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AMERICAN 
LAW  REPORTS 

ANNOTATED  ' 

VOL  6  ' 

BVA  FINCH 
▼•  . 
HABVEY  V,  PINCH,  Appt       ,' 

Wm»  fmftfi  Oowrt  «t  Xmtrt  «nd  Appeals  —  irovemher  is,"  S9X9. 
(89  N.  J.  Eq.  663,  106  Atl.  206.) 

Husband  and  wife  —  nbnmippoirt — ^ezenae. 

The  husband  offered  no  defense  to  the  charge  of  abandonment  and  nott^ 
Ripport  of  his  wife,  but  pleaded  ithat  having  given  her,  wlien  he  left  her^ 
two  out  of  four  bank  books,  representing  substantially  the  savings  of  th^ 
wife  and  gifts  to  her  from  her  mother,  he  had  fulfilled  his  marital  duty 
of  support.  Held,  that  if  the  mrnieys  represented  by  file  books  were  his, 
he  had  made  a  gift  of  it  to  his  wife.  H^ld  also,  that  his  duty  to  support 
Ms  wife  was  not,  after  the  expiration  of  two  years  of  continuous  neglect 
upon  his  part,  fulfilled  by  such  gift.' 

[See  note  on  this  question  beginning  on  page  B.J 

Headnote  by  MnmntN,  J. 


Appeal  by  defendant  from  a  decree  of  the  Court  of  Chancery  In  favor 
of  complainant  in  a  suit  for  alimony.   Afftrmsd. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  E.  S.  Simpson  for  sp-  L.R.A.  (N.S.)  '712,  80  Atl.  550;  Bacon 
pellant  v.  Devinney/5S  N:  J.  Eq.  44d,  87  Atl. 

Messrs.  Albert  Leuly  and  WilUaifi  144;  21  Cy&  12S6;  Westttrfield  v.  Wes* 
C.  kspet,  for  appellee:  terfield,  86  N.  J.  Eq.  196.        < 

Defendant  abandoned^and ^separatea  Minturn,  J.,  delivered  the  opinidtt 
hmiself  from  his  wife  without  Justma-     ^^  ^^^  court:       •      '  ■ 

**' n™^wi«*  »  n*«>ihn«,       M  T  «!«  There  was  no  defense  Hiterposed 
-  74aS  160.  ®'**^'"^'  ~  "•  ''•  *'•  by  taie  husband  to  this  suit  forali- 
Defendant  refused  and  nfeglefeted  to  mony  by  the  wife,  and  the  legal  cori 
maintain  and  provide  for  his  wife.  rectness  of  the  vioe  chancellor  s  de- 
Beck  v.  Beck,  78  N.  J.  Eq.  644,  86  cree  depends  upon  the  answer  to  the 


6  A.L.R.— 1. 
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presented  to  us  a  ease,  not  only  of 
marital   neglect,   but  of   manifest 
abandonment    and    desertion.    But 
the  defendant  pleaded  and  insisted 
that  because,  before  he  left  his  wife, 
two  out  of  four  bank 
.icohta^ing  an  account  of  $2,- 
A0/r4pr«8fliiiting  her  savings  and 
gifts  to  her  from  others,  he  had 
eby..  fulfilled  his^arital  duty  of 
port.  /  Yne^eamfed  vice  chancel- 
fount  thai  tUt.  transfer  of  the 
books  was  made  before  the  aban- 
.  dopin^Qt,.  and  were    given  to  her 
db)rot)^f-j^as  a  fair  division  in  the 
liusBana  s  view,  of  what  he  consid- 
ered the  joint  property. 
i«  r<^here  is  no  proof  in  the  case  that 
they  were  given  as  a  means  for  her 
'Do  anything  you   like   with   th%, support,  and  as  a  release,  tacitly  or 


inquiry  whether,  under  the  conced- 
ed facts,  the  conduct  of  the  husband 
was  tantamount  to  the  abandon- 
ment and  neglect  of  his  wife,  as  a 
basis  for  a  decree  of  maintenance 
within  the  contemplai/:iop  of  tl^26^^~h»  l^ii^eji^h^ 
section  of  the  Divorce  Act  (^  Co|n|).^  bo^s,,«(intainii 
Stat.  1910,  p.  2038).  ■   -  i   .      '  ^  J  l)«0/ ripr«8*iti 

For  twelve  years  after  their  mar- 
riage, they  liv^ 
and  wife  witlfojuh 
of  serious  ant^^: 

ber  11,  1914,  when,  owing  to  a  mo- 
rose mental  condition  supe^indi^ced 
by  ill  health  and  business^ mHif^-l 
ment,  he  decided  to  leave  nome  and 
go  to  his  mother's  home,  with  the 
expressed  intention  of  returning, 
when  his  condition  had  improved 


things,"  he  said  to  his  wife.  "You 
can  get  a  smaller  place  with  les$.T«|it 
than  what  we  have  been  paying. 
When  I  am  better,  I  will  come  batjk." 
With  this  parting  salutiilBiOn  'and' a 
promise  ^9  wr^te,. hp,  left  hex,  an(J 
neither  wrote  lior  returned.  She  re- 
quested him  to  let  her.. accompany 
him,  but  he  cavalierly  replied  that 
he  did  not  want  to  bother  with- her.' 
Shs)  heverthsiess,  irequently  wrote 
hint,  :iMfciii$r:'fot"an  intervie>^;  ba^ 
b«ti|e«^«!r:  i:«bUed;{'  £Eer  brother  met 
hini.ajt  a  jj>.^blich9U8§>  and  a^ain  at 
hisfboarouig,  }u)uae,'and  interceded 
ias  an  em'issary.for.hia  sister,  urging 
(Jieferidant  to  meet  and  talk  .with  Ijiis, 
Wife;  but  his  efforts  were  vain,  and 
defendant  remained  obdurate. 

Her  solicitor  in  this  case, '  Mi*. 
Leuly,  wrote  him  several  letters,  re- 
questing him  to  call  at  his  office  with 
view  to  a  reconciliation;  but  this 
effort  also  for  ai  time :  proved  uiia- 
vailing.  Finally  he  called  with  his 
brother,  and  Mr.  Leuly  'v^nt  over 
the  situation  wi^li  him,  and  iwgpd 
him  .to  meet  Jiis  wife  .and  become 
reconciled;  but  this  he  declined  to 
do.  Before  he  departed, -he  proposed 
tp.pay  her  the  moag^  sum  of  $3  per 
week,  which  sum,  because,  of  its 
paucity,  the  solicitor  refiwed  to  ac- 
cept, and  this  suit  Was  the.  ultima- 
tum. ' 

If  this  rSaum^of  the  facts  consti^ 
tuted  the.  entire  case>  we  wioqld  ha^e 


otherwise,  of  the  performance  of 
'  t^e' husband's  manifest  duty  of  sup- 
r  port.  The  contention  that  their  ac- 
'  ceptance  hy,  •  the  wife,  in  the  ab- 
sence of 'evidence  to  that  effect,  was 
t^ntam^unt  to  a  ^ ^ease.  «£  the  hus- 
band from  the  per-  g.^..^  ..^ 
foprtnatice!  1  m  his  wife-non««p- 
marital  duty,  is  op-  »•'*-*««•••• 
•  posed  in  ¥>rtfl«ple  to  ttife  A^efl-settli^d 
rute  dn  the  subject,  as  evidenced  by 
our  adjudications.  Beck  v:  Beck,  7a 
N.  J.  Eq.  64^  85  L.R.A.(N.S.)  712; 
80  Atl,  550 ;  Bacon  v.  Devinney,  B& 
N.  J.  Eq.  449,  87  Atl.  144;  Wester- 
field  V.  W.esterfield,  36  N.  J.  Eq.  195. 
Nor  can  it  be  observed  without 
noting  the  fact,  as  one  of  conspicu- 
ous importance,  that  over  two  years 
of  continuous,  obstinate  '  neglect 
upon  his  part  were  allowed  to  pass, 
before  the  complainant,  recognizing 
the  futility  of  conjugal  persuasion 
and  effort  to  induce  hei^  haaband's 
return,  or  to  produce. an^  practical 
aoknowledgment  on  hia  part  of  his 
plain  obligation  -of  '  support,  fUed 
this  bill  to  enforce  her  manifest 
right,  and  to  (Jompil  the  perform- 
ance of  his  palpable,  duty. 

During  that  interim,  unless  the 
gift  made'  to  her  on  the  eve  of  hia 
abandonment  were,  supplemented  by 
the  result  of  her  earnmgs  and  ef- 
forts, wb  may  judicially  indulge  the 
presumption  that  the  gift  ere  this 
has  be^n.  seriously,  if  not  entirely,. 
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dqrieted,  and  the  complaintatthere- 
hy  left  to  her  own  resources.  ' 

The  decree  of  the  Court  of  Chan- 
eery  will  be  aflkmed. 

XOTB. 

The  subject  of  the  defenses  avail* 


FINCH  V.  FINCH. 

(«»  S.  J.  Sq.  its.  Us  AtL  t»5.) 


able  to  the  husband  in  a  eivil  salt  by 
the  wife  for  support  is  treated  in  the 
annotation  beginning  at  page  6,  post. 
The  speciflc  question  as  to'  the  ef- 
fect of  the  provision'  already  made 
by  the  husband  for  the  wife  is  dis- 
cuBsed  in  subd.  VL  of  that  note. 


WILLIAM  J.  HUBBARD,  Slu.  A»pt, 
V.       •  • 

FLORENCE  HUBBAltD: 

<181  Md.-2»1, 101  AtL  772.)  . 

Hwhuid  and  wife  —  arrest  of  husband  —  relief  from  doty  to  support. 

1.  That  •  wife  had  her  husband  arrested  and  asked  for  police  protec* 
tkn  in  case  he  returned  home  does  not  relieve  him  from  the  du^  otf  sup- 
porting  her. 

[See  note  on  this  quegtion  begmtUnff  on  fM^s  6.]- 

band  which  amounted  to  $20  is  not  un- 
reasonable. 

f  See  1  R.  C.  L.  929.] 

~8lteratiM»of  allowanee. 

4.  An  allowance  for  alimony  is  sub- 
ject to  be  increased  or  dnninished  bgr 
ths  court  maldng  it,  according  to  tiie 
altered  cenditiens  of  the  parties  as  tliey 
Biay  from  time  to  time  exist 

[See  1  B.  C.  L.  946.] 


— KU  for  sapport  —  right  to 
tafai. 

2.  A  wife  living  apart  from  her  hus- 
band through  no  fault  of  her  own  may 
maintain  a  bill  in  equity  to  compel  him 
to  furni^  her  with  support. 

[See  13  B.  C.  L.  11S8.  1460,] 
Divorce  —  allowance  for  alimony  -• 
reasenaMencsfl. 

3.  An  allowance  to  a  wife  of  $&  peir 
week  out  of  a  weekly  salary  of  her  hU8> 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  of  Baltimore 
City  (Dawkins,  J.)  in  favor  of  plaintiff  in  a  suit  for  alimony,  and  for 
other  relief.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  David  Ash  aad  Harry  C     208;    Mathcwson    v.    Mathewson, .  18 


Kalbea,  for  appellant: 

The  wife  places  her  case  on  a  strictly 
le^  right  alon&  'Her  suit  is  the 
sequence  of  her  desertion." 

Black  V.  Black.  80  N.  J.  Eq.  215. 

An  offer  of  reconcitatlMi  is  not  effec- 
tive unless  it  is  free  from  unreasonable 
eonditions  aad  requirements. 

9  Am.  it  Eng.  Enc.  Law,  2d  ed.  773. 

An  offer  of  reconciliation  should  be 
Boconditional,  especially  after  an  un- 
founded charge  of  adultery,  which  in 
iteelf  constitutes  excessively  vicious 
conduct  and  a  ground  for  divorce. 

Miller  v.  Mifler.  34  L.R.A.(N.S.) 
860,  and  note,  89  Neb.  839,  181  N.  W. 


L.R.A.(N.S.)  300,  and  note.  81  Vt  178. 
69  Atl.  646. 

Plaintiff  did  not  retract  her  ground- 
less charge  of  adultery,  or  show  any 
intention  to  live  with  defendant  in 
peace. 

Jenkins  v.  Jenkins,  104  lU.  186;  Me- 
Clurg'3  Appeal,  66  Pa.  373. 

Mr.  James  Fluegel  for  appellee. 

Stocfcbridge,  J.,  delivered  the  opin- 
ion of  the  court  ^ 

On  the  27th  of  May,  1916,  a  de- 
cree was  passed  in  a  ease  between 
t^  same  parties  as  those  who-  are 
parties  to  this  record,  upon  a  bill 
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filed  originally  as  a  bill  for  alimony, 
and  subsequently  by  amendment 
converted  into  a  bill  for  divorce  a 
meiisa  et  thoro.  Three  days  after 
the  entry  of  the  decree  in  that  case 
ah  appeal  was  taken  to  this  court 
(127  Md.  617»  96  Atl.  860),  and,  the 
case  haying  been  heard  here,  the  de- 
cree of  the  circuit  court  No.  2  of 
Baltimore  city  was  aflSrmed  on  Jan- 
uary 21, 1916. 

Shortly  following  the  decree  of 
the  circuit  court  No.  2  of  Baltimore 
city,  to  which  reference  has  just 
been  made,  namely,  on  July  1st, 
1915,  Mrs.  Hubbard  swore  out  a 
warrant  for  the  arrest  of  her  hus- 
band, charging  desertion  and  non- 
support.  Mr.  Hubbard  was  absent 
from, the  city  at  the  time,  and  did 
not  return  to  Baltimore  until  about 
thfe'  middle  of  that  month.  Immedi- 
ately upon  his  return  he  surrendered 
himself,  and  the  case  was  set  for  a 
hearing  on  the  19th  or  20th  of  July. 
,  .When. the  matter  was  taken  up 
before  the  magistrate  there  appears 
to  have  been  some  discussion  rel- 
ative to  a  possible  reconciliation  be- 
tween the  parties,  and  without  final 
adtion  there,  either  upon  the  theory 
of  a  lack  of  jurisdiction  on  the  part 
of  the  magistrate  or  for  some  other 
reason,  the  case  was  sent  to  the 
grand  jury,  which  subsequently 
found  an  indictment.  The  criminal 
proceeding  does  not  appear  to  have 
been  pushed  to  a  conclusion,  but  was 
settled  by  the  state's  attorney  with- 
out prejudice  to  the  assertion  of  the 
rights  of  the  parties  in  an  equity 
court. 

On  September  28th,  1916,  the  bill 
of  complaint  in  this  case  was  filed. 
It  contains  three  prayers :  The  first, 
for  alimony  pendente  lite  and  per- 
manent alimony ;  the  second,  for  an 
injunction  to  restrain  Mr.  Hubbard 
from  disposing  of  certain  household 
effects  and  furniture ;  and  third,  the 
general  prayer  for  relief. 

The  evidence  consists  largely  of 
the  testimony  of  the  parties  to  this 
suit  and  is  contradictory  on  material 
points.  It  would  be  idle  to  attempt 
to  reconcile  their  stories,  or  account 
for  the  discrepancies- by  any  sup- 


posed lapse  of  memory.  The  alleged 
foundation  for  Mrs.  Hubbard's  suit 
is  this;  that  sometime  during  the 
month  of  July,  1915,  or  approxj" 
mately  two  months  after  the  dis- 
missal of  her  fqrmer  bill  for  a  di- 
vorce, and  after  the  hearing  before 
the  magistrate  of  the  proceeding 
instituted  because  of  the  nonsup- 
port,  Mr.  Hubbard  did  return  to  the 
house  on  Madison  avenue  which  be- 
longed to  the  parties,  and,  although 
not  occupying  the  same  room  with 
his  wife,  did  during  some  week  or 
ten  days  t^e  his  meals  or  some  of 
them  with  nis  wife  and  others  who 
were  staying  at  tke  house,  thereby 
affecting  at  least  a  partial  reconcil- 
iation of  the  parties. 

Mr.  Hubbard,  on  the  other  hand, 
denies  most  emphatically  that  he 
ever  took  a  meal  at  the  house  or 
stayed  in  the  house  overnight,  and 
insists  that  the  various  witneaaes 
who  testified  to  his  presence  there 
were  mistaken  in  their  estimates  of 
time  by  at  least  one  year.  He  does  ad- 
mit that  he  paid  a  brief  visit  to  the 
house  for  the  purpose  of  getting 
some  of  his  clothing,  but  insists  that 
that  was  all,  and  that  the  total 
length  of  time  that  he  was  so  in  the 
house  was  very  brief. 

In  the  course  of  the  examination 
it  was  admitted  (record,  page  28) 
by  tiie  counsel  for  Mr.  Hubbard 
that  there  was  nothing  to  prevent 
him  from  going  home.  Of  the  con- 
flicting statements  made  by  Mr.  and 
Mrs.  Hubbard,  there  is  no  corrobo- 
ration of  Mr.  Hubbard's  version. 
On  the  other  hand,  Mrs.  Hubbard  is 
supported  by  the  testimony  of  the 
son  of  the  parties,  though  appar- 
ently some  animus  existed  between 
the  father  and  son. 

There  is  further  corroboration 
from  three  apparently  disinterested 
witnesses;  a  Mrs.  Overley,  who 
spent  a  considerable  length  of  time 
in  the  house  in  1915,  and  who  de- 
tails with  particularity  the  events 
and  actions  of  Mr.  Hubbard  in  the 
house  during  that  week  or  ten  days, 
at  the  expiration  of  which  he  left 
and  did  not  thereafter  return. 

Mr.  and  Mrs.  Haas  were  neigh- 
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bora,  living  on  Madison  avenue. 
Their  testimony  is  to  the  effect  that 
while  neither  of  them  saw  Mr.  Hub- 
bard in  tee  house,  yet  Mrs.  Haas 
saw  him  entering  the  house,  and 
Mr.  Haas  saw  him  in  the  immediate 
neighborhood  and  had  a  short  con- 
versation with  him. 

The  preponderance  of  testimony, 
therefore,  is  to  the  effect  that  after 
the  dismissal  of  the  prior  bill  there 
was  at  least  a  partial  reeonciliation 
of  the  parties,  followed  by  Mr.  Hub- 
bard's leaving  the  home,  and  that 
he  has  not  since  returned  to  it. 

Upon  one  point  the  evidence  of  the 
parties  to  the  case  is  in  entire  ac- 
cord, namely,  that  since  the  decree 
of  May  27,  1915,  Mr.  Hubbard  has 
contributed  nothing  whatever  to  the 
support  or  maintenance  of  his  wife. 

The  right  of  a  wife  to  lode  to  her 
husband  for  support,  and  to  main- 
tain a  bill  in  equity  therefor  where 
the  parties  are  not 
STfiSm"?        living  together,  and 

fault  of  the  wife,  is 
too  firmly  established  in  the  law  of 
tills  state  to  call  at  this  time  for  any 
discussion  or  extoided  citation  of  au- 
thorities. Wallingsford  v.  Wallings- 
ford,  6  Harr.  &  J.  486;  McCurley  v. 
McCurley,  60  Md.  185,  45  Am.  Rep. 
717. 

The  only  pretext  upon  which  Mr. 
Hubbard  relied  in  his  testimony  to 
justify  his  failure  to  return  to  his 
wife,  or  to  fail  to  provide  her  with 
a  proper  allowance  for  her  sup- 
port, was  that  she  had  had  him  ar- 
rested, and  that  when  the  parties 
were  before  the  magistrate  she  had 
asked  in  anticipation  of  his  return- 
ing to  their  home,  to  be  afforded  po- 
lice protection,  but  such   reasons, 

however  galling 
IkwSSSHi^  they  may  have  been 

SS^H^'ikfTJIl^i.*    to    the    husband's 

pnde,  cannot  be  re* 
lied  upon  «•  jui^sring  a  total  fail- 
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ure  to  make  any  provision  whatever 
for  the  support  of  the  wife. 

A  large  amount  of  the  testimony 
taken  at  the  trial  of  this  case  was 
directed  to  the  capacity  of  the  hus- 
band to  support  his  wife,  and  the 
details  of  his  business  and  the 
amount  received  by  faim  from  it 
were  gone  into  at  great  length. 

The  facts  upon  the  uncontradict- 
ed evidence  of  this  branch  of  the 
case  show  that  he  was  conducting  a 
relatively  small  business  in  the 
shipping  and  selling  of  oystera,  and 
that  the  profits  at  the  clpse  of  the 
year  were  trifling  in  amount.  In 
reaching  this  result  there  were  de- 
ducted as  a  part  of  the  expenses'  of 
the  business  weekly  payments  to  the 
defendant,  as  salary,  of  $20 ;  to  his 
bookkeeper  of  $18;  a  foreman,  $15, 
and  a  driver,  $11.  Without  stop- 
ping to  consider  or  discuss  whether 
this  weekly  salary  list  was  or  was 
not  out  of  proportion  to  the  amount 
of  business  done,  the  important  fact 
is  that  Mr.  Hubbard  had  a  weel^y 
drawing  account  as  salary,  of  $20. 

The  decree  from  which  this  appeal 
was  taken  awards  Mrs.  Hubbard  the 
sum  of  $8  per  week  as  permanent 
alimony,  less  than  one  fourth  of  the 
earning  capacity  of  the  husband, 
as  shown  by  the  salary  which  he 
was  drawing.   Such  an  allowance  of 
alimony    cannot  be 
said   to   be   unrea-  aihtw^tec  far 
sonable  (Rickettsv.  S^JTon-we-e.. 
Ricketts,     4     Gill,  " 
105;  Harding  ▼.  Harding,  22  Md. 
S87) ;  and  since  an  allowance  for 
alimony  is  subject  to  be  increased  or 
diminished    by   the 
court  making  it,  ac-  3i"~.«r  *' 
cording  to   fiie  al- 
tered condition  of  the  parties  as 
they  may  from  time  to  time  exist, 
no  reason  is  apparent  for  disturbing 
the  decree  of  tiie  Circuit  Court  for 
Baltimore  City,  and  that  decree  will 
accordingly  be  affirmed. 
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ANNOTATION. 
Defense*  avwlable  to  hiMband  b  oivfl  sdt  hy  wife  for  toppiMt. 


I.  Scope  of  note,  6. 
II.  Voluntary  leparation: 

a.  Introductory,  7. 

b.  Act  of  wile,  S. 

c  Consent  of  both  parties,  11. 

d.  Fault  of  botii  parties: 

1.  Greater    fault    of    wife, 

XL 
e.  Greater  fault  of  husband, 

16. 

e.  Role  in  Illinois: 

1.  Act  of  wife,  18. 

2.  Fault  of  both  parties,  2P. 

III.  Misconduct  of  wife: 

a.  Fault  of  both  parties: 

1.  Equal  or  greater  fault  of 

wife,  22. 

2.  Greater  fault  of  husband, 

28. 
T),  Wife's  adultery: 

1.  In  general,  34. 

2.  Adultery  of  both  parties, 

36. 

3.  Collusion  of  husband,  88. 

c.  Wife's  improprieties  shmrt  of 

adultery,  38. 
4.  Wife's  .  misconduct    affecting 

amount  of  allowance,  40. 
«.  Rule  in  Illinois: 

L  Fault  of  both  parties: 

(a)  Greater     fault     of 

wife,  40. 

(b)  Greater     fault     of 

husband,  42 
2.  Wife's  adultery,  48. 

f.  Rule  in  Georgia,   44. 

IV.  Previous  unchastity  of  wife,  46. 
V.  Offer  to  resume  marital  relation: 

a.  Bona    fide    offer    as    defense, 

46. 

b.  Offer  not  made  in  go<)d  faith, 

61. 

c.  Improper  home  offered,  66. 

d.  Conditional  offer,  57. 

e.  Husband's  adultery,  68. 


v.— continued. 

f .  Offer  subsequent  to  decree  or 

order,    68. 

g.  Cohabitation  or  reconciliation 

terminating  allowance,  59. 
VI.  Allowance  or  necessaries  furnished: 

a.  Allowance,   62. 

b.  Necessaries,  68. 
VU.  Necessity  of  separation: 

a.  In  general,  65. 

b.  Parties     living     under     same 

roof: 

1.  Allowance  granted,  66. 

2.  Allowance  refused,   67. 

3.  Rule  in  Canada,  67. 
VIII.  Condonation: 

a.  Condonation  as  bar,  67. 

b.  Revival  of  acts  condoned,  68. 
e.  Acts  constituting  condonation, 

70. 
IX.  Wife's  separate  property  or  income, 

70. 
X,  Poverty  of  husband: 

a.  In  general,  78. 

b.  Rule  in  Canada,  76. 
XI.  Agreements  and  settlements: 

a.  Agreement  as  bar,   76. 

b.  Breach  of   sepamtion  agree- 

ment, 76. 

e.  Release  of  claim  or  stipulation 

not  to  sue,  78. 

d.  Inadequate  provision  for  sup- 
port, 78. 

e  No  provision  for  support,  78. 

f.  Fraud  or  coercion,  76. 

g.  Subsequent  misconduct  of  hue- 

band,  80. 
h.  Antenuptial  agreeneat,  SO. 
i.  Contract      contemplating      di- 
vorce, 81. 
XII.  Wife's  right  to  criminal  action,  81. 
XIII.  Laches  or  estoppel: 

a.  Laches,  81. 

b.  Estoppel,  88. 
XrV.  Prior  suit  as  bar,  84. 

XV.  Miscellaneous,  85. 


/.  Scope  of  nMe. 
It  is  the  purpose  of  this  note  to  dis- 
cuss the  defenses  which  a  husband 
may  have  to  his  wife's  civil  action  or 
suit  for  an  allowance  in  the  nature  of 
alimony  for  her  separate  maintenance 
and  support.  The  note  is  concerned 
only  with  actions  in  which  an  allow- 
ance is  sought  in  an  independent  ac- 
tion, or  cross  action,  and  not  as  an 


incident  to  an  action  for  limited  or 
absolute  divorce  or  judicial  sep9.ra- 
tion.  The  term  "alimony"  is  not  used 
in  any  technical  sense,  bvt  rather  as 
the  equivalent  of  an  allowance  by  a 
husband  to  a  wife  for  her  separate 
maintenance  and  support  An  inde- 
pendent action  for  separate  mainten- 
ance does  not  appear  to  have  been  en- 
tertained in  England,  except  perhaps 
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during,  the  existenoe  o2  titb  OoiBinan'> 
wealth,  and  possibly  in  a  few  osaep 
where  the  husband  was  absent  from 
the  Kingdom. 

In  Canada,  an  independent  suit  for 
alimony  seems  to  have  been  enter* 
tained  without  much  discussion,  in  the 
cases  reviewed  in  this  note,  probably 
on  authority  of  early  statutes  in  the 
various  provinces. 

In  the  United  States,  the  early  ten- 
dency seems  to  have  been  to  follow 
the  English  rule,  in  the  absence  of 
statute,  but  the  courts  in  some  jurist 
dictions  have  held  it  to  be  an  inherent 
power  of  the  courts  of  equity  in  the 
United  States  to  grant  alimony  or  sep- 
arate maintenance  without  divorce  in 
an  independent  action,  and  this  view 
has  gained  in  favor  as  the  various 
states  have  had  to  decide  the  c[uestibn 
for  the  first  time.  .In  a  number  of  the 
United  States,  statutes  have  been 
passed  which  authorize  a  wife  to  main- 
tain an  independent  action  against  her 
husband  for  separate  maintenance,  or 
to  apply  for  an  order  for  her  separate 
support 

No  attempt  has  been  made  to  set 
forth  the  cases  by  juirisdictions  and 
with  regard  to  the  statutes,  since  with 
a  few  exceptions,  which  will  be  no- 
ticed, the  statute  is  concerned  chiefly 
with  the  question  of  jurisdiction,  an,d, 
ttie  right  to  entertain  the  action  being 
established,  the  question  of  defenses 
is  substantially  the. same  whether  the 
action  is  statutory  or  equitable. 

The  question  of  prior  divorce  be- 
tween the  parties  as  a  defense  is  not 
within  the  scope  of  the  note,  which  is 
concerned  only  with  the  question  of 
separate  maintenance  where  the  rela- 
tion  of  husband  and  wife  exists  be- 
twe«i  the  parties. 

In  HuBBABD  V.  Hubbard  (reported 
herewith)  ante,  3,  it:  is  held  that 
the  acts  of  a  wife  in  having  her  hns- 
band  arrested,  and,  when  the  parties 
were  before  a  magistrate,  asking,  in 
anticipation  of  his  return  to  their 
home,  to  be  afforded  police  protection, 
cannot  be  jrelied  on  in  her  suit  for 
alimony  as  justifying  a  total  failure 
to  make  any  provision  whatever  for 
hw  supporL  No'oliier  case  on-tMs 
'ewct  point;  has  been  ioiind.< 


a.  Intro€lMCtory, 

In  this  subdivision  of  the  note  it  is 
proposed  to  review  all  cases  involving 
the  effect  of  the  wife's  misconduct  on 
her  right  to  recover  separate  matote- 
^ance  in  an  independent  suit.  In  jinaQy 
of  the  cases,  and  especially*'  those 
brought  under  statutes  gi^fing  the 
courts  jurisdiction  to  entertain  this 
action,  the  absence  of  miscqnduct  on 
the  part  of  the  wife  Is  made  a  part 
of  her  case,  and  she  must  allege  and 
prove  that  she  is  "without  fault"  coa-. 
tributing  to  the  cause  of  separation. 
This  is  particularly  true  in  Illinois, 
where  the  statute  authorizes  a  suit  for 
separate  maintenance  when  the  wife 
is,  living  separate  and  apart  from  the 
husband  ."without  her  fault,".  For 
this  reason  and  because  of  .thfi  large 
number  of  cases,  the  Illinois  decisions 
are  treated  in  a  separate  subdivision. 
However,  it  would  seem  that  even  in 
cases  which  hold  that  the  wife  must; 
allege  and  prove  that  sh^  is. "without 
fault,"  the  real  burden  of  establishing 
misconduct  on  the.  part  of  the. wife 
which  will  defeat  her  recovery  of  sep- 
arate maintenance  or ,  alimony  is  in 
fact  on  the  husband,  and  in  suD3t;uice, 
if  pot  in  form,  the  misconduct. 'of  the 
wife  is  a  defense,  aiid  that  in  fact  the  ' 
burden  on  the  wife  is  to  establish  a 
prima  facie  case  of  proper  conjugal 
conduct  and  thereby  shift  to  the  hus- 
band the  burden  of  showing  miscon- 
duct on  her  part  which  will  defeat  her 
action. 

■Thus,  in  Hunter  v.-  Hunter  (1906) 
121  IlL  App.  880,  a  wffe's  suit  for  sep- 
arate maint^naaoe  broaght  under  the 
Illinois  statute,  ^e  coart  says : '  "Or- 
dinarily, in  saits  nnder  ttie  statate 
providing  for  separate  maintenance, 
the  wife  leaves  the  husband,  and  ISie 
burden  is  cast  up>oa  her  of  showing 
ttiat  she  bad  reasonable  ground  for 
leaving  him.  In  this  case  th6  husband 
leaves  the  wife,  and  while  the  burden 
is  still  upon  her  to  eAow  tiiat  she  is 
living  separate  and  apart  from  her 
husband  without  her  fault,  yet  it  is  of 
a  negative  charaet«r.  The  most  that 
lAs  dan  be  eapeeted  tb  shbw  in  the 
first  instatioei  ia  that  she  reasonably 
performed  her  dut^' as' a  \rife,  and 


Digitized  by 


Google 


9 


AMERICAN  LAW  RBEORTS,  ANNOTTATED. 


[6  A.L.R. 


then  the  burd«n  is  east  apon  the  hus- 
band to  show  that  he  had  reasonable 
ground  to  leave  her;  and  upon  the 
whole  case  presented  the  question  is. 
Is  the  wife  living  separate  and  apart 
from  her  husband  without  her  fault?" 

The  court  in  Pratt  v.  Pratt  (1916) 
197  nL  App.  530,  construed  the  word 
"fault"  as  used  in  the  Separate  Main- 
tenance Act  to  mean  a  voluntary  sep- 
aration or  such  misconduct  of  the  wife 
as  materially  contributes  to  the  dis- 
ruption of  the  marital  relation. 

The  cases  in  other  jurisdictions 
which  hold  that  the  wife  must  estab- 
lish her  freedom  from  fault  are  also 
treated  in  this  subdivision,  but  not  by 
jurisdictions. 

In  making  the  distinction  between 
"voluntary  separation"  and  "miscon- 
duct of  wife,"  it  has  not  been  attempt- 
ed to  draw  the  line  between  cases  in 
which  it  appeared  that  the  wife  left 
the  husband  and  cases  where  the  hus- 
band deserted  the  wife,  but  rather 
under  "Voluntary  separation"  it  has 
been  intended  to  collect  the  cases 
where  the  voluntary  act  of  leaving  is 
treated  as  a  part  or  all  of  the  wife's 
alleged  misconduct,  while  the  sub- 
division, "Misconduct  of  wife,"  is  con- 
cerned with  cases  in  which  the 
question  is  whether  the  conduct  of  the 
wife  has  contributed  to  bring  about 
the  separation,  regardless  of  which 
party  left  the  husband's  home.  Under 
some  circumstances,  a  husband  in 
compelling  hia  wife  to  leave  the  mat- 
rimonial domicil  is,  in  contemplatioQ 
of  the  law,  the  real  deserter,  and  the 
case  proceeds  on  the  theory  that  he 
is  guilty  of  desertion,  while  in  another 
case  it  may  be  plain  that  the  wife  left 
her  husband  voluntarily  in  every 
sense  of  the  word,  and  without  any 
legal  justification,  and  in  many  cases 
it  is  not  clear  in  the  opinion  which 
party  made  the  first  move  in  effecting 
the  separation. 

Because  of  conflicting  decisions  un- 
der various  Code  provisions  governing 
permanent  alimony  without  divorce, 
the  Georgia  cases  axe  reviewed  in  a 
separate  subdivision. 

It  may  be  stated  as. a  general  rul« 
that  while  the  Uw,.  in  granting  sep* 
ar^te  maintenance  or  permanent  al- 


imony without  divorce,  does  not  re- 
quire perfection  on  the  part  of  the 
wife,  nor  that  she  should  be  so  en- 
tirely blameless  that  her  conduct  un- 
der irritating  circumstances  should  be 
wholly  free  from  just  criticism,  yet 
her  voluntary  desertion  without  legal 
cause,  or  misconduct  which  materially 
contributes  to  the  separation  so  that 
it  may  be  said  to  be  equal  to  or  greater 
than  that  of  the  husband,  is  a  defense 
to  her  suit  for  separate  maintenance. 
See  the  cases  cited  under  the  follow- 
ing subdivisions. 

b.  Act  of  wife. 

The  fact  that  a  wife  voluntarily  and 
intentionally  left  a  proper  home  pro- 
vided by  her  husband,  or  refused  to 
accompany  him  to  a  new  home,  will 
defeat  her  suit  for  separate  mainte- 
nance in  the  absence  of  fault  on  the 
part  of  the  husband. 

Alabama.  —  Brindley  v.  Brindley 
(1898)   121  Ala.  431,  25  So.  751. 

California. — Mayr  v.  Mayr  (1911) 
161  Cal.  134,  140,  118  Pac.  546. 

Kentucky. — Springer  v.  Springer 
(1900)  21  Ky.  L.  Rep.  1292,  54  S.  W. 
710.  See  also  Finley  v.  Finley  (1839) 
9  Dana,  52,  33  Am.  Dec.  528. 

Maryland. — Wallingsford  v.  Wal- 
lingsford  (1821)  6  Harr.  &  J.  485. 

Missouri. — Droege  v.  Droege  (1892) 
52  Mo.  App.  84;  see  also  Linden- 
schmidt  v.  Lindenschmidt  (1888)  29 
Mo.  App.  295. 

Nebraska. — Price  v.  Price  (1906) 
75  Neb.  552,  106  N.  W.  657. 

New  Jersey. — Dummer  v.  Dummer 
(1898)  —  N.  J.  — ,  41  Atl.  149. 

New  York. — ^Reischfield  v.  Reisch- 
field  (1917)  100  Misc.  561,  166  N.  Y. 
Supp.  898.  See  also  Noe  v.  Noe  (1878) 
18  Hun,  486,  and  Reade  v.  Continental 
Trust  Co.  (1900)  49  App.  Div.  400,  63 
N.  Y.  Supp.  895. 

South  Carolina.  —  Hair  v.  Hair 
(1858)  81  S.  C.  £q.  (10  Rich.)  163; 
Rhame  v.  Rhame  (1826)  6  S.  C.  Eq. 
(1  M'Cord)  197, 16  Am.  Dec.  697;  Wise 
V.  Wise  (1900)  60  S.  C.  426,  38  S.  E. 
794. 

Utah.— Nielson  v.  Nielsen  (1919)  — 
Utah, — ,  182  Pac.  866. 

Cana^.  -r^  Edwards  y.  Edwards 
(1873)  20  Grant,  Oh.  (U.  C.)  392; 
Hill  V.  Hill  (1901).  2  Ontili.  Rep.  289,. 
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affiimcd  in  (1901)  2  Ont.  L.  Bap.  641; 
McKay  v.  McKay  (1858)  6  GtWDt,  Gh. 
(U.  C.)  880.  See  also  Payne  v.  Paiynct 
(1906)  10  Out.  L.  Sep.  742.  statod  at 
length  infra,  in. 

In  Dummer  v.  Dummer  (N.  J.)  an« 
pra,  wherein  it  appeared  that  a  wife 
left  her  home  voluntarily,  and  not  as 
the  result  of  ill-treatment  or  other 
fault  of  the  husband- or  because  of  his 
■alleged  command  to  do  bo,  it  \taa  held 
that  she  was  not  mtittod  to  alimony 
in  a  suit  brought  therefor  under  a  see- 
tion  of  the  Divorce  Act. 

A  wife  who  is  voluntaarily  lirinir 
apart  from  her  husband  is  not  entitled 
to  s^arate  maintenance.  -  Mayr  v, 
Mayr  (1911)  161  CaL  1S4,  IM,  11» 
Pac  646. 

Where  a  wife  voluntarily  leaves  her 
hnsband  or  refuses  to  accompany  Mm 
to  a  new  residence,  without  sufficient' 
fault  on  his  part  to  justify  her  Hving 
apart  from  him,  she  is  not  entitled  to' 
alimony.  Wise  v.  Wise  (1900)  60  S.  0. 
426,  SB  8.  E.  794. 

In  Hill  V.  Hill  (1901)  2  Ont  L.  Rep; 
289,  affirmed  in  (1901)  2  Ont.  L.  Rep. 
541,  under  the  rule  tiiat  ai'Wife  who' 
voluntarily  leaves  her  husband  is'  not 
entitled  to  alimony,  where  a  wife  was 
taken  from  an  insane  asylum  where 
her  husband  had  rightfully  placed 
her,  and  where  he  was  fulfilling  as 
to  her  his  marital  duties  so  far  as  in 
the  circumstances,  and  having  regard 
to  the  mental  condition  of  the  wife, 
those  duties  could  or  ought  to  have 
been  performed  by  him,  it  was  held 
that  she  was  not  entitied  to  alimony, 
■althongh  on  the  last  occasion,  after 
having  twice  removed  her,  he  was- 
obliged  to  procure  her  admistsion  to 
the  asylum  by  way  of  the  county  jail, 
the  aaylura  superintendent  having  r»- 
fused  to  receive  the  wife  a  third  tfaas 
except  as  a  "v^arrant  patient,"  be- 
-caase  if  so  admitted  she  could  not  be 
discharged  except  by  the  lieutenaat 
governor,  while  if  adnitteil  as  she  had*- 
previonsUr  been,  she  might  be  ttSuta 
away  again  at  the  whim  of  the  hu8*i 
band,  and,  as  he  had' twice  removed 
her  against  tiie  advice  of  the  superior 
t«Bdent»  it  was.  noi  right  that  she' 
flhonld  take  tlw  iriaee  «f  soweone  dse 
for  whom  admisAiori  mii^t  be  desired. 


Where  a  wife  vohmtarily  leaves  her 
fansbanl^  it  a^pciaring  that  no'  pwscnal 
^oience  has  been  used  and  no  harsh 
language  or  unkind  treatment  which 
the  wife  has  not  brought  on  herself 
by  Imt  own'lmproper  eondaot,  she  is 
not'  entitled  to  alimony.  Rhame  v; 
Rhame  (1826)  6  S.  G.  Bq.  (1  M'Ckird) 
197,  16  Am.  Dee.  S»7. 

In  McKay  v.  McKay  (1888)  6  Grant, 
Gh.  (U.  C)  880,  wherein  it  appeared 
that  a  wife  left  her  horibaod's  home 
voluntarily,  not  as  the  result  of  his 
miBcenduct,  but  pursuant  td  a  premed- 
itated scheme  on  her  part  adopted 
with  a  view  t»  and  for  the  purpose  of 
conipeUing  a  separate'  maifatenance, 
it  appearing  that  tltere  -was  great 
provocation  by  the  wife  for  any  mis- 
conduct of  the  husband,  who  offered' 
to  receive  and  mtaintain  her  in  his 
home,  it  was  held-tiiat  she  was  not 
entitled  to  alimony. 
)  The  fact  that  a  'Wife  vohmtarily 
and  intentionally  and  without  good 
cause  abend«ned '  the  domicil  of  her' 
husband  which  he  had  provided  for 
her,  it  being  Che  rii^t  and  privilege  of 
the  husbuid  to  fix  in  good  faith  a 
domieil  for  himself  and  wife,  to  which 
it  is  her  du^  to  follow  him,  would 
defeat  her  claim  for  reasonable  sep- 
arate support  and  maintenance.  Price , 
v.  Price  (1906)  75  Neb.  552, 106  N.  W. 
657. 

Where  a  wife  secretly  abandons  her 
husband  without  sufficient  cause  to 
constitute  a  legal  abandonment  by  the 
husband,  she  is  not  entitled  to  sep- 
arate maintenance  under  the  statute 
which  requires  abandonment  by  the 
husband  and  failure  to  '  support. 
Droege  v.  Droege  (1892)  62  Me.  App. 
84. 

Where  a  wife  leaves  her  husband 
voluntarily  After  ({nsrreling  with  him,' 
in  the  absence  of  an  offer  to  return  or 
any  expression  of  willingness  to  do  «o,' 
although  the.  husband  acquireii  a  re»- 
idanoe  abroad  without- concealing  it,' 
the  fault  is  the -wife's, -and  she  is  not 
eutitled  to  alimony.  Edwards 'v.- Ed- 
wards (1878)  20  Grant,  Gh.  (U.  C.) 
392,  wherein  the  chancellor  said: 
"The  wife  left  her  husband,  and  she 
does  not  show  any  sufficient  reason 
for  doing  •».    bi  February;  1870,  the 
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hvuiband  left  Canada  and  went  to  the 
United  States,  where  he  faa&  since  re- 
sided; and  where  it  is  his  intention, 
as  he  has  declared;  permanently  ta  re- 
side.- There  is  evidence  of  hie  having 
sttid  to  his  brother  and  to  bis  eonsin 
that  he  and  hi^  wife  could  not  live 
together;  what  he  said  to  his  brother 
was  that  he  did  not  think  that  he  and 
his  wife  could  evex  live  together;  that 
he  had  left  his  house  open  for  her  to 
eome  baek>  and  she  had  not  come,  and 
for  that  reason  he  thought. they  could 
never  live  together.  iRrom  the  whole 
of  the  evidence,  I  think  that  tibe  wife 
left  with  no  intention  to  return;  that 
she  could  have  returned  if  she  had 
been  so  minded,  but  that  she  delib- 
erately .  preferred  living  apart  from 
her  husband.  Her  returning  for  'her 
things' — ^ber  dotiiing  and  personal  be-- 
longings,  I  suppose:— was  a  clear  in- 
dication of  her  intention  to  live 
separately.  On  the  husband's  part,  I 
see  no  unwillingness  even,  certainly^ 
no  refusal,  to  reeeive  back  his  wife, 
only  a  conviction;  a  natural  one  from 
her  conduct,  that  having  left  his  house 
open  for  her  reception,  and  she  not  re- 
turning, that  they  could  not  again 
live  together.  After  what  had  passed, 
it  was  certainly  her  part  to  offer  to 
return.  His  going  to  reside  in  the 
United  States  does  not  in  my  opinion 
amount  under  the  circumstances  to 
desertion.  His  own  declared  reason 
for  going  was  that  he  thought  he  and 
his  wife  could  not  live  together,  and 
that  it  was  better  for  him  to  go. 
Whether  this  was  really  his  reason  or 
not  is  not  very  material.  He  had  a 
right  to  reside  abroad;  and  my  only 
doubt  in  the  case  has  been  whether 
he  was  not  bound  to  inform  his  wife 
of  his  lilace  of  residence  abroad,  in 
ovdcr  tiiat  she  might  join  him  there  if 
she :  thought  fit ;  but,  upon  reflection, 
I  think  he  was  not  bound  to  do  this. 
It  was  her  duty  to  join  him'  there,  her 
busbaod's  demicil  being  pr<q>erly' 
hers;  and  'it  deta  not  appear  that 
l^re  iwas-^any  dbstaole  to  her  Joining' 
him,  that  there. was  any  concealment 
of  his  place  of  residence,  or  that  it 
was  Bat  in  f dct  knoikrn ;  to  her.  .  No 
Qonunanicaidon  seems  to:bave  passed 
from.)  her  to;him^'<Mo:Jiitimation  of  a 


desite  on  her  part  to  renew  their  mar- 
ital relations;  but  without  any  offer 
to  live  witii  him,  or  any  expression  of 
wilUngness  to  do  so,  she  files  her  bill 
charging  him  with  desertion.  The 
original  .fault  was  bers.  Her  leaving 
her  husband  was  a  very  grave  fault; 
and  it  was  her  part.to  set  herself  right 
with  him  before  coming  to  this  court."^ 

Where  a  wife  voluntarily  leaves  her 
husband  and  does  not  offer  to  return 
to  him,  and  refuses  to  do  so,  she  is 
not  entitled  to  separate  maintenance, 
although,  if  the  husband  should  refuse 
to  receive  her,  her  rights  would  then 
become  re-established.  Reisehfieid  v. 
ReischiieJd  (1917)  100  Misc.  661,  16e 
N.  Y.  Supp.  898. 

The  act  of  the  wife  in  refusing  to 
accompany  her  husband  to  a  new  home 
in  another  state  is  a  voluntary  deser- 
tion which  will  preclude  recovery  of 
separate. maintenance,  since  the  hus- 
band has  the  right,  without  the  con- 
sent of  the  wife,  to  establish  hi» 
domicil  in  any  part  of  the  world,  and 
it  is  the  legal  duty  of  the  wife  to  fol- 
low his  fortunes,  wheresoever  he  may 
go.  Hair  v.  Hair  (1858)  81  S.  C.  E^^. 
(10  Rich.)  163. 

Before  a  decree  ran  be  passed  for 
alimony  it  must  be  proved  that  the 
separation  was  not  caused  by  the  vol- 
untary act  of  the  wife,  but  was  the 
result  of  the  misconduct  of  the  hus- 
band. Wallingsford  v.  Wallingsford 
(1821)  6  Harr.  &  J.  (Md.)  486. 

Where  a  wife  leaves  her  home  vol- 
untarily, without  having  any  trouble 
with  her  husband,  who  wishes  her  to 
return,  the  only  showing  of  ill-treat- 
ment   being    some    disagreement   be- 
tween the  husband's  children  and  the- 
wife  for  which  the  husband  was  not 
responsible,  the  wife  is  not  entitledto-. 
alimony.    Springier  v.  Springer  (1900) 
21  Ky.  L.  Rep.  1292,  64  S.  W.  710; 

In  Brindley  v.  Brindley  (1898)  121 
Ala.  4S1,  25  So.  761,  it  is  held  that  if 
a  wife  abandons  heir  home  wzthout 
oauae  her  right  te  support  firam  her 
husband  ceases  at.  once. 

See  also  FinltiSjr  v.  Finley  (1839)  9 
Dataa  (Ky.)  62,  SS  Anu  Dec  528, 
wherein  a  wife  who  had  left  her -hus- 
band beeanae  of  alleged  cruel  treat- 
ment    Was    denied   alimony,    on   the 
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theory  that  the  hnsband's  Ql-traatr 
nent  did  not  amount  to  ^roelty.. 

In  Lindenschmidt  v.  L^dens^hmidt 
(1888)  29  Mo.  App.  295,  it  M>P«ar* 
ing  tiiat  a  wife  left  her  hiusband 
with  his  consent,  it  was  held  that  she 
is  bound,  if  he  requires  It,  to  r^un 
to  his  house  and  share  the  lot  which 
he  shares,  whether  he  sees  fit  to  allow 
other  members  of  his  family  to  live  with 
him  or  not,  and  if  she  refuses  to  do 
this  she  will  forfeit  her  rifl^t  to  sup- 
port; bat  the  husband  will  be  boiuid 
to  protect  her  from  insult  or  abuse  at 
the  hands  of  other  members  of  his 
family. 

la  No6  ▼.  No*  (1878)  18  Hun  (N. 
T.)  4S6^  wherein  a  wife  was  seeking 
to  hmv«  e«rtain  real  estate  held  by  the 
husband  conveyed  to  her  for  her  sup- 
port and  maintenance,  the  court  said 
that  where  the  separation  of  a  wife 
tnm  h«r  husband  is  V4^untai7  on  h«r 
part,  and  is  caused  by  no  infidelity  or 
cruelty  or  ill-treatment  on  hie  part, 
equity  will  afFord  her  no  aid  whatever 
in  accomplishing  a  purpose  which  i» 
deemed  subversive  of  the  true  policy 
of  the  matrimonial  law. 

It  has  also  been  held  that,  as  between 
husband  and  wife,  if  the  wife  sees  fit 
to  live  apart  from  her  husband  she 
cannot  recover  eqtenses  from  her  hus- 
band, whatever  may  be  the  right  of 
other  persons  to  furnish  necessaries 
to  her  upon  her  husband's  credit  while 
she  is  living  alone.  Beade  v.  Conti- 
nenUl  Trust  Ca  (1900)  49  App.  Div. 
400,  68  N.  T.  Supp.  395. 

e.  Consent  of  both  parttea. 

It  has  been  held  that  the  fact  that  a 
separation  was  by  the  consent  of  both 
the  husband  and  the  wife  is  a  ba'r  to 
the  wife's  suit  for  separate  mainte- 
nance. Jenny  v.  Jenny  (1918)  —  Cat 
— ,  174  Pac.  662;  Re  Rose  (1910) 
168  CaL  428,  111  Pac.  268;  Labbe  v. 
Abat  (18S1)  2  La.  668,  22  Am.  Bee. 
16L  See  also  Powers  v.  Powers  (1898) 
as  App.  Div.  126,  63  N.  T.  Supp.  846; 
Deabrongh  v.  Desbroogh  (1888)  29 
Him  (N.  T.)  592. 

Tfans,  in  Jenny  v.  Jenny  (CaL)  su^ 
pea,  it  wa»  held  that  a  wife'a  eoueeot 
to  a  Mparatkm  deprives  heir  of  th^ 
right  to  Beparate  maintenaace  aftt 
Boppert,  aJtIiOttgh  sach  sepamtieit.  by 


consent  is  the  result  of  a  void  pre- 
nuptial  agi^eement  between  the  par- 
ties; by  which  it  is. provided  that  they 
would  be  married,  but  would  never 
live  together,  and  would  retain  their 
separate  property  and  secure  a  di- 
votce. 

In  Labbe  v.  Abat  (1881)  2  La.  663, 
22  Am.  Dec.  161/  a  case  wherein  an 
agreement  for  the  separation  of  prop- 
erty was  construed  under  the  laws  of 
Spain,  it  was  held  that  the  voluntary 
separation  of  husband  aaS  wife  would 
not  relieve  the  husband  of  his  duty  to 
provide  for  the  ttMntenance  of  the 
wife. 

A  husband  k.  qajl;  liable  for  the  sup- 
port of  his  wife,  who  is  living  apwrt 
from  him  by  agreement  which  does  not 
stipulate  for  such  support.  Re  Rose 
(1910)  168  CaL  428,  111  Pac.  268.         I 

In  Powers  v.  Powers  (1898)  83  App. 
biv.  126,  63  N.  Y.  Supp.  346,  it  was 
held  that,  where  a  wife  consented  to 
a  separation  and  entered  into  a  formal 
agreemept.  therefor,  she  was  not  en- 
titled to  a  decree  of  separation  on  the 
ground  of  abandonment,  although  she 
had  a  cause  of  action  for  divorce  on 
the  ground  that  her  husband  was  liv- 
ing in  adultery  with  another  person. 

In  Desbrough  v.  Desbrough  (1883) 
29  Hun  (N.  Y.)  692,  an  action  to  pro- 
cure a  divorce  from  bed  and  board  on 
the  ground  of  abandonment  and  neg- 
lect to  provide  for  the  wife,  it  was 
said  that  the  fact  that  the  wife  volun- 
tarily leaves  her  husband  and  con- 
tinues to  live  apart  from  him  for  » 
consideration  furnished  by  him  and 
accepted  by  her,  and  that  she  does  not 
propose  to  return,  is  a  complete  an- 
swer to  the  charge  of  abandonment  by 
the  husband. 

See,  however,  infra,  XI.  d  and  e.. 

d.  Vault  of  d«th  partiea. 

1,  Or^ater  fault, of  wife. 

While  tiie  law  does  not  require  a 
wife  who  leaves  her  husband  to  be 
blameless,  ndseondnet  on  her  part 
vHiioh  materially  contributes  to  the 
MtMMtioii,  so  ttuA  it'  may  be  said  that 
the  fault  of  the  wife  is  equal  to  or 
greater  ilian  that  ef  the  husband)  is  a 
■defense  to  h«r  eolt  for  separate  ftiaiM- 
tisnaaee. 
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Iowa.— Briggs  b.  Brigifs  (1897)  102 
Iowa,  318,  71  N.  W.  198;  VMiduzer  t. 
Vanduzor  (1887)  '7a  lows,  614,  81  N. 
W.  956. 

Kentncky.  —  Boggess  v.  Boggess 
(1836)  4  Dana,  807;  Davis  v.  Davis 
(1912)  151  Ky.  116, 151  S.  W.  361;  (5or- 
brandt  v.  Gorbrandt  (1909)  131  Ky. 
395,  116  S.  W.  210;  Garnson  v.  Garri- 
soB  (1907)  31  Ky.  L.  Rep.  1209,  104 
S.  W.  980;  Righter  v.  Righter  (1909) 
—  Ky.  — ,  114  S.  W.  786;  Scott  v.  Scott 
(1897)  19  Kjr.  L.  Rep.  929,  42  S.  W. 
8S6. 

Maryland. — See  Schindel  v.  Schin- 
del  (1868)  12  Md.  294. 

AIi88i88iiq>L  —  Hilton  v.  Hilton 
(1906)  88  Miss.  529,  41  So.  262. 

MlBsourL — Grant  v.  Grant  (1918) 
171  Mo.  App.  817,  167  S.  W.  673. 

New  Jersey. — Davis  v.  Davis  (1868) 
19  N.  J.  Eq.  180.  See  also  Meeker  v. 
Meeker  (1893)  —  N.  J.  Eqi-  — ,  27  AtL 
78. 

South  Carolina. — Dagnall  v.  Dag- 
nall  (1914)  100  S.  C.  298.  84  S.  E.  870; 
Anonymous  (1810)  4  S.  C.  Eq.  (4 
Desauss.)  94. 

Canada.— Payne  v.  Payne  (1905)  10 
Ont.  L.  Rep.  742. 

Thus,  in  Davis  v.  Davia  (1868)  19 
N.  J.  Eq.  180,  the  court  said  that  where 
it  appeared  that  the  wife  voluntarily 
left  her  husband  against  his  advice 
and  remonstrances,  and  that  in  the 
mainy  difficulties  and  contentions  be- 
tween them  in  their  married  life  the 
wife  was  much  more  to  blame  than  the 
husband,  the  wife  would  not  be  en- 
titled to  alimony  if  the  bill  in  the  case 
had  sufficiently  stated  an  action  for 
alimony. 

In  Righter  v.  Righter  (1909)  —  Ky. 
— ,114  S.  W.  786,  in  which  it  appeared 
that  a  wife  left  her  husband's  home 
voluntarily,  without  s.ufficient  cause,  it 
appearing  that,  while  the  husband  was 
not  as  pleasant  and  kind  and  obliging 
as  ,be  should  have  been,  the  wife  was 
fit  least  equally  at  fault  for  the  quar- 
rels between  them,  it  was  held  that 
the  wife  was  not  entitled  to  separate 
support  and  mainteDance  during  such 
voluntary  separation. 

Where  »  wife  abandons  her  husband 
and  his  home  without  sufficient  cause, 
she  is  not  entitled  to  alimony..  Davis 


▼;  Davis  (1912)  151  Ky.  116,  151  S.  W. 
361,  in  which  the  court  said:  "The 
weight  of  the  evidence  supports  the 
contention  of  appellee  that  his  wife 
abandoned  him  and  his  home  without 
sufficient  cause.  He  had  provided  her 
with  as  comfortable  a  home  as  his  cir- 
cumstances would  permit,  at  a  place 
where  his  business  required  him  to  be; 
but  his  wife  was  not  satisfied  with 
the  place  in  which  they  lived,  and  de- 
sired that  appellant  should  locate  in 
the  town  in  which  her  parents  lived. 
He  could  not  do  this  without  losing 
the  employment  in  which  he  was  en- 
gaged, and  upon  his  refusal  to  gratify 
her  wishes  in  this  i-espect  she  left  his 
home  and  went  to  live  with  her  par- 
«a.ta.  Under  the  circumstances,  she 
was  not  entitled  to  alimony." 

Under  the  rule  that  a  wife  who  has 
voluntarily  abandoned  her  husband 
should  not  have  a  decree  for  a  sepa- 
rate maintenance  unless  her  abandon- 
moit  of  him  was  without  her  fault, 
and-  was  rendered  necessary  for  her 
safety  or  happiness,  and  was  consist- 
ent with  social  order  and  public  policy, 
where,  although  the  husband's  conver- 
satioh  and  deportment  were  not  al- 
ways characterized  by  the  delicacy  or 
tenderness  which  would  generally  be 
expected  of  a  prudent  and  affectionate 
husband,  and  which  the  utmost  attain- 
able felicity  of  the  conjugal  state  will 
ever  require,  and  although  even  also, 
during  some  occasional  paroxysms  of 
passion,  produced  or  aggravated  by  an 
unbecoming  but  not  very  intoxicating 
use  of  ardent  spirits,  be  was  some- 
times vulgar,  profane,  and  boisterous ; 
nevertheless,  there  being  no  pretense 
of  rational  ground  for  the  deduction 
that  his  conduct  endangered  his  wife's 
life,  but  the  chief  if  not  the  only  rear 
son  alleged  for  her  declared  apprehen- 
sion of  danger  being  that  he  permitted 
to  remain  on  his  farm  a  fnnale  slave 
whom  the  wife  suspected  of  an  at- 
tempt to  take  her  life  by  enchantment 
or  poison,  and  it  appearing  that  there 
never  was  any  attempt  or  design  to 
kill  the  plaintiff  by  poison  or  other- 
wise, but  that  the  defendant,  in  order 
to  gratify  her  morbid  feelings  and  lull 
hfor  imaginary  fears,  had  endeavored 
to  sell  the  slave,  and  had  hired  her  out 
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from  home  until  a  few  dftys  before  the 
abandonment,  and  did,  shortly  after- 
ward, sell  her,  the  wife  was  not  entitled 
to  alimony.  Boggess  v.  Boggees  (1836) 
4  Dana  (Ky.)  308. 

In  Anonymous  (1810)  4  S;  C.  Eq.  (4 
DesausB.)  94,  it  was  held  that  the  vol- 
nntary  departnre  of  a  wife  from  b«r 
husband's  home,  without  sufSeient  «ac- 
euse^  would  def«at  her  right  to  ali- 
mony out  of  the  private  fortune  of  her 
husband,  where  she  did  not  sustain 
her  allegations  that  the  hueband  failed 
to  provide  for  her  properly,  or  her 
allegation  of  cruelty,  by  evidence  of 
quarrels  in  which  it  appeared  that  she 
was  to  some  extent  at  fault,  and  the 
court  was  of  the  opinion  that  "it  is 
maeh  to  be  suspected  tiiait  she  drove 
her  hosband  from  home  to  seek  refuge 
from  her  bickerings,"  on  the  oocasions 
of  his  fraqnent  absences. 

In  Payne  v.  Payne  (1906)  10  Ont, 
L.  B^k.  742,  it  was  held  that  where  a 
wife  left  her  husband's  home  volun- 
tarily, and  returned  subsequently  with 
her  daughter  as  a  witness,  for  the 
purpose  of  goading  the  husband  into 
violence  so  that  she  might  bring  an 
action  for  separate  maintenance,  she 
was  guilty  of  misoendnet  which  would 
defeat  her  action  for  alimony,  Boyd, 
C,  saying:  "The  account  of  the  con- 
dition of  the  plaintiff,  as  seen  by  per- 
sons later  in  the  evening,  does  not 
throw  much  light  on  what  really  oc- 
curred and  does  not  show  that  any 
blows  were  inflicted  on  the  woman. 
True,  she  was  laid  hold  of  and  dragged 
from  the  bed  and  was  in  some  way 
hurt  on  her  calling  him  foul  names, 
and  upon  her  refusal  to  leave  the 
honse,  but  I  am  inclined  to  think  that 
the  true  view  of  the  whole  situation 
was  that  she  came  with  her  daughter 
(as  a  witness)  on  purpose  to  provoke 
the  altercation,  and  so  gain  evidence 
to  justify  a  charge  M  cruelty.  Her 
prior  conduct  in  dismantling  the 
house,  renting  other  premises  to  con- 
duct some  kind  of  medical  concern 
against  the  wish  and  command  of  her 
husband,  and  returning  that  evening 
in  the  absence  of  her  husband,  to  the 
dismantled  tenement,  and-placing  her- 
self dressed  in  the  bed,  suggests  some 
such  explanation  as  this.    She  had  left 


the  bense  and  bed  before  this  volun- 
tarily, and  returned  for  what  purpose 
at  that  hoar,  if  not  to  provoke  a  quar- 
rel and  to  incite  him  to  such  act  of 
violence  as  would  give  her  s  status  in 
court?  The  court  semtiniEes  very 
closely  acts  of  alleged  violence  which 
grow  out  of  headstrong  and  irritating 
conduct  on  the  part  of  the  wife.  She 
will  not  gain  the  help  of  the  court 
when  she  mlscondoets  herself,  pro- 
vokes ill-treatment,  and  then  makes 
complaint  that  it  is  not  safe  to  live 
with  her  husband.  The  court  will 
hesitate  to  call  rebaliatory  acts  thus 
provoked  to  be  acts  of  legal  cirudty, 
unless  the  ill  behavior  of  the  wife  has 
been  visited  with  intentperate  and  ex- 
cessive violence  by  the  incensed  has- 
band.  In  this,  ease  the  acts  of  vio- 
lence, as  proved  te  the  judge,  fall 
short  of  intemperate  and  excessive 
character,  and  were  by  him  accounted 
as  not  disproportionate  to  the  ill  de- 
serts of  the  wife."  And  the  opinimi 
by  Meredith,  J.,  reads:  "The  plain- 
tiff's claim  is  a  preposterous  one.  De- 
siring and  intending  to  live  separate 
and  inpart  from  her  husband,  she  set 
up  an  establishment  of  her  own,  and 
then  deserted  him  and  despoiled  his 
houses  returning  there  again  for  the 
purpose  of  goading  him  into  violence 
so  that  she  might  bring  this  action 
for  separate  maintenance,  based  upon 
such  violence,  and  taking  her  daugh- 
ter with  her  as  a  witness.  Separate 
maint«iance  is  awarded  to '  a  wife 
whose  life  or  health  is  jeopardized  by 
her  husband's  misconduct  towards 
her,  notwithstanding  her  willingness 
to  perform  her  matrimonial  duties; 
not  t»  her  who  has  deserted  her  home 
and  who  seeks  to  make  the  court  a 
party  to  her  efforts  te  obtain  alimony 
by  trickery." 

In  Garrison  v.  Crarrison  (1907)  31 
Ky.  L.*Bep.  1809,  104  S.  W.  980,  it  was 
held  that  a  wife  was  not  entitled  to  an 
allowance  for  her  separate  mainte- 
nance where  she  left  her  husbandHi 
home  voluntarily,  after  showing  indif- 
ference te  the  feelings  of  her  hus- 
btad's  aged  parents,  her  desertion  not 
being  justified  by  alleged  indignities 
and  abuses  heaped  upon  her  by  the 
parents,  consisting,  during  a  period  of 
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twenty-eight  yeartf,  of  a  cold  and  dis- 
tant treatment  by'  the  mother-in-law 
on  several  occasions  in  the  presence 
of  a  visitor,  and  that  the  mother-in- 
law  had  on  one  occasion  locked  the 
dining-room  door  when  tii«  wife  of- 
fered to  get  dinner,  add  at  another, 
time  had  rearranged  napkins  and 
dishes  which  had  previottsly  been  ar- 
ranged by  the  wife,  and  tibat  the  moth- 
er-4a-Law  had  told  the  wi^e  she  was 
a  liar  when  the  wife  accused,  her  of 
pilfering,  it  also  appearing  that  the 
wife,  simply  becatue  she  was  not 
called  to  breakfiuit,  lived,  in  her  own 
room  for  three  years,  and  permitted 
her  fMble  mother-in-law,  pa^sevolty 
years  of  age,  to  eook  her  meals,  and 
her  fi^«r-in-law  of  the  same  age  to. 
carry  those  meals  upstairs  to  her. 

So,  in  Qi«nt  v.  Graikt'(l»13)  171  Mo, 
App.  817,  167  S.  W.  678,  it  was  held 
that  the  fact,,  standing  alone,  that  a 
wife  left  her  hushaaMi's  home,  will  not 
defeat  her  statutory  action  for.  s^a-* 
rate  mainfaenance»  and  if  tlie  husband's 
tMatment  of  the  wife  i&  such  as  to 
ml^ce  her  oonditioti  istolerahlei  and 
such  as  would  affovd  her  seouBd  for 
aa  action  foi^  divorce,  she  may  leave 
her  husband's  residence  and  bring  her 
action  for  maintenance;'  bat  when  a 
wife's  immediate  reason  for  leaving 
was  her  husband's  refusal  further  to 
feed  her.  chickens,  and  it  appearing 
that  all  other  trouble  between  them 
was  trivial,  and  that  the  husband  pro- 
vided for  her  properly  under  the  cir- 
cumstances, she  was  iM>t  entitled  to 
separate  maintenance,  the  court  say- 
ing: "The  fact,  standing  alone,  that 
plaintiff  left  defendant's  abode,  will 
not  deprive  her  of  her  statutory  action 
for  maintenance.  If  the  husband's 
treatment  of  the  wife  is .  such  as  to 
make  her  condition  intolerable,  if  it 
is  such  as  would  afford  her  ground  for 
an  action  for  divorce,  she  may  quit 
their  residence  and  bring  her  action 
for  maintenance.  .-  .  .  But  we  think 
the  plaintiff's  situation  was  not  such 
as  to  afford  her  just  ground  for  leav- 
ing her  home  and  demanding  separate 
support.  The  trouble  between  them 
was  largely  trivial.  We  do  not  find 
defendant  to  be  responsible  for  much 
^f  her  discontent;  .Their  loss  of  prop- 


erty was  no  more  cbaxgeable  to  him 
than  to  her..  It  was  a  misfortune  with- 
out blame  for  either.  His  feeling  for 
her,  as  is  evidenced  by  the  will,  was 
not  unkind,  and  -we  are  not  persuaded 
l^t  she  suffered  for  the  plain  com- 
forts of  life,  which  is  all  she  could 
ask  in<tbeir  situation.  It  appears  from 
her  own  testimony  that  she  would 
have  been  willing  te  resomA  her  abode 
with  him  if  he  would  move  to  town* 
that  is,  to  a  particular  part  of  town. 
More  than  that,  it  seems  that  defend- 
ant's failure  to  give  her  money  for 
clothing  was  not  tiie  reason  for  her 
refusal  to  continue  to  live  with  him., 
The  immediate  cause,  as  she  states  it, 
was  his  refusal  further  to  feed  her 
chickens.  And  her  refusal  to  forgive 
and  still  live'  with  him  was  iMciiase 
of  his  accttsttig  her  'of  things  I  nwrer 
did,'  referring  to  the  acousatton  of 
ftfr^ng  his  name  to  the  iiote  for  $185. 
It  does  not  appear  certainly  that  de- 
fendant used  the  word  ftorgery.'  It 
-#88  true  that  plaintiff  had  signed  his 
name  to  the  note;  as  shown  above,  at 
the  request  Of  the  bahker,  and  vrithout 
authority  from  defendant.  She  no 
doubt  did  it  innocently  enough,  and 
it  is  probable  whatever  defendant  said 
about  it  was  to  rnnind  her  that  he  had 
not  auliiorized  her  to  do  it." 

In  Grorbrandt  v.  Gorbrandt  (1909) 
181  Ky.  395, 115  S.  W.  210,  it  was  held 
that  where  a  wife  voluntarily  left  her 
husband  because  he  was  not  as  demon- 
strative as  she  thought  he  ought  to 
be,  and  did  not  immediately  change  his 
manner  of  living,  both  parties  being 
over  fifty  years,  and  each  having  been 
married  before,  she  was  at  fault  and 
was.  not  entitled  to  separate  mainte- 
nance, the  court  saying:  "We  have 
carefully  read  the  entire  record  for 
the  purpose  of  ascertaining  whether 
there  was  any  evidence  of  any  act  or 
speech  on  the  part  of  the  defendant 
bordering  on  cruelty  or  harshness  to- 
wards the  plaintiff.  There  is  abso- 
lutely nothing  that  could  be  construed 
into  harshness  or  cruelty.  Doubtless 
it  is  true  that  the  defendant  was  not 
demonstrative  toward  the  plaintiff; 
that  he  did  not  show  that  affection 
and  tenderness  which  are  characteris- 
tic of  youth.     This,   however,   could 
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hardly  liay«  b«en  eKpeetedi.:  Wl»it>tiiiio 
petite  past  tira  Bieridias  of  life,  .who 
have  each  been  maxriad  before  and 
reared  «  family,  again  narry,'  it  is  a\- 
together  itnjpdrobaUe  that  thcer'.sriU 
change  th«ir  manner  and- habits >. of 
Uving.  No.  douM  the  delendaai.  in;  this 
case  was  a«t  in  his  ways.  H4  lived 
a  simple  lU €w  His  pleasures  we»  f  env. 
He  found  thttn  among  his  children 
and  in  playing  simple  -games  of  eards 
with  them  or  with  his  tenants.  Upon 
his  marriage  he  did  aob  immediatf^ 
change  his  maansr  of  living,  Pliaiar- 
tiff  did  net  stay  I*ng 'eaoitgh  to  see 
whethMT  or  net  she  eould  effect:.. a 
change.  She  remained  at  def endantfs 
home  only  two-  inosths..  Perhaps  "if 
she  had  xeaained  longer,  aaud  slumo 
that  she  waa  pleased  to  be  a  member 
ef  his  hoosehold,  he  might  have  iMfiA 
able  to  eonlenn  his  life  to  her  ideas. 
Old  age  is  sekkMO  demon^bvatite:  exi- 
e«|it  towaed*  Aose  who  haire-long  been 
a  part. of  its  life.  When-  people  maraiy 
trader  such  eircumstaiiaes,  they  do -So 
with  the  foil  knowledge'  that  the  en>- 
thttsiasm  of  youth  is  gene,  and  wfthit 
the  tenderness  and  sentiment  which 
are  inseparable  from  it.  Where  people 
are  married  in  youth  that  tenderness 
frequently  grows  with  each  passing 
year,  and  reaches  its  most  perfect 
state  in  the  hearts  of  the  old.  Not  so, 
however,  when  the  marriage  is  con- 
tracted when  the  parties  are  past  the 
meridian  of  life.  It  is  seldom  then 
that  either  is  demonstrative  in  his  or 
her  conduct  towards  the  other.  The 
defendant  in  this  case  provided  a  com- 
fortable home  for  the  plaintiff.  He 
was  not  cruel  or  harsh  towards  her. 
It  may  be  that  he  was  not  demonstra- 
tive in  his  conduct,  though  there  is 
some  evidence  to  the  contrary!  'At  any 
rate,  hie  condoet  towards  her  did  not 
justify  her  ijt  leating  bis  home  and 
in  claiming  support  ,at  his  hands 
wherever  she  might  dMirle  to  go.  if 
such  were  the  laW^it  would  establish 
a  precedent  for  every  vile  who  be- 
came in  the  least  dissatisfied  baeiuse 
her  husband  was  not «»  demonstrative 
as  she  thought  he  ouglatto  he,  to  leave 
the  home  which  he  had  prartded  and 
reqaire  him  to  support  her  elsewhteeL 
This  would  he- »::dieect  btow  i^  the 


ihonfti  aad:  ib  oulMopinion  Bhduld<nDlt 
be.ipecmitMd.  .Of  courser  thiebe  m^ 
be  eases  Whtenetiie-hwilrasidFB'eoldneas 
and  intiiiffhreniSB^to  tto  -Wifid  bordiar  Oh 
cruelty,  and'  under  sueh  ciMAmstabces 
ithe  wife  ■  may  be  justified  in-  leaving 
him,  and 'he  may- be  required  to  cota- 
tribut'e  \»  her  support  wherever  slie 
may  be.  In  thid  t^eipri  nb  sufch-  state 
of  facts  is  pre^ehi^d.'  iTpbn  a.ke^UjB: 
of  .the  whole  record,  we  are'iiidlUifed 
to  the  bpiitlQii  that  she  left  defend'ai^^ 
because  sh6  wanted  to  leave.  Certain- 
ly she  manifested!  no  desire  tp  return 
when  he  made  her  fui  offer  'oJ|  r^cour 
clliation."    ,. 

Alimony  has  .been  denied  where  it 
appeared  that  a  wife  vol  untariljr  le:§ 
lier  husband's  hom«  cpntrary-td  .^s 
vyishep  and  in  8pi|»  of  his  prof  eat,,  find 
without  ^sufficient  cause,  it  appearing 
that  the  husband  obje.cted  to  h^  wlfe^s 
visits  to  friends  who  had  caused  trou- 
ble between  the  parties,  because,  he 
ibieW .  that  the.  wife  wouid  be  aubr 
jected  to  the  ^ame  disturbing  influence 
whlc^  had  o^ce  befgre  broken  up  his 
home,  and  that  tW.workhe  reauired 
of.  the  wife  was  not  uoreasonabletal- 
jthbugh  the  record  tended  to  show 
that  the  husband  on  one  occasion  came 
home  under  tl)e  influence-  of  whisky 
and  broke  np  some  furniture  and 
cursed,  but  does  pot  show  that  he  even 
then  offered  his  wife  any  personal  vior 
lence,  or  cursed  ^nd  abused  her.  Dag- 
nall  V.  Dagnall  (1914)  100  &  C  298, 
84  S.  E.  870.  ■' 

In  Briggd  v.  Briggs  ( J897)  l02  Iowa, 
■818,  71  N.-  W.  I98.,:a'wlfe*sr  action  for 
alhndny  and  'SeparSite  maihtenance 
wherein  the  plaintiff  did  not- sustain 
her  allegations  ef  cruelty  and  d^ser^ 
tion,  the  defendant  on  his  eross  peti- 
tion was  granted  a  decree  of  divorce 
vq)Oii  the  ground  of  desertien  by  'the 
vitB,  it  appearing  that  although  thfe 
Imsband  failed  to  al^nr  hi8<wifeuthose 
attentions  and  courtesies  iirtiieh  are^iO 
much  in  a  woihan's  life,.ha:>tt«nttmenit 
of '  him  and  his  relatives  made  this 
inevitoble,  in  that  she  had  unfounded 
•ilspdeions  that  hb  .wtas  trjjring  to  poi>- 
son  h«-,  and  J  wail  irritable  and:  fault- 
finding, and  -found  nothing  m.  her  hus- 
band or  what  h^  did  to' commend)  and 
evecything.  in  his:  rehctivcs  and'  himaeU 
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iO'  condemn,  and  refused  medical  aid 
offered  by  him,  and  finally  left  her  hus- 
band voluntarily,  pursuant  to  arrange- 
ments made  before  her  intended  de- 
parture was  disclosed  to  him. 
.  Where  a  wife  abandons  her  husband 
voluntarily  without  cmiduct  of.  tiie 
husband  justifying  the  abandonment, 
she  is  not  entitled  to  alimony.  Scott 
V.  Scott  (1897)  19  Ey.  L.  Rep.  929,  42 
S.  W.  836. 

Where  a  wife  separated  from  her 
husband  voluntarily,  and  without  just 
cause,  and  refused  to  return  except  on 
condition  that  a  little  orphan  girl 
Whom  the  parties  had  adopted  should 
be  sent  away  by  the  husband,  it  was 
held  that  she  was  not  entitled  to  ali- 
mony. Hilton  V.  Hilton  (1906)  88 
Miss.  529.  41  So.  262. 

The  law  will  in  no  case  award  sepa- 
rate support  to  the  wife  when  she  has 
voluntarily  separated  herself  from  her 
husband,  and  is  not  herself  free  from 
fault  as  to  the  cause  of  the  separa- 
ti6n.  Vanduzer  v.  Vanduzer  (1887) 
70  Iowa,  614,  81  N.  W.  966.  See  also 
Meeker  v.  Meeker  (1898)  —  N.  J.  Eq. 
— ,  27  Atl.  78,  a  suit  for  support  and 
maintenance  brought  under  the  Di- 
vorce Act,  wherein  it  appeared  that 
the  wife  left  her  husband's  home  after 
he  had  told  her  to  do  so,  but  in  anger, 
And  it  did  not ,  appear  that  she  left 
through  any  fear  of  physical  violence, 
the  theory  upon  which  the  suit  was 
prosecuted,  the  trouble  between  the 
parties  arising  over  the  wife's  asso- 
ciation with  another  man  who  was  ob- 
je<:tionable  to  the  husband,  it  was  held 
that  the  wife  could  not  recover,  the 
husband  being  willing  to  take  her  back 
on  condition  that  she  would  not  have 
niale  acquaintances  who  were  objec- 
tionable to  him. 

And  see  S<aiindel  v.  Schindel  (1868) 
12  Md.  294,  wherein  it  was  held  that 
where  a  wife  separates  herself  from 
her  huaband  without  lawful  cause  or 
justifleation,  she  is  not  entitled  to  a 
decree  for  separate  maintenance  out 
of  property  in  the  possession  of  the 
husband  belonging  to  the  wife  at  the 
time  of  marriage,  the  court  sasring: 
"So  far  aa  the  eTidenee  diaoloses  the 
caasM  which  led  to  the  eomplainant^s 
alienation  from  her  husband,  there  is 


an  entire  absence  of  any  such  acts  of 
emelty  on  his  part  as  tiie  law  declares 
to  be  sufScient  to  justify  her  separa- 
tion. It  is  not  necessary  to  define 
what  is  such  cruelty,  for  in  tills  case 
the  acts  complained  of  are  none  of 
them  embraced  within  the  most  en- 
larged definition  of  cruel^.  The 
causes  must  be  grave  and  weighty, 
and  such  as  show  an  absolute  impos- 
sibility that  the  duties  of  the  married 
life  can  be  discharged.'  This  is  the 
principle  stated  by  Lord  Stowell,  who, 
in  prononnoing  the  judgment  of  the 
ecclesiastical  court  in  a  case  involving 
the  duties  and  obligations  of  married 
persons,  said,  In  language  that  can- 
not be  too  often  repeated:  That 
though  in  particular  cases  the  repug- 
nance of  the  law  to  dissolve  the  ob- 
ligations of  matrimonial  cohabitation 
may  operate  witii  great  severity  upon 
individuals,  yet  it  must  be  carefully 
remembered  that  the  general  happi- 
ness of  the  married  life  is  secured  by 
its  indissolubility.  When  people  un- 
derstand that  they  must  live  together, 
except  for  a  very  few  reasons  known 
to  the  law,  they  .learn  to  soften,  by 
mutual  accommodation,  that  yoke 
which  they  know  they  cannot  shake 
off;  they  become  good  husbands  and 
good  wives  from  the  necessity  of  re- 
maining husbands  and  wives;  for  ne- 
cessity is  a  powerful  master  in  teach- 
ing the  duties  which  it  imposes.'  .  .  . 
Considering  the  case  before  us  as  one 
in  which  the  complainant  is  separated 
from  her  husband  without  lawful 
cause  or  justification,  we  are  of  opin- 
ion that  she  is  not  entitled  to  a  decree 
for  separate  maintenance,  and  the  de- 
cree of  the  circuit  court  ought  to  be 
affirmed." 

g.  Oreater  ftutlti  of  husband. 

Slight  misconduct  on  the  part  of  a 
wife  who  has  left  her  husband,  which 
cannot  be  said  to  have  contributed 
materially  to  the  cause  of  separation, 
is  not  a  defense  to  her  suit  for  sepa- 
rate maintenance.  Carr  v.  Carr  (1893) 
16  lad.  App.  886,  83  N.  B.  807;  Sum- 
mers V.  Sommers  (1912)  •—  bid.  App. 
— ,  98  N.  R  900,  transferring  to  su- 
preme court  on  rehearing  (1912)  — 
Ind.  App.  — ,  98  N.  E.  865;  Watts  v. 
Watts  (1894)  160  Mass.  464.  28  L.R.A. 
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187,  39  Am.  St.  Sep.  609,  36  N.  E.  479; 
Brewer  v.  Brewer  (1907)  79  Nek  726, 
IS  LJtJL(N.S.)  222,  113  N.  W.  161; 
Ti^lor  V.  Taylor  (1908)  78  N.  J.  Eq. 
746,  70  Atl.  828. 

Thus  it  has  been  held  that  a  huiband 
eannot  defeat  hie  wife's  statutory  ac- 
tion for  separation  by  showing  that 
she  left  him,  when  it  appears  that  she 
was  eaased  to  do  so  Iqr  his  acts  of 
adultery  and  her  subsequent  inocula- 
tion with  venereal  disease,  since  a 
wife  is  not  only  not  required  to  coa- 
done  her  husband's  adulterous  oon* 
duct,  but  she  is  not  reqaired-  te  im- 
peril her  life  and  health  on  account  of 
his  wrongdoing.  Can*  ▼.  Carr  (Ind.) 
supra,  wherein  the  court  said:  "It 
la  true  that  tiie  plaintiff  left  the  de- 
fendant, bat  the  had  sufficient  cause 
for  leaving  him.  His  conduct  was  not 
only  vile,  but  it  was  infamous.  It  w«s 
bad  enough  for  him  to  violate  his 
marital  vows,  but  when  followed  up 
by  inoculating  tiie  wife  with  a  loath* 
sMne  disease  the  depths  of  infamy  had 
been  sounded.  The  law  does  not  re- 
quire thact  the  wife  shall  abase  hefself 
to  the  extent  of  condoning  the  adulteiw 
•us  conduct  of  thehuaband.  Much 
less  is  she  required  te  jeopardize  her 
health  and  life  in  order  that  she  may 
receive  food,  raiment,  and  shelter  from 
his  iniquitous  hand.  She  is  entitled  to 
enjoy  his  good  fortunes,  and  is  bound 
to  share  his  misfortunes,  but  she  is 
not  required  to  share  his  ignominy  and 
shame,  <»*  to  imperil  her  life  and 
health  on  account  of  his  wrongdoing: 
The  law  imposes  an  obligation  upon 
the  husband  to  support  his  wife  and 
infant  children.  This  obligation  rests 
upon  him,  whether  he  dwells  with 
them  or  not.  The  statute  under  which 
this  action  is  brought  is  purely  reme- 
dial. It  defines  the  method  by  which 
the  obligation  may  be  enforced  under 
certain  circumstances.  A  husband 
may  so  misuse  his  wife  that  to  main- 
tain her.self-respect  or  preserve  her 
health  or  life  she  may  be  compelled  to 
leave  him.  If,  when  sued  under  such 
circumstances,  he  may  defeat  her  by 
showing  that  she  left  hinxr  then  the 
very  object  of  the  statute  may  be  frus- 
trated, and  the  husband  be  permitted 
to  take  advantage  of  his  own  wrong. 
6  A.L.R.— 2. 


Although  the  evidence  in  this  case 
shows  liiat  the  wife  left  the  defendant, 
it  was  under  such  circumstances  that 
made  him  and  not  her  the  deserter. 
We  are  sustained  in  this  conclusion 
by  authority  in  analogous  eases.  If 
the  husband  drive  his  wife  out  of  his 
house,  and  live  in  adultery  with  an- 
other woman,  such  conduct  is  equiva- 
lent to  abandonment.  Morris  v.  Mor- 
ris (1852)  20  Ala.  168.  So,  if  he  make 
against  her  false  charges  of  infidelity, 
and  on  that  ground  drives  her  from 
his  home,  he  is  considered  in  law  to 
have  abandoned  her.  Kinsey  v.  Kin- 
sey  (1861)  87  Ala.  393.  When  the  wife 
was  confined  in  childbirth  the  husband 
accused  her  of  adultery,. and  told  her 
that  the  child  born  was  not  his,  that 
she  must  leave  as  soon  as  confinement 
was  over;  and  the  husband  admitted 
that  if  she  had  not  gone  he  would  have 
removed  her.  It  was  held  '  that  the 
expulsion  of  the  wife  was  as^  much 
compulsory  as  if  he  had  used 'force. 
Harding  v.  Harding  (1864)  22  Md.  837. 
The  husband  eannot  relieve  himself  of 
his  obligation  to  suj^ort  hlswife  and 
children  by  his  improper  conduct  to- 
wards her,  or  by  such  deportment  as 
renders  his  home  unfit  for  her  resi- 
dence. If,  under  such  circumstances, 
she  removes  and  lives  apart  from  him, 
he  will  be  compelled  to  support  her, 
notwithstanding  the  constrained  sepa- 
ration. Shrock  V.  Shrock  (1868)  4 
Bush  (Ky.)  682.  It  is  not  always  the 
one  who  leaves  the  matrimonial  habi- 
tation that  is  the  desertmr.  The  hus- 
band may  drive  his  wife  away,  or  he 
may  treat  her  so  brutally  as  to  com- 
pel her  to  flee  for  safety,  or  his  con- 
duct may  be  so  cruel  and  malignant 
as  to  show  that  he  means  to  force  her 
away.  If  under  such  circumstances 
she  leave  him,  he,  and  not  she,  is  the 
deserter.  Skean  v.  Skean  (1880)  83 
N.  J.  Eq.  148;  Warner  v.  Warner 
(1884)  54  Mich.  492,  20  N.  W.  557;  Lea 
V.  Lea  (1868)  99  Mass.  493,  96  Am. 
Dec.  772;  Levering  v.  Levering  (1860) 
16  Md.  213.  Nothing  less  will  answer 
as  a  justification  of  the  conduct  of  the 
husband  in  expelling  his  wife  from  his 
home  than  that  which  would  be  suffi- 
cient cause  for  a  divorce  at  his  suit. 
Grove's  Appeal  (1860)  87  Pa.  446.    We 
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think  the  evidence  in  this  case  showa 
that  the  def^dAnt  deserted  the  plain- 
tiff without  caiue,  uad  without  leav- 
ing her  sufficient  provision  for  her 
suppotrt" 

■  So,  in  8  N^rastka  case,  it  was  said 
that  a  wife's  pjuit  for  separate  mainte- 
nance is  not  defeated  by  her  refusal 
to  live  in  a  home  over  which  the  hus- 
band's mother  exercises  domination 
and  control  to  the  exclusion  of  the 
wife's  right  to  a  home  consistent  with 
her  husbaiid's  condition  and  means, 
over  which  she  shall  be  permitted  to 
preside  as  the  mistress.  Brewer  v. 
Brewer  (1907J  79  Neb.  726,  18  L.R.A. 
(N.S.)  222, 118  N.  W.  161,  in  which  the 
court  said:  "As  a  husband  is  1>ound 
to  support  his  wife  and  child,  the 
plaintiff  is  entitled  to  some  relief  in 
this  action,  unless  the  requirements 
she  made  as  a  condition  to  her  return 
to  the  house  of  defendant's  mother 
were  unreasonable.  The  husband  has 
the  right  to  direct  the  affairs  qf  his 
own  hottse>  and  to  determine  the  place 
of  the  »bode  of  the  family;  and  it  is 
in  general  the  duty  of  the  wife  to  sub- 
mit to  such  determinatioa.  The  right 
which  the  husband  exercises  in  these 
matters  is  not,  however,  an  entirely 
arbitrary  power.  He  must  have  due 
regard  for  the  welfare,  comfort,  and 
peace  of  mind  of  his  wife.  Dakin  v. 
Dakin  (1901)  1  Neb.  (Unof.)  457,  95 
N.  W.  781.  The  cases  cited  by  the 
appellant  establish  the  doctrine  that 
a  husband  may  not  require  his  wife, 
against  her  will,  to  reside  in  the  fam- 
ily of  his  motiier,  especially  in  a  sub- 
ordinate capacity.  Powell  v.  Powell 
(1866)  29  Vt.  149;  Shinn  v.  Shinn 
(1893)  51  N.  J.  Eq.  78,  24  Atl.  1022. 
Every  wife  is  entitled  to  a  home  cor- 
responding with  the  circumstances 
and  condition  of  her  husband,  over 
which  she  shall  be  permitted  to  pre- 
side as  the  mistress.  The  defendant 
in  this  ease  has  shown  a  strong  sense 
at  filial  duty.  This  is  commendable, 
but  it  must  not  conflict  with  the  con- 
jugal duty  he  owes  to  his  wife.  The 
family  is  the  unit  of  the  social  or- 
ganism, and,  while  the  institution  of 
new  families  to  seme  extent  involves 
the  disintegration  of  the  older  house- 
hold, it  is  absolutely  necessary  to  eon-> 


tintied  social  eststencA.  :  When  «'man 
otarriM  and  founds  a  neW' family,  hrt 
assumes  new  duties  and  obligations; 
a;nd  when  these  conflict  with  his  for- 
mer ties  they  must  be  held  paramount. 
The  very  ecdstence  of  the  family  de- 
pends uptm  the  enforcement  of  this 
principle.  Whatever  fats  filial  obliga- 
tion may  be,  a  maoi  may.  not  bring  ids 
moUier  to  preside  in  his  new  home. 
That  place  belongs  to  the  wife.  Nei- 
ther may  he,  without  her  consent,  taioe 
her  to  the  home  of  the  mother,  there 
to  be  under  her  domination  and  «mi.- 
trol,  and  when  the  wife  objects  to  this 
she  does  not  thereby  forfeit  her  right 
to  support  and  maintenance."  And 
see  inf  r«»  V.  e. 

In  Summers  v.  Sttmners  (1912)  — 
Ind.  — ,  98  N.  E.  900,.  transfeiting  to 
supreme  court  on  rehearing  (1912)  — 
lad.  App.  — ,  96  N.  B.  866,  the  court 
quotes  the  statement  from  anotiior 
ease  to  the  effect  that  nothing  less  wiU 
answer  as  a  justification  of  the  eon- 
duet  of .  a  husbaaad  in  expelling  faia 
wife  from  his  home  than  that  whieh 
would.be  sufflcieot  cause  iorm  divorce 
at  his  suit. 

Under  a  statato  which  parmita  • 
husband  or  wife  to  apply  to  a  com* 
for  an  order  eoncoraing  the  support 
of  the  wife,  a  wife  nay  show  that  she 
is  living  apart  from  her  husband  for 
a  jastifiablo  cause,  without  neeassari^ 
going  so  f*r  as  to  show  a  cause  which 
would  entitle  her  to  a  divorce.  Watts 
V.  Watts  (1894)  160  Mass.  464.  28 
L.R.A.  187,  89  Am.  St.  Rep.  609,  86  N. 
E.  479. 

In  Taylor  v.  Taylor  (1908)  73  N.  J. 
Eq.  745,  70  Atl.  823,  it  appears  that, 
by  express  provision  of  statute,  to  en- 
title a  wife  to  alimony  the  husband 
must,  without  Justifiable  cause,  have 
abandoned  or  separated  from  the  wife, 
and  have  refused  or  neglected  to  main- 
tain and  provide  for  her;  hence  where 
she  separates  herself  from  her  hus- 
band, and  claims  alimony,  she  must 
justify  the  separation  by  proof  which 
would  entitle  her  to  divorce  from  bed 
and  board. 

«.  Awt«  In  rtUMCU, 
1.  Act  of  wife. 

Under  ttie  lUimiis  act,  liM'  faet  that 
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a  wife  YoluntMrily  and  intentionally 
left  the  proper  home  provided  by  her 
husband,  or  refused  to  accompany  him 
to  a  new  home^  will  defeat  her  action 
for  separate  tnaintenaaQe,  in  the  ab- 
sence of  fault  on  th«  part  of  the  hus- 
band. Babbitt  ▼.  Babbitt  (1S78)  69 
m.  2T7;  Houts  7.  Houts  (1886)  17  111. 
App.  489;  BoMDbleet  v.  Rosenbleet 
(1905)  122  111.  App.  4m.  Compare 
Thomas  ▼.  Thmnas  (1892)  44  111.  App. 
604,  reversed  in  (1894)  152  111.  G77,  88 
N.  £.  794;  Wahle  v.  Wahle  (1874)  Tl 

m.  510. 

Thus,  in  Wahle  v.  Wahle  (111.)  su- 
pra, a  husband's  action  for  divorce  in 
which  the  wife  filed  a  cross  bill  pray- 
ing' for  separate  maintenance,  it  was 
held  that  if  a  wife  voluntarily  aban- 
dons her  husband  she  is  not  entitled  to 
separate  maintenance. 

In  Rosenbleet  v.  Rosenbleet  (1905) 
122  111.  App.  408,  it  was  said  that  if 
a  wife  leaves  her  husband  voluntarily 
or  by  consent,  she  is  not  living  apart 
from  ,her  husband  without  her  fault 
within  the  meaning  of  the  statute,  and 
is  not  entitled  to  separate  mainte- 
nance. 

It  has  been  held  that  !f  a  wife  vo)- 
antarily  leaves  her  husband  by  refus- 
ing to  accompany  him  to  another  resi- 
dence reasonably  suitable  to  his  cir- 
cumstances in  life,  she  cannot  recover 
separate  maintenance.  Hoots  v.  Houts 
(1885)  17  HI.  App.  439. 

So,  where  a  wife  refuses  to  accom- 
pany her  husband  to  another  resi- 
dence, she  is  living  separate  and  apart 
from  him  by  her  own  fault  and  is 
therefore  not  entitled  to  separate 
maintenance  in  a  proceeding  under  the 
statute  providing  for  such  suits.  Bab- 
bitt V.  Babbitt,  supra. 

The  fact  that  a  wife  kaowingly  and 
voluntarily  left  her  husband's  home 
will  defeat  her  action  for  separate 
maintenance,  since,  to  recover  sepa- 
rate maintenance  under  the  statute,  she 
must  be  living  apart  from  her  hus- 
band without  her  fault.  Thomas  v. 
Thomas  (1894)  152  Ul.  577,  88  N.  B. 
794,  in  which  the  court  said ;  "Para- 
graph 22,  chapter  68,  of  the  Revised 
Statutes  (Starr  &  Curtis)  provides 
that  married  women  who,  without 
their  fault,  now  Jive  or  hereafter  may 


.live  separate  and  apart  from  their 
husbands,  may  have  their  remedy  in 
equity,, in  their  own  names  respective- 
ly, against  their  said  husbands,  for:  a 
reasonable  support  and  maintenance 
while  they  so  live  or  have  so  lived 
separate  and  apart'  The  bill  in  this 
case  is  not  baaed  upon  any  ill-treat- 
ment by  the  husband,  nor  upon  any 
misconduct  on  his  part.  It  states  that 
she  left  him  and  his  home  and  re- 
turned to  the  place  where  she  former- 
ly lived.  The  only  reason  attempted 
to  be  given  f^r  doing  so  is  that  she 
did  not  then  know  what  she  was  doing. 
The  evidence  clearly  shows  the  con- 
trary, tf  testimony  can  prove  any 
fact,  It  establishes  beyond  doubt  that 
she  knowingly  and  voluntarily  left  the 
defendant  and  his  home,  and  took  up 
her  residence  where  she  had  formerly 
lived,  '  remaining  there  about  three 
weeks  before  saying  anything  to  her 
husband  about  returning.  If  her 
right,  then,  to  the  decree  rendered  in 
lier  favor,  depended  upon  the  question 
as'  to  whether  her  separation  ftom  her 
husband  was,  in  the  first  inlitahce, 
without  her  fault,  there  could  be  no 
seriots  contention  that  it  was  not  er- 
roneous. Bevier  ▼.  Galloway  (1874) 
71  111.  617;  Wahle  v.  Wahle  (1874)  71 
111.  610;  Jenkins  v.  Jenkins  (1882)  104 
III.  184;  Johnson  v.  Johnson  (1888) 
126  III.  610,  16  N.  E.  891.  The  ques- 
tion then  must  be,  Did  hiar  so  living 
afterwards  become  without  her  fault, 
by  reason  of  her  offer  to  return  and 
his  refusal  to  receive  her  back?  Even 
though  the  original  separation  was 
without  any  fault  of  the  husband,  still, 
if  she  afterwards  in  good  faith  offered 
to  return  and  live  with  him,  it  was  his 
duty  to  receive  her  back,  and  there 
properly  provide  for  her.  On  this 
question  the  testimony  shows  that  she 
wanted  to  return  and  that  he  was  wiJU-- 
ing  she  should.  In  other  words,  ac- 
cording to  the  testimony  of  both  of 
them,  the  question  between  them  wae 
not  whether  she  wanted  to  return,  or 
whether  he  was  willing  she  should,  but 
how  she  should  get  back.  If  they,  or 
dther  of  them,  are  to  be  believed,  then 
if  she  had  gone  back  he  would  have 
been  content,  or  if  he  had  oonveyed 
her  back  she  would  have  been  satis- 
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fied  to  return.  She  insisted  he  should 
take  her  back, — that  is,  provide  a  con- 
veyance for  her  from  the  place  where 
she  was  to  his  home, — and  he  insisted 
that  she  should  come  without  his  as- 
sistance. The  distance  was  but  2 
miles.  There  is  no  pretense  that  she 
had  not  ample  facilities  for  returning. 
It  was  not  necessary  in  order  to  show 
lier  good  faith  in  returning  that  she 
should  take  bfeck  with  her  the  property 
she  had  removed  when  she  left.  If 
she  had  gone  back  in  person  and  he 
had  refused  to  allow  her  to  remain, 
or  showed  an  unwillingness  that  she 
should  do  so  by  refusing  to  bring  back 
her  furniture,  etc.,  or  otherwise,  then 
perhaps  she  might  have  truthfully 
said  that  she  was  living  separate  and 
apart  from  him  without  her  fault.  As 
it  is,  the  parties  are  making  a  mere 
difference  in  sentiment  as  to  the  man- 
ner in  which  the  wife  should  return 
a  cause  for  living  i^Murt.  It  is  easy  to 
say,  and  truthfully,  that  the  husband'a 
conduct  is  selfish;  that  he  is  lacking 
in  politeness,  certainly  in  gallantry, — 
in  refusing  to  escort  his  wife  back  to 
bis  home;  but  .will  the  law  recognize 
jsuch  a  separation  of  husband  and 
wife?  Is  it  not  so  contrary  to  its  pol- 
icy that  it  will  require  the  one  ask* 
ing  its  recognition  to  yield  the  mere 
matter  of  sentiment  and  make  the  di- 
rect offer  to  return?  •  If  this  decree 
can  be  sustained  on  the  evidence  be- 
fore us,  we  can  see  no  reason  why 
every  wife  who  may  for  any  cause  be 
absent  from  her  home  and  that  of  her 
husband  may  not  refuse  to  return  un- 
less her  husband  will  escort  her  back, 
and,  if  he  refuses  to  do  so,  maintain 
her  bill  for  separate  maintenance. 
The  marriage  relation  cannot  be  so 
readily  thrown  off.  We  are  clearly  of 
the  opinion  that  the  complainant  be- 
°  low  has  wholly  failed  to  show  that  she 
was,  at  the  time  of  filing  her  bill,  liv- 
ing apart  from  her  husband  without 
her  fault,  within  the  meaning  of  the 
statute  as  it  has  been  frequently  con- 
strued by  this  eourt,  as  shown  by  the 
foregoing  cases."  This  decision  r»- 
versed  on  the  facts  the  judgment  in 
Thomas  v.  Thomas  (1892)  44  111.  App. 
604,  reversed  in  (1894)  152  HI.  677, 
88  N.  E.  794,  wherein  it  was  held  that, 


where  a  wife  was  shown  by  the  evi- 
dence to  be  living  apart  from  her  hus- 
band against  her  wish,  by  his  desired- 
it  appearing  that  when  he  came  to 
visit  her  on  a  namber  of  occasions  she 
had  asked  him  to  take  her  home  and 
he  had  always  postponed  it  indefinite- 
ly, giving  vague  answers,  and  that  his 
conduct  on  other  oecasions  indicated 
that  he  did  not  want  her  to  return,  and 
hence  she  was  living  apart  from  him 
without  her  fault,  and  was  entitled  to 
separate  maintenance,  the  court  say- 
ing :  "It  would  not  appear  to  be  doing 
violence  to  any  presumptions  arising 
from  the  evidence,  to  adopt  her  state- 
ment as  giving  the  true  version  of  the 
relations  of  these  parties.  It  might 
be  difficult  to  reconcile  the  undisputed 
fact  of  her  constant  desire  to  return 
to  his  home  and  live  with  him  with  the 
assumption  that  his  evidence  of  utter 
indifference  on  such  occasions  was 
correct.  Accepting  her  evidence  as 
true,  his  duty,  while  frequently  visit- 
ing her  and  sustaining  these  relations, 
is  not  to  be  regarded  exactly  as  Jn  a 
case  where  a  wife  has  left  her  hus- 
band and  he  neither  seeks  nor  sustains 
any  relations  with  her/  but  leaves  her 
free  to  return  and  resume  them  at  his 
own  house,  if  at  all.  Under  all  the 
circumstances  it  was  only  reasonable, 
when  he  came  to  visit  her  and  she 
asked  to  return  with  him,  that  he 
should  have  taken  her  back.  It  fol- 
lows that  she  remained  separate  from 
him  against  her  wish,  by  his  desire, 
and  therefore  that  she  so  remained 
and  lived  without  her  fault." 

8.  Fautt  of  both  partiea. 
Under  the  Illinois  act,  misconduct 
on  the  part  of  a  wife  who  voluntarily 
leaves  her  husband,  which  materially 
contributes  to  the  separation  so  that  it 
may  be  said  that  the  fault  of  the  wife 
is  equal  to  or  greater  than  that  of  the 
husband,  will  preclude  her  recovery  of 
separate  maintenance.  Angelo  v.  An- 
gelo  (1876)  81  111.  261;  Buchan  v. 
Buchan  (1916)  201  III.  App.  349;  Coop- 
er V.  Cooper  (1879)  4  III.  App.  286; 
Decker  v.  Decker  (1917)  279  HI.  800, 
116  N.  E.  688;  Giese  v.  Giese  (1908) 
107  HI.  App.  659 ;  Hosto  v.  Hosto  (1918) 
188  III.  App.  463;  Jenkins  v.  Jenkina 
(1879)  3  111.  App.  641;  Kingman  v. 
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Kingman  (1909)  150  111.  Appw  466; 
Orendorff  v.  Orendorff  (1900)  01  111. 
App.  61;  Pratt  v.  Pratt  (1916)  197  III. 
Ai>p.  6S0;  Rosenbleet  v.  Roaenbleet 
(1905)  122  111.  App.  408;  Thomas  r. 
Thomas  (1894)  162  HI.  577,  88  NT  E. 
794;  Tureman  v.  TnreiAan  (1879)  4  IlL 
App.  885;  Umlanf  ▼.  Uralsuf  (1881) 
9  111.  App.  517.  Ste  also  Ross  v.  Ross 
(1873)  69  111.  669. 

By  the  direct  provisions  of  the  Illi- 
nois statute,  a  wife  must  be  living 
apart  from  her  husband  without  fault 
on  her  part  Jenkins  v.  Jenkins  (1879) 
3  lU.  App.  641.  ^ 

In  Decker  v.  Decker  (1917)  279  111. 
300,  116  N.  E.  688,  it  was  held  ttiat  to 
maintain  a  bill  for  separate  mainte- 
nance a  wife  must  show  not  only  that 
she  has  good  cause  for  living  separate 
and  apart  from  her  husband,  but  also 
that  such  living  apart  is  without  fault 
on  her  part,  and  that  such  fault,  wtth- 
ia  thejneaning  of  the  statute,  is  a  vol- 
antary  consenting  by  hei:  to  the  sepa- 
ration, or  such  failure  of  duty  or  mis- 
conduct on  her  part  as  materially  con- 
tributes to  a  disruption  of  the  mafital 
relation. 

So  a  wife  may  not  recover  separate 
maintenance  where  she  leaves  her 
husband  because  of  incompatibility  of 
temper  or  trivial  difficulties.  Pratt  v. 
Pratt  (1916)  197  111.  App.  630. 

In  Angelo  v.  Angelo  (1876)  81  III. 
261,  it  was  held  that  a  wife  who  has 
left  her  husband  without  sufficient  rea- 
son is  not  entitled  to  separate  mainte- 
nance. 

The  fact  tiiat  »  wife  left  her  has* 
band  without  due  cause,  being  at  fault 
herself  in  that  she  attended  dances 
and  associated,  against  her  husband's 
wishes,  with  persons  of  questionable 
character, — her  only  offer  to  return  be^ 
ing  shown  not  to  have  been  made  in 
good  faith,T— would  defeat  her«ait  £<ir 
aeparate  maintenance.  Boehan  v. 
Buchan  (1916)  201  111.  App.  349. 

That  s  wife  left  her  husband  vol- 
untarily, without  his  consent  and  with- 
out good  and  sulBcient  eause,  was  liv- 
ing apart  tram,  him  in  her  own  wrong, 
the  immediate  cause  of  the  separation 
being  a  dispute  arising  between  the 
parties  with  reference  to  a  desire  On 
tbe  husband's  part  to  haul  oom  for 


his  father  on  a  certain  day,  and  a  wish 
on  her  part  that  he  should  woxk  for 
himself  instead  of  his  father,  which 
quarrel  tsodoi  with  a  thre&t  on  her 
part  that  if  he  did  not  comply  witib 
her  wish  she  would  go  home,  add  com- 
pel him  tO'  support  her,  wliich  threat 
she  carried  into  iminediate  execution 
notwithstanding  the  efforts  made  by 
him  to  alter  her  determination,  l^e 
probable  explanation  being  that  she 
married  her  husband  when  too  young 
and  without  maturity  of  judgment,— 
Would  defeat  her  suit  for  support  and 
nudntmiance  brought  under  the  stat- 
ute authorizing  such  actions.  Cooper 
V.  Cooper  (1879)  4  111.  App.  236. 
-  Where  a  wife  is  shown  to  have  in- 
dulged in  recklesit  extravagance  and 
constant  joumbys  about  the  country 
against  her  husband's  will,  and  is  un- 
able to  sustain  the  bnrden  on  her  to 
show  tiiat  she  was  not  living  separate 
and  apart  from  her  husband  without 
h«r  fault,  and  because  of  his  -miscon- 
duct, she  is  not  entitled  to  separate 
maintenance  under  the  statute  author- 
ising such  action.  Kingman  v.  King- 
man (1909)  160  111.  App.  456. 

If  a  wife's  misconduct  has  mate- 
rially induced  the  course  of  action  on 
the  part  of  her  husband  upon  which 
she  relies  as  justifying  her  voluntary 
separation, — as  where  it  appears  that 
during  the  ten  years  of  their  married 
life  they  lived  together  seemingly  in 
perfect  harmony  until  the  matter 
arose  of  collecting  dr  extending  the 
time  of  payment  of  a  note  of  $10,000 
given  to  the  husband  by  the  wife's, 
brother  for  money  loaned,  and  that 
the  money  evidenced  by  this  note  was 
the  savings  or  profit  of  several  years' 
business  in  selling  merchandise,  in 
which  it  is  shown  that  the  husband 
had  the  open  and  undisputed  legal 
title  and  management, — the.  wife  is  not 
without  fault  within  the  meaning  of 
the  statute,  and  is  not  entitled  to  sep- 
arate maintenance.  Rosenbleet  v.  Ros- 
enbleet  (1905)   122  111.  App.  408. 

In  Hosto  V.  Hosto  (1918)  183  111. 
App.  468,  a  separate  maintenance  ac- 
tion, under  the  rule  that  a  wife  must 
prove  that  she  is  living  apart  from 
her  husband  without  her  fault  the 
court  sustained  a  decree  refusing  sep- 
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arate  maintenance,  where  it  appeared 
that  the  chancellor  did  not  err  in  find- 
ing nothing  to  convince  him  that  al- 
leged andue  intimacy  existed  between 
the  husband  and  another  womanv  with 
whom  he  had  business  relations,  and  it 
appeared  that  during  the  last  two  or 
three  years  of  the  married  lives  of 
the  parties  they  had  had  considerable 
strife,  and  both  apparently  were  pos- 
sessed of  plenty  of  temper,  with  very 
little  disposition  to  bear  with  each 
other's  faults,  or  forgive  the  short- 
comings of  each  other,  and  were  both 
more  or  less  to  blame  for  the  separa- 
tion. 

Where  a  wife  voluntarily  left  her 
husband  and  subsequently  asked  to  re- 
turn, to  which  her  husband  consented, 
she  could  not  establish  that  she  was 
living  apart  from  her  husband  without 
her  fault  by  showing  that  her  husband 
would  not  provide  a  conveyance  for 
her  return,  it  appearing  that  the  di»- 
tance  was  but  2  miles.  Thomas  t. 
Thomas  (1894)  152  IlL  677,  38  N.  E. 
794. 

In  Giese  ▼.  Giese  (1908)  107  III. 
App.  669,  it  was  held  that  where  a 
wife  left  her  husband  because,  against 
her  wishes  and  her  request,  the  hus- 
band allowed  the  mother-in-law  to  con- 
trol the  household  affairs  absolutely, 
she  was  not  entitled  to  separate  main- 
tenance. 

A  wife  may  not  recover  separate 
maintenance  under  the  statute,  as  liv- 
ing apart  from  her  husband  without 
her  fault  within  the  meaning  of  the 
legislative  intent  in  the  use  of  that 
term,  on  the  ground  that  the  husband 
is  disagreeable  by  reason  of  sickness 
which  he  cannot  control.  Orendorfl 
V.  Orendorff  (1900)  91  111.  App.  61. 

In  Umlanf  v.  Umlauf  (1881)  9  111. 
App.  617,  wherein  the  husband  alleged 
that  the  wife  voluntarily  deserted  him, 
and  the  wife  did  not  succeed  in  show- 
ing that  she  was  living  apart  from  her 
husband  without  her  fault,  separate 
maintenance  was  denied  the  wife. 

In  Tureman  v.  Tnreman  (1879)  4  111. 
App.  836,  whierein  it  appeared  that  a 
wife  had  no  reason  for  leaving  her 
husband  except  that  she  was  disap- 
pointed in  him  and  the  condition  in 
life  to  which  she  must  have  known  at 


the  time  of  her  marriage  she  would 
have  to  adapt  herself,  it  was'held  that 
she  was  not  entitled  to  alimony,  since 
she  was  not  living  apart  from  h<fr 
husband  without  fault  on  her  part 

It  was  held  in  Ross  v.  Ross  (1878) 
69  111.  669,  that  a  husband  is  not  re- 
sponsible even  for  the  necessaries  fur- 
nished the  wife,  when  residing  apart 
from  him,  if  she  left  him  without  good 
cause  and  against  his  consent. 

til,  MUcondvet  of  wife. 

a,  PuuU  of  totfc  parUea. 

i.  Bqual  or  greater  fault  of  wife. 

While  the  law  does  not  require  a 
wife  to  be  blameless,  misconduct  on 
her  part  which  materially  contributes 
to  the  separation,  so  that  it  may  be 
said  that  the  fault  of  the  wife  is  equal 
to  or  greater  than  that  of  the  husband, 
is  a  defense  to  her  suit  for  separate 
maintenance. 

Iowa.— Graves  v.  Graves  (1878)  86 
Iowa.  310,  14  Am.  Rep.  626;  Snouffer 
V.  Snouffer  (1911)  150  Iowa,  68,  129 
N.  W.  826. 

Kentucky.— Butler  v.  Butler  (1823) 
4  Litt  202;  Grifibi  v.  GrifSn  (1847) 
8  B.  Men.  120. 

Michigan.— Faller  v.  Faller  (1906) 
146  Mich.  84,  109  N.  W.  47. 

Nebraska.-— Chapman  v.  Chapman 
(1905)  74  Neb.  388,  104  N.  W.  880; 
Price  V.  Price  (1906)  76  Neb.  652,  106 
N.  W.  657. 

New  Jersey. — Bradbury  v.  Bradbury 
(1009)  —  N.  J.  Eq.  — ,  74  Atl,  150. 

New  York. — See  Edwards  v.  EJ4- 
wards  (1918)  166  App.  Div.  904,  139 
N.  Y.  Supp.  1069.  See  also  Eamman 
V.  Kamman  (1916)  167  App.  Div.  428,. 
162  N.  Y.  Supp.  679. 

Oregon.'— Fowler  v.  Fowler  (1897) 
81  Or.  66, 49  Pac.  689;  Ivanhoe  t.  Ivan- 
hoe  (1913)  68  Or.  297,  49  L.B.A.(N.S.) 
86,  186  Pac.  21. 

Pennsylvania.  —  Cunningham  v. 
Cunningham  (1912)  48  Pa.  Super.  (3t 
442;  Yetter  v.  Yetter  (1911)  46  Pa. 
Super.  Ct  332. 

Sooth  CaroUna.  —  Boyd  v.  Boyd 
(1824)  5  S.  C.  Eq.  (Harp.)  144. 

Canada.— Willey  v.  Willey  (1908)  18 
Manitoba  L.  R.  298,  9  West.  L.  R.  166. 

Thus,  in  Griffin  v.  Griffin  (1847)  8  R. 
Moh.   (Ky.)  120,  a  suit  for  separate 
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maintenanee  in  whieb  It  appeared  that 
the  conduct  of  both  parties  had  been 
reprehensible,  but  that  the  occurrences 
of  personal  violence  toward  the  wife' 
were  generally  brouirht  about  by  her 
misconduek,  it  was  held  that  while  the 
law  -does  not  require  the  conduct  of 
the  wife  to  be  entirely  blameless  to  en- 
title  her  to  alimony,  the  fact  that  she 
is  the  chief  canse  of  all  the  disturb- 
ances and  scenes  of  violence  in  the 
family  would  defeat  her  suit  for  al- 
imony, the  court  saying:  "The  eon- 
duct  of  both  is  alike  reprehensible. 
The  wife  seems  occasionally  to  have 
been  actuated  by  the  very  spirit  of 
mischief,  resorting  to  every  species  of 
annoyance  for  the  avowed  purpose  of 
irritating  and  provoking  her  husband. 
The  husband  at  times  drank  to  excess, 
and  when  in  a  state  of  intoxication 
used,  <m  three  or  four  different  occa- 
sions, personal  violence  towards  his 
wife.  These  occurrences,  however, 
were  generally  brought  about  by  the 
misconduct  of  the  wife,  and  one  of 
than  was  prodaced  by  her  having  first 
used  a  stick  upon  the  person  of  her 
husband. .  The  law,  with  due  consid- 
eration for  the  frailty  of  human  na- 
ture, does  not  require  the  conduct  of 
the  wif^  to  be  entirely  blameless  to  en- 
title her  to  alimony:  Bat  when  it  iei 
evident  that  she  has  been  the  chief 
canse  of  all  the  disturbances  and 
scenes  ef  violence  in  the  family,  and 
has  pursued  a  systematic  course  of 
petty  annoyances  with  a  view,  as  ex- 
pressed by  iierself,  1»  harass  her  hu»> 
band  and  drive  him  to  desperation,  to 
sustain  her  claim  to  alimony  under 
such  circumstaneea  would  be  to  en- 
courage family  dissensions  and  a  con- 
temptuous disregard  of  those  duties 
imposed  by  the  marriage  relation.  It 
is  the  policy  of  the  law,  and  necessary 
to  the  purity  and  usefulness  of  the 
institotioa  of  marriage,  that  those  who 
enter  into  it  should  regard  it  as  a  re* 
Istiwi  permanent  as  tiieir  own  llves^ 
its  duration  not  depending  upon  the 
whim  or  caprice  of  either,  and  only  to 
be  dissolved  when  the  improper  con-< 
doct  of  one  of  the  parties  (the  other 
discharging  its  duties  with  fidelity, 
as  fares  practicable  abder  the  circum- 
stances) shall  render  the  eennection 


wholly  intolerable  er  inconsistent  with 
the  happiness  or  safety  of  the  other. 
The  wife  in  this  instance  continued  to 
live  with  the  husband  for  some  yean 
after  the  occurrence  of  these  scenes 
of  personal  violence.  It  is,  therefore, 
apparent  she  did  not  consider  her  life 
in  danger,  or  apprehend  any  further 
cruel  treatment  from  her  husband,  al- 
ttough  their  quarreling  continued  as 
violent  as  ever.  We  are  of  opinion, 
therefore,  there  was  no  error  in  the 
refusal  of  the  court  to  decree  her  al- 
imony, for  the  purpose  of  a  separate 
nataintenance.  She  is,  however,  still 
the  wife  of  the  defendant.  It  is  his 
duty  to  receive  her  and  maintain  her 
at  his  own  bouse.  If  he  refuses  to  do 
so,  or  if,  upon  her  return  with  his 
consent,  she  conducts  herself  with 
reasonable  propriety  and  his  treat- 
ment should  be  unkind  and  cruel,  in 
either  event  she  will  be  entitled,  by 
invoking  the  aid  of  the  ehaneellor,  to 
a  decree  for  alimony." 

So,  in  Snouifer  v.  ^dufTer  (1911) 
160  Iowa,  68,  129  N.  W.  826^  a  wife's 
suit  for  separate  maintenance  on  tiie 
grounds  of  cruelty  and  adultery,  in 
which  the  defendant  husband  filed  a 
erdss  petition  for  divorce  on  the 
grounds  of  cruelty  and  deserti<m,  and 
there  was  evidence  of  misconduct  on 
the  part  of  both  parties,  the  court 
found  that  their  attitude  toward  each 
other  did  not  involve  danger  to  either, 
and  refused  to  grant  any  relief. 

An  overt  act  of  a  wife,  inconsistent 
with  her  duty  as  a  wife,  will  defeat 
her  claim  for  a  reasonable  separate 
Support  and  maintenance.  Price  v. 
Price  (1906)  76  Neb.  662,  106  N.  W. 
657, 

In  Ivanhoe  v.  Ivanhoe  (1918)  68  Or. 
297,  49  L.R.A.(N.S.)  86,  186  Pac.  21, 
tiierie  was  involved  an  act  providing 
as  follows:  "It  shall  be  lawful  for 
amy  married  woman  to  apply  to  the 
circuit  court  of  the  county  in  which 
she  resides  for  an  Order  upon  her  hus- 
band to  provide  for  her  support  and 
the  support  of  her  minor  children,  if 
amy,  by  said  husband,  living  with  her." 
By  the  act,  the  court  was  empowered 
tof  hear  the  parties,  and,  if  the  husband 
is  found  to  be  roniss  in  his  duty  to 
supfwrt  his  ^ife,  to  make  Such  a  de- 
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cree  enforcing  his  matrimonial  obliga- 
tion in  that  respect  "as  shall  be  equi- 
table in  view  of  the  circumstances  of 
both  parties."  It  was  held  that  equity 
will  not  allow  separate  maintoiance 
to  a  wife  where  both  parties  are  at 
fault 

In  Boyd  v.  Boyd  (1824)  5  &  C.  Eq. 
(Harp«)  144,  it  was  held  that  a  wife's 
suit  for  alimony  was  defeated  by  a 
showing  that  her  own  conduct  was  im- 
peachable with  such  violence  or  ste- 
vitia  as  might  provoke  the  husband  to 
retaliate,  it  appearing  that  on  the  day 
before  the  alleged  violence  of  the  hus- 
band she  struck  him,  and  that  at  the 
time  the  alleged  violence  was  offered' 
she  called  him  a  liar. 

In  Cunningham  v.  Cunningham 
(1912)  48  Pa.  Super.  Ct.  442,  a  suit 
for  separate  maintenance,  there  was 
involved  the  construction  of  an  act 
which  provides  as  follows:  "If  any 
man  shall  separate  himself  from 
his  wife  without  reasonable  cause, 
and,  being  of  sufficient  ability,  shall 
neglect  or  refuse  to  provide  suitable 
maintenance  for  his  said  wife,  such 
wife  shall  be  and  is  hereby  empow- 
ered to  bring  her  action  at  law  or  in 
equity  against  such  husband,  for 
nwintenance,  in  the  court  of  common 
pleas  where  the  desertion  occurred,  or 
where  she  is  domiciled;  and  the  said 
court  shall  have  power  to  entertain  a 
bill  in  equity  in  such  action,  and  shall 
make  and  enforce  such  orders  and 
decrees  as  the  equities  of  the  case  de- 
mand." It  was  held  that  the  wife's 
misconduct  would  defeat  recovery,  it 
appearing  that  she  had,  over  a  period 
of  fourteen  years,  refused  to  consum- 
mate the  marriage,  pursuant  to  her 
interpretation  of  an  antenuptial  con- 
tract to  live  a  pure  life  during  mar- 
riage, and  it  also  being  shown  from 
the  husband's  testimony  that  the  wife 
was  continually  faultfinding,  unrear 
sonable^  and  disagreeable,  so  that  by 
this  persistent  course  of  treatment  his 
health  became  seriously  impaired,  due 
to  nervousness  and  loss  of  sleep.  The 
court  said :  "After  the  marriage  con- 
tract is  entered  into,  the  rights,  du- 
ties, and  obligations  of  the  parties  are 
fixed  by  the  law.  The  relation  is  said 
to  be  the  pwent  and  not  the  child  of 


civil  society,  regulated  and  preeetibed. 
by  law,  and  endowed  with  civil  con- 
sequences. It  is  more  than  a  civil 
contract;  it  is  an  institution-  of  the 
state.  It  supersedes  all  othw  con- 
tracts between  the  parties  in  relation 
to  it,  and  with  certain  exceptions  it  is 
inconsistent  with  the  power  to  make 
new  ones.  See  Kilbom  y.  Field  (1875) 
78  Pa.  194.  Our  whole  sotial  system 
is  founded  on  the  theory  of  husband 
and  wife  living  together  as  such,  and 
the  natural  and  reasonable  expectancy 
is  that  children  shall  be  bom  in  that 
lawful  wedlock.  This  act  does  not  re- 
quire a  chancellor  to  decide  whetlier 
liie  parties  should  be  divorced  or  not. 
The  only  question  is,  Has  she  present- 
ed a  case  which  entitles  her  to  equi- 
table relief?  She  is  met  at  the 
threshold  with  certain  requisite  max- 
ims which  are  general  guiding  prin- 
ciples. 'He  who  seeks  equity  must  do 
equity.'  'He  who  comes  into  equity 
must  come  with  clean  hands.'  'Equity 
regards  the  substance  and  intent,  not 
the  form.'  Where  the  equities  are 
equal  the  law  will  prevail.  She  does 
not  seek  a  severance  of  the  contract 
of  marriage,  but  asserts  it  to  compel 
her  husband  to  maintain  her  while 
living  apart  from  him.  She  interprets 
her  duty  in  a  way  that  is  opposed  to 
universal  law,  the  dictates  of  human- 
ity, and  public  policy;  and  this  after 
repeated  refusals  to  live  in  a  home  of 
his  own  making.  She  attempts  to  read 
into  the  marriage  contract  a  clause 
which  would  practically  annul  it  and 
defeat  its  purpose  as  a  civil  institu- 
tion, and  this  solely  on  account  of  an 
unnatural  and  perverted  view  of  what 
constitutes  purity  of  the  marital  rela- 
tion. While  the  refusal  to  have  sexual 
intercourse  is  not  of  itself  legal  cruel- 
ty, within  the  meaning  of  our  divorce 
statutes  (Piatt  v.  Piatt  (1909)  88  Pa. 
Super.  Ct.  551,  and  cases  therein  cit- 
ed), we  are,  in  this  case,  asked  to  take 
a  long  st^  in  advance  of  those  deci- 
sions and  hold  that  a  wife,  who,  with- 
out reasonable  cause  shown,  persist- 
ently refuses  to  perform  in  good  faith 
her  conjugal  duties,  is  entitled  by  this 
extraordinary  remedy  to  equitable  re- 
lief to  enforce  the  marriage  contract 
so  far  as  her  maintenance   is   con- 
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coved.  She  saggeata  no  physical 
defect  in  the  husband,  or  any  reason 
other  than  an  unreasonable  antenup- 
tial agreement  Tn  these  statutes  as 
in  that  of  1867,  maintenance  is  tiie  sole 
object  (Com.  ex  rel.  Dilks  v.  Dilks 
(1911)  46  Pa.  Super.  Ot.  889),  and  to 
oktitle  the  wife  to  the  equitable  relief 
provided  by  the  Act  of  1909,  she  must 
show  specially  that  she  is  without 
fault  on  her  own  part  (Yetter  t.  Yett-  - 
er  (1911)  45  Pa.  Super.  Ct.  882).  The 
husband's  case  does  not  depend  alone 
on  his  deprivation  of  his  expectations 
in  regard  to  sexual  intercourse  and  to 
have  children,  but  he  submits  a  series 
<rf  acts  which  continued  through  years, 
and  culminated  in  his  declaration  to 
his  wife,  Irene,  if  you  are  not  human, 
I  am,'  and  left,  'because  it  was  unbear- 
able, my  health  was  breaking  down,' 
and  her  refusal  to  resume  the  marital 
relation  with  him  under  any  condition ; 
these  are  not  denied  by  the  wife,  and 
she  presents  on  the  whole  record  an 
abnormal  condition  of  affairs,  entirely 
of  her  own  making,  and  which  does  not 
entitle  her  to  this  special  remedy.  The 
court  erred  in  finding  as  a  fact  that 
the  defendant  separated  himself  from 
his  wife  without  reasonable  cause,  and 
in  making  the  decree  entered  .in  the 
case." 

In  Butler  ▼.  Butler  (1823)  4  Litt 
(Ky.)  202,  wherein  alimony  was  re- 
fused because  of  sufficient  support  by 
the  husband,  the  court  indicated  that 
a  wife's  right  to  alimony  might  be 
barred  by  her  own  abandonment,  or 
lewd  conduct,  or  other  sufficient  mis- 
conduct in  the  home,  saying:  "The 
abandonment  is  confessed  in  the  an- 
swer, and  the  intention  made  out  in 
proof,  and  the  fortune  of  the  defend- 
ant is  ample,  and  no  abandonment  or 
lewd  conduct  is  shown  on  the  part  of 
the  wife  to'  bar  her  right;  but  still  it 
must  be  confessed  that  iJie  conduct  of 
the  husband  is  not  without  strong  pal- 
liating cireomstances,  and  that  the 
claim  of  the-  complainant  is  not  very 
meritorions.  Her  temper  is  insaffer- 
aUe,  and  her  conduct  to  her  husband 
aad  his  ohildren  has  been  aggravating 
sndi  pffov<ddBg;  and  in  one  ease  she 
appeal*  to  have  rasorkcd  to  weapons 
and  to  have  iajurod  him'  consideraMy; 


And' often  when  such  violence  was  not 
resorted  to,  conduct  calculated  to 
wound  his  sensibility  deeply  appears 
to  have  been  practised  by  her.  Of  her 
improprieties  she  seems  sometimes  to 
have  been  sensible,  and  then  to  have 
made  concessions  and  promises  of 
amendment.  But  these  resolutions 
were  soon  broken,  and  no  reformation 
succeeded,  but  soon  a  repetition  of  the 
same  offenses.  Und^  such  circum- 
stances, we  can  scarcely  see  what  else 
the  husband  could  do  than  to  retire 
from  her  company,  as  it  became  a  tor- 
ment instead  of  conjugal  happiness. 
Without  deciding,  however,  whether 
he  was  or  was  not  completely  justifi- 
able, we  are  certain  that  the  bare  act 
of  his  taking  a  different  house  near 
at  hand  is  not  sufficient  to  induce  the 
chancellor  to  decree  alimony.  Some- 
thing more  is  necessary.  He  must 
have  withdrawn  the  means  of  support 
from  her,  or  have  refused  to  provide 
for  her  before  he  could  be  liable  to 
a  decree.  He  has  done  neither.  It  is 
not  shown,  even  during  the  progress 
of  the  cause,  that  he  refused  her  the 
means  of  support  or  disturbed  her  in 
the  occupancy  of  the  dwelling  in  which 
he  had  left  her.  Before  the  bill  was 
filed,  he  did  set  apart  what,  in  the 
opinion  of  two  or  three  of  his  neigh- 
bors, was  sufficient  for  her  mainte- 
nance for  a  considerable  length  of 
time,  and  before  this  time  expired  she 
filed  her  bill.  It  is  insisted  that  in  this 
provision  there  was  a  deficiency  of 
some  small  necessary  articles,  but  it 
does  not  appear,  that  she  was  without 
or  needed  these  articles.  It  is  also  in 
proof  that  this  provision  was  assigned 
by  these  neighbors  as  adequate,  tak- 
ing into  consideration  what  her  own 
labor  would  produce,  and  hence  it  is 
contended  that  it  was  too  scanty,  and 
ought  to  induce  the  chancellor  to  in- 
terfere. We  do  not  think  so.  If  the 
parties  had  lived  together,  notwith- 
standing the  competent  fortune  of  the 
husbaxtd  for  the  purposes  of  living,  in- 
dustry was  necessary  to  take  care  of, 
if  not  to  increase,  their  means  of  liv- 
ing; and  however  far  a  husband  who 
was  gailty  of  caasdess  abandonment 
or  of  cruel  treatment  might  be  bound 
to  extend  the  provision  for  a  deserted 
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wife,  we  do  not  conceive,  ip:  a  case 
where  she  has  been  the  cause  of  the 
separation,  that  she  ought  to  be  raised 
by  means  of  the  husband,  above,  or  be 
excused  from,  that  kind  of  labor  which . 
suits  her  sex.  We  therefore  conceive 
that  she  was,  in  this  instance,  too 
hasty  to  have  the  benefit  of  the  stat- 
ute; and  that  without  the  statute  she 
has  nqt  shown  a  case  which  ought  to 
induce  the  chancellor  to  interfere." 

Where  it  was  not  shown  that  a  hus- 
band had  failed  in  his  duty  to  support 
his  wife,  and  both  were  at  fault,  and 
it  did  not  appear  that  the  husband  was, 
more  than  Uie  wife,  responsible  for 
the  trouble  between  them,  the  wife 
was  refused  separate  maintenance,  in 
Faller  v.  Faller  (1906)  146  Mich.  84, 
109  N.  W.  47. 

In  Willey  v.  Willey  (1908)  18  Man- 
itoba L.  B.  298,  9  West  L.  R.  166,  a 
suit  for  alimony  in  which  it  appeared 
that  any  misconduct  of  the  husband, 
not  condoned,  was  provoked  or  accom- 
panied by  misconduct  of  the  wife,  and 
that,  while  the  husband  probably  used 
more  force  than  a  humane  man  would 
have  done,  the  wife  was  the  aggressor, 
it  was  held  that  she  had  no  right  to 
complain  of  what  she  brought  upon 
herself,  and  that  she  had  not  made  out 
a  case  of  legal  cruelty  entitling  her  to 
live  apart  from  her  husband. 

In  Yetter  v.  Yetter  (1911)  45  Pa. 
Super.  Ct.  832,  a  suit  to  compel  a  hus- 
band to  support  his  wife,  brought 
under  a  statute  providing  "that  if  any 
man  shall  separate  himself  from  his 
wife  without  reasonable  cause,  and 
being  of  sufficient  ability,  shall  neglect 
or  refuse  to  provide  suitable  mainte- 
nance for  his  said  wife,  such  wife 
shall  be,  and  is  hereby,  empowered  to 
bring  her  action  at  law  or  in  equity 
against  such  husband  for  maintenance, 
in  the  court  of  common  pleas  of  the 
county  where  the  desertion  ocoarred, 
or  where  she  is  domiciled,  and  the  said 
court  shall  have  power  to  entertain 
a  bill  in  equity  in  such  action,  and 
shall  make  and  enforce  such  orders 
and  decrees  as  the  equities  of  the  case 
demand,"  in  which  it  appeared  that 
the  actual  separation  had  been  pre- 
ceded by  a  series  of  acts  on  the  .part 
of  the.  wife  -which  vrero  contintiing 


a^d  cumulative,  she  having  admitted 
that  she  used  pro(fane  language  to  him, 
pulled  his  hair  with  both  hands, 
struck  him  in  the  .face  a  number  of 
times,  threw  table  furniture  at  him, 
called  him  a  damned  fool,  said  she  did 
not  give  a  damn  for  him,  and  frequent- 
ly said  that  she  hated  him  and  would 
not  live  with  him,  was  disagreeable  to 
bis  friends  when  in  his  home,  and  oth- 
er acts  of  similar  gravity,  and  that 
two  days  prior  to  the  husband's  leav- 
ing, while  they  were  at  the  table,  she 
threw  a  number  of  articles  of  table 
s;ilver  at  him.  There  was  but  very 
slight  evidence  of  any  impropriety  on 
the  part  of  the  husband,  except  that 
they  differed  in  regard  to  marital  rela- 
tions, and  that  on  one  occasion  he 
slapped  his  wife  with  an  open  hand 
on  the  face  at  a  time  when  she  knocked 
some  medicine  out  of  his  hand  which 
he  was  attempting  to  give  to  their  sick 
baby,  and  several  times  he  retorted 
angrily  to  her  when  they  disputed 
about  household  affairs.  The  court 
said  that  had  this  been  a  divorce  case 
the  evidence  would  have  justified  the 
court  in  finding  that  the  husband  had 
reasonable  cause  for  separating  him- 
self from  his  wife,  and,  on  the  wife's 
unqualified  refusal  of  the  husband's 
offer  to  take  her  back,  dismissed  the 
bill  for  separate  maintenance. 

In  Fowler  v.  Fowler  (1897)  81  Or. 
65,  49  Pac.  589,  the  suit  was  brought 
under  a  statute  providing  "that  it  shall 
be  lawful  for  any  married  woman  to 
apply  to  the  circuit  court  of  the  coun- 
ty in  which  she  resides  for  an  order 
upon  her  husband  to  provide  for  her 
support,  and  the  support  of  her  minor 
children,  if  any,  by  said  husband,  liv- 
ing with  her,"  and  that  "if  it  shall 
appear  to  the  court,  after  hearing  the 
parties,  that  said  husband  is  able  to 
support  or  contribute  to  the  support  .of 
his  wife  and  said  children,  if  any,  and 
that  he  neglects  or  refuses  to  perform 
his  du^  in  that  respect,"  it  shall  have 
power  to  make  such  decree  as  to  her 
support  as  shall  be  equitable,  in  view 
of  the  circumstances  of  both  parties. 
It  was  held  that,  as  the  husband's  duty 
to  support  his  wife  is  conditional  on 
her  not  breaking  up  the  marital  rela- 
tion .ynibottt  his. fault  oar  consent,  she 
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muit  aUege.  snd  show,  by  competent 
evidence  tiiat  the  estrangement  is 
without  her  fault,  and  that  the  bus- 
band  is  at  fault,  before  she  can  compel 
bim  to  contribute  to  her  support,  the 
court  saying:  "To  entitle  a  wife  lisv- 
ing  separate  and  apart  from  her  hus- 
band to  prevail  in  a  proceeding  under 
this  statute,  she  must  not  only  allege, 
bat  must  show  by  competent  evidence, 
that  the  8^arai;ion  is  without  her 
fault,  and  that  the  husband  has,  with- 
I  out  just  cause,  neglected  or  refused 

to  support  her.    The  statute  was  not 
designed  to   change  the  rule  of  the 
common  law  as  to  the  liability  of  the 
husband  for  the  support  of  his  wife 
living  apart  from  him.    It  was  intend- 
ed to   give    her   a  remedy    directly 
against    him,    instead   of   having-  it 
worked  out  through  some  third  person, 
as  it  had  to  be  at  cemmon  law.    But 
it  is  only  in  eases  where  the  husband 
could  be  compelled  at  common  law  to 
pay  for  necessaries  furnished  his  wife, 
living  separate  and  apart  from  him, 
that  she  is   entitled  to  ftn  order  for 
support  under  this  statute.    In  either 
instance  she  must  have  a  just  cause 
for  the   separation.     The  husband's 
duty  to  support  his  wi^e  is  conditioned 
upon  her  not  breaking  up  the  marital 
relation  without  his  fault  or  consent, 
and  therefore,  if  she  is  living  separate 
and  apart  from  him,  she  must  allege 
and  prove    that  the  estrangement  is 
without  her  fault,  before  she  can  com- 
pel him  to  contribute  to  her  support, 
under  the  provisions  of  the  statute." 
To  justify  an  abandonment  of  a  wife 
by  her  husband  and  a  refusal  to  sup- 
port her,  the  husband  must  show  the 
wife  to   have   been  guilty  of  «  mat- 
rimonial  offense  such  as  will  entitle 
him  to  a  divorce.    Bradbury  v.  Brad- 
bury  (1909)   —  N.  J.  Eq,  — ,  74  Atl. 
150. 

Whichever  spouse  has  first  repudiat- 
ed the  marital  relation  and  oblisationB 
is  rightly  called  on  to  give  a  valid 
reason  for  oo  doing,  so  that  where  the 
husband  has  deserted  the  wife  he  must 
justi^  his  action  by  the  misconduct 
of  the  wife^  to  defeat  her  action.  £er 
a^Muate  niainteiiance.  Ohapman  v. 
Oiapman  C190<5>  74  Neb.  888,*  104;  N. 
W.  880,  in  which  the  court  said :    "The 


foremost  and  principal  of  his  remain- 
ing complaints  is  the  assigsntent  that 
there  is  no  evidence  that  the  plaintiff 
below  is  a  person  of  good  character 
(ind  free  from  fault  in  her' marital  re- 
lations With  the  defendant.  As.  show- 
ing the  validity  of  this,  objection; 
counsel  cites  Stewart,  Marriage  and 
Divorce,  §  179,  and  several  judicial 
decisions  by  courts  of  other  states,  to 
the  effect  that  a  wife  who  is  living 
apart  from  her  husband  must,  in  or- 
der to  sustain  an  action  of  this  Idnd, 
aver  and  prove  that  she  herself  is 
free  from  fault,  and  that  the  separa- 
tion was  not  due  to  her  own  wrong. 
But  we  do  not  think  that  this,  rule  is 
intended  to  imi)ose  an  unequal  burden 
on  the  wife,  or  to  deprive  her  of  the 
benefit  of  the  ordinary  presumptionrf 
of  innocence  that  obtain  in  favor  of 
one  retrularly  indicted  by  a  grand  jury 
for  an  alleged  offense.  There  is 
enough  in  the'  record  -to  show,  and  in- 
deed it  is  not  disputed,  that  the  de- 
fetidant  deserted  his  'wife  within  a 
short  time  aft«r  his  marriage,  and 
about  ten  years  before  the  beginning 
of  this  action.  If  he  had  valid  excuse 
or  justification  for  such  conduct,  it  is 
surely  incumbent  upon  him  to  make 
known  its  nature  and  establish  it  by 
proof.  Upon  the  face  of  the  transac- 
tion he  is  himself  a  wrongdoer,  and  it 
appears  to  us  that  it  would  be  a  glar- 
ing injustice  both  to  exonerate  him 
from  explaining  his  desertion  and  to 
require  the  plaintiff  to  show  aflSrm- 
Ktively  that  she  has  been  guilty  of  no 
act  calculated  to  provoke  it.  We  do 
not  think  that  the  rule  invoked  by 
counsel,  or  any  of  the  authorities  cited 
by  him,  sanctions  sUch  a  practice. 
The  case  would  be  quite  different  if 
the  plaintiff  had  left  the  bed  and 
board  of  the  defendant. ,  In  such  a 
case,  there  would  be  no  impropriety 
in  calling  upon  her  to  prove  her  own 
freedom  from  fault,  as  well  as  a  jus- 
tiflcati<Hi  for  her  own  conduct  by  that 
of  her  .husband.  In  short,  the  gist  of 
the  rule  is  that  whichever  spouse  hss 
first  rOpudiabed  the  marital  obliga- 
tions is  rightly  called  upoa  to  give  a 
valid  reason  for  so  doing.'' 

In  a  suit  for  separate  maintenance, 
tiie  wife  must  establish  not  dnly  the 
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fact  of  separation,  but  that  sueh  fact 
rightly  and  properly  exists  by  reason 
of  the  wrongful  conduct  of  the  hus- 
band, and  without  fault  on  her  part. 
Graves  v.  Graves  (1873)  86  Iowa,  310, 
14  Am.  Rep.  625.  See  also  Edwards  v. 
Edwards  (1913)  166  App.  Div.  904, 139 
N.  Y.  Supp.  1069,  in  which  it  was  said 
that,  where  a  husband's  act  in  leaving 
his  home  is  not  abandonment  because 
it  was  justified  by  cruel  and  inhu- 
man treatment,  the  court  has  no  power 
to  make  provision  in  the  judgment 
constraining  the  husband  to  furnish 
support,  but  that  there  is  the  usual 
remedy  should  he  not  fulfil  his  duty. 
And  see  Kamman  v.  Kamman  (1915) 
167  App.  Div.  428, 152  N.  Y.  Supp.  579, 
in  which  it  appears  that  a  prior  suit 
by  the  wife  for  support  and  mainte> 
nance  was  dismissed  because  the  wife 
had  left  her  husband's  home,  and  both 
parties  were  at  fault. 

In  Mattson  v.  Mattson  (1919)  -— 
Cal.  — ,  183  Pac.  443,  however,  the 
court  cites  21  Cyc  1602,  to  the  broad 
proposition  that  even  "if  the  parties 
are  both  at  fault  and  cannot  live  to- 
gether, alimony  may,  however,  be  de- 
creed." The  decision  on  its  facts, 
however,  is  perhaps  not  inconsistent 
with  the  proposition  at  the  beginning 
of  the  subdivision,  as  the  husband  was 
found  to  have  been  guilty  of  actual 
physical  cruelty,  while  the  charge 
against  the  wife  was  of  mental  or 
constructive  cruelty. 

e.  Greater  fault  of  huaband. 

Slight  misconduct  on  the  part  of  a 
wife  which  cannot  be  said  to  have  con- 
tributed materially  to  the  cause  of 
s^aration  is  not  a  defense  to  her  suit 
for  separate  maintenance. 

California.  —  Brandt  v.  Brandt 
(1918)  —  Cal.  — ,  174  Pac.  65. 

Iowa.— Smith  v.  Smith  (1916)  172 
Iowa,  329, 161  N.  W.  1085. 

Kentady.  —  Hodgen  v.  Hodgen 
(1914)  160  Ky.  267,  169  S.  W.  718; 
Logan  V.  Logan  (1841)  2  B.  Mon.  142. 

Maryland.  —  Jamison  v.  Jamison 
(1847)  4  Md.  Gh.  289. 

MiasoorL — See  Hooper  t.  Hooper 
(1854)  19  Mo.  856. 

Nebraska.  —  See  Keup  v.  Eeup 
(1916)  98  Neb.  321,  162  N.  W.  665. 

New  Jeiaey. — ^Boyce  v.  Boyce  (1878) 


23  N.  J.  Eq.  387;  Irwin  v,  Irwin  (1917) 
88  N.  J.  Eq.  139,  102  Atl.  440. 

Ohio. — Bascom  v.  Basoom  (1834) 
Wright,  632. 

Rhode  Island. — Battey  ▼.  Battey 
(1845)  1  R.  I.  212. 

Sooth  Carolina. — Levin  ▼.  Levin 
(1903)  68  S.  C.  128,  46  S.  E.  945; 
Prather  v.  Prather  (1809)  4  S.  C.  Eq. 
(4  Desauss.)  38. 

Canada.-— Jackson  v.  Jackson  (1860) 
8  Grant,  Ch.  499;  Severn  v.  Severn 
(1852)  S  Grant,  Gh.  431. 

Thus,  in  Smith  v.  Smith  (1915)  172 
Iowa,  329,  151  N.  W.  1086,  an  action 
for  separate  maintenance  wherein  it 
appeared  that  the  wife  was  partly  to 
blame  for  the  separation,  but  a  greater 
blame  was  clearly  on  the  husband,  who 
imputed  infidelity  to  the  wife,  it  was 
held  that  there  should  be  separate 
maintenance  allowed,  the  court  say- 
ing: "If  the  plaintiff  had  been  at  all 
times  free  from  the  faults  of  provoca- 
tion, there  could  be  no  question  of  her 
right  to  relief.  We  infer  that  the  trial 
judge  denied  her  relief  because  he 
deemed  her  partly  to  blame.  The  re- 
sult thus  reached,  however,  is  some- 
thing less  than  justice.  The  greater 
blame  is  clearly  upon  the  defendant. 
The  greatest  obstacle  in  the  way  of 
reconciliation  is  the  attitude  of  the  de- 
fendant, imputing  infidelity  to  his 
wife.  Assuming  her  to  be  innocent, 
as  we  must  upon  this  record,  no  great- 
er cruelty  could  be  perpetrated  upon 
her  than  these  imputations.  It  is  idle 
for  him  to  testify  to  his  willingness  to 
live  with  her  while  professing  convic- 
tions of  this  kind.  "This  is  an  obstacle 
which  is  wholly  within  the  control  of 
the  defendant.  Assuming,  therefore, 
that  both  parties  have  a  measure  of 
blame,  it  is  still  against  good  con- 
science to  permit  the  husband,  the 
stronger  one,  to  keep  the  fruit  of 
the  toil  of  the  years  and  to  abandon 
the  weaker  one  to  starvation.  This  is 
to  award  a  premium  to  the  greater 
wrongdoer.  She  cannot  be  eacp^ted 
to  return  to  her  husband's  arms  while 
he  spurns  her  character  as  to  chastity. 
This  is  the  serious  thing  in  the  cas^ 
so  far  as  the  possible  reconciliation 
is  concerned.  The  plaintiff  has  the 
custody  of  the  minor  child.   The  rights 
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of  tiie  child  demand  proper  protection 
of  the  mother.  We  have  avoided  the 
mention  of  one  circumstance  of  great 
asiiness  which  has  been  much  dis- 
cussed in  the  record.  This  relates  to 
the  charge  of  ttie  attempted  poisoning 
of  the  plaintiff  by  the  defendant  The 
evidMice  is  largely  circumstantial. 
Some  of  the  circumstances  aro  veyry 
significant.  The  explanatory  tes- 
timony of  the  defendant  is  i^ot  wholly 
satisfactory.  And  yet  the  chances  of 
wreng  conclusions  are  very  great 
Much  d^ends  -upon  a  mere  data.  This 
'was  not  preserved,  exc^t  in  the  cas- 
ual memory  of  witnesses,  and  is  in 
•dispute.  The  question  thus  presented 
is  serious  in  the  highest  degree^  In 
-view  of  the  state  of  the  record,  we  aro 
disposed  to  leave  the  question  unde- 
termined. Our  conclusion  is  that 
there  should  be  separate  maintenance 
allowed.  Notwithstanding  that  the 
plaintiff  has  not  been  wholly  free  from 
fault  in  many  of  the  controversies,  this 
is  not  sufficient  to  justify  or  excuse 
the  major  blame  which  rests  upon  the 
defendant^  and  which  makes  the  sep- 
arate maintenance,  for  the  time  being, 
at  least,  a  necessity.  We  think  that 
-some  proper  order  for  a  reasonable 
monthly  allowance  tdiould  be  made  to 
the  plaintiff."  , 

In  Boyce  v.  Boyce  (1878)  23  N.  J. 
Eq.  837,  it  was  held  that  it  is  not  a 
defense  to  a  wife's  action  for  sep- 
arate maintenance  after  desertion  by 
the  husband  that  the  wife  had  an  un- 
:Sovefned  temper,  was  subject  to  fre- 
4iuent  outbursts  of  passion,  and  used 
abusive  and  scurrilous  epithets,  and 
persevered  in  tantalizing  the.husband, 
aince  incompatibility  of  temper  is  not 
a  ground  for  desertion.  The  court,  aft- 
-er  relating  the  acts  of  the  husband  in 
taking  the  wife  to  a  remote  and  un- 
•comfortable  boarding  place  or  tavern 
and  leaving  her  there,  said:  "From 
these  facts  the  conclusion  is  inevit- 
able that  the  defendant  did  separate 
hinself,  and  Intended  to  separate  him- 
self, from  his  wife;  that  when  he  left 
he  intended  not  to  come  back  to  her, 
or  to  that  plaee,  and  that  his  manner 
of  leaving  in  her  absence,  without  ad- 
vising her  of  his  intentionsi  and  con- 
■caaling  from  her  and  the  Ackersons 


the  place  to  which  he  had  gone,  was 
designed  to  produce  the  impression  on 
her  that  he  had  abandoned  her,  and  to 
influence  her  conduct  He  had  before 
expelled  her  from  his  bed;  had, 
against  her  will,  broken  up  housekeep- 
ing; and  had  taken  her,  without  con- 
sulting her  and  without  her  consent, 
to  a  place  disagreeable  of  itself,  such 
as  he  knew  must  be  repulsive  and  in- 
tolerable to  her.  He  then  privily 
deserted  her,  leaving  her  with  no  com- 
panionship, at  an  ordinary  country 
tavern,  with  no  money  to  pay  her 
board,  and  no  assurance  from  anyone 
that  her  board  was  provided  for  until 
her  second  rotum  from  New  York. 
These  facts  constitute  a  separation 
from  his  wife,  and  an  abandonment  of 
her.  He  did  this  without  providing  for 
her  maintenance  and  support:  The  ar- 
rangement he  made  with  Ackerson  was 
not  such  provision  as  satisfies  the 
statute.  The  wife  is  bound  to  follow 
her  husband  when  he  changes  his  res- 
idence, even  without  her  consent,  pro- 
vided the  change  is  made  by  him  in  the 
bona  iide  exercise  of  his  power  as  head 
of  the  family,  of  determining  what  is 
the  best  for  it  Even  this  may  have 
its  limits,  and  it  niay  be  questioned 
whether  a  husband  has  a  right  to  ro- 
quire  his  wife  to  leave  all  her  kindrod 
and  friends,  and  follow  him  to  Grreen- 
land  or  Africa,  or  even  to  Texas,  Utah, 
or  Arizona.  Clearly  he  has  no  right 
to  take  her  to  such  places  as  a  pun- 
ishment for  her  disobedience,  extrav- 
agance, or  ungovernable  temper.  No 
husband  has  the  right  to  take  his  wife 
to  any  such  place,  where  he  does  not 
intend  to  reside  with  her  himself,  and 
compel  her  to  stay  there  at  his  pleas- 
ure, alone,  without  him.  Else  he 
might  take  a  wife  who  had  offended 
him  from  a  comfortable  or  luxurious 
home  among  the  most  cultivated  in- 
habitants of  the  state,  to  a  hut  in  the 
pines  of  West  Jersey,  among  charcoal 
burners,  fishermen,  and  fumacemen, 
and,  by  placing  her  in  a  comfortable 
log  cabin  in  a  pure  healthy  at- 
mosphere^ with  wholesome,  well- 
cooked,  nutritious  food,  while  he 
himself  went  to  Saratoga  or  Niagara, 
Mr  returned  to  his  luxurious  home,  be 
h^d  to  have  copu>lied  with  the  law  by 


Digitized  by 


Google 


30 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


thus  providing  for  her  support.  The 
defendant  had  no  right  to  annex  as  a 
condition  to  the  provision  for  the  sup- 
port of  his  wife  that  she  should  stay 
without  him  or  any  companion,  at  a 
place  like  Ackerson's  tavern.  Besides, 
if  it  had  been  a  proper  place,  the  nlere 
provision  for  board  and  lodging  is  not 
a  sufficient  provision.  She  had  tto 
money  at  her  command  to  employ  a 
physician,  to  send  for  medicine,  or  to 
get  away  from  this  place  to  her  rel- 
atives, if  they  should  be  siek  or  dying, 
or  to  go  anywhere  for  the  necessaries 
of  life,  or  for  any  society  or  enjoy- 
ment. There  is  no  justifiable  'cause 
for  the  abandonment  showll.  I  shall 
not  consider  whether  her  ungovem^d 
temper,  her  frequent  ontbnrste  of 
passion,  the  abusive  and  scurrilous 
epithets  bestowed  on  him,  and  her  per- 
severance in  tantalizing  him  were  not 
occasioned  or  justified  by  his  harsh 
treatment  of  her  in  the  instances  be- 
fore mentioned,  and  others.  But  if 
thpy  were  not  proiyoked  by  him,  they 
are  not  crimes,  but  the  infirmities  and 
defects  which,  in  consideration  of  law, 
a  husband  undertakes  to  put  up  with 
when  he  takes  his  wife  for  better  or 
worse.  In  morals,  it  may  be  different. 
A  man  cannot  desert  his  wife  because 
she  is  extravagant,  or  lazy,  or  swears, 
or  uses  coarse  language,  or  is  sickly, 
fretful,  or  of  violent  temper,  or  be- 
cause she  wreaks  her  temper  or  show- 
ers her  coarse  or  profane  language 
upon  him,  and  thus  makes  his  life  un- 
comfortable. Incompatibility  of  tem- 
per has  not  as  yet,  in  New  Jersey,  been 
made  by  law  a  ground  of  divorce  or 
for  desertion." 

Misconduct  or  faults  of  a  wife,  due 
to  a  highly  organized  and  nervous 
temperament  and  a  natural  tendency 
to  melancholia,  and  the  neglect  of  her 
husband  to  give  her  the  small  atten- 
tions which  she  craved,  were  held  not 
suflicient  to  justify  his  desertion  or 
defeat  the  wife's  action  for  support 
and  maintenance,  in  Hodge  v.  Hodge 
(1914)  160  Ky.  267,  169  S.  W.  713, 
wherein  the  court  said:  "Defendant 
justifies  his  abandonment  of  his  wife 
by  the  production  of  certain  papers 
written  by  her,  and  which  he  filed  with 
his  answer.    We  deem  it  unnecessary 


to  copy  these  papers  in  full.  They 
are  not  addressed  to  anyone,  and  are 
not  susceptible  of  the  construction 
that  plaintiff  was  in  love  with  -anyone 
else.  In  these  letters  she  refers  to  the 
fact  that  she  married  the  one  that  ahe 
loved  best,  but  not  the  ode  that  loved 
her  best.  She  speaks  of  her  husband's 
lack  of  affection  and  of  her  consequent 
unhappiness.  While  it  is  true  that  she 
speaks  of  some  unknown  person  who 
had  loved  her,  and  whose  love  had 
never  changed,  and  of  the  fact  that 
he  had  come  to  her  in  her  dreams  and 
had  made  her  happy,  there  is  no  sug- 
'gestion  of  impurity  or  unfaithfulness 
on  her  part,  but  merely  an  expression 
of  the  consolatiod  afforded  her  by  the 
fact  that  someone  else  loved  her  add 
stayed  by  her  in  her  unhappiness.  In- 
deed, the  letters  are  nothing  more  than 
the  outpourings  of  a  sensitive  heart, 
made  unhappy  by  the  belief  that  h«- 
husband,  whom  she  had  loved  best,  no 
longer  loved  her;  and  a  silent  appeal 
to  someone  else  to  come  and  help  her 
bear  her  troubles.  It  does  not  appear 
that  these  letters  to  an  unknown  per- 
son were  ever  intended  for  human 
eyes.  They  were  not  addressed  to 
anyone,  nor  were  they  ever  given  to 
anyone  to  be  delivered.  Since,  in  our 
opinion,  they  do  not  contain  even  a 
suggestion  of  impurity  or  unfaithful- 
ness, we  conclude  that  they  do  no^ 
offer  any  reasonable  ground  for  de- 
fendant's abandonment  of  his  wife, 
especially  in  view  of  the  fact  that  they 
were  the  offspring  of  a  condition  of 
mind  which  defendant  had  helped  to 
bring  about  by  his  own  indifference, 
which,  considered  in  the  light  of  her 
highly  organized  and  nervous  temper- 
ament, and  her  natural  tendency  to 
melancholia,  of  which  he  was  fully 
aware,  amounted  to  a  species  of  cruel- 
ty on  his  part.  While  we  cannot  say 
that  plaintiff  was  altogether  free  from 
fault,  yet  when  we  consider  that  on 
the  one  side  is  a  woman  of  a  nervous 
and  sensitive  nature,  demanding  love 
and  affection,  while  on  the  other  side 
is  a  man  of  more  than  ordinary  force 
and  strength,  who  begrudged  her  those 
little  attentions  which  would  have 
gratified  the  cravings  of  her  heart,  we 
conclude  that  his  fault  is  the  greater. 
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Oat  of  it  grwr  thoae  eondttions  which 
are  in  a  yreat  measure  responsible  for 
any  8li«rte»miair  whieh  may  be  juetiy 
charged  to  plaintiff.  It  follow*  that 
the  chancellor  did  not  err  in  requirins 
the  defendant  to  make  snitable  provi- 
sion  for  the  maintenance  and  support 
of  his  wife  and  ehild." 

A  wife's  alletred  habits  of  intemper" 
anee  and  improper  language  aiv  not  a 
defense  to  her  action  for  alimony, 
where  the  husband's  acts  of  extreme 
cmelty  and  brutal  violence  in  beating 
and  kicking  her  are  such  as  could  not 
be  justified  by  any  provocative  acts  on 
the  part  of  the  wife.  Severn  v.  Severn 
(1862)  S  Grant,  Ch.  (U.  C.)  431, 
wherein  the  court  said:  '^pon  the 
whole,  I  cannot  say  that  I  entertain 
any  doubt  as  to  the  justice  of  the  pres* 
ent  case.  That  the  plaintiff  was  al- 
together free  from  the  debasing  habit 
imputed  to  her  cannot  certainly  be  af- 
firmed. That  her  language  was  at 
times  gross  and  offensive,  alid  her 
whole  conduct  unbecoming,  fs,  I  fear, 
too  plain  to  adniit  of  doubt,  tt  mast 
be  admitted  that'  sutih  conduct  would 
excuse  considerable  severity  in  the 
hasband;  but  it  affords  no  sufii- 
eient  justificfltion  ihyr-  the  reeklesa 
and  ahmanly  cruelt^^  in  which  he  «6 
frequently  indulged.  The  engagement 
between  husband  and  wifS'  is  tm 
engagement  most  solemn'  in  its  -kind^ 
and  most  extensive  in  its  «on8»- 
qoences.  Those  v^o  enter  iilto  that 
engagement  do  so  for  better  or  for 
worse.  The  well-being  of  society  re^ 
quires  that  it  should  b^  sa  Conscious 
as  we  all  are  of  manifold  infirmities, 
we  must  neitJier  expeict  nor  require 
perfection  in  others;  and,  where  the 
resalt  fails  to  realize  all  our  antici- 
pations, it  is  our  manifest  duty  to  bear 
and  forbear.  The  true  happiness  of 
those  more  immediately  concerned, 
and  the  well-being  of  our  whole  social 
system,  rest  upon  this  foundation  of 
matual  forbearance.  It  were  lamenta- 
ble, indeed,  for  the  parties  themselves, 
for  their  offspring,  foir  the  order  of 
civil  society,  were  every  pique  of  pride 
or  gloom  of  humor  made  the  occasion 
for  rushing  upon  separation,  or  vio- 
lence which  must  lead  to  separation^ 
or  something  worse.    I  will  not  relin- 


qnisb  tiie  hope  that  the  parties  now 
before  the  court  may  be  yet  brought 
to  a  better  understanding  of  their  real 
Interests,  and  that  a  way  may  be  thus 
opened  for  them  out  of  these  scenes  of 
misery  and  discord  back  to  domestic 
happiness  and  peace.  But,  as  matters 
stand  at  present,  the  plaintiff  must  be 
maintained  from  the  defendant's  es- 
tate." 

A  wife's  right  to  alimony  after,  being 
abandoned  by  her  husband  cannot  be 
barred  by  conduct  on  her  part  whieh 
does  n«t  furnish  him  with  legal  ex- 
eose  for  s^aration,  and  is  not  de^ 
feated  by  incompatibility  or  austerity 
of  tdmper,  domestic  discord,  or  re- 
preaebful  words,  however  Violent,  or 
vulgar,  or  undeserved.  Logan  v.  Lo- 
gan (1841)  2  B.  Mon.  (Ky.)  142,  an 
action  for  alimony,  wherein  the  court 
said:  "Although  Mr.  Logan  may  have 
acted  conscientiously,  under  a  firm 
conviction  that  the  course  he  adopted 
was  accordant  with  his  wife's  desire 
and  necessary  for  his  own  health  and 
tranquillity,  and  even  that  there  could 
be  no  hope  of  an  amelioration  of  her 
feelings  and  conduct  towards  him,  yet 
nevertheless,  unless  in  her  excited  mo- 
ments she  had  so  acted  towards  Jiim 
as  to  Jeopardize  bis  personal  security, 
the  Code  of  law  which  rules  in  this 
forum  does  not  justify  his  abandoning 
his  home  and  his  wife  Vith  a  view  to 
a-  permanent  separation.'  Marriage, 
b»ng  more  fundamental  and*  impor- 
tant than  any  of  the  social  relations, 
is  controlled  as  to  its  obligations,  by 
a  peculiar  policy  deemed  essential  to 
the  permanent  welfare  of  the  whole 
social  cdmmunity.  Being  a  contract 
for  life,  indissoluble  by  the  consent 
of  the  parties  merely,  it  should  not  be 
dissolved  by  the  sovereign  will  for  any 
other  causes  than  such  as  are  subver- 
sive of  its  essential  ends  or  inconsist- 
ent witli  the  general  welfare.  And  it 
is  certainly  important  to  the  general 
Mability  and  harmony  of  that  relation 
that  the  parties  should  know  that,  hav- 
ing taken  each  other  with  all  their 
infirmities,  and  vowed  reciprocal  fidel- 
ity and  forbearance  for  life,  it  is  their 
interest,  as  well  as  their  duty,  to  'bear 
and  forbear'  as  far  as  the  resources  of 
love,  philosophy,  and  religion  can  en- 


Digitized  by 


Google 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


able  them.  And  this,  to  an  (Usential 
if  not  to  the  whole  extent,  i»  the  law 
of  the  land,  which  will  not  counte> 
nance  or  permit  separation  from  bed 
or  board  tor  incompatibilitjr  or  auster< 
ity  of  temper,  alienation  of  afFec> 
tion,  domestic  discord,  or  reproachful 
words,  however  vulgar,  or  violent,  or 
undeserved,  but  requires,  by  the 
strongest  of  all  temporal  sanctions, 
that  all  difficulties  resulting  from  such 
avoidable,  causes  shall  be  either  ad> 
justed  in  the  domestic  forum,  or  borne 
with  patience  as  contingent  incidents 
of  the  union  the  parties  had  mutually 
promised  to  cement  by  love  and  adorn 
by  grace  of  life.  Parties  so  unfortu- 
nately united  in  the  most  sacred  and 
endearing  of  all  earthly  relations  must 
submit  to  the  misfortune  as  one  of  tiie 
consequences  of  an  injudicious  choice. 
They  must  strive  to  conciliate  by  kind- 
ness and  forbearance,  'must  subdue  by 
decent  resistance  or  prudent  concilia- 
tion ;  and,  if  this  cannot  be  done,  both 
must  suffer  in  silence.'  This  is  our 
law,  human  and  divine;  'and  if  it  be 
complained  that  by  this  inactivity  of 
the  courts  much  injustice  may  be  suf- 
fered and  much  misery  produced,  the 
answer  is  that  courts  of  justice  do  not 
pretend  to  furnish  cures  for  all  the 
miseries  of  life.  They  cannot  make 
men  virtuous,  and,  as  the  happiness  of 
the  world  depends  on  its  virtue,  thertt 
may  be  much  unhappiness  in  it  which 
human  -laws  cannot  undertake  to  re- 
move.' The  law  prudently  determines 
that  even  the  most  offensive  ebulli- 
tions of  passion  in  words  or  acts  which 
neither  injure  the  person  nor  endan- 
ger personal  security  will  not  author- 
ize a  divorce  a  menaa  et  thoro.  There 
must  be  stevitia  to  justify  such  a  sepa- 
ration. Less  severity  tiian  this  will 
not  authorize  a  court  in  this  state  to 
'put  asunder'  those  whom  'God  hath 
joined  together.'  And  were  it  other- 
wise, domestic  quarrels  might  mis- 
chievously engross  all  the  services  of 
courts  of  justice." 

That  a  wife  orally  abused  her  hus- 
band will  not  defeat  her  suit  for  ali- 
mony on  the  ground  of  ill  usage  and 
being  turned  away  by  her  husband. 
Prather  v.  Prather  (1809)  4  S.  C.  Eq. 
(4  Desauss.)  33. 


'  In  Jamison  v.  Jamison  (1847)"  4  Md. 
Ch.  289,  a  wife's  suit  for  alimony,  it  is 
said  that  although  it  appears  th^  both 
husband  and  wife  have  been  at  fault, 
and  that  each  occasionally  has  yielded 
too  far  to  the  dominion  of  temper  and 
the  spirit  of  dissension,  where  the  sep- 
aration commenced  and  has  continued 
by  the  act  of  the  husband,  who  refuses 
and  neglects  to  make  provision  for  the 
wife's  support,  the  wife  is  entitled  to 
recover  alimony  if  it  were  in  the  power 
of  the  court  to  grant  such  relief  inde- 
pendent of  divorce,  which  is  discussed 
at  length  in  the  opinion,  the  court  com- 
ing to  the  conclusion  that  there  must 
be  some  niethod  by  which  the  husband 
may  be  compelled  to  maintain  his  wife, 
and  when  ;the  restitution  of  conjugal 
rights  cannot  be  decreed,  alimony 
must;  but,  the  defendant  having  died 
before,  a  decree,  the  case  having  been 
referred  to  an  auditor  to  ascertain  the 
value  of  the  husband's  property,  no 
allowance  .was  made. 
.  In  Inyin  v.  Irwin  (1917)  88  N.  J.  Bq. 
1S9, 102  AtL  440,  a  wife's  bill  for  main- 
tenance was  brought  under  a  section 
of  the  Divorce  Act  which  provides 
"that  where  the  husband  abandons 
and  neglects  and  refuses  to  support 
his  wife,  it  shall  be  lawful  for  the 
court  of  chancery  to  decree  and  order 
auch  suitable  support  and  mainte- 
nance as  the  nature  of  the  case  and 
the  circumstances  of  the  parties  ren- 
der suitable  and  proper,  in  the  opin- 
ion of  the  court"  The  court  said  that 
a  man  cannot  rid  himself  of  his  obliga- 
tion to  support  his  wife  merely  be- 
cause they  are  always  quarreling,  but 
where  the  wife's  conduct  does  not 
amount  to  extreme  cruelty,  he  must 
provide  her  with  separate  maintenance 
if  he  desires  to  live  apart  from  her. 

In  Jackson  v.  Jackson  (1860)  8 
Grant,  Ch.  (U.  C)  499,  it  was  held  that 
a  wife  who  left  her  husband  was  en- 
titled to  alimony  where  it  appeared 
there  had  been  personal  violence 
amounting  to  legal  cruelty  on  the  part 
of  the  husband,  with  a  reasonable  ap- 
prehension on  the  part  of  the  wife 
that  on  slight  occasion  similar  vio- 
lence might  be  resorted  to  again,  al- 
though the  court  subscribed  fully  to 
the  doctrine  that  it  is  the  duty  of  a 
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wife  to  conform  to  the  tastes  and  hab- 
its of  her  husband,  and  to  sacrifice 
much  of  her  own  comfort  and  conven- 
ience to  his  whims  and  caprices,  to 
submit  to  his  commands,  and  to  en- 
deavor, if  she  can,  by  prudent  resist- 
ance and  remonstrance  to  induce  a 
change  and  alteration. 

That  an  accusation  of  adultery  made 
by  a  wife  is  not  proven  is  not  neces- 
sarily extreme  cruelty  which  will 
justify  the  husband  in  leaving  her,  but 
is  at  most  an  accusation  which,  if  un- 
founded and  unjustified,  may  amount 
to  such  cruelty.  Brandt  v.  Brandt 
(1918)  —  CaL.— ,  174  Pac.  55. 

In  Levin  v.  Levin  (1903)  68  S.  C 
123,  46  S.  E.  945,  it  appeared  that  there 
were  serious  disagreements  on  the 
wedding  journey,  arising  from  the 
husband's  grossness  of  conduct  and 
jealous  disposition,  and  that  before 
leaving  the  wife,  at  a  later  date,  the 
husband  insisted  on  sexual  intercourse 
at  a  time  when  her  physical  condition 
made  his  doing  so  indecent,  to  the  ex- 
tent that  she  was  compelled  to  leave 
his  room  and  seek  refuge  with  her 
mother.  On  leaving,  he  charged  her 
with  pretending  to  be  sick  and  made 
no  provision  for  her  maintenance. 
When  she  first  became  pregnant  he  in- 
sisted that  he  had  not  known  his  wife 
sexually,  and  strongly  intimated  that 
if  she  was  pregnant  she  had  been  un- 
chaste. It  was  held  that  such  out- 
rages amounted  to  intolerable  cruelty 
and  gross  misconduct,  justifying  her 
separation  from  him,  and  that  any 
fault  on  her  part,  such  as  an  accusa- 
tion made  by  her  that  her  husband  had 
imparted  to  her  a  venereal  disease, 
which  she  believed  at  the  time,  had 
such  excuse  as  to  make  it  insufiScient 
to  deprive  her  of  support  The  court 
said:  "It  should  also  be  said  in  this 
connection  that  the  time  has  passed 
when  assent  can  be  given  to  the  state- 
ment made  in  Hair  v.  Hair  (1858)  31 
a  C  Eq.  (10  Rich.)  178:  *No  words 
of  r^roach  and  insult  amount  to  legal 
eraelty;  no  affront  and  indignity,  no 
torture  of  the  feelings  and  sensibili- 
ties, however  severe  and  grievous  to 
be  borne,  unaccompanied  by  bodily  in- 
jury or  a  well-grounded  apprehension 
of  such,  will  authorize  the  wife  to, 
6  A.L.B.— S. 


leave  the  bed  and  board  of  her  hus- 
band, and  to  claim  thereupon  from  this 
court  a  decree  for  alimony.'  At  the 
same  time,  we  fully  accept  the  lan- 
guage used  in  Evans  v.  Evans  (1790) 
1  Hagg.  Eccl.  Rep.  39,  161  Eng.  Re- 
print, 467,  quoted  with  approval  in 
Rhame  v.  Rhame  (1826)  6  S.  C.  Eq. 
(1  M'Cord)  206,  16  Am.  Dec.  697: 
'What  merely  wounds  the  mental  feel- 
ings is,  in  few  cases,  to  be  admitted, 
where  they  are  not  accompanied  with 
bodily  injury,  either  actual  or  men- 
aced. Mere  austerity  of  temper,  petu- 
lance of  manners,  rudeness  of  lan- 
guage, a  want  of  civil  attention  and  ac- 
commodation, even  occasional  sallies  of 
passion  (if  they  do  not  threaten  bodily 
harm) ,  do  not  amount  to  legal  cruelty,' 
One  of  these  few  cases  arises  when  a 
husband  habitually  uses  to  his  wife 
abusive  language  which  she  cannot  en- 
dure without  a  complete  surrender  of 
self-respect.  Or  strikes  at  the  vital 
point  of  female  character  by  making 
and  maintaining  the  charge  of  unchas- 
tity.  The  husband's  right  of  dominion 
and  the  wife's  duty  to  live  with  him 
and  obey  him  cease  to  exist  when  the 
husband  ceases  to  support  them  by  at 
least  decent  respect  and  consideration. 
The  general  view  of  the  law  above 
stated  will  no  doubt  receive  ready-  as- 
sent; but  the  delicacy  of  the  subject 
makes  the  application  of  principle  to 
the  facts  of  each  ease  the  real  judicial 
task.  While  each  case  that  has  arisen 
in  this  state  differs  widely  as  to  its 
facts  from  every  other,  a  review  of  the 
cases  leads  to  the  conclusion  that  the 
decision  of  this  case  should  depend 
npon  the  following  questions:  (1) 
Has  the  defendant  inflicted  on  the 
plaintiff  such  physical  violence  or  per- 
sonal indignity  as  would  make  her 
residence  with  him  as  a  wife  intoler- 
able? (2)  Has  the  wife  deserted  her 
husband  or  so  contributed  to  the  alien- 
ation that  the  law  will  deny  her  sepa- 
rate support?  (8)  Has  the  wife  so 
condoned  the  alleged  wKongs  that  her 
claim  must  fail?  (4)  Does  the  defend- 
ant's invitation  to  the  plaintiff  to  come 
to  his  home  as  his  wife  discharge  him 
of  any  liability  he  may  have  incurred 
for  her  separate  support?" 
In  Bascom  v.  Bascom  (1884)  Wright 
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(Ohio)  682,  it  was  held  that  a  wife's 
misconduct  would  not  defeat  her  suit 
for  separate  maintenance  where  it  ap- 
peared that  the  parties  could  not  live 
together  in  harmony,  and  that,  while 
the  wife's  temper  in  the  family  was 
intolerable,  she  was  provoked  beyond 
endurance  by  the  husband's  cruelty 
and  physical  violence,  the  court  say- 
ing: "It  appears  evident  these  parties 
cannot  live  together  in  harmony.  Not 
only  the  household,  but  the  neighbor- 
hood, is  annoyed  by  the  strife  and 
bickerings  between  them.  Neither  of 
them  is  without  fault;  indeed,  both 
seem  much  to  blame.  Ilie  defendant's 
leaving  her  in  Vermont,  without  previ- 
ous information  or  conversation  with 
her  or  her  friends,  was  decidedly  rep- 
rehensible. Her  temper  in  the  family 
was  intolerable,  and  only  finds  a  pal- 
liation in  the  circumstances  in  which 
she  was  placed.  Imprisoned  in  her 
own  house,  limited  in  her  range 
through  it  to  the  will  of  hirelings  and 
the  stepchildren,  driven  to  the  out- 
house to  cook  her  food,  tantalized  with 
threats  of  taking  her  child  from  her, 
her  clothes  torn,  and  her  back  lacer- 
ated with  a  cowhide,  it  required  mora 
than  ordinary  philosophy  and  extraor- 
dinary good  temper  to  pursue  a  mild 
and  prudent  conduct  such  as  would 
become  a  lady.  A  man  cannot  justify 
under  hardly  any  possible  circum- 
stances inflicting  bodily  chastisement 
upon  a  woman;  much  less  can  a  hus- 
band be  tolerated  or  justified  in  tak- 
ing a  cowhide  to  his  wife.  She  has 
given  away  to  her  temper,  but  has  she 
not  been  provoked  by  her  cooler  hus- 
band beyond  endurance?  The  circum- 
stances show  that  to  be  the  case.  At 
any  rate  they  are  unfit  to  live  together. 
Out  of  their  joint  means  she  and  the 
child  should  be  supported,  and  we  or- 
der the  child  to  her  custody  and  guard- 
ianship." 

In  Battey  v.  Battey  (1846)  1  R  L 
212,  it  was  held  that  in  order  to  sus- 
tain a  petition  for  separate  mainte- 
nance it  must  be  made  to  appear  to 
4he  satisfaction  of  the  court  that  the 
petitioner  is  in  no  fault,  that  the  cause 
-<rf  the  separation  is  the  unprovoked 
wrong  of  the  respondent,  of  such  a  na- 
•ture^  springing  from  continuously  op- 


erative causes  in  the  ordinary  course 
of  events,  to  operative  and  perma- 
nent separation,  and  like  in  kind  if 
not  equal,  to  the  offenses  that  are 
causes  of  divorce,  the  amount  of 
wrong  or  injury  sufficient  to  justil^r 
the  separation  to  be  determined  by  the 
facts  in  the  particular  case. 

In  Hooper  v.  Hooper  (1864)  19  Ma. 
866,  it  was  held  that  a  petition  stated 
a  case  which  came  within  the  provi- 
sions of  a  statute  providing  that  when 
the  husband,  without  good  cause,  shall 
abandon  his  wife  and  refuse  or  neglect 
to  maintain  or  provide  for  her,  the 
court  shall  decree  suitable  support  and 
maintenance  to  be  paid  by  the  hus- 
band. 

In  Keup  V.  Keup  (1916)  98  Neb.  821, 
162  N.  W.  655,  a  decree  for  separate 
maintenance  was  affirmed,  it  appearing 
that  the  trial  court  did  not  exact  of 
the  husband  the  performance  of  any 
duty  beyond  the  marital  obliErations 
imposed  on  him  by  law,  and  it  not  be* 
ing  shown  that  the  wife  had  forfeited 
her  right  to  the  relief  granted,  each 
having  alleged  extreme  cruelty  on  the 
part  of  the  other. 

b.  Wtfe>a  aduUenf. 
1.  In  general. 

A  wife's  adultery  is  a  defense  to  her 
suit  for  separate  maintenance. 

Alabama.— Bickley  v.  Bickley  (1902) 
186  Ala.  648,  34  So.  946. 

Colorado.— Elliott  v.  Elliott  (1905) 
84  Colo.  298,  88  Pac.  680. 

Connecticut. — State  v.  Schweitzer 
(1888)  67  Conn.  632,  6  L.R.A.  126,  18 
Atl.  787. 

New  Jersey. — ^Bradbury  v.  Bradbury 
(1909)  —  N.  J.  Eq.  — ,  74  Atl.  150; 
see  also  Maas  v.  Maas  (1881)  34  N.  J. 
Eq.  lis. 

New  York.— Roth  v.  Roth  (1912)  77 
liisc.  673,  138  N.  Y.  Supp.  678;  Wise 
V.  Wise  (1913)  169  App.  Div.  675,  144 
N.  Y.  Supp.  649. 

North  Carolina.^ — Compare  Skittle- 
tiiarpe  v.  Skittletharpe  (1902)  180  N. 
G.  72,  40  S.  E.  861. 

Ohio.— See  Mayer  ▼.  Mayer  (1877) 
6  Ohio  Dec.  Reprint,  444,  infra,  IX. 

South  Carolina.  —  Hair  v.  Hair 
(1868)  81  S.  C.  Eq.  (10  Rich.)  163. 
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England.— ^Watkyns  t.  Watkyns 
(1740)  2  Atk.  96,  26  Eng.  R^rint.  460. 

Canada.  —  Campbell  ▼.  Campbell 
(1875)  22  Grant,  Ch.  (U.  C)  822; 
Severn  v.  Severn  (1867)  14  Grant,  Ch. 
(U.  C.)  150;  Leib  v.  Leib  (1907)  6 
Terr.  L.  R.  308,  on  appeal  (1908)  1 
Sask.  L.  R.  363;  Nelligran  v.  Nelligan 
(1894)  26  Ont.  Rep.  8. 

Adultery  of  the  wife  is  a  defense  to 
her  action  for  alimony  alone.  Biekley 
V.  Biekley  (1902)  136  Ala.  648,  34  So. 
946. 

Adaltery  of  the  wife  is  a  good  de- 
f«ise  to  her  suit  for  separate  mainte- 
nance. Bradbury  v.  Bradbury  (1909) 
—  N,  J.  Eq.  — ,  74  Atl.  150. 

In  State  v.  Sdnreitzer  (1889)  67 
Conn.  532,  6  L.R.A.  125,  18  Atl.  787, 
a  prosecution  for  nonsupport,  it  was 
held  that  adultery  of  the  wife,  if 
proved,  was  a  sufficient  defense,  and 
tliat  a  husband  may  refuse  to  support 
an  adulterous  wife. 

Thus  in  Hair  v.  Hair  (1858)  81  S.  C 
Bq.  (10  Rich.)  163,  the  court  said  that 
if  a  wife  elopes  or  commits  adultery, 
or  violates  or  omits  to  discharge  any 
of  the  important  hymeneal  obliga- 
tions which  she  has  assumed,  the  hus- 
band may  abandon  her  without  provid- 
ing for  her  support,  and  such  conduct 
would  be  a  defense  to  her  suit  or  claim 
for  separate  maintenance. 

Adulterous  intercourse  by  a  wife  i« 
a  defense  to  her  alimony  suit.  Camp- 
bell V.  Campbell  (U.  C)  supra,  where- 
in the  court  said :  "On  the  whole  case 
presented,  I  am  of  opinion  that  the  de- 
fendant has  succeeded  in  the  defense 
which  he  has  set  up  as  an  answer  to 
tiie  claim  of  the  plaintiff,  and  that  the 
evidence  establishes  an  adulterous  in- 
tercourse to  have  taken  place  between 
the  plaintiff  and  Crordon.  It  is  almost 
needless  to  add  the  very  great  pain 
the  consideration  of  this  much-to-be- 
lamented  case  has  caused  me.  It  is 
deplorable  to  witness  the  ruin  which 
has  been  brought  upon  a  household 
where  existed,  at  one  time,  all  that 
could  have  been  thought  necessary  to 
render  its  members  reasonably  happy, 
if  only  self-control  had  been  exercised. 
I  deeply  sjonpathize  with  both  the  par- 
ties to  the  unfortunate  proceedings. 
The  failure  of  the  attempt  at  settle- 


ment made  during  the  progress  of  the 
cause  shows  how  useless  it  is  now  to 
look  for  any  display  of  the  spirit  of 
forgiveness.  The  finding  at  which  I 
have  arrived,  looking  at  the  view  tak- 
en of  the  offense  in  question  by  the 
cold  charity  of  the  world,  removes  any 
hope  that  may  ever  have  existed  of  a 
reconciliation  taking  place.  I  desire 
not  in  any  way  to  make  light  of  or  to 
palliate  the  grievous  crime  of  adult- 
ery, but  I  know  not  why  it  should  be 
looked  upon  as  'the  unpardonable  sin,' 
and  why,  when  an  unfortunate  woman 
once  becomes  thus  a.  sinner,  she 
should,  no  matter  how  repentant,  be 
by  her  fellow  sinners  condemned  for- 
ever, and  thenceforth  be  shunned  by 
all  earth's  dainty  clay.  I  know  not 
why  husband  and  wife  should  not, 
when  suing  from  their  common  Fath- 
er for  that  mercy  in  which  alone, 
tempering  justice,  must  be  found  all 
tii^r  hope  in  the  great  Hn-eafter,  be 
led  towards  each  other  to  render  the 
deeds  of  mercy,'  and  thus  seek  that 
double  blessing  which  flows  from  the 
exercise  of  this  Crod-like  attribute.  It 
is  not,  however,  within  my  province 
to  enter  into  the  discussion  of  these 
questions ;  my  duty  ends  with  the  dis- 
missal of  the  bill." 

In  Leib  v.  Leib  (1907)  6  Terr.  L. 
Rep.  (Can.)  308,  a  wife's  action  for 
alimony  on  the  grounds  of  desertion, 
cruelty,  and  adultery  on  the  part  of 
the  husband,  it  was  held  that  the 
adultery  of  the  wife  was  a  defense  or 
bar  to  the  action.  And  in  the  same 
ease,  on  appeal,  it  was  held  that  adult- 
ery of  the  wife  tdter  the  husband's 
desertion  is  a  bar  to  the  wife's  suit 
for  alimony,  especially  where  the  wife 
is  able  to  earn  a  good  living,  and  al* 
though  adultery  of  the  husband  is  also 
shown.    (1906)  1  Sask.  L.  R.  363. 

In  Nelligan  v.  Nelligan  (1894)  26 
Ont.' Rep.  8,  there  was  involved  a  stat- 
ate  providing  as  follows:  "The  high 
court  shall  have  jurisdiction  to  grant 
alimony  to  any  wife  who  would  be 
entitled  to  alimony  by  the  law  of  Eng- 
land, (»'  to  any  wife  who  would  be  en-, 
titled  by  the  law  of  England  to  a| 
divorce  and  to  alimony  as  incident 
i^ereto,  or  to  any  wife  whose  husband 
lives  separate  £rom  her  without  any 
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sufBcietnt  cause,  and  under  circum- 
stances which  would  entitle  her,  by 
the  law  of  England,  to  a  decree  for 
restitution  of  conjugal  rights."  After 
quoting  the  statute,  the  court  said  that 
to  a  suit  for  the  restitution  of  conjugal 
rights  there  was  no  bar  or  legal  op- 
position except  cruelty  or  adultery  on 
the  part  of  the  promoter,  which  would 
seem  to  warrant  the  deduction  that  in 
a  wife's  suit  for  alimony  in  Canada, 
brought  under  this  statute,  her  adul- 
tery is  a  complete  defense. 

In  Severn  v.  Severn  (1867)  14  Grant, 
Ch.  (U.  C)  160,  a  petition  to  deprive 
a  wife  of  alimony  because  of  her  adul- 
tery was  granted. 

In  Roth  v.  Roth  (1912)  77  Misc.  673, 
138  N.  Y.  Supp.  573,  an  action  to  re- 
cover an  instalment  due  under  a  sep- 
aration agreement,  assumed  by  the 
court  to  be  valid,  it  was  held  that 
gross  misconduct  of  the  wife,  includ- 
ing adultery,  was  a  defense  to  the 
action,  the  court  in  the  discussion  stat- 
ing that  in  cases  cited  in  civil  actions 
for  separation,  brought  under  the 
Code,  it  has  been  held  that  the  adul- 
tery of  the  plaintiff  furnishes  a  perfect 
defense  to  the.  action,  and  further 
quoting  from  a  cited  ease  the  rule  that 
it  is  settled  that  the  adultery  of  the 
wife  relieves  the  husband  from  tiie  ob- 
ligation to  support  her. 

In  Watkyns  v.  Watkyns  (1740)  2 
Atk.  96,  26  Eng.  Reprint,  460,  a  bill 
brought  against  the  husband  to  have 
maintenance  out  of  the  wife's  fortune, 
which  appears  to  be  an  exception  to 
the  English  rule  that  a  court  of  chan- 
cery has  not  jurisdiction  to  compel  the 
husband  to  pay  separate  maintenance 
to  the  wife  unless  upon  agreement  be- 
tween them,  or  after  a  divorce,  it  was 
held  that  upon  full  proof  of 'the  adul- 
tery of  the  wife  the  court  will  not  al- 
low her  maintenance. 

In  Haas  v.  Maas  (1881)  84  N.  J.  Eq. 
113,  a  suit  brought  to  compel  a  hus- 
band to  provide  a  proper  support  for 
his  wife  and  child,  the  court  consid- 
ered the  husband's  defense  of  adultery 
by  the  wife,  but  held  that  it  was  not 
sustained  by  the  evidence. 

However,  in  Skittletharpe  v.  Skittle- 
tharpe  (1902)  180  N.  C  72,  40  S.  E. 
8S1,  there  was  involved  a  statute  read- 


ing as  follows:  "If  any  husband  shall 
separate  himself  from  his  wife  and 
fail  to  provide  her  with  the  necessary 
subsistence  according  to  his  means  and 
condition  in  life,  or  if  he  shall  be  a 
drunkard  or  spendthrift,  the  wife  may , 
apply  for  a  special  proceeding  to  the 
judge  of  the  superior  court  for  the 
county  in  which  he  resides,  to  have  a 
reasonable  subsistence  secured  to  her 
and  to  the  children  of  the  marriage 
from  the  estate  of  her  husband,  and  it 
shall  be  lawful  for  such  judge  to  cause 
the  husband  to  secure  so  much  of  his 
estate  as  may  be  proper  according  to 
his  condition  and  circumstonces,  for 
the  benefit  of  his  said  wife  and  chil- 
dren, having  regai^  also  to  the  sep- 
arate estate  of  the  wife."  It  was  held 
that  the  statute  applied  only  to  inde- 
pendent suits  for  alimony,  and  that 
under  the  statute  only  two  material 
questions  of  fact  could  arise:  First, 
as  to  whether  the  marriage  relation 
existed  at  the  time  of  the  institution 
of  the  proceeding;  and,  second,  wheth- 
er the  husband  had  separated  himself 
from  the  wife.  It  was  therefore  held 
that  it  was  harmless  error  for  the 
court  to  inquire  into  the  husband's 
allegation  that  he  left  his  wife  be- 
cause of  her  acts  of  adultery,  since 
the  defendant's  reasons  and  excuses 
for  separating  himself  from  his  wife 
were  irrelevant  and  might  have  been 
stricken  out  on  motion. 

S.  Adultery  of  Itoth  parttea. 
The  general  rule  that  a  wife's  adul- 
tery is  a  defense  to  her  suit  for  separa- 
tion is  supported  in  a  case  wherein  it 
appeared  that  the  husband  was  also 
guilty  of  adultery,  by  a  decision  of  the 
New  York  court  of  appeals,  which 
overruled  the  contrary  view  formerly 
held  by  the  appellate  division  of  the 
New  York  supreme  court.  Hawkins  v. 
Hawkins  (1908)  193  N.  Y.  409,  19 
L.R.A.(N.S.)  468,  127  Am.  St.  Rep. 
979,  86  N.  E.  468,  15  Ann.  Cas.  371,  re- 
versing (1907)  121  App.  Div.  896,  105 
N.  Y.  Supp.  889,  wherein  it  was  held 
that,  under  the  particular  Oide  provi- 
sion, the  adultery  of  the  wife  relieves 
the  husband  of  the  obligation  to  sup- 
port her,  and  such  conduct  is  a  defense 
to  the  wife's  atetutory  separation  ac- 
tion,  although  the  husband   is   also 
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ihown  to  have  been  guilty  of  adultery, 
the  coart  saying:  "Section  1762  pro- 
vides that  a  wife  may  have  judgment 
of  separation  and  for  support  for  eitii- 
er  of  the  following  causes:  '  .  .  . 
(3)  The  abandonment  of  the  plaintiff 
by  the  defendant;  (4)  .  .  .  the  neg- 
lect or  refusal  of  the  defendant  to 
provide  for  her.*  The  respondent  al- 
leged and  has  proved  that  at  a  certain 
date  the  appellant  left  her  and  since 
then  has  refused  either  to  live  with 
her  or  support  her,  and  on  these  facts 
she  would  be  entitled  to  the  judgment 
which  was  awarded  to  her  in  the  court 
below.  But  §  1766  provides  that  in 
such  an  action  as  this  the  defendant 
may  set  up,  in  justification,  the  mis- 
conduct of  the  plaintiff;  and  that  if 
that  defense  is  established  to  the  sat- 
isfaction of  the  court,  the  defendant 
is  entitled  to  judgment.'  Under  this 
section  the  appellant  alleged,  and  has 
established  beyond  controversy,  that 
his  refusal  to  live  with  and  support  the 
respondent  immediately  followed  and 
was  the  result  of  his  discovery  that 
she  had  been  guilty  of  adultery.  On 
these  facts,  added  to  the  others  above 
stated,  appellant  unquestionably  would 
be  entitled  to  judgment  dismissing  the 
action,  for  it  is  settled  that  the  adul- 
tery of  the  wife  relieves  the  husband 
from  the  obligation  to  support  her,  and 
such  misconduct  is  a  defense  to  an  ac- 
tion of  this  character.  .  .  .  But 
still  further  facts  are  established 
which  it  is  claimed  materially  qualify 
the  force  of  those  last  recited.  It  ap- 
pears that  the  appellant  was  guilty  of 
adultery  before  the  respondent,  al- 
though not  known  to  the  latter  at  the 
time  of  her  offense,  and  that  in  an  ac- 
tion brought  by  the  former  for  ab- 
solute divprce  the  latter  made  a  coun- 
terclaim based  upon  the  appellant's 
wrongdoing,  and  the  court,  on  familiar 
principles,  refused  to  grant  relief  to 
either  party.  Under  these  circum- 
stances the  respondent  argues  in 
support  of  her  judgment  that  the  ap- 
pellant's miscondact  somehow  prevents 
him  from  successfully  urging  hen 
under  §  1766,  as  a  defense  to  this  ac- 
tion, and  especially  that,  inasmuch  as 
the  court  refused  to  dissolve  the  mar^ 
riage  obligation  on  account  of  the  said 


mutual  acts  of  adultery,  said  obliga- 
tion continues  in  full  force  notwith- 
standing those  acts,  and  as  an  incident 
thereto  the  appellant  can  be  compelled 
to  support  his  wife.  I  am  unable  to 
agree  with  these  contentions.  In  the 
first  place,  and  disregarding  for  the 
moment  the  judgment  in  the  divorce 
action,  it  is  to  be  kept  in  mind  that 
the  respondent  is  not  basing  her  action 
on  general  principles  of  law,  under 
which  the  court  might  be  urged  some- 
how to  set  off  and  balance  against  each 
other  the  mutual  misdeeds  of  the  par- 
ties and  so  leave  the  respondent  with 
all  her  original  marital  rights  and 
claims  unimpaired.  On  the  other 
hand,  her  right  of  action  is  based  on 
and  limited  by  the  absolute  statutory 
provisions  which  have  been  quoted. 
One  of  these  in  effect  provides  that, 
even  though  she  establishes  the  usual 
elements  of  an  action  for  separation 
and  support,  she  will  not  be  allowed 
such  afiirmative  relief  based  on  the 
marriage  contract  which  she  herself 
has  disregarded.  It  does  not  favor 
an  assertion  of  marital  obligations 
which  is  accompanied  or  preceded  by 
their  violation.  This  being  so,  and  it 
fully  appearing  that  respondent  had 
been  guilty  of  misconduct  which  is 
made  a  bar  under  the  statute  to  her 
recovery,  I  fail  to  see  how  it  justifi^ 
or  excuses  her  misconduct,  or  changes 
the  nature  of  her  act,  or  avoids  the 
consequences  thereof,  or  contributes 
an  element  of  support  to  her  cause  of 
action,  to  prove  that  her  husband  also 
at  some  time  has  been  guilty  of  a  sim- 
ilar violation.  And  especially  is  this 
so  where,  as  here,  there  is  no  claim 
that  the  latter  violation,  even  as  a  mat- 
ter of  moral  influence,  conduced  to  or 
mitigated  the  evil  of  the  former.  It 
is  also  to  be  borne  in  mind  that  this 
is  not  a  case  where  the  husband  has 
been  continuing  and  living  in  profligacy 
while  he  casts  his  wife  off  for  a  single 
offense.  Of  course  if  the  appellant 
were  seeking  afiirmative  relief  his  con- 
duct would  be  important  and  subject 
to  the  strictest  scrutiny,  and  no  other 
rule  should  be  applied  to  him  than  is 
being  urged  against  the  respondent. 
But  he  is  not.  The  respondent  alone 
is  seeking  legal  relief,  and  in  my  opin- 
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ion  the  only  material  question  relates 
to  her  act.  Neither  do  I  perceive  how 
the  force  of  this  reasoning  and  con- 
clusion, if  otherwise  correct,  is  affect* 
ed  or  impaired  by  the  decree  in  the 
divorce  action.  On  the  other  hand,  the 
logic  of  that  judgment  which  refused 
relief  with  respect  to  the  marriage 
obligation,  to  the  husband  who  had 
been  guilty  of  violating  it,  seems  to 
aid  the  appellant  rather  than  other- 
wise. Certainly  if  the  respondent  is 
permitted  to  maintain  this  action  not- 
withstanding her  adultery,  she  will  be 
enabled  to  secure  part  of  the  relief 
which  was  denied  to  her  in  the  former 
action  because  of  such  adultery. 
There  was  nothing  in  that  decree 
which  technically  bars  the  appellant 
from  urging  the  respondent's  adultery 
as  a  defense  in  the  present  action.  It 
refused  to  give  him  affirmative  relief 
on  account  thereof  in  the  former  ac- 
tion, because  of  his  own  similar  fault, 
but  that  is  not  inconsistent  with  his 
right  to  urge  the  same  act  under  the 
express  provisions  of  the  statute,  as  a 
defense  to  the  wife's  request  for  af- 
firmative relief  in  this  action." 

8.  CoUutton  ot  huatand. 

In  White  v.  White  (1917)  87  N.  J. 
Eq.  354,  L.R.A.1917D,  639,  100  Atl.  235, 
a  suit  brought  under  a  statute  provid- 
ing that  "in  case  a  husband,  without 
justifiable  cause,  shall  abandon  his 
wife  or  separate  himself  from  her,  and 
refuse  or  neglect  to  maintain  and  pro- 
vide for  her,  it  shall  be  lawful  for  the 
court  of  chancery  to  decree  and  order 
such  suitable  support  and  mainte- 
nance," it  was  held  that  the  wife's 
adultery,  brought  about  by  the  collu- 
sion of  the  husband,  is  not  that  jus- 
tifiable cause  which,  under  the  statute, 
will  relieve  the  husband  from  his  duty 
of  providing  a  suitable  support  and 
maintenance  for  his  wife,  the  court 
saying:  "The  relation  of  husband  and 
wife,  though  formed  by  contract,  is 
something  more  than  a  contract.  The 
husband  and  wife  cannot  contract  to 
disregard  their  marital  obligations. 
They  cannot  contract  to  dissolve  the 
relationship.  The  relation  is  always 
regulated  by  government.  Wade  v. 
Kalbfleisch  (1874)  58  N.  Y.  282,  17 
Am.  Rep.  260.    It  would  be  both  illog- 


ical and  immoral  to  permit  a  husband 
to  consent  to  or  to  connive  at  his  wife's 
adultery,  and  then  permit  him  to  use 
the  adultery  of  his  wife  as  a  shield  or 
excuse  to  shirk  his  duty  to  society,  by 
relieving  him  from  providing  a  supports 
for  her,  under  the  guise  of  a  'justifi- 
able, cause,'  the  result  of  his  coUusiQn 
or  consult.  Justifiable  means  'war- 
rantable,' 'defensible.'  Thus  we  speak 
of  justifiable  homicide  aS  a  homicide 
without  legal  guilt;  so  here,  a  justifi- 
able cause  which  will  relieve  the  hus- 
band from  his  legal  obligation  to 
maintain  and  provide  for  his  wife  is  a 
cause  which  he  has  not  helped  to 
create,  a  result  that  has  not  been  pro- 
duced, in  part  at  least,  by  his  own 
misconduct,  an  adultery  of  the  wife, 
free  from  legal  guilt  or  connivance 
on  his  part." 

o.  Wife'*  improprieUes  ^ort  of  adultery. 
In  Canada,  it  has  been  held  that 
proof  of  a  wife's  grave  misconduct, 
not  sufficient  to  establish  adultery,  is 
not  a  defense  to  her  suit  for  separate 
support.  Aldrich  v.  Aldrich  (1891) 
21  Ont.  Rep.  449,  in  which  the  court 
said:  "I  now  turn  to  the  justification 
and  defense  of  the  husband.  Circum- 
stantial evidence  has  been  given  by 
one  witness  of  conduct  on  the  part  of 
the  plaintiff  which,  unexplained  and 
uncontradicted,  would  lead  to  the  con- 
clusion that  she  had  been  guilty  of 
adultery.  The  husband  also  swears 
that  the  wife  confessed  her  guilt  be- 
fore they  separated  in  August,  1890. 
This  one  witness,  being  by  confession 
of  loose  character,  would  not  be  sufil- 
cient  in  these  circumstances  to  prove 
adultery,  unless  corroborated.  Ginger 
V.  Ginger  (1865)  L.  R.  1  Prob.  &  Div. 
(Eng.)  37.  But  the  corroboration  by 
the  admission  deposed  to  l^  the  hus- 
band does  not  weigh  with  me.  The 
tone  of  his  correspondence  thereafter 
with  his  wife  down  to  the  18th  Decem- 
ber, 1890,  was  so  genial  and  friendly 
as  to  repel  the  idea  that  he  was  ad- 
dressing an  adulterous  wife.  There 
is,  besides,  essential  contradiction  in 
ottier  parts  of  the  evidence  of  the  hus- 
band and  his  one  witness  which  .s* 
detracts  from  it  that  I  prefer  to  accept 
the  denials  and  explanations  of  the 
wife  and  those  implicated  with  her. 
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But  while  the  distinct  offense  has  not 
been  proved,  I  cannot  pass  over  un- 
noticed the  indiscreet  acts  and  conduct 
of  the  plaintiff  which  are  not  disputed. 
The  wife's  conduct  with  the  man 
named  has  not  been  disposed  of  to  my 
satisfaction.  He  was  much  with  her; 
they  drove  toirether  in  cabs;  he  ad- 
mits being  seated  with  her  alone  and 
holding  her  hand.  Against  the  hus- 
band's wish,  he  accompanied  her  from 
Ottawa,  and  saw  her  on  shipboard ;  he 
went  to  meet  her  on  her  return;  and 
during  the  interval  they  correspond- 
ed clandestinely  through  the  interven- 
tion of  a  young  lady  in  Montreal  who 
signs  herself  'Jim.'  Passages  in  a  let- 
ter written  by  this  person  to  the  plain- 
tiff (which  came  to  the  house  of  the 
mother-in-law  in  England  after  the 
plaintiff  left,  and  was  forwarded  to 
the  husband),  referring  to  'F.,'  are  so 
equivocal  in  meaning  that  I  thought 
an  opportunity  should  be  given  of  call- 
ing the  writer  as  a  witness.  This  has 
not  been  done  by  either  party,  and, 
although  I  might  delay  judgment  in- 
definitely till  this  person  was  produced 
as  a  witness,  I  have  thought  it  best  to 
decide  according  to  the  weight  of 
authorify  upon  similar  demerits.  The 
latest  decision  I  have  found  is  in  1876, 
of  Rippingall  v.  Rippingall,  24  Week. 
Rep.  (Eng.)  967,  in  a  suit  by  the  wife 
for  restitution  of  conjugal  rights.  The 
defense  was  adultery,  but  the  proof 
failed  to  show  more  than  visiting  at 
the  lodgings  of  the  corespondent,  un- 
der circumstances  that  amounted  to 
grave  misconduct.  It  was  held  by 
Hannen,  P.,  that  she  was  entitled  to 
require  her  husband  to  take  her  back, 
as  her  conduct  fell  short  of  a  mat- 
rimonial offense.  To  the  same  effect  in 
Scott  V.  Scott,  4  Swabey  &  T.  (Eng.) 
116,  84  L.  J.  Prob.  N.  S.  28, 12  L.  T.  N. 
S.  211,  in  1865.  In  Haswell  v.  Haswell 
(1859)  1  Swabey  &  T.  (Eng.)  604,  29 
L.  J.  Prob.  N.  S.  21, 1  L.  T.  N.  S.  69,  8 
Week.  Rep.  76,  it  was  doubted  by  the 
court  whether  even  indecent  liberties 
permitted  by  the  wife  would  form  an 
answer  to  such  a  suit  for  restitution. 
So,  in  Burroughs  v.  Burroughs  (1861) 
2  Swabey  ft  T.  (Eng.)  808.  80  L.  J. 
Pnb.  N.  S.  188,  7  Jur.  N.  S.  610,  4 
L.  T.  N.  S.  874,  9  Week.  Rep.  680,  it 


was  held  on  demurrer  that  a  plea  of 
strong  and  reasonable  suspicion  of 
adultery  was  no  answer  to  the  wife's 
claim  in  a  suit.  See  also  Bancroft  v. 
Bancroft  (1865)  4  Swabey  &  T. 
(Eng.)  84, 84  L.  J.  Prob.  N.  S.  70, 12  L. 
T.  N.  S.  236,  13  Week.  Rep.  648.  and 
Williamson  v.  Williamson  (1882)  L.  R. 
7  Prob.  Div.  (Eng.)  76.  In  the  Irish 
court  it  was  held,  in  1878,  that  con- 
jugal rights  can  be  defeated  only  by 
acts  sufficient  to  found  a  decree  for 
divorce.  Manning  v.  Manning,  Ir.  Rep. 
7  Eq.  620.  The  rather  anomalous 
state  of  the  law  on  this  head  is  com- 
mented on  by  Lord  Penzance^  in  Yeat- 
man  v.  Yeatman  (1868)  L.  R.  1  Prob. 
&  Div.  (Eng.)  489,  and  the  whole  ques- 
tion is  much  and  ably  discussed  in  the 
Scotch  court,  with  a  difference  of 
opinion  among  the  judges,  in  Chalmers 
V.  Chalmers  (1868)  6  Sc.  Sess.  Cas.  3d 
series,  547;  the  majority,  however, 
holding  the  general  rule  of  law,  as  of 
morals,  is  that  the  vows  of  marriage 
can  be  dissolved  by  nothing  but  adult- 
ery or  ssevitia,  and  that  nothing  is  a 
good  defense  of  the  act  of  wilful 
desertion  that  would  not  be  a  good 
defense  in  an  action  of  adherence.  No 
distinct  matrimonial  offense  is  proved 
against  the  plaintiff,  and  the  husband 
could  not,  therefore,  be  justified  in  re- 
fusing to  receive  her  if  she  is  disposed 
to  return.  But  he,  having  committed 
adultery,  cannot  insist  upon  her  re- 
turn if  she  is  disposed  to  live  apart" 
But  in  an  Alabama  case,  it  was  held 
that  a  wife's  acts  of  abandonment  and 
improprieties  with  other  men  would 
defeat  her  suit  for  alimony  without 
divorce.  Brindley  v.  Brindley  (1898) 
121  Ala.  481,  25  So.  751,  in  which  the 
court  said:  "From  the  evidence,  the 
complainant  utterly  failed  to  make  out 
the  charges  she  preferred  against  her 
husband  as  grounds  for  alimony.  In- 
stead of  his  abandoning  her,  it  is  made 
plain  that  she  abandoned  him  without 
any  legal  excuse  therefor.  The  allega- 
tion that  he  'accused  her  of  adultery, 
and  made  base  and  vile  charges 
against  her  without  shadow  of  founda- 
tion for  them,'  finds  no  support  in  the 
evidence,  but  is  satisfactorily  dis- 
proved. In  his  <vinion  the  chancellor, 
employing  language  much  more  tem- 
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perate  than  he  would  have  been  jus- 
tified in  employing,  said:  'She  was 
guilty  of  the  abandonment,  and  man- 
ifested no  willingness  to  continue  to 
reside  with  her  husband,  and,  further- 
more, was  guilty  of  improprieties  with 
other  men.'  A  careful  examination  of 
the  e^^idence  leads  us  to  approve  this 
conclusion.  It  satisfies  us.  as  it  did 
the  court  below,  that  the  complainant's 
suit  is  oppressive  and  entirely  wanting 
in  merit.  The  defendant,  so  far  as  the 
evidence  tends  to  show,  while  not  pro- 
fuse in  his  attentions  to  her,  account- 
able for  reasons  that  are  pardonable, 
was  never  harsh  or  cruel  to  his  wife. 
He  was  poor  and  perhaps  unable  to 
supply  more  abundantly  than  he  did, 
and  seems  to  have  manifested  a  sub- 
missive rather  than  a  revengeful  spir- 
it under  most  provoking  circum- 
stances. In  such  a  case,  can  it  be 
manifested  -  on  any  principle  known 
to  a  court  of  equity  that  the  respond- 
ent should  be  made  by  its  decree  to 
contribute  of  his  means  to  such  an  un- 
just and  oppressive  demand  as  is  pre- 
sented in  this  case?  Its  disposition  to 
administer  justice  would  be  seriously 
questioned,  if  not  displayed  to  prevent 
exactions  so  shocking  to  the  sense  of 
justice." 

d.  Wife'a  misconduct  affecting  atnoutU 
of  allowance. 

Misconduct  of  a  wife  not  sufficient 
to  constitute  a  defense  to  her  suit  for 
separate  maintenance  has  been  consid- 
ered as  affecting  the  amount  of  the 
allowance.  Chapman  v.  Chapman 
(1859)  13  Ind.  396;  Symington  v.  Sym- 
ington (1896)  —  N.  J.  Eq.  — ,  86  Atl. 
21. 

Thus  in  the  case  last  cited,  it  was 
said  that  in  fixing  the  amount  to  which 
a  wife  is  entitled  as  an  allowance  for 
separate  maintenance,  a  court  always 
takes  into  consideration  the  conduct 
of  the  wife  as  well  as  that  of  the  hus- 
band. 

So  it  has  been  held  that,  if  a  hus- 
band's desertion  was  mitigated  by  the 
misconduct  of  the  wife,  alimony  might 
be  restricted  to  an  amount  necessarily 
required  for  support  in  connection 
with  the  wife's  earnings,  in  Chapman 
v.  Chapman  (Ind.)  supra,  wherein  the 
court  said :    "It  may  be  here  observed 


that,  in  determining  the  question  of 
alimony  upon  a  divorce,  the  court  may, 
touching  the  amount,  hear  evidence  as 
to  the  cause  of  abandonment  on  the 
part  of  the  husband.  So,  in  this  case, 
the  court  may  ascertain  the  cause  and 
circumstances  of  the  abandonment.  If 
it  occurred  under  circumstances  which 
mitigated  if  they  did  not  justil^  it,  as 
if  from  the  malignity  of  disposition, 
or  the  irritating  vexatious  conduct, 
long  continued,  of  the  wife, -the  hus- 
band to  secure  his  own  peace  was 
compelled  to  abandon  her,  there  would 
not  seem  to  be  a  very  equitable  case 
made  out  for  giving,  at  least  beyond 
what  necessity  required  for  a  support 
in  connection  with  her  own  earnings, 
in  a  case  where  the  entire  property  of 
the  husband  amounts  to  but  $700." 

e.  Rule  in  JlUttola. 

1.  Fault  of  both  parties. 

(a)  Greater  fault  of  wife. 

Under  the  Illinois  statute,  while  a 
wife  is  not  required  to  be  blameless, 
misconduct  on  her  part  which  mate- 
rially contributes  to  the  separation,  so 
that  it  ihay  be  said  that  the  fault  of 
the  wife  is  equal  to  or  greater  than 
that  of  the  husband,  is  a  defense  to 
her  suit  for  separate  maintenance. 
Umlauf  V.  Umlauf  (1882)  103  111.  651; 
Jenkins  v.  Jenkins  (1882)  104  III.  134; 
Hunter  v.  Hunter  (1880)  7  111.  App. 
253;  Anderson  v.  Anderson  1892)  45 
111.  App.  168;  Porter  v.  Porter  (1895) 
58  111.  App.  670;  Harris  v.  Harris 
(1902)  109  111.  App.  148;  Winterberg 
V,  Winterberg  (1918)  177  111.  App. 
493;  Hassett  v.  Hassett  (1914)  189  111. 
App.  342;  Pratt  v.  Pratt  (1916)  197 
111.  App.  530;  Von  Der  Brelie  v.  Von 
Der  Brelie  (1916)  198  111.  App.  187, 
writs  of  error  dismissed  in  (1916)  276 
111.  484,  114  N.  E.  181. 

Thus  the  word  "fault,"  in  an  act 
authorizing  a  wife  to  bring  an  action 
for  separate  maintenance  where  she 
is  living  apart  from  her  husband,  was 
defined  as  a  voluntary  separation  or 
misconduct  of  the  wife  which  mate- 
rially contributes  to  the  disruption  of 
the  marital  relation,  in  Pratt  v.  Pratt 
(1916)  197  111.  App.  530. 

A  wife's  right  to  separate  mainte- 
nance depends  on  whether  she  is  living 


Digitized  by 


Google 


ANNO.— WIFE'S  SUIT  FOR  SUPPORT— DEFENSES. 


41 


apart  from  her  husband  without  her 
fault.  Umlauf  v.  Umlauf  (1882)  103 
m.  651. 

So,  although  mere  incompatibility  of 
temper,  occasional  ebullition  of  pas- 
sion, trivial  differences,  or  slight  mor- 
al obliquities  will  not  justify  a  legal 
separation,  a  wife  can  bar  her  right 
to  a  decree  for  separate  maintenance 
by  failure  to  perform  her  duties  to  her 
husband,  or  by  misconduct  on  her  part 
which  contributes  materially  to  the 
cause  of  separation.  Harris  v.  Harris 
(1902)  109  Ul.  App.  148. 

In  Anderson  v.  Anderson  (1892)  46 
111.  App.  168,  a  suit  for  separate 
maintenance  brought  after  the  wife 
had  left  her  husband's  home  for  a 
third  time,  it  was  held  that  while  the 
law,  {•«  granting  separate  maintenance 
to  a  wife,  does  not  require  perfection 
on  her  part,  nor  that  she  should  be 
■o  entirely  blameless  that  her  conduct 
under  irritating  circumstances  should 
be  wholly  free  from  just  criticism, 
where  the  wife  was  guilty  of  miscon- 
duct, having  an  ungovemed  tongue, 
continuously  scolding  and  quarreling 
with  her  husband,  and  assaulting  him 
with  a  broomstick,  and  throwing  hot 
coffee  in  his  face,  which  materially 
contributed  to  his  misconduct,  relied 
on  as  justifying  the  separation,  such 
as  his  desire  to  run  the  kitchen,  his 
acts  in  selling  their  buggy,  requiring 
her  to  ride  on  a  wagon  without  a  suit- 
able seat,  and  allowing  pigs  and  calves 
to  run  in  the  front  yard  and  destroy 
the  sod  and  flowers  to  her  annoyance, 
and  building  a  fence  without  a  gate  to 
the  woodpile,  she  was  not  without 
fault  within  the  meaning  of  the  stat- 
ute, and  hence  not  entitled  to  a  decree 
for  a  separate  maintenance. 

In  Porter  v.  Pdrter  (1895)  58  111. 
App.  670,  it  appeared  that  the  husband 
had  suffered  more  than  the  wife,  and 
that  his  patience  was  severely  tried  by 
the  course  of  their  family  life,  and 
that  few  persons  could  have  acted 
more  mildly  than  he  did  under  the 
wife's  unjustified  charge  of  incest, 
which  was  the  inmiediate  cause  of  the 
separation.  The  husband  offered  his 
home  to  her,  and  to  receive  and  treat 
her  kindly.  It  was  held  that  the  wife 
was  not,   'Srithout  her  fault,  living 


separate  and  apart  from  her  husband," 
and  was  not  entitled  to  separate 
maintenance. 

A  wife  who  had  trouble  with  her 
husband  for  twelve  years,  and  who 
subjected  him  to  a  vexatious  suit  on  a 
groundless  charge  of  extreme  cruelty, 
and  who  also  subjected  him  to  anoth- 
er vexatious  suit  on  a  groundless 
charge  of  adultery,  and  who,  while  the 
latter  suit  was  still  pending,  and  after 
a  voluntary  absence  from  her  hus- 
band's home  for  years,  suddenly  ar- 
rived there  with  a  party  of  friends, 
and,  without  retracting  her  ground- 
less charges,  acted  in  a  manner  to  ex- 
cite strongly  the  suspicion  that  she 
sought  a  refusal  of  shelter  on  his  part, 
rather  than  a  home  in  his  house,  was 
not  living  apart  from  her  husband 
without  her  fault,  and  was  not  entitled 
to  separate  maintenance.  Jenkins  v. 
Jenkins  (1882)  104  111.  134. 

Evidence  that  a  wife  had  left  her 
husband  six  years  before,  and  that  on 
one  occasion  she  met  him,  crying  and 
cursing  as  he  came  home,  and  that  she 
was  very  nervous  and  irritable,  and 
that  they  had  had  words  about  divorce 
about  twelve  years  before,  but  that 
they  had  again  lived  together,  and  that 
she  had  called  him  a  liar,  together 
with  charges  of  uncleanliness,  abuse, 
and  insults  which  were  not  supported 
by  statements  of  fact,  did  not  estab- 
lish such  cruelty  on  the  part  of  the 
wife  as  would  be  a  defense  to  her  ac- 
tion for  separate  maintenance.  Win- 
terberg  v.  Winterberg  (1913)  177  111. 
App.  493. 

To  authorize  a  decree  for  separate 
maintenance  of  a  wife  other  than  for 
causes  for  which  a  divorce  will  be 
granted,  it  ought  at  least  to  be  proved 
that  there  was  a  reasonable  danger  of 
personal  violence  to  her,  or  a  persis- 
tent unjustifiable  course  of  conduct 
on  the  part  of  the  husband  which 
would  necessarily  render  her  miser- 
able if  she  continued  to  remain  with 
him,  and  that  the  conduct  of  the  hus- 
band was  not  in  any  considerable  de- 
gree induced  by  her  fault.  Hunter  v. 
Hunter  (1880)  7  III.  App.  258. 

In  Hassett  v.  Hassett  (1914)  189 
111.  App.  342,  it  appears  from  the  ab- 
stract of  the  decision  that  a  wife 
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whose  conduct  was  unreasonable,  and 
not  that  of  a  devoted  and  loving  wife, 
was  not  without  fault  within  the  mean- 
ing of  the  statute,  and  was  not  entitled 
to  separate  maintenance,  although  the 
husband's  cross  bill  for  divorce  was 
dismissed  because  the  wife's  act  in 
leaving  her  husband  was  caused  by 
his  mistreatment  of  her,  and  was  pur- 
suant to  his  suggestion,  and  therefore 
did  not  constitute  desertion. 

Where  a  husband  is  compelled  hy 
the  conduct  of  his  wife,  and  pursuant 
to  the  advice  of  a  physician,  to  leave 
the  wife  for  a  period  of  rest,  there  is 
not  a  desertion  which  will  entitle  the 
wife  to  separate  maintenance.  Von 
Der  Brelie  v.  Von  Der  Brelie  (1916) 
198  111.  App.  187,  writ  of  error  dis- 
missed in  (1916)  276  111.  484,  114  N. 
E.  181. 

(1>)  Oreater  fault  of  husband,. 

Under  the  Illinois  statute,  slight 
misconduct  on  the  part  of  a  wife, 
which  cannot  be  said  to  have  contrib- 
uted materially  to  the  cause  of  sep- 
aration, is  not  a  defense  to  her  suit 
for  separate  maintenance.  Wahle  v. 
Wahle  (1874)  71  111.  510;  Johnson  v. 
Johnson  (1888)  125  111.  510,  16  N.  E. 
891;  Bartlow  v.  Bartlow  (1904)  114 
111.  App.  604;  Jones  v.  Jones  (1906) 
124  111.  App.  201;  Finch  v.  Finch 
(1911)  160  111.  App,  639;  Judd  v.  Judd 
(1911)  169  111.  App.  21;  Barginde  v. 
Barginde  (1914)  189  111.  App.  390. 

Thus  in  Wahle  v.  Wahle  (111.)  supra, 
it  was  said  that  the  statute  does  not 
contemplate  that  merely  because  of 
incompatibility  of  disposition  or  oc- 
casional exhibitions  of  passion  or  im- 
prudence in  speech,  which  may  have 
been  provoked  by  herself,  the  wife 
shall  be  justified  in  abandoning  her 
home  with  the  view  to  compel  her  hus- 
band to  maintain  her  elsewhere,  but 
to  authorize  a  decree  for  the  separate 
maintenance  of  the  wife,  other  than 
the  causes  for  which  a  divorce  will  be 
granted,  it  must  appear  that  there  was 
reasonable  danger  of  personal  violence 
to  her,  or  persistent  unjustifiable  con- 
duct of  the  husband,  which  would  ren- 
der her  miserable  if  she  continued  to 
remain  with  him,  and  that  such  con- 
duct was  not  in  any  considerable  de- 
gree induced  by  her  fault. 


In  Johnson  v.  Johnson  (1888)  125 
111.  510,  16  N.  E.  891,  it  was  held  that 
mere  ebullitions  of  temper  or  trivial 
delinquencies  of  conduct  by  a  wife 
cannot  be  made  a  pretext  for  conduct 
by  the  husband  which  will  justify  a 
separation,  and,  where  the  wife  is  com- 
pelled to  leave  her  husband  under  such 
circumstances,  she  is  living  apart 
without  legal  fault  on  her  part. 

So,  in  Judd  v.  Judd  (1911)  169  111. 
App.  21,  it  was  held  that  the  act  of  a 
wife  in  keeping  boarders  in  order  to 
raise  money  to  pay  building  associa- 
tion dues  and  save  her  home  was  not 
misconduct  on  her  part  which  would 
justify  her  husband  in  deserting  her, 
and  would  not  defeat  her  action  for 
separate  maintenance,  brought  under 
the  statute  authorizing  such  actions 
where  the  wife  is  living  separate  and 
apart  from  her  husband  without  her 
fault. 

Where  a  husband  has  left  his  wife 
and  is  living  apart  from  her,  the  wife 
is  entitled  to  separate  maintenance, 
notwithstanding  she  may  not  have 
been  entirely  without  fault  in  the 
domestic  difficulties  which  preceded 
the  separation,  when  the  fault  of  the 
wife  was  not  such  as  to  entitle  the 
husband  to  a  divorce.  Finch  v.  Finch 
(1911)  160  III.  App.  639. 

In  Barginde  v.  Barginde  (1914)  189 
111.  App.  390,  it  would  appear  from  the 
abstract  of  the  opinion  that  it  was 
held  that  a  showing  of  quarrelsome 
conduct  on  the  part  of  the  wife  will 
not  defeat  her  action  for  separate 
maintenance. 

In  Jones  v.  Jones  (1906)  124  111. 
App.  201,  under  the  statute  providing 
for  the  recovery  of  separate  mainte- 
nance by  a  wife  where  she  is  living 
separate  and  apart  from  her  husband 
without  her  fault,  it  was  held  that, 
where  the  husband  left  the  wife,  the 
fact  that  the  wife  was  at  fault  in 
quarrels  anterior  to  the  separation 
would  not  defeat  her  action  for  sep- 
arate maintenance  where  there  is  no 
cause  for  divorce,  the  court  saying: 
"We  have  failed  to  find  any  case  where 
the  abandonment  or  separation  was 
the  act  of  the  husband,  in  which  the 
supreme  court  or  this  court  has  decid- 
ed that  the  wife  was  not  entitled  to  a 
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separate  maintenance  ander  the  stat- 
nto,  because  of  her  fanlt  in  quarrels 
tr  difficulties  anterior  to  sucli  separa- 
ti<m.  We  do  not  think  there  is  any 
Boch  case.  Where  the  wife  claims  that 
by  bad  conduct  on  the  part  of  the  hus- 
band she  has  been  justified  in  leaving 
him,  and  then  sues  for  separate 
maintenance,  the  court  will  look  into 
the  differences  existing  before  the 
separation,  to  see  if  her  leaving  her 
husband  was  necessary.  If  not,  of 
course  she  is  not  without  fault  in  the 
lirinff  apart.  In  considering  the  ques- 
tion whether  she  were  justified  in  leav- 
ing her  husband,  the  court  will  look 
to  see  whether  her  conduct  materially 
contributed  to  produce  the  conditions 
which  she  claims  justified  her  in  leav- 
ing him.  If  it  did,  the  court  has  held 
that  her  leaving  was  not  justified,  and 
therefore  that  her  living  apart  was 
not  'without  her  fault.'  This  is  the 
meaning  and  extent  of  the  cases  cited 
by  the  appellant  (Anderson  v.  Ander- 
son (1892)  46  111.  App.  168,  and  Jen- 
knis  V.  Jenkins  (1882)  104  111.  134)  and 
•f  other  cases  like  them  which  we 
have  investigated.  But  the  statute 
evidently  does  not  mean  that  a  hus- 
band who  deserts  his  wife  or  turns  her 
•ut  of  his  home  against  her  will  is 
excused  from  providing  a  separate 
maintenance  for  her,  because  in  the 
preceding  domestic  difiiculties  she  has 
not  been  Vithout  fault'  It  is  said  by 
the  supreme  court  in  Johnson  v.  John- 
son (1888)  126  111.  614,  16  N.  E.  891, 
that  no  encouragement  can  be  given 
to  the  living  apart  of  husband  and 
wife,  and  that  slight  moral  obliquities, 
even,  will  not  justify  separation;  and 
in  Razor  v.  Razor  (1894)  149  111.  621, 
S6  N.  E.  96S,  supra,  although  the  su- 
preme court  said  the  possession  of 
letters  of  the  character  of  those  found 
among  the  wife's  effects  was  wholly 
tnconsistent  with  the  duties  and  ob- 
ligations of  a  wife,  yet  it  held  that  the 
letters  were  properly  excluded  from 
evidence  in  defense  to  her  bill  for  sep- 
arate maintenance,  and  affirmed  the 
iecree  which  granted  a  separate  main- 
tounce.  The  object  of  the  statute  is 
aUted  in  Ross  ▼.  Ross  (1878)  69  111. 
169,  to  be  to  confer  jurisdiction  on  a 
Mart  of  equity  to  enforce  tiie  com- 


mon-law duty  of  the  husband  to  fur- 
nish support  and  maintenance  for  the 
wife  suitable  to  the  condition  of  the 
parties  in  life,  upon  her  application  in 
all  cases  where  she  is  living  separate 
and  apart  from  him  without  her  fault, 
or,  in  other  words,  under  such  circum- 
stances as  would  enable  her  to  avail 
herself  of  the  common-law  remedy  of 
obtaining  such  support  upon  the  cred- 
it of  her  husband.'  There  can  be  no 
question  in  the  case  at  bar  that  the 
appellee  would  be  able  to  avail  herself 
of  this  common-law  remedy.  Men  who 
make  such  mistakes  in  marriage  as 
appellant  claims  to  have  made  cannot 
easily  escape  the  obligations  they  have 
assumed.  In  certain  cases  they  are 
relieved  by  the  wife's  voluntary  flight 
from  home ;  in  others  they  are  able  to 
prove  charges  which  give  them  a  re- 
lease by  divorce;  if  they  are  not  thus 
discharged  from  their  obligations,  they 
must  face  them,  either  by  bearing  the 
domestic  cross,  or  providing  for  their 
wives  a  suitable  living  apart" 

8.  Witefm  aOvUery. 

It  is  held  in  cases  brought  under  the 
Illinois  statute  that  a  wife's  adultery 
is  a  defense  to  her  suit  for  separate 
maintenance.  Wahle  v.  Wahle  (1874) 
71  111.  610;  Angelo  v.  Angelo  (1876) 
81  111.  251;  Razor  v.  Razor  (1894)  149 
111.  621,  36  N.  E.  963;  Rawson  v.  Raw- 
son  (1888)  37  III.  App.  491;  Leaf  green 
V.  Leafgreen  (1906)  127  111.  App.  184. 
See  also  Hunter  v.  Hunter  (1906)  121 
111.  App.  880. 

If  a  wife  is  compelled  to  leave  her 
husband  on  account  of  her  adultery,  or 
her  wicked  conduct,  she  is  not  entitled 
to  separate  maintenance.  Wahle  v. 
Wahle  (111.)  supra. 

A  husband  may  justify  a  separation 
on  the  ground  of  the  wife's  adultery. 
Razor  v.  Razor  (1894)  149  111.  621,  36 
N.  E.  963. 

Adultery  on  the  part  of  the  wife  op- 
erates as, a  discharge  of  the  husband 
from  all  obligations  to  support  her. 
Rawson  v.  Rawson  (1888)  87  111.  App. 
491. 

In  Angelo  v.  Angelo  (1876)  81  111. 
261,  a  suit  for  divorce  on  the  ground 
of  adultery,  in  which  the  wife  filed  a 
cross  bill  for  separate  maintenance, 
it  appearing  that  the  clear  preponder- 
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ance  of  the  evidence  was  in  favor  of 
the  husband's  original  bill  although 
the  jury  had  found  for  defendant,  a 
decree  allowing  the  wife  to  live  sep- 
arate and  apart  from  her  husband  was 
reversed,  and  the  cause  remanded  for 
further  proceedings. 
I  In  Leafgreen  v.  Leafgreen  (1906) 
127  111.  App.  184,  a  suit  for  separate 
maintenance,  evidence  was  admitted  in 
support  of  the  husband's  cross  bill  for 
divorce  on  the  ground  of  adultery,  but 
the  fact  of  the  wife's  adultery  was  not 
established. 

'  However,  in  Hunter  ▼.  Hunter 
(1906)  121  111.  App.  380,  it  was  held 
Uiat  alleged  adultery  of  the  wife  which 
had  been  condoned  by  the  husband  by 
subsequent  cohabitation  was  not  a  de- 
fense to  her  suit  for  separate  mainte- 
nance. 

f,  Xule  in  Oeorgta. 

In  Georgia,  the  decisions  are  con- 
flicting, apparently  because  of  the  va- 
rious Code  provisions  controlling  a 
wife's  right  to  alimony  without 
divorce,  and,  although  it  is  believed 
that  the  present  rule  in  Georgia  with 
regard  to  a  wife's  misconduct  as  a 
defense  to  her  suit  for  separate  main- 
tenance is  in  accord  with  the  weight 
of  authority,  the  Georgia  decisions 
touching  this  question  will  be  set  out 
in  chronological  order,  without  at- 
tempt to  reconcile  or  distinsruish  them. 

In  Hawes  v.  Hawes  (1880)  66  Ga. 
142,  it  appeared  that  by  direct  provi- 
sion of  the  Code  in  cases  of  a  volun- 
tary separation  of  husband  and  wife, 
or  where  the  wife  is  abandoned  or 
driven  off  by  the  husband  against  her 
trill,  the  husband  may  make  by  volun- 
tary deed,  adequate  provision  for  her, 
consistent  with  his  means  and  her  for- 
mer circumstances,  which  shall  be  a 
bar  to  her  right  to  permanent  alimony, 
and  it  was  held  that  (irrespective  of 
other  facts)  a  husband,  by  orally 
agreeing  to  separate  from  his  wife  and 
to  support  her  apart  from  him,  brought 
himself  within  that  liability  which  ex- 
ists where  there  is  a  voluntary  separa- 
tion. 

In  Glass  v.  Wynn  (1886)  76  Ga.  819, 
it  was  held  that  under  a  Code  section 
authorizing  a  wife's  petition  for  ali- 
mony when  husband  and  wife  ar«  liv- 


ing separately,  or  are  bona  fide  in  a 
state  of  separation,  there  being  no  ac- 
tion for  divorce  pending,  it  is  imm»- 
terial  what  brought  about  the  separa- 
tion, the  court  further  saying  that 
Hawes  v.  Hawes  (Ga.)  supra,  does  not 
conflict  with  this  view  of  the  section, 
and  if  so  the  remark  is  obiter.  The  re- 
mark in  Hawes  v.  Hawes  referred  to 
is  that  if  the  facts  had  been  different 
the  case  would  have  been  governed  by 
another  section  of  the  Code  not  quoted. 

In  Rone  v.  Rorie  (1910)  134  Ga.  69, 
67  S.  £.  410,  a  suit  for  permanent  ali- 
mony without  divorce  brought  by  a 
wife  seven  years  after  a  separation,  in 
which  conflicting  evidence  authorized 
a  finding  that  the  wife  voluntarily  left 
her  husband's  home  without  sufllcient 
cause,  and  continued  to  remain  away 
without  his  consent,  and  the  verdict 
denying  alimony  and  a  motion  for  new 
trial  was  refused,  it  was  held  that  the 
evidence  did  not  require  a  verdict  for 
the  wife,  and  the  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  trial 
would  not  be  disturbed,— citing  Civil 
Code,  §  2404. 

In  Knox  v.  Knox  (1911)  139  Ga.  480, 
77  S.  £.  628,  an  application  for  permar 
nent  alimony  wherein  there  was  con- 
flicting evidence  concerning  the  con- 
duct of  the  parties  toward  each  other 
before  the  separation,  and  as  to  cruel 
treatment  on  the  part  of  each,  the  is- 
sue being  whether  sufiicitot  cause  was 
shown  by  the  wife  for  remaining  away 
from  the  defendant's  home,  it  was  hdd 
that  it  was  inaccurate  to  charge  the 
jury:  "I  charge  you,  if  you  find  from 
the  evidence  that  the  plaintiff  was 
wholly  at  fault  and  the  defendant  was 
entirely  without  fault,  and  she  left 
him  without  any  reason,  he  being  with- 
out fault,  then  she  cannot  recover  any 
alimony,"  and,  "Now  if  you  should  de- 
termine that  question  against  her,  that 
is,  determine  that  she  was  wholly  at 
fault,  and  he  was  without  fault,  and 
she  left  without  any  cause,  of  her  own 
free  will  and  without  any  cause,  then 
you  would  find  in  his  favor  generally." 
One  of  the  judges,  however,  dissented 
from  this  holding  on  the  ground  that, 
where  the  defendant  alleged  and  testi- 
fied that  the  wife  was  wholly  at  fault, 
it  was  not  error  to  give  the  instroc- 
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tions  complained  of.  Hence,  the  ques- 
tion seems  to  have  been  the  propriety 
of  giving  the  instruction,  and  it  would 
seem  that  perhaps  the  court  would 
have  approved  it  as  a  correct  state- 
ment of  law  if  it  had  considered  that 
the  evidence  justified  it. 

In  Sikes  v.  Sikes  (1915)  148  6a.  814, 
85  S.  E.  198,  a  suit  for  permanent  ali- 
mony, it  was  held  error  to  grant  a  non- 
suit where  the  evidence  tended  to  show 
that  husband  and  wife  were  living 
bona  fide  in  a  state  of  separation,  and 
that  the  separation  resulted  from  the 
husband's  cruel  treatment. 

In  Ward  v.  Ward  (1915)  144  Ga.  812, 
87  S.  E.  17,  a  suit  for  permanent  ali- 
mony decided  a  few  months  after  Sikes 
▼.  Sikes  (Ga.)  supra,  wherein  it  ap- 
peared that  the  wife  voluntarily  left 
her  husband's  home,  and  the  issue,  on 
conflicting  evidence,  was  whether  the 
husband's  conduct  justified  the  wife  in 
leaving,  it  was  held  that  it  was  not 
error  against  the  plaintiff  to  charge 
as  follows:  "If  the  wife  leaves  the 
husband  without  sufficient  cause,  vol- 
untarily on  her  part,  and  she  in  that 
way  abandons  him  when  he  is  willing 
to  take  care  of  her  and  support  her, 
provide  a  home  for  her,  I  charge  you 
that  if  the  wife  leaves  the  husband  un- 
der those  circumstances,  then  the  jury 
would  be  authorized  in  that  event  to 
find  no  alimony  for  her,  if  they  think  it 
just  and  proper  to  do  so." 

See  also  George  v.  George  (1908) 
130  Ga.  608,  61  S.  E.  401,  wherein  it  is 
said  in  the  official  headnote  that  the 
trial  court  properly  refused  temporary 
alimony  where  the  evidence  was  con- 
flicting as  to  whether  the  wife  left 
voluntarily  and  without  excuse,  or  be- 
cause of  the  husband's  cruel  treat- 
ment. 

iV.  Preotoua  uneha^tty  of  wife. 

Unchastity  of  the  wife  anterior  to 
the  marriage  is  not  of  itself  a  defense 
to  her  suit  for  separate  maintenance. 
Steele  v.  Steele  (1894)  96  Ky.  882,  29 
8.  W.  17;  Vomer  v.  Vomer  (1886)  64 
Miss.  184,  1  So.  ^;  Fairchild  v.  Fair- 
child  (1887)  43  N.  J.  Bq.  473,  11  Atl. 
426;  A.  T.  A.  (1905)  16  Manitoba  L.  R. 
483.  See  also  Tolman  v.  Tolman 
<1898)  1  App.  D.  C.  299. 
Thns  where  a  husband  before  mar- 


riage had  knowledge  that  there  were 
reports  concerning  his  proposed  wife, 
affecting  her  character  for  chastity, 
and  was  not  only  entirely  free  to  in- 
vestigate the  truthfulness  of  such  re- 
ports, but  was  told  by  her  father  not 
to  marry  her  if  they  turned  out  to  be 
true,  it  appearing  that  the  father 
thought  the  husband  responsible  for 
the  wife's  pregnancy  at  the  time  of  the 
marriage,  which  was  at  first  admitted 
by  the  husband,  the  husband  cannot 
be  heard  to  say,  in  a  suit  for  separate 
maintenance,  that  he  was  induced  by 
fraud  of  his  wife  and  friends  to  marry 
her,  in  support  of  his  counterclaim  for 
absolute  divorce.  Steele  ▼.  Steele 
(Ky.)  supra. 

In  Vemer  v.  Vomer  (1886)  64  Miss. 
184, 1  So.  52,  a  wife's  suit  for  alimony, 
it  was  held  that  the  husband  cannot 
sever  the  marital  ties  and  escape  mari- 
tal responsibilities  because  of  rumors 
affecting  the  wife's  chastity  which 
were  in  circulation  anterior  to  her 
marriage,  and  seemed  to  rest  on  no  just 
suspicion,  where  it  appears  that  she 
has  by  the  only  accessible  evidence, 
that  of  her  family  and  attending  physi- 
cians, proved  them  to  be  unfounded. 

In  Fairchild  v.  Fairchild  (1887)  43 
N.  J.  Eq.  473,  11  Atl.  426,  although  the 
action  was  for  a  judicial  separation 
and  alimony,  the  court  held  that  it  was 
no  defense  to  a  suit  for  alimony  that 
the  complainant  and  defendant  met  at 
the  house  of  complainant's  father^ 
which  was  her  home,  and  that  on  two 
occasions  the  defendant  had  sexual  in- 
tercourse with  her  there,  and  that  a 
short  time  thereafter  they  met  again 
on  board  a  steamboat,  when  she  told 
him  she  was  in  trouble  by  him,  and 
that,  believing  her  statement,  he  mar- 
ried her,  and  that  though  he  married 
her  there  was  no  previous  promise  of 
marriage,  and  no  affection  on  his  part 
toward  the  complainant,  nor  on  her 
part  towards  him,  and  that  her  state- 
ment that  she  was  with  child  by  him 
was  untrue,  since  the  fact  that  the 
wife  has  falsely  declared  herself  to  be 
with  child  by  the  husband,  as  an  in- 
ducement for  him  to  marry  her,  is  no 
ground  for  annulling  the  marriage  or 
resisting  a  claim  for  maintenance,      j 
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riage,  resultiiiff  in  her  pregnancy  bjr 
another  man  at  the  time  of  the  mar- 
riage and  the  birth  of  a  fully  developed 
child  about  four  months  after  the  mar- 
riage, not  being  a  matrimonial  offense, 
was  held  not  a  defense  to  the  wife's 
suit  for  alimony,  in  A.  t.  A.  (Mani- 
toba) supra,  wherein  the  court  said: 
"In  the  present  case  there  is  no  evi- 
dence of  adultery,  and  unchastity  be- 
fore marriage  is  not  a  matrimonial 
offense.  Counsel  for  the  defendant  ar- 
gued that  there  was  cruelty  on  the  part 
of  the  wife  since  marriage,  by  her  con- 
cealment of  her  condition.  Her  be- 
havior after  marriage  did  not  consti- 
tute legal  cruelty  as  recognized  in 
matrimonial  cases.  Withholding  dis- 
closure of  a  disagreeable  or  disgrace- 
ful fact  cannot  be  regarded  as  cruelty. 
.  .  .  The  plaintiff  in  the  case  I  am 
deciding  inflicted  on  her  husband  one 
of  the  greatest  wrongs  a  woman  could 
do  to  a  man.  She  humiliated  him  in 
the  eyes  of  the  world  and  made  their 
marriage  a  subject  for  mockery.  In 
such  painful  circumstances  the  wisest 
thing  a  man  can  do  is  to  make  the  best 
arrangement  he  can  with  the  unhappy 
woman  who  has  done  him  the  wrong, 
but  who'  bears  his  name  and  is  his 
wife.  This,  I  think,  was  what  the  de- 
fendant intended  when  he  sent  his 
wife  away  after  her  September  visit. 
If  he  had  continued  to  pay  her  the  pit- 
tance he  promised  her,  she  states  she 
would  have  brought  no  action.  He 
discontinued  the  payments  for  a  rea- 
son which  does  not  appear  to  me  suffi- 
cient or  justified  by  Ihe  facts.  I  have 
therefore  to  deal  with  the  case  upon 
the  bare  legal  rights  of  the  parties, 
and  apart  from  all  sympathy  for  the 
defendant.  In  Russell  v.  Russell,  L.  R. 
[1895]  P.  (Eng.)  316,  64  L.  J.  Prob. 
N.  S.  105,  73  L.  T.  N.  S.  295,  44  Week. 
Rep.  218,  the  harshness  of  the  law  in 
cases  like  this  was  admitted,  but  the 
judges  felt  that  they  were  bound  to 
apply  the  law  as  they  found  it,  not  to 
make  it.  I  feel  myself  bound  to  allow 
alimony  to  the  plaintiff." 

See  also  Tolman  v.  Tolman  (D.  C> 
supra,  a  auit  for  pennanent  alimony, 
in  which  the  defendant  by  answer  in- 
sisted that  the  marriage  was  a  mere 
matter  of   formality  to   gratify  the 


plaintiff.  It  was  held  that  matter  in 
the  answer  which  tended  to  degrade 
the  character  of  the  plaintiff,  having 
reference  to  the  relations  that  sul>- 
sisted  between  the  defendant  and  the 
plaintiff  prior  to  their  marriage,  was 
properly  stricken  from  the  record, 
since,  being  particeps  criminis,  the  de- 
fendant may  not  set  up  such  matter 
to  shield  himself,  and  cannot,  in  de- 
fense to  the  action,  be  allowed  to  treat 
the  marriage  as  a  merely  formal  or 
meretricious  affair,  such  attempted 
defense  being  but  an  aggravation  of 
the  wrong,  both  to  the  wife  and  to  so- 
ciety. 

F.  Offer  to  resume  marital  relation, 
a.  Bona  flde  offer  a*  Oefense. 

A  bona  fide  offer  by  a  husband  to 
receive  his  wife  in  his  home  and  re- 
sume marital  relations  with  her  and 
to  provide  for  her  according  to  his 
means  and  station  in  life,  is  a  com- 
plete defense  to  the  wife's  independ- 
ent action  for  separate  maintenance 
and  support. 

California. — McMuUin  v.  McMuUin 
(1899)  123  Cal.  653,  56  Pac.  654. 

Illinois. — ^Angelo  v.  Angelo  (1876) 
81  111.  251 ;  Johnson  v.  Johnson  (1888) 
125  111.  610,  16  N.  E.  891;  Thomas  v. 
Thomas  (1894)  152  111.  677,  38  N.  E. 
794,  reversing  (1892)  44  111.  App.  604. 

Kentucky. — Logan  v.  Logan  (1841) 
2  B.  Mon.  142;  Scott  v.  Scott  (1897) 
19  Ky.  L.  Rep.  929,  42  S.  W.  836;  Clubb 
V.  Clubb  (1901)  23  Ky.  L.  Rep.  660, 
63  S.  W.  587. 

Louisiana. — ^Holbrook  v.  Her  Hus- 
band (1866)  18  La.  Ann.  643. 

MississippL  —  Hilton  v.  Hilton 
(1906)  88  Miss.  629,  41  So.  262. 

Missouri.  —  Creasey  v.  Creasey 
(1912)  168  Mo.  App.  109,  161  S.  W. 
215. 

New  Jersey. — ^Dummer  ▼.  Dummer 
(1898)  —  N.  J.  — ,  41  Atl.  149;  Howey 
T.  Howey  (1910)  77  N.  J.  Eq.  691,  78 
Atl.  696. 

Ohio.— Quallich  v.  Quallich  (1906) 
83  Ohio  C.  C.  76,  affirmed  in  (1905) 
72  Ohio  St  671,  76  N.  K  1131. 

PennBylvania.— Com.  ex  rel.  Perry 
V.  Perry  (1897)  7  Pa.  Dist  R.  240; 
•Yetter  v.  Yetter  (1911)  46  Pa.  Super. 
Ct.832. 
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South  Caroliiia. — Anonymous  (1810) 
4  S.  C.  Eq.  (4  Desauss.)  94;  Hair  y. 
Hair  (1858)  31  S.  C.  Eq.  (10  Rich.) 
163;  Wise  ▼.  Wise  (1901)  60  S.  G.  426, 
88  S.  E.  794. 

Canada. — ^Edfireworth  v.  Edgeworth 
(1904)  3  Ont  Week.  Rep.  71 ;  Hummel 
V.  Hummel  (1908)  11  Ont  Week.  Rep. 
113;  Evans  t.  Evans  (1916)  27  Out. 
Week.  Rep.  69;  Howey  v.  Howey  (1879) 
27  Grant,  Ch.  (U.  C.)  57 ;  Roblin  v.  Rob- 
lin  (1881)  28  Grant,  Ch.  (U.  C.)  489; 
Payne  v.  Payne  (1905)  10  Ont.  L.  Rep. 
742,  6  Ont.  Week.  Rep.  428;  Aldrich  v. 
Aldrich  (1891)  21  Ont.  Rep.  447; 
Moon  V.  Moon  (1913)  6  Sask.  L.  R.  41, 
9  D.  L.  R.  679.  See  also  Walsh  v. 
Walsh  (1868)  1  Ch.  Chamb.  Rep.  (U. 
C.)  234. 

Thus  in  South  Carolina,  as  early  as 
1810,  in  Anonymous,  supra,  a  suit  by 
a  wife  to  recover  alimony  or  some  al- 
lowance to  support  her  in  livinsr  apart 
from  her  husband,  it  was  said  that  had 
the  defendant  in  his  answer  unequivo- 
cally made  the  wife  an  offer  to  return 
to  him,  perhaps,  on  the  authority  of 
cases  cited,  the  court  must  have  re- 
fused to  grant  the  wife  anything.  And 
in  a  more  recent  case,  Wise  v.  Wise 
(1901)  60  S.  C.  426,  38  S.  E.  794,  a 
wife's  action  for  alimony,  the  'decree 
of  the  circuit  court,  which  was  con- 
firmed by  the  appellate  court,  stated 
that  an  offer  in  good  faith  by  the  hus- 
band to  receive  back  his  wife  in  his 
home  and  treat  her  properly  will  pre- 
vent a  decree  for  alimony. 

In  Pennsylvania,  there  are  decisions 
under  a  statute  authorizing  a  proceed- 
ing by  a  wife  to  compel  her  husband 
to  make  an  allowance  for  her  support. 

In  Yetter  v.  Yetter  (Pa.)  supra,  it 
was  held  that  where  a  husband  who 
had  separated  from  his  wife  because 
of  her  acts  of  abuse  offered  to  take 
his  wife  back  and  live  with  her  again, 
both  before  and  daring  the  trial,  she 
was  not  entitled  to  separate  mainte- 
nance the  court  saying:  "The  court 
eould  have  pnt  the  defendant  to  the 
test  of  his  good  faith  by  continuing  the 
case  for  a  reasonable  time,  but  this 
was  not  done.  The  defendant  prompt- 
ly attempted  a  reconciliation  with  hi« 
wife.  There  was  noising  inconsistent 
in  his  attitude  toward  her.    He  tried 


to  save  the  home  furniture,  and  sold 
it  only  after  the  wife  had  four  times 
refused  to  return  to  him.  He  was  not 
shown  to  be  of  evil  or  dissolute  habits, 
or  that  he  was  actuated  by  any  other 
than  a  proper  motive  in  resuming  his 
home  relation  with  his  wife  and  baby. 
He  was  engaged  in  honorable  employ- 
ment, at  fair  wages,  and  could  readily 
perform  his  undertaking,  and,  so  far 
as  this  record  shows,  he  was  entitled 
to  have  his  promise  made  under  oath 
taken  at  its  face  value.  How  else 
could  he  make  manifest  his  sincerity 
and  good  faith?  Being  the  plaintiff 
in  such  a  proceeding,  equity  expects 
of  her  that  she  shall  at  least  meet  her 
husband  half  way.  This  she  has  per- 
sistently refused  to  do,  and  is  not  en- 
titled to  the  relief  furnished  by  the 
act  under  which  she  has  proceeded." 
•  And  in  C!om.  ex  rel.  Perry  v.  Perry 
(Pa.)  supra,  it  was  held  that  although 
a  wife  has  sepiarated  herself  from  her 
husband  because  of  unkind  and  brutal 
treatment,  where  the  husband  offers 
her  a  home,  promises  to  treat  her  kind- 
ly, and  to  provide  for  her  the  com- 
forts of  life,  which  she  refuses  to  ac- 
cept, she  is  not  entitled  to  an  order 
for  support  under  the  statute. 

In  Logan  v.  Logan  (Ky.)  supra,  a 
wife's  suit  for  alimony,  the  court  said 
that  if  the  husband  had  made  a  satis- 
factory offer  of  reconciliation,  and  it 
had  been  rejected  without  sufficient 
cause,  the  bill  ought  to  have  been  in- 
stantly dismissed.  And  in  Scott  ▼. 
Scott  (1897)  19  Ky.  L.  Rep.  929,  42  S. 
W.  886,  it  was  held  that  a  wife  could 
not  recover  alimony  if  the  husband 
sought  to  have  her  live  with  him  aftw 
the  abandonment  took  place,  the  court 
saying:  f 'There  is  some  proof  in  the 
record  that  toids  to  establish  the 
fact  that  the  appellee  sought  to  have 
her  live  with  him  after  the  abandon- 
ment took  place.  She  has  never  re- 
turned to  her  home,  or  ahowed  any  de- 
sire to  again  take  the  position  of  wife 
in  the  defendant's  home.  Under  these 
circumstances  ^e  is  not  entitled  to 
alimony." 

In  Glubb  V.  Clubb  (Ky.)  supra,  it 
was  said  that  if  the  husband  should 
prooure  a  residence  suitable  to  his 
situation  in  life,  and  in  a.  locality 
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which  is  reasonably  so  adapted,  and 
in  good  faith  will  take  his  wife  there 
and  treat  her  as  a  husband  ought,  no 
further  allowance  should  be  made 
thereafter,  since,  if  a  husband  is  ready 
and  willing  to  properly  support  and 
take  care  of  his  wife,  he  cannot  be 
compelled  by  a  court  to  pay  any  sum 
of  money  for  her  separate  mainte- 
nance. 

In  Creasey  v.  Creasey  (Mo.)  supra, 
it  was  held  that  an  offer  by  a  husband 
to  resume  his  marital  relations  and 
obligations  would  defeat  the  wife's 
suit  for  maintenance,  the  court  say- 
ing: "There  does  not  seem  to  be  any 
question  that  a  sincere  offer  on  the 
husband's  part  to  take  back  and  main- 
tain the  wife,  and  treat  her  with  con" 
jugal  kindness  and  affection,  will  gen- 
erally defeat  her  right  to  a  separate 
allowance.  .  .  .  The  wife  gets  no 
vested  right  to  separate  maintenance 
because  her  husband  has  abandoned 
and  refused  to  provide  for  her.  Such 
right  ceases  if  he  does  not  persist  in 
such  wrongful  conduct,  and  sincerely 
offers  to  resume  his  marital  relations 
and  obligations.  Schraeder  v.  Schrae- 
der  (1888)  26  111.  App.  624.  Nor  is 
the  husband's  offer  to  deal  rightly  by 
his  wife  any  the  less  effective  to  de- 
feat his  wife's  right  to  separate  main- 
tenance because  made  after  being 
sued  for  separate  maintenance,  or  even 
after  a  judgment  in  such  suit,  though 
of  course  the  lateness  of  his  repent- 
ance might  be  considered  in  adjudg- 
ing the  question  of  his  sincerity.  Ibi3. 
In  fact,  the  judgment  should  be  so 
framed  as  to  anticipate  that  contin- 
gency, and  allow  only  for  a  separate 
support  to  the  wife  until  he  will  take 
her  back  and  treat  her  with  conjugal 
kindness  and  affection;  and  such  are 
the  usual  terms  of  such  judgments.  1 
Bishop,  Marr.  Div.  &  Sep.  §  1417.  If 
he  should  sincerely  become  willing 
and  offer  to  do  that,  the  necessity  for 
separate  maintenance  would  cease. 
Skittletharpe  v.  Skittletharpe  (ld02) 
130  N.  C  72,  40  S.  E.  851.  If  the  judg- 
ment was  otherwise  drawn,  it  would 
still  be  the  duty  of  the  court  to  refuse 
to  enforce  it,  if  it  appeared  that  th« 
parties  had  come  together  again,  or 
that  the^  husband  was  Willing  to  as- 


sume his  marital  relations  and  obliga- 
tions, and  was  prevented  only  by  his 
wife's  refusal  from  doing  so.  Reid  v. 
Robinson  (1864)  9  Lower  Can.  Jur. 
103.  Our  statute  is  in  harmony  with 
the  foregoing  ideas,  for  it  provides 
that  the  support  and  maintenance 
shall  be  'for  such  time  as  the  nature 
xtt  the  case  and  the  circumstances  of 
the  parties  shall  require,'  and  that  the 
court  shall  'from  time  to  time  make 
such  further  orders  touching  the  same 
as  shall  be  just'  Rev.  Stat.  1909,  § 
8295.  Applying  these  principles  to 
the  facts  of  the  case  at  bar,  it  is  evi- 
dent that  the  trial  court  did  not  err 
in  denying  plaintiff  a  judgment  for 
separate  maintenance;  it  being  satis- 
fied by  substantial  evidence  that  de- 
fendant was  willing  and  had  repeatedly 
offered  to  resume  his  marital  relations 
and  obligations,  and  was  prevented 
from  doing  so  only  by  the  refusal  of 
his  wife." 

In  order  to  defeat  a  wife's  action 
for  separate  maintenance,  an  offer  on 
the  part  of  the  husband  to  take  back 
his  wife  must  be  in  good  faith  and  un- 
der circumstances  giving  reasonable 
assurance  of  amendment  on  his  part 
Johnson  v.  Johnson  (1888)  126  UL 
610,  16  N.  E.  891. 

In  Angelo  v.  Angelo  (1876)  81  111. 
251,  a  husband's  suit  for  divorce 
wherein  the  defendant  filed  a  cross 
bill  for  separate  maintenance,  it  was 
held  that  the  defendant  was  not  «n- 
titled  to  the  relief  sought  where  it 
appeared  that  shortly  after  the  sepa- 
ration the  husband  had  made  two  suc- 
cessive applications  to  her  to  return, 
but  she  peremptorily  rejfused  to  do  so. 

In  Thomas  v.  Thomas  (1894)  152  111. 
577,  88  N.  E.  794,  reversing  (1892)  44 
111.  App.  604,  a  wife's  suit  for  sepa- 
rate maintenance,  it  was  held  that  the 
willingness  of  the  defendant  to  take 
the  plaintiff  back  and  provide  for  her 
according  to  his  means  would  defeat 
the  action,  although  he  refused  to  pro- 
vide the  wife  with  a  conveyance  from 
her  residence  to  his  home,  but  insisted 
that  she  should  return  without  his  aa- 
nistance,  the  distance  being  2  miles, 
since  the  statute  requires  that  the 
wife  be  living  apart  from  her  husband 
'without  her  fault 
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Where  a  husband  has  tendered  to 
his  wife  a  suitable  home,  and  no  rea- 
son appears  why  she  should  refuse 
this  offer,  she  is  not  entitled  to  an  al- 
lowance for  alimony  without  divorce 
nnder  the  statute,  and  her  petition 
therefor  will  be  dismissed.  Quallich 
T.  Quallich  (1905)  88  Ohio  C.  C.  76, 
affirmed  in  (1905)  72  Ohio  St  671.  76 
N.  E.  1181. 

'  Where  a  husband  made  repeated  at- 
tempts at  reconciliation  with  his  wife 
who  had  separated  from  him  without 
jast  cause,  and  the  wife  refused  to  re- 
tarn  except  on  condition  that  a  little 
orphan  girl  whom  they  had  adopted 
be  sent  away,  which  the  husband  re- 
fused to  do,  and  it  did  not  appear  from 
the  evidence  that  the  husband's  offer 
to  take  his  wife  back  was  insincere, 
the  wife  was  not  entitled  to  alimony  in 
her  suit  seeking  alimony  without  di- 
vorce. Hilton  V.  Hilton  (1906)  88 
Miss.  629.  41  So.  262. 

In  Holbrook  v.  Her  Husband  (1866)  18 
La.  Ann.  648,  a  suit  by  a  wife  against 
her  husband,  wherein  the  plaintiff 
prayed  that  the  defendant  be  ordered 
to  receive  her  in  a  proper  home  and 
furnish  her  with  the  conveniences  of 
life,  or  in  default  thereof  to  provide 
her  with  separate  maintenance  and 
support,  the  court  held  that  if  before 
the  trial  of  the  suit  the  defendant 
complies  with  the  demand  made  upon 
him  as  a  husband,  he  should  be  al- 
lowed to  show  that  fact  and  put  an  end 
to  the  litigation,  saying:  "Should  the 
plaintiff  have  been  allowed  to  intro- 
duce evidence  in  support  of  the  alle- 
gations of  her  petition,  before  the  de- 
fendant could  be  permitted  to  prove 
the  fact  set  up  in  the  exception  as  a 
bar  to  the  action?  The  exception, 
fairly  construed,  means  this:  Admit- 
ting the  allegations  of  the  petition, 
the  plaintiff,  by  consenting  to  live 
with  the  defendant  as  his  wife,  has  ex- 
tinguished her  cause  of  action,  and  in 
our  opinion  the  defendant  can  insist 
opon  the  trial  and  decision  of  his  ex- 
ception before  a  trial  on  the  merits, 
as.  If  sustained  by  evidence,  it  would 
dismiss  the  suit,  there  being  nothing 
left  for  the  court  to  adjudge  between 
the  parties.  The. object  of  plaintiff's 
suit  is  to  compel  the  defendant  to  re- 
e  A.L.R.— 4. 


ceive  and  support  her  as  his  wife, 
and,  in  default  of  his  doing  so,  to  con- 
demn him  to  support  her  elsewhere.  If 
before  the  trial  of  the  suit  the  de- 
fendant complies  with  the  demand 
made  upon  him  as  a  husband,  he  has 
a  right  to  show  the  fact  and  put  an 
end  to  such  litigation,  if  the  wife  could 
be  considered  as  wishing  a  trial  on 
the  merits  under  such  circumstances. 
There  is  no  exception  to  plaintiff's 
right  to  institute  such  an  action  as 
this.  The  evidence  satisfied  the  dis- 
trict judge  that  the  defendant  had 
complied  with  plaintiff's  demand,  and 
that  the  parties  were  living  together 
as  husband  and  wife,  and  we  see  no 
reason  to  disturb  his  judgment." 

In  McMullin  v.  McMullin  (1899) 
123  Cal.  653,  56  Pac.  654,  a  wife's  ac- 
tion under  the  Code  for  maintenance 
without  divorce,  it  was  held  that  an 
offer  made  in  good  faith  by  the  de- 
fendant over  fifteen  months  after  the 
commencement  of  the  action,  to  pro- 
vide a  home  for  the  plaintiff  at  any 
reasonable  place  of  her  own  choosing, 
and  to  return  and  live  with  her  as  hus- 
band and  wi(e,  coupled  with  a  request 
that  the  plaintiff  return  and  fulfil  the 
marriage  contract,  was  a  defense  to 
the  action. 

An  offer  by  a  husband  to  receive  his 
wife  in  his  home  will  defeat  her  action 
for  separate  maintenance,  although 
the  husband  insists  that  his  two  chil- 
dren by  a  former  marriage  and  an 
aged  and  infirm  sister  shall  continue 
to  be  a  part  of  his  household,  and  the 
wife  cannot  annex  as  a  condition  to 
her  proposed  return  the  husband's 
guaranty  and  assurance  that  she  shall 
not  be  interfered  with  in  the  perform- 
ance of  her  marital  duties  by  the  sis- 
ter or  daughters,  where  it  appears 
that  the  previous  interferences  and 
annoyances  complained  of  did  not 
amount  to  justifiable  cause  for  leav- 
ing the  husband;  but  the  only  legal 
course  left  open  to  the  wife  is  to  ac- 
cept without  condition  the  husband's 
offer  of  his  home,  and,  if  permitted  to 
do  so,  to  re-enter  there  on  the  per- 
formance, of  her  marital  duties,  and 
then  if  the  husband  declines  to  receive 
her,  or  if  on  her  return  he  acts  in 
such  disregard  of  her  rights  as  to  en- 
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title  her  to  a  judicial  separation,  there 
will  be  no  bar  to  her  success  in  such 
suit.  Dummer  v.  Dummer  (1898)  — 
N.  J.  — ,  41  Atl.  149.  See  to  the  same 
effect  Howey  v.  Howey  (1910)  77  N. 
J.  Eq.  591,  78  Atl.  696,  and  see  V.  b. 

However,  the  rule  was  not  strictly 
enforced  because  of  the  circumstances 
in  Marschalk  v.  Marschalk  (1916)  46 
App.  D.  C.  455,  a  suit  by  a  wife  against 
her  husband,  seeking  an  order  for 
maintenance  wherein  it  appeared  that 
at  the  time  of  their  marriage  the  plain- 
tiff and  the  defendant  had  purchased 
a  house,  for  which  plaintiff  had  made 
a  cash  payment  out  of  her  own  funds, 
and  with  the  defendant  had  entered 
into  an  agreement  for  a  stipulated 
monthly  payment  until  the  house 
should  be  paid  for,  and  it  was  shown 
that  the  plaintiff  had  remained  in  the 
house  since  defendant's  departure.  It 
was  held  that  under  these  circum- 
stances defendant's  offer  to  provide  a 
home  for  the  plaintiff  on  another 
street  would  not  defeat  the  action, 
since  the  wife  is  not  compelled  to  give 
up  the  suitable  home  that  had  been 
selected  by  the  parties,  with  the  prob- 
able risk  of  forfeiture  «f  the  title. 
The  court,  while  upholding  the  deci- 
sion in  Bemsdorff  v.  Bernsdorff  (1906) 
26  App.  D.  C.  520,  distinguished  that 
case,  saying:  "As  held  in  that  case, 
if  the  husband  in  good  faith  procures 
a  suitable  home  and  invites  the  wife 
to  reside  there  with  him,  she  will  not 
be  allowed  a  decree  for  separate  main- 
tenance elsewhere.  In  that  case  the 
parties  had  no  acquired  home  and 
were  living  with  the  mother  of  the 
plaintiff.  The  living  with  the  mother- 
in-law  became  disagreeable  to  the  hus- 
band, and  his  offer  to  procure  a  per- 
manent home  elsewhere  without  the 
mother-in-law  was  refused  by  the 
wife.  They  had  no  family  home,  and 
this  conclusion  had  reference  to  the 
future  condition  of  the  parties." 

In  Canada,  the  rule  stated  seems  to 
have  been  followed  with  one  apparent 
exception.  Thus  in  Evans  v.  Evans 
(1916)  27  Out.  Week.  Rep.  69,  it  is 
held  that  an  undertaking  by  a  hus- 
band to  receive  his  wife  if  she  will 
return  to  him,  and  treat  her  in  every 
way  as  a  husband  should,  is  a  com- 


plete answer  to  her  action  for  alimony. 

And  in  Moon  v.  Moon  (1913)  6  Sask. 
L.  R.  41,  23  West.  L.  Rep.  153,  9  D. 
L.  R.  679,  an  action  for  alimony, 
where  it  appeared  that  the  defendant 
through  his  solicitors  informed  the 
plaintiff  that  he  was  ready  and  willing 
to  take  her  back,  and  that  he  himself 
made  a  statement  to  the  same  effect, 
although  in  making  this  offer  the  de- 
fendant did  not  in  any  way  retract  or 
apologize  for  a  prior  charge  of  adul- 
tery or  his  conduct  in  connection 
therewith,  judgment  was  for  the  de- 
fendant, such  charge  being  the  only 
matter  influencing  the  plaintiff  in 
staying  away,  and  it  not  constituting 
cruelty  such  as  is  contemplated  in  an 
action  of  this  character,  the  court  at 
the  same  time  saying  that  it  was  not 
disposed  to  deal  leniently  with  the  de- 
fendant under  the  circumstances,  but 
must  administer  the  law  as  it  was 
found.  In  Howey  v.  Howey  (1879) 
27  Grant,  Ch.  (U.  C)  57,  a  suit  for 
alimony,  it  was  held  that  after  a  hus- 
band had  excluded  his  wife  from  his 
house,  and  conunitted  other  acts  jus- 
tifying her  in  living  apart,  in  order  to 
set  himself  right  with  her  he  must 
offer  to  receive  her  back.  In  Edge- 
worth  v.  Edgeworth  (1904)  ,  3  Ont. 
Week.  Rep.  71,  the  court  dismissed  a 
claim  for  alimony  where  it  appeared 
that  the  defendant  had  a  comfortable 
home  for  the  plaintiff,  was  anxious 
that  she  should  return  and  live  with 
him,  had  sent  away  his  daughter  who 
caused  trouble  between  the  parties, 
and  the  court  was  not  convinced  that 
the  plaintiff  was  afraid  to  live  with 
her  husband.  In  Roblin  v.  Roblin 
(1881)  28  Grant,  Ch.  (U.  C.)  439,  a 
suit  for  alimony  in  which  the  defense 
was  that  the  parties  were  not  married 
because,  as  the  result  of  a  conspiracy, 
defendant  was  induced  to  go  through 
a  marriage  ceremony  with  the  plaintiff 
while  so  intoxicated  that  he  did  not 
know  what  he  was  doing,  but  said  that 
if  the  plaintiff  was  found  to  be  his 
wife  he  would  receive  her  as  such,  the. 
parties  were  declared  man  and  wife, 
and  the  bill  dismissed  upon  the  de- 
fendant's undertaking  to  receive  and 
maintain  the  plaintiff. 

Where  a  husband  offered  in  good 
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faith  to  let  his  wife  come  back  "if  ahe 
will  behave  herself,"  which  she  refused 
to  do,  and  it  appeared  that  she  would 
not  be  in  danger  of  life  or  limb  if  she 
should  go  back,  being  a  powerful  and 
robust  woman,  her  action  for  alimony 
was  dismissed.  Hummel  v.  Hummel 
(1908)  11  Ont.  Week.  Rep.  113.  See 
also  Walsh  t.  Walsh  (1868)  1  Ch. 
Chamb.  Rep.  (U.  C.)  234,  wherein  it 
was  held  that  a  bill  for  alimony  should 
allege  that  the  husband  has  refused 
to  receive  his  wife,  since  she  is  bound 
to  live  with  him  if  he  will  receive  her. 

However,  it  has  been  held  that  the 
husband  cannot  insist  on°  his  wife's 
return  if  she  is  disposed  to  live  apart, 
when  the  husband  has  committed  adul- 
tery. Aldrich  v.  Aldrich  (1891)  21 
Ont.  Rep.  447. 

And  in  one  Canadian  case,  McKay 
V.  McKay  (1860)  6  Grant,  Ch.  (U.  C.) 
S80,  a  wife's  suit  for  alimony,  it  was 
said  that  an  offer  by  the  husband  to 
receive  his  wife  back  and  maintain 
her  in  his  house  would  not  affect  the 
plaintiff's  right  to  a  decree,  when  the 
case  is  established  upon  sufficient  evi- 
'  dence. 

b.  O-ger  not  maAe  <n  gooA  faith. 

But  if  a  husband's  offer  to  take  back 
his  wife  is  not  in  good  faith,  it  will 
not  defeat  the  wife's  action  for  sepa- 
rate maintenance. 

Alaska. — Olsen  v.  Olsen  (1909)  8 
Alaska,  616. 

CaUfomJa. — Sheppard  v.  Sheppard 
(1911)  15  Cal.  App.  614,  115  Pac.  751. 

Conneeticat.  —  Belden  v.  Belden 
(1909)  82  Conn.  611,  74  Atl.  896. 

Illinois. — ^Mellanson  v.  Mellanson 
(1904)  118  111.  App.  81;  Porter  v.  Por- 
ter (1896)  162  111.  398,  44  N.  B.  740; 
Wilson  v.  Wilson  (1896)  67  111.  App. 
622;  Winterberg  ▼.  Winterberg  (1913) 
177  lU.  App.  493. 

Iowa.— Farber  v.  Farber  (1884)  64 
Iowa,  862,  20  N.  W.  472;  Smith  v. 
Smith  (1916)  172  Iowa,  329, 151  N.  W. 
1085. 

Maryland. — McCaddin  v.  McCaddin 
(1911)  116  Md.  667,  82  Atl.  554. 

Missoori. — Spongier  v.  Spengler 
(1889)  38  Mo.  App.  266;  Wyrick  v. 
Wyrick  (1912)  162  Mo.  App.  737,  146 
S.  W.  144. 

New   Jers^.  —  Elliott    v.    Elliott 


(1891)  48  N.  J.  Eq.  281,  21  Atl.  881; 
Parker  v.  Parker  (1899)  67  N.  J.  Eq. 
677,  42  Atl.  160;  Howey  v.  Howey 
(1910)  77  N.  J.  Eq.  591,  78  Atl.  696; 
Irvine  v.  Irvine  (1912)  81  N.  i.  Eq. 
20,  88  Atl.  377;  Enslin  v.  Enslin 
(1897)  —  N.  J.  Eq.  — ,  37  Atl.  442; 
Eisenger  v.  Eisenger  (1917)  —  N.  J. 
Eq.  — ,  100  Atl,  840.  i 

Pennsylvania. — Delaware  County  v. 
Mercer  (1843)  2  Clark.  75. 

South  (Molina. — Briggs  v.  Briggs 
(1886)  24  S.  C.  377;  Levin  v.  Levin 

(1904)  68  S.  C.  123,  46  S.  E.  945;  Tay- 
lor V.  Taylor  (1811)  4  S.  C.  Eq.  (4 
Desauss.)  167;  Threewits  v.  Three- 
wits  (1815)  4  S.  C.  Eq.  (4  Desauss.) 
660;  Williams  v.  Williams  (1811)  4 
S.  C.  Eq.  (4  Desauss.)  183. 

Canada.— Ferris  v.  Ferris  (1889)  7 

Ont.  Rep.  496;  E v.  E (1904) 

15  Manitoba,  L.  R.  352;  Rodman  v. 
Rodman  (1873)  20  Grant,  Ch.  (U.  C.) 
428;  Rae  v.  Rae  (1899)  31  Ont  Rep. 
321,  19  Can.  L.  T.  314;  Lovell  v.  Lovell 

(1905)  11  Ont.  L.  Rep.  547,  affirmed 
in  (1906)  13  Ont  L.  Rep.  569. 

A  proceeding  for  separate  mainte- 
nance is  not  defeated  by  an  invitation 
by  the  husband  to  return  to  his  house, 
which  was  not  made  with  the  view  of 
an  honest  reconciliation  between 
himself  and  wife,  or  with  the  purpose 
of  leading  her  to  understand  that  he 
was  willing  to  atone  for  his  past  con- 
duct toward  her,  but  was  made  for  the 
selfish  purpose  of  the  better  protect- 
ing himself  against  the  action  for  sep- 
arate maintenance,  and  which  was,  at 
most  a  qualified  notice  that  she  might 
return,  accompanied  by  the  informa- 
tion that  he  did  not  desire  her  to  do 
so.  Porter  v.  Porter  (1896)  162  IlL 
898,  44  N.  E.  740. 

In  Mellanson  v.  M^lanson  (QL)  su- 
pra, a  wife's  suit  for  separate  mainte- 
nance, the  court  held  that  it  was  not 
error  to  decree  separate  maintenance 
although  it  was  suggested  that  the  de- 
fendant offered  to  receive  the  com- 
plainant back  and  live  with  her,  it  ap- 
pearing that  he  had  never  provided 
her  with  a  home  or  done  anything  in- 
dicating his  good  faith  4n  making  such 
offer,  and,  taking  all  the  evidence  to- 
gether, the  court  was  inclined  to  think 
that  the  proposition  to  live  with  his 


Digitized  by 


Google 


62 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


wife  was  made  by  the  hnsband  to  meet 
the  exigency  of  hia  otherwise  hopeless 
defense  to  the  suit,  and  with  no  pur- 
pose or  preparation  to  carry  it  out. 

In  Wilson  v.  Wilson  (1896)  67  Dl. 
App.  622,  a  wife's  action  for  separate 
maintenance,  although  the  question 
was  with  respect  to  an  order  for  tem- 
porary alimony,  it  was  said  that  the 
court  is  not  required  to  believe  that  a 
husband's  offer  to  live  with  his  wife 
again  and  support  her  is  sincere. 

In  view  of  a  husband's  positive  re- 
fusal to  receive  his  wife  prior  to  her 
action  for  alimony,  the  wife  is  war- 
ranted in  concluding  that  the  hus- 
band's consent,  given  in  open  court, 
that  she  should  return  to  him  and 
share  the  same  home  and  support  he 
has,  is  not  made  in  good  faith.  Farber 
V.  Farber  (Iowa)  supra. 

In  Howey  v.  Howey  (1910)  77  N.  J. 
Eq.  591,  78  Atl.  696,  a  wife's  suit  for 
maintenance,  the  vice  chancellor  said 
that  a  husband  is  entitled  to  a  home 
of  his  own  and  to  the  society  of  his 
wife  in  that  home,  and  if  he  provides 
that  home,  and  in  good  faith  invites 
bis  wife  to  come  to  it,  she  must  come, 
and  alimony  must  cease  from  the  time 
the  court  is  apprised  of  the  fact  that 
the  husband  has  in  good  faith  offered 
to  provide  her  with  the  home,  but  that 
the  offers  in  the  instant  case  did  not 
appear  to  have  been  made  in  good 
faith,  or  within  the  ability  of  the  de- 
fendant. In  that  case  it  was  said  fur- 
ther: "It  is  works  rather  than  words 
which  are  forceful  and  carry  convic- 
tion, and  I  do  not  think  the  complain- 
ant was  required  to  accept  the  state- 
ment of  the  defendant  that  he  would 
provide  her  a  home,  when  he  made  no 
effort  and  had  no  means  to  accom- 
plish that  purpose, — no  apparent  pres- 
ent opportunity  to  accomplish  it,  at 
any  rate." 

An  offer  by  the  husband,  after  the 
commencement  of  a  suit  for  separate 
support,  to  take  back  his  wife  as  the 
mistress  of  his  house,  will  not  de- 
feat the  suit  where  it  appears  that 
such  offer  was  a  mere  pretense  to 
Avoid  the  making  of  a  mandatory  or- 
der on  him  to  maintain  her.  Parker  v. 
Parker  (1899)  67  N.  J.  Eq.  677,  42  Atl. 
160. 


In  Eisenger  v.  Eisenger  (N.  J.)  su- 
pra, a  wife's  suit  against  her  husband, 
seeking,  among  other  things,  separate 
maintenance,  the  wife  had  a  decree 
for  maintenance,  although  the  defend- 
ant stated  that  he  had  endeavored  to 
get  the  complainant  to  return  to  him, 
and  that  he  tried  to  call  upon  her,  and 
that  the  family  refused  to  tell  him 
where  she  was,  it  appearing  that  the 
defendant  had  no  copy  of  the  letter, 
which  was  not  produced  or  called  for, 
and  the  court  was  therefore  unable  to 
determine  whether  the  letter  con- 
tained any  expressions  of  repentance, 
or  promises  of  reformation  on  the  part 
of  the  husband,  and  the  court's  per- 
sonal recollection  of  the  defendant  on 
the  stand,  and  another  letter  written 
to  the  wife  by  the  defendant,  induced 
a  belief  that  the  letter  did  not  contain 
such  expressions. 

An  offer  by  a  husband  to  live  with 
his  ^fe,  which  appears  to  have  been 
made  for  the  mere  purpose  of  tech- 
nically complying  with  the  views  of 
the  court  expressed  in  a  former  case, 
will  not  defeat  an  action  for  alimony. 
Enslin  v.  Enslin  (1897)  —  N.  J.  — ,  87 
Atl.  442. 

In  Irvine  v.  Irvine  (1912)  81  N.  J. 
Eq.  20,  88  Atl.  377,  a  wife's  suit  for 
alimony  and  maintenance,  the  court 
said  in  granting  temporary  alimony 
that  the  wife  had  presented  a  prima 
facie  case  entitling  her  to  a  trial  of 
the  question  whether  the  circum- 
stances of  the  separation  were  such  as 
to  make  the  husband's  present  offer, 
pending  suit,  of  rooms  to  live  in  with 
him,  no  defense  to  the  suit,  because 
not  made  with  any  right  to  expect  it 
to  be  accepted. 

A  mere  assertion  by  a  husband  that 
he  is  ready  and  willing  to  support 
his  wife  if  she  will  live  with  him  is 
not  a  defense  to  the  wife's  action  for 
alimony,  where  there  is  no  evidence 
tending  to  show  that  the  husband  has 
made  any  effort  to  have  the  wife  re- 
turn to  his  home,  or  has  offered  to  pro- 
vide her  with  a  home  there  or  else- 
where, but  if  they  become  willing  to 
live  together  they  can  do  so,  and  the 
alimony  will  cease.  McCaddin  v.  Mc- 
Caddin  (1911)  116  Md.  667,  82  Atl. 
664. 
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So,  in  Elliott  ▼.  Elliott  (1891)  48  N. 
J.  Eq.  231,  21  Atl.  381,  an  action  by  a 
wife  for  alimony  and  maintenance, 
brought  under  the  Divorce  Act,  it  w&s 
held  that  an  offer  by  the  defendant 
to  discharge  his  marital  duties,  made 
after  the  suit  was  commenced,  was  not 
a  defense  where  there  was  no  mani- 
festation by  act  or  effort  on  his  part 
that  his  proposition  was  sincere,  or 
made  with  the  expectation  that  it 
would  be  accepted. 

In  Wyrick  v.  Wyrick  (1912)  162  Mo. 
App.  737,  145  S.  W.  144,  a  wife's  ac- 
tion for  maintenance  brought  under  a 
statute  although  the  issue  was  the  al- 
lowance of  alimony  pendente  lite,  the 
court  held  that  an  offer  on  the  part  of 
the  defendant  husband  to  take  the 
plaintiff  back  into  his  home  as  his 
wife,  and  her  refusal  to  return,  are 
not  a  bar  to  the  action,  when  such  of- 
fer is  not  made  in  good  faith  and  the 
wife  cannot  reasonably  expect  the 
husband  to  keep  his  promises. 

Where  a  wife  left  her  husband  with 
his  consent,  in  order  to  defeat  her 
right  to  separate  maintenance  under 
the  statute  he  must  request  her  to  re- 
turn and  give  her  assurance  of  better 
treatment  if  she  should  return,  both 
on  the  part  of  himself  and  his  rela- 
tives who  live  with  them,  since  the 
husband  must  furnish  his  wife  with 
a  home  in  which  her  domestic  happi- 
ness is  considered.  Spongier  v.  Spong- 
ier (1889)  88  Mo.  App.  266. 

In  an  early  South  Carolina  case, 
Taylor  v.  Taylor  (1811)  4  S.  C  Eq.  (4 
Desaass.)  167,  a  suit  for  alimony,  it 
was  held  that  an  offer  by  the  defend- 
ant in  open  court  to  take  back  the 
complainant  as  his  wife,  and  to  co- 
habit with  her,  would  not  preclude  the 
recovery  of  alimony  by  the  wife  until 
such  time  as  both  parties  might  be 
somewhat  cooled,  and  the  wife  might 
return  with  some  kind  of  safety  to  her 
husband,  it  appearing  that  the  defend- 
ant had,  before  their  separation,  sub- 
jected his  wife  to  violent  and  out- 
rageous treatment,  and  her  fears  were 
expressed  to  everyone  who  spoke  to 
her  about  reconciliation,  the  opinion  of 
the  court  being  that  from  all  that  was 
related  of  the  violent  temper  of  the 


husband  such  fears  were  not  ground- 
less. 

Where  a  husband  has  previously 
violated  his  promises  of  reform  upon 
his  wife's  return  to  him,  and  returned 
to  his  former  habits  of  cruelty  and  ill 
usage  on  each  occasion,  the  court  will 
not  believe  that  his  offer  to  take  back 
his  wife  and  treat  her  kindly  and  af- 
fectionately, as  a  husband  ought  to 
do,  is  made  with  a  fixed  intent  to  re- 
form  and  behave  better  to  his  unfortu- 
nate wife,  and  will  not,  under  such 
circumstances,  permit  the  offer  to  de- 
feat the  wife's  right  to  a  provision  for 
her  support.  Threewits  v.  Threewits 
(1816)  4  S.  C.  £q.  (4  Desauss.)  560, 
in  which  the  court  said:  "But  it  is 
insisted  that  the  defendant  has  offered 
to  take  back  his  wife,  and  treat  her 
kindly  and  affectionately  as  a  husband 
ought  to  do.  If  this  offer  were  made 
bona  fide,  in  good  earnest,  with  a  view 
to  keep  his  promises  and  not  merely 
to  elude  the  effects  of  the  breach  of 
former  promises,  the  court  would  most 
willingly  listen  to  it,  and  endeavor  to 
obtain  its  reception  by  the  wife.  But 
there  is  little  reason  to  believe  that 
this  offer  is  made  with  that  fixed  in- 
tent to  reform  and  behave  better  to 
his  unfortunate  wife,  on  which  re- 
liance can  be  placed.  I  speak  the  lan- 
guage of  his  nearest  kinsman,  the 
respectable  old  witness.  Major  Three- 
wits, when  I  say  that  I  have  no  hope 
of  this  reform  and  no  confidence  in 
these  promises.  His  violation  of  all 
former  ones  forbids  it;  and  it  would 
be  a  miserable  elusion  of  justice  to 
permit  the  defendant  to  disarm  the 
court,  and  to  send  back  his  wife  to  his 
cruelty,  on  the  faith  of  promises  so 
often  broken." 

When  the  past  misconduct  of  a  hus- 
band has  justified  his  wife  in  leaving 
him,  a  mere  invitation  to  her  to  return 
to  him  does  not  impose  on  the  wife 
any  obligation  to  return  at  the  risk  of 
like  treatment,  but  his  invitation  must 
be  accompanied  by  such  expression  of 
sorrow  as  would  lead  a  court  to  hold 
that  the  wife  had  reasonable  ground 
to  expect  ordinary  respect  and  con- 
sideration in  the  future,  so  that  a 
wife's  refusal  to  return  is  justified  by 
the  husband's  charge  of  unchastity. 
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concerning  which  he  offers  bo  word  of 
retraction  or  regret.  Levin  v.  Levin 
(1903)  68  S.  C.  128,  46  S.  E.  946. 

So,  in  Briggs  v.  Briggs  (1886)  24  S. 
C.'S77,  a  wife's  action  for  alimony,  it 
was  held  that  the  rule  that  an  offer 
by  her  husband  to  take  back  his  wife 
should  condone  all  past  offenses  is  not 
satisfied  by  a  statement  in  the  answer 
that  the  defendant  has  at  all  times 
been  willing  to  provide  plaintiff  with  a 
home  in  his  residence,  and  to  support 
and  maintain  her  in  such  comfort  as 
his  condition  and  circumstances  will 
justify,  etc.,  it  not  being  satisfactorily 
shown  by  the  evidence  that  the  defend- 
ant has  ever  made  such  an  offer  in 
plain  unequivocal  terms,  the  court 
saying:  It  does  not  strike  us  that  the 
rule  which  declares  that  an  offer  to 
take  back  should  condone  all  past  of- 
fenses is  fully  satisfied  by  a  cold,  for- 
mal proposition  to  give  the  wife  of  his 
youth  and  the  mother  of  his  children 
merely  house  room  and  supplies  suffi- 
cient to  appease  hunger  and  support 
animal  life.  The  heart  of  a  true  wife 
craves  and  is  entitled  to  something 
more  than  that.  As  we  understand 
it,  the  invitation  back  which  the  rule 
contemplates  is  a  cordial  overture  by 
the  husband  to  return  to  the  bosom  of 
his  family,  and  there,  as  its  head,  to 
discharge  her  household  duties  and  to 
be  cherished  and  supported  as  a  wife 
should  be,  and  be  treated  with  respect 
and  conjugal  love  and  tenderness. 
The  invitation  of  Mr.  Briggs,  after  all 
that  had  occurred,  after  frequently 
declaring  that  he  would  never  again 
live  with  the  plaintiff,  and  especially 
in  view  of  the  fact  that  he  was  then 
living  in  adultery  with  a  woman  of 
bad  character,  was  too  apparently  a 
mere  affectation,  and  it  is  not  at  all 
surprising  that  the  wife  declined  it  as 
a  hollow  mockery  of  her  rights  as  his 
wedded  wife,  the  mother  of  his  chil- 
dren, and  the  rightful  mistress  of  his 
house  and  heart.  We  cannot  say  that 
in  this  respect  the  judge  erred  in  de- 
creeing alimony." 

A  wife's  right  of  action  for  mainte- 
nance is  not  prejudiced  by  the  hus- 
band's offer  to  live  with  her  and  re- 
sume marital  relations,  if  the  offer  is 
made  with  bad  grace,  or  to  defeat  the 


suit,  and  is  not  made  in  good  faith 
and  with  the  intention  of  returning  to 
his  wife  and  giving  to  her  the  treat- 
nient  and  home  and  support  due  her, 
taking  into  consideration  his  ability 
and  surrounding  circumstances.  01- 
sen  V.  Olsen  (1909)  8  Alaska,  616. 

The  prior  offer  of  a  husband  to  re- 
ceive his  wife  and  maintain  her  will 
not  defeat  an  action  by  the  directors 
of  the  poor  to  indemnify  the  county 
for  the  support  of  the  wife,  and  to  se- 
cure an  order  appropriating  property 
of  the  husband,  unless  the  court  is 
convinced  that  the  offer  is  made  in  sin- 
cerity and  that  from  the  character 
and  conduct  of  the  husband  there  is  a 
reasonable  probability  that  it  will  be 
faithfully  adhered  to.  Delaware  Coun- 
ty V.  Mercer  (1843)  2  Clark  (Pa.)  75, 
in  which  the  court  said:  "It  is  gen- 
erally true  that  where  a  husband,  aft- 
er a  separation,  offers  in  good  faith 
to  receive  his  wife  and  expresses  his 
willingness  to  maintain  her  if  she  will 
come  home  and  do  her  duty,  the  court 
will  not  by  this  summary  mode  devote 
his  property  to  her  support  without 
his  consent.  But  this  rests  in  the  dis- 
cretion of  the  court;  and  it  ought  to 
be  convinced  not  only  that  the  offer 
is  made  in  sincerity,  but  that  from  the 
character  and  conduct  of  the  man 
there  is  a  reasonable  probability  that  it 
will  be  adhered  to.  Under  certain  cir- 
cumstances, such  an  offer  would  be  a 
mockery,  as  where  the  husband  is 
habitually  intemperate  and  therefore 
violent;  or,  without  being  the  subject 
of  habits  of  intoxication,  is,  from  un- 
governable passions  or  calculating 
malignity,  dangerous.  To  compel  a 
wife  to  trust  herself  to  such  a  pro- 
tection as  this  would,  as  was  justly  re- 
marked in  an  analogous  case,  Kinsey 
V.  Kinsey  (1791)  1  Yeates  (Pa.)  78, 
'be  cruel  in  the  highest  degree  to  un- 
fortunate married  women.' " 

In  Winterberg  v.  Winterberg  (1913) 
177  ni.  App.  493,  it  was  held  that  a 
husband's  cruel  and  unwarranted  de- 
nunciations of  his  wife  warranted  the 
conclusion  of  the  trial  court  that  the 
husband's  offer  at  the  trial  to  live  with 
his  wife  was  not  made  in  good  faith. 

The  law  does  not  impose  on  a  hus- 
band the  duty  of  supporting  a  wife 
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who  lives  separate  and  apart  from  him 
against  his  will  and  consent,  where 
OB  bis  part,  and  notwithstanding:  past 
offenses,  he  offers  to  fulfil  the  mar- 
riatre  contract,  but  such  ofFer  must  be 
made  in  good  faith, — a  question  of 
fact  to  be  determined  by  the  trial 
court, — and  such  offer  is  not  shown 
to  be  in  good  faith  where  it  does  not 
appear  that  the  husband  has  offered  to 
dismiss  or  discontinue  an  action  for 
divorce  which  was  instituted  while 
the  plaintiff  and  defendant  were  liv- 
ing together.  Sheppard  v.  Sheppard 
(1911)  15  CaL  App.  614,  115  Pac.  751. 

It  is  idle  for  a  husband  to  testify  to 
his  willingness  to  live  with  his  wife 
while  professing  convictions  as  to  her 
infidelity.  Smith  v.  Smith  (1916)  172 
Iowa,  329,  151  N.  W.  1085. 

In  Williams  v.  Williams  (1811)-  4 
8.  C.  Eq.  (4  Desauss.)  183,  in  which, 
at  the  trial,  the  defendant  stated  that 
he  was  anxious  for  his  wife's  return  to 
him,  and  that  he  offered  to  receive  her 
in  his  home,  the  court  did  not  discuss 
the  offer,  but  decreed  suitable  ali- 
mony, it  appearing  that  the  husband 
kept  a  mistress  in  his  house. 

In  Belden  v.  Belden  (1909)  82  Conn. 
611,  74  Atl.  896,  an  action  by  a  wife  to 
eompel  her  husband  to  contribute  a 
reasonable  sum  for  her  support, 
brought  under  a  statute  providing  for 
support  by  certain  relatives,  in  which, 
although  the  court  held  that  the  stat- 
ute under  which  the  proceedings  were 
brought  is  one  designed  for  the  pro- 
tection of  the  public  interest,  and  not 
for  the  enforcement  by  a  wife  of  her 
marital  rights  of  support  and  mainte- 
nance, since  for  the  latter  purpose 
other  methods  are  provided,  and  the 
statute,  therefore,  may  not  be  resorted 
to  to  compel  a  husband  to  provide  a 
maintenance  for  his  wife  commensur- 
ate with  his  standing  and  means  and 
the  standard  of  living  to  which  he  may 
have  accustomed  her,  or  which  is  usual 
in  the  station  in  life  in  which  he  may 
have  placed  her,  it  was  further  held 
that  where  the  record  disclosed  that 
during  the  latter  portion  of  the  time 
when  the  wife  continued  to  be  a  part 
of  the  household  there  was  such  dis- 
legard  of  her  necessities,  and  she  was 
subjected  to  such  indignities,  humil- 


iating treatment,  and  personal  abuse 
that  her  life  there  was  rendered  unen- 
durable, a  proffer  of  support  by  the 
husband  under  such  conditions  was 
not  one  which  the  law  countenances 
or  recognizes  and  hence  was  not  a  de- 
fense to  the  action. 

In  Canada,  the  rule  that  the  hus- 
band's offer  must  be  made  in  good 
faith  finds  support  in  a  number  of 
cases.  Thus,  in  an  action  for  alimony, 
an  offer  by  the  husband  to  take  the 
wife  back  is  not  a  defense  when  it 
does  not  appear  to  be  a  bona  fide,  but 
is  insincere  and  made  to  afford  a  de- 
fense to  the  action.  Lovell  v.  Lovell 
(1905)  11  Ont.  L.  Bep.  647.  In  a 
wife's  action  for  alimony  on  the 
ground  of  desertion,  in  order  to  give 
effect  to  the  husband's  offer  and  will- 
insrness  to  receive  back  his  wife  as  a 
defense  to  the  action,  the  court  must 
be  satisfied  that  the  offer  is  made  bona 
fide,  and  is  not  merely  set  up  to  pre- 
vent the  pronouncement  of  judgment 
against  him.  Bae  v.  Bae  (1899)  81 
Ont.  Bep.  321,  19  Can.  L.  T.  314.  Al- 
though a  husband  offers  to  take  his 
wife  back,  the  court  should  be  very 
slow  to  accept  repentances  made  at 
the  eleventh  hour,  and  under  the  prov- 
ocation of  a  decree  for  alimony  hang- 
ing over  the  head  of  the  supposed 
penitent.  Blake,  V.  C,  in  Bodman  v. 
Bodman  (1873)  20  Grant,  Ch.  (U.  C.) 
428.  A  husband's  offer  to  receive  his 
wife  at  any  time  when  she  is  prepared 
to  reside  with  him,  and  to  accept  the 
home  he  is  able  to  provide  for  her,  and 
to  conduct  herself  as  a  wife  reason- 
ably should,  will  not  defeat  the  wife's 
action  for  alimony  where  the  court  la 
convinced  that  such  offer  is  made  with 
the  sole  object  of  preventing  the  plain- 
tiff from  obtaining  the  relief  sought, 
and  not  because  the  defendant  is 
really  willing  to  receive  her  back  as 

his  wife.    E v.  E (1904) 

15  Manitoba  L.  B.  352.  So,  in  Ferris  v. 
Ferris  (1889)  7  Ont.  Bep.  496,  in  a 
wife's  action  for  alimony,  where  it  ap- 
peared at  the  trial  that  the  husband 
was  willing  to  receive  back  and  sup- 
port his  wife,  but  the  court  was  not 
convinced  that  the  offer  was  bona  fide 
or  made  with  the  honest  intention  of 
eavrying   it   out,   final    decision   was 
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withheld  for  a  month  or  six  weeks, 
during  which  period  the  action  would 
be  dismissed  if  the  husband  could 
show  to  the  satisfaction  of  the  court 
by  affidavit  or  depositions  that  he  had 
done  all  that  he  could  to  effect  a  rec- 
onciliation, but  it  was  held  that  failing 
such  showing  the  wife  was  entitled  to 
a  decree  for  alimony. 

o.  Improper  home  offered. 

Where  the  home  in  which  the  hus- 
band offers  to  receive  his  .wife  is  not 
a  proper  one,  the  wife's  action  for  sep- 
arate maintenance  will  not  be  defeated 
by  his  offer  to  take  her  back  and  re- 
sume the  marital  relation.  Bemsdorff 
V.  Bernsdorflf  (1906)  26  App.  D.  C. 
520;  Parker  v.  Parker  (1910)  134  Ga. 
816,  67  S.  E.  812;  Fred  v.  Fred  (1904) 
67  N.  J.  Eq.  495,  58  Atl.  611;  Almond 
V.  Almond  (1826)  4  Rand.  (Va.)  662, 
15  Am.  Dec.  781;  Weir  v.  Weir  (1864) 
10  Grant,  Ch.  (U.  C-)  565. 

Thus  in  Bemsdorff  v.  Bemsdorff 
<D.  O  supra,  a  suit  by  a  wife  against 
her  husband  for  maintenance  and  sup- 
port, it  was  held  that  the  suit  could 
not  be  defeated  by  an  offer  by  the 
husband  of  a  home  in  his  mother's 
Virginia  residence,  it  appearing  that 
the  mother  had  no  house,  but  was 
employed  by  the  owner  of  a  farm  in 
Virginia,  who  lived  elsewhere,  and  re- 
ceived her  wages  and  board  and  oc- 
cupied the  farmhouse,  without  a  lease 
of  the  house  or  contract  for  a  definite 
period  of  service,  although  there  was 
ample  room  in  the  house,  and  the  own- 
er was  willing  that  plaintiff  and  de- 
fendant should  occupy  it  also  while 
the  mother  remained.  It  was  further 
stated  by  the  court  that  if  the  husband 
should  thereafter  in  good  faith  pro- 
cure a  suitable  home  and  invite  his 
wife  to  take  up  her  residence  therein, 
her  declination  would  afford  ample 
ground  for  discharging  him  from 
further  charge  of  maintenance. 

In  Fred  v.  Fred  (1904)  67  N.  J.  Eq. 
495,  58  Atl.  611,  a  suit  to  compel  the 
defendant  to  provide  suitable  support 
and  maintenance  for  his  wife  and 
child,  the  court  held  that  the  wife  was 
aot  required  to  accept  offers  on  the 
part  of  the  husband  to  receive  her 
back  in  his  home,  where  it  appeared 
that  the  offers  were  not  sincere,  and 


also  that  the  husband  was  living  with 
another  woman  whom  he  recognized 
as  his  wife,  saying:  "The  defendant 
offered  some  testimony  tending  to 
show  that  he  had  requested  his  wife  to 
come  to  Newark  and  live  with  him, 
offering  to  provide  for  her  and  her 
child,  but  I  have  no  hesitation  in  say- 
ing that  if  the  testimony  of  the  wit- 
nesses called  on  this  point  is  to  be 
credited  such  offers  were  not,  in  my 
opinion,  made  in  good  faith.  Each 
offer  related  to  a  time  when  he  was 
under  arrest,  or  seeking  to  escape 
from  an  obligation  his  wife  was  en- 
deavoring to  enforce,  and,  if  made, 
were  only  intended  for  the  purpose  of 
affording  a  temporary  relief  from  his 
then  present  difficulty.  In  addition  to 
this,  the  wife  was  not  bound  to  return 
to  .the  home  of  her  husband  with  her 
young  daughter,  when  at  that  time  the 
husband  was  living  in  open  adultery 
with  another  woman  whom  he  recog- 
nized as  his  wife." 

In  Almond  v.  Almond  (1826)  4 
Rand.  (Va.)  662,  15  Am.  Dec.  781,  the 
court  stated  the  rule  that,  where  a 
separation  has  taken  place  and  the 
wife  sues  for  support,  if  the  husband 
in  his  answer  states  that  she  left  him 
of  her  own  accord,  that  he  has  offered 
to  receive  her  and  is  willing  to  receive 
her  and  treat  her  well,  the  court  shall 
refuse  maintenance,  but  said  that 
there  must  be  exceptions  to  this  rule, 
and  that  where  it  should  be  fully 
proved  to  the  court  that  the  husband 
was  in  the  constant  habit  of  intoxica- 
tion, and  that  when  drunk  he  was  a 
madman  and  his  anger  particularly 
pointed  at  his  wife,  surely  the  court 
would  not,  because  of  the  offer  to  take 
her  back,  refuse  a  support  and  thus 
force  her  either  to  hazard  her  life  or 
depend  on  charity. 

A  husband's  willingness,  to  receive 
his  wife  in  his  home  will  not  defeat 
her  claim  for  alimony  where  it  ap- 
pears that  when  her  husband  took  her 
home  on  a  former  occasion  his  adult 
children  prevented  her  entrance,  and 
it  appears  that  she  would  not  be  al- 
lowed to  remain  if  she  should  again 
venture  a  visit,  and  an  adult  son 
swears  that  neither  he  nor  his  broth- 
ers and  sister  will  have  her  there. 
Weir  V.  Weir  (U.  C.)  supra. 
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In  Parker  y.  Parker  (1910)  184  Ga. 
S16,  67  S.  E.  812,  a  wife's  action  for 
permanent  alimony,  in  which  it  ap- 
peared that  the  husband  had  moved 
alone  to  a  place  in  which  the  wife 
could  not  live  because  of  an  incurable 
disease,  it  was  held  in  the  official  syl< 
labas  that  the  trial  court  properly 
refused  to  instruct  the  jury  that  the 
plaintifF  could  not  recover  if  the  de- 
fendant endeavored  to  persuade  his 
wife  to  remove  to  such  place,  and  she 
refused  when  physically  able  to  do  so, 
or  if  she  afterwards  became  physical- 
ly able  to  move  and  refused  to  move 
to  such  place  and  reside  with  the  hus- 
band, and  he  was  at  all  times  willing 
to  receive  her  in  his  home. 

d.  Conditional  offer, 

A  husband  may  not  impose  unrea- 
sonable conditions  on  his  offer  to 
receive  his  wife  in  his  home,  although 
the  fact  that  the  offer  is  conditional 
will  not  necessarily  entitle  the  wife 
to  reject  it.  Schraeder  v.  Schraeder 
(1888)  26  IIL  App.  524;  Cash  v.  Cash 
(1915)  201  III.  App.  151;  Linden- 
schmidt  v.  Lindenschmidt  (1888)  29 
Mok  App.  295;  (Coulter  v.  Coulter 
(1913)  175  Mo.  App.  1,  161  S.  W.  281; 
Meeker  v.  Meeker  (1893)  —  N.  J.  Eq. 
— ,  27  Atl.  78;  Keith  v.  Keith  (1877) 
26  Grant,  Ch.  (U.  C)  110. 

In  Cash  v.  Cash  (1915)  201  MIL  App. 
161,  a  wife's  suit  for  separate  mainte- 
nance, it  appears  from  the  published 
abstract  of  the  decision  that  it  was 
held  that  tiie  defendant's  offer  to  re- 
ceive the  complainant  back  as  his  wife 
would  not  defeat  the  action,  because 
the  offer  was  coupled  with  so  many 
conditions  and  limitations  that  no  self- 
respecting  woman  could  comply  there- 
with. 

In  Coulter  ▼.  Coulter  (1913)  175  Mo. 
App.  1,  161  S.  W.  281,  an  action  under 
the  statute  for  maintenance,  it  was 
held  that  the  failure  of  a  husband  to 
offer  his  wife  necessary  traveling  ex- 
penses deprived  his  offer  to  receive 
her  back  and  provide  for  her  of  any 
l^gal  force. 

However,  in  Schraeder  v.  Schraeder 
(1888)  26  111.  App.  524,  a  wife's  ac- 
tion for  separate  maintenance,  it  was 
held  that  the  husband's  request,  after 


the  suit  was  filed,  that  the  wife  should 
return  to  him,  justified  the  chancellor 
in  dismissing  the  bill,  it  appearing 
that  the  husband  at  the  hearing  swore 
that  he  was  willing  to  live  with  his 
wife  if  she  would  treat  him  right  and 
not  quarrel  with  him,  and  that  if  she 
had  come  back  alone  when  she  came 
with  witnesses,  on  a  former  occasion, 
he  would  have  received  her.  The 
court  said:  "There  seems  to  be  no 
reason  why  they  should  not  be  recon- 
ciled and  live  together  as  husband  and 
wife.  She  did  not  get  a  vested  right 
to  separate  maintenance  simply  be- 
cause her  husband  refused  to  receive 
her  when  she  went  back,  and  under 
-the  circumstances  we  think  she  ought 
'to  have  gone  back  when  he  requested 
her  after  the  bill  was  filed.  The  pol- 
icy of  the  law  is  to  maintain  the  mar- 
riage relation  after  it  is  entered  upon, 
and  not  to  allow  separations  for  triv- 
ial causes,  and  we  think  the  court  be- 
low was  right  in  dismissing  the  bill 
and  leaving  complainant  to  return  to 
her  husband  in  a  wifely  manner,  and 
in  good  faith  make  the  attempt  to  live 
with  him.  If  he  should  illtreat  her, 
or  if,  upon  an  unequivocal  attempt  to 
return  to  him,  he  shall  repulse  her  or 
refuse  to  cohabit  with  her  as  her  hus- 
band, the  decree  in  this  case  will  not 
bar  her  remedy  against  him.  A  large 
discretion  is  lodged  in  the  chancellor 
in  separate  maintenance  cases,  and  it 
is  properly  exercised  in  discouraging 
rather  than  encouraging  the  per- 
manency of  separation  between  hus- 
band and  wife,  and  under  the  circum- 
stances appearing  in  the  record,  we 
think  the  discretion  was  wisely  exer- 
cised in  this  case." 

Likewise  a  husband  may  properly 
annex  to  his  offer  to  take  his  wife  back 
and  provide  for  her  comfort  and  sup- 
port, a  condition  with  regard  to  his 
wife's  male  acquaintances  who  were 
objectionable  to  him.  Meeker  v.  Meek- 
er (1898)  —  N.  J.  Eq.  — ,  27  Atl.  78. 

In  Lindenschmidt  v.  Lindenschmidt 
(1888)  29  Mo.  App.  296,  a  wife's  ac- 
tion for  maintenance,  it  was  held  that 
a  wife  was  bound,  if  her  husband  re- 
quired it,  to  return  to  his  home  and 
share  the  lot  which  he  shared,  wheth- 
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er  he  saw  fit  to  allow  other  members 
of  his  family  to  live  with  him  or  not, 
although  he  would  be  required,  in  case 
of  her  return,  to  protect  her  from  in- 
sult or  abuse  at  the  hands  of  other 
members  of  his  family. 

Where  the  defendant  in  a  suit  for 
alimony,  by  his  answer,  offered  to  re- 
ceive the  plaintiff  as  his  wife  when- 
ever she  should  bring  his  children 
back  to  him,  and  the  plaintiff,  without 
calling  any  evidence,  declared  her 
willingness  to  return  and  live  with 
her  husband,  a  decree  was  made  ac- 
cordingly. Keith  v.  Keith  (1877)  26 
Grant,  Ch.  (U.  C.)  110. 

In  Jelineau  v.  Jelineau  (1801)  2 
S.  C.  Eq.  (2  Desauss.)  45,  a  wife's  suit 
for  alimony  for  the  maintenance  of 
herself  and  child,  it  was  held  that  an 
offer  by  the  defendant  in  his  answer 
to  the  effect  that  if  the  court  should 
think  it  proper  that  he  should  receive 
his  wife  and  maintain  her  at  his  house 
he  was  ready  to  do  so,  and  treat  her 
with  the  same  respect  as  she  should 
treat  him,  would  not  defeat  the  wife's 
suit,  where  it  appears  from  the  sworn 
answer  of  the  defendant  that  the  par- 
ties could  not  live  happily  together. 

e.  Muaband'a  adultery. 

A  husband  who  has  committed 
adultery  cannot  insist  on  his  wife's 
return,  if  she  is  disposed  to  live  apart. 
Aldrich  v.  Aldrich  (1891)  21  Ont.  Rep. 
447;  Falvey  v.  Falvey  (1908)  2  Ont. 
Week.  Rep.  882. 

f.  Offer  subsequent  to  decree  or  order. 

The  rule  that  a  husband's  bona  fide 
offer  to  resume  marital  relations  with 
his  wife  will  defeat  her  action  for  sep- 
arate maintenance  is  applicable  to  a 
bona  fide  offer,  made  after  the  decree 
or  order  for  a  separate  allowance, 
which  will  relieve  the  husband  of  the 
duty  to  pay  an  allowance  decreed. 

California. — Sheppard  v.  Sheppard 
(1911)  15  Cal.  App.  614,  115  Pac.  751. 

District  of  Columbia.  —  Shaw  v. 
Shaw  (1894)  2  App.  D.  G.  204. 

MississippL  —  Kenley  v.  Kenley 
(1838)  2  How.  751. 

New  Jersey. — Enslin  v.  Enslin 
(1897)  —  N.  J.  Eq.  — ,  37  Atl.  444; 
Lamsback  v.  Lamsback  (1908)  —  N.  J. 
Eq.  — ,  71  Atl.  387. 


South  Carolina. — ^Rhame  v.  Rhame 
(1826)  6  S.  C.  Eq.  (1  M'Cord)  197,  16 
Am.  Dec.  597;  Hair  v.  Hair  (1858)  31 
S.  C.  Eq.  (10  Rich.)  163. 

Virginia.— Purcell  v.  Purcell  (1810) 
4  Hen.  &  M.  507. 

England.  —  Whorewood  v.  Whore- 
wood  (1675)  1  Ch.  Gas.  250,  22  Eng. 
Reprint,  785. 

Canada.— Cronk  v.  Gronk  (1872)  19 
Grant,  Ch.  (U.  C.)  283. 

Though  alimony  has  been  decreed,  if 
the  husband  makes  a  bona  fide  offer 
to  take  back  the  wife  whom  he  has 
deserted,  and  to  treat  her  with  con- 
jugal kindness  and  affection,  and  the 
wife  refuses  such  offer  on  application 
by  the  husband  the  court  will,  if  satis- 
fied of  the  sincerity  of  the  husband's 
offers,  rescind  the  decree  for  alimony. 
Hair  ▼.  Hair  (1858)  81  S.  C.  Eq.  (10 
Rich.)  163. 

It  has  been  held  that  though  a  wife 
had  separate  maintenance  decreed  to 
her  on  just  grounds  of  cruel  treatment, 
it  will  be  discontinued  on  the  bona 
fide  offer  of  the  husband  to  cohabit 
with  her,  and  his  promise  to  treat  her 
kindly  and  affectionately  in  the  future. 
Kenley  v.  Kenley  (1838)  2  How. 
(Miss.)  751. 

in  Rhame  v.  Rhame  (1826)  6  S.  C 
Eq.  (1  M'Cord)  197,  16  Am.  Dec.  597, 
the  court  said  that  alimony  is  usually 
allowed  until  the  husband  shall  agree 
to  take  his  wife  back  and  treat  her 
with  conjugal  affection,  and  that 
whenever  the  husband  professes  to 
have  complied  with  those  terms,  and 
comes  to  be  relieved  from  the  payment 
of  alimony,  the  court  will  grant  the  re- 
lief upon  his  faithfully  performing  the 
condition. 

In  Shaw  v.  Shaw  (1894)  2  App.  D.  C, 
204,  alimony  to  a  wife  was  ordered  un- 
til such  time  as  the  husband  should  be 
willing  to  resume  his  marital  duties 
and  obligations  in  good  faith. 

Separate  maintenance  should  not 
continue  longer  than  until  the  hus- 
band is  willing  to  restore  his  wife  tm 
the  comforts  of  bed  and  board,  and  to 
give  satisfactory  assurances  for  her 
enjoyment  thereof,  which,  if  she 
should  refuse  the  allowance  made  for 
her  support,  would,  at  his  instance^  be 
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taken  away.    Purcell  v.  Purcell  (1810) 
4  Hen.  &  M.  (Va.)  607. 

In  Whorewood  v.  Whorewood,  1  Ch. 
Cas.  250.  22  Enc  Reprint,  785,  a  de- 
cree for  alimony  made  during  the 
"suapenaion  of  the  ecclesiastical  juris- 
diction" was,  in  1675,  on  the  ofFer 
of  the  husband  to  be  reconciled  and 
cohabit  with  his  wife,  suspended  dur- 
ing a  cohabitation  of  half  a  year  or* 
dered  by  the  court. 

It  has  been  said  that  under  the  pro- 
visions of  the  California  Civil  Code 
authorizing  the  court  to  vary,  alter,  or 
revoke  an  order  awarding  separate 
support  and  maintenance  to  a  wife, 
on  a  proper  application  for  a  modifica- 
tion or  revocation  of  such  order,  ac- 
companied by  an  offer  on  the  part  of 
the  husband  to  furnish  his  wife  with 
a  suitable  home  within  his  means,  and 
a  proposal  made  in  good  faith  to  treat 
her  with  conjugal  kindness,  the  court 
will  lend  its  aid  in  effecting  a  recon- 
ciliation. Sheppard  v.  Sheppard  (1911) 
16  Cal.  App.  614,  115  Pac.  751. 

If  a  husband,  subsequently  to  a  de- 
cree for  alimony  in  a  wife's  suit  for 
separate  support,  can  show  that  he 
has  in  good  faith  prepared  a  home  for 
his  wife,  his  petition  to  modify  or  dis- 
charge the  order  for  alimony  will  be 
heard.  Enslin  v.  Enslin  (1897)  —  N. 
J.  Eq.  — ,  37  Atl.  444. 

On  a  husband's  petition  to  modify  a 
decree  for  alimony,  the  conduct  of 
the  husband  as  disclosed  at  the  for- 
mer hearing  not  being  such  as  to 
bar  him  of  his  entire  rights  as  a  hus- 
band, and  it  appearing  that  he  is  de- 
nied the  right  of  personal  intercourse 
with  his  wife,  and  of  the  privilege  of 
calling  upon  her  and  making  an  at- 
tempt to  win  her  affections,  he  is  en- 
titled to  an  order  terminating  the  ali- 
mony, since  if  he  is  repentant  for  prior 
faults,  and  is  sincere  in  his  determina- 
tion to  treat  his  wife  properly  and  to 
do  by  her  as  a  husband  should  by  a 
wife,  he  is  entitled  to  the  benefit  of 
his  repentance.  Lamsback  v.  Lams- 
back  (1908)  —  N.  J.  — ,  71  Atl.  387. 

However,  in  Cronk  v.  Cronk  (1872) 
19  Grant,  Ch.  (U.  C)  283,  it  was  held 
that  a  husband  does  not  have  an  abso- 
Inte  right  to  have  a  decree  for  alimony 
rescinded  or  suspended  because  he  is 


willing  to  have  his  wife  live  with  him 
again,  but  must  obtain  her  consent, 
and  give  some  binding  assurance  that 
her  small  allowance  will  not  be  im- 
periled or  lost  by  her  compliance  with 
his  wishes,  the  court  saying  in  part: 
"If  the  defendant  really  wishes  to  be 
reconciled  to  his  wife  for  any  other 
purpose  than  the  contemptible  one  of 
getting  rid  of  the  small  allowance 
which  the  master  has  made  to  her 
(and  which  is  a  mere  bagatelle  to  a 
man  of  the  defendant's  proved 
wealth),  let  him  obtain  his  wife's  con- 
sent to  return  to  him;  let  him  with- 
draw the  foul  aspersions  which  he  has 
cast  upon  her,  and  did  not  attempt  to 
prove;  and  let  him  offer  to  give  a  bind- 
ing stipulation  that  her  little  allow- 
ance shall  not  be  imperiled  or  lost  by 
her  acceding  to  his  professed  wishes, 
but  shall  be  continued  notwithstand- 
ing the  renewal  of  cohabitation.  But 
for  the  court  to  attempt,  after  all  that 
has  passed  between  these  parties,  to 
compel  the  wife's  return  by  vacating 
the  decree  which  she  has  obtained, 
would  be  a  gross'  injustice  which  I 
think  there  is  no  law  entitling  the  de- 
fendant to  demand." 

So  it  has  been  held  that  the  fact 
that,  subsequent  to  a  conviction  and 
order  to  pay  his  wife  a  weekly  amount, 
the  husband  offered  to  live  with  and 
support  her,  could  nbt  be  shown  in  an 
action  for  arrears  on  his  bond.  TuUy 
V.  Stout  (1906)  96  N.  Y.  Supp.  1080. 

g.  Cohabitation    or    reeonciUation    tar- 
minating  allowance. 

Where  separate  maintenance  has- 
been  ordered  or  decreed  a  reconcilia- 
tion or  resumption  of  cohabitation  by 
a  husband  and  wife  will  terminate  the 
wife's  right  to  separate  support. 

Colorado.  —  Hanscom  v.  Hanscom 
(1895)  6  Colo.  App.  97,  39  Pac.  885. 

Illinds^— Umlauf  v.  Umlauf  (1882) 
103  111.  651. 

Iowa.— Goldie  v.  (Joldie  (1904)  123 
Iowa,  178,  98  N.  W.  630,  99  N.  W.  707. 

Kentucky. — Lockridge  v.  Lockridge 
(1835)  3  Dana,  28,  28  Am.  Dec.  52; 
Logan  V.  Logan  (1841)  2  B.  Mon.  142; 
Hulett  V.  Hulett  (1882)  80  Ky.  364. 

Maryland.— Hewitt  v.  Hewitt  (1825) 
1  Bland,  Ch.  101;  Polley  v.  Polley 
(1916)  128  Md.  60,  97  Atl.  526;  Wall- 
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ingsford  v.  Wallingsford  (1828)  6 
Harr.  &  J.  485;  Macnamara's  Case 
(1707)  2  Bland,  Ch.  565,  note;  Scotfs 
Case  (1747)  2  Bland,  Ch.  565,  note. 

Massachusetts. — Mcllroy  v.  Mcllroy 
(1911)  208  Mass.  458,  94  N.  E.  696, 
Ann.  Cas.  1912A,  934. 

Nebraska.— Price  v.  Price  (1906) 
75  Neb.  552,  106  N.  W.  657;  Keup  ▼. 
Keup  (1915)  98  Neb.  821,  152  N.  W. 
565. 

New  Jersey.— Kuntz  v.  Kuntz  (1912) 
&0  N,  J.  Eq.  429,  83  Atl.  737. 

North  Carolina. — Skittletharpe  t. 
Skittletharpe  (1902)  130  N.  C.  72,  40 
S.  E.  851;  Crews  v.  Crews  (1918)  195 
N.  C.  168,  95  S.  E.  149. 

South  Carolina. — Prather  v.  Prather 
(1809)  4  S.  C.  Eq.  (4  Desauss.)  33; 
Rhame  v.  Rhame  (1826)  6  S.  C.  Eq.  (1 
M'Cord)  197. 

Tennessee;  —  Cureton  v.  Cureton 
(1906)  117  Tenn.  103,  96  S.  W.  608. 

England.  —  Oxenden  v.  Oxenden 
(1706)  2  Vem.  493,  23  Eng.  Reprint, 
916,  Gilb.  Eq.  Rep.  1,  26  Eng.  Reprint, 
1,  Prec.  in  Ch.  239,  24  Eng.  Reprint, 
116;  Williams  v.  Callow  (1717)  2  Vem. 
752,  23  Eng.  Reprint,  1091. 

Canada. — ^Reid  v.  Robinson  (1864) 
9  Lower  Can.  Jur.  103. 

Thus  in  Macnamara's  Case  (1907) 
2  Bland,  Ch.  (Md.)  665,  note,  separate 
maintenance  was-  granted  to  a  wife 
until  the  parties  should  mutually  rec- 
oncile themselves  and  cohabit. 

So,  in  Keup  v.  Keup  (1915)  98  Neb. 
321,  152  N.  W.  555,  separate  support 
was  granted  until  further  order  of 
'the  court,  or  until  such  time  as  the 
husband  should  provide  a  suitable 
home  for  the  wife. 

And  in  Prather  ▼.  Prather  (1809) 
4  S.  C.  Eq.  (4  Desauss.)  83,  alimony 
without  divorce  was  granted  during 
the  time  the  husband  and  wife  should 
live  apart,  or  until  he  should  agree  to 
cohabit  with  her  and  to  treat  her  as 
becomes  a  man  to  treat  his  wife. 

So  it  has  been  held  that  where  ali- 
mony is  decreed  it  should  be  allowed 
only  during  the  joint  lives  of  the  hus- 
band and  wife,  or  until  reconciliation 
and  recohabitation,  since  no  obstacle 
to  a  restoration  of  the  conjugal  rela- 
tions should  be  interposed  by  a  de- 
cree for  maintenance,  to  which  the 


wife  is  entitled  only  during  the  sepa- 
ration ;  but  the  reconciliation  must  be 
permanent,  and  not  a  momentary  re- 
union for  the  purpose  of  frustrating  a 
decree  for  alimony.  Lockridge  v. 
Lockridge  (1835)  8  Dana  (Ky.)  28.  28 
Am.  Dec.  52. 

In  Goldie  v.  Goldie  (1904)  128  Iowa, 
178,  98  N.  W.  630,  99  N.  W.  707,  a  hus- 
band's suit  for  divorce,  in  which  the 
wife  in  a  cross  petition  asked  for  sepa- 
rate maintenance,  and  the  husband 
abandoned  his  suit  and  left  the  coun- 
try while  the  wife's  action  for  sepa- 
rate maintenance  was  pending,  al- 
though defense  was  made  for  him  at 
the  trial,  at  which  he  was  not  present, 
it  was  held  that  under  the  facts  of  the 
case  the  husband's  only  offense  ap- 
pearing in  the  report  of  the  case  being 
desertion,  the  wife  was  only  entitled 
to  separate  maintenance  so  long  as 
the  husband  should  neglect  or  refuse 
to  properly  support  her,  and  if  he 
should  make  provision  for  her  proper 
support  and  comfort  in  his  own  home, 
she  could  no  longer  demand  separate 
maintenance. 

Alimony  is  usually  allowed  until  the 
husband  agrees  to  take  his  wife  back 
and  treat  her  with  conjugal  affection, 
and  whenever  the  husband  professes 
to  have  complied  with  those  terms,  and 
comes  to  be  relieved  from  the  payment 
of  alimony,  the  court  will  grant  the 
relief  only  upon  his  faithfully  per- 
forming the  condition.  Rhame  v. 
Rhame  (1826)  6  S.  C.  Eq.  (1  M'Cord) 
197. 

In  Hewitt  v.  Hewitt  (1825)  1  Bland, 
Ch.  (Md.)  101,  the  decree  for  alimony 
was  made  to  continue  during  the  nat- 
ural lives  of  the  parties  so  long  as 
they  should  live  separate  and  apart 
from  each  other,  subject  to  revision. 

In  Scott's  Case  (1747)  2  Bland,  Ch. 
(Md.)  665,  note,  maintenance  was  de- 
creed a  wife  during  the  joint  lives  of 
both  parties,  unless  they  should  be 
reconciled  and  mutually  agree  to  co- 
habit together,  but  in  case  of  such  rec- 
onciliation and  cohabitation  the  pay- 
ment to  cease. 

Under  a  statute  providing  that,  if 
a  husband  shall  separate  himself  from 
his  wife  and  fail  to  provide  for  her 
necessary  subsistence  according  to  his 
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means  and  condition  in  life,  the  wife 
may  by  special  proceedinsr  have  a  rea- 
sonable subsistence  secured  to  her 
from  the  estate  of  her  husband,  it  was 
held  that  if  the  husband  should  return 
to  the  wife  and  resume  his  marriage 
relations  and  obligations,  the  neces- 
sity for  such  a  provision  would  cease. 
Skittletharpe  v.  Skittletharpe  (1902) 
130  N.  a  72,  40  S.  E.  851. 

Alimony  is  a  maintenance  afforded 
to  the  wife  where  the  husband  refuses. 
to  give  it,  or  where  from  his  improper 
conduct  he  compels  her  to  separate 
from  him,  and  is  a  provision  for  her 
support,  to  continue  during  their  joint 
lives  or  so  long  as  they  continue  to 
live  apart,  and  upon  their  mutual  con- 
sent to  live  together  it  ceases.  Wall- 
ingsford  v.  Wallingsford  (1823)  6 
Harr.  &  J.  (Md.)  398. 

In  PoUey  v.  Polley  (1916)  128  Md. 
60,  97  Atl.  526,  a  suit  for  alimony  un- 
der the  Ck>de,  the  court  said  that  on 
the  mutual  consent  of  husband  and 
wife  to  live  togethw  alimony  ceases. 

In  Umlauf  v.  Umlauf  (1882)  103  IlL 
651,  it  was  said  that  the  resumption 
of  the  conjugal  relation  or  the  death 
of  either  party  would  operate  as  the 
eztinguislunent  of  the  wife's  claim  to 
an  allowance  for  separate  mainte- 
nance. 

Monthly  payments  for  separate 
maintenance  should  continue  only  un- 
til a  reconciliation  shall  have  been  ef- 
fected between  the  husband  and  wife, 
and  until  the  husband  shall  have  re- 
tamed,  but  the  chancellor  should  be 
fully  satisfied  as  to  the  facts  before 
ordering  that  the  payments  be  discon- 
tinued. Cureton  v.  Cureton  (1906) 
117  Tenn.  lOS,  96  S.  W.  608. 

In  Price  v.  Price  (1906)  76  Neb.  552, 
106  N.  W.  657,  maintenance  was  or- 
dered until  the  husband  should  have 
provided  a  home  for  plaintiff  in  which 
she  can  live  with  him  as  his  wife. 

A  judgment  for  alimony  awarded  as 
an  independent  right  under  statute  ter- 
minates on  the  reconciliation  of  the 
parties,  and  on  motion  and  sufficient 
evidence.  Crews  v.  Crews  (1918)  195 
N.  C  168,  95  S.  E.  149. 

In  Logan  v.  Logan  (1841)  2  B.  Men. 
(Ky.)  142,  it  was  held  that  if,  after 
tiie  premature  filing  of  a  bill  for  ali- 
mony, a  husband  had  made  a  satisfac- 


tory offer  of  reconciliation,  and  it  had 
been  rejected  without  suflicient  cause, 
the  bill  ought  to  have  been  instantly 
dismissed. 

Where  a  separation  was  proper  by 
reason  of  the  cruel  treatment  of  the 
husband,  the  chancellor  has  the  power 
to  require  the  husband  to  support  the 
wife  during  coverture,  or  until  a  rec- 
.  onciliation  takes  place  between  the 
parties.  Hulett.v.  Hulett  (1882)  80 
Ky.  364. 

If  successful  in  a  suit  for  separate 
maintenance,  a  wife  is  entitled  to  a 
reasonable  amount  during  coverture, 
or  until  reconciliation,  estimated  with 
reference  to  the  means  of  her  hus- 
band, and  payable  out  of  his  estate. 
Hanscom  v.  Hanscom  (1895)  6  Colo. 
App.  97,  39  Pac.  885. 

In  Kuntz  v.  Kuntz  (1912)  80  N.  J. 
Eq.  429,  83  Atl.  787,  a  wife's  suit  for 
maintenance  under  the  statute,  the 
court  said  that  the  return  of  the  wife 
to  her  husband,  and  the  resumption  by 
the  parties  of  their  wonted  marital  re- 
lations, had  ended  all  litigation  be- 
tween them,  rendering  it  impossible 
for  the  court  to  make  any  adverse  or- 
der in  the  cause,  or  perhaps  any  order 
whatever,  except  an  order  dismissing 
the  bill. 

In  Reid  v.  Robinson  (1864)  9  Lower 
Can.  Jur.  103,  it  was  held  that  where 
a  wife  became  reconciled  with  her 
husband  after  an  alimentary  allow- 
ance had  been  made,  pending  the 
wife's  action  en  separation  de  corps  et 
de  biens,  such  reconciliation  termi- 
nated her  right  to  the  allowance  and 
made  it  necessary  for  her  to  begin  the 
action  again. 

In  Williams  v.  (Jallow  (1717)  2  Vem. 
752,  23  Eng.  Reprint,  1091,  the  allow- 
ance for  a  wife's  separate  mainte- 
nance was  for  her  necessary  support 
and  maintenance  until  the  husband 
should  have  applied  himself  to  some 
course  of  business  or  some  way  of  liv- 
ing suitable  to  receive  his  wife,  he 
having  put  the  wife  in  danger  of  her 
life  by  firing  a  pistol  at  her,  and  other 
rude  and  cruel  treatment,  she  having 
been  turned  out  of  doors  by  the  plain- 
tiff's father. 

In  Oxenden  v.  Oxenden  (1706)  Gilb. 
Eq.  Rep.  1,  25  Eng.  Reprint,  1,  2  Vem. 
498,  23  Eng.  Reprint,  916,  Prec.  in  Ch. 
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289,  24  Engr.  Reprint,  116,  it  appears 
that  the  separate  maintenance  allowed 
a  wife  was  until  there  should  be  a  re- 
sumption of  cohabitation. 

However,  in  McIIroy  ▼.  McIIroy 
(1911)  208  Mass.  458,  94  N.  E.  696, 
Ann.  Gas.  1912 A,  934,  it  was  held  that 
the  right  of  a  wife  to  obtain  and  en- 
force an  order  for  her  support  by  her 
husband  was  not  necessarily  destroyed 
by  the  fact  that  she- had  returned  to 
his  home,  and  the  order  once  made 
should  continue  in  force  until  revised 
or  altered  by  the  court  itself,  upon 
proper  application  and  due  hearing, 
but  the  decree  is  not  annulled  either 
iSermanently  or  temporarily  by  acts  of 
the  parties. 

VI.  Allowance  or  necessariem  fumUhed. 
a.  Allovcanoe, 

It  seems  that  the  fact  that  a. hus- 
band is  making  his  wife  a  suitable  and 
regular  allowance  is  a  defense  to  her 
action  for  separate  support  and  main- 
tenance. Lathrop  v.  Lathrop  (1906) 
78  Conn.  650,  63  Atl.  614;  Dudley  v. 
Dudley  (1916)  86  N.  J.  Eq.  245,  98  Atl. 
452;  Symington  v.  Symington  (1896) 
—  N.  J.  Eq.  — ,  36  Atl.  81. 

Thus  in  Dudley  v.  Dudley  (1916)  98 
N.  J.  Eq.  245,  98  Atl.  452,  a  wife's  ac- 
tion for  maintenance  brought  under 
the  Divorce  Act,  which  provides  that 
a  wife  may  secure  support  and  main- 
tenance where  her  husband,  without 
Justifiable  cause,  abandons  or  sepa- 
rates himself  from  her  and  neglects  or 
refuses  to  maintain  and  provide  for 
her,  it  was  held  that  the  wife  was  not 
entitled  to  a  decree  for  separate  main- 
tenance where,  almost  immediately 
after  the  separation,  the  defendant  of- 
fered to  make  a  reasonable  monthly 
allowance  for  the  wife,  has  constantly 
been  ready  to  make  such  allowance, 
and  has  frequently  attempted  to  per- 
suade her  to  accept  it  for  her  mainte- 
nance and  support,  since,  under  the 
statute,  to  entitle  the  wife  to  relief 
it  must  appear  not  only  that  the  hus- 
band has  abandoned  her  or  separated 
himself  from  her,  but  also  that  he  re- 
fuses or  neglects  to  maintain  and  pro- 
vide for  her  In  such  a  manner  as  the 
circumstances  of  the  parties  make 
suitable. 


In  Lathrop  v.  Lathrop  (Crnm.)  su- 
pra, an  action  brought  by  a  wife 
against  her  husband  for  support  un- 
der a  statute  authorizing  such  action 
where  any  person  shall  become  poor 
and  unable  to  support  himself  or  her- 
self, and  family,  and  shall  have  a  hus- 
band, father,  or  mother,  etc.,  who  are 
able  to  provide  such  support  and  shall 
neglect  to  do  so,  in  which  the  court 
accepted  as  the  standard  by  which  the 
■  defendant's  alleged  neglect  was  to  be 
determined  that  by  which  the  law 
measures  his  marital  duty  of  mainte- 
nance, it  was  held  that  an  allowance 
by  the  husband  which  was  not  palpa- 
bly inadequate  or  unsatisfactory  to 
the  plaintiff,  and  of  which  she  accept- 
ed the  first  monthly  instalment,  would 
defeat  the  action,  since  there  was  not 
on  the  defendant's  part  a  neglect  to 
provide  a  suitable  support  within  the 
meaning  of  the  statute.  The  court 
said:  "The  facts  found  are  that  on 
June  6th,  1903,  the  defendant  notified 
the  plaintiff  that  he  had  made  up  his 
mind  they  could  not  live  together  hap- 
pily any  longer,  that  he  intended  to 
break  up  housekeeping;  that  she 
might  remain  in  their  then  home  until 
July  1st;,  that  he  would  then  cease 
pajring  rent  therefor;  that  she  could 
then  secure  a  tenement  or  flat,  or 
board,  as  she  saw  fit;  that  she  might 
take  such  furniture  as  she  wished; 
and  that  he  would  allow  her  $50  & 
month  toward  her  support.  He  re- 
quested her  to  confer  with  his  counsel 
as  to  terms  of  separation,  and  such 
conference  she  shortly  had.  She  waa 
then  informed  that  she  would  be  al- 
lowed $50  a  month  for  her  support, 
and  an  additional  amount  if  it  should 
become  necessary.  The  plaintiff  did 
not  agree  to  accept  these  as  definite 
terms  of  settlement,  but  she  accepted 
counsel's  check  for  $50  as  the  first 
monthly  payment,  and  thereafter  ton- 
tinued  to  do  so  until  the  following 
March,  when  other  events  which  are 
made  the  subject  of  the  special  de- 
fense had  intervened.  The  present  ac- 
tion was  instituted  July  9th,  1908.  It 
does  not  appear  that  the  tentative  ar- 
rangement proposed  by  counsel  was 
not  acceptable  to  the  plaintiff  as  such, 
or  that  she  objected  to  it,  or  then  or 
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thereafter,  before  suit  was  bejrun,  rep- 
resented to  the  defendant  or  his  coun- 
sel that  the  allowance  made  was  in- 
adequate- or  unsatisfactory,  or  made 
a  request  for  a  larger  one.  There  is 
nothing  in  the  finding  that  puts  the 
defendant  in  the  attitude  of  refusing 
any  request  or  demand  made  upon 
him,  or  of  making  a  palpably  inade- 
qaate  provision,  or  of  withholding 
what  he  had  reasonable  cause  to  be- 
lieve was  a  reasonable  and  proper  one. 
The  committee  in  March,  1906,  found, 
in  the  light  of  events  as  they  had 
transpired,  that  $100  a  month  from 
and  after  the  institution  of  the  action 
was  a  necessary  and  reasonable  sum 
for  the  plaintiflTs  support  in  the  man- 
ner in  which  she  had  been  accustomed 
to  live  since  her  marriage.  Cunning- 
ham ▼.  Cunningham  (1902)  76  Conn. 
66,  62  Atl.  818.  That  such  was  the 
ease  at  the  time  of  the  separation,  or 
if  so,  that  the  defendant  had  reason- 
able cause  to  know  or  believe  that  his 
provision  of  a  less  sum  was  inade- 
quate, does  not  appear.  From  such  a 
state  of  facts,  the  legal  conclusion 
that  there  was  on  the  defendant's  part 
a  neglect  to  provide  suitable  sup- 
port, within  the  meaning  of  the  stat- 
ute, cannot  be  drawn." 

And  see  Symington  ▼.  Symington 
(1896)  —  N.  J.  Eq.  — ,  86  Atl.  21, 
wherein  a  wife's  bill  for  separate 
maintenance  was  dismissed  without 
prejudice  to  renew  the  application  in 
case  the  husband  should  refuse  to  pay 
a  small  allowance  made  by  him  previ- 
ous to  the  filing  of  the  bill  by  the  wife, 
it  appearing  that  the  husband's  in- 
vitation to  his  wife  to  return  to  hins 
was  made  for  the  purpose  of  evading 
the  payment  of  additional  support,  bat 
that  tlie  wife's  visit  was  net  made  with 
the  purpose  of  making  her  permanent 
home  with  her  husband. 

Eat  where  the  allowance  made  by 
the  husband  is  not  sufficient,  it  in  not 
a  defense  to  her  suit  for  separate 
nudntoianee.  Youngs  v.  Youngs 
(1899)  78  Ho.  App.  226;  O'Brien  v. 
O'Brien  (1892)  49  N.  Y.  Eq.  486,  28 
Atl.  1078;  Hackey  v.  Mackey  (1914) 
88  N.  J.  Eq.  650,  91  Atl.  816. 

Thns,  in  Youngs  v.  Youngs  (Mo.) 
snpra,  a  suit  by  an  abandoned  wife 


for  support  and  maintenance,  brought 
under  a  statute  giving  a  cause  of  ac- 
tion in  such  cases  where  there  has 
been  an  abandonment  by  the  husband 
and  a  refusal  or  neglect  to  maintain 
and  provide  for  the  wife,  it  was  held 
that  an  allowance  made  by  the  hus- 
band which  was  not  sufficient,  in  view 
of  the  husband's  income,  to  supply  the 
wife  with  the  ordinary  and  reasonable 
necessities  of  one  in  her  station  in 
life,  was  not  a  defense  to  the  action. 

In  Mackay  v.  Mackay  (N.  J.)  supra, 
it  was  held  that  where  an  allowance 
made  for  the  maintenance  of  a  wife 
was  not  suitable  and  proper  accord- 
ing to  the  husband's  income,  the  trial 
court  is  warranted  in  finding  that  the 
husband  was  guilty  of  refusing  and 
neglecting  suitably  to  maintain  and 
provide  for  his  wife  in  the  sense  in 
which  the  words  were  used  in  the  stat- 
ute authorizing  such  maintenance. 

Where  a  statute  authorizes  the  court 
to  order  such  suitable  support  and 
maintenance  of  a  wife  as  the  nature 
cf  the  case  and  circumstances  of  the 
parties  render  suitable  and  proper  in 
the  opinion  of  the  court,  it  is  not  a 
defense  to  a  wife's  action  for  separate 
maintenance,  such  as  will  preclude 
examination  by  the  court  into  its 
sufficiency,  that  a  provision  made  by 
the  husband,  such  as  allowing  the  wife 
to  live  in  his  tenement  and  collect  the 
rent  of  certain  other  tenements,  would 
enable  the  wife  to  live  in  decency,  but 
it  is  the  duty  of  the  court,  under  such 
circumstances  to  determine  whether 
the  amount  already  provided  is  such 
as  the  nature  of  the  case  and  the  cir- 
cumstances of  the  parties  render  suit- 
able and  proper.  O'Brien  v.  O'Brien 
(1892)  49  N.  J.  Eq.  436,  23  AtL  1073. 

ft.  JHeoeMurlea. 

In  cases  where  the  husband  is  fur- 
nishing the  wife  with  necessaries 
there  is  some  conflict  as  to  her  right 
to  maintain  an  action  for  support 
Thus  it  is  held  that  there  must  be  a 
refusal  or  neglect  to  provide  for  the 
wife,  which  would  supp6rt  the  view 
that  the  fact  that  the  husband  is  fur- 
nishing necessaries  would  defeat  the 
wife's  action  for  separate  mainte- 
nance. Butler  V.  Butler  (1828)  4  Litt 
(Ky.)  201;  Eindorf  v.  Kindorf  (1918) 
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178  Mo.  App.  635,  161  S.  W.  138; 
Schonbprn  v.  Schonborn  (1902)  27 
Wash.  421,  67  Pac.  987. 

To  recover  under  the  statute,  there 
must  be  not  only  an  abandonment  by 
the  husband,  but  a  refusal  or  neglect 
on  his  part  to  maintain  and  provide 
for  the  wife.  Kindorf  v.  Kindorf 
(1913)  178  Mo.  App.  635, 161  S.  W.  318. 

Where  no  refusal  of  the  husband  to 
provide  for  tlie  wife  is  shown,  the 
court  should  sustain  a  motion  to 
dismiss.  Schonborn  v.  Schonborn 
(Waah.)  supra. 

So  the  bare  act  of  a  husband  taking 
a  different  home  near  at  hand  is  not 
sufficient  to  induce  the  chancellor  to 
decree  alimony,  but  the  husband  must 
have  withdrawn  the  means  of  support 
from  the  wife,  or  have  refused  to  pro- 
vide for  her,  before  he  could  be  liable 
to  a  decree.  Butler  v.  Butler  (Ky.) 
supra. 

And  it  has  been  held  that  the  amount 
of  necessaries  furnished  by  a  husband 
living  apart  from  his  wife,  secured  by 
her  from  business -houses  by  having 
them  charged  to  the  defendant,  should 
be  deducted  from  an  allowance  de- 
creed for  separate  maintenance  of  the 
wife  in  her  suit  for  such  maintenance. 
Gans  V.  Cans  (1914)  157  Ky.  775,  164 
S.  W.  96. 

But  the  fact  that  the  husband  is  fur- 
nishing some  support  is  not  a  defense, 
where  it  is  shown  that  such  support 
is  inadequate  under  the  circumstances. 
Wray  v.  Wray  (1858)  33  Ala.  187; 
Finch  v.  Finch  (reported  herewith) 
ante,  1;  Herrett  v.  Herrett  (1910) 
60  Wash.  607,  111  Pac.  867. 

Thus  in  Wray  v.  Wray  (Ala.)  supra, 
a  wife's  suit  for  alimony,  it  was 
claimed  for  the  husband  that  he  had 
proposed  to  provide  for  his  wife,  and 
that  he  had  actually  made  some  pro- 
vision for  her,  and  that  he  should  not 
be  decreed  to  do  what  he  has  already 
done.  The  court  said  that  if  the  hus< 
band  had,  up  to  the  time  of  the  trial, 
made  a  sufficient  provision  independ- 
ent of  any  coercive  measures  through 
the  courts  of  the  country,  it  would 
consider  the  legal  question  presented, 
but  that  a  decision  of  the  question  was 
rendered  unnecessary  by  the  fact  that 


the  support  offered  and  supplied  was 
greatly  inadequate. 

In  Herrett  v.  Herrett  (Wash.)  su- 
pra, a  husband  could  not  defeat  his 
wife's  action  for  separate  maintenanc« 
on  the  ground  that  he  has  provided 
groceries,  and  paid  for  the  laundry 
find  medicines  and  doctor's -bills,  and 
bills  of  that  character,  it  appearing 
that  for  a  year  prior  to  the  action  the 
parties,  while  residing  in  the  same 
house,  had  not  cohabited,  and  for  more 
than  three  months  the  defendant  had 
refused  to  converse  with  the  plaintiff, 
and  had  repeatedly  urged  her  to  se- 
cure a  divorce  from  him,  and  had  re- 
fused to  give  her  the  means  to  secure 
the  comforts  and  necessaries  of  life, 
and  had  refused  her  credit  with  mer- 
chants for  her  perscmal  needs,  since  it 
is  as  much  the  duty  of  the  husband  to 
supply  his  wife  with  clothing  befitting 
her  station  in  life  as  it  is  to  furnish 
her  with  groceries. 

In  Finch  v.  Finch,  a  suit  for  ali- 
mony, it  was  held  that  a  gift  of  bank 
books  by  the  husband  to  the  wife, 
prior  to  his  desertion  two  years  before 
'  the  suit,  was  not  performance  of  his 
duty  of  support,  and  an  acceptance  by 
the  wife  was  not  tantamount  to  a  re- 
lease by  the  wife  of  the  husband  from 
the  performance  of  his  marital  duty. 

But  in  other  jurisdictions,  it  is  held 
that  the  fact  that  a  husband  is  fup- 
Dishing  his  wife  with  necessaries  is 
not  a  defense  to  an  action  for  separate 
maintenance.  Sweasey  v.  Sweasey 
(1899)  126  Cat  123,  68  Pac.  456;  Ck>op* 
er  V.  Cooper  (1911)  160  UL  App.  449. 
See  also  Earle  ▼.  Earle  (1895)  60  UL 
App.  860. 

Thus  in  Ciooper  v.  Cooper  (IIL)  su- 
pra, a  wife's  action  for  separate  main- 
tenance, it  was  contended  by  the  de- 
fendant that  the  complainant  was  not 
living  separate  and  apart  from  him 
while  she  occupied  the  home  furnished 
by  him,  and  continued  to  be  supported 
by  him  through  his  credit  at  stores 
where  the  parties  traded,  and  had 
checks  from  the  defendant  of  |6  per 
week  for  incidental  expenses ;  and  al- 
though the  question  raised  was  the 
wife's  right  to  temporary  alimony,  the 
court  said  that  if  the  defendant  was 
living  in  an  adulterous  relation  witti 
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another  womiu,  as  stated  in  tiie  bill, 
it  was  immaterial  where  the  complain- 
ant resided,  provided  she  waa  not  liv- 
ing with  the  defendant,  and  immaterial 
that  defendant  paid  the  complainant's 
necessary  household  expenses,  and 
that  if  the  allesations  of  the  bill  were 
true,  the  complainant  would  unques- 
tionably be  justified  in  leaving  the 
home  if  the  defendant  should  return 
to  live  there,  and  that  complainant  was 
entitled  to  a  decree  for  separate  main- 
tenance. 

And  in  Sweasey  v.  Sweaaey  (CaL) 
supra,  an  action  under  the  Code  by  a 
wife  against  her  husband  to  secure  an 
allowance  for  separate  maintenanee, 
in  which  there  was  a  cross  complaint 
asking  for  divorce,  it  was  held  that 
the  fact  that  the  husband  allowed  the 
wife  to  live  at  their  hotel  and  to  use 
his  credit  to  obtain  necessaries  was 
not  a  defense  to  her  action  for  sepa- 
rate maintenance,  the  court  saying: 
"If  the  trial  court  did,  as  surmised, 
rule  that  plaintiff  could  not  have  a 
provision  made  for  her  in  her  own  suit 
because  she  can  live  at  the  hotel  and 
has  not  been  prevented  from  the  use 
of  bis  credit  to  obtain  necessaries,  this 
was  plainly  error.  A  wife  who  is  left 
otherwise  unprovided  for  may  always 
use  his  credit  to  obtain  necessaries. 
It  needs  no  decree  of  court  to  secure 
that  right,  but  she  may  be  entitled  to 
more  than  what  is  absolutely  neces- 
sary, and  she  is  not  compelled  to  rely 
upon  his  whim  and  temper  for  them. 
She  is  entitled  to  an  allowance  and 
security  for  its  payment,  or  an  execa- 
tion  to  enforce  its  payment,  or  per- 
haps to  have  a  receiver  appointed,  as 
provided  in  §  140  of  the  Civil  Code." 

So  in  Earle  v.  Earle  (HI.)  supra, 
wherein  it  appeared  that  when  the 
wife  filed  her  bill  she  was  already  pro- 
vided by  the  husband  with  a  home 
which  had  been  deemed  by  them  to  be 
a  suitable  one  to  live  in,  and  she  was 
living  in  it  undisturbed  by  the  hus- 
band, and  it  not  appearing  that  she 
was  held  responsible  for  bills  incurred 
for  her  support,  a  decree  in  her  favor 
for  separate  maintenanee  would  give 
her  but  little  more,  and  until  she  has 
shown  some  refusal  by  him,  beyead  his 
mere  absenting  himself  from  their 
6  A.L.R.— 6. 


home,  it  was  said  that  a  court  of  equity 
should  refuse  to  aid  her  to  reside 
pendente  lite  in  expensive  hotels. 

Vii-  tfeeeaaity  o/  aeparntivm, 
a.  In  genemi. 

It  is  generally  held  that  the  parties 
to  an  action  for  separate  maintenance 
must  be  living  apart  at  the  time  the 
action  is  commenced,  and  hence  the 
fact  that  the  parties  are  not  separated 
will  be  a  defense  to  the  action,  and 
this  is  especially  true  where  the  action 
is  brought  by  virtue  of  a  statute  pro- 
viding that  a  wife  who  is  living  apart 
from  her  husband  without  her  fault 
Is  entitled  to  an  allowance  for  mainte- 
nance and  support.  Earle  v.  Earle 
(1895)  60  IlL  App.  360;  Will  v.  Will 
(1907)  134  IlL  App.  67;  Raab  v.  Raab 
(1909)  150  ni.  App.  554;  Margarum  v. 
Margarum  (1898)  57  N.  J.  Eq.  249,  41 
Atl.  357;  Battey  v.  Battey  (1845)  1 
R.  I.  212. 

Thus  in  Battey  v.  Battey  (R.  L)  su- 
pra, it  was  said  that  before  a  petition 
for  separate  maintenance  can  be  right- 
fully preferred  the  relation  of  cohabi- 
tancy  must  already  have  been  broken 
up,  there  must  already  be  a  separa- 
tion of  the  parties,  since  the  power  of 
the  court  under  the  statute  is  not  to 
decree  a  separation,  but  a  separate 
maintenance. 

The  wife  seeking  separate  mainte- 
nance must,  by  proof,  demonstrate 
that  her  case  is  within  liie  statute  and 
that  she  is  living  separate  and  apart 
from  her  husband  without  her  fault, 
before  the  court  can  decree  a  separate 
naiatehanee.  Raab  v.  Raab  (1909) 
160  IlL  App.  654. 

In  Earle  v.  Earle  (111.)  supra,  an 
action  for  separate  maintenance  of  a 
wife,  brought  by  virtue  of  a  statute 
giving  such  relief  to  a  wife  who  is  liv- 
ing apart  from  her  husband  without 
her  fault,  the  court  held  that  it  is  in- 
dispensable to  the  maintaining  of  a 
bill  for  separate  maintenance  that,  at 
the  time  of  beginning  the  suit,  the 
wife  should  be  living  separate  aad 
apart  from  her  husband. 

Under  a  statute  authorizing  sepa- 
rate maintenance  to  a  wife  where  her 
husband  abandons  her  and  does  not 
support  her,  it  was  held  that  a  wife 
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could  not  have  separate  maiatmaBoe 
from  her  faaaband  who,  aMioush  he 
was  fiaanciallsr  iaeapable  and  ii«Y«r 
had  much  earning  power,  did  not 
abandon  his  wife,  and  at  ail  times  de- 
sired to  live  with  her,  but  was  forced 
by  her  to  live  elsewhere.  Hargarum 
V.  Margarum  (1898)  57  N.  J.  Eq.  349, 
41  Atl.  367. 

In  Will  V.  Will  (1907)  134  lU.  App. 
67,  a  wife's  action  for  separate  mainte- 
nance brought  under  a  statute  giving 
a  remedy  in  equity  to  married  wonien 
who  are  living  separate  and  apart 
from  their  husbands  without  their 
fault,  it  was  held  that  the  wife  could 
not  recover  upon  a  showing  that,  al- 
though marital  relations  between  her 
and  her  husband  had  caased,  the  de- 
fendant was  providing  her  with  a 
home  which  had  been  deemed  by  them 
a  suitable  one  for  them  to  live  in,  and 
she  was  living  in  it  undisturbed  by  the 
defendant,  and  he  was  paying  all  bills 
incurred  without  objection  or  com- 
plaint, and  that  the  plaintiff  and  de- 
fendant were  living  together  in  their 
apartment  at  the  time  of  the  filing  of 
the  bill  and  afterwards,  and  hence 
complainant  was  not  living  separate 
and  apart  from  the  defendant  as  pro- 
vided by  the  statute. 

h.  FarUea  Uvtng  binder  aatne  roof, 
t.  AUou>ano»  granted. 

In  eases  where  the  parties  to  an  ac- 
tion for  sejMurate  maintenance  are  liv- 
ing under  the  same  roof,  the  decisions 
are  somewhat  conflicting,  although,  as 
the  real  question  involved  is  whether 
the  parties  are  living  apart,  it  is  possi- 
ble in  the  cases  reviewed  that  the 
weight  given  to  other  facts  has  influ- 
enced the  decisions  and  that  the  cases 
might  be  reconciled.  It  has  been  held 
that  a  wife  may  recover  separate  main- 
tenance, although  the  parties  are  still 
living  under  the  same  roof,  but  not 
cohabiting  as  man  and  wife.  Buck- 
nam  v.  Bueknam  (1900)  176  Mass.  229, 
48  L.1LA.  785,  67  N.  E.  343;  Mcllroy  ▼. 
Mcllrey  (1911)  208  Mass.  458,  94  N. 
E.  696,  Ann.  Gas.  1912A,  M4;  Polster 
V.  Polster  (1909)  145  Mo.  App.  606, 
123  S.  W.  81;  Anshntx  v.  Anahntz 
<1868)  16  N.  J.  B«.  Itt;  Smith  t.  Smith 
(1915)  172  Iowa,  829,  161  N.  W.  1086. 


Thus  in  Polster  ▼.  Polster  (1909)  14S 
M*.  App.  606,  128  S.  W.  81,  a  suit  un- 
der a  statute  by  a  wifie  against  her 
(Hisband  for  maintenance,  it  was  held 
that  a  wife  would  not  forfeit  her  right 
of  Bq>arate  maintenance  merely  be- 
cause she  continued  living  under  the 
same  roof,  but  separate  and  apart 
from  her  husband,  after  he  has  added 
insult  to  injuiy  by  both  maltreatment 
and  refusal  to  support,  but  that  the 
mere  fact  that  the  parties  continued  to 
reside  in  the  same  house  at  the  time 
the  suit  was  instituted  was  wholly  im- 
material. 

So,  under  a  statute  providing  that 
the  court  may  make  an  order  concern- 
ing the  support  of  a  vidfe  when  a  hus- 
band fails  without  just  cause  to  fur- 
nish suitable  support  for  her,  or  has 
deserted  her,  or  when  the  wife  for 
Justifiable  cause  is  actually  living 
apart  from  her  husband,  it  was  held 
that  a  wife  could  recover  such  sup- 
port where  the  agreed  facts  showed 
that  the  parties  do  not  occupy  the 
same  room  or  bed,  that  they  do  not  eat 
together,  or  have  any  conversation  ex- 
cept such  as  is  absolutely  necessary, 
though  she  cooks  the  food  furnished 
by  him  for  both,  and  she  is  in  great 
need  of  clothing,  medicine,  and  other 
things  which  he  refuses  to  furnish. 
Bueknam  v.  Bueknam  (Mass.)  supra. 

And  in  Mcllroy  v.  Mcllroy  (1911) 
208  Mass.  458,  94  N.  E.  696,  Ann.  Cas. 
1912A,  934,  it  was  said  that  an  order 
for  the  support  of  a  wife  might  be 
made,  although  the  wife  had  never  left 
her  husband's  house. 

In  Anshutz  ▼.  Anshutz  (1863)  18 
N.  J.  Eq.  162,  a  wife's  suit  for  alimony 
for  the  support  and  maintenance  of 
herself  and  children,  it  was  said  that  a 
wife  has  no  right  to  the  interference  of 
the  court  for  her  maintenance  until 
the  abandonment  or  separation  has 
taken  place,  although  there  may  be  an 
abandonment  or  separation  within  the 
sound  construction  of  the  statute, 
while  the  parties  continue  under  the 
same  roof,  as  where  the  husband  ut- 
terly refuses  to  have  any  intercourse 
with  his  wife,  or  to  make  any  provi- 
sion for  her  maintenance;  thus  he  may 
seclude  himself  in  a  portion  of  his 
house  and  take  his  meals  alone,  or 
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bMurd  •hewliwre  tbaa  in  his  hoaac,  aad 
thoB  u  effeetnally  separate  hiaself 
fimn  Iwr  and  refoee  te  provide  for  her 
n  in  case  of  an  actual  abandonment, 
alttaoosb  in  whatever  form  it  may  ex- 
ist there  naut  be  an  alMBdoaniMit  or 
aeparation  from  the  wife. 

In  Smith  v.  Smith  (I«w8)  supra, 
separate  maintenance  was  granted  to 
a  wife  on  safBcient  reasons  although 
it  appeared,  without  diseussion  there- 
of, that  the  parties  continued  to  live 
under  the  sanM  roof,  but  did  not  oc- 
cupy the  same  bed. 

a.  AUmemnce  re/uaei. 

In  niinms,  separate  Maintenance  has 
baea  refoaed  where  the  parties  are 
still  living  in  the  sasss  house.  KIwnoM 
V.  Klennne  (1890)  87  111.  App.  64; 
Rathmann  v.  Rathmann  (1916)  196  IlL 
App.  20. 

Thus  In  Klemme  v.  Klemme  (III.) 
supra,  it  was  held  that  where  a  hus- 
band and  wife  are  living  in  the  same 
house  and  eating  at  the  same  table, 
although  they  have  not  for  several 
years  occupied  the  same  room,  they  are 
not  living  apart  within  the  meaning 
ef  the  statute,  and  the  wife  may  not, 
therefore,  recover  in  an  action  for 
separate  maintenance  ander  the  stat- 
ute. 

So  in  Rathmann  v.  Rathmann  (III.) 
supra,  it  is  said  in  the  abstract  of  the 
pinion  that  in  order  for  a  wife  to  re- 
cover in  a  liuit  for  separate  mainte- 
ance,  it  must  appear  that  the  parties 
are  actually  living  separate  and  apart 
at  the  time  the  bill  was  filed,  and  that 
a  finding  that  the  parties  were  living 
apart  was  not  sustained  by  evidence 
that  the  wife  was  compelled  to  cease 
her  relation  with  the  defendant  as  his 
wife,  although  continuing  to  live  un- 
der the  same  roof,  each  occupying  a 
separate  room,  there  being  no  evidence 
as  to  whether  or  not  during  this  period 
the  parties  ate  at  the  same  table  or 
met  in  the  family  living  room,  or  that 
in  any  way  the  relationship  was 
changed,  save  the  fact  that  they  did 
net  occupy  the  same  room. 

S.  Bute  4n  Cattttdm, 

In  Canada,  on  somewhat  different 
facts,  the  decisons  in  two  eases  are 
conflicting. 


In  Price  v.  Price  (1910)  21  Ont  L. 
Rap.  454,  16  Ont.  Week.  Rep.  260,  it 
was  held  that  where  a  wife  was  living 
under  her  husband's  roof,  and,  though 
net  occupying  the  same  bed,  was  sup- 
pUed  with  food,  and  did  not  desire  the 
Nsumptiou  of  marital  intareourse,  but 
did  want  more  than  Just  bar  living,  she 
was  not  eirtitlcd  to  suceeed  in  an  ac- 
tion for  alimony,  but  must  enforce  the 
marital  oUigatimi  to  supply  her  with 
necescariaa  by  pledging  bar  husband's 
credit 

However,  in  Moffatt  v.  Hubcrdean 
(1914)  20  R.  L.  (N.  S.)  864,  20  R.  do  3. 
210,  cited  in  (Canadian  Case  Law  Dig, 
1914-15,  col.  207,  it  was  held  that  a 
wife  living  in  the  same  house  with 
her  husband  who  pays  her  household 
expenses,  but  who  only  comes  to  the 
house  for  meals,  he  sleeping  in  sepa- 
rate apartments,  is  entitled  to  an  ali- 
mentary allowance,  as  this  is  a  separa- 
tion in  fact  for  which  he  is  respon- 
sible. 

nil.  CmttommUvth 

a.  Conionatlon  a»  bar, 

Condonatien  is  a  defense  to  a  wife's 
action  for  separate  maintenance. 
Wade  V.  Wade  (1892)  S  CaL  Uu-ep. 
676,  81  Pae.  258;  Deems  v.  Dee»is 
(1872)  66  111.  167;  Meeftet  v.  Meekor 
(1898)  —  N.  J.  Eq.  — ,  27  Atl.  78;  Doe 
V.  Doe  (1916)  48  Utah,  200,  168  Pac. 
781;  Cherrington  v.  Cherrington 
(1916)  9  Alberta  L.  R.  181,  9  West 
Week.  Rep.  146 ;  Henderson  ▼.  Hendsor- 
son  (1872)  19  Grant.  Ch.  (U.  C)  4M; 
Payne  v.  Payne  (1900)  10  Ont  L.  Rep. 
742,  6  Ont.  Week.  Rep.  428 ;  Rattle  v. 
Ruttle  (1912)  23  Ont  Week.  Rep.  576, 
4  Ont  Week.  N.  457.  And  see  the 
cases  cited  iv  the  two  followiny  mb- 
divisions. 

Thus  in  Deenis  v.  Deenis  (1872)  66 
in.  167,  a  wife's  suit  for  separate 
maintenance  brought  under  a  statute 
authorizing  such  suits  in  cases  where 
married  women,  without  their  fault, 
are  living  separate  and  apart  from 
their  husbands,  it  was  held  that  con- 
donation by  the  wife  is  an  absolute 
bar  to  her  action,  and  that  the  aet  of 
the  wife  in  living  with  her  husband 
as  man  and  wife  fftr  flour  yeu«  after 
she  knew  of  the  offense  alleged  by  her 
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wa«  condonation,  the  court  saying: 
"It  nuty  be  conceded  that  the  husband 
had  acted  Improperly;  and  that  hia 
conduct  had  been  such  as  to  shock  the 
sensibilities  of  the  wife,  and  in  oppo- 
sition to  the  first  principles  of  moraI< 
ity.  But  after  full  knowledge  of  the 
existence  of  the  offense  she  continued 
cohabitation  with  him,  gare  birth  to  a 
child,  and  continued  to  live  with  him 
for  four  years,  durinf  which  time 
there  was  no  attempt  on  his  part  to 
seduce  his  daughter  or  disturb  the 
family  peace.  In  his  answer  the  de- 
fendant set  up  that  for  years  after  the 
pretended  offenses  the  complainant 
voluntarily  lived  and  cohabited  with 
him  as  his  wife  without  any  complaint, 
and  that,  if  the  offenses  charged  were 
committed,  the  complainant  had  for- 
given them.  The  proof  sustains  the 
answer.  Even  in  an  application  for  a 
divorce,  where  good  ground  once  exist- 
ed for  a  decree,  condonation  is  an 
absolute  bar  to  any  remedy  for  the 
particular  injary  which  has  been  for- 
given. This  principle  applies  as  well 
to  the  case  before  us.  The  separation, 
on  the  part  of  the  wife,  must  be  'with- 
out her  fault.'  If  he  has  committed 
an  offense  which  is  forgiven,  the  of- 
fense no  longer  exists,  and  there  can 
be  no  cause  for  the  separation.  Con- 
donation is  an  act  of  the  mind,  either 
expressed  or  implied.  It  may  be  in- 
dicated by  the  acts  of  the  party.  The 
complainant  testified  that  she  knew  of 
the  alleged  offenses ;  and  yet  after  this 
knowledge  there  was  continued  matri- 
monial intercourse.  For  such  facts 
the  law  presumes  forgiveness.  She 
was  cognizant  of  all  his  acts  upon 
which  the  alleged  offenses  were  based. 
For  four  years  they  lived  together  as 
man  and  wife,  and  there  was  uninter- 
rupted harmony  so  far  as  the  old  of- 
fenses were  concerned.  There  was  no 
attempt  to  revive  them,  and  no  conduct 
to  justify  a  separation.  Under  the  cir- 
cumstances we  must  presume  a  recon- 
ciliation. The  continuous  cohabita- 
tion with  knowledge  of  the  alleged 
guilt,  and  the  acquiescence  for  years, 
must  be  regarded  as  a  remission  of  the 
past  offenses." 

In  Rttttle  ▼.  Ruttle  ((tat.)  aupra,  an 
action    for    alimonv    was    dismissed 


where  the  wife  continued  to  live  with 
her  husband  for  some  two  months  aft- 
er the  action  was  begun,  and  cohabited 
with  him. 

In  Wade  ▼.  Wade  (Cal.)  supra,  it 
was  held  that  a  husband  was  entitled 
to  an  order  discontinuing  separate 
maintenance,  on  the  ground  that  the 
wife  had  returned  to  him,  and  that  the 
parties  have  lived  together,  occupying 
the  same  house  and  cohabiting  togeth- 
er as  husband  and  wife,  even  though 
the  wife  consented  to  matrimonial  in- 
tercourse to  prevent  her  husband  hav- 
ing a  good  ground  for  divorce,  it  ap- 
pearing that  she  had  a  horror  of  di- 
vorce and  feared  that  he  would  have 
a  cause  of  action  against  herto  obtain 
one  unless  she  consented. 

It.  Bevtval  «f  acts  eonioned. 

But  condonation  is  accompanied 
with  the  express  or  implied  condition 
that  the  wife  will  be  treated  with  con- 
jugal kindness,  and  upon  breach  of 
this  condition  by  any  matrimonial  of- 
fense, the  wife's  right  to  a  remedy  for 
former  injuries  is  revived.  Harrison 
v.  Harrison  (1852)  20  Ala.  629,  56  Am. 
Dec.  227;  Williams  v.  Williams  (1898) 
77  IlL  App.  229;  Shore  v.  Shors  (1906) 
133  Iowa,  22,  110  N.  W.  16;  Levin  v. 
Levin  (1903)  68  S.  C.  123,  46  S.  E.  946; 
Threewits  v.  Threewits  (1816)  4  S.  C. 
Eq.  (4  Desauss.)  660;  Aldrich  v.  Aid- 
rich  (1891)  21  Ont.  Rep.  447;  Rodman 
V.  Rodman  (1873)  20  Grant,  Ch.  (U. 
C.)  428;  Bavin  v.  Bavin  (1896)  27 
Ont  Rep.  67L 

Thus,  in  Harrison  v.  Harrison 
(Ala.)  supra,  an  action  of  debt  by  a 
wife  against  the  personal  representa- 
tives of  her  deceased  husband,  it  was 
held  that  condonation  is  accompanied 
with  an  implied  condition  that  the  in- 
jury shall  not  be  repeated,  and  that 
the  repetition  of  the  injury  takes  away 
the  condonation  and  operates  a  revival 
of  former  acts,  and  the  wife  thereupon 
becomes  remitted  to  her  original  right 
to  separate  maintenance. 

Although  a  decree  for  alimony  can- 
not be  based  on  wrongs  which  have 
been  condoned,  all  misconduct  having 
ceased  after  such  condonation,  to  hold 
that  cruelties  of  a  husband  which  have 
been  forgiven  are  not  to  be  considered 
when  others  have  followed  until  the 
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wrong  becomes  unbearable  would  not 
be  to  give  encouragement  and  sup- 
port to  a  wife's  patient  endarance,  but 
te  mock  at  it,  and  in  such  a  case  the 
court  will  connect  the  whole  of  the 
husband's  conduct  in  order  to  form  a 
correct  judgment  in  the  wife's  action 
for  alimony.  Levin  v.  Leyin  (1908)  68 
S.  C  123,  46  S.  E.  945,  wherein  the 
court  said :  "The  ease  of  Wise  v.  Wise 
(1901)  60  S.  C.  447,  88  S.  E.  794.  is 
not  in  conflict  with  this  view,  because 
"the  conditions  under  which  the  con- 
donation was  there  held  a  bar  are  es- 
sentially different  from  those  existing 
here." 

In  Shors  v.  Shors  (1906)  133  Iowa, 
22,  110  N.  W.  16,  a  suit  for  separate 
maintenance  and  custody  of  minor 
children,  it  was  held  that  condonation 
was  not  a  defense  where  unjust  ac- 
cusations were  made  up  to  the  very 
moment  of  final  separation,  and  even 
if  there  had  been  a  mutual  under- 
standing that  previous  charges  were 
to  be  forgiven,  it  was  based  on  condi- 
tion of  future  good  conduct,  and  a 
repetition  of  the  acts  revived  the  con- 
doned offenses. 

Condonation  by  a  wife  of  her  hus- 
band's cruel  treatment  is  a  forgive- 
ness with  an  implied  condition  that  the 
injury  shall  not  be  repeated,  and  a 
breach  of  this  condition  revives  the 
wife's  right  to  a  remedy  for  the  former 
injuiy,  such  as  separate  maintenance. 
Bavin  v.  Bavin  (Ont)  supra. 

If  a  wife  forgives  ill  usage  and  re- 
tarns  to  her  husband  on  promises  of 
good  usage,  she  may  not  thereafter  ob- 
tain the  assistance  of  the  court  to  se- 
cure separate  maintenance  if  those 
promises  have  been  faithfully  kept  and 
she  again  leaves  her  husband  from 
caprice,  but  if  there  are  clear  indica- 
tions of  a  breach  of  those  promises, 
and  some  actual  ill  usage,  she  is  not 
bound  to  wait  for  extremities,  as  in 
the  first  instance,  but  may  depart  as 
aeon  as  she  finds  the  promises  violated 
and  her  husband  returning  to  his  old 
bad  habits,  since  she  has  the  right  to 
jodge  the  fatare  by  the  past,  and  the 
court  will  connect  the  whole  of  the 
husband's  conduct  in  order  to  form  a 
correct  judgment.  Threewits  v.  Three- 


wits  (1916)  4  &  C  Eq.  (4  Desauss.) 
660. 

In  Williams  t.  Williams  (1898)  77 
IlL  App.  229,  a  wife's  suit  for  separate 
maintenance,  in  which  it  appeared 
that  the  defendant  was  afflicted  with 
an  incurable,  contagious,  and  loath- 
some disease  constituting  a  continuing 
offense  against  the  plaintiff  and  a  con- 
stant menace  to  her  health  in  ease  of 
cohabitation,  and  it  was  the  conten- 
tion of  the  defendant  that  the  plain- 
tiff had  condoned  prior  offenses  by  liv- 
ing with  him  after  filing  a  prior  bill 
alleging  the  same  grounds,  it  was  held 
that  if  the  plaintiff  lived  with  her  hus- 
band either  because  of  his  temporary 
core,  or  under  the  restraint  of  fear  or 
force  of  eireamstances,  or  before  she 
fully  realized  her  situation,  a  finding 
that  the  plaintiff  had  not  condoned  the 
defendant's  offense  was  warranted, 
the  court  saying  in  part:  "In  1  Nel- 
son OB  Divorce  &,  Separation,  §  461, 
the  author  says:  'According  to  a 
familiar  principle  of  law,  a  party  is 
not  bound  by  any  involuntary  act  in- 
duced by  force  or  fraud.  A  condona- 
tion will  not  be  implied  from  the  con- 
duet  of  a  plaintiff  while  acting  under 
the  restraint  of  fear  or  the  force  of 
circumstances.  The  fear  of  violence 
may  induee  the  wife  to  return  to  her 
husband,  or  to  remain  with  him  after 
he  has  been  guilty  of  a  cause  for  di- 
vorce, but  no  condonation  will  be  im- 
plied from  such  circumstances.'  The 
same  author  says  (§  456)  :  It  is'  the 
policy  of  the  law  to  encourage  recon- 
ciliation and  reunion  where  the  par- 
ties are  separated  on  account  of  the 
misconduct  of  one  of  them.  The  pur- 
pose is  evidently  to  reform  the  of- 
fender. .  .  .  If  no  reformation  is 
effected  by  the  reunion,  and  the  cruel- 
ty is  repeated,  or  the  offender  commits 
some  other  cause  for  divorce,  the  in- 
jured party  loses  no  rights  by  the  con- 
donation. The  former  offense  is  re- 
vived.'' And  in  §  461:  'The  doctrine 
of  condonation  is  that  the  offender  will 
reform  and  will  commit  no  matri- 
monial offense.  If  any  offense  is  com- 
mitted the  injured  party  is  entitled  to 
all  the  relief  she  could  have  obtained 
if  she  had  not  condoned  the  offense; 
otherwise,    she    will    suffer    for    her 
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rlchlfal  conduct  in  condoning  the  of- 
fense.' The  statements  of  this  text  aro 
reasonable  and  are  supported  by  re- 
spectable authority.  The  nature  of 
appellant's  ofifense  is  such  as  to  be 
oontinuing — a  constant  menace  to  his 
wife's  health  in  case  of  cohabitation. 
In  her  first  bill  she  alleged  that  she 
had  been  informed  that  her  husband 
could  not  be  permanently  cured,  and, 
ftr  aught  that  appears  from  these 
pleadings,  she  may  have  lived  with 
him  subsequently  to  the  filing  of  that 
bill,  as  his  wife,  because  he  had  been 
temporarily  cured,  or  she  may  have 
done  it  under  the  restraint  of  fear  or 
force  of  circumstances,  for  either  of 
which  reasons  she  would  be  relieved 
from  any  implied  condonation  by  rea- 
son of  the  matters  appearing  in  the 
pleadings.  Moreover,  by  the  present 
bill  it  appears  that  she  was  fully  ad- 
vised by  a  reputable  physician  of  the 
terrible  nature  of  appellant's  disease, 
and  that  it  was  incurable,  thereby 
making  it  plain  that  then  for  the  first 
time  she  fuUy  realized  his  condition 
and  her  situation." 

Violence  and  acts  of  cruelty  by  a 
husband  which  did  not  cause  the  wife 
to  leave  bene,  and  which  were  not  re- 
peated before  she  finally  did  leave, 
must  be  regarded  as  condoned,  but  the 
effect  «f  Sttbseqnent  adulterous  inter* 
counM  hy  the  husband  ia  to  revive  the 
Qoadoned  acts  of  cnieltyt  since  eoft- 
donatioa  is  always  on  the  condition 
that  there  shall  be  no  repetition  of  any 
matrimonial  offense  in  the  future,  and 
this  doctrine  extends  not  merely  to  an 
offense  of  the  same  nature,  but  to  any 
other  matrimonial  offense  which  falls 
within  the  cognizance  of  the  court. 
Aldrich  V.  Aldrich  (1891)  21  Ont  Rep. 
447. 

Where  a  wife  left  her  husband  sev- 
eral times  and  subsequently  returned 
until  the  last  occasion,  subsequent  al- 
leged acts  of  cruelty  were  held  not  suf- 
ficient to  revive  the  former  serious 
acts,  which  were  condoned  by  the  wife 
by  returning  to  live  with  her  husband. 
Cherrington  v.  Gherrington  (1916)  9 
Alberta  L.  R.  181,  9  West.  Week.  Rep. 
146. 

e.  Aet»  etmttUutktg  eiitfoiittew. 
In  a  suit  for  alimony,  it  was  held 


that  where  the  husband  kept  his  wife 
in  hotels  because  of  the  objection  of 
his  children  by  a  prior  marriage  to 
his  receiving  her  in  his  home,  and  oc- 
casionally visited  the  wife  and  had 
with .  her  the  intercourse  which  the 
marital  relations  justify,  her  submis- 
sion in  this  respect  cannot  be  treated 
as  a  condonation  of  the  husband's 
wrong  in  not  taking  her  to  his  home, 
so  as  to  bar  her  action  for  separate 
maintenance.  Weir  v.  Weir  (1864)  10 
Grant,  Ch.  (D.  C.)  565. 

In  Lovell  v.  Lovell  (1905)  11  Ont 
L.  Rep.  547,  affirmed  in  (1906)  13  Ont. 
L.  Rep.  669,  an  action  for  alimony  in 
which  it  was  urged  that  condonation 
was  established  by  the  fact  that  the 
parties  had  shared  the  same  bed  on  a 
certain  date,  it  was  said  that  condona- 
tion in  a  case  of  persistent  cruel  treat- 
ment (or  moral  tort)  is  a  very  differ- 
ent thing  from  condonation  in  a  dis- 
tinct case  of  matrimonial  transgres- 
sion, such  as  adultery,  so  that  condo- 
nation is  not  lightly  to  be  presumed 
from  a  continuance  of  cohabitation 
after  one  or  even  several  acts  of  cruel- 
ty, as  the  wife  might  be  afraid  to  cross 
her  husband  or  make  him  angry  by 
any  resistance,  and  might  therefore 
continue  the  ordinary  marital  inter- 
course ia  hopes  of  a  change  for  the 
better. 

U.  Wift'a  aeparmte  vropertft  er  ItuMme. 

Few  eaaea  have  been  fouad  oa  the 
question  whether  the  possession  of 
s^arate  property  or  income  by  the 
wife  is  a  defense  to  her  action  for  sep- 
arate maintenance,  and  these  cases 
are  not  entirely  in  accord. 

However,  most  of  the  cases  found 
support  the  broad  rule  that  while  a 
wife  may  not  be  required  to  exhaust 
her  resources  before  bringing  a  suit 
for  separate  maintenance,  and  thus 
the  possession  of  income  or  separate 
property  is  not  an  absolute  defense  to 
the  action,  the  amount  of  her  income 
or  property  will  affect,  at  least,  the 
amount  which  she  will  recover,  and 
the  possession  of  sufiBcient  means  for 
her  proper  support  will  probably  de- 
feat her  recovery  of  separate  mainte- 
nance. Austin  V.  Austin  (1908)  42 
Colo.  ISO,  94  Pac.  809;  Deckor  v.  Deck- 
er (1917)  279  IIL  300,  116  N.  E.  688; 
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MayeT  T.  Mayer  (1877)  6  Ohio  Dee. 
Reprint,  444;  Converse  v.  Converse 
(18  .6)  30  S.  C.  Eq.  (9  Rich.)  53\ 

Thoa  in  Aaetin  t.  Aostin  (Colo.) 
Bapra.  it  was  held  that  the  fact  that 
a  wife  bad  $S20  is  not  a  defense  to  her 
nit  for  separate  maintenance,  it  not 
being  necessary  that  a  wife  be  wholly 
without  means  before  she  is  qualified 
to  bring -a  soit  against  her  husband, 
but  the  court  said  that  it  must  pre- 
sume that  the  trial  court  had  found 
that  the  amount  the  wife  was  pos- 
sessed of  was  not  sufficient  to  meet 
her  necessary  demands,  and  that  the 
amount  awarded,  together  with  what 
•he  possessed,  would  supply  her  needs, 
thus  intimating  that  the  possession  of 
ind^Modent  means  by  the  Mrif  e  would 
be  a  defense  to  her  sait  for  separate 
maintenanee. 

So.  Decker  ▼.  Docker  (1917)  279  IH. 
«K).  116  N.  E.  688,  a  suit  for  separate 
maintenance  in  which  the  husband  in 
his  answer  said  that  he  was  not  an 
able-bodied  man  and  was  not  able  to 
earn  a  support  for  himself  and  wife, 
and  that  he  had  no  sufficient  income 
to  support  himself  comfortably,  and 
that  the  wife  was  receiving  an  income 
from  a  considerable  amount  of  prop- 
erty paid  for  with  money  belonging 
to  him.  would  seem  to  support  the  view 
that.  If  the  income  of  the  wife  be  suf- 
ficient to  suitably  support  her,  she 
may  not  recover  an  allowance  for  that 
purpose,  the  court  saying  in  part: 
"AppeHee  having  abandoned  his  wife 
without  just  cause  and  without  her 
fault,  the  question  of  their  property 
rights  must  be  settled  on  that  theory, 
and  upon  the  further  idea  that  the 
separation  is  to  continue,  inasmuch 
as  he  has  refused  to  return  to  her  on 
request.  The  amount,  if  any,  to  be 
allowed  a  wife  for  separate  mainte- 
nanee depends  not  only  upon  the  que»- 
tion  of  the  misconduct  of  the  husband, 
bnt  also  apon  the  matt«:  of  their  prop> 
etty  and  income^  as  well  as  their  ages, 
health,  past  and  present  habits,  social 
eenditkniB  and  etreumstances,  and 
apen  the  further  question  whether  or 
net  there  are  ekildren  dependent  upon 
oae  or  both  ef  them  for  support,  and 
tkt  amoants  required  therefor  by  each 
partgr.    The  amount  of  alimony  to  be 


allowed  in  a  separate  maintenanee 
suit  is  to  be  determined  in  the  same 
manner  as  in  a  case  for  divorce.  Hard- 
ing V.  Harding  (1899)  180  III.  481,  64 
N.  E.  687.  If  the  wife's  income  be  in- 
ssfficient  to  maintain  her  and  to  carry 
on  the  litigation,  the  husband's  in- 
come should  be  required  to  contribute 
to  her  income  as  alimony  and  to  bear 
the  expense  of  the  suit.  If  the  income 
of  the  wife  be  sufficient  to  suitably 
support  her  there  will  ordinarily  ex- 
ist no  reason  for  making  an  allow- 
ance for  that  purpose.  The  amount 
allowed  a  wife  for  separate  mainte- 
nance or  alimony  varies  from  a  sum 
sufficient  to  me^  the  actual  wants  and 
necessities  of  the  wife,  to  a  third  and 
even  a  half  of  the  Income  of  the  hus- 
band. Where  they  both  have  an  in- 
come, the  method  of  computation  of  a 
proper  allowance  for  her  support  and 
maintenance  is  to  add  the  wife's  an- 
nual income  to  her  husband's,  consider 
what,  under  all  the  circumstances, 
should  be  allowed  her  out  of  the  ag- 
gregate, then  from  the  sum  so  deter- 
mined deduct  her  separate  income,  and 
the  remainder  will  be  her  proper  an- 
nual allowance.  Harding  v.  Harding 
(1892)  144  111.  688,  21  L.R.A.  810,  82 
N.  E.  206.  It  is  also  a  rule  of  equity 
in  such  cases  that  the  wife  shall  not 
be  put  in  a  worse  condition  by  reason 
of  her  marriage,  the  dissolution  of 
which  has  been  caused  by  her  hus- 
band's wilful  misconduct.  'Equity  and 
good  conscience  require  that  the  hus- 
band shall  not  profit  by  his  own  wrong, 
and  that  restitution  shall  be  made  to 
the  wife  of  the  inoperty  which  she 
brought  to  the  hasbsnd,  or  a  aaltable 
sura  in  lieu  thereof  be  aUowei  oat  of 
his  estate,  so  far  as  may  be  done  con- 
sistently with  the  prsservstien  of  tiM 
rights  of  each,  and  also  that  a  fair 
division  shall  be  made^  taking  into 
consideration  the  relative  wants,  eir^ 
comstances,  and  necessities  ef  each, 
of  the  property  accunralated  by  their 
joint  efforts  and  savings.'  Cole  v.  Cole 
(1882)  1^  IIL  18,  19  L.ILA.  811,  84 
Am.  St  Rep.  66,  81  N.  £.  109.  If  the 
wife  has  no  claim  for  separate  mainte- 
nance or  alimony  except  the  existence 
of  the  marriage  relation  and  the  hus- 
band's fault,  an  allowance  should  be 
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paid  in  money  at  stated  intervals.  If 
eitiier  or  both  have  equitable  rights 
in  a  piece  of  real  estate  or  chattel, 
other  than  through  the  marriage  rela- 
tion, by  reason  of  their  having  pur- 
chased or  contributed  to  the  purchase 
or  accumulation  thereof,  the  court  may 
decree  equities  to  both  in  such  prop- 
erty, or  award  it  to  the  one  who  pur- 
chased it  outright,  or  award  other 
property  in  lieu  thereof.  Champion  v. 
Myers  (1904)  207  IlL  SOS,  69  N.  E. 
815;  Robbins  v.  Robbins  (1881)  101 
Ul.  416;  Wilson  t.  Wilson  (1882)  102 
111.  297.  The  sum  and  substance  of  the 
various  holdings  is  that  the  wife  shall 
not  merely  have  what  necessity  de- 
mands, but  what  complete  justice  re- 
quires, and  that  both  the  husband  and 
the  wife  are  first  entitled  to  have  their 
equities  settled  in  the  property  held 
by  both,  jointly  and  separately.  If 
all  the  property,  or  any  part  thereof, 
came  to  them  by  the  sole  efforts  of  the 
one  or  the  other,  then  such  party  is 
entitled  to  have  that  property  by  the 
decree  of  the  court,  or  some  property 
the  equivalent  thereof,  or  money  of 
the  value  thereof.  After  the  equities 
of  the  parties  in  the  property  are  ad- 
justed, then  the  husband  should  be 
caused  to  pay  or  not  to  pay  a  further 
sum  for  support  and  maintenance  in 
money  payments  at  stated  intervals, 
according  to  whether  or  not  the  wife 
is  equitably  entitled  to  further  pay- 
ment after  a  consideration  of  all  the 
facts  that  enter  into  a  proper  solution 
of  that  question.  .  .  .  The  court 
properly  decreed  that  appellant  was 
not  equitably  entitled  to  a  further  spe- 
cific money  allowance  for  her  mainte- 
nance and  support.  The  evidence 
clearly  discloses  that  her  income  from 
the  property  and  money  specifically 
decreed  to  her,  and  the  other  property 
held  by  her  in  her  own  right,  will 
amount  to  $220  per  month  or  more, 
and  that  appellee's  income  from  his 
property,  including  the  Star  Theater 
building,  will  be  very  little,  if  any, 
more  than  $110  per  month,  and  he  will 
have  to  pay  her,  by  the  provisions  of 
the  decree,  $5,049.12.  He  is  at  an  age 
when  his  earning  capacity  is  much 
limited.  No  children  are  dependent 
upon  either  of  them  for  support.    The 


income  of  appellant  is  amply  suffi- 
cient to  suitably  support  her.  Under 
such  circumstances  no  reason  exists 
for  making  further  allowance  to  her 
as  alimony." 

In  Converse  v.  (Converse  (S.  C)  su- 
pra, although  the  bill  seeking  an 
adjustment  of  property  rights  was 
not  framed  for  alimony,  the  court 
said  that  alimony  means  an  sillowance 
from  the  husband's  estate  for  the 
maintenance  of  the  wife  during  sep- 
aration, and  is  never  given  where  she 
has  sufficient  means  of  subsistence  in 
comfort. 

In  Mayer  t.  Mayer  (1877)  8  <Hiio 
Dee.  Reprint,  444,  it  was  held  that 
where  a  wife  committed  adultery  after 
securing  a  decree  for  alimony,  and  it 
appeared  that  she  had  property  of  her 
own  sufficient  for  her  support,  the 
decree  for  alimony  would  be  modified, 
the  court  saying:  "A  husband  may 
not  be  entitled  to  a  dissolution  of 
marriage  where  he  has  been  guilty  of 
misconduct,  and  yet  at  the  same  time 
may  not  be  obliged  to  render  support 
out  of  his  estate  to  a  wife  who,  inde- 
pendent of  that,  has  means  of  her  own. 
The  alimony  under  the  decree  which 
was  previously  pronounced  at  the  suit 
of  the  defendant  was  possession  by 
the  wife  of  the  house  No.  1450  Front 
street,  belonging  to  the  husband.  This 
possession  was  subject  to  the  payment 
to  the  husband  of  $80  per  year,  and. 
was  subject  to  the  further  orders, 
of  the  court.  The  husband,  on  the 
other  hand,  was  decreed  to  pay  to 
the  wife  $280.43,  and  the  wife  was  to 
bear  the  taxes  upon  the  property.  The 
wife  has  property  of  her  o\^n,  some  10 
acres  in  the  county,  which  is  sufficient 
for  her  support.  Her  husband  should 
not  be  bound,  out  of  his  estate,  to  give 
her  a  support  which  the  court  has  de- 
creed for  his  misconduct,  when  she  by 
her  subsequent  misconduct,  as  appears 
in  this  case,  has  forfeited  that  right. 
The  petition  prays  not  simply  a  divorce 
from  the  wife,  but  a  modification  of 
the  alimony  decree;  and,  proceeding 
to  make  such  modification  as  semos 
proper,  the  order  will  be  that  the  pos- 
session of  the  premises  shall  be  sur- 
rendered by  the  wife  to  the  husband, 
and  the  decree  for  alimony  in  that  re- 
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Bpeet      BO      far     modified;     provided, 
however,  that  before  the  wife  ahall  be 
compelled  to  surrender,  a  settlement 
be  made  between  the  parties  by  the 
payment  on  the  part  of  the  husband 
of  the  $280.43  which  he  was  required 
to  pay  under  the  decree,  and  by  the 
payment  by  the  wife  of  the  $80  to 
which  the  property  was  subject  in  fa- 
vor of  the  husband,  together  with  the 
taxes  for  one  year." 

This  rale  finds  some  support  in  the 
practice  adopted  in  some  jurisdictions 
of  determining  the  amount  to  be  al- 
lowed a  wife  for  separate  maintenance 
from  the  total  income  of  the  parties, 
especially  in  eases  where  the  hus- 
band's income  is  small,  or,  In  other 
words,  the  amount  of  allowance  in 
sneh  eases  is  that  necessary  for  her 
support  in  comfort  according  to  the 
station  in  life  of  the  parties,  deter- 
mined from  their  joint  income,  minus 
the  amoont  of  the  wife's  separate  in- 
come. 

However,  in  Minnesota  the  court 
held  the  contrary  view,  in  Stephen  v. 
Stephen  (1907)  102  Minn.  301,  113  N. 
Vf.  913,  wherein  it  was  said  that  the 
doty  which  the  law  imposes  upon  a 
husband  to  support  his  wife  is  ab- 
solute and  not  dependent  upon  her 
ability  to  support  herself  by  her  own 
labor  or  out  of  her  own  property  so 
that,  by  wrongfully  deserting  his 
wife,  a  husband  does  not  escape  the 
duty  of  supporting  her. 

X.  Poverty  9f  hMalMtnd, 

The  absence  of  an  estate  or  fixed 
income  on  the  part  of  the  husband  is 
not  a  defense  to  an  action  for  separate 
maintenance,  and  does  not  absolve  him 
from  his  personal  duty  to  exert  him- 
self to  support  his  wife. 

minois.— See  Foote  v.  Foote  (1859) 
22  ni.  426. 

Koitacky. — ^McCrocklin  v.  McCrock- 
Hn  (1842)  2  B.  Mon.  872;  Canine  v. 
Canine  (1891)  18  Ky.  L.  Rep.  124,  16 
8l  W.  867. 

MiasoorL — McGrady  v.  McGrady 
(1892)  48  Mo.  App.  668. 

New  Jersey^-Furth  v.  Furth  (1898) 
—  N.  J.  Eq.  — ,  89  A«.  128. 


North  Carolina.  —  Muse  v.  Muse 
(1881)  84N.  C.85. 

South  Carolina. — Prince  v.  Prince 
(1844)  18  S.  C.  Eq.  (1  Rich.)  282; 
Messervy  v.  Messervy  (1908)  80  S.  C. 
277,  61  S.  E.  442,  subsequent  appeals 
in  (1910)  86  S.  C.  189,  80  L.R.A.(N.S.) 
1001, 187  Am.  St  Rep.  878, 67  S.  E.  130, 
and  (1910)  86  S.  C.  90,  67  S.  E.  129. 

Rhode  Island.  —  Battey  v.  Battey 
(1846)  1  R.  I.  212. 

Virginia.— Bailey  v.  Bailey  (1871) 
21  Gratt  43. 

Thus  in  McCroddin  v.  McCrocklin 
(Ky.)  supra,  it  was  said  that  the  fact 
that  a  husband  may  own  little  or  no 
property  will  not  alone  absolve  him 
from  his  duty  to  contribute,  even  by 
his  labor,  something  towards  the 
maintenance  of  his  wife  and  an  infant 
child  in  her  possession,  and,  with  his 
consent,  under  her  care. 

In  Prince  v.  Prince  (S.  C)  supra, 
it  was  held  that  the  fact  that  a  hus- 
band has  no  property  or  certain  in- 
come will  not  defeat  the  wife's  right 
to  alimony. 

So  in  Furth  .v.  Furth  (N.  J.)  supra, 
an  action  for  nonsupport,  the  court 
said  in  an  oral  opinion  that  the  hus- 
band's statement  that  he  is  presently 
unable  to  earn  a  sufScient  sum  to  sup- 
port his  wife  was  not  a  reason  for 
dismissing  the  bill  without  relief  to 
the  wife,  but  that  the  husband  should 
fully  understand  that  the  obligations 
of  his  marriage  contract  and  the  con- 
sequent duty  that  he  owes  to  the  wo- 
man whom  he  contracted  to  support, 
and  to  the  public  to  carry  the  burden 
of  his  wife's  maintenance,  still  rest 
upon  him,  and  that  he  may  justly  be 
expected  fully  to  perform  them,  and 
the  mere  fact  that  the  husband  pres- 
ently has  no  money  does  not  discharge 
him  of  the  du^  to  support  his  wife, 
though  it  may  be  some  excuse  for  a 
present  failure,  but  that  his  duty  to 
support  his  wife  is  continuous,  and  is 
not  dependent  upon  his  prosperity,  al- 
though in  ordering  the  decree  the 
court  directed  an  amount  consistent 
with  the  defendant's  then  low  earning 
capaeity>  until  further  order  of  the 
court,  it  appearing  that  the  defendant 
was  in  good  health,  strong,  and  had  a 
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trade  by  means  of  which  he  had  is  the 
past  earned  a  large  weekly  stipend. 

So  in  McGrady  ▼.  MeGrady  (Mo.) 
supra,  it  was  held  that  poverty  will 
not  excuse  a  husband  from  the  obliga- 
tion to  maintain  his  wife,  although 
such  a  condition  should  receive  consid- 
eration in  determiaing  the  sum  which 
he  must  pay. 

In  Measervy  ▼.  Messervy  (1906)  80 
S.  C.  277,  61  S.  E.  442,  although  the 
question  before  the  court  was  the  al- 
lowance of  temporary  alimony,  which 
was  resisted  on  the  ground  that  the 
defendant  had  no  estate  or  business  or 
certain  income,  the  court  said  that  the 
absenee  of  an  estata  or  ixed  iaeome 
cannot  absolve  the  husband  from  his 
pers<Hial.  duty  to  exert  himself  to  sup- 
port his  wife. 

In  Messervy  v.  Messervy  (1910)  85 
S.  C.  189,  67  S.  E.  130,  an  appeal  from 
an  order  committing  the  appellant  hus- 
band to  jail  for  contempt,  for  failuro 
to  pay  to  the  plaintiff  alimony  and 
suit  money  according  to  a  previous 
order,  it  appearing  that  the  appellant 
depended  upon  his  father  for  support 
and  could  not  earn  more  than  enough 
to  support  himself,  it  was  said  that  a 
judgment  may  be  given  against  a  hus- 
band for  alimony  when  he  has  neither 
property  nor  income,  but  is  able  by  the 
use  of  his  faculties  to  provide  mainte- 
nance for  his  wife,  and  that  in  such  a 
case  the  wife  is  entitled  to  the  judg- 
ment even  though  it  may  be  impossible 
for  the  court  to  enforce  its  payment, 
but  the  court  did  not  think  that  it 
could  compel  a  husband  who  had  no 
trade  or  profession  or  employment,  to 
learn  a  trade,  acquire  a  profession,  or 
find  employment,  and  by  the  exercise 
thereof  derive  an  income  for  the  sup- 
port of  his  wife.  The  opinion  reads 
in  part:  The  testimooy  shows  that 
appellant  is  a  young  man  of  limited 
education,  who  has  no  trade,  profes- 
sion, or  employment,  and  no  property 
or  incom*.  It  does  not  appear  that 
he  has  or  ever  had  any  steady  employ- 
ment, or  that  he  has  ever  engaged  in 
any  business.  On  the  contrary,  it  does 
appear  that  he  has  always  been  sup- 
ported by  Us  father,  who  is  a  man  of 
means.  .  .  .  There  is  no  doubt  of 
the  obligation,  legal  and  moral,  of  the 


appellant  to  support  his  wife.  This 
eeurt  has  held  that  a  judgment  may  be 
given  against  a  husband  for  alimony 
when  he  has  nather  property  nor  in- 
come, but  is  able  by  the  use  of  his 
faculties  to  provide  maintenance  for 
her.  In  sach  a  case,  the  wife  is  en- 
titled to  the  judgment,  even  though  it 
may  be  impossible  for  the  court  to  en- 
force its  payment.  The  court  cannot 
deny  a  party  the  right  to  a  judgment 
to  which  he  is  entitled  on  the  ground 
that  the  judgment  debtor  is  insolvent 
or  unable  to  pay  the  amount  adjudged 
to  be  due,  for  the  debtor  may  tbere- 
aftw  acquire  property  which  eould  be 
subjeetod  to  tiie  payment  of  the  judg- 
ment There  is,  therefore,  no  iaeon- 
sisteney  in  the  court  decreeing  alimony 
in  a  case  like  this,  even  tiiough  it  may 
And  itself  unable  to  enforce  payment 
thereof.  If  a  husband  has  property  or 
•n  income,  or  if,  by  the  exercise  of  his 
faculties,  be  does  derive  an  income,  the 
court  may  in  its  discretion,  to  be  «cer- 
cised  according  to  the  facts  of  the 
case  and  the  circumstances  of  the  par- 
ties, order  a  part  of  such  property  or 
income  in  eccess  of  what  is  necessary 
for  the  support  of  the  husband  devoted 
to  the  support  of  the  wife,  and  obe- 
dience to  such  order  may  be  enforced 
by  attachment  for  contempt.  The 
remedy,  however,  is  a  harsh  one  and 
it  should  be  applied  with  caution.  But 
where  it  appears  that  the  husband  is 
able  to  comply  with  the  order  of  the 
court  and  wilfully  refuses  to  do  so,  or 
has,  in  fraud  of  the  rights  of  his  wife 
and  in  violation  of  the  order  of  the 
court,  brought  upon  himself  the  inabil- 
ity to  do  so,  he  may  be  punished  as 
for  a  contempt.  But  we  do  not  think 
the  court  can  compel  a  husband  who 
has  no  trade  or  profession  or  employ- 
ment, to  learn  a  trade,  acquire  a  pro- 
fession, or  find  emplojrment,  and  by 
the  exercise  thereof  derive  an  income 
for  the  support  of  his  wife.  If  it  could 
do  so  to  enforce  payment  of  a  judg- 
ment for  alimony,  why  could  it  not 
do  so  to  enforce  payment  of  any  oi^er 
judgment?  The  moral  obligation  to 
pay  a  judgment  for  alimony  may  be 
greater  than  the  obligation  to  pay  any 
other,  but  there  is  no  difference  in  the 
legal  obligation.    The  court  does  not 
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undertake  to  enforce  purely  moral  eb- 
lisations,  nor  can  it  andertake  to  make 
the  thriftleM  thriftjr." 

In  MesserTy  v.  Messorvy  (1910)  86 
8.  a  90,  67  S.  E.  129,  a  rait  for  sep- 
arate maintenance,  it  was  held  that 
permanent  alimony  may  be  granted 
when  the  defendant  is  without  estate 
or  certain  income,  but  is  able  by  the 
use  of  his  faculties  to  provide  reason- 
able maintenance  for  his  wife,  sfaiee 
the  absence  of  an  estate  or  incone 
cannot  absolve  the  husband  from  his 
peraenal  duty  to  exert  himself  to  e«y- 
pert  his  wife. 

b.  JBul«  <N  Canada. 

In  Canada,  it  has  been  said  that,  aa 
alimony  is  payable  out  of  income  alone, 
a  wife  is  not  entitled  to  alimony  where 
it  appears  that,  althoue^  the  husband 
is  possessed  of  property  of  some  val- 
ue, the  property  is  wholly  unproduc- 
tive of  income,  and  that  the  husband 
has  no  income  from  any  other  source. 
Gilbert  v.  Gilbert  (1914)  29  West  L. 
B.  (Can.)  714 

So  in  Dupuis  t.  St  Mars  (1901)  6 
Quebec  Pr.  B^.  404,  an  action  "en 
separation  de  corps,"  it  was  held  that 
a  husband  who  is  unable  to  earn  his 
living,  and,  as  his  sole  income,  takes 
under  the  will  of  his  brother  only  an 
amount  sofficient  for  his  strict  neces- 
saries, could  net  be  reqtrired  to  pay 
"aliments"  to  his  wife. 

XI.  Agreementm  ojmI  ««ttIeiM«iUe. 

m.  AormemeMt  ea  hmr. 
Generally  a  separation  agreeatent 
between  husband  and  wife  which  is 
not  inequitable  is  a  defense  to  the 
wife's  action  or  suit  for  separate 
maintenance.  Clisby  ▼.  Clisby  (1909) 
160  Ala.  572,  185  Am.  St  Rep.  110,  49 
So.  445;  Tallmon  v.  Tallmon  (1914) 
166  Iowa,  370,  147  N.  W.  746;  Com. 
▼.  Henderschedt  (1882)  1  Eulp  (Pa.) 
42;  Eelley  v.  Bansman  (1917)  98 
Wash.  686,  168  Pac.  181.  Thus  in 
Clisby  ▼.  Clisby  (Ala.)  supra,  a  wife's 
■nit  for  alimony,  in  which  it  appeared 
that  the  husband  had  agreed  to  pay  or 
allow  the  wife  a  stated  monthly 
amount  after  the  separation,  and  be- 
fore the  bill  was  filed,  the  court  said 
that  if  the  husband  had  performed  his 
agreement  and  paid  the  amount  stip- 


nlated,  which  was  a  {Hroper  monthly 
allowance  for  the  wife  pending  the 
separatioo,  the  bill,  if  filed,  would  not 
have  shown  the  wife  entitled  t*  relief 
and  would  have  l>een  dismissed.  So 
where  a  wife  anthorixed  her  attor- 
neys to  settle  her  claiat  against  iMr 
hnsband  for  separate  maintenance  at 
the  time  when  she  was  living  apart 
from  her  hui^band,  although  (he  wife 
had  a  disasreement  witii  her  attorneys 
and  refused  to  accept  the  money  re- 
ceived by  them  from  the  husband,  the 
settlement  was  a  defense  and  bar  to 
her  subsequent  suit  for  separate 
maintenance  (based  on  desertion). 
Tallmon  v.  Talhnon  (1914)  166  Iowa. 
870,  147  N.  W.  746. 

It  has  been  held  that,  by  signing  a 
deed  of  separation  and  accepting  the 
benefits  conferred  by  it,  a  wife 
estopped  herself  from  the  right  to  re- 
lief by  her  own  action  for  separate 
maintenance  under  the  Statute  of 
April  13,  1867.  Com.  v.  Henderschedt 
(1882)  1  Eulp  (Pa.)  42. 

In  Eelley  v.  Bausman  (1917)  98 
Wash.  686,  168  Pac.  181,  a  wife's  ac- 
tion for  separate  maintenance  against 
her  husband  and  certain  of  his  debtors 
or  persons  holding  property  belonging 
to  him,  the  court  held  that  it  was  error 
to  strike  an  affirmative  defense  setting 
up  a  former  settlement  between  the 
plaintiff  and  the  defendant  husband  in 
which  Uie  principal  parties  had  made 
a  division  of  the  said  defendant's  prop- 
erty. 

In  niinois,  there  is  some  ttfiMtii. 
In  Longhi  v.  Longhi  (1915)  198  111. 
App.  21,  a  sBit  for  separate  mainte- 
nance, it  was  held  that  a  separation 
agreement  between  husband  and  wife 
which  makes  sufficient  provision  f^r 
the  wife  in  view  of  her  station  in  life 
is  a  bar  to  a  suit  by  the  wife  for  sep- 
arate maintenance.  In  Middleton  v. 
Middleton  (1886)  18  IlL  App.  472,  Ae 
court  said  that  if  articles  of  separation 
between  husband  and  wife  were  fairly 
obtained  and  fully  performed  there 
would  be  a  grave  question  whetlier  a 
bill  for  separate  maintenance  oatf 
would  lie.  Bat  in  Patterson  v.  Patter- 
son (1903)  111  IB.  App.  342,  an  ac- 
tion by  a  wife  against  her  husband 
to  recover  an  amount  alleged  to  be 
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due  under  a  written  contract  for  sep- 
aration, it  was  held  that  sach  an 
agreement  is  not  a  bar  to  the  wife's 
application  for  alimony,  and  that,  even 
if  the  defendant  wife  had  expressly 
agreed  as  a  consideration  for  the  pay- 
ments to  be  made  to  her  for  her  sup- 
port not  to  bring  a  suit  for  separate 
maintenance,  she  would  not  be  bound 
thereby,  and  was  therefore  at  liberty 
to  institute  such  suit  at  any  time  with- 
out waiving  her  right  to  the  instal- 
ments then  due  under  the  contract. 

In  Massachusetts,  the  opinions  do 
not  agree.  Thus  in  Bailey  v.  Dillon 
(1906)  186  Mass.  244,  66  L.R.A..427,  71 
N.  E.  538,  a  bill  brought  by  the  plain- 
tiff on  behalf  of  and  for  the  benefit  of 
the  husband  of  the  defendant  to  en- 
force a  separation  agreement  entered 
into  between  the  defendant  and  her 
husband  through  the  intervention  of 
the  plaintiff  as  trustee,  the  court  could 
see  no  reason  why  such  agreement,  if 
free  from  fraud  or  coercion,  and  rea- 
sonable, and  the  parties  were  still  liv- 
ing separately,  should  not  operate  as 
a  bar  to  proceedings  for  separate 
maintenance  if  instituted  by  her  in  the 
probate  court,  saying:  "What  the  ef- 
fect of  a  bona  fide  offer  to  return  on 
her  part  would  be  is  not  before  us, 
and  it  is  not  necessary  now  to  consid- 
er." But  in  Silverman  v.  Silverman 
(1886)  140  Mass.  560,  6  N.  E.  639,  a 
wife's  petition  to  the  probate  court 
seeking,  among  other  things,  an  order 
for  the  support  of  herself,  it  was  held 
that  vn  instrument  executed  for  a  val- 
uable consideration  by  the  wife,  re- 
leasing the  husband  from  all  claims 
against  him  and  indemnifying  him 
against  all  loss  resulting  from  claims 
by  her  for  maintenance,  etc.,  was  in- 
valid, because  the  parties  were  incom- 
petent to  contract  with  each  other,  and 
hence,  as  the  wife  was  not  bound  by 
the  release,  she  is  not  debarred  there- 
by from  the  rights  which  she  is  seek- 
ing under  her  petition. 

In  New  York,  it  has  been  held  that 
an  agreement  as  to  separation  between 
husband  and  wife,  providing  for  the 
•npport  of  the  wife  and  the  support 
and  education  of  their  son,  and  for 
the  disposition  of  certain  property, 
although  a  valid  and  subsisting  agree- 


ment 80  far  as  its  pecuniary  features 
are  concerned,  is  not  a  bar  to  the 
maintenance  of  an  action  by  the  wife 
for  separation  on  the  ground  of  er«- 
elty.  Landes  ▼.  Landes  (1916)  94 
Misc.  486, 169  N.  Y.  Supp.  686,  affirmed 
in  (1916)  172  App.  Div.  758,  169  N.  Y. 
Supp.  230. 

In  Canada,  it  has  been  held  that  an 
agreement  between  husband  and  wife 
which  contains  no  covenant  not  to  ap- 
ply for  alimony  if  legal  grounds 
therefor  arise  is  not  a  defense  to  the 
wife's  subsequent  action  for  alimony. 
Miller  v.  Miller  (1914)  19  a  C.  663, 
16  D.  L.  R.  557,  6  West  Week.  Rep. 
168,  27  West  L.  R.  607,  See  also  Tux- 
ford  V.  Tuxford  (1918)  —  Sask.  — ,  12 
D.  L.  R.  880,  24  West.  L.  R.  611.  But 
in  Drewry  v.  Drewry  (1916)  9  Alberta 
L.  R.  863,  27  D.  L.  R.  716,  34  West.  L. 
R.  103,  83  West.  L.  R.  73,  423,  reversed 
in  [1916]  2  A,  C.  631,  30  D.  L.  R.  581, 
85  West.  L.  R.  266, 11  West.  Week.  Rep. 
266,  a  widow's  action  against  her  hus- 
band's estate,  the  court  indicates  in 
the  opinion  that  a  prior  separation 
agreement  might  be  a  defense  to  a 
wife's  action  against  her  husband  for 
alimony. 

h.  Breach  of  separation  agreement. 

An  agreement  of  separation  between 
husband  and  wife  which  has  been 
broken  or  repudiated  by  the  husband 
will  not  defeat  the  wife's  action  for 
separate  maintenance. 

Illinois.P--Hill  t.  HiU  (1914)  190  IH. 
App.  541. 

Maryland.  —  Walker  ▼.  Walker 
(1916)  125  Md.  649,  94  Atl.  846.  Ann. 
Gas.  1916B,  934. 

Michigan. — Meyerl  v.  Meyerl  (1901) 
125  Mich.  607, 84  N.  W.  1109. 

New  York.  —  Landes  v.  Landes 
(1916)  172  App.  Div.  758,  159  N.  Y. 
Supp.  230;  Scheinkman  v.  Scheinkman 
(1909)  64  Misc.  443,  118  N.  Y.  Supp. 
775. 

North  Carolina^ — Gram  v.  Gram 
(1895)  116  N.  C.  288,  21  S.  E.  197. 

Canada.— Riddell  v.  Riddell  (1913) 
7  Alberta  L.  R.  4. 

Thus  in  Meyerl  v.  Meyerl  (1901)  125 
Mich.  607,  84  N.  W.  1109,  a  wife's  suit 
for  separate  maintenance,  it  was  held 
that  the  husband  could  not  successful- 
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ly  set  up  as  a  bar  to  his  wife's  claims 
inder  ttee  statute  for  separate  mainte- 
naace,  a  separation  agreement  which 
he  himself  refuses  to  keep  and  per- 
form, in  that  he  has  failed  to  pay  the 
weekly  sums  provided  for  and  ab- 
solutely refuses  to  pay  more  of  them, 
and  has  disposed  of  his  property  with 
intent  to  evade  pajrment. 

In  Walker  ▼.  Walker  (1915)  125  Md. 
649,  94  Atl.  346,  Ann.  Gas.  19188,  9S4, 
it  was  held  that  the  fact  that  a  hus- 
band had'  entered  into  an  agreement 
wiUi  his  wife  to  pay  her  a  certain  sum 
per  month,  which  he  afterwards  re- 
pudiated, cannot  deprive  her  of  her 
right  to  separate  maintenance. 

Under  a  Code  provision  authorizlns 
a  special  proceeding  by  a  wife  to  have 
reasonable  subsistence  secured  to  her 
where  her  husband  has  separated  him- 
self from  her  and  failed  to  provide  for 
her  according  to  his  means  and  condi- 
tion in  life,  it  was  held  that  if  it  be 
conceded  that  the  plaintiff  had  the 
right  to  donand  the  enforcement  of  a 
separation  agreement,  had  she  chosen 
to  sue  upon  it,  the  husband  will  not 
be  allowed,  after  repudiating  the 
agreement  by  ceasing  to  pay  or  offer 
to  pay  according  to  its  provisions,  to 
set  it  up  as  a  bar  to  her  recovery  in 
an  action  under  the  statute,  even 
Uiough  she  may  have  demanded  by 
letter  a  sum  larger  than  that  which 
•he  had  stipulated  in  the  agreement  to 
take  as  a  sufficient  allowance,  since  it 
is  not  the  contract  to  pay  a  certain 
sum  in  lieu  which  quits  the  husband 
of  his  duty  to  furnish  a  support  for 
the  wife  when  he  is  discharged,  but 
the  actual  payment,  or  attempt  or  offer 
to  pay  in  fulfilment  of  his  agreement, 
and  having  ceased  to  perform  his 
agreement  to  pay  a  monthly  allow- 
ance, the  agreement  will  not  avail  him 
as  a  defense  to  the  proceeding  for 
maintenance  on  the  pwrt  of  his  wife, 
whom  he  has  deserted.  Cram  v.  Cram 
(N.  C)  supra. 

In  Hill  V.  Hill  (1914)  190  HI.  App. 
641,  it  was  held  that  the  fact  that  hus- 
band and  wife  had  entered  into  a  sep- 
aration agreement  would  not  defeat 
flie  wife's  suit  for  separate  mainte- 
nance, where  it  appeared  that  the 
contract  was  inequitable  to  the  wife, 


who  made  it  under  a  misunderstend- 
ing  and  while  she  was  in  a  nervous 
condition  of  mind  due  to  the  cruel 
treatment  of  the  husband,  and  it  was 
also  shown  that  the  husband  had  brok- 
en the  contract  by  refusing  to  make 
paymente  for  the  wife's  support. 

In  Riddell  v.  Riddell  (Alberta)  sa- 
pra,  although  the  question  was  the 
allowance  of  interim  alimony,  the 
court  said  that  inasmuch  as  the  foun- 
dation of  an  action  for  alimony  is 
separation  without  any  sufficient  rea- 
son, an  agreement  for  separation  is 
prima  facie  a  bar  as  furnishing  a  suf- 
ficient reason,  but  if  there  are 
breaches  of  the  agreement  on  the  de- 
fendant's part,  such  as  failure  to  make 
paymente  to  an  extent  amounting  to  a 
virtual  repudiation  of  the  obligation 
to-pay,  the  court  will  not  recognize  the 
agreement  as  being  a  defense  to  the 
action. 

In  Scheinkman  v.  Scheinkman  (1909) 
64  Misc.  443,  118  N.  Y.  Supp.  776,  H 
was  held  that,  where  a  husband  is  in 
default  in  the  performance  of  his  ob- 
ligation under  a  separation  agreement, 
he  is  not  protected  by  such  agreement 
against  the  wife's  motion  for  alimony 
and  counsel  fee,  although  if  he  were 
not  in  default  he  would  doubtless  be 
protected  against  an  attempt  by  the 
wife  to  secure  a  further  allowance; 
but  he  cannot  evade  the  obligation  of 
the  matrimonial  relations  and  not  per- 
form the  obligation  which  he  assumed 
by-  bis  contract.  And  -see  Landes  v. 
Landes  (1916)  172  App.  Div.  768,  169 
N.  Y.  Supp.  230,  wherein  it  was  held 
that  an  agreement  of  separation  be- 
tween husband  and  wife,  which  has 
been  brokm  by  the  husband,  will  not 
defeat  the  wife's  action  for  separation 
brought  in  derogation  of  such  agree- 
ment. 

In  Com.  V.  HolIinger'(18<7)  18  Lane. 
L.  Rev.  (P«.)  110,  a  proceeding  for 
desertion  and  nonsupport  brought  un- 
der a  statute,  it  was  held  that  an 
agreement  and  bond  by  ttie  husband 
to  contribute  a  certain  weekly  sum  for 
the  wife's  support  so  long  as  they 
should  live  separate  and  apart,  which 
the  husband  had  not  kept,  was  not  a 
bar  to  a  proceeding  commenced  by  the 
wife  under  the  act  to  compel  him  to 
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contribute  to  h«r  support  and  mainto- 
nanceb 

But  ia  another  caso  it  appears  from 
the  digest,  the  report  net  being  avail- 
able, that  a  wife's  action  for  separate 
support  will  be  defeated  by  an  agree- 
ment of  separation,  eivea  where  the 
husband  commits  a  breach  of  the 
agreement.  Com.  v.  Blackburn  (18d9) 
16  Montg.  Co.  L^  R^.  (Pa.)  176. 

•.  Beleuse  •/  oUttm  or  uttpuUOton  n»t 
to 


In  Canada,  in  Atwood  ▼.  Atwood 
(1893)  15  Ont.  Pr.  Rep.  42S,  aflirmed 
by  divided  opinion  in  (1894)  16  Ont. 
Pr.  Rep.  50,  an  action  for  alimony,  it 
was  said  that  husband  and  wife  may 
validly  agree  inter  se  to  live  apart, 
and  the  wife's  engagement  not  to  sue 
for  alimony  or  to  claim  the  restoration 
of  marital  intercourse,  if  founded  on 
a  valid  consideration  given  by  the 
husband,  will  be  enforceable  against 
her  and  may  be  set  up  as  a  bar  of  her 
action  for  that  purpose. 

A  deed  of  separation  between  hus- 
band and  wife  which  provided  that 
they  should  live  apart  and  that  each 
should  not  and  would  not  disturb  the 
other  in  any  way,  or  claim  any  prop- 
erty, has  been  held  to  be  a  complete 
answer  to  the  wife's  subsequent  ac- 
tion for  alimony.  Ditch  v.  Ditch 
(1911)  21  Manitoba  L.  R.  607, 19  West 
lb  R.  497.  See  also  Gaines  v.  Poor 
(1861)  8  Met  (Ky.)  503,  79  Am.  Dec. 
659,  wherein  it  was  held  that  a  con- 
tract between  a  husband  and  certain 
sureties  reciting  the  separation  of 
husband  and  wife,  whereby  certain 
property  was  to  be  conveyed  by  the 
husband  in  trust  for  the  wife,  and  pro- 
viding that  ttM  wife  should  make  no 
claim  on  the  husbaad  or  his  estate  for 
maintenance  or  alimony,  did  not  bar 
the  wife's  right  of  suit  against  the 
husband  and  his  representatives  for 
alimony,  it  appearing  that  the  wife 
was  not  a  party  to  the  contract  and 
did  not  sign  it,  it  being  evident  from 
the  contract  itoelf  that  the  parties 
thereto  did  not  contemplate  that  the 
wife  should  sign  it. 

However,  in  Illinois,  in  Patterson 
V.  Patterson  (1908)  111  OL  App.  842, 
it  was  held  that  even  if  a  wife  had 
Mcpressly  agreed  in  a  separation  con- 


tract, as  a  consideration  for  the  pay- 
ments to  be  made  to  her  for  her 
support,  not  to  bring  a  suit  for  sep- 
arate maintenance,  she  would  not  l>e 
bound  thereby  and  was  at  liberty  to 
institute  suit  at  any  time.  However, 
two  other  cases  hold  that  in  Illinois  a 
s^aration  agreement  ia  a  bar  to  the 
wife's  action  for  maintenance.  See, 
ante,  the  sul>divisioa  XL  a,  "Agree- 
ment as  bar." 

d.  InadBqtutte  prpvlMon  for  Mtpfort. 

Articles  of  separation  which  do  not 
make  adequate  provision  for  the  sup- 
port of  the  wife,  the  annual  payment 
provided  for  therein  being  the  nominal 
sura  of  |1,  and  the  property  given  her 
not  being  sufficient  to  support  her,  are 
not  a  bar  to  the  wife's  claim  upon  her 
husband  for  alimony,  it  not  appearing 
from  the  testimony  that  she  had  sep- 
arate property.  Miller  v.  Miller 
(1831)  1  N.  J.  Eq.  386. 

However,  in  Tuxford  v.  Tuxford 
(1913)  —  Sask.  — ,  12  D.  L.  R.  380,  24 
West.  L.  R.  611,  an  action  to  set  aside 
a  separation  deed  and  for  restoration 
of  conjugal  rights,  ete.,  and  in  the 
altomative  for  an  alimentary  allow- 
ance of  a  stipulated  sum  greater  than 
that  allowed  in  the  deed,  it  was  held 
that,  although  the  amount  for  mainte- 
nance which  a  wife  received  under  a 
separation  agreement  was  inadequate, 
she  was  not  entitled  to  an  increased 
allowance  where  it  appeared  that  she 
deserted  her  husband  in  the  first  place, 
that  since  the  execution  of  the  agree- 
ment she  has  been  paid,  and  has  acted 
under  it  for  years,  and  that  she  has 
broken  the  covenant  of  the  deed  not 
to  molest  the  husband  or  bring  an  ac- 
tion for  restitution  of  conjugal  righto, 
since  the  cases  in  which  a  fixed  amount 
has  been  decreed  are  eases  where  cir- 
cumstances have  arisen  since  the  enter- 
ing into  of  the  agreement,  which  were 
not  contemplated  at  the  time  of  the 
arrangement,  such  as  adaltery.    . 

«.  No  proviaUm  for  tmpport. 
A  separation  agreement  which  con- 
tains no  provision  for  tiie  support  of 
the  wife  is  not  a  bar  to  the  wife's  sub- 
sequent suit  for  separate  maintenance. 
Schriner  v.  Schriner  (1910)  155  HI. 
App.  191;  Kelly  v.  Kelly   (1908)   61 
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Misc.  480,  116  N.  Y.  Supp.  687;  Com. 
▼.  King  (1910)  87  Pa.  Co.  Ct.  686;  Mor- 
gan V.  Morgan  (1912)  22  Ont.  Week. 
Rep.  86,  8  Ont.  Wedc  N.  1220,  8  D.  L. 
R.  802;  Frteont  v.  Frteiont  (1912>  26 
Oirt.L^  Itep.  6. 

A  Imsbaiiid  is  liable  t»  aupport  his 
wife  even  though  he  has  agreed  te  a 
sepanction,  aad,  unless  the  agreemeat 
of  separation  contains  a  reascHiable 
provision  for  her  sapport  and  is  cai<- 
ne4  intoi  effect  in  good  faith  by  the 
huaiHmd,  it  is  not  a  bar  to  her  o4)tftin- 
ing  an  mrder  for  sapport  in  a  preceed- 
iag  BMder  the  Statute  of  1867,  author- 
izing such  imweeding.  Com.  v.  King 
(1910)  37  Pa,  Ck).  Ct.  635. 

An  agreement  between  husband  and 
wife  adjusting  property  rights,  exe- 
cuted ai  a  time  when  they  were  living 
apart,  which  did  not  include  the  right 
to  sui^wrt  among  the  differences  set- 
tled althoagh  it  purported  to  settle  aH 
claims  and  recited,  among  the  prem- 
ises, a  payment  of  a  Certain  sum  a 
week  to  the  wife  for  her  support,  was 
held  not  to  be  a  defense  to  an  action 
by  the  wife  against  the  husband  for  a 
separation  and  separate  maintenance, 
in  Kelly  v.  Kelly  (1908)  61  Misc.  480. 
115  N.  T.  Supp.  687. 

A  contract  between  husband  and. 
wife  disposing  of  their  personal  effects 
and  proper^,  which  was  silent  upon 
any  agreement  or  intention  to  sepa- 
rate other  than  could  be  inferred  by 
the  division  of  the  property,  did  not 
in  any  way  bar  the  wife  from  assert- 
ing her  rights  by  an  action  for  sepa- 
rate maintenance.  Schriner  V.  SchriB«r 
(1910)  166  IIL  191. 

An  agreement  in  settlement  of  a 
prior  aetieB  for  alimony,  by  Mie  terms 
of  which  the  plaintiff  withdrew  her 
action  and  went  back  to  live  with 
the  defendant  as  his  wife,  and  he  made 
an  express  covenant  to  support  amd 
maintain  her  as  his  wife  and  to  treat 
her  in  fit  and  proper  manner  as  a  wife 
should  be  lawated,  and  conveyed  land 
and  chattel  interests  to  tk«  wife,  but 
whiek  coatairined  no  provision  for  amp- 
port  avd  maistenanee  beyomt  that  con- 
tained in  hfs  promiso  already  implied 
by  law,  and  no  covenant  not  te  sue  for 
alimony,  was  not  a  bar  to  an  action 
for  alimony  predicated  on  subsequent 


miscondnct.  Morgan  v.  Morgan  (1912) 
23  Ont.  Week.  Rep.  26, 8  Out.  Week.  N. 
1220,  8  D.  L.  R.  802. 

A  separsftion  deed  by  the  terms  of 
which,  in  consideratietn  of  certain  pay- 
ments by  the  husband,  the  parties 
agreed  to  live  apart,  and  each  agrees 
not  to  take  any  proceedings  against 
the  other  for  reetitntieB  of  eeajngal 
rights,  or  to  annoy  «r  interfere  witii 
the  other  in  any  raamer,  aati  the  wife 
agrees  to  pay  her  own  debts  save  three 
named  accounts,  and  te  support  their 
two  children,  bvt  which  contained  no 
provisieB  relating  to  the  maintenance 
of  the  wife,  did  ant  relieve  the  hus- 
band from  hi*  obHsaftion  te  support 
and  maintafin  his  wife.  Or  defoBt  her 
action  for  alimoaor,  it  appearing  ttiat 
the  wife  wa»  justified  is  leaving  her 
husband  by  reason  of  his  cruelty  and 
misconduct.  Frteeat  v.  Fremont 
(1912)  26  Oat.  L.  Refl.  6. 

/.  Praud  or  eoerclon, 
A  separation  agreement  procured  by 
fraud  or  coercion  is  not  a  defense  to 
a  wife's  suit  for  separate  support. 
Lister  v.  Lister  (1916)  86  N.  J.  Eq.  30, 
97  Atl.  170;  Bueter  v.  Bueter  (1890) 
1  S.  D.  94,  8  L.R.A.  562,  45  N.  W.  208. 
See  also  Hill  v.  Hill  (1914)  190  111. 
App.  641  (reviewed  in  subdivision 
XI.  b,  "Breach  of  separation  agree- 
ment^ '  sttpra) . 

Thmr  i»  Lister  v.  Lister  (WIO)  86 
N.  J.  Eq.  30,  97  Atl.  170,  a  wife^s  suit 
sgsiinst  Mrer  hORband  for  mitf-nltenaiiee 
ontdev  *  section  of  the  Bfvoree  Act,  it 
was  held'  that  a  contract  between  the 
plaintiff  and  defendant  by  the  terms 
of  which  she  agreed  to  release  all 
claims  in  consideratton  of  |400,  but 
which  made  no  provision  for  future 
support,  wad  not  a  defense  to  the  ac- 
tion, it  appearing  that  the  wife  when 
she  signed  the  contract  was  under 
great  stress  of  pecuniary  embarrass- 
ment and  greatty  discouraged  in  her 
effort  to  get  justice  from  ner  husband. 
The  court  said  with  regard  to  this  de- 
fense: "At  the  very  start  it  must  be 
borne  in  mind  that  all  contracts  be- 
tween man  and  wife  are  void  in  law, 
and  in  equity  are  only  contracts  sob 
mode  and  are  entirely  within  the  con- 
trol of  courts  of  equity,  and  are  en- 
forceable, especially  against  the  wife, 
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only  to  the  extent  to  which  they  may 
be  found  equitable  and  fair.  8  Pom. 
Eq.  Jur.  §  1121;  Demarest  v.  Terhune 
(1901)  62  N.  J.  Eq.  663,  667,  60  Atl. 
664.  It  would  perhaps  clear  up  this 
subject  of  the  status  of  so-called  con- 
tracts between  man  and  wife  if  such 
transactions  were  not  regarded  as  con- 
tracts even  sub  modo.  A  contract  be- 
tween a  man  and  wife,  void  at  law, 
may  be  deemed  in  equity  as  mere  con- 
duct,—a  mere  transaction  oat  of  which 
arise  equitable  rights  and  equitable 
duties.  Without,  however,  indulging 
in  any  metaphysical  discussion,  it  is 
enough  to  recognize  in  this  case  that 
this  paper  produced  by  this  husband 
cannot  be  enforced  in  a  court  of  equity 
so  as  to  accomplish  what  is  unfair,  un- 
just, or  oppressive.  There  can  be  no 
doubt  in  my  judgment  that  to  permit 
this  man,  who  has  so  greatly  wronged 
his  innocent  wife,  to  escape  from  this 
present  litigation  and  discharge  him- 
self from  all  costs  and  expenses  of 
this  suit,  and  to  secure  the  dismissal 
of  this  bill,  would  be  to  permit  him  to 
practise  extortion  and  oppression  upon 
the  woman  whom  he  has  wronged.  It 
will  be  observed  that  no  provision  is 
made  in  this  paper  for  the  future  sup- 
port of  this  impoverished  and  desert- 
ed wife.  The  testimony  of  the  wife 
shows  that  she  was  under  great 
stress  of  pecuniary  embarrassment 
and  greatly  discouraged  in  her  effort 
to  get  justice  from  her  derelict  hus- 
band, and  was  tempted  by  the  oppor- 
tunity for  temporary  relief  which  was 
held  out  before  her  when  she  executed 
this  paper.  Under  these  circum- 
stances she  drew,  partly  at  the  dic- 
tation of  her  son,  the  so-called  release, 
signed  the  same,  and  delivered  it  to 
the  son.  The  son  delivered- the  paper 
to  the  father  and  brought  back  to  the 
complainant  the  sum  of  |400  which 
had  tempted  her  to  attenjpt  to  per- 
form an  unwlfely  and  improvident  act. 
In  my  judgment  the  defendant's  an- 
swer— his  supplemental  answer  set- 
ting up  this  release — exhibits  a  con- 
tract which  a  court  of  equity  will  not 
enforce,  and  that  therefore  the  wife 
is  entitled  to  a  decree  for  maintenance 
upon  her  bill.  The  MOO  paid  by  the 
husband  will   be  credited  upon  any 


amount  of  past  or  future  alimony  or 
suit  money  which  the  court  may  order 
the  husband  to  pay  to  the  wife." 

Articles  of  separation  procured  by 
the  husband  by  threats  of  bodily  in- 
jury, and  accomplished  by  menace, 
justifying  the  court  in  annulling  them, 
are  not  a  defense  to  the  wife's  action 
for  separate  maintenance  and  support 
Bueter  v.  Bueter  (1890)  1  &  D.  94,  8 
LJI.A.  662,  46  N.  W.  208. 

In  Reischfield  v.  Reischfleld  (1917) 
100  Misc.  661,  166  N.  Y.  Supp.  898,  it 
was  held  that  a  void  separation  agree- 
ment constitutes  in  itself  no  defense 
to  a  wife's  action  for  separation. 

g,  SwbaeQuent  tniaeonduct   of   Kueiband. 

.  The  subsequent  or  unsuspected 
adultery  of  a  husband  will  preclude 
the  husband  from  setting  up  a  prior 
written  agreement  between  the  parties 
as  a  bar  to  the  wife's  action  for  ali- 
mony. Miller  v.  Miller  (1914)  19  B.  C. 
663,  27  West  L.  R.  607,  16  D.  L.  R.  667, 
6  West  Week.  Rep.  168. 

The  provisions  of  a  separation 
agreement  whereby  a  husband  and 
wife  mutually  covenanted  not  to  take 
proceedings  against  each  other  for 
restitution  of  conjugal  rights,  or  to 
obtain  a  divorce  or  judicial  separa- 
tion in  respect  of  anything  that  had 
theretofore  taken  place,  and  which 
provided  for  the  payment  of  a  weekly 
sum  to  the  wife,  have  been  held  not  to 
constitute  a  bar  to  the  wife's  action 
for  alimony  based  on  new  grounds, — 
subsequent  adultery  of  the  husband, — 
there  being  no  agreement  that  the  wife 
will  not  sue  for  increased  alimony 
should  the  circumstances  warrant  her 
in  so  doing.  Tuxford  v.  Tuxford 
(1916)  9  Sask.  L.  R.  261,  28  D.  L.  R. 
239,  84  West  L.  R.  419. 

K.  Antemuptial  agreement. 

In  Logan  v.  Logan  (1841)  2  B.  Mon. 
(Ky.)  142,  a  wife's  suit  for  alimony,  it 
was  said  that  an  antenuptial  contract, 
whereby  each  party  renounced  all 
right  to  the  property  of  the  other 
which  might  otherwise  have  resulted 
by  operation  of  law  from  their  mar- 
riage, did  not  absolve  the  husband 
from  his  legal  obligation  to  maintain 
his  wife  during  cohabitation,  nor  can 
it  exonerate  him  from  contributing  to 
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her  maintenance  after  deaerting  her 
(nnless  her  own  estate  be  amply  suffi- 
cient), and  that  agreement,  therefore, 
may  present  no  ininperable  barrier  to 
decreeing  alimony. 

In  Clopton  V.  Clopton  (1912)  182 
CeL  27,  121  Pac.  720,  an  action  by  a 
wife  for  maintenance,  it  was  held  that 
an  antenuptial  contract  providing, 
among  other  things,  that  in  the  event 
there  was  no  issue  of  the  marriage  the 
wife  should  have  one  fourth  of  the 
property  owned  by  the  husband  at  the 
time  ot  his  deatii,  and  that  the  hus- 
band should  have  the  absolute  and  ex- 
elusiv*  management  and'  control,  with 
power  of  disposition  of  all  his  proper- 
ty during  his  lifetime,  but  which  con- 
tained nothing  purporting  to  relieve 
the  husband  from  the  obligation  of 
supporting  and  maintaining  his  wife 
during'  the  continuance  of  the  pro- 
posed marriage  relation,  did  not  in 
any  way  affect  the  duty  of  the  hus- 
band to  provide  his  wife  witii  sup- 
port. 

i.  Contract  eontemplating  d<v*ro0. 

In  Birch  v.  Anthony  (1899)  109  Gik 
849,  77  Am.  St  Rep.  879,  84  S.  E.  661, 
it  was  held  tiiat  a  widow's  right  to  a 
year's  support  and  dower  from  her 
husband's  estate  was  not  barred  by  a 
contract  between  herself  and  husband, 
by  which  the  wife,  in  consideration  9i 
the  sum  of  |400,  relinqaished  all 
claims  of  any  kind  as  a  wife,  which 
contract  was  rsadend  illegal  by  a  eon> 
dition  added,  providing  in  effect  that 
it  should  be  legal  if  a  divorce  should 
be  granted  to  the  husband  on  or  be- 
fore a  fixed  date,  since  a  contract  in- 
tended to  promote  a  dissolution  of 
marriage  is  contrary  to  the  policy  of 
the  law,  illegal,  and  void. 

nr.  Wtt«f»  H0»t  to  ertnOtua.  metton. 

A  wife's  right  to  resort  to  a  criminal 
action  under  a  Nonsupport  Statute  is 
not  a  defense  to  her  civil  suit  for  sepa- 
rate maintenance.  Dye  v.  Dye  (1897) 
9  Colo.  App.  820,  48  Pac.  818;  Austin 
T.  Austin  (1908)  42  Colo.  180,  94  Pac. 
309;  Baier  v.  Baier  (1908)  91  Minn. 
165,  97  N.  W.  671. 

Thus  in  Austin  v.  Austin  (1908)  42 
C*lo.  180,  94  Pac.  809,  a  suit  for  sepa- 
rate maintenance,  it  was  held  that  the 
action  would  not  be  defeated  by  the 
6  A-L.R.— 6. 


contention  that  the  wife  is  afforded  an 
adequate  remedy  through  the  medium 
of  the  statute  which  makes  it  a  mis- 
demeanor for  a  husband  to  wilfully 
neglect,  fail,  or  refuse  to  provide  rea- 
sonable support  and  maintenance  for 
hif  wife  and  minor  children,  since  the 
wife  is  not  compelled  to  resort  to  the 
criminal  law  to  enforce  support  from 
her  husband,  but  may  maintain  an  ac- 
tion for  separata  maintenance  inde- 
pendently of  an  action  for  divorce  or 
of  a  criminal  proceeding. 

In  Dye  v.  Dye  (Colo.)  supra,  an  ac- 
tion 1^  a  wife  against  her  husband  to 
obtain  relief  in  the  way  of  separate 
maintenance,  it  was  held  that  a  stat- 
ute which  makes  it  a  misdemeanor  for 
any  person  living  in  Colorado  to  wil- 
fully neglect,  etc.,  to  provide  support 
for  his  wife,  would  not  defeat  the  gen- 
eral powers  of  courts  of  equity  to  en- 
tertain suits  to  compel  a  husband  to 
pay  alimony  which  is  consistent  with 
his  condition  in  life  and  reasonable  for 
the  maintenance  of  his  wife. 

So  in  Minnesota  it  has  been  held 
that  the  jurisdiction  of  equity  to  en- 
tertain a  separate  action  for  support, 
if  it  ever  existed,  is  not  taken  away  by 
a  law  providing  for  the  panishment  of 
husbands  -  who  abandon  their  wives 
and  refuse  to  provide  for  them.  Baier 
V.  Baier  (1903)  91  Minn.  166,  97  N.  W. 
671. 

XI/I.  £aofc08  or  eatoppel. 

a.  Laches. 

A  mare  lapse  of  time  does  not  con- 
stitute laches  which  will  bar  a  wife's 
action  for  separate  maintenance,  since 
the  cause  of  action  is  a  continuing  one 
and  not  affected  by  lapse  of  time. 
Olsen  V.  Olson  (1909)  3  Alaska.  616; 
Garr  v.  Carr  (1892)  6  Ind.  App.  877,  83 
N.  E.  805;  Delaware  County  ▼>  Mercer 
(1844)  2  Clark  (Pa.)  76;  Kimble  v. 
Kimble  (1897)  17  Wash.  75.  49  Pac. 
216. 

Thus  in  Olsen  v.  Olsen  (Alaska)  su- 
pra, it  was  held  that  the  fact  that  a 
wife  has  for  a  long  tine  supported 
horself  and  child,  after  desertion  by 
the  husband,  would  not  make  her 
claim  any  the  less  meritorious. 

In  Kimble  v.  Kimble  (Wash.)  supra» 
a  wife's  action  for  maintenance,  it  was 
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held  that  the  husband  cannot  seize 
upon  the  fact  that  the  wife  has  not 
asked  him  for  maintenance  for  a  quar- 
ter of  a  century,  during  which  time 
she  has,  unaided  by  him,  supported 
herself  and  children,  as  a  pretext  for 
avoidias:  his  respoBsibilitiee  In  Ijhe 
future,  since  so  far  as  the  question  (rf 
maintenance  is  concerned  the  action 
is  based  on  tin  responsibility  of  the 
husband  growinar  out  of  a  marriage 
relation,  and  there  is  no  principle  of 
estoppel  which  can  be  applied,  but  the 
marriage  relation,  once  established, 
continues  until  it  is  diseolved  either 
by  death  or  decree- of  a  competent 
judicial  tribunal. 

In  Carr  v.  Cavr  (1892)  6  ML  Appw 
377,  33  N.  E.  806,  a  wife's  action  for 
support  authorized  by  a  statute,  it  was 
held  that  the  Statute  of  Limitations 
could  noft  be  successfully  pleaded  am 
a  bar  to  the  suit,  the  court  saying: 
"Appellant's  counsel  further  contend 
that  the  evidence  shows  that  the  ac- 
tion is  barred  by  the  Statute  of  Limita- 
tions, and  that  the  finding  should  have 
been  for  the  defendant  under  their 
answer  pleading  the  bar.  It  is  suffi- 
cient to  say  to  this  that  the  obligation 
of  a  husband  to  support  his  wife  and 
infant  children  is  a  continuing  one, 
and  lasts  so  long  as  the  relation  ex- 
ists. The  purpose  of  this  action  is 
not  to  recover  for  past  support,  but 
for  present  and  future  maintenance. 
•  If  the  plaintiff  has  by  some  means  eked 
out  an  existence  in  the  past,  she  can- 
not compel  the  defendlant  to  compen- 
sate her  fcR'  the  cost.  Ths  statute,  §§ 
S1S4  and  3135,  Rev.  Stat.  1881,  in  speak- 
ing of  the  judennnt  fo'  support  and 
maintenance,  calls  it  alimony.  The 
word  alimony  is  here  used  in  its  pri- 
mary sense  of  nourishment,  sustenanea, 
means  of  living.  The  effort  here  is  to 
obtain  nourishment  and  means  of  su^ 
tenance  for  the  present  and  future. 
The  Statute  of  Limitations  has  no  ap- 
plication to  the  case  made  by  the  evi- 
dence." 

The  omission  of  a  deserted  wife  to 
call  on  her  husband  for  aid  for  twenty 
years  after  the  separation,  while  her 
health  and  strength  permitted  person- 
al exertion  for  her  own  support,  will 
not  release  the  husband  from  his  daty 


to  support  his  wife,  or  defeat  an  ac- 
tion by  the  directors  of  the  .poor  to 
indemnify  the  county  for  the  support 
of  the  wife,  left  a  charge  on  the  funds 
of  the  public,  and  for  an  order  appr»> 
priating  such  portion  of  tk«  husband's 
property  as  is  necessary  to  provide  fer 
the  wife.  Delaware  County  ▼.  Mereer 
(1844)  2  Clark  (Pa.)  7S. 

However,  in  Michi^a  Ura  decisieiis 
are  somewhat  in  conflict.  Thai  in 
Parkinson  ▼.  Parkinson  (191>&)  177 
Mich.  3S«,  143  N.  W.  4,  an  action  on- 
der  statul^e  to  compel  a  kmband  to 
support  his  wife,  H  w«s  h«M-  that  the 
wife's  olaiitt  was  not  banmk  betause 
she  had  refrained  for  afooat  five  yearn 
from  compelling  the  defendant  to  ade- 
qnately  provide  for  her,  sinee  the  mere 
lapse  of  time  does  not  necessarily  coa- 
sCitute  laches,  bat  it  mnst  result  in 
changing  the  position  of  tke  other 
party. 

But  in  Reed  v.  Reed  (1883)  62 
Mich.  117,  60  Am.  Rep.  247,  17  N.  W. 
720,  a  wife's  suit  in  equity  to  compel 
her  alleged  husband  to  furnish  sup- 
port, it  was  held  that  a  delay  of 
eighteen  years  in  bringing  the  bill,  and 
thirteen  years  after  fraudulent  di- 
vorce proceedings  by  the  husband,  was 
gross  laches,  which  warranted  the 
court  in  refusing  the  relief  sought  and 
ordering  the  bill  dismissed.  The  opin- 
ion reads  in  part:  "A  n*oi«e  difficult 
objection  for  the  complainant  to  over- 
oome  is  that  t\4fich  arisen  upon  the 
long  delay  to  make  claim  tot  support 
The  Indiana  divorce,  ID  is  seen,  was 
obtained  in  1868;  this  suit  was  in» 
stituted  in  1881.  Here  are  dlelay  and 
apparent  acquiescence  in  like  fraudu- 
lent proceedings  for  thirteen  years, 
and  the  bill  assigns  no  reason  fbr  this 
whatever.  But  even  this  does  not  ful- 
ly present  the  laches^with  wMeh  eon- 
plainant  is  chargeable.  It  appeared 
from  the  charges  and  countercharges 
that  she  withdrew  from  her  husband 
in  1863,  eighteen  years  before  this 
bill  was  filed,  and  tiiat  her  remaining 
apart  from  him  after  that  time  was 
against  his  will  and  in  disregard  of 
his  repeated  requests  that  she  would 
return  to  him.  A  suit  for  support  un- 
der such  circumstances  necessarily 
brings  in  question  the  justification  for 
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th«  orisinal  sepftntion,  and  would  re- 
quire an  investigation  into  the  facts 
attending  it.  It  could  not  be  expected 
that  an  investigation  after  such  a 
lapse  of  time  could  be  anything  else 
than  imiterfect,  uncertain,  and  unsat- 
isfactory, and  the  laches  has  been  so 
gross  that  the  court  may  well  refuse 
to  enter  upon  it."  See  also  Judson  v. 
JadsoB  (1912)  171  Mich.  185,  137  N. 
W.  103,  an  action  seeking  to  ^;>en  a 
divorce  decree  to  review  the  question 
of  alimony,  wherein  it  was  held  that  a 
wife's  delay  for  eighteen  years  after 
a  divorce  from  hmr  husband  secured 
by  her  in  another  state  before  taking 
legal  steps  to  secure  support  and 
maintenance  was  laches  parecludiag 
her  from  any  recovery,  although  her 
excuse  for  the  laches,  iiqwtable  to  so 
long  delay  before  taking  action,  was 
that  her  attorneys  in  Minnesota  ad- 
vised her  that  some  provision  for  the 
maintenance  of  herself  and  child 
would  be  made  by  the  court  which 
granted  her  divorce,  upon  which  she 
alleges  she  relied,  and  that  the  defend- 
ant who  resided  in  Michigan  told  her 
that  he  was  under  no  legal  obligation 
to  support  herself  and  their  child,  and 
would  not  do  so  unless  again  married^ 
which  sAatemeat  she  alleges  she  be- 
lievec^  since  neither  the  promises  er 
advice  of  her  own  counsel  nor  btiief 
in  assertions  of  immanity  by  a  proe- 
peetive  defmdaat  are  eixcuaea  tn 
laches. 

In  Dillon  v.  Dillon  (1878)  60  6a. 
204,  a  suit  by  a  wife  against  her  bus- 
band  for  permanent  alimony,  it  was 
held  that  liie  husband  was  estopped  to 
deny  that  the  plaintiff  was  his  wife 
because  she  was  a  person  of  African 
descent,  having  more  than  one  eighth 
of  African  blood  in  her  veins,  where 
he  had  openly  lived  with  the  plaintiff 
as  his  wife  for  many  years,  and  raised 
children,  and  had  also  been  instru- 
mental in  procuring  a  legislative  act 
which  declared  that  the  plaintiff  and 
her  children  were  entitled  to  all  the 
rights  and  prvvll^;cs  of  a  citizen  of 
Georgia.  The  court  said:  "The  points 
made  and  argned  by  counsel  are  many, 
bat  there  is  one  broad  principle  that 
holds  in  its  grasp  the  whole  body  of 


the  case;  that  principle  is  estoppel. 
The  jury  found  in  effect  that  there 
was  a  marriage  in  fact;  and  that  find- 
ing was  justified  by  the  array  of  cir- 
cumstances tending  to  establish  such 
a  marriage,  which  the  record  exhibits. 
Granting  that  some  of  the  testimony 
was  of  doubtful  admissibility,  or  even 
clearly  inadmissible,  enough  remains 
to  which  no  objection  can  be  urged  to 
warrant  the  finding.  For  years  and 
years  Mr.  Dillon  lived  with  Mrs.  Dil- 
lon aa  his  wife,  recognizing  and 
treating  her  as  such.  Of  her  he 
begat  children;  and  the  parents  and 
children  were  grouped  as  a  family, 
and  as  such  lived  openly  in  the 
city  of  Savannah,  the  largest  city  of 
Georgia,  and  one  of  the  most  respect- 
able cities  of  the  world.  If  the 
marriage  tie  had  been  wanting,  would 
this  have  occurred?  Could  it  have  oc- 
curred, in  the  midst  of  a  moral  and 
refined  community,  and  under  the  eye 
of  the  police?  The  jury  belonged  to 
the  vicinage  and  could  and  did  inter- 
pret the  testimony  in  the  Light  thrown 
upon  it  by  the  local  gloss.  They  un- 
derstood what  such  a  mode  of  living 
in  Savannah  meant;  whether  it  meant 
concubinage  or  matrimony.  We  be- 
lieve its  ordinary  meaning  throughout 
Christendom  to  be  matrimony;  and  we 
are  aware  of  no  reason  why  it  would 
or  should  be  differently  construed  in 
Savannah.  Of  conduct,  as  of  lan- 
guage, the  ordinary  meaning  is  to  be 
accepted  as  the  true  meaning  until  a 
different  sense,  in  the  given  instance, 
Is  establislied.  When  persons  for  a 
loag  period  act  habMuaNy  as  married 
people  goierally  act,  there  is  a  strong 
preaamptioa  that  they  have  at  some 
time,  and  in  some  way,  entered  the 
■laniage  state — that  they  have  ac- 
quired the  rights  and  assumed  the  ob- 
ligatioas  of  the  marriage  relation. 
How  else  can  tlieir  everyday  habitual 
actions  be  accounted  for,  without  im- 
puting criminality  to  the  parties  con- 
eemed?  To  reason  fretn  long-con- 
tinned  cohabitation  to  marriage  is  to 
class  than  with  the  many;  while  to 
reasMi  from  it  to  fomieation  or  adul- 
tery ia  to  class  them  with  the  few. 
The  jury  found  that  Mr.  Dillon  and 
Mrs.  Dillon  were  married.    That  find- 
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ing  being  correct,  can  Mr.  Dillon  shun 
his  civil  obligations  to  his  family  and 
to  society,  in  the  matter  of  furnishing 
support  to  his  wife  and  minor  chil- 
dren, on  the  ground  that  the  marriage 
de  facto  was  void?  Can  he  be  heard 
to  say  that  Mrs.  Dillon  is  not  a  free 
white  person,  but  a  person  of  color; 
and  that  therefore  she  was  under  a 
legal  disability  to  contract  the  mar- 
riage into  which  he  and  she  entered, 
he  being  a  white  man?  As  is  to  be 
fairly  deduced  from  the  evidence, 
Mrs.  Dillon  is  not  black,  but  of  a  com- 
plexion approximating  that  of  many 
white  persons  of  pure  blood.  Her  true 
classification  in  respect  to  race  can- 
not be  accomplished  readily  by  mere 
inspection.  Examination  and  the  em- 
ployment of  scientific  skill  would  seem 
from  the  evidence  to  be  requisite,  in 
order  to  settle  her  extraction,  in  the 
absence  of  family  history;  and,  per- 
haps even  with  the  aid  of  such  history, 
so  far  as  the  same  is  now  attainable. 
It  is  thus  not  an  open,  bald  case  of  the 
intermarriage  of  an  African  with  a 
Caucasian.  While  the  husband's  line- 
age is  certain,  that  of  the  wife  is 
doubtful.  Under  these  circumstances, 
can  the  husband  (after  marrying  her, 
living  with  her  as  his  wife  for  many, 
many  years,  rearing  by  her  a  family 
of  children,  some  of  them  to  the  age 
of  manhood  and  womanhood)  in- 
stitute a  narrow  search  into  her  ped- 
igree that  he  may  deny  to  her  the  full 
measure  of  support  in  her  declining 
years,  to  which,  if  she  is  truly  and 
legally  his  wife,  the  law  entitles  her? 
Possibly  for  some  purposes  he  might 
raise  the  question  of  blood  even  now, 
but  can  he  for  this  purpose?  That  is 
the  practical  inquiry  with  which  we 
are  at  present  concerned.  We  think  he 
cannot  evade  her  claim  for  support,  or 
the  claim  of  his  minor  children  for 
support,  by  such  means.  In  respect  to 
alimony,  he  is  estopped  to  deny  that 
she  is  his  lawful  wife.  It  militates 
against  no  interest  of  society  that  we 
can  think  of.  so  to  treat  him.  Such  an 
application  of  the  doctrine  of  estoppel 
is  not  obstructive  of  public  policy,  but 
promotive  of  it.  Society  and  each 
member  of  society,  the  mass  and  the 
individual,  are  benefited   by   closing 


the  mouth  of  any  man  against  repu- 
diating his  family  when  they  come  to 
him  for  needed  support.  If  he  may 
cast  them  off,  they  will  in  many  in- 
stances fall  a  weighty  burden  on  the 
public.  To  allow  a  husband  to  indulge 
in  scruples  about  the  pedigree  of  his 
old  wife,  when  her  youth,  beauty,  and 
strength  have  all  waned,  and  thus 
escape  responding  to  her  claim  for 
reasonable  alimony,  would  be  unwise 
in  policy,  unsound  in  principle. 
Though  there  was  room  for  differences 
of  opinion  on  what  we  have  said  thus 
far  touching  estoppel,  there  can 
scarcely  be  a  doubt  that  as  Mr.  Dillon 
procured  the  act  of  the  general  as- 
sembly to  be  passed,  the  provisions  of 
which  are  set  forth  in  the  headnote, 
he  is  estopped  by  the  foregoing  facts, 
with  that  act  superadded.  He  had 
the  very  question  which  he  now  at- 
tempts to  raise  settled  by  that  act.  He 
caused  the  legislature  to  be  informed 
by  satisfactory'  evidence  that  Mrs. 
Dillon  was  entitled  to  all  and  singular 
the  rights  and  privileges  of  a  citizen  of 
Georgia;  and  the  legislature  solemnly 
declared  by  means  of  the  act  that  she 
was.  He  must  (in  all  civil  rights  and 
duties,  at  least)  abide  by  this  declara- 
tion, having  himself  been  instrument- 
al in  procuring  it  to  be  made.  Indeed, 
it  seems  to  have  been  made  wholly  at 
his  instance.  If,  in  1867  (the  date  of 
the  act)  she  was  entitled  to  all  th» 
rights  and  privileges  of  a  citizen,  shfr 
was  entitled  to  be  his  wife,  whether 
he  married  her  before  the  act  waa 
passed  or  afterwards.  The  act  de- 
clares her  status,  and  to  do  so  was 
within  the  competency  of  the  legisla- 
ture. That  she  was  a  free  white  per- 
son, though  not  affirmed  expressly,  is- 
implied  in  the  declaration  of  citizen- 
ship ;  for,  at  that  period,  to  be  a  citizen 
of  this  state  was  to  be  white,  white 
persons  only  being  then  members  of 
our  body  politic.  The  act  does  not 
make  her  white,  but  is  conclusive  evi- 
dence against  Mr.  Dillon  in  this  pro- 
ceeding that  she  is  white.  He  is 
estopped  to  controvert  it" 

Xir.  Prior  «u<t  «•  tar. 

A  decree   in   a   suit  for  separate 
support  and  maintenance  is  not  a  bar 
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to  subsequent  suit  based  on  subse- 
quent conduct  of  the  parties. 

Ailmnaas. — ^Kientz  v.  Kientz  (1912) 
104  Ark.  381. 149  S.  W.  86. 

Califoniia.r— Hardy  t.  Hardy  (1898) 
97  Cal.  125,  SI  Fac.  906. 

nimois.— Schraeder  ▼.  Sehraeder 
(1888)  26  111.  App.  524. 

Kentucky.^— GrifSn  t.  Griffin  (1847) 
8  B.  Mon.  120. 

MiasonrL  —  Creasey  ▼.  Creasey 
(1912)  168  Mo.  App.  98,  161  S.  W.  216. 

Ohior-Schradin  v.  Schradin  (1902) 
24  Ohio  C.  C.  647. 

Oiinada.  —  Tnxford  ▼.  Tuxford 
(1916)  9  Sask.  L.  R.  251,  28  D.  L.  R. 
289,  34  West  L.  R.  419;  Henderson  t. 
Henderson  (1872)  19  Grant,  Ch.  (U. 
G.)  464.  See  also  Payne  t.  Pajme 
(1905)  10  Ont  L.  Rep.  742,  6  Ont 
Week.  Rep.  428,  reviewed  in  V.  supra. 

Thus  in  Creasey  v.  Creasey  (1912) 
168  Mo.  App.  98, 151  S.  W.  216,  a  wife's 
suit  for  maintenance,  it  was  held  that 
a  decree  refusing  maintenance  would 
not  be  a  bar  to  a  subsequent  suit  if 
she  should  thereafter  become  justified 
in  livinsr  apart  from  her  husband.  In 
Griffin  v.  Griffin  (1847)  8  B.  Mon. 
(Ky.)  120,  a  wife's  suit  to  obtain  a 
decree  for  alimony,  it  was  said  that  a 
decree  in  the  case  refusing  the  relief 
sought  would  not  be  a  bar  to  any  claim 
growing  out  of  the  subsequent  conduct 
of  the  parties.  -So  in  Schradin  ▼. 
Sehrsdin  (Ohio)  mpra,  it  wm  held 
that  a  prior  action  for  alimony  was 
sot  a  iMur  to  an  action  instituted  after 
a  reconciliation  and  second  separation, 
since  the  policy  of  the  law  is  not  to 
have  a  wife  become  reconciled  to  h«r 
hnsband  at  her  peril. 

A  decree  refusing  a  wife  separate 
maintenance  will  not  bar  her  remedy 
against  her  husband  if  she  shall  sub- 
seqaently  have  sufficient  grounds  for 
another  salt.  Schraeder  v.  Schraeder 
(1888)  26  in.  App.  624. 

A  decree  in  a  wife's  suit  for  alimony, 
giving  effect  to  a  compromise  between 
the  parties,  although  operating  as  a 
condionation  of  alleged  previous  mat- 
rimonial offenses,  did  not  operate  as  a 
bar  or  answer  to  a  subsisquent  suit  for 
alimony  bascMl  on  adultery  committed 
snbsequent  to  such  compromise  and 


decree.  Henderson  ▼.  Henderson 
(1872)  19  Grant,  Ch.  (U.  C.)  464. 

The  judgment  in  a  prior  action  to 
set  aside  a  separation  agreement  does 
not  bar  the  wife's  action  for  alimony 
based  on  subsequent  adultery  of  the 
husband.  Tuxford  v.  Tuxford  (1916) 
9  Sask.  L.  R.  251,  28  D.  L.  R.  239,  84 
West.  L.  R.  419. 

In  Kientz  v.  Kientz  (1912)  104  Ark. 
881,  149  S.  W.  86,  a  wife's  suit  for 
divorce,  in  which  it  was  urged  that  al- 
though the  court  refused  to  grant  to 
plaintiff  a  decree  of  divorce,  it  should 
have  made  some  provision  for  her 
maintenance,  the  court  held  that  the 
decree  refusing  the  divorce  did  not 
conclude  the  wife^s  right  at  any  time 
in  the  future  to  prosecute  an  action  for 
alimony,  if  she  should  become  entitled 
to  it. 

However,  in  Hardy  v.  Hardy  (1893) 
97  Cal.  126,  31  Pac.  906,  it  was  held 
that  a  wife's  action  for  permanent 
support  and  maintenance  is  barred  by 
the  judgment  in  a  former  action, 
where  the  second  action  does  not  al- 
lege any  different  facts  than  those 
upon  which  the  prior  action  was  based. 

In  Com.  ex  rel.  Tinkler  v.  Tinkler 
(1902)  27  Pa.  Co.  a.  202,  it  was  held 
that  a  pending  order  in  another  court 
for  alimony  pendente  lite  in  .the  hus- 
band's suit  for  divorce  will  be  a  bar 
to  the  wife's  right  to  an  order  for  sup- 
port under  a  statnte  which  provides 
that  if  a  husband  separates  himself 
from  his  wife  without  reasonaUe 
cause,  or  shall  neglect  to  maintain  his 
wife,  he  shall  be  liable  to  arrest,  and 
the  court  of  quarter  sessions  may  or- 
der the  parson  against  whom  com- 
plaint has  been  made,  being  of  suffi- 
cient ability,  "to  pay  such  sum  as  said 
court  shall  think  reasonable  and  prop- 
er for  the  comfortable  support  and 
maintenance  of  the  wife  .  .  .  not 
exceeding  $100  per  month,"  until  the 
termination  of  the  divorce  proceed- 
ings. 

XT.  Miacellaneoua. 

In  Parker  ▼.  Parker  (1910)  184  Ga. 
816,  67  S.  E.  812,  it  is  stated  in  the 
official  syllabus  that  a  wife  is  not 
barred  of  her  right  to  alimony  by  the 
fact  that  the   acts   of  her  husband 
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whieh  caused  her  to  leave  him  were 
not  ualawful. 

In  Pendleton  ▼.  Pendleton  (1906)  — 
Kr.  — ,  112  S.  W.  674,  a  wife's  snit 
againat  her  husband  to  conpel  ium  to 
contribute  to  the  support  of  herself 
and  child,  it  was  held  that  the  defend- 
ant's infancy  was  not  a  defense,  since 
he  was  old  enough  to  contract  raar- 
riage  and  is  liable  for  the  support  of 
his  wife  aad  child  even  though  hs  be 
an  infant. 

In  Smit*  V.  Smith  (1891)  164  Haas. 
262,  28  N.  B.  263,  a  petition  for  sup- 
port brougrht  ander  a  statute  author- 
izing the  probate  court  to  make  an 
order  for  the  support  of  a  wife  who  is 
actually  li-ring  apart  from  her  husband 
for  justifiable  cause,  it  was  held  that 
the  statute  permits  the  commencement 
of  a  suit  immediately  after  a  wife  has 
begun  actually  to  live  apart  from  her 
husband  for  justifiable  cause,  even 
though  he  has  not  knowledge  of  it, 
without  first  giving  him  notice,  ex- 
press or  implied,  that  she  is  so  living 
apart. 

In  Prichard  v.  Prichard  (1915)  189 
Mo.  App.  470,  176  S.  W.  1124,  it  was 
held  that  it  was  not  intended  by  the 
statute  that  a  judgment  for  the  sup- 
port of  a  wife  should  be  without  lim- 
itation as  te  time  or  change  as  to 
amount,  but  the  -very  nature  of  the 
husliand's  offense  is  such  that  if  aban- 
donment ceasee  the  penalty  should 
cease  to  be  esacted,  and  it  was  not  the 
intent  of  the  statute  that  an  inflexible 
and  pwpetual  judgment  ahould  block 
the  way  to  reconciliation,  nor  was  it 
the  intention  of  the  legislature  to 
authorize  a  judgment  which  oould  not 
be  altered,  where  the  situation  had 
been  so  changed  as  to  make  the  stat- 
ute necessarily  inapplicable;  hence 
where  the  husband's  marital  obliga- 
tion was  dissolved  for  the  wife's  fault 
by  a  proper  judgment  of  divorce  in 
which  she  appeared,  it  put  an  end  to 
the  husband's  duty  to  maintain  her. 

In  proceedings  against  a  husband 
for  an  order  for  support,  the  defend- 
ant was  entitled  to  show  that  the 
plaintiff  was  married  before  she  was 
married  to  the  defendant,  and  that  her 
husband    is   still    living   and   is   not 


diroived  from  her.  C!om.  v.  White 
(1908)  22  Pa.  Super.  Ct  67. 

In  Kelley  v.  Bausman  (1917)  98 
Wash.  686,  168  Pac.  181,  a  wife's  ac- 
tion for  separate  maintenaace  against 
her  husband  and  certain  of  his  debt- 
am,  it  was  hrid  that  any  defease  which 
was  available  to  the  defendant  hus- 
baad  was  available  to  the  codefend- 
ants. 

As  affer  by  a  husband  to  aappert  his 
wife  separately  is  not  a  defease  te  a 
suit  for  alimony.  Weir  v.  Weir  (1868) 
1  Ch.  Chamb.  Rep.  (U.  C.)  194. 

In  Bowman  v.  Worthingtea  (1B66) 
24  Ark.  629,  it  was  held  that  a  woman 
who  has  been  divorced  and  has  mar^ 
ried  again  is  not,  after  the  death  of 
her  second  iiusbaiid,  entitled  to  have 
maintenance  and  support  decreed  to 
her  from  her  first  husband,  her  right 
being  barred  by  the  second  marriage. 

In  Shrader  v.  Shirader  (189&)  36 
Fla.  502,  18  So.  672,  it  was  held  that  a 
void  decree  of  divorce  between  the 
parties  was  not  a  bar  to  the  wife's  suit 
to  require  the  husband  to  contribute 
to  her  support 

In  a  wife's  action  for  separation  and 
to  attack  a  voluntary  separation  agree- 
ment, made  with  the  intervention  of  a 
third  person  as  trustee,  where  the  only 
acts  alleged  in  the  complaint  upon 
which  judgment  could  be  asked  on  the 
ground  of  cruel  and  inhuman  treat- 
ment occurred  before  iiie  execution  of 
the  agreement,  and  are  alleged  not  so 
much  as  a  ground  of  sqiaration  as 
constituting  a  species  of  duress  under 
which  the  wife  was  induced  to  execute 
the  agreement  of  separation,  and  the 
only  abandonment  alleged  is  the  vol- 
untary one  which  has  taken  place  bo- 
tweea  the  parties  under  the  agre«nent, 
sufficient  ground  ia  not  presented  for 
granting  a  motion  for  alimony  and 
counsel  fees.  Curtis  v.  Curtis  (1899) 
28  Misc.  267,  61  N.  Y.  Supp.  69. 

In  Jones  v.  Jones  (1911)  174  Ala. 
Ml,  67  So.  376,  a  suit  in  equity  by  a 
wife  against  her  husband,  seeking  al- 
imony in  the  nature  of  maintenance 
without  praying  for  divoroo,  in  which 
a  contract  between  the  husband  and 
wife  to  live  separate  and  apart,  with 
provisions  for  support,  etc.,  is  made  a 
part  of  the  bill  for  the  infonnation  of 
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the  court  in  detennining  the  rlirhts  of 
the  parties  to  alimoxiy  or  maintenance, 
without  seeking  specific  enforcement, 
it  was  held  that  the  fact  that  the  wife 
had  not  joined  with  her  husband  in  the 
execution  of  conveyances,  as  stipulat* 
ed  in  the  contract,  was  not  a  defense 
t*  the  action  when  she  had  not  been 
requested  to  do  so  by  the  husband. 

In  Freund  v.  Freund  (1906)  71  N.  J. 
Eq.  624,  68  Atl.  766,  it  was  held  that 
it  was  not  a  defense  to  a  wife's  suit 
Ib  New  Jersey  for  support  and  mainte- 
nance that  a  New  York  judgment  had 
decreed  a  separation  from  ttie  wife, 
which  the  husband  was  from  that  time 
obliged  to  continue,  and  that  he  did 
not,  therefore,  ^Vithout  any  justifi- 
able cause,  abandon  his  wife  or  sep- 
arate himself  from  her  and  refuse  or 
neglect  to  maintain  and  provide  for 
hw"  within  the  meaning  of  the  New 
Jersey  atatotes,  aince  "abaadoanent," 
under  the  statute,  meant  "forsaking 
entirely"  of,  or  "removing  entirely" 
from,  the  wife,  and  such  "abandon- 
ment^ occurred  when  the  husband 
failed  to  perform  the  duties  «f  a  hus- 
band still  incumbent  on  him  under  ^e 
judgmcBt,  vie  to  support  har  and  to 
be  true  to  h«r. 

In  Brandt  v.  Brandt  (1918)  —  CaL 
— ,  174  Pac.  66,  as  action  seeking  to 
recover  separate  maintenance  for  a 
wife  and  child,  it  was  held  that  the 
circumstance  tiiat  the  child  appears 
to  have  beon  of  age  when  the  com- 
plaint was  filed  cannot  affect  the  right 
of  the  wife  to  obtain  support  for  her^ 
self. 

In  Sharpe  v.  Sbarpe  (1908)  184  Mo. 
App.  278, 1-14  S.  W.  684,  the  court  said 
that  it  would  be  a  perversion  of  the 
statute  authorizing  a  wife  to  procure 
an  allowance  to  be  paid  her  for  her 
support,  if  the  husband  could  plead 
as  a  defense  to  his  wife's  action  for 
maintenance  that  she  was  indebted  to 
him,  and  to  sue  her  by  cross  bill  for 
divorce  would  take  the  case  out  of  the 
purview  of  the  statute  providing  for 
the  suit,  by  converting  it  into  an  ac- 
tion for  divorce. 

In  Kuster  v.  Kuster  (1902)  87  Misc. 
186,  74  N.  T.  Supp.  853,  alleged  cruelly 
of  ttie  husband  in  confining  the  wife  in 
an  asylum  was  held  to  be  justified  by 


tbm  fact  that  she  was  afflicted  by  an 
inenrable  form  of  insanity  known  as 
'^ranoia,"  the  husband  having  under 
the  circumstances  conducted  himself 
with  commendable  devotion  as  a  faith- 
ful husband,  and  the  wife,  liierefore, 
was  not  entitled  to  a  separation  on  the 
ground  of  her  husband's  cruelty,  or 
because  it  would  be  unsafe  to  place 
herself  under  his  care. 

The  fact  that  a  wife  had  previously 
filed*a  bill  for  divorce  and  alimony  in 
the  equity  side  of  the  county  court 
would  operate  to  bar  her  suit  in  the 
chaaeory  court  for  separate  mainte- 
nance. Dunnock  ▼.  Dunnock  (1862) 
S  Md.  Ch.  140. 

A  wife  may  be  found  to  be  Justifi- 
ably living  apart  from  her  husband  on 
account  of  extreme  cruelty  notwith- 
standing her  adultery,  which  be  was 
willing  to  forgive.  Watts  v.  Watts 
(1894)  160  Mass.  464,  23  L.R.A.  187, 
89  Am.  St  Rep.  609,  36  N.  E.  479,  in 
which  the  court  said:  "Living  apart 
from  a  husband  under  such  circum- 
stances as  to  constitute  utter  deser- 
tion, for  which  a .  divorce  may  be 
granted,  is  a  marital  wrong,  and  can- 
not be  legally  justifiable.  But  facts 
may  be  supposed  upon  which  the  de- 
cision of  the  probate  court  might  have 
been  made  in  the  present  case,  even  if 
it  were  known  that  the  wife  was  guil- 
ty of  adultery  of  which  the  husband 
had  knowledge.  If  he  had  for  a  long 
time  been  guilty  of  extreme  cruelty 
towards  her,  and  had  inflicted  serious 
bodily  injury  upon  her  when  he  eject- 
ed her  from  bis  house,  and  then  had 
asked  her  to  return  to  his  home  and 
had  offered  to  forgive  the  adultery  if 
she  would  come  back,  she  would  have 
been  justified  in  refusing  to  return  on 
the  ground  that  she  had  reason  to  fear 
great  injury  from  his  crudty  if  she 
continued  to  live  with  him.  If  such 
facts '  appeared  the  court  might  well 
decide  that  she  was  justifiably  living 
apart  from  him  on  account  of  his  cru- 
elty, notwithstanding  her  adultery, 
which  he  was  willing  to  forgive.  It  is 
obvious,  therefore,  that  the  decision  in 
her  favor  on  the  question  whether  she 
was  living  apart  from  him  for  a  jus- 
tifiable cause  is  not  necessarily  a  find- 
ing that  she  was  not  guilty  of  adultery, 
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and  upon  the  record  before  us  it  can- 
not be  said  that  her  guilt  or  innocence 
was  necessarily  involved  in  the  issue 
then  tried." 

In  Pyott  V.  Pyott  (1900)  90  ni.  App. 
210,  affirmed  in  (1901)  191  111.  280,  61 


N.  E.  88,  a  suit  for  separate  mainte- 
nance, it  was  held  that  a  cross  bill 
will  lie  to  annul  the  marriage  on  the 
ground  of  insanity  of  the  husband  and 
fraud  in  procuring  the  marriage. 

R.  S.  U« 


J.  T.  ABRAHAM,  Appt., 

V. 

DOC  HATCHETT,  Jb.,  «t  aL 

Arkanaat  Supreme  Court  — If  ar«H  5,  1017, 
(128  Ark.  16,  19S  S.  W.  72.) 

Publie  lands  —  right  to  compensation  for  improvements. 

1.  Where,  by  sti^tute,  one  receiving  a  certificate  of  entry  under  the  Fed- 
eral Homestead  Law  may  maintain  ejectment  for  possession  against  one 
having  no  better  title  or  right  of  possession,  one  entering  under  such  cer- 
tificate is  entitled  to  compensation  for  Improvements  from  one  ousting 
him  by  superior  title. 

[See  note  on  this  question  beginning  on  page  96.] 


Improvements  —  right  to  compensa- 
tion —  color  of  title. 

2.  Color  of  title,   as  well  as  good 
faith,  is  necessary  to  entitle  an  occu- 
pant of  real  estate  to  compensation  for 
improvements  put  upon  the  property. 
Definition  —  color  of  title. 

3.  The  words,  "color  of  title,"  mean 
that  which  is  appearance  of  title,  but 
which  in  reality  is  not  title. 


Improvements   —   allowance   for   — 

amount. 

4.  One  making  improvements  under 
a  certificate  of  entry  on  government 
land  is  not  entitled  to  recover  their  cost 
from  one  having  a  superior  title  to  the 
land,  but  merely  the  amount  by  which 
he  has  enhanced  the  value  of  the  land. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Pulaski 
County  (Hendricks,  J.)  in  his  favor,  in  part  only,  in  an  action  brought  to 
recover  possession  of  certain  lands.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  O.  D.  Longstreth  and  E.  B.     judgment  for  improvements  to  the 


Parham  for  appellant, 

Messrs.  Bratton  &  Bratton  for  ap- 
pellees. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  in- 
stituted in  the  circuit  court  by  J.  T. 
Abraham  against  Doc  Hatchett,  Jr., 
and  Doc  Hatchett,  Sr.,  to  recover 
200  acres  of  land. 

The  defendants  admitted  that  the 
plaintiff  had  title  to  the  land,  but 
they  claimed  to  be  in  possession  of 
it  under  "color  of  title"  by  virtue  of 
a  homestead  certificate,  and  claimed 


amount  of  $479.60.  On  the  trial  of 
the  case,  it  was  shown  that  the  de- 
fendants filed  their  homestead  ap- 
plication in  United  States  Land  Of- 
fice at  Little  Rock,  Arkansas,  on 
February  1, 1911,  and  paid  the  fees 
therefor.  A  certificate  of  home- 
stead entry  by  the  United  States 
government  was  issued  to  them. 
Afterward,  it  was  ascertained  that 
the  lands  had  been  previously  grant- 
ed to  the  state  of  Arkansas,  for  the 
benefit  of  the  Little  Rock  &  Fort 
Smith  Railroad  Company,  and  the 
United   States    Land    Department, 
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having  discovered  thifl  fact,  held  that 
the  lands  were  not  within  its  juris- 
diction at  the  time  of  the  homestead 
entry  of  the  defendant,  and  the 
same  was  canceled. 

The  defendants  made  certain  im- 
provements on  the  lands  during 
the  time  they  were  in  possession  of 
them,  and  testified  to  the  value  of 
these  improvements. 

Judgment  was  rendered  in  favor 
of  the  plaintiff  for  the  possession  of 
the  land,  but  it  was  further  ad- 
judged that  no  writ  of  possession 
be  issued  in  his  favor  until  he 
should  pay  to  the  defendants  the 
sum  of  fSOO,  the  value  of  the  im- 
provements hi  excess  of  the  rental 
value  of  the  land  as  found  by  the 
jury.  It  was  further  provided  that 
the  defendants  should  have  a  lien 
on  the  land  for  said  amount.  The 
plaintiff  has  appealed. 

It  is  first  contended  that  the  cer- 
tificate of  homestead  entry  was  not 
sufficient  to  constitute  "color  of  ti- 
tle" in  the  defendants.  "Color  of 
title,"  as  well  as 
liTJSrTir*"*'  good  faith,  is  made 
^^r.f  VittoT  necessary  to  entitle 
an  occupant  of  lands 
to  compensation  for  improvements 
made  by  him.  Beasley  v.  Equitable 
Securities  Co.  72  Ark.  601,  84  S.  W. 
224;  Bloom  v.  Strauss,  70  Ark.  483, 
69  S.  W.  549;  White  v.  Stokes,  67 
Ark.  184,  53  S.  W.  1060;  Beard  r. 
Dansby,  48  Ark.  183,  2  S.  W.  701; 
Nunn  V.  Lynch,  89  Ark.  41,  115  S. 
W.  926, 16  Ann.  Cas.  852.  It  is  also 
apparent  from  those  authorities 
that  the  words,  "color  of  title,"  had 
received  a  judicial  interpretation  at 
the  time  our  Bet- 
SS£^'*f titi*.  fcerment  Act  was 
passed.  They  have 
been  generally  defined  as  "that 
which  in  appearance  is  title,  but. 
whi'!h  in  reality  is  not  title." 

In  Whiteomb  v.  Provost,  102  Wis. 
278,  78  N.  W.  482,  the  supreme 
court  of  Wisconsin  decided  that  a 
holding  under  an  invalid  certificate 
of  homestead  entry  is  not  "color  of 
title,"  so  as  to  entitle  the  defendant 
in  ejectment  to  recover  for  improve- 
ments.   We  do  not  think  that  case, 


ABRAHAM  v.  HATGHETT. 
U»a  An.  u,  i>«  ».  w.  rt.) 


and  others  of  similar  character,  are 
authority  for  so  holding  in  this 
state.  Under  our  statute,  a  plaintiff 
claiming  possession  of  land  under 
an  entry  made  with  the  register  and 
receiver  of  the  proper  Jiand  office  of 
the  United  States  may  maintain  an 
action  for  the  recovery  of  the  lands. 
Kirby's  Dig.  §  2738. 

The  certificate  issued  by  the 
agents  of  the  proper  land  office  to 
an  applicant  for  a  homestead  en- 
try entities  the  holdor  of  the  certifi- 
cate to  take  possession  of  the  land 
and  make  improvements  upon  it.  It 
is  true  the  certificate  of  entry  only 
gives  him  an  inchoate  equitable 
title,  subject  to  be  defeated  by  non- 
compliance with  the  provisions  of 
the  act  of  Congress,  or  to  be  can- 
celed for  cause,  but  under  the  lib- 
eral provisions  of  our  statutes,  the 
person  holding  the  certificate  may 
maintain  ejectment  for  possession 
of  the  land  against  one  having  no 
better  title  or  right  of  possession. 
Gaither  v.  Lawson,  81  Ark.  279. 

While  our  Betterment  Act  was 
passed  many  years  after  our  Eject- 
ment Statute,  yet  the  former  was 
passed  with  a  knowledge  of  the  ex- 
istence of  the  latter  statute,  and 
with  reference  to  its  provisions. 
While,  the  certificate  of  homestead 
entry  did  not  invest  the  holder  with 
the  legal  title,  it  was  sufficient,  un- 
der our  statute,  to  enable  him  to 
maintain  or  resist  ejectment.  The 
receiver's  receipt  and  the  certifi- 
cate of  entry  give  to  the  holder  the 
immediate  right  to  the  possession  of 
the  land,  with  the  power  to  oust 
any  intruder  by  an  action  of  eject- 
ment. When  the  applicant  has  paid 
his  money  and  taken  the  receipt,  he 
has  done  all  in  his  power,  and  the 
land  from  that  time  is  reserved  from 
entry.  It  is  true  the  certificate  is 
liable  to  be  canceled  by  the  govern- 
ment in  case  the  sale  was  improper- 
ly made,  but  such  would  be  ijie  case 
if  a  patent  had  been  issued.  Either 
a  certificate  or  patent  may  be  re- 
called or  canceled  in  case  the  gov- 
ernment has  previously  sold  the 
land.  But  we  think  that,  when  our 
Ejectment  and  Betterment  Statutes 
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are  construed  together,  it  was  the 
evident  intention  of 
rurht°«»"o1>rr  the  legislature  to 
r»p"V«»e'irtL  ™ake  a  certificate 
of  homestead  entry 
"color  of  title,"  and  the  circuit  court 
properly  so  held.  As  bearing  on  the 
question,  see  Cawley  v.  Johnson,  21 
Fed.  492,  and  Hannibal  &  St  J.  B. 
Co.  V.  Clark,  68  Mo.  371. 

The  court,  however,  erred  in  al- 
lowing the  defendants  the  cost  of 
the  improvements  placed  by  them 
on  the  land.  In  considering  the 
question  of  how  the  value  of  im- 
provements are  determined,  in  Mc- 
Donald v.  Rankin,  92  Ark.  173,  122 
S.  W.  88,  the  court  said:  "The 
value  thereof  is  based  upon  the  en- 
hanced value  which 
these  improvements 
at  the  time  of  the 
recovery  impart  to  the  land.  But 
such  enhanced  value  of  the  land 
should  arise  solely  by  reason  of 
the  improvements  themselves,  and 
should  be  determined  only  by  the 
ordinary  considerations  that  would 
apply  to  lands  that  are  similarly  sit- 
uated. The  condition  of  the  im- 
provements at  the  time  of  the  recov- 
ery should  be  taken  into  considera- 


ImproTcmenta 
■at. 


tion.  The  difference  between  the 
value  of  the  land  without  the  im- 
provements, and  the  value  of  the 
land  with  the  improvements  in  their 
then  condition,  would  be  a  just  sum 
to  allow  therefor.  In  any  event,  no 
value  that  the  land  might  impart  to 
the  improvements  should  be  consid- 
ered in  estimating  the  value  of  such 
improvements.  The  reasonable  cost 
in  making  the  improvements,  their 
deterioration,  if  any,  or  the  reason- 
able cost  of  making  them  at  the 
time  of  the  recovery  in  their  then 
condition,  may  well  be  taken  into 
consideration  in  arriving  at  the 
value  of  such  improvements."  . 

For  the  error  in  determining  the 
measure  of  the  value  of  the  im- 
provements, the  judgment  will  be 
reversed  and  the  cause  remanded 
for  a  new  trial. 

XOTB. 

The  question  involved  In  the  report- 
ed case  (Abraham  v.  Hatchett,  ante, 
88),  as  to  the  right  as  between  ad- 
verse claimants,  to  improvements 
placed  on  public  lands,  is  the  subject 
of  the  annotation  following  Fattk»- 
SON  v.  Chaney,  post,  96w 


CLYDE  A.  PATTERSON 

V. 

C.  G.  CHANEY.  Appt 

Vmv  JTMrfO*  autrmmm  Court —Mag  SIS,  19X9, 
(24  N.  M.  166,  173  Pac  869.) 

Public  lands  —  fanprovements  -~  right  of  pnrdiaser. 

1.  The  purchaser  from  the  government  of  public  lands  is  entitled  to  fhe 
improvements  on  the  premises  when  he  acquires  possession,  as  being  a 
part  of  the  real  estate. 

[See  note  on  this  question  beginning  on  page  96.] 


Fixtnres  —  tests. 

2.  There  are  three  general  tests  ap- 
plied by  the  courts  in  determining  the 
question  whether  an  article  used  in 
connection  with  realty  is  to  be  consid- 
ered a  fixture :  First,  annexation  to  the 
realty,   either  actual  or  constructive; 

Headnotes  by  Robbkts,  J. 


second,  adaptation  or  apidication  to  the 
use  or  purpose  to  which  that  part  of  the 
realty  to  which  it  is  connected  is  appro- 
priated; and,  third,  intention  to  make 
the  article  a  permanent  accession  to 
tile  freehold. 

[See  11  R.  C.  L.  1069.] 
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%.  Section  4634,  Code  1916.  does  not 

ifttempt  to  give  the  owner  of  improve- 

aents  upon  public  lands  the  right  to 

ranove  the  same,  after  such  lands  have 

passed  into  the  possession  of  a  bona 
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fide  entryman  or  purchaser  from  the 
cover  nment. 

[See  22  R.  C.  L.  264.  265.] 
Homestead  —  applicability  of  statute. 

4.  The  Act  of  Congress  June  1,  1874. 
has  no  application  to  homestead  en- 
tries. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Chaves 
County  (Richardson,  J.)  overruling  a  motion  for  direction  of  a  verdict 
in  his  favor  in  an  action  brought  to  recover  possession  of  certain  improve- 
ments on  land  held  by  defendant  under  a  homestead  claim.    Reverted. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  H.  R  Parsons,  for  appellant:  north  half  of  section  1,  township  2 

Defendant  on  raitering  the  Waltra     south,  range  22  east.    After  making 


tract  was  immediately  vested  with  all 
rights  of  ownership  of  the  land  upon 
iriiich  the  improvements  in  question 
were  located,  which  improvements  are 
all  annexed  in  a  permanent  way  to  the 
Walton  tract.  Hence,  they  are  real 
property  and  cannot  properly  be  the 
subject-matter  of  an  action  in  replevin. 

Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  83  L.  ed.  687,  10  Sup. 
Ct.  Rep.  841;  Knapp  v.  AJexander- 
Edgar  Lumber  Go.  237  U.  S.  162,  69 
L.  ed.  894,  36  Sup.  Ct  Rep.  515;  Moore 
T.  Lina.  19  Okla.  279,  91  Pac.  911; 
Floyd  V.  Ricks,  14  Ark.  286,  68  Am. 
Dec  "74;  Rason  v.  Quails,  4  Blackf. 
286,  30  Am.  Dec  658;  Boyer  v.  Wil- 
liams, 5  Ho.  385,  82  Am.  Dec  324; 
Reservation  State  Bank  v.  Hoist,  17  S. 
D.  24%  70  L.RJL  799,  95  N.  W.  981; 
HIatt  ▼.  Brooks,  17  Neb.  83.  22  N.  W. 
TS:  Welbom  v.  Shears,  32  MIm.  188; 
Bin  V.  Pitt  2  Neb.  (Uaof.)  151.  96  N. 
W.  339;  82  <^c.  826;  Collins  v.  Bart- 
lett  44  CaL  871;  Seymour  v.  Watson, 
5  Blackf.  555,  36  Am.  Dec.  556;  Bur- 
lerson  v.  Teeple,  2  G.  Greene,  542;  At- 
tridge  T.  Billings,  57  111.  489;  Blair  r. 
Worlegr,  2  DL  179;  Cliav«z  v.  Chavti 
4m  Sanclws,  7  N.  M.  68, 82  Pac.  187. 

Mr.  K.  K.  Scott  tor  ap|»«ll««. 

Roberts,  J.,  delivered  the  opinion 
«f  the  eonrt: 

This  is  an  actkm  in  replevin  o< 
certain  pr(q)erty  consisting  of  a 
three-room  dwdling  house,  wind- 
mill, garage,  chicken  house,  and 
fioicing  located  on  land  held  by  ap- 
pellant tmder  a  homestead  claim  at 
the  time  of  the  institution  of  the 
suit.  There  was  no  dispute  as  to 
tile  material  facts  in  the  case.  On 
May  161  1913,  Chester  E.  Walton 
Bade  a  homestead  entry  at  the 
?ert  Sumner  land  ot&ce   for  the 


the  entry  he  constructed  the  im- 
provements in  question  and  lived 
on  the  claim  for  some  eight  months. 
The  house  was  set  on  a  stone  foun- 
dation. The  windmill  was  for  the 
operation  of  a  pump,  and  was  bolt- 
ed to  a  foundation,  set  in  the  earth. 
The  garage  was  likewise  set  upon 
a  foundation,  and  the  fence  Consist- 
ed of  posts  and  wire,  the  posts 
being  embedded  in  the  earth.  Wal- 
ton, in  February,  1914,  sold  the  im- 
I»rovements  to  appellee's  brother 
for  $100  cash  and  four  notes  of 
$100  each.  Walton,  at  the  same 
time,  signed  a  relinquishment  and 
delivered  it  to  Patterson.  Later 
Walter  Patterson  sold  the  improve- 
ments to  i^pellee  herein,  and  de- 
livered to  him  the  relinquishment. 
The  Pattersons  lived  on  the  claim 
for  some  time,  but  never  filed  there- 
on. On  January  3,  1916,  appellee 
entered  into  an  agreement  with  one 
Midgett,  by  which  he  agreed  to 
transfer  to  him  the  improvements 
and  to  deliver  the  relinquishment. 
Midgett  applied  at  the  land  office  at 
Fort  Sumner,  and  was  told  that 
there  was  no  contest  pending, 
whereupon  he  delivered  the  relin- 
quishment and  made  application  to 
enter  the  land.  The  application  was 
recKved,  but  later  Midgett  was 
notified  by  the  ofikers  of  the  Land 
Department  that  C.  G-.  ClMuaey,  ap- 
pellant herein,  had  filed  a  contest  on 
December  13,  1916.  Chaney's  ap- 
plication to  enter  the  land  was 
allowed,  and  the  application  made 
by  Midgett  was  rejected.  In  March, 
Chaney  took  possession  of  the  land 
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and  the  improvements,  and  this  ac- 
tion was  instituted  by  appellee  to 
recover  the  improvements. 

Appellant,  at  the  conclusion  of 
appellee's  evidence  in  chief,  moved 
the  court  for  an  instructed  verdict, 
which  was  overruled.  Later,  the 
motion  was  renewed  at  the  close  of 
all  the  evidence,  and  was  a^ain 
overruled.  The  action  of  the  court 
in  overruling  this  motion  is  de- 
cisive of  the  case.  Other  questions 
are  presented,  but  they  are  disposed 
of  by  a  consideration  of  the  single 
question. 

Appellant  contends  that  when  he 
entered  the  land  he  was  immediate- 
ly vested  with  the  right  of  posses- 
sion of  the  tract  of  land  upon  which 
the  improvements  in  question  were 
located,  and  to  everything  annexed 
to  it  in  a  permanent  way;  that  the 
improvements  in  question  were 
permanently  annexed  to  the  land, 
and  the  right  to  their  possession 
passed  to  him;  that,  being  fixtures, 
they  could  not  be  replevied.  In 
Wisconsin  C.  R.  Co.  v.  Price  Coun- 
ty, 133  U.  S.  496,  33  L.  ed.  687,  10 
Sup.  Ct.  Rep.  341,  the  court  said : 
"In  Witherspoon  v.  Duncan,  4  Wall. 
210,  218,  18  L.  ed.  339,  342,  a  sim- 
ilar question  arose  and  was  in  like 
manner  answered.  Said  the  court: 
'In  no  just  sense  can  lands  be  said 
to  be  public  lands  after  they  have 
been  entered  at  the  Land  Office  and 
a  certificate  of  entry  obtained.  If 
public  lands  before  the  entry,  after 
it  they  are  private  property.  If 
subject  to  sale,  the  government  has 
no  power  to  revoke  the  entry  and 
withhold  the  patent.  A  second  sale, 
if  the  first  was  authorized  by  law, 
confers  no  right  on  the  buyer,  and 
is  a  void  act.  And  again:  'The  con- 
tract of  purchase  is  complete  when 
the  certificate  of  entry  is  executed 
and  delivered,  and  thereafter  the 
land  ceases  to  be  a  part  of  the  pub- 
lic domain.  The  government  agrees 
to  make  proper  conveyance  as  soon 
as  it  can,  and  in  the  meantime 
holds  the  naked  legal  fee  in  trust 
for  the  purchaser,  who  has  the 
equitable  title.' " 


Hence,  if  the  improvement*  oa 
the    land    in  ques- 
tion were    fixtures  tS"o%iS'e*1: 
and     passed     with  J^rSl/e,. 
the  real  estate,  ap- 
pellant, having  the  right  of  posses- 
sion of  the  real  estate,  would  like- 
wise be  entitled  to  the  possession  of 
all  permanent    improvements   and 
fixtures  upon  the  same. 

There  are  three  general  tests  ap- 
plied by  the  courts  in  determining 
the  question  whether  an  article  used 
in  connection  with 
realty  is  to  be  con-  SJJSf" — 
sidered  a  fixture. 
First,  annexation  to  the  realty, 
either  actual  or  constructive;  sec- 
ond, adaptation  or  application  to 
the  use  or  purpose  to  which  that 
part  of  the  realty  to  which  it  is  con- 
nected is  appropriated;  and,  third, 
intention  to  make  the  article  a  per- 
manent accession  to  the  freehold. 
11  R.  C.  L.  1069;  Reeves,  Real 
Prop.  §  11 ;  Ewell,  Fixtures,  27. 

The  improvements  made  upon  the 
entry  by  Walton  under  these  tests 
must  be  held  to  be  fixtures.  Under 
his  entry  of  the  land  he  was  re- 
quired by  the  statutes  of  the  United 
States  to  take  up  his  residence  upon 
it  and  improve  it,  and,  upon  com- 
plying with  the  law,  he  would 
eventually  have  received  a  patent 
from  the  government,  conveying 
to  him  the  legal  title  to  the  land.  He 
took  up  his  residence  upon  the  land 
and  made  the  improvements,  pre- 
sumably with  the  intention  of  fully 
complying  with  the  law  and  becom- 
ing mvested  with  such  title.  Th« 
nature  of  the  property,  the  manner 
of  its  construction,  and  its  intended 
use  all  go  to  show  that  it  was  the 
intention  of  the  party  who  made  the 
improvements  that  they  should  be 

?srnianent  additions  to  the  land, 
here  ic  no  evidence  tending  to 
show  a  contrary  intent.  Under 
such  circumstances  the  articles,  so 
attached,  are  presumed  to  have  be- 
come a  part  of  the  really,  and,  be- 
ing such  irhen  appellant  filed  a 
homestead  entry  on  the  land  in 
question,  he  acquired  the  right  to 
the  possession  of  the  land  and  to 
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die  flxtuMs  there<».  It  is  well  set- 
tled, as  stated  by  the  editor  of  the 
note  to  the  ease  of  Reservation  State 
Bank  v.  Hoist,  70  L.R.A.  799,  that 
**the  purchaser  from  the  govern- 
ment is  entitled  to  the  improva- 
ments  on  the  premises  when  he  ac- 
quires possession,  as  being  part  of 
the  real  estate." 

Many  cases  are  cited  in  support 
of  the  text. 

In  the  case  of  Collins  v.  Bartlctt, 
44  Cal.  S71,  the  court  held  that  all 
improvements  <m  the  public  lands 
of  the  United  States  which  become 
a  part  of  the  realty  pass  to  the  pur- 
chaser of  the  land  from  the  United 
States.  The  court  considered  the 
^ect  of  an  act  of  the  legislature 
allowing  those  who  had  put  im- 
provements on  lands  of  the  United 
States  to  remove  the  same  within 
sue  months  after  the  land  shall  have 
become  private  property  of  any  per- 
son, and  held  that,  in  so  far  as  this 
statute  rdated  to  improvements 
which  are  a  part  of  the  realty,  it 
was  void  because  of  its  interference 
with  the  primary  disposition  of  the 
soil  by  the  government  of  the  Unit- 
ed StatoL  This  case  was  followed 
by  the  court  in  Pennybecker  v. 
McDougal,  48  Cal.  160,  and  Mo- 
Kieman  v.  Hesse,  61  Cal.  694.  The 
same  rule  is  announced  by  the  su- 
preme court  of  Arkansas  in  the  case 
of  Graham  v.  Roark,  23  Ark.  19. 
Other  Arkansas  cases  will  be  found 
cited  in  this  opinion. 

The  supreme  court  of  Illinois,  in 
the  case  of  Hiitson  v.  Overturf ,  2 
111.  ,170,  holds  that  a  promise  made 
by  a  vendee  of  public  lands,  after 
the  purchase  of  the  same  from  the 
United  States,  to  pay  for  improve- 
ments made  upon  the  same  previous 
to  the  purchase,  was  without  con- 
sideration and  void.  This  upon  the 
tbsory  that  the  improvements 
passed  with  the  land;  hence  that 
tiiere  was  no  consideration  for  the 
agreement  to  pay  for  the  same.  To 
the  same  effect  see  Carson  v.  Clark, 
2  ni.  118,  26  Am.  Dec.  79,  and  the 
later  case  of  French  v.  Carr,  7  Dl. 
€64,  and  the  case  of  Burlerson  v. 
Teeple,  2  G.  Greene,  642,  which  held 
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that  a  fence  built  upon  public  lands, 
even  by  mistake,  passes  with  the 
freehold  from  the  government  to 
the  purchaser.  The  same  rule  was 
announced  by  the  supreme  court  of 
Indiana  in  the  case  of  Seymour  v. 
Watson,  6  Blackf.  656,  36  Am.  Dec. 
656.  See  also  Welborn  v.  Spears, 
82  Miss.  138;  Hiatt  v.  Brooks,  17 
Neb.  33,  22  N.  W.  73.  In  82  Cyc. 
826,  it  is  held  that  a  purchaser  of 
lands  from  the  United  States  is  en- 
titled to  growing  crops  and  im- 
provements forming  part  of  the 
realty  which  are  on  the  land  at  the 
time  of  the  purchase. 

Appellee  argues,  however,  that 
the  statute  of  New  Mexico,  Code 
1916,  §  4634,  has  enlarged  the  rights 
of  the  bona  fide  possessor  of  gov- 
ernment land  with  respect  to  im- 
provements. This  section  provides : 
"The  owner  of  what  is  known  as  a 
valid  claim  or  improvement  under 
the  laws  of  this  state,  on  public 
lands  of  the  United.  States,  shall  be 
deemed  in  possession  of  a  transfer- 
able interest  therein,  and  any  sale 
of  such  improvement  shall  be  con- 
sidered a  sufficient  consideration  to 
support  a  promise,"  etc. 

This  statute,  however,  does  not 
have  the  effect  which  appellee  as- 
cribed to  it.  It  has  application  only 
so  long  as  the  title  and  right  to  pos- 
session of  the  land  is  in  the  United 
States.  So  long  as  the  claimant  is 
in  possession  of  the  land,  legal  title 
to  the  same  being  in  the  United 
States,  the  claimant,  under  this 
statute,  would  have  the  right  to  sell 
or  dispose  of  any  improvements  he 
might  make  upon  the  land.  He 
could  likewise  dispose  of  growing 
crops.  He  can  remove  the  improve- 
ments and  do  what  he  chooses  with 
the  crop,  because  the  government 
does  not  object  or  interfere  with 
such  action  on  his  part.  When,  how- 
ever, he  loses  his  right  of  possession 
to  the  land  and  such  right  passes  to 
another  by  virtue  of  a  valid  entry, 
the  second  entryman  becomes  en- 
titled to  possession  p^^,,,  ,,„a— 
of  the  land  and  of  r«»»vai  ot 
aU  fixtures  thereon.  •-»""^—- *•• 
With  the  rights  of  such  parties  the 
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legislature  has  not  attempted  to  in- 
terfere. 

Again,  appellee  argues  that  by 
virtue  of  the  provisions  of  Act  June 
1, 1874,  chap.  200, 18  Stat,  at  L.  60, 
Ck)mp.  Stat.  §  1541,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  865,  which  provides 
"that  when  an  occupant  of  land, 
having  color  of  title,  in  good  faith 
has  made,  valuable  improvements 
thereon,  and  is,  in  the  proper  ac- 
tion, found  not  to  be  the  rightful 
owner  thereof,  such  occupant  shall 
be  entitled  in  the  Federal  courts  to 
all  the  rights  and  remedies,  and, 
upon  instituting  the  proper  pro- 
ceedings, such  relief  as  may  be  given 
or  secured  to  him  by  the  statutes  of 
the  state  or  territory  where  the  land 
lies,  although  the  title  of  the  plain- 
tiff in  the  action  may  have  been 
granted  by  the  United  States  after 
said  improvements  were  so  made." 
Congress  has  recognized  the  right 
of  private  property  in  improve- 
ments made  on  the  public  lands  of 
the  United  States,  even  when  the 
title  to  the  land  has  passed  to  an- 
other. This  statute,  however,  has 
H.»»te.d-  no  application  to 
api>ii<-tibiiity  of  homestead  entries, 
"*■•"•••  as  held  by  the  su- 

preme court  of  Oklahoma  in  the 
case  of  Woodruff  v.  Wallace,  3 
Okla.  355,  41  Pac.  357.  Appellee 
cites  the  cases  of  Crocker  v.  Dono- 
van. 1  Okla.  165.  30  Pac  374,  and 
Winans  v.  Beidler,  6  Okla.  603,  52 
Pac.  405,  the  latter  case  holding  that 
the  homestead  settler  who  makes 
improvements  upon  a  tract  of  gov- 
ernment land  can  remove  the  same 
after  the  land  has  been  awarded  to 
an  adverse  settler.  The  first  case 
cited  involves  solely  the  question  of 
the  right  to  tax  improvements  upon 
the  government  lands,  the  territo- 
rial law  so  authorizing.  The  same 
rule  is  announced  by  a  majority  of 
the  courts,  which  presents  a  quite 
different  question  from  that  here 
involved. 

In  a  later  Oklahoma  case  (Moore 
V.  Linn,  19  Okla.  281,  91  Pac.  911) 
the  court  held  that  tJto  seeomd  entry- 


man  was  entitled  to  growing  onpa 
on  the  land  entered,  and  said :  "And 
it  has  been  held  that  where  the  gov- 
ernment sells  land  to  one,  or  per- 
mits one  to  file  a  homestead  entry 
on  a  piece  of  government  land,  the 
purchaser  or  entryman  not  only  ac- 
quires the  absolute  right  of  posses- 
sion, but  also  title  to  all  improve- 
ments and  growing  crops  thereon." 

The  only  two  states  we  have  found 
where  the  courts  hold  in  acoerdance 
with  the  contention  of  appellee  are 
Idaho  and  Colorado.  In  the  case  of 
Bingham  County  Agri.  Asso.  v. 
Rogers,  7  Idaho,  68, 69  Pac  981,  the 
court  held  that  where  a  person  has 
entered  on  public  land,  in  good 
faith  and  under  what  he  believes  to 
be  a  valid  entry,  and  has  made  val- 
uable improvements  thereon,  he  is 
entitled,  upon  his  entry  being  de- 
feated, to  remove  Buch  improve- 
ments upon  reasonable  notice  after 
the  title  to  the  land  has  been  finally 
determined.  No  authorities  are  cit- 
ed or  reason  advanced  for  the  hold- 
ing. In  a  later  Idaho  case  (Rich- 
ardson V.  Bohney,  19  Idaho,  369, 114 
Pac.  42)  the  earlier  case  is  fol- 
lowed. In  Colorado,  in  the  case  of 
Wallbrecht  v.  Blush,  43  Colo.  329, 
96  Pac.  927,  the  court  said:  "If  a 
person  erects  a  building  on  the  pub- 
lic domain  by  mistake,  it  does  not 
necessarily  become  the  property  of 
the  government,  or  of  a  sabeequent 
homesteader,  but  the  owner  of  the 
building  will  have  a  reasonable  time 
In  which  to  remove  it." 

The  courts  in  these  two  states 
are  not  in  harmony  with  the  weight 
of  authority,  and  the  cases  are  not 
supported  by  reason  and  logic. 

For  the  foregoing  reasons  we  are 
constrained  to  hold  that  the  District 
Court  should  have  sustained  ap- 
pellant's motion  for  a  directed  ver- 
dict. The  cause  will  therefore  be 
reversed,  with  directions  to  enter 
judgment  for  appellant;  and  it  is 
so  ordered. 

Haaaa,  Ch.  J.,  and  Pwrker,  J.,. 

concur. 
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ANNOTATION. 
Ril^  as  betwaoi  adTcne  rhhniinti  to  naproTemento  placed  on  pnblk  lands. 


L  Seop^  9S. 
n.  Ownership: 

a.  In  general,  96. 

b.  Promise  by  purchaser  to  pay  for 

improvements,  97. 
c  Bight  to  remove  improvements: 

1.  Generally,  98. 

2.  As  affected  by  charaetsr  at 

in^revements^  98. 
4.  Minority  view,  99. 
in.  Sight  to  eompcnsation  <sr  impiaw» 


a.  Genenally,  190. 

1.  Scopm. 
This  note  ainbraeea  only  ^UMtiona 
aa  to  the  rights  of  the  advane  clain- 
•nta  in  the  improvements  themselves. 
It  does  not  embrace  questions  as  to 
their  rights  in  the  land  by  reason  of 
makinir  the  improvements,  such  as 
questions  as  to  the  right  of  pre-emp- 
tion by  one  making  improvements  on 
public  lands  or  questions  as  to  the 
sufficiency  of  improvements  by  a 
homestead  entrsnnan. 

//.  OwnertlMp, 
m.  Mn  gewenal. 

By  the  tveight  of  authority,  the  puis 
chaser  from  the  government  is  en- 
titled to  Ae  improvements  on  the 
pronises  when  he  acquires  the  land, 
as  being  part  of  the  real  estate,  aad  a 
person  making  improvements  on  pnl>- 
lie  lands  has  no  right  thereto  aa 
against  the  grantee  of  the  govern- 
ment. 

Alabama.— Shaw  v.  Boyd  (1B31)  1 
Stew.  &  P.  83;  Rhea  v.  Hughes  (1840) 
1  Ala.  219,  84  Am.  Dec.  772;  Duncan 
v.  Hall  (1846)  9  Ala.  128. 

Aifcanaaa. — McFarland  v.  Mathis 
(1850)  10  Ark.  560;  Floyd  v.  Ricks 
(185S)  14  Ark.  286,  68  Am.  Dec.  874; 
Wynn  v.  Morris  (1856)  16  Ark.  414, 
appeal  dismissed  in  (1869)  20  How. 
(U.  SL)  8,  15  L.  ed.  800;  Graham  t. 
Bearic  (1861)  28  Ark.  19;  Martin  ▼. 
Boeeeh  (1893)  67  Ark.  4T4,  21  S.  W. 
881. 

CaHfomia.  —  (ToUins    ▼.    Bartlett 


HL — continued. 

b.  Under     Occupying     Claimants' 
Acts: 
1.  In  general,  100. 
S.  '^ood   faith"  vt  ecenpant. 
101. 

5.  Title,  color  of  title,  or  appar- 

ent title,  103. 

4.  Adverse  holding,  105. 

6.  Miscellaneous  decisions,  106. 
a.  Under  statutes  expressly  relat- 
ing to  state  lands: 

1.  Tennessee,  107. 

5.  Washington,  107. 
8.  Wis^nsin,  108. 

(1872)  44  Cal.  S71;  Pennybeeker  v. 
McDougal  (1874)  48  CaL  160;  Mc- 
Eiernan  v.  Hesse  (1877)  51  Cal.  694. 

Illinois.— Carson  v.  Clark  (1833)  2 
111.  lis,  26  Am.  Dec.  79;  Hutson  ▼. 
Overturf  (1834)  2  111.  170;  Blair  v. 
Worley  (1835)  2  111.  178;  Roberts  v. 
Garen  (1837)  2  111.  896;  Townsend 
v.  Briggs  (1838)  2  111.  472;  French  v. 
Carr  (1845)  7  III.  664;  Taylor  v.  Davis 
(1849)  11  111.  10;  Attridge  v.  Billings 
(1870)  57  111.  489. 

Indiana. — Boston  v.  Dodge    (1820) 

1  Blackf.  19,  12  Am.  Dec.  206;  Sey- 
mour V.  Watson  (1841)  5  Blackf.  555, 
86  Am.  Dec.  556. 

Iowa. — Burlerson  v.  Teeple  (1850) 

2  G.  Greene,  542. 

Louiaiana.  —  Gibson  v.  Hutchins 
(1867)  12  La.  Ann.  545,  68  Am.  Dec. 
772. 

MississippL — Welbom  v.  Spears 
(1856)  32  Miss.  138. 

Missouri — Bums  v.  Hayden  (1857) 
24  Mo.  215;  Welch  v.  Bryan  (1859)  28 
Mo.  80. 

Nebraska.— Hiatt  v.  Brooks  (1886) 
17  Neb.  33,  22  N.  W.  73;  Hill  v.  Pitt 
(1901)  2  Neb.  (Unof.)  151,  96  N.  W. 
889. 

New  Mezieo.r— Patterson  v.  Cha- 
OTTT  (reported  herewith)  ante,  90. 

Oklahoma. — Moore  v.  Linn  (1907) 
19  Okla.  279,  91  Pae.  911. 

Texaa.  —  MeCuUers  y.  Johnson 
(1907)  —  Tex.  Civ.  App.  — ,  104  S.  W. 
G02. 

The  rale  applies  In  favor  either  of  a 
porchaaer  or  of  a  homestead  antiy- 
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man.  Moore  v.  Linn  (Okla.)  supra. 
It  has  been  applied  against  one  who 
never  held  any  interest  in  the  land 
on  which  he  made  the  improvements 
(Shaw  V.  Boyd  (Ala.)  supra) ;  a  "mere 
settler  upon  public  lands"  (Duncan 
V.  Hall  (Ala.)  supra)  ;  a  purchaser  of 
improvements  on  public  lands  who 
had  arfanged  to  secure  title  to  the 
land  through  its  selection  by  the  state 
under  an  internal  improvement  grant, 
but  who  was  prevented  from  securing 
title  by  the  former  owner  of  the  im- 
provement exercising  her  right  of  pre- 
emption (Wynn  v.  Morris  (1855)  16 
Ark.  414,  appeal  dismissed  in  (1859) 

20  How.  (U.  S.)  8,  16  L.  ed.  800); 
persons  who  mad«  i^nprovements  on 
land  which  had  been  forfeited  to  the 
state  for  nonpayment  of  taxes,  in  good 
faith,  without  knowledge  of  the  claim 
of  the  state,  and  under  color  of  title, 
believing  that  they  were  the  owners 
(Martin  v.  Roesch  (1893)  67  Ark.  474, 

21  S.  W.  881) ;  a  person  claiming  un- 
der a  location  of  school  warrants, 
which  was  void  because  made  prior 
to  a  survey  of  the  land  (Collins  v. 
Bartlett  (1872)  44  Cal.  371) ;  a  mere 
possessor  who  had  hope  of  acquiring 
title  by  pre-emption  (Gibson  v.  Hutch- 
ins  (1867)  12  La.  Ann.  545,  68  Am. 
Dec.  772) ;  a  pre-emptor  who  had 
abandoned  his  pre-emption  at  the  time 
another  filed  thereon  (Hiatt  v.  Brooks 
(1886)  17  Neb.  S3,  22  N.  W.  78;  Hill 
V.  Pitt  (1901)  2  Neb.  (Unof.)  151,  96 
N.  W.  839) ;  and  owners  of  adjoining 
land  placing  fences  on  the  land  of 
government  by  mistake  (Seymour  v. 
Watson  (1841)  5  Blackf.  (Ind.)  656. 
36  Am.  Dec.  666;  Burlerson  v.  Teeple 
<1850)  2  G.  Greene  (Iowa)  542). 

In  the  case  last  cited,  the  court 
said:  "Although  in  a  new  country  like 
Iowa,  where  claims  are  made  and 
fences  built  in  many  instances,  be- 
fore the  land  is  surveyed,  the  prin- 
ciple of  law  that,  where  a  man  enters 
land  he  enters  all  the  improvements 
upon  it,  may  and  often  will  operate 
oppressively;  still  a  doctrine  so  well 
settled  in  the  books  cannot  be  made 
to  yield  to  particular  emergencies. 
.  .  .  From  the  general  and  well- 
established  principle  of  law  that  a 
fence  attaches  to  and  becomes  a  part 


of  the  freehold  when  erected,  and  fol- 
lows the  tenure  of  the  soil  (and,  al- 
though built  upon  the  land  of  another 
by  mistake,  the  rule  remains  the 
same),  it  follows  as  a  necessary  re- 
sult that  the  plaintiff  in  this  case, 
when  he  purchased  the  land  upon 
which  the  fence  was  situated,  became 
the  owner  thereof  and  the  defendants 
were  trespassers  in  removing  it."  It 
was  further  held  that  the  wrongful 
detachment  of  the  fence  from  the 
realty  did  not  devest  the  purchaser 
of  his  title  and  entitle  the  person 
erecting  the  fence  to  carry  away  the 
rails.  In  Seymour  v.  Watson  (1841)  6 
Blackf.  (Ind.)  556,  36  Am.  Dec.  566, 
the  court  said  that  all  permanent 
buildings  followed  the  tenure  of  the 
soil  on  which  they  were  erected,  that 
the  fenee  which  inclosed  a  field  was 
within  this  doctrine,  that  the  faet 
that  the  fence  in  question  was  erected 
by  mistake  did  not  alter  the  matter  or 
make  it  any  less  a  part  of  the  free- 
hold, and  that,  being  the  property  of 
the  United  States,  in  consequence  of 
its  annexation  to  the  soil  it  passed 
to  the  purchaser  by  virtue  of  his  pur- 
chase of  the  land. 

In  Hiatt  v.  Brooks  (1886)  17  Neb. 
33,  22  N.  W.  78,  the  court  said:  "It 
may  be  considerations  of  natural  jus- 
tice would  lead  to  the  conclusion  that 
a  person  who  puts  permanent  tsI- 
uable  improvements  on  •  tract  of 
government  land,  in  an  unsuccessful 
effort  to  hold  it  by  virtu*  of  the  Pre- ' 
eiiq;»tion  or  Homestead  Laws,  should 
be  allowed  to  take  such  improvemeata 
away  at  the  end  of  unsuccessful  lit- 
igation. But  such  a  rule  would  be 
difficult  of  execution,  of  doubtful  gen- 
eral utility,  and  never  has  been  ap- 
plied to  cases  of  this  kind."  It  was 
accordingly  held  that  where  plaintiff 
filed  on  land  which  had  been  aban- 
doned by  persons  making  improve- 
ments thereon,  and  sold  a  house 
standing  on  the  land  to  defendant, 
such  conveyance  constituted  a  sufiS- 
cient  consideration  for  defendant's 
note,  though  one  of  the  former  own- 
ers claimed  the  land  and  apparently 
also  sold  the  house  to  defendant. 

In  Reese  v.  Crockett  (1836)  8  Yerg. 
(Tenn.)    129,   it  was  held  that  one 
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abandoning  an  inprovonent  on  va* 
east  land  before  he  had  acquired  any 
right  to  the  land  under  a  statute  giv- 
ing a  right  of  occupancy  to  any  person 
who  should  have  occupancy  on  a  cer- 
tain date  had  no  interest  subject  to 
•ale,  and  that  the  agreement  of  a  per^ 
son  thereupon  taking  possession  to 
acquire  titie  and  divide  the  land  with 
him  was  without  consideration. 

And  after  land  on  which  there  was 
an  improvement  had  been  entered  by 
a  land  warrant,  and  possession  of  the 
improvonents  taken,  a  sale  of  the  im- 
provements by  the  party  making  it, 
to  a  third  party,  was  void  for  want  of 
consideration.  Burns  v.  Hayden 
(1857)  24  Mo.  215. 

Where  a  city  erected  a  sewer  across 
the  lands  of  the  United  States  gov- 
ernment without  its  consent  or  per- 
mission, such  structure  immediately 
belonged  to  the  owner  of  the  soil,  and, 
when  the  government  conveyed  such 
lands,  the  whole  of  the  premises 
passed  to  the  grantee.  Harrington  v. 
Port  flnnm  (1891)  86  Mich.  46,  18 
L.RJL  664,  48  N.  W.  641.  The  cour^ 
however,  held  that  ejectment  against 
the  city  was  not  a  proper  remedy,  and, 
In  a  subsequent  part  of  its  opinion, 
sajra  that  the  government  only  con- 
voyed the  right,  title,  and  Interest  of 
the  United  States  without  any  cov- 
enant of  warranty,  and  that  the  ques- 
tion whether  the  government  intended 
to  recognize  tiie  city's  rights  on  the 
premises  was  not  passed  on. 

But  settlers  mining  valuable  im- 
provements upon  public  lands  which, 
at  the  time,  are  not  reserved  for  the 
exclusive  use  of  the  government,  are 
not  regarded  as  trespassers,  and  their 
improvements  will  be  protected  as 
against  all  persons  who  have  neither 
a  le^ral  nor  equitable  title  to  the  land, 
and  hence,  where  none  of  the  claim- 
ants to  public  lands  had  clear  title 
thereto,  bat  one  of  them  whose  entry 
had  subsequently  been  canceled  had 
obtained  a  Judgment  in  ejectoient 
against  the  ether,  the  possessory 
right  and  title  of  each  to  the  im- 
provements made  by  him  would  be 
protected,  and  for  that  purpose  en- 
forcement of  the  judgment  in  eject- 
ment would  be  enjoined.  Qaines  v. 
6  JLLJL—1, 


Hale  (1870)  26  Ark.  168,  affirmed  in 
(1876)  93  U.  8.  8,  28  L.  ed.  782. 

And  where,  after  defendant  made  a 
homestead  entry,  but  before  he  re- 
ceived his  patent,  a  part  of  the  land 
was  appropriated  by  a  railroad  com- 
pany under  a  statute  granting  orights 
of  way  across  public  lands,  though  the 
company  thereby  acquired  title  to  the 
land  appropriated,  any  improvements 
made  by  defendant  on  such  land  were 
his  own,  and  if  they  were  appropriated 
he  was  entitled  to  be  paid  therefor. 
Flint  &  P.  M.  R.  Ck>.  v.  Gordon  (1879) 
41  Mich.  420^  2  N.  W.  648. 

Where  a  school  district  purehased 
a  piece  of  land  from  a  person  in  pos- 
session having  a  squatter's  title,  with 
knowledge  by  it  of  the  issuance  of  a 
United  States  patent  therefor  to 
another,  on  the  advice  of  counsel  and 
with  the  belief  that  the  squatter's 
title  was  the  better  title,  and  erected 
a  schoolhouae  thereon,  it  was  held,  in 
subsequent  proceedings  to  eeademn 
the  land  as  against  the  holder  of  the 
patent,  who  was  the  true  owner,  that 
the  school  district  was  only  required 
to  pay  such  owner  the  value  of  the 
land  without  the  schoolhouse,  though 
the  district  was  notified  before  the 
erection  of  the  schoolhouse  that  it 
would  erect  it  at  its  peril.  Searl  v. 
Scho<4  Dist.  (1890)  188  U.  &  668,  83 
L.  ed.  740,  10  Sup.  Ct  Rep.  874.  The 
court  said  that  the  only  legitimate  in- 
ference from  the  facts  was  that  tiie 
district  acted  throus^out  in  good 
faith,  as  the  opposite  of  fraud  and 
bad  faith,  and  that,  although  it  may 
have  been  wholly  mistaken,  the  inten- 
tion guided  the  entry  and  fixed  its 
character,  and  it  could  not  be  held  to 
have  been  such  a  trespass  as  to  jus- 
tify the  claim  that  the  school  building 
erected  in  similar  good  faith  became 
part  and  parcel  of  the  land,  so  {is  to 
entitle  the  owner  to  recover  its  value. 

h.  Prmniae  hy  purchaaer  to  pay  for  Un- 
t>rov«m«nt». 

So  a  promise  by  the  purchaser  to 
pay  for  the  improvements,  though  val- 
id in  some  states  if  made  before  the 
purchase,  is  void  if  made  after  the 
purchase,  for  want  of  consideration, 
it  being  merely  a  promise  to  pay  for 
what  is  already  his  own.     Shaw  ▼.' 
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Boyd  (1831)  1  Stew.  &  P.  (Ala.)  83; 
Duncan  v.  Hall  (1846)  9  Ala.  128;  Mc- 
Farland  v.  Mathis  (1860)  10  Ark.  560; 
Carson  v.  Clark  (1833)  2  UL  113,  26 
Am.  Dec.  79;  Hutson  ▼.  Overturf 
(1884)   2  111.  170;  Roberts  v.  Garen 

(1837)  2  IlL  396;  Townsend  v.  Brigrg^a 

(1838)  2  III.  472;  Boston  v.  Dodge 
(1820)  1  Blackf.  (Ind.)  19,  12  Am. 
Dec.  205;  Welch  v.  Bryan  (1869)  28 
Mo.  30. 

A  promise  by  the  purchaser  to  pay 
for  the  improvement  cannot  be  upheld 
oh  the  theory  that  the  consideration 
was  the  surrender  of  the  possession, 
as  the  purchaser  was  entitled  to  the 
possession.  Boston  v.  Dodge  (1820) 
1  Blackf.  (Ind.)  19,  12  Am.  Dec.  206. 

And  under  a  statute  expressly  val- 
idating promises  by  the  purchaser  to 
t>ay  for  the  improvements,  though 
made  after  the  purchase,  there  must 
be  an  express  agreement  to  pay,  and 
such  an  agreement  cannot  be  implied. 
And  hence,  where  the  purchaser  of- 
fered to  let  the  party  making  the  im- 
provement, and  his  son,  each  have  20 
acres  of  the  land,  bat  the  offer  was 
rejected,  whereupon  the  purchaser 
said  that  he  would  do  what  was  right, 
there  was  no  binding  promise  within 
the  statute.  Blankenship  v.  Cuttrell 
(18S4)  16  nL  62. 

'  But,  under  such  statute,  a  promise 
to  pay  for  the  improvement,  made  aft- 
er the  purchase,  is  enforceable, 
though  the  party  making  the  improve- 
ment does  not  assent  thereto,  since 
the  promise  is  a  mere  gratuity  which 
the  statute  authorizes  to  be  enforced, 
and  the  promisee  is  bound  to  lose  his 
improvements,  or  accept  what  the  pur- 
chaser offers,  and  an  acceptance  will 
therefore  be  presumed.  Taj^or  V. 
Davis  (1849)  11  III.  10. 

0.  Right  to  f«m«ve  improvetnentt. 
1,  Oenerally. 

In  California,  it  has  been  held  that 
the  state  cannot  prevent  such  im- 
provements as  are  a  part  of  the  free- 
hold from  vesting  absolutely  in  the 
purchaser  by  virtue  of  the  patent, 
without  interfering  with  the  primary 
disposal  of  the  public  lands  of  the 
United  States,  and  hence  an  act 
authorizing  anyone  making  improve- 
ments  on   the   lands   of   the   United 


States,  or  of  the  state,  or  hav- 
ing a  right  of  possession  of  such  im- 
provements, to  remove  them  within  six 
months  after  the  land  becomes  private 
property,  was  void  as  applied  to  lands 
of  the  United  States.  Collins  v.  Bart- 
lett  (1872)  44  Cal.  371;  Pennybecker 
V.  McDougal  (1874)  48  Cal.  160, 

And  a  statute  authorizing  persons 
to  remove  fences  made  by  mistake  on 
the  lands  of  others  was  held  in  Blair 
V.  Worley  (1835)  2  111.  178,  to  apply 
only  as  between  natural  persons,  and 
not  to  authorize  the  removal  of  fences 
from  school  lands  of  the  state,  after 
the  sale  of  the  land. 

And  in  Duncan  v.  Hall  (1846)  9 
Ala.  128,  it  was  held  that  a  mere  set- 
tler making  improvements  upon  public 
lands  which  were  subsequently  pur- 
chased by  another  was  not  permitted 
to  dilapidate  or  remove  buildings,  or 
otherwise  lessen  the  value  of  the  land, 
but  must  give  it  up  in  condition  in 
which  it  was  when  appropriated  by 
the  individual  purchaser. 

And  in  Welborn  v.  Spears  (1856)  32 
Miss.  138,  a  judgment  in  favor  of  a 
person  entering  public  land,  for  im- 
provements placed  upon  the  land  by 
another  and  removed  therefrom  after 
plaintiff's   entry,   was   affirmed. 

So,  where  defendant  built  a  fence 
and  house  on  land  of  the  United 
States,  and  after  the  purchase  of  the 
land  by  plaintiff,  and  while  defendant 
was  still  in  possession,  defendant  re- 
moved the  improvement,  plaintiff 
recovered  in  trespass  and  the  recov- 
ery was  affirmed.  Cook  v.  Foster 
(1845)  7  111.  62.  His  right  to  the  im- 
provement does  not  seem  to  have  been 
disputed,  the  only  question  being 
whether  he  could  recover  for  the  tres- 
pass committed  while  defendant  had 
possession. 

9,  Aa  affected  by  a^araeter  of  improve' 
menta. 

Improvements  not  attached  to  the 
soil  and  forming  no  part  of  the  realty 
may  be  removed  by  the  party  making 
them,  as  the  United  States  had  no  in- 
terest in  them  to  convey,  and  they  did 
not  pass  to  its  patentee.  Thus,  a  cabin 
set  upon  blocks  resting  on  the  surface, 
not  attached  to  the  soil,  and  remov- 
able without  disturbing  the'  land  in 
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any  way,  might  be  removed.  And  evi- 
doice  that  a  fence  was  constructed 
•f  posts  and  boards  did  not  necessa- 
rily  show  that  it  was  so  annexed  to 
tiie  soil  as  to  be  irremovable,  as  it 
might  have  been  a  portable  fence. 
Pennybecker  v.  McDougal  (1874)  48 
CaL  160. 

So,  machinery  which  had  been  de* 
taehed  from  a  sawmill  erected  on  pub- 
lie  lands,  and  which,  together  with 
tools,  had  been  stored  in  another 
building,  was  personal  property  to 
which  the  purchaser  acquired  no  title 
under  the  grant  from  the  United 
States.  But  an  engine  resting  on  a 
long  timber  to  which  it  was  attached 
by  bolts,  which  timber  was  notched 
into  the  upper  surface  of  sills  em- 
bedded in  the  ground,  and  boilers 
which  were  placed  in  position  and 
secured  by  trestlework,  and  in  and 
around  which  was  masonwork  of 
stone  and  mortar  resting  on  the  earth, 
pass  to  the  purchaser.  McKleman  v. 
Hesse  (1877)  61  Cat  6»4. 

Houses,  fences,  orchards,  and  vino- 
yards,  if  real  estate,  are  as  much  a 
part  of  the  freehold  as  the  soil  itself, 
and,  being  a  part  of  the  freehold,  a 
patent  issued  in  the  uisual  form -by 
the  United  States  will  convey  them  to 
the  purchaser  of  the  land.  Collins  ▼.' 
Bartlett  (1872)  44  Cal.  871. 

One  making  a  homestead  entry  on 
land  on  which  there  are  a  house, 
stable,  and  well,  constructed  by  a 
former  entryman  may  recover  against 
a  person  who  takes  lumber  from  the 
bouse,  window  casings  from  the  win- 
dows, poles  from  the  stable,  and 
curbing  from  the  well,  though  the  de^ 
fendant  had  purchased  the  improve- 
ments from  the  former  entryman  and 
removed,  them  before  plaintiff  ac- 
quired actual  possession,  none  of  the 
materials  taken  being  loose  lumber 
unconnected  with  the  land.  Hill  v. 
Pitt  (1901)  2  Neb.  (Unof.)  151,  96 
N.  W.  889. 

Where  improvements  were  placed 
•n  land  by  one  who  had  the  land  sur- 
veyed and  expected  to  acquire  it  under 
the  state  Pre-emption  Laws,  and  who 
made  the  improvements  in  good  faith, 
and  afterwards  plaintiff  applied  for 
a  survey  of  the  land  and  subsequently 
applied  to  purchase  it '  and  obtained 


a  patent,  and  defendant,  claiming  un- 
der the  party  making  the  improve- 
ments, removed  certain  of  them  after 
plaintiff's  survey,  but  before  his 
application  to  purchase,  the  court  ap- 
proved instructions  which  told  the 
jury  that  the  removal  of  such  of  the 
improvements  as  were  not  fixtures 
was  authorized,  but  that  such  of  the 
improvements  as  constituted  fixtures 
became  part  of  the  realty  and  could 
not  be  removed.  The  court  said  that 
improvements  which  were  personalty, 
and  not  fixtures,  did  not  belong  to 
plaintiff.       McCulIers     v.     Johnson 

(1907)  —  Tcs.  Civ.  App.  — ,  104  a 
W.  602. 

d.  Mtnorlty  view. 

As  stated  in  Patterson  v.  Ghaney 
(reported  herewith)  ante,  90,  a  dif- 
ferent rule  seems  to  be  recognized  in 
Colorado,  Idaho,  and  also  in  one  Ok- 
lahoma   case.    Wallbrecht    v.    Blush 

(1908)  43  Colo.  329, 95  Pac.  927;  Bing- 
ham County  Agri.  Asso.  v.  Rogers 
(1900)  7  Idaho,  63,  69  Pac.  931;  Rich- 
ardson V.  Bohney  (1911)  119  Idaho, 
869,  114  Pac  42;  Winans  v.  Beidler 
(1898)  6  Okla.  603,  52  Pac.  405.  And 
see  also  Scott  v.  Buchanan  (1918)  — 
Colo.  — ,  174  Pac.  1123,  where  the 
court  says  that  it  may  be  that  the  im- 
provements would  be  removable 
within  a. reasonable  time  by  the  per-' 
son  placing  them  on  the  land,  though, 
as  the  question  arose  on  demurrer  to 
the  complaint,  which  did  not  show 
that  the  persons  removing  the  im- 
provements made  any  claim  to  them, 
this  was  not  decided. 

In  Wallbrecht  v.  Blush  (1908)  48 
Colo.  829,  96  Pac.  927,  supra,  the  ac- 
tion was  one  of  unlawful  detainer  by 
a  landlord  against  a  tenant,  defended 
on  the  ground  that  the  buildings 
sought  to  be  recovered  were  on  gov- 
ernment land,  on  which  the  tenant 
had  made  a  homestead  filing.  The 
court  said  that  the  fact  that  by  mis- 
take or  otherwise  a  person  erected  a 
building  upon  the  public  domain 
would  not  necessarily  make  it  the 
property  of  the  government,  or  of  a 
subsequent  homesteader,  but  that  the 
owner  of  the  building  would  have  a 
reasonablo  time  to  remove  it.  This 
statement  was  made  without  discus- 
sion, and  the  court^s  deciaimi  appar- 
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Mitly  rests  principall}r  on  the  ground 
that  the  tenant  was  estopped  to  deny 
the  landlord's  title. 

In  Bingham  County  Agri.  Asso.  ▼. 
Rogers  (1900)  7  Idaho,  63,  69  Fac. 
931,  the  court  said  that  where  a  per- 
son has  in  good  faith  entered  upon 
public  land  and  made,  or  caused  to 
be  made,  valuable  improvements 
thereon,  although  his  right  to  make 
entry  of  such  land  under  the  Land 
Laws  of  the  United  States  may  be  de- 
feated, he  is  not,  by  reason  thereof, 
deprived  of  his  property  in  such  im- 
provements, but  is  entitled  to  remove 
them  upon  reasonable  notice  after  the 
question  of  title  has  been  finally  set^ 
tied.  The  court  accordingly  held  that 
fences  placed  on  public  lands  might 
be  removed,  they  not  being  fixtures, 
since  tiie  relations  of  the  party  must 
be  considered  in  determining  whether 
a  thing  is  a  fixture.  The  court  ap- 
plies the  same  rule  in  Richardson  v. 
Bohney  (1911)  19  Idaho,  369,  114  Pac. 
42,  but  it  would  seem  that  the  ques- 
tion was  not  argued  by  counsel  in 

In  Winans  v.  Beidler  (1898)  «  Okla. 
608,  62  Pac.  406,  it  was  held  that  a 
homestead  settler  who  made  improve- 
ments upon  a  tract  of  government 
land,  and  whose  entry  was  afterwards 
canceled,  might  remove  buildings  and 
fences  which  could  be  removed  with- 
out injury  to  the  soil,  after  the  land 
bad  been  awarded  to  an  adverse  set- 
tler, but  while  he  was  still  in  posses- 
sion. Also  that  a  ^statute  providing 
that,  when  a  person  affixed  his  prop- 
erty to  the  land  of  another  without  an 
agreement  permitting  him  to  remove 
it,  the  thing  afiixed  belonged  to  the 
owner  of  the  land  unless  he  chose  to 
require  the  former  to  remove  it,  did 
not  apply.  The  improvements  were 
being  removed,  in  that  case,  while  the 
party  making  them  was  still  in  pos- 
session, but  whether  this  influenced 
the  court  is  not  clear. 

lit.  Bight  to  eompenaation  for  improve' 
tnenta, 

a.  0«n«ral^. 

,.   The  United  States  may  sell  public 
lands    with   whatever   improvements 
are  on  it,  and  pat  the  purchaser  in 
possession,  without  obtaining  the  con- 


sent of  the  person  making  the  im- 
provements or  making  him  any  re- 
muneration for  his  improvements. 
Boston  V.  Dodge  (1820)  1  Blackf. 
(Ind.)  19,  12  Am.  Dec.  205. 

And,  aside  from  statute,  there  is  no 
moral  or  legal  obligation  on  the  pur- 
chaser to  pay  for  the  improvement. 
Duncan  v.  Hall  (1846)  9  Ala.  128; 
Carson  v.  Clark  (1833)  2  IIL  118,  26 
Am.  Dee.  79. 

h.  Under  Oeeupying  Olalnumte*  Aete. 
t.  In  general. 

There  is  some  conflict  in  the  author- 
ities as  to  whether  persons  making 
improvements  on  public  lands  which 
are  subsequently  acquired  by  anoth- 
er are  entitled  to  compensation  for 
the  improvements,  under  Occupying 
Claimants'  Acts,  which  usually  pro- 
vide that  the  defeated  party  in  eject- 
ment may  recover  the  value  of  his 
improvements  which  were  made  by 
him  in  good  faith  under  "color  of 
titie,"  or  "a  plain  and  connected 
title."  or  "an  apparent  title."  The 
weight  of  authority  apparently  sup- 
ports the  view  that  such  statutes  do 
not  apply  to  improvements  made  on 
land  which,  at  the  time  they  were 
made,  was  property  of  the  government 
or  of  the  state. 

United  States.— Deffeback  v.  Hawk* 
(1886)  116  U.  S.  892,  29  L.  ed.  428.  8 
Sup.  Ct  Rep.  96;  Sparks  y.  Pierce 
(1886)  116  U.  S.  408,  29  L.  ed.  428,  6 
Sup.  Ct  Rep.  102  (see  also  Rose's 
Notes  to  these  cases) ;  Vilas  v.  Prince 
(1898)  88  Fed.  682. 

Arkansas.  —  Martin  v.  Roesch 
(1893)  67  Ark.  474,  21  S.  W.  881. 

Kansas. — Central  Branch  Union  P. 
B.  Co.  V.  Hardenbrook  (1879)  21  Kan. 
440. 

Louisiana. — Herriott  v.  Broussard 
(1826)  4  Mart  N.  S.  260;  Jenkins  v. 
Gibson  (1848)  3  La.  Ann.  203;  Wood 
▼.  Lyle  (1849)  4  La.  Ann.  146;  Hollon 
y.  Sapp  (1849)  4  La.  Ann.  619;  Jones 
V.  Wheelis  (1849)  4  La.  Ann.  641; 
Doles  V.  Cockrell  (1866)  10  La.  Ann. 
640;  Gibson  v.  Hutchins  (1867)  12 
La.  Ann.  646,  68  Am.  Dec.  772;  Law- 
rence V.  Grout  (1857)  12  La.  Ann. 
835;  Mower  v.  Kemp  (1890)  42  La. 
Ann.  1007.  8  So.  830. 

New  Mexicow— Chavez  v.  Chavez  de 
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Sanehes  (1898)  7  N.  M.  S8,  82  Pac 

187. 

Oklahoma. — Woodrnff  v.  Wallace 
(1896)  S  Okla.  856,  41  Pac.  867;  Cal- 
houn ▼.  MeCornack  (1898)  7  Okla.  847, 
64  Pac.  498;  Cook  ▼.  MeCord  (1904) 
18  Okla.  606.  76  Pac.  294. 

Texas. — Swetman  v.  Sanders  (1892) 
86  Tex.  294,  20  S.  W.  124;  Fiaks  t. 
C!ox  (1895)  —  Tex.  Civ.  App.  — ,  80 
8.  W.  612;  Hamman  ▼.  Presswood 
(1908)  —  Tex.  Civ.  App.  — ,  120  S.  W. 
1052. 

Utah. — ^Hetstrom  v.  Rodes  (1906)  80 
Utah,  122,  83  Pac.  780. 

Washington.  —  Smith  v.  Arthur 
(1893)  7  Wash.  60,  84  Pac.  483. 

Wisconsin. — ^Whltcomb  v.  Provost 
(1899)  102  Wis.  278,  78  N.  W.  432. 

Canada^ — Queen  Victoria  Niagara 
Fails  Park  v.  Colt  (1896)  22  Out.  App. 
Rep.  1. 

And  see  also  Boley  v.  Wynn  (1914) 
68  Fla.  341,  67  So.  117,  in  which,  how- 
ever, though  the  improvements  were 
made  under  a  homestead  entry,  the 
land  was  not,  in  fact,  public  land,  hav- 
ing previously  been  patented  to  an- 
other, and  Maxwell  Land  Grant  Ck).  v. 
Santistevan  (1893)  7  N.  M.  1,  82  Pac 
44,  in  which  it  does  not  appear  wheth- 
er the  land  was  public  land  or  not 
when  the  improvements  were  made. 

But  the  person  making  the  improve- 
ment was  held  entitled  to  compensa- 
tion in  the  following  cases: 

United  States.— Ghinn  v.  Darnell 
(1848)  4  McLean,  440,  Fed.  Clas.  No. 
2,684;  Wells  v.  Riley  (1872)  2  Dill. 
666,  Fed.  Cas.  No.  17,404;  Litchfield 
V.  Johnson  (1877)  4  Dill.  661,  Fed. 
Cas.  No.  8,887. 

Arkansas. — Abkaham  v.  Hatchbtt 
(reported  herewith)  ante,  88. 

Main&— Fisk  v.  Briggs  (1886)  12 
Me.  878;  Kinsman  ▼.  Greene  (1889)  16 
Me.  60. 

Michigan. — Sherman  v.  A.  P.  Cook 
Co.  (1893)  98  Mich.  61,  57  N.  W.  28. 

Missouri  —  Russell  v.  Def ranee 
(1867)  89  Mo.  506. 

Ohio.— Shaler  y.  Magin  (1826)  2 
Ohio,  286. 

Texas.— Miller  v.  Moss  (1886)  66 
Tex.  179. 

And  see  also  the  following  cases,  in 
which  ijie  land  apparently  was  not 


pablie  land,  though  bdieved  by  the 
settler  making  the  improvements  to  be 
so:  Sellman  v.  Lee  (1881)  66  Tex. 
819;  Thmnpson  v.  (3omstoek    (1888) 

68  Tex.  818;  Gaitiier  v.  Hanriek  (1887) 

69  Tex.  92,  6  S.  W.  619. 

In  New  Mexico  and  Oklahoma,  it 
has  been  held  that  an  Occupying 
Claimants'  Act  does  not  apply  to  im- 
provements made  on  land  of  the  Unit- 
ed States  government,  because  so  to 
apply  it  would  interfere  with  the  dis- 
position of  ttie  public  land  by  (Con- 
gress. Chavez  v.  Chavez  de  Sanchez 
(1898)  7  N.  M.  68,  82  Pac.  137;  Wood- 
ruff V.  Wallace  (1896)  3  Okla.  366,  41 
Pac.  867;  Cook  v.  McCord  (1904)  13 
Okla.  606,  76  Pac.  294.  But  such  an 
objection  to  the  recovery  of  compen- 
sation was  rejected  in  Russell  v.  De- 
firance  (Bfo.)  aopia. 

Where  the  state  conveyed  only  its 
right,  title,  and  interest  in  a  lot,  ttie 
court  said  in  Kinsman  v.  Greene  (Me.) 
supra,  that,  considering  the  state's 
usual  regard  for  settlers,  it  might  be 
understood  as  intending  to  allow  any 
settler  to  set  up  his  claim  in  the  same 
manner  as  he  might  have  done  if  the 
title  had  been  in  the  hands  of  a  pri- 
vate person,  and  that  the  grantee  of 
the  state  could  not  under  such  a  title 
interpose  the  rights  of  the  state 
against  a  claim  for  improvements, 
where  the  state  had  not  chosen  to 
do  so. 

9.  «<9>Mi«l  fmtth"  of  oecupimt. 

There  can  be  no  good  faith  in  an 
adverse  holding,  within  the  meaning 
of  an  Occupying  Claimants'  Act,  where 
the  party  Imows  he  has  no  title,  and 
that  under  the  law,  which  he  is  pre- 
sumed to  know,  he  can  acquire  none 
by  his  occupation.  And  hence  one 
claiming  land  under  the  Town  Site 
Laws  is  not  entitled  to  compensation 
for  improvements  made  by  him,  when 
subsequently  ousted  in  an  action  of 
ejectment,  where  he  knew  when  the 
improvements  were  made  that  title 
was  in  the  United  States,  that  the 
lands  were  mineral  lands  and  were 
claimed  as  such  by  plaintiff,  and  that 
title  could  be  acquired  only  under  the 
laws  relating  to  mineral  lands.  Deffe- 
back  V.  Hawke  (1886)  116  U.  S.  392, 
29  L.  ed.  428,  6  Sup.  Ct.  Rep.  96. 
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And  a  person  who  makes  improv»- 
ments  upon  public  land,  knowing  that 
he  has  no  title  and  that  the  land  is 
open  to  exploration  and  sale  for  its 
minerals,  anJ  makes  no  effort  to  se- 
cure the  title  to  it,  as  such,  under  the 
laws  of  Ckmgress,  or  a  right  of  posses- 
sion under  the  local  customs  and  rules 
of  miners,  has  no  claim  for  compensa- 
tion for  his  improvements  as  an  ad- 
verse holder  in  good  faith,  when  such 
sale  is  made  to  another  and  the  title 
is  passed  to  him  by  a  patent  ir<an 
the  United  States.  Sparks  v.  Pierce 
(1885)  116  U.  S.  408,  29  L.  ed.  428,  6 
Sup.  Ct.  Rep.  102;  Helstrom  v.  Rodes 
(1906)  30  Utah,  122,  83  Pac.  780. 

And  one  making  a  homestead  entry 
on  land  within  a  railroad  land  grant 
which  the  Secretary  of  the  Interior 
had  held  to  be  excepted  therefrom  did 
not  hold  in  good  faith  where  he  knew 
that  the  title  was  in  litigation  and 
that  the  question  was  then  pending  in 
the  United  States  Supreme  Court,  and 
the  state  had  given  a  patent  to  the 
railroad  company  which  had  conveyed 
the  land  to  plaintiff's  predecessor. 
Vilas  v.  Prince  (1898)  88  Fed.  682. 

A  mere  possessor  of  public  lands, 
even  with  a  hope  of  a  future  entry  by 
pre-emption,  is  not  a  possessor  in  good 
faith  so  as  to  be  entitled  to  recover 
the  value  of  ameliorations  from  a  sub- 
sequent patentee,  until  he  actually 
makes  his  entry.  To  be  a  possessor  in 
good  faith  he  must  believe  himself  to 
be  the  owner,  and  a  mere  settler,  even 
with  a  hope  of  pre-emption,  knows 
that  he  has  no  title.  A  mere  hope  of 
getting  title  is  not  a  title.  Gibson  v. 
Hutchins  (1857)  12  La.  Ann.  545,  68 
Am.  Dec.  772,  overruling,  so  far  as 
thejr  recognize  the  right  to  reimburse- 
ment of  one  who  settled  on  public 
lands  with  hope  of  securing  pre-emp- 
tion, Pearce  v.  Frantum  (1840)  16 
La.  414,  afiirmed  on  rehearing  in 
(1840)  16  La.  422,  Kellam  v.  Rippey 
(1842)  8  Rob.  (La.)  138  and  Williams 
V.  Booker  (1846)  12  Rob.  (La.)  253. 
The  court  said:  "The  right  of  a  pos- 
sessor to  recover  of  the  true  owner  for 
ameliorations  inseparable  in  their  na- 
ture from  the  soil  cannot,  it  appears 
to  us,  be  recognized  in  any  case,  un- 
less the  possessor  was  at  least  a  pos- 


sessor in  good  faith,  believing  himself 
to  be  the  owner.  The  mere  possessor 
is  presumed  to  have  made  such 
changes  for  his'  own  amelioration,  and 
to  have  received  a  sufficient  reward  ia 
the  immediate  benefit  which  he  reaped 
from  the  enhanced  production  of  the 
soil.  .  .  .  A  mere  settler,  even- with 
the  hope  of  pre-emption,  until  he  ac- 
tually makes  his  entry,  knows  that  h« 
has  no  title.  He  has  an  expectancy 
and  nothing  more.  He  is  a  tenant  by 
sufferance.  He  makes  improvements 
for  his  own  benefit  and  at  his  own 
risk.  The  government  does  not  war- 
rant him  a  title,  nor  agree  to  indem- 
nify him  for  his  labor  in  case  he  gets 
none.  Whilst  he  is  permitted  to  set- 
tle there  by  the  government,  he  may 
reap  the  fruits  and  live  rent  free.  But 
when  the  government  parts  with  the 
title  to  a  third  person,  that  title  car- 
ries with  it  such  inseparable  ameliora- 
tions as  the  land  may  have  received 
from  the  settler." 

And  one  who  Is  not  in  a  situation 
to  avail  himself  of  the  Pre-emption 
Laws,  and  has  no  hope,  intention,  or 
expectation  of  acquiring  title  by  vir- 
tue of  his  possession,  cannot  recover 
the  value  of  improvements  made  by 
him.  Jenkins  v.  Gibson  (1848)  3  La. 
Ann.  203;  HoUon  v.  Sapp  (1849)  4  La. 
Ann.  619;  Jones  v.  Wheelis  (1849) 
4  La.  Ann.  641;  Doles  v.  Cockrell 
(1855)  10  La.  Ann.  540. 

And  one  settling  upon  land  which 
has  been  withdrawn  from  sale  and 
entry  and  certified  to  the  state,  to 
which  Congress  has  donated  it,  to  aid 
in  the  construction  of  a  railroad,  is 
not  a  good-faith  possessor  and  is  not 
entitled  to  reimbursement  for  im- 
provements when  subsequently  eject- 
ed by  the  railroad  company.  Mower 
V.  Kemp  (1890)  42  La.  Ann.  1007,  8 
So.  830.  It  was,  however,  held  that 
he  should  be  relieved  from  any  claim 
for  rents  and  damage,  the  one  demand 
being  regarded  as  the  equivalent  of 
the  other. 

Improvements  made  by  a  homestead 
entryman  whose  entry  is  canceled  are 
not  made  in  good  faith,  where  the  can- 
celation is  on  the  ground  that  he  en- 
tered and  occupied  the  land  prior  to 
the  time  fixed  by  the  proclamation  ef 
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the  President,  and,  under  the  express 
proviaiona  of  the  statute  opening  such 
land  to  settlement,  was  denied  the 
rif^t  to  enter  the  land,  or  acquire  any 
right  thereto.  Woodruff  v.  Wallace 
(1895)  8  Okla.  856,  41  Pao.  367;  Cal- 
houn V.  McComaek  (1898)  7  Okla. 
347.  54  Pac  493. 

A  homestead  entrsman  is  not  en- 
titled to  recover  for  improvements 
vhere  before  any  of  them  were  made 
he  waa  notified  by  the  local  land  office 
that  the  entiy  had  been  allowed  by  in- 
advertence, and  would  be  returned  to 
the  General  Land  Office  for  cancela- 
tion, especially  where  he  could  not 
have  made  many  of  the  improvements 
antil  after  he  received  knowledge  that 
the  (jeneral  Land  Office  had  decided 
against  him.  Smith  v.  Arthur  (1893) 
7  Wash.  60,  34  Pac.  433. 

Even  if  the  Ontario  statute,  provid- 
ing that  a  person  making  lasting  im- 
provements on  land  under  the  belief 
that  the  land  is  his  own  shall  be  en- 
titled to  a  lien  for  the  enhanced  value, 
applies  to  improvements  made  on 
Crown  land,  persons  making  improve- 
ments on  land  which  they  had  agreed 
to  purchase  from  the  Dominion  govern- 
ment were  not  entitled  to  compensa- 
tion therefor  where  at  the  time  the  im- 
provements were  made  they  knew  that 
the  title  was  not  in  the  Dominion  gov- 
ernment, but  in  the  province.  Queen 
Victoria  Niagara  Falls  Park  v.  (^It 
(1895)  22  Ont.  App.  Rep.  1. 

Where  one  to  whom  land  was  con- 
v^ed  which  was  found  to  be  public 
land,  not  owned  by  the  grantor,  did 
not  accept  that  intended  to  be  con- 
veyed, either  expressly  or  tacitly,  by 
paying  the  stipulated  price,  and  the 
grantor's  heirs  subsequently  acquired 
title  by  pre-emption,  the  grantee  was 
not  entitled  to  remuneration  on  ac- 
count of  ameliorations  or  improve- 
ments, as  he  knew  that  he  held  with- 
oot  title.  Herriott  v.  Broussard 
(1826)  4  Mart  N.  S.  (La.)  260. 

And  where  a  Spanish  land  grant 
covering  land  on  which  plaintiff  sub- 
sequently made  a  homestead  entry, 
and  for  which  be  obtained  a  patent, 
was  never  confirmed  under  the  acts  of 
OmgreM  relating  to  such  grants,  it 
vsf  bdd  that  the  lands  must  be-  re- 


garded as  part  of  the  public  domain  at 
the  time  the  homestead  entry  was 
made,  and  that  the  parties  in  posses- 
sion under  the  Spanish  grant  could 
not  recover  compensation  for  improve- 
ments, since  they  could  have  no  right- 
ful possession  and  the  statute  was  not 
available  in  the  case  of  a  wrongful 
possession.  Chavez  v.  Chavez  de  San- 
chez (1893)  7  N.  M.  68,  82  Pac.  137. 

But  where  defendant  entered  land 
under  the  Pre-emption  Laws,  proved 
up,  and  obtained  a  patent  which  was 
subsequently  held  void  because  the 
land  had  been  withdrawn  from  entry 
because  of  a  doubt  as  to  the  extent  of 
a  grant  in  aid  of  a  river  improvement, 
and  the  land  had  been  subsequently 
confirmed  by, Congress  to  the  state's 
grantee,  it  was  nevertheless  held  that 
the  improvements  were  made  in  good 
faith,  within  the  statute.  Wells  v. 
Riley  (1872)  2  Dill.  666,  Fed.  Cas.  No. 
17,404 

And  where  land  on  which  defend- 
ants settled  under  the  belief  that  it 
was  property  of  the  United  States 
open  to  pre-emption,  with  the  intent 
to  pre-empt  it  or  enter  it  under  the 
Homestead  Act,  was  within  a  river 
improvement  grant,  but  conflicting  de- 
cisions as  to  the  extent  of  such  grant 
were  not  settled  until  after  the  de- 
fendants took  possession,  and  defend- 
ants were  foreigners,  unacquainted 
with  the  English  language,  it  was  held 
in  Litchfield  v.  Johnson  (1877)  4  Dill. 
651,  Fed.  Cas.  No.  8,387,  that  it  was 
not  impossible  or  improbable  that  they 
had  made  their  improvements  in  good 
faith. 

8.  Title,  «o(ot-  of  title,  or  apparent  tMe. 

An  occupant  cannot  have  color  of 
title  within  the  meaning  of  aa  Oc- 
cupying Claimants'  Act  where  he  does 
not  hold  under  any  instrument,  pro- 
ceeding, or  law  purporting  to  give  him 
the  title  or  right  of  possession.  Deffe- 
back  V.  Hawke  (1885)  116  U.  &  892, 
29  L.  ed.  423,  6  Sup.  Ct.  Rep.  96. 

A  mere  hope  of  getting  title  is  not 
a  title,  and  hence  a  mere  possessor  of 
public  land,  expecting  to  acquire  title 
by  pre-emption,  is  not  a  bona  fide  pos- 
sessor under  a  statute  defining  a  bona 
fide  possessor  as  one  possessing  as 
owner  by  virtue  of  an  act  sufficient  in 
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terms  to  transfer  property,  the  effect 
of  which  he  was  ignorant  of.  Gibson  ▼. 
HutchiBB  (1857)  12  La.  Ann.  645,-68 
Am.  Dec.  772.  The  court  said:  "The 
defendant  does  not  show  that  he  never 
possessed  under  a  title  translative  of 
property.  He  produces  no  title  what- 
ever. He  says  he  had  a  hope  of  get- 
ing  a  title — a  pre-emptor's  claim.  It 
seems  to  us  a  contradiction  in  terms 
to  call  such  an  expectation  a  title 
translative  of  property." 

But  in  Shaler  v.  Magin  (1826)  2 
Ohio,  236,  compensation  was  allowed 
to  one  making  improvements  under  an 
"entry"  on  public  lands  as  against 
one  having  a  better  title,  under  a  stat- 
ute applying  to  any  occupying  claim- 
ant who  could  show  a  plain  and  con- 
nected title  in  law  or  equity.  There 
does  not,  however,  seem  to  have  been 
any  claim  that  the  fact  that  the  im- 
provements were  on  public  lands  was 
of  any  importance,  the  claim  being 
that  there  could  be  no  recovery  be- 
cause the  improvements  were  made 
under  an  entry  which  was  withdrawn, 
and  before  the  entry  under  which  the 
claimant  claimed. 

In  Brygger  v.  Schweitzer  (1893)  5 
Wash.  564,  82  Pac.  462,  88  Pac.  888, 
a  person  claiming  under  a  homestead 
entry  on  land  finally  decreed  to  an- 
other under  a  university  selection, 
by  the  agents  of  the  territory,  was 
allowed  the  value  of  his  improve- 
ments less  the  value  of  the  use  and 
occupation.  On  motion  for  rehear- 
ing he  contended  that  he  was  a 
bona  fide  occupant  under  color  of 
title,  and  asked  that  a  different  rule 
be  applied  respecting  the  improve- 
ments, though  it  is  nowhere  stated 
what  rule  he  wanted  applied.  The 
court,  however,  held  that  as  he  knew 
of  the  university  selection,  and  the 
adverse  claim  was  at  all  times  assert- 
ed, and  it  was  only  on  the  assumption 
that  for  some  technical  reason  the  uni- 
versity selection  was  ineffectual  that 
he  expected  to  maintain  the  home- 
stead entry,  he  was  not  an  occupant 
in  good  faith.  The  court  added  that, 
by  a  strict  construction  of  his  rights, 
it  was  doubtful  whether  he  was  en- 


titled to  any  relief  on  account  of  his 
improvements. 

A  receiver's  receipt  issued  to  one 
making  a  homestead  entry  is  not  a 
written  instrument  purporting  to  con- 
vey title,  within  the  meaning  of  an 
Occupying  Claimants'  Statute.  Vilas  v. 
Prince  (1898)  88  Fed.  682. 

And  a  statute  providing  that  the  re- 
ceipt of  a  receiver  of  the  United  States 
Land  Office  shall  be  prima  facie  evi- 
dence that  the  title  has  passed  from 
the  United  States  to  the  person  named 
in  the  receipt  does  not  apply  to  the 
receipt  given  for  the  registration  fee 
required  at  the  original  entry,  but  to 
the  receipt  or  certificate  given  at  the 
final  entry.  And  so  one  making  im- 
provements under  a  homestead  entry 
had  no  title,  legal  or  equitable,  within 
the  statute  giving  a  right  to  recover 
where  the  improvements  are  made  by 
one  holding  under  an  apparently  good 
legal  or  equitable  title.  Holey  v. 
Wynn  (1914)  68  Fla.  341,  67  So.  117; 

And  one  entering  land  which  had 
theretofore  been  withdrawn  from  sale, 
pre-emption,  or  homestead  entry  for 
the  benefit  of  a  railroad  company  to 
which  it  was  subsequently  patented 
was  not  within  the  statute  giving  a 
right  to  compensation  to  any  person 
who  could  show  a  plain  and  connected 
title  in  law  or  equity,  derived  from  the 
records  of  some  public  office,  as  noth- 
ing less  than  an  apparent  title  is  suf- 
ficient, and  the  apparent  title  must  be 
manifest  from  a  consideration  of  the 
whole  of  the  records  of  the  public  of- 
fice to  which  the  occupying  claimant 
refers,  and  the  records  of  the  Land  Of- 
fice clearly  showed  that  such  settler 
had  no  right  or  interest.  Centra) 
Branch  Union  P.  R.  Co.  v.  Harden- 
brook  (1879)  21  Kan.  440. 

A  homestead  filing  does  not  rise  to 
the  dignity  of  color  of  title  within 
such  a  statute.  Woodruff  v.  Wallace 
(1896)  8  Okla.  865,  41  Pac.  357;  Whit- 
comb  V.  Provost  (1899)  102  Wis.  278, 
78  N.  W.  432.  In  the  case  last  cited, 
the  supreme  court  of  Wisconsin  said: 
"  'Color  of  title'  has  been  generally  de- 
fined as  'that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title* 
[citing  cases].  Now  unless  a  hold- 
ing under  a  valid  certificate  of  home- 
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stead  entry  is  in  fact  a  holding  under 
title,  a  holding  under  an  invalid  cer- 
tificate of  homestead  entry  cannot  be 
a  holding  under  'color  of  title.'  If  a 
valid  eertificate  is  not  title,  an  invalid 
eertifieate  cannot  be  appearance  of 
title.  The  Supreme  Court  of  the  Unit- 
ed States  has  recently  held,  after  full 
consideration,  that  land  entered  as  a 
homestead  continues  to  be  the  prop- 
erty  of  the  United  States  for  five  years 
following  the  entiy,  and  until  a  pat- 
ent is  issued.  .  .  .  This  principle 
seems  to  determine  conclusively  the 
question  here.  A  man  who  makes  a 
valid  homestead  entry  has  not  the  title 
to  the  land,  and  hence  the  man  who 
makes  an  invalid  homestead  entry  has 
not  even  the  .  appearance  of  title. 
.  .  .  There  is  no  analogy  between 
a  certificate  of  homestead  entry  and 
a  receiver's  certificate  of  purchase  of 
public  lands.  This  last  is  made  evi- 
dence of  title  by  our  statute  (Rev. 
Stat  1878,  S  4165),  and  is  held  to  con- 
vey all  the  substantial  interest  of  the 
government  in  the  land.  Cawley  v. 
Johnson  (1884)  21  Fed.  492.  The  con- 
sidontion  has  been  fully  paid  and 
nothing  remains  to  be  done  except  to 
execute  the  patent.  In  a  case  of  home- 
stead entry,  however,  nothing  has 
been  paid  for  the  land,  and  the  home- 
steader simply  has  acquired  a  right 
to  earn  or  buy  It  in  the  future." 

Bat  the  supreme  court  of  Arkansas 
holds  that  a  certificate  of  homestead 
entry  is  color  of  title,  within  the  Bet- 
terment Statute  of  that  state,  in  Abka- 
HAM  V.  Hatchrt  (reported  herewith) 
ante,  88. 

In  Wells  T.  Eiley  (1872)  2  Dill.  5«6, 
Fed.  Caa.  No.  17,404,  improvements 
made  by  one  who  entered  the  land 
uoder  the  Pre-emption  Laws,  and  ob- 
tained a  patent  which  was  subse- 
qoMitly  hdd  virid,  were  held  to  have 
been  made  under  color  of  title. 

If  the  color  of  title  exists  before  and 
at  the  time  the  suit  of  the  rightful 
owner  is  brought  against  the  occu- 
pant, the  occupant  may  be  compen- 
sated for  any  trainable  improvement 
made  thereon,  though  made  before 
color  of  title  was  acquired.  Thus, 
where  the  only  e<rior  of  title  was  that 
arising  frmn  possession  for  five  years. 


which  a  statute  declared  should  give 
color  of  title,  the  occupant  was  en- 
titled to  compensation  for  improve- 
ments made  during  the  five  years. 
Litchfield  v.  Johnson  (1877)  4  Dill. 
661,  Fed.  Cas.  No.  8,887. 

4.  Adverse  holding. 
In  Whitcomb  v.  Provost  (1899)  102 
Wis.  278,  78  N.  W.  432,  it  was  held 
that  a  person  making  a  homestead  en- 
try on  lands  not  subject  to  such  entry 
because  included  within  the  place  lim- 
its of  a  railroad  grant  did  not  hold 
adversely  to  the  railroad  company 
within  the  Betterment  Act  of  that 
state,  since  one  holding  under  an  exec- 
utory contract  of  purchase  does  not 
hold  adversely  to  his  vendor,  or  his 
vendor's  grantee,  until  after  full  per- 
formance of  the  conditions  of  the  con- 
tract 

8.  MUeettaneoua  decislont. 

In  other  cases,  compensation  has 
been  denied  where  land  was  forfeited 
to  the  state  for  the  nonpajnnent  of 
taxes  and  subsequently  sold  by  the 
state,  but  before  the  sale  improve- 
ments were  placed  thereon  by  persons 
acting  in  good  faith,  without  knowl- 
edge of  the  claim  of  the  state,  and  un- 
der color  of  title,  believing  that  they 
were  the  owners  (Martin  v.  Roesch 
(1898)  57  Ark.  474,  21  S.  W.  881); 
where  the  improvements  were  made  by 
a  trespasser  on  the  public  land  (Wood 
V.  Lyie  (1849)  4  Ln.  Ann.  145) ;  where 
improvements  wen  made  by  one 
showing  no  title,  on  land  acquired  by 
the  state  aa  swamp  land,  and  patented 
by  the  state  to  plaintiff  (lAwrence  v. 
Grout  (1867)  12  La.  Ann.  885)  ;  whwe 
a  homestead  entryman  was  adjudged 
not  to  have  any  title  under  his  patent 
because  the  land  was  Included  in  a 
railroad  land  grant,  the  denial  of  com- 
pensation, however,  being  apparently 
placed  on  the  sole  ground  that,  having 
taken  a  contract  from  the  railroad 
company  to  purchase  the  land,  with 
which  he  had  not  complied,  he  was 
not  evicted  by  a  title  adverse  to  him, 
within  Hht  meaning  of  the  statute 
(Vance  v.  Burlington  4b  M.  River  R. 
Ck>.  (1882)  12  Neb.  286, 11  N.  W.  884) ; 
where  a  person  entered  upon  and  im- 
proved a  coanty's  school  lands^  bcdlev 
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ing  that  he  thereby  acquired  a  right 
of  pre-emption,  and  expecting  to  bu^ 
the  land  from  the  county,  but  did  not 
actually  settle  upon  the  land  so  as  to 
have  any  such  right  of  pre-emption, 
the  court  saying  that  the  statute  al- 
lowing compensation  for  improve- 
ments to  those  having  had  adverse 
possession  in  good  faith  of  premises 
for  one  year  prior  to  suit  did  not  per- 
mit persons  who  were  not  actual  set- 
tlers to  encumber  the  school  lands 
with  claims  for  improvements,  when 
their  sole  excuse  for  making  them  was 
their  ignorance  of  the  law  (Baker  v. 
Millman  (1890)  77  Tex.  46,  13  S.  W. 
618). 

Where  neither  plaintiff  nor  those 
whose  improvements  on  public  lands 
were  purchased  by  him  ever  made  any 
valid  survey  so  as  to  sever  the  land 
from  the  public  domain,  and  after 
plaintiff  had  left  the  land,  defendant 
made  proof  of  plaintiff's  abandon- 
ment, and  filed  on  the  land,  it  was  held 
that  plaintiff  was  not  entitled  to  com- 
pensation for  improvements;  that,  the 
land  being  vacant  and  the  property  of 
the  state  when  the  improvements  were 
made,  the  state  could  not  be  required 
to  make  compensation  for  improve- 
ments, in  the  absence  of  -a  statute  au- 
thorizing such  relief;  that,  therefore, 
when  defendant  filed  on  the  land  and 
caused  it  to  be  surveyed,  the  land 
was  not  charged  with  the  claim  for 
improvements,  and  no  claim  for  com- 
pensation could  be  asserted  against 
him  for  the  improvements,  because 
none  could  have  been  asserted  against 
the  state  through  which  he  derived 
bis  right.  Swetman  v.  Sanders  (1892) 
85  Tex.  294,  20  S.  W.  124,  followed  in 
Finks  V.  Cox  (1895)  —  Tex.  Civ.  App. 
— ,  30  S.  W.  612,  holding  that  a  par^ 
making  improvements  could  not  re- 
cover therefor,  if  at  the  time  he 
settled  on  the  land  and  made  the  im- 
provements it  was  vacant  public  do- 
main. And  see  also  Hamman  v.  Press- 
wood  (1908)  —  Tex.  Civ.  App.  — ,  120 
S.  W.  1062. 

Compensation  has  been  allowed  to 
one  who  made  an  entry  on  land  and 
obtained  a  patent  which  was  subse- 
quently held  void  because,  at  the  time 
tiie  entry  was  made,  the  land  was 


within  Indian  territory.  In  which  set- 
tlements were  expressly  prohibited  by 
act  of  Congress  (Chinn  v.  Darnell 
(1848)  4  McLean,  440,  Fed.  Cas.  No. 
2,684) ;  to  one  who  settled  on  and 
made  improvements  on  land  in  the 
state  of  Maine  to  which  the  state  of 
Massachusetts  had  retained  title  at 
the  time  of  the  separation  of  the  two 
states,  and  which  it  subsequently 
granted  to  another  party  (Fisk  t. 
Briggs  (1835)  12  Me.  373);  to  one 
claiming  land  granted  to  the  state  as 
swamp  land,  under  a  subsequent  grant 
from  the  Federal  government,  to  the 
extent  that  the  buildings  and  improve- 
ments increased  the  present  value  of 
the  premises  (Sherman  v.  A.  P.  Cook 
Co.  (1893)  98  Mich.  61,  57  N.  W.  23) ; 
to  persons  obtaining  from  the  re- 
ceiver a  certificate  of  entry,  and  pay- 
ing for  public  land,  where  another 
subsequently  entered  the  land  and  ob- 
tained a  patent  therefor  (Russell  v. 
Def ranee  (1867)  39  Mo.  506). 

In  Doles  v.  Cockrell  (1855)  10  La. 
Ann.  540,  the  court,  though  holding 
that  a  person  making  improvements 
upon  public  land  was  not  entitled  to 
compensation,  also  held  that,  where 
improvements  were  made  after  the  en- 
try of  the  land  under  an  internal 
improvement  warrant,  the  person 
claiming  under  the  warrant  could 
either  keep  the  improvements  upon 
reimbursing  the  one  making  them,  or 
compel  the  party  making  them  to  re- 
move or  demolish  them  at  his  own 
expense. 

Where,  after  the  death  of  the  loca- 
tee  of  Crown  land,  his  widow  remar- 
ried and  her  second  husband  made 
improvements  on  the  land.  Mid  after 
the  wife's  death  a  child  of  the  locatee 
applied  for  a  patent,  the  second  hus- 
band was  allowed  to  recover  the 
value  of  his  improvMnents  less  the 
rents  and  profits.  Highland  v.  Sherry 
(1900)  82  Ont  Rep.  371.  The  court, 
however,  expresses  a  doubt  as  to  his 
right  to  recover,  but  the  commis- 
sioner of  Crown  lands  had  desired  a 
determination  of  his  right  to  compen- 
sation, and  the  judgment  allowing 
compensation  had  been  entered  by 
consent,  the  only  dispute  being  over 
the  amount. 
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In  Marchsnd  ▼.  Fournier  (1916) 
Sap.  Jod.  Quebec  49  C.  S.  298,  it  was 
held  that  one  whose  permit  of  occupa- 
tion of  public  land  under  the  Quebec 
statutes  was  revoked  might  recover; 
against  a  subsequent  grantee  of  the 
land,  the  value  of  improvements  and 
entlays  by  him. 

«.  Under  mtatutea  expreaslp  rvUMng  to 
atate  lands. 

1.  Tenneaaee, 
Harvey  ▼.  Jones  (1842)  8  Hamph. 
157,  involved  a  statute  providing  that 
persons  in  the  actual  possession  of  va- 
cant and  unappropriated  land  should 
have  priority  for  160  acres,  including 
that  dwelling  and  improvements; 
that  any  person  settling  upon  vacant 
land  and  making  valuable  improve- 
ments, and  not  entering  or  transfer- 
ring the  same,  need  not  surrender 
possession  until  the  value  of  the  im- 
provements was  paid,  the  improve- 
ments being  entered  by  any  third 
person;  and  that,  when  any  valuable 
improvements  might  be  entered  which 
did  not  give  a  preference  of  entry  to 
the  owner,  the  person  entering  the 
improvements  should  pay  the  value 
to  the  person  owning  the  improve- 
ments. It  was  held  that  a  person  se- 
enring  160  acres  as  an  occupant 
enterer,  and  who  had  also  made  im- 
provements on  adjoining  land,  was 
entitled  to  remuneration  fer  tbe  im- 
provements from  the  person  entoriag 
Buch  adjoining  land. 

2.  TfaOtingUn, 

The  Washington  statute  relative  to 
the  appraisal  and  sale  of  the  state's 
school  lands  requires  the  appraisers 
to  appraise  all  improvements  found  on 
the  land,  and  to  deduct  therefrom  all 
damages  and  waste,  and  provides  that 
if  the  purchaser  be  not  the  owner  of 
the  improvements  he  shall  pay  to  the 
owner  the  appraised  value  thereof. 
Pearson  v.  Ashley  (1892)  6  Wash.  169, 
81  Pac.  410.  A  later  statute  apparent- 
ly limits  the  right  to  compensation 
for  improvements  to  persons  who  were 
not  holding  or  claiming  the  land  ad- 
versely to  the  state.  Sullivan  v. 
Callvert  (1902)  27  Wash.  600,  68  Pac. 
863.  Thereunder  it  has  been  held  that 
a   person    making   improvements   on 


school  lands  Is  entitled  to  be  reim- 
bursed therefor,  though  the  improve- 
ments had  not  been  appraised  pursu- 
ant to  the  statute   (Wilkes  v.  Hunt 
(1892)  4  Wash.  100,  29  Pac.  830;  but 
see  Wilkes  v.  Davies  (1894)  8  Wash: 
112,  28  L.R.A.  103,  35  Pac.  611,  whei« 
the   court,  though  holding  that  the 
question  was  res  judicata  between  the 
parties  to  that  action,   said  that  it 
would  not  consider  itself  bound  by 
the  decision  in  Wilkes  v.  Hunt,  supra, 
when  the  question  arose  in  an  inde- 
pendent action) ;  that  the  purchaser 
cannot  recover  possession  until  such 
payment    is    made,    and    that,    even 
though  there  are  more  than  one  per- 
son claiming  to  be  the  owners,  he 
must,  in  some  manner,  determine  to 
whom  payment  should  be  made  before 
he  can  maintain  an  action  for  posses- 
sion    (Pearson    v.    Ashley,     supra; 
Brummett    v.    Campbell     (1903)    82 
Wash.  858,  73  Pac  408) ;  that  the  im- 
provements are  to  be  appraised  at  the 
time  the  land  is  appraised,  and  the 
owner  of  the  improvements  cannot  de- 
mand a  new  appraisal  at  the  time  of 
the  sale,  but  can  only  recover  their 
value  as  previously  appraised  (Holm 
v.  Prater  (1893)  7  Wash.  207,  34  Pac. 
919)  ;  but  that  an  appraisement  at  the 
time  of  the  sale  was  valid,  though  the 
land  had  been  previously  appraised, 
whore  there  had  been  no  appraisement 
•f  the  improvements  (J.  F.  Hart  Lum- 
ber C«.  V.  Rucker   (1896)    16  Wash. 
456,  46  Pac.  728) ;  that  the  owner  of 
the  improvements  is  not  required  to 
yield  up  possession  before  bringing 
an  action  against  the  purchaser  of  the 
land  for  their  value  (Wilkes  v.  Davies, 
supra) ;   and   that,   an   appraisement 
having  stated  that  the  improvements 
were  upon  the  lot  sold,  the  purchaser 
riiust  be  presumed  to  have  bought  witti 
the  expectation  of  pasring  therefor,  and 
cannot  take  advantage  of  the  fact  that 
some  portion  of  the  improvements  was 
upon  tideland  in  front  of  the  upland 
purchased  (J.  F.  Hart  Lumber  Co.  v. 
Rucker,  supra). 

Improvements  on  tideland  must  be 
appraised  before  any  sale  thereof;  and 
the  value  of  the  improvements  paid  by 
the  purchaser  into  the  state  treasury 
for  the  use  of  the  owner  of  the  im- 
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provements     (Sullivan     v.     Callvert  s.  Wiaoonatn. 

(1902)   27  Wash.  600,  68  Pac.  368) ;         In  State  ex  rel.  Merrill  v.  School 

but  if  the  improvements  were  made  Land  Comrs.  (1859)   9  Wis.  200,  the 

after  January  1,  1891,  their  appraised  court  apparently  recognized  the  dutjr 

value  is  not  to  be  paid  to  the  person  of  the  purchaser  of  state  school  lands 

makinsr  than,  but  into  the  state  treas-  to  pay  the  owner  of   improvements 
ury  for  the  use  of  the  school  fund  '  thereon  their  value.    It  would  seon 

(Siamish  Boom  Co.  t.  Callvert  (1902)  from  the  syllabus  that  a  statute  n- 

27  Wash.  611,  68  Pac.  867).  quired  such  payment  A.  McT. 


W.  B.  CURRY,  Acting  Chief  of  Police,  Plff.  in  Err^ 

V. 

C.  E.  OSBORNE. 

Ptortda  Supretne  C«mrt—June  SS,  1918. 
(—  Ra.  — i  79  So.  298.) 

Ifimidpal  corporation  —  regulation  of  jitney  busses  —  validity. 

Under  its  general  welfare  powers  the  city  adopted  an  ordinance  con- 
taining the  following:  "It  shall  be  unlawful  for  any  jitney  bus  operator 
or  owner  to  take  on  or  discharge  passengers  upon  or  along,  or  within  700 
feet  of  any  street,  avenue,  or  highway  in  the  city  of  Miami,  which  is  now 
or  may  hereafter  be  traversed  by  street  car  tracks  over  which  street  car 
service  is  maintained.  Provided,  however,  that  passengers  taken  on  at 
points  more  than  700  feet  distance  from  street  car  tracks  may  be  dis- 
charged at  any  point,  and  provided  further  that  passengers  boarding  any 
jitney  bus  within  less  than  700  feet  of  any  street  car  tracks  shall  not  be 
discharged  at  any  point  nearer  than  700  feet  of  any  street  car  tracks." 
Held,  that  the  quoted  provision  of  the  ordinance  forbids  the  use  of  jitnejrs 
by  the  public  in  certain  streets  or  sections  of  the  city,  without  any  basis 
therefor  in  matters  affecting  public  safety,  health,  morals,  or  welfare; 
and  that  it  is  therefore  arbitrary  and  unreasonable,  and  consequently 
Invalid. 

[See  note  on  this  question  begitming  on  page  110.] 

Headnote  by  Whitfield,  J. 


Ebror  to  the  Circuit  Court  for  Dade  County  (Branning,  J.)  to  review 
a  judgment  in  favor  of  petitioner  in  a  habeas  corpus  proceeding  to  secure 
his  discharge  from  custody  to  which  he  had  been  committed  for  alleged 
violation  of  an  ordinance  regulating  jitneys.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  C.  Gramiing  and  Wil-  tue  of  a  warrant  issued  from  the 
liam  P.  Smith  for  plaintiff  in  error.         municipal  court  of  the  city  of  Mi- 

Messrs.  Atkinson  &  Burdine  and  ami,  aUeging  that  the  petitioner,  an 
Bart  A.  Riley  for  defendant  in  error,     operator  of  a  jitney  bus,  on  October 

Whitfield,  J.,  ddivered  the  opin-  24,  1917,  violated  §  6  of  Ordinance 
ion  of  the  court:  236  of  said  city,  by  "then  and  there 

Osborne  presmted  to  the  circuit  taking  on  a  passenger  upon  and 
judge  a  petition,  alleging  that  he  along  Twelfth  street,  said  street 
was  unlawfully  imprisoned  by  vir-     now  being  traversed  by  street  car 
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trades  over  which  street  car  service 
is  maintained,  and  within  700  feet 
of  said  street  car  tracks,  and  did 
thereafter  discharge  the  said  pas- 
senger upon  and  along  Twelfth 
street,  said  street  now  being  tra- 
versed by  street  car  tracks  over 
which  street  car  service  is  main- 
tained, and  within  700  feet  of  said 
street  car  tracks,  contrary  to  and 
against  the  ordinance;"  that  the 
imprisonment  is  illegal  because, 
among  other  reasons,  the  ordinance 
is  unjust,  arbitrary,  and  unreason- 
able. A  writ  of  habeas  corpus  was 
issued. 

By  return  the  officer  sets  up  that 
the  petitioner  is  held  "by  virtue  of 
a  warrant  and  affidavit  of  com- 
plaint issued  out  of  the  municipal 
court  of  the  city  of  Miami,  a  true 
copy  whereof  is  attached  to  the  pe- 
tition for  writ  of  habeas  corpus." 

The  court  discharged  the  petition- 
er and  allowed  a  writ  of  error 
which  was  taken  by  the  officer  un- 
der the  statute.  Gen.  Stat.  1906, 
Comp.  Laws  1914,  §  2267;  Pounds 
V.  Darling,  75FIa.  — ,  L.R.A.1918E, 
949,  77  So.  666;  Hardee  v.  Brown, 
66  Fla.  377,  47  So.  834. 

Section  6  of  the  ordinance  re- 
ferred to  is  as  follows':  *'It  shall 
be  unlawful  for  any  jitney  bus  op- 
erator or  owner  to  take  on  or  dis- 
charge passengers  upon  or  along,  or 
within  700  feet  of  afiy  street,  ave- 
nue, or  highway  in  the  city  of 
Miami,  which  is  now  or  may'  here- 
after be  traversed  by  street  car 
tracks  over  which  street  car  service 
is  maintained.  Provided,  however, 
that  passengers  tf^en  on  at  points 
more  than  700  feet  distance  from 
street  car  tracks  may  be  discharged 
at  any  point,  and  provided  further 
that  passengers  boarding  any  jitney 
bus  within  less  than  700  feet  of  any 
street  car  tracks  shall  not  be  dis- 
charged at  any  point  nearer  than 
700  feet  of  any  street  ear  tracks." 

There  appears  to  be  no  statute  or 
provision  of  tiie  city  charter  ex- 
pressly authorizing  the  regulations 
contained  in  the  quoted  §  6  of  Or- 
dinance 236  of  the  city  of  Miami, 
but  the  city  is  given  power  "to  pass 
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all  ordinances  necessary  to  the 
health,  convenience,  comfort,  and 
safety  of  the  citizens,"  and  ^so  is 
given  "power  to  do  and  perform 
all  things  necessary  for  the  govern- 
ment of  the  city  not  inconsistent 
with  the  Constitution  and  laws  of 
the  United  States,  the  Constitution 
of  the  state  of  Florida,  and  the 
terms  and  provisions  of  this  act;" 
Acts  1913,  f  27,  chap.  6724. 

"A  municipal  ordinance  of  a 
regulatory  nature,  in  contravention 
of  the  natural  rights  of  individuals, 
enacted  under  general  charter  pow- 
ers, is  not  only  required  to  be  con- 
stitutional, but  it  must  be  rear 
sonable  as  well;  that  is,  the  court 
before  which  it  is  brous^t  must  be 
able  to  see  that  it  will  tend  to  pro- 
mote the  public  health,  morals, 
safely,  or  welfare;  that  the  means 
adopted  are  adapted  to  that  end, 
and  that  it  is  impartial  in  oper- 
ation, and  not  unduly  oppressive 
upon  individuals."  19  B.  0.  L.  p. 
805,  and  authorities  there  cited." 

In  this  case  the  quoted  provision 
of  the  ordinance  adopted  under 
general  welfare  powers  of  the  city 
is  obviously  not  designed  to  ex- 
clude jitney  service  from  certain 
streets  for  safety,  sanitary,  or  oth- 
er reasons  involving  the  public  vrei- 
fare,  but  its  manifest  purpose  and 
eSect  are  to  curtail  the  use  of  jit- 
neys where  they  will  compete  witii 
street  cars;  and  in  accomplishing 
this  object  the  public  are  unreason- 
ably deprived  of 
the  use  of  jitneys  "■A'».'A*'-*?L- 
m  streets  from  utioa  ot  summr 
which  they  are  thus  *^SSS!ir. 
arbitrarily  exclud- 
ed. Even  if  the  quoted  section  of 
the  ordinance  is  not  invalid  as 
tending  tS  produce  and  promote  a 
monopoly  for  the  street  cars,  it  for- 
bids the  use  of  jitneys  by  the  pub- 
lic in  certain  streets  or  sections  of 
the  city,  without  any  basis  therefor 
in  matters  affecting  public  safety, 
health,  morals,  or  welfare;  it  is 
therefore  arbitrary  and  unreason- 
able, and  consequently  invalid. 

Judgment  affirmed. 

Browne,  Ch.  J.,  and  Taylor,  BUis, 
and  West,  JJ.,  concur. 
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ANNOTATION. 

Validity  of  rettrictiont  as  to  points  at  iiduch  jHney  bus  passengers  may  be 

taken  on  and  discharged. 


That  jitney  busses  and  their  use  of 
public  streets  and  hijchways  are  sub- 
ject to  ■  reasonable  regulations  seems 
to  be  well  settled.  Questions  may  a- 
rise,  however,  as  to  the  constitution- 
ality or  reasonableness  of  particular 
regulations,  or,  in  the  case  of  munici- 
pal ordinances,  as  to  whether  they  are 
within  the  powers  delegated  to  the 
municipality.  In  moat  of  the  cases 
hereinafter  cited,  the  particular  re- 
strictions which  come  within  the  sub- 
ject of  this  note  are  merely  Incidental 
provisions  of  ordinances  intended  to 
cover  the  whole  matter  of  the  regula- 
tion of  jitney  busses.  Questions 
which  relate  to  the  validity  of  such  an 
ordinance  as  a  whole,  rather  than  to 
the  validity  of  the  particular  pro- 
visions with  which  this  note  is  im- 
mediately concerned,  such,  for  ex- 
ample, as  the  question  of  whether 
such  ordinances  are  unconstitution- 
ally discriminatory  because  of  apply- 
ing to  jitney  busses,  and  not  to  other 
common  carriers,  are  not  discussed 
herein. 

The  ordinance  considered  in  the  re- 
ported case  (Cubby  v.  Osbobne,  ante, 
108)  was  enacted  under  the  general 
welfare  powers  of  the  city,  and  pro- 
vided in  substance  that  it  should  be 
unlawful  to  take  on  or  discharge  pas- 
sengers within  700  feet  of  any  street 
over  which  street  car  service  was 
maintained.  The  court  says:  "It  for- 
bids the  use  of  jitneys  by  the  public 
in  certain  streets  or  sections  of  the 
city,  without  any  basis  therefor  in 
matters  affecting  public  safety,  health, 
morals,  or  welfare;  it  is  tl^erefore  ar- 
bitrary and  unreasonable,  and  cons^ 
quently  invalid." 

An  ordinance  which,  while  not  di- 
rectly restricting  the  places  where  jit- 
neys might  receive  passengers,  re- 
quired the  owners,  before  being  per- 
mitted to  solicit  or  receive  passengers 
on  the  paved  portions  of  certain  des- 
ignated streets,  to  pay  a  license  fee, 
in  addition  to  that  required  of  all  jit- 
neys, so  large  in  amount  as  to  be  prac- 


tically prohibitive,  was  held  in  Dres- 
ser V.  Wichita  (1915)  96  Kan.  820, 
L.R.A.1916D,  246,  153  Pac.  1194,  to  be 
within  the  general  powers  conferred 
by  the  legislature  upon  the  city, 
among  which  was  included  the  power 
to  levy  and  collect  a  license  tax  upon, 
and  regulate,  wagons  and  other  ve- 
hicles transporting  passengers  for 
pay.  It  was  also  held  that  it  was  not 
rendered  invalid  by  reason  of  the  fact 
that  its  enforcement  would  necessari- 
ly benefit  the  street  railway  company. 
The  court  recognized  the  rule  that 
such  regulations  must  be  reasonable, 
but  on  the  ground  that  those  who  pass 
ordinances  for  a  city  are  primarily 
the  judges  of  what  requirements  are 
reasonable,  and  that  it  is  not  for  the 
courts  to  interfere  unless  and  until  it 
appears  beyond  question  that  the  thing 
done  was  not  a  use,  but  a  misuse,  of 
power,  refused  to  enjoin  the  enforce- 
ment of  the  ordinance. 

In  Allen  v.  Bellingham  (1917)  95 
Wash.  12,  163  Pac.  18,  it  was  urged 
against  a  provision  in  a  jitney  ordi- 
nance, making  it  unlawful  "to  stop 
while  in  the  fire  limits  of  the  city  of 
Bellingham  for  the  purpose  of  accept- 
ing or  discharging  passengers,  except 
such  stop  be  made  within  not  less  than 
10  feet  or  more  than  50  feet  of  the  near 
side  of  an  intersecting  alley,  or  with- 
in not  less  than  10  feet  nor  more  than 
60  feet  of  the  center  of  such  blocks  as 
contain  no  intersecting  alley;"  or  to 
"stop  when  outside  of  the  fire  limits 
of  the  city  of  Bellingham,  on  the  inter- 
section of  any  street  or  within  25  feet 
thereof,  for  the  purpose  of  accepting 
or  discharging  passengers,"  that  it 
was  unreasonable  and  unnecessary 
and  not  required  for  the  benefit  of  the 
public,  but  intended  to  make  the  opera- 
tion of  jitneys  unprofitable,  and  tiins 
to  benefit  other  public  carriers,  partic- 
nlarly  street  cars;  but  the  conrt  held 
that  the  regulation  was  within  the 
power  of  the  city,  and  justifiable  as  in- 
tended to  mitigate  congestion  of  traf- 
fic 
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West  T.  Asbuiy  Park  (1916)  89 
N.  J.  L.  402,  99  Atl.  190,  involved  an 
ordinanoe  providing,  among  other 
things,  that  it  should  be  unlawful  for 
auto  busses  "to  receive  or  discharge 
passengers  except  at  the  curb,  or  the 
regularly  provided  stands,  and  except 
at  the  nearest  side  of  street  intersec- 
tions and  on  the  right-hand  side  of  the 
street."  The  city  charter  authorized 
the  council  to  regulate,  clean,  and  keep 
in  repair  the  streets  and  highways; 
to  regulate  the  speed  and  running  of 
motor  or  other  cars  through  the  city ; 
to  license  and  regulate  all  carriages 
and  vehicles  used  for  the  transporta- 
tion of  passengers  and  goods  and  chat- 
tels of  any  kind,  and  the  owners  and 
drivers  thereof;  and  to  make  and  es- 
tablish such  other  ordinances  as  they 
may  deem  necessary  to  carry  into  ef- 
fect the  powers  and  duties  conferred 
on  them,  and  as  they  may  deem  proper 
for  the  good  government,  order,  pro- 
tection of  persons  and  property,  pres- 
ervation of  the  public  health,  and 
prosper!^  of  the  city.  The  court, 
after  reciting  various  provisions  of  the 
ordinance,  including  the  one  above 
quoted,  says:  "We  think  all  the  pro- 
visions we  have  recited  are  well  with- 
in the  express  powers  given  to  the 
council,  or  within  the  powers  neces- 
sarily inferred  from  the  general 
clause.** 

In  Thielke  v.  Albee  (1916)  79  Or.  48, 
153  Pac  793,  an  ordinance  regulating 


the  operation  of  motor  busses  was  at- 
tacked on  the  ground,  among  others, 
"that  it  is  void  for  the  reason  that  it 
requires  motor  busses,  when  approach- 
ing intersecting  streets,  to  stop  at  the 
near  crossing  thereof  to  take  on  or  dis- 
charge passengers."  The  opinion,  be- 
yond reciting  this  ground  of  attack, 
makes  no  reference  to  the  point  raised, 
but,  after  discussing  other  questions, 
sustains  the  ordinance. 

Ordinances  containing  restrictions 
of  the  kind  considered  in  this  note 
have  been  sustained  in  other  cases,  but 
apparently  without  consideration  of 
these  provisions.  Ex  parte  Sullivan 
(1915)  77  Tex.  Grim.  Rep.  72,  P.U.R. 
1915B,  441,  178  S.  W.  687  (forbidding 
stops  except  at  right-hand  curb) ;  Ha- 
zleton  V.  Atlanta  (1916)  144  Ga.  776, 
87  S.  E.  1043,  subsequent  appeal  in 
(1917)  147  Ga.  207,  93  S.  E.  202  (for- 
bidding stops  at  intersection  of  cross 
streets,  except  at  curb  on  rear  side 
and  right-hand  side  of  street,  in  such 
position  as  not  to  interfere  with  pedes- 
trians crossing  street  or  passengers 
boarding  or  alighting  from  street 
cars);  Com.  v.  Slocum  (1918)  230 
Mass.  180,  119  N.  E.  687  (forbidding 
taking  on  or  discharging  passengers 
except  at  curb,  or  standing  to  wait 
for  passengers  except  at  places  to  b« 
designated  by  the  police  commission). 

lf.A.U 


ALLEN  ALEXANDER  McKINNON,  by  Next  Friend,  Appt, 

V. 

FIRST  NATIONAL  BANK  OF  PENSACOLA. 

riorida  Supreme  Court  — Map  30,  19^0. 
(—  Fla.  — ,  82  So.  748.) 

Guardian  and  ward  •—  right  of  natural  ernardian. 

1.  A  natoral  gruardianahip,  as  such,  confers  no  right  to  intermeddle 
with  the  property  of  the  infant,  but  is  a  mere  personal  right  in  the  father 
or  other  ancestor  to  the  custody  of  the  person  of  his  heir  apparent  or 
presumptive  until  attaining  twenty-one  years  of  age. 

[See  note  on  tkia  question  beginning  on  page  115.] 

Headnotes  by  BsoWNK,  Ch.  J. 
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Gift  —  deposit  to  credit  of  another. 

2.  In  order  that  the  deposit  of  money 
in  a  bank  to  the  credit  of  another  per- 
son shall  operate  as  a  valid  gift  inter 
vivos,  it  must  appear  not  only  that  the 
depositor  intended  a  gift,  but  also  that 
he  executed  his  intention,  and  there 
must  be  an  acceptance  of  the  gift  by 
the  donee.    But  where  a  gift  made  to 


an  infant  is  beneficial,  and  not  burden- 
some, the  law  will  presume  acceptance. 
[See  12  R.  C.  L.  948.] 

Guardian  and  ward  —  custody  of  ward. 

'6.  A  guardian  by  nature  is  entitled 
to  the  charge  only  of  the  person,  and 
not  of  the  personal  estate,  of  the  ward. 

[See  12  R.  C.  L.  1108.] 


Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  Escambia 
County  (Campbell,  J.)  in  favor  of  defendant  in  an  action  brought  for  an 
accountingr  and  payment  of  complainant's  claim  against  the  defendant 
bank.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  John  C.  Avery  and  Watson     Copeland  y.  Summers,  138  Ind^  219,  86 


&  Pasco,  for  appellant: 

If  a  gift  was  made  by  Alex.  McKin- 
non  to  his  children,  the  mere  fact  that 
he  was  their  father  would  give  him  no 
right  to  check  out  or  use  the  money, 
even  though  he  assumed  to  act  for 
them.  He  was  a  mere  natural  guar- 
dian, and  a  guardian  by  nature  has 
absolutely  no  control  over  the  property 
of  the  ward. 

16  Am.  &  Eng.  Enc  Law,  2d  ed.  26; 
21  Am.  &  Eng.  Enc.  .Law,  2d  ed.  1043; 
Linton  v.  Walker,  8  Fla.  144,  71  Am. 
Dec.  106;  2  Kent,  Com.  217. 

The  deposits  by  McKinnon,  and  the 
entries  to  the  credit  of  hia  children  on 
the  books  of  the  bank,  were  a  gift  duly 
delivered,  though  the  bank  books  were 
retained  by  him. 

.  Minor  v.  Rogers,  40  Conn.  612,  16 
Am.  Rep.  69;  Gardner  v.  Merritt,  82 
Md.  78,  3- Am.  Rep.  116;  Grangiac  v. 
Arden,  10  Johns.  293;  Smith  v.  Ossipee 
Valley  Ten  Cents  Sav.  Bank,  64  N.  H. 
228,  10  Am.  St.  Rep.  400,  9  Atl.  792; 
Kerrigan  v.  Rautigan,  43  Conn.  17; 
Goelz  V.  People's  Sav.  Bank,  31  Ind. 
App.  67,  67  N.  E.  232;  Howard  v.  Wind- 
ham County  Sav.  Bank,  40  Vt.  697; 
Davis  V.  Garrett,  91  Tenn.  147,  18  S. 
W.  113;  Eversole  v.  First  Nat.  Bank, 
21  Ky.  L.  Rep.  244.  61  S.  W.  169;  Alger 
V.  North  Eld  Rav.  Pank,  146  Mass. 
418,  4  Am.  St.  Rep.  881,  16  N.  E.  916; 
Scott  V.  Berkshire  County  Sav.  Bank, 
140  Mass.  157,  2  N.  E.  926. 

The  gifts  were  clearly  for  the  bene- 
fit of  the  minor  children,  anl  there  is 
a  conclusive  presumption  of  acceptance 
by  them,  the  property  not  being  of  the 
character  which  can  by  any  possibility 
become  burdensome. 

Goelz  v.  People's  Sav.  Bank,  81  Ind. 
App.  67,  67  N.  E.  236;  Bichanls  v. 
Reeves,  149  Ind.  427,  49  N.  E.  349; 


N.  E.  514,  87  N.  E.  971;  DeLevillain 
V.  Evans,  89  Cal.  120;  Davis  v.  Gar- 
rett, 91  Tenn.  147,  18  S.  W.  113. 
Mr.  E.  C.  Maxwell  for  appellee. 

Browne,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  an  action  brought  by  a 
minor,  by  his  next  friend,  against 
the  First  National  Bank  of  Pensa- 
cola  for  an  accounting  and  payment 
of  complainant's  claim  against  the 
bank.  There  are  four  cases  pending 
before  this  court  with  identical 
pleadings  and  testimony. 

Alex.  McKinnon,  the  father  of 
the  appellant,  deposited  at  divers 
times  for  several  years  in  the  sav- 
ings department  of  the  First  Na- 
tional Bank  of  Pensacola  various 
sums  of  money  to  the  credit  of  each 
of  his  four  minor  children.  The 
pass  books  show  that  on  some  occa- 
sions he  would  make  deposits  to  the 
credit  of  two  of  the  children  on  the 
same  day,  and  at  other  times  to 
only  one  of  them.  Individual  pass 
books  were  issued  in  the  names  of 
the  four  minor  children,  and  signa- 
ture cards  left  with  the  bank  indi- 
cating how  checks  against  the  ac- 
counts should  be  signed.  The  cards 
of  Ethel  B.  McKinnon  and  Martel  C. 
McKinnon  contain  their  names  by 
Bralah  F.  McKinnon,  while  those  of 
Eleanor  W.  McKinnon  and  Allen 
Alex.  McKinnon  contain  their  names 
only.  Ethel  and  Martel  McKinnon's 
canis  seem  to  have  been  signed  by 
the  same  person,  and  are  in  a  dif- 
ferent handwriting  from  those  of 
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Allen  Alex.  HcKinnon  and  Eleanor 
McKinnon. 

The  deposits  to  the  credit  of  the 
diildren  with  interest  amounted  to 
something  over  $11,000,  was  drawn 
by  the  father,  and  loaned  to  the 
president  of  the  bank,  taking  his  in- 
dividual notes  payable  to  each  of 
the  children  from  whose  account  the 
money  was  taken.  These  notes  were 
never  paid.  None  of  the  children 
had  a  legal  guardian.  None  of  the 
checks  on  which  he  drew  out  the 
money  was  signed  by  any  of  the  chil- 
dren or  in  the  manner  indicated  on 
the  identification  cards. 

The  father,  Alex.  McKinnon,  car- 
ried an  account  in  his  own  name. 
He  also  from  time  to  time  deposited 
money  to  the  credit  of  his  wife's  ac- 
count. 

Two  of  the  children,  aged  respec- 
tivdy  fifteen  and  seventeen  years, 
testified  to  having  had  the  pass 
books  in  their  possession ;  that  they 
had  been  shown  to  them  by  their 
father,  who  said  they  belonged  to 
them,  and  told  them  that  he  put  the 
money  in  the  bank  for  them.  The 
books  were  at  one  time  kept  in  a 
drawer,  and  later  in  a  vault  in  their 
home,  to  which  all  the  family  had 
access  at  all  times  and  opened  the 
vanlt  whenever  they  wished  to; 
that  they  never  signed  any  checks 
or  drew  out  any  money  from  the 
bank  except  on  one  occasion  when 
tb^  each  asked  their  fath»  to  get 
120  or  f25  for  them  from  their 
money  in  the  bank.  Both  are  quite 
positive  and  clear  in  their  testi- 
mony that  their  father  from  time  to 
time  handed  them  the  deposit  books 
eontaioing  entries  of  deposits  made 
by  him  in  their  names,  and  they  fre* 
fDoitly  heard  him  say  that  the 
money  which  he  had  deposited  to 
the  credit  of  their  accounts  and  to 
tiieir  brothers  was  theirs  as  s^fts 
from  him. 

Vrs.  Beulah  McKinnon,  wife  of 
Alex.  McKinnon,  the  mother  of  the 
minor  children,  testified  that  her 
husband,  when  he  made  deposits  of 
money  to  the  account  of  the  chil- 
dren, gave  it  to  them;  that  she 
nw  the  pass  books  showing  these 
•  A.L.R.— S. 
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deposits  from  time  to  time,  and  that 
several  times  he  gave  them  to  her 
and  she  would  put  them  away  in 
the  vault;  that  he  deposited  money 
in  her  name  in  the  bank  to  the  cred- 
it of  her  account;  and  that  some- 
times she  let  him  draw  some  of  it. 
She  was  quite  positive  that  her  hus- 
band said  that  he  gave  the  money 
80  deposited  to  her  and  the  children, 
and  frequently  when  he  made  a  de- 
posit to  the  credit  of  the  children  he 
would  tell  them  that  he  had  deposit- 
ed the  money  for  them. 

In  order  that  the  deposit  of 
money  in  a  bank  to  the  credit  of  an- 
other person  shall  operate  as  a  val- 
id gift  inter  vivos,  it  must  appear 
not  only  that  the  depositor  intended 
a  gift,  but  also  that  oif.-a.po.u  t. 
he  executed  his  m-  eredit  of 
tention,  and  there  •—»*•" 
must  be  an  acceptance  of  the  gift 
by  the  donee.  But  where  a  gift 
made  to  an  infant  is  beneficial,  and 
not  burdensome,  the  law  will  pre- 
sume acceptance.  Davis  v.  Garrett, 
91  Tenn.  147, 18  S.  W.  113.  Or,  as 
some  courts  say,  "the  law  accepts  it 
for  him."  Copeland  v.  Summers, 
138  Ind.  219.  36  N.  E.  614,  37  N.  B. 
971;  DeLevillain  ▼.  Evans,  39  Cal. 
120. 

In  the  course  of  their  examination 
the  two  children,  Martel  and  Ethel 
McKinnon,  said  the  money  was  to  be 
theirs  at  the  age  of  eighteen  years, 
and  upon  these  replies  the  appellee 
predicates  most  of  his  argument 
that  in  making  the  deposits  the 
father  did  not  faitend  the  money  to 
be  theirs  until  each  attained  the  age 
of  eighteen  years. 

In  view  of  all  the  other  testimony 
and  the  circumstances  surrounding 
the  transactions  tending  to  show 
that  the  father,  when  he  made  these 
deposits,  intended  them  to  be  free 
gifts  to  his  children,  we  do  not  think 
that  what  these  two  very  voung  per- 
sons said  in  this  connection  is  con- 
clusive of  the  question. 

To  accept  that  view  we  would  be 
presented  with  this  condition:  Mr. 
McKinnon  told  his  wife  and  children 
that  he  gave  them  the  money  when 
he  deposited  it  to  their  credit,  and 
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then  said,  "But  I  am  not  going  to 
give  it  to  you  until  you  are  eighteen 
years  of  age,"  or,  more  tersely  put, 
"I  give  you  this  money,  but  am  not 
going  to  give  it  to  you  now."  This 
is  almost  a  reductio  ad  absurdum. 

A  more  reasonable  and  natural 
conclusion  to  be  drawn  from  the  evi- 
dence, and  one  that  seems  quite 
clear  to  us,  is  that  the  father  intend- 
ed when  he  deposited  the  money  in 
the  bank  that  it  should  be  an  abso- 
lute gift  to  the  children,  but  did  not 
intend  for  them  to  acquire  extrava- 
gant habits  by  permitting  them  to 
use  the  money  as  they  pleased  be- 
fore they  were  eighteen  years  old. 
This,  as  their  natural  guardian,  he 
had  the  right  to  do,  and  if  the  gif te 
had  been  made  by  a  third  person  he 
could  have  controlled  his  children  in 
its  expenditure  until  they  reached 
an  age  when  he  considered  it  was 
advisable  for  them  to  use  it  as  they 
saw  fit.  What  was  said  about  the 
children  having  the  money  when 
they  were  eighteen  years  of  age,  in 
the  light  of  all  the  circumstances, 
relates  to  the  control  he  intended  to 
exercise  over  their  expenditure  of 
money  already  theirs,  and  not  the 
time  when  he  intended  it  to  become 
theirs. 

This  case  hinges  upon  the  ques- 
tion whether  the  father,  at  the  time 
he  made  the  deposits  to  the  credit  of 
his  children,  intended  them  as  free 
gifts  as  of  the  dates  of  the  deposite. 
If  so,  the  funds  became  the  property 
of  the  infants,  and  he  lost  dominion 
over  it  and  it  passed  completely  out 
of  his  control  as  their  natural  guar- 
^**^*  "This  guar- 
ward-HiKb*o(  dianship  confers  no 
Surdliu.  "»ht  to  intermed- 

dle with  the  proper- 
ty of  the  infant,  but  is  a  mere  per- 
sonal right  in  the  father  or  other 
ancestor  to  the  custody  of  the  per- 
son of  his  heir  apparent  or  presump- 
tive until  attaining  twenty-one 
years  of  age."  1  Lewis's  Black- 
stone,  435,  n.  4;  Dagley  v.  Tolferry, 
1  P.  Wms.  285, 24  Eng.  Reprint,  391, 
1  Eq.  Cas.  Abr.  300,  21  Eng.  Re- 
print, 1060,  GUb.  Eq.  Rep.  103,  25 
Eng.  Reprint,  72;  Genet  v.  Tall- 


emmtodT  of 


madge,  1  Johns.  Ch.  8;  Jackson  v. 
Combs,  7  Cow.  36 ;  Hyde  v.  Stone,  7 
Wend.  354, 22  Am.  Dec.  582 ;  May  v. 
Calder,  2  Mass.  55;  Miles  v.  Boyden, 
S  Pick.  213. 

The  case  of  Linton  v.  Walker,  8 
Fla.  144,  71  Am.  Dec  106,  while  not 
decisive,  the  views  of  the  chief  jus- 
tice on  this  question  not  being  con> 
curred  in  by  the  other  justices,  lays 
down  the  law  as  we  find  it  to  be,  and 
is  in  accord  with  the  weight  of  the 
authorities,  that  "a  guardian  by  oa> 
ture  is  entitled  to 
the  charge  only  of 
the  person,  and  not 
of  the  personal  estate,  of  the  ward." 
Hyde  v.  Stone,  and  other  cases  cited 
supra. 

A  number  of  cases  are  cited  on 
both  sides  which  are  not  necessary 
for  us  to  discuss.  Most  of  those  re- 
ferred to  by  the  appellee  relate  to 
gifts  to  adulte,  and  show  facts  and 
circumstences  from  which  the 
courts  held  that  they  did  not  estab- 
lish an  absolute  and  irrevocable  gift. 
These  cases  are  interesting,  but  not 
determinative,  as  the  facte  and  cir- 
cumstences before  us  are  different 
from  those  in  the  cases  cited.  One 
wherein  the  facte  more  nearly  fit 
the  case  that  we  are  considering  ia 
that  of  Gardner  v.  Merritt,  32  Md. 
78,  3  Am.  Rep.  115,  cited  by  aiv>^ 
lant.  In  that  case  as  in  this,  the 
donor  had  an  individual  account  in 
her  own  name  in  addition  to  those 
which  were  carried  in  the  name  of 
the  donees  to  whose  credit  she  made 
deposite.  There  the  court  said: 
"During  the  same  period,  when  she 
was  making  these  deposite  in  the 
names  of  her  grandchildrm,  she  was 
also  making  similar  deposite  in  the 
same  bank  in  her  own  name ;  that  is, 
she  was  depositing  to  separate  ac- 
counte  in  the  name  of  each  of  the 
grandchildren,  and  at  the  same  time 
to  a  separate  account  in  her  own 
name,  which  had  been  opened  long: 
before,  in  1856,  and  was  continued 
until  her  death.  If  she  intended 
that  all  the  moneys  were  her  own, 
and  deposited  to  her  own  credit,  it  is 
hard  to  conceive  her  purpose  in  re- 
quiring five  accounte  to  be  kept,  <me 
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in  the  name  of  each  of  the  infants, 
and  a  sixth  in  her  own  name.  It  is 
arcued  that  her  purpose  was  to  indi- 
cate thereby,  an  intent  to  make 
future  gifts  of  the  moneys  to  the 
children,  but  there  is  no  proof  upon 
which  the  argument  can  rest." 

In  the  case  we  are  considerinsf,  we 
not  only  have  the  uncontradicted 
testimony  of  the  two  young  girls 
and  the  mother  that  Alex.  McKin- 
non  repeatedly  declared  that  in  mak- 
ing these  deposits  in  the  names  of 
his  children  that  he  was  making 
them  a  free  gift  of  the  money,  but 
the  circumstarices  surrounding  the 
transactions  carry  conviction  that 
such  was  his  purpose.  One  of  the 
strong  circumstances  is  that,  when 
he  drew  out  the  money  to  lend  to  the 
president  of  the  bank,  he  caused  the 
notes  to  be  made  payable  to  each 
minor  child  from  whose  account  the 
money  was  taken. 

Another  circumstance  that  is 
called  to  the  attention  of  the  court 
by  the  appellant  is  that  the  donor, 
the  father,  was  present  at  the  tak- 
ing of  the  testimony  and  heard  hia 
ddldren  and  his  wife  testify  that 
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when  he  deposited  money  in  the 
bank  in  the  names  of  his  children 
he  would  show  or  hand  them  the  de- 
posit books  and  tell  them  he  had 
done  it  as  a  free  gift  to  them,  and 
did  not  take  the  stand  and  deny  any 
of  their  testimony.  From  all  the 
facts  and  circumstances  surround- 
ing this  case,  we  are  satisfied  that 
McEinnon,  at  the  time  he  made  the 
deposits  in  the  bank  to  the  credit  of 
his  children,  intended  the  money  so 
deposited  to  be  a  free  gift  to  them; 
and  there  is  nothing  in  the  testi- 
mony to  show  that  there  was  any 
understanding  or  agreement  be- 
tween him  and  the  bank  that  he  was 
to  keep  control  of  the  funds,  and 
dispose  of  them  as  he  saw  fit.  The 
money  passed  absolutely  and  irrev- 
ocably from  his  custody  and  control, 
and  the  bank  had  no  authority  to 
pay  it  out  on  his  order. 
.  The  judgment  is  reversed. 

Taylor,  Whitfield,  Ellis,  and  West, 
JJ.,  concur. 

Petition  for  rehearing  denied  July 
29,  1919. 


ANNOTATION. 
RigU  of  natural  goardian  to  cwtody  or  control  of  bdanff*  proporiy. 


This  note  does  not  include  statutory 
rights  of  a  natural  guardian,  nor  his 
right  to  the  infant's  earnings,  nor  does 
it  include  the  question  whether  a  par- 
ent may  control  or  settle  his  child's 
litigation. 

A  natural  guardian  has  no  right  to 
the  custody  or  management  of  the  in- 
fant's estate. 

Alabama.— Capal  v.  M'Millan  (1838) 
8  Port.  197  (as  stating  the  rule)  ;  Al- 
ston V.  Alston  (1859)  34  Ala.  16;  Nel- 
son T.  Gk>ree  (1859)  34  Ala.  565. 

Aifcaasas.— Rhea  v.  Bagley  (1897) 
6S  Ark.  874,  36  L.RA.  86,  38  S.  W. 
1089  (stating  the  rule). 

California.  —  Kendall  v.  Miller 
(1858)  9  CaL  691. 

Conneeticatr— Kline  v.  Beebe  (1827) 
C  Conn.  494  (as  stating  the  role); 
Portsr  v.  Tudor  (1833)  9  Conn.  411; 


Williams  ▼.  Cleaveland  (1904)  76  Ckmn. 
426,  56  Atl.  860. 

Delaware. — Spruance  ▼.  Darlington 
(1894)  7  Del.  Ch.  Ill,  80  Atl.  663. 

Florida.— Linton  v.  Walker  (1858) 
8  Fla.  144,  71  Am.  Dec.  106;  (McKm- 
MON  y.  First  Nat.  Bank  (reported 
herewith)  ante.  111,  McKinnon  v.  First 
Nat.  Bank  (1919)  —  Fla.  — ,  82  So.  761. 

Georgia. —  Perkins  v.  Dyer  (1849)  6 
Ga.  401  (as  stating  the  rule). 

Illinois.— Perry  v.  Garmichael  (1880) 
95  III.  619;  Bedford  v.  Bedford  (1891) 
136  111.  364.  26  N.  B.  662  (as  stating 
the  rule) ;  Paskewie  v.  East  St  Louis 
&  Suburban  R.  Co.  (1917)  281  IlL  886, 
L.R.A.1918C.  52,  117  N.  E.  1036. 

Indian  Territory. — Indian  Land  ft  T. 
Co.  V.  Shoenfelt  (1904)  5  Ind.  Terr. 
41,  79  S.  W.  84  (as  stating  the  rule) 
(reversed  on  another  ground  in 
(1905)  68  a  C.  A.  196,  186  Fed.  484). 
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Iowa. — ^Ringstad  v.  Hanson  (1911) 
150  Iowa,  324,  130  N.  W.  146  (as  stat- 
ing the  rule). 

Michigan.— Power  v.  Harlow  (1886) 
57  Mich.  107,  23  N.  W.  606. 

MmsourL — McCarty  v.  Rountree 
(1854)  19  Mo.  345  (as  stating  the 
rule). 

New  Hampshire. — French  v.  Hoyt 
(1833)  6  N.  H.  370,  25  Am.  Dec.  464. 

New  Jersey.— Graham  v.  Houghtalin 
(1863)  30  N.  J.  L.  552. 

New  York. — Williams  v.  Storrs 
(1822)  6  Johns.  Ch.  353,  10  Am.  Dec. 
840;  Fonda  v.  Van  Home  (1836)  15 
Wend.  631,  30  Am.  Dec.  77;  Hyde  v. 
Stone  (1831)  7  Wend.  364,  22  Am.  Dec. 
682;  Houghton  t.  Watson  (1882)  1 
Dem.  299. 

Soath  Carolina.— <;iark  v.  Smith 
(1880)  18  S.  C.  585. 

Tennessee. — Miles  v.  Kaigler  (1836) 
10  Yerg.  10,  30  Am.  Dec.  425;  Barbee 
V.  Williams  (1871)  4  Heisk.  522. 

Texas.— Vineyard  v.  Heard  (1914) 
—  Tex.  Civ.  App.  — ,  167  S.  W.  72. 

Vermont. — Ferguson  v.  Phoenix  Mut. 
L.  Ins.  Co.  (1911)  84  Vt.  850,  85  L.R.A, 
(N  S.)  844,  79  Atl.  997. 

West  Virginia. — McDodrill  ▼.  Pardee 
ft  C.  Lumber  Co.  (1895)  40  W.  Va. 
664, 21  S.  E.  878. 

England.— Dagley  T.  Tolferry  (1715) 
1  P.  Wms.  286.  24  Eng.  Reprint,  391,  1 
Eq.  Cas.  Abr.  300,  21  Eng.  Reprint, 
1060,  Gilb.  Eq.  Rep.  103,  25  Eng.  Re- 
print, 72. 

"At  the  common  law  where  there 
was  no  guardian  in  socage,  the  father 
was  guardian  by  nature  to  his  heir  ap- 
parent until  the  age  of  twenty-one. 
This  was  a  guardianship  of  bis  person 
only,  and  gave  the  father  no  right  of 
control  over  his  property,  real  or  per- 
sonal." Combs  V.  Jackson  (1828)  2 
Wend.  (N.  Y.)  153, 19  Am.  Dec.  668. 

A  guardian  by  nature  at  the  common 
law  has  no  authority  over  the  lands  of 
the  infant.  Cranch,  Ch.  J.,  in  Mauro 
V.  Ritchie  (1827)  3  Cranch,  C.  C.  147, 
Fed.  Cas.  No.  9,812. 

A  natural  guardian  cannot  convey 
the  infant's  real  property  (McNeil  v. 
First  Cong.  Soc  (1884)  66  CaL  105,  4 
Pae.  1096),  even  though  ordered  to  do 
so  by  the  county  court  (Shanks  v. 
Seamonds  (1867)  24  Iowa.  181,  92  Am. 
Dec.  465;  his  bond  for  title  is  void 


(Judson  V.  Sierra  (1858)  22  Tex.  866)  ; 
he  cannot  assign  a  land  certificate 
(Pyle  V.  Cravens  (1823)  4  Litt.  (Ky.) 
17) ;  nor  may  he  grant  an  easement 
(Farmer  ▼.  McDonald  (1877)  69  6a. 
509). 

A  natural  guardian  may  not  lease 
the  infant's  lands.  Pilgrim  v.  Mcin- 
tosh (1907)  7  Ind.  Terr.  628, 104  S.  W. 
858;  May  v.  Calder  (1806)  2  Mass.  55; 
Anderson  v.  Darby  (1818)  10  S.  C.  L. 
(lNott&M'C.)369. 

At  common  law  a  father  as  a  guar- 
dian by  nature  could  not  have  the 
rents  of  his  infant's  land  not  inherited 
on  the  part  of  the  mother.  Jackson  v. 
Combs  (1827)  7  Cow  (N.  Y.)  86, 
affirmed  in  (1828)  2  Wend.  153,  1» 
Am.  Dec.  568,  where  the  court  said: 
"At  the  common  law,  if  lands  held  in 
socage  came  to  an  infant  by  descent, 
his  nearest  relative,  who  could  not  by 
any  possibility  inherit  the  lands,  was 
his  guardian  in  socage  until  the  age  of 
fourteen,  and  until  the  infant  selected 
a  guardian  for  himself.  Such  guar- 
dian might  lawfully  receive  the  rents 
and  profits  of  the  land  during  the  con- 
tinuance of  the  guardianship.  If  the 
lands  descended  from  the  father  or 
other  paternal  relatives,  the  mother  or 
next  of  kin  on  the  part  of  the  mbther 
was  the  guardian;  and  if  the  lands 
descended  on  the  part  of  the  mother, 
the  father  or  next  of  kin  on  the  pater- 
nal side  was  entitled  to  the  guardian- 
ship." 

In  Curie  v.  Curie  (1848)  9  B.  Mon. 
(Ky.)  309,  the  court  said  that  the 
father  as  natural  guardian  was  en- 
titled to  the  control  of  the  minor's  real 
estate;  but  there  the  real  estate  came 
to  the  ward  from  her  half  brother  of 
another  name,  and  the  court  may  have 
been  thinking  of  a  guardian  in  socage. 
The  mother  of  minor  heirs  cannot 
appoint  an  agent  to  act  for  them  in 
matters  concerning  their  real  estate. 
Harmer  ▼.  Morris  (1829)  1  McLean, 
44,  Fed.  Cas.  No.  6,076. 

But  it  was  held  in  McKee  v.  Hann 
(1840)  9  Dana  (Ky.)  626,  that  the 
father  might  as  natural  guardian  pre- 
sent a  petition  for  the  sale  of  the  real 
estate  of  his  minor  children,  the  stat- 
ute requiring  a  bond  for  the  infants' 
protection. 


Digitized  by 


Google 


▲NNO.—NATURAL  GUARDIAN— INFANT'S  PROPERTY. 


117 


TIm  mother  of  infant  heirs  cannot, 
aa  mdminiatratrix  of  her  faasband,  ap- 
ply for  leave  to  sell  his  real  estate 
without  notice  to  her  minor  children. 
French  t.  Hoyt  (1833)  6  N.  H.  370,  26 
Am.  Dec.  464. 

Contrary  to  all  the  authorities  seems 
the  case  of  Re  Salisbury  (1876)  I* 
R.  2  Oi.  Div.  (Eng.)  29,  45  L.  J.  Ch.  Jf, 
S.  250.  34  L.  T.  N.  S.  6,  28  Week.  Rep. 
824,  where  the  majori^  of  the  court, 
ating  no  eases,  held  that  a  father,  a 
tenant  for  life,  being  the  natural 
guardian  of  his  minor  son,  the  remain- 
derman could,  as  such,  consent  on  his 
behalf  to  a  gift  of  an  acre  of  land  as 
a  site  for  a  church,  the  statute  pro- 
viding that  the  gift  should  not  be  valid 
unless,  if  the  remainderman  be  a  mi- 
nor, the  guardian  concur. 

A  natural  guardian  cannot  sell  per- 
sonal property  (Porter  v.  Tudor 
(1833)  9  Conn.  411 ;  Keeler  v.  Fassett 
(1849)  21  Vt.  539,  52  Am.  Dec  71) ; 
nor  may  he  sell  the  child's  slave  (Wil- 
son V.  Wright  (1832)  Dudl.  (Ga.) 
102) ;  nor  the  use  of  his.  child's  slave 
during  the  child's  minority  (Forsythe 
T.  Kreakbaum  (1828)  7  T.  B.  Mon. 
(Ky.)  97) ;  nor  release  the  infant's 
mortgage  (Perkins  v.  Dyer  (1849)  6 
Ga.401). 

A  natural  guardian  has  no  authority 
to  receive  or  receipt  for  the  infant's 
legacy  (Lang  v.  Pettus  (1847)  11  Ala. 
37;  Linton  v.  Walker  (1868)  8  Fla.  144, 
71  Am.  Dec  105;  Genet  v.  Tallmadge 
(1814)  1  Johns.  Ch.  (N.  Y.)  3,561; 
Morrell  t.  Dickey  (1814)  1  Johns.  Ch. 
(N.  Y.)  163;  Van  Epps  v.  Van  Deusen 
(1833)  4  Paige  (N.  Y.)  64,  25  Am.  Dec. 
616  (as  stating  the  rale) ;  Johnson  v. 
Johnson  (1835)  11  S.  C  Eq.  (2  Hill) 
277;  Haynie  v.  Hall  (1844)  5  Humph. 
(Tena.)  290,  42  Am.  Dec.  427;  Spar- 
hawk  V.  Buell  (1837)  9  Vt.  41;  Dagley 
V.  Tolferry  (1715)  1  P.  Wms.  285,  24 
Eng.  Rqprint,  391,  1  Eq.  Cas.  Abr.  300, 
21  Eng.  Reprint,  1060,  Gilb.  Eq.  Rep. 
103.  25  Eng.  Reprint.  72). 

Lang  V.  Pettus  (1847)  11  Ala,  37, 
supra,  overrules  the  decision  to  the 
contrary  in  Wood  v.  Wood  (1842)  8 
Ala.  756. 

In  HoUoway  v.  Ckdlins  (1675)  1  Ch. 
Cm.  246,  22  Eng.  Reprint,  782,  the 
court  at  first  refused  to  hold  that  a 


payment  of  a  legacy  of  £  126  to  an  in- 
fant's father  was  bad,  stating  that  the 
payment  was  good  unless  the  legacy 
was  large  enough  to  pay  the  costs  of 
suit,  but  it  appearing  that  the  executor 
had  taken  a  bond,  the  court  held  the 
payment  bad. 

But  in  Dagley  v.  Tolferry  (1716)  1 
P.  Wms.  285,  24  Eng.  Reprint,  891,  1 
Eq.  Cas.  Abr:  300,  21  Eng.  Reprint, 
1060,  Gilb.  Eq.  Rep.  108,  25  Eng.  Re- 
print, 72,  supra,  it  was  held  that  pay- 
ment of  a  legacy  of  £100  to  a  father 
was  bad,  though  the  testator  on  his 
deathbed  by  parol  had  directed  it. 

There  has  been  some  grumbling  at 
the  rule.  Thus  in  Philips  v.  Paget 
(1740)  2  Atk.  80,  26  Eng.  Reprint,  449, 
the  report,  in  giving  the  judgment  of 
Hardwicke,  L.  Ch.,  states:  "The  case 
of  Dagley  v.  Tolferry  (Eng.)  supra, 
he  said,  must  have  some  other  circum- 
stances, for  the  rule  is  laid  down  too 
strictly,  that  (in  all  cases  where  exec- 
utors pay  infants'  legacies  to  fathers). 
In  order  to  deter  executors  from  such 
payments,  they  shall  be  paid  over 
again;  Lordi  Cowper  confirmed  the 
master  of  the  rolls'  decree;  but  he 
seemed,  even  by  this  report  of  the 
case,  to  have  had  a  remorse  of  judg- 
ment at  the  time,  for,  on  looking  into 
the  register's  office,  it  appears,  his 
lordship  ordered  the  deposit  to  be 
divided  between  the  parties." 

In  Curie  t.  Curie  (1848)  9  B.  Mon. 
(Ky.)  309,  supra,  the  court,  after  sta^ 
ing  that  the  father,  as  natural  guar- 
dian, was  entitled  to  the  control  of  the 
minor's  real  estate,  said:  "And  al- 
though the  receipt  by  him,  in  that 
character,  of  the  estate  also  of  such 
child,  in  slaves  and  personalty,  may 
not  have  the  effect  to  exonerate  the 
executor  or  administrator  from  lia- 
bility, yet  having  so  received  it,  we 
think  it  should  be  considered  and  treat- 
ed as  being  in  his  hands  in  that  char- 
acter, and  that  the  claim  of  the  child 
in  this  case,  founded  upon  such  re- 
ceipt, as  well  as  upon  the  profits  of 
the  real  estate,  is  entitled  to  priority 
over  the  claims  of  the  general  cred- 
itors." 

There  is  an  extraordinary  deeision 
in   Miles  v.  Boyden    (1826)    3   Pick. 
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(Mass.)  218,  holding  that  while  » 
father  as  natural  guardian  has  no  au- 
thority to  receive  a  legacy,  if  the 
executor  resists  on  the  ground  that 
the  legacy  has  lapsed,  and  the  father 
is  admitted  by  the  court  to  prosecute 
for  the  infant  as  prochein  ami,  "he 
may  discharge  this  judgment,  and  it 
will  bar  any  future  action  for  the 
legacy." 

A  widow  cannot  make  an  agreement 
binding  her  minor  daughter  in  estate. 
Jones  V.  Jones  (1877)  46  Iowa,  466. 

It  may  be  noted  that  it  has  been 
held  that  if  a  father  gives  a  negro  to 
his  infant  son,  the  father's  subsequent 
possession  of  the  negro  will  be  the 


son's  possession.  Williams  v.  Walton 
(1835)  8  Yerg.  (Tenn.)  887,  29  Am. 
Dec.  122. 

It  was  held  in  Henkel  ▼.  United 
States  (1916)  287  U.  S.  43,  69  L.  ed. 
831,  86  Sup.  Ct.  Rep.  636,  that  minor 
Indians  must  be  deemed  to  be  bound 
by  the  action  of  their  mother  in  their 
behalf  in  relinquishing  to  the  United 
States  for  reclamation  purposes  all 
their  right,  title,  and  interest  in  land 
occupied  by  them  with  their  parents 
in  the  Blackfeet  Indian  Reservation, 
in  view  of  the  practice  of  the  Interior 
Department  to  require  the  interest  of 
minors  to  be  represented  by  their 
natural  guardians.  B.  B.  B. 


COMMONWEALTH  OF  KENTUCKY,  Appt, 

V. 

SOUTH  COVINGTON  &  CINCINNATI  STREET  RAILWAY 

COMPANY. 

KentutHey  Court  of  Appeals— Oeto1t«r  t,  S9S9. 
(181  Ky.  469.  205  S.  W.  581.) 

Noisanee  —  permitting  street  car  to  be  overcrowded. 

1.  Failure  of  a  street  car  company  to  provide  sufficient  cars  to  acconv 
modate  the  public,  and  permitting  the  cars  employed  to  be  overcrowded 
so  as  to  affect  the  safety  and  comfort  of  the  passengers,  does  not  consti- 
tute a  public  nuisance  subject  to  indictment. 

[See  note  <m  this  quetiion  beginning  on  page  124.] 


Definition  —  naisance. 

2.  A  public  nuisance  is  the  doing  of 
or  failure  to  do  something  that  injuri- 
ously affects  the  safety,  htolth,  or  mor- 
als of  the  public,  or  works  some  sub- 
stantial annoyance,  inconvenience^  or 
injury  to  the  public. 

[See  20  R.  C.  L.  384.] 
Nuisance  —  indecent  use  of  street  car. 

3.  A  street  railway  company  may  be 
guilty  of  nuisance  if  it  permits  its  cars 
to  be  used  for  indecent  or  pernicious 
purposes,  injurious  to  the  morals  of  the 
public  desiring  to  or  becoming  passen- 
gers on  them,  or  permits  them  to  be- 
come so  unsanitary  as  to  endanger 
health,  or  permits  disorderly  persons  to 
frequent  tiiem. 

p—  acts  of  public 

4.  When  members  of  the  public  vol- 
untarily creato  eonditions  on  the  prem- 
ises of  another  injurious  only  to  their 


own  safety  or  health,  or  from  which 
they  alone  suffer  annoyance,  the  owner 
of  the  premises  cannot  be  charged  witii 
committing  a  public  nuisance. 

[See  20  R.  C.  L.  891,  892.] 
Carrier  —  rig^t  to  prescribe  mles  •• 

to  number  of  passengers  carried. 

6.  A  street  car  company  may,  in  the 
absence  of  statute  or  ordinance,  pre- 
scribe reasonable  regulations  as  to  the 
number  of  passengers  that  should  ride 
at  one  time  in  any  of  its  cars. 

[See  4  R.  C.  L.  1056  et  seq.] 

—  exclusion  of  passengers. 

6.  A  street  car  company  may  refuse 
to  admit  more  passengers  to  its  cars 
at  one  time  than  the  number  prescribed 
by  reasonable  rules  promulgated  by  it. 

[See  4  R.  C.  L.  1061.] 

—  liability  in  damages. 

7.  The  remedy  of  one  injured  by  a 
street  car  company  permittbig  the  car 
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upon  which  he  is  a  passencrer  to  become 
o?«rcr<ifwded  is  a  civil  action  for  dam- 

[See  4  R.  C.  L.  1213.  1214.] 
—public  T^^nlatioB  of  number  of  pas- 
Bcngcra. 

8.  The  state  or  a  city,  pursuant  to 


statutory  regulations,  may  prescribe 
reasonable  regulations  as  to  the  number 
of  passengers  to  be  carried  on  the  cars 
of  street  railway  c<»npanie3  doing  busi> 
ness  wholly  within  the  limits  of  the 
stfiite 

[See  4  R.  C  L.  662.] 


Appeal  by  the  Commonwealth  from  a  judgment  of  the  Criminal,  Com- 
mon Law,  and  Equity  Division  of  the  Circuit  Court  for  Kenton  County, 
sustaining  a  demurrer  to  an  indictment  charging  defendant  with  main- 
taining a  common  and  public  nuisance.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Steidiens  L.  Blakeley  and     because  they  have  a  right  to  go  and  to 


Oiarles  H.  Morris,  Attorney  General, 
for  the  Commonwealth : 

A  nuisance  existing  in  a  public  place 
Is  a  public  nuisance,  punishable  as  a 
common-law  offense.  The  term  "public 
place"  means  any  place,  common  or  pri- 
vate^ where  the  public  has  a  right  to  go 
•iMj  to  be. 

Jones  V.  Chanute,  63  Kan.  243,  66 
Pac  243;  Joyce,  Nuisances,  §  6;  State 
V.  Ohio  OU  Co.  160  Ind.  31.  47  L.R.A. 
627,  49  N.  E.  809;  Wood,  Nuisances, 
»  18,  29.  43,  47;  People  v.  Doris.  14 
App.  Div.  117.  43  N.  Y.  Supp.  571; 
Reaves  v.  Territory,  IS  Okla.  396,  74 
Pac.  9j1;  Winchester  &  L.  Tump.  Road 
Co.  V.  Croxton,  98  Ky.  739,  33  L.R.A. 
177.  34  S.  W.  518;  Covington  &  L. 
Tamp.  Road  Co.  v.  Sandford,  164  U. 
S.  578,  41  L.  ed.  660,  17  Sup.  Ct.  Rep. 
198;  People  ▼.  Transit  Development 
Co.  131  App.  Div.  174,  115  N.  Y.  Supp. 
297;  Stete  ▼.  Welch,  88  Ind.  308;  Gold- 
stein V.  Stote,  —  Tex.  Crim.  Rep.  — ^ 
35  S.  W.  289;  Territory  v.  Lannon.  9 
Mont  1.  22  Pac.  495;  Stewart  v.  Penn- 
sylvania Co.  2  Ind.  App.  142,  50  Am. 
St  Rep.  231,  28  N.  E.  211;  Dickey  v. 
State,  68  Ala.  508,  4  Am.  Crim.  Rep. 
249;  Flake  v.  Stete,  19  Ala.  551;  Neal 
V.  Com.  22  Gratt  917;  Parker  v.  Stete^ 
26  Tex.  204;  Reg.  v.  Holmes,  20  Eng. 
L.  A  Eq.  Rep.  597;  Coleman  v.  Stete^ 
13  Ala.  602. 

It  is  not  necessary  that  a  nuisance 
affect  the  entire  community,  or  a  ma- 
jori^  of  the  community,  in  order  to  be 
a  pablic  and  common  nuisance.  "The 
pBbtic,"  or  "the  general  public,"  or  "aU 
file  citizens  of  the  arnimonwealth,"  in 
tills  sense,  means  that  part  of  the  pub- 
Be  which  is  affected  by  the  nuisance. 

Reefer  v.  Stote,  174  Ind.  588,  92  N. 
B.  666;  Burlington  v.  Stockwell,  5  Kan. 
App.  669,  47  Pac  988. 

Passengers  on  a  street  car  are  there 


be  upon  the  car,  and  not  because  they 
and  the  street  car  company  have  made 
contracts  for  transportation  for  hire. 

Sun  Printing  &  Pub.  Asso.  v.  New 
York,  ir2  N.  Y.  267,  37  L.R.A.  788,  46 
N.  B.  499;  Wyman,  Pub.  Serv.  Corp^ 
8§  837,  889,  841. 

A  street  railway  is  a  public  highway, 
and  a  street  car  is  a  public  place.  A 
nuisance  upon  a  street  car  is  in  a  pub- 
lic place,  affects  such  of  the  public  as 
are  there,  and  is,  therefore,  a  public 
nuisance,  and  indictable  as  such. 

WjTnan.  Pub.  Serv.  Corp.  p.  149; 
Nellis,  Street  Railways.  §§  1-6;  Chero- 
kee Nation  v.  Southern  Kansas  R.  Go. 
185  U.  S.  641,  34  L.  ed.  295.  10  Sup. 
Ct  Rep.  965;  Com.  v.  Fitohburg  R.  Co. 
12  Gray,  180;  People  v.  Kerr,  27  N.  Y. 
188;  Sharpless  v.  Philadelphia.  21  Pa. 
147.  69  Am.  Dec.  759;  Toledo,  P.  &  W. 
R.  Co.  V.  Pence.  68  111.  524;  Davidson 
V.  Ramsey  County.  18  Minn.  482.  GiL 
482;  Gibson  v.  Mason.  6  Nev.  307;  Heil- 
bron  V.  St.  Louis  Southwestern  R.  Co. 
52  Tex.  Civ.  App.  575,  113  S.  W.  610, 
979;  Whalen  v.  Baltimore  ft  0.  R.  Co. 
108  Md.  11,  17  L.RJL(N.S.)  130,  129 
Am.  St  Rep.  423.  69  AtL  390;  Roths- 
child V.  Chicago.  227  lU.  206,  81  N.  E. 
407;  Olcutt  V.  Fond  du  Lac  County,  16 
WaU.  678,  21  L.  ed.  382;  3  McQuillin, 
Mun.  Corp.  §  1279;  Sun  Printing  &  Pub. 
Asso.  V.  New  York,  and  Coleman  v. 
State,  supra;  Dickey  v.  State,  68  Ala. 
608,  4  Am.  Crim.  Rep.  249;  Steto  v. 
Heidenhain,  42  La.  Ann.  488.  21  Am. 
St  Rep.  888,  7  So.  621;  Williams  v. 
East  India  Co.  3  East,  192,  102  Eng. 
Reprint  671.  6  Revised  Rep.  589;  Stete 
V.  Waymire,  52  Or.  281,  21  L.R^ 
(NJ8.)  56.  132  Am.  St  Rep.  699,  97 
Pac.  46;  Reg.  v.  Hohnes,  20  Eng.  L.  ft 
Eq.  Rep.  597. 

Messrs.  J.  C.  W.  Beckham  and  Ernst, 
Canatt  &  Cottle  for  appellee. 
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Carroll,  J.,  delivered  the  opinion 
of  the  court: 

The  South  Covington  &  Cincin- 
nati Street  Railway  Company,  a 
Kentucky  corporation  owning  and 
operating  a  line  of  street  railway  in 
the  city  of  Covington,  Kenton 
county,  KentuclQr,  was  indicted  by 
the  grand  juiy  of  Kenton  county; 
the  charge  in  the  indictment  being 
that  the  company  "did  on  said  day 
and  ever  since,  up  to  and  immedi* 
ately  preceding  the  finding  of  this 
indictment,  unlawfully,  continuous- 
ly, unreasonably,  and  for  a  long  and 
unnecessary  period  of  time,  invite, 
suffer,  and  permit  a  large  and  un- 
reasonable number  of  men  and 
women  to  congregate,  assemble, 
and  gather  upon  its  street  cars  op- 
erating upon  what  is  known  aa  the 
Rosedaie  line,  and  unlawfully,  un- 
reasonably, wilfully,  continuously, 
and  knowingly  failed  and  refused  to 
furnish  cars  sufficient  in  number 
and  size  to  accommodate  the  general 
public  and  citizens  of  the  common- 
wealth then  and  therein  being  upon 
its  cars,  and  did  unlawfully,  know- 
ingly, continuously,  and  unreason- 
ably allow,  suffer,  and  permit  its 
said  street  cars  on  said  line  of  rail- 
way on  said  day,  and  on- each  day 
since,  and  up  to  and  immediately 
preceding  the  day  of  the  finding  of 
this  indictment,  to  become  unrea- 
sonably and  (jlangerously  over- 
crowded with  men,  women,  and 
children,  permitting  and  causing  the 
same  to  block  and  crowd  the  aisles, 
and  stand  upon  the  front  and  rear 
platforms  on  said  cars,  rendering 
the  cars  in  which  said  persons  were 
permitted  to  be  crowded,  gathered, 
and  congregated,  unsanitary,  un- 
healthy, and  uncomfortable  to  per- 
sons gathered  therein  and  riding 
thereon,  and  greatly  and  unneces- 
sarily, and  unreasonably  endanger- 
ing the  safety,  health,  and  comfort 
of  said  passengers,  said  condition 
being  unsafe,  unsanitary,  and  dan- 
gerous and  in  violation  of  its  legal 
duty  as  a  common  carrier,  and  to 
the  common  annoyance  and  nui- 
sance of  all  citizens  of  the  common- 
wealth then  and  there  being,  riding 


upon  said  cars,  and  having  the  right 
then  and  there  to  be  and  travel, 
against  the  peace  and  dignity  of  the 
commonwealth." 

To  this  indictment  the  trial  court 
sustained  a  general  demurrer,  and 
on  this  appeal  by  the  commonwealth 
the  only  question  before  us  is :  Did 
the  indictment  charge  a  public  of- 
fense? 

There  is  no  statute  regulating  the 
subject-matter  of  the  indictment, 
which  was  found  under  the  common- 
law  principles  relating  to  the  pros- 
ecution of  persons  guilty  of  com- 
mitting a  punishable  nuisance.  It 
may,  however,  be  said  at  this  point 
that  the  city  of  Covington  did  by 
ordinance,  with  appropriate  penal- 
ties, undertake  to  regulate  the  con- 
duct of  this  company  in  the  oper- 
ation of  its  cars  and  the  number  of 
passengers  that  it  should  carry  in 
each  car,  and  the  validity  of  this 
ordinance  was  before  this  court  in 
the  case  of  South  Covington  &  C. 
Street  R,  Co.  v.  Covington,  146  Ky. 
592,  143  S.  W.  28.  In  that  case  the 
railway  company  brought  suit 
against  the  city  to  enjoin  the  en- 
forcement of  the  ordinance,  §  1  of 
which  provides  "that  it  shall  be  un- 
lawful for  any  person,  corporation, 
or  company  owning  or  operating 
street  cars  for  the  carriage  of  pas- 
sengers for  hire  in  or  through  or 
over  the  public  streets  of  the  city  of 
Covington,  to  permit  more  than  one 
third  greater  in  number  of  passen- 
gers to  ride  or  to  be  transported 
within  such  cars  over  and  above  the 
number  for  which  seats  are  provid- 
ed in  the  same,  provided  that  this 
section  shall  not  apply  to  or  be  en- 
forced on  the  days  celebrated  as  the 
Fourth  of  July,  Decoration  day  or 
Labor  day." 

And  §  6  that  "it  is  hereby  made 
the  duty  of  every  company,  person, 
or  corporation,  operating  street  cars 
and  the  street  car  lines  within  the 
corporate  limits  of  the  city  of  Cov- 
ington, to  run  and  operate  cars  in 
sufficient  numbers  at  all  times  to 
reasonably  accommodate  the  public 
within  the  limits  of  this  ordinance 
as  to  the  number  of  passengers  per- 
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mitted  to  be  carried,  and  the  gen- 
eral council  of  the  city  of  Covington 
may  by  resolution  at  any  time  di- 
rect that  the  number  of  cars  operat- 
ed upon  any  line  or  route  be  in- 
creased to  a  sufficient  number  to  so 
acconunodate  the  public,  if  there  is 
a  failure  in  that  respect.  Any  such 
person,  company,  or  corporation 
failing  or  refusing  to  run  or  operate 
sofficient  cars  as  by  this  section  pro- 
vided shall  be  subject  to  the  penal- 
ties provided  by  §  2  hereof." 

Other  sections  of  the  ordinance, 
the  enforcement  of  which  was 
sought  to  be  enjoined,  undertook  to 
regulate  in  other  respects,  not  perti- 
nent here,  the  operation  and  equip- 
ment of  the  cars.  This  court  in  its 
opinion  upheld  the  validity  of  the 
ordinance,  and  further  held  that  the 
company  was  not  engaged  in  inter- 
state commerce.  From  the  opinion 
of  this  court  the  railway  company 
prosecuted  an  appeal  to  tiie  Supreme 
Court  of  the  United  States,  and  that 
court,  in  an  opinion  reported  in 
235  U.  S.  537,  59  L.  ed.  350, 
L.R.A.1915F,  792,  P.U.R.1915A, 
231,  35  Sup.  Ct.  Rep.  158,  reversed 
so  much  of  the  opinion  of  this  court 
as  ruled  that  it  was  permissible  for 
Uie  dty  by  ordinance  to  regulate  the 
number  of  passengers  that  might  be 
carried  in  each  car,  or  the  number 
of  cars  that  should  be  run,  and  fur- 
ther held  that  the  railway  company 
was  engaged  in  interstate  com- 
merce. 

The  decision  of  the  Supreme 
Court  may  not  be  very  pertinent  to 
the  case  we  have,  as  the  indictment 
does  not  disclose  the  fact  that  this 
railway  company,  at  the  time  and 
before  the  indictment  was  found, 
was  engaged  in  interstate  com- 
merce, although  we  may  reasonably 
assume  that  it  was  engaged  in  such 
commerce  and  under  the  same  con- 
ditions existing  when  the  injunction 
suit  was  filed.  We  may  further  take 
it  for  granted  that  these  opinions 
were  not  referred  to  or  mentioned 
in  the  brief  of  counsel,  because  the 
indictment  showa  on  its  face  that 
the  railway  company  was  engaged 
otdy  in  intrastate  business.  So  that, 
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looking  to  the  indictment  as  it 
stands,  the  precise  question  for  our 
consideration  is :  Can  a  street  car 
company  doing  business  wholly  in 
this  state,  in  the  absence  of  an  ordi- 
nance or  statute  on  the  subject,  be 
prosecuted  under  an  indictment  for 
nuisance  for  failing  to  furnish  a 
sufficient  number  of  cars  to  enable 
persons  desiring  passage  to  ride 
without  being  overcrowded,  or  for 
permitting  such  a  number  of  pas- 
sengers to  board  any  car  as  may 
create  a  crowded  condition  detri- 
mental to  the  safety,  health,  and 
comfort  of  the  passengers? 

The  argument  in  behalf  of  the 
oonunonwealth  is  that  a  street  car  is 
a  public  place,  to  which  the  public 
are  invited  and  permitted  to  go,  and 
therefore,  when  the  owner  of  the 
public  place  voluntarily  permits  it 
to  become  so  overcrowded  as  to  en- 
danger the  safety,  health,  and  com- 
fort of  the  public  that  it  has  invited 
and  permitted  to  ride  on  its  cars,  it 
is  guilty  of  an  indictable  common- 
law  nuisance,  as  we  have  no  statute 
defining  what  constitutes  a  nui- 
sance. What  is  a  nuisance  has  been 
defined  many  times, 
and  the  definitions  JSilni"" 
differ  in  some  mi- 
nor respects;  but  upon  the  whole  a 
common  or  public  nuisance  is  the 
doing  of,  or  the  failure  to  do,  some^ 
thing  that  injuriously  affects  the 
safety,  health,  or  morals  of  the  pub- 
lic, or  works  some  substantial  an- 
noyance, inconvenience,  or  injury  to 
the  public,  although  it  is  not,  of 
course,  essential  that  the  injury,  an- 
noyance, or  inconvenience  should 
affect  the  whole  body  of  the  public. 
It  will  be  sufiicient  if  it  operates  up- 
on such  members  of  the  public  as 
are  brought  into  contact  with  the 
conditions  that  constitute  the  nui- 
sance.   Joyce,  Nuisances,  §  6. 

But   this    general    d^Lnition    is 
hardly  applicable  to  the  case  we 
have,  and  to  make  it  so  the  law 
of  nuisance  would  _  . 
have  to  be  enlarged  ^"ilS^^ni'^t 
to  meet   conditions  J^^S^  "^•'- 
to  which,  so  far  as 
our  investigation  goes,  it  has  never 
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poses, 


been  extended.  We  agree  with 
counsel  for  the  commonwealth  that 
a  street  car  io  a  public  place,  in 
which  the  public  are  invited  and 
permitted  to  come  and  remain,  and 
we  have  no  doubt  that,  if  a  railway 
company  permitted  its  cars  to  be 
used  for  indecent  or  pernicious  pur- 
injurious  to 
morals  of  the  pub- 
lic desiring  to  or 
becoming  passengers  on  its  cars,  or 
permitted  its  cars  to  become  so 
filthy  or  unsanitary  as  to  endanger 
the  health  of  passengers,  or  allowed 
drunken  or  disorderly  persons  to 
habitually  frequent  its  cars,  to  the 
annoyance  and  discomfort  or  incon- 
venience of  the  traveling  public,  as, 
for  example,  if  it  permitted  gam- 
bling devices  to  be  set  up  in  its 
cars,  or  disorderly  persons  or  lewd 
women  to  congregate  therein,  or  al- 
lowed them  to  become  so  unsafe  as 
to  continually  endanger  the  safety 
of  passengers,  that  it  would  be 
guilty  of  a  common-law  nuisance, 
because  passenger  cars  used  by 
common  carriers  in  the  performance 
of  their  public  duty  are  places  set 
apart  for  public  use,  where  the  pub- 
lic are  invited  and  expected  to  go, 
although  they  may  be  owned  by  and 
under  the  control  of  a  private  cor- 
poration. Coleman  v.  State,  13  Ala. 
602;  Burlington  v.  Stockwell,  5 
Kan.  App.  569,  47  Pac.  988;  Com. 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  139 
Ky.  429,  18  L.R.A.(N.S.)  699,  112 
S.  W.  613,  Ann.  Cas.  1912B,  427. 

But  there  is  no  charge  in  the  in- 
dictment that  this  public  place  was 
itself  unhealthy  or  unsafe  or  unsani- 
tary, or,  on  account  of  anything  the 
company  directly  did,  injurious  to 
good  morals  or  detrimental  to  the 
comfort  or  convenience  of  the  pub- 
lic, or  that  the  railway  company 
contributed  in  any  manner  or  way 
to  the  unsafe,  unhealthy,  and  dis- 
comforting conditions  charged  in. 
the  indictment,  except  by  permit- 
ting members  of  the  public  who  de- 
sired passage  on  the  cars  to  board 
already  overcrowded  cars.  It  would 
thus  appear  that  the  injurious  con- 
sequences growing  out  of  the  de- 


scribed conditions  were  brought 
about  by  the  members  of  the  public 
themselves,  who  sought  passage  on 
the  cars  and  there  crowded  them,  by 
their  voluntary  action,  to  such  an 
extent  as  to  cause  to  exist  the  con- 
ditions alleged  to  be  offensive. 

Generally  speaking,  the  law  of 
nuisance  is  invoked  to  protect  the 
public  affected  from  conditions  they 
had  no  part  in  creating  and  from 
the  consequences  of  injury  to  health, 
safety,  or  morals  that  were  pro- 
duced without  their  consent  or  ac- 
quiescence by  some  other  person,  or 
by  the  owner  of  the  premises  or 
property  sought  to  be  declared  a 
nuisance ;  but  here  we  have  a  public 
place,  free  from  any  offensive  ele- 
ments, and  that  is  not,  and  could 
not  be  under  the  charge  in  the  in- 
dictment, injurious  to  either  the 
health,  comfort,  or  safety  of  any 
person,  unless  made  so  by  the  volun- 
tary congregation  of  persons  who 
are  themselves  the  only  members  of 
the  public  that  could  reasonably  be 
injured  by  conditions  which  they 
themselves  created.  It  may  be  ad- 
mitted that  the  street  car  company, 
by  inviting  and  permitting  the  pub- 
lic to  overcrowd  its  cars,  participat* 
ed  in  the  creation  of  the  conditions 
that  constitute  the  nuisance  com- 
plained of;  but  this  circumstance 
does  not  impair  the  force  of  the 
argument  that  the  only  members  of 
the  public  affected  by  the  conditions 
were  those  who  themselves  brought 
them  about,  and  we  think  that, 
when  members  of  __.,.  ^,  «„*„. 
the  public  volun- 
tarily, although  by  invitation  and 
permission,  create  conditions  on  the 
premises  of  another  injurious  only 
to  their  safety  or  health,  or  from 
which  they  alone  suffer  annoyance, 
inconvenience,  or  discomfort,  it  can- 
not be  said  that  the  owner  of  the 
premises  is  guilty  of  committing  a 
public  nuisance.  Thus,  it  is  said  in 
Joyce  on  Nuisances,  §  476:  "The 
injurious  consequences  or  nui- 
sance complained  of  should  be  the 
natural,  direct,  and  proximate 
cause  of  defendant's  acts  to  render 
him  liable  for  maintaining  a  public 
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nnisance,  for  it  is  a  srood  defense 
that  the  tortious  act  was  committed 
by  others  or  third  parties;  and  if 
&e  injurious  results  flow  from  acts 
done  by  others  operating  on  the  al- 
leged nuisancer's  acts,  so  as  to  pro- 
duce such  results,  then  he  is  not 
liable." 

We  also  think  that  a  street  car 
company  may,  in  the  absence  of 
any  ordinance  or  statute,  prescribe 
reasonable  regulations  as  to  the 
number  of  passen- 
gers that  should 
ride  at  one  time  on 
any  of  its  cars,  and 
further  adopt  and 
enforce  rules  providing  that,  when 
its  cars  contain  the 
iS^SZV^n."*  prescribed  reasona- 
ble number,  others 
desiring  passage  may  be  refused 
admittance.  10  C.  J.  p.  660.  But 
if  it  does  permit  its  cars  to  be- 
come overcrowded,  and  thereby  the 
passengers  in  these  overcrowded 
cars  are  injuriously  affected,  the 
railway  company  cannot,  as  we 
think,  be  made  answerable  in  a 
criminal  prosecution  for  producing 
a  nuisance.  The  remedy  of  those 
who  may  be  injured 
by  the  overcrowd- 
ing is  to  be  fotmd 
for  damages  against 
South  Covington  &  C. 
V.  Harris,  152  Ky.  750, 
W.  86;  Basey  v.  Louisiana 
Nav.    Co.     137    La.    451, 


— llBblllty  to 

doaiavea. 

in  an  action 
the  carrier. 
Street  R.  Co. 
154  S. 
R.    & 

L.R.A.1915E,  964,  68  So.  824; 
Shields  v.  Minneapolis,  St.  P.  R.  & 
D.  Electric  Traction  Co.  124  Minn. 
827,  60  L.R.A.(N.S.)  49, 144  N.  W. 
1092;  La  Barge  v.  Union  Electric 
Co.  138  Iowa,  691,  19  L.R.A.(N.S.) 
213, 116  N.  W.  816. 

Nor  h-ve  wa  any  doubt  liiat  a 
dty,  pursuant  to  statutory  author- 
-».biie  re«»-  ^'  oi'  the  state,  has 
tattoo  of  ■■■■bo*  authority  to  enact 
t  pi»— »er..     i^^g       reasonably 

regulating  this  subject,  applicable 
to  companies  engaged  in  doing 
business  wholly  within  the  state,  or 
tliat  Congress  has  the  right  to  make 
shnilar  regulations  affecting  car- 
riers doing  an  interstate  business, 


because  the  reasonable  control  and 
regulation  of  the  manner  in  which 
common  carriers  may  conduct  their 
business  for  the  convenience  and 
safety  of  the  public  is,  we  think, 
plainly  within  the  power  of  the 
jurisdiction  having  authority  to 
adopt  and  enforce  such  regulations. 
1  Nellis,  Street  Railways,  §  143 ;  Chi- 
cago V.  Chicago  City  R.  Co.  222  111. 
560,  78  N.  E.  890;  New  York  v. 
Dry  Dock,  E.  B.  &  B.  R.  Co.  133  N. 
Y.  104,  28  Am.  St.  Rep.  609,  30  N. 
E.  563. 

Counsel  for  the  commonwealth  in 
a  well-prepared  brief  have  not  re- 
ferred us  to  any  authority  support- 
ing the  proposition  that  a  street  car 
company  may  be  found  guilty  of  a 
common  nuisance  by  committing 
the  acts  charged  in  the  indictment; 
nor  have  we,  after  a  somewhat  ex- 
tended investigation,  found  any  au- 
thority that  would  support  the 
charge,  although,  of  course,  the  mere 
absence  of  authority  on  the  sub- 
ject is  not  of  itself  conclusive  of 
the  question  that  the  indictment  is 
not  good.  But,  as  a  case  of  first  im- 
pression, we  are  of  the  opinion  that 
an  indictment  for  nuisance  is  not 
the  proper  remedy  in  cases  like  this, 
unless  the  arm  of  the  criminal  law 
is  invoked  to  enforce  the  provisions 
of  some  reasonable  ordinance  or 
statute,  regulating  the  number  of 
passengers  that  may  ride  in  the  car 
or  the  number  of  cars  that  shall  be 
run  for  the  reasonable  accMnmoda- 
tion  of  the  public. 

We  also  think  it  may  fairly  be 
said  that  this  indictment  is  an  at- 
tempt by  criminal  prosecution,  to 
compel  the  railway  company  to  run 
on  the  line  in  question  a  greater 
number  of  cars  than  it  now  runs, 
and  to  furnish  such  a  number  as 
may  be  reasonably  necessary  to  ac- 
commodate the  public,  because  it  is 
obvious  that  the  alleged  overcrowd- 
ing of  the  cars  is  due  to  the  failure 
to  furnish  a  sufficient  number  of 
cars,  and,  this  being  so,  it  is  equally 
obvious  that  whetiier  it  furnished  a 
sufHcient  number  of  cars  would  be 
left  to  the  determination  of  every 
jury  trying  the  case,  if  criminid 
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prosecution  without  statutory  regu- 
lation was  the  proper  remedy  to 
compel  the  company  to  furnish  the 
requisite  number  of  cars.  The  mat* 
ter  of  guilt  or  innocence  being  thus 
left  to  depend  on  the  view  that  dif- 
ferent juries  might  take  of  the  mat- 
ter, there  would  be  no  reasonable 
standard  by  which  the  company 
could  determine  in  advance  whether 
it  was  violating  or  observing  the 
law.  That  civil  relief  of  the  char- 
acter here  sought  to  be  secured 
cannot  be  obtained  by  criminal  pros- 
ecution has,  we  think,  been  defhiite- 
ly  determined  by  this  court  as  well 
as  others.  In  Louisville  &  N.  R.  Co. 
V.  Com.  99  Ky.  132,  83  L.R.A.  209, 
69  Am.  St.  Rep.  457,  35  S.  W.  129, 
the  railroad  company  was  indicted 
for  a  violation  of  §  816  of  the  Ken- 
tucky Statutes,  reading:  "If  any 
railroad  corporation  shall  charge, 
collect  or  receive  more  than  a  just 
and  reasonable  rate  of  toll  or  com- 
pensation for  the  transportation  of 
passengers  or  freight  in  this  state, 
or  for  the  use  of  any  railroad  car 
upon  its  track,  or  upon  any  track  it 
has  control  of  or  the  right  to  use  in 
this  state,  it  shall  be  guilty  of  extor- 
tion." 

In  holding  that  the  statute  was 
too  uncertain  and  indefinite  to  fur- 
nish the  basis  of  a  criminal  prose- 
cution the  court  said:  "Under this 
statute  it  is  still  a  crime,  though  it 
cannot  be  known  to  be  such  until 
after  an  investigation  by  a  jury, 
and  then  only  in  that  particular 
case,  as  another  jury  may  take  a 
different  view,  and,  holding  the  rate 


reasonable,  find  the  same  act  not  to 
constitute  an  offense.  There  is  no 
standard  whatever  fixed  by  the  stat- 
ute, or  attempted  to  be  fixed,  by 
which  the  carrier  may  regulate  ils 
conduct;  and  it  seems  clear  to  us  to 
be  utterly  repugnant  to  our  system 
of  laws  to  punish  a  person  for  an 
act,  the  criminality  of  which  de- 
pends not  on  any  standard  erected 
by  the  law  which  may  be  known  in 
advance,  but  on  one  erected  by  a 
jury.  And  especially  so  as  thajb 
standard  must  be  as  variable  and 
uncertain  as  the  views  of  different 
juries  may  suggest,  and  as  to  which 
nothing  can  be  known  until  after  the 
commission  of  the  crime." 

In  Tozer  v.  United  States  (C.  C.) 
52Fed.  917,  it  was  also  said:  "But 
in  order  to  constitute  a  crime  the 
act  must  be  one  which  the  party  is 
able  to  know  in  advance  whether  it 
is  criminal  or  not.  The  criminality 
of  an  act  cannot  depend  upon 
whether  a  jury  may  think  it  reason- 
able or  unreasonable.  There  must 
be  some  definiteness  and  certainty." 

Other  illustrative  cases  on  the 
subject  are  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  86,  53  L.  ed.  417, 
29  Sup.  Ct.  Rep.  220;  Nash  v.  Unit- 
ed States,  229  U.  S.  878,  57  L.  ed. 
1232,  33  Sup.  Ct.  Rep.  780;  Inter- 
national Harvester  Co.  v.  Kentucky* 
234  U.  S.  579, 58  L.  ed.  1479. 34  Sup. 
Ct.  Rep.  944. 

Upon  the  whole  case,  we  agree 
witii  the  lower  court  that  the  indict- 
ment did  not  charge  a  public  of- 
fense, and  therefore  the  judgment  ia 
affirmed. 


ANNOTATION. 
BAeam  oi  preventing  overcrowding  of  street  can. 


I.  Introdnctory,  124. 
II.  Regulation  by  statnte  or  ordinance: 

a.  Power  to  regulate,  126. 

b.  Scope  and  effect  of  regulation, 

129. 
ni.  Regnlation  by  Pablie  Service  Com- 
mission, 182. 
IV.  Prosecution  as  for  nuisance,  1S4. 


/.  IntroOuotortf. 
This  note  discusses  the  regulation  ot 
the  number  of  passengers  to  be  car- 
ried by  street  cars,  by  munieipalitie* 
and  public  service  commissions.  It 
also  discusses  criminal  prosecution  a« 
a  means  of  preventing  overcrowding. 
It  does  not  discuss  the  question  of 
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overcrowding  of  street  cars  as  a  cause 
of  injuries  to  passengers. 

//.  ll«ttul«MeM  fry  statute  or  orcUnanee. 
«.  Pm/pee  to  reffulate, 

A  municipality,  in  the  exercise  of 
its  police  power,  may  regulate  reason- 
ably the  number  of  passengers  to  be 
carried  on  street  cars  or  the  frequency 
with  which  cars  are  to  be  run  so  as 
to  prevent  them  from  being  over- 
crowded. Minneapolis  Street  R.  Co. 
V.  Minneapolis  (1911)  189  Fed.  445; 
Chicago  V.  Chicago  City  R.  Co.  (1906) 
222  IIL  SjSO,  78  N.  E.  890;  North  Jersey 
Street  R.  Co.  v.  Jersey  City  (1907)  75 
N.  J.  L.  849,  67  Atl.  1072;  Tacoma  v. 
Boutelle  (1911)  61  Wash.  434, 112  Pac. 
661;  Smith  v.  Bntler  (1886)  L.  R.  16 
Q.  B.  Div.  (Eng.)  349,  50  J.  P.  260,  84 
Week.  Rep.  416.  And  see  the  reported 
case  (Com.  v.  South  Covington  &  C. 
Street  R.  Co.  ante,  118). 

Thus,  in  Minneapolis  Street  R.  Co. 
V.  Minneapolis  (Fed.)  supra,  an  action 
to  restrain  the  enforcement  of  an 
ordinance,  the  court  held  an  ordinance 
regulating  the  number  of  passengers 
to  be  carried  in  a  street  car  to  be 
valid,  saying:  "Under  that  statement 
of  what  the  law  is,  I  come  now  to  con- 
sider whether  a  simple  ordinance  lim- 
iting the  number  of  people  that  the 
company  can  carry  in  its  cars  can  be 
valid.  Would  an  ordinance  which 
only  said  that  seventy-five  people,  and 
no  more,  should  be  carried  in  a  car, 
be  valid?  Upon  that  point  I  can  en^ 
tertain  no  doubt  It  seems  to  me  that 
it  is  clearly  within  the  power  of  the 
city  council,  in  the  exercise  of  those 
functions  which  the  state  has  com- 
mitted to  its  care,  to  make  such  a  pro- 
vision. It  is  not  necessary  to  discuss 
from  a  practical  standpoint  the  evils 
which  come  or  result  from  over- 
crowded street  ears.  An  ordinance  of 
that  kind,  saying  no  more  than  that 
the  company  should  not  receive  more 
than  seven^-ftve  persons  in  one  of  its 
ears,  would  be  valid,  and  an  ordinance 
which  imposed  a  penalty  for  receiving 
more  than  that  number  would  be  also 
valid.  I  say  seventy-five  persons,  and 
I  say  that  because  seventy-five  is 
about  the  number  whieh  the  company 
ean  cany  under  this  ordinance.  There 
ku  been  no  claim  from  counsel  that 


if  the  ordinance  is  valid  the  num- 
ber seventy-five  is  an  unreasonable 
number,  and  I  assume  that  it  is  not 
unreasonable.  The  city  council  has 
determined  that  it  is  a  reasonable 
number,  and  there  has  been  no  con- 
tention to  the  contrary.  Such  an  ordi- 
nance as  that  being  valid,  the  ques- 
tion is,  Is  the  ordinance  here  sought 
to  be  enforced  valid?  I  will  take  up 
the  sections  as  they  appear  in  the 
ordinance.  No  serious  complaint  is 
made  as  to  §  1,  which  simply  requires 
that  the  company  post  in  its  cars  the 
number  of  people  to  be  reasonably 
carried  in  each  car.  If  such  an  ordi- 
nance is  valid,  I  see  no  objection  to 
that  section." 

In  Chicago  v.  Chicago  City  R.  Ck). 
(1906)  222  IIL  660,  78  N.  E.  890,  it 
appeared  that  the  city  of  Chicago 
had  enacted  an  ordinance  providing, 
among  other  things,  that  traction  com- 
panies should  provide  a  sufficient 
number  of  cars  on  each  line  to  carry 
passengers  comfortably,  and  without 
overcrowding.  The  ordinance  also 
provided  a  penalty  for  each  violation. 
Two  of  the  traction  companies  filed  a 
bill  to  enjoin  the  city  from  enforcing 
the  ordinance.  The  court  held  that 
the  city  was  within  its  powers  in  to- 
acting  such  an  ordinance,  since  the 
ordinance  was  designed  to  promote 
the  public  comfort,  safety,  and  health. 
The  court  said:  "The  ordinance  in 
this  case  is  within  the  iwwers  con- 
ferred upon  the  defendant,  and  it  has 
for  its  object  the  laudable  purpose  of 
protecting  the  traveling  public  against 
discomfort,  annoyance,  and  danger. 
It  is  designed  to  promote  .the  public 
comfort,  safety,  and  health  by  prevent- 
ing the  overcrowding  of  cars,  and  it 
should  be  sustained  if  it  is  legally 
possible  to  do  so." 

In  North  Jersey  Street  R.  Co.  v.  Jer- 
sey City  (1907)  75  N.  J.  L.  349,  67  Ati. 
1072,  there  was  involved  an  ordinance 
requiring  traction  companies  operat- 
ing trolley  cars  between  certain  points 
to  run  a  sufiicLent  number  of  cars 
during  the  rush  hours  to  provide  a 
seat  for  every  passenger  from  whom  a 
fare  was  demanded.  In  dismissing 
writs  of  certiorari  by  two  traction 
companies,  the  court  held  that  it  was 
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within  the  police  power  of  the  city  to 
regulate  reasonably  the  number  of 
passengers  to  be  carried.  It  was  said : 
"It  is  admitted  by  counsel  for  the  pros- 
ecutor that  whatever  power  is  pos- 
sessed by  the  city  to  pass  an  ordinance 
of  this  character  is  properly  to  be 
exercised  by  the  board  of  street 
and  water  commissioners.  Nor  is  it 
disputed  that  the  subject-matter  of 
the  ordinance — the  regulation  of 
street  railway  companies  in  their  use 
and  operation  of  their  public  vehicles 
of  conveyance,  with  due  regard  to  the 
comfort,  safety,  and  health  of  the  pas- 
sengers transported,  and  to  the  con- 
venience of  passengers  desiring  trans- 
portation— is  fairly  within  the  police 
power  of  the  city.  The  sole  contention 
is  that  the  ordinance  is  unreasonable 
because  it  is  impossible  to  comply  with 
it.  It  being  conceded  that  its  subject- 
matter  is  within  the  police  power  of 
the  municipality,  and  that  the  board  of 
street  and  water  commissioners  is  the 
proper  legislative  body  to  exercise  that 
power,  the  presumption  is  (until  the 
contrary  be  shown)  that  the  ordinance 
is  reasonable.  The  question  of  reason- 
ableness is  a  question  of  fact,  and  the 
burden  of  proof  is  upon  those  who 
attack  the  ordinance  to  show  its  un- 
reasonableness. The  court  will  not  in- 
terfere unless  it  is  clearly  shown  that 
the  ordinance,  either  upon  the  face  of 
its  provisions,  or  by  reason  of  its 
operation  in  the  circumstances  under 
which  it  is  to  take  effect,  is  unreason- 
able or  oppressive." 

In  Tacoma  v.  Boutelle  (1911)  61 
Wash.  434,  112  Pac.  661,  the  superin- 
tendent of  a  street  car  system  of  the 
city  of  Tacoma  was  convicted  of  a 
violation  of  an  ordinance  requiring 
the  cars  on  certain  streets  to  run  at 
certain  intervals  during  certain  hours. 
It  was  contended,  among  other  things 
on  behalf  of  the  superintendent,  that 
the  ordinance  was  invalid.  The  court 
held  that  the  common  council,  having 
in  mind  the  general  welfare  of  the 
traveling  public,  and  the  health  and 
safety  of  the  citizen,  endangered  by 
crowded  cars,  had  ample  authority  to 
regulate  by  ordinance  the  frequency 
with  which  cars  should  be  run.  It 
was  said :   "All  courts  concede  the  in- 


possibility  of  adopting  fixed  roles  hy 
which  to  test  the  validity  of  laws 
passed  under  the  police  power.  It  cov- 
ers a  wide  range  of  subjects,  but  is 
especially  occupied  with  whatever  af- 
fects the  peace,  security,  health, 
morals,  and  general  welfare  of  a  com- 
munity. While  originally  it  was  used, 
as  a  rule,  to  indicate  the  protective 
functions  of  the  government,  its  de- 
velopment of  late  years  has  been  in 
the  direction  of  the  state  that  cares 
for  the  general  welfare.  .  .  .  That 
it,  when  generally  reserved,  vests 
ample  power  in  the  common  council 
of  a  city,  having  in  mind  the  general 
welfare  of  the  traveling  public,  and 
the  health  and  safety  of  the  citizen, 
endangered  by  crowded  and  heavily 
loaded  cars,  to  determine  by  ordinance 
the  frequency  with  which  cars  should 
be  run  upon  the  public  streets,  is  to 
our  mind  demonstrated  both  upon 
principle  and  by  authority.  .  .  . 
The  police  power  being  ample,  then, 
to  sustain  Ordinance  No.  3883,  and  the 
exercise  of  this  power  having  been 
conferred  upon  the  city,  and  the  city 
having  exercised  it  as  conferr«d,  ap- 
pellant's second  objection  that  the 
ordinance  is  not  justified  and  cannot 
be  vindicated  as  a  valid  exercise  of  the 
police  power  must  also  fail." 

In  Smith  v.  Butler  (1885)  L.  R.  16 
Q.  B.  Div.  (Eng.)  849,  the  court  sus- 
tained a  borough  by-law  regulating 
the  number  of  passengers  to  be  car- 
Tied  on  tram  cars.  On  the  trial  of  a 
conductor  of  one  of  the  cars  for  per- 
mitting a  greater  number  of  people 
to  remain  on  the  car  than  could  be 
provided  with  seats,  the  court  held 
the  by-law  to  be  authorized  by  the 
Tramway  Act  of  1870,  which  provided 
as  follows :  "The  local  authority  shall 
have  the  like  power  of  making  and  en- 
forcing rules  and  regulations  and  of 
granting  licenses  with  respect  to  all 
carriages  using  the  tramways,  and 
to  all  drivers,  conductors,  and  oth- 
er persons  having  charge  of  or  using 
the  same,  and  to  the  standings  for 
the  same,  as  they  are  for  the  time 
being  entitled  to  make,  enforce,  and 
grant  with  respect  to  hackney  car- 
riages and  the  drivers  and  other 
persons  having   the   charge  tiiereof,. 
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and  to  the  standings  for  the  same 
in  the  streets  and  district,  of  or 
under  the  control  of  the  local  authori- 
ties :  Provided  always,  that  in  any  dis- 
trict in  which  any  of  the  powers  afore- 
said in  relation  to  hackney  carriages 
and  the  matters  aforesaid  in  connec- 
tion therewith  are  vested  in  any  au- 
thority other  than  the  local  authority 
of  such  district,  such  authority  shall 
have  and  may  exercise  the  powers  by 
this  section  conferred  upon  the  local 
authority."  The  court  said:  "The 
question  reserved  for  us  in  this  case 
is  whether  it  was  competent  to  the 
local  authority,  the  corporation  of 
Bolton,  to  make  a  by-law  for  the  regu- 
lation of  the  number  of  passengers  to 
be  conveyed,  and  the  accommodation 
to  be  afforded  to  them.  I  am  of  the 
opinion  that  it  was.  The  48th  section 
of  the  Tramways  Act  1870  gives  the 
local  authority  the  power  of  making 
and  enforcing  rules  and  regulations, 
and  of  granting  licenses  with  respect 
to  tramway  carriages  and  the  drivers 
and  conductors,  as  they  may  make,  en- 
force, and  grant  with  respect  to  hack- 
ney carriages ;  and  there  is  nothing  in 
the  proviso  to  qualify  that  power. 
Acting  under  that  section,  the  local 
authorities  have  made  a  by-law  (No. 
8)  for  regulating  the  number  Of  pas- 
sengers to  be  carried  by  tram  cars, 
atad  the  extent  of  the  accommodation 
to  be  afforded  them,  and  also  a  by-law 
(No.  S)  requiring  every  proprietor  of 
a  tram  carriage  to  cause  a  statement 
of  the  number  of  passengers  author- 
ized to  be  carried  at  any  one  time  in 
and  upon  such  carriage,  to  be  painted 
conspicuously  on  the  inside  and  out- 
side of  such  carriage." 

In  United  States  v.  Capital  Traction 
Co.  (1910)  34  App.  D.  C.  592,  19  Ann. 
Gas.  68,  there  was  involved  an  act  of 
Congress     requiring    street    railway 
companies  in  the  District  of  Golnmbia 
to  furnish  a  sufficient  number  of  cars 
BO  that  all  persons  who  desired  to  ride 
could  do  so  "without  crowding."     A 
violation  of  the  statute  was  made  a 
criminal  offense.    In' affirming  a  judg- 
ment gnashing  an  information  charg- 
ing a  street  car  company  with  viola- 
tion of  this  statute,  the  court  held  that 
the  statute  was  invalid  and  unenforce- 


able because  it  did  not  definitely  state 
the  elements  constituting  the  offense, 
sneh  as  what  would  constitute  a 
crowded  car.  It  was  said:  "In  a 
criminal  statute,  the  elements  consti- 
tuting the  offense  must  be  so  clearly 
stated  and  defined  as  to  reasonably 
admit  of  but  one  construction.  Other- 
wise, there  would  be  lack  of  uniform- 
ity in  its  enforcement.  The  dividing 
line  between  what  is  lawful  and  un- 
lawful cannot  be  left  to  conjecture. 
The  citizen  cannot  be  held  to  answer 
charges  based  upon  penal  statutes 
whose  mandates  are  so  uncertain  that 
they  will  reasonably  admit  of  differ- 
ent constructions.  A  criminal  statute 
cannot  rest  upon  an  ancertain  founda- 
tion. The  crime,  and  the  elements 
constituting  it,  must  be  so  clearly  ex- 
pressed that  the  ordinary  person  can 
intelligently  choose,  in  advance,  what 
course  it  is  lawful  for  him  to  pursue. 
Penal  statutes  prohibiting  the  doing 
of  certain  things,  and  providing  a  pun- 
ishment for  their  violation,  should  not 
admit  of  such  a  double  meaning  that 
the  citizen  may  act  upon  the  one  con- 
ception of  its  requirements,  and  the 
courts  upon  another.  As  was  said  in 
United  States  v.  Reese  (1876)  92  U, 
S.  214,  23  L.  ed.  663:  'If  the  legisla- 
tore  undertakes  to  define  by  statute  a 
new  offense,  and  provide  for  its  pun-^ 
ishment,  it  should  express  its  will  in 
language  that  need  not  deceive  the 
common  mind.  Every  man  should  be 
able,  to  know,  with  certainty  when  he 
is  committing  a  crime.  ...  It 
would  be  dangerous  if  the  legislature 
could  set  a  net  large  enough  to  catch 
all  possible  offenders,  and  leave  it  to 
the  courts  to  step  inside  and  say  who 
could  be  rightfully  detained,  and  who 
should  be  set  at  large.  This  would, 
to  some  extent,  substitute  the  judicial 
for  the  legislative  department  of  the 
government'  Penalties  cannot  be  in- 
flicted at  the  discretion  of  a  jury.  Be- 
fore the  citizen  can  be  deprived  of  his 
liberty,  or  a  corporation  of  its  prop- 
erty by  the  imposition  of  fines,  the 
crime  must  be  clearly  defined  by  the 
lawmaking  power.  If  the  Congress 
has  power  to  declare  it  a  crime  for  the 
street  railway  companies  in  the  Dis- 
trict of  Columbia  to  operate  cars  in  a 
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crowded  condition,  it  must,  in  order  to 
impart  validity  to  the  law,  declare  with 
certainty  what  constitutes,  under  the 
statute,  a  crowded  car.  This  it  has 
totally  failed  to  do."  In  another  part 
of  the  opinion  the  court  said:  "The 
statute  makes  it  a  criminal  offense  for 
the  street  railway  companies  in  the 
District  of  Columbia  to  run  an  insuffi- 
cient number  of  cars  to  .accommodate 
persons  desiring  passage  thereon, 
without  crowding  the  same.  What 
shall  be  the  guide  to  the  court  or  jury 
in  ascertaining  what  constitutes  a 
crowded  car?  What  may  be  regarded 
as  a  crowded  car  by  one  jury  may  not 
be  so  considered  by  another.  What 
shall  constitute  a  sufficient  number  of 
cars  in  the  opinion  of  one  judge  may 
be  regarded  as  insufficient  by  another. 
What  may  be  regarded  as  grounds  for 
acquittal  by  one  court  may  be  held 
sufficient  to  sustain  a  conviction  in 
another.  The  principle  of  uniformity, 
one  of  the  fundamental  elements'  in 
determining  the  validity  of  criminal 
statutes,  is  wholly  lacking.  There  is 
a  total  absence  of  any  definition  of 
what  shall  constitute  a  crowded  car. 
This  important  element  cannot  be  left 
to  conjecture,  or  be  supplied  by  either 
the  court  or  the  jury.  It  is  of  the  very 
essence  of  the  law  itself,  and  without 
it  the  statute  is  too  indefinite  and  un- 
certain to  support  an  information  or 
indictment." 

A  municipal  ordinance  regulating 
the  number  of  passengers  street  cars 
engaged  in  interstate  commerce  may 
carry  is  void.  The  number  of  persons 
to  be  carried  by  such  cars  can  be  regu- 
lated only  by  appropriate  legislation 
of  Congress.  South  Covington  &  C. 
Street  R.  Co.  v.  Covington  (1915)  235 
U.  S.  537.  59  L.  ed.  350,  L.R.A.1915F, 
792.  P.U.R.1916A,  281,  86  Sup.  Ct.  Rep. 
158,  reversing  (1912)  146  Ky.  692.  143 
S.  W.  28.  In  that  case  there  was  a 
bill  to  enjoin  the  enforcement  of  an 
ordinance  which  provided,  among  oth< 
er  things,  that  it  should  be  unlaw- 
ful for  the  railway  company  to  permit 
more  than  one  third  greater  in  num- 
ber of  passengers  to  ride  or  be  trans- 
ported within  its  cars,  than  the 
number  for  which  seats  were  pro- 
vided  therein.     After   holding   that 


the  company  was  engaged  in  inter- 
state commerce,  the  court  held  that 
while  a  state  might  enact  reasonable 
measures  in  the  interest  of  health, 
safety,  and  welfare  of  the  people  re- 
gardless of  whether  the  measures  af- 
fected interstate  commerce,  still  an 
ordinance  of  a  city  regulating  the 
number  of  passengeT  cars  of  a  com- 
pany engaged  in  interstate  commerce 
might  carry  was  void.  It  was  said: 
"In  the  light  of  these  cases,  and  up- 
on principle,  the  conclusion  is  reached 
that  it  is  competent  for  the  state  to 
provide  for  local  improvements  or 
facilities,  or  to  adopt  reasonable 
measures  in  the  interest  of  the  health, 
safety,  and  welfare  of  the  people,  not- 
withstanding such  regulations  might 
incidentally  and  indirectly  involve  in- 
terstate commerce.  .  .  .  We  think 
the  necessary  effect  of  these  regula- 
tions is  not  only  to  determine  the 
manner  of  carrying  passengers  to 
Covington  and  the  number  of  ears 
that  are  to  be  run  in  connection  with 
the  business  there,  but  necessarily 
directs  the  number  of  cars  to  be  run 
in  Cincinnati,  and  the  manner  of 
loading  them  when  there,  where  the 
traffic  is  much  impeded  and  other 
lines  of  street  railway  and  many 
hindrances  have  to  be  taken  into  con- 
sideration in  regulating  the  traffic. 
If  Covington  can  regulate  these  nat- 
ters, certainly  Cincinnati  can,  and  in- 
terstate business  might  be  impeded 
by  conflicting  and  varying  regulations 
in  this  respect,  with  which  it  might 
be  impossible  to  comply.  On  one  side 
of  the  river  one  set  of  regulations 
might  be  enforced,  and  on  the  other 
side  quite  a  different  set,  and  both 
seeking  to  control  a  practically  con- 
tinuous movement  of  cars.  As  was 
said  in  Hall  v.  De  Cuir  (1878)  95  U. 
S.  485.  489,  24  L.  ed.  647,  648,  'com- 
merce cannot  flourish  in  the  midst  of 
auch  embarrassments.'  We  need  not 
atop  to  consider  whether  Congress 
has  undertaken  to  regulate  such  in- 
terstate transportation  as  this,  for  it 
is  clearly  wiUiin  its  power  to  do  so, 
and  absence  of  Federal  regulation 
does  not  give  the  power  to  the  state 
to  make  rules  which  so  necessarily 
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control  the  conduct  of  interstate  com- 
merce as  do  these  just  considered." 

b.  Seope  tmd  effect  ot  ro^NlcMon. 

An  ordiiuinee  which  provides  •  pen- 
alty for  each  and  every  person  car- 
ried on  a  street  car  in  excess  of  the 
number  permitted  by  the  ordinance 
practically  abolishes  the  common-law 
obligation  of  a  street  railway  com- 
pany to  stop  at  crossings  and  take  on 
passengers.  Minneapolis  Street  R. 
Co.  V.  Minneapolis  (1911)  189  Fed. 
446,  wherein  it  was  said:  "Now  I 
come  to  §  S  of  the  ordinance  which 
says  that  whenever  any  passenger 
shall  be  admitted  into  any  of  said  cars 
in  excess  of  the  carrying  capacity 
thereof  as  in  said  ordinance  defined, 
said  Minneapolis  Street  Railway  Com- 
pany shall  forfeit  and  pay  to  the  ci^ 
of  Minneapolis  the  sum  of  $50  for 
each  and  every  passenger  so  admit- 
ted.' I  omit  for  the  present  the  pro- 
viso in  that  section.  What  does  that 
section  provide  so  far?  It  provides 
no  more  than  if  the  company  receives 
persons  in  excess  of  seventy-five  into 
a  car  it  shall  pay  $50  for  each  person 
in  excess  of  that  number.  There  is 
nowhere  found  in  that  section  any 
provision  requiring  or  authorizing 
the  company  to  receive  more  than 
seventy-five  persons.  It  expressly 
forbids  the  taking  into  the  car  of 
more  than  seventy-five  persons;  and 
expressly  forbidding  that,  of  course 
it  altogether  abolishes  and  entirely 
pats  to  one  side  any  obligation  on  the 
part  of  the  street  railway  company 
to  stop  to  take  on  passengers  when 
there  are  more  than  seventy-five  per- 
sons in  a  car.  The  street  railway 
company  with  seventy-five  persons  in 
one  of  its  cars  has  the  right  to  refuse 
to  carry  any  more  passengers  in  that 
car.  Counsel  speaks  of  the  common- 
law  obligation  of  the  company  to  stop 
at  crossings  and  take  on  passengers; 
bat  here  the  common-law  obligation 
to  do  that  has  been  modified  and  nec- 
essarily restrained,  and  practically 
abolished  by  this  ordinance.  The  city 
council  has  the  right  to  regulate  the 
running  of  street  cars  in  that  respect. 
If  it  says  in  the  exercise  of  its  power, 
as  it  may  say,  that  after  seventy-five 
people  are  in  a  car  no  more  shall  be 
«  A.L.S.— 9. 


taken  on,  that  would  undoubtedly  re- 
lieve the  company  of  its  obligation  to 
stop  and  take  on  passengers.  The 
company  would  have  a  perfect  right 
to  run  a  car  from  one  end  of  the  line 
to  the  other,  if  there  are  seventy-five 
people  in  it,  without  stopping  any- 
where except  to  allow  passengers  to 
alight.  This  ordinance  does  not  re- 
quire the  company  to  stop  a  car  after 
seventy-five  people  are  in  it,  and  im- 
poses no  penalty  if  it  refuses  to  do 
so." 

When  an  ordinance  regulates  the 
number  of  people .  to  be  carried  in 
street  cars,  a  car  engaged  in  interur- 
ban  traffic  is  not  required  to  stop  at 
the  city  line  and  eject  all  those  pas- 
sengers in  excess  of  the  number  al- 
lowed. Such  cars  are  only  required 
to  take  on  no  more  than  the  number 
allowed  while  in  the  city  limits.  Min- 
neapolis Street  R.  Co.  v.  Minneapolis 
(Fed.)  supra.  In  that  case  it  appeared 
that  an  ordinance  limited  the  number 
of  passengers  to  be  carried.  In  an  ac- 
tion to  restrain  the  enforcement  of 
the  ordinance  it  was  contended, 
among  other  things,  that  such  an  or- 
dinance would  require  interurban 
cars  to  stop  at  the  city  lines  and  eject 
all  the  passengers  in  excess  of  the 
limit.  The  court  said:  "It  has  been 
argued  that  the  ordinance  is  invalid, 
because,  so  far  as  interurban  passen- 
gers are  concerned,  it  would  require 
the  stoppage  at  the  city  line  of  a  car 
having  more  than  seventy-five  per- 
sons in  it  coming  ^rom  St.  Paul,  and 
the  ejectment  of  some  of  the  passen- 
gers. There  is  nothing  whatever  in 
the  ordinance  which  would  justify 
any  such  construction.  It  relates  to 
the  city  of  Minneapolis,  and  the  only 
prohibition  is  that  the  company  shall 
not,  in  the  city,  take  on  any  passen- 
gers after  the  prescribed  number  has 
been  reached.  It  does  not  prohibit 
them  from  bringing  into,  the  city  of 
Minneapolis  a  car  with  eighty  to  one 
hundred  people  on  it." 

A  proviso  in  an  ordinance  that  no 
penalty  shall  be  exacted  if  another 
car  on  the  same  line,  going  in  the 
same  direction  and  on  the  same  track, 
containing  fewer  passengers  than 
the  limit,  shall  at  the  time  of  the  al- 
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leged  offense  be  within  800  feet  of  the 
point  where  the  excess  passenger  is 
admitted,  does  not  require  the  com- 
pany to  run  its  cars  800  feet  apart. 
It  merely  relieves  the  company  from 
the  obligation  of  the  ordinance,  un- 
der certain  circumstances.  Minneap- 
olis Street  R.  Co.  v.  Minneapolis 
(Fed.)  supra.  In  that  case  it  was 
said:  "That,  to  my  mind,  is  the  weak- 
est part  of  the  ordinance,  and  shows 
that  the  city  council  expressly  al- 
lowed the  public  to  do  what  they  re- 
fused to  allow  the  street  car  com- 
pany to  do.  They  refused  to  allow 
the  company  to  overcrowd  its  cars, 
but  did  allow  the  public  to  do  so.  I 
can  see  no  reason  whatever  for  any 
such  proviso  in  the  ordinance.  If  it 
is  an  evil  to  crowd  160  people  into  a 
car,  it  is  just  as  much  of  an  evil 
when  there  is  another  car  within  300 
feet  as  it  is  when  there  is  another  car 
following  within  600  feet.  I  see  no 
defense  whatever  for  that  proviso. 
But  the  fact  that  I  see  no  reason  for 
putting  that  proviso  into  the  ordi- 
nance is  no  ground  for  saying  that 
the  whole  ordinance  is  unreasonable, 
or  that  the  company  has  been  de- 
prived of  its  property  without  due 
process  of  law,  or  that  the  ordinance 
impairs  the  obligation  of  the  contract 
between  the  street  car  company  and 
the  city.  What  does  this  proviso  in 
fact  require?  It  has  been  said  that 
it  requires  the  c<Hnpany  to  run  its 
cars  300  feet  apart  during  the  hours 
named  in  the  ordllnance.  I  find  no 
provision  of  that  kind  whatever  in  the 
ordinance.  There  is  nothing  in  the 
ordinance,  in  this  §  8,  or  in  the  pro- 
viso, from  which  any  such  require- 
ment as  that  can  be  spelled  out.  The 
ordinance  in  §  2  says  that  the  com- 
pany shall  furnish  cars  sufficient  in 
number  for  the  convenience  of  -the 
public;  but  it  nowhere  says  that  they 
shall  be  run  300  feet  apart.  The  fact 
is  that,  so  far  from  the  proviso  im- 
posing an  obligation  upon  the  com- 
pany, or  depriving  it  of  its  property 
without  due  process  of  law,  it  re- 
lieves the  company  from  the  obliga- 
tion imposed  upon  it  in  another  part 
of  the  ordinance.  In  other  words,  the 
city  did  not  go  zf  far  as  it  might 


have  gone.  It  might  have  prohibited 
the  company  from  receiving  more 
than  seventy-five  persons  in  a  car  at 
any  particular  time,  whether  there 
was  a  car  following  it  or  not;  but  by 
this  proviso  it  relieved  the  company 
from  such  obligation,  and  said  that 
it  might  receive,  under  certain  cir- 
cumstances, more  persons  in  a  car 
than  seventy-five.  While  I  think  the 
proviso  is  entirely  unjustifiable  from 
.  the  standpoint  of  public  policy,  yet  I 
see  nothing  in  it  which  would  justify 
the  court  in  declaring  that  it  in- 
fringes the  Constitution  of  the  United 
States.  It  is  not  for  the  court  to  make 
regulations;  that  duty  is  intrusted  to 
the  legislative  power.  All  the  power 
which  this  court  has  in  a  case  of  this 
kind  is  simply  to  determine  whether 
the  legislature  has  violated  any  con- 
stitutional provisions." 

The  possibility  of  extraordinary 
circumstances  arising  in  the  opera- 
tion of  street  railways  in  accordance 
with  the  municipal  regulations  does 
not  thereby  render  the  ordinance  void 
because  of  unreasonableness.  Where 
the  operation  of  a  street  railway  in 
accordance  with  municipal  regula- 
tions is  prevented  because  of  some 
extraordinary  circumstances,  the  com- 
pany, in  an  action  against  it  to  re- 
cover the  penalty,  m^  set  up  the  ex- 
traordinary circumstances  by  way  of 
a  defense.  Minneapolis  Street  R.  Co. 
V.  Minneapolis  (Fed.)  supra;  North 
Jersey  Street  R.  Co.  v.  Jersey  City 
(1907)  75  N.  J.  L.  349.  67  Atl.  1072. 

In  North  Jersey  Street  R.  Co.  v. 
Jersey  City  (N.  J.)  supra,  it  was  con- 
tended on  behalf  of  the  traction  com- 
panies that  if  the  ordinance  was  en- 
forced the  cars  would  be  subjected  to 
innumerable  or  extraordinary  block- 
ades. The  court  held  that  exception- 
al circumstances  that  might  render 
performance  impossible  in  particular 
instances  might  be  availed  of  by  way 
of  defense,  if  an  action  was  brought 
to  recover  the  penalty  prescribed  by 
the  ordinance.  It  was  said:  "No 
doubt,  under  any  schedule  or  system 
of  running  cars,  interruptions  may 
occasionally  be  caused  by  extraordi- 
nary blockades  in  the  street,  or  by- 
other  circumstances  over  which  the 
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traction  company  has  no  control. 
The  ordinance,  however,  should  be 
Kiven  a  reasonable  interpretation, 
and  it  is  not  to  be  supposed  that  the 
company  woald  be  held  liable  for  the 
results  that  might  occasionally  be 
prodaeed  by  causes  beyond  its  con- 
trol. Upon  the  whole,  we  cannot  say 
that  the  requirements  of  the  ordi- 
nance with  respect  to  the  despatch  of 
cars  from  the  Pennsylvania  terminal 
are  either  impossible  of  performance 
or  so  difficult  of  performance  as  to 
render  the  ordinance  oppressive.  The 
operation  of  the  ordinance  is  there- 
fore not  wholly  unreasonable.  Ex- 
ceptional circumstances  that  may  ren< 
der  its  performance  impossible  in  par- 
ticular instances  may  be  availed  of 
by  way  of  defense,  if  action  is  brought 
for  recovery  of  the  penalty  that  the 
ordinance  prescribes.  If  an  ordi- 
nance may  operate  reasonably  in 
some  instances  or  circumstances,  and 
unreasonably  in  others,  it  is.  not 
wholly  void,  and  should  not  be  set 
aside  in  toto." 

In  the  case  first  cited  it  was  said: 
"It  has  been  suggested  that  this  ordi- 
nance is  defective  in  not  providing 
for  extraordinary  occasions,  such  as 
football  games,  baseball  games,  grand 
opera,  and  entertainments  of  that  na- 
ture, when  there  are  a  very  large 
nnmber  of  people  to  be  carried.  But 
the  ordinance  does  not  in  any  manner 
change  the  law  in  respect  to  those 
matters  from  what  it  is  now.  The 
law  does  not  compel  the  company  to 
take  on  these  people  if  the  car  is 
crowded  (and  in  contemplation  of 
the  law  more  than  seventy-five  pas- 
sengers would  crowd  a  car)  under  a 
penalty  for  not  doing  so;  neither  did 
the  old  law  before  this  ordinance  was 
passed  make  any  such  requirement. 
It  was  suggested  in  the  argument  that 
on  the  occasion  of  a  grand  opera  en- 
tertainment in  St  Paul,  people  from 
Minneapolis  on  one  day  all  returned 
on  the  Selby-Lake  line,  which  was 
swamped  thereby,  and  that  on  the 
next  day  they  all  returned  on  the  Co- 
mo-Harriet  line,  and  the  consequence 
was  that  those  cars  were  overcrowd- 
sd.  It  was  urged  that  it  would  be  a 
crest  hardship  if  the  street  railway 


company  was  liable  in  that  case  for 
not  furnishing  cars  sufficient  to  meet 
the  demands  of  the  traffic.  Under  the 
law  as  it  stood  at  the  time  of  this  oc- 
currence, the  company  was  subject 
to  a  suit  by  the  state  for  its  failure  to 
comply  with  §  12  of  the  Ordinance  of 
1876.  But  in  such  a  case  it  would 
have  been  undoubtedly  a  complete 
defense  to  show  that  the  occasion 
was  an  extraordinary  one.  So,  under 
the  new  ordinance,  if  there  should  be 
at  an  unusual  hour  or  occasion  an  ex' 
traordinary  demand  for  cars,  and  the 
company  should  not  be  able  to  fur- 
nish them,  it  would  be  liable  to  a  suit 
by  the  state.  But,  it  would  be  a  com- 
plete defense  to  say  that  the  demand 
was  extraordinary.  In  any  event, 
however,  this  ordinance'  nowhere  im- 
poses any  penalty  upon  the  company 
for  a  failure  to  furnish  sufficient  cars 
either  for  this  or  for  any  other  occa- 
sion." 

If  an  ordinance  provides  that  a  street 
car  conductor  shall  be  criminally  re- 
sponsible fbr  permitting  an  excess 
number  of  passengers  to  board  his  car, 
he  may  be  criminally  prosecuted.  State 
V.  Overby  (1911)  116  Minn.  304.  133 
N.  W.  792;  Phesse  v.  Fisher  [1915]  1 
K.  B.  (Eng.)  572,  [1914]  W.  N.  488,  84 
L.  J.  K.  B.  N.  S.  277,  112  L.  T.  N.  S. 
462,  79  J.  P.  174,  13  L.  G.  R.  269,  31 
Times  L.  R.  65;  Smith  v.  Butler  (1885) 
L.  R.  16  Q.  B.  Div.  (Eng.)  349,  50  J. 
P.  200,  34  Week.  Rep.  416. 

In  State  v.  Overby  (Minn.)  supra, 
the  ordinance  under  consideration 
made  it  an  offense  for  a  conductor  to 
admit  an  excess  of  passengers  into  a 
street  car.  Two  policemen  testified 
that  they  boarded  the  car  with  the 
purpose  of  counting  the  passengers. 
On  a  count  by  them  there  was  an  ex- 
cess of  passengers  besides  them- 
selves. The  conductor  testified  that 
the  police  themselves  constituted  the 
overload.  There  was  no  question 
raised  as  to  the  validity  of  the  ordi- 
nance. The  court  held  that  the  evi- 
dence was  sufficient  to  sustain  the 
conviction. 

In  Phesse  v.  Fisher  [1915]  1  K.  B. 
(Eng.)  572,  [1914]  W.N.  488,  84  L.  J. 
K.  B.  N.  S.  277,  112  L.  T.  N.  S.  462,  79 
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J.  P.  174,  18  L,  G.  R.  269,  31  TinieB  L. 
R.  66,  a  conductor  was  convicted  of 
permitting  an  excess  of  passengrers 
over  the  number  permitted  by  statute 
on  his  car. 

In  Badcock  v.  Sankey  (1890)  54  J. 
P.  (EnjT.)  564,  it  appeared  that  a 
tramway  company  forbade  more  than 
a  certain  number  of  passengers  to  be 
carried  on  a  car,  and  provided  that  a 
conductor  would  be  liable  to  a  penalty 
for  an  infringement  of  any  by-laws. 
It  was  held  that  a  passenger  discom- 
forted by  an  excessive  number  of  pas- 
sengers was  entitled  to  prosecute  a 
conductor  for  breach  of  the  by-law. 

In  Tacoma  v.  Boutelle  (1911)  61 
Wash.  434,  112  Pac.  661,  the  court 
sustained  a  conviction  of  the  superin* 
tendent  of  a  street  railway  company 
for  violation  of  an  ordinance  requir- 
ing cars  to  be  run  at  certain  intervals. 

Itl,  Begulation  by  Public  Servioe  Com- 
mission. 

In  some  jurisdictions  power  is-  giv- 
en to  a  Public  Service  Commission  to 
regulate,  among  other  things,  the 
number  of  passengers  to  be  carried 
on  street  cars.  See  generally,  as  to 
the  power  of  a  Public  Service  Com- 
mission to  regulate  the  operation  of  a 
street  railway,  the  note  to  Puget 
Sound  Traction  Light  &  P.  Co.  v.  Pub- 
lic Service  Commission,  5  A.L.R.  ^6. 

An  order  of  a  Public  Service  Com- 
mission which  required  a  street  rail- 
way company  which  had  discontinued 
through  service  on  some  of  its  lines, 
to  provide  a  sufficient  number  of  cars 
on  the  discontinued  routes,  which 
partly  ran  through  territory  where 
but  few  passengers  were  taken  on,  so 
as  to  provide  seats  for  substantially 
all  passengers,  has  been  held  to  be  un- 
reasonable and  void. 

Puget  Sound  Traction  Light  &  P. 
Co.  V.  Reynolds  (1915)  223  Fed.  371, 
affirmed  in  (1916)  244  U.  S.  574,  61 
L.  ed.  1325,  5  A.L.R.  13,  P.U.R.1917P, 
57,  37  Sup.  Ct.  Rep.  705.  In  that  case 
it  appeared  that  the  petitioner,  a 
street  railway  company,  operated  two 
lines  partly  through  territory  where 
but  few  passengers  were  taken  on.  A 
short  time  prior  to  the  promulgation 
of  an  order  of  the  Public  Service 
Commission  requiring  that  the  com- 


pany should  furnish  sufficient  cars  on 
these  two  lines  to  provide  seats  for 
substantially  all  passengers,  except 
during  an  emergency,  the  company 
had  discontinued  through  service  on 
two  other  lines.  For  a  couple  of 
hours  every  morning  and  evening, 
and  on  Sunday  and  summer  after- 
noons, 30  to  40  per  cent  of  the  pas- 
sengers stood  most  of  the  distance. 
In  an  action  to  restrain  the  enforce- 
inent  of  the  order  of  the  Public  Serv- 
ice Commission,  the  court  held  that 
while  the  Commission  had  ample  au- 
thority to  regulate  the  number  of  pas- 
sengers to  be  carried,  the  order  under 
consideration  was  unreasonable  and 
void.  It  was  said :  "Ample  authority 
for  the  order  of  the  Commission  is 
found,  and  the  franchise  ordinances 
of  the  city  of  Seattle  do  not  stand  in 
the  way  of  its  exercise.  .  .  .  We 
feel  constrained  to  hold,  however, 
that  so  much  of  the  order  as  requires 
the  furnishing  of  seats  for  all  pas- 
sengers on  the  AIki  Point  and  Faunt- 
leroy  Park  lines  is  unreasonable  and 
void,  in  view  of  the  severe  penalties 
imposed  by  law  for  failure  to  comply 
therewith.  The  order  requires  the 
company  to  furnish  seats  for  'sub- 
stantially all  persons  using  the  Alki 
Point  and  Fauntleroy  Park  lines,'  and 
provides  that  'a  substantial  com- 
pliance' with  the  order  shall  be 
deemed  a  sufficient  compliance;  that 
the  company  shall  furnish  seats  at  all 
times  for  the  usual  patronage  of  said 
lines,'  and  excepts  only  'emergency 
crowds'  and  'extraordinary  and  un- 
usual occasions.'  Webster  defines 
'emergency'  as  'an  unforeseen  occur- 
rence or  combination  of  circum- 
stances which  calls  for  immediate  ac- 
tion or  remedy;  pressing  necessity; 
exigency.'  The  same  authority  defines 
'extraordinary'  as  'beyond  or  out  of 
the  common  order  or  method;  not 
usual ;  uncommon ;  rare.'  The  crowds 
which  pass  over  these  two  lines  morn- 
ings and  evenings,  and  the  thousands 
that  flock  to  the  parks  and  beaches 
on  Sundays  and  summer  afternoons, 
are  neither  emergency  crowds,  nor 
are  the  occasions  extraordinary  or 
unusual,  and  to  require  the  company 
to  furnish  cars  and  seats  for  all  who 
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Ittttsent  fhemselves  for  transportatioxt 
over  these  sinsrle-track  railvsys,  ^. 
milefl  in  length,  is  to  require  the  im- 
powible.  We  do  not  underestimate, 
the  difficulties  which  confront  the 
Conunission  in  itf  efforts  to  compel 
the  compsny  to  furnish  adequate  fa-, 
duties,  nor  do  we  overstate  the  diffi- 
culties which  confront  the  company 
in  its  efforts  to  furnish  these  facili- 
ties. The  fumishins  of  seats  for 
passengers  on  street  railways  is  an  un-. 
solved  problem,  and  perhaps  will  re- 
main so  as  long  as  a  considerable  part. 
of  the  population  is  habitually  at- 
tracted in  the  same  direction  at  the 
same  time  in  pursuit  of  business  or, 
pleasure.  The  matter  is  not  wholly 
beyond  regulation  and  control,  how- 
ever. If,  as  appears  in  this  case,  one 
third  of  the  passengers  are  without 
seats  during  certain  hours  of  the  day, 
an  increase  in  facilities  to  that  ex- 
tent during  these  hours  will,  in  a 
large  measure,  relieve  the  congestion. 
Such  an  order  or  regulation  can  be 
made  definite  and  specific,  and  the 
company  can  reasonably  comply 
therewith;  but  to  compel  it  to  fur- 
nish cars  and  seats  at  all  times  and 
on  all  ordinary  occasions  for  all  who 
may  present  themselves  for  transpor- 
tation, as  already  stated,  is  an  unrea- 
sonable requirement,  and  one  to 
which  no  transportation  company 
can  conform.  This  conclusion  finds 
ample  support  in  the  record,  and  is 
supported  by  facts  and  conditions 
within  the  common  knowledge  of  all, 
of  which  a  court  may  well  take  judi- 
cial notice." 

A  mere  extension  of  the  time  set  for 
the  operation  of  a  street  railway  in 
accordance  with  an  order  of  a  Public 
Service  Commission,  and  a  modifica- 
tion of  the  order  in  regard  to  the  cars 
to  be  provided  in  the  interim,  in  no 
way  affects  the  Commission's  right  to 
enforce  the  order  by  writ  of  manda- 
mus after  the  time  set. 

Pnblie  Service  Commission  v. 
Brooklyn  Heights  R.  Co.  (1918)  105 
Misc.  254.  P.U.R.1919B,  258,  172  N. 
T.  Snpp.  790.  In  that  case  it  appeared 
tiiat  the  Public  Service  Commission 
of  the  first  district  of  New  York  or- 
dered the  defendant  companies  to  pro- 


v}d|S  a  certain  number  of  ears  to  re- 
lieve .  the  crowded  condition  of  cars 
during  the  rush  hour.  Later  the  or- 
der W4S  modified  by  agreement, 
whereby  the  rehearing  on  the  order 
was  postponed  for  several  months, 
and  the  companies  agreed  to  purchase 
100  steel  rapid  transit  cars  and  con- 
vert some  of  their  other  cars  into  two- 
car  trains.  This  adjournment  and 
agreement  were  made  with  the.  ex- 
press understanding  that  neither  the 
companies  nor  the  Commission's  rights 
nor  the  Commission's  power  were  to 
be  deemed  prejudiced  thereby.  The 
commissioners  later  sought  to  enforce 
their  order  by  writ  of  mandamus. 
The  court  held  that  the  original  or- 
der of  the  Commission  was  not 
reached  by  the  subsequent  agreement, 
but  merely  modified  as  to  the  time  in 
which  the  company  might  comply, 
and  in  no  wise  affected  the  Commis- 
sion's right  to  a  writ  of  mandamus. 
It  was  said:  "They  claim  that  the 
things  to  be  done  under  the  agree- 
ment were  intended  to  be,  and  under- 
stood by  them  to  be,  a  substitute  for 
the  things  required  to  be  done  by  the 
order,  and  that,  although  they  have 
not  done  any  of  these  things  (except 
to  equip  a  very  few  cars  for  operation 
in  two-car  trains),  their  failure  has 
been  due  not  to  any  fault  of  their 
own,  but  to  conditions  resulting  from 
the  state  of  war,  which  prevented  the 
manufacturers  from  getting  steel  with 
which  to  build  the  cars  and  make  the 
appliances  necessary  to  comply  with 
the  agreement,  and  they  set  forth  in 
great  detail  their  efforts  to  forward 
the  work.  They  further  urged  that 
the  completion  and  operation  of  cer- 
tain rapid  transit  lines,  and  the  im- 
minent completion  and  operation  of 
others,  will  release  many  surface 
cars,  so  as  to  render  the  260  cars  re- 
quired by  the  order  of  February  8, 
1917,  unnecessary  and  useless,  and 
they  further  urge  that  the  cost  of  the 
new  cars,  if  they  be  required  to  or- 
der them  at  this  time,  would  be  ab- 
normally high,  inasmuch  as  the  steel 
market  is  in  a  worse  condition  now 
than  it  was  last  February.  All  of 
these  facts,  they  urge,  show  that  it 
would  be  grossly  inequitable  to  en- 
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force  against  them  the  order  of  Feb- 
ruary 8,  1917.  The  companies'  claim 
that  the  order  should  not  be  enforced 
can  be  sustained,  if  at  all,  only  on 
equitable  grounds;  for  the  order  of 
February  8,  1917,  still  stands  unre- 
voked and  unmodified,  except  as  the 
time  for  compliance  therewith  has 
been  extended  by  the  order  of  Febru- 
ary 20,  1918,  made  in  pursuance  of 
the  agreement  aforesaid.  So  far  as 
the  agreement  of  February  16,  1918, 
is  concerned,  it  did  not  modify  the 
order  of  February  8,  1917,  for  it  was 
expressly  stated  that  the  adjournment 
should  be  'with  the  understanding 
.  .  .  that  neither  the  rights  of  the 
companies  nor  the  rights  and  powers 
of  the  Commission  under  the  present 
order  [the  order  of  February  8,  1917], 
or  under  existing  provisions  of  law, 
are  to  be  deemed  in  any  way  preju- 
diced by  the  adjournment  or  by  the 
action  taken  by  the  companies,'  and 
there  were  other  statements  of  a  sim- 
ilar nature.  The  position  of  the  Com- 
mission is,  therefore,  unassailable  in 
law,  and  can  be  attacked  only  on 
equitable  grounds." 

f F.  ProaeeuUon  as  for  nviaanee. 

The  overcrowding  of  street  cars 
does  not  constitute  a  public  nuisance 
for  which  the  company  is  criminally 
responsible.  Toronto  R.  Co.  v.  Rex 
[1917]  A.  C.  (Eng.)  680,  86  L.  J.  P. 
C.  N.  S.  195,  117  L.  T.  N.  S.  579,  84 
Times  L.  R.  1,  Ann.  Cas.  1918A,  991, 
reversing  (1915)  34  Ont.  L.  Rep.  589, 
9  Ont.  Week.  N.  152,  which  affirms 
(1911)  23  Ont.  L.  Rep.  188,  18  Ont. 
Week.  Rep.  104,  18  Can.  Crim.  Cas. 
417.  And  see  the  reported  case  (Com. 
v.  South  CJovington  &  C.  Street  R. 
Co.  ante,  118. 

The  reason  for  the  rule  was  given, 
in  the  reported  case  (Com.  v.  South 
C!oviNOTON  &  C.  Street  R.  Co.)  to  be 
that  if  a  criminal  prosecution  against 
the  railroad  company  was  permitted, 
the  matter  of  guilt  or  innocence 
would  thereby  be  left  to  the  jury, 
and  different  juries  would  thereby  ar* 
rive  at  different  views.  The  compa- 
nies would  therefore  be  at  a  loss  as  to 


whether  they  were  violating  or  ob- 
serving the  law. 

In  Toronto  R.  Co.  v.  Rex  (Eng.) 
supra,  a  street  railway  company  was 
indicted  for  committing  a  common 
nuisance,  in  that  it  overcrowded  its 
cars,  thereby  endangering  the  lives, 
health,  safe^,  comfort,  and  property 
of  the  public.  It  also  appeared  that 
in  the  articles  of  agreement,  which 
were  later  confirmed  by  statute,  the 
company  agreed  that  the  cars  were 
not  to  be  overcrowded.  What  con- 
stituted an  overcrowded  ear  was  to 
be  determined  by  the  city  engineer, 
and  his  decision  approved  by  the  city 
council.  A  demurrer  to  the  indict- 
ment was  overruled.  The  jury  found 
the  company  guilty  of  endangering 
the  comfort  and  property  of  the  pub- 
lic, but  disagreed  on  their  endanger- 
ing the  lives,  health,  and  safety  of 
the  public.  In  reversing  the  convic- 
tion the  court  held  that  the  demurrer 
should  have  been  allowed,  as  the  ob- 
ligation of  the  company  was  a  con- 
tractual obligation  with  the  city.  The 
cars  were  not  public  places  and  the 
overcrowding  of  the  cars  did  not  af- 
fect the  public  generally,  but  only 
those  who  used  the  cars.  The  court 
said:  "The  obligation  of  the  appel- 
lants was  a  contractual  obligation  to 
the  corporation.  There  was  no  duty 
to  the  public  generally.  That  the  elec- 
tric cars  ran  on  rails  along  the  streets 
made  no  difference  in  this  respect. 
For  these  cars  were  on  the  street  in 
derogation  of  the  public  right,  which 
the  legislature  of  Ontario  and  the  cor- 
poration of  Toronto  had  thought  it 
advantageous  to  interfere  with.  The 
cars  were  not  the  less  thereby  the 
property  of  the  appellants,  which  the 
public  could  only  enter  by  invitation. 
Whatever  conditions  in  the  grant  of 
the  appellants'  title  tho  corporation 
had  contracted  for  obtained  merely  be- 
tween them  and  the  appellants.  The 
overcrowding  was  not  a  matter  that 
affected  the  public  as  such,  but  only 
those  members  of  the  public  who  had 
obtained  from  the  appellants  licenses 
to  enter  the  cars."  R.  C.  L. 
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B.  YOUNG  et  al. 

▼. 

CUMBERLAND  COUNTY  EDUCATIONAL  SOCIETY. 

MmtUmtiky  Oourt  of  Jlppemi*  —  ManOi  18,  1919. 
(183  Ky.  626,  210  S.  W.  494.) 

Damasres  —  wflfal  substitution  of  inferior  materiaL 

1.  If  one  contractinsr  to  construct  a  buildinfir  wilfully  substitutes  for 
the  material  called  for  other  material  wholly  unsuited  to  the  purpose,  the 
measure  of  damages  is  the  cost  of  reconstruetinsr  <^  building  according 
to  contf  act 

ISee  note  on  this  question  beginning  on  page  187.] 

Appeal  —  mlingB  against  appellee  — 
abaeaee  of  cross  appeal. 

2.  Rulings  against  appellee  which 
are  not  brought  up  by  cross  appeal 
eannot  be  reviewed. 

[See  2  B.  C.  L.  182.] 

Damages  —  failure  to  construct  build- 


ing according  to  contract. 

3.  The  damages  in  case  inferior 
material  is  substituted  for  that  called 
for  by  a  building  contract  are  the  dif- 
ference in  y&lne  of  the  building  as 
constructed  and  as  it  would  have  been 
had  the  contract  been  followed. 

[See  6  R.  a  L.  868.]     . 


—  allowance  for  worthless  ba'Iding. 

4.  Damages  for  substituting  worth- 
less material  for  that  called  for  by 
the  contract  in  constructing  a  build- 
ing cannot  be  based  on  the  theory  that 
the  building  is  worthless  if  it  is  pos- 
sible to  remedy  the  defective  condi- 
tions at  a  reasonable  expense. 

Appeal  —  final  judgment  —  when  re- 
fused. 

6.  Final  judgment  will  not  be  di- 
rected on  appeal  if  the  ends  of  justice 
require  further  evidence  upon  the 
principal  issue  in  the  case. 

[See  2  R.  C.  L.  282.] 


Appeal  by  defendants,  cross  petitioners,  from  a  judgment  of  the  Circuit 
Court  for  Cumberland  County  in  favor  of  tile  defendant  society  on  its 
counterclaim,  in  an  action  brought  to  recover  a  balance  alleged  to  be  due 
on  a  contract  for  the  construction  of  a  school  building.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  Commissioner. 

Mr.  Prescott  Sandidge  for  appel-     After  the  execution   of  these  con- 


lants. 

Messrs.  W.  E.  Miller,  Charles  Gray- 
er, C.  R.  Hicks,  and  J.  O.  Ewing  for 
appellee. 

Clay,  C,  filed  the  following  opin- 
ion: 

The  Cumberland  County  Educar 
tional  Society,  a  corporation,  was 
organized  for  the  purpose  of  pur- 
chasing a  site  and  erecting  buildmgs 
thereon  to  be  leased  and  used  as  an 
educational  institution.  To  that 
end,  it  purchased  8  acres  of  land  in 
the  town  of  Burkesville  and  entered 
into  contracts  with  Charles  Grayer 
to  construct  a  school  building  for 
the  sum  of  $7,500,  and  with  R. 
Young  to  build  two  frame  dormitory 
buildings  for  the  sum  of  $5,940. 


tracts  R.  Young  and  C.  R.  Payne 
entered  into  a  partnership  for  the 
erection  of  the  two  dormitory  build- 
ings, and  later  on,  Young,  Payne, 
and  Grayer  entered  into  a  partner- 
ship for  the  construction  of  all  the 
buildings.  The  grounds  and  build- 
ings were  leased  to  Payne.  Upon 
the  completion  of  the  buildings, 
Payne  moved  to  and  proceeded  to 
conduct  the  school  for  two  or  three 
years. 

Grayer  brought  this  suit  against 
the  Cumberland  County  Educational 
Society,  R.  Young,  and  C.  R.  Pasme, 
and  sought  a  mechanics'  lien  for  the 
sum  of  $4,949,  the  balance  due  un- 
der the  contract,  and  for  the  further 
sum  of  $922.02,  the  amount  due  for 
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extras.  He  charged  that  Young  and 
Payne  were  in  collusion  with  the 
Cumberland  County  Educational  So- 
ciety to  prevent  him  from  recover- 
ing what  was  due  him,  and  that  they 
would  not  unite  as  plaintiffs.  Young 
and  Payne  filed  a  joint  answer, 
counterclaim,  and  cross  petition, 
denying  collusion  and  asserting 
their  claim  and  lien  for  certain  bal- 
ances due.  The  Cumberland  County 
Educational  Society  filed  an  answer 
and  counterclaim,  denying  the  right 
of  Grayer,  Young,  and  Payne  to  re- 
cover, and  pleading  that  it  was 
damaged  in  a  large  sum  because 
the  brick  building  was  practically 
worthless.  Later  on  it  filed  an 
amended  answer  charging  a  conspir- 
acy between  Young,  Payne,  and 
Grayer  to  cheat  and  defraud  it  out 
of  its  money,  and  asked  damages  on 
this  account  in  the  sum  of  $10,- 
125.18.  During  the  progress  of  the 
action  Grayer  abandoned  his  origi- 
nal suit  and  asserted  a  claim  against 
Young  and  F&yne  for  217  days' 
service  at  $2  per  day.  On  final 
hearing  the  chancellor  held  that  the 
brick  school  building  was  worthless, 
that  there  was  due  Grayer,  Young, 
and  Payne,  under  the  contracts,  the 
sum  of  $2,276.07,  and  also  the  sum 
of  $702.92  for  extras,  and  rendered 
judgment  on  the  Educational  So- 
ciety's counterclaim  against  Grayer, 
Young,  and  Payne  for  the  sum  of 
$7,500,  less  the  sum  of  $2,978.99. 
The  Society's  claim  for  damages  of 
$10,125.18  on  the  ground  of  fraud 
was  rejected,  as  was  also  Grayer's 
claim  against  Young  and  Payne. 
Yotmg  and  Pajme  appeal. 

No  cross  appeal  has  been  prose- 
cuted either  by  the  Educational  So- 
ciety or  Grayer; 
■jr*rniirlpi>eii««  hence  that  part  of 
OT»*yZ«"«*i  ***^  judgment  re- 
jecting the  Society's 
claim  for  fraud  and  Grayer's  labor 
claim  against  Young  and  Payne 
cannot  be  reviewed. 

Besides  other  defects  which  could 
have  been  easily  remedied,  it  was 
shown  that  a  large  number  of  the 
facing  brick  were  soft  instead  of 
hard,    and    when    exposed    to  the 


weather  disintegrated  and  ran  over 
the  outside  wall.  Three  or  four  of 
the  directors  of  the  Educational  So- 
ciety testified  that,  in  their  opinion, 
the  brick  building  was  mirthless. 
None  of  them,  however,  had  ever 
had  any  experience  as  contractors 
or  builders,  and  were  unable  to  state 
whether  or  not  the  defective  brick 
could  have  been  removed  and  good 
brick  substituted.  Charles  Grayer 
also  stated  that  the  building  was  in 
such  condition  that  no  one  would 
want  to  take  it.  On  the  other  hand, 
an  experienced  contractor,  in  an- 
swer to  the  hypothetical  question 
whether  the  defective  brick  could 
have  been  removed  and  hard  brick 
substituted,  replied  that  this  could 
be  dobe  at  an  expense  of  about  $80 
per  thousand  for  hard  brick. 

The  brick  building  was  accepted 
and  used  for  the  purpose  for  which 
it  was  constructed.  Ordinarily,  in 
a  case  like  this,  the  measure  of 
damages  is  the  dif- 


ference between  the  JS?!.*"  «_ 

1  ^    ±t        1      .1  1      iMlnre  to  ooa- 

Value  of    the    build-    mtnct  «al1dlB« 

ing   as  constructed  T^^V  ** 
and  what  its  value 
would  have  been  if  it  had  been  con- 
structed according  to  the  contract. 
Hartford  Mill  Co.  v.  Hartford  To- 
bacco Warehouse  Co.  —  Ky.  — ,  121 
S.  W.  477;  Culbertson  v.  Ashland 
Cement  &  Constr.  Co.  144  Ky.  614, 
139    S.    W.    792;    Cunningham  v. 
Fischer,  20  Ky.  L.  Rep.  1167,  48  S. 
W.  993;  Short  v.  Moore,  19  Ky.  L. 
Rep.  1225,  43  S.  W.  211.    However, 
where  the  contractor  wilfully  varies 
from  the  contract  by  using  materials 
not  only  different  from  those  con- 
tracted    for,     but 
wholly      unsuitable  :;T?ifr„'„"ot" 
for  the  purpose,  the  Jjjj^*"'  "■*" 
true     measure    of 
damages  is  tiie  actual  cost  of  recon- 
structing the  building  according  to 
the  contract    (Morgan  v.  Gamble, 
230  Pa.  165,  79  Atl.  410)  ;  and  it 
seems  to  us  that  this  is  the  measure 
of  damages  applicable  to  the  pecu- 
liar facts  of  this  case,  since  it  ap- 
pears that  soft  and  unsuitable  brick 
were  used  in  the  outside  walls  in- 
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stead  of  bard  brick,  as  required  by 
the  contract.  The  judgment  below 
was  based  on  the  finding  that  the 
building  was  worthless.  Manifest- 
ly, if  the  defective  conditions  could 
have  been  remedied,   the  building 

— ..— ^ ,to,     was  not  worthless. 

None  of  the  wit- 
nesses for  the  So- 
ciety were  able  to  say  this  could  not 
be  done.  On  the  other  hand,  an 
experienced  builder  gave  it  as  his 
opinion  that  the  defective  brick 
could  have  been  removed  and  hard 
brick  put  in  their  stead  at  a  rea- 
sonable   eixpense.    In  our  opinion. 


worth!' 
hmlMlB 


the  evidence  was  not  sufficient  to 
sustain  the  chancellor's  finding  that 
the  building  was  utterly  worthless. 
In   view,   however,  A,peid-«nia 
of  the  fact  that  the  ludBment- 
case  was  not  fully  '•'»•"«'»■«*• 
developed  with  respect  to  the  cost 
of  remedying  the  defective  condi- 
tions, the  ends  of  justice  require 
that  the  parties  be  given  an  oppor- 
tunity to  introduce  further  evidence 
on  the  question,  and  no  final  judg- 
ment will  be  directed. 

Judgment  reversed,  and  cause  re- 
manded for  proceedings  consistent 
with  this  opinion. 


ANNOTATION. 

y/ilM  or  mtentkmal  variatSon  by  contractor  from  tcamu  of  contract  m  regard 
to  material  or  work  at  affecting  meaaure  of  daraaget. 


I.  Introductory,  187. 

II.  Majoritsr  mle,  137. 

IIL  MinoKitgr  rale,  143. 

T.  Introductory. 

It  is  not  the  purpose  of  this  note  to 
discuss  the  proper  measur?  of  dam- 
ages for  the  breach  of  a  building  con- 
tract, but  only  to  consider  how  far 
that  measure  is  affected  by  a  wilful 
or  intentional  departure  in  materials 
or  workmanship  from  the  terms  of 
the  contract  It  is  generally  conceded 
that  the  common-law  rule  requiring, 
a  strict  or  literal  performance  of  a 
contract  has  been  greatly  relaxed  in 
actions  on  building  contracts,  so  that 
a  builder  need  only  substantially  per- 
form his  agreement  in  good  faith  in 
order  to  support  a  recovery.  6  R.  0. 
L.  967.  In  such  case  the  builder  is 
entitled  to  recover  the  contract  price, 
less  a  deduction  for  the  damage 
caused  by  the  omissions  or  defects. 
6  R.  C.  L.  968.  By  a  "wilful"  or  an 
"intentional"  departure,  as  the  phrase 
is  used  in  this  note,  is  meant  a  de- 
parture in  bad  faith. 

//.  Majority  rule. 

By  the  weight  of  authority  a  build- 
ing contractor  who  wishes  to  take  ad- 
vantage of  the  doctrine  of  substantial 
performance  must  not  be  guilty  of  a 
wiltol    or    an    intentional    departure 
from  the  terms  of  his  contract.    If  he 


wilfully  or  intentionally  departs  from 
the  terms  of  the  contract,  either  in 
materials  or  work,  he  is  barred  from 
recovering  anything. 

California.— Perry  v.  Quackmbush 
(1894)  105  Cal.  299,  38  Pac.  740. 

District  of  Colinnbia.r— Beha  v.  Ot- 
tenberg   (1888)    6  Mackey,  348. 

Massachusetts.- — Bowen  v.  KindMll 
(1909)  203  Mass.  364,  133  Am.  St. 
Rep.  302,  89  N,  E.  542. 

Minnesota.  —  Elliott  v.  Caldwell 
(1890)  43  Minn.  357,  9  L.R.A.  62,  46 
N.  W.  846. 

Montana.  —  Franklin  v.  Schultz 
(1899)  23  Mont.  166,  67  Pac.  1037. 

New  York.  —  Fox  v.  Davidson 
(1899)  36  App.  Div.  159,  55  N.  Y. 
Supp.  524;  D'Amato  v.  Gentile  (1910) 
64  App.  Div.  625,  66  N.  Y.  Supp.  833, 
affirmed  in  (1903)  173  N.  Y.  596,  65 
N.  E.  1116;  D' Andre  v.  Zimmerman 
(1896)  17  Misc.  357,  39  N.  Y.  Supp. 
1086;  May  v.  Menton  (1896)  18  Misc. 
737,  41  N.  Y.  Supp.  650;  Kohl  v.  Flem- 
ing (1897)  21  Misc.  690,  47  N.  Y. 
Supp.  1092;  Smith  v.  Gugerty  (1848) 
4  Barb.  614;  Hopper  v.  Cutting  (1891) 
87  N.  Y.  S.  R.  504,  13  N.  Y.  Supp.  820. 

North  Dakota.  —  Braseth  v.  State 
Bank  (1904)  12  N.  D.  486,  98  N.  W. 
79. 

Pennsylvania.— Gillespie  Tool  Co.  v. 
Wilson  (1888)  123  Pa.  19,  16  Atl.  86; 
Wade  V.  Haycock  (1855)  25  Pa.  382. 
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In  Perry  v.  Quackenbush  (Cal.) 
supra,  it  appeared  that  a  contractor 
agreed  to  erect  a  building  of  the  best 
material,  according  to  certain  plans 
and  specifications.  The  owner  of  the 
land,  as  a  part  of  the  contract,  exe- 
cuted and  delivered  to  the  contractor 
a  promissory  note  for  the  contract 
price  and  a  mortgage  to  secure  the 
same.  In  an  action  to  have  the  note 
and  mortgage  canceled,  it  appeared 
that  the  material  used  in  the  con- 
struction of  the  house  was  second- 
hand and  inferior  to  that  contracted 
for,  and  the  foundation  was  smaller 
than  that  contracted  for.  The  trial 
court  canceled  the  mortgage  only  to 
the  extent  of  the  difference  between 
the  value  of  the  building  as  contract- 
ed for  and  its  value  as  built.  The 
appellate  court  held  that  the  devia- 
tions from  the  terms  of  the  contract 
were  intentional  departures,  amount- 
ing to  a  fraud,  and  that  the  rule  in 
regard  to  recovery  in  cases  of  sub- 
stantial performance  did  not  apply 
where  the  departures  from  the  terms 
of  the  contract  were  made  in  bad 
faith,  and  held  accordingly  that  the 
owner  of  the  land  was  entitled  to  have 
the  whole  mortgage  canceled.  It  was 
said:  "It  is  found,  for  instance,  that 
defendant  did  not  furnish  the  quan- 
tity or  quality  of  materials  called  for, 
and  did  not  construct  the  building  in 
a  good  and  workmanlike  manner. 
That  the  foundation  was  not  as  large 
as  contracted  for,  and  instead  of  good 
hard  brick  he  used  old,  secondhand 
brick  of  poor  quality.  The  piers  were 
only  one-fourth  part  as  large  as  called 
for,  and  of  inferior  old  brick,  and  only 
half  as  many  of  them.  There  was  no 
first-class  lumber  in  the  framework, 
and  some  of  it  was  old  refuse  lumber 
from  other  buildings.  The  paint  used 
was  inferior  to  that  called  for  in  the 
agreement.  ...  If  there  were  no 
other  findings  save  the  specific  find- 
ings, I  think  it  a  case  where  the  ulti- 
mate fact  that  the  contract  has  not 
been  substantially  performed  would 
be  necessarily  inferred.  The  findings 
may  be,  in  fact,  unjust  to  defendant, 
but  we  cannot  go  behind  them ;  if  true, 
tfaey  show  an  intentional  departure 
from  the   contract, — in   fact,   an   at- 


tempted fraud.  Under  such  circum- 
stances the  court  would  not  have  been 
justified  in  finding  that  there  had 
been  a  substantial  performance.  Nor 
does  the  finding  that  the  difference 
between  the  value  of  the  house  as 
actually  constructed  and  as  it  should 
have  been  was  only  ^350  tend  to  show 
that  the  contract  had  been  substan- 
tially performed.  That  might  have 
been  true,  though  the  structure  were 
totally  unlike  the  house  contracted 
for.  The  owner  has  a  right  to  have 
built  the  structure  he  contracted  for, 
and  not  another.  Even  his  caprices, 
as  expressed  in  the  contract,  must  be 
complied  with,  even  though  they 
would  not  have  added  to  the  value 
of  the  structure,  or  may  have  lessened 
its  value.  It  is  only  when  this  plan 
has  been  substantially  embodied  in  the 
work  that  the  court  can  have  an  occa- 
sion to  estimate  the  deficiencies.  The 
authorities  are  very  clear  upon  this 
point.  There  are  a  variety  of  casea 
to  which  th&  so-called  modem  equi- 
table rule  had  been  applied.  .  .  . 
Good  faith,  however,  on  the  part  of 
the  contractor,  is  not  enough.  The 
owner  has  a  right  to  a  structure  in 
all  essential  particulars  such  aa  he 
has  contracted  for;  and  to  authorize 
a  court  or  jury  to  find  tiiat  there  haa 
been  a  substantial  performance,  it 
must  be  found  that  he  has  such  « 
structure.  The  court  cannot  say  that 
anything  is  immaterial  which  the  par- 
ties have  made  material  by  their  con- 
tract. One  has  the  right  to  determine 
for  himself  what  he  deems  a  good 
foundation,  or  what  materials  he  de- 
sires to  be  used,  and  if  he  contracts 
for  them,  neither  the  contractor  nor 
the  court  has  the  right  to  con^>el  him 
to  accept  something  else  which  may 
be  shown  by  the  witnesses  to  be  just 
as  good  or  even  better.  No  precise 
rule  can  or  ought  to  be  laid  down 
upon  this  subject,  but  whenever  such 
a  case  arises,  courts  and  juries  should 
see  to  it  that  the  design  of  the  owner 
shall  not  be  defeated  in  any  impor- 
tant respect.  I  think  the  judgment 
should  be  modified  by  giving  plaintiffs 
a  decree  in  accordance  with  Ac 
prayer  of  the  complaint" 

In  Beha  v.  Ottenberg   (D.  C)   sv- 


Digitized  by 


Google 


ANNO.— CONTRACTOR— WILFUL  VARIATION  FROM  CONTRACT.    139 


pn,  »n  action  to  enforce  a  Aechan- 
ics'  lien,  it  appeared  that  a  contractor 
performed  work  and  labor  and  fur- 
nished materials  on  the  premises  of 
defendant,  onder  a  written  contract 
The  work  waa  to  be  done  in  a  work- 
manlike manner  and  the  materials 
were  to  be  of  the  best  On  the  hear- 
ing it  was  admitted  that  the  work  was 
not  done  strictly  in  accordance  with 
the  terms  of  the  contract  and  the 
materials  were  not  of  the  required 
quality.  Complainant  contended  that 
the  contract  was  substantially  per- 
formed, and  that  an  expenditure  of  a 
comparatively  small  amount  of  money 
would  put  the  work  in  the  condition 
provided  for  in  the  contract  The 
defendant  contended,  on  the  other 
hand,  that  the  plaintiff  had  wilfully 
and  fraudulently  varied  from  the 
terms  of  the  contract  and  that  the 
materials  were  so  inferior  and  the 
woric  so  defective  as  greatly  to  de- 
preciate the  value  of  the  building. 
The  court  said:  "Of  course,  if  there 
has  been  a  fraudulent  disregard  of 
the  contract  nothing  whatever  could 
be  recovered  in  any  court" 

In  Bowen  v.  Kimbell  (1909)  20% 
Haas.  364,  ISS  Am.  St  Rep.  S02,  89 
N.  E.  642,  an  action  to  recover  the 
balance  due  nnder  a  building  con- 
tract the  referee  found  that  the 
buikter  intentionally  departed  from 
the  tmna  of  the  contract  in  the  qual- 
ity of  the  plaster.  The  court  held 
ttat  the  intentional  departure  was 
enelasive  against  the  builder's 
right  to  recover.  It  was  said:  "We 
think  that  tiie  referee's  finding  of  fact 
that  the  plaintiff  was  guilty  of  an 
irtentional  departure  from  the  eon- 
tract  in  a  substantial  matter,  is  con- 
eliwive  against  his  right  to  recover, 
u  well  under  the  rule  in  Massachvi- 
letts  as  it  would  be  nnder  that  in 
•tfaer  states.  It  shows  a  lack  of  good 
buth  on  the  part  of  the  plaintiff  in 
Us  dealings  with  the  defendants  un- 
fcr  the  contract" 

In  PhiUip  V.  Gallant  (1876)  62 
N.  T.  268,  an  action  to  recover  the 
eentraet  price  of  a  building,  the  ref- 
eree found  that  there  had  been  a  sub- 
stantial performance,  and  that-  the 
weik  was  defective  in  but  slight  par- 


ticulars. The  court  held  that  in  order 
to  support  a  recovery  for  the  contract 
price  of  a  building  contract,  there 
must  be  no  wilful  or  intentional  de- 
parture. It  was  said:  "When  a 
builder  has  in  good  faith  intended  to 
and  has  substantially  complied  with 
the  contract  although  there  may  be 
slight  defects  caused  by  inadvertence 
or  unintentional  omissions,  he  may 
recover  the  contract  price,  less  the 
damage  on  account  of  such  defects. 
.  .  .  There  must  be  no  wilful  or 
intentional   departure." 

In  Kohl  V.  Fleming  (1897)  21  Misc. 
690,  47  N.  Y.  Supp.  1092,  it  was  held 
that  since  any  intention  to  perform 
substaptially  a  building  contract  was 
negatived  by  the  contractor's  refusal 
to  complete  the  work  when  called  on, 
he  was  not  entitled  to  recover  the 
contract  price,  nor  was  he  entitled 
to  be  credited  with  that  amount  less 
a  proper  amount  as  a  necessary  ex- 
pense to  which  the  defendants  were 
put  in  the  completion  of  the  work.  It 
was  said:  "Upon  the  issue  of  per- 
formance the  evidence  was  in  direct 
conflict;  but  from  the  testimony  ad- 
duced for  the  defense,  the  trial  court 
was  well  authorized  to  find  that  the 
plaintiff  had  not  substantially  ful- 
filled the  agreed  requirements,  and 
had  refused  to  supply  the  omissions 
when  his  attention  was  called  to  them. 
This  being  found  as  a  fact,  the  plain- 
tiff was  not  entitled  to  a  recovery  of 
the  contract  price,  nor  eould  he  de- 
mand that  he  be  credited  with  that 
amount  less  deductions  for  the  neces- 
sary expense  to  which  the  defendants 
were  pnt  when  completing  the  work 
(Woodward  v.  Fuller  (1880)  80  N.  Y. 
812),  since  any  Intention  to  substan- 
tially perform  was  negatived  by  his 
refusal  to  complete  when  called 
upon." 

In  BUiott  V.  C^aldwell  (1890)  48 
Minn.  867,  9  LJI.A.  62,  .46  N.  W.  846, 
it  appeared  that  a  contractor  agreed 
to  construct  a  dwelling  house  for  a 
gross  sunL  In  an  action  on  the  con- 
tract to  recover  the  contract  price,  it 
■Was  found  that  the  contractor  fraud- 
uleatiy  and  intentionally  varied  from 
the  terms  of  the  agreement  in  many 
material  respects;    The  supervisor  of 
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the  work  had  been  discharged  because 
he  conspired  with  the  contractor  to 
vary  from  the  terms  of  the  contract. 
The  court  held  that  a  contractor  who 
intentionally  and  fraudulently  varied 
from  the  terms  of  the  contract,  and 
who  sued  thereon,  could  not  claim  the 
benefit  of  the  doctrine  of  substantial 
performance,  and  could  recover  noth- 
ing. It  was  said :  "Upon  such  a  state 
of  facts,  the  plaintiffs  cannot  recover 
on  the  express  contract,  because  they 
have  not  performed  it  on  their  part, 
and  performance  is  a  condition  preced- 
ent to  payment.  They  have  not  at  all 
brought  themselves  within  the  liberal 
rule  of  'substantial  performance'  laid 
down  in  Leeds  v.  Little  (1890)  42 
Minn.  414,  44  N.  W.  309,  for  the  omis- 
sions and  deviations  were  not  slight 
and  easily  remedied,  but  substantial, 
and  remediless  except  by  tearing  down 
and  rebuilding  the  structure.  Neither 
were  they  the  result  of  mistake  or 
oversight,  but  intentional  and  even 
fraudulent.  And  we  may  remark 
here,  in  passing,  that  the  very  nature 
of  the  deviations,  as  in  using  inferior 
and  defective  material  all  through  the 
building,  is  intrinsic  evidence  strong- 
ly supporting  the  finding  that  plain- 
tiffs acted  fraudulently.  No  case,  we 
think,  can  be  found  where  the  doc- 
trine of  'substantial  performance'  was 
applied  to  such  a  state  of  facts.  To 
justify  a  recovery  upon  the  contract 
as  substantially  performed,  the  omis- 
sions or  deviations  must  be  the  result 
of  mistake  or.  inadvertence,  and  not 
intentional,  much  less  fraudulent; 
and  they  must  be  slight  or  suscepti- 
ble of  remedy,  so  that  an  allowance 
oot  of  the  contract  price  will  give  the 
other  party  substantially  what  he 
contracted  for.  They  must  not  be 
substantial  and  running  through  the 
whole  work,  so  as  to  be  remediless, 
and  defeat  the  object  of  having  the 
work  done  in  a  particular  manner. 
And  these  are  questions  of  fact  for 
the  jury  or  trial  court.  Olmstead  v. 
Beale  (1887)  19  Pick.  (Mass.)  628; 
Woodward  ▼.  Fnller  (N.  T.)  supra. 
It  may  seem  a  harsh  doctrine  to  hold 
that  a  man  who  has  built  a  hoase 
shall  have  no  pay  for  it,  but  the  other 
party  can  well  say:     1  never  made 


any  such  agreement.  I  agreed  to  pay 
you  if  you  would  build  my  house  in  a 
qertain  manner,  which  you  have  not 
done.'  The  fault  is  with  the  one  who 
voluntarily  violates  his  contract." 

In  Franklin  v.  Schultz  (1899)  28 
Mont  165,  57  Pac.  1037,  it  appeared 
that  a  builder  agreed  to  erect  a  two- 
story  and  basement  brick  house  in 
accordance  with  certain  plans  and 
specifications.  One  of  the  rooms  in 
the  basement  was  never  plastered, 
and  a  flue  was  never  built  in  that 
room.  It  was  held  that  inasmuch  as 
the  builder  failed  to  prove  that  the 
omission  was  unintentional  or  the 
result  of  an  oversight,  he  could  not 
recover.  The  court  said:  "This  is 
not  an  action  to  recover  what  the 
services  and  materials  were  reason- 
ably worth.  It  is  to  recover  the 
agreed  price  fixed  by  an  express  con- 
tract in  writing.  The  evidence  does 
not  tend  to  prove  a  substantial  per- 
formance by  the  plaintiff  of  the  con- 
tract; nor,  under  the  circumstances, 
can  it  successfully  be  maintained 
that  the  failure  to  plaster,  or  the 
omission  to  build  the  flue,  was  unin- 
tentional or  a  mere  oversight.  The 
plaintiff  may  lawfully  insist  upon 
payment  only  when  the  conditions  on 
which  payment  is  due  have  been  per- 
formed. 'While  slight  and  insignifi- 
cant imperfections  or  deviations  may 
be  overlooked,  on  the  principle  of  "De 
minimis  non  curat  lex,"  the  contract 
in  other  respects  must  be  performed 
according  to  its  terms.  When  the  re- 
fusal to  proceed  is  wilful,  the  differ- 
ence between  substantial  and  literal 
performance  is  bounded  by  the  line  of 
de  minimis.  .  .  .  Substantial  p«r- 
fdrmance  is  not  sufficient,  except 
when  it  is  understood  as  excluding 
only  such  unsubstantial  differences  as 
the  parties  are  presumed  not  to  have 
had  in  contemplation  when  they  made 
the  contract.'  Van  Clief  v.  Van  Vech- 
ten  (1892)  180  N.  Y.  571,  29  N.  E. 
1017." 

In  D'Amato  v.  Gentile  (1910)  54 
App.  Div.  625,  66  N.  Y.  Supp.  833, 
affirmed  in  (1903)  178  N.  Y.  696,  65 
N.  E.  1116,  it  appeared  that  a  con- 
tractor wilfully  and  deliberately  va- 
ried from  the  terms  of  the  contract 
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in  workmanship  and  materials,  using 
inferior  material  and  making  omis- 
sions and  changes.  In  an  action  by 
the  contractor  for  the  balance  of  the 
contract  price,  the  court  held  that, 
a  contractor  who  wilfully  and  delib- 
erately deviated  from  the  terms  of 
the  contract  could  not  take  advantage 
of  the  rule  that  a  contractor  who  has 
in  good  faith  substantially  performed 
a  contract  might  recover  the  contract 
price,  less  a  suitable  amount  for  de- 
fendant's damage.  In  such  a  case  the. 
Qontractor  can  recover  nothing,  while 
the  owner  of  the  building  can  recover 
his  damage.  It  was  said:  "The  char- 
acter and  extent  of  the  defects,  omis- 
sions, and  departures  from  the  plain 
■teaning  of  the  contract  are  so  great 
in  the  case  at  bar  that  it  cannot  be 
fairly  said  that  the  plaintiff  has  sub- 
stantially performed  upon  his  part,  es- 
pecially as  he  has  in  the  main  pur- 
posely made  the  changes  complained 
of  by  the  defendant.  While  the  wis- 
dom of  the  rule  which  permits  a  re<- 
eoveiy  on  a  building  contract  in  cases 
where  there  have  been  slight  and  in- 
advertent departures  from  tiie  terms 
of  the  contract  cannot  be  doubted,  yet 
it  mast  be  borne  in  mind  that  it  will 
not  do  to  so  far  relax  the  rule  that 
eontrmetors  can  wilfully  disregard 
and  ignore  the  plain  meaning  and  in-> 
tent  of  a  bailding  contract,  and  then 
aak  tiie  court  to  adjust  supposed 
equities  based  not  upon  a  substan- 
tial performance,  but  upon  a  clear 
nonperformance  of  the  contract.  The 
plaintiff  claims  that  the  changes  and 
omissions  were  made  with  the  consent 
of  the  defendant.  This  is  denied  by 
the  defendant.  From  the  character  of 
the  omissions,  defects,  and  changes, 
and  from  the  appearance  of  the  par- 
ties upon  the  witness  stand,  I  am  in- 
cUned  to  believe  the  defendant  did  not 
consent  to  any  material  change,  but, 
on  the  contrary,  endeavored  to  obtain 
foil  performance.  The  plaintiff  evi- 
dently attempted  to  take  advantage  of 
the  defendant  by  substituting  in  many. 
respects  an  inferior  class  of  work  by 
naking  oim'ssions  and  changes,  there* 
by  effecting  a  large  saving  to  him- 
self and  consequent  damage  to  the 
defendant,  and  also  depriving  the  de> 


fendant  of  the  benefit  of  his  contract. 
The  defendant  was  entitled  to  have 
a  building  constructed  substantially 
according  to  the  contract.  This  was 
not  done.  In  lieu  thereof  there  is 
forced  upon  him,  through  no  fault  of 
his,  a  building  much  changed  from 
the  plans  and  specifications,  inferior 
in  many  respects,  and  with  many  de- 
fects of  workmanship  and  material. 
It  is  quite  reasonable  to  believe  that 
the  defendant  never  would  have  made 
a  contract  for  the  construction  of 
such  a  building  as  he  actually  re- 
ceived. The  equities  of  this  case  do 
not  require  the  court  to  award  the 
plaintiff  the  unpaid  balance  of  the 
contract  price  after  deducting  a  suit- 
able amount  for  the  defendant's  dam- 
ages, but  rather  to  deny  to  the  plain- 
tiff the  right  to  recover  anjrthing  upon 
hia  contract,  for  the  very  good  reason 
that  he  has  failed  to  perform  on  his 
part,  and  at  the  same  time  has  at- 
tempted to  injure  the  defendant.  The 
damages  to  the  defendant,  proven 
upon  the  trial,  by  reason  of  the  de- 
fects, changes,  and  omissions,  amount- 
ed to  nearly  20  per  cent  of  the  con- 
tract price,  the  amount  being  based 
largely  upon  the  difference  in  cost  at 
the  time  the  work  was  done.  .  .  . 
These  defects  were  so  general  that 
they  permeated  nearly  the  entire  * 
structure.  The  evidence  convinces 
me  that  the  plaintiff  deliberately  at- 
tempted at  nearly  every  opportunity 
to  substitute  inferior  workmanship 
and  material  in  the  place  of  those  re- 
quired by  the  terms  of  the  contract. 
As  before  stated,  the  defendant  did 
not  consent  to  the  changes,  nor  has 
he  waived,  either  expressly  or  im- 
pliedly by  his  acts  and  conduct,  the 
nonperformance  by  plaintiff." 

In  Fox  V.  Davidson  (1899)  36  App. 
Div.  159,  55  N.  Y.  Supp.  524,  a  con- 
tractor admitted  that  he  left  undone 
over  one  twentieth  of  the  work  con- 
tracted for,  in  the  erection  of  an  ex- 
tension and  completion  of  alterations 
to  a  building.  The  action  being  to 
foreclose  a  mechanics'  lien  against 
the  property,  the  court  held  that  the 
contractor,  having  intentionally  devi- 
ated from  the  terms  of  the  contract, 
could    not    recover.      It    was    said: 
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"Whatever  may  be  the  rule  where  the 
contractor  is  endeavoring  to  perform 
in  s:ood  faith,  and  has  omitted  some 
slight  things  by  inadvertence,  it  is 
well  settled  that  any  substantial  devi- 
ation or  omission,  made  intentionally, 
will  bar  a  recovery." 

In  May  v.  Menton  (1896)  18  Misc. 
7S7,  41  N.  Y.  Supp.  660,  it  was  held 
that  if  a  contractor  uses  a  tin  inferior 
to  that  called  for  by  the  contract,  he 
cannot  recover,  the  court  saying :  "If 
the  plaintiff  performed  his  contract  as 
alleged  in  his  complaint  and  proved 
by  his  evidence  on  the  trial,  he  is 
entitled  to  the  contract  price  of  |775, 
and  no  $105  should  be  deducted  there- 
from; and  if  the  plaintiff  has  not  used 
the  'Merry's  Old  Method'  tin,  then 
the  plaintiff  has  failed  to  perform  his 
contract,  and  cannot  recover  at  all." 

In  D' Andre  v.  Zimmerman  (1896) 
17  Misc.  357,  89  N.  Y.  Supp.  1086,  it 
appeared  that  a  contractor  failed  to 
do  some  brick  work.  In  an  action  to 
foreclose  a  mechanics'  lien,  the  court 
hold  that  where  there  has  been  a  sub- 
stantial performance  of  the  contract, 
and  some  items  of  work  have  been 
overlooked,  a  recovery  may  be  had  for 
the  contract  price  less  the  expense 
of  completing  the  work  left  undone, 
but  that  the  rule  did  not  apply  where 
there  is  a  wilful  and  intentional  de- 
parture from  the  terms  of  the  con- 
tract, and  the  defects  pervade  the 
whole  work.  The  court  said:  "The 
rule  is  that  where  there  has  been  a 
substantial  performance  of  a  contract, 
and  some  item  of  work  has  been  acci- 
dentally overlooked,  a  recovery  may 
be  had  for  the  contract  price  less  the 
expense  of  completing  the  portion  un- 
done. .  .  .  It  is  where  the  con- 
tractor abandons  his  woric,  ...  or 
there  has  been  a  wilful  or  intentional 
departure  from  the  contract,  and  the 
defects  pervade  the  whole  work,  .  .  . 
that  the  rule  stated  is  inapplicable. 
There  is  nothing  to  justify  the  infer- 
ence that  the  trifling  amount  of  brick 
work  left  unfinished  was  other  than 
an  accidental  omission,  fully  com- 
pensated for  by  the  allowance  made 
at  the  trial." 

In  Hopper  v.  Cutting  (1891)  37 
N.  Y.  S.  R.  604,  13  N.  Y.  Supp.  820, 


in  an  action  to  recover  the  balance 
on  a  building  contract,  the  court 
held  that  if  there  was  a  wilful  omis- 
sion on  the  part  of  the  contractor,  he 
ought  not  to  recover. 

In  Braseth  v.  State  Bank  (1904)  12 
N.  D.  486,  98  N.  W.  79,  it  appeared 
that  a  building  contractor  rebuilt  a 
bank  building  which  had  been  de- 
stroyed by  fire  in  a  manner  so  ma- 
terially different  from  the  terms  of 
the  contract  as  to  show  an  intentional 
deviation  therefrom'.  The  court  there- 
upon held  that  the  contractor  was  not 
entitled  to  recover. 

In  Gillespie  Tool  Co.  v.  Wilson 
(1888)  128  Pa.  19,  16  Atl.  36,  it  ap- 
peared that  plaintiff  agreed  to  bore 
a  gas  or  oil  well  according  to  the 
terms  of  a  contract.  The  contract 
was  not  complied  with.  In  an  action 
for  the  work  done  the  court  impliedly 
held  that  a  person  who  had  wilfully 
omitted  or  departed  from  the  terms  of 
the  contract  could  not  recover,  say- 
ing: "The  equitable  doctrine  of  sub- 
stantial performance  is  intended  fot 
the  protection  and  relief  of  those  who 
have  faithfully  and  honestly  endeav- 
ored to  perform  their  contracts  in  all 
material  and  substantial  particulars, 
so  that  their  right  to  compensation, 
may  not  be  forfeited  by  reason  of 
mere  technical,  inadvertent,  or  unim- 
portant omissions  or  defects.  It  is 
incumbent  on  him  who  invokes  its 
protection  to  present  a  ease  in  which 
there  has  been  no  wilful  omission  or 
departure  from  the  terms  of  his  con- 
tract. If  he  fails  to  do  so,  the  ques- 
tion of  substantial  performance 
should  not  be  submitted  to  the  jury." 

In  Wade  v.  Haycock  (1865)  26  Pa. 
882,  an  action  on  a  note  under  seal, 
it  appeared  that  the  plaintiff  had  been 
engaged  to  perform  the  millwright 
woric  on  a  mill  which  was  being  erect- 
ed. For  that  work  the  note  was  given. 
The  court  held  that  if  the  work  was 
made  defective  mala  fides  there  could 
be  no  recovery  on  the  pairt  of  the 
millwright,  saying:  'If  the  employee 
knowingly  and  purposely  makes  the 
work  defective,  it  is  such  mala  fides 
on  his  part  that  he  can  recover  noth- 
ing for  any  of  the  work  done  under 
the  contract." 
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But  in  Morgan  v.  Gamble  (1911) 
230  Pa.  165,  79  Atl.  410,  it  appeared 
that  a  building  contractor  put  in  iron 
pipe  instead  of  lead,  as  provided  in 
the  contract.  The  court  held  that  the 
contractor  mast  pay  the  cost  of  lay- 
ing a  lead  pipe,  as  provided  in  the 
contract  In  that  case  it  was  said: 
"The  contract  provides  that  the  plain- 
tiff shall  lay  an  extra  strong  lead  wa- 
ter pipe,  and  the  contractor  substi- 
tuted an  iron  pipe.  Unless  we  hold 
that  the  contractor  had  the  right  to 
thus  change  the  specific  stipulation  in 
the  agreement  and  use  his  own  judg- 
ment instead  of  that  of  the  defend- 
ants as  to  the  pipe  to  be  laid,  we  must 
require  him  to  pay  to  the  defendants, 
not  the  difference  between  the  iron 
and  lead  pipes,  but  the  cost  of  laying 
a  lead  pipe  as  provided  in  the  agree- 
ment. This  is  the  proper  measure  of 
damages." 

///.  mnorttt  mU. 

In  a  few  jurisdictions  a  eontrsetor 
who  wilfully  varies  from  tha  terms 
of  the  contract -in  naterial  or  work 
may  recover  tiie  contract  price,  less 
the  cost  of  reeonstructidg  the  build- 
ing in  accordance  with  the  terms  of 
the  contract.  Kiel  v.  Kline  (1893)  15 
Ky.  L.  Rep.  168;  Sarrazin  v.  Adams 
(1902)  110  La.  124,  34  So.  801;  Hay- 
sler  V.  Owen  (1876)  61  Mo.  270.  And 
see  the  reported  ease  (YOUNO  v.  CUM- 
BSKLAND  County  Educational  Soc 
ante,  186. 

In  Kiel  ▼.  Kline  (Ky.)  lupra,  it 
appeared  that  a  contractor  substitut- 
ed other  material  than  that  specified 
in  the  contract,  and  also  altered  the 
plan  of  the  house.  The  court  held 
that  the  contractor  had  no  right  to 
make  such  substitutions  or  changes, 
and  that,  in  arriving  at  the  difference 
in  the  value  of  the  building  as  con- 
tracted for  and  as  built,  the  cost  of 
taking  out  all  the  work  and  material, 
which  was  not  done  in  accordance 
with  the  contract,  and  having  the 
work  done  over  again  so  as  to  con- 
form to  the  cpntract,  should  be  taken 
into  consideration. 

In  Sarrazin  v.  Adams  (1902)  110 
La.  124,  84  So.  301,  it  appeared  that 
a  contractor  agreed  to  build  a  house' 
accordinfir  to  certain  plans  and  speci- 


fications. The  house  when  finished 
was  materially  different  from  that 
contracted  for.  The  foundation  was 
not  laid  properly.  The  floors  were  un- 
evenly laid  and  badly  warped.  The 
stairway  was  so  built  that  a  per- 
son of  ordinary  height  could  not  go 
up  or  down  without  stooping.  The 
plastering  blistered  and  fell  off  in 
pieces.  The  windows  and  doors 
were  out  of  plumb.  The  windows 
could  not,  except  by  great  exertion, 
be  opened  without  the  aid  of  tools. 
There  were  also  other  defects.  In  an 
action  for  damages  caused  by  the  de- 
fendant's failure  to  comply  with  the 
contract  the  defendant  set  up  a  coun- 
terclaim for  the  balance  of  the  con- 
tract price.  The  court  held  that  as 
the  departure  from  the  terms  of  the 
contract  was  not  passive,  but  active, 
the  defendant  was  permitted  to  use 
the  balance  due  the  contractors  for 
necessary  repairs  to  place  the  build- 
ing in  the  condition  that  was  con- 
tracted for,  but  could  not  claim  any 
other  sum,  as  she  took  possession  of 
the  building  without  pointing  out  any 
defects  until  after  a  cqnsiderable 
time.  It  was  said:  "We  take  up  for 
decision  the  first  legal  principle  urged 
by  defendants,  whose  first  contention 
is  that  they  have  never  been  placed 
in  mora.  Unquestionably,  damages 
cannot  be  recovered  without  a  placing 
in  default,  if  the  violation  was  pas- 
sive, and,  if  active,  default  is  not  nec- 
essary. We  think  the  violation  was 
active,  and  default  unnecessary,  for 
the  reason  that,  in  our  view,  there 
was  an  active  disregard  by  defend- 
ants of  the  plans  and  specifications. 
The  general  condition  of  the  house, 
made  evident  by  preponderance  of  the 
testimony,  is  such  as  to  render  it 
impossible  reasonably  to  conclude 
that  iJie  violation  is  passive.  There 
are  too  many  defects  to  characterize 
them  as  passive.  There  are  deficien- 
cies in  the  roof,  in  the  foundation, 
and  in  the  body  of  the  building.  The 
testimony  shows  that  they  are  not 
slight  and  immaterial,  but  that,  on 
the  contrary,  they  impair  this  useful- 
ness of  the  entire  house.  Such  abso- 
lute want  of  performance  in  a  con- 
tract in  which  one  binds  himself  to 
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do'  certain  work,  and  in  regard  to 
which  the  failure  'to  do'  shows  great 
disregard  for  the  terms  of  the  con- 
tract, cannot  well  be  considered  in 
any  other  light  than  an  absolute  vio- 
lation. The  failure  to  deliver  a  house 
(under  the  circumstances  here)  mani- 
festly not  according  to  contract  con- 
stitutes an  open  and  active  violation. 
We  pass  to  the  proposition  urged  by 
plaintiff,  that  she  had  the  right  to  use 
the  money  she  owed  to  the  defendants 
(that  is,  the  balance  due  by  her)  to 
remedy  the  defects.  To  that  extent 
it  occurs  to  us  that  plaintiff's  claim 
is  sustained  by  the  testimony.  De- 
fendants had  drawn  the  plans  and 
specifications.  They  knew  that  plain- 
tiff wished  to  have  a  tenantable  house 
constructed.  She  trustingly  paid 
them  a  large  portion  of  the  contract 
price  a  day  or  two  after  defendants 
had  commenced  to  work  in  construct- 
ing the  building.  They  owed  it  to  her 
to  use  only  good,  merchantable  mate- 
rials, and  to  do  the  whole  work  in 
a  workmanlike  manner.  In  this  there 
was  failure.  Instead  of  the  material 
and  the  work  for  which  the  specifica- 
tions called,  the  material,  in  some 
respect:;,  must  have  been  of  an  in- 
ferior quality,  for  on  no  other  theory 
can  the  unsatisfactory  appearance  of 
the  building  be  accounted-  for.  The 
work  was  not  satisfactory,  as  many 
places  were  not  level  and  did  not  fit. 
There  was,  instead,  a  misfit.  Roof 
leaking,  not  a  door  nor  window  that 
closed  proi>erly,  plaster  breaking  and 
falling  loudly,  suggestive  of  a  gun- 
shot we  are  told  by  the  testimony, 
the  floor  slanting,  and  the  foundation 
sinking.  While  it  may  be  the  testi- 
mony has  united  in  somewhat  over- 
drawing the  whole  situation,  we,  none 
the  less,  are  of  the  view  that  defend- 
ants should  not  recover  any  further 
amount  of  the  plaintiff.  Unquestion- 
ably the  laborer  is  worthy  of  his 
hire.'  He  must,  however,  in  order  to 
receive  it,  show  that  performance 
has  at  least  been  about  equal  to  his 
promise,  accepted  in  good  faith,  and 
by  which  plaintiff  seems  to  have  been 
greatly  influenced.  This  brings  us  to 
a  consideration  of  the  extent  of  the 
damages  suffered  by  plaintiff,  and  as 


to  whether  they  should  exceed  the 
|1,170.50  claimed  by  defendants, 
$1,000  of  which  plaintiff  admits  would 
have  been  due  by  her  if  the  work  had 
been  completed  according  to  contract. 
We  do  not  think  she  should  recover 
any  further  amount  than  these 
amounts.  Thes^  are  our  reasons: 
She  voluntarily  took  possession  of  the 
house  in  its  unfinished  state,  occu- 
pied it,  and  was  occupying  it  when  the 
suit  was  tried.  There  is,  in  conse- 
quence, no  ground  for  allowing  so- 
called  'demurrage.'  She  not  only  went 
into  possession,  but  urged  no  objec- 
tion at  the  time.  She  was  not  es- 
topped from  claiming  damages,  but 
she  must  be  held  to  be  estopped  from 
claiming  demurrage.  We  have  con- 
sidered the  other  defects.  We  are  not 
impressed  by  the  testimony  referred 
to  to  sustain  the  claim  for  the  addi- 
tional $500  to  be  awarded  as  damages 
for  the  f ollowiuK  reasons :  There  was 
some  dilatorinefs  on  part  of  plaintiff 
in.  poiJiting  out  the  defects.  Many  of 
them  surely  were  apparent.  There 
was  unwillingness  to  permit  defend- 
ants to  attempt  to  make  repairs.  In 
all  probabilities  the  repairs  they  of- 
fered to  make  would  not  havia  amount- 
ed to  much,  yet  they  had  some  right  to 
make  the  attempt.  Plaintiff's  agent 
refused  to  permit  defendants  to  make 
the  least  attempt  in  that  direction. 
Again,  on  that  subject  there  is  no 
deficiency  of  material.  Not  only  the 
body  of  the  house  is  standing,  but  the 
house  itself,  though  sadly  in  need  of 
repairs,  it  is  true,  is  occupied,  and 
has  been  occupied  since  it  was  de- 
livered. The  materialmen  have  tes- 
tified to  the  value  of  materials.  Tak- 
ing into  account  the  probability  of 
exaggerated  estimate,  we  think  that 
the  amount  should  be  restricted  to  the 
balance  due  by  plaintiff.  All  agree 
that  the  house  can  be  repaired.  It 
strikes  us  that  some  $1,100,  the  sum 
allowed  by  the  judgment,  is  enough 
to  repair  a  house  which  was  originally 
to  cost  $2,800." 

In  Haysler  v.  Owen  (1875)  61  Mo. 
270,  it  appeared  that  plaintiffs  en- 
tered into  an  agreement  with  defend- 
ant to  construct  a  sheet  and  galva- 
nized iron  roof  on  a  livery  stable.   The 
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defendant  contended  that  the  roof 
was  constructed  in  a  negligent,  un- 
skilfal,  and  unworkmanlike  manner, 
and  of  inferior  materials.  The  court 
held  that  the  measure  of  the  deduc- 
tion from  the  contract  price  where  a 
builder  openly  violated  the  agreement 
was  what  it  would  cost  to  make  the 
building  conform  to  what  the  con- 
tractor agreed  it  should  be,  saying: 
''When  the  building  has  been  com- 
pleted, but  differs  in  plan  of  con- 
struction or  in  materials  employed 
from  that  which  the  builder  contract- 
ed to  erect,  and  this  is  the  only  ele- 
ment of  damage,  and  there  has  been 
no  waiver,  the  true  rule  for  estimating 
the  damages  sustained  by  the  owner, 
whether  the  action  be  for  the  contract 
price  or  for  the  value  of  the  labor  and 
materials,  is  to  ascertain  what  it  will 
cost  to  nxake  the  building  conform  to 
what  the  builder  contracted  it  should 
be.  And  cases'  might  arise  where  the 
deviation  from  the  terms  of  the  con- 
tract woald  be  so  gross  and  reprehen- 
sible that  the  builder  should  not  be 
permitted  to  recover  anything  for  his 
work.  Courts  have  no  right  to  make 
contracts  for  the  parties,  and  they 
cannot  compel  a  man  to  pay  for  a 
building  for  which  he  did  not  con- 
tract, and  which  he  does  not  want,  and 
which  he  would  rather  have  removed 
from  his  premises,  unless  there  has 
been  some  waiver  on  his  part  of  strict 
performance.  Builders  cannot  substi- 
tute their  own  taste  or  judgment  or 
fancy  for  the  stipulations  of  their 
contracts,  and  compel  parties  to  pay 
for  work  done  by  them  in  open  viola- 
tion of  their  contracts,  on  the  ground 
that  it  is  equally  as  valuable  as  that 
which  they  have  contracted  to  per- 
form." 

In  Pence  v.  Dennie  (1919)  —  CaL 
App.  — ,  182  Pac.  980,  where  the  con- 
tract called  for  a  stone  front  to  the 
building,  and  the  contractor,  without 
«  AX.B.— 10. 


the  knowledge  or  consent  of  the  own- 
er, substituted  brick  construction  for 
defective  stone  work,  it  was  held  that 
the  measure  of  damages  under  a  coun- 
terclaim by  the  owner  was  the  cost 
of  replacing  the  work  with  the  mate- 
rial called  for  by  the  contract.  The 
court  said  that  that  measure  of  dam- 
ages, though  lawful,  placed  a  harsh 
penalty  on  the  contractor  in  view  of 
the  fact  that  the  value  of  the  com- 
pleted building  was  probably  not 
greatly  reduced  by  the  substitution  of 
brick  for  artificial  stone,  and  that  if 
the  owner  had  known  of  the  change 
when  it  was  in  process  and  had  stood 
by  without  objection,  a  different  meas- 
ure of  damages  might  have  been  al- 
lowed. In  this  case  the  unpaid  bal- 
ance of  the  contract  price  was  less 
than  the  amount  of  the  counterclaim, 
and  the  defendant  did  not  rely  upon 
the  departure  from  the  contract  aa  a 
defense  to  recovery  of  the  unpaid  bal- 
ance of  the  contract  price. 

In  Springer  v.  Jones  (1919)  —  bid. 
App.  — ,  123  N.  E.  816,  where  the  ac- 
tion was  by  the  owner  against  the  con- 
tractor for  breach  of  contract,  it  be- 
ing averred  that  the  roof  leaked,  that 
the  cement  floor  of  the  basement  wa» 
of  such  poor  quality  that  it  had  no 
strength  and  was  easily  broken,  that 
the  steps  were  crooked,  and  that  the 
mantel  was  not  level,  it  was  held  that 
the  proper  measure  of  damages  was 
the  reasonable  cost  of  altering  the  de- 
fective parts  of  the  house  so  as  to 
make  them  conform  to  the  plans  and 
specifications,  and  not,  as  the  defend- 
ant contended,  the  difference  between 
the  value  of  the  house  as  it  was  and 
what  its  value  would  have  been  if  con- 
structed according  to  the  plans  anc 
specifications.  Here,  again,  it  will  b.^ 
observed  that  no  question  was  in- 
volved as  to  the  effect  of  the  departure 
from  the  contract  to  prevent  a  recov- 
ery by  the  contractor.  R.  C  L. 
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G.  W.  CAIN'S  ADMINISTRATOR,  Appt, 

V. 

R.  S.  HUBBLE  et  al. 

Kentueky  Court  of  Appeal*  — AprU  SB,  19t9, 
(184  Ey.  88,  211  S.  W.  413.) 

Partnership  —  claim  on  interest  of  partner  —  priority. 

1.  An  interest  in  real  estate  purchased  with  partnership  funds  as 
partnership  property  is  subject  to  the  respective  liens  of  the  partners  in 
the  settlement  of  the  partnership  accounts,  in  priority  to  claims  of 
strangers  against  the  individual  partners. 

[See  note  on  this  question  beginning  on  page  160.] 

to 


Joint  tenants  —  contribation  to  re- 
pairs. 

2.  One  joint  tenant  cannot  require 
another  to  reimburse  him  for  improve- 
ments made  upon  the  joint  property, 
nor  to  contribute  to  repairs  already 
made,  and  has  no  lien  to  secure  ad- 
vances made  for  improvements. 

[See  7  R.  C.  L.  843,  902,] 
Joint  adventare  —  purchase  of  lot  and 
erection  of  building. 

3.  An  undertaking  by  several  persons 
to  purchase  a  lot  and  erect  a  building 
thereon,  to  be  rented  for  profit,  is  a 
joint  adventure. 

—  contribution  to  repairs. 

4.  Where  several  persons  join  in  an 
undertaking  to  purchase  a  lot  and  erect 
a  building  which  is  to  be  rented  for 
profit,  it  will  be  assumed  that  each  is 
to  contribute  equally  towards  the  re- 
pairs. 

[See  15  R.  C.  L.  605.] 
— priority  of  right  to  repajnnent  of 
advances. 

5.  One  party  to  a  joint  adventure  to 
purchase  a  lot  and  erect  a  building  to 
be  rented  for  profit  has  a  right  to  re- 
pasnnent  of  his  advances  for  repairs 
and  carrying  charges  out  of  the  prop- 
erty, superior  to  claims  of  individual 
creditors  of  other  members  of  the  en- 
terprise. 

[See  15  R.  C.  L.  606.] 
Appeal  —  absence  of  evidence  —  as- 
sumption as  to  correctness  of  judg- 
ment. 

6.  The  court,  on  appeal  from  an  or- 
der adjusting  the  accounts  of  a  part- 
nership, must,  when  a  large  portion  of 
the  evidence  is  not  in  the  record,  as- 
sume that  the  evidence  was  sufficient 
to  sustain  the  judgment  as  to  the  state 
of  accounts. 

[See  2  R.  C.  L.  219.] 


Partnership  —  real  estate  —  character 
of  property. 

7.  Real  estate  purchased  for  partner- 
ship purposes  with  partnership  funds, 
and  held  and  used  as  partnership  prop- 
erty, will  be  treated  as  personalty  for 
the  purposes  of  the  partnership,  and 
partnership  property. 

[See  20  R.  C.  L.  864.] 

•—  membership  In  larger  ceneem  — 
effect  on  right 

8.  The  partnership  interest,  as  bo- 
tween  the  members  of  a  firm  which  in- 
vested funds,  with  others,  in  the  pur- 
chase of  real  estate  for  improvement 
for  profit,  cannot  affect  the  rights  of 
the  members  of  the  real  estate  concern, 
in  an  adjustment  of  the  accounts  be- 
tween the  members  of  that  enterprise. 
— prinority  of  individual  creditors. 

9.  A  creditor  or  mortgagee  of  a  mem- 
ber of  a  partnership  is  not  entitled  to 
a  lien  superior  to  creditors  of  the 
partnership. 

[See  20  R.  C.  L.  1060.] 
>—  lien  without  notice  of  partnership. 

10.  A  mortgage  of  his  interest  by  a 
member  of  a  partnership  which,  as  a 
firm,  has  invested  funds,  with  others, 
in  the  purchase  of  real  estate  for  im- 
provement, to  one  who  has  no  notice 
that  the  funds  were  those  of  a  partner- 
ship, has  priority  over  the  rights  of 
his  copartner  growing  out  of  the  settle- 
ment of  the  accounts  of  the  investing 
partnership. 

•—  mortgagee  with  notice  —  rights. 

11.  One  taking  a  mortgage  upon  the 
interest  of  one  member  of  a  partner- 
ship which  has  invested  funds,  with 
others,  in  the  purchase  of  real  estate 
for  improvement,  with  notice  that  the 
funds  of  the  investing  firm  were  part- 
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nership  property,  takes  subject  to  the 
rights  arising  out  of  the  adjustment  of 
the  accounts  of  the  investins  firm. 
Notice  —  party  to  suit. 
12.  One  made  a  party  to  a  suit  to 


settle  partnership  accounts,  and  served 
with  summons,  is  charged  with  notice 
of  the  lien  asserted  in  that  suit  by  one 
partner  upon  the  interest  of  his  co- 
partners.' 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Pulaski 
County  in  favor  of  defendant  Smith  on  his  counterclaim,  in  an  action 
brought  to  secure  the  settlement  of  a  partnership.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Denton,  Kennedy,  &  Hays,     of  the    purchase,    ownership,  and 


R.  A.  Jackson,  and  T.  B.  McGregor  for 
appellant. 

Messrs.  O.  H.  Waddle  &  Son  for 
appellees. 

Hurt,  J.,  delivered  the  opinion  of 
the  court: 

G.  W.  Cain  died  on  December  24, 
1907.  For  ten  or  twelve  years  pre- 
vious to  his  death,  he  and  the  ap- 
pellee, R.  S.  Hubble,  had  been 
partners,  and  as  such  had  engaged 
in  conducting  saloons,  "pop  joints," 
and  a  livery  stable.  A  saloon  owned 
by  them  in  North  Somerset  was 
conducted  under  the  name  of  Cain 
&  Hubble,  while  at  the  same  time  a 
saloon  owned  by  them  in  South 
Somerset  was  conducted  under  the' 
name  of  Hubble  &  Cain.  While  they 
were  still  doing  business  as  part- 
ners under  the  firm  names  of  Cain 
&  Hubble  and  Hubble  &  Cain,  the 
appellee  Beecher  Smith  an^d  Cain 
and  Hubble  entered  into  an  arrange- 
ment under  which  the  three  jointly 
purchased  a  lot  in  the  city  of  Somer- 
set, upon  which  there  stood  at  that 
time  a  small  house.  They  agreed  to 
purchase  the  lot,  to  remove  or  pull 
down  the  house  then  upon  the  lot, 
and  to  build  thereon  a  three-story 
brick  structure,  to  be  thereafter  let 
for  rental  for  business  purposes. 
Tlie  agreement  was,  further,  that 
each  should  pay  one  third  of  the 
cost  of  the  lot  and  the  erection  of 
the  building  thereon,  and  each  was 
to  be  an  owner  of  one  third  of  the 
property,  and,  as  necessary  incif 
dents  to  the  ownership,  to  receive 
oae  third  of  the  profits  of  the  enter- 
prise and  to  bear  one  third  of  the 
expenses  incident  to  the  ownership. 
They  described  their  status  as  own- 
ers and  conductors  of  the  business 


management  of  the  property,  as  R. 
S.  Hubble  &  Company,  or  Hubble^ 
Cain,  &  Smith,  or  Cam,  Hubble,  & 
Smith.  The  deed  under  which  they 
held  the  property  contained  the  fol- 
lowing description  of  them,  and  the 
interests  to  be  held  by  each:  "R.  S. 
Hubble  &  Company,  composed  of  R. 
S.  Hubble,  Beecher  Smith,  and  G. 
W.  Cain,  one  third  to  R.  S.  Hubble, 
one  third  to  Beecher  Smith,  one 
third  to  G.  W.  Cain.    ..." 

They  chiefly  conducted  their  busi- 
ness affairs  in  the  name  of  Cain, 
Hubble,  &  Smith,  or  Hubble,  Cain,  & 
Smith,  or  Beecher  Smith,  treasurer 
for  Cain,  Hubble,  &  Smith,  or  Hub- 
ble, Cain,  &  Smith.  The  names, 
Cain,  Hubble,  &  Smith,  and  Hubble, 
Cain,  &  Smith,  were  used  inter- 
changeably, as  it  seems,  by  inad- 
vertence, and  occasionally  accounts 
were  rendered  against  them  in  the 
name  of  R.  S.  Hubble  &  Company. 
The  purchase  of  the  lot  by  R.  S. 
Hubble  &  Company  was  effected  on 
December  19,  1904,  and  the  prop- 
erty was  conveyed  to  it  on  the  6th 
day  of  July,  1905,  and  thereafter 
the  new  building  was  erected  upon 
the  lot. 

On  January  16,  1909,  this  suit 
was  instituted  by  the  administra- 
tors of  G.  W.  Cain  against  R.  S. 
Hubble  and  Beecher  Smith.  The 
purpose  of  the  suit,  as  expressed  in 
the  petition,  was  to  secure  a  settle- 
ment of  the  partnership  of  Cain  & 
Hubble,  or  Hubble  &  Cain.  These 
names  seem  to  describe  the  same 
partnership,  and  we  will  hereafter 
denominate  it  the  partnership  of 
Cain  &  Hubble.  Beecher  Smith,  as 
a  party  to  this  suit,  was  served  with 
a  summons  to  answer  and  defend  it 
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on  January  18,  1909.  The  petition 
alleged  that  Hubble,  as  a  partner  of 
Cain,  was  indebted  to  the  partner- 
ship in  the  sum  of  $6,000,  arising 
out  of  having  received  of  the  part- 
nership assets  that  sum  in  excess  of 
the  amounts  which  had  been  re- 
ceived by  Cain,  and  that  the  two- 
thirds  interest  owned  by  Cain  & 
Hubble  in  the  house  and  grounds 
owned  by  R.  S.  Hubble  &  Company 
was  an  asset  of  the  partnership  of 
Cain  &  Hubble,  and  was  acquired  by 
an  investment  of  the  partnership 
money  of  Cain  &  Hubble,  and  that 
it,  in  fact,  was  the  only  property 
owned  by  the  partnership  of  Cain  & 
Hubble,  except  a  few  worthless  ac- 
counts. Beecher  Smith  was  alleged 
to  be  the  owner  of  the  remaining 
one-third  interest  in  the  piroperty  of 
R.  S.  Hubble  &  Company,  and  held 
a  mortgage  lien  thereon,  and  for 
such  reason  was  made  a  party.  A 
judgment  was  prayed  for  a  settle- 
ment of  the  partnership,  and  a  judg- 
ment in  favor  of  the  administrators 
of  Cain  for  such  sum  as  a  settlement 
of  the  accounts  of  Cain  &  Hubble 
would  show  Hubble  indebted,  and 
for  a  sale  of  the  house  and  lot  and 
other  orders  and  relief  necessary  to 
effect  a  settlement  of  the  partner- 
ship and  a  recovery  by  the  adminis- 
trators of  Cain  of  such  part  of  the 
assets  of  the  partnership  of  Cain  & 
Hubble  as  they  were  entitled  to  re- 
ceive. Hubble  answered,  but  failed 
to  deny  that  the  interests  owned  by 
him  and  Cain  in  the  building, 
grounds,  and  assets  of  R.  S.  Hubble 
&  Company  were  assets  of  the  part- 
nership of  Cain  &  Hubble.  Upon  a 
reference  to  a  commissioner  to  re- 
port a  settlement  of  the  accounts  of 
Cain  &  Hubble,  it  was  reported  that 
Hubble  was  indebted  to  the  partner- 
ship in  the  sum  of  $6,188.36,  and 
was,  therefore,  indebted  to  the  ad- 
ministrators of  Cain  in  the  sum  of 
$2,594.18. 

Previous  to  the  death  of  Cain,  on 
December  1, 1905,  Cain,  Hubble,  and 
Smith  executed  to  Walter  Smith  a 
joint  note  for  $3,000,  which  they 
secured  by  a  mortgage,  in  which 
their  wives  joined,  upon  the  build- 


ing and  lot  of  R.  S.  Hubble  &  Consr 
pany,  and  the  proceeds  went  to  as- 
sist in  the  erection  of  the  building. 

On  July  26,  1907,  Hubble  and 
Cain  executed  a  joint  note  to  t^e 
First  National  Bank  of  Somerset,, 
for  the  sum  of  $3,000,  with  L.  P. 
Hunter  as  their  surety,  and  to  se- 
cure Hunter  against  loss  they, 
together  .with  their  wives,  executed 
to  him  a  mortgage  upon  their  inter- 
ests in  the  property  of  R.  S.  Hubble 
&  Company,  and,  to  give  Hunter  a 
superior  lien  upon  such  interests, 
Walter  Smith  and  Beecher  Smith 
joined  in  the  mortgage,  wherein  it 
was  expressly  provided  that  Hunt- 
er's lien  upon  Cain  &  Hubble's  inter- 
ests should  be  superior  to  the  lien 
of  Walter  Smith,  and  it  also  had  the 
effect  of  making  the  lien  superior  to 
any  that  could  be  claimed  by  Beech- 
er Smith.  On  June  29,  1909,  W.  D. 
Cover  became  the  surety  of  Hubble 
in  a  note  to  the  First  National  Bank 
of  Somerset,  in  the  sum  of  $300, 
and  to  secure  him  from  loss  Hubble 
and  his  wife  executed  a  mortgage  to 
Cover  upon  the  undivided  interest 
of  Hubble  in  the  building  and 
grounds  owned  by  R.  S.  Hubble  & 
Company.  This  note  Cover  was 
compelled  to  pay,  which,  with  its 
interest,  amounted  to  $385.50. 

On  January  6,  1910,  Beecher 
Smith  became  the  surety  of  Hubble 
in  a  note  to  First  National  Bank  of 
Somerset,  in  the  sum  of  $1,200,  and 
to  secure  Smith  from  loss  as  such 
surety  Hubble  and  wife  executed  to 
him  a  mortgage  upon  Hubble's  one- 
third  interest  in  the  building  and  lot 
of  R.  S.  Hubble  &  Company.  Smith 
was  compelled  to  pay  this  debt. 

On  November  1,  1911,  Hubble 
executed  to  Beecher  Smith  a  note 
for  the  sum  of  $1,500,  and  to  secure 
its  payment,  together  with  his  wife, 
executed  a  mortgage  to  Smith  upon 
his  one-third  interest  in  the  build- 
ing and  lot  of  R.  S.  Hubble  ft  Com- 
pany. 

Beecher  Smith  also  claimed  that 
R.  S.  Hubble  &  Company  was  in- 
debted to  him  in  the  sum  of  $2,- 
699.43  for  materials  furnished  by 
him  to  it,  and  which  went  into  the 
construction   of   its   building   and 
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«quipixient8,  and  for  moneys  paid 
for  it  ki  premiums  for  insurance 
upon  ite  piroperty,  and  other  items 
of  indebtedness,  which  were  ad- 
vances by  him  to  R.  S.  Hubble  & 
Company. 

Beecher  Smith  by  his  answer, 
counterclaim,  and  cross  petition 
averred  that  R.  S.  Hubble  &  Com- 
pany was  a  partnership,  and  prayed 
that  a  settlement  of  the  partnership 
be  had,  the  property  sold,  and  a  dis- 
tribution of  the  proceeds  as  the 
rights  of  the  parties  demanded. 

Hubble  obtained  a  discharge  in 
bankruptcy  as  of  the  27th  day  of 
March,  1913.  Under  judgment  of 
the  court  the  property  of  R.  S.  Hub- 
ble &  Company  was  sold.  All  of  the 
above-named  persons  being  parties 
to  the  suit,  the  court  rendered  per- 
sonal judgments  in  favor  of  certain 
of  the  parties  against  the  others, 
with  the  exception  of  Hubble,  ac- 
cording to  their  respective  rights — 
at  least,  there  is  no  complaint  made 
of  any  personal  judgment,  except 
that  of  Beecher  Smith  against  the 
administrators  of  Cain. 

In  adjusting  the  accounts  of  R.  S, 
Hubble  &  Company  for  the  purpose 
of  rendering  the  partners  equal  in 
disbursements  and  receipts,  includ- 
ing the  rents  received  from  the 
property  of  the  firm  by  Smith,  it 
was  adjudged  that  Cain's  adminis- 
trator was  indebted  to  Smith  in  the 
sum  of  $68S.81,.  and  Hubble  in  th« 
sum  of  $48.41,  and  that  Smith  had 
a  lien  upon  their  respective  inter- 
ests in  the  proceeds  of  the  sale  of 
the  property  to  satisfy  these  sums, 
respectively.  The  proceeds  of  the 
sale  of  the  property  were  then  ad- 
judged to  be  distributed  to  the  par- 
ties, and  in  the  order  as  follows : 

(1)  To  payment  of  the  costs  of 
the  action. 

(2)  To  Walter  Smith,  in  payment 
of  the  debt  held  by  him. 

(3)  To  Beecher  Smith,  as  as- 
signee of  the  First  National  Bank 
and  L.  P.  Hunter,  the  amount  of  the 
note  executed  by  Cain  &  Hubble, 
with  Hunter  as  surety,  to  the  bank. 
This  sum  to  be  paid  out  of  the  por. 
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tions  of  the  proceeds  due  Cain  4b 
Hubble  equally. 

(4)  To  Beecher  Smith,  the  sum 
of  $683.81,  out  of  the  interest  of 
Cain. 

(5)  To  Beecher  Smith,  the  sum 
of  $48.81,  out  of  the  interest  of 
Hubble. 

(6)  To  W..  D.  Cover,  the  amount 
of  his  claim,  out  of  the  interest  of 
Hubble. 

(7)  To  Beecher  Smith,  the  debts 
of  $1,200  and  $1,500,  with  their  in- 
terests, out  of  the  portion  of  Hub- 
ble. 

(8)  To  Cain's  administrator,  out 
of  the  interest  of  Hubble,  the  sum 
of  $2,270.33,  which  Hubble  was  ad- 
judged to  owe  Cain,  and  which  arose 
out  of  the  affairs  of  Hubble  &  Cain. 

(9)  To  Beecher  Smith  and  Cain's 
administrator,  each  one  third  of  all 
the  proceeds  of  the  sale  of  the  prop- 
erty, less  the  sums  ordered  to  be 
paid  out  of  their  interests,  respec^ 
tively,  and  that  any  portion  of  the 
interest  of  Hubble,  less  the  sums  or- 
dered to  be  paid  from  it,  be  held  by 
the  commissioner  for  the .  further 
adjudication  by  the  court. 

From  this  judgment  only  Cain's 
administrator  appeals:  No  cooh 
plaint  is  m^de  of  the  action  of  the 
court  in  adjudging  that  Walter 
Smith  had  a  lien  superior  to  all  othr 
ers  upon  all  theaasets of  R.  S.  Hub^ 
ble  &  Company  to  satisfy  his  debt, 
nor  that  Beecher  Smith,  as  the  as- 
signee of  First  National  Bank,  has  a 
superior  lien  upon  the  interests  of 
Cain  &  Hubble  to  satisfy  the  note 
executed  by  them  to  the  bank,  with 
Hunter  as  surety,  and  of  these  mat- 
ters it  does  not  appear  that  any  just 
criticism  could  be  made  by  the  ap- 
pellant. It  is,  however,  contended 
by  the  appellant  that  R.  S.  Hubble 
&  Company  was  not  a  partnership, 
but  a  mere  joint  ownership,  and 
that  Beecher  Smith  for  that  reason 
had  no  lien  upon  the  interest  of 
Hubble  or  Cain,  nor  upon  the  prop- 
erty of  R.  S.  Hubble  &  Company,  to 
secure  the  payment  of  any  debt 
arising  from  exp«iditures  made  by 
him  in  the  improvement  of  liie  joint 
property,    or    for    materials    fur- 
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nished  by  him  for  that  purpose,  nor 
for  moneys  expended  in  the  care  of 
the  property,  and,  further,  that  R.  S. 
Hubble  &  Company  did  not  owe 
Beecher  Smith  any  sum.  It  is  fur- 
ther contended  that  the  two-thirds 
interest  in  the  property  of  R.  S. 
Hubble  &  Company  which  was 
owned  by  Cain  and  Hubble  was 
a  part  of  the  partnership  property 
of  Cain  &  Hubble,  and  that,  as  such, 
the  administrator  of  Cain  had  a  lien 
upon  Bubble's  interest  therein  su- 
perior to  any  mortgage  lien  created 
upon  his  interest  by  Hubble  to  se- 
cure an  individual  debt,  to  satisfy 
the  demand  due  Cain  from  Hubble 
arising  from  the  partnership  tran- 
sactions of  Cain  &  Hubble,  and 
hence  the  court  was  in  error  in  ad- 
judging Gover  and  Beecher  Smith 
to  have  liens  upon  Hubble's  interest 
to  satisfy  debts  which  Hubble  indi- 
vidually owed  them,  and  had  se- 
cured by  the  mortgages  executed  by 
him  to  them,  respectively,  upon  his 
interest,  superior  to  the  equitable 
lien  of  the  appellant,  as  adminis- 
trator of  Cain.  These  contentions 
will  be  considered  in  their  order  as 
stated. 

(a)  It  is  not  clear  that  Cain, 
Hubble,  and  Smith  in  their  owner- 
ship and  control  of  the  property, 
which  we  have  designated  that  of 
R.  S.  Hubble  &  Company,  were 
partners  in  the  strict  and  technical 
sense  of  a  partnership.  While  the 
name  of  R.  S.  Hubble  &  Company 
strongly  indicates  the  purpose  of  the 
three  to  become  and  act  as  partners, 
rather  than  as  joint  tenants,  the 
deed,  after  describing  them  as  R.  S. 
Hubble  &  Company,  actually  con- 
veys the  property  to  them  jointly 
and  by  their  individual  names.  They 
never  made  use  of  the  name  of  R. 
S.  Hubble  &  Company  in  tiieir  busi- 
ness affairs  relating  to  the  building 
and  lot,  but  used  the  names  Cain, 
Hubble,  &  Smith,  which  might 
equally  apply  to  a  partneriship  or  to 
a  joint  tenancy.  Beecher  Smith 
when  testifying,  although  given  the 
opportunity  to  do  so,  failed  to  state 
that  the  relationship  between  him- 
self, Cain,  and  Hubble  was  that  of 
a  partnership.    At  the  common  law 


one  joint  tenant  could  not  require 
another    to     reim-  j„,„  te-«.t^ 
burse   him   m  any  eoDtnbatioa  to 
part,  for  improve-  '•»•»"• 
ments  made  upon  the  joint  property, 
nor  to  contribute  to  repairs  already 
made,  unless  the  cotenants  agreed 
to  do  so,  and  had  no  lien  to  secure' 
the    advancements  made    for    im- 
provements, but  might  compel  his 
cotenants  to  contribute  to  the  mak- 
ing of  necessary  repairs  to  the  build- 
ings already  upon  the  property. 

This  court,  in  Alexander  v.  Elli- 
son, 79  Ey.  148,  held  that  a  joint 
tenant  was  entitled  to  contribution 
from  a  cotenant  for  necessary  re- 
pairs made,  where  the  cotenant 
refused  to  assist  or  was  under  dis- 
abilities, and  the  one  making  the  re- 
pairs had  a  lien  upon  the  cotenant's 
share  to  secure  the  latter's  propor- 
tion of  the  costs  of  the  repairs.  In 
Crenshaw  v.  Crenshaw,  22  Ky.  L. 
Rep.  1782,  61  S.  W.  366,  it  was  held 
that  a  joint  tenant  had  a  lien  upon 
his  cotenant's  share  in  land,  jointiy 
purchased  by  them,  to  secure  what 
he  might  pay  that  was  in  excess  of 
his  proportional  part  of  the  pur- 
chase money.  Neither  has  a  joint 
tenant  or  tenant  in  common  a  lien 
upon  his  cotenant's  interest  in  land 
to  secure  the  payment  to  him  of  his 
share  of  the  rents  collected  by  the 
cotenant,  although  he  may  require 
tiie  cotenant  to  pay  to  him  his  share. 
Burch  V.  Burch,  82  Ey.  622.  Whei« 
a  joint  tenant  or  tenant  in  conmion 
buys  in  an  outstanding  conflicting 
title,  the  purchase  of  which  re- 
dounds to  the  benefit  of  all,  the  ten- 
ant who  has  made  the  expenditure 
may  require  contribution  of  the  oth- 
er cotenants,  and  has  a  lien  to  secure 
its  pajrment  to  him  upon  the  shares 
of  the  cotenants,  respectively.  Cor- 
nett  V.  Burchfield,  142  Ky.  357,  134 
S.  W.  466;  Venable  v.  Beauchamp, 
3  Dana,  321, 28  Am.  Dec.  74.  While 
the  general  rule  is  as  stated  above 
with  reference  to  the  right  of  a  joint 
tenant  to  a  lien  upon  his  cotenant's 
interest  to  secure  reimbursement 
for  improvements  or  repairs  upon 
the  joint  property,  it  does  not  have 
application  to  the  facts  presented  in 
this  case. 
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In  this  case,  the  relations  of  the 
parties  were  more  than  joint  ten- 
ants or  tenants  in  common.  The 
purchase  of  the  lot  and  the  erection 
of  the  building  thereon  was  a  joint 
j«iat  •*  atar*  ^^^venture,  or  limit- 
-pvrekaae  of  lot  ed  partnership,  by 
SSuM^""""  Smith,  Cain,  and 
Hubble  as  partners, 
or  else  hy  Smith  as  one  partner  and 
Cain  &  Hubble  as  a  partnership, 
and  was  made  under  a  contract  be- 
tween them  to  purchase  the  land 
and  to  erect  the  building,  and  for 
which  each  of  the  parties  was  to 
pay  an  equal  part;  and,  while  not 
expressed  in  the  contract,  it  must  be 
assumed  that  each  of  them  was  to 
share  equally  in  the  rents  thereafter 
to  be  collected,  and  to  bear  an  equal 
part  of  the  taxes, 
^^JTiS,*"***"  **  insurance,  and  re- 
pairs. Whether  such 
a  transaction  is  or  is  not  a  complete 
and  full  partnership  it  is  not  neces- 
sary to  decide,  as  the  rights  and  li- 
abilities of  the  members  of  such  an 
arrangement  are  such  as  govern 
and  apply  to  a  partnership,  as  was 
held  in  Crenshaw  v.  Crenshaw,  su- 
pra, and  in  many  other  cases  in  this 
eoort,  where  the  association  of  the 
parties  consisted  of  only  one  tran- 
saction, with  such  elements  of  a 
partnership  as  existed  in  tliis  case 
28  Cyc  457,  468;  16  R.  0.  L.  600. 
Beecher  Smith's  claim,  allowed 
against  B.  S.  Hnbble  &  Company, 
was  for  materials  advanced  for  the 
erection  of  the  building,  and  for 
mon^  paid  for  insurance  thereon, 
and  other  things  necessary  for  the 
erection  of  the  building  and  its 
preservation.  The  same  rule  apply- 
ing in  an  adventure  of  this  kind  as 
applies  to  a  partnership  generally, 
the  joint  property  is  bound  for  ad- 
vances, and  the  joint  adventurer  who 
makes  such  advances,  has  an  equi- 
table right  to  have  his  own  claims 
upon  the  firm  for  advancements; 
and  the  balance  due  upon  a  settle- 
ment of  the  partner- 
riUhf^u^^^T-  sliip  accounts  and 
■la^c  ad-  the  firm  debts,  dis- 
'*"****  charged    before    a 

creditor  of  a  party  to  the  trancac- 
tion  can  come  in.    Divine  v.  Mitch- 
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um,  4  B.  Mon.  488,  41  Am.  Dec.  241 ; 
Wilson  V.  Soper,  13  B.  Mon.  411,66 
Am.  Dec.  673;  Pearson  v.  Keedy,  6 
B.  Mon.  129,  43  Am.  Dec.  160; 
Hodges  V.  Holeman,  1  Dana,  55; 
White  V.  Woodward,  8  B.  Mon.  485; 
Payne  v.  Burks,  4  B.  Mon.  492.  A 
mortgagee  of  the  interest  of  a  mem- 
ber of  a  partnership  will  only  have 
a  lien  upon  the  portion  left  to  the 
mortgagor  after  the  debts  owing  by 
the  partnership  to  others  have  been 
discharged  and  the  balance  due  to 
other  partners  upon  adjustment  of 
the  partnership  accounts  has  bees 
paid,  and  the  same  rule  applies  to 
the  transactions  growing  out  of 
such  an  arrangement  as  R.  S.  Hub- 
ble &  Company. 

(b)  It  is  insisted  that  the  evi- 
dence is  not  sufiicient  to  have  justi- 
fied the  court  in  allowing  the  claim 
of  $2,669.60  for  advancements 
which  Beecher  Smith  claimed  to 
have  made  to  R.  S.  Hubble  &  Com- 
pany. It  cannot  be  determined  that 
such  daim  was  allowed,  as  the  court 
only  adjudged  him  entitled  to  recov- 
er $782.62,  and  of  this  sum  that 
Cain  owed  $682.21  and  Hubble  owed 
$48.41.  What  items  of  the  daim  of 
Smith  were  allowed  or  disallowed, 
or  on  account  of  what  receipts  or  ad- 
vances the  court  arrived  at  the  con- 
clusions as  to  the  amounts  that  Cain 
and  Hubble,  respectively,  owed  the 
firm,  or  upon  what  evidences  the  de- 
cision was  made  that  the  firm  owed 
Smith  the  sum  of  $782.62,  cannot 
be  determined  here,  as  there  was  no 
report  of  a  commissioner  as  to  the 
accounts  of  the  members  of  R.  S. 
Hubble  &  Company,  and  the  books 
of  that  fixm,  although  in  the  evi- 
dence before  the  trial  court,  are  not 
with  the  record  brought  to  us ;  and 
in  the  absence  of  such  a  large  part 
of  the  evidence  we  can  only  assume 
that  the  evidence 
was     sufficient     to  f?»S!lr;!:ifr~ 

,  ,  .J         or  •▼looape— 

sustain  the  judg-  ■■■■■ipttoii  ■■  «o 
ment  of  the  chancel-  JJd|J2l"t" 
lor  as  to  the  state 
of  the  accounts  of  the  members  otf 
R.  S.  Hubble  &  Company.  First 
State  Bank  v.  Richardson,  167  Ky. 
771, 181  S.  W.  611 ;  Terreill  v.  Row- 
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land,  86  Ky.  67, 4  S.  W.  825 ;  Courier 
Journal  Job  Printing  Co.  v.  Car- 
dozo,  21  Ky.  L.  Rep.  1259,  54  S.  W. 
966;  Sanson  v.  Connolly,  141  Ky. 
120,  132  S.  W.  159. 

(c)  It  is  contended  by  appellees 
that  the  interests  of  Cain  and  Hub- 
ble in  the  property  of  R.  S.  Hubble 
&  Company  were  not  held  by  them 
as  a  partnership  property  of  Cain  & 
Hubble,  but  as  individual  holdings, 
and  for  that  reason  the  claim  of  the 
representatives  of  Cain  to  a  lien 
upon  the  interests  to  satisfy  the 
claim  of  Cain  which  grew  out  of  the 
settlement  of  the  accounts  of  Cain 
&  Hubble  is  not  meritorious.  It  is 
well  settled  that  real  estate  pur- 
chased for  partnership  purposes,, 
paid  for  with  part- 
S'.'i^'Sf;*!^  nership  funds,  and 
•*•'•««•' "'  held  and  used  as 
partnership  prop- 
erty, will  be  treated  as  personalty 
for  the  purposes  of  the  partnership 
and  partnership  property,  regard- 
less of  the  manner  or  by  what 
agency  it  is  bought,  or  in  whose 
name  the  title  is  held.  The  holder 
of  the  legal  title  will  be  considered 
a  trustee  for  the  partnership.  Di- 
vine V.  Mitchum,  4  B.  Mon.  488,  41 
Am.  Dec,  241;  Spalding  v.  Wilson, 
80  Ky.  589;  Buck  v.  Winn,  11  B. 
Mon.  320;  Lowe  v.  Lowe,  13  Bush, 
688;  Cornwall  v.  Cornwall,  6  Bush, 
369 ;  Galbraith  v.  Gedge,  16  B.  Mon. 
631;  Bank  of  Louisville  v.  Hall,  8 
Bush,  676. 

The  evidence  seems  to  support  the 
judgment  of  the  chancellor  that  the 
interests  of  Cain  and  Hubble  were 
partnership  property  of  the  firm  of 
Cain  &  Hubble,  and  as  silch  Cain's 
representatives  had  a  lien  upon  it, 
or  a  vight  to  have  any  indebtedness 
of  the  partnership 
to  Cain  satisfied 
out  of  it,  before  it 
could  be  appropriat- 
ed to  paying  the  individual  debts  of 
Hubble,  at  least  as  against  the  claim 
of  one  who  had  notice  of  the  fact  of 
the  partnership  character  of  the  in- 
terests. Such  lien  or  right  could 
not,  however,  affect  the  right  of  a 


cent— etf«ct  oai 
vtskt. 


interest  •( 

partner— 

pirtorlty. 


member  or  creditor  of  R.  S.  Hubble 
&    Company    in    a  ^   n., 

distribution  of  the  nTiST.Sr'iit. 
assets  of  the  latter 
■firm.  The  partner- 
ship of  Cain  &  Hubble  was  a  con- 
tract between  the  members  of  it, 
and  to  which  Smith  was  not  a  party, 
and  of  which  he  says  that  he  had  no 
knowledge,  or  so  far  as  it  had  re- 
lationship to  R.  S.  Hubble  &  Com- 
pany. Hence  the  interests  of  Cain 
and  Hubble  in  R.  S.  Hubble  &  Com- 
pany must  be  held  to  be  their  hold- 
ings as  individuals,  so  far  as  it  is 
necessary  to  adjust  the  rights  and 
liabilities  of  the  members  of  R.  S. 
Hubble  &  Company,  and  when 
such  an  adjustment  is  made,  what- 
ever remains  of  the  interest  of  Cain 
and  Hubble  is  the  partnership 
property  of  Cain  &  Hubble.  Cover, 
as  a  creditor  of  Hubble,  could  not 
take  precedence  over  the  right  of  a 
creditor  of  R.  S.  Hubble  &  Com- 
pany to  have  his  debt  out  of  the 
assets  of  the  firm  in  preference  to 
an  individual  creditor,  when  the 
name  under  which  the  property,  as 
real  estate,  was  held,  gave  him  no- 
tice of  its  first  obligation  to  the 
creditors  of  the  firm,  and  to  its 
members  for  advances  made  to  it 
and  balances  due  them  upon  settle- 
ment; and  neither  could  Cover,  as 
the  creditor  of  Hubble,  have  a  BVh- 
perior  lien  by  reason  of  his  mort- 
gage upon  the  interest  of  Hubble, 
to  a  creditor  of  the  _p,,„,,«y  ^ 
firm  of  Cain  &  Hub-  indiTtdnni 
ble,  if  at  the  time  he  *'^"— • 
had  notice  of  the  partnership  char- 
acter of  the  property  upon  which  his 
mortgage  was  given.  The  name  in 
which  the  property  was  held,  how- 
ever, did  not  give  Gover  any  notice 
that  the  partnership  of  Cain  &  Hub- 
ble had  any  interest  in  it.  TThere  is 
no  pretense  in  the  record,  either  by 
averment  or  evidence,  that  Gover 
had  any  notice  at  the  time  he  became 
the  surety  of  Hubble,  and  accepted 
the  mortgage,  that  the  partnership 
of  Cain  &  Hubble  had  any  interef,tin 
the  property  embraced  in  the  mort- 
gage. The  property  was  not  in  tiie 
possession  of  Cain  &  Hubble,  but  of 
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R.  S.  Hubble  &  Company.  Gover 
was  not  a  party  to  this  suit  at  that 
time  and  although  this  suit  was 
then  pending  in  which  it  was 
i  averred  that  Bubble's  interest  in  B. 
S.  Hubble  &  Company  was  partner- 
ship property  of  Cain  ft  Hubble,  and 
a  lien  asserted,  the  lis  pendens  no- 
tice provided  for  by  §  2358a,  Ey. 
Stat.,  was  not  filed  in  the  office  of 
the  derk  of  the  county  court,  and, 
although  partnership  property,  it 
was  real  estate;  and  hence,  being  an 
encumbrancer  without  notice,  the 
-«i»witi>..t  lien  of  the  repre- 
— ««*«  •«  .  sentatives  of  Cain 

»*^«"*»»-  could  not  prevail 
over  the  lien  created  by  the  mort- 
gage of  Hubble  to  Gover.  Before 
the  enactment  of  the  statute,  supra, 
it  was  held  that  the  purchaser  of 
partnership  real  property,  where 
the  name  in  which  it  was  held  gave 
no  notice  of  its  partnership  quality, 
and  the  purchaser  had  no  actual  no- 
tice of  its  character,  could  hold  the 
land  as  against  any  equity  in  favor 
of  a  partner.  Buck  v.  Winn,  11  B. 
Mon.  323;  Divine  v.  Mitchum,  4  B. 
Mon.  488,  41  Am.  Dec.  241. 

(d)  For  the  reasons  stated  above, 
the  liens  created  by  the  mortgages 
of  Hubble  to  Beecher  Smith,  dated 
JanoaiT  6,  1910,  and  November  1, 
1911,  respectively,  are  inferior  to 
flie  lien  of  the  administrator  of  Cain 
upon  the  interest  of  Hubble  in  the 
property  of  R.  S.  Hubble  ft  Com- 
pany. These  mortgages  were  given 
to  seeure  the  individual  debts  of 
Hubble  to  Smith,  and  were  not  debts 
owing  by  R.  S.  Hubble  &  Company. 
No  lien  existed  in  favor  of  Smith  to 
secure  the  payment  of  these  debts, 
except  the  liens  created  by  the 
mortgages,  and  long  prior  to  the 
■     ■■■la^a^rVi  tiros  they  were  exe- 

wi«ii  ■•tfe«—  cuted  Smith  had 
'*•**"•  actual  notice  of  the 

fact  that  the  interest  of  Hubble  in 
the  property  of  R.  S.  Hubble  ft  Com- 
pany was  partnership  property  of 
Cain  ft  Hubble,  and  that  such  por- 
tion of  it  as  remained  after  the 
settlement  of  the  affairs  of  R.  S. 
Hubble  ft  Company  must  first  be 
appropriated  to  the  pajnnent  of  the 
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debts  of  Cain  &  Hubble  and  to  the 
lien  of  his  partner  for  any  balance 
due  him  upon  a  settlement  of  the 
affairs  of  the  latter  partnership. 
Smith,  being  a  party  to  this  suit, 
wherein  the  representatives  of  Cain 
asserted  the  partnership  character 
of  the  interests  of  Cain  and  Hubble 
and  a  lien  upon  the  interests  of  Hub- 
ble and  Cain  therein  to  pay  the 
large  balance  due  Cain  from  the 
partnership,  and  having  been  duly 
served  with  a  summons,  must  b« 
held  to  have  had 
actual  notice  of  the  ?"  ■SmT"*'*'' 
lien  asserted  there- 
in at  the  time  the  mortgages  were 
executed  to  him  by  Hubble.  For  the 
error  in  adjudging  that  Beecher 
Smith's  liens,  by  reason  of  the  mort- 
gages executed  to  him  by  Hubble  on 
January  6,  1910,  and  November  1, 
1911,  respectively,  had  priority  over 
the  lien  of  Cain's  representative 
upon  Hubble's  interest  for  the  bal- 
ance adjudged  him  against  Hub- 
ble's  interest  upon  the  settlement  of 
the  partnership  of  Cain  &  Hubble, 
the  judgment  is  reversed,  but  in  all 
other  respects  it  is  affirmed,  and  the 
cause  remanded  for  proceedings 
consistent  with  this  opinion. 

irOTB. 

The  reported  case  (Cain  v.  Hubbu;, 
ante,  146)  clearly  illustrates  that 
class  of  cases  which  hold  that  real 
estate  owned  by  a  partnership,  and 
held  and  used  as  partnership  proper- 
ty,  will  be  treated  as  personalty  for 
partnership  purposes  so  as  to  entitle 
a  partner  to  a  preference  therein  over 
individual  creditors  of  a  copartner,  is 
accordance  with  the  general  rule  that 
.  a  claim  of  a  partner  against  the  part- 
nership assets  takes  precedence  over 
the  individual  creditors  of  other  mem- 
bers of  the  firm. 

The  general  question  of  the  right  of 
one  partner  to  a  preference  over  cred- 
itors of  his  copartner  is  treated  in  the 
annotation  following  Mabtin  v.  Car- 
lisle, post,  160,  and  the  authorities 
upon  the  more  specific  question  of 
such  right  with  respect  to  real  estate 
will  be  found  collated  in  subd.  II.  b, 
thereof. 
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W.  A.  MARTIN,  Appt., 

V. 

CHARLES  D.  CARUSLE  et  aL 

Ofclaftoma  Supreme  Court— Mav  *,  19 16. 
(46  Okla.  268, 148  Pac.  833.) 

Partnership  —  lien  of  partner. 

1.  One  partner  has  a  lien  on  partnership  realty  for  a  balance  dae  him 
hf  his  copartner  in  the  conduct  of  the  partnership  business,  and  such 
lien  takes  precedence  over  a  conveyance  of  said  copartner's  interest  to  a 
tiiird  person. 

[See  note  on  this  question  beginning  on  page  160.] 


—  application  of  assets  —  rights. 

2.  One  partner  has  a  statutory  right 
to  have  the  partnership  assets  applied 
to  the  payment  of  the  partnership 
debts,  including  the  payment  of  the 
general  balance  due  to  him  by  said 
firm. 

—  real  estate  —  purchase  from  part- 
ner —  title. 

3.  Where  realty  constitutes  partner- 
ship assets,  but  the  deed  is  taken  in  the 
individual  names  of  the  partners,  and 
does  not  show  on  its  face  that  it  is 
partnership  property,  one  purchasing 
an  undivided  interest  of  a  partner  takes 
a  good  title,  unless  he  had  notice  that 
the  realty  was  partnership  property. 
Evidence  —  burden  of  proof  —  knowl- 
edge of  purchaser. 

4.  The  burden  of  proof  is  upon  the 
party  attacking  such  a  deed  to  prove  by 
evidence  that  is  clear  and  convincing 
that  the  purchaser  took  with  notice  that 
it  was  partnership  property. 

—  sufficiency. 

5.  Evidence  examined  and  held  suffi- 
cient to  show  that  the  realty  constituted 

Headnotes  1-5  by  Mathews,  C. 


partnership  property,  and  that  a  pur- 
chaser of  a  partner's  interest  was  not 
an  innocent  purchaser. 
Partnership  —  real  estate  —  when 
partnership  property. 

6.  To  constitute  re^  estate  bought 
by  a  partnership  partnership  property, 
an  express  agreement  that  it  shall  be 
sc  held  is  not  necessary,  nor  is  it  neces- 
sary that  the  property  shall  have  been 
purchased  by  the  common  fund  of  the 
partnership. 

Evidence  —  presumption  as  to  owner- 
ship of  property  deeded  to  partner- 
ship. 

7.  There  is  a  strong  presumption  in 
law  that  when  land  is  deeded  to  the 
several  members  of  the  partnership  in- 
dividually, without  any  showing  in  the 
deed  that  the  property  is  held  for  the 
firm,  the  ownership  is  in  the  individual 
members  of  the  firm. 

Appeal  —  finding  of  court  sitting 
without  jury. 

8.  The  finding  of  the  court  in  a  case 
tried  without  a  jury  has  the  same 
standing  as  i3\e  verdict  of  a  jury. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Ottawa 
County  (Davis,  J.)  in  defendants'  favor  in  an  action  brought  to  enjoin 
the  defendant  sheriff  from  selling  under  execution  a  certain  tract  of  land 
levied  on  by  him.    Modified  and  affirmed. 
Statement  by  Mathews,  C:  on  June  1,  1901,  one  George  Girten 

This   action   was   begun    in   the     and  Charles  D.  Carlisle,  one  of  the 


court  below  by  plaintiff  in  error  fil- 
ing his  petition  praying  for  an  in- 
junction to  prevent  the  sheriff  of 
Ottawa  county  from  selling  under 
execution  a  certain  tract  of  land 
levied  upon  by  him. 
It  appears  from  the  record  that 


defendants  herein,  entered  into  a 
written  contract  in  substance  that 
Girten  was  to  secure  ground  by  lease 
at  the  station  of  Narcissa,  in  Ottawa 
county,  upon  which  they  agreed  to 
erect  a  bam  for  the  purpose  of  stor- 
ing hay ;  the  cost  of  the  erection  of 
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nU  bam  to  be  borne  equally  by 
them.  Three  days  lata- they  execut- 
ed anotber  written  agreement,  in  ef- 
iect  a  ooftartnership  agreement,  for 
the  purpose  of  buying,  storing,  and 
aellmg  hay ;  Giiten  to  attend  to  the 
baying  and  storing  of  the  hay,  and 
Carlisle,  doing  business  as  the  Car- 
lisle Commission  Company,  to  man- 
^e  the  s^ing  thereof,  each  of  said 
parties  to  bear  one  half  of  the  ex- 
pense of  the  business  and  to  share 
equally  in  the  profits. 

On  the  30th  day  of  August,  1901, 
the  said  Girten  and  Carlisle  execut- 
ed an  instrument  wherein  they  stat- 
ed that  the  bam  had  been  complet- 
ed, and  that  each  of  them  had  borne 
«ne  half  of  the  expense  in  erecting 
the  same,  and  declaring  that  the 
said  hay  bam  and  the  tract  of  land 
upon  which  it  stood  were  owned  by 
them  in  equal  interest. 

The  said  Girten,  havin  g  leased  the 
ground  for  the  erection  of  the  bam, 
conveyed  a  one-half  interest  in  said 
lease  to  Carlisle,  and  on  the  16th 
day  of  December,  1905,  the  owner  of 
said  leased  premises  conveyed  the 
same  by  warranty  deed  to  George 
Girten  and  Carlisle  Commission 
Company.  On  June  30,  1908,  Gir- 
ten conveyed  by  warranty  deed  an 
undivided  one-half  interest  in  said 
pn>perty  to  appellant,  Martin. 

Cuiisle  and  Girten  continued  to 
conduct  the  partnership  business  at 
Nardssa  untU  July,  1908,  when  Car^ 
lisle  instituted  suit  against  Girtoi 
for  $1,281.27  for  losses  sustained  by 
taad  partnership,  and  on  May  11, 
1911,  he  recovered  a  judgment 
against  said  Girten  for  the  sum  sued 
for,  and  a  lien  was  declared  upon 
the  undivided  one-half  interest  of 
the  said  Girten  in  the  bam  and 
premises  at  Narcissa.  Appellant 
was  not  made  a  party  to  the  action. 

From  this  judgment  an  execution 
was  issued  and  levied  upon  the  proD- 
«rty  in  controversy  by  the  sheriff 
of  Ottawa  county,  when  the  appel- 
lant, Martin,  instituted  this  action 
ud  obtained  a  temporary  injunction 
to  prevent  the  sale  of  said  bam  and 
ht;  the  appellant  alleging  that  he 
had  for  a  valuable  consideration,  be- 


CARLISLE.  1&5 

Ht  Pac.  Sii.) 

come  the  owner  in  fee  simple  of  the 
undivided  one-half  interest  of  Gir- 
ten therein.  Issues  were  joined  by 
defendant  setting  up  that  defendant 
and  Girten  had  owned  the  property 
in  controversy  as  a  partnership,  and 
that  he  had  obtained  a  judgment 
against  the  said  Girten  for  a  balance 
due  him  on  said  partnership  busi- 
ness, and  that  he  was  entitled  to 
have  the  interest  of  Girten  applied 
to  the  payment  of  said  indebtedness, 
as  evidenced  by  said  judgment. 

The  evidence  shows  that,  at  the 
time  the  business  was  commenced  in 
1901,  appellant  entered  into  the  ein- 
ploy  of  Carlisle  and  Girten  and 
worked  for  them  almost  continuous- 
ly up  to  1908,  when  the  partnership 
ceased  operation.  He  had  charge  oi 
the  bam  and  hay  business  of  the 
said  Carlisle  and  Girten  at  the  town 
of  Narcissa,  and  during  these  seven 
years  bought  and  sold  hay  for  them, 
carried  the  keys  to  the  bam,  looked 
after  the  shipping  of  the  hay  and 
the  repairs  of  the  building,  and  fre- 
quently corresponded  with  appellee 
Carlisle  about  said  business,  and  ad- 
mitted he  knew  Carlisle  and  Girten 
were  partners  in  the  hay  business, 
but  denied  that  he  knew  they  were 
partners  in  the  bam,  and  states 
that,  when  he  bought  the  undivided 
one-half  interest  of  Girten,  he  did 
not  know  who  owned  the  other  one- 
half  interest  in  said  bam  and  did 
not  make  any  inquiry  thereto.  The 
evidence  further  shows  that  the 
cost  of  the  erection  of  the  bam  was 
paid  for  by  Carlisle  and  Girten,  each 
paying  one  half  of  the  same,  and 
each  was  to  pay  one  half  of  the  ex- 
penses incurred  in  the  conduct  of 
said  hay  business.  The  evidence 
further  shows  that  the  bam  was 
used  exclusively  for  the  carrying  on 
of  the  partnership  business,  and  the 
repairs  of  said  bam  and  insurance 
thereon  were  paid  for  out  of  the 
partnership  funds. 

Messrs.  Vem  E.  Thompson  and  O.  F. 
Mason,  for  appellant: 

If  the  property  was  firm  property, 
neither  one  of  the  parties  owned  an 
undivided  one-half  Interest. 
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LeUman  v.  Mills,  15  Wyo.  149,  87 
Pac  985;  Mechem,  Partn,  §  108.     • 

An  imperfect  admowledgment  of  the 
execution  of  a  mortgage  does  not  affect 
its  validity  as  between  the  parties. 

Hess  V.  Trigg,  8  Okla.  286,  57  Pac. 
169. 

There  can  be  no  question  of  plain- 
tiff's right  to  relief  under  the  proof 
made  and  offered  by  him  unless  the 
proof  shows  either  that  the  property  so 
purchased  by  him  belonged  at  the  time 
to  Carlisle,  or  was  impressed  with  a 
lien  in  favor  of  Carlisle.  There  is  abso- 
lutely no  proof  of  fraud,  collusion,  or 
want  of  consideration. 

17  Enc.  PI.  &  Pr.  314;  Giltenan  v. 
Lemert,  13  Kan.  476. 

The  conveyance  of  the  land  was  made 
to  Girten  and  Carlisle  as  individuals, 
and  the  barn  built  upon  the  land  be- 
came appurtenant  thereto  and  a  fixture, 
and  its  ownership  merged  in  the  own- 
ership of  the  land  and  was  the  property 
of  individuals,  and  hence  either  in- 
dividual owner  had  a  full  and  complete 
right  to  sell  his  interest,  and  if  it  was 
sold  to  a  bona  fide  purchaser  prior  to 
the  institution  of  a  subsequent  suit 
between  the  grantor  and  his  creditor, 
a  judgment  subsequently  obtained 
against  the  grantor  would  not  reach 
the  land  of  the  grantee. 

Ware  v.  Owens,  42  Ala.  212,  94  Am. 
Dec.  642;  Pecot  v.  Armelin  Bros.  21 
La.  Ann.  667;  30  Cyc.  430,  433;  Wheat- 
ley  T.  Calhoun,  12  Leigh,  264,  37  Am. 
Dec.  654;  Lamport  v.  Miller,  153  111. 
244,  27  L.R.A.  449,  88  N.  E.  1078; 
Alexander  v.  Kimbro,  49  Miss.  529; 
Dodson  v.  Dodson,  26  Or.  349,  87  Pac. 
542;  Clark  v.  Lyster,  84  C.  C.  A.  27, 
155  Fed.  513;  Taber-Prang  Art.  Co, 
V.  Durant,  189  Mass.  173,  75  N.  E.  221. 

Messrs.  A.  Scott  Thompson,  Omar 
E.  Robinson,  and  F.  D.  Adams,  for 
appellees. 

Mathews,  C,  filed  the  following 
opinion: 

1.  Partners  purchasing  land  and 
taking  the  deed  as  tenants  in  com- 
mon, without  showing  in  the  deed 
that  it  was  partnership  assets  or  in- 
tended to  be  treated  as  such,  but 
afterwards  used  as  partnership 
property,  has  been  a  most  fruitful 
source  of  litigation  in  the  other 
states  of  the  Union,  and  a  wide  di- 
versity of  opinions  makes  the  mat- 
ter difficult  of  solution,  especially  as 
ii  comes  before  us  as  an  original 


question ;  it  appearing  that  it  is  aww 
before  the  court  for  the.  first  time. 

2.  One  partner  has  an  eqtdtable 
and   statutory  right  to  have  the 
partnership  assets  applied,  fijrst,  to 
the  payment  of  the  debts  incurred 
by  the  partnership,  p.,.„er.iiip- 
and  next  to  be  ram-  m.»puomtu>m  •< 
self  reimbursed  for  •—«—«»«•*•• 
such  sums  as  he  may  have  paid  out 
upon  the  partnership  indebtedness 
above  his  proportionate  part  of  said 
indebtedness,  and  the  right  extends 
to   the   real   estate     ,.^^    .  «„»-*, 
owned  by  the  part- 
nership, even  though  the  deed  to 
the  same  upon  its  face  shows  that  it 
is  held  by  the  partners  as  tenants  in 
common,  unless  the  rights  of  a  bona 
fide  purchaser  should  intervene. 

The  Revised  Laws  of  Oklahoma 
1910  provide: 

"4431.  .  .  .  Partnership  is  the 
association  of  two  or  more  persons 
for  the  purpose  of  carrying  on  busi- 
ness together,  and  dividing  its  prof- 
its between  them." 

"4433.  .  .  .  The  property  of  a 
partnership  consists  of  all  that  is 
contributed  to  the  common  stock  at 
the  formation  of  the  partnership, 
and  of  all  that  is  consequently  ac- 
quired thereby." 

"4437.  .  .  .  Each  member  of  a 
partnership  may  require  its  prop- 
erty to  be  applied  to  the  discharge 
of  its  debts,  and  has  a  lien  upon  the 
share  of  the  other  partners  for  this 
purpose  and  for  the  payment  of  the 
general  balance,  if  any,  due  to  him." 

"4441.  .  .  .  Each  member  of  a 
partnership  must  account  to  it  for 
everything  that  he  receives  on  ac- 
count thereof,  and  is  entitled  to  re- 
imbursement therefrom  for  every- 
thing that  he  properly  expends  for 
the  benefit  thereof,  and  to  be  indem- 
nified thereby  for  all  losses  and 
risks  which  he  necessarily  incurs  on 
its  behalf." 

3.  There  was  no  error  in  overrul- 
ing the  demurrer  of  plaintiff  to  the 
answer  of  defendants. 

Plaintiff  contends  that  defendant, 
in  his  answer,  is  guilty  of  comming- 
ling inconsistent  defenses  when  he 
impliedly  admits  that  Girten  owned 
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a  milivided  one-lialf  interest  in 
tke  imperty  in  controversy,  and 
tin  alleges  that  the  property  in 
qgestion  was  partnership  property, 
^diffoent  defenses  not  bieing:  sep- 
intely  nambered  and  stated,  and 
{or  tUs  reason  insists  that  his  de- 
amrrer  should  have  been  sustained. 
We  do  not  find  that  the  answer  of 
defendant  in  error  merits  the  crit- 
nan  aimed  at  it.  In  the  answer  he 
alleges  the  property  in  controversy 
ttbethe  assets  of  a  copartnership, 
bit  prays  that,  should  the  court  find 
4e  plaitiff  in  error  to  be  the  own- 
ff  of  an  undivided  one-half  interest 
iB  said  property,  he  have  judgment 
against  the  plaintiff  in  error  for  his 
proportionate  part  for  the  use  and 
aonpation  of  the  bam  by  Martin 
nd  for  one  half  of  the  taxes  and  in- 
surance naid  by  him  on  said  prop- 
erty. While  it  would  have  been 
inter  to  have  set  out  the  same  in 
Afferent  counts,  yet  the  two  pleas 
ire  not  inconsistent,  and  it  is  not 
odjedsonable  to  have  set  the  two 
pieaa  out  in  the  same  paragraph,  es- 
pedally  when  it  is  not  challenged, 
exe^  by  a  demurrer. 

Bliss  on  Code  Pleading,  §  342: 
'Althoogh  a  defendant  cannot,  by 
Ui  answer,  set  up,  in  opposition  to 
tke  pUintifrs  title,  inconsistent  de- 
tees  in  the  alternative,  he  will  not 
be  preehided  from  denjring  the  plain- 
ts title,  and  also  insisting  that,  in 
case  the  plaintiff  establishes  his 
tide,  he  is  precluded  from  recover- 
as  hy  some  other  circumstances 
viiieh  would  equally  serve  to  pre- 
I  dade  hhn  or  any  other  person  in 
I    »i>Mn  the  titie  might  be  actually 

Tested." 
!       4.  Upon  the  consideration  of  the 
acrits  of  the  case,  the  first  point  for 
9W  decision  is:    Was  the  property 

■  eootroversy,  as  between  the  part- 
■en, partnership  assets?  Theaues- 
tin  win  be  answered  in  the  affhrm- 
ittf& 

The  intention  of  the  partners  at 
4e  time  the  property  was  acquired, 

■  Aown  by  the  facts  and  circum- 
*«e8  snrrounding-  the  transaction 
**  Vnchase,  considered  with  the 

of  the  parties  towards  the 
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property  after  the  purchase,  must 
govern.     It  is  not  necessary  that 
there  should  have  been  an  express 
agreement  that  the  property  should 
be  held  as  partnership  property,  but 
such  an  intent  and  _„.,  ,.,.,^ 
purpose  may  be  im-  wfcen  purtBer- 
plied    if    the   facts  ■*»»  »'»»*«*y- 
warrant  it ;  nor  is  it  necessary  that 
the  property  should  have  actually 
been  purchased  from  the  common 
fund  of  the  partnership.    Divine  v. 
Mitchum,  4  B.  Mon.  488,  41  Am. 
Dec.  241. 

6.  Although  the  evidence  shows 
that  the  bam  on  the  premises  in 
controversy  was  paid  for  by  Girten 
and  Carlisle,  not  out  of  a  common 
funds,  but  from  their  individual  as- 
sets, yet  it  appears  from  the  evi- 
dence that  at  the  time  they  entered 
into  the  contract  to  acquire  the  land 
and  erect  the  bam,  which  was  on 
June  1,  1901,  they  then  had  in  con- 
templation the  partnership  for  buy- 
ing and  storing  hay,  as  we  find 
them  executing  a  separate  contract 
for  such  a  purpose  three  days  later, 
which  was  followed  up  by  the  erec- 
tion of  the  bam  and  the  using  of 
the  same  as  the  place  of  business  for 
storing  of  hay,  and  the  said  bam 
was  always  treated  by  said  partners 
as  constituting  partnership  assets, 
used  by  them  for  partnership  pur- 
poses ;  the  expense  of  repairs,  insur- 
ance, etc.,  of  the  bam,  being  charged 
to  and  paid  out  of  the  partnership 
account.  This  bam  was  erected  at 
the  very  inception  of  this  partner- 
ship, and  it  was  necessary  that  the 
bam  be  completed  before  the  busi- 
ness of  storing  hay  could  be  com- 
menced; and,  as  there  had  to  be  a 
beginning,  it  is  immaterial  that  the 
bam  was  not  paid  for  out  of  a  joint 
fund,  so  long  as  it  appears  that  it 
was  paid  as  partnership  money  for 
a  partnership  purpose. 

We  think  the  evidence  was  snflB- 
cient  to  warrant  the  trial  judge  in 
arriving  at  the  conclnsion  that  the 
property  in  controversy  was  pur- 
chased with  an  in- 
tention to  constitute  SSiIliJSy. 
it  partnership  prop- 
erty of  the  firm,  and  that  it  was  so 
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considered,  treated,  and  held,  and 
that  the  plaintiff  in  error  was  not  a 
bona  fide  purchaser  of  Girten's  in- 
terest in  said  propisrty.  Bopp  v. 
Fox,  63  HI.  544;Loubat  v.Nourse,  6 
Fla.  350 ;  Roberts  v.  McCarty,  9  Ind. 
16,  68  Am.  Dec.  604 ;  Dyer  v.  Clark, 
5  Met.  662,  39  Am.  Dec.  697 ;  Lucas 
V.  Cooper,  16  Ky.  L.  Bep.  642,  23  S. 
W.  959;  Patterson  v.  Silliman,  28 
Pa.  304,  11  Mor.  Min.  Rep.  327;  30 
Cyc  424. 

6.  We  are  not  unmindful  of  the 
fact  that  in  cases  like  the  one  at 
hand,  where  the  record  title  does  not 
indicate  a  partnership  holding,  Init 
appears  to  be  a  title  held  as  tenants 
in  common  by  the  individual  mem- 
bers, the  record  must  be  the  guide 
on  which  parties  dealing  with  one 
of  the  partners  individually  may 
with  safety  rely,  and  they  ought 
not  to  be  charged  with  notice  of 
equities  existing  between  the  part- 
ners which  do  not  show  of  record, 
or  which  have  not  been  brought  to 
the  knowledge  of  the  purchaser  of 
such  partnership  interest,  and  the 
purchaser  from  a  partner  of  his  undi- 
vided interest  in  real  estate  held  by 
partners  in  their  individual  names 
cannot  lightly  be  devested  thereof, 

and  titles  thus  ob- 
ST.'iV.'SlUr  tained  should  be 
S^rt-e'i^i'i"!"      held  good,  until  it  is 

shown  by  evidence 
that  is  clear  and  convincing  that  it 
was  not  acquired  in  good  faith,  but 
that  the  purchaser  had  notice  that 
it  was  partnership  property.  Rey- 
nolds v.  Ruckman,  35  Mich.  80; 
Ware  v.  Owens,  42  Ala.  212,  94  Am. 
Dec.  672;  M'Dermot  v.  Laurence,  7 
Serg.  &  R.  438,  10  Am.  Dec.  468; 
Buchan  v.  Sumner,  2  Barb.  Ch.  165, 
47  Am.  Dec.  305;  Taber-Prang  Art 
Co.  v.  Durant,  189  Mass.  173,  75  N. 
E.  221 ;  Robinson  Bank  v.  Miller,  153 
ni..244,  27  L.R.A.  449,  46  Am.  St. 
Rep.  883,  38  N.  E.  1078. 

7.  The  burden  of  proof  is  upon 
the  party  attacking  such  a  deed  to 

prove  the  same 
bnrdtn'tf  proof  by  Satisfactory  evi- 
p»"ch:SSrf  •'     dence,  for  there  is 

a  strong  presump- 
tion of  law  that  when  land  is  deeded 


to  the  several  members  of  a  partner- 
ship individually,  without  any  ahow' 
ing  in  the  deed  that  the  propcorty 
is  held  for  the  firm, 
the  ownership  is  in  -*rM«Mpti*a  •■ 
the  individual  mem.  l%oV^^7'i^S* 
hers  of  said  firm;  to  »»rt««r«iii». 
and  the  fact  that 
the  property  was  used  as  the  plaee 
for  conducting  the  business  of  the 
partnership  does  not  of  itself  dis- 
close an  intent  to  make  it  partner- 
ship property,  and  is  not  sufficient 
proof  that  it  was  partnership  prop- 
erty, when  the  evidence  shows,  as  in 
this  case,  that  it  was  the  only  place 
said  partners  had  for  carrying  on 
their  business..  The  proof  must  not 
only  show  that  it  was  purchased 
with  partnership  funds  and  used  for 
the  partnership  purposes,  constitut- 
ing a  part  of  the  partnership  as- 
sets, but  there  must  be  further 
proof  that  the  purchaser  knew  these 
facts,  or  had  knowledge  of  such 
facts  that  would  put  a  reasonably 
prudent  man  upon  inquiry  which, 
followed  up,  would  give  him  the  in- 
formation that  the  property  was  of 
the  assets  of  the  finn. 

In  the  case  at  bar  the  deed  from 
Walker  and  wife  was  made  to  Gir- 
ten  and  the  Carlisle  Commission 
Company.  It  was  deeded  to  them 
as  tenants  in  common,  and  so  ap- 
peared of  record,  and  then  was 
nothing  indicating  that  the  title- 
was  held  by  them  as  partners,  or 
that  it  was  intended  to  be  held  as 
partnership  property.  Phillips  v. 
Thorp,  12  Okla.  617,  73  Pac  268. 

8.  So  the  plaintiff  in  error  must 
prevail,  unless  it  should  clearly  ap- 
pear from  the  evidence  that  he  was 
not  a  purchaser  in  good  faith.  The 
trial  court  found  that  he  was  not 
an  innocent  purchaser,-  and  this 
court  could  let  the  matter  rest  with 
the  finding  of  the  trial  court,  as 
there  is  substantial  evidence  tp  sus- 
tain the  same,  and  the  findings  of 
the  trial  court  in 
cases  tried  before  aSat^lTot  oo.m 
the  court  without  a  Jiy^  without 
jury  have  the  same 
standing  as  the  verdict  of  a  jury. 
which  this  •  court  will  not  disturb, . 
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where  the  evidence  reasonably  tends 
to  sapport  the  same,  but  we  will 
l»iefly  review  the  evidence  in  the 
case,  so  far  as  the  same  applies  to 
the  conduct  of  the  plaintiff  in  error. 
The  evidence  shows  that  the 
business  of  the  firm  was  located  in 
the  town  of  Narcissa,  a  small  town 
in  Ottawa  county,  composed  of 
about  one  hundred  people,  and 
plaintiff  was  in  the  employ  of  the 
firm  from  the  beginning  of  the  busi- 
ness in  1901  OB^  1908>  at  the  time 
the  partnership  business  was  dis- 
rupted by  a  misunderstanding  be- 
tween the  said  partners  over  a  set- 
tlement of  their  business  affairs, 
and  in  less  than  thirty  days  there- 
after he  became  a  purchaser  of  Gir- 
ten's  interest  in  the  property  in 
controversy.  For  about  seven 
years  he  was  in  the  employ  of  said 
firm,  and  seems  to  have  had  the 
management  of  the  same  for  the 
greator  portion  of  the  time,  during 
which  time  he  bought,  stored,  ship- 
ped, and  sold  .hay  and  carried  on  a 
general  correspondence  about  the 
business  with  defendant  in  error 
Carlisle.  He  admits  he  knew  that 
Carlisle  and  Girten  were  partners  in 
the  hay  business  and  were  using 
the  property  in  controversy  for  stor- 
ing the  hay  bought  by  the  firm.  He 
carried  the  key  to  the  bam,  looked 
after  its  repairs,  and  had  general 
control  over  the  bam  as  the  agent 
and  employee  of  the  said  firm.  As 
far  as  the  record  shows,  no  one  had 
informed  him,  after  he  purchased 
Girten's  interest,  that  Carlisle  own- 
ed the  other  half  of  said  barn,  and 
he  denied  that  he  had  ever  been  in- 
formed or  even  knew  that  Carlisle 
owned  a  half  interest  in  said  bam 
upon  the  premises  in  controversy; 
yet,  in  a  very  short  while  after  he 
purchased  Girten's  interest,  we  find 
him  writing  Carlisle  two  letters  of 
inquiry  in  reference  to  Carlisle's  in- 
terest in  the  premises  in  controver- 
sy. •  The  evidence,  leads  us  to  but 
one  conclusion,  and  that  is  that  the 
plaintiff  in  error,  at  the  time  of  the. 
purchase  of.  Girten's  interest,  knew 
that  Carlisle  owned  an  interest  in. 
the  bam,  and  the  property  in  con- . 
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troversy  was  partnership  property. 
We  cannot  conceive  that  a  person 
could  be  so  ignorant  of  or  uncon- 
cerned about  the  affairs  of  his  en>> 
ployers  as  to  have  had  the  manage- 
ment of  their  business  for  seven 
years  and  not  to  have  become  aware 
of  a  fact  that  was  so  easily  ascer- 
tainable by  the  use  of  a  little  curios- 
ity or  the  exertion  of  a  slight  de- 
gree of  intelligence,  especially  to  one 
living  in  a  small  village  like  Narcis- 
sa, where  common  knowledge  read- 
ily comes  to  all  of  Its  inhabitants, 
as  the  ^fact  of  the  partnership 
seemed  from  the  evidence  to  have 
been  generally  known  by  other  res- 
idents there.  And  when  the  plain- 
tiff in  error,  in  testifying  in  his  own 
behalf,  goes  so  far  as  to  state  that 
he  purchased  Girten's  interest  in 
the  bam  without  making  any  in- 
quiry as  to  who  owned  the  other  in- 
terest therein,  and  even  without 
caring  or  desiring  to  know,  and  stat- 
ing that  it  was  an  immaterial  mat- 
ter with  him  as  to  who  the  owner  of 
the  other  interest  was,  he  stretches 
the  credulity  of  the  trial  court  too 
far  when  he  asks  him  to  believe 
such  a  statement.  No  sane  man 
would  purchase  a  half  interest  in  a 
hay  barn  without  knowing  or  mak- 
ing inquiry  as  to  whom  he  would 
have  to  be  associated  with  in  the 
use  of  the  same. 

9.  We  find  no  error  in  the  admis- 
sion of  testimony  complained  of 
over  the  objection  of  appellant. 
Appellant  urges  that,  as  the  evi- 
dence of  certain  witnesses  for  appel- 
lee only  tended  to  prove  a  partner- 
ship in  the  hay  business  existing 
between  Carlisle  and  Girten  for  the 
purpose  of  buying  and  selling  hay, 
and  did  not  refer  to  the  property 
in  question,  the  same  was  inadmis- 
sible and  incompetent.  For  the  rea- 
son that  the  conduct  of  the  partner- 
ship, in  buying,  storing,  and  selling 
hay  was  so  closely  blended  with  the 
use  and  management  of  the  bam, 
the  admission  of  the  evidence  ob- 
jected to  was  entirely  proper. 

10.  The  testimony  shows  that  ap- 
pellant was  in  possession  of  one  half 
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<rf  the  barn  in  1909  and  1910,  and  of 
the  entire  bam  in  1911,  and  that 
the  storage  capacity  of  the  bam  was 
568  tons,  and  the  rental  value  of  the 
bam  was  40  cents  per  ton.  Thus  it 
appears  that  the  judgment  should 
have  been  for  $454.40,  less  a  credit 
of  $29.50,   which  the   trial  court 


found  plaintiff  to  be  entitled  to,  leav- 
ing a  balance  of  $424.90. 

The  money  judgment  will  be  re- 
duced to  $424.90,  and,  with  this 
modification,  the  entire  judgment 
of  the  trial  court  wilf  be  afiSrmed. 

Par  Curiam: 

Adopted  in  whole. 


ANNOTATION. 
Rig^t  of  partner  to  preference  over  creditor*  of  copartaer. 


I.  Scope,  160. 
II.  Rights  in  'general: 

a.  Personal  property,  160. 

b.  Real  property,  162. 

III.  Nature  of  rights,  163. 

IV.  Application  of  rule,  164. 

T.  Scope. 

The  present  annotation  is  confined 
to  a  treatment  of  the  general  question 
of  the  right  of  one  or  more  members 
of  a  partnership  to  a  preference  over 
the  individual  creditors  of  another  or 
other  members  of  the  firm.  In  other 
words,  the  question  is.  As  between  the 
claims  of  a  partner  and  the  claims  of 
individual  creditors  of  a  copartner, 
who  is  entitled  to  priority  of  payment 
out  of  firm  assets? 

n,  Hightt  in  general. 
a.  Personal  property. 

The  general  rule  is  to  the  effect  that 
the  rights  of  a  partner  in  personal  as- 
sets of  the  firm  are  subordinate  to 
those  of  firm  creditors,  but  have  a 
preference  over  the  claims  of  indi- 
vidual creditors  of  a  copartner.  In 
other  words,  the  individual  claim  of 
one  partner  against  partnership  as- 
sets takes  precedence  over  the  claims 
of  individual  creditors  of  other  mem- 
bers of  the  firm.  The  following  cases 
support  this  rule: 

United  States. — ^Hobbs  v.  McLean 
(1885)  117  U.  S.  567,  29  L.  ed.  940,  6 
Sup.  Ct.  Rep.  870;  Henderson  v.  Ries 
(1901)  47  C.  G.  A.  625,  108  Fed.  709. 

Alabama. — ^Warren  v.  Taylor  (1877) 
60  Ala.  218;  Lacey  v.  Cowan  (1909) 
162  Ala.  546,  50  So.  281. 

Arkansas. — Nichol  v.  Stewart  (1880) 
36  Ark.  612;  Parker  v.  Wells  (1907)  84 
Ark.  172,  105  S.  W.  75. 


Connecticnt.— Church  V.Knox  (1818) 
2  Conn.  523;  Brewster  v.  Hammet 
(1823)  4  Conn.  540;  Witter  v.  Rich- 
ards (1833)  10  Conn.  37;  Beecher  v. 
Stevens  (1876)  43  Conn.  587. 

Georgia^ — ^Haines  v.  Millers  (1878) 
61  Ga.  344. 

Ulinois.— Rainey  v.  Nance  (1870)  54 
ni.  29;  Mack  v.  Woodruff  (1877)  87 
111.  570;  Taylor  v.  Farmer  (1886)  — 
111.  — ,  4  N.  E.  370;  Alkire  v.  Kahle 
(1888)  123  111.  496,  5  Am.  St.  Rep. 
540,  17  N.  E.  693. 

Indiana. — Roberts  v.  McCarty  (1857) 
9  Ind.  16,  68  Am.  Dec.  604;  Meridian 
Nat  Bank  v.  Brandt  (1875)  51  Ind. 
56;  Lewis  v.  Harrison  (1881)  81  Ind. 
278;  Deeter  v.  Sellers  (1885)  102  Ind. 
458,  1  N.  E.  854;  Johnson  v.  Shirley 
(1898)  152  Ind.  453,  53  N.  E.  459. 

Iowa. — Pierce  v.  Wilson  (1855)  2 
Iowa,  20;  Evans  v.  Hawley  (1872)  85 
Iowa,  83;  Cox  v.  Russell  (1876)  44 
Iowa,  656. 

Kansas. — ^Boston  &  S.  Glass  Co.  v. 
Ludlum  (1871)  8  Kan.  40. 

Kentucky.  —  Hodges  v.  Holeman 
(1833)  1  Dana,  50;  Divine  v.  Mitchum 
(1844)  4  B.  Mon.  488,  41  Am.  Dec. 
241;  Pearson  v.  Keedy  (1845)  6  B. 
Mon.  128,  43  Am.  Dec.  160 ;  Simrall  v. 
O'Bannon  (1847)  7  B.  Mon.  608;  White 
V.  Woodward  (1848)  8  B.  Mon.  484; 
Bank  of  Kentucky  v.  Herndon  (1866) 
1  Bush,  359,  89  Am.  Dec.  630;  Robin- 
son V.  Winn  (1882)  4  Ky.  L.  Rep.  54; 
Graves  v.  McKinney  (1884)  6  Ky.  L. 
Rep.  220;  Holmes  v.  Stix  (1898)  ,104 
Ky.  351,  47  S.  W.  243;  Walter  v.  Her- 
man (1901)  110  Ky.  800,  62  S.  W.  867; 
Harlan  v.  Bennett  (1907)  127  Ky.  672, 
128  Am.  St.  Rep.  860,  106  S.  W.  287; 
Cain  v.  Hubblb  (reported  herewith) 
ante,  146. 
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LoDlsiamL — ^Purdy  v.  Hood  (1827)  6 
Mart  N.  S.  626;  Reily  v.  Creditors 
(189S)  46  La.  Ann.  470,  12  So.  519. 

Maiii& — Grookei^v.  Crooker  (1863) 
62  Me.  267.  88  Am.  Dec.  509. 

MarylandL— Ridgely  v.  Carey  (1798) 
4  Harr.  A  McH.-167;  Pierce  v.  Tieman 
(1838)  10  Gill  &  J.  253;  Conkling  v. 
Washington  University  (1849)  2  Md. 
Ch.  497. 

mchigan.— Knnze  ▼.  Cox  (1897) 
lis  Mich.  646^  67  Am.  St.  Rep.  480,  71 
N.  W.  864. 

MisBisslppL — Atwood    v.    Meredith 

(1859)  37  Miss.  635. 

Missouri. — Dieckmann  t.  St.  Louis 
(1880)  9  Mo.  App.  9;  Wright  v.  Rad- 
eliffe  (1895)  61  Mo.  App.  257;  Freed- 
man  t.  Holberg  (1901)  89  Mo.  App. 
340;  Hemm  v.  Juede  (1910)  163  Mo. 
App.  269,  133  S.  W.  620. 

Nevada. — Whitmore  v.  Shiverick 
(1867)  3  Nev.  288. 

New  Hampshire. — Tappan  y.  Blais- 
dell  (1830)  6  N.  H.  190. 

New  Jency^Hill  v.  Beach  (1868) 
12  N.  J.  £q.  31 ;  Uhler  y.  Semple  (1869) 
20  N.  J.  Eq.  288;  Standish  v.  Babcock 
(1894)  62  N.  J.  Eq.  628,  29  Atl.  327; 
Longley  V.  Sperry  (1907)  72  N.  J.  Eq. 
537,  66  Atl.  1062. 

New  Yoi^— Wilson  t.  Conine  (1807) 
2  Johns.  280;  Mumford  v.  Nicoll 
(1822)  20  Johns.  611 ;  Ketchum  v.  Dur- 
kee  (1840)  Hoffm.  Ch.  538;  Buchaa  v. 
Sumner  (1847)  2  Barb.  Ch.  166.  47  Am. 
Dec  306;  Menagh  v.  Whitwell  (187.<t) 
^  N.  Y.  146,  11  Am.  Rep.  683;  Wade 
V.  Rasher  (1859)  4  Bosw.  537;  Ryder 
V.  Carpenter  (1878)  8  N.  Y.  Week.  Dig. 
26;  Drexel  v.  Pease  (1891)  37  N.  Y. 
S.  R.  166,  13  N.  Y.  Supp.  774;  Lovins 
V.  liaub  (1914)  86  Misc.  336,  147  N. 
Y.  Supp.  304. 

North  Carolina. — Mendenhall  v.  Ben- 
bow  (1881)  84  N.  C.  646;  Evans  v. 
Bryan  (1886)  95  N.  G.  174,  59  Am. 
Rep.  233. 

Oklahoma.  —  Martin  v.  Cablisle 
(reported  herewith)  ante,  164. 

Oregon.— Caldwell  Bkg.  &  T.  Co.  v. 
Porter  (1908)  52  Or.  318,  95  Pac.  1, 
97  Pac.  641. 

Pennsylvania.— Zell's  Appeal  (1886) 
111  Pa.  532,  6  Atl.  107. 

South   Carolina. — ^Boyce   ▼.   (Foster 

(1860)  23  S.  G.  Eq.  (4  Strobh.)  26; 
«  A.L.R.— 11. 


Moffatt  V.  Thomson  (1862)  26  S.  C. 
Eq.  (5  Rich.)  155,  67  Am.  Dec.  737. 

Tennessee. — Williams  v.  Love  (1868) 
2  Head,  80,  78  Am.  Dec.  191 ;  Reecker 
V.  Forest  (1877)  King's  Dig.  (Tenn.) 
1616,  as  set  out  in  22  Am.  &  Eng. 
Enc.  Law,  182;  Lane  v.  Jones  (1882) 
9  Lea,  627. 

Texas. — Moore  v.  Steele  (1887)  67 
Tex.  435,  3  S.  W.  448;  McCutchon  v. 
Davis  (1888)  —  Tex.  — ,  8  S.  W.  123; 
Sherk  v.  First  Nat.  Bank  (1918)  — 
Tex.  — ,  206  S.  W.  507;  Holder  v.  Shel- 
by (1909)  —  Tex.  Civ.  App.  — ,  118  S. 
W.  690. 

Virginia.— Christian  v.  Ellis  (1846) 
1  Gratt  396;  Maddock  v.  Skinker 
(1896)  93  Va.  479,  25  S.  E.  536. 

Wisconsin.- Miller  v.  Price  (1865) 
20  Wis.  117. 

England.— Croft  v.  Pyke  (1733)  3 
P.  Wms.  180,  24  Eng.  Reprint,  1020; 
Skipp  V.  Harwood  (1747)  2  Swanst. 
586,  36  Eng.  Reprint,  739;  West  v. 
Skip  (1749)  1  Yes.  Sr.  239,  27  Eng. 
Reprint,  1006;  Ryall  v.  Rowles  (1760) 
1  Yes.  Sr.  348,  27  Eng.  Reprint,  1074; 
Taylor  v.  Fields  (1799)  4  Yes.  Jr.  396, 
31  Eng.  Reprint,  201;  Ex  parte  King 
(1810)  17  Yes.  Jr.  115,  34  Eng.  Re- 
print, 46, 1  Rose,  212,  11  Revised  Rep. 
34;  Dutton  v.  Morrison  (1810)  17  Yes. 
Jr.  193,  34  Eng.  Reprint,  75,  1  Rose, 
213,  11  Revised  Rep.  66,  4  Eng.  Rul. 
Cas.  112;  Holdemess  v.  Shackels 
(1828)  8  Bam.  &  C.  612,  108  Eng.  Re- 
print, 1170,  3  Mann.  &  R.  25,  6  L.  J.  K. 
B.  80,  24  Eng.  Rul.  Cas.  216;  Cavander 
V.  Bulteel  (1871)  L.  R.  9  Ch.  79,  43 
L.  J.  Ch.  N.  S.  870,  29  Lu  T.  N.  S. 
710,  22  Week.  Rep.  177. 

In  Maddock  v.  Skinker  (Ya.)  supra, 
in  answering  the  contention  that  indi- 
vidual creditors  of  one  partner,  by  ob- 
taining judgments  and  suing  out  exe- 
cutions, thereby  acquire  liens  superior 
to  the  rights  of  other  partners,  the 
court  said:  "Partners  are  joint  ten- 
ants of  the  property  of  the  partner- 
ship. Neither  partner  has  an  exclu- 
sive right  to  any  part  of  the  proper^ 
until  all  of  the  debts  of  the  partner- 
ship are  paid,  including  the  debts 
which  may  be  due  from  the  partner- 
ship to  either  of  the  partners.  The 
interest  of  each  partner  in  the  prop- 
erty of  the  partnership  is  his  share 
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of  the  surplus  after  all  the  firm  debts 
are  paid  and  a  balance  of  accounts  is 
struck  between  the  partners.  It  is 
thus  that  his  interest  is  ascertained. 
And  it  is  only  this  interest,  so  ascer- 
tained, that  is  subject  to  the  lien  of 
the  execution  or  attachment  of  an  in- 
dividual creditor.  The  law  does  not 
permit  the  separate  creditor  to  obtain 
more  than  the  partner,  who  is  his 
debtor,  is  entitled  to."  And  in  War- 
ren v.  Taylor  (1877)  60  Ala.  218,  the 
court  said:  "In  settling  partnership 
accounts,  each  partner  is  clothed  with 
the  right  to  insist  that  the  partner- 
ship effects  shall  be  first  applied  to 
the  payment  of  the  partnership  debts ; 
and  this  right  will  prevail  over  the 
claims  of  an  alienee  or  creditor  of  the 
copartner.  So  clearly  defined  is  this 
right — so  necessary  to  persons  engag- 
°  ing  in  joint  adventures  of  this  kind — 
that  it  has  been  long  and  firmly  set- 
tled that  each  partner  has  a  lien  on 
the  effects,  that  they  shall  be  applied 
primarily  to  the  extinguishment  of  the 
partnership  liabilities.  This  results, 
naturally  and  necessarily,  from  the 
nature  of  the  enterprise  and  of  the 
title  by  which  the  property  is  held. 
The  title  is  in  the  company,  or  associa- 
tion of  individuals,  and  no  one  of  the 
number  has  a  separate  ownership  or 
right  to  any  part  or  piece  of  the  prop- 
erty or  effects  of  the  partnership.  And 
the  lien  goes  further  than  this.  After 
the  debts  are  all  paid,  each  partner 
has  a  lien  on  the  remaining  partner- 
ship effects,  for  any  balance  due  him 
upon  a  proper  accounting  together." 
And  in  Rainey  v.  Nance  (1870)  54  ItL 
29,  it  was  said  that  one  partner,  to  the 
extent  of  his  "interest  in  the  firm  prop- 
erty, must  be  considered  as  a  creditor 
of  the  firm,  whose  debt  is  deferred 
to  all  of  the  other  firm  creditors,  but 
preferred  to  the  separate  creditors" 
of  the  other  partners. 

And  in  the  following  cases  it  was 
held  generally  that  the  interest  of  a 
creditor  of  an  individual  partner  in 
personal  property  of  the  firm  is  sub- 
ject both  to  the  payment  of  firm  debts 
and  to  the  equities  of  the  copartners: 
Gilmore  v.  North  American  Land  Go. 
(1817)  Pet.  C.  C.  460,  Fed.  Gas.  No. 
5,448;  Johnson  v.  Rogers   (1876)    15 


Nat.  Bankr.  Reg.  1,  Fed.  Gas.  No. 
7,408;  Atkins  v.  Saxton  (1879)  77 
N.  Y.  195;  Read  v.  McLanahan  (1881) 
15  Jones  &  S.  (N>Y.)  276;  Tredwell 
V.  Rascoe  (1831)  14  N.  C  (8  Dev.  L.) 
50;  Price  v.  Hunt  (1860)  38  N.  C.  (11 
Ired.  L.)  42;  Ross  v.  Henderson  (1877) 
77  N.  C.  170;  Deal  v.  Bogue  (1868) 
20  Pa.  228,  57  Am.  Dec.  702;  Thomp- 
son V.  Tinnin  (1860)  25  Tex.  Supp.  66. 
However,  it  has  been  held  that  in- 
dividual creditors  of  one  who  subse- 
quently entered  into  a  partnership 
and  furnished  a  moiety  of  the  capital 
are  entitled  to  priority  of  payment  out 
of  the  property  put  into  the  firm  by 
him  over  a  debt  owed  by  the  partner- 
ship to  another  member  of  tiie  firm. 
Killefer  v.  McLain  (1888)  70  Mich. 
608,  38  N.  W.  456. 

b.  Beat  propertif. 

Upon  the  general  question  whether 
or  not  real  estate  owned  or  used  by  a 
partnership  stands  upon  the  same 
footing  as  personal  property,  there  has 
been  some  diversity  of  opinion,  but  it 
seems  to  be  fairly  well  settled,  at  least 
so  far  as  applicable  to  the  particular 
question  under  consideration,  that  in 
equity  real  estate  owned  by  a  partner- 
ship and  used  for  its  purposes  con- 
stitutes firm  assets  so  as  to  give  a 
partner  a  preference  therein  over  the 
individual  creditors  of  his  copartners. 
Thus  it  has  been  held  that  real  estate 
purchased  by  or  brought  into  a  part- 
nership with  an  intent  to  make  it 
partnership  property,  and  which  is 
used  as  such,  will  be  treated  in  equity 
as  personalty,  so  that  it  constitutes 
a  fund  upon  which  a  partner  has  a 
claim  which  is  superior  to  the  claims 
of  individual  creditors  of  another 
partner. 

Illinois.— Alkire  v.  Kahle  (1888) 
123  111.  496,  5  Am.  St.  Rep.  640,  17 
N.  E.  693.  And  see  Rainey  v.  Nance 
(1870)  54  111.  29,  and  Taylor  v.  Farm- 
er (1886)  —  111.  — ,  4  N.  E.  370. 

Indiana.  —  Roberts  v,  McCartv- 
(1867)  9  Ind.  16,  68  Am.  Dec.  604. 

Iowa.— Evans  v.  Hawley  (1872)  85 
Iowa,  83. 

Kentucky.  —  Divine  v.  Mitchum 
(1844)  4  B.  Mon.  488.  41  Am.  Dec. 
241;  Holmes  v.  Stix   (1898)   104  Ky. 
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351,  47  S.  W.  243;  Gain  t.  Hubble 
(reported  herewith)  ante,  146. 

Nevada. — ^Whitmore  v.  Shiverick 
(1867)  3  Nev.  288, 

New  Jersey. — Hill  v.  Beach  (1858) 
12  N.  J.  Eq.  81;  Standish  v.  Babcock 
(1894)  52  N.  J.  Eq.  628,  29  Atl.  327. 
New  York. — ^Buchan  v.  Sumner 
(1847)  2  Barb.  Ch.  165,  47  Am.  Dec. 
305;  Wade  ▼.  Rusher  (1859)  4  Bosw. 
637. 

North  Carolina. — Ross  v.  Henderson 
(1877)  77  N.  C.  170;  Mendenhall  v. 
Benbow  (1881)  84  N.  C.  646. 

Oklahoma. — Martin  v.  Carlisle 
(reported  herewith)  ante,  154. 

Sooth  Carolina. — ^Boyce    v.    Coster 

■  (1850)   23  S.  C.  Eq.   (4  Strobh.)  25. 

Tennessee.  —  Williams     v.     Love 

(1858)  2  Head,  80,  73  Am,  Dec.  191; 

Lane  t.  Jones  (1882)  9  Lea,  627. 

Texas-— Sherk  v.  First  Nat.  Bank 
(1918)  —  Tex.  — ,  206  S.  W.  .507. 

In  Divine  v.  Mitchum  (1844)  4  B. 
Mon.   (Ky.)  488,  41  Am.  Dec.  241,  in 
rejecting  the  minority  rule  that  real 
estate  owned  by  copartners  does  not 
constitute  firm  assets,  it  was  said  that 
the  only  plausible  reason  which  the 
coort  had   anywhere   seen   advanced 
for  the  distinction  taken  between  real 
and  personal  estate  of  partners  is  that, 
as  to  real  estate,  attention  is  directed 
to  the  record,  which  is  presumed  to 
famish  correct  information  as  to  title, 
whereas  the  title  and  right  to  per- 
sonal   estate    are    presumed    to    be 
with  the   possession,   and  that  such 
objection  did  not  apply  in  the  case  of 
real  property  in   the  possession   of 
and  used  as  partnership  property  to 
the    knowledge     of    the    interested 
parties. 

In  Goodwin  v.  Richardson  (1814)  11 
Hass.  469,  where  partners  took  a 
mortgage  io  secure  a  firm  obligation 
and  later  took  over  the  property,  it 
was  held,  in  an  action  at  law  after  the 
foreclosure  of  the  mortgage,  that  the 
partners  were  tenants  in  common  of 
the  land,  so  that  the  claims  of  indi- 
vidual creditors  of  one  partner  were 
superior  to  the  rights  of  the  other 
partner  or  of  those  claiming  through 
the  partnership.  It  was  said  that  the 
taking  over  of  the  property  paid  for 
with  partnership  assets  was  in  effect 


a  division  pro  tanto  of  so  much  of 
the  partnership  property,  so  that  the 
land  became  the  property  of  the  indi- 
vidual members  as  tenants  in  com- 
mon, and  not  joint  stock  of  the  part- 
nership. It  will  be  noted,  however, 
that  this  was  an  action  at  law. 

lit.  Jfature  of  rights. 

The  great  majority  of  the  cases  lay 
down  the  rule  that  a  partner  who  has 
a  claim  against  the  partnership  prop- 
erty has  a  lien,  sometimes  character- 
ized as  specific  and  sometimes  as  im- 
plied or  equitable,  as  against  his  co- 
partners and  the  individual  creditors 
of  each.  i 

Alabama.— Warren  v.  Taylor  (1877) 
60  Ala.  218;  Lacy  v.  Cowan  (1909) 
162  Ala.  546,  50  So.  281. 

Arkansas.  —  Nichol  v.  Stewart 
(1880)  36  Ark.  612. 

Illinois.— Taylor  v.  Farmer  (1886) 
—  111.  — ,  4  N.  E.  370. 

Indiana  —  Roberts  v.  McCarty 
(1857)  9  Ind.  16,  68  Am.  Dec  604; 
Meridian  Nat.  Bank  v.  Brandt  (1875) 
51  Ind.  56. 

Iowa. — Pierce  v.  Wilson  (1855)  2 
Iowa,  20;  Evans  v.  Hawley  (1872) 
35  Iowa,  83;  Cox  v.  Russell  (1876) 
44  Iowa,  556. 

Kentucky.  —  Hodges  v.  Holeman 
(1833)  1  Dana,  50;  Pearson  v.  Keedy 
(1845)  6  B.  Mon.  128,  43  Am.  Dec. 
160;  White  v.  Woodward  (1848)  8  B. 
Mon.  484;  Bank  of  Kentucky  v.  Hern- 
don  (1866)  1  Bush,  359,  89  Am.  Dec. 
630;  Holmes  v.  Stix  (1898)  104  Ky. 
351,  47  S.  W.  243;  Harlan  v.  Bennett 
(1907)  127  Ky.  572,  128  Am.  St.  Rep. 
360,  106  S.  W.  287;  Cain  v,  Hubble 
(reported  herewith)  ante,  146. 

Maryland.— Ridgely  v.  Carey  (1798) 
4  Harr.  &  McH.  167. 

Missouri. — Dieckmann  v.  St.  Louis 
(1880)  9  Mo.  App.  9;  Wright  v.  Rad- 
cliffe  (1895)  61  Mo.  App.  257;  Freed- 
man  v.  Holberg  (1901)  89  Mo.  App. 
340. 

New  Hampshire. — Tappan  v.  Blais- 
dell  (1830)  5  N.  H.  190. 

New  Jersey.— Hill  v.  Beach  (1858) 
12  N.  J.  Eq.  31;  Uhler  v.  Semple 
(1869)  20  N.  J.  Eq.  288;  Standish  v. 
Babcock  (1894)  52  N.  J.  Eq.  628,  29 
Atl.  327. 
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New  York.— Ketchum  v,  Durkee 
(1840)  Hoffm.  Ch.  538;  Buchan  v, 
Sumner  (1847)  2  Barb.  Ch.  165,  47 
Am.  Dec.  305;  Wade  v.  Rusher  (1859) 
4  Bosw.  637. 

North  Carolina. — Evans  v.  Bryan 
(1886)  95  N.  C.  174,  59  Am.  Rep.  233. 

Oklahoma.— Martin  v.  Carlisle 
(reported  herewith)  ante,  154. 

Oregon.— Caldwell  Bkg.  &  T.  Co. 
V.  Porter  (1908)  52  Or.  318,  95  Pac. 
1,  97  Pac.  541. 

South  Carolina.— Moffatt  v.  Thom- 
son (1852)  26  S.  C.  Eq.  (5  Rich.) 
155.  57  Am.  Dec.  737. 

Tennessee.  —  Williams  v.  Love 
(1858)  2  Head,  80,  73  Am.  Dec.  191; 
Reecker  v.  Forest  (1877)  King's  Dig. 
(Tenn.)  1615,  as  set  out  in  22  Am. 
&  Eng.  Enc.  Law,  132;  Lane  v.  Jones 
(1882)  9  Lea,  627. 

Wisconsin.— Miller  v.  Price  (1865) 
20  Wis,  117. 

England.— West  v.  Skip  (1749)  1 
Ves.  Sr.  239,  27  Eng.  Reprint,  1006; 
Ex  parte  King  (1810)  17  Ves.  Jr.  115, 
34  Eng.  Reprint,  45,  1  Rose,  212,  11 
Revised  Rep.  34;  Holdemess  v.  Shack- 
els  (1828)  8  Bam.  &  C.  612,  108  Eng. 
Reprint,  1170,  3  Mann.  &  R.  25,  6  L. 
J.  K.  B.  80,  24  Eng.  Rul.  Cas.  216. 

At  least,  the  partner  has  an  equity 
in  firm  assets  which  is  superior  as 
against  the  separate  creditors  of  the 
other  partners.  Rainey  v.  Nance 
(1870)  54  111.  29;  Alkire  v.  Kahle 
(1888)  123  UL  496,  6  Am.  St.  Rep.  540, 
17  N.  E.  693. 

And  it  has  been  held  that  a  partner, 
to  the  extent  of  his  interest  in  the 
firm,  must  be  considered  as  a  creditor 
of  the  firm  whose  debt  is  deferred  to 
all  of  the  other  firm  creditors,  but 
preferred  to  the  separate  creditors 
of  the  other  partners.  Rainey  v. 
Nance  (111.)  supra;  Purdy  v.  Hood 
(1827)  6  Mart.  N.  S.  (La.)  626. 

rr.  AppHcation  of  rule, 

A  partner  who  has  contributed 
capital  to  a  partnership  is  entitled  to 
be  repaid  his  advances  out  of  the  part- 
nership assets  before  payment  to  the 
individual  creditors  of  another  part- 
'ner,  who  contributed  neither  capital 
nor  work  to  the  partnership.  Hobbs 
V.  McLean  (1885)  117  U.  S.  567,  29  L. 


ed.  940,  6  Sup.  Ct.  Rep.  870;  Pierce  v. 
Wilson  (1855)  2  Iowa,  20;  CoJc  v.  Rus- 
sell (1876)  44  Iowa,  556.  And  see 
Evans  t.  Bryan  (1886)  95  N.  C.  174, 
59  Am.  Rep.  233. 

So  it  has  been  held  that  the  lien 
of  the  partner  over  the  individual 
creditors  of  another  member  of  the 
firm  extends  to  inequality  of  capital 
invested.  Lane  v.  Jones  (1882)  9 
Lea  (Tenn.)  627. 

And  a  partner  who  has  loaned 
money  to  the  firm  or  made  advances 
for  which  he  is  entitled  to  be  repaid 
is  entitled  to  a  preference  over  indi- 
vidual creditors  of  another  member 
of  the  firm. 

United  States. — Henderson  v.  Ries 
(1901)  47  C.  C.  A.  625,  108  Fed.  709. 

Illinois. — Rainey  v.  Nance  (1870) 
54  111.  29;  Taylor  v.  Farmer  (1886)  — 
111.  — ,  4  N.  E.  370;  Alkire  v.  Kahle 
(1888)  123  111.  496.  6  Am.  St.  Rep. 
540,  17  N.  E.  693. 

Indiana. — Lewis  v.  Harrison  (1881) 
81  Ind.  278;  Deeter  v.  Sellers  (1885) 
102  Ind.  458,  1  N.  E.  864. 

Iowa. — Pierce  v.  Wilson  (1866)  2 
Iowa,  20;  Evans  v.  Hawley  (1872) 
35  Iowa,  83;  Cox  v.  Russell  (1876)  44 
Iowa,  556. 

Kentucky.  —  Hodges  v.  Holeman 
(1833)  1  Dana,  50;  Divine  v.  Ketchum 
(1844)  4  B.  Mon.  488,  41  Am.  Dec. 
241;  Cain  v.  Hubble  (reported  here- 
with) ante,  146. 

Louisiana. — Purdy  ▼.  Hood  (1827) 
6  Mart.  N.  S.  626. 

Maine. — Crooker  v.  Crooker  (1863) 
62  Me.  267,  83  Am.  Dec.  609. 

Maryland.  —  Pierce  v.  Tieman 
(1838)  10  Gill  &  J.  253;  Conkling  v. 
Washington  University  (1849)  2  Md. 
Ch.  497. 

Missouri. — Dieckmann  t.  St.  Louis 
(1880)  9  Mo.  App.  9. 

New  Hampshire. — Tappan  t.  Blais- 
dell  (1830)  5  N.  H.  190. 

New  Jersey.— Hill  v.  Beach  (1858) 
12  N.  J.  Eq.  31;  Uhler  ▼.  Semple 
(1869)  20  N.  J.  Eq.  288. 

New  York. — Mumford  v.  Nicoll 
(1822)  20  Johns.  611;  Ketchum  v. 
Durkee  (1840)  Hoffm.  Ch.  638;  Bu- 
chan v.  Sumner  (1847)  2  Barb.  Ch. 
165.  47  Am.  Dec.  305. 

North     Carolina. — Mendenhall      v. 


Digitized  by 


Google 


ANNO.— PREFERENGE  OF  PARTNER. 


165 


Benbow  (1881)  84  N.  G.  646;  Evans 
V.  Bryan  (1886)  9p  N.  C.  174,  59  Am. 
Rep.  233. 

Oklahoma. — Mastin  t.  Cabusle 
(reported  herewith)  ante,  154. 

Pennsylvania. — ^Zell's  Appeal  (1886) 
111  Pa.  532,  6  Atl.  107. 

South  Carolina. — Moffatt  v.  Thom- 
son (1852)  26  S.  C.  £q.  (5  Rich.)  155, 
57  Am.  Dec.  737. 

Tennessee.  —  Williams  v.  Love 
(1858)  2  Head,  80,  73  Am.  Dec.  191. 

Texas.— Moore  v.  Steele  (1887)  67 
Tex.  435,  3  S.  W.  448;  Sherk  v.  First 
Nat  Banl£  (1918)  —  Tex.  — ,  206  S. 
W.  507. 

Tirginla.^hri8tian  v.  Ellis  (1845) 
1  Gratt  396. 

Wisconsin^— Miller  v.  Price  (1865) 
20  Wis.  117. 

Enirland.  —  Cavander  v.  Bulteel 
(1871)  L,  R.  9  Ch.  79,  43  L.  J.  Ch. 
N.  S.  370,  29  L.  T.  N.  S.  710,  22  Week. 
Rep.  177;  Holderness  v.  Shackels 
(1828)  8  Bam.  &  C.  612,  108  Eng. 
Reprint,  1170,  8  Mann.  &  R.  25,  6  L. 
J.  E.  B.  80,  24  Eng.  Rul.  Gas.  216. 

And  conversely  it  has  been  held 
that  one  partner  is  entitled  to  a  pref- 
erence over  the  individual  creditors 
of  another  partner  as  to  assets  owed 
by  the  latter  to  the  firm,  debts  to  the 
firm  constitutinsr  firm  assets.  In 
other 'words,  one  partner  may  set  off 
the  debt  of  another  partner  to  the 
firm  before  the  separate  creditors  of 
the  latter  can  take  his  share.  Merid- 
ian Nat  Bank  v.  Brandt  (1875)  51 
Ind.  56;  Skipp  t.  Harwood  (1747)  2 
Swanst  686,  86  Eng.  Reprint,  739; 
West  V.  Skipp  (1749)  1  Ves.  Sr.  239, 
27  Eng.  Reprint,  1006;  Ryall  v.  Rowles 
(1750)  1  Ves.  Sr.  348,  27  Eng.  Re- 
print, 1074;  Ex  parte  King  (1810)  17 
Ves.  Jr.  116,  S4  Eng.  Reprint,  46,  1 
Rose,  212,  11  Revised  Rep.  34.  The 
lien  of  the  partner  extends  to  general 
personal  accounts  with  the  firm. 
Lane  t.  Jones  (1882)  9  Lea  (Tenn.) 
627. 

And  the  authorities  are  agreed  that 
a  partner  has  a  claim  on  the  partner- 
ship assets  to  secure  the  payment  of 
any  balance  that  may  be  found  due 
him  upon  an  adjustment  or  settle- 
ment of  partnership  accounts  which 
is  entitled    to    preference   over   the 


claims  of  individual  creditors  of  his 
copartners. 
Alabama. — Warren  v.  Taylor  (1877) 

60  Ala.  218. 

Arkansas. — Parker  v.  Wells  (1907) 
84  Ark.  172,  105  S.  W.  75. 

Indiana.  —  Roberts  v.  McGarty 
(1857)  9  Ind.  16,  68  Am.  Dec.  604; 
Meridian  Nat.  Bank  v.  Brandt  (1875) 

61  Ind.  56. 

Kentucky.  —  Hodges  v.  Holeman 
(1833)  1  Dana,  50;  Pearson  v.  Keedy 
(1845)  6  B.  Mon.  128,  43  Am.  Dec. 
160;  Simrall  v.  O'Bannon  (1847)  7 
B.  Mon.  608;  White  v.  Woodward 
(1848)  8  B.  Mon.  484;  Robinson  v. 
Winn  (1882)  4  Ky.  L.  Rep.  54;  Graves 
V.  McKinney  (1884)  6  Ky.  L.  Rep. 
220;  Holmes  v.  Stix  (1898)  104  Ky. 
351,  47  S.  W.  243;  Harlan  v.  Bennett 
(1907)  127  Ky.  572,  128  Am.  St  Rep. 
360,  106  S.  W.  287;  Cain  v.  Hubble 
(reported  herewith)  ante,  146. 

Louisiana.  —  Reily     t.     Creditors 

(1893)  45  La.  Ann.  470,  12  So.  519. 
Maryland.— Ridgely  v.  Carey  (1798) 

4  Harr.  &  McH.  167. 

Michigan. — Kunze  v.  Cox  (1897) 
113  Mich.  546,  67  Am.  St  Rep.  480, 
71  N.  W.  864. 

Missouri.  —  Wright  v.  RadclifFe 
(1895)  61  Mo.  App.  257. 

New  Hampshire. — Tappan  v.  Blais- 
dell  (1830)  5  N.  H.  190. 

New  Jersey. — Standish  v.  Babcock 

(1894)  52  N.  J.  Eq.  628,  29  Atl.  327; 
Longley  v.  Sperry  (1907)  72  N.  J,  Eq. 
637,  66  Atl.  1062. 

New  York. — ^Wilson  v.  Conine 
(1807)  2  Johns.  280;  Buchan  v.  Sum- 
ner (1847)  2  Barb.  Ch.  165,  47  Am. 
Dec.  306;  Menagh  v.  Whitwell  (1873) 

62  N.  Y,  146,  11  Am.  Rep.  683;  Wade 
V.  Rusher  (1859)  4  Bosw.  837;  Ryder 
V.  Carpenter  (1878)  8  N.  Y.  Week. 
Dig.  26;  Lovins  v.  Laub  (1914)  86 
Misc.  336,  147  N.  Y.  Supp.  304. 

Oregon. — Caldwell  Bkg.  &  T.  Co.  v. 
Porter  (1908)  52  Or.  818,  95  Pac.  1,  97 
Fac.  641. 

Tennessee. — Lane  v.  Jones  (1882) 
9  Lea,  627. 

Texas.— McCutchon  v.  Davis  (1888) 
—  Tex.  —,'8  S.  W.  123;  Sherk  v.  First 
Nat  Bank  (1918)  —  Tex.  — ,  206  S.  W. 
507;  Holder  v.  Shelby  (1909)  —  Tex. 
Civ.  App.  — ,  118  S.  W.  690. 
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Virginia.  —  Maddock  v.  Skinker 
(1896)  93  Va,  479,  25  S.  E.  585. 

Wisconsin.— Miller  v.  Price  (1865) 
20  Wis.  117. 

England.— Croft  v.  Pyke  (1738)  8 
P.  Wms.  180,  24  Eng.  Reprint,  1020; 
Skipp  V.  Harwood  (1747)  2  Swanst. 
586,  86  Eng.  Reprint,  739;  West  ▼. 
Skip  (1749)  1  Ves.  Sr.  239,  27  Eng, 
Reprint,  1006;  Taylor  v.  Fields  (1799) 
4  Ves.  Jr.  896,  31  Eng.  Reprint,  201 ; 
Dutton  V.  Morrison  (1810)  17  Ves. 
Jr.  193,  84  Eng.  Reprint,  75,  1  Rose, 
213,  11  Revised  Rep.  56,  4  Eng.  Rul. 
Cas.  112;  Ex  parte  King  (1810)  17 
Ves.  Jr.  116,  34  Eng.  Reprint,  46,  1 
Rose,  212,  11  Revised  Rep.  84. 


This,  of  course,  is  upon  the  theory 
that  the  law  does  not  permit  the  sep- 
arate creditor  to  obtain  more  than 
the  partner  who  is  his  debtor  is  en- 
titled to.  As  illustrative  of  that 
large  class  of  cases  which  adhere  to 
this  general  principle,  see  the  fol- 
lowing cases,  which  fall  within  the 
scope  of  the  present  annotation: 
Sherk  v.  First  Nat  Bank  (1918)  — 
Tex.  —,  206  S.  W.  507;  Maddock  v. 
Skinker  (1896)  98  Va.  479,  25  S.  E. 
535,  and  authorities  cited;  West  v. 
Skip  (1749)  1  Ves.  Sr.  289,  27  Eng. 
Reprint,  1006;  Taylor  t.  Fields  (1799) 
4  Ves.  Jr.  896,  81  Eng.  Reprint,  201. 

G.  J.  C. 


JOHN  ELLIS  et  al.,  Admrs.,  etc.,  of  George  Ellis,  Deceased,  Appts., 

V. 

CITIZENS'  NATIONAL  BANK  of  Portales,  New  Mexico. 

ymv  Mexico  Supreme  Court — If ovemher  21,  191S, 
(—  N.  M.  — ,  183  Pac.  34.) 

Banks  —  national  —  right  to  gfuarantee  paper. 

1.  A  contract  of  guaranty  of  the  paper  of  a  third  person  to  which  a 
national  bank  holds  no  title,  and  concerning  which  the  contract  of  guaranty 
is  not  necessary  or  incidental  to  the  transfer  of  title  to  the  instrument, 
and  the  loan  is  for  the  benefit  of  a  third  person,  is  beyond  the  power  of  the 
bank,  as  conferred  by  the  National  Banking  Act,  is  ultra  vires,  and  no 
suit  can  be  maintained  upon  any  such  guaranty,  and  in  no  case  is  the  bank 
estopped  from  pleading  ultra  vires  of  such  a  contract. 

[See  note  on  this  question  beginning  on  page  172.] 

—  repayment  of  loan  —  guaranty. 

2.  A  national  bank,  however,  has  the 
power  to  borrow  money,  and  to  issue 
evidence  of  indebtedness  therefor,  and 
where  a  bank  puts  forward  a  third 
party  as  a  borrower,  and  the  bank 
guarantees  the  repayment  of  the  loan, 
and  all  the  proceeds  of  the  loan  go  to 
the  bank,  and  are  converted  to  its  own 
use,  such  contract  of  guaranty  is  not 


ultra  vires,  and  suit  can  be  maintained 
upon  the  contract. 

On  Motion  for  Rehearing. 
Appeal  —  brief  —  omission  of  ques- 
tions. 

3.  On  appeal,  a  party  must  present 
all  questions  in  his  original  brief  which 
he  desires  the  court  to  consider,  and  he 
will  not  be  permitted  to  present  new 
points  in  a  petition  for  rehearing. 


Headnotes  by  Roberts,  J. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Roose- 
velt County  (Richardson,  J.)  dismissing  the  complaint  in  an  action  brought 
to  hold  defendant  liable  on  an  alleged  written  guaranty  on  the  part  of  its 
president,  of  the  paper  of  a  third  person.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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(—  A',  jr.  — , 

Messrs.  Cie(»:se  L.  Reese  and  James 
A.  Hall,  for  appellants : 

The  action  instituted  by  the  plain- 
tiffs on  the  goaran^  can  be  maintained 
against  the  defendant  bank. 

People's  Bank  v.  Manufacturers'  Nat. 
Bank.  101  U.  S.  181,  25  L.  ed.  907;  Dav- 
enport V.  Stone,  104  Mich.  527,  53  Am. 
St.  Rep.  471,  62  N.  W.  722;  Auten  v. 
United  States  Nat.  Bank,  174  U.  S.  148, 
43  L.  ed.  928,  19  Sup.  Ct.  Rep.  628; 
Thomas  T.  City  Nat.  Bank,  40  Neb.  505, 
24  URJL  266,  68  N.  W.  944;  Cochran 
V.  United  States,  157  U.  S.  297,  39  L. 
ed.  708,  15  Sup.  Ct.  Rep.  628;  Creditors' 
Claim  &  Adjustment  Co.  v.  Northwest 
Loan  &  T.  Co.  81  Wash.  247,  L.R.A. 
1917A,  737,  142  Pac.  670,  Ann.  Cas. 
1916D,  551;  First  Nat.  Bank  v.  Green- 
ville Oil  &  Cotton  Co.  24  Tex.  Civ.  App. 
645,  60  S.  W.  828;  Seeber  v.  Commer- 
cial Nat.  Bank,  77  Fed.  957. 

The  president  of  the  bank,  J.  P. 
Stone,  had  authority  to  make  the  guar- 
an^  in  question,  and  the  contract  is 
not  ultra  vires. 

Cherry  v.  City  Nat.  Bank,  75  C.  C. 
A.  343, 144  Fed-  587;  People's  Bank  v. 
Manufacturers'  Nat.  Bank,  101  U.  S. 
181,  26  L.  ed.  907;  United  States  Nat. 
Bank  v.  First  Nat  Bank,  24  C.  C.  A. 
597,  49  U.  S.  App.  67,  79  Fed.  296; 
Commercial  Nat.  Bank  v.  Pirie,  27  C. 
C.  A.  171,  49  U.  S.  App.  596,  82  Fed. 
799;  Pahner  v.  Nassau  Bank,  78  111. 
380;  Hutchins  v.  Planters'  Nat.  Bank, 
128  N.  C.  72,  88  S.  E.  252;  Houghton 
V.  First  Nat.  Bank,  26  Wis.  663,  7  Am. 
Rep.  107;  Seeber  v.  Commercial  Nat. 
Bank,  77  Fed.  957. 

The  defendant  bank  is  estopped  from 
setting  up  or  claiming  that  the  mak- 
ing of  the  guaranty  in  question  was 
an  ultra  vires  act. 

Thomp.  Corp.  §  5258 ;  American  Nat. 

Bank  v.  National  Wall-Paper  Co.  23  C. 

C.  A.  33,  40  U.  S.  App.  646,  77  Fed. 

85;   Eastman  v.  Parkinson,   133  Wis. 

376,  18  L.R.A.(N.S.)   921,  113  N.  W. 

649;  6.  V.  B.  Min.  Co.  v.  First  Nat 

Bank,  36  C.  C.  A.  633,  95  Fed.  23; 

Union  Nat.  Bank  v.  Matthews,  98  U. 

S.  626,  25  L.  ed.  189;  Denver  F.  Ins. 

Co.  V.  McClelland,  9  Colo.  11,  59  Am. 

Rep.  134,  9  Pac.  771;  Sherman  Center 

Town  Co.  T.  Morris,  43  Kan.  282,  19 

Am.  St  Rep.  184,  23  Pac.  569;  Dewey 

V.  Toledo,  A.  A.  &  N.  M.  R.  Co.  91 

Mich.    351,   51   N.  W.   1063;   Erb  v. 

Yoerg,  64  Minn.  463,  67  N.  W.  356; 

Vou^t  V.  Eastern  Bldg.  &  L.  Asso.  172 

N.  y.  508,  92  Am.  St  Rep.  761,  65  N, 

E.  496;   Zinc  Carbonate  Co.  v.  First 

Vat.   Bank,  108  Wis.  125,  74  Am.  St 
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Rep.  846,  79  N.  W.  229;  Moriarity  v. 
Meyer,  21  N.  M.  521,  L.R.A.1916E, 
1166,  157  Pac.  662. 

Plaintiffs'  cause  of  action  was  not 
barred  by  the  Statute  of  Limitations. 

Emigh  V.  Earling,  134  Wis.  565,  27 
L.R.A.(N.S.)  243,  115  N.  W.  129;  16 
Cyc.  170;  Missouri,  K.  &  T.  R.  Co.  v, 
Pratt,  73  Kan.  210,  85  Pac.  141,  9  Ann. 
Cas.  761 ;  Ward's  Appeal,  35  Conn.  161 ; 
Link  V.  Jarvis,  5  Cal.  Unrep.  750,  33 
Pac.  206;  Bank  of  Commerce  v.  Har- 
rison, 11  N.  M.  50,  66  Pac.  460;  Patter- 
son V.  Hewitt,  11  N.  M.  1,  56  L.R.A. 
658,  66  Pac.  552. 

Messrs.  Reid,  Hervey,  &  Iden  and 
T.  E.  Mears,  for  appellee : 

The  instrument,  if  a  guaranty  of  the 
bank,  is  ultra  vires. 

Commercial  Nat.  Bank  v.  Pirie,  27 
C.  C.  A.  171,  49  U.  S.  App.  596,  82 
Fed.  799;  First  Nat  Bank  v.  American 
Nat  Bank,  173  Mo.  153,  72  S.  W.  1059; 
California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct. 
Rep.  831;  Appleton  v.  Citizens'  Cent 
Nat.  Bank,  190  N.  Y.  417,  32  L.R.A. 
(N.S.)  543,  83  N.  E.  470;  Bowen  v. 
Needles  Nat  Bank,  36  C.  C.  A.  553,  94 
Fed.  925;  Seligman  v.  Charlottesville 
Nat.  Bank,  3  Hughes,  647,  Fed.  Cas. 
No.  12,642;  Norton  v.  Derry  Nat.  Bank, 
61  N.  H.  689,  60  Am.  Rep.  334;  Mer- 
chants' Bank  v.  Baird,  17  L.R.A.(N.S.) 
526,  90  C.  C.  A.  338,  160  Fed.  642; 
Fidelity  &  D.  Co.  v.  National  Bank,  48 
Tex.  Civ.  App.  301,  106  S.  W.  782; 
Citizens'  Cent.  Nat.  Bank  v.  Appleton, 
216  U.  S.  196,  54  L.  ed.  448,  30  Sup.  Ct. 
Rep.  364;  Rankin  v.  Emigh,  218  U.  S. 
27,  64  L.  ed.  915,  80  Sup.  Ct  Rep.  672; 
McCormick  v.  Market  Nat.  Bank,  165 
U.  S.  588,  41  L.  ed.  817,  17  Sup.  a. 
Rep.  433. 

The  Statute  of  Limitations  has 
barred  any  action  by  the  plaintiffs  for 
money  had  and  received. 

2  Wood,  Limitations,  4tti  ed.  §§  276c 
(1),  276c  (2)  ;  Brown  v.  Stair,  25  Colo. 
App.  140,  136  Pac.  1003;  Miller  v. 
Schloss,  218  N.  Y.  400,  118  N.  E.  837; 
Tieman  v.  Rescaniere,  10  Gill  &  J.  217 ; 
Bailey  v.  Carter,  42  N.  C.  (7  Ired.  Eq.) 
282;  Larwill  v.  Burke,  19  Ohio  C.  C. 
449,  10  Ohio  C.  D.  605;  H.  B.  Claflin 
Co.  V.  Middlesex  Bkg.  Co.  113  Fed.  958. 

Roberts,  J.,  delivered  the  opinion 
of  the  court: 

Only  a  brief  statement  of  the 
facts  in  this  case  will  be  necessary, 
in  view  of  the  full  statement  made 
in  the  case  of  Ellis  v.  Stone,  21  N. 
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M.  780,  L.R.A.1916F,  1228,  158 
Pac.  480.  That  cause  of  action  was 
instituted  asrainst  L'ula  Stone,  exec- 
utrix of  the  estate  of  James  P. 
Stone,  deceased,  upon  a  guaranty  of 
a"  loan  made  by  Ellis  to  W.  W. 
Humble.  The  letter  relied  upon  as 
constituting  the  guaranty  is  set  out 
in  full  in  the  reported  case.  It  is 
there  held  that  the  letter  constitut- 
ed a  guaranty,  but  further  held  that 
it  was  not  the  individual  undertak- 
ing of  Stone ;  consequently,  it  would 
necessarily  follow  that  it  was  the 
undertaking  of  the  bank.  ^  This 
cause  of  action  was  instituted 
against  the  bank  by  the  adminis- 
trators of  the  estate  of  Ellis  to  re- 
cover on  the  guaranty.  The  bank 
received  all  the  benefits  from  the 
loan,  Humble  getting  no  money,  but 
simply  receiving  credit  on  the  past- 
due  note  which  he  owed  the  bank. 

The  appellee  bank  answered  the 
complaint,  alleging  that  the  guar- 
anty was  beyond  the  power  of  the 
bank  and  ultra  vires,  admitting  that 
the  complaint  stated  a  cause  of  ac- 
tion in  the  alternative  for  money 
had  and  received,  but  as  to  this 
cause  of  action  pleaded  the  Statute 
of  Limitations.  The  court  held  that 
the  suit  could  not  be  maintained  up- 
on the  guaranty,  and  that  as  to  the 
action  for  money  had  and  received 
the  Statute  of  Limitations  had  run. 
Judgment  was  entered  for  the  ap- 
pellee, dismissing  the  complaint. 

If  the  suit  can  be  maintained  up- 
on the  written  guaranty,  conceded- 
ly  the  statute  has  not  run  against 
the  cause  of  action.  On  the  other 
hand,  if  no  cause  of  action  is  sus- 
tainable on  the  written  guaranty, 
the  statute  has  run  against  the  ac- 
tion for  money  had  and  received. 
This,  therefore,  presents  the  only 
real  question  for  determination  in 
the  case. 

On  behalf  of  appellee  it  is  con- 
tended that  a  contract  of  guaranty 
of  the  paper  of  a  third  person,  to 
which  a  national  bank  holds  no  title, 
and  concerning  which  the  contract 
of  guaranty  is  not  necessary  or  inci- 
dental to  the  transfer  of  title  to  the 
instrument,  is  beyond  the  powers  of 


the  bank,  as  conferred  by  the  Na- 
tional Banking  Act  (Act  Cong. 
June  8,  1864,  chap.  106,  13  Stat,  at 
L.  99) ,  is  ultra  vires,  and  no  suit  can 
be  niaintained  upon  any  such 
guaranty,  and  that  in  no  case  is  the 
bank  estopped  from  pleading  its 
ultra  vires  to  any  suit  brought 
thereon.  The  section  of  the  Nation- 
al Banking  Act  defining  the  powers 
of  national  uanks  is  as  follows : 

"To  exercise  by  its  board  of  di- 
rectors, or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of 
banking;  by  discounting  and  nego- 
tiating promissory  notes,  drafts, 
bills  of  exchange,  and  other  evi- 
dences of  debt;  by  receiving  de- 
posits; by  buying  and  selling  ex- 
change, coin  and  bullion ;  by  loaning 
money  on  personal  security ;  and  by 
obtaining,  issuing,  and  circulating 
notes  according  to  the  provisions 
of  this  title."  Section  8  (Comp. 
Stat.  §  9661,  6  Fed.  Stat.  Anno.  2d 
ed.  p.  654). 

Many  authorities  are  cited  by 
appellee  holding  that  a  nationiU 
bank  has  no  power  to  guarantee  the 
debt  of  another,  and  that  its  act  in 
so  doing  is  ultra  vires,  when  such 
loan  is  for  the  benefit  of  a  third  per- 
son, and  that  the  bank  is  not  es- 
topped from  setting  up  the  ultra 
vires  character  of  the  act,  even 
though  the  contract  has  been  exe- 
cuted on  the  part  of  the  party  re- 
ceiving such  guaranty.  Bowen  v. 
Needles  Nat.  Bank,  86  C.  C.  A.  553, 
94  Fed.  925 ;  Commercial  Nat.  Bank 
v.  Pirie,  27  C.  C.  A.  171,  49  U.  S. 
App.  596,  82  Fed.  799;  First  Nat. 
Bank  v.  American  Nat.  Bank,  173 
Mo.  153,  72  S.  W.  1059;  California 
Nat.  Bank  v.  Kennedy,  167  U.  S. 
362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831 ;  Merchants'  Bank  v.  Baird,  17 
L.R.A.(N.S.)  526,  90  C.  C.  A.  338, 
160  Fed.  642;  Fidelity  &  D.  Co.  v. 
National  Bank,  48  Tex.  Civ.  App. 
301, 106  S.  W.  782;  Norton  v.Derry 
Nat.  Bank,  61  N.  H.  689,  60  Am. 
Rep.  334;  Citizens'  Cent.  Nat.  Bank 
v.  Appleton,  216  U.  S.  196,  54  L.  ed. 
443,  30  Sup.  Ct.  Rep.  364;  Rankin 
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915,  30  Sup.  Ct.  Rep.  672. 

It  is  beyond  question  that  the 
cases  referred  to  sustain  the  con- 
tention of  appellee,  and  many  other 
cases  niight  be  cited  to  the  same  ef- 
fect, but  these  cases  do  not  reach  the 
point  involved  in  this  case,  and  are 
distinguishable  in  this :  In  all  these 
cases  the  bank  did  not  receive  the 
proceeds  obtained  in  the  transaction 
in  which  the  guaranty  was  given. 
Consequently,  a  na- 
tional bank  being 
precluded  from 
loaning  its  credit 
to  another,  its  attempt  to  do  so  is 
beyond  its  power. 

That  a  national  bank  hasthepow- 
er  to  borrow  money  is  not  ques- 
tioned, and  is  liable  in  an  action  for 
money  so  borrowed,  whatever  may 
be  the  nature  of  the  obligation  given 
for  the  loan.  The  question  always 
is,  "Was  it  a  loan  to  the  bank  and 
did  it  receive  the  benefits?" 

In  the  present  case  all  the  benefits 
of  the  transaction  accrued  to  the 
bank.  Stripped  of  form,  the  trans- 
action was  simply  this:  The  bank 
was  hard  pressed  for  money. 
Humble  owed  it  past-due  obliga- 
tions \<rhich  he  was  unable  to  meet. 
It  put  liim  forward  as  a  borrower 
for  the  purpose  of  procuring  money, 
and  gave  a  written  guaranty  for  the 
repayment  of  the  loan  to  be  made  to 
Humble.  The  proceeds  of  the  loan 
were  all  received  by  the  bank  and 
converted  to  its  use.  Under  such 
circumstances  we  think,  beyond 
question,  that  the  contract  was  not 
ultra  vires,  and 
that  the  bank  is  li- 
able on  the  same. 
The  case  of  People's  Bank  v.  Manu- 
facturers' Nat.  Bank,  101  U.  S.  181, 
26  L.  ed.  907,  while  not  exactly  on 
all  fours  with  the  present  case, 
clearly  demonstrates,  in  our  judg- 
ment, the  liability  of  the  bank  on 
the  guaranty  in  question  here.  The 
only  difference  between  the  two 
cases  being  that  in  the  People's 
Bank  v.  Manufacturers'  Nat.  Bank 
the  notes  in  question  passed  through 
the  bank,    liie  court  said : 
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"A  few  remarks  will  suffice  to 
give  our  view  of  the  law  touching 
the  rights  of  the  parties. 

"The  National  Banking  Act  (18 
Stat,  at  L.  99,  chap.  106,  Rev.  Stat. 
§  5136,  Ctomp.  Stat.  §  9661,  6  Fed. 
Stat.  Anno.  2d  ed.  p.  654)  gives  to 
every  bank  created  under  it  the 
right  'to  exercise  by  its  board  of  di- 
rectors, or  duly  authorized  agents, 
all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  busi- 
ness of  banking,  by  discountmg 
and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  by  receiving  de- 
posits,' etc.  Nothing  in  the  act  ex- 
plains or  qualifies  the  teims  itali- 
cized. To  hand  over  with  an  in- 
dorsement and  guaranty  is  one  of 
the  commonest  modes  of  trans- 
ferring the  securities  named.  Un- 
doubtedly, a  bank  might  indorse^ 
'waiving  demand  and  notice,'  and 
would  be  bound  accordingly.  A 
guaranty  is  a  less  onerous  and 
stringent  contract  than  that  creat- 
ed by  such  an  indorsement.  We  see 
no  reason  to  doubt  that,  under  the 
circumstances  of  this  case,  it  was 
competent  for  the  defendant  to  give 
the  guaranty  here  in  question.  It  is 
to  be  presumed  the  vice  president 
had  rightfully  the  power  he  as- 
sumed to  exercise,  and  the  defend- 
ant is  estopped  to  deny  it.  Where 
one  of  two  innocent  parties  must 
suffer  by  the  wrongful  act  of  a  third, 
he  who  gave  the  power  to  do  the 
wrong  must  bear  the  burden  of  the 
consequences. 

"The  doctrine  of  ultra  vires  has 
no  application  in  cases  like  this. 
Merchants*  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  19  L.  ed.  1008. 

"All  the  parties  engaged  in  the 
transaction  and  the  privies  were 
agents  of  the  defendant.  If  there 
were  any  defect  of  authority  on 
their  part,  the  retention  and  enjoy- 
ment of  the  proceeds  of  the  trans- 
action by  their  principal  constitut- 
ed an  acquiescence  as  effectual  as 
would  have  been  the  most  formal 
authorization  in  advance,  or  the 
most  formal  ratification  afterwards. 
These  facts  oondude  the  defendant 
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from  resisting  the  demand  of  the 
plaintiff.  Wharton,  Agency,  §  89; 
Bigelow,  Estoppel,  423 ;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Howard,  7  Wall.  392, 
19  L.  ed.  117;  Kelsey  v.  National 
Bank,  69  Pa.  426 ;  Baltimore  &  P.  S. 
B.  Co.  V.  McCutcheon,  13  Pa.  13.  A 
different  result  would  be  a  reproach 
to  our  jurisprudence. 

"Whether,  if  the  guaranty  were 
void,  the  fund  received  by  the  de- 
fendant as  its  consideration  moving 
from  the  plaintiff  could  be  recov- 
ered back  in  this  action  upon  the 
common  count  is  a  point  which  we 
do  not  find  it  necessary  to  consider. 
See  United  States  v.  State  Nat. 
Bank,  96  U.  S.  33, 24  L.  ed.  647." 

Other  cases  following  and  approv- 
ing the  rule  are  Davenport  v.  Stone, 
104  Mich.  527,  63  Am.  St.  Rep.  467, 
62  N.  W.  722;  Auten  v.  United 
States  Nat.  Bank,  174  U.  S.  148,  43 
L.  ed.  928,  19  Sup,  Ct.  Rep.  628; 
Thomas  v.  City  Nat,  Bank,  40  Neb. 
505,  24  L.R,A,  263,  58  N.  W,  943; 
Cochran  v.  United  States,  157  U.  S. 
297,  89  L,  ed.  708,  15  Sup,  a.  Rep. 
628;  Creditors'  Claim  &  Adjust- 
ment Co.  V.  Northwest  Loan  &  T. 
Co.  81  Wash.  247,  L.R.A.1917A, 
737, 142  Pac,  670,  Ann,  Cas.  1916D, 
551.  The  case  of  Appleton  v.  Citi- 
zens' Cent,  Nat.  Bank,  190  N.  Y. 
417,  32  L,R.A,(N.S,)  543,  83  N,  E. 
470,  Id.,  216  U.  S.  196,  54  L.  ed.  443, 
30  Sup.  Ct.  Rep.  364,  is  very  in- 
structive. 

It  is  true  in  this  case  the  Supreme 
Court  of  the  United  States  sustained 
a  recovery  upon  the  theory  of  money 
had  and  received,  but  the  guaran- 
teeing bank  did  not  receive  all  the 
proceeds  of  the  loan,  and  a  recovery 
was  allowed  to  the  extent  of  the 
money  which  went  to  the  credit  of 
the  bank.  The  court  refused  to  pass 
upon  the  question  as  to  whether  the 
suit  could  have  been  maintained  up- 
on the  contract.  The  court  of  ap- 
peals of  New  York  used  this  sig- 
nificant language:  "The  plaintiff 
has  been  defeated  on  the  theory  that 
the  execution  of  the  guaranty  by  the 
defendant  bank  was  ultra  vires,  and 
not  binding  upon  it;  and  upon  this 
ground  the  judgments  below  are 


sought  to  be  sustained.  Had  the  guar- 
anty been  limited  to  the  amount 
which  the  bank,  under  its  agreement 
with  Samuels,  was  to  receive  out  of 
the  loan,  we  should  be  entirely  clear 
that  it  was  within  the  legitimate 
powers  of  the  bank  tmder  the  deci- 
sions of  the  Supreme  Court  of  the 
United  States,  in  People's  Bank  v. 
Manufacturers'  Nat.  Bank,  101  U.  S. 
181  25L.ed.907;  Cochran  v.  United 
States,  157  U,  S,  286,  39  L.  ed,  704, 
16  Sup.  Ct.  Rep.  628.  It  was  there 
held  that  a  contract  of  guaranty  of 
paper  held  by  it  was  within  the  im- 
plied powers  of  a  national  bank,  and 
this  tiiough,  as  in  the  later  of  the 
cases  cited,  the  note  was  not  made 
to  the  guaranteeing  bank,  but  di- 
rectly to  the  order  of  another  bank 
to  which  the  guaranty  was  made. 
We  think,  however,  that  the  defend- 
ant's power  to  guarantee  was  -limit- 
ed by  the  extent  of  its  interest  in 
the  subject-matter  of  the  guaranty. 
To  allow  a  bank  to  guarantee  the 
payment  by  one  of  its  debtors  of  a 
larger  sum,  in  order  that  the  bank 
might  receive  or  retrieve  a  lesser 
sum,  would  be  to  permit  it  to  enter 
upon  every  hazardous  speculation, 
and  authorize  very  wild  and  unsafe 
banking.  The  learned  counsel  for 
the  appellant  frankly  conceded  on 
the  argument  that  a  recovery  should 
be  limited  to  the  amount  received 
by  the  defendant.  It  is  insisted, 
however,  that  the  contract  of  guar- 
anty must  be  deemed  either  good  or 
bad  as  an  entirely,  and  cannot  be 
upheld  in  part  and  rejected  in  part. 
I  am  not  willing  to  concede  this 
claim;  but  it  is  unnecessary ^to  dis- 
cuss it,  for  its  determination  is  not 
necessary  to  the  decision  of  the 
case." 

A  very  instructive  note  follows 
the  case  of  Creditors'  Claim  &  Ad- 
justment Co.  v.  Northwest  Loan  & 
T.  Co.  Ann.  Cas.  1916D,  p.  551, 

For  the  reasons  stated,  we  con- 
clude that  the  contract  of  guaranty 
was  not  ultra  vires,  and  this  suit 
could  be  maintained  thereon.  This 
being  true,  it  follows  that  the  trial 
court  was  in  error  in  holding  that 
the  action  could  only  be  maintained 


Digitized  by 


Google 


ELLIS  V.  CITIZENS'  NAT.  BANK. 


(—  ».  M.  — , 

for  money  had  and  received,  and 
that  the  Statute  of  Limitations  had 
run  against  the  same.  The  judg- 
ment of  the  District  Court  will 
therefore  be  reversed,  and  the  cause 
remanded,  with  instructions  to  enter 
judgment  for  the  appellant  for  the 
amount  found  to  be  due ;  and  it  is  so 
ordered. 

Hanna,  Ch.  J.,  and  Parker,  J., 

concur. 

A  motion  for  rehearing  having 
been  filed,  Roberts,  J.,  on  July  8, 
1919,  handed  down  the  following 
additional  opinion: 

Appellee  has  filed  a  motion  for  re- 
hearing in  which  he  contends: 
First,  that  the  opinion  of  this  court 
is  contrary  to  the  decisions  of  the 
Federal  courts  construing  the  Na- 
tional Bank  Act.  As  to  this  propo- 
sition it  is  sufficient  to  say  that  we 
are  satisfied  with  the  original 
opinion. 

The  second  proposition  urged  is 
that  the  evidence  in  the  record  as  to 
whether  appellant  relied  upon  the 
guaranty  of  the  bank  is  conflicting; 
that  the  court  made  no  finding  up- 
on this  proposition,  but  as  judgment 
was  entered  for  appellee,  it  is  to  be 
presumed  that  this  question  was  re- 
solved against  appellant,  and  that 
by  reason  of  the  record  the  decision 
by  this  court  is  in  conflict  with  the 
case  of  Dailey  v.  Foster,  17  N.  M. 
664,  134  Fac.  206,  to  the  effect  that 
in  case  of  special  findings  silence 
upon  a  material  point  must  be  re- 
garded as  a  finding  against  the 
party  having  the  burden  of  proof. 
Appellee,  however,  is  precluded 
from  raising  this  contention  on  re- 
hearing. In  its  original  brief,  it 
presented  but  three  questions  for 
the  consideration  of  the  court, 
which  were  stated  as  follows : 

First,  the  instrument  in  question 
is  not  a  guaranty;  second,  the  in- 
strument, if  a  guaranty  of  the  bank, 
is  ultra  vires;  third,  the  Statute  of 
Limitations  has  barred  any  action 
by  the  plaintiff  for  money  had  and 
received. 

Hie    uniform    rule  in   appellate 
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courts  is  that  a  party  must  present 
all  questions  in  his  original-  brief, 
which  he  desires  the  > ,  ^_.., 

,  .,  Appeal— •rief— 

court     to     consider,    omUaloa  of 

and  he  will  not  be  •»-«■"—• 
permitted  to  present  new  points  in 
a  petition  for  rehearing.    Elliott, 
App.  Proc.  §  557. 

In  the  case  of  Loretto  Literary 
Soc.  V.  Garcia,  18  N.  M.  318,  136 
Pac.  858,  this  court  refused  to  con- 
sider on  rehearing  the  question  as 
to  whether  appellants  waived  their 
objection  to  the  amended  complaint 
by  filing  an  answer  to  it  because  the 
point  had  not  been  raised  on  the 
first  hearing  of  the  case. 

In  the  case  of  Dow  v.  Irwin,  21 
N.  M.  576,  L.R.A.1916E,  1153,  157 
Pac.  490,  appellee  attempted  to 
raise  a  new  question  in  his  motion 
for  a  rehearing.  The  court  said: 
"In  civil  cases  it  is  a  well-recog- 
nized rule  that  questions  not  ad- 
vanced on  the  original  hearing  will 
not  be  considered  on  the  petition 
for  rehearing." 

In  the  case  of  State  v.  Williams, 
22  N.  M.  337,  161  Pac.  334,  and 
State  V.  McEnight,  21  N.  M.  14,  153 
Pac  76,  it  was  held  that  the  appel- 
lant could  not  raise  on  motion  for 
rehearing  new  questions  not  pre- 
sented in  his  original  brief. 

In  4  C.  J.,  p.  633,  it  is  said :  "The 
mere  fact  that  the  court  has  over- 
looked a  certain  point  presented  by 
the  record  is  not  sufficient  to  au- 
thorize a  rehearing,  however,  unless 
it  further  appears  that  its  attention 
was  called  to  the  point  in  question 
by  the  briefs  or  arguments  of  coun- 
sel." 

In  the  original  opinion  filed  in  this 
case  there  certainly  is  no  legal  prin- 
ciple enunciated  which  conflicts  in 
any  way  with  the  case  of  Dailey  v. 
Foster.  Appellee  brings  forward 
for  consideration  a  portion  of  the 
record  not  called  to  the  attention  of 
the  court  in  its  original  brief,  and 
asks  the  court  at  this  time  to  con- 
sider this  question  and  to  deny  the 
relief  awarded  appellant.  Under 
all  the  authorities  the  question  is 
not  available  on  rehearing. 
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For  the  reasons  stated,  the  mo-        Parker,  Ch.  J.,  concurs. 
tion  for  rehearing  will  be  denied;        Raynolcte,  J.,  being  absent,  did 

not  participate. 

ANNOTATION. 


and  it  is  so  ordered. 


Liability  of  national  banic  on  guaranty  of  loan  to  diird  pcnon  friHB  which  it 

derives  benefit. 


The  holding  of  the  reported  case 
(Ellis  v.  Citizens'  Nat.  Bank,  ante, 
166} ,  that  a  national  bank  is  liable  on 
its  guaranty  of  a  loan  to  a  third  per- 
son on  which  a  benefit  accrues  to  it, 
finds  complete  support  in  but  one  ad- 
judicated case,  that  of  People's  Bank 
V.  Manufacturers'  Nat.  Bank  (1879) 
101  U.  S.  181,  26  L.  ed.  907.  In  that 
case  it  appeared  that  a  customer  of  the 
bank  delivered  to  it  ten  promissory 
notes,  aggregating  $50,000,  to  be  ne- 
gotiated to  the  plaintiff,  pursuant  to 
a  prior  agreement  between  the  cus- 
tomer and  the  bank,  that  the  latter 
should  so  negotiate  the  notes  and  ap- 
ply the  proceeds  to  the  cancelation  of 
other  indebtedness  then  due  from  the 
customer.  This  was  done,  the  bank 
guaranteeing  the  payment  of  the  prin- 
cipal sum  and  interest  of  the  notes. 
It  was  held  that  the  bank  was  liable 
on  its  guaranty,  the  opinion  being 
quoted  in  the  reported  case  (Ellis  v. 
CiTizKNs'  Nat.  Bank). 

In  First  Nat.  Bank  v.  Womack 
(1916)  66  Okla.  359,  156  Pac.  207,  the 
action  was  on  a  guaranty  by  a  national 
bank  of  a  loan  to  a  third  person.  Re- 
versing a  judgment  for  the  bank  be- 
cause of  the  exclusion  of  evidence  that 
the  bank  received  the  benefit  of  the 
loan,  the  court  said:  "Had  the  court 
admitted  the  evidence  of  the  witness 
Harraway  in  relation  to  the  conver- 
sation with  Gilmore  above  set  out,  and 
allowed  the  question  to  go  to  the  jury, 
there  was  evidence  upon  which  the 
jury  might  have  found  that  the  letter, 
exhibit  B,  was  the  act  of  Gilmore, 
cashier  of  the  defendant  bank,  and 
that  the  defendant  bank  received  and 
accepted  the  benefit  of  the  loan  made 
by  reason  of  such  letter.  Under  such 
circumstances,  neither  the  plea  of 
lack  of  authority  of  its  cashier  nor 
that  of  ultra  vires  would  have  been 
available  to  the  defendant  bank." 


It  seems,  however,  that  where  a  na- 
tional bank  has  benefited  to  a  lesser 
degree  than  the  entire  amount  of  the 
loan  guaranteed  by  it,  it  will  be  liable 
on  its  guaranty  for  such  of  the  pro- 
ceeds as  were  received  by  it.  Thus, 
it  has  been  held  that  a  national  bank 
which,  in  pursuance  of  a  previous 
agreement  with  its  debtor  that  he  will 
devote  to  the  discharge  of  his  in- 
debtedness a  part  of  the  proceeds  of 
a  loan  to  be  obtained  by  him  from 
another  bank,  regulates  the  .making 
of  such  loan,  and  guarantees  its  pay- 
ment at  maturity,  must  account  to  the 
lending  bank  for  the  sum  which  it 
receives  for  its  own  use  in  the  execu- 
tion of  the  agreement,  though  the 
guaranty  is  beyond  its  powers  under 
the  National  Banking  Act  (6  Fed. 
Stat.  Anno.  2d  ed.  p.  654).  Appleton 
V.  Citizens'  Cent.  Nat.  Bank  (1908) 
190  N.  Y.  417,  32  L.R.A.(N.S.)  543, 
83  N.  E.  470,  affirmed  in  (1910)  216 
U.  S.  196,  54  L.  ed.  443,  30  Sup.  Ct. 
Rep.  364,  wherein  the  New  York  court 
said:  "We  may  assume  that  the  con- 
tract was  ultra  vires.  We  may  fur- 
ther assume  that  in  transactions  by 
national  banks  we  should  adopt  the 
law  of  ultra  vires  as  it  prevails  in  the 
Federal  courts,  and  not  the  local  law 
on  the  subject.  Yet  the  defendant, 
in  our  opinion,  became  plainly  liable 
for  the  amount  which  it  received  un- 
der the  ultra  vires  contract.  The  law 
which  obtains  in  this  state  and  in 
several  other  jurisdictions  is  that 
where  one  party  has  received  the 
full  benefit  of  an  ultra  vires  con- 
tract, it  cannot  plead  the  invalidity 
of  the  contract  to  defeat  an  action  up- 
on it  by  the  other  party."  The  United 
States  Supreme  Court,  in  affirming  the 
judgment,  said:  "The  plaintiff  in  er- 
ror insists  that  the  guaranty  given 
by  the  Central  National  Bank  to  the 
Cooper  Exchange  Bank  was  beyond  its 
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power,  was  in  violation  of  the  Na- 
tional Banking  Act,  and,  therefore, 
could  not  be  made  the  foundation  of 
an  action  against  the  guarantor  bank. 
But  this  action  need  not  be  regarded 
as  one  on  the  written  contract  of 
Kuaranly,  but  as  based  on  an  implied 
contract  between  the  Cooper  Ex- 
change Bank  and  the  Central  Nation- 
al Bank,  whereby  the  latter,  under  the 
circumstances  disclosed  by  the  record, 
came  under  a  duty  to  account  to  the 
former  for  the  $10,000  of  the  $12,000 
actually  paid  to  Samuels  at  its  re- 
quest and  on  its  guaranty.  The  law 
would  be  very  impotent  to  do  justice 
if  it  could  not,  under  those  circum- 
stances and  without  violating  es- 
tablished legal  principles,  compel  the 
Central  National  Bank  to  recognize 
and  discharge  that  duty.  Samuels 
owed  the  Central  National  Bank  $10,- 
000,  and — with  knowledge  perhaps 
of  his  financial  condition — he  was 
put  forward  by  that  bank  to  obtain 
jl2,000  from  the  Cooper  Exchange 
Bank  so  that  it  could  get  $10,000  out  of 
that  sum  for  its  own  use.  The  circum- 
stances show  that  the  latter  bank 
would  not  have  loaned  the  money  to 
Samuels  except  at  the  request  and  on 
the  guaranty  of  the  Central  National 
Bank.  All  this,  it  may  be  observed, 
occurred  under  a  previous  agreement 
between  the  Central  National  Bank 
and  Samuels,  that  that  bank  was  to 
have  $10,000  of  the  $12,000  in  dis- 
charge of  its  claim  upon  him.  In 
short,  the  Central  National  Bank,  by 
means  of  the  device  mentioned,  got 
$10,000  of  the  money  of  the  Cooper 
Exchange  Bank  for  its  own  use,  and 
having  used  it  for  its  own  benefit,  it 
now  seeks  to  avoid  liability  therefor 
upon  the  ground  that  it  was  not  al- 
lowed by  the  law  of  its  creation  to 
execute  the  guaranty  in  question.  We 
know  of  no  adjudged  case  that  stands 
in  the  way  of  relief  being  granted  as 
asked  by  the  plaintiff.  But  there  are 
many  that  will  authorize  such  relief." 
In  Oklahoma  City  Nat.  Bank  v.  Ez- 
zard  (1916)  58  Okla.  251,  L.R.A. 
1918A,  411,  159  Pac.  267,  the  plaintiff 
sued  to  recover  a  sum  of  money  loaned 
to  one  Holcomb,  which  it  was  alleged 
the  defendant  bank  by  a  contract  of 


guaranty  had  agreed  to  pay  at  matur- 
ity if  it  was  not  paid  by  him.  It  was 
admitted  that  the  bank  received  part 
of  the  sum  borrowed  from  the  plaintiff, 
and  the  court,  in  holding  the  bank 
liable  for  the  sum  so  received,  said: 
"Conceding,  for  the  purpose  of  this 
case,  that  the  contract  of  guaranty 
was  beyond  the  power  of  the  bank 
to  make,  yet,  when  it  induced  plain- 
tiff to  part  with  her  money  on  the 
faith  of  its  promise  to  repay  the  same 
in  the  event  of  Holcomb's  default,  a 
sense  of  right  and  natural  justice 
requires  that  it  be  not  permitted  to 
receive  and  retain  the  fruits  of  its  il- 
legal agreement  and  at  the  same  time 
escape  liability  for  the  amount  re- 
ceived by  it  If  the  contract  be  un- 
lawful, it  is  not  inherently  immoral, 
and  in  such  cased,  while  refusing  to 
permit  an  action  upon  the  unlawful 
contract,  the  law  will,  in  consonance 
with  sound  legal  principles,  seek  to 
do  justice  between  the  parties  by  per- 
mitting a  recovery  of  that  which  has 
been  obtained  upon  the  faith  of  the 
unlawful  contract.  It  would  be  a 
reproach  upon  the  law  and  its  ad- 
ministration if  no  relief  could  be  had 
under  such  circumstances." 

On  the  other  hand,  it  has  been 
held  that  a  national  bank  has  not 
power  to  guarantee  the  payment  of  the 
obligations  of  others,  though  the 
obligation  incurred  is  one  from  which 
the  bank  derives  a  benefit.  "A  bank 
can  lend  its  money,  but  not  its  credit." 
First  Nat.  Bank  v.  Monroe  (1910) 
135  Ga.  614,  32  L.R.A.(N.S.)  350,  69 
S.  E.  1123.  In  that  case  it  appeared 
that  the  bank  had  loaned  one  of  its 
customers  an  amount  in  excess  of  10 
per  cent  of  its  capital  stock  and  sur- 
plus, in  violation  of  the  National  Bank 
Law,  and  to  replace  this  sum  it 
guaranteed  a  loan  to  the  customer  by 
another  bank,  accepting  part  of  the 
proceeds.  It  was  held  that  the  trans- 
action was  ultra  vires  and  void  as  to 
liability  on  the  guaranty^  "Viewing 
the  transaction  from  any  standpoint," 
the  court  said,  "the  guaranty  of  the 
national  bank  was  one  which  the  bank 
could  not  ratify,  or  estop  itself  from 
having  declared  void."  In  dis- 
tinguishing the  case   of  Appleton  v. 
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Citizens'  Cent.  Nat.  Bank  (N.  Y.) 
supra,  it  was  further  said:  "The 
facts  were  in  many  respects  the  same 
as  they  are  in  the  case  we  are  con- 
siderinsr,  but  the  suit  there  held  to  be 
maintainable  was  construed  to  be  one 
on  an  implied  contract,  and  not  on 


the  express  contract  of  guaranty. 
Whether  the  plaintiffs  could  recover 
the  amount  received  by  the  national 
bank  in  a  suit  other  than  one  on  the 
guaranty  is  a  question  not  involved, 
and  it  need  not  be  considered." 

W.  M.  0. 


COUNTY  OF  STARK,  Respt., 

V. 

ADAM  F.  MISCHEL  et  al.,  Appts. 

BTorth  Dakota  Supreme  Court— May  81,  1910. 

(—  N.  D.  — ,  178  N.  W.  817.) 

Attorney  and  client  —  contract  to  save  client  harmless  —  champerty. 

1.  A  contract  between  attorney  and  client,  which  provides  that  the  at- 
torney shall  save  the  client  harmless  from  all  expenses  that  may  be  incurred 
in  proposed  litigation,  out  of  which  the  attorney  is  entitled  to  a  contingent 
fee  of  the  amount  received,  if  successful,  is  champertous  in  its  nature  and 
void  as  against  public  policy. 

iSee  note  on  this  question  beginning  on  page  184.] 


—  attorney  for  public  —  resignation. 

2.  It  is  the  duty  of  an  attorney  to 
exercise  the  highest  good  faith  in  the 
interests  of  his  client,  whether  in  pub- 
lic or  in  private  office,  and,  for  private 
reward  to  himself,  he  cannot  abandon 
the  cause  of  his  client  as  a  public  offi- 
cer, without  reasonable  cause,  and 
undertake  an  employment  as  a  private 
attorney  upon  litigation  pending  which 
he  has  instituted  and  established  in  a 
court  of  law  as  a  valid  and  just  cause, 
where  such  action  is  antagonistic  to 
the  interests  of  his  client  and  his  duty 
as  an  attorney. 

[See  2  R.  C.  L.  974.] 

—  illegal  fee  —  recovery. 

8.  Where  a  state's  attorney,  in  the 
performance  of  his  duty,  instituted  an 
action  upon  a  claim  in  favor  of  the 
county,  which  thereafter  the  state  court 
adjudicated  to  be  a  valid  and  just  claim 
in  favor  of  such  county,  by  its  judg- 
ment entered,  and  prior  thereto  the 
board  of  county  commissioners  enacted 
a  resolution  providing  that  such  state's 
attorney  should  handle  such  claim  upon 
a  contingent  fee  of  60  per  cent,  and 

Headnotes  by  Bbonson,  J. 


should  save  the  county  harmless  from 
all  costs  involved  therein,  and  there- 
after, subsequent  to  the  entry  of  such 
judgment  in  the  state  court,  such  state's 
attorney  resigned  and  entered  into  a 
contract  with  the  board  of  county  com- 
missioners in  accordance  with  the  terms 
of  the  said  resolution,  and  the  board 
of  county  commissioners  thereupon  ap- 
pointed as  state's  attorney  the  former 
assistant  state's  attorney,  who  had  as- 
sisted in  and  was  familiar  with  such 
litigation,  and  where  thereafter  such 
former  state's  attorney  acted  for  the 
county  pursuant  to  such  contract  and 
secured  the  payment  of  such  judgment 
by  a  recognition  and  settlement  of  such 
judgment  in  certain  actions  pending  in 
the  Federal  court  concerning  such  claim, 
and  received,  pursuant  to  such  settle- 
ment, the  fee  stipulated,  it  is  held,  in 
an  action  to  recover  from  such  former 
state's  attorney  and  the  former  county 
commissioners  and  their  sureties  the 
amount  so  paid  as  an  unauthorized  and 
illegal  payment,  that  the  same  was  void 
for  reasons  of  public  policy,  and  that 
the  trial  court  did  not  err  in  so  finding. 
[See  2  R.  C.  L.  1041.] 


(Christiansen,  Ch.  J.,  dissents  in  part.) 
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APFEAL'by  defendants  from  a  judgment  of  the  District  Court  for  Stark 
County  (Nuessle,  Special  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  county  funds  alleged  to  have  been  unlawfully  converted  by 
defendant  Murtha,  former  state's  attorney.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  J.  F.  SuUiTan  and  Engerad,     missioners  is  prima  facie  evidence  of 


Divet,  Holt,  &  Frame,  for  appellants: 
The  Federal  court  had  jurisdiction 
of  the  controversy  because  it  involved 
more  than  $3,000,  and  the  three  aunty 
companies  were  foreign  corporations, 
having  claims  that  were  adverse  to  all 
the  other  claimants  who  were  residents 
of  North  Dakota. 

National  Surety  Co.  v.  State  Bank, 
61  L.R.A.  394,  56  C.  C.  A.  657,  120 
Fed.  593;  Farmers'  Loan  &  T.  Co.  v. 
Lake  Street  Elev.  R.  Co.  177  U.  S.  59, 
44  L.  ed.  670,  20  Sup.  Ct.  Rep.  564; 
Harkrader  v.  Wadley,  172  U.  S.  148,  43 
L.  ed.  399,  19  Sup.  Ct.  Rep.  119;  Gage 
V.  Riverside  Trust  Co.  86  Fed.  984; 
Freeman  v.  Howe,  24  How.  450,  16  L. 
ed.  749;  Heidritter  v.  Elizabeth  Oil 
Cloth  Co.  112  U.  S.  294,  28  L.  ed.  729, 
5  Sup.  Ct.  Rep.  135. 

When  Murtha  resigned,  which  he  had 
the  right  to  do,  with  or  without  reason, 
he  ceased  to  have  any  further  right  or 
obligation  to  act  as  attorney  for  the 
county  in  the  pending  litigation  unless 
a  contract  was  made  for  his  services 
after  the  resignation. 

United  States  v.  Wright,  1  McLean, 
509,  Fed.  Cas.  No.  16,775;  People  v. 
Porter,  6  Cal.  26 ;  State  ex  rel.  Lockhart 
V.  Hauss.  43  Ind.  106,  13  Am.  Rep.  384; 
Leech  v.  State,  78  Ind.  670;  Gates  v. 
Delaware  County,  12  Iowa,  406;  State 
ex  reL  Nourse  v.  Clarke,  3  Nev.  566; 
Gilbert  v.  Luce,  11  Barb.  91 ;  Conner  v. 
New  York,  2  Sandf,  356,  5  N.  Y.  285; 
State  ex  rel.  Roberts  v.  Lincoln,  4  Neb. 
260;  State  ex  rel.  Williams  v.  Fitts,  49 
Ala.  402. 

If  the  contract  was  one  which  could 
lawfully  be  made  in  the  first  instance, 
then  the  ofiicers  who  had  the  power  to 
make  it  in  the  first  instance  could  by 
ratification  validate  it  afterwards,  if 
for  any  reason  it  was  defectively  exe- 
cuted originally. 

11  Cyc.  478;  Appel  v.  State,  9  Wyo. 
187,  61  Pac.  1015. 

It  was  lawful  and  proper  to  make 
such  a  contract  on  a  contingent  fee 
basis. 

Storey  v.  Murphy,  9  N.  D.  115,  81  N. 
W,  23;  Reed  v.  Gorml^,  47  Wash.  36  >, 
91  Pac.  1093;  Lessen  Co.  v.  Shinn,  88 
Cal.  510,  26  Pac,  365. 

While  the  official  record  of  the  pro- 
ceedings of  the  board  of  county  com- 


their  doings,  and  consequently  of  any 
contract  made  and  entered  therein,  such 
record  is  neither  conclusive  nor  the 
only  evidence  of  the  contract. 

Sims  V.  Milwaukee  Land  Co.  20  Idaho, 
513,  119  Pac.  37;  Slaughter  v.  Mallet 
Land  &  Cattle  Co.  72  C.  C.  A.  430,  141 
Fed.  232;  Duluth,  S,  S.  &  A.  R.  Co.  v, 
Douglas  County,  108  Wis.  75,  79  N.  W. 
34. 

Under  a  general  denial  the  defendant 
may  prove  any  fact  or  facts  which  dis- 
prove any  one  or  more  material  allega- 
tions of  the  complaint. 

Hogen  V.  Klabo,  13  N.  D.  819,  100 
N.  W.  847;  Scone  v.  Amos,  38  Minn.  79, 
85  N.  W.  575;  Ellingsen  v.  Cooke,  37 
Minn.  400,  34  N.  W.  747;  Broadwater 
V.  Jacoby,  19  Neb.  77,  26  N.  W.  629; 
Johnson  v.  Pennell,  67  Iowa,  669,  25 
N.  W.  874;  Kendig  v.  Overhulser,  58 
Iowa,  195, 12  N.  W.  264. 

The  board  of  county  commissioners 
is  the  tribunal  vested  by  law  with  the 
power  to  make  such  contracts;  and 
their  action  in  such  a  matter  cannot 
be  reviewed  by  the  courts  unless  it  can 
be  impeached  for  fraud. 

Lancaster  County  v.  Lincoln  Audi- 
torium Asso.  87  Neb.  87,  127  N.  W. 
226;  Hagler  v.  Kelly,  14  N.  D.  218,  103 
N.  W.  629;  Reed  v.  Gormley,  47  Wash. 
356,  91  Pac.  1093;  Brown  County  v. 
Jenkins,  11  S.  D.  380,  77  N.  W.  579; 
State  V.  Davis,  11  S.  D.  Ill,  74  Am.  St. 
Rep.  780,  75  N.  W.  897;  Agnew  v.  Brail, 
124  lU.  812,  16  N.  E.  230;  Storey  v. 
Murphy,  9  N.  D.  115,  81  N.  W.  23. 

Messrs.  W.  F.  Burnett,  L.  A.  Simp- 
son, Thomas  H.  Pugh,  and  J.  P.  Cain, 
for  respondent: 

The  county  board,  by  whatever  name 
known,  is  vested  with,  possesses,  and 
can  exercise  only  such  powers  as  are  by 
statute  conferred  upon  it,  or  as  may 
be  necessarily  or  reasonably  implied 
from  the  powers  thus  expressly  con- 
ferred. 

-Morse  v.  Granite  County,  44  Mont. 
78,  119  Pac.  286;  State  v.  Buckstegge, 
18  Ariz.  277,  158  Pac.  837;  Wadsworth 
V.  Livingston  County,  217  N.  Y.  484, 
112  N.  E.  163;  Pierson  v.  Minnehaha 
County,  28  S.  D.  534.  38  L.R.A.(N.S.) 
261,  134  N.  W.  212;  Fox  v.  Walley,  13 
N.  D.  618, 102  N.  W.  161;  Logan  Coun- 
ty V.  Jones,  4  Okla.  341,  51  Pac.  566; 
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News-Dispatch  Printing  &  Auditing  Co. 
V.  Grady  Counly,  —  Okla.  — ,  161  Pac 
207. 

The  alleged  contracts  were  ultra  vires 
and  against  public  policy  and  void. 

Storey  v.  Murphy,  9  N.  D.  115,  81 
N.  W.  23;  Pierson  v.  Minnehaha  Coun- 
ty, 28  S.  D,  534,  38  L.R.A.(N.S.)  261, 
134  N.  W.  212;  Wilson  v.  Otoe  County, 
71  Neb.  485,  98  N,  W.  1050;  Platte 
County  V.  Gerrard,  12  Neb.  244,  11  N. 
W.  298;  Brome  v.  Cuming  County,  31 
Neb.  362, 47  N.  W.  1050;  State  v.  Stock- 
weU,  23  N.  D.  70,  134  N.  W.  767. 

It  was  the  duty  of  the  defendants  to 
pay  the  money  received  from  the  North- 
em  Trust  Company,  whether  obtained 
justly  or  unjustly,  to  the  county  treas- 
urer. Having  done  so,  defendants  can- 
not now  illegally  take  the  money  out. 
It  did  not  belong  to  them. 

People  V.  Van  Ness,  79  Cal.  84,  12 
Am.  St.  Rep.  134,  21  Pac.  554;  State 
V.  Porter,  69  Neb.  203,  95  N.  W.  769. 

The  auditing  of  the  claim  filed,  the 
issuing  of  the  warrant,  and  the  subse- 
quent payment  of  the  warrant  would 
not  bar  the  county  from  recovering 
back  the  money,  for  the  indebtedness 
which  boards  of  this  character  are  au- 
thorized to  audit  and  pay  from  the 
county  funds  must  be  legal  demands 
against  the  county. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  960; 
Foster  v.  Clinton  County,  51  Iowa,  541, 
2  N.  W.  207;  Campbell  County  v.  Over- 
by,  20  S.  D.  640, 108  N.  W.  247 ;  Spencer 
V.  Sully  County,  4  Dak.  474,  33  N.  W. 
97;  Otoe  County  v.  Stroble,  71  Neb. 
415,  98  N.  W.  1066;  Endion  Improv.  Co. 
v.  Evening  Telegram  Co.  104  Wis.  482, 
80  N.  W.  732. 

If  the  money  was  paid  out  illegally 
by  the  commissioners  they  are  liable 
therefor. 

Buyck  v.  Buyck,  112  Minn.  94,  140 
Am.  St.  Rep.  464,  127  N.  W.  452;  Rus- 
sell v.  Tate,  52  Ark.  541,  7  L.R.A.  180, 
20  Am,  St.  Rep.  193,  13  S.  W.  130; 
Blair  v.  Lantry,  21  Neb.  247,  31  N.  W. 
790. 

Bronson,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  to  re- 
cover county  funds  from  the  former 
county  commissioners  and  the  for- 
mer state's  attorney  of  Stark  coun- 
ty and  their  sureties,  alleged  to 
have  been  unlawfully  converted  to 
the  use  of  such  former  state's  at- 
torney. The  action  was  tried  to  the 
court  without  a  jury,  and  from  a 


judsrment  rendered  in  favor  of  the 
plaintiff  for  $4,794.74  and  interest, 
the  defendants  have  appealed. 

There  is  practically  no  dispute  in 
the  record  concerning  the  facts.  The 
record  therefore  presents  for  con- 
sideration only  questions  of  law. 
The  necessary  facts  to  be  stated  in 
accordance  vnth  the  principles  of 
law  applied  by  this  court  are  as  fol- 
lows: 

One  J.  S.  White  was  formerly 
county  auditor  of  Stark  county  for 
four  successive  terms,  up  to  Decem- 
ber 15, 1909,  when  it  was  discovered 
that  during  several  terms  of  his  of- 
fice he  had  forged  and  secured  pay- 
ment of  county  warrants  which  ag- 
gregated, in  payments  out  of  couhty 
funds,  over  $30,000;  he  was  re 
moved  from  office,  subsequently  con- 
victed, and  sentenced  to  the  state 
penitentiary. 

Later  the  county  of  Stark  insti- 
tuted an  action  against  the  respec- 
tive county  treasurers  and  their 
sureties  during  the  said  county 
auditor's  terms,  to  recover  amounts 
that  had  been  paid  out  of  county 
funds  by  such  county  treasurers  up- 
on such  forged  warrants.  As  a  re- 
sult of  this  action  judgments  were 
rendered  and  collected  in  favor  of 
the  county  to  the  amount  of  over 
$33,000.  The  defendant  Murtha  be- 
came state's  attorney  of  Stark  coun- 
ty, through  election,  in  January, 
1911.  After  becoming  such  state's 
attorney,  he  assisted  in  collecting 
and  settling  up  such  judgments. 

Later  some  of  the  surety  com- 
panies upon  the  bonds  of  the  county 
treasurers  in  question  instituted 
suit  in  equity  in  the  Federal  court 
to  recover  from  the  surety,  upon 
the  official  bond  of  the  convicted 
county  auditor,  for  the  amount  that 
they  had  been  compelled  to  pay  as 
sureties  upon  principles  of  subroga- 
tion. This  was  in  the  fall  or  latter 
part  of  the  year  of  1911.  In  one  of 
the  actions  so  instituted  in  the  Fed- 
eral court,  the  Dakota  National 
Bank  of  Dickinson  was  made  a  de- 
fendant, to  recover  from  it  amounts 
that  had  been  paid  the  bank  upon 
such  spurious  warrants  upon  the 
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gnaad  that  such  bank  had  not  ac- 
quired   the     same    in    good    faith. 
Thereupon   such  bank  and  another 
bank  in  tkie  city  of  Dickinson  and 
the  city  of   Dickinaon  filed  a  cross 
bin  and  complaint  in  intervention  in 
the  month  of  March,  1912,  setting 
up  Birarious  Mrarrants  paid  by  them 
utd  held  by  them,  which  had  been 
icqaired  in  Kood  faith,  and  assert- 
ing the  right  of  recovery  thereupon 
from  the  defendant  surety  on  the 
convicted  auditor's  bond,  upon  equi- 
ties superior   to  the  claim  of  the 
pbdntiS  surety  company. 

In  the  month  of  July,  1912,  the 
defendant  Murtha,  as  state's  attor- 
ney for  Stark  county,  instituted  an 
action  in  the  district  court  of  that 
county  against  the  convicted  county 
auditor  and  his  surety  to  recover  an 
additional  claim  due  the  county  by 
reason  of  his  defalcations,  including 
inter^  and  expenses  incurred,  not 
theretofore  paid  upon  the  prior  ac- 
tions instituted  and  maintained  by 
the  county  against  the  county  treas- 
urers and  their  sureties.    When  this 
new  action  in  the  state  court  be- 
came known  to  the  parties  to  the 
action  in  the  Federal  court,  action 
was   then   taken   in  such   Federal 
court  whereby  the  county  of  Stark 
was  brought  in  as  a  party  claimant 
to  the  money  sought  to  be  recov- 
ered.  In  the  action  in  the  state  court, 
the  surety  company  answered.    The 
action  subsequently  came  to  trial  on 
the  4th  day  of  January,  1913,  be- 
fore the  court  without  a  jury. 

In  the  meantime,  the  defendant 
Murtha  had  been  re-elected  as 
state's  attorney.  He  continued  to 
handle  this  action.  On  February  1, 
1913,  the  trial  court  made  findings 
in  favor  of  the  county,  and  ordered 
.lodgment  against  the  convicted  au- 
ditor and  his  surety  for  $9,203.13 
and  costs.  In  this  action  the  de- 
fendant Murtha,  however,  testified 
that  these  findings,  though  dated 
February  1,  1913,  were  not  signed 
by  the  trial  court  until  February  17, 
1913. 

Pursuant  to  such- findings,  judg- 
ment was  rendered  in  favor  of  the 
county  on  February  19, 1913.    Later 
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it  appears  that  the  Federal  court 
served  an  order  to  show  cause  upon 
said  Murtha,  as  attorney  for  the 
county,  why  execution  should  not  be  , 
enjoined  in  the  state  court,  and 
Murtha  testified  that  the '  Federal 
judge  did  not  so  issue  an  injunction 
because  he  agreed  not  to  take  out 
an  execution.  On  February  18, 
1913,  the  defendants  the  county 
commissioners  of  Stark  county 
passed  the  following  resolution: 
"Resolved  that  T.  F.  Murtha,  an  at- 
torney at  law  of  Dickinson,  North 
Dakota,  be  retained  to  attend  to  the 
defense  of  this  county  in  the  three 
cases  now  pending  in  the  United 
States  district  court  for  the  district 
of  North  Dakota,  and  he  is  to  save 
this  county  harmless  from  all  ex- 
pense on  account  of  said  litigation, 
and  is  to  receive  for  said  services 
and  such  disbursements  a  sum  equal 
to  one  half  of  the  sum  recovered, 
actually  paid  into  the  county  treas- 
ury of  this  county  from  the  North- 
em  Trust  Company  on  the  bonds  of 
former  Auditor  J.  S.  White.  If 
there  is  no  recovery  on  said  bonds, 
said  attorney  is  to  receive  no  com- 
pensation, either  for  services  or  dis- 
bursements." 

At  that  time  the  defendant  Mur- 
tha was  state's  attorney. 

Later,  on  August  8,  1913,  in  the 
evening,  at  a  meeting  of  sudi  coun- 
ty commissioners,  the  defendant 
Murtha,  being  present  before  such 
commissioners,  tendered  his  resig- 
nation as  state's  attorney,  and  the 
same  was  accepted  and  ordered  filed. 
Thereupon  such  commissioners  at 
such  meeting  appointed  as  state's 
attorney  J.  P.  Cain,  who  was  then 
the  assistant  state's  attorney,  to  fill 
the  unexpired  term.  Then  at  suc^ 
meeting  the  following  agreement 
was  drawn  and  signed: 

It  is  agreed  that  T.  F,  Murtha,  an 
attorney  at  law  of  Dickinson,  North 
Dakota,  be  retained  to  attend  to  the 
defense  of  this  county  in  the  three 
cases  now  pending  in  the  United 
States  court  at  Fargo,  North  Da- 
kota, and  he  is  to  save  the  county 
harmless  from  all  expenses  on  ac- 
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count  of  said  litigation,  and  is  to 
receive  for  said  services  and  such 
disbursements  a  sum  equal  to  one 
half  of  the  sum  recovered,  actually 
paid  into  the  treasury  of  said  coun- 
ty from  the  Northern  Trust  Com- 
pany on  the  bonds  of  former  Audi- 
tor J.  S.  White.  If  there  is  no  re- 
covery on  said  bonds,  said  attorney 
is  to  receive  no  compensation  either 
for  services  or  disbursements. 

Dated  this  8th  day  of  August, 
1913. 

Board   of   Commissioners, 

D.  Hughes,  Chm. 

F.  A.  Roquette. 

A.  F.  Mischel. 

T.   F.   Murtha. 

On  September  4,  1913,  the  cases 
mentioned  in  the  Federal  court  came 
up  for  hearing.  Then  the  parties 
recognized,  through  a  settlement 
then  made,  the  priority  and  validity 
of  the  claim  of  Stark  county,  as  evi- 
denced by  the  judgment  rendered 
in  the  state  court,  and  thereupon 
made  arrangement  to  pay  the  same 
in  full.  The  defendant  Murtha 
there  represented  the  county  of 
Stark,  pursuant  to  the  agreement 
made.  Pursuant  thereto,  on  Sep- 
tember 8,  1913,  the  check  of  the 
Northern  Trust  Company,  the  sure- 
ty of  the  convicted  county  auditor, 
was  issued,  payable  to  the  county 
treasurer  of  Stark  county,  for  $9,- 
589.43.  On  the  same  day  a  county 
warrant  was  issued,  pursuant  to  a 
voucher  filed  therefor,  to  the  de- 
fendant Murtha  for  one  half  of  such 
amount;  namely,  $4,794,71,  upon 
which  the  county  treasurer  on  Sep- 
tember 11,  1913,  issued  his  check 
in  pajonent  therefor. 

Accordingly,  on  December  26, 
1913,  this  action  was  instituted  to 
recover  such  amount  as  an  illegal 
and  unauthorized  payment.  The 
defendant  demurred  to  the  com- 
plaint and  this  court  passed  upon 
such  demurrer  in  Stark  County  v. 
Mischel,  33  N.  D.  432,  156  N.  W. 
931,  holding  the  complaint  to  state 
a  cause  of  action  against  such  for- 
mer officials  and  their  sureties.  Sub- 
sequently, on  December  27,  1916, 


upon  issues  framed,  the  action  came 
to  trial  in  the  district  court. 

.  On  November  8,  1917,  in  this  ac- 
tion, the  trial  court  made  its  find- 
ings, holding,  among  other  things, 
as  follows:  On  February  18,  1913. 
and  for  more  than  two  years  pre- 
ceding such  time.  Stark  county  had 
a  valid  claim  and  cause  of  action 
for  $9,239.13  against  said  convicted 
auditor  and  his  surety;  that  prior 
to  said  February  18,  1913,  the  dis- 
trict court  had  made  its  order  for 
judgment  in  favor  of  said  Stark 
county  upon  such  claim  and  cause 
of  action ;  that  on  February  18, 1913, 
judgment  was  about  to  be  entered 
for  the  amount  of  such  claim,  which 
the  former  county  commissioners 
and  the  former  state's  attorney,  the 
defendants  herein,  then  knew;  that 
on  such  date  the  defendant  county 
commissioners  unlawfully  engaged 
and  agreed  to  pay  said  defendant 
Murtha,  pursuant  to  the  terms  of 
the  resolution  adopted  on  said  date; 
that  it  was  then  the  duty  of  said 
defendant  Murtha,  as  state's  attor- 
ney, to  perform  such  services  with- 
out receiving  any  additional  compen- 
sation, which  the  defendants  then 
knew;  that  on  the  evening  of  Au- 
gust 8,  1913,  the  defendant  Murtha 
submitted  his  resignation  as  state's 
attorney  to  the  said  board  of  coun- 
ty commissioners;  that  the  same 
was  then  accepted  and  said  J.  P. 
Cain  appointed  as  state's  attorney; 
that  said  Cain  had  theretofore  been 
assistant  state's  attorney,  and  had 
assisted  in  the  case  involved  and 
was  familiar  with  all  the  facts  in 
connection  with  the  same;  that  he 
qualified  as  state's  attorney  on  Au- 
gust 9,  1913;  that  the  resolution 
dated  August  8,  1918  (hereinbefore 
set  forth),  was  not  recorded  in  the 
minutes  of  the  proceedings  of  the 
board  of  county  commissioners,  was 
not  published  in  any  of  the  official 
newspapers  of  the  county  as  a  part 
of  such  proceedings,  was  not  in  the 
records  or  files  of  the  commission- 
ers' proceedings  or  in  the  office  of 
the  county  auditor,  and  was  pro- 
duced at  the  time  of  the  trial  by  the 
defendants;  that  the  exutence  of 
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such  exhibit  was  unknown  to  the 
attorneys  for  the  plaintiff  or  to  any- 
one else,  excepting  only  the  said 
county  commissioners,  or  defendant 
Murtha  and  the  county  auditor. 
The  trial  court,  in  its  conclusions, 
determined  the  attempted  employ- 
ment to  be  unlawful,  void,  and 
against  public  policy;  that  it  was 
violative  of  the  official  duties  of  the 
defendants  as  public  officers;  that, 
furthermore,  it  was  the  official  duty 
of  the  defendant  Murtha,  and  his 
successor,  J.  P.  Cain,  to  perform  the 
work  and  services  of  collecting  such 
judgment.  Pursuant  to  such  find- 
ings, on  November  12,  1917,  judg- 
ment was  rendered  against  the  ap- 
pellants herein. 

The  appellants  specify  error  of 
the  trial  court  in  excluding  offered 
testimony,  rejecting  their  proposed 
findings,  and  in  making  erroneous 
findings.  In  view  of  the  principles 
of  the  law  applicable  in  the  deter- 
mination of  this  appeal,  the  trial 
court  committed  no  error  in  reject- 
ing the  offered  testimony  of  the  de- 
fendant Murtha  concerning  advice 
of  former  Attorney  General  Miller 
to  the  board  of  county  commission- 
ers upon  its  right  of  recovery  upon 
the  subject-matter  involved  in  the 
action  of  Stark  county  against  the 
convicted  auditor  and  his  surety. 

The  principal  contention  of  the 
appellants  is  based  upon  the  propo- 
sition that  the  county  of  Stark  did 
not  have  a  valid  cause  of  action 
against,  the  convicted  auditor  and 
his  siu'ety  upon  the  judgment  for 
which  it  recovered  judgment  for 
$9,239.13 ;  that  when  the  state's  at- 
torney resigned  the  claim  of  the 
county  was  very  shadowy  and  doubt- 
ful; that  the  county  commissioners 
were  unwilling  to  spend  further 
county  moneys  in  an  attempt  to  re- 
cover the  amount  claimed ;  that  the 
state's  attorney  had  a  perfect  right 
to  resign  and  a  perfect  right  to 
make  a  contract  as  a  private  attor- 
ney with  the  county  commissioners 
concerning  this  doubtful  litigation, 
and  that  the  former  county  commis- 
sioners, within  their  lawful  powers, 
legally  made  this  contract  with  the 
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former  state's  attorney;  and  that 
therefore  the  claim  paid,  after  the 
successful  termination  of  the  litiga- 
tion, to  such  former  state's  attor- 
ney, was  a  valid,  legal,  and  binding 
obligation  upon  the  county. 

We  are  wholly  satisfied,  upon 
this  record,  that  the  trial  court  has 
erred  neither  in  its  findings  of  fact 
nor  in  its  conclusion  of  law. 

The  appellants'  counsel  are  in  no 
position  to  assert,  or  even  contend, 
that  the  claim  of  the  county  was  of 
doubtful  or  questionable  validity. 
By  so  doing  they  impugn  the  good 
faith  and  ability  of  their  cheat,  the 
defendant  Murtha,  in  performing 
his  duties  as  state's  attorney.  As 
an  attorney,  he,  in  fact,  instituted 
this  action  in  the  state  court  in  be- 
half of  the  county.  It  was  his  duty 
as  an  attorney  to  exercise  his  best 
judgment  in  determining  the  merits 
of  the  claim  before  action.  It  is  to 
be  presumed  that  he  did.  He  does 
not  testify  to  the  contrary.  It  is 
likewise  presumed  that  the  county 
commissioners  permitted  him  to  in- 
stitute this  action,  and  acted  in  ac- 
cordance with  the  advice  that  he 
gave  concerning  the  institution  of 
such  action. 

Kinkead,  in  his  work  on  Profes- 
sional Ethics,  p.  342,  states  that 
"lawyers  first  pass  judgment  upon 
the  merits  of  a  case  or  defense,  and 
it  is  believed  that  the  courts  and 
the  public  have  a  right  to  demand 
that  in  arriving  at  that  judgment 
they  shall  exercise  great  care  and 
diligence  in  ascertaining  the  facts 
and  the  law  applicable  to  the  facts, 
and  act  only  in  the  line  of  their  best 
judgment  so  formed." 

Necessarily,  therefore,  as  state's 
attorney,  the  defendant  Murtha  first 
passed  judgment  upon  the  merits  of 
the  claim  of  the  county ;  necessarily, 
if  it  be  conceded  that  he  acted  in  the 
interests  of  his  client,  the  county, 
he  believed  that  the  county  had  a 
valid  and  just  claim.  Otherwise  he 
would  not  have  brought  the  action. 
Fundamental  rules,  therefore,  of 
common  honesty  as  well  as  of  legal 
ethics,  prevent  the  appellants  from 
now  trying  to  assert  that  that  which 
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they  believed  in  exercising  their 
best  judgment  was  a  valid  claim, 
and  which  the  state  court  deter- 
mined to  be  a  valid  and  just  claim, 
was  of  doubtful  validity.  In  addi- 
tion, there  is  the  further  fact  that 
the  parties  in  the  Federal  court  did 
not  dispute  the  validity  of  the  claim 
of  the  county,  but,  in  fact,  recog- 
nized and  paid  the  same.  The  ap- 
pellants, in  part,  concede  that,  if  the 
judgment  were  valid,  the  payment 
would  be  illegal,  because  the  collec- 
tion of  the  judgment  would  be  a 
part  Qf  the  defendant  Murtha's  of- 
ficial duties  as  state's  attorney,  and 
that  he  could  not  legally  be  paid 
anything  except  his  regular  salary 
for  duties  he  might  be  required  to 
perform  as  state's  attorney.  We 
have  no  hesitancy  in  arriving  at  the 
conclusion  that  the  trial  court  prop- 
erly determined  that  there  was  a 
valid  subsisting  claim  in  favor  of 
.^  -        the  county  existing 

AttormCT  «■*  .    .  i       ..0.1. 

eiient— iiicKai  at  the  time  the  reso- 
(ee-reeoTerx.       jytjo^  qj  February 

18,  1913,  was  adopted,  at  least,  so 
far  as  the  parties  herein  are  con- 
cerned. For  this  reason  alone  the 
judgment  of  the  trial  court  might 
properly  be  afiirmed. 

There  is,  however,  another  prin- 
ciple of  law  which  directly  applies 
to  the  record  facts  in  this  case,  upon 
which  the  contract  made  by  the  de- 
fendant former  officials  was  illegal 
and  against  public  policy.  Upon  the 
record  herein,  the  plain  duty  of  the 
defendant  Murtha  to  his  client, 
whether  it  be  viewed  as  that  of 
state's  attorney  or  in  the  relation  of 
attorney  and  client,  is  plain.  No 
other  reason  is  shown  in  the  record 
for  the  resignation  of  the  defendant 
Martha  except  for  the  purpose  of 
receiving  this  appointment  as  a  pri- 
vate attorney.  No  other  inference 
can  be  drawn  as  a  cause  of  such 
resignation  other  than  the  possible 
reward  which  would  accrue  to  him 
while  acting  as  an  attorney  for  such 
county  in  a  capacity  other  than  his 
theretofore  official  position.  Above 
all  things,  it  is  the  prime  duty  of  an 


attorney,  whether,  as  such,  in  pub- 
lic office  or  as  a  pri-  „ 
vate  attorney,  to  ex-  ywie  re«i»- 
ercise  the  highest  "•"•■• 
good  faith  in  the  interests  of  his 
client.  It  was  the  duty  of  the  de- 
fendant Murtha,  as  state's  attorney, 
to  prosecute  and  use  his  best  en- 
deavors to  collect  this  claim.  It  is 
not  shown  in  the  record  that  he 
would  not  have  been  equally  success- 
ful if  he  had  remained  state's  at- 
torney and  continued  in  that  capac- 
ity to  represent  his  client  in  the 
litigation  already  adjudicated  in  the 
state  court.  In  effect,  his  resigna- 
tion and  the  acceptance  thereof  were 
antagonistic  to  the  best  interests  of 
his  client.  It  gave  to  him  the  op- 
portunity, against  the  highest  inter- 
ests of  his  client,  to  receive  a  re- 
ward and  a  compensation  that  oth- 
erwise he  would  not  have  received 
as  state's  attorney  in  the  perform- 
ance of  his  official  duty. 

It  was  one  of  his  particular  duties 
as  a  lawyer,  and  acting  in  that  ca- 
pacity in  a  public  office,  with  this 
important  litigation  pending,  to  not 
abandon  his  client  without  just 
cause  therefor,  and  to  not  seek 
thereby  to  reap  a  reward  and  a  com- 
pensation by  means  of  knowledge 
and  information  gained  while  acting 
in  such  public  office.  Among  the 
fundamental  rules  of  ethics  is  the 
principle  that  an  attorney  who  un- 
dertakes to  conduct  an  action  im- 
pliedly stipulates  to  carry  it  to  its 
termination,  and  he  is  not  at  liberty 
to  abandon  it  without  reasonable 
cause.  Weeks,  Attorneys,  §  255;  6 
C.  J.  673.  See  Nichells  v.  Nichells, 
5  N.  D.  125,  33  L.R.A.  515,  57  Am. 
St.  Rep.  540,  64  N.  W.  73. 

This  court  would  indeed  be  dere- 
lict in  its  duty  in  the  administration 
of  justice  if  it  sought  for  a  moment 
to  uphold  the  right  of  an  officer  of 
this  court,  an  attorney  at  law,  to  re- 
cover upon  a  contract  of  this  sort  so 
made  which  disregards  the  prime 
duties  of  an  attorney  to  his  client, 
and  which  thereby  would  serve  to 
reflect  upon  the  just  and  proper  ad- 
ministration of  justice.  We  have  no 
hesitancy  in  determining  such  con- 
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grounds  of  public  policy,  whether 
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cham- 


the  matter  be  viewed  in  connection 
with  the  duties  of  the  defendant 
Murtha  as  a  public  officer  or  as  a 
private  attorney.  Furthermore,  the 
resolution  of  February  8,  1913,  and 
the  contract  of  August  8, 1913,  both 
of  them,  contained  a  provision  viola- 
tive of  another  fundamental  rule  of 
legal  ethics,  long  recognized  in  the 
history  of  the  bar  and  in  law,  con- 
cerning the  relations  of  attorney  and 
client. 

Under  the  doctrine  of  champerty, 
long  has  been  recognized  the  im- 
propriety of  an  attorney's  speculat- 
ing in  lawsuits,  and  becoming  a 
gambler  in  litigation,  at  his  own 
cost.  The  provision  in  such  resolu- 
tion and  contract  which  required 
the  defendant  Murtha  to  save  harm- 
less the  county  of  Stark  against  all 
costs,  and  which 
«"r*^SL *•  thereby  imposed  the 
eh»p^^  burden  of  carrying 

on  the  litigation  and 
paying  the  costs  and  expenses  there- 
of at  his  own  peril,  was  champer- 
tous  in  its  nature  for  reasons  of  pub- 
lic policy  long  and  well  established ; 
it  served  to  vitiate  and  render  void 
such  contract.  11  C.  J.  241 ;  5  R.  C. 
L.  276-  See  Woods  v.  Walsh,  7  N. 
D.  376,  75  N.  W.  767.  See  Rohan 
V.  Johnson,  33  N.  D.  179,  L.R.A. 
1916E,  64,  156  N.  W.  936,  Ann.  Cas. 
1918A,  794.  See  No.  10  Canon  of 
Ethics,  Am.  Bar.  Asso. 

The  judgment  of  the  trial  court 
is  affirmed,  with  costs  to  the  re- 
spondent. 

Robinson  and  Grace,  JJ.,  concur. 

BirdzelU  J-,  concurring  specially: 
I  concur  in  the  affirmance  of  the 
judgment  for  the  reasons  assigned 
in  the  opinion  of  the  court  as  pre- 
pared by  Mr.  Justice  Bronson,  ex- 
cept wherein  it  is  held  that  cham- 
perty necessarily  vitiates  and  ren- 
ders void  a  contract  for  the  employ- 
ment of  an  attorney.  By  thus  quali- 
fying my  concurrence  in  the  main 
opinion,  I  do  not  wish  to  be  under- 
stood as   either  countenancing  or 


so-called 
pertous  agreements. 

This  agreement  being  void  for  the 
other  reasons  assigned,  I  deem  it 
unnecessary  to  consider  whether 
or  not  its  champertous  character 
would,  of  itself,  vitiate  it.  This 
might  depend  upon  the  circum- 
stances, and,  while  I  am  not  willing 
to  say  that  the  circumstances  in  the 
instant  case  might  not  justify  hold- 
ing the  contract  void  on  that  ground, 
I  am  not  prepared  to  hold  that  un- 
der all  circumstances  such  agree- 
ments are  void.  It  is  unnecessary 
to  so  hold.  The  question  is  prima- 
rily one  of  public  policy,  and  as  such 
it  has  been  somewhat  discussed  in 
the  prior  decisions  of  this  court.  See 
Woods  V.  Walsh,  7  N.  D.  376,  75  N. 
W.  767;  Rohan  v.  Johnson,  33  N.  D. 
179,  L.R.A.1916E,  64,  Ann.  Cas. 
1918A,  794,  156  N.  W.  936;  Green- 
leaf  V.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  30  N.  D.  112,  151  N.  W. 
879,  Ann.  Cas.  1917D,  908. 

In  these  cases  it  has  been  shown 
that  the  reasons  which  formerly  ex- 
isted for  holding  contracts  involving 
champerty  and  maintenance  void  no 
longer  obtain,  at  least  in  equal  de- 
gree. I  would  not  be  disposed  to 
differentiate  between  legal  and  ille- 
gal agreements  on  the  basis  that 
they  are  differentiated  in  some  ju- 
risdictions, where  distinctions  are 
recognized  between  agreements 
which  provide  that  the  attorney  is 
to  have  for  his  services  a  portion  of 
the  proceeds,  and  agreements  that 
he  is  to  have  an  amount  equivalent 
to  a  certain  percentage  of  the  pro- 
ceeds and  a  lien  upon  the  proceeds 
for  payment.  See  Blaisdell  v. 
Ahern,  144  Mass.  393-395,  59  Am. 
Rep.  99,  11  N.  E.  681. 

Such  distinctions  are  based  upon 
no  real  differences  of  situation  or  of 
actual  tendency,  and  the  same  is 
true  as  to  maintenance.  In  my  view, 
one  contributes  quite  as  much  to 
the  maintenance  of  an  action,  that 
might  not  otherwise  be  brought,  by 
agreeing  to  pursue  it  for  a  contin- 
gent fee,  as  he  does  by  agreeing  to 
contribute  something  in  the  way  of 
costs.    The  ultimate  effect  is,  gen- 
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erally,  when  the  attorney  stipulates 
for  a  contingent  fee,  that  a  suit  is 
brought  that  would  not  otherwise 
have  been  brought,  because  of  the 
inability  of  the  client  to  pay  a  stipu- 
lated fee.  Without  such  arrange- 
ments there  would  often  be  a  failure 
of  justice.  There  is  yet  a  legitimate 
scope  for  the  contingent  fee.  Green- 
leaf  V.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  supra.  I  mention  these 
matters  here  merely  to  indicate  that, 
in  my  judgment,  there  is  no  occa- 
sion either  to  define  illegal  champ- 
erty and  maintenance  upon  the 
basis  of  the  presence  or  absence 
of  stipulations  insuring  against 
costs  and  actually  sharing  in  the 
proceeds  of  the  litigation,  or  to 
characterize  all  such  agreements  as 
void  because  they  result  in  giving 
those  who  are  not  otherwise  inter- 
ested an  incentive  to  pursue  litiga- 
tion. As  said  above,  there  are  other 
arrangements  that  have  the  same 
effect. 

There  is  another  reason  why  I 
wish  to  qualify  my  concurrence.  In 
the  opinion  of  the  court  it  is  said 
that  "common  honesty  as  well  as 
legal  ethics  prevent  the  appellants 
from  now  trying  to  assert  that  that 
which  they  believed  in  exercising 
their  best  judgment  was  a  valid 
claim,  and  which  the  state  court  de- 
termined to  be  a  valid  and  just 
claim,  was  of  doubtful  validity." 

I  can  see  no  occasion  for  charac- 
terizing the  action  of  the  appellants 
in  presenting  the  doubtful  features 
of  the  county's  claim  as  being  dis- 
honest. I  can  see  no  question  of 
honesty  involved  in  arguing  to  this 
court  or  any  other  court  that  the 
claim  which  the  county  had,  and 
which  it  agreed  to  share  with  the 
attorney,  was  of  doubtful  validity. 
Nor  can  I  see  the  force  of  the  sug- 
gestion that  an  attorney,  in  bring- 
ing an  action,  is  subsequently  pre- 
cluded from  asserting  what  he  ac- 
tually believes  to  be  the  case ;  name- 
ly, that  the  claim  upon  which  the 
action  was  founded  was  of  some- 
what uncertain  legal  validity.    He 


might  have  honestly  so  believed  at 
the  time  the  action  was  instituted, 
and  he  might  have  honestly  so  ad- 
vised his  client.  The  client  would 
have  had  a  perfect  right  to  bring 
the  action,  even  though  the  claim 
were  somewhat  doubtful.  I  can  see 
nothing  in  these  circumstances  to 
prevent  the  attorney  from  subse- 
quently asserting  his  belief  in  the 
doubtful  character  of  the  claim,  so 
long  as  it  is  not  done  to  his  client's 
detriment.  And  it  is  inconceivable 
to  me  that  his  assertions  to  this 
effect  can  be  regarded  as  dishonest. 

As  a  matter  of  fact  this  court 
knows  judicially  that  approximately 
two  thirds  of  the  claim  was,  at  the 
time  the  action  was  brought,  so 
gravely  doubtful  in  character,  it 
being  based  upon  interest,  that  this 
court,  in  Dickinson  v.  White,  25  N. 
D.  523.  49  L.R.A.(N.S.)  362,  143  N. 
W.  754  (which  was  pending  for  de- 
cision at  the  time  the  action  was 
brought  by  the  county),  upon  peti- 
tion for  rehearing,  receded  from 
views  "previously  expressed  and  held 
that  interest,  as  against  sureties  on 
official  bonds,  could  be  recovered 
only  from  the  date  of  the  notice  to 
the  sureties  of  the  breach  or  from 
the  date  of  the  demand.  This  was 
held  in  a  companion  case  to  that 
brought  by  Murtha  on  behalf  of  the 
county,  having  arisen  out  of  the 
same  defalcation.  It  was  pendini? 
when  that  case  was  brought,  and 
was  undecided  at  the  time  the  judg- 
ment was  rendered  in  the  county's 
action  and  at  the  time  of  the  settle- 
ment in  the  Federal  court. 

I  agree,  however,  with  the  propo- 
sition asserted  in  the  opinion  of  the 
court  that  the  same  ethical  con- 
siderations which  render  the  con- 
tract for  employment  invalid  also 
operate  to  prevent  the  contention  of 
the  appellants,  based  upon  the 
doubtful  character  of  the  county's 
claim,  from  having  any  weight  in 
support  of  the  claim  for  fees.  The 
contract  for  fees  being  void,  for  the 
reasons  assigned,  is  not  legally  re- 
vived or  reinstated  by  thje  good  f  or- 


Digitized  by 


Google 


tune  of  fhe  county  in  having  its 
doabtful  claim  fully  satisfied. 

diristianson,  Ch.  J.,  concurring 
in  part  and  dissenting  in  part: 

I  concur  in  the  conclusion  reached 
by  the  majority  members  in  this 
case,  but  am  not  prepared  to  concur 
in  fdl  that  is  said  in  the  majority 
opinion.  That  opinion  holds,  in  ef- 
fect, that  a  contract  between  an  at- 
torney and  client  whereby  the  for- 
mer agrees,  in  consideration  of  hav- 
ing a  part  of  the  money  or  thing 
recovered,  to  pay  the  costs  and  ex- 
pense of  the  litigation,  is  champer- 
tous  and  void.  This  is  directly  con- 
trary to  the  ruling  of  this  court  in 
Woods  v.- Walsh,  7  N.  D.  376,  75  N. 
W.  767.  That  decision  was  rendered 
in  1898.  The  court  therein  pointed 
out  that  the  legislature  had  defined 
champerty,  and  in  so  doing  had 
singled  out  certain  agreements 
which  were  champertous  at  common 
law  and  declared  them  to  be  misde- 
meanors; but  that  the  legislature 
had  not  declared  a  contingent  fee 
contract  between  attorney  and  client 
to  be  champertous,  even  though  the 
attorney  agreed  to  pay  the  costs 
and  expenses  of  the  litigation.  No 
subsequent  legislature  has  seen  fit 
to  declare  such  contracts  to  be  void. 
The  law  upon  the  subject  remains  as 
it  was.  See  Ck>mp.  Laws  1913,  §§ 
9412-9418.  The  declaration  of  the 
public  policy  of  the  state  is  prima^ 
rily  a  matter  for  the  lawmaking 
body.  It  is  for  the  legislature  to  de- 
termine what  is  best  for  the  public 
good  and  to  provide  for  it  by  legis- 
lative enactments.  The  province  of 
the  courts  is  to  expound  the  law  as 
it  is,  and  to  enforce  the  public  policy 
as  therein  expressed.  6  R.  C.  L.  109. 
Nor  do  I  concur  in  what  is  said 
with  respect  to  appellant's  being  es- 
topped £rom  asserting  that  the 
daim  of  Stark  county  against  the 
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surety  company  was  one  of  doubtful 
validity.  As  a  matter  of  fact  this 
court  knows  not  only  that  the  claim 
was  of  doubtful  validity,  but  that 
under  the  ruling  of  this  court  in 
Dickinson  v.  White,  25  N.  D.  523,  49 
L.R.A.(N.S.)  362,  143  N.  W.  754, 
more  than  two  thirds  thereof,  was 
without  any  validity  whatsoever.  If 
the  litigation  between  the  county 
and  the  surety  company  and  the  dif- 
ferent claimants  had  not  been  de- 
termined or  adjusted  before  that  de- 
cision was  handed  down,  there  can 
be  no  question  but  that  the  coun^ 
would  have  received  not  to  exceed 
one  third  of  the  amount  of  money 
which  it  did.  Are  suits  never 
brought  except  where  the  right  of 
recovery  is  certain  and  undebatable? 
The  question  requires  no  answer. 
An  examination  of  the  decisions  of 
this  court,  and  of  other  courts  of 
last  resort,  will  disclose  that  in 
many  of  the  cases  the  memh^s  of 
the  court  disagreed  upon  the  ques- 
tion of  liability.  The  very  fact  that 
a  lawsuit  is  brought  by  one  able  and 
reputable  attorney  and  defended  by 
another  equally  able  and  reputable 
indicates  that  tiiere  is  a  difference  of 
opinion  and  some  doubt  as  to  lia- 
bility. While  it  is  true  the  major 
portion  of  the  claim  upon  which 
Stark  county  recovered  did  not  con- 
stitute a  valid  claim  against  the 
surety  company  and  'the  adverse 
claimants,  this  could  not  affect  the 
validity  of  the  arrangement  be- 
tween the  county  commissioners  and 
Murtha,  although  it  does  have  some 
bearing  upon  the  actual  good  faith 
of  the  parties  thereto.  But  if  that 
arrangement  was  void,  as  a  matto- 
of  law,  from  its  inception,  it  was 
not  validated  by  the  fact  that  the 
adverse  parties  permitted  Stark 
county  to  receive  more  than  was 
legally  coming  to  it. 
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ANNOTATION. 

VaBdity  of  agreement  by  attorney  to  save  client  hannleM  from  cotti  and 

ezpenset. 


L  General  rule,  184. 
n.  Contrary  doctrine,  186. 
m.  Effect  of  statutes: 
a.  In  general,  185. 
!>.  New  York  cases,  186. 

I.  General  rule. 

A  contract  for  a  contingent  fee  by 
vfalch  an  attorney  agrees  to  save  his 
client  harmless  from  costs  and  ex- 
penses of  proposed  litigation  is  void. 

United  States. — Peck  v.  Heurich 
(1896)  167  U.  S.  624,  42  L.  ed.  802, 
IT  Sup.  Ct  Rep.  927;  Sun  Life  Assur. 
Ob.  ▼.  Casanova  (1919)  260  Fed.  449. 

District  .of  Columbia. — Johnson  ▼. 
Van  Wyck  (1894)  4  App.  D.  C.  294, 
41  L.R.A.  620;  Warder  v.  Newburgh 
a913)  40  App.  D.  G.  385. 

Georgia.— Taylor  v.  Hinton  (1881) 
60  Ga.  743. 

niinois. — Thompson  v.  Reynolds 
(1874)  73  111.  12;  Gem  v.  Frank 
a899)  179  111.  570,  45  LJl.A.  110,  53 
N.  E.  965. 

Iowa.— Adye  v.  Hanna  (1877)  47 
Iowa,  264,  29  Am.  Rep.  484. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co. 
V.  Johnson  (1883)  29  Kan.  218;  More- 
land  V.  Devenney  (1905)  72  Kan.  471, 
8S  Pac.  1097. 

Maine. — Low  v.  Hutchinson  (1853) 
37  Me.  196. 

Massachusetts. — fielding  v.  Smythe 
(1885)  138  Mass.  530;  Lancy  ▼. 
Havender,  146  Mass.  615,  16  N.  E. 
464  (not  stating  whether  the  contract 
was  with  an  attorney). 

Missouri.  —  Million  v.  Ohnsorg 
(1881)  10  Mo.  App.  432  (as  stating 
the  rule)  ;  Comstock  v.  Flower  (1904) 
109  Mo.  App.  275,  84  S.  W.  207  (as 
stating  the  rule) ;  Taylor  v.  Perkins 
("1913)  171  Mo.  App.  246,  157  S.  W. 
122,  a.  c.  subsequent  appeal  in  (1904) 
183  Mo.  App.  204,  170  S.  W.  409; 
Hytton  v.  Missouri  P.  R.  Co.  (1919) 
—  Mo.  App.  — ,  211  S.  W.  Ill  (as  stat- 
ing the  rule). 

North  Dakota.— Stark  County  v. 
MISCHEL  (reported  herewith)  ante, 
174). 


Ohio.— Key  v.  Vattier  (1823)  1 
Ohio,  132;  Brown  v.  Ginn  (1902)  66 
Ohio  St.  316,  64  N.  E.  123;  Emslie  v. 
Ford  Plate  Glass  C!o.  (1903)  25  Ohio  C. 
C.  548  (the  rule  is  laid  down  but  the 
contract  is  not  clear  as  reported). 

Pennsylvania.  —  Maries's  Appeal 
(1899)  189  Pa.  99,  41  Atl.  988. 

Rhode  Island. — Martin  v.  Clarke 
(1866)  8  R.  I.  389,  5  Am.  Rep.  586. 

Virginia. — Roller  v.  Murray  (1907) 
107  Va.  527,  59  S.  E.  421;.  Roller  v. 
Murray  (1911)  112  Va.  780,  38  L.R.A. 
(N.S.)  1202,  72  S.  E.  665,  Ann.  Cas. 
1913B,  1088. 

Wisconsin.  —  Stearns  ▼.  Felker 
(1871)  28  Wis.  594;  Kelly  v.  Kelly 
(1893)  86  Wis.  170,  56  N.  W.  637. 

Canada.  —  O'Connor  t.  Genunill 
(1897)  29  Ont.  Rep.  47.  ' 

A  contract  by  an  attorney  to  pay 
witness  fees  out  of  a  contingent  fee 
to  be  allowed  him  for  successful  serv- 
ices in  a  suit  is  champertous.  Barn- 
grover  v.  Pettigrew  (1905)  128  Iowa, 
533,  2  L.r:a.(N.S.)  260,  111  Am.  St. 
Rep.  206,  104  N.  W.  904. 

The  contract  is  void  "where  an  at- 
torney purchases  the  claim  of  his 
client  in  suit  with  the  intent  to  there- 
after carry  on  the  litigation  at  his 
own  expense  and  for  his  own  benefit, 
the  same  as  where  he  agrees  to  carry 
on  litigation  at  his  own  expense,  in 
whole  or  in  part,  in  the  name  of  an- 
other." Miles  V.  Mutual  Reserve 
Fund  Life  Asso.  (1901)  108  Wis.  421. 
84  N.  W.  159. 

But  "an  agreement  between  attorney 
and  client  by  which  the  former  is  to 
advance  money  for  expenses,  and  is 
permitted  to  deduct  the  amount  there- 
of from  the  amount  recovered,  is  not 
against  public  policy,  where  it  does 
not  appear  that  it  was  agreed  that  the 
client  should  not  be  liable  for  the  ex- 
penses in  case  there  was  no  recovery." 
Johnson  v.  Great  Northern  R.  Co. 
(1915)  128  Minn.  866,  L.R.A.1917B, 
1140.  151  N.  W.  126. 
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II.  Contrary  doctrine. 

The  contrary  to  the  general  rale 
was  held  in  Lytle  v.  State  (1867)  17 
Ark.  608;  Hoffman  v.  Vallejo  (1873) 
45  CaL  564;  Van  Gieson  v.  Magoon 
(1910)  20  Haw.  146. 

In  Clancy  ▼.  Kelly  (1918)  182  Iowa, 
1207,  166  N.  W.  683,  the  court  seems 
disposed  to  hold  contra  to  the  general 
mie,  but  perhaps  its  view  of  the  facts 
may  enable  it  to  escape  such  a  prece- 
dent 

The  two  following  cases,  while  ap- 
parently decided  as  not  contradictory 
to  the  general  rule,  do  not  seem  to  be 
consistent  with  it: 

In  Grace  v.  Floyd  (1913)  104  Miss. 
613,  61  So.  694,  an  attorney  and  client 
having  agreed  that  the  attorney 
should  have  50  per  cent  for  his  serv- 
ices, it  was  held  that  an  agreement 
was  not  illegal,  made  after  judgment 
for  the  client  in  the  court  below,  that 
in  consideration  of  the  attorney  pay- 
ing the  supreme  court  costs  if  the 
case  was  reversed,  he  was  to  have  all 
the  interest  on  the  judgment  rendered 
in  the  circuit  court,  and  the  statutory 
damages  of  5  per  cent  if  the  case  was 
afSrmed. 

In  Reece  v.  Kyle  (1892)  49  Ohio  St 
475, 16  L.R.A.  923,  81  N.  E.  747,  it  was 
held  that  a  promise  by  an  attorney  to 
render  legal  services  in  an  effort  to 
collect  a  judgment,  for  obtaining 
which  the  attorney  has  not  been  fully 
paid,  and  to  advance  costs  and  ex- 
penses in  the  first  instance,  one  half 
to  be  repaid  by  the  client  in  case  of 
failure,  will  form,  as  between  attorney 
and  client,  a  valid  consideration  to 
support  an  assignment  of  a  judg- 
ment, th«  net  proceeds  of  which  are  to 
be  equally  divided  in  case  of  success. 

(Of  course,  if  the  attorney  is  al- 
ready an  interested  party  as  one  of 
the  owners  of  the  property  involved, 
the  rule  does  not  apply;  see  Gilbert- 
Arnold  Land  Co.  v.  O'Hare  (1896) 
93  Wis.  194,  67  N.  W.  88). 

J//.  Effect  of  statutea, 

m.  In  general. 

It  has  been  held  that  tiie  general 

rule  is  no  longer  in  force  under  a 

statute  providing  "that  all  existing 

laws,'  rales,  and  provisions  of  law  re- 


stricting or  controlling  the  right  of  a 
party  to  agree  with  an  attorney,  solic- 
itor, or  counsel  for  his  compensation, 
are  repealed,  and  hereafter  the  meas- 
ure of  such  compensation  shall  be  left 
to  the  agreement,  express  or  implied, 
of  the  parties."  Wildey  v.  Crane 
(1886)  63  Mich.  720,  30  N.  W.  321  (see 
also  Wildey  v.  Crane  (1888)  69  Mich. 
17,  86  N.  W.  734) ;  Grand  Rapids  & 
I.  R.  Co.  T.  Cheboygan  Circuit  Judge 
(1910)  161  Mich.  181, 137  Am.  St.  Rep. 
496,  126  N.  W.  56;  Lehman  v.  Detroit, 
G.  H.  &  M.  R.  Co.  (1914)  180  Mich. 
862, 147  N.  W.  628. 

In  Rooney  v.  Second  Ave.  R.  Oe. 
(1858)  18  N.  Y.  868,  the  court  upheld 
a  contract  between  client  and  attorney 
that  the  latter  should  commence  and 
prosecute  the  action  to  its  final  ter- 
mination, without  fee  and  at  his  own 
risk,  and  upon  his  final  success  ite 
should  receive  for  his  services  one 
half  the  recovery,  and  if  the  amount 
should  not  exceed  $600,  he  was  alse 
to  have  the  taxable  costs,  the  statute 
then  in  force  declaring  that  all  stat- 
utes establishing  or  regulating  the 
costs  and  fees  of  attorneys,  solicitors, 
etc.,  in  civil  actions,  and  all  existing 
rules  and  provisions  of  law  restrict- 
ing or  controlling  the  right  of  a  party 
to  agree  with  an  attorney,  etc.,  for 
his  compensation,  are  repealed,  and 
that  the  measure  of  such  compensa- 
tion shall  be  left  to  the  agreement, 
express  or  implied,  of  the  parties. 

The  courts  are  not  agreed  as  to  the 
effect  of  a  statute  leaving  the  com- 
pensation of  the  attorneys  to  the 
agreement  of  the  parties.  Some  cases 
hold  that  under  such  a  statute  the  at- 
torney may  agree  to  pay  the  expenses. 
Johnson  v.  Missouri  P.  R.  Co.  (1919) 
—  Ark.  — ,  214  S.  W.  17;  Smits  v. 
Hogan  (1904)  35  Wash.  290,  77  Pac. 
390,  1  Ann.  Cas.  297. 

Other  cases  hold  the  contrary.  Nel- 
son v.  Evans  (1900)  21  Utah,  202,  60 
Pac.  667;  Re  Evans  (1900)  22  Utah, 
366,  53  L.R.A.  952,  83  Am.  St  Rep.  794, 
62  Pac.  913,  reversed  on  rehearing  on 
ether  grounds  in  (1913)  42  Utah,  282, 
180  Pac.  217.  So  it  has  been  said  that 
it  is  not  competent  for  an  attorney  who 
contracts  for  a  contingent  fee  to  agree 
to  pay  the  advance  fees  and  costs  of 
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the  suit  thereafter  to  be  commeaced. 
Oroco  V.  Oregon  Short  line  R.  Co. 
(1898)  18  Utah,  811,  44  L.R.A.  286,  64 
Pac.  986;  Kennedy  t.  Oregon  Short 
Line  R.  Co.  (1898)  18  Utah,  325,  64 
Pac.  988.  But  where  the  advances  are 
made  as  a  loan  the  contract  is  not  im- 
proper. Potter  y.  Ajax  Min.  C!o. 
(1900)  22  Utah,  278,  61  Pac.  999. 

A  contract  by  an  attorney  to  pay 
expenses  is  not  legalized  by  a  statute 
declaring  that  the  compensation  of 
an  attorney  is  governed  by  agreement 
"which  is  not  restrained  by  law." 
Taylor  v.  Perkins  (1913)  171  Mo.  App. 
246,  167  S.  W.  122. 

See  also  New  York  cases  infra,  b. 

An  agreement  between  attorney  and 
client  by  which  the  attorney  is  to  pay 
the  costs  and  expenses  of  the  suit  and 
is  to  have  one  half  of  the  sum  re- 
covered is  contrary  to  the  Porto  Rico 
Civil  Code  of  1902,  prohibiting  law- 
yers from  purchasing  rights  in  litiga- 
tion. Jones  V.  Pettingill  (1917)  167 
G.  C.  A.  461,  246  Fed.  269,  writ  of  cer- 
tiorari denied  in  (1917)  246  U.  S.  663, 
62  L.  ed.  536,  38  Sup.  Ct.  Rep.  61;  Sun 
Life  Assur.  Co.  v.  Casanova  (1919)  260 
Fed.  449. 

"The  promise  of  an  attorney  at  law 
to  defray  all  the  expenses  incident  to 
the  collection  of  his  client's  claim  for 
damages,  if  not  a  literal  promise  to 
pay  him  money,  is,  at  least,  a  promise 
to  give  or  grant  a  valuable  thing  to 
his  client,"  within  a  statute  which 
made  it  a  misdemeanor  for  an  attor- 
ney at  law,  in  seeking  or  obtaining  em- 
ployment, to  "promise  to  give,  loan 
or  otherwise  grant  money  or  other 
valuable  thing  to  the  person  from 
vrhom  such  employment  is  sought  be- 
fore such  employment  in  order  to  in- 
duce such  employment."  Ft.  Worth 
&  D.  C.  R.  Co.  v.  Carlock  (1903)  33 
Tex.  Civ.  App.  202,  75  S.  W.  931 
i  where  it  was  further  held  that 
whether  such  promise  induced  the 
employment  was  an  issue  for  the  jury). 
See  also  New  York  cases  infra,  b. 

b.  New  Tork  eases. 

Under  the  earlier  statutes  it  was 
held  in  Fogerty  v.  Jordan  (1864)  2 
Robt.  819,  where  a  client  having  no 
money  to  carry  on  a  suit  agreed  with 


an  attorney  to  give  him  two  thirds  of 
the  proceeds,  he  to  furnish  all  law- 
yers, expenses,  and  everything  else, 
that  such  an  agreement  was  not  a  vio- 
lation of  the  New  York  statutes. 

See  also  Rooney  v.  Second  Ave.  R. 
Co.  (1868)  18  N.  Y.  368,  supra,  IIL  a. 

But  in  Brotherson  v.  Consalus 
(1863)  26  How.  Pr.  213,  the  court 
expressed  the  opinion  "that  a  contract 
between  an  attorney  and  his  client, 
that  he  will  carry  on  a  suit  at  his  own 
expense,  and  indemnify  the  client 
against  costs,  is  still  subject  to  the 
just  denunciation  of  the  law." 

In  Coughlin  v.  New  York  C.  R.  Co. 
(1877)  71  N.  Y.  448,  27  Am.  Rep.  75, 
it  was  held  that  an  agreement  by  an 
attorney  to  find  all  the  money  neces- 
sary to  carry  on  a  case  was  a  violation 
of  the  statute  providing  that  "no  at- 
torney, .  .  .  either  before  or  after 
suit  brought,  shall  lend  or  advance, 
or  agree  to  lend  or  advance,  or  pro- 
cure to  be  lent  or  advanced,  any 
money  ...  to  any  person  as  an 
inducement  to  the  placing,  or  in  con- 
sideration of  having  placed,  in  the 
hands  of  such  attorney,  counselor  or 
solicitor,  or  in  the  hands  of  any  other 
person,  any  debt,  demand,  or  thing  in 
action  for  collection." 

So,  an  agreement  to  advance  all 
money  necessary  to  carry  on  the  suit. 
Re  Clark  (1906)  184  N.  Y.  222,  77  N. 
E.  1. 

An  agreement  is  against  the  New 
York  statute  which  provides  for  a 
contingent  fee  upon  a  recovery,  the 
attorney  to  advance  all  the  court 
costs.  Taylor  v.  Enthoven  (1904)  88 
N.  Y.  Supp.  138. 

It  is  illegal  for  an  attorney  in  an 
agreement  for  a  contingent  fee  to 
agree  to  "pay  all  court  fees,  fees  of 
witnesses,  and  necessary  disburse- 
ments to  judgment."  Re  Speranza 
(1906)  186  N.  Y.  280,  78  N.  E.  1070. 
In  Stedwell  v.  Hartmann  (1902)  74 
App.  Div.  126,  77  N.  Y.  Supp.  498,  af- 
firmed on  opinion  below  in  (1903)  173 
N.  Y.  624,  66  N.  E.  1117,  it  was  held 
that  the  New  York  statute  was  vio- 
lated by  a  contract  by  which  an  at- 
torney, in  consideration  of  having  a 
claim  placed  in  his  handa  for  suit, 
gives  the  valuable  consideration  as  an 
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inducement  that  the  attorney  will 
himself  pay  all  the  expenses,  or,  in 
«ther  words,  that  he  himself  will 
maintain  the  suit;  the  court  follow- 
ing Coughlin  V.  New  York  C.  R.  Co. 
supra. 

The  same  was  held  in  McCoy  v.  Gas 
Engine  &  Power  Co.  (1912)  152  App. 
Div.  642.  137  N.  Y.  Supp.  591,  af- 
firmed in  (1913)  208  N.  Y.  631,  102 
N.  E.  1106,  and  in  Re  Newell  (1916) 
174  App.  Div.  94,  160  N.  Y.  Supp.  275. 

The  Stedwell  Case  was  also  fol- 
lowed in  Begly  v.  Weddigen  (1903)  86 
App.  DiT.  629,  83  N.  Y.  Supp.  805, 
affirmed  in  (1904)  179  N.  Y.  542,  71 
N.  E.  1128. 

The  foregoing  cases  would  seem 
clear  and  definite,  bat  it  must  be  ad- 
mitted that  there  are  some  cases  which 
do  not  make  for  the  distinctness  of 
the  New  York  law  on  the  subject. 

In  Fo-wler  v.  Callan  (1886)  102  N. 
Y.  395,  7  N.  E.  169,  it  was  held  that  a 
contract  was  valid  under  the  New 
York  statute  where  a  client,  entitled 
as  devisee  to  certain  real  estate,  the 
validity  of  the  will  being  threatened, 
sought  out  an  attorney  and  gave  him 
a  deed  of  the  one  undivided  half  part 
of  the  property,  taking  back  his  cove- 
nant to  conduct  the  defense  to  its 
close,  paying  all  costs  and  expenses  of 
the  litigation,  and  indemnifying  the 
devisee  against  all  such  liability.  The 
theory  of  the  decision  seems  to  be  that 
inasmuch  as  the  attorney  was  "sought 
oat"  by  the  client,  that  the  agreement 
of  the  attorney  was  not  made  as  an 


"inducement"  to  placing  the  matter 
in  his  hands. 

Fowler  v.  Callan,  supra,  seems  to 
have  been  followed,  at  least  in  opinion, 
in  Chester  v.  Jumel  (1889)  2  Silv.  Sup. 
Ct.  159,  5  N.  Y.  Supp.  809,  reversed  on 
other  grounds  in  (1891)  125  N.  Y.  237. 
26  N.  E.  297;  it  was  also  followed  in 
Ramsom  v.  Cutting  (1907)  188  N.  Y. 
447,  81  N.  E.  324,  holding  that  an 
agreement  for  a  contingent  fee,  with 
a  provision  that  the  attorney  would 
not  call  upon  the  client  "for  any  sum 
or  sums  of  money  to  pay  the  neces- 
sary disbursements  required  in  the 
said  proceedings"  to  be  taken  by  the 
attorney,  is  not  a  violation  of  the  stat- 
ute providing  that  "an  attorney  or 
counselor  shall  not,  by  himself,  or  by 
or  in  the  name  of  another  person, 
either  before  or  after  action  brought, 
promise  to  give,  or  procure  to  be  prom- 
ised or  given,  a  valuable  consideration 
to  any  person,  as  an  inducement  to 
placing,  or  in  consideration  of  having 
placed,  in  his  hands,  or  in  the  hands 
of  another  person,  a  demand  of  any 
kind,  for  the  purpose  of  bringing  an 
action  thereon." 

It  should  be  noted,  in  considering 
the  New  York  cases,  that  since  the 
Code  of  Civil  Procedure  the  modern 
New  York  statutes  have  contained  a 
provision  that  "the  compensation  of 
an  attorney  or  counselor  for  his  serv- 
ices is  governed  by  agreement,  express 
or  implied,  which  is  not  restrained  by 
law."  Code  Civ.  Proc.  §  66 ;  Judiciary 
Law,  I  474.  B.  B.  B. 


ELMER  LAPE,  Plff.  in  Err., 

V. 

VIRGINIA  LAPE. 

Ohio  Supreme  Court  —  December  31,  191.9* 
(—  Ohio  St  — ,  124  N.  E.  51.) 

Divorce  —  alimony  —  personal  earnings. 

'  1.  Where  a  decree  for  divorce  is  granted  to  a  wife  on  account  of  the 
aggression  of  her  husband,  an  allowance  of  alimony  may  be  based  on  future 
personal  earnings  or  wages  of  the  husband.    In  such  a  case  the  court  is 

Headnotes  1  and  2  by  the  COUBT. 
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not  necessarily  limited  to  a  consideration  of  property  in  possession  of  Uie 
husband  at  time  of  decree. 

iSee  note  on  this  question  beginning  on  page  192.] 

—  how  paid. 

2.  Such  decree  for  alimony  may  pro- 
vide that  it  be  made  in  weekly  pay- 
ments of  specified  sums. 

[See  1  R.  C.  L.  926.] 
Husband  and  wife  —  alimony  —  how 
created. 

3.  Permanent  alimony  is  purely  a 
ereature  of  statutory  creation. 

[See  1  R.  C.  L.  921.] 

—  woman  as  ward  of  court. 

4.  A  good  wife  who  has  faithfully 
kept  the  marriage  vows,  but  who  has 
been  denied  the  support  of  her  husband. 


should  in  a  sense  be  the  ward  of  the 

court. 

Divorce  —  alimony  —  statutory  pro- 
vision. 

6.  A  statutory  provision  that  the 
court  shall  allow  such  alimony  out  of 
the  husband's  property  as  it  deems 
reasonable,  having  due  regard  to  prop- 
erty which  came  to  him  by  marriage 
and  the  value  of  his  real  and  personal 
estate,  does  not  limit  the  court  to  prop- 
erty owned  by  the  husband  at  the  time 
of  the  divorce  in  allowing  alimony. 

[See  1  R.  C.  L.  930.] 


Error  to  the  Court  of  Appeals  for  Hamilton  County  to  review  a  judg- 
uent  reversing  a  judgment  of  the  Court  of  Insolvency  in  favor  of  defend- 
ant in  a  proceeding  for  a  divorce.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Qwen  N.  Kinney  for  plaintiff  in     395^Hedrick  v.Hedrick,  128  Ind.  522, 


error. 
Messrs.  Bolsinger,  Kuhn,  &  Bolsing- 

er  for  defendant  in  error. 

Messrs.  Alfred  G.  Allen  and  Lorbach 
&  Garver,  amici  curise: 

In  allowing  alimony,  the  court  is  con- 
trolled by  statute. 

De  Witt  V.  De  Witt,  67  Ohio  St.  840, 
66  N.  E.  136;  Marleau  v.  Marleau,  95 
Ohio  St.  162,  115  N.  E.  1009;  1  R.  C.  L. 
pw  877;  Baker  v.  Baker,  18  Ohio  G.  C. 
N.  S.  302. 

If  the  husband  has  no  property,  no 
allowance  for  alimony  can  be  made. 

Feigley  v.  Feigley,  7  Md.  537,  Gl  Am. 
Dec  375. 

The  word  "property"  as  used  in  the 
statute  does  not  cover  the  wages  that 
a  person  may  earn  in  the  future. 

Re  Home  Discount  Co.  147  Fed.  538; 
State  V.  Wheeler,  141  N.  C.  776,  6 
L.R.A.(N.S.)  1139,  115  Am.  St.  Rep. 
700,  63  S.  E.  358 ;  Jackson  v.  Burns,  116 
La.  695,  41  So.  40. 

Mr.  David  Davis,  amicus  curise: 

Wages  and  future  earnings  should 
be  taken  into  consideration  in  decreeing 
alimony. 

Fickel  V.  Granger,  83  Ohio  St  101, 
32  L.R.A.(N.S.)  270,  93  N.  E.  527,  21 
Ann.  Cas.  1347;  Cox  v.  Cox,  20  Ohio 
St  441;  Davis  v.  Davis,  12  Ohio  C.  C. 
N.  S.  31;  2  Bishop,  Marr.  &  Div.  6th 
ed.  §  446;  EidenmuIIer  v.  Eidenmuller, 
37  Cal.  364;  Peyre  v.  Peyre,  79  Cal. 
336,  21  Pac.  838;  Ex  parte  Spencer,  83 
Cal.  460.  17  Am.  St  Rep.  266,  23  Pac. 


26  N.  E.  768;  Elzas  v.  Ekas,  171  111. 
633,  49  N.  E.  717;  Stewart  v.  Stewart 
51  App.  Div.  629,  65  N.  Y.  Supp.  927: 
Warren  v.  Warren,  89  Mich,  127,  14 
L.R.A.  545,  50  N.  W.  842;  Jaynes  v. 
Jaynes,  89  Hun,  40. 

Nichols,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  court  of  appeals  of  Hamilton 
county  held  in  the  first  proposition 
of  the  syllabus  of  the  case  at  bar  as 
follows:  "An  allowance  of  alimony 
to  a  wife  cannot  be  based  on  future 
personal  earnings  or  wages  of  the 
husband,  and,  where  the  allowance 
is  made  in  connection  with  a  decree 
for  divorce  to  the  wife  on  account 
of  the  aggression  of  the  husband,  it 
must  be  based  on  property  owned  by 
him  at  the  time  the  decree  is  grant- 
ed." 

This  conception  of  the  law  Of  ali- 
mony is  somewhat  startling — ^and  if 
such  construction  of  the  Alimony 
Statute  is  the  necessary  one,  it 
would  follow  that  erroneous  judg- 
ments to  the  number  of  tens  of 
thousands  have  been  rendered  and 
enforced  in  this  state. 
_  Let  as  give  a  concrete  illustra- 
tion of  the  effect  of  this  proposition 
of  law — ^the  divorced  wife  of  a  man 
of  property  is  to  be  awarded  sup- 
port ;  but  the  divorced  wife  of  a  man 
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without  property  in  possession,  but 
ei^niuiS.  say,  $100  a  week,  is  to  go 
hence  without  relief. 

It  -would  follow  that  the  fortunate 
wife  BO    divorced   (fortunate  in  a 
financial    sense  only)   could  fasten 
tt\)on  Yier  former  husband,  if  he  had 
kccumulated  but  a  pittance  of  prop- 
erty, an  obligation  to  support  her 
during  bis  lifetime,  in  the  fonn  of 
weekly  payments  in  specified  sums, 
unless    changed    circumstances    of 
either  of  the  parties  might  inter- 
vene,  although   the  sum   total   of 
these  payments  might  in  the  pass- 
ing years  exceed  many  times  the 
whole  value  of  the  husband's  estate 
at  the  time  of  the  decree. 

On  the  other  hand,  the  doubly  un- 
fortunate wife  of  the  husband  in 
fault,  without  property  at  the  time 
of  the  decree,  could  not  receive  ali- 
mony either  in  gross  or  in  divisional 
payments,  although  the  husband 
was  capable  of  earning,  and  in  fact 
receiving,  ft  handsome  salary  or 
wages. 

Thus,  this  state  of  the  law  would 
operate  to  favor  the  derelict  proper- 
tyless  husband  by  making  a  virtue 
of  his  very  shortcomings,  perchance 
in  respect  to  the  very  causes  that 
gave  ground  for  divorce;  for  all  too 
frequently  the  fact  that  the  party 
in  fault  is  without  property  is  clear- 
ly associated  with  conduct  that  di- 
rectly led  up  to  the  necessity  of 
separation. 

The  seriousness  and  obvious  in- 
justice of  such  a  situation  is  at  once 
apparent,  especially  when  we  con- 
temnlatae  the  very  great  number  of 
worthy  women  who  would  thereby 
be  deprived  of  a  remedy  which  the 
law  supposedly  holds  out  to  them. 
Permanent  alimony,  it  is  true,  is 
purely  a  creature  of  statutory  crea- 
tion, but  it  has  been  defined  as  late 
as  83  Ohio  St.  at 
page  101,  32  L.R.A. 
(N.S.)  270,  93  N.  E. 
527,  21  Ann.  Cas.  1347,  in  the  case 
of  Fickel  v.  Granger,  as  being  "an 
award  by  the  court  upon  considera- 
tions of  equity  and  public  policy  and 
.  .  .  founded  upon  the  obligation, 
which  grows  out  of  the  marriage  re- 
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lation,  that  the  husband  must  sup- 
port his  wife,  which  obligation  con- 
tinues after  legal  separation  without 
her  fault." 

It   is   ft   known    fact   that   the 
divorce  courts,  while  all  too  fre- 
quently resorted  to  by  folks  of  prop- 
erty, are  mostly  occupied  in  solving 
the  domestic  difficulties  of  those  not 
blessed  with  the  possession  of  this 
world's  goods,  and  it  certainly  is  to 
be  granted  that  a 
good    woman    who  "I^S?  ^".h. 
has  faithfully  kept 
the  marriage  vows,  but  who  has 
been  denied  the  support  of  her  hus- 
band, should  in  a  sense  be  the  ward 
of  the  court. 

It  would  be  difficult,  it  seems  to 
us,  to  defend  the  equity  of  the  sit- 
uation or  to  commend  as  really  en- 
lightened a  public  policy  which 
would  decree  that  the  erring  hus- 
band with  property  should  be  made 
to  fulfil  this  obligation,  at  once 
moral  as  well  as  legal,  while  an- 
other, just  as  much  sinning  against 
the  law  of  both  God  and  man,  who 
made  good  wages  or  salary,  as  the 
case  might  be,  but  who  squandered 
instead  of  saved,  should  be  released. 

There  is  no  question  of  the  effect 
of  the  decision  of  the  court  of  ap- 
peals. It  holds  squarely  that  the 
court  is  absolutely  without  power 
to  render  any  judgment  for  alimony 
whatever,  unless  the  aggrieved  wife 
can  show  that  her  husband  is  the 
owner  of  property. 

Reasonable  men  must  agree  that 
such  a  distinction  is  manifestly  op- 
posed to  a  public  policy  of  enlight- 
enment, and  does  violence  to  every 
principle  of  equity  and  fairness. 

'The  question  remains:  Is  such 
an  unfortunate  construction  of  the 
statute  imperative?  It  must  be 
granted  that  if  any  other  construc- 
tion of  the  Alimony  Statute  is  pos- 
sible, it  should  be  adopted. 

So  much  of  §  11,990,  General 
Code,  as  is  to  be  construed  is:  "The 
court  shall  .  .  .  allow  such  ali- 
mony out  of  her  husband's  property 
as  it  deems  reasonable,  having  due 
regard  to  property  which  came  to 
him  by  marriage  and  the  value  of 
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his  real  and  personal  estate  at  the 
time  of  the  divorce." 

The  contention  of  those  who  hold 
that  no  alimony  can  be  allowed  un- 
less there  is  property  in  posses- 
sion is  that  paramount  importance 
should  be  given  to  the  phrase,  "out 
of  her  husband's  property,"  going 
so  far  as  to  hold  that  this  is  the  ex- 
clusive source  from  which  alimony 
can  be  awarded. 

A  second  contention,  very  likely 
correct,  is  that  future  earnings, 
such  as  salary  and  wages,  are  not 
property  within  the  strict,  techni- 
cal, legal  definition  of  the  term. 

We  are  not  of  the  opinion  that 
the  phrase,  "out  of  her  husband's 
property,"  is  entitled  to  receive  such 
controlling  force.  Were  it  entirely 
withdrawn  from  the  statute,  it 
would  in  no  wise 
limit  or  weaken  the 
force  of  the  law  or 
power  of  the  court. 
It  was  of  far  greater  importance  to 
provide  that  alimony  should  be  al- 
lowed than  to  provide  the  method, 
manner,  or  source  of  payment.  It 
is  essentially  directory  in  its  nature, 
and  its  inclusion  in  the  section  is  to 
be  explained  more  especially  by 
that  which  follows,  where  the  ex- 
pression, "having  due  regard,"  is 
employed. 

"Having  due  regard"  is  clearly  a 
directory  clause,  and  not  of  manda- 
tory or  all-controlling  influence. 
"Having  due  regard"  does  not  mean 
that  other  facts,  circumstances,  or 
conditions  cannot  be  entertained. 
Quite  the  contrary.  It  is  a  direc- 
tion simply  to  the  effect  that  the 
court  in  fixing  the  alimony  must  not 
overlook  or  fail  to  take  into  account 
the  property  which  the  wife  may 
have  brought  into  the  common 
fund,  nor  must  the  court  fail  to  con- 
sider the  value  of  the  real  and  per- 
sonal estate  of  the  husband  at  the 
time  of  the  decree.  Manifestly, 
these  are  proper  considerations, 
and  should  have  "due  weight,"  but 
certainly  it  is  not  to  be  held  that  ex- 
clusive consideration  should  be  giv- 
en to  them. 

For  instance,  a  man  with  $5,000 


in  property,  with  an  earning  capac- 
ity of  $20  a  week,  would  on  the  face 
of  things  be  much  less  able  to  pay 
substantial  weekly  instalments  of 
alimony  than  one  of  no  property, 
but  who  at  the  time  of  the  decree 
is  making  $100  a  week. 

Kent,  in  vol,  1  of  his  Commen- 
taries on  American  Law,  13th  ed. 
*461,  says:  "In  the  exposition  of 
statutes,  .  .  .  the  intention  of 
the  lawgiver  .  .  .  will  always 
prevail  over  the  literal  sense  of 
terms,  .  .  .  and  the  reason  and 
intention  of  the  lawgiver  will  con- 
trol the  strict  letter  of  the  law. 
.  .  .  The  intention  is  to  be  taken 
or  presumed,  according  to  what  is 
consonant  to  reason  and  good  dis- 
cretion." 

This  rule  of  construction  would 
certainly  commend  itself  as  a  model 
of  good  sense  and  inherent  justice, 
and  guided  by  such  rule  we  are 
quite  unwilling  to  impute  to  the  gen- 
eral assembly  an  intention,  in  cases 
where  parties  are  in  equal  fault,  to 
hold  the  one  to  the  sacred  obliga- 
tion of  the  law  and  permit  the  other 
to  escape;  for  the  illogical  reason 
that  the  one  has  some  property  and 
the  other  none,  although  having 
something  of  far  greater  value,  the 
ability  to  earn  a  good  salary  or 
wages. 

Measuring  the  statute  under  con- 
sideration by  the  yardstick  of  what 
is  "consonant  to  reason  and  good 
discretion,"  we  are  of  the  opinion 
that  it  was  the  intention  of  the  gen- 
eral assembly,  when  it  granted  to 
the  courts  the  power  to  "allow  auch 
alimony,"  not  neces-  _„„„.,^ 
sanly    to    preclude  p«r«oBai 
the  court  from  giv-  •"•■»*«^ 
ing  consideration  to  the  ability  of 
the  husband  to  earn  money. 

Judge  Thurman,  in  the  case  of 
Tracy  v.  Card,  2  Ohio  St.  431,  says 
at  page  441:  "On  the  one  hand, 
the  judiciary  should  be  careful  not 
to  make  its  oflice  of  expounding 
statutes  a  cloak  for  the  exercise  of 
legislative  power;  on  the  other 
hand,  it  is  equally  bound  not  to  stick 
in  the  mere  letter  of  the  law,  but 
rather  to  seek  for  its  reason  and 
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spirit  in  the  miscliief  that  required 
a  remedy,  and  the  general  scope  of 
the  legislation  designed  to  effect  it." 

Judge  Thurman,  in  the  same 
case,  quotes  Lord  Coke  as  follows: 
"The  equity  of  a  statute  ...  is 
a  construction  made  by  the  judges 
that  cases  out  of  the  letter  of  a 
statute,  yet  being  within  the  same 
mischief  or  cause  of  the  making  of 
the  same,  shall  be  within  the  same 
remedy  that  the  statute  provid- 
eth." 

It  is  also  said  in  the  Tracy  Case 
that  "the  words  of  a  remedial  stat- 
ute are  to  be  construed  largely  and 
beneficially,  so  as  to  suppress  the 
mischief  and  advance  the  remedy. 
It  is  by  no  means  unusual,  in  con- 
struing remedial  statutes,  to  ex- 
tend the  enacting  words  beyond 
their  natural  import  and  effect,  in 
order  to  include  cases  within  the 
3ame  mischiefs"  (quoting  Dwarris, 
Stat.  734,  736). 

When  the  statute  providing  for 
the  award  of  alimony  was  enacted, 
the  mischief  that  required  a  rem- 
edy was  the  want  of  a  law  compel- 
ling a  husband  from  whom  a  wife 
was  divorced  to  provide  permanent 
support.  The  mischief  in  the  case 
of  a  wife  of  a  husband  without 
property  in  possession  was  just  as 
manifest  as  in  the  case  of  the  hus- 
band with  property,  and  we  cannot 
l«td  ourselves  to  believe  that  it  was 
tiie  intention  of  the  general  assem- 
bly to  classify  women  so  as  to  make 
certain  a  remedy  in  one  aspect  of 
the  case  and  deny  it  in  the  other. 

The  award  of  the  alimony  is  one 
thing,  its  recovery  on  execution  by 
the  wife  is  another,  and  must  be 
left  to  take  care  of  itself,  with  such 
assistance  as  the  law  of  execution 
provides. 

We  are  altogether  in  agreement 
with  the  court  of  appeals  in  its 
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holding,  to  be  found  in  the  third 
proposition  of  the  syllabus  of  the 
case  at  bar,  that  §  11,991,  General 
Code,  authorizes  a  decree  of  ali- 
mony in  weekly  payments  of  specie 
fied  sums. 

The  language  of  this  section, 
that  the  alimony  as  allowed  may 
be  made  "payable  either  in  gross 
or  instalments,  as 
the  court  deems  -"""'  "*"• 
equitable,"  clearly  grants  the  pow- 
er of  providing  weekly  or  monthly 
payments  of  specified  sums. 

The  fact  that  this  section,  which 
at  the  time  of  the  passage  of  the 
Alimony  Act  was  a  part  of  old 
6699,  Bievised  Statutes  of  Ohio,  an< 
separated  from  it  by  the  codifying- 
commission,  provides  for  the  pay- 
ment of  alimony  in  instalments, 
furnishes  an  added  reason  for  the 
holding  we  have  made  that  the  abil- 
ity to  earn  wages  or  salary,  gen- 
erally payable  in  instalments,  is  an 
element  properly  to  be  considered 
by  the  court  in  fixing  alimony. 

The  court  of  appeals  reversed  the 
judgment  of  the  court  of  insolven- 
cy, notwithstanding  its  view  of  the 
law  of  the  case,  for  the  reason  that 
the  record  of  the  case  did  not  af- 
firmatively show  that  the  husband 
at  the  time  of  the  original  decree 
was  without  property. 

Our  judgment,  therefore,  while 
founded  on  an  entirely  different 
conception  of  the  law,  will  be  one  of 
afflrmance  of  the  Court  of  Appeals, 
and  the  case  will  be  remanded  to 
the  Court  of  Insolvency  of  Hamil- 
ton county,  with  directions  to  pro- 
ceed in  accordance  with  this  find- 
ing. 

Judgment  affirmed,  and  cause  re- 
manded. 

Wanamaker,  Newman,  Jones,. 
Matthias,  Johnson,  and  Donahue.. 
JJ.,  concur. 
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ANNOTATION. 
Pjiwimg  cmpmatf  or  procpccthre  earnings  of  husband  as  basis  of  aliiiKii^y. 


Ii  Alimony  pendente  lite: 

a.  Husband     possessed     of     other 

means,  192. 

b.  Earning  capacity  as  only  asset 

of  husband,  193. 

f .  AUmony  pendente  lUe. 

m.  HiMiband  possessed  of  other  tneatia. 

Though  it  appears,  on  an  applica- 
tion for  alimony  pendente  lite,  that 
the  husband  is  possessed  of  other 
means,  his  earning  capacity  or  future 
earnings  may  be  considered  therewith 
in  determining  the  amount  of  alimony 
to  be  awarded.  Ex  parte  Whitehead 
(1913)  179  Ala.  652,  60  So.  924;  Jones 
▼.  Jones  (1903)  111  UL  App.  396;  Mul- 
hall  V.  Mulhall  (1913)  120  Md.  22.  87 
Atl.  490;  Kelly  v.  Kelly  (1918)  179 
Ky.  586,  200  S.  W.  925;  Kirby  v.  Kirby 
(1828)  1  Paige  (N.  Y.)  261;  Lawrence 
V.  Lawrence  (1832)  8  Paige  (N.  Y.) 
267. 

In  Ex  parte  Whitehead  (Ala.)  su- 
pra, the  petitioner  prayed  for  the  va- 
cation of  a  decree  awarding  his  wife 
$60  a  month  as  alimony  pendente  lite, 
contending  that  the  court  had  no 
authority  to  consider  his  earning 
capacity  in  fixing  the  amount  of  al- 
imony, and  that  the  amount  was  out  of 
proportion  to  his  income  from  invest- 
ed capital.  The  court,  denying  the 
application,  held  that  it  was  proper  to 
consider  the  capacily  of  the  petitioner 
for  earning  money,  saying:  "He  is 
young  and  vigorous  and  has  been  ac- 
tively engaged  in  business,  earning  on 
an  average,  as  we  roughly  estimate, 
from  $160  to  $176  a  month,  probably 
a  good  deal  more.  The  wife  has  no 
other  source  of  income  whatever,  and 
is  dependent  upon  the  provision  the 
court  may  make  for  her.  Petitioner's 
idea  that  the  court  ought  not  to  con- 
sider his  personal  earning  capacity 
apparently  concedes  that  if  it  might 
be  properly  taken  into  account  the  al- 
lowance is  not  excessive.  That  is  not 
oar  opinion  as  to  the  law  of  the  case. 
The  allowance  may  be  based  upon  the 
husband's  earnings  or  his  ability  to 


II.  Permanent  alimony: 

a.  Husband     possessed     ot     Oilier 

means,  196. 

b.  Earning  capacity  as  only  asset 

of  husband,  202. 
e.  Rule  in  Tennessee,  207. 

earn  money  in  connection  with  all  the 
circumstances  of  the  case.  ...  It 
is  not  at  all  difficult  to  see  the  inequity 
of  the  rule  which  would  exclude  per- 
sonal capacity  from  consideration." 
In  Jones  v.  Jones  (1903)  111  DL 
App.  396,  the  court  held  that  an  uncon- 
troverted  averment  that  the  husband 
had  property  of  the  value  of  $1,000, 
and  was  earning  the  sum  of  $30  a 
month,  constituted  a  sufficient  show- 
ing on  which  to  base  an  allowance  of 
$3  per  week  as  temporary  alimony,  in 
ad^tion  to  counsel  fees.  It  was  said 
that  the  amount  of  the  alimony  was 
within  the  sound  discretion  of  the 
chancellor,  he  having  been  advised  as 
to  the  husband's  means  and  earning 

C&DACitV 

In  Mu'lhall  v.  Mulhall  (1913)  120 
Md.  22,  87  Atl.  490,  it  was  said  that  in 
cases  warranting  alimony  pendente 
lite,  the  court  in  making  the  allow- 
ance should  have  due  regard,  among 
other  things,  to  the  financial  condition 
and  earning  ability  of  the  husband. 

In  Kelly  v.  Kelly  (1918)  179  Ky.  586, 
200  S.  W.  925,  it  was  held  to  be  proper 
to  take  into  consideration  the  earning 
capacity  of  the  husband,  as  well  as 
the  size  of  his  estate  and  his  income, 
in  fixing  the  amount  of  alimony  pen- 
dente lite. 

In  the  early  case  of  Kirby  ▼.  Kirby 
(1828)  1  Paige  (N.  Y.)  261,  the  chan- 
cellor said  that  in  determining  the 
amount  of  alimony  pendente  lite  the 
court  would  take  into  consideration 
the  daily  earnings  of  the  husband  as 
well  as  his  property. 

And  this  rule  was  restated  by  the 
chancellor  in  Lawrence  ▼.  Lawrence 
(N.  Y.)  supra,  to  the  effect  that  the 
capacity  of  the  husband  to  provide 
support  by  his  own  exertions  would  be 
considered  in  determining  the  amount 
of  alimony  to  be  awarded. 
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^.  Bartttng  «apae<ly  <m  only  asset  of  hua- 
band. 

Where  the  husband  has  no  estate  or 
other  means,  the  court,  in  determining 
the  amount  of  alimony  to  be  awarded 
pendente  lite,  will  consider  his  eam- 
ijig  capacity  or  prospective  earnings 
as  the  basis  in  making  an  award. 

California.— Peyre  v.  Peyre  (1889) 
79  Cal.  8S6,  21  Pac.  838;  Meyer  v. 
Meyer  (1898)  6  Cal.  Unrep.  944,  62 
Pac.  485. 

District  of  Colombia. — Sparks  ▼. 
Sparks  (1905)  25  App.  D.  C.  356. 

Georgia. — ^Vinson  v.  Vinson  (1894) 
94  Ga.  492,  19  S.  E.  898;  Culpepper  v. 
Culpepper  (1895)  98  Ga.  804,  25  S.  B. 
443;  Ayers  v.  Ayers  (1896)  99  Ga.  325, 
25  S.  £.  674. 

Kentncfcy. — Pearce  ▼.  Pearce  (1889) 
11  Ky.  L.  Rep.  485. 

Montana. — Finkelstein  t.  Finkel- 
stein  (1893)  14  Mont.  1,  84  Pac.  1090. 

New  Yorit.— Mix  v.  Mix  (1814)  1 
Johns.  Ch.  108;  Weigand  v.  Weigand 
(1905)  103  App.  Div.  42, 92  N.  Y.  Supp. 
679. 

North  Carolina.  —  Muse  v.  Muse 
(1881)  84  N.  C.  85. 

Pennsylvania.  —  Ames  v.  Ames 
(1898)  7  Pa,  Super.  Ct.  456. 

South  Catoliaa. — Messervy  v.  Mes- 
servy  (1908)  80  S.  C.  277,  61  S.  E.  442. 

England.  —  Hawkes  v.  Hawkes 
<1828)  1  Hagg.  Eccl.  Rep.  526. 

Canada. — McNair  v.  McNair  (1918) 
24  Ont.  Week.  Rep.  390,  10  D.  L.  R. 
829. 

An  order  in  a  suit  for  maintenance 
and  support  allowing  a  wife  alimony 
pendente  lite  in  the  amount  of  $26  a 
month,  together  with  reasonable  coun- 
sel fees,  has. been  held  not  to  be  an 
abuse  of  discretion  by  the  trial  court, 
where  it  appeared  that  the  husband 
was  in  receipt  of  a  salary  of  $1,400 
per  year.  Sparks  v.  Sparks  (D.  C;) 
supra. 

In  Peyre  v.  Peyre  (CaL)  supra,  the 
court  stated  that  it  was  not  necessary 
that  the  husband  have  money  or  prop- 
eity  before  a  decree  awarding  tem- 
porary alimony  could  be  entered,  add- 
ing that  "the  allowance  may  be  based 
apon  his  earnings  or  bis  ability  to 
earn  money." 

IQ  Meyer  r.  Meyer  (CaL)  supra,  the 
6  A.L.R.-r-13. 


court  reduced  an  award  of  alimony 
pendente  lite  from  $125  per  month  to 
$50  per  month,  because  it  appeared 
that  the  husband's  earnings  above  the 
latter  amount  were  required  by  him  in 
his  support  and  in  payment  of  his 
debts,  he  being  without  other  means. 

And  where  it  appeared  that  the  hus- 
band's earnings  were  very  small,  and 
barely  sufficient  to  support  himself, 
the  court  held  that  it  was  error  to 
allow  his  wife  temporary  alimony  in 
the  amount  of  $8  per  month.  Vinson  v. 
Vinson  (Ga.)  supra. 

Where  a  husband  did  not  own  any 
property  and  he  was  unable  to  earn 
more  than  his  board  and  clothing,  the 
court  held  that  an  award  of  $350  for 
temporary  alimony,  together  with 
counsel  fees,  and  a  further  allowance 
of  $25  per  month  as  future  alimony, 
was  an  abuse  of  the  discretion  vested 
in  the  court  below.  In  arriving  at  this 
i:onclusion  the  court  said  that  since 
the  husband  was  a  man  without  pro- 
fession, trade,  or  business,  and  his 
earning  capacity  was  so  limited,  it 
would  be  impossible  for  him  to  pay 
such  amount,  and  a  further  discussion 
of  the  matter  would  be  useless.  It 
seems  that  in  the  absence  of  other 
means  the  award  must  be  in  reason- 
able proportion  to  the  earning  capac-; 
ity  of  the  husband.  Culpepper  v.  Cul- 
pepper (1895)  98  Ga.  304,  25  S.  E.  443. 

In  Ayers  v.  Ayers  (Ga.)  supra,  it  ap- 
peared, on  an  application  for  tem- 
porary alimony,  that  the  husband  was 
a  chronic  invalid,  without  means  and 
unable  to  perform  physical  labor,  who 
held  a  situation  in  a  hotel  at  nominal 
wages  more  as  a  matter  of  charity 
than  because  of  any  physical  ability  to 
labor.  The  court  held  that  it  was  an 
abuse  of  discretion  to  make  an  award 
of  $105  in  cash,  together  with  $30  per 
month  pending  the  determination  of 
the  action. 

Where,  in  an  action  for  divorce  and 
alimony,  it  appeared  that  the  defend- 
ant earned  a  salary  of  $150  per  month, 
the  court  said  that  an  award  of  tem- 
porary alimony  in  the  sum  of  $20  per 
month  was  a  small  allowance.  Pearce 
V.  Pearce  (Ky.)  supra. 

In  Finkelstein  v.  Finkelstein  (Mont.) 
supra,  it  was  held  that  the  fact  that 
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the  defendant  was  conducting  a  large 
tailoring  business  was  a  fair  showing 
of  his  ability  to  earn,  even  though  the 
business  belonged  to  another,  and  that 
the  showing  was  sufficient  to  warrant 
an  allowance  of  alimony  pendente  lite 
in  the  amount  of  $30  per  month. 

In  the  early  case  of  Mix  v.  Mix  (N. 
Y.)  Bupra,  in  which  the  plaintiff  wife, 
having  instituted  a  proceeding  for 
divorce,  petitioned  for  an  allowance 
pendente  lite,  and  it  appeared  that 
the  husband  possessed  no  means  other 
than  his  salary  of  $70  per  month  as 
an  officer  in  the  Navy,  the  court,  in 
consideration  of  his  earnings,  direct- 
,  ed  an  allowance  of  $30  per  month 
until  further  order. 

In  Weigand  v.  Weigand  (1905)  103 
App.  Div.  42,  92  N.  Y.  Supp.  679,  the 
plaintiff  in  an  action  for  separation 
presented  some  evidence  tending  to 
show  that  the  defendant  earned  up- 
ward of  $50  a  week,  but  this  the  de- 
fendant denied,  conceding,  however, 
that  he  did  earn  $20  a  week.  It  was 
held  that  in  view  of  the  unsatisfactory 
evidence  presented  by  the  plaintiff  the 
court  could  not  base  an  award  of  al- 
imony pendente  lite  on  her  estimate  of 
the  defendant's  earnings,  but  must 
consider  the  lesser  amount.  On  this 
basis  the  court  held  that  an  award  of 
$12  a  week  would  be  proper  for  the 
support  of  the  wife  and  children  dur- 
ing the  pendency  of  the  action. 

In  Muse  v.  Muse  (1881)  84  N.  C.  86, 
on  the  hearing  of  a  motion  for  divorce, 
the  plaintiff  denied  that  he  had  any 
property,  but  admitted  that  he  was  an 
able-bodied  man.  The  court  made  an 
allowance  of  $3  per  month  as  alimony 
pendente  lite.  On  appeal,  the  plain- 
tiff complained  of  this  award,  but  the 
court  said:  "If  his  Honor  had  fixed 
the  wife's  allowance  at  such  a  sum  as 
to  leave  any  doubt  as  to  the  ability  of 
the  plaintiff  fairly  to  earn  the  amount, 
and  at  the  same  time  provide  for  his 
own  necessities,  it  could  be  seen  that 
some  good  could  come  of  an  inquiry 
into  his  ability  to  work  and  the  prob- 
able amount  of  his  earnings.  But  as 
the  court  adopted  the  very  minimum 
that  'an  able-bodied  man'  can  earn, — 
10  cents  a  day, — there  can  be  no  error 


of  which  the  plaintiff  can  complain, 
however  his  wife  might." 

In  Ames  v.  Ames  (1898)  7  Pa.  Super. 
Ct.  456,  the  appellant  petitioned  for 
an  award  of  alimony  pendente  lite  and 
counsel  fees.  The  respondent  claimed 
that  he  was  unable  to  earn  sufficient 
money  to  pay  alimony,  having  returned 
from  an  asylum  only  a  few  months 
previous  to  this  application.  It  ap- 
peared that  he  was  employed  in  a  re- 
sponsible position  in  his  father's  bank, 
but  he  alleged  that  the  emplojrment 
was  merely  to  occupy  and  divert  him, 
and  no  more  than  nominal.  The  court 
argued  that  since  the  respondent  was  in 
the  bank,  and  in  its  apparent  control 
as  cashier  or  manager,  the  inference 
was  that  he  possessed  sufficient  mental 
and  business  capacity,  and  added :  "If 
he  can  act  as  cashier,  he  can  earn  the 
salary  of  a  cashier;  the  fact  that  it  is 
not  given  him  is  not  controlling.  A 
man  cannot  give  away  his  services  or 
his  earning  power  and  deprive  those 
who  are  entitled  to  it."  And,  estimat- 
ing his  earning  ability  as  not  less  than 
$60  per  month,  the  court  made  an 
allowance  of  $30  per  month  as  alimony 
pendente  lite,  stating  that  this  would 
leave  at  least  half  of  the  respondent's 
earnings,  or  ability  to  earn,  untouched. 

In  Messervy  v.  Messervy  (1908)  80 
S.  C  277,  61  S.  E.  442,  it  was  said: 
"Temporary  alimony  may  be  granted 
when  the  defendant  is  without  estate 
or  certain  income,  but  is  able,  by  the 
use  of  his  faculties,  to  provide  reason- 
able maintenance  for  his  wife.  The 
absence  of  an  estate  or  fixed  income 
cannot  absolve  the  husband  from  his 
personal  duty  to  exert  himself  to  sup' 
port  his  wife." 

In  Hawkes  t.  Hawkes  (1828)  1 
Hagg.  Eccl.  Rep.  (Eng.)  526,  the  court, 
on  an  application  in  a  divorce  proceed- 
ing for  alimony  pendente  lite,  based 
an  award  of  £260  per  annum  on  the 
husband's  earnings  of  £1,700  a  year  as 
an  army  officer.  But  in  so  doing  the 
court  remarked  that  where  the  hus- 
band's income  arose  out  of  pay  the 
proportion  allowed  for  alimony  would 
be  smaller  than  in  a  case  where  his 
income  proceeded  from  substantial 
property. 

In  McNair  v.  McNair  (1918)  84  Oat. 
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Week.  Rep.  390,  10  D.  L.  R.  829,  on  a 
motion  for  interim  alimony  it  appeared 
that  the  defendant  husband  was  en- 
tirely without  means,  and  he  alleged 
that  he  was  unable  to  obtain  employ- 
ment The  court  held  that  "it  would 
be  useless  to  make  an  order  against  a 
man  who  has  no  property  on  which  it 
could  operate,  and  where  there  is  no 
evidence  as  to  his  earning  power." 

//.  Permanetft  olimoMy. 
«.  Btuiband  poaseased  of  other  meanm. 

Though  on  an  application  for  al- 
imony it  appears  that  the  husband  is 
possessed  of  property  or  other  re- 
sources, his  personal  earnings  are  an 
element  to  be  considered  together  with 
Buch  other  means  in  the  determination 
of  the  amount  of  alimony  to  be  award- 
ed. 

Alabama. — Folda  v.  Folda  (1911) 
174  Ala.  286,  66  So.  533 ;  Black  v.  Black 
(1917)  —  Ala.  — ,  74  So.  838. 

California. — Eidenmuller  v.  Eiden- 
muller  (1869)  37  Cal.  364;  Ex  parte 
Spencer  (1890)  83  Cal.  460, 17  Am.  St. 
Rep.  266,  28  Pac.  395. 

Colorado.— Fahey  v.  Pahey  (1908) 
43  Colo.  354,  18  L.R.A.(N.S.)  1147, 127 
Am.  St.  Rep.  118,  96  Pac.  251. 

Indiana.  —  Stutsman  v.  Stutsman 
(1903)  30  Ind.  App.  645,  66  N.  E.  908; 
Hedrick  v.  Hedrick  (1891)  128  Ind. 
622, 26  N.  E.  768;  Gussman  v.  Gusaman 
(1894)  140  Ind.  433,  39  N.  E.  918; 
Driver  v.  Driver  (1898)  —  Ind.  — ,  52 
N.  E.  401;  Van  Atta  v.  Van  Atta 
(1919)  —  Ind.  — ,  121  N.  E.  825. 

Iowa. — Enaler  v.  Ensler  (1887)  72 
Iowa,  159,  33  N.  W.  384;  Evans  v.  Ev- 
ans (1913)  159  Iowa,  338,  140  N.  W. 
801. 

Kentacky.  —  Bristow  ▼.  Bristow 
(1899)  21  Ky.  L.  Rep.  481,  61  S.  W. 
819;  Snedager  t.  Eincaid  (1901)  22 
Ky.  L.  Rep.  1347,  60  S.  W.  522;  Thomp- 
son V.  Thompson  (1905)  27  Ky.  L.  Rep. 
616,  85  S.  W.  730;  Irwin  v.  Irwin 
(1899)  105  Ky.  632,  49  S.  W.  432;  Muir 
V.  Muir  (1906)  133  Ky.  125,  4  L.R.A. 
(N.S.)  909,  92  S.  W.  314;  Sebastian 
V.  Rose  (1909)  185  Ky.  197,  122  S.  W. 
120;  Carter  v.  Carter  (1910)  140  Ky. 
228,  180  S.  W.  1102;  Duvall  V.  Dnvall 
(1912)  147  Ky.  426»  144  S.  W.  78;  An- 
denen  ▼.  Anderson  (1913)  162  Ky.  778, 


154  S.  W.  l;  Green  v.  Green  (1913) 
152  Ky.  486,  153  S.  W.  775;  Shehan  v. 
Shehan  (1913)  152  Ky.  191,  153  S.  W. 
243;  Ramsey  t.  Ramsey  (1915)  162 
Ky.  741,  172  S.  W.  1082. 

Louisiana. — Gagneaux  v.  Desonier 
(1899)  51  La.  Ann.  1095,  25  So.  946; 
Ghisalberti  t.  Calamari  (1917)  143 
La.  507,  78  So.  751. 

Michigan. — Donaldson  v.  Donaldson 
(1903)  134  Mich.  289,  96  N.  W.  448; 
Abbott  V.  Abbott  (1918)  —  Mich,  — > 
168  N.  W.  950;  Skinner  v.  Skinner 
(1919)  —  Mich.  — ,  171  N.  W.  383. 

Minnesota.  —  Warren  v.  Warren 
(1911)  114  Minn.  389, 131  N.  W.  379. 

Mississippi.  -^  Vomer  v.  Vomer 
(1886)  64  Miss.  184, 1  So.  52. 

MisBOurL  —  Wright  v.  Wright 
(1915)  192  Mo.  App.  633, 179  S.  W.  950. 

Nebraska-— Hays  v.  Hays  (1906)  75 
Neb.  728,  106  N.  W.  773;  Anderson  v. 
Anderson  (1911)  89  Neb.  570,  131  N. 
W.  907,  Ann.  Cas.  1912C,  1. 

New  York.  —  Forrest  v.  Forrest 
(1861)  8  Bosw.  640;  Stewart  v.  Stew- 
art (1900)  51  App.  Div.  629,  65  N.  Y. 
Supp.  927;  Curtin  v.  Curtin  (1906)  111 
App.  Div.  447,  97  N.  Y.  Supp.  771. 

South    Dakota.— Tuttle    v.    Tattle 

(1910)  26  S.  D.  545, 128  N.  W.  695. 
Utah.— Read    v.    Read     (1904)    2S 

Utah,  297,  78  Pac  676. 

Virginia.— Bailey  v.  Bailey  (1871) 
21  Gratt  43;  Oalle  v.  Cralle  (1887) 
84  Va.  198,  6  S.  E.  12. 

Washin^n. — ^Hendrix  v.  Hendrix 
(1918)  101  Wash,  535,  172  Pac.  819, 

West  Virginia. — Reynolds  v.  Rey- 
nolds (1910)  68  W.  Va.  15,  69  S.  E. 
381,  Ann.  Cas.  1912A,  889;  Reynolds  v. 
Reynolds  (1913)  72  W.  Va.  349,  78  S. 
E.  360;  Deusenberry  v.  Deusenberry 
(1918)  82  W.  Va.  135,  95  S.  E.  819. 

Wisconsin. — Pauly  v.  Pauly  (1887) 
69  Wis,  419,  34  N.  W.  512;  Hooper  v. 
Hooper  (1899)  102  Wis.  598,  44  L.R.A. 
725, 78  N.  W.  753;  Minahan  v.  Minahan 

(1911)  145  Wis.  514,  130  N.  W.  476; 
McCaughey  v.  McCaughey  (1915)  160 
Wis.  287,  151  N.  W.  812. 

Canada. — Dupnis  v.  St  Mars  (1903) 
5  Quebec  Pr.  Rep.  404, 

And  see  the  reported  case  (Lape  v. 
Lape,  ante,  187). 

In  Bailey  v.  Bailey  (Va.)  supra,  th« 
eourt,  ai&rming  an  allowance  of  «!• 
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imony  baaed  in  part  on  the  husband's 
earnings,  stated  the  principle  on  which 
the  amount  of  alimony  should  be  fixed, 
as  follows:  "While  alimony  is  com- 
monly defined  'a  proportion  of  the 
husband's  estate,'  yet  the  duty  of  a 
husband  to  maintain  his  wife  does  not 
depend  alone  upon  his  having  visible 
tangible  property.  While  the  parties 
are  living  together,  they  are  bound  to 
contribute  by  their  several  personal 
•exertions  to  a  common  fund,  which  in 
■law  is  the  husband's,  but  from  which 
the  wife  may  claim  support.  If  she 
is  compelled  to  seek  a  divorce  on  ac- 
count of  his  misconduct,  she  loses 
none  of  her  rights  in  this  respect,  only 
;she  is  to  draw  her  maintenance  in  a 
uifferent  way,  that  is,  under  a  decree 
for  alimony,  based,  if  he  has  no  prop- 
erty, upon  his  earnings  or  ability  to 
earn  money." 

In"  Tuttle  V.  Tuttle  (S.  D.)  supra, 
the  court  said:  "In  arriving  at  what 
is  a  just  and  equitable  amount  of  per- 
manent alimony  that  should  be  al- 
lowed the  wife  on  separation  by 
divorce  for  the  fault  of  the  husband, 
various  matters  should  be  taken  into 
consideration.  The  value  of  his  prop- 
erty, both  real  and  personal,  and  his 
capacity  to  earn  money,  may  and 
should  be  considered." 

In  Green  v.  Green  (1918)  152  Ky. 
486,  153  S.  W.  775,  the  court  stated 
that,  "in  fixing  the  amount  of  alimony, 
the  husband's  present  and  future  pros- 
pects, as  well  as  his  ability  to  earn 
money,  should  be  taken  into  account." 

In  Evans  v.  Evans  (1913)  159  Iowa, 
838,  140  N.  W.  801,  the  court  took  into 
consideration  the  earning  capacity  of 
the  defendant  as  well  as  the  value  of 
his  property,  holding  that  alimony 
must  be  measured  by  the  financial  re- 
sources of  both  parties. 

In  Van  Natta  v.  Van  Natta  (1919) 
—  Ind,  — ,  121  N.  E.  825,  it  was  held 
that  the  trial  court  "had  a  right  to 
consider  the  age  of  appellant,  his  state 
of  health,  and  his  ability  to  earn  mon- 
ey," as  well  as  the  value  of  his  proper- 
ty, as  bearing  on  his  ability  to  pay 
alimony. 

In  Hedrick  v.  Hedrick  (1891)  128 
Ind.  522,  26  N.  E.  768,  the  court  stated 
the  rule  applicable  to  the  computaticm 


of  alimony  as  follows:  "The  statutie 
(Rev.  Stat  1881,  §  1045)  provides  that 
'the  court  shall  make  such  a  decree 
for  alimony,  in  all  cases  contemplated 
by  this  act,  as  the  circumstances  of 
the  case  shall  render  just  and  proper,' 
etc.  For  the  purpose  of  determining 
the  amount  of  alimony  to  be  given  in 
a  particular  case,  the  court  has  the 
right  to  inquire  into  the  circumstances 
of  the  parties  and  ascertain  the 
amount  of  property  owned  by  the  hus- 
band at  the  time,  the  source  from 
whence  it  came,  the  ability  of  the  hus- 
band to  pay  by  reason  of  his  financial 
circumstances,  his  income,  and  his 
ability  to  earn  money,  as  well  as  his 
inability  to  earn  money,  on  account  of 
ill  health,  and  upon  a  full  investiga- 
tion it  is  the  duty  of  the  court  to  make 
such  an  allowance  for  alimony  as  is 
just  and  proper." 

In  Ex  parte  Spencer  (1890)  83  Cal. 
460,  17  Am.  St.  Rep.  266,  23  Pac.  395, 
the  court  refused  an  application  for 
discharge  from  imprisonment  on  a 
charge  of  contempt  of  court  for  reus- 
ing to  pay  alimony  as  adjudged.  Main- 
taining the  right  to  compel  payment  of 
monthly  sums  out  of  his  future  earn- 
ings, the  court  said :  "It  is  the  duty 
of  the  court  at  the  time  of  dissolving 
the  marriage,  to  make  proper  division 
of  the  community  property  .  .  . 
and,  as  we  understand  the  law,  it  may 
.  .  .  in  its  discretion  compel  the 
husband,  in  addition,  to  make  what  it 
deems  suitable  allowance  for  the  fu- 
ture support  of  the  wife  during  life, 
or  for  a  shorter  period,  having  refer- 
ence to  their  circumstances,  etc.  .  .  . 
In  fixing  this  compensation  or  allow- 
ance, the  court  may  regard  the  earn- 
ings of  the  husband,  or  his  ability  to 
earn  money." 

In  Carter  v.  Carter  (1910)  140 
Ky.  228,  130  S.  W.  1102,  the  court  re- 
versed a  judgment  dismissing  a  wife's 
petition  for  divorce,  and  remanded  the 
cause  with  the  direction  that  on  the 
evidence  a  divorce  should  be  granted 
and  an  allowance  of  alimony  made, 
based  on  what  the  husband  had  and 
his  earning  capacity,  in  addition  to 
the  fact  that  he  had  a  child  to  support. 

In  the  reported  case  (Lape  v.  Laps, 
ante,  187),  it  is  held  that  a  statute 
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liroTiding  for  the  allowance  of  alimony 
to  a  wife  "out  of  her  husband's  estate" 
does  not  preclude  the  court  from  giv- 
ing consideration  to  the  earning  capac- 
ity of  the  husband,  and  that  such 
element  may  properly  be  considered 
in  fixing  alimony. 

In  the  consideration  of  a  bill  for 
alinaony  in  Folda  v.  Folda  (1911)  174 
Ala.  286,  56  So.  533,  it  appeared  that 
the  husband  had  no  means  other  than 
an  interest  in  unproductive  lands 
worth  about  $200,  but  that  he  was 
earning  $75  per  month  in  his  employ- 
ment. The  wife  had  an  income  of  $100 
per  year  from  her  own  property.  The 
court  held  that,  since  the  husband's 
sole  income  was  his  personal  earnings 
of  $75  per  month,  an  award  of  $30  per 
month  as  alimony  would  be  equitable 
under  the  circumstances. 

In  a  case  wherein  it  appeared  that 
the  husband  owned  property  worth 
from  $1,500  to  $8,700,  the  court  held 
that,  since  his  annual  earnings  from 
his  activities  in  farming,  merchandis- 
ing, and  in  the  practice  of  medicine 
Were  between  $500  and  $1,000,  an 
award  of  $200  a  year  alimony,  in  con- 
sideration of  these  circumstances,  was 
not  excessive.  Black  t.  Black  (1917) 
—  Ala.— ,74  So. 838. 

In  EidenmuUer  v.  Eidenmuller 
(1869)  37  Gal.  364,  the  court  reduced 
an  award  of  alimony  from  $76  to  $50 
per  month,  stating  that  in  its  opinion 
a  monthly  allowance  of  $75  was  too 
large  a  portion  of  the  husband's  earn- 
ings, which  amounted  to  about  $150 
per  month.  The  court  said:  "There 
is  no  doubt  that  the  court,  in  granting 
a  divorce,  has  authority  to  direct  the 
defendant  to  pay  the  plaintiff  alimony, 
and  the  allowance  may  be  based  upon 
his  earnings  or  his  ability  to  earn  mon- 
ey." 

In  Fahey  v.  Fahey  (1908)  43  Colo. 
354,  127  Am.  St.  Rep.  118,  18  L.R.A. 
(N5.)  1147,  96  Pac.  251,  wherein  the 
wife  of  the  defendant  was  allowed  $30 
per  month  as  alimony  in  a  suit  for 
separate  maintenance,  and  the  defend- 
ant showed  that  his  property  only 
amounted  to  $1,200,  and  that  he  was 
unable  to  earn  anything,  being  aged 
and  infirm,  the  court  reversed  the  de- 
cree, saying:     "While  the  amount  to 


be  awarded  as  permanent  alimony  is 
largely  in  the  discretion  of  the  court, 
the  value  of  the  husband's  estate,  if 
he  has  any,  is  a  chief  factor  in  the 
determination  of  the  amount  to  be  al- 
lowed; and  if  he  has  no  estate,  his 
earning  capacity  becomes  of  the  first 
importance.  .  .  .  The  appellate 
courts  of  this  state  have  repeatedly 
held  that,  in  determining  the  amount 
of  temporary  alimony  to  be  allowed, 
the  ability  of  the  husband  is  an  el- 
ement to  be  considered,  and  the  same 
element  must  necessarily  be  taken  in- 
to consideration  in  iixing  the  amount 
of  permanent  alimony.  Our  statute 
provides  that  when  a  divorce  is  de- 
creed the  court  'may  make  such  order 
and  decree  touching  alimony  and 
maintenance  ...  as  may  be  rea- 
sonable and  just.'  3  Mills,  Rev.  Stat. 
§  1667.  While  the  above  statute  re- 
lates to  alimony  in  divorce  suits, 
we  apprehend  that  the  allowance 
of  alimony  in  actions  for  separate 
maintenance  should  be  governed  by 
the  rule  above  stated ;  that  is,  that  the 
allowance  should  be  reasonable  and 
just,  taking  into  consideration  the  es- 
tate of  the  husband  and  his  earning 
capacity.  Having  in  mind  the  value 
of  the  husband's  estate  and  his  in- 
ability to  earn  anything,  the  allow- 
ance of  alimony  made  by  the  court 
in  this  case  was  unreasonable  and  un- 
just, and  for  this  reason  the  decree 
must  be  reversed." 

In  Driver  v.  Driver  (1898)  —  Ind. 
— ,  62  N.  E.  401,  the  appellant  sought 
the  reversal  of  a  judgment  of  divorce 
awarding  the  appellee  alimony  of  $450, 
with  $4  per  month  for  the  support  of 
a  child.  The  court,  in  affirming  the 
judgment,  stated  that  the  amount  of 
alimony  was  not  excessive,  consider- 
ing the  youth  and  health  and  earning 
capacity  of  the  appellant,  who  was  a 
physician,  and  added:  "Not  only  the 
present  property  of  the  husband,  but 
his  health,  occupation,  and  future 
prospects  of  making  money,  may  be 
taken  into  account." 

In  Stutsman  v.  Stutsman  (1903)  30 
Ind.  App.  645,  66  N.  E.  908,  the  appel- 
lant sought  a  modification  of  a  judg- 
ment of  divorce  awarding  $1,000 
alimony  to  the  appellee,  besides  $1  per 
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week  for  the  support  of  a  child.  It 
appeared  that  the  appellant  had  real- 
ty of  the  value  of  $50,  and  that  his 
earninsr  capacity  was  $50  per  month. 
The  court,  holdinsr  the  amount  of  al- 
imony to  be  excessive,  stated  the  rule 
applicable  in  the  computation  thereof 
as  follows:  "The  statute  requires  the 
court,  in  awarding  alimony,  to  make 
such  decree  therefor  'as  the  circum- 
stances of  the  case  shall  render  just 
and  proper.'  .  .  .  The  amount  of 
the  alimony  must  be  largely  within 
the  sound  discretion  of  the  trial  court; 
yet  abuse  of  discretion  in  this  regard 
will  be  corrected  on  appeal.  Manifest- 
ly, under  such  a  statute,  the  deter- 
mination in  a  particular  case  must 
depend  upon  its  own  circumstances, 
viewed  in  the  light  of  justice,  and  hav- 
ing refei^nce  to  sound  public  policy. 
In  awarding  alimony  the  court  may 
properly  consider  not  only  the  value 
of  the  husband's  estate,  but  also  his 
income  and  his  ability  to  earn  money." 

Where  an  appeal  was  taken  from  a 
decree  of  divorce  awarding  alimony  in 
the  sum  of  |1,400,  the  court,  in  affirm- 
ance, stated  that  in  awarding  alimony 
it  was  proper  to  consider  the  husband's 
ability  to  earn  money,  as  well  as  the 
amount  of  his  property.  Gussman  v. 
Gussman  (1894)  140  Ind.  433,  39  N. 
E.  918. 

Where  it  appeared  that  the  defend- 
ant in  a  divorce  action  owned  prop- 
erty worth  not  more  than  $1,500,  and 
that  he  was  sixty-^ight  years  old  and 
unable  to  earn  more  than  $6  per  week, 
the  court  held  that  in  consideration  of 
the  amount  of  his  property  and  his 
earning  capacity  a  decree  awarding 
$450  alimony  was  excessive.  Ensler  v. 
Ensler  (1887)  72  Iowa,  159,  33  N.  W. 
384. 

On  an  appeal  from  a  decree  of 
divorce  directing  the  payment  of  coun- 
sel fees,  together  with  $25  per  month 
alimony,  the  testimony  showed  that 
the  appellant  had  but  little  property, 
but  that  he  was  a  music  teacher,  earn- 
ing $125  per  month.  The  court  said 
that  so  long  as  the  appellant  con- 
tinued to  earn  $125  per  month  the  ali- 
mony did  not  appear  excessive.  Bris- 
tow  v.  Bristow  (1899)  21  Ky.  L.  Rep. 
481,  61  S.  W.  819. 


In  Snedager  v.  Kincaid  (1901)  22 
Ky.  L.  Rep.  1347,  60  S.  W.  522,  the 
appellant  contended  that  an  award  of 
$300  alimony  was  excessive  in  view  of 
the  small  amount  of  property  which 
he  owned.  The  court,  affirming  the 
award,  stated  that  even  if  the  appel- 
lant did  not  own  any  property  he  was  a 
young  man,  able  to  work,  and  support 
the  appellee. 

And  in  Thompson  t.  Thompson 
(1905)  27  Ky.  L.  Rep.  516,  85  S.  W.  730, 
the  court  said  that  considering  the 
husband's  property  as  worth  $3,500, 
and  the  fact  that  he  was  in  good  health 
and  had  the  capacity  to  earn  money, 
an  award  of  $1,000  alimony  to  the  wife 
was  reasonble. 

In  Irwin  v.  Irwin  (1899)  106  Ky. 
632,  49  S.  W.  432,  the  court  held  that 
an  award  of  $7,500  as  alimony,  to- 
gether with  $200  annually  for  the  sup- 
port of  a  child,  was  excessive,  where 
the  husband's  estate  was  worth  $1,500 
and  he  earned  $5,000  per  year  as  s 
physician,  since  a  large  part  of  his 
earnings  was  necessarily  expended  in 
the  performance  of  his  professional 
duties,  and  his  wife  had  some  prop- 
erty. The  amount  of  alimony  was  re- 
duced to  $4,000. 

In  Muir  v.  Muir  (1906)  138  Ky.  125, 
4  L.R.A.(N.S.)  909,  92  S.  W.  314,  the 
complainant  appealed  from  a  decree 
granting  his  wife  a  divorce,  while  she 
as  cross  complainant  appealed  from 
that  portion  of  the  decree  fixing 
the  amount  of  her  alimony.  The 
court  affirmed  the  judgment  on  the 
original  appeal,  but  reversed  it  on  the 
cross  appeal,  with  a  direction  for  in- 
creased alimony.  In  deciding  what 
would  be  a  reasonable  amount  of  ali- 
mony under  the  circumstances,  the 
court  considered  both  the  property 
and  earning  capacity  of  the  husband. 
The  court  referred  to  a  statute  (§  2122, 
Ky.  Stat.  1903)  providing  that  "if  the 
wife  have  not  sufficient  estate  of  her 
own,  she  may,  on  a  divorce  obtained 
by  her,  have  such  allowance  out  of 
that  of  her  husband  as  shall  be 
deemed  equitable,"  saying:  "Bat  this 
does  not  mean  that,  if  the  husband 
have  no  present  estate,  his  wife  shall 
not  be  entitled  to  alimony.    His  con- 


Digitized  by 


Google 


ANNO.— DIVORCE— ALIMONY— EARNING  CAPACITY. 


199 


templated  probable  earnings  fttay  be 
the  basis  for  such  allowance." 

In  Sebastian  v.  Rose  (1909)  135  Ky. 
197,  122  S.  W.  120,  the  appellant  se- 
cured the  reversal  of  an  order  of  the 
circuit  court,  denying  a  motion  to  make 
the  appellee  show  cause  why  he  should 
not  pay  the  balance  of  alimony  award- 
ed her.  It  was  held  that  the  allowance 
of  $1,500  as  alimony  was  inadequate, 
though  it  was  not  satisfactorily  shown 
just  what  property  the  appellee  owned, 
since  it  appeared  that  he  had  youth, 
strength,  and  business  ability,  which, 
the  court  added,  were  no  mean  assets 
in  these  times. 

In  Duvall  v.  Duvall  (1912)  147  Ky. 
426,  144  S.  W.  78,  the  court  held  that, 
considering  the  net  value  of  the  hus- 
band's estate  as  $4,500,  and  the  fact 
that  he  was  a  strong  man  and  able  to 
work,  it  was  not  error  to  allow  the 
wife  $1,660  alimony,  with  counsel  fees, 
and  the  return  to  her  of  $500  which  he 
had  obtained  by  reason  of  the  mar- 
riage. 

In  Anderson  v.  Anderson  (1918) 
162  Ky.  773,  154  S.  W.  1,  the  court,  in 
discussing  the  amount  of  alimony  al- 
lowed, held  that  an  award  in  gross  of 
$800,  with  $10  per  month  for  the  sup- 
port of  his  children,  was  not  unrea- 
sonable, where  the  appellant  was  able 
to  earn  from  $50  to  $100  per  month, 
and  he  was  already  possessed  of  three 
or  four  thousand  dollars'  worth  of 
realty. 

In  Shehan  v.  Shehan  (1913)  152  Ky. 
191,  153  S.  W.  243,  the  appellant  con- 
tended that  an  award  of  $500  alimony, 
together  with  $12.50  per  month  for 
the  support  of  a  child,  was  excessive, 
since  his  only  property  was  an  estate 
in  expectancy,  worth  at  the  time  about 
$1,350.  It  appeared  that  the  appel- 
lant was  a  young  and  vigorous  man. 
The  court  affirmed  the  judgment,  say- 
ing: "The  statute  is  (Ky.  Stat  1903, 
§  2122) :  af  the  wife  have  not  sufii- 
eient  estate  of  her  own  she  may,  on  a 
divorce  obtained  by  her,  have  such  al- 
lowance out  of  that  of  her  husband  as 
shall  be  deemed  equitable.'  But  this 
does  not  mean  that,  if  the  husband 
have  no  present  estate,  his  wife  shall 
not  be  entitled  to  alimony.    His  con- 


templated probable  earnings  may  be 
the  basis  for  such  allowance." 

In  Ramsey  v.  Ramsey  (1916)  162 
Ky.  741,  172  S.  W.  1082,  wherein  it 
appeared  that  the  appellant  was  en- 
titled to  a  divorce  from  bed  and  board, 
the  court,  in  assessing  the  amount  of 
alimony,  said:  "As  it  appeared  from 
the  evidence  that  appellee's  earnings 
as  a  locomotive  fireman  aihount  to  not 
less  than  $70,  and  occasionally  to  as 
much  as  $100,  per  month,  he  should  be 
required  to  pay  her  at  least  $25  per 
month  for  her  support  and  $10  per 
month  in  addition,  for  the  support  of 
their  infant  child.  .  .  .  The  ali- 
mony thus  indicated  is  not  deemed 
sufficient  for  the  support  of  the  wife 
and  child,  but  it  is  as  much  as  appel- 
lee should  be  required  to  pay,  in  view 
of  his  straitened  circumstances;  for 
it  appears  from  the  evidence  that 
he  owns  no  real  estate,  and  that  tbe 
only  personal  property  owned  by  him 
is  a  small  quantity  of  furniture  upon 
which  he  is  owing  a  part  of  the  pur- 
chase price  agreed  to  be  paid  for  it." 

Where  the  rental  of  community  real 
estate  was  close  to  $36  per  month,  and 
the  defendant  had  the  occupancy  of 
the  matrimonial  domicil,  the  court 
held  that  these  facts,  considered  with 
his  earning  capacity,  which  should 
easily  furnish  his  living,  would  justify 
an  increase  of  alimony  from  $10  to 
$15  per  month.  Gagneaux  v.  Desonier 
(1899)  51  La.  Ann.  1095,  25  So.  946. 

In  Ghisalberti  v.  Calamari  (1917) 
143  La.  507,  78  So.  751,  the  appellant 
complained  of  an  interlocutory  decree 
ordering  the  payment  of  $30  per 
month  as  alimony.  The  appellee  testi- 
fied that  her  husband  earned  $200  per 
month  and  had  $7,000  invested  in  an 
ice  company.  The  husband  denied 
having  any  investment,  and  gave  evi- 
dence of  net  earnings  of  $69.25  per 
month.  The  court  held  that  on  this 
evidence  of  his  earnings  and  property 
an  allowance  of  $30  per  month  was 
proper. 

Where  it  appeared  that  the  hus- 
band's net  property  holdings  amount- 
ed to  $1,500,  and  that  he  was  in  debt 
several  hundred  dollars  and  was  only 
earning  a  small  salary,  the  court  re- 
fused, under  the  circumstances,  to  in- 
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crease  an  award  of  $250  alimony. 
Donaldson  t.  Donaldson  (1903)  184 
Mich.  289,  96  N.  W.  448. 

In  Abbott  V.  Abbott  (1918)  —  Mich. 
— ,  168  N.  W.  960,  the  court  refused  to 
modify  a  decree  awarding  the  plain- 
tiff wife  the  expenses  of  a  suit  for  di- 
vorce and  $5  per  week  alimony,  it  ap- 
pearing that  the  allowance  was  based 
on  the  husbtod's  earnings  of  |16  per 
week,  and  was  a  lien  on  his  real  es- 
tate, which  was  valued  at  several  hun- 
dred dollars. 

Where  the  trial  court  considered  the 
defendant's  salary  of  $2,200  per  an- 
num in  making  the  original  allowance 
of  alimony,  and  it  appeared,  on  an  ap- 
plication for  a  modification  of  the 
award,  that  his  earnings  had  been  so 
reduced  that  he  could  no  longer  pay 
the  award  without  depleting  what  lit- 
tle property  he  had,  the  decree  was 
modified,  the  defendant's  earning  ca- 
pacity being  made  a  continuing  basis 
for  the  allowance.  Skinner  v.  Skinner 
(1919)  —  Mich.  — ,  171  N,  W.  383. 

Where,  at  the  time  the  award  of  ali- 
mony was  made,  the  husband  pos- 
sessed some  property,  and  was  receiv- 
ing an  annual  salary  of  $2,500,  which 
salary  was  considered  by  the  court  in 
fixing  the  amount  of  the  alimony,  and 
later,  by  reason  of  his  failing  health, 
his  salary  was  reduced  to  $1,250  per 
year,  it  was  held  that  the  reduction 
was  cause  for  modifying  the  allow- 
ance. Warren  v.  Warren  (1911)  114 
Minn.  389,  131  N.  W.  379. 

In  Verner  v.  Verner  (1886)  64  Miss. 
184,  1  So.  52,  it  was  held  that  an  al- 
lowance of  alimony  in  the  sum  of  $160 
per  annum  was  not  excessive,  when 
based  on  the  husband's  ownership  of 
an  estate  worth  from  $1,200  to  $2,000, 
and  on  his  ability  to  earn  more  than 
a  support  by  his  own  labor. 

In  Wright  v.  Wright  (1915)  192  Mo. 
App.  633, 179  S.  W.  950,  wherein  it  ap- 
peared that  the  husband  owned  prop- 
erty to  the  value  of  $6,500,  the  court 
stated  that,  considering  his  earnings 
of  $340  per  month,  no  fault  could  be 
found  with  the  amount  of  a  decree 
awarding  $100  per  month  alimony. 

Where  the  husband  was  an  able- 
bodied  man  earning  $125  per  month 
and  possessing  property  worth  from 


$2,200  to  $2,400,  the  court  held  that  an 
allowance  of  $1,000  alimony,  together 
with  $6.66  per  month  for  the  support 
of  each  child  under  fourteen  years  of 
age,  would  not  be  excessive  in  view  of 
these  circumstances.  Hays  v.  Hay& 
(1906)  75  Neb.  728,  106  N.  W.  773. 

In  Anderson  v.  Anderson  (1911)  89- 
Neb.  570,  131  N.  W.  907,  Ann.  Gas. 
1912C,  1,  it  was  held  proper  in  deter- 
mining the  amount  of  alimony  to  be 
allowed,  to  consider  the  defendant's 
earning  capacity,  together  with  the 
rents  from  his  property;  and  where 
he  was  earning  $35  per  month  over  his. 
expenses  and  received  $60  per  month 
rent,  the  court  held  that  an  award  of 
$25  per  month  alimony  for  the  support 
of  his  wife  and  child  was  proper,  al- 
though the  defendant  maintained  that 
the  entire  $60  rent  was  required  for 
taxes  and  interest  on  his  property. 

In  Forrest  v.  Forrest  (1861)  8 
Bosw.  (N.  Y.)  640,  although  the  hus- 
band's property  was  valued  between 
$200,000  and  $300,000,  the  court  held 
that  it  would  be  proper  to  base  the  al- 
lowance of  alimony  on  his  earnings 
from  his  profession,  as  well  as  on  his 
estate,  and  that  an  annual  allowance 
of  $4,000,  being  but  one  third  of  the 
husband's  earnings,  could  not  in  itself 
be  deemed  excessive. 

In  Stewart  v.  Stewart  (1900)  51 
App.  Div.  629,  65  N.  Y.  Supp.  927,  the 
court  considered  both  the  earning  ca- 
pacity of  the  defendant  and  the  value 
of  his  property  in  making  an  award  of 
alimony,  and  where  the  former  was 
between  $3,000  and  $3,500  per  year, 
and  the  latter  was  less  than  $3,000,  it 
was  held  that  a  just  requirement 
would  be  $650  per  year  alimony,  with 
$500  per  annum  in  addition  for  the 
maintenance  of  a  child. 

In  Curtin  v.  Curtin  (1906)  111  App. 
Div.  447,  97  N.  Y.  Supp.  771,  it  ap- 
peared that  the  defendant  in  an  ac- 
tion for  a  limited  divorce  owned  a 
small  amount  of  property  and  received 
wages  of  $30  a  week.  The  wife  had 
an  income  of  $41  a  month.  In  view  of 
this  circumstance,  the  court  reduced 
the  allowance  of  alimony  from  $10  to 
S7  50  a  week 

in  Read  v.  Read  (1904)  28  Utah, 
297,  78  Pac.  676,  the  court  stated  that 
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th«  amount  of  alimony  which  should 
be  awarded  was  a  question  the  deter- 
mination of  which  rested  in  the  sound 
discretion  of  the  trial  court,  but  that 
in  reaching  a  basis  for  the  award  the 
amount  of  property  and  the  capabili- 
ties and  opportunities  of  the  husband 
would  be  considered.  It  appearing 
that  the  husband  was  in  good  health 
and  able  to  earn  from  $250  to  $300  per 
month,  and  owned  property  worth 
$10,000,  an  award  of  $70  per  month 
alimony  was  held  to  be  proper. 

In  Cralle  v.  Cralle   (1887)   84  Va. 
198,  6  S.  E.  12,  an  award  of  $160  per 
annum  was  held   proper,  where  the 
considerations  on  which  it  was  based 
were  the  husband's  possession  of  prop- 
erty worth  $3,800  and  the  fact  that 
he  was  a  man  "of  good  business  habits 
and  capacity."    The  court  said :    "The 
duty  of  a  husband  to  maintain  his  wife 
does  not  depend  alone  upon  his  having 
visible  tangible  property,  and    .    .    . 
where  she  obtains  a  divorce  on  ac- 
count of  his  misconduct  she  is  entitled 
to  a  decree  for  alimony,  based  upon 
his  ability  to  earn  money,  if  he  has 
no  property.     The  general   rule  un- 
doubtedly is  that  the  income  of  the 
husband,  whether  derived  or  to  be  de- 
rived from  his  personal  exertions  or 
from   permanent    property,   or   from 
both,  is  the  fund  from  which  alimony 
is  decreed,  and  the  amount,  as  already 
said,  will  depend  upon  the  particular 
circumstances  of  each  case." 

In  Reynolds  v.  Reynolds  (1910)  68 
W.  Va.  15,  69  S.  E.  381,  Ann.  Cas. 
1912A,  889,  it  appeared  that  the  wife 
of  the  defendant  had  been  granted  a 
decree  of  divorce,  with  the  conveyance 
of  a  one-fourth  part  of  her  husband's 
interest  in  certain  realty  as  perma- 
nent alimony.    On  an  appeal  from  the 
allowance,   the  court  remanded  the 
ease  with  directions  to  make  a  reason- 
>ble  money  decree  by  way  of  alimony, 
laying;    "The  general  rule  is,  with- 
oat  donbt,  that  the  income  of  the  hus- 
band, whether  derived  or  to  be  derived 
from  his  personal  exertions,  or  from 
pennanent  property,  or  from  both,  is 
the  fund  from  which  alimony  is  de- 
rived, and  the  amount  will  depend  on 
the  circunutances  of  each  case." 


On  a  second  appeal  of  the  same  case  1 

Reynolds  v.  Reynolds  (1913)  72  W. 
Va.  349,  78  S.  E.  360,  the  court  held 
that  an  award  of  $12  per  month  all-  ] 

mony  was  reasonable  where  it  was 
based  on  the  husband's  earnings  of 
from  $20  to  $25  a  month  and  his  own- 
ership of  property  valued  at  $1,000. 
The  doctrine  was  reaffirmed  that  "the 
amount  of  alimony  proper  to  be  al- 
lowed depends  upon  the  wife's  needs 
and  her  station  in  life,  and  upon  the 
husband's  means  and  ability  to  earn 
money.  It  is  a  matter  within  the 
sound  discretion  of  the  chancellor,  and 
this  court  will  not  disturb  his  findings 
unless  it  clearly  appears  that  he  has 
abused  it." 

In  Deusenbeny  v.  Duesenberry 
(1918)  82  W.  Va.  135,  95  S.  E.  819, 
complaint  was  made  that  an  allowance 
of  $24  per  month  alimony  was  exces- 
sive. The  respondent  at  the  time  of 
the  decree  was  earning  $65  per  month 
and  owned  $3,000  worth  of  property. 
The  court  held  that  in  view  of  the  cir- 
cumstances the  award  as  made  was 
not  excessive. 

In  Pauly  v.  Pauly   (1887)   69  Wis. 
419,  34  N.  W.  612,  wherein  it  appeared 
that  the  defendant  had  recently  dis- 
posed of  the  bulk  of  his  estate,  but 
that  he  was  a  man  of  great  physical 
and  mental  ability,  and  of  skill  and  in- 
dustry in   accumulating  property,   « 
was  held  that  an  award  of  $5,000  per- 
manent   alimony    was    proper.      »•« 
court  said :     "In  respect  to  the  appel- 
lant's pecuniary  ability  to  pa^  ^V   ^ 
one  year  $5,000  to  the  «3pondenx, 

a  final  division  and  d^s*"^'**'®'!  °  otne- 
estate,  it  is  proper  to  say  ^^f  ^^gi^ie 
thing  more   than  the  pwsen  ^  ^^^^^ 
property  of  the  appellant  a  ^^^^^^^^^ 
of  such  payment  may  J^®    -5„tain  Inis 
•The  husband's  ability  *°  ™^'^poix  Ivia 
wife  does   not  depend  *^°  ^^  jn    a-xv^ 
having  property  acc""*„.„  ability    tio 
of  its  visible    forms-'     **^Lred." 
earn  money  must  be  <^°"*^qqs  io2  "Wis. 
In  Hooper  v-  Hooper  S^^'IJ  753,   tVic 
598.  44  L.R.A.   725,  78  N.  ^^  alimony 
court,  affirming  »"  ^'v.^Tband'a  earn- 
based  in  part  on  ^e  hu^bawi^^    ^^^ 

ing  capacity    as  «*,  ***^^clty  o«  ttie 
stated  that  the  earnins^^^^  '^    ^^^ 


husband   is   to   be 


considered. 
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as  the  amount  and  character  of  his 
property. 

In  Minahan  v.  Minahan  (1911)  145 
Wis.  514,  130  N.  W.  476,  it  was  held 
that  an  award  of  $23,000,  as  a  final  di- 
vision of  the  property  following  a  de- 
cree of  divorce,  was  a  proper  exercise 
of  jadicial  discretion,  where  it  ap- 
peared that  the  award  waA  based  on 
the  husband's  estate  worth  $100,000 
over  and  above  his  debts,  and  his  earn- 
ing capacity  in  his  profession  as  a 
physician  which  amounted  to  $8,000 
per  year. 

In  McCaughey  t.  McCaughey  (1915) 
160  Wis.  287,  151  N.  W.  812,  an  ap- 
peal by  a  divorced  wife  for  an  increase 
in  alimony  from  $50  per  month  to  $100 
per  month,  in  addition  to  $100  per 
month  for  the  support  of  the  minor 
children,  it  appeared  that  the  respond- 
ent had  very  little  unencumbered 
property,  but  was  in  receipt  of  net 
earnings  of  from  six  to  seven  thousand 
dollars  a  year.  On  this  income  as  a 
basis,  the  court  held  that  a  larger  al- 
lowance was  proper,  and  increased  the 
aliinony  to  $100  per  month,  to  include 
the  maintenance  of  the  children. 

In  Hendrix  v.  Hendrix  (1918)  101 
Wash.  635,  172  Pac.  819,  findings  that 
a  divorced  husband  was  an  able- 
bodied  man  capable  of  earning  $135 
a  month,  and  that  he  was  possessed  of 
property  of  the  value  of  from  $7,000 
to  $10,000,  were  held  sufiicient  to  war- 
rant an  award  of  $5,250  as  alimony 
and  suit  money,  where  he  had  failed 
to  comply  with  orders  for  temporary 
alimony. 

In  Dupuis  V.  St.  Mars  (1903)  5  Que- 
bec Pr.  Rep.  404,  wherein  it  appeared 
that  the  husband  had  an  annuity  of 
$150,  but  his  earning  capacity  was  not 
sufficient  to  support  himself,  the  court 
refused  to  base  an  award  of  alimony 
thereon. 

b.  Earning  capacity  as  otily  asset  of  hUS' 
band. 

If  the  husband  has  no  property  or 
other  income,  the  court,  in  determin- 
ing the  amount  of  alimony  to  be 
awarded,  will  consider  his  earning  ca- 
pacity or  prospective  earnings  as  a 
basis  therefor. 

Aricansas.  —  Meffert  v.  Meffert 
(1915)  118  Ark.  582,  177  S.  W.  1. 


District  of  Columbia. — Creel  ▼. 
Creel  (1915)  43  App.  D.  C.  82. 

Georgia.  —  Johnson  v.  Johnson 
(1908)  131  Ga.  606,  62  S.  E.  1044. 

Illinois.— Elzas  v.  Elzas  (1898)  171 
111.  632,  49  N.  E.  717. 

Indiana.— Logan  v.  Logan  (1888)  90 
Ind.  107. 

Iowa.  —  Aitchison  v.  Aitchison 
(1896)  99  Iowa,  93,  68  N.  W.  573. 

Kentucky.^ — Green  v.  Green  (1890) 
11  Ky.  L,  Rep.  715,  12  S.  W.  945;  Ca- 
nine V.  Canine  (1891)  13  Ky.  L.  Rep. 
124,  16  S,  W.  367;  Parsons  v.  Parsons 
(1904)  26  Ky.  L.  Rep.  256,  80  S.  W. 
1187;  Newton  v.  Newton  (1905)  28  Ky. 
L.  Rep.  15,  88  S.  W.  1050;  White  v. 
White  (1913)  152  Ky.  769,  154  S.  W. 
33;  Griffin  v.  Griffin  (1913)  154  Ky. 
766,  159  S.  W.  597;  Goff  v.  Goff  (1915) 
166  Ky.  715,  179  S.  W.  856;  Griffin  v. 
Griffin  (1917)  173  Ky.  636,  191  S.  W. 
458;  Burton  v.  Burton  (1919)  —  Ky. 
— ,  211  S.  W.  869. 

Louisiana.— 7Dale  v.  Hauer  (1902) 
109  La.  711,  33  So.  741 ;  Azar  v.  Khalid 
(1917)   141  La.  949,  76  So.  159. 

Maryland.  —  Compare  Feigley  v. 
Peigley  (1855)  7  Md.  537,  61  Am.  Dec 
375. 

Michigan.— Russell  v.  Russelt  (1889) 
75  Mich.  572. 

Minnesota.— Smith  ▼.  Smith  (1899) 
77  Minn.  67,  79  N.  W.  648;  Haskell  v. 
Haskell  (1912)  119  Minn.  484,  138  N. 
W.  787. 

New  Jersey.- Furth  v.  Furth  (1898) 
—  N.  J.  Eq.  — ,  39  Atl.  128;  Downing 
v.  Downing  (1903)  —  N.  J.  Eq.  — ,  54 
Atl.  542;  Dietrick  v.  Dietrick  (1918) 
88  N.  J.  Eq.  560,  103  Atl.  242. 

New  York.— Wells  v.  Wells  (1887) 
10  N.  Y.  S.  R.  248;  Williams  v.  Wil- 
liams (1889)  17  N.  Y.  Civ.  Proc.  Rep. 
297,  6  N.  Y.  Supp.  645;  Scragg  v. 
Scragg  (1892)  63  Hun,  633,  44  N.  Y. 
S.  R.  845,  18  N.  Y.  Supp.  487;  Snyder 
V.  Snyder  (1917)  98  Misc.  431,  162  N. 
Y.  Supp.  607;  Cowles  v.  C3owles  (1898) 
29  App.  Div.  476,  51  N.  Y.  Supp.  1057; 
Dushinsky  v.  Dushinsky  (1905)  107 
App.  Div.  607,  94  N.  Y.  Supp.  638; 
Merriman  v.  Merriman  (1918)  103 
Misc.  445,  171  N.  Y.  Supp.  252. 

Oklahoma.  —  Fowler  v.  Fowler 
(1916)  —  Okla.  — ,  L.R.A.1917C,  89, 
161  Pac.  227. 
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Pennsylvaiiia.  —  Heidenreich  t. 
Heidenreieh  (1900)  9  Pa.  Dist  R.  123; 
MeAndrews  t.  McAndrews  (1906)  SI 
Pa.  Super.  GL  252. 

Soath  Carolina. — ^Messervy  ▼.  Mes- 
servy  (1910)  85  S.  C.  189,  80  L.R.A. 
(N5.)  1001,  187  Am,  St.  Rep.  873,  67 
S  E   130 

South  DakotaT-Vert  t.  Vert  (1893) 
8  S.  D.  619,  54  N.  W.  655. 

Waahingtoiu  —  Cooper  v.  Cooper 
(1911)  64  Wash.  219,  116  ?ac.  678. 

^insconsin.  —  Newton  ▼.  Newton 
(1911)  145  Wis.  261,  130  N.  W.  105. 

In  Creel  v.  Creel  (D.  C.)  supra,  the 
appellant  sought  the  reversal  of  a  de- 
cree granting  his  wife  a  divorce  and 
^  per  week  alimony.  The  court,  in 
affirmance,  stated  that  inasmuch  as 
the  appellant  was  earning  $18  per 
week  the  award  was  not  excessive. 

Where  it  appeared  that  the  husband, 
although  in  debt  about  $1,300,  was  a 
healthy,  robust  man  in  the  prime  of 
life,  earning  $125  a  month,  the  court 
held  that  an  award  of  $65  per  month 
alimony  was  reasonable.  Meffert  v. 
Meffert  (Ark.)  supra. 

In  Johnson  v.  Johnson  (Ga.)  supra, 
it  appeared  that  an  award  of  $10  per 
month  alimony  had  been  made  despite 
the  facts  that  the  husband  had  no 
property  and  that  his  earning  capacity 
only  amounted  to  that  sum.  He  con- 
tended on  this  appeal  that  since  he 
had  no  property  the  court  erred  in 
awarding  any  alimony.  The  court 
said  that  if  a  husband  has  the  capacity 
to  labor  he  is  not  excvsed  from  the 
support  of  his  wife  and  children  be- 
cause he  lacks  an  estate.  But  since  it 
appeared  that  the  award  was  to  the 
full  amount  of  the  husband's  earning 
capacity,  the  court  held  that  it  was 
e.icessive. 

In  Elzas  v.  Elzas  (111.)  supra,  an 
allowance  of  $1,000  per  year  alimony 
was  held  to  be  reasonable,  where  it 
was  based  on  the  husband's  net  earn- 
ings of  $2,500  per  year. 

In  Logan  v.  Logan  (1883)  90  Ind. 
107,  wherein  the  evidence  left  the 
court  in  doubt  whether  the  husband 
owned  any  property,  but  it  appeared 
ttat  he  was  a  young  man  of  vigorous 
health,  a  decree  of  divorce  awarding 
$200  alimony,  in  addition  to  $50  an- 


nually for  the  support  of  a  child,  was 
affirmed,  the  court  saying:  "In  fixing 
the  amounts  of  alimony,  and  for  the 
support  of  the  child,  the  court  must 
consider  the  amount  of  the  husband's 
property,  but  this  is  not  the  sole  con- 
sideration. It  will  not  do  to  say  that 
because  the  husband  may  have  but 
little  property,  or  none  at  all  at  the 
time  of  trial,  no  decree  should  be  ren- 
dered for  alimony  or  for  the  support 
of  children.  In  many  cases,  he  who  has 
a  starong  right  arm  and  vigorous  in- 
tellect is  in  fact  more  wealthy  than 
another  with  less  health  and  mind,  in 
the  present  possession  of  property; 
and  hence  the  ability  of  the  husband 
to  earn  money  should  be  considered 
in  fixing  such  allowances." 

Where  it  appeared  that  the  disfend- 
ant  was  a  competent  business  man,  re- 
ceiving a  salary  of  $1,500  a  year,  the 
court  held  that  this  was  a  sufficient 
basis  for  an  award  of  $750  per  annum 
as  alimony.  Aitchison  v.  Aitchison 
(1896)  99  Iowa,  93,  68  N.  W.  573. 

In  Green  v.  Green  (1890)  11  Ky.  L. 
Rep.  715, 12  S.  W.  946,  it  appeared  that 
the  defendant  in  a  proceeding  for  di- 
vorce and  alimony  possessed  no  prop- 
erty. The  chancellor,  however,  award- 
ed alimony  in  the  amount  of  $150  per 
year  for  two  years,  and  $100  per  an- 
num thereafter,  during  the  joint  lives 
of  the  husband  and  wife.  The  defend- 
ant on  this  appeal  complained  of  the 
allowance  in  view  of  his  impecunious 
condition,  but  the  court,  in  affirmance, 
said  that  although  it  did  not  appear 
that  the  husband  owned  any  property 
the  fact  that  he  was  young  and  able 
to  labor  was  a  sufficient  basis  for  the 
allowance. 

In  Canine  v.  Canine  (1891)  13  Ky. 
L.  Rep.  124,  16  S.  W.  367,  the  appel- 
lant complained  of  the  action  of  the 
trial  court  in  refusing  to  award  ali- 
mony to  her  on  a  decree  of  absolute 
divorce.  The  court  said:  "The  fact 
that  the  appellee  had  no  estate  is  no 
reason  why  a  just  allowance  should 
not  be  made,  because  he  is  shown  to 
be  about  thirty  years  of  age,  blessed 
with  good  health,  and  educated  in  a 
profitable  profession.  She  has  a  right 
to  claim  a  support  from  his  personal 
exertions.    What  she  would  have  been 
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entitled  to  claim  if  yet  living  with 
him,  she  has  a  right  to  now  ask.  The 
extent  of  it  justly  depends  upon  and 
must  be  regulated  by  circumstances, 
such  as  the  condition  in  life  of  the 
parties,  their  health,  the  estate  of  the 
one  or  the  other,  his  income  or  ability 
to  earn  money,  and  various  other  mat- 
ters that  will  readily  occur  to  the  just 
mind  of  the  chancellor.  Manifestly 
the  appellant  is  entitled  to  something. 
If  the  appellee  is  not  making  money 
at  his  profession,  he,  being  able- 
bodied,  can  find  some  business,  the 
income  from  which  should  be  equita- 
bly divided  between  them." 

In  Parsons  v.  Parsons  (1904)  26  Ky. 
L.  Rep.  256,  80  S.  W.  1187,  it  appeared 
that,  since  the  original  agreement  of 
the  husband  to  pay  two  thirds  of  his 
annual  income  by  way  of  alimony,  he 
had  been  ill  and  suffered  a  lessened 
earning  capacity.  The  court  stated 
that  in  making  a  reasonable  allow- 
ance, in  view  of  the  changed  circum- 
stances of  the  parties,  it  would  take 
into  consideration  "the  present  and 
probable  future  earning  capacity  of . 
the  husband,"  what  the  wife  had  re- 
ceived from  him,  and  his  finances  gen- 
erally. 

To  award  $400  alimony  to  the  wife, 
in  addition  to  counsel  fees,  where  the 
husband  was  a  cripple,  unable  to  earn 
more  than  $125  a  year,  has  been  held 
to  be  excessive,  and  the  award  was  re- 
duced to  $150,  it  appearing  that  the 
wife  was  able  to  support  herself. 
Newton  v.  Newton  (1905)  28  Ky.  L. 
Rep.  15,  88  S.  W.  1050. 

Where  the  evidence  clearly  showed 
an  abandonment  of  the  wife,  the  court 
held  that  she  was  clearly  entitled  to 
alimony,  and  the  mere  fact  that  the 
husband  was  a  poor  man  and  had  no 
property  was  no  reason  for  denying 
her  relief,  when  the  record  showed 
that  he  was  able-bodied  and  capable 
of  earning  wages.  White  v.  White 
(1913)  152  Ky.  769,  164  S.  W.  38. 

In  Grifiin  v.  GriiSn  (1913)  154  Ky. 
766,  159  S.  W.  697,  it  appeared  that 
the  defendant  in  a  divorce  action  had 
no  estate  of  his  own,  but  was  able  to 
work,  and  that  he  was  the  only  child 
of  his  mother,  and  would  inherit  her 
estate.     The  plaintiff  prosecuted  an 


appeal  from  a  judgment  of  divorce  re- 
fusing alimony,  and  the  court  awarded 
$500  alimony  on  the  dual  basis  of  the 
probable  earnings  of  the  defendant 
from  his  own  efforts  and  his  probable 
inheritance  from  the  estate  of  his 
mother. 

In  Goff  V.  Goff  (1915)  166  Ky.  715, 
179  S.  W.  856,  it  was  held  that  the 
chancellor  erred  in  refusing  to  award 
alimony  because  the  husband  had  no 
estate,  and  the  court,  making  an  allow- 
ance of  $150  per  year,  said:  "The 
husband  is  young  and  strong  and  is 
able,  and  capable  of  supporting  the 
mother  and  children.  His  daily  earn- 
ings constitute  his  estate,  but  lack  of 
other  means  will  not  justify  a  failure 
to  award  alimony." 

In  Griffin  v.  Griffin  (1917)  178  Ky. 
636,  191  S.  W.  458,  the  appellant 
sought  a  reversal  of  a  judgment  of 
divorce  which  denied  her  alimony.  It 
appeared  that  the  appellee  had  no  es- 
tate, but  was  able  to  work.  Tl^e  court, 
in  view  of  the  financial  condition  of 
the  parties,  directed  the  entry  of  judg- 
ment fixing  the  wife's  alimony  at  $6 
per  month,  with  the  further  sum  of  $6 
per  month  for  the  support  of  a  child, 
saying:  "While  the  fact  that  his  es- 
tate consisted  solely  of  his  ability  to 
earn  money  may  affect  the  amount  of 
alimony,  it  cannot  relieve  him  of  pay- 
ing what  it  proper." 

Where  t)t«  wife,  who  had  been  the 
defendant  in  a  successful  divorce  pro- 
ceeding, asked  for  alimony,  and  it  ap- 
peared that  the  appellee  was  earning 
from  $70  to  $75  per  month,  the  court 
based  an  allowance  of  alimony  thereon 
to  the  amount  of  10  per  cent  of  his 
wages.  Burton  v.  Burton  (1919)  — 
Ky.  — ,  211  S.  W.  869. 

In  Dale  v.  Hauer  (1902)  109  La.  711, 
83  So.  741,  wherein  it  was  shown  that 
the  husband  was  earning  $60  a  month, 
the  court  held  that  an  allowance  of 
$6  a  month  alimony,  based  thereon, 
was  proper. 

In  Azar  v.  Khalid  (1917)  141  La. 
949,  76  So.  159,  wherein  it  appeared 
that  the  husband  was  earning  $60  per 
month,  the  court  held  that  an  award 
of  $30  per  month  alimony  was  proper, 
in  consideration  of  his  earnings. 

Where  the  defendant  was  shown  to 
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have  nothing  bat  his  monthly  earningB 
as  an  employee  of  the  fire  department, 
and  a  few  hundred  dollars  saved  since 
the  separation,  the  court  refused  to 
increase  an  allowance  to  the  wife  of 
$2  per  week,  based  thereon.  Russell 
V.  Russell  (1889)  76  Mich.  672. 

Where  it  appeared  that  the  wife  had 
some  means,  while  the  husband,  who 
was  sixty-two  years  of  age,  possessed 
no  property,  and,  because  of  his  age 
and  health,  could  not  expect  to  main- 
tain his  earning  capacity  as  a  locomo- 
tive engineer  for  any  great  length  of 
time,  the  court  held  that  it  would  be 
unjust  to  enforce  further  payments  of 
alimony  in  the  amount  of  $12  monthly. 
Smith  V.  Smith  (1899)  77  Minn.  67,  79 
N.  W,  648. 

In  Minnesota,  it  is  provided  by  stat- 
ute that  the  amount  of  alimony  can- 
not exceed  one  third  in  value  of  the 
husband's  property,  and  a  portion  of 
his  earnings  and  income  not  exceed- 
ing in  present  value  the  same  proper-' 
tion  thereof.  In  a  case  arising  under 
that  act,  where  the  defendant's  affi- 
davit showed  that  he  had  lost  all  his 
property,  the  court  held  that  a  modifi- 
cation of  the  first  award  should  be 
made;  but  even  in  the  absence  of  pres> 
ent  property  and  income  a  substantial 
allowance  was  decreed,  it  appearing 
that  the  defendant  was  capable  of 
earning  a  large  amount  in  his  profes- 
sion. Haskell  v.  Haskell  (1912)  119 
Minn.  484,  138  N.  W.  787. 

In  Williams  v.  Williams  (1889)  17 
N.  Y.  Civ.  Proc  Rep.  297,  6  N.  Y. 
Supp.  646,  wherein  it  appeared  that 
the  defendant  earned  from  $3,000  to 
$3,600  in  the  practice  of  his  profession 
as  a  physician,  and  the  plaintiff  had 
an  income  of  about  $1,000,  the  court 
held  that  an  allowance  of  $1,000  a 
year  alimony  and  $600  annually  for 
the  support  of  a  child  was  too  large,  as 
it  would  give  the  plaintiff  a  total  in- 
come of  $2,600,  and  leave  the  defend- 
ant from  $1,600  to  $2,000.  On  the 
basis  of  the  husband's  earnings  and 
the  wife's  income,  the  decree  was  mod- 
ified so  as  to  provide  $600  alimony  for 
the  wife,  with  a  similar  allowance  for 
the  maintenance  of  the  child. 

In  Furth  v.  Furth  (1898)  —  N.  J. 
Eq.  — ,  39  Atl.  128,  an  action  for  non> 


support,  there  was  a  doubt  as  to  the 
husband's  earning  capacity,  and  he  al- 
leged that  he  had  earned  only  $1.60 
per  day  at  occasional  employment,  and 
was  without  means.  The  court  said: 
"As  there  is  no  affirmative  proof  of 
present  capacity  fully  to  maintain  the 
wife,  I  think  it  is  right  that  the  sum 
allowed  for  alimony  should  be  made  b9 
low  that  any  healthy  man,  irrespectivr 
of  a  favorable  engagement,  should  be- 
able  to  earn  it,  and  there  should  go- 
into  the  decree  a  provision  that  the' 
money  be  payable  each  week,  subject 
to  the  further  order  of  the  court.  This 
will  keep  the  matter  under  control, 
and  make  the  defendant  understand 
that  the  duty  which  is  required  of  him 
is  the  support  of  his  wife  according 
to  his  circumstances  in  life.  ...  1 
think  any  man  engaged  in  any  employ- 
ment, the  very  lowest,  if  he  is  a  mere 
carter  or  digger  on  the  streets,  ought 
to  be  able  to  earn  enough  to  support 
himself  and  pay  $2  per  week." 

In  Downing  v.  Downing  (1903)  — 
N.  J.  Eq.  — ,  64  AtL  642,  the  plaintiff 
in  a  divorce  action  made  application 
for  permanent  alimony.  It  appeared 
that  the  defendant  possessed  no  prop- 
erty, but  had  the  ability  to  work,  and 
had  been  earning  from  $820  to  $1,000 
a  year.  The  court  stated  that  it  must 
make  these  figures  the  basis  from 
which  to  estimate  the  permanent  ali- 
mony, and  ordered  an  award  of  $30 
a  month  to  the  wife  and  $10  a  month 
for  the  maintenance  of  the  child. 

In  Dietriok  v.  Dietrick  (1918)  88  N. 
J.  Eq.  660,  103  Atl.  242,  wherein  the 
plaintiff  appealed  from  a  final  decree 
in  her  favor,  which  failed  to  award 
permanent  alimony,  and  it  appeared 
that  the  husband's  net  earnings  from 
his  practice  as  a  dentist  amounted  to 
about  $45  a  week,  the  court  held  that, 
taking  into  consideration  the  hus- 
band's earnings  and  the  wife's  income 
of  about  $6  a  week  from  her  property, 
an  award  of  $10  a  week  alimony  was 
proper. 

In  Wells  V.  Wells  (1887)  10  N.  Y. 
S.  R.  248,  wherein  it  appeared  that  the 
defendant  had  no  property,  but  the 
testimony  showed  that  "defendant  is 
an  able-bodied  man  and  capable  of 
earning  $76  per  month  when  sober," 
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the  referee  reported  that  a  fair  award 
of  alimony  for  the  support  of  the 
plaintiff  and  her  child  would  be  $450. 
The  court  stated  that  while  this  sum 
t-epresented  one  half  of  the  earning 
power  of  the  defendant,  it  was  neither 
Unusual  nor  excessive. 

In  Cowles  v.  Cowles  (1898)  29  App. 
Div.  476,  51  N,  Y.  Supp.  1057,  the  de- 
fendant in  a  divorce  action  appealed 
from  so  much  of  the  judgment  of  di- 
vorce as  directed  him  to  pay  the  sum 
of  $48  per  week  for  the  support  of  his 
wife  and  child.  For  the  five  years 
prior  to  the  trial  the  defendant  had 
averaged  about  $7,500  from  his  pro- 
fession as  an  opera  singer,  but  it  ap- 
peared that  his  earnings  for  the  year 
following  the  trial  would  be  consider- 
ably reduced.  The  defendant  had  no 
property,  and  the  amount  of  his  salary 
depended  on  the  will  of  the  theatrical 
manager  as  well  as  on  his  ability  to 
sing.  The  court  held  that  under  the 
circumstances  the  award  was  exces- 
sive, and  reduced  the  amount  of  ali- 
mony for  the  support  of  the  wife  and 
child  to  $35  per  week,  saying  that 
where  earnings  are  "based  entirely 
upon  the  personal  services  rendered 
by  a  husband,  and  which  are  liable  to 
be  reduced  or  entirely  taken  away  by 
conditions  beyond  the  control  of  the 
husband,  thus  being  of  such  an  un- 
certain character  that  they  cannot  be 
depended  upon,  and  where  the  defend- 
ant has  absolutely  no  income  or  means 
from  which  it  can  be  supplied,  it 
would  seem  that  an  allowance  of  one 
third  of  the  income  was  in  excess  of 
that  which  should  be  allowed." 

In  Scragg  v.  Scragg  (1892)  63  Hun, 
633,  44  N.  Y.  S.  R.  846,  18  N.  Y.  Supp. 
487,  the  court  held  that,  even  if  the 
limit  of  the  defendant's  earnings  was 
$26  per  week,  it  was  not  excessive  to 
base  thereon  an  award  of  $10  per  week 
alimony. 

In  Dnshinsky  v.  Dushinsky  (1906) 
107  App.  Div.  607,  94  N.  Y.  Supp.  638, 
the  wife,  defendant  in  an  action  for 
separation,  appealed  from  an  order 
denying  her  motion  for  alimony  and 
counsel  fees.  The  moving  papers 
tended  to  establish  that  the  plaintiff 
was  earning  from  $40  to  $50  a  week, 
and  that  he  had  a  bank  account  of 


about  $500.  The  plaintiff  doiied  the 
existence  of  a  bank  account,  and 
showed  that  he  was  earning  $15  week- 
ly, alleging,  in  addition,  that  he  was 
supporting  his  widowed  mother.  The 
court  awarded  $8  per  week  as  alimony. 

In  Snyder  v.  Snyder  (1917)  98  Misc. 
431,  162  N.  Y.  Supp.  607,  it  appeared 
that  the  defendant  in  an  action  for 
separation  was  without  means  and 
without  profitable  employment,  but 
that  he  was  well  and  strong,  of  good 
education,  and  more  than  usual  intel- 
ligence. The  court  remarked  that 
nothing  but  a  disinclination  to  work 
seemed  to  interfere  with  the  defend- 
ant's ability  to  earn  a  reasonable  liv- 
ing for  his  wife  and  child,  and  award- 
ed alimony  in  the  amount  of  $8  per 
week. 

Where,  by  reason  of  the  government 
allowance  to  the  families  of  soldiers, 
it  was.  possible  for  the  defendant  to 
meet  an  award  of  $40  per  month  ali- 
mony by  making  an  allotment  of  half 
his  pay,  to  be  added  to  the  govern- 
ment allowance,  the  court  held  that 
such  award  was  proper,  and  decreed 
that  this  method  of  meeting  such  an 
award  should  be  in  satisfaction  there- 
of during  his  enlistment.  Merriman 
V.  Merriman  (1918)  lOS  Misc.  445, 171 
N.  Y.  Supp.  262. 

In  Fowler  v.  Fowler  (1906)  —  CNda. 
— ,  L.R.A.1917C,  89,  161  Pac.  227,  the 
defendant  sought  the  reversal  of  an 
order  adjudging  him  gruilty  of  con- 
tempt for  failure  to  pay  alimony  as 
directed.  It  was  shown  that  the  only 
means  the  defendant  had  of  obtaining 
money  for  the  payment  of  the  alimony 
was  by  working,  he  having  no  prop- 
erty or  income.  The  court  affirmed 
the  order,  and,  in  a  discussion  of  the 
"faculties"  which  are  to  be  consid- 
ered in  fixing  alimony,  quoted  from 
Bishop,  on  Marriage,  Divorce,  &  Sepa- 
ration, as  follows:  "The  husband's 
faculties  are  his  capabilities  of  main- 
taining a  family,  ordinarily  consist- 
ing of  bis  income  from  whatever 
source  derived.  But  if  he  refuses  to 
acquire  income,  the  sum  which  he 
might  obtain  by  due  exertion  is  also  to 
be  estimated  as  faculties."  And: 
"The  husband's  duly  to  maintain  his 
wife  does  not  depend  alone  on  his  hav- 
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in*  visible  property.  .  .  .  Plainly, 
the  husband's  abili^  is  the  measure  of 
his  duty,  so  that  if  he  exerts  himself 
his  actual  earnings  become  faculties 
for  alimony,  or  if  he  will  not  exert 
himself  his  capacity  for  earning  must 
be  estimated." 

In  Heidenreich  y.  Heidenreich 
(1900)  9  Pa.  Dist.  R.  128,  the  uncon- 
tradicted evidence  showed  that  the 
appellant  earned  $16  per  month  and 
his  board,  and  that  he  had  no  other  in- 
come. The  parties  had  two  children. 
The  court  held  that  under  the  circum- 
stances an  award  of  alimony  in  the 
amount  of  one  half  of  the  husband's 
cash  earnings  would  not  be  an  exces- 
sive allowance. 

In  McAndrewB  y.  McAndrews 
(1906)  81  Pa.  Super.  Ct.  232,  wherein 
it  appeared  that  the  wife  had  some  in- 
dependent income,  the  court  held  that 
an  award  of  $20  a  month  alimony  was 
not  unreasonable  where  based  on  the 
husband's  salary  of  $135.40  per  month. 

In  Messervy  v.  Messervy  (1910)  85 
S.  C.  189,  30  L.R.A.(N.S.)  1001,  137 
Am.  St.  Rep.  873,  67  S,  E.  130,  the 
court  said  that  while  an  award  of  ali- 
mony might  be  based  on  the  earning 
capacity  of  the  husband,  still  he  could 
not  be  compelled  to  find  employment 
in  order  to  comply  with  the  decree. 
As  to  the  first  proposition  it  was  saidi 
"This  court  has  held  that  a  judgment 
may  be  given  against  a  husband  for 
alimony,  when  he  has  neither  property 
nor  income,  but  is  able  by  the  use  of 
his  faculties  to  provide  maintenance 
for  her.  .  .  .  If  a  husband  has 
property  or  an  income,  or  if,  by  the 
exercise  of  his  faculties,  he  does^  de- 
rive an  income,  the  court  may  in  its 
discretion,  to  be  exercised  according 
to  the  facts  of  the  case  and  the  cir- 
cumstances of  the  parties,  order  a  part 
of  such  property  or  income  in  excess 
of  what  is  necessary  for  the  support 
of  the  husband  devoted  to  the  support 
of  the  wife." 

In  Vert  v.  Vert  (1898)  3  S.  D.  619, 
54  N.  W.  656,  the  appellant  sought  the 
reversal  of  an  order  denying  her  an 
increase  in  alimony  from  $15  per 
month  to  $26  per  month.  The  re- 
spondent had  no  means,  and  in  his 
previous  employment  as  teacher  had 


earned  $86  per  month.  It  appeared 
that  the  appellant  was  earning  moder- 
ate wages  at  typewriting.  The  court 
held  that  the  award  of  $15  per  month 
was  proper  in  view  of  the  circum- 
stances of  the  parties. 

In  Cooper  v.  Cooper  (1911)  64 
Wash.  219,  116  Pac.  673,  wherein  the 
record  showed  that  the  appellant  was 
thirty-six  years  old,  in  good  health, 
and  engaged  in  the  insurance  busi- 
ness, in  which  he  was  capable  of  earn- 
ing considerable  money,  the  court  held 
that  a  decree  of  divorce  allowing  the 
appellee  the  sum  of  $25  per  month  as 
alimony,  with  $150  counsel  fees,  was 
not  unreasonable. 

In  Newton  v.  Newton  (1911)  146 
Wis.  261,  130  N.  W.  105,  wherein  the 
plaintiff  in  a  divorce  proceeding  was 
allowed  the  household  furniture  and 
an  award  of  alimony  in  the  sum  of 
$28  per  month,  based  on  the  defend- 
ant's earnings  of  from  $100  to  $160 
per  month,  and  later  the  defendant 
petitioned  for  a  modification  of  the 
award  in  view  of  his  decreased  earn- 
ing capacity,  claiming  that  for  the  two 
years  past  he  had  not  earned  to  ex- 
ceed $97  per  month,  the  court  held 
that  it  would  be  proper  under  the  cir- 
cumstances to  reduce  the  allowance  to 
$18  per  month. 

But,  in  Maryland,  it  has  been  held 
that  alimony  may  be  awarded  only 
when  the  husband  is  possessed  of  a 
present  estate.  Thus,  in  Feigley  v. 
Feigley  (1856)  7  Md.  537,  61  Am.  Dec. 
376,  the  complainant  alleged  that  her 
husband  had  fraudulently  transferred 
his  property  in  anticipation  of  her  ac- 
tion for  divorce  and  to  avoid  a  decree 
for  alimony  therein.  The  husband  de- 
nied any  fraudulent  intent  in  the 
transaction.  Since  she  was  unable  to 
overcome  his,  denial  by  proof  to  the 
contrary,  the  court  held  that,  as  the 
defendant  was  left  entirely  without 
property,  no  decree  of  alimony  could 
be  passed  against  him.  The  rule  as 
stated  by  the  court  was  that  "where 
there  is  no  estate  there  can  therefore 
l>e  no  alimony." 

o.  Rule  <n  Tenneaaeg. 
Under  the  English  ecclesiastical  law 
as  a  part  of  the  common  law,  no  ali- 
mony was  allowable  on  a  divorce  a 
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vinculo  matrimonii,  such  allowance 
being  confined  to  a  divorce  from  bed 
and  board.  This  was  on  the  theory 
that  with  the  absolute  termination  of 
the  marital  relation  the  husband's  ob- 
ligation to  support  his  wife  ceased. 
Apparently  in  line  with  this  early  doc- 
trine, a  distinction  has  been  made  in 
Tennessee  in  the  method  of  fixing  the 
amount  of  alimony  in  these  cases,  it 
having  been  held  that  on  a  divorce  a 
vinculo  matrimonii  the  amount  of  ali- 
mony must  be  based  on  the  husband's 
present  estate  only,  while  in  the  event 
of  a  divorce  from  bed  and  board  the 
husband's  future  earnings  may  be  con- 
sidered as  well  as  his  present  estate. 
Chenault  v.  Ghenault  (1857)  5  Sneed, 
251;  Boggers  v.  Boggers  (1873)  6 
Baxt.  299. 

Thus,  in  Chenault  v.  Chenault,  su- 
pra, it  was  said  that  a  husband  could 
not  be  discharged  from  the  obligation 
of  supporting  his  wife  after  a  separa- 
tion or  divorce  from  bed  and  board, 
any  more  than  before,  on  the  ground 


that  his  estate  or  income  was  inade- 
quate, since  his  future  earnings  would 
be  chargeable  with  such  allowance. 
But  it  was  added  that,  in  case  of  a  di- 
vorce a  vinculo,  "the  wife  can  have 
no  claim  on  the  future  earnings  or  ac- 
quisitions of  the  husband,  any  more 
than  upon  his  protection,  society,  or 
other  conjugal  rights  or  duty;  he  is 
alike  discharged  from  them  all." 

And  in  Boggers  v.  Boggers,  supra, 
the  court  said :  "Where  the  divorce  is 
only  from  bed  and  board,  the  marriage 
relation  still  subsists,  and  the  hus- 
band is  still  bound  to  maintain  his 
wife,  and  this  duty  the  court  may  from 
time  to  time  enforce;  but  where  the 
divorce  is  from  the  bonds  of  matri- 
mony, the  obligation  of  the  husband 
to  support  the  wife  no  longer  subsists, 
and  no  order  or  decree  can  be  made 
upon  the  husband  to  bind  his  future 
services  or  earnings.  In  such  case  the 
court  can  only  giye  the  wife  a  decree 
for  part  or  all  that  the  defendant  then 
owns."  R,  E,  B. 


CHARLES  H.  ZARBAUGH,  County  Treasurer,  Plff.  in  Err., 

V. 

JOHN  P.  ELLINGER. 

Ohio  Supreme  Court  —  December  31,  1918. 

(—  Ohio  St.  — ,  124  N.  E.  68.) 

Constitntional  law  —  constmction  of  fence  —  taking  of  property. 

1.  The  enforcement  of  an  obligation  to  fence  a  private  .right  of  way  in 
the  manner  provided  by  statute  is  not  a  taking  of  the  property  of  the 
owner  of  such  private  right  of  way,  in  violation  of  the  Constitution. 
[See  note  on  this  question  beginning  on  page.  212.] 

Courts  —  duty  to  enforce  legislation^ 
3.  When  legislative  action  is  founded 


Fence  —  private  right  of  way. 

2.  Where  the  owner  of  a  private  right 
of  way  which  passes  through  farm 
lands  owned  by  others  uses  it  as  a  farm 
outlet  to  a  public  highway,  he  is  re- 
quired by  the  provisions  of  §§  5908  and 
6919,  General  Code,  to  build  and  keep 
up  one  half  of  the  fence  on  each  side 
of  his  private  right  of  way. 

[See  annotation  in  2  A.L.R.  778.] 

Headnotes  1  and  2  by  the  CousT. 


in  reason  and  has  a  real  relation  to  a. 
subject  properly  within  the  scope  of 
legislative  power,  ttie  legislative  will 
must  be  judicially  enforced. 
[See  25  R.  C.  L.  807.  808.] 


Error  to  the  Court  of  Appeals  for  Fairfield  County  to  review  a  judg> 
ment  affirming  a  judgment  of  the  Court  of.  Common  Pleas  in  favor  of 
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( —  Ohio  St.  — ,  in  N.  B.  «8.) 

defendant  in  a  suit  to  recover  taxes  charged  against  him  on  the  tax  dupli- 
cate, and  for  the  sale  of  certain  land  on  which  the  taxes  were  alleged  to 
be  a  lien.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  H.  Fnltz  and  M.  A. 
D&uglierty,  for  plaintiff  in  error : 

Section  5919  of  the  Code  is  constitu- 
tionaL 

McDorman  v.  Ballard,  61  Ohio  L.  J. 
439. 

All  assessments  fall  within  the  pur- 
view of  §  5697  of  the  General  Code. 

Chapman  v.  Sollars,  38  Ohio  St.  378. 

Messrs.  William  Davidson  and  Dowd, 
Crawfis,  Bradford,  &  Dones  for  de- 
fendant in  error. 

Johnson,  J.,  delivered  the  opinion 
of  the  court: 

The  treasurer  of  Fairfield  coun- 
ty brought  suit  against  Ellinger  to 
recover  taxes  charged  against  him 
on  the  tax  duplicate,  and  prayed 
for  the  sale  of  a  tract  of  land  on 
which  the  taxes  were  claimed  to  be 
a  lien.  Ellinger  is  the  owner  of  a 
private  right  of  way  leading  from 
his  premises  to  a  public  highway. 
The  adjacent  lands  are  farms,  on 
which  the  owners  conduct  ordinary 
farming  operations,  and  the  private 
right  of  way  passes  through  them. 
Ellinger  uses  his  right  of  way  for 
the  usual  purposes  of  a  farm  outlet 
to  and  from  his  lands.  The  trustee 
of  the  township  in  which  the  lands 
are  situated,  proceeding  under  S 
5908,  General  Code,  and  sections 
following,  ordered  Ellinger  to  build 
one  half  of  the  fence  on  each  side 
of  his  right  of  way.  This  he  re- 
fused to  do.  The  trustees  then 
caused  the  fence  to  be  built  pursu- 
ant to  the  statute,  and  the  cost  of 
it  was  certified  to  the  county  audi- 
tor. The  cause  was  tried  to  a  jury 
and  a  verdict  rendered  for  the  de- 
fendant. Tlie  judgment  entered  on 
this  verdict  was  affirmed  by  the 
court  of  appeals,  and  error  is  pros- 
ecuted here. 

It  is  conceded  that  the  verdict  of 
the  jury  necessarily  followed  the 
charge  of  the  trial  court,  which  en- 
tertained the  view  that  the  stat- 
utory provisions  under  which  the 
assessment  was  made  are  unoon- 
tUlntional. 

«  A.L.B.— 14. 


Section  6908,  General  Code,  pro- 
vides that  "the  owners  of  adjoining 
lands  shall  build,  keep  up  and  main- 
tain in  good  repair  in  equal  shares 
all  partition  fences  between  them," 
etc. 

And   §    5919    enacts:     "In   this 
chapter,  the  term  'owner*  shall  ap- 
ply to  the  owner  of 
such    land    in    fee  Sirt^Tf";;;?!* 
simple,    of    estates 
for  life  or  of  rights  of  way  while 
used    by    the    owners    thereof    as 
.    .    outlets,  but  these  proceed- 
ings shall  not  bind  the  owner  unless 
notified  as  provided  herein." 

It  is  conceded  that  there  was  no 
gate  at  the  point  where  the  right  of 
way  enters  upon  the  public  road, 
and  it  is  contended  that,  if  §§  5908 
and  6919  are  to  be  so  construed  as 
to  permit  the  laying  of  the  cost  for 
half  of  the  fence  on  either  side  of 
the  right  of  way  upon  the  "owner" 
thereof,  it  would  be  a  taking  of  his 
properly  in  violation  of  the  Consti- 
tution. 

The  legislation  in  Ohio  with  ref- 
erence to  fencing  lands  has  ad- 
vanced from  time  to  time  in  the 
light  of  experience,  and  to  meet 
what  the  general  assembly  regard- 
ed as  the  requirements  of  changing 
conditions. 

In  the  early  days,  farmers  were 
permitted  to  allow  their  stock  to 
run  at  large.  A  farmer  was  obliged 
to  fence  out  live  stock  in  order  to 
protect  his  crops.  The  situation  at 
that  time  is  well  set  forth  in  Ker- 
whacker  v.  Cleveland,  C.  &  C.  R.  Co. 
8  Ohio  St.  172,  182,  62  Am.  Dec. 
246. 

As  the  state  developed  and  the 
quantity  of  cleared  land  increased, 
new  conditions  arose.  It  was  found 
necessary  to  require  fanners  to 
fence  in,  instead  of  fencing  out. 
But  foi*  many  years  before  that,  the 
legislature  had  made  provisions  for 
the  pasntnent  of  one  half  the  cost  of 
partition  or  line  fences  by  which 
adjoining    farmers   secureid   inclo- 
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sures.  In  the  early  times  there 
were  fence  viewers  provided  for  by 
statute,  and  later  these  were  abol- 
ished and  jurisdiction  of  the  sub- 
ject was  conferred  on  the  township 
trustees. 

But  in  order  to  impose  the  liabil- 
ity on  a  farmer  to  pay  for  one  half 
of  the  line  fence  under  the  law  as 
it  stood  during  that  long  period,  it 
was  necessary  that  his  land  should 
thereby  be  inclosed. 

In  Kingman  v.  Williams,  50  Ohio 
St.  722,  36  N.  E.  667,  it  was  held 
that  one  adjoining  proprietor  can 
compel  another  to  contribute  to  the 
expense  of  building  or  maintaining 
a  partition  fence  between  their 
lands  only  when  the  partition  fence 
completes  an  inclosure  which  con- 
tains no  other  lands  than  those  of 
the  latter. 

Section  4239,  Rev.  Stat,  of  1880, 
provided  that  "the  owner  .  .  . 
of  land  adjoining  a  fence  ...  on 
the  line  of  his  land,  who  makes  or 
causes  to  be  made  an  inclosure  ad- 
joining such  fence,  so  that  such 
fence  answers  the  purpose  of  in- 
closing his  land,  shall  pay,"  etc. 

This  continued  to  be  the  state  of 
the  law  until  April  18,  1904  (97 
Ohio  Laws  138),  when  the  general 
assembly  amended  §  4239,  Rev. 
Stat.,  so  as  to  read :  "That  the  own- 
ers of  adjoining  lands  shall  build, 
keep  up  and  maintain  in  good  re- 
pair all  partition  fences  between 
them  in  equal  shares,  unless  other- 
wise agreed,"  etc. 

This  amendment  was  under  ex- 
amination in  Alma  Coal  Co.  v. 
Cozad,  79  Ohio  St.  348,  20  L.R.A. 
(N.S.)  1092, 87  N.  E 172.  The  allega- 
tions of  the  petition,  which  were  ad- 
mitted by  demurrer,  showed  that  the 
lands  of  the  coal  company  were 
wild,  uncultivated,  and  unfenced, 
that  the  company  had  no  intention 
to  improve,  fence,  or  cultivate  any 
portion  of  them,  and  that  the  fence 
could  be  of  no  value  to  it  whatever. 
The  court  says,  at  page  355  of  79 
Ohio  St. :  "The  powers  of  the  imag- 
ination will  be  exhausted  in  vain  to 
find  a  member  of  society  who  will 
be    benefited    by    the    imposition 


which  is  sought  to  be  made  upon 
the  plaintiff,  except  Allen,  the  ad- 
joining proprietor." 

It  was  held  in  the  syllabus:  "1. 
The  provisions  of  the  Constitution 
forbid  not  only  the  taking  of  the 
private  property  of  one,  but  as  well 
the  laying  of  an  imposition  upon  it, 
for  the  sole  benefit  of  another. 

"2.  The  Act  of  April  18, 1904  (97 
Ohio  Laws  138),  may  not  be  so  con- 
strued and  administered  as  to 
charge  an  owner  of  lands  which  are, 
and  are  to  remain,  uninclosed,  with 
any  part  of  the  expense  of  con- 
structing and  maintaining  a  line 
fence  for  the  sole  benefit  of  the  ad- 
joining proprietor." 

It  will  be  observed  that  the  court 
did  not,  in  that  case,  hold  the  amend- 
ed §  4239,  Revised  Statutes,  to  be 
unconstitutional.  But  the  right  to 
invoke  its  application  to  a  situation 
such  as  found  in  that  case  was  de- 
nied. In  the  facts  as  they  there  ex- 
isted there  was  no  possible  basis  for 
the  assessment  on  account  of  ben- 
efit, for  there  was  none. 

It  is  equally  evident  that  there 
could  be  no  compulsion  under  the 
police  power  to  build  the  fence  or 
contribute  to  the  cost  of  it,  because 
there  was  no  such  use  of  the  coal 
company's  property  as  to  indicate 
probable  injury  to  its  neighbors  or 
to  the  community  in  the  absence  of 
a  fence. 

It  must  be  noted  that  the  whole 
scheme  of  legislation  on  the  subject 
only  applies  to  the  rural  districts. 
The  urban  distrirts  are  expressly 
excluded. 

From  the  fact  that  for  so  long  a 
time  the  statutes  required  an  owner 
to  contribute  to  the  cost  only  where 
the  "fence  answered  the  purpose  of 
inclosing  his  land,"  it  would  seem 
to  be  apparent  that  at  that  time  the 
general  assembly  felt  that  the  only 
benefit  conferred  on  a  farmer's  land 
by  a  fence  was  by  its  making  a  com- 
plete inclosure.  The  amendment  to 
tite  statute  in  1904,  now  §§  5908  et 
seq.,  (general  Code,  evidences  a  dif- 
ferent view  by  the  legislature  and 
a  determination  to  impose  a  larger 
duty,  namely,  the  view  that  there 
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«re  conditions  and  circumatanceti  in 
which  a  partition  fence  is  of  advan- 
tage and  value  to  a  landowner,  even 
when  it  does  not  make  a  complete 
inclosure.  When  such  a  situation 
is  presented,  the  enforcement  of  the 
requirements  of  the  statute  is  not 
a  violation  of  rights  guaranteed  by 
the  Constitution. 

Manifestly  entertaining  the  same 
view,  and  with  the  same  purpose 
and  intent,  the  legislature  enacted 
the  subsequent  amendment  (98 
Ohio  Laws,  p.  149),  now  §  5919. 
General  Code,  which  includes  the 
provision  that  the  term  "owners" 
shall  apply  to  the  owners  of  rights 
of  way  while  used  by  the  owners 
thereof  as  farm  outlets.  It  is  easy 
to  understand  that  the  general  as< 
sembly  contemplated  that  the  f  enc^ 
ing  of  such  a  right  of  way,  would 
confer  a  benefit  on  the  owner  there- 
of, and  be  of  assistance  and  conven- 
ience in  driving  stock  in  and  out  of 
his  own  farm,  to  and  from  the  pub- 
lic road  beyond.  The  annoyance 
and  the  inevitable  trespassing  on 
adjoining  fields  and  crops  which 
would  result  from  the  absence  of  a 
fence  along  a  private  road  through 
cultivated  lands  on  either  side  are 
apparent.  But  it  was  for  the  gen- 
eral assembly  to  court,  aaty  «• 
deal  with  that  mat-  •■'?•■«•. 
ter;  and  when  its  »*«*•»•"•-• 
action  is  founded  in  reason,  and  has 
a  real  relation  to  a  subject  properly 
within  the  scope  of  the  legislative 
power,  its  will  must  be  judicially 
enforced. 

Moreover,  a  statute  prescribing 
the  duty  of  adjoining  owners  to 
fence  is  in  the  nature  of  the  exer- 
cise of  the  police  power.  The 
assessment  differs  from  a  special 
assessment  to  pay  for  a  public  im- 
provement made  by  a  governmental 
body.  In  the  latter  case  the  special 
assessment  is  made  and  sustained 
because  the  public  improvement 
confers  a  special  benefit  on  the  prop- 
erty assessed,  different  from  the 
general  benefit  conferred  on  the 
public;  and  the  special  assessment 
must  be  limited  to  the  extent  of  the 
special  benefit.    But,  in  the  case  of 
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the  fence,  there  is  no  assessment  in 
the  sense  just  described.  The  own- 
er is  required  by  the  statute  to  him- 
self build  his  part  of  the  fence. 
That  is  a  duty  that  is  imposed  upon 
him,  because  of  the  situation  and 
the  use  made  of  his  property;  and 
because  of  its  relation  to  the  prop- 
erty of  his  neighbors.  If  he  does 
not  perform  it,  the  designated  au- 
thorities proceed  to  build  the  fence 
and  collect  the  cost  thereof  from 
him  in  the'  manner  laid  down  in  the 
statute. 

The  state  is  invested  with  the 
power,  in  the  presence  of  the  neces- 
sities of  economic  conditions,  to  pre- 
scribe such  regulations  with  refer- 
ence to  persons  and  property  as  are 
reasonable  and  have  a  real  relation 
to  the  subject.  And  if,  in  the  judg- 
ment of  the  legislature,  the  natural 
result  of  the  ordinary  use  by  the 
owner  of  a  private  right  of  way 
which  is  bounded  upon  either  side 
by  farming  lands  owned  by  othgrs 
would  be  to  subject  the  crops  and 
property  of  the  latter  to  the  risk  of 
probable  damage  from  the  pas* 
sage  of  stock  and  the  encroach- 
ments of  traffic,  it  may,  in  the  exer- 
cise of  the  police  power  for  the  ulte- 
rior public  advantage,  require  the 
owner  of  such  right  of  way  to  join 
with  his  adjacent  neighbors  in 
building  a  fence  on  their  respective 
lines. 

The  validity  of  such  a  require- 
ment is  to  be  determined  wholly 
without  reference  to  whether  gates 
are  fixed  at  the  end  of  the  right  of 
way,  making  a  complete  inclosure. 
The  making  of  the  complete  inclo- 
sure of  the  right  of  way  is  not  the 
necessary  thing.  It  is  not  the  thing 
which  gives  the  economic  value  to 
the  fence,  or  makes  the  economic 
condition  which  justifies  legislation 
passed  to  assist  the  orderly  devel- 
opment of  agriculture  in  the  inter- 
est of  the  general  welfare.  It  is 
upon  these  general  grounds  that 
legislation  has  proceeded  which  re- 
quires railroad  companies  to  build 
fences  along  their  rights  of  way 
through  private  lands,  sufficient  to 
turn  stock;  and  to  erect  private 
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crossiiiKS  over  railway  tracks  where 
the  right  of  way  separates  a  pri- 
vate owner's  land.  Legislation  of 
that  character  has  uniformly  been 
upheld. 

In  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  55  L.  ed.  112,  32 
L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep. 
186,  Ann.  Cas.  1912A,  487,  which 
involved  the  constitutionality  of  a 
law,  passed  in  the  exercise  of  the 
police  power,  to  establish  a  deposit 
guaranty  fund,  objection  was  made 
that  the  tax  was  an  appropriation 
of  the  private  property  of  one  bank 
to  pay  the  debts  of  another  without 
due  process  of  law.  The  court  says, 
at  page  110  of  219  U.  S.:  "Never- 
theless, notwithstanding  the  logical 
form  of  the  objection,  there  are 
more  powerful  considerations  on 
the  other  side.  In  the  first  place 
it  is  established  by  a  series  of  cases 
that  an  ulterior  public  advantage 
may  justify  a  comparatively  insig- 
nificant taking  of  private  property 


for  what,  in  its  immediate  purpose,, 
is  a  private  use." 

We  think  there  is  not  presented 
here     a     case     in 
which  the  enforce-  g'"!^*"Vt*«'^ 
ment  of  the  legisla^  tion  of  !»«•— 
tion  under  examin-  *^:t^'^! 
ation  will  be  a  vio- 
lation of  rights  guaranteed  by  the^ 
Bill  of  Rights. 

In  this  case  the  defendant  set  up 
another  defense  in  which  he  con- 
tended that  the  right  of  way  here 
involved  was  not  private,  but  public 

In  the  view  taken  by  the  courts 
below  this  issue  was  not  reached  on 
the  trial.  Of  course,  if  the  defend- 
ant does  not  own  it,  if  it  is  not  pri- 
vate, but  public,  he  could  not  be 
compelled  to  pay  the  tax.  So  that, 
as  to  that  issue,  the  cause  will  be 
remanded  for  further  proceedings- 
according  to  law. 

Judgment  reversed. 

Wanamaker,  Newman,  Jones^ 
Matthias,  and  Donahue,  JJ.,  concur. 


ANNOTATION. 
Constitutionality  of  fencing  aiid  stodc  law*. 


I.  In  general,  212. 
II.  Laws   relating   to    partition    fences, 

218. 
ni.  Laws  relating  to  barbed  wire  fences, 

214. 
IV.  Laws  relating  to  fencing  and  stock 
districts: 

a.  In  general,  215. 

b.  Titles;  amendments,  216. 

e.  Delegation  of  power;   local  op- 
tion,   218. 

d.  Taxation,  221. 

e.  Special,  local,  or  discriminatory 

laws,  222. 

/.  in  general. 

This  note,  in  so  far  as  it  relates  to 
stock  laws,  is  limited  to  those  which 
have  to  do  with  the  confining  or  run- 
ning at  large  of  stock.  Statutes  re- 
quiring railroads  to  fence  their  rights 
of  way  and  those  relating  to  so-called 
"spite  fences"  are  not  considered,  nor 
are  municipal  ordinances,  except  as 
to  the  constitutionality  of  statutes  by 
which  municipalities  are  authorized 
to  legislate  on  the  subject 


rV.— continued. 

f.  Taking  property  without  due 
process  or  just  compensatioiv 
227. 

V.  Laws   relating   to   stock   trespassing- 

or  running  at  large: 

a.  In  general,  228. 

b.  Denying  recovery  for  trespasses 

on  unfenced  premises,  230. 
e.  Seizure  and  sale  of  trespassing 
stock,  230. 

VI.  Miscellaneous,  233. 

That  the  general  subject  of  fences, 
including  the  relative  rights  and  re- 
sponsibilities of  the  proprietors  of 
lands  and  the  owners  of  stock,  is  with- 
in the  control  of  the  legislature,  seems 
to  be  nowhere  denied,  while  it  is  posi- 
tively asserted  in  many  cases. 

"Thus,  it  is  said  in  Dillard  v.  Webb 
(1876)  55  Ala.  468:  "The  question  of 
requiring  or  dispensing  with  fences, 
requiring  cattle  to  be  confined,  or 
permitting  them  to  run  at  large  is  one 
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«f  onqnestioned  police  regfulations, 
and  clearly  within  the  power  of  tho 
sovereignty." 

"Laws  compellincr  the  building, 
maintaining,  and  keeping  in  repair 
of  partition  fences  are  enacted  in  the 
exercise  of  the  police  power,  and  are 
an  ancient  branch  of  legislation  which 
has  been  uniformly  sustained."  Tom- 
Unson  V.  Bainaka  (1904)  163  Ind.  112, 
70  N.  E.  155. 

In  Wills  V.  Walters  (1869)  6  Bush. 
(Ky.)  351,  it  is  held  that  the  legisla- 
ture h^s  constitutional  power  to  regu- 
late by  statute  the  relative  rights  and 
responsibilities  of  the  proprietors  of 
inclosed  lands  and  the  owners  of 
stock  going  at  large,  or  kept  in  adja- 
cent inclosures. 

The  foregoing  are  typical  examples, 
and  the  principle  they  assert  is  sus- 
tained, expressly  or  impliedly,  by 
practically  all  of  the  cases  cited  in 
this  note. 

Numerous  questions  of  constitu- 
tionality arise,  however,  in  regard  to 
the  manner  in  which  the  various  leg- 
islatures have  attempted  to  exercise 
their  conceded  power  over  this  sub- 
ject, and  as  to  particular  regulations 
which  they  have  prescribed. 

II.  Latva  relating  to  partition  fencea. 
It  seems  to  be  well  settled  that  stab' 
ites  requiring  adjoining  owners  to 
contribute  to  the  erection  and  main- 
tenance of  partition  fences  are  con- 
stitutional. Hill  V.  Tohill  (1907)  225 
OL  384,  80  N.  E.  253,  8  Ann.  Cas.  423; 
Tomlinson  v.  Bainaka  (1904)  163  Ind. 
112,  70  N.  E.  155;  Collins  v.  Wilber 
(1909)  173  Ind.  361,  89  N.  E.  372; 
McKeever  v.  Jenks  (1882)  59  Iowa, 
800,  18  N.  W.  295;  Gilson  v.  Munson 
(1897)  114  Mich.  671,  72  N.  W.  994; 
Vincent  v.  Ackerman  (1909)  165 
Mich.  614,  119  N.  W.  1086;  Nichols  v. 
Turner  (1907)  10  Ohio  C.  C.  N.  S. 
509;- Alma  Coal  Co.  v.  Cozad  (1909) 
79  Ohio  St.  348,  20  L.R.A.(N.S.)  1092, 
87  N.  E.  172;  McDorman  v.  Ballard 
(1916)  94  Ohio  St.  183,  113  N.  E.  836; 
Zarbaugh  v.  Ellinger  (reported  here* 
with)  ante,  208. 

A  statute  which  provides  for  the 
erection  and  maintenance  of  partition 
fences,  and  leaves  to  the  township 
trustee  the  determination  of  whether 


a  new  fence  shall  be  built  or  the  old 
one  repaired,  what  proportion  there- 
of shall  be  done  by  each  landowner, 
and  the  sufficiency  of  the  fence  when 
built  or  repaired,  and  provides  for  the 
erection  of  such  fences  by  the  town- 
ship trustee  upon  the  default  of  the 
landowner,  making  the  cost  thereof  a 
lien  upon  the  land,  is  held  in  Tomlin- 
son V.  Bainaka  (1904)  163  Ind.  112,  70 
N.  E.  155,  not  unconstitutional  as  deny- 
ing the  right  to  trial  by  jury,  merely 
because  it  does  not  provide  how  the 
action  to  foreclose  the  lien  shall  be 
tried,  since  that  is  provided  for  by  the 
general  law,  and  for  the  further  rea- 
son that  the  constitutional  right  to 
trial  by  jury  does  not  apply  to  the 
proceedings  under  this  statute. 

Such  a  statute  does  not  deprive  the 
owner  of  his  property  without  due 
process  of  law,  nor  is  it  open  to  the 
objection  of  taking  property  without 
just  compensation.  Tomlinson  v. 
Bainaka  (Ind.)  supra;  Collins  v.  Wil- 
ber (1909)  178  Ind.  861,  89  N.  E.  372. 

In  Hill  V.  Tohill  (111.)  supra,  it  is 
held  that  a  statute  giving  fence  view- 
ers the  power  to  assign  division 
fences  between  adjoining  owners  for 
construction  or  maintenance  is  not 
unconstitutional  as  taking  private 
property  without  due  process  of  law, 
even  though  under  it  a  fence  built  by 
one  owner  may  be  assigned  to  an- 
other owner  to  maintain. 

In  Collins  v.  Wilber  (Ind.)  supra, 
it  is  held  that  a  statute  providing  for 
the  construction  of  partition  fences 
and  making  it  the  duty  of  the  town- 
ship trustee,  upon  application  of  one 
of  the  adjoining  landowners,  to  de- 
termine whether  a  new  fence  shall  be 
built  or  the  old  one  repaired,  and  the 
proportion  which  each  owner  shall 
build,  together  with  the  sufficiency  of 
the  fence  when  constructed,  does  not 
violate  the  Constitution  by  conferring 
judicial  powers  upon  such  trustee,  as 
the  duties  he  is  to  perform  are  minis- 
terial in  character. 

The  statute  involved  in  McKeever 
v.  Jenks  (1882)  59  Iowa,  300,  18  N. 
W.  295,  provided  that,  where  one  land- 
owner builds  a  hedge  on  the  entire 
line  between  his  own  lands  and  unin- 
closed  lands  of  another,  he  might  re- 
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cover  the  value  of  one  half  the  hedge 
if  the  adjoining  land  was  subsequent- 
ly inclosed,  and  gave  the  fence  viewers 
jurisdiction  to  determine  the  suffi- 
ciency of  the  hedge  and  its  value,  and 
made  their  decision  upon  these  ques- 
tions conclusive.  It  was  held  that 
this  was  not  a  denial  of  due  process. 

In  Gilson  v.  Munson  (1897)  114 
Mich.  671,  72  N.  W.  994,  it  is  held 
that  a  statute  authorizing  fence  view- 
ers to  ascertain  and  certify  the 
amount  to  be  paid  by  one  adjoining 
landowner  to  anoth'er  for  the  con- 
struction of  a  partition  fence  does  not 
deprive  the  landowner  of  his  property 
without  due  process  of  law,  although 
it  makes  no  specific  provision  for  no- 
tice to  him  of  the  meeting  of  the  fence 
viewers,  since  it  will  be  held  that  it 
does  so  provide  by  implication. 

The  same  case  holds  that  a  provi- 
sion in  the  statute  declaring  the  sum 
assessed  by  fence  viewers  a  lien  on 
the  land  of  the  party  whose  fence  was 
deficient,  and  providing  for  the  col- 
lection thereof  in  the  same  manner 
as  a  tax,  is  a  legitimate  exercise  of 
the  police  power  and  is  not  unconsti- 
tutional as  an  attempt  to  tax  for  other 
than  public  purposes,  since  it  does  not 
impose  a  tax,  but  merely  provides  a 
method  of  enforcing  the  lien. 

In  Vincent  v.  Ackerman  (1909)  155 
Mich.  614,  119  N.  W.  1085,  a  statute 
providing  for  proceedings  by  fence 
viewers  upon  application  of  one  ad- 
joining owner  and  notice  to  the  other, 
for  the  assignment  to  each  owner  of 
his  share  of  the  division  fence,  and 
making  it  obligatory  upon  such  own- 
ers thereafter  to  maintain  their  re- 
spective portions  of  such  fence,  is 
held  to  be  constitutional. 

In  Nichols  v.  Turner  (1907)  10 
Ohio  C.  G.  N.  S.  509,  it  is  held  that 
a  statute  providing  that  the  owners 
of  adjoining  land  shall  build,  keep  up, 
and  maintain  in  good  repair  all  par- 
tition* fences  between  them  in  equal 
shares,  unless  otherwise  agreed  upon, 
is  constitutional,  although  it  applies 
to  lands  which  are  not  inclosed. 

In  Alma  Coal  Co.  v.  Cozad  (1909) 
79  Ohio  St.  348,  20  L.R.A.(N.S.)  1092, 
87  N.  E.  172,  however,  it  is  held  that 
such  a  statute  could  not  be  so  con- 


strued as  to  charge  an  owner  of  lands 
which  are,  and  are  to  remain,  unin- 
closed  with  any  part  of  the  expense 
of  constructing  and  maintaining  a 
line  fence  for  the  sole  benefit  of  the 
adjoining  proprietor,  as  that  would 
be,  in  effect,  a  taking  of  private  prop- 
erty of  one  for  the  sole  benefit  of  an- 
other. This  case  is  followed  in  Mc- 
Dorman  v.  Ballard  (1916)  94  Ohio  St. 
183,  113  N.  E.  836. 

Numerous  other  cases  reach  the 
same  conclusion  as  to  the  construc- 
tion of  similar  statutes,  but  are  not 
cited  here  as  they  do  not  directly  raise 
the  question  of  constitutionality. 

The  reported  case  (Zarbaugh  v.  El- 
LINGER,  ante,  208),  however,  points 
out  that  partition  fences  may  be  a 
benefit  to  the  owner  or  occupant  of 
land  even  though  his  lands  are  not 
entirely  inclosed,  and  that  in  such 
case,  certainly,  he  can  be  required  to 
contribute  to  the  erection  and  main- 
tenance thereof,  without  any  viola- 
tion of  his  constitutional  rights.  It 
is  farther  intimated  that  such  a  stat- 
ute is  in  the  nature  of  an  exercise  of 
the  police  power,  and  that  the  public 
advantage  might  be  a  sufficient  justi- 
fication therefor,  even  in  the  absence 
of  a  direct  benefit  to  the  landowner 
upon  whom  the  obligation  is  imposed. 
In  this  case  it  was  held  that  the  own- 
er of  a  private  right  of  way  passing 
through  the  farm  lands  of  others,  and 
used  by  him  as  a  farm  outlet  to  a  pub- 
lic highway,  might  constitutionally  be 
required  to  build  and  keep  up  one 
half  of  the  fence  on  each  side  of  his 
right  of  way,  even  though  the  right 
of  way  was  not  closed  at  the  ends. 

III.  iMwa  relating  to  Itarbed  wire  fences. 
In  Buckley  v.  Clark  (1897)  21  Misc. 
188,  47  N.  Y.  Supp.  42,  it  is  held  that 
a  statute  forbidding  the  use  of  barbed 
wire  for  division  fences  without  the 
adjoining  owner's  consent,  and  mak- 
ing persons  violating  the  act  liable  to 
the  adjoining  owner  for  treble  the 
damages  resulting  to  the  latter  there- 
from, is  constitutional. 

In  Com.  V.  Barrett  (1891)  13  Ky.  L. 
Rep.  461,  17  S.  W.  336,  it  is  held  that 
a  statute  making  it  unlawful  to  have 
any  kind  of  wire  save  that  which  ia 
smooth  and  round  in  any  fence  alonff 


Digitized  by 


Google 


ANNO.— FENCING  AND  STOCK  LAWS. 


215 


the  public  roads  in  a  specified  county, 
ud  providing  a  penally  for  its  viola- 
tion, is  not  unconstitutional  as  taking 
private  property  without  due  process 
of  law,  but  is  a  valid  exercise  of  the 
police  power. 

If.  lMw»  relating  to  /enoiMflr  and  stocfe 
dUtriet*. 

a.  In  0«ti«ral. 

Statutes  relating  to  fencing  or  stock 
districts  are,  in  general,  held  to  be 
within  the  powers  of  the  legislature. 
Spigener  v.  Rives  (1894)  104  Ala. 
437,  16  So.  74;  Spillers  v.  Smith 
(1908)  85  Ark.  228,  107  S.  W.  986; 
Bnsby  v.  Reid  (1919)  —  Ark.  — ,  210 
S.  W.  625;  Puckett  v.  Young  (1901) 
112  6a.  678,  87  S.  E.  880;  Anderson  v. 
Locke  (1887)  64  Miss.  283,  1  So.  251; 
Montgomery  County  v.  State  (1893) 
71  Miss.  153,  15  So.  28;  Newsom  v. 
Earnheart  (1882)  86  N.  C.  891;  State 
V.  Mathis  (1908)  149  N.  C.  646,  63  S. 
E.  99;  Archer  v.  Joyner  (1917)  173 
N.  C.  75,  91  S.  E.  699;  and  see  also 
cases  cited  below  under  the  various 
subdivisions  of  this  topic. 

But  particular  statutes,  or  parts  of 
statutes,  are  frequently  held  to  be  un- 
constitutional. See  cases  cited  below 
under  the  various  subdivisions  of  this 
topic. 

"That  laws  to  prevent  the  raiining 
of  stock  at  large  within  certain  dis- 
tricts are  within  the  constitutional 
power  of  the  legislature  cannot  be 
questioned."  Spigener  v.  Rives  (Ala.) 
supra. 

In  Spillers  v.  Smith  (1908)  85  Ark. 
228,  107  S.  W.  985,  it  is  held  to  be 
within  the  power  of  the  legislature  to 
create  a  fencing  district,  and  subse- 
quently to  change  its  boundaries. 

In  Busby  v.  Reid  (1919)  —  Ark.  — > 
210  S.  W.  626,  it  is  held  that  a  fenc- 
ing district  formed  under  a  statute 
authorizing  the  creation  of  districts 
wherein  animals  are  prohibited  from 
running'  at  large,  but  not  providing 
that  such  districts  shall  exist  for  any 
specified  length  of  time,  may  be  dis- 
solved by  the  legislature  without  any 
infringement  of  vested  rights,  such 
dissolution  being  merely  the  exercise 
of  a  phase  of  the  state  police  power. 

In  Pockett  v.  Young  (1901)  112  Ga. 


678,  87  S.  E.  880,  a  statute  providing 
that  the  Stock  Law  should  not  go  in- 
to effect  unless  within  six  months 
after  an  election  adopting  it  a  lawful 
fence  with  proper  gates  should  be 
erected  around  the  parts  of  the  dis- 
trict touching  nonstock  or  fence  law 
districts  or  counties,  but  providing  no 
method  or  means  by  which  such 
fences  or  gates  shall  be  erected,  is 
not  unconstitutional  as  unreasonable, 
unjust,  or  intended  to  destroy  the  ef- 
ficacy of  the  Stock  Law,  or  as  imposing 
impossible  conditions,  or  as  against 
public  policy. 

In  Anderson  v.  Locke  (1887)  64 
Miss.  288,  1  So.  251,  a  statute  pro- 
viding that  all  persons  residing  in 
certain  districts  shall  confine  their 
stock  in  order  that  crops  may  be  cul- 
tivated without  fences  is  held  to  be 
constitutional. 

In  Montgomery  County  v.  State 
(1898)  71  Miss.  158,  15  So.  28,  a  stat- 
ute providing  that  the  board  of  su- 
pervisors of  counties  affected  by  the 
establishment  of  a  Stock  Law  in  one 
of  them  shall  jointly  build  and  keep 
in  repair  fences  on  or  near  the  county 
line,  to  prevent  stock  straying  from 
one  county,  in  which  the  Stock  Law  is 
not  in  force,  to  the  other  in  which  it 
is  in  force,  is  held  to  be  constitution- 
al. 

In  Newsom  v.  Earnheart  (1882)  86 
N.  C.  391,  it  is  held  that  a  statute  per- 
mitting the  association  of  detached 
parts  of  several  townships  into  a  sin- 
gle stock  or  fencing  district  is  not  un- 
constitutional on  the  ground  that  the 
Constitution  recognizes  only  the  terri- 
torial division  of  the  county  and  town- 
ship municipal  organization. 

In  State  v.  Mathis  (1908)  149  N.  C. 
646,  63  S.  E.  99,  it  is  held  that  the 
legislature  may  require  stock  to  be 
fenced  in,  and  relieve  landowners  of 
the  duty  to  fence  it  out,  either  in  re- 
spect to  the  whole  state  or  political 
divisions  thereof,  and  that  it  may  de- 
clare a  mountain  range,  a  creek,  or 
other  natural  or  political  boundary  a 
lawful  fence,  or  the  limit  within 
which  the  law  shall  operate. 

In  Archer  v.  Joyner  (1917)  173  N. 
C.  75,  91  S.  E.  699,  it  is  held  that  a 
statute  providing  for  the  impoundin«r 
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of  stock  trespassing  on  lands  in  cer^ 
tain  townships,  and  authorizing  any 
one  or  more  citizens  in  such  township, 
or  in  those  adjacent  thereto,  to  con- 
struct at  their  own  expense  a  line 
fence,  erect  gates,  etc.,  when  consid- 
ered necessary  for  their  proper  pro- 
tection, and  to  condemn  land  upon 
which  to  place  the  fence,  is  constitu- 
tional. 

S.  Tides;  amendtnetits. 

Statutes  providing  for  the  estab- 
lishment and  regulation  of  fencing  or 
stock  districts,  and  for  the  distraining 
of  stock  trespassing  therein,  have 
been  generally  sustained  as  against 
attacks  on  the  ground  of  violation  of 
constitutional  provisions  that  stat- 
utes should  embrace  but  one  subject, 
which  should  be  expressed  in  the  title, 
and  that  laws  should  not  be  amended, 
extended,  or  repealed  by  mere  refer- 
ence to  the  title  or  number  thereof. 
Dillard  v.  Webb  (1876)  66  Ala.  468; 
Street  v.  Hooten  (1902)  131  Ala.  492, 
32  So.  580;  Flowers  v.  State  (1907)  83 
Ark.  208,  103  S.  W.  384;  Harrington 
v.  White  (1917)  131  Ark.  291,  199  S. 
W.  92;  Puckett  v.  Young  (1901)  112 
Ga.  578,  37  S..E.  880;  Erlinger  v.  Bo- 
neau  (1869)  51  111.  94;  Peterson  v. 
State  (1900)  104  Tenn.  127,  56  S.  W. 
834;  Wright  v.  Cunningham  (1905) 
115  Tenn.  445,  91  S.  W.  293;  Thomas 
v.  State  (1916)  136  Tenn.  47,  188  S. 
W.  617. 

In  Dillard  v.  Webb  (Ala.)  supra, 
the  statute  was  entitled,  "An  Act  to 
Establish  the  Canebrake  Agricultur- 
al District,  to  Provide  for  the  Secur- 
ing of  the  Same  and  the  Management 
of  Its  Affairs."  It  contained  provi- 
sions as  to  the  territory  to  be  includ- 
ed ;  the  construction  within  the  bound- 
ary lines  of  said  district  of  one 
outside  fence  with  necessary  gates  and 
outlets;  the  election  of  commission- 
ers who  should  have  entire  control 
«ver  said  fences  and  gates;  the  levy- 
ing of  tax  on  all  lands  therein  for 
erecting  pounds  and  building  the 
fence  and  keeping  the  same  in  repair; 
the  restraining  of  stock  from  going  at 
large,  the  impounding  of  any  stock 
found  at  large  or  trespassing,  and  the 
reclaiming  thereof  by  the  owner  up- 
on the  pajnment  of  such  fees  and  com- 


pensation as  the  commissioners  might 
establish,  together  with  such  dam- 
ages as  any  person  might  have  sus- 
tained by  the  trespass,  the  appoint- 
ment of  superintendents  and  agents 
to  carry  into  effect  the  provisions  of 
the  act,  and  the  fixing  of  the  compen- 
sation of  the  commissioners  and  their 
agents.  The  court  held  that  the  title 
of  the  act  sufficiently  disclosed  the 
subject,  and  that  all  the  powers  grant- 
ed were  cognate  and  incidental  to 
the  one  controlling  subject,  namely, 
the  growth,  cultivation,  and  preserva- 
tion of  field  crops,  since  whether  land 
should  be  fenced,  whether  stock 
should  be  permitted  to  run  at  large 
or  should  be  kept  in  inclosures,  and 
a  speedy  method  of  preventing  the  de- 
struction of  crops  if  animals  trespass 
upon  them,  are  among  the  obvious  in- 
quiries and  economics  of  successful 
agriculture. 

In  Street  v.  Hooten  (1902)  131  Ala. 
492,  32  So.  580,  it  is  held  that  a  stat- 
ute entitled,  "An  Act  to  Amend  an 
Act  Entitled  an  Act  to  Provide  for  the 
Extension  of  Stock  Law  in  Clay  Coun- 
ty, Approved  February  11,  1897,"  is 
not  unconstitutional  on  the  ground 
that  the  title  fails  to  express  the  sub- 
ject of  the  act,  which  was  to  extend 
the  Stock  Law  in  the  said  county, 
where  such  subject  is  clearly  ex- 
pressed in  the  act  which  is  amended, 
even  though  such  amended  act  was  it- 
self unconstitutional.  It  is  also  held 
that  a  constitutional  provision  that 
"no  law  shall  be  revived,  amended,  or 
the  provisions  thereof  extended  or 
conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  re- 
vived, amended,  extended,  or  con- 
ferred shall  be  re-enacted  and  pub- 
lished at  length,"  is  not  violated  by 
a  provision  that  adjacent  Stock  Law 
districts  established  under  it  should 
be  governed  by  the  law  prohibiting 
stock  from  running  at  large  in  Clay 
county,  but  providing  a  complete  sys- 
tem for  the  organization  and  regula- 
tion of  such  districts,  and  incorporat- 
ing and  re-enacting  all  the  provisions 
of  the  prior  law  applicable  thereto. 

In  Erlinger  v.  Boneau  (1869)  51 
111.  94,  it  is  held  that  a  constitutional 
provision  that  no  private  or  local  law 
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^ch  may  be  passed  by  the  general 
assembly    shall    embrace   more   than 
one  subject,    and   that  shall  be   ex- 
pressed in  the  title,  is  not  violated  by 
the  statute  entitled,  "An  Act  to  Pre- 
vent Domestic  Animals  from  Running 
at  Large  in  the  Counties  of  Monroe, 
St  Claire,  and  Other  Counties,"  even 
though  the  body  of  the  statute  pro- 
vides that  if  the  majority  of  the  legal 
voters  of  a  county  reject  the  act,  and 
the  majority  of  those  in  one  or  more 
precincts    of    such    county    adopt   it, 
snch  act  shall  go  into  effect  in  such 
precinct. 

This  case  further  holds  that  a  pro- 
vision that  if  the  owner  of  stock  found 
trespassing  within  the  stock  district 
fails  to  claim  the  same  within  a 
specified  time,  it  shall  be  considered 
as  estray,  and  dealt  with  according- 
ly, is  not  an  amendment  of  the  gen- 
eral Estray  Law  so  as  to  make  it  in- 
valid, because  that  fact  is  not  stated 
in  its  title. 

In  Harrington  v.  White  (1917)  181 
Ark.  291,  199  S.  W.  92,  it  is  held  that 
a  constitutional  provision  that  the 
provisions  of  no  law  shall  be  extend- 
ed by  reference  to  its  title  only  is 
not  violated  by  a  section  of  a  law  pro- 
viding for  the  establishment  of  Stock 
Law  districts,  which,  after  providing 
for  the  distraining  of  stock  found 
running  at  large  therein,  states  that 
if  the  owner  of  such  stock  be  not 
known,  or  fail  to  make  compensation 
for  the  taking  up  and  keeping  of  the 
name,  the  stock  shall  be  dealt  with  as 
required  by  law  with  respect  to  tak- 
ing up  such  property,  as  estrays  un- 
der the  Estray  Law  of  the  state,  since 
it  comes  within  the  rule  that  where 
a  statute  by  its  own  language  grants 
some  power,  confers  some  right,  or 
creates  some  burden  or  obligation,  it 
is  not  in  conflict  with  the  Constitu- 
tion, although  it  may  refer  to  some 
other  existing  statute  for  the  purpose 
of  pointing  out  the  procedure  in  ex- 
ecuting the  power,  enforcing  the 
right,  or  discharging  the  burden. 

In  Flowers  v.  State  (1907)  83  Ark. 
208, 103  S.  W.  384,  it  is  held  that  there 
la  no  eonstitntional  objection  to  a 
*tatnte  intended  to  authorize  the  es- 
ttblisbment  ot   districts  to  restrain 


small  stock  being  enacted  in  form  as 
an  amendment  to  the  general  Fencing 
Law,  though  in  fact  it  repeats  the 
provisions  of  the  general  law  and 
adds  the  provision  relating  to  small 
stock. 

In  Puckett  v.  Young  (1901)  112  Ga. 
678,  37  S.  E.  880,  it  is  held  that  a  con- 
stitutional provision  that  "no  law  or 
section  of  the  Code  shall  be  amended 
or  repealed  by  mere  reference  to  its 
title"  or  number,  "but  the  amending 
or  repealing  act  shall  distinctly  de- 
scribe the  law  to  be  amended  or  re- 
pealed, as  well  as  the  alteration  to  be 
made,"  is  not  violated  by  a  statute 
entitled,  "An  Act  to  Amend  Sections 
1778  and  1781  of  the  Code  of  Georgia 
ol  1895,  in  Regard  to  Stock  Law  in 
Militia  Districts  by  Providing  When, 
and  on  What  Conditions,  the  Stock 
Law  Is  to  Go  into  Effect  in  Such  Dis- 
tricts." 

Constitutional  provisions  that  an. 
act  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the  title, 
are  held  not  to  be  violated  by  statutes 
entitled,  in  substance,  acts  to  prevent 
live  stock  from  running  at  large  in 
counties  having  a  designated  popula- 
tion, and  to  prevent  the  necessity  of 
fencing  lands  in  counties  affected  by 
this  act  or  that  may  hereafter  be  af- 
fected by  it,  although  they  not  only 
provide  that  it  shall  be  a  misdemean- 
or to  allow  stock  to  run  at  large  in 
such  counties,  but  further  enact  that 
the  owners  of  such  stock  shall  be 
liable  for  damage  done  by  it,  and  give 
the  injured  party  a  right  to  distrain 
the  stock  and  to  a  lien  upon  the  same 
for  the  damage  done,  in  Peterson  v. 
State  (1900)  104  Tenn.  127,  56  S.  W. 
834;  Thomas  v.  State  (1916)  136 
Tenn,  47,  188  S.  W.  617. 

In  Wright  V.  Cunjiingham  (1905)  11& 
Tenn.  445,  91  S.  W.  293,  it  is  held  that 
a  statute  entitled,  "An  Act  to  Amend 
Chapter  177  of  the  Act  of  1903  Being 
an  Act  to  Prohibit  the  Running  at 
Large  of"  small  stock  in  counties 
having  a  specified  population,  "and 
Fixing  the  Penalty  for  the  Violation 
of  Same,"  does  not  violate  a  constitu- 
tional provision  that  "no  bill  shall  be- 
come a  law  which  embraces  more- 
than  one  subject  and  that  subject  to> 
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be  expressed  in  the  title.  All  acts 
which  repeal,  revive  or  amend  former 
laws  shall  recite  in  their  caption  or 
otherwise  the  title  or  substance  of 
the  law  repealed,  revived  or  amend- 
ed,"— although  the  body  of  the  act 
provides  for  an  election  in  the  coun- 
ties affected  thereby,  for  the  purpose 
of  determining  whether  or  not  such 
acts  shall  be  operative  therein. 

In  a  few  cases,  however,  such 
statutes  have  been  overthrown  on  the 
ground  that  they  violated  constitu- 
tional provisions  of  this  character. 
Rider  v.  State  (1918)  132  Ark.  27,  200 
S.  W.  275;  State  v.  Sloan  (1914)  258 
Mo.  305,  167  S.  W.  500;  Ward  Cattle 
&  Pasture  Co.  v.  Carpenter  (1918)  — 
Tex.  — ,  200  S.  W.  521,  affirming 
(1914)  —  Tex.  Civ.  App.  — ,  168  S.  W. 
408. 

In  Rider  v.  State  (Ark.)  supra,  it 
is  held  that  a  constitutional  provi- 
sion that  no  law  shall  be  revised, 
amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to 
the  title  only,  but  so  much  thereof  as 
is  revised,  amended,  extended,  or  con- 
ferred shall  be  re-enacted  and  pub- 
lished at  length,  is  violated  by  a 
statute  entitled,  "An  Act  to  Amend 
Act  No.  310  of  the  Act  of  the  General 
Assembly  of  1909,"  where  the  sole 
provision  of  the  law  was  that,  wher- 
ever the  original  act  which  created 
a  stock  district  read  "Charleston  Dis- 
trict of  Franklin  County,"  it  should 
be  amended  to  read  "Charleston  Dis- 
trict of  Franklin  County  and  Barham 
and  Wittich  Townships  of  Franklin 
County." 

In  State  v.  Sloan  (1914)  268  Mo. 
305,  167  S.  W.  600,  a  statute  entitled, 
"An  Act  to  Amend  Section  794  of 
Article  6,  and  Chapter  6  of  the  Re- 
vised Statutes  of  ^.Missouri  of  1909 
Entitled,  'Herding  by  Nonresidents,' 
"by  Adding  Certain  Words  Thereto," 
is  held  to  violate  a  constitutional  pro- 
vision that  the  subject-matter  of  a 
statute  shall  be  embraced  in  its  title, 
where  the  body  of  the  act  applied  to 
residents  equally  with  nonresidents. 

In  Ward  Cattle  &  Pasture  Co.  v.  Car- 
penter (Tex.)  supra,  it  is  held  that  a 
statute  entitled,  in  substance,  An  act 
to  amend  a  specified  law  with    refer- 


ence to  the  mode  of  preventing  ani- 
mals from  running  at  large  in  coun- 
ties named  so  as'  to  include  certain 
counties,  is  violative  of  the  constitu- 
tional requirement  as  to  the  titles  of 
statutes,  where  the  body  of  the  act 
attempts  to  exclude  another  county 
from  the  operation  of  the  original 
law. 

o.  Delegation  of  po%ver;  local  option. 

The  question  of  the  constitutionali- 
ty of  statutes  relating  to  fencing  dis- 
tricts or  districts  within  which  stock  is 
allowed  to  run  at  large  arises  most  fre- 
quently with  reference  to  the  delega- 
tion df  powers. 

A  few  cases  hold  that  the  operation 
of  such  statutes  in  particular  dis- 
tricts cannot  be  made  contingent  up- 
on the  favorable  vote  of  the  electors 
thereof.  Weir  v.  Cram  (1873)  37 
Iowa,  649  (a  statute  allowing  the 
distraining  of  trespassing  cattle,  re- 
gardless of  the  lawfulness  of  a  fence 
surrounding  the  property  trespassed 
upon) ;  Lammert  v.  Lidwell  (1876) 
62  Mo.  188,  21  Am.  Rep.  411  (a  stat- 
ute making  it  unlawful  for  cattle  to 
run  at  large  in  any  county  which, 
by  majority  vote,  should  agree  to  re- 
strain them) ;  Wright  v.  Cunningham 
(1905)  115  Tenn.  445,  91  S.  W.  293 
(a  statute  prohibiting  the  running  at 
large  of  certain  animals  in  certain 
counties,  to  be  effective  only  in  such 
counties  as  should  adopt  it  by  majori- 
ty vote). 

It  is,  however,  generally  held  that, 
where  the  statute  is  complete  in  it- 
self, there  is  no  unconstitutional  dele- 
gation of  power  in  making  its  opera- 
tion dependent  upon  the  vote  or  pe- 
tition of  the  electors  or  freeholders 
of  the  district,  or  upon  the  determina- 
tion by  a  local  court  of  the  existence 
of  the  conditions  prescribed  in  the 
statute. 

Alabama. — Stanfill  v.  County  Reve- 
nue Ct.  (1885)  80  Ala.  287;  Dunn 
V.  County  Revenues  Ct.  (1888)  86  Ala. 
144,  4  So.  661;  McGraw  v.  Greene 
County  (1890)  89  Ala.  407,  8  So.  862; 
Edmondson  v.  Ledbetter  (1897)  114 
Ala.  477,  21  So.  989;  Davis  v.  State 
(1904)  141  Ala.  84,  109  Am.  St  Rep. 
19,  37  So.  454;  Benedict  v.  Board  of 
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Bevenue  (1912)  177  Ala.  62,  68  So. 
S06;  Edwards  v.  Bibb  County  (1916) 
193  Ala.  564,  69  So.  449. 

Arkansas. — Harrinirton  v.  White 
(1917)    181  Ark.  291,  199  S.  W.  92. 

Illinois.  —  Erlinger  ▼.  Boneau 
(1869)  61  III.  94. 

MississippL  —  Ormand  v.  White 
(1905)  85  Miss.  276,  37  So.  834. 

North  Carolina. — Cain  v.  Davie 
0)nnty  (1882)  86  N.  C.  8;  Newsom 
V.  Eamheart  (1882)  86  N.  C.  391. 

Texas.  —  Armstrong  v.  Traylor 
(1895)  87  Tex.  598,  30"  S.  W.  440; 
Roberson  v.  State  (1901)  42-  Tex. 
Grim.  Rep.  596,  63  S.  W.  884;  Ex  parte 
Cowden  (1914)  74  Tex.  Crim.  Rep. 
449,  168  S.  W.  539. 

Utah.  —  Peterson  v.  Patterson 
(1913)  42  Utah,  270,  180  Pac.  241. 

Washington.  —  State  v.  Storey 
(1909)  61  Wash.  630,  99  Pac.  878. 

West  Virginia.— Haigh  v.  Bell 
(1895)  41  W.  Va.  19,  31  L.R.A.  181, 
23  S.  E.  666. 

In  Dunn  ▼.  County  Revenues  Ct. 
(1888)  85  Ala.  144,  4  So.  661,  it  is  said: 
"No  doubt  can  exist  as  to  the  power  of 
the  legislature  to  confer  on  the  govern- 
ing body  of  a  county  the  authority 
to  accept  or  reject  the  terms  of  a 
Stock  Law,  and  to  fix  the  area  of  the 
district"  to  which  it  shall  apply,  in 
the  mode  pointed  out  by  the  law. 

And  it  is  held  that  laws  which  are 
complete  in  themselves,  providing  for 
the  regulating  of  the  running  of  stock 
at  large  and  the  enforcement  of  the 
rights  of  all  parties  to  be  affected 
by  them  in  the  particular  locality 
to  which  they  are  made  applicable, 
do  not  violate  the  constitutional  rule 
against  delegation  -of  legislative  au- 
thority, even  though  they  leave  to  the 
court  of  county  revenue  the  power 
to  determine  the  contingency  on 
which  the  laws,  or  certain  designated 
portions  of  them,  may  go  into  effect. 

In  Davis  v.  State  (1904)  141  Ala. 
84,  109  Am.  St  Rep.  19,  87  So.  454, 
it  is  held  that  a  statute  providing 
that  whenever  ten  freeholders  or 
householders  in  any  beat,  or  part  of 
a  beat,  in  a  specified  county,  shall 
petition  the  probate  judge  of  said 
county,  asking  that  an  election  be 
held  in  said  beat,  or  part  of  said  beat. 


to  decide  whether  in  said  beat,  or 
part  of  said  beat,  stock  shall  be  pro- 
hibited from  running  at  large,  the 
probate  judge  shall  order  an  election 
in  such  beat,  or  part  of  beat,  de- 
scribed in  such  petition,  to  decide 
such  question,  is  not  unconstitution- 
al, as  attempting  to  delegate  to  the 
petitioners  the  power  to  determine 
the  boundaries  of  the  proposed  stock 
district  and  the  voters  who  shall  par- 
ticipate in  the  election,  since  it  sim- 
ply bestows  on  them  the  right  to  pe- 
tition for  an  election  to  be  held  in 
the  beat,  or  part  thereof,  designated 
in  the  petition,  but  at  the  election  all 
the  qualified  voters  of  the  beat  or 
part  of  beat  designated  have  a  right 
to  vote,  and  may  approve  or  defeat 
the  recommendation  of  the  petition- 
ers. 

That  a  statute  providing  that  when- 
ever any  ten  freeholders  petition  in 
writing  for  an  order  establishing  a 
district  wherein  stock  shall  not  be  al- 
lowed to  run  at  large,  and  such  peti- 
tion is  filed  and  notice  thereof  given 
as  provided  in  the  statute,  the  court 
must  hear  the  petition  and  any  person 
opposed  to  it,  and  make  an  order 
granting  or  dismissing  such  petition 
in  whole  or  in  part,  does  not  un- 
constitutionally delegate  legislative 
power  to  the  court,  is  held  in  Stan- 
fill  y.  County  Revenue  Ct.  (Ala.) 
Bupr&;  McGraw  v.  Greene  County 
(1890)  89  Ala.  407,  8  So.  852;.Ed- 
mondson  v.  Ledbetter  (1897)  114  Ala. 
477,  21  So.  989. 

A  statute  authorizing  commis- 
sioners' courts  to  establish  or  abolish 
Stock  Law  districts  is  not  an  unwar- 
ranted delegation  of  legislative  power. 
Benedict  v.  Board  of  Revenue  (1912) 
177  Ahi.  62,  58  So.  306. 

A  statute  which  confers  upon  the 
courts  of  county  commissioners,  or 
the  courts  of  like  jurisdiction  in  their 
respective  counties,  authority  to  di- 
rect and  supervise  the  holding  of 
elections  for  establishing  Stock  Law 
districts  and  to  declare  the  results  of 
such  elections,  and  provides  that 
proceedings  to  establish  a  Stock  Law 
district  shall  be  commenced  by  peti- 
tion of  the  freeholders,  is  a  valid 
exercise  of  the  police  power.     Ed- 
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wards  v.  Bibb  County  (191S)  198  Ala. 
564,  69  So.  449. 

In  Harrington  v.  White  (1917)  181 
Ark.  291,  199  S.  W.  92,  a  statute  pro- 
viding that  upon  petition  of  a  pr&- 
scribed  percentage  of  the  voters  in 
8  district  the  county  court  shall  make 
an  order  for  an  election  in  such  dis- 
trict on  the  question  of  restraining 
stock  from  running  at  large,  and  that 
if  the  election  result  in  favor  of  en- 
forcing the  law  it  shall  go  into  effect 
six  months  thereafter  in  6uch  dis- 
trict, ia  held  to  come  within  the  rule 
that  the  legislature  may  make  a  law 
to  delegate  the  power  to  determine 
some  fact  or  state  of  things  upon 
which  the  law  makes  or  intends  to 
make  its  own  action  depend. 

In  Erlinger  v.  Boneau  (1869)  61 
111.  94,  it  is  held  that  it  is  fairly  with- 
in the  scope  of  legislative  power  to 
prescribe  as  one  of  the  conditions 
upon  which  a  Stock  Law  shall  come 
into  operation,  or  be  defeated,  that 
it  shall  depend  upon  a  vote  of  the 
people  of  the  locality  to  be  affected 
thereby. 

In  Ormand  v.  White  (1905)  85 
Miss.  276,  37  So.  834,  it  is  held  that 
a  statute  providing  for  the  establish- 
ment of  Stock  Law  districts  by  peti- 
tion and  vote  is  not  in  violation  of 
a  constitutional  provision  vesting 
the  legislative  power  of  the  state  in 
the  legislature.  ' 

In.  Cain  V.  Davie  County  (1882)  86 
N.  C.  8,  a  provision  in  a  statute  in- 
tended to  prevent  live  stock  from 
running  at  large  in  certain  counties 
by  erecting  a  fence  around  the 
boundaries,  that  such  statute  should 
take  effect  upon  the  petition  of  a 
majority  of  the  qualified  voters  with- 
in the  territory  affected  thereby,  is 
held  not  to  be  an  unconstitutional 
transfer  of  legislative  power  to  the 
voters. 

In  Newson  v.  Earnheart  (1882)  86 
N.  C.  391,  it  is  held  that  a  statute 
making  it  unlawful  for  stock  to  run 
at  large  within  the  limits  of  specified 
counties  upon  condition  that  the 
qualified  voters  in  them,  respectively, 
shall  adopt  the  provisions  of  the  act, 
is  not  unconstitutional.  The  court 
says:    "Certainly  the  power  to  pass 


laws  operating  within  a  limited 
locality  has  been  too  long  exercised 
by  the  general  assembly  to  be  now 
called  into  question,  and  it  is  well 
settled  that  its  operation  at  all  may 
be  made  to  depend  upon  the  will  of 
the  electors  within  its  bounds,  ex- 
pressed at  the  ballot  box." 

In  Armstrong  v,  Traylor  (1895)  87 
Tex.  598,  30  S.  W.  440,  it  is  held  that 
under  a  constitutional  provision  that 
the  legislature  may  pass  laws  for  the 
regulation  of  live  stock,  and  exempt 
from  the  operation  of  such  laws  any 
counties  or  sections,  providing  any 
local  laws  thus  passed  shall  be  sub- 
mitted to  the  freeholders  of  the  sec- 
tion to  be  affected  thereby,  and  ap- 
proved by  them  before  it  shall  g« 
into  effect,  the  legislature  might  au- 
thorize the  voters  to  designate  the 
boundaries  of ,  the  subdivision  Ib 
which  they  desire  that  the  law  shall 
be  applied,  and  might  enact  a  law 
regulating  live  stock  in  any  given 
county  or  in  any  subdivision  of  such 
county,  or  a  law  not  to  be  in  force 
in  any  county  or  part  of  a  county 
until  adopted  by  the  voters  thereof. 

In  Roberson  v.  State  (1901)  42  Tex. 
Crim.  Rep.  595,  63  S.  W.  884,  it  is 
held  that  under  a  constitutional  pro- 
vision that  "the  legislature  may  pass 
laws  for  the  regulation  of  live  stock 
and  the  protection  of  live  stock 
raisers  in  the  stock-raising  portion 
of  the  state,  and  exempt  from  the 
operation  of  such  laws  other  por- 
tions," any  local  law  thus  passed  to 
be  submitted  to  the  freeholders  of 
the  section  to  be  affected  thereby,  and 
approved  by  them,  the  legislature 
might  pass  a  law  authorizing  free- 
holders of  an  agricultural  county  to 
vote  on  a  law  regulating  live  stock. 
Followed  in  Ex  parte  Cowden  (1914) 
74  Tex.  Crim.  Rep.  449,  168  S.  W. 
539. 

In  Peterson  v.  Petterson  (1913)  42 
Utah,  270,  130  Pac.  241,  it  is  held 
that  a  statute  providing  that  any 
county  or  precinct  thereof  may,  by 
vote,  declare  in  favor  of  fencing 
farms  and  allowing  domestic  ani- 
mals to  run  at  large,  and  that  in  such 
case  the  provisions  of  a  statute  au- 
thorizing the  detention  and  sale  of 
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animals  for  damages  should  be  In- 
operative, is  not  void  as  a  delegation 
of  legislative  functions  to  the  voters. 
In  State  ▼.  Storey  (1909)  61  Wash. 
€30,  99  Pac  878,  it  is  held  that  a 
statute  providing  that  it  shall  be  un- 
lawful for  stock  to  ran  at  large  in 
any  county  of  a  state  in  which  three 
fourths  of  the  land  outside  of  incor- 
porated cities  and  towns  are  under 
fence,  and  that  it  shall  be  the  duty  of 
the  board  of  county  commissioners 
«f  the  respective  counties,  when  ten 
or  more  freeholders  shall  make  ap- 
plication for  the  enforcement  of  the 
act,  to  at  once  determine  whether 
three  fourths  of  such  land  are  under 
fence,  is  not  invfilid  as  delegating 
legislative  power  to  the  petitioners, 
nor  as  conferring  judicial  powers  on 
the  commissioners. 

In  Haigh  v.  Bell  (1895)  41  W.  Va. 
19,  81  L.RA.  131,  23  S.  E.  666,  it  is 
held  that  there  is  no  unconstitutional 
delegation  of  power  in  a  provision 
that  a  statute  making  it  unlawful  for 
owners  to  permit  their  hogs  to  run  at 
large  extends  to  all  "counties  in  the 
state,  provided  that  the  county  court 
may,  upon  the  petition  of  one  hun- 
dred voters  of  the  county,  direct  to 
have  the  same  enforced  in  their  said 
county  or  in  any  district  or  districts 
thereof." 

In  Smalley  v.  Rutherford  County 
(1898)  122  N.  C.  607,  29  S.  E.  904,  it 
is  held  that  a  statute  providing  that 
the  question  of  adopting  a  statute 
relating  to  fences  and  the  keeping  of 
stock  might  be  submitted  to  the  elec- 
tors of  townships,  districts,  or  other 
territories  of  the  county,  or  of  the 
county  itself,  is  not  violative  of  local 
self-government,  even  though  under 
it  the  voters  in  a  smaller  subdivisicm, 
which  has  adopted  the  law,  may  peti- 
tion and  vote  for  its  extension  to  in- 
clude the  whole  county. 

d.  Ttucatton. 

Assessments  for  the  construction 
of  fences  around  stock  or  fencing 
districts  are  generally  held  to  be  in 
the  nature  of  assessments  for  local 
improvements,  and  hence  not  within 
constitutional  provisions  relating  to 
taxes  in  general.    Staewel  v.  Fencing 


Dist  (1902)  71  Ark.  17,  70  S.  W.  308, 
affirmed  in  (1902)  71  Ark.  28,  71  S.  W. 
247;  Cain  v.  Davie  County  (1882)  86  N. 
C.  8;  Shuford  v.  Lincoln  County  (1882) 
86  N.  C.  562;  Greene  County  v.  Le- 
noir County  (1885)  92  N.  C.  180; 
Busbee  v.  Wake  County  (1885)  93  N.  C. 
148;  Tripp  v.  Pitt  County  (1912)  158 
N.  C.  180, 73  S.  E.  896;  Evans  v.  Forbes 
(1912)  158  N.  C.  586, 73  S.  E.  898. 

A  statute  providing  for  the  levy- 
ing of  a  tax  upon  the  land  within 
districts  availing  themselves  of  the 
Stock  Law,  for  the  purpose  of  con- 
structing fences  around  their  bound- 
aries, is  held  to  be  in  the  nature  of  a 
local  assessment,  and  hence  not  ob- 
noxious to  a  constitutional  provision 
that  taxation  shall  be  equal,  uniform, 
and  ad  valorem  upon  all  property,  in 
Cain  V.  Davie  County  (1882)  86  N.  C. 
8;  Shuford  v.  Lincoln  County  (1882) 
86  N.  C.  552;  Greene  County  v.  Lenoir 
County  (1885)  92  N.  C.  180;  Busbee 
V.  Wake  County  (1886)  93  N.  C.  143. 

In  Greene  County  v.  Lenoir  (bounty 
(1885)  92  N.  C.  180,  supra,  this  con- 
clusion is  said  not  to  be  affected  by 
the 'fact  that  parts  of  two  counties 
are  united  in  the  district,  and  that 
more  fencing  would  be  required  in 
one  county  than  in  the  other. 

In  Shuford  v.  Lincoln  County 
(1882)  86  N.  C.  552,  it  is  held  that 
a  constitutional  provision  that  no  tax, 
except  for  necessary  expenses,  shall 
be  levied  by  any  county  or  other 
municipal  corporation  unless  sanc- 
tioned by  a  vote  of  the  majority  of  the 
qualified  voters  therein,  does  not  ap- 
ply to  a  tax  levied  under  the.provisions 
of  the  Stock  Law  for  the  purpose  of 
erecting  fences  in  compliance  there- 
with, as  such  tax  is  in  the  nature  of 
a  local  assessment.  This  is  approved 
in  Greene  County  v.  Lenoir  County 
(N.  C.)  supra;  Busbee  v.  Wake  Coun- 
ty (1885)  98  N.  C.  143;  Tripp  v.  Pitt 
County  (1912)  158  N.  C  180,  73  S.  E. 
896;  Evans  v.  Forbes  (1912)  158  N.  G 
586,  73  S.  E.  898. 

In  Busbee  v.  Wake  County  (1885) 
93  N.  C.  143,  the  court  intimates,  aU 
though  basing  its  decision  upon  other 
points,  that  a  constitutional  provision 
prohibiting  counties,  towns,  etc., 
from  contracting  debts  and  levying 
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taxes  except  for  their  necessary  ex- 
penses, might  not  apply  to  an  assess- 
ment for  fencing  in  stock  districts, 
on  the  ground  that  the  cost  of  such 
fence  would  be  a  necessary  expense, 
but  the  later  cases  of  Keith  v.  Lock- 
hart  (1916)  171  N.  C.  461,  88  S.  E. 
640,  Ann.  Cas.  1918D,  916,  and  Archer 
V.  Joyner  (1.917)  173  N.  C.  75,  91  S. 
E.  699,  hold  directly  to  the  contrary. 
In  Stiewel  v.  Fencing  Dist.  (1902) 
71  Ark.  17,  70  S.  W.  308,  affirmed  in 

(1902)  71  Ark.  28,  71  S.  W.  247,  it  is 
held  that  a  statute  requiring  the  as- 
sessment of  the  cost  of  a  district 
fence  upon  the  land  in  such  district, 
assessing  each  parcel  according  to  its 
value  as  shown  by  the  last  county 
assessment,  is  not  unconstitutional 
as  authorizing  an  assessment  irre- 
spective of  benefits,  since  it  must  be 
construed  as  containing  an  implied 
proviso  that  such  cost  shall  not  ex- 
ceed the  benefits  received. 

In  McCullough  v.  Graham  (1904) 
70  S.  C.  63,  49  S.  E.  1,  it  is  held  that 
a  statute  exempting  certain  town- 
ships from  the  operation  of  a  general 
Stock  Law,  and  providing  for  levying 
and  collecting  a  tax  for  the  purpose 
of  erecting  and  maintaining  a  fence 
separating  such  townships  from  the 
section  subject  to  the  general  Stock 
Law,  is  not  rendered  void  by  the  sub- 
sequent adoption  of  a  constitutional 
provision  that  the  general  assembly 
shall  not  have  power  to  authorize  any 
county  or  township  to  levy  a  tax  for 
any  except  certain  specified  purposes, 
none  of  which  include  the  building 
or  maintaining  of  a  fence,  since  the 
provision  of  the  Constitution  was 
prospective. 

In  Harper  v.  New  Hanover  County 

(1903)  138  N.  C.  106,  45  S.  E.  526, 
however,  it  is  held  that  a  statute  re- 
pealing the  Stock  Law  as  to  a  partic- 
ular township,  and  providing  that  the 
commissioners  of  the  county  within 
which  such  township  was  located 
should  fence  where  necessary,  paying 
the  expenses  from  the  general  fund 
in  the  county  treasury,  and  there- 
after levy  on  all  taxable  real  estate 
in  the  county  a  tax  suflUcient  to  re- 
place the  amount  so  drawn  out,  if 
regarded  as  authorizing  a  tax,  is  in 


violation  of  a  constitutional  provision 
directing  that  all  taxes  shall  be  uni- 
form and  ad  valorem  upon  all  property, 
while,  if  regarded  as  providing  for  a 
special  assessment,  it  is  invalid  as 
authorizing  assessments  on  the  real  es- 
tate of  the  entire  county,  including 
that  of  the  township  withdrawn  from 
the  benefits  of  the  Stock  Law,  and  that 
it  could  not  be  held  valid  as  to  pro- 
visions other  than  that  imposing  the 
tax,  since  it  could  not  be  presumed 
that  the  legislature  would  have  au- 
thorized a  building  of  the  fence  with 
funds  drawn  out  of  the  general  fund, 
without  also  making  provision  for  re- 
placing the  money  withdrawn. 

While  in  Keith  .v.  Lockhart  (1916) 
171  N.  C.  451,  88  S.  £.  640,  Ann.  Gas. 
1918D,  916,  it  is  held  that  a  statute 
authorizing  a  special  tax  for  the  con- 
struction of  county  fences,  and  ex- 
empting therefrom  the  property  of 
natural  persons,  violates  a  constitu- 
tional provision  that  all  taxes  shall 
be  uniform  and  ad  valorem  on  all 
property,  except  property  exempted 
by  the  Constitution. 

In  Archer  v.  Joyner  (1917)  178 
N.  C.  75,  91  S.  E.  699,  a  provision  of 
a  Stock  Law  for  an  assessment  on 
property  returned  for  taxation  in  the 
county,  to  erect  fences  between  the 
lines  of  certain  townships  therein 
named  and  townships  adjacent  to 
them,  cannot  be  upheld  as  an  assess- 
ment, because  it  is  imposed  upon  both 
real  and  personal  property,  and,  as  to 
a  portion  of  it,  in  territory  to  receive 
no  benefit  from  the  erection  of  the 
fence. 

e.  Special,  local,  or  diaortminatory  latos. 

Statutes  relating  to  fencing  or 
stock  districts  have  generally  been 
held  not  to  conflict  with  constitution- 
al provisions  against  local,  special, 
or  discriminatory  laws. 

Alabama. — Dunn  v.  County  Reve- 
nues Ct.  (1888)  85  Ala.  144.  4  So. 
661;  Benedict  v.  Revenue  &  Road 
Comrs.  (1912)  177  Ala.  52,  58  So. 
S06. 

Arkansas.  —  Hendricks  t.  Block 
(1906)  80  Ark.  388,  97  S.  W.  63; 
Henderson  v.  Dearing  (1909)  89  Ark. 
598,  117  S.  W.  1066. 
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Califonia.  —  Wigmore  t.  Buell 
(1898)  122  Cal.  144,  54  Pac.  600. 

Dakota. — Sprague  t.  Fremont,  E.  & 
H.  v.  R.  Co.  (1888)  6  Dak.  86,  60  N. 
W.  617. 

iowal— Dalby  v.  Wolf  (1862)  14 
Iowa,  228. 

Kansas. — ^Noffzigger  v.  McAllister 
(1873)  12  Kan.  315;  Keyes  v.  Snyder 
(1875)  15  Kan.  143.  , 

Missouri. — State  use  of  Ott  v.  Au- 
bnchon  (1880)  8  Mo.  App.  325. 

New     Mexico. — Sears     v.     Fewson 

(1909)  15  N.  M.  132,  103  Pac.  268; 
Scarbrough  v.  Wooten  (1918)  23 
N.  M.  616,  170  Pac.  743;  Eschliman  v. 
Vernon  (1918)  24  N.  M.  332,  171 
Pac.  503. 

Oklahoma. — Johnson  t.  Mocabee 
(1893)  1  Okla.  204,  32  Pac.  336;  Ad: 
dington  v.  Canfield  (1901)  11  Okla. 
204.  66  Pac.  355. 

Soath  Carolina. — Goodale  t.  Sowell 
(1902)  62  S.  C.  516,  40  S.  E.  970; 
Brown  v.  Tharpe  (1906)  74  S.  C. 
207,  54  S.  E.  363;  Sanders  v.  Donnelly 

(1910)  86  S.  C.  94,  67  S.  E.  1070; 
Murphy  v.  Donnelly  (1910)  86  S.  C. 
115,  67  S.  E.  1071. 

Tennessee.  —  Peterson  t.  State 
(1900)  104  Tenn.  127,  56  S.  W.  884; 
Hnrphy  t.  State  (1905)  114  Tenn. 
681,  86  S.  W.  711;  Wright  v.  Cun- 
ningham (1906)  116  Tenn.  445,  91  S. 
W.  293;  Hall  t.  State  (1911)  124 
Tenn.  235,  137  S.  W.  500;  Thomas 
V.  State  (1916)  136  Tenn.  47,  188 
S.  W.  617;  Sullivan  v.  State  (1916) 
136  Tenn.  194,  188  S.  W.  1153. 

Texas.  —  Ex  parte  Thompkins 
(1904)  47  Tex.  Crim.  Rep.  366,  83 
S.  W.  379;  Neuvar  ▼.  State  (1914)  72 
Tex.  Crim.  Rep.  410,  163  S.  W.  58; 
Bishop  ▼.  State  (1914)  74  Tex.  Crim. 
Rep.  214,  167  S.  W.  363. 

Utah.  —  Peterson  ▼.  Petterson 
(1913)    42  Utah,  270,  130  Pac.  241. 

Washington.' —  State  v.  Stor^ 
(1909)    51  Wash.  630,  99  Pac.  878. 

In  some  cases,  however,  a  contrary 
conclusion  Is  reached.  Mathis  t. 
Jones  (1890)  84  6a.  804,  11  S.  E. 
1018;  Darling  v.  Rodgers  (1871)  7 
Kan.  592;  Robinson  v.  Perry  (1876) 
17  Kan.  248;  Utsey  ▼.  Hiott  (1889)  SO 
8.  C.  860,  14  Am.  St  Rep.  910,  9  S.  E. 


338;  Sanders  v.  Venning  (1893)  38 
S.  C.  502,  17  S.  E.  134;  Goodale  v. 
Sowell  (1902)  62  S.  C.  616,  40  S.  E. 
970;  Carter  v.  Barnes  (1910)  87  S.  C 
102,  68  S.  E.  1054;  Sutton  t.  State 
(1896)  96  Tenn.  696,  33  L.R.A.  589, 
86  S.  W.  697. 

In  Henderson  v.  Dearing  (1909)  89 
Aifc.  698,  117  S.  W.  1066,  it  is  held 
that  the  legislature  has  the  power  to 
create  a  fencing  district  by  a  special 
act  and  to  change  its  boundaries  by 
a  subsequent  act. 

A  constitutional  provision  pro- 
hibiting local  laws  creating  Stock 
Law  districts  does  not  prohibit  the 
passage  of  general  laws  authorizing 
commissioners'  courts  to  create  and 
to  abolish  such  districts.  Benedict 
v.  Revenue  &  Road  Comrs.  (1912)  177 
Ala.  52,  58  So.  306. 

In  Wigmore  v.  Buell  (1898)  122 
Cal.  144,  54  Pac.  600,  it  is  held  that  a 
statute  concerning  damages  done  by 
animals  trespassing  on  private  lands 
does  not  violate  a  constitutional  pro- 
vision that  all  laws  of  a  general 
nature  shall  have  a  uniform  opera- 
tion because  it  applies  to  certain 
counties  only,  nor  because  it  allows 
an  attachment  for  the  trespass  with- 
out an  aiRdavit,  thus  introducing  a 
remedy  different  from  that  pointed 
out  in  the  Code. 

In  Dalby  v.  Wolf  (1862)  14  Iowa, 
228,  it  is  held  that  a  statute  which 
provides  that  the  county  judge  may 
submit  to  the  people  of  his  county 
the  question  whether  stock  shall  be 
permitted  to  run  at  large  or  at  what 
time  it  shall  be  prohibited,  does  not 
violate  a  constitutional  provision 
that  all  statutes  of  a  general  nature 
shall  have  a  uniform  operation. 

In  Noffzigger  v.  McAllister  (1873) 
12  Kan.  315,  a  similar  provision  is 
held  not  to  be  violated  by  a  statute 
providing  that  the  board  of  county 
commissioners  of  any  county  may, 
upon  a  petition  of  a  majority  of  the 
qualified  electors  of  any  township, 
make  an  order  that  all  persons  owning 
domestic  animals  shall  keep  them 
confined  in  the  nighttime  for  certain 
portions  of  the  year.  Followed  by 
Keyes  v.  Snyder  (1875)  15  Kan.  143. 

In   Dunn  v.   County  Revenues   Ct. 
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(1888)  85  Ala.  144.  4  So.  661,  it  is 
held  that  acts  authorizing  the  court 
of  county  revenue  to  establish  or 
abolish  districts  in  which  stock  may 
be  prevented  from  running  at  large 
do  not  violate  a  constitutional  pro- 
vision that  the  legislature  shall  not 
have  power  to  authorize  any  munici- 
pal corporation  to  pass  any  law  in- 
consistent with  the  general  laws  of 
the  state,  since  counties  are  not 
municipal  corporations  within  the 
meaning  of  such  provision. 

On  the  same  ground  it  is  held  in 
Johnson  v.  Mocabee  (1893)  1  Okla. 
204,  32  Pac.  336,  that  a  statute  which 
enables  the  electors,  voting  by  dis- 
tricts, to  determine  whether  or  not 
they  will  permit  stock  to  run  at  large, 
is  not  in  conflict  with  the  act  of 
Congress  prohibiting  territorial  legis- 
latures from  passing  local  or  special 
laws  regulating  township  and  county 
affairs,  or  from  passing  special  laws 
where  general  laws  can  be  made  appli- 
cable. 

In  Sears  v.  Fewson  (1909)  15  N.  M. 
182,  103  Pac.  268,  the  same  Federal 
statute  was  held  not  to  be  contra- 
vened by  a  territorial  statute  requir- 
ing the  owners  of  cultivated  land  in  a 
specified  county  to  protect  it  with 
fences  within  a  prescribed  time,  and 
making  the  right  to  recover  damages 
from  the  owners  of  animals  injuring 
the  crops  thereon  depend  on  the  main- 
tenance of  fences. 

In  Scarbrough  v.  Wooten  (1918)  23 
N.  M.  616,  170  Pac.  743,  which  is 
followed  in  Eschliman  v.  Vernon 
(1918)  24  N.  M.  332,  171  Pac.  503,  it 
is  held  that  a  statute  providing  that 
the  inhabitants  of  any  precinct  in 
certain  specified  counties  might  pro- 
hibit the  running  at  large  of  cattle, 
horses,  etc.,  within  such  precinct,  in 
the  manner  therein  provided,  did  not 
violate  a  constitutional  provision  pro- 
hibiting the  legislature  from  passing 
local  or  special  laws  regulating 
counties,  precincts,  or  district  af- 
fairs, since  such  constitutional  pro- 
vision related  only  to  the  county  or 
precinct  in  its  corporate  capacity. 
This  statute  is  further  held  not  to  be 
a  violation  of  a  constitutional  pro- 
vision   forbidding    the    passing    of 


special  laws  where  a  general  law  could 
be  made  applicable,  on  the  ground  that 
it  was  within  the  discretion  of  the 
legislature  to  determine  whether  or 
not  a  general  law  would  be  appli- 
cable. 

This  legislative  discretion  is  held 
in  Addington  v.  Canfield  (1901)  11 
Okla.  204,  66  Pac.  356,  to  save  a  stat- 
ute providing  that,  in  one  portion  of 
the  state,  stock 'should  be  prohibited 
from  running  at  large  unless  per- 
mitted by  a  vote  of  the  people  in  es- 
tablished districts,  while  in  the  other 
portion  it  should  be  permitted  to  run 
at  large  unless  prohibited  by  a  vote 
of  the  people,  from  the  condemnation 
of  a  constitutional  prohibition  against 
the  enactment  of  local  laws,  where  a 
general  law  can  be  made  applicable. 

In  State  use  of  Ott  v.  Aubuchon 
(1880)  8  Mo.  App.  325,  it  is  held 
that  a  statute  which  prohibits  cattle 
and  other  animals  from  running  at 
large  or  being  herded  on  lands  other 
than  those  of  the  owner,  which  by  its 
terms  is  applicable  only  to  the  city 
and  county  of  St.  Louis,  does  not  vio- 
late a  constitutional  provision  that 
no  local  or  special  law  shall  be  en- 
acted where  a  general  law  can  be 
made  applicable,  since  no  law  general 
in  its  terms  could  be  passed  on  the 
subject  of  inclosing  stock  without  in- 
flicting intolerable  mischief  upon 
some  portions  of  the  state. 

In  Peterson  v.  Petterson  (1913)  42 
Utah,  270,  130  Pac.  241,  it  is  held 
that  a  statute  providing  that  any 
county  or  precinct  thereof  might,  by 
a  majority  vote^  declare  in  favor  of 
fencing  farms  and  allowing  domestic 
animals  to  run  at  large,  and  that  in 
such  cases  the  provisions  of  the 
chapter  authorizing  the  detention 
and  sale  of  animals  for  damages 
should  be  inoperative,  is  not  objec- 
tionable as  special  legislation  or  as 
lacking  uniformity  iff  operation. 

In  State  v.  Storey  (1909)  51  Wash. 
630,  99  Pac.  878,  it  is  held  that  a 
statute  providing  that  it  shall  be  un- 
lawful for  live  stock  to  run  at  large 
in  counties  in  which  three  fourths  of 
the  lands,  outside  of  incorporated 
cities  or  towns,  are  under  fence, 
which  fact  is  to  be  determined  by 
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tiie  board  of  county  commissioners 
upon  petition,  is  not  invalid  as  dia- 
eriminatory. 

Statutes  exempting  certain  terri- 
tory from  the  operation  of  a  gen- 
eral Stock  Law  are  constitotlonal. 
Sprague  t.  Fremont,  E.  A;  M.  V.  R. 
Go.  (1888)  6  Dak.  86,  50  N.  W.  617; 
Goodale  v.  Sowell  (1902)  62  S.  C 
516,  40  S.  B.  970;  Brown  ▼.  Tfaarpe 
(1906)  74  a.  C.  207,  M  S.  E.  868; 
Sanders  ▼.  Donnelly  (1910)  86  S.  C. 
94.  67  S,  E.  1070. 

In  Spragve  v.  Fremont,  B.  &  M. 
V.  R.  Co.  (1888)  6  Dak.  86,  50  N.  W. 
617,  it  is  said  that  such  a  statute 
"comes  within  the  police  power  of 
the  legislature,  being  such  a  subject- 
matter  as  was  proper  f6r  the  legis- 
lature to  act  upon  as  is  deemed  best 
for  the  interest  of  such  localities." 

In  Brown  v.  Tharpe  (1906)  74  S.  C. 
207,  54  S.  E.  363,  it  is  held  that  a 
statute  exempting  certain  territory 
from  the  operation  of  a  general  Stock 
Law  does  not  deny  equal  protection 
of  the  laws,  even  though  its  effect 
is  to  impose  upon  citizens  the  burden 
of  fencing  in  the  cultivated  lands, 
when  the  same  is  not  required  of 
citizens  outside  the  district,  and  to^ 
compel  citizens  along  the  boundary* 
line  to  pay  a  penalty  if  their  stock 
should  wander  across  the  boundary 
line. 

In  Hendricks  v.  Block  (1906)  80 
.4rk.  333,  97  S.  W.  63,  it  is  held  that 
a  statute  making  a  specified  kind  of 
fence  a  lawful  fence  in  certain  por- 
tions of  a  named  county,  and  declaring 
it  to  be  unlawful  for  any  swine,  sheep 
or  goats,  or  domestic  animals  of  that 
kind  to  run  at  large  within  such  por- 
tion of  the  county,  and  authorizing 
persons  having  control  of  land  where 
such  animals  are  found  running  at 
large  to  take  them  up  and  impound 
them,  is  not  in  violation  of  a  pro- 
vision of  the  Constitution  declaring 
that  the  general  assembly  shall  net 
grant  to  any  citizen  or  any  class 
privileges  or  immunities  which,  upon 
the' same  terms,  shall  not  equally  be- 
long to  all,  nor  of  one  providing  that 
no  special  law  shall  be  enacted  where 
a  general  law  can  be  made  appli- 
cable; it  is  said  that  this  latter  pro- 
6  A.L.B.— 16. 


vision  of  the  Constitution  is  merely 
cautionary,  and  not  enforceable  by 
tiie  courts. 

la  Wright  v.  Ganningham  (1906) 
116  Tenn.  445,  91  S.  W.  293,  an  amend- 
ment to  a  previous  act  prohibiting 
the  running  at  large  of  small  8took 
in  counties  having  a  certain  popula- 
tion, by  providing  that  such  act  shall 
apply  only  to  such  counties  as  may 
adopt  the  same  by  a  majority  vote  of 
the  legal  voters,  is  held  not  to  vitflafe 
a  constitutienal  pi-ovision  that  the 
legislature  shall  have  no  power  to 
suspend  any  general  law  for  the  bene- 
fit of  any  particular  individual,  nbr 
to  pass  any  law  for  the  benefit  of 
individuals  Inconsistent  with  the 
general  laws  of  the  land,  nor  to  pass 
any  law  granting  to  any  individual 
or  individuals  rights,  privileges,  im- 
munities, or  exemptions  other  than 
such  as  may,  by  the  same  law,  be  ex- 
tended to  any  member  of  tjie  com- 
munity who  may  be  able  to  bring  him- 
self within  the  provisions  of  such 
law. 

In  Darling  v.  Rodgers  (1871)  7 
Kan.  592,  however,  it  is  held  that  a 
statute  exempting  certain  counties 
from  the  operation  of  a  general  law. 
and  declaring  what  shall  constitute 
a  legal  fence,  and  requiring  all  fields 
and  inclosures  to  be  inclosed  there- 
with, is  in  violation  of  a  constitution- 
al provision  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation 
throughout  the  state,  and  that,  in  all 
cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall 
be  enacted. 

While  a  statute  which  exempts  a 
particular  county  from  the  operation 
of  a  general  law  making  it  unlawful 
for  the  owners  of  cattle  to  allow  them 
to  roam  at  large,  but  with  a  proviso 
that  the  act  should  not  affect  those 
citizens  of  the  county  who  had  con- 
formed 'to  the  general  Stock  Law, 
violates  a  constitutional  provision 
that  no  person  shall  be  subjected  in 
law  to  any  restraint  in  regard  to  his 
personal  rights  not  laid  on  others 
under  like  circumstances.  Utsey  v. 
Hiott  (1889)  30  S.  C.  360,  14  Am. 
St.  R^.  910,  9  S.  E.  338;  Sanders  v. 
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Venning  (1893)  88  S.  C  502.  17  S.  E. 
134. 

In  Carter  v.  Barnes  (1910)  87  S.  C. 
102.  68  S.  E.  1064.  it  is  lield  that  a 
statute  exempting  a  specified  portion 
of  a  county  from  the  operation  of  a 
general  Stock  Law  would  be,  in  and 
of  itself,  constitutional,  but  that, 
when  joined  with  a  provision  that  the 
inhabitants  of  the  exempted  section 
should  build  and  maintain  a  fence, 
the  imposition  of  such  additional 
burden  rendered  the  statute  uncon- 
stitutional. 

In  Robinson  v.  Perry  (1876)  17 
Kan.  248,  an  act  prohibiting  sheep 
from  running  at  large  except  in  a 
specified  county,  and  except  as  other- 
wise  in  the  act  provided,  is  held  to 
violate  a  .  constitutional  provision 
that  all  laws  of  a  general  nature 
should  have  uniform  operation 
throughout  the  state.  The  act  in 
question  was  an  amendment  to  a 
statute  prohibiting  sheep  from  run- 
ning at  large  in  certain  named  coun- 
ties, except  as  the  voters  might  decide 
otherwise,  and  the  court  intimates 
that  the  original  act  would  also  vio- 
late this  provision  of  the  Constitution. 

In  Mathis  v.  Jones  (1890)  84  Ga. 
804,  11  S.  E.  1018,  it  is  held  that 
where  there  is  in  existence  an  option- 
al Fence  Law,  general  in  its  nature 
and  of  uniform  operation  throughout 
the  state,  an  act  requiring  uncondi- 
tionally that  all  domestic  animals  be 
kept  from  running  at  large  in  speci- 
fied districts  violates  a  constitutional 
provision  that  laws  of  a  general  na- 
ture shall  have  uniform  operation 
throughout  ihe  state,  and  that  no 
special  law  shall  be  enacted  in  any 
case  for  which  provision  has  been 
made  by  an  existing  general  law. 
This  case  is  followed  in  Camp  v. 
Tompkins  (1890)  84  Ga.  812,  11  8.  E. 
1021. 

In  Goodale  v.  Sowell  (1902)  62  S.  C. 
&16,  40  S.  E.  970,  it  is  held  that  a 
statute  authorizing  commissioners  to 
exclude  from  or  include  within  terri- 
tory exempted  from  the  provisions  of 
the  general  Stock  Laws  such  persons 
as  they  might  think  proper  is  uncon- 
stitutional,   as    giving    the    commis- 


sioners arbitrary  power  to  discrimi- 
nate. 

In  Sutton  V.  State  (1896)  96  Tenn. 
696.  S3  L.R.A.  589,  36  S.  W.  697,  it 
is  held  that  a  statute  providing  that 
in  counties  having  a  certain  popu- 
lation according  to  a  specified  census 
it  should  be  a  misdemeanor  to  allow 
live  stock  to  run  at  large,  and  giving 
a  lien  upon  such  stock  for  damage 
done  by  them,  is  an  uneoastitutional 
classification  by  reason  of  the  fact 
that  it  does  not  apply  equally  to 
counties  which  might  thereafter  have 
the  same  population.  And  such  a 
statute  is  not  saved  by  the  fact  that 
it  further  provides  that  any  county 
in  the  state  may  come  under  its  pro- 
visions upon  a  favorable  vote  of  the 
electors  thereof. 

Similar  statutes,  but  with  the  pro- 
vision that  they  should  apply  also  to 
counties  having  the  designated  popu- 
lation according  to  any  subsequent 
Federal  census,  were  sustained  in 
Peterson  v.  State  (1900)  104  Tenn. 
127,  56  S.  W.  834;  Murphy  v.  State 
(1905)  114  Tenn.  531,  86  S.  W.  711; 
Hall  V.  State  (1911)  124  Tenn.  236, 
137  S.  W.  500;  Thomas  v.  State  (1916) 
136  Tenn.  47,  188  S.  W.  617;  Sullivan 
V.  State  (1916)  136  Tenn.  194,  188 
S.  W.  1163,— it  being  held  that  popu- 
lation was  a  proper  basis  for  classi- 
fication. 

In  Hall  V.  State  (1911)  124  Tenn. 
235,  137  S.  W.  500,  it  is  held  that  such 
a  statute  is  not  invalid  as  class  legis- 
lation by  reason  of  the  fact  that  it 
continues  in  force  in  the  original 
counties,  notwithstanding  a  subse- 
quent change  in  population  which 
might  take  them  out  of  the  designated 
class. 

Under  a  constitutional  provision 
that  the  legislature  shall  have  power 
to  piiss  such  Fence  Laws,  applicable 
to  any  subdivision  of  the  state  or 
county,  as  may  be  needed  to  meet  the 
wants  of  the  people,  and  may  pass 
laws  in  stock-raising  portions  of  the 
state,  and  exanpt  from  the  operation 
thereof  other  portions,  sections',  or 
counties,  provided  that  any  local  law 
thus  passed  shall  be  submitted  to  the 
freeholders  of  the  section  to  be  af- 
fected thereby  and  approved. by  them. 
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the  legislatare  may  paaa  a  Stodt  Law, 
to  be  made  applicable  to  parts  of  a 
eoonty  Ofther  than  political  sub- 
dinsions  thereof,  by  a  vote  of  tbe 
inhabitaats.  Ex  parte  Tomi^ns 
(1904)  47  T«z.  Grim.  Rep.  366.  SS 
S.  W.  879;  Neavar  t.  ^ate  (1914)  72 
Tex.  Grim.  Sep.  410^  168  S.  W.  58; 
Bishop  V.  State  (1914)  74  Tex.  Grim. 
Rq>.  214. 167  S.  W.  868. 

/.  Taletno  profmrtg  %oUhmtt  dw«  provea* 
or  iuet,  compeiMation. 

Most  cases  iBvolving  qnesUons  of 
due  process  or  compensation  occur  in 
connection  with  statutes  permitting 
the  seizure  and  sale  of  trespassing 
animals,  and,  so  far  as  considered  ia 
this  note,  are  to  be  found  under  V.  c^ 
below.  A  few  cases,  however,  seem 
to  be  more  properly  treated  here. 

In  Smith  v.  Bivens  (1893)  56  Fed. 
362,  a  statute  exempting  certain 
lands  from  a  general  law  requiring 
the  owners  of  stock  to  keep  them 
fenced  in,  the  effect  of  which  was  to 
require  the  owners  of  lands  so  ex- 
empted to  fence  their  whole  tracts 
against  cattle  or  submit  to  have  them 
trespassed  upon  without  redress,  is 
held  to  be  in  violation  of  the  14th 
Amendment  of  the  Federal  Constitu- 
tion as  depriving  such  owners  of  their 
property  without  due  process  of  law. 

Statutes  providing  for  the  es- 
tablishment of  stock  districts  or  the 
incorporation  of  adjacent  territory 
into  existing  stock  districts  upon 
petition  te  a  court,  which,  if  it  iinds 
certain  conditions  complied  with,  is 
thereopon  to  order  a:n  election  upon 
the  qnestion,  do  not  violate  the  due 
process'  clause  of  the  Constitution  be- 
cause they  fail  to  provide  for  the 
giving  of  notice  of  the  application  to 
the  coort.  Street  v.  Hooten  (1902) 
ISl  Ala.  482,  82  So.  580;  Edwards  v. 
Bibb  County  (1916)  193  Ala.  564,  69 
So.  4^. 

In  the  former  case,  the  court  aays: 
"No  man  has  suflh  estate  or  interest 
in  the  lands  of  anotiier  as  entitles 
him  te  tarn  his  live  stock  at  large  up- 
on it,  and  a  requirement  that  he  keep 
his  stodE  on  his  own  premises  de- 
prives him  of  BO  property  right  or 
other  right  assertable  in  any  court. 


The  legislature  might,  in  the  exercise 
of  its  police  power,  have  forbidden  the 
running  at  large  of  all  stodc  .  .  . 
absolutely  without  notice  to  owners, 
.  .  .  and  it  was  clearly  competent 
for  that  body  to  confer  upon  the  com- 
missioners' court  the  power  to  desig- 
nate the  districts  in  which  the  Stock 
Law  enacted  by  the  legislature  should 
operate  and  be  effective,  without  any 
notice  to  persons  living  and  owning 
stock  within  any  such  district." 

In  Goodale  v.  Sowell  (1902)  62  S.  C. 
516,  40  S.  E.  970,  which  is  followed  in 
Brown  v.  Tharpe  (1906)  74  S.  C.  207, 
54  S.  B.  368,  it  is  held  that  tiie  exemp- 
tion of  certain  sections  of  a  county 
from  the  operation  of  a  general  Stock 
Law  is  not  the  teking  of  the  property 
within  the  exempted  territorial  limits, 
either  for  a  public  or  a  private  pur- 
pose, even  though  the  principal  effect 
of  the  stotute  is  to  convert  the  lands 
therein  to  a  common  pasture. 

The  former  case,  however,  held 
that  a  provision  of  the  statute  requir- 
ing the  residents  of  the  exempted  sec- 
tion to  build  and  keep  in  repair  a 
fence  along  the  boundary  was  uncon- 
stitutional as  taking  property  for 
private  purposes  without  compensa- 
tion. See  also  Carter  v.  Barnes 
(1910)  87  S.  C.  102,  68  S.  E.  1054, 
supra. 

In  Fort  v.  Goodwin  (1892)  86  S.  C. 
445,  15  S.  E.  723,  it  is  held  that  a  stat- 
ute which  exempts  certain  lands  from 
the  operation  of  a  general  law  prohib- 
iting stock  owners  from  allowing 
their  cattle  to  run  at  large,  so  long  as 
the  fences  around  said  section  are 
kept  in  good  condition,  and  provides 
that  the  county  commissioners  shall 
keep  them  in  repair  and  for  that  pur- 
pose levy  from  time  to  time  a  tax  on 
the  stock  within  the  inclosure,  and 
"that,  for  the  building,  rebuilding, 
and  repairing  said  fences,  the  right 
of  way  and  all  necessary  timber  shall 
be  obtained  in  the  same  manner  as 
is  now  obtained  by  railroad  com- 
panies," is  in  conflict  with  the  consti- 
totional  provision  prohibiting  the  tak- 
ing, of  private  property  for  public  or 
private  use  without  the  consent  of  the 
ovTner  or  a  just  compensation  to  be 
made  therefor,  it  being  held  that  the 
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provisioD  in  the  statute  requiring  that 
the  property  be  obtained  in  the  same 
manner  as  it  is  obtained  by  railroad 
con^MUBiM  refers  to  the  manner  of  ob- 
taininir  the  right  of  way,  and  not  to 
the  paymeat  of  Compensation. 

V.  £ai«a  relating  to  stoeK-  treapaeaing  or 
running  at  targe.  ' 

a.  In  general. 
In  ResMT  V.  Umatilla  County  (1906) 
48  Or.  326>  120  Am.  St  Rep.  816,  86 
Pac.  595,  it  is  held  that  the  keeping 
of  live  stock  within  the  state  is  under 
police  regulation,  and  that  the  state 
may  prohibit  the  running  at  large  of 
such  animals  and  compel  their  owners 
to  keep  them  within  their  own  in* 

C  loS  U  Pfifl 

In  Welch  v.  Bowen  (1885)  lOS  Ind. 
252,  2  N.  E.  722,  it  is  held. that  a  8tat> 
ute  giving  the  board  of  county  com- 
missioners power  to  determine  what 
kinds  of  animals  shall  be  allowed  to 
run  at  large  or  pasture  on  the  unin- 
closed  lands  or  public  commons  is  not 
unconstitutional  as  permitting  the 
taking  of  property  without  just  com- 
pensation. 

A  statute  empowering  the  electors 
of  each  town  to  determine  the  time 
and  manner  in  which  stock  shall  be 
permitted  to  go  at  large  on  highways 
is  not  unconstitutional  as  taking  pri- 
vate property  for  public  use  without 
compensation.  Griffin  v.  Martin 
(1849)  7  Barb.  (N.  Y.)  297;  Harden- 
burgh  V.  Lockwood  (1856)  25  Barb. 
(N.  Y.)  9. 

In  r>ullivan  v.  State  (1916)  136 
Tenn.  194,  188  S.  W.  1153,  it  is  held 
that  a  statute  prohibiting  the  running 
at  large  of  hogs,  ^heep,  or  goats  is 
not  unconstitutional  as  making  an  un- 
reasonable classification  because  it 
makes  no  similar  provision  as  to 
horses  and  cattle,  since  the  greater 
ease  of  fencing  against  the  larger 
animals  is  a  just  basis  for  different 
classification. 

In  Broadfoot  v.  Fayetteville  (1897) 
121  N.  C.  418,  89  L.R.A.  245,  61  Am. 
St.  Rep.  668,  28  S.  E.  515,  it  is  held 
that  discrimination  in  favor  of  non- 
residents of  a  city  by  a  statute  grant- 
ing them  partial  or  entire  exemption 
from  penalties  for  allowing  stock  to 


run' at  large  in  the  streets  is  not  an- 
cohstitutional. 

In  Smith  v.  Oatts  (1898)  92  Ga.  692, 
18  S.  B.  1007,  it  is  held  that  a  statute 
amending  a  prior  statute  conferring 
power  upon  the  authorities  of  an  in- 
corporated town  to  regulate  or  pro- 
hibit the  running  at  large  of  animals 
therein,  by  enacting  that  the  authori- 
ties should  not  exercise^  the  powers 
conferred  thereby  over  or  upon  the 
property  of  nonresidents,  is  not  un- 
constitutional either  as  class  legisla- 
tion discriminating  in  favor  of  non- 
residents or  as  violating  a  constitu- 
tional provision  inhibiting  any  special 
legislation  that  contravenes  a  general 
law,  even  though  another  statute  em- 
powers the  authorities  of  any  town  or 
city  to  abate  and  remove  nuisances. 

In  Pyramid  Land  &  Stock  Co.  v. 
Pierce  (1908)  30  Nev.  237,  95  Pac.  210, 
it  is  held  that  a  clause  in  a  statute 
authorizing  the  recovery  of  damages 
against  one  unlawfully  herding  or 
grazing  stock  on  another's  land,  pro- 
viding that  such  recovery  shall  include 
an  attorney's  fee,  is  a  proper  police 
regulation  and  is  constitutional. 

In  Sifers  v.  Johnson  (1901)  7 
Idaho,  798,  54  L.R.A.  785,  97  Am.  St. 
Rep.  271,  65  Pac  709,  it  is  held  that 
a  statute  making  it  unlawful  to  herd 
or  graze  sheep  on  the  land  or  pos- 
sessory claims  of  other  persons,  or 
within  2  miles  of  the  dwelling  house 
of  the  owner  or  owners  of  such  pos- 
sessory claims,  is  a  valid  exercise  of 
the  police  power  and  not  unconstitu- 
tional. 

The  holding  is  approved  in  the  sub- 
sequent cases  of  Sweet  V.  Ballent3me 
(1902)  8  Idah^  431,  69  Pac.  995; 
Walling  V.  Bown  (1904)  9  Idaho.  740, 
76  Pac.  318,  2  Ann.  Cas.  720  (on  the 
ground  of  stare  decisis) ;  Spencer  v. 
Morgan  (1905)  10  Idaho,  542,  79  Pae. 
459;  Walker  v.  Bacon  (1905)  11 
Idaho,  127,  81  Pac.  155  (following 
previous  decisions  without  discussion 
of  principles) ;  Chandler  v.  Little 
(1917)  30  Idaho.  119,  163  Pac.  299. 

Walling  V.  Bown  (1904)  9  Idaho. 
740,  76  Pac.  318,  2  Ann.  Cas.  720,  and 
Walker  v.  Bacon  (1905)  11  Idaho.  127. 
81  Pac.  155,  supra,  were  carried  to 
the  United  States  Sapreme  Court  and 


Digitized  by 


Google 


ANNO.— FENCING  AND  STOCK  LAWS. 


229 


tkkere  affirmed,  it  b«ing  held  that  the 
sUtate  in  question  was  not  open  to 
tke  objection  that  it  took  the  prop- 
erty of  the  aheep  owner  without  due 
process  of  law.  or  that  it  eonstitated 
an  aneonatitational  discrimination 
against  tiie  sheep  industry.  Bacon  v. 
Walker  (1907)  204  U.  S.  811,  61  L.  ed. 
499,  27  Sap.  Ct.  Rep.  289;  Bown  v. 
Watlinc  (1907)  204  U.  S.  320,  51  L. 
ed.  60S.  27  Sup.  Ct  Rep.  292. 

In  Phipps  V.  Grover  (1904)  9  Idaho, 
416.  75  Pae.  64,  it  is  held  that  this 
statute  is  not  to  be  construed  as  mak- 
ing it  unlawful  to  drive  sheep  through 
the  state,  or  from  one  place  to  another 
within  the  state,  even  though  in  so  do- 
ing  they  pass  within  2  miles  of  the 
dwelling  house  of  a  settler,  and  that, 
if  so  construed,  it  would  be  in  viola- 
tion of  both  the  state  and  Federal 
Constitutions. 

In  State  v.  Horn  (1916)  27  Idaho, 
782,  162  Pac.  276,  it  is  held  that  a 
statute  making  it  a  misdemeanor  for 
any  person  owning  or  having  charge 
of  sheep  to  permit  the  same  to  be 
herded,  grazed,  or  pastured  on  any  cat- 
tle range  previously  occupied  by  cat- 
tle or  usually  occupied  by  any  cattle 
grower  as  a  range,  the  priority  of 
possessory  rights  between  cattle  and 
sheep  owners  to  be  determined  by  the 
priority  in  the  usual  and  customary 
ose  of  such  range  either  as  a  cattle 
or  sheep  range,  is  not  unconstitution- 
al either  as  depriving  the  sheep  own- 
ers of  the  right  to  acquire,  possess,  or 
protect  their  property,  as  an  en- 
croachment upon  the  powers  of  a 
general  government,  as  an  arbitrary 
interference  with  a  private  business 
or  the  imposition  upon  such  business 
of  unusual  and  unnecessary  restric- 
tions, or  88  a  violation  of  the  14th 
Amendment  to  the  Federal  (Tonstitu- 
tien. 

In  State  v.  Omaechewiaria  (1916) 
27  Uaho,  797,  162  Pac.  280,  State  v. 
Horn  (Idaho)  supra,  is  followed,  and 
it  is  further  held  that  the  statute  is ' 
not  unconstitutional  as  a  criminal 
statute  by  reason  of  its  uncertainty. 
This  ease  also  went  to  the  United 
States  Supreme  Court  and  was  there 
approved.  (1918)  246  V.  S.  848,  62 
L  ed.  768,  88  Sup.  C5t.  Rep.  328. 


The  delegation  to  local  authorities 
of  power  to  enact  ordinances,  etc., 
regulating  the  confining  or  running 
at  large  of  stock,  is  held  constitution- 
al in  many  cases. 

Alabama.— Dillard  v.  Webb  (1876) 
66  Ala.  468. 

Illinois.— Roberts  v.  Ogle  (1866)  80 
111.  469,  88  Am.  Dec.  201. 

Iowa.  —  Gosselink  v.  Campbell 
(1866)  4  Iowa,  296;  Dalby  v.  Wolf 
(1862)  14  Iowa,  228. 

Kansas. — Noffzigger  v.  McAllister 
(1873)  12  Kan.  316;  Keyes  v.  Snyder 
(1876)  16  Kan.  143. 

Kentucky.  —  McKee     v.     McKee 

(1848)  8  B.  Mon.  483. 
Missouri.— Spitler  v.  Young  (1876) 

68  Mo.  42. 
New    York.  —  Griffin     v.    Martin 

(1849)  7  Barb.  297;  Hardenburgh  v. 
Lockwood  (1866)  25  Barb.  9. 

North  Carolina. — State  v.  Mathis 
(1908)  149  N.  C.  546,  63  S.  E.  99. 

Ohio.— Fox  V.  Fox  (1878)  24  Ohio 
St.  336;  Ratcliff  v.  Teters  (1875)  27 
Ohio  St.  66. 

In  Dillard  v.  Webb  (1876)  56  Ala. 

468,  it  is  held  that  it  is  clearly  com- 
petent for  the  legislature,  by  express 
authority,  to  delegate  to  a  municipal 
or  other  public  corporation  municipal 
in  character  the  right  to  enact  that 
fences  shall  be  dispensed  with,  that 
cattle  shall  be  kept  within  inelosures, 
that  they  may  be  distrained  if  found 
at  large  damage  feasant,  that  they 
may  be  impounded  and,  if  after  rea- 
sonable notice  they  be  not  redeemed 
ai.d  the  reasonable  damages  and  ex- 
penses paid,  that  they  be  sold  there- 
for. 

In  Roberts  v.  Ogle   (1863)   30  111. 

469,  88  Am.  Dec.  201,  it  is  held  that 
the  legislature  may  confer  upon  an 
incorporated  town  authority  to  abridge 
or  destroy  within  its  limits  the  right 
of  owners  of  stock  to  turn  them  upon 
the  common  range  of  the  county. 

In  Dalby  v.  Wolf  (1862)  14  Iowa, 
228,  it  is  held  that  a. statute  which 
provides  that  the  county  judge  may 
submit  to  the  people  of  his  county  the 
question  whetiier  stock  shall  be  per- 
mitted to  run  at  large,  or  at  what 
time  it  shall  be  prohibited,  is  not  an 
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unconstitutional   delegation  of  legis- 
lative power. 

This  case  was  considered  in  Weir  t. 
Cram  (1873)  37  Iowa,  649,  supra,  and 
distinguished  on  the  ground  that  the 
statute  here  considered  permitted  the 
people  of  each  county  to  adopt  certain 
police  regulations  in  regard  to  stock, 
and  provided  for  the  manner  of  their 
adoption  and  enforcement,  while  there 
a  positive  enactment  by  the  legislature 
was  made  to  depend  for  its  validity 
upon  the  approval  of  the  people  by 
a  vote. 

In  Noffzigger  v.  McAllister  (1878) 
12  Kan.  315,  it  is  held  that  a  statute 
providing  that  the  board  of  county 
commissioners  of  any  county  may, 
upon  a  petition  of  a  majority  of  the 
qualified  electors  of  any  township, 
make  an  order  that  all  persons  owning 
domestic  animals  of  any  kind,  there- 
in to  be  specified,  shall  keep  them  con- 
fined in  the  nighttime  for  certain  por- 
tions of  the  year,  and  that  for  any 
violation  of  said  order  the  owners  of 
stock  shall  be  liable  in  damages  to 
the  party  injured,  is  not  an  unconsti- 
tutional delegation  of  power  where 
the  Constitution  provides  that  the 
legislature  may  confer  upon  tribunals 
transacting  county  business  of  the 
several  counties  such  powers  of  local 
legislation  and  administration  as  it 
shall  deem  expedient.  Followed  by 
Keyes  v.  Snyder  (1875)   15  Kan.  143. 

In  Gosselink  v.  Campbell  (1856)  4 
Iowa,  296,  McKee  v.  McKee  (1848) 
8  B.  lion.  (Ky.)  433,  and  Spitler  v. 
Young  (1876)  63  Mo.  42,  it  is  held  that 
the  legislature  may  confer  upon  a  town 
the  power  to  adopt  regulations  respect- 
ing the  prohibition  of  stock  from  run- 
ning at  large  and  to  impose  fines  and 
penalties  for  violation  thereof. 

The  power  to  make  rules  and  regu- 
lations for  ascertaining  the  suffi- 
ciency of  fences  and  for  determining 
the  time  and  manner  in  which  stock 
shall  be  permitted  to  go  at  large  on 
the  highways  may  be  delegated  by  the 
legislature  to  the  electors  of  the 
town.  Griffin  v.  Martin  (1849)  7 
Barb  (N.  Y.)  297;  Hardenburgh  v. 
Lockwood  (1856)  25  Barb.  (N.  Y.)  9. 

In  State  v.  Mathis  (1908)  149  N.  C. 
546,  68  S.  E.  99,  it  is  held  that  the 


legislature  may  confer  upon  county 
commissioners  authority  to  forbid 
stock  running  at  large  in  the  county 
or  any  township  thereof,  and  to  de- 
clare a  mountain  range,  a  creek,  or 
other  natural  or  political  boundary  a 
lawful  fence,  or  the  limit  within 
which  the  law  shall  operate. 

In  Fox  V.  Fox  (1873)  24  Ohio  St. 
385,  it  is  held  that  it  is  within  the 
scope  of  legislative  ptmrer  to  grant 
to  conmiissioners  of  cbunties  and 
trustees  of  townships  authority  "to 
grant  general  and  special  permission 
for  specified  animals  to  run  at  large. 
Followed  by  Ratcliff  v.  Teters  (1876) 
27  Ohio  St.  66. 

b.  Denying   recovery    for   trefpassea   on 
unfenced  premises. 

Statutes  prohibiting  owners  of 
lands  not  securely  fenced  from  re- 
covering for  trespasses  of  cattle 
are  held  to  be  constitutional  as  an  ex- 
ercise of  the  police  powers,  in  Myers 
V.  Dodd  (1857)  9  Ind.  290,  68  Am.  Dec. 
624;  Clark  v.  Stipp  (1881)  75  Ind. 
114;  Chase  v.  Chase  (1880)  15  Nev. 
259;  Bileu  v.  Paisley  (1889)  18  Or.  47. 
4  L.R.A.  840,  21  Pac.  934;  Poindexter 
V.  May  (1900)  98  Va.  143,  47  L.R.A. 
588,  34  S.  E.  971. 

In  the  three  latter  cases  and  in 
Union  P.  R.  Co.  v.  Rollins  (1869)  5 
ELan.  167,  and  Caulkins  v.  Mathews 
(1869)  5  Kan.  191,  attention  is  called, 
however,  to  the  fact  that  such  stat- 
utes give  no  authority  to  a  stock  own- 
er to  drive  his  stock  upon  the  land  of 
another,  whether  fenced  or  unfenced, 
and  that  any  statute  giving  such  a 
right  would  be  unconstitutional. 

e.  Sebeure  and  sale  of  trespataiHg  Mtotih. 

Statutes  authorizing  the  seizure 
and  sale  of  trespassing  stock  have 
generally  been  held  constitutional. 

Alabama.— Dillard  v.  Webb  (1876) 
55  Ala.  468. 

Arkansas.  —  Hendricks  v.  Block 
(1906)  80  Ark.  333,  97  S.  W.  6**. 

California.  —  Rood  v.  McCarger 
(1874)  49  Cal.  117. 

Idaho. — Fall  Creek  Sheep  Co.  v. 
Walton  (1913)  24  Idaho,  760,  186  Pac. 
438,  Ann.  Cas.  1916C,  1252. 

Mississippi.  —  Anderson  v.  Locke 
(1887)  64  Miss.  283,  1  So.  251. 
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Nebraska.— Randall  ▼.  Gross  (1908) 
67  Neb.  265,  93  N.  W.  223. 

New  York.— Cook  v.  Gregg  (1871) 
46  N.  Y.  439;  Leavitt  v.  Thompson 
(1873)  52  N.  Y.  ^;  Fox  v.  Dunckel 
(1869)  38  How.  Pr.  186;  Squares  ▼. 
Campbell  (1871)  41  How.  Pr.  193; 
Campbell  ▼.  Evans  (1869)  64  Barb. 
366,  affirmed  in  (1871)  45  N.  Y.  356. 

North  Carolina. — Hogan  v.  Brown 
(1899)  125  N.  C.  251.  34  S.  B.  411. 

Tennessee.— Hall  v.  State  (1910) 
124  Tenn.  235.  137  S.  W.  500;  Sulli- 
van V.  State  (1916)  136  Tenn.  194, 
188  S.  W.  1158. 

Texas.- Graves  v.  Rudd  (1901)  26 
Tex.  Civ.  App.  554,  65  S.  W.  63. 

West  Virginia.  —  Haigh  v.  Bell 
(1895)  41  W.  Va.  19,  31  L.R.A.  131. 
23  S.  E.  666. 

But  in  a  few  cases  where  the  stat- 
ute authorized  a  sale  for  the  purpose 
of  pairing  private  damages,  with  no 
provision  for  a  judicial  determina- 
tion of  the  amount  of  such  damage, 
such  law  was  held  to  be  unconstitu- 
tional. Greer  v.  Downey  (1908)  8 
Ariz.  164,  61  L.R.A.  408,  71  Pac.  900; 
Rockwell  v.  Nearing  (1866)  35  N.  Y. 
302;  Sutton  v.  State  (1896)  96  Tenn. 
696,  33  L.R.A,  589,  36  S.  W.  697;  Arm- 
strong V.  Traylor  (1895)  87  Tex.  598, 
30  S.  W.  440. 

In  Hogan  v.  Brown  (1899)  125  N. 
C.  251,  34  S.  E.  411,  it  is  said:  "Stat- 
ute laws,  giving  the  right  to  impound 
stock  and  to  sell  the  same  for  damages 
committed  upon  property  whilb  es- 
tray,  and  costs  for  impounding,  have 
been  enacted  in  many  of  the  states, 
and  they  have  stood  the  test  of  the 
courts  when  they  have  been  attacked 
as  unconstitutional  on  the  ground 
that  they  deprive  one  of  his  property 
without  due  process  of  law."  In  this 
case  a  horse  was  impounded  and  sold 
for  the  payment  of  fees  due  by  law 
to  the  impounder,  and  it  was  held 
that  no  notice  was  necessary  to  be 
given  to  the  owner  other  than  that 
which  was  given  by  the  advertisement 
required  by  law  in  such  cases. 

In  Rood  V.  McCargar  (1874)  49  Cat 
117,  it  is  held  that  a  statute  authoriz- 
ing hogs  damage  feasant  to  be  im- 
pounded by  the  owner  of  the  premises 
trespassed    upon    until    the    damage 


they  have  committed  and  the  cost  of 
keeping  them  are  paid  is  not  obnoz- 
iOQs  to  any  constitutional  objection. 

In  Dillard  v.  Webb  (1876)  56  AU. 
468,  it  is  held  that  a  statute  authoriz- 
ing the  distress  and  impounding  of 
cattle  taken  damage  feasant  does  not 
deprive  ttie  owner  of  his  property 
without  due  process  where  it  provides 
that  such  owner  may  redeem  his 
stock  by  the  payment  of  such  fees 
and  compensation  as  the  commission- 
ers may  establish,  together  with  the 
damages  sustained  by  any  person  as 
the  result  of  such  animals  going  at 
large  and  trespassing. 

In  Hendricks  v.  Block  (1906)  80 
Ark.  383,  97  S.  W.  63,  it  is  held  that 
a  statute  making  it  unlawful  for  cer- 
tain kinds  of  domestic  animals  to 
run  at  large  and  giving  persons  upon 
whose  lands  th^  trespass  the  right 
to  take  them  up,  and  providing  that 
notice  shall  be  given  to  the  owners, 
who  may  thereupon  regain  possession 
on  payment  to  the  taker  up  of  all  ex- 
penses incident  to  the  taking  up,  in- 
cluding feeding  and  caring  for  the 
animals,  or,  in  default  thereof,  that 
said  animals  may  be  advertised  and 
sold  upon  public  notice  for  the  pay- 
ment of  such  expenses,  any  balance  to 
be  turned  over  to  the  owners,  is  not 
violative  of  the  constitutional  provi- 
sion against  taking  property  without 
due  process  of  law. 

In  Fall  Creek  Sheep  Co.  v.  Walton 
(1913)  24  Idaho,  760,  136  Pac.  438, 
Ann.  Cas.  1916C,  1252,  it  is  held  that 
a  statute  providing  that  the  owner  or 
occupant  of  premises  is  -not  required 
to  fence  against  hogs,  and  that  hogs 
found  trespassing  may  be  taken  up  by 
the  owno:  or  occupant  of  the  premises, 
and  held  until  payment  of  the  expense 
and  damages  and  a  fee,  with  provi- 
sions for  notice  to  the  owner  of  the 
hogs,  for  arbitration  of  the  amount 
of  the  damages,  and  for  a  sale  upon 
failure  to  pay,  or  for  a  transfer  of 
absolute  ownership  of  the  hogs  to  the 
person  taking  them  up,  is  not  obnox- 
ious to  the  constitutional  provision 
against  taking  property  without  due 
process  of  law. 

In  Anderson  ▼.  Locke  (1887)  64 
Miss.  283,  1  So.  251,  a  statute  provid- 
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ing  that  all  persons  residing  in  cer- 
tain districts  "siiall  inclose,  confine 
or  herd  their  stoclc  in  order  that  crops 
may  be  cultivated  without  fences; 
that,  if  any  animals  are  found  tres- 
passing upon  fields  or  cultivated 
lands  of  anyone  other  than  that  of 
the  owner  of  such  animals,  they  may 
be  taken  up  by  anyone  interested,  and 
the  owner  of  such  animals  shall  pay 
to  such  person  taking  them  up  a  cer- 
tain sum  for  each  day  kept,  for  feed- 
ing the  same,  and  the  owner  cannot 
recover  them  until  such  sum  is  paid ; 
that  the  party  taking  up  any  animals 
shall,  without  delay,  give  notice  to 
the  owner,  if  known,  and  if  the  owner 
does  not  call  for  them  and  pay  charges 
within  five  days,  then  it  is  the  duty 
of  the  party  so  teking  them  up  to  de- 
liver them  to  the  nearest  justice  of 
the  peace  who  shall,  after  giving  five 
days'  notice  posted  in  three  public 
places,  sell  such  animal  or  animals  at 
public  auction,  etc.,"  is  held  to  be  con- 
stitutional. 

In  Randall  ▼.  Gross  (1903)  67  Neb. 
265,  93  N.  W.  223,  it  is  held  that  a 
statute  providing  that  when  stock  is 
found  upon  the  cultivated  lands  of 
another  it  may  be  impounded,  that 
notice  is  to  be  given  to  the  owner,  if 
known,  who  may,  within  a  specified 
time,  reclaim  the  stock  by  making 
payment  of  damages  and  costs,  with 
a  provision  for  arbitration  as  to  the 
amount  of  such  damages,  and  giving 
a  lien  upon  the  stock,  does  not  vio- 
late the  constitutional  provision 
against  the  taking  of  property  with- 
out due  process  of  law. 

Graves  v.  Rudd  (1901)  26  Tex.  Civ. 
App.  664,  66  S.  W.  63,  holds  a  statute 
regnlating  the  mnning  at  large  of 
stock,  and  providing  that  "if  any 
stock  forbidden  to  run  at  large  shall 
enter  the  inclosed  lands  ...  of 
any  person  other  than  the  owner  of 
such  stock  .  .  .  the  owner,  lessee 
or  person  in  lawful  possession  of  said 
lands  may  impound  such  stock  and 
detain  the  same  until  his  fees  and  all 
damages  occasioned  by  said  stock  are 
paid  to  him,"  not  unconstitutional 
either  on  the  ground  of  depriving  a 
person  of  his  property  without  due 
process  of  law,  or  denying  him  the 


rifl^t  to  a  trial  by  jury,  or  prohibitiiig 

an    21DD6&1 

In  Haigh  v.  Bell  (1896)  41  W.  Va. 
19,  31  L.R.A.  131,  23  S.  E.  666,  a  stat- 
ute making  it  unlawful  for  owners  to 
permit  their  hogs  to  run  at  large,  and 
giving  the  owner  of  property  injured 
by  hogs  running  at  large  double  dam- 
ages and  a  lien  on  the  hogs  for  the 
payment  thereof,  with  the  right  to 
distrain  and,  after  notice,  to  sell,  is 
held  not  to  violate  a  constitutional 
provision  against  depriving  persons 
of  property  without  due  process  of 
law. 

In  Rockwell  v.  Nearing  (1866)  35 
N.  Y.  302,  it  is  held  that  a  statute  au- 
thorizing the  seizure  and  sale,  with- 
out judicial  process,  of  animals  found 
trespassing  within  a  private  inclo- 
sure,  is  unconstitutional.  The  court 
says:  "The  legislature  transcends 
the  limits  of  its  authority  when  it 
enacts  that  one  citizen  may  take,  hold, 
and  sell  the  property  of  another,  with- 
out judicial  process,  and  without  no- 
tice to  the  owner,  as  a  mere  penalty 
for  a  supposed  private  injury." 

This  statute  was  afterwards  amend- 
ed so  as  to  provide  that  the  per- 
sons taking  up  the  trespassing  stock 
should  make  immediate  complaint  to 
a  justice  of  the  peace,  who  should 
thereupon  issue  a  summons  requiring 
the  owner  or  any  proper  party  inter- 
ested in  the  property  seized  to  show 
cause  why  the  animals  should  not  be 
sol^  and  the  proceeds  applied  as  di- 
rected by  the  act,  the  summons  to  be 
served  by  posting  it  publicly,  and 
that  the  issue  might  be  tried  by  jury 
if  desired  by  either  party,  and  that 
an  appeal  might  be  taken  to  the  coun- 
ty court.  As  so  amended,  the  statute 
was  held  to  be  constitutional  in  Cook 
V.  Gregg  (1871)  46  N.  Y.  439;  Leavitt 
V.  Thompson  (1873)  52  N.  Y.  62;  Fox 
V.  Dunckel  (1869)  38  How.  Pr.  (N. 
Y.)  136;  Squares  v.  Campbell  (1871) 
41  How.  Pr.  (N.  Y.)  198. 

The  sartie  statute  waa  held  consti- 
tutional as  to  stock  taken  up  while 
running  at  large  in  the  public  high- 
ways in  Campbell  v.  Evans  (1869)  54 
Barb.  (N.  Y.)  566,  a£armed  in  (1871) 
45  N.  Y.  356. 

In  Greer  v.  Downey  (1903)  8  Ariz. 
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164,  61  L.R.A.  408,  71  Fac.  900,  a  stat- 
ute providing  that  in  districts  where 
a  majority  of  the  taxpayers  so  peti- 
tioned no  fence  should  be  required 
around  the  land,  that  it  should  be  un- 
lawful for  any  animal  to  run  at  large, 
and  that  animals  found  trespassing 
might  be  impounded  and  detained  for 
a  certain  amount  of  damages  and 
costs,  without  providing  any  judicial 
proceeding  to  ascertain  either  the 
damages  to  be  paid  or  whether  or  not 
the  animals  were  in  fact  running  at 
large  within  the  meaning  of  the  stat- 
ute, is  held  to  be  void  as  depriving 
the  owner  of  his  property  without  due 
process  of  law.  It  is  pointed  out  in 
ttie  opinion  that  this  provides  for 
private  damages,  and  not  merely  for 
the  recovery  of  official  expenses,  fees, 
etc. 

In  Armstrong  v.  Traylor  (1896)  87 
Tex.  598,  80  S.  W.  440,  it  is  held  that 
a  statute  providing  that  the  owner  of 
inclosed  premises  may  impound  stock 
unlawfully  trespassing  thereon,  that 
the  damages  might  be  assessed  by  any 
three  disinterested  freeholders,  and 
the  stock  sold  to  pay  the  same,  is  in 
violation  of  a  constitutional  provision 
that  no  citizen  shall  be  deprived  of 
property  without  due  process  of  law. 
The  fact  that  the  injured  party  might 
select  the  freeholders  who  were  to  as- 
sess his  damages  is  emphasized  in  the 
opinion. 

In  Sutton  V.  State  (1896)  96  Tenn. 
696.  33  L.R.A.  589,  36  S.  W.  697,  it  is 
held  that  a  constitutional  provision 
declaring  that  no  man  shall  be  de- 
prived of  his  property  but  by  law  of 
the  land  is  violated  by  a  statute  mak- 
ing it  a  misdemeanor  in  counties  hav- 
ing a  designated  population  according 
to  a  particular  census,  for  the  owners 
of  live  stock  to  allow  the  same  to  run 
at  large,  imposing  a  fine  therefor,  and 
giving  a  lien  upon  the  stock  for  dam- 
age done  by  them,  since  such  statute 
does  not  apply  equally  to  all  counties 
which  might  thereafter  have  the  same 
population. 

Similar  statutes,  except  that  they 
are  made  applicable  to  counties  hav- 
ing the  designated  population  accord- 
ing to  the  specified  census  or  any  sub- 
sequent census,  are  held  not  to  vio- 


iate  this  principle  in  Hall  v.  State 
(1911)  124  Tenn.  286,  137  S.  W.  500; 
Sullivan  v.  State  (1916)  186  Tenn. 
194,  188  S.  W.  1158. 

VI.  MiaceUaneou*. 

In  Blewett  v.  Smith  (1881')  74  Mo. 
404,  a  statute  requiring  any  person 
who  voluntarily  throws  down  any 
fence  and  leaves  the  same  down,  other 
thaii  those  that  lead  into  his  own  in- 
closures,  to  pay  the  party  injured  a 
pmalty  and  double  damages,  and 
under  which  nonpayment  might  sub- 
ject the  defendant  to  commitment  to 
the  county  jail,  is  held  not  to  violate 
a  constitutional  provision  against  im- 
prisonment for  debt  except  for  the 
nonpayment  of  fines  and  penalties  im- 
posed for  violation  of  law,  nor  a  pro- 
vision of  the  Constitution  declaring 
thflit  the  clear  proceeds  of  all  penal- 
ties and  forfeitures,  and  all  fines,  col- 
lected from  several  counties,  for  any 
breach  of  the  penal  laws  of  the  state, 
should  belong  to  the  counties  and 
public  school  funds. 

In  bilworth  v.  State  (1896)  36  Tex, 
Crim.  Rep.  189,  36  S.  W.  274,  it  is  held 
that  a  statute  making  it  a  misdemean- 
or to  build  or  maintain  a  fence  ex- 
tending more  than  3  miles  in  the  same 
general  direction  without  providing 
a  gateway  of  a  specified  kind,  and 
providing  no  compensation  to  the 
owner,  is  unconstitutional  as  provid- 
ing for  the  taking  of  private  property 
for  public  use  without  compensation, 
since  it  impliedly  gives  the  public  the 
right  to  pass  through  the  gates  and 
over  the  land,  and  requires  the  owner 
to  maintain  the  gate  at  his  own  ex- 
pense. 

In  United  States  v.  Douglas-Willan 
Sartoris  Go.  (1889)  8  Wyo.  287,  22 
Pac.  92,  it  is  held  that  an  act  of  Con- 
gress declaring  any  inclosure  of  pub- 
lic land  made  by  any  person  without 
claim  or  color  of  title  to  any  portion 
of  the  land  so  inclosed,  unlawful,  is, 
so  far  as  it  forbids  the  erection  by  a 
landowner  of  a  fence  wholly  within 
the  limits  of  his  own  land,  not  a  legit- 
imate exercise  of  the  police  power, 
-but  an  unwarranted  invasion  of  pri- 
vate property.  In  this  case  the  defend- 
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ant  owned  certain  sections  of  land  so 
situated  as  to  surround  a  considerable 
number  of  other  sections  which  were 
still  public  land,  and  had  built  and 


proposed  to.  build  a  fence  wholly  on 
his  own  lands,  but  which  would  in- 
close with  them  such  interior  public 
lands.  M.  A.  L. 


STATE  OF  OKLAHOMA,  Plflf.  in  Err., 

V. 

W.  A.  EMERY. 

OKldhoma  Supreme  Court  — August  13,  1018, 
(—  Okla.  — ,  174  Pac.  770.) 

BUls  and  notes  —  discounting  —  purchase. 

1.  The  mere  discounting  of  a  negotiable  note  for  a  customer  by  a  bank, 
and  crediting  the  amount  to  be  paid  therefor  to  the.  customer's  account, 
does  not  of  itself  make  the  bank  a  purchaser  for  value,  but  such  trans- 
action creates  the  relation  of  debtor  and  creditor,  and  in  such  a  state  of 
case  the  bank  will  be  deemed  a  holder  in  due  course,  only  when  it  has  paid 
the  full  amount  to  be  paid  therefor  to  the  assignor  of  said  note,  before 
notice  of  any  equities  or  defenses  against  the  same. 

[See  note  on  this  question  beginning  on  page  252.] 

Bills  and  notes  —  defective  title. 

5.  Under  §  4105,  Rev.  Laws  1910,  the 
title  of  a  person  who  negotiated  an  in- 
strument is  defective  when  he  obtains 
the  same  for  an  illegal  consideration. 


—  notice  of  defect. 

2.  In  an  action  upon  a  negotiable  note 
by  the  holder  thereof,  who  acquires  it 
for  value  before  maturity  without  no- 
tice, against  the  payor,  from  whom  the 
note  was  obtained  for  an  illegal  con- 
sideration, knowledge  of  such  facts  as 
would  put  a  prudent  man  upon  inquiry 
is  not  sufficient  to  defeat  the  right  of 
the  holder  to  recover. 

[See  8  R,  C.  L.  1071-1075.] 
Evidence  —  bad  faith. 
■  3.  The  evidence  in  this  case  examined, 
and  the  circumstances  surrounding  the 
transaction  are  not  sufficiently  strong 
for  it  to  be  said  that  bad  faith  may  be 
reasonably  inferred  therefrom. 
Notice  —  to  vice  president  of  bank. 

4.  A  vice  president  of  a  bank,  who  is 
not  in  active  charge  of  the  business  of 
the  bank,  acting  for  himself  in  a  trans- 
action with  the  bank,  must  be  regarded 
as  a  stranger  to  it,  dealing  as  if  he  had 
no  official  relation  with  it,  and  knowl- 
edge upon  his  part  as  to  the  illegal  con- 
sideration of  the  note  assigned  by  him 
to  the  bank  is  not  sufficient  to  impute 
knowledge  to  the  bank. 

[Sees  R.  C.  L.  479,  1070.] 

Headnotes  by  Hooker,  C. 


[See  3  R.  C.  L.  1020.] 
Evidence  —  burden  of  proof  —  consid- 
eration. 

6.  And  under  §  4109,  Rev.  Laws  1910. 
when  the  title  is  defective,  the  burden 
is  on  the  holder  to  prove  that  he,  or 
some  person  under  whom  he  claims,  ac- 
quired the  title  as  a  holder  in  due 
course,  and  where  the  bank  purchases 
a  negotiable  note  and  deposits  the 
money  to  the  credit  of  the  seller,  the 
burden  is  on  the  bank  to  prove  that  it 
had  paid  the  entire  consideration  for 
said  note  to  the  seller,  before  it  ac- 
quired knowledge  of  any  infirmities  or 
dfif GnsGS 

[See  3  R.  C.  L.  1044,  1045.] 
•—  payment 

7.  Where  the  sole  issue  is  one  of  pay- 
ment, the  burden  rests  upon  the  party 
pleading  the  same  to  prove  it;  and  the 
evidence  in  this  case  examined,  and 
held,  that  the  same  fails  to  establish 
payment  in  whole  or  in  part, 

[See  8  R.  G.  L.  1285.] 
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EsR(He  to  the  County  Court  for  Washita  County  (Shean,  J.)  to  review 
a  judgment  in  favor  of  defendant  in  an  action  brought  to  recover  .the 
amount  alleged  to  be  due  on  two  certain  propiissory  notes.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  S.  P.  Freeling,  Attorney  among  which  were  the  two  notes 
General,  and  William  H.  Zwick,  Assist-  involved  in  this  action.  Thereafter 
Mt  Attorn^  General,  |or  the  State,  the  state  of  Oklahoma  instituted  a 
SSardh        Tliomaa,  for  State  Banking     guit  upon  said  notes  against  W.  A. 


The  execution  of  the  notes  sued  on 
herein  having  been  admitted  by  the 
answer  of  the  defendant,  and  there  be- 
ing no  proper  proof  of  payment  on  the 
part  of  the  defendant,  plaintiff  is  en- 
titled to  an  instructed  verdict. 

Forbes  v.  First  Nat.  Bank,  21  Okla. 
206,  95  Pac.  785;  McPherrin  v.  Tittle, 

36  Okla.  610,  44  L.R.A.(N.S.)  895,  129 
Pac  721 ;  Citizens'  Sav.  Bank  v.  LaJidis, 

37  Okla.  6S0, 182  Pac  1101 ;  First  State 
Bank  v.  Tobin,  89  Okla.  96,  134  Pac. 
395;  Stockyards  State  Bank  v.  John- 
aton.  52  Okla.  32, 152  Pac.  585 ;  Hodgins 
V.  Northwestern  Finance  Co.  46  Okla. 
95,  148  Pac.  717. 

If  notice  and  knowledge  were  re- 
ceived by  the  payee  in  a  business  trans- 
action in  which  he  was  interested,  there 
was  no  legal  obligation  on  his  part  to 
inform  the  bank  of  any  infirmities  in 
said  negotiable  paper,  and  the  conceal- 
ing of  any  facts  which  he  knew  in  re- 
gard thereto  could  not  be  imputed  to  the 
bank. 

First  Nat.  Bank  v.  Dikeman,  96  Kan. 
765,  153  Pac.  559;  1  Michie,  Banks  & 
Bkg.  p.  830;  Graham  v.  Orange  Goanty 
Nat.  Bank.  59  N.  J.  L.  225,  35  Atl. 
1053;  Davis  v.  Boone  County  Deposit 
Bank,  25  Ey.  L.  Rep.  2078,  80  S.  W. 
161;  Union  State  Bank  v.  First  Nat. 
Bank,  122  Ark.  612,  184  S.  W.  411; 
Guaranty  State  Bank  v.  Bland,  —  Tex. 
Civ.  App.  — ,  189  S.  W.  546;  Rusmissell 
v.  White  Oak  Stove  Co.  80  W.  Va.  400, 
LJI.A.1917P,  453,  92  S.  E.  672;  Cor- 
coran V.  Snow  Cattle  Co.  151  Mass.  74, 
28  N.  E.  727;  WardUw  v.  Troy  Oil 
Mill,  74  S.  C.  868,  114  Am.  St.  Rep. 
1004,  54  S.  E.  658;  Ohio  VaUey  Bkg. 
&  T.  Co.  V.  Citizens  Nat.  Bank,  173  Ky. 
640,  191  S.  W.  433;  10  Cyc.  1063. 

Messrs.  Smith,  Jones,  &  Smith  for 
defendant  in  error. 

Hooker,  C,  filed  the  following 
opinion : 

In  February,  1915,  the  banking 
department  of  the  state  of  Okla- 
homa took  charge  of  the  Farmers' 
&  Merchants'  Bank  of  Mountain 
View,  Oklahoma,  and  thereby  ac- 
quired   the    assets    of    the    bank, 


Emery,  in  the  county  court  of 
Washita  county.  "Exhibit  A"  is  a 
note  for  the  sum  of  $560  of  date 
April  18,  1914,  and  due  December 
1,  1914,  bearing  interest  at  10  per 
cent  per  annum  from  maturity  un- 
til paid,  signed  by  W.  A.  Emery, 
and  payable  to  one  T.  E.  Givens; 
and  the  other  note  is  for  the  sum  of 
$80.25,  of  date  April  19,  1913,  and 
due  October  1, 1913,  executed  to  the 
Mountain  View  Trading  Company, 
or  order,  with  10  per  cent  interest 
from  maturity,  signed  by  W.  A. 
Emery,  and  assigned  by, the  Moun- 
tain View  Trading  Company  to  said 
bank.  The  petition  in  this  case  al- 
leged the  execution  and  delivery  of 
said  notes  by  said  W.  A.  Emery,  and 
the  transfer  and  assignment  there- 
of, before  maturity,  by  the  payees 
to  said  bank,  and  the  acquisition  of 
said  notes  by  the  banking  depart- 
ment of  the  state  of  Oklahoma.  The 
answer  filed  consisted  of  a  general 
denial  and  a  plea  of  usury  charged 
as  to  the  transaction  between  Emery 
and  Givens,  and  as  a  result  of  which 
there  is  excessive  interest  or  usury. 
It  is  alleged  that  the  total  consider- 
ation of  said  note  was  usurious  in- 
terest on  said  note  executed  by 
Emery  to  Givens,  and  the  same  is 
pleaded  as  a  defense  to  this  action. 
A  plea  of  payment  was  made  as  to 
the  renewal  of  the  note  mentioned 
above.  The  plaintiff  filed  a  reply 
in  the  form  of  a  general  denial  to 
the  answer  of  the  defendant,  and  in 
March,  1916,  the  cause  was  tried. 

From  the  evidence  it  appeared 
that  in  December,  1912,  W.  A. 
Emery  executed  his  note  to  T.  E. 
Givens  in  the  sum  of  $500,  due  De- 
cember 1,  1918,  with  10  per  cent 
interest  from  date,  and  that  on  the 
16th  day  of  April,  1913,  T.  E. 
Givens  assigned  and  transferred 
said  note  to  the  Farmers'  &  Mer- 
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chants'  Bank  of  Mountain  View, 
Oklahoma,  and  that  the  bank  on  that 
date,  in  consideration  of  that  note, 
deposited  to  the  credit  of  said  T.  E. 
Givens  with  it  the  sum  of  $500; 
that  said  note  was  not  paid  when 
due ;  and  that  a  short  time  after  the 
maturity  thereof  said  note  was  re- 
newed by  the  execution  of  the  $550 
note  sued  upon  in  this  cause. 

The  evidence  discloses  that  T.  E. 
Givens  is  payee  in  said  note,  and  the 
one  who  assigned  the  same  to  the 
bank  was  vice  president  of  the 
bank,  but  was  not  in  active  charge 
of  the  operation  thereof  at  the  time 
the  bank  purchased  this  note;  that 
he  had  not  been  an  active  oificer  in 
the  bank  since  1908,  but  continued 
to  act  as  vice  president  until  Janu- 
ary, 1914,  and  that,  in  his  negotia- 
tions with  the  bank,  President  L.  C. 
West  acted  for  the  bank;  and  that 
Givens  did  not  have  anything  to  do 
with  conducting  the  affairs  of  the 
bank  in  this  or  other  transactions, 
so  far  as  the  discounting  of  paper 
was  concerned,  after  1908. 

It  is  further  shown  that  West, 
president  of  the  bank,  had  no  per- 
sonal knowledge  of  any  defense  or 
equity  that  Emery  might  have 
against  the  note  in  question  at  the 
time  he  purchased  the  same  for  the 
bank,  but  while  he  had  a  general 
knowledge  as  to  the  methods  of 
Givens  in  charging  excessive  inter- 
est to  his  customers  and  patrons, 
yet  he  did  not  have  any  specific 
knowledge  of  the  transactions  be- 
tween Emery  and  Givens  in  refer- 
ence to  the  note  in  question. 

The  evidence  also  discloses  that 
Emery  did  not  make  any  defense  or 
charge  of  usury  until  after  the  ma- 
turity of  the  second  note;  that  he 
did  not  omtend  to  the  bank,,  when 
the  first  note  matured,  that  there 
was  any  usury  embraced  therein, 
but  renewed  the  same  when  it  ma- 
tured, and  raised  the  defense  of 
usury  only  after  the  maturity  of  the 
note,  up<Hi  and  after  the  bank  had 
become  insolvent  and  its  assets 
taken  over  by  the  state. 

The  testimony  of  Emery  in  this 
action  discloses  that  he  had  been 


dealing  with  Givens  for  a  number  of 
years,  and  had  paid  him  excessive 
interest  for  the  use  of  money,  and 
that,  upon  final  settlement  in  1912, 
he  executed  the  $500  note  in  ques- 
tion, and  that  after  deducting  the 
illegal  interest  he  did  not  at  that 
time  owe  him  anything,  and  that  the 
total  consideration  for  this  $500 
note  was  illegal  interest.  His  tes- 
timony gives  in  detail  the  amount 
of  money  loaned  at  various  times  by 
Givens  to  him,  and  the  usurj- 
charged,  and  his  testimony  is  not 
disputed,  and,  if  true,  clearly 
shows  that  the  $550  note  in  ques- 
tion had  for  its  consideration  only 
illegal  interest. 

At  the  conclusion  of  the  evidence 
here,  by  an  agreement  of  the  par- 
ties the  case  was  withdrawn  from 
the  jury  and  submitted  to  the  court, 
and  the  court,  after  taking  the  mat- 
ter under  advisement,  rendered  a 
judgment  in  favor  of  the  defendant 
below,  from  which  judgment  the 
state  has  appealed. 

The  state  contends  that  the  bank 
was  a  holder  in  due  course  before 
maturity,  for  a  valuable  consider- 
ation, without  notice  of  any  equity- 
or  defense,  and  that  under  the  evi- 
dence here  it  was  entitled  to  a  judg- 
ment for  the  full  amount  of  said 
note.  Section  4102,  Rev.  Laws  1910. 
provides : 

"A  holder  in  due  course  is  a  hold- 
er who  has  taken  the  instrument  un- 
der the  following  conditions: 

"First.  That  it  is  complete  and 
regular  upon  its  face; 

"Second.  That  he  became  the  hind- 
er of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been 
previously  dishonored,  if  such  was 
the  fact ; 

"Third.  That  he  took  it  in  good 
faith  and  for  value ; 

"Fourth.  That  at  the  time  it  was 
negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person 
negotiating  it." 

Section  4104,  Rev.  Laws  1910, 
provides:  "Where  the  transferee 
receives  notice  of  any  infirmity  in 
the  instrument  or  defect  in  the  title 
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of  the  person  negotiating^  the  same 
before  he  has  paid  the  full  amount 
agreed  to  be  paid  therefor  he  will  be 
deemed  a  holder  in  due  course  only 
to  the  extent  of  the  amount  thereto- 
fore paid  by  him." 

Appl3nn£r  the  provisions  of  §4102, 
Revised  La-ws  1910,  to  the  facts  in 
this  case,  "we  must  determine  wheth- 
er the  bank  is  an  innocent  pur- 
chaser before  maturity  for  a  valu- 
able consideration,  and  without  no- 
tice of  the  defense  and  equity  urged 
against  this  note. 

There  is  no  contention  here  that 
the  instrument  is  not  complete  and 
regular  upon  its  face,  or  that  the 
bank  became  the  holder  of  it  before 
it  was  due,  and  without  notice  that 
it  had  been  previously  dishonored. 
But  it  is  a  disputed  fact  as  to^the 
bank  acquiring  this  note  for  value, 
and  without  notice  of  defenses. 

It  is  the  contention  of  the  defend- 
ant in  error  that  inasmuch  as  West, 
the  president  of  the  bank,  had  a 
general  knowledge  of  the  methods 
of  Givens  in  transacting  his  busi- 
ness with   his  customers,  that  was 
sufficient  to  put  the  bank  upon  in- 
quiry, and,  inasmuch  as  Givens  him- 
self was  the  vice  president  of  the 
bank,  that  these  facts  were  sufficient 
to  impute  knowledge  to  the  bank  of 
the    illegal    consideration    of  said 
note.     Inasmuch  as  Givens  was  not 
an  active  officer  of  the  bank,  and  in 
no  manner  had  charge  of  the  dis- 
countinfiT  of  notes  for  it,  we  are  of 
the  opinion  that  the 
bank  is  not  bound 
or     charged     with 
knowledsre  by  reason  of  his  conduct, 
nor  do  we  believe  that  the  general 
knowiedffe  of  West  as  to  the  meth- 
ods of  Givens  in  the  transaction  of 
his    business    was 
SmST'"*"'***       sufficient  to  impute 
bad    faith    to    the 
bank  in  the  purchase  of  this  note. 
In  the  case  of  First  Nat.  Bank  v. 
Dikeman,    96   Kan.   765,   153   Pac. 
569,  it  is  said :    "A  bank  which  buys 
a  negotiable  note  is  not  prevented 
from     becoming  a  holder    in   due 
course  by  the  fact  that  its  cashier, 
through  whom  the  purchase  is  made, 
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was  a  director  of  the  bank  to  which 
the  note  was  given,  at  the  time  of 
its  execution;  he  having  no  actual 
notice  of  any  defect  or  defense.  Nor 
is  such  bank  prevented  from  becom- 
ing a  holder  in  due  course  by  the 
fact  that  its  cashier  knew  the  note 
was  given  as  the'  result  of  a  settle- 
ment between  the  maker  and  the 
payee,  and  that,  knowing  of  the 
pendency  of  negotiatioiis  to  that 
end,  he  had  agreed  witii  the  payee 
to  purchase  the  note." 

And  in  1  Michie  on  Banks  &  Bkg. 
p.  830,  it  is  said :  "The  rule  seems 
to  be  that  knowledge  or  notice  on 
the  part  of  an  officer  or  i^rent  with 
respect  to  discounts  and  securities, 
when  such  matters  are  within  the 
scope  of  his  duties  or  agency,  are 
chargeable  to  the  bank,  and  bind  it 
in  subsequent  proceedings.  But  the 
rule  cannot  hold  good  when  the  of- 
ficer is  also  acting,  in  part,  for  him- 
self and  in  his  own  behalf.  The 
bank  whose  president  has  knowl- 
edge of  a  defect  in  a  guaranty  on 
negotiable  bonds  at  the  time  that  it, 
acting  through  him,  makes  a  loan 
thereon,  is  not  charged  with  notice, 
he  being  a  part  owner  in  the  bonds 
and  the  loan  being  in  part  for  his 
benefit.  The  knowledge  of  an  of- 
ficer of  a  bank,  being  also  a  member 
of  its  discount  committee,  who  takes 
part  in  discounting  a  note  made  to 
him  individually  for  an  unlawful 
purpose,  in  which  he  participates, 
is  not  imputable  to  the  bank." 

And  in  Davis  v.  Boone  County 
Deposit  Bank,  26  Ky.  L.  Rep.  2078. 
80  S.  W.  161,  the  court  of  appeals  of 
•  Kentucky  said:  "Where  the  inter- 
est of  the  president  of  a  t^nk,  who 
was  also  its  attorney,  in  the  dis- 
count of  a  note  sued  on,  was  adverse 
to  the  bank,  his  knowledge  of  an  in- 
firmity in  the  paper  was  insufficient 
to  charge  the  bank  therewith." 

And  in  Union  State  Bank  v.  First 
Nat.  Bank,  122  Ark.  612,  184  S.  W. 
411,  the  Arkansas  supreme  court 
said :  "Where  the  president  of  an 
insurance  company,  who  had  knowl- 
edge that  its  agent  had  misrepre- 
sented the  value  of  corporate  stock 
sold,  was  also  the  president  of  the 
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bank  to  which  the  certificate  of  de- 
posit of.  the  proceeds  of  the  sale  of 
the  stock  in  another  bank  was  as- 
signed, the  president's  knowledge  of 
the  fraud  is  not  imputed  to  the  bank, 
if  he,  in  assigning  the  certificate  to 
the  bank,  acted  only  for  the  insur- 
ance company." 

And  in  Guaranty  State  Bank  v. 
Bland,  —  Tex.  Civ.  App.  — ,  189 
S.  W.  546,  it  is  said :  "A  bank  tak- 
ing a  note  was  not  taxed  with  no- 
tice of  facts  relative  to  fraud  in  the 
inception  of  the  note,  knov.a  to  its 
cashier,  whose  knowledge  was  ac- 
quired when  acting  solely  in  his  in- 
dividual capacity,  for  himself  and 
another  concern  in  which  the  bank 
had  no  interest." 

See  also  Rusmissell  v.  White  Oak 
Stove  Co.  80  W.  Va.  400,  L.R.A. 
1917F,  453,  92  S.  E.  672;  Corcoran 
V.  Snow  Cattle  Co.  151  Mass.  74,  23 
N.  E.  727;  Wardlaw  v.  Troy  Oil 
Mill,  74  S.  C.  368.  114  Am.  St.  Rep. 
1004,  54  S.  E.  658. 

And  in  10  Cyc.  1063,  the  law  is 
laid  down  as  follows:  "If  a  cor- 
porate officer  or  agent  acts  avowedly 
for  himself  in  a  transaction  with 
the  corporation,  he  is  regarded  as  a 
stranger  to  the  corporation,  dealing 
as  if  he  had  no  ofificial  relation  with 
it." 

And  further  in  said  Cyc:  "If, 
therefore,  it  is  desired  to  charge  the 
corporation  with  a  knowledge  of 
such  facts,  affirmative  evidence 
must  be  given  that  the  officer  has 
made  a  disclosure  thereof  to  other 
and  disinterested  officers  of  the  cor- 
poration, whose  knowledge  may 
properly  be  said  to  be  that  of  the 
corporation,  or  at  least  that  he  made 
.such  disclosures  as  ought  to  have 
put  them  on  inquiry." 

And  it  is  further  said  in  Cyc: 
"When,  therefore,  an  officer,  direc- 
tor, or  agent  of  a  corporation  deals 
with  the  corporation  for  himself  in 
his  private  capacity,  any  uncom- 
municated  knowledge  which  he  may 
have  in  respect  of  the  transaction 
will  not  be  imputed  to  the  latter  by 
reason  of  his  possession  of  it." 

This  court  in  the  case  of  Forbes 
V.  First  Nat.  Bank,  21  Okla.  206, 


95  Pac.  785,  said :  "In  an  action  on 
a  negotiable  draft  by  the  holder 
thereof,  who  acquired  it  for  value 
before  maturity,  without  notice, 
against  an  indorser  from  whom  the 
draft  was  obtained  by  fraud,  knowl- 
edge of  such  facts  as  would  put  a 
prudent  man  upon 
inquiry  in  reference  SlVi*  "  of  SSfeSl 
to  the  draft  is  not 
sufficient  to  defeat  the  right  of  the 
holder  to  recover,  and  the  court  may 
direct  a.  verdict  in  favor  of  the  hold- 
er, when  the  circumstances  sur- 
rounding the  transaction  are  not 
sufficiently  strong  for.  it  to  be  said 
as  a  matter  of  law  that  bad  faith 
may  be  reasonably  inferred  there- 
from." 

And  in  McPherrin  v.  Tittle,  86 
Okla.  510,  44  L.R.A.(N.S.)  395,  129 
Pac.  721,  the  court  says:  "Suspi- 
cion of  defect  of  title,  or  the  knowl- 
edge of  circumstances  which  would 
excite  such  suspicion  in  the  mind  of 
a  prudent  man,  or  of  circum- 
stances sufficient  to  put  him  upon 
inquiry,  will  not  defeat  his  title; 
that  result  can  be  produced  only  by 
bad  faith  on  his  part." 

See  also  Citizens  Sav.  Bank  v. 
Landis,  37  Okla.  530, 132  Pac.  1101 ; 
First  State  Bank  v.  Tobin,  39  Okla. 
96,  134  Pac.  395. 

The  question  arises  here  as  to 
whether,  under  this  evidence,  it  can 
be  said  that  the  bank  was  the  hold- 
er of  this  note  for  value. 

The  court  has  laid  down  the  rule 
that  the  mere  discounting  of  an  un- 
due note  for  a  cus- 
tomer by  the  bank,  ^iJii"""*" 
and    crediting    the 
amount  to  be  paid  therefor  to  the 
customer's  account,  does  not  of  it- 
self make  the  bank  a  purchaser  for 
value,  but  such  transaction  creates 
the  relation  of  debtor  and  creditor. 

And  .under  §  4104,  Rev.  Laws 
1910,  a  bank,  in  that  state  of  case, 
will  only  be  deemed  a  holder  in  due 
course  when  it  has  paid  the  full 
amount  agreed  to  be  paid  for  said 
note,  or,  in  other  words,  when  the 
money  thus  deposited  to  the  credit 
of  the  assignor  has  been  paid  to 
him.    See  Morrison  v.  Farmers  & 
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M.  Bank,  9  Okla.  697,  60  Pac.  273, 
and  National  Bank  v.  Armbruster, 
42  Okla.  656,  142  Pac.  393,  and 
Southwestern  Nat.  Bank  v.  Am- 
bruster,  —  Okla.  — ,  157  Pac.  1146. 
The  facts  here  disclose  that  when 
the  bank  bought  this  note  from 
Givens  it  deposited  the  amount 
thereof  to  his  credit,  and  the  rela- 
tion of  debtor  and  creditor  was 
thereby  established  to  this  extent, 
and,  under  the  rule  thus  announced, 
the  bank  could  not  become  an  inno- 
cent holder  for  value  unless  it  paid 
to  the  seller  of  the  note  the  amount 
due  for  the  same  before  notice  of 
infirmities  and  defenses  was  ac- 
quired by  it.  Section  4106,  Rev. 
Laws  1910,  provides :  "The  titieof 
a  person  who  negotiates  an  instru- 
ment is  defective  within  the  mean- 
ing of  this  chapter 
when  he  obtained 
the  instrument,  or  any  signature 
thereto,  by  fraud,  duress,  or  force 
and  fear,  or  other  unlawful  means, 
or  for  an  illegal  consideration,  or 
when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances 
as  amount  to  fraud." 

Under  the  evidence  here,  and  un- 
der the  finding  of  the  court,  the 
total  consideration  for  the  note  in 
question   was   usury,    and    illegal. 
That     being    true,     then,     under 
the     statute     above     quoted,     the 
title     of     Givens     to     said     note 
was    defective    within    the    mean- 
ing   of    said    statute.      And    un- 
der §  4109,  Revised  Laws  1910,  when 
the  title  is  defective,  the  burden  is 
ewiH....^i._,       o"    the    holder    to 
dm  ot  9r»ot-      prove   that   he,    or 
—•"•'•"•"•       some  person  under 
whom  he  claims,  acquired  the  title 
as  a  holder  in  due  course.    That  be- 
ing true,  then,  it  was  incumbent  up- 
on the  state  here  to  show  that  the 
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bank  had  paid  out  the  entire  consid- 
eration of  said  note  to  Givens  be- 
fore it  acquired  knowledge  of  the  in- 
firmities or  defenses  thereto.  This 
it  did  not  do. 

Upon  the  trial  of  this  cause  the 
state  introduced  in  evidence  the 
small  note  sued  upon  here,  to  which 
there  was  only  a  defense  of  pay- 
ment, and  no  evidence  was  intro- 
duced to  establish 
the  payment.  It  -••»^"*- 
was,  therefore,  error  for  the  court 
to  overrule  the  demurrer  of  the  state 
to  this  evidence  of  the  defendant 
below  as  to  the  second  cause  of  ac- 
tion, and  render  judgment  against 
the  state. 

For  this  reason  the  judgment  of 
the  lower  court  is  reversed,  an,d  this 
cause  is  remanded  for  a  new  trial. 

Per  Curiam: 
Adopted  in  whole. 

HOTE. 

In  holding  that  the  mere  deposit  of 
the  proceeds  of  a  netrotiable  note  in 
a  deposit  account  is  not  such  a  pay- 
ment  of  value  as  will  constitute  the 
bank  a  holder  in  due  course,  but  that 
it  will  be  such  if  the  entire  amount  of 
the  proceeds  is  drawn  out  on  the  faith 
of  the  instrument,  the  court,  in  the  re- 
ported case  (State  v.  Emeby,  ante, 
234),  is  in  harmony  with  practically 
all  of  the  decisions  in  this  country  (see 
note  to  Old  Nat.  Bank  v.  Gibson,  post, 
252,  especially  II.  c,  and  III.  a).  But 
the  holding  that  the.  "entire  considera- 
tion" must  have  been  paid  out  would 
be,  if  no  statute  had  been  involved, 
contrary  to  the  weight  of  authority. 
See  III.  e,  and  IV.  of  the  note.  But  see 
VI.  as  to  effect  of  statute  upon  the 
question. 
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MARION  NATIONAL  BANK 

V. 

SILAS  HARDEN.  Trading,  etc.,  Plff.  in  Err. 

West  Virginia  Supreme  Ctntrt  of  Appeals  —  If ovember  IS,  1918. 
(_  w.  Va.  — ,  97  S.  E.  600.) 

Bills  and  notes  —  crediting  by  bank  —  holder  in  due  course. 

1.  The  mere  crediting  by  a  banic  to  a  depositor's  account  of  the  proceeds 
of  a  note  will  not  constitute  the  bank  a  holder  in  due  course,  when,  after 
nonpajrment,  the  amount  remains  to  the  credit  of  such  depositor.  And  if 
the  instrument  was  given  for  the  price  of  property  sold,  and  the  sale  and 
purchase  thereof  were  manifestly  to  prevent  the  defense  of  breach  of  war- 
ranty, the  transaction  will  be  regarded  fraudulent.  In  such  a  case  the 
transaction  lacks  the  quality  of  a  purchase  in  "good  faith  and  for  value," 
required  of  a  purchaser  in  due  course. 

[See  note  on  this  quetUon  beginning  on  page  252.] 


— series  —  maturity  for  nonpayment 

— ^bona  fide  holder. 

2.  Where  more  than  one  note  is 
executed,  and  it  is  stipulated  therein, 
or  in  the  security  given  therefor,  that 
failure  to  pay  any  one  of  the  notes  when 
due  will  automatically  mature  all  the 
others,  such  stipulation  will  be  given- 
effect  according  to  its  terms,  and  a 
purchaser  of  such  notes,  with  notice, 
after  such  maturity,  will  thereby  be 
deprived  of  the  rights  of  a  purchaser 
in  due  course. 

[See  8  R.  C.  L.  1048,  1216.] 
—  good  faith  —  suspicion. 

3.  On  the  question  of  "good  faith 
and  for  value"  required  of  a  purchaser 
in  due  course,  mere  knowledge  of  facts 
8u£Bcient  to  create  suspicion,  without 
actual  knowledge,  will  not  deprive  him 
of  the  rights  of  a  purchaser  in  due 

Headnotes  by  Miller,  J. 


course,  but  if  the  facts,  circumstances, 
and  conditions  attending  his  purchase 
are  so  cogent  and  obvious  that  to  re- 
main passive  amounts  to  bad  faith  on 
his  part,  and  show  bad-  faith  on  the 
part  of  the  seller,  the  purchaser  will 
be  deprived  of  the  status  of  holder  in 
due  course. 

[See  3  R.  C.  L.  1071-;076.] 
—  assignment  —  qualified      indorse- 
ment. 

4.  An  assignment  of  "all  right,  title, 
and  interest  in- and  to  the  within  note,V 
indorsed  on  the  back  of  an  instrument, 
being  a  qualified  indorsement,  in  no  way 
affects  the  negotiability  of  the  paper, 
and  the  indorsee  having  possession 
thereof  is  deemed  prima  facie  a  holder 
in  due  course. 

[See  3  R.  C.  L.  996.] 


Error  to  the  Circuit  Court  for  Kanawha  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount  alleged 
to  be  due  on  seven  promissory  notes.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Morgan  Owen  and  E.  B. 
Dyer,  for  plaintiff  in  error: 

The  contract  was  one  to  be  per- 
formed in  the  state  of  Indiana. 

Prentice  v.  Zane,  2  Gratt.  262 ;  Union 
Trust  Ck).  v.  McClellan,  40  W.  Va.  406, 
21  S.  E.  1026;  Davis  v.  Miller,  14  Gratt. 
14;  Mercantile  Bank  v.  Boggs,  48  W. 
Va.  289,  37  S.  E.  688. 

The  notes  sued  on  were  past  due  in 
the  hands  of  the  Harwood-Barley  Manu- 
facturing Company  long  before  they 


were  discounted  by  the  plaintiff  bank. 
The  moment  defendant  refused  to  pay 
the  note,  which  was  due  in  three  months 
from  date,  all  of  the  subsequent  notes 
of  the  series  became  due  and  payable 
under  the  terms  of  the  deed  of  trust, 
and  when  purchased  by  the  plaintiff 
bank  they  were  subject  to  all  of  the 
equities  and  defenses  which  the  maker 
had  against  the  payee  manufacturing 
company. 
Rowe  V.  Scott,  28  S.  D.  146, 182  N.  W. 
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696;  Missouri  K.  &  T.  R.  Co.  t.  New- 
ton, 60  T«x.  Civ.  App.  116,  127  S.  W. 
873;  Crilly  v.  Galilee,  78  C.  C.  A.  525, 
148  Fed.  835;  Stoy  v.  Bledsoe,  31  Ind. 
App.  643,  68  N.  E.  907;  Marion  Bond 
Co.  V.  Blakely,  30  Ind.  App.  374,  65  N. 
E.  291,  66  N.  E.  71;  1  Dan.  Neg.  Inst. 
p.  924;  Noell  v.  Gainee,  68  Mo.  649; 
Bodge  T.  Wallace,  129  Wis.  84,  116  Am. 
St.  Rep.  938,  108  N.  W.  212;  Merchants 
Nat.  Bank  v.  Brisch,  154  Mo.  App.  631, 
136  S.  W.  28;  Indiana  Bond  Co.  v. 
Bruce,  13  Ind.  App.  660,  41  N.  E.  958; 
Ft  Wajme,  C.  &  L.  R.  Co.  v.  Woodward, 
112  Ind.  119,  13  N.  E.  260;  Buchanan 
V.  Berkshire  L.  Ins.  Co.  96  Ind.  510; 
Green  v.  Louthain,  49  Ind.  139;  First 
Nat  Bank  v.  Peck,  8  Kan.  660;  Lewis 
V.  Lewis,  58  Kan.  563,  50  Pac  454; 
Douthitt  V.  Farrell,  60  Kan.  195,  56 
Pac  9;  Wheeler  &  W.  Mfg.  Co.  v.  How- 
ard, 28  Fed.  742;  Tiedeman,  Com. 
Paper,  §  297;  2  Randolph,  Com.  Paper, 
2d  ed.  §  1047;  Hart  v.  Stickney,  41  Wis. 
630,  22  Am.  Rep.  728;  Newell  v.  Gregg, 
31  Barb.  263;  Peat  v.  Chicago,  M.  & 
St  P.  R.  Co.  128  Wis.  92,  107  N.  W. 
355;  First  Nat  Bank  v.  Forsyth,  67 
Minn.  258,  64  Am.  St  Rep.  416,  69  N. 
Vi.  909 ;  Joyce,  Defenses  to  Com.  Paper, 
§§•  472-474;  Nashville  Trust  Co.  v. 
Smythe,  94  Tenn.  613,  27  L.BJ^.  668, 
45  Am.  St  Rep.  748,  29  S.  W.  903; 
Ray  v.  Baker,  165  Ind.  74,  74  N.  E.  624; 
State  v.  Baltimore  &  0.  C.  R.  Co.  120 
Ind.  298,  22  N.  E.  307;  First  Nat  Bank 
V.  Ruhl,  122  Ind.  279,  23  N.  E.  766; 
Moore  v.  Sargent,  112  Ind.  484,  14  N. 
E.  466;  1  Pom.  Eq.  Jur.  439;  Malcolm 
V.  Allen,  49  N.  Y.  448;  Bradley  v. 
Whicker,  28  Ind.  App.  380,  56  N.  E. 
490;  Bunting  v.  Mick,  6  Ind.  App.  289, 
31  N.  E.  378, 1065;  Parker  v.  Hickman, 
61  Ind.  App.  159,  111  N.  E.  649;  Mc- 
Millan v.  Gardner,  88  Kan.  279,  128 
Pac.  391,  Ann.  Cas.  1914B,  755;  Snyder 
v.  Miller,  71  Kan.  410,  69  L.R.A.  250, 
114  Am.  St.  Rep.  489,  80  Pac.  970; 
Voris  V.  Ferrell,  67  Ind.  App.  12,  108 
X.  r.  122;  Horn  v,  Bennett,  135  Ind. 
158,  24  LJ^jV.  800,  34  N.  E.  321,  956; 
Butk  of  Bushnell  v.  Buck  Bros.  161 
Iowa,  362,  142  N.  W.  1004;  McNight 
V.  Parsons,  136  Iowa,  390,  22  L.R.A. 
(N.S.)  718,  125  Am.  St  Rep.  265,  118 
>:.  W.  858,  15  Ann.  Cas.  666. 

The  plaintiff  bank  was  not  a  puiv 
chaser  for  value  or  a  holder  in  due 
course. 

1  Dan.  Neg.  Inst.  p.  909;  Joyce,  De- 
fenses to  Com.  Paper,  p.  243;  Union 
Nat.  Bank  v.  Winsor,  101  Minn.  470, 
lis  Am.  St  Rep.  641,  112  N.  W.  999, 
11  Ann.  Cas.  204;  Manufacturers  Nat. 
6  A.L.R.— 16. 


97  a.  B.  too.) 
Bank  v.  Newell,  71  Wis.  309,  37  N.  W. 
422. 

It  was  the  duty  of  the  bank  to  know 
what  the  terms  of  the  deed  of  trust 
were,  and  especially  so  in  the  state  of 
Indiana,  where  the  conditions  of  this 
deed  of  trust  were  to  be  performed. 

Stoy  V.  Bledsoe,  31  Ind.  App.  643, 
68  N.  E.  907;  BiUingsley  v.  Dean,  11 
Ind.  331;  Brown  v.  Maulsby,  17  Ind. 
10;  Jones  v.  Schulmeyer,  89  Ind.  119; 
Buchanan  v.  Berkshire  L.-  Ins.  Co.  96 
Ind.  510. 

The  burden  of  proof  was  upon  the 
plaintilF  bank  to  prove  that  it  was  a 
holder  of  said  notes  in  due  course 

Bank  of  Bushnell  v.  Buck  Bros.  161 
Iowa,  362,  142  N.  W.  1004;  McNight 
V.  Parsons,  136  Iowa,  390,  22  L.R.A. 
(N.S.)  718,  125  Am.  St  Rep.  265,  113 
N.  W.  868,  15  Ann.  Cas.  666. 

Messrs.  Brown,  Jackson,  &  Knight, 
for  defendant  in  error : 

Plaintiff  became  a  holder  of  the  notes 
before  they  were  overdue,  and  without 
notice  that  they  had  been  previously 
dishonored. 

1  Dan.  Neg.  Inst.  p.  946;  Pape  v. 
Hartwig,  23  Ind.  App.  333,  56  N.  £. 
271;  Johnson  County  Sav.  Bank  v.  Ca- 
pito,  47  Ind.  App.  461,  94  N.  E.  797: 
Wilson  v.  National  Fowler  Bank,  47 
Ind.  App.  689.  95  N.  E.  269;  First  Nat. 
Bank  v.  Rupert,  178  Ind.  669,  100  N. 
B.  6. 

The  plaintiff  bank  took  them  in  good 
faith,  and  for  value. 

Mayer  v.  Heidelbach,  123  N.  Y.  332. 
9  L.R.A.  850,  25  N.  E.  416;  Greenwood 
V.  Lowe,  7  La.  Ann.  197;  Mickles  v. 
Colvin,  4  Barb.  304;  Bacon  v.  Holloway, 
2  E.  D.  Smith,  169;  Hewlett  v.  Fitz- 
gibbon,  1  N.  Y.  Supp.  821;  Adams  v. 
Soule,  33  Vt  538;  Lally  v.  Colgate,  10 
Jones  &  S.  544;  Russell  v.  Hadduck,  8 
111.  233,  44  Am.  Dec.  693;  Matlock  v. 
Scheuerman.  51  Or.  49,  17  L.R.A. (N.S.)- 
747,  93  Pac.  823;  2  Randolph,  Com. 
Paper,  §  479. 

At  the  time  the  notes  were  negotiated 
to  it,  the  bank  had  no  notice  of  any  in- 
firmity in  them,  or  defect  in  the  title 
of  the  person  negotiating  them. 

Tescher  v.  Merea,  118  Ind.  586,  21 
N.  E.  316;  Wilson  v.  National  Fowler 
Bank,  47  Ind.  App.  689,  95  N.  E.  269; 
Parker  v.  Hickman,  61  Ind.  App.  152, 
111  N.  E.  649;  Colvert  v.  Harrington. 
61  Ind.  App.  608,  112  N.  E.  249;  Firf^t 
Nat  Bank  v.  Rupert,  178  Ind.  669,  100 
N.  E.  5;  1  Dan.  Neg.  Inst  §  796;  Mer- 
chants &  M.  Nat.  Bank  v.  Ohio  Valley 
Furniture  Co.  57  W.  Va.  625.  70  L.R.A. 
312,  50  S.  E.  880;  Shaw  v.  North  Penn- 
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sylvania  R.  Co.  101  U.  S.  567,  25  L.  ed. 
892;  Swift  v.  Smith,  102  U.  S.  444, 
26  L.  ed.  194. 

Possession  and  production  of  nego- 
tiable paper  by  an  indorsee  raise  the 
presumption  that  it  was  purchased  in 
good  fail^  for  value,  in  the  usual  course 
of  business,  and  without  notice  of  any 
defenses,  and  the  burden  to  prove  that 
the  indorsee  is  not  a  bona  fide  holder 
is  on  the  defendant. 

Johnson  County  Sav.  Bank  v.  Capito, 
47  Ind.  App.  461,  94  N.  E.  797;  Wilson 
V.  Nationel  Fowler  Bank,  47  Ind.  App. 
689,  95  N.  E.  269;  First  Nat.  Bank  v. 
Rupert,  178  Ind.  669,  100  N.  E.  5;  Col- 
vert  V.  Harrington,  61  Ind.  App.  608, 
112  N.  E.  249;  Hill  v.  Ward,  45  Ind. 
App.  458,  91  N.  E.  38;  Hinkley  v. 
Fourth  Nat.  Bank,  77  Ind.  475;  Shirk 
V.  MitcheU,  137  Ind.  185,  36  N.  E.  8J0; 
Goodman  v.  Simonds,  20  How.  343,  15 
L.  ed.  934;  Bank  of  Spencer  v.  Simmons, 
43  W.  Va.  79,  27  S.  E.  299;  1  Dan.  Neg. 
Inst.  p.  962;  Joyce,  Defenses  to  Com. 
Paper,  §  240 ;  1  Randolph,  Com.  Paper, 
p.  652;  8  Cyc.  222  et  seq. 

MiOer,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff,  doing  business  in  the 
city  of  Marion,  Indiana,  as  indorsee, 
sued  defendant,  doing  business  as 
City  Taxicab  Company  at  Charles- 
ton, West  Virginia,  as  maker  in 
assumpsit  upon  seven  notes,  dated 
Marion,  Indiana,  August  6,  1915, 
payable  to  the  order  of  Harwood- 
Barley  Manufacturing  Company, 
the  indorser,  in  ten,  eleven,  twelve, 
thirteen,  fourteen,  fifteen,  and  six- 
teen months  respectively,  each  for 
the  sum  of  one  hundred  and  forty- 
nine  and  87/100  dollars,  at  Grant 
Trust  &  Savings  Company,  Marion, 
Indiana,  each  note  showing  on  its 
face  that  it  was  executed  for  the 
sale  by  and  purchase  from  the 
payee  of  certain  Indiana  motor 
trucks  and  certain  motor  truck 
parts,  the  title  to  any  and  all  of 
which  property  was  thereby  ex- 
pressly declared  to  be  and  remain 
in  the  payee,  or  its  assignee,  until 
the  said  notes  should  be  fully  paid, 
with  right  to  payee  or  assignee  to 
take  possession  thereof  if  the  maker 
should  sell  or  dispose  thereof  before 
maturity  of  the  notes,  and  hold  the 
same,  and  in  default  of  the  note  at 


maturity,  to  sell  same  or  any  part 
thereof  without  further  notice,  and 
to  apply  the  proceeds  to  the  pay- 
ment of  the  note,  returning  the 
excess  to  maker,  less  expenses  con- 
nected with  the  sale.  The  indorse- 
ments, signed  "Harwood-Barley 
Mfg.  Co.,  S.  W.  Winder,  Sec'y,"  are 
as  follows: 

Marion,  Ind.  June  6,  1916. 
For  value  received  we  hereby  as- 
sign, transfer,  and  set  over  to  the 
Marion  National  Bank  all  bur  right, 
title,  and  interest  in  and  to  the  with- 
in note,  and  in  and  to  the  said  Indi- 
ana motor  trucks  for  which  said 
note  was  executed. 

Upon  the  trial,  and  here  upon 
writ  of  error  awarded  the  defendant 
to  the  judgment  below  against  him, 
the  questions  presented  by  the 
pleadings  and  proof  and  by  iustruc- 
tions  to  the  jury  given  and  refused 
are:  First,  was  there  total  or  par- 
tial failure  of  consideration  for  the 
notes  as  between  maker  and  payee 
tiiereof?  Second,  were  said  notes 
procured  from  maker  by  payee 
fraudulently?  Third,  was  the  plain- 
tiff holder  of  said  notes  in  due 
course,  as  defined  by  §  52,  chap. 
98A,  Barnes's  Code  1918  (Code 
1913,  §  4223)?  Fourth,  was  there 
any  error  in  the  giving  and  refusing 
of  instructions?  Fifth,  was  the  ver- 
dict of  the  jury  supported  by  the 
weight  and  preponderance  of  the 
evidence,  or  did  the  court  err  in  not 
sustaining  defendant's  motion  to 
set  aside  the  verdict  and  grant  him 
a  new  trial? 

That  there  was  at  least  partial 
failure  of  consideration  for  the 
notes  there  is  not  a  shadow  of 
doubt.  The  notes  were  given  in 
payment  of  the  balance  of  the  pur- 
chase price  of  a  twenty-passenger 
motor  truck  manufactured  by  the 
payee,  and  which  was  purchased  by 
defendant  for  a  particular  purpose 
known  to  the  manufacturer  and  its 
agent,  who  represented  it  to  be  suit- 
able for  and  capable  of  doing  the 
work  desired.  That  it  was  practi- 
cally useless  for  any  purpose  we 
think  is  proven  beyond  question. 
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Defendant  made  every  effort  to  test 
it  out,  with  the  help  of  representa- 
tives of  the  manufacturer  sent  to 
Charleston  to  assist  him.  The  en- 
gine and  other  parts  of  the  machine 
were,  by  request  of  the  payee  on 
the  notes,  returned  to  the  factory, 
where  an  effort  was  made  to  make 
them  good  for  the  work,  but  with- 
out success.  While  these  efforts  to 
m^e  the  machine  good  were  in 
progress,  one  or  two  of  the  notes 
first  falling  due  were  paid,  others  of 
the  series  were  disposed  of  to  Grant 
Trust  &  Savings  Company,  the  bank 
where  payable,  which  sued  as  hold- 
er in  due  course  and  obtained  judg- 
ment against  defendant,  which  was 
paid  by  him,  and  the  record  shows 
that  he  had  paid  on  said  machine, 
altogether,  about  $2,000.  The  notes 
here  sued  on  are  the  last  of  the 
series  of  sixteen  notes,  of  which  the 
payee  still  holds  the  four  falling  due 
in  six,  seven,  eight,  and  nine 
months  from  date,  and  which  were 
all  due  and  unpaid  before  the  date 
cf  the  alleged  assignments  of  the 
last  seven  of  the  series  to  the  plain- 
tiff. This  assignment  occurred  on 
the  day  before  the  first  of  these  fell 
due,  and  payment  of  which,  as  of 
the  prior  ones  still  held  by  the  as- 
signor or  sued  on  by  Grant  Savings 
&  Trust  Company,  was  refused  by 
defendant,  and  the  paper  sued  on 
thereby  dishonored. 

Another  important  fact  is  that 
besides  the  retention  of  title  by  the 
seller,  as  evidenced  by  the  notes, 
the  maker  on  the  same  day,  as  fur- 
ther security  for  the  payment  there- 
of, executed  to  a  trustee  a  deed  of 
trust  on  the  truck  purchased,  which 
was  duly  recorded  in  Kanawha  coun- 
ty. West  Virginia,  where  the  ma- 
chine was  situated,  which  deed  de- 
scribed the  notes,  and,  among  other 
things,    contained    this    provision: 
"The  party  of  the  first  part  cove- 
nants to  pay  each  of  the  aforesaid 
nptes  when  they  become  due,  and 
faUtare  to  pay  any  of  the  aforesaid 
notes   when  it  becomes  due  shall 
cause  all  of  the  said  notes  to  become 
due  and  payable." 
We  do  not  think  the  evidence  sof- 
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ficient  to  establish  fraud  in  the  pro- 
curement of  the  notes,  but  it  does 
satisfy  us  beyond  doubt  that  in  dis- 
posing of  the  notes,  some  of  them 
to  Grant  Savings  &  Trust  Company, 
and  lastly  the  seven  remaining  of 
the  series  to  plaintiff,  the  purpose 
of  the  Harwood-Barley  Manufactur- 
ing Company  was  to  defraud  and 
d^eat  defendant  in  his  lawful  de- 
fense to  the  notes. 

It  is  well  settled  by  the  laws  of 
Indiana,  with  reference  to  which 
the  contract  must  be  construed  and 
the  rights  of  the  parties  determined, 
and  elsewhere,  that  when  more  than 
one  note  is  execut- 
ed, and  it  is  stipu-  "JJ'iiJL"™  J"**"" 
lated  therein,  or  in  tonty  for 

.,  •!.  •  nonpayment'^ 

the  security  given  bo>m  ado  koMm. 
therefor,  that  fail- 
ure to  pay  any  one  of  the  notes 
when  due  will  automatically  mature 
the  others,  such  provision  will  be 
given  effect  according  to  its  terms, 
and  that  a  purchaser  of  any  one  of 
the  notes,  after  maturity  of  any 
prior  one,  with  notice,  will  be  there- 
by deprived  of  the  rights  of  a  pur- 
chaser in  due  course.  1  Dan.  Neg. 
Inst.  6th  ed.  p.  924 ;  Tiedeman,  Com. 
Paper,  §  297;  Thorp  v.  Mindeman, 
123  Wis.  149,  68  L.R.A.  146,  107 
Am.  St.  Rep.  1003,  101  N.  W.  417 ; 
Joyce,  Defenses  to  Com.  Paper,  § 
468;  Moore  v.  Sargent,  112  Ind.  484, 
14  N.  E.  466;  Rowe  v.  Scott,  28  S. 
D.  145,  132  N.  W.  695;  Hodge  v. 
Wallace,  129  Wis.  84,  116  Am.  St. 
Rep.  938, 108  N.  W.  212.  It  is  clear, 
therefore,  that  the  notes  sued  on, 
by  the  provisions  in  the  deed  of 
trust  referred  to,  were  due  and  pay- 
able before  the  plaintiff  claims  to 
have  purchased  them  in  due  course, 
and,  if  it  had  notice,  were  subject  to 
all  equities  between  the  maker  and 
the  payee  thereof.  The  notes  on 
their  face  make  no  reference  to  the 
deed  of  trust,  but  the  payee  by 
whom  the  deed  was  executed,  and  to 
whom  it  was  delivered,  according  to 
some  of  the  authorities  cited,  was 
chargeable  with  notice  of  all  the 
provisions  thereof.  . 

One  of  the  pivotal  questions  pre-, 
sented  is  whether  plaintiff  became 
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the  holder  of  the  paper  in  suit  in 
due  course.  To  occupy  this  status 
under  our  law,  §  52,  chap.  98A, 
Barnes's  Code  1918  (Code  1913,  § 
4223),  the  following  conditions 
must  exist:  (1)  The  instrument 
must  be  complete  and  regular  on  its 
face;  (2)  the  holder  must  have  pur- 
chased it  before  due,  without  notice 
that  it  had  been  previously  dishon- 
ored, if  that  was  the  fact;  (3)  he 
must  have  taken  it  in  good  faith 
and  for  value;  (4)  when  negotiated 
to  him,  he  must  have  had  no  notice 
of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person 
negotiating  it  Section  9089zl, 
Bums's  Annotated  Statutes  (Ind.) 
contains  the  same  provisions,  defin- 
ing who  is  a  holder  in  due  course. 
And  §  9089c2  of  the  Indiana  stat- 
utes renders  the^title  of  the  person 
who  negotiates  the  instrument  de- 
fective when  he  obtains  the  in- 
strument, or  any  signature  there- 
to, by  fraud,  duress,  or  force 
and  fear,  or  other  unlawful  means, 
or  for  an  unlawful  consideration,  or 
where  he  negotiates  it  in  breaek  of 
faith,  or  under  circumstances  as 
amount  to  fraud.  And  the  next 
section,  §  9089d2,  says  that  to  con- 
stitute notice  of  an  infirmity  in  the 
•  instrument,  or  defect  in  the  title  of 
the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated 
must  have  actual  knowledge  of  the 
infirmity  or  defect,  or  knowledge  of 
such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad 
faith. 

On  the  question  now  under  con- 
sideration we  think  the  first  require- 
ment is  satisfied;  the  notes  appear 
regular  on  their  face,  and  no  contro- 
versy is  presented  thereon.  On  the 
second  requirement,  it  clearly  ap- 
pears that  the  notes,  when  pur- 
chased, were,  by  the  terms  of  the 
deed  of  trust,  past  due,  and  pay- 
ment had  been  declined  by  the  mak- 
er, and  the  notes  thereby  dishon- 
ored ;  but  the  notes  not  referring  to 
the  deed  of  trust,  or  in  terms  mak- 
ing it  a  part  of  the  contract,  the 
question  of  prime  importance  is,  Did 
the  plaintiff  have  actual  notice  of 


the  maturity  and  the  dishonor  of 
the  notes,  or  knowledge  of  such  facts 
that  its  action  in  taking  them 
amounted  to  bad  faith?  for  in  either 
event  it  cannot  occupy  the  position 
of  holder  in  due  course. 

On  the  question  of  actual  notice 
to  plaintiff,  its  witness,  Rhue,  vice 
president  of  the  bank,  with  whom 
the  Harwood-Barley  Manufacturing 
Company,  through  Winder,  its  sec- 
retary, negotiated  the  notes,  when 
asked  whether  he  knew  the  notes 
thus  negotiated  were  part  of  a  se>- 
ries  of  notes  given  by  Harden  to 
the  Harwood-Barley  Manafactaring^ 
Company,  answered  that,  "from  the 
notes,  it  would  indicate  they  were  a 
part  of  a  larger  series."  And  when 
asked  if  he  knew  that  payment  of 
the  notes  was  secured  by  a  deed  of 
trust  dated  August  10,  1915,  given 
by  Harden  to  Prichard,  trustee,  his 
answer  was :  "I  probably  did  at  the 
time,  but  I  don't  remember  now 
about  that."  And  asked  whether  he 
knew  that  the  deed  of  trust  showed 
that  there  were  nine  of  the  notes 
due  before  the  first  of  those  nego- 
tiated to  him,  he  evasively  an- 
swered: "My  recollection  would  be 
that  if  I  did  observe  that  feature, 
that  I  probably  took  for  granted  that 
they  had  been  previously  paid."  He 
said  that  he  did  not  remember 
whether  he  asked  Winder  or  any- 
body connected  with  the  Harwood- 
Barley  Manufacturing  Company 
whether  they  had  been  paid,  al- 
though the  first  of  the  notes  nego- 
tiated to  him  was  due  the  next  day. 
Immediately  following  these  ques- 
tions and  answers,  he  was  asked 
whether,  when  this  series  of  notes 
was  brought  to  him  the  day  before 
the  first  was  due,  he  did  not  .make 
diligent  inquiry  about  them,  and  an- 
swered: "It  might  have  been  that 
we  did  not."  When  further  asked  if 
he  did  not  know  that,  upon  default 
of  payment  of  one  note  of  the  series, 
all,  by  the  terms  of  the  deed  of  trust, 
became  due  and  payable,  his  reply 
was:  "I  don't  knoytr  that  I  did." 
Is  it  not  reasonably  certain  that  if 
he  knew  at  the  time  he  took  the 
notes  fbr  the  bank,  as  he  said  he 
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probacy  did,  that  the  notes  were 
aecared  by  a  deed  of  trust,  that  he 
also  knew  of  the  provisions  thereof? 
The  evidence  shows  a  close  relation- 
ship between  plaintiff  and  the  Grant 
Trast  &  Savings  Company,  where 
the  notes  were  made  payable,  in  the 
handlins:  of  paper  for  the  Harwood- 
Barley  Manufacturing  Company. 
What  we  shall  have  to  say  upon  the 
third  condition,  and  the  facts  dis- 
closed in  relation  thereto,  will  also 
have  a  potent  influence  on  the  ques- 
tion of  notice  to  plaintiff. 

Respecting  the  third  condition, 
^good  faith  and  for  value,"  the  law 
is  well  settled  that  mere  knowledge 
of  facts  sufficient  to  put  a  prudent 
man  on  inquiry,  without  actual 
knowledge,  or  mere 
suspicion  of  an  in- 
firmity or  defect  of 
title,  does  not  preclude  a  transferee 
from  occupying  the  position  of  a 
holder  in  due  course,  unless  the  cir- 
cumstances and  conditi<ms  are  so 
cogent  and  obvious  that  to  remain 
passive  would  amount  to  bad  faith. 
8  C.  J.  601,  and  cases  cited.  And 
as  we  construe  §  9089d2  of  the  In- 
diana statutes,  actual  knowledge  or 
knowledge  at  facts  showing  bad 
faith  on  the  part  of  a  party  negoti- 
ating an  instrument,  and  the  conse- 
quent defect  or  infirmity  of  his  title, 
wOl  constitute  bad  faith  on  the  part 
of  a  purchaser,  and  deny  him  the 
status  of  a  holder  in  due  course.  Be- 
sides the  facts  alluded  to  in  the  pre- 
ceding paragraphs,  including  the 
suspicious  circumstance  of  offering 
the  notes  for  discount  the  day  be- 
fwe  the  first  fell  due,  we  have  the 
very  important  admission  of  the 
baidc  officers  that  they  credited 
the  Harwood-Barley  Manufacturing 
CompSJiy  with  the  sum  of  $1,097.58, 
iMincipal  and  into'est  on  the  notes, 
accrued  to  date.  Another  fact  is 
that  the  bank  claims  to  have  issued 
the  Harwood-Barley  Manufacturing 
ing  Company  its  draft  or  check  on 
New  Toik  on  that  day,  for  the 
amount  of  the  credit.  This  draft 
was  not  produced  in  evidence,  but  it 
is  conceded  that  if  so  issued  tite 
draft    was    immediately    indorsed 
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back  to  the  bank  by  the  company, 
and  never  left  the  bank  or  passed 
through  the  drawee  in  New  York. 
Why  all  this  circumlocution  for  so 
simple  a  transaction  as  the  alleged 
purchase  of  the  notes  ?  The  evident 
purpose  was  to  make  it  appear  that 
the  bank  had  parted  with  some- 
thing of  value  for  the  notes,  instead 
of  simply  crediting  its  customer 
with  the  proceeds,  or  principal  and 
interest  thereof,  which  was  the  real 
transaction.  Moreover  the  evidence 
shows  that  at  the  time  of  this  credit 
the  company  already  had  to  its  cred- 
it in  the  bank  $5,869.90,  and  it  does 
not  appear  from  the  record  what 
became  of  these  credits.  It  does 
appear  that  on  the  following,  day, 
when  the  first  of  the  notes  sued  on 
by  its  own  provision  became  due, 
and  was  not  paid,  the  entire  amount 
remained  ta  tiie  credit  of  the  cus- 
tomer. We  think  these  facts  im- 
pute bad  faith  to  both  seller  and 
purchaser,  and  show  infirmity  in  the 
right  and  title  of  both  which  is  suf- 
ficient to  deprive  the  bank  of  the 
rights  of  a  purchaser  in  due  course 
and  for  value. 

Moreover,  it  seems  to  be  well  set- 
tled that  the  mere  crediting  to  a  de- 
imsitor's  account  on  the  books  of  a 
bank,  of  the  amount  _«„a,t,„,  ^^ 
of  a  note  or  of  a  fc«Mk-boi«*r  ta 
check  drawn  upon  *"•  '""'*•• 
anotiier  bank,  where  the  depositor's 
account  continues  to  be  sufficient  to 
pay  the  check  in  case  it  is  dishon- 
ored, does  not  constitute  the  bank 
a  holdei*  in  due  course.  1  Dan.  Neg. 
Inst.  6th  ed.  908  et  seq. ;  Joyce,  De- 
fenses to  Com.  Paper,  243;  Union 
Nat.  Bank  v.  Windsor,  101  Minn. 
470,  118  Am.  St.  Rep.  641,  112  N. 
W,  999,  11  Ann.  Cas.  204;  Manu- 
facturers' Nat.  Bank  v.  Newell,  71 
Wis.  309,  37  N.  W.  423.  Of  course 
the  rule  is  different  where  some- 
thing of  actual  value  is  parted  with 
by  the  bank,  or  the  purchaser  gives 
credit  for  the  note  or  check  on  an 
old  debt,  etc.  But  we  do  not  think 
the  transaction  involved  here,  in 
law,  amounts  to  anything  more  than 
pasring  to  the  credit  of  the  custom- 
er the  amount  of  the  principal  and 
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interest  of  the  notes.  It  has  been 
held  that  the  negotiation  of  a  note 
given  for  the  price  of  property  sold, 
for  the  purpose  of  preventing  the  de- 
fense of  breach  of  warranty,  con- 
stitutes fraud  in  its  negotiation 
within  the  meaning  of  the  statute. 
8  C.  J.  984;  Bank  of  Bushnell  v. 
Buck  Bros.  161  Iowa,  362,  142  N.  W. 
1004;  McNight  v.  Parsons,  136 
Iowa,  390,  22  L.R.A.(N.S.)  718,  125 
Am.  St.  Rep.  265, 113  N.  W.  858,  15 
Ann.  Cas.  665. 

It  follows  from  what  has  been 
said  that  the  fourth  condition  to 
constitute  the  bank  a  holder  in  due 
course  is  also  absent.  The  facts  dis- 
closed, we  think,  impute  notice  to 
the  bank  at  the  time  of  the  trans- 
action, of  infirmity  in  the  title  of  the 
seller,  and  deprive  it  of  the  rights 
of  a  purchaser  in  due  course. 

In  a  reply  brief,  counsel  for  de- 
fendant make  the  point  that,  by  the 
words  of  the  assignment,  "all  our 
right,  title,  and  interest  in  and  to 
the  within  note,"  the  indorsee  ac- 
quired by  substitution  only  such 
right  as  the  indorser  had,  and  not 
that  of  a  purchaser  in  due  course. 
The  following  are  some  of  the  au- 
thorities cited  in  support  of  this 
proposition:  Gale  v.  Mayhew,  161 
Mich.  96.  29  L.R.A.(N.S.)  648,  125 
N.  W.  781;  3  R.  C.  L.  569;  Tiede- 
man.  Com.  Paper,  §  265;  Lyons  v. 
Divelbis,  22  Pa.  185;  Ellsworth  v. 
Vamey,  83  III.  App.  94 ;  1  Dan.  Neg. 
Inst.  6th  ed.  p.  763.  Mr.  Daniel 
says:  "In  Michigan,  where  the 
payee  wrote  on  the  back  of  a  note, 
1  hereby  transfer  my  right,  title, 
and  interest  of  the  within  note  to 
S.  C.  Y.,'  the  view  has  been  strongly 
presented  that  such  transfer  was 
not  an  indorsement  in  the  sense  of 
the  law  merchant,  but  merely  passed 
title,  not  rendering  the  assignor  lia- 
ble as  an  indorser  in  the  event  of 
due  dishonor  and  notice."  Citing 
Aniba  v.  Yeomans,  39  Mich.  171. 

But  Mr.  Daniel  does  not  approve 
the  rule  of  the  Michigan  cases.  On 
-...i.nn.e««-  ^^e  coutrary,  he 
«n«iifi»d  la-  says  m  the  same 
*•"•"•"*•  section  that,  while 

such  an  indorsement  is  a  qualified 


indorsement,  it  is  a  commercial  in- 
dorsement, and  is  not  a  mere  assign- 
ment, and  does  not  in  law  discr^it 
the  paper  or  even  bring  it  uhd^  sus- 
picion. And  the  other  cases  cited 
by  him  show  that  the  great  weight 
of  judicial  decisions  is  against  the 
view  of  the  Michigan  court.  And 
it  seems  to  us  that  by  a  proper  con- 
struction of  §§  33  to  38  of  our  Ne- 
gotiable Instruments  Law  (Code 
1913,  §§  4204-4209),  practically  the 
same  as  the  Indiana  statute,  no  oth- 
er conclusion  can  be  reached.  Sec- 
tion 38  says :  "An  indorsement  may 
be  either  in  blank  or  special ;  and  it 
may  also  be  either  restrictive  or 
qualified,  or  conditional." 

The  definitions  of  each  of  these 
classes  given  in  the  succeeding  sec- 
tions clearly  exclude  the  indorse- 
ments on  the  notes  sued  on,  unless 
it  be  a  qualified  indorsement  defined 
by  §  38  as  follows:  "A  qualified 
indorsement  constitutes  the  indorser 
a  mere  assignor  of  the  title  to  the 
instrument ;  it  may  be  made  adding 
to  the  indorser's  signature  the 
words,  'without  recourse,*  or  any 
words  of  similar  impoit;  such  an 
indorsement  does  not  impair  the 
negotiable  character  of  the  instru- 
ment." 

In  Evans  v.  Freeman,  142  N.  C.  61, 
54  S.  E.  847,  the  court  distinctly 
holds  that  such  an  indorsement  as 
we  have  under  consideration  here 
does  not  in  any  way  affect  the  ne- 
gotiability of  the  instrument,  and 
that  the  indorsee  is.  deemed  prima 
facie  a  holder  in  due  course  if  he  has 
possession  of  the  note  under  such 
indorsement.  Other  decisions  cited 
give  the  statute  the  same  construc- 
tion. 

These  conclusions  justify,  in  point 
of  law,  the  giving  of  the  plaintiff's 
several  instructions  to  the  jury,  and 
the  refusal  of  defendant's  instruc- 
tions numbered  3  and  4,  the  third  re- 
lating to  the  burden  of  proof,  the 
fourth  based  on  the  theory  of  fraud 
on  the  part  of  the  Harwood-Barley 
Manufacturing  Company  in  procur- 
ing the  defendant  to  execute  the 
notes.  On  the  theory  of  the  latter 
we  do  not  find  evidence  of  fraud,  but 
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of  mistake  in  judgment  only,  not 
jastifying  the  theory  of  actual 
fraud.  But  for  the  reasons  set 
forth  herein  for  sustaining  the  mo- 
tion of  the  defendant  to  set  aside 
the  verdict  and  award  him  a  new 
trial,  as  we  have  concluded  the  court 
below  should  have  done,  we  think 
the  court  also  erred  in  refusing  his 
instructions  numbered  5  and  6. 

For  the  foregoing  reasons  we  re- 
verse the  judgment,  set  aside  the 
verdict,  and  remand  the  case  for  a 
new  trial. 


HOTE. 

The  question  of  crediting  the  pro- 
ceeds of  negotiable  paper  to  holder's 
deposit  account,  as  constituting  bank 
a  holder  in  due  course,  is  considered 
in  note  to  Old  Nat.  Bank  v.  Gibson, 
post,  252.  It  will  be  noted  that  the 
court,  in  the  reported  case  (Mauon 
Nat.  Bane  v.  Habden,  ante,  240),  in 
holding  that  merely   depositing   the 
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proceeds  of  the  instrument  to  the  in- 
dorser's  account  does  not  constitute  a 
giving  of  value  such  as  will  make  the 
bank  a  holder  in  due  course,  is  in  har- 
mony with  the  rule  adopted  by  prac- 
tically all  of  the  courts  in  this  coun- 
try, and  the  case  is  cited  to  that  point 
under  subd.  11.  c,  of  the  note.  By  ref- 
erence to  subd.  III.  c,  it  will  also  be 
seen  that,  under  the  rule  that  "the 
first  money  in  is  the  first  money  out," 
the  holding  that  there  was  in  this 
case  no  drawing  from  the  account  on 
the  faith  of  the  instrument,  such  as 
would  make  the  bank  a  holder  in  due 
course  under  the  rule  set  out  under 
subd.  III.  a,  is  also  in  harmony  with 
the  American  authorities.  The  in- 
dorser  already  had  in  bank  $5,869.90; 
so,  under  the  rule,  that  amount  must 
have  been  drawn  from  the  account  be- 
fore any  draft  or  check  paid  out  of 
the  account  could  be  said  to  have  been 
paid  "on  the  faith  of  the  instrument." 
The  effect  upon  the  rule  of  the  Nego- 
tiable Instruments  Law  is  discussed 
under  subd.  VI.  of  the  note. 


OLD  NATIONAL  BANK  OF  SPOKANE,  Appt, 

V. 

E.  J.  GIBSON  and  Wife,  Respts. 

JPashlngton  Supreme  Court  (In  Bano^  —  February  iO,  1910. 
(—  Wash.  — ,  179  Pat  117.) 

Checks  —  taking  for  collection  —  credit  —  holder  in  due  course. 

A  bank  which,  after  taking  a  check  for  collection  and  crediting  It  to  the 
depositor's  account  upon  condition  that  it  may  be  charged  back  in  case 
of  dishonor,  permits  the  depositor  to  draw  his  whole  account,  including 
tiiat  represented  by  the  check  credit,  becomes  a  holder  in  due  course  under 
the  Negotiable  Instruments  Act,  and  may  maintain  an  act  against  the 
drawer  of  the  check. 

[See  note  on  this  question  beginning  on  page  252.] 

(Mackintosh,  Fullerton,  Main,  and  Mitchell,  J  J.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Spokane 
County  (Huneke,  J.) ,  sustaining  a  demurrer  to  and  dismissing  the  com- 
plaint in  an  action  brought  to  recover  the  amount  of  a  check.    Reversed. 

The  facts  are  stated  in  the  oianion  of  the  court. 
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Messrs.  Wakefield  &  Witherspoon, 

for  appellant: 

Banks  are  holders  for  value  to  the 
extent  of  any  advances  made  by  them 
on  the  strength  of  commercial  paper 
held  in  their  possession. 

Dan.  Neg.  Inst.  4th  ed.  §  183a;  S 
B.  C.  L.  Banks,  §  215 ;  7  Cyc.  929 ;  Union 
Nat.  Bank  v.  Winsor,  101  Minn.  470, 
118  Am.  St.  Rep.  641,  112  N.  W.  999. 
11  Ann.  Cas.  204;  Shawmut  Nat.  Bank 
V.  Manaon,  168  Mass.  425.  47  N.  E. 
196;  Jefferson  Bank  v.  Merchants'  Re- 
frigerating Co.  236  Mo.  407,  139  S,  W. 
545;  First  Nat.  Bank  v.  McNairy,  122 
Minn.  215,  142  N.  W.  139,  Ann.  Cas. 
1914D,  977;  Oppenheimer  v.  Radke,  20 
Cal.  App.  518,  129  Pac.  798;  National 
Bank  v.  Armbruster,  42  Okla.  656,  142 
Pac.  393 ;  Fox  v.  Bank  of  Kansas  City, 
30  Kan.  441,  1  Pac.  789;  Thompson  v. 
Sioux  Falls  Nat  Bank,  160  U.  S.  231, 
37  L.  ed.  1063,  14  Sup.  Ct.  Rep.  94; 
McNight  V.  Parsons,  136  Iowa,  390,  22 
L.R.A.(N.S.)  718,  125  Am.  St.  Rep.  265, 
113  N.  W.  858,  15  Ann.  Cas.  665;  Elgin 
City  Bkg.  Co.  v.  Hall,  119  Tenn.  548, 
108  S.  W.  1069;  Queen  City  Sav.  Bank 
&  T.  Co.  V.  Reyburn,  163  Fed.  597; 
Union  Nat.  Bank  v.  Mailloux,  27  S.  D. 
543.  132  N.  W.  168;  Standing  Stone 
Nat.  Bank  v.  Walser,  162  N.  C,  53,  77 
S.  E.  1006;  Miller  v.  Norton,  114  Va. 
609,  77  S.  E.  452;  Tatum  v.  Commercial 
Bank  &  T.  Go.  185  Ala.  249.  64  So.  561 ; 
Warman  v.  First  Nat.  Bank,  185  111. 
60,  49  L.R,A.  412,  57  N.  E.  6;  City 
Deposit  Bank  Co.  v.  Green,  —  Iowa,  — , 
103  N.  W.  96;  Sperlin  v.  Peninsular 
Loan  &  Discount  Co.  —  Tex.  Civ.  App. 
— ,  108  S.  W.  232;  Dreilling  v.  First 
Nat.  Bank,  48  Kan.  197,  19  Am.  St. 
Rep.  126,  23  Pac.  94;  United  States  Nat. 
Bank  v.  McNair,  114  N.  C.  335,  19  S. 
E.  361 ;  Latham  v.  Spragins,  162  N.  C. 
404,  78  S.  E.  282;  Tapee  v.  Varley- 
Wolter  Co.  184  Mo.  App.  470,  171  S. 
W.  19;  Morrison  v.  Farmers'  &  M. 
Bank,  9  Okla.  697,  60  Pac.  273;  Little 
V.  Arkansas  Nat.  Bank,  113  Ark.  72, 167 
S.  W.  75;  Elmore  County  Bank  v. 
Avant  189  Ala.  418,  66  So.  509 ;  Sher- 
rill  V.  Merchants'  &  M.  Trust  &  Sav. 
Bank,  195  Ala.  175,  70  So.  723;  Bland 
V.  Fidelity  Trust  Co.  71  Fla.  499,  L.R.A. 
1916F,  209,  71  So.  630;  Fredonia  Nat. 
Bank  v.  Tommei,  131  Mich.  674,  92  N. 
W.  348. 

Mr.  C.  E.  H.  Maloy  for  respondents. 

Tolman,  J.,  delivered  the  opinion 
of  the  court: 

Respondent  E.  J.  Gibson  drew  a 
check  upon  his  account  in  the  Fidel- 


ity National  Bank  of  Spokane,  in 
favor  of  one  J.  A.  White,  in  the  sum 
of  $440.  White,  upon  receipt  of  the 
check,  deposited  the  same  to  his  ac- 
count in  the  appellant  bank.  The 
deposit  slip  upon  which  White  listed 
the  check  for  deposit  with  appellant 
bank  contained  the  following  pro- 
vision: "Items  other  than  cash 
are  received  op  deposit  with  the  ex- 
press understanding  that  they  are 
taken  for  collection  only." 

A  conditional  credit  for  such  de- 
posit was  given  the  depositor. 
White,  who,  on  the  same  day, 
checked  out  his  entire  balance  in  the 
appellant  bank,  including  the  con- 
ditional credit  derived  through  the 
deposit  of  the  Gibson  check,  and  has 
since  made  no  further  deposits. 
Thereafter,  and  in  due  course,  the 
check  was  returned  to  appellant 
through  the  clearing  house,  with  the 
notation  that  payment  had  been 
stepped  thereon  by  the  maker,  Gib- 
son. Appellant  then  demanded  pay- 
ment of  the  amount  of  the  check 
from  Gibson,  which  was  refused, 
and  brought  this  action  to  recover 
the  amount  thereof.  The  trial  court 
sustained  a  demurrer  to  the  com- 
plaint. Appellant  elected  to  stand 
upon  its  complaint,  and  judgment  of 
dismissal  was  entered,  from  which 
this  appeal  was  taken. 

According  to  the  allegations  of 
the  complaint  it  is  appellant's  cleim 
that  the  check  was  received  by  it  in 
the  first  instance  for  collection  only, 
according  to  the  terms  of  the  de- 
posit slip,  but,  by  later  permitting 
the  depositor  to  check  out  his  entire 
account,  including  the  amount  of 
the  check  sued  upon,  that  it  thereby 
became  a  purchaser  for  value  of 
such  check,  and  entitled  to  maintain 
an  action  against  its  maker  to  re- 
cover the  amount  thereof.  No 
rights  are  based  upon  the  original 
deposit  of  the  check  for  collection, 
but  the  contention  is  that  the  de- 
positor. White,  having  been  paid 
the  full  amount  of  his  balance  in  re- 
liance upon  the  check  now  in  suit, 
then  on  deposit  with  it,  the  rela- 
tionship of  principal  and  agent, 
which  had  theretofore  existed  be- 
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tween  the  depositor,  White,  and  tin 
qveilant  bank,  was  terminated,  and 
ttat  it  did,  upon  making:  such  pay- 
mat,  cease  to  hold  the  check  for 
orilection,  and  became  a  holder  in 
due  course  under  the  stotute.    The 
qaestion,  then,  to  be  determined,  is 
whether,  having'  originally  received 
the  check  aa  agent  for  collection,  the 
bank,  by  honoring:  White's  checks  to 
aa  amount  -which  entirely  exhaust- 
ed his   balance,   including  the  de- 
posited    check,    thereby  became  a 
hcdder  for  value. 

The  respondent  relies  pilndpally 
upon  the  f ollo-wing  cases  heretofore 
decided    by    this  court:     Washing- 
ton Brick,  Lixne,  &  Mfg.  Co.  v.  Trad- 
ers' Nat.  Bank,  46  Wash.  23,  128 
Am.  St.     Rep.    912,   89   Pac.    157; 
Morris-Miller  Co.  v.  Von  Pressentin, 
63  Wash.    74,  114  Pac.  912;  Bels- 
heim  v.  First  Nat.  Bank,  77  Wash. 
552,  137  Pac.  1065;  and  American 
Sav.  Bank  &  T.  C!o.  v.  Dennis,  90 
Wash.  547,  166  Pac.  569.    Of  these 
cases,  as  -we   view  them,  only  the 
first  and  the   last  touch  upon  the 
point    involved,  as  no  question  of 
the  payment  of  value  or  of  who  was  a 
iBdAder  in  due  course  was  involved, 
or  could  have  been  raised  under  the 
<Mte  or  pleadings  in  either  of  the 
othor  cases. 

In  Washington  Brick,  Lime,  & 
Mfg.  Co.  V.  Traders-'  Nat.  Bank, 
sapra,  there  is  language  employed 
which  seems  to  lend  support  to  re- 
spondent's position,  but  when  the 
issues  are  carefully  analyzed,  it 
does  not  appear  that  any  party  to 
that  action  was  asserting  that  it  had 
parted  with  value  because  of  and  in 
reliance  upon  the  instrument,  or 
had  become  a  holder  in  due  course ; 
aad,  while  the  opinion  might  have 
stated  the  rule  defining  a  holder  in' 
dae  course  of  negotiable  paper,  so 
as  to  avoid  uncertainty  and  confu- 
sion, yet  it  is  evident  that  the  de- 
cision was  arrived  at  and  can  be^ 
sustained  without  in  any  wise  deny- 
ing that  rule. 

In  American  Sav.  Bank  &  T.  Co. 
V.    Dennis,    supra,    however,    this 
exact  question  was  squarely  raised  . 
by  tbs  pleadings,  but  appears  to 
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have  be^i  lost  si|[^t  of  both  in  the 
trial  ooort  and  in  this  court.  It  was 
decided  here  upon  questions  of  the 
admissibility  of  evidence,  and  the 
fundamental  quetrtion  of  whether 
the  bank  in  that  case,  by  paymento 
to  ite  depositor  after  the  check  was 
deposited  with  it,  became  a  holder 
for  value  without  notice  and  in  due 
course,  was  appair^itly  overlooked. 

It  may  be  frankly  conceded  that 
in  this  case  the  bank  received  the 
check  for  collection  in  the  first  in- 
stance, or  conditionally,  with  the 
rifi^t  to  charge  it  back  to  the  de- 
positor's account  if  dishonored; 
and,  had  no  advances  been  made  on 
account  thereof,  and  so  long  as  the 
original  relationship  continued  un- 
chang^  between  the  bank  and  ite 
depositor,  the  former  had  no  right 
in  or  title  to  the  check  which  would 
be  sufficient  to  constitute  it  a  holder 
in  due  course.  It  may  likewise  be 
conceded,  for  present  purposes,  as 
contended  for  by  respondent,  that 
the  bank  cannot  occupy  two  dif- 
ferent and  inconsistent  positions  at 
the  same  time.  But  if  the  bank  did 
not  waive  ite  right  or  privilege  to 
charge  the  check  back  to  the  depos- 
itor upon  ite  dishonor,  and  yet  ad- 
vanced ite  money  upon  the  credit  of 
the  check  so  deposited,  there  is 
ample  authority  to  support  the  view 
that,  by  making  such  advances  <m 
the  credit  of  the  deposited  check,  it 
thereby  became  a  holder  in  due 
course  to  the  extent  of  such  ad- 
vances, notwithstending  that  it 
may  still  have  claimed  the  right  to 
charge  the  check  back  to  ite  depos- 
itor, if  it  saw  fit.  Scott  v.  W.  H. 
Mclntyre  Co.  93  Kan.  508,  L.R.A. 
1915D,  139,  144  Pac.  1002;  Noble  v. 
Doughten,  72  Kan.  336,  3  L.R.A. 
(N.S.)  1167,  83  Pac.  1048;  First 
Nat.  Bank  v.  Armstrong  (C.  C.)  39 
Fed.  281. 

It  is,  however,  alleged  and  claimed 
in  this  ease,  that,  after  the  making 
of  the  deposit  and  the  giving  of  the 
conditional  credit  before  referred 
to,  the  bank  and  its  depositor  made 
a  new  and  different  contract  with 
reference  to  the  deposited  check; 
that  the  latter,  by  presenting  his 
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own  check  and  demanding  the  cash 
for  his  entire  balance,  and  the 
bank,  by  accepting  such  check  and 
paying  the  depositor  his  entire  bal- 
ance, in  effect  made  a  new  contract, 
by  which  the  bank  waived  the  con- 
dition in  the  credit  theretofore 
given,  waived  its  right  to  charge 
back  the  check,  if  dishonored,  and 
became  the  purchaser  of  the  check 
for  value  without  notice,  or  9  holder 
in  due  course.  No  rule  of  law  is 
perceived  which  prevents  a  bank 
and  its  depositor  from  changing, 
modifying,  or  making  new  and  sup- 
plemental contracts,  as  often  as 
they  may  agree  so  to  do.  And  if  any 
such  new  or  changed  and  modified 
contract  is  material  in  this  case,  it 
appears  to  be  sufficiently  alleged. 
After  the  deposit  of  a  check  and  the 
giving  to  the  depositor  of  condi- 
tional credit  therefor,  the  depos- 
itor, by  presenting  his  own  check  for 
the  amount  of  his  balance,  including 
such  conditional  credit,  thus  estab- 
lished beyond  argument  his  desire 
and  request  that  the  theretofore  ex- 
isting condition  in  the  credit  be 
waived  or  modified.  Upon  the  pres- 
entation by  a  depositor  of  a  dieck 
against  such  conditional  credit,  the 
bank  may  do  any  one  of  a  number 
of  things:  (1)  It  may  refuse  to 
pay  the  depositor's  check  until  as- 
sured that  the  conditional  credit 
shown  in  the  account  of  the  deposi- 
tor has  become  absolute  by  the  pay- 
ment of  the  deposited  check  at  the 
bank  on  which  it  is  drawn.  Such  a 
course  would  be  a  refusal  to  waive 
or  contract  away  the  previously 
agreed  upon  condition  involved  in 
the  depositor's  credit.  (2)  The 
bank  may  cash  the  depositor's  check 
solely  upon  his  individual  credit, 
looking  to  him  solely  to  pay  the 
overdraft  if  one  shall  result,  which 
would  constitute  a  new  contract  in- 
dependent of  and  distinct  from  the 
previous  conditional-credit  contract, 
and  the  bank  could  sue  its  depositor 
thereon.  (8)  The  bank  might,  un- 
der the  situation  which  we  are  now 
considering,  waive  the  condition 
created  for  its  own  protection, 
make  the  conditional  credit  abso- 


lute, and  pay  the  depositor's  check 
upon  the  cr«lit  of  the  check  thereto- 
fore deposited  by  him,  but  not  yet 
collected.  This  would  constitute  an 
acceptance  of  the  depositor's  offer 
made  by  presenting  his  check,  and 
would  create  a  new  contract  wholly 
superseding  the  previous  condi- 
tional-credit contract.  (4)  Or  the 
bank  may,  without  inconsistency, 
combine  the  last  two  courses  suggest- 
ed, and  pay  the  depositor's  check  on 
the  combined  credit  of  the  depositor 
and  of  the  deposited  check;  just  as 
in  making  a  loan  to  a  customer  upon 
a  note  secured  by  collateral,  the 
bank  would  grant  the  credit  upon 
the  combined  worth  of  the  borrower 
and  of  the  collateral  pledged.  This 
also  would  be  an  acceptance  of  the  de- 
positor's offer  to  supersede  the  con- 
tract for  conditional  credit.  The 
allegations  of  the  complaint  and  the 
well-known  custom  of  bankers  both 
show  that  the  bank  in  this  instance 
relied  upon  the  depositor's  credit 
balance,  which  included  the  deposit- 
ed check  which  went  into  and 
helped  to  create  that  credit  balance, 
when  it  cashed  its  depositor's  check 
in  this  instance,  and  thereby  ex- 
hausted the  credit  balance.  And  it 
is  immaterial  in  this  case  whether 
the  bank  relied  solely  upon  the  de- 
posited check,  or  also  in  part  relied 
upon  the  individual  worth  of  its  de- 
positor. In  either  case  it,  by  the 
subsequent  transaction,  and  by  pay- 
ing out  its  money  upon  the  credit  of 
the  deposited  check  (no  matter 
what  other  security  in  the  form  of 
the  worth  of  its  depositor  it  may 
have  thought  it  had),  thereby  be- 
came the  holder  of  such  check  in  due 
course. 

Our  Negotiable  Instruments  Law, 
which  is  the  uniform  law  common 
to  so  many  states,  §§  3417  and  3418, 
Rem.  Code,  provides: 

"Where  value  has  at  any  time 
been  given  for  the  instrument,  the 
holder  is  deemed  a  holder  for  value 
in  respect  to  all  parties  who  became 
such  prior  to  that  time." 

"Where  the  holder  has  a  lien  on 
the  instrument,  arising  either  from 
contract  or  by  implication  of  law, 
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]ie  is  deemed  a  holder  for  value  to 
the  extent  of  his  lien." 

So  that  under  the  statute  it  is  im- 
material to  this  inquiry  whether  the 
bank,  by  paying  its  depositor's 
check,  became  the  absolute  owner  of 
the  check  now  in  question,  or,  as 
some  authorities  seem  to  hold,  ob- 
tained only  a  lien  thereon  to  the 
amount  of  its  advances.  In  either 
case,  according  to  the  plain  lan- 
guage of  the  statute,  it,  under  the 
facts  pleaded  here,  became  a  holder 
for  value  to  the  full 
S'"«fi7c?io'"Jf  amount  for  which 
S^^^-L*"  *"  the  check  was 
*--""•  drawn.    The    stat- 

ute above  referred  to  expresses  only 
what  has  been  the  law  of  negotiable 
paper  since  the  time  "whereof  the 
memory  of  man  runneth  not  to  the 
contrary."  The  following  are  a  few 
of  the  many  authorities  which 
might  be  cited  to  the  same  effect: 
5  Cyc.  497;  3  R.  C.  L.  1056;  Morse, 
Banks  &  Bkg.  573;  7  C.  J.  618; 
Citizens'  State  Bank  v.  E.  A.  Tess- 
raan  &  Co.  121  Minn.  34,  45  L.R.A. 
(N.S.)  606,  140  N.  W.  178;  Fre- 
donia  Nat.  Bank  v.  Tommei,  131 
Mich.  674,  92  N.  W.  348;  Shawmut 
Nat.  Bank  v.  Manson,  168  Mass. 
425,  47  N.  E,  196;  Jefferson  Bank 
V.  Merchants'  Refrigerating  Co, 
236  Mo.  407,  139  S.  W.  545;  Na- 
tional Bank  v.  Armbruster,  42  Okla. 
656,  142  Pac.  393;  Oppenheimer  v. 
Radke,  20  Cal.  App.  518,  129  Pac. 
798 ;  and  our  own  case  of  Germah- 
American  Bank  v.  Wright,  85 
Wash.  460,  148  Pac.  769,  Ann.  Cas. 
1917D,  381,  which  lays  down  the 
same  principle. 

We  are  convinced  that,  whether 
misled  by  language  used  in  cases 
wha%  the  rights  of  no  holder  of 
commercial  paper  in  due  course 
were  involved,  or  through  oversight, 
this  court  arrived  at  a  wrong  con- 
clusion in  the  case  of  American  Sav. 
Bank  &  T.  Co.  v.  Dennis,  supra,  and 
that  the  trial  court  relied  upon  that 
case  in  making  the  ruling  com- 
plainjed  of  here.  In  order,  therefore, 
to  be  in  harmony  with  the  statute, 
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J7»  Pac.  111.) 

with  the  law  of  negotiable  paper  as 
it  has  existed  from  the  beginning, 
and  with  the  great  weight  of  au- 
thority everywhere,  the  case  of 
American  Sav.  Bank  &  T.  Co.  v. 
Dennis,  supra,  so  far  as  it  affects 
this  question,  must  be,  and  it  is 
hereby,  overruled. 

The  demurrer  admits  that  the 
bank  in  this  case  advanced  to  its  de- 
positor the  amount  of  the  check  now 
in  suit,  upon  the  faith  and  credit  of 
the  check  itself;  that  it  did  so  in 
good  faith  and  without  notice  of  any 
possible  defense  on  the  part  of  the 
maker  of  the  check ;  and  it  is  there- 
fore a  holder  in  due  course,  as  we 
have  seen,  and  the  demurrer  must 
be  overruled. 

Judgment  reversed. 

Chadwick,  Ch.  J.,  and  Holcomb, 
Parker,  and  Mount,  JJ.,  concur. 

Mackintosh,  J.,  dissenting: 
The  case  of  American  Sav.  Bank 
&  T.  Co.  V.  Dennis,  90  Wash.  547, 
156  Pac.  559,  properly  describes 
what  was  done  by  the  plaintiff  in 
this  case  as  the  granting  of  "a  mere 
gratuitous  privilege"  which  did  not 
make  it  a  holder  for  value  of  the  de- 
posited check.  The  bank  cannot,  by 
granting  a  privilege,  alter  the  re- 
lationship contracted  for  and  evi- 
denced by  the  deposit  slip  and  se- 
cure for  itself  the  choice  of  a  remedy 
against  either  its  depositor  or 
against  the  maker  of  the  check,  as 
it  may  deem  most  advantageous. 
When  it  received  the  check  for  col- 
lection it  agreed  to  consider  tts  de- 
positor primarily  liable  by  way  of 
holding  his  account  subject  to  aback 
charge  in  the  event  that  the  check 
was,  for  any  reason,  dishonored; 
and  not  to  hold  him  liable  as  the  in- 
dorser  of  the  check,  which  liability 
would  be  more  difficult  to  enforce; 
the  one  being  a  matter  of  bookkeep- 
ing and  the  other  involving  a  law- 
suit in  the  event  liability  was  de- 
nied.   I  therefore  dissent. 

FullertoB,  Main,  and  Mitchell,  J  J., 
concur. 


Digitized  by 


Google 


262 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


ANNOTATION. 

CrecHtaic  die  proceed*  <tf  negotiable  paper  to  holder't  depodt  aecoait  a* 
conttituting  bank  a  bolder  m  doe  course. 


I.  In  general,  262. 
II.  Where  deposit  remains  intact: 

a.  In  general,  263. 

b.  The  rule  in  England  and  Canada, 

263. 
c  The  rule  in  the  United  States, 
256. 

d.  Deposit  as  a  conditional  credit, 
258. 

e.  Cases  to  which  the  rule  does  not 

apply,  268. 
m.  Where  all  of  deposit  has  been  wlth> 
drawn,  or  the  debt  otherwise 
made  absolute: 

a.  The  general  rule,  269. 

b.  Where  bank  applies  deposit  to 

payment  of  depositor's  debt  to 
it,  260. 

f .  In  genBml. 

The  question  here  raised  is.  When 
and  under  what  circumstances  will  a 
bank  that  has  acquired  possession  of  a 
negotiable  instrument  and  given  cred- 
it to  the  one  who  presented  it  in  his 
deposit  account  for  the  proceeds  be 
held  to  have  given  value  so  as  to  be  a 
holder  in  due  course?  The  question 
being  one  as  to  giving  value,  it  is  as- 
sumed throughout  the  note  that  in  all 
otiier  respects  the  bank  is  within  the 
law.  For  example,  it  is  assumed  that 
the  bank  took  the  paper  before  ma- 
turity or  presumptive  dishonor  within 
the  meaning  of  the  law  upon  that 
point,  etc. 

The  question  thus  presented  is 
closely  related  to,  but  must  not  be  con- 
fused with,  the  question  of  the  bank's 
title  to  the  paper  as  against  the  de- 
positor or  his  creditors.  ■  Clearly  a 
bank  might  acquire  title  to  the  paper 
as  against  the  depositor  and  his  cred- 
itors so  that  it  could  sue  in  its  own 
name,  or  could  successfully  claim  the 
proceeds  as  against  them,  and  yet  not 
be  a  holder  in  due  course,  so  as  to  shut 
off  any  and  all  defenses  that  the 
maker  or  drawer  may  have  against  the 
instrument  in  the  hands  of  the  payee. 

It  may  be  observed  here  that  the 
course.  See  IV.  infra.  On  this  one 
respect    to    this    question    of    giving 


in.— «ontinaed. 

c.  As  affected  by  state  of  depos- 

itor's general  account;  order  of 
application  of  fonds,  262. 

d.  Where  deposit  withdrawn  after 

maturity  of  papor,   266. 

e.  Where  instrument  was  received 

on  conditional  credit  or  for  col- 
lection, 267. 

IV.  Where  but  part  of  deposit  has  been 
withdrawn,  269. 

V.  Where  deposit  is  a  cheek  or  draft  as 
distinguished  from  time  notes,  etc, 
271. 

VI.  Effect    of    Negotiable    Instruments 
Law,  278. 

value,  upon  the  kind  of  paper  involved. 
They  have  applied  the  same  rules 
whether  discussing  a  promissory  note, 
a  check,  a  draft  with  a  bill  of  lading 
attached,  or  any  other  kind  of  com- 
mercial paper.    See  V.  infra. 

And  as  a  general  proposition  it  may 
be  said  that  the  Negotiable  Instru- 
ments Law,  now  enacted  with  slight 
variations  in  the  several  states,  does 
not  change  the  general  rules  already 
adopted  by  the  courts  in  deciding  the 
question  here  annotated.  See  Old 
Nat.  Bank  v.  Gibson  (reported  here- 
with) ante,  247,  and  VI.  infra.  But 
the  wording  of  the  statute  as  quoted 
by  the  court  in  the  case  just  cited  is 
such  that  the  courts  will  probably  hold 
that,  under  the  statute,  a  bank  is  a 
holder  for  value  only  to  the  amount 
drawn  from  the  deposit  on  ttie  faith 
of  the  instrument  (see  National  Bank 
V.  Bonsor  (1909)  38  Pa.  Super.  Ct.  275, 
as  discussed  under  VI.  infra,  and 
State  v.  Emery  (reported  herewith) 
ante,  234),  while  most  courts  had 
previously  held  that  if  the  account  had 
been  drawn  upon,  although  not  ex- 
hausted, on  the  faith  of  the  instru- 
ment, the  bank  is  a  holder  in  due 
point  alone  the  law  may  have  worked 
a  change  in  the  rules, 
courts  have  based  no  distinction,  in 
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n.  WhMrm  depaalt  renutHu  inUM, 
•.  In  genevta. 

There  is  a  difference  between  the 
holdings  of  the  courts  of  England  and 
Canada,  on  the  one  side,  and  those  of 
the  United  States  and  of  the  several 
states,  on  the  other,  the  former  hold- 
ing that  the  mere  crediting  of  the  pro- 
ceeds of  a  negotiable  instrument  to  the 
indorser's  deposit  account  and  taking 
possession  of  the  instrument  consti- 
tutes the  bank  a  holder  in  due  course, 
and  the  latter  holding  that  there  must 
be,  in  order  to  constitute  the  bank  a 
holder  in  due  course,  in  addition  to 
the  mere  credit,  some  payment  by  the 
bank,  some  credit  on  a  prior  debt  of 
tiie  depositor  to  it,  or  some  transaction 
that  fixes  some  absolute  liability  of 
the  bank  outside  of  the  mere  relation 
of  debtor  and  creditor  created  by  the 
deposit  itself. 

It  may  be  said  that,  among  all  of 
the  cases  decided  by  both  the  Fed- 
eral and  the  state  courts  in  this  coun- 
try, there  are  but  two  or  three  in 
which  the  court  seemed  to  adhere  to 
the  English  and  Canadian  rule  (see 
Arkansas  and  Texas  cases  cited  under 
n.  b,  infra),  and  in  both  jurisdictions 
there  are  other  cases  to  the  contrary 
(see  Arkansas  and  Texas  cases  cited 
under  II.  e,  infra),  which  seems  to  in- 
dicate that  even  in  those  states  the 
English  and  Canadian  rule  has  not 
been  generally  adopted. 

The  adoption  of  the  English  and 
Canadian  rule  eliminates  all  of  the 
other  questions  discussed  throughout 
the  note,  so  that  the  discussion,  except 
that  under  11.  b  and  II.  c,  infra,  pre- 
supposes the  adoption  of  the  rule  in 
vogue  in  the  states. 

k.  2%e  rule  in  JSngtend  end  Oonada. 

The  rule  in  England  and  Canada  is 
that  a  bank  becomes  a  holder  for  value 
of  a  negotiable  instrument  that  it  has 
received  from  the  indorser,  and  for 
the  proceeds  of  which  it  has  given  him 
credit  as  a  depositor,  as  soon  as  the 
credit  i«  entered,  regardless  of  the 
state  of  the  account.  Ex  parte  Rick- 
dale  (1881)  L.  R.  19  Ch;  Div.  <Eng.) 
409,  61  L.  J.  Ch.  N.  S.  462,  46  L.  T.  N. 
S.  116,  30  Week.  Reip.  262;  Royal  Baak 
•V.  Tottenham  [1894]  2  Q.  B.  (£■«.) 


715,  64  L.  J.  Q.  B.  N.  S.  99,  5  Reports, 
669,  71  L.  T.  N.  S.  168,  48  Week.  Rep. 
22;  Bank  of  British  N.  A.  t.  Warren 
(1909)  19  Out  L,  Rep.  267,  12  Ont 
Week.  Rep.  1167. 

The  court,  in  Bank  of  British  N.  A. 
y.  Warren  (Ont)  supra,  said:  "This 
doctrine  has  also  been  clearly  laid 
down  by  the  court  of  appeal  in  Eng- 
land. In  a  similar  case.  Ex  parte 
Richdale  (1881)  L.  R.  19  Ch.  Div. 
(Eng.)  417,  Jessel,  M.  R.,  said:  'Al- 
fred Palmer  paid  the  check  to  his 
bankers,  and  they  placed  the  amoaqt 
of  it  to  the  credit  of  his  current  ac- 
count The  bankers  were  the  holders 
of  the  check  for  value;  the  moment 
they  credited  the  amount  of  it  to  Al- 
fred Palmer  it  became  their  properly.' 
It  is  true  that  this  case  was  prior  to 
the  passing  of  the  Imperial  Bills  of 
Exchange  Act ;  but  it  was  approved  by 
the  same  court  in  a  case  under  the 
act  Royal  Bank  v.  Tottenham  [1894] 
2  Q.  B.  (Eng.)  716,  where  Lord  Esh- 
er,  M.  R.,  says,  at  p.  717:  'One  de- 
fense in  this  case  is  that  the  bank 
gave  no  consideration  for  the  check; 
but  this  point  is  determined  against 
the  defendant  by  the  decision  of  the 
court  of  appeal  in  Ex  parte  Richdale. 
When  the  bank  received  the  check 
from  Mrs.  Monson,  they  did  so  on  an 
undertaking  to  give  her  credit  to  the 
amount  of  the  check  on  her  general 
account.  This  they  did,  and  giving 
such  credit  is  sufficient  consideration 
between  a  bank  and  a  customer.  Con- 
sequently the  bank  were  holders  for 
value.'  See  also  the  remarks  of  Kay, 
L.  J.,  to  the  same  effect,  on  p.  718,  and 
as  to  the  debiting  of  the  check  when 
dishonored,  as  in  this  case,  on  p.  719. 
Section  53  of  our  act  is  an  exact  copy 
of  §  27  of  the  Imperial  Act  under 
which  Royal  Bank  v.  Tottenham  was 
decided." 

.And  American  courts  have  at  times 
recognized  the  above  to  be  the  rule  in 
England.  Thus,  in  Miller  v.  Norton 
(1918)  114  Vb.  609,  77  S.  E.  462,  the 
court  said:  "In  this  country,  though 
the  rule  seems  to  be  different  in  Eng- 
buad,  it  is  settled  that  the  mere  giving 
of  credit  to  a  depositor's  account  of  a 
check  does  not  constitute  the  bank  a 
holder  for  value,  but  in  order  to  have 
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that  effect,  the  credit  must  be  drawn 
upon." 

And  in  Manufacturers'  Nat.  Bank 
▼.  Newell  (1888)  71  Wis.  809,  37  N. 
W.  420,  the  court,  after  citing  some 
authorities  to  the  point  that  the  mere 
deposit  does  not  make  the  bank  a 
holder  for  value,  said:  "These  ad- 
judications are  to  the  effect  that  such 
mere  discount  and  credit  does  not  con- 
stitute a  bona  fide  purchaser  for  value. 
To  be  such,  the  holder  of  the  note 
must  actually  part  with  something  of 
value  for  it.  If,  after  such  discount 
and  credit,  such  holder  receives  no- 
tice of  the  infirmity  of  the  note,  he  is 
thereby  incapacitated  from  becoming 
such  bona  fide  purchaser  by  any  sub- 
sequent payment.  We  have  not  over- 
looked the  remark  of  the  late  learned 
master  of  the  rolls,  cited  by  counsel, 
in  Ex  parte  Richdale  (1881)  L.  R.  19 
Ch.  Div.  (Eng.)  417,  51  L.  J.  Ch.  N.  S. 
462,  46  L.  T.  N.  S.  116,  30  Week.  Rep. 
2G2.  But  that  was  under  a  bankrupt 
act,  and  the  rights  of  third  parties 
were  involved.  We  must  hold  that  the 
bank  was  not  a  bona  fide  purchaser 
for  value  so  as  to  be  protected  against 
the  infirmity  of  the  note." 

In  two  or  three  isolated  cases  in  the 
United  States  the  courts  seem  to  have 
based  their  decisions  upon  the  Eng- 
lish and  Canadian  doctrine;  but,  on 
the  whole,  the  courts  in  this  country 
have,  with  remarkable  unanimity, 
adopted  the  rule  as  stated  under  II.  c, 
infra.  Thus,  in  Williamson  Bank  & 
T.  Co.  V.  Miles  (1914)  113  Ark.  342, 
169  S.  W.  368,  where  it  appears  that 
the  fund  had  been  checked  out,  there 
is  dicta  as  follows:  "Whatever  may 
be  the  rule  elsewhere,  under  the  prin- 
ciples of  law  decided  in  the  case  of 
the  Bank  of  Monette  t.  Hale  (1912) 
104  Ark.  388,  149  S.  W.  845,  the  court 
«hould  have  directed  a  verdict  for  the 
plaintiff.  In  that  case  the  amount 
which  the  bank  paid  for  the  note  was 
placed  to  the  credit  of  the  insurance 
company  in  whose  favor  the  note  was 
executed,  and  the  proceeds  remained 
in  the  bank  for  a  period  of  one  year. 
On  the  next  day  after  the  bank  inir- 
chased  the  note,  it  was  notified  by  the 
maker  thereof  that  he  had  a  valid  de- 
fense to  the  note  and  did  not  intend 


to  pay  it.  Although  the  amount  wbicb 
the  bank  had  paid  for  the  note  was 
then  in  the  bank,  placed  to  the  credit 
of  the  corporation  in  whose  favor  the 
note  was  executed,  the  court  held  that 
the  undisputed  evidence  showed  that 
the  bank  was  a  bona  fide  purchaser 
for  value  in  due  course  of  business, 
and  was  entitled  to  recover." 

And  in  Southern  Sand  &  Material 
Co.  V.  People's  Sav.  Bank  &  T.  Co. 
(1911)  101  Ark.  266,  142  S.  W.  178, 
where  the  account  of  the  indorsee  was 
overdrawn  at  the  time  the  check  was 
deposited,  in  an  amount  in  excess  of 
the  proceeds  of  the  check,  the  court, 
by  way  of  an  apparently  independent 
holding,  said:  "The  undisputed  tes- 
timony in  this  case  shows  that  the 
appellee  bank  in  effect  cashed  the 
check  sued  upon,  in  the  usual  course 
of  business,  upon  the  date  it  was 
drawn,  without  any  notice  of  any  in- 
firmity in  it,  or  any  defense  that  might 
be  available  between  the  parties  to 
it,  crediting  the  whole  amount  of  it 
to  the  payee,  upon  its  account,  and  it 
thereby  became  a  bona  fide  holder  of 
the  same  for  value,  with  the  right  to 
enforce  it  against  the  maker,  free  from 
any  defects  that  may  have  existed  be- 
tween the  original  parties."  The  facts 
involved  in  this  case,  however,  would 
class  it  with  the  cases  cited  under 
III.  b,  infra,  so  that  the  courts  would 
uphold  the  decision  under  the  Amer- 
ican rule. 

And  in  Wheeler  v.  First  Nat.  Bank 
(1886)  3  Tex.  App.  Civ.  Cas.  (Willson) 
192,  the  court  said:  "Appellants  ex- 
ecuted and  delivered  to  one  Anderson 
their  two  promissory  notes.  Ander- 
son indorsed  said  notes  to  Nichols, 
Shepard,  &  Company,  and  before  said 
notes  had  matured,  said  Nichols,  Shep- 
ard, &  Company  indorsed  the  same  to 
appellee,  and  appellee  credited  the 
amount  thereof  on  the  bank  account  of 
aaid  Nichols,  Shepard,  &  Company, 
who  then  bad  deposits  in  the  appel- 
lee's bank  more  than  sufficient  to  pay 
all  their  liabilities,  etc.,  to  said  bank. 
Appellee  brought  this  suit  to  reiBOT«r 
of  appellants  the  amount  of  said  notes. 
Appellants  in  due  form  pleaded  fail- 
ure of  consideration,  but  upon  the 
trial  evidence  offered  by  them  to  prove 
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Mid  plea  was  rejected,  and  judgment 
rendered  against  them  for  the  amount 
of  said  notes,  etc.  Held,  there  is  but 
one  question  to  be  determined;  viz., 
did  appellee  obtain  the  notes  under 
such  circumstances  as  make  it  an  in- 
nocent holder  thereof,  unaffected  l^ 
any  equities  that  might  exist  between 
appellants  and  Anderson,  or  Nichols, 
Shepard,  &  Company?  This  question 
must  be  answered  in  the  affirmative. 
It  is  not  questioned  that  appellee  ae~ 
quired  the  notes  in  good  faith.  It  is 
insisted,  however,  that  they  did  not 
pay  value  for  the  same,  and  are  not 
tiierefore  protected  as  innocent  pur- 
chasers. This  position  is  not  main- 
tainable. When  th@  baiik  placed  the 
purchase  price  of  the  notes  to  the 
credit  of  Nichols,  Shepard,  &  Company 
it  thereby  parted  with  value.  Fur- 
thermore, the  bank  thereby  altered  its 
position  to  its  detriment  by  assuming 
the  responsibility  of  making  demand 
of  payment  of  the  makers,  and  giving 
notice  of  nonpayment  to  the  indorsers. 
By  the  weight  of  authority  the  facts 
of  the  case  make  appellee  an  innocent 
holder  for  value,  and  it  is  protected 
against  equities  of  which  it  had  no 
notice,  existing  between  the  other 
parties  to  the  note.  1  Dan.  Neg.  Inst. 
§  831b;  Brooklyn  City  &  N.  R.  Co.  v. 
National  Bank  (1880)  102  U.  S.  25, 
26  L.  ed.  65;  Ex  parte  Richdale  (1881) 
L.  R.  18  Ch.  Div.  (Eng.)  409,  51  L.  J. 
Ch.  N.  S.  462,  46  L.  T.  N.  8.  116,  80 
Week.  Rep.  262." 

In  any  jurisdiction  in  which  this 
rule  obtains,  the  courts  will,  as  a  ma^ 
ter  of  coarse,  follow  the  rule  stated 
under  m.  a,  infra.  See  Canadian 
cases  there  cited. 

o.  The  rule  in  the  United  States. 

Almost  without  exception  the  courts 
in  this  country  have  held  that  a  bank 
is  not  a  holder  in  due  course  of  a  nego- 
tiable instrument  in  its  possession  if 
it  has  given  nothing  of  vi^ue  therefor 
further  than  a  credit  as  a  deposit  to 
the  former  holder,  while  it  has  not 
honored  his  checks  against  the  de- 
posit, or  in  any  way  bound  itself  ab- 
solutely to  account  to  someone  for  the 
amount  of  the  deposit. 

United  States. — Thompson  v.  Sioux 
Falls  Nat.  Bank  (1893)  150  U.  S.  231, 


S7  L.  ed.  1063.  14  Sup.  Ct.  Rep.  94; 
Queen  City  Sav.  Bank  A,  T.  Co.  v.  Rey- 

bum  (1906)  168  Fed.  597  (limited  to 
accommodation  indorser,  affirmed  in 
(1909)  96  C.  C.  A.  373,  171  Fed.  609). 

Alabama. — First  Nat.  Bank  v.  Nel- 
son (1894)  105  Ala.  180,  16  So.  707; 
Alabama  Grocery  Co.  v.  First  Nat. 
Bank  (1908)  158  Ala.  143,  182  Am.  St. 
Rep.  18,  48  So.  340;  Tatum  v.  Com- 
mercial Bank  &  T.  Co.  (1914)  185  Ala. 
249,  64  So.  561 ;  Sherrill  v.  Merchants' 
&  M.  Trust  &  Sav.  Bank  (1915)  195 
Ala.  175,  70  So.  723;  Armstrong  v. 
Walker  (1917)  —  Ala.  — ,  76  So.  280; 
Fruitticher  Electric  Co.  v.  Birming- 
ham Trust  &  Sav.  Co.  (1918)  —  Ala. 
— ,  79  So.  248;  German- American  Nat. 
Bank  v.  Lewis  (1913)  9  Ala.  App.  352, 
63  So.  741;  Citizens'  Nat.  Bank  v. 
Buckheit  (1916)  14  Ala.  App.  611,  71 
So.  82,  certiorari  denied  in  (1916)  196 
Ala.  700,  72  So.  1019. 

Arkansas. — Little  v.  Arkansas  Nat. 
Bank  (1914)  113  Ark.  72,  167  S.  W.  75 
(dictum;  but  see  Arkansas  cases  cited 
under  II.  b,  supra). 

California. — Oppenheimer  v.  Radke 
(1912)  20  Cal.  App.  518,  129  Fac.  798. 

Illinois.  —  Warman  v.  First  Nat. 
Bank  (1900)  185  III.  60,  49  L.R.A.  412, 
67  N.  E.  6;  North  West  State  Bank  v. 
Alter  (1915)  195  111.  App.  50. 

Iow«rf-<!ity  Deposit  Bank  Co.  v. 
Green  (1905)  —  Iowa,  — ,  103  N.  W. 
96;  City  Deposit  Bank  v.  Green  (1906) 
180  Iowa,  384,  106  N.  W.  942;  McNight 
V,  Parsons  (1907)  136  Iowa,  390,  22 
L.R.A.  (N.S.)  718, 125  Am.  St.  Rep.  266, 
113  N.  W.  858,  15  Ann.  Cas.  665;  Mon- 
trose Sav.  Bank  v.  Claussen  (1908) 
187  Iowa,  78,  114  N.  W.  547. 

Kansas. — Fox  v.  Bank  of  Kansas 
City  (1883)  80  Kan.  441,  1  Pac.  789; 
Mann  v:  Second  Nat.  Bank  (1883)  30 
Kan.  412,  1  Pac.  579,  second  appeal  in 
(1886)  34  Kan.  746,  10  Pac.  150; 
Dreilling  v.  First  Nat.  Bank  (1890) 
43  Kan.  197.  19  Am.  St.  Rep.  126,  23 
Pac.  94;  Farmers'  &  M.  Bank  v.  Quase- 
barth  (1919)  104  Kan.  422,  179  Pac. 
800. 

Kentucky. — ^Boswell  v.  Citizens'  Sav. 
Bank  (1906)  128  Ky.  485,  96  S.  W.  797. 

Maryland.  —  Merchants'  Bank  v. 
Marine  Bank  (1846)  3  Gill,  96,  43  Am. 
Dec.  300. 

Michigan. — Drovers'   Nat.   Bank   ▼. 
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Blue  (1896)  110  Mich.  81,  64  Am.  St. 
Rep.  827,  67  N.  W.  1105;  Pirat  Nat. 
Bank  v.  Wills  Creek  Coal  Co.  (1896) 
110  Hicta.  447.  68  N.  W.  232;  People's 
State  Bank  y.  Miller  (1915)  185  Mich. 
565,  152  N.  W.  257;  Central  Sav.  Bank 
F.  Stotter  (1919)  207  Mich.  329,  174 
N.  W.  142. 

Minnesota. — Union  Nat.  Bank  T. 
Winsor  (1907)  101  Minn.  470,  118  Am. 
St.  Rep.  641,  112  N,  W.  999,  11  Ann. 
Cas.  204;  First  Nat.  Bank  v.  McNairy 

(1913)  122  Minn.  215,  142  N.  W.  139. 
Ann.  Cas.  191 4D,  977. 

Missouri. — Dymock  v.  Midland  Nat. 
Bank  (1896)  67  Mo.  App.  97;  Schnei- 
der V.  Johnson  (1912)  161  Mo.  App. 
.375,  148  S.  W.  78;  Tapee  v.  Varley- 
Wolter  Co.  (1914)  184  Mo.  App.  470, 
171  S.  W.  19. 

New  York. — Scott  v.  Ocean  Bank 
(1861)  23  N.  Y.  289;  Citizens'  State 
Bank  v.  Cowles  (1905)  180  N.  Y.  846, 
105  Am.  St  Rep.  765,  73  N.  E.  33; 
Bank  of  America  v.  Waydell  (1907) 
187  N.  Y.  115,  79  N.  E.  857;  Fulton 
Bank  v.  Phoenix  Bank  (1829)  1  Hall, 
562;  Piatt  v.  Chapin  (1875)  49  How. 
Pr.  318;  Central  Nat.  Bank  ▼.  Val- 
entine (1879)  18  Hun,  417;  Dyk- 
man  v.  Northbridge  (1894)  80  Hun, 
258,  80  N.  Y.  Supp.  164,  reargument 
denied  in  (1894)  30  N.  Y.  Supp.  1130; 
Albany  County  Bank  v.  People's  Co- 
op. Ice  Co.  (1904)  92  App.  Div.  47,  86 
N.  Y.  Supp.  773;  Consolidation  Nat. 
Bank  v.  Kirkland  (1904)  99  App.  Div. 
121,  91  N.  Y.  Supp.  853;  Wallabout 
Bank  v.  Peyton  (1908)  123  App.  Div. 
727,  108  N.  Y.  Supp.  42;  National  Bank 
V.  Foley  (1907)  54  Misc.  126,  103  N. 
Y.  Supp.  538;  First  Nat.  Bank  v.  Sten- 
gel (1918)  169  N.  Y.  Supp.  217. 

North  Carolina.— United  States  Nat. 
Bank  v.  McNair  (1894)  114  N.  C.  336, 
19  S.  E.  361;  United  States  Nat.  Bank 
V.  McNair.  (1895)  116  N.  C,  551,  21  S. 
E.  389;  Standing  Stone  Nat  Bank  v. 
Walser  (1913)  162  N.  C.  53,  77  S.  E. 
1C06;  Latham  v.  Spragins  (1913)  162 
N.  C.  404,  78  S.  E.  282;  Third  Nat. 
Bank  v.  Exum  (1918)  163  N.  C.  199, 
79  S.  E.  498. 

Oklahoma. — Morrison  v.  Farmers' 
&  M.  Bank  (1900)  9  Okla.  697,  60  Pae. 
273;    National    Bank   v.    Armbruster 

(1914)  42  Okla.  656,  142  Pae.  393; 
State  v.  Emery  (reported  herewith) 
ante,  284. 


FennsylTania. — National  Bank  ▼. 
Bonsor  (1909)  38  Pa.  Super.  Ct.  276. 

South  Dakota. — Union  Nat  Bank  v. 
Mailloux  (1911)  27  S.  D.  643,  132  N. 
W.  168;  Commerce  Trust  Co.  v.  Mail- 
loux (1911)  27  S.  D.  688,  182  N.  W. 
176. 

Tennessee. — ^Elgin  City  Bkg.  Co.  v. 
Hall  (1907)  119  Tenn.  548,  108  S.  W. 
1068. 

Texas. — Sperlin  v.  Peninsular  Loan 
&  Discount  Co.  (1907)  —  Tex.  Civ. 
App.  — .  103  S.  W.  232  (but  see  Texas 
case  cited  under  II.  b,  supra). 

Virginia^— Miller  v.  Norton  (1918) 
114  Va.  609,  77  S.  E.  462. 

Washington.— Old  Nat.  Bank  v. 
Gibson  (reported  herewith)  ante, 
247. 

West  Virginia.— Marion  Nat.  Bank 
V.  Harden  (reported  herewith)  ante, 
240. 

Wisconsin.  —  Manufacturers'  Nat. 
Bank  v.  Newell  (1888)  71  Wis.  309,  37 
N.  W.  420;  Hodge  v.  Smith  (1907)  130 
Wis.  326,  110  N.  W.  192. 

Re»*om  for  ike  nil«. 

In  Alabama  Grocery  (k>.  v.  First 
Nat  Bank  (1908)  158  Ala.  143,  132 
Am.  St  Rep.  18,  48  So.  840,  the  court 
said :  "Where  a  bank  discounts  paper 
for  a  depositor  who  is  not  in  its  debt, 
and  gives  him  credit  upon  its  books 
for  the  proceeds  of  said  paper,  it  is 
not  a  bona  fide  holder  for  value,  so 
as  to  be  protected  against  infirmities 
in  the  paper,  unless,  in  addition  to  the 
mere  fact  of  crediting  the  depositor 
with  the  proceeds  of  the  paper,  some 
other  and  valuable  consideration 
passes.  Such  a  transaction  simply 
creates  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  de- 
positor; and  so  long  as  that  relation 
continues,  and  the  deposit  is  not 
drawn  out,  the  bank  is  held  subject  to 
the  equities  of  the  prior  parties,  even 
though  the  paper  has  been  taken  be- 
fore maturity  and  without  notice." 

In  .^lann  v.  Second  Nat.  Bank  (1883) 
80  Kan.  412, 1  Pac.  679,  the  court  said: 
^he  proposition  rests  on  the  plainest 
principles  of  justice,  and  in  no  manner 
impairs  the  desired  negotiability  and 
security  of  commercial  paper.  When- 
ever the  holder  is  a  bona  fide  holder, 
he  has  a  right  to  claim  protection,  but 
protection  only  to  the  extent  he  has 
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lost  or  been  injured  by  the  acquisition 
•f  the  paper.  If  he  has  parted  with 
value,  either  by  a  cash  payment  or 
Ae  cancelation  of  a  debt,  or  giving 
time  on  a  debt,  or  in  any  other  man- 
ner, to  that  extent  he  has  a  right  to 
claim  protection;  but  when  he  has 
parted  with  nothing,  there  is  nothing 
to  protect.  A  mere  promise  to  pay  is 
no  payment.  He  may  rightfully  say  to 
the  party  from  whom  he  purchased : 
The  papw'you  have  given  me  is  val- 
adess,  and  therefore  I  am  under  no 
obligations  to  pay;'  and  if  the  paper 
be  in  fact  valueless,  payment  cannot 
be  compelled.  Now  the  relation  of  a 
bank  to  its  depositor  is  simply  that  of 
debtor.  The  bank  owes  the  depositor 
M  much.  If  the  deposit  is  valueless 
its  obligation  to  pay  is  without  consid- 
eration, and  it  may  decline  to  pay. 
There  ia  nothing  in  the  relation  of  a 
bank  to  its  depositor  which  takes  its 
obligation  to  its  depositor  out  of  the 
general  rule  of  debtor  to  creditor," 

In  Citjr  Deposit  Bank  Co.  v.  Green 
(1905)  —  Iowa,  — ,  103  N.  W.  96,  the 
court  said:  "With  reference  to  the 
question  whether  plaintiff  was  a  pur- 
chaser for  valae,  there  was  evidence 
tending  to  show  that  when  the  note 
was  indorsed  to  plaintiff  by  McLaugh- 
lin Brothers,  plaintiff  gave  credit  to 
McLangfalin  Brothers  for  the  agreed 
purchase  price  of  the  note;  and  that 
die  amount  thus  placed  to  their  credit 
remained  to  their  account  until  after 
the  bank  had  notice  that  defendants 
claimed  a  defense  to  the  note.  And 
tiie  court  instructed  the  jury  as  fol- 
tows:  "Where  a  bank  discounts  paper 
for  a  depositor,  and  gives  him  credit 
upon  its  books  for  the  proceeds  of 
foeh  paper,  it  is  not  a  bona  fide  holder 
for  valise;  so  as  to  be  protected  against 
infirmitieas  in  the  paper,  unless,  in  ad- 
dition to  the  mere  fact  of  crediting 
the  depositor  with  the  proceeds  of  the 
pap«',  some  other  and  valuable  consid- 
eration passes.  Such  a  transaction 
simply  creates  the  relation  of  debtor 
and  creditor  between  the  bank  and  the 
depositor,  and,  so  long  as  that  rela- 
tion continues  and  the  deposit  is  not 
drawn  ou^  the  bank  stands  in  the  same 
position  as  the  original  party  to  whom 
e  L.B.A.— 17- 


the  paper  was  made  payable,  even 
though  the  bank  took  the  paper  be- 
fore maturity,  and  without  noticed' 
There  seems  to  be  no  reasonable  ques- 
tion as  to  the  correctness  of  the  prop- 
osition thus  announced.  By  giving 
credit  to  the  indorser  of  the  note  on 
his  deposit  account,  the  bank  in  ef- 
fect agrees  to  pay  him  that  amount  of 
money  on  demand  by  check  or  order, 
and  parts  with  nothing  of  value. 
When  it  receives  notice  of  defenses 
to  the  note,  it  is  still  in  a  situation, 
provided  the  amount  thus  credited  has 
remained  undrawn  by  the  depositor, 
to  return  the  note  to  him  and  cancel 
the  credit." 

In  Union  Nat.  Bank  v.  Winsor 
(1907)  101  Minn.  470, 118  Am.  St.  Rep. 
641,  112  N.  W.  999,  11  Ann.  Cas.  204, 
the  court  said:  "Where  a  bank  dis- 
counts paper  for  a  depositor,  and  gives 
him  credit  upon  its  books  for  the  pro- 
ceeds of  such  paper,  it  is  not  a  bona 
fide  holder  for  value,  so  as  to  be  pro- 
tected against  infirmities  in  the  paper, 
unless,  in  addition  to  the  mere  fact  of 
crediting  the  depositor  with  the  pro- 
ceeds of  the  paper,  some  other  and 
valuable  consideration  passes.  Such 
a  transaction  simply  creates  the  rela- 
tion of  debtor  and  creditor  between  the 
bank  and  the  depositor,  and  so  long  as 
that  relation  continues  and  the  de- 
posit is  not  drawn  out,  the  bank 
stands  in  the  same  position  as  the 
original  party  to  whom  the  paper  was 
made  payable,  even  though  the  bank 
took  the  paper  before  maturity  and 
without  notice.  By  giving  credit  to  the 
indorser  on  his  deposit  account  the 
bank  in  effect  agrees  to  pay  him  that 
amount  of  money  on  demand  by  check 
or  order,  and  parts  with  nothing  of 
value.  As  long  as  the  amount  thus 
credited  remains  undrawn  by  the  de- 
positor, the  bank,  if  it  receives  notice 
of  the  fraud,  is  still  in  a  position  to 
return  the  note  to  the  depositor  and 
cancel  the  credit." 

And  see  quotation  from  Miller  v. 
Norton  (1913)  114  Va.  609,  77  S.  E. 
452,  under  II.  b,  supra.  Also  see  quo- 
tation from  Manufacturers'  Nat.  Bank 
V.  Newell  (1888)  71  Wis.  309,  87  N.  W. 
420,  under  the  same  heading. 
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d.  Dejtoait  as  a  eondttional  credit. 

The  rule  stated  under  II.  c,  supra, 
that  merely  driving  credit  to  an  indors- 
er  as  a  depositor  for  the  proceeds  of  a 
negotiable  instrument  does  not  make 
the  bank  a  holder  thereof  in  due 
course,  being  sound,  a  fortiori  the 
rule  will  apply  when  the  credit  is  a 
conditional  one,  as  paper  taken  for 
collection  (see  III.  e,  infra,  on  same 
point  when  deposit  had  been  drawn 
upon.)  Arkansas  Nat.  Bank  v.  Martin 
(1914)  110  Ark.  578,  163  S.  W.  795; 
.Commercial  Nat.  Bank  v.  Citizens' 
State  Bank  (1907)  132  Iowa,  706,  109 
N.  W.  198;  First  Nat.  Bank  v.  Wills 
Creek  Coal  Co.  (1896)  110  Mich.  447, 
68  N.  W.  232;  People's  State  Bank  v. 
Miller  (1915)  185  Mich.  565,  152  N. 
W.  257;  Bank  of  America  v.  Waydell 
(1907)  187  N.  Y.  115,  79  N.  E.  857; 
Fayette  Nat.  Bank  v.  Summers  (1906) 
105  Va.  689,  7  L.R.A.(N.S.)  694,  54  S. 
E.  862  (see  discussion  of  same  case 
under  III.  e,  infra). 

And  if  the  bank  has  made  the  in- 
dorser  or  payee  account  to  it  for  the 
proceeds  of  the  instrument,  and  then 
brings  an  action  against  the  maker, 
it  is  not  a  holder  in  due  course,  but  is 
merely  the  agent  for  collecting.  Cho- 
teau  Trust  &  Bkg.  Co.  v.  Smith  (1909) 
133  Ky.  418,  118  S.  W.  279. 

In  Commercial  Nat.  Bank  v.  Cit- 
izens' State  Bank  (1907)  132  Iowa, 
706,  109  N.  W.  198,  supra,  the  court 
said:  "The  credit  given  was  provi- 
sional; that  is,  if  the  certificate  was 
paid  by  the  issuing  bank,  the  credit 
became  absolute  thereafter;  but  if  it 
was  not  so  paid,  the  same  was  to  be 
charged  back  to  the  Exchange  Bank. 
This  was  nothing  more  than  a  condi- 
tional credit,  and  the  plaintiff  did  not 
thereby  become  a  bona  fide  purchaser, 
either  under  the  general  law  or  by 
virtue  of  the  statute  relating  to  nego- 
tiable instruments.  City  Deposit  Bank 
V.  Green  (1906)  130  Iowa,  384,  106  N. 
W.  942;  Hazlett  v.  Commercial  Nat. 
Bank  (1890)  132  Pa.  118,  19  Atl.  55; 
Rapp  V.  National  Secur.  Bank  (1890) 
186  Pa.  426,  20  Atl.  508.  In  City  De- 
posit Bank  v.  Green  (Iowa)  supra,  the 
bank  discounted  paper,  giving  its  de- 
positor credit  for  the  proceeds  upon 
its  books.    We  held  that  the  bank  was 


not  a  bona  fide  holder  of  the  paper 
unless  some  other  and  valuable  con- 
sideration passed.  In  this  ease  not 
even  an  unconditional  credit  was  giv- 
en, and  it  is  manifest  that  the  plaintiff 
bank  parted  with  nothing  of  value  in 
the  transaction.  The  receipt  of  the 
certificate  of  deposit  did  not  make  the 
plaintiff  a  debtor  for  its  amount,  and 
by  the  custom  of  the  banks  it  would 
not  become  such  debtor  until  after 
collection  of  the  proceeds  thereof,  and 
after  it  obtained  possession  of  the 
money." 

e.  Cojtea  to  whieii  the  rule  doc«  n«t  appli/. 

Where  the  deposit  is  entered  in  the 
name  and  to  the  credit  of  one  not  a 
party  to  the  note,  as  where  the  note  is 
signed  by  the  directors  of  a  corpora- 
tion and  the  deposit  entered  in  its 
name  for  the  purpose  of  creating  pub- 
lic confidence  in  the  corporation,  the 
bank  becomes  a  holder  of  the  note  in 
due  course,  and  the  general  rule  that 
it  does  not  until  the  deposit  is  with- 
drawn does  not  apply.  Interstate 
Trust  &  Bkg.  Co.  v.  Irwin  (1915)  138 
La.  325,  70  So.  318. 

And  the  general  rule  will  not  be 
applied  to  prevent  the  bank  from  be- 
coming a  holder  in  due  course  of  a 
draft  with  a  bill  of  lading  attached, 
where  the  draft  was  accepted  by  the 
drawee,  even  though  the  deposit  ac- 
count of  the  payee,  containing  the  pro- 
ceeds, remains  intact.  Tapee  v.  Var- 
ley-Wolter  Co.  (1914)  184  Mo.  App. 
470,  171  S.  W'.  19. 

In  Elgin  City  Bkg.  Co.  v.  Hall  (1907) 
119  Tenn.  548,  108  S.  W.  1068,  the 
court  observed  that  it  is  "said"  that 
the  rule  enunciated  under  II.  c,  supra, 
does  not  apply  if  the  plaintiff  bank,  in 
discounting  the  paper,  instead  of  giv- 
ing credit  as  a  deposit  on  its  own 
books,  secures  for  the  indorser  a  like 
credit  with  another  bank,  it  being  pre- 
sumed that  the  plaintiff  bank  must 
have  parted  with  value  in  order  to 
secure  the  credit  entry  at  the  other 
bank.  In  the  absence,  however,  of 
testimony  showing  that  payment  was 
made  in  this  manner  and  the  precise 
nature  of  the  transaction,  so  that  the 
court  could  judge  if  the  plaintiff  bank 
had  actually  parted  with  value,  and  in 
the  absence  of  a  showing  that  the  in- 
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dorser  had  used  the  credit,  it  was  held 
that  the  plaintiff  had  not  satisfied  the 
harden  resting  upon  it  to  show  that 
it  was  a  holder  for  value,  the  note  hav- 
ing had  its  inception  in  fraud  prac- 
tised  by  an  agent  of  the  payee. 

fll.  Where  €M  of  Oepeett  ha»  been  ivttiU 
drttwH,  or  the  debt  othertHae  made 
eteolute. 

«.  The  generel  rule. 

A  bank  that  gets  possession  of  a 
negotiable  instrument  by  giving  the 
one  who  presents  it  credit  for  the  full 
amount  of  the  proceeds,  and  honors 
his  checks  or  drafts  to  the  same 
amount,  or  parts  with  some  secu- 
rity, or  in  some  other  way  makes 
itself  liable  for  the  amount  of  the  de- 
posit outside  of  the  obligation  created 
by  the  mere  deposit,  on  the  faith  of  the 
instrument,  is  a  holder  of  the  in- 
strument for  value. 

United  States. — ^Boardman  v.  Hanna 
(1908)  164  Fed.  527  (statement  made 
arguendo)  affirmed  in  (1909)  96  C.  C. 
A.  136,  170  Fed.  920;  Reyburn  v. 
Queen  City  Sav.  Bank  &  T.  Co.  (1909) 
96  C.  C.  A.  373,  171  Fed.  609;  Amal- 
gamated Sugar  Co.  v.  United  States 
Nat.  Bank  (1911)  109  C.  C.  A.  494,  187 
Fed.  746  (see  III.  e,  infra,  for  hold- 
ing) ;  Standard  Trust  Co.  v.  Commer- 
cial Nat.  Bank  (1917)  153  C.  C.  A.  229, 
240  Fed.  SOS. 

Alatnnia. — Elmore  County  Bank  v. 
Avant  (1914)  189  Ala.  418,  66  So.  509 
(see  statement  of  holding  under  III. 
c,  infra)  ;  Sherrill  v.  Merchants  &  M. 
Trust  &  Sav.  Bank  (1915)  195  Ala. 
175.  70  So.  723. 

Arkansas. — Southern  Sand  &  Mate- 
rial Co.  v.  People's  Sav.  Bank  &  T.  Co. 

(1911)  101  Ark.  266,  142  S.  W.  178; 
Little  V.  Arkansas  Nat.  Bank  (1914) 
118  Ark.  72,  167  S.  W.  76;  Williamson 
Bank  &  T.  Co.  v.  Miles  (1914)  113  Ark. 
342,  169  S.  W.  368;  Merchants  &  P. 
Bank  v.  New  First  Nat.  Bank  (1914) 
116  Ark.  1,  170  S.  W.  852,  Ann.  Cas. 
1917A,  944  (dictum). 

California. — Oppenheimer  v.  Radke 

(1912)  20  Cal.  App.  518,  129  Pac.  798. 
Caiondo. — Citizens    Nat.    Bank    v. 

First  Nat  Bank   (1919)  —  Colo.  — , 
182  Pac.  12  (the  point  assumed). 
Florida.— Bland   v.   Fidelity   Trust 


Co.   (1916)   71  Fla.  499,  L.R.A.1916P, 
209,  71  So.  630. 

Illinois. — First  Nat.  Bank  v.  Sher- 
burne (1884)  14  111.  App.  666;  McCas- 
land  v.  Southern  Illinois  Nat.  Bank 
(19«)  127  111.  App.  37;  North  West 
State  Bank  v.  Alter  (1916)  196  111. 
App.  60. 

Iowa. — City  Deposit  Bank  Co.  v. 
Green  (1905)  —  Iowa,  — ,  108  N.  W. 
96;  City  Deposit  Bank  v.  Green  (1906) 
180  Iowa,  384, 106  N.  W.  942;  Montrose 
Sav.  Bank  v.  Claussen  (1908)  137 
Iowa,  7S,  114  N.  W.  647. 

Kansas. — Fox  v.  Bank  of  Kansas 
City  (1888)  30  Kan.  441,  1  Pac.  789; 
Mann  v.  Second  Nat.  Bank  (1883)  80 
Kan.  412,  1  Pac.  679,  second  appeal  in 
(1886)  34  Kan.  746,  10  Pac.  160; 
Dreilling  v.  First  Nat.  Bank  (1890)  43 
Kan.  197,  19  Am.  St.  Rep.  126,  23  Pac. 
94;  Fanners'  &  M.  Bank  v.  Quase- 
barth  (1919)  104  Kan.  422,  179  Pac. 
300. 

Massachusetts. — Fulton  Nat.  Bank 
V.  Gosline  (1897)  168  Mass.  86,  46  N. 
E.  406;  Shawmut  Nat.  Bank  v.  Man- 
son  (1897)  168  Mass.  425,  47  N.  E.  196; 
Symonds  v.  Riley  (1906)  188  Mass. 
470,  74  N.  E.  926. 

Michigan. — Drovers'  Nat.  Bank  v. 
Blue  (1896)  110  Mich.  31,  64  Am.  St. 
Rep.  327,  67  N.  W.  1106;  First  Nat. 
Bank  v.  Mills  Creek  Coal  Co.  (1896) 
110  Mich.  447,  68  N.  W.  232;  Fredonia 
Nat.  Bank  v.  Tommei  (1902>  181  Mich. 
674,  92  N.  W.  348. 

Minnesota. — Security  Bank  v.  Pe- 
truschke  (1907)  101  Minn.  478,  118 
Am.  St  Rep.  644, 112  N.  W.  1000;  First 
Nat  Bank  v.  Persall  (1910)  110  Minn. 
333,  125  N.  W.  506,  136  Am.  St.  Rep. 
499,  rehearing  denied  in  (1910)  110 
Minn.  336,  136  Am.  St  Rep.  501,  125 
N,  W.  675;  First  Nat  Bank  v.  McNairy 
(1913)  122  Minn.  215.  142  N.  W.  139, 
Ann.  Cas.  1914D^  977. 

Missouri.— Jefferson   Bank  v.   Mer- 
chants Refrigerating  Co.    (1911)   236\ 
Mo.  407.  189  S.  W.  54p;  Tapee  v.  Var- 
ley-Wolter  Co.   (1914)   184  Mo.  App. 
470,  171  S.  W.  19. 

Nebraska. — National  Bank  v.  Bosse- 
meyer  (1917)  101  Neb.  96,  L.R.A. 
1917E,  374,  162  N.  W.  608. 

New  York. — ^Bank  of  Salina  v.  Bab- 
cock   (18.39)   21  Wend.  499;  Bank  of 
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Sandusky  v.  Scoville  (1840)  24  Wend. 
115;  Bank  of  State  v.  Vanderhorst 
(1865)  32  N.  Y.  558;  Justh  v.  National 
Bank  (1874)  56  N.  Y.  478;  Piatt  t. 
Beebe  (1874)  57  N.  Y.  339;  Mechanics 
&  T.  Nat.  Bank  v.  Crow  (1875)  60  N. 
Y.  85;  Southwick  v.  First  Nat.  Bank 
(1881)  84  N.  Y.  420;  Hatch  v.  Fourth 
Nat.  Bank  (1895)  147  N.  Y.  184,  41 
N.  E.  403;  Fulton  Bank  t.  Phcenix 
Bank  (1829)  1  Hall,  562;  Market  Bank 
V.  Hartshome  (1866)  8  Abb.  App.  Dec. 
173,  3  Keyes,  137;  Clots  v.  Bently 
(1872)  6  Abb.  L.  J.  286  (for  holdintr, 
see  same  case  under  III.  e,  infra) ; 
Wallabout  Bank  v.  Peyton  (1908)  123 
App.  Div.  727,  108  N.  Y.  Supp.  42; 
Merchants  Nat.  Bank  v.  Santa  Maria 
Sugar  Co.  (1914)  162  App.  Div.  248, 
147  N.  Y.  Supp.  498,  affirmed  in  (1917) 
220  N.  Y.  732,  116  N.  E.  1061;  Iron- 
bound  Trust  Co.  V.  Schmidt-Dauber 
Co.  (1918)  102  Misc.  708,  169  N.  Y. 
Supp.  524. 

North  Carolina. — United  States  Nat. 
Bank  t.  McNair  (1894)  114  N.  C.  335, 
19  S.  E.  361;  United  States  Nat.  Bank 
V.  McNair  (1895)  116  N.  C.  661,  21 
S.  E.  389;  Latham  v.  Spragins  (1918) 
162  N.  C.  404,  78  S.  E.  282. 

Ohio. — First  Nat.  Bank  v.  Crawford 
(1872)  2  Cin.  Sup.  Ch;.  Rep.  126;  Ham- 
ilton Mach.  Tool  Co.  v.  Memphis  Nat- 
Bank  (1911)  84  Ohio  St.  184,  96  N.  E. 
777. 

Oklahoma. — Morrison  y.  Farmers  & 
M.  Bank  (1900)  9  Okla.  697,  60  Pae. 
273;  National  Bank  v.  Armbmster 
(1914)  42  Okla.  656, 142  Pac.  393. 

Pennsylvania.  —  Allentown  Nat. 
Bank  v.  Clay  Product  Supply  Co. 
(1907)  217  Pa.  128,  66  Atl.  262;  Eris- 
man  v.  Delaware  County  Nat.  Bank 
(1896)  1  Pa.  Super.  Ct.  144. 

Tennessee.  —  Griswold     v.     Davis 

(1911)  126  Tenn.  228,  141  S.  W.  205. 
Washington. — Old    Nat.    Bank    v. 

Gibson  (reported  herewith)  ante, 
247. 

Wisconsin.— N<urthfield  Nat.  Bank  v. 
Amdt  (1907)  132  Wis.  888,  12  L.R.A. 
(N.S.)  82,  112  N.  W.  461. 

Canada. — Ck>x    v.    Canadian    Bank 

(1912)  46  Can.  S.  C.  564;  Merchants 
Bank  v.  Thompson  (1912)  26  Ont  L. 
Rep.  183.  3  D,  L.  R.  677,  21  Ont  Week. 
Rep.  740,  3  Ont.  Week.  N.  1014;  Can- 


adian Bank  v.  Rogers  (1911)  23  Ont. 
L.  Rep.  109,  2  Ont.  Week.  N.  627,  18 
Ont.  Week.  Rep.  401. 

And  if  the  bank  assumes  a  legal 
obligation  to  a  third  person  on  the 
faith  of  the  deposit,  it  thereby  becomes 
a  purchaser  for  value  of  the  in- 
strument which  it  has  taken  and  for 
which  it  has  given  the  credit  repre- 
sented \fy  the  deposit.  Montrose  Sav. 
Bank  v.  Claussen  (1908)  137  Iowa,  73, 
114  N.  W.  547- 

And  the  bank  becomes  a  holder  in 
due  course  of  a  negotiable  instrument 
where  it  obtains  possession  of  the 
same  by  issuing  to  the  holder  there- 
of a  negotiable  certificate,  in  good 
faith,  even  though  it  may  have  notice 
at  the  time  it  pays  the  certificate  to  a 
holder  in  due  course.  Elmore  County 
Bank  v.  Avant  (1914)  189  Ala.  418,  66 
So.  609. 

Likewise,  where  all  of  the  proceeds 
are  withdrawn,  but,  under  a  special 
agreement  between  the  depositor  and 
the  bank,  a  portion  thereof  is  at  once 
deposited  again  in  a  special  reserve 
fund  to  meet  other  obligations  he  owes 
to  the  bank  as  they  become  due,  the 
bank  is  a  holder  in  due  course.  Iron- 
bound  Trust  (To.  V.  Schmidt-Dauber 
Co.  (1918)  102  Misc.  708,  169  N.  Y. 
Supp.  624. 

b.  Where  batUc  appUma  depoatt  to  pay- 
ment of  deposttoVa  d«bt  to  U. 

Where  the  one  who  presents  the  in- 
strument to  the  bank  and  receives 
the  credit  on  his  deposit  account 
therefor  is  indebted  to  the  bank,  and 
the  proceeds  are  applied  to  the  pay- 
ment of  the  debt,  the  bank  is  a  holder 
in  due  course. 

Alabama. — Tatum  v.  Commercial 
Bank  &  T.  Co.  (1914)  185  Ala.  249,  64 
So.  661  (dictum). 

Arkansas. — Southern  Sand  &  Mate- 
rial Co.  V.  People's  Sav.  Bank  &  T.  (k>. 
(1911)  101  Ark.  266,  142  S.  W.  178. 

Iowa. — City  Deposit  Bank  v.  Green 
(1906)  130  Iowa,  384, 106  N.  W.  942. 

New  Jersey. — Mechanics  Bank  v. 
Chardavoyne  (1908)  69  N.  J.  L.  266, 
101  Am.  St.  Rep.  701,  55  Atl.  1080. 

New  York. — Bank  of  Salina  v.  Bab- 
cock  (1839)  21  Wend.  499;  Bank  of 
Sandusky  v.  Scoville  (1840)  24  Wend. 
115;   Mechanics  &  T.   Nat.  Bank  v. 
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Crow  (1876)  60  N.  Y.  86;  Hatch  v. 
Fourth  Nat.  Bank  (1896)  147  N.  Y. 
184,  41  N.  £.  403;  Consolidation  Nat 
Bank  v.  KirkUnd  (1904)  99  App.  Div. 
121,  91  N.  Y.  Supp.  868  (but  see  same 
ease,  infra,  for  limitation  on  holding) ; 
Wallabout  Bank  v.  Peyton  (1908)  128 
App.  Div,  727, 108  N.  Y.  Supp.  42. 

North  Carolina. — Latham  v.  Sprag- 
ins  (1918)  162  N.  C.  404.  78  S.  E.  282. 

OhixK — Hamilton  Mach.  Tool  Co.  v. 
Memphis  Nat  Bank  (1911)  84  Ohio  St. 
184,  96  N.  E.  777. 

PomsylTania. — Erisman  v.  Del> 
aware  County  Nat.  Bank  (1896)  1  Pa. 
Super.  Ct.  144. 

Tennessee.  —  Griswold  v.  Davis 
(1911)  125  Tenn.  228,  141  S.  W.  205. 

Canada.  —  Merchants  Bank  v. 
Thompson  (1918)  26  Ont.  L.  Rep.  188, 
3  D.  L.  R.  677,  21  Ont  Week.  R^.  740, 
8  Ont  Week.  N.  1014. 

In  Bank  of  Salina  v.  Babeock  (1889) 
21  Wend.  (N.  Y.)  499,  where  credit 
had  been  entered  for  the  proceeds  of 
the  note,  and  on  the  following  day  the 
tmoant  of  some  overdue  notes  of  the 
depositor  which  were  lying  under 
protest,  and  upon  which  were  respon- 
sible indorsers,  was  charged  up 
against  the  deposit  and  the  notes  can- 
celed, the  court  said:  "There  is  no 
question  in  the  case  but  that  the  plain- 
tiffs received  and  discounted  the  note 
in  good  faith,  and  the  only  pretense 
of  objection  to  the  recovery  was,  that 
no  value  had  been  given,  and  hence 
the  defendant,  Babeock,  should  be  at 
liberty  to  set  up  the  diversion  of  the 
paper.  This  seems  to  have  been  the 
view  of  the  learned  judge  at  the  cir- 
cuit though  the  charge  is  somewhat 
<rt»care.  The  'answer  to  the  objec- 
tion, however,  is,  that  the  proceeds  of 
the  note  were  placed  to  the  credit  of 
Trowbridge  &  Grant,  for  whom  it  was 
discounted ;  and  were  drawn  out — not 
I  admit,  by  checking  for  the  money, 
but  by  the  cancelation  of  securities 
held  by  the  plaintiffs,  which  was  the 
same  thing,  in  legal  effect  The  court 
ought  not  to  speculate  about  the  prob- 
ability of  reviving  these  canceled 
secorities,  in  case  the  paper  upon  the 
strength  of  which  they  were  canceled 
should  turn  out  to  be  unavailable; 
much  less  ought  we  to  go  into  a  cal- 


culation of  the  chances  of  revival  as 
the  ground  of  defeating  the  substitut- 
ed security.  It  is  enough  that  the 
plaintiffs,  in  good  faith,  charged  over 
and  canceled  them  according  to  usage, 
and  held  than  merely  to  be  s«it  home. 
This  is  parting  with  value  in  the 
strictest  sense  of  the  term.  The  plain- 
tiffs had  a  right  to  give  up  the  old 
securities  upon  the  faith. of  the  nev.- 
paper,  and  they  have  done  an  act  that 
is  equivalent  and  so  intended.  What 
it  the  old  debt  might  still  remain, 
which  seems  to  have  been  the  idea  of 
the  judge  at  the  circuit?  The  secu- 
rities which  were  held  beyond  the  re- 
sponsibility of  the  debtor  himself  were 
destroyed.  Regarding  the  usage  of 
the  bank  in  keeping  its  accounts 
with  its  customers,  as  detailed  by  the 
cashier,  we  may  safely  say  that  any 
alteration  of  the  state  of  them  to  the 
prejudice  of  the  institution,  by  reason 
of  the  discount  of  new  paper,  should 
be  deemed  a  parting  with  value  there- 
for, within  the  meaning  of  the  rule  of 
law.  It  was  urged  on  the  argument 
that  there  was  no  evidence  that  these 
securities  were  canceled  in  conse- 
quence of  the  roceipt  of  the  note  in 
question;  but  this  is  most  obvious,  as 
well  from  the  course  of  dealing  as  the 
testimony  of  the  cashier." 

But  it  has  been  held  that  testimony 
tending  to  show  that  the  depositor,  at 
the  time  credit  was  given,  was  in- 
debted to  the  bank,  is  not  sufficient  to 
make  the  bank  a  holder  in  due  course, 
since  the  indebtedness  may  have  been 
secured  by  a  mortgage  or  other  secu- 
rity, and  there  must  be  something  to 
show  that  the  deposit  was  applied  to 
the  payment  of  the  debt  German- 
American  Nat.  Bank  v.  Lewis  (1913) 
9  Ala.  App.  352,  63  So.  741. 

And  in  Consolidation  Nat  Bank  v. 
Kirkland  (1904)  99  App.  Div.  121,  91 
N.  Y.  Supp.  353,  it  is  held  that  an 
agreement  between  the  parties  that 
the  bank  shall  appropriate  the  amount 
to  depositor's  indebtedness  must  be 
shown  in  order  to  make  the  bank  a 
holder  in  due  course.  The  court  said : 
"It  does  not  appear  that  the  plaintiff 
paid  anything  to  Wilson  at  the  time 
it  discounted  the  note  in  question  for 
him,  which  was  made  by  the  defend- 
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ant,  but  it  does  appear  that  the  entire 
amount  of  the  avails  of  the  note  dis- 
counted was  placed  to  Wilson's  credit 
on  the  books  of  the  plaintiff  bank. 
That  credit  alone,  however,  was  not 
a  payment  for  the  note  or  a  parting 
of  value  on  the  part  of  the  plaintiff. 
Albany  County  Bank  v.  People's  Co- 
op. Ice  Co.  (1904)  92  App.  Div.  47,  86 
N.  Y.  Supp.  773.  Wilson  died  insol- 
vent the  next  day  after  the  note  was 
so  discounted.  It  is  true  that  at  the 
time  of  his  death  the  amount  to  his 
credit  was  a  sum  much  less  than  the 
amount  of  such  avails,  but  there  is 
no  proof  as  to  what  caused  the  differ- 
ence,— whether  it  came  from  the  pay- 
ment by  the  plaintiff  of  an  overdraft 
of  Wilson's  or  by  the  payment  of  some 
other  plkst-diie  obligation  held  by  the 
plaintiff  against  Wilson,  or  by  the  pay- 
ment of  checks  drawn  by  Wilson 
against  his  account, — and  we  have  no 
right  to  infer  or  presume  that  the  dif- 
ference resulted  from  any  such  pay- 
ments. Spring  Brook  Chemical  Co.  v. 
Dunn  (1899)  39  App.  Div.  130,  57  N.  Y. 
Supp.  100.  If  the  avails  of  the  dis- 
count were  applied  to  the  payment  of 
an  existing  indebtedness  of  Wilson's 
to  the  plaintiff,  it  was  incumbent  on 
the  plaintiff  to  show  that  it  was  ex- 
pressly agreed  between  it  and  Wilson 
that  the  avails  should  be  so  applied  in 
payment  and  extinguishment  of  such 
indebtedness,  in  order  to  establish 
that  the  plaintiff  was  a  bona  fide  hold- 
er for  value.  Case  last  cited,  and 
Phoenix  Ins.  Co.  v.  Church  (1880)  81 
N.  Y.  218.  37  Am.  Rep.  494.  But  there 
was  no  such  proof.  Nor  was  there 
any  proof  that  any  checks  were  drawn 
by  Wilson  against  his  account,  and 
paid  by  the  plaintiff,  or  charged  to  his 
account,  after  the  discount  and  before 
his  death.  We  think,  therefore,  that 
the  plaintiff  failed  to  satisfy  the  bur- 
den resting  upon  it,  and  that  its  com- 
plaint was  properly  dismissed." 

And  the  court  in  Spring  Brook 
Chemical  Co.  v.  Dunn  (N.  Y.)  supra, 
adopted  the  same  rule. 

e.  Aa  affected  hp  state  of  depositor's  gcH' 
eral  oocontit;  order  of  application  of 
funds. 

Where  the  one  making  the  deposit 
of  the  proceeds  of  a  negotiable  in- 


strument upon  presenting  it  to  the 
bank  has  a  regular  account  upon 
which  he  is  drawing  checks  and  mak- 
ing deposits  from  day  to  day,  and  the 
proceeds  are  credited  in  such  an  ac- 
count, it  frequently  becomes  difficult 
to  decide  whether  or  not  he  has  drawn 
all  or  even  a  part  of  the  proceeds  of 
the  particular  instrument  in  question. 
The  courts  have,  for  this  purpose, 
adopted  the  maxim  that  "the  first  mon- 
ey in  is  the  first  money  out."  That  is, 
a  man  may  draw  out  an  amount  of 
money  equal  to  the  amount  he  had  in 
the  account  when  he  deposited  the 
proceeds,  not  including  the  credit  of 
the  proceeds,  and  he  will  not  be  con- 
sidered as  having  drawn  upon  the  pro- 
ceeds ;  but  whatever  amount  he  draws 
in  excess  of  that  amount  will  be  held 
to  have  been  drawn  upon  the  proceeds, 
even  though  by  later  deposits  he  has 
kept  his  account  at  all  times  good  to 
an  amount  equal  to  or  far  in  excess 
of  the  amount  of  the  proceeds.  And 
the  depositor  is  held  to  have  exhausted 
the  credit  obtained  by  the  instrument 
when  he  has  drawn  out  an  amount 
equal  to  the  amount  of  its  proceeds, 
plus  what  he  had  in  the  account  when 
the  credit  was  entered,  even  though 
before  or  after  drawing,  he  deposits 
more  than  he  draws. 

It  has  been  held  that  a  bank  which 
places  the  proceeds  of  a  negotiable  in- 
strument to  the  credit  of  the  holder 
in  his  regular  deposit  account  and 
honors  his  checks  to  the  full  amount 
of  his  account  as  it  stood  «t  the  time 
of  the  deposit,  including  the  proceeds, 
before  it  has  notice  of  any  infirmity 
in  the  paper,  is  a  holder  in  due  course 
even  though,  because  of  subsequent 
deposits,  there  never  was  a  time  when 
there  was  not  in  the  account  auflScient 
funds  to  redeem  the  instrument,  th« 
holdings  being  based  upon  the  theory 
that  "the  first  money  in  is  the  first 
money  out."  City  Deposit  Bank  v. 
Green  (1906)  130  Iowa,  384,  106  N.  W. 
942  (see  quotation  from  this  case,  in- 
fra) ;  Fox  V.  Bank  of  Kansas  City 
(1888)  80  Kan.  441,  1  Pac.  789;  Dreill- 
ing  v.  First  Nat.  Bank  (1890)  48  Kan. 
197,  19  Am.  St.  Rep.  126.  23  Pac.  94: 
Farmers'  &  M.  Bank  v.  Quasebarth 
(1919)    104  Kan.  422,  179  Pac.  300; 
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Firat  Nat.  Bank  v.  McNairy  (1913) 
122  Minn.  215,  142  N.  W.  139,  Ann. 
Gas.  1914D,  977  (see  quotation  infra)  ; 
Merchants  Nat.  Bank  v.  Santa  Maria 
Sugar  Co.  (1914)  162  App.  Div.  248, 
147  N.  T.  Supp.  498,  afBrmed  in  (1917) 
220  N.  Y.  782,  116  N.  E.  1061;  United 
States  Nat.  Bank.  v.  McNair  (1894) 
114  N,  C.  r..S5.  19  S.  E.  861;  United 
States  Nat.  Bank  v.  McNair  (1895) 
116  N.  C.  551.  21  S.  E.  889;  Standing 
Stone  Nat.  Bank  v.  Walser  (1913)  162 
.\.  C.  58,  77  S.  E.  1006;  Northfield  Nat. 
Bank  v.  Arndt  (1907)  132  Wis.  883, 
12  L.R.A.(N.S.)  82,  112  N.  W.  451. 

Applleatiom  of  role. 

In  Elmore  County  Bank  v.  Avant 
(1914)  189  Ala.  418,  66  So.  509,  the 
bank  had  issued  a  negotiable  deposit 
certificate  for  the  proceeds  of  the  note, 
which  certificate  had  been  negotiated 
so  that  the  bank  could  not  defend 
against  a  suit  for  its  payment.  It  was 
held  that  the  issuing  of  this  certificate 
in  exchange  for  the  note  without  no- 
tice of  any  infirmities  in  the  note  made 
the  bank  a  holder  in  due  course. 
Whether  or  not  the  depositor  had  a 
general  account  in  the  bank  does  not 
appear  from  the  report  of  the  case,  so 
it  might  be  inferred  that  the  question 
was  immaterial  under  these  circum- 
stances. 

The  fact  that  the  indorser  to  whose 
credit  the  proceeds  of  a  note  were  en- 
tered made  deposits  subsequently 
equal  to  or  exceeding  the  amount  of 
the  proceeds  does  not  change  the  rule 
that  the  bank  became  a  holder  in  due 
course  if  his  account  had,  prior  to  the 
maturity  of  the  note,  become  exhaust- 
ed by  reason  of  the  bank's  honoring 
his  checks.  Fredonia  Nat.  Bank  v. 
Tommei  (1902)  131  Mich.  674,  92  N. 
W.  348. 

In  City  Deposit  Bank  v.  Green 
ri906)  130  Iowa,  384,  106  N.  W.  942, 
the  court  .<aid:  "As  the  defense  of 
fraud  was  not  submitted,  the  burden 
was  upon  defendants  to  show  that 
plaintiff  wa.«  not  an  innocent  holder. 
Freittenberg  v.  Rubel  (1904)  123 
Iowa,  154,  98  N.  W.  624.  If  the  bank 
allowed  McLaughlin  Brothers  to  check 
out  more  than  these  discounted  notes 
amounted  to  before  the  maturity  of 
the  note,  and  before  receiving  notice 


of  an  infirmity  in  the  note,  or  if  the 
firm  was  indebted  to  the  bank  in  a  sum 
greater  or  as  great  as  the  amount  of 
the  credit  which  was  then  due,  then, 
under  the  authorities,  it  became  a 
bona  fide  holder.  Warman  v.  Firat 
Nat.  Bank  (1900)  186  111.  60,  49  L.R.A. 
412,  57  N.  E.  6;  Fox  v.  Bank  of  Kansas 
City  (1883)  30  Kan.  441,  1  Pac.  789; 
Crosby  v.  Grant  (1858)  36  N.  H.  273; 
Dreilling  v.  First  Nat.  Bank  (1890) 
43  Kan.  197,  19  Am.  St.  Rep.  126,  28 
Pac.  94.  If  there  was  no  showing  as 
to  the  status  of  McLaughlin  Brothers' 
account  after  the  discounting  of  the 
notes,  we  should.be  inclined  to  hold 
that  the  burden  was  upon  plaintiff  to 
show  that  this  credit  appearing  upon 
the  books,  of  date  April  4,  1903,  was 
exhausted  before  the  maturity  of  the 
note  in  suit,  or  that  it  held  overdue 
paper  upon  which  it  might  properly 
apply  the  same." 

In  Fox  V.  Bank  of  Kansas  City 
(1883)  30  Kan.  441,  1  Pac.  789,  the 
court  said:  "But  it  is  claimed  by 
counsel  for  plaintiff  that  if  the  mere 
fact  of  passing  the  amount  to  the  cred- 
it of  the  Emporia  bank  was  not  of  it- 
self a  payment,  the  amount  of  the 
credit  was  in  fact  drawn  out  by  the 
Emporia  bank  before  the  plaintiff  had 
notice  of  any  infirmity  in  the  paper. 
From  the  monthly  account  rendered 
by  the  plaintiff  to  the  Emporia  bank, 
which  was  offered  in  evidence,  and 
which  was  the  only  evidence  bearing 
upon  the  question,  it  appears  that  the 
note  was  discounted,  and  the  amount 
credited  to  the  Emporia  bank  on  Feb- 
ruary 15 ;  that  at  the  close  of  that  day 
the  amount  on  the  credit  side  of  the 
account,  from  the  first  of  February, 
was  ^52,802.36.  The  amount  on  the 
debit  side  was  $32,479.58,  leaving  a 
balance  due  the  Emporia  bank  of 
$20,322.78 ;  that  during  the  subsequent 
five  days,  ending  February  21,  the  Em- 
poria bank  drew  out  |26,774.67,  which 
but  for  subsequent  deposits  by  the 
Emporia  bank  would  have  overdrawn 
the  account  and  left  the,  Emporia 
bank  in  debt  to  the  plaintiff.  In 
other  words,  within  five  days  after 
this  discount  everything  then  due  the 
Emporia  bank  was  paid  to  it;  and  it 
is  claimed  by  plaintiff  that  at  that 
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time,  if  not  before,  the  plaintiff  had 
fully  paid  the  note,  and  was  entitled 
to  the  full  protection  of  a  purchaser 
for  value.  This  claim  we  think  is 
correct.  The  general  rule  as  to  the 
application  of  payments,  there  being 
no  special  facts  to  interfere,  is  that 
the  first  payments  go  to  the  oldest 
debts;  so  all  the  money  drawn  out  by 
the  Emporia  bank,  in  the  absence  of 
some  special  facts,  was  a  paj^ment  by 
the  plaintiff  of  the  oldest  deposits  and 
discounts;  and  when,  at  the  close  of 
February  21,  the  balance  due  Feb- 
ruary 15  had  been  fully  checked  out, 
the  plaintiff  had  paid  for  every  deposit 
and  discount  made  by  the  Emporia 
bank  prior  to  February  16." 

In  First  Nat.  Bank  v.  McNairy 
(1913)  122  Minn.  215,  142  N.  W.  139, 
Ann.  Gas.  1914D,  977,  the  court  said: 
"The  deposit  account  of  Northland 
Motor  Car  Company  showed,  as  here- 
inbefore stated,  a  balance  in  its  favor 
at  close  of  business  on  September  5  of 
$295.08.  On  the  next  day  this  note 
was  discounted  with  others  and  the 
amount  credited  to  the  company's  ac- 
count in  the  sum  of  $14241.90,  and  at 
the  close  of  that  day's  business  there 
was  a  balance  in  favor  of  the  company 
of  $1,536.98.  On  the  7th  of  September 
$1,000  was  deposited,  bpt  on  the  same 
day  checks  drawn  against  the  account 
had  been  paid,  so  that  the  balance  at 
the  close  of  business  was  only  $209.63. 
It  therefore  is  clear  that,  if  checks  as 
presented  are  to  be  considered  as  paid 
from  the  oldest  deposits,  the  checks 
drawn  on  the  7th  exhausted  all  the 
funds  or  credits  in  the  deposit  ac- 
count made  prior  to  that  day,  and 
also  $790.37  of  the  $1,000  then  depos- 
ited. The  note  did  not  become  due 
until  September  11.  We  have  failed 
to  find  any  authority  supporting  the 
proposition  that  this  situation  does 
not  make  the  plaintiff  a  purchaser  for 
full  value  before  maturity." 

In  National  Bank  v.  Foley  (1907) 
54  Misc.  126,  103  N.  Y.  Supp.  653,  the 
court  said:  "It  does  not  appear  that 
the  plaintiff  bank  parted  with  value 
for  the  note  without  notice  of  Eagan's 
breach  of  faith.  It  gave  the  Barre 
Supply  Company  credit  on  the  latter's 
business  account  for  $394,  the  pro- 


ceeds of  the  note,  less  the  discount. 
That  alone  is  not  enough  to  constitute 
the  bank  a  holder  in  due  course.  Cit- 
izens' State  Bank  v.  Cowles  (1906)  180 
N.  Y.  346,  106  Am.  St  Rep.  765,  73  N. 
B.  83.  The  Barre  Supply  Cknnpany. 
drew  $300  at  the  time  the  note  was 
discounted  at  tiie  bank,  and  paid  the 
same  to  Eagan.  But  it  appears  that 
the  company  had  a  general  business 
account  at  the  bank,  and  it  does  not 
appear  what  the  condition  of  that  ac- 
count was  at  the  time  the  note  was 
discounted  or  at  any  time  thereafter. 
It  does  not  follow  that  $300  was  paid 
upon  the  note  in  suit  then  or  at  any 
other  time.  For  all  that  appears,  the 
Barre  Supply  Company  may  still  have 
had  to  its  credit  at  the  bank  the  entire 
proceeds  of  the  note  when  the  bank 
first  had  notice  of  the  fraud  perpetrat- 
ed by  Eagan.  Albany  Ck>un^  Bank  v. 
People's  Co-op.  Ice  Co.  (1904)  92  App. 
Div.  47,  86  N.  Y.  Supp.  778."  Most 
likely  there  was  more  than  $300  in  the 
account  at  the  time  credit  for  the  pro- 
ceeds was  entered,  not  counting  the 
credit,  since  the  bank  could  easily 
have  shown  it  if  the  fact  had  been 
otherwise. 

In  Farmers'  &  M.  Bank  v.  Quase- 
barth  (1919)  —  Kan.  — ,  179  Pac.  800. 
the  court  said:  "When  the  note  was 
purchased  and  added  to  the  checking 
account  which  had  been  opened  by  the 
company  with  the  bank  a  few  days  be- 
fore, the  balance  was  $1,660.  On 
March  26th,  the  company  had  checked 
out  $1,811.62,  which  was  considerably 
more  than  the  amount  on  deposit  when 
the  purchase  was  made.  Under  the 
rule  of  the  cited  cases,  the  avails  of 
the  purchased  note  having  been  drawn 
out,  the  indebtedness  of  the  bank  to 
the  insurance  company  arising  from 
the  purchase  of  the  note  had  been  dis- 
charged. At  that  time,  as  we  have 
seen,  the  bank  had  no  knowledge  of 
the  defense  to  the  note,  nor  for  more 
than  seven  months  afterward,  and 
tiierefore  it  must  be  regarded  as  a 
bona  fide  purchaser  for  value.  The 
fact  that  the  insurance  company  sub- 
sequently added  other  deposits  to  its 
checking  account,  and  that  sometimes 
there  was  a  balance  in  favor  of  the 
company   (as  there  appears  to  have 
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be«n  aboiit  the  time  the  note  became 
doe),  does  not  affeet  the  attitude  of 
the  bank  as  a  bona  fide  holder,  nor 
deprive  it  of  the  rigrht  and  the  protec- 
tion acquired  When  payment  of  the 
deposit  was  made  through  the  check- 
ing out  of  the  deposit  on  March  26, 
1916." 

And  it  has  been  held  that  if  the  ac- 
count is  drawn  upon  to  the  extent  that, 
at  the  time  the  bank  acquires  notice 
of  alleged  infirmities,  there  is  not  in 
the  account  an  amount  equal  to  the 
credit  obtained  from  the  proceeds  of 
tiie  instrument,  even  though  the  ac- 
count as  it  stood  after  deposit  of  the 
proceeds  is  not  entirely  exhausted,  the 
bank  is  a  holder  in  due  course.  Bland 
V.  Fidelity  Trust  Co.  (1916)  71  Fla. 
499,  L.R.A.1916F,  209,  71  So.  680;  Se- 
curity Bank  v.  Petruschke  (1907)  101 
Minn.  478,  118  Am.  St.  Rep.  644,  112 
N.  W.  1000;  First  Nat.  Bank  v.  Persall 
(1910)  110  Minn.  833, 186  Am.  St.  Rep. 
499,  126  N.  W.  606,  rehearing  denied 
in  (1910)  iia  Minn.  386,  125  N.  W. 
675;  United  States  Nat.  Bank  v.  Mc- 
Nair  (1894)  114  N.  C.  886,  19  S.  E. 
361.  Contra:  German-American  Nat. 
Bank  v.  Lewis  (1918)  9  Ala.  App.  862, 
63  So.  741 ;  Merchants  Bank  v.  Marine 
Bank  (1845)  3  Gill  (Md.)  96,  43  Am. 
Dec.  300;  National  Bank  v.  Bonsor 
(1909)  38  Pa.  Super.  Ct.  275  (holding 
limited)  ;  Albany  County  Bank  v.  Peo- 
ple's Co-op.  Ice  Co.  (1904)  92  App. 
Div.  47,  86  N.  T.  Supp.  773.  See  IV. 
infra,  for  full  discussion  of  the  gen- 
eral question  here  raised. 

And  in  Bland  v.  Fidelity  Trust  (^. 
(1916)  71  Fla.  499,  L.R.A.1916F,  209, 
71  So.  680,  the  court  said :  "It  appears 
from  the  testimony  of  the  plaintiff's 
witnesses  that  the  plaintiff  in  good 
faith,  and  without  notice  of  an  infirmity 
in  the  note,  discounted  this  note  with 
many  others  in  one  transaction,  and 
gave  the  payees  credit  for  $61,150.40, 
and  that  before  the  plaintiff  knew 
of  the  asserted  defect  in  the  payees' 
titl^  the  credit  was  reduced  to  less 
than  $30,000,  showing  that  at  least 
half  of  the  entire  credit  of  $61,160 
was  withdrawn  by  the  payees,  which 
constituted  value  for  the  note,  it  be- 
ing one  of  a  number  of  notes  embraced 
in' one  discount  transaction  resulting 


in  the  $61,160.40  credit,  the  withdraw- 
als covering  a  large  portion  of  the 
aggregated  credit  resulting  from  the 
one  transaction.  If  a  mere  credit  up- 
on the  books  of  a  bank  does  not  of  it- 
self amount  to  the  pajrment  of  a  val- 
uable consideration,  the  withdrawal 
by  check  of  a  substantial  part  of  the 
amount  so  credited  is  such  payment. 
First  Nat.  Bank  v.  Persall  (1910)  110 
Minn.  833,  186  Am.  St.  Rep.  499,  125 
N.  W.  506;  First  Nat.  Bank  v.  McNairy 
(1918)  122  Minn.  215,  142  N.  W.  189, 
Ann.  Cas.  1914D,  977;  United  States 
Nat.  Bank  v.  McNair  (1894)  114  N.  C. 
335,  19  S.  E.  861." 

In  United  States  Nat.  Bank  v.  Mc- 
Nair (N.  C.)  supra,  the  court  said: 
"It  is  not  controverted  that  the  note 
was  sent  by  the  First  National  Bank 
of  Wilmington  to  the  plaintiff  vrith 
other  notes,  the  whole  aggregating 
$17,000,  which  were,  on  November  23, 
1891,  rediscounted  and  the  proceeds, 
$16,911.33,  placed  to  the  credit  of  the 
Wilmington  bank,  but  no  money  was 
paid  thereon  at  that  time.  If  that 
were  all,  the  plaintiff  was  not  a  pur- 
chaser for  value,  for  it  had  paid  noth- 
ing, and  to  the  action  by  it  on  the  note 
the  defendants  could  plead  the  set-off 
they  had  against  the  original  payee. 
It  further  appears,  however,  that  the 
balance  to  credit  of  the  Wilmington 
bank  on  books  of  plaintiff  on  close 
of  business  on  November  2Sd  was 
$28,338.75,  including  said  credit  of 
$16,911.33.  There  were  subsequent 
payments  to  check  of  the  Wilmington 
bank  before  notice  of  defendant's 
equity,  amounting  to  $19,680.18.  There 
were  subsequent  credits,  also,  which 
left  a  balance  due  the  Wilmington 
bank  on  November  28th  of  $21,279.88. 
The  well-settled  rule  is  that  'the  first 
money  in  is  the  first  money  out.' 
Boyden  v.  Bank  of  Cape  Fear  (1871) 
65  N.  C.  18.  Deducting,  therefore, 
from  the  $28,338.75  on  plaintiff's 
books,  2Sd  November,  to  credit  of  Wil- 
mington bank,  the  $19,530.14  paid  out 
to  its  order  before  November  28th, 
there  appears  only  $8,808.61  of  said 
balance  which  has  not  been  paid.  As 
the  full  value  of  all  the  notes  redis- 
counted on  28d  November  was  $16,- 
911.38,  it  follows  that  $8,102.72  has 
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been  paid  by  plaintiff  on  said  notes. 
Thus  the  plaintiff  was  a  purchaser  for 
a  valuable  consideration,  before  matu- 
rity, and  without  notice." 

But  in  Merchants'  Bank  v.  Marine 
Bank  (1845)  3  Gill  (Md.)  96,  43  Am. 
Dec.  300,  where  almost  all  of  the  whole 
deposit  had  been  drawn  out,  but  on 
the  day  of  notice  of  the  forgery  the 
account  showed  more  than  enough  to 
redeem  the  paper,  the  court  said:  "It 
could  not  be  successfully  contended 
that  if,  at  the  time  this  fiorgery  was 
discovered,  and  the  demand  made  on 
the  Merchants'  Bank  to  refund  to  the 
Marine  Bank  the  amount  paid  on  the 
certificate.  Weld  &  Jenk.s  had  with- 
drawn from  the  Merchants'  Bank  the 
balance  standing  to  their  credit,  that 
the  Merchants'  Bank  would  not  then 
have  been  holders  of  the  certificate 
bona  fide  and  for  value.  Fulton  Bank 
V.  Phoenix  Bank  (1829)  1  Hall  (N.  Y.) 
573.  But,  if  Weld  &  Jenks  had  re- 
ceived credit  on  the  books  of  the 
Merchants'  Bank  for  the  amount  of 
the  certificate,  that  entry  was  not  con- 
clusive upon  the  Merchants'  Bank; 
they  were  not  concluded  thereby  from 
correcting  their  account  when  the 
forgery  was  discovered,  on  the  22d  of 
November,  1839,  if  they  had  funds  of 
Weld  &  Jenks  in  their  possession,  ad- 
equate to  that  purpose.  It  was,  as  it 
stood,  evidence  prima  facie  against  the 
Merchants'  Bank,  but  not  conclusive. 
Garland  v.  Salem  Bank  (1812)  9  Mass. 
409,  6  Am.  Dec.  86." 

In  National  Bank  v.  Bonsor  (1909) 
38  Pa.  Super.  Ct.  275,  where  a  check 
for  $700  was  taken  by  the  bank,  the 
amount  being  credited  to  the  general 
deposit  account  of  the  indorser,  mak- 
ing that  account  $982.49,  and  the  tat- 
ter's check  for  $381.71  having  been 
later  paid  by  the  bank  on  the  faith  of 
the  deposit  account  before  notice  to 
the  bank,  it  was  held  that,  under  the 
Negotiable  Instruments  Law,  the  bank 
was  a  holder  in  due  course  to  the 
amount  of  $99.22  only.  This  amount 
was  found  by  subtracting  the  amount 
drawn  from  the  total  amount  of  the 
deposit  and  subtracting  the  remainder 
from  the  amount  of  the  check.  See 
same  case  cited  under  VI.  infra,  on 


effect  of  the  Negotiable  Instruments 
Law  on  the  holding. 

In  Albany  County  Bank  v.  People's 
Co-op.  Ice  Co.  (1904)  92  App.  Div.  47, 
86  N.  Y.  Supp.  773,  where  it  was  held 
that  the  bank  was  not  a  holder  in  due 
course,  the  court  said:  "The  question 
is  here  free  from  any  complication 
that  may  arise  where  such  payee's  ac- 
count is  an  active  one  and  the  balance 
is  materially  changing  from  day  to 
day.  The  evidence  is  undisputed  that 
the  proceeds  of  the  note  were  deposit- 
ed to  the  payee's  account,  and  such 
proceeds  of  the  note  (except,  perhaps, 
$15  thereof),  and  also  a  much  larger 
amount,  remained  on  deposit  with  the 
plaintiff  not  only  until  the  note  was 
dishonored,  but  until  long  after  the 
plaintiff  brought  this  action,  and,  so 
far  as  appears,  until  long  after  de- 
fendant's answer  was  served." 

In  German-American  Nat.  Bank  v. 
Lewis  (1913)  9  Ala.  App.  352,  63  So. 
741,  it  is  suggested  that  the  bank 
would  have  been  held  to  be  a  holder 
in  due  course  if  it  had  proved  either 
that  at  the  time  the  instrument  was 
taken  and  the  credit  entered  the  ac- 
count was  overdrawn,  so  that  the 
credit  would  operate  to  reduce  the  in- 
debtedness, or  that  he  account  was 
not  overdrawn,  but  that  the  whole 
account,  including  the  credit  of  the 
proceeds,  had  subsequently  been  with- 
drawn before  the  bank  had  notice  of 
the  infirmities. 

Where  the  indorser  has  an  account 
with  the  bank,  and  the  proceeds  of  the 
instrument  are  deposited  therein,  thus 
increasing  the  amount  of  its  indebted- 
ness to  him,  it  does  not  become  a  hold- 
er of  the  instrument  in  due  course  so 
long  as  there  remains  at  all  times  in 
the  deposit  account  an  amount  equal 
to  the  credit  given  for  the  instrument, 
even  though  it  has  paid  checks  drawn 
upon  the  account.  Union  Nat.  Bank  v. 
Winsor  (1907)  101  Minn.  470, 118  Am. 
St.  Rep.  641,  112  N.  W.  999,  11  Ann. 
Cas.  204. 

d.  Where  deposit  withdtvuan  *tter  tna- 
turity  of  paper. 

The  fact  that  the  plaintiff  is  a  bank, 
of  course,  cannot  change  the  law  that 
one  who  is  offered  a  negotiable  in- 
strument after  its  maturity  is  pat  up- 
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on  inquiry  as  to  existing  infirmities, 
and  if  he  purchases  it,  he  will  usually 
be  held  to  be  not  a  holder  in  due 
course.  As  is  pointed  out  above,  all 
of  the  discussions  in  the  note  are 
based  upon  the  assumption  that  the 
paper  was  taken  by  the  bank  before 
maturity.  This  question  as  to  checks, 
drafts,  etc.,  is  discussed  under  V.  in- 
fra. The  further  question  of  time 
when,  with  reference  to  maturity  of 
the  instrument,  the  deposit  must  be 
withdrawn  so  as  to  make  the  bank  a 
holder  in  due  course  under  the  rules 
stated  under  III.  a,  supra,  has  not  been 
raised  in  many  cases.  It  is  stated  or 
assumed  in  nearly  all  of  the  cases  that 
the  withdrawal  of  the  deposit,  etc., 
must  have  taken  place  before  the 
bank  had  notice  of  the  alleged  infirm- 
ities. 

But  in  City  Deposit  Bank  v.  Green 
(1906)  130  Iowa,  384,  106  N.  W.  942; 
Drover's  Nat  Bank  v.  Blue  (1896)  110 
Mich.  31,  64  Am.  St.  Rep.  327,  67  N.  W. 
1105;  Fredonia  Nat.  Bank  v.  Tommei 
(1902)  131  Mich.  674,  92  N.  W.  348; 
and  Central  Sav.  Bank  v.  Stotter 
(1919)  207  Mich.  329,  174  N.  W.  142, 
it  is  assumed  that  the  withdrawal 
must  be  before  maturity.  In  National 
Bank  v.  Armbruster  (1914)  42  Okla. 
656,  142  Pac.  393,  however,  the  court 
holds  that  paying  out  the  proceeds 
after  maturity,  without  notice  of  in- 
firmities in  the  paper,  is  sufficient  to 
sustain  the  bona  fides  of  the  bank. 

In  that  case,  the  court,  in  holding 
it  reversible  error  to  instruct  the  jury 
that  if  the  withdrawal  took  place  after 
the  maturity  of  the  note,  the  bank  was 
Hot  a  holder  in  due  course,  said :  "All 
of  the  foregoing  authorities  that  take 
occasion  to  specifically  mention  the 
point  will  be  found  to  state  the  rule 
to  be  that  if  the  proceeds  of  a  sale  of 
a  note,  the  same  having  been  merely 
placed  to  the  credit  of  the  seller,  be 
paid  oat  by  the  bank  at  any  time  pre- 
vious to  notice  of  the  infirmities  of 
the  paper,  the  purchaser,  upon  such 
payment  within  such  time,  becomes  an 
innocent  holder  for  value  as  against 
equities  and  defenses  against  it.  We 
have  fonnd  no  case  specifically  deal- 
ing with  the  point  that  limits  the  time 
of  paying  out  the  proceeds  to  the  date 


of  maturity  of  the  note,  as  was  done 
in  the  instruction  under  considera- 
tion, although  there  may  be  cases  that 
do  so.  In  this  case  the  note  was  ex- 
ecuted January  2, 1907,  sold  and  trans- 
ferred to  the  bank  July  24,  1907, 
matured  December  1,  1909;  and  the 
notice  of  infirmities  and  defenses  was 
brought  home  to  the  bank  by  filing  the 
answer  in  this  case  January  17,  1911, 
which,  as  may  be  observed,  was  more 
than  a  year  after  the  maturity  of  the 
note  and  nearly  a  year  after  the  filing 
of  the  suit  on  the  note.  There  is  good 
reason  for  this  holding.  In  a  trans- 
action of  this  kind  the  sale  and 
transfer  of  the  note  and  deposit  of  the 
proceeds  to  the  credit  of  the  seller 
creates,  a^  between  the  two,  the  rela- 
tion of  debtor  and  creditor;  but  there 
have  been  a  sale  and  transfer  of  the 
title  to  the  note  just  the  same.  But, 
so  long  as  the  purchasing  bank  has 
both  the  note  and  its  proceeds  as  a 
deposit  of  the  seller,  it  has  not  finally 
parted  with  value.  We  think  that  if, 
under  such  a  condition,  the  bank 
should  learn  of  the  infirmities  of  the 
note  even  prior  to  its  maturity,  it 
would  be  its  duty  to  withhold  the  pro- 
ceeds then  in  its  hands,  returning  the 
note  to  the  seller,  to  the  end  that  its 
validity,  or  want  of  such,  could  be 
tried  out  between  the  original  parties. 
Likewise,  if  it  had  purchased  the  note 
prior  to  its  maturity,  and  the  seller 
had  neglected  to  draw^  out  the  pro- 
ceeds credited  to  him,  that  the  bank, 
in  the  absence  of  notice  of  infirmities 
of  the  paper,  would  have  the  right  to 
pay  out  such  proceeds  to  the  seller, 
even  after  maturity  of  the  note;  and 
this,  being  done  in  good  faith  and 
without  notice  of  defects,  would  con- 
stitute such  bank  a  bona  fide  owner 
and  holder  for  value,  with  all  the 
rights  and  protection  afforded  by  the 
law  to  such  holders." 

«.  Where    Inalrutnent    xmm    ttmttived   on 
conditional  eretlit  oi-  for  eolleetiOH. 

The  weight  of  authority  supports 
the  holding  in  Old  Nat.  Bank  v.  Gib- 
son (reported  herewith)  ante,  247, 
that  paying  the  checks  of  the  d^)ositor 
on  the  faith  of  the  credit  given  consti- 
tutes a  parting  with  value  that  will 
make  the   bank  a  holder  of  the  in- 
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strument  in  due  course,  even  though 
it  originally  took  the  instrument  for 
collection  and  entered  the  deposit  con- 
ditionally. There  is,  however,  some 
authority  to  the  contrary. 

If  the  deposit  has  been  withdrawn 
by  check,  or  the  bank  has  otherwise 
given  value  for  the  instrument,  the 
terms  upon  which  the  credit  was  orig- 
inally extended  and  the  paper  taken  by 
the  bank  are  not  material ;  so  the  bank 
becomes,  after  it  parts  with  actual 
value,  a  holder  in  due  course,  even 
though  the  deposit  was  made  condi- 
tionally and  the  paper  taken  for  col- 
lection. Amalgamated  Sugar  Co.  v. 
United  States  Nat.  Bank  (1911)  109 
C.  C.  A.  494,  187  Fed.  746;  Shawmut 
Nat.  Bank  v.  Manson  (1897)  168  Mass. 
426,  47  N.  E.  196;  Jefferson  Bank  v. 
Merchants'  Refrigerating  Co.  (1911) 
236  Mo.  407,  189  S.  W.  545;  Old  NAT. 
Bank  v.  Gibson.  Contra:  Fayette  Nat. 
Bank  ▼.  Summers  (1906)  106  Va.  689, 
7  L.R.A.(N.S.)  694,  64  S.  E.  862. 

In  Shawmut  Nat.  Bank  v.  Manson 
(1897)  168  Mass.  425,  47  N,  E.  196, 
where  the  bank  was  held  to  be  a  hold- 
er in  due  course  of  a  check  the  pro- 
ceeds of  which  had  been  deposited  to 
the  credit  of  an  indorser  and  drawn 
out  by  check,  the  following  statement 
of  facts  is  made  by  the  court:  "The 
plaintiff  having  introduced  the  check, 
the  defendant  Manson  introduced  evi- 
dence tending  to  support  the  defense 
alleged  in  the  answer,  of  fraud  and 
illegality.  The  plaintiff  then,  by  its 
paying  teller  and  bookkeeper,  showed 
that  the  check  in  suit  was  deposited 
with  it  in  the  ordinary  course  of  busi- 
ness, and  without  any  special  under- 
standing or  agreement  regarding  the 
same,  on  Saturday,  December  21,  1895, 
and  was  then  passed  on  the  books  of 
the  bank  to  the  credit  of  Pennycuick  & 
Company;  that  the  check  went 
through  the  clearing  house  and  was 
presented  to  the  bank  on  which  it  was 
drawn  on  Monday,  December  28,  when 
it  was  refused  pasrment,  and  returned 
to  the  plaintiff;  that  on  the  opening  of 
the  day's  business  on  December  21, 
there  was  standing  to  the  credit  of 
Pennvcuick  &  Company  a  balance  of 
about  |68;  and  that  on  Monday, 
December  28,  and  before  the  check 


was  returned  to  the  plaintiff,  Penny- 
cuick &  Company  presented  their  own 
check  for  |1,000,  which  the  paying 
teller,  not  knowing  that  the  check  in 
suit  had  been  dishonored,  paid.  The 
paying  teller  testified  further  that, 
according  to  the  usage  prevailing  be- 
tween banks  and  their  depositors, 
checks  deposited  with  them  were  cred- 
ited to  the  depositor  and  forwarded 
through  the  clearing  house  for  collec- 
tion, and  that  the  depositors  were  not 
entitled  to  draw  against  the  deposits 
until  such  checks  had  been  paid;  that 
in  this  case  there  was  no  special  un- 
derstanding regarding  the  check  in 
suit,  that  it  had  not  been  treated  dif- 
ferently from  any  other  checks  de- 
posited in  the  usual  course  of  trade. 
and  that,  at  the  time  the  $1,000  draft 
was  paid,  the  teller  understood  there 
was  that  amount  to  Pennycuick  & 
Company's  credit.  There  was  also 
evidence  tending  to  show  that  the 
plaintiff  bank  was  a  member  of  the 
Clearing  House  Association,  accord- 
ing to  whose  written  constitution  it 
was  provided  'that  they,  the  said 
banks,  receive  checks  and  items  pay- 
able by  other  banks  for  collection  as 
agents  only,  and  do  not  hold  them.- 
selves  liable  for  any  loss  or  damage 
which  may  accrue  through  the  default 
of  any  bank  or  banks  upon  which  said 
checks  and  other  items  may  be 
drawn.' " 

A  bank  that  receives  a  check  for 
collection  and  credit,  indorsed  in 
blank,  from  another  bank,  credits  the 
amount  thereof  and  actually  gives 
value  to  the  amount  of  the  credit  to 
the  forwarding  bank  without  actual 
knowledge  of  the  fact  that  the  for- 
warding bank  received  the  check  on 
conditional  deposit  for  collection,  and 
of  the  latter's  insolvency,  is  a  holder 
in  due  course  as  against  the  drawer 
of  the  check.  Amalgamated  Sugar  Co. 
v.  United  States  Nat  Bank  (Fed.)  su- 
pra. 

In  Clots  V.  Bentiy  (1872)  5  Alb.  L.  J. 
(N.  Y.)  286,  and  in  Piatt  v.  Beebe 
(1874)  57  N.  Y.  389,  the  bank,  not 
having  the  means  at  the  time  to  dis- 
count the  note,  held  it  and  permitted 
the  indorser  to  draw  against  it  until 
such  time  as  the  bank  could  discount 
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it,  no  entry  of  any  specific  amount  of 
credit  being  made.  It  was  held  that 
the  bank  was  a  holder  in  due  course 
up  to  the  amount  actually  drawn  at 
the  time  the  note  matured. 

But  in  Fayette  Nat.  Bank  v.  Sum- 
mers (Va.)  supra,  the  decision,  hold- 
ing that  the  bank  was  not  a  holder  in 
due  course,  apparently  turns  upon  the 
question  of  whether  the  check  was 
taken  for  collection  or  purchased  out- 
ri^t,  rather  than  upon  the  fact  that 
the  deposit  had  not  been  drawn.  It 
is  held  that  if  the  parties  intended,  at 
Uie  time  the  check  was  taken  by  the 
bank  and  the  credit  entered,  that  it 
should  take  the  check  merely  for  col- 
lection, title  to  it  does  not  pass,  and 
the  bank  remains  the  mere  agent  of 
the  indorser,  and  not  a  holder  in  due 
course.  This  theory  would  seem  to  ex- 
clude the  question  of  drawing  upon 
the  deposit  as  the  criterion,  and  the 
court  quoted  with  approval  from 
another  case  in  which  it  is  explaiped 
that  drawing  against  the  conditional 
deposit  before  the  check  is  collected 
is  a  mere  privilege  extended  by  the 
bank  to  its  customer  that  does  not 
indicate  an  intention  to  pass  title  to 
the  check. 

And  in  American  Sav.  Bank  &  T.  Co. 
V,  Dennis  (1916)  90  Wash.  547,  156 
Pac.  559,  now  overruled  by  Old  Nat. 
Bank  v.  Gibson  (reported  herewith) 
ante,  247,  the  court  took  the  same  po- 
sitioB  as  that  indicated  by  the  Virginia 
eoart 

'I'.  Where  but' part  of  deposit  has  been 
withdrawn. 

In  addition  to  the  cases  here  cited, 
see  discussion  of  one  phase  of  the 
question  here  raised,  under  III.  c, 
supra. 

The  weight  of  authority  appears  to 
support  the  view  that  a  bank  becomes 
a  holder  for  value  of  a  negotiable  in- 
strument of  which  it  has  acquired  pos- 
session by  crediting  the  proceeds 
thereof  to  the  d^wsit  account  of  the 
one  who  presented  it,  if  it  has  honored 
his  check,  etc.,  upon  the  faith  of 
the  instrument,  although  the  whole 
amount  of  the  credit  has  not  been  ex- 
hansted.  But  there  ia  considerable 
antiiority  to  the  contrary.  And  it  will 
be  seen  by  reference  to  the  holding  in 


National  Bank  v.  Bonsor  (1909)  38  Pa. 
Super.  Ct.  276,  infra,  and  to  the  discus- 
sion of  the  same  case  as  cited  under 
VI.  infra,  that  the  enactment  of  the 
N^otiable  Instruments  Law  may  lead 
to  a  change  in  this  respect,  if  it  has 
not  already  done  so.  According  to 
that  case  the  bank  becomes  a  holder 
in  due  course,  under  the  act,  only  to 
the  amount  actually  drawn  from  the 
deposit  on  the  faith  of  the  instrument. 

That  the  entire  amount  of  the  pro- 
ceeds of  a  negotiable  instrument  that 
has  been  negotiated  io  a  bank  need 
not  be  drawn  from  the  indorser's  de- 
posit account  in  order  to  make  it  a 
holder  in  due  course,  if  part  has  been 
drawn,  has  been  held  to  be  the  law. 

United  States. — Reybum  v.  Queen 
City  Sav.  Bank  &  T.  Co.  (1909)  96  C. 
C.  A.  378,  171  Fed.  609  (see  holding, 
infra). 

Florida.— Bland  v.  Fidelity  Trust 
Co.  (1916)  71  Fla.  499,  L.R.A.1916F, 
209,  71  So.  630. 

Illinohk— Warman  v.  First  Nat. 
Bank  (1900)  185  111.  60,  49  L.R.A.  412, 
57N.  E.  6. 

Minnesota. — Union  Nat.  Bank  v. 
Winsor  (1907)  101  Minfa.  470, 118  Am. 
St.  Rep.  641,  112  N.  W.  999,  11  Ann. 
(3as.  204;  Security  Bank  t.  Petruschke 
(1907)  101  Minn.  478, 118  Am.  St.  Rep. 
644,  112  N.  W.  1000  (for  holding  in 
these  cases,  see  discussion  thereof  un- 
der III.  c,  supra,  and  see  quotation 
from  the  following  case,  infra) ;  First 
Nat.  Bank  v.  Persall  (1910)  110  Minn. 
333,  136  Am.  St.  Rep.  499,  125  N.  W. 
506,  rehearing  denied  ia  (1910)  110 
Minn.  336,  126  N.  W.  675. 

North  Carolina* — ^United  States  Nat. 
Bank  v.  McNair  (1894)  114  N.  C.  335, 
19  S.  E.  361;  United  States  Nat  Bank 
V.  McNair  (1895)  116  N.  C.  561,  21  S. 
E<  389. 

In  First  Nat.  Bank  v.  Persall 
(Minn.)  supra,  the  court  said:  "Upon 
the  petition  for  a  reargumettt  it  is 
strenuously  claimed  that,  in  order  to 
constitute  the  bank  a  bona  fide  holder 
of  the  note  executed  by  Persall,  it  was 
necessary  to  show  that  the  full  amount 
of  the  purchase  price  credited  to  Lund 
by  the  bank  had  been  actually  paid 
over  to  Lund.  Some  of  the  authorities 
cited  would  appear  to  bear  out  this 
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contention,  but  that  is  not  the  rule  in 
this  state.  Union  Nat.  Bank  v.  Winsor 
and  Security  Bank  v.  Petruschke 
<  Minn.)  supra.  Under  those,  decisions 
the  payment  by  the  bank  of  any  sub- 
stantial portion  of  the  purchase  price 
would  be  sufficient  to  place  it  in  the 
position  of  a  bona  fide  holder  of  the 
note,  and,  as  stated  in  the  opinion,  we 
think  the  evidence  must  be  taken  as 
showing  that  at  least  a  portion  of  the 
proceeds  of  the  note  was  checked  out 
by  Lund." 

The  opinion  in  Reybum  v.  Queen 
City  Sav.  Bank  &  T.  Co.  (Fed.)  supra, 
clearly  adheres  to  the  principle  to 
which  the  case  has  been  cited,  supra ; 
but  as  the  case  was  before  the  court 
on  defendant's  appeal  only,  and  the 
trial  court  had  entered  judgment  for 
the  plaintiff  for  only  the  amount 
drawn  when  the  bank  received  notice, 
on  the  theory  that  defendant  was  an 
accommodation  maker  who  could  re- 
lease himself  from  liability  by  notice, 
the  decision  was  affirmed  notwith- 
.standing  that  the  appellate  court  held 
that  defendant  was  not  an  accpmmo- 
dation  maker. 

And  where  part  of  the  proceeds  of 
the  instrument  was  paid  to  the  holder 
and  the  balance  entered  to  his  credit 
as  a  depositor,  the  bank  becomes  a 
holder  in  due  course.  Choteau  Trust 
&  Bkg.  Co.  V.  Smith  (1908)  138  Kjr. 
418,  118  S.  W.  279. 

An  exception  to  this  rule  has  been 
made  in  case  there  was  fraud  in  the 
original  transaction  on  the  part  of  the 
indorser,  but  the  exception  will  not  be 
extended  to  a  case  where  it  is  insol- 
vent and  in  the  hands  of  a  receiver. 
United  States  Nat.  Bank  v.  McNair 
(1895)  116  N.  C.  560,  21  N.  E.  889. 
The  court  in  this  case  said:  "Where 
the  original  consideration  of  the  paper 
is  illegal  or  fraudulent,  or  it  is  taken 
as  collateral  security,  the  right  of  re- 
covery is  restricted  to  the  considera- 
tion actually  paid  by  the  indorsee  be- 
fore notice  of  the  fraud  (Dresser  v. 
Missouri  &  I.  R.  Constr.  Co.  (1876)  98 
U.  S.  95,  23  L.  ed.  817) ,  or  the  amount 
of  the  debt  to  which  it  is  collateral 
(Kerr  v.  Cowen  (1838)  17  N.  C.  (2 
Dev.  £q.)  356).  But  the  ^ception 
does  not  extend  further,  not  even  to 


cases  where  the  note  was  issued  with- 
out any  consideration,  though  it  may 
be  purchased  by  the  indorsee  for  less 
than  its  face.  Daniels  v.  Wilson 
(1875)  21  Minn.  630.  These  proposi- 
tions are  also  sustained  (among  a 
wealth  of  authorities)  by  1  Dan.  Neg. 
Inst.  4th  ed.  §§  768  and  758b;  Allaire 
V.  Hartshorne  (1848)  21  N.  J.  L.  665, 
47  Am.  Rep.  175;  Stalker  v.  McDonald 
(1843)  6  Hill  (N.  Y.)  93,  40  Am.  Dec. 
389;  Edwards  v.  Jones  (1837)  7  Car. 
&P.  (Eng.)  633;  Williams  v.  Hunting- 
ton (1888)  68  Md.  690,  6  Am.  St.  Rep. 
477, 13  Atl.  336;  Cromwell  v.  Sac  Coun- 
ty (1878)  96  U.  S.  51,  24  L.  ed.  681 ; 
Hubbard  v.  Chapin  (1861)  2  Allen 
(Mass.)  328.  Still  less  does  the  ex- 
ception extend  to  a  case  like  the  pres- 
ent, in  which  there  was  neither  fraad 
nor  illegality,  and  where  the  note  was 
executed  for  full  consideration  and  in- 
dorsed to  the  plaintiff  before  ma- 
turity, without  notice  of  set-off,  and 
upon  payment  of  half  the  purchase 
money,  credit  for  the  balance  being 
entered  on  the  books,  subject  to  check 
by  the  indorser.  To  so  extend  the 
exception  would  not  only  be  without 
precedent,  but  would  impair  the  free- 
dom of  transfer  and  negotiability 
which  is  the  distinctive  feature  of 
commercial  paper,  by  means  of  which 
so  large  a  part  of  the  business  of  the 
world  is  transacted.  Could  the  maker. 
after  rediscount  of  this  paper,  by  noti- 
fying the  indorsee  that  he  held  a  set- 
off against  his  note,  have  prevented 
the  indorser  from  having  its  checks 
for  the  unpaid  balance  paid  by  the 
indorsee?  And  wherein  does  the  in- 
dorser's  insolvency  extend  the  maker's 
rights  in  this  regard?  Has  not  the 
receiver  the  same  right  to  check  out 
this  balance  that  the  indorser  would 
have  had,  if  it  had  remained  solvent? 
But  where  there  is  fraud,  it  is  differ- 
ent, and  the  indorsee  could  not  have 
paid  the  indorser's  check  for  the  bal- 
ance after  notice." 

But  in  some  cases  the  courts  have 
either  directly  held  that,  in  order  to 
constitute  the  bank  a  holder  in  due 
course,  the  entire  fund  created  by  the 
proceeds  must  have  been  completely 
exhausted,  or  have  so  stated  the  gen- 
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eral  rale  as  to  convey  the  impression 
that  auch  is  the  law. 

Alabama.  —  Tatum  v.  Commercial 
Bank  &  T.  Co.  (1914)  185  Ala.  249,  64 
So.  561. 

Arkansas. — Little  v.  Arkansas  Nat. 
Bank  (1914)  118  Ark.  72,  167  S.  W. 
75. 

California. — Oppenheimer  v.  Radke 
(1912)  20  Cal.  App.  518,  129  Pac.  798. 

lilinoia.  —  McCasIand  v.  Southern 
Illinois  Nat.  Bank  (1906)  127  111.  App. 
37  (see  statement  of  this  case,  infra). 

lowa.^ —  City  Deposit  Bank  Co.  v. 
Green  (1906)  —  Iowa,  — ,  103  N.  W. 
96. 

Minnesota. — Security  Bank  v.  Pet- 
ruschke  (1907)  101  Minn.  478,  118 
Am.  St.  Rep.  644,  112  N.  W.  100;  First 
Nat  Bank  v.  McNairy  (1918)  122 
Minn.  216,  142  N.  W.  139,  Ann.  Cas. 
1914D,  977. 

New  York. — Albany  County  Bank  v. 
People's  Go-op.  Ice  Co.  (1904)  92  App. 
Div.  47,  86  N.  Y.  Supp.  773. 

Oklahona.— State  v.  Emery  (re- 
ported herewith)  ante,  284. 

And  see  other  cases  holding  the 
same  way,  cited  under  III.  c,  supra; 
also  see  discussion,  infra. 

And  in  Citizens  Nat.  Bank  v.  Buck- 
heit  (1916)  14  Ala.  App.  611,  71  So. 
82.  certiorari  denied  in  (1916)  196 
Ala.  700,  72  So.  1019,  it  was  held  that 
a  charsre  is  properly  refused  if  it  in- 
structs the  jury  that  the  bank  is  a 
holder  in  due  course  of  a. note  that  it 
has  discounted  and  credited  to  the  in- 
dorser,  who  has  drawn  out  a  substan- 
tial part  of  the  proceeds.  The  court 
said:  "Before  a  purchaser  of  a  nego- 
tiable note  under  the  facts  hypoth- 
esized in  charge  11  can  be  protected 
as  a  'purchaser  for  value'  in  due 
course,  it  must  be  shown,  that  the 
funds  entered  to  the  credit  of  the  de- 
positor were  absorbed  on  antecedent 
indebtedness,  or  exhausted  by  with- 
drawal. Tatum  V.  Commercial  Bank 
&  T.  Co.  (Ala.)  supra;  Alabama  Gro- 
cery Co.  V.  First  Nat.  Bank  (1909)  158 
Ala.  143,  132  Am.  St.  Rep.  18,  48  So. 
340;  Cierman-American  Nat.  Bank  v. 
Lewis  (1913)  9  Ala.  App.  353,  63  So. 
741.  And  it  is  not  enough  that  a  ma- 
terial portion  of  the  funds  be  checked 


rfut.  Charge  11  was  therefore  proper- 
ly refused." 

In  Albany  County  Bank  v.  People's 
Co-op.  Ice  Co.  (N.  Y.)  supra,  where  it 
was  held  that  the  bank  was  not  a  hold- 
er in  due  course,  the  court  uses  lan- 
guage which  seems  to  support  the  rule 
that  all  of  the  deposit  must  be  drawn 
in  order  to  constitute  it  such.  See 
quotation  from  this  case  under  III.  c, 
supra. 

In  Tatum  v.  (Commercial  Bank  &  T. 
Co.  (Ala.)  supra,  the  court  said:  "A 
bank  does  not  become  a  purchaser  in 
due  course,  for  value,  by  crediting  a 
note  upon  payee's  account,  if  the  cred- 
it is  not  absorbed  by  antecedent  in- 
debtedness or  exhausted  by  subse- 
quent withdrawals." 

In  McCasland  v.  Southern  Illinois 
Nat.  Bank  (1906)  127  IlL  App.  37,  there 
was  a  balance  of  |7.20  of  the  proceeds 
remaining  in  the  deposit  when  the 
bank  received  notice  of  the  defenses 
to  the  check,  and  there  was  a  remit- 
titur of  17.20  entered,  and  the  court 
rendered  judgment  on  the  balance  of 
the  amount  of  the  note.'  This  would 
seem  to  indicate  that  the  liability  of 
the  maker  would  be  reduced  by  the 
amount  that  was  not  drawn. 

And  in  Pennsylvania  and  in  Okla- 
homa it  has  been  held  that  the  bank 
having  a  lien  upon  a  negotiable  instru- 
ment, where  it  has  parted  with  value 
on  the  faith  of  it,  becomes,  under  the 
Negotiable  Instruments  Law,  a  holder 
for  value  to  the  amount  of  the  pro- 
ceeds actually  drawn  from  the  in- 
dorser's  deposit  before  notice  of  the 
infirmities  in  the  paper.  And  see  VI. 
infra;  National  Bank  v.  Bonsor  (1909) 
38  Pa.  Super.  Ct.  275;  State  v.  Emery 
(reported  herewith)  ante,  234. 

F.  Where  depoMt  ia  a  check  &r  draft  <m 
disttnffuiabed  frfim  time  noCM,  etc. 

In  discussing  the  question  raised  by 
the  subject  of  the  note  when  the  nego- 
tiable instrument  in  question  is  a 
check,  draft,  or  other  instrument  pay- 
able on  demand,  it  must  be  assumed 
that  the  bank  received  the  paper  "be- 
fore its  presumptive  dishonor"  in  the 
regular  course  of  business  In  order  to 
bring  the  bank  within  the  law  appli- 
cable to  all  indorsees  of  negotiable  pa- 
per, 'just  as  it  has  been  assumed  that 
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it  received  a  time  note  before  the  ap- 
parent maturity  thereof.  See  state- 
ment under  I.  supra. 

That  the  same  rules  applicable  to 
negotiable  instruments  generally  re- 
garding the  points  discussed  in  the 
note  apply  where  the  instrument  is  a 
check  or  draft  appears  from  the  fact 
that  many  of  the  cases  cited  through- 
out the  note  involved  checks  or  drafts 
and  no  distinction  was  made  by  the 
courts.  Such  was  the  kind  of  instru- 
ment involved  in  the  following  cases 
already  cited: 

United  States. — Thompson  v.  Sioux 
Falls  Nat.  Bank  (1893)  150  U.  S.  231, 
37  L.  ed.  1063,  14  Sup.  Ct.  Rep.  94 
(check) ;  Amalgamated  Sugar  Go.  v. 
United  States  Nat.  Bank  (1911)  109 
C.  C.  A.  494,  187  Fed.  746  (check) ; 
Standard  Trust  Co.  v.  Commercial  Nat. 
Bank  (1917)  153  C.  C.  A.  229,  240  Fed. 
303  (check). 

Alabama. — First  Nat.  Bank  v.  Nel- 
son (1894)  105  Ala.  180,  16  So.  707 
(check) ;  Alabama  Grocery  Co.  v.  First 
Nat.  Bank  (1908)  158  Ala.  143,  132 
Am.  St.  Rep.  18,  48  So.  340  (an  accept- 
ed bill  of  exchange) . 

Arfctensas. — Southern  Sand  &  Ma- 
terial Co.  V.  People's  Sav.  Bank  &  T. 
Co.  (1911)  101  Arte.  266, 142  S.  W.  178 
(check)  ;  Merchants*  &  P.  Bank  v.  New 
First  Nat.  Bank  (1914)  116  Ark.  1,  170 
S.  W.  852,  Ann.  Gas.  1917A,  944  (a 
certified  check). 

Colorado. — Citizens'  Nat.  Bank  v. 
First  Nat.  Bank  (1919)  —  Colo.  — , 
182  Pac.  12  (a  certified  check). 

Kentacky. — Boswell  v.  Citizens'  Sav. 
Bank  (1906)  128  Ky.  485,  96  S.  W.  797 
(check) ;  Choteau  Trust  &  Bkg.  Go.  v. 
Smith  (1909)  133  Ky.  418,  118  S.  W. 
279  (check). 

Maryland. — Merchants'  Bank  v.  Ma- 
rine Bank  (1845)  3  Gill,  96,  43  Am. 
Dec.  300  (deposit  certificate). 

Massachusetts. — Shamut  Nat.  Bank 
V.  Manson  (1897)  168  Mass.  425,  47 
N.  E.  196  (check) ;  Symonds  v.  Riley 
(1905)  188  Mass.  470,  74  N.  E..  926 
(check) . 

Michigan.— First  Nat.  Bank  v.  Wills 
Creek  Coal  Co.  (1896)  110  Mich.  447, 
68  N.  W.  232  (draft) ;  People's  State 
Bank  v.  Miller  (1915)  185  Mich.  565, 
152  N.  W.  257  (check). 


Missouri. — Jefferson  Bank  >▼>  Mer- 
chants' Refrigerating  Co.  (1911)  236 
Mo.  407,  189  S.  W.  545  (check) ;  Dy- 
mock  V.  Midland  Nat.  Bank  (1896)  67 
Mo.  App.  97  (draft  with  bill  of  lading 
attached) . 

Nebraska. — National  B^nk  v,  Bosse- 
meyer  (1917)  101  Neb,  96,  L.R.A. 
1917E,  874,  162  N.  W.  603  (draft  with 
bill  of  lading  attached). 

New  York. — Justh  v.  National  Bank 
(1874)  56  N.  Y.  478  (certifi^  check)  ; 
Citizens'  State  Bank  v.  Cowles.  (1905) 
180  N.  Y.  346,  106  Am.  St.  Rvp.  765, 
73  N.  E.  33  (check) ;  Spring  Brook 
Chemical  Go.  v.  Dunn  (1899)  39  App. 
Div.  130,  57  N.  Y.  Supp.  100  (draft) ; 
Market  Bank  v.  Hartshome  (1866)  3 
Abb,  App.  Dec.  173,  8  Keyes,  137 
(check) ;  First  Nat.  Bank  v.  Stengel 
(1918)  169  N.  Y.  Supp.  217  (draft  with 
bill  of  lading  attached). 

North  Carolina. — Latham  v.  Spra- 
gins  (1913)  162  N.  C.  404.  78  S.  E. 
282  (check). 

Oklahoma, — Morrison  v.  Farmers'  & 
M.  Bank  (1900)  9  Okla.  697,  60  Pac. 
278  (draft  with  bill  of  lading  at- 
tached). 

Pennsylvania.  —  National  Bank  v. 
Bonsor  (1909)  38  Pa.  Super.  Ct.  275 
(check). 

Virginia. — Fayette  Nat.  Bank  v. 
Summers  (1906)  105  Va.  689,  7  L.R.A. 
(N.S.)  694,  54  S.  E.  862  (check)  ;  Mil- 
ler V.  Norton  (1913)  114  Va.  609,  77 
S.  E.  452  (check). 

England.— Ex  parte  Bichdale  (1881) 
L.  R.  19  Ch.  Div.  409,  51  L.  J.  Ch.  N. 
S,  462,  46  L.  T.  N.  S.  116,  80  Week.  Rep. 
262  (a  postdated  Check). 

But  where  a  bank  takes  a  draft  with 
a  bill  of  lading  attached  and  gives  the 
holder  credit  as  a  depositor  for  the 
proceeds,  and  the  draft  is  accepted  by 
the  drawee,  the  bank  is  a  holder  in  due 
course  even  if  there  was  none  of  the 
deposit  drawn  at  the  time  of  the 
drawee's  acceptance.  Tapee  v.  Var- 
ley-Wolter  Co.  (1914)  184  Mo.  App. 
470,  171  S.  W.  19.  And  in  Lewis  v. 
Small  (1906)  117  Tenn.  168,  6  L.R.A. 
(N.S.)  887,  119  Am.  St  Rep.  994,  96 
S.  W.  1051,  the  court  said:  "It  is  « 
fact  of  common  knowledge  that  a  large 
part  of  the  commercial  business  of  tiie 
country   is   carried   on   through   the 
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medium  of  drafts,  and  that  the  im- 
mense crops  of  the  South  and  West  are 
marketed  under  contracts  to  draw  for 
the  purchase  price  with  bills  of  lading 
attached.  If  the  courts  shall  adopt 
the  rule  insisted  upon  by  the  com- 
plainants,  and  enforced  by  the  decree 
of  the  court  of  chancery  appeals,  it 
will  result  in  destroying  this  con- 
venient method  of  handling,  moving, 
and  paying  for  the  crops  of  the  coun- 
try, for  the  banks  will  necessarily  be 
compelled  to  refuse  to  buy  drafts  with 
bills  of  lading  attached,  or  to  handle 
them  as  collateral  security  or  other- 
wise. Banks  have  neither  the  time  nor 
the  facilities  to  investigate  the  gen- 
uineness of  bills  of  lading,  or  the  con- 
tracts made  between  their  customers 
with  parties  residing  in  other  states, 
and  to  hold  them  responsible  for  the 
frauds  and  mistakes  of  shippers  would 
utterly  destroy  the  negotiability  of 
drafts  with  bills  of  lading  attached." 
But  this  case  involved  only  the  lia- 
bility of  a  bank  that  had  purchased  a 
draft  with  a  bill  of  lading  attached 
and  collected  the  amount  from  the 
consignee,  for  loss  sustained  by  reason 
of  the  fact  that  goods  did  not  meet 
specifications  in  the  contract,  which 
question  is  not  within  the  scope  of  the 
note. 

Vi.  Bgect  of  negotiable  InutrmneiKt* 
Law. 

On  the  effect  of  legislation  in  Eng* 
land  and  Canada  upon  the  rule  adopt- 
ed in  those  jurisdictions,  see  quotation 
from  Bank  of  British  N.  A.  v.  Warreo, 
under  II.  b,  supra. 

The  Negotiable  Inatrumenta  Law  as 
new  enacted  with  slight  variations 
in  the  several  states  provides  in  gen- 
eral terms  what  is  required  to  con- 
iftitate  an  indorsee  a  holder  in  due 
coarse.  The  provision  in  regard  to 
consideration  or  value  that  must  be 
gives  is  in  terms  sufficiently  general  to 
permit  the  courts  to  decide  what  par- 
ticular facts  bring  the  indorsee  within 
the  law  as  enacted,  and  it  is  safe  to 
say  that  the  general  rules  and  prin- 
ciples adopted  by  the  courts  as  already 
set  out  in  the  note  have  not  been 
changed.  In  one  respect,  however, 
that  is,  under  one  particular  situation, 
the  statute  has  perhaps  worked  a 
e  A.L.R.— 18. 


change.  See  National  Bank  v.  Bonsor 
(1909)  38  Pa.  Super.  Ct.  275,  discussed 
infra.  Also  see  State  v.  Emkky  (re- 
ported herewith)  ante,  234.  In  both 
of  these  cases  it  is  held  that  under  the 
statute  the  bank  becomes  a  holder  in 
due  course  only  to  the  amount  paid 
out  oh  the  faith  of  the  instrument 
when  the  bank  received  notice  of  in- 
firmities. 

That  the  enactment  of  the  Negotia- 
ble Instruments  Law  has  not  changed 
the  law  in  respect  to  the  most  of  the 
points  discussed  in  this  note  appears 
in  a  negative  way  in  many  of  the  cases 
cited  above;  that  is,  many  cases  have 
been  decideid  since  its  enactment  and 
the  courts  say  nothing  about  the  stat- 
ute. And  the  Negotiable  Instruments 
Law  has  been  referred  to  directly  in 
the  following  cases  already  cited  in 
the  note: 

United  States.— Standard  Trust  Go. 
V.  Commercial  Nat.  Bank  (1917)  168 
C.  G.  A.  229, 240  Fed.  308. 

Kentucky. — Choteau  Trust  &  Bkg. 
Co;  V.  Smith  (1909)  138  Ky.  418,  118 
S.  W.  279. 

Michigan. — Central  Sav.  Bank  v. 
Stotter  (1919)  207  Mich.  829,  174  N. 
W.  142. 

Nebraska. — National  Bank  v.  Bosse- 
meyer  (1917)  101  Neb.  96,  L.R.A. 
1917E,  374,  162  N.  W.  508. 

New  York. — Citizens'  State  Bank  v. 
Cowles  (1905)  180  N.  Y.  846,  106  Am. 
St.  Rep.  766,  78  N.  E.  38;  Bank  qf 
America  v.  Waydell  (1907)  187  N.  Y. 
IIB,  79  N.  E.  857;  Albany  County  Bank 
v.  People's  Co-op.  Ice  Co.  (1904)  92 
App.  Div.  47,  86  N.  Y.  Supp.  778;  Con- 
solidation Nat.  Bank  v.  Kirkland 
(1904)  99  App.  Div.  121,  91  N.  Y. 
Supp.  863;  Wallabout  Bank  v.  Peyton 
(1908)  123  App.  Div.  727,  108  N.  Y. 
Supp.  42;  National  Bank  v.  Foley 
(1907)  54  Misc.  126,  103  N.  Y.  Supp. 
558. 

North  Carolina. — Standing  Stone 
Nat.  Bank  v.  Walaer  (1913)  162  N.  C. 
58,  77  S.  E.  1006. 

Oklahoma. — State  v.  Eheby  (re- 
ported herewith)  ante,  234  (noting  a 
change  effected  by  the  statute). 

PerniBylvania.  —  National  Bank  v. 
Bonsor  (1909)  38  Pa.  Super.  Ct.  275 
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(notincr  a  change  made  by  the  stat- 
ute). 

Tennessee. — ^Elgin  City  Bkg.  Co.  v. 
Hall  (1907)  119  Tenn.  548,  108  S.  W. 
1068. 

West  Virginia. — Marion  Nat.  Bank 
V.  Harden  (reported  herewith)  ante, 
240. 

Wisconsin.— Hodge  v.  Smith  (1907) 
130  Wis.  326,  110  N.  W.  192. 

So,  under  the  statute  as  well  as  un- 
der the  common  law,  a  bank  that  took 
a  negotiable  instrument,  paying  partly 
in  cash  and  crediting  the  balance  upon 
the  holder's  checking  account,  was  a 
holder  in  due  course.  Choteau  Trust 
&  Bkg.  Co.  V.  Smith  (1909)  (Ky.)  su- 
pra. 

And  under  the  sections  of  the  stat- 
ute providing  that  a  transferee  who 
receives  notice  of  any  infirmity  in  the 
instrument  before  he  has  paid  the  full 
amount  agreed  to  be  paid  therefor  will 
be  a  holder  in  due  course  only  to  the 
amount  that  he  has  actually  paid  at 
the  time,  and  that  a  holder  in  due 
course  takes  the  paper  free  from  in- 
firmities that  might  affect  the  parties 
to  the  instrument,  a  bank  that  merely 
credits  the.  proceeds  to  the  holder's 
account  is  not  a  holder  in  due  course. 
Albany  County  Bank  v.  People's  Co-op. 
Ice  Co.  (1904)  92  App.  Div.  47,  86  N. 
Y.  Supp.  778. 

And  the  Negotiable  Instruments 
Law  does  not  affect  the  rule  that  a 
bank  is  a  holder  in  due  course  when 
the  proceeds  of  the  instrument  have 
been  credited  to  the  holder's  account 
to  make  good  the  account  against  a 
note  that  was  charged  to  the  account 
by  the  bank,  the  note  being  due  at  the 
time  and  the  account  being  insufficient, 
without  the  credit,  to  meet  its  pay- 
ment. Wallabout  Bank  v.  Peyton 
(1908)  123  App.  Div.  727,  108  N.  Y. 
Supp.  42. 

And,  notwithstanding  the  provisions 
that  an  indorsee  is  presumed  to  be  a 
holder  in  due  course,  a  mere  showing 
that  a  bank  credited  the  proceeds  of 
the  instrument  to  the  deposit  account 
of  the  indorser  is  not  sufficient  to  pre- 
vent the  maker  from  setting  up  against 
the  bank  any  counterclaims  that  he 
may  have  had  against  the  note  in  the 
hands  of  the  original  holder.    Stand- 


ing Stone  Nat.  Bank  v.  Walser  (1918) 
162  N.  C.  53,  77  S.  E.  1006. 

And  where  the  statute  provides  that 
"value  is  any  consideration  sufficient 
to  support  a  simple  contract,"  the 
court,  in  Elgin  City  Bkg.  Co.  v.  Hall 
(1907)  119  Tenn.  548.  108  S.  W.  1068, 
held  that  a  bank  was  not  a  holder  in 
due  course  where  it  had  secured  credit 
for  the  indorser  at  another  bank,  but 
failed  to  show  either  that  the  credit 
had  been  used  or  the  precise  nature  of 
the  transaction,  to  enable  the  court 
to  judge  if  value  had  in  fact  been 
given. 

In  Citizens'  State  Bank  v.  Cowles 
(1905)  180  N.  Y.  346,  105  Am.  St.  Rep. 
765,  73  N.E.^,  the  court  said:  •'Un- 
der the  Negotiable  Instruments  Law 
four  elements  must  concur  to  consti- 
tute such  a  title.  1.  The  instrument 
must  be  complete  and  regular  on  its 
face.  2.  The  holder  must,  receive  it 
before  it  is  overdue  and  without  no- 
tice that  it  has  been  previously  dishon- 
ored, if  that  is  the  fact.  3.  It  must 
have  been  taken  in  good  faith  and  for 
value.  4.  It  must  have  been  taken 
without  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of 
the  person  negotiating  it.  Negotiable 
Instruments  Law,  §  91.  If  the  plain- 
tiff had  not  actually  parted  with  value 
before  it  received  notice  of  the  dis- 
honor of  this  check,  it  is  apparent  that 
at  least  one  of  these  elements  is  lack- 
ing in  the  plaintiff's  title.  The  an- 
thorities  hold  that  the  mere  crediting 
to  a  depositor's  account,  on  the  books 
of  a  bank,  of  the  amount  of  a  check 
drawn  upon  another  bank,  where  the 
depositor's  account  continues  to  be 
sufficient  to  pay  the  check  in  case  it 
is  dishonored,  does  not  constitute  the 
bank  a  holder  in  due  course." 

The  court  in  Hodge  v.  Smith  (1907) 
ISO  Wis.  326,  110  N.  W.  192,  said: 
"Such  circumstances  as  we  have  here, 
that  is,  the  sale  of  a  note  before  due 
and  placing  the  consideration  to  the 
credit  of  the  vendor  upon  the  books 
of  the  purchaser,  subject  to  the  for- 
mer's check,  have  been  held  not  to  be  a 
taking  for  value,  so  as  to  render  the 
new  holder  a  purchaser  in  due  course, 
except  to  the  extent  of  the  money  ac- 
tually drawn  and  charged  against  such 
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credit  This  court  to  held  in  Mana- 
iacturers'  Nat.  Bank  t.  Newell  (1888) 
71  Wia.  309,  87  N.  W.  420.  The  prin- 
ciple there  and  in  many  cases  declared 
was  incorporated  into  the  NesTOtiable 
Instruments  Law  at  §  1676-24  in  these 
words:  'Where  the  transferee receiveB 
notice  of  any  infirmity  in  the  instru- 
ment or  4Bfect  in  the  title  of  the  per- 
son nesrotiating  the  same  before  he  has 
paid  therefor  the  full  amount  agreed 
to  be  paid,  he  will  be  deemed  a  holder 
in  due  course  only  to  the  extent  of 
the  amount  theretofore  paid  by  him.' " 
In  Standard  Trust  Co.  v.  Commer- 
cial Nat.  Bank  (1917)  163  C.  C.  A.  229, 
240  Fed.  303,  the  court,  after  holding 
that  the  bank  permitting  the  indorsee 
of  a  note  to  draw  out  the  proceeds  on 
check  was  a  holder  in  due  course, 
said:  "The  rights  of  'a  holder  in  due 
course'  are  defined  in  §  2206  of  the  Re- 
visal  of  North  Carolina  as  follows :  'A 
holder  in  due  course  holds  the  instru- 
ment free  from  any  defect  of  title  of 
prior  parties,  and  free  from  defenses 
available  to  prior  parties  among  them- 
selves, and  may  enforce  payment  of 
the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  there- 
on.'   Wa  are  therefore  of  opinion,  as 


the  case  is  now  presented,  that  the 
Standard  Trust  Company  became  the 
beneficial  owner  of  the  check  for  value 
and  without  notice,  and  that  it  or  its 
successor  in  title,  the  Guaranty  Trust 
Company,  can  maintain  this  action 
'free  from  defenses  available  to  prior 
parties.' " 

But  the  last  paragraph  of  the  Nego- 
tiable Instruments  Law  quoted  by  the 
court  in  Old  Nat.  Bank  v.  Gibson  (re- 
ported herewith)  ante,  247,  which 
provides  that  "where  the  holder  has 
a  lien  on  the  instrument,  arising  either 
from  contract  or  by  implication  of  law, 
he  is  deemed  a  holder  for  value  to  the 
extent  of  his  lien,"  modifies  the  old 
rule  as  stated  under  IV.  supra,  by 
limiting  the  amount  of  the  bank's 
recovery  to  the  amount  of  proceeds 
the  indorser  has  been  permitted  to 
draw  from  the  deposit  on  the  faith  of 
the  instrument,  when  the  bank  gets 
notice  that  there  is  a  defense.  It  was 
so  held  in  National  Bank  v.  Bonsor 
(1909)  38  Pa.  Super.  Ct.  276.  See 
holding  of  this  case  as  stated  under 
III.  c,  supra.  Also  see  State  v.  Emery 
(reported  herewith)  ante,  234. 

J.  W.  M. 


CHARLES  BABER,  Receiver  of  People's  Bank,  Appt, 

V. 

ED.  H.  De  camp,  Respt. 

SoMtfe  OuroUna  Supreme  Court  — March  18,  1914. 

(96  S.  C.  432,  81  S.  E.  155.) 

Corporation  —  stock  sabscription  —  contract  to  pay  in  labor  —  effect  of 
insolvency. 

The  maker  of  a  note  for  an  unpaid  stock  subscription  cannot  defeat 
liability  to  pay  its  amount  in  cash  to  a  receiver  upon  the  insolvency  of 
ihe  corporation  by  showing  an  agreement  that  it  should  be  settled  in  labor, 
which  he  was  ready  and  willing  to  i>erform,  but  which  had  become  un- 
necessary because  of  the  insolvency. 

iSee  note  on  this  question  beginning  on  page  277.] 


Appeal  by  plaintiff  from  an  order  of  the  Common  Pleas  Circuit  Court 
for  Cherokee  County  (Prince,  J.)  reversing  a  judgment  of  the  Magistrate 
Court  in  his  favor  in  an  action  on  a  promissory  note  given  as  part  of  the 
subscription  to  the  capital  stock  of  a  bank.    Beverswi. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  N.  W.  Hardin,  for  appellant: 

A  stockholder  of  an  insolvent  bank 
cannot  set  off  a  debt  due  him  b^  the 
bank  against  his  statutory  liability  to 
creditors. 

Parker  v.  Carolina  Sav.  Bank,  58  S. 
C.  588,  69  Am.  St.  Rep.  888,  SI  S.  E. 
678;  Efird  v.  Piedmont  Land  Improv. 
&  Invest.  Co.  55  S.  C.  79,  82  S.  E.  768, 
897;  Lauraglenn  Mills  v.  Ruflf,  57  S. 
C.  53,  49  L.R.A.  448,  35  S.  E.  387;  Man 
V.  Boykin,  79  S.  C.  1,  128  Am.  St.  Rep. 
830,  60  S.  E.  17;  Cook,  Stock  &  Stock- 
holders, 2d  ed.  §  193;  23  Am.  &  Eng. 
Enc.  Law,  846. 

The  certificate  is  merely  the  stock- 
holder's evidence  of  title  to  his.3todc; 
it  is  not  the  stock  itself,  but  only  a 
convenient  representative  of  it.  He 
would  be  a  full  stockholder,  with  all  the 
rights  of  one,  even  if  the  certificate 
was  never  issued  at  all. 

Cook,  Stock  k  Stockholders,  2d  ed. 
§  192;  Sanger  v.  Upton,  91  U.  S.  56,  28 
L.  ed.  220;  Upton  v.  Tribilcock,  91  U. 
S.  45,  23  L.  ed.  203;  23  Am.  &  Eng. 
Enc.  Law,  782. 

Messrs.  Butler  &  Hall,  for  respond- 
ent: 

If  the  corporation  accepted  a  note  of 
a  subscriber  as  cash,  to  be  discharged 
by  labor  or  services, — ^which  was  lawful 
for  it  to  do, — and  credited  the  proceeds 
of  the  note  as  cash,  then  it  could  not 
repudiate  the  agreement,  and  attempt 
to  hold  the  defendant  liable  as  a  stodc- 
holder  for  the  unpaid  amount  due  on 
the  stock  owned  by  him,  under  the  stat- 
ute of  this  state. 

Nettles  V.  Marco,  33  S.  C.  47.  11  S. 
E.  595;  Pittsburgh  &  C.  R.  Co.  v.  Stew- 
art, 41  Pa.  54. 

If  no  stock  had  been  issued  to  the 
defendant,  he  could  not,  under  the  stat- 
ute, be  regarded  as  a  stock  owner,  nor 
could  he  be  held  liable  for  any  amount 
due  and  unpaid  on  the  stodc  owned  by 
him.  under  the  statute. 

26  Cyc.  874,  892,  934,  940;  McLester 
V.  Barlow,  95  S.  C.  25,  78  S.  E.  523. 

Gary,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  facts  are  thus  stated,  in  the 
order  of  his  Honor,  the  circuit  judge, 
from  which  the  plaintiff  appealed: 
"This  is  an  appeal  from  the  judg- 
ment of  the  magistrate  court,  in 
favor  of  the  plaintiff  against  the  de- 
fendant, on  a  note  executed  by  the 
defendant  to  the  People's  Bank  on 
June  26, 1911,  for  the  sum  of  $60.70 
payable  on  demand,  with  interest 


from  date  at  8  per  cent  per  annum. 
The  action  is  on  this  note.  No  de- 
mand for  payment  was  made  by  the 
bank.  After  the  bank  suspended 
and  a  receiver  was  appointed,  de- 
mand was  made  by  the  receiver  and 
payment  refused.  On  the  trial  the 
defendant  answered  by  alleging  that 
the  note  was  given  as  a  part  of  the 
subscription  to  the  capital  stock  of 
the  People's  Bank,  four  shares  of 
the  par  value  of  $26  each;  that  the 
note  was  executed  and  delivered  up- 
on a  special  contract  and  agreement ; 
that  it  should  be  paid  and  discharged 
by  the  defendant,  by  doing  adver- 
tising and  job  work  for  the  People's 
Bank.  Thereafter  the  People's  Bank 
continued  to  send  work  to  the  de- 
fendant, so  that  up  to  the  time  of 
suspension  by  the  bank  the  account 
had  accumulated  to  the  amount  of 
$18.25.  The  defendant  showed  by 
his  evidence  that  he  stood  ready  and 
willmg  to  carry  out  his  part  of  the 
agreement.  There  was  no  breach  on 
the  part  of  the  defendant.  Without 
passing  upon  all  the  points  insisted 
upon,  in  the  argument,  I  am  bound 
to  hold  under  the  case  of  Nettles  v. 
Marco,  33  S.  C.  47, 11  S.  B.  595,  that 
the  defendant  was  entitled  to  have 
the  contract  as  made  by  him  carried 
out  according  to  its  terms,  and,  in 
the  absence  of  any  testiiAony  that 
the  defendant  refused  or  failed,  af- 
ter opportunity  given,  to  perform 
his  ptui;  of  the  agreem«it,  no  money 
judgment  can  be  obtuned  against 
him.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the 
magistrate  court  be  reversed,  and 
the  complaint  dismissed." 

The  question  for  determination  is 
whether  the  readiness  and  willing- 
ness of  the  defendant  to  do  the  ad- 
vertising and  job  work  for  the  bank 
discharged  him  from  liability  on  the 
note,  although  he  had  not  rendered 
such  services,  when  the  bank  was 
placed  in  the  hands  of  a  receiver  on 
account  of  its  insolvency. 

His  Honor,  the  circuit  judge, 
based  his  ruling  upon  the  case  of 
Nettles  V.  Marco,  supra.  The  facts 
of  that  case  were  quite  different 
from  those  in  the  present  case,  as 
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will  be  seen  from  tiie  lan£ruasre  of 
the  court  in  Efird  v.  Piedmont  Land 
Improv.  &  Invest.  Ck).  55  S.  C.  78, 82 
S.  E.  758,  commenting  on  the  case 
just  mentioned,  which  was  as  foI> 
lows:  "In  that  case  the  advances 
wa«  made  by  Marco,  a  stockholder, 
with  the  knowledge  and  approval 
and  tor  the  benefit  of  the  corpora- 
tion, but  the  principal  reason  why  he 
was  not  compelled  to  pay  the  amount 
he  subscribed  was  because  the  di- 
rectors, who  were  clothed  with  au- 
thority for  that  purpose,  in  good 
faith,  released  him  from  any  further 
payments  on  his  subscription." 

In  the  case  of  Efird  v.  Piedmont 
Land  Improv.  &  Invest.  Co.  supra, 
the  court  had  under  consideraticm 
the  question  whether  there  was  &r- 
ror  in  refusing  to  allow  certain 
stockholders  to  set  off  their  claims 
against  the  corporation,  in  extin- 
guishment of  the  amounts  due  upon 
their  original  subscription;  and,  af- 
ter stating  that  there  was  no  statute 
conferring  such  right,  and  that  it 
was  only  necessary  to  cite  an  illus- 
tration to  show  how  inequitable  this 
role  would  be,  proceeded  as  follows : 
"Suppose  every  stockholder  of  an 
insolvent  corporation  had  a  claim. 
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against  it  equal  to  the  amoimt  of 
his  unpaid  subscription,  and  that 
there  were  other  creditors  holding 
daims  to  a  much  larger  amount  than 
those  held  by  all  the  stockholders. 
If  the  stockholders  could  set  off  their 
daims  against  the  amounts  due  by 
them  upon  their  unpaid  subscrip- 
tion, no  other  creditor  would  get  a 
cent  upon  his  claim." 

The  practical  effect  of  the  circuit 
judge's  ruling  is,  not  only  to  allow 
the  defendant  to  set  off  his  claim 
for    advertising    and    job    work, 
amounting  to   $18.25,   but   also   a 
claim  for  such  services  sufficient  in 
amount    to    extinguish    the    note, 
although  the  claim  was  never  in 
existence,     as    the  c„,p„„.i„«_ 
services    were    not  stock  ■nbaert*- 
rendered.    The  fact  i'^j'-lTiibTSi  ** 
that   the   rendition  r«~,V;*„y. 
of  the  services  be- 
came unnecessary,  by  reason  of  the 
bank's  insolvency,  did  not  absolve 
the  defendant  from  liability  on  the 
note,  merely  because  he  was  ready 
and  willing  to  render  them. 

Reversed. 

Petition    for    rehearing    denied 
April  6,  1914. 


ANNOTATION. 

Tjabifity  upon  stock  rabscriptioB  payable  in  Mrriee*  wUdi  uee  rendered  nn- 
neceuary  by  die  inaolvency  of  corporation,  or  odier  came. 


There  are  several  questions  pre- 
liminary to  the  one  under  considera- 
tion herein  that  have  an  important 
bearing  upon  this  question.  The  first 
one  is  as  to  the  validity,  in  the  first  in- 
stance, of  a  stock  subscription  pay- 
able in  services.  A  stock  subscrip- 
tion payable  in  labor  or  services  is 
ordinarily  termed  a  conditional  sub- 
scription to  stock.  It  has  been  stated 
that  such  a  conditional  subscription 
is  valid.    1  Cook,  Corp.  §  88. 

In  the  case  of  preliminary  stock 
subscriptions  it  is  held  in  New  York 
and  Pennsylvania  that  subscriptions 
taken  for  the  purpose  of  complying 
with  the  statute  which  grants  a  char- 
ter only  upon  a  certain  amount  of 
stock  G^ing  subscribed  cannot  be  con- 


'  ditional,  but  must  be  absolute.  1 
Cook,  Corp.  §  79.  According  to  this 
authority  the  New  York  and  Pennsyl- 
vania cases  differ,  however,  in  regard 
to  the  effect  of  a  conditional  subscrip- 
tion to  stock  before  and  for  the  pur- 
pose of  incorporation.  In  New  York, 
the  whole  subscription  is  void  ab-: 
solutely,  and  cannot  be  enforced 
either  by  the  corporation  or  by  the 
would-be  subscriber;  in  Pennsylvania 
the  condition  is  held  void,  but  the 
sabsoriptfon  itself  is  treated  as  an 
absolute,  unconditional  subscriptioni 
and  may  be  enforced  by  the  corpora- 
tion.   1  Cook,  Corp.  §  80. 

It  has  been  stated  generally  that 
a  condition  to  a  subscription  for  stock 
must  be  performed  or  complied  with 
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before  the  subscriber  can  be  compelled 
to  pay  such  subscription.  1  Cook, 
Corp.  §  86.  Another  authority  states 
that  where  the  condition  is  lawful, 
there  is  no  contract  unless  it  is  per- 
formed or  waived.    10  Cyc.  412. 

Assuming  that  a  condition  attached 
to  a  stock  subscription,  that  it  shall 
be  paid  in  labor  or  services,  is  valid, 
the  further  question  may  arise  as  to 
the  liability  of  the  subscriber  when 
such  labor  or  services  become  unnec- 
essary because  of  the  insolvency  of 
the  corporation  or  other  cause.  The 
court  in  the  reported  case  (Baber  v. 
De  Camp,  ante,  276)  takes  the  posi- 
tion, that  the  subscription  then  be- 
comes an  absolute  one  for  the  pay- 
ment of  money.  The  facts  in  the 
Baber  Case  detract  from  the  holding 
upon  the  abstract  proposition.  In  the 
first  place,  a  note  was  given  to  evi- 
dence the  amount  due  on  the  subscrip- 
tion. Further,  it  does  not  appear 
when  the  agreement  as  to  services 
was  made,  that  is,  whether  made  at 
the  time  of  subscribing  and  as  a  part 
of  the  subscription  agreement,  or  sub- 
sequently. There  seems  no  escape 
from  the  conclusion  that  if  the  agree- 
ment that  the  subscription  is  payable 
in  services  is  made  as  a  condition  of 
the  subscription,  and  as  thus  made  is 
valid,  that  the  subscriber  willing  to 
perform  his  contract  cannot  be  com- 
pelled to  pay  in  cash  what  he  never 
agreed  to  pay  in  that  manner.  And 
if  the  condition  is  invalid,  it  seems 
that  the  entire  subscription  should  be 
held  invalid,  although  the  Pennsyl- 
vania doctrine  above  referred  to 
treats  the  condition  as  invalid  and 
the  remaining  part  of  the  contract  as 
valid,  and  this  doctrine  is  approved 
by  the  United  States  Supreme  Court 
in  Burke  v.  Smith  (Putnam  v.  New 
Albany  &  S.  C  Junction  R.  Co.)  (1873) 
16  Wall.  (U.  S.)  390,  21  L.  ed.  361. 
This  general  question,  however,  is  be- 
yond the  scope  of  this  note. 

Nettles  V.  Marco  (1889)  33  8.  C  47, 
11  S.  E.  595,  referred  to  by  the  court  in 
the  reported  case  (Babes  v.  Db  Camp), 
was  an  action  by  a  receiver  to  recover 
of  a  subscriber  a  balance  due  on  his 
stock  subscription,  the  subscriber  hav- 
ing made  it  a  condition  of  his  subscrip- 


tion that  part  of  it  should  be  paid  in 
lumber.  Prior  to  the  action  in  ques- 
tion, the  subscriber  had  paid  more 
cash  than  he  had  agreed  to  pay,  so 
that  the  court  concludes  he  had  the 
right  to  pay  the  entire  balance  re- 
maining unpaid  in  lumber,  and  adds 
that  this  balance  could  "not  be  recov- 
ered from  him  in  money,-— at  least, 
until  it  was  shown  that  he  had  been 
afforded  a  reasonable  opportunity  to 
do  so,  and  failed  to  perform  the  con- 
tract according  to  its  express  terms, 
which  was  not  done."  It  is  true  the 
directors  had  released  the  subscriber 
from  his  contract,  and  this  was  taken 
into  consideration  in  the  decision  'as 
stated  in  Baber  v.  De  Camp,  but  the 
decision  proceeds,  in  part  at  least,  up- 
on the  theory  that  the  condition  at- 
tached to  this  subscription  was  valid 
and  the  subscriber  could  not  be  com- 
pelled to  pay  money. 

In  Lawrence  v.  Fodders  (1917)  166 
N.  Y.  Supp.  835,  the  trustee  of  a  bank- 
rupt motor  truck  corporation  was 
held  not  entitled  to  recover  of  a  manu- 
facturer of  radiators  a  balance  re- 
maining unpaid  on  a  contract  where- 
by the  manufacturer  of  radiators 
agreed  to  subscribe  for  stock  in  the 
motor  truck  company,  "it  being  un- 
derstood that  you  [the  motor  truck 
company]  are  to  take  radiators  for 
this  entire  sum  within  one  year  from 
the  date  the  stock  is  issued,"  where 
the  motor  truck  company,  while  a  go- 
ing concern,  failed  to  demand  all  the 
radiators  within  the  year  or  a  reason- 
able time  thereafter.  The  trustee  in 
bankruptcy  demanded  either  cash  or 
the  value  of  the  undelivered  radiators, 
and  upon  refusal  by  the  manufacturer 
brought  action  in  which  he  demanded 
judgment  for  the  amount  of  such 
claimed  unpaid  subscription  to  the 
capital  stock.  In  denying  recover)' 
the  court  says:  "The  sole  question 
seems  to  be  whether  the  term  of  one 
year,  or  into  the  early  part  of  the 
following  year,  was  fixed  by  the  par- 
ties as  such  vital  essence  of  the  con- 
tract that  the  failure  of  the  corpora- 
tion to  call  for  the  radiators  within 
that  time  relieved  the  defendant  from 
further  performance.  It  must  be  con- 
ceded that  defendant  did  not  agree  to 
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pay  for  this  stock  in  anything  but 
radiators.  He  did  not  agree  to  pay 
for  it  in  cash  at  any  time.  He  was  a 
manufacturer  of  radiators,  and  the 
corporation  wanted  radiators.  It  was 
not  a  transaction  solely  involving  the 
sale  of  capital  stock;  it  was  securing 
the  payment  of  the  purchase  price  of 
radiators  by  delivering  the  stock  cer- 
tificate. While  it  is  true  that  defend- 
ant received  the  stock  certificate  in 
October,  1911,  it  was  plainly  agreed 
that  whatever  the  corporation  would 
be  entitled  to  for  such  stock  would 
solely  be  the  number  of  radiators  it 
called  for  within  the  year,  or  during 
the  early  part  of  the  following  year.  It 
did  call  for  some,  but  failed  to  call  for 
all  the  radiators  to  which  it  was  en- 
titled under  the  contract.  Its  failure 
so  to  do  at  a  time  when  it  was  a  going 
concern,  and  its  stock  had  an  appar- 
ent value,  does  not  seem  to  be  a  fair 
groond  upon  which  to  base  a  claim 
made  by  its  trustee,  after  it  has  be- 
come bankrupt  and  its  stock  worth- 
less, that  the  defendant  must  do  that 
which  he  has  never  as^eed  to  do.  He 
did  agree  to  deliver  radiators  within 
the  year,  during  which  time  the  cor- 
poration was  a  live,  business  concern ; 
he  certainly  did  not  agree  to  deliver 
radiators  after  the  expiration  of  three 
years,  at  which  time  the  corporation 
was  a  bankrupt.  The  only  demand 
made  upon  defendant  for  the  un- 
asked-for  radiators  was  in  December, 
1916,  and  that  demand  was  not  made 
by  the  corporation,  but  by  plaintiff, 
its  trustee  in  bankruptcy.  It  must  be 
held  that  the  reasonable  time  after 
March,  1918,  in  which  the  corporation 
was  entitled  to  ask  for  the  radiators 
expired  long  before  the  bankruptcy 
of  the  corporation  in  January,  1914. 
The  corporation  having  failed  to  exer- 
cise its  right,  it  could  not  have  re- 
covered against  the  defendant." 


If  the  subscriber  has  refused  to 
perform  his  agreement,  he  would, 
theoretically,  render  himself  liable  to 
an  action  for  breach  of  contract,  and 
the  damages  recoverable  would  be 
the  value  of  his  unperformed  serv- 
ices, and  that  value  might  reasonably 
be  fixed  at  the  amount  of  his  subscrip- 
tion. The  courts  have  not  followed  • 
these  theoretical  steps,  but  have  treat- 
ed such  subscriptions  as  payable  in 
money  upon  the  failure  of  the  sub- 
scriber to  comply  with  his  contract. 
Thus,  in  Hayward  &  P.  PL  Road  Co. 
V.  Bryan  (1858)  51  N.  C.  (5  Jones, 
L.)  82,  a  subscription  payable  in 
property  was  held  to  become  payable 
in  money,  where  the  subscriber  first 
neglected  and  refused  to  avail  him- 
self of  his  privilege  of  paying  it 
in  property.  In  Sperrj'  v.  Johnson 
(1842)  11  Ohio,  462,  an  action  to  re- 
cover a  subscription  for  the  construc- 
tion of  a  road,  no  corporation  being 
involved,  the  defendant  had  sub- 
scribed a  stated  amount,  payable  in 
labor  or  stock,  but  upon  request  had 
not  performed  the  labor  or  tendered 
the  stock;  the  court  states  that,  hav- 
ing failed  to  perform  the  labor  or 
tender  the  stock,  the  subscription  be- 
came,  in  law,  a  mere  money  demand. 

In  Ridgeiield  &  N.  Y.  R.  Co.  v.  Brush 
(1875)  43  Conn.  86,  a  contractor  sub- 
scribed to  the  stock  of  a  railroad  com- 
pany upon  a  parol  understanding  that 
50  per  cent  of  the  subscription  was 
to  be  paid  by  a  contract  for  the  con- 
struction of  the  road;  subsequently 
a  written  agreement  was  entered  into 
in  pursuance  of  the  previous  parol 
agreement.  This  contract  was  re- 
garded as  a  fraud  upon  the  other  sub- 
scribers, and  it  is  stated  that  in  an 
action  against  the  contractor  on  his 
subscription  the  fraudulent  arrange- 
ment to  the  prejudice  of  the  other 
stockholders  would  be  no  defense. 

W.  A.  E. 
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KATHERINE  STIANSON  et  al.,  Respts., 

V. 

STIAN  K,  STIANSON,  Appt. 

South  Dakota  Supreme  Court  — April  lit,  191S. 
(40  S.  D.  322,  167  N,  W.  237.) 

Tenant  in  common  —  right  to  purchase  under  foreclosure  sale. 

1.  One  cotenant  has  a  right  to  purchase  the  common  property  under 
an  outstanding  encumbrance,  for  his  own  protection. 

iSee  note  on  this  question  beginning  on  page  297.] 


Pleading  —  waiver  of  demurrer  — 
filing  answer. 

2.  Demurrer  is  waived  by  filing  an 
answer  and  trial  on  the  merits. 

[See  21  R.  C.  L.  620.] 
Appeal  —  waiver  of  demurrer  —  want 
of  facts  or  lack  ot  Jurisdiction. 

3.  Waiver  of  a  demurrer  by  filing  an 
answer  does  not  extend  to  error  pre- 
senting the  question  of  sufilciency  of 
facts  or  want  of  jurisdiction,  upon  a 
proper  record,  on  appeal  from  the  judg- 
ment. 

Fraud  —  porchase  by  cotenant. 

4.  The  purchase  by  one  cotenant  of 
the  entire  estate  at  a  sale  under  fore- 
closure of  the  ancestor's  mortgage  is 
not  of  itself  fraudulent  as  against  his 
cotenants. 

[See  7  Ri  C.  L.  857  et  seq.] 
Trust  —  purchase  of  ancestor's  estate 

—  character. 

6.  The  trust  which  arises  from  the 
purchase  by  an  administrator  or  coheir 
of  a  deceased  mortgagor  at  the  fore- 
closure sale  is  implied  or  constructive, 
not  express. 
Limitation  of  actions  —  against  ex* 

press  trust  —  when  run. 

6.  Laches  and  the  Statute  of  Limita- 
tions begin  to  run  in  case  of  repudia- 
tion of  an  express  trust,  at  the  time  the 
trust  is  openly  repudiated  or  acts  are 
done  by  the  trustee  which  are  hostile 
to  or  in  fraud  of  the  rights  of  the 
beneficiaries,  of  which  they  have  actual 
knowledge,  or  of  facts  from  which 
knowledge  must  be  imputed  to  them. 

[See  17  R.  C.  L  708.] 
—  when  right  of  action  accrues. 

7.  The  right  of  a  cotenant  to  resort 
to  equity  to  establish  his  title  in  case 
of  the  purchase  by  a  cotenant  of  the 
entire  property  at  a  sale  under  fore- 
closure of  a  mortgage  accrues  the  in- 
itant  the  title  is  acquiired. 

[See  7  R.  C.  L.  905.] 


Notice  —  facts  on  public  record. 

8.  In  case  a  coheir  acting  as  adminis- 
trator of  the  ancestor's  estate  purchases 
the  property  at  sale  under  foreclosure 
of  the  ancestor's  mortgage,  his  coheir 
is  chargeable  with  notice  of  the  facts, 
which  are  of  record,  that  the  land  be- 
longed to  their  ancestor,  that  th*  coheir 
was  administrator,  and  that  he  pur- 
chased under  foreclosure  sale  when 
there  were  no  funds  of  the  estate  to 
pay  the  mortgage. 

[See  23  R.  C.  L.  157.] 
— public  records. 

9.  Public  records  are  equivalent  to 
actual  notice  of  facts  appearing  upon 
them. 

[See  28  R.  C.  L.  167.] 
Tenant  in  commmi  —  purchase  of  out- 
standing title  —  exclusion  of  coten* 
ant. 

10.  Equity  will  not  permit  a  cotenant 
to  acquire  an  adverse  claim  to  common 
property  through  administration  pro- 
ceedings, or  otherwise,  for  his  own 
benefit  to  the  exclusion  of  his  cotenants. 

[See  7  R.  C,  L.  857.] 

—  right  of  cotenant  to  participate  — 
diligence. 

11.  A  tenant  in  common  must  act 
with  reasonable  diligence  in  making  his 
election  to  participate  in  the  benefits 
of  a  purchase  by  his  cotenant  of  the 
common  property  under  an  outstanding 
mortgage,  and  bear  his  proportion  of 
the  expenditures  necessarily  involved  in 
the  transaction. 

[See  7  R.  C.  L  868.] 
Limitation  of  actions  —  laches  —  de- 
lay in  attacking  purchase  by  coheir. 

12.  Delay  for  nine  years  after  re- 
moval of  all  disabilities  by  heirs,  to 
question  the  purchase  of  the  common 
property  by  a  coheir  under  an  outstand- 
ing mortgage  by  the  ancestor,  which 
was  a  matter  of  public  record,  and 
without  offer  to  contribute  toward  the 
indebtedness,  bars  their  right  to  relief. 

■  [See  7  R.  C.  L.  869,  870.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Day 
County  (Bouck,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to  estab- 
lish a  trust  in  defendant  as  to  certain  property,  to  quiet  title  in  plaintiffs, 
and  "for  an  accounting  for  rents  and  profits.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  H.  H.  Potter  and  Anderson     282,  68  Pac  699;  Price  v.  Mulford,  107 


ft  Waddel,  for  appellant 

The  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac~ 
tion,  fails  to  show  equity,  and  afBrm- 
i^vdy  shows  laches  not  excused  or  ex- 
plained, and  the  recozd  is  no  better  than 
the  complaint.. 

1  Pom.  Eq.  Jur.  §  36;  Robertson  t. 
Borrell,  110  Cal.  568,  42  Pac.  1086; 
Lady  Washington  Consol.  Co.  v.  Wood, 
lis  Cal.  482,  46  Pac.  809;  Ryan  v. 
Woodin,  9  Idaho,  626,  76  Pac.  261; 
Badger  v.  Badger,  2  Wall.  87,  17  L.  ed. 
836;  SuUivan  v.  PortUnd  &  K.  R.  Co. 
94  U.  S.  806,  24  L.  ed.  824;  Godden  v. 
Kimmel,  99  U.  S.  201,  26  L.  ed.  431; 
Combs  V.  Scott,  76  Wis.  662,  46  N.  W. 
332;  Russell  v.  Fish,  149  Wis.  122,  133 
N.  W.  638;  Likens  v.  Likens,  136  Wis. 
^1, 117  N.  W.  799;  Stevenson  v.  Boyd, 
153  CaL  630,  19  LJl.A.(N.S.)  525,  96 
Pac.  284;  Mandeville  v.  Solomon,  89 
CaL  125;  17  Am.  &  Eng.  Enc.  Law,  2d 
ed.  639;  Stevens  v.  Reynolds,  143  Ind. 
467,  62  Am.  St  Rep.  422,  41  N.  E.  931 ; 
Reed  v.  Reed,  122  Mich.  77,  80  Am.  St. 
Rep.  641,  80  N.  W.  996;  Buchanan  v. 
King,  22  Gratt  414;  Morris  v.  Rose- 
berry,  46  W.  Va.  24,  32  S.  E.  1019; 
McFarlin  v.  Leaman,  —  Tex.  Civ.  App. 
— ,  29  S.  W.  44;  Savage  v.  Bradley,  149 
Ala.  169,  123  Am.  St  Rep.  30,  48  So. 
20;  Freeman,  Cotenancy  &  Partition, 
§  156;  Craven  v.  Craven,  68  Neb.  469, 
94  N.  W.  604;  Doe  ex  dem.  Newton  v. 
Bee,  83  Ga.  16»;  Fuller  v.  Little,  69 
6a.  338;  Williams  v.  Rhodes,  81  IlL 
571 ;  Sloan  v.  Graham,  86  lU.  26;  Geyer 
V.  Snyder,  69  Hun,  116,  23  N.  Y.  Supp. 
20O;  Miles  v.  Wheeler,  43  lU.  123;  Boyd 
v.  Blankman,  29  Cal.  19,  87  Am.  Dec. 
146;  Burr  v.  Mueller,  65  111.  258. 

The  action  is  barred  by  the  six-year 
Statute  of  Limitations. 

Bills  V.  Silver  King  Min.  Co.  106  Cal. 
9,  39  Pac.  43;  Hecht  v.  Slaney,  72  Cal. 
363,  14  Pac  88;  Lee  v.  McClelland,  120 
CaL  147,  52  Pac.  300;  Nash  v.  Stevens, 
96  Iowa,  616,  65  N.  W.  826;  Laird  v. 
Kilbonme,  70  Iowa,  83,  30  N.  W.  9; 
Hawley  V.  Page,  77  Iowa,  239,  14  Am. 
St  Rep.  276,  42  N.  W.  193;  Sims  v. 
Gray,  93  Iowa,  38,  61  N.  W.  171 ;  1  Pom. 
Eq.  Jur.  §  27;  Garfield  County  v.  Ren- 
ahaw,  28  Okk.  66,  22  L.R.A.<N.S.)  208, 
99  Pac.  6-38;  Broder  v.  Conklin,  121  Cal. 


N.  Y.  308,  14  N.  E.  298;  Lammer  v. 
Stoddard,  103  N.  Y,  672,  9  N.  E.  328; 
Cone  V.  Dunham,  59  Conn.  145,  8  L.RJ^. 
647,  20  Atl.  811;  Hughes  v.  Brown.  88 
Tenn.  678,  8  L.R.A.  480,  18  S.  W.  286; 
26  Cyc.  1166-1167;  StiUwater  &  St.  P. 
R.  Co.  V.  Stillwater,.  66  Minn.  176,  68 
N.  W.  836;  CenterviUe  v.  Turner  Coun- 
ty, 25  S.  D.  300,  126  N.  W.  603;  Hecht 
V.  Slaney,  72  Cal.  363,  14  Pac.  88; 
Boyd  V.  Mutual  Fire  Asso.  116  Wis. 
165,  61  L.R.A.  918,  96  Am.  St  Rep. 
948,  90  N.  W.  1086,  94  N.  W.  171; 
Donaldson  v.  Jacobitz,  67  Kan.  244,  72 
Pac.  846;  Ames  v.  Howes,  13  Idaho, 
756.  93  Pac.  35;  Smith  v.  Martin,  135 
Cal.  247,  67  Pac  779;  Clark  v.  Van 
Loon,  108  Iowa,  260,  76  Am.  St  Rep. 
219,  79  N.  W.  88;  Boyd.v.  Blankman,  29 
CaL  19,  87  Am.  Dec  146;  Nbugues  v. 
Newlands,  118  Cal.  102,  60  Pac.  386; 
Speidel  v.  Henrici,  120  U.  S.  877,  80 
L.  ed.  718,  7  Sup.  Ct  Rep.  610. 

A  cotenant  cannot  recover  for  rents 
and  profits  from  his  cotenant 

17  Am.  &  Eng.  Enc.  Law,  2d  ed. 
690;  Hamby  v.  Wall,  48. Ark.  136,  3 
Am.  St.  Rep.  218,  22  S.  W.  705;  Pico 
V.  Celumbet,  12  Cal.  414,  73  Am.  Dec. 
560;  Crane  v.  Waggoner,  27  Ind.  52, 
89  Am.  Dec  498;  Reynolds  v.  Wilmeth, 
45  Iowa,  693;  Van  Ormer  v.  Harley, 
102  Iowa,  150.  71  N.  W.  241;  Hixon  v. 
Bridges.  18  K^.  L.  Rep.  1068,  88  S.  W. 
1046;  Gowen  v.  Shaw,  40  Me.  56;  Bad- 
ger V.  Holmes,  6  Gray,  118;  Brown  v. 
Wellington,  106  Mass.  318.  8  Am.  Rep. 
380;  Everts  v.  Beach,  31  Mich.  136,  18 
Am.  Rep.  169;  Ragan  v.  McCoy.  26  Mo. 
166;  Kline  v.  Jacobs,  68  Pa.  67;  Brown 
V.  Thurstin,  83  Kan:  126,  29  L.R.A. 
(N.S.)  238,  109  Pac.  784;  Owings  v. 
Owings,  150  Mich.  609,  114  N.  W.  393; 
McCaw  V.  Barker,  115  Ala.  543,  22  So. 
131 ;  Rya.son  v.  Dunten,  164  Ind.  85,  73 
N.  E.  74;  McLaughlin  v.  McLaughlin, 
80  Md.  115,  30  Atl.  607;  Kirchgassner 
v.  Rodick,  170  Mass.  548, 49  N.  E.  1015; 
Biglow  V.  Biglow,  75  App.  Div.  98,  77 
N.  Y.  Supp.  716;  Ayotte  v.  Nadeau,  32 
Mont  498,  81  Pac.  145;  Ela  v.  Ela,  70 
N.  H.  163,  47  Atl.  414;  Janes  v.  Brown, 
48  Iowa,  568;  O'Connor  v.  Delaney,  53 
Minn.  247,  89  Am.  St.  Rep.  601,  54  N. 
W.  1108;  LeBarron  v.  Babcock,  122  N. 
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Y.  153,  9  L.R.A.  625,  19  Am.  St.  Rep. 
488,  25  N.  £.  263. 

The  judtrtnent  for  rents  and  profits 
is  not  based  on  proper  measure  of  dam- 
ages and  is  unsupported  by  evidence. 

Olson  V.  Huntamer,  6  S.  D.  364,  61 
N.  W.  479,  8  S.  D.  220,  66  N.  W.  318; 
Parkinson  v.  Shew,  12  S.  D.  171,  80 
N.  W.  189;  Hegar  v.  De  Groat,  3  N.  D. 
353,  56  N.  W.  150. 

Plaintiffs  are  estopped  by  acquies- 
cence and  laches. 

1  Pom.  Eq.  Jur.  pp.  40-42;  Lutjen 
V.  Lutjen,  64  N.  J.  Eq.  773,  53  Atl. 
625;  Doane  v.  Preston,  188  Mass.  569, 
67  N.  E.  867;  Abraham  v.  Ordway,  158 
U.  S.  417,  39  L.  ed.  1037,  15  Sup.  Ct. 
Rep.  894;  Lemoine  v.  Dunklin  County, 
2  C.  C.  A.  343,  10  U.  S.  App.  227,  51 
Fed.  487;  Wood  v.  Perkins,  64  Fed. 
S17;  Jones  v.  Perkins,  76  Fed.  82;  An- 
derson V.  Northrop,  30  Fla.  612,  12  So. 
318;  Patterson  v.  Hewitt,  11  N.  M.  1, 
56  L.R.A.  658,  66  Pac.  552;  Townsend 
V.  Vanderwerker,  160  U.  S.  171,  40  L. 
ed.  383,  16  Sup.Ct.  Rep.  258;  Hay  ward 
V.  Eliot  Nat.  Bank,  96  U.  S.  611,  24  L. 
ed.  865;  Brown  v.  Buena  Vista  County, 
95  U.  S.  159,  24  L.  ed.  423;  2  Story, 
Eq.  Jur.  f  1520;  Galliher  v.  Cadwell, 
145  U.  S.  368.  36  L.  ed.  738,  12  Sup. 
Ct.  Rep.  ^73;  Hammond  v.  Hopkins, 
143  U.  S.  224,  36  L.  ed.  134,  12  Sup.  Ct. 
Rep.  418;  WiUard  v.  Wood,  164  U.  S. 
602,  41  L.  ed.  681,  17  Sup.  Ct.  Rep.  176; 
Sullivan  v.  Portland  &  K.  R.  Co.  94  U. 
S.  806,  24  L.  ed.  324;  Lansdale  v.  Smith, 
106  U.  S.  891,  27  L.  ed.  219,  1  Sup.  Ct. 
Rep.  860;  Whitney  v.  Fox,  166  U.  S. 
637,  41  L.  ed.  1145,  17  Sup.  Ct.  Rep. 
713;  Richards  v.  Mackall,  124  U.  S.  183. 
31  L.  ed.  396,  8  Sup.  Ct.  Rep.  487;  Cal- 
houn V.  Millard  (Calhoun  v.  Delhi  &  M. 
R.  Co.)  121  N.  Y.  69,  8  L.R.A.  248,  24 
N.  E.  27;  Mason  v.  Sanford,  137  N.  Y. 
497,  88  N.  £.  546;  Boyer  v.  £a3t,  161 
N.  Y.  580,  76  Am.  St.  Rep.  290.  56  N. 
E.  114;  Graflf  v.  Portland  Town  & 
Mineral  Co.  12  Colo.  App.  106,  54  Pac. 
864;  Hoyt  v.  Pawtucket  Inst.  110  lU. 
390;  Chapman  v.  Bank  of  California, 
97  Cal.  155,  81  Pac.  896;  Sheldon  v. 
Rockwell,  9  Wis.  166,  76  Am.  Dec.  269; 
Davis  V.  Fox,  59  Mo.  127. 

Messrs.  Lewis  W.  Bickneil  and 
Campbell  &  Walton,  for  respondents: 

Defendant  was  forbidden  as  a  mat- 
ter of  law  to  become  the  owner  in  his 
own  right  of  the  property  belonging  to 
his  trust. 

Rogers  v.  Rogers,  1  Hopk.  Ch.  515, 
affirmed  in  8  Wend.  503,  20  Am.  Dec. 
716;  Evertson  v.  Tappen,  5  Johns.  Ch. 


497 ;  Van  Home  v.  Fonda,  5  Johns.  Ch. 
888 ;  Turner  v.  Fryberger,  94  Minn.  433, 
110  Am.  St.  Rep.  375,  103  N.  W,  217; 
Arnold  V.  Smith,  121  Minn.  116,  140  N. 
W.  748;  89  Cyc.  298;  1  Perry,  Trusts, 
5th  ed.  205. 

No  lapse  of  time  is  a  bar  to  an  action 
on  a  direct  or  express  trust  as  between 
the  trustee  and  the  beneficiary. 

Bostwick  v.  Dickson,  6>  Wis.  693,  26 
N.  W.  649;  White  v.  Fitzgerald,  19 
Wis.  480;  WiUiams  v.  Williams,  82  Wis. 
393,  62  N.  W.  429;  Powers  v.  Powers, 
28  Wis.  659;  CentervUle  v.  Turner 
County.  25  S.  D.  800,  126  N.  W.  606; 
2  Perry,  Trusts,  §  863;  Speidel  v.  Hen- 
rici,  120  U.  S.  877,  30  L.  ed.  718,  7  Sup. 
Ct.  Rep.  610;  Lamberton  v.  Youmans, 
84  Minn.  109,  86  N.  W.  894;  Smith  v. 
Glover,  44  Minn.  260,  46  N.  W.  406; 
Cone  V.  Dunham,  69  Conn.  145,  8  L.R.A. 
647,  20  Atl.  311 ;  Rubey  v.  Barnett,  12 
Mo.  3,  49  Am.  Dec.  112:  Wilson  v. 
WeUes,  79  Minn.  58,  81  N.  W.  549; 
Reynolds  v.  Sumner,  126  IlL  53, 1  L.RA. 
327,  9  Am.  St.  Rep.  528,  18  N.  E.  834; 
Gisborn  v.  Charter  Oak  L.  Ins.  Co.  142 
U.  S.  326,  36  L.  ed.  1029,  12  Sup.  Ct. 
Rep.  297 ;  Miles  v.  Thome,  38  Cal.  885. 
99  Am.  Dec.  384;  Bacon  v.  Rives,  106 
U.  S.  99,  27  L.  ed.  69.  1  Sup.  Ct.  Rep. 
8;  Hearst  v.  Pujol,  44  Cal,  230;  Parker 
V.  Bethel  Hotel  Co.  96  Tenn.  262,  81 
L.R.A.  706,  34  S.  W.  209;  Loring  v. 
Palmer,  118  U.  S.  821,  30  L.  ed.  211,  6 
Sup.  Ct.  Rep.  1078;  Oliver  v.  Piatt,  3 
How.  833,  11  L.  ed.  622;  Hovey  v.  Brad- 
bury, 112  Cal.  620,  44  Pac.  1077. 

When  one  betrays  a  trust  and  appro- 
priates trust  property  to  his  own  use 
it  is  called  a  fraud. 

Lightner  Min.  Co.  v.  Lane,  161  Cal. 
689,  120  Pac.  771,  Ann.  Cas.  1918C, 
1093. 

The  statute  did  not  begin  to  run  nor 
were  any  laches  imputable  to  the  plain- 
tiffs until  a  discovery  by  them  that  a 
fraud  had  been  perpetrated  against 
them  by  defendant. 

Lewis  V.  Welch,  47  Minn.  198,  48  N. 
W.  608,  49  N.  W.  665;  Cock  v.  Van  Et- 
ten,  12  Minn.  f22,  Gil.  481;  Larsen  v. 
Utah  Loan  &  T.  Co.  23  Utah,  449.  65 
Pac.  208;  25  Cyc.  1189,  note  68;  Bailey 
V.  Glover,  21  Wall.  342,  22  L.  ed.  636; 
Dorsey  Mach.  Co.  v.  McCaffrey,  189 
Ind.  545,  47  Am.  St.  Rep.  290,  38  N.  E. 
208;  Waer  v.  Skinner,  46  Md.  257,  24 
Am.  Rep.  517;  Way  v.  Cutting,  20  N. 
H.  187;  Comfort  v.  Robinson,  155  Mich. 
148,  118  N.  W.  943;  Faust  v.  Hosford. 
119  Iowa,  97,  98  N.  W.  58;  O'Dell  v. 
Burnham.  61  Wis.  562,  21  N.  W.  635; 
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Higgiiu  V.  Grouse,  147  N.  Y.  411,  42 
N.  E.  6;  Ferris  v.  Henderson,  12  Pa. 
49,  51  Am.  Dec.  580;  Stearns  v.  Hoch- 
brunn.  24  Wash.  206,  64  Pac.  165;  La- 
taiUade  v.  Orena,  91  Cal.  565,  25  Am. 
St  Rep.  219,  27  Pac.  924;  Wilder  v. 
Secor.  72  Iowa,  161,  2  Am.  St.  Rep. 
286,  38  N.  W.  448;  Forsyth  v.  Easter- 
day,  63  Neb.  887,  89  N.  W.  407;  Ray- 
mond V.  Schriever  Bros.  63  Neb.  719, 
89  N.  W.  308 ;  McMahon  v.  McGraw,  26 
Hris.614. 

Infancy  is  not  only  a  disability  which 
prevents  the  running  of  the  statute, 
but  evidence  of  infancy,  coupled  with 
the  statement  of  ignorance  of  the  cause 
of  action,  may  excuse  a  plaintiff  from 
having  asserted  a  right. 

16  Cyc.  168 ;  Carter  v.  Chattanooga, 
—  Tenn.  — ,  48  S.  W.  117;  Copen  v. 
Flesher,  1  Bond,  440,  Fed.  Cas.  No. 
3,211;  Goss  v.  Herman,  20  N.  D.  295, 
127  N.  W.  78;  Lind  v.  Webber,  36  Nev. 
«23,  SO  L.R.A.(N.S.)  1046,  134  Pac. 
461.  135  Pac.  139,  141  Pac.  458,  Ann. 
Cas.  191«A.  1202;  Dusenbery  v.  Bid- 
well  86  Kan.  666,  121  Pac.  1098;  Mur- 
phy V.  Cady,  145  Mich.  33,  108  N.  W. 
493;  Cha^e  v.  Boughton,  93  Mich.  285, 
54  N.  W.  44;  Wills  v.  Nehalem  Coal  Co. 
52  Or.  70.  96  Pac.  528;  Wall  v.  Meilke. 
89  Minn.  232,  94  N.  W.  688;  Campbell 
V.  Spears.  120  Iowa,  670,  94  N.  W.  1126; 
Nicholson  v.  Nicholson,  83  Kan.  223, 
109  Pac.  1086;  Holterhoif  v.  Mead,  86 
Minn.  42.  29  N.  W.  675;  American  Nat. 
Bank  v.  Fidelity  &  D.  Co.  21  L.R.A. 
(N.S.)  963.  note. 

The  possession  of  one  cotenant  is  the 
possession  of  all,  and  the  Statute  of 
Limitations  does  not  even  begin  to  run 
until  there  has  been  an  ouster' of  the 
cotenant  complaining. 

28  Cyc.  23;  McPheeters  v.  Wright, 
124  Ind.  560.  9  L.R.A.  176, 24  N.  E.  734; 
Hoy  V.  Hoy,  89  Iowa,  511,  56  N.  W.  668; 
Van  Home  v.  Fonda,  6  Johns.  Ch.  388 ; 
Lewis  V.  Jacobs,  153  Mich.  664,  117  N. 
W.  32>;  Conner  v.  Craig,  132  C.  C.  A. 
639,  216  Fed.  729;  Yarwood  v.  Johnson, 
29  Wash.  643.  70  Pac.  123,  22  Mor.  Min. 
Rep.  398:  Cook  v.  Webb,  21  Minn.  428; 
Schuster  v,  Schuster,  84  Neb.  98,  29 
LjUL(N.S.;  224,  120  N.  W.  948,  18 
Ann.  Cas.  1078:  Names  t.  Names,  48 
Xeb.  701.  67  N-  W.  751. 

When  a  cotenant,  in  violation  of  his 
iatf,  becomes  the  owner  of  the  out- 
standing title  to  the  property,  the  sub- 
ject of  the  cotenancy,  he  becomes  a 
trustee  ot  a  constructive  trust  by  reason 
of  bia  vioistioh  of  his  fiduciary  respon- 
sibiUty  to  his  cotenants. 


Van  Home  v.  Fonda,  6  Johns.  Ch. 
388;  Starkweather  v.  Jenner,  216  U.  S. 
624,  54  L.  ed.  602,  30  Sup.  Ct.  Rep. 
382,  17  Ann.  Cas.  1167. 

By  paying  taxes  defendant  acquired 
no  rights  against  his  cotenants  except 
the  right  to  be  reimbursed. 

38  Cyc.  51;  Rothwell  v.  Dewees,  2 
Black,  613,  17  L.  ed.  309;  Venable  v. 
Beauchamp,  8  Dana,  321,  28  Am.  Dec. 
74. 

Plaintiffs  are  not  estopped  nor  guilty 

Sanborn  v.  Eads,  38  Minn.  211,  36 
N.  W.  338;  Fitzgerald  v.  Fitzgerald  & 
M.  Constr.  Co.  44  Neb.  463,  62  N.  W. 
899;  Wall  v.  Meilke,  89  Minn.  232,  94 
N.  W.  688. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  if 
it  appears  that  the  evidence  is  false, 
improbable,  or  unworthy  of  credence. 

29  Cyc.  906;  Simonson  v.  Aney.  26 
S.  D.  121,  128  N.  W.  319;  Wherry  v. 
Duluth,  M.  &  N.  R.  Co.  64  Minn.  415, 
67  N.  W.  223,  12  Am.  Neg.  Cas.  163; 
Upton  V.  Levy,  39  Neb.  331,  58  N.  W. 
95;  Knox  v.  Bigelow,  15  Wis.  415; 
Kellog  V.  Ballard,  10  Wis.  440;  29  Cyc. 
873;  Fisk  v.  Fehrs,  32  N.  D.  119,  155 
N.  W.  676;  Damon  v.  Mullen,  6  S.  D. 
554,  62  N.  W.  380;  Ochsenreiter  v. 
George  C.  Bagley  Elevator  Co.  11  S.  D. 
91,  75  N.  W.  822;  Rieger  v.  SchaiMe, 
85  Neb.  221,  122  N.  W.  860;  Ernster  v. 
Christianson,  24  S.  D.  103,  123  N.  W. 
711;  Goose  River  Bank  v.  Gilmore,  3 
N.  D.  188,  54  N.  W.  1032;  Upton  v. 
Levy,  39  Neb.  331,  58  N.  W.  95. 

Smith,  J.,  delivered  the  opinion  of 
the  court: 

Action  by  plaintiffs,  claiming  as 
cotenaiits  with  defendant,  to  estab- 
lish a  trust  in  defendant  as  to  real 
property,  to  quiet  title  in  plaintiffs, 
and  for  an  accounting  for  rents  and 
profits.    Defendant  filed  a  demurrer 
to  the  complaint  for  want  of  facts, 
which  was  overruled,  and  this  rul- 
ing'is  assigned  as  error.    Thereaft- 
er   defendant    answered,    and   the 
cause  was  tried  by  the  court  upon 
the  merits,  resulting   adversely   to 
defendant.    It  is  settled  in  this  jur- 
isdiction   that    the    filing    of    an 
answer  and  a  trial 
on  the  merits  after  w«tVeF*'o7die- 
a  demurrer  waives  ~„""*P7*""* 
the   demurrer   and 
the  right  of  appeal  from  an  adverse 
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decision  thereon.  Pierson  v.  Minne- 
haha County,  26  S.  D.  462,  128  N. 
W.  616,  Ann.  Cas.  1918B,  386.  This 
waiver,  however,  does  not  extend  to 
an  alleged  error  presenting  a  like 

question  as  to  the 
tf^Si^TiJl'  sufficiency  of  facts, 
w«i«t  of  tacts  vr  or  Want  of  jurisdic- 
jnriauetioB.         tion  upou  a  proper 

record  on  '  appeal 
from  the  judgment.  Pierson  v. 
Minnehaha  County,  28  S.  D.  534,  38 
L.R.A.(N.S.)  261, 184  N.  W.  212. 

It  is  not  the  theory  of  our  ssrstem 
of  appellate  procedure  to  permit  the 
reversal  of  judgments  after  a  trial 
upon  the  merits,  for  defects  in 
pleadings  which  might  have  been 
remedied  by  amendment  prior  to  or 
at  the  trial.  But  the  sufficiency  or 
insufficiency  of  the  facts  proved  at 
the  trial,  or  want  of  jurisdiction  of 
the  person  or  subject-matter,  ap- 
parent from  the  trial  record,  may 
always  be  reviewed  upon  proper  ex- 
ceptions and  assignments  of  error. 
Questions  as  to  the  sufficiency  or 
insufficiency  of  the  facts  proved  are 
controlled  by  the  rules  governing 
the  review  of  findings  of  fact  by  the 
trial  court.  Any  questions  raised 
by  the  demurrer  as  to  the  sufficiency 
of  the  facts  pleaded  have  become 
immaterial,  and  are  not  subject  to 
review  upon  this  appeal.  But  it  is  ' 
proper,  regardless  of  the  insuffi- 
ciency of  the  pleadings,  to  review 
assignments  of  error  which  chal- 
lenge the  sufficiency  of  the  evidence 
to  sustain  the  findings  and  judg- 
ment. The  assignments  of  error  in 
this  case  present  no  question  as  to 
the  competency  or  relevancy  of  evi- 
dence. The  following  facts  are  un- 
disputed: One  John  K.  Stianson 
died  intestate  in  Day  county,  on  No- 
vember 29,  1895.  The  decedent,  at 
the  time  of  his  death,  was  owner  of 
the  real  property  in  dispute.  The 
plaintiffs  and  defendant  are  heirs  at 
law  of  the  decedent,  each  entitled  to 
an  undivided  one-fifth  interest  in 
said  real  property.  On  January  10, 
1896,  the  defendant,  on  his  own  pe- 
tition, was  appointed  administrator, 
and  qualified  and  acted  until  Janu- 
ary 19,  1898,  when  administration 


proceedings  were  closed  and  he  was 
discharged  by  order  of  the  county 
court.  When  John  E.  Stianson 
died,  there  was  a  mortgage  on  the 
real  property  in  the  sum  of  $350, 
which  became  due  shortly  a^r  de- 
fendant was  appointed  administra- 
tor, remained  unpaid,  and  was  fore- 
closed on  March  27,  1897.  Defend- 
ant purchased  the  land  at  the  fore- 
closure sale  in  his  own  name  for 
$433,  the  amount  due  on  the  mort- 
gage, and  on  March  27,  1898,  re- 
ceived the  sheriif's  deed  therefor  in 
his  own  name.  The  deed  was  duly 
recorded  the  day  it  was  issued. 
Prior  to  receiving  said  deed,  defend- 
ant was  in  possession  of  the  prem- 
ises as  administrator.  When  he 
took  possession  of  the  property  as 
administrator,  in  January,  1896,  tiie 
plaintiffs  Katherine  SliaDsen  and 
Sam  E.  Stianson  were  of  adult  age, 
and  plaintiffs  Laura  and  Carrie 
Stianson,  twin  sisters,  -were  about 
ten  years  of  age. 

It  will  be  noted  that  the  sheriff's 
deed  was  issued  to  defendant  about 
two  months  after  his  discharge  as 
administrator.  From  that  time  he 
remained  in  the  exclusive  posses- 
sion, occupancy,  and  use  of  the  land 
until  the  beginning  of  this  action, 
on  September  27,  1914.  The  plain- 
tiffs Laura  Stianson  and  Carrie  Sti- 
anson became  of  adult  age  more 
than  nine  years  prior  to  the  com- 
mencement of  this  action.  The 
mortgage  and  the  proceedings  on 
foreclosure  were  all  made  matters 
of  public  record  as  they  ti:anq>ired. 
On  February  29,  1916,  after  the 
entry  of  judgment  in  the  action 
awarding  plaintiffs  and  defendant 
each  a  one-fifth  interest  in  the  real 
estate  as  heirs  and  cotenants,  the 
plaintiff  Sam  E.  Stianson  filed  a  dis- 
claimer of  any  right  or  title  thereto, 
and  the  juds^nt  was  modified  to 
adjudge  a  dismissal  of  the  action  on 
its  merits  as  to  him.  The  dfect  of 
the  modified  judgment  was  to 
award  to  Eatherine,  Laura,  and 
Carrie  Stianson  each  a  one-fifth  in- 
terest in  the  land,  the  other  two- 
fifths  interest  remaining  in  the 
defendant.   Defendant  denied  plidn- 
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tiffs'  allegations  of  fraud  in  suffer- 
insr  foreclosure  proceedings,  and  in 
his  purchase  of  the  land  at  liie  fore- 
closure sale; -alleged  that  both  the 
estate  'and  tfa»  plaintiff  heirs  were 
without  funds,  or  resources  to  pay 
the  mortgage  indebtedness;  that 
plaintiffs  Eatherine  Stianson  and 
Laura  and  Carrie  Stianson  consent- 
ed to  his  becoming  purchaser  of 
their  interests  at  the  foreclosure 
sale;  that  he  had  been  in  open,  no- 
torious, and  adverse  possession 
since  the  date  of  the  sheriff's  deed, 
witii  full  knowledge  and  acqui- 
escence of  all  the  plaintiffs ;  pleaded 
both  the  six  and  ten  year  Statutes 
of  Limitation;  and  that  plaintiffs 
had  been  guilty  of  laches  which 
should  estop  them  from  maintain- 
ing this  action. 

The  trial  court  found,  in  sub- 
stance, that  the  defendant,  while 
acting  as  administrator,  permitted 
the  mortgage  to  be  foreclosed,  and 
purchased  tiie  land  with  intent  to 
defraud  plaintiffs  and  deprive  them 
of  their  interest  in  the  estate;  that 
none  of  the  plaintiffs  had  any  Imowl- 
edge'of  the  wrongful  acts  of  the 
defendant  in  thus  acquiring  title  to 
their  interests  in  the  property,  and 
did  not  know  of  their  rights  until 
shortly  before  this  action  was  com- 
menced; that  they  had  proceeded 
with  due  diligence  in  seeking  to  en- 
force their  rights,  and  tiiat  plaintiffs 
never  knew  of  and  never  consented 
to  or  acquiesced  in  the  purchase  by 
defendant  of  their  interests. 

Api)ellant  assigns  as  error  the 
finding  of  the  trial  court  that  he 
suffered  the  mortgage  to  be  fore- 
closed and  purchased  the  land  with 
intent  to' defraud  plaintiffs  and  de- 
prive them  of  their  interest  therein, 
contending  that  there  is  no  evidence 
in  the  record  to  sustain  such  a  find- 
ing. Appellant  also  assigns  as 
error  the  finding  of  the  trial  court 
that  plaintiffs  had  no  knowledge  of 
defendant's  acts  in  acquiring  title 
to  the  property,  for  the  reason  that 
such  finding  is  against  the  prepon- 
derance of  the  evidence  and  wholly 
unsupported  thereby.  Appellant 
further  assigns  as  error  the  finding 
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of  the  trial  court  that  the  plaintiffs 
never  acquiesced  in  his  purchase 
and  possession  of  the  land,  alleging 
that  such  finding  is  contrary  to  the 
clear  preponderance  of  the  evidence. 
A  careful  scrutiny  of  the  evidence 
and  of  the  entire  record  fails  to 
show  any  act  or  any  conduct  on  the 
part  of  defendant  from  which  an 
actual  fraudulent  intent  might  be 
inferred.  So  far  as  the  record  dis- 
closes he  never  attempted  to  conceal 
his  acts,  or  by  word  or  deed  to  de- 
ceive or  mislead  plaintiffs,  or  any  of 
them,  in  his  dealings  with  them  or 
with  the  estate,  or  with  the  real 
property.  It  stands  undisputed  that 
the  estate  was  insolvent,  and  that 
the  general  creditors  received  only 
about  75  cents  on  the  dollar  from 
the  estate.  It  is  shown  by  the  tes- 
timony of  the  plaintiffs  themselves 
that  they  were  wholly  without 
means  to  redeem  or  protect  their  in- 
terests from  the  foreclosure  sale. 
The  undisputed  evidence  shows  that 
during  the  period  of  administration 
the  rents  and  profits  from  the  land 
were  accounted  for  and  turned  into 
the  estate  in  full.  The  trial  court 
found,  in  substance,  that,  from  the 
date  of  the  sheriff's  deed,  the  de- 
fendant occluded  plaintiffs  from 
possession  of  the  land,  continued  in 
uninterrupted  possession  thereof, 
received  the  rents  and  profits  aris- 
ing therefrom  during  all  the  years 
from  1898,  and  paid  the  taxes  on 
the  land  each  year  down  to  the  time 
of  the  trial.  The  purchase  of  the 
entire  estate  at  the 
mortgage  sale  by 
the  respondent  as 
cotenant  was  not  in  itself  a  fraud- 
ulent act.  The  trust  relation  as  to 
his  cotenants  would  arise  only  aft- 
er he  had  acquired  title  at  such  sale, 
and  fraud  in  that  relation  would 
have  its  inception  only  when  he  in- 
tended and  attempted  wrongfully 
to  appropriate  to  his  own  use  the  in- 
terests of  his  cotenants.  Mandeville 
V.  Solomon,  39  Cai.  125.  His  rela- 
tion to  the  property  as  cotenant  and 
his  relation  to  the  same  property  as 
administrator  of  the  estate  to  which 
it  belonged  are  distinct.    The  conse- 
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quences  which  flow  from  his  acqui- 
sition of  the  title  of  his  cotenants 
and  those  which  flow  from  his  pur- 
chase of  property  belonging  to  the 
estate  of  which  he  was  administra- 
tor are  not  controlled  by  the  same 
presumptions  and  rules.    But   the 

trust  which  would 
ItVi^'t'^^'"  arise  in  either  case 
•h«"r;jrter.  js  "ot  an  cxpress, 

but  a  constructive 
or  implied,  trust.  The  relation  of 
one  acting  as  administrator  to  real 
property  which  belongs  to  the  es- 
tate must  be  considered  separately. 
Respondents'  counsel  contend 
that  an  administrator,  as  such,  be- 
comes the  trustee  of  an  express 
trust  as  to  the  title  to  real  property 
belonging  to  the  estate.  The  fallacy 
of  his  assumption  is  apparent  from 
the  fact  that  the  title  descends  to 
and  becomes  vested  in  the  heirs  up- 
on the  death  of  the  decedent,  sub- 
ject only  to  its  disposition  for 
payment  of  creditors,  and  never  be- 
comes vested  in  the  administrator 
in  the  course  of  administration 
proceedings.  Under  ou;*  statute  this 
is  true  also  of  the  title  to  personal 
propjerty.  Civil  Code,  §  1093.  The 
administrator  is  vested,  not  with  the 
title,  but  with  certain  powers  and 
duties  as  a  trustee,  and  where, 
through  a  wrongful  act  constituting 
a  violation  of  his  duties  as  such 
trustee,  he  acquires  the  title  to  prop- 
erty, either  real  or  personal,  belong- 
ing to  the  estate,  he  holds  such  title 
as  trustee  of  a  resulting  trust,  but 
not  as  trustee  of  an  express  trust. 
This  is  made  entirely  clear  by  § 
1616,  Civil  Code,  which  declares  that 
"one  who  gains  a  thing  by  .  .  . 
the  violation  of  a  trust  or  other 
wrongful  act  is  ...  an  invol- 
untary trustee  of  the  thing  gained, 
for  the  benefit  of  the  person  who 
would  otherwise  have  had  it,"  and 
by  §  1609:  "An  involuntary  trust 
is  one  which  is  created  bv  operation 
of  law." 

It  follows  that  Stianson,  even  if 
it  be  held  that  he  violated  his  duty 
as  administrator  in  acquiring  title 
to  the  land,  which  we  do  not  con- 
cede, holds  it  as  trustee  of  a  result- 


ing or  involuntary  trust,  and  not  as 
trustee  of  an  express  trust.  Dillin- 
ger  V.  Kelley,  84  Mo.  561;  Earl  v. 
Halsey,  14  N.  J.  Eq.  332;  Johns 
V.  Norris,  22  N.  J.  Eq.  102 ;  Meaner 
V.  Hamilton,  27  Pa.  137;  Hollings- 
worth  V.  Spaulding,  54  N.  Y.  636; 
Re  Monroe,  142  N.  Y.  490,  37  N.  E. 
517.  For  the  purposes  of  this  ap- 
peal, the  character  and  inception  of 
the  alleged  trust  title  are  material 
to  a  consideration  of  the  defenses 
of  laches  and  the  Statutes  of  Limi- 
tation, in  determining  the  time  from 
which  such  statutes  begin  to  run, 
or  from  which  laches  may  be  im- 
puted. 

Whether  appellant's  relation  to 
the  property  be  such  as  would  arise 
out  of  wrongful  dealings  with  the 
property  of  his  cotenants,  or  bis  re- 
lation to  the  property  be  that  of 
administrator  fraudulently  seeking 
to  misappropriate  property  belong- 
ing to  the  estate,  a  constructive 
trust  only  could 
arise  out  of  his  acts  kU'l*o*;,^:S««'l.« 
maleficio.  As  to  an  "^,^";,i'"""*~ 
express  trust,  the 
rule  is  well  settled  that  the  running 
of  Statutes  of  Limitation  and  laches 
begins  at  the  time  such  trust  is 
openly  repudiated,  or  acts  are  done 
by  the  trustee  which  are  hostile  to, 
or  in  fraud  of,  the  rights  of  the  ben- 
eficiaries, and  of  which  they  have 
actual  knowledge,  or  of  facts  from 
which  knowledge  must  be  imputed 
to  them.  This  case  belongs  in  the 
class  of  constructive  or  involuntary 
trusts  arising  from  alleged  wrong- 
ful acts.  So  far  as  the  results  which 
flow  from  the  existence  of  such  a 
trust  are  concerned,  it  is  wholly  im- 
material whether  such  acts  are 
found  to  be  fraudulent  in  fact,  or  be 
deemed  fraudulent  in  law.  The  in- 
tent with  which  the  acts  were  done 
becomes  wholly  immaterial.  "The 
trust  arises  with  the  same  effect  re- 
gardless of  the  intent.  As  to  the 
title  to  this  real  estate,  the  defend- 
ant, prior  to  his  purchase  of  tiie 
land,  occupied  no  position  of  trust 
toward  these  plaintifl^s,  other  than 
a  duty  to  account,  as  administrator, 
for  the  rents  and  profits  during  and 
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for  the  purposes  of  administration. 
Assuming  for  the  purposes  of  this 
appeal  that  defendant  by  his  pur- 
chase of  the  land  became  the  trustee 
of  an  involuntary  trust  as  to  his  co- 
tenants,  the  bar  of  the  Statute  of 
Limitations  and  the  effect  of  laches 
remain  to  be  considered,  and  are  de- 
cisive of  this  case.  Appellant  cites 
numerous  authorities  to  the  effect 
that  neither  laches  nor  Statutes  of 
Limitation  may  be  invoked  by  the 
trustee  of  an  express  trust  in  an  ac- 
tion by  the  cestui  que  trust  to 
enforce  his  rights.  Perry,  Trusts, 
§  863;  Speidel  v.  Henrici,  120  U.  S. 
377,  30  L.  ed.  718,  7  Sup.  Ct.  Rep. 
610;  Lamberton  v.  Youmans,  84 
Minn.  109,  86  N.  W.  894. 

The  Yloctrine  announced  in  these 
authorities  is  applicable  only  to  ex- 
press trusts,  and  has  no  application 
to  constructive  or  involuntary 
trusts.  Newsom  v. ,  Bartholomew 
County,  103  Ind.  526,  3  N.  E.  163; 
Hecht  V.  Slaney,  72  Cal.  363, 14  Pac. 
88;  Matthews  v.  Simmons,  49  Ark. 
468,  5  S.  W.  797 ;  Speidel  v.  Henrici, 

120  U.  S.  377,  30  L.  ed.  718,  7  Sup. 
Ct.  Rep.  610.    In  Broder  v,  Conklin, 

121  Cal.  282,  53  Pac.  699,  that  court 
says:  "No  repudiation  of  a  con- 
structive trust  by  the  trustee  is  re- 
quired in  order  to  set  the  Statute  of 
Limitations  in  motion.  A  cause  of 
action  is  created  in  favor  of  the  ben- 
eficiary at  the  very  moment  the  law 
creates  the  trust."  Lammer  v.  Stod- 
dard, 103  N.  Y.  672,  9  N.  E.  328. 

As  we  have  seen,  no  express  trust 
was  created  by  appellant's  purchase 
and  acquisition  of  the  title.    It  is 

clear  that  plaintiff's 
T^SS::^^^'    ri»ht  to  an    action 

m  equity  to  estab- 
lish an  involuntary  trust  accrued 
the  instant  appellant  acquired  such 
title.  To  meet  this  proposition,  re- 
spondents contend  that  appellant's 
acquisition  of  the  title  of  his  coten- 
ants  was  fraudulent  in  law,  and  that 
under  §  60,  Code  Civil  Procedure,  a 
cause  of  action  will  not  be  deemed 
to  have  accrued  until  the  discovery 
by  the  aggrieved  parties  "of  the 
facts  constituting  the  fraud."  The 
finding  of  the  trial  court  as  to  plain- 


tiffs' discovery  of  the  fraud  is  not 
sustained  by  the  evidence  or  the  law. 
In  this  case  every  fact  essential  to 
disclose  and  to  constitute  a  con- 
stiructive  trust  in  appellant  was 
matter  of  public  record  for  more 
than  seventeen  years  before  this  ac- 
tion was  begun,  and  for  at  least  nine 
years  after  the  minors  became  of 
age.  Plaintiffs  must  be  held  to  have 
knowji  that  the  land  had  belonged 
to  the  deceased,  and  that  they  had 
interests  therein  as  his  heirs;  that 
defendant  was  acting  as  adminis- 
trator of  the  estate;  that  the  land 
was  mortgaged,  and 
that  the  estate  was  iJ«i\?rr e"o?d.'" 
without  money  or 
resources  to  pay  the  mortgage  ;tiiat 
the  mortgage  was  foreclosed  and  the 
land  bought  in  by  defendant  while 
acting  as  administrator. 

Briefly  stated,  the  following  facts 
are  undisputed :  On  the  19th  day  of 
January,  1898,  the  defendant  was 
discharged  as  administrator  of  the 
estate  of  John  K.  Stianson.  He  pur- 
chased the  land  at  foreclosure  sale 
on  March  27,  1897.  The  sheriff's 
deed  was  issued  on  the  27th  day  of 
March,  1898,  and  on  that  date  was 
duly  recorded  in  the  office  of  the 
register  of  deeds  of  Day  countj', 
something  more  than  two  months 
after  his  discharge  as  such  adminis- 
trator. Since  that  time  and  up  to 
the  beginning  of  this  action,  on  Sep- 
tember 27,  1914,  as  found  by  the 
trial  court,  the  defendant  remained 
in  the  exclusive  possession,  occu- 
pancy, and  use  of  the  land.  It  is 
undisputed  that  Katherine  Stianson 
and  Laura  and  Carrie  Stianson  at 
all  times  lived  in  the  immediate  vi- 
cinity of,  and  sometimes  visited,  the 
land.  Plaintiff  Sam  K.  Stianson  is 
no  longer  a  party  to  this  action. 
None  of  the  plaintiffs  was  under 
any  legal  disability  for  over  nine 
years  of  this  time.  This  action  was 
begun  at  least  nine  years  after  the 
disability  of  minority  of  two  of  the 
plaintiffs  had  ceased.  During  all 
this  time  the  defendant  was  in  sole 
possession,  claiming  title,  paid  the 
taxes,  and  received  and  appropriat- 
ed to  his  own  use  rents  and  profits 
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from  the  land,  and  was  never  called 
upon  to  account  therefor  by  plain- 
tiffs, nor  did  plaintiffs  at  any  time 
offer  to  contribute  to  the  payihent 
of  the  mortgage  indebtedness  or 
taxes,  or  make  any  claim  to  the  land 
as  tenants  in  common  or  otherwise. 
During  all  this  time  the  foreclosure 
proceedings  and  the  sheriff's  deed 
to  defendant  were  of  public  record, 
as  were  all  matters  relating  to  the 
administration  of  the  estate.  There 
is  absolutely  nothing  in  the  record 
tending  to  show  that  defendant  ever 
sought  to  or  did  mislead  plaintiffs 
as  to  their  legal  rights,  or  sought  to 
conceal,  or  attempt  to  conceal,  from 
them  any  act  on  his  part  relative  to 
this  land,  either  as  administrator 
or  as  cotenant. 
Defendant  had  the  right,  as  co- 
tenant,  to  purchase 
moX^rimit't^'  the  property  under 
Rr;^'iS«  "2:r..  »"  outstanding  en- 
cumbrance, for  his 
own  protection.  Mandeville  v.  Solo- 
mon, 39  Gal.  125;  Stevens  v. 
Reynolds,  14S  Ind.  467,  62  Am.  St 
Rep.  422,  41  N.  E.  931;  Reed  v. 
Reed,  122  Mich.  77,  80  Am.  St.  Rep. 
541,  80  N.  W.  996 ;  Morris  v.  Rose- 
berry,  46  W.  Va.  24,  32  S.  E.  1019; 
McFarlin  v.  Leaman,  —  Tex.  Civ. 
App.  — ,  29  S.  W.  44 ;  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  639. 

For  more  than  nine  years  these 
plaintiffs,  with  knowledge  of  all  the 
facts,  have  slept  upon  their  rights 
without  seeking  to  participate  in 
the  benefits  of  the  purchase  by  de- 
fendant of  this  property  at  the  fore- 
closure sale,  and  without  at  any 
time  offering  to  pay  any  share  of 
the  encumbrance  on  the  land,  or  any 
of  the  taxes  accruing  thereon,  for 
more  than  seventeen  years.  Plain- 
tiffs are  in  no  position  to  allege  that 
they  were  without  knowledge,  dur- 
ing at  least  nine  years,  of  every  fact 
essential  to  the  as- 
KSiSl"*"*  sertion  of  their 
legal  rights.  Public 
records  are  equivalent  to  actual 
knowledge  of  facts  there  appearing. 
Ft.  Pierre  v.  Hall,  19  S.  D.  663,  117 
Am.  St.  Rep.  972,  104  N.  W.  470; 
Ck>e  V.  Sloan,  16  Idaho,  49, 100  Pac. 


854 ;  Garfield  County  v.  Renshaw,  22 
L.R.A.(N.S.)  207,  with  monograph 
note  (23  Okla.  56,  99  Pac.  638)  ; 
Lewis  V.  Welch,  47  Minn.  193,  48  N. 
W.  608,  49  N.  W.  666,  is  a  case 
largely  relied  upon  by  respondent. 
An  administrator  foreclosed  a  mort- 
gage belonging  to  the  estete  and 
employed  a  third  person  to  bid  in 
the  property  for  his  benefit.  The 
fact  that  the  administrator  was  the 
real  purchaser  was  concealed  from 
the  heirs,  and  did  not  appear  of 
record.  The  administrator  was  held 
to  be  the  trustee  of  an  express  trust 
because  the  mortgage  iteelf  was 
property  of  the  estate ;  and,  the  land 
being  proceeds  of  the  mortgage,  he 
was  charged  as  trustee  as  though 
money  had  been  received  instead  of 
land.  It  was  held  that  because  the 
plaintiff  had  no  notice,  actual  or 
constructive,  that  the  purchase  was 
for  the  benefit  of  the  administrator, 
he  was  not  guilty  of  laches,  and  that 
the  Statute  of  Limitations  did  not 
run  until  the  discovery  of  that  fact. 
But  the  court  reserved  a  decision  as 
to  what  might  have  been  the  rights 
of  the  parties  had  the  administrator 
himself  openly  bid  in  the  property, 
paid  the  purchase  price,  and  ac- 
counted for  the  same  as  adminis- 
trator of  the  estete. 

It  is  suggested  that  tiie  decision 
of  this  court  in  Bidwell  v.  Smith,  23 
S.  D.  120,  120  N.  W.  880,  should 
rule  this  case.  That  case  involved 
a  breach  of  trust  by  an  adminis- 
trator, but  did  not  involve  any  ques- 
tion of  title  to  either  real  or 
personal  property.  Bidwell,  while 
acting  as  administrator,  was  author- 
ized by  the  county  court  to  compro- 
mise a  claim  for  $1,964  against  the 
estete  by  paying  $425.  He  there- 
upon bought  and  took  an  assignment 
of  the  claim  to  himself,  and  sued 
the  heirs  for  $1,964.  This  court 
held  him  guilty  of  a  breach  of  duty, 
and  that  the  estete  should  be  given 
the  benefit  of  the  transaction.  That 
case  did  not  hold  that  the  acquisi- 
tion by  the  trustee  of  an  express 
trust,  of  a  titie  to  trust  property, 
where  the  title  had  not  been  placed 
in  him  by  tiie  terms  of  the  express 
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ttuat,  would  result  in  the  creation 
of  an  express  trust  as  to  such  title, 
which  appears  to  be  the  view  of 
some  of  our  associates. 
While  the  rule  is  well  settled 
that     equity     will 

Zio'^v.Mh!^'  Jiot  permit  a  co- 
ot o«utudinc  tenant  to  acquire 
an  adverse  claim 
to  common  property 
through  administration  proceedings, 
or  otherwise,  for  his  own  benefit,  to 
the  jexclusion  of  his  cotenants,  it  re- 
quires the  exercise  of  reasonable 
diligence  on  the  part  of  a  cotenant 
having  or  charged  with  knowledge 
of  all  the  facts,  in  making  an  elec- 
-rirtt  of  ««t—  tion  to  participate 
ant  to  partiei-  in  the  benefits  of 
p..^.i.»«e..    gy^^      transaction. 

and  within  a  reasonable  time  to 
bear  his  portion  of  the  expenditures 
necessarily  involved  therein.  He 
will  not  be  pennitted  to  make  such 
election  a  means  of  speculation  by 
delaying  until  some  circumstance, 
such  as  an  increase  in  value  of  the 
land,  may  determine  his  course.  We 
are  clearly  of  the  view  that  this  case 
falls  witiun  the  rule  announced  in 
Savage  V.  Bradley,  149  Ala.  169, 128 
Am.  St.  Rep.  80,  43  So.  20.  Plain- 
tiffs, with  full  knowledge,  actual  and 
implied,  of  all  the  material  facts  af- 
fecting their  legal  rights,  have  so 
long  acquiesced  in  the  acts  of  the 

defendant  as  to  ren- 
i:Si*-"i^?:e2j.  der  the  granting  of 
-«ei«y  «■  •«-  relief  mequitable 
chaae  ky* coheir,  and  to  chargB  them 

with  laches  such  as 
will  bar  the  assertion  of  their  rights. 
Stevenson  v.  Boyd,  158  Cal.  680,  19 
L.RjV.(N.S.)  625,  96  Pac.  284; 
Mandeville  v.  Solomon,  89  Cal.  126 ; 
Craven  v.  Craven,  68  Neb.  459,  94 
N.  W.  604. 

The  order  and  judgment  of  the 
trial  court  are  reversed. 

(sates,  J.,  concurring  in  result: 
I  think  that  my  respected  col- 
league has  arrived  at  the  correct 
result.    I  arrive  at  the  same  result, 
but  by  a  somewhat  different  route. 

A  trust  relation  concerning  the 
property  of  an  estate  arises  between 
an  administrator  and  the  heirs  of  a 
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deceased  person,  regardless  of  the 
fact  that  title  to  the  property  may 
not  be  lodged  in  the  administrator. 
Pom.  Eq.  Jur.  §  1077. 
Section  1618,  Civ.  Code,  provides : 
'"A  trustee  may  not  uae  or  deal 
with  the  trust  property  for  his  own 
profit,  or  for  any  other  purpose  un- 
connected with  the  trust,  in  any 
manner." 

It  is  undisputed  that  the  adminis- 
trator dealt  with  property  under  his 
control  as  administrator  for  a  pur- 
pose unouinected  wi^  the  trust; 
therefore  he  violated  that  section  of 
the  Civil  Code.  Bidwell  v.  Smith,  23 
S.  D.  120,  120  N.  W.  880.  It  will 
not  do  to  say  (or  intimate  by  declin- 
ing to  concede)  that  he  violated  no 
duty  in  purchasing  the  land  at  fore- 
closure sale,  inasmuch  as  there 
were  no  funds  available  to  pay  off 
the  mortgage.  In  bidding  at  the 
foreclosure  sale  it  was  to  his  own 
personal  interest  to  stifle  competi- 
tion. As  adndnistrator  it  was  his 
duty  to  encourage  competition.  In 
Fulton  V.  Whitney,  66  N.  Y.  548,  the 
court  well  said:  "They  were  not 
bound  to  buy  in  the  property  for  the 
benefit  of  tiie  trust  estate,  having 
no  trust  funds  applicable  to  that 
purpose;  but  they  had  no  right,  by 
undertaking  to  purchase  for  their 
own  benefit,  to  create  an  interest  in 
themselves  hostile  to  their  doty  as 
trustees.  As  purchasers  for  tiieir 
own  benefit,  it  was  to  their  interest 
to  prevent  competition  at  the  sale, 
and  to  so  manage  that  thcQr  could 
bid  in  the  property  at  the  lowest 
price,  and  this  was  directly  in  con- 
flict with  their  duty  as .  trustees. 
...  No  actual  fraud  on  the  part 
of  the  defendants  is  alleged  or 
found,  nor  is  it  necessary  that  there 
should  be.  The  object  of  the  rule 
which  precludes  trustees  from  deal- 
ing for  their  own  benefit,  in  matters 
to  which  their  trust  relates,  is  to 
prevent  secret  frauds  by  removing 
all  inducement  to  attempt  them. 
...  It  is  urged,  on  the  part  of  the 
appellants,  that  this  rule  is  not  ap- 
plicable to  the  present  case,  because 
the  mortgaged  premises  formed  no 
part  of  the  trust  estate.  This  objec- 
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tion  was  answered  by  Chancellor 
Walwojrth,  in  the  case  of  Van  Epps 
V.  Van  Epps,  9  Paige,  241,  by  saying 
that  the  rule  is  not  confined  to  trus- 
tees or  others  who  hold  the  legal 
title  to  the  property  to  be  sold,  but 
applies  universally  to  all  who  come 
within  its  principle,  which  is  that 
no  party  can  be  permitted  to  pur- 
chase an  interest  in  property,  and 
hold  it  for  his  own  benefit,  where  he 
has  a  duty  to  perform  in  relation  to 
such  property,  which  is  inconsistent 
with  the  character  of  a  purchaser  on 
his  own  account." 

Section  1623,  Civ.  Code,  provides : 
"Every  violation  of  the  provisions 
of  the  preceding  sections  of  this 
article  is  a  fraud  against  the  bene- 
ficiary of  tiie  trust." 

This  section  makes  the  above  vio- 
lation a  fraud  Regardless  of  the  ab- 
sence of  intentional  fraud.  Section 
60,  subd.  6,  Code  Civ.  Proc.,  declares 
that  the  following  kind  of  action 
must  be  begun  within  six  years: 
"An  action  for  relief  on  the  ground 
of  fraud,  in  cases  which  heretofore 
were  solely  cognizable  by  the  court 
of  chancery,  the  cause  of  action  in 
such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the 
aggrieved  party,  of  the  facts  con- 
stituting the  fraud." 

This  is  the  kind  of  action  that  at 
common  law  was  cognizable  solely 
by  a  court  of  chancery.  Therefore 
that  section  applies.  I  think  it  is 
entirely  unnecessary  to  «iter  upon 
a  lengfthy  discussion  in  regard  to 
express  trusts  and  resulting  trusts. 
To  my  mind  the  above-quoted  sec- 
tions of  statute  dispose  of  the 
matter. 

However,  there  was  an  entire 
failure  of  proof  that  the  facts  con- 
stituting the  fraud  were  not  discov- 
ered by  respondents  until  a  date 
within  six  years  prior  to  beginning 
the  action.  What  the  proof  did  tend 
to  show  was  that  the  respondents 
did  not  discover  their  supposed  legal 
rights  based  upon  such  facts  until 
shortly  before  the  action  was  begun. 

For  the  foregoing  reason,  and 
also    because  of  newly  discovered 


evidence,  I  concur  in  a  reversal  of 
the  judgment  and  order  denying  a 
new  trial. 

Whiting,  P.  J.-,  concurring  special- 
ly: 

Appellants  contend  that  defend- 
ant was  the  trustee  of  a  resulting 
trust.  The  trial  court  was  appar- 
ently of  the  theory  that  appellant 
was  originally  the  trustee  of  an  ex- 
press trust;  that  he  remained  such 
trustee  until  notice  of  his  renuncia- 
tion of  such  express  trust  •  was 
brought  home  to  respondents;  and 
that  such  renunciation  was  brought 
home  to  respondents,  not  at  the  time 
they  received  knowledge  of  the  facts 
showing  that  appellant  was  claim- 
ing adversely  to  them,  but  at  the 
time  that  they  received  advice  as  to 
the  legal  effect  of  the  facts  of  which 
they  had  received  knowledge.  I  am 
of  the  opinion  that  appellant  was  a 
trustee  of  this  property  under  an 
express  trust  at  the  time  of  his  pur- 
chase at  the  foreclosure  sale;  that, 
as  against  his  cestuis  que  trustent, 
he  cannot  claim  that  he  renounced 
the  express  trust  and  became  the 
trustee  of  a  resulting  trust  by  a 
wrongful  purchase,  and  thus  started 
running  a  period  of  adverse  pos- 
session under  which  he  could  claim 
title ;  that  he  remained,  as  to  the  re- 
spondents, the  trustee  of  an  express 
trust,  holding  title  for  their  benefit 
up  to  such  time  as  they  received 
knowledge  of  facts  showing  that  he 
had  renounced  such  trust  and  was 
claiming  adversely  to  them ;  that  the 
placing  of  record  by  appellant  of  his 
sheriff's  deed  was  not  constructive 
notice  to  respondents,  the  cestuis 
que  trustent  of  an  express  trust  (see 
numerous  cases  cited  pages  216  and 
216,  note,  of  22  L.R.A.(N.S.)),  but 
that  respondents  could  and  did  re- 
ceive constructive  notice  that  appel- 
lant was  claiming  adversely,  through 
actual  notice  of  such  facts  as  should 
have  put  them  upon  inquiry,  which 
inquiry,  if  followed,  would  have  re- 
vealed the  fact  of  appellant's  ad- 
verse claim  (Civ.  Code  §  2452) ;  that 
the  trial  court  erred  in  dating  such 
constructive   notice  from  the  date 
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when  respondents  were  advised  of 
the  legal  effect  of  what  had  trans- 
pired, instead  of  from  the  date  of 
the  Imowledge  of  the  facts  consti- 
tuting constructive  notice,  and  that 
such  error  was  prejudicial  requiring 
a  reversal  of  the  cause.  I  am  also 
of  the  opinion  that  a  new  trial 
should  be  granted  on  the  ground  of 
aewly  discovered  evidence. 
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The  effect  of  the  purchase  by  a  eo- 
tenant  in  possession  of  common  prop- 
erty at  a  foreclosure  sale  thereof,  in- 
cluding the  condition  of  the  cotenanf  ■ 
right  to  avail  himself  of  an  implied 
trust,  is  treated  in  the  annotation 
following  Gearhabt  t.  Gearhabt, 
post,  297. 


ROBERT  L.  GEARHART,  Appt, 

V. 

ELMER  H.  GEARHART  et  al.  Respts. 

m^sourt  Supreme  C«urt   (Dtviaion  Wo.  1)  —June  8,  J0t9. 
(—  Mo.  — ,  218  S.  W.  81.) 

Cotenant  —  purchase  of  outstanding  title  —  effect. 

1.  The' purchase  by  one  tenant  in  common  of  an  outstanding  title  will 
be  deemed  to  have  been  made  for  the  benefit  of  all  the  cotenants,  the 
others  being  bound  to  contribute  their  respective  proportions  of  the  con- 
sideration paid. 

[See  note  on  this  queation  beginning  on  page  297.] 

—  daty  of  tenant  in  possession. 

2.  A  cotenant  in  sole  possession  is 
bound  to  pay  the  interest  on  subsisting 
encumbrances  on  the  property  from 
rents  and  profits  if  they  are  sufficient ; 
if  not,  he  must  make  payment  and  look 
to  his  cotenants  for  contribution. 

[See  7.R.  C.  L.  824.] 

—  purchase  for  benefit  of  cotenant. 

3.  A  purchase  by  a  tenant  in  com- 


mon in  possession  at  foreclosure  sale 
will  be  held  to  be  for  the  benefit  of 
both  cotenants  if  he  failed  to  keep  up 
the  interest,  which  was  not  too  great 
for  the  land  to  bear,  permitted  a  sale 
without  notice  to  the  cotenant,  and  pur- 
chased the  land  at  less  than  its  value 
with  funds  raised  by  security  on  the 
property. 

[See  7  R.  C.  L.  860,  861.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Atchison 
County  (Ellison,  J.)  in  favor  of  defendants  in  a  suit  to  determine  the 
respective  rights  of  the  parties  as  cotenants,  and  for  other  relief.  Re- 
verted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hunt  &  Bailey  and  John  A.      190  Mo.  360,  88  S.  W.  731;  Howard  v. 


Gerlash,  for  appellant: 

A  cotenant  who  buys  an  outstanding 
titie  under  foreclosure  of  a  trust  deed 
placed  upon  the  common  property  by 
the  joint  acts  of  the  cotenants  must  act 
in  the  utmost  good  faith;  and  if  his 
transaction  is  tainted  the  least  in  fraud 
Hie  court  will  set  it  aside  or  declare 
him  a  trustee  holding  the  property  for 
himself  and  the  other  cotenants. 

Hinters  v.  Hinters,  114  Mo.  26.  21 
S.  W.  456;  Kohle  v.  Hobson,  215  Mo. 
213, 114  S.  W.  952;  Mahoney  v.  Nevins, 


Brown.  197  Mo.  36,  95  S.  W.  191;  Nalle 
V.  Parks,  173  Mo.  616.  73  S.  W.  596; 
Peak  V.  Peak,  228  Mo.  536,  137  Am. 
St.  Rep.  638,  128  S.  W.  981;  Punk  v. 
Seehorn,  99  Mo.  App.  687,  74  S.  W. 
446;  Brown  v.  Howard,  264  Mo.  466, 
175  S.  W.  52;  Jones  v.  Stanton,  11  Mo. 
433. 

The  court  will  not  allow  one  tenant 
in  common  to  take  advantage  of  his  co- 
tenant,  and  reap  a  reward  through  his 
own  fraudulent  act. 

Dillinger  v.  Kelley,  84  Mo.  W9;  1 
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Washb.  Real  Prop.  5th  ed.  p.  720;  Bis- 
pham,  Eq.  4th  ed.  §  93;  Siela  v.  Knieb, 
—  Mo.  — ,  176  S.  W.  10B5. 

Generally,  a  purchase  by  a  cotenant 
of  an  outstanding  title,  being  presumed 
to  be  for  the  benefit  of  all  parties  in 
interest,  is  not  void,  passing  title  sub- 
ject to  the  right  of  the  other  cotenant. 

Morrison  v.  Roehl,  215  Mo.  545,  114 
S.  W.  981. 

'  The  purchase  or  extinguishinent  of 
an  outstanding  title  to  encumbrance 
upon  or  claim  against  the  common  prop- 
erty by  one  tenant  in  common  inures 
to  the  benefit  of  all  co-owners  who  may, 
within  a  reasonable  time,  elect  to  avail 
themselves  of  the  benefit  of  the  pur- 
chase or  outstanding  interest  or  con- 
flicting claim  or  the  removal  of  encum- 
brance from  the  common  property,  or 
may  repudiate  the  sale. 
*  Kohle  v.  Hobson,  215  Mo.  213,  114 
S.  W.  952;  Dillinger  v.  Kelley,  84  Mo. 
561;  Paul  v.  Fulton,  25  Mo.  156;  Nalle 
V.  Parks,  173  Mo.  616,  73  S.  W.  596; 
Potter  V.  Herring,  57  Mo.  184;  Picot 
V.  Page,  26  Mo.  398;  38  Cyc.  40-D; 
Brown  v.  Howard,  264  Mo.  466,  175  S. 
W.  52. 

<  Equity  will  decree  that  the  cotenant 
thus  disavowing  any  interest  and  re- 
fusing to  contribute  to  the  discharge 
of  the  encumbrance  is  estopped  from 
asserting  any  interest  in  and  to  said 
property,  and  decree  the  title  in  the 
other  cotenants. 

Becker  v.  Becker,  264  Mo.  668,  163 
S.  W.  865;  Nalle  v.  Thompson,  173  Mo. 
695,  73  S.  W.  599;  Howard  v.  Scott,  225 
Mo.  718,  125  S.  W.  1158;  Peak  v.  Peak, 
228  Mo.  551,  187  Am.  St.  Rep.  638,  128 
S.  W.  981. 

It  was  error  to  allow  the  defendant, 
Elmer  Gearhart,  for  the  improvements 
he  had  placed  on  the  land. 

Kansas  City  Hydraulic  Press  Brick 
Co.  v.  Pratt,  114  Mo.  App.  649,  93  S. 
W.  300;  Armor  v.  Frey,  253  Mo.  477, 
161  S.  W.  829;  38  Cyc.  52,  53;  Picot 
V.  Page,  26  Mo.  398. 

The  respondent,  Ebner  H.  Gearhart, 
cunningly  devised  and  took  advantage 
of  his  brother  under  the  confidential  re- 
lationship existing  between  them,  to 
perpetrate  a  fraud  on  him. 

Kohle  v.  Hobson,  215  Mo.  217,  114 
S.  W.  952;  Judd  v.  Walker,  215  Mo. 
.^37,  114  S.  W.  979;  National  Bank  v. 
Brunswick  Tobacco  Works  Co.  155  Mo. 
609,  56  S.  W.  283;  Hinters  v.  Hinters, 
114  Mo.  29,  21  S.  W.  456;  Kehoe  v, 
Taylor,  31  Mo.  App.  697;  Clarkson  v. 
Creely,  40  Mo.  116. 


Mr.  W.  R.  Littell,  for  respondents: 

Defendant  did  not  and  has  not  offered 
to  make  restitution  to  respondent  Gear- 
hart for  appellant's  half  of  the  $450 
Stevenson  loan  and  interest  paid  by 
respondent  Gearhart  in  protecting  ap- 
pellant's title  in  this  land,  and  for  that 
reason  he  cannot  recover. 

Southworth  v.  Hopkins,  11  Mo.  331; 
Kline  v.  Vogel,  90  Mo.  247,  1  S.  W. 
733,  2  S.  W.  408;  Deichmann  v.  Deich- 
mann,  49  Mo.  109;  Girard  v.  St.  Louis 
Car  Wheel  Co.  123  Mo.  371,  25  L.R.A. 
514,  45  Am.  St.  Rep.  556,  27  S.  W.  648; 
Becker  v.  Becker,  254  Mo.  685,  163  S. 
W.  865;  Morrison  v.  Roehl,  216  Mo.  556^ 
114  S.  W.  981. 

Respondent  Gearhart  did  not  deny 
appellant's  right  to  a  part  of  said  lands, 
or  his  interest  therein,  and  appellant 
never  at  any  time  demanded  the  use  of 
any  part  of  such  land. 

Stark  V.  Kirchgraber,  186  Mo.  633. 
105  Am.  St.  Rep.  629,  85  S.  W.  868; 
Bates  V.  Hamilton,  144  Mo.  13,  66  Am. 
St.  Rep.  407,  45  S.  W.  641 ;  Crowley  v. 
Crowley,  167  Mo.  App.  422,  151  S.  W. 
512;  Lily  v.  Menke,  126  Mo.  190.  28  S. 
W.  643,  994. 

Appellant  lost  his  title  to  the  land  In 
suit  by  virtue  of  the  trustees'  sale 
under  the  Stevenson  trust  deed. 

McMichaels  v.  Reece,  194  Mo.  App. 
365,  190  S.  W.  51;  Becker  v.  Becker. 
254  Mo.  683,  163  S.  W.  865;  Stark- 
weather V.  Jenner,  216  U.  S.  624,  54  L. 
ed.  602,  30  Sup.  Ct.  Rep.  382,  17  Ann. 
Cas.  1167;  Dudgeon  v.  Hackley,  —  Mo. 
App.  — ,  182  S.  W.  1007. 

Cases  in  which  cotenants  have  been 
h6ld  to  become  trustees  for  other  coten- 
ants upon  the  purchase  of  common  prop- 
erty will  be  found,  upon  examination, 
to  present  other  features  than  mere  co- 
tenancy to  create  the  trust  relation. 

Becker  v.  Becker,  254  Mo.  682,  163 
S.  W.  865;  Peak  v.  Peak,  228  Mo.  536, 
137  Am.  St.  Rep.  638,  128  S.  W.  981; 
Howard  v.  Scott,  225  Mo.  718,  125  S. 
W.  1158;  Kohle  v.  Hobson,  215  Mo.  213, 
114  S.  W.  952;  Nalle  v.  Thompson,  178 
Mo.  595,  73  S.  W.  599;  Hinters  v. 
Hinters,  114  Mo.  26,  21  S.  W.  456. 

Appellant  having  no  title  in  the  land 
at  the  time  of  filing  his  suit,  his  par- 
tition suit  must  fail. 

Troll  V.  St.  Louis,  257  Mo.  626,  168 
S.  W.  167;  Snyder  v.  Arn,  187  Mo.  176. 
86  S.  W.  197;  Chamberlain  v.  Waples, 
193  Mo.  109,  91  S.  W.  934. 

Tenants  in  common  are  liable  for  im- 
provements and  expenditures  upon  the 
common  property,  to  which  they  agree. 

86  Cyc.  2d  ed.  56;  Picot  t.  Page.  26 
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Appellant  cannot  have  his  alleged 
one-hahf  interest  in  the  land  in  coq- 
troversy  freed  from  the  lien  of-  the 
$2,000  Rankin  Land  &  Loan  Company 
deed  of  trust. 

Morrison  v.  Roehl,  216  Mo.  666,  114 
S.  W.  981;  Jones  v.  Stanton,  11  Mo. 
483. 

Arown,  C.  ffled  the  following 
opinion : 

The  petition  was  filed  in  the  Atch- 
ison circuit  court  January  19,  1914, 
and  summons  issued  thereon  the 
same  day.  It  charges,  in  substance, 
that  the  plaintiff  and  the  defendant 
Elmer  H.  Gearhart  are,  and  have 
been  ever  since  September  9,  1898, 
the  owners,  as  tenants  in  common, 
of  the  northeast  quarter  of  the 
northeast  quarter  of  section  No.  1, 
township  No.  65,  of  range  No.  40  in 
said  county,  and  that  on  June  3, 
1913,  said  defendant,  then  in  posses- 
sion of  the  land,  caused  and  permit- 
ted it  to  be  sold  under  a  deed  of 
trust  in  which  both  had  joined,  pur- 
chasing it  at  said  sale  for  less  than 
its  true  value,  taking  the  trustee's 
deed  to  himself,  and  that,  being  in 
possession,  he  claimed  tiie  entire 
title  under  said  deed. 
'  It  also  charged  that  the  purchase 
price  at  the  trustee's  sale  was  pro- 
cured by  the  execution  of  a  deed  of 
trust  on  the  same  land.  It  stated 
with  much  particularity  the  teunta 
and  circumstances  upon  which  plain- 
tiff relies  for  recovery,  and  no  ques- 
tion is  made  as  to  its  sufficiency  in 
that  respect.  The  prayer  for  relief 
asks  with  similar  detail  that  the 
court  by  its  judgment  determine  and 
fix  the  interests  of  the  parties ;  that 
the  purchase  at  the  trustee's  sale  be 
declared  and  adjudged  to  be  for  the 
benefit  of  both  said  parties,  and  that 
said  defendant  holds  the  title  in 
trust  for  himself  and  plaintiff  as  ten- 
ants in  common;  that  the  land  be 
sold  and  the  proceeds  divided  be- 
tween them  according  to  tibeir  re- 
spective interests,  for  an  accounting 
to  be  taken  for  the  purpose  of  ascer- 
taining the  same,  and  for  general 
relief. 

The  answer  of  Elmer  H.  Gearhart 
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KeU«y,  84  Ho.  sufficiently  states,  in  addition  te  a 
general  denial,  his  case  made  at  the 
trial.  Issue  is  joined  by  replication. 
The  Rankin  Land  &  Loan  Company 
did  not  answer. 

The  following  facts  were  admitted 
or  proven  at  the  trial. 

George  Gearhart,  the  father  of 
the  plaintiff  and  defendant  Elmer 
H.  Gearhart,  was  the  owner  of  the 
land  in  question,  and  in  1884  he  and 
his  wife  Amy  mortgaged  the  same 
to  secure  a  loan  from  one  Maude 
Maxtin  of  $300,  payable  in  five 
years,  with  Interest  at  8  per  cent. 

In  1893  they  conveyed  the  land  by 
warranty  deed,  reciting  a  considera- 
tion of  $1,500  and  the  assumption 
of  the  Maxtin  mortgage,  to  the 
plaintiff  Robert  L.  and  Elmer,  his 
sons.  No  money  was  paid  by  the 
grantees,  but  it  was  understood  at 
the  time  that  the  father,  then  aged 
eighty-seven,  and  the  mother,  twen- 
ty years  younger,  should  have  a 
home  on  the  farm  during  their  lives. 
Both  these  sons  were  then  unmar- 
ried. Elmer  was  a  schoolteacher, 
and  farmed  in  the  intervals  of  em- 
ployment as  such,  while  Robert  was 
a  farmer.  An  older  sister,  Lillie, 
was  a  member  of  the  family,  and  is 
shown  by  the  evidence  to  have  as- 
sisted in  all  its  activities.  ! 

The  father  died  in  March  follow- 
ing the  execution  of  this  deed, 
"rhese  two  sons  lived  with  the  fam- 
ily on  the  land  until  1897,  when  the 
plaintiff  married,  and  from  that  time 
made  his  own  home,  while  the  de- 
fendant Elmer  continued  to  make 
his  home  on  the  farm,  teaching  and 
farming,  according  to  the  season,  up 
to  the  time  of  the  trial.  j 

During  the  lifetime  of  the  father 
the  Maxtin' debt  had  been  cut  down 
one  half.  From  the  time  of  his  mar- 
riage until  1902  Robert  does  not 
seem  to  have  interfered  in  the  man- 
agement or  work  of  the  farm.  The 
mother  had.  at  some  time  not  stated, 
received  $490  from  her  father's  es- 
tate, which  she  invested,  to  some  ex- 
tent at  least,  in  improvements,  and 
in  September.  1902.  Robert  and  his 
wife  joined  with  BImer  in  a  deed  of 
trust  to  R.  M.  Stevenson,  trustee,  to 
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secure  a  loan  of  ^460  from  Greorsre 
J.  Stevenson,  who  were  bankers  and 
neighbors.  The  note  was  payable  in 
five  years,  with  interest  at  5  per 
cent.  One  hundred  and  sixty-two 
dollars  of  this  money  was  used  to 
pay  the  Maxtin  debt,  and  the  re- 
maining $288  was  received  by  El- 
mer and  used  by  him  in  repairs  to 
the  buildings  on  the  farm. 

This  loan  became  due  in  1907.  At 
that  time  the  defendant  Elmer  H. 
spoke  to  Mr.  R.  M.  Stevenson  about 
renewing  the  loan  and  securing  it  by 
a  mortgage  of  his  undivid^i  half 
interest  in  the  land,  to  which  Stev- 
enson agreed ;  the  papers  were  made 
by  him  for  that  puiTpose,  and  the 
plaintiff  made  and  delivered  to  Stev- 
enson his  check  for  the  amount  of 
one  half  the  $150  paid  by  them  in 
satisfaction  of  the  Maxtin  debt.  El- 
mer changed  his  mind  and  did  not 
sign  the  papers,  so  that  the  Steven- 
son debt  was  left  running  in  the 
original  form.  There  was  at  that 
time  two  years'  interest  due  on  the 
Stevenson  note,  and  no  further  pay- 
ment was  made  until  the  foreclosure 
in  1913.  Stevenson  became  restive 
and  threatened  to  foreclose  the  deed 
of  trust.  R.  M.  Stevenson,  the  trus- 
tee, who  seems  from  the  evidence  to 
have  handled  the  transaction,  re- 
fused to  make  the  sale,  and  the  sher- 
iff of  the  county,  the  substitute  pro- 
vided by  the  deed,  was  called  in  and 
acted  under  the  power.  The  sale 
occurred  on  June  3,  1918,  and  the 
defendant  Elmer  H.  Gearhart  be- 
came the  purchaser  for  the  sum  of 
$3,100,  that  being  the  highest 
amount  bid,  and  received  a  trustee's 
deed  therefor. 

With  respect  to  the  sale,  George 
R.  Ellison,  Esq.,  the  referee,  made 
the  following  finding,  which  is  fully 
sustained  by  the  evidence:  "The 
plaintiff  did  not  know  the  land  was 
being  foreclosed;  that  he  was  pre- 
vented from  attending  the  foreclos- 
ure sale  because  he  did  not  know  of 
it:;  that  the  defendant  Elmer  H. 
Gearhart,  knowing  of  the  sale,  failed 
to  advise  his  brother  that  it  was 
pending ;  that  there  was  no  contract 
or  agreement  by  which  the  defend- 


ant Elmer  H.  Gearhart  was  bound 
to  advise  his  brother  of  the  sale." 

At  the  time  of  the  sale  the  farm 
was.  worth  $4,000,  and  the  rental 
value  of  the  land  was  from  $6  to  $7 
per  acre. 

On  the  date  of  the  sale  the  amount 
of  the  principal  and  interest  on  the 
Stevenson  note  was  $792.05  and  the 
costs  of  the  sale  $71.50,  making  a 
total  of  $863.55.  This  sum,  deduct- 
ed from  the  purchase  price,  leaves 
$2,236..46.  The  sheriff  who  made 
the  sale  deposited  one  half  the 
amount  of  this  balance  in  the  Farm- 
ers' Bank  at  Rockport,  and  sent  his 
check  for  same  to  the  plaintiff,  who 
received  it  on  the  following  Satur- 
day, which  was  his  first  informa- 
tion of  the  sale.  He  refused  to  ac- 
cept it,  and  brought  it  into  the  trial 
court,  where  it  remains. 

To  finance  this  transaction  Elmer 
borrowed  temporarily  on  the  day  of 
the  sale,  from  the  defendant  Rankin 
Land  &  Loan  Company,  $2,000,  to 
secure  which  he  executed  a  mort- 
gage on  the  same  land.  This  was 
afterward  dosed  in  the  form  of  a 
loan  of  the  same  amount  for  five 
years  at  6  per  cent  interest,  secured 
by  mortgage  executed  by  him  on  the 
same  land. 

The  mother  died  February  10, 
1913. 

Further  details  will  be  noticed  as 
necessary  in  the  opinion. 

1.  For  twenty  years  the  two 
brothers,  who  are  the  substantial 
parties  to  this  suit,  had  been  own- 
ers, as  tenants  in  common,  of  the 
little  farm  which  is  the  subject  of 
the  controversy.  At  the  end  of  that 
time  it  was  sold  under  a  deed  of 
trust  in  the  nature  of  a  mortgage, 
insignificant  in  amount  in  compari- 
son with  the  value  of  the  estate,  and 
the  one  in  possession  became  the 
purchaser,  and  now  claims  and  seeks 
to  hold  the  entire  life  to  the  exclu- 
sion of  his  brother.  The  other,  as 
plaintiff  in  this  case,  out  of  posses- 
sion, seeks  a  declaration  of  this 
court  that  the  purchase,  in  equity, 
inured  equally  to  the  benefit  of  both. 
This  is  the  controlling  question  here. 

In  Hinters  v.  Hinters,  114  Mo.  26, 
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21  S.  W.  466,  we  stated  the  follow- 
ing  rule:  "Tenants  in  common  oc- 
cupy a  confidential  relation  to  each 
ether,  and  because  of  this  relation 
there  is  an  implied  obligation  on  the 
part  of  each  to  sustain  and  protect 
the  common  title.  It  is  therefore  a 
general  rule  that  if  a  tenant  in  com- 
mon buy  up  an  outstanding  title  or 
_  encumbrance,      the 

»*rekue  of  purchasc  will  be 
mW^aJe*  deemed  to  have  been 
made  for  the  bene- 
fit of  all  the  cotenants,  the  other 
cotenants  being  bound,  however,  to 
contribute  their  respective  propor- 
tions of  the  consideration  paid  for 
the  outstanding  title  or  encum- 
brance." 

This  rule  has  been  approved  by 
this  court  in  many  cases  both  be- 
fore and  since  the  one  from  which 
we  have  quoted  it.  Jones  v.  Stan- 
ton, 11  Mo.  43S;  Nalle  v.  Thompson, 
173  Mo.  595,  73  S.  W.  699;  Nalle  v. 
Parks,  173  Mo.  616,  73  S.  W.  696; 
Mahoney  v.  Nevins,  190  Mo.  860,  loc. 
cit  366,  88  S.  W.  731 ;  Kohle  v.  Hob- 
son,  216  Mo.  218,  114  S.  W.  952; 
Howard  v.  Scott,  225  Mo.  loc.  cit. 
718, 125  S.  W.  1168;  Becker  v.  Beck- 
er, 254  Mo.  668,  168  S.  W.  865.  In 
the  case  last  cited  we  said:  'The 
foundation  of  this  rule  is  the  good 
faith  and  duty  required  of  persons 
sustaining  such  relations  of  trust  as 
should  exist  between  tenants  in  com- 
mon. Their  rights  in  the  property 
beingr  severable,  the  interest  of  each 
may  be  sold  by  the  owner's  volun- 
tary act  or  under  process  of  law,  yet 
all  are  entitled  to  joint  possession 
and  control,  and  good  faith  forbids 
either  by  any  act  of  his  own,  to  dis- 
seise or  dispossess  another." 

In  that  case  we  declined  to  en- 
force this  resulting  trust  against  a 
cotenant  who  purchased  at  a  trus- 
tee's sale,  on  the  ground  that  the 
debt  secured  was  contracted  for  the 
sole  benefit  of  the  plaintiff,  who  had, 
when  repeatedly  notified  by  the  de- 
fendant that  the  deed  of  trust  would 
be  foreclosed  and  asked  to  assist 
either  in  selling  the  property  at  pri- 
vate sale  or  securing  a  loan  to  re- 
move the  encumbrance,  absolutely 
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refused  to  render  such  assistance, 
saying  that  defendant  should  go 
ahead  and  do  as  he  pleased,  that  he 
(plaintiff)  had  gotten  his  interest 
out  of  the  property,  and  defendant 
could  now  get  his ;  that  he  received 
from  defendant  the  surplus  real- 
ized from  the  sale,  and  was  after- 
ward employed  and  paid  by  defend- 
ant for  making  repairs  upon  the 
property.  Under  these  circum- 
stances it  is  evident  that  the  plain- 
tiff was  entitled  to  no  relief  from  a 
situation  in  which  he  had  been 
placed  at  his  own  instigation.  Even 
had  the  debt  been  contracted  for  the 
benefit  of  both,  the  parties  were  at 
liberty,  by  their  voluntary  action,  to 
determine  their  mutual  and  recip- 
rocal rights  and  interests  in  the 
transaction.  We  must  therefore 
consider  the  general  rule  we  have  so 
often  stated,  in  its  application  to 
the  foregoing  particular  circum- 
stances of  this  case. 

The  cotenant  in  sole  possession 
and  enjoyment  of  the  common  prop- 
erty occupies  a  different  position  by 
reason  of  that  possession.  It  is  said 
by  an  excellent  au- 
thor that  he  "is  S*;^U»r.""' 
deemed  to  have  un- 
dertaken the  discharge  of  certain 
duties  to  his  cotenants,  such  as  that 
of  preserving  the  property  by  mak- 
ing needful  ordinary  repairs,  pay- 
ment of  interest  on  a  subsisting 
mortgage,  and  payment  of  taxes  and 
other  annually  maturing  liens,  and 
Y^ere  such  payments  are  made  by 
a  cotenant  they  are  deemed  to  be 
the  joint  act  of  all."  7  R.  C.  L.  p. 
824,  title  Cotenancy,  §  19.  Nothing 
can  be  clearer  than  that  the  sole  pos- 
session and  use  of  the  premises 
which  constitute  the  primary  fund 
upon  which  these  things  are  directly 
charged  involves  a  trust  for  the  ap- 
plication of  the  rents  and  profits  re- 
sulting therefrom.  The  entire  value 
of  the  use  may  not  be  sufficient  for 
that  purpose.  In  such  case  the  ten- 
ant in  possession  may  require  reim- 
bursement, but  only  for  the  purpose 
of  equalizing  him  with  his  cotenants. 
It  may  also  happen,  as  in  Becker  -v. 
Becker,  supra,  that  the  premises 
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may  be  eacumbered  for  the  sole  use 
of  a  cotenant,  out  of  possession.  In 
such  case  it  is  clear  that  the  bene- 
ficiary should  be  required  to  include 
in  his  contribution  all  that  part  of 
the  charge  which  inures  to  his  sole 
benefit.  All  these  questions  may 
arise  upon  the  circumstances  of  the 
particular  case.  Our  present  duty  is 
to  determine  whether  there  is  any- 
thing in  the  circumstances  of  tius 
case  which  renders  inequitable  the 
application  of  the  general  rule  by 
which  the  purchase  of  the  common 
property  by  a  cotenant  in  possession 
under  an  encumbrance  for  which  all 
are  equally  liable  to  the  mortgage 
inures  equally  to  all. 

2.  These  cotenants  acquired  the 
property  in  question  under  a  single 
conveyance  by  their  father  in  1892, 
subject  to  a  mortgage  to  secure 
$300.  In  addition  to  this  a  consid- 
eration of  $1,500  was  named  in  th« 
deed,  and  it  appears  from  the  evi- 
dence that  $1,800  was  the  true 
value  of  the  property  assumed  by 
all  the  parties.  It  also  appears 
that  it  was  understood  that  the 
father  and  mother  were  to  have  a 
home  there  as  long  as  they  should 
live.  The  father  died  within  a  few 
months,  having  reduced  the  encum- 
brance to  $150.  The  family,  includ- 
ing the  plaintiff  and  defendant, 
were  living  on  the  premises.  They 
continued  to  live  there  with  their 
mother  and  an  older  sister  until 
1897,  when  Robert  married  and  left, 
while  Elmer  always  remained.  At 
the  time  Robert  left  the  interest 
was  paid  on  the  $160  indebtedness, 
so  that  there  was  no  charge  upon  the 
premises  except  the  $12  per  year 
of  interest  on  this  indebtedness.  In 
1902,  five  years  after  Robert  left, 
he  joined  Elmer  in  the  execution  of 
a  mortgage  for  the  payment  of  the 
debt  of  $150,  with  interest,  and  to 
enable  Elmer  to  obtain  a  little 
money  to  repair  the  dwelling  which 
sheltered  him,  and  in  which  for 
twenty  years  he  enjoyed,  with  his 
mother  and  sister  who  did  their 
part,  the  comfort  and  companion- 
ship of  home,  to  make  which  all  did 
tlic^  part.    The  amount  of  the  new 


mortgage  was  $460,  the  interest  5 
per  cent,  and  the  amount  paid  to  El- 
mer after  satisfying  the  old  mort- 
gage was  $288,  with  which  he  built 
a  porch  and  water-closet,  walled  his 
well,  and  made  other  improvements. 

This  transaction  involved  an  an- 
nual interest  charge  of  -$22.50,  the 
nonpayment  of  which  resulted  in 
the  trustee's  sale,  the  effect  of 
which  we  are  now  called  upon  to 
det^mine.  When  the  note  became 
due  in  1907,  Elmer  proposed  to  the 
creditor,  II&.  Stevenson,  and  the 
plaintiff,  his  brother,  that  the  orig- 
inal debt  of  $150  be  paid,  and  the 
remainder  renewed  by  a  new  note 
and  mortgage,  to  which  boUi 
agreed.  Robert  gave  his  check  to 
Mr..  Stevenson  for  $76,  and  Steven- 
son made  out  the  papers  for  the  re- 
newal, but  Elmer  changed  his  mind, 
would  not  sign  them,  the  check 
was  returned  to  Robert,  the  old 
debt  continued  to  run  on,  and 
Elmer  remained  in  the  shelter  of 
the  homestead,  which  increased 
greatly  in  value,  running  the  farm 
and  teaching  school  in  the  country 
until  his  mother  died  February  19, 
1913,  aged  eighty-six  years.  With- 
in three  and  one-half  months  from 
the  time  her  influence  ceased  with 
her  death  the  trustee's  sale  was 
completed,  without  notice  to  the 
plaintiff  otlierwise  than  by  publica- 
tion in  a  newspaper,  which  he  did 
not  take  nor  see.  In  finding  that  he 
did  not  know  of  the  sale,  the  referee 
is  amply  sustained  by  the  evidence. 

We  can  find  nothing  in  the  cir- 
cumstances of  this  case  which 
tends,  even  in  the  slightest  degree, 
to  justify  a  depar-  _^,„^,„  ,„, 
ture  from  the  gen-  be»e«_of 
eral  rule  that  a  co-  '"  '■*"  • 
tenant  in  possession  holds  in  trust 
for  alL  The  defendant  has  not  in- 
vested a  dollar  of  his  own  in  the 
transaction,  for  the  entire  purchase 
price  has  been  charged  upon  the 
common  property,  upon  which  the 
original  indebtedness  was  charged. 
He  cannot  say  that  the  interest 
charge  of  $22.60  per  year  which  he 
defaulted  to  bring  about  the  sale 
was  a  burden  too  great  for  the  lanci 
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to  bear,  for  he  has  voluntarily  in- 
creased  that  burden  to  $120  per 
year  for  the  sole  purpose  of  ex« 
tinsruishing  his  brother's  interest, 
and  is  here  oontending,  among  oth- 
er things,  for  the  privilege  of  pay- 
ing it  for  the  same  possession  he 
has  enjoyed  for  more  than  twenty- 
five  years.  He  cannot  plead  the 
weight  of  the  moral  burden  of  his 
mother  and  sister,  for  the  record 
amidy  shows  that  they  have  made 
him  a  home  and  helped  him  in  his 
work. 

Even  the  argument  of  counsel, 
which  we  have  read  with  interest, 
suggests  no  failure  of  duty  as  a  co- 
teumt  or  as  a  brother  on  the  part 
of  plaintiff.  When  the  matter  was 
suggested  in  1907,  he  promptly  of- 
fered to  pay  one  half  of  all  the  little 
indebtedness  which  existed  at -the 
time  he  surrendered  his  own  posses- 
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sion  and  to  join  in  security  for  the 
remainder.  Ekjuity  could  ask  him 
to  go  no  further. 

Having  determined  the  respective 
rights  of  the  parties  as  cotenants 
in  equity  of  the  title  as  it  now  exists, 
we  think  the  trial  court  will  have 
no  difficulty  in  arriving  at  a  just 
and  satisfactory  judgment.  We  re- 
verse the  judgment  and  remand  the 
cause  to  the  Circuit  Court  for  Atchi- 
s(m  County  for  further  proceedings 
in  accordance  with  the  views  here 
expressed. 

Bailey,  C,  concurs. 

Per  Curiam:     - 

The  foregoing  opinion  of  Brown, 
C,  is  adopted  as  the  opinion  of  the 
court. 

Blair,  P.  J.,  and  Bond  and  Graves, 
JJ.,  concur. 


ANNOTATION. 

Bhct  of  pnrcbate  by  cotenant  in  poMesmn  of  conunon  proporty  at  fors- 

domre  mIo  thereof. 


I.  Introductory,  297. 

n.  Majority  nle,  207. 

m.  Minority  nd«,  806. 

/.  Introductory. 
It  is  the  parpose  of  thts  note  to  re- 
view the  decisions  disGUBsing  the 
right  of  a  cotenant  ia  possesaion  of 
the  common  property  to  purchase  the 
property  at  a  sale  under  foreclosure 
of  a  mortgage  or  deed  of  trust.  It 
does  not  deal  with  those  cases  which 
discuss  the  right  of  a  cotenant  to  pur- 
chase the  common  property  at  a  tax 
■ale,  or  a  partition  sale,  or  a  sale  un- 
dtr  execution  to  satisfy  a  judgment 
debt.  For  a  discussion  of  the  whole 
subject  of  the  right  of  a  cotenant  to 
purchase  encumbrances,  liens,  and 
outstanding  titles,  see  7  R^  C.  L.  867 
•t  seq. 

Zr.  Mujority  rule. 

A  tenant  in  common  in  possession 
and  enjoyment  of  the  common  prop- 
erty oecnples  a  confidential  relation 
to  his  eotenants,  and  because  of  this 
relation  there  is  an  implied  obligation ' 
on  his  part  to  sustain  and  protect  the 


common  title.  It  is,  therefore,  a  gen- 
eral rule  that  if  a  cotenant  in  posses- 
sion of  common  property  purchases 
tiiat  property,  either  directly  or  indi- 
rectly, at  a  sale  under  foreclosure  of 
a  mortgage  or  deed  of  trust,  the  pur- 
chase will  be  deemed  to  have  been 
made  for  the  benefit  of  all  the  eoten- 
ants; provided,  however,  the  other  co- 
tenants  elect  within  a  reasonable  time 
80  to  consider  the  purchase,  and  offer 
to  contribute  their  respective  propor- 
tions of  the  purchase  price. 

Alabama.— Caldwell  v.  Caldwell 
<1911)  173  Ala.  216.  55  So.  615;  Ran- 
dolph V.  Vails  (1912)  180  Ala.  82,  60 
So.  159. 

Illinois.— Burr  v.  Mueller  (1872)  65 
111.  288;  Kent  v.  Barger  (1914)  264 
111.  59,  105  N.  E.  741. 

Indiana.— Ladd  v.  Kuhn  (1901)  27 
Ind.  App.  666,  61  N.  E.  747;  Ryason 
V.  Dunten  (1905)  164  Ind.  85,  73  N. 
E.  74. 

Iowa. — Moy  v.  Moy  (1893)  89  Iowa, 
611,  66  N.  W.  668. 

Minnesota. — Oliver  v.  Heddniy 
(1984)  82  Minn.  466,  21  N.  W.  478 
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MisslssippL-^mith  t.  HcWhoiter 
(1896)  74  Miss.  400.  20  So.  870;  Wyatt 
T.  Wyatt  (1902)  81  Miss.  219,  32  So. 
317;  Walker  v.  Williams.  (1904)  84 
Miss.  392,  36  So.  450;  Beaman  v.  Bea- 
man  (1907)  90  Miss.  762,  44  So.  987; 
Watson  V.  Vinson  (1914)  108  Miss. 
600,  67  So,  61 ;  Barksdale  v.  Learnard 
(1917)  112  Miss.  861,  73  So.  736. 

Missouri.  —  Hinters  v.  Hinters 
(1893)  114  Mo.  26,  21  S.  W.  456; 
Nalle  V.  Parks  (1902)  173  Mo,  616, 
73  S.  W.  596.  And  see  Gearhart  v. 
Gearhart  (reported  herewith)  ante, 
291. 

New  York. — ^Knolls  v.  Barnhai-t 
(1877)  71  N.  Y.  474;  Collins  v.  Col- 
lins (1891)  69  Hun,  620,  36  N.  Y.  S. 
R.  591,  13  N.  Y.  Supp,  28,  affirmed  in 
(1892)  131  N.  Y.  648,  30  N.  E.  863; 
Carpenter  v.  Carpenter  (1892)  131-Nl 
Y.  101,  27  Am.  St.  Rep.  569,  29  N.  E. 
1018. 

Pennsylvania.  —  Duflf  v.  Wilson 
(1872)  72  Pa.  442. 

South  Dakota.— Stianson  v,  Stian- 
SON  (reported  herewith)  ante,  280. 

Tennessee.  —  Tisdale  v.  Tisdale 
(1855)  2  Sneed,  596,  64  Am.  Dec.  775. 

Washington. — Eekert  v.  Schmitt 
(1910)  60  Wash.  23,  110  Pae.  636. 

West  Virginia. — Gilchrist  v.  Bes- 
wick  (1889)  33  W.  Va.  168,  10  S..  E. 
871;  Reed  v.  Bachman  (1907)  61  W. 
Va.  462,  123  Am.  St  Rep.  996,  57  S. 
E.  769. 

In  Caldwell  t.  Caldwell  (1911)  178 
Ala.  216,  66  So.  616,  it  appeared  that 
the  defendant,  a  tenant  in  common 
of  land  on  which  there  was  a  mort- 
gage, made  a  parol  agreement  with 
his  cotenants  by  which  they  were  to 
refrain  from  bidding  at  a  sale  under 
the  mortgage,  and  he  was  to  pur- 
chase  the  land  and  give  them  five 
years  in  which  to  redeem.  The  land 
was  actually  purchased  by  the  mort- 
gagee, who  a  few  days  later  conveyed 
it  to  the  defendant.  The  court  held 
that,  although  the  parol  agreement 
was  not  binding,  yet  the  defendant 
sustained  a  coniidential  relation  to 
his  cotenants,  and  that  his  purchase 
of  the  land,  although  not  directly  at 
the  sale,  should  inure  to  their  benefit, 
and  that  they  were  entitled  to  redeem 
the  land  within  a  reasonable  time. 


In  Randolph  v.  Vails  (1912)  180 
Ala.  82,  60  So.  159,  it  appeared  that 
the  complainants  and  the  defendants 
were  tenants  in  common  of  certain 
lands  covered  by  a  mortgagre.  The 
lands  were  sold  under  a  power  of  sale 
contained  in  the  mortgage,  and  were 
purchased  by  the  mortgagee,  which 
was  expressly  permitted  by  the  provi- 
sions of  the  mortgage.  The  mort- 
gagee's purchase. was  for  the  benefit 
of  the  defendants,  and  the  lands  were 
subsequently  conveyed  to  them.  The 
court  held  that  the  purchase  on  be- 
half of  the  defendants  inured  to  the 
benefit  of  all  the  tenants  in  common, 
provided  they,  within  a  reasonable 
time,  elected  so  to  treat  the  purchase. 

In  Burr  v.  Mueller  (1872)  65  DL 
258,  it  appeared  that  a  purchaser  of 
land,  after  executing  to  a  trustee  a 
deed  of  trust  covering  the  land  with 
power  of  sale  in  case  of  default  in 
payment  of  purchase  price,  conveyed 
an  undivided  half  interest  in  the  prop- 
erty to  one  Dudley.  Default  having 
been  made  in  the  payment  of  the. pur- 
chase money,  the  land  was  sold  by 
the  trustee  and  purchased  by  and 
conveyed  to  Dudley,  the  cotenant  of 
the  original  purchaser.  The  court 
held  that  the  purchase  by  Dudley  at 
the  trustee's  sale  was  valid,  but  sug- 
gested that  the  other  cotenant  might 
avail  himself  of  the  benefit  of  the  pur- 
chase by  offering  to  contribute,  with- 
in a  reasonable  time,  his  due  propor- 
tion of  the  sum  expended  in  the  par- 
chase.  The  court  said:  "This  case, 
therefore,  is  devoid  of  all  special  cir- 
cumstances imposing  a  duty  to  be  per- 
formed by  Dudley  inconsistent  with 
his  character  as  purchaser  at  the 
trustee's  sale.  Then  the  real  question 
is.  Did  such  a  duty  arise  from  the  re- 
lation alone  of  tenant  in  common? 
Under  the  circumstances  here  dis- 
closed, we  think  not.  The  interests 
of  Brand  and  Dudley,  as  tenants  in 
common,  did  not  occur  under  the  same 
instrument,  act  of  the  parties,  or  of 
th$  law.  In  the  absence  of  any  en- 
gagement or  understanding  with  one 
another,  they  did  not  stand  in  such 
confidential  relations  in  regard  to 
'  each  other's  interest  that  one  of  them 
would  not  be  permitted,  in  equity,  to 
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purchase  the  estate  of  the  other  at  a 
wle  ander  a  power  which  the  latter 
had  given  to  an  agent.  .  .  .  But  even 
conceding  that  this  case  falls  within 
the  principle  of  Van  Home  v.  Fonda 
(1821)  6  Johns.  Ch.  (N.  Y.)  888,  still 
the  purchase  by  Dudley  was  not  void. 
It  simply  gave  rise  to  an  equity  in 
Brand's  favor  to  elect  within  a  rea- 
sonable time  to  avail  hhnself  of  the 
bendit  of  the  purchase  by  offering  to 
contribute  his  due  proportion  of  the 
Mun  expended  in  the  purchase.  This 
was  a  personal  option,  and  not  a  right 
attaching  to  the  estate." 

In  Kent  v.  Barger  (1914)  264  UL 
69, 105  N.  E.  741,  wherein  it  appeared 
that  a  cotenant  in  possession  of  the 
common  property  covered  by  a  mort- 
guge  purchased  the  certificate  of  sale 
from  the  mortgagees,  who  had  bid  in 
the  property  at  the  foreclosure  sale, 
paying  them  the  same  amount  they 
had  paid  at  the  sale  and  taking  a 
master's  deed  for  the  land,  it  was 
held  that  the  title  so  acquired  inured 
to  the  benefit  of  the  other  cotenants. 

In  Ladd  v.  Kuhn  (1901)  27  Ind. 
App.  535,  61  N.  E.  741,  it  appeared 
that  a  snrviving  husband  was  in  pos- 
tession  of  his  deceased  wife's  land  as 
tenant  in  common  with  his  two  chil- 
dren. The  husband  and  wife  during 
the  tatter's  lifetime  had  executed  a 
mortage  on  the  land  in  question  to 
wcnre  the  loan.  On  the  foreclosure 
of  the  mortgage  the  land  was  sold, 
and  the  husband  became  the  pur- 
chaser, and,  after  the  period  of  re- 
demption had  expired,  took  a  sheriff's 
<leed  to  the  property.  It  was  held 
that  the  title  thus  acquired  by  the 
husband  inured  to  the  benefit  of  the 
other  cotenants,  and  the  rule  would 
be  applied  against  a  remote  grantee 
of  the  property  who  had  full  knowl- 
edge of  the  facts. 

In  Ryason  v.  Dunten  (1905)  164 
bd.  85,  73  N.  E.  74,  it  appeared  that 
a  widow  and  her  son  had  inherited 
lands  of  her  deceased  husband,  cov- 
ered by  a  mortgage  which  the  hus- 
band had  executed  in  his  lifetime. 
While  the  widow  and  her  son  were  in 
possession  of  the  lands  as  tenants  in 
common  the  mortgage  was  foreclosed 
and  the  lands  sold  under  the  foredoa- 


ure  decree.  During  the  year  permit- 
ted for  redemption  the  widow  became 
the  owner  of  the  certificate  of  sale 
by  assignment,  and,  on  the  expiration 
of  the  year,  took  a  sheriff's  deed, 
which  was  duly  recorded.  The  wid- 
ow then  gave  a  mortgage  on  the  lands 
to  secure  a  loan  from  the  school  fund. 
This  mortgage  was  subsequently  fore- 
closed, and  the  auditor  of  the  fund 
purchased  the  lands,  and  later  the  de- 
fendant purchased  the  lands  of  him. 
The  court  held  that  the  title  acquired 
by  the  widow  at  the  foreclosure  sale 
was  held  in  trust  for  the  benefit  of 
herself  and  her  cotenant,  but  that 
the  latter  could  not  urge  his  rights 
against  the  defendant,  who  had  pur- 
chased for  full  value  and  without  no- 
tice, when  he  (the  cotenant)  had 
slept  on  his  rights  for  twenty-four 
years  with  full  knowledge  of  the  facts. 

In  Moy  v.  Moy  (1893)  89  Iowa,  511, 
56  N.  W.  668,  it  appeared  that  the  ap- 
pellant and  appellee  were  tenants  in 
common  of  property  subject  to  a 
mortgage.  On  the  foreclosure  of  the 
mortgage  the  property  was  bid  in  by 
the  appellant  at  the  foreclosure  sale. 
It  was  held  that  appellant  could  not, 
on  acquiring  a  sheriffs  deed  under 
the  sale,  claim  absolute  title  to  the 
property  to  the  exclusion  of  his  co- 
tenant,  but  would  have  his  interest 
therein  increased  to  the  extent  of  the 
amount  necessary  for  the  cotenant  to 
redeem  his  undivided  share. 

In  Oliver  v.  Hedderly  (1884)  82 
Minn.  455,  21  N.  W.  478,  it  appeared 
that  the  defendant,  who  was  a  co- 
tenant  in  possession  of  common  prop- 
ei-ty  subject  to  a  mortgage,  entered 
into  a  written  agreement  with  the 
mortgagee  by  which  the  latter  agreed 
at  once  to  foreclose  the  mortgage,  bid 
in  the  property  himself,  and,  after  the 
time  to  redeem  expired,  if  the  prop- 
erty was  not  redeemed,  to  convey  it 
to  the  defendant.  The  mortgage  wa.s, 
accordingly,  foreclosed,  and  the  prop- 
erty was  conveyed  to  the  defendant, 
the  latter  paying  the  amount  of  the 
mortgage  with  interest  and  costs. 
The  court  held  that  the  other  coten- 
ants were  entitled  to  share  in  the 
benefits  of  the  sale. 
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la.  Smith  v.  HcWhorter  (1896)  74 
MiBs.  400,  20  So.  870,  wherein  it  ap- 
peared that  a  cotenant  residing  on  the 
<$bmmon  property  purchased  the  same 
at  a  sale  under  a  deed  of  trust,  it  was 
held  that  the  cotenant  would  be  re- 
garded as  a  trustee  of  the  title  for 
the  other  cotenants  on  their  electing 
within  a  reasonable  time  so  to  con- 
sider  her,  but  that  they  were  pre- 
cluded from  asserting  their  right 
against  a  subsequent  bona  fide  encum- 
brancer of  the  land. 

In  Wyatt  v.  Wyatt  (1902)  81  Bliss. 
219,  S2  So.  817,  it  appeared  that  a 
father  and  his  children  were  coten- 
ants of  an  estate  which  was  ^en  sub- 
ject to  a  deed  of  trust  to  secure  a 
large  sum  of  money.  The  father  se- 
cured a  fereclosufe  of  the  deed  of 
trust  and  at  the  sale  became  the  pur- 
chaser, and  the  title  was  made  to  him. 
The  court  held  that  the  purchase  by 
the  father  at  the  foreclosure  sale  gave 
him  no  greater  rights  than  he  had  be- 
fore the  sale,  and  that  he  would  be 
regarded  as  a  trustee  for  the  other 
cotenants. 

In  Walker  v.  Williams  (1904)  84 
Miss.  892,  36  So.  450,  it  appeared  that 
real  property  owned  by  tenants  in 
eommon  had  been  by  them  encum- 
bered by  a  deed  of  trust  to  secure  a 
loan.  Later,  at  the  foreclosure  sale 
ander  the  deed  of  trust,  the  projperty 
was  purchased  by  the  cotenant  in  pos- 
session, the  latter  having  concealed 
all  knowledge  of  the  time  and  place 
of  the  sale  from  the  other  cotenant, 
who  was  living  in  another  state.  The 
court  held  that  the  title  thus  acquired 
inured  to  the  benefit  of  all  the  coten- 
ants, saying:  "It  is  an  established 
principle  of  equity  that  tenants  in 
common  sustain  towards  each  other 
such  a  relation  of  trust  as  forbids 
one  to  do  any  act  hostile  to  the  inter- 
est of  the  others,  or  to  acquire  by  any 
means  any  title  to  the  common  prop- 
erty adverse  to  the  claim  of  his  co- 
tenants.  Hence  it  was  proper  for  the 
court  to  annul  and  hold  for  naught 
the  sale  ander  the  Kamper  trust  deed, 
whereby  appellee,  E.  B.  Williams, 
sought  to  acquire  title  to  the  common 
property.  This  title,  so  acquired,  in- 
ored  to  the  benefit  of  all  titose  who 


were  jointly  interested  in  the  prept 
vety.  However,  as  the  Kamper  trust 
deed  constituted  a  lien  on  the  entira 
property  sought  to  be -partitioned,  and 
rested  equally  on  the  interest  of  eaelf 
cotenant,  it  was  proper  to  charge  the 
common  estate  with  the  money  ex- 
pended in  payment  of  this  debt. 
While  it  is  true  that  one  cotenant  can- 
not fraudulently  pay  off  a  lien  or  pur- 
chase at  a  sale  tiiereunder,  so  as  to 
obtain  any  title  adverse  to  his  coten- 
ants, yet  he  is  entitled  to  be  reim- 
bursed the  money  advanced  to  dia- 
charge  the  common  burden,  because 
the  payment  thereof  was  necessary 
for  the  protection  of  the  common  es- 
tate." 

In  Beaman  v.  Beaman  (1907)  90 
Miss.  762,  44  So.  987,  it  appeared  that 
certain  property  on  which  a  deed  of 
trust  had  been  given  by  a  common  an- 
cestor to  secure  an  indebtedness  was 
owned  by  his  heirs  at  law  as  coten- 
ants. The  lands  in  question  were 
sold  by  the  trustee,  and  at  the  sale 
the  cotenant  in  possession  purchased 
the  said  property  and  had  the  trustee 
execute  a  trustee's  deed  to  his  wife. 
The  other  cotenants  had  no  knowl- 
edge of  this  sale.  It  was  held  that 
the  purchase  inured  to  the  benefit  of 
all  the  cotenants. 

In  Watson  v.  Vinson  (1914)  108 
Mias.  600,  67  So.  61,  it  appeared  that 
a  husband  and  infant  children  were 
in  possession  as  tenants  in  commiHi 
of  lands  left  them  by  the  deceased 
wife.  Before  the  wife's  death  she 
and  her  husband  had  executed  a  deed 
of  trust  on  the  lands  to  secure  a  loan. 
There  was  a  sale  of  the  land  on  fore- 
closure of  the  deed  of  trust,  and  it 
was  purchased  by  the  husband  who 
took  title  in  his  own  name.  It  was 
held  that  the  husband's  purchase  of 
the  land  would  be  regarded  as  for  the 
benefit  of  all  the  cotenants. 

In  Baricsdale  v.  Learnard  (1917) 
112  Mias.  861,  78  So.  786.  it  appeared 
that  a  father  and  son  were  in  posses- 
sion, as  tenants  in  common,  of  land 
subject  to  a  deed  of  trust  to  secure  a 
sum  of  mone^.  The  deed  of  trust  was 
foreclosed  and  the  land  purchased 
by  the  fattier.  The  court  held  that 
the  father  acquired  the  legal  title  to 
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Om  whol*  of  tke  pjroperty,  but  held 
til*  title  in  trust  for  the  benefit  of  the 
aon  who  might  avail  himself  of  it  by 
eontribating  his  proportion  of  the 
purohase  money.  It  was  said  further 
that  tiiis  right  is  not  barred  by  Bieve 
Upa*  of  time,  bat  only  when  the  de> 
lay  to  assert  it  is  aeeompanied  by  cir- 
Gumstances  which  give  rise  to  an  es- 
toppel. 

In  Hinters  v.  Hintera  (1893)  114 
Ha.  26,  21  S.  W.  466,  it  appeared  that 
diildren  were  in  possession  as  coten- 
anta  of  the  common  property  which 
was  encumbered  by  a  deed  of  trust 
executed  by  their  ancestor  in  his  life^ 
time  to  secure  a  debt.  The  property 
was  sold  under  the  deed  of  trust,  and 
was  purchased  at  the  request  of  one 
of  the  eotenants  by  the  holder  of  the 
note  representing  the  debt,  to  the 
end  that  the  cotenant  might  acquire 
the  property.  The  next  day  after  the 
sale  the  deed  was  made  convesring  the 
property  to  the  cotenant.  It  was  held 
that  the  title  thus  acquired  inured 
to  the  benefit  of  the  other  eotenants, 
tiie  latter  being  bound,  however,  to 
contribute  their  respective  propor- 
tions of  the  consideration  paid  for 
(he  outstanding  encumbrance. 

In  Nalle  ▼.  Pariu  (1902)  17S  Mo. 
616,  78  8.  W.  696,  it  appeared  that 
plaintiff  and  one  Gaboon,  through 
whom  defendant  claimed,  were  ten- 
ants in  eommon  of  certain  lands  cov- 
ered by  several  deeds  of  trust.  At 
the  several  sales  under  the  deeds  of 
trust  Cahoon  became  the  purchaser 
of  the  lands  in  question.  It  was  held 
that  the  purchase  by  Cahoon  inured 
to  the  benefit  of  his  cotenant,  if  the 
latter  elected  within  a  reasonable 
time  to  contribute  his  just  propor- 
tion of  the  amount  expended  in  the 
aeqoiaition  of  the  title,  but  that  if  he 
did  not  make  an  election  within  a  rea- 
sonable time  he  would  be  deemed  to 
have  repudiated  the  transaction  and 
abandoned  its  benefits.  The  court 
said:  "Plaintiff  claims  that  he  and 
Gaboon  were  eotenants  under  the 
deed  for  the  land  to  them  by  Hary  J. 
Gray,  executed  on  July  16,  1891,  and 
that  the  court  erred  in  holding  that 
plaintiff  was  ousted  of  all  ownership 
and  titie  by  Gaboon's  purchase  of  the 


land  at  the  sale  made  by  the  trustee 
Anthony,  under  deed  of  trust  execut- 
ed to  him  by  Robert  B.  Gray  in  his 
lifetime  to  secure  the  payment  of  part 
of  the  purchase  mooey  for  said  land. 
There  is  no  doubt  of  the  general  prin- 
eiple  that  when  land  is  conveyed  to 
two  or  more  persons  by  the  same  deed 
they  are  tenants  in  common,  and 
that  they  occupy  such  relation  to 
each  other  that  one  will  not  be  per- 
mitted to  buy  HP  an  outstanding  titie 
to  or  encumbrance  on  the  land  for  his 
exclusive  benefit,  but  such  purchase 
will  inure  to  all  such  tenants  as  are 
willing  to  contribute  their  just  pro- 
portion of  the  amount  necessarily  ex- 
pended in  the  acquisition  of  the  titie 
or  encumbrance." 

In  Knolls  v.  Bamhart  (1877)  71  N. 
Y.  474,  it  appeared  that  a  widow  and 
her  children  were  in  possession  of 
lands  inherited  from  the  deceased 
husband  as  tenants  in  common.  The 
lands  in  question  had  been  mortgaged 
by  the  husband  before  his  death. 
The  mortgage  was  foreclosed  and  the 
lands  purchased  by  the  widow  at  the 
sale  thereof.  The  court  held  that 
the  title  thus  acquired  by  the  widow 
was  held  for  the  benefit  of  all  the  co- 
tenants.  ] 

In  Collins  v.  Collins  (1891)  59  Hun, 
620,  86  N.  Y.  S.  R.  591,  18  N.  Y.  Supp. 
28,  it  appeared  that  the  plaintiff  and 
the  defendant  and  his  brother  as  heirs 
of  their  deceased  father  were  ten- 
ants in  common  of  a  certain  lot  of 
land,  subject  to  a  mortgage  and  their 
mother's  right  of  dower.  The  mort- 
gage was  foreclosed,  and  the  defend- 
ant, who  was  in  possession  of  the  lot 
at  the  time,  purchased  the  property 
at  the  foreclosure  sale.  He  paid  only 
a  small  sum  in  cash  and  gave  back  a 
mortgage  for  the  residue  of  the  mort- 
gage debt.  The  defendant  did  not 
disclose  his  purchase,  and  the  other 
eotenants  were  entirely  ignorant  of 
the  foreclosure  and  sale.  It  was  held 
that  the  defendant  acquired  the  title 
subject  to  a  trust  in  favor  of  plain- 
tiff to  the  extent  of  his  one-third  in- 
terest The  court  said :  "If  the  tenants 
in  eommon  eome  into  joint  possession 
as  coheirs  or  codevisees,  special 
obligations    are   said   to    odst,    for- 
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bidding  either  to  do  any  act  which 
would  be  unlawful  or  improper  if  done 
by  a  trustee  charged  with  the  care 
and  preservation  of  a  trust  estate. 
Freeman,  Co-Tenacy,  §  151.  In  the 
present  case  the  plaintiff  was  a  minor 
at  the  time  of  the  foreclosure;  and 
his  mother,  being  his  guardian  in  soc- 
age, paid  no  attention  to  it.  She 
left  the  matter  entirely  to  George  K., 
assuming  very  likely  that  he  would 
see  that  the  rights  of  his  brothers 
would  be  preserved.  There  seems  to 
have  been  no  real  occasion  for  any 
foreclosure.  Less  than  a  year's  in- 
terest was  unpaid.  The  interest  had 
been  kept  up  previously,  as  it  may 
be  inferred,  from  the  rents;  and  these 
were  improving.  The  holder  of  the 
mortgage  did  not  desire  the  principal, 
for  he  took  back,  a  new  mortgage  for 
that.  The  property  that  was  bid  in 
for  $2,610  was  worth  $18,000.  We 
think  the  court  below  did  not  err  in 
holding  that  the  purchaser  on  fore- 
closure should  be  deemed  to  have  pur- 
chased for  the  benefit  of  his  coheirs 
as  well  as  himself,  and  that  he  only 
nominally  held  the  title  of  plaintiff's 
third." 

In  Carpenter  v.  Carpenter  (1892) 
181  N.  Y.  101,  27  Am.  St.  Rep.  569, 
29  N.  E.  1018,  it  appeared  that  there 
were  a  number  of  tenants  in  common 
of  mortgaged  land,  some  of  whom 
were  in  possession.  Those  in  posses- 
sion contrived  to  have  the  holders  of 
the  mortgages  commence  foreclosure, 
and  under  judgments  obtained  in  the 
foreclosure  actions  the  land  was  sold 
and  was  bid  in  by  one  of  the  coten- 
ants  in  possession  for  the  amount  due 
on  the  mortgages.  The  purchaser  at 
once  conveyed  by  deed  to  each  of  the 
other  cotenants  in  possession  an  in- 
terest in  the  land.  The  court  held 
that  the  title  thus  acquired  by  the 
cotenants  in  possession  under  the 
foreclosure  and  the  deeds  in  severalty 
subsequently  made  was  held  subject 
to  a  trust  in  favor  of  the  cotenants 
who  were  not  in  possession,  to  the  ex- 
tent of  their  interest  in  the  property. 
The  court  said:  "The  defendants 
and  the  plaintiffs  had  a  conmiunity 
of  interest  in  a  common  title,  arising 
under  the  devise.    The  defendants,  or 


some  of  them,  were  in  the  actual  pos- 
session and  control  of  the  common 
property.  They  were  bound  to  do 
nothing  with  a  view  to  prejudice  the 
interests  of  the  plaintiffs.  They 
could  not  buy  in  an  outstanding  title 
to  defeat  the  right  of  their  cotenants. 
If  the  foreclosure  of  the  mortgages 
was  a  proceeding  hostile  to  the  de^ 
fendants,  and  they  had  not  been  in 
default,  and  their  purchase  was  made 
of  necessity  to  protect  their  own 
rights,  with  full  knowledge  of  the  sit- 
uation on  the  part  of  the  plaintifFa, 
the  moral,  and  perhaps  the  legal,  as- 
pect of  the  case  would  be  altered.  But 
to  permit  the  plaintiffs,  all  but  two  of 
whom  were  infants,  to  be  cut  off  by 
a  proceeding  instigated  by  the  de- 
fendants for  that  very  purpose,  and 
in  the  absence  of  any  effort  on  their 
part  to  avert  the  danger,  and  when 
they  were  in  actual  possession  of  the 
common  property,  receiving  the  rents 
and  profits,  is  not  a  mere  ethical 
grievance,  but  one  which  the  law  will 
recognize  and  redress." 

Bat  see  Streeter  v.  Shuitz  (1887)  46 
Hun  (N.  Y.)  406,  wherein  it  appeared 
that  the  plaintiff  and  the  defendant 
were  tenants  in  common  of  land  sub- 
ject to  a  purchase-money  mortgage. 
The  mortgage  was  foreclosed  and  at 
the  sale  the  premises  were  bid  in  by 
a  stranger,  acting  for  the  defendant, 
and  the  deed  was  executed  to  the  de- 
fendant by  the  referee.  There  was 
no  fraud,  and  the  price  paid  was  the 
fair  value  of  the  property  at  that 
time.  On  these  facts  the  court  held 
that  the  defendant  owned  the  prop- 
erty in  his  own  right,  and  not  subject 
to  any  claim  or  right  of  his  former 
cotenant.  But  while  in  that  case  the 
court  expressly  declared  that  a  ten- 
ant in  common,  having  no  duties  to- 
ward his  cotenant  other  than  such  as 
necessarily  arise  from  the  cotenancy, 
may  purchase  for  his  own  benefit  at 
a  sale  under  a  mortgage  which  cov- 
ers the  common  estate,  it  would  seem 
that  the  decision  really  rested  on  the 
ground  of  estoppel  of  the  plaintiff  to 
assert  his  rights  because  of  the  tat- 
ter's long  acquiescence  in  the  par- 
chase  by  the  defendant.  But,  however. 
the  decision  seems  clearly  overruled 
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by  the  later  New  York  cases  ef  Cot- 
lins  V.  Collins,  and  Carpenter  ▼.  Car- 
penter, snpra. 

In  Daff  V.  Wilson  (1872)  72  Pa.  442, 
it  appeared  that  the  plaintiff  and  the 
defendant  were  tenants  in  common 
of  a  certain  tract  of  land  covered  by 
a  mortgage.  The  defendant,  being  in 
poBseesion,  procured  an  assignment 
of  the  mortgage  to  his  brother-in-law, 
by  whom  the  proceedings  on  the  mort- 
gage were  instituted  and  carried  on. 
The  brother-in-law  became  the  pur- 
chaser at  the  sheriff's  sale,  and  after- 
wards, by  deed,  conveyed  the  title 
thus  acquired  to  the  defendant.  It 
was  clear  that  the  brother-in-law  was 
acting  as  agent  for  the  defendant. 
On  these  facts  it  was  held  that  the 
defendant  was  deemed  to  hold  the  ti- 
tle in  trust  for  his  cotenant  to  the  ex- 
tent of  the  latter's  interest. 

In  Tisdalfe  v.  Tisdale  (1855)  2 
Sneed  (Tenn.)  596,  64  Am.  Dec.  775, 
it  appeared  that  the  complainants 
and  defendants  were  tenants,  in  com- 
mon of  a  large  quantity  of  lands 
which  bad  been  encumbered  by  their 
ancestor  with  a  mortgage.  At  fore- 
closure sales  under  the  mortgage  the 
defendant  purchased  the  lands  in 
question.  These  sales  were  confirmed 
and  title  vested  in  the  defendant.  It 
was  held  that  the  defendant  held  the 
title  to  the  lands  in  trust  for  the  bene- 
fit of  the  other  cotenants.  The  court 
sa!d:  "Tenants  in  common  by  de- 
scent are  placed  in  a  confidential  rela- 
tion to  each  other  by  operation  of  law 
as  to  the  joint  property,  and  the  same 
duties  are  imposed  as  if  a  joint  trust 
were  created  by  contract  between 
them,  or  the  act  of  a  third  party.  It 
may  be  different  where  they  claim 
title  by  distinct  purchases,  even  of 
the  same  original  title,  but  that  is  not 
the  case  before  us.  Being,  then,  in- 
terested with  and  for  each  other  in 
the  property,  each>  one  is  prohibited 
from  acquiring  rights  in  it  anta^nis- 
tic  to  the  others.  Keech  v.  Sandford 
(1726)  1  White  &  T.  Lead.  Cas.  In 
Eq.  (Eng.)  53.  Being  associated  in 
interest  as  tenants  in  common  by  de- 
scent, an  implied  obligation  exists  to 
sustain  the  common  interest.  This 
reciprocal   obligation   will  be  vindi- 


cated and  enforced  in  a  court  oi 
equity,  as  a  trust.  These  relations  of 
trust  and  confidence  bind  all  to  put 
forth  their  best  exertions  and  to  em- 
brace every  opportunity  to  protect 
and  secure  the  common  interest,  and 
forbid  the  assumption  of  a  hostile  at- 
titude by  either;  and  therefore  the 
purchase  by  one  of  an  outstanding 
title  or  an  encumbrance  upon  the 
joint  estate,  in  his  own  name,  will 
inure  to  the  equal  benefit  of  all,  but 
they  will  be  compelled  to  contribute 
their  respective  ratios  of  the  consid- 
eration actually  given." 

In  Stunson  v.  Stianson  (report- 
ed herewith)  ante,  280,  it  appeared 
that  the  plaintiffs  and  defendant  were 
tenants  in  common  of  real  estate  cov- 
ered by  a  mortgage  to  secure  a  debt. 
The  mortgage  was  foreclosed,  and  the 
defendant  became  the  purchaser  at 
the  foreclosure  sale  and  received  the 
sheriff's  deed  therefor  in  his  own 
name.  There  was  no  evidence  of 
fraud,  and  for  nine  years  the  plain- 
tiffs had  full  knowledge  of  every  fact 
essential  to  the  assertion  of  their 
legal  rights.  The  court  held  that  the 
title  thus  acquired  was  held  in  trust 
for  the  benefit  of  all  the  cotenants, 
but  that  the  latter  were  estopped  to 
assert  their  rights,  since  they  did  not 
elect  to  do  so  within  a  reasonable  time 
and  offer  to  contribute  their  propor- 
tion of  the  expenditures  necessarily 
involved. 

In  Eckert  v.  Schmitt  (1910)  60 
Wash.  23,  110  Pac.  635,  it  appeared 
that  a  father  and  children  were  ten- 
ants in  common  of  land  subject  to  a 
mortgage.  On  a  decree  foreclosing 
the  mortgage,  an  order  of  sale  was 
issued  and  the  land  sold  and  conveyed 
by  sherifTs  deed  to  the  mortgagee. 
Later  the  purchaser,  in  accordance 
with  a  contract  made  with  the  father 
before  the  sale,  conveyed  the  land  to 
the  father.  It  was  held  that  the  pur- 
chase of  the  common  property  by 
the  father,  through  the  mortgagee, 
inured  to  the  benefit  of  his  cotenants. 

In  Gilchrist  v.  Beswick  (1889)  83 
W.  Va.  168,  10  S.  E.  371,  it  appeared 
that  several  persons  who  owned  land 
subject  to  a  mortgage  as  tenants  in 
common   entered   into  an   agreement 
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by  which  ftne  of  them  with  other  per- 
BOQB,  agreed  to  pay  off  the  mortgase 
and  hold  the  land  sabjeet  to  redemp- 
tion by  the  other  owners.  The  ar- 
rangement was  not  complied  with,  but 
the  owner  selected  to  pay  off  the  mort- 
gage, without  notice  to  the  co-owners 
tiiat  he  was  not  acting  under  the 
agreement,  purchased  the  property  at 
the  sale  under  the  mortgage,  for  a 
sum  less  than  one  tenth  ef  its  value. 
The  court  held  that  the  purchase  was 
for  the  benefit  of  all  the  owners,  say- 
ing: "According  to  the  doctrine  here 
announced,  if  Beswick,  who  was  a 
joint  owner  or  partner  in  the  lands 
sold,  had  purchased  without  any  at- 
tempt at  an  understanding  that  he 
was  to  purchase  for  the  common  bene- 
fit of  all  the  owners,  he  would  never- 
theless be  held  in  good  conscience  and 
equity  to  have  purchased  for  the  com- 
mon benefit  of  all;  and  therefore,  a 
fortiori,  will  a  court  of  equity  hold 
him  bound  to  hold  the  property  for 
his  co-owners  as  well  as  himself, 
when  it  is  shown  that  he  made  the 
purchase  under  an  agreement  to  that 
effect,  which  his  co-owners,  at  least, 
believed  still  existed,  and  which  he 
failed  to  notify  them  he  considered 
to  be  at  an  end,  even  if  he  did  so  con- 
sider it, — a  matter  that  the  testimony, 
to  say  the  most  ot  it,  leaves  in  doubt." 

In  Reed  v.  Bachman  (1907)  61  W. 
Va.  4S2,  123  Am.  St  Rep.  996,  57  S.  E. 
769,  it  appeared  that  land  owned  by 
two  tenants  in  common  was  covered  by 
deeds  of  trust  given  to  secure  the  pur- 
chase money.  The  deeds  of  trust  were 
foreclosed,  and  at  the  sales  under  the 
decree  of  foreclosure  the  lands  in  ques- 
tion were  purchased  by  strangers, 
who  a  few  days  later,  according  to 
an  agreement,  conveyed  the  land  to 
the  cotenant  in  possession  and  con- 
trol of  the  property.  The  other  co- 
tenant  was  absent  from  the  state  and 
had  no  knowledge  of  the  foreclosure 
and- sale  thereunder  until  told  by  his 
cotenant  that  the  sales  had  been  made 
and  that  he  had  purchased  for  their 
joint  benefit  The  court  held  that  the 
title  thus  acquired  by  the  cotenant  in 
possession  was  held  by  the  latter  for 
their  mutual  ben^t 

But  the  rule  that  the  purchase  by 


•  tenant  in  common  of  the  common 
property  at  a  foreclosure  sale  will  be 
deemed  to  have  been  made  for  the 
benefit  of  all  the  cotenants  is  one  ef 
implieation,  and  has  no  application 
in  the  case  of  an  expretss  agreement 
between  the  parties.  Watson  v.  Wat- 
son (1901)  198  Pa.  234,  47  Atl.  1096. 
In  that  case  it  appeared  that  all  the 
tenants  in  common  of  a  tract  of  mort- 
gaged land,  except  the  defendant  pre- 
sented a  paper  to  the  mortgagee  con- 
taining the  following  request:  "In 
case  said  lands  are  purchased  at  sher- 
iff's sale  by  you,  that  the  same  may 
be  conveyed  by  you  absolutely  to 
Samuel  Watson  upon  his  securing  to 
be  paid,  in  such  manner  as  shall  be 
satisfactory  to  you,  the  debt  now 
due  to  you  and  secured  upon  said 
lands  or  interests  therein."  The 
mortgagee  purchased  the  property  at 
the  foreclosure  sale  and  conveyed  it 
to  the  defendant  Samuel  Watson,  and 
took  from  him  a  bond  and  mortgage 
for  the  debt  due  mortgagee  and  se- 
cured upon  the  land.  It  was  held  that 
the  defendant's  title  to  the  land  was 
absolute  and  devested  of  any  in- 
terest or  claim  which  his  former  co- 
tenants  might  have  had  herein.  The 
court  said:  "With  a  full  knowledge 
of  all  the  facts  necessary  to  protect 
their  interests  in  the  property,  Sam- 
uel Watson's  cotenants  directed  the 
lands  to  be  conveyed  to  him  absolute- 
ly, on  the  condition  that  he  pay  the 
indebtedness  against  them.  This  was 
an  approval  of  and  full  authority  to 
the  grantor  to  make  the  sale  and  con- 
veyance of  the  land  to  Samuel  Wat- 
son, and  when  in  pursuance  of  this 
authority  the  sale  was  consummated 
by  the  deed  of  August  25,  1888,  the 
title  to  the  premises  passed  to  him, 
devested  of  any  interest  or  claim 
which  his  former  cotenants  might 
have  had  therein.  Why,  therefore, 
should  the  defendant  not  hold  the 
land  for  his  own  use?  In  doing  so 
there  is  certainly  nothing  'repugnant 
to  a  sense  of  refined  and  accurate  jus- 
tice,' nor  inconsistent  with  the  title 
acquired  by  him.  His  former  coten- 
ants were  presumed  to  know  that  if 
Samuel  acquired  the  title  to  the  prop- 
erty without  their  acquiescence,  he 
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would,  andar  the  law,  hold  it  for 
them  as  well  as  for  himself,  and  hence 
their  interests  would  thereby  be  pro- 
tected. Their  knowledge  of  this  fact 
directs  attention  to  the  further  fact 
that  there  mast  have  been  some  pur- 
pose in  the  execution  and  delivery  Of 
the  paper  of  June  SO,  1888,  and  tiiat 
that  purpose  was  to  relieve  the  title 
acquired  by  Samuel  from  any  inters 
ests  the  parties  mig:ht  have  in  the  land 
by  reason  of  his  being  their  cotenant. 
When,  therefore,  they  directed  the 
lands  to  be  conveyed  to  Samuel  ab- 
solutely, and  thus  assented  to  a  sale 
to  him  in  fee  simple,  the  inference  is 
that  in  taking  the  title  he  was  acting 
for  himself,  and  that  it  was  the  in- 
tention of  all  the  parties  that  the  title 
should  be  held  by  Samuel,  discharged 
of  any  trust  for,  or  claim  of,  his  for- 
mer cotenants." 

///.  Minority  rule. 

In  a  few  jurisdictions,  the  mere  re- 
lation of  cotenancy  is  not  considered 
to  be  of  such  a  confidential  nature  as 
to  forbid  the  purchase  by  one  coten- 
ant of  the  common  property  at  a  fore- 
closure sale,  for  his  own  benefit.  It 
is  ^e  rule,  therefore,  in  those  juris- 
dictions that  if  a  cotenant  in  posses- 
sion of  the  common  property  pur- 
chases the  proper^  at  a  foreclosure 
sale,  he  acquires  the  absolute  title, 
devested  of  any  claim  or  right  of  his 
former  cotenants,  provided  the  sale 
was  properly  advertised  and  entirely 
free  from  fraud.  Starkweather  v. 
Jenner  (1910)  216  U.  S.  624,  64  L.  ed. 
602, 80  Sup.  Ct  Rep.  382, 17  Ann.  Cas. 
1167;  Jackson  v.  Baird  (1908)  148 
N.  C.  29,  19  L.R.A.(N.S.)  591,  61  S. 
E.  682;  Trozler  v.  Gant  (1917)  178  N. 
C  422,  92  S.  E.  152;  Kennedy  v.  De 
Traflford  [1897]  A.  C.  (Eng.)  180,  66 
L.  J.  Ch.  N.  S.  418,  76  L.  T.  N.  S.  427, 
46  Week.  Rep.  671. 

In  Jackson  V.  Baird  (1908)  148  N. 
C.  29,  19  L.R.A.(NJ8.)  691,  61  S.  E. 
632,  it  appeared  that  plaintiffs  and  de- 
fendant were  tenants  in  common  of 
land  covered  by  a  deed  of  trust  exe- 
cuted by  their  common  ancestor,  in 
tte  tatter's  lifetime,  to  secure  a  debt 
to  the  trustee.  The  deed  of  trust  was 
foreclosed,  and  at  the  trustees  sale 
6  A.L.R.— 20. 


tlM  land  was  purchased  by  a  stranger, 
who  was  acting  in  the  interest  of  the 
defendant.  The  stranger  later  con- 
veyed the  property  to  the  defendant's 
wife.  It  was  held  that  the  title  thus 
acquired  was  absolute,  and  not  sub- 
ject to  any  trust  in  favor  of  the  other 
cotenants.  The  court  said:  "The 
contentioB  of  plaintiffs  that  John 
Baird  could  not  acquire  the  exclusive 
title  at  the  sale  is  founded  upon  a 
misapprehension  of  the  law.  The  gen- 
eral rule  is  well  settled  that  one  co- 
tenant  cannot  purchase  an  outstand- 
ing title  or  encumbrance  affecting  the 
common  estate  for  his  own  exclusive 
benefit,  and  assert  such  right  against 
his  cotenants.  But  that  rule  does  not 
apply  under  the  facts  of  this  case. 
The  title  which  was  acquired  by  Shu- 
ford,  assuming  that  he  acquired  it  for 
Baird,  was  not  an  outstanding  title 
adverse  to  the  title  of  Robert  Baird. 
It  was  the  title  of  Robert  Baird  him- 
self, the  common  ancestor  under 
whom  all  claimed,  and  the  sale  was 
being  made  under  a  deed  executed  by 
such  ancestor  and  to  pay  his  debts, 
which  were  an  encumbrance  on  the 
land  when  it  descended  to  plaintiffs 
and  their  coheir.  It  is  held  in  this 
state  that  one  cotenant  lawfully  may 
purchase  his  cotenant's  share  of  the 
common  property,  under  execution 
sale  to  pay  the  debt  of  such  cotenant. 
Likewise  it  is  held  that  one  of  the 
cotenants  may  purchase  the  entire 
property  at  a  sale  to  pay  the  common 
-ancestor's  debt.  .  .  .  When  the 
land  in  controversy  descended  upon 
these  plaintiffs  and  upon  their  coheir,  ' 
John  Baird,  it  was  encumbered  with 
the  mortgage  to  Reid  made  by  their 
ancestor.  When  that  mortgage  was 
foreclosed  in  the  manner  allowed  by 
law,  any  one  of  the  heirs  had  a  right 
to  purchase  the  entire  estate  to  pro- 
tect his  own  interest,  and  he  would 
acquire  the  title,  discharged  of  any 
trust  to  his  coheirs.  There  is  no  evi- 
dence that  John  Baird  agreed  to  pur- 
chase for  the  benefit  of  the  oi^er 
beirB,  or  endeavored  to  suppress  bid- 
ding, or  practised  any  other  fraud 
upon  his  cotenants.  So  far  as  the 
record  discloses,  the  sale  appears  to 
have  been  fairly  made  by  the  trustee. 
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and  it  was  open  to  the  plaintiffs,  or 
any  of  them,  to  attend  and  purchase 
if  they  so  desired." 

In  Troxler  v.  Gant  (1917)  178  N.  C. 
422,  92  S.  E.  152,  it  appeared  that  a 
tenant  in  common  had  purchased  the 
common  property  at  a  sale  under  a 
mortgage  executed  by  the  ancestor  of 
the  cotenants.  It  was  held  that  the 
cotenant  had  a  right  to  buy  the  com- 
mon property  at  the  foreclosure  sale, 
and  that  he  acquired  absolute  title  to 
the  land  if  the  sale  was  regular  and 
properly  advertised. 

In  Starkweather  v.  Jenner  (1910) 
216  U.  S.  624,  64  L.  ed.  602,  80  Sup. 
Ct.  Rep.  382,  17  Ann.  Cas.  1167,  it  ap- 
peared that  the  appellant  and  the  ap- 
pellee were  tenants  in  common  of  cer- 
tain lands  covered  by  a  deed  of  trust 
to  secure  an  obligation  created  by  the 
appellant  when  the  latter  was  sole 
owner  of  the  land  in  question.  At 
the  sale  of  the  property  under  the 
power  in  the  deed  of  trust  the  appel- 
lee became  the  purchaser,  complied 
with  the  terms  of  sale,  and  accepted 
a  deed  from  the  trustees.  The  court 
held  that  the  appellee  took  absolute 
title  to  the  premises,  free  from  any  in- 
terest of  the  other  cotenants,  saying: 
"But  it  is  said  that  Jenner's  relation 
as  tenant  in  common  to  appellant  and 
those  associated  with  him  as  owner  of 
the  property  sold  to  pay  off  this  para- 
mount lien  forbids  his  purchase. 
That  there  is  such  a  community  of 
interest  between  those  who  hold  a 
common  title  as  to  forbid  one  such 
cotenant  from  acquiring  any  benefit 
from  the  acquisition  of  an  outstand- 
ing superior  title  is  undeniable.  That 
a  court  of  equity,  upon  timely  appli- 
cation, will  convert  such  a  purchas- 
ing tenant  into  a  trustee  for  the  com- 
mon benefit,  is  true.  .  .  .  But  it 
is  plain  that  the  principle  which  turns 
a  cotenant  into  a  trustee,  who  buys 
for  himself  a  hostile  outstanding  title, 
can  have  no  proper  application  to  a 
public  sale  of  the  common  property, 
either  under  legal  process  or  a  power 
in  the  trust  deed.  In  such  a  situa- 
tion, the  sale  not  being  in  any  wise 
the  result  of  collusion  nor  subject  to 
the  control  of  such  a  bidder,  he  is  as 
free,  all  deceit  and  fraud  out  of  the 


way,  as  any  one  of  the  general  pub- 
lic." 

In  Kennedy  v.  De  Trafford  [1897] 
A.  C.  (EngO  180,  it  appeared  that  two 
tenants  in  common  gave  a  mortgace 
on  the  common  property,  with  provi> 
sions  in  the  mortgage  for  redemptiOB 
by  the  cotenants,  and  also  the  usual 
power  of  sale  by  the  mortgagees  in 
case  of  default  in  the  payment  of  the 
mortgage  debt.     One  of  the  tenants 
in  common  was  adjudicated  a  bank- 
rupt,  and  the  appellant  was  subse- 
quently  appointeid   trustee   for  him. 
The  mortgagees  gave  notice  to  appel- 
lant and  the  other  cotenant  to  pay  off 
the  mortgage,   and  threatened  fore- 
closure.    The    appellant    having    de- 
clined to  redeem,  the  mortgagees  gave 
notice  of  their  intention  to  sell  if  they 
could  obtain  principal,  interest,  and 
costs,  and  advertised  for  offers.    The 
other  cotenant  who  had  been  left  in 
possession  of  the  property  became  the 
purchaser  on  these  terms.    The  House 
of  Lords  held  that  the  sale  was  valid 
for  all  purposes,  giving  rise  to  no 
claim  on  the  part  of  the  bankrupf  s 
estate  either  against  the  mortgagees 
or  against  the  purchaser.    Lord  Her- 
Bchell  said :    "But  then  it  is  said  the 
mere  fact  that  Kennedy  was  co-own- 
er   with    Dodson    of    this    property 
creates  such  a  relationship  between 
them  that  the  one  co-owner  could  not 
take  this  property  and  hold  it  for 
himself,  but  that  the  other  co-owner 
ia  entitled,  on  equitable  grounds,  to 
have  it  declared  that  the  benefit  of  - 
one  half  of  that  purchase  should  be 
his.    My  Lords,  no  authority  has  been 
cited  in  support  of  such  a  proposi- 
tion.   Cases  have  been  referred  to  of 
a   very   different   description,   where 
the  owner  of  an  estate  under  a  settle- 
ment,— a  tenant  for  life,  for  example. 
— ^has  been  held  incapable  of  obtaining 
an   enlargement  of   that   estate    for 
himself  alone.    It  has  been  said  Uiat 
whatever  benefit  he  gets  must  inure 
to  the  benefit  of  all  taking  under  the 
settlement.    That  is  a  totally  differ- 
ent case  from  this  case.     The  only 
authority,  if  it  can  be  so  called,  which 
has  been   cited,   is   the  case   before 
Chancellor  Kent;  but  he  commences 
his  observations  by  saying  that  he  is 
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not  goingr  to  lay  down  a  general  rule 
which  would  be  applicable  to  such  a 
case  aa  this.  He  deals  with  the  par- 
ticular ease,  the  circumBtances  of 
which  were  peculiar  and  of  immense 


complicatloB,  and  he  certainly  does 
not  lay  down  any  rule  or  doctrine  of 
law  which  supports  the  argument 
which  has  been  addressed  to  your 
Lordships."  B.  R. 


N.  C.  LLOYD,  Respt, 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  Appt 

WavMngton  Supveme  Court  (Dept.  No.  8)  — May  IS,  1019. 

(_  Wash.  — ,  181  Pac.  29.) 

Aotonobile  —  negligence  of  bailee  —  imputing  to  owner. 

1.  The  negligence  of  a  bailee  using  another's  automobile  for  his  own 
pleasure  is  not  imputable  to  the  owner,  so  as  to  prevent  the  latter's  hold- 
ing another  liable  for  negligently  injuring  the  car. 

[See  note  on  this  queaUon  beginning  on  page  316.] 

IVial  —  qaestfon  for  Jury  —  servant's 
ose  of  automobile. 

2.  Whether  or  not  an  employee  who, 


u  part  of  his  compensation,  was  en- 
titled to  the  use  of  his  employer's  auto- 
mobilev  was  acting  in  the  employer's 
bosiness  at  the  time  he  negligently 
Inm^^  tlie  car  into  collision  with  a 
raibmd  train,  so  as  to  prevent  the 
owner  from  holding  the  railroad  com- 
fwy  liable  for  its  negligence,  is  for 
the  jury,  where,  having  taken  the  car 


for  a  pleasure  drive  of  his  own,  he 
stops  on  the  way  home  to  carry  an  ex- 
press package  for  his  employer  without 
the  latter's  instructions  to  do  sa 

[See  2  R.  C.  L.  1198.] 
Bailment  —  use  of  automobile. 

3.  An  employee  who  is  entitled,  as 
part  of  his  compensation,  to  the  use  of 
his  employer's  automobile  for  his  own 
pleasure,  is,  while  so  using  the  car,  a 
mere  bailee. 

[See  3  R.  C.  L.  72.] 


(Chadwick,  Ch.  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Frank- 
lin Counfy  (Truax,  J.),  denying  motions  for  judgment  notwithstanding 
a  verdict  for  plaintiff,  or  for  new  trial,  in  an  action  brought  to  recover 
damages  for  injury  to.  plaintiff's  automobile,  alleged  to  have  been  caused 
by  the  negligent  operation  of  defendant's  train.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court.. 

Messrs.  Cannon  &  Ferris  and  Ed-     519,  56  Am.  St.  Rep.  779,  28  S.  E.  630; 


wild  A.  Davis,  for  appellant: 

The  evidence  established  that  Cooley, 
the  driver  of  the  automobile,  was  plain- 
tiff's agent  either  because  of  the  con- 
duct and  dealings  between  the  two,  or 
l)ecaQ8e  plaintiff  ratified  his  acts. 

34  Cyc.  1219;  Mechem,  Agency,  2d 
<d.  §  263:  McLeod  v.  Morrison,  66 
Wash.  688,  88  L.R.A.(N.S.)  783,  120 
Pac  528;  Ankeny  v.  Young  Bros.  62 
WasL  235.  100  Pac.  736;  Tummonds  v. 
Moody,  20  N.  Y.  S.  R.  812,  3  N.  Y. 
Sapp.  714;  Brown  v.  Wilson,  46  S.  C. 


31  Cyc.  1263. 

In  driving  the  car  at  the  time  in 
question,  Oolley  was  only  carrying  out 
the  general  purpose  for  which  the  ma- 
chine was  owned  and  kept  by  plaintiff. 

Birch  v.  Abercrombie,  74  Wash.  486, 
50  L.R.A.(N.S.)  59,  133  Pac.  1020; 
Marshall  v.  Taylor,  168  Mo.  App.  240, 
163  S.  W.  527,  6  N.  C.  C.  A.  313. 

In  a  case  where  the  bailee  could  not 
recover  on  account  of  his  contributory 
negligence,  the  bailor  cannot  recover. 

Illinois  C.  R.  Co.  v.  Sims,  77  Miss. 
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a26,  49  L.R.A.  322,  27  So.  527;  Wdty 
V.  Indianapolis  &  V.  B.  Co.  105  Ind.  66, 
4  N.  E.  410;  Puterbaugh  v.  Reasor,  9 
Ohio  St  484;  Forks  Twp.  v.  King,  84 
Pa.  2S0. 

Mr.  H.  L.  DrlscoII,  for  respondent: 

The  negligence  of  a  bailee  is  not  im- 
putable to  the  bailor. 

Spelman  v.  Delano,  177  Mo.  App.  42, 
168  S.  W.  800;  Gibson  v.  Bessemer  &  L. 
E.  R.  Co.  226  Pa:  198,  27  L.R.A.(N.S.) 
689,  76  Atl.  194.  18  Ann.  Cas.  535; 
Kellar  v.  Shippee,  45  111.  App.  877;  New 
York,  L.  E.  &  W.  R.  Co.  v.  New  Jersey 
Electric  R.  Co.  60  N.  J.  L.  338,  43 
.  L.R.A.  849,  88  Atl.  828;  Sea  Ins.  Co.  t. 
Vicksbarg,  S.  &  P.  R.  Co.  17  L.R.A. 
(N.S.)  925,  86  C.  C.  A.  644,  169  Fjad. 
676;  Alabama  G.  S.  R.  Co.  v.  Clarke, 
145  Ala.  459,  39  So.  816;  Currie  v.  Con- 
solidated R.  Co.  81  Conn.  383,  71  Atl. 
356;  Henderson  v.  Chicago  R.  Co.  170 
111.  App.  61G;  Bastion  v.  Ford  Motor 
Co.  189  111.  App.  S67;  Aldrich  v.  Boston 
&  M.  R.  Co.  91  Vt.  379,  100  Atl.  765; 
Goldsmith  v.  Chicago,  M.  &  St.  P.  R. 
Co.  176  lU.  App.  386;  3  R.  C.  L.  146; 
Shearer  v.  Buckley,  31  Wash.  378,  72 
Pac  76,  14  Am.  Neg.  Rep.  218 ;  Wilson 
V.  Puget  Sound  Electric  R.  Co.  62 
Wash.  622,  132  Am.  St.  Rep.  1044,  101 
Pac  50;  Cathey  v.  Seattle  Electric  Co. 
68  Wash.  176,  108  Pac.  443;  Beach  v. 
Seattle,  85  Wash.  379,  148  Pac.  39. 

From  the  time  Cooley  left  plaintifTs 
place  to  the  time  of  the  injury,  his  pos- 
session of  the  car  was  his  own, — not 
that  of  a  servant  or  agent,  but  tibat  of 
bailee. 

Bennett  v.  New  Jersey  R.  &  Transp. 
Co.  36  N.  J.  L.  225,  13  Am.  Rep.  435; 
Birch  V.  Abercrombie,  74  Wash.  486,  50 
L.R.A.(N,S.)  59,  133  Pac.  1020;  War- 
ren ▼.  Norguard,  103  Wash.  284,  174 
Pac  7. 

The  question  whether  the  relation  of 
principal  and  agent,  or  of  master  and 
servant,  did  exist,  or  whether  there 
was  a  ratification,  is  one  for  the  jury. 
And  the  burden  of  proving  such  rela- 
tion or  ratification  rested  upon  defend- 
ant. 

Hammons  ▼.  Setzer,  72  Wash.  660, 
180  Pac  1141;  AUen  v.  Walla  Walla 
VaUey  B.  Co.  96  Wash.  897,  166  Pac 
99;  Moon  v.  St.  Louis  Transit  Co.  287 
Mo.  426,  141  S.  W.  870,  Ann.  Cas. 
1918A.  188. 

Parker,  J.,  ddlvered  the  opinion 
of  the  court: 

The  plaintiff,  lioyd,  seeks  recov- 
ery of  damages  for  injuir  to  his  au- 
tomobile,   claimed    to    have    been 


caused  by  the  neglisent  operation 
of  one  of  the  trains  dt  the  dttendant 
railwjRy  company,  at  a  public  cross- 
ing in  the  village  of  Eltopia,  in 
Franklin  county.  Trial  in  the  su- 
perior court  for  that  county,  sitting 
with  a  jury,  resulted  in  verdict  and 
judgment  in  favor  of  the  plaintiff, 
from  whid)  the  defendant  has  aiH 
pealed  to  this  court. 

Respondent's  automobile  was  be- 
ing driven  by  Richard  C!olley  on 
Sunday,  June  24,  1917,  when  it  was 
struck  by  one  of  appdlant's  trains, 
causing  the  injury  thereto  for  which 
recovery  is  sought.  For  a  period  of 
some  three  months  prior  thereto 
CoUey  had  been  working  for  re- 
spondent upon  his  farm,  situated 
some  2  miles  distant  from  Eltopia, 
under  an  employment  agreement  by 
which  CoUey  was  to  receive  a  cer- 
tain sum  per  month,  and  the  use  of 
the  automobile  for  his  own  pleasure, 
from  time  to  time,  as  occasion  there- 
for might  arise.  During  the  after- 
noon of  the  Sunday  in  question  Col- 
ley  took  a  young  lady  for  a  pleasure 
ride  in  the  automobile.  Just  what 
their  destination  was  is  not  clear; 
but  upon  their  return  they  went  a 
short  distance  out  of  their  way,  with 
a  view  on  the  part  of  Colley  of  going 
through  Eltopia  and  caUing  upon 
the  railway  company's  agent  there 
and  procuring  an  express  package 
which  he  thought  might  be  there  for 
respondent.  He  had  not  .been  in- 
structed by  respondent  to  call  for 
any  such  package,  nor  is  there  any- 
thing in  the  record  to  show  that 
either  he  or  respondent  thought  of 
his  calling  upon  the  agent  of  the 
railway  company  for  any  such  pack- 
age when  he  started  with  the  auto- 
mobile. He  had,  however,  on  some 
previous  occasions,  brought  pack- 
ages from  the  agent  of  the  i^iilway 
company,  which  had  been  shipped  to 
Eltopia  in  respondent's  name.  This 
he  had  done  without  any  special  in- 
structions from  respondent.  Upon 
this  occasion  Colley  received  from 
the  agent  a  package  addressed  to  re- 
spondent, and  placed  it  in  the  auto- 
mobile, when  he  and  the  young  lady 
proceeded  in  the  automobile  on  their 
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w»j  towards  respondent's  farm, 
wMek  rendered  it  necessary  for 
them  to  cross  appellant's  track  in 
Eltopia;  and  it  was  while  so  cross- 
ing the  track  that  the  automobile 
waa  injured  by  being  struck  by  one 
of  appellant's  trains.  While  the  jury 
returned  a  general  verdict  in  favor 
of  respondent,  awarding  him  dam- 
ages in  the  sum  of  $450,  the  jury 
were  also  asked  and  answered  spe- 
cial interrogatories  submitted  by  the 
court  as  follows: 

"Interrogatory  1.  Was  tiiere  neg- 
ligence on  the  part  of  the  Northern 
Pacific  Railway  Company,  which 
nei^igence  was  the  proximate  cause 
of  the  damage  to  plaintiff's  auto- 
mobile?   Answer:    Yes. 

"Interrogatory  2.  Was  there  neg* 
ligence  on  the  part  of  Richard  F. 
CoIIey  the  driver  of  the  automobile, 
contributing  to  the  damage  to  the 
plaintiff's  automobile?  Answer: 
Yes. 

"Interrogatory  8.  At  the  time  of 
the  collision  was  Richard  F.  CoUey 
driving  or  using  the  automobile  for 
or  on  behalf  of  the  plaintiff,  N.  C. 
Lloyd,  or  in  connection  with  the 
plaintiff's  business,  or  in  the  course 
of  his  emplojrment  as  an  employee 
of  the  plaintiff?    Answer:     No. 

"Interrogatory  4.  At  the  time  of 
the  collision,  was  Richard  F.  Colley 
driving  the  automobile  for  private 
purposes  or  for  his  own  pleasure? 
Answer:     Yes." 

A  motion  for  judgment  in  appel- 
lant's favor,  notwithstanding  the 
verdict,  was  timely  made  by  its 
counsel,  the  denial  of  which  by  the 
trial  court  is  assigned  as  error. 

The  first  contention  made  in  ap- 
pellant's behalf  is,  in  substance,  that 
the  evidence  conclusively  shows  that 
Colley  was,  at  the  time  of  the  in- 
jury of  the  automobile,  acting  in 
the  course  of  his  employment  for 
respondent,  so  that  his  contributory 
negligence  thereby  became  the  con- 
tributoiy  negligence  of  respondent, 
preventing  his  recovery,  and  that 
the  trial  court  should  have  so  de- 
cided as  a  matter  of  law.  It  seems 
to  us  that,  under  the  circumstances 
here  shown,  ttie  question  whether 
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or  not  the  driving  of  the  automobile 
at  the  time  it  was  injured  was  being 
done  by  Colley  as  the  agent  and  em- 
ployee of  respondent,  or  was  being 
done  by  him  for  his 
own  private  purpose  J^u:?^^**'' 
and  pleasure,  was  a  ;*'Z"iM,y*  •' 
question  for  the  jury 
to  decide.  Aside  from  the  fact  that 
Colley  procured  from  the  railway 
company's  agent  the  package  for  re- 
spondent, and  had  it  in  the  auto- 
mobile when  it  was  injured,  there 
seems  to  be  but  little  room  for  argu- 
ing that  he  was  at  that  time  doing 
anything  other  than  for  himself. 
And  we  think  the  mere  fact  that  he 
had  procured  the  package  just  be- 
fore the  automobile  was  injured, 
and  then  had  it  with  him  in  the  au- 
tomobile, did  not  so  plainly  render 
his  driving  the  automobile  at  the 
time  it  was  injured  the  performance 
of  his  duties  as  respondent's  em- 
ployee that  it  could  be  so  decided  as 
a  matter  of  law.  The  jury,  we 
think,  might,  under  all  the  circum- 
stances, have  well  concluded  that 
Colley's  procuring  of  the  package 
was  a  mere  matter  of  accommoda- 
tion, as  if  such  act  had  been  per- 
formed by  a  neighbor.  Our  conclu- 
sion upon  this  branch  of  the  case 
finds  support  in  our  decisions  in 
Hammons  v.  Setzer,  72  Wash.  550, 
180  Pac.  1141,  George  v.  Carstens 
Packing  Co.  91  Wash.  687, 158  Pac. 
629,  and  Warren  v.  Norguard,  103 
Wash.  284,  174  P&c.  7. 

It  is  further  contended  in  appel- 
lant's behalf  that  the  contributory 
negligence  of  Cdley,  as  found  by 
the  jury,  was  in  any  event  imput- 
able to  respondent,  preventing  his 
recovery,  and  that  the  trial  court 
should  have  so  decided  as  a  matter 
of  law.  This  contention  is  rested 
upon  the  theory  that  because  of  the 
relationship  between  Colley  and  re- 
spondent with  reference  to  the  au- 
tomobile, though  it  only  be  that  of 
bailor  and  baUee,  respondent  can- 
not recover  fdr  the  injury  to  the  au- 
tomobile, because  Colley's  contribu- 
tory negligence  would  prevent  his 
recovery  for  injury  to  the  automo- 
bile.   There  was  a  time  when  the 
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decisions  of  the  courts  seemed  to 
support  this  view  of  the  law ;  but  in 
recent  years  the  weight  of  authority 
is,  we  tiiink,  decidedly  to  the  con- 
trary. 

In  view  of  the  special  finding  of 
the  jury  that  Colley  was,  at  the  time 
the  injury  to  the  automobile  oc- 
curred, driving  it  for  his  own  pleas- 
ure, and  not  in  the  course  of  his 
employment  as  respondent's  em- 
ployee, which  finding  we  think  the 
evidence  fully  supports,  it  seems 
plain  that  the  relation  then  existing 
between  him  and  respondent  with 
reference'  to  the  automobile  was 
merely  that  of  bail- 
?f -SV-^rhnl  or  and  bailee.  Van 
Zile,  Bailments,  2a 
ed.  §§  3  and  4;  6  C.  J.  1101 ;  3  R.  C. 
L.  72.  Whether  the  automobile  was 
in  legal  effect  hired  to  Colley  or 
gratuitously  loaned  to  him  we  tiiink 
is  of  no  moment  here,  since  Colley 
would  be  no  more  the  agent  of  re- 
spondent in  one  case  than  in  the 
other. 

In  Gibson  v.  Bessemer  &  L.  E.  R. 
Co.  226  Pa.  198,  27  L.R.A.(.N.S.) 
689,  75  Atl.  194,  18  Ann.  Cas.  635, 
there  was  involved  the  hiring  of  a 
horse  from  a  livery-stable  keeper 
and  the  killing  of  the  horse  by  the 
railroad  company  while  being  driv- 
en by  the  bailee.  The  railroad  com- 
pany resisted  the  claim  of  damage 
made  by  the  owner  for  the  killing 
of  the  horse  upon  the  ground  of  the 
bailee's  contributory  negligence  in 
driving  upon  the  track.  Holding 
that  the  negligence  of  the  bailee  was 
not  attributable  to  the  bailor,  the 
owner  of  the  horse,  preventing  his 
recovery.  Justice  Potter,  speaking 
for  the  court,  observed : 

"And  in  Edwards  on  Bailments, 
8d  ed.  1898,  §  892,  it  is  said:  "The 
hirer  of  wagons,  or  carriages  and 
horses,  receiving  them  into  his  cus- 
tody to  be  used  by  him  at  his  pleas- 
ure, becomes  a  bailee,  and  is  in  no 
sense  a  servant  of  the  owner.  He 
is  responsible  to  tiiie  owner  for  ibe 
reasonable  care  of  tiiem,  and  to 
third  persons  for  any  negligence  oi 
his  servants  in  the  use  of  them.  He 
is  liable  to  third  persons  to  the  same 


extent  as  if  he  were  the  actual  own- 
er of  the  vehicles  and  teams  used  by 
him.'  And  again,  in  1  Thompson  on 
Negligence,  1901,  §  512,  it  is  said: 
'Unless  the  principles  upon  which 
the  courts  have  at  last  settled  have 
been  grossly  misconceived,  the  negli- 
gence of  a  bailee  or  his  servants  is 
not  imputable  to  his  bailor.'  As  far 
back  as  the  case  of  Bard  v.  Y<^n,  26 
Pa.  482,  Justice  Knox  stated  the  law 
as  follows  (p  489)  :  'If  one  lets  or 
hires  to  another  a  horse  to  be  used 
exclusively  for  the  purposes  of  the 
latter,  the  owner  of  the  horse  is  in 
no  wise  responsible  for  the  negli- 
gent manner  in  which  the  horse  may 
be  used.' 

"There  is  a  difference  where  the 
owner  sends  a  driver  to  manage  and 
control  the  team  and  vehicle ;  for  in 
so  doing  the  owner  retains  the  con- 
trol, and  may  well  be  held  account- 
able for  the  action  of  the  driver,  his 
servant  and  agent.  But  in  the  pres- 
ent case  no  driver  was  furnished, 
and  the  hirer  assumed  the  care  and 
control  of  the  horse.  There  was  no 
relation  of  master  and  servant  or  of 
principal  and  agent  between  the 
hirer  and  the  liveryman,  and  the  lat- 
ter cannot  be  held  responsible  for 
the  negligence  of  the  former.  Each 
must  recover  in  his  own  right,  if  at 
all,  and  each  must  stand  upon  his 
own  ground.  Had  Lantz,  the  hirer, 
brought  suit  and  shown  negligence 
by  the  defendant,  and  no  negligmce 
upon  his  own  part,  he  could  have  re- 
covered for  damage  to  himself,  but 
not  for  damage  to  the  horse  or  ve- 
hicle. His  right  of  action  depended 
in  no  way  upon  that  of  the  present 
plaintiff,  nor  does  the  right  of  re- 
covery in  the  present  action  depend 
upon  the  right  of  the  bailee  to  re- 

In  New  York,  L.  E.  &  W.  R.  Co.  v. 
New  Jersey  Electric  R.  Co.  60  N.  J. 
L.  388,  43  L.R.A.  849,  38  Atl.  828, 
there  was  involved  a  bailment  aris- 
ing out  of  the  hiring  of  cars  which 
were  injured  in  a  collision  resulting 
from  the  concurring  negligence  of 
the  bailee  and  the  defendant  com- 
pany. It  was  sought  by  the  defend- 
ant company  to  escape  liability  to 
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the  bailor,  the  owner  of  the  cars, 
apon  the  ground  of  tiie  bailee's  con- 
tributory nesligence  being  in  law 
imputed  to  the  bailor.  In  conclud- 
ing an  exhaustive  and  well-consid- 
ered opinion.  Justice  Lippincott, 
speaking  for  the  New  Jersey  court 
of  appeals,  said :  "I  cannot  perceive 
that  whether,  in  respect  to  this  ac- 
tion, the  duty  of  the  defendant  and 
the  bailee  were  joint  or  separate, 
can  make  any  di£ference.  If  the 
same  duty  of  care  was  due  and  ow- 
ing to  the  plaintiff,  then  a  common 
neglect  of  that  duty  would  render 
them  both  liable  as  joint  tort-feas- 
ors. If  the  duty  to  plaintiff  was  a 
separate  one  which  was  neglected  to 
be  performed  by  each  of  them,  al- 
though the  duties  were  diverse  and 
disconnected,  and  the  negligence  of 
each  was  without  concert,  if  such 
neglects  concurred  and  united  in 
causing  the  injury,  the  tort  still  is 
equally  joint,  and  the  tort-feasors 
are  subject  to  a  like  liability.  Mat- 
thews V.  Delaware,  L.  &  W.  R.  Co. 
56  N.  J.  L.  34,  22  L.R.A.  261,  27 
Atl.  919, 12  Am.  Neg.  Cas.  285.  The 
bailee  was  bound  to  use  reasonable 
care  and  diligente  in  the  preserva- 
tion of  the  property  from  injury. 
The  defendant,  in  the  operation  of 
the  electric  car,  was  bound  to  exer- 
cise reasonable  care  in  avoiding  in- 
jury to  the  property  of  which  the 
iriaintiif  was  the  owner.  It  would 
seem  that  the  intervention  of  the 
ne^gence  of  the  bailee  could  not 
shield  the  defendant  from  the  in- 
jury caused  by  its  own  negligence. 
Bo^  might  have  been  selected  as 
joint  tortfeasors,  or  the  action  could 
be  maintained  against  either.  The 
conclusion  reached  is  that  the  plain- 
tiff had  the  right  to  sue  either  or 
both  of  these  companies  for  the  in- 
juries arising  from  their  negligence 
to  the  locomotive  and  cars  of  the 
plaintiff,  and  it  is  not  a  defense  to 
tile  action  that  the  accident  was  con- 
tributed to  by  the  negligence  of  the 
other.  E]ach  is  liable  upon  its  own 
negligence,  and  the  negligence  of  the 
baUee  is  not  imputable  to  the  plain- 
tiff as  a  shield  to  the  defendant 
i«aiiist  recovery." 
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In  Sea  Ins.  Co.  v.  Vicksburg,  S.  & 
P.  R.  Co.  17  L.R.A.(N.S.)  925,  86 
C.  C.  A.  544,  159  Fed.  676,  the  Fed- 
eral circuit  court  of  appeals  for  the 
fifth  circuit  had  under  consideration 
a  bailment  consisting  of  the  leaving 
of  cotton  with  a  compress  company 
to  be  bailed.  In  holding  that  the 
loss  of  the  Cotton  by  fire  resulting 
from  the  negligence  of  the  railway 
company,  contributed  to  by  the  neg- 
ligence of  the  bailee,  would  not  pre- 
vent recovery  by  the  insurance  com- 
pany as  assignee  of  the  bailor. 
Judge  Shelby,  speaking  for  the 
court,  said  in  part:  "A  plaintiff 
cannot  recover  damages  for  an  in- 
jury to  which  he  has  directly  con- 
tributed by  his  own  negligence.  If 
the  plaintiff's  own  fault,  whether  of 
conunission  or  omission,  has  materi- 
»lly  contributed  to  the  injury,  the 
plaintiff  is  without  remedy  against 
one  also  in  the  wrong.  The  converse 
of  this  doctrine  ought  to  follow  as 
a  necessary  corollary, — that  when 
one  has  been  injured  by  the  wrong- 
ful act  of  another,  to  which  he  has 
in  no  way  contributed,  he  should  be 
entitled  to  compensation  from  the 
wrongdoer,  unless  the  negligence  of 
someone  towards  whom  he  stands  in 
the  relation  of  principal  or  master 
has  materially  contributed  to  the  in- 
jury. The  bailor,  we  hold,  is  not  the 
principal  or  master  of  the  bailee." 

In  Spelman  v.  Delano,  177  Mo. 
App.  28,  163  S.  W.  300,  the  court 
had  under  consideration  a  bailment 
in  substance  the  same  as  that  which 
is  here  involved ;  that  is,  it  was  the 
case  of  a  farm  hand  having  the  use 
for  his  own  pleasure  of  a  horse  be- 
longing to  his  employer.  While  he 
was  riding  the  horse  it  was  killed  by 
the  railway  company  of  which  the 
defendant  was  receiver;  the  death 
of  the  horse  being  the  result  of  the 
negligence  of  the  railway  servants 
and  the  contributory  negligence  of 
the  farm  hand,  the  bailee.  Holding 
that  his  contributory  negligence  was 
not  imputable  to  the  bailor,  his  em- 
ployer. Judge  Trimble,  speaking  for 
the  court,  made  the  following  per- 
tinent obeervations :  "It  must  be 
remembered  Hiat  the  question  in 
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the  case  at  bar  does  not  'involve  a 
bailment  in  which  the  bailee  is  the 
agent  or  servant  of  the  bailor,  nor 
is  there- any  privity  of  contract  be- 
tween them,  unless,  indeed,  it  can  be 
said  that  the  bailor,  merely  by  lend- 
ing the  horse,  makes  the  bailee  his 
agent  to  care  for  the  horse,  and 
thereby  creates  such  a  relation -as 
will  make  the  bailor  responsible  for 
the  acts  of  the  bailee.  Now,  it  can- 
not be  said  that,  if  the  bailee  had, 
after  borrowing  the  animal  for  his 
own  purpose,  negligently  ridden 
against  another  and  injured  him,  the 
injured  person  could  have  any  right 
of  recovery  against  the  bailor.  If 
it  be  said  that  the  bailor,  by  lending 
the  horse,  makes  the  bailee  an  agent 
for  the  care  thereof,  and  is  thereby 
impliedly  responsible  for  the  latter's 
conduct  in  reference  thereto,  and 
also  makes  it  possible  for  the  in- 
jury to  occur,  the  answer  is  that  tiie 
bailee  is  not  the  bailor's  agent  in 
caring  for  the  horse,  else  the  bailor 
would  be  responsible  for  a  negligent 
injury  committed  by  the  bailee  in 
using  the  horse,  and  this  has  never 
been  held  to  be  so.  If  the  bailee 
failed  to  exercise  the  proper  care, 
the  bailor  would  have  a  right  of  ac- 
tion against  him ;  and  he  would  also 
have  a  right  of  action  against  a 
third  party  for  negligently  injuring 
him.  And,  wh«i  the  negligence  of 
the  two  concurs,  he  can  sue  both 
jointly  or  sue  either  one,  as  he 
chooses.  And  if  lending  the  horse 
can  be  said  to  render  it  possible  for 
the  injury  to  occur,  the  act  of  lend- 
ing was  not  such  as  to  render  plain- 
tiff blameworthy  in  any  degree.  So 
that  we, have  a  case  where  a  plain- 
tiff, without  fault  or  negligence  of 
his  own,  is  suing  for  a  loss  occa- 
sioned by  the  concurrent  negligence 
of  two  others.  In  such  case  can  one 
of  the  persona  in  fault  set  up  in  de- 
fense the  fault  of  the  other,  as 
against  the  owner,  who  is  wholly 
without  fault?  We  think  not,  and, 
while  at  first  blush  the  rule  that  the 
contributory  negligence  of  a  bailee 
cannot  be  imputed  to  a  bailor  when 
suing  a  third  person  for  injuries  to 
property  may  seem  unjust,  yet,  when 


the  rule  is  confined  to  Aose  bail- 
ments which  do  not  involve  any 
privity  of  contract  or  agency  be- 
tween the  bailor  and  bailee,  it  will 
not  appear  to  be  so  harsh  and  un- 
reasonable as  might  be  supposed." 

That  decision  contains  one  of  tti» 
best  reviews  of  the  cases  upon  Una 
subject  to  be  found  in  the  books. 
The  following  decisions  are  also  in 
harmony  with  and  support  this  view 
of  the  law:  Alabama  G.  S.  R.  Co. 
V.  Clarke,  145  Ala.  459,  39  So.  816; 
Currie  v.  Consolidated  R.  Co.  81 
Conn.  383,  71  Atl.  356;  Henderson 
V.  Chicago  R.  Co.  170  111.  App.  616; 
Goldsmith  v.  Chicago,  M.  &  St.  P.  R. 
Co.  176  m.  App.  336. 

Our  own  decisions  are  quite  in 
harmony  wil^  this  view  of  the  law, 
though  they  deal  only  with  the  ques- 
tion of  the  contributory  negligenoe 
of  the  drivers  of  vehicles,  resulting 
in  injuries  to  passengers  therein, 
both  for  hire  and  as  an  accommoda- 
tion. See  Allen  v.  Walla  Walla  Val- 
ley R.  Co.  96  Wash.  397, 165  Pac.  99, 
and  our  previous  decisions  therein 
cited.  All  of  the  decisions  above  no- 
ticed were  rendered,  since  the  year 
1897.  In  the  late  work  of  Van  Zile, 
Bailments,  S  128,  that  learned  au- 
thor states  the  law  to  be  as  above  in- 
dicated. 

Tlie  only  decisions  called  to  our  at- 
tention which  may  be  considered  as 
lending  support  to  the  contrary  view 
are  the  following:  Puterfoaugh  v. 
Reasor,  9  Ohio  St.  484,  decided  in 
1869;  Porks  Twp.  v.  King,  84  Pa. 
230,  decided  in  1876,  which  decision, 
in  so  far  as  it  may  be  regarded  as 
authority  upon  this  question,  is,  in 
effect,  overruled  by  the  later  deci- 
sion of  that  court  in  Gibson  v.  Bes- 
semer &  L.  E.  R.  Co.  226  Pa.  198, 
27  L.R.A.(N.S.)  689,  75  Atl.  194, 18 
Ann.  Cas.  535 ;  Welty  v.  Indianapolis 
&  V.  R.  Co.  105  Ind.  55,  4  N.  E.  410, 
decided  in  1886,  a  critical  reading  of 
which  case  we  think  will  show  ^at 
it  is  in  at  least  some  measure  distin- 
guishable from  the  one  before  us; 
and  Illinois  C.  R.  Co.  v.  Sims,  77 
Miss.  826,  49  L.R.A.  322.  27  So.  627, 
decided  in  ttie  year  1900. 

We  are  quite  convinced  that  tiie 
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dMided  ^vugfat  of  authori^  at  the 
preaent  time,  and  also  the  better 

reason,  support  the 
tSTuIJiiJrif  view  that  the  con- 
tauve-  tnbutory  negligence 

iX"^*'**         of  CoUey  was  not 

imputable     to     re- 
qMHident,  under  die  fbcts  of  this 
eaae  as  found  by  the  jury. 
The  judgment  is  affirmed. 

Holeomb,  Mount,  and  FuUei^n, 
JJ.,  concur. 

Chadwick,  Ch.  J.,  dissenting: 

I  do  not  agree  with  my  esteemed 
associates.  They  have,  as  I  believe, 
reasoned  from  a  false  premise.  It 
is  that  CoUey  was  a  mere  borrower 
or  a  gratuitous  bailee,  and  was  not 
engaged  in  his  emptoyer's  (respond- 
enPs)  business;  and  although  there 
be  some  authority  holding  that  the 
negligence  of  a  gratuitous  bailee 
may  be  imputed  to  the  bailor,  the 
later  and  better  authority  is  to  the 
contrary.  I  am  willing  to  admit  for 
the  purpose  of  this  argument  that 
the  holding  of  the  court  is  sound, 
and  that  the  conclusion  reached  by 
the  majority  is  sustained  by  later 
authority  (3  R.  C.  L.  147) ,  although 
the  rule  is  otherwise  laid  down  in 
29  Cyc  546,  and  the  annotator  of 
Ihe  IklLA..  Reports  says  of  Sea  Ins. 
Co.  V.  Vicksburg,  S.  &  P.  R.  Co., 
cited  in  17  L.R.A.(N.S.)  925,  that 
"the  only  case  found  supporting  the 
conclusion  reached  ...  is  New 
York,  L.  E.  &  W.  R.  C!o.  v.  New 
Jen^  Electric  R.  Co.  60  N.  J.  L. 
338,  48  L.R.A.  849,  38  Atl.  828." 

In  the  later  annotation  of  Gibson 
V.  Bessemer  &  L.  E.  R.  Co.  27  L.R.A. , 
(N.S.)  689,  it  is  said:  "Perhaps 
Gibson  v.  Bessemer  &  L.  E.  R.  Co. 
which  is  in  harmony  with  the  Sea 
Ins.  Co.  Case  and  New  York,  L.  E. 
*  W.  R.  Co.  V.  New  Jersey  Electric 
R.  Co.  .  .  .  may  be  regarded  as 
sniBdent  to  turn  the  scale  in  favor 
of  the  other  side  of  the  proposition." 

But  tiie  law  relied  on  does  not 
Nsdi  or  control  the  undisputed  facts 
fo  fids  case,  nor  do  any  of  the  cases 
dM  deny  the  prmciple  fbr  which  I 
AaB  contend;  it  is,  urtiere  int>perty 
!■  not  merely  loaned  to  the  user,  but 
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is  turned  over  to  him  under  a  con- 
tract of  use  and  as  a  part  considera- 
tion for  services  rendered,  the  own- 
er may  not  recover  if  the  party  to 
whom  he  has  given  the  use  of  his 
property  has  been  guilty  of  con- 
tributory negligence.  It  must  be 
borne  in  mind  that  CoUey  did  not 
hire  the  machine,  nor  was  he  using 
is  as  a  mere  gratuity.  He  had  the 
use  of  it  as  part  payment  of  a  debt 
due  from  the  owner,  and  as  to  third 
persons  he  was  in  legal  effect  and 
to  all  intents  and  purposes  the  own- 
er of  the  machine.  The  machine 
had  been  bought  by  respondent  and 
CoUey,  and  was  owned  jointly  by 
t^em  for  a  time.  Respondent,  after 
two  or  three  months,  bought  Col- 
ley's  interest.  Respondent  testifies 
that  CoUey,  who  liad  worked  for 
him  for  about  three  years,  continued 
in  his  employment  after  the  pur- 
chase of  the  machine  under  an,  ar- 
rangement whereby  CoUey  was  to 
get  "so  much  a  month  and  had  the 
use  of  the  car,"  and  that  this  ar- 
rangement had  been  in  effect  from 
November,  1916,  up  until  the  time 
of  the  accident. 

He  further  testifies  that  from  the 
time  of  the  purchase  of  his  interest 
CoUey  "was  to  have  the  use  of  the 
car  and  so  much  per  month,"  and: 

Q.  When  you  bought  back  the 
half  interest,  it  was  the  understand- 
ing that  he  at  all  times  should  have 
the  use  of  the  car  in  addition  to  his 
wages,  and  whenever  he  wanted  to 
go  anywhere  he  could  take  the  car? 

A.  Yes,  sir. 

Q.  In  other  words,  the  car  was 
furnished  you  as  part  payment  for 
your  employment  there? 

A.  Yes,  sir. 

Q.  And  you  had  been  using  the 
car  that  way  for  several  months 
before  the  accident? 

A.  Yes,  sir;  I  had. 

It  is  unnecessary  to  review  the 
authorities  cited  by  the  majority.  A 
brief  reference  to  the  case  of  Spel- 
man  v.  Delano,  177  Mo.  App.  28,  42, 
163  S.  W.  800,  so  strongly  relied  on 
by  the  writer  of  the  opinion,  will 
sufficiently  illustrate   my   thought. 
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The  proper  distinction  is  noted: 
"The  weight  of  authority  seems  to 
be  clearly  in  favor  of  the  rule  that 
in  a  case  where  the  circumstances 
show  that  the  relation  between  the 
owner  of  the  property  and  the  one 
in  possession  of  it  at  the  time  of 
its  destruction  is  simply  that  of  bail- 
or and  baUee,  and  does  not  involve 
any  element  of  partnership,  princi- 
pal and  agent,  or  master  and  servant 
existing  between  them,  then  the  con- 
tributory negligence  of  the  bailee  is 
not  imputable  to  the  bailor  in  an 
action  by  the  bailor  against  a  third 
party  for  negligently  destroying  the 
bailor's  property." 

In  Sea  Ins.  Co.  v.  Vicksburg,  S.  & 
P.  R.  Ck).  17  L.R.A.(N.S.)  925,  86 
C.  C.  A.  544, 159  Fed.  676,  the  court 
qualifies  the  rule:  "When  one  has 
been  injured  by  the  wrongful  act 
of  another,  to  which  he  has  in  no 
way  contributed,  he  should  be  en- 
titled to  compensation  from  ■  the 
wrongdoer,  unless  the  negligence  of 
someone  towards  whom  he  stands  in 
the  relation  of  principal  or  master 
has  materially  contributed  to  the  in- 
jury." 

The  case  of  Spelman  v.  Delano 
was  one  of  gratuitous  bailment.  The 
party  in  whose  hands  the  property 
was  at  the  time  of  the  injury  was  a 
mere  borrower.  "Plaintiff  was  un- 
der no  obligation  to  transport  Cook 
to  and  from  his  place  of  labor.  His 
lending  the  horse  to  Cook  was  no 
part  of  the  contract  between  them." 

The  case  is  distinguished  from  a 
case  such  as  we  have  at  bar  upon 
that  ground.  Here  the  use  of  the 
automobile  was  a  part  of  the  con- 
tract of  employment,  and  when  re- 
spondent gave  Colley  the  use  of  his 
machine  in  payment  of  his  wages  in- 
stead of  money,  he  vouched  for  and 
became  a  guarantor  of  his  compe- 
tency to  handle  the  machine,  and  an- 
swerable for  his  due  care  in  driving 
it  just  as  much  as  if  he  had  em- 
ployed him  to  drive  the  machine  as 
a  stage  or  as  a  delivery  wagon.  If 
Colley  had  negligently  injured  a 
third  party,  a  court  or  jury  would 
have  surely  held  respondent  to  an- 
swer in  damages  upon  the  theory  of 


agency  or  master  and  servant.  He 
would  not  in  such  case  be  heard  to- 
repudiate  his  contract;  then  why  in 
this?  The  falsify  of  the  premise  of 
the  majority  is  therefore  disclosed 
in  the  first  line  of  the  quotation  from 
the  Spelman  Case :  "It  must  be  re- 
membered  that  the  question  in  the 
case  at  bar  does  not  involve  a  bail- 
ment in  which  the  bailee  is  the  agent 
or  servant  of  the  bailor,  nor  is  (jiere 
any  privity  of  contract  betweoi 
them."    177  Mo.  App.  38. 

If  there  be  not  privity  of  contract 
between  the  respondent  and  Colley, 
I  would  be  at  a  loss  to  contrive  a 
state  of  facts  out  of  which  such  re- 
lation might  arise.  Had  the  quota- 
tion begun  in  the  preceding  para- 
graph, the  Bfiajority  would  have 
sounded  the  bottom  upon  which  this 
case  should  be  made  to  rest.  "Of 
course,  if  by  reason  of  the  circum- 
stances of  the  bailment,  there  is  a 
privity  of  contract  between  the 
bailor  and  the  bailee  so  that  the 
bailee  can  be  regarded  as  the  agent 
of  the  bailor,  then  the  negligence  of 
the  former  should  be  and  is  im- 
puted to  the  latter,  the  same  as  when 
the  relation  of  master  and  servant 
exists  between  them."  177  Mo. 
App.  38. 

Now  in  the  case  at  bar  it  will  not 
be  disputed  that  the  relation,  of 
master  and  servant  existed  at  the 
time  the  contract  was  entered  into, 
and  that  the  right  to  use  the  au- 
tomobile as  part  remuneration  for 
services  rested  in  that  relation.  So, 
if  the  parties  were  master  and  serv- 
ant at  the  time  the  contract  was 
made,  they  must  of  necessity  remain 
in  that  relation  so  long  as  the  prop- 
erty was  used  under  the  terms  and 
in  the  manner  provided  in  the  con- 
tract; that  is  to  say,  if  they  are 
master  and  servant  as  between 
themselves,  they  must,  under  all  au- 
thority, remain  master  and  servant 
as  to  third  parties. 

The  harshness  of  the  rule  asserted 
by  the  majority  even  in  cases  where 
it  might  be  held  to  apply  is  apolo- 
gized for  by  the  writer  of  the  opin- 
ion in  the  Spelman  Case :  "While  at 
first  blush  the  rule  that  the  oontnfoiH 
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tory  neffligence  of  a  bailee  cannot 
be  imputed  to  a  bailor  when  suing  a 
third  person  for  injuries  to  prop- 
erty may  seem  unjust,  yet  when  the 
rule  is  confined  to  those  bailments 
which  do  not  involve  any  privity  of 
contract  or  agency  between  the  bail- 
or and  bailee,  it  will  not  appear  to 
be  so  harsh  and  unreasonable  as 
might  be  supposed."  177  Mo.  App. 
39. 

So  much  for  the  law  of  the  case  as 
it  arises  out  of  the  contract  made 
by  the  parties,  and  under  which  the 
machine  was  used  at  the  time  of 
th^e  accident. 

As  I  read  the  record,  the  facts  will 
not  sustain  the  holding  of  the  ma- 
jority or  the  verdict  of  the  jury  that 
CoUey  was  not  engaged  in  the  prose- 
cution of  respondent's  business,  or 
tiiat  he  was  not  his  agent  or  his 
servant,  and  that  he  was  using  the 
car  merely  for  his  own  pleasure,  and 
was  therefore  a  gratuitous  bailee. 

Ck>Iley,  having  the  use  of  the  ma- 
chine as  against  any  right  to  inter- 
fere on  the  part  of  the  respondent, 
drove  out  on  a  Sunday  afternoon  in 
company  with  a  young  lady,  whom 
he  intended  to  take  to  her  home. 
While  traveling  over  the  country  it 
occurred  to  him  that  a  shipment  of 
liquor,  which,  as  the  law  tiien  was, 
must  be  obtained  on  a  permit,  and 
then  only  at  stated  intervals,  was 
about  due.  The  liquor  had  been 
ordered  by  the  respondent  and  was 
shipped  in  his  name.  Colley  went 
out  of  his  way,  out  of  the  path  of 
pleasure,  to  go  to  the  station.  He 
had  on  other  occasions  gone  to  the 
same  place  to  receive  like  shipments 
for  respondent  He  inquired  of  the 
agent  whether  a  package  had  been 
received  for  respondent.  Being 
notified  that  the  package  was  at  the 
depot,  he  receipted  for  it  in  respond- 
ent's name  and  undertook  to  carry 
it  home.  There  was  no  express  di- 
rection on  the  part  of  respondent 
to  Coll^  to  bring  this  particular 
shipment,  but  it  was  Coney's  habit 
and  his  custom  to  go  to  the  depot 
without  specific  direction  and  re- 
ceive such  shipments  for  respondent 
from  time  to  time. 
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Respondent  himself  testifies : 

Q.  He  had  on  other  occasions 
stopped  at  the  station  and  got  pack- 
ages of  this  character  for  you?  So 
it  was  understood  that  there  was  no 
objection  on  your  part  to  his  getting 
it  out  and  bringing  it  home? 

A.  No,  sir;  I  didn't  object. 

Q.  It  was  perfectly  agreeable  with 
you  that  he  stop  and  bring  the  pack- 
age home,  if  he  happened  to  be 
there? 

A.  It  was  all  right. 

Q.  In  fact,  it  would  save  you  the 
trip  if  it  was  there,  and  he  could 
bring  it  out  for  you?  Is  that  the 
idea? 

A.  Not  necessarily  the  trip;  no 
sir. 

Q.  What  distance  is  it  from  your 
place  to  the  station? 

A.  About  2  miles. 

Q.  He  had  to  go  for  it  if  you 
didn't  bring  it  out?  Somebody  has 
to  get  it? 

A.  Yes,  sir. 

Q.  And  after  you  had  found  out 
on  this  particular  day  he  had  re- 
ceived this  trackage  for  you  and 
signed  for  it  in  your  name  you  made 
no  objection  at  all? 

A.  No,  sir. 

Q.  It  was  perfectly  satisfactory 
to  you? 

A.  Yes,  sir. 

Q.  When  you  found  out  that  he 
received  your  package  and  was  tak- 
ing it  out,  you  made  no  objection, 
and  it  was  perfectly  satisfactory  to 
you  that  he  might  bring  it  out? 

A.  Yes. 

Q.  While  you  had  not  instructed 
Mr.  Colley  to  get  any  packages  for 
you,  he  had  from  time  to  time 
brought  packages  out  for  you,  and 
it  was  agreeable  to  you  that  he 
should  do  that? 

A.  I  had  no  objection  to  anybody 
bringing  them  out  to  me. 

Q.  And  he  had  done  it  before? 

A.  He  had  probably,  but  I  don't 
remember  it. 

Q.  And  it  was  perfectly  agreeable 
that  he  should  get  this  particular 
package  and  bring  it  out? 

A.  I  had  no  objection. 
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Q.  You  made  no  objection  after 
you  found  out  that  he  had  the  pack- 
age on  that  particular  day?  That 
was  perfectly  satisfactory  to  you 
that  he  should  bring  it  out? 

A.  I  didn't  make  any  objection. 

This  testimony  clearly  discloses 
that,  aside  from  all  other  questions 
in  the  case,  CoUey  was  engaged  in 
his  master's  business,  and,  whether 
under  an  implied  or  express  author- 
ity, his  act  was  ratified  so  as  to  put 
it  beyond  the  power  of  the  respond- 


ent to  disaffirm  his  negligence  and 
recover  in  this  case.  The  liquor  was 
received  by  Ck)lley,  who  signed  the 
name  of  respondent,  and  respondent 
says  that  his  act  was  "perfectly  sat- 
isfactory" to  him.  The  testimony 
of  the  respondent  is  corroborated 
by  that  of  CoU^,  the  driver  of  the 
machine. 

For  these  reasons,  I  believe  that 
the  judgment  should  be  reversed, 
and  the  cause  dismissed. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Imputing  negefigeace  <^  bailee  to  bailor  whwe  subject  of  bailmeMt  h  damaged 

by  third  person. 


This  note  excludes  injuries  to  goods 
in  the  hands  of  carriers  as  involving 
peculiar  features  characteristic  of  the 
relations  between  carriers  and  con- 
signors or  consignees. 

There  has  been  a  change  in  the 
weight  of  authority  on  this  question. 
Excluding  carrier  cases,  the  majority 
of  the  earlier  cases  held  that  the  con- 
tributory negligence  of  the  bailee  was 
imputable  to  the  bailor  where  the  sub- 
ject of  bailment  was  damaged  by  a 
third  person.  Smith  v.  Smith  (1824) 
2  Pick  (Mass.)  621,  18  Am.  Dec.  464; 
Illinois  C.  R.  Co.  v.  Sims  (1900)  77 
Miss.  326,  49  L.R.A.  323,  27  So.  627; 
Puterbaugh  v.  Reasor  (1869)  9  Ohio 
St.  484;  Forks  Twp.  v.  Kink  (1877)  84 
Pa.  230;  Texas  &  P.  R.  Co.  v.  Tankers- 
ley  (1886)  63  Tex.  67. 

Similarly,  in  Welty  v.  Indianapolis 
&  V.  R.  Co.  (1885)  105  Ind.  56,  4  N.  E. 
410,  where  the  borrower  of  a  horse, 
while  drunk,  rode  on  a  railroad  track, 
which  was  unfenced,  in  violation  of 
the  statute,  it  was  held  that  while 
mere  contributory  negligence  would 
have  been  no  defense  under  the  stat- 
ute, there  was  here  a  trespass,  and  the 
borrower  stood  in  the  position  of  the 
owner,  who  oould  not  recover. 

So,  in  Smith  v.  Smith  (1824)  2  Pick. 
(Mass.)  621,  supra,  the  contributory 
negligence  of  the  hirer  of  a  horse  was 
iny>uted  to  the  owner. 

So,  in  Illinois  C.  R.  Co.  v.  Sims 
(1900)  77  MiM.  825,  49  L.R.A.  823,  27 


So.  627,  supra,  it  was  held  thM  the 
negligence  of  a  gratuitous  bailee  of  a 
mule,  while  using  the  animal  for  the 
very  purpose  for  which  it  was  loaned, 
is  imputable  to  the  owner,  so  as  to 
prevent  recovery  against  a  railroad 
company  whose  negligence,  combined 
with  that  of  the  bailee,  caused  the 
mule's  injury. 

So,  where  a  horse  driven  by  Its  bor- 
rower was  killed  through  the  bad  con- 
dition of  the  road,  it  was  held  error  to 
exclude  evidence  that  the  borrower 
knew  of  another  road  which  he  could 
have  taken.  Forks  Twp.  v.  King 
(1877)  84  Pa.  230,  supra. 

So,in  Puterbaugh  v.  Reasor  (1869)  - 
9  Ohio  St.  484,  supra,  the  court,  after 
saying  that  it  was,  perhaps,  not  essen- 
tial to  determine  whether  the  parties 
in  this  case  sustained  the  relation  to 
each  other  of  bailor  and  bailee  or  mas- 
ter and  servant,  held  that  the  negli- 
gence of  one  to  whom  a  team  had  been 
furnished  by  a  landowner  for  the  pur- 
pose of  fairming  upon  shares  upon  the 
tatter's  land,  in  leaving  the  team  un- 
fastened while  engaging  in  a  fight 
with  a  third  person,  was  imputable  to 
the  owner  of  the  team,  who  sought  to 
recover  from  the  third  person  for  the 
death  of  one  of  the  horses,  caused  by 
their  taking  fisight  at  the  noi8e»  and 
running  away. 

In  Texas  &  P.  R.  Co.  v.  Tankersley 
(1885)  63  Tex.  57,  supra,  where  cotton 
which  had  been  stored  with  the  bailee 
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was  destroyed  by  fire  caused  by  the 
joint  nesrligence  of  the  bailee  and  the 
railroad  company,  it  was  held  that  the 
nes:ligence  of  the  bailee  was  imputable 
to  the  owner,  so  as  to  prevent  a  recov- 
ery against  the  railroad  for  damages. 

In  Illinois  C.  R.  Co.  v.  Sims  (1899) 
77  BBSS.  S25,  49  L.R.A.  823.  27  So.  627, 
supra,  t'  >  court  said:  "Acting  with- 
in the  scope  of  his  employment,  the 
negligence  of  the  agent  is  imputed  to 
his  principal,  that  of  the  servant  to 
his  master,  and  that  of  a  bailee  for 
hire  to  the  bailor.  Why  the  contribn- 
tory  negligence  of  a  gratuitous  bailee, 
while  using  the  property  for  the  very 
purpose  for  which  it  was  loaned, 
should  not  be  imputed  to  the  bailor, 
who  intrusted  it  to  the  bailee  to  be 
thns  ased,  we  are  unable  to  see.  There 
is  the  same  privity  of  contract,  in  all 
essential  features,  as  in  bailment  for 
hire,  and  as  in  engagements  between 
principal  and  agent,  and  between  mas- 
ter and  servant.  This  view  is  rein- 
forced by  the  consideration  of  another 
question,  vis.:  Could  a  gratuitous 
bailee  who  was  guilty  of  contributory 
negligence  recover  in  his  own  name 
against  a  stranger  for  an  injury  to 
property  loaned?  Clearly  not,  for  the 
defense  to  his  complaint  would  be  up- 
on the  surface.  But  the  bailor  and 
the  bailee  must  recover,  if  at  all,  on 
the  same  facts  and  under  the  same  cir- 
cumstances. .  .  ,  Whatever  enti- 
tles to  a  recovery  entitles  either 
bailor  or  bailee  to  such  recovery.  E 
converse,  whatever  forbids  a  recovery 
to  the  bailee  will  also  defeat  the  bail- 
or's action." 

But  at  this  time  the  weight  of  au- 
thority is  decidedly  in  favor  of  the  rule 
that  in  bailments  other  than  for  car- 
riage the  contributory  negligence  of 
the  bailee  is  not  imputable  to  the 
bailor  where  the  subject  of  the  bail- 
ment is  damaged  by  a  third  person. 

United  States.  —  Sea  Ins.  Co.  v. 
Yicksburg,  S.  &  P.  R.  Co.  (1908)  17 
LJtJ^.(N.S.)  926,  86  C.  C.  A.  544,  159 
Ped.  676. 

Alabama. — Alabama  G.  6.  R.  Co.  t. 
Clarke  (1906)  145  Ala.  459,  39  So.  816. 

Connecticut.  —  Currie  v.  Consoli- 
dated R.  Co.  (1908)  81  Conn.  388,  71 
Atl.  866. 


niinots.— Kellar  v.  Shippee  (1892) 
48  im  App.  877. 

Blisseari:  —  Spelman  ▼.  Dolano 
(1913)  177  Mo.  App.  28,  163  S.  W.  30a 

New  Jeney.r-'New  York,  L.  E.  &  W. 
R.  Co.  ▼.  New  Jersey  Electric  Ca 
(1897)  60  N.  J.  L.  888,  48  KR.A.  849, 
88  Atl.  828,  affirmed  on  opinion  below 
in  (1897)  61  N.  J.  L.  287,  48  LJLA. 
864,  41  At!.  1116. 

Pennsylvania. — Gibson  ▼.  Bessemer 
A  L.  E.  R.  Co.  (1910)  226  Pa.  198,  27 
L.R.A.(N.S.)  689,  76  Atl.  194,  18  Ann. 
Gas.  686. 

Vemmit. — Aldrich  v.  Boston  A  M. 
R.  Co.  (1917)  91  Vt.  879,  100  Atl.  765. 

Washington.  —  The  reported  case 
(IxoYD  V.  Northern  P.  R.  Co.  ante, 
807). 

Thus,  an  owner  of  cotton,  who 
leaves  it  with  a  compress  company  to 
be  baled,  is  not  chargeable  with'  the 
tatter's  negligence,  which,  combined 
with  that  of  a  railroad  company,  re- 
sults in  the  destruction  of  the  cotton 
by  Are,  so  as  to  prevent  him  or  the 
insurer  of  the  cotton,  who  is  sabroga- 
ted  to  his  rights,  from  holding  the 
railroad  company  liable  for  the  loss. 
Sea  Ins.  Co.  v.  Yicksburg,  S.  &  P.  R. 
Co.  (1908)  17  L.R.A.(N.S.)  925,  86  C. 
C.  A.  644,  169  Fed.  676,  supra. 

So,  in  Alabama  6.  S.  R.  Co.  v.  Clarke 
(1906)  146  Ala.  459,  39  So.  816,  supra, 
the  court  held  that  the  negligence  of 
a  warehouse  company  with  whom  one 
had  stored  his  cotton,  in  leaving  other 
cotton  exposed  upon  an  uncovered 
platform,  and  from  which  fire  caused 
by  an  engine  was  communicated  to  the 
cotton  in  question,  was  not  chargeable 
to  the  owner  in  an  action  against  the 
railroad  company  for  damages,  since, 
as  the  court  said,  the  placing  of  the 
other  cotton  had  no  necessary  connec- 
tion with  the  act  of  storing  the  plain- 
tifTs  cotton,  and  therefore  he  could 
not  be  charged  with  contributory  neg- 
ligence on  that  account. 

It  will  be  seen  that  in  the  reported 
case  (Lloyd  v.  Northern  P.  R.  Co. 
ante,  807)  it  is  held  that  the  negli- 
gence of  the  bailee  of  an  automobile 
injured  by  the  negligence  of  a  third 
person  will  not  be  imputed  to  the 
bailor. 

Similarly,  in  New  York,  L.  E.  &  W.' 
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R.  Co.  V.  New  Jersey  Electric  R.  Co. 
(1897)  60  N.  J.  L.  838,  48  L.R.A  849, 
88  Atl.  828,  afiBrmed  on  opinion  below 
in  (1897)  61  N.  J.  L.  287,  48  LJt.A. 
854,  41  Atl.  1116,  supra,  it  was  held 
that  the  negligence  of  the  servants  of 
a  bailee  of  a  locomotive  and  cars  was 
not  imputable  to  the  bailor,  so  as  to 
prevent  a  recovery  from  an  electric 
railway  company  whose  servants,  by 
the  negligent  running  of  one  of  its 
cars,  contributed  to  the  injury  of  the 
locomotive  and  cars. 

Where  a  colt,  while  hired,  is  killed 
by  the  negligence  of  a  third  person, 
the  contributory  negligence  of  the 
bailee  is  no  defense  to  the  third  per- 
son when  sued  by  the  bailor.  Kellar 
V.  Shippee  (1892)  45  111.  App.  877, 
supra. 

So,  a  livery-stable  keeper  is  not  pre- 
vented from  holding  a  railroad  com- 
pany liable  for  negligently  killing  a 
horse,  by  the  fact  that  the  negligence 
of  the  hirer,  in  whose  possession  the 
animal  was,  contributed  to  the  injury. 
Gibson  v.  Bessemer  &  L.  E.  R.  Go. 
(1910)  226  Pa.  198,  27  LJR.A.(N.S.) 
689,  75  Atl.  194,  18  Ann.  Gas.  535, 
supra. 

So,  in  Gurrie  v.  Consolidated  R.  Co. 
(1908)  81  Conn.  383,  71  Atl..  356,  su- 
pra, it  was  held  that  the  negligence 
of  the  hirer  of  a  horse  and  wagon 
whose  negligence,  combined  with  that 
of  a  street  car  company,  caused  injury 
to  the  property,  could  not  be  imputed 
to  the  livery-stable  keeper,  so  as  to 
prevent  him  from  recovering  from  the 
street  ear. company  the  damages  in- 


curred. In  this  case  it  appeared  that 
the  bailee  was  in  the  livery-stable 
keeper's  regular  employ,  but  the  evi- 
dence showed  that  he  took  the  horse 
and  rig  away,  not  as  a  servant,  but  as 
a  bailee  under  a  contract  of  hire. 

In  Spelman  v.  Delano  (1913)  177 
Mo.  App.  28,  163  S.  W.  800,  supra, 
where  the  master's  horse,  ridden  by 
his  permission  by  his  servant,  was  in- 
jured by  a  railroad  company,  it  was 
held  that  the  defendant  could  not  de- 
fend on  the  ground  of  the  contribu- 
tory negligence  of  the  bailee. 

In  Aldrich  v.  Boston  &  H.  R.  Co. 
(1917)  91  Vt.  379,  100  Atl.  765,  it  was 
held  that  the  owner  of  a  mare  killed 
by  a  railroad  company  might  recover 
of  the  company  under  the  statute  mak- 
ing railroad  companies  liable  for  dam- 
ages to  horses,  etc.,  for  failure  to 
construct  and  maintain  sufficient  cat- 
tle guards  at  crossings,  if  the  loss 
were  occasioned  by  such  failure,  re- 
gardless of  whether  such  horses,  etc., 
were  lawfully  on  such  a  crossing  or 
not;  and  it  was  further  held  that  the 
negligence  of  an  agister  could  not  pre- 
vent such  recovery  although  a  statute 
provided  that  if  a  horse  or  other  ani- 
mal is  found  going  at  large  within  the 
limits  of  a  railroad  after  the  same  is 
opened  for  use,  the  person  through 
whose  fault  or  negligence  such  horse 
or  animal  is  so  at  large  shall  forfeit 
not  more  than  $20  for  every  horse  so 
going  at  large,  and  shall  be  liable  for 
the  damage  caused  thereby. 

B.B.  B. 


C.  M.  STUBBS,  Respt, 

V. 

O.  C.  MOLBERGET  and  Wife,  Appts. 

Washington  Supreme  Court  (Dept.  ITo.  g)'—Augutt  0,  i010,_ 
(—  Wash.  — ,  182  Pac.  936.) 

>^atoinobile  —  negligence  —  catting  comer. 

1.  One  turning  a  street  comer  with  an  automobile  is  nes^igent  in  fail. 
ing  to  Iieep  to  the  right  of  the  center  as  required  by  cily  ordinance. 

[See  note  on  this  question  beginning  on  page  321.] 
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(—  WaiK  - 

*->  eriUMoii  with  car  cnttlns  comer.— 
Itability. 

2.  To  render  negligent  a  driver  of  an 
wtomobile  who  collides  with  a  machine 
CDtting  a  corner  on  the  street  along 
which  he  is  driving,  he  must  have  seen 
tiie  position  of  the  other  car,  or  the 
drcnmatances  must  have  made  It  his 
iaty  to  see  it  in  time  to  have  avoided 
the  collision. 

—  duty  to  mtlelpatie  wwag  action. 

3.  llie  driver  of  an  automobile  is  not 
bound  to  aoticiiwte  that  a  machine 
which  he  observes  to  be  approaching 
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-,  i«t  Pae.  ISI.) 

from  the  opposite  direction  will  depart 

from  the  regular  course  and  attempt  to 

pass  in  front  of  him  by  cutting  a  cor* 

ner. 

[See  2  R.  C.  L.  1185.] 

Damages  —  injnry  to  antomobile. 

4.  The  damages  for  nefl^ently  in- 
juring an  automobile  may  include  the 
cost  of  repairs,  and  compensation  for 
the  time  lost  while  the  repairs  are  in 
progress. 

[See  8  R.  C.  L.  490;  see  note  in  4 
A.L.R.  1350.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  King 
County  (Frater,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  automobile  alleged  to  have  been  caused 
l^  defendants'  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Ur.  C  M.  Miller  for  appellants. 
Mr.  Glen  S.  Corkery  for  respondent. 

FnUerton,  J.,  delivered  the  opin- 
ion of  the  court: 

The  automobile  of  the  respondent 
collided  with  the  automobile  of  the 
appellants,  and  was  overturned  and 
damaged.  This  action  was  brought 
to  recover  for  the  damages  suffered. 
It  was  tried  by  the  court,  sitting 
without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  the  respond- 
ent in  the  sum  of  $540.39.  The  ac- 
cident giving  rise  to  the  action  oc- 
curred at  the  junction  of  Fremont 
avenue  and  Ewing  street  in  the  city 
of  SeatlJe,  both  public  streets  of 
that  city.  The  respondent  was  driv- 
ing north  on  Fremont  avenue  while 
the  appellants'  driver  drove  south 
thereon  to  its  junctiwi  with  Ewing 
street,  where  he  turned  his  automo- 
bile east  into  that  street,  colliding 
with  the  respondent's  automobile 
after  it  had  crossed  the  center  of  the 
street  and  was  near  the  north  side 
thereof. 

There  Is  not  much  room  to  ques- 
tion the  appellants' 
negligence.  At  the 
time  of  the  collision 
their  automobile  was  at  a  place  in 
the  street  where  it  had  no  right  to 
be.  On  entering  Ewing  street  the 
driver  turned  to  the  left  of  the  cen- 
ter of  the  street— cut  the  comer,  as 


AatoaMbll. 


the  common  phrase  expresses  it — 
while  the  law  of  the  road  and  the 
city  ordinance  as  well  required  him 
to  drive  to  the  right  of  the  center  of 
the  street  and  to  keep  on  the  right- 
hand  side  of  the  street.  Nor  was 
there  any  reason  shown  for  violat- 
ing the  rule.  There  was  no  fixed 
obstruction  in  the  street  which  pre- 
vented travel  in  the  ordinary  way. 
There  was,  it  is  true,  a  congestion 
of  automobile  traffic  on  the  streets 
at  that  time,  and  a  considerable 
number  of  people  had  congregated 
at  the  street  intersection  for  the 
purpose  of  taking  liie  street  cars 
running  to  a  public  park,  but  this, 
instead  of  furnishing  a  reason  for 
violating  the  ordinance,  rather 
made  it  an  imperative  duly  to  obey 
it.  It  is  for  such  occasions  that 
rules  and  regulations  are  framed. 

Whether  the  respondent  was 
guilty  of  such  contributory  negli- 
gence as  will  prevent  a  recovery  is 
a  more  serious  question.  There  is 
a  decided  conflict  in  the  evidence  on 
it.  According  to  the  appellant  driv- 
er, the  respondent  was  greatly  ex- 
ceeding the  speed  limit  at  this  point. 
His  evidence,  and  that  of  certain  of 
his  witnesses  also,  is  to  the  effect 
that  he  violated  a  provision  of  the 
ordinance  by  passing  other  automo- 
biles headed  in  the  same  direction, 
which  had  slowed  up  and  were  wait- 
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ing  to  cross  the  intersecting  street. 
But  the  respondent  testifies,  and  in 
this  he  is  corroborated  by  disinter- 
ested witnesses,  that  he  passed  the 
automobiles  mentioned  prior  to  the 
time  they  reached  the  street  inter- 
section, at  a  place  where  he  had  a 
right  to  pass  them,  and  when  he 
could  do  so  without  violating  the 
rules  of  the  road  or  the  city  ordi- 
nances, since  they  were  not  travel- 
ing at  a  rate  of  speed  less  than  the 
rate  permitted  by  the  ordinances. 
He  further  testifies  that  he  slowed 
down  on  approaching  the  street  to  a 
speed  much  below  the  permitted 
speed  limit  because  of  the  people 
who  had  congregated  there,  and  was 
traveling  no  faster  than  8  miles 
per  hour  while  crossing  the  street. 
There  is  also  in  his  favor  the  very 
persuasive  fact  before  mentioned; 
he  had  entered  the  street  and 
crossed  its  center  before  the  col- 
lision occurred.  Obviously  it  could 
not  have  occurred,  had  the  appel- 
lants pursued  the  course  they  were 
obligated  by  the  ordinance  and  the 
rules  of  the  road  to  pursue. 

We  have  not  overlooked  the  tes- 
timony of  the  appellant  driver  to 
the  effect  that  he  had  stopped  his 
car  before  the  collision,  and  that  the 
respondent  ran  into  his  car.  The 
trial  court,  however,  did  no-  so  find, 
and  our  perusal  of  the  evidence 
leads  us  to  believe  the  witness  mis- 
taken in  this  respect.  Doubtless  he 
attempted  to  stop  when  he  saw  that 
a  collision  was  inevitable  if  be  pur- 
sued his  course,  and  perhaps  he 
changed  the  course  of  his  car  in  the 
attempt  to  avoid  a  collision,  but  the 
decided  weight  of  the  evidence  is  to 
the  effect  that  both  cars  were  in 
motion  when  the  collision  occurred. 
But  we  cannot  think  the  fact,  even 
if  admitted,  would  convict  the  re- 
spondent of  negligence.    To  so  con- 


■vi<^  him,  he  mast  either  have  ae>- 
tually  seen  the  posi-  _^„,„„„  ^^ 

tion     of    the     appel-    c»r  cnttins  cor- 

lants'  car,  or  the  -'^""""*^- 
situation  must  have  been  such  as  to 
make  it  his  duty  to  see  its  position. 
Neither  of  these  conditions  is  shown 
by  the  record.  The  respondent's 
testimony  is  that  when  he  was  about 
to  enter  the  street  he  saw  the  appel- 
lants' car  on  Fremont  avenue,  be- 
yond its  intersection  with  Ewing 
street,  in  a  position  from  which,  if 
it  continued  on  its  direct  course,  it 
must  pass  to  his  left,  or,  if  it 
changed  its  course  into  Ewing  street 
and  pursued  the  regular  way  in  so 
doing,  it  must  pass  behind  him,  and 
that  he  gave  it  no  further  thought, 
but  gave  his  entire  attention  to  the 
crowd  of  people  congregated  on  the 
comer  he  was  approaching,  that  he 
might  run  none  of  them  down. 
Seemingly  he  did  all  that  the  law 
required  of  him.  He  was  not  bound 
to  anticipate  that  the  appellants 
would  depart  from  the  regular 
course,  and  hence  is  not  guilty  of 
negligence  under  _,.,^  ,.  ..„„. 
the  circumstances  p«te  vrroiur 
here  shown  in  fail-  *****"• 
ing  so  to  do,  even  though  the  appel- 
lants did  stop  their  car  prior  to  the 
time  of  the  collision. 

The  appellants   complain  of  the 
amount  of  the  recovery.    The  court 
allowed  for  the  cost  of  repairing  the 
automobile  and  for  the  time   lost 
while  the  repairs  were  in  progress, 
allowing       nothing  „.„.,.^ 
for  the  permanent  lajarr  «• 
injury    to  the   car  •"*»-»'«"•. 
which  could  not  be  corrected  by  or- 
dinary repairs.    The  amount  of  the 
recovery  was  well  within  tiie  evi- 
dence, and  we  see  no  reason  to  dis- 
turb the  judgment  in  that  respect. 

The  judgment  is  affirmed. 

Holcomb,  Ch.  J.,  and  Msuiit  and 
Parker,  JJ.,  concur. 
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ANNOTATION. 
Automobiles:  cutting  coreers  as  negligence. 


L  Cienenil  rules,  321. 
n.  Application  of  rules: 

a.  Generally,  322. 

b.  Where  way  is  obstructed,  323. 

e.  Where  collision  occurs  after  turn 

is  made,  325. 
4.  Where  streets  do  not  cross,  -qz^ 
e.  Where   traffic   officer   is   struck, 
326. 
IIL  Miscellaneous,  326. 

J.  Oeneral  rules. 

It  is  generally  held  that  a  violation 
by  an  automobile  of  a  statute  forbid- 
ding the  cutting  of  corners  in  turning 
into  an  intersecting  street  is  negli- 
gence per  se,  or  at  least  an  element 
of  negligence. 

Arizona.  —  Young     ▼.     Campbell 

(1918)  —  Ariz.  — ,  177  Pac.  19. 
California.  —  Perez     v.     Hartman 

(1919)  —  Cal.  App.  — ,  179  Pac.  706; 
Cook  V.  Miller  (1917)  176  Cal.  497,  166 
Pac.  316. 

Indiana. — Reitz  T.  Hodgkins  (1916) 
185  Ind.  163,  112  N.  E.  386. 
Iowa.  —  Walterick     v.     Hamilton 

(1917)  179  Iowa,  607,  161  N.  W.  684. 
Michigan. — Everard  v.  Dodge  Bros. 

(1918)  —  Mich.  — ,  167  N.  W.  953; 
Wilson  T.  Johnson  (1917)  195  Mich. 
«4,  161  N.  W.  924. 

Missouri. — Heryford  v.  Spitcaufsky 
(1918)  —  Mo.  App.  — ,  200  S.  W.  123. 

New  York. — ^Berckhemer  v.  Empire 
Carrying  Corp.  (1916)  172  App.  Div. 
866,  158  N.  Y.  Supp.  866,  affirmed  in 
(1918)  224  N.  Y.  725,  121  N.  E.  856; 
Jacobs  V.  Richard  Carvel  Co.  (1916) 
156  N.  Y.  Supp.  766;  Mendleson  v.  Van 
Rensselaer  (1907)  118  App.  Div.  516, 
103  N.  Y.  Supp.  578. 

Oregon.— White  v.  East  Side  Mill  ft 
Lumber  Co.  (1917)  84  Or.  233,  164 
Pac.  736,  15  N.  C.  C.  A.  848. 

Washington.— Stubbs  v.  Molberoet 
(reported  herewith)  ante,  818. 

Wisconsin. — Calahan  v.  Moll  (1915) 
160  Wis.  523,  L.R.A.1916A,  744,  162  N. 
W.  179. 

(Canada.—  Bain  v.  Fuller  (1916)  — 
N.  S.  — ,  29  D.  L.  R.  113. 

But  in  Bogdan  ▼.  Pappas  (1917)  96 
Wash.  579,  164  Pac.  208,  ita  an  ;i/3tion 
6  A.L.R.— 21. 


by  a  passenger  in  a  hired  automobile 
to  recover  for  injuries  received  when 
the  driver  turned  the  car  to  the  left 
to  pass  another  automobile  going  in 
the  same  direction,  near  a  bend  in  the 
road,  and  failed  to  make  the  turn  and 
went  over  a  bank,  it  was  held  that  a 
failure  to  obey  a  traffic  statute  or  ordi- 
nance requiring  vehicles,  when  turn- 
ing at  a  street  crossing,  to  keep  to  the 
right  of  the  intersection  of  the  center 
of  the  highway,  is  not  negligence  per 
se  unless  the  complaining  party  is  one 
for  whose  benefit  the  statute  or  ordi- 
nance was  enacted;  and  that  the  ob- 
ject of  such  a  provision  being  to  pro- 
tect travelers  and  vehicles  upon  the 
highway,  and  to  avoid  collisions,  it 
was  inapplicable  under  the  facts  of 
the  case. 

It  has  been  held  that  it  is  not  the 
duty  of  one  approaching  a  street  inter- 
section to  anticipate  that  the  driver 
of  an  automobile  approaching  the  in- 
tersection will,  in  turning  to  the  left, 
fail  to  go  to  the  right  of  the  center  of 
the  intersection.  Reitz  v.  Hodgkins 
(1916)  85  Ind.  163,  112  N.  E.  386; 
Heryford  v.  Spitcaufsky  (1918)  —  Mo. 
App.  — ,  200  8,  W.  123. 

In  the  last  case  cited,  where  the 
driver  of  an  automobile  failed  to  drive 
to  the  right  of  the  center  of  a  street 
into  which  he  was  turning,  as  required 
by  an  ordinance,  the  court  stated  that 
it  was  incumbent  upon  him  to  use  far 
more  care  in  driving  his  automobile 
on  the  wrong  side  than  if  he  were 
driving  it  on  the  proper  side. 

If  the  violation  by  the  defendant's 
automobile  of  an  ordinance  requiring 
vehicles  turning  at  street  intersections 
to  keep  to  the  right  of  the  center  of 
the  intersection  did  not  contribute  di- 
rectly to  a  collision  with  a  motor  cycle, 
or  if  the  negligent  operation  of  the 
motor  cycle  was  the  sole  proximate 
cause  of  the  death  of  one  riding  there- 
on, the  defendant  cannot  be  held  lia- 
ble. Karpeles  v.  City  Ice  Delivery  Co. 
(1916)  —  Ala.  — ,  73  So.  642. 
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MI.  Application  of  rules. 

a.  Generally. 

In  the  reported  case  (Stubbs  v.  MoI/- 
BERGET,  ante,  818}  it  will  be  observed 
that  the  act  of  the  defendant  in  driv- 
ing to  the  left  of  the  center  of  the 
street  in  turning  from  one  street  in- 
to another,  instead  of  driving  to  the 
right  of  the  center  of  the  street,  as 
provided  by  an  ordinance,  was  held 
negligence. 

And  in  Cook  v.  Miller  (1917)  175 
Cal.  497, 166  Pac.  816,  it  was  held  legal 
negligence  for  the  defendant,  who 
collided  with  plaintiff's  motor  cycle,  to 
drive  his  automobile  to  the  left  of  the 
center  of  the  intersection  of  the 
streets  in  turning  the  corner  instead 
of  to  the  right,  as  required  by  an  ordi- 
nance, there  being  no  necessity  for  his 
so  cutting  across  the  comer. 

And  in  Calahan  v.  Moll  (1915)  160 
Wis.  528,  L.R.A.1916A,  744,  152  N.  W. 
179,  a  finding  of  negligence  was  held 
warranted,  there  being  evidence  that 
the  defendant,  proceeding  at  a  high 
rate  of  speed,  at  a  point  where  the 
view  was  obstructed,  turned  his  auto- 
mobile to  the  left  into  an  intersecting 
street  without  going  to  the  center  of  it 
before  turning,  but  in  fact  turning  so 
short  that  he  ran  over  a  catch  basin 
situated  beyond  the  left-hand  curb  and 
struck  plaintiff,  who  was  approaching 
the  intersection,  riding  a  bicycle  on 
the,  right  side  of  the  street  into  which 
defendant  turned. 

And  in  Berckhemer  ▼.  Empire  Car- 
rying Corp.  (1916)  172  App.  Div.  866, 
158  N.  Y.  Supp.  856,  affirmed  in 
(1918)  224  N.  Y.  725,  121  N.  E.  856, 
it  was  held  the  duty  of  the  driver  of 
a  motor  vehicle  to  make  a  wide  turn 
at  a  street  intersection  and  pass  to 
the  right  of  the  center  of  the  inter- 
section, and  to  reduce  his  speed  to 
not  more  than  4  miles  an  hour;  and 
a  violation  of  these  rules  prescribed 
by  the  highway  law  and  ordinances 
of  New  York  was  held  sufficient  to 
charge  the  driver  with  negligence  in 
an  action  by  a  motor  cyclist  who  sus- 
tained injuries  because  of  such  neg- 
ligence. 

And  in  Jacobs  t.  Richard  Carvel 
Co.     (1916)     156    N.    Y.    Supp.    766, 


where,  in  an  action  to  recover  dam- 
ages sustained  in  a  collision  between 
the  plaintiff's  team  and  the  defend- 
ant's automobile  truck,  it  appeared 
that  the  defendant's  driver  was  pro- 
ceeding on  the  wrong  side  of  the 
street,  and  that  in  making  a  turn  at 
a  crossing  he  cut  the  comer,  a  finding 
of  negligence  was  held  justified.  The 
court  stated  that  the  defendant  ad- 
mittedly violated  the  provisions  of 
the  Highway  Law  by  turning  within 
the  intersection  of  the  street  and  of- 
fered no  evidence  of  any  local  ordi- 
nance changing  that  requirement, 
and  said  that  it  was  a  matter  of  com- 
mon knowledge  that  the  local  regula- 
tions were  to  the  same  effect,  and 
that,  under  the  circumstances,  it  be- 
ing perfectly  evident  that  the  chauf- 
feur's course  was  without  excuse,  and^ 
at  least,  one  of  the  proximate  causes 
of  the  accident,  it  was  difficult  to  see 
how  a  finding  of  defendant's  negli- 
gence could  be  avoided. 

And  a  verdict  for  the  plaintiff  was 
held  justified  in  Reitz  v.  Hodgkins 
(1916)  185  Ind.  163,  112  N.  E.  386, 
where  there  was  evidence  that  the 
defendant's  automobile  approached 
an  intersecting  street  at  a  speed  of 
25  or  30  miles  an  hour,  and  in  turning 
into  the  intersecting  street  failed  to 
go  to  the  right  of  the  intersection, 
and  cut  the  corner  and  struck  the 
rear  wheel  of  a  motor  cycle  which 
was  traveling  in  the  opposite  direc- 
tion, and  when  stopped  had  passed 
over  the  right  side  of  the  intersection. 
The  court  stated  that  the  jury  might 
well  find  the  defendant  guilty  of  a 
culpable  act  of  negligence  in  cuttina: 
the  comer  under  the  circumstances,, 
and  that  this  would  be  so  aside  from 
the  existence  of  any  rule  of  the  road 
or  specific  traffic  regulations  which 
expressly  prohibited  such  an  act,, 
since  in  any  event  the  defendant 
would  be  held  to  the  exercise  of  ordi- 
nary care  to  avoid  collision  with  and 
injury  to  others  in  approaching  and 
tuiTiing  into  the  intersecting  street. 

And  in  Heryford  v.  Spitcaufsky 
(1918)  —  Mo.  App.  — ,  200  S.  W.  128,  » 
case  of  negligence  was  held  to  b* 
made  out  against  the  defendant,  there 
being  evidence  that,  in  turning  U» 
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automobile  at  a  street  intersectioti,  he 
violated  an  ordinance  requiring  ve- 
hicles turning  at  an  intersection  to 
the  left  not  to  turn  until  they  have 
passed  beyond  the  center  of  the  in- 
tersecting street,  and  also  evidence 
tiiat  after  seeing  the  danger  of  a  col- 
lision with  the  plaintiff's  motor 
cycle,  which  had  speeded  up  to  cross 
tiie  intersection,  he  had  84  feet  with- 
in which  to  stop,  and  could  have 
stopped  within  5  or  6  feet,  but  pro- 
ceeded 44  feet  before  stopping. 

And  In  Walterick  v.  Hamilton 
(1917)  179  Iowa,  607,  161  N.  W.  684, 
tiie  evidence  was  held  sufficient  to 
jnstify  a  finding  that  the  defendant 
did  not  drive  his  automobile,  in  turn- 
ing to  the  left  from  one  street  into 
another,  to  the  right  of  and  beyond 
the  center  before  turning,  as  required 
by  an  ordinance,  and  that  such  negli- 
gence was  the  proximate  cause  of  the 
collision  with  the  plaintiff's  bicycle. 

In  Everard  v.  Dodge  Bros.  (1918) 
—  Mich.  — ,  167  N.  W.  953,  where 
there  was  evidence  that  the  defend- 
ant's motor  truck,  which  collided  with 
the  plaintiff's  automobile,  failed  to 
keep  to  the  right  of  the  center  of  the 
intersection  of  streets  in  making  the 
turn,  and  a  conflict  in  the  evidence 
as  to  the  speed  of  the  truck,  and  as  to 
which  machine  ran  into  the  other,  it 
was  held  that  a  question  was  present- 
ed for  the  jury,  and  that  a  directed 
verdict  for  the  defendant  was  prop- 
erly refused. 

And  the  question  of  the  defendant's 
negligence  and  the  contributory  neg- 
ligence of  the  plaintiff  was  held  to  be 
for  the  jury,  it  appearing  that  the 
plaintiff  was  driving  in  a  closed  car- 
riage along  the  highway  approaching 
a  road  intersecting  it  at  an  acute 
angle;  that  the  defendant  with  his 
automobile  was  traveling  in  the  same 
direction;  that  the  plaintiff's  car- 
riage, in  turning  from  the  road  into 
the  intersecting  way,  did  not  turn  to 
the  right  of  the  center  of  the  inter- 
section of  the  two  roads  as  required 
by  statute,  but  turned  to  the  left; 
and  that  jast  before  the  plaintiff  be- 
gan to  tarn  the  defendant  turned  to 
the  left  for  the  purpose  of  passing, 
and  near  the  point  of  the  intersec- 


tion of  the  roads  a  collision  took 
place,  resulting  in  damage  to  the 
plaintiff.  Mendleson  v.  Van  Rensse- 
laer (1907)  118  App.  Div.  616,  103 
N.  y.  Supp.  578. 

In  Hellan  v.  Supply  Laundry  Co^ 
(1917)  94  Wasii.  688,  163  Pac.  9^ 
where  a  recovery  was  sought  for  an 
injury  sustained  through  being  struck 
by  the  automobile  of  a  third  person, 
which  was  driven  at  an  unlawful 
speed  and  was  suddenly  turned  to 
avoid  the  defendant's  machine,  which 
failed  to  go  to  the  right  of  the  center 
of  the  intersection  of  a  street  in 
turning,  it  was  held  error  to  a  judg- 
ment for  the  defendant  under  the 
facts  pleaded  and  the  plaintiff's  open- 
ing statement,  on  the  theory  that  the 
negligence  of  the  third  person  was 
the  proximate  cause  of  the  injury  and 
that  the  defendant's  negligence  was 
a  mere  condition,  the  appellate  court 
taking  the  view  that  the  questions 
presented  were  for  the  jury. 

h.  Where  ivay  le  obatructed. 

It  will  be  observed  that  in  the  re- 
ported case  (Stubbs  v.  Molbekgbt, 
ante,  318)  the  fact  that  traffic  at  the 
time  of  the  accident  was  congested 
was  held  no  reason  for  violating  an 
ordinance  requiring  vehicles  turning 
to  the  left  to  go  to  the  right  of  the 
(%nter  of  the  street  intersection,  but 
was  rather  held  s  reason  making  it 
imperative  that  the  ordinance  be 
obeyed. 

And  it  has  been  held  in  an  action 
for  striking  a  traffic  officer  that  the 
duty  of  one  vehicle  to  pass  to  the  left 
of  another  going  in  tiie  same  direc- 
tion will  not  justify  l^e  driver  of  an 
automobile  about  to  turn  a  comer 
going  to  the  left  of  the  center  of  the 
intersection  in  order  to  pass  a  stand- 
ing wagon  on  the  left.  Wilson  v. 
Johnson  (1917)  195  Mich.  94,  161  N. 
W.  924.  The  court  in  this  case  said: 
'^t  is  true  that,  ordinarily,  it  is  the 
duty  of  one  vehicle  to  pass  to  the 
left  of  another  going  in  the  same  di- 
rection, but  to  do  so  and  cut  the  cor- 
ner would  be  a  violation  of  another 
statute.  There  was  ample  room  for 
two  vehicles  to  pass  on  the  right  side 
of  the  street.    The  law  is  specific  as 
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to  what  shall  be  done  under  such  cir- 
cumstances. The  driver  of  the  over- 
taking vehicle  shall  express  his  desire 
to  pass,  and  the  vehicle  overtaken 
shall  tiira  to  the  right  and  give  the 
other  an  opportunity  to  pass  on  the 
left.  1  Comp.  Laws  1916,  §  4815.  It 
does  not  appear  that  the  defendant 
made  any  effort  to  comply  with  the 
statute.  The  adoption  of  the  rule 
contended  for  by  the  defendant  would 
result,  especially  in  cities  where  traf- 
-fic  is  heavy,  necessitating  delays  at 
^street  intersections,  in  automobiles 
continually  cutting  the  comers." 

It  has  been  held,  however,  in  an 
action  arising  out  of  a  collision  with 
«  motor  cyclist,  that  where,  by  rea- 
:son  of  its  customary  use  for  unload- 
ing freight,  one  side  of  a  street  is  not 
open  to  ordinary  traffic,  there  is  no 
violation  of  an  ordinance  requiring 
vehicles  turning  at  an  intersection  to 
keep  to  the  right  of  the  center  of  the 
intersection,  if  the  driver  of  an  auto- 
mobile in  turning  keeps  to  the  right 
of  the  center  of  the  two  currents  of 
travel  as  defined  and  determined  for 
practical  purposes  by  the  customary 
use  of  the  street.  Karpeles  v.  City 
Ice  Delivery  Co.  (1916)  —  Ala.  — , 
73  So.  642.  The  court  said:  "It  can- 
not be  assumed,  in  tiie  absence  of  evi- 
dence on  the  point,  that  the  custo- 
mary use  of  Avenue  E  by  the  railroad 
company  and  persons  receiving 
freight  from  its  cars  was  unlawful. 
Ordinances  are  to  be  construed  ac- 
cording to  common  sense  and  so  as  to 
give  effect  to  the  purpose  of  their 
adoption.  The  evident  purpose  of 
that  part  of  the  ordinance  requiring 
vehicles  to  turn  to  the  right  of  the 
intersections  of  streets,  like  its  com- 
plementary provision  requiring  all 
vehicles,  except  when  passing  a  ve- 
hicle, to  'keep  reasonably  near  the 
right-hand  curb,*  is  to  keep  vehicles 
turning  to  the  left  from  one  street 
into  another  moving  at  all  times,  as 
far  as  practicable,  with  the  current . 
of  travel.  In  the  circumstances  here 
shown  by  the  tendencies  of  defend- 
ant's evidence,  assuming,  as  the  jury 
were  authorized  to  find,  that  the  auto- 
mobile passed  at  a  lawful  rate  of 
speed  to  the  left  of  the  center  of  the 


intersection  of  the  streets  as  laid  off, 
but  to  the  right  of  the  intersection 
of  the  streets  as  defined  by  their  cus- 
tomary use,  it  cannot  ^e  said  that  the 
driver  of  defendant's  automobile,  by 
his  course,  did  not  better  serve  the 
purpose  of  the  ordinance  and  the  rule 
of  due  care  prescribed  by  it  Ordinary 
prudence  required  him  to  take  account 
of  the  customary  use  of  the  avenue  be- 
tween Twenty-first  and  Twenty-second 
streets.  Accurately  enough  for  prac- 
tical purposes,  it  may  be  said  on  the 
evidence  in  this  case  that  Avenue  E 
between  the  two  streets  was  divided 
into  three  zones:  The  north  given 
over  to  vehicles  passing  from  one 
street  to  the  other;  the  middle  to  the 
railroad;  the  south  to  wagons  and 
drays  passing  to  and  from  cars  and 
stopping  to  receive  freight.  Motion 
is  the  general  law  of  the  road,  but 
this  law,  like  the  rule  of  the  ordi- 
nance, is  subject  to  limitations  im- 
posed by  reason  and  necessity.  The 
driver  of  a  vehicle  may  leave  the  pre- 
scribed route  to  avoid  an  obstacle 
otherwise  unavoidable,  and  within 
reason  he  may  stop  and  stand.  By 
parity  of  reason,  we  think,  if  the 
south  side  of  Avenue  E  had  by  cus- 
tom and  constant  use  been  so  given 
over  to  the  unloading  and  hauling  of 
freight  from  cars  that  stood  therein 
as  to  close  that  part  of  it  to  ordinary 
traffic,  substantially  as  hjrpothesized 
in  charge  R,  the  driver  of  defendant's 
automobile  was  not  chargeable  with 
negligence  per  se  in  yielding  to  the 
custom  which  directed  his  movement 
to  that  part  of  the  avenue  north  of 
t^e  railroad  tracks.  Assuming  the 
presence  of  cars  upon  the  team  track 
of  the  railroad  and  the  customary  and 
almost  constant  use  of  the  avenue,  as 
defendant's  evidence  tended  to  show, 
and  the  general  effect  of  these  facts 
to  close  the  south  side  to  ordinary 
traffic  granted  according  to  the  hypoth- 
esis of  the  charge,  defendant's 
right  and  duty  in  the  premises  were 
not  affected  by  the  fact  that  at  the 
moment  there  may  have  been  no  drays 
or  wagons  on  the  south  side  of  the 
avenue.  In  view  of  the  conditions 
generally  prevailing  and  the  custom 
which  grew  out  of  them,  as  we  may 
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assume,  it  would  seem  reasonable  to 
say  that  the  turning  of  the  automobile 
across  the  intersection  in  the  manner 
approved  by  the  chargre  was  not  in 
violation  of  the  spirit  and  purpose  of 
the  ordinance  which  sought  to  avoid 
confusion  and  its  attendant  danger 
and  inconvenience  by  so  providing 
that  vehicles  would,  as  far  as  prac- 
ticable, move  along  uniform  and  gen- 
erally understood  lines  of  travel." 
And  in  Hamilton  v.  Young  (1919) 

—  Iowa,  — ,  171  N.  W.  694,  where 
there  was  evidence,  among  other 
things,  that  the  defendant,  who  col- 
lided with  the  plaintirr's  automobile 
near  an  intersection  of  highways, 
turned  to  the  left  instead  of  the  right 
as  required  by  the  rule  of  the  road, 
and  also  that  on  account  of  gopher 
mounds  it^  wm  impractical  to  go 
around  the  center  of  the  intersection 
in  turning,  and  that  the  plaintiff  did 
not  do  so,  but  followed  the  usual 
traveled  portion  of  the  highway,  it 
was  held  that  a  motion  for  a  directed 
verdict  for  the  defendant  should  have 
been  overruled. 

e.  fnier»  e*IIteton  oeeura  after  tvm  <• 
made. 

In  Bain  v.  Fuller  (1916)  —  N.  S. 
— ,  29  D.  L.  R^  113,  the  defendant  was 
held  liable  for  injuries  sustained  by 
reason  of  a  collision  which  occurred 
after  the  defendant  had  made  the 
turn,  where  the  primary  cause  of  the 
collision  between  his  car  and  that  of 
the  plaintiff  was  the  defendant's  fail- 
are,  in  violation  of  a  Nova  Scotia 
statute  to  keep  to  the  left  of  the 
center  of  the  street  in  turning  and 
proceeding,  although  the  plaintiff,  to 
avoid  the  collision,  turned  his  car  to 
the  wrong  side  of  the  street 

And  in  Perez  v.  Hartman    (1919) 

—  Cal.  App.  — ,  179  Pac.  706,  it  was 
held  that  where  a  collision  between 
the  defendant's  automobile  and  plain- 
tiff's motor  cycle  would  not  have  oc- 
curred if  the  defendant,  in  turning 
at  the  intersection  of  streets,  had 
gone  to  a  point  beyond  the  center  of 
the  intersection  as  required  by  stat- 
ute, the  defendant  was  liable  for  the 
injuries  inflicted,  although  the  colli- 
sion occurred  at  a  point  on  the  street' 


into  which  he  turned  some  15  or  20 
feet  from  the  intersection. 

And  in  Rice  v.  Lowell  Buick  Co. 
'  (1918)  229  Mass.  68,  118  N.  E.  185, 
where  the  car  in  which  the  plaintiff 
was  riding  failed  in  turning  into  a 
street  to  go  to  the  right  of  the  inter- 
section of  the  ways  before  turning,  as 
required  by  statute,  it  was  held  that 
although  the  collision  with  defend- 
ant's car  occurred  65  feet  or  more 
from  the  intersection,  the  failure  to 
comply  with  the  statute  in  turning 
must  be  taken  into  consideration  in 
determining  whose  negligence  caused 
the  accident,  the  court  stating  that 
the  jury  might  have  found  that  if  the 
driver  of  the  car  in  which  the  plain- 
tiff was  riding  had  gone  to  the  right 
of  the  center  of  the  intersection  be- 
fore turning,  the  collision  would  not 
have  occurred. 

d.  Where  etreets  do  not  eroae. 
It  has  been  held  that  a  statute  for- 
bidding the  cutting  of  corners  when 
turning  from  one  street  into  another 
applies  where  a  street  does  not  cross 
another,  but  runs  to  it  and  stops. 
Bain  v.  Fuller  (1916)  —  N.  S.  — ,  29 
D.  L.  R.  113.  The  court  stated  that 
the  statute  must  be  read  as  applying 
to  such  a  case,  as  the  reason  for  the 
rule  was  no  more  applicable  to  a 
street  which  crosses  another  than  to 
one  which  merely  runs  into  it. 

«.  Where  traffic  officer  to  atrueh. 

In  Wilson  v.  Johnson  (1917)  195 
Mich.  94,  161  N.  W.  924/  where  the 
defendant,  in  driving  to  the  left  in- 
stead of  the  right  of  the  center  of  a 
street  intersection,  struck  the  de- 
ceased, a  traffic  officer,  a  directed  ver- 
dict for  the  defendant  on  the  theory 
that  the  officer  was  guilty  of  contrib- 
utory negligence  because  he  direct- 
ed the  defendant  in  the  course  he 
took  was  held  properly  refused,  the 
testimony  being  clear  that  the  officer 
was  not  on  duty  at  the  time  and  made 
no  motion  with  his  hands,  and  the  de- 
fendant's evidence  as  to  direction  by 
nod  of  the  head  was  contradicted. 

And  it  was  held  that  the  claimed 
signal  by  the  deceased  was  no  excuse 
for  the  defendant's  cutting  the  cor- 
ner, because  he  was  already  in  the  act 
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of  doing  it  and  on  the  wrong  aide  of 
the  highway  when  he  claimed  the 
signal  was  given.    Ibid. 

In  White  v.  East  Side  Mill  &  Lum- ' 
ber  Co.  (1917)  84  Or.  288,  164  Pac. 
736,  15  N.  C.  C.  A.  848,  requests  for 
a  nonsuit  and  a  directed  verdict  were 
held  properly  refused,  where  there 
was  evidence  that  the  defendant's 
chauffeur  did  not  run  to  and  beyond 
the  intersection  of  the  street  before 
turning,  as  required  by  an  ordinance, 
but  negligently  ran  the  machine  at  a 
high  rate  of  speed  so  that  the  front 
part  was  slightly  past  the  street 
center,  and  turned  and  ran  to  the  left, 
causing  the  machine  to  go  over  the 
center  of  the  street  intersection, 
where  the  plaintiff's  intestate,  a  traf- 
fic officer,  was  stationed,  and  that  a 
part  of  the  machine  near  the  left 
wheel  struck  and  killed  him;  and  this 
was  held  true  although  there  was  un- 
contradicted and  unimpeached  testi- 
mony which  the  defendant  contend- 
ed showed  that  it  was  a  physical  im- 
possibility for  the  rear  wheel  to  take 
the  courses  marked  on  the  map  by 
certain  witnesses,  the  court  stating 
that  the  jury  was  not  bound  to  ac- 
cept as  conclusive  the  uncontradicted 
testimony  of  any  witness,  but  might 
disregard  such  testimony  if  it  was 
unsatisfactory  to  them. 

III.  Misoellaneotu. 

In  Martinelli  v.  Bond  (1919)  —  CaL 
App.  — ,  183  Pac.  463,  a  finding  of  neg- 
ligence on  the  part  of  the  defendant 
was  held  supported  by  the  evidence, 
when  taken  in  connection  with  a  provi- 
sion of  the  Motor  Vehicle  Act  requir- 
ing a  driver  of  a  motor  vehicle  turning 
to  the  left  of  an  intersection  of  streets 
to  go  to  the  right  of  the  center  of  the 
intersection,  there  being  testimony 
that  the  defendant  was  driving  his  au- 
tomobile on  a  street  which  intersected 
that  on  which  the  plaintiff  was  travel- 
ing on  his  motor  cycle  at  an  acute  an- 
gle; that  the  defendant  started  down 
one  of  the  streets,  but,  finding  it 
rough,  turned  his  machine  and  re- 
turned to  the  vicinity  of  the  intersec- 
tion, and,  instead  of  returning  to  the 
comer  of  the  two  streets  to  make  the 


turn,  drove  over  a  private  short  cut 
over  the  small  end  of  the  triangle 
caused  by  the  intersection,  and  that 
he  dashed  out  on  the  street  without 
sounding  his  horn,  and  collided  with 
the  plaintiff. 

In  Opitz  V.  Schenck  (1918)  —  CaL 
— i  174  Pac.  40,  a  finding  by  the  jury 
that  the  fact  tiiat  the  defendant  had 
been  driving  to  the  left  of  the  center 
of  the  street  in  turning,  instead  of  to 
the  right,  was  the  proximate  cause  of 
an  injury  to  the  plaintiff,  and  another 
finding  that  the  proximate  cause  was 
that  the  defendant  was  exceeding  the 
speed  limit  in  turning  the  corner, 
were  held  not  inconsistent,  as  both 
might  have  been  contributing  proxi- 
mate causes  of  the  accident. 

And  in  this  case,  where  it  was 
merely  alleged  that  the  defendant 
negligently  and  carelessly  drove  his 
automobile  against  the  plaintiff  and 
injured  him,  it  was  held  that  the 
plaintiff  might  nevertheless  show  that 
the  defendant  did  not  pass  to  the 
right  of  the  center  of  the  street  in- 
tersection in  making  a  turn,  as  re- 
quired by  an  ordinance.    Ibid. 

In  Heryford  v.  Spitcaufsky  (1918) 
—  Mo.  App.  — ,  200  S.  W.  128,  an  in- 
struction in  an  action  involving  a 
collision  between  a  motor  cycle  and 
automobile  at  a  street  intersection, 
that  if  the  jury  believed  that  if 
the  driver  of  the  automobile  had 
waited  until  he  had  crossed  the 
center  line  of  the  street  into  which 
he  was  turning  before  he  turned  the 
accident  would  not  have  been  avoid- 
ed, then  their  verdict  should  be  for 
the  defendant,  was  held  properly  re- 
fused, as  it  permitted  the  jury  to 
speculate  as  to  what  would  have  hap- 
pened if  the  driver  had  crossed  to 
the  right  of  the  center  of  the  inter- 
secting street. 

It  is  stated  in  the  abstract  of  the 
opinion  in  Goonan  v.  Straka  (1917) 
204  III.  App.  17,  that  the  evidence 
proved  that  the  defendant's  servants 
violated  an  ordinance  requiring  auto- 
mobiles to  run  on  the  right-hand  side 
of  streets  "and  turn  around  at  an  in- 
tersection of  two  streets,"  and  that 
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floch  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury.  The 
facts  of  the  case,  however,  do  not  ap- 


pear, and  there  is  nothing  further  ex- 
plaining the   language   used. 

J.  T.  W. 


JAMES  HARLOW  and  Wife,  Appts^ 

V. 

ARTHUR  C.  KINGSTON,  Respt 

Wiaeotutn  Svprwne  Court— June  »S,  1919. 

(—  Wis.  — ,  178  N.  W.  808.) 

Cmtract  —  rescission  —  effect  of  intoxication. 

1.  Equity  will  rescind  a  sale  of  real  estate  for  an  inadequate  consid- 
eration by  one  who  by  reason  of  a  prolonged  debauch  had  such  a  consum- 
ing desire  for  liquor  that  his  mind  was  dominated  thereby  and  did  not  act 
nonnally,  so  that  he  had  no  appreciation  of  what  he  was  doing,  although 
he  was  sober  when  he  executed  the  deed^ 

[See  note  on  this  question  beginning  on  'page  831.] 


—  unconscionable  contract. 

2.  A  sale  for  $200,  of  land  worth 
$1,388,  by  one  whose  mind  is  so  domi- 
nated by  a  desire  for  liquor  that  he  does 


not  appreciate  what  he  is  doing,  is  so 
unconscionable  that  it  will  be  set  aside 
by  equity. 

[See  4  R.  C.  L.  602.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Calu- 
met County  (Burnell,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  can- 
cel an  alleged  deed.    Affirmed. 


Statement  by  Siebecker,  J. : 
TTiis  action  was  brought  by  plain- 
tiff to  cancel  and  annul  a  deed  made 
by  him  to  defendants,  by  which  he 
conveyed  to  defendants  his  interest 
in  certain  property. 

Timothy  Harlow,  fatiier  of  the 
plaintiff,  died  intestate  in  Septem- 
ber, 1910.  At  the  time  of  his  death 
he  was  pos.sessed  of  80  acres  of  land 
in  town  of  Rantoul,  Calumet  county, 
on  which  he  resided;  also,  80  acres 
of  land  in  Oconto  county.  He  was 
survived  by  his  widow  and  nine  chil- 
dren, of  whom  plaintiff  is  one.  By 
the  final  order  of  settlement  made 
by  the  county  court  in  the  estate  of 
•fimothy  Harlow,  plaintiff  was  as- 
signed a  one-ninth  interest  in  and 
to  the  real  estate  of  Timothy  Har- 
low, subject  to  the  dower  and  home- 
stead rights  of  the  widow  and  the 
lien  of  two  mortgages,  and  also  as^ 
signed  to  him  an  undivided  one- 
tenth  interest  in  and  to  certain  farm 


personal  property  of  the  value  of 
$68.21. 

At  the  death  of  Timothy  Harlow, 
he  left  two  mortgage  liens  against 
the  real  estate  in  Calumet  county, 
one  for  $800  and  one  for  $1,000.  His 
widow  gave  a  renewal  mortgage 
upon  the  lands  of  which  he  died 
seised,  signed  by  herself,  for  the 
principal  sum  of  $1,900,  on  which, 
on  July  31,  1916,  there  was  $72  ac- 
crued interest.  The  widow,  Mary 
Harlow,  claims  that  the  $800  and 
the  $1,000  mortgage  are  still  a  lien 
upon  this  land.  The  widow  was 
sixty-six  years  of  age  when  this  ac- 
tion was  prosecuted. 

On  July  81, 1916,  plaintiff  deeded 
his  interest  in  the  estate  to  defend- 
ant Kingston  for  $200.  He  claims 
in  this  action  that,  at  the  time  of  the 
execution  of  the  deed,  as  a  result  of 
intoxication  he  was  mentally  incom- 
petent and  insane  from  the  ex- 
cessive use  of  liquor,  and  was  in- 
capable of  understanding  or  execut- 
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ing  the  deed ;  that  defendant  Kings- 
ton knew  this;  and  that  Kingston 
obtained  the  deed  from  him  through 
fraud,  duress,  and  undue  influence. 
The  answer  of  the  defendant  admits 
the  making  of  the  deed,  but  denies 
drunkenness  or  incapacity  of  the 
plaintiff,  and  denies  all  fraud  or  un- 
due influence  on  the  part  of  the  de- 
fendant Kingston. 

The  case  was  tried  before  the 
court  without  a  jury.  The  court, 
among  its  findings  of  fact  and  con- 
clusions of  law,  determined  the  fol- 
lowing: 

(1)  That  for  some  ten  days  be- 
fore the  deed  was  executed,  plain- 
tiff had  been  on  a  prolonged  spree 
and  had  been  grossly  intoxicated, 
although  at  the  time  of  the  making 
of  the  deed  he  was  sober.  That  he 
had  been  out  of  money  for  several 
days  and  had  exhausted  his  credit. 
That  immediately  upon  obtaining 
the  purchase  price  he  started  on  an- 
other drunken  debauch,  which  last- 
ed ten  days  or  two  weeks  thereafter. 

(2)  That  while  the  plaintiff  was 
not  appreciably  under  the  influence 
of  liquor  at  the  time  of  the  sale, 
nevertheless,  by  reason  of  his  de- 
bauch, he  had  such  a  consuming 
thirst  for  liquor  and  his  mind  was 
so  dominated  thereby  that  it  did  not 
act  normally  and  he  did  not  appre- 
ciate what  he  was  doing. 

(3)  That  the  defendant  did  not 
solicit  the  purchase  and  conveyance, 
but  was  solicited  by  the  plaintiff. 
That  the  purchase  price  was  $195. 

(4)  That  the  defendant  was  not 
guilty  of  fraud,  artifice,  or  deceit. 

(5)  That  the  price  paid  was 
grossly  inadequate  and  the  trans- 
action unconscionable. 

(6)  That  before  action  was 
brought  plaintiff  offered  defendant 
$200  and  interest  and  demanded  a 
rescission  of  the  contract  and  ten- 
dered defendant  a  deed  to  execute, 
all  of  which  defendant  refused,  even 
though  the  plaintiff  finally  offered 
him  $250  to  reconvey. 

(7)  That  the  value  of  plaintiffs 
interest  in  his  father's  estate  is  $1,- 
388,  subject  to  the  homestead  and 
dower  rights  of  his  mother. 


As  a  conclusion  of  law,  the  court 
held  that,  the  money  having  been 
offered  to  defendant  by  plaintiff  and 
refused  by  defendant,  the  sum  might 
be  deposited  with  the  clerk  of  the 
circuit  court  for  use  and  benefit  of 
defendant;  that  the  deed  be  declared 
null  and  void;  and  that  the  judg- 
ment of  the  court  stand  as  a  recon- 
veyance of  all  property  covered  by 
the  deed. 

Judgment  was  entered  according- 
ly, and  the  $200  with  interest  paid 
to  the  circuit  court  clerk  for  the  use 
and  benefit  of  defendant.  The  de- 
fendant appealed  from  this  judg- 
ment. 

Mr.  T.  L.  Doyle,  for  appellants: 

Intoxication  of  a  party  which  will  in- 
validate a  contract  entered  into  by  him 
must  be  such  as  to  render  him  incapable 
of  knowing  what  he  is  doing,  or  to  de- 
prive him  of  the  powers  of  reason  and 
understanding  to  such  an  extent  that 
he  fails  entirely  to  comprehend  the  con- 
sequences of  his  acts. 

8  Ann.  Cas.  254;  1  Elliott,  Contr. 
T  441;  Bumham  v.  Burnham,  119  Wis. 
509.  100  Am.  St.  Rep.  895,  97  N.  W. 
176;  Conley  v.  Nailor,  118  U.  S.  127,  30 
L.  ed.  112,  6  Sup.  Ct.  Rep.  1001; 
Schramm  v.  O'Connor,  98  111.  539; 
Wright  v.  Fisher,  65  Mich.  275,  8  Am. 
St.  Rep.  886,  32  N.  W.  605;  Vam  Wyck 
v.  Brasher,  81  N.  Y,  260. 

Mere  inadequacy  in  the  price  or  in 
the  subject-matter,  unaccompanied  by 
other  inequitable  incidents,  is  never  of 
itself  sufficient  ground  for  canceling  an 
executed  or  executory  contract. 

2  Pom.  Eq.  Jur.  t  926;  Harris  ▼. 
Tyson,  24  Pa.  360,  64  Am.  Dec.  661, 
14  Mor.  Min.  Rep.  634;  Davidson  v. 
Little,  22  Pa.  247,  60  Am.  Dec.  81; 
Rust  V.  Fitzhugh,  132  Wis.  557,  112  N. 
W.  508;  Wood  v.  Boynton,  64  Wis.  265, 
54  Am.  Rep.  610,  25  N.  W.  42;  Elliott. 
Contr.  1  209;  GaNun  v.  Palmer,  216  N. 
Y.  603,  111  N.  E.  223;  Sellers  v.  Knight, 
186  Ala.  96,  64  So.  329;  Earl  v.  Peck, 
64  N.  Y.  596;  Re  Bradbury,  105  App. 
Div.  250,  93  N.  Y.  Supp.  418;  Goodspeed 
V.  FuUer,  46  Me.  141,  71  Am.  Dec.  572; 
BJyre  v.  Potter,  15  How.  59,  14  L.  ed. 
.'99;  Frazer  v.  State  Sav.  Bank,  18  N. 
M.  340,  137  Pac.  592;  Cooper  v.  Reilly, 
90  Wis.  427,  63  N.  W.  885;  Jacobson 
T.  Nealand,  122  Iowa,  372,  98  N.  W. 
168;  McKinney  v.  Crady,  8  Ky.  L.  Rep. 
269,  1  S.  W.  402;  Lewis  v.  Allen,  42 
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OUa.  684,  142  Pac.  384;  Powers  v. 
Powers,  46  Or.  479,  80  Pac.  1058; 
Stamper  v.  Venable,  117  Tenn.  557,  97 
&  W.  812;  Story,  Eq.  Jur.  ^  245. 

There  is  no  evidence  of  a  proper 
tender. 

Weed  V.  Page,  7  Wis.  503;  Hollen- 
back  V.  Shoycr,  16  Wis.  500;  Tuthill  v. 
Morris,  81  N.  Y.  94;  38  Cyc.  143;  Bab- 
cock  V.  Perry,  8  Wis.  277;  Musgat  v. 
Pumpelly.  46  Wis.  660,  1  N.  W.  410; 
Gauche  v.  Milbrath,  94  Wis.  674,  69 
N.  W.  999;  Smith  v.  PhiUips,  47  Wis. 
202,  2  N.  W.  285;  Hoffman  v.  Van  Die- 
man.  62  Wis.  362,  21  N.  W.  542. 

Mr.  L.  P.  Fox,  for  respondent : 

Plaintiff's  intoxication  so  affected  his 
mind  and  reason  that  he  did  not  know 
or  appreciate  what  he  was  doing. 

Johnson  v.  Phif  er,  6  Neb.  401 ;  Brus- 
inger  v.  Bank  of  Watertown,  67  Wis. 
76,  58  Am.  Rep.  848,  30  N.  W.  290; 
Black,  Intoxicating  Liquor,  §  423; 
Hotchkiss  V.  Portson,  7  Yerg.  67;  Bird- 
song  V.  Birdsong,  2  Head,  289;  Gal- 
loway V.  Witherspoon,  40  N.  C.  ( f>  Ired. 
Eq.)  128;  Wright  v.  Waller,  127  Ala. 
557,  54  L.R.A.  453,  29  So.  57. 

Courts  of  equity  will  intervene  to  set 
aside  contracts  entered  into  by  intoxi- 
cated persons. 

Bursinger  v.  Bank  of  Watertown,  67 
Wis.  75,  58  Am.  Rep.  848,  30  N.  W. 
290;  French  v.  French,  8  Ohio,  214,  31 
Am.  Dec  441 ;  Hotchkiss  v.  Fortson,  7 
Yerg.  67;  Calloway  v.  Witherspoon,  40 
N.  C.  (5  Ired.  Eq.)  128;  Reynolds  v. 
Waller,  1  Wash.  (Va.)  164;  Johnson  v. 
Phifer,  6  Neb.  401;  Crane  v.  Conklin, 
1  N.  J.  Eq.  346,  22  Am.  Dec.  519;  War- 
nock  ▼.  Campbell,  25  N.  J.  Eq.  485; 
Swan  ▼.  Talbot,  152  Cal.  142,  17  L.B.A. 
fN.S.)  1066,  94  Pac.  238;  Hume  v. 
Codte,  16  Grant,  Ch.  (U.  C.)  84; 
WharL  &  S.  Med.  Jur.  p.  25;  McGregor 
V.  Boulton,  12  Grant,  Ch.  (U.  C.)  288; 
Bishop,  Contr.  980;  11  Am.  &  Eng.  Enc. 
Law,  773;  Howard  v.  Howard,  87  Ky, 
616,  1  L.R.A.  610,  9  S.  W.  411;  Miller 
V.  Sterringer,  66  W.  Va.  169,  25  L.R.A. 
(N.S.)  eOO,  66  S.  E.  228;  Swan  v. 
Talbot,  152  Cal.  142,  17  L.B.A.(N.S.) 
1070,  94  Pac.  238;  Phelan  v.  Gardner, 
43  Cal.  306;  Moore  v.  Moore,  E6  Cal. 
92;  Waldron  v.  Angleman,  71  N.  J.  Eq. 
166,  58  Atl.  568. 

Gross  inadequacy  of  the  considera- 
tion amounted  to  fraud  upon  the  plain- 
tiff. 

2  Pom.  Eq.  Jur.  2d  ed.  §§  923,  927; 
Barick  V.  Womer,  —  Iowa,  — ,  169  N. 
W.  378;  Uovd  v.  Higbee,  25  111.  603; 
Wonnack  v.  Rog'ers,  9  Ga.  60;  Swimm 
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V.  Bush,  23  Mich.  99;  Gwynne  v.  Hea- 
ton,  1  Bro.  Ch.  1,  28  Eng.  Reprint,  949; 
Robinson  v.  Amateur  Aaso.  14  S.  G. 
148;  Re  Wickersham,  138  Cal.  355,  70 
Pac  1076;  McClure  v.  Raben,  125  Ind. 
139,  9  L.R.A.  477,  25  N.  E.  179,  182; 
Read  v.  Mosby,  87  Tenn.  759,  6  L.R.A. 
122,  11  S.  W.  940;  Hume  v.  United 
States,  132  U.  S.  406,  33  L.  ed.  393,  10 
Sup.  Ct.  Rep.  136;  Fetterer,  Eq.  141; 
Kelly  V.  McGuire,  15  Ark.  555;  White 
v.  White,  89  lU.  460;  Willcox  v.  Jack- 
son, 51  Iowa,  204,  1  N.  W.  513;  Duncan 
V.  Butler,  47  Mich.  94,  10  N.  W.  123; 
Cooper  V.  Reilly,  90  Wis.  427,  63  N.  W. 
885;  Wood  v,  Boynton,  64  Wis.  265,  54 
Am.  Rep.  610,  25  N.  W.  42. 

There  was  a  proper  tender  before  the 
commencement  of  the  action. 

Hollenback  v.  Shoyer,  16  Wis.  500; 
Dunn  V.  Amos,  14  Wis.  107 ;  M'Cormick 
V.  Malin,  5  Blackf.  533;  38  Cyc.  135, 136. 

Siebecker,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  in  equity  for  the 
rescission  of  a  deed  on  the  ground 
that  plaintiff,  at  the  time  he  execut- 
ed the  deed,  was  legally  incapacitat- 
ed to  make  it.  The  incapacity  of 
plaintiff  is  found  by  the  circuit  court 
to  have  been  due  to  a  prolonged  de- 
bauch from  intoxication  immediate- 
ly preceding  the  day  of  the  sale  of 
his  property  to  the  defendant,  and 
that  by  reason  thereof  his  mind,  at 
the  time  of  the  sale,  was  so  dominat- 
ed by  a  consuming  thirst  for  liquor 
that  it  did  not  act  normally,  and  that 
he  did  not  appreciate  what  he  was 
doing.  The  significance  the  court 
gave  to  his  finding  in  the  light  of  the 
evidence  presented  by  the  record  is 
shown  by  the  relief  awarding  rescis-- 
sion  of  the  deed  and  directing  return 
to  the  defendant  of  the  consider-  - 
ation  he  paid  plaintiff.  Relief  in 
actions  of  this  nature  is  based  on  the 
ground  that  "both  minds  must  meet 
in  such  a  transaction ;  and  if  one  is 
so  weak,  unsound,  and  diseased  that 
the  party  is  incapable  of  under- 
standing the  nature  and  quality  of 
the  act  to  be  performed,  or  its  con- 
sequences, he  is  incompetent  to 
assent  to  the  terms  and  conditions  of 
the  instrument,  whether  that  state 
of  his  mind  was  produced  by  mental 
or  phyBical  disease,  and  whether  it 
resulted  from  ordinary  sickness,  or 
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from  accident,  or  from  debauchery, 
or  from  habitual  and  protracted 'in- 
temperance." Johnson  v.  Harmon, 
94  U.  S.  371,  24  L.  ed.  271. 

This  principle  was  relied  upon  in 
Bumham  v.  Bumham,  119  Wis.  609, 
100  Am.  St.  Rep.  895,  97  N.  W.  176. 
K  the  effect  of  the  intoxication  de- 
prives the  party  of  memory  or  judg- 
ment, or  makes  him  incapable  of 
comprehending  or  appreciating  the 
nature  and  effect  of  the  act,  then 
equity,  upon  application  of  such 
party,  grants  relief.  Fagan  v. 
Wiley,  49  Or.  480,  90  Pac.  910; 
Drefahl  v.  Security  Sav.  Bank,  132 
Iowa,  563, 107  N.  W.  179;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Meyers,  78 
Neb.  685,  9  L.R.A.(N.S.)  970,  111 
N.  W.  602 ;  Swan  v.  Talbot,  152  Cal. 
142,  17  L.R.A.(N.S.)  1066,  94  Pac. 
238 ;  Moetzel  v.  Koch,  122  Iowa,  196, 
97  N.  W.  1079. 

When  an  unconscionable  bargain 
has  resulted  from  conditions  due  to 
intoxication  and  debauchery,  equity 
considers  the  transaction  an  impo- 
sition on  the  incompetent  party  and 
awards  relief.  14  Cyc.  1105.  The 
findings  of  the  trial  court  present  a 
state  of  facts  showing  plaintiff  was, 
at  the  time  of  this  transaction,  an 
incompetent  as  the 
^.".iMfol^  result  of  gross  in- 

eBect  of  toxication   and   de- 

bauchery,  and  that 
the  consideration  defendant  paid 
plaintiff  for  the  property  conveyed 
was  grossly  inadequate.  Such  a 
state  of  facts  presents  a  case  for  the 
relief  granted  by  the  circuit  court, 
if  the  evidence  sustains  the  findings. 

The  defendant  contends  that  the 
evidence  fails  to  show  that  plaintiff 
was  intoxicated  at  the  time  he  deed- 
ed his  property  to  defendant  on  July 
31, 1916.  The  trial  court  is  explicit 
in  its  finding  that  at  the  time  the 
transfer  was  executed  plaintiff  was 
not  appreciably  intoxicated,  but  that 
by  reason  of  his  gross  intoxication 
for  a  long  period  inmiediately  be- 
fore this  day  a  consuming  thirst  for 
liquor  so  dominated  his  mind  as  to 
render  it  abnormal,  and  that  he  was 
unable  to  appreciate  what  he  was 
doing.    This  in  nature  and  effect 


shows  that  plaintiff's  intoxication, 
produced  such  abnormal  condition, 
of  mind  as  to  render  him  incapable 
of  comprehending  and  appreciating 
the  effect  of  his  act.  We  have  ex- 
anndned  the  evidence  and  find  that  it 
sustains  the  trial  court's  findings  on 
this  issue. 

The  court  also  found  that  the 
consideration  of  $200  defendant 
paid  plaintiff  for  his  one-ninth  in* 
terest  in  his  father's  estate  was- 
grossly  inadequate  in  the  light  of 
the  fact  that  plaintiff's  interest  in 
the  land  at  the  time  was  worth. 
$1,388.  It  is  manifest  that  such  dis- 
parity between  value  and  consider- 
ation paid  shows  a  grossly  inade- 
quate consideration,  and  the  facta 
support  the  inference  that  defend- 
ant, at  the  time  of  purchase,  fully 
realized  that  he  was  obtaining  such 
a  bargain.  He  acquainted  himself 
with  the  nature  of  the  property  and 
no  doubt  understood  what  was  its 
actual  value  before  the  deal  was 
consummated.  But  it  is  claimed  the 
value  found  by  the  court  is  not  sus- 
tained by  the  evidence.  True,  plain- 
tiff's interest  is  subject  to  his  moth- 
er's dower  and  homestead  rights, 
the  mother  being  sixty-six  years  of 
age  at  the  time  of  the  trial.  On  the 
record  it  cannot  be  said  that  the 
mortgage  given  by  the  mother  is  a 
lien  on  the  interest  acquired  by  the 
defendant.  Allowing  for  the  moth- 
er's interest,  the  value  of  the  one- 
ninth  interest  in  the  land  is  far  in 
excess  of  the  consideration  of  $200 
paid  by  the  defend- 
ant, and  the  trans-  ^o-tr'^tf*""""* 
action  is  an  uncon- 
scionable bargain  by  which  plaintiff 
was  deprived  of  his  property. 

We  are  unable  to  say  that  the 
court's  findings  on  this  point  are 
against  the  clear  preponderance  of 
the  evidence.  The  record  shows 
that  plaintiff  offered  to  repay  the  de- 
fendant the  $200  with  interest  be- 
fore action  was  commenced.  It  is 
considered  that  the  record  sustains 
the  judgment  awarded  by  the  trial 
court. 

The  judgment  appealed  from  is 
afiirmed. 
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ANNOTATION. 
Relief  in  equity  firom  deed  on  ground  of  interication. 


L  Historical,  331. 
n.  Partial  intoxication,  831. 
HL  Complete  intoxication: 

a.  General  rule,  334. 

b.  Application  of  rule,  SS8. 
IV.  Habitual  intoxication: 

a.  General  rule,  837. 

b.  Application  of  rale: 

1.  Deed  made  in  sober  in- 

terval, 338. 

2.  Effect   of   impairmont  of 

mind,  340. 
V.  Rule  in  New  Jersey,   344. 
VI.  Return  of  consideration,  846. 
Vn.  Defenses,  846. 

I.  BiatorUsal. 

The  rule  formerly  was  that  intoxi- 
cation created  no  privilege  or  plea  in 
avoidance  of  a  contract;  but  it  is  now 
settled,  according  to  the  dictates  of 
good  sense  and  common  justice,  that  a 
contract  made  by  a  person  so  destitute 
of  reason  as  not  to  know  the  conse- 
quences of  his  contract,  though  his 
incompetence  be  produced  by  intoxi- 
cation, is  voidable  and  may  be  avoided 
by  himself,  though  the  intoxication 
was  voluntkiy  and  not  produced  by 
circumvention  of  the  other  party. 
Coody  V.  Goody  (1913)  89  Okla.  719, 
L.R-A.1915E,  4«6,  188  Pac.  754. 

It  was  formerly  held  that,  though  a 
person  was  completely  intoxicated,  if 
the  intoxication  was  voluntary,  he 
could  not  set  it  up  as  a  defense  to  a 
deed  executed  while  in  that  state; 
this,  because  he  could  not  stultify  him- 
self. The  more  modem  rule  considers 
the  fact  of  intoxication,  whether  vol- 
untary or  not,  as  a  defense  to  a  deed. 
The  question  is  now  one  of  capacity, 
regardless  of  how  the  incapacity  was 
produced.  Blackstone  says  that  the 
existence  of  the  old  rule  was  due  to 
a  misapprehension  of  the  law  by  the 
earlier  writers  and  judges. 

The  early  common-law  rule  as  to 
voluntary  intoxication  was  expressed 
in  Johnson  v.  Medlicott,  8  P.  Wms.  181, 
note  1,  24  Eng.  Reprint,  998,  decided 
in  1734  by  Sir  Joseph  Jekyll,  who  said 
that  having  been  in  drink  is  not  any 
reason  to  relieve  a  man  against  any 


deed  or  agreement  gained  from  him 
when  in  that  situation,  for  that  were 
to  encourage  drunkenness;  though  it 
would  be  otherwise  if,  through  the 
management  or  contrivance  of  him 
who  gained  the  deed,  etc.,  the  party 
from  whom  the  deed  was  gained  was 
drawn  into  drink;  and  also  by  Lord 
Coke  as  follows :  "He  who  is  drunk  is 
for  the  time  non  compos  mentis,  yet 
his  drunkenness  does  not  extenuate 
his  offense,  nor  turn  to  his  avail ;  but 
it  is  a  great  offense  in  itself,  and 
therefore  aggravates  his  offense,  and 
doth  not  derogate  from  the  act  which 
he  did  at  the  time."  The  rule  seems 
first  to  have  been  broadened  by  Lord 
Hardwicke  in  1747  in  Cory  v.  Cory,  1 
Ves.  Sr.  19,  27  Eng.  Reprint,  864, 
wherein  he  suggested  that  intoxication 
might  be  a  defense  where  an  unfair 
advantage  was  taken  by  the  other  par- 
ty. The  old  rule  has  gradually  yield- 
ed to  finer  conceptions  of  equity.  "In- 
stead of  saying  to  the  wretched  victim 
of  intemperance  that  the  avenues  not 
only  of  law  but  of  equity  were  closed 
to  him,  and  that  he  was  to  be  left  as 
an  outlaw  in  society,  a  prey  to  the 
cunning  and  cupidity  of  the  spoiler,  it 
extended  to  him  the  just  protection  of 
the  court,  not  for  the  purpose  of  set- 
ting aside  his  contract  on  the  ground 
of  bis  infirmity  or  crime,  but  for  the 
purpose  of  looking  into  his  transac- 
tions to  see  whether  any  advantage 
had  been  taken  of  his  unhappy  situa- 
tion. It  would  not  favor  ebriety,  but 
at  the  same  time  would  not  permit  it 
to  be  taken  advantage  of  with  im- 
punity. The  good  sense  of  this  prin- 
ciple has  commended  itself  to  every 
court,  and  especially  to  the  courts  of 
equity."  Crane  v.  Conklin  (1831)  1 
N.  J.  Eq.  846,  22  Am.  Dec.  519,  quoted 
with  approval  in  Dahlmann  v.  Gau- 
gente  (1909)  238  HI.  224,  87  N.  E.  287. 

11.  Partial  intoxication. 

A  deed  made  by  a  grantor  while  par- 
tially intoxicated  will  be  set  aside  in 
equity  where  an  unfair  advantage  was 


Digitized  by 


Google 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


taken  by  the  grantee  or  where  intoxi- 
cation was  produced  by  the  grantee. 

United  States. — Johnson  v.  Harmon 
(1877)  94  U.  S.  871,  24  L.  ed.  271,  af- 
firming (1878)  1  MacArth.  (D.  C.) 
139;  Ralston  v.  Turpin  (1885)  25  Fed. 
7,  affirmed  in  (1889)  129  U.  S.  663,  32 
L.  ed.  747,  9  Sup.  Ct.  Rep.  420.  See 
also  Neblitt  v.  M^cfarland  (1876)  92 
U.  S.  101,  23  L.  ed.  471. 

Alabama. — Donelson  v.  Posey  (1848) 

13  Ala.  752;  Oakley  v.  Shelley  (1900) 
129  Ala.  467,  29  So.  385;  Boggs  v.  Hal- 
loway  (1908)  158  Ala.  286,  47  So.  1017; 
Sellers  v.  Knight  (1918)  185  Ala.  96, 

64  So.  829. 

California.  —  Pickett  ▼.  Sutter 
(1855)  5  Cal.  412. 

Idaho.— Curtis  v.  Kirkpatrick  (1904) 
9  Idaho,  629,  75  Pac.  760. 

Illinois.  —  Menkins  v.  Lightner 
(1857)  18  111.  282;  Shackelton  v.  Se- 
bree  (1877)  86  III.  616;  Dahlmann  v. 
Gaugente  (1909)  238  111.  224,  87  N.  E. 
287. 

Kentucky. — Cruise  ▼.  Christopher 
(1837)  5  Dana,  181 ;  Matthis  v.  O'Brien 

(1910)  137  Ky.  651,  126  S.  W.  156. 
Michigan. — Seeley  v.  Price   (1866) 

14  Mich.  541 ;  Brown  v.  Brown  (1878) 
39  Mich.  792;  Wright  v.  Fisher  (1887) 

65  Mich.  275,  8  Am.  St.  Rep.  886, 
32    N.   W.    605;    Scanlon   v.    Connor 

(1911)  168  Mich.  133,  133  N.  W.  931. 
See  also  Gibbons  v.  Dunn  (1881)  46 
Mich.  146,  9  N.  W.  140. 

New  York.  —  Bums  ▼.  O'Rourke 
(1866)  5  Robt.  649. 

North  Carolina. — Calloway  v.  With- 
erspoon  (1847)  40  N.  C.  (5  Ired.  Eq.) 
128.  See  also  McCraw  v.  Davis  (1843) 
87  N.  C.  (2  Ired.  Eq.)  618. 

North  Dakota. — Spoonheim  v.  Spoon- 
heim  (1905)  14  N.  D.  380,  104  N.  W. 
845;  Power  v.  King  (1909)  18  N.  D. 
600,  18  Am.  St.  Rep.  784,  120  N.  W. 
543,  21  Ann.  Cas.  1108. 

Tennessee.  —  Belcher  v.  Belcher 
(1836)  10  Yerg.  121. 

Virginia.— Harvey  v.  Pecks  (1810) 
1  Munf.  618;  Jones  v.  McGruder 
(1891)  87  Va.  860,  12  S.  E.  792. 

West  Virgfinia. — Miller  v.  Sterringer 
(1909)  66  W.  Va.  169,  25  L.R.A.(N.S.) 
596,  66  S.  E.  228.  See  also  Delaplain  v. 
Grubb  (1898)  44  W.  Va.  612,  67  Am. 
St  Rep.  788,  80  S.  E.  201. 


Wisconsin. — Dunn  v.  Amos  (1861) 
14  Wis.  115. 

England.  —  Cooke  ▼.  Clayworth 
(1811)  18  Ves.  Jr.  12,  11  Revised  Rep. 
137,  34  Eng.  Reprint,  222. 

As  to  the  test  of  intoxication  as  par- 
tial or  complete,  see  infra.  III. 

In  Cooke  v.  Clayworth  (1811)  18 
Ves.  Jr.  12,  34  Eng.  Reprint,  222,  the 
suit  was  to  set  aside  an  agreement, 
but  in  the  course  of  the  opinion,  which 
has  been  much  cited  in  cases  involv- 
ing deeds,  the  Master  of  the  Rolls 
said:  "I  think  a  court  of  equity  ought 
not  to  give  its  assistance  to  a  person 
who  has  obtained  an  agreement  or 
deed  from  another  in  a  state  of  intoxi- 
cation; and  on  the  other  hand  ought 
not.  to  assist  a  person  to  get  rid  of  any 
agreement  or  deed  merely  upon  the 
ground  of  his  having  been  intoxicated 
at  the  time.  ...  I  say  merely  upon 
that  ground,  as,  if  there  was,  as  Lord 
Hardwicke  expresses  it  .  .  .  any 
unfair  advantage  made  of  his  situa- 
tion, or  as  Sir  Joseph  Jekyll  says 
.  .  .  any  contrivance  or  management 
to  draw  him  into  drink,  he  might  be 
a  proper  object  of  relief  in  a  court  of 
equity." 

Where  the  grantee  under  a  deed  is 
partially  intoxicated,  to  such  an  ex- 
tent that  he  is  an  easy  prey  for  the 
grantor,  and  where  he  is  given'  a  deed 
to  a  life  estate  at  the  value  of  a  fee- 
simple  title,  which  he  believes  to  be  a 
deed  in  fee,  then  a  court  of  equity  will 
not  rescind  the  deed  on  the  ground  of 
fraud.  Scanlon  v.  Connor  (1911)  168 
Mich.  133,  133  N.  W.  931.  In  that  case 
the  court  said:  "The  decree  is  fully 
justified.  In  some  particulars  the  evi- 
dence is  conflicting,  it  is  true,  but  ma- 
terial facts  and  circumstances  glar- 
ingly appear  and  strongly  support  the 
decree.  These  facts  and  circumstances 
make  the  case  distinctly  one  of  fraud 
and  imposition.  It  may  not  be  a  case 
of  absolute  want  of  mental  capacity 
to  make  a  deed.  Though  the  intoxica- 
tion may  have  been  of  less  degree  than 
total  at  the  time  the  deed  was  exe- 
cuted, yet  clearly  the  evidence  estab- 
lishes that  it  was  the  means  by  which 
the  grantor  was  misled  and  deceived 
to  his  prejudice.  Cases  like  this  one 
do  not  so  much  involve  questions  of 
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incapacity  as  they  involve  questions 
of  fraud  and  undue  influence.  Where 
it  ia  shown  that  only  partial  intoxica- 
tion has  been  made  the  means  of  prac- 
tisinir  a  fraud  in  obtainingr  a  deed  or 
secarintr  a  fraudulent  advantage, 
wholly  against  conscience,  equity  will 
interpose."  See  to  the  same  effect 
Calloway  y.  Witherspoon  (N.  C.)  su- 
pra. 

In  Matthis  v.  O'Brien  (Ky.)  supra, 
it  appeared  that  a  grantor  of  mature 
years  and  an  habitual  drunkard  who 
would  trade  anjrthing  he  had  to  get 
liquor  made,  while  intoxicated,  an 
agreement  to  trade  his  |1,800  interest 
in  an  estate  for  $500,  and,  while  still 
in  tliat  condition,  was  taken  by  the 
grantee,  his  nephew,  to  another  town, 
where  on  the  following  morning  he 
executed  the  transfer.  It  was  held 
that  although  the  grantor  was  not  en- 
tirely under  the  influence  of  liquor  at 
the  time  he  executed  the  transfer,  and 
apparently  understood  the  nature  of 
the  contract,  yet  his  habits  of  trade 
and  disposition  were  such,  and  were 
so  Imown  to  the  grantee,  that  the 
grantee  took  an  unconscionable  advan- 
tage  of  him,  and  that  therefore  the 
transfers  were  set  aside.  The  court 
said:  "To  inspire  and  promote  jus< 
tice  and  fair  dealing  between  man  and 
man,  there  must  be  a  place  at  which 
the  courts  in  good  conscience  will  in* 
terfere  to  protect  the  weak  from  the 
strong  and  lend  aid  to  those  whose 
conditions  and  necessities  have  been 
taken  advantage  of.  Otherwise  the 
unscrupulous  and  avaricious  would 
prey  and  thrive  at  will  upon  the  needs 
and  misfortunes  of  the  helpless,  de- 
pendent, and  simple-minded.  .  .  . 
It  is  not  necessary  that  a  person  of 
appellant's  known  habits  and  disposi- 
tion should  be  wholly  under  the  in- 
fluence of  liquor  to  enable  him  to  avoid 
a  contract  made  under  circumstances 
such  as  we  have  described.  It  will  be 
snflicient  if  his  weakness  and  necessi- 
ties are  taken  advantage  of,  as  in  this 
case,  and  a  contract  obtained  that  no 
man  in  his  sound  and  sober  senses 
would  have  entered  into." 

In  Bums  v.  Ollourke  (1866)  6  Robt. 
(N.  Y.)  649,  it  appeared  that  a  deed 
was  executed  while  the  purchaser  was 


excited  by  liquor,  but  it  did  not  ap- 
pear that  he  was  intoxicated  sufficient- 
ly to  be  incapacitated.  It  also  ap- 
peared that  the  drinking  was  not  done 
at  the  solicitation  of  the  grantor.  The 
deed  was  held  valid  in  a  cross  suit 
brought  in  an  action  to  enforce  a  mort- 
'  gage  on  the  property. 

In  Seeley  v.  Price  (1866)  14  Mich. 
541,  it  appeared  that  a  grantor  was  in 
very  bad  health  and  was  accustomed 
to  drinking  in  order  to  relieve  his  suf- 
fering. At  the  time  the  deed  in  ques>- 
tion  was  executed  he  was  not  intoxi- 
cated, but  had  drunk  enough  to  dull 
somewhat  his  already  feeble  percep- 
tions. In  negotiations  leading  up  to- 
the  execution  of  the  deed  the  grantee- 
gave  the  grantor  and  his  wife  to  un- 
derstand that  in  exchange  for  the  deed- 
he  would  take  care  of  both  of  them, 
and  that  such  agreement  would  ap' 
pear  in  the  deed.  The  grantee  told 
the  grantor  that  he  would  procure 
someone  who  could  draw  a  deed  con- 
taining the  condition  of  support  .  He 
returned  next  day  and  presented  a  deed 
which  was  signed  by  the  grantor  and 
his  wife  without  its  being  read  to 
them.  The  deed  was  an  absolute  one, 
and  contained  no  agreement  or  condi- 
tion. The  grantee  was  the  son  of  the 
grantor  and  a  person  standing  in  a 
relation  of  confidence  to  him.  In  a 
suit  to  set  aside  the  deed,  the  court 
held  that  the  deed  was  invalid,  there 
having  been  an  overreaching  of  the 
grantor  and  a  breach  of  confidence  on 
the  part  of  the  grantee. 

In  Miller  v.  Sterringer  (1909)  66  W, 
Va.  169,  25  L.R.A.(N.S.)  596,  66  S.  E. 
228,  it  appeared  that  a  grantor  was  to 
a  certain  extent  an  imbecile  from  con- 
stant use  of  intoxicants,  and  was  at 
least  partially  intoxicated  at  the  time 
the  deed  was  made.  Others  had  re- 
fused to  deal  with  him  on  the  day  the 
deed  was  executed,  because  of  his  in- 
toxicated condition.  The  grantee  was 
a  saloon  keeper  at  whose  place  the 
grantor  had  been  in  the  habit  of  pur- 
chasing most  of  his  liquor,  and  knew 
that  he  was  a  slave  to  drink  and  would 
do  anything  to  get  it.  The  property 
deeded  to  the  grantee  for  $500,  on 
time,  without  interest,  had  been  pur- 
chased by  the  grantor  a  short  time  be- 
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fore  for  |700.  It  was  held  that  the 
deed  was  invalid,  since  the  grantor 
was  deceived  and  misled  to  his  preju- 
dice, and  that  under  the  circumstances 
it  was  not  necessary  that  the  grantor 
be  totally  incapacitated  by  liquor  in 
order  to  set  aside  the  deed. 

In  Nielson  v.  Lafflin  (1893)  60  N.  T. 
S.  R.  277,  21  N.  Y.  Supp,  731,  it  ap- 
peared that  the  grantor  was  an  old 
woman,  very  weak  physically  from  dis- 
«ase,  and  also,  at  the  time  of  the  exe- 
'cution  of  the  deed,  partly  under  the 
influence  of  liquor  and  opiates,  so  that 
she  could  not  speak,  and  conveyed  her 
wishes  by  nods  in  answer  to  questions. 
The  grantee  had  not  been  on  good 
terms  with  the  grantor.  There  had 
been  no  previous  negotiations  or  con- 
versation indicating  the  desire  of  the 
grantor  to  convey  her  property.  The 
consideration  paid  for  the  deed  was 
grossly  inadequate.  It  also  appeared 
that  the  grantor  had  not  the  benetit  of 
advice,  legal  or  otherwise,  at  the  time 
she  made  the  deed.  The  deed  was  re- 
scinded on  the  ground  of  undue  in- 
fluence. 

Where  a  grantor  is  slightly  under 
the  influence  of  liquor  when  he  exe- 
cutes a  deed,  but  not  so  as  to  be  in- 
sensible of  what  he  is  doing,  and  the 
deed  is  executed  in  furtherance  of  a 
previous  plan,  and  where  it  appears 
that  there  was  no  overpersuasion  on 
the  part  of  the  grantee,  the  deed  will 
be  upheld  in  equity.  Belcher  v.  Bel- 
cher (1886)  10  Yerg.  (Tens.)  121. 

ill.  complete  tntoxteation. 

a.  OenerolruMe. 

Where  a  deed  is  executed  by  a  grant- 
or while  he  is  so  intoxicated  as  to  be 
unable  to  know  what  he  is  doing,  or 
to  know  the  consequences  of  his  acts, 
the  deed  will  be  set  aside  in  equity 
■  on  the  ground  of  intoxication  alone. 

Alabama. — Lewis  v.  Davis  (1916) 
—  Ala.  — ,  73  So.  419. 

niinoisv— Martin  v.  Harsh  (1907) 
231  111.  384,  13  L.R.A.(N.S.)  1000,  83 
■N.  E.  164;  Dahlmann  v.  Gaugente 
(1909)  238  111.  224,  87  N.  E.  287. 

Indiana.— Harbison  v.  Lemon  (1832) 
3  Blackf.  51,  23  Am.  Dec.  376. 

Michigan.— Wright  v.  Fisher  (1887) 


66  Mich.  276,  8  Am.  St  Rep.  886,  32  N. 
W.  606. 

Nebraska. — Johnson  v.  Phifer  (1877) 
6  Neb.  401. 

New  York. — Prentice  ▼.  Achom 
(1830)  2  Paige,  30. 

North  Dakotal — Spoonheim  v.  Spoon- 
heim  (1905)  14  N.  D.  380,  104  N.  W. 
846;  Power  v.  King  (1909)  18  N.  D. 
600,  188  Am.  St  Rep.  784,  120  N.  W. 
64S,  21  Ann.  Caa.  1108. 

Ohio. — French  v.  French  (1887)  8 
Ohio,  215. 

Oklahoma.— Coody  v.  Goody  (1913) 
39  Okla.  719,  L.R.A.1916E,  465,  136 
Pac,  764. 

Pennsylvania.  —  Clifton  v.  Davis 
(1842)  1  Pars.  Sel.  Eq.  Cas.  31. 

Tennessee.  —  Belcher  v.  Belcher 
(1836)  10  Yerg.  121;  Birdsong  v.  Bird- 
song  (1859)  2  Head,  289. 

Texas.— Wells  v.  Houston  (1900)  28 
Tex.  Civ.  App.  629,  57  S.  W.  584. 

Canada. — Jones  v.  Calkin  (1876)  16 
N.  B.  366. 

"It  is  not  alone  the  influence  of  liq- 
uor which  avoids  a  contract  but  it 
must  be  shown  to  exist  to  such  an  ex- 
tent as  to  seriously  impair  the  reason- 
ing faculties  at  the  time  of  the  con- 
tract" Pickett  V.  Sutter  (1855)  5  CaL 
412. 

To  avoid  a  deed  for  intoxication,  the 
grantee  must  have  been  incapable  of 
exercising  judgment  of  understand- 
ing the  proposed  engagement  and  of 
knowing  what  he  was  about  when  he 
entered  into  the  contract  Benton  v. 
Sikyta  (1909)  84  Neb.  808,  24  L.RJL 
(N.S.)  1067,  122  N.  W.  61. 

The  grantor  must  be  "so  intoxicated 
as  to  be  incapable  of  understanding 
the  nature  and  effect  of  the  transac- 
tion." Spoonheim  v.  Spoonheim  (N. 
D.)  supra. 

See  to  the  same  effect,  Power  v.  King 
(N.  D.)  supra. 

In  Donelson  v.  Posey  (1848)  18  Ala. 
752,  it  was  found  that  the  grantor  was 
not  in  fact  intoxicated,  but  the  court 
said  that  intoxication  as  a  defense  to 
a  deed  must  be  such  that  the  grantor 
is  deprived  of  the  use  of  his  reason 
and  understanding,  in  that  he  is  utter- 
ly incapable  of  giving  his  serious  and 
deliberate  cimsent  to  the  act. 

In  Corrigan  v.  Gorrigan  (1868)  16 
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Cruit,  Ch.  (U.  C)  841,  it  was  said  that 
to  invalidate  a  deed  it  must  appear 
that  the  grantor  was  "in  such  a  state 
flf  intoxication  that  he  did  not  know 
or  understand  what  he  was  doing,  and 
that  advantage  was  talien  of  him." 

In  Harmon  v.  Johnston  (1873)  1 
MacArth.  (D.  C.)  139,  an  injunction 
was  aslied  to  restrain  the  sale  of  cer> 
tain  property  held  in  trust  to  secure 
the  payment  of  notes,  on  the  ground  of 
the  intoxication  of  the  grantor  at  the 
time  the  deed  was  executed.  An  in- 
struction to  the  effect  that  intoxica- 
tion suflScient  to  render  a  party  in- 
capable of  understanding  the  terms 
and  conditions  of  the  instrument  was 
■ofBcienft  to  set  it  aside,  without  a 
showing  that  there  was  an  entire  loss 
of  reason  or  that  the  party  was  en- 
tirely demented  by  drink,  was  upheld. 
That  decision  was  affirmed  in  (1877) 
94  U.  S.  371,  24  L.  ed.  271. 

Where  a  deed  is  executed  while  the 
grantee  is  in  such  a  state  of  intoxica- 
tion that  his  mind  is  incapable  of  act- 
ing freely  and  voluntarily,  and  the 
grantee  uses  undue  influence,  the  deed 
will  be  set  aside.  French  v.  French 
(Ohio)  supra. 

Where  a  grantor  is  temporarily  in- 
sane from  the  use  of  intoxicants,  a 
court  of  equity  will  set  aside  a  deed 
obtained  from  him  by  the  fraud  or  im- 
position of  the  grantee.  Johnson  v. 
Phifer  (1877)  6  Neb.  401. 

In  Harbison  v.  Lemon  (1832)  8 
Blackf.  (Ind.)  51,  28  Am.  Dec.  876,  it 
appeared  that  a  grantor  conveyed 
property  to  the  grantee,  and  the  gran- 
tee executed  a  bond  for  reconveyance 
on  payment  of  purchase  price.  The 
grantee  brought  an  action  to  fore- 
close on  the  property,  and,  the  grantor 
defended  on  the  ground  of  intoxication 
at  the  time  the  deed  was  made.  It 
was  held  that  in  order  to  set  aside  the 
deed  on  the  ground  of  intoxication 
grantor  must  prove  the  drunkenness 
to  have  been  so  great  as  to  produce  an 
absolute  deprivation  of  understanding 
for  the  time,  similar  to  idiocy  or  in- 
sanity. The  fact  that  he  was  unable 
to  transact  business  safely  is  not 
enough. 

Where  a  deed  is  executed  by  a  per- 
son so  much  under  the  influence  of 


liquor  that  reason  is  absolutely 
destroyed  by  intoxication  he  may 
avoid  the  deed.  Clifton  v.  Davis 
(1842)  1  Pars.  Sel.  Eq.  Gas.  (Pa.)  31. 

See  to  the  same  effect  Cooke  v.  Clay- 
worth  (1811)  18  Ves.  Jr.  12,  34  Eng. 
Reprint,  222,  11  Revised  Rep.  137; 
Prentice  v.  Achom  (1830)  2  Paige 
(N.  Y.)  30. 

In  Bums  v.  OHourke  (1866)  6  Robt. 
(N.  Y.)  649,  it  is  said  that  to  avoid  a 
deed,  "intoxication  must  be  so  com- 
plete as  to  deprive  the  phrty  of  the 
use  of  his  reason." 

"Where  the  intoxication  of  a  gran- 
tor is  such  that  reasoning  powers  are 
destroyed,  a  deed  executed  at  that  time 
is  void."  Birdsong  v.  Birdsong  (1869) 
2  Head  (Tenn.)  289. 

In  Wells  V.  Houston  (1900)  23  Tex. 
av.  App.  629,  67  S.^  W.  684,  it  was 
said  that  to  avoid  a  deed  on  the  ground 
of  intoxication  the  grantor  must  have 
been  so  drunk  that  reason,  memory, 
and  judgment  were  dethroned  and  his 
mental  faculties  impaired  to  such  an 
extent  that  he  was  non  compos  mentis 
for  the  time  being,  especially  where 
there  is  no  pretense  that  any  party 
connected  with  the  transaction  aided 
in  or  procured  the  intoxication.  It  is 
not  necessary  in  such  a  case  that 
there  be  also,  a  showing  of  an  inad- 
equate consideration.  Where  the  in- 
toxication falls  short  of  this,  a  deed 
will  not  be  set  aside  where  the  other 
party  has  not  taken  advantage  of  gran- 
tor's condition  or  produced  it,  though 
his  judgment  and  reason  were  mate- 
rially affected. 

It  must  appear  that  "at  the  time  of 
the  act  his  understanding  was  cloud- 
ed or  his  reason  dethroned  by  actual 
intoxication."  Wright  v.  Fisher 
(1887)  66  Mich.  276,  8  Am.  St.  Rep. 
886,  32  N.  W.  605. 

See  to  the  same  effect  Somers  v. 
Ferris  (1914)  182  Mich.  892, 148  N.  W. 
782. 

In  Johnson  v.  Phifer  (1877)  6  Neb. 
401,  it  was  held  that  it  is  not  sufficient 
that  the  gi*antor  was  under  undue  ex- 
citement from  liquor,  but  that  intox- 
ication must  rise  to  that  degree  which 
may  be  called  excessive  drunkenness, 
where  a  party  is  utterly  deprived  of 
his  reason  and  understanding,  in  or- 
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der  that  a  deed  may  be  set  aside  on 
that  ground  alone. 

In  Lewis  v.  Davis  (1916)  —  Ala.  — , 
73  So.  419,  the  court  refused  to  set 
aside  a  deed  on  the  ground  that  it  was 
procured  while  the  grantor  was  in- 
toxicated, where  it  was  not  shown  that 
the  grantor  was  so  intoxicated  as  to 
be  incapacitated  from  exercising  bis 
judgment  and  understanding  the  na- 
ture and  consequences  of  his  act. 

To  render  a  deed  invalid  because  of 
intoxication,  the  intoxication  must  be 
such  as  to  prevent  the  grantor  know- 
ing what  he  is  doing.  The  intoxica- 
tion must  be  such  as  to  drown  memory, 
reason,  and  judgment  Dahlmann  v. 
Gaugente  (1909)  238  Ul.  224,  87  N.  E. 
287. 

See  to  the  same  effect  Martin  v. 
Harsh  (1907)  231  IlL  384,  13  L.RA. 
(N.S.)  1000,  83  N.  E.  164. 

b.  AppUcation  of  rule. 

In  Prentice  v.  Achorn  (1830)  2 
Paige  (N.  Y.)  30,  it  appeared  that  a 
deed  was  made  in  trust  for  the  sup- 
posed wife  of  the  grantor,  the  wom- 
an being  already  married  and  not 
divorced.  The  grantor  was  in  a  state 
of  voluntary  intoxicatidn  which  de- 
prived him  of  reason  and  rendered 
him  wholly  incompetent.  The  deed 
was  set  aside  in  equity. 

In  Coody  v.  Coody  (1913)  39  Okla. 
719,  L.R.A.1916E,  465,  136  Pac.  764,  it 
appeared  that  an  Indian  grantor  made 
a  deed  while  so  much  under  the  influ- 
ence of  liquor  as  to  render  him  wholly 
unable  to  transact  business  and  to  un- 
derstand the  nature  of  the  deed  which 
he  signed.  It  was  held  that  the  deed 
might  be  avoided  on  that  ground  al- 
though the  intoxication  was  voluntary 
and  there  was  no  fraud,  taking  advan- 
tage, or  procurement  shown  on  the 
part  of  the  grantee.  The  court  said 
that  intoxication  which  is  absolute 
and  complete,  so  that  the  party  is  for 
the  time  entirely  deprived  of  the  use 
of  his  reason  and  is  wholly  unable  to 
c(»nprehend  the  nature  of  the  trans- 
action and  of  his  own  acts,  is  neces- 
sary in  order  to  set  aside  a  deed  on 
that  ground. 

In  Spoonheim  v.  Spoonheim  (1905) 
14  N.  D.  380,  104  N.  W.  845,  it  ap- 


peared that  the  grantor  was  a  man  of 
good  business  ability,  but  was  in  the 
habit  of  going  on  periodic  drunks.  He 
had  been  drinking  on  the  night  pre- 
vious to  the  execution  of  the  deed,  and 
was  intoxicated  late  in  the  day  of  its 
execution.  Shortly  before  the  time  of 
the  transaction  it  was  testified  that 
be  exercised  judgment  and  that  he 
understood  the  business,  which  he 
transacted  with  a  witness,  though  not 
as  well  as  he  would,  had  he  not  been 
drinking.  His  conduct  during  nego- 
tiations did  not  manifest  the  effects 
of  intoxication.  The  court  held  that 
under  these  circumstances  the  grantor 
was  not  utterly  deprived  of  reason  and 
understanding  and  was  not  incapable 
of  knowing  the  effect  of  what  he  was 
doing,  and  therefore  that  the  deed 
could  not  be  set  aside  on  that  ground. 

In  Power  v.  King  (1909)  18  N.  D. 
600,  138  Am.  St.  Rep.  784,  120  N.  W. 
543,  21  Ann.  Cas.  1108,  it  appeared 
that  the  grantor  had  been  drunk  on 
Saturday  and  up  to  midnight  on  Sun- 
day, but  had  taken  nothing  to  drink 
on  Monday  prior  to  the  execution  of 
the  deed  at  about  10  o'clock.  He  be- 
gan drinking  again  on  Monday  after- 
noon, and  was  intoxicated  at  that  time 
and  also  on  the  following  day.  There 
was  no  claim  of  fraud  or  imposition, 
and  the  price  paid  for  the  land  was 
adequate.  It  was  held  that  the  deed 
was  valid. 

In  Hotchkiss  v.  Fortson  (1834)  7 
Yerg.  (Tenn.)  67,  a  cross  bill  brought 
in  an  action  to  enforce  a  bond  given 
for  the  purchase  price  of  land,  it  ap- 
peared that  the  grantee  was  grossly 
intoxicated  and  that  the  grantor  took 
advantage  of  this  situation  to  sell  the 
land  at  nearly  twice  its  actual  worth, 
and  also  that*  the  transaction  was  con- 
ducted so  swiftly  that  the  grantee  had 
no  chance  for  sober  reflection.  It  was 
held  that  the  transaction  should  be  set 
aside. 

In  Wells  V.  Houston  (1900)  23  Tex. 
Civ.  App.  629,  57  S.  W.  584,  grantor 
brought  suit  to  cancel  a  deed  on  the 
ground  of  intoxication,  coupled  with 
undue  influence  and  fraud  through 
confidential  relationship,  and  it  was 
held  that  the  facts  that  grantor's  fa- 
ther and  the  father  of  the  grantee 
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were  friends  and  that  other  members 
of  the  two  families  were  friends  did 
not  raise  the  presumption  of  fraud. 

In  Hardy  v.  Dyas  (1903)  203  III.  211, 
67  N.  E.  852,  it  was  held  that  where 
a  grantor  is  addicted  to  liquor,  is  sub- 
ject to  delirium  tremens,  and  is  in- 
toxicated at  the  time  the  deed  is  made, 
and  where  the  purchase  price  is  over 
a  thousand  dollars  less  than  the  value 
of  the  property,  there  is  such  an  inad- 
equate consideration,  coupled  with  the 
condition  of  the  grantor  and  the  fact 
that  a  relationship  of  trust  existed  be- 
tween the  grantor  and  grantee,  as  to 
indicate  that  an  unfair  advantage  has 
been  taken  of  the  grantor,  and  the 
deed  will  be  set  aside  in  equity.  The 
court  said :  "Although  inadequacy  of ' 
consideration,  in  and  of  itself,  is  not  a 
distinct  ground  for  equitable  relief, 
and  while,  when  standing  alone,  it  is 
ordinarily  entitled  to  but  little  weight 
as  evidence  of  fraud,  yet  when  it  is 
coupled  with  other  circumstances 
showing  overreaching  or  oppression, 
or  it  appears  that  undue  influence  was 
exerted  over  the  grantor,  or  that 
through  age,  ignorance,  sickness,  or 
mental  incapacity  the  grantor  did  not 
fully  comprehend  his  acts,  .  .  . 
equitable  relief*  will  be  granted." 

In  Dunn  v.  Amos  (1861)  14  Wia 
115,  it  appeared  that  an  owner  of  land 
gave  a  power  of  attorney  to  an  attor- 
ney to  sell  the  land,  with  oral  instruc- 
tions to  sell  for  cash  only.  The 
attorney  was  an  old  man,  somewhat 
infirm,  and  was  in  the  habit  of  getting 
intoxicated  to  such  an  extent  that  he 
could  not  transact  business.  The 
grantee  took  the  attorney  to  another 
city,  procured  his  intoxication,  and 
while  he  was  in  that  state  secured  a 
deed  from  him  for  the  land.  The  con- 
sideration for  the  conveyance  was  a 
contract  and  mortgage,  both  worth- 
less. The  attorney  had  before  definite- 
ly refused  to  sell  to  grantee  for  any- 
thing but  cash.  The  grantee  later 
promised  to  pay  the  owner  the  cash 
value  of  the  land  without  mentioning 
the  contract  and  mortgage  he  had  giv- 
en his  agent.  During  the  negotiations 
for  the  purchase  of  the  land  the  gran- 
tee endeavored  to  deceive  the  attorney 
in  reference  to  the  nature  of  the  con- 
6  A.L.R.— 22. 


sideration  he  was  receiving.  The 
grantee,  in  an  effort  to  keep  the  owner 
of  the  land  from  recovering  it,  trans- 
ferred it  immediately  to  another  party. 
Under  these  facts  the  court  held  that 
the  deed  should  be  canceled  on  the 
ground  of  fraud  and  imposition,  the 
fraud  being  found  in  the  fact  that  he 
had  induced  the  attorney  to  sell  other- 
wise than  for  cash. 

In  a  case  where  a  grantor,  who  was 
an  habitual  drinker,  was  induced  to 
drink  by  the  grantee,  a  bartender,  who 
was  a  comparative  stranger,  and 
where,  while  in  an  intoxicated  condi- 
tion, a  deed  was  procured  from  him,  it 
was  held  that  the  deed  would  be  set 
aside  in  equity,  especially  where  it 
was  shown  that  the  grantee  had  taken 
fraudulent  advantage  of  the  grantor, 
having  induced  him  to  drink  so  that 
he  might  obtain  the  deed  in  question. 
Dahlmann  v.  Gaugente  (1909)  288  111. 
224,  87  N.  E.  287. 

In  Scanlon  v.  Connor  (1911)  168 
Mich.  133,  133  N.  W.  931,  it  appeared 
that  a  grantee  procured  the  intoxica- 
tion of  the  grantor,  and  while  he  was 
in  that  state,  with  the  help  of  a  friend 
whom  he  paid  $70,  induced  him  to  deed 
real  property  worth  $1,200  and  per- 
sonalty worth  $1,000,  for  $700.  It  was 
held  that  the  deed  was  fraudulently 
obtained. 

Where  it  appeared  that  the  grantee 
under  a  deed  visited  the  grantors,  tak- 
ing with  him  all  the  necessary  papers 
ready  for  execution,  before  any  nego- 
tiations had  been  made  for  the  sale, 
and  where  he  induced  the  grantors,  an 
extremely  old  couple,  weak  and  im- 
becile and  accustomed  to  intoxication, 
to  drink  to  excess  liquor  which  he  pro- 
cured and  offered  them,  and  the  con- 
sideration was  £400  on  a  property 
worth  £2,500  to  £3,000,  the  deed  was 
set  aside  in  a  court  of  equity.  Harvey 
v.  Pecks  (1810)  1  Munf.  (Va.)  518. 

IF.  Habitual  intoacication, 
a.  Oeneral  rule. 

An  habitual  drunkard  is  not,  as  a 
matter  of  law,  incapable  of  making  a 
valid  deed,  and  a  deed  made  during  a 
sober  interval  is  binding,  but  where 
his  mind  is  so  impaired  by  intoxication 
that  he  cannot  act  with  an  under- 
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standing  of  the  effect  of  a  deed,  al- 
though made  in  a  sober  interval,  his 
deed  is  invalid  where  there  is  a  show- 
ing that  he  was  overreached. 

United  States.  —  Lewis  v.  Baird 
(1842)  3  McLean,  66,  Fed.  Gas.  No. 
8,316;  Ralston  v.  Turpin  (1886)  26 
Fed.  7,  aiBrmed  in  (1889)  129  U.  S. 
663,  32  L.  ed.  747,  9  Sup.  Ct  Rep.  420; 
Conley  v.  Nailer  (1886)  118  U.  S.  127, 
30  L.  ed.  112,  6  Sup.  CIt.  Rep.  1001. 

Arkansas.— West  v.  Whittle  (1907) 
84  Ark.  490,  106  S.  W.  955. 

Idaho.  —  Curtis  v.  Kirkpatrick 
(1904)   9  Idaho,  629,  75  Pac.  760. 

Illinois.  —  Menkins  v.  Lightner 
(1857)  18  111.  282;  Wiley  v.  Ewalt 
(1872)  66  111.  26;  Martin  v.  Harsh 
(1907)  231  111.  884,  18  L.R.A.(N.S.) 
1000,  83  N.  E.  164. 

Indiana.  —  Johnson  v.  Rockwell 
(1859)  12  Ind.  76;  Ruby  v.  Ewing 
(1912)  49  Ind.  App.  520,  97  N.  E.  798. 

Iowa. — Jones  v.  Hughes  (1907)  — 
Iowa,  — ,  110  N.  W.  900. 

Michigan. — ^Williams  t.  Williams 
(1903)  133  Mich.  21,  94  N.  W.  570; 
Behrns  v.  Qualman  (1907)  147  Mich. 
685,  111  N.  W.  198;  Somers  v.  Ferris 
(1914)  182  Mich.  392,  148  N.  W.  782. 

Missouri. — Masterson  v.  Sheahan 
(1916)  —  Mo.  — ,  186  S.  W.  524. 

New  Jersey. — Crane  v.  Conklin 
(1831)  1  N.  J.  Eq.  846,  22  Am.  Dec. 
619;  Dixon  v.  Dixon  (1871)  22  N.  J. 
Eq.  91;  Coombe  v.  Carthew  (1899)  69 
N.  J.  Eq.  638,  48  Atl.  1057. 

New  York. — Van  Wyck  v.  Brasher 
(1880)  81  N.  Y.  260. 

Pennsylvania.  —  Clifton  v.  Davis 
(1842)  1  Pars.  Sel.  Eq.  Cas.  81 ;  Wilson 
V.  Bigger  (1844)  7  Watts  &  S.  111. 

Virginia.  —  Jones  v,  McGruder 
(1891)  87  Va.  360,  12  S.  E.  792. 

Canada. — Clarkson  v.  Eitson  (1864) 
4  Grant,  Ch.  244;  McGregor  v.  Boul- 
ton  (1866)  12  Grant,  Ch.  288 ;  Corrigan 
v.  Corrigan  (1868)  16  Grant,  Ch.  341; 
Hume  v.  Cooke  (1869)  16  Grant,  Ch. 
84.  See  also  Conrad  v.  Halifax  Lum- 
ber Co.  (1918)  62  N.  S.  260. 

Where  the  provisions  of  a  deed  are 
such  that  the  interests  of  the  grantor's 
family  will  be  better  protected  by  sus- 
taining it,  a  different  rule  has  been 
applied.  Birdsong  v.  Birdsong  (1859) 
2  Head  (Tenn.)  289,  wherein  it  was 


held  that  a  court  of  equity  will  not 
set  aside  a  deed  of  trust  made  by  the 
grantor,  a  drunkard  and  a  spendthrift, 
for  the  protection  of  his  family,  al- 
though procured  by  the  influence  of 
another,  although  under  the  same  cir- 
cumstances a  deed  to  a  stranger  would 
be  set  aside. 

k.  Applicatton  of  rule. 
t,  Beed  made  <n  sober  twterwU. 

In  Ruby  v.  Ewing  (1912)  49  Ind. 
App.  520,  97  N.  E.  798,  it  appeared 
that  a  grantor  was  an  habitual  drunk- 
ard, long  accustomed  to  getting  drunk, 
but  not  affected  in  his  mind.  When  he 
was  sober  he  was  a  man  of  average 
mental  ability.  The  grantor  had 
received  no  liquor  for  two  days  pre- 
ceding the  signing  of  the  deed,  which 
was  made  at  his  suggestion,  and  was 
sober  at  the  time  of  execution.  In  an 
action  to  set  aside  the  deed  on  the 
ground  of  intoxication,  the  deed  was 
sustained. 

In  Lewis  v.  Baird  (1842)  8  McLean, 
66,  Fed.  Cas.  No.  8,316,  a  suit  to  set 
aside  the  deed  by  the  heirs  of  the 
grantor,  it  appeared  that  the  grantor 
was  a  heavy  drinker,  but  it  was  not 
proved  that  he  was  infSxicated  at  the 
time  the  deed  was  executed.  The 
court  sustained  the  deed. 

In  Wiley  v.  Ewalt  (1872)  66  IlL  26, 
a  deed  of  trust  was  sustained  in  a  suit 
in  equity  to  set  it  aside,  it  being  shown 
that,  though  the  mind  of  the  grantor, 
an  aged  man,  was  somewhat  impaired 
by  the  use  of  liquor,  he  was  at  the 
time  of  the  execution  of  the  deed  pos- 
sessed of  sound  judgment  in  business, 
that  he  had  reserved  to  himself  a  life 
estate,  that  he  had  previously  given 
other  children  property,  while  those 
claiming  under  the  deed  in  question 
had  received  but  little,  and,  further- 
more, that  the  execution  of  a  deed  in 
the  nature  of  the  one  in  suit  had  been 
contemplated  by  him  for  some  time. 

The  fact  that  a  grantor  is  addicted 
to  the  excessive  use  of  intoxicating 
liquor,  standing  by  itself,  in  a  case 
where  at  the  time  of  the  execution  of 
the  instrument  the  grantor  understood 
its  nature  and  object,  is  not  sufficient 
to  set  aside  a  deed  in  equity.   Curtis  v. 
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Eirkpatrick   (1904)   9  Idaho^  629,  75 

Pac.  760. 

Althousrh  a  grantor  may  be  addicted 
to  the  use  of  intoxicatinjr  liquor  to 
such  an  extent  as  to  become  a  drunk- 
ard, if  he  has  intervals  in  which  he  is 
able  to  understand  the  nature  and 
character  of  a  deed,  and  if  he,  during 
such  an  interval,  executes  such  an  in- 
strument, the  deed  will  not  be  set 
aside  in  equity  because  of  incapacity. 
Martin  v.  Harsh  (1907)  281  UL  S84, 18 
L.ILA.  (N.S.)   1000,  83  N.  E.  164. 

In  Conley  v.  Nailor  (1886)  118  U.  S. 
127.  30  L.  ed.  112,  6  Sup.  Ct.  Rep.  1001, 
it  appeared  that  a  grantor,  living 
apart  from  his  wife,  made  a  deed  of 
property  to  the  mother  of  bis  illegit- 
imate child.  The  grantor  was  an  hab- 
itual drunkard,  but  was  often  sober 
and  was,  at  such  times,  competent  to 
transact  business.  It  was  not  shown 
either  that  the  grantor  was  drunk 
when  the  deed  was  made  or  that  undue 
influence  was  exercised  over  him.  The 
deed  was  held  valid. 

In  Corrigan  v.  Corrigan  (1868)  16 
Grant,  Ch.  (U.  C.)  341,  it  appeared 
that  a  grantor  conveyed  property  to 
his  wife.  In  a  suit  to  set  aside  the 
deed  it  appeared  that  he  was  an  habit- 
ual drunkard,  but  at  times  he  was 
sober,  when  he  could  transact  business 
and  was  accustomed  to  drawing  deeds. 
In  the  morning  of  the  day  the  deed  in 
question  was  made  he  was  intoxicated, 
but  later  in  the  day,  having  slept  and 
become  comparatively  sober,  he  took 
his  wife's  brother  with  him  to  the 
house  of  his  wife  to  make  a  reconcilia- 
tion. After  two  hours'  conversation 
he  signed  the  deed,  both  his  wife  and 
brother-in-law  cautioning  him  as  to  its 
effect.  The  court  holding  that  he  was 
competent  and  that  no  undue  influence 
had  been  exercised,  the  bill  was  dis- 
missed. 

In  Ralston  v.  Turpin  (1886)  25  Fed. 
7,  affirmed  in  (1889)  129  U.  8.  663,  32 
L  ed.  747,  9  Sup.  Gt.  Rep.  420,  it  ap- 
peared that  a  grantor  conveyed  prop- 
erty to  a  grantee  in  trust  for  the 
tatter's  children.  It  appeared  that  the 
grantor  was  a  drunkard,  but  that  he 
had  periods  of  sobriety  in  which  he 
was  able  to  attend  to  businesjs.  Under 
such  circumstances  it  was  held  that 


the  deed  could  not  be  set  aside  pnless 
it  was  shown  that  the  grantor  was  in- 
toxicated at  the  time  of  its  execution. 
The  additional  facts  that  the  grantor 
was  a  trusted  agent  of  the  grantee, 
and  that  he  was  greatly  under  his  in- 
fluence, will  have  no  effect  where  it  is 
not  shown  that  undue  influence  was 
exercised. 

In  Williams  v.  WilUams  (1908)  138 
Mich.  21,  94  N.  W.  370,  it  appeared 
that  a  grantor  was  a  constant  drinker, 
but,  at  such  times  as  he  was  sober, 
capable  of  attending  to  business.  He 
had  conveyed  his  property  to  four 
sons,  retaining  a  life  estate,  in  order 
to  keep  himself  from  squandering  it. 
One  of  the  four  sons  died,  and  the  one- 
quarter  interest  which  he  had  received 
in  the  business  returned  to  his  father 
as  his  heir.  The  father  lived  with  one 
of  his  sons  and  his  wife,  and  to  the 
latter  deeded  the  one-quarter  interest 
inherited  from  his  son,  reserving  a 
life  interest  in  himself.  That  is  the 
deed  in  question  in  the  instant  case. 
He  had  lived  with  the  daughter-in-law, 
who  had  taken  care  of  him,  for  some 
time  prior  to  the  execution  of  the  deed. 
He  talked  about  executing  the  convey- 
ance for  some  time  before  it  was  ac- 
tually done.  The  attorney  testified 
that  the  grantor  was  sober  and  com- 
petent to  execute  the  deed  at  the  time 
it  was  done.  In  a  suit  by  the  heirs  of 
the  grantor  to  set  aside  the  deed,  it 
was  held  that  the  deed  was  valid. 

In  Johnson  v.  Rockwell  (1859)  12 
Ind.  76,  a  defense  of  intoxication  to  a 
deed  from  a  brother  to  a  sister  was 
raised  in  a  suit  for  partition.  It  ap- 
peared that  the  grantor  was  in  the 
habit  of  getting  intoxicated,  but  there 
was  no  evidence  that  he  was  intoxicat- 
ed at  the  time  of  the  execution  of  the 
deed.  It  was  held  that  the  deed  could 
not  be  avoided  on  the  ground  of  in- 
toxication. 

In  Somers  v.  Ferris  (1914)  182 
Midi.  392,  148  N.  W.  782,  it  appeared 
that  a  grantor  was  an  habitually  heavy 
drinker,  but,  at  such  times  as  he  was 
sober,  was  capable  of  executing  such 
an  instrument,  "was  mentally  com- 
petent, and  shrewd  above  the  average." 
The  grantor  claimed  that  he  was  in- 
toxicated at  the  time  of  the  execution 
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of  the  deed,  but  of  things  which  he 
claimed  at  one  time  in  his  testimony 
not  to  remember,  at  other  times  he  had 
a  keen  recollection.  It  appeared  that 
on  the  day  of  the  execution  of  the  deed 
he  had  refused  to  drink,  sayinir  "that 
he  had  business  to  attend  to  and  was 
going  to  keep  sober."  In  a  suit  to  set 
aside  the  deed  it  was  held  that  the 
grantor  was  capable  of  making  a  deed, 
and  it  was  held  valid. 

Where  the  grantor  of  a  deed  was  a 
constant  drinker,  at  times  to  such  an 
extent  as  to  be  unable  to  attend  to 
business,  and  was  drunk  on  the  day 
before  the  execution  of  the  deed  in 
question,  but  on  the  day  of  execution 
was  sober  and  capable  of  attending  to 
business,  and  there  was  an  adequate 
consideration,  the  deed  was  held  to  be 
valid.  Behms  v.  Qualman  (1907) 
147  Mich.  635,  111  N.  W.  198. 

In  Masterson  v.  Sheahon  (1916)  — 
Mo.  — ,  186  S.  W.  624,  it  appeared  that 
a  woman  who  on  occasions  drank  to 
excess,  but  whose  mind  was  not  affect- 
ed thereby,  made  a  deed  to  a  servant 
who  had  been  with  her  for  eleven 
years.  It  appeared  that  the  grantor 
was  in  complete  possession  of  her  fac- 
ulties, and  in  no  wise  under  the  in- 
fluence of  liquor  when  the  deed  was 
executed.  The  consideration  for  the 
deed  was  the  care  of  the  grantor  by 
the  grantee  for  the  remainder  of  the 
former's  life.  In  a  suit  to  set  aside 
the  deed  on  the  ground  of  incapacity 
and  undue  influence  the  deed  was  up- 
held. 

In  Bixler  v.  Gilleland  (1846)  4  Pa. 
156,  an  action  at  law,  it  was  held  that 
an  instruction  to  the  effect  that  an  in- 
quisition finding  a  person  to  be  an 
habitual  drunkard  affects  his  capacity 
to  dispose  of  after-acquired  properly 
as  much  as  of  property  then  in  posses- 
sion is  a  proper  expression  of  the  law, 
but  that  where  proceedings  of  the  in- 
quisition had  been  commenced  thir- 
teen years  before,  but  not  completed 
until  three  days  before  the  sale  in 
question,  the  plaintiff  having  bought 
and  sold  property  in  the  meantime 
without  any  interference  from  the 
commission,  the  injunction  was  not  a 
good  ground  for  setting  aside  the  sale. 
The  plaintiff  had  bought  and  sold  the 


property  in  question  for  two  years 
after  the  beginning  of  the  inquisition. 
The  purchaser  had  paid  the  entire 
price,  and  later,  being  in  debt,  his 
property  was  sold  at  a  sheriff's  sale. 
The  defendant  bought  the  property  at 
such  sale,  and  was  encouraged  to  do. 
so  by  the  plaintiff. 

See  to  the  same  effect  Tozer  v.  Sat- 
urlee  (1855)  3  Grant,  Gas.  (Pa.)  162. 

In  Martin  v.  Harsh  (1907)  231  111. 
384,  13  L.R.A.(N.S.)  1000,  83  N.  E. 
164,  it  appeared  that  a  grantor  up  to 
1903  had  not  used  intoxicating  liquors 
and  had  manifested  fair  and  ordinary 
ability  in  his  business  dealings.  Be- 
tween 1908  and  1907  he  had  become  a 
drunkard,  but  no  case  was  shown 
where  in  a  business  transaction  he  had 
manifested  mental  inability.  There 
was  some  evidence  that  during  this 
time  his  memory  had  failed  him  at 
times  and  that  he  had  manifested  cer- 
tain peculiarities.  During  this  period 
he  executed  the  deed  in  question  in 
the  instant  case,  the  consideration 
given  for  the  sale  being  a  fair  one. 
He  was  able  to  understand  the  nature 
and  character  of  the  deed.  In  an  ac- 
tion to  set  aside  the  deed  on  the 
ground  of  mental  incapacity  and 
fraud,  it  was  held  that  the  deed  would 
not  be  set  aside. 

2.  Effect  of  impairment  of  mind. 

In  Clarkson  v.  Kitson  (1854)  4 
Grant,  Ch.  (U.  C.)  244,  it  appeared 
that  a  grantor,  an  old  and  feeble  man, 
who  was  an  habitual  drunkard  with 
his  intellect  weakened  through  intox- 
ication, conveyed  property  to  a  gran- 
tee, a  tavern  keeper,  for  an  inadequate 
consideration.  Shortly  before,  he  had 
refused  to  execute  the  deed  in  ques- 
tion, but  since  that  time  had  gone  to 
live  in  the  tavern  of  the  grantee.  He 
had  been  drinking  heavily  for  some 
months  previous  to  the  time  of  the  ex- 
ecution of  the  deed.  It  also  appeared 
that  the  grantee  had  supplied  him  with 
liquor  at  different  times,  though  there 
was  no  proof  that  he  had  induced  him 
to  become  intoxicated  at  the  time  the 
deed  was  executed.  In  a  suit  by  the 
heirs  for  the  purpose,  the  deed  was 
set  aside. 

In  Hume  v.  Cooke  (1869)  16  Grant, 
Ch.  (U.  C.)  84,  the  facts  and  circum- 
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fltanees  were  much  the  same  as  in 
Clarkson  v.  Kitson,  supra.  The  gran- 
tor, an  old  and  enfeebled  man  and  a 
drunkard,  conveyed  a  tavern  which  he 
owned  and  the  grantee  ran  for  him,  to 
the  grantee,  in  whom  he  had  great 
confidence,  in  exchange  for  support 
during  the  remainder  of  his  life.  Due 
to  his  circumstances,  the  grantor  had 
so  way  of  enforcing  the  consideration 
of  support.  The  deed  was  set  aside 
on  a  bill  by  one  of  the  heirs  of  the 
grantor,  brought  for  the  purpose.  The 
court  said:  "The  case  is  very  strong 
against  such  a  transaction  where  the 
grantee  is  a  tavern  keeper  who  was 
dealing  with  a  drinking  lodger.  I  un- 
derstand the  rule  of  equity  to  be  that 
a  conveyance  by  an  intemperate  man 
of  all  his  property,  to  the  tavern  keep- 
er with  whom  he  lives  and  at  whose 
house  he  has  been  supplied  with  the 
drink  which  he  prefers  to  all  earthly 
objects  of  desire  and  to  all  hope  of 
future  happiness,  is  subject  to  the 
same  rules  as  a  conveyance  to  a  person 
occupsring  towards  the  grantor  a  rela- 
tion of  confidence  or  influence.  The 
danger,  in  consequence  of  which  those 
rules  have  been  laid  down,  exists  in 
a  much  larger  degree  in  the  former 
case  than  in  the  latter,  and  needs  to 
be  guarded  against  with  greater  cau- 
tion." 

In  McGregor  v.  Boulton  (1866)  12 
Grant,  Ch.  (U.  C.)  288,  another  similar 
case,  a  grantor,  an  old  man  and  a 
drunkard,  conveyed  lots  which  he  had 
purchased  from  the  grantee  and  on 
which  the  latter  had  a  mortgage,  back 
to  the  grantee  in  consideration  of  the 
cancelation  of  the  mortgage.  Pay- 
ments on  the  mortgage  were  not  due 
in  total  for  two  years.  He  was  board- 
ing at  the  tavern  of  the  grantee  at  the 
time  the  deed  was  executed.  It  ap- 
peared that  he  had  been  drinking 
heavily  throughout  the  month  in 
which  the  deed  was  executed,  and  that 
he  had  never  had  the  advantage  of  any 
counsel  from  anyone  in  reference  to 
making:  the  deed.  The  grantor  brought 
suit  to  have  the  deed  set  aside,  and  the 
deed  was  declared  invalid.  The  court 
said:  "It  is  manifest  that  a  man  of 
intemperate  habits,  a  slave  to  strong 
drink,  when  dealing  with  the  tavern 


keeper  at  whose  house  he  lives  and 
from  whom  he  obtains  the  liquor 
which  he  craves,  and  with  which  he 
daily  stupefies  or  maddens  himself,  is 
as  liable  to  be  overreached,  and  needs 
for  himself  and  his  family  or  heirs  the 
protection  of  this  court,  at  least  as 
much  as  a  client  who  deals  with  his 
solicitor,  or  as  a  patient  who  has 
transactions  with  his  medical  attend- 
ant. No  man  is  more  helpless  than  a 
drunkard  is  in  the  hands  of  those  who 
obtain  his  confidence  and  to  whom  he 
looks  day  by  day  for  the  gratification 
of  the  morbid  craving  which  has  pos- 
sessed him;  and  the  modern  doctrine 
of  both  law  and  equity  is  against  giv- 
ing up  even  a  poor  drunkard  or  a 
drunkard's  property  to  be  the  prey  of 
the  rapacious  and  unprincipled.  It 
has  often  been  laid  down,  in  cases  in 
which  a  position  of  influence  was  held 
by  a  grantee,  that  proof  of  the  gran- 
tor's having  understood  the  transac- 
tion is  insufiScient;  that  in  such  a  case 
the  granted  must  show  how  the  im- 
peached transaction  was  brought 
about,  and  that  the  grantor  had  an 
adviser  therein ;  .  .  .  and,  to  main- 
tain the  transaction,  the  court  must 
be  satisfied  by  this  proof,  in  connec- 
tion with  such  other  evidence  as  may 
be  necessary,  that  the  transaction  was 
the  free  and  deliberate  act  of  the  gran- 
tor, and  was  not  brought  about 
through  the  influence  of  the  grantee. 
These  rules  have  been  adopted  .  .  . 
that  they  may  be  a  check  on  those 
who,  in  the  absence  of  such  rules, 
would  not  refrain  from  dishonesty  or 
fraud." 

In  West  V.  Whittle  (1907)  84  Ark. 
490, 106  S.  W.  955,  wherein  it  appeared 
that  a  man  who  was  an  habitual 
drunkard,  incapable  of  managing  his 
own  affairs,  conveyed  his  property  to 
a  grantee  who  occupied  a  position  of 
trust  and  confidence  with  him,  for  an 
inadequate  consideration,  it  was  held 
that  the  deed  should  be  set  aside. 

In  Parker  v.  Parker  (1919)  —  Okla. 
— ,  182  Pac.  697,  aflirming  a  decree 
setting  aside  a  deed  from  a  son  to  his 
father,  the  decision  rested  upon  the 
finding  of  the  trial  court,  upon  sufil- 
cient  evidence,  that  the  son  was  an 
habitual  drunkard  and  mentally  weak. 
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that  a  confidential  and  fiduciazy  rela- 
tion existed  between  him  and  his 
father,  and  that  he  was  under  the  in- 
fluence of  the  father,  and  upon  the 
tatter's  failure  to  satisfy  the  burden 
cast  upon  him  by  the  premises  and  the 
beneficial  character  of  the  transac- 
tion, of  showing  that  confidential  re- 
lation had  been  suspended  and  the 
transaction  fairly  conducted. 

In  Jones  v.  McGruder  (1891)  87  Va. 
360,  12  S.  E.  792,  it  appeared  that  an 
habitual  drunkard,  with  his  mind  and 
will  enfeebled  by  constant  use  of  in- 
toxicants, conveyed  property  by  deed 
to  certain  grantees,  one  of  whom  was 
his  cousin,  a  man  whom  he  considered 
his  closest  friend,  trusted  agent,  and 
confidant,  who  was  a  prime  mover  in 
the  execution  of  the  deed  and  also  a 
man  of  extraordinary  ability  and  cool- 
ness, for  an  apparently  valid  consid- 
eration, but  in  fact  one  that  was  never 
paid.  It  appeared  that  in  other  trans- 
actions the  grantor  had  been  made  in- 
toxicated by  his  cousin  to  get  him  to 
sell  him  property.  The  deed  was  set 
aside  on  the  ground  of  fraud. 

In  Menkins  v.  Lightner  (1857)  18 
111.  282,  it  appeared  that  a  grantor  had 
been  addicted  to  the  use  of  liquor  to 
such  an  extent  that  intoxication  had 
been  habitual  with  him  for  years,  and 
that  he  was  a  fool  and  crazy  when  in- 
toxicated, and  was  subject  to  delirium 
tremens  and  had  been  for  a  period  of 
four  years  before  the  deed  in  question 
was  executed,  and  that  there  was  an 
inadequate  consideration.  It  was  held 
that  the  deed  would  be  set  aside, 
though  it  was  shown  that  he  was  sober 
at  the  time  he  executed  it.  The  court 
said :  "After  the  defendant  had  estab- 
lished so  long  a  continuous  career  of 
drunkenness,  and  craziness  from  it,  as 
has  been  proven  here,  it  is  not  enough 
or  satisfactory  to  show  a  mere  sober 
interval  of  a  few  hours,  or  even  a  few 
days.  I  am  not  prepared  to  believe 
that  the  mind  can  so  resume  a  healthy 
vigor  after  so  much  and  so  long  de- 
rangement from  such  besotted  habits. 
.  .  .  When  tJlie  mind  is  thus  broken 
down  by  a  long  course  of  dissipation, 
the  feverish  moments  of  a  half-sober 
or    even    sober    interval    cannot    be 


called  ...  a  lucid  interval,  for 
the  purpose  of  establishing  the  acts 
of  the  party.  To  lay  down  such  a 
rule  would  be  but  to  invite  the  cove- 
tous and  the  crafty  to  seize  the  victim- 
in  an  interval  of  his  greatest  physical 
agony  and  prostration  as  tho  one  in- 
which  liie  mind  alone  is  clear,  free,- 
and  judicious.  All  observation  con- 
tradicts the  inference  of  so  instanta- 
neous  a  mental  recovery." 

In  Clifton  ▼.  Davis  (1842)  1  Pars, 
Sel.  Eq.  Cas.  (Pa.)  81,  it  appeared 
that  a  grantor  was  deprived  of  his  in- 
tellectual faculties,  and  all  his  powor 
of  judgment,  memory,  and  reflection 
impaired  by  excessive  drinking.  Even 
when  he  was  not  intoxicated  his  mind 
was  a  confused  and  disorganized 
wreck.  The  grantor  executed  a  deed 
of  trust  to  the  grantee  of  all  his  prop- 
erty, the  consideration  being  the  pay- 
ment of  his  debts,  and  a  certain 
percentage  of  the  income  from  the 
property  for  life,  the  remainder  of  the 
income  to  go  to  certain  stepdaughters. 
There  was  no  consideration  for  the 
deed.  The  wife  of  the  grantor  was 
left  unprovided  for,  either  during  his 
life  or  on  the  disposition  of  the  prop- 
erty at  his  death.  The  fact  that  the 
grantee  h%€  Bot  influenced  htm  ia  any 
way  was  m4  ftiestioiied.  The  graaiee 
had  never  taken  possession  of  the 
property  or  conveyed  it  to  anyone  else. 
On  the  application  of  the  grantor  in 
a  suit  in  equity  the  deed  was  set  aside. 

In  Wilson  v.  Bigger  (1844)  7  Watts 
&  S.  (Pa.)  Ill,  it  appeared  that  the 
grantor  in  a  deed  was  so  affected  by 
being  drunk  that  after  such  intoxica- 
tion he  was  often  very  weak  and  sick. 
During  one  of  these  spells,  when  he 
was  so  weak  and  debilitated  that  he 
could  not  raise  himself  in  bed,  he  was 
raised  in  bed  and  his  hand  guided  and 
held  in  making  a  mark  to  indicate  his 
signature  to  a  deed.  It  was  held  that 
the  deed  was  invalid,  the  court  statins 
that  the  grantor  was  no  more  com^ 
petent  than  he  would  have  been  had 
he  at  the  time  been  so  drunk  as  to  be 
unable  to  stand. 

Where  a  grantor,  who  was  a  con- 
firmed drunkard  and  drank  to  such  an 
extent  as  to  render  him  an  imbecile^ 
made  a  deed  of  gift  to  a  cousin,  di«- 
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inhnriting  his  half  sisters,  and  where 
there  was  no  adequate  reason  shown 
for  such  an  act,  it  was  held  that  fraud 
and  imposition  would  be  inferred  from 
the  circumstances.  Samuel  v.  Map- 
shall  (1832)  3  Leigh  (Va.)  667. 

In  Leifirhton  v.  Orr  (1876)  44  Iowa, 
679,  it  appeared  that  a  grantor  was 
addicted  to  drink,  and  his  mind  affect- 
ed thereby.  The  grantee,  a  spiritual- 
istic medium  who  lived  in  illicit  co* 
habitation  with  him,  claimed  that  she 
waa  in  touch  with  grantor's  dead  wife, 
for  whose  memory  he  professed  the 
greatest  love,  and  thus  gained  a  great 
influence  over  him  and  his  business 
affairs.  It  was  held  that  a  presump- 
tion of  fraud  was  raised  on  which  a 
deed  of  property  worth  about  $40,000, 
for  a  consideration  of  $1  and  love  and 
affection,  would  be  set  aside. 

In  Rutherford  v.  Ruff  (1812)  4  S.  C. 
Eq.  (4  Desauss.)  360,  it  appeared  that 
a  grantor  was  of  weak  mind  and  had 
been  recommended  to  the  care  of  his 
brother,  the  grantee,  by  their  father, 
on  his  deathhed.  The  grantee  did  take 
charge  of  his  brother,  the  grantor,  and 
gave  him  liquor  in  excess  of  an  agree- 
ment with  other  members  of  the  fam- 
ily. The  grantor  drank  heavily,  was 
subject  to  fits,  and  was  completely 
under  the  influence  of  the  grantee,  a 
shrewd  business  man.  On  the  day  of 
the  grantor's  marriage  he  >  secured 
from  him  a  conveyance  of  all  his  prop- 
erty on  the  advice  that  he,  the  grantor, 
would  be  at  the  mercy  of  his  wife's 
people.  There  was  an  inadequate  con- 
sideration of  love  and  affection  in  the 
deed.  The  court  held  that  all  these 
circumstances  raised  a  presumption 
of  fraud  on  the  part  of  the  grantee, 
and  that  the  deed  should  be  held  to 
create  a  trust  in  favor  of  the  grantor. 

In  Birdsong  v.  Birdsong  (1859)  2 
Head  (Tenn.)  289,  it  appeared  that  a 
grantor  was  a  man  of  weak  mind,  a 
drunkard,  and  a  spendthrift.  He  con- 
veyed all  his  interest  in  his  father's 
estate,  worth  about  $12,500,  to  his 
brother  for  $1,000,  with  the  idea  that 
his  family  would  thus  be  protected 
from  his,  the  grantor's,  habits.  The 
grantee  told  him  that  it  was  only  a 
temporary  arrangement,  and  that  he 
would  reconvey  the  property  to  the 


grantor  when  the  father's  estate  was 
adjusted.  The  grantor  was  a  man  of 
indifferent  business  ability  and  easily 
influenced  by  his  brother,  the  grantee. 
In  a  suit  to  set  aside  the  deed,  the  deed 
was  held  invalid  and  a  trust  estab- 
lished for  the  benefit  of  the  grantor's 
family.  The  court  said:  "It  is  true 
that  mere  inadequacy  of  price,  inde- 
pendent of  other  circumstances,  where 
the  parties  stand  on  equal  ground  and 
deal  with  each  other  without  any  im- 
position or  oppression,  will  not  set 
aside  a  sale.  Inadequacy  of  itself  is 
only  a  badge  of  fraud;  and  it  is  clear 
that,  if  advantage  be  taken  on  either 
side  of  the  ignorance  or  distress  of  the 
other,  it  affords  a  new  and  distinct 
ground,  and  a  very  great  inadequacy 
may  form  a  presumption  of  oppres- 
sion. In  equity,  a  conveyance  will  be 
set  aside  where  it  is  obtained  by  undue 
influence  over  a  person  greatly  under 
the  power  of  another,  if  there  is  in- 
adequacy of  price,  or  clear  ground  of 
inference  that  a  confidence  reposed 
has  been  abused,  or  advantage  has 
been  taken  of  incompetency,  weakness 
of  understanding,  or  clouded  or  en- 
feebled faculties." 

In  More  v.  More  (1901)  133  Cat.  489, 
66  Pac.  1044,  66  Pac  76,  it  appeared 
that  the  grantor  was  addicted  to  the 
use  of  intoxicating  drinks  to  such  an 
extent  as  to  interfere  seriously  with 
his  mental  capacity  to  transact  busi- 
ness, and  at  times  to  deprive  him  of 
reason  and  judgment,  rendering  him 
unable  to  properly  manage  his  busi- 
ness and  to  take  care  of  his  property, 
and  that  he  was  otherwise  a  man  of 
weak  and  pliable  character,  shrewd  in 
procuring  funds  for  present  needs,  but 
reckless  as  to  future  results,  and  his 
condition,  habits,  character,  and  sus- 
ceptibility were  well  known  to  defend- 
ant, his  elder  brother,  who  for  a  long 
period  had  exercised  great  influence 
over  him,  and  where  it  appeared  that 
the  brother,  the  grantee,  conspired 
with  another  to  transfer  property  by 
deed.  It  was  held  that  the  deeds  so 
obtained  were  invalid,  that  a  construc- 
tive trust  arose  on  their  execution,  and 
that  the  property  should  be  reconveyed 
to  the  grantor. 

In  Lavette  v.  Sage  (1861)  29  Conn,. 
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577,  it  appeared  that  the  grantor  was 
a  grossly  intemperate  man  of  feeble 
intellect  and  dull  of  apprehension,  and 
comprehended  only  the  most  simple  of 
business  matters.  He  knew  nothing 
of  the  value  of  the  land  at  the  time  the 
grantee  sought  him  out  to  secure  the 
deed.  The  grantee  concealed  certain 
facts  that  it  was  his  duty  to  tell  one 
of  the  grantor's  character,  and,  fur- 
thermore, made  direct  statements 
which  were  false,  in  order  to  induce 
the  grantor  to  execute  the  deed.  The 
consideration  was  less  than  half  the 
value  of  the  property,  and  part  of  that 
was  secured  by  notes  of  the  grantee, 
who  was  a  bankrupt.  In  a  suit  to  set 
aside  the  deed  it  was  held  that  the 
grantee  had  taken  unfair  advantage  of 
the  grantor's  condition,  which  advan- 
tage amounted  to  fraud,  and  the  deed 
was  set  aside. 

In  Cruise  v.  Christopher  (1837)  5 
Dana  (Ky.)  181,  it  appeared  that 
a  grantor  was  in  a  state  bordering  on 
incapacity  to  contract,  due  to  imbecil- 
ity produced  by  constant  drinking. 
The  object  of  the  deed  was  to  cancel 
certain  debts  owed  to  the  grantee.  The 
purchase  price  under  the  deed  was  less 
than  one  third  of  the  value  of  the 
property.  The  grantee  had  at  differ- 
ent times  supplied  the  grantor  with 
liquor  and  had  acquired  his  entire  con- 
fidence. The  deed,  though  given  for 
the  purpose  of  extinguishing  the  debt 
owed  to  grantee,  contained  no  expres- 
sion or  condition  to  that  effect.  A 
second  instrument  not  a  deed  was  ex- 
ecuted, containing  this  provision.  The 
deed  was  set  aside  on  the  ground  that 
the  control  and  advantage  of  the  gran- 
tee over  the  grantor  was  so  great  as 
to  amount  to  fraud. 

In  Miller  v.  Howard  (1919)  —  Okla. 
— ,  184  Pac.  773,  affirming  a  judgment 
for  defendant  in  an  action  to  set  aside 
a  deed  executed  by  an  Indian,  upon 
the  ground  of  mental  weakness  in- 
duced by  excessive  use  of  liquor,  the 
preponderance  of  the  evidence  was 
that  the  grantor  was  not  intoxicated 
at  the  time  he  executed  the  contract 
and  deed,  and  that,  while  his  mind 
had  become  slightly  impaired  by  the 
excessive  use  of  liquor,  there  was 
abundant  evidence  in  the  record  sup- 
porting the  finding  of  the  trial  court 


that  his  mind  had  not  become  so  im- 
paired that  he  did  not  fully  realize 
what  he  was  doing  and  the  conse- 
quences of  his  act.  The  court  said 
that  the  showing  in  behalf  of  the 
plaintiffs  did  not  measure  up  to  the 
rule  announced  by  Black  in  his  work 
on  Rescission  and  Cancellation,  §  278, 
"that  the  deed  or  contract  will  be 
voidable  if  the  person,  at  the  time  of 
its  execution,  was  so  far  under  the 
influence  of  intoxicants  as  to  be  unable 
to  understand  the  nature  and  conse- 
quences of  his  act  and  unable  to  bring 
to  bear  upon  the  business  in  hand  any 
degree  of  intelligent  choice  and  pur- 
pose." 

v.  Rule  in  New  Jersey. 
In  New  Jersey  it  seems  that  intox- 
ication, standing  by  itself,  will  not  in- 
validate a  deed.  There  is  no  case 
where  the  point  has  been  the  deciding 
one,  and,  as  a  matter  of  fact,  in  most 
of  the  cases  the  deed  in  question  was 
set  aside  on  other  grounds.  For  in- 
stance, in  the  case  of  O'Connor  v. 
Rempt  (1878)  29  N.  J.  Eq.  156,  it  ap- 
peared that  the  grantor,  a  man  of 
sixty  years,  executed  a  deed  to  the 
grantees  of  all  his  property  in  ex- 
change for  care  during  the  remainder 
of  his  life.  He  had  known  the  gran- 
tees, husband  and  wife,  less  than  a 
week.  He  was  drunk  and  delirious  at 
the  time  he  entered  the  house  of  the 
grantees,  and  remained  so  up  to  the 
night  before  the  deed  was  finally  ex- 
ecuted. During  this  stay  in  the  house 
of  the  grantees,  a  period  of  ten  days, 
all  knowledge  of  his  whereabouts  was 
kept  from  his  relatives.  Four  at- 
tempts were  made  to  get  him  to  ex- 
ecute the  deed  in  question,  the  last 
being  successful.  On  the  first  two 
attempts  he  was  in  such  a  drunken 
stupor  as  to  be  unable  to  do  the  act 
When  the  deed  was  offered  for  his 
signature  the  third  time,  he  refused 
to  sign  it  because  it  conveyed  too  much 
property.  The  deed  finally  offered  to 
him  was  identical  in  terms  with  the 
previous  one,  but  he  was  led  to  be- 
lieve that  it  had  been  changed  in  ac- 
cordance with  his  request.  It  was 
evident  that  the  grantees  had  fur- 
nished him  with  liquor.  When  he  left 
the  house  he  had  delirium  tremens  and 
was  so  weak  he  could  not  walk  un- 
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tuisted.  The  court  held  that  the  deed 
ihoald  be  set  aside  on  the  ground  that 
an  unfair  advantage  had  been  taken 
tA  his  situation.  The  court  did  not 
specifically  charge  the  grantees  with 
keeping  him  intoxicated  to  get  the 
deed,  but  indicated  that  no  clear  proof 
to  the  contrary  had  been  shown.  The 
court  said,  in  reference  to  intoxication 
as  a  defense,  when  standing  alone: 
"A  court  of  equity  will  hear  a  party 
who  seeks  relief  against  his  own  act 
on  the  ground  of  intoxication.  To 
avoid  a  contract  on  the  ground  of  in- 
toxication it  must  be  shown  either  that 
the  intoxication  was  produced  by  the 
act  or  connivance  of  the  person  against 
iriiom  the  relief  is  sought,  or  that  an 
undue  advantage  was  taken  of  his  sit- 
aation." 

In  Hutchinson  v.  Tindall  (1835)  8 
N.  J.  Eq.  357,  it  appeared  that  a  gran- 
tor executed  a  deed  while  intoxicated 
for  a  consideration  that  was  never  to 
be  paid.  The  intoxication  was  not  pro- 
duced by  inducements  of  the  grantee, 
and  there  was  no  question  of  fraud. 
The  grantee  claimed  that  it  was  ex- 
ecuted for  the  purpose  of  creating  a 
trust.  The  court  held  that  the  trust 
could  not  be  established  by  parol,  and 
the  deed  was  invalid  for  want  of  con- 
sideration, but  that  if  such  a  deed  was 
established  in  such  a  case,  it  could  not 
be  set  aside  on  the  ground  of  an  undue 
advantage  taken  of  the  grantor.  The 
court  held  the  rule  to  be  established 
that  intoxication  by  itself  was  no  de- 
fense to  a  deed. 

In  Wamock  v.  Campbell  (1875)  25 
N.  J.  Eq.  485,  the  facts  were  as  fol- 
lows: The  grantor  conveyed  property 
worth  five  or  six  hundred  dollars 
for  |5  while  intoxicated.  The  gran- 
tee had  knowledge  that  the  grantor 
was  not  in  a  sound  mental  state. 
The  deed  was  set  aside  on  the  ground 
Uiat  an  undue  advantage  was  taken 
of  the  grantor.  The  court  said :  "To 
avoid  a  contract  on  the  ground  of  in- 
toxication, it  must  be  shown  either 
that  the  intoxication  was  produced  by 
the  act  or  connivrnce  of  the  person 
against  whom  relief  is  sought,  or  that 
an  undue  advantage  was  taken  of  the 
party's  situation.  If  a  person  while 
ta  a  state  of  intoxication,  though- not 
iodoced  by  the  act  or  procurement  of 
the  grantee,  execute  an  absolute  con- 


veyance of  his  property  without  con- 
sideration, equi^  will  relieve  against 
the  conveyance." 

In  Adams  v.  Ryerson  (1847)  6  N.  J. 
Eq.  828,  it  appeared  that  a  grantor 
was  in  a  state  of  mental  and  physical 
imbecility  due  to  long-continued  and 
excessive  drinking.  He  deposited  the 
deed  in  question  with  the  grantee,  a 
liquor  seller  from  whom  he  was  ac- 
customed to  buy  liquor,  who  kept  it 
without  recording  it  for  eight  years. 
There  was  no  consideration  paid  for 
the  deed.  The  court  held  that  a  deed 
procured  under  such  circumstances 
W9S  void. 

In  Mead  v.  Coombs  (1876)  26  N.  J. 
Eq.  173,  it  appeared  that  the  grantor 
was  an  old  and  infirm  man  of  eighty- 
one  years,  whose  health  had  been 
greatly  impaired  by  a  long  and  exces- 
sive use  of  intoxicants,  to  such  an  ex- 
tent as  to  make  him  -yield  readily  te 
threats.  The  grantee  secured  the  ex- 
ecution of  the  deed  by  continued 
threats  that  he  would  enforce  claims 
that  he  had  against  the  property,  and 
the  consideration  of  the  deed  was 
about  one  third  the  value  of  the  prop- 
erty.   The  deed  was  set  aside  in  equity. 

In  Staats  v.  Freeman  (1847)  6  N.  J. 
Eq.  490,  the  suit  was  to  dissolve  an 
injunction  restraining  waste.  The 
grantor  of  property,  the  complainant 
in  the  bill,  alleged  that  he  conveyed 
the  land  to  the  grantee,  his  son-in-law, 
while  in  an  intoxicated  condition,  and 
also  while  under  the  influence  of  state- 
ments made  by  grantee  against  gran- 
tor's wife.  The  deed  was  first  left  in 
the  hands  of  the  scrivener,  from  whom 
it  was  secured  by  grantee  by  means  of 
his  undue  influence  over  the  grantor 
while  he  was  intoxicated.  The  allega- 
tions of  the  grantor  were  denied  by 
the  grantee.  The  court  sustained  the 
injunction  without  passing  on  the 
facts  in  dispute. 

In  Crane  v.  Conklin  (1831)  1  N.  J. 
Eq.  346,  22  Am.  Dec.  519,  the  suit  was 
instituted  to  set  aside  a  deed  on  the 
ground  that  the  grantor  was  intox- 
icated, or  was  so  affected  by  previous 
intoxication  as  to  be  incapable  of  ex- 
ecuting the  deed  in  question.  There 
was  an  inadequate  consideration  for 
the  deed.  The  grantor  was  a  very 
heavy  drinker,  and  when  not  drunk 
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was  so  debilitated  as  to  be  unable  to 
transact  business.  The  grantee  filed 
a  demurrer  denying  the  jurisdiction 
of  equity  on  such  allegations.  The 
court  held  that  the  court  did  have  ju- 
risdiction, and  that  where  there  is  an 
inadequacy  of  consideration,  combined 
with  intoxication,  there  is  strong 
evidence  of  fraud.  The  deed  was  set 
aside. 

In  Coombe  v.  Carthew  (1899)  59  N. 
J.  Eq.  688,  43  Atl.  1057,  it  appeared 
that  the  grantor  was  a  heavy  drinker 
and  occasionally  became  drunk.  He 
was  sober  at  the  time  of  the  execution 
of  the  deed  and  also  during  the  tim^s 
of  negotiations  leading  up  to  its  final 
execution.  The  deed  was  the  result  of 
a  long-conceived  plan.  In  a  suit  by 
the  brother  of  the  grantor  to  set  aside 
the  deed,  the  deed  was  sustained. 

In  Dixon  v.  Dixon  (1871)  22  N.  J. 
Eq.  91,  it  appeared  that  a  grantor,  an 
habitual  drunkard,  executed  a  deed  of 
conveyance  to  his  wife  of  one  half  his 
property  in  settlement  of  a  divorce  ac- 
tion. It  was  shown  that  he  was  sub- 
ject to  no  mental  derangement  because 
of  his  habits,  and  was  sober  at  all 
times  during  the  arrangement  for  and 
the  final  execution  of  the  deed.  It  was 
held  that  the  deed  could  not  be  set 
aside  on  the  ground  of  intoxication. 

F/.  Betum  of  consideration. 

Where  a  deed  is  obtained  by  fraud 
from  an  intoxicated  grantor,  and  a 
part  of  the  consideration  paid,  it  is  not 
a  fatal  objection  to  a  suit  in  equity  to 
cancel  the  deed  that  the  grantor  has 
not  paid  or  tendered  the  grantee  the 
amount  so  paid.  Dunn  v.  Amos 
(1861)  14  Wis.  115. 

An  actual  tender  of  purchase  price 
is  not  necessary  in  an  action  to  rescind 
a  deed  on  the  ground  of  intoxication 
and  fraud,  where  the  pleadings  of 
plaintiff  contain  an  offer  to  do  equity. 
Wells  V.  Houston  (1900)  23  Tex.  Civ. 
App.  629,  57  S.  W.  584. 

Where  a  grantee  has  dealt  with  a 
srrantor  with  knowledge  of  the  fact 
that  grantor  is  incapable  of  acting, 
and  has  taken  advantage  of  the  sit- 
uation to  defraud  the  grantor,  and  has 
in  pursuance  of  the  deed  turned  over 
property  or  money  in  payment,  equity 
will  set  aside  the  deed  without  requir- 


ing the  consideration  to  be  restored. 
Hardy  v.  Dyas  (1908)  203  DL  211,  67 
N.  E.  862. 

VII.  Defensea. 

The  deed  of  a  person  made  while 
intoxicated  is  voidable,  and  not  void, 
and  the  person  seeking  to  enforce  the 
deed  may  overc<Hne  the  plea  of  intox- 
ication by  showing  such  a  long  delay 
in  seeking  relief  as  to  show  a  ratifica- 
tion by  the  grantor,  or  to  constitute 
laches  barring  a  suit  by  the  grantor 
or  his  privies  to  have  the  deed  set 
aside. 

United  States.  —  Lewis  v.  Baird 
(1842)  3  McLean,  56,  Fed.  Cas.  No. 
8,316;  Johnson  v.  Harmon  (1877)  94 
U.  S.  371,  24  L.  ed.  271. 

Alabama. — Oakley  v.  Shelley  (1900) 
129  Ala.  467, 29  So.  386.  See  also  Lew- 
is V.  Davis  (1916)  —  Ala.  — ,  73  So. 
419  (holding  a  deed  executed  by  an  in- 
toxicated person  to  be  voidable  and 
not  void);  Sellers  v.  Knight  (1913) 
186  Ala.  96,  64  So.  329. 

California. — More  v.  More  (1901) 
136  Cal.  489,  65  Pac.  1044,  66  Pac.  76. 

KentuclEy.  —  English  v.  Young 
(1849)  10  B.  Mon.  14L 

Michigan.— Wright  v.  Fisher  (1887) 
65  Mich.  276,  8  Am.  St.  Rep.  886,  82 
N.  W.  605;  Somers  v.  Ferris  (1914) 
182  Mich.  392, 148  N.  W.  782.  See  also 
Carpenter  v.  Rodgers  (1886)  61  Mich. 
884,  1  Am.  St.  Rep.  696,  28  N.  W.  166. 

North  Dakota.  —  Spoonbeim  v. 
Spoonheim  (1905)  14  N.  D.  380.  104 
N.  W.  846. 

Tennessee. — ^Hotchkiss  v.  Fortson 
(1834)  7  Yerg.  67. 

Texas.— Wells  v.  Houston  (1900) 
23  Tex.  Civ.  App.  629,  57  S.  W.  584. 

England.  —  See  Gore  v.  Gibson 
a845)  13  Mees.  &  W.  623,  163  Eng. 
Reprint,  260,  14  L.  J.  Exch.  N.  S.  151, 
9  Jur.  140;  Molton  v.  Camrouz  (1848) 
2  Exch.  487,  154  Eng.  Reprint,  684.  18 
L.  J.  Exch.  N.  S.  68,  12  Jur.  800; 
Matthews  v.  Baxter  (1873)  L.  R.  8 
Exch.  132,  42  L.  J.  Exch.  N.  S.  73,  28 
L.  T.  N.  S.  169,  21  Week.  Rep.  389. 

Where  a  grantor  seeks  to  rescind  a 
deed  for  fraud,  he  must  move  with 
promptness  and  rescind  within  a  rea- 
sonable time  of  the  discovery;  if  gran- 
tor delays  and  carries  into  effect  the 
contract  and  receives  benefits  ther»- 
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under,  he  cannot  then  repudiate  it 
Wells  V.  Houston  (Tex.)  supra. 

In  Spoonheim  v.  Spoonheim  (N.  D.) 
snpra,  the  court  was  not  convinced 
that  the  defense  of  intoxication  at  the 
time  of  the  execution  of  the  deed  was 
snfficiently  made  out,  but  based  its  de- 
cision on  the  ground  of  ratification. 
It  appeared  that  the  deed  in  question 
was  executed  in  September,  1894,  and 
that  from  the  month  of  October  in  the 
same  year  to  the  time  of  the  instant 
snit,  nearly  seven  years  later,  the 
gnuttor  had  been  sober  and  at  all 
times  in  full  possession  of  his  mental 
powers.  The  grantee  had  moved  onto 
the  property  sometime  late  in  1894,  or 
tite  early  part  of  1895.  The  grantee 
had  claimed  the  land  as  his  own  from 
the  date  of  the  deed,  and  informed  the 
grantor  of  his  claim  in  1895.  At  dif- 
ferent times  the  grantor  in  casual 
conversation  made  indefinite  claims  to 
the  land.  The  court  held  that  the  long 
delay  in  instituting  steps  against  the 
grantee  constituted  a  ratification. 

In  Somers  v, 'Ferris  (Mich.)  supra, 
a  grantor  brought  suit  in  January, 
1912,  to  set  aside  a  deed  executed  in 
May,  1906,  on  the  ground  of  intoxica- 
tion. He  acknowledged  that  he  knew 
of  the  existence  of  the  deed  from  Jan- 
uary, 1907.  The  grantee  had  expended 
several  hundred  dollars  in  improve- 
ments on  the  land,  in  pajnnents  to  the 
grantor,  and  in  payment  of  encum- 
brances. There  had  been  no  offer  of 
restitution  on  the  part  of  the  grantor. 
It  was  held  that  the  grantor  was 
estopped  by  laches  to  attack  the  deed 
as  invalid. 

In  More  v.  More  (Cal.)  supra,  it  vas 
acknowledged  that  there  was  fraud  in 
the  procurement  of  deeds,  but  it  was 
sought  to  sustain  them  on  the  ground 
of  laches  in  bringing  suit  to  annul 
them.  The  court  held  the  grantor  not 
to  be  guilty  of  laches,  since  he  was  an 
irresponsible  person  and  had  spent  all 
he  had  received,  and  since  he  was  still 
nnder  the  influence  of  his  brother  who 
had  caused  him  to  be  defrauded  in  the 
first  instance,  and  because  of  the  fact 
that  at  the  time  the  plaintiff,  the  wife 
of  the  grantor,  succeeded  to  his  in- 
terest, the  property  had  been  so  en- 


cumbered by  the  grantee  that  there 
was  nothing  to  return. 

In  Wright  v.  Fisher  (Mich.)  supra, 
it  appeared  that  a  grantee  was  an  hab- 
itual drunkard  and  would  commit  any 
crime  to  secure  liquor.  In  a  suit  to 
set  aside  a  deed  to  his  mother  on  the 
ground  that  he  was  intoxicated  at  the 
time  of  the  execution  of  the  in- 
strument, and  on  the  further  ground 
of  fraud  in  that  a  fee  simple  was  given 
when  he  intended  to  give  a  life  estate, 
the  court  found  that  he  understood  the 
nature  of  the  instrument,  and  that  he 
was  sober  at  the  time  of  the  execution. 
Twenty  years  had  passed  since  he  ex- 
ecuted the  deed.  The  grantor  was  not 
a  lunatic  or  an  imbecile,  and  had  plen- 
ty of  sober  intervals  when  he  was  in 
a  condition  to  understand  his  rights 
and  to  move  for  their  enforcement. 
He  knew  during  this  time  that  the 
grantee  was  conveying  absolute  title 
to  third  persons.  It  was  held  that  he 
was  not  entitled  to  have  the  deed  set 
aside. 

In  Wells  ▼.  Houston  (Tex.)  supra, 
a  grantor  brought  suit  to  have  his 
deed  set  aside  on  the  ground  that  he 
was  intoxicated  at  the  time  the  deed 
was  executed.  As  a  defense  the  gran- 
tee pleaded  ratification  by  subsequent 
conduct  and  delay.  It  was  held  that 
the  grantor  could  not  rebut  such  proof 
of  delay  on  the  ground  that  he  had 
not  previously  had  knowledge  of 
fraud,  where  his  lack  of  knowledge 
arose  from  ignorance  of  the  law. 

In  Lewis  v.  Baird  (1842)  8  McLean, 
56,  Fed.  Gas.  No.  8,316,  it  appeared 
that  a  deed  of  trust  was  executed  by 
a  grantor,  which  deed  was  abandoned 
later  by  all  parties.  Two  years  later 
the  grantor  conveyed  part  of  the  same 
land  to  the  ancestor  of  the  defendant. 
It  was  claimed  that  the  grantee  had 
notice  of  the  deed  of  trust  and  also 
that  the  grantor  was  intoxicated. 
Twenty  years  had  elapsed  since  the 
transfer  in  question,  and  the  land  had 
.been  reconveyed  to  a  third  person,  who 
,had  made  valuable  improvements.  N» 
'.effort  had  been  made  to  assert  any 
claim  to  the  land  during  this  period. 
The  court  held  that  the  intoxication 
had  not  been  proved,  and  that  in  any 
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event  the  right  to  assert  any  claim  to 
the  land  as  heirs  of  the  grantor  had 
been  lost  by  the  delay. 

In  Hotchkiss  v.  Fortson  (1884)  7 
Yerg.  (Tenn.)  67,  on  a  cross  bill  in  a 
suit  to  enforce  pasrment  of  a  bond  griv- 
en  for  the  payment  of  purchase  price 
of  a  piece  of  land,  it  appeared  that  the 
vendee  had  remained  intoxicated  from 
before  the  time  of  the  transaction  to 
his  death,  leaving  an  impoverished 
and  helpless  family.  It  was  held  that 
his  heirs  were  not  estopped  by  laches 
from  asserting  as  a  defense  to  the 
bond  his  intoxication. 

In  Sellers  v.  Knight  (1913)  185  Ala. 
96,  64  So.  329,  it  was  held  that  the 
recovery  of  a  judgment  on  a  note  giv- 
en in  payment  for  a  deed  fraudulently 
obtained  did  not  constitute  a  ratifica- 
tion of  the  deed  so  as  to  prevent  a  suit 


in  equity  to  set  aside  the  deed.  The 
note  had  been  wrongfully  taken  from 
the  plaintiff,  assignee  and  wife  of  the 
grantor.  The  property  was  being 
heavily  encumbered  by  the  grantees, 
and  she  was  entitled  to  the  security  of 
the  note  until  such  time  as  her  rights 
were  determined  in  equity. 

Where  a  grantor  by  means  of  a  deed 
secured  the  release  of  certain  property 
formerly  held  under  a  mortgage,  and 
then,  taking  advantage  of  such  re- 
lease, sold  the  property,  it  was  held 
in  a  suit  by  the  grantor  to  set  aside 
the  deed  on  the  ground  of  his  incapac- 
ity, due  to  intoxication,  at  the  time  the 
deed  was  executed,  that  his  action  con- 
stituted an  affirmance  of  the  deed,  and 
that  the  suit  would  not  lie.  Oakley  v. 
Shelley  (1900)  129  Ala.  467,  29  So. 
385.  £.  R.  S. 


MIKE  ZAJKOWSKI,  Plflf.  in  Err.,  ' 

V. 

AMERICAN  STEEL  &  WIRE  COMPANY. 


United  States  Circuit  Court  of  AppeaHs,  Sixth  Cirouit  — December  6,  1918, 

(258  Fed.  9.) 

Master  and  servant  —  duty  to  warn  of  danger  of  occapational  disease. 

1.  An  employer  who  places  and  continues  an  employee  for  a  substan- 
tial length  of  time  in  the  regular  performance  of  work  under  conditions 
which,  in  the  absence  of  preventive  means  and  precautions,  are  calculated 
to  engender  in  the  employee  a  disorder  of  serious  and  injurious  character, 
is  bound  to  warn  and  instruct  the  employee  as  to  the  dangers  and  to  fur- 
nish him  with  reasonably  effective  means  to  avoid  them. 

[See  note  on  this  question  beginning  on  page  855.] 


—  occapational   disease  —  ganging 
sheet  steel. 

2.  Blindness  and  loss  of  health  in  one 
employed  to  gauge  and  measure  sheets 
of  polished  steel  under  brilliant  lights 
and  unhealthful  conditions  are  occupa- 
tional diseases  for  which  the  master  is 
responsible. 

[See  18  R.  G.  L.  603.] 

—  occapational  diseases  —  statutory 
liability. 

3.  Employers  are  required  to  protect 
their  employees  from  the  contraction  of 
occupational  diseases  under  a  statute 
requiring  every  employer  to  provide 
reasonably  effective  means  to  prevent 


the  contraction  of  illness  incident  to  the 
work,  although  the  title  of  the  act  con- 
tains a  special  reference  to  lead  poison- 
ing and  there  are  sections  in  the 
statute  dealing  specially  with  lead 
poisoning. 

[See  25  R.  C.  L.  862.] 

—  eCFect  of  statutory  penalty. 

4.  The  provision  of  a  penalty  for  its 
violation  in  a  statute  requiring  em- 
ployers to  provide  means  to  protect  em- 
ployees from  diseases  incident  te  the 
occupation  does  not  prevent  an  action 
by  the  employee  to  recover  damages  for 
injuries  arising  from  breach  ol  the 
statute. 
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Worfcmen's  compensation  —  effect  on 
liability  for  occupational  disease. 
6.  Liability  of  an  employer  for  fail- 
ure to  comply  with  a  statute  for  the 
prevention  of  occupational  diseases  in 
employees  is  not  affected  by  a  statute 
providing  compensation  for  injury  or 


death  of  employees  and  relieving  em- 
ployers who  comply  with  its  terms  from 
further  liability,  unless  the  injury 
arises  from  the  employer's  failure  to 
comply  with  any  lawful  requirement  for 
the  protection  of  the  lives  and  safety 
of  employees. 


Ebkob  to  the  District  Court  of  the  United  States  for  the  Eastern  Di- 
vision of  the  Northern  District  of  Ohio  (Westenhaver,  J.)  to  review  a 
judgment  in  favor  of  defendant  in  an  action  brought  to  recover  dam- 
ages alleged  to  be  due  to  an  occupational  disease'  incident  to  the  perform- 
ance of  plaintilT's  work.    Reversed. 


Statement  by  Warrington,  Circuit 
Judfire: 

We  understand  the  theory  of  this 
action  to  be  that  it  is  one  to  recover 
damages  arising  under  conditions 
calculated  to  cause  and  causing  an 
occupational  disease.  The  case  was 
disposed  of  below  upon  the  plead- 
ings and  the  opening  statements  of 
counsel.  The  petition,  a  very  long 
one,  in  substance  states :  The  plain- 
tiff as  an  employee  of  defendant 
was  for  two  years  occupied  in  the 
operation  of  certain  power-driven 
finishing  rolls  which,  with  certain 
dies,  were  used  for  pressing  sheets 
of  steel  and  forming  them  into  de- 
sired sizes,  and  in  seeing  that  the 
sheets  of  steel  as  they  came  from 
the  rolls  were  of  perfect  texture  and 
precise  dimensions,  and,  at  the  same 
time,  measuring  the  steel  in  a  mi- 
nute and  particular  way  through  the 
use  of  delicate  measuring  instru- 
ments. This  was  done  under  elec- 
tric lights  of  high  power  and  in  sub- 
stantial part  maintained  about  18 
indies  above  the  plane  of  the  steel 
sheets.  The  surfaces  of  the  sheets 
were  "almost  as  bright  as  a  mirror," 
and  the  surfaces  of  the  rolls  were 
bright;  the  sheets  were  long  and  as 
they  came  from  the  rolls  they  were 
continuously  "waiving,  shaking,  and 
wobbling,"  so  that  there  was  at  all 
times  an  intense  glare  of  light,  and 
at  times  flashes  of  light  cast  in- 
to plaintiff's  eyes.  Plaintiff  was 
obliged  to  strain  his  eyes  to  the 
utmost  in  order  to  discover  the  con- 
dition of  the  sheets  with  respect  to 
textiune  and  dimensions,  irregulari- 
ties, and  scratches.  Defendant's 
foreman  found  it  necessary  to  use  a 


magnifying  glass  to  inspect  plain- 
tiff's work.  To  produce  steel  sheets 
of  the  quality  indicated,  they  were 
put  through  various  processes,  such 
as  dipping  into  chemicals  and  ap- 
pljring  oils,  grease,  and  water,  be- 
fore reaching  the  rolls,  and  thus 
plaintiff's  eyes,  hands,  and  system 
became  saturated  with  these  sub- 
stances, so  that  his  health  and  the 
sight  of  both  eyes  were  ultimately 
destroyed.  Meanwhile  he  notified 
defendant  that  his  eyesight  was  be- 
coming "blurred  and  foggy,"  and 
that  he  could  not  read  the  gauging 
instrument  as  freely  as  before.  This 
brought  about  an  examination  on 
the  part  of  defendant's  physician; 
but  plaintiff  was  sent  back  to  his 
work,  and  he  remained  until  March, 
1916,  when  he  notified  defendant 
that  he  could  not  see  to  do  the  work ; 
he  was  thereupon  led  by  defendant's 
foreman  from  the  premises  and 
"told  to  go  home."  In  the  course  of 
his  work  he  was  not  provided  with 
goggles  or  other  devices  to  prevent 
the  splashing  of  liquids  into  his  eyes 
or  to  diminish  the  strain  upon  them. 
Defendant  gave  him  no  notice  or 
warning  of  the  dangers  of  injury  to 
his  eyesight  or  health,  nor  instruc- 
tions in  that  behalf,  and  he  was 
ignorant  of  thiese  dangers.  He  had 
been  in  defendant's  employ  some 
four  years  when  he  was  ordered  to 
enter  upon  the  work  above  de- 
scribed ;  at  the  time  of  entering  up^ 
on  the  new  work  he  was  possessed 
of  perfect  eyesight  and  health.  The 
disease  so  contracted  was  aggravat- 
ed through  the  overheated  condition 
of  the  place  in  which  plaintiff  was 
required  to  work,  and  also  through 


Digitized  by 


Google 


350 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


extra  exertions  caused  by  defects  in 
the  machinery  and  lack  of  necessary 
assistance;  and  plaintiff  frequently 
complained  to  defendant  concerning 
the  defective  condition  of  the  ma- 
chinery, and  repeated  promises 
were  made  to  remedy  the  defects, 
though  these  promises  were  not 
kept.  Damages  are  claimed  in  the 
sum  of  $50,000, 

The  answer  admits  defendant's 
operation  of  the  plant  for  the  al- 
leged purpose  of  manufacturing 
wire  and  other  products,  that  plain- 
tiff was  in  its  employ  as  a  laborer, 
denies  the  other  allegations  of  the 
petition,  and  as  a  further  defense 
avers  that  it  had  complied  with  the 
Workmen's  Compensation  Act  of 
Ohio,  and  tha^  by  reason  thereof 
plaintiff  is  not  entitled  to  maintain 
the  action.  It  was  in  effect  admitted 
in  the  statements  of  opposing  coun- 
sel that  defendant  had  complied  with 
the  requirements  of  the  Compensa- 
tion Act. 

At  the  close  of  the  opening  state- 
ments of  counsel  and  on  motion  of 
defendant  a  verdict  was  directed  in 
its  favor,  and  judgment  entered 
accordingly,  upon  which  plaintiff 
below  founds  the  writ  of  error. 

Argued  before  Warrington  and 
Knappen,  Circuit  Judges,  and  McGall, 
District  Judge. 

Messrs.  Payer,  Winch,  Minshall,  & 
Karch,  for  plaintiff  in  error : 

Injuries  arising  from  occupational 
diseases  not  being  within  the  contem- 
plation of  the  Workmen's  Compensation 
Law,  none  of  the  provisions  of  said  law 
apply  to  such  cases,  and  there  is  noth- 
ing therein  forbidding  an  action  for 
such  injuries  if  such  actions  are  other- 
wise maintainable. 

Industrial  Commission  v.  Brown,  92 
Ohio  St.  309,  L.R.A.1916B,  1277,  110  N. 
E.  744 ;  Industrial  Commission  v.  Roth, 
98  Ohio  St.  34,  —  A.L.R.  — ,  120  N.  E. 
172. 

Plaintiff  had  a  right  to  recover  at 
dommon  law. 

Wiseman  v.  Carter  White  Lead  Co. 
100  Neb.  584,  160  N.  W.  985,  18  N.  C. 
C.  A.  1083;  Thompson  v.  United  Labo- 
ratories Co.  221  Mass.  276,  108  N.  E. 
1042;  Fox  v.  Peninsular  White  Lead  & 
Color  Works,  84  Mich.  676,  48  N.  W. 
203;  Wagner  v.  H.  W.  Jayne  Chemical 


Co.  147  Pa.  475,  30  Am.  St.  Rep.  745, 
23  Atl.  772;  Texas  &  N.  O.  R.  Co.  v. 
Gardner,  29  Tex.  Civ.  App.  90,  69  S. 
W.  217;  Meany  v.  Standard  Oil  Co.  — 
N.  J.  L.  — ,  55  Atl.  658,  14  Am.  Neg. 
Rep.  601 ;  Pigeon  v.  W.  P.  Fuller  &  Go. 
166  Cal.  691,  105  Pac.  976;  Kenz  v. 
Bemheimer  &  S.  P.  Brewing  Co.  162 
App.  Div.  777,  147  N.  Y.  Supp.  1024; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Frye,  80 
Ohio  St.  289,  131  Am.  St.  Rep.  709,  88 
N.  E.  642. 

The  statute  is  valid  and  enforceable. 

American  Woodenware  Mfg.  Co.  v. 
Schorling,  96  Ohio  St.  305,  117  N.  E. 
866,  Ann.  Cas.  1918D,  318;  Neave  Bldg. 
Co.  V.  Roudebush,  96  Ohio  St.  40,  117 
N.  E.  22;  State  v.  Schaeffer,  96  Ohio 
St.  215,  L.R.A.1918B,  945,  117  N.  E. 
220,  Ann.  Cas.  1918E.  1137;  McWeeny 
V.  Standard  Boiler  &  Plate  Co.  210  Fed. 
507,  4  N.  C.  C.  A.  919. 

Mr.  William  L.  Day  for  defendant  in 
error. 

Warrington,  Circuit  Judge,  deliv- 
ered the  opinion  of  the  court: 

In  the  view  of  the  learned  trial 
judge,  the  Workmen's  Compensa- 
tion Act  (102  Ohio  Laws,  p.  524) 
gave  to  defendant  immunity  from 
any  right  of  action  that  might 
otherwise  have  accrued  to  plaintiff 
under  the  facts  alleged  in  his  peti- 
tion. Laying  that  act  to  one  side 
for  the  present,  we  think  the  peti- 
tion states  facts  constituting  a 
cause  of  action  for  damages  due  to 
an  occupational  disease  which  was 
incident  to  the  work 
plaintiff    was    per-  ?■,■*?'■"*■•"- 

fOmung.        Diseases    tlonal   dlaease 

Of  occupation  have  7,K?.""*  •""* 
been  the  subjects 
of  much  concern  and  investigation, 
both  abroad  and  in  our  own  country. 
Such  diseases,  of  course,  signify 
causes  and  conditions,  whether 
natural  or  artificial,  which  attend 
the  performance  of  work  and  inju- 
riously affect  the  persons  exposed. 
They  have  been  variously  defined, 
such  as,  for  instance,  "the  poor 
health  which  results  from  working 
under  improper  conditions;"  again, 
"disease  due  to  the  employment;" 
and  Dr.  Thompson,  in  his  recent 
work  on  Occupational  Diseases,  p.  1, 
says  that  such  diseases  "may  be  de- 
fined as  maladies  due  to  specific  poi- 
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vironm^it,  resulting  from  specific 
conditions  of  labor.  .  .  .  They 
arise  from  a  great  variety  of  poi- 
sons, irritating  substances,  and  ex- 
posure to  unusual  physical  condi- 
tions." 

The  occupation  described  in  the 
petition  extended  over  a  period  of 
more  than  two  years,  and  the  disease 
complained  of  developed  and  pro- 
gressed by  gradual  process  until  it 
culminated  at  last  in  the  loss  of 
plaintiff's  eyesight  and  health  alike. 
Plaintiff's  trouble  was  not  due  to 
causes  outside  of  the  environment 
of  his  work,  nor  was  it  one  of  acci- 
dent or  traumatism  in  the  sense  of 
violence;  it  was  due  to  causes  inci- 
dent to  his  service,  whose  effects 
upon  his  eyesight  and  health  are  al- 
leged to  have  been  unknown  to  him 
though  within  knowledge  reason- 
ably imputable  to  defendant.  The 
instant  case  is  broadly  distinguish- 
able from  that  of  Industrial  Com- 
mission V.  Roth,  98  Ohio  St.  34, 
nost,  — ,  120  N.  E.  172,  where 
Roth,  though  not  a  painter,  was  di- 


work  and 
conditions  which,  in 
the  absence  of  pre-  ;;?  d7»gerTr'" 
ventive  means  and  ""enp"****** 
precautions,  are  cal- 
culated to  engender  in  the  employee 
a  disorder  of  serious  and  injurious 
character,  regardless  of  the  name 
by  which  the  disease  is  known,  it  is 
the  duty  of  the  employer  to  warn 
and  instruct  the  employee  as  to  the 
dangers,  and  to  furnish  him  with 
reasonably  effective  means  to  avoid 
them,  and  where,  as  the  direct  result 
of  failure  to  perform  this  duty,  an 
employee  in  the  exercise  of  reason- 
able care  suffers  injury  through  a 
disorder  so  contracted,  he  is  entitled 
to  recover.  Wiseman  v.  Carter 
White  Lead  Co.  100  Neb.  584,  587, 
589,  160  N.  W.  985,  18  N.  C.  C.  A. 
108;  Thompson  v.  United  Labora- 
tories Co.  221  Mass.  276,  280,  108 
•  N.  E.  1042 ;  Fox  v.  Peninsular  White 
Lead  &  Color  Works,  84  Mich.  676, 
682,  48  N.  W.  203;  Wagner  v.  H. 
W.  Jayne  Chemical  Co.  147  Pa.  475, 
479,  80  Am.  St.  Rep.  745,  23  Atl. 
/72;  Meany  v.  Standard  Oil  Co.  — 
N.  J.  L.  — ,  55  Atl.  653, 14  Am.  Neg. 
Rep.  601 ;  Pigeon  v.  W.  P.  Fuller  & 


rected    temporarily    to    do    some     Co:  156  Cal.  691,  698,  70l!  io"5"Pac 
painting,  and  died    from  inhalmg    "976 


poisonous  fumes  and  vapors  arising 
from  a  bucket  of  hot  paint ;  and  his 
death  was  held  to  be  the  result  of  an 
"accidental  and  unforeseen  inhal- 
ing" of  a  "specific  volatile  poison  or 
gas,"  and  not  the  result  of  an  "occu- 
pational disease;"  indeed  it  was  said 
by  Judge  Donahue  in  the  course  of 
the  opinion :  "In  this  case  it  is  ad- 
mitted that  the  deceased  was  a 
common  laborer,  and  that  the 
disease  of  lead  poisoning  is  not  in- 
cident to  his  regular  occupation, 
but,  on  the  contrary,  is  incident  to 
the  work  in  which  he  was  employed 
for  the  two  days  preceding  his  ill- 
ness." 

The  case  set  out  in  the  petition 
falls  well  within  principles  of  the 
common  law.  The  general  rule  is 
that  where  an  employer  places  and 
continues  an  emplc^ee  for  a  sub- 
stantial length  of  time  in  the  regular 


Furthermore,  recognition  of  the 
right  of  recovery  upon  facts  such  as 
are  stated  in  the  instant  case  is 
found  in  both  constitutional  and 
statutory  provisions  of  Ohio.  By 
amendment  of  September  3,  1912, 
to  article  2  of  the  Ohio  Constitution 
(Page's  Anno.  Const.  1913  ed.  pp. 
171  to  217,  §  35),  provision  was 
made  looking  to  the  compensation  of 
"workmen  and  their  dependents,  for 
death,  injuries,  or  occupational  dis- 
ease, occasioned  in  the  course  of 
such  workmen's  emplosrment," 
through  laws  to  be  passed  by  the 
general  assembly;  §  85  providing, 
however,  that  "no  right  of  action 
shall  be  taken  away  from  any  em- 
ployee when  the  injury,  disease  or 
death  arises  from  failure  of  the  em- 
ployer to  comply  with  any  lawful 
requirement  for  the  protection  of 
the  lives,  health,  and  safety  of  em- 
ployees." 
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On  May  6,  1913,  the  general  as- 
sembly of  Ohio  passed  a  statute  en< 
titled,  "An  Act  for  the  Prevention 
of  Occupational  Diseases  with  Spe- 
cial Reference  to  Lead  Poisoning." 
103  Ohio  Laws,  pp.  819  to  824. 
Section  1  of  the  act  (Page  &  A.  Gen. 
Code  Supp.  (Ohio)  §  6330-1) 
provides:  "Every  employer  shall, 
without  cost  to  the  employees,  pro- 
vide reasonab'v  effective  devices, 
means  and  me.aods  to  prevent  the 
contraction  by  his  employees  of  ill- 
ness or  disease  incident  to  the  work 
or  process  in  which  such  employees 
are  engaged." 

In  distinct  sections  of  the  same 
act  the  manufacture  of  certain 
named  products  of  lead  is  declared 
to  be  "especially  dangerous,"  and 
employers  engaged  in  the  manufac- 
ture of  these  products  are  required 
to  furnish  devices  and  means  of 
specific  kinds  to  avoid  the  dangers 
of  lead  poisoning.  Section  9  im- 
poses penalties  upon  employers  for 
violation  of  certain  sections  of  the 
act,  including  §  1,  which  are  applica- 
ble to  the  particular  business  in 
which  the  offending  employer  is  en- 
gaged. Argument  is  not  necessary 
to  show  that  the  purpose  of  this 
legislation  was  to  impose  upon  em- 
ployers duties  designed  for  the  pro- 
tection of  their  employees.  The 
effect  of  the  first  section,  6330-1,  is 
to  charge  the  employer  with  the 
duty  to  protect  employees  from  the 
contraction  of  dis- 
3u«"?:l"*"'  ease  which  is  inci- 
f?ri?i*,'?^  dent   to    the    work 

they  are  required  to 
perform.  The  intent  plainly  is  to 
require  the  employer,  where  neces- 
sary, to  ascertain  what  "devices, 
means,  and  methods"  are  "reason- 
ably effective"  to  prevent  contrac- 
tion of  an  occupational  disease ;  and 
certainly,  in  most  instances,  the  em- 
ployer rather  than  the  lawmaker  is 
qualified  rightly  to  understand  what 
measures  are  necessary.  The  class 
of  business  occupations  thus  dealt 
with  manifestly  differs  from  the 
class  of  manufacturers  contemplat- 
ed by  the  sections  relating  to  lead 
products ;  since  the  first  class  would 


seem  to  concern  work  and  processes 
involving  dangers  not  so  well  known 
as  those  attending  the  manufacture 
of  lead  products.  ^ 

The  purpose  to  impose  duties  up- 
on employers  embraced  in  the  first 
class  as  well  as  the  second  is  accen- 
tuated by  the  imposition  of  penalties 
upon  both  classes  alike;  and,  while 
there  might  be  greater  difficulty  in 
proving  an  offense  under  the  first 
class  than  under  the  second,  the 
duty  is  none  the  less  positive  in 
character  in  the  one  than  in  the 
other.  These  features  derive  em- 
phasis in  the  instant  case  from  the 
allegations  that  defendant  provided 
no  measures  whatever  for  the  pro- 
tection of  plaintiff's  eyesight  and 
health.  It  hardly  is  necessary  to 
add  that  the  legal  consequence  of 
violating  §  6330-1  is  not  limited  to 
the  penalty  pre- 
scribed in  §  9  of  the  T^^'^^if!**" 
act;  for  the  rule  is 
that  where  a  statute,  although  penal 
in  character,  plainly  imposes  a  duty 
for  the  benefit  of  a  class  of  individ- 
uals a  right  of  action  accrues  to  a 
person  of  that  class  who  is  injured 
through  breach  of  the  duty.  Variety 
Iron  &  Steel  Works  Co.  v.  Poak,  89 
Ohio  St.  297,  303,  307, 106  N.  E.  24 ; 
New  York,  C.  &  St.  L.  R.  Co.  v. 
Lambright,  5  Ohio  C.  C,  433,  434, 
3  Ohio  C.  D.  213;  Narramore  v. 
Cleveland,  C:  C.  &  St.  L.  R.  Co.  (C. 
C.  A.  6th  C.)  48  L.R.A.  68,  37  C. 
C.  A.  499,  96  Fed.  298,  300;  2 
Cooley,  Torts,  3d  ed.  pp.  1400,  1408, 
and  citations. 

We  thus  come  to  the  ruling  be- 
low. In  considering  the  petition  the 
district  judge  said :  "If  it  does  not 
state  a  cause  of  action  under  the 
Workmen's  Compensation  Law  and 
within  the  exception  of  the  Work- 
men's Compensation  Law,  it  does 
not  seem  to  me  that  the  petition 
states  any  kind  of  cause  of  action." 

We  are,  however,  convinced  that 
this  act  has  no  bear- 
ing   upon    the    in-  woric«»e»'. 
stant  case.  The  act,  eveet  on  iimmi. 
as  the  name  usually  uoa^'ML*"?^' 
given  to  it  indicates, 
provides  for  the  collection  of  a  stats 
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insurance  fund  and  its  disbursement 
among  employees.  According  to  the 
title  of  the  act,  the  fund  is  designed 
"for  the  benefit  of  injured  and  the 
dependents  of  killed  employees" 
(103  Ohio  Laws,  p.  72,  approved 
March  14,  1913).  Section  13  de- 
fines employers  to  whom  the  act  is 
applicable.  Section  22  provides  for 
employers'  payments  of  premiums. 
Section  23  is,  in  part,  as  follows: 
"Employers  who  comply  with  the 
provisions  of  the  last  preceding  sec- 
tion shall  not  be  liable  to  respond  in 
damages  at  common  law  or  by  stat- 
ute, save  as  hereinafter  provided, 
for  injury  or  death  of  any  employee, 
wherever  occurring,  during  the 
period  covered  by  such  premium  so 
paid  into  the  state  insurance 
fund.    ..." 

The  saving  clause  so  referred  to 
is  found  in  §  29  which,  in  sub- 
stance, provides  that,  "where  a  per- 
sonal injury  is  suffered  by  any  em- 
ployee or  where  death  results  to  an 
employee  from  personal  injury 
.  .  .  while  in  the  course  of  em- 
ployment," an  employer  who  has 
paid  his  premiums  shall  not  be  liable 
unless  such  injury  or  death  shall 
have  arisen  from  the  "wilful  act"  of 
the  employer,  or  from  the  employ- 
er's failure  to  comply  with  any 
"lawful  requirement  for  the  protec- 
tion of  tbs  lives  and  safety  of 
employees;"  but  in  either  of  the 
latter  events  "nothing  in  this  act 
contained  shall  aif  ect  the  civil  liabil- 
ity of  such  employer." 

It  is  to  be  observed  that  the  act 
is  limited  to  compensation  for  "in- 
jniy**  or  "death"  of  employees;  it 
makes  no  provision  in  tiiat  behalf 
for  disease.  We  have  seen  that  the 
CEonstitution  permits  the  passage  of 
laws  providing  compensation  for 
employees  or  their  dependents  in 
cases  of  "death,  injuries,  or  occu- 
pational disease."  Industrial  C!oro- 
mission  v.  Brown,  92  Ohio  St.  309, 
L.ILA.1916B,  1277,  110  N.  E.  744, 
presented  the  question  whether 
Brown,  an  employee  who  had  con- 
tracted lead  poisoning  in  the  course 
of  his  employment,  was  entitled  to 
participate  in  the  fund  designed  tor 
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the  compensation  of  employees  un- 
der the  original  Workmen's  Com- 
pensation Act  of  May  31, 1911  (102 
Ohio  Laws,  p.  624),  which,  of 
course,  was  before  adoption  of  the 
constitutional  amendment.  Brown 
applied  to  the  proper  official  board 
for  compensation  and  his  claim  was 
disallowed ;  he  appealed  to  the  Ham- 
ilton common  pleas  where  he.  recov- 
ered judgment  which  necessarily 
entitled  Mm  to  be  paid  out  of  the 
insurance  fund  (§  36,  id.  p.  631), 
and  this  action  was  affirmed  by  the 
court  of  appeals  of  the  same 
county,  though  reversed  by  the  Ohio 
supreme  court  The  (Dompensation 
Act  then  under  consideration,  like 
the  present  one,  provided  only  for 
"injuries  or  death."  Sections  20-1, 
21-2,  id.  pp.  628,  629.  In  the  course 
of  the  opinion.  Chief  Justice  Nichols 
said  (92  Ohio  St.  314) :  "It  is  to  be 
observed  that  the  constitutional 
amendment  differentiates  between 
injuries  and  occupational  disease.  It 
clearly  recognizes  three  distinct 
classes  for  which  provision  may  be 
made:  (1)  Injuries  resulting  in 
death;  (2)  nonfatal  injuries;  and 
(3)  occupational  diseases;  and  all 
are  to  be  limited  to  such  as  might  be 
occasioned  in  due  course  of  employ- 
ment. The  present  law  specifically 
provides  for  compensation  for  two 
of  these  classes  only,  and  signifi- 
cantly omits  any  provision  for  com- 
pensation for  the  third  class.  Were 
this  claim  one  that  had  accrued  un- 
der the  new  law,  the  court  could 
only  construe  the  passage  in  dis- 
pute, in  the  light  of  the  Constitu- 
tion, as  wholly  excluding  any  com- 
pensation for  injury  by  disease, 
whetiiier  occupational  or  otherwise. 
The  legislature  would  have  been 
within  ite  constitutional  righte  had 
it  included  the  third  class,  and  its 
failure  to  do  so,  under  the  circum- 
stances, makes  of  it  a  case  of  de- 
signed omission." 

This  ruling  was  approved  in  In- 
dustrial Commission  v.  Both,  supra. 
The  case  of  Roth,  like  that  of 
Brown,  grew  out  of  an  application 
to  the  proper  board  for  compenssr 
tion  to  be  paid  out  of  the  insurance 
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fund.  The  claim  was  disallowed  by 
the  board  on  the  theory  that  Roth 
had  died  of  an  occupational  disease, 
and  this  denial  was  in  effect  affirmed 
on  appeal  to  the  Jeiferson  common 
pleas,  but  was  reversed  in  the  court 
of  appeals  of  that  county,  and  the 
reversal  vraa  affirmed  in  the  su- 
preme court  on  the  ground,  as  we 
have  already  pointed  out,  that  Roth 
had  met  his  death  through  an  "acci- 
dental and  unforeseen  inhaling"  of  a 
"specific  volatile  poison  or  gtis"  and 
not  from  an  "occupational  disease ;" 
but  the  implication  is  clear  that  if 
the  death  had  resulted  from  that 
disease  the  right  to  participate  in 
the  insurance  fund  would  have  been 
denied ;  indeed  it  is  declared  both  in 
the  first  paragraph  of  the  syllabus 
and  in  the  opinion  that  an  occupa* 
tional  disease  is  "not  within  the  con- 
templation of  the  Workmen's  Com- 
pensation Law."  -  The  impelling 
feature  of  these  decisions,  when 
considered  together,  is  that  Brown's 
claim  failed  because  he  was  affected 
by  an  occupational  disease,  while 
Roth's  succeeded  because  his  death 
was  not  the  result  of  occupational 
disease,  but  of  an  accident. 

It  results,  in  view  of  the  con- 
trolling authority  of  these  decisions, 
that  the  Compensation  Act  is  inap- 
plicable, and  it  need  not  be  said  that 
the  exemption  from  liability  given 
by  §  23  of  the  Compensation  Act  to 
employers  who  comply  with  the  pro- 
visions of  §  22,  and  the  exceptions 
contained  in  §  29  in  relation  to  em- 
ployers who  are  open  to  the  charge 
of  wilful  acts  or  failure  to  perform 
any  lawful  requirement  within  the 
meaning  of  that  section,  are  not  of 
present  importance.  It  cannot  be 
that  the  Compensation  Act  was  de- 
signed to  take  away  any  right  of 
action  as  respects  a  claim,  like  the 
one  here  involved,  which  the  act 
does  not  purport  to  indude  or  to  al-' 
low  to  be  paid  out  of  the  insurance 
fund.  Any  view  to  fhe  contrary 
must  ascribe  to  the  general  assembly 
at  once  a  purpose  to  frustrate  the 
power  vested  by  the  Constitution  in 
respect  of  occupational  disease  and 
a  lack  of  purpose  through  §  6330-1 


to  grant  relief  of  any  character  to 
employees  contracting  such  disease. 
That  statute  was  passed  after  the 
Compensation  Act,  and,  as  already 
shown,  was  intended  to  create  and 
preserve  rights  of  action  where  the 
duty   it  imposes  is  violated.    For 
similar  reasons  the  case  of  Ameri- 
can Woodenware  Co.  v.  Schorling, 
96  Ohio  St.  805, 117  N.  E.  366,  Ann. 
Cas.  1918D,  318, 14  N.  C.  C.  A.  1103, 
relied  on  by  the  company,  is  not,  on 
its  facta,  relevant.    Schorling  sus- 
tained injuries  through  the  fall  of 
lumber  from  a  car,  which  clearly 
brought  his  case  within  the  Com- 
pensation Act;  and  although  his  em- 
ployer had  complied  with  the  act, 
Schorling   sought  recovery  by  an 
ordinary  action  at  law.    Among  the 
grounds  urged  was  that  under  §  35, 
art.  2,  of  the  Constitution,  and  §  29 
of  the  Compensation  Act,  §§  15  and 
16  of  the    Industrial    Commission 
Act    constitute     "lawful     require- 
ments" for  the  violation  of  which 
the  action  could  be  maintained;  but 
it  was  in  effect  held  that  those  sec- 
tions   are    not   self-executing  and 
must  be  supplemented  by  special 
orders  of  the  industrial  board.    96 
Ohio  St.  320, 321.   Thus  the  decision 
in  that  case,  like  the  scope  of  the 
statutes  it  construed,  does  not  reach 
the  question  involved  in  the  instant 
case.    In  fact,  Judge  Johnson  said 
(at  page  317  of  96  Ohio  St.) :  "There 
is  nothing  in  the  Industrial  Com- 
mission Act  which  indicates  an  in- 
tention of  the  legislature  to  enlarge 
or  diminish  the  rights  of  employees 
and  employers  under  the  Compensa- 
tion Act,  which  had  then  recently 
been  passed." 

The  Industrial  Commission  Act 
was  approved  March  18,  1913  (103 
Ohio  Laws,  pp.  95,  110),  while,  «a 
we  have  said  before,  §  6380-1  was 
approved  the  following  May  6th  (id. 
pp.  819,  824) ,  and  no  reference  waa 
made  in  the  last  statute  either  to> 
the  Compensation  Act  or  the  Indua- 
trial  Cionmiission  Act.  Section 
6330-1  stands  alone  as  the  latest 
expression  of  the  legislative  will ;  it 
is  in  terms  both  complete  and  im- 
perative; it  should  be  given  effect. 
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1b    remembered    that    bofii  under  the  common  law  and  8 

6330-1. 

Accordingly  the  judgment  is  re- 
versed, with  costs,  and  the  case  is 
remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


When  it 
plaintififs  action  is  based  upon  al- 
leged negligence  of  defendant  and 
freedom  from  fault  of  his  own,  the 
conclusion  must  follow  that  it  was 
orror  to  deny  a  rii^t  •£  recovery, 


ANNOTATION. 
Doty  of  matter  to  warn  servant  againrt  occupational  ^tease. 


I.  Introductory,  355. 
n.  General  rale,  855. 
QL  Limitation  of  mle,  S67. 

/.  Introductory. 
This  note  deals  only  with  the  com^ 
■on-law  duty  of  an  employer  to  warn 
his  servants  against  danger  from  oc- 
enpational  diseases  and  does  not  di»- 
enss  compensation  for-  occupational 
disease  under  the  Workmen's  Com- 
pensation Acts.  It  is  confined  to  dis- 
ease, excluding  industrial  accidents 
from  the  sudden  escape  of  poisonous 
gas,  or  the  like.  It  is  likewise  con- 
fined to  occupational  diseases,  exclud- 
ing cases  of  negligMit  exposure  -to 
ordinary  contagion. 

11.  General  rute. 

The  decisions  of  the  various  Juris- 
dictions are  in  accord  in  holding  that 
a  master  must  warn  his  servant  of 
the  conditions  under  whiclh  he  is  em- 
ployed which  are  liable  to  engender 
disease,  and  furnish  suitable  protec- 
tion from  such  danger,  provided  that 
the  master  is  in  a  position  to  have 
greater  knowledge  of  the  danger  than 
the  servant. 

United  States. — O'Connor  v.  Ar- 
mour Packing  Co.  (1908)  16  L.R.A. 
(N5.)  812,  85  C.  C.  A.  469,  158  Fed. 
241.  14  Ann.  Cas.  66.  And  see  the 
reported  case  (Zajkowsri  v.  Ambki- 
CAN  Steel  &  Wjke  Co.  ante,  348). 

California. — Pigeon  v.  W.  P.  Puller 
k  Co.  (1909)  156  Cal.  691,  106  Pae. 
976. 

Delaware. — Potter  v.  Richardson  k 
R.  Co.  (1916)  6  Boyce,  814,  99  Atl. 
640. 

Dlinois. — Pinkley  v.  Chicago  &.  E.  I. 
R.  Co.  (1910)  246  111.  870.  85  L.R.A, 
(N.  S.)  679,  92  N.  B.  896,  1  N.  C.  C.  A. 
480,  reversing  (1909)  151  111.  App.  86«. 

bwa. — Canfield  v.  Iowa  Dairy  Sep- 


arator Co.  (1916)  172  Iowa,  164,  164 
N.  W.  484. 

Massachusetts.  —  Crould  v.  Slater 
Woolen  Co.  (1888)  147  Mass.  315,  17 
N.  E.  631;  Thompson  v.  United  Labor- 
atories Co.  (1915)  221  Mass.  276,  108 
N.  E.  1042. 

Missouri. — Hysell  v.  Swift  &  Co.' 
(1899)  78  Mo.  App.  39;  Nickel  v.  Co- 
lumbia Paper  Stock  Co.  (1902)  96  Mo. 
App.  226,  68  S.  W.  955. 

Nebraska.  —  Wiseman  v.  Carter 
White  Lead  Co.  (1916)  100  Neb.  684, 
160  N.  W.  986,  13  N.  C.  C.  A.  lOM. 

New  York.— Span  v.  Ely  (1876)  8 
Hun.  255. 

Pennsylvania. — Corcoran  v,  Wana- 
maker  (1898)  185  Pa.  496,  89  Atl. 
1108,  4  Am.  Neg.  Rep.  341. 

In  O'Connor  v.  Armour  Packing  Co. 

(1908)  15  L.R.A.(N.S.)  812,  86  C.  C. 
A.  459,  158  Fed.  241,  14  Ann.  Cas.  66, 
an  action  by  an  employee  of  a  pack- 
ing company,  evidence  was  produced 
to  show  that  the  plaintiff,  while  at 
work,  became  infected  with  a  disease 
known  as  "charbon,"  which  he 
claimed  was  caused  by  handling  in- 
fected meat.  After  laying  down  the 
well-established  principle  as  to  the 
duty  of  the  master  to  furnish  the  serv- 
ant a  safe  place  to  work,  the  court 
continued:  "The  same  principle  is 
applicable  where  the  servant  is 
put  to  work  on  material  that  16 
dangerous  to  his  health  or  life.  TUe 
duty  of  the  master  in  this  respect 
is  primary  and  unassignable;  that  is, 
he  becomes  responsible  for  the  negli- 
genre  or  inexperience  of  anyone  to 
whom  he  delegates  the  performance 
of  it." 

In  Pigeon  v.  W.  P.  Fuller  ft  Ck». 

(1909)  156  Cal.  691,  105  Pac.  976,  it 
appeared  that  the  plaintiff  was  em- 
ployed by  the  defendant  in  the  manu- 
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faoture  of  white  lead.  On  entering 
the  defendant's  employ  he  was  not 
warned  or  instructed  as  to  the  dan- 
ger connected  with  his  duties,  and  as 
«  result  the  plaintiff  suffered  from 
lead  poisoning.  The  court,  in  sustain- 
ing a  verdict  for  the  plaintiff,  said: 
"There  was  abundant  testimony  tend- 
ing to  show  that  the  process  of  the 
manufacture  of  white  lead,  as  con- 
ducted by  the  defendant,  was  danger- 
ous to  those  assisting  in  the  work,  the 
danger  arising  from  the  inhalation  of 
fumes  and  vapor  thrown  off  from  the 
melted  pig  lead,  and  of  particles  of 
dust  coming  from  the  metal  after  it 
had  been  corroded  in  the  process  of 
converting  it  into  white  lead.  The 
jury  was  fully  warranted  in  finding 
that  the  plaintiff  was  ignorant  of  this 
danger  when  he  entered  defendant's 
employ.  It  is  not  pretended  that  the 
defendant  ever  gave  him  any  warning 
or  instruction  with  regard  to  the  mat- 
ter, nor  that  it  ever  made  any  inquiry 
as  to  whether  or  not  he  had  had  any 
prior  experience  which  would  give 
him  any  knowledge  concerning  the 
danger.  As  we  have  already  sug- 
gested, it  certainly  cannot  be  said 
that  the  danger  of  lead  poisoning 
arising  from  the  melting  of  pig  lead 
or  the  handling  of  white  lead  is  so 
obvious  and  apparent  to  the  ordinary 
mind  that  the  plaintiff  must  be  held 
to  have  known  of  it,  and,  for  this  rea- 
son, the  defendant  was  not  justified 
in  assuming  that  he  had  the  requisite 
knowledge." 

In  Wiseman  t.  Carter  White  Lead 
Co.  (1916)  100  Neb.  684,  160  N.  W. 
986,  IS  N.  C.  C.  A.  1083,  the  same  rule 
was  laid  down  to  the  effect  that  the 
master  must  warn  the  servant  of  any 
disease  he  may  be  liable  to  contract 
while  performing  the  duties  of  his 
employment.  In  that  case  it  appeared 
that  the  plaintiff  was  poisoned  by  lead 
fumes,  and  that  he  had  not  been 
wanted  by  his  employer  that  the  in- 
halation of  such  fumes  would  result 
in  serious  injury.  The  court  cited 
and  followed  the  rule  laid  down  in 
the  Pigeon  Case,  supra,  saying:  "He 
may,  for  example,  have  observed  that 
tiie  melted  pig  lead  gave  off  fumes 
and  that  dast  arose  from  the  white 


lead  in  the  process  of  manufacture, 
and  that  this  involved  the  possibility 
of  some  degree  of  discomfort  or  in- 
jury, without  realizing  or  understand- 
ing that  the  very  serious  disorders 
from  which  he  claims  to  be  suffering 
were  a  probable  consequence.  In  the 
face  of  appellant's  contention,  strong- 
ly urged  even  on  appeal,  that  there  is 
no  danger  in  the  employment  in  ques- 
tion, it  can  hardly  be  claimed  that 
the  plaintiff  must,  as  matter  of  law, 
be  held  to  have  known  that  the  in- 
halation of  the  fumes  and  dust  had  a 
tendency  to  produce  lead  poisoning, 
with  its  accompaniment  of  loss  of 
teeth,  paralysis,  and  derangement  of 
the  digestive  organs.  This  is  not  a 
fact  of  universal  knowledge,  nor  was 
it  necessarily  apparent  to  one  em- 
ployed, even  for  a  long  time,  in  de- 
fendant's work.  The  risks  assumed 
by  a  servant  are  only  the  ordinary 
risks  of  the  employment.  He  does 
not  assume  the  risk  of  hidden  dangers 
which  are,  to  the  knowledge  of  the 
master,  not  apparent  to  him." 

In  Thompson  ▼.  United  Laboratories 
Co.  (1916)  221  Mass.  276,  100  N.  E. 
1042,  it  appeared  that  the  plaintiff 
was  employed  to  work  around  arsenic, 
and  while  so  doing  was  poisoned  by 
inhaling  the  dust  from  the  prepara- 
tion which  she  was  handling.  The 
court  said:  "The  defendant,  admit- 
ting that  a  warning  was  not  given,  in- 
sists that  a  warning  would  have  been 
of  no  avail  because  the  plaintiff  had 
no  way  of  knowing  that  the  inhala- 
tions might  poison  her,  and  because 
the  purpose  of  a  warning  is  to  enable 
the  employee  to  work  in  safety.  But 
a  warning  of  an  unknown  and  unex- 
pected danger  affords  also  an  oppor^ 
tunity  to  the  employee  to  determine 
whether  the  contract  of  employment 
shall  be  enlarged  so  as  to  include 
what  is  to  him  a  new  situation,  or 
whether  it  shall  be  abandoned.  Con- 
sidering the  nature  of  a  contract  of 
employment,  and  in  connection  there- 
with the  frequent  hardship  of  the 
application  of  the  doctrine  of  the  as- 
sumption of  the  risk,  it  would  seem 
that  the  later  consideration  is  tiie 
basic  reason  for  requiring  a  warn- 
ing.   It  is  not  necessary  that  the  per- 
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■on  to  be  harmed  or  the  form  which 
the  injury  shall  assume  should  have 
been  foreseen.  'It  is  enough  that  it 
BOW  appears  to  have  a  natural  and 
probable  consequence.' " 

In  Niclcel  v.  Columbia  Paper  Stock 
Go.  (1902)  96  Mo.  App.  226,  68  S.  W. 
955,  it  appeared  that  ttae  plaintiff  was 
employed  to  assort  papers,  and,  while 
BO  doinir,  contracted  a  disease  from  in- 
halinsr  dust  and  disease  germs  there- 
from. The  paper  and  other  matter  had 
been  collected  from  a  hospital,  and 
were  manifestly  of  a  poisonous  nature. 
The  court  held  that  while  a  servant 
assumes  an  ordinary  risk  under  these 
circumstances,  he  does  not  as- 
sume the  risk  of  assorting  poisonous 
waste,  and  said:  "And  if  the  busi- 
ness was  such  that  such  an  injury  as 
happened  to  plaintiff  was  likely  to 
unavoidably  follow,  then  it  was  de- 
fendant's du^  to  have  warned  the 
plaintifF  of  the  danger,  or  to  have 
taken  precautions  against  such  con- 
sequences. ...  In  this  case  the 
danger  of  disease  and  other  injuries 
from  the  business  in  which  defend- 
ant was  engaged  was  so  reasonably 
likely  to  follow  that  it  was  at  least 
properly  asked  of  the  jury  whether 
prudence  and  care  would  not  have 
suggested  inspection  of  the  material 
before  turning  it  over  to  employees 
for  sorting." 

Ill,  lAmttotion  of  rule. 

A  master  is  not  bound  to  warn  his 
servant  of  the  danger  of  contracting 
an  occupational  disease  unless  he  is 
in  a  position  to  have  greater  knowl- 
edge than  the  servant  of  the  existence 
of  that  danger.  Potter  v.  Richard- 
son A  R.  Co.  (1916)  6  Boyce  (DeL) 
314,  99  Atl.  540;  Pinkley  v.  Chicago  & 
E.  I.  R.  Co.  (1910)  246  lU.  370,  85 
LJIJL(N.S.)  679,  92  N.  E.  896,  1  N. 
&  C.  A.  480,  reversing  (1909)  161  111. 
App.  S66;  Canfield  v.  Iowa  Dairy  Sep- 
arator Co.  (1916)  172  Iowa,  164,  164 
N.  W.  434;  Gould  v.  Slater  Woolen  Co. 
(1888)  147  Mass.  815,  17  N.  E.  631; 
Hysell  V.  Swift  &  Co.  (1899)  78  Mo. 
App.  39;  Corcoran  v.  Wanamaker 
(1898)  185  Pa.  496,  39  Atl.  1108,  4 
Am.  Neg.  Rep.  341. 

In  Potter  v.  Richardson  ft  R.  C!o. 


(1915)  6  Boyce  (Del.)  314,  99  At). 
640,  a  demurrer  was  sustained  to  a 
declaration  alleging  that  the  plain- 
tiff was  employed  to  dress  poultry 
preparatory  to  canning,  and  that 
while  performing  the  duties  of  her 
employment  a  scratch  on  her  hand  be- 
came infected  with  blood  poisoning, 
because  of  the  defendant's  negligence 
in  furnishing  decayed  carcasses  to 
work  on.  It  was  held  that  there  was 
no  duty  imposed  on  the  defendant  un- 
der these  circumstances  to  instruct 
the  plaintiff  respecting  her  employ- 
ment or  warn  her  of  any  danger  that 
might  happen  therefrom.  The  court 
said:  "The  servant  must  have  had 
much  experience  in  the  business  or 
considerable  knowledge  of  the  condi- 
tions existing  and  materials  employed 
to  have  appreciated  the  risk  and 
danger  incident  to  his  employment" 

In  Pinkley  v.  Chicago  &  E.  I.  R.  Co. 
(1910)  246  ni.  870,  36  L.R.A.(N.S.) 
679,  92  N.  E.  896, 1  N.  C.  C.  A.  480,  re- 
versing (1909)  151  111.  App.  356,  the 
familiar  rule  that  a  master  is  not 
an  insurer  of  his  servants  was  ap- 
plied in  a  case  wherein  it  appeared 
that  the  plaintiff  was  permanently 
poisoned  by  the  handling  of  lumber 
treated  with  a  coal  tar  preparation. 
The  record  showed  that  with  a  single 
exception  plaintiff  was  the  only  per- 
son who  had  ever  received  permanent 
injuries  from  the  creosote  or  creosote 
fumes.  The  court  said :  "Under  such 
circumstances,  a  finding  that  appel- 
lant knew,  or  by  exercising  ordinary 
diligence  might  have  known,  that  the 
coal  tar  preparation  was  liable  to 
produce  the  injuries  of  which  the  ap- 
pellee complains,  is  manifestly  with- 
out any  evidence  whatever  to  support 
it.  If  the  appellant  did  not  know,  or 
by  exercising  ordinary  diligence  could 
not  have  known,  that  such  injuries 
were  liable  to  result,  then  the  law 
did  not  impose  any  duty  upon  it  to 
warn  appellee  of  the  danger  of  re- 
ceiving such  injuries,  before  or  at 
the  time  of  giving  the  order,  which 
appellee  alleges  was  negligently  giv- 
en." 

In  Canfield  v.  Iowa  Dairy  Separa- 
tor Co.  (1915)  172  Iowa,  164,  154  N. 
W.  434,  it  appeared  that  the  plain- 
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tiff  was  poisoned  from  handling  parts 
of  machinery  saturated  with  muriatic 
acid.  It  did  not  appear  that  the  de- 
fendant knew  of  the  poisonous  nature 
Of  this  acid.  The  court  in  dismissing 
the  complaint  cited  and  followed  the 
rule  laid  down  in  the  Pinkley  Case 
(IlL)  supra,  and  said:  "In  the  in- 
stant case  the  record  fails  to  show 
that  the  defendant  knew  that  the  use 
<tf  muriatic  acid  in  the  manner  in 
which  it  was  used  imperiled  the 
health  or  safety  of  the  plaintiff,  and 
fails  to  disclose  a  state  of  facts  from 
which  it  would  be  reasonably  in- 
ferred that  by  the  exercise  of  reason- 
able care  it  could  or  should  have 
known.  It  cannot  be  held,  therefore, 
for  negligence  in  the  use  of  muriatic 
acid  in  the  way  and  for  the  purposes 
for  which  it  was  used." 

la  Gould  V.  Slater  Woolen  Go. 
(1888)  147  Maes.  815,  17  N.  E.  631. 
it  appeared  that  the  plaintiff  was 
poisoned  by  the  handling  of  cloth 
which  had  been  dyed.  Liability  was 
sought  to  be  established  against  the 
defendants  for  their  failure  to  warn 
t^e  plaintiff  of  the  poison.  The  court 
held  that  no  such  duty  rested  in  the 
defendants,  as  the  poisoning  was  not 
a  result  which  the  defendants  were 
bound  to  have  contemplated  as  likely 
to  happen. 


In  Hysell  ▼.  Swift  &  Go.  (1899)  78 
Mo.  App.  39,  a  laborer  sued  his  env- 
ployer  for  the  loss  of  his  sight  caused 
by  bacteria,  germinated  from  animal 
matter  in  a  beef  packing  house  which, 
floating  in  the  air,  lodged  in  his  ey*. 
The  court  held  that  there  had  been  n» 
failure  on  defendant's  part  to  warn 
Its  servants  of  this  danger,  as  it  waa 
-highly  improbable  that  such  an  acci- 
dent would  happen. 

In  Corcoran  v.  Waaamaker  (1898) 
185  Pa.  496,  39  Atl.  1108.  4  Ant. 
Neg.  Rep.  341,  it  appeared  tiiaft 
a  servant  in  a  laundry  lost  her 
eyesight  as  the  result  of  being  af- 
fected by  the  fumes  of  certain  acids 
used  therein.  The  court  held  that  no 
liability  rested  on  her  employer,  say- 
ing: "There  is  no  evidence  that  tiie 
defendants  had  any  knowledge  that 
the  use  of  the  acids  complained  of 
would  produce  the  disease  from  which 
the  plaintiff  suffered,  and  there  waa 
no  proof  that  it  was  not  customary  ta 
use  acids  in  laundries  in  the  same 
manner  and  proportions  as  they  were 
used  in  the  laundry  business  eoa- 
ducted  by  the  defendants.  The  case 
was  therefore  destitute  of  the  evi- 
dence necessary  to  establish  the 
charge  of  negligence  without  which 
there  could  be  no  recovery." 

B.  as. 


SEARS,  ROEBUCK,  &  COMPANY 

V. 

FEDERAL  TRADE  COMMISSION. 


United  atatea  OVroutt  Court  of  Appealm,  Seventh  OirottU  —  Apra  »»,  1»1», 

(258  Fed.  307.) 

Unfair  trade  —  selling  commodity  below  cost 

1.  The  statute  forbidding  unfair  methods  of  competition  does  not  for- 
Ind  the  selling  of  a  particular  commodity  below  cost  if  it  is  not  connected 
with  representations  which  tend  to  injure  or  discredit  competitors. 

[See  note  on  this  question  beginning  on  page  366.] 


Evidence   —   unfair   competition   — 

suflBciency. 

2.  One  may  be  found  to  be  guilty  of 
Intentionally  injuring  and  discrediting 
competitors  by  falsely  leading  the  pub- 
lic to  believe  that  they  were  unfair 


dealers  by  falsely  advertising  that  be- 
cause of  his  handling  commodities  ia 
large  quantities  and  buying  direct 
from  manufacturers  and  producers  his 
goods  cost  less  and  therefore  he  could 
sell  for  less. 
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'—  Jndicdal  notice  —  goTemment  con- 
trol of  commoditiea. 

8.  The  Federal  Trade  Commission 
in  passing  upon  the  real  nature  of  a 
ehancred  attitude  of  a  merchant  toward 
marketinir  his  goods  may  take  judicial 
notice  of  the  government  war-time 
control  of  the  sale  and  consumption 
of  the  goods  in  question. 

[See  16  R.  C.  L.  1079,  1080.] 

Injonetion  —  effect  of  discontinuance 

of  objectiimable  practice. 

4.  That-  defendant  has  discontinued 
hia  allesred  wrongful  practice  is  no 
ground  for  refusing  to  issue  an  injunc- 
tion against  him  if  he  attacks  the  stat- 
ute under  which  it  is  sought  as  void. 


and  asserts  that  even  if  valid  he  has 
not  infringed  it. 

[See  14  R.  C.  L.  808.] 
Statute  —   IndefinitenesK  —  nnfair 

methods  of  trade. 

5.  A  statute  forbidding  unfair  meth- 
ods of  competition  is  not  void  for  in- 
definiteness. 

[See  25  R.  C.  L.  810-812.] 
—  delegation  of  power  —  constitation- 
alitjr. 

6.  No  unconstitutional  delegation  of 
legislative  or  judicial  power  occurs  in 
conferring  upon  a  Commission  power 
to  find  facts  and  declare  them  to  be  a 
violation  of  the  statute  against  unfair 
methods  of  competition  in  business. 

[See  6  R.  C.  L.  179.] 


(Alschuler,  Circuit  Judge,  dissents  in  part.) 


Original  petition  to  review  an  order  of  the  respondent,  commanding 
petitioner  to  desist  from  certain  unfair  methods  of  competition  in  com- 
merce. Commission  directed  to  modify  orders,  and  petition  denied  in  oUier 
respects. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  I>efore  Baker  and  Alschuler,     221  U.  S.  1,  43,  60,  65  L.  ed.  619,  638, 


Circuit  Judges,  and  Carpenter,  District 
Judge. 

Messrs.  Sidney  Adler  and  Charles 
Lederer,  for  petitioner: 

A  restraining  order  is  not  a  punitive 
remedy  and  is  improper  as  a  punish- 
ment for  past  wrongs,  and  should  not 
be  issued  to  prevent  the  doing  of  an 
act  unless  the  complainant  shows  rea- 
sonable grounds  for  apprehending 
that  it  will  otherwise  be  done. 

High,  Inj.  §  23;  Owen  v.  Ford,  49 
Mo.  436 ;  Seward  County  v.  Stoufer,  47 
Kan.  287,  27  Pac.  1000;  Barber  County 
V.  SmitK  48  Kan.  331,  29  Pac.  665; 
Reynolds  v.  Everett,  144  N.  Y.  189,  89 
N.  B.  72. 

Section  5  of  the  Federal  Trade  Com- 
mission Act  did  not  enlarge  the  cat- 
egory of  unfair  methods  of  competition 
in  commerce. 

United  States  v.  American  Tobacco 
Co.  221  U.  S.  106,  55  L.  ed.  663,  31  Sup. 
CL  Rep.  682;  Standard  Oil  Co.  v.  Uni- 
ted States,  221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  602, 
Ann.  Cas.  1912D,  784;  Mogul  S.  S.  Co. 
V.  McGregor,  L.  R.  23  Q.  B.  Div.  698. 

Mr.  Alfred  Beck  also  for  petitioner. 

Mr.  John  Walsli,  for  respondent: 

Section  6  of  the  Trade  Commission 
Act  makes  uiilawf  ul  acts  not  thereto- 
fore unlawful. 

Standard  Oil  Co.  ▼.  United  States, 


641,  34  L.R.A.(N.S.)  834,  31  Sup.  Ct 
Rep.  502,  Ann.  Cas.  1912D,  734;  Ocean- 
ic Steam  Nav.  Co.  v.  Stranahan,  214  U. 
S.  820,  333,  53  L.  ed.  1013,  1019,  29 
Sup.  Ct.  Rep.  671 ;  Mannington  v.  Hock- 
ing Valley  R.  Co.  183  Fed.  155. 

The  term,  "unfair  methods  of  com- 
petition," declares  a  suf&ciently  def- 
inite rule  for  the  guidance  of  the 
Commission  and  the  act  does  not  there- 
fore delegate  legislative  power. 

Mason  v.  Hoyle,  66  Conn.  255,  14 
Atl.  786;  First  Nat.  Bank  v.  Harper, 
61  Minn.  375,  63  N.  W.  1079;  Rice  v. 
Madelia  Farmers'  Warehouse  Co.  87 
Minn.  398,  92  N.  W.  225;  Yates  v.  Hu- 
Bon,  8  App.  D.  C.  98;  28  Am.  A  Eng. 
Enc.  Law,  2d  ed.  848;  Nims,  Unfair 
Business  Competition,  pp.  1,  385; 
Sperry  A  H.  Co.  v.  Weber,  161  Fed. 
219;  Evenson  v.  Spaulding,  9  L.R.A. 
(N.S.)  904,  82  C.  C.  A.  263,  150  Fed. 
617;  Standard  Oil  Co.  v.  Doyle,  118 
Ky.  662,  111  Am.  St.  Rep.  331,  82  S. 
W.  271;  Commercial  Acetylene  Co.  v. 
Avery  Portable  Lighting  Co.  152  Fed. 
642;  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  43,  56  L.  ed.  688,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct  Rep.  502,  Ann. 
Cas.  1912D,  734;  International  News 
Service  v.  Associated  Press,  248 
U.  S.  216,  63  L.  ed.  211,  2  A.L.R.  293, 
39  Sup.  Ct  Rep.  68;  Hitchman  Coal  k 
Coke  Go.  V.  Mitchell,  245  U.  S.  229, 259, 
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62  L.  ed.  260,  279,  LJI.A.1918C,  497, 
88  Sup.  Ct.  Rep.  65,  Ann.  Cas.  1918B, 
461;  United  States  v.  Patterson,  205 
Fed.  292;  Portland  R.  Light  &  P.  Co. 
V.  Railroad  Commission,  229  U.  S.  897, 
57  L.  ed.  1248,  33  Sup.  Ct  Rep.  820. 

The  act  confers  upon  the  Commis- 
sion the  power  to  determine  what 
constitutes  unfair  methods  of  competi- 
tion. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Inter- 
state Commerce  Commission,  206  U. 
S.  142,  149,  51  L.  ed.  995,  27  Sup.  CL 
Rep.  648 ;  Illinois  C.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441, 
61  L.  ed.  1128,  27  Sup.  Ct.  Rep.  700; 
Pennsylvania  R.  Co.  v.  International 
Coal  Min,  Co.  230  U.  S.  184,  196,  57  L. 
ed.  1446,  1451,  33  Sup.  Ct.  Rep.  893, 
Ann.  Cas.  1915A,  315;  Mitchell  Coal 
&  Coke  Co.  V.  Pennsylvania  R.  Co.  230 
U.  S.  247,  257,  57  L.  ed.  1472,  1476,  33 
Sup.  Ct.  Rep.  916;  Morrisdale  Coal  Co. 
V.  Pennsylvania  R.  Co.  230  U.  S.  304, 
313,  57  L.  ed.  1494,  1497,  33  Sup.  Ct. 
Rep.  938 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
United  States,  232  U.  S.  199,  221,  58 
L.  ed.  568,  577,  34  Sup.  Ct.  Rep.  291 ; 
United  States  v.  Du  Pont  De  Nemours, 
188  Fed.  127. 

The  facts  found  by  the  Commission 
constitute  unfair  methods  of  competi- 
tion within  the  meaning  of  the  act. 

Harris  v.  Rosenberger,  13  L.R.A. 
(N.S.)  762,  76  C.  C.  A.  225,  145  Fed. 
449. 

Baker,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  Is  an  original  petition  to 
review  an  order  entered  by  the  re- 
spondent, the  Federal  Trade  Com- 
misaion,  against  the  petitioner.  Sears, 
Roebuck,  &  Company,  a  corporation, 
commanding  the  petitioner  to  desist 
from  certain  unfair  methods  of  com- 
petition in  commerce.  Respondent's 
order  was  based  on  its  complaint, 
filed  on  February  26,  1918,  on  the 
petitioner's  answer,  and  on  a  writ- 
ten stipulation  of  facts.  Procedure 
before  the  Commission  and  also  be- 
fore this  court  on  review  is  pre- 
scribed in  J  6  of  the  act  to  create  a 
Federal  Trade  Commission,  ap- 
proved on  September  26,  1914  (38 
Stat,  at  L.  719,  chap.  311,  Comp. 
Stat.  §  8836e,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  577).  Respondent's  authority 
over  the  subject-matter  of  its  or- 
der is  derived  from  the  following 


provision  in  the  same  section:  "Un- 
fair methods  of  competition  in  com- 
merce are  hereby  declared  unlaw- 
ful." Section  4  is  a  dictionary  of 
terms  used  in  the  act.  "Commerce" 
means  interstate  or  foreign  com- 
merce; but  the  general  term,  "un- 
fair methods  of  competition,"  is  no- 
where defined  specifically,  nor  is 
there  a  schedule  of  methods  that 
shall  be  deemed  unfair. 

In  its  complaint  respondent 
averred  that  petitioner  is  engaged  in 
interstate  and  foreign  commerce, 
conducting  a  "mail-order"  business ; 
that  petitioner  for  more  than  two 
years  last  past  has  practised  unfair 
methods  of  competition  in  bommeree 
by  false  and  misleading  advertise- 
ments and  acts,  design^  to  injure 
and  discredit  its  competitors  and  to 
deceive  the  general  public,  in  the  fol- 
lowing ways: 

(1)  By  advertising  that  petition- 
er, because  of  large  purchases  of 
sugar  and  quick  disposal  of  stock, 
is  able  to  sell  sugar  at  a  price  lower 
than  others  offering  sugar  for  sale; 

(2)  By  advertising  that  petition- 
er is  selling  its  sugar  at  a  price  much 
lower  than  that  of  its  competitors, 
and  thereby  imputing  to  its  competi- 
tors the  purpose  of  charging  more 
than  a  fair  price  for  their  sugar; 

(3)  By  selling  certain  of  its  mer- 
chandise at  less  than  cost  on  the 
condition  that  the  customer  simul- 
taneously purchase  other  merchan- 
dise at  prices  which  give  petitioner 
a  profit  on  the  transaction,  without 
letting  the  customer  know  the  facts ; 

(4)  By  advertising  that  the  qual- 
ity of  merchandise  sold  by  its  com- 
petitors is  inferior  to  that  of  similar 
merchandise  sold  by  petitioner,  and 
that  petitioner  buys  certain  of  its 
merchandise  in  markets  not  acces- 
sible to  its  competitors,  and  is  there- 
fore able  to  give  better  advantages 
in  quality  and  price  than  those 
offered  by  its  competitors. 

Petitioner  extensively  circulated 
the  following  advertisements,  among 
others : 

"We  can  afford  to  gbre  this  guar- 
anty of  a  'less  than  wholesale  i^rioe' 
because  we  are  among  the  largest 
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distributors  of  sugar  wholesale  or 
retail  in  the  world.  We  sell  every 
years  85,000,000  pounds  of  sugar. 
And,  buying  in  such  vast  quantities, 
and  buying  directly  from  the  refin- 
eries, we  naturally  get  our  sugar  for 
less  money  than  other  dealers." 

'Tor  instance,  every  grocer  car- 
rier granulated  sugar  in  stock,  but 
does  he  tell  you  which  kind?  There 
are  two  kinds — granulated  cane' 
sugar  and  granulated  beet  sugar — 
and  they  look  exactly  alike.  Some 
people  prefer  the  one  and  some  the 
other.  But  beet  sugar  usually  costs 
less  than  cane  sugar,  so  if  you  are 
getting  beet  sugar  you  should  pay 
less  for  it.  Do  you  know  which  kind 
you  are  getting  and  which  you  are 
paying  for? 

"Our  teas  have  a  pronounced,  yet 
delicate,  tea  flavor  with  an  appeal- 
ing fragrance,  because  we  spare 
neither  time  nor  expense  to  get  the 
very  best  the  greatest  tea  gardens 
of  the  world  can  produce. 

'Tirst,  because  of  the  difficulty 
of  getting  in  this  country  the  exact 
chiuticter  and  flavor  of  certain  teas, 
we  do  our  own  importing  and  criti- 
cally test  every  tea.  Our  represent- 
ative goes  to  the  various  t«i-grow- 
ing  countries  and  makes  the  selec- 
tion in  person.  Then,  the  greatest 
care  is  taken  to  get  only  first-crop 
pickings  from  upland  soU. 

"Also,  by  buying  direct  from  the 
tea  garidens  while  the  (crops  are 
being  harvested,  we  are  able  to  have 
them  always  perfectly  fresh. 

"It  would  be  natural  for  you  to 
conclude  that  all  this  care  in  buying 
and  selecting  would  make  our  teas 
very  high  in  price,  but  in  reality,  our 
prices  are  unusually  low  for  such 
high  quality.  Here  is  a  reason ;  By 
buying  direct  from  the  tea  gardens 
we*  cut  out  the  middleman's  profit." 

"Over  land  and  sea,  from  the 
greatest  coffee  regions  in  the  world, 
we  bring  you  the  choicest  of  the 
crop  and  make  it  possible  for  you  to 
have  that  fresh,  savory,  and  fra- 
grantly tempting  cup  of  coffee  for 
your  breakfast.  You  see,  we  buy  di- 
rect from  the  best  plantations  in  the 
w(^.    We  get  the  pick  of  the  crop 
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— ^upland  coffees  from  rich,  healthy 
soil  and  growers  of  unquestioned  ex- 
perience and  skill.  We  buy  enormous 
quantities  and  pay  cash,  thus  mak- 
ing it  possible  to  offer  our  customers 
the  very  best  coffees  at  very  low 
prices." 

Petitioner's  sales  of  sugar  during 
the  second  half  of  1915  amounted 
to  $780,000  on  which  it  lost  $196,- 
000.  Petitioner  used  sugar  as  a 
"leader"  ("You  save  2  to  4  cents  on 
every  pound"),  offering  a  limited 
amount  at  the  losing  price  in  con- 
nection with  a  required  purchase  of 
other  commodities  at  prices  high 
enough  to  afford  petitioner  a  satis- 
factory profit  on  the  transaction  as 
a  whole,  without  letting  the  cus- 
tomer know  that  the  sugar  was 
being  sold  on  any  other  basis  than 
that  of  the  other  commodities.  Pe- 
titioner obtained  its  sugar  in  the 
open  market  from  refiners  and 
wholesalers.  Competitors  got  their 
sugar  from  the  same  sources,  of  the 
same  quality  and  at  the  same  price. 
Sugar  is  a  staple  in  the  market. 
Price  concessions  upon  large  pur- 
chases are  unobtainable.  From  the 
facts  respecting  petitioner's  meth- 
ods of  advertising  and  buying  and 
selling  sugar  respondent  found,  and 
properly  w>,  in  our  j.^^,,,^ 
judgment,  that  pe-  vntntr  <>i>mp«. 
titioner  intentional-  JjeaJ^""" 
ly  injured  and  dis- 
credited its  competitors  by  falsely 
leading  the  public  to  believe  that  the 
competitors  were  unfair  dealers  in 
sugar  and  the  other  commodities 
which  petitioner  was  offering  in  con- 
nection with  sugar. 

Petitioner  purchased  75  per  cent 
of  its  teas  from  wholesalers  and  im- 
porters in  the  United  States.  The 
remainder  it  purchased  through  its 
representative  Peterson  in  Japan; 
but  there  was  no  proof  that  Peter- 
son made  or  was  qualified  to  make 
"selections  in  person"  or  "first-crop 
pickings  from  upland  soil."  All  of 
petitioner's  coffees  were  purchased 
from  wholesalers  and  importers  in 
the  United  States.  Respondent 
found  that  petitioner's  advertise- 
ments of  teas  and  coffees  were  false 
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and  desisrned  to  deceive  the  public 
and  injure  competitors. 

By  the  order,  issued  on  June  24, 
1918,  petitioner  was  commanded  to 
desist  from 

"(1)  Circulating  throughout  the 
states  and  territories  of  the  United 
States  and  the  District  of  Ck)lumbia 
catalogues  containing  advertise- 
ments offering  for  sale  sugar,  where- 
in it  is  falsely  represented  to  its  cus- 
tomers or  prospective  customers  of 
said  defendant,  or  to  customers  of 
competitors,  or  to  the  public  gener- 
ally, or  leads  them  to  believe  that, 
because  of  large  purchasing  power 
and  quick-moving  stock,  defendant 
is  able  to  sell  sugar  at  a  price  lower 
than  its  competitors ; 

"(2)  Selling,  or  offering  to  sell, 
sugar  below  cost  through  catalogues 
circulated  throughout  the  states  and 
territories  of  the  United  States  and 
the  District  of  Columbia  among  its 
customers,  prospective  customers, 
and  customers  of  its  competitors ; 

"(3)  Circulating  throughout  the 
various  states  and  territories  of  the 
United  States  and  the  District  of 
Columbia,  among  customers,  pros- 
pective customers,  and  customers  of 
its  competitors,  catalogues  contain- 
ing advertisements  representing 
that  defendant's  competitors  do  not 
deal  justly,  fairly,  and  honestly  with 
their  •  customers ; 

"(4)  Circulating  throughout  the 
various  states  and  territories  of  the 
United  States  and  the  District  of 
Columbia,  among  customers,  pro- 
spective customers,  or  customers  of 
its  competitors,  catalogues  contain- 
ing advertisements  offering  for  sale 
its  teas,  in  which  said  advertise- 
ments it  falsely  stated  that  the  de- 
fendant sends  a  special  representa- 
tive to  Japan  who  personally  goes 
into  the  tea  gardens  of  said  country 
and  personally  supervises  the  pick- 
ing of  such  teas ; 

"  (5)  Circulating  through  the  va- 
rious states  and  territories  of  the 
United  States  and  the  District  of  Co- 
lumbia, among  customers,  prospec- 
tive customers,  or  customers  of  its 
competitors,  catalogues  containing 
advertisements  offering  for  sale  its 


coffees,  in  which  it  falsdy  stated 
that  the  defendant  purchases  all  of 
its  coffees  direct  from  the  best  plan- 
tations in  the  world." 

I.  Petitioner  insists  that  the  in- 
junctional  order  was  improvidently 
issued  because,  before  the  complaint 
was  filed  and  the  hearing  had,  peti- 
tioner had  discontinued  the  methods 
in  question,  and,  as  stated  in  its  an- 
swer, had  no  intention  of  resuming 
them.  For  example,  no  sugar  offers 
of  the  character  assailed  were  made 
after  August,  1917.  But  respondent 
was  required  to  find  from  all  the  evi- 
dence before  it  what  was  the  real 
nature  of  petitioner's  attitude.  It 
was  permissible  for  .  ..  .  .  _^ 
res^ndent  to  take  Z^aJ^LlZ^** 
judicial  notice  of  ^iSJSii'  *•"•' 
the    government's 

war-time  control  of  sugar  sales  and 
consumption.  It  was  also  proper  to 
note  that  petitioner  was  contending 
(and  still  contends)  that  the  act  is 
void  for  indefinlteness,  that  the  act 
is  unconstitutional,  and  that  the  act, 
even  if  valid  under  any  proper  con- 
struction, has  not  been  infringed  by 
petitioner's  practices.  In  Goshen 
Mfg.  Cb.  V.  Hubert  A.  Myers  Mfg. 
Co.  242  U.  S.  202,  61  L.  ed.  248,  87 
Sup.  Ct.  Rep.  105,  which  was  a  suit 
for  infringement  of  a  patent,  the  de- 
fendant company  averred  and  intro- 
duced evidence  to  prove  that  six 
months  before  the  bill  was  filed,  and 
with  notice  to  complainant,  it  had 
sold  its  factory,  wound  up  its  busi- 
ness, and  had  no  intention  of  resum- 
ing. But  throughout  the  interven- 
ing period,  and  also  in  the  answer  to 
the  bill,  the  defendant  company  was 
attacking  the  validity  of  the  patent 
and  the  right  of  the  complainant  to 
compel  desistance.  This  conduct 
was  held  io  be  such  a  continuing 
menace  as  to  justify  the  mainte- 
nance of  the  bill. 
So  here,  no  assur-  itf^r"f*«;;- 

ance      is      m      sight    conttnutace  of 

that    petitioner,    if  J^iU:"*"* 
it  could  shake  re- 
spondent's hand  from  its  shoulder, 
would    not    continue    its    former 
course. 

II.  Petitioner  urges  tikat  the  dec* 
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laration  of  §  5  must  be  held  void  for 
indefiniteness  unless  the  words,  "un- 
fair methods  of  competition,"  be 
construed  to  em- 
brace no' more  than 
acts  which  on  Sep- 
tember 26,  1914, 
when  Consfress  spoke,  were  identi- 
fiable as  acts  of  unfair  trade  then 
condemned  by  the  common  law  as 
expr^sed  in  prior  cases.  But  the 
phrase  is  no  more  indefinite  than 
"due  process  of  law."  The  general 
idea  of  that  phrase  as  it  appears  in 
eonstitutions  and  statutes  is  quite 
wen  known ;  but  we  have  never  en- 
countered what  purported  to  be  an 
all-embracinsr  schedule  or  found  a 
specific  definition  that  would  bar  the 
continuing  processes  of  judicial  in- 
dasion  and  exclusion  based  upon  ac- 
cumulating experience.  If  the  ex- 
pression, "unfair  methods  of  compe- 
tition," is  too  uncertain  for  use,  then 
under  the  same  condemnation  would 
fall  the  innumerable  statutes  which 
predicate  rights  and  prohibitions 
upon  "unsound  mind,"  "undue  influ- 
ence," "unfaithfulness,"  "unfair 
use,"  "unfit  for  cultivation,"  "unrea- 
sonable rate,"  "unjust  discrimina- 
tion," and  the  like.  This  statute  is 
remedial,  and  orders  to  desist  are 
civil ;  but  even  in  criminal  law  conr 
▼ictions  are  upheld  on  statutory  pro- 
hibitions of  "rebates  or  conces- 
sions," or  of  "schemes  to  defraud," 
without  any  schedule  of  acts  or 
specific  definition  of  forbidden  con- 
duct, thus  leaving  the  courts  free 
to  condemn  new  and  ingenious  ways 
that  were  unknown  when  the  stat- 
utes were  enacted.  Why?  Because 
the  general  ideas  of  "dishonesty" 
and  "fraud"  are  so  well,  widely,  and 
uniformly  understood  that  the  gen- 
eral terms,  "rebates  or  concessions," 
and  "schemes  to  defraud,"  are  suffi- 
ciently accurate  measures  of  con- 
duct. 

On  the  face  of  this  statute  the  leg- 
islative intent  is  apparent.  The  com- 
missioners are  not  required  to  aver 
and  prove  that  any  competitor  has 
been  damaged  or  that  any  purchaser 
has  been  deceived.  The  commis- 
sioners,  representing  the   govem- 
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ment  as  parens  patriae,  are  to  exer- 
cise their  common  sense,  as  in- 
formed by  their  knowledge  of  the 
general  idea  of  unfair  trade  at  com- 
mon law,  and  stop  all  those  trade 
practices  that  have  a  capacity  or  a 
tendency  to  injure  competitors  di- 
rectly or  through  deception  of  pur- 
chasers, quite  irrespective  of  wheth- 
er the  specific  practices  in  question 
have  yet  been  denounced  in  common- 
law  cases.  But  the  restraining  or- 
der of  the  commissioners  is  merely 
provisional.  The  trader  is  entitled 
to  his  day  in  court,  and  there  the 
same  principles  and  tests  that  have 
been  applied  under  the  common  law 
or  under  statutes  of  the  kinds  here- 
inbefore recited  are  expected  by 
Congrress  to  control.  This  prima 
facie  reading  of  legislative  intent  is 
confirmed  by  reference  to  committee 
reports  and  debates  in  Congress, 
wherein  is  disclosed  a  refusal  to 
limit  the  Commission  and  the  court 
to  a  prescribed  list  of  specific  acts. 
Cong.  Rec.  63d  Cong.  2d  Session, 
pp.  13, 18,  583, 12,246.  And  this  in- 
terpretation is  not  affected  by  the 
subsequent  adoption  of  the  Clayton 
Act,  October  15,  1914  (38  Stat,  at 
L.  731,  chap.  323),  condemning  cer- 
tain specific  acts. 

in.  But  such  a  construction  of  § 
5,  according  to  petitioner's  urge, 
brings  about  an  unconstitutional 
delegation  of  legislative  and  judicial 
power  to  the  Commission.  Grants 
of  similar  authority  to  administra- 
tive officers  and  bodies  have  not  been 
found  repugnant  to  the  Constitution. 
Buttfield  V.  Stranahan,  192  U.  S. 
470,  48  L.  ed.  525,  24  Sup.  Ct.  Rep. 
349;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  865,  51  L.  ed.  527. 
27  Sup.  Ct.  Rep.  367;  Pennsylvania 
R.  Co.  V.  International  Coal  Min.  Co. 
230  U.  S.  184,  57  L,  ed.  1446, 33  Sup. 
Ct.  Rep.  893,  Ann.  Cas.  1915A,  815; 
National  Pole  Co.  v.  Chicago  &  N. 
W.  R.  Co.  127  C.  0.  A.  561,  211  Fed. 
66. 

With  the  increasing  complexity  of 
human  activities,  many  situations 
arise  where  governmental  control 
can  be  secured  only  by  the  "board" 
or  "commission"  form  of  legislation. 
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In  such  instances  Congress  declares 
the  public  policy,  fixes  the  general 
principles  that  are  to  control,  and 
enlarges  an  administrative  body  with 
the  duty  of  ascertaining  within  par- 
ticular fields  from  time  to  time  the 
facts  which  bring  into  play  the  prin- 
ciples established  by  Congress. 
Though  the  action  of  the  Commis- 
sion in  finding  the  facts  and  declar- 
ing them  to  be  specific  offenses  of 
the  character  embraced  within  the 
general  definition  by  Congress  may 
be  deemed  to  be  quasi  legislative,  it 
is  so  only  in  the  sense  that  it  con- 
verts the  actual  legislation  from  a 
static  into  a  dynamic  condition.  But 
the  converter  is  not  the  electricity. 
And  though  the  action  of  the  Com- 
mission in  ordering  desistance  may 
be  counted  quasi  judicial  on  account 
of  its  form,  with  re- 
spect to  power  it  is 
not  judicial,  because 
a  judicial  determination  is  only  that 
which  is  embodied  in  a  judgment  or 
decree  of  a  court  and  enforceable  by 
execution  or  other  writ  of  the  court. 
IV.  In  the  second  paragraph  of 
the  order  petitioner  is  commanded 
to  cease  selling  sugar  below  cost. 
We  find  in  the  statute  no  intent  on 
the  part  of  Congress,  even  if  it  has 
the  power,  to  restrain  an  owner  of 
property  from  selling  it  at  any  price 
that  is  acceptable  to  him  or  from 
giving  it  away.  But,  manifestly,  in 
making  such  a  sale  or  gift  the  own- 
er may  put  forward 
■  "iiin»  con^  representations  and 
moditr  fceiow  commit  acts  which 
have  a  capacity  or  a 
tendency  to  injure  or  to  discredit 
competitors  and  to  deceive  purchas- 
ers as  to  the  real  character  of  the 
transaction.  That  paragraph  should 
therefore  be  modified  by  adding  to 
it,  "by  means  of  or  in  connection 
\yith  the  representations  prohibited 
in  the  first  paragraph  of  this  order, 
or  similar  representation." 

Sufficient  appears  in  this  record 
and  in  the  presentation  of  the  case 
to  warrant  us  in  expressing  the  be- 
lief that  petitioner's  business  stand- 
ards were  at  least  as  high  as  those 
generally  prevailing  in  the  commer- 


cial world  at  the  times  in  question, 
and  that  the  action  of  the  Commisr 
sion  is  to  be  taken  rather  as  a  gen- 
eral illustration  of  the  better  metlw 
ods  required  for  the  future  than  a 
specific  selection  of  petitioner  for  re- 
proof on  account  of  its  conduct  is 
the  past. 

Respondent  is  directed  to  modify 
Its  order  as  above  stated;  and  in 
other  respects  the  petition  is  denied, 

Alschuler,  Circuit  Judge,  dissent- 
ing in  part: 

In  my  judgment  the  order  of  the 
Commission  should  be  further  modi- 
fied by  striking  out  the  third  para- 
graph, which  relates  to  alleged  rep- 
resentation, that  petitioner's  com- 
petitors do  not  deal  fairly  and  hon- 
estly with  their  customers.  In  so 
far  as  the  sugar,  coffee,  and  tea  ad- 
vertisements ascribe  petitioner's  as- 
serted lower  prices  and  superior 
qualities  to  quantity  purchases  and 
special  facilities  and  advantages  for 
inspection,  selection,  and  purchas- 
ing, they  would  tend  to  negative  any 
imputation  upon  competitors  of  un- 
fair dealing  with  their  patrons.  I 
believe  the  charge  of  imputing  to 
competitors  unfair  dealing  with 
their  patrons  rests  wholly  on  peti- 
tioner's so-called  "Caveat  Emptor" 
advertisement  in  its  catalogue  of 
March  and  April,  1916,  wherein  the 
public  is  cautioned  in  regard  to 
white  sugar,  stating  that  some  is 
cane  and  some  beet  sugar,  alike  in 
appearance,  but  the  former  usually 
higher  in  price;  that  petitioner 
plainly  designates  which  of  the  two 
it  offers,  and  the  query  is  suggested, 
where  else  are  goods  so  plainly  de- 
scribed, and  whether  the  customer 
gets  elsewhere  what  he  thinks  he  is 
buying.  It  seems  to  me  that  this 
does  not  amount  to  more  than  a 
statement  or  boast  that  petitioner, 
without  being  asked,  describes  the 
white  sugars  it  proposes  to  sell,  and 
the  intimation  is  carried  that  com- 
petitors do  not  volunteer  such 
description,  but  it  is  not  suggested 
that  they  actually  misrepresent  the 
truth. 

The  facts  before  the  Commission 
appear  by  stipulation,  and  those  con- 
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eeming  this  advertisement,  aside 
from  the  advertisement  itself,  are 
as  follows : 

"When  Mr.  A.  M.  Daly,  the  attor- 
ney in  charge  of  the  investigation  in 
these  proceedings,  was  in  Chicago  in 
March,  1916,  he  submitted  to  Mr.  A. 
V.  H.  Mory,  chief  chemist  of  Sears, 
Roebuck,  &  Comi>any,  and  Mr. 
Joseph  Scott,  manager  of  the  gro- 
cery department,  a  copy  of  the  ad- 
vertisement entitled  'Caveat  Emp- . 
tor*  hereinbefore  mentioned,  and 
hereto  attached,  and  requested  them 
to  state  their  views  as  to  this  par- 
ticular advertisement  and  what  it 
meant.  They  stated  that  this  adver- 
tisement was  for  the  purpose  of  call- 
ing attention  to  the  distinction  be- 
tween beet  sugar  and  cane  sugar, 
and  laying  stress  upon  the  point  of 
the  facilities  that  Sears,  Roebuck,  & 
Company  have  for  marking  every- 
thing plainly  so  that  the  customer 
would  know  better  from  description 
the  exact  nature  of  what  he  was 
baying.  After  this  explanation  Mr. 
Daly  went  to  his  hotel.  In  a  short 
time  Mr.  Mory  called  on  him  there, 
and  stated  in  substance  that  he  had 
submitted  the  above-mentioned  ad- 
vertisement to  Mr.  A.  H,  Loeb,  the 
vice  president  of  Sears,  Roebuck,  & 
Company,  and  that  Mr.  Loeb  said 
that  this  course  of  advertising  was 
unfair  and  unjust,  and  declared  that 
it  must  be  discontinued,  and  further 
that  it  was  against  the  policy  of  the 
house  to  send  out  such  advertise- 
ments. Thereupon,  on  March  28, 
1916,  Mr.  A.  V.  H.  Mory,  chief  chem- 
ist, wrote  to  the  Commission  in  part 
as  follows:  'The  young  man  who 
wrote  this  was  in  to-day,  and  I 
pointed  oat  to  him  wherein  he  had 
made  a  mistake  and  acted  against 
house  policy.  He  promised  to  use 
the  soft  pedal  on  all  references  to 
the  dealer  in  the  future.  He  tells 
me  that  this  is  an  angle  that  bad  not 
oectirred  to  him.  He  had  not 
thought  of  the  write-up  in  the  light 
of  a  criticism  of  the  dealer,  so  in- 
tent was  he  on  pointing  out  that, 
with  our  system  of  marking  every- 
thing plainly  and  our  facilities  for 
knowing  what  we  are  selling,  tiM 


customer  would  know  better  from 
our  description  the  exact  nature  of 
what  he  was  buying,  in  the  case  of 
those  things  difficult  to  judge,  than 
if  he  had  them  placed  before  him — 
which,  of  course,  is  true.' " 

But  assuming,  as  did  petitioner's 
vice  president,  that  this  advertise- 
ment does  carry  the  imputation  that 
competitors  deal  unfairly  with  their 
customers,  under  the  circumstances 
indicated  by  the  quotation,  ought 
this  advertisement  to  be  the  basis 
of  a  finding  and  order?  The  publi- 
cation was  in  the  catalogue  for 
March  and  April,  1916.  The  com- 
plaint was  filed  nearly  two  years 
afterwards.  The  act  authorizes  the 
Commission  to  proceed  when  it  shall 
have  reason  to  believe  that  unfair 
methods  of  competition  are  or  have 
been  used,  "and  if  it  shall  appear  to 
the  Commission  that  a  proceeding 
by  it  in  respect  thereof  would  be  of 
interest  to  the  public."  In  a  moni- 
tory proceeding  such  as  this  seems 
to  be,  it  could  hardly  be  said  that  it 
would  be  "of  interest  to  the  public" 
to  predicate  action  on  a  transgres- 
sion for  which  due  amends  had  long 
before  been  made,  without  remotest 
cause  to  believe  there  would  be  a 
repetition.  To  revive  a  stale  adver- 
tisement of  this  nature,  which  the. 
advertiser  immediately  after  the 
publication  distinctly  disavowed  as 
having  been  unintentionally  and  in- 
advertently unfair  to  competitors, 
and  ordered  discontinued,  without 
directly  or  indirectly  repeating  or 
renewing  it  for  so  long  an  interval, 
far  from  subserving  the  public  in- 
terest, might,  in  my  judgment,  have 
the  contrary  tendency  of  raising  aa 
imputation  of  oppressive  or  at  least 
uncalled-for  action,  in  predicating 
any  proceeding  or  order  on  this  ad- 
vertisement. 

Nor  am  I  impressed  with  the  au- 
thoritative rdevan^  here  <rf  deci- 
sions respecting  injunctions.  Ln  a 
proceeding  such  as  this,  nether 
remedial  nor  punitive,  decisions  of 
courts  respecting  injunctional  relief 
in  equity  are  not  more  analogous 
than  axe  commonrlaw  decisions  de- 
fining unfair  trade  practices,  aris- 
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iag  out  of  controversies  between  in- 
dividuals, as  fixing  thereby  the  limi- 
tation of  the  Commission's  auth<Hr- 
1^  or  scope. 

The  sufirsfested  modification  would 
necessitate  corresponding  modifica- 
tion of  the  Commission's  findings  of 
facts,  eliminating  paragraphs  num- 
bered 4  and  5  thereof.  Paragraphs 
2,  6  and  7  (as  well  as  paragraphs  4 
and  5)  of  the  findings  state  the  cir- 
culation of  the  several  advertise- 
ments to  have  been  in  each  case  for 


"more  than  two  years  last  past,"  in- 
dicating thereby  the  two  years  mad 
before  the  date  of  the  findings, 
which  is  June  24,  1918.  This  is  no 
contxavention  of  the  stipulated  fact  - 
that  none  of  the  advertisements 
were  more  recent  than  August, 
1917,  some  of  them  even  anteclatin^ 
the  passage,  September  24, 1914,  of 
the  Trade  Commission  Act  itself. 
These  findings  should,  in  my  judg- 
.ment,  be  modified  to  comply  with 
the  stipulated  facta. 


ANNOTATION. 
Validity  and  conttnictioB  of  statute  creating  Federal  Trade  Conunitsioii. 


The  constitutionality  and  construc- 
tion of  the  act  of  Congress  creating 
the  Federal  Trade  Commission  and 
defining  its  powers  and  duties  (Act 
of  Sept.  26,  1914,  chap.  311,  38  Stat,  at 
L.  717,  Comp.  Stat.  §  8S36a,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  575)  seem  to  have 
been  passed  on  by  the  courts  in  but 
three  cases.  In  two  of  these  the  inter- 
pretation was  confined  to  the  two  first 
paragraphs  of  §  5,  which  read  as  fol- 
lows: "Unfair  methods  of  competi- 
tion in  commerce  are  hereby  declared 
unlawful.  The  Commission  is  hereby 
empowered  and  directed  to  prevent 
persons,  partnerships,  or  corpora- 
tions, except  banks,  and  common  car- 
riers subject  to  the  Acts  to  Regulate 
Commerce,  from  using  unfair  meth6ds 
of  competition  in  commerce." 

In  the  reported  case  (Seabs,  R.  ft 
Co.  V.  Federal  Trade  Commission, 
ante,  358)  the  validity  of  this  pro- 
vision was  attacked  on  the  ground  of 
indefiniteness  In  the  meaning  of  the 
words,  "unfair  methods  of  competi- 
tion," but  It  is  held  that  these  words 
are  of  common  expression  and  analo- 
gous to  other  phrases  used  in  numer- 
ous statutes  where  it  is  not  necessary 
to  give  specific  definitions.  They  in- 
voke the  common  sense  of  the  mem- 
bers of  the  Commission  in  their  in- 
terpretation and  application  to  partic- 
ular instances,  and  any  order,  being 
provisional  only,  is  subject  to  review 
by  the  circuit  court  of  appeals.  The 
contention  of  the  petitioner  that  the 
restraining  order  was  improvidently 


issued  because  it  had  discontinued  fha 
trade  practice  complained  of  is  alaa 
held  to  be  without  merit,  since  the 
validity  of  the  act  was  being  attacked 
because  of  indefiniteness.  But  it  is 
held,  as  restricting  the  powers  of  the 
Commission,  that  its  authority  does 
not  extend  to  a  prohibition  against 
selling  articles  below  cost  bo  long  as 
the  public  is  not  deceived  and  com- 
petitors are  not  discredited  by  false 
representations  as  to  the  reason  for 
the  low  price. 

In  Federal  Trade  Commission  v. 
Gratz  (1919)  —  A.L.R.  — ,  —  CCA. 
— ,  268  Fed.  814,  the  jurisdiction  of 
the  Commission  under  the  provisions 
of  §  6  is  confined  to  a  protection  of 
the  interests  of  the  public,  and  it  Is 
held  that  unfair  methods  of  competi- 
tion must  be  construed  as  meaning 
such  as  are  unfair  to  the  general  pub- 
lic, and  that  unfair  methods  of  com- 
petition between  individuals  are  not 
within  the  purview  of  the  act. 

In  United  States  v.  Basic  Prodaets 
Co.  (1919)  260  Fed.  472,  holding  that 
the  power  of  the  Federal  Trade  Com- 
mission under  subdivision  a,  §  6,  of  the 
act  did  not  extend  to  requiring  a  man- 
ufacturing corporation  operating  un- 
der a  patent  to  give  access  to  its  books 
and  records  to  enable  the  Commission 
to  comply  with  the  request  of  the 
.  Navy  Department,  which  had  pur- 
chased some  of  its  commodity,  to  as- 
certain the  cost  of  production  and  the 
investment  involved,  the  decision  Is 
upon  the  ground  that  investigation  un- 
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der  that  subdivision  is  limited  to  cor- 
porations engaged  in  interstate  com- 
merce; and  that  the  corporation  was 
not  engaged  in  interstate  commerce  in 
any  other  way  than  any  other  corpora- 
tion or  any  citizen  may  be  so  engaged, 
by  making  one  or  more  shipments  of 
manufactured  goods  from  one  state 
into  another.  In  this  connection  the 
«ourt  quoted  from  the  opinion  in  Kidd 
T.  Pearson  (1888)  128  U.  S.  1,  20,  21, 
32  L.  ed.  346,  850,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  10,  with  reference 
to  the  distinction  between  manufac- 
ture and  commerce,  and  also  cited  the 
deeision  in  Hammer  v.  Dagenhart 
(1918)  247  U.  S.  251,  62  L.  ed.  1101, 
8  A.LuR.  649,  88  Sup.  Ct.  Rep.  529, 
Ann.  Cas.  1918E,  724,  holding  uncon-' 
stitutional  the  act  of  Congress  which 
purported  to  prohibit  the  transporta- 
tion in  interstate  commerce  of  goods 
made  in  factories  in  which  children  of 
tender  age  might  be  employed ;  observ- 
ing particularly  the  emphasis  placed 
by  that  court  upon  the  point  that  Con- 
gress has  a  regulatory  power  over  in- 
terstate transportation  and  its  inci- 
dents, but  that  the  production  of  arti- 
cles intended  for  interstate  commerce 
is  matter  for  local  regulation.  The 
court,  after  further  observing  that  an 
incident  of  the  investigation  was  the 
ascertainment  of  trade  secrets,  said 
tiiat  the  cost  of  manufacturing  •  pat- 


ented product  may  be  a  species  of 
property  of  great  value,  and  the  same 
is  true  of  refinements  of  methods  in 
producing  the  same;  that,  while  the 
act  prohibits  a  disclosure  of  trade 
secrets,  the  assumption  that  no  such 
disclosures  would  be  made  disappears 
before  the  expressed  intention  to  give 
the  information  to  the  Navy  Depart- 
ment; and  added  that  there  was  pre- 
sented a  contemplated  search  and  seiz- 
ure, and  a  taking  of  private  property 
■  for  public  use  without  due  process  of 
law  which  was  violative  of  the  4th 
and  6th  Amendments  of  the  Constitu- 
tion. 

The  court  in  the  last  case  referred 
to  the  contention  of  counsel  for  de- 
fendant, that  8  6  of  the  Federal  Trade 
Commission  Act  was  unconstitutional, 
not  only  "in  so  far  as  it  authorizes  in- 
vestigations and  compulsory  disclos- 
ures of  •matters  which  are  beyond  the 
commerce  power  of  Congress,"  but 
also  "in  so  far  as  it  attempts  to  au- 
thorize a  search  or  seizure  by  an  ad- 
ministrative agency  of  government 
without  charge  or  suspicion  of  wrong- 
doing;" and  said  that  this  contention 
was  probably  sound,  but  that  the  court 
did  not  deem  it  necessary  to  go  further 
than  to  hold  that  the  Commission  had 
not  the  power  to  carry  on  the  investi- " 
gation  which  they  had  assumed  in  the 
ease  at  bar.  W.  M.  C. 


ROBERT  FULLERTON 

▼. 

UNITED  STATES  CASUALTY  COMPANY,  Appt 

l»u>a  Supreme  Court  — May  80,  1018, 
(—  Iowa,  — »  167  N.  W.  700.) 

Insaranee  -r  aotomobile  —  injury  by  member  of  family. 

1.  A  poliey  insurinsr  the  owner  of  an  automobile  against  liability  on 
aecount  of  Injuries  suffered  by  reason  of  tiie  ownership,  maintenance,  or 
use  of  the  car  covers  injuries  caused  by  operation  of  the  car  by  the 
owner's  adult  son,  who  is  a  member  of  his  family  and  maintained  by  him ; 
at  least,  if  the  policy  provides  against  liability  if  the  car  is  being  driven 
by  any  person  under  sixteen  years  of  age. 

iSee  note  on  this  question  begiwning  on  page  876.] 
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Refonnation  of  instrument  —  when 

granted. 

2.  To  warrant  refonnation  of  a  con- 
tract for  mistake,  the  one  seeking  it 
must  show  that  the  mistake  occurred, 
and  that  it  was  mutual. 

[See  23  R.  C.  L.  827.] 
—  automobile  insurance. 

8.  A  policy  insuring  the  owner  of  an 
automobile  kept  for  business  calls  and 
pleasure  against  loss  by  injuries  caused 
by  operation  of  the  car  may  be  reformed 
■  BO  as  to  cover  injuries  while  the  car 
is  being  driven  by  members  of  the 
owner's  family,  where  he  understood 
that  the  policy  would  so  cover,  the  agent 
knew  that  he  did  not  drive  the  car  him- 
self, and  the  insurer,  upon  notice  of  the 
accident,  settled  part  of  the  claims  and 
attempted  to  settle  others. 
Insurance  —  effect  of  fact  that  driver 

was  of  age. 
'  4.  That  a  son  driving  an  automobile 
at  the  time  it  inflicted  injury  was  6t 
legal  age  does  not  take  the  acoident  out 
of  the  operation  of  an  indemnity  insur- 
ance policy  against  liability  on  account 
of  injuries  suffered  by  reason  of  the 
ownership,  maintenance,  and  use  of  the 
car,  if  he  was  just  out  of  school,  living 
at  home  as  a  member  of  his  father's 
family,  and  dependent  upon  his  father 
for  support. 
,  Contract  —  practical  constmction  — 

adoption  by  court. 

6.  The  construction  which  imports  a 
liability  on  the  part  of  one  party  to 
a  contract,  and  which  is  pat  upon  it  by 


both  parties  to  it  who  luve  acted  upon 
it  in  accordance  with  such  construction, 
will  be  adopted  by  the  court 
[See  6  R.  G.  L.-852.] 

—  when  practical  constmction  resort- 
ed to. 

6.  Resort  is  to  be  made  to  the  prac- 
tical construction  of  a  contract  by  the 
parties  thereto  only  where  there  is  some 
degree  of  uncertainty  or  doubt  in  the 
language  employed. 

[See  14  R.  C.  L.  937.] 
Insnrance  —  election  to  defend  cause 
—  effect. 

7.  An  indemnity  insurer  whose  con- 
tract excluded  the  assured  from  par- 
ticipation in  the  defense  or  settlement 
of  any  claim  against  him  cannot,  after 
settling  some  of  the  claims  growing  out 

.  of  an  accident  and  undertaking  the  de- 
fense of  a  suit  on  other  claims,  with- 
draw from  the  defense  and  cast  the 
burden  thereof  on  the  assured  on  the 
theory  that  it  had  mistaken  the  nature 
of  its  obligation. 

—settlement  of  cause  without  lodg- 
ment —  effect. 

8.  An  indemnity  insurer  which  aban- 
dons its  obligation  to  defend  a  suit 
against  assured  growing  out  of  an  ac- 
cident cannot  defeat  a  recovery  for 
money  paid  by  the  assured  in  settle- 
ment of  the  claim  on  the  ground  that 
it  was  paid  in  compromise  without  a 
judgment,  whereas  the  contract  pro- 
vide for  recovery  only  when  the  pay^ 
ment  is  in  satisfaction  of  a  judgment. 

[See  14  R.  C.  L.  1822.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  (De  Graff,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  reform 
an  indemnity  insurance  policy  and  to  recover  an  amount  paid  in  Batisfac> 
tion  of  a  claim  for  accidental  injury.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Sullivan  &  Sullivan,  for  ap-'    Cummins  v.  Monteith,  61  Iowa,  641,  16 


pellant: 

To  entitle  plaintiff  to  a  reformation 
of  his  contract  upon  the  ground  of  mis» 
take,  the  mistake  must  be  mutual  and 
the  evidence  to  sustain  the  finding  of 
mistake  must  be  clear,  satisfactory,  and 
convincing,  and  free  from  reasonable 
doubt, 

Gelpcke,  W.  &  Co.  v.  Blake,  16  Iowa, 
887.  88  Am.  Dec.  418;  Jack  v.  Naber, 
16  Iowa,  450;  Harvey  v.  Savery,  48 
Iowa,  813;  Clute  v.  Frasier,  68  Iowa, 
268,  12  N.  W.  327;  First  Presby. 
Church  ▼.  Logan,  77  Iowa,  326,  42  N. 
W.  310;  Wachendorf  v.  Lancaster,  61 
Iowa,  509,  14  N.  W.  316, 16  N.  W.  588; 


N.  W.  591;  Carey  v.  Home  Ins.  Co.  97 
Iowa,  619,  66  N.  W.  920;  Marshall  v. 
Westrope,  98  loyra,  824,  67  N.  W.  2  7; 
Montgomery  v.  Mann,  120  Iowa,  609, 
94  N.  W.  1109;  Bowman  v.  Besley,  122 
Iowa,  42,  97  N.  W.  60;  Pierce  v.  Hough- 
ton,  122  Iowa,  477,  98  N.  W.  306;  Pyne 
V.  Knight,  130  Iowa,  113,  106  N.  W. 
605;  Frey  v.  Camp,  131  Iowa,  110,  107 
N.  W.  1106;  MeCarl  v.  Travelers  Ins. 
Co.  161  Iowa.  669,  132  N.  W.  12;  Hud- 
son V.  Hussey.  155.  Iowa.  140,  136  N. 
W.  626;  Fitchner  v.  Fidelity  Mut.  Fire 
Asso.  103  Iowa,  276,  72  N.  W.  530; 
Williams  V.  Hamilton,  104  Iowa,  423,. 
66  Am.  St.  Rep.  476,  78  N.  W.  1<^;. 
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DtiUm  V.  Mi^waukee  Mechanics'  Ins. 
Co.  126  Iowa,  377,  102  N.  W.  120; 
Barnee  t.  Hekla  F.  Ins.  Co.  75  Iowa,  12, 
9  Am.  St.  Rep.  450,  39  N.  W.  122; 
Flickintrer  v.  Farmers'  Mut.  F.  &  L. 
Ins.  Asso.  136  Iowa,  258,  113  N.  W. 
824. 

It  is  only  when  the  terms  of  the  con- 
tract are  of  doubtful  or  ambisruous 
raeanintr  that  the  construction  placed 
upon  the  same  by  the  parties  by  their 
acts  and  conduct  may  be  shown  for  the 
purpose  of  arriving  at  their  true  inten- 
tion. 

Stembergh  v.  Brock,  225  Pa.  279,  24 
IJEl.A.(N.S.)  1078,  133  Am.  St.  Rep. 
877,  74  Att.  166;  Ralya  v.  Atkins,  157 
Ind.  831,  61  N.  E.  726;  Scott  v.  La- 
Payette  Gas  Co.  42  Ind.  App.  614,  86 
N.  E.  495;  New  York  v.  New  York 
City  R.  Co.  193  N.  Y.  f48,  86  N.  E. 
565;  Bruce  v.  Indianapolis  Gas  Co.  46 
Ind.  App.  193,  92  N.  E.  189;  Indiana 
Natural  Gas  &  Oil  Co.  v.  Stewart,  45 
Ind.  App.  554,  90  N.  E.  384;  Joliet  Bot- 
tling Co.  V.  Joliet  Citizens'  Brewing 
Co.  254  m.  215,  98  N.  E.  263;  Lemcke 
T.  Hendrickson,  60  Ind.  App.  323,  110 
N.  E.  691;  St.  Paul  &  D,  M.  R.  Co.  v. 
Blackmar,  44  Minn.  514,  47  N.  W.  172; 
Loper  V.  Sheldon,  120  Wis.  26,  97  N. 
W.  624;  Burton  v.  Douglass,  141  Wis. 
110,  123  N.  W.  631,  18  Ann.  Cas.  734; 
Meissner  v.  Standard  R.  Equipment 
Co.  211  Mo.  112,  109  S.  W.  730;  Stew- 
art ▼.  Pierce^  116  Iowa,  733,  89  N.  W. 
234;  Gould  ▼.  Gunn,  161  Iowa,  155,  140 
N.  W.  380;  Pratt  ▼.  Prouty,  104  Iowa, 
419,  65  Am.  St.  Rep.  472,  73  N.  W. 
1035;  Daily  t.  Minnick,  117  Iowa.  563, 
60  L.R.A.  840,  91  N.  W.  913;  Sanders 
V.  Frankfort  M.  Acci.  &  Plate  Glass 
Ins.  Co.  72  N.  H.  485,  101  Am.  St 
Rep.  688,  57  AtL  656;  Fuller  Bros.  Toll 
Lumber  &  Box  Co.  v.  Fidelity  &  C. 
Co.  94  Mo.  App.  490,  68  S.  W.  222. 

The  policy  issued  to  plaintiff  was  a 
contract  of  indemnity,  and  unless  he 
has  suffered  loss  or  damage  he  is  not 
flotitled  to  recorer. 

Chickasaw  County  Farmers'  Mut.  F. 
Ins.  Co.  ▼.  Weller,  98  Iowa,  731,  68  N. 
W.  443;  Reynolds  v.  Buck,  127  Iowa, 
601,  103  N.  W.  946,  18  Am.  Neg.  Rep. 
412;  Hartley  v.  Miller,  165  Mich.  115, 
83  L.R.A.(N.^.)  81,  130  N.  W.  336, 
1  N.  C.  C.  A.  26;  Sultzbach  v.  Smith, 
174  Iowa,  704,  L.R.A.1916P,  228,  156 
N.  W.  673;  Gamer  v.  Fry,  104  Iowa, 
615,  73  N.  W.  1079;  Doran  v.  Thomsen, 
76  N.  J.  L.  764,  19  L.RJ^.(N.S.)  386, 
131  Am.  St  Rep.  677,  71  Atl.  296; 
Metz  V.  Soule,  K.  &  Co.  40  Iowa,  236; 
6  A.L.B.— 24. 
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Snyder  v.  Mutual  Teleph.  Co.  186  Iowa, 
215,  14  L.R.A.(N.S.)  821,  112  N.  W. 
776. 

Messrs.  Nourse  &  Nourse,  for  ap- 
pellee: 

A  policy  of  insurance  may  be  re- 
formed, if  need  be,  to  carry  out  the 
intention  of  the  parties. 

2  Pom.  Eq.  Jur.  2d  ed.  §  845;  Flick- 
inger  v.  Farmera'  Mut.  F.  &  L.  Ins. 
Asso.  136  Iowa,  258,  118  N.  W.  824; 
Jacobs  V.  St  Paul  F.  &  M.  Ins.  Co.  86 
Iowa,  145,  53  N.  W.  101 ;  Carey  v.  Home 
Ins.  Co.  97  Iowa,  619,  66  N.  W.  920. 

The  failure  of  the  insured  to  read 
'  the  policy  is  not  such  negligence  as  will 
defeat  recovery. 

Barnes  v.  Hekla  F.  Ins.  Co.  75  Iowa, 
12,  9  Am.  St  Rep.  450,  39  N.  W.  122; 
Fitchner  v.  Fidelity  Mut.  Fire  Asso. 
10«  Iowa,  276,  72  N.  W,  530. 

The  construction  put  upon  the  con- 
tract of  insurance  by  both  of  the  par- 
ties in  carrying  it  into  effect  is  con- 
trolling. 

Fuller  Bros.  Toll  Lumber  &  Box  Co. 
V.  Fidelity  &  C.  Co.  94  Mo.  App.  490, 
68  S.  W.  223;  Sanders  v.  Frankfort  M. 
Acci.  &  Plate  Glass  Ins.  Co.  72  N.  H. 
485,  101  Am.  St.  Rep.  688,  57  Atl.  661; 
Lombard  v.  Maguire-Penniman  Co.  78 
N.  H.  110,  97  Atl.  893;  Haydel  v.  Mu- 
tual Reserve  Fund  Life  Asso.  44  C. 
C.  A.  169,  104  Fed.  718;  Pratt  v.  Prou- 
ty, 104  Iowa,  419,  65  Am.  St.  Rep.  472, 
73  N.  W.  1035;  Daily  v.  Minnick.  117 
Iowa,  668,  60  LAJL  840,  91  N.  W. 
913. 

The  company^  by  electing  to  assume 
and  assuming  the  defense,  lost  its 
right  to  deny  that  the  policy  covered 
or  applied. 

Sanders  v.  Frankfort  M.  Acci.  & 
Plate  Glass  Ins.  Co.  72  N.  H.  485.  101 
Am.  St.  Rep.  688,  57  Atl.  661;  Fuller 
Bros.  Toll  Lumber  Co.  v.  Fidelity  &  C. 
Co.  94  Mo.  App.  490,  68  S.  W.  223;  St 
Louis  Dressed  Beef  &  Provision  Co.  ▼. 
Maryland  Casualty  Co.  201  U.  S.  183, 
60  L.  ed.  717,  26  Sup.  Ct.  Rep.  400. 

The  refusal  of  the  company  to  fur- 
ther defend  the  suit  constituted  such  a 
breach  of  the  contract  of  insurance  tiiat 
it  released  insured  from  his  agreement 
not  to  settle  the  claim  without  the  com- 
pany's consent  and  amounted  to  a 
waiver  of  the  condition  that  the  com- 
pany should  only  be  liable  for  judgment 
rendered  against  assured  after  trial 
and  after  assured  had  paid  judgment. 

St  Louis  Dressed  Beef  &  Provision 
Co.  V.  Maryland  Casualty  Co.  201  U. 
S.  178,  60  L.  ed.  712,  26  Sup.  Ct.  Rep. 
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400;  New  Amsterdam  Casualty  Co.  t. 
East  Tennessee  Teleph.  Co.  71  C.  C.  A. 
586,  139  Fed.  602;  Bradley  v.  Stond- 
ard  Life  &  Acci.  Ins.  Co.  46  Misc.  41, 
93  N.  Y.  Supp.  246;  Anderson  &  I.  Co.  v. 
Maryland  Casualty  Co.  123  Md.  67,  90 
Atl.  780;  Tighe  v.  Maryland  Casualty 
Co.  218  Mass.  463,  106  N.  E.  135;  Pat- 
terson V.  Adan.  119  Minn.  283,  187  N. 
W.  1112;  South  Knoxville  Brick  Co.  v. 
Empire  State  Surety  Co.  126  Tenn, 
402,  150  S.  W,  94,  Ann.  Cas.  1913E, 
107;  Butler  Bros.  v.  American  Fidelity 
Co.  120  Minn.  157,  44  L.R.A.(N.S.)  609, 
139  N.  W.  858. 

Insured  is  entitled  to  recover  attor- 
neys' fees  expended  by  him  in  detend- 
ing  the  suit  after  the  company  had  re- 
fused to  further  proceed  with  the  de- 
fense. 

Anderson  &  I.  Co.  v.  Maryland  Cas- 
ualty Co.  123  Md.  67,  90  Atl.  781 ;  But- 
ler Bros.  V.  American  Fidelity  Co.  120 
Minn.  157,  44  L.R.A.(N.S.)  609,  139 
N.  W.  359;  South  Knoxville  Brick  Co. 
V,  Empire  State  Surety  Co.  126  Tenn. 
402,  150  S.  W.  94,  Ann.  Cas.  1918B, 
107. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

On  July  14, 1913,  the  defendant,  a 
liability  insurance  company,  by  its 
duly  authorized  agent  issued  a  pol- 
icy of  insurance  to  Robert  Fuller- 
ton,  plaintiff  herein,  indemnifying 
him  for  the  period  of  one  year 
against  loss  arising  or  resulting 
from  claims  for  damages  on  account 
of  bodily  injuries  sustained  or  al- 
leged to  have  been  suffered  by  any 
person  or  persons  by  reason  of  the 
ownership,  maintenance,  or  use  of  a 
certain  described  Pierce-Arrow  au- 
tomobile kept  and  used  by  said 
owner  for  the  purpose  of  business 
calls  and  pleasure.  Among  other 
things,  the  policy  provided  that  in 
case  any  suit  was  brought  to  enforce 
a  claim  of  that  nature,  plaintifiF 
would  promptly  give  notice  thereof 
to  the  company,  which  would  as- 
sume and  cond..ct  the  defense  in 
plaintiff's  name,  but  at  its  own  cost, 
whether  the  claim  so  sued  upon  was 
groundless  or  not.  The  company 
also  reserved  to  itself  the  right  to 
settle  any  claim  at  its  own  cost  at 
any  time.  When  the  policy  was  is- 
sued it  was  known  and  understood 


by  the  company  that  plaintiff  did  not 
himself  drive  or  operate  the  car.  At 
that  time,  and  at  the  time  of  the 
accident  hereinafter  mentioned, 
plaintiff  was  a  resident  of  the  city 
of  Des  Moines  and  head  of  a  family. 
He  had  a  son  and  daughter,  botli  of 
whom  had  arrived  at  their  major- 
ity, but  were  still  living  at  home  as 
dependent  members  of  his  family. 
On  July  3,  1914,  while  the  poliqr 
was  in  full  force,  plaintiff's  said  son, 
Donald  P.  Fullerton,  accompanied 
by  his  sister  and  others,  was  driving 
the  car  upon  the  streets  of  Des 
Moines  for  pleasure.  A  collision  oc- 
curred between  said  vehicle  and  a . 
buggy  occupied  by  one  Hockenberg 
and  wife  and  a  friend,  Mrs.  Jacob- 
son,  with  the  result  that  Uie  persons 
last  mentioned,  or  some  of  them, 
were  injured.  The  Hockenbergs 
having  made  claim  for  damages,  the 
insurance  company  came  forward 
and  took  charge  of  the  negotiations 
for  a  settlement,  which  was  finally 
effected  for  the  sum  of  $1,250  paid 
by  the  insurer. 

Mrs.  Jacobson  also  presented  a 
claim  for  damages  on  her  own  ac- 
count, and  for  a  considerable  period 
negotiations  were  carried  on  be- 
tween her  and  the  appellant,  looking 
to  an  adjustment  of  such  claim  witii- 
out  litigation,  but  no  agreement  up- 
on the  amount  to  be  paid  was 
reached.  In  December,  1914,  Mrs. 
Jacobson  brought  suit  upon  her 
claim  in  the  district  court  of  Adair 
county,  naming  as  defendant  in  such 
action  Donald  P.  Fullerton,  son  of 
the  plaintiff  in  this  action.  Plaintiff 
promptly  gave  notice  of  this  action 
to  the  insurance  company,  which 
caused  its  own  attorneys,  Sullivan  4 
iSullivan,  to  appear  and  assume  con- 
duct of  the  defense.  As  the  district 
court  of  Polk  county  afforded  a  more 
convenient  venue  for  all  parties,  Sul- 
livan &  Sullivan  requested  counsd 
for  Mrs.  Jacobson  to  dismiss  tiie  suit 
in  Adair  county  and  begin  it  anew  ta 
Polk  county,  agreeing  if  this  was 
done  that  they  would  appear  thereto 
for  the  defense  and  accept  or  waive 
service  of  formal  nc^ce.  This 
agreement    was    made    and    per- 
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formed.  The  action  in  Adair  county 
was  dismissed  and  petition  filed  in 
the  district  court  of  Polk  county  in 
time  for  the  January,  1915,  term  of 
tbs  district  court.  Service  of  notice 
was  accepted  December  23,  1914. 
On  December  30,  1914,  Sullivan  & 
Sullivan,  appearinsr  for  the  defense, 
filed  a  motion  to  require  plaintiff  to 
give  a  cost  bond.  On  February  18, 
1915,  and  before  the  issues  had  been 
settled,  Sullivan  &  Sullivan  with- 
drew their  appearance  for  the  de- 
fense, and  appellant  thenceforward 
took  no  part  in  said  action.  No  ex- 
planation of  such  withdrawal  ap- 
pears in  the  record  of  that  case,  but 
the  position  taken  by  the  appellant 
in  the  case  at  bar,  as  hereinafter 
shown,  indicates  that  it  acted  on  the 
theory  that  the  claim  asserted  by 
Mrs.  Jacobson  in  that  action  was 
not  one  against  which  the  policy  of 
insurance  afforded  any  indemnity. 
When  the  defense  had  thus  been 
abandoned  by  appellant,  plaintiff 
herein  employed  other  counsel, 
Nourse  &  Nourse,  to  appear  in  said 
cause,  and  later  by  their  assistance 
effected  a  settlement  by  the  terms  of 
which  Mrs.  Jacobson  accepted  $1,- 
500,  paid  by  the  plaintiff  herein  in 
full  satisfaction  and  discharge  of 
her  claim  for  damages  against 
both  Bobert  FuUerton  and  Donald 
P.  Fullerton.  Thereafter  plaintiff 
brought  the  present  action  in  equity 
to  correct  the  policy  issued  by  the 
defendant,  and  to  recover  thereon 
the  amount  expended  in  satisfying 
the  Jacobson  claim,  and  in  payment 
of  counsel  fees  for  service  in  that 
case  after  the  defense  thereof  had 
been  abandoned  by  the  company. 

In  his  petition  plaintiff  sets  out 
the  facts  substantially  as  hereinbe- 
fore related.  He  further  avers  that 
the  policy  was  applied  for  and  is- 
sued with  the  mutual  agreement 
Mid  understanding  that  it  was  to 
cover  all  damages  and  claims  for 
damages  resulting  from  injury  to 
any  person  by  the  operation  of  said 
car  when  driven  by  his  servant  or 
any  member  of  his  family,  and  if 
the  contrAct  as  written  is  found  not 
to  be  fairly  susceptible  of  that  con- 
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struction,  then  it  does  not  express 
the  real  contract  between  the  par- 
ties, and  it  should  be  reformed  or 
corrected'  to  express  such  intent. 
The  defendant  denies  the  allegations 
of  the  petition  in  so  far  as  it  charges 
any  failure  of  the  policy  to  express 
the  contract  of  insurance,  and  denies 
that  it  has  in  any  manner  failed  to 
perform  its  agreement.  It  admits 
the  issuance  of  the  policy  sued  upon, 
but  alleges  that  the  injuries  to  the 
Hockenbergs  and  Mrs.  Jacobson 
occurred  while  the  car  -was  being 
driven  by  Donald  P.  Fullerton, 
plaintiff's  adult  son,  and  that  such 
injuries  created  no  liability  on  the 
part  of  the  plaintiff  herein  against 
which  the  policy  undertook  to  in- 
demnify him.  As  a  further  answer 
it  is  alleged  thal^  if  plaintiff  paid 
damages  to  Mrs.  Jacobson  as  al- 
leged, it  was  a  purely  voluntary  act 
on  his  part,  and  defendant  is  under 
no  contract  obligation  to  reimburse 
him  for  such  expenditure. 

Trial  to  the  court  upon  the  issues 
thus  joined  resulted  in  plaintiff's 
favor,  and  a  decree  for  the  relief 
prayed  was  entered.  The  defend- 
ant appeals. 

I.  Tlie  first  proposition  argued  by 
counsel  is  that  plaintiff  failed  to 
make  a  case  for  reformation  of  the 
policy  of  insurance.  It  is  funda- 
mental, of  course,  that  to  be  entitled 
to   equitable   relief  Kef«,«..i«.  •< 

of      this      kind      the    Instroment- 

party  asking  it  must  ""•"  ""**•*• 
show  not  only  that  the  alleged  mis- 
take occurred,  but  also  that  it  was 
mutual.  In  other  words,  it  must  be 
made  to  appear  that  by  mistake  the 
contract  as  written  fails  to  express 
the  mutual  intent  of  the  parties, 
.  and,  if  the  mistake  be  denied,  the 
fact  must  be  established  by  a  clear 
and  satisfactory  preponderance  of 
the  evidence.  Basing  its  contention 
upon  the  law  as  thus  stated,  appel- 
lant argues  that  no  mutual  mistake 
appears  to  have  been  made  in 'the 
terms  of  the  policy  as  written.  If 
plaintiff's  case  were  left  to  rest  sole- 
ly upon  his  own  unaided  testimony 
as  a  witness  on  the  trial  below^  this 
objection  would  have  to  be  held 
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good,  for  in  some  respects  his  state- 
ments of  what  occurred  when  the  in- 
surance was  taken  out  is  vague  and 
uncertain ;  but  taking  all  the  circum- 
stances attending  that  transaction 
together  with  the  practical  interpre- 
tation put  upon  the  policy  by  the 
company,  as  well  as  by  plaintiff, 
from  the  time  of  its  issuance  down 
to  the  date  when  the  company  with- 
drew from  the  Jacobson  suit,  there 
is  little  room  for  doubt  that  both 
considered  and  treated  the  contract 

as  providing  in- 
nr,"V«"ce""         demnity        against 

claims  for  damages 
arising  from  or  caused  by  the  oper- 
ation of  the  plaintiff's  car  in  the 
course  of  its  ordinary  use  as  speci- 
fied in  the  policy,  without  respect 
to  the  fact  whether  the  car  was  be- 
ing driven  by  the  plaintiff  himself, 
or  by  any  other  member  of  his  fam- 
ily acting  with  hip  permission  or  by 
his  autiiority.  While  plaintiff  does 
not  attempt  to  state  the  language 
used  in  the  negotiations  between 
him  and  the  defendant's  agent,  he 
says  the  subject  was  discussed,  and 
that  he  understood  that  the  policy  to 
be  issued  would  cover  the  use  of  the 
car  by  the  members  of  his  family, 
and  that  if  any  accident  occurred  in 
such  use  the  company  undertook  the 
defense  of  damage  claims  so  arising. 
The  agent  does  not  deny  that  such 
was  the  mutual  understanding.  He 
speaks  of  his- general  custom  to  have 
the  terms  of  insurance  issued  by 
him  clearly  understood,  but  says: 
"I  don't  know  what  was  said  at  this 
particular  time ;  I  can't  remember." 

Further,  with  reference  tc  the 
writing  out  of  the  policy  as  issued, 
he  says: 

I  signed  exhibit  A  [the  policy], 
and  the  blanks  were  filled  out  by  a 
derk  under  my  direction ;  that  is.  I 
gave  the  policy  writer  the  informa- 
tion to  fill  out  the  blanks. 

Q.  And  did  that,  as  you  under- 
stand it,  cover  the  items  that  you 
gave  him  or  her  to  put  in  the  policy 
expressed  in  this  eochibit?. 

A.  I  think  so. 

Q.  'And  this  at  the  time  expressed 


what  you  thought  the  policy  ought 
to  be? 

A.  At  the  time  the  policy  was  is- 
sued. 

Q.  That  is  what  you  intended  to 
have  in  the  policy  just  as  it  appears 
now? 

A.  At  the  time  the  policy  waa 
issued. 

It  does  not  even  appear  that  the 
witness  read  the  policy  after  it  was 
filled  out  by  his  clerk.  He  does  say 
that  he  was  told,  or  that  he  knew 
the  fact  to  be,  that  Mr.  Fullerton 
did  not  himself  drive  or  operate  the 
car,  and  that  he  so  informed  the 
company;  but  aside  from  this  he 
states  nothing  from  his  own  inde- 
pendent recollection  as  to  the  terms 
discussed  between  him  and  the 
plaintiff.  The  policy  itself  de- 
scribes the  use  to  which  the  car  is 
devoted  as  being  "for  business  calls 
and  pleasure."  In  other  words,  it 
was  a  family  car,  such  a  car,  as  in 
most  families  having  such  a  con- 
venience, is  ordinarily  used  and  is 
expected  and  intended  to  be  used 
quite  indiscriminately,  not  only  by 
the  family  head,  but  also  by  his  wife, 
sons,  and  daughters  so  far  as  they 
are  reasonably  competent  so  to  do. 
That  such  was  the  understanding  of 
the  company  is  sufficiently  shown  by 
a  clause  in  the  policy  which  exempt 
the  insurer  from  liability  for  inju- 
ries when  the  car  is  being  driven  by 
anyone  under  sixteen  years  of  age. 

Still  further,  as  bearing  upon  the 
understanding  by  the  company  as 
to  the  nature  of  its. agreement,  we 
find,  as  already  noted,  that  on  being 
notified  of  the  accident  it  promptly 
responded,  took  charge  of  the  nego- 
tiations for  settlement  with  the 
Hockenbergs,  and  in  fact  made  such 
settlement,  paying  a  very  substan- 
tial sum  to  effect  it.  It  sought  a 
similar  settlement  with  Mrs.  Jacob- 
son,  but  failed  to  reach  an  agree- 
ment on  terms,  and  when  she 
brought  suit  against  plaintiff's  son, 
the  driver  of  the  car,  it  again  re- 
sponded  to  plaintiff's  notice  and  took 
up  the  defense,  and  not  until  a  later 
date  did  it  discover  a  reading  or 
construction    of    its  policy  whidi 
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mvM  relieve  it  from  liability.  That 
during  all  this  time  plaintiff  be- 
lieved and  acted  upon  the  belief  that 
his  policy  covered  a  case  of  this  kind 
fa  very  evident,  and  that  defendant 
gave  him  every  reason  to  under- 
stand that  such  was  its  own  con- 
struction of  their  contract  is  equally 
clear.  We  are  of  the  opinion,  there- 
fore, that  if  any  reformation  of  the 
policy  was  necessary  to  entitle  plain- 
tiff to  a  recovery,  the  proved  facts 
and  circumstances  to  which  refer- 
ence has  been  made  afford  ample 
support  for  a  decree  granting  such 
relief. 

n.  We  are  not,  however,  persuad- 
ed that  a  reformation  of  the  policy 
was  necessary  to  plaintiff's  recov- 
ery. The  contract  as  written  in- 
demnifies the  plaintiff  against 
claims  for  damages  on  account  of 
bodily  injury  "accidentally  suffered 
or  alleged  to  have  been  suffered 
...  by  any  person  or  persons  by 
reason  of  the  ownership,  mainte- 
nance, or  use"  of  the  described 
automobile.  This  clearly  does  not 
limit  the  indemnity  to  claims  for 
damages  on  account  of  injuries  oc- 
curring while  the  insured  is  per- 
sonally using  the  car,  but  extends 
to  all  claims  of  that  nature  made  by 

reason  of  his  own- 
^Sl'SXitL.  ership  or  main- 
iBjarr  br  tenance        thereof. 

JISl;?.'  •'  While  we  have  held 

that  the  owner  of 
an  automobile  is  not  liable  for 
injury  caused  to  another  by  the  neg- 
lect of  a  person,  even  a  member  of 
his  own  family,  who  attempts  to 
operate  the  car  without  the  author- 
ity, express  or  implied,  of  such  own- 
er, yet  we  have  never  held  that  one 
vrtio  purchases  and  owns  an  auto- 
vaohile  for  family  use,  and  permits 
it  to  be  used  by  the  dependent  mem- 
bers of  his  family  for  their  own 
pleasure,  may  not  be  held  liable  for 
their  neglect  in  such  use  of  it 
EiQTiolds  v.  Buck,  127  Iowa,  601, 
103  N.  W.  946,  18  Am.  Neg.  Rep. 
412:  Snltzbach  v.  Smith,  174  Iowa, 
704,  L.B.A.1916F,  228,  166  N.  W. 
673;  Eayser  v.  Van  Nest,  125  Minn. 
277.  61  L.B.A.(N.S.)    970,  146  N. 


873 
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W.  1091 ;  Birch  v.  Abercrombie,  74 
Wash.  486,  50  L.R.A.(N.S.)  59,  133 
.  Pac.  1020 ;  Ploetz  v.  Holt,  124  Minn. 
169, 144  N.  W.  745;  Hays  v.  Hogan, 
180  Mo.  App.  237,  165  S.  W.  1125. 
On  the  contrary,  we  think  it  may- 
well  be  said  that  when  a  car  owner 
gives  it  over  to  the  use  of  his  family, 
and  permits  it  to  be  operated  by  the 
dependent  members  thereof,  the 
individuals  to  whom  it  is  so  intrust- 
ed may  properly  be  considered  his 
representatives  or  agents  in  such 
a  sense  that  their  negligence  in  the 
use  of  the  car  is  imputable  to  him, 
and  that  persons  injured  by  reason 
of  such  negligence,  without  fault 
on -their  own  part,  may  hold  such 
owner  liable  for  damages  so  sus- 
tained ;  and  if  such  be  the  law,  then 
the  policy  in  suit  indemnifies  the 
plaintiff  against  it.  (See  cases 
last  above  cited.)  Indeed,  the  clause 
in  the  policy  already  mentioned,  ex- 
empting the  company  from  liability 
when  the  accident  occurs  while  the 
car  is  being  driven  by  anyone  under 
sixteen  years  of  age,  seems  to  be  an 
implied  concession  or  recognition  of 
such  liability,  where  the  driver  is 
any  member  of  the  family  over  that 
age. 

In  avoidance  of  this  proposition 
appellant  pleads  and  relies  upon  the 
admission  that  Donald  P.  FuUerton 
was  of  legal  age  at  the  time  of  the 
accident.  It  is  true  that  the  son  had 
arrived  at  his  majority.  He  was, 
however,  a  young  man  just  out  of 
school,  living  at  the  parental  home, 
a  member  of  the  _^„^^ .,  ,^ 
family,  and  as  yet  «ii«t  driver 
dependent  upon  his  ""  "'  *•*• 
father.  Under  such  circumstances, 
the  mere  fact  that  he  was  more  than 
twenty-one  years  old  would  not  re- 
quire the  application  of  any  other 
rule  of  law  than  we  have  already 
stated. 

Moreover,  it  is  to  be  said  that 
ordinarily  a  contract,  the  meaning 
or  effect  of  which  has  been  settled 
by  the  practical  interpretation 
placed  thereon,  requires  no  reforma- 
tion, but  may  be  enforced  according 
to  such  meaning.    In  other  words. 
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where  the  evidence  sufficiently 
shows  that  parties 
practi^VeoB.  *o  *  contract  have 
■trnctioB—  '  both  so  construed  it 
.aoj^ion  br  ^^  import  a  liabil- 
ity on  part  of  ei- 
ther, and  both  have  acted  thereon  in 
accordance  with  such  understand- 
ing, such  construction  will  be 
adopted  by  the  court.  Daily  v.  Min- 
nick,  117  Iowa,  567,  60  L.R.A.  840, 
91  N.  W.  913 ;  Pratt  v.  Prouty,  104 
Iowa,  419,  65  Am.  St.  Rep.  472,  73 
N.  W.  1035;  St.  Louis  Gaslight  Co. 
V.  St.  Louis,  46  Mo.  121;  Fuller 
Bros.  Toll  Lumber  &  Box  Co.  v.  Fi- 
delity &  C.  Co.  94  Mo.  App.  490,  68 
S.  W.  222. 

Counsel  remind  us  at  this  point 
that  the  rule  by  which  effect  is 
given  to  the  conduct  of  the  parties 
to  the  contract  as  indicating  the 
proper  construction  to  be  placed 
upon  its  terms  is  applicable  only 
where  the  written  agreement  is  am- 
biguous or  doubtful,  and  they  say 
the  writing  now  under  considera- 
tion is  clear  and  unequivocal.  Ad- 
mitting the  general  correctness  of 
the  rule  that  resort  is  to  be  made  to 
the  practical  construction  of  a  con- 
tract by  the  parties  thereto  only 
-wbe.  p««,tie.i  where  there  is  some 
MaBtractioB         degree  of  obscurity 

resorted  «o.  ^^  ^j^^^^  j^  ^^^  j^^_ 

guage  employed,  we  cannot  say  that 
the  policy  in  suit  is  in  all  respects 
so  free  from  ambiguity  as  to  exclude 
consideration  of  the  evidence  re- 
ferred to.  For  example,  the  policy 
contains  a  provision  which  exempts 
the  insurer  from  liability  where  the 
injury  occurs  while  the  car  men- 
tioned in  the  policy  is  "being  driven 
by  any  person  under  sixteen  years 
of  age,"  or  while  such  car  "is  being 
used  for  any  other  purpose  than 
that  specified  in  the  schedule."  The 
schedule  referred  to  describes  the 
permissible  use  of  the  car  as  being 
"for  business  calls  and  pleasure." 
Does  the  exemption  of  the  insurer 
where  the  driver  is  under  sixteen 
years  of  age  imply  an  admitted  lia- 
bility where  the  driver  is  a  member 
of  the  family  of  the  insured  over 
sixteen  years  of  age?    Again,  the 


limitation  of  the  use  of  the  car  to 
"business  calls  and  pleasure"  is  very 
general  and  indefinite,  if  not  elastic, 
and  affords  a  very  appropriate  in- 
stance for  considering  the  attitude 
and  conduct  of  the  insurer  with  ref- 
erence tiieretx).  Are  the  "business 
calls"  mentioned  those  strictly  per- 
sonal to  the  owner,  or  do  they  in- 
clude those  of  his  wife  and  children 
and  members  of  his  family?  Is  the 
use  of  the  ear  for  "pleasure"  a  use 
for  his  pleasure  alone,  or  does  it  in- 
clude use  by  members  of  his  family 
over  sixteen  years  of  age  for  their 
pleasure,  or  for  the  pleasure  of  their 
guests  and  friends  to  whom  they  ex- 
tend the  ordinary  courtesies  of 
social  life?  Again,  there  is  a  clause 
of  the  policy  which  provides  that, 
when  any  accident  happens,  the  as- 
sured shall  at  once  notify  the  cont- 
pany;  and  if  "any  claim  is  made  on 
account  of  such  accident,"  like  no- 
tice shall  be  given ;  and  "if  any  suit 
is  brought  to  enforce  such  a  claim," 
the  company,  on  notice  thereof, 
"shall  defend  such  suit,"  etc.  The 
terms,  "any  accident,"  "any  claim," 
and  "any  suit,"  are  very  broad,  and 
although,  when  construed  solely  in 
connection  with  all  the  terms  of  the 
policy  and  without  reference  to 
extrinsic  circumstances,  they  could 
properly  be  restricted  within  the 
narrow  limits  for  which  appellant 
contends,  yet  such  limitations  are 
not  so  clearly  expressed  as  to  ex- 
clude all  room  for  construction.  In 
other  words,  if  the  language  be  open 
to  construction  at  all,  we  can  con- 
ceive of  no  sound  reason  for  not  ap- 
plying the  rule  as  to  practical  con- 
struction of  the  parties,  if  there  be 
any  evidence  showing  such  fact. 

For  the  reasons  stated,  we  are 
satisfied  that  the  trial  court  correct- 
ly interpreted  the  contract  of  insur- 
ance. 

III.  We  are  furtiier  disposed  to 
the  view  that  the  insurance  com- 
pany having,  with  full  knowledge  of 
the  facts,  undertaken  to  d^end 
against  the  claim  and  suit  of  Mrs. 
Jacobson  at  its  own  cost  and  on  its 
own  responsibility,  it  could  not, 
while  the  case  was  still  pending  and 
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undetermined,  rightfully  abandon  it 
for  no  better  reason  than  its  belat- 
ed conviction  that  the  policy  did  not 
impose  upon  it  the  duty  to  assume 
each    defense.    The  company    had 
not  only  bound  itself  to  assume  the 
defense    of    "any    claim"    against 
irtiidi  it  undertook  to  indemnify  the 
jdaintiff,  but  had  also  carefully  ex- 
duded  him  from  all  right  to  act  in- 
dependently of  the  company  on  the 
matter  of  such  suit  by  a  provision 
in  the  policy  that  the  "assured  shall 
not  voluntarily  assume  any  liability 
either  before  or  after  the  accident, 
Bor  shall  he,  without  the  written 
eonsent  of  the  company,  incur  any 
expense  or  settle  any  claim  except 
at  his  own  cost,  nor  interfere  in  any 
negotiation  for  settlement  or  in  any 
le^  proceeding  conducted  by  the 
copipany  on  account  of  any  "claim." 
When,  therefore,  it  was  notified  of 
the  accident  and  of  the  claims  of  the 
Hockenbergs  and  Mrs.  Jacobson,  the 
company  was  called  upon  to  act, 
either  to  deny  that  it  was  under  any 
obligation  in  the  matter,  and  leave 
the  plaintiff  and  his  son  to  conduct 
the  defense  in  their  own  way  and 
iqion  their  own  responsibility  for 
making  a  defense  or  settlement,  as 
it  should  find  expedient.  It  accepted 
the  latter  alternative,  took  the  busi- 
ness out  of  the  hands  of  the  insured, 
made  its  own  settlement  with  the 
Hockenbergs,    and  took    exclusive 
control  of  the  defense  to  the  suit  of 
Mrs.  Jacobson.    Such  conduct  of  the 
parties     was    tantamount    to     an 
agreement  or  mutual  concession  that 
the  policy  was  intended  to  cover 
these  claims  for  damages,  and  both 
parties    have    proceeded    on    that 
basis    to    a    settlement    with    the 
Hockenbergs,  and  on  to  a  point  mid- 
way in  the  Jacob- 
son    suit;   the    in- 
surer will   not   be 
permitted   then    to 
diange  front,  abandon  a  defense  it 
had  undertaken,  and  escape  liabil- 
ity  <m  the  plea  that  it  has  mistaken 
Oe  nature  of  its  obligation.    If  a 
precedent  for  such  holding  be  need- 
ed, it  may    be    found   in  a  well- 


cSeet. 


considered  decision  by  the  New 
Hampshire  court  (Sanders  v.  Frank- 
fort M.  Acci.  &  Plate  Glass  Ins.  Co. 
72  N.  H.  486, 101  Am.  St.  Rep.  688, 
67  Atl.  655) ,  where,  speaking  upon  a 
very  similar  question,  it  is  said: 
"The  view  that  the  contract  means 
that  the  insurance  company,  after 
taking  control  of  the  proceedings  in 
a  suit  against  the  assured,  cannot 
thereafter  be  discharged  except  by 
payment  of  the  indemnity  to  the 
assured  or  securing,  his  discharge 
from  the  claim,  is  thought  to  best 
conform  to  the  intent  of  the  parties, 
and  is  adopted." 

See  also  Lombard  v.  Magruire- 
Penniman  Co.  78  N.  H.  110,  97  Atl. 
892. 

Quite  in  point  also  is  Fuller  Bros. 
Toll  Lumber  &  Box  Co.  v.  Fidelity 
&  C.  Co.  94  Mo.  App.  490,  68  S.  W. 
222.  There  the  defendant  had  in- 
sured an  employer  against  liability 
for  personal  injuries  to  his  em- 
ployees. One  Goza,  aii  employee, 
being  injured  in  the  operation  of  an 
elevator,  made  claim  for  damages, 
and  the  insurer,  on  notice  from  the 
employer,  assumed  the  defense  and 
conducted  it  to  final  settlement. 
Later  another  employee,  one  Hobert, 
suffered  a  similar  injury  in  the  same 
levator,  and  also  made  claim  for 
damages,  but  the  insurer  denied  lia- 
bility on  the  theory  that  the  policy 
did  not  cover  injuries  so  arising; 
but  the  court,  referring  to  the  com- 
pany's act  in  defending  and  settling 
the  Goza  Case,  said :  "We  are  thus 
furnished  with  the  indubitable  evi- 
dence of  the  meaning  the  defendant 
assigned  to  the  policy.  As  said  in 
the  case  of  St  Louis  Gaslight  Co.  v. 
St.  Louis,  46  Mo.  121 :  'In  a  case  of 
that  kind,  whose  interpretation 
should  prevail  7  If  the  court  gives 
one  differing  from  that  understood 
by  the  parties,  it  .  .  .  makes  a 
new  contract — ^the  very  thing  most 
to  be  avoided.  If  it  leaves  the  par- 
ties to  be  governed  by  their  under- 
standing of  their  own  language,  it, 
in  effect,  enforces  the  contract  act- 
ually made.    That  th^  should  be  so 
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permitted  to  construe  their  own 
asfreement  accords  with  every  prin- 
ciple of  reason  and  justice.'  It  is  ob- 
vious from  the  acts  and  declarations 
of  the  parties  that  they  understood 
the  policy  to  cover  the  liability  of 
plaintiff  to  its  employees  for  inju- 
ries suffered  by  them  while  engaged 
in  work  in  and  about  its  elevators, 
and,  that  being  so,  it  becomes  our 
duty  to  adopt  that  understanding  as 
the  proper  guide  to  its  meaning." 

The  rule  so  applied  is  manifestly 
a  reasonable  one,  and  no  principle 
of  law  is  suggested  by  counsel  which 
prevents  its  application  to  this  case. 

IV.  We  are  cited  to  a  clause  of 
the  contract  to  the  effect  that  the 
right  of  the  insured  to  maintain  an 
action  against  the  company  is  limit- 
ed to  cases  of  "loss  actually  sus~ 
tained  and  paid  in  money  in  satis- 
faction of  a  judgment  after  trial  of 
the  issue,"  and  it  is  said  that  the 
payment  of  Mrs.  Jacobson  by  plain- 
tiff was  by  way  of  a  settlement,  and 
not  in  satisfaction  of  a  judgment. 
But  tills  provision  can  avail  tiie  ap- 
pellant nothing  in  this  case.  It 
repudiated  its  obligation  to  assume 


and  carry  the  defense  to  final  judg- 
ment, and,  having 
abandoned  the  case,  eaniie*with««« 
it  left  assured  at  J^^SI^^"*- 
liberty  to  take  up 
the  defense  and  contest  the  claim 
to  final  judgment,  or,  if  so  advised, 
to  make  the  most  favorable  settle- 
ment possible.  He  pursued  the  lat- 
ter course,  secured  a  settlement,  paid 
the  money,  and  received  from  Mrs. 
Jacobson  a  discharge  in  full  of  all 
claims  against  himsdf  and  son  on 
account  of  her  injury.  It  is  admitted 
in  the  record  that  the  settlement  so 
made  was  a  reasonable  one,  that 
the  damages  paid  were  not  ex- 
cessive, and  that  the  attorney  fee 
paid  Nourse  &  Nourse  for  services 
in  conducting  the  defense,  after  the 
withdrawal  of  Sullivan  &  Sullivan, 
is  also  reasonable. 

We  find  nothing  in  the  record  re- 
quiring a  reversal  of  the  decree  of 
the  District  Court,  and  it  is  there- 
fore affirmed. 

Preston,  Ch.  J.,  and  Ga]mor  and 
Stevens,  JJ.,  concur. 

Petition  for  rehearing  denied, 
September  20,  1918. 
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/.  Power  of  company  to  isaua. 

While  policies  insuring  owners  of 
automobiles  against  loss  sustained  on 
account  of  having  to  pay  damages  for 
injuries  inflicted  by  their  machines 
are  of  recent  origin,  decisions  involv- 
ing liability  thereunder  are  rapidly 
increasing.  In  view  of  the  fact  that 
such  policies  in  a  sense  involve  a  new 


line  of  insurance,  as  might  be  ex- 
pected, contentions  have  been  raised 
that  certain  companies  have  no  au- 
thority to  issue  them. 

Such  a  contention  was  made  fai 
American  Automobile  Ins.  Co.  v.  In- 
surance Comrs.  (1918)  174  Mich.  296, 
140  N.  W.  667.  with  the  tesult  that  a 
company  formed   under   an  act  an- 
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therizing  the  incorporation  of  com- 
panies "to  make  insurance  on  auto- 
mobiles, whether  stationary  or  being 
operated  under  their  own  power, 
against  any  hazard,"  was  held  not 
authorized  to  issue  policies  insuring 
against  loss  or  expense  resulting  from 
claims  for  damages  by  reason  of  the 
ownership,  maintienance,  and  opera^ 
tion  of  an  automobile,  against  bodily 
injaries  or  death  accidentally  suf- 
fered as  a  result  of  accident,  and 
against  the  destruction  of  property 
by  accident,  and  undertaking  to  de- 
fend suits  attenv>ting  to  enforce  such 
claims  against  the  insured,  the  view 
of  the  court  in  this  case  being  that 
the  statute  merely  authorized  insur- 
ance on  autiHuobiles ;  such,  for  exam- 
ple, as  policies  against  their  loss  by 
fire,  theft,  etc. 

And  in  another  case  the  issuance  of 
policies  undertaking  to  indemnify 
owners  of  automobfles  against  loss 
from  liability  imposed  by  law  on  ac- 
count of  bodily  injuries  or  damage 
to  property,  suffered  through  the 
operation  of  such  machines,  was  held 
not  authorized  by  a  statutory  provi- 
sion that  any  company  authorized  to 
do  business  might  "insure  the  health 
of  persons,  and  against  personal  in- 
juries, disablement,  or  death  result- 
ing from  traveling  or  general  acci- 
dent," or  by  another  provision  that 
any  company  might  insure  employers 
against  loss  in  consequence  of  acci- 
dents or  casualties  of  any  kind  to  em- 
ployees or  other  persons,  or  to  prop- 
erty, resulting  from  any  act  of  an  em- 
ployee, or  any  accident  or  casualty  of 
any  kind  to  persons  or  property,  or 
both,  occurring  in  or  connected  with 
the  transaction  of  their  business,  or 
from  the  operation  of  any  machinery 
connected  therewith.  American  Fl- 
delily  Co.  v.  Bleakley  (1912)  167 
Iowa,  442,  138  N.  W.  508. 

The  further  conclusion  was  reached 
in  this  case  that  a  policy  of  the  char- 
acter under  consideration,  issued  by 
a  foreign  corporation  licensed  to  trans- 
act business  in  the  state  in  accord- 
ance with  the  laws  thereof,  could  not 
be  sustained  on  the  ground  of  comity. 

And  it  has  been  decided  that  a  for- 
eign corporation,  although  authorized 


to  write  liability  insurance  in  the 
state  of  its  creation,  had  no  authority 
to  write  policies  in  Michigan,  insuring 
against  loss  resulting  from  bodily  in- 
juries or  destruction  of  property 
through  the  operation  of  automobiles, 
it  being  the  policy  of  that  state  to 
separate  the  business  of  insurance  up- 
on property  from  other  lines.  Ameri- 
can Automobile  Ins.  Co.  v.  Insurance 
Comrs.  (Mich.)  supra. 

II.  FoUdity  of  policy. 

It  has  been  decided  that  policies  in- 
suring owners  of  automobiles  against 
loss  or  damage  on  account  of  their 
operation  are  not  contrary  to  public 
policy.  Taxicab  Motor  Co.  v.  Pacific 
Coast  Casualty  Co.  (1913)  73  Wash. 
681,  132  Pae.  893  (so  holding,  not- 
witiistanding  the  fact  that  the  policy 
covered  an  accident  which  arose  out 
of  a  violation  of  a  speed  ordinance) ; 
American  Fidelity  Go.  v.  Bleakley 
(1912)  157  Iowa,  442,  138  N.  W.  508 
(although,  as  shown  in  the  preceding 
subdivision,  the  company  in  this  case 
was  held  not  authorized  to  issue  such 
a  policy). 

And  in  Gould  v.  Brock  (1908)  221 
Pa.  38,  69  Atl.  1122,  the  court,  in  re- 
fusing to  restrain  a  company  which 
had  insured  an  owner  of  an  automo- 
bile against  liability  for  accidents 
from  conducting  the  defense  in  an  ac- 
tion against  the  insured,  said  that 
there  was  a  time  when  all  insurance, 
especially  life,  was  looked  upon  with 
suspicion  and  disfavor,  being  regarded 
as  a  species  of  wagering  contracts,  but 
that  that  time  had  gone  by,  and  that 
there  was  nothing  in  the  case  at  bar 
which  even  remotely  disclosed  the 
taint  of  maintenance. 

See  also  Messersmith  t.  American 
Fidelity  Co.  infra,  IV. 

III.  IHabtUty  tehere  one  other  than  <n- 
aured  vas  using  oar. 

It  will  be  noted  that  in  the  reported 
case  (FxjLLEKTON  V.  United  States 
Casualty  (X>.  ante,  867),  it  was  held 
that  a  policy  insuring  the  owner  of  an 
automobile  kept  for  business  calls  and 
pleasure  against  loss  by  injuries 
caused  by  the  operation  of  the  car 
might  be  reformed  so  as  to  cover  in- 
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juries  while  the  car  was  being  driven 
by  members  of  his  family,  where  he 
understood  that  the  policy  was  to  cov- 
er this  risk,  and  the  agent  knew  that 
he  did  not  drive  the  machine  himself, 
and  the  insurer,  upon  notice  of  an  ac- 
cident, settled  part  of  the  claims  and 
attempted  to  settle  others.  It  was 
held,  however,  that  reformation  was 
not  necessary,  as  the  provision  of  the 
policy  undertaking  to  indemnify 
against  claims  on  account  of  bodily 
injury,  "accidentally  suffered  .  .  . 
by  any  person  or  persons  by  reason  of 
the  ownership,  maintenance,  or  use" 
of  the  insured's  automobile,  covered 
all  claims  of  the  nature  indicated, 
made  by  reason  of  the  insured's  own- 
ership or  maintenance  of  the  car,  in- 
cluding injuries  resulting  while  the 
car  was  being  driven  by  his  adult  son, 
who  was  a  member  of  his  family. 

A  peculiar  and  interesting  question 
of  liability  under  a  policy  issued  to 
partners  arose  in  Hartigan  v.  Casualty 
Co.  (1919)  227  N.  Y.  175,  124  N.  E, 
789.  In  that  ease,  a  policy  insuring 
"Hartigan  ft  Dwyer  .  .  .  Troy 
.  .  .  department  store  merchant," 
against  "loss  and  expense  by  reason 
of  claims  made  upon  the  assured"  by 
reason  of  accidents  suffered  by  rea- 
son of  the  "ownership,  maintenance, 
or  use"  of  a  delivery  automobile,  was 
held  unambiguous,  and  to  limit  the 
insurer's  liability  to  accidents  which 
happened  while  the  automobile  was 
being  used  by  the  firm  mentioned, 
which  was  a  partnership,  and  that 
there  was  no  liability  under  the  pol- 
icy on  account  of  an  accident  which 
occurred  while  the  machine  was  be- 
ing used  by  another  firm  located  in  a 
different  city,  to  which  firm  it  had 
been  loaned,  although  such  firm  was 
composed  of  the  two  partners  named 
in  the  policy  and  a  third  person. 

In  Mayor,  L.  &  Co.  v.  Commercial 
Casualty  Ins.  Co.  (1915)  169  App.  Div. 
772.  165  N.  Y.  Supp.  76,  in  an  action 
against  a  company  which  had  refused 
to  defend  an  action  against  the  in- 
sured, to  recover  the  amount  paid  by 
the  latter  to  settle  the  action,  it  was 
held  that  it  could  not  be  said  as  a  mat- 
ter of  law  that  the  chauffeur  operat- 
ing the  truck  causing  the  injury  for 


which  recovery  was  sought  against  the 
insured  was  its  servant,  and.  engaged 
in  its  business  at  the  time  of  the  acci- 
dent, it  appearing  that  the  insured 
had  put  the  truck  in  storage  with  a 
company  which  had  a  right  to  rent 
it,  and  that  on  the  day  of  the  injury 
it  was  sent  out  by  the  storage  com- 
pany in  charge  of  a  chauffeur  hired 
and  paid  by  that  company,  and  that  the 
insured,  in  the  action  brought  against 
it  on  account  of  the  injury,  in  its 
answer  denied  that  the  chauffeur  was 
its  servant. 

IV.  Liahiltty  tohere  ear-*wam  hetng  driven 
by  infant  or  other  iMMtuthorteed  peraoit. 

An  interesting  question  has  arisen 
ander  automobile  liability  policies  as 
to  the  insurer's  liability  for  loss  re- 
sulting to  the  insured  on  account  of 
an  injury  inflicted  while  his  car  was 
being  operated  by  an  infant  or  un- 
licensed person,  in  violation  of  regula- 
tions governing  the  issuing  of  licenses 
to  persons  for  driving  such  machines. 

It  has  been  held  that  a  policy  under- 
taking to  indemnify  the  insured 
against  loss  or  expense  on  account  of 
bodily  injuries  accidentally  incurred 
by  reason  of  the  use  of  the  insured's 
automobile  covered  a  loss  sustained 
by  the  insured  on  account  of  an  in- 
jury inflicted  by  his  automobile  while 
it  was  being  operated,  in  violation  of 
statute,  by  one  under  eighteen  yean 
of  age,  the  court  holding  that  the  pol- 
icy was  founded  on  a  valid  considera- 
tion, and  that  it  was  not  connected 
with  the  unlawful  use  of  the  automo- 
bile, and  did  not  aid  or  assist  the  in- 
sured in  any  unlawful  purpose.  Mes- 
sersmith  v.  American  Fidelity  Co. 
(1919)  187  App.  Div.  86,  176  N.  Y. 
Supp.  169,  reversing  (1917)  101  Misc. 
598.  167  N.  Y.  Supp.  579. 

And  a  policy  undertaking  to  indem- 
nify for  loss  suffered  on  account  of 
injuries  accidentally  Bustained  by 
others  by  reason  of  the  insured's 
ownership  and  maintenance  of  aa 
automobile,  and  providing  that  It 
should  not  apply  while  the  machine 
was  driven  or  manipulated  "by  aair 
person  under  the  age  fixed  by  law,  or 
under  the  age  of  sixteen  in  any  event," 
has  been  held  to  cover  an  injury  in- 
flicted on  a  third  person  while  the  ear 
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was  being  driven  by  the  insured's  six- 
teen-year-old son,  unaccompanied  by 
a  licensed  chauffeur,  notwithstanding 
a  statute  providing  that  "no  person 
shall  operate  a  motor  vehicle    .    .    . 
uitil  he  shall  have  obtained  from  the 
secretary     ...    a  license  for  that 
purpose,  but  no  such  license  shall  be 
issued  until  said  secretary  is  satisfied 
that  the  applicant  is  over  eighteen 
years  of  age  and  is  8  proper  per- 
son to   receive  it.    .    .    .    Nothing 
herein   contained   shall   prevent  the 
operating  of  a  motor  vehicle  by  an  un- 
licensed person  sixteen  years  of  age 
•r  more    ...    if  accompanied  by  a 
licensed  operator."    It  was  held  that 
the  provision  that  an  unlicensed  per- 
son operating  the  car  must  be  accom- 
panied by  a  licensed  chauffeur  had  no 
relation  to  the  age  of  the  operator, 
and  that  the  insured's  son  did  not 
come    within    the    meaning    of   the 
words,  "under  the  age  fixed  by  law," 
contained  in  the  policy,  which  related 
solely  to  the  question  of  age,  and  not 
to  the  question  whether  the  operator 
had  complied  with  the  other  require- 
ments of  law.    Brock  v.  Travelers'  Ins. 
Co.  (1914)  88  Conn.  308,  91  Atl.  279. 
The  court  observed  that  the  policy 
did  not  attempt  to  excuse  defendant 
from  liability  for  losses  incurred  by 
the  operation  of  the  automobile  con- 
trary to  the  provisions  of  the  statute. 
But  it  has  been  held  that  an  insurer 
b  not'  liable  for  loss  sustained  on  ac- 
count of  the  death  of  one  who  was 
killed    by    the    insured's    automobile 
while  it  was  being  driven  by  his  six- 
teen-jFcar-old  son,  in  violation  of  an 
ordinance    making    it   unlawful    for 
persons  under  eighteen  years  of  age 
to  operate  an  automobile,  where  the 
poliey    provided    that    the    insurer 
should  not  be  -liable  for  accidents  if 
ttie  automobile,  at  the  time  of  the  acci- 
dent, was  being  driven  by  a  person  in 
violation  of  law  as  to  age.    Royal  In- 
demnity Co.  V.  Schwartz    (1914)   — 
Tex.  Civ.  App.  — ,  172  S.  W.  681. 

And  in  Morrison  v.  Royal  Indem- 
nity Co.  (1917)  180  App.  Div.  709,  167 
K.  Y.  Supp.  732,  it  was  held  that  titere 
eoold  be  no  recovery  under  a  policy 
which  provided  that  the  insurer  was 
net  to  be  liable  "in  respect  of  injuries 


caused  in  whole  or  in  part  by  an  auto- 
mobile while  being  driven  or  manipu- 
lated by  any  person  in  violation  of 
law  as  to  age,  or  if  there  is  no  legal 
age  limit  under  the  age  of  sixteen 
years,"  it  appearing  that  a  statute 
provided  that  no  one  under  eighteen 
should  operate  a  motor  vehicle,  unless 
accompanied  by  a  licensed  chauffeur, 
and  that  the  insured's  car,  at  the  time 
the  accident  for  which  it  was  sought 
to  hold  the  insurer  liable  occurred, 
was  being  driven  by  his  son  under 
eighteen  years  of  age,  and  unaccom- 
panied by  a  licensed  chauffeur.  It 
was  held  in  this  case  that  the  insurer 
was  not  estopped  from  asserting  that 
one  who  accompanied  the  insured's 
son  was  not  a  duly  licensed  chauffeur 
because  it  might  have  ascertained  the 
fact  by  diligent  investigation,  where 
the  insured  had  represented  to  the  in- 
surer that  such  person  was  a  duly 
licensed  chauffeur,  it  being  held  that 
the  insured  could  not  take  advantage 
of  the  insurer's  reliance  upon  this 
representation;  and  it  was  further 
held  that  the  insured,  having  repre- 
sented that  the  supposed  chauffeur  ac- 
companied his  son  for  the  purpose  of 
complying  with  the  statute,  could  not 
claim  an  estoppel  against  the  insurer 
on  the  ground  that  the  statute  charged 
the  chauffeur  accompanying  the  driv- 
«t  with  the  duty  of  superintending 
the  driving,  and  that  the  insurer's  zep- 
resentatives  knew  that  the  supposed 
chauffeur  occupied  the  back  seat  of 
the  car. 

In  Williams  v.  Nelson  (1917)  228 
Mass.  191,  117  N.  E.  189,  Ann..Cas. 
1918D,  688,  where  the  policy  provided 
that  it  did  not  cover  loss  from  liability 
for,  or  any  suit  based  on  injuries 
caused  by,  any  automobile  while  driv- 
en or  manipulated  by  any  person  un- 
der the  age  fixed  by  law,  or  under  the 
age  of  sixteen  years  in  any  event,  a 
finding  was  held  supported  by  the  evi- 
dence that  prior  to  an  accident  a  son 
of  the  insured  under  sixteen  years 
had.  been  driving  the  insured's  auto- 
mobile, which  caused  an  injury,  bat 
that  shortly  before  the  machine  struck 
the  person  injured  the  insured  sud- 
denly leaned  over  and  took  the  wheel 
from  his  son,  and  that,  although  he 
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was  not  in  a  position  to  readily  pre- 
vent the  accident  by  manipulating  the 
pedals,  or  levers  for  stopping  the  ma- 
chine, yet  he  was  driving,  and  that  his 
was  the  dominating  mind  in  control  of 
the  car,  and  it  was  therefore  held 
that  a  recovery  might  be  had  under 
the  policy. 

V.  ProviMona  as  to  determination  of  in- 
eured'a  ItabiUtu  attd  payment  of  claim. 

The  provisions  in  some  liability 
policies  are  such  as  to  render  the  con- 
tract one  of  liability,  that  is,  to  enable 
the  insured  to  recover  where  he  is 
liable  for  an  injury,  although  he  has 
not  actually  paid  the  injured  person. 

Thus,  a  policy  providing  that  if  any 
person  shall  sustain  bodily  injury  by 
accident  by  reason  of  the  use  of  the 
insured's  automobile,  for  which  in- 
juries the  insured  is,  or  is  alleged  to 
be,  liable  for  damages,  the  company 
will  indemnify  the  insured  against 
such  liability,  and  will  pay  all  costs 
incurred  with  the  company's  written 
consent,  has  been  held  to  indemnify 
against  liability,  so  that  the  insured, 
upon  establishing  that  he  is  obliged  to 
pay  and  that  the  fee  is  reasonable,  is 
entitled  to  recover  an  attomejr's  fee 
contracted  by  him  in  the  defense  of  a 
suit  instituted  against  him  for  in- 
juries inflicted  by  his  automobile, 
which  the  insurer  had  refused  to  de- 
fend, although  insured  had  not  paid 
the  fee.  Royal  Indemnity  Co.  v. 
Schwartz  (1914)  —  Tm.  Civ.  App.  — , 
172  S.  W.  581. 

Other  policies,  however,  provide 
that  no  action  shall  lie  against  the  in- 
surer, unless  brought  by  the  insured 
for  loss  or  expense  actually  sustained 
and  paid  in  money,  after  trial  of  the 
issues. 

It  has  been  held  that  such  a  provi- 
sion applies  only  in  case  the  company 
denies  liability  and  refuses  to  defend. 
Patterson  v.  Adan  (1912)  119  Minn. 
308,  48  L.R.A.(N.S.)  184,  138  N.  W. 
281. 

And  in  Mayor,  L.  &  Co.  v.  Com- 
mercial Casualty  Ins.  Co.  (1916)  169 
App.  Div.  772,  165  N.  Y.  Supp.  75,  the 
requirements  of  a  provision  of  this 
kind  were  held  to  be  satisfied  where 
the  insured,  after  the  insurer  refused 
to  defend  a  suit,  undertook  the  de- 


fense and  finally  settled  it^  but  not 
until  after  the  close  of  the  evidence, 
although  before  the  submission  of  the 
case  to  the  jury. 

The  provisions  of  other  policies 
bind  the  insurer  to  pay  only  after  pay- 
ment of  a  final  judgment  against  the 
insured. 

It  has  been  held  that  no  recovery 
could  be  had  by  a  corporation  owning 
an  automobile  liability  policy,  provid- 
ing that  no  action  should  lie  against 
the  insurer  unless  it  was  brought  by 
the  insured  to  reimburse  it  for  a  loss 
paid  in  money  after  trial  of  the  issue, 
in  satisfaction  of  a  final  judgment 
against  it,  where  it  appeared  that  the 
corporation  paid  a  judgment  recov- 
ered in  an  action  against  its  manager 
for  injuries  inflicted  by  the  company's 
machine  while  it  was  being  operated 
by  the  company's  chauffeur  to  carry 
the  manager,  since  no  action  had  been 
brought  against  the  insured,  nor  a 
judgment  rendered  against  it  Rock 
Springs  Distilling  Co.  v.  Employers' 
Indemnity  Co.  (1914)  160  Ky.  317,  169 
S.  W.  730. 

A  loss  actually  sustained,  within  the 
meaning  of  an  indemnity  policy  pro- 
viding that  the  insurer  shall  not  be 
liable  in  an  action  "unless  it  shall  be 
brought  by  the  insured  to  reimburse 
him  for  a  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  final 
judgment,"  has  been  held  to  be  suffi- 
ciently established,  .where  ther  testi- 
mony showed  that  the  insured,  in  sat- 
isfaction of  a  judgment,  with  the  con- 
sent and  approval  of  the  judge  of 
probate,  executed  and  delivered  an 
unsecured  promissory  note  to  the  ad- 
ministratrix of  a  person  killed  by  the 
insured's  automobile,  there  being  noth- 
ing to  indicate  that  the  note  was  not 
given  in  good  faith.  Taxicab  Motor 
Go.  V.  Pacific  Coast  Casualty  Co. 
(1918)  73  Wash.  631,  132  Pac.  398. 
And  in  this  case  the  payment  of  a 
judgment  by  the  insured  within  ninety 
days  of  its  affirmance  by  the  appel- 
late court  was  held  within  the  require- 
ments of  the  policy,  which  provided 
that  the  insurer  should  not  be  liable 
unless  a  judgment  recovered  against 
the  insured  was  paid  within  ninety 
days  from  the  date  of  such  judgment. 
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although  the  payiiaent  in  qaeatioH  w»s 
not  made  within  ninety  days  from  the 
date  of  the  rendition  of  the  judgment. 

In  Campbell  v.  London  &  L.  Indem- 
ni^  Co.  (1917)  168  N.  Y.  Supp.  300, 
where  a  policy  insured  a  motor  com- 
pany against  loss  from  liability  for 
damages  on  account  of  injuries  in- 
flicted by  its  automobiles,  and  a  judg- 
ment was  recovered  against  the  com- 
pany for  an  injury,  and,  although  the 
company  was  insolvent,  it  borrowed 
the  money  to  pay  the  judgment,  and 
paid  it  to  the  judgment  creditor,  it 
was  held  that,  as  there  was  no  provi- 
sion in  the  policy  relieving  the  in- 
surer from  liability  in  the  event  that 
the  judgment  debtor  should  borrow 
money  to  pay  losses  insured  against, 
the  burden  of  establishing  that  the 
transaction  was  in  bad  faith  was  on 
the  insurer,  and  that  the  proof  failed 
to  show  this. 

See  also  cases  under  following  sub- 
division. 

T7.  Bight  •f  person  iniured  to  recover 
on  policy. 

The  right  of  a  person  injured  to  re- 
cover the  insurance  depends  some- 
what on  whether  the  policy  is  a  con- 
tract of  liability  or  indemnity. 

Thus,  where  a  policy  undertakes  to 
indemnify  an  automobile  company  for 
loss  sustained  by  injuring  third  per- 
sons, and  provides  that  no  action  shall 
lie  against  the  insurer  unless  it  shall 
be  brought  by  the  insured  for  loss  or 
expense  actually  sustained  and  paid  in 
money  after  actual  trial  of  the  issue, 
a  recovery  cannot  be  had  in  equity 
against  the  insurer  by  one  who  has 
recovered  a  judgment  against  the  in- 
sured for  an  injury  resulting  from  the 
operation  of  one  of  its  automobiles, 
although  the  insured  is  in  the  hands 
of  a  receiver,  since  a  court  of  equity 
cannot  treat  the  contract  as  made  for 
the  benefit  of  any  person  injured  by 
the  insured's  automobile  without  re- 
gard to  the  terms  of  the  contract,  and 
by  the  terms  of  the  policy  no  recovery 
could  be  had  by  the  insured  except 
for  liabilities  actually  discharged  by 
pajrment  of  money.  Goodman  v.  Geor- 
gia L.  Ins.  Co.  (1914)  189  Ala.  130,  66 
Bo.  6^. 

In  Williams  ▼.  Nelson  (1917)  228 


Mass.  191,  117  N.  E.  189,  Ann.  Cas. 
1918D,  638,  where  a  statute  permitted 
a  judgment  creditor  of  one  insured  by 
a  contract  of  casualty  insurance 
against  loss  or  damage  on  account  of 
bodily  Injury  or  death  by  accident  of 
any  person,  arising  from  causes  for 
which  the  insured  was  responsible, 
such  judgment  having  been  recovered 
for  a  cause  covered  by  the  contract  of 
insurance,  to  proceed  in  equity 
against  both  the  insured  and  the  in- 
surer, to  recover  and  apply  the  insur- 
ance money  to  the  satisfaction  of  the 
judgment,  it  was  held  that  one  who 
had  recovered  a  judgment  against  the 
owner  of  an  automobile  for  an  injury 
covered  by  an  indemnity  policy  held 
by  the  latter  was  entitled  to  maintain 
an  action  against  the  insurer,  al- 
though there  had  been  no  payment  of 
the  judgment.  But  it  was  held  that 
the  words,  "bodily  injury  ...  of 
any  person,"  were  confined  to  physical 
injury,  and  did  not  include  financial 
damage  to  the  husband  of  the  person 
injured,  arising  from  the  injury. 

Where,  under  a  policy  insuring 
against  loss  by  reason  of  the  insured's 
automobile,  an  action  is  brought  by  a 
person  injured  by  the  machine  against 
the  insured,  and  the  insurer,  by  virtue 
of  the  contract,  assumes  charge  of  the 
defense,  a  judgment  in  the  action 
against  the  insured  has  been  held  to 
become,  as  between  plaintiff,  defend- 
ant, and  the  company,  a  liability  or 
debt  owing  unconditionally  by  the  lat- 
ter to  the  insured,  which  the  plaintiff 
might  reach  by  garnishment.  Patter- 
son V.  Adan  (1912)  119  Minn.  308,  48 
L.IU^.(NJ5.)  184,  138  N.  W.  281. 

r/J.  Bight  0/  <n«wr«d  to  aettte  with  per- 
aon  injured. 

A  provision  is  usually  incorporated 
in  liability  policies  of  the  kind  under 
consideration,  forbidding  the  insured 
to  settle  a  claim  without  the  insurer's 
consent,  except  at  his  own  risk. 

In  Mayor,  L.  &  Co.  v.  Commercial 
Casualty  Ins.  Co.  (1915)  169  App.  Div. 
772,  166  N.  Y.  Supp.  76,  a  condition  of 
this  kind  was  held  to  be  limited  to 
cases  in  which  the  insurer  performed 
its  contract,  requiring  it  to  defend  ac- 
tions against  the  insured,  and  the  lat- 
ter was  therefore  held  not  precluded 


Digitized  by 


Google 


382 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AXJL 


from  recovering  because  he  settled  an 
action  against  him  after  the  insurer 
had  refused  to  defend  it.  It  was  held, 
however,  that  the  insured,  having  seen 
fit  to  settle  the  action  against  him 
after  the  insurer  had  refusecT  to  de- 
fend it,  assumed  the  risk  of  showing, 
in  an  action  against  the  insurer,  not 
only  a  liability  covered  by  the  policy, 
but  also  the  amount  of  liability,  and 
that  the  recovery  against  the  insurer 
was  limited  by  the  loss  sustained, 
even  though  the  evidence  might  show 
that  the  settlement  was  for  lesB.  than 
such  liability. 

It  will  be  noticed  that  in  the  report- 
ed ease,  Fullekton  v.  United  States 
Casualty  Co.  ante,  867),  it  was  held 
that  an  indemni^  insurer,  which 
abandoned  its  obligation  to  defend  a 
suit  against  the  insured  growing  out 
of  an  accident  sustained  through  the 
operation  of  his  automobile,  could  not 
defeat  a  recovery  for  money  paid  by 
the  insured  in  settlement  of  the  claim, 
on  the  ground  that  it  was  paid  in  com- 
promise without  a  judgment,  although 
the  policy  provided  for  a  recovery  only 
when  the  payment  by  the  insured  was 
in  satisfaction  of  a  judgment. 

And  in  Royal  Indemnity  Co.  ▼. 
Schwartz  (1914)  —  Tex.  Civ.  App.  — , 
172  S.  W.  581,  it  was  held  that  the  in- 
surer, after  repudiating  its  obligation 
to  defend,  was  estopped  to  set  up  a 
failure  of  the  insured  to  obtain  its 
consent  in  writing  to  the  incurring  of 
an  attorney's  fee  contracted  by  the 
insured  in  the  defense  of  a  suit  against 
him. 

And  in  Hartigan  v.  Casualty  Co.  of 
America  (1916)  97  Misc.  464,  161  N. 
Y.  Supp.  145,  where  the  insurer,  in  ac- 
cordance with  the  provision  of  its 
policy,  assumed  the  defense  of  an  ac- 
tion against  the  insured,  and,  on  ad- 
vice of  the  insurer's  attorney,  a  s.ettle- 
Bient  was  made,  it  was  held  that  the 
insurer  could  not  successfully  claim 
that  it  was  not  liable  because  the  pol- 
icy provided  that  the  company  should 
be  liable  only  when  legally  called  up- 
on to  pay  a  judgment  rendered. 

Where  an  automobile  liabili^  policy 
gave  the  insurer  the  right  to  defend 
actions  against  the  insured,  and  con- 
tained no  provision  binding  the  in- 


surer to  consent  to  a  settlement,  the 
insured  cannot  recover  from  the  in- 
surer the  amount  he  contributed  to  the 
sum  within  the  limit  of  the  insurer's 
liability  in  settlement  of  the  claim  of 
the  person  injured,  it  being  the  con- 
tention of  the  plaintiff  that  he  was 
coerced  into  making  that  contribution 
because  of  the  insurer's  refusal  other- 
wise to  settle  the  claim,  and  becaus* 
of  his  belief  that  if  the  case  went  to 
trial  a  recovery  would  be  had  in  ex- 
cess of  the  amount  of  the  policy.  Lev- 
in V.  New  England  Casualty  Co. 
(1917)  101  Misc.  402,  166  N.  Y.  Supp. 
1065.  affirmed  in  (1919)  —  App.  Div. 
— ,  174  N.  Y.  Supp.  910,  and  a  like  con- 
clusion was  reached  on  a  former  ap- 
peal of  this  case  (1916)  97  Misc.  1, 
160  N.  Y.  Supp.  1041. 

And  in  McAleenan  v.  Massachusetta 
Bonding  &  Ins.  Co.  (1916)  178  App. 
Div.  100,  159  N.  Y.  Supp.  401,  affirmed 
in  (1916)  219  N.  Y.  564, 114  N.  E.  114, 
the  refusal  of  the  insurer  to  permit 
the  insured  to  accept  the  offer  of  a 
person  injured  by  the  insured's  auto- 
mobile, to  settle  for  a  specified  sum  in 
full  of  all  damages  that  might  be  re- 
covered in  excess  of  the  amount  of  the 
insurance,  was  held  not  to  render  the 
insurer  liable  for  the  larger  amount 
which  the  insured  was  obliged  to  pay. 
And  on  a  subsequent  appeal  of  this 
case  (1917)  179  App.  Div.  84,  166  N, 
Y.  Supp.  184,  it  was  held  that,  as  the 
provisions  in  question  did  not  pre- 
clude the  insured's  settling  with  re- 
spect to  his  liability  in  excess  of  the 
indemnity  for  which  the  insurer  was 
liable,  it  was  immaterial  whether  the 
latter  granted  or  withheld  its  consent 
to  a  settlement,  or  acted  in  good  or 
bad  faith. 

In  Kennelly  v.  London  Guarantee  & 
Acci.  Co.  (1918)  i84  App.  Div.  1,  171 
N.  Y.  Supp.  423,  where  a  policy  insur- 
ing against  lose  on  account  of  bodily 
injuries  inflicted  by  the  insured's  auto- 
mobile provided  that  "the  insured  may 
settle  any  claim  at  the  insured's  own 
expense,  giving  immediate  notice 
thereof  in  writing  to  the  company,  and 
the  assured  may  settle  any  case  at  the 
company's  expense  if  the  company 
shall  have  previously  given  its  con? 
sent  in  writing,"  it  was  held  that  the 
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iunrar  was  discharged  from  all  Ila> 
Ulity  by  the  act  of  the  insured  in  set- 
tling, without  the  insurer's  consent, 
a  jndgmmt  recovered  against  the  in- 
mired,  from  which  judgment  the  in* 
rarer  had  taken  an  appeal,  which  was 
pending  at  the  time  of  the  settlement 
and  was  dismissed  by  the  court  be- 
eaase  of  the  settlement. 

In  Hopkins  v.  American  Fidelity  Co. 
(1916)  91  Waah.  680,  158  Pac.  635,  a 
provision  of  a  liability  policy  that  the 
insured  should  not  "interfere  in  nego- 
tiations for  compromise"  was  held  not 
violated  where,  on  the  day  of  the  ac- 
cident, the  insured  telephoned  the 
claimant,  stating  that  he  was  insured 
and  that  his  attorney  would  endeavor 
to  get  a  settlement  from  the  insurer, 
and  subsequently  stated  that  a  law- 
yer who  was  coming  to  see  the  claim- 
ant was  not  the  insured's,  but  the  in- 
surance company's,  though  he  might 
call  himself  the  insured's. 

VUl.  JPrwMvau  for  inmtred'»  «o-opera- 
tion  and  daaietanee. 

It  has  been  held  that  a  provision  of 
a  liability  policy  that  the  insured 
should  render  such  co-operation  and 
assistance  in  the  defense  of  actions 
against  it  to  recover  for  injuries  cov- 
ered by  the  policy  as  lay  in  its  power 
was  not  violated  because  an  officer  of 
the  insured  company  gave  evidence  at 
an  inquest  relative  to  the  instructions 
given  its  drivers,  which  conflicted  with 
his  evidence  on  the  trial  of  an  action 
against  the  insured  to  recover  for  neg- 
ligently killing  a  person,  where  it  did 
not  appear  that  the  discrepancy  in 
his  testimony  was  anything  more  than 
a  mistake.  Taxicab  Motor  Co.  v.  Pa- 
eiflc  Coast  Casualty  Co.  (1913)  78 
Wash.  631,  182  Pac.  893. 

And  in  Collins  v.  Standard  Acci. 
ba.  Co.  (1916)  170  Ky.  27,  185  S.  W. 
11%'  Ann.  Cas.  1917D,  59,  there  was 
held  to  be  no  violation  of  a  provision 
of  a  policy  indemnifying  against  lia* 
bility  for  injuries  by  an  automobile, 
requiring  the  insured  to  aid  in  resist- 
ing the  recovery  of  damages  against 
her,  because  of  her  refusal  to  rely  on 
the  defense  that  the  negligence  of  the 
chauffeur  was  imputable  to  the  in- 
jured person,  a  guest,  as,  under  the 


facts  shown,  there  was  no  ground  for 
such  defense. 

In  Collins  v.  Standard  Acci.  Ins.  Co. 
(Ey.)  supra,  the  insured  sought  in- 
demnity by  reason  of  a  recovery 
against  her  by  her  sister,  who  wa|S 
injured  while  riding  with  her  as  a 
guest,  and  the  evidence  was  held  to 
authorize  the  submission  to  the  jury 
of  the  issue  as  to  the  insured's  fraud 
and  collusion  in  connection  with  the 
action  brought  by  her  sister,  and  also 
the  question  of  her  failure  to  aid  the 
insurer  in  such  action,  as  required  by 
the  policy. 

IX.  Detente  of  inM  by  intwcanoe,  and  tU 

effect. 

Practically  all  liability  policies  of 
the  kind  under  consideration  provide, 
in  effect,  that  the  insurer  shall  have 
the  right  to  defend  all  actions  brought 
against  the  insured  to  recover  for  any 
injury  covered  by  the  policy. 

It  has  been  held  that  a  policy  by 
which  the  insurer  undertook  to  indem- 
nify the  insured  against  loss  from  lia- 
bility imposed  by  law  upon  him  for 
damages  on  account  of  bodily  injuries, 
including  death,  accidentally  sus- 
tained by  any  person,  by  reason  of  the 
maintenance  or  use  of  his  automobile, 
and  to  defend  in  the  name  and  on  be- 
half of  the  insured  any  suits  which 
might,  at  any  time,  be  brought  against 
him  on  account  of  such  injuries,  im- 
posed no  duty  upon  the  insurer  to  de- 
fend a  criminal  prosecution  for  man- 
slaughter instituted-  against  the  in- 
sured. Patterson  v.  Standard  Acci. 
'Ins.  Co.  (1913)  178  Mich.  288,  61 
L.R.A.(N.S.)  583,  144  N.  W.  491,  Ann. 
Cas.  1915A,  632. 

Where  the  insurer  undertakes  by  its 
contract  to  defend  actions  against  the 
insured  to  recover  for  injuries  inflict- 
ed by  the  latter's  automobile,  and  re- 
fuses to  defend  an  action  to  recover 
for  such  injuries,  it  is  liable  for  a 
breach  of  its  contract  to  defend.  May- 
or, L.  &  Co.  V.  (Tommercial  (Casualty 
Ins.  Co.  (1915)  169  App.  Div.  772,  155 
N.  Y.  Supp.  78. 

And  the  insurer,  after  having  under- 
taken to  defend  an  action  against  the 
insured,  must  not  be  negligent,  but 
must  exercise  proper  care  in  discharg- 
ing its  duty,  and  is  liable  for  a  failure 
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to  do  BO.  Thus  where,  after  a  verdict 
had  been  recovered  against  the  holder 
of  a  policy,  the  insurer  had  agreed  to 
appeal  from  the  judgment  and  assured 
the  defendant  in  that  action  that  an 
appeal  had  been  taken,  and  without  the 
tatter's  knowledge  had  permitted  the 
time  for  taking  an  appeal  to  expire 
without  taking  one,  it  was  held  that  a 
recovery  for  the  amount  of  the  judg- 
ment that  the  insured  had  been  obliged 
to  pay  in  excess  of  the  amount  of  the 
policy  might  be  had  against  the  in- 
surer for  its  neglect.  McAIeenan  v. 
Massachusetts  Bonding  &  Ins.  Co. 
(1916)  219  N.  Y.  664,  114  N.  E.  114, 
affirming  (1916)  17S  App.  Div.  100, 
159  N.  Y.  Supp.  401. 

Affd  in  the  reported  case,  FULLER- 
TON  V.  United  States  Casualty  Co. 
ante,  867,  it  was  held  that  an  indem- 
nity insurer  whose  contract  excluded 
the  insured  from  participation  in  the 
defense  or  settlement  of  any  claims 
against  him  could  not,  after  settling 
some  of  the  claims  growing  out  of  an 
accident  and  undertaking  the  defense 
of  a  suit  on  other  claims,  withdraw 
from  the  defense  and  cast  the  burden 
thereof  on  the  insured,  on  the  theory 
that  it  had  mistaken  the  nature  of 
its  obligation. 

And  where  an  insurer  takes  charge 
of  the  defense  of  an  action  against 
the  insured  to  recover  for  a  death 
caused  by  the  tatter's  machine,  it  can- 
not defend  an  action  by  the  insured 
to  recover  the  amount  paid  in  satisfac- 
tion of  a  judgment  recovered,  on  the 
ground  that  the  death  resulted  from- 
the  malpractice  of  the  attending  physi- 
cian, and  not  from  the  insured's  negli- 
gence. Taxicab  Motor  Co.  v.  Pacific 
Coast  Casualty  Co.  (1913)  73  Wash. 
631,  132  Pac.  393. 

In  Hartigan  v.  Casualty  Co.  of 
America  (1916)  97  Misc.  464,  161  N. 
Y.  Supp.  145,  the  statement  of  the  at- 
torney for  a  company  which  had  is- 
sued an  automobile  liabili^  policy 
binding  it  to  defend  suits  against  the 
insured,  that  the  insurer  assumed  the 
defense  in  a  case  under  a  reservation 
of  policy  rights,  and  without  assuming 
any  liability  for  any  judgment  that 
might  be  recovered,  was  held  to  mean 
that  the  insurer  would  assume  in  the 


defense  of  the  action,  only  such  lia- 
bility, if  any,  which  it  must  assume 
under  the  policy. 

In  Morrison  v.  Royal  Indemnity  Co. 
(1917)  180  App.  Div.  709,  167  N.  Y. 
Supp.  732,  supra,  IV.,  the  insurer's 
brief  and  necessary  continuance  of 
the  defense  of  the  action  against  the 
insured,  after  learning  that  the  sup- 
posed chauffeur  was  under  eighteen 
years  of  age,  was  held  not  a  waiver  of 
the  right  to  disclaim  liabilify. 

X,  Provlstona  as  to  noUce  of  accident  or 

A  provision  of  a  liability  policy  of 
the  character  under  consideration,  re- 
quiring immediate  written  notice  of 
the  occurrence  of  an  accident,  is  rea- 
sonable. Chapin  v.  Ocean  Acci.  &  G. 
Corp.  (1914)  96  Neb.  213,  62  L.R.A. 
(N.S.)  227,  147  N.  W.  465. 

The  word  "immediate"  means  within 
a  reasonable  time  after  the  insured 
teams  of  an  accident  or  claim.  Oak- 
land Motor  Car  Co.  v.  American  Fidel- 
ity Co.  (1916)  190  IMUch.  74,  166  N.  W. 
729;  Chapin  v.  Ocean  Acci.  &  G.  Corp. 
(Neb.)  supra. 

And  the  word  "accident"  in  sach  a 
provision  means  an  undesigned  and 
unforeseen  occurrence  of  an  afflictive 
or  unfortunate  character,  resulting  in 
bodily  injury  to  a  person  other  than^ 
the  insured.  Chapin  v.  Ocean  AccL  & 
G.  Corp.  (Neb.)  supra. 

This  provision  has  been  held  not  to 
require  that  notice  should  be  given  of 
all  accidents  resulting  from  the  opera- 
tion of  the  insured's  automobile,  bat 
merely  those  which  result  in  Iwdily  in- 
juries to  others.  Ibid. 

And  where,  at  the  time  a  person  was 
thrown  from  his  bicycle  through  l>eing 
struck  by  the  insured's  autcnnobile,  no 
injury  was  apparent,  and  the  peraea 
thrown  stated  that  he  had  received 
none,  and  for  about  a  year  thereafter 
the  insured  honestly  believed  that 
none  resulted,  it  was  held  that  it  eould 
not  be  said,  as  a  matter  of  law,  that 
the  conditions  of  the  accident  were 
such  as  to  bring  it  within  the  class  of 
which  it  was  the  insured's  duty  to  give 
immediate  notice,  or  that  the  notice 
given  was  not  given  within  a  reasoo- 
abte  time,  it  appearing  that,  upon  ttie 
insured's  being  notified  that  a  suit  was 


Digitized  by 


Google 


ANNO.— AUTOMOBILE  LIABILITY  INSURANCE. 


S85 


to  be  broQsht  against  him  on  account 
of  the  injury,  he  immediately  notified 
the  insurer.    Ibid. 

In  Haas  Tobacco  Ck>.  v.  American 
Fidelity  Ck>.  (1919)  226  N.  Y.  343,  — 
A.L.R.  — ^  123  N.  E.  765,  where  there 
was  a  like  provision  for  notice  of  ac- 
cidents and  claims,  it  was  held  that  the 
condition  did  not  apply  to  every  trivial 
occurrence,  even  though  it  might 
prove  afterward  to  have  resulted  in 
serious  injury;  that  if  no  apparent 
harm  came  from  a  mishap,  and  there 
was  no  reasonable  ground  for  believ- 
ing at  the  time  that  bodily  injury 
would  follow,  there  was  no  duty  upon 
the  insured  to  notify  the  insurer.  But 
in  this  case  the  insured  was  held  not 
absolved  from  giving  the  notice  pro- 
vided for,  where,  on  the  day  following 
an  accident  in  which  one  of  the  in- 
sured's automobiles  knocked  down  a 
boy,  the  insured's  manager  saw  a 
statement  of  the  accident  in  the  paper, 
and  asked  the  driver  about  it,  and 
the  latter  admitted  that  the  machine 
struck  the  boy,  but  said  that  he  did 
not  think  that  it  amounted  to  much, 
and  no  notice  was  given  for  ten  days. 

An  automobile  company  holding  a 
policy  indemnifying  It  against  loss  or 
liability  on  account  of  bodily  injuries 
inflicted  by  its  automobiles  was  held 
in  Oakland  Motor  Co.  v.  American  Fi- 
delia Co.  (1916)  190  Mich.  74,  156  N. 
W.  729,  not  relieved  from  complying 
with  the  provision  requiring  "imme- 
diate notice"  of  the  occurrence  of  ac- 
cidents and  claims  made  on  account 
thereof,  where  both  its  inspector  and 
superintendent  of  mechanical  parts, 
and  the  head  tester  of  the  company, 
had  notice  of  an  accident  and  injuries 
caused  by  one  of  its  cars,  and  of  a 
claim  of  the  injured  person,  a  few  days 
after  the  accident  occurred,  and  in- 
vestigated it,  and  decided  to  believe 
the  denial  of  the  company's  testers 
that  any  accident  had  occurred. 

And  the  provision  requiring  imme- 
diate notice  of  the  occurrence  of  an 
accident  was  held  not  to  have  been 
complied  with,  where  the  insured  was 
located  about  30  miles  from  the  in- 
surer's <^ce,  with  all  modem  means  of 
cmimunication  between  the  places,  bat 
gave  no  notice  of  the  occurrence  of 
6  R.L.B.— 26. 


an  accident  until  three  months  there- 
after.   Ibid. 

The  insurer  in  this  case  was  held 
not  precluded  from  asserting  as  a  de- 
fense a  failure  to  comply  with  the  pro- 
vision requiring  immediate  notice,  be- 
cause it  took  charge  of  the  defense  of 
an  action  against  the  insured,  under 
a  belief  that  the  latter  had  first 
learned  of  the  matter  when  the  sum- 
mons was  served,  and  did  not  learn 
that  this  was  not  so  until  the  trial, 
especially  where  an  agreement  had 
been  entered  into  between  the  parties 
that  all  acts  with  reference  to  the  con- 
duct of  the  defense  of  the  case  against 
the  insured  should  be  considered  as 
done  without  prejudice  to  their  rights 
under  the  policy.    Ibid. 

la  Lee  v.  Casualty  Co.  of  America 
(1916)  90  Conn.  202,  96  Atl.  952,  al- 
though the  reply  of  the  plaintiff  in  an 
action  on  a  liability  policy  failed  to 
deny  the  insurer's  allegation  that  no- 
tice of  an  injury  inflicted  by  the  in- 
sured's automobile  was  not  given  with- 
in the  time  required,  it  was  held  that 
the  requirement  as  to  notice  might  be 
waived  by  the  insurer,  and  that  a  de- 
murrer to  the  reply  should  have  been 
overruled,  where  the  reply  stated  that 
the  insurer,  knowing  that  there  had 
not  been  a  strict  compliance  with  the 
provision  as  to  notice,  proceeded  to 
make  a  settlement  with  the  injured 
person  and  continued  its  attempt  for 
two  months,  when  it  called  on  the  in- 
sured for  further  information,  and  two 
months  later  asked  for  the  papers  in 
the  action  against  him,  and,  shortly 
before  the  trial  of  the  action,  returned 
them  and  denied  liability. 

XI,  lAability  for  depreoiatton  of  maoMne 
injured. 

The  question  has  arisen,  whether 
one  holding  a  policy  insuring  him 
against  loss  by  reason  of  liability  im- 
posed by  law  upon  him  for  destruction 
of,  or  injury  to,  property  of  others, 
arising  from  the  use  of  his  automobile, 
was  entitled  to  recover  from  the  in- 
surer not  only  the  actual  cost  of  re- 
pairs to  a  machine  which  was  dam- 
aged by  his  car,  but  also  the  amount 
which  he  was  obliged  to  pay  for  de- 
preciation in  the  value  of  the  automo- 
bile, caused  by  its  having  been  in  a 
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collision;  and  it  was  held  that  such  a 
recovery  could  be  had,  although  the 
policy  contained  a  limitation  clause 
that  the  insurer's  liability  "is  limited 
to  the  actual  intrinsic  value  of  the 
property  damaged  or  destroyed,  .  .  . 
which  shall  not  be  greater  than  the 
actual  cost  of  repairs  or  replaconent 
thereof,"  it  being  held  that  this  clause 
did  not  limit  the  liability  of  the  in- 
surer to  the  actual  cost  of  repairs 
made,  when  it  appeared  that  they  did 
not,  and  could  not,  make  the  ear  as 
good  as  it  was  before  the  accident. 
Christison  v.  St  Paul  F.  &  M.  Ins.  Co. 
(1917)  138  Minn.  61,  L.R.A.1917F,  612. 
163  N.  W.  980. 

ZIJ.  ProvisfoiM  €M  to  fiMitred's  «iMt*mo- 
bU«  being  rented. 

It  has  been  held  that  a  provision 
that  "none  of  the  aatomebiles  herein 


described  are  rented  to  others,"  con- 
tained in  a  policy  covering  loss  by  rear 
son  of  the  ownership,  maintenance, 
and  use  of  an  automobile,  referred  to 
the  date  of  the  policy,  and  was  not 
violated  because  the  insured's  automo- 
bile was  rented  at  the  time  an  accident 
occurred,  some  time  after  the  date  of 
the  policy.  Mayor,  L.  &  Co.  v.  Com- 
mercial Casualty  Ins.  Co.  (1914)  160 
N.  Y.  Supp.  624. 

The  same  conclusion  was  reached 
on  a  subsequent  appeal  of  this  case 
in  (1915)  169  App.  Div.  772, 156  N.  Y. 
Supp.  75,  the  provision  that  none  of 
the  automobiles  described  were  rented 
being  held  merely  a  warranty  that  the 
trucks  were  not  rented  at  the  time  the 
policy  took  effect,  and  not  a  warranty 
that  they  ware  not  to  be  ranted  sub- 
•equently.  J.  T.  W. 


JANE  Mcculloch 

V. 

MARGARET  M.  GOODRICH,  Appt 

Jtoww  Supreme  C«Hrt— /w«m  7,  1910. 
(105  Ean.  1.  181  Pac.  666.) 

AssaaTt  —  nntiml  combat  —  recovery. 

1.  Where  persona  engage  in  a  mutual  combat,  each  may  recover  from 
the  other  aU  damages  caused  by  injuries  received  from  the  other  in  the 
fight. 

ISee  note  on  this  question  beginning  on  page  888.] 


Evidence  —  assault  —  nataal  combat. 

2.  In  an  action  to  recover  damages 
for  an  assault  and  battery,  where  the 
petition  alleges  that  the  defendant  as- 
saulted the  plaintiff,  and  the  answer 
alleges  that  the  plaintiff  assaulted  the 
defendant,  and  each  party  introduces 
evidence  to  support  his  contention,  com- 
petent evidence  cannot  be  properly  ex- 
eluded,  although  it  may  tend  to  prove 
that  the  parties  engaged  in  a  mutual 
combat,  and,  if  there  is  evidence  tend- 

Headnotes  1  and  2  by  Marshall,  J. 


ing  to  prove  that  fact,  It  is  proper  for 

the  court  to  instruct  the  jury  conoem- 
ing  the  law  of  mutual  combat. 

—  self-defense  —  mutual  combat. 

3.  In  an  action  for  assault  and  bat- 
tery, where  the  defense  is  self-defense 
from  an  assault  committed  by  plaintiff, 
evidence  is  admissible  that  tiie  parties 
were  to  engage  in  a  fight  with  tauesh 
other  and  that  each  willingly  engased 
in  the  contest. 

[See  2  R.  G.  L.  662,  574.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  9m»- 
man  County  (Sparks,  J.)  in  favor  of  plaintiff  in  an  action  brought  t» 
recover  damages  for  an  alleged  assault  and  battery.    Aifirmed. 

The  fftcts  are  stated  in  the  opinion  of  the  court 
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(les  Ka».  1, 

Mr.  J«lua  Hartder,  for  appellant: 

If  the  plaintiff,  in  ejectinjr  defendant 
from  her  office,  used  more  force  than 
was  neceasary,  she  thereby  became  the 
•nressor,  and  defendant  was  not  liable. 

State  ▼.  Bradbury,  67  Kan.  808,  74 
Pac  231 :  Taylor  v.  Clendening,  4  Kan. 
524. 

Mr.  B.  F.  Mmphy,  for  appellee:    . 

A  verdict  and  judpnent  supported  by 
a  substantial  though  conflicting  eTi- 
dence  cannot  be  disturbed  on  appeal. 

Biemacki  v.  Ratzlaff,  102  Kan.  573, 
171  Pac  672;  Patmore  t.  Hough,  28 
Kan.  636. 

It  is  not  within  the  province  of  the 
court,  on  appeal,  to  consider  the  weight 
•f  evidence  or  the  credibilily  of  wit- 


Ott  ▼.  Cunningham.  9  Kan.  886. 

Each  contestant  may  recover  from 
Sie  other  all  damages  resulting  from 
injuries  received  in  a  fight. 

McNeU  T.  MuUin,  70  Kaa.  634,  79 
Pac.  168. 

If  defendant  wantonly,  wilfully,  and 
maliciously  used  more  force  than  was 
necessary  in  resisting  excessive  force 
<nr  assault,  she  would  be  liable  to  plain- 
tiff for  damages  resulting  therefrom. 

Eckerd  v.  Wove,  85  Kan.  766,  88 
L.R.A.(N.S.)  616,  119  Pac.  870. 

Marshall,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  sued  for  damages 
which  resulted  from  injuries  inflict- 
ed upon  her  in  an  assault  by  the  de- 
fendant. 

The  petition  alleged  that  the  de- 
fendant assaulted  the  plaintiff  with 
an  umbrella  and  dangerously  wound- 
ed her.  The  answer  contained  a 
general  denial  of  the  allegations  of 
the  petition,  and  pleaded  amault  and 
battery  by  the  plaintiff.  The  an- 
swer also  pleaded  self-defense,  and 
that  if  the  defendant  did  strike  the 
plaintiff  with  an  umbrella  it  was  \m- 
intentional,  and  only  incidental  to 
her  lawful  defense  against  the  as- 
saults of  the  plaintiff.  Judgment 
was  rendered  for  the  plaintiff,  and 
the  defendant  appeals. 

1.  The  defendant  contends  that 
the  court  erred  in  giving  the  follow- 
ing instruction: 

"The  jury  is  instructed  that  if 
parties  fight  by  mutual  consent  the 
aggressions  are  mutual,  and  the  cir- 
eumstances  of  who  committed  the 
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IBl  Pac.  BSt.) 

first  act  of  violence  is  not  material 
in  an  action  to  recover  damages  for 
the  injuries  he  received  in  the 
fight." 

"If  the  conduct  of  the  parties  to  a 
mutual  combat  constitutes  a  breach 
of  the  criminal  law,  the  consent  of 
either  one  to  participate  in  the  m@I^e 
does  not  deprive  him  of  his  civil 
remedy  agamst  the  other.  Each 
contestant  may  recover  from  -the 
other  all  damages  resulting  from  the 
injuries  he  received  in  the  fight." 

The  defendant  argues  that  by  this 
instruction  the  court  gave  the  law 
concerning  mutual  combat,  and  that 
under  the  pleadings  no  evidence  of 
mutual  combat  could  be  properly 
introduced.  By  the  pleadings  each 
party  alleged  that  the  other  com- 
mitted an  assault  and  battery  on  the 
party  pleading.  Each  probably  in- 
troduced evidence  to  prove  her  con- 
tention. That  evidence  may  have 
tended  to  prove  that  E,,aenoe- 
each  was  ready  to  ••••«iit- 
engage  in  a  fight  ""*"**  '•"*"*• 
with  the  other,  and  that  each  will- 
ingly engaged  in  the  contest.  If 
such  a  condition  existed,  that  evi- 
dence could  not  be 


excluded,    and    the  Bi«t«»i  e«B»»t. 
court  properly  gave 
the  instruction. 

This  action  is  closely  parallel  to 
McNeil  V.  Mullin,  70  Kan.  634,  79 
Pac.  168,  and  the  rule  there  declared 
controls. 

2.  Complaint  is  made  of  the  fol- 
lowing instruction:  "The  defend- 
ant claims  in  her  answer  herein  that 
the  plaintiff  at  the  time  of  the  al- 
leged controversy  was  a  licensed 
physician,  and  as  such  licensed 
physician  was  maintaining  a  public 
office  in  Goodland,  Kansas,  and  that 
at  said  time  she  went  to  said  office 
on  a  business  errand.  You  are  in- 
structed that  one  who  is  a  physician 
and  maintains  a  public  office,  as 
such,  thereby  invites  the  public  to^ 
said  office  for  the  purpose  of  con- 
sultation and  rendering  medical 
services  to  those  who  might  request 
it;  and  if  the  defendant  in  a  peace-' 
able,  quiet,  and  orderly  manner  eu" 
tered  said  office  on  a  business  er-^ 
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rand  with  the  plaintiff  herein,  she 
had  a  right  so  to  do,  and  to  remain 
therein  for  a  reasonable  length  of 
time  in  order  to  transact  siich  busi- 
ness, providing  that  during  all  of 
said  time  she  was  acting  in  a  quiet, 
peaceable,  and  orderly  manner;  but 
if  at  any  time  she  became  abusive 
in  her  language  or  manner  toward 
the  plaintiff  or  any  of  the  occupants 
therein,  then  and  in  such  a  case  the 
plaintiff  would  have  a  right  to  re- 
quest her  to  depart  from  said  office, 
and,  defendant  failing  to  do  so  with- 
in a  reasonable  length  of  time  after 
being  so  requestni,  the  plaintiff 
would  have  a  right  to  use  such  force 
as  was  reasonably  necessary  in  eject- 
ing said  defendant  from  said  office; 
and,  if  plaintiff  did  use  more  force 
than  was  reasonably  necessary  in 
ejecting  defendant  from  said  office 
at  said  time,  the  defendant  would 
have  the  right  to  use  such  force  in 
resisting  such  excessive  force  on  the 
part  of  the  plaintiff,  and  protecting 
herself  against  harm  and  injury 
therefrom,  as  appeared  to  her  at  the 
time,  acting  in  good  faith,  to  be  rea- 
sonably necessary,  and  in  such  a 
case  the  defendant  would  not  be  lia- 
ble for  injury  resulting  to  plaintiff 
from  the  force  used  by  the  defend- 
ant. However,  in  such  case,  if  the 
defendant  wantonly,  wilfully  and 
maliciously  used  more  force  than 
was  necessary  in  resisting  such  ex- 


cessive force  or  assault,  she  would 
be  liable  to  plaintiff  for  damages  re- 
sulting therefrom." 

The  defendant  argues  that  there 
can  be  no  question  that  if,  as  the 
court  assumes,  the  plaintiff  used 
more  force  than  was  necessary,  she 
was  the  aggressor,  and,  if  the  de- 
fendant, in  defending  herself  against 
such  aggressions,  used  more  force 
than  was  necessary,  she  cannot  be 
held  for  damages.  The  defendant 
further  argues  that,  as  the  plaintiff 
was  the  aggressor,  she  cannot  com- 
plain if  she  was  beaten  in  a  combat 
which  she  herself  began.  The  de- 
fendant's argument  is  not  good. 
Each  party  is  liable  for  her  own 
wrongdoing.  The  a...,i*> 
defendant  assumes  aiatiiiii  MMkirt 
that  the  plaintiff  -'«'»>•'»•• 
was  the  aggressor,  and  argues  from 
that  assumption  that  she  cannot 
complain  if  she  came  out  second  best 
in  the  fight.  The  assumption  omits 
the  possibility  that  the  defendant 
consented  to  the  fight  and  willingly 
engaged  in  it.  If  she  did  so  consent, 
and  did  so  engage  in  it,  she  is  liaUe 
for  the  injuries  inflicted  by  her  on 
her  opponent.  McNeil  V.  Mullin, 
supra;  6  C.  J.  680. 

A  careful  examination  of  the  in- 
struction does  not  disclose  any  error 
therein  of  which  the  defendant  can 
complain. 

The  judgment  is  afSrmed. 


ANNOTATION. 
GnU  Hability  growing  out  of  motnal  combaL 


L  Ctombats  in  anger: 
'  a.  Majority  rule: 

1.  In  ^neral,  388. 

2.  Right  of  defendant  to  offset 

damage  for  injury  to  liim, 

398. 
b.  Minority  mle,  SOS. 
c  Right  to  mitigate  damages,  394. 
d.  (Comparison  of  tlie  rules,  894. 
n.  Friendly  combats,  396. 

Booya. 

This  note  deals  only  with  cases  in- 
volving mutual  combats,  and  does  not 
include  cases  involving  fights  between 
the  parties  where  one  is  the  aggressor 


and  the  other  defends  himself, 
though  in  defending  himself  he  bo- 
comes  the  aggressor. 

I.  Oomhtttt  <n  an0er. 

a.  JC«^ity  rule, 

i.  In  general. 

By  the  majority  rule,  where  the  par- 
ties engage  in  mutual  combat  in  anger, 
each  is  civilly  liable  to  the  other  for 
any  physical  injury  inflicted  by  him 
during  the  fight.  The  fact  that  the 
parties  voluntarily  engaged  in  the 
combat  is  no  defense  to  an  action  by 
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dther  of  them  to  recover  damage  for 
personal  injuries  infitcted  upon  him 
ky  the  other. 

Illinois.— Thomas  v.  Riley  (1904) 
114  111.  App.  620. 

Indiana.  —  Adams  v.  Wasrtroner 
(1870)  S3  Ind.  631,  6  Am.  Rep.  230. 

Iowa.— Lund  v.  Tyler  (1901)  116 
Iowa,  236,  88  N.  W.  838. 

Kansas. — McCJxniLOCH  ▼.  Gooihuch 
(reported  herewith)  ante,  386;  McNeil 
T.  MuUin  (1906)  70  Kan.  634,  79  Pae. 
168. 

Maine.— Grotton  v.  Glidden  (1892) 
84  Me.  589,  SO  Am.  St  Rep.  413,  24 
Atl.  1008. 

MississippL- Lizana  v.  Lang  (1907) 
90  Miss.  469,  43  So.  477. 

MissoarL-^ones  t.  Gale  (1886)  22 
Mo.  App.  637. 

NebrasiuLr-Morris  v.  Miller  (1909) 
83  Neb.  218.  20  LJl.A.(N.S.)  907,  131 
Am.  St.  Rep.  636,  119  N.  W.  458,  17 
Ann.  Gas.  1047. 

New  Hampshire. — Dole  t.  Erskine 
(1857)  86  N.  H.  60S. 

North  Carolina. — ^Bell  v.  Hansley 
(1856)  48  N.  C.  (8  Jones,  L.)  131; 
Lewis  V.  Fountain  (1915)  168  N.  a 
277,  84  S.  E.  278. 

Ohio.— Barholt  v.  Wright  (1887)  46 
Ohio  St  177,  4  Am.  St  Rep.  686.  12  N. 
E.  185. 

Texas.— McCue  t.  Illein  (1883)  60 
Tex.  168,  48  Am.  Rep.  260. 

Vermont  —  Willey  v.  Carpenter 
(1891)  64  Vt  212,  16  L.RJL  863.  28 
Atl.  630. 

Wisconsin.  —  Shay  v.  Thompson 
(1884)  59  Wis.  640,  48  Am.  Rep.  638, 
18  N.  W.  473. 

Enffland.r-BouIter  t.  Clark  (1747) 
cited  in  Bull.  N.  P.  16. 

This  rule  is  based  upon  the  ground 
that  the  act  of  the  parties  in  engaging 
in  a  fight  is  unlawful,  and  hence  nei- 
ther party  can  rely  upon  the  consent 
of  the  other  as  a  defense  to  the  action 
against  him  to  recover  damages  for 
the  injury  he  has  inflicted.  In  other 
words,  consent  to  an  assault  and  bat- 
tery upon  the  person  consenting  is  no 
bar  to  an  action  l^  him  to  recover  the 
damage  inflicted  upon  him  by  the  bat- 
tery. 

In  Shay  v.  Thompson  (Wis.)  supra, 
the  court  said  that  the  principle  that 


the  fighting  being  unlawful,  the  con- 
sent of  the  plaintiff  to  fight  is  no  bar 
to  his  action  to  recover  damage  for  the 
injury  inflicted  upon  him.  is  one  of 
sound  public  policy,  and  we  do  not 
hesitate  to  incorporate  it  in  the  juris- 
prudence of  this  state. 

Upon  this  point  in  Barholt  v.  Wright 
(Ohio)  supra,  the  court  said:  'It 
would  seem  at  first  blush  contrary  to 
certain  general  principles  of  remedial 
justice  to  allow  a  plaintiff  to  recover 
damages  for  an  injury  inflicted  on  him 
by  a  defendant  in  a  combat  of  his  own 
seeking ;  or  where,  as  in  this  case,  the 
fight  occurred  by  an  agreement  between 
the  parties  to  fight  Thus,  in  cases  for 
damages  resulting  from  the  clearest 
negligence  on  the  part  of  the  defend- 
ant, a  recovery  is  denied  the  plaintiff 
if  it  appear  that  his  own  fault  in  any 
way  contributed  to  the  injury  of  which 
he  complains.  And  a  maxim  as  old  as 
the  law,  "Volenti  non  fit  injuria,'  for- 
bids a  recovery  by  a  plaintiff  where  it 
appears  that- the  ground  of  his  com- 
plaint had  been  induced  by  that  to 
which  he  had  assented;  for,  in  judg- 
ment of  law,  that  to  which  a  par^  as- 
sents is  not  deemed  an  injury.  Broom, 
Legal  Maxims,  268.  But  as  often  as 
tiie  qaestion  has  been  presented,  it  has 
been  decided  that  a  recovery  may  be 
had  by  a  plaintiff  for  injuries  inflicted 
by  the  defendant  in  a  mutual  combat 
as  well  as  in  a  combat  where  the 
plaintiff  was  the  first  assailant  and 
the  injuries  resulted  from  the  use 
of  excessive  and  unnecessary  foree  by 
the  defendant  in  repelling  the  assault. 
These  apparent  anomalies  rest  apon  the 
importance  which  the  law  attaches  to 
the  public  peace  as  well  as  te  the  life 
and  person  of  the  citizen.  From  con- 
siderations of  this  kind,  it  no  more  re- 
gards an  agreement  by  which  one  man 
may  have  assented  to  be  beaten  than 
it  does  an  agreement  to  part  with  his 
liberty  and  become  the  slave  of  an- 
other. But  the  fact  that  the  injuries 
were  received  in  a  combat  in  which 
the  parties  had  engaged  by  mutual 
agreement  may  be  shown  in  mitiga- 
tion of  damages." 

In  Adams  v.  Waggoner  (Ind.)  su- 
pra, the  court  after  observing  that  if 
the  appellant  (defendant)   had  been 
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ehtirelK  without  fault  when  the  appel- 
lee (plaintiff)  attacked  him,  but  in  de- 
fmding  himself  had  used  an  excess 
of  force,  a  suit  for  damages  could  have 
be^  maintained  by  the  appellee  for 
the  excess,  although  he  was  the 
first  in  the  wrong,  said:  "Can  it 
be  said  or  held  that  as  to  bis  right 
to  recover  damages  for  the  cut- 
ting he  received  he  is  placed  in  a 
worse  situation  by  an  agreement  to 
fight  than  he  would  have  been  upon 
an  unprovoked  assault  upon  an  inno- 
cent man?  In  2  Greenl.  Ev.  §  86,  it 
is  said  that  if  the  injury  was  done  in 
a  fight,  though  by  consent,  it  is  an  un- 
justifiable battery;  the  proof  of  con- 
sent being  admissible  only  in  mitiga- 
tion of  damages.'  In  Boulter  v.  Clark 
(1747)  cited  in  Bull.  N.  P.  16,  Parker, 
C.  B.,  said:  'The  fighting  being  un- 
lawful, the  consent  of  the  plaintiff  to 
fight,  if  proved,  would  be  no  bar  to  his 
action,  and  that  he  was  entitled  to 
a  verdict  for  the  injury  done  him.'  In 
Matthew  v.  Ollerton  (1689)  Comb.  218, 
90  Eng.  Reprint,  438,  it  is  held  'that  if 
a  man  license  another  to  beat  him  such 
license  is  void  because  it  is  against 
the  peace.'  In  Stout  v.  Wren  (1821) 
8  N.  C.  (1  Hawks)  420,  9  Am.  Dec 
66S,  it  was  held  that  a  man  shall  not 
recover  recompense  for  an  injury  re- 
ceived by  his  own  consent,  provided 
the  act  from  which  the  injury  be  re- 
ceived be  lawful;  but  whea  two  fight 
by  consent  and  one  is  beaten,  he  may 
recover  damages  for  the  injury,  be- 
cause the  fighting  is  illegal.'  In  tiie 
case  of  Bell  v.  Hansley  (1856)  48  N.  C. 
(S  Jones,  L.)  ISl,  the  court  held  'that 
one  may  recover  in  an  action  for  an 
assault  and  battery,  although  he  agreed 
to  fight,  for  such  agreement  to  break 
the  peace  is  void.'  The  same  doctrine 
is  held  in  Logan  v.  Austin  (1828)  1 
Stew.  (Ala.)  476,  and  Dole  v.  Erskine 
(1867)  35  N.  H.  603.  We  have  cited 
enough  from  secular  or  human  laws  to 
settle  this  question;  but  we  will  add 
one  more  authority  to  show  that  this 
doctrine  is  not  modem  and  secular,  or 
human  only,  but  that  it  is  ancient  and 
divine.  In  Exodus,  xxi.  18,  19,  it  is 
written ;  'And  if  men  strive  together, 
and  one  smite  another  with  a  stone  or 
with  his  fist'   (we  insert,  or  cut  him 


with  a  knife),  'and  he  die  not,  hat 
keepeth  his  bed ;  if  he  rise  again,  sod 
walk  about  upon  his  staff,  then  shall 
he  that  smote  him  be  quit:  only  be 
shall  pay  for  the  loss  of  his  time,  tmd 
shall  cause  him  to  be  thoroughly 
healed.'  We  have  bestowed  no  limited 
amount  of  consideration  on  the  ques- 
tion presented,  and  we  think  the  de- 
duction and  conclusion  to  which  we 
have  come  are  fully  warranted  by  the 
law  and  the  reason  thereof;  which  is 
that  an  agreement,  leave,  or  license  te 
do  an  act  which  in  itself  is  unlawful, 
forbidden  by  positive  law,  and  for  the 
doing  of  which  a  penalty  is  attached 
and  denounced,  whether  a  felony  or  » 
misdemeanor,  is  no  defense  to  an  ac- 
tion for  damages  by  a  party  who  has 
been  injured  by  the  doing  of  such  act, 
though  he  made  the  agreement,  gave 
the  license,  leave,  and  consent;  but 
when  the  wrong  complained  of  is  not 
forbidden  by  law,  though  it  may  be  by 
morals,  such  as  the  seduction  or  de- 
bauching of  a  man's  wife  or  daughter, 
slander,  libel,  or  trespass  on  his  real 
estate  or  to  his  personal  property, 
agreement,  consent,  or  license  is  a 
good  defense." 

In  McNeil  v.  Mullin  (1905)  70  Kan. 
634,  79  Pac.  168,  supra,  the  court  said : 
"If  the  parties  fought  by  mutual  con- 
sent, the  circumstance  of  who  commit- 
ted the  first  act  of  violence  was 
immaterial ;  and,  so  long  as  each  com- 
batant  persisted  in  his  original  deter- 
mination to  vanquish  his  antagonist, 
the  aggressions  were  mutual.  A  re- 
sistance which  has  for  its  real  object 
the  securing  of  an  opportunity  to  man- 
gle the  assailant  is  not  legal  self-de- 
fense; and  while  it  seems  to  be  the 
law  that,  in  a  proper  case,  the  jury 
may  be  required  to  follow  the  kaleido- 
scopic fortunes  of  a  rough-and-tumble 
fight,  and  determine  whether  at  a  giv- 
en moment  of  time  a  finger  was  bitten 
off  or  an  eye  was  gouged  as  a  matter 
of  self-protection,  rather  than  of  at- 
tack, .  .  .  they  are  not  obliged  te 
take  the  striking  of  the  first  blow  as 
the  point  of  departure  in  a  case  ef 
mutual  combat.  .  .  .  Because  it 
was  a  criminal  enterprise,  his  consent 
to  participate  in  the  m§16e  does  net 
deprive  either  party  of  his  civil  rem- 
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edy  asainst  the  other,  and  each  one  is 
entitled  to  recover  from  the  other  all 
damages  resulting  from  the  injuries 
he  received  in  the  fight.  Chief  Justic* 
Cooler,  in  his  work  on  Torts,  2d  ed.  p. 
187,  s^tes  the  law  on  this  subject  as 
follows:  'Consent  is  generally  a  full 
and  perfect  shield,  when  that  is  com- 
plained of  as  a  civil  injury  which  was 
consented  to.  A  man  cannot  complain 
of  a  nuisance,  tiie  erection  of  which  he 
concurred  in  or  countenanced.  He  is 
not  injured  by  a  negligence  which  is 
partly  chargeable  to  his  own  fault.  A 
man  may  not  even  complain  of  the 
adultery  of  his  wife  which  he  connived 
at  or  assented  to.  If  he  concurs  in 
the  dishonor  of  his  bed,  the  law  will 
not  give  him  redress,  because  he  is 
not  wronged.  These  cases  are  plain 
enough,  because  they  are  cases  in 
which  the  questions  arise  between  the 
parties  alone.  But  in  ease  of  a  breach 
of  the  peace  it  is  different.  The  state 
is  wronged  by  this,  and  forbids  it  on 
public  grounds.  If  men  fight,  the  state 
will  punish  them.  If  one  is  injured, 
the  law  will  not  listen  to  an  excuse 
based  on  a  breach  of  the  law.  There 
are  three  parties  here ;  one  being  the 
state,  which  for  its  own  good  does  not 
suffer  the  ethers  to  deal  on  a  basis  of 
contract  with  the  public  peace.  The 
rule  of  law  is,  therefore,  clear  and  un- 
questionable that  consent  to  an  as- 
sault is  no  justification.  The  excep- 
tion to  this  general  rule  embraces  only 
those  cases  in  which  that  to  which  as- 
sent is  given  is  matter  of  indifference 
to  public  order,  such  as  slight  bat- 
teries in  play  or  lawful  games — such 
unimportant  injuries  as,  even  when 
they  constitute  technical  wrongs,  may 
well  be  overlooked  and  excused  by  the 
party  injured,  if  not  done  of  deliberate 
malice.  But  an  injury,  even  in  sport, 
would  be  an  assault  if  it  went  beyond 
what  was  admissible  in  sports  of  the 
sort,  and  was  intentional.'  Sir  Frede- 
rick Pollock,  in  his  treatise  on  the  sub- 
ject of  Torts,  concurs  fully  in  these 
views  (Pollock,  Torts,  157) ;  and  the 
consensus  of  judicial  opinion,  both  in 
England  and  in  the  United  States,  is, 
with  but  slight  demur,  to  the  same 
effect" 
Ib  Stout  T.  Wren  (1821)  8  N.  C  (1 


Hawks)  420,  9  Am.  Dee.  653,  the  facts 
were  that  the  parties  agreed  to  fight, 
and  the  plaintiff  assented  to  the  de- 
fendant's query  as  to  whether  or  not 
he  would  "clear  him  of  the  law," 
whereupon  the  defendant  beat  the 
plaintiff,  the  latter  making  no  resist- 
ance; notwithstanding,  the  defendant 
was  held  liable  in  a  civil  action  for  the 
damage  infiicted. 

In  Lizana  v.  Lang  (1907)  90  Miss. 
469,  43  So.  477,  supra,  it  is  declared 
that  the  acceptance  of  a  challenge  to 
fight,  and  voluntarily  engaging  in  a 
fight  by  one  party  with  the  other  b»> 
cause  of  such  chaJlenge,  cannot  be  set 
up  as  a  defense  to  a  civil  action  for 
damages  for  injuries  received  by  one 
of  the  parties  during  the  fight,  since 
fighting  under  a  challenge  is  unlawful, 
and  affords  no  justification  to  the  oth- 
er party. 

It  has  been  said  that,  "consent  to  en- 
gage in  mutual  combat  may  be  in- 
ferred from  circumstances.  Conduct 
may  have  much  more  weight  than  pro- 
fanity in  determining  the  actual  at- 
titude of  the  parties  toward  each  oth- 
er, and  the  rules  for  ascertaining  the 
true  state  of  mind  of  brawlers  who 
finally  come  to  blows  are  not  differ^ 
ent  from  those  applied  in  other  casea. 
If  the  encounter  were  the  result  of 
veeiproeal  desires  to  fight,  the  conduct 
of  each  par^  was  criminal.  Each  one 
was  punishable^  at  least,  for  a  breach 
of  the  peace,  and  for  an  assault  and 
battery."  McNeil  v.  Mullin  (1906)  70 
Kan.  634,  79  Pac.  168. 

In  Freed  v.  Ck>llins  (1915)  169  Iowa, 
869,  161  N.  W.  471,  the  parties,  who 
were  old  men,  voluntarily  engaged  in 
a  fight  in  anger,  although  apparently 
neither  of  them  was  eager  for  the  af- 
fray, one  of  them  claiming  to  be  too 
tired  to  fight  and  the  other  not  want- 
ing to  fight  at  that  particular  place. 
The  only  injury  was  trivial,  the  result 
of  the  plaintiff  being  struck  by  the  de- 
fendant with  a  shovel  upon  that  por- 
tion of  his  anatomy  "which  has  always 
been  deemed  surgically  safe,  and  which 
has  always  borne  harmlessly  the  cor- 
poral discipline  of  all  the  generations." 
In  the  action  brought,  a  matter  of  debt 
was  also  presented  by  defendant  as 
an  offset,  and  a  small  verdict  was  ren- 
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dered  for  the  defendant  which  was 
less  than  the  amount  of  his  counter- 
claim for  the  debt,  and  the  court  con- 
strued the  verdict  to  be  the  allowance 
of  the  small  sum  in  favor  of  the  plain- 
tiff because  of  the  manner  in  which 
the  defendant  wielded  the  shovel. 

In  Jones  v.  Fortune  (1889)  128  IlL 
618,  21  N.  E.  523,  reversing  (1889) 
30  III.  App.  116,  it  is  held  that  a  master 
is  not  entitled  to  defend  his  servant 
where  the  latter  it  engaged  in  a  fight 
with  another,  if  the  servant  was  the 
aggressor  or  had  engaged  in  a  mutual 
combat. 

In  St.  John  ▼.  Parr  (1857)  7  U.  C. 
C.  P.  142,  the  facts  were  that  the  de- 
fendant committed  the  assault  and 
battery  upon  the  plaintiff  by  striking 
him  with  a  club;  his  defense  to  the 
action  by  the  plaintiff  to  recover  dam- 
ages for  the  assault  was  Ihat  at  some 
time  prior  to  the  assault  the  plaintiff 
had  challenged  him  to  a  fight.  This 
defense  was  held  not  available,  even 
assuming  that  the  challenge  to  fight, 
if  accepted  and  acted  upon  at  the  time, 
would  have  been  a  good  defense — a 
matter  not  passed  upon  by  the  court. 

While  not  strictly  within  the  scope 
of  this  note,  a  case  of  interest  in  con- 
nection with  this  subject  is  Eisentraut 
T.  Madden  (1916)  97  Neb.  466,  L.R.A. 
1915C.  893, 160  N.  W.  627,  holding  that 
the  rule  that  when  parties  enter  into 
mutual  combat  and  one  of  them  in 
good  faith  withdraws  therefrom,  and 
is  afterwards  assaulted,  he  may  recov- 
er damages  for  such  assault,  does  not 
apply  when  the  one  who  is  assaulted 
and  severely  beaten  strikes  his  assail- 
ant immediately,  in  the  heat  of  pas- 
sion, on  escaping  from  his  attack. 

In  Willey  v.  Carpenter  (1891)  64  Yt 
212,  15  L.R.A.  863,  23  Atl.  630,  the 
question  was  presented  upon  the 
pleadings,  and  it  was  held  that  the  con- 
sent of  the  plaintiff  to  the  assault 
was  not  a  bar  to  a  civil  action  by  him 
to  recover  damages  therefor.  The 
court  said  that  if  the  consent  of  the 
plaintiff  to  a  moderate  assault  upon 
him  was  a  justification,  he  saw  no  rea- 
son why  consent  to  one  so  great  as  to 
take  his  life  would  not  also  be  a  jus- 
tification. And  see  upon  this  point 
Christopherson  v.  Bare  (1848)  11  Q.  B. 


473,  116  Eng.  Reprint,  564,  17  L.  J.  Q. 
B.  N.  S.  109,  12  Jur.  374,  holding  that 
consent  to  an  assault  and  battery  upon 
him  is  not  a  bar  to  an  action  by  the 
person  consenting  to  recover  damages 
for  the  assault.  This  is  also  the  hold- 
ing in  Matthew  v.  Ollerton  (1689) 
Comb.  218,  90  Eng.  Reprint,  488;  Kav- 
anagh  v.  Gudge  (1844)  7  Mann.  &  G. 
816,  136  Eng.  Reprint,  132,  7  S<iott  N. 
R.  1025, 1  DOwl.  &  L.  928, 18  L.  J.  C.  P. 
N.  S.  99,  8  Jur.  362;  Logan  v.  Austin 
(1828)*1  Stew.  (Ala.)  476.  This  note 
is  not  exhaustive  upon  the  point  of  the 
effect  of  consent  as  a  defense  to  an  ac- 
tion to  recover  damage  for  an  assault 
and  battery. 

In  Gutzman  v.  Clancy  (1902)  114 
Wis.  689,  68  L.R.A.  744,  90  N.  W.  1081, 
the  difllculty  commenced  by  a  discus- 
sion between  the  parties,  terminating, 
as  styled  by  the  court,  vi  et  armis.  It 
is  not  clear  that  it  was  regarded  as  a 
mutual  combat.  The  court  said,  how- 
ever, "that  in  the  course  of  the  same 
fracas  one  party  at  one  time,  and  his 
opponent  at  another,  may  be  guilty  of 
assault,  so  that  each  may  be  entitled 
to  recover  damages,  seems  to  be  en- 
tirely settled  by  the  authorities.  .  .  . 
The  original  aggressor  continues  such 
so  long  as  the  other  restrains  himself 
within  the  bounds  of  defense,  but 
when  the  latter  exceeds  those  bounds 
by  using  more  than  necessary  force 
he  thereupon  becomes  aggressor,  and 
liable  for  such  damages  as  he  thereby 
inflicts.  As  the  principle  is  stated  in 
Dole  V.  Erskine  (1867)  85  N.  H.  603, 
and  most  of  the  other  cases,  there  are 
in  effect  two  assaults,  one  succeeding 
the  other,  separated,  indeed,  by  only 
a  moment  of  time,  but  as  effectively  in 
law  as  if  a  day  had  intervened,  so  that 
they  are  different  transactions.  This 
sounds  well  on  paper,  and  is  perhaps 
too  well  supported  by  authority  to  be 
now  repudiated;  but  we  confess  se- 
rious di£kulty  in  applying  it  to  the 
ordinary  physical  encounter,  where 
victory  may  be  continually  shifting 
her  perch  from  one  combatant  to  the 
otiier,  and  where  each,  as  he  gains  the 
advantage,  changes  from  defender  to 
aggressor.  It  is  likely  to  be  extremely 
difficult  for  juries  to  ascertain  wheth- 
er a  blackened  eye  or  flattened  nose 
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occurred  at  a  moment  of  illegal  attack 
or  lawful  defense.  However,  as  the 
law  seems  well  settled,  those  difficul- 
ties we  may  leave  for  solution  by  the 
trial  courts  and  their  juries." 

2.  Bight  of  defenaant  to  offset  damage 
for  tnjury  to  him. 

In  Dole  V.  Erakine  (1857)  36  N.  H. 
603,  supra,  it  is  held  that  one  party  is 
not  entitled  to  offset  an  injury  re- 
ceived by  him  in  an  action  against  him 
by  the  other  party  to  recover  damages 
for  his  injuries.  The  court  said :  "We 
think  that  these  are  not  matters  of  set- 
off; that  the  one  cannot  be  merged  in 
the  other,  and  that  each  party  has 
been  guilty  of  a  wrong  for  which  he 
has  made  himself  liable  to  the  other. 
There  have,  in  effect,  been  two  tres- 
passes committed;  the  one  by  the  as- 
sailant in  commencing  the  assault,  and 
the  other  by  the  assailed  party  in  us- 
ing the  excessive  force;  and,  upon 
principle,  we  do  not  see  why  the  one 
can  be  an  answer  to  the  other,  any 
more  than  an  assault  committed  by 
one  party  on  one  day  can  be  set  off 
against  one  committed  by  •the  other 
party  on  another  day.  The  only  differ- 
ence would  seem  to  consist  in  th« 
length  of  time  that  has  elapsed  be- 
tween the  two  trespasses.  In  a  case 
where  excessive  force  is  used,  the 
party  using  it  is  innocent  up  to  the 
time  that  he  exceeds  the  bounds  of 
sdf-defense.  When  he  uses  the  exces- 
sive force,  he  then  for  the  first  time 
becomes  a  trespasser.  And  wherein 
consists  the  difference,  except  it  be 
that  of  time,  between  a  trespass  com- 
mitted by  him  then,  and  one  committed 
by  him  on  the  same  person  the  day 
after  r* 

In  McNatt  v.  McRae  (1903)  117  Ga. 
898,  46  S.  E.  248,  it  is  held  that  cross 
actions  for  assault  and  battery  may 
arise  out  of  the  same  affray  in  favor 
of  each  party,  and  their  claims  for 
damages  may  be  presented  In  separate 
suits,  or  in  a  petition  by  one  and  a 
plea  of  set-off  by  the  other.  And  see 
Freed  v.  Collins  (1915)  169  Iowa,  369, 
151  N.  W.  471,  supra. 

».  MtnorUy  rule. 

In  some  jurisdictions,  the  view  is 
taken  that,  where  parties  engage  in 


a  mutual  combat  in  anger,  the  act  of 
each  is  unlawful  and  relief  will  be  de- 
nied them  in  a  civil  action;  at  least, 
in  the  absence  of  a  showing  of  exces- 
sive force  or  malicious  intent  to  do 
serious  injury  upon  the  part  of  the 
defendant. 

This  is  the  doctrine  of  Smith  t. 
Simon  (1888)  69  Mich.  481,  87  N.  W. 
648,  in  which  the  parties  voluntarily 
engaged  in  a  fight,  and  during  the 
m61£e  the  plaintiff's  shoulder  was  dis- 
located and  the  bones  of  his  arm 
fractured.  There  was,  however,  an 
entire  absence  of  testimony  tending  to 
show  that  the  defendant  was  guilty  of 
excessive  cruelty  which  occasioned 
the  injury,  or  that  he  was  guilty*  of 
unnecessary  beating  and  harshness. 
Under  these  circumstances  it  was  held 
that  the  plaintiff  could  not  recover. 

And  in  Galbraith  v.  Fleming  (1886) 
60  Mich.  408,  27  N.  W.  683,  where  the 
Injury  to  neither  party  was  serious,  it 
was  held  if  the  plaintiff  voluntarily 
engaged  in  the  fight  in  the  first  in- 
stance for  the  sake  of  fighting,  and 
not  as  a  means  of  self-defense,  he 
could  not  recover  unless  the  defendant 
beat  him  excessively  or  unreason- 
ably. The  court  said :  "The  law  does 
not  put  a  premium  upon  fighting,  and 
one  who  voluntarily  enters  into  a 
quarrel  will  not  be  afforded  relief  for 
his  own  wrong  and  damages  if  he  come 
out  second  best.  While  the  voluntary 
act  on  the  part  of  the  plaintiff  would 
not  preclude  the  state  from  punishing 
him  or  the  defendant  for  a  breach  of 
the  peace,  it  nevertheless  prevents 
him  from  bringing  a  civil  action  to  re- 
cover compensation  for  injuries  re- 
ceived by  his  own  seeking,  and  in  vi- 
olation of  law."  To  the  same  ieffect 
is  White  v.  Whittal  (1897)  118  Mich. 
498,  71  N.  W.  1118. 

In  Mitchell  ▼.  United  R.  Go.  (1907) 
126  Mo.  App.  1,  102  S.  W.  661,  it  is 
said  that  it  is  well-settled  law  that 
if  a  man  voluntarily  enters  into  a 
fight,  not  in  self-defense,  and  gets  the 
worst  of  it,  he  cannot  recover  dam- 
ages unless  the  defendant  unreason- 
ably and  excessively  beats  him. 

In  Beavers  v.  Bowen  (1904)  26  Ky. 
L.  Rep.  291.  80  S.  W.  1165,  the  facU 
were  that  the  parties  to  the  action  eh-> 
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gaired  in  a  fight  in  which  the  defend- 
ant was  getting  the  worst  of  it  when 
his  sons  came  to  his  aid.  The  plaintiff 
was  finally  beaten  into  insensibility,  as 
he  claimed.  Under  these  facts  it  was 
held  proper  to  instruct  the  jury  that, 
if  at  the  time  the  defendant  assaulted 
the  plaintiff  he  in  good  faith  believed 
and  had  good  grounds  to  believe  that 
he  was  then  in  danger  of  an  assault 
about  to  be  comnitted  upon  him  by  the 
plaintiff,  he  had  the  right  to  use 
such  force  as  was  necessary,  or  as 
appeared  to  him  in  the  exercise  of  a 
reasonable  judgment  to  be  seceasary, 
to  repel  the  assault  and  save  him 
harmless. 

In  Lykins  v.  Hamrick  (1911)  144 
Ky.  80,  187  S.  W.  8S2,  it  appeared  that 
the  parties  voluntarily  engaged  in  a 
knife-cutting  contest,  each  striving  to 
cut  the  other  and  each  being  more  or 
less  successful,  the  defendant  appar- 
ently inflicting  more  damage  than  the 
plaintiff.  The  jury  brought  a  verdict 
that  neither  party  was  entitled  to  any 
damage  and  that  each  party  should 
pay  his  own  costs.  The  verdict  of  the 
jury,  so  far  as  it  amounted  to  no  cause 
for  action,  was  sustained  on  appeal, 
although  it  was  reversed  so  far  as  it 
undertook  to  regulate  the  matter  of 
costs.  The  court  said  that:  "We  can- 
not say  that  the  verdict  of  the  jury  is 
not  fully  justified  by  the  evidence  on 
the  ground  that  Hamrick  and  Lykins 
each  made  an  attack  on  the  other  with 
an  open  knife,  that  neither  was  with- 
out fault,  as  each  attacked  the  other 
and  thus  made  the  danger  to  himself 
by  placing  his  antagonist  in  like  peril. 
.  .  .  It  is  true  that  both  Lykins  and 
Hamrick  are  liable  in  a  criminal  pros- 
ecution by  the  state,  and  that  in  such 
a  prosecution  neither  could  rely  on  the 
fact  that  the  other  consented  to  be 
beaten,  or  that  the  conflict  was  a  mu- 
tual combat.  It  is  true  that  the  agree- 
ment to  fight  was  unlawful,  but  we  do 
not  see  why,  in  a  civil  action,  the  rule 
should  not  apply  that  the  law  will  re- 
fuse relief  or  an  award  of  damages  to 
him  who  voluntarily  engages  in  a 
thing  forbidden  by  law.  The  fight  be- 
ing unlawful,  and  both  being  equally 
to  blame  for  th.  fight,  it  Is  hard  to  see 
upon  what  principle  the  law  should,  in 


a  civil  action,  make  a  settlemeat  be- 
tween wrongdoers.  It  is  a  wise  rule  of 
the  law  to  leave  the  wrongdoer  where 
it  finds  him,  and  it  seems  to  us  that  the 
rule  applies  equally  to  violations  of 
the  law  by  fighting  as  to  other  viola- 
tions. We  therefore  adhere  to  the 
conclusion  reached  in  the  case  above 
referred  to.  It  is  true  that  case  did 
not  involve  a  breach  of  the  peace,  but 
was  a  suit  for  an  abortion.  But  an 
abortion  is  a  more  grave  offense  than 
a  breach  of  the  peace,  and  more  con- 
demned by  the  law." 

In  Milam  v.  Milam  (1907)  46  Wash. 
468,  90  Pac.  595,  it  appeared  that  the 
parties  mutually  engaged  in  a  fight 
during  which  the  defendant  bit  off  a 
knuckle  of  the  plaintiff's  hand  and 
broke  one  of  his  fingers.  This  was 
held  cruel  and  unjustifiable,  and  the 
defendant  was  held  liable  therefor. 
The  court  does  not  indicate  which  rule 
it  followed  in  holding  the  defendant 
liable. 

«.  Bight  to  mitigate  itunaget. 

Even  in  jurisdictions  where  it  is 
held  that  the  fact  that  the  parties  mu- 
tually engaged  in  a  combat  is  not  a 
bar  to  a  recovery  by  either  of  them 
of  damage  for  the  injury  he  sustains, 
it  has  been  held  that  this  fact  may  be 
relied  upon  in  mitigation  of  damages. 
Barholt  v.  Wright  (1887)  46  Ohie  St. 
177,  4  Am.  St.  Rep.  685,  12  N.  E.  185, 
supra;  Lund  v.  Tyler  (1901)  115  Iowa, 
236,  88  N.  W.  333,  supra;  Chrisman  v. 
Hunter  (1886)  3  Dana  (Ky.)  88. 

d.  OompariaoH  of  the  rules. 

A  comparison  of  the  results  reached 
in  the  cases  that  sustain  the  respec- 
tive rules  suggests  that  those  results 
have  been  somewhat  less  affected  by 
the  difference  in  the  rules  than  might 
have  been  expected;  since  in  many,  at 
least  of  the  cases  that  declare  the 
majority  rule,  the  facts  show  that  the 
defendant  used  excessive  and  dispro- 
portionate force,  and  so  might  have 
been  held  liabje  even  under  the  minor- 
ity rule.  However,  the  possibility  of 
a  serious  injury  to  one  combatant  at 
the  hands  of  another  who  does  not  use 
what,  in  the  circumstances,  amounts 
to  excessive  or  disproportionate  force,. 
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affttrds  some  scope  for  difference  ia 
the  respective  rules. 

In  the  following  eases,  which  sus- 
Uin  the  majority  rule,  the  injury  in> 
fficted  was  of  such  a  serious  character 
as  to  indicate  the  use  of  excessive 
force. 

In  Adams  T.  Wasgoner  (1870)  88 
bd.  531.  5  Am.  Rep.  280,  supra,  the 
injur  complained  of  was  inflicted 
with  a  knife,  the  plaintiff  having  been 
seriously  stabbed  by  the  defendant 
daring  the  m§l£e.  The  eonrt  rea- 
soned: "Is  an  agreement  to  fight,  and 
the  fact  that  the  injury  complained  of 
was  inilicted  in  the  heat  -of  passion 
during  such  fight,  without  previous 
malice,  a  good  defense  to  an  action  for 
an  assault  end  battery?  There  cer- 
tainly is  no  agreement  proved  by  the 
evidence  in  this  case,  all  of  which  is 
in  the  record,  that  one  was  to  fight 
with,  and  the  other  without,  a  knife." 

In  McNeil  v.  Mullin  (1905)  70  Kan. 
634,  79  Pac.  168,  and  in  Bartholt  v. 
Wright  (1887)  45  Ohio  St  177,  4  Am. 
St  Rep.  535,  12  N.  E.  186,  supra,  the 
injaiy  inflicted  upon  the  plaintiff 
amounted  to  mayhem. 

In  Shay  v.  Thompson  (1884)  59  Wis. 
540,  48  Am.  Rep.  588,  18  N.  W.  478, 
supra,  the  court  pointed  out  that  the 
parties  fought  with  great  brutality, 
that  the  defendant  waa  the  larger  and 
probably  the  stronger  man,  and  that  he 
BO  gouged  both  eyes  of  the  plaintiff  as 
to  permanently  impair  the  sight  of  one 
ef  them. 

In  Thomas  v.  ftiley  (1904)  114  IH. 
App.  520,  supra,  the  court  found  as  a 
fact  that  the  defendant  made  a  vicious 
and  unwarranted  assault  upon  the 
plaintiff,  inflicting  severe  cuts  and 
bruises. 

In  Lund  v.  Tyler  (1901)  116  Iowa, 
236,  88  N.  W.  333,  supra,  the  injuries 
to  the  plaintiff  were  severe  enough  to 
lay  him  up  for  two  weeks. 

In  Grotton  v.  Glidden  (1892)  84  Me. 
689,  30  Am.  St  Rep.  413,  24  Att.  1008, 
supra,  the  plaintiff  had  both  of  his 
eyes  blacked,  his  face  scratched,  his 
t«ad  bruised,  his  back  lamed,  and  he 
iras  so  severely  kicked  in  the  lower 
part  of  his  abdomen  as  to  cause  him 
ts  pass  bloody  urine. 
In  Dole  v.  Erskine  (1867)  36  N.  H. 


60S,  supra,  the  nature  of  the  injuries 
received  by  the  plaintiff  are  not  stat- 
ed, but  it  is  held  that  excessive  force 
had  been  ased  by  botii  parties  and  it 
appeared  that  the  defendant  was  the 
aggressor. 

In  Morris  v.  Muller  (1909)  68  Ndh. 
218,  20  L.R.A.(N.S.)  907,  181  Am.  St 
Rep.  686,  119  N.  V(.  468,  17  Ann.  Gas. 
1047,  supra,  it  is  said  that  there  is  no 
question  but  what  plaintiff  waa  se- 
riously wounded  upon  his  head. 

In  Lizana  v.  Lang  (1907)  80  Miaa. 
469,  43  So.  477,  supra,  the  defendant 
struck  the  plaintiff  with  a  pistol. 

In  Lewis  v.  Fountain  (1916)  168 
N.  C  277,  84  S.  E.  278,  supra,  the  de- 
fendant shot  the  plaintiff,  inflicting 
serious  personal  injaries. 

//.  Vrtendty  oombot*. 

It  is  to  be  noted  that  the  rule  hold- 
ing either  party  liable  to  the  other  for 
injuries  received  in  a  voluntary  com- 
bat applies  only  where  the  combat  is 
in  anger,  and  it  has  no  application  to 
a  friendly  combat  providing  the  in- 
juries inflicted  are  accidental,  and 
without  malice  or  intent  to  do  harm, 
and  unreasonable  or  unnecessary  force 
is  not  used. 

If  the  parties  engaged  in  a  friendly 
scuffle  or  other  lawful  athletic  sport  it 
is  not  unlawful  and  does  not  constitute 
assault  and  battei7  unless  one  of  them 
uses  greater  force  and  violence  than 
are  justifiable  under  the  circum- 
stances, or  is  reckless  or  negligent  in 
his  conduct.  Nicholls  v.  Colwell 
(1904)  118  m.  App.  219. 

In  Fitzgerald  v.  Gavin  (1872)  110 
Mass.  163,  the  facts  were  that  the  par- 
ties were  fooling  and  playing  with 
each  other,  when  the  defendant  seized 
the  plaintiff  by  the  testicles  and 
squeezed  him  severely.  It  was  held 
proper  for  the  cuurt  to  instruct  the 
jury  that  if  there  was  no  malice  on  the 
part  of  the  defendant,  and  no  intent  to 
do  the  plaintiff  any  bodily  harm,  and 
the  parties  were  lawfully  playing  with 
one  another  by  mutual  consent  and 
the  act  done  by  the  defendant  was  no 
other  than  the  plaintiff  had  good  rea- 
son to  believe  might  be  done  in  such 
play,  the  defendant  was  not  liable. 
The  verdict  for  the  plaintiff  for  sub- 
stantial damages  was  sustained. 
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In  Vosburg  ▼.  Putney  (1891)  80  Wis. 
623,  14  L.R.A.  226,  27  Am.  St  Rep.  47, 
60  N.  W.  403,  the  defendant  was  held 
liable  for  damages  to  the  plaintiff  by 
kicking  him  in  the  leg  during  a  session 
of  school,  both  parties  being  children 
attending  the  school.  The  court  point- 
ed out  that  it  would  hesitate  to  hold 
the  defendant  liable  had  the  kicking 
occurred  upon  the  playground  while 
the  parties  were  engaged  in  the  usual 
boyish  pranks,  providing  the  defend- 
ant wu  free  from  malice  or  neg- 
ligence. Under  the  circumstances  the 
absence  of  malice  or  intent  did  not  re- 
lieve him  from  liability. 

In  Gibeline  v.  Smith  (1904)  106  Mo. 
App.  646,  80  S.  W.  961,  it  is  held  that 
where  the  parties  volantarily  engaged 
in  a  friendly  scuffle  and  one  of  them, 
without  intending  so  to  do,  accidental- 
ly harms  the  other,  an  action  will  not 


lie  to  recover  damages  for  the  injaiy. 

The  court  said:  "It  is  our  opinion 
that  if  the  parties  to  this  controversr 
each  voluntarily  engaged  in  a  friendly 
scuffle,  and  the  defendant,  without  isr 
tending  so  to  do,  accidentally  hurt  the 
plaintiff,  no  action  will  lie.  The  mu- 
tual and  lawful  character  of  the  act 
of  the  parties  prevents  liability  at- 
taching for  an  accident  which  may 
result  to  either.  We  do  not  say  that  • 
lawful  act  resulting  in  unintentional 
injury  necessarily  excuses  the  party 
committing  it.  But  if  the  act  is  law- 
ful, and  is  invited  and  participated  ia 
by  another,  and  an  injury  unintentioa- 
ally  results,  no  liability  arises." 

If  the  evidence  is  in  conflict  as  te 
whether  or  not  the  parties  engaged  ia 
a  friendly  scuffle,  it  is  a  question  for 
the  juiy.  Nicholls  v.  (^olwell  (1904) 
118  IlL  App.  219.  A.  G.  a 


GEORGE  C.  WEGEFARTH,  Appt, 

V. 

GEORGE  F.  WIESSNER  et  al. 

jrar^ONcI  Court  of  Appeals— Jun«  at,  lOtO. 
(—  Md.  — ,  107  AtL  864.) 

Malidom  prosecution  —  filins:  caveat  to  wUl  •—  liablUty. 

1.  No  liability  arises  from  the  filing  of  a  caveat  to  a  will,  eren  fhonsh 
It  was  filed  maliciously  and  without  probable  cause. 

[See  note  on  this  question  beginning  on  pafe  407.] 


Fraud  —  false  representations  —  dis- 
belief —  effect. 

2.  One  cannot  impeach  a  sale  of  cor- 
porate stock  alleged  to  have  been  in- 
duced by  false  and  fraudulent  state- 
ments as  to  the  condition  of  the  cor- 
poration which  he  did  not  believe  to  be 
true. 

[See  12  R.  G.  L.  287,  293,  381.] 


Appeal  —  ezclosioa  of  evUenea  — 
nonreversible  vnat. 

8.  Exclusion  of  evidence  is  not  re- 
versible error  if  its  admission  woal4 
not  have  changed  the  conduaioa 
reached. 

[See  2  R.  G.  L.  258.]      ' 


Appeal  by  plaintiff  from  a  judgment  of  the  Baltimore  City  €k>iirt 
(Heuisler,  J.)  in  favor  of  defendants  in  an  action  brought  to  recover 
damages  for  alleged  acts  of  defendants  by  unlawful  means  to  induce  a 
sale  of  corporate  stock.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edward  M.  Hammond,  Al-     obtained  by  unlawful  means,  constitutes 
bert  D.  Gill,  William  L.  Rawls,  and  W.     no  defense  to  the  action. 
L.  Marbury,  for  appellant:  Brager  v.  Friedenwald,  128  Hd.   •. 

The  release  relied  upon,  having  been     97  Atl.  516. 
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(—  Mi.  —, 

Corporations  are  liable  for  torts  done 
in  conspiracy  and  combination  between 
tfcem. 

West  Virginia  Transp.  Co.  v.  Stand- 
ard OU  Co.  50  W.  Va.  611.  56  L.R.A. 
804,  88  Am.  St.  Rep.  895,  40  S.  E. 
591;  Buffalo  Lubricating  Oil  Co.  t. 
Standard  Oil  Co.  106  N.  Y.  669,  12  N. 


All  who  aid,  advise,  or  assist  in  the 
commission  of  a  wrongful  act  by  an- 
other are  liable  in  the  same  manner  m 
they  would  be  if  they  had  done  the 
same  wrongful  act  themselves. 

MiUer  v.  John,  208  111.  173,  70  N.  E. 
27;  Doremus  v.  Hennessy,  62  IlL  App. 
891;  Wildee  v.  McKee.  Ill  Pa.  335,  66 
Am.  Rep.  271, 2  Atl.  108;  Hood  v.  Pahn, 

8  Pa.  237. 

Threatening  to  caveat  the  will  of  Mrs. 
Wegefarth,  the  defendants  were  only 
threatening  to  do  what  they  had  a  right 
to  do;  but  it  was  none  the  less  an  un- 
lawful threat,  and  unlawful  means  were 
employed  to  accomplish  their  end. 

Klingel's  Pharmacy  v.  Sharp  & 
Dohme,  104  Md.  233,  7  L.R.A.(N.S.) 
976, 118  Am.  St.  Rep.  399,  64  Atl.  1029, 

9  Ann.  Cas.  1184. 

Messrs.  Albert  C.  Ritchie,  John  M. 
Reqnardt,  and  Charles  F.  Barley,  for 
appellees : 

Defendants  had  a  legal  right  to  file 
a  caveat  at  any  time  within  three  years. 

Supreme  Lodge,  A.  P.  L.  v.  Unver* 
sagt,  76  Md.  104,  24  AtL  823. 

Plaintiff  must  prove  that  there  was 
a  fraudulent  statement;  and  it  must 
appear  that  he  not  only  in  fact  relied 
upon  it,  but  had  a  right  to  rely  upon 
it  in  the  full  belief  of  its  truth;  for 
otherwise  it  was  his  own  folly  or  fault, 
and  he  cannot  ask  the  law  to  relieve  him 
from  the  consequences. 

Reynolds  v.  Evans,  123  Md.  367,  91 
Atl.  664;  Boulden  v.  StUwell,  100  Md. 
562.  1  L.RJ^.(N.S.)  268,  60  Atl.  609; 
Lewis  V.  Clark,  86  Md.  381,  87  Atl. 
1036;  Brager  v.  Friedenwald,  128  Md. 
21,  97  Atl.  615. 

Fraud  is  never  presumed,  but  must 
be  proved  by  clear  and  satisfactory  evi- 
dence. 

Lynn  t.  Baltimore  &  0.  R.  Co.  60  Md. 
404,  46  Am.  Rep.  741;  People  v.  Man- 
ganaro,  218  N.  Y.  9.  112  N.  E.  436. 

Fraud  without  damage  is  not  action- 
able. 

Cabin  V.  Applegarth,  98  Md.  600,  66 
AtL  794;  Boulden  v.  Stilwell,  100  Md. 
643.  1  L.RJ^.(N.S.)  268,  60  Atl.  609. 
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i07  Atl.   S«4.) 

Bnrke,  J.,  delivered  the  opinion 
of  the  court: 

This  case  has  been  twice  argued 
in  this  court.  A  motion  to  dismiss 
the  appeal  was  denied  for  the  rea- 
sons stated  in  the  opinion  filed  April 
26,  1918,  in  the  case  of  Wegefarth 
V.  Weissner,  1S2  Md.  696,  106  AtL 
864,  and  a  reargument  of  the  case 
was  ordered  on  July  10,  1918.  In 
view  of  ^e  length  of  the  record, 
which  is  very  voluminous,  we  shall 
confine  onr  consideration  to  what 
appear  to  us  to  be  the  essential  and 
determining  facts  in  the  case. 

The  declaration  contains  four 
counts,  and,  in  addition  to  the  gen- 
eral issue  pleas,  the  defendants  set 
up  i^eas  of  accord  and  satisfaction, 
evidenced  by  releases  under  seal  and 
other  written  documents  by  which 
it  was  intoided  that  a  compromise 
and  settlement  in  full  discharge  of 
all  mutual  matters  and  litigation  be- 
tween the  parties  should  be  made. 
The  pleas  setting  up  the  settlement 
were  traversed  by  the  plaintiff,  and 
issue  was  joined  upon  the  traverse. 
Both  the  declaration  and  special 
pleas  are  lengthy,  and  we  do  not  find 
it  necessary  to  quote  from  them  to 
any  great  extent  in  this  opinion. 
The  ground  of  the  action  is  an  al- 
leged conspiracy  upon  the  part  of 
the  defendants  to  obtain,  and  by 
which  it  is  alleged  they  did  obtain, 
from  the  plaintiff,  at  a  greatly  re- 
duced price,  by  means  of  fraud,- 
threats,  and  coercion,  25  shares  of 
the  capital  stock  of  the  John  F. 
Wiessner  &  Sons  Brewing  Company, 
a  corporation  of  Baltimore  city, 
hereinafter  referred  to  as  the  Brew- 
ing Company. 

At  the  conclusion  of  the  plaintiff's 
case  the  court  granted  the  follow- 
ing prayers: 

"No  evidence  has  been  offered 
legally  sufiicient  to  entitle  the  plain- 
tiff to  recover  in  this  case,  and  the 
verdict  of  the  jury  must  therefore 
be  for  the  defendants. 

"Under  the  pleadings  in  this  cam, 
no  evidence  has  beoa  offered  l^;al& 
sufficient  to  entitle  the  plaintiff  to 
recover,  and  the  verdict  of  the  jury 
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must  therefore  be  for  the  defend- 
ants." 

The  jury  rendered  a  verdict  for 
the  defendants,  and  from  the  judg- 
ment entered  thereon  in  favor  of  the 
defendants  the  plaintiff  has  brought 
this  an)eal. 

The  record  shows  that  the  Brew- 
ing Company  was  founded  by  John 
F.  Wiessner,  who  died  leaving  sur- 
viving him  the  following  childroi, 
viz. :  Frederick  Wiessner,  Treorge  F. 
Wiessner,  Henry  F.  Wiessner,  Eliza- 
beth Ann  Wiessner,  who  married 
Frederick  W.  Lipps,  and  Margaret 
Wiessner,  who  married  the  plaintiff 
in  1901.  The  capital  stock  of  the 
Brewing  Company  consisted  of  100 
shares,  and  each  of  the  above-men- 
tioned children  of  John  F.  Wiessner 
owned  20  shares.  The  brewery, 
which  was  a  highly  successful  and 
profitable  business  paying  large  divi- 
dends, was  managed  exclusively  by 
the  sons.  It  was  regarded  strict- 
ly as  a  family  institution  in  which 
the  children  of  its  founder  took  a 
great  deal  of  pride.  Frederick 
Wiessner  died  intestate  in  1907,  and 
his  20  shares  of  stock  were  dis- 
tributed in  equal  proportions  among 
his  two  brothers  and  two  sisters, 
thus  making  the  holding  of  each  25 
shares. 

At  the  time  of  the  marriage  of 
the  plaintiff  to  Margaret  Wiessner 
she  owned  stocks  and  bonds  in  her 
own  right  in  excess  of  $100,000,  in 
addition  to  her  20  shares  of  stock 
in  the  Brewing  Company.  This 
stock  was  very  valuable,  and  her 
fortune  was  subsequently  increased 
by  the  death  of  her  brother,  Fred- 
erick. The  plaintiff  was  a  practis- 
ing physician  at  the  time  of  his  mar- 
riage, but  about  the  year  1905  he 
abandoned  the  practice  of  medicine 
and  engaged  in  real  estate  develop- 
ment on  quite  a  large  and  expensive 
scale.  We  here  quote  from  his  testi- 
mony as  to  the  extent  of  his  real  es- 
tate operations: 

"In  1905  he  organized  the  Ever- 
«een  Lawn  Land  &  Improvement 
Company,  a  company  which  was  de- 
veloping 25  acres  at  the  comer  of 
Hamilton  avenue  and  Harford  road 


in  Hamilton.  The  stockholders  in 
the  Evergreen  Lawn  Land  &  Im- 
provement Company  were  Frederick 
W.  Lipps  and  his  wife  and  witness's 
wife  and  himself;  each  owned  one- 
fourth  interest  in  the  tract  in  the 
company.  ^That  company  engaged 
in  very  active  real  estate  operations ; 
the  first  year,  I  think  they  put  up 
buildings  to  the  extent  of  $100,000 
or  more,  dwelling  and  stores  and 
business  property.  It  was  a  subur- 
ban development  at  Hamilton,  on  the 
Harford  road  and  Hamilton  avenue. 
That  is  about  1  mile  outside  of  the 
city  limits.  Witness  was  president 
of  the  Evergreen  Lawn  Land  &  Im- 
provement Company,  Mr.  Frederick 
W.  Lipps  was  treasurer,  and  Mr.  C. 
R.  Wattenscheidt  was  secretary. 
Mr.  Wattenscheidt  is  a  nephew  of 
Mr.  Frederick  W.  Lipps. 

"Witness  then  organized  the  City 
&  Suburban  Realty  Company,  which 
was  composed  of  his  wife  and  him- 
self. We  each  held  half  interest. 
That  company  purchased  218  acres 
adjoining  the  Evergreen  Lawn  Land 
&  Improvement  Company  at  Hamil- 
ton and  also  104  acres  at  Mt.  Wash- 
ington, and  we  were  also  engaged  in 
the  development  of  city  property; 
we  built  two  story  houses  as  well  as 
suburban  cottages.  That  the  great 
expense  of  the  City  &  Suburban 
Realty  Company  in  the  first  year  of 
its  existence  was  the  overhead 
charge.  We  had  these  large  tracts 
of  land,  which  had  to  be  purchased 
a  number  of  years  before  the  time 
of  development  in  order  to  get  the 
land  at  a  low  enough  figure  to  jus- 
tify carrying  it  until  the  opportune 
time  of  development.  Our  expenses 
in  that  company  were  very  heavy. 
The  company  was  not  very  active 
for  the  first  five  or  six  years.  Over- 
head charges  were  the  interest 
charges,  the  taxes,  the  office  ex- 
penses, the  maintenance  of  the  prop- 
erty and  carrying  it  and  a  ce^rtain 
amount  of  help  required  to  keep  it 
in  order.  In  this  case  we  had  to 
build  our  own  water  plant,  drill  ar- 
tesian wells,  and  extend  water  mains 
and  gas  mains  and  all  those  details 
which  are  preliminary  in  the  de- 
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veloimieiit  of  property.  The  money 
was  KoUen  hy  the  sale  of  the  stock 
which  my  wife  had,  which  stock  was 
turned  into  in<Hiey  to  pay  for  this 
property  and  for  thtf  carrying  along 
of  tiie  overheads.  The  company  did 
borrow  money  from  banks.  We 
borrowed  from  the  Merchants'  Na- 
tional Bank;  the  principal  loan  was 
from  the  Merchants'  National  Bank. 
The  time  we  began  borrowing  was 
the  time  our  dividrads  were  cut  from 
the  brewery.  In  purchasing  these 
large  tracts  of  land  we  calculated 
on  having  this  large  income  and  we 
would  have  a  surplus  as  the  result 
of  it,  and  our  idea  was  to  take  that 
surplus  and  pay  <^  on  these  tracts 
of  land  which  we  had  purchased,  and 
carry  them  along  until  the  time  came 
to  market  them  to  advantage.  In- 
stead of  receiving  the  usual  amount 
of  dividends  we  were  cut  off.  My 
wife  had  20  shar^  of  the  J.  F. 
Wiessner  Brewing  Company  in  1905. 
In  1905  she  received  $20,000  divi- 
dend. The  year  before  that  she  re- 
ceived about  $19,000.  She  had  been 
receiving  dividends  all  along  on  this 
stock  after  our  marriage,  so  far  as 
I  knew." 

Mrs.  Wegefarth  died  in  May, 
1912.  The  dividends  on  the  stock 
were  regularly  paid  to  her  during 
her  life,  and  after  her  death  to  the 
plaintiff  as  her  executor,  until  June, 
1914,  when  the  dividends  were  with- 
held, under  the  circumstances  here- 
inafter stated.  Mrs.  Wegefarth  left 
a  last  will  and  testament,  dated  June 
4, 1909,  which  was  admitted  to  pro- 
bate by  the  orphans'  court  of  Balti- 
more city.  By  this  will,  after  be- 
quests of  $33,000  to  certain  persons 
and  charitable  institutions,  she  de- 
vised and  bequeathed  all  the  rest 
and  residue  of  her  estate  to  her  hus- 
band, and  a^.  pointed  him  executor, 
and  letters  testamentary  were  duly 
issued  to  him  by  the  orphans'  court. 

At  the  date  of  Mrs.  Wegefarth's 
death,  the  City  &  Suburban  Realty 
Company,  which,  as  we  have  seen, 
was  composed  of  the  plaintiff  and 
his  wife,  each  holding  a  one-half  in- 
twest,  was  indebted  to  the  Mer- 
chants'-Mechanics'  National  Bank, 
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which  will  be  referred  to  hereafter 
in  this  opinion  as  the  Bank,  in  the 
sum  of  $86,000.  This  indebtedness 
was  evidenced  by  the  note  of  the 
company,  indorsed  by  the  plaintiff 
and  his  wife,  and  secured  by  the 
hypothecation  of  stock  of  the  com- 
pany and  the  25  shares  of  the  brew- 
ery stock  owned  by  Mrs.  Wegefarth. 
This  stock  then  stood  in  her  name 
upon  the  books  of  the  Brewing  Com- 
pany, and  was  deposited  by  her  as 
collateral  security  for  the  note. 
After  the  death  of  Mrs.  Wegefarth 
the  plaintiff  borrowed  $34,500  addi- 
tional from  the  Bank  upon  the  under- 
standing and  agreement  that  the 
iHrewery  stock  should  likewise  be 
held  as  collateral  for  this  as  well  as 
for  the  prior  loan.  So  that  at  the 
time  this  controversy  arose  the 
plaintiff  was  indebted  to  the  Bank 
in  the  sum  of  $120,500,  for  the  pay- 
ment of  which  the  brewery  stock 
was  pledged.  Dr.  Wegefarth  settled 
the  estate  in  the  orphans'  court,  and 
distributed  this  stock  to  himself  as 
residuary  legatee  under  his  wife's 
will,  and  by  an  order  of  the  orphans' 
court  dated  the  10th  day  of  June, 
1914,  he  was  ordered  as  executor 
to  cause  to  be  transferred  said  25 
shares  of  stock  to  himself  individ- 
ually. 

Frederick  Wiessner  had  caused  to 
be  prepared  a  will  by  which  his  20 
shares  of  stock  should  pass  upon  his 
death  to  his  brothers,  George  F.  and 
Henry  F,  Wiessner,  but  had  died 
without  executing  the  will.  The  will 
was  prepared  in  pursuance  of  an  un- 
derstanding between  himself  and 
his  brothers  that  each  should  make 
a  will  bequeathing  his  stock  to  the 
survivors,  in  order  that  they  might 
have  control  of  the  affairs  of  the 
brewery.  Both  Henry  and  George 
made  wills  carrying  out  this  ar- 
rangement. The  death  of  Frederick 
intestate  left  his  two  brothers  with- 
out owning  a  majority  of  the  stock. 
They  were  evidently  much  disap- 
pointed, although  they  made  no 
complaint  or  claim  during  Mrs. 
Wegefarth's  life  for  the  5  shares 
which  passed  to  her  upon  Frederick's 
death.    They  regarded  the  concern 
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as  an  exclusively  family  business,  to 
be  managed  and  controlled  by  the 
family,  and  when  they  found  that, 
under  the  will  of  their  sister,  the  6 
shares  had  passed  to  Dr.  Wegefarth, 
they  took  the  position  that,  in  view 
of  the  understanding  between  them- 
selves and  their  deceased  brother, 
these  5  shares  should  be  given  to 
them,  and  thereby  they  would  se- 
cure control  of  the  business.  There 
was,  of  course,  no  legal  basis  for  this 
claim,  but  they  seemed  to  think  that 
under  the  circumstances  they  had 
some  kind  of  a  moral  claim  upon  the 
stock.  They  asked  Dr.  Wegefarth 
to  give  them  the  5  shares  which  his 
wife  had  gotten  from  the  estate  of 
her  brother  Frederick.  This  he  re- 
fused to  do.  The  25  shares  of  stock 
owned  by  Mrs.  Wegefarth  were  ap- 
praised at  $76,000,  and  the  final  ac- 
count of  the  plaintiff  as  executor 
appears  to  have  been  passed  on 
March  13, 1914.  In  February,  1914, 
George  and  Henry  Wiessner  em- 
ployed counsel  with  a  view  of  filing 
a  caveat  to  Mrs.  Wegefarth's  will. 

In  April,  1914,  at  a  meeting  at 
the  Hotel  Rennert  between  the  plain- 
tiff and  Henry  F.  Wiessner,  the  lat- 
ter told  the  plaintiff  that  he  was  au- 
thorized by  his  brother  George  to 
offer  him  $75,000  for  the  25  shares 
of  stock.  We  quote  from  the  plain- 
tiff's evidence  as  to  what  was  said 
when  this  offer  was  made: 

I  said,  "What  is  the  stock  worth?" 
He  said  he  didn't  know.  I  said, 
"How  much  money  have  you  got  in 
bank?"  He  said,  "I  don't  know."  I 
said,  "What  is  the  net  profits  of  the 
business  each  year?"  He  said  he 
didn't  know.  I  said,  "It  doesn't  look 
very  fan*  for  me  to  sell  you  this 
stock  for  $75,000  and  not  have  an 
idea  of  what  it  is  worth."  I  said, 
"I  will  tell  you  what  I  will  do."  I 
said,  "Suppose  you  go  back  to  your 
brother  and  tell  him  that  I  have 
no  objection  to  his  buying  the  stock 
if  they  do  not  want  me  in  the  busi- ; 
ness;  I  am  not  anxious  to  stay  in, 
but  I  will  not  lay  an3rthing  in  the 
way  of  remaining  in  it.  You  ap- , 
point  a  representative  or  an  audit- 
or and  I  will  appoint  one  and  we 


will  take  the  third  one  for  a  ref- 
eree and  whatever  they  say  goes 
with  me."    He  said — 

Q.  Wait  a  minute,  I  do  not  quite 
understand  thA.  You  suggested  to 
him  that  they  should  appoint  an 
auditor? 

A.  Yes. 
■    Q.  For  what  purpose? 

A.  To  examine  the  books. 

Q.  The  books  of  the  J.  F.  Wiess- 
ner Brewing  Company? 

A.  Yes ;  to  find  out  what  the  stock 
was  worth. 

Q.  And  that  you  should  appoint 
one  and  he  appoint  one  and  those 
two  should  select  a  third? 

A.  Yes ;  to  go  over  the  books  and 
to  find  out  what  the  stock  was  worth. 

Q.  What  then? 

A.  He  says,  "There  is  no  use  in 
going  back ;  my  brother  is  sore  with 
you  anyhow;  he  said  you  were  out 
to  the  place  mo'bt  every  day  and  you 
should  have  brought  that  stock  out 
instead  of  sending  it  out  by  the  law- 
yer." ,  I  said,  "I  have  nothing  to  do 
with  that."  I  said,  "That  is  the  way 
I  will  sell  the  stock."  I  said,  "Fur- 
thermore, you  know  that  I  am  obli- 
gated more  than  that  to  the  Mer- 
chants' National  BaAk,  and  even  if 
I  wanted  to  sell  it  for  $75,000,  I 
couldn't  do  it."  "Well,"  he  said, 
"he  told  me  to  give  you  until  12 
o'clock  Monday  to  accept  that  offer, 
or,"  he  said,  "it  is  fight." 

The  plaintiff  testified  that  Hemy 
Wiessner  knew  at  that  time  he  had 
borrowed  money  from  the  Bank  up- 
on the  stock,  and,  further,  that  the 
Wiessners  had  refused  to  transfer 
the  stock  to  him  and  were  talking 
of  contesting  the  will  of  his  wife  un- 
less he  would  give  up  the  6  shares, 
and  that  he  so  informed  the  Bank. 
Mr.  Vernon  Ck>ok,  the  counsel  for 
the  plaintiff,  wrote  to  the  Wiessners 
asking  that  arrangements  be  made 
for  the  transfer  of  the  stock.  After 
sending  that  letter  Mr.  Requardt, 
representing  the  Wiessners,  called 
upon  him  and  said  his  clients  dis- 
puted the  validity  of  the  will  of  Mrs. 
Wegefarth,  and  therefore  they  de- 
clined to  transfer  the  stock.    He  al- 
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stated  that  6  shares  of  the  25 
which  stood  in  the  name  of  Margaret 
Wesrefarth  had  come  from  the  estate 
of  her  deeeased  brother,  Fred. 
Wiessner,  I  believe  was  his  name, 
and  Mr.  Reqnardt  claimed  that  there 
had  ahvaya  been  some  family  under- 
standing about  that  stock  to  the  ef- 
fect that  it  was  to  go  to  the  boys, 
as  I  recall,  was  his  claim.  He  also, 
at  the  same  interview,  made  a  prop- 
osition of  settlement.  Do  you  want 
me  to  go  into  that? 

a  Yes. 

A.  Well  he  suggested,  as  I  recall 
it,  that  the  matter  could  be  settled 
if  Dr.  Wegefarth  would  give  up  these 
5  shares  and  if  he  would  also  give  up 
any  claim  that  he  might  have  to  a 
certain  dwelling  house  where,  I 
think,  the  Wiessners  lived,  that  they 
would  be  willing  to  settle  and  com- 
promise the  matter  in  that  way. 

Q.  Do  you  mean  they  would  aban- 
don the  idea  of  attacking  the  will? 

A.  Yes. 

On  June  1,  1914,  George  F.  and 
Henry  F.  Wiessner  filed  the  caveat 
to  the  will  of  Mrs.  Wegefarth  and  an 
answer  was  filed  by  the  plaintiff  as 
executor,  and  on  August  21,  1914, 
issues  involving  due  execution,  men- 
tal incapacity,  fraud,  and  undue  in- 
fluence were  transmitted  to  the  court 
of  common  pleas  for  trial.  On  Au- 
gust 19, 1914,  the  Brewing  Company 
brought  suit  against  the  plaintiff  on 
a  promissory  note  for  $8,288  and  in- 
t^est.  On  June  5,  1914,  the  plain- 
ti£f  demanded  for  the  first  time  a 
statement  of  the  affairs  of  the  cor- 
poration, which  it  refused  to  furnish 
pending  the  caveat.  Thereupon  the 
plaintiff  filed  a  petition  for  a  manda- 
mus to  compel  a  statement  and  in- 
spection of  the  books  of  the  corpora- 
tion. The  defendants,  whilst  deny- 
ing the  plaintiff's  right  to  a  state- 
ment, did,  however,  on  June  18th 
and  June  20th,  send  two  statements, 
and  asked  to  have  the  petition  "for 
mandamus  dismissed,  according  to 
our  understanding."  In  response  to 
the  letter  of  June  20th  transmitting 
the  second  statement  the  counsel  for 
the  appellees  received  from  Gans  & 
Haman  a  letter  dated  June  22, 1914, 
6  A.L.R.— 26. 
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in  which  they  said :  "On  going  over 
with  our  client  the  figures  which  the 
company  has  submitted  to  us  in  ref- 
erence to  the  matter,  we  find  that 
they  differ  so  widely  from  what  Dr. 
Wegefarth  had  reason  to  expect 
that  he  has  determined  to  insist  on 
his  right  as  a  stockholder  to  have  an 
accountant  make  an  examination  of 
the  books  of  the  company.  Oppor- 
tunity to  make  such  an  examination 
was  asked  in  our  petition  for  man- 
damus. Will  you  let  us  know  wheth- 
er the  company  will  consent  to  the 
making  of  such  an  examination  ?  If 
not,  we  shall  have  to  ask  you  to  file 
your  demurrer  or  answer  in  the  man- 
damus case  as  promptly  as  possible, 
so  that  the  rights  of  the  respective 
parties  nuty  be  determined  by  the 
court" 

Thereafter  the  appellees  filed  their 
answer  to  the  petition  for  manda- 
mus. On  the  12th  of  August,  1914, 
Dr.  Wegefarth  authorized  the  Bank 
to  sell  the  stock  for  $150,000,  and 
the  bank  offered  the  stock  to  the 
Wiessners  at  that  price.  At  that 
time  the  plaintiff  was  suffering 
from  a  severe  nervous  breakdown, 
and  he  put  his  affairs  in  charge  of 
his  brother.  Dr.  Arthur  Wegefarth, 
who  went  to  the  bank  and  threat- 
ened to  file  an  injunction  to  prevent 
the  sale  of  the  stock  for  $150,000. 
Mr.  W.  Calvin  Chesnut,  represent- 
ing the  plaintiff,  went  to  the  Bank 
on  August  15th  and  found  the 
stock  had  been  offered  to  the  Wiess- 
ners for  that  sum,  but  that  the 
offer  had  not  been  accepted.  He 
induced  the  Bank  to  withdraw  the 
offer.  The  Bank  on  May  19,  1914, 
had  renewed  the  plaintiff's  note 
and  by  its  terms  it  would  have  ma- 
tured on  September  19th,  but  un- 
der the  power  conferred  by  the  col- 
lateral note  it  had  the  right  to  call 
for  additional  collateral,  and  if  that 
was  not  furnished  to  declare  the 
note  due.  On  August  17th  the 
Bank  did  demand  additional  collat- 
eral, but  it  was  not  furnished.  No 
action,  -  however,  appears  to  have 
been  taken  under  the  demand. 

On  August  22,  1914,  counsd  for 
plaintiff  wrote  Mr.  John  B.  Ramsay, 
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vice  president  of  the  Bank,  submit- 
ting: the  following  offer  of  sale  and 
settlement: 

August  22d,  1914. 

John  B.  Ramsay,  Esq.,  Vice  Pres- 
ident, Merchants'-Mechanics'  Na^ 
tional  Bank,  South  and  Water 
Streets,  City.  Dear  Mr.  Ramsay : — 
Pursuant  to  my  conversation  with 
you  yesterday  afternoon,  I  write  on 
behalf  of  our  client,  Dr.  George  C. 
Wegefarth,  to  authorize  you  to  offer 
twenty-five  shares  of  stock  of  the 
Wiessner  Brewing  Company,  now 
held  by  your  bank  as  collateral  to 
the  note  of  the  City  &  Suburban 
Realty  Company,  and  belonging  to 
Dr.  George  C,  Wegefarth,  to  the 
Messrs.  Wiessner  for  sale  for  $165,- 
000. 

When  you  submit  this  offer  to  the 
Messrs.  Wiessner  or  their  counsel, 
will  you  please  advise  them  that  it 
is  a  condition  of  the  offer  that  the 
caveat  case  filed  by  them  against  Dr. 
Wegefarth  should  be  dismissed,  and 
of  course,  upon  the  sale  of  the  stock, 
the  mandamus  case  heretofore  filed 
by  Dr.  Wegefarth  against  them 
would  also  be  dismissed. 

Pending  the  caveat,  the  Wiessners 
have  withheld  the  pasnnent  of  the 
customary  semiannual  dividend  to 
Dr.  Wegefarth.  This,  of  course, 
should  be  paid  to  him  now  in  addi- 
tion to  the  principal  purchase  price 
of  the  stock. 

As  you  know.  Dr.  Wegefarth  con- 
siders that  the  fair  and  reasonable 
value  of  this  stock  is  very  greatly 
indeed  in  excess  of  the  price  at 
which  it  is  now  offered  for  sale,  and 
that  a  sale  at  this  price  will  be  a 
very  great  financial  sacrifice  for  him 
to  make.  He  is  only  impelled  to  sub- 
mit the  sale  of  stock  at  this  very 
low  price  by  reason  of  his  present 
poor  condition  of  health,  which  ren- 
ders it  important  for  him  to  close 
up,  so  far  as  possible,  his  financiid 
and  business  affairs  for  the  time  be- 
ing. He  is  also  actuated  by  a  desire 
to  facilitate  the  liquidation  of  the 
note  held  by  your  bank. 

It  is  important,  therefore,  in  or- 
der to  meet  the  reasons  actuating 
him  in  offering  the  stock  for  sale, 


that  the  offer  made  should  be 
promptly  accepted.  Will  you  there- 
fore please  explain  to  the  Messrs. 
Wiessner  or  their  couBfseU  when  you 
submit  the  offer,  that  it  is  not  to  re- 
main open  indefinitely,  but  if  accept- 
ed must  be  within  a  reasonably  short 
time,  say  two  or  three  days  after 
you  have  communicated  it  to  than. 
Yours  very  truly, 

E.  [Signed]  Calvin  ChcsBtit. 

After  some  negotiations  between 
the  parties,  acting  through  their 
respective  counsel  and  the  Bank,  an 
agreement  of  settlement  under  seal, 
dated  September  22,  1914,  was  en- 
tered into,  which  in  substance  pro- 
vided as  follows: 

First.  That  the  plaintiff  agraed  to 
sell  to  George  F.  and  Henry  F. 
Wiessner  the  said  25  shares  of  stock 
for  the  sum  of  $160,000  cash,  and, 
in  addition  thereto  and  as  a  part  of 
said  purchase  price,  that  the  Wiess- 
ners should  satisfy,  pay,  and  dis- 
charge to  the  Brewing  Company  the 
indebtedness  evidenced  by  the  prom- 
issory note  of  the  plaintiff  for  $8,288, 
upon  which  suit  had  been  brought, 
and  that  said  note  should  be  sur- 
rendered to  the  plaintiff. 

Second.  That  the  caveat  proceed- 
ings be  dismissed,  and  that  George 

F.  and  Henry  F.  Wiessner  "do  here* 
by  release  and  assign  unto  tY  3  said 
George  C.  Wegefarth  any  and  aU 
claims  which  they  now  have  or  claim 
to  have  against  the  estate  of  said 
Margaret  Wegefarth,  or  the  said 
George  C.  Wegefarth  as  executor 
thereof,  or  legatee  under  said  will, 
and  agreed  that  said  dismissal  of 
said  caveat  and  release  and  assign- 
ment of  claim  as  herein  mentioned 
shall  be  a  perpetual  bar  to  any 
future  assertion  of  any  daim  of 
any  character  by  them  as  next  of 
kin,  heirs  at  law,  or  distributees, 
in  and  to  the  assets  of  the  estate 
of  Margaret  Wegefarth,  and  ttiat 
no  further  caveat  shall  hereafter 
be  filed  by  them  against  said  will. 
The  dismissal  of  said  caveat  case 
shall  be  made  in  such  form  and 
manner  as  counsel  for  the  respec- 
tive parties  may  advise  to  be  moat 
efficacious   to   legally   and   conclo- 
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sivdy  .eatabliah  the  validity  of 
said  will  of  the  said  Marfiraret  Wej;e- 
farth,  and  preclude  any  future  at- 
tack therem  by  anyone.  The  said 
George  F.  and  Henry  F.  Wiessner 
agree  to  pay  the  costs  of  said  caveat 
IMroceeding." 

Third.  That  the  petition  for  man- 
damus be  dismissed,  the  eosts  to  be 
paid  by  the  petitimieir. 

Fourth,  liie  dismissal  of  the  suit 
opon  the  promissory  note  men- 
tioned, and  the  surrender  of  said 
note  as  paid  and  canceled  to  the 
idaintiff  herein;  the  Brewing  Cknn- 
pany  to  pay  the  costs. 

Fifth.  That  the  plaintiff  should 
transfer  to  George  F.  and  Henry  F. 
Wiessner,  "all  his  remaining  right, 
title,  and  interest  in  and  to  the  'un- 
distributed' estate  of  his  late  father- 
in-law,  J.  Fred  Wiessner,  Sr.,  and 
bis  late  brother-in-law,  J.  Fred 
Wiessner,  Jr.,  late  of  Baltimore  city, 
deceased,  and  will  execute  such  fur- 
ther acts  and  deeds  as  may  be  neces- 
sary to  more  effectually  consum- 
mate said  transfer  and  assignment." 

Pursuant  to  this  agreement 
George  F.  and  Henry  F.  Wiessner 
paid  $160,000  cash  for  the  stock,  and 
it  was  turned  over  to  them,  and  in 
addition  thereto  the  suit  of  the 
Brewing  Company  against  George  C. 
Wegefarth  upon  the  promissory  note 
referred  to  above  was  entered, 
agreed  and  settled,  and  the  note  de- 
livered to  the  plaintiff  herein.  On 
October  18, 1914,  a  jury  in  the  court 
of  conunon  ideas,  sworn  to  try  the 
issues  in  the  caveat  case,  found  a 
verdict  in  favor  of  the  defendant  on 
an  the  issues,  thereby  establishing 
the  validity  of  the  will  of  Mrs.  Wege- 
farth. The  record  of  proceedings  in 
the  case  was  transmitted  to  the  or- 
phans' cotnt  of  Baltimore  city,  and 
that  court  on  the  14th  day  of  Oc- 
tober, 1914,  adjudged  and  decreed: 
"That  the  paper  writing  dated  June 
4,  1909,  purporting  to  be  the  last 
will  and  testament  of  Mar^^et 
Wegefarth,  late  of  Baltimore  dty, 
deceased,  is  the  true  and  genuine 
last  will  and  testament  of  the  said 
Margaret  Wegefarth,  late  of  Balti- 
more city,  deceased,  and  that  the 
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petition  and  caveat  heretofore  filed 
in  this  cause  be  and  the  same  is 
hereby  dismissed,  and  that  the  pro- 
bate of  said  will  and  letters  testa- 
mentary thereunder  be  and  the 
same  remain  in  full  force  and  ef- 
fect." 

The  costs  of  the  proceeding  were 
paid  by  the  caveators.  The  petition 
for  mandamus  was  dismissed  and 
the  costs  paid  by  the  petitioner,  and 
on  the  18th  of  September,  1914,  Dr. 
Wegefarth  executed  and  delivered 
to  George  F.  and  Henry  F.  Wiessner 
a  d«ed  for  all  his  interest  in  the 
property  mentioned  in  the  fifth 
clause  of  the  agreement.  On  Sep- 
tember 18,  1914,  George  C.  Wege- 
farth, executor  of  Margaret  Wege- 
farth, executed,  acknowledged,  and 
delivered  to  George  F.  and  Henry  F. 
Wiessnor  and  the  John  F.  Wiessner 
&  Sons  Brewing  Company  a  release 
under  seal.  This  release  recited  that 
certain  controversies  had  arisen  be- 
tween the  parties,  and  that  a  full 
settlement  had  been  made  between 
them,  and  that  the  legal  actions 
which  had  arisen  thereout  had  been 
dismissed,  and  that  the  settlement 
so  made  was  intended  to  put  an  end 
to  any  claim  or  suit  whatsoever 
which  the  said  executor  might  have 
against  the  said  parties.  Therefore 
"in  consideration  of  the  premises 
and  $1,  the  said  George  C.  Wege- 
farth, executor  as  aforesaid,  doth 
hereby  release,  acquit,  exonerate, 
and  discharge  the  said  John  F. 
Wiessner  &  Sons  Brewing  Company 
and  George  F.  Wiessner  and  Henry 
F.  Wiessner,  its  and  their  respective 
successors,  heirs,  executors,  and  ad- 
ministrators, of  and  from  all  and 
every  action,  suit,  claim,  or  demand 
which  could  or  might  possibly  be 
brought,  exhibited,  or  prosecuted - 
against  it,  them,  or  any  of  them,  for 
and  on  account  of  any  matter  or 
claim  whatsoever;  the  said  George 
C.  Wegefarth,  executor  as  aforesaid, 
hereby  declaring  himself  fully  satis- 
fied, contented,  and  paid." 

There  is  no  legally  sufficient  evi- 
dence to  support  the  allegations  that 
the  defendants,  by  threats  made  to 
the  Bank,  destroyed  his  credit  and 
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induced  it  to  call  his  loan.    Under 

the  well-settled  law  of  this  state  no 

damages     can     be 

Srosecnt'on—  predicated  of  the 
JiU'^ZZTiitJ'  filing  of  the  caveat 
to  the  will  of  Mrs. 
Wegefarth,  even  if  it  be  conceded 
that  that  caveat  was  filed  malicious- 
ly and  without  probable  cause.  Mo- 
Namee  v.  Minke,  49  Md.  122;  Su- 
preme Lodge,  A.  P.  L.  v.  Unverzagt, 
76  Md.  104,  24  Atl.  328;  Bartlett  v. 
Christhilf,  69  Md.  219,  14  Atl.  618; 
H.  P.  Rieger  &  Co.  v.  Knight,  128 
Md.  189,  L.R.A.1916E,  1277,  97  At!. 
858. 

It  is  obvious,  we  think,  that  the 
plaintiff  can  in  no  event  recover  in 
this  case  without  showing  that  the 
settlement  and  release  were  secured 
by  fraud.  This  charge  is  made  in 
each  count  of  the  declaration,  and 
is  alleged  to  consist  in  the  false  and 
fraudulent  statements  made  to  the 
plaintiff  as  to  the  financial  condition 
of  the  defendant  corporation.  It  is 
alleged  in  the  first  count  of  the  dec- 
laration: 'That  said  statements 
were  untrue  and  false,  and  that  the 
defendants  did  not  believe  the  state- 
ments to  be  true,  and  that  they  had 
actual  knowledge  of  the  falsity  of 
the  representations  therein  made, 
together  with  a  reckless  indifference 
as  to  their  truth ;  and,  further,  that 
the  falsity  of  said  statements  was 
so  material  that  had  the  false  en- 
tries thereon  not  been  made,  but  the 
true  ones  inserted,  the  sale  of  said 
stock  by  the  plaintiff  to  the  defend- 
ants would  not  have  been  made,  be- 
cause a  true  statement  of  the  condi- 
tion of  the  John  F.  Wiessner  &  Sons 
Brewing  Company,  the  defendant, 
would  show  assets  of  about  $1,600,- 
000,  instead  of  assets  in  said  state- 
ments rendered  of  $879,873.34,  as  of 
the  date  thereof,  all  of  which  the 
plaintiff  but  recently  discovered; 
that  the  plaintiff,  relying  and  believ- 
ing altogether  and  exclusively  on 
the  truth  of  said  statements  so  given 
him  as  to  the  true  value  of  said 
stock,  and  which  were  given  to  him 
as  hereinbefore  set  forth  for  the 
purpose  of  influencing  him  in  the 
sale  of  said  stock  at  a  figure  much 


below  its  true  value,  was  induced 
thereby  and  did,  on  the  19th  day  of 
September,  1914,  sell  and  transfer, 
through  the  Merchants'-Mechanics' 
National  Bank,  to  the  said  defend- 
ants, the  aforesaid  26  shares  of 
stock  of  the  said  defendant  corpora- 
tion." 

This  charge  is  in  substance  re- 
peated in  each  of  the  other  counts. 
In  Hammond  v.  New  York,  P.  &  N. 
R.  Co.  128  Md.  442,  97  Atl.  1011. 
Judge  Briscoe  said : 

"It  is  well-settled  law  that  evi- 
dence of  fraud,  to  warrant  a  court 
in  submitting  a  case  to  the  jury  as 
to  the  invalidity  of  an  instrument 
under  seal,  must  be  clear,  direct,  and 
satisfactory. 

"In  Pennsylvania  R.  Co.  ▼.  Shay, 
82  Pa.  198,  a  somewhat  similar 
case,  Mr.  Justice  Sharwood  said: 
'It  has  been  more  than  once  held 
that  it  is  error  to  submit  a  ques- 
tion of  fraud  to  the  jury  upon 
slight  parol  evidence  to  overturn  a 
written  instrument.  The  evidence 
of  fraud  must  be  clear,  precise,  and 
indubitable;  otherwise  it  should  be 
withdrawn  from  the  jury.  Stine  ▼. 
Sherk,  1  Watts  &  S.  196;  Dean  ▼. 
Fuller,  40  Pa.  474;  Irwin  v.  Shoe- 
maker, 8  Watts  &  S.  75.' 

"In  Duvall  v.  Coale,  1  Md.  Ch.  168, 
it  is  said  that  deliberate  settlements 
and  solemn  instruments  are  not  to 
be  impeached  and  overthrown  by 
light  and  trivial  circumstances 
which,  at  most,  furnish  a  foundation 
for  ingenious  minds  to  speculate  up- 
on and  to  weave  plausible  theories  of 
unfairness  in  the  transaction  with 
which  they  are  associated." 

If  the  plaintiff  did  not  believe  the 
statements  as  to  the  financial  condi- 
tion of  the  corpora- 

tiOn  to  be  true,  it  is    re7^aTn*a«Tonii 

quite  clear  that  he  ^iS.*""" 
cannot  impeach  the 
settlement  upon  the  ground  that 
those  statements  were  false  and 
fraudulent.  McAleer  v.  Horsey,  86 
Md.  489 ;  Boulden  v.  Stilwell,  100  Md. 
548, 1  L.R.A.(N.S.)  268,  60  Ati.  609; 
Reynolds  v.  Evans,  123  Md.  366,  91 
Atl.  564;  Lucas  T.  Long,  126  Md. 
420,  94  Atl.  12. 
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R  was  said  in  the  last-cited  case 
that  "the  fraud  must  work  an  actu- 
al injury  to  the  party  complaining, 
and  h  must  appear  that  he  not  only 
did  in  fact  rely  upon  the  fraudulent 
statement,  but  had  a  right  to  rely 
upon  it  in  the  full  belief  of  its  truth ; 
for  otherwise  it  was  his  own  folly  or 
fault,  and  he  cannot  aak  of  the  court 
to  relieve  him  from  the  consequen- 
ces." 

The  law  will  not  pehnit  one  to 
predicate  damage  upon  a  statement 
which  he  did  not  believe  to  be  true. 

A  brief  reference  to  the  more 
prominent  facts  adduced  to  support 
the  charge  of  fraud  will  show  that 
they  are  legally  insufficient  under 
the  principles  stated  to  support  it. 
Both  of  these  alleged  fraudulent 
statements  were  in  the  possession  of 
the  plaintiff  on  the  20th  of  June, 
1914,  and  the  letter  of  Gans  & 
Haman  of  June  22d  indicates  plain- 
ly that  the  plaintiff  did  not  accept 
these  statements  as  true.  Again, 
the  proposition  of  settlement  came 
from  the  plaintiff  through  his  coun- 
sel, Mr.  Chestnut,  in  his  letter  to  the 
Bank  dated  August  22, 1914,  already 
referred  to.  In  this  letter  it  is  8tat> 
ed  that  "Dr.  Wegefarth  considers 
the  fair  and  reasonable  value  of  the 
stock  is  Very  greatly  indeed  hi  ex- 
cess of  the  price  at  which  it  is  now 
offered  for  sale." 

And  Dr.  Wegefarth  testified  that 
he  doubted  the  statements,  and 
when  asked  if  he  rdied  upon  the 
statement  that  the  net  assets  of  the 
John  F.  Wiessner  &  Sons  Brewing 
Company  were  $870,873.04  and  no 
more — that  being  the  net  assets 
shown  by  both  statements — was 
correct,  said :  "I  did  not  believe  any- 
thing of  the  kind,  as  far  as'  that  is 
concerned."  This  evidence  relating 
to  the  question  of  fraud  is  undis- 
puted, and  under  the  settled  law  of 
this  state  precludes  a  recovery  on 
that  ground. 

Mr.  Chesnut,  who,  as  counsel  for 

Dr.  Wegefarth,  drew  the  agreement 

of  settlement,  testified:    "That  it 

was  the  understanding  all  around, 

as  I  remember  it,  that  everything 
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should  be  settled  and  disposed  of 
and  no  open  issue  or  controversy  of 
any  kind  should  be  left  standing." 

We  do  not  find  it  necessary  to  dis- 
cuss the  testimony  of  Mr.  Ramsay 
and  Mr.  Ingle  as  to  the  negotiations 
which  led  to  the  settlement.  "Their 
testimony  corroborates  that  of  Mr. 
Chesnut,  and  shows  that  no  pres- 
sure or  influence  of  any  kind  was  ex- 
erted upon  the  Bank  by  the  Wiess- 
ners. 

At  the  time  the  settlement  was 
made  Dr.  Wegefarth  was  undoubt- 
edly in  a  desperate  financial  situa- 
tion, but  we  do  not  find  that  it  was 
a  condition  chargeable  to  the  de- 
fendants. Mr.  Ingle,  testifying  to 
the  efforts  of  the  bank  to  sell  the 
stock  to  the  Wiessners,  said:  "We 
had  gotten  Mr.  Wiessner  to  come 
across  in  steps,  started  him  with 
$75,000—1  have  forgotten  the.  suc- 
cessive steps,  until  he  probably  had 
gotten  up  to  a  place  certainly  short 
of  $160,000,  or  we  would  have  closed 
at  that  figure.  That  was  obvious. 
So  the  state  had  been  reached  in 
which  neither  would  concede — ^we 
were  in  council  with  Dr.  Wegefarth, 
I  imagine — ^I  am  sure — ^most  of  the 
time  and  reported  back  to  him  the 
best  we  were  able  to  do  with  Mr. 
Wiessner,  and  Mr.  Wegefarth  would 
shake  his  head  and  say,  'Not  enough, 
won't  think  of  it,'  and  so  on,  but 
at  last  the  time  came  when  we  got 
Mr.  Wiessner  to  pay  $168,000,  and 
instead  of  Dr.  Wegefarth  shaking 
his  head  one  way  he  shook  it  the  oth- 
er and  we  got  the  $168,000,  and  we 
thought  he  was  awfully  happy, — we 
were,  I  assure  you, — because  we  re- 
turned him  back  $30,000  in  real 
money." 

He  further  said  that  being  mi- 
nority stock  in  a  private  industrial 
corporation,  "there  was  not  but  one 
place  for  this  stock  to  fall  and  that 
was  in  the  hands  of  the  majority 
owners.  You  would  not  have  given 
anybody  on  earth  $5,000  for  it  as  an 
investment." 

During  the  course  of  the  trial  cer- 
tain exceptions  were  reserved  by  the 
plaintiff  to  rulings  on  evidence.    In 
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view  of  oar  holding  that  the  plain- 
tiff offered  no  legal- 
ly sufficient  evi- 
dence to  impeach 
the  legal  force  and 
effect  of  the  agree- 
ment of  settlement,  it  must  be  ap- 


exeinsloa  at 

erldenee— 
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parent  that  the  character  of  Evi- 
dence emluraced  in  the  exceptions 
would  not  change  our  conclusion.  It 
is  therefore  unnecessary  to  prolong 
this  opinion  by  discussing  the  ex> 
ceptions. 
Judgment  affirmed,  with  costs. 


ANNOTATION. 
Right  of  action  for  malidow  conlMt  of  wilL 


In  the  reported  case  (Wegefarth  v. 
WiESSNEB,  ante,  S96)  it  is  held  that 
no  action  lies  for  the  malicious  filing 
of  a  caveat  to  a  will.  While  apparent- 
ly no  other  case  has  passed  on  this 
point,  it  is  to  be  noted  that  the  hold- 
ing rests  on  the  doctrine  obtaining  in 
Maryland  that  no  liability  in  tort 
arises  from  the  malicious  prosecution 
of  a  civil  action  or  proceeding  unless 


person  or  property  is  seized  therein. 
The  weight  of  authority,  however, 
seems  to  be  against  that  doctrine  (see 
18  R.  C.  L.  pp.  13  et  seq.),  and  in  ja- 
risdictions  where  it  is  not  recognised* 
it  would  seem  that  the  holding  of  the 
reported  case  (Wegefabtr  v.  Wibss- 
NEB,  ante,  S96)  should  not  be  fol- 
lowed. R.  R.  B. 


CHARLES  E.  OEHLERT 

V. 

THERESA  U.  OEHLERT.    . 

ira«aa«fkuaetta  Supreme  JudMal  Court  — September  tl,  lOtt. 
(—  Mass.  — )  124  N.  E.  249.) 

AHens  —  collateral  attack  on  naturalization. 

Libellee  cannot,  in  a  suit  for  divorce  by  one  duly  admitted  to  citizenship 
in  the  United  States,  collaterally  attack  the  decree  by  which  he  was  ad-> 
mitted. 

[See  note  on  this  question  beginning  on  page  407.] 


Report  by  the  Supreme  Judicial  Court  for  Worcester  County  (Wait,  J.) 
for  the  determination  by  the  Supreme  Judicial  Court  of  a  question  aris- 
ing in  a  proceeding  for  a  divorce  which  resulted  in  a  decree  nisi  for  libel- 
lant.    Decree  and  orders  to  stand. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  George  S.  Taft  and  Willis     many,  declared  his  intention  of  be- 


E.  Sibley  for  libellant. 
Mr.  David  F.  O'Donnell  for  libellee. 

De  Courcy,  J.,  delivered  the  opin- 
ion of  the  court: 

The  trial  judge  granted  a  decree 
nisi  to  the  libellant,  and  reported 
the  case  to  this  court.  It  appears 
that  Oehlert,  who  was  born  in  Ger- 


coming  a  citizen  of  the  United  States 
on  February  11,  1913,  and  filed  his 
petition  on  March  20, 1917,  but  was 
not  admitted  to  citizenship  until  No- 
vember 14,  1917,  or  more  than 
seven  months  after  the  declaration 
of  Congress  that  a  state  of  war  ex- 
isted between  the  Imperial  German 
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Government  and  tiie  United  States 
(Apra  6,  1917).  See  U.  S.  Rev. 
Stat.  J  2171,  Gomp.  Stat.  |  4362,  6 
Fed.  Stat.  Anno.  2d  ed.  p.  947.  The 
single  question  presented  by  the  re- 
port is  whether  the  decree  is  in- 
valid by  reason  of  the  fact  that  the 
libellant  was  naturalized  during  the 
continuance  of  the  war. 

It  is  not  necessary  for  us  to  con- 
sider 'Whether  the  words,  "the  time 
of  his  application,"  in  said  §  2171 
(at  whidi  time  an  alien  whose 
country  is  at  war  with  the  United 
States  is  excluded  from  citizenship), 
mean  the  time  of  filing  the  petition, 
or  the  time  of  the  hearing  in  court. 
That  question  was  not  raised  in 
the  aaturalizatioB  iMXMeedingB. 
See  United  States  ▼.  Meyer,  164  C. 
C.  A.  186,  241  Fed.  306,  Ann.  Gas. 
1918C,  704;  Re  Duus  (D.  C.)  246 
Fed.  818.  It  is  not  open  to  the  li- 
bellee  in  the  present  suit.  When  this 
libel  was  filed  in  the  superior  court, 
November  22, 1917,  the  libellant  had 
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tn  ».  m.  tkt.) 
been  admitted  to  citizenship.  The 
order  of  the  court 
so  admitting  him  tlvSt^tA 
was  a  judgment  of  :«VJ!ui:;.i«.. 
the  same  dignity  as 
any  other  judgment  of  a  court  hav- 
ing jurisdiction.  It  is  conclusive  as 
to  all  matters  necessarily  before  the 
court  and  involved  in  the  issue,  and 
is  not  open  to  collateral  attack. 
Spratt  V.  Spratt,  4  Pet.  393, 7  L.  ed. 
897;  Scott  v.  Strobach,  49  Ala.  477, 
490;  2  C.  J.  1124,  and  cases  cited. 
It  can  be  impeached  or  annulled  only 
by  a  direct-  proceeding  brought  for 
that  purpose,  which  now  may  be  an 
independent  suit  under  §  15,  Act 
June  29,  1906,  chap.  3692,  84  Stat, 
at  L.  601,  Comp.  Stat.  §  4374,  6 
Fed.  Stat.  Anno.  2d  ed.  p.  987; 
Johannessen  v.  United  States,  225 
U.  S.  227,  66  L.  ed.  1066,  32  Sup. 
Ct.  Rep.  613. 

In  accordance  with  the  terms  of 
the  report,  the  decree  nisi  and  the 
accompanying  orders  are  to  stand. 
So  ordered. 


ANNOTATION. 
CoHalenI  attack  <m  order  admitting  to  dtixemfaip. 


I.  General  rnk,  407. 
n.  Application  of  role: 

a.  Requisites  to  admission,  409. 

b.  Effect  of  fraud,  forgery,  or  per- 

jury, 410. 
m.  Sxceptioaa  to  role,  411. 

1.  Oenerat  mil«. 

The  sreneral  rule  is  to  the  effect  that 
an  order  issued  by  a  court  of  compe- 
tent jurisdiction  and  valid  on  its  face, 
admitting  a  person  to  citizenship,  is 
conclusive,  when  collaterally  attacked, 
as  to  all  matters  necessarily  before 
the  naturalization  court  and  involved 
in  the  issue  presented.  The  follow- 
ing cases  so  hold: 

United  States. — Campbell  v.  Gordon 

(1810)   6  Cranch,  176,  8  L.  ed.  190; 

Stark  V.  Chesapeake  Ins.  Co.  (1818) 

7  Cranch,  420,  3  L.  ed;  891;  Spratt 

v.  Spratt   (1830)  4  Pet.  393,  7  L.  ed. 

897,  cited  with  seeming  approval  in 

/ohannessen  v.  United  States  (1911) 

225  U.  S.  227,  66  L.  ed.  1066,  82  Sup. 


Ct  Rep.  618;  The  Acorn  (1870)  2 
Abb.  (U.  S.)  484,  Fed.  Cas,  No.  29; 
United  States  v.  Walsh  (1884)  22  Fed. 
644;  Green  v.  Salas  (1887)  Si  Fed. 
106;  United  States  v.  Ragazzini 
(1892)  GO  Fed.  923;  United  States  v. 
Gleason  (1897)  78  Fed.  896,  affirmed 
in  (1898)  88  C.  C.  A.  272,  62  U.  S. 
App.  811,  90  Fed.  778;  Pintsch  Com- 
pressing Co.  V.  Bergin  (1897)  84  Fed. 
140;  United  States  v.  Hamilton  (1907) 
157  Fed.  B69;  Re  Symanowski  (1909) 
168  Fed.  978;  United  States  v.  Aaker- 
vik  (1910)  180  Fed.  187;  United 
States  V.  Stoller  (1910)  180  Fed.  910; 
United  States  v.  Nechman  (1910)  188 
Fed.  788;  Wiggin  v.  Pacheco,  5  Cong. 
El.  Cas.  16,  as  set  out  in  Webster  on 
Naturalization,  p.  92. 

Alabama.— Harley  v.  State  (1867) 
40  Ala.  689;  Scott  v.  Strobach  (1878) 
49  Ala.  477. 

Arkansas.— State  v.  Penney  (1850) 
10  Ark.  621. 

California.— Tinn  v.  United  States 
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Dist.  Atty.  (1906)  148  Cal.  773,  113 
Am.  St.  Rep.  854,  84  Pac.  162. 

Illinois. — People  ex  rel.  Brackett  v. 
McGowan  (1875)  77  111.  644,  20  Am. 
Rep.  254;  Behrensmeyer  v.  Kreitz 
(1891)  135  III.  591,  26  N.  E.  704; 
Ackerman  v.  Haenck  (1893)  147  111. 
514,  35  N.  E.  381. 

Indian  Territory. — Raymond  v.  Ray- 
mond (1896)  1  Ind.  Terr.  334,  37  S. 
W.  202,  reversed  on  other  grounds  in 
(1897)  28  C.  C.  A,  38,  55  U.  S.  App. 
89,  83  Fed.  721. 

Kentucky.  —  Morg:an  v.  Dudley 
(1858)  18  B.  Hon.  693,  68  Am.  Dec. 
735. 

Maine. — ^Rockland  v.  Hurricane  Isle 
(1909)  106  Me.  169,  76  Atl.  286. 

Massachusetts. — Oehlert  v.  Oehl- 
ERT    (reported    herewith)    ante,    406. 

Michigan. — Andres  v.  Arnold  (An- 
dres V.  Circuit  Ct.  Judge)  (1889)  77 
Mich.  85,  6  L.R.A.  2^8,  43  N.  W.  857. 

Minnesota. — State  ex  rel.  Brown  v. 
Macdonald  (1877)  24  Minn.  48;  State 
ex  rel.  Engelhard  v.  Weber  (1906)  96 
Minn.  422,  113  Am.  St.  Rep.  630,  105 
N.  W.  490.  See  also  State  v.  Barrett 
(1889)  40  Minn.  65,  41  N.  W.  459. 

Missouri. — State  ex  rel.  Lacy  v. 
Brandhorst  (1900)  166  Mo.  457,  79 
Am.  St.  Rep.  538,  56  S.  W.  1094;  Re 
O'Sullivan  (1909)  187  Mo.  App.  214, 
117  S.  W.  65L 

New  York.  —  Ritchie  v.  Putnam 
(1836)  13  Wend.  524;  Banks  v.  Walker 
(1848)  3  Barb.  Ch.  438;  McC^arthy  t. 
Marsh.  (1851)  6  N.  Y.  263,  in  effect 
overruling  McCarty  v.  Hodges  (1846) 
2  Edm.  Sel.  Cas.  433;  Re  Mesa  y  Her- 
nandez (1916)  172  App.  Div.  467,  169 
N.  Y.  Supp.  69;  People  ex  rel.  Smith 
V.  Pease  (1860)  80  Barb.  688,  affirmed 
in  (1863)  27  N.  Y.  46,  84  Am.  Dec. 
242;  Re  Christem  (1878)  66  How. 
Pr.  5, 11  Jones  &  S.  523;  Re  McCarran 
(1894)  8  Misc.  482,  23  L.R.A.  835,  29 
N.  Y.  Supp.  582,  31  Abb.  N.  C.  416; 
Re  Wagner  (1912)  75  Misc.  419,  135 
N.  Y.  Supp.  678. 

Pennsylvania. — Com.  tsu  rel.  Simp- 
son T.  Sheriff  (1868)  1  Brewst.  183; 
Com.  V.  Leary  (1868)  1  Brewst.  270; 
Re  Contested  Elections  (1868)  2 
Brewst.  1;  Re  Blythe  Twp.  Election 
(1897)  19  Pa.  Co.  Ct.  499.  And  see 
to  the  same  effect  Anonymous,  1  Lack. 


Leg.  Rec.  481;  Re  Conroy,  1  Legal 
Rec.  Rep.  57,  as  set  out  in  2  C.  J.  1124, 
note  2,  and  Re  Contested  Electien 
(1900)  10  Kulp,  367. 

Virginia.— Com.  v.  Towles  (1836) 
5  Leigh,  748. 

Washington.— Re  Yamashita  (1902) 
30  Wash.  234,  59  L.R.A.  671,  94  Am. 
St.  Rep.  860,  70  Pac.  482. 

Wisconsin.— State  ex  rel.  Kickbush 
V,  Hoeflinger  (1874)  35  Wis.  393; 
State  ex  rel.  Atkinson  v.  McDonald 
(1900)  108  Wis.  8,  81  Am.  St.  Rep, 
878,  84  N.  W.  171. 

And  the  same  rule  applies  even  in 
a  criminal  prosecution  against  the 
(me  whose  citizenship  is  aUacked. 
United  States  v.  Hamilton  (1907)  167 
Fed.  569. 

The  theory  upon  which  the  general 
rule  is  based  is  that  an  order  admit- 
ting to  citizenship  has  the  force  and 
effect  of  a  judgment,  and  is  of  the 
same  dignity  as  any  other  judgment 
of  a  court  vested  with  jurisdiction, 
so  that  another  court  cannot,  except 
on  direct  attack,  look  behind  it  and 
inquire  on  what  testimony  it  was 
pronounced. 

United  States.  —  Spratt  v.  Spratt 
(1830)  4  Pet.  393,  7  L.  ed.  897;  The 
Acorn  (1870)  2  Abb.  (U.  S.)  434,  Fed. 
Cas.  No.  29;  Green  v.  Salas  (1887) 
SI  Fed.  106;  Pintsch  Compressing  Co. 
T.  Bergin  (1897)  84  Fed.  140;  Unitsd 
States  V.  Aakervik  (1910)  180  Fed. 
137;  United  States  v.  Stoller  (1910) 
180  Fed.  910;  United  States  ▼.  Neeh- 
man  (1910)  183  Fed.  788. 

Alabama. — Scott  v.  Strobach  (1878) 
49  Ala.  477. 

Arkansas^— State  v.  Penney  (1850) 
10  Ark.  621. 

California.— Tinn  v.  United  States 
Dist  Atty.  (1906)  148  Cal.  773.  118 
Am.  St.  Rep.  354,  84  Pac.  152. 

Illinois. — ^People  ex  reL  Brackett  ▼. 
McGowan  (1876)  77  111.  644,  20  Am. 
Rep.  254. 

Maine. — Rockland  v.  Hurricane  Isle 
(1909)  106  Me.  169,  76  Atl.  286. 

Massachusetts.— Oehle&T  v.  Oehl- 
EBT  (reported  herewith)  ante, 
406. 

Minnesota.— State  ex  rel.  Brown  ▼. 
Macdonald  (1877)  24  Minn.  48;  State 
ex  rel.  Engelhard  v.  Weber  (1905)  96 
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Minn.  422.  113  Am.  St.  Rep.  680,  105 
N.  W.  490. 

MissoorL  —  State  ex  rel.  Lscy  T. 
Brandhorst  (1900)  156  Mo.  457,  79 
Am.  St.  Rep.  538,  66  S.  W.  1094;  Re 
O'SuUivan  (1909)  137  Mo.  App.  2H 
117  S.  W.  661. 

New  York.  —  McCarthy  v.  Marsh 
(1851)  5  N.  Y.  263;  People  ex  rel. 
Smith  V.  Pease  (1860)  SO  Barb.  588, 
affirmed  in  (1863)  27  N.  Y.  45,  84  Am. 
Dec.  242. 

PennsylTania.  —  Com.  ▼.  Leary 
(1868)  1  Brewst.  270, 

Wisconsin. — State  ex  rel.  Kickbush 
V.  Hoeflinger  (1874)  85  Wis.  393; 
State  ex  rel.  Atkinson  y.  McDonald 
(1900)  108  Wis.  8,  81  Am.  St.  Rep. 
878,  84  N.  W.  171. 

In  Be  O'SuUivan  (1909)  137  Mo. 
App.  214,  117  S.  W.  661,  the  court,  in 
the  latter  connection,  said:  "A  decree 
granting  naturalization  is  like  any 
other  judgment  of  the  court;  while 
not  required  to  be  of  any  particular 
form,  when  granted,  an  order  admit* 
ting  to  citizenship  has  all  the  effect 
of  a  judgment.  The  proceeding  is 
generally  regarded  as  a  proceeding  in 
rem.  When  granted,  the  order  or 
judgment  granting  it  cannot  be  cor- 
rected  at  a  subsequent  term  to  that 
at  which  it  was  rendered,  nor  attacked 
except  in  the  manner  and  for  the 
causes  for  which  judgments  of  a 
court  of  record  can  be  assailed.  If 
attacked  in  a  proper  proceeding,  it 
might,  for  cause,  be  annulled,  set 
aside,  or  parties  enjoined  from  claim- 
ing under  it." 

And  in  the  much  cited  and  quoted 
case  of  Spratt  v.  Spratt  (1830)  4  Pet. 
(U.  S.)  893,  7  L.  ed,  897,  Chief  Jus- 
tice Marshall  discussed  this  question 
as  follows:  "The  various  acts  upon 
ihe  subject  submit  the  decision  of  the 
right  of  aliens  to  admission  as  citi- 
zens to'courts  of  record.  They  are  to 
receive  testimony,  to  compare  it  with 
the  law,  and  to  judge  on  both  law  and 
fact.  This  judgment  is  entered  on 
record  as  the  judgment  of  the  court. 
It  seems  to  us,  if  it  be  in  legal  form, 
to  close  all  inquiry,  and,  like  every 
ether  judgment,  to  be  complete  evi- 
dence of  its  own  validity.  The  in- 
eenvenience  which  might  arise  from 


this  principle  has  been  pressed  ui>on 
the  court;  but  the  inconvenience 
might  be  still  greater  if  the  opposite 
opinion  be  established." 

Again,  in  People  ex  rel.  Smith  v. 
Pease  (N.  Y.)  supra,  the  court  said: 
"The  certificate  was  the  legal  evidence 
of  the  judgment  of  a  court  of  compe- 
tent jurisdiction  collaterally  in  ques- 
tion fn  the  action.  It  was  final  and 
conclusive.  It  imported  absolute  ver- 
ity, and  could  not,  if  valid  on  its  face, 
l>e  thus  impeached  in  this  action. 
When  alienage  is  in  issue,  the  judg- 
ment of  the  court  admitting  the  alien 
to  become  a  citizen  is  -  conclusive 
evidence  upon  that  point.  ...  A 
record  of  naturalization  cannot  be 
contradicted  by  extrinsic  proof  that 
no  declaration  of  intention  had  in 
truth  been  made.  .  .  .  Like  any 
other  judgment,  it  is  complete  evi- 
dence of  its  own  validity." 

I/.  AppHcaUon  •/  rule. 

m,  JRe^uMtea  to  adutUaton, 

The  general  rule  of  conclusiveness 
of  an  order  admitting  to  citizenship 
has  been  held  to  apply  to  all  requisites 
to  admission,  although  they  were  not 
stated  in  the  certificate  of  naturaliza- 
tion.    See,  generally,  to  this  effect: 

United  States.  —  Stark  v.  Chesa- 
peake Ins.  Co.  (1813)  7  Cranch,  420, 
8  L.  ed.  391;  Spratt  v.  Spratt  (1830) 
4  Pet.  393,  7  L.  ed.  897;  The  Acorn 
(1870)  2  Abb.  (U.  S.)  434,  Fed.  Cas. 
No,  29. 

Alabama. — Harley  v.  State  (1867) 
40  Ala.  689. 

Arkansas. — State  v.  Penney  (1860) 
10  Ark.  621. 

Illinois. — People  ex  rel.  Brackett  v. 
McGowan  (1875)  77  111.  644,  20  Am. 
Rep.  254. 

Massachusetts. — Oehlert  v.  Oehl- 
EKT  (reported  herewith)  ante,  406. 

Minnesota. — State  ex  rel.  Brown 
V.  Macdonald  (1877)  24  Minn.  48; 
State  ex  rel.  Engelhard  v.  Weber 
(1905)  96  Minn.  422,  118  Am.  St.  Rep. 
630,   106  N.  W.  490. 

New  York.  —  Ritchie  v.  Putnam 
(1835)  13  Wend.  624;  Banks  v.  Walker 
(1848)  3  Barb.  Ch.  438;  McCarthy  v. 
Marsh  (1851)  5  N.  Y.  263,  in  effect 
overruling  McCarty  v.  Hodges  (1846) 
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2  Edm.  Sel.  Gas.  438;  People  ex  rel. 
Smith  ▼.  Pease  (1860)  80  Barb.  588, 
affirmed  in  (1863)  27  N.  Y.  45.  84 
Am.  Dec.  242. 

Pennsylvania.. —  Com.  v.  Leary 
(1868)  1  Brewat.  270. 

Virginia.  —  See  Com.  v.  Towles 
(1835)    5  Leigh,  743. 

Wisconsin. — State  ex  rel.  Atkinson 
▼.  McDonald  (1900)  108  Wis.  8,  81 
Am.  St.  Rep.  878,  84  N.  W.  171. 

And,  applying  this  general  rule,  it 
has  been  specifically  held  that  the 
naturalization  court  must  have  been 
satisfied  as  to  the  moral  character  of 
the  candidate  for  citizenship  (Gamp- 
bell  V.  Gordon  (1810)  6  Cranch 
(U.  S.)  176,  8  L.  ed.  190)  ;  that  he  was 
well  disposed  to  the  good  order  and 
happiness  of  the  United  States 
(ibid.) ;  that  the  necessary  report  of 
arrival  had  been  made  to  the  proper 
official  (Spratt  v.  Spratt  (1830)  4  Pet. 
(U.  S.)  893,  7  L.  ed.  897;  and  see 
United  States  v.  Ness  (1916)  145 
G.  C.  A.  144,  230  Fed.  960,  Ann.  Cas. 
1917C,  41,  which  affirmed  (1914)  217 
Fed.  169),  or  that  he  had  previously 
declared  his  intention  of  becoming  a 
citizen,  as  required  by  statute  (Stark  t. 
Chesapeake  Ins.  Co.  (1813)  7  Cranch 
(U.  S.)  420,  3  L.  ed.  391;  The  Acorn 
(1870)  2  Abb.  (U.  S.)  434,  Fed.  Cas. 
No.  29;  Re  Symanowsski  (1909)  168 
Fed.  978;  United  States  v.  Nechman 
(1910)  188  Fed.  788;  People  ex  reL 
Brackett  v.  McGowan  (1875)  77  IlL 
644,  20  Am.  Rep.  254;  Andres  v.  Ar> 
nold  (Andres  t.  Circuit  Gt.  Judge) 
(1889)  77  Mich.  85,  6  L.R.A.  238,  48 
N.  W.  867  [holding  that  it  is  imma- 
terial where  the  declaration  U  made 
so  long  as  it  is  made  to  the  proper 
official] ;  State  ex  rel.  Brown  v.  Mac- 
donald  (1877)  24  Minn.  48;  Banks  v. 
Walker  (1848)  8  Barb.  Ch.  (N.  Y.) 
438  [provided  the  certificate  is  not 
defective  in  this  respect,  on  its  face] ; 
McCarthy  v.  Marsh  (1851)  6  N.  Y.  263, 
in  effect  overruling  McCarty  t.  Hodges 
(1846)  2  Edm.  Sel.  Cas.  (N.  Y.)  433; 
People  ex  rel.  Smith  v.  Pease  (I860) 
30  Barb.  (N.  Y.)  588,  affirmed  in 
(1863)  27  N.  Y.  45.  84  Am.  Dec.  242; 
State  ex  rel.  Kickbush  v.  Hoeflinger 
(1874)  35  Wis.  393);  that  he  had 
proved  to  the  satisfaction  of  the  nat- 


uralization court  that  such  intentieQ 
had  continued  for  the  statutory  period 
(Pintsch  Compressing  Co.  v.  Bergia 
(1897)  84  Fed.  140) ;  that  he  had  re- 
sided within  the  proper  limits  for  the 
proper  period,  so  as  to  be  entitled  t* 
the  benefit  of  the  Naturalization  Act 
(Stark  V.  Chesapeake  Ins.  Co.  (1813) 
7  Cranch  (U.  S.)  420,  8  L.  ed.  391; 
The  Acorn  (1870)  2  Abb.  (U.  S.)  434, 
Fed.  Cas.  No.  29;  People  ex  rel.  Brack- 
ett V.  McGowan  (1875)  77  111.  644, 
20  Am.  Rep.  254;  Rockland  v.  Hurri- 
cane Isle  (1909)  106  Me.  169,  76  AU. 
286;  Com.  v.  Leary  (1868)  1  Brewst. 
(Pa.)  270;  State  ex  rel.  Atkinson  ▼. 
McDonald  (1900)  108  Wis.  8,  81  Am. 
St  Rep.  878,  84  N.  W.  171) ;  and  that 
he  took  the  required  oath  of  allegiance 
(The  Acorn  (1870)  2  Abb.  (U.  S.) 
434,  Fed.  Gas.  No.  29.  And  see  Com. 
V.  Towels  (1835)  5  Leigh  (Va.)  743). 

Nor  is  an  order  of  naturalization 
subject  to  collateral  attack  merely  be- 
cause the  court  failed  to  comply  with 
certain  statutory  requirements  (Unit- 
ed States  V.  Stoller  (1910)  180  Fed. 
910) ;  or  because  of  the  fact  that  it 
may  have  erred  in  granting  a  certifi- 
cate (Ackerman  v.  Haenck  (1893)  147 
IlL  514,  35  N.  E.  381;  State  ex  reL 
Lacy  V.  Brandhorst  (1900)  156  Mo. 
467,  79  Am.  St.  Rep.  638,  66  S.  W. 
1094). 

So  it  has  been  held  that,  in  a  suit 
collateral  to  a  naturalization  proceed- 
ing, a  party  thereto  cannot  question 
the  order  admitting  to  citizenship  on 
the  ground  that  the  naturalized  per- 
son was  a  German  and  had  been  nat- 
uralized while  the  United  States  was 
at  war  with  Germany.  Oehubbt  ▼. 
Gehlebt  (reported  herewith)  ante, 
406. 

h.  Effect  •/  fraud,  fttrgery,  et>  pwJiMy. 
The  great  weight  of  authority  is  to 
the  effect  that  a  certificate  of  patural- 
ization,  if  issued  by  a  court  having 
jurisdiction,  is  conclusive  on  collat- 
eral attack,  even  as  against  fraud  in 
its  procurement.  United  States  ▼. 
Gleason  (1897)  78  Fed.  896,  affirmed 
in  (1898)  83  C.  G.  A.  272,  62  U.  S.  App. 
811,  90  Fed.  778;  United  States  v.  Ra^ 
gazzini  (1892)  50  Fed.  923;  United 
States  V.  Aakervik  (1910)  180  Fed. 
187;  Scott  V.  Strobach  (1873)  49  Ala. 
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477:  Tixm  v.  United  Stotes  Dist  Atty. 
(1906)  148  CaL  773,  113  Am.  St.  Rep. 
354,  84  Pac.  152;  Behrensmeyer  v. 
KreitK  (1891)  135  lU.  591,  26  N.  E. 
704;  People  ex  rel.  Smith  y.  Pease 
(1860)  30  Barb.  (N.  Y.)  588,  affirmed 
in  (1863)  27  N.  Y.  45,  84  Am.  Dec. 
242;  Re  Blythe  Twp.  Election  (1897) 
19  Pa.  Co.  Ct.  499. 

Nor  can  a  certificate  of  citizenship, 
if  prima  facie  and  apparently  Talid, 
be  collaterally  attacked  on  the  g^round 
that  it  is  a  forgery.  United  States  v. 
Ragazzini    (1892)    60  Fed.  928. 

And  the  same  has  been  held  where 
the  holder  of  the  certificate  admitted 
that  it  was  obtained  by  perjury.  Wig- 
gin  V.  Pacheco,  5  Cong.  El.  Cas.  (U.  S.) 
16,  as  set  out  in  Webster  on  Naturali- 
zation, p.  92;  Scott  V.  Strobach  (1873) 
49  Ala.  477;  Behrensmeyer  v.  Krettz 
(1891)  135  HI.  591,  26  N.  E.  704. 

At  least,  this  is  the  rule  as  to 
collateral  impeachment  of  an  order 
admitting  to  citizenship,  on  the 
ground  of  fraud  or  perjury  as  to  any 
facts  which  were  necessarily  before 
the  naturalization  court.  The  Acorn 
(1870)  2  Abb.  (U.  S.)  434,  Fed.  Caa. 
No.  29. 

On  the  other  hand,  in  Vaux  v.  Nes- 
bit  (1826)  6  S.  C.  Eq.  (1  M'Cord)  352, 
it  was  held  that  a  certificate  of  nat- 
uralization, when  attacked  upon  thr 
ground  of  fraud,  may  have  its  regu- 
larity inquired  into  in  a  collateral 
proceeding,  and  ignored  where  it  is 
positively  made  to  appear  that  the 
court  granting  the  same  was  inq^osed 
upon.  This  decision  seems  to  stand 
alone,  and,  in  addition,  is  apparently 
in  conflict  with  the  earlier  South 
Carolina  case  of  McDaniel  v.  Richards 
(1820)  12  S.  C  L.  (1  M'Cord)  187, 
wherein  it  was  held  that  the  court 
would  indulge  the  presumption  of 
regularity  in  the  granting  of  an  order 
admitting  to  citizenship.  However, 
the  court  in  the  Vaux  Case  attempted 
to  diflferentiate  the  McDaniel  Case  on 
the  ground  that  in  the  then  present 
case  there  was  positive  proof  of  flraud, 
whereas  such  was  not  the  case  Id 
McDaniel  v.  Richards. 

lit.  Bxeeptlona  to  rule. 

The  general  rale  as  to  immunity 
from  collateral  attack  does  not  apply 


where  the  order  of  naturalization  is 
absolutely  void. 

Thus  it  has  been  held  that  an  or- 
der admitting  to  citizenship  may  be 
collaterally  attacked  where  the  court 
entering  the  same  had  no  jurisdiction. 
Gagnon  v.  United  States  (1903)  193 
U.  S.  451,  48  L.  ed.  745,  24  Sup.  Ct. 
Rep.  510  (holding  void  for  lack  of 
jurisdiction,  and  therefore  subject  to 
collateral  attack,  a  judgment  of  nat- 
uralization which  bad  never  been  re- 
corded, or,  if  recorded,  the  record  of 
which  had  been  lost,  but  which  had 
been  entered  by  a  common-law  court 
nunc  pro  tunc  thirty-three  years 
after  its  rendition,  notwithstanding 
no  entry  or  memorandum  appeared 
upon  the  record  or  files  at  the  time 
the  original  judgment  is  supposed  to 
have  been  rendered,  and  although  the 
declaration  of  intention  was  made  be- 
fore another  court  in  another  state, 
and  the  territorial  court  which  is  al- 
leged to  have  entered  the  judgment 
had  itself  been  abolished  and  a  state 
court  substituted  in  its  place) ;  Ray- 
mond V.  Raymond  (1897)  28  G.  C.  A. 
88.  55  U.  S.  App.  89,  83  Fed.  721, 
reversing  (1896)  1  Ind.  Terr.  334,  87 
S.  W.  202  (holding  that,  where  Fed- 
eral courts  have  lost  jurisdiction  to 
the  courts  of  an  Indian  tribe  over  a 
citizen  of  the  United  States,  a  subse- 
qusnt  unauthorized  naturalization  of 
such  person  is  void  for  want  of  jurls- 
^ction,  and  may  be  collaterally  at- 
tacked) ;  Re  Gee  Hop  (1899)  71  Fed. 
274  (holding  that  a  certificate  of  nat- 
uralization of  a  (Thinaman  was  abso- 
lutely void  on  its  face,  and  therefore 
subject  to  collateral  attack,  Chinamen 
not  being  subject  to  naturalization  so 
as  to  give  the  court  jurisdiction) ; 
Mills  V.  McCabe  (18S7)  44  111,  194 
(holding  a  certificate  of  naturaliza- 
tion to  be  void  because  granted  by  a 
court  not  having  authority  to  enter- 
tain naturalization  proceedings,  be- 
cause not  one  of  record  within  the 
meaning  of  the  Naturalization  Laws)  ; 
Behrensmeyer  v.  Kreitz  (1891)  135  III. 
591,  26  N.  E.  704)  holding  an  order 
of  a  justice  of  the  peace  admitting  an 
alien  to  citizenship  void,  for  lack  of 
jurisdiction  in  the  justice) ;  Re  Yam- 
ashita  (1902)  80  Wash.  234,  59  L.R.A. 
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671,  94  Am.  St.  Rep.  860,  70  Pae.  482  In  Re  Ysmashita  (Waah.)  aupra^ 
(holding  that  an  order  of  naturaliza-  the  court  said  that  the  judgment  of 
tion  which  shows  on  its^  face  that  it  the  court  which  granted  the  natural- 
was  granted  to  a  Japanese  not  subject  ization  order  was  conclusive  if  it  was 
to  naturalization  was  void  on  its  face,  ^^^.^^  ^.jj,.„  j^^  jurisdiction,  but 
because  of  lack  of  jurisdiction  in  the  ^j,^^  „jj  ^^^  judgment  upon  its  face 
court  to  grant  the  same  and  there-  ^^^  ^.^^^^^  ^„. 
fore  that  it  was  subject  to  collateral  ,  s.,j.,^«„4. 
attack).  See  also  State  ex  rel.  Ban-  1?°"*^  *»  pronounce  the  judgmenlj 
croft  V.  Stumpf  (1869)  23  Wis.  630.  the  determination  is  void  and  must 
But  In  connection  with  Mills  v.  Mc  be  disregarded.  A  judgment  void 
Cabe  (IIL)  supra,  see  Com.  ex  rel.  upon  its  face  may  be  attacked  at  any 
Simpson  v.  Sheriff  (1868)  1  Brewst.  time,  and  in  any  proceeding,  and  the 
(Pa.)  183.  same  may  be  disregarded."     G.  J.  C. 


ANTHONY  La  ROSA,  by  Next  Friend,' 

V. 

ARMAND  F.  NICHOLS,  Appt. 

Wew- Jersey  Court  of  Error*  and  AppealS'^Novemher  19,  1918, 
(92  N.  J.  L.  876,  106  Atl.  201.) 

Estoppel  —  of  infant  to  deny  contract. 

1.  Tile  contracts  of  infants  are  not  absolutely  void,  but  only  voidable; 
and  if  a  youth  under  twenty-one  years  of  age,  by  falsely  representing  him- 
self to  be  an  adult,  which  he  appears  to  be,  for  the  purpose  of  inducing 
another  to  enter  into  a  contract  with  him,  and  thereby,  through  such  repre- 
sentation and  appearance,  the  other  parly  is  led  to  believe  that  such  infant 
is  an  adult  and  makes  a  contract  with  him,  the  benefit  of  which  he  obtains 
and  retains,  then,  in  a  suit  on  that  contract,  the  minor  will  not  be  permitted 
to  set  up  the  privilege  of  infancy,  because  by  his  fraudulent  conduct  he  has 
estopped  himself  from  so  pleading;  and  this  in  a  court  of  law,  as  well  as 
in  a  court  of  equity. 

[See  note  on  this  question  beginning  on  page  416.] 

—  enforcement  at  law.  equity  and  depending  upon  equitable 

2.  The  doctrine  of  equitable  estoppel  principles,  it  is  enforced  alike  by  courts 
is  not  exclusively  of  equitable  cognl-     of  law  and  equity. 

zance,  for,  although  the  creature  of         [See  10  R.  C.  L.  841.] 

Headnotes  by  Walkeb,  Ch. 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  affirming 
a  judgment  of  the  Circuit  Court  for  Atlantic  County  in  favor  of  plaintiff 
in  an  action  of  replevin  brought  to  recover  possession  of  an  automobile 
stored  by  plaintiff  in  defendant's  garage.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Louis  E.  Stem,  for  appellant:      666,  126  N.  W.  60;  Lake  v.  Perry,  96 

Plaintiff  is  estopped  from  setting  up  Miss.  660,  49  So.  669 ;  Pemberton  Bldg. 
the  defense  of  infancy.  &  L.  Asso.  v.  Adams,  53  N.  J.  Eq.  238, 

Commander  v.  Brazil,  88  Miss.  668,  31  Atl.  280;  Ex  parte  Unity  Joint  Stock 
9  L.R.A.(N.S.)  1117,  41  So.  497;  Grau-  Mut.  Bkg.  Asso.  S  De  G.  &  J.  68,  44 
man,  M.  &  C.  Co.  v.  Krienltz,  142  Wis.      Eng.  Reprint,  1192,  27  L.  J.  Bankr.  N. 
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La  ROSA  V. 
(92  If.  J.  L.  art, 

S.  33.  4  Jur.  N.  S.  1257,  6  Week.  Rep. 
G40 ;  Overton  ▼.  Banister,  3  Hare,  503, 
€7  Eng.  Reprint,  479,  8  Jur.  906. 

Plaintiff  should  be  held  to  his  con- 
tract for  the  thinsrs  furnished  him, 
which  were  necessary  to  his  business 
and  to  the  preservation  of  the  machine, 
which  he  claims  to  own. 

Rundel  v.  Keder,  7  Watts,  237;  Mob- 
ney  v.  Evans,  61  Pa.  83. 

Where  an  infant  seeks  afSrmative  re- 
lief by  repudiating  a  contract,  the  court 
should  not  allow  him  that  relief  unless 
he  place  the  person  against  whom  he 
seeks  that  relief  in  statu  quo. 

Welch  V.  Welch,  103  Mass.  562; 
Breed  ▼.  Jndd,  1  Gray,  456,  12  Mor. 
Min.  Rep.  293;  Bartholomew  v.  Finne- 
more,  17  Barb.  428;  Badger  v.  Phis- 
ney,  16  Mass.  869,  8  Am.  Dec.  106;  Tafk 
V.  Pike,  14  Vt.  405,  39  Am.  Dec.  228. 

Messrs.  Ewart  &  Siracusa  for  appel- 
lee. 

Walker,  Ch.,  ddivered  the  opinion 
of  the  court: 

The  defendant-appellant,  a  garage 
keeper  in  Atlantic  City,  stored  the 
automobile  of  the  plaintiff,  fur- 
nished supplies  for,  and  did  work 
upon  it,  at  the  special  instance  and 
request  of  the  plaintiff,  who  owned 
the  machine.  The  bill  thus  contract- 
ed amounted  to  $74.49,  and,  default 
being  made  in  ibs  payment,  defend- 
ant retained  possession  of  the  auto- 
mobile, asserting  a  Hen  under  the 
act  for  the  protection  of  garage 
keepers  and  automobile  repairmen. 
Pamph.  Larws  1915,  p.  556.  Plain- 
tiff brought  replevin  in  the  Atlantic 
circuit  court,  setting  up  that  he  was 
an  infant  twenty  years  of  age ;  that 
he  repudiated  his  contract  to  pay 
for  gasolene  and  storage,  supplies, 
accessories,  and  for  repairs  to  his 
automobile,  and  demanded  posses- 
sion of  it  free  from  any  lien  claimed 
by  the  defendant.  The  defendant 
answered,  and  set  up  that  the  plain- 
tiff represented  himself  to  be  of  full 
age  when  he  engaged  the  defendant 
to  store  his  automobile,  etc. ;  that 
the  plaintiff  received  the  benefit  of 
the  storage,  woric,  and  labor,  and 
materials  furnished;  that  the  same 
were  necessary  to  the  plaintiff  in 
order  to  operate  his  machine  in  and 
about  his  business  of  a  jitney  driv- 
w;  and  that  the  prices  chars^  were 
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reasonable.  The  case  was  submit- 
ted to  the  court  without  a  jury.  The 
judge  found  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  judg- 
ment was  thereupon  entered,  with 
costs.  Appeal  was  taken  to  the  su- 
preme court,  and  the  judgment  was 
there  affirmed.  91  N.  J.  L.  355,  103 
Atl.  390.  From  the  judgment  en- 
tered upon  that  afldrmance  appeal 
has  been  taken  to  this  court. 

The  fase  was  tried  in  the  court  of 
first  instance  upon  an  agreed  state 
of  facts,  as  follows:  That  the 
amount  claimed  by  defendant  is  due 
and  owing  to  him  from  plaintiff; 
that  at  the  time  of  storing  the  car 
and  purchasing  the  supplies,  etc., 
plaintiff  was  an  infant  and  would 
not  be  of  age  untU  October,  1917 
(the  items  running  over  a  period 
from  September  16,  1916,  to  Janu- 
ary 17, 1917) ;  that  at  the  time  men- 
tioned plaintiff  had  the  appearance 
of  being  of  full  age,  and  then,  and 
prior  thereto,  represented  himself 
to  defendant  as  being  of  full  age, 
and  before  that  time  executed  a 
chattel  mortgage  to  defendant  on 
the  automobile,  and,  in  the  acknowl- 
edgment of  the  execution  of  the 
mortgage,  recited  the  fact  that  he 
was  of  full  age;  that  plaintiff  held  a 
state  license  to  drive  an  automobile 
in  Atlantic  City  for  hire,  to  operate 
a  car  commonly  called  a  "jitney;" 
that  the  plaintiff's  father,  who  is 
acting  as  his  next  friend  in  this  suit, 
knew  that  the  plaintiff  was  engaged 
in  the  business  of  operating  an  au- 
tomobile for  hire,  and  that  the  car 
was  stored  in  the  defendant's  gar- 
age, and  that  plaintiff  was  purchas- 
ing gasolene,  etc.,  from  defendant, 
and  consented  thereto ;  that  plaintiff 
lived  with  his  father,  and  irregular- 
ly contributed  money  to  his  house- 
hold. 

If  this  suit  were  in  the  court  of 
chancery  the  plea  of  infancy  in  the 
circumstances  of  this  case  would 
not  be  tolerated.  Parker  v.  Hayes, 
39  N.  J.  Eq.  469 ;  Pemberton  Bldg. 
&  L.  Asso.  V.  Adams,  63  N.  J.  Eq. 
258,  31  Atl.  280.  In  the  former  case 
it  was  held  by  Vice  Chancellor  Van 
Fleet  that  if  an  infant,  entitled  to  a 
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suiQ  of  money  on  attaining  twenty- 
one  years  of  age,  induces  his  trus- 
tee to  pay  it  to  him  in  advance  of 
that  time  by  fraudulently  represent- 
ing himself  to  be  of  full  age,  he  will, 
ijfi  equity,  be  bound  by  the  payment, 
although  he  would  not  be  at  law. 
See  pages  478,  479.  And  in  the  lat- 
ter case  Vice  Chancellor  Bird  held 
that  infancy  is  no  defense  to  a  suit 
on  a  contract,  the  consideration  of 
w^ich  was  money  advanced  to  the 
infant  upon  his  falsely  representing 
himself  to  be  of  age,  when  the  rep- 
resentation is  relied  upon  by  the 
lender,  and  that  a  court  of  equity 
will  not  permit  the  plea  of  infancy 
to  prevent  the  enforcement  of  a  con- 
tract for  a  loan  of  money  without  a 
return  of  the  loan,  and  this  irre- 
spective of  fraud.  I  understand  the 
vice  chancellor's  assertion  (53  N.  J. 
Eq.  at  page  259) ,  that  the  law  will 
not,  in  such  circumstances,  allow  a 
fraud  doer  to  protect  himself  under 
the  plea  of  infancy,  to  refer  to  the 
law  administered  in  courts  of  equity. 
The  authorities  h6  cites  show  this. 
Parker  v.  Hayes  went  to  the  court 
or  errors  and  appeals,  and  there  Mr. 
Justice  Reed,  writing  the  opinion 
for  that  court,  said  the  equitable 
rule  was  fully  and  correctly  stated 
in  the  opinion  of  the  learned  vice 
chancellor.  Hayes  v.  Parker,  41  N. 
J.  Eq.  630,  632,  7  Atl.  611. 

Counsel  for  plaintiff  urges  that 
neither  in  Parker  v.  Hayes  nor 
Pemberton  Bldg.  ft  L.  Asao.  v. 
Adams  did  the  court  of  chancery 
say  that  infants  were  bound  by  their 
contracts,  but  that  enforcement  of 
the  contracts  was   denied  on  the 

pnroreea*eat  at  equitable  estoppel. 
*■"•  But  this  doctrine  is 

not  now  one  of  exclusively  equitable 
cognizance;  for,  as  this  court  in 
Central  R.  Co.  v.  MacCartney,  68  N. 
J.  L.  165,  at  page  175,  52  Atl.  675, 
speaking  by  Mr.  Justice  Pitney, 
said,  the  doctrine  of  equitable  es- 
toppel, although  the  creature  of 
equity  and  depending  upon  equitable 
principles,  is  recognized  and  en- 
forced alike  by  courts  of  law  and 
equity. 


Two  cases  decided  by  our  supreme 
court  were  cited  as  authority  for 
that  court's  decision  in  the  case  at 
bar,  namely,  Woolston  v.  King,  3  N. 
J.  L.  1049,  and  HaU  v.  Kjer,  47  N. 
J.  L.  841.  In  the  former  tiie  suit 
was  on  a  promissory  note,  and  the 
defense  set  up  was  that  the  defend- 
ant was  an  infant  when  the  note  was 
given.  The  court  held  that  it  is  be- 
cause of  the  real  or  supposed  inca- 
pacity of  mind  in  an  infant  to  make 
judicious  contracts  that  the  law 
renders  invalid  his  bargains.  And 
the  latter  case  was  on  a  mechanic's 
lien  claim  against  tJie  builder,  who 
oontracted  the  debt,  and  against  the 
owner  who  was  an  infant,  to  charge 
his  land  with  the  lien.  The  court 
held  that  there  could  be  no  lien  on 
an  infant's  land  under  the  Me- 
chanic's Lien  Law,  for  the  lien 
thereby  given  (except  in  a  certain 
instance,  which  is  immaterial  here) 
is  incident  only  to  a  liability  to  pay, 
which  a  minor  is  not  competent  to 
incur  for  building  upon  his  land. 

That  the  contracts  of  infants  are 
voidable  by  them  generally  must  be 
conceded;  but  there  is  nothing  in 
either  of  the  cases  just  mentioned 
which  suggests  that  they  fell  under 
the  doctrine  of  equitable  estoppel, 
nor  that  that  doctrine  cannot  be  in- 
voked against  an  infant  in  a  proper 
case,  even  one  at  law. 

In  Hayes  v.  Parker,  supra,  41  N. 
J.  Eq.  at  page  631,  there  is,  however, 
an  observation  that  at  law  a  person 
within  the  age  of  twenty-one  is  con- 
clusively presumed  to  be  unfitted  for 
business,  and  that  every  contract 
into  which  he  enters  is  to  his  disad- 
vantage, and  that  he  is  incapable  of 
fraudulent  acts  which  will  estop  him 
from  interposing  the  shield  oi  in- 
fancy against  its  enforcement.  But 
this  is  obiter  dictum.  The  case  be- 
fore the  court  was  one  in  equity, 
calling  for  the  application  of  equi- 
table principles,  and  the  observation 
concerning  a  different  situation  at 
law  was,  as  stated,  obiter  dictum. 
Ajid  this  is  true  of  the  similar  ob- 
servation of  Vice  Chancellor  Van 
Fleet  in  the  same  case.  We  are, 
therefore,  at  liberty  to  adopt  in  1^ 
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eaae  sab  judioe  the  rule  which  we 
think  is  most  consonant  with  rea- 
son, and  therefore  the  better  law. 

The  stipulation  in  the  record  that 
the  plaintifTs  father  was  aware  of 
his  son's  transactions  with  defend- 
ant, and  consented  thereto,  and  that 
the  boy,  who  lived  with  his  father, 
irreeralarly  contributed  money  to  the 
household,  was  apparently  intended 
to  import  the  doctrine  of  emancipa- 
tion into  the  case,  which,  if  found 
as  a  fact,  would  doubtless  have  en- 
tHled  the  defendant  to  prevail ;  for 
this  court  said  in  Costello  v.  Pros- 
pect Brewing  Co.  62  N.  J.  Eq.  657, 
at  page  560,  SO  Atl.  682,  that  it  is 
dear  that  a  father  may  give  an  in- 
fant his  time,  or  authcnize  him  to 
make  contracts  in  his  own  name  and 
receive  pay  therefor,  and  in  such 
case  the  minor  may  sue  and  recover 
his  wages. 

Defendant  in  this  case  pleaded 
that  what  was  furnished  to  plain- 
tiff were  necessaries,  and  that  there- 
fore he  was  liable.  In  the  view  I 
take  of  this  case  a  decision  of  these 
questions  of  emancipation  and 
Becessaries  is  not  called  for.  I  pre- 
fer to  put  my  vote  to  reverse  solely 
<m  the  ground  of  estoppel  in  pais, 
equitable  estoppel.  It  seems  anom- 
alous indeed  that  youths  of  sufficient 
age  and  capacity,  although  less  than 
twenty-one  years  old,  may  be  con- 
victed of  crime  and  be  held  liable  for 
Uieir  tMTts,  and  yet  not  be  liable  on 
thar  contracts  when  apparently  of 
sufficient  capadty  to  make  them, 
md  when  Hbay  procure  their  making 
by  fraud. 

Let  it  be  remembered  that  the 
contracts  of  infants  are  not  abso- 
lutely void,  but  only  voidable.  An 
fllmninating  discussion  of  this  ques- 
tion win  be  found  in  the  opinion  of 
Stanly,  J.,  in  the  supreme  court  of 
New  Hampshire,  in  Hall  v.  Butter- 
iWd  (1879)  59  N.  H.  354,  47  Am. 
Rep.  209.  At  pajre  857  pf  69  N.  H. 
he  quotes  Lord  Mansfield,  as  fol- 
lows: ''Great  inconveniences  must 
arise  to  others  if  infants  were  bound 
hj  no  act  The  law,  therefore,  at  the 
same  time  that  it  protects  their  im- 
beeffity  and  indiscretion  from  injury 
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through  their  own  imprudence,  en- 
ables them  to  do  binding  acts  for 
their  benefit.  ...  A  third  rule, 
deducible  from  the  nature  of  the 
privilege  that  is  given  as  a  shield 
and  not  as  a  sword,  is  that  it  never 
shall  be  turned  into  an  oifensive 
weapon  of  fraud  or  injustice." 

And  the  learned  judge  further 
says,  at  page  368  of  69  N.  H. :  "No 
reason  appears  why  the  wise  and 
just  principle  enunciated  by  Lord 
Mansfield  should  not  be  given  its 
full  force,  and  the  rights  and  obli- 
gati<»is  of  lunatics,  persons  non 
compos  mentis,  drunkards  when  in 
such  a  state  as  to  be  entirely  bereft 
of  reason,  and  infants,  be  placed  on 
the  same  ground.  The  obli^tion  to 
account  only  for  1^  benefit  actually 
received  secures  an^)le  protection 
from  fraud  and  in^rasition,  and  at 
the  same  time  prevents  the  privilege 
from  being  used  to  perpetrate  fraud. 
It  prevents  their  disability  from  be- 
ing 'not  their  protection  merely,  but 
an  extraordinary  legal  ability  to  rob 
others;  not  a  shield,  but  a  sword; 
not  a  mere  legal  incapacity  to  be 
plundered  by  their  fellow  men,  but 
a  vast  capacity  to  plunder  them  with 
impunity.* " 

And,  further,  at  page  359  of  59 
N.  H.:  "If  benefit  obtained  by  the 
infant  is  the  test  in  one  case,  why 
not  make  it  the  test  in  all  cases? 
.  .  .  The  true  rule  is  that  the  con- 
tract of  an  infant  or  lunatic,  wheth- 
er executed  or  executory,  cannot  be 
rescinded  or  avoided  without  restor- 
ing to  the  other  party  the  consider- 
ation received,  or  allowing  him  to 
recover  compensation  for  all  the 
benefit  conferred  upon  the  party 
seeking  to  avoid  the  contract.  The 
question  whether  the  infant  has  re- 
ceived a  benefit — ^like  the  question 
of  what  are  necessaries,  and  what 
sum  the  infant  ought  to  pay  for 
them,  or  the  question  of  negligence 
or  ordinary  care,  and  other  similar 
questions — is  one  of  mixed  law  and 
fact.  No  uniform  rule  can  be  es- 
tablished. .  .  .  In  no  two  cases 
are  we  likely  to  find  the  same  facts; 
and  it  must  always  be  for  the  trier 
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to  apply  the  law  to  the  facts,  and 
determine  whether  the  infant  has 
been  benefited,  and  to  what  extent" 
As  applied  to  the  facts  in  the  case 
at  bar,  the  law,  as  I  view  it,  is  that 

if  a  youth  under 
3?ir  cSiVrJIrt.      twenty-one  years  of 

age,  by  falsely  rep- 
resenting himself  to  be  an  adult, 
which  he  appears  to  be,  for  the  pur- 
pose of  inducing  another  to  enter 
into  a  contract  with  him,  and  there- 
by, through  such  representation  and 
appearance,  the  other  party  is  led  to 
believe  that  such  infant  is  an  adult, 
and  makes  a  contract  with  him,  the 
benefit  of  which  he  obtains  and  re- 
tains, then,  in  a  suit  on  that  con- 
tract, the  minor  will  not  be  permit- 
ted to  set  up  the  privilege  of  in- 
fancy, because  by  his  fraudulent 
conduct  he  has  estopped  himself 
from   80  pleading;  and   this  in  a 


court  of  law,  as  well  as  in  a  court  of 
equity. 

In  the  case  at  bar  there  were  no 
disputed  facts,  and  the  false  pre- 
tense— ^that  is,  the  fraud  of  the  in- 
fant—was admitted,  and  therefore 
the  judge's  decision,  in  my  opinion, 
should  have  been  for  the  defendant. 
I  shall  therefore  vote  to  reverse. 

The  judgment  will  be  reversed, 
with  costs. 

Swayze,  J.,  concurring: 

I  find  myself  unable  to  concur  in 
the  reasoning  of  the  •  opinion.  My 
vote  to  reverse  rests  on  the  ground 
that  the  parties  have  stipulated  that 
the  amount  claimed  by  the  defend- 
ant is  due  and  owing  to  him  from 
the  plaintiff.  This  is  legally  possi- 
ble, notwithstanding  the  plaintiff's 
infancy,  and  must,  tiierefore,  be  ac- 
cepted as  a  fact.  It  is  conclusive  of 
the  controversy. 


ANNOTATION. 
Miirepresentatioii  as  to  age  as  estoppel  to  plead  infancy. 


I.  Introductory,  416. 
n.  When  sued  at  lav  on  the  contract, 

418. 
III.  When  suing  at  law,  420. 
rV.  When  sued  in  equity,  421. 
V.  When  suing  in  equity,  423. 
VI.  Statutes,  425. 
VII.  Miscellaneous,  426. 

I.  Introductory, 

This  note  does  not  include  case^ 
of  master  and  servant,  nor  of  con- 
tracts of  naarriage,  nor  is  it  intended 
to  include  cases  of  implied  represen- 
tations, although  one  or  two  of  these 
are  cited.  The  reader  will  under- 
stand that  this  note  does  not  touch 
the  question  of  the  infant's  liability 
in  tort  for  his  misrepresentations. 

The  courts  are  not  agreed  upon  this 
subject.  Some  of  the  cases  hold  that 
the  misrepresentation  of  the  infant  as 
to  his  age  will  estop  him  to  plead  in- 
fancy, others  that  it  will  not  estop 
him.  Some  hold  that  he  is  estopped 
in  equity.  As  far  as  actions  ex  con- 
tractu are  concerned,  the  weight  of 
authority  is  decidedly  against  the  es- 
toppel; in  other  cases,  it  is  not  easy 
to  say  where  it  is. 


In  Zouch  ex  dem.  Abbot  v.  Parsons 
(1765)  8  Burr.  1794,  97  Eng.  Reprint; 
1103,  Lord  Mansfield  said  that  a  rule 
deducible  from  the  nature  of  the  in- 
fant's privilege,  "which  is  given  as  a 
shield,  and  not  as  a  sword,  is  that  it 
never  shall  be  turned  into  an  o£Fen- 
sive  weapon  of  fraud  or  injustice.'" 
It  is  interesting  to  contrast  with  this 
the  statement  of  Lord  Sumner  in  Les- 
lie V.  Sheill  [1914]  S  K.  B.  (Eng.)  607, 
6  B.  R.  C.  768,  Ann.- Gas.  1916C,  992, 
where  he  said:  "He  [Lord  King]  is 
reported  to  have  said,  'Infants  have  no 
privilege  to  cheat  men,' — a  wholesome 
truth,  indeed,  but  I  should  hardly  call 
it  a  principle." 

In  Ferguson  v.  Hobo  (1876)  64  Miss. 
127,  in  enjoining  an  action  of  eject- 
ment brought  by  one  who,  while  an 
infant,  had  conveyed  land  to  her  fa- 
ther to  enable  him  to  borrow,  the 
court  said:  "It  may  be  stated  as  a 
general  proposition,  fully  borne  out 
by  the  authorities,  that  whenever  an 
infant  who  has  arrived  at  years  of 
discretion,  by  direct  participation,  or 
by  silence  when  he  was  called  upon  to 
speak,  has  entrapped  a  party,  ignorant 
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«f  his  titie  or  of  Ms  minority,  into 
purchasing  his  property  from  another, 
he  will  be  estopped  in  a  court  of  chan- 
cery from  setting  up  such  title.  .  .  . 
Sow  long  before  this  doctrine  will  be 
fully  adopted  by  courts  of  law,  as  so 
many  equitable  principles  have  been, 
tiie  future  history  of  our  jurispru- 
dence must  determine." 

In  County  Bd.  of  Edu.  v.  Hensley 
(1912)  147  Ky.  441,  42  L.R.A.(N.S.) 
643,  144  S.  W.  63,  the  court  said: 
^^hen  one  deals  with  an  infant, 
Imowing  him  to  be  an  infant,  the  lat- 
ter is  not  estopped  from  relying  upon 
liis  infancy  in  avoidance  of  the  con- 
"traet;  but  when  an  infant  by  reason 
«f  his  personal  appearance,  family 
surroundings,  and  business  activities, 
■coupled  with  a  misrepresentation  of 
fraudulent  concealment,  leads  one 
who  deals  with  him  in  good  faith,  and 
not  knowing  that  he  is  an  infant,  to 
believe  that  he  is  of  age,  he  will  be 
-estopped  from  maintaining  an  action 
to  avoid  his  executed  contract.  When 
he  comes  into  equity  seeking  relief, 
he  must  come  with  clean  hands.  The 
l)rivilege  of  infancy  is  a  shield  for  tho 
protection  of  the  infant,  and  not  a 
weapon  of  attack;  nor  is  it  to  be  used 
as  a  means  of  defrauding  others." 

In  holding  an  infant  liable  in  equi- 
ty. Lush,  J.,  said  in  Stocks  ▼.  Wilson 
[1913]  2  K.  B.  (Eng.)  236:  "In  my 
opinion  it  follows  that,  if  an  infant 
has  wrongfully  sold  the  property 
which  he  acquired  by  a  fraudulent 
misrepresentation  as  to  his  age,  he 
-must  at  all  events  account  for  the 
proceeds  to  the  party  he  has  defraud- 
•«d.  I  can  see  no  logical  ground  on 
which  he  can  be  allowed  to  resist  such 
a  claim  in  that  case,  if  he  is  account- 
able for  the  money  itself  in  a  case 
where  he  has  obtained  money,  and  not 
goods,  by  means  of  a  like  fraud." 

In  Hayes  v.  Parker  (1886)  41  N.  J. 
Eq.  630,  7  Atl.  581,  the  court  said: 
"At  law  it  is  conclusively  presumed 
that  a  person  within  the  age  of  twen- 
ty-one is  unfitted  for  business,  and 
that  every  contract  into  which  he  en- 
ters is  to  his  disadvantage,  and  that 
he  .  is  incapable  of  fraudulent  acts 
which  will  estop  him  from  interposing 
th6  shield  of  infancy  against  its  en- 
6  A.L,R.— 27. 


forcement.  In  equity,  however,  this 
rigid  rule  has  its  exceptions.  Equity 
will  regard  the  circumstances  sur- 
rounding the  transaction — ^the  ap- 
pearance of  the  minor,  his  intelli- 
gence, the  character  of  his  represen- 
tations, the  advantage  he  has  gained 
by  the  fraudulent  representations, 
and  the  disadvantage  to  which  the 
person  deceived  has  been  put  by 
them,  in  determining  whether  he 
should  be  permitted  to  invoke  success- 
fully the  plea  of  Infancy." 
Ststemeats  agalint  the  MtoppaL 

If  an  allegation  that  the  infant  rep- 
resented that  he  was  of  full  age  "were 
ever  permitted  to  destroy  an  infant's 
right  of  avoiding  contracts,  not  one 
in  a  hundred  of  his  contracts  would 
be  placed  in  his  power  to  avoid,  for 
nothing  would  be  easier  than  to  pre- 
vail upon  the  infant  to  make  a  decla- 
ration which  might  be  shown  as  evi- 
dence of  deliberate  imposition  on  his 
part,  though  prompted  solely  by  the 
person  intended  to  be  benefited  by 
it."  Conroe  v.  Birdsall  (1799)  1  Johns. 
Cas.  (N.  Y.)  127,  1  Am,  Dec.  105. 

"The  fraud  of  the  defendant,  if 
ever  so  clearly  shown,  does  not  restore 
validity  to  his  promise,  or  in  any  way 
enhance  its  obligation.  .  .  .  The 
doctrine  contended  for  by  the  plain- 
tiff would  effectually  deprive  infants 
of  that  protection  which  the  law  sed- 
ulously seeks  to  afford  them  in  their 
dealings."  Merriam  v.  Cunningham 
(1853)  11  Gush.  (Mass.)  40. 

"A  minor  is  no  more  liable  in  equity 
than  law  for  fraud  in  a  contract,  for 
if  he  is  incapable  of  making,  he  is 
incapable  of  committing  a  fraud  in  a 
contract;  besides,  this  would  defeat 
the  law  made  for  the  protection  of 
minors,  if,  although  they  would  not 
be  liable  upon  their  contracts,  yet,  by 
using  deceit  in  them,  they  should  be 
made  liable."  Geer  v.  Hovey  (1790) 
1  Root   (Conn.)   179. 

In  affirming  a  judgment  for  the  de- 
fendant in  a  suit  to  foreclose  mort- 
gages given  by  an  infant  married 
woman,  the  court  said:  "But  it  is 
insisted  that  because  she  obtained 
money  by  false  representations  as  to 
her  age,  she  was  estopped  from  deny- 
ing  her   obligation    to   pay.     If  the 
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courts  should  sanction  this  doctrine, 
the  result  would  be  that  the  ancient 
rule,  established  as  a  safeguard  to 
protect  infants  from  the  wiles  of  de- 
signing rascals,  would  be  abrogated, 
and  the  way  opened  up  to  reckless 
youths  to  evade  the  law  by  lying. 
The  courts  would  thereby  put  a  pre- 
mium upon  falsehood  and  hold  out 
the  temptation  to  infants  and  to 
others,  who  hope  to  profit  by  debauch- 
ing them,  to  resort  to  this  disreputa- 
ble method  of  enabling  the  one  to 
squander  and  the  other  to  extort  the 
patrimony  intended  to  prepare  a  child 
for  future  usefulness."  Carolina  In- 
terstate BIdg.  &  L.  Asso.  V.  Black 
(1896)  119  N.  C.  323,  25  S.  E.  975. 

In  Sims  v.  Everhardt  (1880)  102  U. 
S.  300,  26  L.  ed.  87,  in  holding  that 
one  making  a  deed  while  an  infant 
was  not  estopped  to  bring  an  action 
to  avoid  it,  by  her  assertion  at  the 
time  of  making  it  that  she  was  of 
age,  the  court  said:  "The  question 
is,  whether  acts  and  declarations  of 
an  infant  during  infancy  can  estop 
him  from  asserting  the  invalidity  of 
his  deed  after  he  has  attained  his  ma- 
jority. In  regard  to  this  there  can 
be  no  doubt,  founded  either  upon  rea- 
son or  authority.  Without  spending 
time  to  look  at  the  reason,  the  au- 
thorities are  all  one  way.  An  estoppel 
in  pais  is  not  applicable  to  infants, 
and  a  fraudulent  representation  of 
capacity  cannot  be  an  equivalent  for 
actual  capacity.  Brown  v.  McCune 
(1851)  5  Sandf.  (N.  Y.)  224;  Keen  v. 
Coleman  (1861)  39  Pa.  299,  80  Am. 
Dec.  524.  A  conveyance  by  an  infant 
is  an  assertion  of  his  right  to  convey. 
A  contemporaneous  declaration  of  his 
right  or  of  his  age  adds  nothing  to 
what  is  implied  in  his  deed.  An  asser- 
tion of  an  estoppel  against  him  is  but 
a  claim  that  he  has  assented  or  con- 
tracted. But  he  can  no  more  do  that 
effectively  than  he  can  make  the  con- 
tract alleged  to  be  confirmed." 

II.  When  sued  at  law  on  the  eontraet. 

One  sued  upon  a  contract  is  not 
estopped  to  plead  infancy  because  he 
induced  the  contract  by  his  fraudu- 
lent representations  that  he  was  of 
age. 


Georgia.  —  McKamy  t.  Cooper 
(1888)  81  6a.  679,  8  S.  £.  812. 

Indiana. — Price  v.  Jennings  (1877) 
62  Ind.  111. 

Massachusetts. — Merriam  v.  Cun- 
ningham (1853)  11  Gush.  40. 

Minnesota. — Conrad  v.  Lane  (188Q) 
26  Minn.  389,  37  Am.  Rep.  412,  4  N. 
W.  695;  Folds  v.  Allardt  (1886)  85 
Minn.  488,  29  N.  W.  201. 

New  Hampshire. — Burley  v.  Russell 
(1839)  10  N.  H.  184,  34  Am.  Dec.  146. 

New  York.  —  Conroe  t.  Birdsall 
(1799)  1  Johns.  Cas.  127,  1  Am.  Dec. 
105;  International  Text  Book  Co.  v. 
Connelly  (1912)  206  N.  Y.  188,  42 
L.R.A.(N.S.)  1115,  99  N.  E.  722  (stat- 
ing the  rule) ;  Brown  v.  McCune 
(1851)   5  Sandf.  224. 

England.— Bartlett  v.  Wells  (1862) 
1  Best.  &  S.  836,  121  Eng.  Reprint, 
924,  31  L.  J.  Q.  B,  N.  S.  57,  8  Jur. 
N.  S.  762,  6  L.  T.  N.  S.  607,  10  Week. 
Rep.  229;  Miller  v.  Blankley  (1878) 
38  L.  T.  N.  S.  527;  Levene  v.  Broug- 
ham (1909)  25  Times  L.  R.  266.  53 
Sol.  Jo.  243;  Lesley  v.  Sheill  [1914] 
3  K.  B.  607,  6  B.  R.  C.  738,  83  L.  J. 
K.  B.  N.  S.  1145,  111  L.  T.  N.  S.  106, 
30  Times  L.  R.  460,  58  Sol.  Jo.  453, 
Ann.  Cas.  1916C,  992. 

Ireland.  —  Bateman  v.  Kingston 
(1880)  Ir.  L.  R.  6  C.  L.  328. 

In  Conroe  v.  Birdsall  (1799)  1 
Johns.  Cas.  (N.  Y.)  127,  1  Ana.  Dec. 
105,  supra,  the  defendant,  upon  being' 
asked  by  the  plaintiff's  agent  at  the 
time  of  the  execution  of  the  bond  on 
which  the  action  was  brought,  wheth- 
er he  was  of  age,  replied  that  he  was. 
The  plaintiff  contended  that  the  in- 
fant ought  not  to  be  allowed  to  set 
up  his  own  fraud,  but  it  was  held  that 
infancy  was  a  defense. 

In  an  action  to  establish  a  lien  on  a 
building  for  materials,  it  was  held 
that  an  infant  cannot  make  himself 
liable  on  his  contracts  by  simply 
holding  himself  out  as  an  adult. 
Price  V.  Jennings  (1877)  62  Ind.  Ill, 
supra. 

In  Folds  V.  Allardt  (1886)  86  Minn. 
488,  29  N.  W.  201,  supra,  an  action 
on  contract  for  goods  sold  and  de- 
livered to  a  partnership,  it  is  held 
that  an  infant  is  not  estopped  from 
setting  up  infancy  as  a  defense,  by  th» 
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fact  that  he  has  engaged  in  business 
as  a  member  of  such  partnership. 
The  court  said:  "It  would  be  a  sin- 
gular innovation  upon  the  common- 
law  rule  if,  in  cases  where  his  ap- 
pearance and  business  were  such  as 
to  induce  the  belief  that  he  was  over 
age,  an  infant  would,  in  consequence, 
be  held  bound  as  though  of  full  age." 

In  Leslie  v.  Sheill  [1914]  3  K.  B. 
(Eng.)  607,  6  B.  B.  C.  738,  83  L.  J. 
K  B.  N.  S.  1145,  111  L.  T.  N.  S.  106, 
30  Times  L.  R.  460,  58  Sol.  Jo.  453, 
Ann.  Cas.  191 6C,  992,  supra,  where 
the  defendant  induced  plaintiff  to 
tend  him  money  by  fraudulently  rej)- 
resenting  that  he  was  of  age,  it  was 
held  that  infancy  was  a  good  plea  to 
an  action  to  recover  the  amount 
loaned  on  the  ground  that  it  had  been 
obtained  by  fraudulent  misrepresen- 
tation, or,  in  the  alternative,  for  mon- 
ey had  and  received  to  the  plaintiff's 
use,  being  in  substance  an  action  ex 
contractu,  the  court  holding  this  to  be 
so  even  without  the  statute  known 
as  the  Infant's  Relief  Act  1874.  The 
court  referred  to,  but  was  not  stopped 
by.  Stocks  v.  Wilson  [1913]  2  K.  B. 
(Eng.)  235,  82  L.  J.  K.  B.  N.  S.  598, 
108  L.  T.  N.  S.  834,  29  Times  I*  R. 
3r2.  20  Manson,  129,  supra,  L 

In  International  Text  Book  Co.  v. 
Connelly  (1912)  206  N.  Y.  188,  42 
L.R.A.(N.S.)  1115,  99  N.  E.  722,  supra, 
in  holding  that  one  who,  while  an  in- 
fant, entered  into  contract  for  instruc- 
tion with  a  correspondence  school, 
was  not,  after  attaining  majority,  es- 
topped to  plead  infancy  in  an  action 
on  the  contract  because  of  having 
misrepresented,  with  no  intent  to  de- 
fraud, that  he  was  of  ags,  in  the  sub- 
scription paper,  the  court  said :  "It  is 
well  settled  in  this  state  that,  in  an 
action  npon  a  contract  made  by  an 
infant,  he  is  not  estopped  from  plead- 
ing his  infancy  by  any  representa- 
tion as  to  his  age  made  by  him  to  in- 
duce another  person  to  contract  with 
him." 

In  Pennsylvania,  on  a  sel.  fa.  upon 
a  mortgage,  an  infant  may  show  that 
her  representation  that  she  was  of 
fnll  age  was  false.  Ledger  Loan  & 
Bldg.  Asso.  v.  Cook  (1879)  6  W.  N.  C. 
(Pa.)  428.     See  infra,  IV. 


Where  the  grantee  of  an  infant 
sued  in  ejectment  those  who  had  re- 
ceived a  deed  from  the  infant  after 
he  became  of  age,  the  defendants  were 
not  estopped  to  plead  the  infancy,  al-- 
though  the  infant  falsely  represented 
that  he  was  of  age  when  giving  the 
plaintiff's  deed.  Ridgeway  v.  Herbert 
(1899)  150  Mo.  606,  73  Am.  St.  Rep. 
464,  51  S.  W.  1040. 

There  are  a  few  cases  holding  that 
an  infant  sued  on  a  contract  induced 
by  his  fraudulent  representations 
that  he  was  of  age  is  estopped  to 
plead  infancy.  Damron  v.  Com. 
(1901)  110  Ky.  268,  96  Am.  St.  Rep. 
453,  61  S.  W.  459;  Harseim  v.  Cohen 
(1894)  —  Teat  Civ.  App.  — ,  25  S.  W. 
977. 

In  Damron  v.  Com.  (Ky.)  supra,  it 
was  held  that  one  who,  for  the  pur- 
pose of  qualifying  his  father  to  be- 
come a  surety  on  a  bail  bond,  conveyed 
certain  property  to  him,  at  the  same 
time  testifying  in  court  that  he  was 
over  twenty-one  years  of  age,  which 
his  appearance  made  probable,  he  be- 
ing in  fact  about  twenty  years  of  age 
at  that  time,  was  estopped,  in  an  ac- 
tion by  the  commonwealth  to  recover 
the  land  which  it  had  purchased  at 
an  execution  sale  under  a  judgment 
recovered  against  the  father  on  the 
bond,  to  disaffirm  the  deed  on  the 
ground  of  infancy;  and  that  a  sub- 
sequent purchaser  from  him  was  af- 
fected by  that  estoppel. 

In  Harseim  v.  Cohen  (Tex.)  supra, 
where  a  father  carried  on  a  business 
of  his  own  under  the  name  of  his  in- 
fant daughter,  who  was  aware  of  the 
fraud,  it  was  held  that  her  plea  of 
infancy  was  no  defense  to  an  action 
against  her  for  goods  sold  and  deliv- 
ered, as  it  was  the  law  in  Texas  that  a 
minor  could  be  held  upon  contracts 
secured  by  his  fraudulent  representa- 
tions, which  were  here  implied. 

The  holding  in  Zouch  ex  dem.  Abbot 
V.  Parsons  (1765)  3  Burr.  1794,  97 
Eng.  Reprint,  1108,  1  W.  Bl.  575,  96 
Eng.  Reprint,  832,  that  an  infant 
mortgagee,  who,  upon  repayment,  had 
reconveyed  the  property,  could  not, 
on  re-entry,  resist  ejectment,  was  be- 
cause he  was  compellable  by  law  to 
reconvey. 
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///.  When  miing  at  tew. 

The  infant  is  not  estopped  to  bring 
an  action  at  law  by  his  fraudulent 
representation  that  he  was  of  asre 
when  making  the  contract 

United  States.— Burdett  v.  Williams 
<1887)  30  Fed.  697. 

Arkansas.— Tobin  v.  Spann  (1908) 
85  Ark.  556,  16  L.R.A.(N.S.)  672,  109 
S.  W.  534. 

Illinois.- Wieland  v.  Kobick  (1884) 
110  111.  16,  51  Am.  Rep.  676. 

Indiana.  —  Carpenter  v.  Carpenter 
(1873)  45  Ind.  142. 

Massachusetts. — ^Raymond  v.  Gen- 
eral Motorcycle  Sales  Co.  (1918)  280 
Mass.  64,  119  N.  E.  859. 

Ohio.— Mills  ▼.  Rodgers  (1861)  2 
Ohio  Dec.  Reprint,  481. 

South  Carolina. — Norris  ▼.  Vance 
(1846)  87  S.  C.  L.  (8  Rich.)  164. 

Yermont.  —  Whitcomb  v.  Josiyn 
(1878)  61  Vt.  79,  31  Am.  Rep.  678. 

It  is  no  defense  to  an  infant's  ac- 
tion to  rescind  a  contract  of  trading 
horses,  and  to  recover  the  horse  he 
had  given,  that  he  falsely  represented 
that  he  was  of  age.  Carpenter  ▼.  Car- 
penter (1878)  45  Ind.  142,  sopra. 

Similarly  in  Whitcomb  v.  Josiyn 
(1878)  61  Vt  79,  31  Am.  Rep.  678, 
supra,  where  an  infant  by  means  of 
representing  himself  of  age,  bought 
a  wagon,  paying  part  the  seller  re- 
taining a  lien  for  the  rest,  and  on  de- 
fault the  wagon  was  sold  by  the  vend- 
or, it  was  held  that  the  infant  was 
not  estopped  to  avoid  his  contract  and 
sue  for  the  money  paid.  The  court 
said:  "The  false  representations 
...  do  not  make  the  contract  any 
more  binding  than  it  otherwise  would 
be." 

Where  the  infant,  with  his  father, 
signed  a  bill  of  sale  of  a  slave,  saying 
he  was  of  age,  in  trover  for  the  slave 
it  was  held  that  he  was  not  precluded 
by  his  fraud.  Norris  v.  Vance  (1846) 
37  S.  C.  L.  (8  Rich.)  164,  supra. 

An  infant's  fraud  as  to  his  age,  on 
signing  shipping  articles,  does  not 
estop  him  from  rescinding  his  con- 
tract and  suing  on  quantum  meruit 
Burdett  ▼.  Williams   (Fed.)  supra. 

An  infant  is  not  estopped  from  su- 
ing to  recover  money  paid  oa  a  con- 
tract to  buy  a  motorcycle  by  a  false 


statement  in  the  contract  that  he  was 
at  least  twenty-one  years  of  age.  Ray- 
mond V.  General  Motorcycle  Sales  Co. 
(1918)  230  Mass.  54,  119  N.  E.  359, 
supra. 

A  minor  cannot  estop  himself  from 
bringing  an  action  to  recover  lands 
conveyed  by  his  deed  by  false  repre- 
sentations at  the  time  of  the  deed  that 
he  was  of  age  (Tobin  v.  Spann  (1908) 
85  Ark.  556,  16  L.R.A.(N.S.>  672,  109 
S.  W.  534;  Mills  v.  Rodgers  (1861)  2 
Ohio  Dec.  Reprint  481;  Buchanan  ▼. 
Hubbard  (1884)  96  Ind.  1  [as  stating 
the  rule] )  ;  or  by  a  false  statement  in 
his  deed  to  that  effect  (Wieland  ▼.' 
Kobick  (1884)  110  IIL  16,  51  Am.  Rep. 
676). 

In  Newport  News  ft  M.  Valley  Co. 
v.  Glenn  (1889)  11  Ky.  L.  Rep.  679, 
an  action  to  recover  damages  for  per- 
sonal injuries  resulting  from  negli- 
gence, it  was  held  that  the  plaintiff 
was  not  bound  by  a  settlement  of  his 
claim  made  with  the  defendant  while 
he  was  an  infant  although  he  fraud- 
ulently represented  himself  to  be  of 
age. 

There  are  a  few  cases  holding  that 
a  minor  is  estopped  from  bringing  an 
action  at  law  by  his  false  representa- 
tions as  to  his  age,  inducing  a  con- 
tract. 

Irwin  V.  Morell  (1831)  Dudley 
(Ga.)  72  (as  stating  the  rule) ;  (La 
Rosa  v.  Nichols  (reported  herewith) 
ante,  412;  Gregson  v.  Law  (1914)  19 
B.  C.  240,  15  D.  L.  R.  614. 

An  infant  may  not,  on  reaching  age, 
recover  land  conveyed  by  her  when 
an  infant  making  an  acknowledgment 
representing  herself  as  of  full  age. 
"Whilst  apparently  it  is  true  to  say 
that  being  an  infant,  she  could  not  be 
made  liable  on  a  contract  thus 
brought  about  it  is,  I  think,  an  al- 
together different  proposition  to  say 
the  court  will  actually  assist  her  to 
obtain  advantages  based  entirely  on 
her  own  fraudulent  act."  Gregson  v. 
Law  (B.  C.)  supra. 

It  will  be  seen  that  it  is  held  In 
the  reported  case  (La  Roba  v. 
Nichols,  ante,  412)  that  an  infant 
who  falsely  represents  himself  to  a 
garage  keeper  to  be  of  age,  and  thus 
has   his  automobile  repaired,  is  es- 
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topped  to  repudiate  the  contract  and 
replevy  the  car. 

In  Irwin  y.  Morell  (18S1)  Dudley 
(Ga.)  72,  supra,  where  the  infant  al- 
lowed her  father  to  mortgage  her 
slave  without  objection,  in  trover 
broufirht  by  the  infant  upon  reaching* 
her  majority,  the  court  said  that  in- 
fancy was  no  protection,  provided  the 
minor  had  arrived  at  those  years  of 
discretion  when  a  fraudulent  intent 
could  be  reasonably  imputed  to  her. 

IT.  When  sued  in  equity. 

It  has  been  held  in  a  number  of 
eases  that  one  sued  in  equity  may  not 
escape  on  the  ground  of  infancy,  a 
contract  induced  by  his  false  repre- 
sentations that  he  was  of  full  age. 
Strain  v.  Wright  (1849)  7  Ga.  568; 
United  States  Invest.  Corp.  v.  Ulrick- 
son  (1901)  84  Minn.  14,  87  Am.  St. 
Rep.  826,  -86  N.  W.  618;  Brantley  v. 
Wolf  (1882)  60  Miss.  420  (as  stating 
the  mle) ;  Commander  v.  Brazil 
(1906)  88  Miss.  668,  9  L.R.A.(N.S.) 
1117,  41  So.  497  (enforcing  deed  of 
trust) ;  Pemberton  Bldg.  &  L.  Asso.  v. 
Adams  (1896)  63  N.  J.  Eq.  258,  31 
Atl.  280;  Watts  v.  Creswell  (1714)  2 
Eq.  Cas.  Abr.  615,  22  Eng.  Reprint, 
435;  Beckett  V.  Cordley  (1784)  1  Bro. 
Ch.  353,  28  Eng.  Reprint,  1174  (as 
stating  the  mle)  ;  Lempriere  v.  Lange 
(1879)  L.  R,  12  Ch.  Div.  (Eng.)  676, 
41  L.  T.  N.  S.  378,  27  Week.  Rep.  879; 
Stocks  V.  Wilson  [1918]  2  K.  B. 
(Eng.)  215,  82  L.  J.  K.  B.  N.  S.  598, 
108  L.  T.  N.  S.  884,  29  Times  L.  R.  352, 
20  Manson,  129;  Bennetto  v.  Holden 
(1874)  21  Grant,  Ch.  (U.  C.)  222; 
Goyer  v.  Morrison  (1878)  26  Grani 
Ch.    (U.  C.)   69. 

In  Davidson  v.  Young  (1865)  88 
DL  145,  the  court  inclined  to  a  similar 
view;  and  possibly  a  like  opinion  is 
intimated  in  Adams  v.  Fite  (1873)  8 
Baxt.  (Tenn.)  69. 

Where  an  infant  bought  a  negro, 
paying  part,  and  for  the  balance  giv- 
ing a  note  which  he  later  disaffirmed, 
the  seller  brought  a  bill  in  equity,  and 
the  court  decreed  the  sale  of  the  negro 
to  reimburse  the  infant,  and  to  pay 
the  balance  to  the  vendor,  on  the 
ground  that  the  remedy  of  the  vendor 
at  law  was  inadequate  and  difficult. 


Strain  v.  Wright   (1849)   7  Ga.  568, 
supra. 

Where  an  infant  with  knowledge  of 
her  rights  conveyed  land  to  her  father 
to  enable  him  to  borrow,  and  he  con- 
veyed to  the  mortgagee,  the  infant's 
action  of  ejectment  was  enjoined  in 
equity.  Ferguson  v.  Bobo  (1876)  54 
Miss.  121. 

An  infant,  having  entered  into  a  fam- 
ily arrangement  by  which  his  father's 
property  was  conveyed  to  him  and  he 
mortgaged  the  same  to  clear  off  its  en- 
cumbrances, cannot,  on  reaching  full 
age,  escape  his  mortgage  and  retain 
the  land,  the  court  not  paying  much 
attention  to  the  fact  that  at  the  time 
of  execution  of  the  mortgage  the  fa- 
ther asserted  in  the  son's  presence 
that  he  was  of  age.  United  States 
Invest.  Corp.  v.  Ulrickson  (1901)  84 
Minn.  14,  87  Am.  St.  Rep.  326,  86  N. 
W.  618,  supra. 

In  Ontario  it  was  held  in  Bennetto 
V.  Holden  (1874)  21  Grant,  Ch. 
(U.  C.)  222,  supra,  that  where  an  in- 
fant conveying  land  represented  her- 
self as  of  age,  and  after  majority 
conveyed  to  others  who  had  knowl- 
edge of  the  earlier  grant,  she  was 
bound  by  her  misrepresentations,  the 
action  being  brought  in  equity  by  the 
successors  of  the  earlier  grantee. 

In  Pemberton  Bldg.  &  L.  Asso.  v. 
Adams  (1895)  53  N.  J.  Eq.  258,  31  Atl. 
280,  supra,  a  suit  in  equity  against  a 
borrower  of  money,  it  was  held  that 
■he  could  not  set  up  his  infancy  as  a 
defense  where  the  person  making  the 
loan  asked  him  if  he  was  of  age,  and 
he  replied  in  the  affirmative,  and  his 
reply  was  relied  upon,  it  being  held 
that  the  law  would  not,  under  such 
circumstances,  allow  the  fraud  doer  to 
protect  himself  by  the  plea  of  infancy. 

In  Watts  V.  Creswell  (1714)  2  Eq. 
Cas.  Abr.  516,  22  Eng.  Reprint,  435, 
supra,  an  infant  remainderman  was 
compelled  to  account,  where  he  had 
conducted  negotiations  to  mortgage 
land  for  the  benefit  of  his  father,  the 
life  tenant,  the  latter  making  an  affi- 
davit of  title  in  fee  in  himself.  Lord 
Cowper  stated  that  if  an  infant  is 
old  and  cunning  enough  to  contrive 
and  carry  on  a  fraud,  in  equity  he 
ought  to  make  satisfaction  for  it. 
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But  in  Inman  v.  Inman  (1873)  L.  R. 
15  Eq.  (Eng.)  260,  31  Week.  Rep.  433, 
where  an  infant,  with  the  statutory 
declaration  that  he  was  of  age,  exe- 
cuted a  charge  on  a  fund,  and,  upon 
reaching  his  majority,  executed  a 
mortgage  upon  the  same  fund  to  one 
without  notice  of  the  former  charge, 
it  was  held,  upon  an  application  by 
the  later  encumbrancer  for  funds  of 
the  infant  in  the  hands  of  the  court, 
that  the  second  charge  was  a  valid 
disaffirmance  of  the  first,  and  the 
infant  not  himself  seeking  to  take 
advantage  of  his  fraud,  it  would  not 
avail  the  first  lender  against  the 
second. 

In  Beckett  v.  Cordley  (1784)  1  Bro. 
Ch.  353,  28  Eng.  Reprint,  1174,  supra, 
where  an  infant  executed  a  discharge 
of  her  interest,  and  later  reclaimed 
it  in  an  equitable  suit  against  herself 
and  others,  but  no  fraud  on  her  part 
was  made  out,  it  was  said:  "If  there 
was  a  fraud,  of  which  the  infant  was 
cognizant,  she  would  be  bound  as 
much  as  an  adult." 

Where  an  infant  induced  the  plain- 
tiff to  lease  him  a  house,  by  represen- 
tations that  he  was  of  age,  he  was 
ordered  to  give  up  possession,  and  the 
lease  was  declared  void;  but  the  in- 
fant was  not  charged  for  use  and 
occupation.  Lempriere  v.  Lange 
(1879)  L.  R.  12  Ch.  Div.  (Eng.)  675, 
41  L.  T.  N.  S.  378,  27  Week.  Rep.  879, 
supra. 

An  infant,  having  by  false  repre- 
sentations of  full  age  induced  the 
delivery  to  him  of  furniture  and  ef- 
fects which  he  bought  from  the  plain- 
tiff, sold  some  of  the  furniture,  and 
later,  with  the  plaintiff's  consent,  as- 
signed the  rest  of  it  as  security  for  a 
loan  from  a  third  person.  It  was  held 
in  an  action  for  equitable  relief  that 
the  plaintiff  was  entitled  to  recover 
the  actual  moneys  received  by  the 
defendant  from  the  sale  and  loan. 
Stocks  v.  Wilson  [1913]  2  K.  B. 
(Eng.)  235,  82  L.  J.  K.  B.  N.  S.  598, 
108  L.  T.  N.  S.  834,  29  Times  L.  R.  352, 
20  Manson,  129.  This  case  would 
seem  to  come  close  to  an  action 
at  law,  and  is  discussed  by  the 
several  judges,  though  without  express 
condemnation     in     Leslie    v.     Sheill 


[1914]  3  K.  B.  (Eng.)  607,  6  B.  R.  C, 
738,  Ann.  Cas.  1916C,  992,  where 
Sumner,  J.,  said:  "I  think  that  the 
whole  current  of  decisions  down  to 
1913,  apart  from  dicta  which  are  in- 
conclusive, went  to  show  that  when 
'an  infant  obtained  an  advantage  by 
falsely  stating  himself  to  be  of  fall 
age,  equity  required  him  to  restore 
his  ill-gotten  gains,  or  to  release  the 
party  deceived  from  obligations  or 
acts  in  law  induced  by  the  fraud,  bat 
scrupulously  stopped  short  of  enforc- 
ing against  him  a  contractual  obliga- 
tion, entered  into  while  he  was  an  in- 
fant, even  by  means  of  a  fraud." 

In  Clarke  v.  Cobley  (1789)  2  Cox. 
Ch.  Cas.  173,  80  Eng.  Reprint,  80,  2 
Revised  Rep.  25,  a  woman  made  notes, 
and  later  mar.ried  an  infant,  who  gave 
a  bond  and  received  the  notes  in  ex- 
change. In  an  action  on  the  bond  the 
defendant  pleaded  his  infancy,  and, 
upon  the  plaintiff  filing  a  bill  in  equi- 
ty for  relief,  the  court  compelled  the 
defendant  to  give  up  the  notes  in  ex- 
change for  his  bond,  on  the  principle 
that  "an  infant  shall  not  take  advan- 
tage of  his  own  fraud." 

In  bankruptcy  (Ex  parte  Unity 
Joint  Stock  Mut.  Bkg.  Asso.  (1858)  8 
De  G.  &  J.  63,  44  Eng.  R^rint,  1192, 
27  L,  J.  Bankr,  N.  S.  33,  4  Jur.  N.  S. 
1257,  6  Week.  Rep.  640)  it  was  decided 
that  an  infant  who  had  obtained  a 
loan  by  fraudulently  representing 
himself  to  be  of  age  made  himself  lia- 
ble in  equity  for  the  amount;  the 
equitable  rule  applying  in  bankruptcy 
proceedings. 

Other  cases  hold  that  one  sued  in 
equity  is  not  estopped  to  plead  in- 
fancy because  the  contract  was  in- 
duced by  his  false  representations. 
Geer  v.  Hovy  (1790)  1  Rorft  (Conn.) 
179;  Bush  v.  Linthicum  (1883)  59  Md. 
344;  New  York  Blrtg.  Loan  Bkg.  Co. 
V.  Fisher  (1897)  23  App.  Dir.  868,  48 
N.  Y.  Supp.  152;  Carolina  Invest. 
Bldg.  &  L.  Asso.  V.  Black  (1896)  119 
N.  C.  323.  26  S.  E.  975. 

In  Geer  v.  Hovy  (1790)  1  Root 
(Conn.)  179,  supra,  the  petition  al- 
leged that  the  defendant  pretended 
that  he  was  of  full  age,  and  the  plain- 
tiff exchanged  horses  with  him,  and 
was  cheated  by  him,  and  was  without 
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nmedy  at  law ;  but  the  court  held  that 
"a  minor  is  no  more  liable  in  equity 
flian  law  for  fraud  in  a  contract,  for 
if  he  is  incapable  of  making,  he  is 
incapable  of  committing  a  fraud  in  a 
contract;  besides,  this  would  defeat 
the  law  made  for  the  protection  of 
minors;  if,  although  they  would  not 
he  liable  upon  their  contracts,  yet,  by 
asing  deceit  in  them,  they  should  be 
made  liable." 

The  rule  has  example  in  suits  for 
foreclosure  where  it  is  held  that  the 
mortgagor  is  not  estopped  to  plead 
infancy.  New  York  Bldg.  Loan  Bkg. 
Co.  V.  Fisher  (1897)  23  App.  Div.  363, 
48  N.  T.  Supp.  152;  Carolina  Invest. 
Bldg.  &  L.  Asso.  T.  Black  (1896)  119 
N.  C  823,  25  S.  E.  976.  See  also  in 
this  connection  Alt  v.  Graff  (1896)  65 
Minn.  191,  98  N.  W.  9,  infra,  V.;  Ledg- 
er Loan  &  Bldg.  Asso.  v.  Cook  (1879) 
6  W.  N.  C.  (Pa.)  428,  supra,  H. 

An  infant  cannot  have  imposed 
upon  him  any  personal  liability  for 
the  debts  of  a  partnership,  although 
he  entered  into  it  holding  himself  out 
to  his  partner  and  the  world  as  of 
full  age.  Bush  v.  Linthicum  (1882) 
68  Md.  844  (action  by  the  partner  for 
dissolntion) . 

It  may  be  noted  that  in  Monumen- 
tal Bldg.  Asso.  V.  Herman  (1870)  83 
Hd.  128,  infant  mortgagors  who  had 
failed  to  pay  the  loan  were  held  en- 
titled to  object  to  the  ratiiication  of 
an  er  parte  decree  for  the  sale  of  the 
mortgaged  property,  where  the  evi- 
dence was  meager  as  to  whether  they 
had  misrepresented  their  age  at  the 
time  the  mortgage  was  executed,  and 
there  was  no  evidence  that  they  re- 
ceived the  money  borrowed  or  were 
capable  of  perpetrating  a  gross  fraud. 

It  may  also  be  noted  that  in  Baker 
T.  Stone  (1883)  136  Mass.  405,  where 
the  strongest  statement  of  fraud  al- 
leged in  a  bill  in  equity  seeking  to 
establish  a  promissory  note  and  mort- 
gage by  a  minor  was  that  the  minor, 
knowing  her  minority  and  not  dis*- 
closing  it,  borrowed  money  from  a 
person  who  she  knew  believed  her  to 
be  of  full  age,  and  gave  a  note  and  a 
mortgage  to  secure  it,  it  was  held  that 
these  facts  would  not  estop  her  from 


avoiding  the  obligations  by  setting  up 
her  minority. 

V.  When  auing  in  equity. 

There  is  considerable  authority  to 
the  effect  that  one,  having  while  an 
infant  induced  a  contract  by  fraudu- 
lent representations  that  he  was  of 
full  age,  may  not  demand  relief  from 
a  court  of  equity. 

Kentucky.— Schmitheimer  v.  Eise- 
man  (1870)  7  Bush,  298;  Ingram  v. 
Ison  (1904)  26  Ky.  L.  Rep.  48,  80  S. 
W.  787;  Edgar  v.  Gertison,  —  Ky.  — , 
112  S.  W.  831;  Sackett  v.  Asher  (1908) 
—  Ky.  — ,  22  L.R.A.(N.S.)  453,  112 
S.  W.  833;  Pace  v.  Cawood  (1908)  33 
Ky.  L,  Rep.  592, 110  S.  W.  414;  County 
Bd.  of  Edu.  v.  Hensley  (1912)  147 
Ky.  441,  42  L.R.A.(N.S.)  643,  144  S. 
W.  63;  Turner  v.  Stewart  (1912)  149 
Ky.  15,  147  S.  W.  772;  Goff  v.  Murphy 
(1913)  153  Ky.  634,  156  S.  W.  95. 

MississippL  —  Ostrander  v.  Quin 
(1904)  84  Miss.  230,  105  Am.  St.  Rep. 
426,  36  So.  257. 

Missouri. — Ryan  v.  Growney  (1894) 
125  Mo.  474,  28  S.  W.  189,  755. 

New  Jersey.  —  Hayes  v.  Parker 
(1886)  41  N.  J.  Eq.  630,  7  Atl.  511. 

Oklahoma. — ^International  Land  Co. 
▼.  Marshall  (1908)  22  Okla.  693,  19 
L.R.A.(N.S.)   1056,  98  Pac.  951. 

Texas. — Kilgore  v.  Jordan  (1856) 
17  Tex.  341  (as  stating  the  rule). 

England.— Cory  v.  Gertcken  (1802) 
2  Madd.  Ch.  40,  56  Eng.  Reprint,  250, 
17  Revised  Rep.  180;  Wright  v.  Snowe 
(1848)  2  De  G.  &  S.  321,  64  Eng.  Re- 
print, 144.  The  court  expressed  a 
similar  opinion  in  Thormaehlen  y. 
Kaeppel  (1893)  86  Wis.  879,  56  N.  W. 
1089. 

An  infant  who  conveys  land,  falsely 
representing  himself  to  be  of  age, 
cannot  have  his  deed  set  aside 
on  the  ground  of  infancy.  Schmit- 
heimer V.  Eiseman;  Ingram  v.  Ison; 
Edgar  v.  Gertison;  Sackett  v. 
Asher;  Pace  v.  Cawood;  County  Bd. 
of  Edu.  V.  Hensley;  Turner  v.  Stew- 
art; Gofl  V.  Murphy  (Ky) ;  Ryan  v. 
Growney  (Mo.)  and  Kilgore  v.  Jordan 
(Tex.) — supra  (as  stating  the  rule). 

Thus,  in  Sackett  v.  Asher  (1908)  — 
Ky.  — ,  22  L.R.A.(N.S.)  453,  112  S.  W. 
833,  supra,  an  appeal  by  a  purchaser, 
intervener  in  a  suit  by  a  son  against 
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his  father  jto  cancel  a  deed  alleged 
to  have  been  made  by  the  son  to 
his  father  during  minority,  it  was 
held  that  the  son  was  estopped  to 
set  up  infancy  for  the  purpose  of 
defeating  the  title  of  his  father's 
grantee,  where  he  was  present  at  the 
father's  transfer,  saw  the  money  paid 
on  the  faith  of  the  title  being  good, 
and  expressly  then  stated  that  he 
was  of  age  when  he  made  his  convey- 
ance. 

Similarly,  where  an  infant  repre- 
senting himself  to  be  of  age  conveyed 
property  by  deed,  and  on  attaining 
full  age  conveyed  it  to  a  third  person, 
it  was  held  that  such  third  person,  in 
an  action  against  the  first  grantee  to 
quiet  title,  could  not  have  the  first 
deed  set  aside.  Asher  v.  Bennett 
(1911)    148  Kj.  861,  186  S.  W.  879. 

But  where  a  girl  of  seventeen  years 
executed  a  deed  containing  a  recital 
to  the  effect  that  the  grantor  was  of 
full  age,  it  was  held  that  her  guardian 
might  bring  an  action  to  set  aside  the 
deed,  and  she  was  not  estopped  to 
disafiirm  it,  even  against  creditors  of 
her  grantee  who  had  acquired  liens. 
Wilson  V.  Wilson  (1889)  20  Ky.  L. 
Rep.  1971,  50  S.  W.  260. 

In  Hayes  v.  Parker  (1886)  41  N.  3. 
Eq.  630,  7  Atl.  511,  it  was  held  that 
an  infant  who,  by  falsely  representing 
himself  to  be  of  age,  secures  a  settle- 
ment with  his  guardian  and  executes 
a  discharge,  is  not  permitted  to  com- 
pel his  guardian  to  account. 

And  in  Cory  v.  Gertcken  (Eng.) 
supra,  where  an  infant  persuaded  his 
trustee  to  make  a  payment  to  him,  the 
concealment  of  his  infancy  was  held 
to  be  a  fraud,  and  precluded  him  from 
calling  for  a  repayment. 

And  in  Wright  v.  Snowe  (Eng.) 
supra,  it  was  even  held  that  an  infant 
representing  that  he  is  of  age,  who 
executes  a  release  on  which  the  other 
party  acts,  cannot  impeach  its  valid- 
ity, on  a  bill  brought  by  him,  whether 
the  other  knows  his  real  age  or  not. 

In  Ostrander  v.  Quin  (1904)  84 
Miss.  230,  105  Am.  St.  Rep.  426,  36 
So.  257,  it  was  held  that  the  wilful 
misrepresentation  by  a  mature  woman 
over  eighteen  years  of  age,  and  of 
discretion,  that  she  was  twenty-one 


at  the  time  she  borrowed  money  on  a. 
mortgage,  was  a  bar  to  a  suit  in  equity 
by  her  to  avoid  the  mortgage  on  the 
ground  of  her  minority  at  the  tim& 
of  its  execution,  especially  where  the 
fruits  of  the  fraud  were  not  tendered 
back. 

Where  a  party's  fraudulent  repre- 
sentations of  full  age,  in  connection 
with  his  appearance  and  size,  induce 
a  lender  to  lend  him  money,  and  he 
gives  a  deed  as  a  mortgage,  he  may 
not  invoke  the  aid  of  equity  to  canc^ 
the  deed  without  offering  to  return 
the  money  loaned.  International 
Land  Co.  v.  Marshall  (1908)  22  Okla. 
693, 19  LJR.A.(N.S.)  1056,  98  Pac.  951. 

Oontrarjr  dootrlaa. 

An  infant  is  not  precluded  from 
relief  in  equity  because  he  induced 
the  contract  by  false  representations- 
that  he  was  of  full  age.  Sims  v. 
Everhardt  (1880)  102  U.  S.  800,  26 
L,  ed.  87;  Alfrey  v.  Colbert  (1909) 
93  C.  C,  A.  517,  168  Fed.  231;  Wat- 
son V.  Billings  (1881)  38  Ark.  278, 
42  Am.  Rep.  1;  Alt  v.  Graff  (1896) 
65  Minn.  191,  68  N.  W.  9. 

One  making  a  deed  while  an  in- 
fant is  not  estopped  to  bring  an  ac- 
tion to  avoid  it  by  his  assertion  at 
the  time  of  making  it  that  he  was  of 
age.  Sims  v.  Everhardt  (U.  S.)  and 
Alfrey  v.  Colbert  (Fed.)  supra. 

In  Watson  v.  Billings  (1881)  38 
Aril.  278,  281,  42  Am.  Rep.  1,  where 
an  infant  married  woman  executed  a 
release  of  dower,  making  a  represen- 
tation to  the  officer  taking  the  ac- 
knowledgment that  she  was  of  age, 
but  it  was  not  proved  that  the  state- 
ment was  known  to  the  releasee,  upon 
her  bringing  her  bill  in  equity  to 
establish  her  dower,  the  court  said,  in 
upholding  the  bill,  that  infants  cannot 
by  fraud  denude  themselves  of  the 
protection  thrown  around  them  by  the 
policy  of  the  law. 

In  a  statutory  action  by  a  mort- 
gagor to  determine  adverse  claims  to 
real  estate,  the  plaintiff  was  not  es- 
topped to  set  up  his  infancy  as  a  de- 
fense to  the  mortgage  by  the  fact  that 
at  the  time  of  its  execution  he  repre- 
sented that  he  was  of  age.  Alt  ▼. 
Graff  (Minn.)  supra. 

In  F.  B.  Collins  Invest.  Co.  v.  Beard 
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<1915)  46  Okla.  310,  148  Pac.  846,  it 
-was  held  that  representations  by  a 
minor  Indian  allottee  that  he  is  of 
lawful  age  and  competent  to  convey, 
made  at  the  time  of  the  execution  of  a 
deed  to  his  allotted  lands,  which  is 
void  because  in  contravention  of  the 
restrictive  legislation  of  Congress  re- 
garding the  alienation  of  such  allot- 
ment, will  not  estop  such  allottee  from 
bringing  an  action  to  cancel  such  deed 
in  a  court  of  equity,  nor  require,  as  a 
condition  precedent  therein,  a  restora- 
tion of,  or  offer  to  restore,  the  con- 
sideration so  received,  where  it  ap- 
pears that  the  money  was  squandered 
Mid  dissipated  during  minority  with- 
out i>ermanently  bettering  his  estate, 
notwithstanding  statutes  which  pro- 
vide in  substance,  when  considered 
together,  that  a  minor  over  the  age 
of  eighteen  years  has  a  limited  right 
to  contract  relative  to  his  lands,  sub- 
ject to  his  disaffirmance  upon  coming 
of  age,  on  the  condition  that  he  re- 
store the  condition  he  has  received. 
In  Webb  v.  Reagin  (1909)  160  Ala. 
587,  49  So.  580,  where  the  complain- 
ant sought  to  have  a  deed  canceled  on 
the  srround  of  infancy,  and  the  re- 
spondent urged  misrepresentation  as 
to  age,  which  was  not'  made  by  the 
infant,  the  court,  in  affirming  a  decree 
for  tbe  plaintiff,  who  got  none  of 
the  consideration,  said:  "The  extent 
to  which  our  own  court  has  gone  is 
that  where  the  infant  has  received  the 
consideration  of  a  sale,  and  seeks  to 
disaffirm  it  on  reaching  majority,  he 
must  return  the  money  or  property 
received,  if  he  still  has  it." 

TJ.  Statutes. 

Sometimes  a  statute  prevents  dis- 
affirmance of  contracts  "in  cases 
where,  on  account  of  the  minor's  own 
misrepresentations  as  to  his  majority, 
or  from  his  having  engaged  in  busi- 
ness as  an  adult,  the  other  party  had 
good  reason  to  believe  the  minor  ca- 
pable of  contracting."  Oswald  v. 
Broderic  (1855)  1  Iowa,  880;  Prouty 
V.  Edgar  (1858)  6  Iowa,  858;  Dillon 
V.  Bumham  (1890)  43  Kan.  77,  22  Pac. 
1016. 

In  First  Nat.  Bank  v.  Casey  (1912) 
168  Iowa,  349,  188  N.  W.  897,  which 


was  a  suit  on  promissory  notes  given 
for  money  advanced  to  a  partnership, 
of  which  one  member  was  a  minor,  it 
was  held  under  the  statute  that  the 
issue  whether  the  plaintiff,  from  the 
defendant's  engaging  in  business  as 
an  adult,  had  good  cause  to  believe 
him  such,  should  have  been  submitted 
to  the  jury. 

One  does  not  "engage  in  business 
as  an  adult"  by  working  by  the  year 
as  a  farm  laborer,  nor  by  buying  lots 
and  exchanging  them  for  a  team  of 
horses.  Beickler  v.  Guenther  (1903) 
121  Iowa,  419,  96  N.  W.  895. 

In  Ackerman  v.  Hawkins  (1909)  45 
bid.  App.  483,  88  N.  E.  616,  it  was  held 
that  an  action  would  not  lie  to  set 
aside  deeds  by  a  married  woman  un- 
der age,  having  the  appearance  of  an 
adult,  which  recited  that  she  had  be- 
come twenty-one  years  of  age,  where 
she  knew  that  the  grantee,  who  acted 
in  good  faith,  relied  on  her  represen- 
tation as  to  age;  and  that,  as  she  had 
received  the  consideration  for  the 
deeds  and  failed  to  return  it,  the  case 
came  within  the  statute  providing 
that  an  infant  could  not  disaffirm  a 
sale  of  real  estate  without  restoring 
the  consideration,  where  he  had  false- 
ly represented  himself  to  the  pur- 
chaser to  be  over  twenty-one  years  of 
age,  and  the  purchaser  had  relied 
upon  such  representations  and  had 
good  cause  to  believe  said  infant  of 
full  age;  and  that  she  could  not  dis- 
affirm. 

It  may  be  noted  that  it  is  provided 
by  the  English  Infants'  Relief  Act 
1874  (87  &  38  Vict.  chap.  62)  §  1, 
referred  to  in  Leslie  v.  Shiell  [1914]  3 
K.  B,  (Eng.)  607,  6  B.  R.  C.  738,  su- 
pra, III.  a,  tiiat  "all  contracts,  wheth- 
er by  specialty  or  by  simple  contract, 
henceforth  entered  into  by  infants  for 
the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated 
with  infants,  shall  be  absolutely  void : 
Provided  always,  that  this  enactment 
shall  not  invalidate  any  contract  into 
which  an  infant  may,  by  any  existing 
or  future  statute,  or  by  the  rules  of 
common  law  or  equity,  enter,  except 
such  as  now  by  law  are  voidable." 
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VII.  MtsoellaneoMS, 

A  minor  sued  in  Alabama  on  notes 
made  and  payable  in  Tennessee  is  not 
estopped  to  set  up  infancy  as  a  de- 
fense, by  a  representation  that  his 
disabilities  of  nonage  had  been  re- 
moved by  a  chancery  court  of  Ala- 
bama, since  the  contract  is  governed 
by  the  law  of  Tennessee.  Wilkinson 
V.  Buster  (1899)  124  Ala.  674,  26  So. 
940. 

A  court  of  equity  will  not  aid  an 
adult  to  recover  back  his  purchase 
money  on  a  land  contract  with  an 
infant,  or  to  get  title  to  the  land, 
where  his  complaint  is  that  at  the  time 
of  the  contract  the  infant's  father  as- 
serted that  he  was  of  age,  and  it  ap- 
pears that  such  father  was  a  spend- 
thrift who  arbitrarily  controlled  the 
infant,  and  received  most  of  the  pur- 
chase money.  Dibble  v.  Jones  (1860) 
68  N.  C.  (6  Jones,  Eq.)  389. 

Johnson  v.  Clark  (1898)  28  Misc. 
346,  61  N.  T.  Supp.  238,  where  an  in- 
fant, representing  himself  to  be  of 
age,  gave  jewelry  for  poker  chips,  and 
was  held  not  estopped  to  reclaim  it, 
went  on  the  ground  of  the  special  rule 
as  to  gambling  contracts. 


In  Lacy  v.  Pixler  (1898)  120  Mo.. 
388, 26  S.  W.  206,  where  a  man  and  his 
wife  brought  ejectment  and  sought  to 
disaffirm  and  avoid  a  deed  because 
they  executed  it  when  minors,  the 
court,  while  not  deeming  it  necessary 
to  express  an  opinion  upon  the  ques* 
tion  whether  an  infant  will  be  es- 
topped from  avoiding  his  deed  where 
he  has  induced  the  grantee  to  accept 
it  by  representing  himself  to  be  of 
age,  held  that  where  one  mortgages 
and  conveys  land,  as  in  this  case, 
falsely  representing  that  he  is  of  age, 
and  besides,  after  majority,  stands  by 
and  sees  it  being  conveyed  to  subse- 
quent purchasers  without  asserting  or 
claiming  any  interest  in  the  land,  h* 
is  estopped  to  disaffirm  the  convey- 
ance. 

It  may  be  noted  that  Grauman,  M. 
&  C.  Co.  V.  Krienitz  (1910)  142  Wis. 
566,  126  N.  W.  60,  is  too  doubtful  on 
the  facts  to  be  of  much  value,  and 
that  the  question  of  estoppel  was  not 
decided  in  International  Text  Book 
Co.  V.  Doran  (1907)  80  Coan.  307,  68 
AtL  256;  Putnal  v.  Walker  (1911)  61 
Fla.  720,  36  L.B.A.(N.S.)  83,  56  So. 
844 ;  or  in  Cobbey  v.  Buchanan  (1896) 
48  Neb.  391. 67  N.  W.  176.     B.  B.  B. 


CLARA  ALLION,  Plff.  in  Err., 

V. 

CITY  OF  TOLEDO. 

Ohio  Supreme  Court— April  15,  1010. 

(—  Ohio  St.  — ,  124  N.  E.  287.) 

Constitutional  law  —  fixing  size  of  bread  loaf. 

1.  A  city  ordinance,  fixing  standard  sizes  of  bread  loaves  and  prescrib- 
ing loaves  of  1  pound  avoirdupois  as  the  minimum  weight  that  may  be 
manufactured  and  sold  by  a  baker,  is  not  an  unreasonable  or  arbitrary 
exercise  of  police  power,  and  is  constitutionally  valid. 

[See  note  on  this  question  beginning  on  page  429.] 


Conrts  —  interference  with  legislative 
discretion. 

2.  Unless  there  is  a  clear  and  palpa- 
ble abuse  of  power,  a  court  will  not 
substitute  its  judgment  for  legislative 

Headnotes  by  the  Cotot. 


discretion.  Local  authorities  are  pre- 
sumed to  be  familiar  with  local  condi- 
tions and  to  know  the  needs  of  the  cont- 
munity. 

[See  19  R.  C.  L.  807-810.] 


(Nichols,  Ch.  J.,  and  Donahue  and  Robinson,  JJ.,  dissent  from  headnote  1.) 
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( —  Ohio  St.  —,  in  y.  3.  MT.) 

Ekboe  to  the  Court  of  Appeals  for  Lucas  County  to  review  a  judgment 
reversing  a  judgrment  of  the  Court  of  Common  Pleas  and  affirming  a  judg- 
ment of  the  Police  Court,  convicting  defendant  of  selling  a  loaf  of  bread 
weighing  less  than  the  weight  fixed  by  ordinance.    Affirmed. 
Statement  by  Jones,  J. :  court  of  common  pleas.    The  court 

Plaintiff   in   error,  Clara  Allion,     of  appeals  reversed  the  judgment  of 


being  engaged  in  the  bakery  busi- 
ness in  the  city  of  Toledo,  Ohio,  was 
charged  in  the  police  court  and  there 
convicted  of  selling  a  loaf  of  bread 
weighing  less  than  1  pound  avoirdu- 
pois weight,  in  violation  of  a  city 
ordinance  regulating  the  size  of 
loaves  of  bread  to  be  sold  within  the 
city  of  Toledo.  The  ordinance  pro- 
vided "that  every  loaf  of  bread  made 
or  procured  for  the  purpose  of  sale, 
sold,  offered  or  exposed  for  sale 
within  the  city  of  Toledo  shall  weigh 
a  pound  avoirdupois  (except  as  here- 
inafter provided)  and  such  loaf  shall 
be  considered  the  standard  loaf  in 
the  city  of  Toledo.  Bread  may  also 
be  made  or  exposed  for  sale  in  1- 
pound,  li-pound,  2-pound,  2i-pound, 
3-pound,  and  S^-pound,  4-pound,  4^ 
pound,  5-pound,  5i-pound  or  6-pound 
loaves  and  in  no  other  way.  .  .  . 
That  if  any  person,  firm  or  corpora- 
tion shall  make  or  procufe  for  the 
purpose  of  sale,  sell,  offer  or  expose 
for  sale  within  the  city  of  Toledo 
any  bread  which  contains  a  deletm- 
008  substance  or  material,  any  bread 
the  loaf  or  loaves  of  which  are  not 
standard  pound,  pound  and  one-half, 
2-poimd,  Expound,  3-pound,  S^- 
poond,  4-pound,  4f-pound,  5-pound, 
&i-pound,  or  6-pound  loaf,  as  defined 
in  §  2  hereof,  or  any  bread  which  is 
not  made  in  a  clean  and  sanitary 
place;  or  shall  make  or  procure  for 
the  purpose  of  sale,  sell,  offer  or  ex- 
pose for  sale,  within  the  city  of  To- 
ledo, any  standard  loaf  or  loaves  of 
faread  which  do  not  weigh  1  pound 
each,  or  any  bread  the  loaf  or  loaves 
of  which  do  not  weigh  as  much  as 
the  weight  mark  on  the  label  there- 
on, or  any  bread  or  loaf  or  loaves  of 
which  do  not  have  affixed  thereon 
the  label  marked,  as  provided  in  §  2, 
such  person,  firm  or  corporation, 
shall  be  fined  not  less  than  $10  nor 
more  than  $100  for  each  offense." 

The  judgment  of  conviction  in  the 
police  court  was  reversed  by  the 


the  court  of  common  pleas,  and  af- 
firmed the  judgment  of  conviction 
in  the  police  court.  Error  is  now 
prosecuted  in  this  court. 

Messrs.  R.  S.  Holbrook,  C.  R.  Bank- 
er, and  George  A.  Bussett,  for  plain- 
tiff in  error: 

The  ordinance  in  question  is  in  con- 
travention of  the  Constitutions  of  the 
state  of  Ohio  and  of  the  United  States. 

Chicago  V.  Netcher,  183  HI.  104,  48 
L.R~A.  261,  75  Am.  St.  Rep.  93,  55  N. 
E.  707;  Re  Steube,  91  Ohio  St  185, 
L.R.A.1916E,  377,  110  N.  E.  250,  16 
Ohio  N.  P.  (N.  S.)  401;  State  ex  rel. 
Book  v.  Cleveland,  20  Ohio  C.  C.  N.  S. 
638;  Crawford  v.  Topeka,  61  Kan.  756, 
20  L.R.A.  692,  37  Am.  St.  Rep.  323,  33 
Pac.  476;  State  v.  Boone,  84  Ohio  St. 
346,  89  L.R.A.(N.SO  1015,  95  N.  E. 
924,  Ann.  Cas.  1912C,  683 ;  Lochner  v. 
New  York,  198  U.  S.  46,  49  L.  ed.  987, 
25  Sup.  Ct.  Rep.  639,  8  Ann.  Cas.  1183. 

It  is  the  ultimate  province  of  the 
court  and  not  of  the  legislature  to  de- 
termine whether  this  ordinance  is  a 
reasonable  regulation  within  the  pro- 
visions of  the  Constitution. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  Freund,  Pol.  Power,  1904,  §§  63, 
150,  pp.  60,  61;  State  v.  Redmon,  134 
Wis.  89,  14  L.RJ^.(N.S.)  229,  126  Am. 
St.  Rep,  1003,  114  N.  W.  137,  15  Ann. 
Cas.  408;  Hennington  v.  Georg^ia,  163 
U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct. 
Rep.  1086. 

The  selling  of  a  loaf  of  bread  weigh- 
ing less  than  a  pound  is  a  lawful  and 
beneficial  business  which  cannot  be  pro- 
hibited under  the  guise  of  the  police 
power. 

Adams  v.  Tanner,  244  U.  S.  590,  61 
L.  ed.  1336,  L.R.A.1917F,  1163,  87  Sup. 
Ct.  Rep.  662,  Ann.  Cas.  1917D,  973; 
Lochner  v.. New  York,  198  U.  S.  45, 
49  L.  ed.  937,  26  Sup.  Ct.  Rep.  539,  8 
Ann.  Cas.  1133;  Dent  v.  West  Virginia, 
129  U.  S.  114,  32  L.  ed.  623,  9  Sup.  Ct. 
Rep,  231;  State  v.  Moore,  118  N.  C. 
697,  22  L.R.A.  472,  18  S.  E.  842;  Dob- 
bins V.  Los  Angeles,  195  U.  S.  223,  236, 
49  L,  ed.  169,  175,  25  Sup,  Ct.  Rep.  18; 
Mugler  V.  Kansas,  123  U.  S.  623,  661, 
31  L.  ed.  206,  210,  8  Sup.  Ct.  Rep.  273; 
Nolen  V.  Riechman,  225  Fed.  812;  All- 
geyer  v,  Louisiana,  165  U.  S,  578,  41 
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L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Booth 
V.  lUinois,  184  U.  S.  425,  46  L.  ed.  623, 
22  Sup.  Ct.  Rep.  425;  McLean  v.  Ar- 
kansas, 211  U.  S.  539,  68  L.  ed.  815,  29 
Sup.  Ct.  Rep.  206 ;  State  v.  Redmon;  134 
Wis.  89,  14  L.R.A.(N.S.)  229,  126  Am. 
St  Rep.  1003,  114  N.  W.  187,  15  Ann. 
Cas.  408;  Mirick  v.  Gims,  79  Ohio  St. 
174,  20  L.R.A.(N.S.)  42,  86  N.  E.  880; 
Phillips  V,  State,  77  Ohio  St.  214,  82 
N.  E.  1064;  fanning  v.  Cincinnati,  81 
Ohio  St.  155,  25  L.R.A.(N.S.)  686,  90 
N.  E.  126. 

Police  Tesrulations  must  bear  the  ju- 
dicial test  of  reasonableness. 

Re  Steube,  91  Ohio  St.  186,  L.R.A. 
1916E,  377,  110  N.  E.  250;  State  v. 
Boone,  84  Ohio  St.  346,  39  L.R.A.(N.S.) 
1015,  95  N.  E.  924,  Ann.  Cas.  1912C, 
683. 

Messrs.  Ralph  Emery  and  Charles 
T.  Lawton,  for  defendant  in  error: 

The  ordinance  in  question  is  valid. 

Chicago  V.  Schmidinger,  243  111.  167, 
44  L.R.A,(N.S.)  632,  90  N.  E.  869,  17 
Ann.  Cas.  614;  Guillotte  v.  New  Or- 
leans, 12  La.  Ann.  432;  MobDe  v.  Yuille, 
3  Ala.  137,  36  Am.  Dec.  441;  State  v. 
McCool,  83  Kan.  428,  111  Pac.  477; 
People  V.  Wagner,  86  Mich.  594,  13 
L.R.A.  286,  24  Am.  St.  Rep.  141,  49 
N.  W.  609;  Com.  v.  McArthur,  152 
Mass.  522,  25  N.  E.  836;  Paige  v.  Faz- 
ackerly,  36  Barb.  392;  Rex  v.  Chisholm, 
14  Ont.  L.  Rep.  178;  Re  Nasmlth,  2  Ont. 
Rep.  192 ;  Armour  &  Co.  v.  North  Dako- 
ta, 240  U.  S.  510,  60  L.  ed.  771,  36  Sup. 
Ct.  Rep.  440,  Ann.  Cas.  1916D,  548; 
Williams  v.  Sandles,  93  Ohio  St.  92,  112 
N.  E.  206,  Ann.  Cas.  1918D,  154;  Chit- 
tenden V.  Columbus,  6  Ohio  C.  C. 
N.  S.  84,  16  Ohio  C.  D.  531,  71  Ohio 
St.  477,  74  N.  E.  1134;  Wellsville  v. 
O'Connor,  1  Ohio  C.  C.  N.  S.  253,  14 
Ohio  C.  D.  689. 

Jones,  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  on  behalf  of  the 
plaintiff  in  error  that  the  city  or- 
dinance contravenes  §  1,  article  1, 
of  the  Ohio  Constitution,  and  §  1, 
article  14,  of  the  Amendments  to  the 
Federal  Constitution.  The  funda- 
mental guaranties  of  these  two  sec- 
tions protect  the  right  of  private 
contract  and  the  freedom  of  engage- 
ment in  lawful  business.  However, 
there  are  various  callings,  though 
lawful  and  useful,  which  are  sub- 
ject to  surveillance  of  the  regulation 


by  the  state  in  the  interest  of  the 
health,  safety,  or  welfare  of  the 
community.  That  bakeries  may  be 
so  regulated,  and  the  state's  police 
power  invoked  for  that  purpose,  is 
not  open  to  question.  This  right 
of  regulation  is  now  generally  con- 
ceded in  both  state  and  Federal  ju- 
risdictions. Therefore  the  only  ques- 
tion remaining,  and  the  one  here 
urged,  is  that  the  city  council  of  To- 
ledo, in  the  passage  of  this  or- 
dinance, clearly  abused  its  power, 
and  that  its  action  was  a  palpable 
and  unwarranted  interference  with 
the  business  of  plaintiif  in  error. 

The  record  discloses  that  the 
plaintiff  in  error,  at  the  time  of  the 
accusation,  daily  baked  and  sold  five 
large  loaves  of  21^  ounces  each,  and 
seventy  loaves,  each  weighing  from 
11  to  llf  ounces.  The  minimum 
standard  loaf  prescribed  by  the  or- 
dinance was  1  pound  avoirdupois. 
The  proof  discloses  the  sale  of  a  loaf 
weighing  llf  ounces.  The  amount 
of  deficiency,  therefore,  between  the 
standard  used  by  the  baker,  and 
that  adopted  by  the  city  council 
ranged  from  4^  to  5  ounces.  While 
ToI«io  is  a  large  city,  the  record 
does  not  disclose  any  demand  for 
bread  loaves  smaller  than  the  mini- 
mum legal  standard,  other  than  the 
seventy  loaves  daily  manufactured 
by  the  accused  and  sold  to  her  cus- 
tomers. The  grievance  of  the  pl^n^ 
as  in  error  is  that  by  the  adoption 
of  the  standard  loaf  the  city  council 
deprived  her  of  the  right  to  bake  a 
loaf  of  less  than  1  pound  avoirdu- 
pois, and  that  this  deprivation  was 
wholly  unwarranted,  and  the  power 
so  exercised  was  unreasonable  and 
arbitrary. 

An  ordinance  fixing  manufactured 
standard  loaves  of  bread  at  1,  2,  and 
4  pounds  avoirdupois  weight,  and  no 
other,  was  held  constitutionally 
valid  by  the  supreme  court  of  Michi- 
gan. People  v.  Wagner,  86  Mich. 
594,  13  L.R.A.  286,  24  Am.  St.  Rep. 
141,  49  N.  W.  609. 

An  ordinance  similar  to  the  Tole- 
do ordinance  was  passed  by  the  city 
council  of  Chicago,  Illinois,  permit- 
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ting  fhe  manufacture  of  i-pound 
loaves,  as  the  minimum,  and  sex- 
tople,  or  6-pound  loaves,  as  the 
maximum,  weight  that  could  be 
baked.  This  ordinance  was  sus- 
tained by  the  supreme  court  of  Uli- 
nois  in  Chicago  v.  Schmidinger,  243 
Dl.  167,  44  L.R.A.(N.S.)  632,  90  N. 
EL  369, 17  Ann.  Cas.  614.  This  case 
erratually  reached  the  Supreme 
C!ourt  of  the  United  States  (Schmid- 
inger V.  Chicago,  226  U.  S.  578,  57 
L  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1918B,  284),  where  the  judg- 
ment of  the  Illinois  court  was  af- 
firmed. While  in  the  present  case 
the  ordinance  prescribing  the  mini- 
mum standard  loaf  is  attacked  be- 
cause the  same  is  from  4  to  6  ounces 
heavier  than  her  customers'  trade 
demanded,  in  the  Chicago  Case  the 
attack  was  launched  for  the  reason 
that  the  sextuple,  or  6-pound  loaf, 
was  the  maximum  weight  permitted 
to  be  made  and  sold  in  the  city,  al- 
though there  was  a  considerable  de- 
mand in  some  parts  of  the  city  for 
bread  in  weights  different  from 
those  prescribed  by  the  ordinance. 
As  stated  by  Mr.  Justice  Day  in  that 
case:  "In  some  parts  of  the  city 
bread  weighing  7  jtounds  is  common- 
ly sold." 

Unless  there  is  a  clear  and  pal- 
pable abase  of  power  the  court  will 
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in  N.  S.  tS7.) 

not  substitute  its  judgment  for  leg- 
islative   discretion. 
The   local   authori-  SJ;Y„*^*i^*.t£- 
ties  acquainted  with  llSli'JlJil.* 
local  conditions  are 
presumed  to  know  what  the  needs 
of  the  community  demand. 

"Local  legislative  authorities,  and 
not  the  courts,  are  primarily  the 
judges  of  the  necessities  of  local 
situations  calling  for  police  regula- 
tion, and  the  courts  can  only  inter- 
fere when  such  regulation  arbitra- 
rily exceeds  a  reasonable  exercise  of 
authority."  Schmidinger  v.  Chica- 
go, supra. 

In  prescribing  the  standard   1- 
pound  loaf  as  thie  minimum  which 
could  be  manufactured  and  sold  by 
the  baker,  this  court  cannot  say  that 
the  fixing  of  that  standard,  in  the 
exercise  of  legisla-  co-.tit«tion«i 
tive   discretion    by  i«w-«>tiiiir  aiM 
the  council,  was  so  *'  *'"*  '""* 
unreasonable  and  arbitrary  as  to  re- 
quire judicial  interference.    The  or- 
dinance is  therefore  constitutionally 
valid,  and  the  judgment  of  the  Court 
of  Appeals  is  affirmed. 

Matthias,  Johnson,  and  'Wana- 
maker,  JJ.,  concur. 

Nichds,  Ch.  J.,  and  Donahue  and 
Robinson,  JJ.,  dissent  from  first 
proposition  of  the  syllabus  and  from 
the  judgment. 


ANNOTATION. 

Validity  of  ttatote  or  ordinaace  requiring  eommodftie*  to  be  sold  m  •  apedficd 

quantity  or  wdght. 


L  In  general,  429. 
IL  Purpose   of  '  statutes  or  ordinances, 

483. 
nL  Constitntional  objections: 

a.  In  general,  436. 

b.  Due  process  of  law,  4S6. 

e.  Equal   protection  of  the   laws, 
486. 

d.  Freedom  of  contract,  436. 

e.  Police  power,  436. 

f.  Unlawful  discrimination,  438. 
17.  Validity  of  municipal  ordinances  as 

tested  by  charter  authority,  439. 

/.  In  general. 

The  present  discussion  is  not  con- 
cerned  with    statutes   or  ordinances 


which  merely  require  the  true  weight 
or  the  true  net  weight  to  be  stated  or 
to  appear  on  the  packages,  nor  to  that 
other  class  of  statutes  and  ordinances 
which  require  articles  to  be  sold  by 
weight,  or  by  measure,  or  by  number. 
The  validity  of  statutes  and  ordi- 
nances relating  to  containers  is  dis- 
cussed in  the  note  appended  to  Steg- 
mann  v.  Weeke,  5  A.L.R.  1060.  The 
statutes  and  ordinances  under  consid- 
eration herein  prescribe  a  package  or 
measure  of  a  definite  fixed  amount,  and 
require  the  specified  articles  to  be 
sold  in  this  manner.    These  statutes 
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find  ordinances  have  varied,  however, 
in  their,  provisions,  as  appears  from 
the  sacceedinsr  paragraph. 

Statutes  and  ordinances  of  the  pur- 
i>ose  of  that  involved  in  the  reported 
case  (Allion  t.  Toledo,  ante,  426), 
and  such  as  are  included  herein,  may 
be  roughly  divided  into  three  classes : 
(a)  Those  prescribing  a  minimum 
weight  or  quantity  of  an  article  that 
may  be  sold;  (b)  those  prescribing 
that,  when  an  article  is  sold  other  than 
in  bulk  and  by  weight,  it  must  be  sold 
in  loaves  or  packages  containing  a 
specified  weight  or  quantity;  and  (c) 
those  prescribing  that  an  article  must 
be  sold  in  loaves  or  packages  of  a  cer- 
tain weight  or  quantity,  and  making 
bo  provision  for  sale  in  any  other  man- 
ner; in  fact,  expressly  or  impliedly 
prohibiting  sale  in  any  other  manner. 
Statutes  and  ordinances  taking  the  one 
or  the  other  of  these  forms  have  gen- 
erally been  sustained  as  constitu- 
tional. 

United  States.— Williams  v.  Walsh 
(1912)  222  U.  S.  415,  66  L.  ed.  268,  82 
Sup.  Ct.  Rep.  187,  affirming  (1908)  79 
Kan.  212,  98  Pac.  777;  Schmidinger  v. 
Chicago  (1913)  226  U.  S.  678,  57  L. 
ed.  364,  38  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B,  284,  affirming  (1909)  243 
111.  167,  44  L.R.A.(N.S.)  6^2,  90  N.  E. 
369,  17  Ann.  Cas.  614,  s.  c.  on  2d  ap- 
peal (1910)  245  lU.  817,  92  N.  E.  244; 
Armour  &  Co.  v.  North  Dakota  (1916) 
240  U.  S.  510,  60  L.  ed.  771,  36  Sup. 
Ct.  Rep.  440,  Ann.  Cas.  1916D,  548,  af- 
firming (1913)  27  N.  D.  177,  L.R.A. 
1916E,  880,  146  N.  W.  1038,  Ann.  C«8. 
1916B,  1149. 

Alabama.— Mobile  v.  Yuille  (1841) 
3  Ala.  137,  86  Am.  Dec.  441. 

Delaware.— State  v.  Huber  (1913)  4 
Boyce,  269,  88  Atl.  458. 

Illinois. — Schmidinger  ▼.  Chicago, 
supra. 

Kansas.  —  Monroe  t.  Lawrence 
(1890)  44  Kan.  607,  10  L.R.A.  520,  24 
Pac.  1113;  Re  Jahn  (1895)  55  Kan. 
694,  41  Pac.  966;  State  v.  McCool 
(1910)  88  Kan.  429,  111  Pac.  477;  Wil- 
liams V.  Walsh,  supra;  Lincoln  Cen- 
ter V.  Linker  (1897)  6  Kan.  App.  371, 
51  Pac.  807;  Lincoln  Center  v.  Linker 
(1898)  7  Kan.  App.  282,  63  Pac  787; 
Eureka  v.  Jackson  (1898)  8  Kan.  App. 


49,  64  Pac.  5.  See  State  v.  Belle 
Springs  Creamery  Co.  (1910)  83  Kan. 
389,  L.R.A.1915D,  615,  111  Pac.  474, 
infra. 

Louisiana. — Guillotte  v.  New  Or- 
leans (1857)  12  La.  Ann.  432. 

Michigan.  —  People  v.  Wagner 
(1891)  86  Mich.  694,  13  L.R.A.  286, 
24  Am.  St.  Rep.  141,  49  N.  W.  609.     . 

MissonrL — St.  Louis  v.  Jackson 
(1857)  25  Mo.  87. 

North  Dakota. — ^Ar^nour  A  Co.  v. 
North  Dakota,  supra. 

Tennessee.— State  v.  Co-operative 
Store  Co.  (1910)  123  Tenn.  399,  181  S. 
W.  867,  Ann.  Cas.  1912C,  248. 

Washington. — See  Spokane  v.  Ar- 
nold (1913)  73  Wash.  266,  131  Pac 
815,  infra. 

Contra:  Buffalo  v.  Collins  Bakins 
Co.  (1899)  39  App.  Div.  482,  67  N.  Y. 
Supp.  347. 

Whether  such  statutes  or  ordinances 
violate  the  interstate  commerce  clause 
of  the  Federal  Constitution  has  not 
been  exhaustively  considered  herein. 
It  is  interesting  to  note  in  this  con- 
nection, however,  that  it  has  been  held 
that  a  statute  regulating  the  sale  of 
lard,  which  is  directed  to  the  manner 
of  selling  at  retail  within  the  state, 
does  not  violate  the  commerce  clause 
of  the  Federal  Constitution.  State  ▼. 
Armour  &  Co.  (1913)  27  N.  D,  177, 
L.R.A.1916E,  880, 145  N.  W.  1038,  Ann. 
Cas.  1916B,  1149,  affirmed  in  (1916) 
240  U.  S.  510,  60  L.  ed.  771,  86  Sup.  Ct 
Rep.  440,  Ann.  Cas.  1916D,  648.  The 
statute  involved  in  Re  Williams  (1908) 
79  Kan.  212,  98  Pac.  777,  affirmed  in 
(1912)  222  U.  S.  416,  56  L.  ed.  263,  32 
Sup.  Ct.  Rep.  137,  was  held  not  to  un- 
lawfully interfere  with. interstate  com- 
merce. 

Nor  does  the  note  consider  generally 
the  effect  of  the  Federal  Pure  Food 
and  Drugs  Act,  but  here  again  it  may 
be  noted  that  it  has  been  held  that 
a  statute  requiring  every  lot  of  lard 
compound  or  lard  substitute,  unless 
sold  in  bulk,  to  be  put  up  in  pails  or 
other  containers  holding  1,  3,  or  6 
pounds  net  weight,  or  some  whole 
multiple  of  these  numbers,  and  not 
any  fractions  thereof,  is  not  repugnant 
to  the  Pure  Food  and  Drugs  Act  of 
June  30th,  1906  (84  Stat  at  L.  768, 
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chap.  S91S,  Comp.  Stat.  §  8717,  3  Fed. 
Stat.  Anno.  2d  ed.  p.  358) .  Armour  & 
Co.  V.  North  Dakota  (1916)  240  U.  S. 
610,  60  L.  ed.  771.  S6  Sup.  a.  Rep.  440, 
Ann.  Cas.  1916D,  648.  It  is  stated  by 
the  United  States  Supreme  C!ourt  that 
the  Pure  Food  and  Drugs  Act  is  di- 
rected against  the  adulteration  and 
misbranding  of  articles  of  food  trans- 
ported in  interstate  commerce,  that 
the  state  statute  in  question  has  no 
snch  purpose,  but  is  directed  to  the 
manner  of  selling  at  retail,  which  is 
in  no  way  repugnant  to  the  Federal 
law,  and  the  operation  of  that  law  is  in 
no  way  displaced  or  interfered  with. 
A  number  of  such  statutes  or  ordi- 
nances have  related  to  bread.  In  ac- 
cord  with  the  general  rule  just  an- 
nounced, it  has  been  held  that  a  stat- 
ute making  it  a  misdemeanor  to  sell  or 
offer  to  sell  a  loaf  of  bread  made  in 
whole  or  part  from  wheat  flour,  which 
weighs  less  than  1  pound,  is  valid. 
State  T.  Huber  (1913)  4  Boyce  (Del.) 
269,  88  Atl.  453.  A  statute  providing: 
"A  loaf  of  bread  for  sale  shall  be  2 
pounds  in  weight  Bread,  unless  com- 
posed in  chief  part  of  rye  or  maize, 
shall  be  sold  only  in  whole,  half,  and 
quarter  loaves,  and  not  otherwise,"  is 
valid.  State  v.  McGool  (1910)  83  Kan. 
429,  111  Pac.  477.  An  ordinance  re- 
quiring bread  for  sale  to  be  made  into 
loaves  of  1,  2,  and  4  pounds,  and  no 
other,  is  valid.  People  y.  Wagner 
(1891)  86  Mieh.  694,  18  L.R.A.  286,  24 
Am.  St  Rep.  141,  49  N.  W.  609  (see 
discussion  of  this  case,  infra.  III.  e). 
An  ordinance  fixing  the  weight  of  a 
standard  loaf  of  bread  at  1  pound, 
and  providing  that  bread  may  also  be 
offered  for  sale  in  half,  three-quarter, 
double,  triple,  quadruple,  or  'sextuple 
loaves,  and  in  no  other  way,  is  valid. 
Chicago  V.  Schmidinger  (1909)  243 
m.  167,  44  L.RJ^.(N.S.)  682,  90  N.  E. 
869,  17  Ann.  Cas.  614,  s.  c.  on  2d  ap- 
peal (1910)  246  III.  317,  92  N.  E.  244, 
afRrmed  in  (1918)  226  U.  S.  578,  57  L. 
ed.  364,  S3  Sup.  Ct  Rep.  182,  Ann.  Cas. 
1914B,  284.  An  ordinance  prescribing 
the  weight  of  bread  on  a  graduated 
scale  according  to  the  price  of  flour, 
and  requiring  the  mayor  of  the  mu- 
nicipality to  issue  a  proclamation  as 
often  as  a  change  in  the  price  of  flour 


requires  an  alteration  in  the  weight 
of  the  bread,  has  been  sustained. 
Mobile  V.  Yuille  (1841)  3  Ala.  137,  36 
Am.  Dec.  441.  An  ordinance  regulat- 
ing the  size  of  loaves  of  bread  to  be 
sold  was  sustained  in  Guillotte  v.  New 
Orleans  (1867)  12  La.  Ann.  432. 

In  Com.  V.  McArthur  (1890)  162 
Mass.  622,  26  N.  E.  836,  a  conviction 
was  sustained  for  selling  bread  other- 
wise than  in  whole,  half,  three-quar- 
ter, or  one-quarter  loaves,  as  required 
by  statute,  but  no  question  seems  to 
have  arisen  as  to  the  constitutionality 
of  the  act. 

See  Re  Nasmith  (1882)  2  Ont  Rep. 
192;  Rex  v.  Chisholm  (1907)  14  Ont 
L.  Rep.  178,  9  Ont  Week.  Rep.  914,  and 
Harwood  ▼.  Williamson  (1908)  1  Sask. 
L.  R.  66,  infra,  IV. 

See  contrary  decision  in  Buffalo  v. 
Collins  Baking  Co.  (N.  T.)  infra. 

Commodities  other  than  bread  have 
been  the  subject  of  regulations  by  stat- 
utes or  ordinances  of  this  kind  which 
have  bean  held  valid.  A  statute  re- 
quiring lard,  lard  compounds,  or  sub- 
stitutes, unless  sold  in  bulk,  to  be  sold 
in  pails  or  other  containM-s  holding 
1,  S,  or  6  pounds,  nat  weight,  or  some 
whole  multiple  of  these  numbers,  and 
not  any  fVaetions  thereof,  is  valid. 
State  V.  Armour  i^  Go.  (1913)  27  N.  D. 
177,  L.R.A.1916B,  880,  146  N.  W.  1088, 
Ann.  Cas.  1916B,  1149,  affirmed  in 
(1916)  240  U.  S.  610,  60  L.  ed.  771,  36 
Sap.  Ct  Rep.  440,  Ann.  Cas.  1916D, 
648. 

A  statute  fixing  the  standard  weight 
of  a  bnshel  of  com  meal  at  48  pounds, 
and  making  it  unlawful  to  pack  or  sail 
corn  meal  except  in  bags  or  packages 
containing,  by  standard  weight,  2,  1^ 
i,  i,  or  i  bushel,  respectively,  but  eon- 
tainlng  a  proviso  making  the  statute 
inapplicable  to  the  retailing  of  meal 
directly  to  customers  from  bulk  stock, 
when  priced  and  delivered  by  actual 
weight  or  measure,  is  constitutional. 
State  v.  Co-operative  Store  Co.  (1910) 
123  Tenn.  399, 181  S.  W.  867,  Ann.  Cas. 
1912C,  248.  This  statute,  as  indicated 
by  its  terms,  is  construed  to  apply 
only  when  the  corn  meal  is  put  in 
bags  or  packages  for  sale,  and  sold, 
or  offered  for  sale,  without  being 
weighed  or  measured.    See  People  v. 
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Wagner  (1891)  86  Mfch.  594, 18  L.R.A. 
286,  24  Am.  St.  Rep.  141,  49  N.  W.  1109, 
infra,  III.  e. 

An  ordinance  declaring  that  "no 
person,  not  being  the  lessee  of  a  butch- 
er's stall,  shall  sell  or  offer  for  sale  in 
market,  or  in  any  other  place,  any 
fresh  meat  in  less  quantities  than  one 
quarter,"  is  valid.  St.  Louis  v.  Jack- 
son (1857)  25  Mo.  37.  See  Re  O'Meara 
(1886)  11  Ont.  Rep.  603,  infra,  IV. 

A  statute  making  it  unlawful  to  sell, 
offer  for  sale,  or  deliver  for  use  at  any 
coal  mine,  black  powder  in  any  man- 
ner except  in  original  packages  con- 
taining 12i  pounds  and  securely 
sealed,  is  valid.  Re  Williams  (1908) 
79  Kan.  212,  98  Pac.  777,  affirmed  in 
(1912)  222  U.  S.  416,  66  L.  ed.  258,  82 
Sup.  Ct.  Rep.  137. 

An  ordinance  prohibiting  the  sale 
or  giving  away  of  cider  in  less  quanti- 
ties than  1  gallon,  although  passed  for 
the  purpose  of  controlling  the  sale  and 
disposition  of  cider  that  was  not  in- 
toxicating, and  not  for  the  regulation 
of  the  sale  of  intoxicating  liquors,  is 
valid.  Monroe  v.  Lawrence  (1890)  44 
Kan.  607,  10  L.R.A.  620,  24  Pac.  1113. 
Similar  ordinances  which  related  not 
alone  to  eider,  but  which  made  it  un- 
lawful to  sell  or  give  away  any  mait, 
American  hop  ale,  hqp  tea,  hop-tea 
tonic,  ginger  ale,  cider,  or  otiier  drink 
of  like  nature  in  less  quantities  than 
1  gallon,  was  sustained  in  Re  Jahn 
(1895)  55  Kan.  694,  41  Pac.  966;  Un- 
coln  Center  v.  Linker  (1897)  6  Kan. 
At>p.  371,  51  Pac.  807;  Lincoln  Center 
V.  Linkei-  (1898)  7  Kan.  App.  282,  63 
Pac  787.  And  in  Eureka  v.  Jackson 
(18981  8  ^in.  Appi.  49,  54  Pac.  5,  an 
ordinance  was  sustained  which  made 
it.  unlawful  to  sell,  barter,  or  give 
away  in  less  quantities  than  1  gallon, 
hop-tea  tonic,  spirituous,  malt,  vinous, 
or  fermented  liquors,  or  any  other 
liquid  of  any  kind  or  character  con- 
taining alcohol  in  any  quantity  which 
is  or  may  be  drunk  as  a  beverage.  This 
ordinance  is  held  not  to  have  been 
enacted  for  the  purpose  of  regulating 
the  sale  of  intoxicating  liquors,  but 
for  the  purpose  of  regulating  the  sale 
of  all  liquids  which  contain  alcohol  in 
quantities  not  sufficient  to  render  .them 
intoxicating.    Such   an  ordinance  is 


valid,  even  though  the  incidental  ef- 
fect of  such  regulation  may  be  to  de- 
stroy a  business  as  formerly  carried 
on.  Lincoln  Center  v.  Linker  (1898) 
7  Kan.  App.  282,  53  Pac.  787.  This 
note,  however,  does  not  include,  in 
general,  regulations  relating  to  the 
sale  of  intoxicating  liquors,  although 
they  may  prohibit  the  sale  of  less  than 
a  certain  quantity. 

An  ordinance  providing  that  "a 
brick  or  cake  of  butter  for  commercial 
purposes  .  .  .  shall  contain  1  pound 
of  butter  net  avoirdupois,"  and  pro- 
viding in  another  section  that  one  who 
packs  or  sells  any  goods  or  articles 
sold  by  weight  without  marking  on  the 
package  the  gross  and  tare  or  net 
weight  shall  be  guilty  of  a  misdemean- 
or, is  construed  in  Spokane  v.  Arnold 
(1918)  73  Wash.  256,  131  Pac.  815,  to 
mean  that  where  butter  is  sold  in 
cakes  or  bricks  without  any  mark 
thereon,  such  cakes  or  bricks  must 
contain  1  pound  net  avoirdupois,  and 
where  any  quantity  less  than  1  pound 
is  sold  in  cases  or  packages,  the  net 
and  gross  weight  must  be  stated  upon 
the  container,  and,  therefore,  one  who 
sold  bricks  or  cakes  of  butter  weighing 
a  fraction  over  15  ounces,  and  less 
than  16  ounces  avoirdupois,  in  cartons 
which  were  plainly  marked  with  the 
net  and  gross  weight,  did  not  violate 
the  ordinance.  The  constitutionality 
of  this  ordinance  is  sustained  on  the 
authority  of  Seattle  v.  Goldsmith 
(1913)  73  Wariu  64,  181  Pac.  456,  a 
case  dealing  solely  with  an  ordinance 
requiring  the  marking  of  packages 
with  the  true  net  weight.  A  statute 
very  similar  to  the  Washington  stat- 
ute was  sustained  in  State  v.  Belle 
Springs  Creamery  Co.  (1910)  83  Kan. 
389,  L.R.A.1915D,  516,  111  Pac.  474. 
The  Kansas  statute  provided  that  "a 
print  or  package  of  butter  shall  con- 
tain 16  ounces  avoirdupois,  and  when 
a  print  or  package  of  butter  contain- 
ing less  than  16  ounces  avoirdupois 
shall  be  sold,  its  net  weight  shall  be 
disclosed  by  the  seller  to  the  buyer,  or 
a  statement  of  the  net  weight  be  made 
upon  a  label  attached  thereto." 

A  statute  making  it  unlawful  to  8ell» 
deliver,  or  receive  for  a  price  any  cot- 
ton in  the  seed  in  a  quantity  less  than 
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a  bale,  anleas  the  sale  be  evidenced  by 
writing,  was  sustained  in  State  v. 
Moore  (1889)  104  N.  C.  714,  17  Am. 
St.  Rep.  696,  10  S.  E.  148. 

The  only  dissent  from  the  theory  of 
the  foregoing  cases  sustaining  the  con- 
stitutionality of  such  statutes  or  ordi- 
nances appears  in  Buffalo  v.  Collins 
Baking  Co.   (1899)  39  App.  Div,  432, 
57  N.  Y.  Supp.  347,  where  an  ordinance 
requiring   "all   bread   baked  by  any 
baker  to  whom  a  license  or  permit  is 
issued     .    .    .    and  all  bread  sold  or 
offered  for  sale    .    .    .    shall  be  made 
into  loaves  weighing  not  less  than  li 
pounds  each,"  was  held  invalid.    The 
court,  after  referring  to  the  difficulty 
in  a  particular  case  of  determining 
when   an   ordinance   in  restraint  of 
trade  transcends  the  power  of  the  leg- 
islative body  by  its  infringement  upon 
the  rights  of  the  individual,  continues : 
"If  the  purpose  to  be  obtained  is  for 
the  public  health  or  comfort  or  the 
public  weal  generally,  then  the  rights 
of  the   individual  must  yield  to  the 
common  good.    In  this  case  no  good 
to  the  public  is  apparent.     Bread  of 
the    same    composition  '  weighing    1 
pound  is  equally  wholesome  as  a  loaf 
half  a  pound  larger.    There  is  no  ad- 
vantage to  the  public  on  the  score  of 
economy  as  the  price  is  ratably  the 
same.     There  is  no  pretense  of  any 
attempt  to  cheat  in  the  weight  and  no 
question    of   inspection    is    involved. 
There  is  a  demand  for  loaves  of  bread 
of  1  pound  weight.    The  sales  of  this 
size  made  by  defendant  have  averaged 
about  200  loaves  each  day.    It  is  there- 
fore engaged  in   a  proper  business, 
supplyin^r  the  needs  of  the  people  daily 
at  a  confessedly  moderate  charge,  and 
without  any  criticism  as  to  the  quality 
of  the  food  furnished.     There  is  no 
necessity  for  the  common  council  to 
prohibit    it   from    carrying    on    this 
trade;  its  endeavor  to  do  so  is  an  un- 
reasonable proscription  of  a  legiti- 
mate calling.    Enforcement  of  the  or- 
dinance will  tend  to  lessen  the  value 
of  the  property  invested  in  the  enter- 
prise, to  diminish  the  number  of  its 
employees,  and  to  decrease  its  sales, 
and  with  no  benefit  accruing  to  the 
people  of  the  city  of  Buffalo."    In  the 
earlier   New  York  case  of  Paige  v. 
6  A.L.R.— 28. 


Fazackerly  (1862)  36  Barb.  (N.  Y.) 
392,  a  penalty  was  recovered  of  a 
baker  for  selling  bread  of  deficient 
weight  in  violation  of  an  ordinance  at 
law  of  the  common  council  of  the  city. 
It  was  urged  in  this  case  that  the  ordi- 
nance was  unconstitutional.  This 
point  is  not  discussed,  nor  are  the 
terms  of  the  ordinance  set  out  in  the 
opinion. 

II,  Fufpose  of  statutea  or  ordinancee. 
The  purpose  of  statutes  or  ordi- 
nances such  as  are  the  subject  of  this 
note  has  an  important  bearing  upon 
their  validity.  The  purpose  varies. 
The  purpose  of  most  of  the  food  regu- 
lations has  been  to  prevent  fraud.  As 
expressed  in  State  v.  McCool  (1910) 
88  Kan.  428,  111  Pac.  477:  The  size 
of  a  loaf  of  bread  is  fairly  well  estab- 
lished by  trade  custom,  "and  the  price 
is  generally  a  common  price  per  loaf 
of  the  popularly  understood  size. 
There  are  among  us  to-day  persons 
like  those  who,  in  the  time  of  Amos, 
made  the  ephah  small  and  the  shekel 
great,  and  falsified  the  balances  by  de- 
ceit. Some  of  them  make  and  deal  in 
bread,  and  by  shrinking  the  size  of 
their  loaves,  or  by  other  devices,  they 
cheat  the  uncritical  and  unsuspecting 
public,  which  relies  upon  the  prevail- 
ing customs.  The  legislature  found 
such  practices  to  be  sufficiently  exten- 
sive in  this  state  to  need  correcting. 
Therefore,  every  condition  essential  to 
a  valid  exercise  of  the  police  power 
exists."  The  court,  in  People  v.  Wag- 
ner (1891)  86  Mich.  594,  18  L.R.A. 
286,  24  Am.  St.  Rep.  141,  49  N.  W.  609, 
states  that  "bread  is  an  article  of  gen- 
eral consumption.  It  is  usually  sold 
by  the  loaf,  and  the  individual  con- 
sumer, in  the  majori^  of  cases,  buys 
by  the  single  loaf.  Each  transaction 
involves  but  a  few  pennies,  although 
the  number  of  individual  transactions 
in  a  large  city  reaches  each  day  into 
the  thousands,  and  the  opportunities 
for  fraud  are  frequent.  It  would  be 
practically  impossible  to  prevent  fraud 
in  the  sale  of  short-weight  loaves  if 
the  matter  was  left  to  the  ordinary 
legal  remedy  afforded  the  individual 
consumer  for  fraud  or  deceit.  The 
amount  involved  would  not  justify  a 
resort  to  litigation.    Sales  are  invaria- 
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bly  made  in  loaves  of  the  size  of  1,  2, 
or  4  pound  packages,  and  the  ordi- 
nance simply  takes  the  usual  and  ordi- 
nary packages  or  loaves  into  which 
bread  is  made,  and  fixes  the  stand- 
ard of  weight  of  each  package." 
The  supreme  court  of  Tennessee,  in 
speaking  of  a  statute  requiring  com 
meal  to  be  sold  in  packages  containing 
specified  weights  unless  sold  by  retail- 
ers direct  to  customers  from  bulk  stock 
and  priced  and  delivered  by  actual 
weight  or  measure,  states  that  "the 
object  of  this  statute  is  the  prevention 
of  fraud  in  the  sale  of  one  of  the 
most  common  articles  of  commerce 
and  food.  The  fraudulent  practice 
sought  to  be  suppressed  is  the  sale 
of  packages  of  corn  meal,  purport- 
ing expressly  or  by  implication  to 
contain  certain  weights  and  meas- 
ures for  which  the  purchaser  is 
charged,  when  in  fact  they  contain 
less  quantities,  whereby  the  public 
is  deceived  and  defrauded  to  the 
extent  of  the  deficiency  in  weight 
or  measure  of  the  package  pur- 
chased. The  prevention  of  fraud  in 
general  has  always  been  recognized  aa 
well  within  the  police  power.  Statutes 
enacted  for  this  purpose,  and  which 
have  a  fair,  just,  and  reasonable  rela- 
tion to  the  preservation  of  the  lives, 
health,  and  morals,  and  general  wel- 
fare of  the  public,  do  not  contravene 
the  constitutional  provisions  here  re- 
lied upon,  although  they  may  inter- 
fere to  some  extent  with  individual 
liber^  and  the  free  use  and  enjoyment 
of  private  property."  State  v.  Co- 
operative Store  Co.  (1910)  128  Tenn. 
899,  181  S.  W.  867,  Ann.  Cas.  1912C, 
248. 

Some  of  the  statutes  or  ordinances 
are  in  the  nature  of  health  regulations. 

For  example,  the  supreme  court  of 
Missouri,  in  sustaining  an  ordinance 
that  "no  person  not  being  the  lessee 
of  a  butcher's  stall  shall  sell  or  offer 
for  sale  in  market  or  in  any  other 
place  any  fresh  meat  in  less  quantities 
than  one  quarter,"  states  that  "there 
is  no  better  way  to  manage  and  con- 
trol the  hucksters  and  vendors  of 
meat,  etc.,  than  by  fixing  a  place  for 
the  sale  of  such  commodities.  There 
is  not  so  much  danger  of  unwholesome 


meats,  of  impure  and  unsound  meats, 
being  exposed  for  sale  now  as  there 
would  be  if  there  were  no  such  ordi- 
nance." St.  Louis  V.  Jackson  (1857) 
25  Mo.  87. 

The  ordinances  involved  in  the  Kan- 
sas cases  above  cited,  relating  to  the 
sale  of  beverages,  in  addition  to  pro- 
hibiting the  sale  of  less  than  a  speci- 
fied quantity,  prohibited  the  drinking 
thereof  on  the  premises  where  sold, 
and  were  enacted  as  police  regula- 
tions. As  stated  in  Monroe  v.  Law- 
rence (1890)  44  Kan.  607,  10  L.R.A. 
520,  24  Pac.  1118 :  "It  may  have  been 
thought  that  the  drinking  of  cider 
might  foster  a  taste  for  strong  liquors, 
and  that  if  the  unrestricted  sale  of 
cider  by  the  glass  was  permitted  the 
oflicers  might  be  easily  deceived  as  to 
the  character  of  the  drinks  sold,  and 
that  a  tippling  shop  might  be  carried 
on  under  the  guise  of  a  place  to  sell  ci- 
der. In  the  interest  of  the  health  of  the 
people  and  the  peace  and  good  order 
of  the  community,  it  was  deemed  wise 
to  regulate  the  traffic.  To  sell  it  by 
the  glass  and.  allow  it  to  be  drunk  upon 
the  premises  where  sold  was  deemed 
fo  be  subversive  of  good  order  and 
dangerous  to  the  health  and  morals  of 
the  people,  and  hence  the  city  imposed 
a  regulation  that  it  should  not  be  sold 
in  less  quantities  tlian  1  gallon,  and 
should  not  be  drunk  at  the  place  df 
sale.  Such  a  regulation  violates  no 
private  right,  and  does  not  unreason- 
ably or  improperly  restrain  trade." 
The  statute  involved  in  State  v.  Moore 
(1889)  104  N.  C.  714,  17  Am.  St.  Rep. 
696,  10  S.  E.  143,  was  a  police  regula- 
tion enacted  to  prevent  the  sale  of 
stolen  cotton. 

The  statute  regulating  the  sale  or 
delivery  of  powder  to  coal  mines  was 
to  provide  for  safety  in  the  operation 
of  such  mines.  Re  Williams  (1908) 
79  Kan.  212,  98  Pac.  777,  afltomed  in 
(1912)  222  U.  S.  415,  66  L.  ed.  263,  32 
Sup.  Ct.  Rep.  187.  In  answer  to  the 
objection  to  the  validity  of  the  act  be- 
cause each  can  was  required  to  eon- 
tain  neither  more  nor  less  than  12i 
pounds,  the  supreme  court  of  Kansas 
in  Re  Williams  (Kan.)  supra,  states 
that  "the  sale  in  this  case  was  of  25 
pounds,  so  that  the  effect  of  a  sale  of 
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a  lesser  quantity  is  not  directly  pre- 
sented. The  law,  however^  cannot  be 
held  invalid  for  the  i^ason  suggested. 
The  legislative  power  to  restrict  the 
sale  to  not  more  than  the  given  quan- 
tity is  not  in8n£9cient  to  declare  that 
it  shall  not  be  less.  A  dangerous  sub- 
stance is  to  be  introduced  into  a  mine; 
safeguards  are  provided  to  reduce  the 
danger  to  the  smallest  possible  degree 
consistent  with  the  proper  execution 
of  the  work;  the  legislature  has  de- 
termined that  12i  pounds  in  a  can,  se- 
curely sealed,  is  the  quantity  that  will 
best  promote  the  greatest  safety  at 
the  least  expense  and  inconvenience, 
and  so  best  calculated  to  accomplish 
the  intended  purpose.  It  is  not  per- 
ceived how  the  court  can  say  that  it 
will  not  do  this.  Conceding  the  power 
to  regulate,  the  wisdom  of  the  regula- 
tion, unless  clearly  arbitrary  or  op- 
pressive, must  be  upheld."  . 

JII.  Oon»tttuUonal  objeetiottm, 
a.  In  general. 

The  constitutional  objections  that 
have  been  urged  against  such  statutes 
and  ordinances  have  been  varied.  In 
discossing  the  validity  of  an  ordinance 
enacted  by  a  municipality  under  leg- 
islative authority,  prescribing  the 
weight  of  bread  on  a  graduated  scale 
according  to  the  price  of  flour,  and  re- 
quiring the  mayor  to  issue  his  procla- 
mation as  often  as  a  change  in  the 
price  of  flour  required  an  alteration 
in  the  wdght  of  the  bread,  the  court 
in  Mobile  v.  Yuille  (1841)  8  Ala.  187, 
36  Am.  Dec.  441,  treats  it  as  a  ques- 
tion of  tile  power  of  the  legislature  to 
authorize  the  municipality  to  make 
such  a  by-law,  and  says:  "The  legis- 
lature having  full  power  to  pass  such 
laws  as  are  deemed  necessary  for  the 
public  good,  their  acts  cannot  be  im- 
peached on  the  ground  that  they  are 
unwise,  or  not  in  accordance  with  just 
and  enlightened  views  of  political 
economy  as  understood  at  the  present 
day.  The  laws  against  usury  and 
quarantine  and  other  sanatory  regu- 
lations are  by  many  considered  as 
most  vexatious  and  improper  re- 
straints on  trade  and  commerce,  but, 
so  long  as  they  remain  in  force,  must 
be  enforced  by  courts  of  justice;  ar- 


guments against  their  poUcy  must  be 
addressed  to  the  legislative  depart- 
ment of  the  government.  If,  however, 
such  an  inquiry  were  open  it  would 
be  very  difficult  to  satisfy  this  court 
that  the  assize  of  bread  in  a  populous 
city  or  town  is  an  unwise  regulation. 
The  practice  has  prevailed  too  long, 
and  has  been  too  generally,  not  to  say 
almost  universally,  acquiesced  in  and 
continued,  to  permit  us  to  doubt  that 
some  regulation  on  this  interesting 
subject  is  necessary  and  proper." 

The  court  in  St.  Louis  v.  Jackson 
(1857)  26  Ho.  87,  after  sustaining  an 
ordinance  providing  that  "no  person 
not  being  the  lessee  of  a  butcher's  stall 
shall  sell  or  offer  for  sale  in  market 
or  in  any  other  place  any  fresh  meat 
in  less  quantities  than  one  quarter," 
states  that  it  is  unable  to  see  how  the 
ordinance  operated  in  restraint  of 
trade,  and  continues :  "This  ordinance 
is  not  against  any  known  law  of  our 
state,  nor  does  it  interfere  with  the 
•  right  of  selling  the  commodities  of  our 
citizens;  it  requires  that  the  person 
retailing  fresh  meat  shall  have  a  stall 
in  some  market  for  that  purpose.  The 
city  undergoes  heavy  expense  in  erect- 
ing commodious  and  convenient  mar- 
ket houses;  it  rents  the  stalls  of  those 
houses  to  butchers  and  others  retail- 
ing fresh  meats ;  the  rents  are  of  im- 
portance by  way  of  income  to  the  city. 
Now  to  permit  anyone  who  may  think 
proper  to  put  up  a  bloek  or  shanty 
on  any  street  or  alley,  or  comer  of 
any  street  or  alley,  for  the  purpose  of 
selling  fresh  meats  in  quantity  less 
than  a  quarter,  and  thereby  withdraw 
the  purchasers  from  the  market 
houses,  is  at  once  giving  to  such  re- 
tailers a  very  great  advantage  over 
those  who  rent  the  stalls  and  pay  a 
high  price  for  them." 

ft.  Due  prooeaa  of  law. 

An  ordinance  regulating  the  weight 
of  loaves  of  bread  does  not  deprive  a 
baker  of  his  property  without  due 
process  of  law.  Chicago  v.  Schmidin- 
ger  (1909)  248  IlL  167,  44  L.R.A.  (N.S.) 
682,  90  N.  E.  869,  17  Ann.  Gas.  614,  s. 
c.  on  2d  appeal  (1910)  245  111.  817,  92 
N.  E.  244,  aiSrmed  in  (1918)  226  U.  S. 
578,  67  L.  ed.  864,  88  Sup.  a.  Rep.  182, 
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Ann.  Gas.  1914B,  284;  State  v.  Huber 
(1913)  4  Boyce  (DeL)  269,  88  Atl.  468. 

A  statute  requirinjr  lard,  unless  sold 
in  bulk,  to  be  put  up  in  pails  or  con- 
tainers holding  1,  8,  or  5  pounds  net 
weight,  or  some  whole  multiple  of 
these  numbers,  and  not  any  fraction 
thereof,  does  not  violate  the  constitu- 
tional guaranty  against  the  taking  of 
property  without  due  process  of  law. 
State  V.  Armour  &  Co.  (1913)  27  N.  D. 
177,  L.R>A.1916E,  380,  145  N.  W.  1083, 
Ann.  Gas.  1916B,  1149,  affirmed  in 
(1916)  240  U.  S.  510,  60  L.  cd.  771,  36 
Sup.  Ct.  Rep.  440,  Ann.  Gas.  1916D, 
548. 

The  statute  involved  in  State  v. 
Moore  (1889)  104  N.  C.  714,  17  Am.  St. 
Rep.  696,  10  S.  E.  143,  supra,  I.,  was 
held  not  to  violate  the  due  process  of 
law  guaranty. 

e.  Equal  protection  of  the  laws. 

A  statute  requiring  lard,  unless  sold 
in  bulk,  to  be  put  up  in  pails  or  con- 
tainers holding  1,  3,  or  5  pounds  net 
weight,  or  some  whole  multiple  of 
these  numbers,  and  not  any  fraction 
thereof,  does  not  violate  the  constitu- 
tional guaranty  of  equal  protection  of 
the  law.  State  v.  Armour  &  Co.  (1913) 
27  N.  D.  177,  LJl.A,1916E,  880,  145  N. 
W.  1033.  Ann.  Gas.  191 6B,  1149,  af- 
firmed in  (1916)  240  U.  S.  510,  60  L. 
ed.  771,  36  Sup.  Gt  Rep.  440,  Ann.  Gas. 
1916D,  648. 

tf.  Freedom  of  oontroot. 

A  statute' prescribing  a  minimum 
weight  for  loaves  of  bread  does  not 
unconstitutionally  deprive  a  baker  of 
freedom  of  contract.  State  v.  Huber 
(1918)  4  Boyce  (DeL)  259,  88  Atl.  453. 

A  statute  requiring  lard,  unless  sold 
in  bulk,  to  be  put  up  in  pails  or  con- 
tainers holding  1,  S,  or  5  pounds  net 
weight,  or  some  whole  multiple  of 
these  numbers,  and  not  any  fraction 
thereof,  does  not  interfere  with  the 
constitutional  guaranty  of  the  right  of 
freedom  of  contract.  State  v.  Armour 
&  Co.  (1918)  27  N.  D.  177,  L.R.A. 
1916E,  880,  146  N.  W.  1083,  Ann.  Gas. 
1916B,  1149,  affirmed  in  (1916)  240 
U.  S.  510, 60  L.  ed.  771, 36  Sup.  Ct.  Rep. 
440,  Ann.  Gas.  1916D,  548. 

The  supreme  court  of  Tennessee,  in 
sustaining  the  validity  of  a  statute  re- 


qairing  com  meal  to  be  sold  in 
packages  containing  certain  specified 
weights,  unless  sold  by  retailers  direct 
to  customers  from  bulk  stock,  and 
priced  and  delivered  by  actn&l  weight 
or  measure,  states :  "We  see  nothing 
in  this  statute  which  deprives  a  citi- 
zen of  the  liberty  to  contract,  or  of  his 
property.  It  simply  provides  that 
when  a  staple  article  of  food  of  uni- 
versal consumption  in  this  country  is 
sold  in  packages,  the  packages  shall 
contain  certain  quantities  of  the  arti- 
cle, and  that  the  quality  and  quantity, 
— ^that  is,  whether  bolted  or  unbolted, 
and  how  many  bushels,  fractions  of 
bushel,  and  pounds, — shall  be  printed 
and  marked  thereon."  State  v.  Go- 
operative  Store  Co.  (1910)  123  Tenn. 
899,  181  S.  W.  867,  Ann.  Gas.  1912G, 
248. 

A  statute  forbidding  a  sale  or  de- 
livery for  use  at  a  coal  mine  of  black 
powder,  except  in  sealed  packages  con- 
taining 12i  pounds,  does  not  unlaw- 
fully interfere  with  the  right  of  con- 
tract. Re  Williams  (1908)  79  Kan. 
212,  98  Pac.  777,  affirmed  in  (1912) 
222  U.  S.  415,  56  L.  ed.  253,  32  Sup.  Gt. 
Rep.  137. 

See  St.  Louis  v.  Jackson  (1887)  25 
Mo.  37,  supra,  IIL  a. 

e.  PoUce  power. 

Such  a  statute  or  ordinance  as  Is 
under  consideration  herein  is  regard- 
ed as  a  valid  exercise  of  the  police 
power.  Chicago  v.  Schmidinger  (1909) 
248  IIL  167,  44  L.R.A.(N.S.)  632,  90 
N.  E.  369, 17  Ann.  Gas.  614,  ».  c.  on  2d 
appeal  (1910)  246  IIL  317,  92  N.  E. 
244,  affirmed  in  (1918)  226  U.  &  678, 
67  L.  ed.  364,  83  Sup.  Gt  Rep.  182, 
Ann.  Gas.  1914B,  284;  State  v.  Belle 
Springs  Creameiy  Go.  (1910)  83  Kan. 
889,  L.R.A.1915D,  516,  111  Pac.  474 
(see  statute  involved,  supra,  I.)  ;  State 
V.  Moore  (1889)  104  N.  G.  714, 17  Am. 
St.  Rep.  696,  10  S.  E.  148  (see  statute 
supra,  I.) ;  State  v.  Armour  &  Co. 
(1913)  27  N.  D.  177,  L.R.A.1916E,  380, 
145  N.  W.  1033,  Ann.  Cas.  1916B,  1149, 
affirmed  in  (1916)  240  U.  S.  510,  60  L. 
ed.  771,  36  Sup.  Gt  Rep.  440,  Ann.  Gas. 
1916D,  548;  State  v.  McCool  (1910)  83 
Kan.  428,  111  Pac.  477;  State  v.  Co- 
operative Store  Co.  (1910)  123  Tenn. 
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399,  181  S.  W.  867.  Ann.  Gas.  1912G. 
848. 

The  reaaonableness  of  such  an  ordi- 
nance is  dependent  upon  the  individ- 
ual ordinance.  In  Chicago  v.  Schmid- 
inger  (1909)  248  IlL  167,  44  LJI.A. 
(N.S.)  632,  90  N.  E.  869.  17  Ann.  Cas. 
614,  B.  c  on  2d  appeal  (1910)  245  III. 
317,  92  N.  E.  244,  afiirmed  in  (1913) 
226  U.  S.  578,  67  L.  ed.  864,  38  Sup. 
Ct  Rep.  182,  Ann.  (las.  1914B,  284,  an 
ordinance  establishing  a  loaf  of  1 
pound  aa  the  standanl  loaf,  and  pro- 
viding that  bread  may  be  made  and 
sold  in  loaves  containing  i  pound,  I 
pound,  1  pound,  2  pounds,  8  pounds,  4 
pounds,  5  pounds,  and  6  pounds,  and 
in  no  other  way,  is  not  such  an  unrea- 
sonable regulation  of  the  business  of 
bakers  as  to  render  it  void.  A  statute 
making  it  a  misdemeanor  for  any 
baker  or  manufacturer  of  bread  in 
whole  or  in  part  from  wheat  flour,  to 
sell  or  offer  to  sell  to  any  person  a  loaf 
or  loaves  of  such  bread  that  shall 
weigh  less  than  1  pound,  is  a  reason- 
able and  legitimate  exercise  of  the  po- 
lice power,  and  therefore  constitution- 
al. State  v.  Huber  (1913)  4  Boyce 
(DeL)  269,  88  Atl.  458. 

The  difficulty  of  making  a  loaf  of 
bread  conform  to  a  given  weight  is  an- 
swered by  the  Illinois  court  in  Chi- 
cago V.  Schmidinger  (1909)  248  111. 
167,  44  L.R.A.(N.S.)  632,  90  N.  E.  869, 
17  Ann.  Cas.  614,  s.  c.  on  2d  appeal 
(1910)  245  111.  317,  92  N.  E.  244,  by 
stating  that  the  purpose  of  the  ordi- 
nance was  only  to  prevent  the  sale  of 
loaves  of  bread  which  were  short  in 
weight,  and  that  there  "is  nothing  in 
the  ordinance  which  limits  the  weight 
of  a  loaf  to  a  pound,  or  the  fractional 
part  of  a  pound,  or  the  multiple  of  a 
pound.*'  This  construction  of  the  ordi- 
nance was  adopted  by  the  Supreme 
Court  of  the  United  States  upon  appeal 
(1913)  226  U.  S.  578,  57  L.  ed.  364,  33 
Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B, 
284.  The  court  in  People  v.  Wagner 
(1891)  86  Midu  594,  13  L.R.A.  286,  24 
Am.  St.  Rep.  141,  49  N.  W.  609,  as- 
sumes it  to  be  possible;  in  fact  states 
that  the  defendant  in  this  case  has 
been  able  to  bake  his  bread  so  that 
tiie  finished  loaf  met  the  requirements 
ti  the  ordinance.    It  is  stated,  how- 


ever, that  the  ordinance  "does  not  pro- 
hibit the  sale  of  bread  by  weight  if  it 
overruns,  as  it  is  claimed  it  some- 
times does,"  and  the  court  adds  what 
seems  more  problematical :  "Nor  does 
it  prohibit  the  exaction  of  an  increased 
price  by  reason  of  the  additional 
weight.  It  does  not  prohibit  the  sale 
of  a  half  or  a  quarter  or  any  other 
fraction  of  a  loaf."  Seemingly  the 
only  effect  given  the  ordinance  by  this 
construction  put  upon  it  by  the  court 
is  to  prevent  the  sale  of  bread  by  the 
loaf  unless  it  complies  with  the  ordi- 
nance, but  not  preventing  its  sale  by 
weight.  The  ordinance  in  question 
provided  that  "all  bread  of  every  de- 
scription manufacturod  by  the  bakers 
of  this  city  for  sale  shall  be  made  of 
good  and  wholesome  flour  or  meal  into 
loaves  of  1  pound,  2  pounds,  and  4 
pounds,  and  no  other."  In  sustaining 
the  validity  of  a  statute  fixing  the 
weight  of  loaves  of  bread  which  might 
lawfully  be  sold,  the  court  in  State  v. 
McCkMl  (1910)  83  Kan.  428,  111  Pac. 
477,  states  that  "allowance  is  to  be 
made  for  usual  and  ordinary  evapora- 
tion between  the  time  the  bread  is 
placed  on  sale  and  the  time  it  is  sold, 
and  common-sense  allowance  is  to  be 
made  for  slight  variations  in  weight 
as  often  above  as  below  the  standard ; 
.  .  .  but  after  these  allowances  are 
made  bread  must  be  sold  only  in  the 
prescribed  weights,  and  not  otherwise, 
unless  it  be  composed  in  chief  part  of 
rye  or  maize."  Referring  particularly 
to  the  reasonableness  of  the  statute, 
the  court  states  that  "rye  bread,  com 
bread,  fancy  bread,  and  rolls  of  the 
usual  size  are  not  within  the  statute. 
Loaves  of  bread  may  be  in  three  sizes 
— certainly  enough  to  satisfy  the  de- 
mands of  any  trade.  Unavoidable 
variations  in  size  are  not  taken  into 
account,  and  with  these  out  of  con- 
sideration the  loss  to  any  honest  baker 
from  mishaps  resulting  in  unsalable 
short-weight  loaves  will  be  infinites- 
imal. To  allow  short-weight  loaves 
to  be  sold  would  lead  to  the  baking  of 
short-weight  and  odd-weight  loaves 
for  a  purpose,  and  would  open  the  door 
to  the  very  practices  which  the  legis- 
lature sought  to  thwart." 
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See  Harwood  v.  Williamson  (1908) 
1  Sask.  L.  R.  66,  infra. 

In  State  v.  Armour  &  Co.  (1913)  27 
N.  D.  177,  L.R.A.1916E,  380,  145  N.  W. 
103S,  Ann.  CaB.  1916B,  1149,  affirmed 
in  (1916)  240  U.  S.  510,  60  L.  ed.  771, 
36  Sup.  Ct.  Rep.  440,  Ann.  Cas.  1916D,  , 
548,  there  were  a  number  of  objections 
to  a  statute  requiring:  lard,  unless  sold 
in  bulk,  to  be  put  up  in  pails  or  other 
containers  holding  1,  8,  or  5  pounds, 
net  weight,  or  some  whole  multiple  of 
these  numbers,  and  not  any  fractions 
thereof,  on  the  ground  that  such  a 
statute  was  unreasonable.  It  was 
claimed  (1)  that  the  law  was  unrea- 
sonable because  it  had  been  the  custom 
of  the  defendant,  a  packer,  and  the 
custom  of  other  packers,  for  over 
twenty  years,  to  use  gross-weight 
pails,  and  that  it  had,  therefore,  be- 
come a  settled  right  of  the  trade;  (2) 
that  the  law  was  unreasonable  because 
it  imposed  an  additional  expense  on 
the  packers,  in  that  they  must  furnish 
a  different  sized  pail  for  North  Dakota 
than  was  supplied  to  other  of  the 
states ;  (3)  that  the  law  was  unreason- 
able because,  in  any  event,  consumers 
were  not  prejudiced  by  the  sale  of 
lard  other  than  as  required  by  stat- 
ute; (4)  that  the  enforcement  of  the 
law  would  drive  the  packers  to  use 
bulk  lard  only,  and  that  this  is  un- 
sanitary. All  of  these  objections  were 
overruled,  and  the  court  concluded 
that  the  law  was  not  unreasonable, 
arbitrary,  or  capricious,  that  it  sup- 
plied a  necessary  piece  of  legislation, 
and  worked  no  hardship  on  the  defend- 
ants. 

An  ordinance  fixing  the  weight  of 
loaves  of  bread  is  not  void  for  unrea- 
sonableness because  it  makes  no  pro- 
vision for  sale  by  special  contract  of 
loaves  of  different  weights  than  those 
specified.  Chicago  v.  Schmidinger 
(1909)  243  111.  167,  44  L.R.A.(N.S.) 
632,  90  N.  E.  369,  17  Ann.  Cas.  614,  s. 
c.  on  2d  appeal  (1910)  245  111.  317, 
92  N.  E.  244,  affirmed  in  (1913)  226 
U.  S.  678,  57  L.  ed.  364,  33  Sup.  Ct. 
Rep.  182,  Ann.  Gas.  1914B,  284. 

/.  Vnlaujful  discrimination. 

An  ordinance  which  fixes  the  weight 
of  loaves  of  bread  which  may  be  sold 
is  not  invalid  because  other  food  prod- 


ucts are  not  so  regulated.  Chicago  v. 
Schmidinger  (1909)  243  111.  167,  44 
L,R.A.(N.S.)  682, 90  N.  E.  369,  17  Ann. 
Cas.  614,  s.  c.  on  2d  appeal  (1910)  245 
111.  317, 92  N.  E.  244,  affirmed  in  (1918) 
226  U.  S.  578,  57  L.  ed.  364,  33  Sup,  Ct. 
Rep.  182,  Ann.  Cas.  1914B,  284. 

A  statute  which  requires  lard,  lard 
compounds,  and  lard  substitutes,  un- 
less sold  in  bulk,  to  be  put  up  in  con- 
tainers holding,  1,  3,  or  5  pounds,  net 
weight,  or  some  whole  multiple  of 
these  numbers,  and  not  any  fraction 
thereof,  is  not  void  as  being  discrimi- 
natory. State  V.  Armour  &  Co.  (1913) 
27  N.  D.  177,  L.R.A.1916E,  380,  145 
N.  W.  1033,  Ann.  Cas.  1916B,  1149,  af- 
firmed in  (1916)  240  U.  S.  510,  60  L. 
ed.  771,  36  Sup.  Ct.  Rep.  440,  Ann.  Cas. 
1916D,  548.  In  the  appeal  from  the 
decision  of  the  North  Dakota  court  to 
the  Supreme  Court  of  the  United 
States  in  this  case,  it  was  urged  that 
the  equal  protection  clause  of  the  14th 
Amendment  was  violated  in  that  the 
statute  involved,  "arbitrarily  and  with- 
out reasonable  ground  therefor,  sin- 
gles out  lard  from  all  food  products" 
which  are  sold  in  packages,  such  as 
prints  of  butter,  packages  of  coffee, 
boxes  of  crackers,  and  the  endless 
number  of  other  products  sold  in  pack- 
age form,  when  no  natural  and  reason- 
able ground  for  excluding  them  and 
singling  out  lard  is  suggested.  In  an- 
swer to  this  argument,  the  court  states 
that  "the  range  of  discretioa  that  a 
state  possesses  in  classifying  objects 
of  legislation,  we  may  be  excused  from 
expressing,  in  view  of  very  recent  de- 
cisions. The  power  may  be  deter- 
mined by  degrees  of  evil,  or  exercised 
in  cases  where  detriment  is  specially 
experienced.  Carroll  v.  Greenwich  Ins. 
Ck).  (1905)  199  U.  S.  401,  411,  50  L.  ed. 
246,  250,  26  Sup.  Ct.  Rep.  66;  Central 
Lumber  Co.  v.  South  Dakota  (1912) 
226  U.  S.  157,  161,  67  L.  ed.  164,  169, 
38  Sup.  Ct.  Rep.  66.  The  law  of  North 
Dakota  does  not  exceed  this  power." 

In  State  v.  Co-operative  Store  Co. 
(1910)  123  Tenn.  399,  131  S.  W.  867, 
Ann.  Cas.  1912B,  248,  a  statute  requir- 
ing com  meal  to  be  sold  in  bags  or 
packages  containing  certain  specified 
weights,  unless  sold  directly  to  cus- 
tomers by  retailers  from  bulk  stock, 
and  priced  and  delivered  by  actual 
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weight  or  measure,  is  held  not  to  be 
discriminatory.  The  court  says  that 
"it  does  not  prohibit  the  manufacturer, 
the  wholesaler,  or  any  person  from 
selling  meal  in  any  bag  or  other  re- 
ceptacle or  quantity  desired  by  the 
seller  or  consumer  when  priced  and 
delivered  by  actual  weight  or  measure. 
All  persons,  whether  retailers  or  not, 
may  sell  it  in  that  way." 

A  statute  which  regulates  the  sale 
and  delivery  of  black  powder  to  coal 
mines  is  not  invalid  because  of  dis- 
crimination, from  the  fact  that  it  does 
not  refer  to  mines  of  other  minerals. 
Re  Williams  (1908)  79  Kan.  212,  98 
Pac.  777,  affirmed  in  (1912)  222  U.  S. 
415,  66  L.  ed.  253,  82  Sup.  Ct.  Rep. 
137.  The  supreme  court  of  Kansas 
states  that  the  fact  that  a  law  operates 
only  upon  a  class  does  not  make  it  in- 
valid if  the  classification  is  reason- 
able; that  it  is  sufficient  to  sustain  the 
validity  of  the  law  if  the  classification 
is  based  upon  some  differences  which 
bear  a  just  and  proper  relation  to  the 
attempted  classification,  and  is  not  a 
mere  arbitrary  selection ;  that  the  con- 
ditions in  the  coal-mining  industry  of 
the  state  are  different  than  those  re- 
lating to  other  mining  industries,  and 
may  properly  call  for  different  regula- 
tions, nor  is  this  statute  void  because 
it  relates  to  black  powder  alone.    Ibid. 

A  proviso  in  the  Kansas  statute  that 
the  act  should  not  be  construed  as  in 
any  manner  conflicting  with  any  exist- 
ing contract  of  sale  of  black  powder 
was  held  not  to  make  the  statute  re- 
pugnant to  the  14th  Amendment  to 
the  Federal  Constitutioin,  as  denying 
the  equal  protection  of  the  laws.  Wil- 
liams V.  Walsh  (1912)  222  U.  S.  415, 
56  L.  ed.  253,  32  Sup.  Ct.  Rep.  137. 

That  there  was  discrimination,  and 
for  this  reason  the  statute  involved  in 
State  V.  Armonr  Co.  (N.  D.)  supra,  was 
void  for  unreasonableness,  was  urged 
in  thjit  case  on  the  f  nrtiier  ground  that 
it  was  unreasonable  in  that  other  trad- 
ers had  been  using  gross-weight  meth- 
ods, therefore  the  venders  of  lard  were 
discriminated  against,  and  the  specific 
example  was  given  that  butchers 
weigh  paper  along  with  the  meat  and 
charge  meat  prices  for  the  paper.  To 
this  argument,  the  court  replies  that 


the  defendant  is  not  helped  thereby; 
that  the  fact  that  the  butcher  may  be 
dishonest  in  his  business  does  not  ex- 
cuse dishonest  methods  in  other  lines, 
nor  render  unreasonable  laws  to  regu- 
late them. 

IV,  VaUdtty  of  mittnioipal  ordinanoea  a» 
tetted  by  charter  autfcorily. 

The  power  of  a  municipality  to  en- 
act an  ordinance  raises  two  questions : 
one,  the  charter  power;  the  other,  the 
general  question  of  constitutional  re- 
strictions. The  latter  question  is  dis- 
cussed above  in  connection  with  stat- 
utes. The  former  or  charter  power  de- 
pends upon  the  particular  provisions 
of  the  charter,  and  cannot  be  stated  in 
any  general  way. 

A  municipality  was  held  to  have 
charter  power  to  enact  an  ordinance 
that  no  person  shall  barter,  sell,  or 
give  away  cider  in  less  quantities  than 
1  gallon,  or  permit  or  allow  the  same 
to  be  drank  at  any  store,  stand,  or 
other  place  of  sale,  although  there 
was  no  provision  in  the  statute  directly 
authorizing  the  enactment  of  such  an 
ordinance,  but  the  legislature,  after 
conferring  power  to  pass  ordinances 
for  certain  specific  purposes,  author- 
ized city  councils  "to  enact  and  make 
all  such  ordinances,  by-laws,  rules, 
and  regulations,  not  inconsistent  with 
the  laws  of  the  state,  as  may  be  ex- 
pedient for  maintaining  the  peace, 
good  government,  and  welfare  of  the 
city,  and  in  trade  and  commerce." 
Monroe  v.  Lawrence  (1890)  44  Kan. 
607,  10  L.R.A.  620,  24  Pac.  1113. 

A  municipal  ordinance  making  it  un- 
lawful for  any  person  to  barter,  sell, 
or  give  away  any  malt,  hop-tea  tonic, 
ginger  ale,  cider,  or  other  drink  of  like 
nature  in  less  quantities  than  1  gallon, 
or  to  permit  or  allow  the  same  to  be 
drank  at  any  store  or  other  place  of 
sale,  is  not  invalid  because  the  sale  of 
intoxicating  liquors  is  regulated  by 
the  laws  of  the  state,  for  the  state 
may  confer  upon  the  municipalities 
the  right  to  punish,  pursuant  to  their 
ordinances,  illegal  sales  of  intoxicat- 
ing liquor,  or  keeping  of  any  place,  or 
conducting  such  business  within  their 
limits.  Re  Jahn  (1896)  55  Kan.  696, 
41  Pac.  956. 

A  city  is  empowered  to  enact  an  or- 
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dinance  regulating  the  size  of  loaves 
of  bread,  and  requiring  the  manufac- 
turer to  mark  the  bread  with  his 
initials  or  other  mark,  under  charter 
power  "to  regulate  everything  which 
relates  to  bakers."  Guillotte  v.  New 
Orleans  (1857)  12  La.  Ann.  432. 

An  ordinance  providing  that  "no 
person  not  being  the  lessee  of  a  butch- 
er's stall  shall  sell  or  offer  for  sale  in 
market  or  in  any  other  place  any  fresh 
meat  in  less  quantities  than  one 
quarter"  is  within  the  powers  grant- 
ed to  the  municipality  in  its  charter, 
which  confers  upon  the  municipality 
power  "to  regulate  the  vending  of 
meat,  poultry,  and  vegetables."  St. 
Louis  V.  Jackson  (1857)  26  Mo.  87. 

A  municipal  ordinance  prescribing 
the  weight  of  loaves  of  bread  of  li, 
2,  and  4  pounds,  and  requiring  that  the 
weight  should  be  stamped  on  each  loaf, 
was  held  not  ultra  vires  or  unreason- 
able in  Re  Nasmith  (1883)  2  Ont  Rep. 
192.  Upon  the  authority  of  this  case 
it  was  held  in  Rex  v.  Chisholm  (1907) 
14  Out.  L.  Rep.  178,  9  Ont.  Week.  Rep. 
914,  that  a  municipal  ordinance  which 
required  bread  to  be  sold  in  1  and  3 
pound  loaves,  and  fixed  a  penalty  for 
offering  for  sale  short-weight  loaves, 
was  not  ultra  vires,  where  the  munic- 
ipality was  given  power  to  pass  by- 
laws "for  seizing  and  forfeiting  bread 
or  other  articles  when  of  light  weight 
or  short  measurements,"  and  gener- 
ally was  given  power  to  pass  by-laws 
for  inflicting  reasonable  fines  not  ex- 
ceeding $50  for  breach  of  any  by-law. 

Under  a  provision  that  the  council 
of  every  municipality  may  pass  by- 
laws for  "regulating  the  assize  of 
bread  and  preventing  the  use  of  del- 
eterious materials  in  making  bread," 
a  municipality  may  enact  an  ordinance 
providing  "that  the  assize  of  baker's 
bread  for  this  town  shall  be  the  loaf 
weighing  4  pounds,  and  the  half 
weighing  2  pounds,  and  no  person  shall 
sell  or  dispose  of  any  loaf  of  any  other 
size  or  weight."  Harwood  v.  William- 
son (1908)  1  Sask.  L.  R.  66.  The  court 
construes  this  ordinance  as  not  pre- 
venting the  sale  of  overweight  bread, 
stating  that  if  the  ordinance  be  con- 
strued to  prevent  the  sale  of  bread 
that  is  overweight  it  is  unreasonable. 


but,  construed  merely  to  prohibit  per- 
sons from  selling  underweight  or  light- 
weight bread,  the  ordinance  is  reason- 
able. The  difficulty  of  making  bread 
of  the  prescribed  weight  is  met  in  this 
opinion  by  the  statement  that  while 
this  may  be  so  there  seems  to  be  no 
difficulty  in  preparing  bread  so  that 
when  it  comes  out  of  the  oven,  and  for 
some  time  afterward,  it  may  remain  of 
the  proper  weight  or  a  little  over. 

An  ordinance  apparently  preventing 
the  sale  of  fresh  meat  in  quantities 
less  than  by  the  quarter  carcass,  un- 
less by  a  person  holding  a  valid  license 
and  in  a  place  authorized  by  the  coun- 
cil, was  sustained  as  reasonable  in  Re 
O'Meara  (1886)  11  Ont.  Rep.  603.  It 
seems  that  the  municipality  was  ex- 
pressly authorized  by  statute  to  enact 
such  an  ordinance. 

-  In  Mobile  v.  Yuille  (1841)  8  Ala. 
187,  86  Am.  Dec.  441,  where  the  power 
of  a  municipality  to  enact  the  or- 
dinance was  raised,  the  charter  of  the 
municipality  contained  a  provision 
authorizing  it  "to  license  bakers  and 
regulate  the  weight  and  price  of  bread, 
and  prohibit  the  baking  for  sale  except 
by  those  licensed."  The  court  assumes 
that  this  conferred  power  on  the 
municipality  to  enact  an  ordinance 
prescribing  the  weight  of  bread  on  a 
graduated  scale,  according  to  the 
price  of  flour,  and  requiring  the  mayor 
to  issue  his  proclamation  as  often  as 
a  change  in  the  price  of  flour  required 
ah  alteration  in  the  weight  of  bread. 
In  answer  to  the  argument  that  the 
legislature  could  not  delegate  this 
power  to  a  corporation,  the  court 
states :  "We  have  seen  that  the  mere 
creation  of  a  corporation  carries  with 
it  the  power  to  make  all  by-laws  which 
are  reasonable  and  not  contrary  to  the 
general  law  of  the  state;  it  is  also 
true  that  an  express  grant  to  pass  an 
unreasonable  or  unlawful  by-law  is 
void;  it  follows,  therefore,  most  con- 
clusively, that  the  legislature  m«^ 
grant  expressly  the  power  to  do  that 
which  the  corporation  might  do  with- 
out express  grant." 

It  was  also  held  in  Mobile  v.  Tuille 
(Ala.)  supra,  that  the  municipality 
had  power  to  inflict  a  penalty  for  a 
violation  of  the  ordinance.    The  court 
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states  that  the  right  to  enact  or- 
dinances necessarily  implies  the  pow- 
er of  enforcing  the  ordinance  by  some 
penalty. 

A  penalty  provided  in  an  ordinance 
for  the  violation  thereof,  which  con- 
sists of  a  fine  "in  itself  not  exceeding 
$50,"  was  held  void  because  it  was 
not  for  a  sum  certain  in  Mobile  v. 
Yuille  (Ala.)  supra.  The  court  states 
that  '^he  penalty  must  be  a  sum  cer- 
tain, and  cannot  be  left  to  the  ar- 
bitrary assessment  of  the  corporation 
court,  to  be  determined  according  to 
the  nature  of  the  offense.  It  is  also 
said  that,  although  the  utmost  limit 
of  the  penalty  be  fixed  beyond  which 
the  fine  cannot  extend,  it  does  not 
remove  the  objection.  The  reason  as- 
signed is  that  it  permits  the  corpora- 
tion to  be  a  judge  in  its  own  cause. 
Nor,  it  is  said,  can  the  penalty  of  a 
by-law  extend  to  forfeiture  of  goods. 


unless  such  power  be  expressly  given 
by  the  charter." 

The  validity  of  a  provision  for  the 
forfeiture  of  such  bread  as  is  not  of 
the  weight  required  by  the  ordinance 
was  doubted  also.  Mobile  v.  Yuille 
(Ala.)  supra. 

An  ordinance  which  authorized  the 
police  officers  to  enter  any  bakeshop, 
storehouse,  etc.,  where  bread  is  kept, 
to  stop  and  detain  all  bakers  carrying 
bread  for  sale,  to  examine  whether  the 
same  is  marked,  and  ascertain  the 
weight  thereof,  and  in  case  it  is  un- 
stamped or  wanting  in  weight,  or  not 
baked  according  to  the  ordinance,  to 
conduct  the  offender  before  the  record- 
er, there  to  be  dealt  with,  is  held  to 
be  no  violation  of  article  6  of  the 
Amendments  to  the  (Constitution  of  the 
United  States.  Guillotte  v.  New  Or- 
leans (1857)  12  La.  Ann.  4S2. 

W.  AB. 


METROPOUTAN  LIFE  INSURANCE  COMPANY,  Plff.  in  Err., 

V. 

WILLIE  B.  PEELER. 

Oklahoma  Supreme  Court -m-DecetMier  10,  1019. 
i—  Okla.  — >  176  Pac.  989.) 

-Insorance  —  Incontestability  —  fraud  —  public  policy. 

1.  A  provision  in  a  life  insurance  policy  that  "this  policy  (and  the  ap- 
plication therefor)  constitutes  the  entire  contract  between  the  parties 
and  shall  be  incontestable  after  one  year  from  the  date  of  its  issue,  except 
for  nonpayment  of  premiums,"  includes  fraud  on  the  part  of  the  Insured 
in  obtaininsr  the  insurance,  and,  after  one  year  from  the  date  the  policy 
is  issued,  the  insurance  company  cannot  plead  such  fraud  as  a  defense  to 
an  action  brought  by  the  beneficiary  under  the  policy  to  recover  the 
amount  thereof,  or  in  a  cross  action  to  cancel  the  policy  and  rescind  the 
insurance  contract. 

[See  note  on  this  question  beginning  tm  page  448.] 

— imblic  policy. 

2.  Such  a  provision  in  a  life  insur- 
ance policy  is  neither  unreasonable  nor 
contrary  to  public  policy. 

[See  14  R.  C.  L.  1199.] 


Headnotes  by  Tisinger,  J. 


—validity. 

8.  Such  a  provision  In  a  life  insur- 
ance policy  is  not  contrary  to  any  ex- 
press provision  of  law,  nor  contrary  to 
the  policy  of  express  law,  though  not 
expressly  prohibited,  nor  otherwise  con- 
traiy  to  good  morato. 
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Ebbob  to  the  District  Court  for  Oklahoma  County  (Clark,  J.)  to  review 
a  judgment  sustaining  plaintiff's  motion  for  judgment  on  the  pleadings, 
in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  life 
insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Embry,  Crockett,  &  Johnson,     plication,  which  by  its  terms  formed 


for  plaintiff  in  error: 

The  incontestable  clause  does  not 
prevent  tiie  defendant  from  defending 
an  action  brought  on  the  policy,  on 
the  ground  of  the  fraud  of  the  insured 
in  procuring  its  execution. 

Ritter  v.  Mutual  L.  Ins.  Co.  169  U. 
S.  139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep. 
300;  St.  Louis  &  S.  F.  R.  Co.  v.  James, 
36  Okla.  196,  128  Pac.  279;  Keys  v. 
Williamsburg  City  F.  Ins.  Co.  37  Okla. 
482,  132  Pac.  818 ;  Welch  v.  Union  Cent. 
L.  Ins.  Co.  108  Iowa,  224,  50  L.R.A. 
774,  78  N.  W.  853;  Reagan  v.  Union 
Mut.  L.  Ins.  Co.  189  Mass.  555,  2  L.R.A. 
(N.S.)  821, 109  Am.  St.  Rep.  659,  76  N. 
E.  217,  4  Ann.  Gas.  362;  New  York  L. 
Ins.  Co.  V.  Weaver,  114  Ky.  295,  70  S. 
W.  628;  Duvall  v.  National  Ins.  Co.  28 
Idaho.  356,  L.R.A.1917E,  333,  154  Pac. 
632,  Ann.  Cas.  1917E,  1112. 

Messrs.  E.  G.  McAdams  and  D.  S. 
Levy  for  defendant  in  error. 

Tisinsrer,  J.,  delivered  the  opin- 
ion of  the  court: 

On  August  8, 1916,  the  Metropoli- 
tan Life  Insurance  Company  issued 
its  policy  of  insurance  on  her  life  to 
Nannie  D.  Lloyd,  in  which  Willie  B. 
Peeler  was  named  as  beneficiary. 
On  August  10,  1917,  one  year  and 
two  days  after  the  policy  was  issued, 
the  insured  died.  Suit  was  brought 
by  the  beneficiary  against  the  insur- 
ance company  to  recover  the  amount 
of  the  policy  of  insurance,  and  a 
copy  of  the  policy  was  attached  to 
the  petition  and,  by  special  refer- 
ence, made  a  part  of  it.  This  policy 
contained  the  following  clause: 

"Incontestability. — TYm  policy 
(and  the  application  therefor)  con- 
stitutes the  entire  contract  between 
the  parties  and  shall  be  incontest- 
able after  one  year  from  the  date  of 
its  issue,  except  for  nonpayment  of 
premiums." 

The  insurance  company  defended 
the  action  brought  against  it  by  al- 
leging in  its  answer  that  the  in- 
sured, for  the  purpose  of  obtaining 
the  policy  and  defrauding  it,  falsely 
represented  to  it  in  her  written  ap- 


the  basis  of  the  insurance  and  was 
made  a  part  of  the  policy,  that  she 
had  never  had  cancer  or  tumor,  had 
never  had  any  illness  since  child- 
hood, had  never  been  attended  or 
prescribed  for  by  a  physician,  had 
never  been  confined  to  the  house  by 
illness,  and  had  never  been  an  in- 
mate of  or  visited  a  hospital  or 
sanatorium  for  treatment, — when, 
in  fact,  she  was,  during  the  month 
of  January,  1916,  afflicted  with 
cancer  of  tiie  breast,  that  she  con- 
sulted with  and  was  attended  by  a 
physician  and  surgeon  on  account 
of  this  afiiiction,  who  performed  an 
operation  removing  the  cancer, 
which  operation  resulted  in  a  per- 
sonal injury  or  deformity,  that  she 
was  an  inmate  of  a  hospital  during 
the  month  of  January,  1916,  and 
that,  for  a  long  time  after  the  can- 
cer was  removed,  she  was  confined 
to  her  home  on  account  of  the  dis- 
ease and  the  operation.  The  com- 
pany also  alleged  that  the  statements 
and  representations  so  made  by  the 
insured  to  it  were  knowingly  and 
falsely  made  by  her  with  the  fraud- 
ulent intent  to  induce  it,  and  by 
means  whereof  it  was  induced,  to 
issue  the  policy  of  insurance  on  her 
life;  and  that,  on  account  of  the 
fraud  of  the  insured  in  obtaining 
the  insurance,  the  beneficiary  named 
in  the  policy  was  not  entitled  to  re- 
cover. A  cross  petition  was  also 
filed  by  the  insurance  company,  al- 
leging substantially  the  same  facts 
and  praying  for  a  cancelation  of  the 
policy  on  the  ground  of  fraud  in  its 
procurement. 

A  motion  for  judgment  on  the 
pleadings  was  filed  by  the  benefi- 
ciary and  sustained  by  the  court. 
From  this  judgment  the  insurance 
company  appeals. 

Accepting  the  allegations  in  the 
answer  and  cross  petition  of  the  in- 
surance company  as  true,  as  they 
had  to  be  accepted  by  the  trial  court 
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in  rendering  its  judgment  on  the 
pleadings,  there  is  no  question  but 
what  the  insured  was  not  a  fit  and 
suitable  subject  for  insurance  at  the 
time  the  policy  was  issued ;  that  ill 
health  and  bodily  infirmities  of  a 
serious  character,  well  known  to  her 
■and  concealed  by  her  in  making  her 
application,  would  have  caused  the 
company  to  reject  the  application 
liad  it  laiown  of  the  same. 

The  rights  of  the  parties  to  this 
suit  are  therefore  made  to  turn  on 
the  force  and  effect  of  the  incon- 
testable clause  in  the  insurance 
policy,  which  expressly  stipulates 
that  it  "shall  be  incontestable  after 
one  year  from  the  date  of  its  issue, 
except  for  nonpajonent  of  pre- 
miums." 

It  is  to  be  presumed  that  the  in- 
surance company  had  some  purpose 
in  view  when  it  offered  to  the  in- 
sured a  policy  containing  this  stip- 
ulation and  that  the  stipulation 
its^  had  some  meaning.  It  was 
not  inserted  as  a  mere  matter 
of  form.  It  was  an  inducement  for 
the  insured  to  take  the  insurance. 
It  guaranteed  her  that  her  policy 
should  not  be  contested  after  the 
expiration  of  one  year,  provided  the 
premiums  were  paid.  It  carried 
•with,  it  the  assurance  that,  if  she 
paid  the  premiums  and  died  after 
one  year  from  the  date  it  issued,  the 
ben^lciary  selected  by  her  and  for 
-whom  she  attempted  to  provide 
would  not  be  met  with  a  contest  and 
iawsnit  to  determine  whether  the 
insurance  ever  had  any  validity  or 
force.  The  stipulation  is  broad  in 
its  terms.  There  is  only  one  condi- 
tion opon  which  the  validity  of  the 
policy  can  be  questioned  after  the 
lapse  of  a  year,  and  that  is  the  non- 
payment of  premiums.  The  mean- 
ing of  tiie  provision  is  that,  if  the 
premiums  are  paid,  the  liability 
shall  be  absolute  under  the  policy, 
and  that  no  question  shall  be  made 
of  its  original  validity.  The  lan- 
guage admits  of  no  reasonable  con- 
struction other  than  that  the  com- 
pany reserves  to  itself  the  right  to 
ascertain  all  the  matter  and  facts 
material  to  its  risk  and  the  validity 


448 


ne  Poo.  9S8.) 
of  its  contract  for  one  year,  and  lliat 
if  within  that  time  it  does  not  as- 
certain all  the  facts,  and  does  not 
cancel  and  rescind  the  contract,  it 
may  not  do  so  afterwards  upon  any 
ground  then  in  existence.  Mutual 
L.  Ins.  Co.  V.  Buford,  —  Okla.  — , 
160  Pac.  928;  Clement  v.  New  York 
L.  Ins.  Co.  101  Tenn.  22,  42  L.R.A. 
247,  70  Am.  St.  Rep.  650,  46  S.  W. 
561;  Thompson  v.  Fidelity  Mut.  L. 
Ins.  Co.  116  Tenn.  557,  6  L.R.A. 
(N.S.)  1039,  115  Am.  St.  Rep.  823, 
92  S.  W.  1098;  Wright  v.  Mutual 
Ben.  Life  Asso.  118  N.  Y.  237,  6 
L.R.A.  731,  16  Am.  St.  Rep.  749,  28 
N.  E.  186. 

It  is  urged  by  the  insurance  com- 
pany that  on  account  of  the  fraud  of 
the  insured  in  procuring  the  policy 
the  contract  of  insurance  is  null  and 
void ;  that  in  this,  as  in  other  cases, 
fraud  vitiates  tiie  agreements  and 
undertakings  based  upon  it,  and 
may  be  set  aside  at  the  instance  of 
the  party  defrauded.  It  is  true  that 
fraud  in  procuring  the  policy  would 
vitiate  it  at  the  option  and  upon  the 
motion  of  the  party  defrauded ;  but, 
under  the  stipula- 
tion in  question,  the  i!^o^?.urbiiity 
defrauded  party  -^£1?"''"''"' 
must  within  the 
year  after  the  policy  is  issued  test 
its  validity  by  exercising  his  right 
to  repudiate  and  rescind  it.  The 
stipulation  is  in  the  nature  of,  and 
serves  a  similar  purpose  as,  l^e 
statutes  of  limitation,  which  are 
sometimes  called  statutes  of  repose. 
It  creates  by  contract  a  limitation 
for  the  benefit  of  the  insured,  with- 
in which  limited  period  the  insured 
must  test,  if  ever,  the  validity  of 
the  policy. 

The  general  rule  is  announced  in 
14  R.  C.  L.  §  380,  of  the  article  on 
Insurance,  as  follows:  "A  pro- 
vision in  a  contract  of  insurance, 
limiting  the  time  in  which  the  in- 
surer may  take  advantage  of  cer- 
tain facts  that  might  otherwise 
constitute  a  good  defense  to  its  lia- 
bility on  such  contract,  precludes 
every  defense  to  the  policy  other 
than  the  defenses  excepted  in  the 
provision  itself,  including  false  an- 
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swers  in  the  application,  and  even 
fraud  where  the  time  fixed  by  the 
contract  is  not  unreasonably  short." 
Indiana  Nat.  L.  Ins.  Co.  v.  Mc- 
Ginnis,  180  Ind.  9,  45  L.R.A.  (N.S.) 
192,  101  N.  E.  289;  Great  Western 
L.  Ins.  Co.  V.  Snavely,  46  L.R.A. 
(N.S.)  1056,  124  C.  C.  A.  154,  206 
Fed.  20;  Massachusetts  Ben.  Life 
Asso.  V.  Robinson,  104  Ga.  256,  42 
L.R.A.  261,  30  S.  E.  918;  Citizens' 
L.  Ins.  Co.  V.  McClure,  138  Ky.  138, 
27  L.R.A.(N.S.)  1026,  127  S.  W. 
749;  Kansas  Mut.  L.  Ins.  Co.  v. 
Whitehead,  123  Ky.  21, 93  S.  W.  609, 
13  Ann.  Cas.  301 ;  Clement  v.  New 
York  L.  Ins.  Co.  101  Tenn.  22,  42 
L.R.A.  247,  70  Am.  St.  Rep.  650,  46 
S.  W.  561. 

It  was  said  by  the  supreme  court 
of  Tennessee,  in  the  case  of  Clement 
V.  New  York  L.  Ins.  Co.  supra: 
"Fraud  is  always  required  to  be  set 
up  promptly  when  discovered,  or  it 
may  be  treated  as  waived,  and  the 
effect  of  this  stipulation  is  that  the 
insurer  must  exercise  due  diligence 
to  discover  such  fraud  within  the 
year,  and,  if  it  fails  to  do  so,  it  will 
treat  it  aA  waived,  and  no  inquiry 
will  be  made  or  allowed  into  such 
matters." 

But  the  insurance  company  con- 
tends that  this  stipulation  is  void, 
being  against  public  policy,  and  that 
the  interpretation  and  construction 
we  have  given  it  is  repugnant  to  § 
973,  Revised  Laws  1910,  which 
reads:  "All  contracts  which  have 
for  their  object,  directly  or  indirect- 
ly, to  exempt  anyone  from  respon- 
sibility for  his  own  fraud,  or  wilful 
injury  to  the  person  or  property  of 
another  or  violation  of  law  whether 
wilful  or  negligent,  are  against  the 
policy  of  the  law." 

This  contention,  it  seems  to  us,  is 
based  upon  an  entire  misconception 
of  the  object  and  meaning  of  the 
stipulation.  It  was  not  a  stipulation 
to  exempt  anyone  from  responsibil- 
ity for  his  own  fraud.  On  the  con- 
trary, it  recognizes  the  possibility 
of  fraud,  but  provides  ample  time 
and  opportunity  within  which  it 
may  be  established. 

Under  the  titie  "Life  Insurance," 


26  Cyc.  p.  873,  the  following  is  stat- 
ed as  the  rule :  "A  clause  now  often 
inserted  in  policies,  that  after  being 
in  force  a  specified  time  they  shall 
not  be  disputed  or  shall  be  incon- 
testable, precludes  any  defense  after 
the  stipulated  period  on  account  of 
false  statements  which  were  war- 
ranted to  be  true,  even  though  they 
were  made  fraudulently." 

And  that  such  a  clause  Is  not 
against  public  policy  as  applied  to 
the  defense  of  fraud,  see  Massa- 
chusetts Ben.  Life  Asso.  v.  Robin- 
son, 104  Ga.  256,  42  L.R.A.  261,  30 
S.  E.  918;  Murray  v.  State  Mut.  L. 
Ins.  Co.  22  R.  I.  524,  53  L.R.A.  742, 
48  Atl.  800;  Union  Cent.  L.  Ins.  Co. 
V.  Fox,  106  Tenn.  347,  82  Am.  St. 
Rep.  885,  61  S.  W.  62 ;  Patterson  v. 
Natural  Premium  Mut.  L.  Ins.  Co. 
100  Wis.  118,  42  L.R.A.  253,  69  Am. 
St.  Rep.  899,  75  N.  W.  980. 

As  was  said  by  the  supreme  court 
of  Georgia  in  the  case  of  Massa- 
chusetts Ben.  Life  Asso.  v.  Robin^ 
son,  104  Ga.  273,  42  L.R.A.  261,  30 
S.  E.  918;  "Where  parties  enter 
into  a  contract  which  from  it& 
nature  affords  an  opportunity  to- 
one  party  to  perpetrate  a  fraud 
upon  another,  and  it  is  stipulated 
therein  that  the  party  who  is  liable 
to  be  defrauded  shall  have  a  speci- 
fied time  in  which  to  make  inquiry 
as  to  the  acts  and  conduct  of 
the  other  party,  he  is  on  notice,, 
by  the  very  terms  of  the  contract 
itiself,  that  fraud  may  be  involved 
in  it,  and  the  duty  is  upon  him 
to  commence  at  once  an  investi- 
gation into  the  acts,  conduct,  and 
representations  of  the  other  party; 
and,  if  the  time  fixed  is  such  that 
the  information  which  would  show 
that  the  fraud  had  been  perpetrated 
could  have  been,  by  the  exercise  of 
ordinary  diligence,  obtained,  then 
the  parties  are  bound  by  their  con- 
tract as  to  time,  and  after  the  lapse 
of  that  time  fraud  is  no  longer  a  de- 
fense. This  does  not  violate  in  any 
way  the  well-settled  principle  that 
fraud  is  to  be  abhorred,  vitiates 
everything  it  touches,  and  the  per- 
son guilty  of  it  is  not  to  be  counte- 
nanced in  any  way  by  the  courts. 


Digitized  by 


Google 


METBOPOUTAN  L. 

(—  0*la.  — , 

IVhile  all  this  is  true,  it  is  equally 
well  settled  that  a  coi^tract  which 
has  for  its  foundation  a  wilful  fraud 
may  become  vitalized  and  enforce- 
able by  the  negligence  of  the  parly 
who  was  the  victim  of  the  fraud." 

In  the  case  of  Wright  v.  Mutual 
Ben.  Life  Asso.  43  Hun,  61,  in  con- 
struing a  similar  stipulation,  the 
court  said :  "A  stipulation  like  the 
one  under  consideration  ought  to  be 
an  incentive  for  the  insurer  to  exer- 
cise vigilance  and  good  faith  in  in- 
vestigating the  truth  or  falsity  of 
the  representations  upon  which  the 
polity  is  issued  while  the  matter  is 
fresh.  The  witnesses  are  all  alive, 
and  the  exact  truth  can,  if  ever,  be 
ascertained;  and  the  stipulation 
prevents  the  insurer  from  lying  by 
and  receiving  the  premiums  during 
the  life  of  the  insured,  and  after  his 
death,  when  the  good  faith  and  truth 
of  his  representations  cannot  be  sup- 
ported by  his  oath,  contesting  the 
policy  upon  the  ground  that  the  in- 
sured's representations  were  false 
or  unlme.  Such  a  stipulation  is 
neither  unreasonable^  nor  contrary 
to  public  policy." 

In  afSrming  this  decision  the 
court  of  appeals  of  the  state  of  New 
York  (118  N.  Y.  237,  6  L.R.A.  731, 
16  Am.  St.  Rep.  749,  23  N.  E.  186), 
speaking  through  Mr.  Justice  Pot- 
ter, said :  "No  doubt  the  defendant 
held  it  out  as  an  inducement  to  in- 
surance by  removing  the  hesitation 
in  the  minds  of  many  prudent  men 
ai^inst  paying  ill-afforded  pre- 
miums for  a  series  of  years,  when 
in  the  end,  and  after  the  payment  of 
premiums,  the  death  of  the  insured, 
and  the  loss  of  his  and  the  testimony 
of  others,  the  claimant,  instead  of 
receiving  the  promised  insurance, 
may  be  met  by  an  expensive  law- 
suit to  determine  that  the  insurance 
which  the  deceased  has  been  paying 
for  through  many  years  has  not,  and 
never  had,  an  existence,  except  in 
name.  While  fraud  is  obnoxious 
and  should  justly  vitiate  all  con- 
tracts, the  courts  should  exercise 
care  that  fraud  and  imposition 
should  not  be  successful  in  annul- 
ling an  agreement  to  the  effect  that. 
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if  cause  be  not  found  and  charged 
within  a  reasonable  and  specific 
time,  establishing  the  invalidity  of 
the  contract  of  insurance,  it  should, 
thereafter  be  treated  as  valid. 
Hence  I  fail  to  perceive  any  error 
in  the  disposition  made  of  this  ques- 
tion in  the  court  below." 

We  conclude  that  the  stipulation 
in  question  is  not 
against  public  pol- 
icy, and  that  it  is  not  repugnant  to 
§  973,  Revised  Laws  1910. 

It  is  further  contended  by  the  in- 
surance company  that  the  stipula- 
tion in  question  is  in  vicriation  by  § 
977,  Revised  Laws  1910,  which 
reads :  "Every  stipulation  or  condi- 
tion in  a  contract,  by  which  any 
party  thereto  is  restricted  from  en- 
forcing his  rights  under  the  contract 
by  the  usual  legal  proceedings  in  the 
ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus 
enforce  his  rights,  is  void." 

It  contends :  First,  that  by  this 
stipulation  it  is  restricted  from  en- 
forcing its  rights  under  the  con- 
tract, and,  second,  that  inasmuch  as 
a  party  may,  under  the  general  Stat- 
ute of  Limitations  (Rev.  Laws  1910, 
§  4657) ,  commence  an  action  for  re- 
lief on  the  ground  of  fraiid  within 
two  years  from  the  discovery  of  the 
fraud,  the  stipulation  making  the 
policy  "incontestable  after  one  year 
from  the  date  of  its  issue"  is  void 
where  fraud  in  its  procurement  is 
relied  on  as  a  defense  against  a  suit 
to  recover  on  the  policy,  and  where 
a  cross  petition  is  also  begun  to  re- 
scind the  contract  and  cancel  the 
policy  on  that  ground. 

The  first  contention  is  wholly  un- 
tenable. The  insur- 
ance company  is  not  -»•»**•*»"• 
restricted  by  tiie  stipulation  from 
enforcing  its  rights  under  the  con- 
tract by  the  usual  legal  proceedings 
in  the  ordinary  tribunals.  In  fact, 
it  is  now  engaged  in  an  effort  to  en- 
force what  it  deems  to  be  its  rights 
under  the  contract.  As  was  said  by 
Mr.  Justice  Kane  in  the  case  of  Voris 
V.  Hall,  —  Okla.  — ,  175  Pac.  220: 
"The  section  ...  is  not  directed 
against    stipulations    in    contracts 
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which  restrict  the  rights  of  the  par- 
ties to  pursue  the  usual  legal  reme- 
dies in  the  ordinary  tribunal,  etc., 
but  against  stipulations  or  condi- 
tions by  which  any  party  to  a  con- 
tract is  restricted  from  enforcing 
his  rights  under  the  contract,  by  the 
usual  le^  proceedings,  etc.  There 
is  no  stipulation  or  condition  con- 
tained in  either  of  these  contracts 
by  which  any  party  thereto  is  re- 
stricted from  enforcing  his  rights 
under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribu- 
nals, and  the  fact  that  the  parties 
are  now  ehgaged  in  an  effort  to 
enforce  what  they  deem  to  be  their 
respective  rights  under  the  contract 
by  legal  proceedings  in  the  ordinary 
tribunals  of  the  state  furnishes  the 
most  convincing  proof  that  this  is 
so." 

The  second  contention  presents  a 
more  difficult  question.  The  period 
fixed  by  law  within  which  an  action 
may  be  brought  for  relief  on  the 
ground  of  fraud  is  for  the  benefit 
and  protection  of  the  parties  inter- 
ested in  the  contract.  Ordinarily, 
and  in  the  absence  of  prohibitory 
statute,  it  is  competent  for  them  to 
stipulate  that  the  time  given  them 
by  the  law  within  which  they  may 
act  shall  be  shortened  or  lengthened 
as  they  may  agree.  Statutes  of  lim- 
itations may  be  waived  by  agree- 
ment for  a  definite  or  limited  time, 
or  for  an  indefinite  or  unlimited 
time.  State  Loan  &  T.  Co.  v. 
Cochran,  130  Cal.  245,  62  Pac.  466, 
600;  Wells  F.  &  Co.  v.  Enright,  127 
Cal.  669, 49  L.R.A.  647,  60  Pac.  439 ; 
Smith  v.  Lawrence,  38  Cal.  24,  99 
Am.  Dec.  344 ;  Holman  v.  Omaha  B. 
&  Bridge  Co.  117  Iowa,  268,  62 
L.B.A.  395,  94  Am.  St.  Bep.  293,  90 
N.  W.  833 ;  Webber  v.  Williams  Col- 
lege, 23  Pick.  302 ;  Mann  v.  Cooper, 
2  App.  D.  C.  226;  Bridcres  v. 
Stephens,  132  Mo.  524,  84  S.  W.  555 ; 
Quick  v.  Corlies,  39  N.  J.  L.  11 ; 
State  Trust  Co.  v.  Sheldon,  68  Vt. 
259,  35  Atl.  177;  Re  Board  of  Edu- 
cation, 35  Okla.  733,  130  Pac.  951; 
Blumle  V.  Kramer,  14  Okla,  866,  79 
Pac.  215. 

Section  977,  Revised  Laws  1910, 


relied  on  by  the  insurance  company^ 
is  a  statement  of  the  common-law 
rule  that  a  private  agreement  to 
avoid  a  public  statute  is  against 
public  policy  and  void.  The  excep- 
tion to  the  rule  is  that,  where  no 
principle  of  public  policy  is  violated, 
parties  are  at  liberty  to  forego  the 
protection  of  the  law. 

Whether  a  party,  not  acting  in  a 
representative  capacity,  invokes  a 
limitation  created  by  statute  and 
which  will  operate  in  his  favor,  if 
invoked,  is  a  privilege  which  he  may 
or  may  not  exercise,  as  he  chooses. 
He  is  not  under  any  obligation  to 
the  state  or  towards  third  persons 
to  plead  it.  It  does  not  extinguish  a 
debtor's  obligation.  Unless  relied 
on  or  pleaded,  it  neither  extin- 
guishes an  obligation  nor  prolongs 
or  shortens  the  time  for  asserting  a 
right. 

It  was  said  in  State  Trust  Co,  v. 
Sheldon,  68  Vt.  260,  36  Atl.  177: 
"Statutory  provisions  designed  for 
the  benefit  of  individuals  may  be 
waived ;  but,  where  l^e  enactment  is 
to  secure  general  objects  of  policy 
or  morals,  no  consent  will  render  a 
noncompliance  with  the  statute  ef- 
fectual. The  statute  limiting  the 
time  within  which  actions  shall  be 
brought  is  for  the  benefit  and  re- 
pose of  individuals,  and  not  to  se- 
cure general  objects  of  policy  or 
morals.  Its  protection  may  there- 
fore be  waived  in  legal  form  by 
those  who  are  entitled  to  it,  and  such 
waiver,  when  acted  upon,  becomes 
an  estoppel  to  plead  the  statute." 

But  the  limitation  provided  by- 
statute  within  which  an  action  may 
be  brought  for  relief  on  the  ground 
of  fraud  is  modified  and  controlled 
by  the  general  insurance  law  of  the 
state,  adopted  by  the  legislature  in 
1909,  in  so  far  as  it  affects  life  in- 
surance policies  issued  or  delivered 
in  this  state.  Section  3470,  Re- 
vised Laws  1910,  reads :  "No  policy 
of  life  insurance  shall  be  issued  or 
delivered  in  tiiis  state,  or  be  issued 
by  a  life  insurance  company  organ- 
ized under  the  laws  of  this  state,  un- 
less the  same  shall  at  least  provide 
in  substance  the  following:    .    .    . 
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Third.  That  the  policy,  together 
with  the  application  therefor,  a 
copy  of  which  application  shall  be 
indorsed  upon  or  attached  to  the 
policy  and  made  a  part  thereof,  shall 
constitute  the  entire  contract  be- 
tween the  parties  and  shall  be  in- 
contestable after  two  years  from  its 
date,  except  for  nonpayment  of 
premiums  and  except  all  violations 
of  the  conditions  of  the  policy  relat- 
ing to  the  naval  or  military  service 
in  time  of  war;  provided,  that  the 
application  therefor  need  not  be  at- 
tached to  any  policy  containing  a 
clause  making  the  policy  incontest- 
able from  date  of  issue." 

This  statute  makes  no  reference 
to  fraud  in  the  procurement  of  the 
policy,  or  to  the  time  of  the  discov- 
ery of  the  fraud.  Its  evident  pur- 
pose and  its  effect  are  that  every 
policy  of  life  insurance  issued  or 
delivered  in  the  state  shall  provide 
that  it  shall  be  incontestable  after 
two  years  from  its  date,  at  the  most. 
The  words  used  in  the  statute,  "un- 
less the  same  shall  at  least  provide 
in  substance  .  .  .  that  the  policy 
shall  be  incontestable  after  two 
years  from  its  date,"  admit  of  no 
other  construction.  The  words  "shall 
at  least  provide,"  when  read  with 
the  contest,  show  that  the  evident 
legislative  intent  was  to  make  the 
maximum  limit  of  time  within 
which  a  policy  might  be  contestable 
two  years,  leaving  it  for  the  par- 
ties to  the  insurance  contract  to  fix 
a  lesser  time,  if  they  so  agreed.  And 
the  same  paragraph  of  the  section, 
in  its  proviso,  makes  it  unnecessary 
to  attach  to  the  policy  the  applica- 
tion therefor  where  it  contains  a 
clause  making  the  policy  incontest- 
able from  date  of  issue. 

This  construction  is  borne  out  by 
the  section  immediately  following 
the  one  under  discussion.  Section 
3471.  Revised  Laws  1910,  reads: 

"No  policy  of  life  insurance  shall 
be  issued  or  delivered  in  this  state 
.  .  .  if  it  contains  any  of  the  fol- 
lowing provisions: 

"First.  A  provision  limiting  the 
time  within  which  any  action  at  law 
or  in  equity  may  be  commenced  to 
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less  than  three  years  after  the  cause 

of  ar'tion  shall  accrue.    .    .    . 

"Ihird.  In  the  event  of  the  ma- 
turity of  any  policy  after  tiie  expir- 
ation of  the  contestable  period  there- 
of, a  provision  for  any  mode  of 
settlement  after  maturity  of  less 
value,  according  to  the  company's 
published  rates  therefor,  than  the 
amount  insured  on  the  face  of  the 
poliqr,  ete." 

.  As  authority  for  this  construc- 
tion of  the  meaning  of  the  words 
"at  least,"  when  read  with  the  con- 
text, see  Courson  v.  Parker,  39  W. 
Va.  521,  20  S.  E.  583;  Hernandez  v. 
His  Creditors,  57  Cal.  333,  334; 
Warren  Mfg.  Co.  v.  Hoffman,  62 
Md.  165,  170. 

The  limitation  as  to  action  for  re- 
lief on  account  of  fraud  being  thus 
modified  by  statute  especially  ap- 
plicable to  life  insurance  contracts, 
it  was  competent  for  the  insurance 
company  and  the  insured  to  stipu- 
late, in  the  policy  declared  on  in  this 
case,  that  it  should  be  incontestable 
after  one  year  from  the  date  of  its 
-issue,  ete.  And  such  a  stipulation 
did  not  in  any  manner  limit  the 
time  in  which  the  insurance  com- 
pany might,  under  the  contract  and 
by  the  usual  proceedings  in  the  ordi- 
nary tribunals,  enforce  ite  rights. 

We  are  inclined,  also,  to  agree 
with  the  views  of  the  supreme  court 
of  Kentucky,  in  the  case  of  Citizens* 
L.  Ins.  Co.  V.  McClure,  138  Ky.  147, 
27  L.R.A.(N.S.)  1026,  127  S.  W. 
749,  when,  in  construing  a  similar 
stipulation,  the  court  said:  "The 
question  of  limitation  has  no  proper 
place.  .  .  .  Indeed,  statutes  of 
limitations  apply  to  actions,  and 
not  defenses;  so  discussion  of  the 
Statute  of  Limitations  in  this  case 
would  therefore  be  irrelevant.  It  is 
not  claimed  by  appellee  that  appel- 
lant's defense  is  barred  by  limita- 
tion. The  sole  question  is,  Does  the 
stipulation  of  the  policy  in  question 
preclude  appellant  from  making  the 
defense  set  up  in  the  answer?  The 
fact  that  the  effect  of  holding  the 
policy  incontestable  would  be  to  ex- 
clude a  defense  that  would  be  good 
if  the  policy  were  not  incontestable 
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is  beside  the  question.  It  is  incon- 
testability of  IJie  policy,  and  not  the 
limitation,  that  bars  the  defense. 
The  parties  to  tYis  contract  of  insur- 
ance in  making  it  incontestable,  as 
in  the  policy  provided,  did  not  sub- 
stitute a  shorter  period  of  limitation 
for  that  provided  by  the  statute. 
The  stipulation  has  no  reference 
to  limitation,  but  to  a  "waiver  by 
the  insurer  of  the  right  of  defense 
on  the  ground  of  fraud  that  may 
have  been  practised  by  the  insured 
in  obtaining  the  policy,  in  consider- 
ation of  the  latter's  making  pajrment 
of  premiums  as  required  by  the 
policy;  the  time  for  the  policy  to 
become  incontestable  being  fixed 
as  of  the  payment  of  the  second  pre- 
mium, to  give  the  insurer  time  to 
satisfy  itself  that  no  fraud  was 
committed  by  the  insured.  If,  with- 
in that  time,  discovery  of  the  fraud 
is  made,  the  policy  may  be  canceled 
by  the  insurer,  without  suit,  under 
another  provision  of  the  policy; 
but  if  no  fraud  is  discovered,  or,  if 
discovered,  the  policy  is  not  canceled 
before  the  pajrment  of  the  second 


premium,  and  the  insured  dies  after 
the  policy  becomes  incontestable,  de- 
fense cannot  be  made  by  the  insurer, 
to  an  action  on  the  policy,  on  the 
ground  that  it  was  procured  by 
fraud  on  the  part  of  the  insured. 
The  provision  as  to  incontestability 
seems  to  be  a  most  reasonable  one. 
It  is  fair  both  to  insurer  and  insured, 
for  it  is  calculated  to  make  the 
former  diligent  in  investigating  the 
truth  or  falsity  of  the  stat^ents 
made  in  the  applitotion  for  the  pol- 
icy, and  affords  time  for  the  investi- 
gation ;  while  to  the  latter  it  furnish- 
es an  incentive  to  promptness  in 
pajringtiie  second  and  all  subsequent 
premiums  and  gives  assurance  that 
in  his  incontestable  policy  he  has 
a  safe  investment  by  which  those 
dependent  upon  him  may  be  benefit- 
ed after  his  death.  There  is  nothing 
in  such  a  stipulation  hurtful  to  the 
rights  of  the  parties,  or  contrary 
to  public  policy." 

The  judgment  of  the  trial  court 
is  affirmed. 

All  the  Justices  concur. 


ANNOTATION. 

buorance:  incontettable  claiue  aa  excluding  a  defense  baaed  iqpon  pubBc 

policy. 


I.  Where  insured  was  committing  on- 
lawful  act  or  was  executed,  448. 
n.  In  case  of  suicide,  460. 
III.  Where  there  is  a  want  of  insurable 

interest,  462. 
rv.  In  case  of  fraud,  462. 

As  indicated  by  the  title  this  note 
intends  collecting  cases  involving 
facts  on  the  face  of  which  it  would 
have  been  against  public  policy  to 
have  permitted  a  recovery,  and  to  show 
the  effect  of  the  incontestable  clause 
in  such  a  situation. 

J.  Where  insured  woe  oommitUng  unlaio- 
ful  act  or  waa  executed. 

In  Supreme  Lodge,  K.  P.  v.  Overton 
(1919)  —  Ala.  — ,  —  AX.R.  — ,  82  So. 
448,  the  defense  that  the  insured  was 
killed  as  an  escaping  felon  under 
death  sentence  was  held  not  available 
to  the  insurer,  the  court  holding  that 


the  incontestable  clause  involved  was 
valid,  and  not  against  public  policy, 
and  that  it  estopped  the  insurer  from 
setting  up  such  a  defense. 

The  conclusion  in  this  case  was 
based  in  part  on  the  decision  in  Weil 
V.  Travelers'  Ins.  Co.  (1918)  —  Ala. 
App.  — ,  80  So.  852,  which  upon  the 
authority  of  Mutual  L.  Ins.  Co.  v.  Love- 
joy  (Ala.)  infra,  II.,  reversed  the  ap- 
pellate court's  decision  in  (1916)  — 
Ala.  App.  — ,  80  So.  348,  where  it  was 
held  that  a  clause  providing  that  if 
"this  policy  matures"  after  two  years, 
payment  of  the  sum  insured  shall  not 
be  disputed,  was  by  its  terms  depend- 
ent upon  the  maturity  of  the  policy  in 
a  manner  within  the  contemplation  of 
the  parties,  and  that  there  was  no  ma- 
turity by  reason  of  l^e  legal  execution 
of  the  insured. 

In  United  Order,  6.  C.  v.  Overton 
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(•919)  —  Ala.  — ,  —  A.L.R.  — ,  83 
So.  59,  which  was  an  action  against 
insurer  for  the  same  death  that  was 
involved  in  Supreme  Lodge,  K.  P.  t. 
Overton  (Ala.)  supra,  the  doctrine  of 
the  latter  case  was  not  questioned  by 
the  court;  but  the  decision  was  in 
favor  of  the  insurer  upon  the  srround 
that  the  incontestable  clause  was  not 
pleaded. 

And  in  Sun  L.  Ins.  Co.  v.  Taylor 
<1900)  108  Ky.  408,  94  Am.  St.  Rep. 
383,  66  S.  W.  668,  the  insurer  was  held 
precluded,  after  the  expiration  of 
three  years,  from  setting  up  the  de- 
fense that  the  insured  died  in  conse- 
quence of  his  own  criminal  action  in 
committing  an  assault,  where  the  pol- 
icy provided  that  if  the  insured  should 
die  three  or  mor^  years  after  its  date, 
it  should  be  incontestable,  although  it 
provided  in  a  prior  clause  that  the 
policy  should  be  void  if  the  insured 
should  die  in  consequence  of  his  own 
criminal  act.  The  court  said:  "It  is 
insisted  that  the  twelfth  clause  of  the 
policy,  which  we  have  quoted,  does  not 
render  it  incontestable  where  the  in- 
sured died  in  consequence  of  his  own 
criminal  action;  that  the  parties  did 
not  intend  by  that  provision  of  the 
policy  to  render  unavailable  a  defense 
based  on  a  violation  of  law  which  was 
made  a  breach  of  the  policy  by  its 
terms,  but  that  the  provision  as  to  the 
incontestable  nature  was  that  it  should 
not  be  contested  for  misrepresenta- 
tions in  securing  it.  The  language 
providing  that  the  policy  should  b6  in- 
contestable does  not  restrict  it  to  any 
particular  grounds  of  contest,  but  it 
is  broad  and  comprehensive  enough  to 
embrace  any  and  every  defense  which 
might  have  been  made  to  it  before  the 
expiration  of  three  years.  To  say  that 
it  has  reference  to  one  defense,  and 
not  to  another,  is  writing  into  the  pol- 
icy terms  which  the  very  language  of 
it  excludes.  In  construing  a  contract, 
the  whole  must  be  taken  together,  in 
order  to  determine  the  intention  of 
the  contracting  parties.  It  is  not  rea- 
sonable to  suppose  that  a  party  would 
take  out  a  policy  of  insurance  with  the 
view  of  committing  suicide,  or  to  lose 
his  life  by  some  criminal  action,  three 
years  after  the  delivery  of  the  policy. 
6  A.I>.B^-29. 


Neither  would  it  be  supposed  that  he 
would  attempt  to  practise  a  fraud  upon 
the  insurance  company  in  that  way. 
Forfeitures  are  not  favored  by  the  law. 
The  insured  is  never  permitted  to  se- 
lect the  terms  used  in  a  policy  of  in- 
surance, and  the  rule  is  that  in  con- 
struing a  policy  wherein  its  terms 
render  doubtful  its  meaning,  a  con- 
struction must  be  given  which  is 
favorable  to  the  party  insured ;  and,  in 
addition  thereto,  if  the  policy  contain 
inconsistent  or  contradictory  provi- 
sions, force  must  be  given  to  those  that 
sustain,  rather  than  to  those  which 
forfeit,  the  contract.  .  .  .  Under 
these  rules  of  interpretation  we  must 
conclude  that  it  was  the  intention  of 
the  parties  to  the  contract  that  the 
policy  was  to  be  incontestable  after 
three  years,  notwithstanding  the  in- 
sured might  then  die  from  his  own 
criminal  action." 

It  has  been  held,  however,  in  some 
cases,  that  a  clause  making  a  life  in- 
surance policy  incontestable  does  not 
prevent  the  insurer  from  contesting 
its  liability  on  the  ground  that  the  in- 
sured was  executed  for  a  crime.  Scar- 
borough V.  American  Nat.  Ins.  Co. 
(1916)  171  N.  C.  353,  L.R.A.1918A, 
896,  88  S.  E.  482,  Ann.  Cas.  1917D, 
1181;  Collins  v.  Metropolitan  L.  Ins. 
Co.  (1905)  27  Pa.  Super.  Ct.  853;  and 
a  like  view  was  held  in  Collins  v.  Met- 
ropolitan L.  Ins.  Co.  (1907)  133  111. 
App.  326,  reversed  on  other  grounds  in 
(1907)  232  111.  37,  14  L.R.A.(N.S.)  356, 
122  Am.  St.  Rep.  54,  83  N.  E.  542,  18 
Ann.  Cas.  129. 

The  court,  in  Scarborough  v.  Ameri- 
can Nat.  Ins.  Co.  (N.  C.)  supra,  said 
that  the  term  "incontestable"  meant 
that  the  provisions  of  the  policy  would 
not  be  contested,  not  that  the  insurer 
agreed  to  waive  the  right  to  defend 
itself  against  a  risk  which  it  never 
assumed ;  and  held  that  the  policy  did 
not  cover  the  risk  of  execution  for  vio- 
lation of  law,  although  such  risk  was 
not  expressly  excepted. 

And  the  court  in  Collins  v.  Metro- 
politan L.  Ins.  Co.  (Pa.)  supra,  said: 
"The  learned  counsel  for  the  appellant 
contends  that  the  effect  of  the  clause 
in  the  policy,  'after  two  years  this 
policy  shall  be  noncontestable  except 
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for  the  nonpayment  of  premiums  as 
stipulated  or  for  fraud,'  is  to  deprive 
the  insurer,  after  the  expiration  of  the 
period  -mentioned,  of  every  defense 
founded  in  the  express  provisions  of 
the  contract  or  the  law  applicable  to 
such  contracts,  against  any  claim  that 
may  be  made  by  the  insured  or  his 
legal  representatives.  We  cannot  give 
this  clause  that  effect.  By  its  terms, 
it  is  not  the  claim  presented  by  the 
assured,  irrespective  of  the  cause  of 
death,  which  is  made  incontestable;  it 
is  merely  the  validity  of  the  policy,  as 
an  obligation  binding  upon  the  com- 
pany. The  two  years  having  expired, 
the  company  could  not  escape  liability 
by  showing  that  the  insured,  at  the 
time  the  contract  was  made,  had  mis- 
takenly, not  fraudulently,  made  mis- 
statements as  to  his  family  history  or 
age.  The  effect  of  the  stipulation  in 
question  was  not  to  change  the  cove- 
nants of  tiie  contract  at  the  expiration 
of  two  years.  Those  covenants  are 
still  the  contract  of  the  parties,  and 
the  liability  of  this  defendant  is  that 
which  under  the  law  to  such  covenants 
attaches.  .  .  .  The  question,  there- 
fore, is  whether  an  ordinary  life  pol- 
icy, containing  no  applicable  special 
provisions,  is  a  binding  contract  to 
insure  against  a  legal .  execution  for 
crime.  Had  the  policy  expressly  in- 
sured against  this  risk, — ^that  is,  that 
in  consideration  of  the  insured  paying 
a  certain  sum  of  money,  year  by  year, 
the  company  would,  in  the  event  of  his 
committing  capital  felony,  and  being 
tried,  convicted,  and  executed  for  that 
felony,  pay  to  his  legal  representatives 
a  certain  sum  of  money, — such  a  con- 
tract could  not  be  sustained.  It  must 
be  held  to  be  void  upon  principles  of 
public  policy.  ...  A  contract  the 
tendency  of  which  is  to  endanger  the 
public  interests  or  injuriously  affect 
the  public  good,  or  which  is  subver- 
sive of  sound  morality,  ought  never  to 
receive  the  sanction  of  a  court  of  jus- 
tice, or  be  made  the  foundation  of  its 
judgment.  As  a  life  policy  which  ex- 
pressly covenanted  against  a  legal  exe- 
cution of  the  insured  for  crime  would 
be  void  as  against  public  policy,  so 
an  ordinary  policy,  containing  no  ap- 
plicable special  provisions,  is  not  to 
be  construed  as  insuring  against  such 


a  risk.  Public  policy  forbids  the  inser- 
tion in  the  contract  of  a  condition 
which  would  tend  to  induce  crime,  and 
as  it  forbids  the  introduction  of  such 
a  stipulation,  it  also  forbids  tiie  en- 
forcement of  a  contract  under  circum- 
stances which  cannot  be  lawfully  stip- 
ulated for.  .  .  .  The  reason  for  the 
refusal  of  the  courts  to  aid  one  who 
founds  his  cause  of  action  upon  his 
own  criminal  act  is  because  of  the 
public  interests  involved,  which  re- 
quire that  the  laws  against  crime  be 
enforced,  and  that  the  courts  aid  no 
man  to  take  a  profit  from  their  viola- 
tion. The  rule  is  enforced  upon  the 
ground  of  public  policy  alone,  and  not 
out  of  consideration  for  the  defend- 
ant, to  whom  the  advantage  is  inci- 
dental." 

II.  In  cage  o/  mtUHde. 

In  some  states  policies  including, 
the  risk  of  suicide  are  expressly  fa- 
vored, and  statutes  forbid  the  except- 
ing of  such  a  risk  from  the  policy. 
This  note  does  not  include  cases  where 
it  expressly  appears  that  suicide  was 
not  regarded  as  a  crime,  or  regarded 
in  such  a  light  that  the  insurance  of 
such  a  risk  might  have  been  consid- 
ered against  public  policy. 

It  will  be  observed  that  in  some  of 
the  cases  cited  in  this  subdivision,  the 
contention  against  the  applicability  of 
the  incontestable  clause  is  not  so  much 
that  it  would  be  contrary  to  public  pol- 
icy to  permit  a  recovery  in  case  of 
suicide,  but  that  suicide  is  a  risk  en- 
tirely beyond  the  scope  of  the  policy. 

In  Mutual  L.  Ins.  Co.  v.  Lovejoy 
(1917)  —  Ala.  — ,  L.R.A.1918D,  860, 
78  So.  299,  relied,  upon  in  Supreme 
Lodge,  K.  P.  V.  Overton  (1919)  —  Ala. 
— ,  —  A.L.R.  — ,  82  So.  443,  a  clause 
making  a  policy  incontestable  after 
two  years  was  held  to  preclude  the 
insurer  from  asserting  the  defense 
of  suicide.  The  court  said:  "To  al- 
low the  insurance  company  to  set  up 
this  defense,  in  order  to  defeat  the  ac- 
tion, would  be  to  ignore  this  clause  of 
the  contract,  or  to  make  and  enforce 
a  new  contract  for  the  parties.  With- 
out either  affirming  or  denying  that 
suicide  while  sane  is  a  crime,  or  that 
it  is  not  within  the  risk  of  a  life  in- 
surance policy  unless  expressly  so  pro- 
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vided,  or  that,  if  so  provided,  the  pro- 
Tision  would  be  void  as  against  public 
policy,  we  hold  that  the  object  and 
effect  of  the  incontestable  clause  is  to 
prevent  any  such  questions  from  aris- 
ing:, or  being  set  up  by  the  insurer  as 
a  defense  to  an  action  on  the  contract, 
after  the  death  of  the  insured.  We  fail 
to  see  why  such  a  clause  or  provision 
is  not  valid,  or  why  the  courts  should 
not  enforce  it  We  cannot  presume, 
in  the  absence  of  proof,  that  either 
party  to  the  contract  intended  to  vio- 
late the  law,  or  to  make  a  contract 
against  public  policy.  If  parties  to 
an  insurance  contract  or  any  other 
contract  should  attempt  to  incorporate 
a  provision  in  violation  of  a  statute  or 
against  public  policy,  the  attempt 
would  fail ;  the  contract  would  be  void, 
and  would  not  be  enforced  by  the 
courts.  The  contract  of  insurance  here 
sued  upon,  on  its  face,  shows  no  such 
attempt  on  the  part  of  either  party. 
The  incontestable  clause  in  question 
was  not,  80  far  as  we  are  informed,  in- 
tended by  the  parties,  or  either  of 
them,  to  be  given  such  effect.  No 
court,  so  far  as  we  are  advised,  has 
construed  such  clause.  Certain  it  is 
that  this  court  has  never  construed 
such  a  clause." 

In  the  followinir  cases,  where  it  is 
not  clear  whether  insurance  against 
death  by  suicide  was  regarded  as 
against  public  policy,  provisions  for 
incontestability  after  a  stated  period 
were  held  valid,  although  they  did  not 
expressly  exclude  cases  of  suicide,  and 
were  held  to  preclude  the  defense  of 
suicide  after  the  expiration  of  the  in- 
contestable period,  notwithstanding 
that  the  policy  also  provided  that  the 
insurer  should  not  be  liable  in  case  of 
suicide:  Mutual  Protective  League  v. 
HcEee  (1905)  122  III.  App.  876,  af- 
firmed on  other  grounds  in  (1906)  223 
III.  364,  79  N.  E.  25;  Seymour  V.  Mutual 
Protective  League  (1910)  155  111.  App. 
21;  Goodwin  v.  Provident  Sav.  Life 
Assur.  Asso.  (1896)  97  Iowa,  226,  82 
LR.A.  473,  59  Am.  St  Rep.  411,  66  N. 
W.  157;  Supreme  Court  of  Honor  V. 
Updegraff  (1904)  68  Kan.  474,  75  Pac. 
477,  1  Ann.  Gas.  309;  Mutual  Reserve 
Fund  Life  Asso.  v.  Payne  (1895)  — 
Tex.  Civ.  App.  — ,  82  S.  W.  1068. 


And  the  same  conclusion  has  been 
reached  where  the  policy  contained  an 
incontestable  clause,  and  provided  for 
the  exclusion  of  liability  if  the  insured 
should  die  in  consequence  of  a  viola- 
tion of  law,  or  his  own  criminal  action. 
Patterson  v.  Natural  Premium  Mut.  L. 
Ins.  Co.  (1898)  100  Wis.  118,  42  L.R.A. 
258,  69  Am.  St  Rep.  899,  75  N.  W.  980. 
It  expressly  appears  in  this  case  that 
suicide  was  technically  a  crime. 

The  court  in  Mutual  Reserve  Fund 
Life  Asso.  v,  Payne  (1895)  —  Tex. 
Civ.  App.  — ,  32  S.  W.  1063,  supra, 
said:  "Plaintiff  in  error  insists  that 
the  clause  in  the  policy  to  the  effect 
that,  if  it  continue  in  force  for  five 
years  from  its  date,  it  shall  thereafter 
be  incontestable  for  any  cause,  should 
not  be  construed  to  include  the  exemp- 
tion from  liability  by  suicide;  that  the 
clause  does  not  mean  that  the  associa- 
tion would  be  liable  in  case  of  suicide 
by  the  assured  after  the  policy  had 
continued  in  force  for  five  years,  be- 
cause the  policy  did  not  contract  for 
liability  in  case  of  suicide,  but  ex- 
pressly declares  that  it  would  not  be 
liable  for  death  by  suicide.  Defendant 
in  error's  contention  is  that  the  clause 
should  be  construed  to  render  the  pol- 
icy incontestable  after  it  had  been  in 
force  for  five  years,  for  any  cause, 
though  the  death  was  by  suicide.  We 
agree  with  the  defendant  in  error.  The 
part  of  the  policy  which  declares  that 
'death  of  a  member  by  his  own  hand, 
whether  voluntarily  or  involuntarily, 
sane  or  insane  at  the  time,  is  not  a 
risk  assumed  by  the  association  in  this 
contract,'  should  be  construed  in  con- 
nection with  the  clause  declaring  it 
incontestable  for  any  cause  if  contin- 
ued in  force  for  five  years  from  its 
date.  It  should  be  construed  as  mat> 
ter  that  would  defeat  liability  as  to 
other  parts  of  the  contract  relating  to 
conditions  that  would  render  it  null 
and  void.  It  was  a  stated  condition, 
upon  the  happening  of  which  the  com- 
pany would  not  be  liable.  The  policy 
contracted  positively  to  pay  the  ben- 
eficiary, in  a  certain  time  after  proof 
of  the  'death  of  the  insured,  $3,000; 
and  in  a  subsequent  part  of  it.  In 
which  the  duties  of  the  insured  were 
set  out,  and  where  conditions  were 


Digitized  by 


Google 


45^ 


AMERICAN  LAW  REPOKTO,  ANNOTATED, 


[6  A.L.R. 


Stated  that  would  render  it  void,  it  was 
declared  that  the  association  did  not 
assume  liability  or  risk  in  case  of 
death  of  the  assured  by  his  own  hand, 
—equivalent  to  a  stipulation  or  pro- 
viso that  in  case  of  death  by  suicide 
the  association  would  not  be  liable  up- 
on the  policy.  This  part  of  the  policy 
was  embraced  in  the  clause  declaring 
the  policy  incontestable  for  any  cause 
after  five  years  of  life.  It  is  a  cause 
upon  which  the  policy  could  have  been 
contested,  and  is  the  cause  now  relied 
on  in  contesting  its  validity.  The  sui- 
cide clause  of  the  contract  upon  death 
'  by  suicide  would  make  it  null  and  void 
in  the  absence  of  the  clause  rendering 
the  policy  incontestable.  The  policy 
should  be  construed  most  strongly 
■against  the  insurer,  and  in  case  of 
tloubt  because  of  ambiguity  in  stip- 
ulations it  should  be  construed  against 
the  company." 

777.  Where  there  is  a  •want  of  inaurdble 
interest. 

It  is  held  that,  notwithstanding 
an  incontestable  clause,  the  insurer 
is  entitled,  after  the  expiration  of  the 
incontestable  period,  to  defend  on  the 
grounds  of  want  of  insurable  interest 
if  the  policy  would  otherwise  have 
been  void  for  lack  of  insurable  in- 
terest. Bromley  v.  Washington  L.  Ins. 
Co.  (1906)  122  Ky.  402,  5  L.R.A.(N.S.) 
747,  121  Am.  St.  Rep.  467,  92  S.  W.  17, 
12  Ann.  Cas.  685;  Brady  v.  Prudential 
L.  Ins.  Co.  (1890)  5  Kulp  (Pa.)  505; 
Clement  v.  New  York  L.  Ins.  Co. 
(1898)  101  Tenn.  22,  42  L.R.A.  247,  70 
Am.  St.  Rep.  650,  46  S.  W.  561. 

The  court  in  Bromley  v.  Washington 
L.  Ins.  Co.  (Ky.)  supra,  said:  'It  is 
also  insisted  for  the  plaintiff  that  as 
the  policies  contain  a  clause  to  the 
effect  that  they  are  incontestable  after 
one  year,  the  company  cannot  rely  up- 
on this  defense.  But  the  incontestable 
clause  is  no  less  a  part  of  the  contract 
than  any  other  provision  of  it.  If  the 
contract  is  against  public  policy,  the 
court  will  not  lend  its  aid  to  its  en- 
forcement. The  defense  need  not  be 
pleaded.  If  at  any  time  it  appears  in 
the  process  of  the  action  that  the  con- 
tract sued  upon  is  one  which  the  law 
forbids,  the  court  will  refuse  relief. 
The  parties  to  an  illegal  contract  can- 


not, by  stipulating  that  it  shall  be 
incontestable,  tie  the  hands  of  the 
court  and  compel  it  to  enforce  con- 
tracts which  are  illegal  and  void.  If 
this  were  allowed,  then  the  law  might 
be  evaded  in  all  cases,  and  the  aid  of 
the  court  might  be  secured  in  aid  of 
its  infraction." 

And  in  Anctil  v.  Manufacturers'  L. 
Ins.  Co.  [1899]  A.  C.  (Eng.)  604,  68 
L.  J.  P.  C.  N.  S.  123,  81  L.  T.  N.  S. 
279,  affirming  (1897)  28  Can.  S.  G.  103. 
a  clause  in  a  policy  that  it  should  be 
incontestable  after  a  year,  during 
which  premiums  were  paid,  was  held 
not  to  furnish  an  answer  to  the  objec- 
tion that  the  insured  had  no  insurable 
Interest  as  was  required  by  statute. 
The  court  stated  that  the  rule  of  the 
statute  appeared  to  be  one  which  rest- 
ed upon  general  principles  of  public 
policy,  or  expediency,  which  could  not 
be  defeated  by  the  private  convention 
of  the  parties. 

In  Wright  v.  Mutual  Ben.  Life  Asso. 
(1890)  118  N.  Y.  237,  6  L.R.A.  731,  16 
Am.  St.  Rep.  749,  23  N.  E.  186,  the  de- 
fense that  the  beneficiary  had  no  in- 
surable interest  in  the  life  of  the 
insured,  and  that  the  policy  was  taken 
out  by  the  insured  in  pursuance  of  a 
fraudulent  scheme  devised  by  the  ben- 
eficiary, was  held  within  the  operation 
of  a  clause  providing  for  incontesta- 
bility after  two  years.  The  opinion, 
however,  is  given  over  almost  entirely 
to  a  discussion  of  the  effect  of  the 
incontestable  clause  upon  the  defense 
of  fraudulent  representations,  and  it  is 
not  clear  that  the  policy  would  have 
been  avoided  for  lack  of  insurable  in- 
terest, apart  from  the  fraud,  even  in 
the  absence  of  an  incontestable  clause. 

IV.  In  case  of  fraud. 

It  will  be  observed  that  the  scope 
of  the  annotation  excludes  from  this 
subdivision  all  questions  relating  to 
the  construction  of  the  incontestable 
clause  and  all  cases  involving  incon- 
testable clauses  which  except  fraud. 

While  the  practice  of  fraud  is 
against  public  policy,  and  fraud  will, 
as  a  general  rule,  vitiate  all  contracts 
into  which  it  enters,  yet  an  incontest- 
■able  clause  in  an  insurance  policy 
which  allows  the  insurer  a  reasonable 
time  for  investigation  is  upheld  and 


Digitized  by 


Google 


ANNO.— INSURANCE— INCONTESTABLE  CLAUSE. 


468 


given  effect  as  against  a  claim  of 
fraud. 

It  will'  be  observed  that  in  the  re- 
ported case  (Mbtsopolitan  L.  Ins.  Co. 
V.  Peeler,  ante  441),  a  provision  that 
the  policy  should  be  incontestable  aft- 
er one  year  was  held  not  a  stipulation 
to  exempt  from  fraud,  but  an  agree- 
ment affording  ample  time  for  estab- 
lishing it,  and  was  accordingly  held 
not  against  public  policy,  or  repugnant 
to  a  statute  providing  that  all  con- 
tracts having  for  their  object  the  ex- 
emption of  one  from  responsibility  for 
his  fraud  are  against  the  policy  of  the 
law. 

And  in  the  following  cases,  clauses 
providing  for  Incontestability  after  a 
specified  tim*  were  held  valid,  and  the 
insurers  were  lield  precluded  thereby 
from  asserting  the  defense  of  fraud, 
on  the  theory  that  such  a  provision 
merely  prescribed  a  short  statute  of 
limitations : 

United  States. — Arnold  v.  Equitable 
Life  Assur.  Soc.  (1915)  228  Fed.  157; 
Great  Western  L.  Ins.  Co.  v.  Snavely 

(1913)  46  L.R.A.(N.S.)  1057,  124  C.  C. 
A.  154,  206  Fed.  20. 

California. — Dibble  v.  Reliance  L. 
Ins.  Co.  (1915)  170  Cal.  199,  149  Pac. 
171,  Ann.  Cas.  1917E,  34. 

District  of  Columbia. — ^Prudential 
Ins.  Go.  V.  Lear  (1908)  81  App.  D.  C. 
184. 

Georgia. — Massachusetts  Ben.  Life 
Asso.  V.  Robinson  (1898)  104  Ga.  256, 
42  L.R.A.  261,  30  S.  E.  918. 

Illinois.— Weil  v.  Federal  L.  Ins.  Co. 

(1914)  264  111.  425, 106  N.  E.  246,  Ann. 
Gas.  1915D,  974;  Flanigan  v.  Federal 
L.  Ins.  Co.  (1907)  231  111.  399,  83  N.  £. 
178. 

Indiana. — Indiana  Nat.  L.  Ins.  Co.  v. 
KcGinnis  (1913)  180  Ind.  9,  45  L.R.A. 
(N.S.)    192,  101  N.  E.  289,  reversing 

(1912)  —  Ind.  App.  — ,  99  N,  E.  751; 
Indiana  Nat  L.  Ins.  Co.  v.  McGinnis 

(1913)  180  Ind.  701,  101  N.  E.  295,  re- 
versing (1912)  —  Ind.  App.  — ,  99  N. 
E.  756;  Commerdial  L.  Ins.  Co.  v.  Mc- 
Ginnis (1912)  50  Ind.  App.  630,  97  N. 
E.  1018. 

Kentucky. — Kansas  Mut.  L.  Ins.  Co. 
V.  Whitehead  (1906)  123  Ky.  21,  93 
S.  W.  609,  13  Ann.  Cas.  301. 

Lonlsfania. — Mutual  L.  Ins.  Co.  ▼. 


New  (1909)  125  La.  41,  27  L.R.A. 
(N.S.)  431,  136  Am.  St.  Rep.  326,  61 
So.  61. 

Massachusetta — Reagan  v.  Union 
Mut.  L.  Ins.  Co.  (1905)  189  Mass.  555, 
2  LuR.A.(N.S.)  821,  109  Am.  St  Rep. 
669,  76  N.  E.  217,  4  Ann.  Cas.  362. 

Missouri. — Williams  v.  St  Louis  L. 
Ins.  Co.  (1905)  189  Mo.  70,  87  S.  W. 
499;  Harris  v.  Security  L.  Ins.  Co. 
(1912)  248  Mo.  304, 154  S.  W.  68,  Ann. 
Cas.  1914G,  648. 

New  Jersey. — Drews  v.  Metropolitan 
L.  Ins.  Co.  (1910)  79  N.  J.  L.  398,  75 
Atl.  167. 

New  York. — ^Wright  v.  Mutual  Ben. 
Life  Asso.  (1890)  118  N,  Y.  237,  6 
L.R.A.  731,  16  Am.  St  Rep.  749,  23  N. 
E.  186;  Vetter  v.  Massachusetts  Nat 
Life  Asso.  (1898)  29  App.  Div.  72,  51 
N.  Y.  Supp.  393;  People  v.  Alexander 
(1918)  183  App.  Div.  868,  171  N.  Y. 
Supp.  881;  Bates  v.  United  L.  Ins. 
Asso.  (1893)  68  Hun,  144,  22  N.  Y. 
Supp.  626,  affirmed  in  (1894)  142  N.  Y. 
677,  37  N.  E.  824;  Teeter  v.  United  L. 
Ins.  Asso.  (1899)  169  N.  Y.  416,  64  N. 
£.  72. 

North  Carolina. — ^American  Trust 
Co.  V.  Life  Ins.  Co.  (1917)  173  N.  C. 
668,  92  S.  E.  706. 

Pennsylvania. — Central  Trust  Co.  v. 
Fidelity  Mut  L.  Ins.  Co,  (1911)  45 
Pa.  Super.  Ct  313;  Gaughan  v.  Home 
L.  Ins.  Co.  (1915)  69  Pa.  Super.'  Ct 
414;  Brady  v.  Prudential  Ins.  Co. 
(1895)  168  Pa.  645, 32  Atl.  102;  Lawler 
V.  Home  L.  Ins.  Co.  (1915)  69  Pa. 
Super.  Ct  409. 

Rhode  Island. — Murray  v.  State  Mut 
L.  Ins.  Co.  (1901)  22  R.  L  624,  63 
L.R.A.  742,  48  Atl.  800. 

South  Carolina. — Philadelphia  L. 
Ins.  Co.  V.  Arnold  (1913)  97  S.  C.  418, 
81  S.  £.  964,  Ann.  Cas.  1916C,  706. 

Tennessee. — Clement  v.  New  York  L. 
Ins.  Co.  (1898)  101  Tenn.  22.  42  L.R.A. 
247,  70  Am.  St.  Rep.  650,  46  S.  W.  661. 

Texas. — ^American  Nat.  Ins.  Co.  v. 
Briggs  (1918)  —  Tex.  Civ.  App.  — ,  156 
S.  W.  909;  Franklin  Ins.  Co.  v.  Ville- 
neuve  (1901)  26  Tex.  Civ.  App.  366, 
60  S.  W.  1014. 

Wisconsin. — Patterson  v.  Natural 
Premium  Mut  L.  Ins.  Co.  (1898)  100 
Wis.  118,  42  L.R.A.  263,  69  Am.  St 
Rep.  899,  76  N.  W.  980. 
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The  court  in  Great  Western  L.  Ins. 
Co.  V.  Snavely  (1913)  46  L.RJ^.(N.S.) 
1057,  124  C.  C.  A.  154,  206  Fed.  20, 
supra,  said:  "The  incontestable 
clause  in  the  present  policy  is  very 
general,  excepting  nothing  from  its 
scope,  and  by  the  strong  current  of 
authority  precludes  any  defense  after 
the  expiration  of  one  year  on  account 
of  false  statements,  warranted  to  be 
true,  although  they  may  have  been 
made  for  a  fraudulent  purpose.  This 
is  true  as  spoken  of  the  original  pol- 
icy. The  grounds  for  its  support  are 
that  insurance  companies,  in  order  to 
obtain  business,  represented  that  they 
will  issue  policies  incontestable  as  to 
certain  matters  after  a  designated 
period,  and  individuals  negotiate  with 
them  on  that  basis.  Furthermore,  the 
clause  constitutes  in  effect  a  short 
period  of  limitation,  which  it  is  per- 
fectly competent  for  the  parties  to 
agree  upon.  While  it  is  true  that 
fraud  vitiates  all  contracts,  yet  in  con- 
ti'acts  of  the  kind,  where  the  benefi- 
ciaries are  placed  at  a  disadvantage 
because  the  dead  cannot  speak,  it  is 
not  contrary  to  public  policy  for  the 
parties  to  agree  that  the  company 
shall  be  precluded  upon  the  subject 
after  some  specified  time,  reasonable, 
within  which  to  make  investigation. 
The  clause  lends  stability  to  the  con- 
tract, and  renders  life  insurance  of 
greater  value  to  the  insured  and  ben- 
eficiary." 

And  in  Southern  Union  L.  Ins.  Co. 
V.  White  (1916)  —  Tex.  Civ.  App.  — , 
188  S.  W.  266,  where  a  statute  required 
insurers  to  insert  a  clause  making  the 
policy  incontestable  after  two  years, 
a  provision  that  the  policy  should  be 
incontestable  after  one  year  was  held 
to  preclude  the  insurer  after  one  year 
from  asserting  fraud. 

And  in  Citizens'  L.  Ins.  Co.  v.  Mc- 
Clure  (1910)  188  Ky.  138,  27  L.R.A. 
(N,S.)  1026,  127  S.  W.  749,  a  clause 
providing  that  a  policy  should  be  in- 
contestable after  one  year  was  held 
valid,  and  iield  to  preclude  the  insurer 
from  defending  on  the  ground  of 
fraud.  In  this  case  the  provision  was 
said  to  have  no  reference  to  limita- 
tions, but  was  said  to  be  a  waiver  by 


the  insurer  of  the  right  to  defend  on 
the  ground  of  fraud. 

In  some  cases  a  clause  providing  for 
incontestability  from  date,  and  allow- 
ing no  period  for  the  insurer  to  inves- 
tigate after  the  issuance  of  a  policy, 
has  been  held  valid,  and  given  effect 
so  as  to  bar  the  insurer  from  asserting 
fraud.  National  Annuity  Asso.  v. 
Carter  (1910)  96  Ark.  495,  182  S.  W. 
633;  Duvall  v.  National  L.  Ins.  Co. 
(1916)  28  Idaho,  356,  LJI.A.1917E,  333. 
154  Pac.  632,  Ann.  Cas.  1917E,  1112; 
Union  Cent.  L.  Ins.  Co.  v.  Fox  (1901) 
106  Tenn.  347,  82  Am.  St  Rep.  885,  61 
S.  W.  62;  MacKendree  v.  Southern 
States  L.  Ins,  Co.  (1919)  —  S.  C.  — , 
99  S.  E.  806;  Patterson  v.  Natural 
Premium  Mut.  L.  Ins.  Co.  (1898)  100 
Wis.  118,  42  L.R.A.  253,  69  Am.  St. 
Rep.  899,  75  N.  W.  980. 

The  court  in  MacKendree  ▼.  South- 
em  States  L.  Ins.  Co.  (1919)  —  S.  C. 
— ,  99  S.  E.  806,  supra,  said:  "It  £8 
plain  that  the  expressed  words  of  the 
contract  declare  that  the  policy  shall 
'be  incontestable  from  date  of  issue.' 
It  will  not  be  denied  by  anybody  that 
those  words  are  broad  enough  to  ex- 
clude a  contest  for  fraud,  and  those 
courts  which  deny  exclusion  in  such 
a  case  do  so  as  a  matter  of  'public 
policy.'  That  is  a  wide  domain  of 
shifting  sands.  If  such  a  policy  de- 
mands the  paramount  protection  of  the 
insurer,  then  the  clause  ought  not  to 
prohibit  the  defense.  But  if  such  a 
policy  demands  as  well  the  protection 
of  the  insured,  then  the  clause  ought 
to  have  a  wider  import  than  the  in- 
surer concedes  to  it.  Thereabout  the 
following  reflections  are  pertinent. 
The  insurer  writes  the  policy,  and  it 
should  be  read  most  strongly  against 
the  writer;  policies  are  usually  peri- 
phrastic and  sometimes  ambiguous; 
the  insured  must  take  that  tendered 
or  none;  propaganda  has  constituted 
life  insurance  to  be  almost  one  of  the 
necessities  of  life ;  neither  the  insured 
nor  the  selling  agent  of  the  insurer 
are,  as  a  rule,  experts  in  the  use  of  or 
in  the  interpretation  of  language;  the 
ordinary  man  who  buys  a  policy  would 
judge  the  clause  in  issue  to  mean  that 
which  the  plain  words  of  it  imply,  and 
especially   is   that   true   when   those 
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words,  in  the  instant  case,  are  printed 
in  bold  type ;  the  insurer  has  unmeas- 
ured time  before  a  contract  is  made 
to  investigate  the  facts,  and  to  that 
end  the  insured  is  called  in  the  an- 
swers to  the  application  to  testify 
against  himself;  there  is  no  reason 
why  the  truth  may  not  be  ascertained 
before  as  well  as  after  the  contract 
is  made;  clauses  like  the  instant  one 
are  calculated  to  lure  men  into  taking 
insurance  who  would  not  otherwise  do 
so;  differences  about  the  health  of  the 
insured  affect  the  very  prerequisites  of 
the  contract,  and  are  really  the  only 
facts  to  be  settled  before  the  contract 
is  made;  fraud  resides  in  the  intent 
of  a  party,  and  the  inquiry  about  it 
ought  not  to  be  deferred  until  such 
time  as  he  who  had  the  intent  is  dead, 
and  he  who  reasonably  understood 
that  such  an  inquiry  could  only  be 
made  in  his  lifetime;  the  insurer,  by 
practice  and  experience,  always  and 
for  its  protection  anticipates  decep- 
tion by  the  insured,  and  sets  to  work 
by  exhaustive  and  ex  parte  methods 
to  discover  it;  at  the  close  of  the  in- 
quiry the  insurer  has  stipulated  that 
there  shall  be  no  further  contest  about 
that  matter,  and  the  insured  has  gone 
to  his  death  in  that  belief.  Upon  con- 
sideration of  these  matters  there  is 
no  clear  warrant  for  a  court  to  afiirm 
on  which  side  of  the  case  the  largest 
and  best  public  policies  lie.  The  in- 
surer inserted  the  clause  in  the  con- 
tract; if  its  allowance  by'  the  courts 
shall  promote  concealment  on  the  part 
of  these  who  seek  insurance,  its  dis- 
allowance by  the  court  may  promote 
the  deception  of  these  seeking  in- 
surance, and  suggest  to  the  insurer 
a  fabrication  of  defenses  to  avoid  its 
contracts.  In  such  a  contest  we  shall 
take  no  part,  but  leave  the  parties  to 
the  words  of  the  instrument." 

In  some  cases,  however,  clauses  pro- 
viding for  incontestability  from  date 
have  been  held  invalid  as  regards  de- 
fenses of  fraud,  on  the  ground  that 
they  contravene  public  policy.  Massa- 
chusetts Ben.  Life  Asso.  v.  Robinson 
(1898)  104  Ga.  256,  42  L.RAl.  261,  SO 
8.  E.  918;  New  York  L.  Ins.  Co.  v. 
Hardison  (1908)  199  Mass.  190,  127 
Am.  St.  Kep.  478,  85  N.  E.  410;  Reagan 


T.  Union  Mut.  L.  Ins.  Co.  (1905)  189 
Mass.  555,  2  L.R.A.(N.S.)  821, 109  Am. 
St  Rep.  659,  76  N.  E.  217,  4  Ann.  Cas. 
362. 

The  court  in  Reagan  v.  Union  Mut. 
L.  Ins.  Co.  (Mass.)  supra,  said:  "We 
think  the  question  intended  to  be 
presented  by  the  report  of  the  judge 
is  the  same  as  if  the  plaintiff's  intes- 
tate had  gone  intti  the  home  ofBce  of 
the  defendant  and  had  made  material 
representations  as  inducements  to  the 
issuing  of  a  policy,  and  the  defend- 
ant's manager  had  said:  I  will  give 
you  a  policy  relying  on  your  rep- 
resentations. I  do  not  know  wheth- 
er they  are  true  or  false ;  but  however 
false  and  fraudulent  they  may  be,  the 
company  will  never  avail  itself  of  the 
fraud  as  a  defense  to  a  suit  upon 
the  policy,' — and  had  then  given  him  a 
policy  containing  this  clause.  Will 
the  court  enforce  an  agreement  never 
to  set  up  fraud  in  defense  to  a  con- 
tract, when  the  contract  is  made  in 
reliance  upon  material  representations 
that  may  be  true  or  false?  This  ques- 
tion has  been  considered  in  its  ap- 
plication to  contracts  of  insurance.  In 
Wheelton  v.  Hardisty  (1857)  8  El.  & 
BI.  283,  120  Eng.  Reprint,  106,  27  L.  J. 
Q.  B.  N.  S.  241,  6  Jur.  N.  S.  14,  6  Week. 
Rep.  539,  Lord  Campbell  interpreted  a 
provision  that  a  contract  should  be 
indefensible  as  meaning  indisputable, 
'subject  to  an  implied  exception  of 
personal  fraud,  which  will  vitiate  ev- 
ery contract.'  In  Massachusetts  Ben. 
Life  Asso.  v.  Robinson  (1898 ;  6a.) 
supra,  the  court  said:  'A  policy  pro- 
viding generally  that  it  should  be 
incontestable  from  its  date,  but  silent 
on  the'  subject  of  defending  upon 
grounds  originating  in  fraud,  would 
still  be  a  valid  contract.  The  waiver 
of  the  right  to  defend  on  the  ground  of 
fraud  not  being  the  subject  of  express 
stipulation,  the  law  would  imply  that 
the  insurer  intended  to  reserve  to  him- 
self the  right  to  defend  upon  that 
ground.  If,  however,  the  policy  stip- 
ulated that  it  should  be  incontestable 
from  its  date,  and  the  insurer  should 
not  be  allowed  any  defenses,  whether 
originating  in  fraud  or  otherwise;  or 
if  it  were  clear  from  the  terms  of  the 
contract  that  it  was  the  intention  of. 
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the  parties  that  fraud  should  not  be  a 
defense, — then  such  a  contract  would 
be  void  as  being:  opposed  to  the  policy 
of  the  law.'" 

And  in  Welch  ▼.  Union  Cent.  L.  Ins. 
Co.  (1899)  108  Iowa,  224,  60  L.R.A. 
774,  78  N.  W.  858,  a  provision  that  a 
policy  should  be  incontestable  for  any 
cause  but  misstatement  of  age,  "ex- 
cept as  hereinbefore  provided,"  was 
held  not  to  preclude  the  insurer  from 
relying  on  a  breach  of  the  warranties 
in  the  application,  which  was  a  part 
of  the  contract,  and  the  statements  in 
which  were  made  the  basis  of  the  pol- 
icy. The  court  stated  that  probably  the 
most  conclusive  reason  why  the  de- 
fense might  be  asserted  was  that  fraud 
vitiates  every  contract  into  which  it 
enters,  and  that  an  agreement  that  an 
insurer  will  not  raise  any  objection 
even  in  the  case  of  fraud  is  void,  that 
fraud,  if  not  mentioned,  must  be  as- 
sumed to  have  been  excluded,  since 
that  construction  is  always  favored 
which  will  support  a  contract 


In  New  York  L.  Ins.  Co.  v.  Manning 
(1910)  124  N.  Y.  Supp.  775,  the  court 
said  that  the  policy  expressly  declared 
that  it  was  incontestable,  and  that  the 
insurer  could  not  avoid  its  obligation 
on  the  ground  of  fraud  or  misrepre- 
sentation. The  phraseology  of  the  pro- 
vision involved,  however,  does  not 
appear. 

In  New  York  L.  Ins.  Co.  v.  Weaver 
(1902)  114  Ky.  296, 70  S.  W.  628,  where 
the  insurer  was  suing  the  insured's 
administrator  to  recover  the  amount 
paid  on  the  policy,  the  court  stated 
that  if,  as  alleged,  the  policy  was  ob- 
tained by  fraud,  they  thought  there 
could  be  no  doubt  that  notwithstand- 
ing the  incontestable  clause,  a  court  of 
chancery  would  have  canceled  the  pol- 
icy in  a  suit  for  rescission  brought 
within  a  reasonable  time.  A  recoveiy 
was  refused  in  this  case,  however,  on 
the  ground  that  suit  for  rescission  had 
not  been  brought  within  a  reasonable 
time  and  because  it  had  failed  to  set 
up  the  defense  of  fraud  when  sued 
on  the  policy.  J.  T.  W. 


L.  G.  OCHSENREITER,  Respt., 

V. 

JOSEPH  BLOCK,  Appt. 

South  Ddkota  Supreme  Court  — July  29,  1919. 
(_  s.  D.  — ,  173  N.  W.  734.) 

Billfl  and  notes  —  note  payable  to  order  of  maker. 

1.  That  a  note  is  payable  to  the  order  of  the  maker  is  not  sufficient  to 
excite  the  suspicion  of  a  purchaser  so  as  to  prevent  his  becoming  a  bona 
fide  holder. 

[See  note  on  this  question  beginning  on  page  458.] 


—  duty  of  purchaser  —  inquiry. 

2.  One  contemplating  the  purchase 
of  a  note  is  not  bound  to  inquire  of 
the  maker  whether  or  not  he  has  de- 
fense to  it,  although  he  is  in  telephonic 
communication  with  him. 

[See  3  R.  C.  L.  1072-1075.] 
Appeal  —  finding  of  Jury. 

3.  The  finding  of  the  jury  on  con- 
flicting evidence  upon  the  question 
whether  or  not  a  note  was  procured 
from  the  maker  by  fraud  is  conclusive 
on  appeal. 

[See  2  R.  G.  L.  194.] 


—  presomption  as  to  instruction. 

4.  The  appellate  court  will  assume 
that  the  trial  court  submitted  an  issae 
under  proper  instructions,  if  the  in- 
structions are  not  in  the  record. 

[See  2  R.  C.  L.  219.] 

Bills  and  notes  —  notice  of  infirmity 
—  what  constitutes. 

5.  To  charge  the  purchaser  of  a 
note  with  notice  of  infirmity  in  it  he 
must  have  had  actual  knowledge  of  it 
or  knowledge  of  such  facts  that  his  ac- 
tion in  taking  the  instrument  amounta 
to  bad  faith. 

[See  3  R.  C.  L.  1071,  1072.] 
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(—  S.   D.  —, 

Plewiintr  —  amendment  to  conform  to 
^roof  —  discretion. 

6.  Permitting  amendments  of  a  com- 
plaint counting  on  a  note  payable  to 
maker  so  as  to  show  that  it  was  pay- 


nt  V.  w.  isi.) 
able  to  the  order  of  maker  for  the 
purpose  of  making  the  pleading  con- 
form to  the  proof  is  within  the  discre- 
tion of  the  trial  judge. 

[See  21  R.  C.  L.  579  et  seq.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Day 
County  (Bouck,  J.)  and  from  an  order  denying  a  new  trial  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  on  a  promisBory  note. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Waddel  &  Dougherty  for  ap-  by  him  indorsed  on  the  back.  While 
pellant  this  is  not  in  the  ordinary  form, 

Mr.  Rex  W.  Harris,  for  respondent:     there     is     nothing 


Where  a  note  is  made  payable  to  a 
corporation  and  is  indorsed  by  a  per- 
son signing  as  an  oflScer  thereof,  the 
indorsement  will  be  presumed  to  be  a 
corporate  act. 

Page  V.  Ford,  65  Or.  450,  45  L.R.A. 
(N.S.)  247,  131  Pac.  1013,  Ann.  Gas. 
1915A,  1048;  Merrill  v.  Hurley,  6  S.  D. 
692,  55  Am.  St  Rep.  859,  62  N.  W.  958; 
Iowa  Nat.  Bank  v.  Sherman,  17  S.  D. 
396,  106  Am.  St.  Rep.  778,  97  N.  W. 
12;  7  R.  C.  L.  §  437;  10  Cyc.  904,  note 
74. 

Mere  suspicious  circumstances  will 
not  defeat  a  recovery. 

First  Nat.  Bank  v.  Flath,  10  N.  D. 
281,86  N.W.  867;  American  Nat  Bank 
V.  Lundy,  21  N.  D.  167,  129  N.  W.  99; 
Citizens'  Trust  &  Sav.  Bank  v.  Empey, 
34  S.  D.  861,  148  N.  W.  606. 

PoUey,  J.,  delivered  the  opinion 
of  the  court: 

This  action  is  brought  to  recover 
on  a  promissory  note.  Plaintiff  is 
an  indorsee  of  the  note  and  claims  to 
have  acquired  it  for  value  and  in 
due  course,  without  notice.  Plain- 
tiff had  judgment,  and  defendant 
appeals. 

A  number  of  defenses  are  plead- 
ed in  the  answer  that  might  have 
been  available  against  the  original 
payee  of  the  note,  but  which  are 
not  available  against  the  plaintiff, 
if  he  is  in  fact  an  indorsee  in  due 
course.  There  is  no  question  but 
that  plaintiff  paid  practically  full 
face  value  for  the  note,  and  it  is 
not  claimed  that  he  had  actual 
knowledge  of  any  defect  or  infir- 
mity in  the  note.  The  form  of  the 
note  was  somewhat  out  of  the  usu- 
al order.  It  reads:",  .  .  I  promise 
to  pay  to  the  order  of  myself.  .  .  ." 
It  is  then  signed  by  defendant,  and 


Btlla  and  note«— 
note  payable  to 
•rder  o<  maker. 


about  it  to  excite 
suspicion  or  to  put 
plaintiff  upon  inquiry.  It  was 
shown  at  the  trial  that  at  the  time 
plaintiff  purchased  the  note  he  was 
only  a  few  miles  distant  from  de- 
fendant, and  that  telephone  connec- 
tions were  at  hand,  but  that  plain- 
tiff made  no  inquiry,  or  any  attempt 
whatever,  to  find  out  whether  the 
defendant  had  any  defense  to  the 
note.  But  it  was 
not  incumbent  upon  ^Mer^iaSaii^. 
plaintiff  to  make 
such  inquiry.  The  note  being  nego- 
tiable in  form  and  regular  upon  its 
face,  plaintiff  had  a  right  to  rely  up- 
on it  under  the  law.  Defendant  al- 
leged in  his  answer,  and  at  the  trial 
produced  evidence  to  prove,  that  the 
note  was  procured 
from 

fraud  and  false  rep- 
resentations. But  upon  this  sub- 
ject the  evidence  was  conflicting, 
and  in  the  absence 
of  the  instructions 
of  the  court  upon 
this  question  we  must  presume  that 
the  court  submitted  the  matter  to 
the  jury  under  a  proper  instruction, 
and  that  the  jury  found  against  de- 
fendant upon  the  facts.  Upon  the 
question  of  plaintiff's  good  faith  in 
acquiring  the  note,  the  trial  court 
charged  the  jury  that  "the  purchas- 
er of  a  promissory  note  cannot  rely 
alone  upon  the  fact  that  he  has  no 
information  of  any  defect,  defense, 
or  defect  of  title,  or  infirmity  in  or 
to  the  same,  in  order  to  constitute 
him  a  purchaser  in  good  faith,  but 
he  must  go  further,  and  show  that  he 


him  through  ^fy;?y7""*""* 


— preaoBiption  a* 
to  Inatractlon. 
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has  used  the  means  that  an  or< 
dinarily  prudent  person  would  use  to 
ascertain  the  manner  in  which  the 
note  was  obtained  from  the  maker. 
He  is  not  permitted  to  refrain  from 
making  inquiry,  but  the  burden  is 
upon  him  to  show  that  he  has  used 
the  ordinary  means  to  ascertain 
whether  or  not  the  note  is  valid  in 
the  hands  of  the  vendor." 

If  this  instruction  were  unquali- 
fied, and  correctly  stated  the  law, 
defendant  would  have  been  entitled 
to  a  verdict  under  the  facts  in  the 
case;  but  upon  the  same  subject  the 
court  gave  a  further  instruction,  as 
follows:  "And  further,  to  consti- 
tute notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  title  of 
the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated 
must  have  had  actual  knowledge  of 
the  infirmity  or  defect  or  knowledge 
of  such  facts  that  his  action  in  tak- 
ing the  instnmient  amounted  to  bad 
faith." 

This  instruction  correctly  states 
the  law,  and,  as  there  was  no  evi- 
dence to  show  that 
^"' .*^t  r-**^  plaintiff  had  ac- 
?™.«l;:t«i'*  tual .  faiowledge  of 
any  mfirmity  or  de- 
fect in  the  note,  or  any  knowledge  to 


put  him  upon  inquiry,  the  jury  was 
warranted. in  finding  for  the  plain- 
tiff. It  may  be  that  the  trial  court 
regarded  the  last-quoted  instruction 
as  a  qualification  of  the  first,  and 
the  verdict  indicates  that  this  was 
the  understanding  of  the  jury. 

It  is  alleged  in  the  original  com- 
plaint that  the  note,  as  executed  by 
defendant,  was  payable  to  "him- 
self." During  the  trial,  plaintiff 
asked  leave  of  the  court  to  amend 
the  complaint  so  as  to  make  it  read, 
payable  to  "himself  or  order."  The 
amendment  was  allowed,  and  the  al- 
lowance thereof  is  assigned  as  error. 
The  allowance  of  this  amendment 
was  clearly  within 
the  discretion  of  aJcad^^t  to 
the  trial  court.  No  !i",I"l!St»"-'"'~** 
question  of  identifi- 
cation of  the  note  was  involved.  The 
amendment  was  made  for  the  pur- 
pose, and  it  was  so  stated  by  the 
trial  court  at  the  time,  of  makincr 
the  complaint  conform  to  the  proof. 

This  disposes  of  the  case,  and  it 
is  not  necessary  to  consider  the  mat- 
ters involving  the  circumstances  un- 
der which  the  note  was  executed 
and  delivered  to  the  original  payee. 

The  judgment  and  order  appealed 
from  are  aiBirmed. 


ANNOTATION. 
Fact  that  note  is  made  payable  to  maker  as  affecting  bona  fides  of  purchaser. 


The  effect  of  the  fact  that  a  note 
is  payable  to  the  maker  upon  the  bona 
fide  character  of  a  purchaser  thereof 
has  not  received  much  judicial  atten- 
tion. That  it  does  not  charge  a  pur- 
chaser with  notice  is  the  conclusion 
reached  in  the  reported  case  (Ochsen- 
BEiTEK  V.  Block,  ante,  456),  and  this 
is  the  necessary  implication  from  the 
holding  that  the  purchaser  was  a  bona 
fide  holder  in  Clark  v.  Whitaker  (1906) 
117  La.  298,  41  So.  680,  although  there 
is  no  discussion  in  the  latter  case. 

A  person  holding  in  his  possession 
and  under  his  control,  before  maturity, 
a  promissory  note  made  to  the  order 
of  the  maker  and  indorsed  by  him,  may 
be  presumed,  as  between  that  person 
and  the  public,  the  owner  of  the  same, 


or  as  agent  with  full  power  to  dispose 
of  it  80  that  one  purchasing  the  note 
from  such  agent  is  not  under  obliga- 
tion to  inquire  as  to  the  authority  of 
the  agent.  Theard  v.  Gueringer  (1906) 
115  La.  242,  38  So.  979. 

One  who  takes  in  payment  of  equip- 
ment furnished  to  a  contractor  for  the 
construction  of  a  street  railway,  notes 
made  by  and  payable  to  the  contractor 
himself,  containing  the  indorsement  of 
the  company  for  which  the  maker  is 
performing  work,  is  held,  in  the  ab- 
sence of  evidence  that  the  debt  is  in 
fact  that  of  the  indorser,  chargeable 
with  knowledge  that  the  indorsement 
is  merely  for  accommodation,  and 
therefore  ultra  vires,  in  B.  G.  Brill  Co. 
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V.  Norton  &  T.  Street  R.  Co.  (1906)  189 
Mass.  431,  2  L.R.A.(N.S.)  525,  75  N.  E. 
1090. 

The  fact  that  one  takes  a  bill  or  note 
from  the  drawer  or  maker  has  been 
considered  upon  the  question  of  his 
good  faith  in  case  of  a  bill  payable  to 
the  drawer.  Merritt  v.  Duncan  (1872) 
7  Heisk.  (Teiui.)  156, 19  Am.  Rep.  612. 
It  is  held  that  the  fact  that  the  drawer 


of  a  bill  after  it  has  been  indorsed  has 
it  in  his  i>ossession  for  sale  does  not, 
as  matter  of  law,  carry  with  it  the 
force  of  notice  of  prior  equities  to  a 
purchaser,  but  it  is  a  fact  which  may 
have  weight  or  not  according  to  the 
surrounding  circumstances  to  be 
looked  to  in  determining  whether  the 
purchaser  had  notice  or  not. 

W.A.E. 


B.  A.  EONICE,  Appt, 

V. 

WELDON  V.  CHAMPNEYS,  Reapt. 

"Washington  Supreme  Court  (Dept.  No.'  2)—>fuli/  81,  1919, 
(—  Wash.  — ,  183  Pac.  75.) 

License  -—  to  enter  apartment  honse  -—  delivery  of  supplies. 

1.  One  from  whom  supplies  are  ordered  by  a  tenant  of  an  apartment 
house  has  an  implied  license  to  enter  the  building  to  deliver  them. 

[See  note  on  this  question  beginning  on  page  466.] 

Pleading  —  two  causes  of  action  —  in- 
suflBci^it  statement  of  one. 

2.  The  ineffectual  attempt  to  state 
a  second  cause  of  action  in  a  com- 
plaint is  not  cause  for  demurrer  for 
improperly  uniting  two  causes  of  ac- 
tion, but  the  allegations  will  be  treated 
as  merely  redundant  matter. 

[See  21  R.  C.  L.  623.] 
Assault  —  ejection  of  one  delivering 

supplies  in  apartment  house. 

8.  One  who,  in  attempting  to  exer- 
cise his  implied  license  to  deliver  sup- 
plies to  a  tenant  of  an  apartment 
house,  is  wantonly  and  unlawfully  as- 
saulted by  the  owner  of  the  building, 
has  a  right  of  action  against  him  for 
assault. 

[See  2  R.  C.  L.  557-659.] 
Landlord    and    tenant  —  apartment 

house  —  rights  of  persons  having 

business  with  tenant. 

4.  The  owner  of  a  building  who  fits 
it  ap  for  business  or  office  uses  and 
lets  rooms  therein  to  tenants,  retain- 
ing control  over  the  entrance  ways  to 
such  rooms,  impliedly  invites  all  per- 
sons to  enter  the  building  whose  entry 
is  naturally  incident  to  the  business 
carried  on  by  the  tenant. 

[See  16  R.  C.  L.  1072, 1073.] 
—duty  of  owner. 

5.  To  one  having  business  with  ten- 
ants, the  owner  of  an  apartment  house 


owes  the  same  duty  of  care  which  he 
owes  to  the  tenants ;  he  must  keep  the 
ways  reasonably  safe  for  him  and  per- 
mit his  entry  at  all  reasonable  hours. 

[See  16  R.  C.  L.  1067.] 
—  right  to  revoke  license. 

6.  The  owner  of  an  office  building 
occupied  by  professional  tenants  may 
revoke  at  pleasure  the  license  to  enter 
of  peddlers,  solicitors,  and  persons 
seeking  a  purchaser  for  something 
which  they  have  to  sell. 
Injanction  —  against  interference  with 

right  to  enter  a  building. 

7.  Injunction  lies  in  favor  of  one 
from  whom  supplies  have  been  ordered 
by  a  tenant  of  an  apartment  house  to 
prevent  the  owner  of  the  building  from 
interfering  with  his  right  to  enter  the 
building  to  deliver  them. 
Definition  —  apartment  house. 

8.  An  apartment  house  is  a  build- 
ing arranged  in  several  suites  of  con- 
necting rooms,  each  suite  designed  for 
independent  housekeeping,  but  with 
certain  mechanical  conveniences,  such 
as  heat,  light,  or  elevator  service,  in 
common  to  all  families  occupying  the 
building. 

Landlm^  and  tenant  —  apartment 
house  —  regulation  for  delivery  of 
supplies. 

9.  The  regulations  promulgated  by 
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the  owner  of  an  apartment  house  for 
the  delivery  of  supplies  to  tenants 
must  be  reasonable,  and  not  so  strin- 
gent as  to  amount  to  a  practical  de- 
nial of  the  right  of  delivery. 
Pleading  —  joinder  of  causes  of  action 

—  assault  and  injunction. 

10.  A  cause  of  action  for  assault  up- 


on one  seeking  to  enter  an  apartment 
house  to  deliver  supplies  to  tenants, 
and  for  injunction  against  further 
interference  with  such  entry,  cannot 
be  united  in  the  same  complaint  under 
a  statute  permitting  the  uniting  of 
two  or  more  causes  of  action  when 
they  arise  out  of  the  same  transaction. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  King 
County.  (Hall,  J.)  dismissing  an  action  brought  to  recover  damages  for 
alleged  unlawful  assault  on  plaintiff  when  delivering  supplies  to  a  tenant 
in  an  apartment  house,  and  for  an  injunction  to  restrain  defendant  from 
interfering  or  preventing  plaintiff  from  making  deliveries  in  such  house. 
Affirmed. 

The  facts  are  stated'  in  the  opinion  of  the  court. 

Messrs.  Million  &  Houser,  for  appel-     arately  stated,  even  in  equity,  or  the 

complaint  will  be  stricken. 

Hockersmith  v.  Ferguson,  51  Wash. 
256,  98  Pac.  670. 

Plaintiff  had  no  vested  right  to  en- 
ter the  apartment  house.  If  he  had 
any  right  at  all  it  was  merely  implied, 
merely  a  license,  and  such  a  license 
can  be  revoked  at  the  option  of  the 
licensor. 

25  Cyc.  644;  Marston  v.  Gale,  24  N. 
H.  176. 


lant: 

The  fact  that  two  or  more  causes  of 
action  are  not  separately  stated  is  not 
ground  for  demurrer. 

Richardson  v.  Carbon  Hill  Coal  Co. 
10' Wash.  651,  39  Pac.  95;  Peterson  v. 
Pantheon  Lumber  Co.  62  Wash.  190, 
113  Pac.  562. 

If  all  other  requisites  of  the  statute 
are  complied  with,  legal  causes  of  ac- 
tion of  the  most  dissimilar  character 
may  be  united  in  one  proceeding,  pro- 
vided they  all  arise  out  of  the  same 
transaction,  or  out  of  transactions 
connected  with  the  same  subject  of 
action. 

Pom.  Code  Rem.  8d  ed.  463;  Hard- 
ing V.  Ostrander  R.  &  Timber  Co.  64 
Wash.  232,  116  Pac.  635;  Littlefield  v. 
Bowen,  90  Wash.  287,  155  Pac.  1053, 
Ann.  Cas.  191 8B,  177;  Stilwell  Bros. 
V.  Union  Machinery  &  Supply  Co.  94 
Wash.  62.  161  Pac.  1048;  Welch  v. 
Northern  Bank  &  T.  Co.  100  Wash. 
352,  170  Pac.  1029. 

An  implied  license  is  given  to  any 
and  all  persons  to  enter  the  apartment 
house  upoq  business. 

25  Cyc.  642. 

Messrs.  George  B.  Cole  and  John 
Wesley  Dolby,  for  respondent : 

Plaintiff  is  required  to  clearly  point 
out  each  error  that  he  relies  upon  for 
a  reversal. 

Haugh  v.  Tacoma,  12  Wash,  886,  41 
Pac.  173,  43  Pac.  37;  Perkins  v.  Mitch- 
ell, L.  &  S.  Co.  15  Wash.  470,  46  Pac. 
1039;  Doran  v.  Brown,  16  Wash.  703, 
48  Pac.  251;  Sengfelder  v.  Hill,  21 
Wash.  371,  390,  58  Pac.  250;  State  v. 
Hanover,  55  Wash.  403,  407,  104  Pac. 
624,  107  Pac.  888. 

If  several  causes  of  action  are  joined 
in  one  complaint  they  must  be  sep- 


Fullerton,  J.,  delivered  the  opinion 
of  the  court: 

To  the  complaint  of  the  plaintiff 
in  this  action  the  defendant  inter- 
posed a  demurrer,  on  the  grounds: 
(1)  That  several  causes  of  action 
have  been  improperly  united;  and 
(2)'  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was 
sustained  by  the  trial  court,  where- 
upon the  plaintiff  elected  to  stand 
thereon  and  not  plead  further.  The 
court  then  entered  a  judgment  dis- 
missing the  action  with  costs,  from 
which  judgment  the  plaintiff  ap- 
peals. 

The  complaint,  omitting  the  for- 
mal parts,  is  as  follows : 

"I.  That  at  all  the  times  herein- 
after mentioned  the  plaintiff  has 
been  and  is  now  engaged  in  the  oc- 
cupation and  business  of  carrying 
on  and  conducting  a  retail  grocery 
store  at  277  Bellevue  avenue  north, 
in  Seattle,  King  county,  Washing- 
ton. 

"II.  That  at  all  the  times  here- 
inafter mentioned  the  defendant  ia 
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the  o^mefT,  manager,  and  has  charge 
of  that  certain  apartment  house 
known  as  the  'Carlyle  Apartments,' 
situated  at  320  Summit  avenue 
north,  in  the  city  of  Seattle,  King 
county,  Washington. 

♦HI.  That  heretofore  on  the 

day  of  OctobCT,  1917,  the  plaintiff 
received  by  phone  an  order  from  one 
of  the  tenants  or  occupants  of  the 
apartments  in  said  Carlyle  apart- 
ment house  for  groceries,  and  the 
plaintiff,  answering  said  call  and  or- 
der, went  personally  to  said  apart- 
ment house  for  the  purpose  of  mak- 
ing delivery  of  said  groceries, 
whereupon  the  defendant  met  the 
plaintiff  at  the  rear  entrance  of  said 
apartment  house,  the  same  being 
the  customary  place  for  the  deliver- 
ing of  such  articles  as  groceries,  and 
thereupon  the  defendant  did,  in  a 
rude,  insolent,  angry,  and  con- 
temptuous manner,  forbid  plaintiff 
entering  said  apartment  house  or 
making  said  deliveries,  and  did  wan- 
tonly, recklessly,  and  unlawfully 
then  and  there  assault,  beat,  and 
bruise  the  plaintiff,  by  shaking  him, 
pulling  his  ears,  and  talking  to  him 
in  a  loud,  insolent,  and  boisterous 
manner,  and  did  with  force  prevent 
the  plaintiff  entering  said  premises 
and  apartment  house. 

"IV.  That  by  reason  of  the  said 
conduct  of  the  said  defendant  plain- 
tiff suffered  great  pain  and  anguish 
of  body  and  mind,  all  to  his  great 
damage  in  the  sum  of  $500. 

"V.  That  the  plaintiff  has  several 
customers  in  said  apartment  house, 
and  at  whose  invitation  the  plain- 
tiff is  anxious  and  willing  to  sell  his 
goods,  wares,  and  merchandise,  but 
that  the  defendant  wrongfully  re- 
fuses to  allow  the  plaintiff  to  enter 
upon  said  premises,  or  to  deliver 
groceries  to  his  tenants  in  the  said 
apartments,  and  threatens  to  do  the 
plaintiff  great  bodily  harm  should 
he  attempt  to  make  delivery  there- 
of, thereby  damaging  plaintiff's 
business,  but  such  damages  are  un- 
certain and  difficult  to  ascertain,  and 
are  therefore  irreparable. 

"Wherefore,  plaintiff  prays  for  a 
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judgment  and  decree  of  this  court 
as  follows: 

"First,  Awarding  plaintiff  dam- 
ages in  the  sum  of  $500. 

"Second.  For  a  permanent  injunc-- 
tion  enjoining  the  defendant  from 
in  any  manner  interfering  and  mo- 
lesting plaintiff  or  preventing  him 
from  making  deliveries  of  groceries 
in  the  usual,  customary,  and  or- 
dinary manner  to  tenants  in  said 
apartment  house,  and  that  plaintiff 
have  any  other  and  further  and  dif- 
ferent relief  to  which  he  may  be  en- 
titled." 

The  record  does  not  disclose  the 
grounds  upon  which  the  trial  court 
sustained  the  demurrer.  A  due  de- 
termination of  the  issue  joined,  how- 
ever, requires  a  consideration  of 
both  of  the  grounds  stated  therein. 
"There  was  plainly  an  attempt  to 
state  two  causes  of  action.  If,  there- 
fore, the  pleader  succeeded  in  stat- 
ing two  causes  of  action,  and  these 
causes  are  improperly  united,  the 
demurrer  was  rightly  sustained, 
since  the  Code  expressly  makes  the 
improper  uniting  of  two  or  more 
causes  of  action  a  ground  for  de- 
murrer. Rem.  Code,  §  259,  subd.  5. 
If,  on  the  other  hand,  the  pleader 
stated  one  good  cause  of  action,  but 
failed  in  his  facts  as  to  the  other, 
it  was  the  duty  of  the  court  to  over- 
rule the  demurrer  and  retain  the 
case  for  trial  upon  the  cause  of  ac- 
tion well  stated.  The  allegations 
made  in  the  attempt 
to  state  the  other  Si:-i-„v:r«?o- 

cause         of         action    — Immnielent 

would  be  irrelevant  •*,*«?""'"*  "' 
and  redundant  mat- 
ter, which  it  is  the  office  of  a  motion, 
not  a  demurrer,  to  reach.    Rem. 
Code,  §  286. 

The  first  question  to  be  consid- 
ered then  is.  Are  there  two  causes 
of  action  stated  in  the  complaint? 
That  there  is  a  cause  of  action  stat- 
ed for  personal  injuries  arising  from 
an  assault  and  battery  can  hardly  be 
doubted.  The  allegations  are  that 
the  appellant,  a  grocer,  received  an 
order  for  groceries  from  a  tenant  in 
the  respondent's  apartment  house; 
that  he  went  personally  to  the  apart- 
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ment  house  to  make  delivery  of  the 
groceries,  and  was  met  by  the  re- 
spondent at  the  rear  entrance  to 
the  house,  the  same  being  the  cus- 
tomary place  for  the  delivery  of  such 
Articles  as  groceries,  and  was  there 
wantonly  and  unlawfully  assaulted 
and  beaten  by  the  respondent,  to  his 
damage  in  a  stated  sum  of  money. 
There  is  nothing  to  show  that  he 
had  been  theretofore  forbidden  to 
enter  the  premises  for  the  delivery 
of  groceries,  or  that  he  was  acting 
otherwise  than  in  an  orderly  and 
xieense-t  ent  Peaccful  manner. 
KPMtmirat  honse  Plainly,     therefore, 

^piueJ^'*'  ^e  ^^^  »"  implied 
license  to  enter  for 
the  purposes  intended,  or,  at  least, 
Avas  not  a  trespasser  in  so  doing,  and 
the  respondent  had  no  cause  to 
assault  and  beat  him  for  making  the 
attempt.  More  than  this,  it  is  al- 
leged that  the  assault  was  wanton 
and  unlawful.  If  this  be  true,  and 
for  the  purposes  of  the  demurrer  it 
must  be  so  considered,  the  assault 
gave  rise  to  a  cause 

dellverlna;   mnv-     thoUgh  the  attempt 

to  enter  the  build- 
ing to  deliver  the 
groceries  was  wrongful,  since  these 
words  negative  the  presumption 
that  the  assault  and  battery  may 
have  been  necessary  to  prevent  a 
wrongful  act. 

Is  there  stated  a  cause  of  action 
for  injunctive  relief? 

It  is  a  well-settled  rule  that  when 
the  owner  of  a  building  fits  it  up 
for  business  or  office  uses,  and  leases 
rooms  therein  to  tenants,  retaining 
.  ^i  _•  .  ii  control  over  the  en- 
tenant— apart-  tTance  ways  to  such 
";£*.  oflJI;;;*..  rooms,  he  impliedly 
l!JIi"ilL---J°*""   invites   all   persona 

fnta  tenant.  .  .  ii         i^     .iji 

to  enter  the  build- 
ing, whose  entry  is  naturally  inci- 
dent to  the  business  carried  on  by 
the  tenant. 

"The  rule  of  implied  invitation 
may  be  stated  as  follows:  Invita- 
tion as  distinguished  from  mere  li- 
cense is  implied  by  law  only  when 
the  visitor  comes  for  some  purpose 
connected    with    the    business    in 


piles  la  apart- 
■tent  kanse. 


which  the  owner  or  occupant  is 
there  engaged,  or  which  he  permits 
there  to  be  carried  on,  and  there 
must  be  some  real  or  supposed  mu- 
tuality of  interest  in  the  subject  to 
which  the  visitor's  business  re- 
lates/' Gasch  V.  Rounds,  93  Wash, 
317, 160  Pac.  962. 

It  is  a  well-settled  rule  also  that 
the  duty  of  care  which  the  owner 
of  such  a  building  owes  to  invitees 
c'ilfers  from  the  duty  of  care  he 
owes  to  a  mere  licensee.  If  the 
building  be  open,  and  there  is  noth- 
ing to  indicate  that  strangers  are 
not  wanted,  any  person  may  enter 
without  becoming  a  trespasser,  but 
the  owner  owes  him  no  duty  of  care, 
other,  perhaps,  than  the  negative 
one  of  not  wantonly  injuring  him. 
To  the  invitee,  however,  he  owes  the 
same  duty  of  care  that  he  owes  to 
the  tenant;  he  must  keep  the  ways 
reasonably  safe  for  ^  ^  . 
him,  and  must  per-  -^"*'  •*  •'^•'• 
mit  entry  at  all  reasonable  hours. 
Gasch  V.  Rounds,  supra;  Stanwood 
v.  Clancey,  106  Me.  72,  26  L.B.A. 
(N.S.)  1213,  75  Atl.  293. 

The  rule  presupposes,  of  course, 
that  the  invitee  enters  at  a  reason- 
able hour,  conducts  himself  in  an 
orderly  manner,  and,  as  said  in  the 
case  cited  from  this  court,  enters  on 
some  business  in  which  the  tenant 
has  an  interest.    In  the  case  where 
the  tenant  is  a  lawyer,  doctor,  archi- 
tect, or  other  professional  man,  the 
rule  would  include  a  person  who  en- 
ters to  consult  him  on  professional 
business,  and,  in  the  case  of  a  manu- 
facturer of  or  dealer  in  commodities, 
would  include  a  person  entering  for 
the  purpose  of  dealing  with  relation 
to  such  commodities.    It  would  not, 
however,  include  a  peddler  or  solici- 
tor, or  a  person  seeking  a  purchaser 
for  something  he  had  to  sell.    Such 
persons,     even     if 
they  are  expressly  M^JSit**  '•»•»'• 
permitted  to  enter 
onto  the  premises,  are  mere  licen- 
sees, and  their  right  of  entry   ia 
subject  to  be  revoked  by  the  owner 
at  any  time  and  for  any  cause  that 
may  seem  to  the  owner  sufficient. 

It  follows  from  these  principles. 
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we  think,  that  an  invitee  has  privi- 
leges in  the  premises  which  he  can 
enforce  in  his  own  right.  Certain- 
ly, under  all  of  the  cases,  he  can 
recover  for  personal  injuries  suf- 
fered by  him  caused  by  the  negli- 
gence of  the  owner,  and  it  would 
seem  equally  plain  that  if  his  right 
•f  entiy  is  wrongfully  interfered 
with  by  the  owner, 
*^^"*?*?^  he    can    have,    at 

fereaee  with  least  as  the  practice 
SSiiii.*"**'  •  18  administered  in 
this  state,  injunc- 
tive relief  against  the  denial  of  the 
right. 

The  legal  status  of  the  owner  of 
an  apartment  house  is  not  essential- 
ly different  from  that  of  the  owner 
of  office  or  business  buildings  gener- 
ally. Such  a  house  has  been  defined 
i.e..i«.—  as    a    building   ar- 

a»>r«mem«  ranged    m    several 

•"*'  .  suites  of  connecting 

rooms,  each  suite  designed  for  in- 
dependent housekeeping,  but  with 
certain  mechanical  conveniences, 
such  as  heat,  light,  or  elevator  serv- 
ices, in  common  to  all  families  occu- 
lting the  building.  Kitching  v. 
Brown.  180  N.  Y.  414, 70  L.R.A.  742, 
73  N.  E.  241.  The  owner  of  such  a 
building,  when  he  leases  the  rooms 
therein  far  the  purposes  intended, 
confers  rights  in  the  tenants,  not 
only  in  the  rooms  actually  leased, 
bat  risfats  in  the  common  entrance 
ways  to  sach  rooms,  notwithstand- 
ing he  may  have  retained  control  of 
tiiem  for  the  oonunon  use  of  all  of 
his  teoants.  Since  the  leasing  is 
for  boasekeeping  purposes,  among 
these  rigrhts  is  the  right  to  carry 
throogh  such  oitrance  ways  the  com- 
modities necessary  for  their  suste- 
nance. Havinir  this  right,  the  ten- 
ant can,  in  the  absence  of  a  special 
covenant  to  the  contrary,  confer  it 
upon  another,  and  that  other,  when 
the  right  is  so  conferred,  becomes 
an  invitee  of  the  owner.  The  rule 
af^p^ea  to  a  grocer  from  whom  gro- 
ceries axe  ordered,  when  ordered 
with  the  nnderstanding  or  agree- 
ment that  they  shall  be  delivered. 
He  has  bonnesB  with  an  occupant  of 
the  building;  in  which  bnsiness  the 
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occupant  has  an  interest.    It  is  not, 
of  course,  intended  to  be  said  that 
the  owner  of  an  apartment  house 
may  not  make  reasonable  regula- 
tions governing  the  use  of  the  en- 
trance ways  to  the  building.     He 
may,  as  he  seems  to  have  done  in 
this  instance,  provide  a  place  for 
the  delivery  of  commodities  to  his 
tenants,    and    require    such    com- 
modities  to  be  delivered  at  that 
place,  and,  as  before  indicated,  can 
require  entrance  to  be  made  at  rea- 
sonable hours  and   in  an  orderly 
manner;  and  it  may  be  also  that  for 
just  cause  he  can  forbid  a  particu- 
lar person  or  par- 
ticular persons  from  lAiiaiord  «■« 
entering.     But  the  m^"*i:Tu.*JT 
regulations  must  be  5^BVery*5<'*' 
reasonable,     they  aappiiea. 
must    not    be    so 
stringent  as  to  amount  to  practical 
denial  of  the  right. 

In  the  light  of  these  considera- 
tions we  think  the  complaint,  al- 
though somewhat  meager  in  its  al- 
legations, states  facts  sufficient  to 
sustain  a  judgment  awarding  in- 
junctive relief.  The  complaint 
therefore  states  two  causes  of  ac- 
tion, and  the  question  arises.  Are 
they  improperly  united?  The  ap- 
pellant argues  that  they  are  not, 
and  calls  to  his  assistance  that  sec- 
tion of  the  Code  which  permits  two 
or  more  causes  of  action  to  be  united 
in  one  complaint  when  they  arise 
out  of  the  same  transaction.  Rem. 
Code,  §  296.  But  we  cannot  think 
the  statute  aids  the  appellant.  Dis- 
cussing this  provision  of  the  statute, 
Mr.  Pomeroy,  in  his  work  on  Reme- 
dies and  Remedial  Rights,  §  474, 
says :  **It  is  clear  that  every  event 
affecting  two  persons  is  not  neces- 
sarily a  transaction'  within  the 
meaning  of  the  statute ;  indeed,  the 
word  as  used  in  common  speech  has 
no  such  signification.  Transaction' 
implies  mutuality,  something  done 
by  both  in  concert,  in  which  each 
takes  some  part.  Much  less  can  it 
be  said  that,  because  two  events  oc- 
cur to  the  same  persons  at  the  same 
time,  they  are  necessarily  so  con- 
nected as  to  become  one  transaction. 
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The  case  cited  above,  in  which  a 
cause  of  action  for  an  assault  and 
battery  and  one  for  a  slander  were 
united,  illustrates  this  statement. 
Two  events  happened  simultaneous- 
ly, the  beating  and  the  defamation, 
but  neither  was  a  'transaction'  in 
any  proper  sense  of  the  word.  The 
wrong  which  formed  a  part  of  one 
cause  of  action  was  the  beating; 
that  which  formed  a  part  of  the 
other  was  the  malicious  speaking. 
The  plaintiff's  primary  rights  which 
previously  existed  were  broken  by 
two  independent  and  different 
wrongs.  The  only  common  point  be- 
tween the  causes  of  action  was  one 
of  time;  but  this  imity  of  time  was 
certainly  not  a  'transaction.'  Much 
of  the  difficulty  in  construing  this 
language  has  resulted,  I  think,  from 
a  failure  to  apprehend  the  true  na- 
ture of  a  'cause  of  action,'  from  a 
forgetfulness  that  it  includes  two 
factors — the  primary  right  and  the 
wrong  which  invades  it.  A  'cause 
of  action'  cannot  be  said  to  'arise 
out  of  an  event,  when  the  event 
produces  or  contains  but  one  of 
these  factors,  the  delict  or  wrongful 
act." 

The  case  referred  to  in  the  quota- 
tion is  Anderson  v.  Hill,  63  Barb. 
238.  The  complaint  united  a  cause 
of  action  for  an  assault  and  bat- 
tery with  one  for  slander,  alleging 
that  the  defamatory  words  were  ut- 
tered while  the  beating  was  in  actu- 
al pirogress.  To  a  demurrer  for  a 
misjoinder  it  was  answered  that 
both  causes  of  action  arose  out  of 
the  same  transaction.  Passing  upon 
the  question  the  court  said:  "It  is 
claimed,  however,  by  the  plaintiffs 
counsel  that  the  assault  and  battery 
and  the  slander  arose  out  of  the 
same  transaction,  inasmuch  as  both 
causes  originated  or  occurred  at  the 
same  period  of  time,  and  therefore 
both  belong  to  the  first  class.  This 
is  what  is  held  in  Brewer  v.  Temple, 
15  How.  Pr.  286.  But  it  by  no 
means  follows  that,  because  the  two 
causes  of  action  originated  or  hap- 
pened at  the  same  time,  each  cause 
arose  out  of  the  same  transaction. 


It  is  certainly  neither  physically  nor 
morally  impossible  that  there  should 
be  two  transactions  occurring  simul- 
taneously, each  differing  from  the 
other,  in  essential  attitudes  and 
qualities.  As  here,  the  transaction 
out  of  which  the  cause  of  action  for 
the  assault  springs  is  the  beating, 
the  physical  force  used;  while  the 
transaction  out  of  which  the  cause 
of  action  for  slander  springs  is  not 
the  beating,  or  the  force  used,  but 
defamatory  words  uttered.  The 
maker  of  a  promissory  note  might, 
at  the  very  instant  of  its  delivery 
and  inception,  falsely  call  the  payee 
a  thief;  and  yet  who  would  say  that 
the  two  causes  of  action  arose  out 
of  the  same  transaction?  It  has 
been  held  that  a  contract  of  war- 
ranty and  a  fraud  practised  in  the 
sale  of  a  horse,  at  the  same  trade, 
did  not  arise  out  of  the  same  trans- 
action, so  as  to  be  connected  each 
with  the  same  subject  of  action,  and 
that  a  complaint  containing  both 
causes  of  action  was  demurrable. 
Sweet  V.  Ingerson,  12  How.  Pr.  331. 
This  was  a  general  term  decision, 
and  of  course  as  authority  has 
greater  weight  than  that  of  Brew- 
er V.  Temple.  Assault  and  battery 
and  slander  are  as  separate  and  dis- 
tinct causes  of  action  as  any  two  ac- 
tions which  can  be  named.  True 
they  are  both  torts,  but  they  do  not 
belong  to  the  same  category  or  class, 
either  at  common  law  or  by  the 
Code.  Indeed  the  Code,  in  express 
terms,  enumerates  and  classifies 
them  separately.  The  subjects  of 
the  two  actions  are  not  connected 
with  each  other.  Each  subject  of 
action  is  as  distinct  and  different 
from  the  other  as  the  character  of 
an  individual  is  from  his  bodily 
structure.  The  question  is  not 
whether  both  causes  of  action 
sprang  into  existence  at  the  same 
moment  of  time.  Time  has  very 
little  to  do  in  solving  the  real  ques- 
tion. The  question  is.  Did  each 
cause  of  action  accrue  or  arise  out 
of  the  same  transaction,  the  same 
thing  done?     It  is  apparent  that 
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each  cause  of  action  arose,  and  in- 
deed mu»t  necessarily  have  arisen, 
out  of  the  doing  of  quite  different 
things  by  the  defenduit.  Different 
in  their  nature  and  all  their  quali- 
ties and  characteristics,  and  inflict* 
ing  injuries  altogether  different  and 
dissimilar.  The  same  evidence 
would  not  sustain  either  cause  of 
action,  and  they  may  require  dif- 
ferent answers." 

Within   the  principles   here  an- 
nounced the  complaint  plainly  im- 
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properly  unites  two  causes  of  action, 
and  since  the  Code,  pieadins- 
as  we  have  shown,  i'i'^'.'irof'.ction 
makes  the  improp-  -mm»*u\t  and 
er  uniting  of  two  or  '-»'-«"«»• 
more  causes   of  action  a   distinct 
ground  of  demurrer,  the  demurrer 
was  properly  sustained. 
The  judgment  is  afSrmed. 

Mount  and  Parker,  JJ.,  concur. 

Petition  for  rehearing  denied,  Sep- 
tember 24,  1919. 


ANNOTATION. 
R%^t  of  durd  perscMi  to  enter  premises  against  objection  of  the  landlord. 


L  Where  lease  covers  entire  premises, 

466. 
II.  Where  lease  is  of  portion  of  premises; 

a.  In  general,  466. 

b.  Where  reasonable  means  of  ac- 

cess to  tenant  is  provided,  467. 
m.  Where  landlord  ejects  third  person  at 
request  of  tenant,  467. 

/.  Where  lease  covers  entire  premises. 

This  note  does  not  treat  the  ques- 
tion as  to  the  right  of  action  by  a  land- 
lord against  third  persons  for  tres- 
passing upon  or  injuring  the  leased 
premises.  The  term  "third  person," 
as  herein  used,  has  reference  to  tres- 
passers, licensees,  and  invitees  of  ten- 
ants, but  it  does  not  include  members 
of  the  tenant's  family. 

Of  course,  where  the  owner  of  prem- 
ises leases  the  same  without  any  reser- 
vation of  any  part  thereof,  the  status 
of  the  lessee  as  to  the  premises  is  very 
similar  to  that  of  a  purchaser.  The 
only  substantial  difference,  so  far  as 
concerns  the  question  here  raised,  is 
that  his  estate  is  limited.  Hence  the 
landlord  would  have  nothing  to  do 
with  the  right  of  third  persons  to  go 
upon  the  premises,  providing  they  did 
not  commit  a  trespass  amounting  to  ah 
injury  to  the  landlord's  property. 

For  example,  in  Mitchell  v.  State 
(1913)  12  Ga.  App.  557,  77  S.  E.  889, 
in  reversing  the  conviction  of  a  hus- 
band for  going  upon  the  premises  of 
which  his  wife  was  the  tenant,  where 
the  prosecution  was  in  behalf  of  the 
landlord,  the  court  said:  "The  house 
6  A.L.K.— SO. 


and  yard  were  in  the  possession  of  the 
wife  of  the  accused  as  a  tenant  of  the 
owner.  She  had  sufficient  dominion 
and  control  over  the  premises  to  for- 
bid a  trespass  by  another.  Bryce  v. 
State  (1901)  113  Ga.  705,  39  S.  E.  282. 
One  entitled  to  the  possession  of  land 
is  for  the  time  being  entitled  to  the 
undisturbed  enjoyment  of  such  right, 
regardless  of  who  is  the  true  owner. 
...  In  the  absence  of  a  special  con- 
tract, the  landlord  has  no  right  to  for- 
bid a  person  to  go  upon  the  premises 
in  the  possession  of  a  tenant,  by  the 
tatter's  permission  and  for  a  lawful 
purpose.  The  tenant  has  the  right  to 
select  his  own  guests  and  have  them 
come  upon  the  rented  premises  for  a 
proper  purpose  at  such  times  as  may 
suit  the  convenience  of  the  tenant  and 
the  guest.  The  right  to  the  undis- 
turbed enjoyment  of  the  rented  prem- 
ises necessarily  carries  with  it  free- 
dom from  the  dictation  of  the  landlord 
in  reference  to  the  personnel  of  the 
tenant's  guests.  The  statute  must  be 
strictly  construed  in  the  light  of  this 
well-recognized  principle  of  law. 
Where  the  land  is  in  the  possession 
of  the  owner,  either  actually  or  con- 
structively, he  can  forbid  a  trespass 
upon  it.  But,  where  he  has  surren- 
dered possession  to  another,  'the  per- 
son entitled  to  the  possession  for  the 
time  being'  has  the  exclusive  right  to 
say  who  shall  come  upon  the  premises 
for  a  lawful  purpose.  I'urtnermore. 
it  appears  that  the  accused  went  upon 
the  rented  premises  for  the  purpose 
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of  pasrinff  a  visit  to  his  wife,  and  with 
her  permission,  so  far  as  the  evidence 
disclosed.  We  are  unwilling  to  hold 
that  one  who  has  rented  a  house  to  a 
man's  wife  can  lawfully  forbid  the 
husband  to  visit  her  at  any  time  when 
it  suits  their  convenience.  It  does  not 
appear  that  the  iield  was  rented  to  the 
wife,  but  it  does  affirmatively  appear 
that  the  house  was  so  rented;  and  of 
course  this  carried  with  it  the  right  to 
use  so  much  of  the  yard  as  was  neces- 
sary for  the  undisturbed  enjoyment  of 
the  rented  premises.  The  fact  that  the 
husband  and  the  wife  had  been  living 
separate  and  apart  makes  no  differ- 
ence. The  law  encourages  reconcilia- 
tion, and  will  be  slow  to  approve  any 
conduct  or  act  of  a  third  person  which 
is  designed  to  prevent  a  husband  and 
wife  from  living  together.  By  the 
landlord's  own  admissions  in  this  case, 
it  seems  to  have  been  his  purpose  to 
keep  the  husband  and  wife  separate 
and  apart,  in  order  that  he  might  ob- 
tain the  benefit  of  the  wife's  labor. 
This  conduct  of  the  landlord  was  whol- 
ly unjustifiable,  and  the  conviction  of 
the  accused  cannot  be  sustained." 

In  Montgomery  v.  Com.  (1901)  99 
Va.  833,  37  S,  E.  841,  it  was  held  that 
a  person  upon  rented  premises  had  a 
right  to  defend  himself  against  an  as- 
sault by  the  owner  of  the  premises,  in 
an  attempt  to  compel  him  to  leave.  In 
so  holding,  the  court  pointed  out  that 
the  person  assaulted  was  on  premises 
the  right  to  which  was  in  the  tenant, 
and  not  in  the  landlord,  and  the  latter 
had  no  right  to  order  him  away. 

In  Suggs  V.  Anderson  (1853)  12  Ga. 
461,  the  owner  of  premises  violently 
dragged  a  woman  out  of  the  house  oc- 
cupied by  a  tenant,  the  assaulted  party 
being  there  with  the  consent  of  the 
tenant.  Under  these  circumstances, 
the  owner  was  held  guilty  of  assault 
and  battery,  and  the  fact  that  the  in- 
jured person  had  been  talking  about 
the  defendant  and  his  wife  was  held 
to  be  no  justification  for  the  assault. 

II.  Where  lease  ia  of  portion  of  pretn- 
iaes. 

«.  In  general. 

The  question,  however,  is  presented 
with  reference  to  property  leased  to 


different  tenants,  where  the  landlord 
retains  control  of  passageways,  hall- 
ways, etc.,  for  the  use. of  the  different 
tenants  in  common.  In  such  case  it 
is  clear  that  each  tenant  has  the  right 
to  make  reasonable  use  of  that  portion 
of  the  premises  retained  for  the  use  of 
the  different  tenants  in  common;  and 
80  also  have  third  persons  who  come 
upon  the  premises  at  the  express  or 
implied  invitation  of  a  tenant,  and  the 
landlord  is  not  justified  in  unreason- 
ably restricting  the  right  of  such  third 
person  to  come  upon  the  pronises. 

.Williams  v.  Lubbering  (1906)  78 
N.  J.  L.  817,  68  Atl.  90,  20  Am.  Neg. 
Rep.  115;  Brendlin  v.  Beers  (1911)  144 
App.  Div.  403,  129  N.  Y.  Supp.  222,  re- 
versing (1910)  68  Misc.  310, 123  N.  Y. 
Supp.  1062;  KONICK  v.  Champneys 
(reported  herewith)  ante,  469. 
.  In  Williams  v.  Lubbering  (N.  J.)  su- 
pra, the  janitor  of  an  apartment  build- 
ing, under  the  instruction  of  his  em- 
ployer, the  owner  thereof,  undertook 
to  prevent  an  iceman  accustomed  to  de- 
liver ice  to  a  tenant,  from  entering  the 
premises  for  the  purpose  of  delivering 
ice,  under  an  arrangement  with  the 
tenant;  the  janitor  undertook  to  hold 
the  doors  through  which  the  iceman 
had  to  pass,  and  was  pushed  aside  by 
the  latter  and  injured;  ,it  did  not  ap- 
pear that  the  latter  used  more  force 
than  was  necessary  to  enter  the  prem- 
ises. It  was  held  that  he  was  not 
guilty  of  an  assault  and  battery  upon 
the  janitor.  The  doctrine  is  here 
stated  that  "when  a  landlord  rents 
apartments  to  another  he  impliedly 
grants  all  that  is  indispensable  for 
their  free  use  and  full  enjoyment,  and 
he  cannot  deprive  a  lessee  of  ingress 
and  egress  to  such  apartments  at  all 
hours  and  times.  .  .  .  Nor  can  the 
landlord  object  to  the  free  use  of  the 
bell  and  knocker,  halls,  staircase,  or 
passageways,  or  any  of  the  necessary 
adjuncts  of  his  furnished  apartments 
unless  it  be  otherwise  stipulated  at  the 
time  of  the  taking  of  the  apartments. 
.  .  .  Not  only  is  the  lessor  himself 
entitled  to  egress  and  ingress,  but  so 
are  those  who  visit  him.  To  such  the 
landlord,  who  controls  the  entrance,  is 
liable  for  any  injury  resulting  from  an 
imperfectly   constructed   or   repaired 
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or  lighted  passage.  The  landlord  is 
liable  because  such  persons  are  not 
trespassers,  but  are  exercising  a  legal 
right  to  use  the  passage.  In  the  lan- 
guage of  Mr.  Justice  Magie,  the  use  of 
the  apartments  and  dwelling  necessi- 
tates the  use  of  the  passage  by  trades- 
men in  delivering  goods,  by  persons 
having  other  business  with  the  occu- 
pants, and  by  those  who  visit  him  for 
social  purposes.  .  .  .  Now  if  the 
tenant  himself,  and  his  visitors,  and 
the  tradesmen  delivering  goods  have  a 
right  to  pass  through  such  a  passage, 
the  landlord  has  no  authority  to  pre- 
vent the  enjoyment  of  such  right,  so 
long  as  it  is  exercised  in  a  proper 
manner.  Nor  has  the  landlord  the 
right  to  select  the  visitors,  or  the 
tradesmen,  or  the  tradesmen's  serv- 
ants, so  long,  at  least,  as  they  are  de- 
cent in  character  and  behavior.  The 
tenant  is  at  liberty  to  receive  whom  he 
pleases  and  engage  any  tradesman  or 
deal  with  any  merchant  at  his  pleas- 
ure. The  defendant  having  a  right  to 
use  this  way,  he  had  a  right  to  remove 
any  obstruction  which  deprived  him 
of  this  use,  and  if  that  obstruction  was, 
in  part,  the  person  of  the  plaintiff,  the 
defendant  had  a  right,  after  warning 
the  plaintiff  of  his  purpose,  to  use  ade- 
quate force  to  remove  him." 

A  somewhat  similar  case  is  the  re- 
ported ease  (KoNiCK  ▼.  Ghahpneys, 
ante,  469)  which  sustains  the  right  of 
a  grocer  to  recover  damages  for  an  as- 
sault and  battery  upon  him  by  the 
landlord  of  an  apartment  house  while 
the  grocer  was  attempting  to  deliver 
groceries  which  a  tenant  had  ordered 
of  him. 

b.  Where  reasonable  means  of  access  to 
tenant  te  provMed. 

Of  course,  if  the  landlord  provides  « 
reasonable  method  or  means  for 
tradesmen  and  others  under  express  or 
implied  invitation  of  a  tenant  to  enter 
upon  the  premises,  it  is  the  duty  of 
such  invitee  to  make  use  of  the  means 


provided,  and  he  is  not  entitled  to  use 
any  other  method.  This  is  the  hold- 
ing in  Brendlin  v.  Beers  (1911)  144 
App.  Div.  403,  129  N.  Y.  Supp.  222,  re- 
versing (1910)  68  Misc.  310,  123  N. 
Y.  Supp.  1062.  It  is  here  held  that 
where  a  person  having  a  bill  to  col- 
lect from  a  tenant  undertook  to  enter 
the  apartment  house  by  the  vestibule, 
and  was  informed  by  the  janitor  that 
deliveries  of  goods  to  tenants  and  col- 
lection for  them  must  be  made  by 
means  of  a  dumb  waiter  which  had 
been  provided  for  that  purpose,  and 
was  further  informed  that  this  rule 
was  in  accordance  with  orders  given 
to  him  by  the  owner  of  the  premises, 
it  was  the  duty  of  the  collector  to  make 
use  of  these  means,  and  where  he  un- 
dertook to  pass  through  the  vestibule 
over  the  objection  of  the  janitor,  and 
was  injured  by  the  latter,  he  could  not 
recover  for  the  assault  and  battery,  it 
not  appearing  that  the  janitor  used 
any  more  force  than  was  necessary  to 
prevent  the  plaintiff  from  entering  the 
house  after  he  had  been  told  that  he 
could  not  do  so. 

/// .  Wh«re  landlord  ejects  third  person 
eit  request  of  tenant. 

In  McKeon  v.  Taylor  (1911)  132  N. 
Y.  Supp.  446,  where  a  collector  who 
had  gained  access  to  rooms  of  a  guest 
in  a  hotel  and  refused  to  leave  until  the 
guest  paid  her  the  amount  of  the  bill 
was,  at  the  request  of  the  guest,  forci- 
bly removed  from  the  room  by  a  serv- 
ant of  the  owner,  the  latter  was  held 
not  liable  for  an  assault  and  battery 
upon  the  collector  unless  the  servant 
used  excessive  force. 

This  doctrine  is  also  recognized  in 
Fitch  V.  Huff  (1914)  134  C.  G.  A.  31, 
218  Fed.  17,  holding  that,  where  the 
owner  of  an  apartment  house  removed 
the  wife  of  a  guest  at  the  request  of 
the  latter,  and  in  so  doing  used  exces- 
sive force,  he  wafi  guilty  of  an  assault 
and  battery.  A.  G.  S. 
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EDGAR  M.  FROST,  Appt., 

V. 

CITY  OF  LOS  ANGELES  et  al.,  Respts. 

OaUfomia  Supreme  Court  (In  Bane)— August  tt,  1919. 

K—  Cal.  — ,  183  Pac.  342.) 

Constitutional  law  —  police  power  —  requiring  municipal  water  supply  to 
be  the  purest  obtainable. 

1.  A  statute  requiring  refusal  of  a  permit  to  furnish  water  to  a  mu- 
nicipal corporation  unless  the  supply  is  the  purest  and  most  healthful 
obtainable  is  an  unconstitutional  exercise  of  the  police  power  where  the 
enforcement  of  the  statute  might  result  in  depriving  municipalities  of 
all  water  supply. 

[See  note  on  this  question  beginning  on  page  476.] 


Injunction  —  against  public  nuisance 
—  right  of  indiTiduaL 

2.  To  entitle  one  to  sue  to  enjoin 
a  public  nuisance  he  must  show  that 
it  causes  special  injury  to  himself  or 
his  property,  of  a  character  different 
in  kind  from  that  suffered  by  the  gen- 
eral public. 

[See  20  R.  C.  L.  476-478.] 
Water  —  enjoining  supply  as  nuisance. 

8.  A  consumer  cannot  maintain  an 
action  to  enjoin  the  furnishing  of  wa- 
ter unfit  for  culinary  purposes  as  a 
public  nuisance,  if  the  water  furnished 
is  found  to  be  safe,  wholesome,  san- 
itary, healthful,  potable,  and  fit  for 
human  use. 

Constitutional  law  —  scope  of  police 
power. 

4.  The  legislature  cannot  in  the 
guise  of  police  power  interfere  with  a 
lawful  and-  useful  occupation  or  busi- 
ness which  is  not  inherently,  or  be- 
cause of  the  manner  in  which  it  is 
carried  on,  injurious  to  persons  or 
property,  or  to  the  public  health,  con- 
venience, comfort,  safety,  or  morals. 

[See  6  R.  C.  L.  218.] 
Statute  —  amendment  —  effect  on 
pending  litigation. 

5.  An  amendment  of  a  statute  for- 
bidding the  granting  of  licenses  to 
furnish  water  to  a  municipal  corpora- 
tion unless  the  supply  is  the  best  ob- 
tainable will  not  affect  an  existing 
suit  to   enjoin  the  furnishing  of  a 


supply  without  license,  nor  will  it  have 
a  retroactive  effect  so  as  to  affect  the 
validity  of  a  judgment  rendered  be- 
fore the  new  law  went  into  effect. 

[See  25  R.  C.  L.  793,  795.] 
—enforcement  with  unconstitutional 

provisions  eliminated. 

6.  A  statute  cannot  be  enforced 
with  an  unconstitutional  provision 
eliminated  if  it  is  apparent  that  neces- 
sary action  would  not  have  been  taken 
under  it  by  state  officials,  with  the 
unconstitutional  provision  cut  out,  in 
view  of  other  provisions  of  the  stat- 
ute. 

[See  25  R.  C.  L.  1003.] 
Nuisance  —  public  — permission  t»  in* 
dividual  to  sue. 

7.  The  state  may  grant  special  per- 
mission to  an  individual  to  act  on  its 
behalf  in  maintaining  injunction  suits 
to  suppress  public  nuisances. 
Injunction  —  statutory  authority  — 

when  applicable. 

8.  Statutory  authority  to  an  individ- 
ual to  sue  to  enjoin  the  furnishing  of 
a  water  supply  without  a  permit  does 
not  apply  unless  the  supply  so  fur- 
nished is  dangerous  to  public  health. 
—  public  hardship  —  refusal. 

9.  Injunction  will  not  lie  to  prevent 
the  furnishing  of  a  municipal  water 
supply  without  a  permit  where  it 
would  cause  great  hardship  to  the  pub- 
lic without  benefit  to  comolainant. 

[See  14  R.  C.  L.  357-359.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Works,  J.)  in  favor  of  defendants  in  an  action  brought 
to  enjoin  them  from  unlawfully  supplying  to  plaintiff,  and  others,  water 
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•Deged  to  be  polluted  and  unhealthful,  and  from  continuing  the  supply 
until  a  permit  had  been  secured  from  the  state  board  of  health.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ingle  Carpenter  and  Charles     15  L.R.A.  (N.S.)  359,  93  Pac.  858 ;  Com. 


W.  Four!,  for  appellant: 

The  law  of  this  state  gives  to  the 
■tate  board  of  health  the  same  juris- 
diction over  the  municipality  engaged 
in  supplying  water  for  domestic  pur- 
poses to  its  citizens  that  it  does  over 
the  private  firm  or  corporation  en- 
gaged in  that  business. 

State  Bd.  of  Health  v.  St.  Johnsbury, 
«2  VL  276,  23  L.R.A.(N.S.)  766,  73  Atl. 
581,  18  Ann.  Cas.  496;  State  ex  rel. 
Hawes  v.  Mason,  153  Mo.  23,  54  S.  W. 
524;  State  ex  rel.  Terre  Haute  v.  Kol- 
sem,  ,130  Ind.  434,  14  L.R.A.  566,  29 
N.  E.  595;  State  ex  rel.  Atwood  v. 
Hunter,  88  Kan.  578,  17  Pac.  177; 
Keefe  v.  People,  37  Colo.  317,  8  L.R.A. 
(N.S,)  131,  87  Pac,  791;  28  Cyc.  296; 
Odd  Fellows'  Cemetery  Asso.  v.  San 
Francisco,  140  Cal.  226,  73  Pac.  987; 
Ex  parte  Beck,  162  Cal.  701,  124  Pac. 
643;  Re  Montgomery,  163  Cal.  457,  125 
Pac.  1070,  Ann.  Cas.  1914A,  130;  Re 
Hoffman,  155  Cal.  114,  132  Am.  St. 
Rep.  75,  99  Pac.  517;  Re  Ackerman, 
6  Cal.  App.  5,  91  Pac.  429. 

The  municipality  must  be  consid- 
ered in  the  control  of  the  protection 
of  the  health  of  its  citizens  purely  as 
an  agency  of  the  state,  and  therefore, 
both  fundamentally  and  through  the 
Constitution,  subject  to  the  general 
laws  of  the  state  upon  this  question. 

Farmer  v.  Behmer,  9  Cal.  App.  773, 
100  Pac.  901;  Davock  v.  Moore,  105 
Mich.  120,  28  L.R.A.  783,  63  N.  W.  424; 
Davidson  v.  Hine,  151  Mich.  294,  15 
L.R.A.(N.S.)  575, 123  Am.  St  Rep.  267, 
115  N.  W.  246,  14  Ann.  Cas.  352;  Peo- 
ple ex  rel.  Lawlor  v.  Williamson,  135 
Cal.  415,  67  Pac.  504;  Pasadena  School 
Dist  V.  Pasadena,  166  Cal.  7,  47  L.R.A. 
(N.S.)  892,  134  Pac.  985,  Ann.  Cas. 
1915B,  1039;  Ex  parte  Braun,  141  Cal. 
204,  74  Pac.  780;  Sunset  Teleph.  & 
Teleg.  Co.  v.  Pasadena,  161  Cal.  265, 
118  Pac.  796;  Fragley  v.  Phelan,  126 
CaL  383,  58  Pac.  923;  Los  Angeles 
City  School  Dist.  v.  Longden,  148  Cal. 
380,  83  Pac.  246;  People  ex  rel.  Schol- 
ler  V.  Long  Beach,  155  Cal.  604,  102 
Pae,  664;  Peffer  v.  Pennsylvania  Wa- 
ter Co.  221  Pa.  578,  70  Atl.  870;  Me- 
Quillin,  Mun.  Corp.  §  894;  Dudley  v. 
Superior  Ct.  13  Cal.  App.  271,  110  Pac. 
146;  Clouse  v.  San  Diego,  159  Cal.  434, 
114  Pac.  573;  Fellows  v.  Los  Angeles, 
151  Cal.  52,  90  Pac.  137;  Stanislaus 
Water  Co.  v.  Bachman,  162  Cal.  716, 


ex  rel.  McCormick  v.  Russell,  172  Pa. 

606,  33  Atl.  709. 

The  supplying  of  this  polluted  wa- 
ter is,  according  to  the  laws  of  this 
state,  unlawful  and  a  nuisance  upon 
this  plaintiff  against  which  he  is  en- 
titled to  an  injunction. 

State  V.  Tower,  185  Mo.  79,  68  L.R.A. 
402,  84  S.  W.  10;  Moses  v.  United 
States,  16  App.  D.  C.  428,  50  L.R.A. 
532;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257;  State  v.  Beardsley,  108  Iowa,  396, 
79  N.  W.  138;  Train  v.  Boston  Disin- 
fecting Co.  144  Mass.  523,  59  Am.  Rep. 
113;  Harrington  v.  Providence,  20  R. 
L  233,  38  L.R.A.  305,  38  Atl.  1;  29 
Cyc.  1165;  North  Point  Consol.  Irrig. 
Co.  V.  Utah  &  S.  L.  Canal  Co.  16  Utah, 
246,  40  L.R.A.  851,  67  Am.  St.  Rep. 

607,  52  Pac.  174;  Atty.  Gen,  v.  Stew- 
ard, 21  N.  J.  Eq.  340;  Allen  v.  Stowell, 
145  Cal.  666,  68  L.R.A.  223,  104  Am. 
St.  Rep.  80,  79  Pac.  371;  Missouri  v. 
Illinois,  180  U.  S.  208,  45  L.  ed.  497, 
21  Sup.  Ct.  Rep.  331,  346;  Hollenbeck 
V.  Marion,  116  Iowa,  70,  89  N.  W.  210; 
Fisher  v.  Zumwalt,  128  Cal.  493,  61 
Pac.  82;  Judson  v.  Los  Angeles  Su- 
burban Gas  Co.  157  Cal.  168,  26  L,R.A. 
(N.S.)  183,  106  Pac.  581,  21  Ann.  Cas. 
1247;  United  States  v.  Luce,  141  Fed. 
385. 

A  report  on  investigation  of  defend- 
ant's water  supply,  to  its  officers,  is 
competent  to  be  received  in  evidence 
as  an  admission  of  the  officials  of  the 
city,  and  as  notice  to  the  city,  of  the 
pollution  and  unsanitary  condition 
complained  of  by  the  plaintiff. 

Farrell  v.  Dubuque,  129  Iowa,  447, 
105  N.  W.  696;  Gray  v.  Rollinsford,  58 
N.  H.  253;  Jones,  Ev.  §  268. 

The  Act  of  1913  was  valid  and  con- 
stitutional when  enacted,  and  still  is, 
as  amended,  a  valid  and  constitutional 
law  of  this  state. 

Los  Angeles  County  v.  Spencer,  126 
Cal.  670,  77  Am.  St.  Rep.  217,  59  Pac. 
202,  385;  Ex  parte  Whitley,  144  CaL 
167,  77  Pac.  879,  1  Ann.  Cas.  13;  Re 
Dart,  172  Cal.  47,  L.R.A.1916D,  905, 
155  Pac.  63,  Ann,  Cas.  1917D,  1127; 
Ex  parte  Fiske,  72  Cal.  127,  13  Pac. 
810;  Ex  parte  Gerino,  143  Cal.  412,  66 
L.R.A.  249,  77  Pac.  166;  People  v. 
Chong,  28  Cal.  App.  121,  151  Pac.  553; 
Lanterman  v.  Anderson,  36  Cal.  App. 
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472,  172  Pac.  626;  Ex  parte  McManus, 
IBl  Cal.  331,  90  Pac.  702. 

Messrs.  Albert  Lee  Stephens,  W.  B. 
Mathews,  and  William  B.  Himrod,  for 
respondents : 

The  finding  of  the  trial  court  as  to 
the  potability  and  wholesomeness  of 
aqueduct  water  should  be  sustained, 
and  the  judgment  of  the  court  denying 
the  plaintiff's  application  for  an  in- 
junction, on  the  ground  that  such  wa- 
ter is  polluted  and  dangerous  to  health 
and  the  supplying  of  the  same  is  a  pub- 
lic nuisance,  should  be  upheld. 

Clopton  V.  Clopton,  162  Cal.  27,  121 
Pac.  720;  Shannon  v.  Tooker,  167  Cal. 
484,  140  Pac.  10. 

Plaintiff  shows  no  right  of  action  to 
enjoin  the  distribution  of  aqueduct 
water  as  a  public  nuisance. 

Brown  v.  Rea,  150  Cal.  171,  88  Pac. 
718;  City  Store  v.  San  Jose-Los  Gatos 
Interurban  R.  Co.  150  Cal.  277,  88  Pac. 
977. 

Providing  and  furnishing  water  by 
the  city  for  the  use  of  its  inhabitants 
is  a  *4nunicipal  affair,"  with  respect 
to  which  the  charter  controls. 

Ex  parte  Braun,  141  Cal.  204,  74  Pac. 
780 ;  People  ex  rel.  Lawlor  v.  William- 
son, 135  Cal.  415,  67  Pac.  504. 

The  Act  of  June  13,  1913,  contains 
an  unlawful  delegation  of  legislative 
authority,  and  is  therefore  void. 

Schaezlein  v.  Cabaniss,  185  Cal.  466, 
56  L.R.A.  733,  87  Am.  St.  Rep.  122,  67 
Pac.  755;  Ex  parte  Cox,  63  Cal.  21; 
Merchants'  Exch.  v.  Knott,  212  Mo. 
616,  111  S.  W.  565;  State  Bd.  of  Health 
V.  St.  Johnsbury,  82  Vt.  276,  23  L.R.A. 
(N.S.)  766,  73  Atl.  581,  18  Ann.  Cas. 
496;  Sheldon  v.  Hoyne,  261  III.  222, 108 
N.  E.  1021, 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  enjoin  the  city 
of  Los  Angeles  and  certain  officers 
constituting  its  board  of  public  serv- 
ice from  continuing  to  supply  water 
from  the  Los  Angeles  aqueduct  to 
its  inhabitants  for  domestic  uses. 
The  court,  after  an  elaborate  trial, 
gave  findings  and  judgment  for  the 
defendants.     The  plaintiff  appeals. 

The  complaint  sets  forth  that  the 
city  has  constructed  an  aqueduct 
whereby  it  carries  water  from  the 
Owens  river  in  the  counties  of  Mono 
and  Inyo,  for  a  distance  of  200  miles, 
to  Los  Angeles,  and  there  distribute 
the  same  for  domestic  use  to  its  in- 


habitants, including  the  plalntiiT 
and  his  family;  that  said  water  i& 
polluted  and  unfit  for  human  con- 
sumption, and  that  the  city  ia  sa 
furnishing  it  without  having  ob- 
tained any  permit  to  do  so  from  the 
board  of  health  of  the  state  of  Cali- 
fornia. The  claim  of  the  plaintiff 
is  twofold:  First,  that  the  supply- 
ing of  unfit  water  such  as  that  de- 
scribed, for  domestic  use,  is  per  se 
a  public  nuisance;  and,  second,  that 
the  city  is  without  authority  to  fur- 
nish any  kind  of  water  for  public 
use  unless  it  has  first  obtained  a 
permit  from  the  state  board  of 
health.  For  the  latter  point  plain- 
tiff relies  on  the  statute  providing 
that  the  continuation  of  such  supply 
may  be  enjoined  at  the  suit  of  any 
person  who  receives  water  of  that 
character  for  domestic  use  from  the 
person  sought  to  be  enjoined.  Stat. 
1913,  p.  793. 

The  court  exiwessly  found  that 
the  water  furnished  and  supplied  by 
the  city  through  its  aqueduct  and 
distributing  system  "is  safe,  whole- 
some, sanitary,  healthful,  potable, 
and  fit  for  human  consumption;" 
and,  further,  that  the  city  was  not 
supplying  to  the  plaintiff  for  domes- 
tic or  other  uses  any  water  that  was 
not  fit  for  human  consumption. 
These  findings  are  fully  supported 
by  the  great  preponderance  of  the 
evidence.  Indeed,  it  may  be  said 
that  the  evidence  to  the  contrary  is 
so  inconsiderable  that  there  is  no 
serious  conflict. 

In  view  of  these  findings,  it  is  clear 
that  the  court  was  justified  in  re- 
fusing to  grant  any  relief  based 
upon  the  theory  that  the  plaintiff 
as  a  private  individual  was  main- 
taining an  action  to  abate  or  enjoin 
a  condition  which  constituted  a  pub- 
lic nuisance.  "A  private  person  may 
maintain  an  action  for  a  public  nui- 
sance, if  it  is  specially  injurious  to 
himself,  but  not  otherwise."  Civ. 
Code,  §  3493.  To  entitle  a  party  to 
sue    to     enjoin     a  _ 

public  nuisance,  he  •s'siMV'^abHe 
must     allege     and  S^ffdY^JSiiR!** 
prove  facts  showmg 
that  it  causes  special  injury  t«  him- 
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self  in  person  or  property,  and  of  a 
character  different  in  kind  from  that 
suffered  by  the  general  public. 
Brown  v.  Rea,  150  Cal.  174,  88  Pac. 
713 ;  City  Store  v.  San  Jose-Los  Ga- 
tos  Interurban  R.  Co.  150  Cal.  279, 
88  Pac.  977;  Spring  Valley  Water- 
works V.  Fifield,  136  Cal.  15,  68  Pac. 
108;  Code  Civ.  Proc.  §  731.  Since 
the  plaintiff  is  not  injured  at  all, 
either  specially  or  otherwise,  he  can- 
not, under  the  general  law,  main- 
tain any  action  with  respect  to  the 
w.te,-e»joi..  continuance  of  the 
inK  -nppiy  mm  Water  seTvice.  Fur- 
""'■"""••  ther,  in  that  aspect 

the  case  is  entirely  without  merit, 
since  the  thing  complained  of,  the 
supplying  of  water  unfit  for  public 
use,  does  not  exist. 

The  only  foundation  upon  which 
the  plaintiff  can  sustain  his  action  is 
found  in  the  Act  of  1913  aforesaid. 
This  act  makes  it  unlawful  for  any 
person  or  corporation,  private  or 
municipal,  to  furnish  water  to  any 
person  for  domestic  uses,  "which  is 
polluted  or  dangerous  to  health."  It 
requires  any  person  or  corporation 
desiring  to  furnish  water  for  domes- 
tic use,  or,  being  already  engaged 
in  that  business,  who  desires  to  con- 
tinue so  doing,  to  apply  to  the  state 
board  of  health  for  permission  to  do 
so;  directs  that  an  investigation  of 
the  plant  and  water  supply  may  be 
made,  and  that  hearings  may  be  had 
at  the  expense  of  the  petitioner, 
whereupon,  if  the  board  finds  that 
the  water  to  be  furnished  is  of  a 
character  which  does  not  endanger 
the  lives  or  health  of  human  beings, 
and  that  it  is,  under  all  the  circum- 
stances and  conditions,  the  purest 
and  most  healthful  water  obtainable 
or  securable,  it  shall  grant  permis- 
sion for  such  applicant  to  furnish, 
or  continue  to  furnish,  such  water. 
The  clause  upon  which  the  right  of 
the  plaintiff  to  maintain  this  action 
depends  is,  in  effect,  that  any  per- 
son or  corporation  whose  supply  of 
water  for  human  consumption  or 
domestic  use  is  taken  or  received 
from  any  person  or  corporation,  mu- 
nicipal or  private,  engaged  in  such 
water-furnishing  business,  without 


Ui  Poo.  Ht.) 

having  an  unrevoked  permit  to  do  so 
as  provided  in  the  act,  may  maintain 
an  action  to  enjoin  such  water-fur- 
nishing person  or  corporation  from 
furnishing  or  continuing  to  furnish 
water  for  such  purposes,  or  that  it 
or  he  may  be  enjoined  at  the  suit 
of  the  state  board  of  health  in  the 
same  manner. 

The  respondent  contends  that  this 
act  is  unconstitutional  so  far  as  it 
applies  to  Los  Angeles,  and  also  that 
it  is  unconstitutional  on  general 
grounds  as  an  unreasonable  exercise 
of  the  police  power. 

With  respect  to  the  first  proposi- 
tion it  is  argued  that  any  municipal 
corporation  is  authorized  by  the 
Constitution  to  establish  and  oper- 
ate public  works  for  supplying  its 
inhabitants  with  water  (article  11, 
§  19) ;  that  the  Los  Angeles  charter 
confers  upon  that  city  the  power  to 
make  all  regulations  necessary  and 
expedient  for  the  preservation  of 
health  and  prevention  of  disease 
within  the  city,  and  to  establish  a 
health  department  with  jwwer  to 
enforce  such  regulations;  also  to 
establish  and  operate  waterworks 
for  the  purpose  of  supplying  its  in- 
habitants with  water,  and,  in  short, 
with  full  powers  over  the  entire 
water  system  pertaining  to  that 
city;  and  that  the  subject  of  pro- 
viding and  furnishing  water  by  the 
city  for  its  inhabitants  is  a  munic- 
ipal affair,  with  respect  to  which  the 
charter  is  the  exclusive  law.  In 
this  behalf  attention  is  called  to  the 
fact  that  by  an  amendment  of  the 
charter  approved  on  January  16, 
1917,  adopted  under  the  provisions 
of  §§  6  and  8  of  article  11  of  the 
Constitution  as  amended  in  1914, 
the  city  has  become  entirely  inde- 
pendent of  the  state  with  respect 
to  its  municipal  affairs,  so  that  a 
general  law  is  of  no  force  therein  as 
to  such  affairs,  whether  the  charter 
of  the  city  contains  provisions  re- 
garding it  or  not.  Civic  Center 
Asso.  V.  Railroad  Commission,  175 
Cal.  441,  P.U.R.1917E,  697,  166  Pac. 
351.  The  claim  is  that  the  supply- 
ing of  water  to  the  inhabitants  of 
the  city  of  Los  Angeles  is  a  munic- 
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ipal  affair,  and  therefore  a  matter 
in  which  the  legislature  cannot  in- 
terfere, even  for  the  purpose  of  pro- 
tecting the  health  of  the  inhabit- 
ants of  other  portions  of  the  state. 
It  is  also  claimed  that  the  provision 
is  in  violation  of  §  13,  art.  11,  of  the 
Constitution,  which  prohibits  the 
legislature  from  delegating  to  any 
special  commission  power  to  per- 
form any  municipal  function,  and 
that  it  is  likewise  void  as  a  delega- 
tion of  legislative  poww  to  the  state 
board  of  health.  These  several  con- 
tentions would  open  an  interesting 
field  of  inquiry,  but,  because  of  our 
views  upon  another  objection  about 
to  be  mentioned,  we  do  not  think  it 
necessary  to  determine  whether 
they  are  well  taken  or  not. 

We  are  of  the  opinion  that  the 
Statute  of  1913,  so  far  as  it  provides 
for  the  injunction  aforesaid,  is  un- 
constitutional, because  it  authorizes 
an  unreasonable  exercise  of  the  po- 
lice power  of  the 
£.w-p*oM*i""*'  state.  It  provides 
»oweiwreqnir.     that  Bvery  persou, 

Inir   mantel  pal         _    .       ,  j.- 

water  anppir  to  private  Corporation, 
SbtSSSa^ir'*  or  municipality  en- 
gaged in  furnishing 
water  for  human  consumption,  and 
having  over  250  service  connections, 
shall  apply  to  the  state  board  of 
health  for  permission  to  continue 
the  service ;  that  if  the  board  is,  for 
any  cause,  unable  to  proceed  at  once, 
it  shall  issue  a  temporary  permit 
which  shall  be  good  until  its  final 
action,  and  that  it  shall  make  a 
thorough  investigation  of  all  the 
conditions  and  circumstances,  and 
may  allow  the  applicant  to  be  heard. 
At  the  close  of  the  investigation  the 
board  must  detemiine  the  matter, 
and  if  it  "shall  determine,  as  a  fact, 
that  the  water  being  furnished  or 
supplied  to  such  human  beings  is 
such  that,  under  all  the  circum- 
stances and  conditions,  it  does  not 
endanger  the  lives  or  health  of 
human  beings,  and  that  under  all 
the  drcumstanees  and  conditions 
the  water  being  supplied  is  the  pur- 
est and  most  healthful  obtainable 
or  securable  under  all  the  circum- 
stances and  conditions  [sic] ,  it  shall 


grant  io  petitioner  a  permit  author- 
izing the  petitioner  to  furnish  or 
continue  to  furnish  or  supply  such 
water  to  such  human  beings."  §  2, 
subd.  b.  It  further  declares  that  the 
furnishing  of  water  without  such  a 
permit  is  a  public  nuisance,  and  that 
it  is  the  duty  of  the  officers  of  the 
state  to  immediately  abate  the  same 
in  the  manner  provided  by  law. 
Subdivision  "a"  of  §  2  requires  the 
board  of  health  to  refuse  a  permit 
if  it  determines  that  the  water  be- 
ing supplied  may  constitute  a  men- 
ace or  danger  to  health  or  is  un- 
healthful  or  unsanitary,  and  no 
power  is  given  to  the  board  to  issue 
a  permanent  permit  at  all,  except 
after  it  has  determined  that  the 
water  being  supplied  is  the  purest 
and  most  healthful  obtainable  under 
the  circumstances. 

The  act  gives  the  board  no  dis- 
cretion. No  matter  how  pure  and 
healthful,  short  of  absolute  perfec- 
tion, the  water  supply  may  be,  never- 
theless if  better  water  can  be  ob- 
tained by  any  expenditure  of  money 
and  effort  of  which  the  purveyer  to 
the  public  use  is  capable  the  permit 
must  be  refused;  the  board  has  no 
power  to  grant  any  permission ;  the 
continuance  of  the  water  service  at 
once  becomes  a  public  nuisance;  it 
is  the  bounden  duty  of  the  proper 
state  officials  to  immediately  stop 
it;  and  any  consumer  forthwith  is 
invested  with  the  right  and  power 
to  maintain  an  action  to  enjoin  the 
continuance  of  such  water  service. 

It  seems  obvious  from  the  mere 
statement  of  the  case  that  such  a 
law,  at  least  so  far  as  it  applies  to 
a  water  service  already  in  operation, 
must  be  held  to  be  unreasonable  and 
invalid.  The  climate  of  this  state 
is  so  arid,  the  rainfall  so  light  and 
variable,  and  the  intervals  of 
drought  so  long,  that  the  denizens 
of  practically  every  community, 
from  a  village  having  250  service 
connections  up  to  the  largest  city, 
have  and  can  have  no  private  water 
supply,  but  are  compelled  to  depend 
upon  some  kind  of  public  water  serv- 
ice. It  is  safe  to  say  that  in  the 
majority  of  such  places  the  water 
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terved  is  not 
health  of  the  inhabitants.  There 
can  be  little  doubt  that  in  a  large 
number  of  such  cases  it  would  be 
possible  for  those  engaged  in  the 
(jublic  water  service  to  find  some- 
where available,  water  of  a  better 
quality  than  that  which  is  being 
supplied.  If  such  fact  could  be  es- 
tablished, and  even  if  it  could  not 
be  shown  that  better  water  was  not 
obtainable,  then,  under  this  law,  no 
permit  to  continue  the  original  serv- 
ice could  be  issued  by  the  board,  and 
any  consumer  could  at  once  enjoin 
the  further  service  and  immediately 
deprive  himself  and  all  other  in- 
habitants of  the  region  of  any  water 
from  that  source  until  the  better 
quality  of  water  was  secured  and 
delivered  to  them.  In  the  practical 
result  the  inhabitants  would  be  de- 
prived of  any  water  at  all  in  all  such 
cases.  Apparently  this  part  of  the 
law  is  based  on  the  theory  that  it  is 
better  for  the  urban  population  of 
the  state  that  they  should  die  of 
thirst  than  that  they  should  quench 
it  with  ordinary  healthful  water 
which  is  not  the  very  purest  that 
can  possibly  be  obtained.  The  law 
in  this  respect  amounts  to  absolute 
prohibition  of  a  business  lawful  in 
itself  and  not  injurious  to  health. 
The  legislature  is  possessed  of 
the  entire  police  power  of  the  state, 
except  as  its  power  is  limited  by  the 
provisions  of  the  Constitution.  But 
it  cannot,  under  the  guise  of  the 
police  -povret,  unreasonably  inter- 
fere with  a  lawful  and  useful  occu- 
pation or  business  which  is  not  in- 
herently, or  because  of  the  manner 
in  which  it  is  car- 
ried on,  injurious  to 
persons  or  property, 
or  to  the  public  health,  convenience, 
comfort,  safety,  or  morals.  Ex  parte 
Whitwell,  98  Cal.  78,  81,  19  L.R.A. 
727,  35  Am.  St.  Rep.  152,  32  Pac. 
870;  Ex  parte  Sing  Lee,  96  Cal.  354, 
24  L.R.A.  195,  31  Am.  St.  Rep.  218, 
81  Pac.  245 ;  Los  Angeles  County  v. 
Hollywood  Cemetery  Asso.  124  Cal. 
349, 71  Am.  St.  Rep.  75, 57  Pac.  153; 
Ex  parte  McCapes,  157  Cal.  29,  106 
Pac.   229;   Re  Dart,   172   Cal.  69. 


—•cope  at  voliee 
poorer. 


Cas.  1917D,  1122.  A  statement  of 
the  precise  points  decided  in  some 
of  these  decisions  will  show  the 
practical  application  of  the  rule.  In 
Ex  parte  Whitwell,  an  ordinance 
forbidding  any  person  to  maintain 
a  hospital  for  insane  persons  in  any 
building  not  constructed  of  brick, 
iron,  or  stone,  or  in  any  building  not 
surrounded  by  a  high  brick  or  stone 
wall,  or  within  400  yards  of  any 
dwelling  or  school,  was  held  to  be  an 
unreasonable  exercise  of  the  police 
power.  It  was  said  that  the  restric- 
tions had  no  reasonable  relation  to 
the  object  of  protecting  the  public 
interest,  or  the  safety,  convenience, 
or  comfort  of  the  persons  concerned. 
In  the  Sing  Lee  Case,  it  was  declared 
that  an  ordinance  prohibiting  the 
carrying  on  of  a  public  laundry  in  a 
town,  except  in  certain  specified 
blocks  thereof,  without  a  written 
permit  from  the  trustees,  was  void. 
In  Los  Angeles  County  v.  Hollywood 
Cemetery  Asso.  an  ordinance  pro- 
hibiting the  establishing  of  ceme- 
teries within  the  limits  of  a  county 
without  the  permission  of  the  board 
of  supervisors  was  held  void.  In 
the  McCapes  Case,  it  was  held  that 
a  statute  prohibiting  any  person 
from  building  a  fire  on  his  own  land 
for  burning  brush  or  any  other  pur- 
pose without  a  written  permit  from 
some  state  or  district  fire  warden 
was  an  unreasonable  restriction 
upon  the  right  to  use  property.  The 
business  of  furnishing  water  for  the 
domestic  use  of  inhabitants  of  any 
particular  territory  is  a  lawful  one. 
To  say  that  a  person  who  is  engag^ed 
in  furnishing  such  water  shall  im- 
mediately cease  doing  so,  although 
the  water  he  is  furnishing  is  health- 
ful and  safe,  until  he  shall  have  pro- 
cured some  better  quality  of  water 
which  it  is  possible  for  him  to  ob- 
tain, is  an  unreasonable  restriction 
upon  a  lawful  occupation,  and  it  is  a 
case  in  which  the  resfriction  has 
no  relation  whatever  to  the  preser- 
vation of  the  public  health,  comfort, 
or  convenience,  which  is  obviously 
the  object  to  which  the  statute  is 
directed;  but,  on  the  contrary,  its 
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enforcement  would  cause  far  more 
inconvenience  and  distress  to  per- 
sons and  injury  to  the  public  inter- 
est than  the  thingr  at  which  it  was 
aimed.  Upon  the  principles  we  have 
just  discussed,  this  feature  of  the 
law  is  clearly  void. 

The  subsequent  policy  of  the  legis- 
lature indicates  that  it  was  of  the 
opinion  that  this  particular  prohibi- 
tion of  the  law  was  invalid.  The 
lejfislature  of  1915  amended  the  law 
(Stat.  1915,  p.  1282)  by  eliminating 
the  clause  providing  that  no  permit 
shall  be  granted  unless  the  water 
being  furnished  was  the  purest  and 
most  healthful  obtainable  under  the 
circumstances  and  conditions.  To 
the  suggestion  that  the  amendment 
of  the  kiw  would  affect  the  action 
pending  so  as  to  allow  an  injunction 
which  otherwise  should  have  been 

refused,  the  answer 
Smlndmnt-  is  that  amendments 
?■**.*..?■  ?.•■*-     to  the  law  do  not 

operate  upon  an 
existing  suit  in  a  case  like  the  pres- 
ent, nor  have  retroactive  eifect  so 
as  to  affect  the  validity  of  a  judg- 
ment rendered  before  the  new  law 
came  into  existence.  Vanderbilt  v. 
All  Persons,  163  Cal.  513,  126  Pac. 
158;  Ex  parte  Sparks,  120  Cal.  400, 
52  Pac  715.  The  judgment  appealed 
from  was  render^  before  the 
amendment  of  1915  was  enacted. 

The  appellant  answers  the  objec- 
tions to  this  clause  of  the  law  by  the 
suggestion  that  if  it  should  be  found 
unconstitutional  that  clause  can  be 
eliminated  without  destroying  the 
entire  section,  and  that  without  it 
the  statute  is  valid  and  enforceable. 
This  point  is  without  merit.  It  can- 
not be  supposed  that  the  state  board 
would  issue  a  permit  in  the  face  of 
such  an  imperative  mandate  against 

it,  or  that  any  mu- 
with  nnconatitn-  nicipality  or  person 

VurnVJIttd'"*"  ™  t^e  state  would 
expect  to  be  able  to 
obtain  a  permit  from  a  state  board 
which  was  forbidden  to  issue  it 
under  the  circumstances  existing. 
To  direct  that  an  injunction  should 
issue  under  such  circumstances,  be- 
cause by  eliminating  a  material  por- 


tion of  the  law  it  could  be  made 
valid,  would  be  in  the  nature  of  ju- 
dicial legislation  of  a  retroactive 
character. 

There  is  another  reason  which 
fully  justifies  the  affirmance  of  the 
judgment.  We  have  said  that  a  pri- 
vate person  caimot  maintain  an  ac- 
tion to  enjoin  a  public  nuisance  un- 
less it  is  specially  injurious  to  him- 
self. The  plaintiff  in  this  case  is 
taken  out  of  the  operation  of  this 
rule  solely  because  of  the  permis- 
sion given  to  him  by  the  state  in 
this  act  to  maintain  this  action  on 
its  behalf,  without  showing  special 
injury  to  himself. 
The  state  may,  of  ?t^:^ZSS^ 
course,  grant  this  t*  tadiTtd«rt  «• 
permission  to  any 
citizen  to  act  in  its  behalf.  But  it 
must  be  presumed  that  the  legisla- 
ture did  not  intend  to  change  in  any 
other  respect  the  principles  of  equity 
regarding  injunctions,  and  conse- 
quently that,'  when  a  citizen  applies 
to  a  court  of  equity  for  relief  under 
such  authority,  his  rights  are  no 
greater  with  respect  to  the  merits  of 
the  case  and  the  duty  of  a  court  of 
equity  to  grant  relief  than  in  any 
other  action  of  equitable  cognizance. 
The  general  principles  of  equity  gov- 
erning the  issuance  of  injunctions 
in  such  a  case  must  be  the  same,  and 
like  reasons  must  be  shown  as  in 
other  cases  of  the  same  character. 
The  primary  object  of  the  Act  of 
1913,  under  which  the  plaintiff  sues 
on  behalf  of  the  state,  was  to  pre- 
vent the  supplying  of  water  for  hu- 
man use  which  was  unhealthful  and 
unsanitary,  and  thereby  to  preserve 
and  protect  the  general  health  of  the 
people  of  the  state.  The  power  to 
grant  or  refuse  a  permit  was  given 
to  the  state  board  of  health  solely 
with  the  object  of  preventing  the 
use  of  water  detrimental  to  health. 
The  substance  of  any  action  to  en- 
join such  supply 
must  therefore  be  l^tStorVTm. 
the  prevention  of  i*^S«bJl!**" 
the  use  of  water 
which  is  dangerous  to  health.  Aa 
we  have  already  shown,  the  plaintiff 
wholly  failed  to  prove  such  a  case. 
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The  miter  which  ia  the  subject  of 
tiiis  controversy  is  found  by  the 
court,  upon  evidence  which  is  full 
and  satisfactory,  to  be  safe,  whole- 
some, sanitary,  and  fit  for  human 
consumption.  So  far  as  the  sub- 
stantial merits  of  the  action  is  con- 
cerned, it  is  wholly  without  founda- 
tion. The  plaintiff  is  driven  to  rest 
exclusively  upon  his  technical  right 
nndo*  the  act,  to  enjoin  the  continu- 
ance of  the  water  supply  simply  be- 
cause the  state  has  issued  no  permit 
therefor.  The  established  fact  is 
that  there  is  no  occasion  for  inter- 
ference by  the  state  or  by  any  other 
person.  The  only  risrht  is  the  bare 
technical  right  to  insist  that  a  per- 
mit be  obtained  before  the  city 
delivers  any  more  water  to  its  in- 
habitants for  human  consumption.' 
It  is  obvious,  therefore,  that  the  is- 
suance of  an  injunction  by  the  court 
to  stop  the  city  from  supplying  such 
water  to  its  inhabitants  would  cause 
the  greatest  imaginable  inconven- 
ience, both  to  the  city  and  to  its  in- 
habitants, and  would  be  of  no  bene- 
fit whatever  to  the  plaintiff.  The 
refusal  of  such  injunction  would  de- 
prive the  plaintiff  of  no  right  bene- 
ficial to  himself  or  others,  and  would 

put  him  to  no  incon- 
"Sa^^tiSSi^      venience    whatever. 

Under  these  condi- 
tions a  court  of  equity  is  not  bound 
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to  grant  an  injunction.  "When  an 
injunction  to  restrain  a  nuisance 
will  produce  great  public  or  private 
mischief,  a  court  of  equity  is  not 
bound  to  grant  it  merely  for  the 
purpose  of  protecting  a  technical  or 
unsubstantial  right."  2  Beach,  Inj. 
§  1067.  "The  court  may  properly 
be  guided  by  the  consideration  of 
the  relative  convenience  of  the  par- 
ties ;  and  if  it  appears  that  the  bene- 
fit resulting  to  the  plaintiff  from  the 
granting  of  the  writ  will  be  slight 
as  compared  to  the  injury  to  the  de- 
fendant, the  relief  may  be  denied, 
and  the  plaintiff  left  to  the  pursuit 
of  his  remedy  at  law."  1  High,  Inj. 
§  740.  Further  authorities  are  set 
forth  in  Peterson  v.  Santa  Rosa,  119 
Cal.  891,  51  Pac.  657.  See  also  Jacob 
V.  Day,  111  Cal.  571,  44  Pac.  243. 

In  this  case  the  right  of  the  plain- 
tiff, such  as  it  is,  is  wholly  technical 
and  unsubstantial,  and  to  enforce  it 
would  produce  very  great  mischief, 
both  public  and  private,  not  only  to 
himsdf ,  but  to  many  of  his  fellow 
citizens  within  the  city,  and  to  the 
municipality  as  well.  The  court  in 
its  discretion  was  fully  authorized 
to  deny  the  injunction  under  such 
circumstances. 

The  judgment  is  afiirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Olney,  J.;  Wilbur,  J.;  Lennon,  J.; 
Melvin,  J.;  Lawlor,  J. 


ANNOTATION. 


VaBdi^  of  statute  prescribkig  standard  of  parity  of  water  furnished  for  human 

consumpfaon. 


It  fs  well  settled  that  a  company  en- 
gaged in  furnishing  a  public  water 
supply  is  bound  to  furnish  reasonably 
pure  and  wholesome  water,  and  is  lia- 
ble on  principles  of  negligence  for  its 
failure  to  do  so.  See  the  note  to 
Stubbs  V.  Rochester,  5  A.L.R.  1396.  It 
appears,  however,  that  but  two  cases 
have  passed  on  the  validity  of  a  stat- 
ute designed  to  fix  the  standard  of 
purity  of  water  so  furnished.  In  the 
reported  case  (Frost  v.  Los  Angeles, 
ante,  468)  a  statute  requiring  that 
water  furnished  for  public  consump- 


tion shall  be  "the  purest  and  most 
healthful  water  obtainable  or  secura- 
ble,"  and  requiring  a  permit  based  on 
an  approval  by  the  state  board  of 
health  of  the  water  to  be  furnished, 
is  held  to  be  invalid  so  far  as  it  de- 
nies a  permit  to  a  company  designing 
to  furnish  water  which  Is  in  fact 
wholesome  and  fit  for  human  consump- 
tion. 

A  contrary  holding  was  made  in 
State  Bd.  of  Health  v.  St.  Johnsbury 
(1909)  82  Vt.  276,  28  L.R.A.(N.S.)  766, 
78  Atl.  581,  18  Ann.  Gas.  496.    In  that 
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case  the  court  sustained  a  statute  au- 
thorizing the  state  board  of  health  to 
prohibit  the  use  of  water  which,  in  its 
opinion,  was  so  impure  as  to  endanger 
the  public  health,  and  providing  that 
an  order  made  by  the  board  should  be 
conclusive.  It  was  held  that  the  stat- 
ute did  not  violate  the  constitutional 
guaranty  of  personal  liberty.  The 
court  said:  "If  the  mode  adopted  by 
the  state  for  the  protection  of  the  pub- 
lic health  and  safety  of  its  local  com- 
munities proves  to  be  objectionable,  in- 
convenient, or  even  distressing  to 
some,  if  nothing  more  can  reasonably 
be  affirmed  against  the  statute,  the  an- 
swer is  that  it  was  the  duty  of  the 
constituted  authorities  primarily  to 
keep  in  view  the  welfare  and  safety  of 
the  many,  and  not  to  permit  their  in- 
terests to  be  subordinated  to  the 
wishes  or  the  convenience  of  the  few. 
But  there  is,  of  course,  as  said  in 
Jacobson  v.  Massachusetts  (1906)  197 
U.  S.  11,  49  L.  ed.  648,  25  Sup.  Ct.  Rep. 
368,  3  Ann.  Cas.  766,  a  sphere  within 
which  the  individual  may  assert  the 
supremacy  of  his  own  will,  and  right- 
fully deny  the  authority  of  the  govern- 
ment to  interfere  with  its  exercise.  It 
is  equally  true,  however,  that  in  every 
case  where  the  constituted  authorities 
are  charged  with  the  duty  of  conserv- 


ing the  welfare  and  safety  of  the  gen- 
eral public,  the  rights  of  the  individ- 
ual in  respect  of  his  liberty  may  at 
times,  under  the  pressure  of  great  dan- 
ger, be  subjected  to  such  restraint,  to 
be  enforced  by  reasonable  rules  and 
regulation,  as  the  safety  of  the  general 
public  may  demand.  '  And  it  is  not 
for  the  courts  to  determine  as  to  the 
mode  likely  to  be  most  effective  to  pro- 
tect the  public  against  disease,  unless 
that  which  the  legislature  has  done 
comes  within  the  rule  that  if  a  statute 
purporting  to  have  been  enacted  for 
the  protection  of  the  public  health, 
the  public  safety,  or  the  public  morals, 
has  no  just  relation  to  those  objects, 
or  is  unquestionably  a  plain,  palpable 
invasion  of  constitutional  rights;  in 
which  case  it  is  the  duty  of  courts  ao 
to  adjudge,  and  thereby  give  effect  to 
the  Constitution.  But  the  statute  un- 
der consideration  cannot  be  said  to  be 
palpably  in  conflict  with  the  Constitu- 
tion, state  or  Federal;  nor  can  it  be 
confidently  asserted  that  the  means 
prescribed  by  it  have  no  just  relation 
to  the  protection  of  the  public  health 
and  the  public  safety.  It  must  be  held 
therefore,  as  the  case  is  presented,  that 
the  board  had  authority,  if  properly 
exercised,  to  restrain  the  defendants 
as  it  did."  M.  J.  Q. 


J.  N.  NAHHAS  et  al.,  Appta., 

V. 

J.  W.  BROWNING  et  al.,  Respts. 

OaHfomia  Supreme  Court   (In  Bane)  —August  10,   1010. 
(—  Cal.  — ,  183  Pac.  442.) 

Damacres  —  confinement  to  interest. 

1.  The  damages  for  wrongfully  taking  and  withholding  property  in  a 
replevin  action  are  not  confined  to  interest  if  the  value  of  the  use  of  the 
property  exceeds  the  interest. 

[See  note  on  this  question  beginning  on  page  478.] 

Damages  —  for  wrongful  repievia  *— 


Replevin  —  dismissal   of  action  — 
effect  on  damages. 

2.  The  dismissal  of  a  replevin  action 
upon  destruction  of  the  property  by  fire 
does  not  require  the  assessment  of  dam- 
ages for  the  taking  as  for  a  conversion, 
rather  than  upon  the  replevin  bond. 

[See  23  R.  C.  L.  916.] 


taking  and  withholding. 

8.  The  damages  for  wrongfully  tak- 
ing property  in  replevin  include  an  al- 
lowance for  the  taking  and  withhold- 
ing of  the  property. 

[See  23  R.  C.  L.  908.] 
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Appeal  —  condusirenees  of  finding 
of  damages. 

4.  A  special  verdict  fixing  the  value 
•f  tbe  use  of  the  property  in  replevin 
is  conclusive  upon  appeal  if  the  evidence 
is  not  in  the  record. 
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Damages  —  replevin  —  interest  and 
special  damages. 

6.  A  defendant  in  replevin  is  not  en- 
titled, upon  failure  of  the  suit,  to  re- 
cover interest  on  the  value  of  the  prop- 
erty taken,  if  special  damages  for  the 
taking  and  withholding  are  awarded. 

[See  23  R.  C.  L.  911,  912.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Colusa 
Cbunty  (Weyand,  J.)  vacating  a  judgment  in  their  favor  in  a  suit  on  a 
replevin  bond.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  Freeman  for  appellants,      order  appealed  from,  but  which  does 


Mr.  Thomas  Rutledge  for  respond- 
ents. 

Lennon,  J.,  delivered  the  opinion 
of  the  coiirt: 

The  plaintiffs  herein  sue  on  a  re- 
plevin bond,  Browning,  the  plain- 
tiff in  the  replevin  action,  and  Bals- 
don  and  Morris,  his  sureties,  being 
joined  as  defendants.  The  property 
replevied  consisted  of  a  harvesting 
outfit.  It  was  destroyed  by  fire 
while  in  the  possession  of  Browning, 
who  thereafter  dismissed  the  re- 
plevin suit.  The  plaintiffs  there- 
upon instituted  this  action  and  re- 
covered judgment  on  a  verdict 
awarding  damages  in  the  sum  of 
$3,695.  The  verdict  of  the  jury  was 
accompanied  by  answers  to  certain 
questions  submitted  by  the  court, 
which  indicated  that  the  sum  of 
$3,695  had  been  arrived  at  by  add- 
ing the  item  of  $920,  representing 
the  plaintiffs'  damage  for  the  loss 
of  the  use  of  the  property,  to  the 
item  of  $2,775,  representing  the 
value  of  the  property  at  the  time  it 
was  replevied. 

On  the  defendants'  motion,  the 
court,  by  an  order  purporting  to  be 
made  pursuant  to  the  provisions  of 
§  663  of  the  Code  of  Civil  Procedure, 
vacated  the  judgment  on  the  ground 
that  it  was  inconsistent  with  and 
not  supported  by  the  so-called  spe- 
cial verdict,  and  entered  judgment 
for  the  plaintiffs  in  the  sum  of 
$2,775,  with  interest  from  the  date 
of  the  replevin  at  7  per  cent  yearly. 
The  plaintiffs  thereupon  prosecuted 
this  appeal  upon  a  bill  of  exceptions 
containiner  the  pleadings,  the  ver- 
dict, the  original  judgment,  and  the 


not  set  forth  or  purport  to  set  forth 
any  of  the  evidence  received  in  the 
case. 

In  making  the  order  complained 
of,  the  lower  court  apparently  pro- 
ceeded upon  the  theory  that  the 
plaintiffs'  cause  of  action  was  to  be 
viewed  solely  as  one  for  wrongful 
conversion,  and,  pursuant  to  this 
theory,  it  applied  the  rule  of  dam- 
ages prescribed  by  §  3336  of  the 
Civil  Code,  and  therefore  eliminated 
the  item  of  $920,  representing  the 
plaintiffs'      damage  ^^  xeTin-du 

for    the    loss    of    the    nlumrof  aatron 

use  of  the  property.  '^^1^^^*^^'^ 
In  this  the  court 
was  in  error.  By  dismissing  his  ac- 
tion in  replevin.  Browning  could  not, 
and  did  not,  deprive  the  plaintiffs 
of  their  right  to  recover  such  dam- 
ages as  they  could  have  recovered 
in  that  action  had  it  been  prosecuted 
to  judgment.  Mills  v.  Gleason,  21 
Cal.  274,  quoted  with  approval  in 
Clary  v.  Holland,  24  Cal.  147,  152. 
It  is  expressly  provided  in  667  of 
the  Code  of  Civil  Procedure  that  "if 
the  property  [involved  in  a  replevin 
action]  has  been  delivered  to  the 
plaintiff,  and  the  defendant  claim  a 
return  thereof,  judgment  for  the  de- 
fendant may  be  for  a  return  of  the 
property  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and 
damages  for  taking  and  withhold- 
ing the  same." 

A  return  of  the  property  could 
not  have  been  had  in  the  replevin 
suit  here  in  question.  Had  that  ac- 
tion been  carried  to  judgment,  de- 
fendants, plaintiffs  herein,  would 
therefore  have  been  entitled  to  a 
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judgment  for  the  value  of  the  prop- 
erty, not  as  damages  for  its  con- 
version, but  as  a  substitute  for  and 
in  lieu  of  the  property,  and  would, 
in  addition,  have 
-^?^S.Vi-'  been  entitled  to  a 
pi«irin-tBkiiiK  judgment  for  dam- 
.»d  withhold-      ^ggg  fQj.  ^jjg  i^jjjg 

and  withholding  the 
property.  Such,  then,  would  have 
been  the  measure  of  the  damages 
of  the  plaintiffs  herein,  had  the  re- 
plevin action  proceeded  to  judg- 
ment, and  such,  therefore,  should  be 
the  measure  of  their  recovery  on  the 
bond.  34  Cyc  1582-1585;  2  Sedgw. 
Damages,  9th  ed.  pp.  1433,  1434; 
Talcott  V.  Rose,  —  Tex.  Civ.  App. 
— ,  64  S.  W.  1009;  Sopris  v.  Lilly, 
1  Colo.  266. 

Ordinarily,  loss  of  use  and  other 
injuries  resulting  from  the  taking 
and  withholding  of  personal  proper- 
ty may  be  compensated  by  allowing 
the  successful  party  in  a  replevin 
suit  to  recover  interest  on  the  value 
of  the  property  from  the  thne  of 
the  taking.  There  is  no  good  reason, 
however,  for  holding  that  he  is  con- 

ilned  to  interest  as 
ta«e"Srt!"""*  *"    damages,  if  he  can 

establish  the  fact 
that  the  value  of  the  use  of  the  prop- 
erty of  which  he  was  deprived  ex- 
ceeds the  interest.  Hunt  v.  Thomp- 
son, 19  Wyo.  523,  120  Pac.  181,  122 


Pac.  624;  2  Sedgw.  Damages,  9th  ed. 
p.  1046.    In  the  absence  of  a  record 
showing  the  evidence  received  in  the 
case,    the    so-called 
special    finding    of  ci'K;T?i;:S~«f 
the  jury  is  conclu-  JJi'^i*  J?* 
sive  upon  this  ap- 
peal that  the  damage  for  taking  and 
withholding  the  property  was  showTi 
to  be  $920,  an  amount  in  excess  of 
the  interest.    Special  injury  result- 
ing from  the  taking  and  withhold- 
ing of  the  property  having  been  duly 
alleged  in  the  complaint,  plaintiffs 
are  entitled  to  recover  the  sum  of 
$920  assessed  as  damages  for  such 
injury,  together  with  the  value  of 
the  property,  with  interest  on  the 
total  sum  from  the  date  of  the  entry 
of  the  original  judgment.    They  are 
not,    however,    en-- 
titled  to  interest  on  n^'^t^ 
the    value    of    the  ISl^Tf?*--^—- 
property   from   the 
date  of  the  taking  to  the  date  of 
the  judgment.    2  Sedgw.  Damages, 
9th  ed.  p.  1048;  Freeborn  v.  Nor- 
cross,    49     Cal.    313;    Garcia    v. 
Gunn,  119  Cal.  315,  51  Pac.  684. 

The  judgment  is  reversed,  with 
directions  to  the  lower  court  to  enter 
judgment  in  accord  with  the  views 
herein  expressed. 

We  concur:  AngeUotti,  Ch.  J.; 
Wilbur,  J.;  Lawlor,  J.;  Shaw,  J.; 
Olney,  J. ;  Melvin,  J. 


ANNOTATION. 


Right  to  damages  at  diatingoithed  hY>m  interest  for  loss  ci  me  oS  properly 

taken  in  replevin. 


I.  General  rule: 

a.  In  general,  478. 

b.  Contrary  doctrine,  481. 

c.  Local  variations  of  the  rule,  481. 
II.  Where  no  special  damages  shown: 

a.  In  general,  482. 

b.  Theory  of  no  damages,  482. 

III.  Both  value  of  use  and  interest,  483. 

IV.  Miscellaneous,  484. 

/.  OenenU  rule. 

a.  In  general. 

The  successful  defendant  in  replevin 
is  entitled  to  the  value  of  the  use  of 


the  property  taken,  when  that  value  is 
shown. 

California. — Nahhas  v.  Bbowninq 
(reported  herewith)  ante,  476. 

Connecticut.  —  Adams  v.  Wright 
(1902)  74  Conn.  551,  51  Atl.  537 
(wagon). 

Georgia.— Bank  of  Blakely  v.  Cobb 
(1908)  6  Ga.  App.  289,  63  S.  E.  24; 
Underwood  Tjrpewriter  Co.  v.  Veal 
(1912)  12  Ga.  App.  11,  76  S.  E.  645 
(typewriter). 

Idaho.— Sebree  v.  Smith  (1888)  2 
Idaho,  359,  16  Pac.  916  (mules)  ;  Cun- 


Digitized  by 


Google 


ANNO.— DAMAGES  FOE  WRONGFUL  EEFLEVIN. 


479 


nlngham  v.  Stoner  (1906)  10  Idaho, 
649,  79  Pac.  228  (sheep). 

Illinois. — Butler  v.  Mehrling  (1854) 
16  111.  488  (as  stating  the  rule). 

Iowa. — Hartley  State  Bank  v.  Mc- 
Corkell  (1894)  91  Iowa,  660,  60  N.  W. 
197. 

Blaine. — Washington  Ice  Co.  v.  Web- 
ster (1878)  62  Me.  341,  16  Am.  Rep. 
462  (obiter). 

Massachusetts. — Boston  Loan  Co.  v. 
Myers  (1887)  143  Mass.  446.  9  N.  E. 
806  (household  furniture  and  piano). 

Michigan.— Burt  v.  Burt  (1879)  41 
Mich.  82,  1  N.  W.  936  (horse,  wagon, 
and  harness) ;  Hutchinson  v.  Hutchin- 
son (1894)  102  Mich.  636,  61  N.  W.  60 
(team  of  horses) . 

Minnesota. — Peerless  Mach.  Co.  t. 
Gates  (1896)  61  Minn.  124,  63  N.  W. 
260  (threshing  machine)  ;  Williams  v. 
Wood  (1896)  61  Minn.  194,  63  N.  W. 
492  (threshing  machine) ;  Qualy  v. 
Johnson  (1900)  80  Minn.  408,  83  N.  W. 
393  (horses,  wagons,  etc.) ;  Nash  v. 
Larson  (1900)  80  Minn.  458,  81  Am.  St. 
Rep.  272,  83  N.  W.  451. 

Missoori.  —  Kreibohm    v.    Yancey 

(1900)  154  Mo.  67,  65  S.  W.  260  (ma- 
chines, etc.) ;  Anchor  Mill.  (]o.  v. 
Walsh  (1887)  24  Mo.  App.  97  (wagons 
and  harness) ;  Gurley  Bros.  v.  Bunch 
(1908)  180  Mo.  App.  666,  108  S.  W. 
1109  (horse)  ;  Kieselhorst  Piano  Co.  v. 
Porter  (1914)  186  Mo.  App.  676,  171 
S.  W.  949  (piano);  Forsee  t.  Zenner 
(1917)  —  Mo.  App.  — ,  198  S.  W.  975 
(team). 

Nebrasin.  —  Schrandt    v.    Young 

(1901)  62  Neb.  264,  86  N.  W.  1086 
(sheep) . 

New  Hampshire. — ^Dickinson  ▼.  Lot- 
ell  (1857)  35  N.  H.  9. 

New  York.— Allen  v.  Fox  (1873)  61 
N.  Y.  662,  10  Am.  Rep.  641  (horse) ; 
Ditmars  v.  Sackett  (1894)  81  Hun,  317, 
80  N.  Y.  Supp.  721  (horses,  cattle, 
etc.). 

Oklahoma. — ^Thomas  y.  First  Nat. 
Bank  (1912)  32  Okla.  116,  121  Pac. 
272,  Ann.  Cas,  1914A,  876  (horses); 
First  State  Bank  v.  Howell  (1913)  41 
Okla.  216,  137  Pac.  657  (mules). 

Tennessee.  —  Stanley  v.  Donoho 
(1886)  16  Lea,  492  (oxen  and  wagon). 

Vemont.—McGrath  V.  Wilder  (1906) 
77  Vt  481,  60  Atl.  801  (heifer). 


Wyoming.  —  Hunt  v.  Thompson 
(191)  19  Wyo.  623,  120  Pac.  181,  122 
Pac.  624  (team  of  mares,  etc). 

"The  measure  of  damages  in  such 
cases  is  the  value  of  the  use  of  the 
property  during  its  detention,  to  be 
estimated  by  the  ordinary  market  price 
of  the  use  of  such  property."  Stanley 
V.  Donoho  (Tenn.)  supra. 

The  damages  are  the  value  of  the 
property  when  assessed  and  prior  de- 
preciation and  value  of  use,  less  esti- 
mated wear  and  tear,  etc.,  where  the 
statute  provides  that  "the  court  or 
jury  may  assess  the  value  of  the  prop-, 
erty  taken,  and  the  damages  for  taking 
and  detaining  the  same,  from  the  time 
such  property  was  taken  or  detained 
from  defendant  until  the  day  of  the 
trial  of  the  cause."  Kreibohm  v.  Yan- 
cey (Mo.)  supra. 

Woodburn  v.  Cogdal  (1866)  89  Mo, 
228,  and  Miller  v.  Whitson  (1867)  40 
Mo.  101,  apparently  eliminating  dam- 
ages for  use,  except  interest,  were 
overruled  as  decided  under  a  wrong 
theory  in  Chapman  v.  Kerr  (1883)  80 
Mo.  168.  So  the  prior  case  of  Hutchins 
v.  Buckner  (1877)  3  Mo.  App.  595,  may 
also  be  disregarded. 

Under  the  Georgia  statute,  the  de- 
fendant "has  the  election  of  recover- 
ing the  highest  value  of  the  property 
between  the  conversion  and  the  trial, 
without  hire  or  interest,  or  of  recover- 
ing the  value  at  the  time  of  the  con- 
version, with  interest  or  such  hire  as 
he  may  be  able  to  prove."  Bank  of 
Blakely  v.  Cobb  (1908)  6  Ga.  App.  289, 
68  S.  E.  24,  supra. 

Where  the  plaintiffs  replevied 
horses,  cattle,  and  farming  utensils, 
and,  "the  defendants  not  having  re- 
quired the  return  of  the  property,"  it 
was  sold  by  the  plaintiffs  a  few  days 
later,  the  court  said:  "The  greater 
part  of  the  property  at  the  sale  was 
bid  in  for  the  defendants,  and  went 
into  their  possession  immediately,  and 
was  retained  by  them  down  to  the  time 
of  the  trial.  This  property  having  a 
usable  value,  the  correct  rule  of  dam- 
ages as  to  that  portion  thereof  which 
was  not  retained  by  the  defendants 
was  what  it  was  worth  at  the  time  of 
the  trial  and  the  value  of  its  use  dur- 
ing the  time  of  its  detention.     Allen 
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V.  Fox  (N.  Y.)  aupra.  But  as  to  that 
portion  of  it  which  was  bid  in  for  the 
defendants  and  retained  by  them,  the 
correct  rule  was  the  value  of  the  prop- 
erty and  interest  thereon  from  the 
time  it  was  taken  to  the  time  of  the 
trial."  Ditmars  v.  Sackett  (N.  Y.) 
supra. 

In  a  case  of  machinery,  tools,  etc., 
used  in  a  factory  for  printing  cloths, 
the  court  said:  "In  contemplation  of 
law,  his  claim  for  compensation  (inde- 
pendently of  the  return  of  the  goods 
or  their  equivalent  in  money,  as  se- 
cured by  the  bond)  would  be  made  up 
of,  first^  interest  on  the  money  value 
[from  the  time  of  the  demand  under 
the  writ  of  return] ;  second,  the  gen- 
eral inconvenience  and  loss  resulting 
from  the  interruption  of  his  posses- 
sion; and,  third,  the  expense,  trouble, 
and  delay  attending  the  operation  of 
replacing  everything  and  restoring  the 
establishment  to  its  original  condi- 
tion." Stevens  v.  Tuite  (1870)  104 
Mass.  328. 

In  Bruce  v.  Learned  (1808)  4  Mass. 
614,  it  was  held  that,  except  as  provid- 
ed by  statute,  the  actual  damages  are 
to  be  allowed,  and  where  the  jury,  in 
case  of  a  horse,  found  less  than  6  per 
cent,  the  court  sustained  the  verdict. 
Jndtelal  ezplamatlom. 

"In  an  action  in  replevin,  where  the 
property  sought  to  be  recovered  has  a 
usable  value  and  that  value  amounts  to 
more  than  interest  on  the  value  of  the 
property,  a  court  would  be  justified  in 
assessing  damages  for  the  amount  of 
the  usable  value  of  the  property,  and 
that  would  be  the  proper  measure  of 
damages,  and  not  interest  on  the  value 
of  the  property."  Cunningham  v. 
Stoner  (1905)  10  Idaho,  649,  79  Pac. 
228,  supra. 

"Interest  on  the  value  of  the  prop- 
erty is  no  criterion  of  the  damage  sus- 
tained by  the  defendant  by  reason  of 
being  deprived  of  the  use  of  it.  The 
property  was  household  furniture  in 
daily  use,  and  necessary  to  his  comfort. 
It  is  evident  that  the  restoration  of  the 
property,  with  interest  on  its  value, 
would  not  furnish  an  adequate  in- 
demnity to  the  defendant  for  the 
wrong  done  in  taking  it  out  of  his 
possession."    Boston  Loan  Co.  v.  My- 


ers (1887)  148  Mass.  446,  9  N.  E.  806, 
supra. 

In  Allen  v.  Fox  (1873)  61  N.  Y.  562, 
10  Am.  Rep.  641,  supra,  a  case  of  a 
horse,  where  it  was  held  that  whether 
the  property  is  returned  or  not  the 
damages  for  detention  are  the  same, 
the  property  being  valued  at  the  time 
of  trial,  the  court  said:  "With  this 
rule  in  view,  what  should  be  the  meas- 
ure of  damages  for  the  detention  ?  In 
many  cases,  interest  on  the  value  from 
the  time  of  the  wrongful  taking  would 
be  a  proper  measure.  It  would  be, 
generally,  in  all  cases  where  the  prop- 
erty detained  was  merchandise  kept 
for  sale,  grain,  and  all  other  articles  of 
property  useful  only  for  sale  or  con- 
sumption. In  such  cases,  if  the  owner 
recover  the  interest  on  the  value  of  his 
property  from  the  time  he  was  de- 
prived of  it,  he  will  generally  have  a 
complete  indemnity  unless  the  proper- 
ty has  depreciated  in  value,  in  which 
case  the  depreciation  must  be  added 
to  the  interest  on  the  value,  taken  as 
it  was  before  the  depreciation,  and  the 
two  items  will  furnish  the  amount  of 
the  damage.  This  damage,  together 
with  the  property  or  its  value  at  the 
time  of  the  trial,  will  give  the  owner 
as  complete  indemnity  as  the  law  is 
generally  able  to  give  any  person  seek- 
ing redress  for  a  wrong.  But  the  same 
measure  of  damages  would  not  gen- 
erally furnish  the  owner  an  indemnity 
in  case  the  property  claimed  had  a 
value  for  use,  or,  in  other  words,  a 
usable  value,  such  as  horses,  cows, 
carriages,  and  boats.  In  such  case, 
the  direct  damage  which  the  owner 
suffers  is  the  loss  of  the  use,  and  the 
value  of  the  use  should  be  the  meas- 
ure of  damage." 

"While  it  is  the  ordinary  rule  that 
for  a  wrongful  taking  of  persomU 
property  the  value  of  the  thing,  with 
interest  from  the  time  of  the  taking, 
will  be  the  measure  of  recovery,  yet 
there  are  many  exceptions  to  the  rule; 
one  being  where  the  property  has  a 
distinct  'usable  value.'  And  horses 
broken  and  trained  to  do  work  would 
have,  under  ordinary  circumstances, 
such  'usable  value,'  and,  where  such 
property  has  been  wrongfully  taken  by 
one,  and  detained  from  another,  such 
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other  has  the  right  to  recover  as  dam- 
ag«s  the  reasonable  value  of  the  use  of 
such  property  dnringr  the  period  of  its 
detention ;  and  this  value  is  to  be  esti- 
mated by  the  ordinary  market  price  of 
the  use  of  such  property."  Thomas  v. 
First  Nat.  Bank  (1912)  82  Okla.  115, 
121  Pae.  2^  Ann.  Gas.  1914A,  876, 
supra. 

"Ordinarily  interest  upon  the  value 
during  th«  time  the  successful  party 
was  deprived  of  the  property  is  the 
proper  measure  of  damages  for  the  de- 
tention, but  it  is  not  always  or  neces- 
sarily so.  Where  the  property  is 
valuable  for  its  use,  the  value  of  its 
use  may  be  recovered  instead  of  in- 
terest." Hunt  V.  Thompson  (1911)  19 
Wyo.  523,  120  Pac.  181,  122  Pac.  624, 
supra,  tii«  court  pointing  out  that  un- 
der the  Wyoming  statute  the  damages 
recoverable  were  those  which  were 
"right  and  proper,"  and  distinguished 
Just  V.  Porter  (1887)  64  Mich.  565,  31 
N.  W.  444,  and  Becker  v.  Staab  (1901) 
114  Iowa,  319,  86  N.  W.  305,  infra,  I.  c, 
as  decided  under  a  statute  requiring 
an  election  between  a  return  and  value. 

In  McGrath  v.  Wilder  (1905)  77  Vt. 
431,  60  Atl.  801,  supra,  the  court 
said,  in  case  of  a  heifer:  "If  the 
heifer  had  been  in  the  posses- 
sion of  the  defendant  during  the  time 
she  was  detained  upon  the  replevin 
writ,  he  would  have  had  the  benefit 
of  her  increase  in  value,  and  in  ad- 
dition to  this,  he  would  have  had  the 
use  of  her.  By  the  replevin  he  has 
been  deprived  of  this  use,  and  the  val- 
ue of  this  use,  in  so  far  as  appears, 
represents  his  actual  damage  for  the 
taking  and  detention,  and  he  is  entitled 
to  this  sum  without  any  reduction  for 
her  increase  in  value."  ■ 

ft.  Ovntrarn  doctrine. 

It  seems  to  have  been  the  earlier 
view  that  the  interest  was  the  measure 
of  damages. 

Thus,  in  case  of  a  raft  of  logs,  the 
court  said:  "These  damages  ordina- 
rily consist  of  the  interest  on  the  value 
of  the  goods  when  taken,  from  the  time 
of  taking  till  the  jndgment  rendered. 
There  are,  however,  eases  where  the 
jury  may  be  allowed  to  give  more  than 
this  interest.  Where  a  wvit  of  replevin 
is  sued  out  fmudvlently,  and  without 
6  A.L.R.— 81. 


color  of  right,  the  jury  wouki  be  war- 
ranted in  giving  even  exemplary  dam- 
ages, in  the  same  manner  as  they  might 
^  for  a  wanton  or  malicious  trespass. 
.  .  .  But  I  am  not  aware  that  in 
any  other  instances  the  measure  of 
damages  has  been  allowed  to  exceed 
the  interest."  M'Cabe  v.  Morehead 
(1841)  1  Watts  &  S.  (Pa.)  613. 

0.  lAmaA  vaHtMon*  of  tite  rule. 

Under  the  Michigan  statute,  where 
the  defendant  waives  a  return  of  the 
property,  and  asks  for  its  value,  "there 
is  no  provision  made  for  the  recovery 
also  of  damages  for  the  detention  of 
the  property,"  and  the  defendant  is 
limited  to  the  value  at  the  time  of  the 
taking,  with  interest,  and  is  not  en- 
titled to  the  value  'of  the  use.  Just  v. 
Porter  (1887)  64  Mich.  565,  31  N.  W. 
444  (shingles)  followed  in  Nitz  v.  Bol- 
ton (1888)  71  Mich.  388,  39  N.  W.  16 
(logs). 

Similarly,  it  was  formerly  held  in 
Nebraska  that  it  is  only  where  a  re- 
turn is  had  that  the  defendant  is  en- 
titled to  damages  for  the  detention; 
otherwise,  he  is  entitled  to  the  value 
of  the  property,  with  interest  from  the 
time  of  taking.  Romberg  v.  Hughes 
(1886)  18  Neb.  579,  26  N.  W.  851; 
Aultman,  M.  ft  Go.  v.  Stichler  (1887) 
21  Neb.  72,  81  N.  W.  241.  And  see  also 
Moore  v.  Kepaer  (1878)  7  Neb.  291; 
Dodge  V.  Runnels  (1886)  20  Neb.  38, 
28  N.  W.  849. 

See  also  Garrett  v.  Wood  (1866)  8 
Kan.  231,  infra.  III. 

But  this  rule  was  modified  In 
Sclurandt  v.  Young  (1901)  62  Neb.  254, 
86  N.  W.  1085,  holding  that  the  "meas- 
ure of  the  dunages  for  detention  re- 
coverable by  a  defendant  in  replevin 
may  be  stated  thus :  He  may  recover 
(1).  if  there  is  no  special  value  attach- 
ing to  the  use  of  the  property,  interest; 
(2)  if  the  value  of  use  of  the  property 
exceeds  the  interest,  then  such  value, 
without  regard  to  whether  the  prop- 
erty is  returned,  but,  in  such  case,  no 
interest;  (S)  if  loss,  deterioration,  or 
depreciation  occur  while  the  property 
is  withheld,  then  the  amount  of  such 
loss,  damage,  or  depreciation,  to  be 
conditioned,  however,  upon  return  of 
the  property,  the  alteraative  judgment 
for-ih^  v>Iue  being  fixed  as  of  the  date 
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of  the  takTBg.  Moreover,  the  damages 
|for  detention  must  be  such  as  grow 
out  of  the  detention,  and  are  connected 
with  or  Incident  to  the  contest  over 
possession." 

In  Hartley  State  Bank  v.  McCorkell 
(1884)  91  Iowa,  660,  60  N.  W.  197,  the 
defendant  was  allowed  the  value  of  a 
horse  at  the  time  of  taking  and  the 
value  of  its  use,  that  being  more  than 

.  interest. 

But  it  was  later  held  that  if  the  de- 

.  f endant  proves  the  value  when  taken, 
and  elects  to  treat  the  conversion  as 
then  occurring,  he  can  only  recover 
such  value  and  interest.  Powers  v. 
Benson  (1903)  120  Iowa,  428,  94  N.  W. 
929  (horses,  cattle,  etc.) ;  Golean 
Implement  Co.  v.. Strong  (1905)  126 
Iowa,  598,  102  N.  W.  606  (horses).  It 
was  similarly  held  in  the  earlier  ease 
of  Becker  v.  Staab  (1901)  114  Iowa, 
319,  86  N.  W.  305,  where  the  question, 
however,  was  not  as  to  the  use,  but  as 
to  certain  expenses. 

In  Newberry  v.  Gibson  (1904)  125 
Iowa,  575,  101  N.  W.  428,  however,  it 
was  held  that  if  the  defendant  takes 

.  the  value  of  horses  at  the  time  of  trial, 
he  is  entitled  to  damages,  that  is,  to 

.  the  value  of  their  use. 

'  MI.  tUtere  no  special  damages  ahoton. 
I  a.  In  general, 

<  Where  there  is  no  evidence  of  dam* 
ages,  the  defendant  is  entitled  to  in- 
terest on  the  value  from  the  time  of 
taking.  Barnes  v.  Bartlett  (183S)  15 
Pick.  (Mass.)  71;  Berthold  v.  Fox 
(1^)  18  Minn.  501,  Gil.  462,  97  Am. 
Dec.  243;  Suydam  v.  Jenkins  (1860) 
S  Sandf.  (N.  Y.)  614. 
-  See  also  the  opinions  expressed  in 
the  following  cases  quoted  from  in  I. 
a,  supra:  Allen  v.  Pox  (1878)  61  N.  Y. 
562,  10  Am.  Rep.  641 ;  Thomas  v.  First 
Nat.  Bank  (1912)  82  Okla.  115,  121 
Pac.  272,  Ann.  Cas.  1914A,  376;  Hunt 
V,  Thompson  (1911)  19  Wyo.  628,  120 
Pac.  181,  122  Pac.  €24. 
■  Probably  this  is  the  ground  of  the 
decision  in  Washington  Ice  O).  v.  Web- 
ster (1887)  126  U.  8.  426,  81  L.  ed. 
799,  8  Sup.  Ct.  Rep.  947. 

In  Morris  v.  Baker  (18S6)  6  Wis. 
889,  the  court  said  as  to  fumiture,  etc. : 
"The  defendants  were  deprived  of  the 
use  of  it  for  some- weeks.    And  it  was 


perfectly  ri^t  and  proper  that  they 
should  be  paid  for  this  use  by  receiv- 
ing interest  upon  its  value  while  it  was 
thus  out  of  their  possession,  as  well  as 
damages  for  the  depreciation  of  the 
property,  or  injury  done  it  by  the 
plaintiff,  and  the  necessary  expense  of 
placing  the  furniture  in  its  former 
position,  fitted  for  use." 

Interest  was  allowed  as  damages  in 
the  following  cases,  the  decisions  not 
pointing  out  whether  or  not  this  was 
done  on  account  o£  .absence  of  proof 
of  value  of  use:  Webb  y.  Phillips 
(1897)  26  C.  C.  A.  272,  64  U.  S.  App. 
64,  80  Fed.  954  (logs) ;  Pace  ▼.  Neal 
(1900)  92  UL  App.  416  (corn) ;  Hurd 
v.  Gallaher  (1862)  14  Iowa,  394  (pat- 
terns, engines,  etc.)  ;  Kentucky  Land  & 
Immigration  Go.  v.  Grabtree  (1904) 
118  Ky.  896,  80  S.  W.  1161,  4  Ann.  Cas. 
1183  (logs) ;  Wood  v.  Braynard  (1830) 
9  Pick.  (Mass.)  322  (whether  under 
statute  or  not  is  not  e^ear)  ;  Rowley  v. 
Gibbs  (1817)  14  Johns.  (N.  Y.)  385 
(goods);  Collins  v.  Houston  (1890) 
138  Pa.  481,  21  Ati.  284  (lumber). 

b.  Theory  of  no  damagea. 

■     Some  of  the  cases  hold  that  where 
there  is  no  proof  of  special  damages 

.  the  defendant  is  entitled  to  no  damages 
for  detention. 

In  La  Vie  v.  Crosby  (1908)  43  Or. 
612,  74  Pac.  220,  it  was  held  that  the 
assessment  should  be  at  the  time  of 
verdict,  with  damages  for  detention, 
and  that  where  there  was  no 
evidence  of  the  value  of  use  there 
could  not  be  interest  from  the 
time  of  taking,  as  this  would  be 
double  damages  in  the  case  of  the 
hops  in  question,  which  had  increased 
in  value.  The  court  said:  "The  value 
of  property,  being  assessed  at  the  time 
the  verdict  was  rendered,  would  neces- 
sarily exclude  the  allowance  of  in- 
terest as  damages,  except  possibly  for 
the  retention  of  money  in  specie;  but 
damages'  for  the  use  of  property  that 
could  be  employed  might  be  awarded." 
Perhaps  it  was  on  the  same  theory 
that  no  allowance  for  interest  was 
made  in  Clement  v.  Duffy  (1880)  64 
Iowa,  682,  7  N.  W.  86,  where  it  was 
held  that  the  defendant  was  entitled  to 
the  value  of  wheat  taken,  threshed, 
and  marketed  by  tjie  plaintiff,  estimat- 
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ed  at  the  time  of  trial,  less  expense  of 
threehing  and  marketing,  it  having  ad- 
vanced since  the  taking,  and  it  was 
held  error  to  estimate  the  value  at  the 
time  of  taking. 

Whelre  the  value  of  hay  taken  and 
sold  by  the  plaintiff  was  assessed  at  a 
time  subsequent  to  its  wrongful  tak- 
ing, the  defendant  was  entitled  to  its 
Talue,  but  (his  counsel  admitted)  not 
to  interest  between  the  taking  and  the 
assessment.  Atherton  v.  Fowler 
(1878)  46  CaL  323. 

In  Hammond  v.  Thompson  (1918)  64 
Mont.  609,  173  Pae.  229,  it  was  held 
that  in  the  absence  of  proof  of  usable 
value  no  damages  for  use  could  be 
given.  But  it  does  not  clearly  appear 
whether  or  not  the  court  meant  to  al- 
low, interest  on  the  value,  nor  when 
the  value  was  assessed. 

In  Halbert  v.  San SabaSprings  Land 
&  Live-Stock  Asao.-  (1895)  —  Tex.  Civ. 
App.  — ,  34  S.  W.  636,  it  was  held  that 
damages  for  sheep  should  be  the  value 
at  the  time  of  trial,  with  interest, 
where  no  other  damages  are  shown. 
(It  may  be  noted  that  it  was  held  in 
McLeod  Artesian  Well  Co.  v.  Craig 
(1897)  —  Tex.  Civ.  App.  — ,  43  S.  W. 
934,  that  the  time  of  assessment  of  the 
value  varies  in  different  cases  between 
the  time  of  detention  and  the  time  of 
.trial;  and  that  it  was  held  in  Talcott 
V.  Rose  (1901)  —  Tex.  Civ.  App.  — ,  64 
S.  W.  1009,  that,  "in  an  action  to  re- 
cover on  a  replevin  bond,  the  measure 
of  damages  is  the  value  of  the  prop- 
erty replevied  at  the  date  of  trial,  and 
such  special  damages  as  may  be  al- 
leged and  proven.") 

In  Bartlett  v.  Brickett  (1867)  14 
Allen  (Mass.)  62,  the  court  said: 
"The  ^ases  in  which  6  per  cent  upon 
-the  value  of  the  goods  replevied  has 
been  allowed  as  damages,  in  analogy 
to  the  rule  in  other  cases  of  unlawful 
detention  of  property,  will  be  found  to 
be  cases  where  the  defendant  was  en- 
titled to  a  return,  and  where  the  chat- 
tels replevied  were  merchandise  or 
other  property  capable  of  physical  use 
and  enjoyment.  That  rule  has  no  just 
application  to  the  case  of  securities 
for  money,  bearing  interest" 


'  lU.  Both  valtt^  of  \ue  and  it^ereat. 

The  defendant  is  not  entitled  to  both 
value  of  use  and  interest  on  the  value 
of  the  property  from  the  time  of  tak- 
ing, as  this  would  be  double  damages. 
Garcia  v.  Gunn  (1897)  119  Cal.  315,  51 
Pac.  684;  Nahhas  v.  Bbownii«g  (re- 
ported herewith)  ante,  476;  McCarty 
V.  Quimby  (1874)  12  Kan.  494;  Frey  v. 
Drahos  (1878)  7  Neb.  194  (as  stating 
the  rule);  Smith  v.  Roby  (1871)  6 
Heisk.  (Tenn.)  546  (where  the  prop- 
erty is*  returned). 

Probably  this  is  what  is  meant  in 
Garrett  v.  Wood  (1865)  8  Kan.  231, 
where  it  was  held  that  if  the  defendant 
gets  the  value  of  the  property  he  is 
not  entitled  to  damages  for  the  deten- 
tion, as  this  would  be  compensating 
him  twice  for  the  same  injury. 

But  where  the  statute  provided  that 
"the  judgment  shall  be  that  the  goods 
be  returned  to  the  defendant,  or,  on 
failure,  that  the  defendant  recover 
their  value,  with  interest  thereon,  and 
damages  for  the  detention,"  it  was 
held  that  "the  jury  should  be  instruct- 
ed to  ascertain  the  value  of  the  prop- 
.  erty  at  the  time  when  it  was  seized 
under  the  writ  of  replevin  .  .  .  and 
upon  this  valuation  they  are  to  give 
interest  from  the  time  of  the  seizure 
under  the  plaintiff's  writ  .  .  .  But 
the  defendant  is  also  entitled  to  dam- 
ages for  the  detention  of  the  propeHy 
from  him  by  the  plaintiff.  .  .  .  The 
damage  to  the  defendant  if  any,  by  the 
loss  of  the  use  and  enjoyment  or  hire 
of  the  property,  may,  of  course,  be  al- 
lowed by  the  jury."  Mayberry  v. 
Cliffe  (1869)  7  Coldw.  (Tenn.)  117. 

In  case  of  a  flock  of  sheep,  the  court 
said,  in  reversing  a  judgment  in  favor 
of  the  defendant,  that  if  a  return  could 
not  be  had  the  defendant  was  entitled 
to  the  value  of  the  original  flock  and 
their  increase,  less  losses,  "together 
with  a  sum  equal  to  the  amount  of  le- 
gal interest  upon  such  values  from  the 
time  appellant  became  possessed  of  the 
original  band,  and  the  increase,  re- 
spectively, as  damage  for  taking  and 
withholding  the  property,  or  for  the 
value  of  its  use;  for  to  this  much,  at 
least,  the  rightful  owner  is  always 
entitled  in  an  action  of  this  kind. 
From  the  balance  of  the  value  of  the 
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entire  flock  and  the  wool  at  the  tinie 
of  trial,  if  in  the  possession  of  appel- 
lant, and  if  not,  the  amount  received 
therefor  by  him,  or  the  amount  he 
could  have  received,  appellant  was  en- 
titled  to  deduct  his  proper  legritimate 
expenses  in  the  care  and  support  of 
the  sheep,  their  shearing,  and  the  dis- 
position of  the  wool ;  and  the  remain- 
der, if  any,  should  have  been  added  as 
damages  to  the  amount  already  deduct- 
ed equal  to  interest,  making  respond- 
ent's entire  damages  for  the  taking  and 
withholding  of  the  sheep,  or  for  the 
value  of  their  use.  ...  If  the  value 
of  the  flock  to  be  returned  was  less 
at  the  time  of  the  trial  than  the  ag- 
gregate value  of  the  original  band  and 
the  increase  (the  necessary  losses  be^ 
ing  deducted),  together  with  legal  in- 
terest upon  the  value  of  the  original 
band  and  of  the  increase  from  the  time 
appellant  became  possessed  of  each, 
respectively,  until  the  trial,  then  cer- 
tainly she  was  entitled  to  the  differ- 
ence, in  addition  to  a  return,  and  after 
deducting  such  difference,  if  any,  from 
the  value  of  the  wool,  appellant  should 
have  been  allowed  from  the  balance  • 
his  proper  necessary  expenditure,  and 
the  remainder,  if  any,  added  to  the  dif- 
ference just  stated,  should  have  been 
awarded  to  respondent  as  damages." 
Buckley  v.  Buckley  (1877)  12  Nev.  423. 
Beatty,  J.,  concurring  in  result,  said, 
inter  alia:  "We  are  entirely  agreed 
that  the  rule  of  the  statute  is  plain; 
that  aside  from  such  special  damages 
as  may  be  recovered  for  depreciation 
in  the  value  of  the  property  between 
the  time  of  taking  and  the  trial,  the 
owner  is  not  entitled  to  recover  both 
interest  on  its  value  and  the  value  of 
its  use.  We  agree  that  he  may  have 
interest,  at  least,  and,  if  he  proves 
that  the  value  of  the  use  is  greater 
than  the  interest,  that  he  may  recover 
that  in  the  place  of,  but  not  in  addi- 
tion to,  interest   What  we  differ  aboat 


is  the  practical  operation  of  the  rule, 
announced  in  the  majority  opinion, 
that  the  defendant,  if  she  was  the  owii- 
er  of  the  sheep,  was  entitled  to  recover 
at  least  the  value  of  i^e  original  flock 
and  of  the  increase,  together  with  in- 
terest on  such  values.  In  my  opinion 
this  is  allowing  double  damages — in- 
terest, and  value  of  use." 

tV.  Misoellaneoiis. 

In  Parker  v.  Simonds  (1844)  8  Met 
(Mass.)  205,  the  defendant,  entitled  to 
horses,  household  goods,  etc.,  recov- 
ered in  a  replevin  suit  the  statutory 
12  per  cent  damages  and  costs,  and,  in 
a  suit  on  the  bond,  was  held  entitled 
to  tJhie  value  as  set  out  in  the  bond  with 
6  per  cent  interest  from  the  time  of 
the  judgment  in  replevin. 

It  may  be  noted  that  it  was  held  in 
Wirt  V.  Kutz  (1910)  15  N.  M.  500,  110 
Pac.  675,  that  a  statute  allowing 
"double  damages  for  the  use"  of  the 
property  from  the  time  of  delivery 
does  not,  where  sheep  are  taken,  allow 
double  damages  for  the  wool  taken 
from  the  sheep  during  detention. 

In  Dore  v.  Higfat  (1838)  16  Me.  20, 
it  was  held  that  where  the  plaintiff 
replevies  goods  which  were  lawfully 
seized  by  the  defendant  as  a  collector 
of  taxes,  and  judgment  is  rendered 
for  a  return  of  the  goods,  the  defend- 
ant is  entitled  to  damages  equal  to  6 
per  cent  on  the  penalty  of  the  bond, 
as  that  is  the  statutory  rule  in  execu- 
tion, and  "the  authority,  under  which 
the  defendant  m  collector  of  taxes, 
took  the  chattels  in  controversy,  was 
in  effect  a  process  of  execution." 

It  may  be  noted  that  the  obscure 
case  of  Gould  v.  Hayes  (1898)  71 
Conn.  86,  40  Atl.  930,  "does  not,"  we 
are  assured  in  Adams  v.  Wright  <1902) 
74  Conn.  561,  61  Atl.  687,  "attempt  to 
state  the  items  of  damages  which  the 
defendant  mii^t  recover."     B.  B.  B. 
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CARRIE  SWANBROUGH,  Plff.  in  Err., 

V. 

©RDER  OF  UNITED  COMMERCIAL  TRAVELERS  OF  AMERICA. 

Colorado  S^ipreme  Court  (In  Bane)—Apra  7,  1010. 
(—  Colo.  — ,  181  Pac.  204.) 

InsuraBce  —  exception  —  automobile  races. 

1.  The  term,  "riding  or  driving  races,"  within  an  exception  of  liabil- 
ity in  an  accident  insurance  policy,  includes  automobile  races. 
{See  note  on  this  question  beginning  en  page  493.] 


—  eonstTBction  —  tine  when  terms 
were  used. 

2.  The  term,  "riding  or  driving 
races,"  against  liability  for  accidents 
in  which,  a  policy  of  accident  insurance 
contains  an  exception,  must  be  con- 
strued in  the  light  of  the  common  and 
general  understanding  of  the  term  at 
the  time  the  policy  was  written. 

[See  14  R.  C.  L.  986.] 
Evidence  —  judicial  notice  of  auto- 
mobile races. 

3.  Judicial  notice  is  taken  that  for 


many    years    automobile    and   bicycle 
races  have  been  as  common  as,  if  not 
more  so  than,  horse  races. 
[See  15  R.  C.  L.  1057.] 

Insurance  —  construction  against  in- 
surer. 

4.  The  rule  by  which  ambiguous  lan- 
guage in  an  insurance  policy  is  con- 
strued niost  strongly  against  the  in- 
surer does  not  apply  if  the  language  is 
not  ambiguous. 

[See  14  R.  C.  L.  931.] 


(Teller  and  Rnrke,  JJ.,  dissent.) 


Ebror  to  the  District  Court  for  Denver  County  (Class,  J.)  to  review 
a  judgment  in  favor  of  defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  benefit  certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Dayton  &  Denious  and 
O^Dminell,  Graham,  &  O'Donnell  for 
plaintiff  in  error. 

Messrs.  Archibald  A.  Lee  and  Watt 
G.  BheMea,  for  defendant  in  error: 

The  words,  "riding  or  driving 
races,"  used  in  the  contract,  are  to  be 
construed  according  to  the  common  and 
ordinary  meaning  naturally  given  them 
by  the  average  man  at  the  date  of  the 
contract^  unless  they  have  been  given 
a  contrary  legal  construction  or  have 
acquired  a  different  meaning  by  usage; 
and  to  establish  this  would,  of  course, 
require  evidence. 

1  Joyce,  Ins.  2d  ed.  §  216;  Johnson 
T.  New  York,  186  N.  Y.  139,  116  Am. 
St  Rep.  545,  78  N.  E.  715,  9  Ann.  Cas. 
824,  20  Am.  Neg.  Rep.  694;  Bogart  v. 
New  York,  200  N.  Y.  379,  93  N.  E.  937, 
21  Ann.  Cas.  466;  Shepard  v.  Jacobs, 
204  Mass.  110,  26  L.R.A.(N.S.)  442, 
134  Am.  St.  Rep.  648,  90  N.  E.  392;  14 
Cyc.  1076;  State  v.  Thurston,  28  R.  1. 
2i55,  66  Atl.  580;  Taylor  v.  Goodwin,  L. 
R.  4  Q.  B.  Div.  228,  48  L.  J.  Mag.  Cas. 


N.  S.  104,  40  L.  T.  N.  S.  458,  27  Week. 
Rep.  489;  Com.  v.  Crowninshield,  187 
Mass.  221,  68  L.R.A.  245,  72  N.  E.  963; 
28  Cyc.  24;  Hannan  v.  St.  Clair,  44 
Colo.  134,  96  Pac.  822;  Phillips  v.  Den- 
ver City  Tramway  Co.  53  Colo.  458,  128 
Pac.  460,  Ann.  Cas.  1914B,  29 ;  Kent  v. 
Cobb,  24  Colo.  App.  264,  133  Pac.  424; 
Gibson  v.  Dupree,  26  Colo.  App.  324, 
144  Pac.  1183;  Dale  v.  Denver  City 
Tramway  Co.  97  C.  C.  A.  511,  173  Fed. 
787,  19  Ann.  Cas.  1223;  Mahoney  v. 
Maxfield,  102  Minn.  377,  14  L.R.A. 
(N.S.)  251,  113  N.  W.  904,  12  Ann. 
Cas.  289;  Curley  v.  Electric  Vehicle  Co. 
68  App.  Div.  18,  74  N.  Y.  Supp.  35; 
People  V.  Ellis,  88  App.  Div.  471,  85 
N.  Y.  Supp.  120;  Trout  Brook  Ice  & 
Feed  Co.  v.  Hartford  Electric  Light  Co. 
77  Conn.  338,  59  AtL  405;  Indiana 
Springs  Co.  v.  Brown,  165  Ind.  465,  1 
L.R.A.(N.S.)  238,  74  N.  E.  615,  6  Ann. 
Cas.  656,  18  Am.  Neg.  Rep.  392;  Mc- 
Fern  v.  Gardner,  121  Mo.  App.  1,  97 
S.  W.  972;  Mclntyre  v.  Orner,  166  Ind. 
67,  4  LJl.A.{N.S.)  liao,  117  Am.  St 
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Rep.  359,  76  N.  E.  750,  8  Ann.  Caa. 
1087;  Giiford  v.  Jennings,  190  Mass. 
54,  76  N.  E.  233;  Doran  v.  Thomsen, 
74  N.  J.  L.  445,  66  Atl.  897;  People  v. 
Schneider,  189  Mich.  673,  69  L.R.A.  845, 
103  N.  W.  172,  5  Ann.  Cas.  790;  Christy 
V.  Elliott,  216  lU.  31,  1  L.R-A.(N.S.) 
215,  108  Am.  St.  Rep.  196,  74  N.  E. 
1035,  3  Ann.  Cas.  487;  Upton  v.  Wind- 
ham, 75  Conn.  288,  96  Am.  St.  Rep.  197, 
53  Atl.  660, 13  Am.  Ne?.  Rep.  1 ;  Rout- 
ledge  V.  Rambler  Automobile  Co.  — 
Tex.  Civ.  App.  — ,  95  S.  W.  749;  Hall 
V.  Compton,  130  Mo.  App.  675,  108  S. 
W.  1122;  Hartley  v.  Miller,  165  Mich. 
115,  33  L.R.A.(N.S.)  81,  130  N.  W.  336, 
1  N.  C.  C.  A.  126;  Maher  v.  Bemedict, 
123  App.  Div.  579,  108  N.  Y.  Supp.  228; 
Fonsler  v.  Atlantic  City,  70  N.  J.  L. 
125,  56  Atl.  119;  Harris  v;  Nashville, 
C.  &  St.  L.  R.  Co.  14  L.R.A.(N.S.)  261. 
note;  Berry,  Automobiles,  Ist  ed.  1909, 
§  47;  Berry,  Automobiles,  2d  ed.  §  589; 
State,  Hoxaey,  Prosecutor,  v.  Faterson, 
39  N.  J.  L.  490. 

The  contract  is  unambiguous  and 
needs  no  interpretation. 

Brown  v.  Knights  of  Protected  Ark, 
43  Colo.  289,  96  Pac.  450;  Barclay  v. 
London  Guarantee  &  Acci.  Co.  46  Colo. 
558,  105  Psc.  865;  SUndard  Life  & 
Acci.  Ins.  Co.  v.  McNulty,  85  C.  C.  A. 
22,  157  Fed.  224;  Delaware  Ins.  Co.  v. 
Greer,  61  L.R.A.  137,  57  C.  C.  A.  188, 
120  Fed.  916;  Blunt  v.  Fidelity  &  C. 
Co.  145  Cal.  268,  67  L.R.A.  793,  104 
Am.  St.  Rep.  34,  78  Pac.  729;  Furrey 
v.  General  Acci.  Ins.  Co.  (Grinnell  v. 
General  Acci.  Ins.  Co.)  80  Vt.  526,  16 
IuR.A.(N.S.)  206,  130  Am.  St.  Rep. 
1012,  68  Atl.  655,  13  Ann.  Cas.  515; 
Mutual  L.  Ins.  Co.  v.  Murray,  111  Md. 
600,  75  Atl.  348. 

Scott,  J.,  delivered  the  opinion  of 
the  court: 

Edward  W.  Swanbrough  was  a 
member  of  the  Order  of  United 
Commercial  Travelers  of  America, 
a  fraternal  benefit  society,  and  car- 
ried a  benefit  certificate  therein. 
He  was  killed  in  an  automobile  ac- 
cident on  the  25th  day  of  Septem- 
ber, 1914. 

The  plaintiff  in  error,  plaintiff  be- 
low, widow  and  beneficiary  of  Swan- 
brough,  brought  this  suit  to  recover 
on  his  benefit  certificate.  The  bene- 
fit certificate  was  in  the  following 
words : 

"This  certificate  witnesseth  that 
Edward  W.  Swanbrough  has  been 


duly  enrolled  in  the  Grand  Com- 
mercial Army,  and  is  a  member  in 
good  standing  of  Pikes  Peak  Coun- 
cil, No.  15,  at  Denver,  Colorado. 

"He  is  hereby  insured  in  a  sum 
not  exceeding  sixty-three  hundred 
($6,300)  dollars,  provided  he  shall 
sustain,  during  the  continuance  of 
his  membership,  and  while  in  good 
standing,  bodily  injury  effected 
through  external,  violent,  and  acci- 
dental means,  which  alone  shall  oc- 
casion death  immediately  or  witiiin 
six  months  from  the  happening 
thereof,  subject  to  the  provisions, 
conditions,  and  requirements  of  the 
conatitution  of  the  Order  of  United 
Commercial  Travelers  qf  America. 
He  is  further  entitled  to  all  the 
rights  and  privileges  of  member- 
ship accruing  to  him  under  the  conr 
stitution,  and  he  is  hereby  recom- 
mended to  the  fraternal  courtesy  of 
the  brotherhood  wheresoever  dis- 
persed." 

"In  witness  whereof  we  have  af- 
fixed our  signatures  and  the  Seal  of 
the  Supreme  Council  in  the  name  of 
the  beneficent  Father  of  All,  this 
21st  day  of  August,  1908." 

This  certificate  was  qualified  by 
the  following  exemptions:  "Bene- 
fits under  this  article  shall  not  cover 
nor  extend  to  any  death,  disability, 
or  loss  rec^ved  while  the  insured 
member  is  acting  as  an  aviator  or 
balloonist,  sailor,  or  soldier,  <Mr  is 
playing  professional  baseball,  or  is 
under  the  influence  of  liquor  or  nar- 
cotics in  any  degree ;  nor  shall  such 
benefits  cover  or  extend  to  any 
death,  disability,  or  loss  resulting 
from  fighting,  riding  or  driving 
races,  overexertion  (unless  in  an  ef- 
fort to  save  human  life),  riot,  the 
moving  or  transportation  or  use  of 
gunpowder  or  dynamite  or  other  ex- 
plosive substances,  medicinal  or 
surgical  treatment  (except  when 
the  surgical  treatment  is  made  nec- 
essary by  the  accident),  mining,  the 
intentional  taking  of  medicine  or 
drugs,  the  violation  of  any  law,  im- 
moral conduct,  intentionally  self-in- 
fiicted  injuries  (fatal  or  otherwise) , 
self-destruction  (while  sane  or  in- 
sane) ,  inhaling  of  gas  or  asphyxia- 
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tion  (volufitary  or  involuntary,  con- 
scious or  unconscious),  murder  or 
disappearance,  injuries  (fatal  or 
otiierwise)  intentionally  inflicted  by 
others  (except  where  such  injuries 
are  inflicted  for  the  sole  purpose  of 
burglary  or  robbery,  or  by  an  insane 
person,  the  intent  to  commit  bur- 
srlaiy  or  robbery  to  be  established 
by  the  claimant,  and  the  insanity  to 
be  established  by  a  court  having 
competent  jurisdiction),  or  from 
voluntary  exposure  to  danger;  nor 
shall  benefits  cover  or  extend  to  any 
one  of  the  following  conditions, 
whether  caused  by  accidental  means 
or  not,  to  wit:  Appendicitis,  fits, 
epilepsy,  moital  infinnily,  ivy  poi- 
soning, ptomaine  poisoning  or 
other  poisoning,  bite  or  sting  of  an 
insect,  or  any  infection  (unless  the 
infection  is  introduced  into,  by,  and 
through  an  open  wound,  whidi  open 
wound  must  be  caused  by  external, 
violent,  and  accidental  means,  and 
be  visible  to  the  unaided  eye),  her- 
nia, orchitis  (inguinal  adenitis,  vene- 
real diseases,  cerebral  or  meningeal 
or  spinal  hemorrhage,  heat  prostra- 
tion, sunstroke,  or  sunburn." 

The  certificate  was  also  made  sub- 
ject to  a  rule  of  construction  as  fol- 
lows: "This  certificate,  the  consti- 
tution, by-laws,  and  articles  of  in- 
corporation of  said  order,  together 
with  the  application  for  insurance 
signed  by  said  insured  member, 
shall  constitute  the  contract  between 
said  order  and  said  insured  member, 
and  shall  govern  the  payment  of 
benefits,  and  any  changes,  additions, 
or  amendments  to  said  constitution, 
by-laws,  or  articles  of  incorporation, 
hereafter  duly  made,  shall  bind  said 
order  and  said  insured  member  and 
his  beneficiary  or  beneficiaries,  and 
shall  govern  and  control  the  am- 
tract  in  all  respects." 

It  seems  that  the  provisions  of 
the  certificate  were  based  on  like 
provisions  of  the  constitution  and 
by-laws  of  the  sodety.  The  defense 
of  the  society  was  that  Swanbrough 
met  his  death  while  driving  a  race, 
and  by  voluntary  exposure  to  dan- 
ger, both  prohibited  by  the  terms  of 
the  exemptions  to  the  certificate. 
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( —  Colo.  — ,  181  Poo.  tot.) 

The  only  testimony  in  the  case 
was  that  of  the  idaintiff,  whose  tes- 
timony may  be  epitomized  as  fol- 
lows: "I  was  present  when  Mr. 
Swanbrough  was  Idlled  in  an  auto^ 
mobile  accident  on  September  25, 
1914,  at  bverland  park  track.  I 
saw  the  accident.  It  occurred  in  the 
course  of  a  race  in  which  Mr.  Swan- 
brough was  running  an  automobile. 
I  was  in  the  grand  stand.  I  do  not 
know  how  fast  he  was  running.  He 
was  running  around  the  mile  track 
in  front  of  the  grand  stand.  There 
were  about  a  half  dozen  other  auto- 
mobiles in  the  race.  I  had  seen  the 
car  on  the  morning  of  the  race,  and 
knew  at  that  time  that  Mr.  Swan- 
brough was  going  to  enter  one  or 
more  races  at  Overland  park  that 
afternoon.  It  was  in  the  course  of 
one  of  these  races  that  Mr.  Swan- 
iurough  was  killed.  It  was  the  sec- 
ond race  he  had  driven  that  after- 
noon." 

At  the  dose  of  plaintiffs  testi- 
mony the  defendant  society  moved  a 
nonsuit,  which  motion  was  sustained 
by  the  court,  and  the  case  was  dis- 
missed. This  judgment  is  before  us 
for  review. 

The  specific  exceptions  relied  on 
by  the  defendant  are :  "Nor  shall 
such  benefits  cover  or  extend  to  any 
death,  disability,  or  loss  resulting 
from  fighting,  riding  or  driving 
races,  nor,"  etc.,  and,  "or  from  vol- 
untary exposure  to  danger,"  etc. 
The  sole  contention  of  the  plaintiff 
is  that  tiie  words,  "riding  or  driving 
races,"  refer  exclusively  to  horse 
racing  and  horse  races,  and  not  to 
automobile  races  or  similar  con- 
tests; that  this  is  the  common  and 
ordinary  understanding  of  the  ordi- 
nary person. 

No  decided  case  is  cited  to  sustain 
this  contention,  but  many  definitions 


of  the  words  "races,"  "riding,"  and 
"driving"  are  set  forth,  covering  a 
period  from  the  time  of  Jehu  to 
modem  times,  and  which  are  urged 
as  supporting  that  view. 

The   certificate   was   written    in 
1908,  and  we  think  the  term,  "rid- 
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ing  or  driving  races,"  must  be  con- 
sidered in  the  light 
eoa*'?iSlnttoB-  of  the  common  and 
U^^'^SfJ  *•*"■  general  understand- 
mg  of  the  term  at 
that  time.  It  is  a  very  broad  and 
general  expression,  and,  unless  it 
can  be  said  to  have  been  generally 
confined  in  its  common  use  to  the 
technical  or  exclusive  meaning  of 
riding  or  driving  horse  races,  we 
cannot  so  limit  it. 

While,  before  the  invention  and 
general  use  of  automobiles,  bicycles, 
motor  cycles,  and  other  means  of  lo- 
comotion, there  may  have  been  some 
justification  for  the  contention  that 
the  term,  "riding  and  driving 
races,"  should  be  held  to  refer  to 
horse  races  only,  such  a  contention 
cannot  be  justified  at  this  period  of 
history.  Courts  cannot  hold  them- 
selves ignorant  of  the  common 
knowledge  tiiat  now  and  for  many 
years  last  past  au- 
Hid'il-'iai'^tieo  tomobile  and  bicycle 
?ic*?*""**"*  races  are  as  com- 
mon, if  not  much 
more  so,  than  horse  races.  This  fact 
is  not  oinly  common  knowledge,  but 
the  terms,  as  applied  to  "driving" 
and  "racing"  with  automobiles  and 
bicycles,  have  been  generally  writ- 
ten in  city  ordinances,  state  stat^ 
utes,  and  so  treated  in  judicial  de- 
cisions. 

Neither  can  we  overlook  the  fact, 
which  is  common  knowledge,  tliat 
automobile  racing  is  as  dangerous, 
in  that  accidents  are  as  frequent  and 
the  results  as  serious,  at  least,  as 
horse  racing,  and  was  so  long  prior 
to  the  writing  of  the  certificate. 
Then  by  what  authority  may  we 
construe  the  general  term  to  be  lim- 
ited to  horse  racing, 
excepulTiI^r  any  more  than  we 

automobile  racing? 
Clearly  the  broad  term,  "driving 
races,"  as  commonly  understood, 
may  include  automobile  races  as  well 
as  horse  races. 

In  18  Ehc.  Britanniea,  p.  916,  we 
have  a  very  general  account  of  auto- 
mobile racing,  from  which  we 
quote:     "Progress  in  the  improve- 


ment of  design  was  slow  until  the 
year  1894,  when  a  great  impetus 
was  given  to  the  French  industry  by 
the  organization,  by  the  Petit  Jour- 
nal, of  a  trial  run  of  motor  yehicles 
from  Paris  to  Bouen.  The  measure 
of  success  attained  by  the  cars 
caused  considerable  surprise,  and  in 
the  year  1895  a  race  was  organized 
from  Paris  to  Bordeaux  and  back,  a 
distance  of  744  m.,  when  the  win- 
ning vehicle  covered  the  journey  at 
a  mean  speed  of  16  m.  per  hour. 
From  that  date  onward  until  1908 
racing  played  an  important  part  in 
the  development  of  the  motor  car; 
in  fact  it  is  not  going  too  far  to  say 
that  up  to  1904  it  played  a  vitally 
important  part  therein." 

And  again :  "But  it  stood  out  in 
bold  relief  when  an  English  car 
wrested  the  international  trophy 
from  its  French  rivals  in  1902.  The 
Automobile  Club  of  Great  Britain 
and  Ireland  (now  the  Royal  Auto- 
mobile Club)  at  once  secured  pariia- 
mentary  sanction  for  the  use  of  cer- 
tain roads  in  Ireland  for  a  limited 
period,  and  proceeded  to  organize  a 
race  worthy  of  the  issue  at  stake. 
The  race  was  won  by  the  Mercedes 
car,  the  latest  production  of  the  fa- 
mous house  of  Daimler." 

The  terms,  "driver"  and  "driv- 
ing," as  applied  to  an  apenior  of  an 
automobile,  were  and  have  been  in 
common  use  in  general  conversa- 
tion, in  newspapers,  in  statutes  of 
regulation,  and  in  judicial  opinions, 
for  many  years  before  the  date  of 
the  certiificate  in  question.  It  is  so 
used  in  the  Denver  Municipal  Code 
of  1906,  and  in  our  state  statute 
(Laws  1913,  chap.  114).  It  is  so 
defined  in  28  Cyc.  p.  24.  It  has  been 
so  used  without  question  or  quibble 
in  the  decisions  of  our  own  appel- 
late courts,  long  prior  to  the  issu- 
ance of  the  certificate  in  question. 

In  the  case  of  Hannan  v.  St.  Clair, 
44  Colo.  134,  98  Pac.  822,  published 
in  the  same  year  that  the  certificate 
was  written,  it  was  said,  amongr 
other  roferenoes  to  the  "driver"  of 
the  automobile:  "The  testimony 
was,  we  Hiink,  sufficient  to  suataxB 
the    judgment.    It  clearly  sho^nred 
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nesligence  on  the  pert  of  the  driver 
of  the  automobile.  The  driver  was 
<Ht  the  wrong  side  of  the  street." 

See  also  Kent  v..  Treworgy,  22 
Colo.  App.  441,  125  Pac.  128;  Kent 
▼.  Cobb,  24  Colo.  App.  264,  133  Pac. 
424 ;  Gibson  v.  Dupree,  26  Colo.  App. 
324, 144  Pac.  1133;  Phillips  v.  Den- 
ver City  Tramway  Co.  53  Colo.  468, 
128  Pac.  460,  Ann.  Cas.  1914B,  29. 

The  term  has  been  so  used  by  the 
appellate  courts  of  other  states  with- 
out exception,  and,  in  so  far  as  we 
have  be^  able  to  ascertain,  without 
question. 

It  is  said  in  Berry  on  the  Law  of 
Automobiles,  1916  ed.  §  204:  "The 
words,  'ride  or  drive,'  as  used  in  a 
statute  providing  a  penalty  for  'rid- 
ing or  driving*  faster  than  a  com- 
mon pace  in  the  compact  part  of  any 
town,  are  not  limited  in  their  ap- 
plication to  persons  riding  or  driv- 
ing animals.  Anything  ridden  or 
driven  comes  within  the  purview  of 
ttie  act.  The  words  apply  to  the  op- 
eration of  automobiles,  and  it  is  not 
material  that  automobiles  were  un- 
known to  the  legislators  at  the  time 
the  act  was  passed." 

It  was  held  as  early  as  1879  by 
the  court  of  Queen's  bench,  Taylor 
V.  Goodwin,  L.  R.  4  Q.  B.  Div.  228, 
construing  a  statute  prohibiting 
"furiously  driving  a  carriage,"  that 
one  may  be  convicted  for  "furiously 
driving  a  bicycle."  It  was  said  by 
Mellor,  J. :  "I  am  of  opinion  that 
the  decision  of  the  magistrates  was 
right.  The  words  of  the  section  are, 
*If  any  person  riding  any  horse  or 
beast,  or  driving  any  sort  of  car- 
riage, shall  ride  or  drive  the  same 
furiously  so  as  to  endanger  the  life 
or  limb  of  any  passenger.'  The  ex- 
pressions used  are  as  wide  as 
possible.  It  may  be  that  bicycles 
were  unknown  at  the  time  when  the 
act  passed,  but  the  legislature  clear- 
ly desired  to  prohibit  the  use  of  any 
sort  of  carriage  in  a  manner  danger- 
ous to  the  life  or  limb  of  any  pas- 
senger. The  question  is  whether  a 
bicycle  is  a  carriage  within  the 
meaning  of  the  act.  I  think  the 
word  'carriage'  is  large  enough  to 
include  a  machine  such  as  a  bicycle 
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which  carries  the  person  who  gets 
upon  it,  and  I  think  that  such  per- 
son may  be  said  to  'drive'  it.  He 
guides  as  well  as  propels  it,  and  may 
be  said  to  drive  it  as  an  engine  driv- 
er is  said  to  drive  an  engine.  The 
furious  driving  of  a  bicycle  is  clear- 
ly within  the  mischief  of  the  section, 
and.  seems  to  me  to  be  within  the 
meaning  of  the  words,  giving  them 
a  reasonable  construction." 

So  here  it  is  clearly  the  object  of 
the  exemption  to  exclude  liability  in 
CMt  of  hazardous  risks.  Particu- 
larly is  this  made  apparent  by  the 
contract  provision  of  nonliability  in 
case  of  "voluntary  exposure  to 
danger." 

Swanbrough  was  an  automobile 
salesman.  The  society  was  a  sales- 
men's society,  and  his  certificate 
was  under  class  A,  containing  the 
specified  exemptions.  In  the  light  of 
his  necessary  understanding  of  the 
subject  at  the  time,  we  cannot  say 
that  he  did  not  read  the  exemption 
in  the  light  of  the  plain  language  in 
which  it  was  written. 

The  only  case  decided  by  any  of 
our  appellate  courts  called  to  our  at- 
tention, wherein  the  precise  princi- 
ple of  construction  was  involved,  is 
that  of  State  v.  Thurston,  28  R.  I. 
265,  66  Atl.  580.  This  case  was  re- 
ported in  1907,  and  construed  a  p»- 
nal  statute  enacted  in  1901.  The 
court  said : 

"Gen.  Laws,  chap.  74,  §  5,  as 
amended  by  Pub.  Laws,  chap.  926, 
November  26,  1901,  provides: 
'Every  person  who  shall  ride  or 
drive  faster  than  a  common  travel- 
ing pace  in  any  of  the  streets  of 
Newport  or  Providence  or  in  the 
compact  part  of  any  town  or  village 
in  the  state,  or  in  any  road  leading 
from  Pawtuxet  to  the  compact  part 
of  Providence,  shall,  unless  justi- 
fiable cause  be  made  to  appear  for 
such  riding  or  driving,  be  fined  not 
less  than  five  dollars  nor  more  than 
twenty  dollars  or  imprisoned  not 
exceeding  ten  days  for  each  of- 
fense.'   .    .    . 

"The  language  used  in  this  sec- 
tioii  is  exceedingly  broad:  'Every 
person  who  shall  ride  or  drive  fast- 


Digitized  by 


Google 


490 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.IJft. 


er  than  a  common  traveling  pace.' 
The  words,  'ride  or  drive,*  are  not 
confined  to  animals;  they  are  not 
limited  in  any  manner  whatsoever. 
Anything  capable  of  being  ridden  or 
driven  comes  within  the  purview  of 
the  act.  It  is  argued  that  the  words, 
'ride  or  drive,'  are  apt  words  in  a 
statute  designed  to  limit  the  fast 
driving  of  horses  upon  the  his^- 
ways  of  the  state.  They  are  apt,  but 
they  are  not  restricted  to  horses  by 
the  terms  of  the  section.  They  are 
also  apt  in  the  case  of  bicycles, 
motorcycles,  or  automobiles  when 
ridden  or  driven.  In  construing 
statutes  of  this  kind  it  is  usual  and 
proper  to  consider  the  scope  and 
purpose  of  the  act,  and  the  danger 
or  mischief  that  it  was  intended  to 
guard  against.  The  act  was  evi- 
dently passed  for  the  protection  of 
the  public  against  the  dangers  inci- 
dent to  fast  riding  and  driving  of 
any  sort,  not  only  of  the  kind  with 
which  the  legislators  were  familiar 
at  the  time,  but  also  any  kind  of 
dangerous  riding  or  driving." 

As  inimitably  described  by  Lew 
Wallace,  his  hero,  Ben  Hur,  was 
driving  a'  race;  2,000  years  later 
Barney  Oldfield,  midst  like  plaudits 
of  the  multitude,  was  driving  a  race 
■ — ^the  one  driving  a  chariot  race; 
the  other  driving  an  automobile 
race.  Both  races  alike  were  haz- 
ardous to  the  driver.  Neither  in- 
tervening time  nor  the  fact  that  the 
carriage  of  the  one  was  propelled  by 
Arabian  horses  of  pure  blood,  while 
the  carriage  of  the  other  was  pro- 
pelled by  most  delicately  adjusted 
mechanical  power,  can  alter  the 
plain  understanding  that  each  was 
engaged  in  the  driving  of  a  race. 
Neither  can  all  the  definitions  writ- 
ten in  the  centuries  between  change 
the  common  understanding  of  men 
that  linked  together  in  thought  these 
men  engaged  in  driving  races.  This 
is  not  only  the  fact,  but  it  is  the 
common  understanding  of  the  fact, 
according  to  the  usage  and  custom 
of  the  times. 

.  So  that  we  cannot  in  reason,  nor 
in  the  exercise  of  any  just  power, 
insert  by  construction  indUke  exemp- 


tion clause  of  the  certificate,  and 
before  the  word  "races,"  any  de> 
finitive  or  descriptive  word.  In  this 
case  it  is  as  reasonable  for  us  to  so 
insert  the  word  "automobile"  as  the 
word  "horse."  We  must  construe 
the  contract  as  of  the  plain  mean- 
ing that  its  words  imply. 

Counsel  urge  the  application  of 
the  rule  which  obtains  in  this  court, 
applicable  to  purely  benefit  accident 
policies,  as  well  as  to  the  ordinary 
accident  policy,  that  where  there  is 
ambiguity  in  the  policy,  all  provi- 
sions,   conditions,    or    exceptions 
which  may  tend  to  work  a  forfeiture 
of  the  policy,  or  limit  or  defeat  li- 
ability thereunder,  should  be  con- 
strued most  strongly  against  the  in- 
surer and  most  favorably  toward  the 
insured ;  more  definitely,  that  when 
the  exemption  from  liability  is  rea- 
sonably capable  of  two  different  con- 
structions, that  one  most  favorable 
to  the  insured  should  be  adopted. 
.  But  the  language  in  the  exemp-- 
tion  here  considereid 
is    not    ambiguous,  T^^^iTt^^il^tr. 
nor    is    it    reason- 
ably capable  of  two  different  con- 
structions. 

We  said  in  Brown  v.  Knights  of 
Protected  Ark,  43  Colo.  289,  96  Pac. 
450:  "If  the  contract  were  am- 
biguous or  doubtful  and  were  fairly 
subject  to  different  interpretations, 
it  would  be  construed  most  strongly 
against,  the  insuring  association. 
But  courts  are  required  to  enforce 
these  contracts  as  they  are  written ; 
in  this  respect  they  do  not  material- 
ly differ  from  other  contracts ;  when 
they  are  voluntarily  entered  into 
and  their  terms  are  reasonably 
plain,  the  courts  have  no  alter- 
native; the  fact  that  a  particular 
provision  may  operate  harshly  or 
.inequitably  in  particular  cases  does 
not  justify  a  judicial  disregard  or 
reconstruction  of  the  same." 

It  was  said  in  Standard  Life  A 
Acci.  Ins.  Co.  v.  McNulty,  85  C.  C. 
A.  ^,  157  Fed.  224:  "The  natural 
obvious  meaning  of  the  provisions 
of  a  contract  should  be  preferred  to 
any  curious  hidden  sense  which 
notiiing  but  the  exigencies  of  a  hard 
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case  and  the  ingenuity  of  a  trained 
and  acute  intellect  would  discover. 
Delaware  Ins.  Co.  v.  Greer,  61 
L.R.A.  187,  57  C.  C.  A.  188, 193, 120 
Fed.  916,  921.  The  reasonable  and 
probable  meaning  of  a  stipulation 
in  an  agreement  should  be  preferred 
to  one  that  is  irrational  and  im- 
probable. Pressed  Steel  Car  Co.  v. 
Eastern  R.  Co.  57  C.  C.  A.  685,  637, 
121  Fed.  609,  611." 

It  is  certain  that  the  parties  to 
this  contract  accepted  from  indem- 
nily  injuries  sustained  while  the 
insured  was  driving  a  race,  and  to 
say  that  he  was  not  driving  a  race 
when  he  met  his  death  is  to  distort 
the  meaning  of  the  English  lan- 
guage, as  commonly  and  generally 
understood. 

In  Delaware  Ins.  Co.  v.  Greer,  61 
L.R.A.  137, 57  C.  C.  A.  188, 120  Fed. 
916,  the  court  said:  "Contracts  of 
insurance,  however,  are  not  made  by 
or  for  casuists  or  sophists,  and  the 
obvious  meaning  of  their  plain 
terms  is  not  to  be  discarded  forsome 
curious,  hidden  sense,  which  noth- 
ing but  the  exigency  of  a  hard  case 
and  the  ingenuity  of  an  acute  naind 
would  discover." 

In  order  that  fraternal  insurance 
societies  may  be  preserved,  and  their 
membership  as  a  whole  protected,  it 
is  as  imperative  that  each  member 
shall  fairly  observe  the  rules  of  the 
society  and  the  requirements  of  his 
contract  of  insurance,  as  that  the 
society  should  meet  its  obligations 
when  such  requirements  are  ob- 
served by  the  insured. 

The  judgment  is  afHrraed. 

TeDer,  J.,  dissenting: 

The  majority  opinion  treats  the 
words  "riding"  and  "driving"  as 
present  participles,  governing 
"races,"  while  to  my  mind  they  are 
clearly  adjectives  qualifying  the 
noun  "races."  The  former  con- 
struction is  based  in  the  opinion 
wholly  on  the  fact  that  persons  op- 
erating automobiles  are  properly 
described  as  "driving"  them,  and 
that  automobile  races  were  common 
when  the  certificate  in  question  was 
issued. 

This  entirely  overiobks  the  oon- 


191  Pae.  m.) 

tention  of  plaintiff'  in  error  that  the 
exemption  clause,  as  a  whole,  makes 
the  second  named  construction 
necessary. 

The  first  provision  of  the  exemp- 
tion clause  is  that  the  benefits 
promised  shall  not  extend  to  death, 
etc.,  "while  the  insured  member  is 
acting  as  aviator,"  etc.,  "or  is  play- 
ing professional  baseball,"  etc.  It 
should  be  noted  that  this  clause  ex- 
pressly exempts  from  benefits  mem- 
bers injured  "while"  doing  specified 
acts,  present  participles  being  used 
with  the  auxiliary  verb  "is,"  form- 
ing sentences  grammatically  coin- 
plete  add  requiring  no  construction. 

In  the  next  line  the  construction 
changes,  and  it  is  provided  that  such 
benefits  shall  not  "cover  or  extend 
to  any  death,  disability,  or  loss  re- 
sultinje:  from  fighting,  riding  or 
driving  races,  overexertion  (unless 
in  an  effort  to  save  human  life), 
riot,  the  moving  or  transportation 
or  use  of  gunpowder,"  etc. 

Here  there  are  excluded  from  the 
exemi^tion  specified  acts  or  events, 
.  designated  in  each  class  by  one 
word,  a  noun,  governed  by  the 
preposition  "from,"  but  followed  by 
a  class  of  events  not  expressed  by 
one  word,  as  before,  but  by  a  pres- 
ent participle  and  its  object,  which 
participle,  "moving,"  is,  according 
to  the  rules  of  good  English,  preced- 
ed by  the  article  "the,"  and  followed 
by  the  preposition  "of,"  e.  g.,  "the 
moving  of  gunpowder."  Further 
along  in  this  clause  we  find,  "the  in- 
tentional taking  of  medicine  or 
drugs,"  etc.  ;• 

Why  should  it  be  supposed  that 
one  who  thus  wrote  according  to 
good  usage  should  in  a  preceding 
line  have  written  bad  English? 
How  does  it  happen  that  the  lan- 
guage is  not  "the  riding  or  driving 
of  races,"  if  the  writer  was  using 
the  two  words  as  participles? 
Again,  why  should  the  writer  adopt 
the  barbarous  locution  "from  driv- 
ing races,"  when  he  everywhere 
else  in  the  instrument  shows  a 
knowledge  of  good  English,  and  in- 
troduces his  present  participles  with 
the  conjunction  "while?"    Ordinary 
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usage  requires  that  the  phrase  be 
"driving  in  a  race,"  if  "driving"  be 
used  as  la  participle. 

The  word  "races,"  without  quali- 
fication, always  and  eversrwhere  is 
taken  to  mean  horse  races.  If  one 
is  mentioned  as  "following  the 
races,"  or  "playing  the  races," 
everyone  understands  that  horse 
races  are  meant.  There  are  two 
kinds  of  horse  races, — one  in  which 
the  participating  horses  are  ridden, 
and  the  other  in  which  they  are 
driven.  All  other  races  are  desig- 
nated by  the  name  of  the  class  to 
which  they  belong,  e.  g.,  automobile 
races,  boat  races,  and  foot  races. 
This  usage  is  general,  if  not  uni- 

To  treat  "riding"  and  "driving" 
as  participial  adjectives  is  to  give 
this  clause  its  ordinary  and  natural 
meaning,  and  make  it  grammatical 
and  harmonious.  This  Is  the  mean- 
ing which  the  words  had  in  policies 
long  before  automobiles  were  in- 
vented. 

The  construction  adopted  by  the 
majority  opinion  makes  "races"  in- 
clude all  speed  contests  which  may 
be  ridden  or  driven;  but  no  reason 
is  apparent  why  other  races,  e.  g., 
yacht  races,  boat  races,  swimming 
races,  etc.,  should  not  be  included  in 
the  list. 

The  fact  that  insurance  policies 
or  certificates  like  the  one  in  this 
case  are  sold  on  solicitation  by 
agents  of  the  insurer,  who  is  re- 
sponsible for  tile  language  used,  is 
a  potent  reason  for  applying  the 
rule  that,  in  case  of  doubt  as  to  the 
meaning  of  an  instrument,  such 
doubt  should  be  resolved  against 
the  one  who  drew  it.  Such  a  doubt 
exists  here,  as  is  shown  by  the  dif- 
ference of  opinion  by  members  of 
the  court. 

In  a  case  recently  decided  by  this 
court  (Finding  v.  Ocean  Acci.  &  G. 
Corp.  —  Colo,  —,  177  Pac.  142),  the 
opinion,  written  by  the  Mrriter  of  the 
majorily  opinion  in  this  case,  con- 
tains the  following:  "In  Wood  on 
Fire  Insurance,  at  §  59,  it  is  said: 
'It  is  the  duty  of  the  insurer  to 
clothe  the  contract  in  language  so 


plain  and  clear  that  the  insured  ean- 
not  be  mistaken  or  misled.  .  .  . 
Having  the  power  to  impose  condi- 
tions, and  being  the  party  who 
draws  the  contract,  he  must  see  to 
it  that  all  conditions  are  plain, 
easily  understood,  and  free  from 
ambiguity.  .  .  .  Failing  to  em- 
ploy a  clear  and  definite  form  of  ex- 
pression, the  benefit  of  all  doubt* 
will  be  resolved  in  favor  of  the  as- 
sured.' " 

From  Preferred  Acci.  Ins.  Co.  v. 
Fielding,  35  Colo.  19,  83  Pac.  1013, 
9  Ann.  Cas.  916,  the  opinion  quotes 
as  follows:  "It  is  now  a  well- 
recognized  rule  that,  where  the 
terms  of  a  policy  of  insurance  are 
not  clear  or  are  capable  of  two  con- 
structions, the  one  which  is  most 
favorable  to  the  insured  will  be 
adopted." 

If  the  language  under  consider- 
ation is  not  capable  of  two  con- 
structions, and  so  within  the  rule 
thus  stated,  there  could  be  no  rea- 
son for  an  extended  discussion  of 
it  in  the  majority  opinion. 

The  judgment  should  be  reversed. 

Burke,  J.,  dissenting: 

I  am  of  the  opinion  that  the  con- 
clusion reached  by  Justice  Teller  in 
this  case  in  his  dissenting  opinion 
is  the  correct  one,  and  thi^  his  rea- 
soning is  irrefutable  from  the 
standpoint  of  grammatical  construc- 
tion. But,  as  grammatical  con- 
struction is  often  disregarded  by  the 
courts  if  a  different  construction 
will  give  effect  to  the  intention  of 
the  parties  as  disclosed  by  a  consid- 
eration of  the  entire  instrument 
(Jackson  v.  Topping,  1  Wend.  388, 
19  Am.  Dec.  515),  it  seems  to  me 
that  illustration  will  here  8erv6  ua 
better  than  argument. 

The  language  in  this  policy  over 
which  this  contention  arises  either 
means  "resulting  from  riding  or 
driving  in  any  races,"  or  "resulting 
from  any  riding  or  driving  races." 
It  is  common  usage,  when  speaking 
of  an  automobile  race,  to  speak  of 
"driving"  such  a  race,  whereas  no 
one  ever  speaks  of  an  automobile 
race  as  "a  driving  race."  Haice,  if 
the  first  interpretation  is  correct, 
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the  accident  in  question  came  with- 
in the  exception ;  if  the  second,  thm 
it  did  not.  To  reach  either  conclu- 
sion requires  careful  analysis  and 
construction.  The  meaning  of  this 
clause  in  this  policy  is,  therefore,  to 
say  the  least,  a  matter  of  grave 
doubt.  When  such  a  doubt  exists  as 
to  the  interpretation  of  such  it  con- 


tract»  it  jomt  be  resolved  in  favor 
of  the  assured,  as  has  been  held  by 
this  court.  Finding  v.  Ocean  Acci.  & 
G.  Corp.  —  Ck)lo.  — ,  177  Pac.  142; 
Preferred  Acci.  Ins.  Co.  v.  Fielding, 
36  Colo.  19-26,  88  P«e.  1018,  9  Ann. 
Cas.  916. 

Hence  ibe  judgment  should  be  re- 
versed. 


AcdJcnt  inaaruice!  accqpe 


It  wtll  be  observed  that  the  majori^ 
«f  the    court  in   the   reported   case 

(SWANBBOVBH  T.  UNHSD  COMMERCIAL 

Travelers,  ante,  486)  rejected  the 
beneficiary's  contention  that  the  provi- 
sion of  the  accident  policy,  reading, 
'^r  shall  such  benefits  cover  or  ex- 
tend to  any  death,  disability,  or  loss 
resulting  from  .  .  .  riding  or 
driving  races,"  should  be  construed  to 
refer  to  horse  races  only,  and  construed 
the  provision  to  include  automobile 
races,  and  to  preclude  a  recovery  for 
the  insured's  death  occurring  while  he 
was  driving  in  an  automobile  race. 
The  majority's  conclusion  that  it  was 
as  reasonable  to  insert  the  word  "auto- 
mobile" as  the  word  "horee"  before  the 
word  "races"  appears  sound,  as  does 
also  its  eonclnsion  that  the  language 
in  the  exemption  was  aot  ambigaous 
and  not  capable  of  diflerait  construc- 
tions, so  that  no  occasion  existed  for 
appl^ng  the  role  which  requires  pol- 
icies to  be  most  strons^  construed 
against  the  insurer  in  case  of  ambig- 
uous phraseology.  It  will  be  noted, 
however,  that  a  dissenting  opinion  was 
filed  in  the  case,  based  on  a  technical 
grammatical  construction  of  the  pro- 
vision. 

This  case  appears  to  be  the  first  to 
have  e<mstni«d  an  exemption  of  the 
kind  nnder  consideration. 
•  Attention,  however,  is  cialled  to 
Smith  V.  iEtna  L.  Ins.  Co.  (1904)  185 
Mase.  74,  64  L.R.A.  117,  202  Am.  St 
Rep.  326,  69  N.  E.  1059,  where  it  was 
held  tkat  steeple-chase  riding  by  one 
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and  effect  of  promion  as  to  "riding  or  driving 
tmema.** 


who  gave  his  occupation  as  a  cotton 
merchant  was  a  voluntary  exposure 
to  unnecessary  danger,  within  the 
meaning  of  an  accident  policy  exempt- 
ing the  insurer  from  such  exposure. 
The  court  in  that  case  said:  "There 
can  be  no  question  that  the  danger 
was  unnecessary,  and  that  the  expo- 
sure to  it  was  voluntary.  There  was 
nothing  in  the  description  of  the  oc- 
cupation of  the  plaintiff,  contained  in 
the  policy,  nor  in  anything  else  con- 
tained in  the  policy,  which  included 
steeple-chase  riding,  or  which  showed 
that  the  plaintiff  engaged  in  it.  We 
do  not  mean  to  say  that  an  accident 
policy  containing  a  provision  Kke  that 
contained  in  the  policy  in  this  case, 
against  veluntaiy  exposure  to  unnec- 
essary danger,  debars  the  insured 
from  recovery  if  injured  while  engaged 
in  the  common  sports  and  amusements. 
But  in  steeple-chase  riding  the  liabil- 
ity to  accident  is  much  greater  than 
in  the  ordinary  sports  and  amuse- 
ments. The  fact  that  the  race  in 
which  the  plaintiff  was  injured  was 
for  amateurs  makes  no  difference. 
Neither  does  the  circumstance  that 
the  defendant's  agent  was  aware  that 
the  plaintiff  occasionally  rode  steeple- 
chase races  make  any  difference.  The 
liability  to  the  defendant  depends  on 
the  terms  of  the  policy,  and  whether 
an  accident  sustained  in  steeple-chase 
riding  comes  within  them.  For  rea- 
sons already  given,  we  do  not  think 
that  it  does."  J.  T.  W. 
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JENNIE  C.  BARNES  et  al. 

V.  " 

GEORGE  A.  UPHAM. 

Oomne^icut  Supreme  Court  of  ErrorB  —  June  11,  1019. 
(98  Conn.  491,  107  Atl.  300.) 

Mortgasre  —  duty  of  second  mortgajfee  to  giine  notice. 

1.  The  holder  of  a  second  mortgage  on  property  which  has  been  assien^ed 
by  the  mortgagor  is  under  no  obligation  to. give  notice  to  the  mortgagor 
of  proceedings  to  foreclose  the  first  mortgage  in  order  to  enforce  his  per- 
sonal liability  on  the  second  mortgage  note. 

[See  note  on  this  question  beginning  on  page  499.] 

•~-  foreclosure  —  notice  to  assignor  of  —  enforcement  ot  notes  —  teikler  of 

equity  of  redemptimi.  mortgage.                                          <  . 

2.  A  mortgagor  who  has  assigned  the  3.  ^  mortgagee  need  not  tender  an 
equity  of  redemption  is  not  entitled  to  _.«{,^«..„4.  „*  i.i.«  «»«-»»o«.a  <«  n*ii<». 
nStici  of  proce^ings  to  foreclose  the  aasigmnent  of  the  mortgage  in  order 
mortgage  to  recover  on  the  mortgage  notes. 

[See  19  R.  C.  L.  527.]  [See  19  R.  C.  L.  509-513.] 

(Gager,  J.,  dissents  in  part.) 


Cboss  appeals  from  a  judgment  of  the  Superior  Court  for  Fairfield 
County  (Curtis  and  Warner,  JJ.)  in  favor  of  plaintiffs  in  part  only,  in 
an  action  on  four  promissory  notes;  plaintiff  Barnes  appealing  from  ap 
much  of  the  judgment  as  barred  her  from  recovery ;  and  defendant  ap- 
pealing from  the  judgment  against  him  and  from  the  sustaining  oi  a, 
demurrer  to  the  answer  filed  by  him.    Affirmed. 

Statement  by  Beach,  J. :  ject    to    a    first    mortgage;    that 

The  complaint  is  in  four  counts,  the  note  counted  on  was  secured 
The  first,  second,  and  fourth  counts  by  a  second  mortgage  of  these 
are  on  notes  executed  and  deHvered  premises;  that  the  defendant  after- 
by  the  defendant.  The  third  count  'ward  parted  with  his  «(|uity  in 
is  on  a  note  originally  executed  by  «aid  premises ;  that  thereafter,  and 
the  plaintiff  to  one  Partree,  which  while  the  plaintiff  still  held  the 
the  defendant  afterward  agreed  in  note  and  the  second  mortgage, 
writing  to  assume  and  pay.  proceedings  to  foreclose    the  first 

In  addition  to  the  usual  admis-  mortgage  were  brought,  to  which 
sions  and  denials,  special  defenses  the  plaintiff  was  a  party  and  de- 
were  pleaded.  The  first  special  de-  fendant  not;  that  plaintiff  failed 
fense,  covering  all  four  counts,  was  ***  redeem  and  gave  defendant  no 
that  all  of  the  indebtedness  in  ques-  jotice  of  the  pendency  of  the  action, 
tion  had  been  attached  in  the  hands  ^^^  permitted  the  second  mortga«e 
of  the  defendant  by  garnishment  ^^^^  ^°f  '^«  ^^  ^  ^  ^^"^l 
proceedings  in  an  action  still  pend-     Pi^^^'^'^Vt  5°"*S.-  **U  T*^  ^K  ^^^ 

m«  and  undetermined  in  the  supe-  ,^*j^^-,vYf 'Jf^  *iil?STt«  1™" 

«.*Jf-  A»....4-    Ti,;=  A^f^-^^^  .^r-o  ^i.'rv.,'  leged  that  the  defendant  was  danor 

/J  k"^*  ^-       fr        *•  t  aged  in  the  sum  of  $3,000. 

nated  by  making  the  garnishee  a  gy  ^^y  of  count^claim,  a  second 

party  to  the  action,  and  is  not  now  special  defense  to  the  third   and 

insisted  upon.                 .          .     .  fourth  couiuts  alleged  that  the  note 

A  second  special  defense  to  the  given  by  the  plaintiff  to  Partree  was 
first  count  alleges  that  on  the  date  a  mortgage  note ;  that  in  the  aasign- 
of  the  note  the  defendant  owned  cer-  ment  of  the  note  back  to  the  plain- 
tain  real  estate  in  Waterbury  sub-  tibf  the  securi^  was  also  assigned; 
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and  that,  if  the  defendant  is  com- 
pelled to  pay  the  note,  he  is  entitled 
to  an  assignnmit  of  the  mortgage 
security.  -The  same  claim — ^that  it 
is  a  mortgage  note,  and,  if  the  de- 
fendant'is  compelled  to  pay,  he  is 
entitled  to  an  assignment  of  the 
mortgage  as  security — is  asserted 
as  to  the  note  described  in  the 
fourth  count. 

A  third  special  defense  to  the 
third  and  fourth  counts  alleged  that 
the  plaintiff  has  pledged  the  notes 
in  question,  which  are  still  held  by 
pledgee;  that  the  defendant  has 
been  notified  by  pledgee  and  will  be 
liable  to  the  pledgee  if  compelled  to 
pay  the  plaintiff.  This  defense  also 
was  eliminated  by  making  the 
pledgee  a  party,  and  is  no  longer 
relied  on. 

All  of  the  special  defenses  were 
successfully  demurred  to. 

The  Citizens'  National  Bank  of 
Waterbury — ^the  plaintiff  creditor 
referred  to  in  the  first  special  de- 
fense and  the  pledgee  referred  to^  in 
the  third  special  defense  to  the  third 
and  fourth  counts — ^was  made  a 
party  to  the  action  and  filed  a  plead- 
ing stating  its  claim  as  creditor  and 
pledgee. 

The  cause  went  to  trial  on  the  de- 
fendant's admissions  and  denials, 
and  judgment  was  rendered  against 
the  defendant  on  the  first,  third,  and 
fourth  counts  for  $10,501.01,  pay- 
able in  part  to  the  plaintiff  and  m 
part  to  the  pledgee  bank;  and 
against  the  plaintiff  on  the  second 
count.  Both  parties  appealed. 
Other  facts  are  sufiiciently  stated 
in  the  opinion. 

Messrs.  Foster  ft  Morgan,  for  plain- 
tiff Barnes: 

Simply  because  a  debt  is  garnished, 
a  creditor  cannot  thereby  be  prevented 
from  bringing  an  action. 

Neszery  v.  Beard,  224  Mass.  805,  112 
N.  E.  1012;  Ladd  v.  Jacobs,  64  Me.  847. 

A  mortgagee  can  bring  an  independ- 
ent action  on  a  mortgage  note. 

2  Jones,  Mortg.  7th  ed.  §  1220. 

While  the  pledgee  of  such  a  note  as 
is  here  in  question  has  the  right  to  sue 
for  the  recovery  of  so  much  of  it  as 
will  pay  the  principal  debt  of  the 
pledgeor  to  the  piedgee,  the  pledgeor 
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has  such  an  ownership  in  the  note  as 
will  permit  her  to  sue  upon  it.    .  , 

Grimm  v.  Warner,  45  Iowa,  106;  St. 
Paul  Nat.  Bank  v.  Cannon,  46  Minn. 
95,  24  Am.  St.  Rep.  189,  48  N.  W.  62«. 

Messrs.  Bronson,  Lewis,  ft  Hart,  for 
defendant : 

Defendant  upon  payment  of  his  debts 
is  entitled  to  demand  and  receive  as  an 
accompaniment  to  the  notes,  the  mort- 
gage securities  therefor. 

Langdon  v.  Buell,  9  Wend.  80 ;  Green 
V.  Hart,  1  Johns.  580;  Jackson  ex  dem. 
Norton  v.  Willard,  4  Johns.  41;  Jack- 
son ex  dem.  Barclay  v.  Bk>dget,  5  Cow. 
202;  Carpenter  v.  Longan,  16  Wall.  271, 
21  L.  ed.  318;  National  Live  Stock  Bank 
v.  First  Nat.  Bank,  203  U.  S.  296,  51 
L.  ed.  192,  27  Sap.  Ct.  Rep.  79;  Lips- 
comb V.  Talbott.  243  Mo.  31,  147  S.  W. 
798;  2  Jones,  Mortg.  §§  805,  81'^; 
Holmes  v.  Gardner,  60  Ohio  St.  167,  ^0 
L.R.A.  333,  33  N.  E.  644;  Paine  v. 
French,  4  Ohio,  318;  Parker  v.  Ran- 
dolph, 5  S.  D.  549,  29  L.R.A.  36,  59  N. 
W.  722;  Matthews  v.  Warner,  112  U. 
S.  600,  28  L.  ed.  851,  6  Sup.  Ct.  Rep. 
S12 ;  Walker  v.  Schreiber,  47  Iowa,  529. 

Where  the  mortgagee  voluntaritjr  re- 
leases the  security  or  allows  it  to  be 
lost  by  his  own  laches  or  neglect,  and 
under  such  circumstances  that  the  sub- 
sequent foreclosure  of  the  mortgage  by 
suit  upon  the  note  would  work  an  injus- 
tice to  the  mortgagor  or  the  maker  of 
the  note,  or  a  fraud  on  the  rights  Of 
any  person  having  an  interest,  such  re- 
lease or  loss  of  security  will  operate  to 
discharge  the  mortgage  to  the  extent 
of  the  value  of  such  security  or  release 
the  maker  of  the  note  to  that  extent. 

2  Jones,  Mortg.  §  728;  Grow  v.  Gar- 
lock,  97  N.  Y.  81 ;  Lickbarrow  v.  Mason, 
2  T.  R.  70,  100  Eng.  Reprint,  38,  4  Eng. 
Rul.  Gas.  756;  Hem  y.  Nichols,  1  Salk. 
289,  91  Eng.  Reprint,  256. 

Beach,  J.,  delivered  the  opinion  of 
the  court: 

The  second  special  defense  to  the 
first  count  is  based  on  the  theory 
that  the  defendant,  after  having 
parted  with  the  equity  of  redemp- 
tion, was  entitled  to  notice  of  the 
pendency  of  the  proceedings  for  the 
foreclosure  of  the  first  mortgage, 
and  that  it  was  the  duty  of  the 
second  mortgagee,  if  she  elected  not 
to  redeem,  to  give  such  notice  in 
case  she  desired  to  hold  the  defend- 
ant on  the  note.  Neither  of  these 
propositions  is  sound.    In  the  first 
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place,  the  defendant,  by  a  convey- 
ance of  the  equity,  had  parted  with 
his  entire  interest  in  the  premises. 
^^^  As  the  record  title 

toM«iM»«~  stood,  he  had  no  in- 
«ii5^«  •  ot  terest  in  the  prem- 
«««ht  of  ises    sufficiently    to 

re4e»ptt...  ^^^  ^^^  ^  standing 

in  the  foreclosure  proceedincrs,  and 
therefore  was  not  in  law  entitled  to 
notice. 

Nor  was  the  second  niortgagee  un- 
-««tT  •!  .<^.«  der  any  equitable 
■■ortKace*  to  Obligation  to  give 
«iTe»oHc.  ^jjg  defendant  no- 
tice. The  case  is  not  analogous  to 
that  of  a  pledgee  who  allows  the 
pledge  to  be  taken  out  of  his  hands 
on  the  demand  of  a  stranger  with- 
out notifying  the  pledgeor  to  give 
him  an  opportunity  to  defend.  In- 
dependently of  the  fact  that  the 
plaintiff  never  had  physical  custody 
of  the  premises,  the  security  which 
she  held  had  been  already,  by  the 
defendant's  own  act,  subjected  to  be 
taken  on  foreclosure  before  the  sec- 
ond mortgage  was  executed.  Conse- 
quently, both  the  parties  to  the  sec- 
ond mortgage  knew  that  the  first 
mortgage  was  liable  to  be  fore- 
dosed,  and  that  the  security  of  the 
second  mortgage  was  liable  to  be  ex- 
tinguished by  such  foreclosure.  Ad- 
mittedly, it  was  not  the  duty  of  the 
plaintiff  to  protect  the  defendant 
against  the  extinguishment  of  the 
security  of  the  second  mortgage 
note.  The  defendant  knew  all  the 
facts,  and  the  plaintiff  was  legally 
and  equitably  entitled  to  assume 
that,  if  he  chose  to  part  with  the 
equity  and  with  his  right  to  notice 
of  foreclosure  proceedings,  he  would 
protect  his  own  interests  in  his  own 
way.  The  answer  does  not  express- 
ly allege  whether  the  defendant  has 
or  has  not  done  so  by  requiring  the 
grantee  of  the  equity  to  assume  and 
agree  to  pay  the  second  mortgage 
note.  But  the  material  considera- 
tion is  that  he  had  full  knowledge  of 
the  risk  which  he  ran  when  he 
parted  with  the  equity  in  the  prem- 
ises. Presumably  he  received  a 
satisfactory  consideration  for  as- 
suming that  risk.    At  any  rate,  he 


was  not  dependent  upon,  and  there- 
fore was  not  entitled  to,  any  assist- 
ance from  the  second  mortgagee  in 
looking  after  his  own  interests. 

The  second  special  defense  to  the 
third  and  fourth  counts  stands  on 
the  claim  that,  as  a  condition  of  re- 
covery on  the  mortgage  notes,  the 
plaintiff  must  tender  or  offer  an  as- 
signment of  the  mortgage  security. 
That  is  not  our  law.  "Hie  m<Hrtgagee 
has  always  been  permitted  to  brmg 
foreclosure,  ejecteient,  or  an  action 
on  the  note.  2  Swift's  Dig.  167. 
He  is  not  bound  to  tmder  or  offer 
a    release    of    the        .  ^    . 

mortgage  until  the  ■ot«.-tendor  •« 
debt  is  satisfied.  -»'»»-*•• 
Resort  to  a  court  of  equity  in  order 
to  compel  a  release  is  no  longer  nec- 
essary, for  by  §  5105,  Gen.  Stat., 
the  execution  and  delivery  of  a  re- 
lease of  the  mortgage,  after  writ- 
ten request  and  satisfaction  there- 
of, is  required  under  a  penalty  for 
failure  to  do  so. 

Turning  now  to  the  plaintiff's  ap- 
peal from  the  judgment  for  defend- 
ant on  the  cause  of  action  stated  in 
the  second  count,  the  finding  of 
facts  is  that  the  note  for  $1,900,  de- 
scribed in  the  second  count,  was  as- 
signed by  the  plaintiff  to  a  third 
party  to  secure  an  indebtedness  of 
$600,  that  the  plaintiff  has  not  paid 
the  $500  for  which  the  note  was 
pledged  as  collateral  security,  and 
that  the  note  was  not  in  the  posses- 
sion of  the  plaintiff  at  the  time  of 
the  trial,  but  is  now  "in  the  hands 
of  some  other  person,  and  was  pro- 
duced upon  notice  by  her  to  counsel 
of  defendant,  having  passed  by  in- 
dorsement through  the  hands  of 
several  parties,  and  neither  the 
Waterbury  Coal  &  Lumber  Com- 
pany (the  original  pledgee),  nor  the 
true  holder  of  the  note  is  a  party 
to  the  case." 

The  finding  that  the  plaintiff  was 
not  the  "true  holder"  of  this  note 
justifies  and  requires  the  conclusion 
that  the  plaintiff  had  not  sustained 
the  burden  of  proving  her  owner- 
ship. 

There  is  no  error. 
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Prentice,   Ch.  J.,  and  Roralwek 
uid  Wheeler,  JJ.,  concur. 

Gager,  J.,  dissenting  in  part: 
While  I  concur  in  the  result 
reached  by  the  majority  of  the  court 
80  far  as  the  disposition  of  the  case 
upon  the  pleadings  is  concerned,  I 
must,  with  great  deference  to  the 
other  memb^  of  the  court,  record 
my  dissent  with  respect  to  the  dis- 
cussion of  the  second  special  de- 
fense to  the  first  count,  and  the 
legal  propositions  upon  which  the 
case  is  decided  so  far  as  this  de- 
fense is  concerned.  By  the  plead- 
ings it  appears  that  the  defendant 
owned  the  property  subject  to  a  first 
mortgage.  Contrary  to  the  assump- 
tion in  the  opinion,  it  does  not  ap- 
pear, either  expressly  or  by  impli- 
cation, that  the  defendant  himself 
gave  this  mortgage.  The  defend- 
ant, while  such  owner,  gave  a  sec- 
ond mortgage  to  the  plaintiff  to  se- 
cure the  note  sued  on  in  the  first 
count  of  the  complaint.  Thereafter 
the  defendant  parted  with  his 
equity.  The  first  mortgagee  then 
brought  foreclosure,  making  the 
plaintifiT,  the  second  mortgagee,  a 
party,  but  not  making  the  defend- 
ant, who  had  parted  with  his  equity, 
a  party  defendant  in  the  forecloaure 
suit.  The  present  defendant,  hav- 
ing parted  with  his  equity  of  re- 
demption, was  not  a  necessary  party 
in  the  foreclosure  of  the  first  mort- 
gage, and  was  not  made  a  party. 
Unless  he  gave  the  iirst  mortgage, 
which  does  not  appear,  he  was  not 
even  m  proper  party.  The  service 
of  process  in  the  foreclosure  suit 
made  the  present  plaintiff  charge- 
able with  notice  that  the  defendant 
had  no  legal  notice  of  the  pendency 
of  the  foreclosure  suit  in  which  the 
interest  in  the  property  being  fore- 
closed, mortgaged  by  him  to  the 
second  mortgagee,  was  liable  to  be 
taken  away,  leaving  the  defendant 
still  personally  liaMe  on  the  second 
mortgage  note. 

The  answer  also  aOeges  that  the 
present  plaintiff,  who  was  a  defend-  ' 
ant  as  second  mortgagee  in  the  fore- 
closure suit,  gave  no  notice  to  the 
present  defei^nt  of  the  pendency 
«  A.L.B.— 32. 
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of  this  foredosure  suit,  and  "either 
knowingly  and  wilfully,  or  by  her 
carelessness  and  neglect,"  allowed 
her  second  mortgage  to  be  extin- 
guished by  her  failure  to  redeon, 
without  giving  notice  to  the  defend- 
ant of  the  pendency  of  the  fore- 
closure. 

The  trial  court  sustained  the  de- 
murrer to  the  answer  upon  the 
ground  that  these  facts  did  not  con- 
stitute a  defoise  to  the  note.  With 
this  eonclnsion  I  agree.  Whether 
the  daim  undertaken  to  be  set  forth 
in  tile  second  special  defense  to  the 
first  count  now  under  discussion  is 
sound  or  unsound,  it  is  not,  as  a  mat- 
ter of  pleading,  a  defense  to  the 
note,  but  is  the  basis  of  a  counter- 
claim for  damages  suffered  by  the 
defendant  through  the  negligence 
of  the  plaintiff,  and  should  have 
been  pleaded  as  such.  The  plaintiff 
and  defendant  had  made  two  con- 
tracts, one  evidenced  by  the  note 
and  one  by  the  conveyance  for  se- 
curity. The  defendant  complained 
of  a  violation  of  an  equitable  duty 
under  the  second  contract.  One 
right  of  action  cannot  be  a  bar  to 
another  right  of  acti<m.  It  may  be 
used  by  way  of  counterclaim  and  is 
available  only  in  that  way.  CJooper 
V.  Simpson,  41  Minn.  46,  4  L.R.A. 
194,  16  Am.  St.  Rep.  46,  42  N.  W. 
601 ;  Taggard  v.  Curtenius,  15  Wend. 
155.  Hence  the  ruling  of  the  trial 
court  upon  the  pleadings  was  right. 

The  majority  opinion  goes  much 
further.  It  assumes  that  the  state- 
ment of  facts  as  a  defense  in  bar 
is  proper  pleading,  and,  as  is  quite 
unnecessary  for  the  determination 
of  this  case,  takes  the  broad  ground 
that  under  the  circumstances  stated 
the  plaintiff  owed  no  duty  to  give 
notice  to  the  defendant  of  the  pend- 
ency of  the  foreclosure  and  the 
danger  of  loss  of  the  interest  in  the 
property  mortgaged  by  him  to  her 
to  secure  the  note  sued  upon  while 
the  plaintiff  still  continu^  to  look 
to  him  for  the  payment  of  the  note. 
No  authorities  are  cited  in  support 
of  this  proposition.  This  is  not  con- 
clusive ;  but,  as  I  read  the  cases,  they 
point  the  other  way. 
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The  allegation  is  that  the  plaintiff 
wilfully  01*  negligently  permitted 
the  loss  of  the  security  without 
notifying  the  defendant  so  that  the 
defendant,  if  he  saw  fit,  could  save 
all  or  a  part  of  the  value  of  the  se- 
curity furnished  by  him  and  standi 
ing  in  the  plaintiff's  name.  The 
alleged  loss  to  the  defendant  was 
$3,000.  The  plaintiff  then  held  a 
mortgage  title  on  this  land  of  the 
value  of  $3,000.  Equity  will  not 
permit  her  to  wilfully  or  negligent- 
ly suffer  this  title,  vested  in  her, 
which  represents  substantial  value 
to  the  defendant,  to  be  wiped  out 
without  notice  to  him,  and  then  en- 
force payment  on  the  note  without 
allowance  to  the  defendant  by  way 
of  counterclaim  for  the  damages  the 
negligence  has  caused  him.  The  de- 
fendant, having  parted  with  his 
equity,  became  a  stranger  to  the 
title,  having  first  carved  out  an  in- 
terest in  the  property  to  secure  the 
plaintiff's  note.  Upon  subsequent 
payment  of  the  note,  he  was  en- 
titled to  be  subrogated  to  the  rights 
of  security  which  the  plaintiff  held. 
If  these  rights  had  disappeared 
through  the  negligence  of  the  plain- 
tiff, the  result  is  that  the  security 
and  the  note  have  become  dissocia- 
ted; the  security,  without  fault  on 
the  part  of  the  second  mortgagor, 
the  present  defendant,  going  to  the 
benefit  of  the  first  mortgagee  under 
his  foreclosure,  and  the  note  remain- 
ing in  the  hands  of  the  second  mort- 
gagee as  a  personal  claim  in  full 
against  the  maker. 

I  am  unable  to  subscribe  to  a 
doctrine  that  involves  such  a  result, 
and  the  correct  disposition  of  this 
case  does  not  require  such  a  deci- 
sion. The  opinion  seems  to  admit 
in  substance  that  such  is  the  rule  in 
the  case  of  a  pledge,  but  that  the 
present  situation  is  not  analogous  to 
that  pledge,  and  that  the  rule  does 
not  apply  in  the  case  of  a  real  es- 
tate mortgage.  I  do  not  see  any  dif- 
ference so  far  as  this  distinction  is 
urged.  In  both  cases  the  security  in 
the  hands  of  the  creditor  is  held  in 
trust  for  the  payment  of  the  debt. 
That  there  is.  no  such ,  distinction 


4eems  to  have  been  held  in  ^ew 
London  Bank  v.  Lee,  11  Conn.  11^ 
27  Am.  Dec.  713. 

I  admit  that  it  was  not  the  diity 
of  the  plaintiff  to  protect  the  defend- 
ant against  the  extinguishment  of 
the  security  of  the  second  mortgage 
note.  I  do  not  admit  that  she  could 
wilfully  or  negligently  permit  this 
to  be  done  without  notice  to  her 
mortgagor  who  otherwise,  to  her 
knowledge,  had  no  notice  that  such 
extinguishment  would  take  place,  so 
that  he  might  protect  himself  if  he 
saw  fit. 

A  mortgagor  has  a  perfect  right 
to  convey  his  equity  of  redemption, 
and,  having  done  so,  has  the  right 
to  have  the  mortgaged  property  ap- 
plied to  the  payment  of  the  mort- 
gage debt  so  far  as  necessary  for  his 
protection  against  personal  liability 
for  the  debt  secured.  Jones,  Mortg. 
7th  ed.  §§  676,  678a.  In  Townsend 
Sav.  Bank  v.  Munson,  47  Conn.  399, 
Munson  mortgaged  sufficient  land  to 
a  bank  to  secure  pajrment  of  his  note 
and  afterward  conveyed  the  equity 
to  Wood;  upon  his  assumption  of 
the  note  the  bank  released  its  claim 
on  part  of  the  security.  The  court 
held  that  there  remained  in  Munson 
the  right  to  have  both  the  note  and 
Wood's  agreement  protected  by  that 
security,  and  said: 

"If  the  bank  compels  him  to  pay 
the  note,  it  must  restore  the  secur- 
ity to  him;  unless  it  is  able  to  do 
this,  it  must  content  itself  with  the 
proceeds  of  the  land  retained." 

In  Worcester  Sav.  Bank  v.  Thayer, 
136  Mass.  459,  our  case  of  Townsend 
Sav.  Bank  v.  Munson,  supra,  is  cited 
with  approval.  The  rule  above  stat- 
ed is  adopted,  and  it  is  held  that 
the  assumption  of  the  mortgage  by 
the  purchaser  of  the  equity  does  not 
affect  the  mortgagor's  rights,  and 
that  the  fact  that  the  mortgagee  re- 
leased in  good  faith  will  not  protect 
him.  In  other  words,  the  mortgagor 
is  under  no  obligation  to  make  any 
indemnity  contract  with  his  vendee, 
as  is  suggested  in  the  majority 
opinion.  This  does  not  affect  hjfs 
rights  against  his  mortgagee.  "The 
court  in  that  case  said : 


Digitized  by 


Google 


BARNES  V 

(83  Conn.  ifX, 

"While  there  is  a  difference  be- 
tween a  contract  that  the  assisrnee 
of  the  equity  shall  actually  pay  the 
mortgra^e  debt,  and  a  contract  that 
the  estate  shall  remain  charged  with 
the  debt,  so  that  the  assignee  must 
necessarily  pay  it  if  he  would  pro- 
tect his  property,  in  either  case  the 
mortgtLgOT  is  entitled  to  the  ben^H 
of  this  security." 

See  also  North  Ave.  Sav.  Bank  v. 
Hayes,  188  Mass.  137,  74  N.  E.  311. 

Of  course,  a  mere  transfer  of  the 
equity  leaves  the  land  charged  with 
the  debt.  In  Jones  on  Mortgages, 
vol.  2,  §  879,  it  is  said : 

"After  a  mortgagor  has  sold  his 
equity  of  redemption,  he  has  the 
same  right  as  any  third  person  to 
purchase  and  take  an  assignment  of 
the  mortgage,  and  upon  payment  of 
a  prior  encumbrance  he  is  entitled 
to  be  subrogated  to  the  rights  of  the 
holder  of  such  encumbrance;  and 
this  right  of  subrogation  is  not  de- 
feated by  his  having  taken  a  sec- 
ond mortgage  as  security  for  the 
payment  of  the  original  mortgage 
debt. 

"If  the  mortgagee,  with  knowl- 
edge of  the  mortgagor's  right  to 
have  the  property  applied  to  the 
payment  of  the  mortgage  debt,  does 
aoything  to  impair  this  right,  as, 
for  instance,  if  he  releases  a  por- 
tion of  the  mortgaged  premises,  he 
must  suffer  the  loss  himself,  by 
being  deprived  to  that  extent  of  his 
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right  of  recourse  to  the  mortgagor, 
who,  in  such  case,  stands  in  the  posi- 
tion of  a  surety."  .  . 
See  Hart  v.  Chase,  46  Conn.  207. 
-  The  mortgagor  in  such  case,  hav- 
ing ceased  to  be  interested  as  owner 
in  the  land  he  mortgaged,  is  en- 
titled, upon  payment  of  his  note,  to 
have  returned  to -him  the  security 
he  placed  in  plaintiff's  hands;  that 
the  security  was  created  by  deed 
rather  than  delivery  of  physical 
possession  can  make  no  diffenence. 
If  the  plaintiff  by  her  act,  whether 
in  good  faith  or  not,  without  the 
consent  of  the  defendant,  has  be- 
come unable  to  turn  back  the  secur- 
ity received,  the  plaintiff  must,  by 
way  of  counterclaim  or  set-off,  allow 
as  against  the  amount  due  on  tl^e 
note  the  damage  caused  the  defend- 
ant by  her  inability  to  turn  back 
the  security.  If  the  plaintiff  would 
have  been  liable  in  the  way  stated 
upon  a  voluntary  release  without  de- 
fendant's consent,  she  cannot  be 
permitted  to  work  the  same  result 
by  wilfulness  or  negligence.  She  is 
equally  liable  when,  having  notice 
herself  that  the  security  is  in  dan- 
ger from  foreclosure  of  a  prior  mort- 
gage, and  being  chargeable  with  no- 
tice that  the  defendant  is  not  a  par- 
ty to  the  foreclosure  suit,  she  wil- 
fully or  negligently  fails  to  give  the 
defendant  notice  of  the  pending 
foreclosure. 


ANNOTATION. 

Duty  to  notify  mortgagor  who  has  parted  ¥nth  title  to  mortgagecl  real  prop- 
arty  of  proceedings  to  enforce  prior 

There  is  a  difference  of  opinion  as 
to  the  position  occupied  by  a  mort- 
gagor who  has  conveyed  his  equity  of 
redemption  to  one  who  has  not  as- 
sumed the  mortgage,  some  cases  hold- 
ing that  he  occupies  the  relation  of 
surety,  others  that  he  does  not.  The 
better  rule  has  been  stated  to  lie  be- 
tween these  two  extremes,  and  is  that 
where  the  grantee  does  not  assume 
the  mortgage,  but  merely  takes  subject 
thereto,  the  grantor  occupies,  to  the 
extent  of  the  value  of  the  land,  the: 


position  of  surety,  and  is  entitled  to 
the  rights  arising  from  that  relation  by 
having  the  mortgage  discharged  pri- 
marily from  the  proceeds  of  the  land. 
19  R.  C.  L.  p.  383,  §  155.  The  conse- 
quences of  the  mortgagor's  character 
as  surety  are  usually  shown  in  cases 
in  which  the  mortgagee  has  extended 
time  for  payment  or  released  a  part 
of  the  mortgaged  premises.  To  the 
extent  of  the  injury  suffered  by,  the 
mortgagor  he  is,  upon  the  suretyiship 
theory,  thereby  released. 
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In  the  reported  case  (Babnes  v.  Up- 
HAM,  ante,  ^4)  there  was  no  aflbrm- 
ative  action  by  the  mortgagee  which 
w««  made  the  basis  of  the  mortgagor's 
defense,  but  only  an  omission  to  pro- 
tect the  secarity  by  reden^>tion  or  by 
notifying  the  mortgagor  so  that  he 
might  take  whatever  action  he  regard- 
ed as  desirable.    A  search  has  failed 


to  disclose  any  other  cases  ia  which 
this  state  of  facts  was  presented.  The 
theory — contrary  to  that  taken  t^  tiM 
majority  opinion — that  the  mortgagor 
has  suffered  damage  by  such  omission, 
which  he  is  entitled  to  have  applied  in 
exoneration  of  his  liability  on  his  note. 
is  ably  presented  in  the  diBseatinc 
opinion.  W.  A.  E. 


NELLIE  T.  BOYD,  Admrx.,  etc.,  of  W.  T.  Boyd,  Deceased,  et  al.,  Appts., 

V. 

ULLIAN  M.  GOSSER. 

Florida  SMprems  Court  —  Auouai  0,  iBia. 

(—  Fla.  — ,  82  So.  758.) 

Appeal  —  reveraal  on  welgrht  of  evidence  —  8:enainenes8  of  signalure. 

1.  The  appellate  court  may  reverse  a  finding  of  the  chancdlor  that  a 
disputed  signature  was  genuine  if  the  demonstrative  evidence,  consisting 
of  measurements  and  comparisons  of  the  disputed  signatures  with  genu- 
ine ones,  shows  them  to  be  forgeries,  although  witoesses  have  testified  that 
they  saw  them  made  by  the  one  whose  signatures  they  purported  to  be, 
and  that  he  acknowledged  that  he  made  them. 

{See  note  on  this  question  beginning  on  page  507.] 

CIK. 

—  findings  of  chancellor  —  omcla- 
atveness. 

2.  The  findings  of  the  chancellor  on 
the  evidence  will  not  be  disturbed  by 
the  appellate  court  unless  such  findings 
of  fact  are  clearly  shown  to  be  errone- 
ous. 

[See  2  R.  C.  L.  203.] 

—  rejection  of  evidence  —  error. 
S.  It  is  not  reversible  error  to  refuse 

to  permit  photographs  of  grenuine  and 
alleged  forged  signatures  to  be  pro- 
jected upon  a  screen  for  purposes  of 
comparison,  if  a  number  of  genuine  sig- 
natures are  before  the  court  as  well  as 
tiiose  alleged  to  have  been  forged,  and 
also  a  number  of  photographs  of  genu- 
ine signatures  and  the  questioned  ones. 

[See  2  R.  C.  L.  263-266;  10  R.  C.  L. 
1164.] 

On  Rehearing. 
Evidence  —  forgery  —  similarity  of 

signatures. 

4.  The  genuineness  of  a  signature 
may  be  ascertained  by  comparison  of 
the  disputed  signature  with  an  admit- 
tedly genuine  one,  and  when  upon  such 

Readnote  2  by  West,  J. 
Headnote  4  by  Ellis,  J. 


comparison  the  two  signatures  are  so 
mudi  alike  in  the  many  features  of 
their  construction  that  they  agree  or 
correspond  in  lines,  angles,  slant,  and 
space  occupied,  the  fact  of  such  corre- 
spondence is  deemed  to  he  evidence  of 
highly  probative  value  'that  one  is  a 
tracing  of  the  other,  or  a  drawing  from 
a  model.  -«*. 

[See  10  R.  C.  L.  994  et  seq.] 
Evidence  —  handwriting  expert   — 

opinion. 

5.  The  testimony  of  a  handwriting 
expert  as  to  the  genuineness  of  a  ques- 
tioned document  cannot  be  treatwl  as 
a  mere  opinion  where  it  consists  of  a 
detailed  statement  of  facts  revealed  by 
mechanical  instruments  and  scientifical- 
ly established  to  the  degree  of  demon- 
stration. 

[See  11  R.  C.  L.  587,  621,  622.] 
Definition  —  pr^wnderance  of  evi- 
dence. 

6.  Preponderance  of  the  evidence  it 
a  phrase  which,  in  the  last  amdysis, 
means  probability  of  the  truth. 

[See  10  R.  C.  L.  1012.] 


(Whitfield  and  West,  JJ.,  dissent  from  the  rehearing  opinion.) 
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Appbal  by  defendwats  from  a  decree  of  the  Circuit  Court  for  Hillsbor- 
ough County  (Robles,  J.)  in  favor  of  oomplainant  in  consolidated  suits 
brought  to  compel  specific  performance  of  an  alleged  written  contract  for 
the  sale  of  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  F.  Glen  and  Kenneth     So.  938;  Hof^ins  v.  State,  52  Fls.  39, 


I.  McKay  for  appellants. 

Messrs.  Whitakw,  Hiaies,  ft  Whlt> 
akor,  for  appellee: 

Where  the  findings  of  the  chancellor 
upon  conflicting  testimony  are  chal- 
lenged before  the  appellate  court,  the 
fetter  court  should  affirm  the  decree  if 
fairly  supported  by  the  evidence,  al- 
though the  reviewing  court  might  have 
drawn  a  different  conclusion  from  the 
facts,  and  atthough  the  testimony  is  of 
such  a  character  that  different  minds 
and  different  judges  might  reasonably 
disagree  as  to  the  proper  conclusion  to 
be  arrived  at. 

Chrislip  v.  Teter,  43  W.  Va.  356,  27 
S.  E.  288;  Johns  v.  Bowden,  —  Fla. 
— ,  73  So.  603;  West  v.  Daniels,  67  Fla. 
548,  48  So.  154;  Johnson  v.  Elliott,  64 
Fla.  818,  59  So.  944. 

In  an  equity  case,  a  decree  based 


42  So.  52;  Wooldridge  v.  State,  49  FU. 
137,  88  So.  8;  Pittzoan  v.  State,  61  Fla. 
94,  8  L.R.A.(N.S.)  609,  41  So.  385; 
Jones,  Ev.  646;  Fuller's  Estate,  222  Pa. 
182,  70  Atl.  1006;  Johnson  v.  Linder, 
168  Iowa,  441,  143  N.  W.  416;  Johnson 
v.  ^tna  L.  Ins.  Co.  158  Wis.  56,  147 
N.  W.  32,  Ann.  Gas.  1916E,  603;  11  R. 
C.  L.  587. 

The  alleged  photographic  reproduc- 
tions of  tolargements  of  one  genuine 
signature  of  W.  T.  Boyd  and  of  the  sig- 
natures to  two  disputed  contracts  can- 
not be  considered  by  the  court. 

Corbet  v.  Union  Dime  Sav.  lost.  67 
Misc.  176,  122  N.  Y.  Supp.  268;  Tome 
v.  Parkersburgh  Branch  R.  Co.  39  Md. 
36,  17  Am.  Rep,  561;  Re  Taylor,  10 
Abb.  Pr-  N.  S.  318. 

The  administrators  of  a  deceased 
party  cannot  introduce  in  their  behalf 


largely  or  solely  upon  questions  of  fact,     the  alleged  declarations  of  the  intes- 
decided    upon    conflicting    testimony, '  tate. 


should  not  be  reversed  so  long  as  the 
testimony  supports  the  decree,  unless 
the  evidence  clearly  shows  that  it  was 
erroneous. 

Dixon  Lumber  Co.  v.  Jennings,  63 
Fla.  406, 67  So.  616;  Brannon  v.  Blume, 
61  Fla.  605,  65  So.  549;  Herrin  v.  Abbe, 
56  Fla.  769,  18  L.R.A.(N.S.)  907,  46 
So.  188;  Gove  v.  Nautilus  Hotel  Co. 
68  Fla.  490,  67  So.  112;  Viser  v.  Wfl- 
lard,  60  Fla.  395,  53  So.  501;  Slorah 
V.  Wilcox,  69  Fla.  601,  62  So.  12;  Bank 
of  Jasper  v.  Tuten,  62  Fla.  423,  67  So. 
238;  Terra  Geia  Estates  v.  Taylor,  68 
Fla.  261,  67  So.  170. 

The  evidence  relied  upon  by  the  de- 
fendants, although  competent  so  far  as 
its  admissibility  is  concerned,  is  of  the 
weakest  and  lowest  degree  kiiown  to 
the  law  and  insufficient  to  outweigh  the 
complainant's  testimony. 

Johnston  v.  Linder,  168  Iowa,  441, 
143  N.  W.  410;  6  Enc.  Ev.  404;  3  Jones, 
Ev.  Y  556;  Black  v.  Black,  SO  N.  J. 
Eq.  224;  Fuller's  Estate,  222  Pa.  182, 
70  Atl.  1005;  Re  Mara,  137  N.  Y.  Supp. 
151;  Re  Foster,  34  Mich.  26;  Dresler 
v.  Hard,  12  L.ILA.  467,  note;  11  R. 
C.  L.  687. 

The  genuineness  of  the  execution  of 
the  contracts  was  proven  and  estab- 
lished by  the  testimony  of  witness,  a 
bookkeeper  of  deceased. 

Thalheim  v.  State,  38  Fla.  189.  20 


Duvall  V.  Hambleton,  98  Md.  12,  65 
Atl.  431;  Re  Welch,  110  Cal.  605,  42 
Pac.  1089;  Dozier  v.  McWhorter,  117 
Ga.  786,  45  S.  E.  61;  Egan  v.  Grace, 
79  Mich.  629,  45  N.  W.  74;  Strode  v. 
Meyer  Bros.  Drug  Co.  101  Mo.  App. 
627,  74  S.  W.  379;  State  v.  AUen,  56 
S.  C.  495,  86  S.  E.  204;  16  Cyc.  1196; 
John  O'Brien  Lumber  Co.  v.  Wilkinson. 
123  WU.  272,  101  N.  W.  1051;  Up- 
church  V.  Mizell,  50  Fla.  456,  40  So. 
29. 

West,  J.,  delivered  the  opinion  of 
the  court: 

Two  suits  of  the  same  character 
between  the  same  parties  were,  by 
order  of  the  chancellor,  consolidated. 
The  object  of  each  of  the  suits  is  the 
specific  performance  of  an  alleged 
contract  in  writing,  between  the 
complainant  and  the  defendants'  de- 
cedent, for  the  sale  of  certain  real 
estate  in  the  city  of  Tampa.  The 
contracts  are  substantially  the  same 
in  form  and  substance. 

In  the  bill  appearing  first  in  the 
record  the  conlxact  is  as  follows : 

Tampa,  Fla.,  Hillsborough  Co., 

2-25-12. 
It  is  hereby  agreed  between  Mrs, 
L.  M.  Gosser,  party  of  the  first  part. 
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and  W.  T.  Boyd,  party  of  the  second 
part,  that  said  party  of  the  first  part 
has  paid  the  sum  of  $2,800,  and 
$200  paid  for  rent  of  said  residence 
No.  120  West  Palm  avenue  shall  be 
added  to  this  payment  as  cash,  mak- 
ing total  $3,000  paid  by  party  of  the 
first  part  to  the  party  of  the  second 
part  for  dwdling  house  No.  120 
West  Palm  avenue  and  one  store- 
house No.  122  West  Palm  avenue, 
now  leased  to  B.  H.  Goldwire  for  the 
term  of  five  years,  the  party  of  the 
first  part  to  receive  all  rents  on  said 
store  and  lease  to  be  transferred  to 
party  of  the  first  part,  and  insur- 
ance on  the  property,  and  when  ab- 
stract and  warranty  deed  are  pre- 
sented in  the  proper  form  for  the 
property  No.  120  West  Palm  avenue 
and  No.  122  West  Palm  avenue.  It 
is  understood  that  when  said  papers 
are  presented  with  perfect  title  and 
on  or  before  January  23, 1913,  a  fur- 
ther sum  of  $300  is  to  be  paid  to 
W.  T.  Boyd,  both  payments  amount- 
ing to  $3,300,  which  is  total  price  for 
said  property. 

Mrs.  L.  M.  Grosser. 

W.  T.  Boyd. 

It  is  alleged  that  the  consideration 
agreed  to  be  paid  for  the  described 
property,  except  the  sum  of  $300, 
has  been  paid ;  that  the  complainant 
was  let  into  possession  of  said  prop- 
erty and  is  now  in  possession  there- 
of, and  she  offers  to  bring  into  court, 
and  to  pay  when  and  as  the  court 
may  direct,  the  unpaid  balance  due 
under  the  terms  of  said  contract. 
There  is  a  prayer  for  specific  per- 
formance and  for  general  relief. 
'  The  answer  admits  the  death  of 
W.  T.  Boyd  on  a  date  prior  to  the 
time  of  the  institution  of  the  suits, 
and  contains  the  following  aver- 
ments: 

"Second.  These  defendants  admit 
that  on  or  about  February  26,  1912, 
the  said  W.  T.  Boyd  was  seised  and 
possessed  of  the  premises  described 
in  the  bill  of  complaint,  but  deny 
that  he  desired  to  sell  the  same  to 
the,  complainant,  and  deny  that  on 
or  about  the  said  time,  or  at  any  oth- 
er time,  he  entered  into  a  written 
agreement  for  the  sale  thereof  to 


the  complainant  as  set  forth  in  the 
said  bill  of  complaint,  and  deny  that 
he  ever  at  any  time  signed  or  exe- 
cuted the  agreement  mentioned  in 
the  said  bill  of  complaint,  or  any 
agreement  for  the  sale  of  the  said 
premises  to  the  complainant,  and 
these  defendants  allege  that  there  is 
in  the  possession  of  the  complainant 
an  agreement  in  the  form  mentioned 
in  the  said  bill  of  complaint  and 
which  purports  to  have  thereon  the 
signature  of  the  said  W.  T.  Boyd,  but 
these  defendants  allege  that  the  said 
signature  is  a  forgery  and  that  the 
same  was  either  made  by  the  com- 
plainant or  procured  to  be  made  by 
her  by  tracing  from  a  genuine  sig- 
nature of  the  said  W.  T.  Boyd,  as 
is  more  particularly  set  forth  here- 
inafter. 

"Third.  These  defendants  deny 
that  the  complainant  paid  to  the 
said  W.  T.  Boyd  the  sum  of  $3,000, 
as  recited  in  the  aforesaid  paper, 
having  thereon  the  forged  signature 
'  of  the  said  W.  T.  Boyd,  on  account 
of  the  purchase  price  of  the  prem- 
ises therein  mentioned,  and  deny 
that  the  complainant  made  any  pay- 
ments of  money  whatsoever  to  the 
said  W.  T.  Boyd  on  account  of  or 
to  be  applied  to  the  purchase  of  the 
said  premises." 

Similar  averments  are  contained 
in  the  bill  and  answer  of  the  second 
suit.  To  the  answers  general  repli- 
cations were  filed  and  testimony  was 
taken.  Upon  the  hearing  a  final  de- 
cree was  entered  in  favor  of  the  com- 
plainant, and  from  that  decree  this 
appeal  was  taken. 

The  decisive  question  in  each  case 
is  admittedly  one  of  fact,  namely, 
whether  or  not  the  evidence  sustains 
the  chancellor's  decree. 

An  expert  witness  testified  that 
in  his  opinion  the  signatures  of  W. 
T.  Boyd  to  the  contracts,  the  specific 
performance  of  which  is  sought, 
were  forgeries,  but  there  is  much 
apparently  credible  positive  evidence 
in  the  record  to  the  effect  that  the 
signatures  are  genuine,  and  that  de- 
fendants' decedent,  during  his  life, 
stated  on  numerous  occasions  to  a 
number  of  persons  that  he  had  sold 
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the  property  to  the  complainant 
There  is  alao  testimony  in  the  rec> 
ord  to  the  effect  that  the  contracts 
had,  at  the  time  the  bills  were  filed, 
been  performed  to  the  extent  and  in 
the  manner  alleged  in  the  bills. 

Coansel  for  appellants  have  pre- 
sented orally  and  by  briefs,  with 
commendable  zeal  and  ability,  an  ar- 
Sfument  for  a  reversal  of  the  decree 
upon  the  theory  that  it  is  not  sup- 
ported by  the  evidence,  but  this 
court  is  thoroughly  committed  to 
the  proposition  that  the  findings  of 
the  chancellor  on  the  evidence  will 
not  be  disturbed  un- 
fl^dfnxTof  less  such  findings  of 

:::iJc",1.Vi'^e«.  fact  are  clearly 
shown  to  be  errone- 
ous. Brickell  v.  Ft.  Lauderdale,  — 
Fla.  — ,  78  So.  681 ;  Manasse  v.  But- 
ton Bank,  —  Fla.  — ,  78  So.  424; 
Mickens  v.  Mickoos,  -^  Fla.  — ,  78 
So.  287;  Smith  v.  O'Brien,  —  Fla. 
— ,  78  So.  14;  Simpson  v.  First  Nat. 
Bank.  —Fla.  — ,  77  So.  204.  We  have 
carefully  examined  all  the  evidence. 
No  useful  purpose  would  be  served 
in  setting  it  out  in  this  opinion. 
There  is  ample  evidence  to  sustain 
the  decree.  Applying  the  foregoing 
role,  it  inevitably  follows  that  this 
contention  cannot  be  sustained. 

Ehror  is  assigned  upon  the  re- 
fusal of  the  chancellor  to  permit 
counsel  for  the  defendants  to  un- 
dertake to  illustrate  at  the  final  ar- 
gument t^t  the  signatures  to  the 
contracts  and  certain  receipts  were 
forgeries  made  by  tracings,  by  pro- 
jecting enlarged  images  or  photo- 
graphs thereof  in  juxtaposition  with 
enlarged  images  or  photographs  of 
genuine  signatures  upon  a  screen  so 
as  to  show  the  line  quality  of  the 
questioned  signatures  as  distin- 
guished from  the  line  quality  of  the 
genuine  signatures.  Upon  this 
point  the  decree  is  as  follows:  "At 
the  final  hearing  of  said  cause,  dur- 
ing the  argument  of  coimsel,  and 
after  the  special  master  had  filed  his 
report  of  the  testimony,  counsel  for 
the  defendants  applied  to  the  court 
to  go  to  some  moving  picture  estab- 
Ushment  in  the  city  of  Tampa,  Flori- 
da, to   permit,   at  said   point,  the 


G08SER.  SOS 
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counsel  for  the  defendants,  through 
the  use  of  a  moving  picture  ma- 
chine and  its  operator,  to  cause  to 
be  projected  upon  the  screen  of  the 
establishment  an  enlargement  of 
certain  plates  filed  in  evidence  as 
defendants'  exhibits  Nos.  Al,  A2, 
AS,  and  A4,  to  illustrate  the  con- 
tention of  the  defendants  that  the 
two  contracts  involved  in  the  said 
suits  were  forgeries,  to  which  ap- 
plication the  complainant,  through 
her  counsel,  objected  on  the  grounds 
that  the  application  was  not  season- 
ably made,  that  the  court  was  not 
warranted  in  granting  the  same,  and 
that  the  said  proposed  test  could  not 
be  made  applicable  to  all  of  the  writ- 
ings in  dispute  or  to  the  genuine 
signatures  of  W.  T.  Boyd,  deceased, 
filed  in  evidence ;  and  the  court  being 
of  the  opinion  that  the  said  appli- 
eatfoii  was  neither  authorized  nor 
that  the  court,  in  the  exercise  of  its 
discretion,  should  grant  the  same, 
said  application  was  denied,  to  which 
ruling  counsel  for  the  defendants 
then  and  there  excepted." 

The  original  contracts,  as  well  aa 
a  number  of  the  signatures  of  Boyd 
which  wore  admittedly  genuine, 
were  before  the  court  Tli«:«  were 
also  in  evidence  a  number  of  photo- 
graphs of  the  genuine  and  of  the 
questioned  signatures,  some  of 
which  were  enlarged  and  others  of 
the  same  size  as  the  originals.  In 
this  situation,  even  _„,ection  .t 

if         the         proposed    eTldence- 

illustration  was  ad-  •""'• 
missible,  which  we  do  not  now  de- 
cide, it  was  not  reversible  error  to 
refuse  the  application. 

From  what  has  been  said,  it  fol- 
lows that  the  decree  must  be  af- 
firmed. 

Browne,  Ch.  J.,  and  Taylor,  Whit- 
field, and  Ellis,  JJ.,  concur. 

A  rehearing  having  been  granted, 
Ellis,  J.,  on  July  1,  1919,  handed 
down  the  following  additional  opin* 
ion: 

Upon  the  first  hearing  of  this  case 
we  afiirmed  the  decree  of  the  chan- 
cellor by  applying  the  rule  so  often 
1  announced  by  this  court  that  the 
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findings  of  the  chancdlor  on  the  evi- 
dence will  not  be  disturbed  unless 
such  findings  of  fact  are  clearly 
shown  to  be  enk>neou8.  We  stated 
in  the  opinion  that  there  was  much 
apparently  credible  positive  evi- 
dence in  the  record  to  the  effect  that 
the  signatures  to  the  two  documents 
involved  were  genuine.  Both  the 
rule  and  the  statement  of  fact  are 
.correct,  but  the  error  in  the  con- 
clusion arrived  at  upon  the  first 
hearing  consisted  in  treating  the 
Brid«>e«-  testimony     of    the 

haadwritins  witness  William  J. 
«p,rt-^pinion.  ginsley,  the  expert 
on  handwriting,  as  merely  opinion 
evidence. 

It  was  something  more  than  the 
mere  opinion  of  the  witness.  It  was 
a  detailed  statement  of  facts  relat- 
ing to  the  questioned  signature  of 
W.  T.  Boyd  which  was  appended  to 
the  two  documents;  facts  which 
were  revealed  by  the  use  of  me- 
chanical instruments,  and  scientific- 
ally established  to  the  degree  of 
demonstration.  These  facts  we 
deem  to  be  wholly  irreconcilable 
with  the  evidence  of  witnesses  who 
testified  to  the  genuineness  of  W.  T. 
Boyd's  signature,  which  testimony, 
although  apparently  credible,  is  not 
by  any  means  indubitable  when  con- 
siders! in  the  light  of  the  facts  es- 
tablished by  the  scientific  investiga- 
tions of  the  expert  on  handwriting. 
When  so  considered  this  "apparently 
credible  positive  evidence"  loses 
much,  if  not  all,  its  character,  and 
"if  the  salt  hath  lost  its  savor, 
wherewith  shall  it  be  salted  ?" 

It  was  said  in  Re  Gordon,  50  N.  J. 
Eq.  397,  26  Atl.  268:  "Handwrit- 
ing is  an  art  concerning  which  cor- 
rectness of  opinion  is  susceptible  of 
demonstration." 

The  learned  judge  writing  the 
opinion  said :  "I  am  fully  convinced 
that  the  value  of  the  opinion  of 
every  handwriting  expert  as  evi- 
dence must  depend  upon  the  clear- 
ness with  which  the  expert  demon- 
strates its  correctness." 

The  demonstration,  whoi  the  sig- 
nature of  a  person  since  deceas^ 
is  attacked  as  a  forgery,  consists,  as 


in  this  case,  of  an  accumutetioo  of  a 
great  mass  of  facts  relating  to  the 
formation  of  letters;  the  field  cov- 
ered by  both  the  adnoittedly  genuine 
and  qjuestioned  signatures ;  the  spac- 
ing of  the  letters,  both  capitals  and 
amail  letters;  the  angles  on  which 
they  were  formed;  their  relative 
positions  in  the  signatures;  their 
proportions,  slant,  alignment,  and 
outline;  the  surface  of  the  paper 
which,  under  the  microscope,  shows 
whether  the  line  upon  which  the 
questioned  signature  rests  was 
drawn  before  or  after  the  name  was 
written  or  before  or  after  the  paper 
was  folded ;  the  conformity  in  detail 
of  two  signatures,  so  that  when  su- 
perimposed they  show  no  variation 
or  divergence  in  a  line  or  direction 
of  a  line.  All  these  facts,  when  es- 
tablished, may  confirm  the  testi- 
mony of  apparently  credible  wit- 
nesses who  testify  to  the  genuine- 
ness of  the  questioned  signatures, 
or  establish  to  the  degree  of  demon- 
stration the  falsity  of  it.  In  Re  Rice, 
81  App.  Div.  223,  81  N.  Y.  Supp. 
68,  affirmed  in  176  N.  Y.  570,  68  N. 
E.  1123,  it  appeared  from  the  photo- 
graphs and  enlargements  adduced 
by  an  expert  that  the  four  signa- 
tures to  a  will  were  absolutdy  iden- 
tical, so  that  they  could  be  super- 
imposed without  showing  the  slight- 
est divergence  in  the  length  or  di- 
rection of  a  line.  This,  the  court 
said,  demonstrated  conclusively  that 
they  were  not  genuine,  but  tracings. 
See  also  Osbom,  Questioned  Docu- 
ments, p.  299 ;  Green  v.  TrarwilUger 
(C.  C.)  56  Fed.  384 ;  Stitzel  v.  Miller, 
250  HI.  72,  34  L.R.A.(N.S.)  1004,  95 
N.  E.  53,  Ann.  Gas.  1912B,  412.  In 
the  note  to  the  last-cited  case  which 
appears  in  Ann.  Gas.  1912B,  417, 
many  cases  are  referred  to  as  up- 
holding the  proposition  that  it  is 
very  improbable  that  two  signatures 
written  by  a  person  in  the  ordinary 
course  of  business  will  be  exactly 
alike  so  that  one  _jor«ery- 
will  cover  the  other  »imii«rMy  ^r 
when  superimposed,  ••«»•♦'"*•" 
and  the  fact  that  one  signature  is 
the  facsimile  of  another  is  evidence 
that  one  was  traced  from  the  other, 
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or  both  traced  from  »  third.  The 
cases  cited  are:  McDonogh's  Sucees- 
sifm,  13  La.  Ann.  419;  Day  v.  CMe, 
65  Mich.  129,  31  N.  W.  823;  Hunt  v. 
Lawless,  7  Abb.  N.  C  113 ;  Be  Bice, 
81  App.  Div.  223,  81  N.  Y.  Supp.  68; 
Re  Burtis,  107  App.  Div.  61,  94  N. 
Y.  Supp.  961;  Re  Burtis,  43  Misc. 
437,  89  N.  Y.  Supp.  441;  Hanriot  v. 
Sherwood,  82  Va.  1. 

In  Be  Burtis,  107  App.  Div. 
51,  94  N.  Y.  Supp.  961,  it  was  said: 
"Concededly,  if  one's  signature  con- 
forms in  every  particular  to  anoth- 
er, one  of  them  must  be  a  forgery, 
because  for  all  practical  purposes 
no  person  can  write  his  name  twice 
exactly  alike." 

See  also:  "The  conclusion  of  a 
handwriting  expert  as  to  the  genu- 
ineness of  a  signature,  standing 
alone,  would  be  of  little  or  no  value, 
but  supported  by  sufficiently  cogent 
reasons  his  testimony  might  amount 
almost  to  a  demonstration."  Venu- 
to  V.  Lizzo,  148  App.  Div.  164,  132 
N.  Y.  Supp.  1066. 

See  also  8  Wigmore,  Ev.  §  2014; 
McKay  v.  Lasher,  121  N.  Y.  477,  24 
N.  E.  711. 

In  Osbom's  Questioned  Docu- 
ments, p.  281,  the  author  says:  "No 
two  genuine  signatures  can  be  ex- 
actly alike,  but  such  a  statement 
should  be  understood  to  be  true, 
speaking  microscopically,  and  not  as 
the  carpenter  measures,  because  by 
examining  a  great  number  of  genu- 
ine signatures  of  certain  exceptional 
writers  signatures  can  be  found 
which  are  nearly  identical." 

It  is  not  contended  that  the  two 
signatures  of  W.  T.  Boyd  to  the 
documents  of  December  4, 1911,  and 
February  25,  1912,  are  miscros«>pic 
duplicates  of  each  other,  but  there 
is  such  great  similarity  in  proper- 
tions,  spacing,  slant,  alignment, 
imd  ontline  as  to  convincingly 
show  that  the  two  signatures  were 
the  work  of  a  copyist,  one  who  drew 
from  a  model,  and  when  these  sig- 
natares  are  compared  under  a  mag- 
nifying glass  with  the  signature  of 
W.  T.  Boyd  upon  the  back  of  the 
note  for  $1,000,  dated  12/4/11,  and 
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signed  by  L.  M.  Gosser  (complain- 
ant's exhibit  XX16)  the  conclusion 
becomes  irrefutable. 

The  improbability  that  a  man  of 
Mr.  Boyd's  education,  business 
training,  habits,  and  physibal  in- 
firmities, which  the  evidence  showed 
him  to  be,  could  at  three  different 
times,  at  dates  covering  a  period  of 
about  two  and  one-half  months, 
write  his  name  to  three  legal  docu- 
ments, in  the  usual  easy  and  free 
manner  in  which  a  man  of  aifairs 
signs  such  documents,  with  such 
similarity  as  to  be  almost  facsimile, 
80  that  when  superimposed  they 
correspond  almost  line  for  lilie, 
angle  for  angle,  slant  for  slant, 
space  for  space,  takes  the  matter 
beyond  the  range  of  reasonable  con- 
jecture, even  though  the  genuine- 
ness of  the  signatures  may  be  tes- 
tified to  by  eyewitnesses  apparently 
credible. 

The  comparison  of  handwriting 
for  the  purpose  of  ascertaining  the 
characteristic  or  structural  difFer- 
^ces  is  one  of  the  recognized  means 
of  arriving  at  the  truth  when  the 
question  is  the  genuineness  of  the 
signature.  And  it  is  generally  con- 
ceded that  if  one  signature  coin- 
cides with  another,  one  of  them  is 
a  drawing  or  tracing,  something 
made  according  to  pattern  or  a 
model;  and  as  a  man,  when  signing 
his  name  to  a  contract,  never  takes 
such  pains  with  his  signature, — c&r- 
tainly  in  this  case  there  is  no  evi- 
dence that  Boyd  did; — ^it  follows 
that  one  of  the  signatures,  at  least, 
is  not  the  writing  of  the  person 
whose  signature  it  purports  to  be. 
See  Ames,  Forgery,  chap.  IV.  See 
also  the  views  upon  this  proposition 
as  expressed  by  Professor  Benjamin 
Peirce,  formerly  of  Harvard  Col- 
lege, as  reported  in  4  Am.  L.  Rev. 
p.  649. 

So  we  have  in  this  case  upon  the 
one  side  the  law  of  mathematicid 
probabilities,  and  upon  the  other  the 
law  of  moral  prob-  „eii»itio«- 
abilities.     "Prepon-  »»epo«d«r«»e« 
derance  of  the  evi-  "'  •'**—*• 
denee"  is  a  phrase  vMch,  in  its  last 
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analysis,  means  probability  of  its 
truth.  In  a  cause  where  there  is 
conflicting  moral  evidence,  the  jury 
in  the  one  case,  the  chancellor  in  the 
other,  is  required  to  decide  accord- 
ingly as  the  weight  of  the  evidence 
preponderates  in  favor  of  one  propo- 
sition or  the  other.  That  is  to  say, 
having  no  personal  knowledge  of 
the  transaction  under  investigation, 
they  must,  by  the  application  of 
common  knowledge  and  experience, 
decide  which  set  of  witnesses  or  line 
of  evidence  raises  the  greater  prob- 
ability of  its  consistency  with  truth. 

In  the  use  of  demonstrative  evi- 
dence one  relies  upon  the  evidence 
of  his  own  senses.  It  is,  therefore, 
evidence  of  the  highest  ruik.  It  is 
the  ultimate  test  of  truth.  To  this 
class  belongs  mathematics,  because 
a  proposition  in  mathematics  may 
be  established  by  the  evidence  of 
one's  own  senses.  Moral  evidence 
depends  for  its  value  upon  veracity 
on  the  one  hand  and  credulity  upon 
the  other;  so  in  testing  the  truth 
of  a  witness's  statement  one  must, 
therefore,  draw  upon  his  fund  of 
common  knowledge  and  experience 
of  men  and  affairs,  if,  like  a  pru- 
dent man  who  "looketh  well  to  his 
going,"  he  would  decide  in  accord- 
ance with  that  which  seems  most 
probable. 

In  the  case  at  bar  we  have  the  un- 
contradicted evidence  of  the  expert 
on  handwriting.  The  questioned 
signatures  and  photographs  of  them 
are  before  the  court,  as  well  as  sig- 
natures admittedly  genuine  and 
photographs  of  them,  some  en- 
larged for  convenience  of  compari- 
son; and  the  means  were  at  hand 
for  measurements  and  other  com- 
parisons embracing  the  whole  field 
of  examination.  So  that  the  facts 
to  which  the  expert  witness  testified 
concerning  the  characteristics  and 
construction  of  the  signatures  are 
matters  within  the  field  of  demon- 
strative evidence.  These  facts,  be- 
ing established  by  evidence  of  the 
first  rank,  are  strongly  presumptive 
of  the  further  fact  that  the  signa- 


tures in  question  are  tracings'  or 
drawings  by  a  hand  other  than  the 
person  whose  signatures  they  pur- 
port to  be,  and  this  presumption  is 
supported  by  the  matheniatical  law 
of  probabilities  as  well  as  the  com- 
mon experience  and  knowledge  of 
man.  As  against  this  the  complain- 
ant offered  the  testimony  of  wit- 
nesses who  claimed  to  be  eyewit- 
nesses to  the  making  of  the  ques- 
tioned signatures  by  Mr.  Boyd,  and 
others  who  testified  that  Mr.  Boyd 
had  remarked  to  them  in  conversa- 
tion casually  that  he  had  sold  the 
property  in  question  to  Mrs.  Gosser. 
It  is  not  my  purpose  to  quote  this 
testimony  to  show  its  many  inher- 
ent discrepancies  and  weaknesses. 
Such,  for  instance,  as  the  testimony 
of  W.  R.  Newman,  the  railroad 
agent,  "over  warehouse,"  who  said 
that  while  on  a  visit  to  Tampa  on 
May  11,  1912,  he  called  to  see  Mrs. 
Gosser  and  loaned  her  $2,000  which 
he  carried  on  his  person,  and  for 
which  he  had  worked  during  the 
years  of  his  service  to  the  railroad ; 
that  he  never  put  his  money  in 
banks,  but  kept  it  in  his  trunk,  and 
had  it  on  his  person  at  the  time; 
that  again,  in  June  following,  he 
made  another  loan  to  her  of  $1,575, 
and  later  another  loan  of  $500 ;  and 
on  another  occasion  he  borrowed 
$5,000  from  a  laundryman  in  Nor- 
folk and  loaned  that  to  Mrs.  Gosser; 
that  the  laundryman  gave  him  the 
money  in  currency  "in  the  laundry," 
no  one  preset,  no  security  taken, 
some  of  which  this  witness  sent  to 
Mrs.  Gosser  by  mail  in  a  package  as 
merchandise,  and  some  by  express 
as  merchandise,  taking  no  security 
from  Mrs.  Gosser  for  the  repayment 
of  the  loan.  Applying  the  common 
knowledge  and  experience  of  men  to 
this  man's  testimony,  it  tests  the 
utmost  capacity  of  the  most  credu- 
lous. Likewise  the  testimony  of 
others  who  claimed  to  be  eyewit- 
nesses contains  highly  improbable 
statements,  and  just  in  the  degree 
that  such  testimony  is  inherently 
improbable  as  measured  by  the  test 
of   common,  knowledge  and   expe- 
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rience,  the  probability  that  the  ques- 
tioned     signatures 

^J*Il!SSirt*Sl**  »"*     forgeries     in- 
cTi«ence—  creases.       In     this 

Sr/AWr"!"  *'  view  of  the  evidence 
we  are  of  the  opin- 
ion that  the  decree  of  December  27, 
1916,  was  erroneous  J  that  it  was 
manifestly  against  the  weight  of  the 
evidence  and  clearly  erroneous. 
So  the  decree  is  reversed. 

nvwne,  Ch.  J.,  and  Taylor,  J^ 
concur. 

Whitfield  and  West,  JJ.,  dissent. 

Whitfield,  J.,  dissenting: 
The  chancellor  specifically  found 
"that  W.  T.  Boyd,  in  his  lifetime, 
made  and  entered  into  the  two  con- 
tracts in  writing  with  the  complain- 
ant," and  "that  the  complainant,  in 
the  lifetime  of  the  said  W.  T.  Boyd, 
made  to  him  the  payments  in  the 
said  bills  of  complaint  alleged." 
While  the  evidence  on  these  material 
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-points  is  conflicting,  there  is  ample 
evidence  to  sustain  the  specific  find- 
ings, and  such  findings  do  not  clear- 
ly appear  to  be  contrary  to,  but  to 
be  in  accordance  with,  the  prepon- 
derating weight  and  probative  force 
of  the  evidence,  considered  as  an  en- 
tirety. As  a  necessary  consequence, 
the  decree  appealed  from  is  "such 
a  decree  as  the  court  below  ought  to 
have  given,"  within  the  require- 
ments of  §  1707,  General  Statutes 
1906,  Florida  Compiled  Laws  1914. 

West,  J.,  dissenting: 

Applying  the  well-settled  rule  that 
the  findings  of  the  chancellor  on  the 
evidence  will  not  be  disturbed  unless 
such  findings  of  fact  are  clearly 
shown  to  be  erroneous,  I  am  still  of 
the  opinion  that  there  is  ample  evi- 
dence in  the  record  to  support  the 
decree  of  the  chancellor,  as  was  held 
in  the  original  opinion,  and  there- 
fore dissent  from  the  opinion  filed 
upon  the  rehearing  in  the  case. 


ANNOTATION. 


Review  on  appeal  of  evidence  as  to  {(eniimenen  of  diaputed  doeaments. 


The  reported  case  (Boyd  v.  Gosser, 
ante,  500)  in  setting  aside,  on  re- 
hearing, a  finding  of  the  court  below, 
in  favor  of  the  genuineness  of  a  dis- 
puted document,  is  an  unusual,  and 
perhaps  an  extreme,  instance  of  the 
persuasive  force  of  an  expert  demon- 
stration of  the  nonautfaentic  character 
of  questioned  handwriting.  It  should 
be  noted  tiiat  tiie  app^l  was  from  a 
decision  of  an  equity  judge,  in  review- 
ing which,  on  the  facts,  appellate 
eonrts  feel  at  greater  liberty  to  follow 
their  own  conclosions  than  they  do  in 
reviewing  the  verdict  of  a  jury  in  an 
action  at  law;  and  that  there  was  oth- 
er evidence  casting  doubt  upon  the 
authenticity  of  the  doeument  in  ques- 
tion. 

This  departure  from  the  ordinary 
principle  that  the  appellate  courts  will 
not  revise  a  finding  of  fact  where  the 
evidence  is  conflicting  has  suggested 
the  inquiry  undertaken  by  this  anno- 
tation as  to  the  extent  to  which  ap- 
pellate   courts   have   themselves    as* 


sumed  to  determine  the  genuineness  of 
a  disputed  document.  This  issue  of 
fact,  as  is  pointed  out  in  the  reported  ' 
case  (Boyd  v.  Gosser)  and  in  Bane  v. 
Gwynn  (1900)  7  Idaho,  489,  63  Pac. 
634,  hereinafter  set  forth,  differs  from 
ordinary  issues  in  that  the  appellate 
court,  which  usually  has  before  it  the 
disputed  document  itself  and  the 
standards  of  comparison,  together 
with  the  instruction  afforded  by  the 
expert  testimony,  is  in  as  favorable  a 
position  to  decide  the  issue  as  was  the 
original  trier  of  the  facts,  which  is 
not  the  case  where  the  conflicting  evi- 
dence is  given  by  witnesses  whose 
manner  of  testifying,  and  whose  ap- 
pearance in  the  court  room  while  un- 
•  der  examination^  may  carry  a  convic- 
tion of  truth  or  untruth  which  the 
written  record  cannot  reveal. 

This  inquiry  into  the  attitude  of  the 
appellate  courts  as  evinced  in  the 
cases  hereinafter  set  out  has  disclosed 
the  fact  that,  while  in  some  instances 
tile  courts  have  refused  to  enter  upon 
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a  comparison  of  the  disputed  hand- 
writing with  genuine  writing  for  the 
purpose  of  setting  aside  the  conclu- 
sion of  the  original  trier  of  the  facts 
(see  Re  Jepson  (1918)  —  CaL  — ,  172 
Pac.  1107;  Burdick  v.  Hunt  (1873)  43 
Ind.  381;  Sturdivant  Bank  v.  Wright 
(1904)  184  Mo.  App.  164,  168  S.  W. 
356,  set  forth  infra),  in  other  cases 
the  appellate  court  has  been  discov- 
ered to  have  made  such  comparison, 
sometimes  agreeing  and  sometimes 
disagreeing  with  the  decision  of  the 
original  trier  of  the  fact,  sometimes 
holding  that  such  trier  erred  in  giving 
greater  weight  to  the  direct  evidence 
in  favor  of  the  authenticity  of  the  dis- 
puted document  than  to  the  conclu- 
sions based  on  the  testimony  of  ex- 
perts, and  sometimes  rejecting  such 
conclusions  in  favor  of  the  direct  evi- 
dence. 

There  is  not,  and  necessarily  cannot 
be,  any  rule  of  decision  on  the  point. 
Theoretically,  of  course,  facts  cannot 
lie,  while  eyewitnesses  may  be  per- 
jured, or  honestly  mistaken,  in  saying 
that  they  saw  the  disputed  document 
written  or  signed  by  the  person  whose 
act  it  purports  to  be.  But  in  order 
that  facts  may  not  mislead,  their  sig- 
nificance must  be  understood,  and 
this  significance  may  be  appreciated 
only  under  the  tnition  of  specialists. 
Hence  the  admissibility  of  expert  tes- 
timony, the  function  of  the  expert  be- 
ing not  to  resolve  an  issue  for  the  de- 
cision of  which  the  trier  of  the  fact 
has  not  the  necessary  training,  but  to 
supply  the  vicarious  experience  which 
will  enable  the  trier  to  reach  a  correct 
conclusion.  Such  being  the  function 
of  the  expert,  it  is  obvious  that  the  aid 
which  he  may  afford  is  a  variable 
quantity,  according  to  the  extent  of  his 
perception  of  the  various  factors  en- 
tering into  the  problem,  and  the  cor- 
rectness of  his  appreciation  of  their 
significance.  In  view  of  the  fact  that 
some  of  these  factors,  in  the  case  of 
handwriting,  must  remain  to  a  great 
extent  unknown,  such  as  the  condition 
of  the  writer's  health,  or  the  emotions 
under  the  influence  of  which  he  may 
have  been  at  the  time,  the  dnbitaaey 
with  which  the  reasoning  of  hand- 
writing experts  is  ordinarily  followed 


is  justifiable.  No  problem  can  be 
solved  with  mathematical  certainty 
where  some  of  its  factors  must  remain 
imperfectly  known.  The  jury  some- 
times do  right  in  giving  credence  to 
the  incredible,  and  the  long  arm  of 
coincidence  may  set  the  doctrine  of 
probabilities  at  naught.  It  is  inter- 
esting to  note  that  in  the  Howland 
Will  Case,  in  which  Professor  Benja- 
min Peirce  gave  the  famous  testimony, 
based  upon  the  mathematical  law  of 
probabilities,  that  the  probability  of 
two  signatures  of  the  same  person  be- 
ing exactly  alike  was  so  infinitesimal 
as  to  be  "practically  an  impossibility," 
which  has  been  the  b|0rer  anchor  of 
several  judicial  decisibns,  genuine  sig- 
natures of  various  individuals  made  in 
the  ordinary  course  of  business  were 
exhibited,  which  certainly  contradict- 
ed the  broad  assertion  that  exact  iden- 
tity of  signatures  of  the  same  person 
cannot  possibly  occur.  See  1  Moore 
on  Facts,  p.  617,  footnote,  referring  to 
(1870)  4  Am.  L.  Rev.  650,  654. 

Hence  there  is,  and  can  be,  no  rule 
that  the  conclusion  which  the  data 
supplied  by  the  expert  tend  to  estab- 
lish is  to  be  preferred  to  the  conclu- 
sion to  which  other  evidence  In  the 
case  points,  or  vice  versa. 

Tke  decialoB*  reTtewad. 

In  Luco  V.  United  States  (1859)  28 
How.  (U.  S.)  515,  16  L.  ed.  545,  the 
United  States  Supreme  Court  affirmed 
a  judgment  of  a  district  court  finding 
an  alleged  grant  to  be  a  forgery,  the 
court  saying:  "The  signature  of  Pio 
Pico  and  his  rubric,  when  compared 
with  a  large  number  of  his  authentic 
signatures  found  in  the  archives  and 
those  made  on  the  same  day  in  which 
the  grant  in  question  is  dated,  are 
found  to  differ  in  many  particulars 
from  that  found  on  this  paper.  His 
official  signatures  are  remarkable  for 
their  uniformity.  Many  excellent 
judges  have  carefully  sitrattnised  and 
compared  these  signatures,  and  de- 
clare the  signatures  in  qoeetion  are 
forgeries.  Two  of  them  express  the 
opinion  that  the  person  who  wMte  the 
body  of  the  instruments  made  the  sig- 
natures also.  We  have  ourselves  been 
able  to  compare  these  signatures  I^ 
mean    of    photographic    copies,    wad 
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fully  concur  (from  evidence  'ocuHs 
snbjecta  fideKbus')  that  the  seal  and 
the  Biirnatarea  of  Pice  on  this  instru- 
ment are  forgeries;  and  we  are  the 
more  confirmed  in  this  opinion  by  the 
testimony  of  Pico  himself,  found  on 
the  record." 

In  Bichardson  ▼.  Green  (1894)  9 
C.  C.  A.  565,  16  U.  S.  App.  488,  «1 
Fed.  42S,  the  circuit  court  of  appeals, 
on  an  appeal  ^om  the  district  eouit 
in  an  equity  suit  seekingr  the  cancela- 
tion as  a  cloud  on  title  of  certain  in- 
struments alleged  to  be  forged,  re- 
viewed the  evidence  and  aiBrmed  the 
finding  of  the  lower  court  that  the  in- 
struments in  question  were  forgeries, 
stating:  '*We  have  reached  this  con- 
clusion from  a  comparison  of  the  ac- 
knowledged handwriting  of  said  Phil- 
anda  Terwilliger  with  that  exhibited 
in  the  signatures  of  said  instrument. 
We  havtf^Sgah  guided  in  reaching  this 
conclusion  by  our  own  inspection, 
guided  somewhat  by  the  evidence  of 
the  experts  in  the  case.  There  are 
quite  a  number  of  circumstances,  in- 
dependent of  this  comparison  of  hand- 
writing, which  lead  to  the  same  con- 
clusion." 

In  Anderson  v.  Wilbum  (1847)  8 
Ark.  155,  an  action  of  debt  by  attach- 
ment in  which  the  defendant  inter- 
posed a  plea  of  non  est  factum,  where 
the  plaintiffs  produced  two  witnesses, 
both  of  whom  testified  that  they  were 
acquainted  with  tiie  handwriting  of 
the  defendant  and  that  they  believed 
the  signature  to  the  instrument  was 
in  his  handwriting,  and  also  intro- 
duced two  letters  from  the  defendant 
to  one  of  the  plaintiffs,  in  each  of 
which  he  virtaally  acknowledged  the 
debt,  but  insisted  upon  having  the 
writ  discontinued  upon  the  ground  of 
his  utter  inability  to  pay  it,  it  was 
held  tiiat,  the  jury  having  found  in 
favor  of  the  defendant,  the  court  be- 
low should  have  granted  a  new  trial. 

IB  Wilson-Ward  Co.  v.  Farmers' 
Union  Gin  Co.  (1910)  94  Ark.  200, 126 
S.  W.  847,  the  appellate  court  affirmed 
the  finding  of  the  chancellor  that  the 
defendants  signed  the  identical  note 
sued  on,  saying:  "The  ori^nal  note 
has  been  brought  np  for  our  inspec- 
tion and  we  are  clearly  convinced  that 


they  signed  it.  They  are  mistaken  in 
saying  that  they  did  not  sign  the  note, 
th^  are  mistaken  in  saying  that  they 
signed  on  the  face  of  the  note  instead 
of  on  the  back,  and  they  are  mistaken 
in  saying  that  something  was  erased 
from  the  note  or  that  any  change  was 
made  in  it,  for  an  inspection  of  the 
original  note  shows  conclusively  that 
it  was  not  changed,  by  erasure  or 
otherwise." 

In  Williamson  v.  King  (1912)  106 
Ark.  697,  160  S.  W.  395,  an  action  on 
a  note  which  defendants  claimed  to 
have  been  forged,  the  court  upon  ap- 
peal affirmed  the  finding  of  the  chan- 
cellor in  favor  of  the  plaintiff,  saying: 
"Some  of  the  appellants  while  on  the 
witness  stand  were  asked  to  write 
their  names  on  slips  of  paper,  and 
tiiese  have  been  brought  into  the  rec- 
ord here.  The  original  note  sued  on  is 
also  brought  here  for  our  inspection. 
After  a  careful  examination  of  it  and 
a  consideration  of  all  tiie  evidence,  we 
are  of  the  opinion  that  the  finding  of 
the  chancellor  to  the  effect  that  the 
note  was  genuine  Is  not  clearly  against 
the  preponderance  of  the  evidence. 
The  appellants  were  evidently  mistak- 
en as  to  the  instrument  they  signed. 
In  our  opinion  an  inspection  of  the 
note  shows  that  it  would  have  been 
almost  impossible  for  one  to  have 
forged  the  signatures  tiiereto  in  the 
manner  that  tiiey  appear  thereon. 
.  .  .  There  is  no  testimony  in  the 
record  of  experts  or  others  tending  to 
show  hew  such  forgery  would  have 
been  possible." 

In  Wright  V.  Carillo  (1868)  22  Cd. 
696,  the  court  said  that  so  much,  in 
cases  involving  the  genuineness  of  a 
signature,  depends  upon  thA  manner  of 
the  witnesses  in  testifying  to  enable  a 
court  to  judge  of  the  extent  of  credit 
to  be  given  to  their  evidence?  and  on 
the  comparison  of  admittedly  genuine 
signatures  and  other  evidence  of  a  like 
character  which  is  not  and  cannot  be 
brought  before  an  appellate  court, 
that  they  would  hesitate  long  before 
setting  aside  a  verdict  or  finding  upon 
the  point 

In  Re  Jepson  (1918)  —  Cal.  — ,  172 
Pae.  1107,  a  case  involving  the  authen- 
ticity of  an  alleged  will,  the  evidence 
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of  genuineness  consisted  of  the  testi- 
mony of  a  subscribing  witness,  ivho 
was  a  brother-in-law  of  the  proponent, 
that  the  entire  document,  with  the  ex- 
ception of  the  signatures  of  the  attest- 
ing witnesses,  was  in  the  handwriting 
of  the  decedent,  and  of  his  wife,  who 
gave  corroborating  testimony  concern- 
ing the  execution  of  the  paper  and  also 
declared  her  opinion  that  the  hand- 
writing was  that  of  the  decedent,  and 
additional  opinion  evidence  that  the 
paper  was  in  the  handwriting  of  the 
decedent,  given  by  another  witness  fa- 
miliar with  the  decedent's  handwrit- 
ing and  by  an  expert  on  handwriting. 
On  the  other  side,  opinion  evidence 
given  by  the  contestants  that  the  sig- 
nature was  not  genuine  was  supported 
by  that  of  two  other  witnesses,  one  an 
expert.  It  was  held  that  a  finding  that 
the  will  was  written  "entirely  in  the 
handwriting  of  the  testator  by  his  own 
hand,  and  was  dated  and  subscribed  by 
him,"  would  not  be  set  aside  on  ap- 
peal, the  court  saying:  "This  mere 
statement  should  suffice  to  show  that 
the  case  presents  a  question,  simply, 
of  a  conflict  of  evidence,  upon  which 
the  trial  court's  determination  of  the 
issue  of  fact  must  be  deemed  conclu- 
sive here.  The  appellants  argue  with 
great  earnestness  and  apparent  con- 
viction that  the  evidence  offered  by  the 
respondent  is  unworthy  of  belief,  and 
should  have  been  rejected.  No  rule  of 
appellate  practice  is  more  firmly  set- 
tled than  that  the  weight  of  evidence 
is  for  the  jury  or  the  court  passing  on 
the  facts.  It  is  true,  of  course,  that 
testimony  may  be  so  obviously  false 
or  80  inherently  improbable  as  to  re- 
quire its  rejection.  But  no  such  situa- 
tion is  presented  here.  Viewing,  for 
the  moment,  the  opinion  evidence 
alone,  ^e  could  not  say  that  the  court 
below  should  have  rejected  the  testi- 
mony of  the  witnesses  who  declared 
that,  in  their  view,  the  signature  was 
that  of  the  decedent.  Photographic 
copies  of  the  will  and  of  exemplars  of 
Jepson's  admitted  handwriting  are 
contained  in  the  transcript,  and  dif- 
ferences between  the  subscription  of 
'the  alleged  will  and  signatures  ap- 
pearing on  other  writings  of  Jepson 
are  pointed  out.    But  these  differences 


do  not  appear  to  us  to  be  any  greater 
or  more  significant  than  the  vari»- 
tions  between  different  handwritings 
of  conceded  authenticiiy.  Even  if 
they  were  more  marked  than  they  are, 
we  should  still  be  in  no  position  to  pass 
upon  the  genuineness  of  the  handwrit- 
ing with  that  degree  of  certainty 
which  would  be  required  to  overthrow 
a  finding  of  the  trial  court.  A  court 
of  appellate  jurisdiction  cannot  be  ex- 
pected to  assume  the  role  of  a  hand- 
writing expert,  for  the  purpose  of  set- 
ting aside  a  finding  made  by  the  trial 
court,  and  based,  not  only  upon  its  own 
inspection  and  comparison  of  the  orig- 
inal writings,  but  upon  the  opinions  of 
witnesses  peculiarly  qualified,  either 
by  special  study  of  the  subject  or  by 
familiarity  with  the  handwriting  of  the 
decedent.  But  beyond  all  this,  we 
have  the  direct  testimony  of  Hettler, 
which,  as  above  stated,  is  corroborated 
in  some  degree,  that  he  saw  Jepson 
sign  the  paper.  There  was  nothing  on 
the  face  of  the  evidence  for  respond- 
ent to  compel  its  rejection  by  the  trial 
court." 

In  Castor  v.  Bernstein  (1906)  2  Cal. 
App.  703,  84  Pac.^244,  it  was  held  that 
■where  the  verdict  of  the  jury,  which  in 
effect  was  that  a  signature  was  a  for- 
gery, was  the  result  of  a  comparison 
made  by  them  of  the  signatures  to  the 
respective  instruments,  the  case  was 
in  legal  effect  the  same  as  if  there  had 
been  a  conflict  between  testilnony  of 
witnesses  in  reference  thereto,  and 
that  if  the  court  was  of  the  opinion 
that  in  its  determination  of  this  con- 
flict the  jury  did  not  give  sufficient 
consideration  to  the  question,  and  that 
its  verdict  was  not  justified  by  the 
evidence,  it  was  its  duty  to  set  the 
verdict  aside  and  grant  a  new  trial. 

In  People  v.  Driggs  (1910)  14  Cal. 
App.  607,  112  Pac.  577,  an  appeal  fNm 
a  judgment  pronounced  Upon  a  verdict 
finding  the  defendant  guilty  of  the 
crime  of  forgery  in  counterfeiting  the 
lessor's  signature  upon  a  lease,  it  was 
said  that  the  weight  and  effect  of  opin- 
ions of  experts  or  the  results  of  com- 
parison were  matters  for  the  jury,  but 
the  court  added:  "After  an  examina- 
tion of  the  various  exhibits  which  are 
on  file  in  this  court,  we  feel  able  to 


Digitized  by 


Google 


ANNO.— APPEAL— BVIDBNCE^DISPUTBD  DOCUMENTS. 


Bll 


say  that  no  rvasonable  doubt  can  «b- 
ist  as  to  who  wrote  the  signature  upon 
the  lease." 

In  Tourtelotte  v.  Brown  (190S)  18 
Colo.  App.  335k  71  Pae.  638,  an  action 
to  establish  as  a  claim  against  an 
estate  a  note  purporting  to  have  been 
signed  by  the  decedent,  witnesses  who 
testified  that  they  were  familiar  with 
her  writing  gave  it  as  their  pro- 
nounced opinion  that  the  signature  to 
the  note  was  hers,  while  others  were 
of  the  opinion  that  it  was  not.  A  num- 
ber of  experts  who  knew  nothing  of 
her  handwriting  testified  from  a  com- 
parison of  the  signature  witii  others 
which  were  acknowledged  to  be  genu- 
ine that  they  believed  this  one  to  have 
been  written  by  her.  The  husband  of 
the  payee  testified  that  the  note  was 
written  by  him  and  signed  by  the  mak- 
er in  his  presence  at  his  house  on  a 
certain  day,  while  a  foster  son  of  the 
maker  and  his  wife,  who  at  that  time 
resided  upon  a  ranch  6i  miles  distant 
from  the  payee's  house,  both  testified 
that  on  such  day  the  alleged  maker 
was  at  their  house  upon  the  ranch. 
The  appellate  court  held  that  there 
was  abundant  evidence  to  sustain  a 
verdict  for  either  party,  and  that  the 
conclusion  of  the  jury  that  the  signa- 
ture was  a  forgery  was  binding  upon 
it 

In  Paulk  V.  Creech  (1910)  8  6a. 
App.  788,  70  S.  E.  145,  the  court  said: 
"When  the  court  struck  the  eighth 
paragraph  of  defendant's  answer  and 
exhibit  B  .  .  .  there  were  only  two 
issues  remaining  in  the  case.  The 
first  was  whel^er  the.  notes  were 
signed  by  the  deceased  or  were  for- 
geries. As  we  have  already  said,  the 
genuineness  of  the  signature  of  the 
purported  maker  could  be  very  well 
established  by  comparison  of  the  sig- 
natures, alleged  to  be  forgeries,  witti 
other  signatures  of  the  deceased  which 
were  proved  to  be  genuine.  The  notes 
were  not  attested  by  a  witness,  and 
therefbre  this  ehairacter  of  evidence 
was  not  eecondary  in  its  nature.  The 
jtfry  had  all  the  papers  testified  to 
have  been  signed  by  Harper,  as  well 
as  the  notes  alleged  to  be  forgeries, 
befiNfe  tiiem  for  their  inspection  and 
examination.    They  .-found  the  signa- 


ture of  Harper  to  the  two  notes  to  be 
genuine.  That  is  an  end  to  that  por- 
tion of  the  case." 

In  Bane  v.  Gwinn  (1900)  7  Idaho, 
489,  63  Pac.  634,  in  which  the  question 
was  as  to  the  genuineness  of  a  note 
purporting  to  have  been  executed  by 
a  person  since  deceased,  in  which  the 
testimony  on  both  sides  seems  to  have 
been  given  by  bankers,  merchants,  and 
other  persons  having  occasion  to  do 
business  with  the  decedent,  the  banker 
who  testified  that  the  signature  T7as 
genuine  also  gave  various  reasons  for 
and  explanations  of  the  ground  upon 
which  his  opinion  was  based.  Numer- 
ous exhibits  consisting  of  checks,  or- 
ders, and  other  papers  purporting  to 
bear  the  signature  of  deceased  were 
also  introduced  and  received  in  evi- 
dence, as  were  certain  photographs  of 
papers  and  signatures.  The  jury 
found  that  the  signature  was  genuine, 
but  upon  appeal  to  the  supreme  court 
the  judgment  was  reversed  as  being 
against  the  weight  of  evidence.  The 
court,  after  reviewing  the  evidence, 
said :  "In  view  of  this  condition  of  the 
testimony,  it  is  contended  by  the  rer 
spondents  that  the  appellate  court 
should  not  disturb  the  verdict  of  the 
jury.  The  rule  contended  for  is,  we 
are  inclined  to  think,  sometimes  in- 
voked or  recognized  by  courts  to  avoid 
responsibility;  but,  be  that  as  it  may, 
it  is  subject  to  exceptions.  The  rule 
is  based  upon  the  theory  that,  in  the 
trial  of  a  case  depending  wholly  upon 
questions  of  fact,  the  trial  court,  hav- 
ing the  witnesses  before  it,  hearing 
their  testimony,  observing  the  manner 
of  testifying,  and  being  enabled  to 
observe  their  appearance  and  deport- 
ment while  under  examination,  is  bet- 
ter qualified  to  judge  of  the  weight 
to  be  given  to  their  testimony  than  is 
an  appellate  court,  which  simply  takes 
the  testimony  from  the  record;  but 
when  the  testimony  is  by  deposition, 
or,  as  in  the  case  under  consideration, 

'  is  mere  matter  of  opinion,  and  the  evi- 
dence  upon    which    such  -  opinion   is 

'  based  is  before  the  appellate  court,  the 
reason. for  the  rule  is  not  apparent. 
There  is  no  question  of  credibility  of 
witnesses  in  this  case.    The  elaborate 

-arguments  presented  by  some  of  the 
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witnesses  upon  both  sides  in  support 
of  the  grounds  upon  which  they  base 
their  conclusions,  while  they  exhibit 
careful  study  and  industrious  re- 
search, are  still  mere  matters  of  opin- 
ion. A  most  elaborate  and  instructive 
dissertation  upon  this  question  of  ex- 
pert testimony  in  regard  to  handwrit- 
ing will  be  found  in  an  article  upon 
the  celebrated  Howland  Will  Case 
(1870)  4  Am.  L.  Rev.  625.  In  that  case 
some  of  the  most  eminent  scientists  of 
the  United  States,  including  such  men 
as  Professor  Eben  N.  Horsf ord,  at  one 
time  professor  of  chemistry  of  Har- 
vard College;  Professor  Benjamin 
Peirce,  formerly  of  Harvard  College, 
at  the  time  superintendent  of  the  coast 
survey;  Professor  Agassiz,  whose  rep- 
utation is  as  wide  as  the  dominion  of 
civilization;  Dr.  Oliver  Wendell 
Holmes — are  found  giving  diverse 
opinions  with  a  most  startling  degree 
of  positiveness.  In  fact,  we  think  we 
are  not  far  from  expressing  the  con- 
sensus of  judicial  opinion  when  we 
say  that  of  all  testimony  upon  which 
courts  are  called  to  pass,  that  of  ex- 
pert witnesses  upon  questions  of  hand- 
writing is  the  most  unsatisfactory. 
.  .  .  That  a  man  of  the  disposition 
and  habits  of  the  decedent  should  have 
executed  a  note  of  an  amount  suffi- 
cient, if  not  to  defeat,  to  at  least  great- 
ly embarrass,  the  carrying  out  of  his 
wishes  and  purposes  as  expressed  in 
his  last  will,  made  only  a  few  days  be- 
fore, and  should,  moreover,  never  men- 
tion the  fact  to  his  friend  and  adviser, 
the  man  whom  he  had  not  only  intrust- 
ed implicitly  with  his  affairs  for 
years,  but  whom  he  had  selected  to 
carry  out  his  wishes  in  regard  to  the 
disposition  of  his  estate  after  he  was 
gone,  is  a  conclusion  so  utterly  incon- 
sistent with  all  the  record  shows  us 
of  the  life  and  habits  of  the  decedent 
as  to  require  something  more  to  sup- 
port it  than  the  opinion  of  experts, 
such  as  is  shown  by  this  record.  .  .  . 
This  is  not,  strictly  speaking,  a  case  of 
'conflict  of  evidence.'  The  only  con- 
flict is  in  the  difference  of  opinion  of 
the  various  witnesses  upon  the  ques- 
tion of  handwriting.  There  does  not 
appear  to  be  any  appreciable  conflict 
upon  any  other  evidence  in  the  case, 


and  we  cannot  affirm  a  judgment  based 
upon  a  verdict  which,  in  our  view,  is 
so  contrary  to  the  evidence  in  the 
case." 

In  Metz  V.  Brodfuehrer  (1918)  283 
Ul.  626,  118  N.  E.  1048,  a  suit  to  re- 
move as  cloud  on  title  a  trust  deed  and 
a  warranty  deed  alleged  to  have  been 
executed  by  Cnnplainants,  but  claimed 
by  them  to  be  forgeries,  in  which  the 
evidence  bearing  upon  the  genaineneas 
of  the  signatures  seems  to  have  been 
given  by  the  interested  parties,  no  ex- 
pert evidence  being  offered,  and  a 
number  of  checks,  notes,  and  other  in- 
struments bearing  admittedly  genuine 
signatures  were  introduced  in  evi- 
dence for  the  purpose  of  comparison, 
and  the  original  documents  were 
transmitted  to  the  appellate  court, 
such  court,  upon  examining  them, 
came  to  the  conclusion  that  the  trial 
court  erred  in  finding  that  the  ques- 
tioned instruments  were  forgeries. 

In  Rokker  v.  Stephenson  (1896)  66 
IlL  App.  469,  in  which  the  only  Quoi- 
tion  involved  was  whether  the  plaintiff 
in  error  had  signed  a  lease,  the  court 
said:  "We  have  carefully  examined 
the  testimony  given  upon  the  trial,  and 
are  of  the  opinion  that  there  is  no  such 
preponderance  of  evidence  in  favor  of 
the  defendant  below  as  would  war- 
rant a  reversal  of  the  finding  of  the 
court.  In  saying  this  we  bear  in  mind 
that  the  judge  before  whom  the  cause 
was  tried  had  an  opportunity  for  com- 
paring the  admittedly  genuine  signa- 
ture of  plaintiff  in  error  with  that  dis- 
puted, which  we  have  not." 

In  Ray  v.  Hunter  (1906)  122  DL 
App.  466,  the  appellate  court  deeliaed 
to  disturb  a  finding  of  the  trial  court, 
to  which  the  cause  had  been  submitted 
for  trial  without  a  jury,  that  the  sig- 
nature to  a  note  was  not  genuine,  say- 
ing: "The  errw  chiefly  relied  upon  is 
that  the  finding  of  the  court  upon  the 
facts  is  against  the  evidence,  and  the 
weight  of  the  evidence.  Upon  the  last 
trial  upwards  of  one  hundred  wit- 
nesses testified  upon  the  issue  as  to 
the  genuineness  or  falsity  of  the  sig- 
nature to  the  note  in  suit.  Some  for- 
ty-five of  them  were  called  by  the 
plaintiff,  and  about  sixty  by  the  de- 
fendant.   Among  these  were  bankers, 
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merchants,  and  others  who  had  been 
engased  in  or  transacted  business 
with  Hunter.  Several  professional  ex- 
perts in  handwriting  also  testified  at 
length,  and  with  the  aid  of  photo- 
graphic representations,  both  actual 
and  enlarged,  reproduced  upon  glass 
and  ordinary  plates,  of  the  signature 
in  question,  and  other  signatures  of 
Hunter  admitted  to  be  genuine  and  at- 
tached to  documentary  evidence,  ex- 
plained and  attempted  to  justify  their 
respective  theories.  In  connection 
with  their  testimony,  large  and  power- 
ful lenses  were  used,  of  which  the  trial 
court  had  the  benefit.  We  have  care- 
fully and  thoroughly  read  and  consid- 
ered all  tiie  testimony  contained  in 
the  record,  and  have  inspected  the  orig- 
inal note  and  other  documentary  evi- 
dence. After  considering  such  of  the 
oral  evidence  as  is  clearly  competent, 
and  in  the  light  thereof,  and  the  char> 
acter,  capacity,  opportunities,  and  in- 
telligence of  the  respective  witnesses, 
so  far  as  is  shown  by  the  record,  we 
are  unable  to  say  that  the  greater 
weight  of  the  expert  evidence  as  to  the 
genuineness  of  the  signature  to  the 
note  in  suit  is  manifestly  with  the  ap- 
pellant. Neither  can  it  fairly  be  said 
that  such  evidence,  when  considered 
in  connection  with  the  facts  and  cir- 
cumstances attending  the  entire  trans- 
action, clearly  tend  to  show  that  the 
signature  was  that  of  appellee.  .  .  . 
Furthermore,  and  notwithstanding  we 
have  had  the  benefit  of  an  inspection 
of  the  original  note  and  other  docu- 
ments introduced  in  evidence,  we  have 
not  enjoyed  the  superior  advantages 
possessed  by  the  learned  trial  judge, 
who  not  only  saw  and  heard  the  wit- 
nesses while  they  were  testifying,  but 
had  as  well  the  opportunity  to  observe 
the  demonstrations  of  the  professional 
expert  witnesses,  and  was  thus  better 
able  to  understand,  appreciate,  and 
weigh  their  testimony." 

In  Burdiclc  v.  Hunt  (1878)  43  Ind. 
381,  it  was  held  that  whether  the  name 
on  a  note  was  the  signature  of  a  cer- 
tain person  or  not  was  a  question  for 
the  jury  who  tried  the  case,  and  that 
ttie  supreme  court  would  not  under- 
take to  decide  it  by  an  examination 
6  A.L.R.— 33. 


and  comparison  of  the  signature  with 
one  concededly  genuine 

In  Borland  v.  Walrath  (1871)  S3 
Iowa,  130,  the  court,  in  holding  that  a 
finding  that  a  signature  was  not  genu- 
ine, based  upon  the  testimony  of  the 
putative  signer,  was  not  against  the 
weight  of  evidence,  said:  "The  evi- 
dence as  to  the  genuineness  of  the  sig- 
nature, based  upon  the  comparison  of 
handwriting  and  of  the  opinion  of  ex- 
perts, is  entitled  to  proper  considera- 
tion and  weight.  It  must  be  confessed, 
however,  that  it  is  of  the  lowest  order 
of  evidence,  or  of  the  most  unsatisfac- 
tory character.  It  cannot  be  claimed 
that  it  oughtto  overthrow  positive  and 
direct  evidence  of  credible  witnesses, 
who  testify  from  their  personal  knowl- 
edge. It  is  most  used  and  is  most  use- 
ful in  cases  of  contiict  between  wit-  . 
nesses,  as  corroborating  testimony. 
On  the  one  hand,  we  have  the  signa- 
ture to  the  mortgage  sustained  as  gen- 
uine by  the  certificate  of  acknowledg- 
ment and  by  the  comparison  of  hand- 
writings, upon  which  are  based  opin- 
ions of  experts ;  on  the  other,  we  have 
the  positive  evidence  of  the  defendant, 
whose  credibility  is  not  doubted,  cor- 
roborated in  a  degree  by  other  testi- 
mony. In  our  opinion  the  preponder- 
ance is  in  favor  of  defendant.  We  are 
free  to  admit  that  we  are  not  without 
doubts,  and  it  is  probable  that  ques- 
tions of  this  character  can  never  be 
determined  with  absolute  conviction  of 
certainty.  We  feel,  however,  that  it  is 
safer  to  give  credit  to  the  positive  evi- 
dence of  a  credible  witness  than  to 
disregard  it  upon  presumptions  that 
are  not  of  the  highest  order.  We  may 
say  just  here  that  a  comparison  made 
by  us  of  the  signature  in  question  with 
defendant's  genuine  writing,  used  for 
that  purpose  before  the  referee,  all  olF 
which  is  before  us,  has  had  a  tendency 
to  strengthen  the  conclusion  we  have 
just  announced  in  the  minds  of  some 
members  of  this  court." 

In  Blakesburg  Sav.  Bank  v.  Burton 
(1912)  166  Iowa,  671,  137  N.  W.  916, 
an  action  on  a  promiHSory  note  trans- 
ferred to  the  equity  side  for  the  pur- 
pose of  an  accounting,  the  evidence  on 
behalf  of  the  plaintil  showed  subse- 
quent conversations  between  the  de- 
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fendant  and  officers  of  the  plaintiff 
bank  tending  to  indicate  his  knowledge 
of  the  existence  of  the  note  and  his 
liability  thereon ;  and  six  witnesses  of 
business  experience  who  were  ac- 
quainted with  defendant's  signature 
and  had  done  business  with  him  for 
many  years  testified  that  the  signature 
upon  the  note  was  his.  The  evidence 
on  behalf  of  the  defendant  was  that 
the  signature  was  not  his,  but  that  it 
was  placed  upon  the  note  by  his  son, 
a  codefendant,  without  the  father's  au- 
thority, and  the  testimony  of  a  hand- 
writing expert  that  the  signature  was 
not  defendant's.  Other  admitted  sig- 
natures were  put  in  evidence  for  the 
purpose  of  comparison  and  were,  with 
the  note  itself,  before  the  appellate 
court,  together  with  photdgraphie 
copies  thereof,  including  a  photograph 
of  the  disputed  signature  in  magnified 
form.  The  appellate  court,  after  a 
consideration  of  the  entire  evidence, 
came  to  the  conclusion  that  the  fair 
preponderance  was  with  the  plaintiff, 
and  affirmed  the  decision  in  his  favor, 
adding:  "Our  comparison  of  the  sig- 
natures leads  us  in  the  same  direction, 
although  we  would  hesitate  to  find  the 
facts  from  such  comparison  alone." 

In  Johnston  V.  Lindner  (1915)  168 
Iowa,  441,  143  N.  W.  410,  the  court 
affirmed  a  decree  finding  a  deed  to  be 
genuine  where  such  finding  was  sup- 
ported by  positive  and  direct  evidence 
of  its  execution,  notwithstanding  the 
expert  testimony  and  a  comparison  of 
the  signature  with  genuine  signatures 
indicated  that  it  was  a  forgery. 

In  Baird  v.  Shaffer  (1917)  101  Kan. 
585,  L.R.A.1918D,  638,  168  Pac.  886, 
the  appellate  court  refused  to  reverse 
a  judgment  based  on  a  verdict  finding 
a  will  to  be  a  forgery,  where  expert 
testimony  and  opinion  evidence  tended 
to  prove  that  the  signature  of  the  will 
was  not  genuine,  that  it  difiTered  ma- 
terially from  other  signatures  of  the 
decedent,  the  authenticily  of  which 
was  admittedly  genuine  or  sufficiently 
proved;  and  this,  although  the  three 
witnesses  to  the  will  all  testified  posi- 
tively that  the  decedent  had  signed  the 
will  in  their  presence,  and  that  they 
signed  it  as  witnesses  at  her  request, 
in  her  presence,  and  in  the  presence  of 


each  other,  where  one  witness  for  the 
plaintiff  testified  that  one  of  the  at- 
testing witnesses  told  him  privately 
that  the  will  was  a  "frame-up,"  and 
the  person  by  whom  the  allegod  will 
was  drawn  was  a  common  laborer,  who 
had  never  had  experience  in  writing 
wills,  and  who  had  never  seen  a  will, 
and  the  decedent  was  shown  to  be  a 
woman  of  intelligence  and  business  sa- 
gacity, who  had  accumulated  an  estate 
approximating  ^0,000  in  value,  and 
one  of  the  principal  beneficiaries  un- 
der the  pretended  will  was  a  woman 
whom  the  testatrix  disliked  so  much 
that  she  did  not  want  to  die  in  her 
house,  and  the  other  principal  benefi- 
ciary was  also  shown  to  have  been 
disliked  and* distrusted  by  her.  The 
court  also  seems  to  have  made  its  own 
comparison  of  the  signatures,  saying: 
"The  difference  between  the  admitted- 
ly genuine  signatures  and  the  signa- 
ture to  the  will  was  so  obvious  that 
any  juryman — any  layman  of  common 
intelligence  and  ordinary  capacity  for 
observation — would  readily  discover 
it."  Further  on  it  remarked,  however, 
that  the  credence  to  be  given  to  the 
testimony  of  expert  witnesses  "is  for 
the  discriminating  good  sense  of  the 
triers  of  the  fact  to  determine." 

In  Spooner  v.  6e?t  (1880)  8  Ky.  L. 
Rep.  185,  the  appellate  court,  reversing 
the  judgment  below,  held  that  where 
both  the  clerk  before  whom  a  superse- 
deas bond  was  executed,  and  his  dep- 
uty, swore  positively  to  the  fact  that 
the  bond  was  executed  at  the  time  it 
bore  date,  and  detailed  circumstances 
transpiring  at  the  time  from  which 
they  were  able  to  make  such  statement 
without  regard  to  the  indorsement  on 
the  bond,  and  these  witnesses  stood  un- 
impeached  and  their  testimony  uncon- 
tradicted, such  testimony  was  not  to 
be  overthrown  by  expert  evidence  that 
the  date  had  been  altered. 

In  Carpenter  v.  Carpenter  (1902)  23 
Ky.  L.  Rep.  2180,  66  S.  W.  814,  the 
only  testimony  tending  to  establish  the 
genuineness  of  a  disputed  signature 
was  that  of  two  witnesses  that  such 
signature  resembled  that  of  the  per- 
son whose  signature  it  purported  to  be, 
while  on  the  other  hand  the  genuine- 
ness of  the  signature  was  denied  by 


Digitized  by 


Google 


ANNO.— APPEAL— EVIDENCE— DISPUTED  DOCUMENTS.         515* 


both  the  defendants,  and  a  distin- 
terested  witness  crave  testimony  tend- 
ing to  show  the  nonexistence  of  the 
note  in  question.  It  was  held  that  a 
judgment  in  favor  of  the  defendant 
was  supported  by  the  weight  of  evi- 
dence and  could  not  be  disturbed. 

In  Howard  v.  Creech  (1907)  31  Ky. 
L.  Rep.  201,  101  S.  W.  974,  the  appel- 
late court  refused  to  disturb  a  finding 
in  favor  of  the  genuineness  of  the  sig- 
nature of  a  deed,  where  the-  expert 
evidence  in  relation  thereto  was  con^ 
flicting,  and  it  appeared  to  the  court 
upon  a  comparison  of  the  original  deed, 
which  accompanied  the  record,  with 
a  genuine  writing  in  evidence,  that  the 
signature  was  genuine. 

The  appellate  cdurt  will  not  disturb 
a  verdict  finding  on  conflicting  evi- 
dence that  a  purported  will  ofFered  for 
probate  was  not  signed  by  the  deced- 
ent Gilbert  v.  Griffith  (1910)  —  Ky. 
— ,  126  S.  W.  1104. 

In  Ligon  v.  Smith  (1910)  140  Ky. 
202,  ISO  S.  W.  1092,  the  court  reversed 
the  decision  of  the  court  below  that 
the  maker's  signature  to  the  note  in 
question  was  not  genuine,  based  upon 
the  testimony  of  experts,  for  reasons 
which  appear  in  the  following  excerpt: 
"A  number  of  witnesses,  experts,  tes- 
tified that  in  their  opinion  the  sig- 
nature was  not  the  handwriting  of  the 
person  who  signed  certain  genuine 
documents  in  evidence  in  the  case. 
Their  testimony  was  based  upon  a 
supposed  dissimilarity  in  the  writ- 
ing, and  to  some  extent,  but  mainly 
upon  their  belief  that  the  signature 
in  dispute  was  not  written  either  with 
a  pen  and  ink,  or  with  a  lead  pencil, 
but  that  it  was  an  impression  from  a 
carbon  paper  made  by  tracing  or  writ- 
ing the  name  upon  other  paper  above 
the  carbon  and  the  note  on  which  it 
was  placed.  This  testimony  is  divis- 
ible into  groups.  One,  of  those  who 
by  comparison  undertook  by  a  kind  of 
analysis  to  distinguish  between  the 
genuine  and  the  disputed  writings; 
and  the  other,  of  those  who  claimed 
that  the  disputed  signature  was  made 
by  an  impression  upon  carbon  paper. 
Of  the  first  class  it  is  enough  to  say 
that  when  they  give  their  reasons  for 
declaring  the  disputed  signature  to  be 


spurious,  they  are  not  borne  oat  by 
the  facts.  Mrs.  Ligon  did  not  always 
form  her  letters  in  the  same  way.  The 
genuine  signatures  examined  by  the 
experts  differed  in  some  features  from 
the  disputed.  But  other  genuine  sig- 
natures brought  into  the  record  dis- 
close that  Mrs.  Ligon  did  sometimes 
make  the  letters  in  question  precisely 
as  was  done  in  the  signature  in  ques- 
tion. We  do  not  regard  the  opinions 
of  the  experts  very  highly  on  that 
score.  The  matter  seems  simple 
enough,  as  we  have  all  the  original 
papers  bearing  the  signatures  before 
us,  that  the  court  feels  warranted  in 
forming  and  relying  on  its  own  opin- 
ion as  to  handwriting.  The  signature 
was  -not  in  ink.  Whether  it  was  by 
lead  pencil  or  by  carbon  impression  i» 
not  so  clear,  nor  does  it  matter  if  Mrs. 
Ligon  wrote  it  Witnesses  familiar 
with  her  writing,  and  her  intimate 
friends  with  whom  she  corresponded 
and  who  knew  the  characteristics  of 
her  writing,  unhesitatingly  and  em- 
phatically declare  the  signature  gen- 
uine. There  was  little  motive  for 
appellant  to  have  forged  the  signature, 
and  none  apparently  for  anybody  else 
to  have  done  it.  Mrs.  Ligon  was  clear- 
ly indebted  to  her  husband  for  $1,800 
advanced  for  her.  In  view  of  her  fail- 
ing health  and  childless  state,  it  was 
natural  for  her  to  have  given  her  hus- 
band an  evidence  of  debt,  expressing 
the  truth,  by  which  he  would  be  reim- 
bursed from  her  estate  what  he  had 
put  into  it  for  her,  before  it  was  dis- 
tributed to  strangers  to  his  blood.  Mr. 
Ligon  is  a  man  in  comfortable  circum- 
stances, engaged  in  a  profitable  busi- 
ness, and  there  appears  no  incentive 
for  him  to  have  forged  the  note.  The 
circumstances  negative  the  suggestion 
that  he  has  criminally  fabricated  hi^ 
deceased  wife's  signature  to  take  $200 
from  her  estate." 

In  Bonta  v.  Bonta  (1917)  175  Ky. 
26,  193  S.  W.  648,  an  action  to  enforce 
the  payment  of  a  note  by  the  estate 
of  the  alleged  maker,  in  which  the 
evidence  on  both  sides  seems  to  have 
been  opinion  evidence,  writings  con- 
taining the  genuine  signature  of  the 
alleged  maker  were  admitted  in  evi- 
dence, thus  giving  to  the  jury  an  op- 


Digitized  by 


Google 


-bis 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[«  A.LA. 


pcrtnaity  to  compare  those  signatures 
Tltk  the  signature  on  the  note  in 
question.  The  court  refused  to  re- 
verse a  finding  of  the  jury  on  an  issue 
ont  of  chancery  that  the  note  was  not 
signed  by  the  alleged  maker,  saying 
that  the  question  of  genuineness  was 
peculiarly  one  for  the  jury. 

In  Bell  V.  Norwood  (1834)  7  La.  95, 
the  appellate  court  expressed  its 
agreement  with  the  court  below  in 
holding  that  the  execution  of  a  note 
was  sufficiently  proved  where  it  was 
positively  sworn  to  by  a  witness  whose 
credibility  was  not  impeached,  al- 
though his  evidence  was  oi^osed  by 
the  opinion  of  two  witnesses  who  stat- 
ed that  the  signature  differed  in  some 
respects  from  the  common  signature 
of  the  alleged  signer. 

In  Robinson  v.  Arnet  (1840)  16  La. 
263,  where  the  defendant  denied  upon 
oath  the  genuineness  of  his  signature 
to  the  note  in  suit,  it  was  held  that 
testimony  of  witnesses  who  only  ex- 
pressed their  belief  or  knowledge  of 
the  genuineness  of  the  signatures  in 
dispute  from  a  similarity  or  likeness  to 
signatures  of  the  same  person  which 
they  had  seen,  which  was  uncorrobo- 
rated by  circumstantial  evidence  tend- 
ing to  establish  the  execution  of  the 
note  in  question,  was  insufficient  to 
support  a  verdict  for  the  plaintiff. 

In  McDonogh's  Succession  (1866) 
18  La.  Ann.  418,  a  majority  of  the 
court  affirmed  a  finding  that  a  hol- 
ographic codicil  was  not  genuine,  not- 
withstanding five  witnesses  familiar 
with  the  decedent's  handwriting  tes- 
tified to  a  belief  in  its  genuineness, 
where  two  witnesses  likewise  familiar 
with  his  handwriting  pronounced  the 
paper  a  forgery,  although  some  of  the 
reasons  they  gave  proved  to  have  been 
erroneous,  and  experienced  chirog- 
raphers  pronounced  under  oath  that 
there  was  no  appearance  of  tracing  in 
the  codicil,  and  that  the  handwriting 
of  the  codicil  appeared  to  be  genuine, 
where  there  was  evidence  that  the  sig- 
nature very  closely  resembled  that  on 
a  lease  which  the  proponent  was 
shown  to  have  had  in  his  possession 
shortly  before  the  production  of  the 
codicil,  which  was  not  until  nearly  ten 
years  after  the  decedent's  death,  and 


the  proponent  failed  to  prove  his  al- 
leged relationship  to  the  deceased  or 
any  motive  on  the  part  of  the  decedent 
to  make  so  large  a  bequest  to  him. 

In  Gaines's  Succession  (1886)  38 
La.  Ann.  123,  the  court  affirmed  a  find- 
ing against  the  genuineness  of  an  al- 
leged will,  where  in  addition  to 
evidence  showing  the  improbability 
that  the  decedent  would  have  diverted 
from  her  direct  descendants  so  large 
a  share  of  her  estate  in  favor  of  the 
beneficiaries  under  the  will  propound- 
ed, to  whom  she  was  not  bound  by  ties 
of  affinity  or  affection,  testimony  was 
given  by  four  experts,  three  of  whom 
had  been  selected  and  appointed  by 
the  district  judge,  to  the  effect  that  the 
signature  was  not  genuine,  although 
upon  cross-examination  it  was  ascer- 
tained that  they  had  been  mistaken  in 
some  of  their  elements  or  modes  of 
comparison,  and  two  witnesses  who 
were  familiar  with  the  decedent's 
handwriting  failed  to  recognize  the 
document  in  question  as  genuine,  and 
there  were  certain  differences  between 
the  writing  in  the  alleged  will  and 
the  genuine  handwriting  of  the  deced- 
ent, as  to  the  significance  of  which 
the  members  of  the  appellate  court 
differed. 

In  Drysdale's  Succession  (1911)  127 
La.  890,  64  So.  188,  the  court  reversed 
an  order  allowing  the  probate  of  a 
will,  where  the  reasoned  testimony  of 
experts,  called  as  witnesses  by  the  op- 
ponent, was  to  the  effect  that  the 
signature  was  a  forgery,  and  such  tes- 
timony was  corroborated  by  the  fail- 
ure of  the  proponent  to  explain  how 
he  acquired  a  knowledge  of  the  exist- 
ence of  the  will  and  the  place  where 
it  was  to  be  found,  although  the  case 
was  remanded  for  the  purpose  of  en- 
abling him  to  do  so,  and  it  was  not 
shown  by  whom  the  will,  which  was 
typewritten,  was  drawn,  and  it  con- 
tained internal  evidence  of  a  want  of 
intimate  acquaintance  with  the  affairs 
of  the  alleged  testatrix, — and  decedent 
was  shown  to  have  stated  on  her  death- 
bed that  she  had  never  made  a  will, — 
notwithstanding  it  was  supported  by 
the  testimony  of  the  attesting  wit- 
nesses who  were  shown  to  have  been 
employees  and  creatures  of  the  pro- 
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ponent,  and  whose  credibility  was 
impeached. 

In  White's  Succession  (191S)  182 
La.  890,  61  So.  860,  the  eourt  reversed 
the  judgment  of  the  court  below  find- 
ins:  an  alleged  holographic  will  to  be 
genuine,  where  the  two  experts  in  the 
ease  disagreed  and  the  lay  evidence 
given  by  witnesses  who  were  best  ac- 
quainted with  the  decedent  and  her 
handwriting  preponderated  in  favor  of 
the  proposition  that  the  will  was  a 
forgery,  and  the  alleged  will,  which 
was  produced  by  persons  largely  in- 
terested therein,  was  said  by  them  to 
have  been  hidden  beneath  the  lining 
•f  a  dictionary  and  to  have  been  dis- 
covered only  by  an  accidental  dropping 
of  the  book  which  burst  the  covering 
and  revealed  the  document. 

In  Teutonia  Bank  &.T.  Co.  v.  Heaslip 
(1916)  138  La.  860,  70  So.  861,  the 
court  refused  to  interfere  with  a  judg- 
ment in  favor  of  the  defendant  in  a 
suit  against  an  indorser  of  a  promis- 
sory note,  where  both  the  lay  vdtnesses 
and  the  handwriting  experts  disagreed 
as  to  the  genuineness  of  the  signature, 
and  the  appellate  court,  upon  a  com- 
parison of  such  signature  with  the 
admitted  signatures  of  the  indorser, 
came  to  the  conclusion  that  the  in- 
dvrsement  oo  the  note  was  not  made 
ky  hino. 

In  Walker's  Succession  (1918)  142 
La.  955,  77  So.  889,  the  court  set  aside 
«  judgment  sustaining  the  opposition 
to  the  probate  of  a  will,  having  come 
to  the  conclusion  from  a  comparison 
«f  the  will  with  the  decedent's  hand- 
writing, and  upon  other  evidence  tend- 
ing indirectly  to  establish  its  authen- 
ticity, that  the  will  was  genuine. 

In  Palmer  v.  Blanchard  (1915)  113 
He.  380,  94  Atl.  220,  Ann.  Cas.  1917A, 
809,  an  action  on  certain  promissory 
notes  alleged  to  have  been  made  by 
defendant's  decedents,  the  court,  on 
motion  for  a  new  trial,  set  aside  a 
verdict  in  favor  of  the  defendant  upon 
the  ground  that  the  testimony  of  the 
handwriting  expert  for  the  defense 
that  the  signatures  to  the  notes  were 
not  genuine,  based  on  a  comparison 
of  the  appearance  of  the  signatures  in 
respect  to  form  with  standard  writ- 
ing, and  upon  an  alleged  difference  in 


age  of  the  signatures  with  respect  to 
time  of  writing,  was  not  supported  1^ 
the  reasons  given  by  him  for  it,  a 
reading  of  his  testimony  in  comparieen 
of  the  disputed  signatures  with  the 
admitted  handwriting  of  defendant's 
decedent  showing  that  the  differences 
and  peculiarities  pointed  out  by  the 
expert  also  existed  in  the  admitted 
signatures,  and  that  the  standards  dif- 
fered from  each  other  the  same  as  the 
disputed  signatures  differed  in  some 
respects  from  some  of  the  standards, 
and  that  the  differences  were  only 
such  as  may  be  discovered  in  the  dif- 
ferent writing  of  most  people,  and  such 
testimony  being  opposed,  not  only  by 
the  opinion  of  the  two  experts  called 
by  the  plaintiff,  but  also  by  the  tes- 
timony of  the  two  subscribing  wit- 

UGSSfiS 

In  Day  ▼.  Cole  (1887)  66  Mich.  1^, 
81  N.  W.  828,  a  suit  in  equity  which 
turned  upon  the  genuineness  of  an 
alleged  assignment,  the  appellate 
court,  from  an  examination  of  the  dis- 
puted signatures,  reversed  the  decree 
below  and  accepted  as  correct  a  theory  ' 
propounded  by  the  defendant  that  the 
signature  to  the  assignment  was  copied 
from  a  signature  to  a  letter  by  making 
a  tracing  with  a  sharp-pointed  in- 
strument, with  the  aid  of  which  an 
outline  was  made  upon  the  alleged 
assignment  with  pencil,  followed  by 
the  use  of  pen  and  ink.  The  court 
said :  "I  am  satisfied  the  signature  Is 
a  forgery.  All  the  facts  seem  to  point 
in  that  direction;  but  the  one  thing 
that  fastens  conviction  upon  my  mind 
above  all  others  is  this:  these  two 
signatures  are  too  evenly  alike  to  be 
both  genuine.  As  before  said,  the 
tracing  of  one  fits  so  accurately  to  the 
other  as  to  show  no  perceptible  dif- 
ference, except  in  length,  to  the  naked 
eye.  This  difference  is  accounted  for 
by  the  pencil  lining.  Several  sig- 
natures, 'R.  Gardner,'  admitted  to  be 
genuine,  are  in  the  case.  A  tracing  of 
no  one  of  these  fits  anywhere  near  any 
other;  nor  will  a  tracing  of  the  assign- 
ment signature,  or  of  the  one  in  exhibit 
128,  cover  any  of  them.  It  does  not 
seem  hardly  possible  that  one,  without 
.design,  can  write  his  name  twice  so 
exactly  alike  in  spaces  between  and 
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height  of  the  letters,  and  their  slope 
or  angles,  as  that  a  tracing  of  one  will 
accurately  measure  the  other  in  every 
respect.  Indeed,  numerous  exper- 
iments show  that  it  cannot  be  done 
when  it  is  sought  to  be  done.  Such 
a  perfect  coincidence  as  in  the  case  of 
these  two  signatures  in  this  cause  is 
at  least  highly  improbable,  and  but 
barely  possible,  if  attainable  at  all. 
There  is  in  my  mind  but  one  explana- 
tion for  this  remarkable  and  striking 
similarity;  and  that  is  that,  while  ex- 
hibit 128  was  in  the  hands  of  .Cole,  this 
signature  to  the  assignment  was 
copied  and  manufactured  therefrom  by 
someone.  And  I  am  satisfied  that  it 
was  done  by  tracing  and  outlining,  so 
that  virtually,  with  some  slight  inac- 
curacies, the  signature  upon  128  was 
transferred  to  the  assignment.  There 
is  too  much  method  shown  in  the  lat- 
ter signature,  and  the  method  has  ex- 
posed, to  my  mind,  that  it  is  not  the 
genuine  signature  of  a  business  man, 
like  Gardner,  writing  in  a  hurry,  and 
without  thought  of  the  manner  of 
making  or  the  form  of  such  signature, 
but  the  cunning  imitation  of  a  forger, 
whose  cunning  has  yet  been  the  means 
of  detecting  the  forgery." 

In  Roy  V.  First  Nat.  Bank  (1903)  — 
Miss.  — ,  33  So.  411,  s.  c.  on  suggestion 
of  error  (1903)  —  Miss.  — ,  S3  So.  494, 
an  action  against  an  indorser  of  a 
note,  a  judgment  in  favor  of  plaintiff 
was  reversed,  where  the  expert  evi- 
dence was  in  conflict  and  the  indorser 
positively  testified  that  he  never 
signed,  and  the  maker  refused  to  tes- 
tify. 

In  Sanders  v.  North  End  Bldg.  &  L. 
Asso.  (1903)  178  Mo.  674,  77  S.  W. 
833,  the  court  refused  to  disturb  a 
verdict  for  the  plaintiff  in  an  action 
on  certain  promissory  notes  alleged 
to  have  been  signed  by  the  president 
of  the  defendant  association,  where 
there  was  evidence  that  he  had  been 
shown  the  notes  and  had  said  that  they 
were  good,  and  the  jury  had  genuine 
writing  as  a  standard  of  comparison, 
although  the  defendant  brought  an 
expert  in  handwriting  and  three  other 
witnesses  acquainted  with  his  hand- 
writing to  testify  that  the  signatures 
to  the  note  in  suit  were  not  the  pres- 


ident's signatures,  the  court  saying: 
"Upon  this  showing  it  cannot  fairly 
be  said  that  there  is  no  substantial 
evidence  to  support  the  verdict  and 
judgment  The  case  made  by  the 
plaintiff,  in  chief,  was  by  no  means 
clear  or  strong  or  convincing,  but 
there  was  evidence  sufficient  to  take 
the  case  to  the  jury.  .  .  .  The  ver- 
dict may  not  have  been  such  as  this 
court  would  have  found  if  it  had  been 
the  trier  of  the  facts,  but  the  jury  r»- 
turned  it  and  the  trial  court  approved 
it,  there  is  substantial  evidence  to  sup- 
port it,  and  therefore  this  court  will 
not  interefere."   . 

In  Weber  v.  Strobel  (1917)  —  Me. 
— ,  194  S.  W.  272,  it  was  held  that  a 
verdict  that  an  aJleged  will  was  not 
genuine  was  sufficiently  sustained  by 
the  evidence,  where  three  experts  tes- 
tified without  hesitation  that  the  sig- 
nature of  the  will  was  not  by  the  same 
hand  as  the  admitted  signatures  of  the 
decedent,  each  pointing  out  in  detail 
the  points  of  difference  between  them, 
and  persons  familiar  with  the  deced- 
ent's handwriting  testified  to  the  same 
effect,  and  one  witness  stated  that 
after  the  decedent  was  taken  to  the 
hospital  he  said  he  had  not  made  a 
will, — although  the  due  execution  of 
the  will  was  attested  by  the  two  wit- 
nesses to  it,  one  of  whom  was  the 
attorney  who  wrote  it,  and  who  alse 
testified  that  the  will  was  signed  in  a 
hurried  manner  on  the  head  of  a  barrel 
or  on  a  box  where  the  testator  had  n» 
place  to  rest  his  arm,  and  by  the  tes- 
timony of  witnesses  who  knew  the 
handwriting  of  the  decedent,  and  by  a 
handwriting  expert,  who  testified  by 
comparing  the  signature  to  the  will 
with  the  admitted  signature  of  the 
decedent  that  the  handwriting  was  the 
same,  but  who  also  stated  that  in  tes- 
tifying in  other  cases  he  had  in  some 
instances  been  mistaken  in  statements 
he  had  made  in  court  as  to  handwrit- 
ing. 

In  Futhey  v.  Potts  (1918)  —  Mo.  — . 
204  S.  W.  180.  an  action  in  equity  te 
cancel  a  deed  on  the  ground  that  the 
grantor's  name  had  been  forged  there- 
to, in  which  the  evidence  as  to  the 
genuineness  of  the  signatures,  the 
character  of  which  does  not  appear  in 
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the  report  of  the  case,  was  confyLcting, 
it  was  h«ld  that  the  case  was  one  for 
an  application  of  the  rule  that  the 
supreme  court  will  yield  to  the  chan- 
cellor, who  had  all  the  witnesses  be- 
fore him  and  saw  their  demeanor,  and 
saw  the  deeds  themselves. 

In  Sturdivant  Bank  v.  Wright  (1904) 
184  Mol  App.  164,  168  S.  W.  S55,  the 
court  declined  to  interfere  with  a  ver- 
dict in  favor  of  defendant  in  an  action 
on  certain  promissory  notes  which  the 
defendant  doiied  having  signed,  not- 
withstanding much  expert  evidence  to 
the  contrary,  saying:  "It  is  true  that 
most  of  the  witnesses  called  and 
placed  upon  the  stand  by  plaintiff  as 
experts,  and  there  were  a  number  of 
them,  gentlemen  of  unimpeachable 
character  and  undoubted  standing  in 
the  commnnity,  testified  unequivocally 
that  in  their  opinion  the  signatures  to 
the  notes  were  the  signatures  of  the 
same  persons  who  had  signed  the  pa- 
pers admittedly  signed  by  defendants, 
although  some  of  these  vritnesses  ad- 
mitted, while  stating  that  an  their  con- 
elnsicn,  tha^  there  were  variances  and 
discrepancies  between  the  signatures 
that  might  throw  doubt  upon  their 
identity.  The  teamed  and  industrioas 
connsel  for  plaintiff  has  brought  into 
onr  eoart  the  note  as  well  as  the  va- 
riooa  papers  said  to  have  been  signed, 
m  fact  we  may  say  admitted  to  have 
been  signed  by  defmdants,  and  ask 
us,  on  an  inspection  of  them,  to  de- 
termine that  the  verdict  of  the  jury  is 
contrary  to  the  evidence  in  the  case. 
We  cannot  do  that  for  several  reasons. 
In  the  first  place,  that  would  assume 
that  the  members  of  this  court  were 
experts  in  the  determination  and  judg- 
ment of  handwriting.  Whether  we  are 
or  not  is  a  fact  upon  which  we  have 
not  been  examined  and  qualified.  It 
would  be  unfair  to  defendants  to  have  ' 
us  now,  in  the  capacity  of  experts,  pass 
upon  the  genuineness  of .  signatures. 
Ck>unael  for  defendants  would  have  no 
opportunity  whatever  to  examine  us 
as  to  our  qualifications  as  experts.  In 
the  next  plaee^  if  we  did  assume  to  be 
experts  in  the  determination  of  hand- 
writing, and  should  say  that  in  our 
opinion  these  signatures  were  iden- 
tkal  and  made  by  the  same  parties, 


tiiat  would  be  mere  opinion  evidence, 
and  would  be  on  a  matter  of  fact  that 
can  only  be  determined  by  a  jary. 
That  is  as  much  beyond  our  power  as 
it  was  beyond  the  power  of  tiie  learned 
trial  judge.  While  the  testimony  in 
this  ease  may  be  said  to  be  strongly 
in  favor  of  the  identity  of  these  sig- 
natures on  the  notes  with  the  sig- 
natures of  defendants  on  papers  ad- 
mittedly signed  by  them,  the  question 
was  one  not  only  primarily,  but  ul- 
timately, for  the  determination  of  the 
jury;  a  fact  to  be  passed  upon  by  them. 
No  opinions  of  experts  are  controlling, 
however  persuasive  or  however  pos- 
itive that  testimony  may  be.  It  is  for 
the  jury  to  determine  the  weight  and 
the  credit  to  be  given  to  witnesses  so 
testifying.  They  can  judge  that  from 
their  manner  of  testifying,  from  their 
appearance,  from  their  conduct  on  the 
stand.  The  conclusion  of  the  jury  on 
that,  affirmed  as  it  is  by  the  action  of 
the  learned  trial  judge  in  overruling 
the  motion  for  a  new  trial,  is  con- 
clusive upon  this  court.  Moreover, 
beyond  the  positive  denial  of  the  de- 
fendants, there  were  other  facts  in 
evidence  which  tended  to  support  that 
denial.  These  have  been  very  briefly 
referred  to.  But  the  jury  undoubtedly 
took  them  into  consideration  in  arriv- 
ing at  their  verdict.  We  cannot  say 
that  this  is  a  case  where  the  physical 
facts,  the  known  laws  of  nature,  are 
against  the  verdict  Counsel  refers 
us  to  cases  wheris  verdicts  have  been 
overturned  on  that  ground,  but  this 
is  no  such  case."  . 

In  Risse  v.  Gasch  (1896)  48  Neb. 
287,  61  N.  W.  616,  the  court  refused 
to  interfere  with  a  verdict  finding  a 
will  not  to  be  genuine  which  practical-* 
ly  disinherited  testator's  widow  and 
SQn  in  favor  of  the  children  of  a  broth- 
er with  whom  decedent  was  shown  not 
to  have  been  on  good  terms,  and  which 
was  claimed  to  have  been  drawn  and 
executed  in  a  certain  city  to  which, 
according  to  the  testimony  of  testa- 
tor's widow  and  son,  decedent  Itad  not 
been  except  upon  another  occasion, 
where  persons  acquainted  with  deced- 
ent's signature  testified  to  a  belief  that 
it  was  not  his,  and  papers  bearing  ad- 
mittedly genuine  signatures  were  put 
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in  evidence,  and  there  was  testimony 
that  decedent  in  his  last  sickness  ex- 
pressed a  desire  to  make  a  will  and 
said  to  a  neighbor  who  was  present 
that  he  had  no  will;  notwithstanding 
the  lawyer  by  whom  the  instrument 
was  drawn  gave  evidence  of  its  execu- 
tion and  the  two  attesting  witnesses 
likewise  attested  its  genuineness,  one 
of  such  witnesses,  however,  being  the 
decedent's  brother  above  referred  to, 
and  the  other,  one  who  admitted,  on 
cross-examination,  that  he  did  not  re- 
member the  circumstance  of  having 
signed  his  name  to  the  paper  and  could 
not  say  that  he  ever  knew  the  deceased, 
and  that  the  only  thing  he  was  sure  of 
was  that  the  signature  was  his  and 
that  he  signed  it  at  the  request  of 
someone.  The  court  said:  "Had  we 
been  the  jury  we  might  have  reached 
a  different  conclusion,  but  how  can  we 
say  that  the  conclusion  reached  by  the 
jury  under  this  evidence  is  the  wrong 
one?  Or,  rather,  how  can  we  say  that 
the  jurjr's  conclusion  is  unsupported 
by  sufficient  competent  evidence  ?  We 
did  not  see  nor  hear  the  witnesses  tes- 
tify. We  had  no  opportunity  of  ob- 
serving their  demeanor  while  upon  the 
stand.  So  far  as  their  evidence  is 
concerned  we  have  before  us  but  the 
lifeless  record  in  which  the  testimony 
of  one  witness,  if  consistent  with  it- 
self, weighs  just  as  much  as  the 
testimony  of  another.  Except  the  sig- 
nature in  writing  attached  to  the  paper 
alleged  to  be  the  will  of  the  deceased, 
and  which  is  in  German  characters, 
we  have  never  seen  any  signature  or 
handwriting  of  the  deceased.  The 
jury  had  before  it  numerous  papers  on 
which  the  handwriting  and  signature 
of  the  deceased  appeared,  and  which 
handwriting  and  signature  were  in- 
disputably genuine.  The  jury  had  an 
opportunity  to  compare  the  admitted- 
ly genuine  handwriting  of  the  de- 
ceased with  that  alleged  to  be  his  on 
tlie  paper  alleged  to  be  his  will.  We 
have  not  even  that  opportunity.  The 
original  papers  bearing  the  genuine 
handwriting  and  signature  of  the  de* 
ceased  introduced  in  evidence  on  the 
trial  have  not  been  brought  here  for 
onr  inspection.  We  have  before  us 
typewritten   copies   of  them.     That 


someone  appeared  before  Enking  and 
signed  the  paper  in  evidence,  Carl 
Julius  Gasch,  in  German,  and  rep- 
resented himself  to  be  that  peraon  and 
published  this  paper  to  be  his  last  wilt 
and  testament,  we  think  is  highly  prob- 
able; but  was  that  person  Carl  Julius 
Gasch,  or  Julius  Gasch,  the  man  who 
died  in  Adams  county  in  1888?  We  do 
not  know.  The  jury  said  in  effect  by 
their  verdict  that  the  person  wh* 
signed  the  paper  was  not  the  idmticat 
Carl  Julius  Gasch,  or  Julius  Gasch, 
who  died  in  Adams  county  in  1888,  and 
whose  widow  and  son  are  the  defend- 
ants in  error  here ;  and,  as  that  finding 
is  not  unsupported  by  sufficient  eon»- 
petent  evidence,  we  are  not  at  liberty 
to  disturb  it.  Twelve  jurors,  wholly 
disinterested  in  the  results  of  this 
case,  have  said  on  their  oaths  that 
the  signature  to  the  paper  in  contro- 
versy was  not  the  signature  of  Carl 
Julius  Gasch,  who  died  in  Adams  coun- 
ty in  1888,  and  that  he  was  not  present 
in  Fond  du  Lac,  Wisconsin,  on  the 
15th  of  June,  1875.  This  court  is  not 
invested  with  authority  by  the  Con- 
stitution or  laws  of  this  state  to  set 
aside  this  finding,  if  it  has  for  its  sup- 
port competent  evidence,  even  though 
we  might  be  of  opinion  that  had  we 
been  the  triers  of  the  case  we  would 
have  reached  a  different  conclusion. 
To  have  disputed  questions  of  fact  pat 
at  issue  in  actions  at  law  tried  and 
determined  by  a  jury  is  one  of  the 
rights  guaranteed  by  the  Constitution 
of  the  state  to  its  citizens.  But  anoth- 
er thought  occurs  in  this  connection. 
This  trial  was  presided  over  by  a 
learned  judge  who  had  sixteen  years 
of  experience  as  a  judge;  During  that 
time  there  had  probably  been  tried  be- 
fore him  a  thousand  jury  cases.  He 
heard  this  testimony;  he  saw  these 
witnesses  testify;  he  observed  their 
demeanor  upon  the  stand;  and  he  has, 
by  overruling  the  motion  of  the  plain- 
tiff in  error  for  a  new  trial,  stamped 
upon  this  finding  the  seal  of  his  ap- 
proval. The  verdict  of  the  jury,  then, 
fortified  as  it  is  by  the  evidence,  by 
the  oaths  of  the  jurors,  and  by  the  ap- 
proval of  the  trial  judge,  binds  and 
concludes  this  court,  and  the  judgment 
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«f  the  district  court  nrast  therefore 
be  and  is  affirmed." 

In  Re  O'Connor  (1917)  101  Neb.  617. 
164  N.  W.  670.  the  court  refused  to 
reverse  a  judgment  on  a  verdict  in  fa- 
vor of  the  contestants  of  a  will  alleged 
to  have  been  forfed  where  expert  wife- 
neaaes  expressed  the  opinion  that  the 
deceased  did  not  write  the  disputed 
instmment  and  gave  reasons  for  their 
conclusion,  and  there  was  evidence  to 
cast  suspicion  on  the  testimony  of  the 
proponent,  who  was  the  sole  benefi- 
ciary, although,  on  the  other  hand,  the 
signatures  of  the  attesting  witnesses, 
who  were  dead,  were  identified,  and 
there  was  testimony  tending  to  corrob- 
orate proponent's  story  of  the  execu- 
tion of  the  will  and  of  his  possession 
thereof  during  decedent's  lifetime.  It 
is  interesting  to  note  that  one  member 
of  the  court  dissented  from  the  others 
as  to  the  conclusions  to  be  drawn  from 
the  expert  testimony. 

In  Brown  v.  Mutual  Ben.  L.  Ins.  Co. 
(1880)  32  N.  J.  Eq.  809,  it  was  held, 
in  affirming  a  decree  of  the  chancellor 
on  the  advice  or  opinion  of  the  vice 
chancellor  in  favor  of  the  validity  of  a 
mortgage  sought  to  be  foreclosed,  that 
expert  evidence  against  the  genuine- 
nees  of  the  signature  of  the  mortgagor 
to  the  power  of  attorney  under  which 
the  mortgage  was  given,  aqd  of  the 
subscribing  witness  thereto,  was 
weaker  in  degree  of  certainty  than  the 
direct  evidence  of  the  subseribing  wit- 
ness who  swore  to  the  genuineness  of 
l>oth  signatures  and  whose  credibil- 
ity  was  in  no  way  impeached. 

In  Wright  v.  Plynn  (1905)  69  N.  J. 
Eq.  768, 61  AtL  978,  the  appellate  court 
afllrmed  a  decree  admitting  to  probate 
a  will  the  genuinMiess  of  which  was  in 
question,  where  the  testimony  of  the 
attesting  witnesses,  one  of  whom 
would  be  only  ronotely  benefited  by 
ttie  establishment  of  the  will,  and  the 
other  not  at  all,  was  not  impeached, 
although  a  handwriting  expert  claimed 
that  the  two  signatures  appearing  in 
the  will  were  traced  from  some  other 
P4>er. 

In  DnBois  v.  Balcer  (1864)  80  N.  T. 
X5,  the  verdict  of  a  jury  against  the 
ralidi^  ef  a  note,  rendered  on  conflict- 


ing evidence,  was  held  to  be  conclu- 
sive. 

In  Meyers  v.  Hunt  (1892)  44  N. 
T.  S.  R.  278,  17  N.  Y.  Supp.  637,  an  ac- 
tion upon  a  promissory  note  alleged  to 
have  been  made  by  defendant's  testa? 
tor,  but  which  defendant  claimed  was 
a  forgery,  in  which  the  executor  failed 
to  produce  any  of  the  decedent's  hand- 
writing to  compare  with  the  signature 
of  the  note  in  dispute,  and  the  plain- 
tiff produced  one  specimen  which  the 
jury  compared  with  the  note,  it  was 
held  that  their  verdict,  based  upon 
that  inspection  and  comparison,  could 
not  be  interfered  with. 

In  Silver  v.  Elias  (1901)  84  Misc. 
760,  68  N.  Y.  Supp.  851,  the  appellate 
court  granted  a  new  trial  of  an  action 
on  a  promissory  note  because  of  the 
improbability  of  the  plaintiff's  expla- 
nation of  the  transaction,  and  the  fact 
that  he  was  contradicted  by  his  own 
witnesses  in  essential  details,  and  be- 
cause a  comparison  of  the  alleged 
signatures  at  the  end  of  the  note  and 
indorsed  upon  its  back,  greatly  differed 
from  the  original  signature  to  the  veri- 
fication of  the  defendant's  answer. 

In  Card  v.  Moore  (1902)  68  App. 
Div.  327,  74  N.  Y.  Supp.  18,  afiirmed 
without  opinion  in  (1903)  173  N.  Y. 
698,  66  N.  E.  1105,  in  which  an  agree-  < 
ment  was  attacked  as  a  forgery  in 
respect  to  the  signature  of  a  party 
thereto  and  the  date  thereof,  it  was 
held  that  a  finding  that  the  agreement 
bore  its  true  date  was  entirely  justi- 
fied, where  the  two  witnesses  to  the 
agreement,  one  of  whom  was  the  type- 
writer who  prepared  it,  positively  tes- 
tified to  its  execution  on  that  day,  and 
four  other  witnesses  gave  very  strong 
corroborative  testimony  as  to  its  exe- 
cution, notwithstanding  that  an  ex- 
pert testified  that  the  typewritten 
agreement,  both  upon  careful  inspec- 
tion and  under  the  scrutiny  of  the 
microscope,  showed  that  the  date  had 
been  tampered  witii,  the  court  saying: 
"The  testimony  of  an  expert,  however 
eminent,  based  upon  the  appearance 
of  the  paper  of  some  age,  when  that 
x^niearance  might  be  due  to  other 
causes  than  those  inferred  frcnn  visual 
examination  and  miscroscopic  scru- 
tiny,   should    not    prevail    with    us 
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against  positive  testimony  of' the  wit- 
nesses in  this  case,  credited  by  the 
special  term,  so  as  to  require  at  our 
hands  a  reversal  of  its  finding." 

It  should  be  noted  in  connection 
with  the  New  York  cases  following, 
that  under  the  provisions  of  §  2686  of 
the  Code  of  Civil  Procedure,  the  appel- 
late division,  upon  an  appeal  from  a 
decree  of  the  surrogate's  court  upon 
the  facts,  sits  more  as  a  trial  court 
upon  the  facts  than  as  a  court  of  re- 
view (Re  Rice  (1903)  81  App.  Div. 
228,  81  N.  Y.  Supp.  68),  and  accord- 
ingly that  it  is  the  duty  of  the  appel- 
late division  to  determine  not  simply 
whether  the  determination  of  the  sur- 
rogate's court  is  supported  by  evi- 
dence, but  whether  or  not  the  correct- 
ness of  such  decison  is  reasonably  free 
from  doubt  and  entirely  satisfactory 
(Re  Burtis  (1905)  107  App.  Div.  51, 
17  N.  Y.  Anno.  Cas,  136,  94  N.  Y.  Supp. 
961). 

In  Re  Rice  (N.  Y.)  supra,  the  appel- 
late division  came  to  the  conclusion 
that  the  surrogate  was  right  in  pro- 
nouncing an  alleged  will  to  be  a  for- 
gery, principally  for  the  reason  that 
upon  a  critical  examination  of  the  four 
signatures  it  was  found  that  they  cor^ 
responded  almost  exactly,  although  the 
person  alleged  to  have  made  them  was 
upwards  of  eighty  years  of  age,  while 
such  similarity  did  not  appear  in  the 
concededly  genuine  signatures  intro- 
duced in  evidence.  This  decision  ia 
affirmed  without  opinion  in  (1903)  176 
N.  Y.  570,  68  N.  E.  1123. 

In  Re  Burtis  (N.  Y.)  supra,  the  ap- 
pellate division  set  aside  as  not  rea- 
sonably free  from  doubt  a  determina- 
tion of  the  aurrogate's  court  that  a 
signature  to  an  alleged  will  was  a  for- 
gery, where  the  alleged  witnesses 
thereto,  although  more  or  less  dis- 
credited by  the  cross-examination,,  or 
by  other  evidence  and  circumstances, 
gave  positive  testimony  as  to  the  gen- 
uineness of  the  signature,  and  the  ex- 
pert testimony  was  in  conflict.  The 
court  said:  "A  larg*  number  of  ex- 
pert witnesses,  so-oalled,  were  called,- 
who  testified  that  the  alleged  signa- 
ture was  a  forgery,  and  about  an  equal 
number  were  called  by  the  proponent, 
who  testified  with  equal  positiveness 


that  such  signature  was  gennine. 
Without  passing  upon  the  merits  of 
the  testimony  of  those  learned  gentle- 
men, we  are  of  the  opinion  that  their 
evidence  left  the  question  in  dispute 
quite  as  involved  in  doubt  as  before 
their  evidence  was  given.  The  con- 
testants assert  that  the  signature  to 
the  alleged  will  is  a  tracing  of  the 
name  written  by  the  deceased  at  the 
beginning  and  in  the  body  of  the  will. 
Concededly,  if  one's  signature  con- 
forms in  every  particular  to  another, 
one  of  them  must  be  a  forgery,  be- 
cause for  all  practical  purposes  no 
person  can  write  his  name  twice 
exactly  alike.  Such  similarity  is  not 
claimed  to  exist  in  the  case  of  the 
two  signatures  in  question,  but  rather 
it  is  insisted  that  the  tracing  is 
poorly  done  and  that  such  discrep- 
ancies as  concededly  exist  are  the 
result  of  poor  workmanship.  Con- 
cededly, if  the  alleged  tracing  were 
exact  in  all  its  details  a  forgery  would 
have  been  proven,  but  the  alleged  trac- 
ing is  so  imperfect  that  the  conclusion 
is  in  doubt  In  this  case,  as  in  all 
other  similar  cases,  the  experts  upon 
handwriting  are  at  variance.  A  very- 
large  number  of  reputable  bankers, 
business  associates  of  the  deceased  and 
others,  express  the  opinion  that  the 
signature  to  the  will  offered  for  pro- 
bate is  a  ;forgery,  while,  on  the  other 
hand,  practically  an  equal  number  of 
men  accustomed  to  making  compari- 
sons of  signatures  and  determining^ 
as  to  their  genuineness  express  it  as 
their  opinion  that  the  signature  to  the 
will  in  question  is  tiiat  of  Albert  6. 
Burtis,  the  alleged  testator.  Some  of 
these  attempt  to  explain  or  support 
tiie  opinion  expressed  by  them  by  dia- 
grams, measnrements,  and  other  tests. 
Others  declare  that  tiiey  can  best  judge 
of  tiie  genuineness  of  such  signature 
by  comparing  ii  with  signatures  con- 
cededly genuine,  in  an  off-hand  way 
and  without  reference  to  the  particular 
lines,  or  what  may  be  called  the  tech- 
nical features  of  the  signature.  Al- 
most without  exception  these  men  de- 
clare that  in  their  opinion  the  signa- 
ture to  the  will  in  question  is  that  of 
Albert  6.  Builis,  thd  alleged  testator. 
The  conflict  in  the  expert  testimony. 
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so-called,  is  so  great  that  it  would  be 
fatile  for  this  conrt  to  attempt  to  learn 
from  it  whether  or  not  the  signature 
In  qaestion  was  genuine  or  a  forgery. 
If  it  depended  upon  that  evidence  we 
cannot  say  that  the  issue  is  free  from 
doubt,  or  that  we  are  entirely  satis- 
fied with  the  decision  of  the  learned 
snrrogate.  As  between  the  two  classes 
of  experts,  the  mind  of  the  court  might 
incline  to  one  or  the  other;  but  in  view 
of  the  conflict  of  testimony  in  that  re- 
gard, and  in  view  of  the  conflict  as  to 
the  other  circumstances  respecting  the 
proponent,  and  the  other  facts  to 
which  attention  has  been  called,  we 
think  this  court  ought  not  to  say  that 
the  issue  as  to  whether  or  not  the 
signature  to  the  will  in  question  is 
genuine  or  a  forgery  is  free  from 
doubt  and  that  it  is  entirely  satisfac- 
tory. We  do  not  deem  it  appropriate 
or  proper  to  indicate  what,  in  our  opin- 
ion, the  final  decision  in  this  case 
should  be  as  to  the  genuineness  of  the 
signature  to  the  will  in  question,  or 
as  to  the  other  questions  of  fact  raised 
by  the  pleadings  and  which  may  be- 
come important  in  any  future  trial. 
It  is  only  held  upon  this  appeal  that 
in  our  opinion  the  questions  involved 
are  in  serious  doubt,  and  that  we  are 
not  entirely  satisfied  with  the  decision 
of  the  learned  surrogate.  We  do  not 
intend  to  hold  or  intimate  that  the  de- 
cision of  a  surrogate's  court  admitting 
•r  rejecting  a  will  for  probate  may 
sot  be  affirmed,  notwithstanding  it 
nay  be  incapably  of  accurate  demon- 
stration that  such  decision  is  correct, 
but  we  adhere  to  the  rule,  as  enun- 
ciated in  the  cases  to  which  attention 
has  been  called,  that  when  the  appel- 
late coart  is  in  doubt  and' is  not  entire- 
ly satisfied  with  the  decision  of  the 
surrogate,  the  questions  of  fact  should 
be  sent  to  a  jury  under  the  provisions 
of  S  2588  of  the  Code  of  Civil  Pro- 
cedure. It  would  seem  that  in  view 
of  all  the  circumstances  disclosed  by 
the  evidence  in  this  case,  especially  in 
view  of  the  fact  that  the  body  of  the 
will  in  question  was  written  by  the 
decedent;  that  six  months  before  prac- 
tically the  same  disposition  was  made 
of  his  property  in  a  will  concededly 
written  and  signed  by  faim,  although 


informally  executed;  and  in  view  of 
all  the  other  circumstances  to  which 
attention  has  been  called,  this  court 
should  not  say  that  the  issue  as  to  the 
genuineness  of  the  signature  to  the 
will  offered  for  probate  is  free  from 
doubt,  and  that  it  is  entirely  satisfied 
with  the  determination  of  the  learned 
surrogate  in  that  regard."  A  minor- 
ity, however,  seem  to  have  been  con- 
vinced by  the  testimony  given  by  ex- 
perts for  the  contestant. 

In  State  Bank  v.  Greenberg  (1905) 
95  N.  T.  Supp.  608,  the  court  reversed 
a  judgment  in  favor  of  plaintiff  in  an 
action  upon  a  promissory  note  in 
which  the  defense  was  forgery,  where 
the  authenticity  of  the  note  was  up- 
held by  a  single  witness  in  whose  tes- 
timony was  found  much  inconsistency 
and  improbability,  and  some  of  the 
exhibits  used  upon  the  trial,  and  par- 
ticularly samples  of  the  handwriting 
of  the  two  defendants,  were  not  at- 
tached to  the  return. 

In  Heaphy  v.  Metropolitan  L.  Ins. 
Co.  (1908)  25  App.  Div.  420,  49  N.  Y. 
Supp.  466,  the  court  reversed  a  judg- 
ment on  a  verdict  in  favor  of  the  bene- 
ficiary in  an  action  on  a  life  insurance 
policy,  the  application  for  which  con- 
tained false  statements,  but  which  the 
beneflciiiry  claimed  had  not  been 
signed  by  the  insured,  where  the  bene- 
ficiary and  the  examining  doctor  con- 
tradicted one  another  as  to  whether 
the  disputed  signature  was  made  by 
the  Insured  at  the  time  of  the  physical 
examination,  and  an  expert  in  hand- 
writing, upon  a  comparison  of  the  dis- 
puted signature  with  one  admitted  to 
be  genuine,  expVessed  the  opinion  that 
the  two  signatures  were  written  by 
the  same  person.  The  court  said: 
"This  species  of  evidence,  it  is  true, 
would  not  prove  altogether  convincing, 
standing  by  itself;  and  we  should  not. 
if  such  were  the  case,  deem  it  of  sufli- 
cient  weight  to  authorize  us  to  inters 
fere  with  the  verdict;  but  upon  tiie 
argument  the  original  application  was 
submitted  to  the  court  for  personal 
examination,  and  we  have  availed  our- 
selves of  the  opportunity  thus  afford- 
ed to  examine  and  compare  the  two 
signatures  with  great  care;  and  such 
examination  and  comparison  have  pro- 
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duced  upon  our  mind  the  conviction 
that  beyond  all  peradventure  the  two 
signatures  were  written  by  one  and 
the  same  person,  and  that  consequent- 
ly, if  the  signature  to  subdivision  A 
was  written  by  Charles  D.  Heaphy,  he 
must  also  have  signed  his  name  to  sub- 
division C." 

In  Sullivan  v.  Foote  (1909)  120  N.  Y. 
Supp.  61,  it  was  held  that  there  was 
no  such  preponderance  of  the  evidence 
in  favor  of  the  plaintiff  in  an  action 
upon  a  promissory  note  against  an  al- 
leged accommodation  signer  as  to  war- 
rant a  reversal,  where  the  defendant 
testified  that  he  had  not  sigrned  the 
note,  and  the  name  as  written  upon 
the  note  differed  from  nine  conceded 
signatures,  and  such  evidence  was  op- 
posed only  by  the  deposition  of  the 
payee,  who  received  the  benefit  of  the 
note,  that  it  was  signed  by  the  defend- 
ants 

In  Townsend  v.  Perry  (1911)  146 
App.  Div.  225,  130  N.  Y.  Supp.  951, 
in  which  the  plaintiff  set  up  a  claim 
to  the  property  of  certain  deceased 
persons,  based  upon  a  contract  made 
by  his  mother  with  such  persona, 
whereby  the  mother  surrendered  her 
son  to  such  persons  in  consideration 
of  their  agreement  to  educate  him  and 
give  him  the  same  share  of  their  es- 
tate as  he  would  receive  had  he  been 
their  own  son,  a  majority  of  the  ap- 
pellate court  were  of  the  opinion  that 
a  decision  in  favor  of  the  plaintiff 
was  not  supported  by  the  evidence, 
where  the  direct  and  circumstantial 
evidence  as  to  the  genuineness  of  the 
documents  was  weak  and  the  question 
whether  such  contract  was  ever  exe- 
cuted depended  almost  entirely  upon 
the  opinion  of  witnesses  as  to  whether 
the  signatures  thereto  were  genuine, 
and  professional  experts,  who  testi- 
fied with  great  particularity  and  ana- 
lytical acuteness  as  to  these  signatures 
and  the  documents,  generally  united 
in  the  opinion  that  the  whole  busi- 
ness was  a  forgery,  although  persons 
acquainted  with  the  handwriting  of 
the  decedents  testified  to  the  genuine- 
ness of  the  documents,  and  there  was 
a  doubt  raised  by  expert  testimony  as 
to  the  age  of  the  paper  upon  which 
the  contract  in  question  was  written. 


A  new  trial  resulted  in  favor  of  the 
defendant,  and  a  judgment  dismissiofl; 
plaintiff's  complaint  upon  the  merits 
was  affirmed  upon  appeal  in  (19131 
158  App.  Div.  889,  143  N.  Y.  Supp. 
1146.  A  new  trial,  subsequently  ob- 
tained upon  newly  discovered  evi- 
dence, resulted  in  another  verdict  in 
favor  of  the  plaintiff,  but  upon  appeal, 
in  (1917)  177  App,  Div.  415,  164  M. 
Y.  Supp.  441,  the  court  expressed  the 
conviction  that  the  paper  writing  re- 
lied upon  by  the  plaintiff  was  a  fabri- 
cation and  forgery,  and  dismissed  the 
complaint  upon  the  merits,  saying: 
"Not  alone  does  the  great  preponder- 
ance of  the  expert  testimony  offered 
upon  the  trial  establish  the  spurious- 
ness  of  the  instrument,  but  a  mere 
comparison  of  the  signatures  upon  the 
instrument  with  the  genuine  signa- 
tures of  Cyrenius  C.  Townsend,  his 
wife,  and  of  plaintiff's  mother,  clearly 
demonstrates,  even  to  the  layman,  that 
the  former  are  but  clumsy  forgeries." 

In  People  ex  rel.  Hansen  v.  VValde 
(1914)  163  App.  Div.  665,  148  N.  Y. 
Supp.  985,  on  certiorari  to  review  a 
decision  of  a  police  commissioner  dis- 
missing the  relator  from  the  police 
force  because  he  had  written  an  anon- 
ymous letter  to  the  commissioner  of 
police  and  denied  it,  the  determination 
of  the  pelice  commissioner  was  aa- 
nuUed  and  the  petitioner  reinstated, 
where  the  only  direct  evidence  against 
him  was  the  testimony  of  an  expert  •■ 
handwriting,  founded  on  hia  compari- 
son of  the  letter  with  certain  writinga 
of  the  relator,  where  no  opportunity 
was  afforded  for  cross-examination  of 
this  witness,  and  the  courf  a  own  com- 
parison of  the  exhibits  did  not  coa- 
vince  them  of  the  correctness  of  the 
expert's  conclusion,  and,  on  the  other 
hand,  the  relator  denied  the  writing 
of  the  letter  and  produced  witnesses 
acquainted  with  his  handwriting  who 
expressed  the  opinion  that  he  did  net 
do  80. 

And  in  People  ex  rel.  Mara  v.  Waldo 
(1914)  166  App.  Div.  890,  150  N.  Y. 
Supp.  985,  affirmed  without  opinimi 
in  (1915)  215  N.  Y.  625,  109  N.  E. 
1089,  the  court  likewise  reinstated  a 
police  oflUcer  who  had  been  dismissed 
for  writing  an  anonymous  letter  te  the 
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p«liee  commissioner  in  relation  to  po- 
lice matters,  and  in  denying  that  he 
had  done  so,  where  the  only  direct  evi- 
dence tending  to  show  that  the  letter 
was  written  by  the  relator  was  the 
evidence  of  a  handwriting  expert,  and 
no  reason  or  motive  was  disclosed  for 
the  relator's  having  written  it,  and  it 
appeared  as  a  fact  that  the  conditions 
complained  of  in  the  letter  did  not  ae- 
taally  exist 

In  Dambroff  v.  Bank  of  United 
States  (1917)  168  N.  Y.  Supp.  86.  an 
action  by  a  depositor  against  the  bank 
to  recover  the  amount  paid  out  by  the 
latter  on  checks  declared  by  the  plain- 
tiff to  be  forgeries,  the  appellate  court 
reversed  an  order  of  the  trial  court 
setting  aside  a  judgment  for  the  plain- 
tiff entered  on  verdict  of  the  jury, 
where  plaintiff's  positive  testimony 
ttiat  he  had  never  signed  the  checks 
was  unimpeached  either  by  direct  tes- 
timony or  surrounding  circumstances, 
notwithstanding-opinion  evidence  was 
given  by  the  manager  and  cashier  of 
the  bank  and  an  outside  handwriting 
expert,  based  on  a  comparison  of  the 
disputed  checks  with  conceded  signa- 
tures of  the  plaintiff,  that  the  disputed 
cheeks  were  signed  by  the  plaintiff. 

In  Marshall  v.  Thomas  (1909)  81 
Ohio  C.  C.  S63,  it  was  held,  upon  a  writ 
•f  error  from  a  judgment  entered  upon 
a  verdict  in  favor  of  the  defendant 
in  an  action  upon  two  promissory 
notes,  that  the  verdict  of  the  jury  was 
Manifestly  against  the  weight  of  the 
evidence,  where  the  genuineness  of 
the  signatures  was  attested  by  wit- 
nesses who  were  bank  officials  and  of 
long  experience  in  the  examination  by 
comparison  of  handwritings,  and  an 
expert  testifying  for  the  defendant 
was  improperly  permitted  to  indulge 
in  argumentative  statements,  mere  in- 
ferences, and  speculations. 

In  Young's  Estate  (1911)  59  Or. 
348,  116  Pac.  96,  Ann.  Cas.  1918B, 
1310,  the  supreme  court  reversed  a  de- 
cree of  the  circuit  court  and  reinstated 
the  decree  of  the  county  court  against 
the  validity  of  a  proposed  will,  upon 
flie  ground  that  such  will  and  the  let- 
ters and  exhibits  produced  by  propo- 
nents to  sustain  it  were  forgeries.  The 
court,  after  reviewing  various  circum- 


stances impeaching  the  credibility  of 
the  attesting  witnesses,  points  out  an 
identity  in  the  signature  of  the  pro- 
posed will  with  the  signatures  of  two 
other  forged  wills,  proceeds  to  review 
the  characteristics  of  the  handwrit- 
ing in  the  will  and  the  letters  and  ex- 
hibits presented  by  proponent  for  com- 
parison, and  concludes  by  saying: 
"There  are  many  other  raariced  differ- 
ences between  these  exhibits  and  his 
genuine  writing,  but  it  is  useless  to 
prolong  this  opinion  by  citing  exam- 
ples. There  is  a  marked  resemblance 
in  these  documents,  in  some  respects, 
to  the  genuine  writings  of  deceased, 
but  such  resemblance  is  the  essence  of 
every  forgery.  The  imitation  is  clever, 
but  that  is  all.  It  is  a  fact  known  to 
everybody  that  the  handwriting  and 
spelling  of  an  uneducated  man  do  not 
vary  greatly.  What  he  has  learned 
with  difficulty  and  does  with  difficulty 
he  usually  does  in  the  same  manner 
every  time.  Unlike  the  skilful  pen- 
man he  is  unable  to  make  the  same 
letter  several  times  in  different  ways, 
and  unlike  the  educated  man  he  does 
not  correct  his  mistakes  in  spelling. 
And  if  the  differences  between  the 
genuine  writings  of  deceased  and 
those  relied  upon  by  proponent  were 
the  only  evidence  in  this  case,  they 
would  be  sufficient  to  stamp  all  these 
documents  as  forgeries.  But  they  do 
not  stand  alone.  Witnesses  of  Hht 
highest  respectability,  who  are  famil- 
iar with  Young's  handwriting — clerks, 
bankers,  and  public  officials — ^testify 
that  proponent's  exhibits  are  forgeries. 
Experts  of  long  experience  bear  the 
same  testimony,  the  preponderance  fa 
the  weight  of  evidence  of  this  charac- 
ter being  largely  in  favor  of  contest- 
ants." 

In  McWilliams's  Estate  (1918)  269 
Pa.  626,  103  Atl.  365,  the  supreme 
court  affirmed  on  the  opinion  of  the 
judge  below  a  decree  dismissing  a 
petition  for  an  issue  devisavit  vel  non 
and  sustaining  the  decision  of  the 
registrar  admitting  a  will  to  probate, 
where  the  only  evidence  against  the 
positive  testimony  of  its  genuineness 
was  the  testimony  of  two  experts  on 
handwriting  that  a  different  pen  and 
a  different  ink  were  used  in  writing 
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the  fifth  paragraph  of  the  will,  while 
an  examination  of  the  will,  especially 
the  signature  of  the  testator  and  that 
of  the  witnesses,  showed  as  marked  a 
difference  as  to  the  color  of  the  ink 
88  existed  between  the  fifth  paragraph 
and  the  balance  of  the  body  of  tiie 
will.  The  court  said :  "The  evidence 
of  these  two  experts  does  not  corrobo- 
rate any  testimony  on  the  part  of  the 
contestants  and  is  not  sufficient  in  it- 
self, when  taken  alone,  to  prove  that 
this  fifth  paragraph  was  added  to  this 
will  by  Harry  E.  Ru£F  after  its  execu- 
tion by  the  testator.  Our  notion  of 
the  law  is  that  expert  testimony  such 
as  was  offered  in  this  case  cannot  be 
received  as  independent  testimony  to 
establish  the  facts  or  conclusions 
sought  by  the  contestants  to  be  es- 
tablished or  drawn.  Such  testimony 
can  only  be  received  as  corroborating 
other  direct  or  positive  evidence  as  to 
some  fact  in  issue." 

In  Wingfield  v.  Little  (1918)  —  S. 
D.  — ,  168  N.  W.  716,  the  court  refused 
to  reverse  a  judgment  for  defendant 
in  an  action  on  a  promissory  note, 
saying:  "The  sole  issue  herein  was 
whether  respondent  signed  the  note 
sued  on.  He  swore  that  he  did  not; 
and  while,  without  being  able  to  see 
and  hear  the  witnesses,  it  might  seem 
to  us  that  his  unsupported  statement 
was  overcome  by  the  testimony  of  the 
witnesses  called  by  appellant,  the 
question  of  the  weight  to  be  given  his 
testimony  was  a  question  peculiarly 
for  the  jury.  There  was  evidence 
which  fairly  warranted  the  verdict  of 
the  jury.  Hence,  under  the  well-es- 
tablished rule  of  this  jurisdiction, 
such  verdict  will  not  be  disturbed." 

In  Talbot  v.  Dillard  (1899)  22  Tex. 
Civ.  App.  360,  64  S.  W.  406,  an  action 
against  a  surety  on  a  promissory  note 
which  the  defendant  denied  having 
signed,  his  testimony  being  strongly 
supported  by  circumstances  testified 
to  by  other  witnesses  and  also  by  the 
testimony  of  one  expert  that  the  signa- 
ture was  not  genuine,  it  was  held  that 
the  trial  court  erred  in  basing  a  judg- 
ment for  the. plaintiff  upon  the  testi-^ 
mony  of  one  expert  witness  that  the 
signature  was  genuine  and  its  own 
comparison  of  signatures,  in  the  face 


of  the  much  stronger  and  more  satis- 
factory evidence  against  the  g«auine- 
ness  of  the  signature. 

In  SUte  V.  Smalls  (1911)  6S  Wadi. 
172,  115  Pac.  82,  a  conviction  for  per- 
jury in  a  civil  action  based  upon  a  note- 
and  mortgage  was  held  to  be  suflBcient- 
ly  sustained  by  testimony  where  the 
direct  testin^ony  of  one  witness  was 
corroborated  by  expert  evidence  of  al- 
teration in  the  note  and  mortgage. 

In  Pratte  v.  Voisard  (1918)  67  Can. 
S.  C.  184,  44  D.  L.  R.  170,  the  suprem* 
court  of  Canada  (Davies,  J.,  dissent- 
ing) reversed  a  judgment  of  the  Que- 
bec court  of  King's  bench,  and  rein- 
stated a  judgment  of  the  trial  eourt 
setting  aside  a  will  as  fraudulent, 
largely  upon  a  comparison  of  the  hand- 
writing made  by  members  of  the  court, 
where,  in  addition  to  the  expert  testi- 
mony, there  were  other  circumstances 
casting  doubt  upon  the  authenticity  of 
the  alleged  will,  although  the  person 
supposed  to  have  forged  it  took  only 
a  small  legacy  thereunder,  and  the 
provision  for  her  was  such  as  the 
decedent  would  be  likely  to  have  made, 
and  disinterested  witnesses  testified 
to  having  seen  a  document  of  similar 
appearance  which  the  decedent  told 
them  was  his  will. 

In  Re  Cochran  (1919)—  Can.  — ,  47 
D.  L.  R.  1,  the  supreme  court  of  Can> 
ada,  in  affirming  the  judgment  of  the 
supreme  court  of  Nova  Scotia,  accept- 
ed as  conclusive  the  agreed  testimony 
of  two  experts  that  two  letters,  pur- 
porting to  have  been  written  by  differ- 
ent persons,  were  in  the  same  hand- 
writbig,  which  conclusion  stamped 
them  as  spurious  and  fraudulent. 

In  Rex  V.  Law  (1909)  19  Manitobn 
L.  R.  269,  a  criminal  prosecution  for 
publishing  a  defamatory  libel  in  which 
the  only  evidence  to  connect  the  ac- 
cused with  the  libel  was  the  opinion 
of  two  experts  after  making  a  com- 
parison between  the  admitted  writing 
and  that  contained  in  the  letters,  while 
the  accused  denied  under  oath  that 
she  had  written  the  defamatory  letter 
and  called  two  experts  who  gave  equal-> 
ly  as  positive  evidence  that  the  letters 
in  question  had  not  been  written  by 
the  accused,  it  was  held  by  Perdue,  J., 


Digitized  by 


Google 


ANNO.— APPEAL— BYIDBNCB-rDISPUTED  DOCUMENTS. 


527 


that  th«re  waa  not  aefliciant  «vidence 
to  go  to  the  juiy. 

In  Deschenes  t.  lAnglois  (1906) 
Bap.  Jud.  Quebec  15  B.  R.  888,  an  ac- 
tion against  an  attesting  witness  of 
certain  promissory  notes  by  one  who 
had  discounted  them  in  reliance  upon 
his  attestation,  the  court  afiSrmed  a 
decision  of  the  court  below  in  favor  of 
the  defendant,  notwithstanding  the 
testimony  of  an  expert,  based  on  a  sy»- 
tematic  comparison  of  the  manner  of 
formation  of  the  letters,  that  the  sig- 
nature on  the  notes  waa  genuine.  The 
appellate  court,  from  its  own  comparir 
son  of  the  disputed  signature  with  a 
genuine  signature,  was  of  the  opinion 
that  the  signature  on  the  note  was  not 
that  of  the  defendant.  ■ 

In  Banque  Nationale  v.  Tremblay 
(1913)  Rap.  Jud.  Quebec  46  C.  S.  804, 
an  action  upon  a  promissory  note  the 
execution  of  which  was  denied  under 
oath  by  the  maker,  but  was  sworn  to 
by  the  indorser,  it  was  held  that  proof 
by  comparison  of  handwritings  made 
by  »  single  expert  was  not  sufficient 
to  establish  a  preponderance  of  evi- 
dence in  favor  of  the  plaintiff. 

Obaes^atloaa  vpom  tlla  f  oragolnc  o*s«s. 
In  a  few  of  the  above  cases,  where 
decisions  of  the  lower  courts  were  af- 
firmed on  conflicting  evidence  as  to  the 
genuineness  of  documents,  it  did  not 
appear  that  the  disputed  documents 
were  before  the  appellate  court,  and 
the  conflict  was  in  the  testimony  of 
witnesses.  In  a  few  only  of  the  cases 
which  involved  the  inspection  and  con- 
sideration of  disputed  documents  did 
the  appellate  court  decline  to  consider 
them.  Therefore,  as  the  result  of  the 
examination  and  comparison  of  the 
casea   in  which  disputed  documents 


are  in  the  record  on  appealt  while  it 
may  seem  diflicult  to  draw  any  safe 
rule  with  respect  to  the  extent  to 
which  an  appellate  court  can  properly 
go  in  deciding  for  itself  as  to  the  gen- 
uineness of  disputed  documents  which 
are  in  the  record  and  open  to  its  in- 
spection, it  is  at  least  certain  that  in 
a  majority  of  these  cases  the  court  did 
actually  examine  and  consider  the 
documents  in  *dispute. 

That  the  appellate  court  in  such  in- 
atanees  did  not  regard  its  inapectioa 
of  th«  documents  as  extrajudicial  or 
mer«ly  incidental,  or  for  any  reason 
ineffectual  as  evidence  affecting  its  de- 
termination of  the  case,  is  clearly 
shown  from  the  fact  that  in  fuHy  half 
of  the  instances  in  which  such  docu- 
ments were  inspected  and  considered 
the  court,  after  making  such  inspec- 
tion and  reviewing  the  other  evidence 
in  the  case,  reached  a  decision  con- 
trary to  the  verdict  of  the  jury  or  the 
finding  of  the  lower  court,  and  re- 
versed the  judgment  thereon.  Also  in 
most  of  the  other  cases  where  such 
documents  were  in  the  record,  but  in 
which  the  decision  of  the  lower  court 
was  affirmed,  the  question  was  deter- 
mined after  inspecting  and  consider- 
ing the  documents. 

In  the  light  of  the  precedents  here 
reviewed  it  is,  perhaps,  reasonable  to 
conclude  that  the  strict  rule  against  a 
review  of  conflicting  evidence  by  an 
appellate  court  is  more  apt  to  be  re- 
laxed where,  on  the  issue  of  the  gen- 
uineness of  disputed  documents,  the 
court  has  the  documents  before  it  i|i 
the  record,  with  such  other  explana- 
tory documentary  data  as  may  be  need- 
ed for  an  ind^endent  judgment  on 
the  question.  E.  S.  0. 


C.  C.  TIPSWORD,  Respt, 
...  V. 
WILLIAM  POTTER  et  al.,  Appts. 

Idaho  Supreme  dourt^JMp  »,  1019, 
(Slldabo^  609,  174  Pac  183.) 

Ibster  and  servant  —  invitee  of  swrvant  —  rights. 

i.  A  servant  has  no  right  to  bring  anyone  into  his  employer's  house 
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to  live  with  him  without  the  master's  consent,  and  it  requires  no  notice 
from  the  employer  to  make  this  prohibition  upon  the  servant  ^ective. 
iSee  note  on  this  question  beginning  on  page  530.] 


Appeal  —  refasal  of  nonsuit  —  error. 

2.  Where  there  is  some  evidence 
tending  to  support  the  complaint,  it  is 
not  error  to  deny  a  motion  for  a  non- 
suit or  for  a  directed  verdict. 

[See  2  R.  C.  L.  198.] 
Master  and  servant  — .  possession  by 
servanL 

3.  The  occupation  of  a  master's 
premises  by  his  servant  is  in  law  the 
occupation  of  the  master.  The  servant 
has  no  hostile  possession,  no  independ- 
ent right  to  possession. 

[See  16  R.  C.  L.  579.] 
Araaolt  —  ejection  of  trespasser. 

4.  In  order  to  justify  the  use  of 
force  in  ejecting  a  trespasser  from 
premises  where  he  entered  peaceably, 
it  must  be  shown  that  he  was  first  re- 
quested to  depart,  and  either  that  he 
refused  to  or  did  not  comply  with  the 
request  after  being  allowed  a  reason- 
able time  to  do  so. 

[See  2  R.  C.  L.  657,  558.] 
— r'ght  of  owner. 

6.  Where  there  is  evidence  suiBcient 
to  warrant  the  jury  in  finding  that  a 
trespasser  refused  to  leave  the  prem- 
ises, the  owner  is  entitled  to  an  in- 


struction that,  if  the  former  refused 
to  leave  upon  demand,  the  latter  had 
a  right  to  eject  him,  using  such  force 
as  was  reasonably  necessary  so  to  do. 

[See  2  R.  C.  L.  557,  658.] 
Trespass  —  ejection  —  force. 

6.  When  a  trespasser  refuses  to 
leave  the  premises  or  defiantly  stands 
his  ground  armed  with  a  deadly  weap- 
on, the  occupant  may  at  once  resort 
to  physical  force  to  remove  him,  sub- 
ject, of  course,  to  the  qualification  of 
reasonableness  that  there  can  be  no 
killing  of  the  trespasser  unless  neces- 
sary in  self-defense  or  to  prevent  a 
felony. 

[See  2  R.  C.  L.  668.] 
Arrest  —  release  —  effect 

7.  When  a  private  person  arrests  an- 
other for  a  criminal  offense  committed 
in  his  presence,  and  thereafter  re- 
leases him  from  custody  upon  aa 
agreement  that,  if  the  latter  should  not 
be  turned  over  to  a  peace  officer,  he 
would  not  return  to  the  former's  prem- 
ises, such  release  does  not  alone 
amount  to  a  waiver  of  any  right  of  the 
latter  to  recover  for  any  assault  or 
battery  committed  by  the  former. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Bon- 
ner County  (Dunn,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  new  trial,  in  an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from  an  assault  and  battery  upon 
him  by  defendants.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  G.  H.  Martin  for  appellants.  went  into  an  adjoining  room,  pro- 

No  brief  filed  on  behalf  of  respond-     cured  a  loaded  rifle,  made  an  assault 

upon  appellant  therewith,  and 
threatened  and  attempted  to  shoot 
him,  and  thereupon  appellant  choked 
respondent  until  he  dropped  the 
gun,  and  then  ejected  him  from  the 
premises,  using  no  more  force  than 
was  reasonably  necessary.  The  case 
was  tried  to  a  jury,  and  a  verdict  re- 
turned in  favor  of  respondent  This 
appeal  is  from  the  judgment  and 
from  an  order  denying  a  motion  for 
a  new  trial. 

The  assignments  of  error  attack 
the  sufficiency  of  the  evidence  and 
the  giving  and  refusal  to  give  cer- 
tain instructions.    The  evidoice  is 


ent 

Budge,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Respondent  brought  this  action 
for  damages  for  personal  injuries 
alleged  to  have  resulted  from  an  as- 
sault and  battery  upon  him  by  ap- 
pellants. The  answer  denied  the 
material  allegations  of  the  com- 
plaint, and,  as  an  afBrmative  de- 
fense, alleged  that  on  the  date  in 
question  respondent  was  a  tres- 
passer in  a  house  upon  premises  he- 
longing  to  i4>pdlant  William  Potter. 
Demand  was  made  that  respondent 
leave  the  premises,  whereupon  he 
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eonllictincr  and  there  is  some  evi- 
t^^tmi  dence     tendinsr    to 

rcfaaal  of  SUppOlt  rCSpond- 

■•"■'"-*"•'•  ent's  complaint.  A 
review  of  the  evidence  at  this  time 
is  unnecessary.  We  are  satisfied 
that  the  court  committed  no  error 
in  denyinsT  the  motion  for  nonsuit 
and  the  motion  for  a  directed 
verdict. 

The  plaintiff  requested  the  f  oUow- 
tng  instruction:  "The  court  in- 
structs the  jury  that,  if  it  appears 
from  the  evidence  that  the  Butts 
were  occupying  the  house  where  the 
combat  in  controversy  in  this  case 
took  place,  without  any  agreement 
to  pay  rent  and  as  a  gratui^,  and  so 
long  as  they  were  employed  by  the 
defendant  William  Potter  in  work- 
ing in  and  about  his  ranch,  then 
they  would  not  be  tenants,  and 
would  have  no  right  to  take  plaintiff 
in  as  a  lodger  or  boarder  against 
the  consent  of  said  Potter,  and  the 
said  Potter  would  have  the  right  at 
any  time  to  demand  that  plaintiff 
leave  said  premises,  and  if  plaintiff 
refused  or  did  not  do  so,  said  Potter 
would  have  the  right  to  remove  said 
plaintiff  from  said  premises,  using 
such  force  as  was  reasonably  neces- 
sary 80  to  do." 

The  court  refused  to  give  the  in- 
struction as  requested,  but  modified 
it  by  inserting  after  the  jvords, 
"lodger  or  boarder,"  the  words, 
"after  notice  from  said  Potter  not 
to  do  so,"  and  by  striking  out  the 
word  "refused"  and  inserting  the 
words,  "not  complied  with  with  rea- 
sonable promptness  under  the  facts 
in  evidence."  The  inclusion  of  the 
words,  "after  notice  from  said  Pot- 
ter not  to  do  so,"  was  error.  The 
^^^  occupation  of  a  mas- 

iS^Kt— "  ter's    premises    by 

•|«M..^o>  %T  his  servant  is  in 
law  the  occupation 
of  the  master ;  the  servant  lias  no 
hostile  possession,  no  independent 
ri^t  to  possession;  his  possession 
is  the  master's  possession.  Bow- 
man V.  Bradley,  151  Pa.  351,  17 
LJI.A.  213,  24  Atl.  1062 ;  Lane  v. 
Au  Sable  Electric  Co.  181  Mich.  26, 
147  N.  W.  546,  Ann.  Cas.  1916C, 
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1108;  Bertie  V.  Beaumont,  16  East, 

34,  104  Eng.    Reprint,  1001;    De 

Briar  v.  Mintum,  1  Cal.  460 ;  School 

Dist.  V.  Batsche,  106  Mich.  330,  29 

L.R.A.  576,  64  N.  W.  196;  Davis  v. 

Williams,  130  Ala.  530,  54  L.R.A. 

749,  89  Am.  St  Rep.  55,  30  So.  488; 

Chatard  v.  O'Donovan,  80  Ind.  20, 

41  Am.  Rep.  782 ;  Homan  v.  Redick, 

97  Neb.  299,  L.R.A.1916C,  601,  149 

N.  W.  782;  Mead  v.  Owen,  80  Vt. 

273,  12  L.RjV.(N.S.)   655,  67  Atl. 

722,  13  Ann.  Cas.  231 ;  16  R.  C.  L. 

p.  579,  §  54;  Bourland  v.  McKnight, 

4  L.R.A.(N.S.)  698,  and  note   (79 

Ark.  427,  96  S.  W.  179)  ;  Bookhout 

V.  Vuich,  101  Wash.  511,  172  Pac. 

740;  Mackenssie  v.  Minis,  182  Ga. 

323,  28  L.RJ\..(N.S.)  1003,  63  S.  B. 

900, 16  Ann.  Cas.  723. 

Potter  was  under  no  obligation  to 
notify  Butts,  who  was  occupying  the 
house  as  his  servant  or  employee, 
not  to  receive  respondent  upon  the 
premises.    A  servant  has  no  right 
to  bring  anyone  in- 
to   his    employer's  rlJIIflT -!«*#. 
house  to  live   with 
liim  without  the  master's  consent, 
and  it  requires  no  notice  from  the 
employer  to  make  this  prohibition 
upon  the  servant  effective.    Tucker 
v.  Burt,  152  Mich.  68,  17  L.R.A. 
(N.S.)  510,  115  N.  W.  722. 

The  modification  of  the  instruc- 
tion by  striking  out  the  word  "re- 
fused" and  inserting  the  clause, 
"not  complied  with  with  reasonable 
promptness  under  the  facts  In  evi- 
dence," was  likewise  erroneous. 

No  other  inference  can  be  drawn 
from  the  record  than  that  the  occu- 
pancy of  Butts  was  that  of  a 
servant,  and  that  respondent  was  a 
trespasser.  In  order  to  justify  the 
use  of  force  in  A«.m»it— 
ejecting  a  trespass-  eject  ioJ*o« 
er  from  premises  *'*"»•■"•'• 
where  he  entered  peaceably,  it  must 
be  shown  that  he  was  first  requested 
to  depart,  and  either  that  he  refused 
to  or  did  not  comply  with  the  re- 
quest after  being  allowed  a  reason- 
able time  to  do  so.  2  R.  C.  L.  567, 
§86;  5  C.  J.  634,  §  29;  3  Cyc.  1045; 
Emmons  v.  Quade,  176  Mo.  22,  76 
S.  W.  103 ;  Parrish  v.  State,  82  Tex. 
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Crim.  Rep.  583,  2?  S.  W.  420;  Rex 
V.  Howard,  1  Haw.  40 ;  Redfield  v. 
Redfield,  75  Iowa,  435,  39  N.  W. 
688 ;  Breitenbach  v.  Trowbridge,  64 
Mich.  393,  8  Am.  St.  Rep.  829,  31 
N.  W.  402. 

There  is,  however,  evidence  in  the 
record  sufficient  to  have  warranted 
the  jury  in  finding  that  respondent 
refused  to  leave  at  all.  Appellant 
was  therefore  entitled  to  the  in- 
struction that,  if  respondent  re- 
fused to  leave  upon 
-ri.M.(  owner,  demand,    appellant 

had  a  right  to  eject  him,  using  no 
more    force  than  was    reasonably 
necessary. 
When   a   trespasser   refuses   to 

leave  the  premises, 
SSSKZ^IIor^.     or  defiantly  stands 

his  ground  armed 
with  a  deadly  weapon,  the  occupant 
may  at  once  resort  to  physical  force 
to  remove  him.  State  v.  Davis,  80 
N.  C.  351,  80  Am.  Rep.  86 ;  Shain  v. 
Markham,  4  J.  J.  Marsh,  578,  20 
Am.  Dec.  232;  Morgan  v.  Durfee,  69 
Mo.  469,  33  Am.  Rep.  508 ;  Watson 
V.  Hastings,  1  Penn.  (Del.)  47,  39 
Atl.  587;  Woodman  v.  Howell,  45 
HI.  867,  92  Am.  Dec.  221;  Breiten« 


bach  v.  Trowbridge,  supra;  Redfield 
V.  Redfield,  75  low*,  435,  39  N.  W. 
688.  This,  of  course,  is  subject  to 
the  qualification  of  reasonableness} 
and  that  there  can  be  no  killing  of 
the  trespasser  unless  necessary  in 
self-defense  or  to  prevent  a  felony. 
State  V.  Dixon,  7  Idahoy  518,  63  Pac. 
801. 

The  court  did  not  err  in  refusing 
to  give  the  instruction  set  forth  in 
the  fourth  assignment  of  error.  Ap- 

Eellant  cites  no  authorities  and  none 
ave  been  found  which  go  to  the 
extent  of  holding  that,  if  a  private 
person  arrests  another  for  a  crimi- 
nal offense  committed  in  his  pres- 
ence,    and     there- 
after  releases   him  ^^'j^~  „g,.wt. 
from  custody  upon 
an  agreement  that,  if  the    latter 
should  not  be  turned  over  to  a  peac« 
officer,  he  would  not  return  to  the 
former's    premises,    such    release 
would  alone  preclude  a  recovery  for 
any  assault  or  battery  committed  in 
making  the  arrest. 

The  judgment  is  reversed,  and  a 
new  trial  granted.  CJosts  are  award- 
ed to  appellants. 

Morgan  and  Rice,  JJ.,  concur. 


ANNOTATION. 

Ri^bt  of  master  to  remove  one  who  is  cqton  premises  ander  iavitatSoa  or 

license  ft'om  servant. 


A  search  has  failed  to  disclose  any 
case  other  than  the  reported  case 
(TlPSWOBD  v.  POTTEE,  ante,  527)  pass- 
ing upon  the  right  of  a  master  to 
remove  one  upon  the  master's  premises 
under  license  from  a  servant.  It  seems 
clear,  as  held  in  that  case,  that  a  serv- 
ant cannot  authorize  a  third  person 
to  go  or  be  on  the  master's  premises 
80  as  to  preclude  the  master  from  re- 
moving him.  This  being  true,  the 
general  rule  seems  applicable  that, 
after  a  request  to  leave  and  refusal  to 


comply,  the  master  may  remove  such 
person  and  to  effect  such  removal  may 
use  force.  The  force  that  may  be  used 
is,  in  some  cases,  stated  to  be  such 
force  as  is  necessary  to  effect  the  re- 
moval, and,  in  other  cases,  such  force 
as  is  reasonably  necessary.  Whatever 
expression  is  used,  the  courts  agree 
that  the  owner  is  not  limited  to  the 
precise  degree  of  force  necessary  to 
effect  the  removal,  but  may  use  aueh 
force  as  may  reasonably  appear  to  )>e 
necessary.  W.  A.  B. 
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NELLIE  LOVE 

V. 

MODERN  WOODMEN  OF  AMERICA,  Appt 

nUnois  Supreme  Court  — June  18,  1918, 
(268  lU.  102,  102  N.  E.  183.) 

bBonuice  -*  mitiiftl  benefit  —  waiver  of  proof  of  loss  —  local  lodge. 

1.  The  derk  of  a  local  camp  of  a  mutual  benefit  association  with  au- 
thority to  receive  and  transmit  does  and  assessments  and  luniish  blaidu 
for  proof  of  death  has  no  authority  to  waive  proof  of  death  by  d«iyins 
liability  for  a  loss. 

iSee  note  on  this,  gtiestion  beginning  on  page  635.] 


—  Matual  beaeflt  —  what  constitatee 

contract. 

2.  The  insuraaee  contract  of  a  mu- 
toal  benefit  society  conaiats  of  its  con- 
stitution and  by-laws,  application  for 
membership,  and  the  benefit  certificate. 

[See  14  R.  C.  L.  840.] 


—  prevision  for  proof  of  death  -> 

bfiiding:  efFect. 

8.  A  provision  of  a  mutual  benefit 
certificate  that  the  beneficiary  shall  fur- 
nish proofs  of  death  before  bringing 
action,  so  that  the  insurer  may  inves- 
tigate the  claim  and  ascertain  its  lia- 
bility, is  binding. 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court,  First 
District  (Eberhardt,  J.)  affirming  a  judgment  of  the  Municipal  Court  of 
Chicago  in  plaintiff's  favor  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  mutual  benefit  certificate.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Truman  Plantz,  George  6.  Independent  Order  of  Mut.  Aid  v. 
Perrin,  and  A.  W.  Fulton,  for  appel-     Pain^  17  IlL  App.  672;  i^erican  Cent 


lant: 

The  contract  in  question  is  composed 
«f  the  application,  the  benefit  certificate, 
and  the  by-laws. 

Grand  Lodge,  A.  O.  U.  W.  v.  Jesse, 
60  IlL  App.  101;  Alexander  v.  Parker, 
144  IlL  356,  19  L.R.A.  187,  33  N.  E. 
183;  Lehman  v.  CUrk,  174  lU.  287,  48 
L.ILA.  648,  61  N.  E.  222;  Fullenwider 
T  Supreme  Council,  R.  L.  180  111.  621, 
72  Am.  St.  Rep.  239,  54  N.  E.  485. 

Plaintiff  as  beneficiary  in  the  benefit 
certificate  in  question  is  bound  by  the 
by-laws  of  defendant,  as  they  are  part 
of  the  contract. 

1  Bacon,  Ben.  Soc.  3d  ed.  §  81;  Benes 
V.  Supreme  Lodge,  K.  L.  H.  231  111.  139. 
14  L.R.A.(N,S.)  640,  121  Am.  St.  Rep. 
304,  83  N.  E.  127;  Hexom  v.  Knights 
of  Maccabees,  140  Iowa,  41,  117  N.  W. 
19;  Miller  v.  National  Council,  K.  L.  S. 
«0  Kaa.  284,  76  Pac.  880;  Fry  v.  Char* 
ter  Oak  L.  Ins.  Co.  31  Fed.  197. 

A  provision  in  the  contract  that 
proofs  of  death  must  be  filed  with  in- 
sured before  suit,  can  be  brought  is 
binding. 


Ins.  Co.  v.  Birds  BIdg.  ft  L.  Asso.  81 
111.  App.  258;  Rockford  Ins.  Co.  v.  Sey- 
ferth,  29  111.  App.  613;  Hart  v.  Fra- 
ternal Alliance,  108  Wis.  490,  84  N.  W. 
851 ;  Nance  v.  Oklahoma  F.  Ins.  Co.  81 
Okla.  208,  38  L.R.A.(N.S.)  426,  120 
Pac.  948;  Dwelling  House  Ins.  Co.  v. 
Jones,  47  111.  App.  261;  Morris  v. 
Dutchess  Ins.  Co.  67  W.  Va.  368,  68  S. 
£.22. 

A  condition  precedent  in  an  insur- 
ance contract  must  always  be  complied 
with. 

Larkin  v.  Modem  Woodmen,  163 
Mich.  670,  127  N.  W.  786;  Conley  v. 
Supreme  Court,  I.  0.  F.  158  Mich.  190, 
122  N.  W.  567;  Robinson  v.  Templar 
Lodge,  117  €al.  870,  59  Am.  St.  Rep. 
193,  49  Pac.  170;  Pool  v.  Brotherhood 
of  R.  Trainmen,  143  Cal.  660,  77  Pac. 
661;  Union  Fraternal  League  v.  John- 
ston, 124  Ga.  902,  53  S.  E.  241;  Eighmy 
V.  Brotherhood  of  R.  Trainmen,  113 
Iowa,  681,  83  N.  W.  1061;  Supreme 
Council,  0.  C.  P.  V.  Forsinger,  125  Ind. 
52,  9  L.R.A.  501,  21  Am.  St.  Rep.  196, 
25  N.  E.  129;  Rosenberg  v.  People's 
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Surety  Co.  140  App.  Div.  486,  125  N. 
Y.  Supp.  257. 

There  could  be  no  waiver  of  proofs  of 
deatih  by  one  not  having  authority  to 
bind  the  company. 

American  Cent.  Ins.  Co.  v.  Birds 
BIdg.  &  L.  Asso.  81  111.  App.  258;  For- 
est City  Ins.  Co.  v.  School  Directors,  4 
m.  App.  145. 

An  agent  cannot  bind  his  principal 
by  his  unauthorized  acts. 

Loeffler  v.  Modem  Woodmen,  100 
Wis.  79,  75  N.  W.  1012;  Rundell  ▼.  An- 
chor F.  Ins.  Co.  —  Iowa,  — ,  101  N.  W. 
619;  HoUis  v.  State  Ins.  Co.  65  Iowa, 
454,  21  N.  W.  774;  Driscoll  v.  Modem 
Brotherhood,  77  Neb.  282,  109  N.  W. 
158;  Supreme  Lodge,  K.  H.  v.  Oeters, 
95  Va.  610.  29  S.  E.  822;  Chappie  v. 
Sovereign  Camp,  W.  W.  64  Neb.  55,  89 
N.  W.  423;  Royal  Highlanders  v.  Sco- 
vill,  66  Neb.  213.  4  L.R.A.(N.S.)  421, 
92  N.  W.  206;  Supreme  Lodge,  K.  H. 
v.  Jones.  85  Ind.  App.  121.  69  N.  E. 
718;  Hexom  v.  Knights  of  Maccabees, 
140  Iowa,  41,  117  N.  W.  21;  Modem 
Woodmen  v.  Tevis,  54  C.  C.  A.  293,  117 
Fed.  375 ;  Globe  Mat.  L.  .Ins.  Co.  v. 
Wolff.  95  U.  S.  326,  24  L.  ed.  387;  Field 
V.  National  Council,  K.  L.  S.  64  Neb. 
226,  89  N.  W.  773;  Kocher  v.  Supreme 
Council.  C.  B.  L.  65  N.  J.  L.  649,  52 
L.R.A.  861,  86  Am.  St.  Rep.  687,  48  Atl. 
544;  Modem  Woodmen  v.  Owens,  60 
Tex.  Civ.  App.  398,  130  S.  W.  860;  Bix- 
ler  V.  Modem  Woodmen,  112  Va.  678, 
38  L.R.A.(N.S,)  571,  72  S.  E,  704;  Mc- 
Williams  v.  Modern  Woodmen,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  641;  Lathrop 
V.  Modern  Woodmen,  56  Or.  440,  106 
Pac.  328.  109  Pac.  81 ;  Louden  v.  Mod- 
era  Brotherhood,  107  Minn.  12,  119  N. 
W.  425. 

The  verdict  of  the  coroner's  jury  was 
admissible  in  evidence  and  was  prima 
facie  proof  of  the  facts  stated  therein. 

United  States  L.  Ins.  Co.  v.  Vocke 
(United  States  L.  Ins.  Co.  v.  Kielgast) 
129  111.  667,  6  L.R.A.  65,  22  N.  E.  467; 
Metzradt  v.  Modern  Brotherhood.  112 
Iowa,  522,  84  N.  W.  498;  Pyle  v.  PyK 
158  IlL  289.  41  N.  E.  999;  Mutual  L. 
Ins.  Co.  v.  Hayward,  —  Tex.  Civ.  App. 
— ,  27  S.  W.  86;  Walther  v.  Mutual  L. 
Ins.  Co.  66  Cal.  417,  4  Pac.  418;  Su- 
preme Lodge,  K.  H.  v.  Fletcher,  78' Miss. 
377,  28  So.  872,  29  So.  623;  8  Elliott, 
Ev.  §  2390;  Sharland  t.  Washington  L. 
Ins.  Co.  41  C.  C.  A.  307,  101  Fed.  206. 

Messrs.  Kretzinger,  BooD«y,  A 
Kretzinger  for  appellee. 


Cartwright,  J.,  delivered  the  opin- 
ion of  the  court: 

The  appellant,  the  Modem  Wood- 
men of  America,  issued  its  benefit 
certificate,  dated  November  29,- 
1909,  signed  by  C.  W.  Hawes,  head 
clerk,  to  Nathtm  D.  Love,  a  member 
of  the  local  camp  in  Chicago,  for 
$1,000,  payable  on  his  death  to  his 
wife,  the  appellee  Nellie  Love.  Less 
than  two  months  afterward  he  died, 
on  Januaiy  15,  1910,  and  she 
brought  this  suit  on  the  certificate 
in  the  municipal  court  of  Chicago, 
stating  her  claim  to  be  for  $1,000,  as 
beneficiary.  The  certificate  provid- 
ed that  no  action  should  be  main- 
tained upon  it  until  after  proofs  of 
death  had  been  filed  with  the  head 
clerk  and  passed  upon  by  the  board 
of  directors.  The  by-laws  contained 
a  similar  provision,  and  provided 
further  that  the  proofs  should  be 
executed  in  the  form  prescribed  by 
the  board  of  directors  and  upon 
blanks  furnished  by  the  head  clerk. 
The  certificate  also  provided  that  it 
should  be  null  and  void  if  Love 
should  within  one  year  commit  sui- 
cide, or  his  death  should  result,  di- 
rectly or  indirectly,  from  his  in- 
temperate use  of  intoxicating  li- 
quors. The  appellant's  affidavit  of 
merits  set  up  that  the  appellee  had 
not  made  proofs  of  death,  nor  filed 
the  same  with  the  head  clerk,  and 
therefore  the  suit  was  brought  be- 
fore any  right  of  action  had  accrued 
to  her,  and  that  Love  committed 
suicide,  and  his  death  resulted  indi- 
rectly from  tile  intemperate  use  of 
intoxicating  liquor.  There  was  a 
trial  and  a  verdict  for  the  appellee 
for  $1,000.  Judgment  was  entered 
on  the  verdict,  and  the  appellate 
court  for  the  first  district  affirmed 
the  judgment  and  granted  a  certif- 
icate of  importance. 

Proofs  of  death,  as  required  by 
the  contract  of  insurance,  were  not 
furnished  or  sent  to  the  head  clerk» 
or  passed  upon  by  the  board  of  di- 
rectors of  the  defendant.  Notwith- 
standing the  failure  to  comply  with 
the  contract,  the  plaintiff  claimed  a 
Tight  to  maintain  her  action,  on  tiie 
ground  that  the  defendant  had  de- 
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Bled  liability  and  therefore  waived 
tile  proofs.  William  P.  Dowd  was 
derk  of  the  local  camp  of  which 
Love  was  a  member,  and  two  or 
llu-ee  days  after  the  death  of  Love 
he  went  to  the  residence  of  the 
widow,  filled  out  a  preliminary  no- 
tice of  the  death,  and  told  her  to 
come  to  his  office  in  the  Ashland 
block,  and  he  would  have  John 
Harris  help  her  fill  out  the  death 
proofs  without  any  cost  to  her.  Four 
or  five  days  afterward  the  plaintiff 
went  to  Dowd's  office,  and  he.  fur- 
nished her  with  blanks  for  the 
proofs  and  took  her  into  the  adjoin- 
ing room  of  John  Harris,  an  at- 
torney and  notary  public,  who 
solicited  new  members  for  the  de- 
fendant. Dowd  introduced  her  to 
Harris  and  requested  him  to  assist 
her.  Harris  said  he  would  help  her 
fin  out  the  papers  and  act  as  notary 
public,  and  it  would  not  cost  her 
anything.  She  testified  that  Dowd 
told  her,  when  she  came  to  his  office, 
that  he  was  sorry  for  her  trouble, 
but  he  knew  tiiere  would  not  be  any 
use,  and  she  would  not  get  the  in- 
surance, because  her  husband  com- 
mitted suicide;  or,  as  she  stated  on 
cro8»«xamination,  he  told  her  that 
if  her  husband  had  committed  sui- 
cide she  could  not  get  anjrthing  on 
fbe  certificate.  She  also  testified 
tiiat  Harris  told  her  he  knew  very 
wdl  she  would  not  get  the  insurance 
without  she  turned  it  over  to  a 
lawyer.  Dowd  denied  that  he  made 
any  such  statement  to  the  plaintiff 
as  she  testified  to.  Harris  had  no 
authority  to  do  anything  about  the 
proofs,  and  was  not  an  agent  for  any 
purpose  connected  with  the  claim, 
but  merely  assisted  the  plaintiff,  as 
a  notaiy,  to  save  expense  to  her; 
but  he  denied  that  he  made  the 
statements  claimed,  and  testified 
that  while  he  was  writing  and  filling 
out  proofs  he  said  it  was  question^ 
aUe  whether  the  claim  would  be 
allowed.  The  judgment  of  the  ap- 
peOate  court  settled  the  controvert- 
ed question  of  fact,  and  it  must  be 
regarded  as  a  fact  tiiat  Dowd  denied 
liJ>ility  abeolutdly  and  without  the 
qualification  stated  by  idaintiff  on 


cross-examination.  The  remaining 
facts  as  to  proofs  were  not  in  con- 
troversy. Harris  filled  up  parts  of 
the  blanks,  swore  the  plaintiff  to  one 
of  them,  and  advised  her  concern- 
ing others.  She  went  to  the  coroner 
to  have  one  of  the  blanks  filled,  and 
then  went  to  t^  undertaker  to  have 
another  filled,  and  then  took  the 
proofs  to  her  attorney  and  left  them 
with  him.  The  proofs  were  only 
partially  completed,  and  the  suit 
was  begun  on  March  2,  1910.  In 
the  evening  of  March  3d  or  the 
morning  of  March  4th  the  proofs,  so 
far  as  they  were  made  out,  were  left 
on  the  desk  of  Dowd  by  a  boy,  and 
on  March  5th  Dowd  mailed  them  to 
the  plaintiff,  requesting  her  to  have 
the  forms  for  the  officiating  clergy- 
man and  attending  physician  filled 
out.  He  asked  her  to  give  the  nuit* 
ter  prompt  attention,  so  that  he 
could  forward  the  death  proofs  to 
the  head  office  at  Rock  Island.  That 
was  after  the  suit  had  been  begun, 
and  nothing  further  was  done  about 
the  proofs. 

The  instruction  of  the  court  to 
the  jury  on  the  question  of  waiver 
of  proofs  of  death  was  quite  in- 
volved and  not  clear,  but  it  advised 
the  jury  that  if  proofs  of  death  were 
not  filed  with  the  head  derk  and  the 
^intiff's  claim-  submitted  to  the 
board  of  directors  for  action  she 
could  not  recover;  but  if  Dowd,  as 
clerk  of  the  local  camp  in  Chicago, 
had  the  duty  to  furnish  the  blanks 
for  the  proofs  to  be  filled  out  by  the 
beneficiary,  and  when  they  were  re- 
turned it  was  his  duty  to  furnish 
them  to  the  head  clerk,  and  he  stated 
to  the  plaintiff  that  the  defendant 
would  not  pay  the  claim,  because  the 
deceased  had  committed  suicide, 
tiien,  in  contemplation  of  law,  Dowd, 
as  clerk  of  the  local  camp,  repre- 
sented and  acted  as  agent  of  the  de- 
fendant, and  what  Dowd  did  and 
said  amounted  to  a  waiver  on  the 
part  of  the  defendant  of  the  pro- 
vision that  no  suit  should  be  com- 
menced unless  proofs  of  death  were 
sent  to  the  head  clerk  and  the  board 
of  directors  passed  upon  the  proofs 
and  tiie  claim,  and  the  verdict  should 
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be  for  the  plaintiff,  unless  the  jury 
believed  the  insured  committed  sui- 
cide, in  which  case  the  verdict 
should  be  for  the  defendant. 

The  constitution  and  by-laws,  the 

application  for  membership,  and  the 

benefit  certificate  to- 

mZt^h^^nt-   gether     constituted 

iSirtla't?'*""**'  **^®  contract  of  in- 
surance. Alexan- 
der V.  Parker,  144  HI.  355, 19  L.R.A. 
187,  33  N.  E.  183 ;  Lehman  v.  Clark, 
•  174  m.  279,  43  L.R.A.  648,  51  N.  E. 
222. 

The  provision  that  plaintiff 
should  furnish  proofs  of  death,  so 
that  the  defendant 
investigate 
the  claim  and  ascer- 
tain its  liability,  was  binding.  That 
view  of  the  law  was  taken  by  the 
court  in  instructing  the  jury,  and  is 
not  questioned.  The  hypothesis  of 
fact  stated  in  the  instruction  that  it 
was  the  duly  of  Dowd,  as  clerk  of 
the  local  camp,  to  furnish  blanks  to 
be  filled  out  by  the  beneficiary,  and 
when  returned  to  him  to  furnish 
them  to  the  head  cleiic,  was  proved, 
and  the  jury  were  instructed  that  if 
such  was  his  duty  he  was  author- 
ized, in  law,  to  waive  proofs  of  death 
by  denying  liability.  It  is  here  con- 
tended that  the  instruction  was 
right,  because  the  relation  of  the 
local  camp  to  the  head  camp  was 
that  of  agency.  The  law  of  agency 
applies  to  fraternal  benefit  associa- 
tions just  as  it  applies  to  other 
principals  and  their  agents. 

It  is  true  that  a  local  camp  is 
agent  of  the  head  camp  as  to  some 
things ;  but  it  is  not  true  that  it  is  a 
general  agent,  authorized  to  do 
everything  that  the  head  camp  or  its 
officers  may  do.  The  subordinate 
lodge  of  a  benefit  association,  au- 
thorized to  receive  or  collect  dues 
and  transmit  them  to  the  associa- 
tion, is  the  agent  of  the  association 
for  that  purpose,  and  its  acts  within 
the  scope  of  the  agency  are  binding 
on  the  associaticm.  So  if  a  subordi- 
nate lodge,  with  full  knowledge  of  a 
fact  which  would  render  a  certifi- 
cate void,  continues  to  receive  dues 


from  a  member,  the  right  to  forfeit 
the  certificate  on  account  of  that 
fact  is  waived.  A  subordinate  lodge 
receiving  dues  and  paying  them  over 
to  the  principal  lodge  necessarily 
treats  the  insurance  as  in  force.  The 
member  pays  his  dues  through  the 
subordinate  lodge,  and  if  the  agent 
has  knowledge  of  a  fact  which  would 
work  a  forfeiture  of  the  certificate 
it  should  refuse  to  receive  'further 
dues.  The  receipt  of  a  payment 
after  an  act  which  might  constituts 
a  forfeiture  is  a  common  method  of 
waiving  a  forfeiture,  and  the  knowl- 
edge of  the  agent  is  the  knowledge 
of  the  principal.  That  rule  applies 
where  there  is  a  right  to  suspend  a 
member  for  failure  to  promptly  pay 
his  dues,  and  where  the  local  lodge 
accepts  dues  from  a  member  in  good 
health,  who  is  delinquent,  but  has 
nothing  to  do  to  be  reinstated  ex- 
cept to  pay  his  dues.  High  Court,  I. 
O.  F.  V.  Schweitzer,  171  III.  325,  49 
N.  E.  506 ;  Coverdale  v.  Royal  Arca- 
num, 193  lU.  91,  61  N.  E.  915; 
Grand  Lodge,  A.  O.  U.  W.  v.  Lach- 
mann,  199  111.  140,  64  N.  E.  1022; 
Court  of  Honor  v.  Dinger,  221  IlL 
176, 77  N.  E.  657;  Jones  v.  Supreme 
Lodge,  K.  H.  236  lU.  113.  127  Am. 
St  Rep.  277, 86  N.  E.  191.  In  every 
such  case  the  local  lodge  is  acting 
within  the  scope  of  its  agency,  and 
its  acts  are  binding  on  the  associa- 
tion. The  rule  is  the  same  in  the 
case  of  a  regular  insurance  com- 
pany, where  the  agent  is  fully  au- 
thorized to  act  for  the  company  in 
respect  to  proofs  of  loss,-  or  to  as- 
certain and  adjust  the  loss,  and  his 
acts  are  within  the  scope  of  his 
agency.  Dwelling  House  Ins.  Co.  v. 
Dowdall,  169  HI.  179,  42  N.  E.  806; 
Citizens'  Ins.  Co.  v.  Stoddard,  197 
HI.  330,  64  N.  E.  866.  It  has  never 
been  held  that  an  agent  may  bind 
his  principal  by  acts  not  within  the 
rule  or  beyond  the  scope  of  his 
agency. 

Dowd  was  clerk  of  the  local  camp^ 
and  was  authorized,  as  such,  to  re- 
ceive and  transmit  dues  and  assess- 
ments, and  his  acts  in  respect  to  his 
agency  would  bind  t^e  defendant. 


Digitized  by 


Google 


LOVE  v.  MODERN  WOODMEN  OF  AMERCIA, 

(t5t  lU.  lot.  let  S.  B.  ISS.) 


535 


He  was  also  furnished  with  blanks 
for  proofs  of  death  which  he  was  to 
give  to  beneficiaries,  and  when  filled 
out  in  compliance  with  the  contract 
he  was  to  send  them  to  the  head 
clerk.  That  was  the  extent  of  hia 
authority,  and  he  had  no  more  right 
to  deny  liability  than  he  would  have 
had  to  admit  liability.  He  per* 
formed  the  acts  which  he  was  au- 
thorized to  perform,  so  far  as  he 
was  given  an  opportunity.  The 
proofs  were  not  made  when  suit  was 
brought,  and  the  blanks,  partly  com- 
pleted, were  left  on  his  desk  after 
the  beginning  of  the  suit.  The  court 
erred  in  informing  the  jury  that 


Dowd'fl  duty  and  authority  to  fur- 
nish blanks  to  bene- 
ficiaries,  and  to  send  Z^i^oiTv^t 
them,    when    com-  fodUS^'"*** 
pleted,  to  the  head 
clerk,  conferred  upon  him  power  to 
waive  proofs  of  death  by  denying 
liability.    Neither  he  nor  the  local 
camp  had  any  authority  to  adjust 
the  claim  or  determine  its  legality, ' 
or  decide    whether  the    defendant 
would  or  would  not  pay  it.    On  the 
admitted  facts  the  suit  was  prema- 
turely brought,  and  the  judgments 
of  the  Appellate  C!ourt  and  Munici- 
pal Court  are  reversed. 
Judgment  reversed. 


ANNOTATION. 
Waivar  c»f  proof  of  dendi  or  injory  by  aobonliiMte  lodge  of  motoal  benefit 


L  Acta  eonstituting  waiver  by  aabordi- 
nate  lodge: 
«.  Failure  to  send  for  forms  for 

proofs  of  death,  635. 
b.  Failure  to  make  proofs  of  death, 

637. 
c  Denial  «f  membership,  6S8. 
II.  Acta  not  constitatiag  waiver  by  snb* 
ordmate  lodge,  689. 

I.  Acts  conatUuting  waiver  by  subordi- 
nate lodge. 

«.  MtmUure  to  *ettd  for  formu  for  proofe 
of  death. 

The  cases  are  in  accord  in  holding 
that  where  the  local  lodge  of  a  mutual 
benefit  association  is  required  by  the 
by-laws  to  send  a  formal  notice  fo  the 
supreme  body  on  the  death  or  injury  of 
the  insured  in  order  to  have  the  official 
blank  forms  for  proofs  of  death  or  in- 
jury forwarded,  and  the  local  lodge 
refuses  to  send  this  notice,  the  re- 
quirement of  furnishing  proof  of  death 
or  injury  is  waived.  Supreme  Tent,  K. 
M.  V.  Ethridge  (1909)  43  Ind.  App. 
475,  87  N.  E.  1049;  Gellatly  v.  Min- 
nesota Odd  Fellows'  Mut.  Ben.  Soc. 
(1880)  27  Minn.  215,  6  N.  W.  627; 
Kelly  V.  Ancient  Order  of  Hibernians 
L.  Ins.  Fund  (1911)  113  Minn.  $55, 129 
N.  W.  846;  Rosenstein  v.  Court  of 
Honor  (1913)  122  Minn.  810,  142  N. 
W.  331;  Winter  v.  Supreme  Lodge,  K. 
P.  (1902)  96  Mo.  App.  1,  69  S.  W.  662; 


Miller  v.  Sovereign  Camp,  W.  W. 
(1909)  140  Wis.  605,  28  L.R.A.(N.S.) 
178,  138  Am.  St  Rep.  1095,  122  N.  W. 
1126;  Page  v.  Modem  Woodmen 
(1916)  162  Wfa.  259,  LJI.A.1916F,  438, 
166  N.  W.  187,  Ann.  Gas.  1918D,  756. 

In  Supreme  Tent,  K.  M.  v.  Ethridge 
(1909)  43  Ind.  App.  475,  87  N.  E.  1049, 
it  appeared  that  the  by-laws  of  the  de- 
fendant organization  provided  that  on 
the  death  of  a  member  notice  thereof 
should  be  sent  to  the  supreme  record 
keeper  by  the  record  keeper  of  the 
local  tent,  and  that  the  supreme  record 
keeper  should  thereafter  send  the 
blank  forms  for  proofs  of  death  to 
the  record  keeper  of  the  local  tent. 
The  death  of  the  insured  was  not  af- 
firmatively proven,  but  he  had  disap- 
peared from  his  home  and  diligent 
search  failed  to  locate  him.  The  local 
organization  denied  liability  and  re- 
fused to  send  the  notice  necessaiy  to 
obtain  the  blank  forms  for  proofs  of 
death.  It  was  held  that  such  action 
was  a  waiver  of  the  provision  requir- 
ing such  proofs.  The  court  said :  'It 
may  well  be  inferred  from  the  evidence 
that  the  local  tent  was  as  well  in- 
armed of  all  the  material  facts  con- 
cerning the  death  of  the  assured  as 
was'the  appellee,  and  had  such  knowl- 
edge of  the  facts  on  which  the  jury 
decided  that  the  assured  was  dead  that 
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it  was  incumbent  upon  the  appellant's 
agent  in  the  premises,  the  local  tent, 
to  give  the  notice  to  the  supreme  tent, 
and  to  procure  from  it  the  blank  forms 
for  proofs  of  the  death.  The  failure 
of  the  appellant  to  perform  its  duty 
under  its  by-laws  in  this  respect  could 
not  deprive  the  beneficiary  of  her 
right  to  payment  under  the  certifi- 
cate." 

It  appeared  in  Gellatly  v.  Minnesota 
Odd  Fellows'  Mut.  Ben.  Soc.  (1880)  27 
Minn.  215,  6  N.  W.  627,  that  the  by- 
laws of  the  defendant  society  provided 
that  proofs  of  death  were  to  be  made 
on  blanks  furnished  by  the  society 
with  the  seal  of  the  lodge.  The  ben- 
eficiary after  the  death  of  the  insured 
demanded  blanks  from  the  local  sec- 
retary under  the  provisions  of  such 
by-laws.  The  secretary  refused  to  is- 
sue them.  Thereupon  plaintiff  pre- 
pared other  proofs  of  death  which  did 
not  bear  the  seal  of  the  lodge.  It  was 
held  that  the  defendant  could  not  ques- 
tion the  sufficiency  of  the  proofs  with- 
out the  seal,  as  it  had  refused  through 
its  authorized  agent  to  issue  the  forms 
as  prescribed  in  the  by-laws. 

In  Kelly  v.  Ancient  Order  of  Hiber- 
nians L.  Ins.  Fund  (1911)  118  Minn. 
355, 129  N.  W.  846,  it  appeared  that  the 
insured  had  disappeared  from  his 
home  and  all  efforts  to  locate  him  wer6 
in  vain.  After  a  lapse  of  thirteen 
years  the  beneficiary  demanded  pay- 
ment of  the  amount  due.  The  by-laws 
of  the  defendant  organization  provided 
that  the  local  secretary  should  notify 
the  grand  secretary  of  the  insured's 
death,  whereupon  blanks  for  making 
proofs  of  death  should  be  forwarded  to 
the  local  secretary.  The  demand  of 
the  beneficiary  for  the  blank  forms 
was  refused  by  the  local  secretary,  and 
all  liability  was  denied.  It  was  held 
that  the  local  organization,  by  its  ac- 
tion, had  waived  the  requirement  of 
proofs  of  death.  The  court  said: 
"The  order  was  created  for  a  benev- 
olent purpose — ^to  provide  for  those 
dependent  upon  its  members.  Con- 
strued from  this  point  of  view,  the 
contract  takes  notice  of  the  ignorance 
of  those  likely  to  be  selected  as  ben- 
eficiaries. Instead  of  requiring  them 
to  be  on  the  alert  and  to  take  the 


initiative,  the  burden  is  imposed  on 
the  local  secretary,  when  he  has  knowl- 
edge of  the  decease  of  a  member,  to 
prove  up  the  case  and  secure  the  mon- 
ey. The  association  ought  not  to  be 
permitted  to  take  advantage  of  its  Own 
neglect  and  refuse  payment  on  the 
ground  that  the  beneficiary  did  not 
sooner  compel  payment." 

The  by-laws  involved  in  Rosenstein 
V.  Court  of  Honor  (1913)  122  Miniv 
810,  142  N.  W.  331,  provided  that  on 
the  death  of  a  member  the  officers  of 
the  local  lodge  were  to  investigate  and 
make  a  report  to  the  supreme  recorder. 
On  the  receipt  of  that  report  the  su- 
preme recorder  was  required  to  for- 
ward blank  forms  for  proofs  of  death 
to  the  local  lodge.  The  local  lodge 
refused  to  furnish  the  beneficiary  with 
the  necessary  blank  forms  for  proof 
of  death.  The  court  held  that  the 
requirement  of  furnishing  the  proofs 
was  waived  by  the  refusal  of  the  local 
organization  to  act  and  its  denial  of 
liability.  The  court  said:  "The  evi- 
dence discloses  the  bare  fact  that  the 
supreme  recorder  forwarded  blank 
forms  of  proof,  presumably  to  the 
local  recordeir.  Nothing  more  on  the 
part  of  the  association.  The  tes- 
timony of  the  claimant  that  he  applied 
to  the  local  recorder  for  the  proper 
blanks  and  was  unable  to  obtain  them 
is  undisputed.  The  officers  of  the  as- 
sociation, so  far  as  the  record  shows, 
neither  took  any  steps  themselves  ts 
have  the  proofs  prepared,  nor  gave  th« 
claimant  any  opportunity  to  do  as. 
.  .  .  Upon  the  facts  shown  by  the 
evidence,  the  contention  of  the  appel- 
lant that  the  claim  of  the  respondent 
is  barred  as  a  matter  of  law  because  he 
failed  to  furnish  proofs  in  the  pre- 
scribed form  cannot  be  sustained." 

In  Winter  v.  Supreme  Lodge,  K.  P. 
(1902)  96  Mo.  App.  1,  69  S.  W.  662. 
an  action  to  recover  on  a  certificate  of 
membership  issued  by  defendant  as- 
sociation in  which  plaintiff  was  named 
as  beneficiary,  it  was  shown  that  a 
by-law  provided  that  proofs  of  death 
should  be  made  on  blank  forms  secured 
from  the  board  of  control.  The  in- 
sured disappeared,  and  when  the  ben- 
eficiary became  convinced  of  his  death 
he  applied  to  the  local  organization 
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for  blank  forms  which  were  refused. 
It  was  held  that  the  association  had 
waived  the  proofs  of  death. 

A  waiver  of  proofs  of  death  was 
held  to  have  been  made  in  Miller  v. 
Sovereign  Camp,  W.  W.  (1909)  140 
WiB.  505,  28  L.R.A.(N.S.)  178, 138  Am. 
St  Rep.  1095,  122  N.  W.  .1126,  an 
action  to  recover  a  death  benefit, 
the  insured  having  been  absent  for 
seven  years.  The  by-laws  provided 
that  notice  should  be  given  the 
secretary  of  the  local  chapter,  who 
should  thereupon  send  for  blank  forms 
for  proofs  of  death.  The  plaintiff  gave 
notice  to  the  secretary  and  requested 
that  oHicer  to  obtain  the  necessary 
forms,  which  he  refused  to  do.  The 
court  said:  "In  refusing  to  send  the 
blanks,  an  officer  of  the  defendant,  pre- 
sumably duly  authorized,  stated  that 
proof  of  absence  could  not  be  received 
as  proof  of  death,  and  that  the  validity 
of  the  claim  made  could  not  be  recog- 
nized unless  actual  death  could  be 
shown.  The  defendant,  no  doubt  in 
conformity  with  the  provisions  of  its 
constitution,  had  blanks  upon  which  to 
make  proofs  of  death  that  would  be 
satisfactory  to  it  The  plaintiff  could 
hardly  he  expected  to  know  what  was 
required,  in  this  regard.  There  was  a 
denial  of  liability,  if  plaintiff  proposed 
te  rely  on  the  presumption  of  death 
resulting  from  absence.  Under  these 
eireumstances,  the  defoidant  waived 
its  right  to  insist  on  proofs  of  death  as 
a  condition  precedent  to  the  beginning 
of  suit" 

In  Page  v.  Modem  Woodmen  (1916) 
162  Wis.  259,  L.R.A.191GF,  488,  156  N. 
W.  187,  Ann.  Cas.  1918D,  756,  it  was 
held  that  the  action  of  the  local  organ- 
ization in  refusing  to  send  for  blank 
forms  for  proofs  of  death  constituted 
a  waiver  of  defendant's  provision  that 
such  proof  be  furnished.  The  insured 
had  disappeared  and  had  not  been 
heard  from  for  a  period  of  seven  years 
when  the  beneficiary  requested  the 
local  organization  to  send  for  the  nec- 
essary forms.  The  court  said:  "Upon 
the  facts  shown,  the  court  correctly 
held  that  defendant's  refusal,  through 
Its  olHeeTB,  to  furnish  plaintiff  blanks 
for  proof  of  death  upon  her  request, 
and  notice  of  Page's  presumed  death 


by  reason  of  his  not  having  been  heard 
from  for  over  seven  years,  constituted 
a  waiver  of  the  defendant's  require- 
ment that  proof  of  death  shall  be  made 
on  blanks  to  be  furnished  by  defend- 
ant before  action  can  be  brought  to 
recover  on  the  benefit  certificate." 

b.  failure  to  make  proofs  of  death. 

The  by-laws  of  some  mutual  benefit 
societies  provide  that  the  proofs  of 
death  or  injury  are  to  be  made  out  by 
the  subordinate  lodge  and  forwarded 
to  the  supreme  body.  In  such  case  no 
duty  rests  on  the  beneficiary  to  furnish 
the  proofs,  and  if  the  local  body  neg- 
lects or  refuses  to  make  them,  they 
are  waived.  Murphy  v.  Independent 
Order,  S.  D.  J.  A.  (1900)  77  Miss.  830, 
60  L.R.A.  111,  27  So.  624;  Anderson  v. 
Supreme  Council,  0.  C.  F.  (1892)  186 
N.  Y.  107.  81  N.  E.  1092. 

In  Murphy  v.  Independent  Order,  S. 
D.  J.  A.  (Miss.)  supra,  the  action  was 
to  recover  on  a. benefit  certificate.  The 
by-laws  provided  that  proofs  of  death 
were  to  be  furnished  by  the  officers  of 
the  local  organization,  and  on  the 
death  of  the  insured  the  plaintiff  de- 
manded that  such  proofs  should  be 
made  out  but  the  officers  refused  the 
request,  denying  all  liability.  It  was 
held  that  their  action  was  a  waiver  by 
the  association,  which  could  not  later 
avoid  payment  because  proofs  of 
death  had  not  been  furnished,  or  be- 
cause the  proofs  as  furnished  were  ir- 
regular. The  court  said:  "It  is  said 
that  the  proof  of  death  was  not  made 
by  the  proper  officers,  nor  in  the  proper 
mode.  The  appellant  did  all  she  could. 
The  officers  required  by  the  constitu- 
tion to  make  it  out  and  forward  it  re- 
fused to  do  so.  It  cannot  be  that  a 
wilful  failure  of  these  officers  to  do 
their  duty  in  the  matter  can  cause  a 
forfeiture  of  appellant's  rights,  she  not 
being  in  fault." 

In  Anderson  v.  Supreme  Council,  0. 
C.  F.  (N.  Y.)  supra,  it  appeared  that 
the  procedure  in  presenting  claims  for 
death  benefits  was  for  the  subordinate 
council  of  the  local  chapter  to  investi- 
gate and  forward  proofs  of  death  to 
the  supreme  council.  No  duty  was 
imposed  on  the  beneficiary  to  present 
proofs  of  death.  The  plaintiff,  the 
beneficiary  under  a  certificate,  called 
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on  the  secretary  of  the  subordinate  or 
local  council,  and  he  assured  her 
everything  would  be  all  right.  The 
court  held  that  under  the  circum- 
stances there  had  been  a  waiver  by 
the  local  council  of  the  requirement 
for  proofs  of  loss,  and  no  further  duty 
devolved  on  the  plaintiff.  The  court 
said:  "We  think  it  is  reasonably 
clear,  from  an  examination  of  the 
scheme  for  the  administration  of  the 
relief  fund  and  of  the  laws  governing 
the  pajonent  of  death  claims,  that  no 
duty  is  cast  upon  a  claimant  to  fur- 
nish proofs  of  death  as  a  prerequisite 
to  maintaining  an  action  on  the  cer- 
tificate, and  that  the  plaintiff  was  not 
required  to  do  more  than  to  notify  the 
officers  of  the  subordinate  council  of 
her  husband's  death.  The  duty  was 
therefore  cast  upon  the  council  to 
make  the  investigation  and  proofs  for 
the  information  of  the  supreme  coun- 
cil." 

o.  Dental  of  meniberrihip. 

It  is  well  established  that,  where  the 
local  organization  denies  that  the  in- 
sured was  a  member  because  of  his 
failure  to  pay  an  assessment  or  pre- 
mium, the  representatives  of  the  in- 
sured are  not  required  to  furnish 
proofs  of  death  or  injury,  and  a  failure 
to  do  so  does  not  bar  a  recovery.  Order 
of  Chosen  Friends  v.  Austerlitz  (1898) 
75  111.  App.  74;  United  Brotherhood,  C. 
&  J.  V.  Fortin  (1903)  107  111.  App.  306; 
Ancient  Order  of  Pyramids  v.  Drake 
(1903)  66  Kan.  538,  72  Pac.  239;  Muel- 
ler v.  Grand  Grove,  U.  A.  0.  D.  (1897) 
69  Minn.  286,  72  N.  W.  48;  Barrett  v. 
Grand  Lodge.  A.  0.  U.  W.  (1909)  68 
Misc.  429, 117  N.  Y.  Supp.  125. 

In  Order  of  Chosen  Friends  t.  Aus- 
terlitz (III.)  supra,  it  appeared  that 
the  by-laws  of  an  association  provided 
that  the  subordinate  council  should 
immediately  forward  to  the  supreme 
recorder  a  notice  of  a  member's  death. 
The  subordinate  council  denied  any 
liability  on  the  ground  of  the  nonpay- 
ment of  assessments,  and  refused  to 
forward  notice  of  the  death  of  the  in- 
sured, although  it  was  informed  of  the 
fact.  The  court  held  that  this  action 
by  the  local  organization  was  a  waiver 
of  the  requirement  of  proofs  of  death. 

In  United  Brotherhood,  C.  &  J.  v. 


Fortin  (1903)  107  UL  App.  806,  an  ac- 
tion was  brought  to  recover  a  death 
benefit.  The  insurer  denied  liability 
on  the  ground  that  deceased  was  not 
in  good  standing,  by  reason  of  his  non- 
payment of  dues.  The  beneficiary's 
testimony  showed  that  she  consulted 
with  the  financial  secretary  of  the 
local  union  as  to  proofs  of  death,  and 
he  denied  all  liability  of  the  associa- 
tion. The  secretary  was  the  agent  of 
the  local  union  in  respect  to  death 
claims,  assessments,  and  proofs  of  loss. 
The  court  held  that  his  action  waived 
the  requirement  of  proofs  of  death 
and  said :  "In  short,  he  was  the  finan- 
cial accountant  standing  between  the 
member  and  the  union,  charged  with 
the  duty  of  protecting  the  rights  of 
each.  Defendant  in  error  had  no  right 
to  intrude  herself  into  a  meeting  of 
the  local  union  for  the  purpose  of  pre- 
senting her  claim.  She  must  be  con- 
tent to  lay  the  same  before  some  one 
of  its  officers  who  bad  authority  to  re- 
ceive it.  In  our  opinion,  the  financial 
secretary  is  that  officer,  and  that,  by 
his  denial  of  all  liability,  she  was  ex- 
cused from  the  necessity  of  presenting 
such  certificate.  The  agent  of  such  a 
corporation,  charged  with  the  duty  of 
receiving  proofs  of  death,  prima  facie, 
has  the  power  to  waive  the  liresenta- 
tion  of  such  proofs  by  refusing  to  rec- 
ognize any  liability  upon  the  part  of 
his  principal." 

In  Ancient  Order  of  Pyramids  v. 
Drake  (1903)  66  Kan.  538,  72  Pac.  239, 
the  by-laws  governing  the  benefit  cer- 
tificates sued  on  provided  that  on  the 
death  of  a  member  the  scribe  of  the 
local  council  should  notify  the  royal 
Qcribe,  and  the  latter  should  thereupon 
furnish  blank  forms  for  proofs  of 
death.  The  association  denied  any 
liability  on  the  ground  that  the  de- 
ceased had  forfeited  his  membership 
by  reason  of  nonpayment  of  assess- 
ments, and  it  refused  to  send  notice 
to  the  royal  scribe  to  obtain  the 
blank  form  for  proofs  of  death.  The 
court  held  that  this  action  was  a 
waiver  of  the  provision  requiring 
proofs  of  death  and  said:  "The 
evidence  shows  that  plaintiff  made 
strenuous  but  unsuccessful  efforts  to 
procure  blanks  upon  which  to  make 
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proofs  of  death.  Demands  were  made 
upon  the  scribe  and  upon  the  royal 
scribe  for  such  blanks,  and  the  de- 
mands were  refused.  .  .  .  Our  at- 
tention has  not  been  called  to  any  ac- 
tion in  this  connection  that  plaintiffs 
could  reasonably  have  been  expected 
to  take  that  they  did  not  take.  Under 
such  circumstances  the  failure  of 
plaintiffs  to  comply  more  strictly  with 
the  by-laws  cannot  avail  the  defend- 
ants." 

In  Mueller  v.  Grand  Grove,  U.  A,  0. 
D.  (1897)  69  Minn.  236,  72  N.  W.  48, 
it  appeared  that  the  by-laws  of  the 
defendant  society  provided  for  pay- 
ment of  death  benefits  withim  nine^ 
days  after  presentation  of  proof  of 
death.  Subsequent  to  the  insured's 
death  a  letter  was  sent  to  defendant's 
secretary,  giving  notice  of  the  death 
and  requesting  the  necessary  forms  for 
proofs  of  death.  These  were  refus'ed 
by  the  secretary,  since  the  subordinate 
grove  contended  that  the  insured  had 
been  dropped  for  nonpayment  of  as- 
sessments. The  court  held  that  tire 
neglect  or  refusal  of  the  subordinate 
grove  to  send  the  blank  forms  was  a 
waiver  of  the  provisions  of  the  by-laws 
requiring  proofs  of  death,  but  that  the 
letter  was  sufBcient  notice  and  proof 
of  death. 

In  Barrett  v.  Girand  Lodge,  A.  0.  V. 
W.  (1909)  63  Misc.  429, 117  N.Y.  Supp. 
125,  it  appeared  that  the  defendant  or- 
ganization adopted  a  by-law  prohibit- 
ing its  members  from  engaging  in  the 
liquor  business,  and  subsequent  to  the 
adoption  of  the  by-law  the  local  lodge 
refused  to  receive  premiums  from  the 
insured,  because  he  was  so  engaged. 
Shortly  after  tiiie  refusal  to  accept  the 
premiums  the  insured  died,  and  the 
beneficiary  sued  to  recover  the  amount 
due,  but  no  notice  of  death  was  given 
or  proofs  of  death  filed.  It  was  held 
that  the  local  organization,  by  refus- 
ing the  premiums,  denied  all  liability 
and  waived  the  right  to  be  given  notice 
of  death. 

II.  Aeta  not  congtltuHng  reaiver  by  sMb- 
ordtnate  lodge. 

Proofs  of  death  were  held  not  to 
have  been  waived  in  Allman  v.  United 
(Commercial  Travelers  (1919)  —  Mo. 
— ,  213  S.  W.  429,  wherein  it  appeared 


that  the  constitution  of  the  defendant 
organization  provided  that  notice  of 
death  should  be  given  to  the  defend- 
ant within  ten  days  after  death,  and 
proofs  should  be  filed  within  sixty  days 
thereafter,  and  that  "no  officer,  mem- 
ber, or  agent  of  any  subordinate, 
grand,  or  the  supreme  council  of  this 
order  is  authorized  or  permitted  to 
waive  any  of  the  provisions  of  the  con- 
stitution of  thi^  order."  The  notice 
was  not  given  within  the  ten  days,  and 
after  the  forfeiture  of  the  certificate 
the  local  organization  obtained  an  af- 
fidavit from  the  plaintiff  as  to  what 
had  occurred  prior  to  her  husband's 
death.  Subsequent  to  this  the  local 
organization  attempted  to  compromise 
the  claim  with  the  plaintiff,  but  both 
of  these  actions  were  unauthorized  by 
the  supreme  council.  The  court  held 
that  these  acts  of  the  local  organiza- 
tion did  not  amount  to  a  waiver,  since 
the  constitution  denied  the  right  to  a 
subordinate  order  to  waive  the  pro- 
vision respecting  notice  and  proofs  of 
death.  The  court  said:  "By  the  con- 
tract itself  it  is  provided  that  the  fail- 
ure to  give  the  notice  required  thereby 
shall  work  an  inunediate  forfeiture. 
There  is  no  ambiguity  in  the  language. 
The  parties  had  the  power  to  give  this 
effect  to  the  violation  of  the  provision 
for  notice ;  and,  since  they  have  given 
it  this  effect,  this  court  can  no  more 
strike  this  stipulation  from  the  con- 
tract than  it  could  insert  it  had  the 
parties  omitted  it.  .  .  .  The  con- 
stitution of  the  order  provides  that  no 
officer,  member,  or  agent  of  any  sub- 
ordinate council  can  waive  any  provi- 
sions of  the  constitution  of  the  order 
relating  to  insurance.  This  is  a  part 
of  the  contract  sued  on,  and  is  a  val- 
id stipulation.  ;  .  .  It  follows  that 
neither  the  evidence  of  the  attendance 
of  members  of  the  local  council  at 
AUman's  funeral,  nor  Gretting's  leiter 
to  respondent,  was  competent  upon 
the  question  of  i^aiver." 

In  the  reported  case  (LOVB  v.  MOD- 
ERN Woodmen,  ante,  531)  it  appeared 
that  the  secretary  of  the  local  organi- 
zation had  authority  to  receive  and 
transmit  assessments  and  to  furnish 
blanks  for  proofs  of  death.    It  is  held 
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that  the  oflScer  having  such  powers 
could  not  waive  proofs  of  death  by 
denying  liability,  as  neither  he  nor 


the  local  camp  had  authority  to  ad- 
just or  determine  the  legality  of  tlM 
claim.  E.  a  B. 


SPIEGEL'S  HOUSE  FURNISHING  COMPANY,  Plff.  in  Certiormrl, 

V. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  aL 

lUinoia  Supreme  Court— June  IS,  1919. 
(288  111.  422,  123  N.  E.  606.) 

Evidence  —  verdict  of  coroner's  jury. 

1.  The  verdict  of  a  coroner's  jury  as  to  the  cause  of  death  of  an  em- 
ployee is  not  admissible  in  evidence  in  a  proceeding  to  secure  compen- 
sation for  his  death  under  the  Workmen's  Compensation  Act. 

ISee  note  on  this  question  beginning  on  page  548.] 

—  hearsay  —  statement  as  to  cause  of 
death. 

2.  Testimony  of  witnesses  as  to  what 
an  employee  dying  from  injury  told 
tliem  as  to  the  cause  of  the  injury  is 


incompetent  in  an  action  to  recover 
compensation  for  his  death,  because 

[See  io  R.  C.  L.  968,  986.] 
Workmen's  compensation  —  review  hf 
conrt  —  lack  of  evidence. 

8.  An  order  of  the  industrial  acci« 
dent  board  awarding  compensation  un- 
der the  Workmen's  Compensation  Act 
cannot  be  reviewed  by  tbe  courts  for 
insufficiency  of  evidence  unless  there  is 
no  competent  evidence  in  the  record 
tending  to  support  the  order. 

Evidence  —  Judgment  —  against  one 
not  party. 
4.  A    judgment    is    not   admissible 


against  a  litigant,  either  as  res  Judi- 
cata or  as  an  estoppel  by  verdict,  unless 
he  was  a  party  to  it. 

[See  10  R.  C.  L.  1116;  16  R.  a  L. 
1012.] 
•—  testimony  in  other  snit. 

6.  The  testimony  of  a  witness  ia  a 
suit  prosecuted  to  final  judgment  is  not 
admissible  against  any  third  person  in 
another  suit  who  was  not  a  party  to 
such  judgment. 

[See  10  R.  C.  L.  970.] 
Judgment  —  stare  decisis  —  diaage 

of  rule. 

6.  Rulings  on  the  admissibility  of 
certain  documents  in  evidence  should  be 
changed  when  the  ends  of  justice  and 
the  public  good  will  be  better  served  ^f 
the  change. 

[See  7  R.  C.  L.  1008.] 


Cebtiobabi  to  the  Circuit  Court  for  Cook  County  (Torrison,  J.)  to 
review  a  judgment  afilrming  an  award  of  the  Industrial  Commission  ia 
favor  of  applicant  in  a  proceeding  by  her  under  the  Workmen's  Compen- 
sation Act  to  recover  for  the  death  of  her  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Frank  M.  Cox  and  Albert  N.  Whether  or  not  there  is  any  oonipe- 
Powell,  for  plaintiff  in  certiorari:  tent  evidence  in  this  record  to  support 


The  burden  is  on  the  apidicant  to 
prove  by  the  greater  weight  of  com- 
petent testimony  that  the  injury  arose 
out  of  and  in  the  course  of  the  employ- 
ment. 

Chicago  &  A.  R.  Co.  v.  Industrial  Bd. 
274  IlL  336,  113  N.  E.  629;  Squire- 
Dingee  Co.  v.  Industrial  Bd.  281  IlL 
369,  117  N.  E.  1031. 


the  award  is  a  question  of  law  to  be 
passed  upon  by  this  court. 

Parker-Washington  Co.  v.  Industrial 
Bd.  274  111.  498,  113  N.  E.  976;  North- 
ern Illinois  Light  &  Traction  Co.  v. 
Industrial  Bd.  279  111.  565,  117  N.  E. 
95;  Chicago  Dry  Kiln  Co.  v.  Industrial 
Bd.  276  111.  556,  114  N.  E.  1009,  Ann. 
Gas.  1918B,  646;  H.  6.  Goelits  Co.  v. 
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Industrial  Bd.  278  III.  168,  115  N.  E. 
855;  Big  Muddy  Coal  &  I.  Co.  v.  In- 
dustrial Bd.  279  111.  237,  116  N.  E.  662. 

If  the  award  in  this  case  is  "founded 
en  hearsay  or  other  iihproper  or  insulB- 
eient  evidence,  it  was  the  duty  of  the 
eireait  court  on  certiorari  to  remand 
ttie  proceeding  to  the  Industrial  Board 
for  proper  proceedings." 

Victor  Chemical  Works  v.  Industrial 
Bd.  274  HI.  11. 113  N.  E.  173.  Ann.  Caa. 
1918B,  627;  Ohio  Bldg.  Safety  Vault 
Co.  T.  Industrial  Bd.  277  111.  96,  116  N. 
E.  149,  14  N.  C.  C.  A.  224. 

Statements  of  deceased  relating  to 
tiie  cause  of  his  injury  are  not  com- 
petent evidttice. 

Peoria  Cordage  Co.  v.  Industrial  Bd. 
284  lU.  90,  LJtUL1918B,  822,  119  N.  B. 
996,  17  N.  C.  C.  A.  245;  Morris  ft  Co. 
▼.  Industrial  Bd.  284  IlL  67,  L.R.A. 
1918E.  919,  119  N.  E.  944;  Chicago  & 
A.  R.  Co.  V.  Industrial  Bd.  274  111.  336, 
113  N.  E.  629;  Chicago  Packing  Co.  v. 
Industrial  Bd.  282  lU.  497,  118  N.  E. 
727. 

Unless  by  an  inquiry  the  circum- 
stances indicate  to  the  coroner  that  the 
deceased  came  to  his  death  by  violence, 
casualty,  or  any  undue  means,  he  has 
no  authority  to  hold  an  inquest  on  the 
body. 

Peoria  Cordage  Co.  v.  Industrial  Bd. 
supra ;  Albaugh-Dover  Co.  v.  Industrial 
Bd.  278  111.  179,  115  N.  E.  834;  Morris 
&  Co.  V.  Industrial  Bd.  284  111.  67, 
L.R.A.1918E,  919,  119  N.  E.  944. 

It  is  not  within  the  province  of  a 
coroner's  jury  to  fix  liability  of  anyone, 
growing  out  of  the  death  of  an  injured 
person,  except  so  far  as  the  finding  re- 
quired by  the  statute  to  be  made  may 
have  such  effect 

Ibid. ;  Novitsky  v.  Knickerbocker  Ice 
Co.  276  ni.  102,  114  N.  E.  545;  Devine 
V.  Brunswick-Balke-Collender  Co.  270 
ni.  504, 110  N.  E.  780,  Ann,  Cas.  1917B, 
887. 

The  verdict  of  a  coroner's  jury  act- 
ing within  its  statutory  powers  is  com- 
petent evidence;  but  it  is  only  prima 
facie,  and  not  conclusive. 

Novitsky  V.  Knickerbocker  Ice  Co. 
276  lU.  102,  114  N.  E.  545;  United 
States  L.  Ins.  Co.  v.  Vocke  (United 
States  L.  Ins.  Co.  v.  Kielgast)  129  III. 
667,  6  L.R.A.  65,  22  N.  B.  467;  Armour 
ft  Co.  V.  Industrial  Bd.  273  111.  590,  113 
N.  E.  188;  Morris  ft  Co.  v.  Industrial 
Bd.  284  111.  67,  L.RJL1918E,  919,  119 
N.  B.  944 ;  Peoria  Cordage  Co.  v.  Indus- 
trial Bd.  284  111.  90,  L.R.A.1918E,  822, 
119  N.  B.  996,  17  N.  C.  C.  A.  245;  De- 


vine  V.  Brunswick-Balke-Collender  Co. 
270  m.  504,  110  N.  E.  780,  Ann.  Cas. 
1917B,  887;  Foster  v.  Shepherd,  268 
IlL  164,  46  L.RJ^.(N.S.)  167, 101  N.  E. 
411,  Ann.  Cas.  1914B,  572. 

Petitioner  had  the  right  to  impeach 
the  verdict  in  question  by  showing  that 
it  was  based  exclusively  upon  hearsay. 

Peoria  Cordage  Co.  v.  Industrial  Bd. 
284  IlL  90,  L.R.A.1918E,  822,  119  N. 
E.  996,  17  N.  C.  C.  A.  245. 

The  testimony  of  a  witness  given  at 
an  inquest  may  be  used  to  impeach  his 
testimony  in  a  suit  at  law  involving  the 
same  subject-matter. 

Knights  Templars  ft  M.  Life  Indem- 
nity Co.  V.  Crayton,  209  111.  650,  70  N. 
E.  1066;  Park  v.  Modern  Woodmen,  181 
HL  223,  64  N.  E.  932;  Consolidated  Ice 
Mach.  Co.  V.  Keifer,  134  111.  481.  10 
L.RJI.  696,  23  Am.  St  Rep.  688.  25  N. 
E.  799;  Chicago  City  R.  Co.  v.  Mc- 
Laughlin, 146  IIL  363,  34  N.  E.  796; 
United  States  L.  Ins.  Co.  v.  Vocke 
(United  States  L.  Ins.^Co.  v.  Kielgast) 
129  lU.  567,  6  L.R.A.  66,  22  N.  E.  467. 

Mr.  Norman  G.  CoIUbb,  for  defend- 
ants in  certiorari : 

If  it  appears  from  the  record  that 
there  is  any  competent  evidence  to  sup- 
port the  finding  of  the  Industrial  Com- 
mission, the  said  finding  is  conclusive. 

Big  Muddy  Coal  &  I.  Co.  v.  Indus- 
trial Bd.  279  111.  235,  116  N.  E.  662. 

The  coroner's  verdict  is  competent 
evidence  in  a  proceeding  under  the 
Workmen's  Compensation  Act,  and  is 
prima  facie  evidence,  tending  to  prove 
the  cause  of  death,  of  the  facts  therein 
recited,  showing  that  the  deceased  re- 
ceived his  injury  in  the  course  of  his 
employment. 

Armour  ft  Co.  v.  Industrial  Bd.  278 
HL  590,  113  N.  E.  138;  Morris  &  Co. 
V.  Industrial  Bd.  284  IlL  67,  L.R.A. 
1918E,  919,  119  N.  E.  944;  Devine  v. 
Brunswick-Balke-Collender  Co.  270  111. 
504,  110  N.  E.  780,  Ann.  Cas.  1917B, 
887;  Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  IlL  96,  116  N.  E.  149, 
14  N.  C.  C.  A.  224. 

The  findings  contained  in  the  coro- 
ner's verdict  are  not  contrary  to  or  out- 
side the  statutory  functions  of  the 
coroner's  jury. 

Armour  ft  Co.  ▼.  Industrial  Bd.  su- 
pra; Morris  &  Co.  v.  Industrial  Bd.  284 
111.  67,  L.R.A.1918E,  919,  119  N.  E. 
944. 

.  The  coroner's  verdict  is  not  subject 
to  collateral  attack  by  showing  that 
there  was  no  competent  evidence  to  sus- 
tain it. 
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Harris  v.  Lester,  80  111.  807;  Kern  v. 
Strasberger,  71  111.  303;  Thomson  ▼. 
Morris,  57  111.  333;  Goudy  v.  Hall,  80 
111.  109;  Kanorowski  v.  People,  113  UL 
App.  468;  23  Cyc  1062. 

The  depositions  taken  at  the  coroner's 
inquest  were  not  competent  evidence. 

Knights  Templars  &  M.  Life  Indem- 
nity Co.  V.  Crayton,  209  111.  650,  70  N. 
E.  1066. 

Declarations  made  by  deceased  to  his 
attending  physician  in  so  far  as  tiiey 
related  to  the  injury  to  his  arm,  his 
Buffering,  sjanptoms,  and  the  like,  were 
competent  evidence. 

Chicago  &  A.  R.  Co.  v.  Industrial  Bd. 
274  111.336,  lis  N.  E.  629. 

The  fact  that  the  injuries  arose  out 
of  and  in  the  course  of  emplojrment  may 
be  shown  by  circumstantial  evidence. 

Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  IlL  96,  115  N.  E.  149, 
14  N.  C.  C.  A.  224;  Peoria  R.  Terminal 
Co.  V.  Industrial  Bd.  279  111.  852,  116 
N.  E.  651,  15  N*C.  C.  A.  632. 

Duncan,  J.,  delivered  the  opinion 
of  the  court: 

The  circuit  court  of  Cook  county 
confirmed  an  award  by  the  Indus- 
trial Commission  under  the  Work- 
men's Compensation  Act  (Kurd's 
Rev.  Stat.  1917,  chap.  48,  §§ 
126-152h),  on  the  application  of 
Katherine  Jarrett  Cloyes,  adminis- 
tratrix of  the  estate  of  Harry  J. 
Cloyes,  deceased,  and  certified  that 
the  cause,  in  its  opinion,  is  one  to  be 
reviewed  by  this  court. 

The  evidence  produced  before  the 
Industrial  Commission  was  in  sub- 
stance the  following:  Harry  J. 
Cloyes  was  a  regular  employee  of 
Spiegel's  House  Furnishing  Com- 
pany. The  last  day  he  worked  for 
his  employer  was  Tuesday,  June  20, 
1916.  The  next  day  he  was  not  feel- 
ing well,  and  remained  at  his  home 
and  took  medicine  for  a  cold.  He 
had  fever,  his  temperature  being 
about  100  degrees,  and  it  so  con- 
tinued until  Thursday,  when  a  phy- 
sician was  called  for  the  first  time. 
The  physician  thought  probably  that 
he  had  "grippe,"  but  called  again  on 
Friday,  when  Cloyes  showed  him  an 
abrasion  on  his  arm,  over  which  a 
scab  had  formed  about  the  size  of  a 
nickel,  and  there  was  a  slight  red- 
ness of  the  skin  around  the  scab. 


The  doctor  did  not  that  day  attrib- 
ute the  condition  of  his  patient  to 
the  injury  on  his  arm.  On  Satur- 
day the  doctor  found  the  skin 
around  the  scab  was  much  redder  in 
appearance  and  that  it  had  spread 
in  every  direction.  He  testified  that 
it  was  apparent  that  the  injury  was 
caused  l^  an  external  blow,  and  that 
the  trouble  was  infection  from  the 
injury  on  the  arm,  and  that  the  arm. 
was  swollen;  that  on  Sunday  the 
patient's  condition  was  worse,  and 
continued  to  grow  worse  until  Mon- 
day, when  he  was  sent  to  a  hoq>itaI 
and  an  operation  was  perform^  on 
^e  same  day;  that  he  died  two 
hours  after  the  operation,  and  tliat 
his  death  was  caused  by  septicemia, 
produced  by  infection  of  the  wound. 

No  one  saw  Cloyes  receive  tiie  in- 
jury, and  he  did  not  tell  his  employ- 
er or  any  of  his  fellow  employees 
^bout  receiving  it.  The  only  proof 
that  the  injury  arose  out  of  and  in 
the  course  of  his  employment  was 
(1)  the  testimony  of  his  widow  and 
of  his  physician  that  he  told  them  he 
received  his  injury  at  his  employer's 
store,  while  passing  through  a  nar- 
row aisle,  while  showing  customers 
goods  in  plaintiff  in  error's  store, 
and  by  striking  his  arm,  just  above 
the  elbow,  against  the  sharp  comer 
of  a  dresser;  and  (2)  the  coroner's 
verdict  reciting  that  Cloyes  came  to 
his  death  June  26,  1916,  from 
septicemia,  due  to  an  infected 
wound  of  the  right  arm,  received  at 
Spiegel's  House  Furnishing  Com- 
pany while  in  the  employ  of  said 
company  as  a  salesman,  by  striking 
his  arm  against  a  dresser.  Plain- 
tiff in  error  objected  tothe  evidence 
of  the  widow  and  the  physician  and 
the  coroner's  verdict  as  hearsay  evi- 
dence and  as  incompetent. 

Cloyes  left  surviving  him  as  de- 
pendents a  minor  son  and  his  widow. 
He  and  plaintiff  in  error  were  both 
operating  under  the  Compensation 
Act,  and  his  widow  gave  iriaintiff 
in  error  notice  in  apt  time  that 
Cloyes  claimed  to  be  injured  and  the 
time  and  manner  that  he  claimed  to 
be  injured. 

The  -plaintiff  in  error  offered  the. 
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transcript  of  the  testimony  taken 
before  the  coroner's  jury  for  the  sole 
purpose  of  showing  that  the  verdict 
vas  based  on  the  same  hearsay  evi- 
dence of  the  same  witnesses  heard 
before  the  Industrial  Commission, 
and  on  no  other  testimony.  That 
erictence  clearly  proved  its  conten- 
tion  that  it  was  hearsay  testimony, 
and  the  same,  in  substance,  as  the 
evidence  of  the  widow  and  the  phy- 
sician, which  was  objected  to  as 
hearsay  and  as  incompetent. 

The  sole  question  raised  in  this 
ease  is  whether  or  not  there  is  any 
eompetent  evidence  in  the  record 
showing  that  the  death  of  Cloyes 
was  caused  by  an  injury  which 
arose  out  of  and  in  the  course  of  his 
employment.  The  oral  testimony 
bearing-  upon  that  question,  heard 
before  the  arbitrator,  and  the  In- 
dustrial Commission  over  the  plain- 
tiff in  error's  objection,  was  hear- 
say and  incompetent.  That  testi- 
mony consisted   of 


k^iUi^  statements    of    the 

^^ota^tlT  "Witnesses  of  what 
the  deceased  told 
them  about  whoi,  where,  and  how  he 
received  the  injury,  and  what  he 
vas  doing  at  that  time.  No  one 
testified  who  had  any  knowledge  of 
tiiose  facts,  except  from  the  state- 
ments made  to  them  by  the  deceased. 
Declarations  made  by  one  injured  to 
bis  attendinsT  phjnsician  are  admis- 
sible when  they  relate  to  the  part  of 
his  body  injured,  his  suffering:, 
symptoms,  and  the  like,  but  not  if 
th^  relate  to  the  cause  of  the  in- 
jury. This  rule  is  more  rigorously 
enforced  when  applied  to  lay  wit- 
nesses. Chicago  &  A.  B.  Co.  v.  In- 
dustrial Bd.  274  III.  336,  113  N.  E. 
629. 

If  the  coroner's  verdict  in  this 
case  is  held  to  be  competent  evi- 
dence, it  is  as  clear  as  any  proposi- 
tion can  well  be  made  that  plaintiff 
in  error  is  to  be  held  liaUe  upon  the 
declarations  of  Caoyes,  now  de- 
ceased, made  at  a  time  when  he  was 
a  reai  party  in  interest  and  in  his 
own  interest,  and  without  the  sanc- 
tion of  an  oath,  and  under  circum-' 
itanoes  titiat  the  declarations  could 


jiot  possibly  be  met  or  refuted  by 
plaintiff  in  error  by  other  evidence, 
or    even    by    the   right   of  cross- 
examination,    lliis  is  so  because  the 
circuit  court  and  this  court,  under 
our    Compensation  Act,    can    only 
pass    upon  questions    of  law,  and 
cannot  reverse  the  order  of  the  In- 
dustrial   Commission    for    insuffi- 
ciency of  tlie  evi-  -^  , 
dence,  unless  we  can  p«M!ut?S-r1?'"* 
say  that  tiiere  is  no  JJjron^^S::!-;. 
competent  evidence 
in  the  record  tending  to  support 
such  order.    It  is  equally  clear  that 
there  was  no  competent  evidence 
before  the  coroner's  jury  or  the  In- 
dustrial   Conunission    showing    or 
tending  to  show  that  the  injury  tp 
the  deceased  arose  out  of  and  in  the 
course  of  his  employment,  unless  we 
hold  that  the  unsupported  verdict  of 
the  coroner's  jury  is  competent  evi- 
dence for  such  purpose.     Plaintiff 
in  error  was  not  a  party  to  the  pro- 
ceedings before  the  coroner's  jury, 
was  not  present  and  had  no  right 
to  be  present  or  represented  in  that 
proceeding,  had  no  choice  or  right 
of  choice  in  the  selection  of  the  jury, 
did  not  cross-examine  and  had  no 
right  to  cross-examine  the  witnesses 
before  that  jury,  or  to  contradict  the 
evidence  tending  to  prove  the  lia- 
bility against  it  which  it  is  claimed 
the  verdict  of  tiiat  jury  now  estab- 
lishes. To  hold  that  that  verdict  has 
that  effect  is  to  condemn  plaintiff 
in  error  vnthouta  „,„a.„^ 
hearing,  and  to  vio-  Terdict  ot 
late  the  most  ele-  «»'-"*•  '-"" 
mentary  and  sacred  rules  for  the 
administration  of  justice    between 
private  individuals,  guaranteed  by 
our  laws  and  our  Constitutions,  both 
state  and  national. 

The  injustice  and  the  out-and-out 
viciousness  of  such  a  holding  will 
more  strikingly  appear  to  all  minds, 
if  we  but  consider  that  we  may  at 
any  time  have  another  state  of  facts 
in  a  case  that  would  defeat  the 
rights  of  the  widow  and  children  of 
the  deceased  injured  employee  by  a 
similar  holding.  Let  us  suppose 
that  the  deceased  party  was  killed 
outright   by   revolving   machinery 
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while  at  work  at  his  employment, 
and  was  never  able  to  state  how  the 
injury  occurred;  that  the  superin- 
tendent of  the  employer  and  one  oth- 
er fellow  employee  were  the  only 
eyewitnesses  to  the  injury ;  that  the 
superintendent  made  declarations  of 
the  facts  that  showed  deceased  was 
not  injured  while  working  at  his 
employment,  or  by  reason  of  such 
employment,  and  died  before  he 
could  testify;  that  a  coroner's  jury 
was  impaneled,  and  the  declarations 
of  the  deceased  superintendent  were 
put  in  evidence  before  the  jury  by 
some  attorney  representing  the  em- 
plojner,  and  that  the  widow's  and 
children's  interests  were  not  there 
represented,  and  that  the  fellow 
employee  did  not  testify  before  the 
coroner's  jury,  and  that  the  coro- 
ner's jury  returned  a  verdict  that 
deceased  was  killed  by  some  other 
agency  not  connected  with  his  em- 
ployment, and  completely  exempted 
the  employer  from  all  blame  or  con- 
nection with  the  death  of  the  em- 
ployee. We  can  readily  understand 
that,  if  the  verdict  of  the  coroner's 
jury  furnishes  such  convincing 
proof  of  the  facts  therein  found  as 
is  evinced  by  this  record,  the  widow 
and  children  in  the  case  just  sup- 
posed might  be  defeated  in  the  con- 
test before  the  Industrial  Commis- 
sion by  the  introduction  of  the  coro- 
ner's verdict,  although  the  fellow 
employee  might  appear  and  testify, 
and  particularly  if  the  employer 
was  able  to  offer  the  testimony  of 
several  witnesses  whose  testimony 
tended  strongly  to  impeach  his 
evidence.  On  a  review  of  such  a 
case,  this  court  and  the  circuit  court 
would  be  powerless,  under  the  law, 
to  weigh  the  evidence  and  to  pass 
on  its  weight.  It  is  apparent  that 
the  result  of  holding  a  coroner's 
verdict  competent  evidence  in  such  a 
case  will  result  in  substituting  coro- 
ner's verdicts  and  holdings  that  the 
injury  to  the  deceased  employee 
arose  out  of  and  in  the  course  of  his 
employment  for  those  of  the  Indus- 
trial Commission,  and  in  direct  con- 
travention of  the  very  spirit  and 


express  provisions  of  the  Work- 
men's Compensation  Act. 

The  foregoing  conclusions  cast  no 
reflection  upon  the  coroner  or  his 
juries.  They  are  not  supposed  to  be 
men  educated  in  the  law.  They  do 
their  duty  as  they  understand  it. 
The  chief  blame  for  such  results 
cannot  be  placed  on  the  Industrial 
Commission.  Such  results  have  been 
made  possible  by  the  previous  hold- 
ings of  this  court,  in  many  cases  of 
various  character,  that  the  verdict 
of  a  coroner's  jury  is  admissible  in 
such  cases  between  private  citizena 
as  prima  facie  evidence  to  estaUish 
any  fact  or  facts  which  our  statute 
requires  such  juries  to  find  when 
impaneled  by  the  coroner,  if  such 
fact  or  facte  are  material  in  the  trial 
of  such  cases.  Our  statute  requires 
that  every  coroner,  whenever  and  aa 
soon  as  he  knows  or  is  informed 
that  the  dead  body  of  any  person  is 
found  or  lying  within  his  county, 
supposed  to  have  come  to  his  or  her 
death  by  violence,  casualty,  or  any 
undue  means,  shall  repair  to  the 
place  where  the  dead  body  is,  take 
charge  of  the  same,  forthwith  sum- 
mon a  jury,  and  swear  them  to  dili- 
gently make  the  inquiries  required 
by  the  statute  and  to  deliver  to  him 
a  true  inquest  thereof.  The  jurors 
are  required  to  inquire  how,  in 
what  manner,  and  by  whom  or  what 
the  said  body  came  to  ite  death,  and 
of  all  the  facte  of  and  concerning 
the  same,  together  with  all  material 
circumstances  in  any  wise  related  to 
or  connected  with  said  death,  and  to 
make  up  and  sign  a  verdict  or  true 
inquest. 

For  almost  thirty  years,  as  al- 
ready indicated,  this  court  has  held 
that  the  verdict  of  the  coroner's 
jury  was  admissible  either  for  the 
plaintiff  or  the  defendant  in  a  civfl 
suit,  for  the  purpose  of  showing 
prima  facie  some  fact  or  facto  found 
by  the  jury  and  appearing  on  tba 
face  of  the  inquest,  when  the  proof 
of  such  fact  or  facts  is  material  to 
some  issue  in  the  civil  suit  We  have 
held  that  such  verdicte  were  compe- 
tent to  prove  prima  facie  suicide  of 
the  assured  in  suite  on  insurance 
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policies.  United  States  L.  Ins.  Ck). 
V.  Vocke  (United  States  L.  Ins.  Co. 
V.  Kielgast),  129  111.  557,  6  L.R.A. 
66, 22  N.  E.  467;  Grand  Lodge,  L  O. 
M.  A.  V.  Wieting,  168  111.  408,  61 
Am.  St.  Rep.  128,  48  N.  E.  69; 
Knights  Templars'  &  M.  Life  In- 
demnity Co.  V.  Crayton,  209  Dl.  550, 
70  N.  E.  1066.  In  Pyle  v.  Pyle,  158 
HI.  289,  41  N.  E.  999,  the  case  was 
a  bill  to  construe  a  will,  and  on  the 
issue  of  insanity  of  the  testator  the 
coroner's  verdict  that  testator  sui- 
cided was  held  admissible.  The  issue 
in  a  suit  for  damages  for  assault 
and  battery  was  whether  or  not  de- 
f^idant  was  guilty  of  unlawful,  wil- 
ful, and  wanton  conduct,  and  the 
holding  was  that  the  verdict  of  the 
coroner's  jury  that  the  defendant 
fired  the  shot  that  killed  the  de- 
ceased, but  was  justified  in  the  act, 
was  competent  on  that  issue.  Foster 
V.  Shepherd,  258  111.  164,  45  L.R.A. 
(N.S.)  167,  101  N.  E.  411,  Ann. 
Cas.  1914B,  572.  In  other  suits  for 
negligently  causing  death  it  has 
been  frequently  held  that  the  in- 
quest of  the  coroner  is  admissible  to 
show  prima  facie  how  and  by  what 
means  the  deceased  came  to  his 
death,  and  any  other  matter  proper- 
ly before  the  coroner  and  appearing 
on  the  face  of  the  inquest.  Novitsky 
V.  Knickerbocker  Ice  Co.  276  111.  102, 
114  N.  E.  545;  Stollery  v.  Cicero 
Street  R.  Co.  243  111.  290,  90  N.  E. 
709.  It  is  said  in  the  Novitsky  Case 
that  it  is  not  within  the  province  of 
the  coroner's  jury  to  fix  the  civil  li- 
ability of  anyone  growing  out  of  an 
accident  resulting  in  death,  except 
in  so  far  as  the  finding  required  to 
be  made  by  the  statute  may  have 
such  effect.  In  Devine  v  Brunswick- 
Balke-Collender  Co.  270  111.  504,  110 
N.  E.  780,  Ann.  Cas.  1917B,  887,  for 
negligently  causing  the  death  of  a 
child  in  driving  an  auto  truck,  the 
holding  is  that  the  verdict  of  the 
coroner's  jury,  finding  that  the 
driver  of  the  truck  "was  blameless 
for  this  unfortunate  occurrence,  and 
we  therefore  recommend  his  dis- 
charge from  further  custody,"  was 
admissible,  because  the  question 
whether  or  not  the  driver  was 
6  A.L.11.— 35, 


blameless  was  an  essential  matter 
before  the  coroner's  jury  for  their 
investigation,  and  a  proper  matter 
to  be  included  in  their  verdict. 

Under  the  Workmen's  Compensa- 
tion Act,  our  holdings  have  been 
that  the  coroner's  verdict  at  the  in- 
quest on  the  body  of  the  employee  is 
admissible  in  evidence  in  a  case  for 
compensation  for  death  of  the  em- 
ployeej  and  is  prima  facie  evidence 
tending  to  prove  the  cause  of  death 
and  of  the  facts  therein  recited, 
showing  that  the  employee  received 
his  injury  in  the  course  of  his  em- 
ployment. Armour  &  Co.  v.  Indus- 
trial Bd.  273  m.  590, 113  N.  E.  138; 
Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  m.  96,  115  N.  E. 
149,  14  N.  C.  C.  A.  224;  Morris  & 
Co.  V.  Industrial  Bd.  284  ni.  67, 
L.R.A.1918E,  919, 119  N.  E.  944.  In 
the  last  case  cited  it  is  held  that  the 
statute  made  it  the  duty  of  the  cor- 
oner to  hold  an  inquest,  when  in- 
formed that  it  was  supposed  the 
deceased  had  come  to  his  death  by 
casualty,  and  that  casualty  means 
chance,  accident,  contingency,  etc. 
In  Albaugh-Dover  Co.  v.  Industrial 
Bd.  278  111.  179,  116  N.  E.  834,  the 
holding  is  that  where  the  employee 
dies  of  tuberculosis  of  long  standing, 
and  there  is  no  supposition  that  he 
came  to  his  death  by  violence,  cas- 
ualty, or  any  undue  means,  the  cor- 
oner was  not  authorized  to  hold  an 
inquest,  and  that  the  verdict  of  the 
coroner's  jury  was  not  admissible. 
In  Peoria  Cordage  Co.  v.  Industrial 
Bd.  284  111.  90,  L.R.A.1918E,  822, 
119  N.  E.  996,  17  N.  C.  C.  A.  245, 
it  was  positively  held  that  a  finding 
by  a  coroner's  jury  that  the  death 
of  an  employee  resulted  from  an 
injury  while  in  the  discharge  of  his 
duty  as  an  employee  of  a  certain 
employer  is  beyond  the  province  of 
the  coroner's  jury.  It  was  further 
held  in  that  case  that,  in  any  case 
where  the  coroner  is  authorized  to 
act,  his  authority  is  limited  to  an 
inquiry  into  the  physical  facts,  and 
to  obtaining  evidence  for  the  appre- 
hension of  any  person  implicated  in 
the  commission  of  a  crime,  and  the 
verdict  of  his  jury  is  not  admissible 
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to  fix  civil  liability,  "except  in  so  far 
as  a  legitimate  finding  of  physical 
facts  may  have  that  effect."  It  is 
apparent  that  this  decision  is  not  in 
accord  with  the  principles  an- 
nounced and  with  the  conclusions 
reached  in  Armour  &  Co.  v.  Indus- 
trial Bd.  and  Morris  &  Co.  v.  In- 
dustrial Bd.  supra;  but  we  think 
that  the  above  holdings  in  that  case 
state  the  law  as  it  should  be,  'except 
so  far  as  it  is  qualified  by  the  above 
clause  in  quotation  marks. 

The  decisions  of  this  court  prior 
to  the  Peoria  Cordage  Co.  Case  have 
been  uniform  in  their  holdings.  The 
departure  in  that  case  from  those 
holdings  resulted  by  reason  of  the 
conclusion  of  this  court  that  our 
former  decisions  were  wrong  in 
principle,  although  uniform  and 
consistent  with  the  views  of  the 
court  therein  announced.  The  court 
is  of  the  opinion  that  it  should  be  no 
longer  the  policy  of  this  state  and 
the  holding  of  this  court  that  a 
coroner's  verdict  or  inquest  should 
be  admissible  as  evidence  in  civil 
suits  for  the  purpose  of  establishing 
personal  liability  against  any  indi- 
vidual in  cases  where  the  death  of 
any  person  is  charged^  or  to  estab- 
lish a  defense  to  such  a  suit,  or  for 
the  purpose  of  establishing  other 
issues  between  private  litigants  of 
the  nature  indicated  in  the  cases  just 
reviewed.  Therefore  all  of  the  fore- 
going cases,  and  all  other  cases  of 
this  court  containing  similar  hold- 
ings, are,  as  to  such  holdings,  ex- 
pressly overruled.  We  are  moved  to 
do  this  for  several  reasons.  A  re- 
view of  the  above  cases  clearly  dis- 
closes that  many  of  the  cases,  if  not 
all  of  them,  have  been  largely  con- 
trolled by  the  admission  in  evidence 
of  the  verdicts  of  the  coroner's  jury, 
and  in  many  of  them  such  verdicts 
have  furnished  the  sole  evidence  to 
establish  liability.  As  a  consequence 
of  such  practice  there  has  resulted 
in  this  state  a  race  and  scramble  by 
litigants  to  secure  a  favorable  cor- 
oner's verdict  that  would  influence 
or  control  in  case  a  civil  suit  should 
be  brought  to  establish  a  claim  by 
reason  of  death.    It  is  not  intimated 


here  that  plaintiffs  prosecuting  such 
suits  have  offended  more  in  this 
particular  practice  than  defendants 
who  are  sued  in  such  suits,  and  it  is 
believed  that  the  facts  would  dis- 
close that  both  are  alike  guilty.  It 
cannot  be  questioned  that  as  a  result 
of  such  practice  the  coroner's  ver- 
dict in  many  cases  has  been,  and  wilt 
continue  to  be,  a  mere  trap  or  device 
for  the  purpose  of  catching  the  un- 
wary in  such  suits,  and  that  public 
interests  intended  to  be  served  by 
coroners'  inquests  may  not  be  so 
weU  guarded  as  they  otherwise 
would  be. 

The  allowance  of  coroners'  ver- 
dicts as  evidence  in  civil  suits  is 
wrong  in  principle,  ahd  necessarily 
results  in  much  injustice  to  liti- 
gants. A  coroner,  under  our  law, 
has  no  judicial  power.  Such  power 
is  vested  by  the  Constitution  in  the 
courts  thereby  created.  Peoria 
Cordage  Co.  v.  Industrial  Bd.  su- 
pra. At  common  law  the  office  of 
coroner  was  judicial  in  its  nature. 
But  if  he  were  a  judicial  officer,  in- 
vested with  judicial  powers  and 
duties,  we  are  unwilling  to  further 
indorse  the  holding  that  any  litigant 
should  be  bound  by  the  verdict  of  a 
coroner's  jury,  in  whose  inquest  he 
had  no  right  to  participate  and  did 
not  do  so.  The  most  solemn  finding 
or    judgment   of  a  _,„a^e,«_ 

court  is  not    admiS-    acalast  o»e  aot 

sible  against  a  liti-  ••'*^' 
gant,  either  as  res  judicata  or  as  an 
estoppel  by  verdict,  unless  he  was  a 
party  to  that  judgment.  Chicago 
Title  &  T.  Co.  V.  National  Storage 
Co.  260  m.  485, 103  N.  E.  227.  The 
rule  has  always  been  recognized 
that  no  person  akail  be  affected  by 
any  judicial  investigation  to  which 
he  is  not  a  party,  unless  his  relation 
to  some  of  the  parties  was  such  as 
to  make  him  responsible  for  the 
final  result  of  the  litigation.  1  Free- 
man, Judgm.  §  154. 

It    is  a   well-known    and    well- 
recognized  rule  that  the  evidence  of 
a    witness   or  wit- 
nesses,     dead      or  riS!?Tr«^  *• 
alive,  m  any   suit, 
although  prosecuted  to  final  judg- 
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ment,  is  not  admissible  against  any 
third  party  in  another  suit  who  was 
not  a  party  to  such  judgment.  The 
main  ground  upon  which  this  rule  is 
based  is  that  such  third  party  ^had 
no  right  of  cross-examination  of 
such  witness  or  witnesses.  The  evi- 
dence of  witnesses  before  the  coro- 
ner's jury,  dead  or  living,  is  not  ad- 
missible against  either  parly  in  a 
civil  suit  for  damages,  and  for  the 
same  reasons  above  given.  Pitts- 
bnrgh,  C.  &  St.  L.  R.  Co.  v.  Mo- 
Gratfa,  115  III.  172,  3  N.  E.  439; 
Knights  Templars'  &  M.  Life  In- 
demnity Co.  V.  Crayton,  209  111.  650, 
70  N.  E.  1066.  If  the  evidence  of 
the  witnesses  before  the  coroner's 
jury  is  not  receivable  against  a 
party  in  the  civil  suit  growing  out 
of  the  death  of  the  party  over  whose 
body  the  inquest  is  held,  and  the 
judgment  and  findings  of  a  court  in 
another  suit  concerning  the  same 
death  are  not  admissible,  there  is  no 
sound  reason,  in  our  judgment,  why 
the  inquest  of  a  coroner  ought  to  be 
admissible  to  prove,  prima  facie  or 
otherwise,  any  issue  in  such  case. 

So  far  as  we  have  investigated, 
only  two  other  states  in  this  coun- 
tty,  Iowa  and  Mississippi,  have 
adopted  the  same  rule  as  has  this 
court  with  reference  to  the  admissi- 
bility of  the  inquest  of  the  coroner's 
jury  as  evidence  in  such  cases. 
Metzradt  v.  Modern  Brotherhood, 
112  Iowa,  522,  84  N.  W.  498;  Mittel- 
stadt  v.  Modem  Woodmen,  143 
Iowa,  186,  136  Am.  St.  Rep.  765, 121 
X.  W.  803 ;  Tomlinson  v.  Sovereign 
Camp,  W.  W.  160  Iowa,  472,  141  N. 
W.  950;  Supreme  Lodge,  K.  H.  v. 
Hetcher,  78  Miss.  377,  28  So.  872, 
29  So.  523.  In  the  Iowa  cases,  the 
admissibility  of  the  verdict  or  in- 
quest was  not  questioned  by  the  par- 
ties. In  the  Iowa  case  last  above 
cited,  the  court  indicates,  that  it 
niigU  have  ruled  otherwise  if  objec- 
tions to  the  evidence  had  been 
raised.  The  decided  weight  of  the 
authorities  in  this  country  is  against 
the  admissibility  of  such  a  verdict 
as  evidence,     ^tna  L.  Ins.  Co.  v. 


Milward,  68  L.R.A.  285,  note  296; 
State  use  of  Grice  v.  Cecil  County, 
54  Md.  426;  Dougherty  v.  Pacific 
Mut  L.  Ins.  Co.  154  Pa.  385,  25 
AtL  789;  Memphis  &  C.  R.  Co.  v. 
Womack,  84  Ala.  149,  4  So.  618; 
Krogh  v.  Modern  Brotherhood,  153 
Wis.  397,  45  L.R.A.(N.S.)  404,  141 
N.  W.  276 ;  Wasey  v.  Travelers'  Ins. 
Co.  126  Mich.  119,  85  N.  W.  459; 
Cox  v.  Royal  Tribe,  42  Or.  365,  60 
L.R.A.  620,  95  Am.  St.  Rep.  752,  71 
Pac.  73;  Germania  L.  Ins.  Co.  v. 
Ross-Lewin,  24  Colo.  43,  65  Am.  St. 
Rep.  215,  51  Pac.  488;  Sullivan  v. 
Seattle  Electric  Co.  51  Wash.  71, 130 
Am.  St.  Rep.  1082,  97  Pac.  1109; 
Re  Dolbeer,  149  Cal.  227,  86  Pac. 
695,  9  Ann.  Cas.  795;  Chambers  v. 
Modem  Woodmen,  18  S.  D.  173,  99 
N.  W.  1107 ;  Walden  v.  Bankers'  Life 
Asso.  89  Neb.  546,  131  N.  W.  962 ; 
Boehme  v.  Sovereign  Camp,  W.  W. 
98»Tex.  376,  84  S.  W.  422,  4  Ann. 
Cas.  1019, 

No  co'irt,  we  believe,  has  gone 
farther  than  this  court  to  maintain 
the  maxim  or  doctrine  of  stare 
decisis,  when  the  questions  decided 
affect  the  validity  and  control  the 
construction  of  contracts,  or  where 
the  rules  announced  have  become 
rules  of  property.  Rulings  on  the 
admissibility  of  certain  documents 
as  evidence  of  the  character  here 
considered,  or  mere  questions  of  pro- 
cedure, ought  to  be  followed,  unless 
they  are.  manifestly  j,a,.e,«_ 
wrong,  but  may  and  •t»re  deeui*- 
should  be  changed  ,"''■"**  •'""•• 
when  the  ends  of  justice  and  the 
public  good  will  be  better  served. 
Rich  V.  Chicago,  59  111.  286;  2 
Lewis's  Sutherland,  Stat.  Constr.  §§ 
480-514. 

It  will  not  be  necessary  to  further 
discuss  the  questions  raised  relating 
to  the  coroner's  verdict  in  question, 
as  the  court  holds,  for  the  foregoing 
reason,  that  the  verdict  was  not  ad- 
missible in  evidence  for  any  pur- 
pose. There  is  no  competent  evi- 
dence in  the  record  tending  to  prove 
that  the  injury  to  the  deceased 
arose  out  of  and  in  the  course  of  his 
employment. 
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The  judgment  of  the  Circuit 
Court  is  reversed  and  the  award  set 
aside,  and  the  cause  is  remanded  to 


that  court  for  such  further  proceed- 
ings authorized  by  law  as  maj  be 
desired. 


ANNOTATION. 

Admiisibility  of  finding  ci  coroner  to  diow  cause  ol  deatli  in  yuAiUimf* 

compensation  cases. 


In  a  decision  by  the  English  court 
of  appeal,  it  was  held  that  the  verdict 
of  the  coroner's  jury  was  not  admissi- 
ble to  prove  the  death  of  the  employee. 
Bird  V.  Keep  [1918]  2  K.  B.  692.  The 
court  said:  "In  my  opinion,  the  find- 
ing of  the  coroner's  jury  was  not  ad- 
missible in  the  present  case.  It  merely 
amounted  to  the  opinion  of  the  coro- 
ner's jury  as  to  the  cause  of  death 
upon  the  evidence  adduced  before 
them.  This  is  irrelevant  to  the  issue 
involved  in  the  present  proceedings, 
and  the  cause  of  death  has  to  be  deter- 
mined for  the  purpose  of  this  arbitra- 
tion, upon  the  evidence  adduced  be- 
fore the  county  court  judge." 

The  decision  of  the  Illinois  supreme 
court  in  the  reported  case  (Spiegel's 
House  Furnishing  Ck).  v.  Industrial 
Commission,  ante,  540)  that  the  ver- 
dict of  a  coroner's  jury  as  to  the  cause 
of  death  of  an  employee  is  not  admissi- 
ble in  evidence,  in  a  proceeding  to  se- 
cure compensation  for  his  death  under 
the  Worlcmen's  Compensation  Act,  ap- 
parently settles  the  question  in  the 
only  American  jurisdiction  in  which 
the  question  has  arisen.  This  decision 
clears  up  the  doubt  which  had  existed 
as  to  the  law  upon  this  question,  cre- 
ated by  the  cosflicting  decisions  of 
Morris  &  Co.  v.  Industrial  Bd.  (1918) 
284  111.  67,  L.R.A.1918E,  919,  119  N.  E. 
944  and  Peoria  Cordage  Co.  v.  Indus- 
trial Bd.  (1918)  284  111.  90,  L.R.A. 
1918E,  822, 119  N.  E.  996, 17  N.  C.  C.  A, 
245,  both  of  which  were  handed  down 
on  the  same  day. 

The  earlier  decision  of  the  Illinois 
supreme  court  in  Victor  Chemical 
Works  ▼.  Industrial  Bd.  (1916)  274 
DL  11, 118  N.  E.  178,  Ann.  Cas.  1918B, 


627;  Ohio  Bldg.  Safety  Vault  Co.  v. 
Industrial  Bd.  (1917)  277  UL  96,  116 
N.  E.  149,  14  N.  C.  C.  A.  224;  Armour 
&  Co.  V.  Industrial  Bd.  (1916)  273  IlL 
590,  lis  N.  E.  138,  and  Morris  ft  Co. 
V.  Industrial  Bd.  (UL)  supra,  most  be 
considered  as  overruled,  and  the  deci- 
sion in  Peoria  Cordage  Co.  v.  Indus- 
trial Bd.  (IlL)  supra,  is  reaffirmed,  and 
the  principle  that  the  coroner's  verdict 
is  not  admissible  is  established  with- 
out any  of  the  restrictions  which 
might  be  read  into  the  decision  of  the 
court  in  the  latter  case. 

The  decisions  of  the  Illinois  appel- 
late court  in  Lavin  v.  Wells  Bros.  Co. 
204  111.  App.  303,  and  Vose  v.  Central 
Illinois  Pub.  Service  Co.  (1918)  212 
111.  App.  105,  in  which  it  was  held  that 
the  verdict  of  the  coroner's  jury  was 
admissible  in  evidence,  must  also  be 
considered  as  overruled  by  the  later 
decisions  of  the  supreme  court. 

It  had  already  been  held  by  the  su- 
preme court  that  the  verdict  of  the 
coroner  was  not  admissible  in  a  case 
in  which  he  was  not  authorized  to  hold 
an  inquest.  Albaugh-Dover  Co.  v.  In- 
dustrial Bd.  (1917)  278  UL  179,  116 
N.  E.  834. 

As  has  already  been  stated,  there 
appears  not  to  have  been  any  contro- 
versy upon  this  question  in  any  other 
jurisdiction. 

In  Leary  v.  Mcllvain  (1919)  263  Pa. 
499, 106  Atl.  785,  the  report  of  a  physi- 
cian, filed  by  the  coroner,  stating  that 
death  was  probably  due  to  bodily  in- 
juries, was  apparently  taken  into  con- 
sideration by  the  court  without  any 
question  as  to  its  admissibility. 

W.  M.  Ck 


Digitized  by 


Google 


RIFFE  V.  WALTON. 

{tes  Km.  tt7,  J8t  Pao.  <M.) 


649 


MARGARET  H.  RIFFE  et  al. 

V. 

LULA  B.  WALTON  et  al.,  Appta. 

Kan»a»  Supreme  Court  — July  a,  1019. 
(106  Kan.  227,  182  Pac.  640.) 

Executor  and  administrator  —  effect  of  family  settlement. 

1.  Family  settlements  of  estates  are  favorites  of  the  law  and  when 
fairiy  made  should  not  be  disturbed  by  those  who  entered  into  them. 
[See  note  on  this  question  beginning  on  page  555.] 


Deaceat  — ■  agreement  contrary  to  stat* 
ate. 

2.  No  rights  of  creditors  being  in- 
volved, it  is  competent  for  the  widow 
and  the  heirs  of  an  intestate  to  enter 
into  an  agreement  for  the  distribution 
of  an  estate  upon  a  plan  different  from 
that  prescribed  by  the  Statute  of  De- 
scents and  Distributions. 

[See  9  R.  G.  L.  130.] 
Appeal  —  finding  of  trial  court  —  con- 
clusiveness. 

3.  In  the  family  settlement  involved 
herein,  no  disposition  or  allotment  was 
made  ef  a  certain  tract  of  land  in 
which  the  surviving  widow  owned  a 
one-half  interest.  She  signed  the  par- 
tition agreement  but  did  not  execute 
a  conveyance  of  her  interest  in  the 
tract,  and  the  claim  was  made  and  evi- 
dence offered  tending  to  show  that 
she  orally  agreed  to  accept  certain 
properties  as  dower  and  in  full  satis- 
faction ef  her  interest  in  the  estate,  in- 
cluding the  unpartitioned  tract,  and 


also  that  by  the  use  and  enjoyment  of 
these  properties  for  years,  as  well  as 
by  certain  acts  and  declarations,  she 
was  estopped  to  claim  an  interest  in 
that  tract.  There  was  conflicting  evi- 
dence on  these  questions,  some  of 
which  was  oral,  and  the  trial  court  de- 
termined that  the  widow  did  not  sur- 
render or  agree  to  surrender  her  in- 
terest in  the  tract,  and  that  she  had 
not  by  any  of  her  acts  or  declarations 
estopped  herself  to  assert  title  to  the 
tract.  It  is  held,  that  the  decision  of 
the  trial  court  upon  the  disputed  ques- 
tions of  fact  is  conclusive  upon  this 
court. 

[See  2  R.  C.  L.  204.] 
Estoppel  —  transfer  of  title  to  land. 

4.  An  owner  of  land  cannot  be  de- 
prived of  it  under  the  doctrine  of  es- 
toppel unless  the  facts  giving  rise  to 
estoppel  are  established  by  clear  and 
convincing  evidence. 

[See  10  R.  C.  L.  779.] 


Headnotes  1-3  by  Johnston,  Ch.  J. 

(Burch  and  Porter,  JJ.,  dissent.) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Clark 
County  (Day,  J.)  in  favor  of  plaintiffs  in  an  action  brought  for  the  par- 
tition of  certain  real  estate.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  O.  M.  Rogers,  K.  D.  Cross, 
F.  C.  Price,  and  Cale  W.  Carson,  Jr., 

for  appellants: 

The  court  should  decide  for  itself 
what  the  facts  establish,  uninfluenced 
by  the  findings  of  the  trial  court. 

Mason  v.  Harlow,  92  Kan.  1042,  142 
Pac.  248;  Mathewson  v.  Campbell,  91 
Kan.  625,  138  Pac,  637;  Cheney  v. 
Hovey,  56  Kan.  637,  44  Pac.  605;  Rob- 
inson V.  Melvin,  14  Kan.  484 ;  Record  v. 
Ellis.  97  Kan.  754,  L.R.A.1916E,  654, 
156  Pac.  712,  Ann.  Cas.  1917C,  822. 


The  trial  court  erred  in  finding  that 
Missouri  Walton,  at  the  time  of  her 
deathy  owned  a  five-ninths  interest  in 
the  land,  and  that  it  passed,  by  her 
will,  to  the  executor  for  the  benefit  of 
her  four  living  children. 

Burns  v.  Bums,  87  Kan.  19, 123  Pac. 
720;  Ruch  v.  Biery,  110  Ind.  444,  11  N. 
E.  312;  Smith  v.  Tewalt,  9  Ind,  App, 
646.  37  N,  E,  294;  Fleming  v.  Kerr,  10 
Watts,  444;  Jones  v.  Carter,  4  Hen.  & 
M,  184;  Goodno  v.  Hotchkiss,  237  Fed. 
686;  Pom.  Eq.  Jur,  3d  ed.  §  850;  Burnes 
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V.  Burnes,  132  Fed.  486;  Foote  v. 
Foote,  61  Mich.  181,  28  N.  W.  90; 
Brown  v.  Baxter,  77  Kan.  97,  94  Pac. 
155,  574. 

The  circumstances  and  evidence  in 
the  case  show  that  Missouri  Walton 
claimed  only  a  life  estate  in  the  Kan- 
sas land. 

Larned  v.  Larned,  98  Kan.  328,  158 
Pac.  3;  Fort  v.  Allen,  110  N.  C.  183, 
14  S.  E.  685;  Cosper  v.  Nesbit,  45  Kan. 
457,  25  Pac.  866;  Enterprise  Carriage 
Mfg.  Co.  T.  Gruzan,  63  Kan.  411,  65 
Pac.  647;  Dalzell  v.  Ualzell,  170  Ky. 
297, 185  S.  W.  1107;  Taylor  v.  Dedman, 
166  Ky.  370, 179  S.  W.  216;  Walton-Wil- 
son-Rodes  Co.  v.  McKitrick,  141  Ky. 
415, 132  S.  W.  1046 ;  Hanley  v.  Foley,  18 
B.  Mon.  519;  Powers  v.  Scharling,  76 
Kan.  865,  92  Pac.  1099;  Bank  of  Den- 
ton V.  Jesch,  99  Kan.  797,  163  Pac. 
150 ;  James  v.  Lane,  103  Kan.  540,  175 
Pac.  387;  Seawell  v.  Young,  77  Ark. 
309,  91  S.  W.  544;  Ater  v.  Smith,  245 
111.  67,  91  N.  E.  776,  19  Ann.  Cas.  105; 
Gomel  V.  McDaniels,  269  111.  362,  109 
N.  E.  996;  Goodman  v.  Winter,  64  Ala. 
410,  38  Am.  Rep.  13;  Bichel  v.  Oliver, 
77  Kan.  696,  95  Pac.  396;  Floyd  v. 
Sharp,  19  Ky.  L.  Rep.  1253,  43  S.  W. 
253. 

As  the  ancestor  was  estopped  from 
asserting- an  interest,  so  are  those  now 
claiming  under  her  will. 

Floyd  v.  Sharp,  supra;  Hessey  v. 
Hessey,  94  Ky.  387,  22  S.  W.  648; 
Rhodes  v.  Rhodes,  18  Ky.  L.  Rep.  916. 
38  S.  W.  706;  Ellis  v.  Campbell,  84 
Ark.  584,  106  S.  W.  939. 

Parties  may  be  estopped  from  claim- 
ing title  to  land  which  they  never  ac- 
tually conveyed  by  deed. 

Crimmins  v.  Morrisey,  36  Kan.  447, 
13  Pac.  748;  Jenkins  v.  Dewey,  49  Kan. 
49,  30  Pac.  114;  Poole  v.  French,  83 
Kan.  281,  111  Pac.  488;  Burgess  v. 
Hixon,  75  Kan.  205,  88  Pac.  1076 ;  Mc- 
Cullough  v.  Finley.  69  Kan.  706,  77  Pac. 
696;  McCabe  v.  McCabe,  96  Kan.  702, 
153  Pac.  509;  Brown  v.  Baxter,  77  Kan. 
97,  94  Pac.  155,  574;  Walworth  v.  Abel. 
52  Pa.  370;  McMahan  v.  McMahan,  13 
Pa.  376,  53  Am.  Dec.  481;  Taylor  v. 
Phillips,  30  Vt.  238 ;  Freeman  v.  Peter, 
97  Kan.  63.  154  Pac.  270;  Duify  v. 
Duffy,  243  111.  476,  90  N.  E.  697;  Hard- 
castle  v.  Holmes,  71  Kan.  860,  80  Pac. 
962;  Shay  v.  Bevis  Rock  Salt  Co.  72 
Kan.  208,  83  Pac.  202;  Bennett  v.  Ar- 
rowsmith,  101  Kan.  143,  166  Pac.  812; 
Van  Zanten  v.  Van  Zanten,  269  111. 
491,  109  N.  E.  986. 

If  the  widow,  under  the  oral  parti- 
tion, took  a  life  estate  only  with  re- 


mainder to  the  eight  children  and  their 
heirs,  there  could  have  been  no  parti- 
tion at  the  suit  of  the  children  during 
her  lifetime,  because  such  children 
were  not  in  possession  nor  entitled 
thereto  as  against  her  life  estate.  Nor 
could  the  widow,  holding  a  life  estate, 
bring  partition,  because  she  would  not 
be  a  cotenant  with  the  children. 

Love  V.  Blauw,  61  Kan.  496,  48 
L.R.A.  257,  78  Am.  St.  Rep.  334, 59  Pac. 
1059;  Johnson  v.  Brown,  74  Kan.  346, 
86  Pac.  503;  Ryan  v.  Cullen,  89  Kan. 
879,  133  Pac.  430;  Shafer  v.  Covey,  90 
Kan.  588,  135  Pac.  676;  Edwards  v. 
Latimer,  183  Mo.  610,  82  S.  W.  109; 
Uden  V.  Patterson,  252  111.  335,  96  N. 
E.  862;  Conklin  v.  Conklin,  165  Mich. 
571,  131  N.  W.  154. 

Messrs.  S.  W.  Adams  and  W.  W.  Har- 
vey, for  appellees : 

This  court  should  decline  to  disturb 
the  findings  of  fact  made  by  the  trial 
court. 

Cheney  v.  Hovey,  66  Kan.  687,  44 
Pac.  606;  Railroad  Comrs.  v.  Missouri 
P.  R.  Co.  71  Kan.  193,  80  Pac.  63;  Mc- 
Cabe V.  McCabe,  96  Kan.  702,  153  Pac 
509;  West  v.  Brugger,  103  Kan.  494. 
176  Pac.  678;  Stafford  v.  Tibbetts,  104 
Kan.  224,  178  Pac.  618. 

Upon  the  death  of  John  E.  Walton 
the  title  to  one  half  of  the  land  sought 
to  be  partitioned  in  this  action  passed 
to  his  widow,  Missouri  McGlasson 
Walton,  in  fee. 

McKinney  v.  Stewart,  6  Kan.  384; 
Dodge  V.  Beeler,  12  Kan.  524;  Thomp- 
son V.  Meredith,  28  Kan.  636. 

An  assignment  or  allotment  of  dow- 
er is  not  a  conveyance  of  title,  and 
does  not  operate  upon  or  affect  the 
title. 

Casky  v.  Casky,  5  Ky.  L.  Rep.  769; 
Bettis  V.  McNider,  137  Ala.  588,  97  Am. 
St.  Rep.  59.  34  So.  813;  14  Cyc.  880; 
10  Am.  &  Eng.  Enc.  Law,  2d  ed.  124. 

Missouri  McGlasson  Walton  was  not 
estopped  by  any  act  shown  by  the  evi- 
dence in  this  cause,  from  retaining  and 
asserting  her  title  to  the  Kansas  land. 

Chellis  V.  Coble,  37  Kan.  668.  15 
Pac.  505;  Carithers  v.  Weaver,  7  Kan. 
110;  Hagerty  v.  Goodlad,  70  Kan.  736, 
79  Pac.  664;  Farm  Land  Mortg.  &  De- 
benture Co.  V.  Hopkins,  63  Kan.  678, 
66  Pac.  1015;  Clark  v.  Coolidge,  8  Kan. 
189;  King  v.  Mead,  60  Kan.  539,  67  Pac. 
113;  Gray  v.  Zellmer,  66  Kan.  614.  72 
Pac.  228;  Ergen  bright  v.  Henderson. 
72  Kan.  29,  82  Pac.  524;  Palmer  v. 
Meiners,  17  Kan.  478 ;  Kraft  v.  Baxter, 
38  Kan.  351,  16  Pac.  739 ;  Northrop  v. 
Andrews.  39  Kan.  567,  18  Pac.  510; 
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Manhattan  State  Bank  v.  Haid,  97  Kan. 
297,  155  Pac.  57;  Leslie  v.  Harrison 
Nat.  Bank.  97  Kan.  22;  Lamed  v. 
Lamed,  98  Kan.  328, 158  Pac.  8 ;  Wyatt 
V.  Wilhite,  192  Mo.  App.  551,  183  S.  W. 
1107;  Drury  v.  Gorrell,  44  App.  D.  C. 
518;  Davis  Trust  Co.  v.  Price,  77  W. 
Va.  678,  88  S.  E.  Ill;  Powell  v.  Powell, 
267  Mo.  117,  188  S.  W.  625;  Barnes  v. 
Cole,  77  W.  Va.  704,  88  S.  E.  184;  Bush 
V.  Chenault,  175  Ky.  598, 194  S.  W.  777; 
Kossettl  T.  Benavides,  —  Tex.  Civ. 
App.  — ,  195  S.  W.  208;  Flynn  v.  Pack- 
er, 256  Pa.  186,  100  Atl.  741;  Haefele 
V.  Brackett,  95  Wash.  625,  164  Pac. 
244;  Texas  L.  Ins.  Co.  v.  Huntsman, 
—  Tex.  Civ.  App.  — ,  198  S.  W.  455; 
Boston  &  A.  R.  Co.  t.  Reardon,  226 
Mass.  286,  116  N.  B.  408;  Williams 
Wagon  Works  v.  Small,  19  Ga.  App. 
600,  91  S.  E.  920;  Craig  v.  Rupcke, 
274  111.  626,  113  N.  E.  928;  Whitcomb 
V.  Worthing,  30  Cal.  App.  629, 159  Pac. 
613;  Battle  v.  Claiborne,  133  Tenn.  286, 
180  S.  W.  584;  Sanford  v.  Lewis,  167 
Ky.  459, 180  S.  W.  776;  Carey  v.  Walk- 
er, 172  Iowa,  236,  154  N.  W.  426;  Po- 
ronto  V.  Sinnott,  89  Vt.  479,  95  Atl. 
647;  Daniel  v.  Dayton  Coal  &  I.  Co. 
132  Tenn.  501,  178  S.  W.  1187;  Fisher 
V.  Mechanics'  &  M.  Nat.  Bank,  89  Misc. 
587,  153  N.  Y.  Supp,  786;  Miller  v. 
More,  170  Cal.  667, 150  Pac.  776;  Treat 
V.  Treat,  170  Cal.  329,  150  Pac.  53,  57; 
Dunbar  v.  Meadows,  165  Ky.  275,  176 
S.  W.  1167;  Wall  v.  Louisville  &  N.  R. 
Co.  143  Ga.  417,  85  S.  E.  326;  Brant  v, 
Virginia  Coal  &  1.  Co.  93  U.  S.  326,  23 
L.  ed.  927. 

Jfrfinston,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  was  an  action  by  a  number 
of  the  heirs  of  John  E.  Walton,  de- 
ceased, to  secure  the  partition  of  a 
tract  of  1,760  acres  of  land  in  Clark 
county,  Kansas,  which  was  owned 
by  him  at  the  time  of  his  death. 

He  died  intestate  and  left  surviv- 
ing his  widow,  five  sons,  and  four 
daughters,  all  of  whom  had  then 
reached  their  majority.  His  estate 
consisted  of  1,040  acres  of  land  in 
Missouri,  which  had  been  occupied 
tor  some  time  by  his  son  George  as 
a  tenant,  and  several  tracts  in  Ken- 
tucky, amounting  to  2,013  acres, 
also  nineteen  shares  of  bank  stock, 
each  of  the  par  value  of  $100,  and 
advancements  made  to  some  of  his 
children,  and  a  few  promissory 
notes,  the  amount  of  which  is  not 


WALTON.  551 

1st  Pac.  6i0.) 

given.  Under  the  law  of  Kentucky, 
one  half  of  the  personal  estate  after 
payment  of  debts  and  costs  of  ad- 
ministration descended  to  the  wid- 
ow, and  the  remainder  share  and 
share  alike  to  the  children.  The  real 
property  in  Kentucky  descended  to 
the  children,  subject  to  the  dower 
of  the  widow,  which  consisted  of 
one  third  of  the  rents  and  profits  de- 
rived from  the  same  during  her  life- 
time. Under  the  law  of  Missouri 
then  in  force,  the  widow  was  given 
one  third  of  the  rents  and  profits  of 
the  real  estate  during  her  lifetime 
as  dower,  and  the  children  took  the 
title  thereto  in  equal  shares  subject 
to  the  dower  interest.  Within  a  few 
days  after  the  decease  of  John  E. 
Walton,  the  widow  and  children  met 
at  her  home  for  the  purpose  of  mak- 
ing a  family  settlement  and  a  distri- 
bution of  the  estate  under  a  mutual 
agreement.  Their  purpose  was  to 
ascertain  what  advancements  and 
allowances  had  been  made  by  Wal- 
ton in  his  lifetime,  and  also  to  make 
an  assignment  of  dower  interest  to 
the  widow,  and  a  partition  of  the 
property  after  the  release  of  dower. 
This  was  not  accomplished  at  the 
first  meeting,  but  at  a  second  one, 
held  shortly  after  the  first,  an  agree- 
ment was  reached.  The  property 
partitioned  among  the  children  was 
of  the  value  of  about  $72,000,  and 
the  division  was  made  on  the  basis 
that  each  child  should  receive  $8,000 
in  property  or  money.  Two  of  the 
sons,  George  and  John,  were  each 
charged  with  advancements  of 
$2,000,  one  of  the  daughters,  Mar- 
garet, was  charge^  with  $3,000, 
and  another  daughter,  Laura,  was 
charged  with  $1,000,  and  an  allow- 
ance of  $1,500  was  made  to  the  son 
William.  It  was  agreed  that  George 
should  take  the  Missouri  land  at  a 
value  of  $20,000,  and  for  the  balance 
over  his  share  he  should  execute  a 
note  for  $12,000  secured  by  trust 
deed  on  the  land,  the  interest  there- 
on to  be  paid  to  the  widow  during 
her  lifetime,  and  at  her  death  the 
principal  to  be  divided  equally 
among  the  nine  children  or  their 
heirs.    Napoleon  was  to  take  a  tract 
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of  land  in  Kentucky,  valued  at 
$10,000;  Thomas,  certain  Kentucky 
land,  valued  at  $10,400;  William, 
another  tract  in  Kentucky,  valued 
at  $12,000;  and  John,  a  tract  of 
Kentucky  land,  valued  at  $10,500; 
the  daughter  Laura  was  to  take  a 
tract  of  Kentucky  land,  valued  at 
$4,500;  Daisy  and  Margaret  to- 
gether took  a  tract  of  Kentucky 
land,  the  value  of  which  was  plac^ 
at  $10,800 ;  and  Alice  was  to  receive 
her  share  in  money.  Those  who 
took  property  which  exceeded  the 
value  of  $8,000  were  required  to  pay 
the  excess  into  a  fund  to  be  paid  to 
those  receiving  property  of  less 
value  than  $8,000,  and  to  those  who 
received  no  property  at  all,  and  in 
that  way  the  shares  of  the  children 
were  equalized.  It  was  agreed  that 
there  should  be  assigned  to  the  wid- 
ow as  dower  the  town  home  and 
what  is  called  the  homestead  farm 
of  264  acres,  together  with  the  an- 
nual interest  on  the  note  executed 
by  George  for  $12,000,  amounting 
to  $600,  the  dividends  on  the  bank 
stock,  and  the  rents  and  profits  from 
the  Kansas  land,  but  no  division  or 
disposition  of  the  title  to  this  land 
was  made  or  agreed  upon.  While 
the  partition  agreement  and  instru- 
ments of  conveyance  were  being 
prepared.  Napoleon  was  accidentally 
killed,  and  the  former  agreement 
was  modified  so  that  the  lands  which 
were  allotted  to  him  were  to  be  con- 
veyed to  the  widow.  The  partition 
agreement  was  reduced  to  writing 
and  signed  by  the  children  and  the 
widow.  Deeds  were  executed  con- 
veying the  lands  to  those  to  whom 
they  were  allotted,  and  these  instru- 
ments were  signed  by  the  widow 
as  well  as  by  the  other  heirs.  The 
grantees  have  held  the  possession 
and  ownership  of  the  tracts  so  al- 
lotted since  that  time,  without  hin- 
drance or  interference  by  the  widow 
or  any  of  the  other  heirs.  Until  her 
death  the  widow  held  possession  of 
the  town  house  and  the  homestead 
farm,  and  received  the  rents  and 
profits  therefrom,  and  also  has  re- 
ceived the  interest  on  the  $12,000 
note,   the  dividends   on   the  bank 


stock,  and  such  rents  and  profits  as 
were  derived  from  the  Kansas  land, 
which  appear  to  have  been  of  no  con- 
sequence until  about  1912.  Since 
that  time  rents  of  a  substantial 
amount  have  been  received  from 
that  property.  The  widow  died  tes- 
tate in  1915,  and  by  her  will  dis- 
posed of  all  her  property,  making 
gifts  of  a  religious  and  charitable 
nature,  and  specific  bequests  to  some 
of  her  children  and  grandchildren, 
and  provided  also  that  the  residue 
should  be  equally  divided  among  her 
surviving  children. 

Upon  the  evidence  the  trial  court 
found  the  recited  facts,  and  also 
found  that  no  attempt  was  made  to 
partition  or  divide  the  Kansas  land 
or  the  other  property  allotted  to  the 
widow  when  the  family  agreement 
was  made,  and  that  the  Kansas  land 
was  thought  to  be  of  little  value  and 
was  then  renting  for  no  more  than 
enough  to  pay  the  taxes,  and  that 
neither  the  widow  nor  heirs  under- 
stood the  Law  of  Descents  and  Dis- 
tributions of  Kansas,  or  that  the 
widow  inherited  one  half  of  the  Kan- 
sas land.  It  was  further  found  that 
there  was  no  disposition  or  request 
upon  the  part  of  the  children  or  any 
of  them  that  the  mother  should  give 
up  any  title  or  interest  she  had  in 
the  Kansas  land,  and  that  she  never 
agreed  to  surrender  or  convey  her 
title  to  the  land. 

The  court  adjudged  that  the  wid- 
ow held  a  half  interest  in  the  Kansas 
land  at  the  time  of  her  death,  as 
well  as  the  share  which  would  have 
gone  to  her  son  Napoleon  if  he  had 
lived,  and  partition  was  adjudged 
upon  that  basis. 

In  their  appeal  from  the  decision 
defendants  insist  that  the  estate 
was  settled  and  the  rights  of  the 
widow  in  it  were  finally  determined 
by  the  family  settlement;  that  ahe 
accepted  the  share  allotted  to  her 
and  recognized  and  treated  the 
agreement  as  binding  upon  her  until 
her  death,  a  period  of  seventeen 
years.  There  was  no  charge  of 
frau'i  in  the  pleadings,  and  no  evi- 
dence of  misrepresentation  or  un- 
fairness brought  out  in  the  testi- 
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mony.  It  is  true,  as  defendants 
contaid,  that  the  law  looks  with 
£tvor  upon  compromise  agreements 

becmtor  «i.d  *°'  *^®  Settlements 
niatBistrator-  of  estates  volunta- 
tStaimJr^"^  rily  and  fairly  made 
by  members  of  a 
family,  although  the  property  has 
been  disposed  of  upon  a  plan  differ- 
ent from  that  prescribed  in  the  Stat- 
ute of  Descents  and  Distributions, 
or  different  from  that  which  might 
have  been  adjudged  by  a  court  of 
equity  if  presented  to  it.  Where  the 
o*ment-  rights  of  crcdltors 

««r««*e>t  «im.  do  not  interfere, 
*""  *•  "*•*•*-  such  a  distribution 
may  be  accomplished,  even  if  no 
formal  conveyances  are  made, 
through  the  application  of  the  doc- 
trine of  estoppel.  Crimmins  v.  Mor- 
risey,  36  Kan.  447,  13  Pac.  748;  Mc- 
CuUough  V.  Finley,  69  Kan.  705,  77 
Pac.  696;  Brown  v.  Baxter,  77  Kan. 
97, 94  Pac.  155, 574 ;  Poole  v.  French, 
83  Kan.  281,  111  Pac.  488;  McCabe 
V.  McCabe,  96  Kan.  702,  153  Pac. 
509;  Freeman  v.  Peter,  97  Kan.  68, 
154  Pac.  270. 

It  has  been  held  that,  where  the 
widow  and  each  of  the  children 
make  a  division  of  an  estate  satis- 
factory to  themselves,  in  which  all 
parties  concerned  have  acquiesced, 
and  retained  the  shares  so  allotted 
for  a  long  period  of  years,  they  will 
be  estopped  from  thereafter  object- 
ing to  the  arrangement. 

"The  parties  to  such  an  arrange- 
ment executed  would  be  forever 
equitably  estopped  from  disturbing 
it,  as  amongst  themselves,  upon  the 
most  familiar  principles  of  justice. 
And  why  shall  the  arrangement  be 
broken  up  by  a  mere  intermeddler? 
Family  arrangements  are  favorites 
of  the  law,  and  when  fairly  made 
are  never  allowed  to  be  disturbed 
by  the  parties,  or  any  other  for 
them."  Walworth  v.  Abel,  52  Pa. 
370. 

Even  where  a  homestead  was  ex- 
changed for  other  property  and  the 
conveyance  was  invalid  because  it 
was  not  signed  by  the  wife,  the  doc- 
trine of  equitable  estoppel  was  ap- 
plied.   It  was  held  that,  while  the 
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transfer  was  insufficient,  the  parties 
who  made  the  insufficient  transfer, 
had  accepted  and  enjoyed  the  use 
and  benefits  of  the  property  received 
in  exchange  for  the  homestead,  and . 
were  estopped  to  assert  that  the 
transfer  was  insufficient.  McAlpine 
V.  Powell,  44  Kan.  411,  24  Pac.  353; 
Shay  V.  Bevis  Rock  Salt  Co.  72  Kan. 
208,  83  Pac.  202. 

The  widow  not  only  signed  the 
partition  agreement,  but  she  also 
participated  in  the  oral  negotiations 
and  settlement,  agreed  to  accept  cer- 
tain properties  in  lieu  of  the  dower 
interest  she  held.  Further  than 
that,  she  united  with  the  heirs  in 
carrying  out  the  partition  agree- 
ment, and  had  the  use  and  benefit 
of  property  assigned  to  her  as  dower 
for  seventeen  years.  The  amount 
or  value  of  the  share  set  apart  to 
her  as  dower,  it  is  said,  was  much 
less  than  the  share  to  which  she  was 
entitled  under  the  law,  but,  if  the 
settlement  was  fairly  made  and 
covered  all  the  property,  it  cannot 
be  set  aside  because  that  assigned 
to  her  may  have  been  less  than  she 
was  entitled  to  under  a  statutory 
distribution ;  as  defendants  contend, 
the  property  allotted  to  her  appears  « 
to  have  been  sufficient  to  enable  her 
to  live  comfortably  and  in  a  manner 
in  keeping  with  her  station  in  life. 
There  is  much  in  the  testimony  to 
the  effect  that  she  was  satisfied  with 
the  allotment  made.  Each  of  the 
children  took  the  share  allotted  to 
him  or  her  in  severalty,  and  the 
mother  joined  in  the  instruments 
conveying  such  shares  and  in  carry- 
ing out  the  provisions  of  the  agree- 
ment. The  difficulty  in  the  case 
arises  largely  over  the  omission  of 
the  parties  to  partition  the  Kansas 
land  and  the  conflict  in  the  evidence 
as  to  the  intention  of  the  widow  to 
relinquish  or  surrender  her  title  to 
that  land.  Several  witnesses  testi- 
fied to  having  heard  her  say  that  she 
only  acquired  a  life  interest  in  the 
land.  One  stated  that  he  heard  her 
say  that  she  inherited  a  half  in- 
terest in  it,  but  was  only  claiming 
a  life  estate,  and  that  that  was  the 
agreement  she  had  made  with  her 
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children.  There  were  other  wit- 
nesses who  testified  that  on  many 
occasions,  especially  from  1904  down 
until  her  death,  she  referred  to  the 
Kansas  land,  saying  that  she  owned 
a  half  interest  in  it  and  also  Napo- 
leon's interest  in  the  tract.  As  to 
the  oral  agreements  made  in  the 
family  settlement,  the  trial  court 
said:  "It  is  difficult  to  ascertain 
from  the  evidence  with  accuracy  all 
of  the  matters  which  transpired  at 
these  meetings.  Of  the  ten  persons 
who  participated  in  the  meetings, 
six  of  them  are  now  dead,  and  those 
now  living  appear  to  have  taken 
rather  minor  parts  in  the  discus- 
sions, and  appear  unable  to  relate 
distinctly  all  that  transpired.  No 
notes  or  minutes  were  made  of  the 
meetings,  or,  if  there  were,  they 
were  not  preserved." 

In  view  of  the  finding  of  the 
trial  court  upon  the  conflicting  evi- 
dence, it  cannot  be  held  that  the 
widow  was  estopped  to  claim  title  to 
her  half  interest  in  the  Kansas  land. 
B.toppei-  An  owner  of  land 

transfer  of  title    cannot  be  deprived 

to  la-d.  jjf  j^.  yj^jjgy  |.jjg  ^^^ 

trine  of  estoppel  unless  the  facts 
*  giving  rise  to  estoppel  are  estab- 
lished by  clear  and  convincing  proof. 
It  cannot  be  done  by  this  court  upon 
disputed  facts,  where  the  trial  court 
has  found  that  the  evidence  did  not 
prove  relinquishment  or  estoppel. 
It  is  conceded  that  a  half  interest 
in  the  Kansas  land  descended  to  the 
widow  upon  the  death  of  her  hus- 
band. She  never  executed  a  con- 
veyance of  it  to  the  heirs  or  to  any- 
one else.  The  trial  court,  upon  the 
conflicting  evidence,  has  found  that 
she  was  never  requested  to  give  up 
any  interest  or  title  she  had  in  the 
land,  and  had  never  agreed  to  sur- 
render or  convey  her  title  to  anyone. 
It  is  true  that  defendants  in  their 
evidence  have  made  a  strong  case 
of  acquiescence  and  of  conduct  upon 
which  to  base  an  equitable  estoppel 
against  her,  and,  if  the  trial  court 
had  found  for  the  defendants,  its 
finding  might  have  been  sustained 
under  the  rule  of  the  authorities 
mentioned.     But  there  was  strong 


evidence  to  the  contrary,  much  of 
which  was  oral,  and  the  trial  court 
has  determined  the  conflict  in  favor 
of  the  plaintiffs,  holding  upon  what 
appears  to  be  sufficient  testimony 
that  there  was  no  acquiescence,  no 
surrender  or  relinquishment  of  title 
to  the  Kansas  land,  and  consequent- 
ly no  estoppel.  Although  the  fam- 
ily met  to  partition  the  entire  estate, 
the  Kansas  land  and  some  other 
property  was  not  in  fact  partitioned. 
It  is  evident  from  the  testimony  that 
aU  of  the  interested  parties  regard- 
ed it  to  be  of  litte  value,  as  it  then 
earned  no  more  than  enough  to  pay 
the  taxes  imposed  on  it.  An  at- 
tempt was  made  to  have  some  of 
the  children  accept  it  as  a  part  of 
their  allotment,  but  none  of  them 
was  willing  to  take  it.  The  evidence 
offered  in  behalf  of  plaintiffs  war- 
rants the  inference  that  the  Kansas 
land  was  purposely  left  for  future 
settlement  and  division.  Under  the 
agreement  the  widow  was  given  the 
possession  and  use  of  all  the  Kansas 
land,  but  she  owned  one  half  of  it  in 
her  own  right,  and  was  entitled  to 
the  possession  of  that  extent  as 
well  as  the  one-ninth  interest  which 
she  inherited  from  her  son  Napo- 
leon. The  taking  of  possession  of 
her  own  property  afforded  no  ground 
for  estoppel.  The  evidence  of  plain- 
tiffs tends  to  show  that  there  was 
no  intention  of  the  parties  to  trans- 
fer the  title  to  the  Kansas  land  or 
to  make  a  partition  of  it  in  that 
family  settlement,  and  this  was 
partly  due  to  the  fact  that  it  was 
regarded  to  be  insignificant  in  value, 
and  partly  because  none  of  the  chil- 
dren was  willing  to  accept  it  as  his 
or  her  share.  It  was  therefore  left 
for  disposition  at  some  future  time, 
and  in  the  meantime  the  widow  was 
given  the  possession  and  use  of  the 
children's  half  interest,  which  at  the 
time  appeared  as  likely  to  be  a  bur- 
den as  a  benefit.  Apaxt  from  these 
considerations,  a  number  of  wit- 
nesses gave  testimony  to  the  effect 
that  the  widow  had  daimed  to  own 
a  half  interest  as  well  as  Napoleon's 
share,  and  stated  that  she  could  dis- 
pose of  that  part  of  the  estate  as 
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she  pleased.  The  evidence  is  in  con- 
flict as  to  the  scope  of  the  family 
settlement,  the  intention  of  the  par- 
ties in  making  it,  and  as  to  acts  and 
declarations  upon  which  equitable 

estoppel  is  claimed. 
te5te!^(«>iai  The  disputed  ques- 
ff-J?^1.1'l  tions  of  fact  having 

been  determmed  by 
the  trial  court,  its  decision,  accord- 
ing to  a  long-established  rule,  is 
conclusive  upon  this  court. 

The  judgment  of  the  District 
Court  is  affirmed. 

Boreli,  J.,  dissenting: 

The  partition  agreement,  reduced 
to  writing  at  the  time  of  the  undis- 
puted family  settlement,  and  adopt- 
ed and  acted  on  at  the  time,  and  for 
years  afterwards,  fixed  the  rights 
«f  the  parties.  The  Kansas  land 
was  not  overlooked.  It  was  included 
in  the  partition  agreement,  and  the 
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widow  was  given  a  dower  interest, 
which  was  a  life  estate,  such  as  she 
took  in  other  property.  Because  the 
Kansas  land  was  of  unknown  value, 
it  was  not  partitioned  at  the  time, 
but  the  widow's  estate,  a  life  estate, 
having  been  carved  out,  and  having 
been  accepted  as  certainly  as  the 
Kentucky  dower  was  accepted,  she 
had  no  interest  in  the  remainder. 
The  oral  evidence  consisted  of  recol- 
lections harmonizing  with  present 
pecuniary  interest,  in  view  of  the 
greatly  increased  value  of  the  land. 
A  writing  acted  on  is  as  binding  as 
a  writing  signed,  and  the  oral  evi- 
dence could  no  more  overthrow  the 
family  settlement,  evidenced  by 
writing  and  carried  out,  than  it 
could  overthrow  a  writing  signed. 

Porter,  J.,  concurs  in  the  dissent. 

Petition  for  rehearing  denied,  Sep- 
tember 30,  1919. 


ANNOTATION. 
Famfl^  Mtdement  of  inteatate't  eatate. 


L  Validity  of  agreement: 

a.  General  mle,   565. 

b.  Application  of  rule,  666. 

c.  Effect  of  fraud  or  misrepresenta- 

tion, 663. 
U.  Construction  of  agreement,  666. 

1.  Tatidity  of  affreetnent, 
m.  Oeneral  rule. 

The  law  looks  with  favor  on  family 
compromises  or  agreements  for  the 
settlement  of  intestates'  estates,  and, 
when  no  rights  of  creditors  intervene, 
such  agreements,  if  free  from  fraud, 
are  npheld  and  enforced  by  the  courts. 

United  States.  —  Bumes  v.  Barnes 
(1904)  1S2  Fed.  485,  affirmed  in  (1905) 
76  C.  C.  A.  357,  137  Fed.  781. 

Alabama. — McCaa  v.  Woolf  (1868) 
^  Ala.  389. 

Aifcansas. — Pate  v.  Johnson  (1854) 
15  Ark.  275;  Mooney  v.  Rowland 
a897)  64  Ark.  19,  40  S.  W.  259;  La 
Cotts  V.  Quertermous  (1907)  84  Ark. 
610,  107  S.  W.  167;  Felton  v.  Brown 
(1912)   102  Ark.  668,  145  S.  W.  652. 

Ccriorado. — ^Waterhouse  v.  Churchill 
(1902)  30  Colo.  415,  70  Pac.  678. 


Connecticut.  —  Hotchkiss's  Appeal 
(1916)  89  Conn.  420,  96  Atl.  26. 

District  of  Columbia.  —  Hilton  v. 
Rackey  (1911)  37  App.  D.  C.  83. 

Georgia.— Harris  v.  Seals  (1869)  29 
Ga.  686;  Desverges  v.  Desverges 
(1861)  31  Ga.  753;  Alderman  v.  Ches- 
ter (1866)   34  Ga.  162. 

Idaho.— Gwinn  v.  Melvin  (1903)  9 
Idaho,  202,  108  Am.  St.  Rep.  119,  72 
Pac.  961,  2  Ann.  Cas.  770. 

Illinois. — Comer  v.  Comer  (1887) 
120  111.  420,  11  N.  E.  848. 

Indiana.  —  Shuee  v.  Shuee  (1884) 
100  Ind.  477. 

Iowa. — Douglas  v.  Albreeht  (1906) 
180  Iowa,  132,  106  N.  W.  354. 

Kansas. — Brown  v.  Baxter  (1908) 
77  Kan.  97,  94  Pac.  156,  674.  And  see 
the  reported  case  (RiFFE  v.  Walton, 
ante,  549). 

Kentucky.  —  Sieve  v.  Steinride 
(1886)  8  Ky.  L.  Rep.  347,  1  S.  W.  672. 

Michigan.  —  Needham  v.  Gillett 
(1878)  39  Mich.  574;  Roth  v.  Rubert 
(1913)  176  Mich.  484,  142  N.  W.  749. 

Minnesota. — Granger  v.  Harriman 
(1903).  89  Minn.  303,  94  N.  W.  869. 
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MississippL — Henderson  v.  Clarke 
(1854)  27  Mks.  436. 

Missouri. — McCracken  v.  McCaslin 
(1892)  50  Mo.  App.  85;  Griesel  v. 
Jonea  (1906)  123  Mo.  App.  45,  99  S.  W. 
769 ;  Bell  v.  Farmers'  &  T.  Bank  (1915) 
188  Mo.  App.  383,  174  S.  W.  196;  Rich- 
ardson V.  Cole  (1900)  160  Mo.  872,  83 
Am.  St.  Rep.  479,  61  S.  W.  182. 

New  Hampshire. — Hibbard  v.  Kent 
(1844)  15  N.  H.  516;  George  v.  John- 
son (1864)  46  N.  H.  456;  Woodman  v. 
Rowe   (1879)   59  N.  H.  453. 

New  York.  —  Howells  v.  McGraw 
(1904)  97  App.  Div.  460,  90  N.  Y.  Supp. 
1;  Geiger  v.  Ryan  (1908)  123  App. 
Div.  722, 108  N.  Y.  Supp.  13;  Re  Powell 
(1919)  106  Misc.  212,  174  N.  Y.  Supp. 
420. 

Oklahoma.- -Vinson  t.  Cook  (1919) 
—  Okla.— ,  184  Pac.  97. 

Oregon.  —  Loughary  v.  Simpson 
(1915)  76  Or.  219,  145  Pac.  1059. 

Pennsylvania.  —  Calhoun  v.  Hays 
(1844)  8  Watts  &  S.  127,  42  Am.  Dec. 
275;  Conrad  v.  Conrad  (1908)  36  Pa. 
Super.  Ct.  154;  Walworth  v.  Abel 
(1866)  52  Pa.  870. 

Rhode  Island.  —  Supreme  Assembly, 
R.  S.  G.  F.  V.  Campbell  (1891)  17  R.  I. 
402,  18  L.R.A.  601,  22  Atl.  807. 

Vemumt.-  —  Hubbard  v.  Ricart 
(1831)  3  Vt.  207,  28  Am.  Dec.  198; 
Taylor  v.  Phillips  (1858)  30  Vt.  238; 
Babbitt  v.  Bowen  (1859)  32  Vt.  437; 
Reed  v.  Reed  (1884)  56  Vt.  492. 

■  "Family  agreements  of  this  sort  are 
looked  upon  with  peculiar  favor  by  the 
courts,  and  will  be  upheld  unless  there 
appears  to  be  some  gross  injustice  or 
fraud  in  connection  therewith." 
Loughary  v.  Simpson  (Or.)  supra. 

In  McCracken  v.  McCaslin  (Mo.) 
supra,  the  court  said:  "Where  there 
are  no  creditors,  and  the  heirs  are  of 
age,  an  administrator  would  be  a  mere 
naked  trustee,  and  it  would  seem  idle 
as  well  as  a  waste  of  the  estate  to  go 
through  the  form  and  expense  of  ad- 
ministration against  the  will  of  the 
heirs,  as  evidenced  by  their  settle- 
ment and  distribution  of  the  property 
among  themselves.  When  under  such 
circumstances  a  settlement  and  do- 
mestic distribution  are  made  without 
fraud  or  mistake,  there  is  no  necessity 
for  administration." 


So  where  the  widow  and  heirs  of  an 
intestate  entered  into  an  agreement 
settling  his  estate  without  administra- 
tion, and  there  were  no  debts  against 
the  property,  the  court  held  that  a  sub- 
sequent suit  by  an  administrator  to 
recover  a  portion  of  the  estate  was 
not  justified,  saying:  "If  there  be  no 
creditors,  the  heirs  have  a  complete 
equity  in  the  property,  and  if  they 
chose,  instead  of  taking  letters  of  ad- 
ministration, to  distribute  it  by  ar- 
rangement made  and  executed  among 
themselves,  where  is  the  principle 
which  forbids  it?  The  parties  to  such 
an  arrangement  executed  would  be 
forever  equitably  estopped  from  dis. 
turbing  it,  as  amongst  themselves, 
upon  the  most  familiar  principles  of 
justice."  Walworth  v.  Abel  (Pa.) 
supra. 

In  Taylor  v.  Phillips  (1868)  30  Vt. 
238,  the  court  said:  "When  all  the 
heirs  of  an  estate  are  of  age  and  legal- 
ly competent  to  act,  if  they  choose  to 
settle  up  the  estate  and  pay  off  the 
debts  and  divide  the  proper^  among 
themselves  without  the  intervention 
and  expense  of  an  administration, 
they  have  the  legal  power  to  do  so,  and 
neither  the  creditors  nor  debtors  of  the 
estate  have  a  right  to  complain." 

b.  ApplioaUon  of  rule. 

In  Bumes  v.  Burnes  (1904)  132  Fed. 
485,  it  appeared  that  one  of  two  broth- 
ers who  owned  all  their  property  in 
common  died  intestate.  An  agree- 
ment was  entered  into  between  the 
surviving  brother  and  the  widow  and 
children  of  the  intestate,  by  which  the 
community  property  was  used  to  form 
a  corporation.  The  parties  in  interest 
then  received  allotments  of  stock  in 
proportion  to  their  interest,  as  set  out 
in  Uie  agreement.  Subsequently  the  va- 
lidity of  this  settlement  was  attacked, 
but  the  court  held  that  it  was  valid 
and  binding  on  all  the  parties  con- 
cerned. On  a  further  appeal,  in 
(1905)  70  C.  C.  A.  357,  187  Fed.  781. 
the  decision  was  affirmed. 

In  McCaa  v.  Woolf  (1868>  42  Ala. 
889,  the  court  held  that  a  division  of 
the  property  of  an  intestate  by  agree- 
ment between  her  two  brothers  and 
two  sisters,  who  were  the  sole  heirs 
at  law  and  distributees  of  the  estate, 
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they  beinjr  all  adults  and  there  being 
no  creditors,  was  valid  and  would  be 
upheld  by  a  court  of  equity. 

In  Pate  v.  Johnson  (1854)  16  Ark. 
275,  the  plaintiff  sought  to  reform  a 
family  settlement  of  a  decedent's  es- 
tate on  the  ground  of  mistake.  It  ap- 
peared that  in  the  distribution  a 
charge  of  $800  was  made  against  the 
share  of  one  son  for  a  tract  of  land 
supposed  to  have  been  given  to  the  son 
by  his  father.  Later  a  deed  was  dis- 
covered, reciting  the  payment  of 
$1,000  as  consideration  for  the  trans- 
fer. The  court,  refusing  a  reforma- 
tion because  the  recital  of  considera- 
tion was  only  prima  facie  and  had 
been  contradicted  by  parol,  said: 
"Amicable  and  family  settlements  are 
to  be  encouraged,  and  when  fairly 
made,  as  it  is  evident  this  was,  strong 
reasons  must  exist  to  warrant  inter- 
ference on  the  part  of  a  court  of 
equity." 

It  appeared  in  Mooney  v.  Rowland 
(1897)  64  Axk.  19,  40  N.  W.  259,  that, 
in  1866,  the  common  ancestor  of  the 
parties  to  the  suit  died  intestate,  and 
in  1870  a  family  agreement  was  made 
in  which  James  Rowland,  one  of  the 
heirs,  orally  agreed  to  quitclaim  to 
the  others  his  interest  in  the  lands  of 
his  father,  in  consideration  that  he 
should  not  be' called  on  for  a  sum  of 
money  belonging  to  the  intestate's  es- 
tate which  had  come  into  his  hands. 
Twenty-five  years  later  this  action  was 
brought  by  the  children  of  James 
Rowland,  they  repudiating  the  settle- 
ment and  seeking  to  recover  his  por- 
tion of  the  estate.  It  was  held  l^at 
the  agreement  would  be  enforced, 
since  it  had  been  acquiesced  in  for 
twentf-five  years,  and  valuable  im- 
provements had  been  made  on  the 
strenfi[th  of  it.  The  court  added  that 
tjie  consideration  was  sufficient  to  take 
the  parol  agreement  otit  of  the  Statute 
of  Frauds,  and  said:  "This  was  a 
family  settlement  which,  under  the 
equity  doctrine,  will  be  upheld,  where 
to  annul  it  would  entail  upon  the  party 
seeking  to  uphold  it  an  irreparable 
loss,  unless  by  so  doing  some  positive 
principle  of  law  would  be  violated  or 
disregarded;  that  is  to  say,  when  the 


facts  in  evidence  make  it  equitable  to 
do  so." 

In  La  Cotts  v.  Quertermous  (1907) 
84  Ark,  610,  107  S.  W.  167,  it  appeared 
that  the  widow  and  three  children  of 
an  intestate  had  entered  into  an  agree- 
ment dividing  his  estate  between  them, 
by  which  settlement  the  widow  was  al- 
lowed a  certain  portion  of  the  estate 
in  lieu  of  dower.  One  of  the  children 
was  a  minor,  but  after  becoming  of 
age  she  accepted  her  share  of  the  es- 
tate in  accordance  with  the  agree- 
ment. The  court  held  that,  since  the 
acceptance  of  her  share  after  arriving 
at  her  majority  was  an  afllirmance  of 
the  agreement,  the  heir  would  be  es- 
topped from  disputing  her  mother's 
right  to  her  portion  of  the  estate  under 
the  agreement,  which  was  valid  and 
binding  on  all  the  parties  thereto. 

In  Felton  v.  Brown  (1912)  102  Ark, 
658,  145  S.  W.  552,  it  appeared  that 
after  the  death  of  her  husband,  who 
left  no  debts,  a  widow  entered  into  an 
agreement  with  her  children,  by  which 
the  property  of  the  decedent  was  di- 
vided among  them  without  adminis- 
tration. The  court  held  that  this 
agreement  was  valid  and  enforceable, 
since  by  a  statute  (Kirby's  Dig.-  §  15) 
such  settlements  are  expressly  au- 
thorized. 

The  plaintiff  in  Re  Strong  (1898) 
119  Cal.  668,  61  Fac.  1078,  sought  a 
revocation  of  the  letters  of  adminis- 
tration granted  to  the  public  admin- 
istrator on  the  estate  of  the  intestate, 
who  had  died  some  six  years  previous. 
It  appeared  that  shortly  after  his 
death  the  four  children  of  the  intes- 
tate, who  were  the  only  heirs,  entered 
into  an  agreement  distributing  the  es- 
tate without  administration,  there 
being  no  debts  against  the  property. 
The  court,  however,  held  that  the 
agreement  of  the  heirs  was  not  suffi- 
cient to  dispense  with  the  rights  of 
administration  on  the  estate,  and  re- 
fused to  revoke  the  letters  issued. 

In  Waterhouse  v.  Churchill  (1902) 
80  C<rio.  415,  70  Pac.  678,  the  sole  ques- 
tion for  determination  was  whether 
money  of  an  intestate  could  be  dis- 
posed of  by  agreement  among  the 
heirs  without  the  appointment  of  an 
administrator,  and  the  court  held  that 
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since  the  intestate  left  no  debts  the 
agreement  was  a  valid  one,  and  the 
heirs  of  one  of  the  distributees  who 
afterwards  died  could  not  object  there- 
to. 

In  Hotchkiss's  Appeal  (1915)  89 
Conn.  420,  95  Atl.  26,  it  appeared  that 
in  January,  1884,  the  widow  and  three 
children  of  an  intestate  entered  into 
an  asrreement  settling  their  interests 
in  the  intestate's  estate,  by  which  the 
widow  agreed  to  transfer  the  chil- 
dren's share  as  soon  as  the  estate  was 
ready  for  distribution.  The  agree- 
ment was  executed  like  a  deed,  but  was 
not  filed  and  recorded  in  the  probate 
court  until  October,  1913,  when  one 
of  the  children  found  the  paper  among 
the  effects  of  the  widow,  who  had 
died.  In  December,  1913,  the  probate 
court  ordered  the  appointment  of  dis- 
tributors and  made  other  orders  with  a 
view  to  making  a  distribution  of  the 
estate  under  the  law.  On  this  appeal 
from  these  orders,  the  court  held  that 
they  wer$  improper,  since  the  statute 
gives  distributees  the  privilege  of  di- 
viding property  among  themselves,. 
and  distribution  having  been  effected 
by  the  division  or  partition  of  the 
estate,  actual  conveyance  was  not  es- 
sential to  its  validity. 

But  see  Dickinson's  Appeal  (1886) 
54  Conn.  224,  6  Atl.  422,  wherein  tiie 
court  held  that  an  agreement  settling 
an  intestate's  estate  among  the  per- 
sons entitled  to  it,  although  in  writing 
and  executed  by  parties  all  sui  juris, 
would  not  preclude  a  decree  of  the 
probate  court  ordering  a  distribution 
of  the  property,  unless  there  was  a 
compliance  with  t&e  statutory  require- 
ments as  to  execution,  acknowledg- 
ment, and  recording  thereof. 

But  it  has  been  held  in  Connecticut 
that  before  a  distribution  of  an  intes- 
tate's properly  by  agreement  or  set- 
tlement can  put  an  end  to  the  juris- 
diction of  the  probate  court,  the  estate 
to  be  distributed  must  first  be  ascer- 
tained by  the  court.  Mathew's  Appeal 
(1900)  72  Conn.  555,  45  Atl.  170. 

In  Hilton  v.  Rackey  (1911)  37  App. 
D.  C.  83,  it  appeared  that  an  agree- 
ment had  been  entered  into  between 
the  widow  and  five  children  of  an  in- 
testate, which  provided  that  the  widow 


should  manage  the  estate  for  one  year, 
at  the  end  of  which  time  it  was  to  be 
divided  by  giving  one  third  to  the  wid- 
ow in  full  settlement  of  her  dower 
rights,  and  equally  dividing  the  re- 
mainder among  the  children.  This  ac- 
tion was  brought  by  the  widow  and 
two  of  the  children  for  a  partition 
sale  of  the  realty.  The  defendant, 
another  child  of  the  intestate,  attacked 
the  agreement  as  being  without  con- 
sideration, and  maintained  that  the 
widow  was  not  entitled  to  any  more 
than  her  dower  interests  in  the  prop- 
erty. The  court  upheld  the  agreement, 
saying:  "The  consideration  for  this 
contract  was  the  amicable  and  eco- 
nomical settlement  of  the  estate.  It  is 
a  good  and  valid  consideration.  The 
contract  is  one  which  the  courts  will 
not  only  uphold,  but  encourage." 

In  Harris  v.  Seals  (1859)  29  6a. 
685,  the  court  held  that  a  division  by 
agreement  of  the  heirs  of  an  intestate, 
in  which  they  followed  the  rule  pre- 
scribed by  the  Statute  of  Distribu- 
tions, was  a  good  administration  of  the 
whole  estate. 

In  Desverges  v.  Desverges  (1861) 
81  Ga.  763,  it  appeared  that  an  intes- 
tate, who  died  in  1803,  left  certain 
property  which  was  divided  among  his 
widow  and  two  children  by  a  settle- 
ment agreement  executed  between 
them  in  1832.  There  was  eTidence 
tending  to  show  an  inequality  iu  the 
division.  In  1867,  the  plaintiff,  a  son 
of  one  of  the  children  who  bad  died, 
took  out  letters  of  administration  de 
bonis  non  on  the  property  of  the  in- 
testate, and  brought  this  action  to  re- 
cover the  property  allotted  in  the  divi- 
sion to  the  other  child.  The  plaintiff 
objected  to  any  evidence  of  the  divi- 
sion on  the  ground  that  such  an  agree- 
ment could  not  be  set  up  at  common 
law  to  bar  the  recovery  by  a  regular 
administrator.  The  court  affirmed  the 
holding  below  that  "after  the  lapse  of 
twenty-seven  years  an  administratioa 
would  be  presumed,  and  that  such  a 
defense  was  a  good  defense  in  this 
suit."  This  presumption  was  indulged 
in  to  protect  the  voluntary  division, 
which  was  held  to  be  conclusive  on  the 
plaintiff. 

In  Alderman  v.  Chester  (1866)   S4 
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Ga.  152,  it  appeared  that  the  widow 
and  two  children  of  an  intestate  en- 
tered into  a  parol  agreement,  by  which 
the  widow  was  to  select  from  the  real 
and  personal  property  so  much  as  she 
miirht  desire,  and  take  therein  a  life 
estate  with  remainder  in  fee  to  the 
children.  This  she  did,  and  shortly 
afterwards  she  married  the  defendant, 
who  had  previously  entered  into  a  con- 
tract witii  the  widow  and  one  of  the 
children  providing  that,  in  considera- 
tion of  the  contemplated  marriage,  the 
property  should  be  held  by  one  of  the 
children  as  trustee  for  the  benefit  of 
tiie  widow,  and  that  the  estate  should 
remain  the  separate  property  of  the 
widow  during  her  life.  At  her  death 
the  husband  refused  to  surrender  the 
property,  and  this  action  was  brought 
to  compel  an  accounting.  The  conit 
held  that  the  agreement,  though  parol, 
was  valid  and  enforceable,  since  its 
part  i>erformance  had  taken  it  out  of 
the  statute,  and  those  claiming  under 
the  widow  were  concluded  by  it. 

It  has  been  held  that,  where  a  fam- 
ily settlement  is  made  and  all  the  es- 
tate settled  without  administration, 
the  parties  who  have  converted  the 
property  are  responsible  therefor  as 
against  unpaid  creditors.  Barron  v. 
Burney  (1868)  38  Ga.  264. 

See  also  Turk  v.  Turk  (1847)  8  Ga. 
422,  46  Am.  Dec.  434,  wherein  it  ap- 
peured  that  a  widow  and  four  children 
of  an  intestate  had  submitted  the  set- 
tlement of  the  estate  to  arbitrators, 
and  bad  acquiesced  in  and  executed 
the  award.  One  of  the  sons  paid  out 
and  delivered  the  property  to  the  sev- 
eral distributees.  Later  a  grandson  of 
the  intestate  secured  letters  of  admin- 
istration on  the  estate  of  his  ancestor, 
and  brought  this  suit  against  the  son 
who  had  acted  as  distributor,  to  recov- 
er the  assets  of  the  estate.  The  son 
defended  on  the  ground  that  the  fam- 
ity  settlement  raised  s  bar  to  a  re^ 
covery  of  the  whole  of  the  assets  of 
the  estate.  The  court  held  that  as  a 
matter  of  practice  the  defendant 
could  only  avail  himself  of  the  settle- 
ment by  filing  a  cross  bill  against  all 
the  distributees. 

In  Gwinn  v.  Melvin  (1903)  9  Idaho, 
202,  108  Am.  St  Rep.  119,  72  Pac.  961, 


2  Ann.  Gas.  770,  application  wAs  made 
for  the  appointment  of  an  administra- 
tor of  the  estate  of  one  Melvin  who 
had  died  intestate  six  years  before, 
with  a  widow  and  six  children  surviv- 
ing. It  appeared  that  the  widow  and 
children  had  continued  in  possession 
of  Hae  estate,  paid  the  debts,  and 
agreed  on  a  family  settlement  of  the 
proceeds  without  administration.  The 
court  refused  to  allow  such  appoint- 
ment saying:  "When  the  only  duty 
devolving  upon  an  administrator  is 
distribution  of  the  estate  among  the 
heirs,  and  they  make  a  satisfactory 
distribution  thereof  themselves,  ad- 
ministration is  regarded  as  a  useless 
ceremony." 

In  Douglas  v.  Albrecht  (1906)  130 
Iowa,  132,  106  N.  W.  354,  it  was  held 
that  a  settlement  agreement  between 
four  children  who  were  the  sole  sur- 
viving heirs  of  an  intestate,  providing 
for  a  distribution  of  the  estate  without 
administration,  would,  in  the  absence 
of  debts,  estop  an  administrator  there- 
after appointed  from  recovering  the 
assets  of  the  estate. 

In  Shuee  v.  Shuee  (1884)  100  Ind. 
477,  the  court  upheld  a  family  settle- 
ment between  the  widow  and  children 
of  an  intestate,  although  the  portion 
allotted  the  widow  in  the  distribution 
was  much  smaller  than  the  amount 
to  which  she  would  have  been  entitled 
under  the  Law  of  Descent  and  Dis- 
tribution. 

But  in  Bowen  v.  Stewart  (1891)  128 
Ind-  507,  26  N.  E.  168,  28  N.  E.  73, 
wherein  application  was  made  by  the 
heirs  of  an  intestate  to  remove  an  ad- 
ministrator appointed  without  their 
consent,  it  appeared  that  after  the 
death  of  the  intestate  his  widow  and 
five  children  had  settled  the  estate  by 
agreement  without  administration. 
Thereafter  the  county  treasurer  was 
appointed  administrator,  the  intestate 
having  been  indebted  to  the  county 
for  a  large  amount.  The  court  refused 
to  remove  the  administrator,  holding 
that  "so  long  as  there  is  a  single  cred- 
itor he  has  a  right  to  demand  that 
the  estate  shall  be  settled  in  the  mode 
prescribed  by  the  statute." 

In  Brovm  v.  Baxter  (1908)  77  Kan. 
97,  94  Pac.  156,  674,  it  was  held  that 
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an  agreement  between  the  widow  and 
descendants  of  an  intestate  in  settle- 
ment of  his  estate  was  valid,  and  that 
each  distributee  became  the  owner  in 
severalty  of  the  portion  which  he  re- 
ceived; and  an  acquiescence  in  the 
agreement,  and  a  retention  of  the 
amount  received  thereby  for  a  consid- 
erable length  of  time,  were  held  suffi- 
cient to  estop  the  parties  from  after- 
wards objecting  to  the  arrangement. 

In  Sieve  v.  Steinride  (1886)  8  Ky. 
L.  Rep.  347, 1  S.  W.  672,  a  family  com- 
promise of  the  respective  rights  of 
those  interested  in  the  estate  of  an 
intestate  was  upheld,  the  agreement 
being  a  fair  one  and  tending  to  aVoid 
a  threatened  litigation. 

Where  an  intestate  left  no  debts, 
and  the  heirs  were  all  of  full  age,  the 
court  held  that  a  family  settlement 
of  the  estate,  under  which  each  re- 
ceived all  that  would  have  been  al- 
lotted to  him  under  an  administration, 
would  equitably  estop  any  one  of  them 
from  thereafter  attempting  to  open  or 
disturb  the  settlement.  Needham  v. 
Gillett  (1878)  39  Mich.  574. 

In  Roth  v.  Rubert  (1913)  176  Mich. 
484,  142  N.  W.  749,  it  appeared  that  on 
the  death  of  an  intestate  an  attempt 
was  made  among  the  heirs  of  his  es- 
tate to  effect  an  amicable  adjustment 
of  their  conflicting  claims.  A  nephew 
of  the  decedent,  present  at  a  previous 
meeting  of  the  heirs,  agreed  to  be 
bound  by  whatever  the  rest  should 
decide,  and  a  settlement  was  later 
carried  through,  a  third  party  signing 
the  agreement  for  the  nephew.  Sub- 
sequently an  assignee  of  the  nephew's 
interest  appealed  from  an  allowance  of 
certain  disputed  claims  which  had 
been  made  in  the  course  of  the  settle- 
ment, of  which  allowance  the  nephew 
was  in  ignorance.  The  court  held  that 
the  nephew  and  his  assignee  were  es- 
topped to  deny  any  provisions  of  the 
settlement  agreement,  which  was  valid 
and  binding  on  all  the  parties  thereto, 
and  a  permanent  injunction  was  grant- 
ed restraining  the  appeal. 

In  Ormsbee  v.  Piper  (1900)  123 
Mich.  265,  82  N.  W.  36,  it  was  held 
that  an  administrator  duly  appointed 
conld  not  be  denied  the  uncollected 
choses  in  action  yet  belonging  to  the 


estate,  on  the  ground  that  the  widow 
and  children  of  the  intestate  had 
agreed  on  a  distribution  without  ad- 
ministration, and  this  was  so  although 
there  were  no  debts  against  the  estate. 

And  where  two  children,  as  the  sole 
■heirs  of  an  intestate,  agreed  to  a  set- 
tlement of  his  estate  among  them- 
selves, and  no  claims  were  presented 
against  the  estate,  the  court  held  that 
the  agreement  was  valid  and  woald 
give  a  distributee  the  right  to  bring 
action  on  a  note  due  the  estate  which 
had  been'  allotted  to  him  in  the  agree- 
ment. Granger  v.  Harriman  (1908) 
89  Minn.  303,  94  N.  W.  869. 

In  Henderson  v.  Clarke  (1864)  27 
Miss.  436,  it  appeared  that,  following 
the  death  of  the  intestate  without 
children,  his  widow,  brothers,  and  sis- 
ters divided  the  personal  estate  among 
themselves  by  agreement  This  pro- 
ceeding was  attacked  as  void  because 
made  without  an  administration  of  the 
estate,  but  the  court  held  that  since 
'  it  appeared  that  the  debts  of  the  es- 
tate had  been  paid  the  agreement 
would  not  be  set  aside. 

And  in  Griesel  v.  Jones  (1906)  123 
Mo.  App.  45,  99  S.  W.  769,  it  was  held 
that  an  agreement  among  the  heirs  of 
an  intestate  settling  the  estate  with- 
out administration  would  be  valid  if 
there  cootisted  an  absence  of  debts, 
legal  age  of  the  heirs,  and  a  unanimity 
among  them,  as  expressed  by  their 
agreement,  to  dispense  with  an  admin- 
istration. 

In  Bell  T.  Farmers  &  T.  Bank  (1916) 
188  Mo.  App.  383,  174  S.  W.  196,  it 
appeared  that,  following  the  death  of 
an  intestate,  his  heirs  entered  into  a 
family  settlement  distributing  all  of 
his  estate  among  themselves  after  the 
payment  of  debts,  without  administra- 
tion. The  court  held  that,  the  heirs 
being  all  adults,  a  determination,  in 
view  of  sucli  agreement,  that  an  ad- 
ministrator was  not  entitled  to  the 
possession  of  the  property,  was.proper. 

In  Richardson  v.  Cole  (1900)  160 
Mo.  372,  83  Am.  St.  Rep.  479,  61  S.  W. 
182,  it  appeared  that  after  the  death 
of  an  intestate,  who  was  possessed  of 
about  117,000  in  personal  property 
and  left  no  debts,  the  heirs,  all  being 
of  legal  age,  agreed  to  a  settlement 
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of  the  estate,  and  in  pursuance  there- 
of transferred  all  their  interests  to 
one  of  the  heirs  without  administra- 
tion. Twelve  years  later  the  public 
administrator  took  out  letters  of  ad- 
ministration on  the  estate  and  brougrht 
action  to  recover  the  assets  in  the 
hands  of  the  defendant.  The  court 
stated  that  under  the  ciircumstances  it 
knew  of  no  principle  of  law  which 
forbade  such  a  distribution,  and  added 
that  it  would  be  a  mockery  of  justice 
to  require  the  payment  of  the  assets 
to  the  administrator,  for  him  to  pay 
them  back  to  the  defendant,  noinus  the 
costs  and  commissions. 

In  Hibbard  v.  Kent  (1844)  15  N.  H. 
516,  it  was  held  that  a  family  settle- 
ment of  an  intestate's  property,  exe- 
cuted without  fraud  or  mistake  after 
the  paybient  of  debts,  was  valid  and 
binding,  and  that  the  widow,  who  took 
part  in  the  settlement,  could  not  there- 
after defeat  it  by  procurinsr  adminis- 
tration and  bringing  action  for  the 
propel^  so  distributed.  The  court 
added:  "If  all  those  interested  in  an 
estate,  being  of  age  and  capable,  will 
undertake  its  settlement  without  ad- 
ministration for  that  purpose,  each 
receiving  a  share  and  giving  a  dis- 
charge, it  wonld  be  very  mischievous 
if  anyone  might  afterwards,  of  his 
mere  pleasure,  defeat  what  has  thus 
been  done." 

In  George  v.  Johnson  (1864)  46  N.  H. 
466,  wherein  it  appeared  that  the  heirs 
of  an  intestate  had  agreed  to  a  settle- 
ment of  his  estate  by  three  arbitrators, 
they  to  abide  the  result,  and  the  award 
was  duly  complied  with,  the  court  re- 
fused to  open  the  settlement. 

In  Woodman  v.  Rowe  (1879)  59 
N.  BL  463,  the  plaintiff  sought  to  set 
aside  a  settlement  agreement  executed 
before  she  became  of  age,  between  her 
mother  and  her  guardian,  whereby  the 
estate  of  her  father,  who  had  died  in- 
testate, was  settled  without  adminis- 
tration. It  appeared  that  the  settle- 
ment was  a  fair  one,  and  the  court 
held  that  the  parties  were  bound  there- 
by, the  guardian  having  the  right  to 
bind  the  infant  to  such  an  agreement. 

Where,  in  an  action  to  partition  real 
estate,  it  appeared  that  the  rights  of 
the  parties  were  set  out  in  a  settlement 
6  A.L.R.— 36. 


agreement  and  deed  executed  by  them 
as  the  parties  in  interest  in  the  intes- 
tate's property,  the  court  stated  that 
"the  terms  of  that  agreement  and  deed 
are  controlling  as  to  the  interests  of 
the  parties  as  they  were  thereby  de- 
clared to  exist  by  such  parties  them- 
selves." Howells  V.  McGraw  (1904) 
97  App.  Div.  460,  90  N.  Y.  Supp.  1. 

In  Geiger  v.  Ryan  (1908)  123  App. 
Div.  722,  108  N.  Y.  Supp.  13,  an  agree- 
ment between  the  widower  and  chil- 
dren of  an  intestate,  by  which  a  dis- 
tribution of  the  estate  was  made,  was 
held  to  be  valid  and  binding  on  the 
parties. 

In  Loughary  v.  Simpson  (1916)  76 
Or.  219, 146  Pac.  1069,  it  was  held  that 
a  settlement  and  distribution  of  the 
property  of  an  intestate  by  the  persons 
entitled  thereto,  in  the  absence  of 
debts,  left  nothing  on  which  an  ad- 
ministrator could  base  an  action  for  an- 
accounting. 

In  Calhoun  v.  Hays  (1844)  8  Watts 
&  S.  (Pa.)  127,  42  Am.  Dec.  275,  the 
'plaintiffs  sued  in  ejectment  for  a  one- 
eighth  part  of  the  tract  of  land  in. 
which  the  defendants  and  plaintiffs 
claimed  title  as  the  heirs  of  their  com- 
mon ancestor,  who  had  died  intestate. 
The  defendants  alleged  that  by  a  fam- 
ily arrangement  between  all  the  heirs 
the  plaintiffs  had  agreed  to  take  their 
shares  in  money,  and  had  accepted  the- 
defendant's  note,  released  his  claim, 
and  been  fully  paid.  The  plaintiffs 
contended  that  they  were  not  legally 
estopped  by  thef  writings  signed  on 
that  occasion,  and  that  they  did  not 
assent  to  the  settlement  or  receive  the 
money.  It  appeared  from  the  evidence 
that  the  plaintiffs  had  received  their 
share  as  agreed  on  in  the  settlement, 
and  the  court  held  that  the  agreement, 
having  been  a  fair  one,  was  valid  and' 
binding  on  all. 

A  voluntary  agreement,  whereby 
one  of  the  parties  to  a  family  settle- 
ment of  an  intestate's  estate  accepted' 
a  lesser  proportion  of  the  estate  than 
he  was  entitled  to  by  law,  has  been 
held  valid  and  binding.  Conrad  v. 
Conrad  (1908)  36  Pa.  Super.  Ct.  154. 

In  Supreme  Assembly,  R.  S.  G.  F. 
V.  Campbell  (1891)  17  R.  I.  402,  13 
L.R.A.  601.  22  Atl.  307,  an  attempt 
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was  made  to  avoid  a  family  settlement 
of  an  intestate's  estate  in  which  the 
parties  beneficially  interested  had 
agreed  to  share  alike,  after  deducting 
certain  expenditures.  Among  the  as- 
sets of  the  estate  were  different  life 
insurance  certificates,  but  as  no  one 
knew  to  whom  they  were  payable,  the 
agreement  contemplated  an  equal  di- 
vision thereof  irrespective  of  benefi- 
ciaries who  might  be  named  in  the 
certificates.  Subsequently  this  action 
was  brought  by  one  who  was  proved 
to  be  a  beneficiary  under  the  certifi- 
cates. The  court  held  that  the  mutual 
surrender  by  each  of  tiie  interested 
parties  of  his  chance  to  receive  a 
larger  share  by  designation  in  the  cer- 
tificates was  a  sufficient  consideration 
for  the  agreement,  which  was  binding 
on  all  who  had  entered  therein. 

In  Vinson  v.  Cook  (1919)  —  OUa. 
— ,  184  Pac.  97,  an  order  of  the  county 
court  approving  an  agreement  of  set- 
tlement, made  within  the  period  for 
appeal  from  a  decree  of  heirship,  be- 
tween the  executor  of  the  person  ad- ' 
judged  to  be  the  sole  heir  of  an  in- 
testate and  the  unsuccessful  contest- 
ants, was  held  not  to  be  void,  and  to 
be  a  sufScient  protection  to  the  admin- 
istrator in  paying  to  the  contestants, 
pursuant  to  its  direction,  the  amount 
fixed  by  the  agreement,  although  the 
administrator  was  not  notified  of  the 
presentation  of  the  petition  for  the 
order.  The  question  arose  upon  an 
objection  to  a  credit  on  account  of 
such  payment  in  the  administrator's 
account.  The  court  said  that  the  or- 
der may  have  been  erroneous,  but  was 
not  subject  to  collateral  attack. 

But  in  Allen  v.  Simons  (1852)  1 
Curt.  C.  C.  122,  Fed.  Cas.  No.  237,  it 
was  held  that  an  agreement  among  the 
distributees  of  an  intestate  that  the 
property  should  be  managed  by  one  of 
thdm  for  the  joint  benefit  of  all,  with- 
out administration  or  payment  of  ex- 
isting claims,  was  not  enforceable  in 
equity.  Such  an  agreement  would 
tend  to  defraud  creditors,  and,  the 
court  added,  was  plainly  forbidden  by 
public  policy. 

In  an  action  for  trespass  to  real 
property  where  the  plaintiff  set  forth 
a  title  which  was  derived  from  a  par- 


tition agreement  among  the  heins  of 
an  intestate,  the  court  held  that  a  par- 
tition deed,  in  which  all  the  heirs 
joined  in  settling  an  estate,  was  as 
valid  a  division  as  would  be  a  parti- 
tion under  order  of  the  probate  judge. 
Hubbard  v.  Ricart  (1831)  8  Vt  207,  23 
Am.  Dec.  198. 

In  Babbitt  v.  Bowen  (1869)  32  Vt. 
437,  it  was  held  that  an  amicable  set- 
tlement of  the  personal  estate  of  an 
intestate  by  agreement  among  all  the 
heirs,  after  payment  of  debts,  was  a 
valid  distribution  thereof. 

In  Reed  v.  Reed  (1884)  56  Vt.  492, 
it  was  held  to  be  competent  for  the 
heirs  of  an  intestate  to  agree  on  a  di- 
vision of  the  estate  among  themselves, 
on  a  showing  that  there  were  no  cred- 
itors of  the  estate;  and  the  promise  of 
one  to  pay  another  a  certain  sum  for 
his  proportion  was  held  valid,  since 
founded  on  good  consideration. 

Family  settlements  of  the  property 
of  intestates  are  upheld,  though  the 
agreement  provides  for  distribution  on 
a  plan  different  from  that  prescribed 
by  statute.  See  the  reported  ease 
(RiFPE  V.  Walton,  ante,  649),  where- 
in the  court  holds  that  an  agreement 
between  the  widow  and  children  of  an 
intestate,  whereby  his  estate  Is  dis* 
tributed  in  a  manner  different  from 
that  prescribed  by  the  Statute  of  De- 
scent and  Distribution,  is  valid  and 
binding  on  the  parties  thereto. 

So  in  a  case  wherein  it  appeared 
that  an  intestate  left  a  widow  and  two 
sons  as  his  only  heirs,  and  his  prop- 
erty consisted  of  government  bonds 
worth  $6,000,  the  court  said  that  while 
under  the  law  one  third  of  such  prop- 
erty would  pass  to  the  widow,  and  the 
remaining  two  thirds  to  the  sons,  still 
there  was  no  reason  why  the  parties 
might  not  make  such  distribution  of 
the  property  as  they  thought  proper. 
And  an  agreement  that  the  widow 
should  receive  all  the  interest  on  the 
bonds  during  her  life,  and  that  at  her 
death  the  bonds  should  be  divided 
equally  between  the  sons,  was  held 
valid  and  binding.  Comer  v.  Conter 
(1887)  120  ni.  420, 11  N.  B.  848. 

Likewise,  where  all  the  next  of  kin 
united  in  an  agreement  settling  the  es- 
tate of  an  intestate  among  themselves. 
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it  was  held  that  so  long  as  tibe  riffhts 
of  creditors  were  not  involved,  and  the 
settlement  was  not  procured  by  fraud, 
it  was  valid,  although  the  distribution, 
as  agreed  on,  was  different  from  that 
provided  by  statute,  the  court  saying : 
"While  it  was  the  duty  of  the  admin- 
istrator to  pay  the  debts  and  adminis- 
tration expenses  of  the  deceased,  and 
to  distribute  the  remainder  among  the 
next  of  kin  in  accordance  with  the 
provisions  of  the  statute  regulating 
the  distribution  of  personal  property 
among  tthe  next  of  kin  of  intestates,  it 
is  within  the  power  of  the  next  of  kin 
to  agree  among  themselves  for  a  dis- 
tribution different  from  that  provided 
by  statute."  Re  Powell  (1919)  106 
Misc.  212,  174  N.  J.  Supp.  420. 

«.  JBffeet  •t  fraud  or  tiUarepresentotton. 

Family  settlements  of  intestate's  es- 
tates are  invalid  if  tainted  in  their  in- 
ception with  fraud  or  misrepresenta- 
tion. But  the  general  tendency  of  the 
courts  to  uphold  such  agreements 
seems  to  have  its  effect  here,  and 
fraud  or  misrepresentation  must  be 
deafly  and  satisfactorily  shown  to  vi- 
tiate the  contract.  Ellison  v.  Smith 
(191S>  107  Atk.  614,  166  S.  W.  417; 
Shnee  v.  Shuee  (1884)  100  Ind.  477; 
Sieve  v.  Steinride  (1886)  8  Ky.  U  Rep. 
347,  1  S.  W.  672;  Levy  v.  Levy  (1899) 
51  La.  Ann.  311,  26  So.  86;  Conrad  ▼. 
Conrad  (1908)  86  Pa.  Super.  Ct.  164; 
Geiger  v.  Ryan  (1908)  123  App.  Div. 
722,  108  N.  Y.  Supp.  13. 

In  Ellison  v.  Smith  (Ark.)  supra, 
the  appellants  sought  the  reversal  of  a 
decree  canceling  certain  deeds  because 
of  fraudulent  connivance  and  misrep- 
resentations by  them  in  relation  there- 
to. The  appellee  had  entered  into  a 
family  settlement  with  the  appellants, 
her  brothers,  in  which  a  division  was 
made  of  the  estate  of  their  father,  who 
had  died  intestate.  The  division,  how- 
ever, was  discriminatory,  so  that  the 
appellee  secured  a  much  smaller  por- 
tion than  her  rightful  share.  The 
court  held  that  the  imposition  prac- 
tised on  the  appellee  by  those  whom 
she  had  the  right  to  expect  would  treat 
her  with  the  utmost  fairness  fully  war- 
ranted a  cancelation  of  the  deeds 
which  she  had  signed  in  the  settle- 
ment, saying:     "While  family  settle- 


ments, when  fairly  made,  require 
strong  reasons  to  prevent  their  en- 
forcement, a  settlement  such  as  is 
indicated  by  the  evidence  in  this  rec- 
ord could  not  be  approved,  because  it 
shows  conclusively  that  it  is  very  un- 
fair and  unequal." 

In  Shuee  v.  Shuee  (1884)  100  Ind. 
477,  the  widow  of  an  intestate  sought 
relief  from  a  contract  of  settlement 
entered  into  between  her  and  the  chil- 
dren of  the  intestate,  in  which  she 
agreed  to  accept  |2,000  as  her  share 
of  the  estate.  It  appeared  that  pre- 
vious to  her  husband's  death  she  had 
received  |9,000  from  him,  for  which 
she  gave  a  receipt  for  "my  share  of 
division  in  the  estate."  At  the  time 
the  family  settlement  was  made,  the 
widow  was  told  that  the  $9,000  which 
she  had  received  would  be  charged  to 
her  in  the  final  accounting.  In  her 
complaint  the  widow  averred  that  the 
amount  she  had  accepted  for  her  share 
was  much  less  than  she  was  entitled 
to  by  law,  and  alleged  further  that  she 
had  been  misled  into  .making  the  set- 
tlement,.partly  by  the  statement  above, 
which  was  made  under  mistake  of  law. 
The  court  held  that  there  was  no 
ground  for  annulling  the  settlement, 
saying:  "We  are  of  opinion  that  even 
eliminating  from  this  settlement  the 
favor  in  which  it  ought  to  stand  as  a 
family  settlement,  it  should  not  fall 
under  the  condemnation  of  having 
been  obtained  by  fraud,  either  actual 
or  constructive."  And,  continuing,  the 
court  said:  "Family  settlements, 
when  made  in  good  faith  and  with  full 
disclosure,  are  looked  upon  with  favor 
in  equity,  and  will  be  sustained  by  the 
courts,  'albeit,  perhaps,  resting  upon 
grounds  which  would  not  have  been 
considered  satisfactory  if  tibe  trans- 
action had  occurred  between  stran- 
gers.' All  such  agreements  are  favor- 
ably regarded  in  courts  of  equity,  and 
are  supported  not  only  as  beneficial  in 
themselves,  but  as  conducing  to  peace 
and  harmony,  and  it  is  universally 
held  that,  in  order  to  set  aside  such  a 
settlement,  overreaching  fraud  or  mis- 
take must  be  shown." 

In  Sieve  v.  Steinride  (1886)  8  Ky.  L. 
Rep.  347,  1  S.  W.  672,  it  appeared  that 
after  the  death  of  a  wife  her  next  of 
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kin  asserted  claims  to  her  property 
which  the  husband  denied,  claimins: 
that  his  wife  and  he  had  agreed  that 
the  property  should  go  to  the  survivor 
of  them.  Under  pressure  of  threat- 
ened litigation,  a  compromise  settle- 
ment was  entered  into  by  which  the 
husband  and  the  wife's  next  of  kin 
executed  mutual  deeds  to  one  half  of 
the  property.  An  action  was  later  in- 
stituted by  the  wife's  next  of  kin  to 
cancel  their  deed  to  the  husband  of 
one  half  of  the  property,  on  the  ground 
that  it  was  procured  by  misrepresenta- 
tion, and  that  they  were  in  ignorance 
of  their  rights  at  the  time.  The  court 
held  that  the  compromise,  having  been 
a  fair  one  in  which  the  plaintiffs  were 
fully  apprised  of  their  rights,  and  be- 
ing purposed  to  prevent  threatened 
litigation,  it  would  be  enforced,  say- 
ing: "A  court  of  equity  will  not 
hesitate  to  enforce  a  family  settlement 
based  upon  a  just  and  fair  compro- 
mise." 

In  Levy  v.  Levy  (1899)  51  La.  Ann. 
311,  25  So.  86,  -the  plaintiff  averred 
that  he  had  been  imposed  on  by  his 
children,  who  had  joined  with  him  in 
a  family  settlement  of  their  mother's 
estate,  which  had  been  in  community 
with  that  of  her  husband.  The  heirs 
had  disagreed  with  their  father  in  re- 
gard to  the  amount  coming  to  them, 
and  it  was  the  source  of  constant  quar- 
rels until  one  of  them-  drew  up  a  mem- 
orandum as  to  the  amount  he  thought 
should  be  allotted  each  heir,  on  which 
memorandum  an  act  of  settlement  was 
drawn  up  and  agreed  to  by  all.  The 
plaintiff  maintained  that  wrongful 
charges  had  been  made  against  him  in 
the  settlement,  and  that  amounts 
which  should  have  been  collated  by 
the  heirs  were  withheld.  The  defend- 
ants set  out  the  settlement  agreement 
as  a  fair  and  just  disposition  of  the 
estate.  It  was  held  that  the  plaintiff 
was  concluded  by  the  settlement  as 
made  by  him,  but  on  an  application  for 
a  rehearing  the  court  stated  that  un- 
der the  circumstances  the  case  should 
be  remanded  on  this  question  of  col- 
lation, otherwise  reserving  and  en- 
forcing the  rights  of  the  parties  under 
the  settlement. 

In  Conrad  v.  Conrad  (1908)  86  Pa. 


Super.  Ct.  154,  the  plaintiff  sought  to 
cancel  a  family  agreement  disposing 
of  an  intestate's  property,  on  the 
ground  of  fraud.  It  appeared  that  the 
plaintiff  and  the  defendant,  as  the  sole 
heirs  and  hext  of  kin,  had  agreed  to  a 
settlement  by  which  the  former  was 
to  receive  one  sixth  of  the  estate. 
There  was  evidence  that  at  the  time 
the  agreement  was  made  the  plaintiff 
knew  that  he  was  entitled  to  one  half 
of  the  estate,  under  the  Intestate 
Laws.  The  court  held  that,  since  he 
had  voluntarily  agreed  to  accept  a 
lesser  proportion  of  the  estate  than  he 
was  entitled  to  by  law,  there  was 
nothing  on  which  to  base  a  charge  of 
fraud,  and  that  the  agreement  was 
valid  and  binding  on  the  parties. 
.  In  Geiger  v.  Ryan  (1908)  128  App. 
Div.  722,  108  N.  Y.  Supp.  13,  it  ap- 
peared that  following  the  death  of  an 
intestate  hw  husband  by  her  second 
marriage  claimed  one  third  of  the  pei- 
sonalty  as  widower,  and  in  a  settle- 
ment with  her  three  children  he  di- 
vided two  thirds  of  the  personalty 
among  them,  and  paid  each  a  certain 
amount  in  addition,  for  their  interest 
in  the  realty.  The  plaintiff  herein,  one 
of  the  daughters  of  the  intestate,  ' 
afterwards  repudiated  the  settlement 
on  the  ground  that  the  husband  had 
fraudulently  stated  that  he  was  the 
widower  of  the  intestate.  It  was 
claimed  that,  by  reason  of  a  prior  com- 
mon-law marriage,  the  marriage  of  the 
intestate  and  the  defendant  herein 
was  void.  The  court  held  tiiat  the 
second  marriage  had  become  valid  at 
the  death  of  the  first  husband,  and 
that,  no  fraud  being  shown,  the  set- 
tlement was  valid  and  binding. 

In  Bumes  v.  Burnes  (1904)  182  Fed. 
485,  it  appeared  that  one  of  two 
brothers  who  owned  all  their  property 
in  common  died  intestate,  and  on  the 
urgent  appeal  of  the  surviving  brother 
the  widow  and  children  of  the  de- 
ceased entered  into  an  arrangement 
with  him  providing  for  the  creation 
of  a  corporation  to  take  the  common 
property.  A  division  was  made  by 
allotting  the  stock  tb  the  parties  in 
interest.  Twelve  years  after  the 
agreement  action  was  brought  to  set 
it  aside,  the  plaintiff  contending  that 
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the  act£  of  ^he  surviving  brother  in 
inducing  the  agreement  amounted  to 
duress.  It  appeared  that  he  had 
threatened  to  administer  the  estate  as 
surviving  partner  unless  the  widow 
and  children  entered  into  the  agree- 
ment. The  court  held  that  the  settle- 
ment would  not  be  set  aside  after 
twelve  years  had  elapsed,  on  the 
gix>und  «f  duress,  and  on  a  further 
appeal  ia  (1905)  70  C.  C.  A.  357,  137 
Fed.  78L  the  court,  in  affirmance, 
said:  "For  obvious  reasons  of  public 
policy,  compromises  of  conflicting 
claims  by  family  settlements  are  en- 
couraged by  the  courts,  and  they  may 
not  be  avoided  or  disregarded  for 
mere  inadequacy  of  consideration,  or 
except  upon  clear  and  convincing 
proof  ef  grave  fraud  or  mistake." 

In  Griffing  v.  Gislason  (1906)  21 
S.  D.  6^  109  N.  W.  646,  it  appeared 
that  at  a  saeeting  of  the  parties  inter- 
ested in  a  decedent's  estate  the  widow 
was  informed  that  a  will  left  by  her 
husband  was  invalid,  and  that  she 
would  «aty  be  entitled  to  a  small  por- 
tion of  tike  estate.  At  the  solicitation 
of  the  o^ers,  and  in  ignorance  of  her 
rights  as  surviving  wife,  she  then  en- 
tered into  a  settlement  agreement  by 
which  she  was  to  share  equally  with 
the  otho*  heirs.  The  widow  received 
nothing  as  consideration  for  her 
agreement  to  accept  a  much  smaller 
portion  than  she  was  entitled  to  by 
law.  The  court  held  that  since  the 
widow  was  clearly  mistaken  as  to  her 
rights  in  her  husband's  estate,  while 
the  other  heirs  appeared  to  have  un- 
derstood tiiat  she  was  entitled  to  a 
larger  portion,  the  agreement  should 
be  rescinded,  consent  having  been 
given  by  mistake. 

In  an  early  Tennessee  case,  in  which 
it  appeared  that  an  agreement  had 
been  made  for  a  family  distribution 
of  an  intestate's  estate  without  ad- 
ministration, the  court  said :  "As  to 
the  agreement  to  divide  the  property 
among  them,  without  administering, 
we  think  such  agreements  do  not  de- 
serve encouragement.  They  are  sel- 
dom beneficial  to  the  individuals  con- 
cerned in  them,  produce  lawsuits,  and 
are  often  made  the  means  of  defraud- 
ing creditors."    And  a  direction  was 


made  that  the  circuit  court  issue  let- 
ters of  administration.  Wright  v. 
Wright  (1827)  Mart.  &  Y.  (Tenn.)  43.. 

//.  Cofutmction  of  agraement. 

In  the  construction  of  family  agree- 
ments for  the  distribution  of  the  prop- 
erty of  intestates  the  courts,  while 
seeking  the  real  intent  of  the  parties 
as  revealed  in  the  agreement,  will,  in 
the  absence  of  fraud  or  mistake,  ad- 
here strictly  to  the  terms  thereof. 

Arkansas. — ^Turner  v.  Davis  (1888) 
41  Ark.  270. 

Connecticut. — Baxter  v.  Gay  (1840) 
14  Conn.  119. 

Georgia.^ — ^Williams  v.  Williams  Co. 
(1904)  122  Ga.  178,  106  Am.  St.  Rep. 
100,  50  S.  E.  52. 

Iowa.— Sloan  v.  Moffatt  (1875)  41 
Iowa,  271. 

Kansas.— McCabe  v.  McCabe  (1916) 
96  Kan.  702,  163  Pac.  509. 

Kentucky. — Dowell  v.  Dowell  (1910) 
137  Ky.  167,  125  S.  W.  283. 

Pennsylvania.  —  Cocker's  Estate 
(1892)  1  Pa.  Dist.  R.  158. 

South  Carolina. — Ex  parte  Yown 
(1882)  17  S.  C.  532. 

Tennessee.— Buck  v.  Buck  (1874)  4 
Baxt.  392. 

An  agreement  in  the  nature  of  a 
family  settlement  which  conveys  the 
interests  of  the  parties  in  an  intes- 
tate's realty  to  a  trustee  for  sale,  the 
proceeds  to  be  divided  among  the 
claimants,  constitutes  an  equitable 
conversion  of  the  realty  into  money. 
Turner  v.  Davis  (1883)  41  Ark.  270.- 
In  that  case  it  appeared  that  the  sole 
parties  in  interest  in  the  intestate's 
estate  were  a  granddaughter  and  son- 
in-law.  There  were  conflicting  claims 
between  the  parties,  and  to  avoid  a 
pending  action  they  conveyed  their 
several  interests  in  the  realty  (except- 
ing specified  portions)  to  a  trustee  to 
be  sold  by  him,  the  proceeds  to  be 
equally  divided  between  the  two  claim- 
ants. Subsequently,  but  before  a  sale 
by  the  trustee,  judgment  creditors  of 
the  son-in-law  levied  on  and  sold  a 
portion  of  the  real  estate  under  an 
execution.  This  suit  was  brought  by 
another  judgment  creditor  to  have  the 
deed  under  the  execution  sale  an- 
nulled and  a  commissioner  appointed 
to  sell  the  undivided  half  of  the  real- 
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ty  and  apply  the  proceeds  to  the  sat- 
isfaction of  the  plaintifiTs  judgments. 
The  court  held  that  since  the  purpose 
of  the  agreement,  which  stood  on  the 
ground  of  a  family  settlement,  was  to 
dispose  of  the  conflicting  claims  of 
the  parties,  it  was  evident  from  the 
terms  of  the  agreement  that  they  de- 
sired a  sale  and  conversion  of  the 
property  into  money.  And  since  the 
deed  of  trust  was  an  equitable  con- 
version of  the  land  into  money,  it  was 
held  that  no  estate  was  left  in  the 
son-in-law  which  could  be  subjected 
to  execution  at  law. 

In  Baxter  v.  Gay  (1840)  14  Conn. 
119,  the  plaintiff  sought  to  recover  fSO 
under  a  parol  agreement  executed  in 
1833  between  the  heirs  of  an  intestate 
on  the  division  of  the  estate.  By  the 
settlement,  the  heirs  agreed  to  divide 
the  estate  into  three  portions,  each  to 
take  one  portion,  but  as  the  part  al- 
lotted the  defendant  was  of  greater 
value  than  that  allotted  the  plaintiff 
the  former  agreed  to  pay  tlie  latter 
$S0.  It  was  also  provided  that  each 
of  the  heirs  should  execute  a  deed  of 
his  interest  in  the  estate.  The  deed 
executed  by  the  plaintiff  was  not 
joined  in  by  her  husband,  and  was 
consequently  void.  In  1837,  a  valid 
deed  was  executed  by  the  plaintiff,  and 
in  1838  this  suit  was  brought.  The 
defendant  set  out  the  Statute  of  Limi- 
tations which  limited  actions  on  parol 
contracts  to  three  years  from  the  time 
the  right  of  action  accrued,  and  al- 
leged in  addition  that  the  contract  was 
void  under  the  Statute  of  Frauds.  The 
court  held  that  under  the  agreement  a 
right  of  action  did  not  accrue  until 
t^e  delivery  of  a  valid  deed,  and,  since 
three  years  had  not  elapsed  from  that 
time,  the  Statute  of  Limitations  would 
not  apply.  And  since  the  parol  agree- 
ment had  been  executed  by  the  parties, 
it  was  held  valid  and  without  the 
Statute  of  Frauds. 

Where  the  heirs  have  entered  into  an 
agreement  dividing  the  property  of  an 
intestate,  and  the  interests  of  cred- 
itors are  not  involved,  acts  adopting 
the  partition  clothe  each  heir  with  a 
perfect  equity  to  the  part  assigned  to 
him,  and  after  such  a  distribution  each 
heir  loses  whatever  title  he  had  in 


what  has  been  assigned  to  the  others^ 
and  has  no  interest  therein  which  can 
be  levied  on  by  a  subsequent  judgment 
creditor.  Williams  v.  Williams  Co. 
(1904)  122  Ga.  178,  106  Am.  St.  Rep. 
100,  50  S.  E.  52. 

In  Sloan  v.  Moffatt  (1875)  41  Iowa, 
271,  it  appeared  that  a  family  settle- 
ment was  made  between  the  widower 
and  four  children  of  an  intestate,  by 
which  the  former  was  to  receive 
$1,366.66,  estimated  as  one  third  of  the 
estate,  which  was  to  be  paid  out  of  the 
proceeds  of  certain  notes.  It  was 
further  agreed  that  one  of  the  chil- 
dren was  to  receive  the  sum  of  $400 
out  of  the  proceeds  of  the  notes,  and 
the  remainder  was  to  be  divided  be- 
tween two  of  the  remaining  children. 
The  notes  did  not  realize  the  amounts 
required .  to  fulfil  the  terms  of  the 
agreement,  and  the  widower  (Maimed 
that  his  portion  should  be  satisfied 
first,  which  would  have  nearly  ex- 
hausted the  amount  realized.  The 
court  stated  that  there  was  nothing 
in  the  agreement  to  warrant  such  a 
contention,  and  held  that  Vtie  amount 
should  be  applied  in  the  proportion 
of  the  respective  claims  of  the  dis- 
tributees, as  set  forth  in  the  settle- 
ment. 

In  McCabe  v.  HcCabe  (1916)  96  Kan. 
702,  153  Pac.  509,  the  court  held  that 
a  provision  in  the  family  settlement  of 
an  intestate's  estate,  recognizing  the 
one-fourth  interest  of  a  son  in  certain 
property,  and  signed  by  the  widow  and 
two  sisters,  rendered  it  immaterial 
whether  quitclaim  conveyances  of  his 
sisters  of  their  interests  therein  were 
made  to  him  several  years  later,  or  not 
at  all.  And  where  the  widow  had,  in 
accordance  with  the  agreement,  con- 
veyed her  interest  in  the  lands  to  the 
son,  subject  to  a  life  estate,  it  was 
held  that  a  quitclaim  deed  recognizing 
his  one-fourth  interest  therein  would 
be  superfluous. 

In  Dowell  v.  Dowell  (1910)  137  Ky. 
167,  125  S.  W.  283,  it  appeared  that  an 
agreement  had  been  entered  into  by 
the  eight  children  of  an  intestate, 
whereby  six  of  the  children  agreed 
that  the  remaining  two  should  re- 
ceive the  more  valuable  portion  of  the 
estate,  because  of  their  services  and 
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advances  to  the  intestate.  The  court 
held  that  this  settlement  would  estop 
the  two  latter  children  from  subse- 
quently asserting  claims  against  the 
estate  for  the  services  rendered. 

Where,  by  an  oral  family  settlement 
between  the  widow  and  children  of  an 
intestate,  it  was  agreed  that  the  widow ' 
should  remain  in  possession  of  and 
enjoy  the  estate,  the  court  held  that 
this  agreement  passed  the  corpus  of 
the  estate  to  tiie  widow.  Cocker's  Es- 
tate (1892)  1  Pa.  Dist.  R.  158. 

In  Ex  parte  Yown  (1882)  17  S.  C. 
632,  it  appeared  that  a  man  died  in- 
testate in  1863,  leaving  his  widow  and 
five  sons  of  a  former  marriage  as 
heirs.  A  family  settlement  was  exe- 
cuted between  the  sons  and  the  widow 
by  which  all  agreed  to  share  equally, 
the  widow  further  covenanting  that 
her  share  should  revert  to  the  others 
at  her  death  without  issue,  provided 
that  they  should  take  care  of  her  if 
she  became  needy  in  her  lifetime. 
Deeds  were  executed  in  pursuance  of 
the  agreement,  and  in  1880  the  widow 
died  intestate  without  issue.  The  sons 
then  commenced  an  action  for  parti- 
tion of  the  land  previously  conveyed  to 
the  widow,  whereon  the  sister  of  the 
widow  petitioned  for  the  proceeds  of 
the  partition  sale.  The  court  found 
that  the  second  condition  which  the 


children  undertook,  which  was  to  care 
for  the  widow  if  she  became  needy, 
had  not  been  fulfilled,  and  held  that 
this  failure  to  fulfil  the  agreement 
would  prevent  a  reversion  of  the  lands. 
In  Buck  V.  Buck  (1874)  4  Baxt. 
(Tenn.)  392,  the  plaintiff  sought  to  re- 
cover part  of  a  crop  of  com  claimed 
by  her  as  widow  of  the  intestate.  It 
appeared  that  a  family  settlement  had 
been  made  disposing  of  the  personal 
estate  of  the  intestate,  in  which  agree- 
ment it  was  provided  that  after  taking 
out  certain  property  allotted  to  the 
widow  all  the  remaining  effects  and 
property  should  be  divided  amongst 
the  children  in  equal  parts.  The 
plaintiff's  claim  was  based  on  the  con- 
tention that  the  com  crop  was  not 
comprehended  in  the  agreement.  The 
court  held  that  the  agreement  extend- 
ed to  the  growing  crops,  sustaining  the 
following  instruction :  "If  the  parties 
undertook  to  make  an  agreement  and 
division  of  the  estate,  and  there  is  no 
other  evidence  than  the  written  agree- 
ment itself,  the  presumption  would  be 
they  intended  to  divide  the  whole  es- 
tate, and  if  the  parties  were  all  of 
full  age,  and  capable  of  contracting, 
they  would  be  bound  by  their  agree- 
ment, if  it  was  not  procured  by  fraud 
and  oppression."  B.  E.  B. 


RE  JAMES  WALSH. 
LONDON  GUARANTEE  &  ACCIDENT  COMPANY,  Limited,  Appt. 

Maaaachuaetta  Supreme  Judicial  Court— June  4,  1917. 

(227  Mass.  341,  116  N.  E.  496.) 

Workmen's  compensation  —  allowance  for  disability  —  eif ect  of  subsequent 
insanity. 

1.  The  subsequent  insanity  of  an  injured  workman  does  not  destroy  his 
right  to  receive  the  allowance  made  under  the  Workmen's  Compensation 
Act  for  a  permanent  partial  disability  resulting  from  an  injury  received 
in  his  employment. 

[See  note  on  this  question  beginning  on  page  570.] 

—  absence  of  evidence  —  knowledge  of 

committee.  mittee  of  arbitration  and  the  indus- 

2.  In  determining  what  a  common  trial  accident  board,  on  review,  may 
day  laborer  might  have  earned  for  the  act  upon  their  own  knowledge  if  no 
purpose  of  making  an  award  under  the  evidence  upon  the  question  has  been 
Workmen's  Ck>mpensation  Act  the  com-  introduced. 
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Appeal  by  insurer  from  a  decree  of  the  Superior  Court  for  Suffolk 
County  afBtming  an  award  of  compensation  to  claimant  by  the  committee 
of  arbitration  and  industrial  accident  board  in  a  proceeding  by  him  under 
the  Workmen's  Compensation  Act  to  recover  for  injuries  received  by  him. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  S.  Avery,  for  appellant:  .2  K.  B.  158,  82  L.  J.  K.  B.  N.  S.  414, 

The  compensation  was  not  intended      108  L.  T.  N.  S.  283,  29  Times  L.  R.  290, 


to  furnish  support  for  persons  inca- 
pacitated for  work  for  causes  other 
than  those  arising  out  of  and  in  the 
course  of  the  employment. 

Murphy's  Case,  224  Mass.  592,  113 
N.  E.  283;  Weaver  v.  Maxwell  Motor 
Co.  186  Mich.  588,  L.R.A.1916B,  1276, 
162  N.  W.  993,  Ann.  Cas.  1917E,  238; 
Winn  V.  Adjustable  Table  Co.  193 
Mich.  127,  159  N.  W.  372,  13  N.  C.  C. 
A.  612;  Sanderson's  Case,  224  Mass. 
558, 113  N.  E.  355. 

Mr.  Henry  R.  Brigham,  for  appellee: 

The  provisions  of  the  statute  under 
which  this  case  arises,  called  the 
Workmen's  Compensation  Act,  should 
^e  construed  liberally  for  the  protec- 
tion of  the  injured  employee. 

Meley's  Case,  219  Mass.  136,  106  N. 
E.  559;  Panasuk's  Case,  217  Mass.  589, 

105  N.  E.  368,  5  N.  C.  C.  A.  688 ;  Dono- 
van's Case,  217  Mass.  76, 104  N.  E.  431, 
Ann.  Cas.  1915C,  778,  4  N.  C.  C.  A.  549. 

The  compensation  should  be  based 
upon  the  extent  that  the  injured  em- 
ployee's earning  capacity  has  been  af- 
fected by  the  injury. 

King  v.  Viscoloid  Co.  219  Mass.  420, 

106  N.  E.  988,  Ann.  Cas.  1916D,  1170, 
7  N.  C.  C.  A.  254;  Durney's  Case,  222 
Mass.  461,  111  N.  E.  166. 

Under  the  British  Workmen's  Com- 
pensation Act,  the  question  of  what  a 
man  is  able  to  earn  in  some  suitable. 
employment  or  business  after  the  ac- 
cident in  cases  where  the  injured  em- 
ployee is  only  partially  incapacitated, 
but  is  not  as  a  fact  earning  anything 
for  some  reason  not  connected  with 
the  accident,  has  been  held  to  be  with- 
in the  discretion  of  the  judge,  and  com- 
pensation awarded  and  allowed. 

Roberts  &  Ruthven  v.  Hall,  5  B.  W. 
C.  C.  331;  Thayne  v.  Gray  [1915]  W.  C. 
&  Ins.  Rep.  64,  8  B.  W.  C.  C.  17;  Curry 
V.  Doxford  [1915]  W.  C.  &  Ins.  Rep. 
81,  8  B.  W.  C.  C.  19;  McNally  v.  Fur- 
ness,  W.  &  Co.  [1913]  8  K.  B.  605,  82 
L.  J.  K.  B.  N.  S.  1810,  109  L.  T.  N.  S. 
270,  29  Times  L.  R.  678  [1913]  W.  C. 
&  Ins.  Rep.  717,  6  B.  W.  C.  C.  664;  Car- 
go  Fleet  Iron  Co.  v.  Funck  [1916]  W. 
C.  &  Ins.  Rep.  87,  9  B.  W.  C.  C.  318; 
Harwood  v.  Wyken  Colliery  Co.  [1913] 


67  Sol.  Jo.  300,  6  B.  W.  C.  C.  225;  Cory 
Bros.  &  Co.  V.  Hughes  [1911]  2  K.  B. 
738,  27  Times  L.  R.  498,  4  B.  W.  C.  C. 
291;  New  Monkton  Colliery  Co.  v. 
Toone  [1913]  W.  C.  &  Ins.  Rep.  425, 
109  L.  T.  N.  S.  374,  57  Sol.  Jo.  758,  6 

B.  W.  C.  C.  660;  Slater  v.  Blyth  Ship- 
building &  Dry  Docks  Co.  [1914]  W. 

C.  &  Ins.  Rep.  39,  7  B.  W.  C.  C.  193. 

Loring,  J.,  delivered  the  opinion 
of  the  court: 

The  main  question  here  is  whether 
subsequent  insanity  defeats  an  em- 
ployee's  right  to  compensation  under 
the  Workmen's  Compensation  Act. 

The  employee,  a  boiler  maker  by 
trade,  was  injured  on  July  1,  1913. 
In  the  course  of  his  work,  as  such, 
he  had  to  climb  ladders  and  to  work 
on  stagings.  The  result  of  the  m- 
jury  was  that  his  right  leg  was 
shortened  2^  inches.  In  the  opinion 
of  the  physician  called  by  the  insur- 
ance company  (adopted  by  the  arbi- 
tration committee  and  the  board) 
that  prevented  him  from  doing  the 
work  of  a  boiler  maker,  but  it  left 
him  "able  to  perform  any  ordinary, 
manual  labor,  such  as  shoveling  or 
anything  of  this  sort,  just  as  well  as 
other  men."  The  weekly  wages 
earned  by  him  as  a  boiler  maker 
came  to  $16.  The  insurance  com- 
pany paid  him  one  half  of  these 
wages  until  he  had  recovered  from 
the  injury,  except  for  the  shorten- 
ing of  his  leg.  When  this  happened 
the  company  refused  to  make  fur- 
ther payments.  Subsequently  he 
became  insane  and  thereby  was  pre- 
vented from  doing  any  work.  The 
arbitration  committee  found  that  the 
partial  incapacity  resulting  £rom  the 
shortening  of  the  leg  was  a  perma- 
nent one,  that  he  could  have  earned 
$7.60  a  week  as  a  laborer,  and 
awarded  him  $3.76  a  week  for  the 
balance  of  300  weeks,  with  leave  to 
either  party  to  apply  under  pt  8, 
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§  12,  and  under  "the  general  provi- 
sions of  the  statute." 

We  are  of  opinion  that  subsequent 
insanity  does  not  deprive  an  em- 
ployee of  compensation  due  him 
under  the  provisions 
of  the  Workmen's 
Compensation  Act. 
Indeed  the  effect  of 
subsequent  insanity, 
and  the  only  effect  of  it,  is  to  make 
greater  the  employee's  need  to  have 
that  compensation  which,  apart  from 
the  subsequent  disability,  justice  re- 
quired the  employer  to  pay  him. 
And  the  cases  are  to  that  effect. 
Harwood  v.  Wyken  Colliery  Co. 
[1913]  2KB.  158,  82  L.  J.  K.  B. 
N.  S.  414,  108  L.  T.  N.  S.  283,  29 
Times  L.  R.  290,  57  Sol.  Jo.  300 ;  Mc- 
Nally  v.  Fumess,  W.  &  Co.  [1913] 
3  K.  B.  605,  82  L.  J.  K.  B.  N.  S. 
1310,  109  L.  T.  N.  S.  270,  29  Times 
L.  R.  678,  6  B.  W.  C.  C.  664.  See 
also  in  this  connection  Cory  Bros. 
&  Co.  V.  Hughes  [1911]  2  K.  B.  738, 
27  Times  L.  R.  498,  4  B.  W.  C.  C. 
291. 

The  insurance  company  has  ar- 
gued that  the  subsequent  insanity 
of  the  employee  stands  on  all  fours 
with  the  subsequent  death  of  a  de- 
pendent. TTie  purpose  of  the  Work- 
men's Compensation  Act  is  to  make 
a  personal  injury  suffered  by  an  em- 
ployee an  incident  of  the  business 
in  which  he  is  employed  when  it 
arises  out  of  and  in  the  course  of 
his  employment.  To  accomplish 
that  purpose  it  is  provided  by  that 
act  that  as  matter  of  justice  the  re- 
sulting burden  shall  be  borne  by  the 
employer,  without  regard  to  the 
question  of  fault  on  the  part  of 
the  employee.  In  carrying  out  that 
measure  of  justice  the  act  provides 
that  in  case  the  injury  results  in 
the  death  of  an  employee  compen- 
sation shall  be  made  to  those  de-' 
pendent  upon  him.  It  was  decided 
in  Murphy's  Case,  224  Mass.  592, 
118  N.  E.  283,  that  the  subsequent 
death  o^  a  d^ndent  ends  his  right 
to  compensation.  But  none  of  the 
considerations  upon  which  that  con- 
clusion was  reached  exist  in  the  case 
of  a  permanent  partial  incapacity 
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for  work  caused  by  an  injury  with- 
in the  act  and  a  subsequent  total 
disability  coming  from  an  outside 
cause.  In  that  case  (as  we  have 
said)  the  only  effect  of  the  subse- 
quent total  disability  is  to  make 
greater  the  employee's  need  to  have 
that  compensation  which,  under  the 
act,  justice  required  the  employer  to 
make  to  him. 

The  insurer  relies  upon  what  was 
said  by  the  supreme  court  of  Michi- 
gan in  Winn  v.  Adjustable  Table  Gi>. 
193  Mich.  127,  159  N.  W.  373,  13 
N.  C.  C.  A.  612.  In  deciding  that 
the  loss  of  a  third  finger  by  reason 
of  an  injury  within  the  Workmen's 
Compensation  Act  should  be  dealt 
with  as  the  loss  of  a  finger,  and  not 
as  the  loss  of  a  whole  arm,  in  a  case 
where  the  employee,  before  the  in- 
jury, had  on  that  hand  the  thumb 
and  third  finger  only,  that  court 
said :  "It  is  impossible  to  know  how 
much  the  claimant  might  have 
earned  if  suffering  only  from  the 
pjurtial  disability,  when,  as  a  matter 
of  fact,  he  cannot  earn  anything  be- 
cause of  the  total  disability." 
,  The  decision  in  that  case  is  not  of 
consequence  here.  See  in  i^at  con- 
nection Branconnier's  Case,  223 
Mass.  273,  111  N.  E.  792.  We  are 
unable  to  agree  with  this  reasoning. 
There  is  not  a  court  day  in  the  year 
when  some  jury  is  not  passing  upon 
a  question  of  fact  quite  as  difficult 
to  decide  as  the  question  of  what  the 
claimant  might  have  earned  when 
suffering  from  partial  disability 
only,  when  as  matter  of  fact  he  was 
not  able  to  earn  anything  because 
of  a  subsequent  total  disability.  See 
in  this  connection  Barry  v.  New 
York  Holding  &  Constr.  Co.  226 
Mass.  14,  114  N.  E.  953;  C.  W. 
Hunt  Co.  V.  Boston  Elev.  R.  Co.  199 
Mass.  220,  85  N.  E.  446.  The  de- 
cision made  is  fairly  within  what 
was  said  in  Maynard  v.  Royal  Wor- 
cester Corset  Co.  200  Mass.  1,  8, 
85  N.  E.  877. 

We  are  of  opinion,  therefore,  that 
subsequent  insanity  did  not  de- 
feat the  employee's  right  to  com- 
pensation under  the  act. 

The  other  objection  taken  by  the 
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insurer  is  that  there  was  no  evidence 
as  to  what  amount  an  ordinary  la- 
borer would  have  earned,  and  for 
that  reason  it  was  not  open  to  the 
arbitration  committee  and  the  in- 
dustrial accident  board,  on  review, 
to  make  a  finding  that  he  would 
have  earned  $7.50.  As  was  said  in 
Carroll's  Case,  225  Mass.  203,  208, 
114  N.  E.  285,  the  proceedings  before 
the  committee  and  the  board  of  re- 


view ought  not  to  be  hampered  by 
technicalities.  We  are  of  opinion 
that  in  determining       ^^  ^^^  ^^ 

the     amount     which    erldeace— 

can  be  earned  by  a  Ji^iSmufil!*' 
day  laborer  the  com- 
mittee and  board  had  a  right  to  act 
upon  their  own  knowledge. 

The  result  is  that  the  decree  of 
the  Superior  Court  must  be  affirmed, 
and  it  is  so  ordered. 


ANNOTATION. 
Insanity  as  a£Fecting  right  of  employee  to  compensation. 


The  decision  in  the  reported  case 
(Re  Walsh,  ante,  567)  appears  to  be 
the  only  case  passing  upon  the  effect 
of  subsequent  insanity  upon  the  right 
of  an  injured  employee  to  continue  to 
receive  compensation. 

An  employee  is  entitled  to  compen- 
sation for  incapacity  from  insanity 
caused  by  an  accident  or  by  an  indus- 
trial disease,  in  case  the  statute 
awards  compensation  for  such  a  dis- 
ease. Westminster  Brymbo  Coal  & 
Coke  Co.  v.  Evans  [1916]  W.  C.  &  Ins. 
Rep.  (Eng.)  241,  86  L.  J.  K.  B.  N.  S. 
47,  115  L.  T.  N.  S.  365,  9  B.  W.  C.  C. 
612. 

Suicide  while  insane  because  of  an 
Accident  may  be  found  to  be  accidental. 
Withers  v.  London,  B.  &  S.  C.  R.  Co. 
[1916]  2KB.  (Eng.)  772,  85  L.  J.  K. 
B.  N.  S.  1673,  [1916]  W.  C.  &  Ins.  Rep. 
317,  115  L.  T.  N.  S.  503,  32  Times  L. 
R.  685,  61  Sol.  Jo.  8,  9  B.  W.  C.  C.  616, 
Ann.  Cas.  1918B,  341 ;  Malone  v.  Cay- 
zer  [1908]  S.  C.  479,  45  Scot.  L.  R.  351, 
1  B.  W.  C.  C.  27. 

So,  compensation  is  recoverable  for 
.  death  of  a  workman  by  throwing  him- 
self from  a  window,  as  the  result  of  in- 
juries arising  out  of  and  in  the  course 
of  his  employment,  which  deranged  his 
mind  so  as  to  create  an  irresistible  im- 
pulse to  commit  the  act  which  caused 
death.  Sponatski's  Case  (1915)  220 
Mass.  526,  L.RA.1916A,  333,  108  N.  E. 
466,  8  N.  C.  C.  A.  102. 

In  Malone  v.  Cayzer  (Scot.)  supra, 
it  was  held  that  a  claim  by  a  widow 
should  not  be  dismissed  on  the  ground 
of  irrelevancy  of  her  plea  that  an  ac- 
cident to  her  husband's  eye  which  ren- 


dered him  nearly  blind,  and  which  so 
worked  upon  his  nerves  that  he  became 
insane  and  eventually  committed  sui- 
cide, was  the  cause  of  his  death.  The 
appellate  court  held  that  it  was  not 
clear  that  the  chain  of  causation  could 
be  made  out,  but  that  the  sheriff  sub- 
stitute should  have  made  inquiry  into 
the  matters  alleged. 

But  insanity  cannot  be  inferred 
merely  from  the  fact  that  a  workman, 
who  had  received  an  injury  to  his  eye 
and  was  suffering  great  pain,  com- 
mitted suicide,  although  there  was  no 
other  reason  except  the  injury  ad- 
vanced for  the  act.  Grime  v.  Fletcher 
[1915]  1  K.  B.  (Eng.)  734,  31  Times 
L.  R.  158,  84  L.  J.  K.  B.  N.  S.  847, 
[1915]  W.  N.  48,  59  Sol.  Jo.  233,  112 
L.  T.  N.  S.  840,  8  B.  W.  C.  C.  69. 

And  the  mere  facts  that  a  man  had 
neurasthenia  some  two  Or  three  months 
after  an  injury  to  his  thumb,  and  that 
he  was  depressed  both  before  and  after 
by  reason  of  his  inability  to  get  back 
to  his  work,  are  not  sufficient  to  show 
that  his  death,  caused  by  suicide,  was 
the  result  of  insanity  brought  about  by 
the  accident.  Withers  v.  London,  B. 
&  S.  C.  R.  Co.  (Eng.)  supra.  Warring- 
ton, L.  J.,  said:  "That  suicide  may  be 
the  result  of  what  in  the  statute  is 
-called  'personal  injury  by  accident,'  I 
have  no  doubt;  but  in  order  to  make 
out  that  it  is  the  result,  you  have  first 
to  prove  that  the  suicide  is  the  result 
or  the  effect  of  insanity,  and^that  the 
insanity  is  the  result  of  the  injury." 

In  Manziano  v.  Public  Service  Gas 
Co.  (1918)  —  N.  J.  L.  — ,  106  Atl.  484, 
the  court  seemed  to  imply  that,  if  a 
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workman  was  shown  to  be  insane,  his 
death  in  an  unknown  manner  might  be 
presumed  to  be  from  suicide  rather 
than  fjrom  accident. 

Pneumomia  contracted  by  an  em- 
ployee who,  because  of  prior  injury, 
sulfered  a  loss  of  memory  while  in 


attempting  to  get  the  horses  to  the 
stable,  wandered  from  the  wagon  into 
a  swamp  and  suffered  exposure  during 
the  night,  is  not  an  injury  arising  out 
of  his  employment  within  the  meaning 
of  the  act.  Milliken's  Case  (1914)  216 
Mass.  298,  L.R.A.1916A,  887,  103  N.  E. 


charge  of  bis  master's  team,  and,  in     898,  4  N.  C.  C.  A.  612. 


W.  M.  G. 


HENRY  SCHROEDER,  Appt., 

V. 

H.  C.  GOHDE  et  al.,  Respts. 

Minnesota  Supreme  Court  — Novemher  28,  1018. 
(128  Minn.  469,  144  N.  W.  162.) 

HoBicstead  —  sale  —  ^t  of  proceeds  to  wife. 

Where  a  hasband,  in  order  to  induce  his  wife  to  join  in  the  sale  of  the 
famfly  homestead,  agrees  that  she  shall  receive  the  proceeds  of  the  sale, 
the  agreement  is  valid,  and  the  transaction  is  not  fraudulent  as  to  creditors 
of  the  hasband.  They  have  no  claim  upon  the  homestead  property,  and 
this  agreement  as  to  the  disposal  of  the  land  and  its  proceeds  is  of  no  con- 
cern to  them. 

[See  note  on  this  question  beginning  on  page  674.] 

Headnote  by  Hallam,  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Faribault 
County  (Quinn,  J.)  in  defendants'  favor  in  an  action  brought  to  subject 
the  proceeds  of  a  sale  of  land  to  the  payment  of  a  certain  judgment  held 
by  plaintiff  against  respondent  H.  C.  Gohde.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Conant  &  Conant,  for  appel-     den  is  upon  her  to  show  that  her  right 


lant: 

Oral  proof  cannot  be  heard  to  in- 
graft an  express  trust  on  a  conveyance 
absolute  in  its  terms. 

PiUsbury-Washburn  Flour  Mills  Ck>. 
T.Klstler.  53  Minn.  128,  54  N.  W.  1063; 
Thomas  v.  Churchill,  48  Neb.  266,  67 
N.  W.  182. 

If  the  payment  of  part  of  the  con- 
sideration raises  a  trust,  it  certainly 
cannot  raise  it  beyond  the  proportion 
of  the  money  paid. 

Botsford  v.  Burr,  2  Johns.  Ch.  408. 

The  mortgage,  being  greater  than 
plaintiff's  claim,  is  void  only  as  against 
his  claim. 

Coons  V.  Lemieu,  58  Minn.  99,  59  N. 
W.  977. 

The  judgment  being  upon  a  claim 
which  accrued  prior  to  the  making  of 
flie  mortgage  to  Mrs.  Gohde,  the  bur- 


to  that  mortgage  and  money  was  su- 
perior to  that  of  the  judgment  cred- 
itor. 

Minneapolis  Stock-Yards  &  Pkg.  Co. 
V.  Halonen,  56  Minn.  469,  57  N.  W. 
1135;  Shea  v.  Hynes,  89  Minn.  423,  95 
N.  W.  214. 

When,  by  unequivocal  abandonment, 
the  former  owner  of  a  homestead  has 
evinced  his  intention  of  no  longer 
treating  it  as  his  homestead,  his  right 
of  exemption  is  lost,  and  the  fact  of 
abandonment  may  be  conclusively 
proved  by  the  fact  that  the  owner  has 
removed  and  acquired  a  new  home- 
stead elsewhere. 

Donaldson  v.  Lamprey,  29  Minn.  18, 
11  N.  W.  119;  Kramer  v.  Lamb,  84 
Minn.  468,  87  N.  W.  1024. 

Whether  the  proceeds  of  exempt 
property  are  liable  for  debts  always 
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depends  upon  the  manner  of  dealinfir 
with  it. 

Blake  v.  Boisjoli,  61  Minn.  296,  68 
N,  W.  637. 

Messrs.  D.  L.  Morse  and  Patnam  & 
Carlson,  for  respondents : 

The  homestead  owner  may  give  it 
away  and  good  title  will  vest  in  the 
donee. 

Ferguson  v.  Kumler,  27  Minn.  166, 
6  N.  W.  618;  Furman  v.  Tenny,  28 
Minn.  77,  9  N.  W.  172;  Bladwin  v.  Rog- 
ers, 28  Minn.  544,  11  N.  W.  77;  Hor- 
ton  V.  Kelly,  40  Minn.  193,  41  N.  W. 
1031;  Blake  v.  Boisjoli,  supra;  Keith 
V.  Albrecht,  89  Minn.  247,  99  Am.  St. 
Rep.  566,  94  N.  W.  677. 

The  release  of  Louise  Gohde's  home- 
stead xights  therein  constituted  a  val- 
uable consideration  as  against  her 
knsband  and  all  the  world,  and  no 
creditor  of  his  lost  any  rights  through 
such  contract,  as  they  then  had  no 
rights  whatever  to  the  homestead,  and 
her  rights  to  the  proceeds  thereof  had 
been  fixed  by  the  said  contract  be- 
tween her  and  her  husband. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  596; 
20  Cyc.  524;  Allen  v.  Perry,  56  Wis. 
178,  14  N.  W.  3;  Fiedler  v.  Howard, 
99  Wis.  388,  67  Am.  St.  Rep.  865,  75  N. 
W.  163;  Novelty  Mfg.  Co.  v.  Pratt,  21 
Mo.  App.  171 ;  Bumham  v.  McMichael, 
6  Tex.  Civ.  App.  496,  26  S.  W.  887; 
Keyes  v.  Rines,  37  Vt.  260,  86  Am.  Dec. 
707;  Officer  v.  Evans,  48  Iowa,  557; 
First  Nat.  Bank  v.  Eichmeier,  163 
Iowa,  154,  133  N.  W.  454. 

The  farm  was  the  equitable  property 
of  the  respondent,  Louise  Gohde,  and 
■she  was  entitled  to  the  proceeds  of  the 
sale  thereof,  and  the  payment  of  such 
proceeds  to  her  was  not  fraudulent  as 
to  the  creditors  of  her  husband. 

Famham  v.  Kennedy,  28  Minn.  365, 
10  N.  W.  20;  Wolford  v.  Famham,  47 
Minn.  95,  49  N.  W.  528. 

The  making  of  the  new  note  created 
a  new  cause  of  action  upon  which  the 
suit  must  be  brought,  and  the  only  ef- 
fect that  the  old  note  could  have  would 
be  to  furnish  a  consideration  for  the 
making  of  the  new  promise. 

Martin  v.  Broach.  6  Ga.  21,  50  Am. 
Dec.  306;  Coles  v.  Kelsey,  2  Tex.  541, 
47  Am.  Dec.  661 ;  McCormick  v.  Brown, 
36  Cal.  180,  95  Am.  Dec.  170;  Southern 
P.  Co.  V.  Prosser,  122  Cal.  413,  55  Pac. 
146. 

The  law  presumes,  in  the  absence  of 
evidence  to  the  contrary,  that  the  date 
of  the  deed  is  the  date  of  its  delivery. 

Schweigel  v.  L.  A.  Shakman  Co.  78 
Minn.  142,  80  N.  W.  871,  81  N.  W.  529; 


Kammrath  v.  Kidd,  89  Minn.  380,  99 
Am.  St.  Rep.  603,  95  N.  W.  213;  9  Am. 
&  Eng.  Enc.  Law,  2d  ed.  162. 

This  is  so,  even  though  the  date  of 
the  acknowledgment  is  subsequent. 

Robinson  v.  Wheeler,  25  N.  Y.  260; 
People  v.  Snyder,  41  N.  Y.  402;  Purdy 
V.  Coar,  109  N.  Y.  448,  4  Am.  St.  Rep. 
491,  17  N.  E.  352;  2  Greenl.  Ev.  §  297. 

Hallam,  J.,  delivered  the  opinion 
of  the  court: 

About  1890,  defendant  Louise 
Gohde  entered  into  a  written  con- 
tract to  purchase  80  acres  of  land 
for  $1,520.  She  paid  down  $200  of 
her  own  money.  Thereafter,  at  dif- 
ferent times,  she  made  payments 
amounting  to  $320  and  interest.  In 
1894,  the  vendor  gave  a  warranty 
deed  conveying  the  land  to  her  hus- 
band, the  defendant  Henrj  O.  Goh- 
de, and  took  back  a  purchase-money 
mortgage  for  $1,000.  Defendant 
Louise  Gohde  believed  the  deed  wa» 
made  to  her,  and  did  not  learn  other- 
wise until  long  afterwards.  In  1896, 
defendants  built  a 'house  and  made 
other  improvements  upon  the  land, 
and  thereafter  occupied  it  as  the 
family  homestead  down  to  and  in- 
cluding the  1st  day  of  March,  1911. 
During  the  whole  period,  from  the 
time  the  land  was  purchased  until 
the  family  left  it,  defendant  Louise 
worked  the  farm  with  the  assistance 
of  the  sons  of  defendants,  and  some- 
times with  hired  help.  The  money 
used  to  make  payments  on  the  pur- 
chase price  and  to  pay  for  improve- 
ments made  was  the  product  of  her 
husbandry.  Defendant  Henry,  prior 
to  1900,  had  other  occupation,  and, 
after  1900,  had  little  capacity  for 
labor  by  reason  of  the  loss  of  a  hand. 

In  September,  1910,  defendants 
entered  into  a  contract  to  sell  the 
land  to  one  Morell  for  $7,600.  De- 
fendant Louise  refused  to  sign  the 
contract  unless  defendant  Henry 
would  agree  that  all  of  the  proceeds 
of  the  sale  should  be  paid  to  her. 
Defendant  Henry  so  agreed,  and  in 
accordance  with  such  agreement  she 
signed  the  contract.  A  first  pay- 
ment of  $1,000  was  then  made,  and 
that  amount  she  received.  In 
March,  1911,  a  second  payment  of 
$600  was  made  to  her,  and  a  deed 
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was  executed  to  Morell.  A  purchase-  Am.  St.  Rep, 
money  mortgage  was  to  be  given 
for  the  balance.  Defendant  Louise 
refused  to  sign  the  deed  unless  the 
mortgage  was  made  to  her.  There- 
upon Morell  executed  to  her  the  pur- 
chase-money mortgage  for  $6,000. 
This  nKXtgage  was  dated  March  1, 
but  was  acknowledged  March  7, 
1911. 

During  1910  and  1911,  and  prior 
thereto,  plaintiff  was  a  creditor  of 
defendant  Henry.  He  held  a  note 
for  money  loaned  to  one  Bieri,  hi 
which  defendant  Henry  had  joined 
as  surety.  On  October  3,- 1911,  the 
note  heing  still  unpaid,  plaintiff  re- 
covered judgment  against  defend- 
ant Henry  for  the  amount  due,  with 
interest.  An  execution  was  issued 
and  returned  wholly  unsatisfied. 
This  action  was  then  brought  for 
the  purpose  of  subjecting  the  pro- 
ceeds of  the  sale  of  the  land  to  the 
payment  of  the  judgment.  The  trial 
court  gave  judsntnent  for  the  defend- 
ants, and  plaintiff  appeals. 

This  judgment  should  be  sus- 
tained. Defendants  contend  that 
the  land  at  all  times,  in  equity  and 
good  conscience,  belonged  to  defend- 
ant Louise,  by  reason  of  the  manner 
in  which  it  was  purchased,  operated, 
and  paid  for.  There  is  some  force 
to  this  contention,  but  we  do  not 
deem  it  necessary  to  rest  our  de- 
cision on  this  ground. 

We  are  of  the  opinion  that  the 
eontnuit  which  these  defendants 
BeBMteao-  msdc  when  they 
tot-Ktn  •*         were  about  to  sell 

>~eee«.  to  wU«.   ^j^j^  ^^^^  ^^  ^  ^j^jj^ 

contract.  Defendant  Louise  had  a 
valuable  homestead  right  in  this 
land.  The  right  had  proved  a  profit- 
aWe  one  for  her.  It  had  returned 
to  her  and  her  family  a  safe  living 
and  a  profit.  She  was  entitled  to 
enjoy  this  right  as  long  as  she  lived. 
Her  husband  could  not  take  it  from 
her.  No  creditors  could  lay  hands 
upon  it.  Beyond  a  doubt  her  hus- 
band could  have  transferred  this 
land  to  her,  and  no  creditors  could 
have  complained.  Morrison  v.  Ab- 
bott, 27  Minn.  116,  6  N.  W.  455; 
Keith  V.  Albrecht,  89  Minn.  247,  99 


S7& 

.  566,  94  N.  W.  677. 
This  would  have  vested  in  her  the 
right  to  the  proceeds  in  the  event  of 
a  sale.  What  the  parties  did  do  ac- 
complished this  same  result  in  an- 
other way.  When  the  defendant 
Henry,  in  order  to  induce  his  wife 
to  join  in  the  sale  of  the  family 
homestead,  agreed  that  she  should 
receive  the  proceeds  of  the  sale,  he 
committed  no  fraud  upon  his  cred- 
itors, and  the  agreement,  was  valid 
both  in  law  and  in  equity.  This 
position  is  just  and  reasonable  and 
is  amply  sustained  by  <authority. 
Blake  v.  Boisjoli,  51  Minn.  296,  299, 
58  N.  W.  637;  Officer  v.  Evans,  48 
Iowa,  567 ;  Jones  v.  Brandt,  59  Iowa* 
832,  10  N.  W.  854,  13  N.  W.  310; 
Citizens'  Bank  v.  Bowen,  25  Kan. 
117;  Stinde  v.  Behrens,  81  Mo.  254; 
Kershaw  v.  Willey,  22  Okla.  677,  98 
Pac  908;  Blum  v.  Light,  81  Tex. 
414, 16  S.  W.  1090.  The  controlling 
fact  in  such  a  case  is  that  creditors 
are  no  worse  off  than  they  were 
before.  They  had  no  claim  upon 
the  homestead  property,  and  the 
agreement  which  these  parties  made 
was  of  no  concern  to  them.  "Cred- 
itors have  no  right  to  complain  of 
dealings  with  property  which  the 
law  does  not  allow  them  to  apply  on 
their  claims."  Anderson  v.  Odell, 
51  Mich.  492,  498,  16  N.  W.  870, 
871. 

Plaintiff  contends  that  the  trans- 
action with  Morell  was  not  closed, 
and  that  the  purchase-money  mort- 
gage was  not  given,  until  after  de- 
fendants had  given  up  possession  of 
the  land,  on  March  1,  1911 ;  that  it 
was  then  no  longer  their  homestead, 
and  that  they  could  not  deal  with  the 
portion  of  the  price  then  unpaid  as 
the  proceeds  of  the  sale  of  a  home- 
stead. We  do  not  agree  with  this 
contention.  The  land  was  the  home- 
stead of  defendants  in  September, 
1910,  when  the  defendant  Henry 
agreed  to  give  his  wife  the  proceeds 
of  the  sale  to  induce  her  to  sign  the 
contract.  It  was  their  homestead  in 
March,  1911,  when  he  made  the 
same  agreement  to  induce  her  to 
sign  the  deed,  and  up  to  the  time 
when  the  deed  was  in  fact  given. 
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We  do  not  deem  it  important 
whether  the  mortgage  was  delivered 
simultaneously  with  the  deed  or  not. 
It  was  -part  of  the  same  transaction, 
and  was  equidly  the  proceeds  of  the 


sale  of  the  homestead,  whether  it 
was  delivered  at  the  time  ^e  sale 
was  closed,  on  March  Ist,  or  a  few 
days  after  the  sale  had  been  closed. 
Judgment  affirmed. 


ANNOTATION. 

Agreement  by  hmbuncl  that  wife  shall  receive  proceeds  of  sale  of  homestead 

as  fraud  on  his  creditors. 


An  agreement  between  husband  and 
wife  that  the  wife  shall  receive  the 
proceeds  of  a  sale  of  homestead  prop- 
erty, in  consideration  of  her  joinder 
in  a  conveyance  thereof,  is  not  fraudu- 
lent as  to  creditors  of  the  husband. 

California.  —  Wetherly  v.  Straus 
(1892)  93  Cal.  283,  28  Pac.  1045. 

Iowa.— Officer  v.  Evans  (1878)  48 
Iowa,  667;  Jones  v.  Brandt  (1882)  59 
Iowa,  882,  10  N.  W.  854,  18  N.  W.  310. 

Minnesota. — See  the  reported  case 
(SCHBOEDEK  V.  CloHDE,  ante,  571). 

MissoorL— Stinde  v.  Behrens  (1883) 
81  Mo.  254. 

Oklahoma.  —  Kershaw  v.  Willey 
(1908)  22  Okla.  677,  98  Pac.  908. 

Texas.— Blum  v.  Light  (1891)  81 
Tex.  414,  16  S.  W.  1090;  Allen  v.  Hall 
(1882)  1  Tex.  App.  Civ.  Cas.  (White  & 
W.)  741;  Montgomery  V.  Brown  (1883) 
1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
756;  Gatewood  v.  Scurlock  (1893)  2 
Tex.  Civ.  App.  98,  21  S.  W.  55. 

Vermont.— Keyes  v.  Rines  (1864)  37 
Vt,  260,  76  Am.  Dec.  707. 

In  Wetherly  v.  Straus  (Cal.)  supra, 
it  appeared  that  a  wife  had  joined  with 
her  husband  in  the  conveyance  of  a 
homestead  on  condition  that  she  was 
to  have  the  proceeds  of  the  sale.  She 
later  procured  a  certificate  of  deposit 
for  the  proceeds  received  by  her,  and 
left  the  certificate  with  the  defendant 
as  bailee.  In  an  action  to  recover  the 
certificate,  the  defendant  maintained 
that  the  money  represented  by  the  cer- 
tificate had  been  transferred  to  the 
wife  by  her  husband  with  intent  to  de- 
fraud his  creditors,  and  that  defend- 
ant was  holding  it  pursuant  to  a  writ 
of  garnishment  against  the  husband; 
which  had  been  served  on  him.  The 
court  held  that  a  verdict  for  the  plain- 
tiff was  proper,  saying:  "The  home- 
stead from  which  the  money  was  de- 


rived was  not  subject  to  the  claim  of 
any  creditor  of  the  plaintiff's  husband,, 
and  a  transfer  of  it  by  the  husband 
to  her  could  not,  under  any  circum- 
stances, be  held,  as  a  matter  of  fact, 
to  be  with  the  intent  to  defraud  hi» 
creditors." 

In  Officer  v.  Evans  flowa)  supra, 
wherein  it  appeared  that  a  wife  had 
agreed  to  join  with  her  husband  in  the 
sale  of  a  homestead  on  condition  that 
he  should  convey  to  her  the  property 
received  for  the  homestead,  the  court 
held  that  since  the  joinder  of  the  wife 
was  necessary  to  the  validity  of  a  con- 
veyance of  the  homestead,  and  she  was 
under  no  obligation  to  convey,  she  had 
a  perfect  right  to  fix  the  conditions  on 
which  she  would  consent  to  convey, 
and  the  agreement  was  not  a  fraud  on 
creditors,  since  they  occupied  no  worse 
a  position  than  before. 

Where  a  wife  was  given  all  the  pro- 
ceeds of  a  conveyance  of  homestead 
property,  which  included  a  new  home- 
stead and  a  separate  plot  of  land,  and 
she  claimed  that  the  consideration  for 
the  transfer  of  the  proceeds  to  her 
was  her  consent  to  join  in  the  exe- 
cution of  the  deed  of  the  old  home- 
stead, the  court  held  that  creditors 
of  the  husband  could  not  subject  the 
separate  plot  of  land  received  by 
the  wife  to  the  payment  of  their  debts, 
on  the  ground  that  the  conveyance  was 
fraudulent  as  to  them.  Jones  v.  Brandt 
(Iowa)  supra. 

In  the  reported  case  (Schroeder  v. 
(lOHDE,  ante,  571)  the  court  holds 
that,  where  a  wife  joins  in  the  sale  of 
homestead  property  pursuant  to  an 
agreement  whereby  she  is  to  receive 
the  proceeds  of  the  sale,  the  creditors- 
of  the  husband  have  no  right  to  sub- 
ject the  proceeds  to  the  payment  of  a 
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judgment  against  him,  the  agreement 
not  being  a  fraud  on  their  rights. 

In  Stinde  v.  Behrens  (Mo.)  supra, 
wherein  it  appeared  that  a  wife  had 
joined  with  her  husband  in  a  convey- 
ance of  homestead  property  on  the  ex- 
press condition  that  the  property  to  be 
received  in  consideration  for  the  trans- 
fer should  be  conveyed  t6  her,  the 
court  held  that  the  conveyance  to  the 
wife  was  not  a  fraud  on  the  creditors 
of  her  husband,  saying:  "The  con- 
veyance of  the  homestead  .  .  .  be- 
ing valid  as  against  creditors,  and  the 
interest  of  the  wife  therein  being  such 
that  she  could  lawfully  stipulate  that 
the  proceeds  should  be  paid  to  her, 
as  and  for  her  own  property,  it  cannot « 
be  said  that  any  property  which  was 
subject  to  the  demands  of  creditors 
has  been  withdrawn  from  their  reach, 
and  the  conveyance  to  Mrs.  Behrens 
[the  wife]  cannot,  therefore,  be  said  to 
be  in  fraud  of  creditors." 

In  Kershaw  v.  Willey  (Okla.)  supra, 
the  plaintiff,  suing  in  replevin  for  cer- 
tain personalty  levied  on  by  defendant 
to  satisfy  a  judgment  outstanding 
against  her  husband,  introduced  evi- 
dence showing  that  the  money  invested 
by  her  in  the  property  in  question  was 
the  proceeds  of  a  sale  of  homestead 
property,  in  which  she  had  joined  with 
her  husband  on  the  express  agreement 
that  such  proceeds  should  become  her 
property.  The  defendant  maintained 
that  the  agreement  was  ia  fraud  of 
creditors,  and  the  property  rightfully 
levied  on,  but  the  court  stated  that  the 
defendant  was  overlooking  the  distinc- 
tion, as  to  creditors'  rights,  between 
exempt  and  nonexempt  property,  and 
held  for  the  plaintiff,  saying:  "The 
spirit  of  the  Homestead  Law  is  to  pro- 
tect the  wife  and  family  against  the 
improvidence  of  the  head  of  the  fam- 
ily, as  well  as  against  urgent  creditors, 
and  no  one  can  complain  if  the  wife 
of  an  insolvent  husband  refuses  to  sign 
a  deed  for  the  sale  of  the  homestead 
until  her  husband  agrees  that  the 
money  procured  as  the  proceeds  of 
such  sale  may  be  transferred  to  her, 
and  the  execution  of  such  deed  by  her 
is  ample  consideration  to  support  the 
transaction." 

In  Allen  v.  Hall  (1882)  1  Tex.  App. 


Civ.  Cas.  (White  &  W.)  741,'^the  court 
stated  that  since  creditors  had  no  in- 
terest in  homestead  property  they 
could  not  complain  of  any  disposition 
that  might  be  made  of  it,  and  held  that 
"if,  before  the  sale  is  made,  the  hus- 
band makes  a  gift  to  his  wife  of  the 
proceeds  of  the  sale,  to  induce  her  to 
join  in  the  sale,  such  proceeds  would 
be  the  separate  property  of  the  wife, 
for  the  .  .  .  obvious  reason  that  at 
the  time  of  the  gift  the  creditors  had 
no  interest  in  the  property  and  no  right 
to  subject  it  to  the  payment  of  their 
debts." 

And  see  Montgomery  v.  Brown 
(1883)  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  765,  wherein  the  court  held 
that  "creditors  have  no  interest  in 
the  homestead  of  a  debtor,  and  agree- 
ment made  between  husband  and 
wife  with  respect  to  the  proceeds  of 
the  sale  of  the  same,  which  did  not  af- 
fect other  property  subject  to  execu- 
tion, would  be  valid  as  against  cred- 
itors." 

In  Blum  V.  Light  (1891)  81  Tex.  414, 
16  S.  W.  1090,  the  plaintiff  sought  to 
recover  certain  personal  property 
which  had  been  levied  on  in  the  execu- 
tion of  a  judgment  held  by  the  defend- 
ants against  her  husband.  It  appeared 
that  the  plaintiff  had  joined  with  her 
husband  in  conveying  their  homestead 
property,  on  the  express  condition  that 
she  was  to  raceive  the  proceeds  of  the 
sale  as  her  own  separate  property,  and 
it  further  appeared  that  the  value  of 
the  homestead  sold  was  in  the  personal 
property  seized  by  the  defendants. 
The  court  held  that  the  agreement 
that  the  plaintiff  should  receive  the 
proceeds  of  the  sale  of  the  homestead 
was  not  a  fraud  on  the  husband's  cred- 
itors, but  was  founded  on  a  valid  con- 
sideration, and  gave  her  the  right  to 
possession  of  the  proceeds. 

In  Gatewood  v.  Scurlock  (1898)  2' 
Tex.  Civ.  App.  98,  21  S.  W.  55,  where- 
in it  appeared  that  the  plaintiff's  hus- 
band had  agreed  that  she  was  to  re- 
ceive the  proceeds  of  the  sale  of  their 
homestead  in  consideration  of  her 
joinder  in  the  conveyance  thereof,  the 
court,  on  the  authority  of  Blum  v. 
Light    (Tex.)    supra,   held   that   the 
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afirreement  was  not  a  fraud  on  the 
rights  of  creditors,  and  that  the  pro- 
ceeds received  by  the  wife  pursuant  to 
the  agreement  would  not  be  subject  to 
an  execution  in  favor  of  the  husband's 

In  Keyes  v.  Rines  (1864)  87  Yt.  260, 
86  Am.  Dec.  707,  an  action  by  a  hus- 
band's creditor  to  secure  the  proceeds 
of  a  sale  of  homestead  property,  it  ap- 
peared that  the  proceeds  were  held  by 
the  wife  pursuant  to  an  agreement 
under  which  she  had  joined  in  the 
execution  of  a  deed  of  their  homestead 
property  on  condition  that  the  pro- 
ceeds of  the  sale  be  paid  to  her,  to  be 
kept  by  her  for  future  investment  in 
a  homestead,  free  from  any  interfer- 
ence by  her  husband.  The  court,  up- 
holding the  validity  of  the  agreement 


and  asserting  the  inviolability  of  the 
fund  as  to  the  husband's  creditors, 
said :  "She  had  an  interest  in  it  [the 
homestead]  by  law,  and  refused  to 
join  in  the  deed  with  the  husband  un- 
less the  avails  were  to  be  hers.  Her 
intent  was  that  it  should  be  hers,  and 
not  her  husband's,  so  that  neither  he 
nor  his  creditors  could  apply  it  to  his 
debts.  He  consented.  Her  execution 
of  the  deed  was  a  good  consideration, 
at  least  in  part.  It  was  a  relinquish- 
ment of  her  interest  in  the  land.  If 
in  part  also  it  is  to  be  deemed  as  a 
voluntary  gift  by  the  husband,  this  too 
may  be  justly  upheld.  He  gives  only 
what  he  has  a  right  to  give^  viz.,  prop- 
erty exempt  from  his  debts.  His  cred- 
itors cannot  call  that  a  fraud  which 
can  do  them  no  injury."        B.  Ei.  R. 


HELEN  L.  GIFFORD,  Respt., 

V. 

T.  G.  PATTERSON  et  al.,  Appts. 
STATE  INDUSTRIAL  COMMISSION,  Reapt. 

Jreu7  rork  Oonrt  of  Appeal* -'November  90,  10X7, 
(222  N.  Y.  4,  117  N.  E.  946.) 

Workmen's  compensation  —  injury  to  night  watchman  when  asleep. 

Injury  to  a  night  watchman  by  falling  down  a  chute  in  the  buflding 
which  he  is  employed  to  watch,  when  he  falls  asleep  in  a  chair  which  he 
had  placed  near  the  chute,  does  not  arise  out  of  or  in  the  course  of  his 
employment  within  the  meaning  of  a  Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  578.] 


Appeal  by  defendants  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  affirming  an  award  of  the  State  In- 
dustrial Commission  to  claimant,  in  a  proceeding  by  her  under  the  Work- 
men's Compensation  Act  to  recover  compensation  for  the  death  of  her 
husband.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Jeremiah  F.  Connw,  for  appel-     Carley  Heater  Co.  218  N.  Y.  414,  L.R.A. 


lants: 

The  injuries  which  resulted  in  the 
death  of  Charles  W.  Gifford  did  not 
arise  out  of  and  in  the  course  of  his 
emTjloyment. 

Saenger  v.  Locke,  220  N.  Y.  556, 
L.R.A.  1918F,  225, 116  N.  E.  367;  Heitz 
V.  Ruppert,  218  N.  Y.  148,  L.R.A. 
1917A,  844,  112  N.  E.  750;  O'Neil  v. 


1917A,  349,  113  N.  E.  406;  Pope  v. 
Merritt  &  C.  Derrick  &  Wrecking  Co. 
177  App.  Div.  69,  163  N.  Y.  Supp.  665; 
Collins  V.  Brooklyn  Union  Gas  Co.  171 
App.  Div.  381, 156  N.  Y.  Supp.  957;  R« 
Houston,  9  N.  C.  C.  A.  662,  note; 
Eugene  Dietzen  Co.  v.  Industrial  Bd. 
279  111.  1,  116  N.  E.  684,  Ann.  Cas. 
1918B,  764, 14  N.  C.  C.  A.  125;  Bischoff 
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V.  American  Car  &  Foundry  Go.  190 
Mich.  229, 157  N.  W.  34;  Mann  v.  Glas- 
tonbury Knitting  Co.  90  Conn.  116, 
LR.A.1916D.  86.  96  Atl.  368,  12  N.  C. 
G.  A.  891 ;  Keen  v.  St.  Clement's  Press, 
7  B.  W.  0.  C.  542;  Barnes  v.  Nunnery 
Colliery  Co.  [1912]  A.  C.  44,  81  L.  J. 
K.  B.  N.  S.  213,  105  L.  T.  N.  S.  961,  28 
Times  L.  R.  135,  66  Sol.  Jo.  159,  49 
Scot  L.  R.  688,  6  B.  W.  C.  C,  195; 
Plumb  V.  Cobden  Flour  Mills  Co. 
[1914]  A.  C.  62,  7  B.  R.  C.  128,  83  L.  J. 
K  B.  N.  S.  197,  109  L.  T.  N.  S.  759,  30 
Times  L.  R.  174,  58  Sol.  Jo.  184,  51 
Scot  L.  R.  861,  7  B.  W.  C.  C.  1,  Ann. 
Cas.  ?914B,  495;  Smith  v.  Crescent 
Belting  &  Packing  Co.  37  N.  J,  L.  J. 
292;  Spooner  v.  Detroit  Saturday 
Night  Co.  187  Mich.  125,  L.R.A.1916A, 
17. 153  N.  W.  657,  9  N.  C.  C.  A.  647. 

Messrs.  Merton  E.  Lewis,  Attorney 
General,  and  E.  C.  Aiken  for  respond- 
ent Commission. 

Mr.  Bernard  J.  Isecke  for  respond- 
ent claimant. 

Chase,  J.,  delivered  the  opinion  of 
the  court: 

Charles  W.  Gifford,  a  nigrht  watch- 
man employed  by  T.  G.  Patterson, 
Inc.,  a  corporation  engasred  in  the 
business  of  manufacturing  packing 
boxes,  received  injuries  July  9, 1916, 
which  resulted  in  his  death.  A 
claim  was  filed  by  his  widow  for 
compensation  under  the  Workmen's 
Compensation  Law.  The  State  In- 
dustrial Ck)mmi8Sion  <two  of  the 
commissioners  dissenting)  made  her 
an  award.  The  determination  of  the 
Commission  has  been  afBrmed  by 
the  appellate  division  of  the  supreme 
court.  The  material  facts  as  found 
by  the  (Commission  are  as  follows: 

"...  The  duties  of  Charles 
W.  Gifford  were  to  watch  the  prem- 
ises during  the  nighttime,  and  to  go 
around  the  building  for  that  pur- 
pose, and  to  regularly  punch  a  time 
ck>ck.  In  the  front  of  the  building 
there  was  a  chute  running  from  the 
aeeond  floor  to  the  pavement,  down 
which  it  was  customary  to  send  the 
goods  to  be  put  on  the  wagons. 

"(2)  On  said  date,  at  about  1:46 
A.  M.,  Charles  W.  Gifford  was  found 
by  a  policeman  at  the  bottom  of  the 
chute,  lying  in  a  pool  of  blood.  Prior 
to  bcdng  80  found  Charles  W.  Gifford 
had  obtained  a  chair  and  was  sitting 
6  A.L.B.— 37. 
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in  N.  a.  us.) 

in  a  doorway  on  the  second  floor  at 
the  top  of  the  chute,  it  being  a  very 
warm  night.  He  dozed  off  and  lost 
his  balance,  and  fell  out  of  the  win- 
dow down  the  chute,  carrying  with 
him  the  chair  on  which  he  had  been 
sitting.  The  fall  caused  a  fracture 
of  the  right  femur  and  elbow,  and  a 
gash  in  the  head  and  an  injury  to 
the  right  hip.  He  was  taken  imme- 
diately to  the  hospital  and  died  there 
on  July  17th  of  shock  occasioned  by 
the  said  injury.  The  dozing  in  his 
chair  by  Charles  W.  Gifford  just 
prior  to  the  said  fall  was  not  an  un- 
reasonable act  under  the  circum- 
stances, and  did  not  constitute  an 
abandonment  of  his  employment, 
but  amounted,  at  the  most,  to  neg- 
ligence only. 

"(3) 

"(4)  The  injuries  which  resulted 
in  the  death  of  Charles  W.  Gifford 
were  accidental  injuries,  and  arose 
out  of  and  in  the  course  of  his  em- 
ployment." 

The  statement  in  the  last  para- 
graph of  the  second  finding  and  in 
the  fourth  finding  are  conclusions 
based  upon  such  specific  findings  of 
fact.  Such  conclusions  do  not  pur- 
port to  be,  and  are  not  in  fact,  based 
upon  presumptions  authorized  by  § 
21  of  the  Workmen's  Comp^aation 
Law. 

We  think  that  as  matter  of  law 
the  conclusions  of  the  Commission 
are  not  justified  by  the  facts  found. 
Glatzl  V.  Stumpp,  220  N.  Y.  71,  75, 
114  N.  E.  1053.  The  duties  of  Gif- 
ford were  to  "watch  the  premises 
.  .  .  and  to  go  around  the  build- 
ing for  that  purpose."  The  findingrs 
show  that  he  abandoned  his  duty, 
and,  after  first  obtaining  a  chair,  sat 
therein  on  the  second  floor  of  the 
building  at  an  open  doorway,  and, 
sitting  therein,  "dozed  off"  and  fell 
down  a  chute  and  received  the  in- 
juries from  which  he  died.  He  was 
employed  to  watch  the  premises.  In- 
stead of  doing  so  he  prepared  for 
himself  a  comfortable  position  and 
slept.  If,  in  connection  with  his  em- 
ployment, he  was  authorized  or  per- 
mitted to  procure  a  chair  and  spend 
a  portion  of  his  time  therein  "doz^ 
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ing  off"  in  the  doorway,  it  was  not 
shown  before  the  Commission.  His 
injury  was  not  received  as  a  natural 
incident  of  his  work.  It  was  not  a 
risk  connected  with  his  employment 
or  arising  out  of  and  in  the  course 
of  his  employment.  The  acts  of 
Gifford  as  found  by  the  Commission, 

instead  of  being  in 
]J^»«.^!rM»„  the  course  of  his 
ininry  to  niKtat  employment,  were 
XSlep"""  '^''•"  directly  contrary  to 

the  object  and  pur- 
pose for  which  he  was  employed. 
When  an  employee  is  injured 
through  some  act  of  his  own  not  an 
incident  to  his  employment,  and  not 
authorized  or  induced  by  his  em- 
ployer in  connection  with  his  em- 
ployment, the  injury  does  not  arise 


out  of  and  in  the  course  of  his  em- 
ployment within  the  meaning  of 
subd.  7,  §  3,  of  the  Workmen's  Com- 
pensation Law.  See  Heitz  v.  Rup- 
pert,  218  N.  Y.  148,  L.R.A.1917A. 
344,  112  N.  E.  750;  Saenger  v. 
Locke,  220  N.  Y.  556,  L.R.A.1918F, 
225,  116  N.  E.  367;  Spooner  v.  De- 
troit Saturday  Night  Co.  187  Mich. 
125,  L.R.A.1916A,  17, 168  N.  W.  657. 
9  N.  C.  C.  A.  647. 

The  order  should  be  reversed  and 
the  determination  of  the  State  In- 
dustrial Commission  annulled,  with 
costs  against  the  State  Industrial 
Commission  in  this  court  and  in  the 
Appellate  Division. 

Hiscock,  Ch.  J.,  and  Cuddeback, 
McLaughlin,  Crane,  and  Andrews, 
JJ.,  concur.    Cardozo,  J.,  not  voting. 


ANNOTATION. 
Applicability  of  compensation  acts  to  watchman. 


Ordinarily,  the  duties  of  a  watch- 
man would  seem  to  be  such  as  would 
not  expose  him  to  serious  danger  of 
injury,  but  if  he  is  injured  while  in 
the  performance  of  his  duty  compen- 
sation is  recoverable  as  in  the  case  of 
any  other  workman. 

Thus  a  watchman  of  railroad  shops 
is  entitled  to  compensation  for  in- 
juries received  in  stumbling  over  a  pile 
of  scrap  iron  while  in  the  performance 
of  his  duty.  Wabash  R.  Co.  v.  Indus- 
trial Commission  (1918)  286  111.  194, 
121  N.  E.  569. 

So  heart  failure  causing  the  death 
of  a  watchman  with  a  weak  heart, 
which  is  due  to  his  exertion  and  excite- 
ment in  performing  his  duty  to  give 
an  alarm  of  fire,  is  within  the  Com- 
pensation Act  providing  compensation 
ifor  death  by  accident  in  the  course  of 
employment.  Schroetke  v.  Jackson- 
Church  Co.  (1916)  193  Mich.  616, 
L,R.A.1917D,  64,  160  N.  W.  888. 

And  a  watchman  stationed  to  guard 
trenches  dug  to  locate  leaks  in  gas 
mains  was  held  in  Manziano  v.  Public 
Service  Gas  Co.  (1918)  92  N.  J.  L.  322, 
106  Atl.  484,  to  be  within  the  operation 
of  the  statute,  where  he  was  found  in 
the  morning  in  the  trench,  asphyx- 
iated, and  there  was  no  evidence  to 


show  that  he  was  insane,  or  that  he 
voluntarily  entered  the  trench  for  any 
purpose  outside  of  his  duty. 

So  in  Western  Grain  &  Sugar  Prod- 
ucts Co.  V.  Pillsbury  (1916)  173  CaL 
185, 169  Pac.  423,  an  award  of  compen- 
sation was  upheld  where  a  night 
watchman  disappeared  from  the  place 
where  he  was  at  work,  and  the  circum- 
stances indicated  that  he  might  have 
been  killed  in  the  course  of  his  em- 
ployment. The  court  said:  "Shay 
(the  employee)  was  on  the  property 
which  he  was  employed  to  watch,  and 
the  circumstances  indicate  that  he  was 
placed  at  the  post  of  duty  and  in  its 
performance." 

Where  there  is  evidence  to  support 
the  inference  that  the  deceased  work- 
man, who  was  found  on  a  Sunday 
night,  fatally  injured,  on  the  basement 
floor  underneath  a  hole  which  had 
been  cut  in  the  first  floor  of  the  build- 
ing, usually  went  upon  Sunday  even- 
ingrs  to  the  part  of  the  building  where 
he  fell,  and  that  at  times,  on  Sunday 
evenings,  he  performed  services  in 
various  parts  of  the  building,  the 
award  of  the  Industrial  Commission, 
based  upon  the  conclusion  of  fact  that 
the  deceased  accidentally  sustained  a 
personal    injury    which    caused     his 
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death,  and  that  It  was  incidental  to 
his  employment,  will  not  be  disturbed. 
Heileman  Brewing  Co.  v.  Shaw  (1915) 
161  Wis.  443,  154  N.  W.  631.  . 

The  mere  fact  that  a  watchman  was 
engaged  in  procuring  or  preparing 
food  at  the  time  of  the  injury  is  not 
sufficient  to  preclude  recovery  of  com- 
pensation. 

Thus,  a  watchman  on  mine  premises 
is  not  outside  the  Compensation  Act 
merely  because  he  was  killed  while 
procuring  fuel  to  warm  the  cabin  in 
which  he  was  required  to  stay  during 
his  hours  of  duty,  and  to  cook  his  food, 
the  employer  not  furnishing  any  fuel, 
and  the  method  of  procuring  it  adopt- 
ed by  him  being  a  reasonable  method. 
Ocean  Acci.  &  G.  Corp.  v.  Palltiro 
{1919>  —  Colow  — ,  180  Pac.  95. 

So  injury  to  a  night  watchman 
caused  by  the  falling  of  a  shanty  into 
which  he  went  to  cook  some  food,  as  it 
was  raining,  may,  in  the  absence  of  any 
prohibition  against  the  use  of  a  shanty, 
be  considered  as  arising  out  of  and  in 
the  course  of  his  employment.  Morns 
V.  Lambeth  Borough  Council  (1905)  22 
Times  L.  R.  (Eng.)  22. 

And  a  watchman  on  a  quay,  who  was 
on  duty  for  twenty-one  hours  and  was 
required  to  furnish  his  own  food  and 
drink,  is  entitled  to  compensation  for 
injuries  received  while  procuring  re- 
freshments. Low  V.  General  Steam 
Fishing  Co.  [1909]  A.  C.  (Eng.)  528, 
78  L.  J.  P.  C.  N.  S.  148,  101  L.  T.  N.  S. 
401,  26  Times  L.  R.  787,  53  Sol.  Jo.  763. 

Of  course,  if  at  the  time  of  the  in- 
jury the  watchman  was  acting  entirely 
outside  the  scope  of  employment,  no 
recovery  is  allowable. 

Thus  a  night  watchman  on  a  dock, 
who  left  his  place  of  employment, 
went  onto  a  boat  for  purposes  of  his 
own,  and  was  drowned  while  returning 
to  his  place  of  employment,  is  not 
within  the  operation  of  the  New  York 
statute.  King  v.  Standard  Oil  Co. 
(1918)  184  App.  Div.  458,  171  N.  Y. 
Supp,  1082. 

So  no  compensation  is  recoverable 
for  the  death  of  a  watchman  in  one 
building,  who  was  injured  by  falling 
down  an  elevator  .shaft  of  another 
building,  to  which  he  had  gone  on 
business  of  his  own  and  not  on  that  of 


the  employer.  Borck  v.  Simon  J.  Mur- 
phy Co.  (1919)  205  Mich.  472,  171  N. 
W.  470. 

And  no  compensation  is  recoverable 
for  the  death  of  a  watchman  in  a 
building  whose  body  was  found  at  the 
foot  of  an  elevator  well,  where  it  ap- 
peared that  be  could  not  get  into  the 
shaft  at  any  place  except  the  first 
floor,  and  he  had  no  duties  to  perform- 
upon  that  floor,  and  had  been  forbid- 
den to  use  the  elevator ;  in  such  a  case, 
the  injury  could  not  be  said  to  have 
arisen  out  of  the  employment.  Moyer 
V.  Packard  Motorcar  Co.  (1919)  205 
Mich.  508,  171  N.  W.  403. 

In  connection  with  these  cases,  see 
the  reported  case  (Gippord  v.  Patter- 
son, ante,  576). 

So,  too,  a  night  watchman  whose 
duties  required  him  to  stay  at  a  loco- 
motive during  the  night,  and  keep  the 
fire  alive,  was  not  acting  within  the 
scope  of  his  employment  when  he  took 
charge  of  a  steam  shovel,  which  duty 
he  assumed  voluntarily  at  the  request 
of  a  fellow  employee.  Robert  Sherer 
&  Co.  V.  Industrial  Acci.  Commission 
(1917)  175  CaL  615,  166  Pac.  318. 

A  night  watchnaan  goes  outside  of 
the  emplo3rment  contemplated  by  his 
employer  when  he  makes  use  of  a  cir- 
cular saw  to  cut  a  board  with  which 
to  brace  a  door,  the  lock  of  which  was 
defective.  Brusster  v.  Industrial  Acci. 
Commission  (1917)  35  CaL  81, 169  Pac. 
258.  The  court  said  that  although  it 
might  have  been  within  the  scope  of 
the  employee's  duties  to  see  that  the 
doors  of  the  premises  were  properly 
secured  by  locking,  nevertheless  his 
resort  to  the  use  of  a  circular  saw  for 
the  purpose  of  making  a  board  that 
would  answer  his  purpose  was  entirely 
beyond  the  scope  of  his  employment, 
and  was  not  a  resort  to  reasonable 
means  for  securing  the  end  intended 
by  him  at  the  time. 

If  a  watchman  received  injuries 
while  protecting  his  employer's  prop- 
erty, then  he  is  within  the  protection 
of  the  act,  although  the  injuries  were 
received  by  an  assault  by  intruders. 

Thus  a  night  watchman  who  is  in- 
jured while  engaged  in  protecting  his 
employer's  property,  by  being  assault- 
ed by  a  stranger,  sulTers  injury  by  so- 
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cident  arising  out  of  the  employment. 
Chicasro  Dry  Kiln  Co.  v.  Industrial  Bd. 
<1916)  276  111.  566,  114  N.  E.  1009, 
Ann.  Cas.  1918B,  645. 

So  a  night  watchman  who  is  injured 
while  protecting  his  employer's  prop- 
erty from  intruders  suffers  injury  by 
accident  arising  out  of  the  employ- 
ment. Hellman  v.  Manning  Sand  Pa- 
per Co.  (1916)  176  App.  Div.  127,  162 
N.  Y..  Supp.  835,  affirmed  per  curiam 
in  (1917)  221  N.  Y.  492, 116  N.  E.  1051. 

Compensation  has  been  awarded  to 
the  dependent  of  a  night  watchman 
whose  dead  body  was  found  upon  the 
premises  of  the  employer,  death  hav- 
ing been  caused  by  a  gunshot  wound 
inflicted  by  an  unknown  person,  en- 
jraged,  at  the  time  of  the  murder,  in 
committing  burglary  upon  the  prem- 
ises. Western  Metal  Supply  Co.  v. 
Pillsbury  (1916)  172  Cal.  407, 156  Pac. 
491,  Ann.  Cas.  1917E,  390. 

A  similar  conclusion  upon  a  some- 
what similar  state  of  facts  was  ar- 
rived at  in  Mechanics'  Furniture  Co. 
V.  Industrial  Bd.  (1917)  281  111.  530, 
117  N.  E.  986.  In  this  case  the  watch- 
man's body  was  found  on  the  prem- 
ises, and  the  evidence  was  to  the  effect 
that  he  suffered  an  instantaneous 
death  from  a  bullet  from  his  own  re- 
volver, which  was  found,  some  months 
afterwards,  hidden  at  a  considerable 
distance  from  the  body. 

So,  too,  compensation  was  allowed 
the  dependent  of  a  night  watchman 
in  Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  (1917)  277  IIL  96,  115  N. 
E.  149,  14  N.  C.  C.  A.  224,  where  all 
of  the  evidence  was  consistent  with 
the  theory  that  he  suffered  death  from 
assault  by  intruders,  and  some  of  it 
was  inconsistent  with  any  other 
theory. 

But  if  the  assault  was  for  reasons 
personal  to  the  watchman  himself,  and 
not  because  he  was  a  watchman,  then 
no  recovery  may  be  had. 

Thus  a  night  watchman  in  a  mill, 
who  was  waylaid  and  killed  by  an- 
other employee  who  had  hidden  him- 
self in  the  mill  for  the  sole  purpose 
of  attacking  and  robbing  the  watch- 
man, did  not  suffer  death  by  accident 
arising  out  of  the  employment.    Walr 


ther  V.  American  Paper  Co.  (1916)  89 
N.  J.  L.  732,  99  Atl.  263. 

So  a  night  watchman  who  was  shot 
by  a  deputy  sheriff,  whom  he  mis- 
takenly supposed  to  be  a  burglar,  is 
not  injured  by  accident  arising  out  of 
and  in  the  course  of  his  employment, 
where,  at  the  time  of  the  shooting, 
he  was  not  protecting  his  employer's 
property  from  thieves,  the  property 
was  in  no  wise  threatened,  and  he  did 
not  suppose  that  it  was,  and  he  was 
not  fired  upon  because  he  was  the 
watchman  in  charge.  Harbroe's  Case 
(1916)  223  Mass.  139,  L.R.A.1916D, 
933,  111  N.  E.  709.  The  court  said: 
"Undoubtedly  there  are  particular  in- 
stances where  the  occupation  of  a 
night  watchman  exposes  him  to  risks 
substantially  beyond  the  ordinary 
normal  ones,  and  where  the  employ- 
ment involves  and  obliges  the  em- 
ployee to  face  such  perils.  Where  the 
employee's  injury  is  the  result  of  such 
special  risk  incidental  to  the  employ- 
ment, and  where  there  is  'a  causal  con- 
nection between  the  conditions  under 
which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury,'  the 
injury  'arises  out  of  the  employment 
within  the  meaning  of  the  Workmen's 
Compensation  Act.  .  .  .  [Here]  the 
injury  might  quite  as  well  have  been 
suffered  by  any  person  who  happened 
to  be  in  the  locality,  whether  employed 
by  the  construction  company  or  not." 

The  New  York  statute  applies  to 
hazardous  employments  only,  but  the 
New  York  court  of  appeals  has  held 
that  an  employee  is  within  the -stat- 
ute, although  he  was  injured  in  a  non- 
hazardous  employment,  provided  such 
employment  was  fairly  incidental  to  a 
hazardous  business  conducted  by  the 
employer.  Thus  a  night  watchman  in 
a  bakery,  which  is  a  hazardous  em- 
ployment, is  himself  within  the  Com- 
pensation Law.  Fogarty  v.  National 
Biscuit  Co.  (1917)  221  N.  Y.  20.  116 
N.  E.  S46,  reversing  the  decision  of 
the  Appellate  Division  (1916)  176 
App.  Div.  729,  161  N.  Y.  Supp.  937. 
The  decision  of  the  court  of  appeals 
must  be  considered  as  also  overruling 
the  decision  of  the  appellate  division 
in  Kehoe  v.  Consolidated  Teleg.  &. 
Electrical  Subway  Co.  (191$)  176  App. 
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Div.  84,  1^  N.  Y.  Supp.  481,  in  which 
it  was  held  that  a  watchman  employed 
by  a  corporation  engaged  in  the  con- 
cededly  hazardous  employment  of  con- 
structing electrical  conduits,  whose 
duties  were  to  sweep  and  mop  out  the 
office  and  to  keep  the  drivers  in  the 
employ  of  the  company  out  of  the  tool 
house,  was  not  engaged  in  a  hazard- 
ous employment. 

So  in  Sorge  v.  Aldebaran  Co.  (1915) 
171  App.  Div.  959,  156  N.  Y.  Supp. 
1142.  affirmed  in  (191^  218  N.  Y.  636, 
112  N.  E.  1077,  the  court,  without 
opinion,  affirmed  a  finding  of  the  Com- 
mission that  a  night  watchman  em- 
ployed by  one  engaged  in  construct- 
ing the  building  where  the  night 
watchman  was  employed,  who  fell 
from  a  board  temporarily  located,  re- 
ceiving injuries  which  caused  his 
death,  was  himself  engaged  in  a  haz- 
ardous employment,  and  his  depend- 
ents could  recover  compensation  for 
his  death. 

A  night  watchman  for  an  employer 
admittedly  within  the  operation  of  the 
Compensation  Act,  who  was  injured 
while  attempting  to  close  a  window, 
by  something  blown  into  his  eye  from 
outside  the  building,  will  be  presumed 
to  be  entitled  to  compensation,  in  the 
absence  of  any  evidence  that  the  fac- 
tory was  not  in  operation  at  the  time 
of  the  injury.  Kobyra  v.  Adams 
(1916)  176  App.  Div.  48,  162  N.  Y. 
Supp.  269. 

A  night  watchman  in  the  employ  of 
a  railway  company,  injured  while  in 


the  performance  of  his  duty  to  guard 
tools  and  materials,  is  within  the  pro- 
tection of  the  New  York  act.  New 
York  C.  R.  Co.  v.  White  (1917)  243 
U.  S.  188,  61  L.  ed.  667,  L.R.A.1917D, 
1,  37  Sup.  Ct  Rep.  247,  Ann.  Cas. 
1917D,  629,  13"N.  C.  C.  A.  943,  affirm- 
ing the  decision  of  the  New  York 
court  of  appeals  (1915)  216  N.  Y.  653, 
110  N.  E.  1051. 

A  rule  similar  to  the  New  Yoric  rule 
also  prevails  in  Kansas. 

Thus  in  Smith  v.  Kaw  Boiler  Works 
Co.  (1919)  —  Kan.  — ,  180  Pac.  269, 
it  was  held  that  compensation  might 
be  recovered  for  the  death  of  a  watch- 
man in  a  boiler  factory,  although  it 
resulted  from  the  act  of  burglars,  and 
not  directly  from  the  operation  of  the 
machinery.  The  court  said:  "A  fair 
statement  of  the  rule  under  the  rather 
limited  statute  of  this  state  is  that 
the  injury  must  result  from  some  dan- 
ger peculiar  to  the  hazardous  char- 
acter of  the  employment.  This  does 
not  mean,  however,  that  in  a  factory 
classified  as  extrahazardous  because 
of  the  use  of  dangerous  machinery 
none  but  machine  operators  or  em- 
ployees working  in  proximity  to  ma- 
chinery may  have  compensation.  Re- 
garding for  the  moment  the  operating 
of  machinery  as  the  acme  of  the  em- 
ployment, all  that  combines  to  make 
it  such,  everything  integrated  with  it 
essential  to  effective  functioning,  oth- 
er conditions  being  fulfilled,  is  includ- 
ed in  the  hazard."  W.  M.  G. 


BENJAMIN  SALVIN  et  al.,  Exrs.,  etc.,  of  Henry  Salvia,  Deceased, 

Appts., 

V. 

MYLES  REALTY  COMPANY  et  al.,  Respts. 

Sew  JToi-fc  Court  of  Appeals— July  19,  1910. 
(227  N.  Y.  61,  124  N.  E.  94.) 

Vsary  —  right  of  guarantor  of  corporation. 

1.  One  guaranteeing  the  debt  of  a  corporation  cannot  defend  on  the 
ground  of  usury,  if,  by  statute,  the  corporation  could  not  do  so. 
[See  note  on  this  question  beginning  on  page  586.] 
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Appeal  —  ecamination  of  evidence  — 
divided  opinion. 

2.  The  New  York  court  of  appeals 
may  examine  the  evidence  upon  appeal 
from  a  decision  of  the  appellate  division 
which  is  not  unanimous. 

Mortgage  —  payment  —  keeping  alive. 

3.  A  mortgage,  when  paid,  may  be 
kept  alive  for  other  purposes  when  the 
rights  of  creditors  and  third  persons 
have  not  intervened. 

[See  19  R.  C.  L.  448-446.] 
Estoppel  —  to  contest  assigned  mort- 
gage. 

4.  The  assignment  and  delivery  of  a 
mortgage  upon  payment  by  the  mort- 
gagor, at  his  instigation,  to  a  stranger, 
gives  it  new  vitality  and  estops  the 
mortgagor  from  asserting  that  it  was 
extinguished. 

[See  19  R.  C.  L.  445.]  -  : 


Corporation  —  ownership  of  stock  by 
one  person  —  effect. 

5.  That  a  mortgagor  owns  nearly  all 
the  stock  of  a  corporation  does  not  de- 
stroy its  legal  entity  nor  prevent  it 
from  paying  and  taking  an  assignment 
of  the  mortgage. 

[See  7  R.  C.  L.  197.] 
Usury  —  bonus  of  third  person  —  ef- 
fect. 

6.  Payment  of  a  usurious  bonns  by 
the  president  of  a  corporation  who 
owns  nearly  all  of  its  stock  for  a  loan 
to  it,  repayment  ef  which  he  guarantees, 
does  not  constitute  usury  which  will  af- 
fect the  loan. 

—  what  necessary  to  establish. 

7.  To  establish  usury,  evidence  must 
be  produced  to  show  a  corrupt  intent  in 
both  the  borrower  and  lender. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Special 
Terai,  Part  VI.,  for  New  York  County  (Erlanger,  J.)  in  favor  of  defend- 
ants in  an  action  brought  to  foreclose  a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Douglas,  Annitage,  &  Mc-      Sotscheck,  167  App.  Div.  202,152  N.Jf. 


Cann,  for  appellants : 

The  defendant  corporation,  owner  of 
the  mortgage,  had  acquired  title  more 
than  sixteen  months  before  the  trans- 
action in  suit.  Plaintiff  loaned  to  it  on 
the  faith  of  its  record  title  and  the  as- 
surance that  it  owned  the  mortgage. 
There  is  no  evidence  that  the  mortgage 
was  held  by  the  corporation  as  a  dummy 
for  defendant  Rieser,  or  that  the  plain- 
tiff, before  the  loan,  was  made  cognizant 
of  that  fact. 

Morton  v.  Thurber,  85  N.  Y.  550; 
Guggenheimer  v.  Geiszler,  81  N.  Y.  293; 
Condit  v.  Baldwin,  21  N.  Y.  219,  78  Am. 
Dec.  137;  Mutual  Ben.  Loan  &  Bldg. 
Co.  v.  Lynch,  54  App.  Div.  559,  67  N.  Y. 
Supp.  6;  United  States  Mortg.  Co.  v. 
Sperry,  138  U.  S.  818,  84  L.  ed.  969, 
11  Sup.  Ct.  Rep.  821;  39  Cyc.  920,  note 
66:  Stillman  v.  Northrup,  109  N.  Y. 
473,  17  N.  E.  379;  Booth  v.  Swezey,  8 
N.  Y.  276;  Valentine  v.  Conner,  40  N. 
Y.  248,  100  Am.  Dec.  476;  Re  Consalus, 
95  N.  Y.  340;  Matthews  v.  Coe,  70  N. 
Y.  239,  26  Am.  Rep.  583;  Morris  v. 
Talcott,  96  N.  Y.  100;  Houghton  v.  Bur- 
den, 228  U.  S.  161,  57  L.  ed.  780,  33 
Sup.  Ct.  Rep.  491 ;  Weinreb  v.  Coleman 
Stable  Co.  70  Misc.  535,  127  N.  Y.  Supp. 
348;  Stewart  v.  Bramhall,  74  N.  Y.  85; 
Hubbard  v.  Tod,  171  U.  S.  474,  48  L. 
ed.  246,  19  Sup.  Ct.  Rep.  14;  Schanz  ▼. 


Supp.  851;  Gilbert  v.  Real  Estate  Co. 
155  App.  Div.  411,  140  N.  Y.  Supp.  354; 
Miller  v.  Zeimer,  111  N.  Y.  441,  18  N. 
E.  716;  Barnett  v.  Zacharias,  24  Hun, 
804,  affirmed  in  89  N.  Y.  687. 

A  loan  to  a  corporation  in  place  of 
an  individual,  even  though  done  with 
intent  to  avoid  the  objection  of  usury, 
is  valid.  The  corporation  is  not  used 
as  "a  cloak  to  conceal  usury,"  but  to 
legalize  and  validate  the  loan.  If  the 
borrower  takes  advantage  of  the  special 
privileges  and  limited  liability  con- 
ferred by  law  upon  a  corporation,  he 
cannot  repudiate  the  limitation  against 
pleading  usury  placed  by  law  upon  a 
corporation. 

Stewart  v.  Bramhall,  74  N.  Y.  85; 
Rosa  v.  Butterfield,  33  N.  Y.  665;  Union 
Estates  Co.  v.  Adlon  Constr.  Co.  221  N. 
Y.  183,  —  A.L.R.  — ,  116  N.  E.  984; 
De  Moltke-Huitfeldt  v.  Garner  &  Co. 
145  App.  Div.  766,  130  N.  Y.  Supp.  558. 

There  was  no  usury  in°  the  transac- 
tion because  the  loan  was  part  of  a 
larger  contract  whereby  Salvin  ad- 
vanced to  Rieser  $15,000,  surrendered 
a  valid  claim  against  him  for  $2,100, 
with  accumulated  interest,  and  discon- 
tinued without  costs  the  pending  liti- 
gation. 

89  Cyc.  888;  Flagg  ▼.  Fisk,  98  App. 
Div.  169,  87  N.  Y.  Supp.  580,  affirmed  in 
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179  N.  Y.  S90,  72  N.  E.  1141;  Spain  v. 
Talcott,  166  App.  Div.  815,  152  N.  Y. 
Supp.  611;  Stufinan  v.  Northrup,  109 
N.  Y.  473,  17  N.  E.  379;  Booth  v. 
Swezey,  8  N.  Y.  276;  Valentine  v.  Con- 
ner, 40  N.  Y.  248,  100  Am.  Dec.  476; 
Re  GonsaluB,  96  N.  Y.  840;  Morris  v. 
Talcott,  96  N.  Y.  100;  White  t.  Ben- 
jamin. 138  N.  Y.  623,  83  N.  E.  1037; 
Houghton  V.  Burden,  228  U.  S.  161,  67 
L.  ed.  780,  33  Sup.  Ct  Rep.  491;  Bos- 
worth  V.  Kinghorn,  94  App.  Div.  187,  87 
N.  Y.  Supp.  983;  Re  Mesibovsky,  119 
C.  C.  A.  42,  200  Fed.  562;  Jarvis's  Ap- 
peal, 27  Conn.  432;  Marsh  v.  Howe,  36 
Barb.  649;  Southern  Trading  Co.  v. 
State  Nat.  Banlc,  35  Tex.  Civ.  App.  6, 
79  S.  W.  644;  Tyler,  Usury,  141. 

Mr.  Joseirfi  P.  Segal  with  Mr.  L 
Gainsburg,  for  respondents : 

The  payment  of  usury  was  proven  by 
clear  and  satisfactory  evidence,  and  the 
transaction  being  concededly  a  loan,  the 
lender  cannot  avoid  the  statute  of  usury 
by  disguising  the  borrower,  and  using 
a  corporation  as  the  dummy  borrower, 
instead  of  the  real  party. 

Hall  v.  Eagle  Ins.  Co.  161  App.  Div. 
815,  136  N.  Y,  Supp.  774,  affirmed  in 
211  N.  Y.  507,  105  N.  E.  1085;  Grannis 
v.  Stevens,  216  N.  Y.  583,  111  N.  E. 
263 ;  Schanz  v.  Sotscheck,  160  App.  Div. 
798,  145  N.  Y.  Supp.  778,  167  App.  Div. 
202,  152  N.  Y.  Supp.  861;  Wyeth  v. 
Braniff,  84  N.  Y.  627;  Fiedler  v.  Dar- 
rin,  60  N.  Y.  437 ;  United  States  ex  rel. 
Atty-Gen.  v.  Delaware  &  H.  Co.  213  U. 
S.  366,  53  L.  ed.  836,  29  Sup.  Ct.  Rep. 
527;  Booth  v.  Bunce,  83  N.  Y.  189,  88 
Am.  Dec.  372;  Anthony  v.  American 
Glucose  Co.  146  N.  Y.  407,  41  N.  E. 
23;  Cawthra  v.  Stewart,  59  Misc.  38, 
109  N.  Y.  Supp.  770;  Gilbert  v.  Warren, 
19  App.  Div.  403,  46  N.  Y.  Supp.  489; 
Schwarz  v.  Sweitzer,  202  N.  Y.  8,  94 
N.  £.  1090;  Bliven  v.  Lydecker,  130  N., 
Y.  102,  28  N.  E:  625;  Spain  v.  Takott, 
J65  App.  Div.  815,  152  N.  Y.  Supp.  611; 
Braine  v.  Rosswog,  13.  App.  Div.  249, 
42  N.  Y.  Supp.  1098;  Dry  Dock  Bank  v. 
American  L.  Ins.  &  T.  Co.  3  N.  Y.  344; 
Iferwin  v.  Robertson,  154  App.  Div.  823, 
139  N.  Y.  Supp.  723. 

Defendants  are  not  estopped  from 
setting  up  the  defense  of  usury. 

Jacobus  V.  Jamestown  Mantel  Co.  211 
N.  Y.  162,  106  N.  E.  210;  Baker  v. 
Union  L.  Ins.  Co.  43  N.  Y.  283;  Bridger 
V.  Goldsmith,  143  N.  Y.  424,  38  N.  E. 
468;  Merwin  v.  Romanelli,  141  App. 
Div.  711,  126  N.  Y.  Supp.  649;  Masten 
v.  Olcott,  101  N.  Y.  163,  4  N.  E.  274; 
39  Cyc.  1019;  Empire  Trust  Co.  v.  Cole- 


man, 86  Misc.  312, 147  N.  Y.  Supp.  740; 
Public  Bank  ▼.  London,  147  N.  Y.  Supp. 
738;  Silverstein  T.  Brown,  163  App. 
Div.  677,  138  N.  Y.  Supp.  848;  Schanz 
V.  Sotscheck,  167  App.  Div.  202.  152 
N.  Y.  Supp.  861. 

McLaughlin,  J.,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  to  fore- 
close a  mortgasre  on  an  interest  in 
real  estate  in  the  city  of  New  York. 
The  mortgage  was  for  $15,000, 
which  had,  by  payments,  been  re- 
duced so  that  at  the  time  the  action 
was  commenced  there  was  only 
claimed  to  be  due  $2,000  and  inter- 
est. Two  defenses  were  set  up:  (a) 
Usury,  and  (b)  novation.  The  court 
at  special  term  reached  the  conclu- 
sion that  defendants  had  failed  to 
establish  the  second  defense,  but 
had  succeeded  upon  the  iirst,  and 
directed  that  the  complaint  be  dis- 
missed upon  the  merits.  From  the 
judgment  entered  to  this  effect  an 
appeal  was  taken  to  the  appellate 
division,  where  the  same  was  af- 
firmed, two  of  the  justices  dissent- 
ing. An  appeal  was  then  taken  to 
this  court. 

The  sole  question  presented  upon 
the  appeal  is  whether  there  is  any 
evidence  to  sustain  the  finding  that 
the  mortgage  sought  to  be  fore- 
closed was  the  result  of  a  usurious 
agreement.  If  so,  the  appellants 
must  fail.  The  decision  of  the  ap- 
pellate division,  not  being  unani- 
mous, enables  us  to 
examine  the  record  •M^'iMtioB  at 
for  the  purpose  of  Sr"d;X*7»i-f«. 
ascertammg  that 
fact.  Heskell  v.  Auburn,  Light, 
Heat  &  P.  Co.  209  N.  Y.  86,  L.R.A. 
1915B,  1127,  102  N.  E.  540;  Hickok 
v.  Auburn  Light,  Heat  &  P.  Co.  200 
N.  Y.  464,  93  N.  E.  1113.  Such  ex- 
amination discloses  the  following 
uncontradicted  facts:  That  the 
Myles  Realty  Company  is  a  domestic 
corporation,  with  106  shares  of 
stock,  of  which  defendant  Ely  J. 
Rieser  owns  104,  his  wife  one,  and 
a  third  parson  one;  that  the  busi- 
ness of  the  corporation,  so  far  as 
appears,  was  to  enable  Rieser  to 
take  the  title  to  real  estate  pur- 
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chased  by  him  in  the  name  of  the 
corporation,  then  to  negotiate  loans 
thereon,  and  otherwise  to  manage 
the  same ;  that  in  May,  1908,  Rieser 
was  the  owner  of  a  lease  of  real  es- 
tate on  Fifty-ninth  street  in  the  city 
of  New  York;  that  on  that  day  he 
borrowed  $15,000  from  one  Bates, 
for  which  he  gave  his  bond,  payable 
April  SO,  1910,  and  as  collateral  se- 
curity for  its  payment  gave  a  mort- 
gage, in  which  his  wife  joined,  on 
such  leasehold  interest;  that  when 
the  loan  fell  due  it  was  paid,  but  the 
bond  and  mortgage  were  not  satis- 
fied, but  by  agreement  between  the 
parties  were  kept  alive  and  assigned 
to  the  Myles  Realty  Company ;  that 
the  assignment  was  recorded  and 
the  record  title  to  same  was  in  the 
corporation  from  April  29,  1910,  to 
September  1,  1911,  when  it  was  as- 
signed and  transferred  by  the  realty 
company  to  Harry  Salvin,  plaintiffs' 
testator,  as  collateral  security  for  a 
loan  of  $15,000  made  by  him  to  it. 
The  facts  connected  with  the  loan 
by  Salvin  were  substantially  as  fol- 
lows: Some  time  prior  to  Septem- 
ber 1, 1911,  Rieser  sold  to  Salvin  the 
stock  in  a  corporation  and  guaran- 
teed that  its  debts  did  not  exceed  a 
certain  amount.  Subsequently  Sal- 
vin claimed  that  the  debts  exceed- 
ed, by  $2,091.94,  the  amount  which 
had  been  represented,  and  he  there- 
fore demanded  that  Rieser  pay  him 
such  sum.  The  demand  being  re- 
fused, an  action  was  brought  to  en- 
force the  claim.  After  issue  was 
joined,  the  matter  was  sent  to  a 
referee  to  hear  and  determine.  Sev- 
eral hearings  were  had,  but  before 
the  case  was  finally  closed  a  settle- 
ment was  arrived  at  by  the  terms 
of  which  Rieser  paid  $1,000  to  Sal- 
vin, the  fees  of  the  referee  and  sten- 
ographer, and  Salvin  loaned  to  the 
Myles  Realty  Company  $15,000,  as 
collateral  security  for  the  pajrment 
of  which  the  realty  company  as- 
signed the  bond  and  mortgage  above 
referred  to,  also  gave  its  bond,  and 
Rieser  and  his  wife  gave  their  bond, 
conditioned  that  if  the  realty  com- 
pany did  not  make  the  payments  as 
provided,  they  would.    Rieser  also 


paid  to  Salvin,  or  to  a  third  party 
for  his  benefit,  $1,000,  for  making 
the  loan  to  the  realty  company. 

After  a  careful  consideration  of 
the  record  I  am  unable  to  find  any 
evidence  to  sustain  the  following 
findings: 

(1)  That  when  Bates  was  paid 
the  amount  of  his  loan,  the  bond  and 
mortgage,  and  the  indebtedness  cov- 
ered thereby,  were  extinguished. 

On  the  contrary,  the  mortgage 
was  kept  alive  by  agreement  be- 
tween the  parties.    This  is  clearly 
shown  by  the  fact  that  a  satisfaction 
was  not  given,  but  instead  an  assign- 
ment to  the  realty  company.    There 
is    no    doubt    that  Mort»«Ke- 
a   mortgage,    when  payment- 
paid,  may  be  kept  >'«•'«-«•»«• 
alive  for  other  purposes,  when  the 
rights  of  creditors  and  third  parties 
have  not  intervened.    Hoy  v.  Bram- 
hall,  19  N.  J.  Eq.  563,  97  Am.  Dec 
687 ;  James  v.  Morey,  2  Cow.  246, 14 
Am.  Dec.  475;  Bogert  v.  Bliss,  148 
N.  Y.  194,  51  Am.  St.  Rep.  684,  42 
N.  E.  682.    The  assignment  to  the 
realty  company  put  the  title  to  the 
mortgage  in  it.  The  delivery  of  the 
morts^ge,  so  assigned,    at  the  in- 
stigation    of     the 
mortgagor,  gave  it  ^**^Bt%«t 
a  new  vitality,  and  "ijjj^jje. 
in  equity  estopped 
him  from  asserting  to  the  contrary. 

(2)  That  the  payment  to  Bates 
was  made  by  Rieser  and  not  by  the 
realty  company. 

The  fact  that  Rieser  held  nearly 
all  the  stock  of  the  realty  company 
did  not  destroy  its 
legal  entity  nor  pre-  i^£^^i»^ 
vent  its  performing  ^~«»!:4«.^'t. 
legal  corporate  acts. 
It  could  make  the  payment  to  Bates 
and   then,   instead   of   having   the 
mortgage  satisfied,  take  an  assign- 
ment.    The  assignment  itself  re- 
cites:    "That  I,  Charles  F.  Bates 
...    in  consideration  of  the  sum 
of  fifteen  thousand   ($15,000)   dol- 
lars,   .    .    .    to  me  in  hand  paid  by 
Myles  Realty  Company,    .    .    .    the 
receipt  whereof  is  hereby  acknowl- 
edged," have  sold,  assigned,  ete. 

(3)  That  the  realty  company  was 
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a  mere  dummy  and  held  the  title 
for  Rieser. 

The  realty  company  had  held  the 
title  for  upwards  of  a  year.  The  as- 
signment to  it  had  been  recorded, 
and  there  is  not  a  particle  of  evi- 
dence to  indicate  that  it  held  such 
title  other  than  for  itself.  Plain- 
tiffs' witness  Armitage  testified,  and 
his  testimony  was  uncontradicted, 
that  he  told  plaintiffs'  testator,  in 
the  presence  of  Rieser:  "It*was  an 
old  mortfirage  on  the  premises ;  that 
it  had  existed  there  since  1908 ;  that 
it  had  been  assigned  and  was  owned 
by  the  Myles  Realty  Company,  and 
that  there  was  no  question  as  to  its 
validity." 

(4)  That  the  loan  was  made  to 
Rieser  and  not  to  the  realty  com- 
pany, under  a  usurious  agreement 
by  which  a  bonus  of  $1,000  was  paid 
to  the  lender. 

The  only  basis  for  this  finding  is 
the  fact  that  Rieser  was  president 
of  the  realty  company,  owned  nearly 
all  of  its  stock,  and  that  he  paid  to 
plaintiffs'  testator  a  bonus  of  $1,000 
for  making  the  loan.  The  fact  that 
Rieser  owned  substantially  all  the 
stock  of  the  company  did  not  pre- 
vent its  doing  business  as  a  corpora- 
tion. It  had  the  right  to  borrow 
money,  and  if  Rieser  personally  paid 

e..rr-iM,-«        ?  bonus  it  did  not 
•f  thiHi  penwB-  m  any  way  affect 
••*•  the  transaction.  Be- 

fore the  loan  was  made,  at  a  stock- 
holders' meeting  duly  called,  a  reso- 
lution was  passed — two  thirds  of  the 
stockholders  being  present — author- 
izing the  realty  company  to  make 
the  loan  and  to  assign  the  mortgage 
as  collateral  security  for  its  pay- 
ment The  fact  that  Rieser  guaran- 
teed to  pay  the  amount  of  the  loan 
if  the  realty  company  did  not,  and 
to  induce  the  making  of  the  loan 
he  paid  $1,000,  did  not,  in  my  opin- 
ion, affect  the  transaction  in  the 
least  The  realty  company  was  in 
need  of  money.  An  action  was 
pending  against  Rieser  to  recover 
npwards  of  $2,000,  which  he  ascer- 
tained could  be  settled  for  $1,000, 
and  in  addition  thereto  a  loan  could 
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be  obtained  by  the  realty  company 
of  $15,000.  It  may  very  well  be  he 
thought  this  was  a  good  way  to  end 
the  litigation  and  obtain  the  money, 
but  whether  he  did  or  not,  his  acts 
and  purposes  did  not  affect  the  as- 
signment of  the  mortgage  by  the 
realty  company.  It  received  $16,- 
000.  The  check  which  the  plaintiffs' 
testator  gave  for  the  loan  was  pay- 
able to  the  realty  company's  order, 
and  the  sanie  was  collected  1by  it. 
There  is  no  evidence  to  show  that 
the  realty  company  was  a  party  to 
any  agreement  by  which  a  bonus 
was  agreed  to  be  paid,  or  that  it 
paid  any  part  of  the  bonus.  It  is 
well  settled  that  to  establish  usury, 
evidence  must  be 
produced  to  show  a  rrJ.V.SiuS""' 
corrupt  intent  by 
both  the  borrower  and  the  lender. 
Hartley  v.  Eagle  Ins.*  Co.  222  N.  Y. 
178,  3  A.L.R.  1879,  118  N.  E.  622; 
White  V.  Benjamin,  138  N.  Y.  623, 
33  N.  E.  1037. 

The  loan  wa3  made  to  the  realty 
company.  It  was  the  primary  debt- 
or. Rieser  was  a  secondary  debtor, 
having  guaranteed  to  pay  the  loan 
if  the  realty  company  did  not.  By 
express  provision  of  the  statute  the 
realty  company  could  not  interpose 
a  defense  of  usury.  General  Busi- 
ness Law,  §  374  (Consol.  Laws,  chap. 
20).  Rieser  stood  in  no  better  posi- 
tion than  it  did.  _rt,ht  of 
Stewart  v.  Bram-  Jnwrantor  of 
hall,  74  N.  Y.  85;  «••-«►•'•"•»• 
Union  Estates  Co.  ▼.  Adlon  Constr. 
Co.  221  N.  Y.  183,  —  A.L.R.  — ,  116 
N.  E.  984. 

There  being  no  evidence  to  sus- 
tain these  findings,  there  is  no  basis 
for  the  conclusions  of  law  that  the 
loan  was  made  upon  a  usurious 
agreement,  and  therefore  void,  and 
that  the  mortgage  could  not  be  en- 
forced. 

The  judgment  appealed  from 
therefore  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to 
abide  event. 

Hiscock,  Ch.  J.,  and  Collin,  Cudde- 
back,  Cardozo,  Pound,  and  Andrews, 
JJ.,  concur. 
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ANNOTATION. 

Right  of  flfoarantor  or  surety  for  corporation  to  set  op  nsury  where  corporation 

coidd  not. 


Notwithstanding  some  early  deci- 
sions to  the  contrary  (Bock  v.  Lauman 
(1856)  24  Pa.  435;  Market  Bank  v. 
Smith  (1858)  Fed.  Cas,  No.  9,090; 
Hungerford's  Bank  v.  Dodge  (1860) 
30  Barb.  (N.  Y.)  626,  10  Abb.  Pr.  24, 
19  How.  Pr.  39,  reversing  (1858)  9 
Abb.  Pr.  124),  it  is  settled  that  the 
effect  of  the  New  York  statute  which 
provides  that  "no  corporation  shall 
hereafter  interpose  the  defense  of 
usury  in  any  action"  is  to  prevent  not 
only  the  corporation  itself,  but  also  its 
surety,  guarantor,  or  indorser,  from 
setting  up  usury.  See  Rosa  v.  Butter- 
field  (1865)  33  N.  Y.  666;  Union  Nat. 
Bank  v.  Wheeler  (1875)  60  N.  Y.  612; 
Stewart  v.  Bramhall  (1878)  74  N.  Y. 
85,  affirming  (1877)  11  Hun,  139; 
Union  Estates  Co.  v.  Adlon  Constr.  Co. 
(1917)  221  N.  Y.  188,  —  A.L.R.  — ,  116 
N.  E.  984 ;  Salvin  v.  Myles  Realty  Co. 
(reported  herewith)  ante,  581;  Smith 
V.  Alford  (1866)  63  Barb.  (N.  Y.)  416; 
First  Nat.  Bank  v.  Morris  (1874)  4 
Thomp.  &  C.  (N.  Y.)  182;  DeRoe  v. 
Smith  (1874)  4  Thomp.  &  C.  (N.  Y.) 
690;  Graves  v.  Lovell  (1874)  6  Jones 
&  S.  (N.  Y.)  154;  Smith  v.  Isle  of 
Wight  Co.  (1888)  60  Hun,  606,  21  N. 
Y.  S.  R.  317,  8  N.  Y.  Supp.  800;  Lud- 
ington  v.  Kirk  (1896)  17  Misc.  129.  39 
N.  Y.  Supp.  419,  afHrming  (1896)  16 
Misc.  301,  37  N.  Y.  Supp.  1141;  Wein- 
red  V.  Coleman  Stable  Go.  (1911)  70 


Misc.  536,  127  N.  Y.  Supp.  343;  Freese 
v.  Brownell  (1871)  35  N.  J.  L.  285,  10 
Am.  Rep.  239;  Bramhall  v.  Atlantic 
Nat.  Bank  (1873)  36  N.  J.  L.  243;  Lane 
v.  Watson  (1889)  51  N.  J.  L.  186,  17 
Atl.  117,  affirmed  in  (1890)  52  N.  J. 
L.  550,  10  L.R.A.  784,  20  Atl.  894. 

This  is  upon  the  ground  that  the 
statute,  although  in  form  providing 
that  no  corporation  shall  "interpose 
the  defense  of  usury,"  operates  not 
merely  upon  the  corporation  in  per- 
sonam, but  upon  its  contract  for  the 
loan  of  money  to  itself,  by  making  law- 
ful what  would  otherwise  be  usurious. 
The  contract  itself  being  lawful,  its 
guarantors  are  liable  upon  their  guar- 
anties. Rosa  v.  Butterfield  (1865)  33 
N.  Y.  666. 

The  fact  that  the  note  of  the  cor- 
poration was  discounted  under  an  ar- 
rangement between  the  lender  and  the 
indorser  that  the  fornier  would  dis- 
count if  the  latter  would  indorse  does 
not  affect  the  legal  aspect  of  the  ques- 
tion. Stewart  v.  Bramhall  (1878)  74 
N.  Y.  86. 

An  indorser,  however,  is  not  pre- 
cluded from  setting  up  the  defense  of 
usury  where  the  corporation  was  only 
an  accommodation  maker.  Strong  v. 
New  York  Laundry  Mfg.  Co.  (1874> 
5  Jones  &  S.  (N.  Y.)  279. 

£.  S.  0. 


MARY  REID,  Respt., 

V. 

FRED  EHR,  Appt 

Sorth  Dakota  Supreme  Court  — June  18,  10 10. 
(_  N.  D.  — ,  174  N.  W.  71.) 

Innkeeper  —  injury  by  electric  light  fixture  —  liability. 

1.  The  owner  or  operator  of  a  hotel  lighted  by  electricity  must  use  ordi- 
nary care  to  provide  safe  electric  lights  and  appliances  which  are  intended 

Headnotes  1  and  2  by  GRACE,  J. 
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for  use  by  the  guests  and  patrons  of  the  hotel.  If  he  does  not  do  so,  and  a 
guest  of  the  hotel  is  injured  by  reason  of  the  defects  of  such  electric  lights 
or  appliances,  he  is  liable  in  damages  for  the  injuries  sustained  by  such 
guest. 

[See  note  on  this  gueetion  beginning  on  page  590.] 


Appeal  —  safllciency  of  evidence. 

2.  Ab  action  was  brought  by  plain- 
tiff to  recover  damages  by  reason  of ' 
certain  injuries  suffered  and  sustained 
to  her  person  by  reason  of  a  dangerous 
charge  and  current  of  electricity  pass- 
ing into  and  upon  her  body  when  she 
turned  on  an  electric  light  in  a  room 
of  a  hotel  operated  by  the  defendant, 
which  room  was  being  occupied  by  her 
as  a  guest  and  patron  of  the  hotel.  She 
recovered  a  verdict  for  $8,625.  She 
had  in  a  former  trial  recovered  a  ver- 
dict for  $2,800.  It  is  held,  that  the 
judgment  appealed  from  in  this  case 
is  well  sustained  by  the  evidence. 

[See  2  R.  C.  L.  199.] 
Evidence  —  testimony  given  at  former 
trial. 

3.  The  testimony  of  a  witness  be- 
yond the  jurisdiction  of  the  court, 
which  was  given  at  a  former  trial  at 
which  he  was  cross-examined  by  the 
counsel  who  appeared  at  the  present 


trial,  and  which  was  transcribed  and 
settled  as  part  of  the  statement  of  the 
case  at  the  former  trial,  may  be  read 
in  evidence. 

[See  10  R.  C.  L.  969.] 
—  weight  —  expert  testimony. 

4.  Expert  testimony  that  a  serious 
electric  shock  cannot  be  received  by 
one  attempting  to  turn  on  the  lights 
at  an  ordinary  electric  light  fixture  is 
not  conclusive  as  against  the  manifest 
fact  that  one  malting  such  attempt  was 
injured  by  such  shoclc. 

[See  11  R.  C.  L.  586.] 
Appeal  —  conclasiTeness  of  finding  of 
jury. 

5.  A  finding  by  the  jury  of  absence 
of  contributory  negligence  on  the  part 
of  one  injured  by  attempting  to  turn 
on  the  light  at  an  ordinary  electric 
fixture,  when  supported  by  evidence,  is 
conclusive  on  appeal. 

[See  20  R.  C.  L.  172.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Ward 
County  (Leighton,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  judgment  notwithstanding  the  verdict,  or  for  a  new  trial,  in 
an  action  brought  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bradford  &  Nash,  for  «p-     her  body  when   she  turned   on  an 


pellant: 

Unless  defendant  knew  or  ought  to 
have  known  that  there  was  danger 
from  the  electric  fixture  he  cannot 
be  held  liable. 

20  R.  C.  L.  pp.  13  et  seq.;  Com.  ▼. 
Pierce,  138  Mass.  166,  62  Am.  Rep.  264; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Locke, 
112  Ind.  404.  2  Am.  St.  Rep.  193,  14 
N.  E.  391. 

Messrs.  Sinkler  &  Eide  and  Green- 
leaf,  Wooledge,  &  Leak  for  respond- 
ent. 

Grace,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  plaintiff 
to  recover  damages  by  reason  of 
certain  injuries  suffered  and  sus- 
tained to  her  person  by  reason  of  a 
dangerous  charge  and  current  of 
electricity  passing  into  and  upon 


electric  light  in  a  room  of  a  hotel 
operated  by  defendant,  which  room 
was  being  occupied  by  her  as  a  guest 
and  patron  of  the  Hotel.  It  is 
claimed  and  charged  by  plaintiff 
that  the  defendant  negligently  and 
carelessly  failed  to  keep  the  electric 
lights  and  wires,  etc.,  in  said  room 
in  a  safe  and  proper  condition,  and 
negligently  and  carelessly  permitted 
them  to  become  out  of  repair ;  that 
he  carelessly  and  negligently  failed 
to  inspect  and  put  said  electric 
lights  in  proper  repair,  and  permit- 
ted the  same  to  remain  in  a  danger- 
ous and  unsafe  condition ;  and  that 
the  injuries  of  the  plaintiff  were 
caused  thereby.  Defendant  admits 
that  he  was  operating  a  hotel,  and 
that  plaintiff  was  a  guest  therein. 
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and  avers  the  injuries,  if  any,  to 
plaintiff,  were  caused  by  her  own 
nesrligence  and  contributory  negli- 
gence. It  is  further  averred  in  the 
answer  that  the  plaintiff  brought  an 
action  for  the  same  injury  against 
the  Consumers'  Power  Company, 
and  alleged  that  said  injury  was  due 
to  the  wrongful  act  of  that  com- 
pany ;  that  she  entered  into  a  stipu- 
lation and  agreement  with  it  where- 
by she  agreed  to  accept,  and  that 
company  agreed  to  give,  the  sum  of 
$100  in  settlement  of  said  claim 
from  the  said  injury,  and  that  she 
agreed  to  release  them  from  any 
Qlaims  of  damage  by  reason  of  the 
injury;  that  said  sum  so  agreed  to 
be  paid  should  not  in  fact  be  actual- 
ly paid  until  after  the  time  of  this 
action  and  trial  of  the  action  be- 
tween pitlintiff  and  defendant  here- 
in. This  point,  we  think,  now  is 
completely  abandoned,  and  will  need 
no  further  consideration. 

This  action  has  been  twice  tried 
to  a  jury.  In  the  first  action  plain- 
tiff recovered  a  verdict  for  $2,800 
damages.  The  trial  court  set  that 
verdict  aside  on  the  ground  that  it 
was  excessive,  and  that  the  same 
was  the  result  of  passion  and  preju- 
dice on  the  part  of  the  jury.  From 
the  order  granting  a  new  trial,  de- 
fendant appealed  to  this  court  on  the 
grounds  stated;  the  order  appealed 
from  was  affirmed,  the  writer  here- 
of dissenting,  and  the  case  was  re- 
manded to  the  lower  court  for  an- 
other trial,  Which  has  occurred,  and 
a  verdict  again  returned  in  the 
plaintiff's  favor,  at  a  trial  had  after 
the  expiration  of  approximately 
two  years  since  the  first  trial.  The 
jury,  at  the  second  trial  of  the  ac- 
tion, returned  a  verdict  for  plaintiff 
for  $3,625.  The  second  trial  having 
occurred  at  about  two  years  since 
the  first  trial,  and  the  jury  having 
been  necessarily  composed  of  men 
who  knew  nothing  concerning  the 
fact  that  a  former  verdict  had  beoi 
returned  for  $2,800,  such  fact  clear- 
ly demonstrates  there  was  no 
passion  or  prejudice  exercised  by 
the  jury  which  returned  the  verdict 


for  $2,800.  The  defendant  in  this 
action  has  appealed  from  the  judg- 
ment and  from  the  order  refusing  to 
grant  the  judgment  notwithstand- 
ing the  verdict,  or  a  new  trial. 

In  his  appeal  defendant  specifies 
nine  assignments  of  error,  and  in 
addition  thereto  the  insufficiency  of 
the  evidence  to  support  the  verdict. 
In  effect,  the  same  errors  and  rea- 
sons are  assigned  in  support  of  the 
motion  for  a  judgment  non  obstante 
or  for  a  new  trial,  and  the  appeal 
from  the  judgment.  In  the  motion 
for  a  new  trial  it  is  again  claimed 
that  the  damages  are  excessive  and 
appear  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 
There  is  no  merit  in  such  contention. 

The  defendant  assigns  as  error 
the  admitting  as  evidence  in  this 
trial  the  testimony  of  the  witness 
Mrs.  Cotta,  taken  at  the  former 
trial.  She  personally  appeared  and 
testified  upon  the  first  trial.  She 
was  cross-examined  by  the  same 
counsel  who  appeared  for  defendant 
upon  the  second  trial.  Her  testi- 
mony was  taken  down  in  the  ordi- 
nary manner  at  the  former  trial, 
and  was  transcribed  and  settlcMl  as 
a  part  of  the  statement  of  the  case 
upon  the  former  appeal.  At  the 
time  of  the  present  trial  she  was  out 
of  the  state  and  beyond  the  juris- 
diction of  the  court.  Under  these 
circumstances  it  was  proper  to  read 
into  the  record  in  this  case  the  evi- 
dence which  she  gave  upon  the  first 

^"?^-  i*  was  prop-  B^„..^ 
er  for  the  trial  court  teatimoBr  ■!▼«■ 
to  receive  and  ad-  '* """"  *'^"'' 
mit  the  evidence  of  the  witness 
Cotta,  given  upon  a  former  U-ial,  and 
there  was  no  error  in  admitting 
such  evidence.  There  was  no  error 
in  the  court's  refusal  to  strike  out 
the  testimony  of  Mary  Reid,  with 
reference  to  the  absence  of  the  wit- 
ness Cotta,  or  the  efforts  of  Mrs. 
Reid  to  procure  Mrs.  Cotta,  who 
was  in  Minneapolis,  to  come  to 
Minot  with  her  as  a  witness  in  this 
action. 

The  defendant  maintains  in  hia 
assignments  of  error,  and  in  his  as- 
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signments  of  the  insufficioicy  of  the 
evidence  to  sustain  the  verdict*  that 
it  appears  from  Use  undisputed  evi> 
dence  that  the  fixtures  involved 
were  the  usual  and  ordinary  Edison 
lamp  and  socket  attached  to  the 
usual  and  ordinary  drop  cord,  and 
that  by  no  means  known  to  science 
could  this  fixture  giVe  forth  a  shock 
or  possibly  cause  a  bum  to  a  per- 
son turning  on  the  current  key.  The 
defendant  farther  claims  the  undis- 
puted evidence  shows  that  the  only 
way  in  which  a  shock  could  be  ob- 
tained from  such  fixture  would  be 
for  the  person  turning  on  the  cur- 
rent to  have  grasped  the  brass 
socket  of  the  lamp  at  its  base,  being 
at  the  same  time  connected  with  the 
current  through  the  medium  of 
metal  or  water,  and  then  turning  on 
the  current  by  the  means  provided. 

There  is  consider- 
rJIfi'JSUl':''**'*    able    expert    testi- 

mony  to  this  effect. 
This  is,  however,  not  conclusive. 
The  physical  facts  speak  louder  than 
the  testimony  of  the  experts.  The 
plaintiff  was  injured.  This  cannot 
successfully  be  disputed.  She  was 
injured  by  an  electric  current  from 
the  lamp  in  question.  In  the  face  of 
these  physical  facts,  the  testimony 
of  the  experts  becomes  of  little 
probative  force.  The  jury  must 
have  disbelieved  the  testimony  of 
the  experts,  and  this  they  did  have 
a  right  to  do.  Jurors,  as  a  rule,  are 
men  of  average  and  reasonable 
minds,  and  in  the  face  of  physical 
facts  expert  testimony  did  not  have 
any  great  weight  with  them.  The 
defendant  maintains,  further,  that 
the  plaintiff  was  guilty  of  negligence 
and  contributory  negligence.  This 
A»p..i-e..ei..  question  was  one 
■iTcneu  or  exclusively  for   the 

ih.di-,  of  i„r.     jury^    and    it    has 

found  against  the  contentions  of  the 
defendant,  and  that  completely  dis- 
poses of  those  questions. 
We  have  examined  the  evidence, 

and  it  is  quite  suf- 
ZtVS^t^         ficient    to     sustain 

the  verdict.  There 
was  no  error  in  the  court  refusing 
to  grant  judgmoit  to  the  defendant 
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m  N.  w.  11.) 

notwithstanding  the  verdict,  nor 
error  in  denying  de-  inakeep«r- 
fendant's  motion  SiJtrio*u«i.t 
for  a  new  trial.  We  «»t«»*-ii«MiMy. 
have  examined  with  considerable 
care  all  and  each  of  the  errors  as- 
signed, itnd  find  no  prejudicial  nor 
reversible  error.  The  matters  in 
controversy  have  been  submitted  to 
two  separate  and  distinct  juries ;  the 
last  trial  was  approximately  two 
years  after  the  former.  There  is 
not  the  least  reason  to  claim  any 
passion  or  prejudice.  There  has 
been  no  passion  nor  prejudice  shown 
by  the  jury.  There  is  no  evidence, 
nor  any  reason,  upon  which  to  base 
such  a  claim.  The  jury  is  the  ex- 
clusive judge  of  the  facts  of  the 
case,  and  it  has  decided  against  the 
defendant.  He  must  abide  the  re- 
sult. 

The  order  and  judgment  appealed 
from  are  in  all  things  affirmed.  Re- 
spondent is  entitled  to  statutory 
costs  on  appeal. 

ifoonson,  Birdzell,  and  Robinson, 
JJ.,  concur. 

.  Christiansen,  Ch.  J.,  concurring 

specially : 

This  case  is  here  for  a  second 
time.  The  trial  court  set  aside  the 
verdict  returned  on  the  first  trial  on 
the  ground  that  it  was  given  under 
the  influence  of  passion  and  preju- 
dice. In  his  memorandum  filed  with 
the  order  panting  a  new  trial  the 
court  based'this  ruling  largely  upon 
the  insufficiency  of  the  evidence 
bearing  upon  the  question  of  perma- 
nent injuries.  36  N.  D.  566,  162  N. 
W.  903.  On  appeal  this  court  held 
that  it  had  not  been  shown  that  the 
trial  court  had  abused  its  discretion 
in  granting  a  new  trial.  In  so  hold- 
ing this  court  merely  recognized  the 
well-settled  rule  that  the  trial  court 
was  vested  with  discretionary  pow- 
ers in  determining  the  motion  for  a 
new  trial  on  the  ground  stated,  and 
that  this  court  was  limited  to  a  con- 
sideration of  whether  the  trial  court 
had  abused  its  discretion;  for,  as 
was  stated  1^  Mr.  Justice  Grace  in 
Huberir.  Zeiszler,  37  N.  D.  556-560, 
164  N.  W.  132:    "A  granting  or  re- 
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fusing  to  grant  a  new  trial  rests 
largely  in  the  discretion  of  the  trial 
court,  and  unless  there  is  plain 
abuse  of  such  discretion  its  order  in 
such  matter  will  not  be  disturbed." 
The  second  trial  took  place 
twenty-seven  months  after  the  first 
trial.  Upon  the  second  trial  the 
plaintiff  testified  that  certain  nerv- 
ous symptoms  and  certain  pains  in 
her  back  to  which  she  had  referred 
on  the  first  trial  still  continued,  and 
had  become  worse  rather  than  bet- 
ter. The  physician  who  attended 
the  plaintiff,  and  who  testified  upon 
the  first  trial,  was  also  called  and 
testified  upon  the  second  trial.  The 
situation  upon  the  second  trial, 
therefore,  was  that  the  plaintiff  had 
undergone  twenty-seven  months 
more  of  pain  and  suffering  than  she 
had  undergone  at  the  time  of  the 
first  trial,  and  manifestly  both  the 
permanency  of  injury  and  the  ex- 
tent thereof  were  far  better  estab- 


lished upon  the  second  trial.  So 
the  second  verdict  clearly  rests  upon 
a  far  stronger  basis  than  the  first 
verdict.  The  trial  court  refused  to 
disturb  the  verdict,  and  under  the 
rule  of  law  announced  by  this  court 
in  its  former  decision  in  this  case 
the  verdict  and  the  trial  court's  rul- 
ing should  be  sustained. 

So  far  as  the  question  of  defend- 
ant's negligence  and  plaintiff's  con- 
tributory negligence  are  concerned, 
I  am  of  the  opinion  that  under  the 
evidence  these  were  questions  for 
the  jury.  It  may  also  be  noted  that 
they  were  held  to  be  so  by  the  trial 
court  upon  the  motion  for  a  new 
trial  after  the  first  trial. 

I  am  also  of  the  opinion  that  the 
testimony  given  by  the  witness  Mrs. 
Cotta  upon  the  first  trial  was  prop-. 
erly  admittted  in  this  case,  under 
the  rule  announced  in  Felton  v.  Mid- 
land Continental  R.  Co.  S2  N.  D.  223, 
155  N.  W.  23. 


ANNOTA-nON, 
Liability  of  imdceeper  for  injury  to  guest  fr<Hn  defective  lighting  appliance. 


The  holding  in  the  reported  case 
(Reid  v.  Ehr,  ante,  586)  to  the  effect 
that  an  innkeper  is  liable  to  a  guest 
for  injuries  resulting  from  a  defective 
electric  lighting  appliance  intended 
for  the  use  of  guests,  where  he  has 
failed  to  use  ordinary  care  in  the  in- 
stallation or  maintenance  of  the  same, 
is  undoubtedly  good  law  although  no 
other  case  seems  to  have  squarely 
passed  upon  the  question.  Of  some 
interest  in  this  connection,  however, 
is  the  case  of  Barter  v.  Colfax  Electric 
Light  &  P.  Co.  (1904)  124  Iowa,  500, 
100  N.  W.  508,  wherein  an  action  was 
brought  against  both  a  hotel  owner 
and  the  company  furnishing  electric- 
ity thereto  for  injuries  to  a  hotel  guest 
caused  by  a  charged  electric  wire 
falling  upon  him  in  the  bathroom.  In 
this  case  a  judgment  was  obtained 
against  both  defendants  in  the  trial 
court,  but  on  motion  a  new  trial  was 
granted  to  the  hotel  proprietor,  but 
upon  what  ground  does  not  appear; 
and  on  appeal  by  the  defendant  elec- 
trical  company  a   reversal   was   ob- 


tained upon  the  ground  that  it  was  not 
shown  that  a  dangerous  current  was 
sent  into  the  building,  and  that  such 
defendant  was  not  liable  for  the  fall 
of  the  wire,  that  having  been  erected 
and  maintained  under  the  supervision 
of  the  hotel  proprietor. 

In  Patrick  v.  Springs  (1911)  154  N. 
C.  270,  70  S.  E.  395,  Ann.  Cas.  1912A, 
1209,  2  N.  C.  C.  A.  642,  the  court,  ap- 
plying the  modem  rule  that  innkeep- 
ers are  not  insurers  of  the  personal 
safety  of  their  guests,  but  that  their 
liability  does  extend  to  injuries  re- 
sulting from  unsafe  or  unsanitary 
rooms,  held  that  where  a  guest  was  in- 
jured by  gas  escaping  from  a  defective 
fixture  (burner  had  no  stop  or  safety 
pin,  so  that  it  was  possible  to  turn  the 
shut-off  key  all  the  way  around)  the 
question  of  the  defendant's  negligence 
and  the  plaintiff's  contributory  negli- 
gence was  for  the  jury.  In  reachinj^ 
this  conclusion  and  sustaining  a  find- 
ing for  the  plaintiff.  Brown,  J.,  said: 
"It  seems  now  to  be  well  settled  that. 
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in  case  of  an  injury  occurring:  in  con- 
sequence of  the  unsanitary  and  defec- 
tive condition  of  the  inn  premises  or 
room  to  which  a  guest  is  assigned,  the 
innkeeper  is  liable  upon  the  same  prin- 
ciples applicable  in  other  cases,  where 
persons  come  on  the  premises  at  the 
invitation  of  the  owner  or  occupant 
and  are  injured  in  consequence  of 
their  dangerous  condition.  The  inn- 
keeper is  not  an  insurer  of  his  guests' 
personal  safely,  but  his  liability  does 
extend  to  injuries  received  by  the 
guests  from  being  placed  in  an  unsafe 
room.  This  is  a  matter  peculiarly 
within  the  innkeeper's  knowledge  and 


entirely  beyond  the  control  of  the 
guest.  In  that  particular  he  is  pecu- 
liarly within  the  innkeeper's  power 
and  protection.  .  .  .  One  who  keeps 
a  public  house  extends  an  invitation 
to  all  to  come  on  his  premises,  and  is 
therefore  liable  for  injuries  sustained 
in  consequence  of  the  bad  condition 
of  his  inn  premises.  .  .  .  When  the 
plaintiff  proved  the  unsafe  and  de- 
fective condition  of  the  gas  fixture  in 
consequence  of  which  gas  escaped 
during  the  night  and  injured  him,  he 
made  out  a  prima  facie  case  of  negli- 
gence, which  it  was  defendant's  duty 
to  answer."  G.  J.  C. 


NATIONAL  COUNCIL  OF  KNIGHTS  AND  LADIES  OF  SECURITY, 

PIff.  in  Err., 

V. 

MALISSIE  FOWLER. 

Ofclaltoma  Supreme  Court  — Auffuat  It,  1917. 
(—  Okla.  — ,  168  Pac.  914.) 

IiLsnranee  —  receipt  of  dues  —  effect  —  waiver  of  habits. 

1.  Where  a  local  council  of  a  mutual  benefit  society,  vpith  authority  to 
waive  conditions  and  warranties  of  the  contract  of  insurance,  receives 
dues  from  a  member  in  payment  of  his  assessment  to  the  society,  with  full 
knowledge  of  the  habits  of  the  insured  with  reference  to  the  use  of  in- 
toxicating liquors,  it  thereby  waives  the  conditions  and  warranties  in  the 
contract  with  reference  to  the  use  of  such  intoxicating  liquors  by  the 
insured. 

[See  note  on  this  question  beginning  on  page  599.] 

Appeal refusal  to  direct  verdict  —     authority  to  waive  conditions  and  war- 
error,  ranties  of  the  insurance  contract. 

2.  A  prima  facie  case  having  been  [See  19  R.  C.  L.  1276-1279.] 

Appeal  —  submitting  question  to  jury 

—  error. 

4.  Where  a  local  council  of  a  mutual 
benefit  society  had  authority  to  waive 
conditions  and  warranties  in  an  insur- 
ance contract,  held,  it  was  not  error 
for  the  trial  court  to  submit  the  ques- 
tion as  to  whether  or  not  the  local 
council  had  waived  said  conditions  and 
warranties  to  the  jury,  notwithstand- 
ing the  court  predicated  the  authority 
of  the  local  council  to  waive  said  con- 
ditions and  warranties  upon  the  wrong 
section  of  the  by-laws,  especially 
where  the  result  reached  would  have 
been  the  same. 


admitted  for  plaintiff,  it  is  not  error 
for  the  trial  court  to  refuse  to  direct  a 
verdict  for  the  defendant  where  the 
evidence  in  support  of  the  afiirmative 
defense  relied  upon  does  not  prove  the 
allegation  of  such  defense  to  such  a 
degree  of  certainty  as  to  preclude  rea- 
sonable men  to  differ  thereon. 
Insurance  —  mutnal  benefit  —  power. 

of  waiver. 

3.  A  local  council  of  a  mutual  ben- 
eiit  society  which,  by  the  provisions  of 
the  by-laws  of  the  society,  has  author- 
ify  to  issue  and  deliver  the  benefit 
certificate  and  collect  assessments,  has 

Headnotes  by  West,  C. 
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Ebbob  to  the  District  Court  for  Jackson  County  (Crump,  J.)  to  review  a 
judgment  in  favor  of  plaintiff  in  a  suit  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  mutual  benefit  certificate.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  W.  C.  Aastin,  for  plaintiff  in  er- 
ror: 

The  court  erred  in  refusing  to  direct 
a  verdict  for  defendant. 

Supreme  Tribe,  B.  H.  v.  Owens,  50 
Okla.  629,  L.R.A.1916A,  979,  161  Psc. 
198;  Choctaw,  0.  &  G.  R.  Co.  v.  Gar- 
rison, 18  Okla.  461,  90  Pac.  730;  St 
Louis  &  S.  F.  R.  Co.  v.  Bloom,  39  Okla. 
78,  134  Pac.  432;  Thomas  v.  Knights 
of  Maccabees,  85  Wash.  665,  L.R.A. 
1916A,  760,  149  Pac.  10,  Ann.  Cas. 
1917B,  804. 

Warranties  in  applications  for  in- 
surance are  binding. 

Connecticut  F.  Ins.  Co.  v.  George, 
52  Okla.  432.  153  Pac.  118;  Brown  v. 
Connecticut  F.  Ins.  Co.  52  Okla.  392, 
153  Pac.  173;  Kirk  v.  Fraternal  Aid 
Asso.  95  Kan.  707,  149  Pac.  400;  Mod- 
ern Brotherhood  v.  Beshara,  42  Okla. 
684,  142  Pac.  1014. 

The  local  ofScers  of  these  soci- 
eties, nor  special  agents  of  the  same, 
have  any  authority  whatever  to  bind 
the  brotherhood  beyond  the  terms  of 
the  contract  and  the  by-laws  made  a 
part  thereof. 

Modern  Woodmen  v.  Tevis,  54  C.  C. 
A.  293,  117  Fed.  369;  Harvey  v.  Grand 
Lodge,  A.  0.  U.  W.  50  Mo.  App.  472; 
Supreme  Lodge,  F.  B.  v.  Price,  27  Cal. 
App.  607,  150  Pac.  803;  Hines  v.  Mod- 
em Woodmen,  41  Okla.  135,  L.R.A. 
1915A,  264,  187  Pac.  675;  National 
Council,  K.  L,  S.  v.  Owen,  47  Okla. 
464, 149  Pac.  231 ;  Modern  Woodmen  v. 
International  Trust  Co.  25  Colo.  App. 
26,  136  Pac.  806;  Modem  Woodmen 
V.  Weekley,  42  Okla.  25, 139  Pac.  1138; 
Hartman  v.  National  Council,  K.  L.  S. 
76  Or.  153,  L.R.A.1915E,  152,  147  Pac. 
931. 

Messrs.  S.  B.  Garrett  and  Everett 
Petry,  for  defendant  in  error: 

Every  inference  will  be  indulged  to 
support  a  verdict,  and  where  there  is 
any  competent  evidence  from  which 
the  jury  might  have  arrived  at  such 
verdict  it  will  not  be  disturbed  on  ap' 
peal. 

Reed  v.  Scott,  50  Okla.  757,  151  Pac. 
484;  Eichoff  v.  Russell,  46  Okla.  512, 
149  Pac.  146;  Smith  v.  Bell,  44  Okla. 
S70,  144  Pac.  1068;  McKemie  v.  Al- 
bright, 44  Okla.  406,  144  Pac.  1027; 
Hodgins  v.  Noyes,  42  Okla.  642,  141 
Pac.  968;  St  Paul  F.  &  M.  Ins.  Co.  v. 
Peck,   40    Okla.   396,    139   Pac.    117; 


Avants  v.  Braner,  39  Okla.  7S0,  186 
Pac.  698;  Moore  v.  Johnson,  89  Okla. 
687,  136  Pac.  422;  St.  Louis  &  S.  F.  R. 
Co.  V.  Kerns,  41  Okla.  167,  136  Pac. 
169;  Chicago,  R.  I.  &  P.  R.  Co.  v.  New- 
burn,  39  Okla.  704,  136  Pac.  174;  Low- 
enstein  v.  Holmes,  40  Okla.  33,  135 
Pac.  727;  Tyer  v.  Wheeler,  41  Okla. 
335,  135  Pac.  351. 

An  objection  and  exception  to  the 
charge  as  a  whole  is  not  a  sufScient 
exception  to  present  any  question  to 
this  court,  or  at  least  is  not  well  tak- 
en if  any  portion  of  the  charge  is 
correct 

Powell  v.  Nichols,  26  Okla.  734,  29 
L.R.A.(N.S.)  886,  110  Pac.  762;  Ft 
Smith  &  W.  R.  Co.  v.  Hill,  50  Okla.  357, 
150  Pac.  1066;  Cummings  v.  Lobsitz, 
42  Okla.  704,  L.R.A.1915B,  415,  142 
Pac.  993;  Weleetka  Light  &  Water  Co. 
V.  Norttirop,  42  Okla.  561,  140  Pac. 
1140. 

If  a  forfeiture  of  the  policy  could 
have  taken  place  during  the  life  of 
insured,  it  has  been  waived  by  the 
agents  of  the  insurer,  who  were  vested 
with  authority  to  so  waive  it. 

Westem  Nat  Ins.  Co.  v.  Marsh,  84 
Okla.  414,  42  L.R.A.(N.S.)  991,  125 
Pac.  1094;  Home  Ins.  Co.  v.  Mobley, 
57  Okla.  692,  157  Pac.  324;  Moore  v. 
Life  &  Annuity  Asso.  93  Kan.  398,  148 
Pac.  981;  Modern  Brotherhood,  A.  L. 
V,  Bailey,  50  Okla.  54,  L.R.A.1916A, 
551,  150  .Pac.  674,  Ann.  Cas.  1918E. 
744;  Pacific  Mut.  L.  Ins.  Co.  v.  Mc- 
Dowell, 42  Okla.  305,  L.R.A.1918E.  391. 
141  Pac.  276;  McRory  v.  Independent 
Order  of  Puritans,  60  Colo.  456,  154 
Pac.  92;  Pringle  v.  Modern  Woodmen, 
76  Neb.  384,  107  N.  W.  766,  113  N.  W. 
231;  Supreme  Lodge,  K.  H.  v.  Davis, 
26  Colo.  252,  68  Pac.  595;  High  Court, 
I.  0.  F.  V.  Schweitzer,  171  111.  325,  49 
N.  E.  506;  Coverdale  v.  Royal  Arcan- 
um, 193  111.  91,  61  N.  E.  915;  Alexander 
V.  Grand  Lodge,  A.  0.  U.  W.  119  Iowa, 
519,  93  N.  W.  508;  Brotherhood  of 
Painters,  D.  P.  H.  v.  Moore,  36  Ind. 
App.  580,  76  N.  E.  262;  Sovereign 
Camp,  W.  W.  V.  Carrington,  41  Tex. 
Civ.  App.  29,  90  S.  W.  921;  Johanson 
V.  Grand  Lodge,  A.  0.  U.  W.  31  Utah, 
46,  86  Pac.  494;  Hoffman  v.  Supreme 
Council,  A.  L.  H.  35  Fed.  252;  Mc- 
Mabon  v.  Supreme  Tent,  K.  M.  151  Mo. 
622,  52  S.  W.  884;  Rasieot  v.  Royal 
Neighbors,    18   Idaho,   85,  29   L.R.A. 
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(N.S.)  433,  138  Am.  St  Rep.  180,  108 
Pac.  1048. 

West,  C,  ffled  the  following  opin- 
ion: 

This  is  a  suit  instituted  by  the  de- 
fendant in  error,  who  will  herein- 
after be  styled  plaintiff,  against 
plaintiff  in  error,  who  will  herein- 
after be  styled  defendant,  in  the  dis- 
trict court  of  Jackson  county,  Okla- 
homa, upon  a  beneficiary  certificate 
of  insurance  issued  by  defendant  to 
Dr.  James  E.  Fowler,  payable  at  his 
death  to  plaintiff,  wife  of  the  in- 
sured. 

Briefly  stated,  plaintiff  alleged 
that  said  certificate  was  issued  in 
September,  1907,  by  the  defendant, 
acting  by  its  president,  W.  B.  Kirk- 
patrick,  and  J.  M.  Wallace,  its  secre- 
tary, and  Local  Council  No.  1618, 
Knights  and  Ladies  of  Security  of 
Altus,  Oklahoma,  through  its  presi- 
dent and  secretary,  respectively. 
Copy  of  the  certificate  was  attached 
to  and  made  a  part  of  the  petition. 
Petition  pleaded  full  and  complete 
compliance  by  the  insured  with  all 
conditions  in  said  contract,  and,  fur- 
ther, that  if  there  was  a  violation 
of  any  part  of  the  contract  that  the 
same  had  been  waived.  Defend- 
ant's answer  admitted  the  issuance 
of  said  certificate,  the  death  of  the 
insured,  and  receipt  of  proof  of 
death,  and  denied  thiat  Local  Council 
No.  1618  of  the  National  Council  of 
Knights  and  Ladies  of  Security  of 
Altus  was  a  local  branch  of  defend- 
ant, and  denied  the  authority  of  said 
local  council  to  waive  any  conditions 
in  the  contract,  and  alleged  that  the 
insured  had  violated  and  forfeited 
his  contract  on  account  of  certain 
false  representations  made  in  his 
application  with  reference  to  his  use 
of  intoxicating  liquors  and  in  the 
taking  of  a  gold  cure  for  same,  and 
further,  that  after  the  issuance  of 
such  contract  insured  became  ad- 
dicted to  the  excessive  use  of  intox- 
icating liquors,  in  violation  of  the 
contract,  and  that  the  excessive  use 
of  such  intoxicating  liquors  was  the 
proximate  cause  of  his  death. 

Upon  the  trial  defendant  admitted 
a  prima  facie  case,  but  attempted  to 

6  A.L.R.— 38. 
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prove  the  afflrnuitive  defense  set  out 
above.  There  are  a  number  of  as- 
signments contained  in  defendant's 
petition  in  error  which  were  treated 
by  the  defendant  in  his  brief  and 
argument  collectively,  and  we  will 
treat  these  assignments  in  the  same 
manner  under  two  propositions: 
First.  Did  the  court  err  in  refus- 
ing to  instruct  a  verdict  for  the  de- 
fendant? Second.  Did  the  court 
err  in  submitting  to  the  juiy  the 
issue  raised  as  to  the  authority  of 
the  Local  Council  No.  1618,  Knights 
and  Ladies  of  Security  of  Altus, 
Oklahoma,  to  waive  certain  condi- 
tions of  the  insurance  contract? 
And  this  last  question  is  raised  both 
in  the  admission  of  evidence  over 
the  objection  of  defendant  and  in 
giving  certain  instructions  excepted 
to  by  the  defendant. 

We  will  now  consider  tJie  first 
proposition  <  Prima  facie  case  hav- 
ing been  admitted,  and  the  defend- 
ant assuming  the  burden  of  proving 
an  affirmative  de-  Appe«i-refn..i 
fense,  was  the  evi-  *o  direct  veniict 
dence  in  the  case  -**■""• 
such  that  only  one  logical  conclusion 
could  be  dra\v'n  therefrom,  or  was  it 
such  that  reasonable  men  might 
differ  thereon?  Applying  this  rule, 
under  the  doctrine  announced  in 
case  of  National  Council,  K.  L.  S.  v. 
Owens,  —  Okla.  — ,  161  Pac.  178, 
second  paragraph  of  the  syllabus  is 
as  follows :  "The  truth  or  falsity  of 
warranties  in  an  application  for  in- 
surance, where  there  is  a  conflict  in 
the  evidence,  is  a  question  of  fact 
for  the  jury." 

There  was  a  conflict  in  the  testi- 
mony as  to  the  truth  of  the  state- 
ments made  by  the  insured  in  his 
application  for  the  policy,  and 
whether  the  insured  had  violated 
his  contract  after  the  issuance  of 
t^e  same,  and  tiie  evidence  as  to 
whether  or  not  the  warrant  con- 
tained in  the  application  of  the  in- 
sured for  the  certificate  in  question 
was  false  in  the  sense  that  it  would 
vitiate  the  contract,  and  whether 
the  insured  had  violated  his  contract 
after  the  issuance  of  the  same,  was 
not  such,  in  our  opinion,  that  all  rea- 
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sonable  men  mierht  draw  the  same 
conclusion  therefrom. 

The  Supreme  Court  of  the  United 
States  in  case  of  Knickerbocker  L. 
Ins.  Co.  V.  Foley,  105  U.  S.  350,  26 
L.  ed.  1055,  in  dealing  with  a  situ- 
ation similar  to  the  one  presented 
here,  makes  use  of  the  following 
language:  "When  we  speak  of  the 
habits  of  a  person,  we  refer  to  his 
customary  conduct,  to  pursue  which 
he  has  acquired  a  tendency  from 
frequent  repetition  of  the  same  acts. 
It  would  be  incorrect  to  say  that  a 
man  has  a  habit  of  anything  from 
a  single  act.  A  habit  of  early  ris- 
ing, for  example,  could  not  be  af- 
firmed of  one  because  he  was  once 
seen  on  the  streets  in  the  morning 
before  the  sun  had  risen,  nor  could 
intemperate  habits  be  imputed  to 
him  because  his  appearance  and  ac- 
tions on  that  occasion  might  indi- 
cate a  night  of  excessive  indulgence. 
The  court  did  not,  therefore,  err  in 
instructing  the  jury  that  if  the  hab- 
its of  the  insured,  'in  the  usual 
ordinary  and  everyday  routine  of 
his  life,  were  temperate,'  the  repre- 
sentations made  are  not  untrue, 
within  the  meaning  of  the  policy, 
although  he  may  have  had  an  attack 
of  delirium  tremens  from  an  excep- 
tional overindulgence.  It  could  not 
have  been  contemplated  from  the 
language  used  in  the  policy  that  it 
should  become  void  for  an  occasion- 
al excess  by  the  insured,  but  only 
when  such  excess  had,  by  frequent 
repetitions,  become  a  habit,  and  the 
testimony  of  the  witnesses  who  had 
been  intimate  with  him  for  years, 
and  knew  his  general  habits,  may 
well  have  satisfied  the  jury  that, 
whatever  excesses  he  may  at  times 
have  committed,  he  was  not  habitu- 
ally intemperate." 

And  so,  in  this  case,  the  evidence 
tended  to  show  that,  whatever  in- 
dulgence the  insured  had  been  guilty 
of,  it  was  not  of  a  very  frequent  oc- 
currence, and  that  it  was  an  excep- 
tional thing  for  him  to  be  seen 
intoxicated,  and,  further,  no  wit- 
ness testified  that  they  had  ever  seen 
the  insured  take  a  drink,  and  a  num-' 


her  testified,  who  met  him  frequent- 
ly, that  they  had  never  seen  him 
drinking  or  under  the  influence  of 
liquor.  And,  further,  the  evidence 
tended  to  show  that  the  president 
and  local  secretary,  its  financier 
and  a  large  number  of  the  members, 
were  acquainted  with  the  habits  of 
the  insured  in  regard  to  his  use  of 
intoxicating  liquors,  and  some  of 
these  had  been  for  the  whole  time 
that  the  same  had  been  used  by  the 
insured,  and  the  evidence  on  all  the 
issues  raised  by  the  afi[irmative  de- 
fense conflicted ;  and  in  view  of  this 
state  of  the  evidence,  indulging 
every  inference  which  might  fairly 
support  the  verdict,  we  cannot  say 
as  a  matter  of  law  that  the  insured 
used  intoxicating  liquors  to  excess 
within  the  purview  of  the  contract. 
This  was  not  shown  to  such  a  de- 
gree of  certainty  as  to  preclude 
reasonable  men  to  differ  thereon, 
and  we  hold  that  the  court  did  not 
err  in  refusing  to  instruct  the  jury 
to  return  a  verdict  for  the  defend- 
ant. Reed  v.  Scott,  50  Okla.  757, 
151  Pac.  484,  and  cases  cited  there- 
under. 

The  last  proposition  involved  is 
as  to  whether  or  not  the  knowledge 
of  the  Local  Council  No.  1518, 
Knights  and  Ladies  of  Security  of 
Altus,  and  its  officers,  as  to  the  hab- 
its of  the  insured,  and  the  extent  of 
his  use  of  intoxicating  liquors,  could 
be  imputed  to  the  National  Council, 
and  this  involves  the  action  of  the 
court  in  the  admission  of  testimony 
on  the  part  of  the  plaintiff,  and  his 
instructions  to  the  jury  on  this 
phase  of  the  case.  In  other  words, 
if  the  theory  of  the  plaintiff  is  cor- 
rect that  the  knowledge  of  the  local 
council  could  be  imputed  to  the 
National  Council,  then  the  action 
of  the  trial  court  complained  of  was 
not  erroneous,  and,  if  it  could  not 
be,  it  was.  Our  court,  in  case  of 
Modem  Woodmen  v.  Weekley,  42 
Okla.  25, 139  Pac.  1138,  fourth  para- 
graph of  the  syllabus,  lays  down  the 
following  rule :  "The  local  agent  of 
an  insurance  company  who  has  au- 
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thority  to  solieit,  execute,  and  de< 

i...,..c«-  W^r    policies    for 

matami  beneAt.  the  compauy  has 
p.»«otw.iver.  authority  to  waive 
conditions  of  the  contract  of  insur« 
ance,  but  a  local  agent  with  power 
only  to  solicit  applications  and 
forward  them  to  the  company, 
which  issues  and  delivers  the  poli- 
cies, has  no  such  power." 

And  in  announcing  this  rule  the 
court  followed  the  well-considered 
rases  of  Western  Nat.  Ins.  Co.  v. 
Marsh,  34  Okla.  414,  42  L.R.A. 
(N.S.)  991,  125  Pac.  1094,  and  In- 
surance Co.  V.  Little,  34  Okla.  449, 
125  Pac.  1098. 

Section  98,  by-laws,  p.  51,  of  de- 
fendant is  as  follows :  "When  Cer- 
tificate in  Force. — The  beneficiary 
certificate  shall  become  effective  and 
be  in  force  from  and  after  the  initi- 
ation of  the  member  and  payment 
of  one  assessment  and  subordinate 
•council  dues  to  the  financier,  the 
certificate  having  been  counter- 
signed by  the  president  and  secre- 
tarj-^  of  the  subordinate  council, 
dated,  its  seal  affixed,  and  signed  by 
the  member  and  delivered  to  him." 

It  will  be  noted  by  the  provisions 
of  this  section  that  it  was  necessary 
before  the  certificate  became  bind- 
ias  upon  the  company  for  the  local 
council  to  countersign  the  same  by 
its  president  and  secretary,  re- 
spectively, the  same  to  be  dated  by 
the  council,  and  the  seal  of  the  local 
council  affixed  thereto,  and  by  such  . 
local  council  delivered  to  the  in- 
sured. This  provision  is  not  found 
in  many  of  the  by-laws  of  other  in- 
stitutions of  like  character,  and  it  is 
apparent  to  us  that  under  the  rule 
announced  in  the  cases  of  Home  Ins. 
Co.  V.  Mobley,  57  Okla.  692, 157  Pac. 
324,  and  Rochester  German  Ins.  Co. 
V.  Rodenhouse,  36  Okla.  378,  128 
Pac.  508,  the  Local  Council  No.  1518 
is  the  issuing  agent,  as  much  so  as 
the  National  Council,  and  performs 
all  the  duties  and  functions  that 
any  resident  agent  performs  for  in- 
surance companies  in  this  jurisdic- 
tion. This  authority  is  delegated  to 
the  local  council  for  some  purpose. 
After  the  application  of  the  pro- 
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posed  beneficiary  has  been  received 
by  the  National  Council  and  passed 
upon  favorably  by  it,  the  certificate 
is  then  returned  to  the  local  council, 
and,  under  the  section  of  the  by- 
laws above  quoted,  is  required  to  be 
executed  by  the  local  council  by  its 
president  and  secretary,  and  the 
seal  of  the  subordinate  council  at- 
tached, and  by  said  subordinate 
council  delivered  to  the  insured.  It 
evidently  was  the  purpose  of  this 
section  of  the  by-laws  to  allow  the 
local  council  to  have  the  last  and 
final  authority  in  passing  upon  the 
propriety  and  advisability  of  exe- 
cuting the  contract,  and  if  there 
was  any  reason  not  known  to  the 
National  Council  why  said  certifi- 
cate should  not  be  delivered,  which 
mi^t  be  known  to  the  local  council 
by  reason  of  ite  location  at  or  near 
the  domicil  of  the  proposed  bene- 
ficiary, and  the  opportunity  of  its 
officers  to  know  and  be  informed  as 
to  the  character,  habits,  and  fitness 
of  the  applicant  to  become  a  bene- 
ficiary, then  it  was  within  the  pow- 
er of  the  local  council  to  refuse  to 
countersign  said  certificate,  and  its 
failure  so  to  do  would,  under  the 
section  above  referred  to,  fail  to  give 
force  and  effect  to  such  certificate. 
It  was  just  as  necessary  for  the 
local  council  to  sign  it  as  it  was  for 
the  National  Council  to  sign  it. 

In  treating  this  subject,  Bacon  on 
Benefit  Societies,  vol.  1,  4th  ed.,  in  §§ 
187  and  188,  uses  the  following  lan- 
guage : 

"The  law  of  benefit  societies  is 
not  fully  settled,  and  many  impor- 
tant questions  are  still  to  be  deter- 
mined in  regard  to  the  authority  of 
the  local  lodges  when  acting  as 
agents  of  the  responsible  corpora- 
tion. For  example,  the  courts  must 
further  consider  to  what  extent 
Imowledge  of  the  local  lodge  is  that 
of  the  superior;  whether  notice  to 
the  former  binds  the  latter;  and 
how  far  the  principal  is  liable  for 
the  misfeasance  or  neglect  of  the 
agent.  Of  course,  the  rule  applies 
to  these  societies,  as  to  mutual  in- 
surance companies,  that  the  mem- 
bers are  supposed  to  have  knowledge 
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of  all  limitations  upon  the  powers  of 
the  lodge  officers,  or  the  lodge  itself, 
contained  in  the  charter  and  by- 
laws; but,  as  we  shall  see,  the 
tendency  of  the  courts  is  to  ignore, 
whenever  possible,  the  differences 
between  purely  mutual  and  the  ordi- 
nary stock  companies.  The  prob- 
abilities are  that  future  decisions 
will  trace  stronger  resemblances  be- 
tween benefit  societies  and  life  in- 
surance companies,  and,  as  their 
methods  of  business  become  more 
alike,  so  it  will  be  easier  to  apply 
the  same  rules  to  the  contracts  of 
both  and  emphasize  the  distinctions 
because  of  difference  in  the  methods 
of  doing  business.  The  society  and 
regular  company  alike  issue  certif- 
icates or  policies  which  are  sent  to 
the  local  agent,  or  lodge,  which 
countersigns  and  delivers  them, 
and  afterwards  collects  and  remits 
the  assessments  or  premiums. 
Though  the  society  has  a  fraternal 
and  charitable  feature  that  the 
company  has  not,  the  principal  busi- 
ness of  both  is  the  sale  of  life  insur- 
ance for  a  consideration.  The  rea- 
sonable inference  is  that  the  same 
principles  of  agency  determine  in 
each  case  the  liability  of  the  princi- 
pal for  the  acts  of  the  agent. 

"Sec  188.  Same  Subject  Con- 
tinued. — It  is  difficult,  if  not  impos- 
sible, to  deduce  from  the  opinions  of 
the  court  in  the  numerous  cases 
where  the  subject  has  been  consid- 
ered a  general  rule.  It  will  be-  suf-' 
ficient,  however,  to  give  a  few  ex- 
tracts from  cases  bearing  on  the 
subject.  In  the  case  of  Rasicot  v. 
Royal  Neighbors,  18  Idaho,  85,  29 
L.R.A.(N.S.)  433,  138  Am.  St.  Rep. 
180,  108  Pac.  1048,  the  court  said : 
'The  local  camp  of  which  the  in- 
sured was  a  member  collected  and 
received  the  dues  and  assessments 
from  its  members,  and  was  charged 
with  the  duty  of  looking  after  the 
health  and  conduct  of  its  members 
and  of  expelling  or  suspending  its 
members  for  any  violation  of  the 
laws  of  the  order  or  breach  of  their 
duties  as  members  of  the  society. 
The  local  lodge  was;  therefore,  the 
agent  of  the  society  which  issued  the 


benefit  certificate,  and  the  appdiant, 
after  the  lapse  of  more  than  four 
years  is  chargeable  with  notice  of 
the  existence  of  the  condition  on  the 
part  of  the  insured  which   would 
have  avoided  the  risk  and  prevented 
the  contract  from  becoming  efifec- 
tive    and  operative.    Under    these 
facts  and  circumstances  the  doctrine 
of  waiver  should  be  applied  to  the 
society.'    In  Supreme  Lodge,  K.  H. 
V.  Davis,  26  Colo.  252,  58  Pac.  595, 
the  court  said:    'In  the  mutual  be- 
nevolent order  composed  of  a  su- 
preme     lodge      and      subordinate 
lodges,  an  officer  of  a  subordinate 
lodge  charged  with  the  duty  of  noti- 
fying the  members  of  assessments 
made  by  the  supreme  lodge  for  the 
purpose  of  paying  insurance  certif- 
icates of  deceased  members,  and  of 
collecting  and  forwarding  to  the  su- 
preme lodge  such  assessments,  is  an 
agent  of  the  supreme  lodge,  notwith- 
standing a  rule  or  by-law  of  the. 
order  lecites  that  such  officer  in 
collecting  and   forwarding  assess- 
ments shall   be  the  agent  of  the 
members  of  the  subordinate  lodge, 
and  the  supreme  lodge  is  charged 
vrith  all  knowledge  possessed  by  the 
agent  in  making  the  collection.'    In 
Trotter  v.  Grand  Lodge,  L.  H.  132 
Iowa,  513,  7  L.R.A.(N.S.)  569,  109 
N.  W.  1099,  11  Aim.  Cas.  533,  the 
court  said:    'The  rule  that  courts 
will  give  effect  to  any  act  or  circum- 
stance from  which  it  may  fairly  be 
argued  that  the  insurer  has  waived 
the  right  to  strict  and  literal  per- 
formance by  the  insured,  or  upon 
which  an  estoppel  against  forfeiture 
may  be  founded,  applies  to  fraternal 
or  lodge  insurance.    And  whether  a 
waiver  of  forfeiture  of  a  certificate 
of  insurance  will  be  found  in  any 
particular  case  depends  not  on  the 
intention    of  the  insurer,    against 
whom    it  is  asserted,  but  on  the 
effect  which  its  conduct  or  course  of 
business  has  had  upon  the  insured, 
and  this  rule  is  applicable  where  the 
insurer  acts  under  a  mistake.'    In 
Pringle  v.  Modem    Woodmen,    76 
Neb.  884,  113  N.  W.  231,  Pringle 
held  a  benefit  certificate  which  con- 
tained a  clause  to  the  effect  that  it 
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ahould  become  null  and  void  if  the 
insured  should  at  any  time  be  con- 
victed of  a  felony.  While  holding 
the  certificate,  the  insured  was  con- 
victed of  felony  and  sentenced  to 
the  state  penitentiary,  where  he 
was  confined  for  about  six  months, 
and  died.  The  beneficiary  sued  on 
the  contract  to  recover  the  amount 
of  the  policy.  It  appeared  that  the 
insured  had  continuously  kept  up 
the  payment  of  his  dues  and  assess- 
ments. The  supreme  court  of  Ne- 
braska, in  speakinsT  throus^h  Mr. 
Justice  Barnes,  said:  'The  local 
camp  and  its  clerk  being  the  agents 
of  the  association,  the  conclusive 
presumption,  in  the  absence  of 
fraud,  is  that  they  seasonably  com- 
municated the  fact  of  Pringle's  con- 
viction to  the  head  camp.  Indeed, 
the  clerk  testified  that  the  governing 
body  knew  of  the  fact,  and  his  state- 
ment stands  unchallenged,  except  by 
the  evidence  of  one  C.  W.  Hawes, 
the  head  clerk  of  the  association.  A 
like  state  of  facts  has  often  been 
held  to  amount  to  waiver  of  a  sinU- 
lar  forfeiture  clause.  The  state. is 
vitally  interested  in  the  thrift  and 
frugality  of  its  citizens,  and  in  en- 
couraging the  citizen  in  providing 
for  his  family  and  looking  to  their 
protection  and  comfort  in  the  evMit 
of  his  demise.  To  allow  him,  'v^ien 
acting  honestly  and  from  the  most 
laudable  motive,  to  be  led  on  under 
the  belief  that  he  is  devoting  his 
savings  to  the  purchase  of  a  legacy 
for  his  dependMit  ones,  and  then, 
when  the  beneficiary  comes  to  make 
demand  for  that  paltry  recom- 
pense, to  tell  him  that  the  court,  the 
final  arbiters  of  his  rights,  will  not 
listen  to  the  equity  of  the  case, 
would  be  doing  violence  to  the  prin- 
ciples of  fair  dealing,  and  would  be 
likewise  contrary  to  the  best  inter- 
ests of  the  public  at  large,  which  we 
term  "public  policy."  Had  the  in- 
sured been  in  any  manner  advised 
that  her  policy  was  not  in  force,  she 
would  perhaps  have  procured  one 
that  would  have  been  valid,  and  Uiis 
would  have  been  to  the  benefit  of  her 
family  and  in  the  interest  of  society 
as  well,  and  the  state  itself  must 
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feel  an  interest  in  having  her  take 
such  precautions,  and  in  that  sense 
the  construction  of  such  contracts 
becomes  a  matter  of  public  policy. 
The  insurer  cannot  suffer  half  so 
much  from  such  a  policy  and  such 
construction  as  the  individuals  in- 
terested, and  society  at  large  must 
in  the  end,  of  necessity,  suffer  from 
the  cold-blooded  technical  rule  that 
seems  to  prevail  in  so  many  juris- 
dictions. This  ought  to  be  the  rule 
in  order  to  prevent  organizations 
soliciting  membership,  receiving  in- 
surance applications,  and  accepting 
dues  and  assessments  for  years,  and 
then,  after  the  applicant  is  perhaps 
too  old  to  procure  insurance  else- 
where, tell  the  insured  that  he  made 
a  false  answer  in  some  one  of  the 
numerous  questions  propounded  by 
the  society,  and  that  consequently 
his  policy  has  never  been  in  force. 
Such  a  contract  is  clearly  violative 
of  the  interests  of  society  at  large 
and  of  the  welfare  of  its  citizens, 
and  ought  to  be  discouraged.' 

"Many  other  cases  substantially 
support  this  view.  Frank  v.  Switch- 
men's Union,  87  Wash.  634,  152 
Pac.  512;  Crumley  v.  Sovereign 
Camp,  W.  O.  W.  102  S.  C.  386,  86 
S.  E.  954;  Knights  of  Maccabees  v. 
Pelton,  21  Colo.  App.  185,  121  Pac 
949;  CoUver  v.  Modem  Woodmen, 
154  Iowa,  615, 135  N.  W.  67;  Johan- 
son  V.  Grand  Lodge,  A.  O.  U.  W.  31 
Utah,  46,  86  Pac.  494;  Shultice  v. 
Modem  Woodmen,  67  Wash.  65, 120 
Pac.  531;  Henton  v.  Sovereign 
Camp,  W.  W.  87  Neb.  552,  138  Am. 
St.  Rep.  500,  127  N.  W.  869;  Jones 
V.  Supreme  Lodge,  K.  H.  236  111.  113, 
127  Am.  St.  Rep.  277,  86  N.  E.  191 ; 
Thomas  v.  Modem  Brotherhood,  25 
S.  D.  632,  127  N.  W.  572;  Leiand  v. 
Modem  Samaritans,  111  Minn.  207, 
126  N.  W.  728 ;  Patton  v.  Women  of 
Woodcraft,  65  Or.  33, 131  Pac.  521; 
Independent  Order  of  Foresters  v. 
Cunningham,  127  Tenn.  ^1,  5 
A.L.R.  1669, 156  S.  W.  192 ;  Gilmore 
V.  Modem  Protective  Asso.  171  111. 
App.  525 ;  Kelly  v.  Ancient  Order  of 
Hibemians'  L.  Ins.  Fund,  113  Minn. 
855, 129  N.  W.  846 ;  Supreme  Lodge, 
United  Benev.  Asao.  v.  Lawson,  — 
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Tex.  Civ.  App.  — ,  183  S.  W.  907; 
Grand  Temple  &  Tabernacle,  K.  D. 
T.  V.  Johnson,  —  Tex.  Civ.  App.  — , 
171  S.  W.  491;  Hendrickson  v. 
Grand  Lodge,  A.  O.  U.  W.  120  Minn. 
36, 138  N.  W.  946;  Mosaic  Templars 
v.  Jones,  99  Ark.  204,  137  S.  W. 
812." 

And  so  it  is  our  opinion  that  the 
weight  and  reason  of  authorities  are 
to  tlie  effect  that,  under  the  circum- 
stances in  this  case,  knowledge  of 
BU£h  local  council  would  be  knowl- 
edge to  the  National  Council,  and 
the  court,  in  admitting  evidence  of 
the  knowledge  of  local  council  and 
its  officers  as  to  the  habits  of  the  in- 
-r«,ipt  of  d.«.  sured    with    refer- 

—eCrret-ivalTer      'ence    tO    the    USO    01 

of  habit..  intoxicating  liquors, 

could  not  be  complained  of,  and  if 
the  said  local  council,  with  the 
knowledge  of  the  habits  of  insured, 
continued  to  receive  his  dues  in  pay- 
m^fit  of  his  insurance,  said  condi- 
tions and  warranty  in  the  contract 
with  reference  to  the  use  of  intoxi- 
cating liquors  would  be  waived,  and 
there  would  be  no  error  predicated 
on  §  9  of  the  court's  charge,  which 
fairly  states  the  law  in  this  respect, 
and  which  is  as  follows :  "You  are 
further  instructed  that,  inasmuch 
as  the  defendant  as  an  association, 
of  which  the  deceased  was  a  mem- 
ber, could  receive  from  the  insured 
premiums  in  payment  for  the  bene- 
fits mentioned  in  said  policy  sued 
upon  herein,  and  if  said  premiums 
were  received  by  the  defendant  with 
full  knowledge  of  its  subordinate 
lodge  that  the  deceased  had  violated 
certain  conditions  in  said  policy, 
said  conditions  were  waived,  and  the 
defendant  would  be  required  to  pay 
the  amount  of  its  promise  men- 
tioned in  said  policy." 

Section  15  of  the  court's  charge 
is  as  follows:  "If  a  subordinate 
lodge  of  a  mutual  benefit  associa- 
tion, which  has  the  power  to  disci- 
pline or  expel  a  member  for  violat- 
ing the  by-laws  and  constitution  of 
the  association,  possess  such  knoigd- 
edge  that  a  member  has  forfeited 
his  benefit  certificate  by  violating 
the    by-laws     of    an     association, 


waives  the  right  of  the  association 
to  insist  upon  the  forfeiture  by  con- 
tinuing to  receive  his  dues,  and 
otherwise  treating  him  as  member. 
And  in  this  connection  you  are  in- 
structed that,  if  you  find  that  local 
council  of  the  defendant  associa- 
tion, acting  by  its  officers  and 
agents,  had  knowledge  of  tiie  habits 
of  life  of  the  insured  James  E. 
Fowler,  with  reference  to  the  use  of 
alcoholic  liquors,  and  knew  that  he 
had  thereby  forfeited  his  right  to 
the  benefit  certificate  sued  on,  and 
said  local  lodge  had  power  and  au- 
thority to  discipline  or  expel  a  mem- 
ber for  such  cause,  and  said  local 
lodge  then  continued  to  treat  the  in- 
sured as  a  member  of  said  associa- 
tion, and  continued  to  accept  his 
dues  as  such  member,  then  it  has 
waived  the  right  of  the  association 
to  claim  a  foi^eiture  of  his  benefit 
certificate,  and  your  verdict  should 
be  for  the  plaintiff." 

Section  174  of  the  by-laws  of  de- 
fendant is  as  follows:  "National 
Executive  Committee  and  Subordi- 
nate Council  to  Have  Concurrent 
Jurisdiction. — In  any  case  where 
charges  are  preferred  against  a 
member  of  the  order  as  provided  in 
the  laws  of  the  order,  the  subordi- 
nate council  and  the  national  execu- 
tive committee  shall  have  original 
concurrent  jurisdiction  to  hear  and 
determine  all  matters  of  complaint." 

Section  171  of  the  by-laws  of  de- 
fendant in  part  is  as  follows : 

"See.  171.  Offenses  Specified. — 
The  following  shall  be  recognized, 
among  other  things,  as  distinct  of* 
fenses  against  this  order :    .    .    . 

"4.  Intemperate  use  of  intoxicat- 
ing liquors,  drugs,  or  narcotics,  or 
visiting  a  council  while  intoxicated." 

Section  173  of  the  by-laws  of  de- 
fendant is  as  follows: 

"Sec.  173.  Penalties.— The  fol- 
lowing shall  be  the  penalties  which 
may  be  inflicted  upon  members 
found  guilty  of  any  of  the  foregoing 
charges,  and  the  vote  shall  be  taken 
upon  said  penalties  (if  the  member 
has  first  been  found  guilty)  in  the 
order  as  set  forth  below: 

"First.  Expulsion. 
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"Second.  Suspension  for  definite 
period. 

"Third.  Reprimand." 

Section  190  of  the  by-laws  of  de- 
fendant is  as  follows:  "Sec.  190. 
The  Effect  of  Suspension  or  Expul- 
sion.— The  effect  of  expulsion  or  sus- 
pension for  more  than  three  months 
shall  include,  among  other  things, 
the  cancelation  of  the  beneficiary 
certificate  held  by  such  member." 

It  will  be  noted  that  it  was  with- 
in the  power  of  the  local  council  to 
•discipline  its  members,  and  one  of 
the  grounds  upon  which  a  member 
might  be  expelled  or  suspended  was 
the  intemperate  use  of  intoxicating 
liquors,  and  the  infliction  of  such 
penalty  carried  with  it,  ipso  facto, 
the  cancelation  of  the  beneficiary 
certificate. 

The  trial  court  predicated  the  au- 
thority of  the  local  council  to  waive 
the  right  of  the  National  Council  to 
insist  Upon  forfeiture  of  the  con- 
tract in  question  on  the  ground  that 
said  council  had  authority  to  disci- 
pline or  expel  a  member  who  vio- 
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lated  the  by-laws  and  constitution 
of  the  association,  when  in  fact  this 
authority  should  have  been  predicat- 
ed, as  we  think,  upon  the  authority 
of  the  local  council  as  the  issuing 
agent  of  the  defendant.  However, 
it  is  our  opinion  that,  whichever 
way  the  question  ^^pe.,_„„. 
might  have  been  mittinK  floemioB 
submitted  to  the  *•!•"'—"»'• 
jury,  the  result  would  have  been  the 
same,  and  we  think  that  the  last 
part  of  the  above  paragraph  of  the 
court's  charge  correctly  states  the 
law  of  this  case,  and  the  action  of 
the  court  in  placing  the  right  of  the 
plaintfflf  to  claim  a  waiver  on  the 
part  of  the  National  Council,  oy  rea- 
son of  the  acts  of  the  local  council, 
on  the  wrong  section  of  by-laws, 
when  the  result  reached  would  have 
been  the  same,  could  not  be  com- 
plained of. 

Finding  no  prejudicial  error,  the 
case  is  affirmed. 

Petition    for    rehearing    denied, 
November  27,  1917. 


ANNOTATION. 

Wahrer  of  provisions  of  insurance  contract  as  to  habits  of  insured  by  sub> 
ordinate  lodge  of  benefit  society. 


*  A  subordinate  lodge  of  a  mutual 
benefit  society,  which  continues  to 
treat  an  insured  as  a  member  in  good 
standing  after  knowledge  that  he  has 
made  false  warranties  in,  or  violated 
provisions  of,  the  contract  of  insur- 
ance with  respect  to  his  personal  hab- 
its, thereby  waives  the  right  to  claim 
a  forfeiture  of  the  insurance  for  such 
breach,  and,  in  the  absence  of  express  * 
limitations  on  the  power  of  the  sub- 
ordinate lodge  to  waive  conditions  of 
the  contract,  the  waiver  is  binding 
on  the  supreme  body.  Collver  v.  Mod- 
ern Woodmen  (1912)  154  Iowa,  615, 
135  N.  W.  65;  Modern  Woodmen  v. 
Breckenridge  (1907)  75  Kan.  378,  10 
L.R.A.(N.S.)  136,  89  Pac.  661,  12  Ann. 
Cas.  636;  Callies  v.  Modem  Woodmen 
(1903)  98  Mo.  App.  521,  72  S.  W.  713; 
Galvin  t.  Knights  of  Father  Mathew 
(1912)  169  Mo.  App.  496,  155  S.  W. 
45;  Whigham  ▼.  Independent  Forest- 


ers (1904)  44  Or.  543,  75  Pac.  1067;. 
Knights  of  Pythias  v.  Bridges  (1897) 
15  Tex.  Civ.  App.  196,  39  S.  W.  333; 
Order  of  Columbus  v.  Fuqua  (1901) 
—  Tex,  Civ.  App.  — ,  60  S.  W.  1020. 
And  see  the  reported  case  (National. 
Council  K.  L.  S.  v.  Fowler,  ante, 
591). 

In  Collver  v.  Modern  Woodmen 
(Iowa)  supra,  it  appeared  that  in  an 
application  for  fraternal  insurance,  the- 
insured  warranted  that  he  had  been 
a  total  abstainer  from  the  use  of  liq- 
uor for  four  years,  and  agreed  that  if 
any  warranty  was  not  literally  true 
the  certificate  should  be  void.  In  an 
action  on  the  policy  by  a  beneficiary 
thereof,  it  appeared  that  the  insured's- 
statements  as  to  his  abstention  from 
intoxicants  were  false,  and,  further- 
more, that  the  head  officer  and  clerk 
of  the  local  camp  were  cognizant  of 
the  fact.    The  plaintiff  contended  that 
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the  receipt  of  assessments  and  dues, 
with  knowledge  of  his  habits,  was  a 
waiver  by  the  defendant  of  the  right 
of  forfeiture.  The  by-laws  in  force 
when  the  insured  became  a  member, 
and  which  governed  the  contractual 
relation  between  the  parties,  provided 
as  follows:  "No  local  camp,  nor  any 
officer  thereof,  shall  have  the  right  or 
power  to  waive  any  of  the  provisions 
of  the  by-laws  of  this  society.  The 
clerk  of  a  local  camp  is  hereby  made 
and  declared  to  be  the  agent  of  such 
camp,  and  not  the  agent  of  the  head 
camp,  and  no  act  or  omission  on  his 
part  shall  have  the  effect  of  creating 
a  liability  on  the  part  of  this  society, 
or  of  vt^iiving  any  right  or  immunity 
belonging  to  it."  The  defendant  main- 
tained that  this  stipulation  relieved 
it  from  the  consequences  which  would 
ordinarily  follow  knowledge  on  the 
part  of  the  agents  of  the  local  camp. 
The  court  said:  "The  local  camp  or 
lodge  is  in  fact  an  agent  of  the  gen- 
eral organization,  and  where  such  is 
the  case  the  weight  of  authority  is 
that  a  denial  of  the  legal  effect  of  the 
acts  and  omissions  of  such  agent  in 
performing  the  duties  of  the  agency 
will  not  relieve  the  general  organiza- 
tion from  responsibility  therefor. 
Where  an  agency  actually  exists,  the 
party  creating  it  cannot  destroy  its 
effect  by  a  stipulation  that  it  does  not 
exist." 

In  Modem  Woodmen  v.  Brecken- 
ridge  (1907)  75  Kan.  373,  10  L.R.A. 
(N.S.)  136,  89  Pac.  661,  12  Ann.  Cas. 
636,  the  defendant,  being  sued  on  a 
fraternal  benefit  insurance  contract, 
disclaimed  liability  on  the  ground  that 
the  insured  had  forfeited  all  rights 
under  the  contract  by  violating  the 
following  provision  of  the  agree- 
ment: "If  a  member  holding  this  cer- 
tificate shall  .  .  .  become  so  far 
intemperate  in  the  use  of  alcoholic 
drinks,  or  the  use  of  drugs,  to  such  an 
extent  as  to  permanently  impair  his 
health,  or  to  produce  delirium  tremens, 
.  .  .  then  this  certificate  shall  be 
null  and  void  and  of  no  effect."  The 
evidence  showed  that  the  insured  had 
been  an  excessive  user  of  intoxicating 
liquors,  and  that  he  had  died  of  alco- 
holic dementia,  but  the  plaintiff  con- 


tended that  the  defendant  had  waived 
its  right  to  insist  on  a  forfeiture,  since 
the  local  lodge,  with  full  knowledge 
of  the  habits  of  the  insured,  had  con- 
tinued to  accept  his  dues  and  had 
treated  him  as  a  member  in  good 
standing  until  his  death.  The  court 
held  that  these  acts  of  the  local  lodge 
constituted  a  waiver,  and  further 
stated  that  a  recital  in  the  by-laws  of 
the  society  that  "no  local  camp,  nor  any 
of  the  officers  thereof,  shall  have  the 
right  or  power  to  waive  any  of  the 
provisions  of  the  by-laws  of  this  so-  . 
ciety,"  had  reference  only  to  contrac- 
tual waiver,  and  would  not  apply  to  a 
waiver  by  operation  of  law  resulting 
from  the  acts  of  the  local  lodge. 

And  where  an  insured  stated  in  the 
certificate  of  insurance  that  he  did 
not  use  intoxicating  liquors  and  had 
never  been  intoxicated,  and  the  cer- 
tificate provided  that  if  he  should  be- 
come intemperate  the  policy  should  be 
void,  the  court  held  that  the  failure 
of  the  local  lodge  to  expel  him  on  proof 
of  his  subsequent  intoxication  was  a 
waiver  of  the  right  of  forfeiture  for 
such  breach.  But  the  court  added  that 
the  failure  to  expel  the  insured  did 
not  waive  the  falsity  of  the  warranty 
that  he  had  not  been  drunk  before  his 
application,  since  a  waiver  presup- 
poses knowledge  of  the  thing  to  be 
waived.  Callies  v.  Modern  Woodmen 
(1903)  98  Mo.  App.  521,  72  S.  W.  713. 

In  Galvin  v.  Knights  of  Father 
Mathew  (1912)  169  Mo.  App.  496,  155 
S.  W.  45,  the  plaintiff  sought  to  re- 
cover the  amount  of  an  insurance  cer- 
tificate issued  by  the  defendant  asso- 
ciation on  the  life  of  her  husband.  In 
his  application  the  insured  had  agreed 
.that  he  would  not  violate  the  required 
pledge  to  abstain  from  all  intoxicat- 
ing drink,  and  had  further  agreed  that 
all  rights  and  privileges  in  the  society 
should  be  forfeited  on  a  violation  of 
the  pledge.  It  appeared  that  there- 
after the  insured  did  break  the  pledge, 
but,  although  some  of  the  officers  and 
members  of  the  local  council  were 
aware  of  the  breach,  he  was  never  ex- 
pelled as  the  by-laws  of  the  society 
provided,  continuing  in  good  standing 
until  his  death.  The  defendant  argued 
that    the    supreme    council    had    no 
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knowledge  of  the  insured's  breach  of 
contract,  and  that  the  subordinate 
council  had  no  authority  to  waive  a 
forfeiture.  The  cotirt  said:  "Since 
complete  authority  was  given  the  sub- 
ordinate council  to  deal  with  cases  of 
the  violation  of  the  total  abstinence 
pledge  .  .  .  and  since  we  find  in 
the  laws  of  the  order  no  express  pro< 
hibition  against  the  waiver  of  for- 
feitures on  this  score  by  subordinate 
councils,  we  think  the  subordinate 
council  in  this  instance  did  have  au* 
thority  to  waive  such  forfeiture.'' 

In  Whigham  v.  Independent  Forest- 
ers (1904)  44  Or.  643,  75  Pac.  1067. 
the  plaintiff  sought  to  recover  on  a 
policy  of  life  insurance  taken  out  by 
her  husband  through  a  local  lodge  of 
the  defendant  society.  The  defendant 
claimed  a  forfeiture  of  the  policy  by 
reason  of  the  untruthful  statements 
of  the  insured  concerning  his  habits, 
such  falsehoods  being  saflflcient,  by  the 
express  terms  of  the  application,  to 
render  the  policy  void.  The  plaintiff 
maintained  that  the  defendant  had 
waived  the  right  of  forfeiture  by  its 
failure  to  act  after  knowledge  by  its 
local  agents  of  the  insured's  breach  of 
warranty.  The  court  said:  "If,  with 
full  knowledge  of  an  applicant's  false 
answers  or  statements,  a  local  lodge 
receives  and  admits  him  as  a  member, 
or  if,  after  his  admission,  the  officer 
whose  doty  it  is  to  collect  his  assess- 
ments learns  of  the  false  statements, 
and  thereafter  receives  the  assess- 
ments and  remits  them  to  the  supreme 
order,  the  society  will,  as  a  general 
rule,  be  held  estopped  from  pleading 
the  false  statements  or  representa- 
tions as  a  defense  to  an  action  on  the 
benefit  certificate."  But,  owing  to  the 
inconclusiveness  of  the  evidence  of 
knowledge  on  the  part  of  the  local 
lodge,  the  cause  was  remanded. 

In  Knights  of  Pythias  v.  Bridges 
(1897)  16  Tex.  Civ.  App.  196,  39  S.  \V. 
333,  it  appeared  that  the  defendant 
association  had  issued  a  benefit  certif- 
icate on  the  life  of  one  Bridges,  in 
favor  of  the  plaintiff.  The  defendant 
sought  to  escape  liability  on  the  cer- 
tficate  on  the  ground  that  Bridges  had 
made  false  warranties  as  to  his  habits 
in  respect  to  the  use  of  intoxicating 


liquors,  and  had  thereafter  continued 
to  violate  the  regulations  of  the  order, 
which  he  had  agreed  to  respect,  by 
such  an  excessive  use  of  alcoholic 
drinks  as  resulted  in  his  death.  The 
plaintiff  replied  that  the  defendant 
was  estopped  from  setting  out  a  for- 
feiture, since  the  subordinate  lodge 
to  which  Bridges  belonged  had,  after 
full  knowledge  of  his  habits,  continued 
to  accept  his  premiums  and  to  regard 
him  as  a  member.  The  court  held 
that  the  act  of  the  subordinate  lodge 
in  continuing  to  recognize  Bridges  as 
a  member  constituted  a  waiver  of  his 
breach  of  warranty. '  As  to  the  author- 
ity of  the  subordinate  lodge  to  bind 
the  supreme  lodge  by  a  waiver,  the 
court  in  view  of  the  authority  vested 
in  the  local  lodge  to  admit  persons  to 
membership  "according  to  the  laws  of 
the  order  as  promulgated  from  time  to 
time  by  the  supreme  lodge  and  the 
board  of  control  and  of  the  endowment 
rank,"  said:  "We  do  not  hesitate  to 
say  that  the  inferior  lodges  and  their 
officers,  acting  in  the  scope  of  their 
authority,  were  the  agents  of  the  or- 
der, and  that  their  knowledge  of  facts 
affecting  their  duties  would  be  notice 
to  the  supreme  lodge  of  such  facts,  as 
in  case  of  agents  of  ordinary  insur- 
ance companies." 

And  where  a  certificate  of  insurance 
in  a  fraternal  association  was  issued 
on  an  application  which  contained  a 
false  warranty  as  to  the  habits  of  the 
insured,  which,  by  the  terms  of  the 
application,  worked  a  forfeiture  of  the 
policy,  and  the  insured  continued  to 
violate  the  contract  until  he  died,  the 
court  held  that,  since  the  examiner 
and  secretary  of  the  local  council 
knew  of  the-  breach  of  contrnct  and 
habits  of  the  insured,  its  failure  to 
take  any  action  constituted  a  waiver 
of  the  right  of  forfeiture.  And,  by 
virtue  of  the  agency  vested  in  the  local 
council,  this  waiver  was  held  to  estop 
the  supreme  lodge  from  setting  up  the 
forfeiture.  Order  of  Columbus  v. 
Fuqua  (1901)  —  Tex.  Civ.  App.  — , 
60  S.  W.  1020. 

But  where  the  authority  of  the  sub- 
ordinate lodge  to  waive  conditions  in 
contracts  of  insurance,  as  to  the  hab- 
its of  the  insured,  is  strictly  limited. 
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it  has  been  held  that  acts  of  the 
subordinate  lodge  are  ineffectual  to 
estop  the  supreme  body  from  setting 
up  a  forfeiture.  Modern  Woodmen  v. 
International  Trust  Co.  (1913)  25 
Colo.  App.  26,  136  Pac.  806;  Hubbard 
V.  Modern  Brotherhood  (1917)  —  Mo. 
App.  — ,  193  S.  W.  911. 

In  Modem  Woodmen  v.  International 
Trust  Co.  (Colo.)  supra,  an  action  on 
a  fraternal  benefit  insurance  policy, 
the  defendant  resisted  payment,  alleg- 
ing that  the  assured  had  "made  false 
statements  in  his  application  in  regard 
to  his  health  and  habits,  and  that  at 
the  time  he  made- such  statements  he 
had  a  disease  of  the  heart,  and  was  in- 
temperate in  the  use  of  intoxicating 
liquors,  which  was  the  indirect  cause 
of  his  death,  and  that  such  false  state- 
ments and  intemperance  on  the  part 
of  the  assured,  under  the  terms  of  his 
application  and  the  by-laws  of  the 
society,  render  his  certificate  null  and 
void."  The  plaintiff  denied  the 
charges,  and  replied  that,  even  if  they 
were  true,  the  agent  who  assisted  in. 
organizing  the  local  society  knew  the 
actual  condition  of  affairs  at  and  be- 
fore the  time  of  issuing  the  certificate, 
and,  by  thereafter  accepting  the  dues 
and  premiums  of  the  insured,  had 
waived  the  conditions  in  the  contract 
and  estopped  the  defendant  from  set- 
ting up  the  forfeiture.  The  court  held 
that  no  acts  of  the  local  society  in 
■excess  of  its  authority  could  create  a 
waiver  of  the  defendant's  right  to 
■claim  a  forfeiture,  since  "an  insurance 
company,  when  not  restricted  by  stat- 
ute, is  at  liberty  to  limit  the  authority 
of  its  own  agents,  and  an  applicant 
dealing  with  an  agent  whose  authority 
is  so  limited  by  the  express  terms  of 
the  application,  which  the  applicant  is 
presumed  to  read  and  required  to  sign, 
■cannot  benefit  by  any  act  done  by  such 
agent  in  excess  of  his  authority  so  lim- 
ited and  declared." 

In  Hubbard  v.  Modern  Brotherhood 
(1917)  —  Mo.  App.  — ,  193  S.  W.  911, 
the  plaintiff  sought  to  recover  on  a 
fraternal  benefit  certificate  insuring 
-the  life  of  her  son.  The  by-laws  of 
-the  association,  which  were  part  of  the 
-policy,  provided  that  all  insurance 
«hoald  become  null  and  void,  "if  the 


holder  of  a  certificate  at  the  time  of 
its  issuance  had  or  thereafter  shall 
become  intemperate  in  the  use  of  al- 
coholic drinks,  or  if  such  holder's 
death  shall  result  directly  or  indirect- 
ly from  his  intemperate  use  of  such 
alcoholic  drinks."  It  appeared  that 
the  insured  had  been  a  drinking  man 
for  several  years  before  his  death,  and 
that  his  death  probably  resulted  from 
excessive  alcoholism.  The  evidence 
showed  further  that  the  ofllcers  of  the 
subordinate  lodge  knew  of  the  in- 
sured's personal  habits.  .  The  plaintiff 
maintained  that  this  knowledge  of  the 
subordinate  lodge,  coupled  with  a 
regular  acceptance  of  dues  from  the 
insured,  and  hia  continued  good  stand- 
ing in  the  lodge,  constituted  a  waiver 
of  the  conditions  of  the  contract  in  re- 
spect to  intemperance.  By  statutory 
provision  (Laws  1011,  p.  292)  fra- 
ternal benefit  associations  were  em- 
powered to  make  regulations  provid- 
ing that  no  subordinate  lodge  should 
have  the  authority  to  waive  any  of  the 
provisions  of  the  laws  and  constitu- 
tion of  the  society.  The  court  held 
that,  inasmuch  as  the  laws  of  the  de- 
fendant society  contained  such  a  pro- 
vision, the.  subordinate  lodge  could 
not  by  waiver  create  an  estoppel.  But 
whether  there  had  been  a  waiver  in 
fact  by  the  association  was  held  to  be 
a  question  for  the  jury. 

And  see  Kempe  v.  Woodmen  of 
World  (1898)  —  Tex.  Civ.  App.  — ,  44 
S.  W.  688,  wherein  it  was  held  that 
the  action  of  the  ofllcers  of  a  subor- 
dinate lodge  in  permitting  the  insured 
to  remain  in  the  lodge  for  a  long  time 
after  they  had  knowledge  that  he  was 
using  intoxicating  liquors  to  exceas 
would  not  estop  the  defendant  from 
setting  up  a  later  expulsion  since  by 
the  terms  of  the  certificate  it  was  pro- 
vided that  the  policy  should  ipso  facto 
become  void  if  the  insured  used  liquor 
to  such  extent  as  to  injure  his  health. 

See  also  Hogins  v.  Supreme  Council, 
C.  R.  C.  (1888)  76  Gal.  109,  9  Am.  St. 
Rep.  173,  18  Pac.  125,  wherein  it  was 
held  that  the  failure  of  the  local  lodge 
of  a  fraternal  association  to  expel  or 
suspend  a  member  who  had  violated 
a  provision  of  the  contract  of  insur- 
ance in  regard  to  habits  did  not  estop 
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the  societr  from  claimiflg:  a  forfeiture 
of  the  policy  because  of  a  provision 
that  a  breach  of  the  requirement 
should  be  punishable  by  suspension 
or.  expulsion,    when    the    application 


showed  clearly  that  it  was  the  in- 
sured's agreement  that  his  good  con- 
duct after  the  issuance  of  the  policy 
was  to  be  a  condition  precedent  to 
recovery.  E.  B.  B. 


STATE  OF  OKLAHOMA  EX  REL.  JAMES  D.  LANKFORD,  State  Bank 

Commissioner,  Plflf.  in  Err., 

V. 

T.  J.  COLUNS  et  al. 
MODERN  WOODMEN  OF  AMERICA,  Garnishee. 

Oklahoma  Supreme  Court  — July  ffO,  lOlS. 
(—  Okla.  — ,  174  Pac.  568.) 

Exemptions  —  statutory  constraction. 

1.  The  expression  "to  be  paid,  provided  or  rendered,"  in  §  3498,  Revised 
Laws  1910,  exempting  from  legal  process  "the  money  or  other  benefit, 
charity,  relief  or  aid  to  be  paid,  provided  or  rendered"  by  fraternal  insur- 
ance associations,  is  merely  descriptive  of  the  benefits  which  the  statute 
authorizes  such  associations  and  the  members  thereof  to  provide ;  it  being 
contemplated  that,  the  benefits  not  existing  at  the  time  of  enacting  the  law, 
they  would  afterwards  be  provided  for  and  would  inure  or  accrue  in  futuro, 
and  the  expression,  being  descriptive  of  the  benefits,  and  not  of  exemption, 
does  not  limit  the  exemption  to  any  particular  time  or  to  any  condition 
other  than  as  expressed  in  the  section. 

XSee  note  on  this  question  beginning  on  page  610.] 

Insurance  —  dependence  —  who  may 
question. 


—  who  entitled  —  duration. 

2.  The  exemption  from  legal  process 
of  the  money,  other  benefit,  charity, 
relief,  or  aid  provided  for  in  §  8498, 
Revised  Laws  1910,  may  be  invoked 
in  favor  of  any  beneficiary  in  a  cer- 
tificate of  insurance  on  the  life  of  a 
member  of  a  fraternal  insurance  as- 
sociation, whether  such  beneficiary  is 
a  nonresident  or  resident  of  the  state. 

—  insurance  money. 

3.  Facts  in  the  instant  case  exam- 
ined, and  held,  that  the  fraternal  order 
known  as  Modem  Woodmen  of  Amer- 
ica is  a  fraternal  insurance  associa- 
tion as  contemplated  by  article  S,  chap. 
38,  Revised  Laws  1910,  and  that  the 
money  or  other  benefit  coming  to  the 
beneficiary  from  a  certificate  of  insur- 
ance on  the  life  of  one  of  its  members 
is  exempt  from  legal  process  for  the 
debts  of  such  beneficiary  under  §  S498, 
Revised  Laws  1910. 

[See  11  R.  C.  L.  628.] 

Headnotes  by  Stewart,  C. 


4.  A  creditor  who  seeks  by  garnish- 
ment to  reduce  the  money  due  to  the 
beneficiary  in  a  certificate  of  life  in- 
surance duly  issued  by  a  fraternal 
insurance  association  as  defined  by 
statute  cannot  raise  the  question  of 
the  dependence  of  the  beneficiary  on 
the  insured  in  order  to  relieve  the 
fund  from  the  operation  of  the  law 
rendering  it  not  liable  for  the  debts 
of  the  beneficiary. 

[See  19  R.  C.  L.  1288.] 

Exemptions  —  strict  construction. 

5.  The  rule  that  exemption  statutes 
are  not  favored  and  are  to  be  strictly 
construed  does  not  apply  in  this  state, 
but  such  statutes  will  be  given  a  rea- 
sonable construction  in  favor  of  the 
purposes  and  objects  of  the  exemption 
authorized. 

[See  11  R.  C.  L.  492.] 


Error  to  the  Superior  Court  for  Muskogee  County  (Thurman,  J.)  to 
review  an  order  sustaining  a  motion  to  dissolve  a  garnishment  and  dis- 
charge the  garnishee  in  an  action  on  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  ooinion.    ogtzed  by  VjUUy  IC 
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Messrs.  Harlow  A.  Leekley  and 
Franklin  P.  Schaffer  for  the  State. 

Mr.  Vilas  V.  Vemor  for  defendants 
in  error. 

Stewart,  C,  iiled  the  following 
opinion : 

The  plaintiff,  in  his  official  capa» 
ity  as  bank  commissioner  having 
taken  over  the  assets  of  the  insol- 
vent Union  State  Bank  of  Muskogee, 
Oklahoma,  brought  suit  against  de- 
fendants on  a  promissory  note  exe- 
cuted by  the  defendants  to  such 
bank  in  the  sum  of  $3,500,  and  also 
instituted  garnishment  proceedings, 
naming  the  Modern  Woodmen  of 
America,  a  fraternal  insurance  asso- 
ciation with  local  camp  and  organi- 
zation at  Muskogee,  as  garnishee. 
Muskogee  Camp  No.  7114,  Modern 
Woodmen  of  America,  filed  verified 
answer  in  the  garnishment  pro- 
ceedings denying  that  it  owed  any 
money  or  held  any  property  belong- 
ing to  the  said  Emma  R.  Collins. 
Thereafter  the  Modern  Woodmen  of 
America  filed  answering  affidavit 
admitting  that  it  was  indebted  to 
the  defendant  Emma  R.  Collins  in 
the  sum  of  $2,000  upon  a  benefit  cer- 
tificate issued  on  the  life  of  hor  son, 
Oakey  F.  Collins,  who  died  April  30, 
1916,  and  setting  forth  that  the  gar- 
nishee is  a  fraternal  insurance  asso- 
ciation, organized  for  the  benefit  of 
its  members  and  their  beneficiaries, 
with  death  benefits  payable  to  the 
families,  heirs,  blood  relatives,  or 
persons  dependent  upon  its  mem- 
bers, and  further  facts  showing  that 
the  indebtedness  owing  to  the  de- 
fendant Emma  R.  Collins,  under 
§  3498,  Revised  Laws  1910,  was  not 
subject  to  attachment,  garnishment, 
or  to  be  taken  or  appropriated  by 
any  legal  or  equitable  proeeeding  or 
by  operation  of  law  to  pay  the  debts 
or  liabilities  of  a  certificate  holder 
or  any  beneficiary  named  in  the  cer- 
tificate, or  any  person  having  a  right 
thereunder.  Later  the  defendant 
Emma  R.  Collins  filed  motion  to  dis- 
solve the  garnishment,  pleading  the 
same  state  of  facts  set  forth  in  the 
answering  affidavit  of  the  Modern 
Woodmen  of  America,  and  asking 
that  the  garnishment  be  dissolved 


and  the  money  released.  Motion  to 
strike  the  motion  to  dissolve  gar- 
nishment was  filed  by  the  plaintiff 
and  overruled  by  the  court,  and 
afterwards  the  plaintiff  filed  reply 
and  answer  to  the  affidavit  of  the 
garnishee  and  also  response  to  de- 
fendant's motion  to  dissolve,  in 
which  reply  and  response  the  plain- 
tiff denied  that  the  $2,000  named 
was  exempt  from  garnishment  for 
the  debts  of  the  saitf  Emma  R.  Col- 
lins, asserting  that.the  said  Emma 
R.  Collins  was  a  nonresident  of  the 
state  of  Oklahoma,  not  entitled  to 
the  benefits  of  the  exemption  laws 
of  the  state  of  Oklahoma,  and  had 
not  and  cannot  meet  the  conditions 
and  requirements  of  article  3,  chap. 
38,  Revised  Laws  1910,  relating  to 
fraternal  insurance  associations. 
After  hearing  the  testimony,  the 
court  sustained  the  motion  of  de- 
fendant to  dissolve  garnishment  and 
discharged  the  garnishee,  from 
which  action  of  the  court  the  plain- 
tiff prosecutes  error  to  this  court. 

It  is  undisputed  that  the  Modem 
Woodmen  of  America  is  a  fraternal 
insurance  associa-  K,e„ptio._  . 
tion  as  contemplat-  i«»«r««f» 
ed  and  defined  by  "*•■•'• 
statute,  and  that  the  defendant 
Emma  R.  Collins  was  the  mother  of 
Oakey  F.  Collins,  deceased,  and  the 
beneficiary  named  in  the  certificate 
issued  on  the  life  of  the  said  Oakey 
F.  Collins.  The  evidence  shows  that, 
at  the  time  the  action  was  brought, 
the  defendant  Emma  R.  Collins  was 
living  in  California  with  her  hus- 
band, T.  J.  Collins,  the  other  defend- 
ant. The  question  of  nonresidence 
is  in  dispute.  But  on  the  assump- 
tion that  she  was  a  nonresident,  we 
will  undertake  to  construe  that  part 
of  article  3,  chap,  38,  Revised  I^aws 
1910,  relating  to  fraternal  insurance 
associations,  being  running  §  3498, 
Revised  Laws  1910,  which  reads  as 
follows :  "The  money  or  other  bene- 
fit, charity,  relief  or  aid  to  be  paid. 
provided  or  rendered  by  any  asso- 
ciation authorized  to  do  business 
under  this  article  shall  not  be  liable 
to  attachment  by  trustee,  garnishee 
or  other  process,  and  shall  not  be 
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seized,  taken,  appropriated  or  ap- 
plied by  any  lesfal  or  equitable  proc- 
ess, or  by  operation  of  law,  to  pay 
any  debt  or  liability  of  the  certifi- 
cate holder,  or  of  any  beneficiary 
named  in  any  certificate,  or  any  per- 
son who  may  have  any  right  there- 
under." 

It  is  claimed  by  plaintiff  in  his 
brief  that  it  is  the  settled  policy  of 
this  state  that  exemption  laws  are 
not  available  to  nonresidents,  and 
therefore  Emma  R.  Collins  cannot 
claim  the  benefits  of  the  section 
quoted.  Our  general  exonption 
statute  is  found  in  chapter  84,  Re- 
vised Laws  1910,  and  provides  for 
certain  exemptions  to  heads  of  fam- 
ilies, as  well  as  to  persons  not  heads 
of  families  who  are  residents  of  the 
state.  If  the  statute  under  consid- 
eration in  the  case  at  bar  is  con- 
strued to  be  an  exemption  statute,  it 
is  not  a  partjof  the  general  exemp- 
tion statute,  and  we  have  no  general 
law  which,  either  in  effect  or  in 
words,  deprives  nonresidents  of  the 
benefit  of  exaoptions  other  than  as 
defined  in  ch^ter  84,  supra.  If  we 
hold  that  the  provisions  of  §  3498, 
supra,  do  not  inure  to  the  benefit  of 
nonresident  beneficiaries,  we  must 
do  so  by  construction,  and  not  be- 
cause of  express  statute;  for  there 
is  nothing  in  the  section  under  con- 
sideration, or  in  the  entire  chapter 
on  fraternal  insurance  associations, 
which  can  be  construed  as  authority 
for  holding  that  the  protection  af- 
forded does  not  apply  to  nonresi- 
dents. In  fact,  the  language  of  the 
section  is  strongly  in  favor  of  apply- 
ing the  protection  to  nonresidents  as 
well  as  to  residents,  in  that  it  is 
provided  that  the  money  or  benefit 
shall  not  be  taken  to  pay  the  debts 
or  liabilities  of  "any  beneficiary 
named  in  the  certificate  or  any  per- 
son who  may  have  any  right  there- 
under," language  broad  enough  to 
comprehend  all  persons,  resident  or 
nonresident.  It  is  true  that,  as  a 
rule,  exemption  laws  have  no  extra- 
territorial effect;  but  it  does  not 
necessarily  follow  that,  where  prop- 
er^ situated  in  this  state  is  the  sub- 
ject of  litigatien  in  our  courts,  the 


m  Poo.  <(8.) 
according  of  rights  or  privilegies 
fixed  by  statute  as  to  such  property 
to  any  and  all  litigants,  resident  or 
nonresident,  would  be  giving'  extra- 
territorial effect  to  such  laws.  We 
may  say  that  in  the  case  at  bar,  if 
the  presumpticm  were  necessary,  it 
would  do  no  violence  to  legal  prin- 
ciples to  presume  that  the  law  of  the 
defendant's  residence  is  the  same  as 
the  law  of  this  state;  there  being  no 
showing  or  claim  to  the  contrary  in 
the  record.  In  this  action  it  is  the 
res  which  is  the  gist  of  the  conten- 
tion, and,  in  the  absence  of  an  ex- 
press statute  making  a  distinction 
between  residents  and  nonresidents, 
it  would  be  the  duty  of  the  courts 
to  give  to  nonresidents  the  same 
rights  in  the  subject  of  the  litiga- 
tion which  would  be  accorded  to  resi- 
dents. 

In  11  R.  C.  L.  p.  505,  it  is  ob- 
served: "While  some  courts  have 
taken  the  position  that,  where  an 
exemption  statute  is  not  expressly 
made  applicable  to  nonresidents,  it 
will  not  be  given  effect  to  their 
favor,  the  better  view  is  that,  unless 
an  exemption  statute  is  expressly 
confined  to  residents,  it  applies  to 
nonresidents  as  wdl,  even  though 
such  nonresidents  be  aliens." 

In  view  of  our  statutes,  abolishing 
the  rule  of  strict  construction  as  to 
statutes  in  derogation  of  the  common 
law,  and  the  uniform  holdings  of  this 
court   that   exemp- 
tion laws  are  to  be  ^fr'JittoS?"" 
construed    liberally, 
the  latter  view  would  be  more  in  har- 
mony with  the  genius  of  our  laws 
and  the  settled  policy  of  this  court. 
On  an  investigation  of  the  authori- 
ties, we  find  that  the  courts  of  some 
states,  especially  where  statutes  in 
derogation  of  the  common  law  are 
strictly  construed,  still  hold  to  the 
strict    construction    of    exemption 
laws,  and,  on  a  theory  that  exemp- 
tions  are   not   favored,    hold   that 
exemption  laws  do  not  protect  non- 
residents unless  they  are  specifically 
included  in  the  stat- 
ut».       The      great  jS;?,,*""""'"- 
weisrht  of  authority 
is  to  the.  contrary.    One  of  the  best 
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considered  cases  expressing  the  lat- 
ter view  is  Bond  v.  Turner  (Bond  v. 
Martin)  33  Or.  551,  44  L.R.A.  430, 
64  Pac.  158.  Other  authorities  are 
as  follows :  Schwartz  v.  Bimbaum, 
21  Ck)lo.  21,  39  Pac.  416;  Mineral 
Point  R.  Ck>.  v.  Barron,  83  111.  365; 
Wabash  R.  Co.  v.  Dougan,  142  HI. 
248,  34  Am.  St.  Rep.  74,  31  N.  E. 
694;  Zimmerman  v.  Franke,  34  Kan. 
650,  9  Pac.  747 ;  Everett  v.  Herrin, 
46  Me.  357,  74  Am.  Dec.  455;  Him- 
mel  V.  Eichengreen,  107  Md.  610,  69 
Atl.  511 ;  Thompson  v.  Peterson,  122 
Minn.  228,  142  N.  W.  307;  Borodof- 
ski  v.  Feld,  88  Miss.  31,  40  So.  816; 
State  use  of  Johnson  v.  Knott,  19  Mo. 
App.  151 ;  Sproul  v.  McCoy,  26  Ohio 
St.  577;  Wright  v.  Chicago,  B.  & 
Q.  R.  Co.  19  Neb.  175,  56  Am.  Rep. 
747,  27  N.  W.  90;  Hill  v.  Loomis,  6 
N.  H.  263;  Bunn  v.  Fonda,  2  N.  Y. 
Code  Rep.  70;  Goodwin  v.  Claytor, 
137  N.  C.  224,  67  L.R.A.  209,  107 
Am.  St.  Rep.  479,  49  S.  E.  173;  Lin- 
senmayer  v.  Smythe,  3  Pa.  Co.  Ct. 
400;  Bell  v.  Indian  Live-Stock  Co.  — 
Tex.  r-,  3  A.L.R.  642,  11  S.  W.  344; 
Carroll  v.  First  State  Bank,  —  Tex. 
Civ.  App.  — ,  148  S.  W.  818;  HasWU 
V.  Andros,  4  Vt.  609,  24  Am.  Dec. 
645;  Lowe  v.  Stringham,  14  Wis. 
222. 

But  the  plaintiff  contends  that, 
even  barring  the  question  of  resi- 
dence or  nonresidence,  under  the 
holdings  of  the  courts,  the  fund  can 
be  subjected  to  the  payment  of  the 
claim,  and  cite  as  a  principal  author- 
ity relied  upon  Klinckhamer  Brew- 
ing Co.  v.  Cassman,  12  Ohio  C.  D. 
141,  21  Ohio  C.  C.  465.  Learned 
counsel  for  plaintiff  in  the  brief  (no 
doubt  inadvertently)  misconstrue 
and  misapply  the  holding  in  that 
case,  quoting  as  the  law  of  the  case 
from  the  language  of  the  sole  jus- 
tice dissenting  from  the  views  of  the 
majoriiy.  It  appears  that  the  case 
was  assigned  to  and  written  by  Jus- 
tice Smith,  and,  in  the  opinion,  he 
gives  his  view,  but  expressly  says 
that  the  other  justices  have  reached 
a  different  conclusion,  and  the  case 
is  disposed  of  in  accordance  with  the 
opinion  of  the  majority.  Catherine 
Cassman  was  the  beneflciary  in  a 


certificate  on  the  life  of  her  husband 
in  the  sum  of  $3,000,  issued  by  the 
Supreme  Lodge,  Knights  and  Ladies 
of  Honor.  On  the  death  of  the  hus- 
band, the  plaintiff  brought  action  in 
the  nature  of  a  creditor's  bill  to  sub- 
ject the  money  due  on  the  policy  to 
the  payment  of  a  judgment  against 
Mrs.  Cassman  in  favor  of  the  plain- 
tiff. Mrs.  Cassman  answered,  set- 
ting up  the  exempt  nature  of  the 
property,  but  afterwards  died,  and 
an  administrator  of  her  estate  was 
appointed.  The  controversy  contin- 
ued between  the  pjaintlff  and  the  ad- 
ministrator, it  being  the  claim  of 
the  administrator  that  the  money 
was  exempt  from  application  to  the 
payment  of  the  debts  of  Mrs.  Cass- 
man. It  appears  that,  after  the  serv- 
ice of  garnishment  on  the  fraternal 
order  named,  and  during  the  lifetime 
of  Mrs.  Cassman,  the  money  was  de- 
posited in  court.  Justice  Smith  ex- 
pressed the  view  that  the  payment 
of  the  money  into  court  was  in  effect 
the  payment  to  Mrs.  Cassman,  and 
further,  that  the  provisions  of  the 
statute  under  consideration  (the 
same  being  identical  with  our  stat- 
ute) were  intended  only  to  prevent 
the  reaching  of  the  money  by  legal 
process  during  the  lifetime  of  the 
party  insured,  and  that  on  his  death 
the  insurance  claim  might  be  subject 
to  attachment  or  garnishment  be- 
fore its  pa3rment  to  the  beneficiary. 
He  states,  however,  that  the  other 
members  of  the  court  hold  a  different 
view,  and  orders  the  money  paid  to 
the  administrator,  instead  of  being 
applied  to  the  creditor's  claim,  con- 
cluding the  decision  with  this  lan- 
guage: "But,  in  accordance  with 
the  holding  of  the  majority,  a  decree 
may  be  entered  that  the  amount  of 
the  fund  remaining  after  the  pay- 
ment of  the  Ottman  &  Company  and 
Clements  claim  be  paid  to  the  ad- 
ministrator of  the  estate  of  Mrs. 
Cassman,  to  be  by  him  administered 
according  to  law." 

Ottman  &  Company  and  A.  C. 
Clements  were  parties  to  the  action^ 
Mrs.  Cassman  having  voluntarily  as- 
signed to  them  a  portion  of  the 
money  in  consideration  of  loans  ad- 
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vanced  by  them  to  her,  and  their 
claims  were  adjudicated  and  allowed. 
The  opinion  of  the  court  as  expressed 
by  the  majority  was  directly  oppo- 
site to  the  views  expressed  by  Jus- 
tice Smith,  and  the  syllabus  in  the 
case  defines  the  law  as  found  by  the 
majority,  so  that  it  will  be  found 
that  the  decision,  instead  of  support- 
ing the  contention  of  plaintiff  in  this 
case,  sustains  the  action  of  the  trial 
court. 

In  Mcintosh  v.  Aubrey,  185  U.  S. 
122,  46  L.  ed.  834,  22  Sup.  Ct.  Rep. 
561,  cited  by  plaintiff,  the  Supreme 
Ck>urt  of  the  United  States  con- 
strues the  provision  in  the  pension 
law  which  reads  as  follows:  "No 
sum  of  money  due,  or  to  become  due, 
to  any  pensioner,  shall  be  liable  to 
attachment,  levy  or  seizure,  by  or 
under  any  legal  or  equitable  process 
whatever,  whether  the  same  remains 
with  the  pension  office,  or  any  officer 
or  agent  thereof,  or  is  in  course  of 
transmission  to  the  pensioner  en- 
titled thereto,  but  shall  inure  wholly 
to  the  benefit  of  such  pensioner." 
U.  S.  Rev.  Stat.  §  4747,  Comp.  Stat. 
§  9080. 

In  that  case,  the  high  court  mere- 
ly follows  the  statutory  language 
and  holds  that  the  exemption  at- 
taches to  the  fund  while  the  same 
remains  with  the  pension  office  or 
any  officer  or  agent  thereof,  or  is  in 
course  of  transmission  to  the  pen- 
sioner. But  the  concluding  words 
of  the  opinion  are :  "The  pensioner, 
however,  may  use  the  money  in  any 
manner  for  his  own  benefit  and  to 
secure  the  comfort  of  his  family 
free  from  the  attacks  of  creditors, 
and  his  action  in  so  doing  will  not  be 
fraud  upon  them." 

We  have  also  examined  the  follow- 
ing cases  cited  by  plaintiff  in  error, 
to  wit:  Bull  v.  Case,  165  N.  Y.  578, 
59  N.  E.  301 ;  Recor  v.  Commercial 
&  Sav.  Bank  (Recor  v.  Recor)  142 
Mich.  479,  5  L.R.A.(N.S.)  472,  106 
N.  W.  82, 7  Ann.  Cas.  754 ;  Hamilton 
v.  Darley,  266  111.  542, 107  N.  E.  798. 
The  opinion  in  each  of  these  cases 
construes  a  statute  either  identical 
or  similar  to  the  one  under  consider- 
ation in  the  case  at  bar.    In  each 
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case  the  condusion  is  reached  that 
the  money  cannot  be  taken  until 
after  it  is  paid  over  to  the  benefi- 
ciary, thus  supporting  the  trial  court 
in  this  case,  as  the  money  has  never 
reached  the  hands  of  Emma  R.  Col- 
lins. 

The  cases  discussed  were  written 
with  a  view  to  a  strict  construction 
of  exemption  statutes.  It  is  said  in 
the  opinion  in  the  New  York  case 
that  "the  law  does  not  favor  exemp- 
tions." It  thus  appears  that,  even 
in  states  where  the  rule  of  strict  con- 
struction prevails,  the  money  can- 
not be  taken  by  legal  process  until 
received  by  the  beneficiary.  The 
reasoning  in  those  cases  that  the 
money  may  be  reached  afterwards 
is  based  upon  a  construction  of  the 
expression,  "to  be  paid,"  used  in  the 
statute,  and  it  is  held  that  such 
phrase  is  meant  to  exempt  the 
money  only  while  the  same  is  yet 
"to  be  paid."  On  account  of  the  de- 
cision in  the  New  York  case,  the  leg- 
islature of  that  state  amended  the 
law  so  that  there  would  be  no  doubt 
as  to  the  money  being  exempt  even 
after  being  paid  over  to  the  bene- 
ficiary, which  fact  is  persuasive  in 
showing  that  the  original  intention 
of  the  legislature  and  of  the  people 
was  to  attach  an  exempt  character 
to  the  money  itself,  whether  "to  be 
paid"  or  actually  paid.  From  a 
perusal  of  article  3,  chap.  38,  Re- 
vised Laws  1910,  containing  the  law 
of  this  state  on  fraternal  insurance 
associations,  it  will  be  discovered 
that  the  statute,  after  authorizing 
such  associations  to  do  business, 
prescribes  at  length  the  method  and 
manner  of  doing  business,  the  kind 
of  certificates  to  be  issued,  the 
means  of  assessments  and  class  of 
beneficiaries,  after  which  the  stat- 
ute exempts  "the  money  or  other 
benefit,  charity,  relief,  or  aid  to  be 
paid,  provided  or  rendered  by  such 
association." 

It  is  our  duty  to  place  a  reasonable 
and  liberal  construction  on  the  sec- 
tion in  favor  of  those  intended  to  be 
benefited,  and  favorable  to  tiie  ob- 
jects and  purposes  of  the  statute, 
and  yet  it  would  not  be  necessarily 
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liberal  to  say  that  the  expression  "to 
be  paid,  provided  or  rendered"  is 
merely  descriptive  of  the  benefits 
which  the  statute  authorized  frater- 
nal insurance  associations  and  their 
members  to  provide,  such  benefits 
not  then  existingr,  it  being  contem- 
plated that  they  would  afterwards 
be  provided  for  and  would  inure  or 
accrue  in  futuro;  and  that  the  ex- 
pression, being  descriptive  of  the 
benefits,  and  not  of  the  exemption, 

does  not  limit  the 
;rractVo«7  "*■■    exemption    to    any 

particular  time  or 
to  any  condition  not  specifically  ex- 
pressed in  the  section.  If  the  leg- 
islature had  intended  otherwise,  it 
would  have  been  easy  to  have  ex- 
pressed such  intention.  Such  a  con- 
struction is,  we  think,  more  in  con- 
sonance with  the  humanitarian  pur- 
poses of  the  exemption  law  and  the 
liberal  policy  of  this  court  in  con- 
struing laws  meant  to  protect  the 
necessitous.  The  frat^al  insur- 
ance statute  is  based  upon  the  the- 
ory of  mutual  moral  obligation  exist- 
ing between  members  of  the  same 
family  and  relatives,  and  was  meant 
to  give  an  opportunity  to  provide  a 
fund  unhampered  by  liability  to 
legal  process  to  protect  loved  ones 
from  want  in  case  of  the  death  of 
the  insurckl.  The  creditors  of  the 
i».«r-nce-de.      bcneficiary  are  not 

peadenee-'who  m  a  pOSltlOn  tO  COm- 
«.y  ,«e.tIo«.         pj^jjj       jf  ^  gon,  at 

his  own  expense,  desires  to  protect 
an  aged  and  impecunious  parent 
from  want  by  establishing  or  pro- 
viding a  fund  for  such  purpose  not 
subject  to  the  importunate  demands 
of  creditors,  he  works  no,  hardship 
upon  such  creditors ;  in  fact,  he  does 
them  a  favor,  in  that,  because  of  the 
relief  given  to  the  debtor,  such  debt- 
or becomes  in  a  better  position  to  ac- 
cumulate property  and  possibly 
afterwards  discharge  the  debt. 

The  plaintiff  in  this  case  contends 
that  the  money  ought  not  to  be 
taken  because  the  mother  was  not 
dependent  upon  the  son.  There  is  no 
evidence  to  support  the  contention, 
and,  if  there  were  evidence,  the  con- 
tention would  still  be  untenable.  The 


statute  names  the  class  of  bene- 
ficiaries, the  mother  of  the  insured 
coming  under  one  of  the  classes 
named,  and  the  wise  purposes  of  the 
act  would  be  thwarted  if  in  each  in- 
dividual case  the  question  of  depend- 
ence of  the  beneficiary  upon  the  in- 
sured could  be  raised. 

The  Kansas  statute  on  the  subject 
of  fraternal  insurance,  which,  in  its 
objects,  is  akin  to  our  statute,  has 
been  construed  in  Emmert  v. 
Schmidt,  65  Kan.  31,  68  Pac.  1072, 
and  it  is  said  by  the  court:  "Chap- 
ter 163,  Laws  1895,  construed,  and 
held  to  exempt  to  the  beneficiary 
named  in  beneficiary  certificates  is- 
sued by  fraternal  orders  the  pro- 
ceeds of  such  certificates,  while  de- 
posited in  bank,  from  the  process  of 
garnishment  employed  by  a  judg- 
ment creditor  of  the  beneficiary  to 
enforce  payment  of  his  judgment 
out  of  such  proceeds." 

The  California  statute  exempting 
the  proceeds  of  insurance  policies 
was  construed  in  Holmes  v.  Mar- 
shall, 145  Cal.  777,  69  L.R.A.  67, 104 
Am.  St.  Rep.  86,  79  Pac.  534,  2  Ann. 
Cas.  88.  It  was  held  that  the  money 
was  exempt  from  legal  process  for 
debts  of  the  beneficiary  even  though 
placed  by  the  beneficiary  in  a  bank. 
The  court  used  the  following  lan- 
guage: "Appellant  contends  that, 
by  the  deposit  of  the  money  in  the 
bank,  the  money  lost  its  identity, 
and  that  thereafter  the  bank  owed 
Annie  J.  Jenkins  the  money;  that 
the  debtor  thus  voluntarily  parted 
with  the  money,  which  was  exempt, 
and  acquired  in  lieu  thereof  a  credit 
due  by  the  bank.  Such  construction 
would  seem  to  be  unreasonable,  and 
no  authority  is  cited  which  supports 
it.  It  is  true  that,  in  one  sense,  by 
the  deposit  the  relation  of  debtor 
and  creditor  was  created  as  between 
the  bank  and  Mrs.  Jenkins ;  but  she 
put  the  exempt  money  in  the  bank. 
.  .  .  She  expected  to  and  did  draw 
it  as  she  needed  it  The  bank  did 
not  five  her  the  identical  pieces  of 
money  that  she  deposited,  but  it 
gave  her,  as  she  drew  upojfi  it,  money 
equal  in  value  and  kind.  She  was 
not  required  to  keep   the  money 
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1)uried,  or  in  her  stocking,  in  order 
to  have  it  remain  exempt.  If  the 
appellant's  theory  is  correct,  she 
could  not  have  paid  a  $5  grocery  bill 
with  a  $20  piece,  receiving  $16  in 
change,  without  the  risk  of  having 
the  $15  attached.  The  law  does  not 
require  such  absurdity." 

We  have  disposed  of  the  main  con- 
tentions made  by  the  plaintiff  in  er- 
ror. Thfere  are  some  technical  ob- 
jections to  procedure,  however, 
which  we  have  not  yet  considered. 
"The  plaintiff  moved  to  strike  the  mo- 
tion of  defendant  Emma  R.  Collins 
to  dissolve  the  garnishment,  and 
urges  that  his  motion  should  have 
been  sustained  for  the  reason  that 
§  4831,  Revised  Laws  1910,  provides 
that  "the  defendant  may  in  all  cases, 
"by  answer  duly  verified,  to  be  served 
within  twenty  days  from  the  service 
of  the  garnishee  summons  on  him, 
defend  the  proceedings  against  any 
garnishee,"  etc. 

Such  section  also  provides  that  the 
defendant  may  participate  in  the 
trial  of  an  issue  between  the  plain- 
tiff and  the  garnishee  for  the  pro- 
tection of  his  interest.  In  the  first 
place,  if  it  were  necessary  for  the 
defendant  to  pursue  the  method  first 
authorized  in  the  section  cited,  there 
is  nothing  in  the  record  to  show 
when  or  where  service  of  garnishee 
summons  was  had  upon  the  defend- 
ant. The  sheriff's  return  shows  that 
he  received  the  summons  on  the  5th 
day  of  June,  1916.  He  further  cer- 
tifies: "I  served  the  defendant  by 
delivering  to  each  of  the  defendants 
a  correct  and  complete  copy  of  the 
same."  The  return  does  not  show 
when  and  where  the  garnishment 
summons  was  served  upon  the  de- 
fendants, if  served  at  all.  As  to  the 
necessity  for  verification,  we  must 
say  that  the  garnishee  had  filed  a 
duly  verified  answer  setting  up  the 
same  state  of  facts  shown  in  the  mo- 
tion of  the  defendant.  None  of  the 
facts  stated  therein  are  disputed  by 
the  plaintiff,  nor  were  they  disputed 
during  the  trial.  The  only  question 
presmted  to  the  trial  court  and  to 
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this  court  is  the  question  of  the  legal 
conclusion  to  draw  from  such  state 
of  facts.  We  may  add  that  the  sec- 
tion quoted  authorizes  the  defendant 
to  participate  in  the  trial  between 
the  defendant  and  the  garnishee  for 
the  protection  of  his  interest.  It  is 
contended  that  the  defendant  is  not 
authorized  under  our  practice  to  file 
a  motion  to  dissolve  garnishment. 
Our  statute  on  attachment  and  gar- 
nishment is  based  upon  an  entirely 
different  theory  than  that  urged  by 
the  plaintiff.  Garnishment  is  a 
species  of  attachment,  and  it  is  so 
treated  by  our  statute.  Section 
4862,  Revised  Laws  1910,  reads: 
"The  defendant  may,  at  any  time  be- 
fore judgment,  upon  reasonable  no- 
tice to  the  plaintiff,  move  to  dis- 
charge an  attachment,  as  to  the 
whole  or  part  of  the  property  at- 
lached." 

And  §  4855,  Revised  Laws  1910, 
reads:  "If  judgment  be  rendered  in 
the  action  for  the  defendant  the  at- 
tachment shall  be  discharged  and 
the  property  attached,  or  its  pro- 
ceeds, shall  be  returned  to  him.  If 
the  attachment  or  garnishment  shall 
be  discharged  on  motion  prior  to 
'final  judgment,  the  defendant  may, 
upon  proper  supplemental  answer, 
recover  his  damages,  as  in  other 
cases  for  such  wrongful  attachment 
or  garnishment." 

It  is  the  duty  of  the  court  to  pre- 
vent an  abuse  of  its  processes ;  and, 
when  the  court's  attention  is  called 
to  the  fact  that  the  same  are  abused, 
the  court  has  inherent  authority  to 
prevent  a  miscarriage  of  the  law. 
The  plaintiff  suffered  no  prejudice 
because  of  any  ruling  of  the  court  in 
matters  of  procedure. 

Having  carefully  considered  all 
of  the  argument  and  authorities 
offered  by  plaintiff  in  error,  we  find 
no  reversible  error,  and  that  the  gar- 
nishment should  have  been  dis- 
solved. The  judgment  and  order  of 
the  trial  court  are  therefore  af- 
firmed. 

Per  Curiam: 

Adopted  in  whole. 
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ANNOTATION. 

Period  or  duration  of  exemption  under  statute  exempting  money  or  benefit 
"to  be  paid"  under  insurance  policy  or  certificate. 


Afl  to  constitutionality  of  statute  ex- 
emptiner  proceeds  of  life  or  benefit  in- 
surance, see  annotation  to  Brown  v. 
Steckler,  1  A.L.R.  757. 

The  statute  involved  in  the  reported 
case  (State  ex  bel.  Lankfobd  v. 
COLUNS,  ante,  603),  which  purports 
to  exempt  money  or  other  benefit  "to 
be  paid"  from  the  debts  of  a  certificate 
holder  or  beneficiary,  has  been  adopt- 
ed in  several  states  in  substantially 
identical  terms;  and  there  is  a  sharp 
conflict  of  authority  upon  the  question 
whether,  under  this  form  of  statute, 
the  exemption  survives  the  payment  of 
the  benefit  by  the  insurer;  in  other 
words,  as  the  reported  case  formulates 
the  question,  whether  the  words  "to 
be  paid"  are  descriptive  of  the  benefit 
which  is  the  subject  of  the  exemption, 
or  of  the  period  or  duration  of  the  ex- 
emption; some  cases,  taking  the  for- 
mer view  of  the  phrase  in  question, 
hold  that  the  exemption  under  such 
statutes  continues  after  the  payment 
of  the  benefit  by  the  insurer.  Re  How 
(1895)  61  Minn.  217,  68  N.  W.  627; 
First  Nat  Bank  v.  How  (1896)  65 
Minn.  187,  67  N.  W.  994;  Coleman  v. 
McGrew  (1904)  71  Neb.  801,  99  N.  W. 
663;  State  ex  rel.  Lankfobd  v.  Col- 

UNS. 

Although  it  appears  in  the  reported 
case  (State  ex  bel.  Lankfobd  v.  Col- 
lins) that  the  benefit  had  been  paid 
into  court,  and  had  not  reached  the 
hands  of  the  beneficiary,  it  is  clear 
that  the  court  was  of  the  opinion  that 
the  benefit  would  be  exempt  after 
reaching  the  hands  of  the  beneficiary. 

In  First  Nat.  Bank  v.  How  (1896) 
65  Minn.  187,  67  N.  W.  994,. supra, 
holding  that  money  collected  by  a  ben- 
eficiary under  a  benefit  certificate  was 
exempt  in  her  bands,  and  did  not  pass 
to  her  assignee  for  the  benefit  of  her 
creditors  as. soon  as  it  was  received 
by  her,  the  court  said:  "We  are  of 
the  opinion  that  the  statute  in  ques- 
tion was  intended  to  and  does  exempt 
from  execution  the  money  or  fund 
paid  by  co-operative  and  assessment 


life  insurance  associations  on  their 
policies  after  it  is  received  by  the  ben- 
eficiary. The  statute  was  intended  to 
secure  to  the  widow  and  children  of  a 
deceased  member  a  fund  for  their  sup- 
port after  the  death  of  the  husband 
and  father;  and,  in  order  to  render  it 
certain  that  its  beneficent  purpose 
should  not  be  defeated,  it  exempts  the 
fund  from  execution.  To  interpret  the 
statute  so  as  to  exempt  the  fund  only 
while  it  is  in  the  hands  of  the  associa- 
tion would  defeat  the  purpose  of  the 
law,  and  justly  expose  the  legislature 
to  the  charge  of  paltering  with  the 
beneficiary  in  a  double  sense.  What 
benefit  is  it  to  an  unfortunate  widow 
to  be  mockingly  told  that  the  money 
provided  by  her  husband  for  her  sup- 
port is  exempt  from  execution  so  long 
as  it  remains  in  the  hands  of  the  in- 
surance company,  where  it  can  do  her 
no  possible  good,  but,  when  she 
reaches  out  her  hand  to  take  the  mon- 
ey, her  creditors  may  wrest  it  from  he** 
grasp?  Such  is  not  the  meaning  of 
the  statute.  It  exempts  the  money 
from  execution  in  the  hands  of  the 
beneficiary." 

In  some  cases,  however,  upon  the 
reasoning  that  the  exemption  statutes 
under  consideration  were  enacted 
solely  for  the  protection  of  the  insur- 
ers, the  benefit  has  been  held  to  be  no 
longer  exempt  from  process  after  it 
has  been  paid  over  by  the  company. 
Martin  v.  Martin  (1900)  187  HI.  200^ 
68  N.  E.  230;  Hathom  v.  Robinson 
(1901)  96  Me.  3S,  51  Atl.  236;  Recor  v. 
Commercial  &  Sav.  Bank  (Recor  v. 
Recor)  (1905)  142  Mich.  479,  5  LJIJL 
(N.S.)  472,  106  N.  W.  82,  7  Ann.  Cas. 
754;  Bull  v.  Case  (1901)  165  N.  Y.  578, 
59  N.  E.  301. 

In  Bull  v.  Case  (N.  Y.)  supra,  under 
a  statute  of  the  kind  being  considered^ 
it  was  held  that  proceeds  of  a  benefit 
certificate,  after  they  reached  the  ben- 
eficiary's hands,  ceased  to  be  exempt 
The  court  said:  "It  will  be  seen  at 
once  that  the  meaning  of  this  part  of 
the  section  turns  upon  the  interpreta- 


Digitized  by 


Google 


ANNO.— EXEMPTION— INSURANCE— PERIOD. 


611 


Uen  to  b«  given  to  the  words  'to  be 
paid.'  Do  they  create  an  exemption 
of  the  fond  while  in  the  hands  of  the 
insurance  company  or  society,  or  do 
they  exempt  the  moneys  paid  from 
said  fund  after  they  reach  the  hands 
of  the  beneficiary,  from  the  payment 
of  'any  debt  or  liability  of  a  member, 
beneficiary,  or  beneficiaries  of  a  mem- 
ber?' The  words  -to  be  paid'  seem  to 
have  been  carefully  chosen  to  exclude 
the  possibility  of  a  construction  which 
would  exempt  such  moneys  from  the 
payment  of  debts  or  liabilities  of  mem- 
bers or  other  beneficiaries  after  they 
have  been  paid  over.  The  exemption 
refers  not  to  moneys  paid  or  when 
paid,  but  *to  be  paid.'  This  view  ac- 
cords not  only  with  the  ordinary  and 
appropriate  use  of  the  lansruajre  em- 
ployed, but  with  the  obvious  purpose  of 
the  legislature.  This  was  not  to  create 
a  new  class  of  exemptions,  but  to  pro- 
tect membership  insurance  societies, 
as  well  as  their  members  and  ben- 
eficiaries, from  the  annoyances  and 
harassing  inconveniences  which  would 
result  if  a  beneficiary  fund,  in  which 
each  member  and  beneficiary  has  at 
least  an  equitable  interest  prior  to  the 
member's  death,  could  be  the  subject 
of  attack  by  importunate  creditors  of 
said  members  and  beneficiaries.  Such 
an  organization  would  be  kept  so  busy 
answering  the  demands  of  legal  pro- 
ceedings against  its  members  and  ben- 
eficiaries as  to  be  unable  to  carry  oat 
the  design  of  its  being,  unless  the 
moneys  comprising  its  beneficiary 
fund  were  protected  until  they  passed 
from  its  hands."  As  pointed  out  in 
the  opinion  in  the  reported  case 
State  ex  bel.  Lankfobo  v.  Collins, 
ante,  603),  the  New  York  statute  was 
afterward  amended  so  as  to  avoid  the 
effect  of  this  decision. 

In  Martin  v.  Martin  CHI.)  supra, 
under  a  like  statute,  money  which  had 
been  paid  to  the  agent  of  the  benefi- 
ciary of  a  benefit  certificate  was  held 
subject  to  garnishment  by  the  cred- 
itors of  the  beneficiary,  the  court  con- 
struing a  provision  of  the  statute  that 
"the  money,  charity,  relief,  or  aid  to 
be  paid,  provided,  or  rendered"  by 
fraternal  benefit  associations  should 
not  be  subject  to  attachment,  garnish- 


ment, or  other  process,  as  not  express- 
ing an  intention  to  exempt  the  benefit 
altogether,  but  as  merely  exempting  it 
for  the  society's  benefit  before  it  was 
paid  over. 

And  in  Hathom  v.  Robinson  (1901 J 
96  Me.  S3,  61  Atl.  236,  under  a  similar 
statute  it  was  held  that  money  paid 
to  a  beneficiary  by  such  a  society  did 
not  continue  to  be  exempt,  but  that  it 
was  subject  to  garnishment  by  a  cred- 
itor of  the  beneficiary.  The  court 
said:  "The  question  is  whether,  un- 
der this  statute,  money  received  by  a 
beneficiary  from  such  an  organization 
continues  to  be  exempt  from  attach- 
ment, or  seizure  upon  execution,  after 
it  has  come  into  his  possession.  It  is 
evident  that,  literally,  the  statute  does 
not  go  to  this  extent.  It  refers  to  the 
money  or  other  benefit  'to  be  paid.' 
But  it  is  argued  that,  if  the  effect  of 
this  statute  is  only  to  exempt  such 
money  before  it  is  received  by  the 
beneficiary,  the  exemption  would  be  of 
such  slight  value  to  him  that  some- 
thing more  must  have  been  intended. 
Upon  the  other  hand,  it  is  diflScult  to 
understand  why,  if  the  f  ramers  of  this 
statute  meant  to- extend  the  exemption 
to  money  received  from  such  a  source 
after  it  has  come  into  the  possession 
of  the  beneficiary,  they  did  not  em- 
ploy language  that  would  make  this 
meaning  clear  and  explicit.  We  can- 
not believe  that,  if  the  legislature  had 
intended  to  make  so  important  and 
far-reaching  an  exemption  as  is 
claimed  by  the  defendant,  it  would 
have  used  the  language  above  quoted. 
If  the  effect  of  this  statute  is  to  con- 
tinue the  exemption  after  the  money 
has  come  into  the  possession  of  the 
beneficiary,  such  exemption  might 
perhaps  be  claimed  to  follow  the  mon- 
ey, so  long  as  its  identity  was  pre- 
served, in  investments  and  in  the 
purchase  of  property  not  otherwise 
exempt  from  attachment.  As  to  this, 
we,  of  course,  do  not  intend  to  express 
an  opinion;  we  refer  to  it  merely  to 
show  that  the  consequences  of  such  a 
continuing  exemption  are  too  impor- 
tant, and  the  questions  involved  in 
such  a  construction  are  too  serious, 
to  permit  us  to  give  an  effect  to  this 
statute  far  beyond  that  which  would 
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naturally  follow  from  the  ordinary 
meaning  of  the  words  used." 

And  the  decisions  in  Bull  v.  Case 
(N.  Y.)  and  Hathorn  v.  Robinson 
(Me.)  supra,  were  relied  upon  in 
Recor  v.  Commercial  &  Sav.  Bank 
(Recor  v,  Recor)  (1905)  142  Mich. 
479,  5  L.R.A.(N.S.)  472,  106  N,  W.  82, 
7  Ann.  Cas.  754,  where,  under  a  like 
exemption  act,  it  was  held  that  money 
which  had  been  paid  to  a  beneficiary 
under  a  benefit  certificate,  and  depos- 
ited by  her  in  the  bank,  was  not  ex- 
empted from  garnishment  by  her  cred- 
itor." 

The  question  has  arisen  in  some 
cases  as  to  the  exemption,  under  the 
statutes  here  considered,  of  the  insur- 
•ance  benefit  in  the  hands  of  the  ben- 
eficiary's personal  representative. 

Thus,  in  Grand  Lodge,  A,  O.  U.  W. 
V.  Dister  (1898)  77  Mo.  App.  608, 
where  the  statute  exempted  money  or 
other  benefit  "already  paid,  or  to  be 
paid,"  it  was  held  that  the  administra- 
tor of  a  beneficiary  was,  where  the 
beneficiary  died  subsequently  to  the 
insured,  but  before  the  benefit  was 
paid,  entitled  to  the  fund,  and  that  the 
proceeds  when  received  should  be  held 
in  trust  for  the  beneficiary's  heirs,  ex- 
empt from  the  payment  of  liabilities 
of  the  estate. 

And  in  Coleman  t.  McGrew  (1904) 
71  Neb.  801,  99  N.  W.  663,  the  proceeds 
of  benefit  certificates  on  the  life  of  a 
husband,  which  were  never  paid  to 
the  beneficiary,  were  held  exempt  in 
the  hands  of  the  beneficiary's  executor 
from  the  claims  of  her  creditors,  and 
held  a  trust  fund  for  the  benefit  of  the 
legatees  and  heirs  of  the  testatrix, 
under  a  statute  exempting  money  or 
other  benefit  "to  be  paid." 

In  Pietri  v.  Seguenot  (1902)  96  Mo. 
App.  258,  69  S.  W.  1056,  it  was  held 
that  the  proceeds  of  a  policy  payable 
to  the  insured's  executors  or  adminis- 
trators were  not,  while  in  the  admin* 
istrator's  hands,  exempt  from  the 
claims  of  the  insured's  creditors,  un- 
der a  statute  providing  that  the  money 
or  benefit  "to  be  paid"  should  not  be 
liable  to  attachment  or  other  process, 
and  not  be  applied  to  any  legal  or 
equitable  process,  nor  by  operation  of 
law  to  the  payment  of  any  debt  or 


liability  of  a  policy  or  certificate  hold- 
er, it  being  held  that  it  wa»  not  the 
purpose  of  such  provision  to  hamper 
the  freedom  of  action  of  an  insured 
who  might  wish  to  discharge  his  ob- 
ligations to  his  creditors  before  trans- 
mitting the  fund  to  others. 

Under  the  phraseology  of  the  stat- 
utes here  considered,  it  seems  clear 
that  the  benefit  is  .exempt  before  it 
has  been  paid  over  by  the  insurer,  and 
it  has  been  so  decided. 

Thus,  in  Brown  v.  Balfour  (1891) 
46  Minn.  68,  12  L.R.A.  373,  48  N.  W. 
604,  where  a  statute  provided  that  the 
fund  "to  be  paid"  over  to  the  families 
of  the  insured,  or  to  any  member  of 
said  families,  should  be  exempt  from 
seizure  by  any  process  to  pay  any  debt 
of  a  deceased  member,  it  was  held  that 
the  benefit  payable  after  the  decease 
of  a  member  was,  so  long  at  least  as 
it  remained  unpaid,  not  subject  to  be 
reached  by  garnishment*  by  the  cred- 
itors of  the  beneficiary. 

And  in  Rumbold  v.  Supreme  Coun- 
cil, R.  L.  (1904)  206  lU.  513,  69  N.  E. 
590,  it  was  held  the  duty  of  a  frater- 
nal benefit  society  having  money  due 
on  a  certificate  in  its  possession  to 
interpose  on  behalf  of  the  beneficiary 
a  statute  providing  that  the  money  or 
other  benefit,  relief,  or  aid  "to  be  paid, 
provided,  or  rendered"  shall  not  be 
liable  to  attachment  or  garnishment. 
It  was  urged  in  this  case  that  the 
statute  was  only  designed  to  protect 
the  society  against  harassing  suits, 
and  that  it  was  at  the  option  of  the 
society  to  interpose  the  defense  or 
suffer  judgment;  that  the  statute  was 
not  one  of  general  exemption  for  the 
benefit  of  the  policyholder  or  a  ben- 
eficiary named  in  the  policy;  but  the 
court  stated  that  they  thought  that 
this  was  too  narrow  a  view,  and  that 
Martin  v.  Martin  (1900)  187  IlL  200. 
58  N.  E.  230,  set  out  supra,  did  not 
support  it;  that  in  that  case  the  fund 
had  been  paid  by  the  society  to  the 
agent  of  the  beneficiary,  and  while  in 
his  hands  was  garnished. 

In  Hunt  V.  Branch  Circuit  Judge 
(1906)  141  Mich.  423, 113  Am.  St.  Rep. 
542,  104  N.  W.  724,  under  a  statute 
providing  that  the  money  or  other  ben- 
efit to  be  paid  by  benefit  associations 
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should  not  be  seized  on  lesral  process 
to  pay  any  debt  of  a  certificate  holder 
or  beneficiary,  it  was  held  that  mon- 
ey due  to  a  husband  as  beneficiary 
under  certificates  of  his  father  in 
mutual  benefit  societies  was  exempt 
from  interference  by  a  court  of  equity 
in  a  proceeding  by  the  beneficiary's 
wife  for  divorce  and  alimony,  and  that 
the  court,  in  such  a  proceeding,  had 
no  jurisdiction  over  the  fund. 

In  Ettenson  v.  Schwartz  (1902)  38 
Misc.  669,  78  N.  Y.  Supp.  231,  it  was 
held  that  the  creditor  of  a  beneficiary 
could  not  reach  the  benefits  due  from 
a  fraternal  benefit  society  where  a 
statute  provided  that  all  money  or 
other  benefit  "to  be  paid,  provided,  or 
rendered,  or  which  has  heretofore 
been  paid,  or  which  shall  hereafter  be 
paid,  provided,  or  rendered"  by  a  ben- 
efit society,  should  be  exempt  from  ex- 
ecution, and  not  be  liable  to  be  seized 
or  taken  by  any  process  to  pay  any 
debt  of  a  member,  beneficiary  or  ben- 
eficiaries of  a  m^nber.  The  court 
here  called  attention  to  the  fact  that 
the  statute  involved  was  more  exten- 


sive in  its  operation  than  the  one  in- 
volved in  Bull  V.  Case  (1901)  165  N.  Y. 
678,  59  N.  £.  301,  supra,  and  that  it 
exempted  not  only  all  money  to  be 
paid,  but  also  all  money  that  had  been 
paid,  or  should  hereafter  be  paid  un- 
der the  benefit  contract. 

The  cases  involving  the  question 
whether  pension  money  was  ocempt 
after  reaching  the  hands  of  the  pen- 
sioner are  of  no  value  on  the  question 
under  consideration  in  this  note,  since, 
as  pointed  out  in  the  opinion  in  the 
repotted  case  (State  ex  bel.  Lank- 
ford  V.  Collins,  ante,  603),  the  stat- 
ute declared  in  express  terms  that  the 
money  was  exempt  while  it  was  in  the 
hands  of  the  pension  officers,  or  "while 
in  course  of  transmission  to  the  pen- 
sioner." The  conflict  of  authority,  be- 
fore the  question  was  settled  by  the 
decision  in  Mcintosh  v.  Aubrey  (1902) 
186  U.  8.  122,  46  L.  ed.  834,  22  Sup. 
Ct.  Rep.  561,  that  the  exemption  did 
not  survive  payment  to  the  pensioner, 
was  due  to  a  further  provision  of  the 
statute  to  the  effect  that  the  money 
shall  inure  wholly  to  the  pensioner. 

J.  T.  W. 


WACfGONER  BANK  ft  TRUST  COMPANY,  Plff.  In  Err., 

V. 

GAMER  COMPANY  et  al.- 

Twcae  Supreme  Court —  June  IS,  1919. 


(—  Tex.  — ,  213  S.  W.  927.) 

Bank  —  nonpainmeni  of  check  —  failure  to  return  to  payee  — -  liability. 

1.  Failure  of  a  bank  taking  a  check  for  collection  to  return  it  upon  non- 
payment does  not  render  it  liable  to  the  payee  if  the  bank  to  which  it  was 
sent  for  collection  surrendered  it  to  the  drawer  without  remitting  the 
funds,  and  notice  was  promptly  given  to  the  payee  so  that  he  might  have 
protected  himself  had  he  seen  fit  to  do  so. 

[See  note  on  this  question  beginning  on  page  618.] 


Payment  —  eflfect  of  check. 

2.  The  giving  and  acceptence  of  a 
check  does  not  operate  as  the  payment 
of  the  debt  upon  which  it  is  to  be  ap- 
plied in  the  absence  of  an  understand- 
ing by  the  parties  that  it  shall  have 
that  effect. 

[See  21  R.  C.  L.  60.] 


—when  check  payment. 

18.  To  render  a  check  payment  of  the 
debt  upon  which  it  Is  to  be  applied 
the  drawer  must  have  the  funds  to  his 
credit  in  the  bank,  upon  which  it  is 
drawn  and  the  bank  must  be  in  a  posi- 
tion to  pay  the  check  on  demand. 

[See  21  R.  C.  L.  60,  61.] 
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—  inability  of  bank  to  pay  —  effect. 

4.  A  check  upon  a  bank  which  is 
not  in  a  position  to  pay  it  is  not  a  sat- 
isfaction of  the  debt  for  which  it  was 
given. 

[See  21  R.  G.  L.  61.] 
Bank  —  dnty  in  collection  of  check. 

5.  A  bank  in  which  a  check  on 
another  bank  is  deposited  for  credit 
is  charged  merely  with  the  use  of  due 
diligence  for  its  collection  and  due 
care  in  its  selection  of  an  agency  for 
that  purpose. 

[See  3  R.  C.  L.  610,  626.] 

—  negligence  —  sending  to  drawee. 

6.  A  bank  undertaking  the  collection 
of  a  check  is  not  negligent  in  sending 
it  to  the  drawee  if  it  is  the  only  bank 
at  the  place  of  payment. 

[See  3  R.  C.  L.  627.] 

—  obligation  apon  failure  of  collec- 
tion. 

7.  A  bank,  after  undertaking  the 
collection  of  a  check  in  the  usual  way 
and  notifying  the  owner  that  it  could 


not  be  collected  is  not  bound  to  resort 

to  extraordinary  methods. 
[See  8  R.  C.  L.  613.] 

Check  —  right  of  action  upon — neces- 
sity of  possession. 

8.  Physical  possession  of  a  check  by 
the  payee  is  not  essential  to  enable  tt 
to  maintain  an  action  against  the 
drawer  if  the  check  was  surrendered 
to  the  drawer  by  the  bank  on  which 
it  was  drawn  without  remitting  Mui 
proceeds  to  the  payee. 

[See  5  R.  C.  L.  680.] 
Payment  —  by  check  —  surrender  to 
drawer. 

9.  The  drawee's  marking  a  check  as 
paid  and  surrendering  it  to  the  drawer 
does  not  constitute  payment  if  the 
drawee  failed  to  remit  the  proceeds. 

[See  21  R.  C.  L.  60,  61.] 
Appeal  —  findings  of  fact —  conclu- 
siveness. 

10.  The  appellate  court  will  not 
overrule  findings  of  fact  which  it  can- 
not say  there  was  no  warrant  for. 

[See  2  R.  C.  L.  203.] 


Error  to  the  Court  of  Civil  Appeals  for  the  Second  Supreme  Judicial 
District  to  review  a  judgment  reversing  a  judgnaent  of  the  District  Court 
for  Tarrant  County  (Buck,  J.)  in  favor  of  defendant  bank,  cross  com- 
plainant, and  affirming  a  judgment  in  favor  of  the  City  National  Bank, 
cross  defendant,  in  an  action  brought  to  recover  a  balance  alleged  to  be 
due  on  a  certain  check.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Wray  &  Mayer  for  plaintiff     forwarded  the  check  to  it  for  coUec- 


in  error. 

Messrs.  Capps,  Cantey,  Hanger,  & 
Short,  Theodore  Mack,  and  Cockrell  & 
Gray  for  defendants  in  error. 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  Sagerton  Hardware  &  Furni- 
ture Company,  of  Sagerton,  Texas, 
owing  the  Gamer  Company,  of  Fort 
Worth,  for  a  bill  of  merchandise,  on 
October  23,  1907,  gave  the  latter  its 
check  for  $1,435.88,  drawn  upon  the 
First  Bank  of  Sagerton.  The  check 
was  currently  deposited  to  its  credit 
by  the  Gamer  Company  with  the 
Waggoner  Bank  &  Trust  Company, 
of  Fort  Worth,  the  bank  with  which 
it  did  business.  The  latter,  as  wbs 
its  custom,  forwarded  the  check  for 
collection  to  its  correspondent  bank 
at  Dallas,  the  City  National  Bank, 
llie  First  Bank  being  the  only  bank 
at  Sagerton,  the  City  National  Bank 


tion  and  remittance.  Instead  of  re- 
mitting as  instructed,  the  First 
Bank  on  receipt  of  the  check  on  Oc- 
tober 29  marked  it  as  paid,  and 
credited  the  City  National  Bank 
with  the  amount.  The  First  Bank 
was  badly  involved  at  the  time  and 
insolvent.  It  went  into  bankruptcy 
about  the  4th  of  December  follow- 
ing. The  trial  court  found,  how- 
ever, that  if,  prior  to  November 
10th,  the  check  had  been  presented 
at  the  counter  of  the  bank  and  pay- 
ment in  that  way  demanded,  the 
bank  would  have  had  the  money 
with  which  tp  pay  it. 

Not  receiving  remittance  for  the 
check,  the  City  National  Bank, 
about  November  1st,  telephoned  the 
First  Bank  of  Sagerton  in  inquiry 
concerning  its  disposition  of  the 
matter,  and  was  told  that  while  it 
had  canceled  the  check  as  paid  and 
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it  to   the   Hardware    had  arranged  with  the  bank  for  its 


surrendered 

<k>mpany,  the  drawer,  it  could  not 
remit  for  it.  The  First  Bank  had  in 
fact,  on  October  80th,  surrendered 
the  check  as  canceled  to  the  Hard« 
ware  Company.  Thereupon  the  City 
National  Bank  advised  the  Waggoner 
Bank  &  Trust  Company  of  the  Sag- 
erton  bank's  failure  to  remit  for  the 
check.  On  receiving  the  advice,  the 
Waggoner  Bank  &  Trust  Company, 
on  November  4th,  charged  back  the 
-check  to  the  account  of  the  Gamer 
Company,  and  advised  the  latter 
that  the  pasrment  of  the  check  had 
been  refused,  but  the  cheek  had  not 
"been  returned  to  it.  The  Waggoner 
Bank  &  Trust  Company  apparently 
made  no  effort  to  obtain  the  return 
of  the  check.  A  few  days  later  it 
advised  the  Gamer  Company  that  it 
was  expecting  to  receive  it.  It  did 
not  obtain  the  check,  nor  did  the 
Gamer  Company  secure  ite  return. 
On  behalf  of  the  City  National  Bank 
it  was  testified  that  it  made  no  ef- 
fort to  obtain  the  check  because  of 
the  advice  of  the  First  Bank  of  Sag- 
erton  that  the  check  had  been  by  it 
canceled  and  surrendered  to  the 
drawer. 

The  City  National  Bank  had  been 
sending  checks  to  the  First  Bank  of 
Sagerton  for  collection  ever  since 
the  latter  opened  for  business — 
some  months  prior  to  this  trans- 
action. It  had  been  its  custom  to 
make  collections  of  checks  on  that 
hank  only  by  that  means.  On  ac- 
count of  the  latter's  high  rate  of 
exchange,  it  at  one  time  had  tried  to 
have  an  express  company  handle 
checks  for  collection  there,  but  the 
express  company  had  refused.  It 
does  not  appear  that  either  the  Wag- 
goner Bank  &  Trust  Company  or  the 
City  National  Bank,  in  undertaking 
the  collection  of  the  check,  had  any 
reason  to  apprehend  that  the  First 
Bank  of  Sagerton  would  not  remit 
for  it  in  accordance  with  the  City 
National  Bank's  instruction.  The 
drawer  of  the  check,  the  Hardware 
Company,  did  not  have  the  amount 
«f  t^  check  to  its  credit  in  the  First 
Bank  whrai  it  gave  the  check,  but  it 


payment.  No  question  was  made  in 
the  case  as  to  the  reliability  of  the 
City  National  Bank. 

The  suit  was  by  the  Gamer  Com- 
pany against  the  Sagerton  Hard- 
ware &  Furniture  Company,  the 
Waggoner  Bank  &  Trust  Company, 
and  the  City  National  Bank.  In  the 
pleading,  the  liability  of  the  City 
National  Bank  was  rested  upon  its 
having  surrendered  the  check  to  the 
First  Bank  of  Sagerton.  The  liabil- 
ity of  the  Waggoner  Bank  &  Trust 
Company  was  predicated  upon  its 
surrender  of  the  check  and  having 
in  effect  collected  it  by  receiving 
credit  for  it  from  its  correspondent 
bank.  If  mistaken  as  to  the  liability 
of  the  defendant  banks,  plaintiff 
sought  judgment  against  the  Sager- 
ton Hardware  &  Furniture  Com- 
pany upon  its  original  liability  for 
the  merchandise. 

The  trial  was  before  the  court. 
Judgment  was  rendered  in  favor  of 
both  banks,  but  for  the  Gamer  Com- 
pany against  the  Sagerton  Hard- 
ware &  Furniture  Company  in  the 
amount  of  the  check,  less  certain 
credits  realized  from  the  bankrupt 
estate  of  the  First  Bank. 

The  court  found  that  neither  of 
the  banks  was  negligent  in  ite  hand- 
ling of  the  check,  nor  in  failing  to 
collect  it  or  obtain  ite  return. 

On  the  appeal  of  the  Gamer  Com- 
pany and  the  Sagerton  Hardware 
&  Furniture  Company,  the  honor- 
able court  of  civil  appeals  reversed 
the  trial  court's  judgment  and  ren- 
dered judgment  in  favor  of  the 
Sagerton  Hardware  &  Furniture 
Company,  and  for  the  Gamer  Com- 
pany against  the  Waggoner  Bank  & 
Trust  Company  in  the  amount  of  the 
check  less  the  credits  referred  to, 
holding  also  that  the  Waggoner 
Bank  &  Trust  Company  should  re- 
cover nothing  over  against  the  City 
National  Bank  on  its  cross  action. 
—  Tex.  Civ.  App.  — ,  166  S.  W.  428. 
The  Waggoner  Bank  &  Trust  Com- 
pany alone  applied  to  this  court  for 
a  reversal  of  this  judgment. 

We  referred  the  case  to  the  corn- 
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mission  of  appeals  for  its  examina- 
tion and  report.  Section  6  of  the 
commission  was  of  the  opinion,  and 
so  reported,  that  the  Gamer  Com- 
pany was  clearly  not  entitled  to  any 
recovery  against  the  Sagerton  Hard- 
ware &  Furniture  Company;  and 
that  the  Waggoner  Bank  &  Trust 
Company  was  liable  because,  after 
learning  that  the  First  Bank  had  not 
paid  the  check,  it  did  not  report  the 
facts  to  the  Gamer  Company,  and 
failed  to  make  any  further  effort  to 
collect  the  check.  It  relied  upon 
First  Nat.  Bank  v.  City  Nat.  Bank, 
106  Tex.  297,  L.R.A.1918E,  336, 166 
S.  W.  689,  for  its  holding. 

We  did  not  agree  with  the  conclu- 
sions of  the  commission  of  appeals, 
and  accordingly  set  the  case  down 
for  argument. 

There  is  nothing  in  the  record  to 
indicate  that  the  Gamer  Company 
agreed  with  the  Sagerton  Hardware 
&  Furniture  Company  to  accept  the 
check  in  payment  of  its  debt  against 
the  latter  company. 

JfciS^kr*'*"*    ^^  ^^^  absence  of 
such      an      under- 
standing, the  giving  of  the  check 
did  not  operate  as  a  payment  of  the 
debt.    For  a  check  to  have  the  effect 
of      payment,     the 
ZS^^eju^""^        drawer   must  have 
■  the    funds    to    his 

credit  in  the  bank  upon  which  it  is 
drawn,  and  the  bank  must  be  in 
position  to  pay  the  check  on  demand. 
The  receipt  of  a  check  is  not  pay- 
ment for  the  debt  for  which  it  is  de- 
livered, if  there  is  no  laches  on  the 
part  of  the  holder.  Daniel,  Neg. 
Inst.  §  1628.  Here,  there  was  no 
laches.  The  bank  upon  which  the 
check  was  drawn  did  not  pay  it,  and 
evidently  had  no  intention  of  pay- 
ing it.  It  reported  to  the  City  Na- 
tional Bank  that  it  could  not  remit 
for  it.  This  was  equivalent  to  say- 
ing that  it  could  not  pay  it.  A  bank 
which  confesses  its  ini^ility  to  pay 
in  a  customary  method  cannot  be 
said  to  be  in  position  to  pay.    A 

-inabllltr  -f  ^^^     f^"^^     ^<?5   » 

kMk  to  VKT-  debt  upon  such  a 
•fleet.  Yiank,    and     whose 

payment  by  the  bank  is  so  refused. 


is  not  a  satisfaction  of  the  debt- 
The  bank  appropriated  the  check;, 
instead  of  paying  it.  With  this  true, 
the  Hardware  Company  could  not 
claim  that  by  means  of  the  check  it 
had  paid  its  debt  to  the  Gamer  Com- 
pany. 

The  Gamer  Company  is  not  com- 
plaining here  of  the  favorable  judg- 
ment for  the  Hardware  Company 
rendered  by  the  court  of  civil  ap- 
peals; and  the  determination  of  ita 
liability  for  the  original  debt  is  ma- 
terial only  in  its  bearing  upon  the 
liability  of  the  Waggoner  Bank  & 
Trust  Company. 

The  Waggoner  Bank  was  under 
no  absolute  obligation  to  collect  the 
check.    The   duty  it  was  charged 

with  was  to  use  due    Bank-duty  In 

diligence  for  its  col-  ««iieetioB  ot 
lection  and  due  care  "■'***'• 
in  its  selection  of  an  agency  for  the 
purpose.    It  forwarded  the  check  in 
accord  with  business  custom  to  its 
correspondent  at  Dallas,  a  reputable 
and  reliable  bank.    Its  correspond- 
ent, in  keeping  with  its  custom  and 
having  no  reason  to.  apprehend  that 
by  the  means  adopted  the    check 
would  not  be  duly  remitted  for,  sent 
it  for  coilection  to  the  drawee  bank. 
It  was  the  only  bank  at  the  place  of 
payment.    Under  this  condition,  the 
Gamer  Company  had  no  right  to 
expect  that  a  different  means  of  col- 
lection would  be  used,  or  to  require 
a    different    method.     The    corre- 
spondent bank  was  not   guilty  of 
negligence,      under  _..^„^,„^ 
the    circumstances,  aendinv  to 
in  sending  the  check  «'•"*«■• 
for  collection  to  the  drawee  bank. 
First  Nat.  Bank  v.  City  Nat.  Bank, 
supra. 

We  fail  to  perceive  upon   what 
theory  the  conduct  of  the  Waggoner 
Bank,  after  learning  that  the  check 
had  not  been  remitted  for  to  its 
correspondent  bank,  can  be  h^d  to 
have  been  negligent  _„^„..„,, 
as  a  matter  of  law.  won  tntinre  •< 
The     decision     in  ""»«•"»-• 
First  Nat  Bank  v.  City  Nat.  Bank 
furnishes  no  authority  for  such  & 
holding.    There,  the  Stockyards  Na- 
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tional  Bank  forwarded  a  check  to 
the  drawee  bank  for  collection  and 
returns,  with  instructions,  to  pro- 
test if  not  paid.  It  received  no  re- 
turns or  notice  of  protest.  More 
than  a  month  elapsed,  during  which 
time  it  made  no  effort  whatever  to 
ascertain  whether  the  check  had 
been  paid  or  to  obtain  remittance 
for  it  if  paid.  It  did  nothing;  but 
ignored  the  transaction  entirely  aft- 
er sending  the  check  for  collection, 
leaving  the  bank  from  which  it  had 
received  the  check,  and  in  conse- 
quence, the  original  holder,  under 
the  belief  that  the  check  had  been 
duly  paid  by  the  drawee  bank,  and 
giving  neither  an  opportunity  for 
self-protection.  We  held  that  its 
conduct  was  negligent  as  it  dear^ 
was. 

There  is  presented  here  no  such 
state  of  facts.  The  forwarding 
agency  u§ed  by  the  Waggoner  Bank 
promptly  made  inquiry  of  the 
drawee  bank  when  it  failed  to  duly 
receive  a  remittance  for  the  check. 
Upon  then  learning  that  the  drawee 
bank  could  not  remit  for  the  check, 
it  promptly  so  notified  the  Waggon- 
er Bank,  and  the  latter,  in  turn, 
promptly  notified  the  Gamer  Com- 
pany of  its  nonpayment.  The 
Waggoner  Bank  had  endeavored  to 
collect  the  check  in  a  customary 
business  way.  It  was  not  obliged, 
under  the  facts,  to  use  an  extraordi- 
nary method.  It  was  not  able  to 
make  the  collection,  but  through  no 
negligence  of  its  own  or  its  corre- 
spondent, and  only  because  the 
drawee  bank  had  failed  to  make  pay- 
ment. It  promptly  notified  the 
owner  of  the  dieck  of  its  nonpay- 
ment. This,  we  think,  fully  ap- 
prised the  Gamer  Company  of  the 
situation  and  afforded  it  opportu- 
nity to  take  for  its  protection  such 
steps  as  it  desired,  either  against 
the  drawee  bank  or  the  Hardware 
Company,  the  drawer  of  the  check. 
If  this  action  did  not  terminate  the 
duty  in  the  premises  of  the  Waggon- 
er Bank,  save  possibly  as-  to  obtain- 
ing the  return  of  the  check,  it  was 


suflScient  to  warrant  the  trial  court's 
finding  substantially  to  that  effect. 
A  bank  is  not  an  ordinary  collection 
agency.  After  it  once  presents  a 
chedc  for  paym^it  to  the  drawee 
bank  and  payment  is  refused,  it  is 
under  no  absolute  duty,  in  the  ab- 
sence of  a  special  undertaking,  to 
thereafter  make  repeated  present- 
ments of  the  check.  Its  ordinary 
duty,  in  the  absence  of  instruction 
to  protest,  is  only  to  promptly  notify 
the  owner  of  the  check  of  its  dis- 
honor, return  him  the  check,  and 
leave  him  to  his  own  methods  for 
his  protection.  This  the  Waggoner 
Bank  did,  except  as  to  returning  the 
check. 

The  check  was  not  returned  by  it 
because  it  did  not  regain  its  posses- 
sion. While  making  no  pasmient  of 
the  check,  the  drawee  bank  marked 
it  paid  on  the  day  of  its  receipt,  and 
on  the  next  day  surrendered  it  as  a 
canceled  check  to  the  drawa*.  For 
that  reason  the  City  National  Bank 
did  not  obtain  its  return  said  failed 
to  return  it  to  the  Waggoner  Bank. 
The  physical  pos- 
session of  the  check,  -  ^rJiTn^^^J" 
under  the  facts,  was  «S:::li',S„T' 
not  .absolutely  es- 
sential to  the  Gamer  Company  in 
order  for  it  to  obtain  payment  from 
the  Hardware  Company,  or  the 
First  Bank  if  it  could  do  so,  or  fof 
it  to  proceed  against  them  because 
of  its  nonpayment  had  it  seen  fit 
to  pursue  such  a  course.  It  received 
prompt  notice  that  the  check  had  not 
been  paid.  That  was  the  important 
fact  in  the  situation;  and  its  being 
promptly  brought  to  the  knowledge 
of  the  Gamer  Company  was  suffi- 
cient to  enable  it  to  itself  take  ac- 
tion in  its  own  behalf.  For  this 
reason  it  is  our  opinion  that  a  mere 
failure  by  the  Waggoner  Bank  to 
obtain  the  return 
of  the  check  did 
not  charge  it  with 
negligence  as  a  mat- 
ter of  law. 

It  is  urged  that 
Bank    in    omitting 


Bankp-nonpar- 
mciit  ol  check.— 
tatlnre  to  retnra 
to  payee— 11a- 
btlltr. 

the  Waggoner 
to   advise   the 


Gamer  Company  that  the  drawee 


Digitized  by 


Google 


618 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


bank  had  marked  the  check  as  paid, 
but  had  not  remitted  for  it,  and  in 
stating  that  the  check  had  not  been 
paid,  failed  to  state  the  real  facts. 

]!^arking  the  check 
oS^X^^  as  paid  was  not  pay- 
dMw/r*"  ™ent  of  the  check. 

It  was,  in  truth,  not 
paid.  In  so  notifying  the  Gamer 
Company,  we  think  the  Waggoner 
Bank  stated  the  substantial  fact. 
In  our  view  the  case  is  one  of 
fact.  The  trial  court  found  that  the 
Waggoner  Bank  was  not  guilty  of 


negligence.    It  cannot  be  said  that 
there  was  no  war-  ^ppeai- 
rant  for  the  finding,  «ndiii»ii  of  fast— 
and    we    therefore  «-«—'—"•• 
decline  to  overturn  it. 

The  judgment  of  the  Court  of 
Civil  Appeals  as  to  the  Waggoner 
Bank  &  Trust  Company  is  reversed, 
and  the  judgment  of  the  District 
Court  denying  the  Gamer  Company- 
recovery  against  it  is  affirmed.  In. 
other  respects  the  judgment  of  the 
Court  of  Civil  Appeals  is  affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Dnty  of  bank  taldnar  biD  or  note  for  coDectlon  to  aee  that  it  it  returned  If  not 


The  liability  of  a  bank  which  has 
undertaken  the  collection  of  commer- 
cial paper,  for  failure  to  return  the 
paper,  has  usually  arisen  in  cases  in 
which  the  paper  has  been  lost.  In 
most  such  cases  the  liability  is  pred- 
icated upon  negligence.  It  is  ordina- 
rily held  that  if  a  bank  which  has 
undertaken  the  collection  of  commer- 
cial paper  has  lost  the  same  by  reason 
of  its  negligence,  or  has  been  negligent 
in  failing  to  discover  the  loss,  and 
notify  its  principal,  it  is  liable  there- 
for to  its  principal.  First  Nat.  Bank 
v.  First  Nat  Bank  (1878)  4  Dill.  290, 
Fed.  Cas.  No.  4,810;  German  Nat.  Bank 
v.  Bums  (1889)  12  Colo.  539,  13  Am. 
St.  Rep.  247,  21  Pac.  714  (certificate 
of  deposit) ;  Spooner  v.  Bank  of  Don- 
aldsonville  (1915)  144  Ga.  745,  87  S. 
£.  1062  (check);  Wakem  v.  Colonial 
Trust  &  Sav.  Bank  (1916)  195  III.  App. 
SO;  National  Revere  Bank  v.  National 
Bank  (1902)  172  N.  Y.  102,  65  N.  E. 
799;  Shipsey  v.  Bowery  Nat.  Bank 
(1875)  59  N.  Y.  485;  American  Nat. 
Bank  v.  Savannah  Trust  Co.  (1916) 
172  N.  C.  844,  90  S.  E.  302,  s.  c.  on 
second  appeal  (1919)  —  N.  C.  — ,  98 
S.  E.  595;  Moldawer  v.  Trust  Go.  of 
N.  A.  (1914)  57  Pa.  Super.  Ct.  66,  s.  c. 
on  second  appeal  (1915)  59  Fa.  Super. 
Ct.  155.  It  is,  of  course,  true  that 
there  must  be  damage  or  loss  to  the 
principal  which  is  the  proximate  re- 
sult of  the  bank's  negligence. 

It  is  not  negligence  for  the  bank 


undertaking  the  collection  to  employ 
the  United  States  mail  to  forward  the 
paper.  Shipsey  v.  Bowery  Nat.  Bank 
(1875)  69  N.  Y.  485. 

A  bank  which  has  received  for  col- 
lection a  note  which,  on  its  face,  pur- 
ports to  be  payable  at  the  "Bank  of 
Kent,  Kent,  New  York,"  without  any 
other  instructions  as  to  the  postofflce 
address  of  the  bank  at  Kent,  is  not 
negligent  in  forwarding  it  in  a  letter 
addressed  to  the  Bank  of  Kent,  at 
Kent,  New  York,  and  is  not,  therefore,, 
liable  if  the  note  fails  to  reach  its 
destination.  Chapman  v.  Union  Bank 
(1864)  32  How.  Pr.   (N.  Y.)  95. 

A  banker  undertaking  the  collection 
of  a  note,  who  forwarded  the  same  to 
a  foreign  country  by  mail  with  the 
sanction  of  the  owner  of  the  note,  was 
held  not  liable  for  its  loss  in  Jacob- 
sohn  V.  Belmont  (1860)  7  Bosw.  (N. 
Y.)  14. 

The  question  of  negligence  in  send- 
ing a  check  directly  to  the  drawee 
bank  is  not  within  the  scope  of  this 
note.  There  are  a  number  of  cases 
passing  upon  this  question.  In  Pink- 
ney  v.  Kanawha  Valley  Bank  (1910) 

68  W.  Va.  264,  32  L.R.A.(N.S.)   987,. 

69  S.  E.  1012,  Ann.  Cas.  1912B,  115.  & 
case  passing  upon  this  question,  a 
point  is  made  of  the  fact  that  control 
of  the  check  was  lost  to  the  collecting 
bank,  and  the  bank's  principal  was  al- 
lowed to  recover  the  full  amount  of 
the  check  in  an  action  of  assumpsit  up- 
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en  the  common  counts  as  for  recovery 
had  and  received. 

It  is  negligence  for  a  collecting  bank 
which  has  forwarded  paper  in  the 
course  of  collection,  to  fail  for  an  un- 
reasonable tiqie  to  make  inquiry  in 
regard  thereto,  where  no  word  is  re- 
ceived therefrom.    Thus,  the  bank  in 
Shipsey  v.  Bowery  Nat.  Bank  (1876) 
69  N.  Y.  486,  was  held  negligent  where, 
in  the  ordinary  course,  it  should  have 
received  an   acknowledgment  of  the 
check  from  the  bank  to  which  it  was 
sent  on  the  4th  of  the  month,  but  did 
not  receive  such  acknowledgment,  and 
did  not  discover  the  loss  until  the  16th 
of  the  month,  and  did  not  notify  its 
principal  until  two  days  later.    Fail- 
ure  to   make   inquiry   for   a   month 
n^ere,  in  the  ordinary  course  of  mail, 
the  draft  would  reach  the  bank  to 
which  it  was  sent  the  day  after  it  had 
been  sent,  is  negligence.     American 
Nat.    Bank   v.    Savannah    Trust    Co. 
(1916)  172  N.  C.  844,  90  S.  E.  302.    It 
seems  that  some  time  expired  before 
the  principal  of  the  collecting  bank  was 
notified  of  the  loss,  as,  in  a  second  ap- 
peal of  the  case  reported  in  (1919). — 
N.  a  — .  98  S.  E.  696,  it  is  stated  that 
the  principal  was  not  notified  for  forty 
days,  and  that  the  drawer  of  the  check 
had  in  the  meantime  become  insolvent. 
A  failure  to  inquire  for  about  a  month 
as  to  the  status  of  a  check  sent  to  the 
drawee  bank  was  held  to  be  negligence 
in  Hobart  Nat.  Bank  v.  McMurrough 
(1909)  24  Okla.  210,  108  Pac.  601.  and 
the  collecting  bank  liable  therefor, 
where  it  had  credited  its  principal 
with  the  amount  of  the  check,  and  be- 
come a  holder  for  value  thereof.    It 
seems  that  the  check  remained  in  the 
possession  of  the  drawee  bank,  and 
was  not  lost.    In  First  Nat.  Bank  v. 
First  Nat.  Bank   (1878)   4  Dill.  290, 
Fed.  Cas.  No.  4,810,  the  draft  involved 
was  sent  so  that  it  would  have  been 
received  at  the  latest  on  the  14th  of 
one  month;  the  collecting  bank  made 
BO  inquiry  prior  to  the  9th  of  the  fol- 
lowing month,  but  assumed  that  it  had 
been  received  and  credited  until  the 
latter  date,  when,  on  receiving  the 
monthly  statement  or  account  current 
from  the  bank  to  which  it  was  sent, 
it  learned  that  the  draft  was  not  cred- 


ited, whereupon  inquiry  was  made. 
This  was  held  to  be  an  unreasonable 
time  to  wait  before  making  inquiry. 
The  collecting  bank  attempted  to  show 
a  custom  to  rely  on  the  monthly  state- 
ment, but  it  is  held  that  such  custom 
was  not  made  out. 

It  is  negligence  for  a  bank  which 
has  undertaken  the  collection  of  a 
note  which  has  been  lost  by  a  notary 
public  in  whose  custody  the  note  was 
placed  for  protest,  to  fail  to  notify  the 
owner  for  about  ten  days.  Moldawer 
V.  Trust  Co.  of  N.  A.  (1914)  57  Pa. 
Super.  Ct.  56,  s.  c.  on  subsequent  ap- 
peal in  (1916)  69  Pa.  Super.  Ct.  165. 

In  Wakem  v.  Colonial  Trust  &  Sav. 
Bank  (1915)  195  IlL  App.  30,  where  a 
note  had  been  delivered  by  the  bank 
undertaking  its  collection  to  an  in- 
dorser,  and  had  thus  been  lost,  it  is 
stated  that  where  no  authority  is  given 
to  a  bank  to  deliver  a  note  to  an  in- 
dorser  for  collection,  such  unauthor- 
ized act  on  the  part  of  the  bank  con- 
stitutes negligence. 

A  collecting  bank  was  held  liable  in 
National  Revere  Bank  v.  National 
Bank  (1902)  172  N.  Y.  102,  64  N.  E. 
799,  where  it  never  returned  the  draft 
sent  it  for  collection  or  fixed  the  liabil- 
ity of  an  indorser  thereon  by  protest. 
In  this  case  the  drafts  were  sent  to 
the  bank  on  which  they  were  drawn  by 
the  collecting  bank,  and  drafts  on  the 
collecting  bank  were  returned  by  the 
bank  upon  which  the  original  drafts 
were  drawn.  The  drafts  thus  received 
were  protested  by  the  collecting  bank 
and  forwarded  to  its  principal,  but  no 
attempt  was  made  to  secure  the  orig- 
inal drafts  nor  protest  them  so  as  to 
charge  an  indorser  thereon.  The 
court  states  that  in  whatever  way  the 
transaction  is  viewed  it  is  impossible 
to  avoid  the  conclusion  that  the  de- 
livery of  the  paper  by  the  plaintiff  to 
the  defendant  for  collection  Imposed 
upon  the  latter  obligations  and  duties 
that  it  has  failed  to  discharge. 

In  Aebi  v.  Bank  of  Evansville 
(1905)  124  Wia.  73,  68  L.R.A.  964,  109 
Am.  St.  Rep.  925,  102  N.  W.  829,  a 
bank  which  had  accepted  a  check  on 
deposit  with  the  depositor's  indorse- 
ment was  held  to  have  discharged  the 
indorser   from    liability   thereon    by 
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failing  to  notify  him  of  its  nonpay- 
ment for  nearly  a  month,  notwith- 
standing it  was  lost  in  the  mail  when 
forwarded  for  collection,  and  the  bank 
waited  in  the  hope  that  it  would  reach 
its  destination. 
°  It  has  been  held  that  the  loss  in 
the  mail  of  a  check  forwarded  by  a 
bank  for  collection  after  crediting  it 
as  money  to  the  account  of  the  depos- 
itor upon  his  unrestricted  indorsement 
falls  upon  the  bank  unless  it  takes 
steps  to  charge  him  as  indorser. 
Heinrich  v.  First  Nat  Bank  (1916) 
219  N.  Y.  1,  L.R.A.1917A,  655,  113  N. 
E.  531. 

A  question  as  to  the  duty  of  the 
bank  to  return  the  check  has  arisen. 
It  seems  that  there  is  no  absolute  duty 
on  the  bank  to  return  commercial  pa- 
per taken  for  collection.  A  bank  tak- 
ing a  check  for  collection  does  not 
make  the  check  its  own  because,  after 
dishonor,  it  fails  to  return  it  to  its 
owner  when  the  check  is  in  the  hands 
of  the  receiver  in  bankruptcy  of  the 
bank  on  which  it  was  drawn.  Hen- 
dricks V.  Jefferson  County  Sav.  Bank 
(1907)  133  Ala.  636,  14  L.R.A.(N.S.) 
686,  46  So.  136. 

It  has  been  stated  that  failure  to 
return  the  paper  or  its  proceeds  makes 
out  a  prima  facie  case  of  negligence. 
Thus  in  Davis  v.  First  Nat.  Bank 
(1897)  118  Cal.  600,  50  Pac.  666,  where 
the  court  had  instructed  the  jury 
that,  "if  through  the  negligence  and 
fault  of  the  defendant  the  defend- 
ant has  never  returned  to  the  plain- 
tiff the  draft  handed  to  it  nor  the 
proceeds  thereof,  the  plaintiff  has 
made  out  a  prima  facie  case  of  negli- 
gence against  the  defendant,"  it  is 
stated  by  the  supreme  court  that  the 
instruction  was,  "however,  only  a 
truism  and  did  not  aid  the  jury  in 
reaching  a  verdict.  The  court  should 
have  instioicted  them  with  reference 
to  the  evidence  in  the  case,  and  wheth- 
er, if  any  of  the  facts  claimed  thereby 
were  established,  they  would  consti- 
tute such  negligence  on  the  part  of  the 
defendant  as  would  render  it  liable." 

There  is  a  statement  in  one  case 
indicating  that  there  is  an  absolute 
duty  to  return  paper  taken  for  col- 
lection or  account  for  its  proceeds.   In 


McClure  v.  D.  M.  Osborne  &  Co.  (1^9) 
86  III.  App.  465,  where  it  appeared  that 
a  note  sent  to  a  bank  for  collection 
had  been  paid  by  the  maker  to  one  who 
had  possession  of  the  note,  but  whose 
identity  is  not  disclose^,  the  coart,  in 
allowing  the  owner  of  the  note  to  re> 
cover  against  the  bank,  states  that 
"when  a  banker  receives  a  note  for  col- 
lection he  is  bound  to  return  it  or  to 
account  for  the  amount  of  its  pro- 
ceeds." 

It  is  stated  in  Harris  v.  National 
Reserve  Bank  (1912)  182  N.  Y.  Supi^. 
794,  that  a  bank  which  undertakes  the 
collection  of  a  note  which  it  has  cred- 
ited to  a  customer's  account  has  no 
right,  if  it  negligently  fails  to  return 
the  note  to  the  customer  at  his  known 
address,  and  deprives  him  of  his  right 
to  the  note,  to  charge  back  the  amount 
thereof  to  the  customer's  account  to- 
gether with  protest  fees,  but  it  is  held 
in  this  case  that  a  partnership  of 
which  the  customer  was  a  member  ac- 
tually received  the  note  and  collected 
it,  and,  therefore,  the  bank  was  justi- 
fied in  taking  the  action  above  indi- 
cated. 

The  question  as  to  the  duty  to  re- 
turn commercial  paper  taken  for  col- 
lection did  not  arise  in  Western  Brass 
Mfg.  Co.  v.  Maverick  (1893)  4  Tex. 
Civ.  App.  535,  23  S.  W.  728,  but  the 
facts  of  that  case  are  similar  to  those 
in  the  reported  case  (Waggoner  Bank 
&  T.  Co.  v.  Games  (3o.  ante,  613).  In 
the  former  case,  a  draft  drawn  on  an 
individual  in  favor  of  a  bank  was  sent 
to  the  bank  for  collection,  the  bank 
presented  the  paper  to  the  drawee,  and 
received  from  him  a  check,  whereupon 
the  bank  collector  stamped  the  draft 
"Paid"  and  surrendered  it  to  the 
drawee.  Upon  return  to  the  bank,  and 
the  discovery  that  the  drawer  of  the 
check  had  no  funds,  the  check  was  re- 
turned to  him  and  the  draft  demanded, 
but  he  refused  to  surrender  it.  In  an 
action  by  the  drawer  of  the  draft 
against  the  bank,  recovery  was  denied 
on  the  theory  that  the  check  of  the 
drawee  had  not  been  taken  in  payment, 
therefore  the  drawer  of  the  draft  was 
not  in  any  worse  position  than  he  was 
before,  but  might  recover  against  the 
drawee  of  the  draft.  W.  A.  E. 
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GLADIE  in.  LARSON,  Admrx.,^tc.,  of  B.  F.  Richardson,  Deceased,  Appt., 

V. 

J.  L.  ANDERSON,  Respt 

Waafctadton  Supreme  Court  (Dept.  No.  1)  — August  7,  1010. 
(—  Wash.  — >  182  Pac.  957.) 

Costs  —  several  actions  ag^ainst  joint  tort-feasors. 

1.  But  one  allowance  of  costs  can  be  made  in  several  actions  against 
joint  tort-feasors  under  a  statute  providing  that,  when  several  actions  are 
brought  for  one  cause  of  action  against  several  parties  who  might  have 
been  joined  as  defendants  in  the  same  action,  no  costs  shall  be  allowed  to 
plaintiff  in  more  than  one  action. 

[See  note  on  this  question  beginning  on  page  623.] 


Joint  debtors  —  satisfaction  of  judg- 
ment against  one  —  effect  against 
others. 

2.  The  acceptance  of  the  amount  of 
a  judgment  against  one  joint  tort- 
feasor satisfies  a  larger  judgment 
against  another,  even  though  the  ac- 
ceptance was  under  a  stipulation  that 


it  should  not  be  considered  as  a  re- 
lease against  the  other. 

[See  15  R.  C.  L.  830.] 
—  release  of  interest. 

8.  The  satisfaction  of  a  judgment 
against  one  joint  tort-feasor  releases 
the  interest  which  has  accrued  on  a 
judgment  against  the  other  joint  tort- 
feasor. 


Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  for  King  County 
(Jurey,  J.)  granting  defendant's  motion  to  require  plaintiff  to  cancel  and 
satisfy  a  judgment  against  him  in  toto  in  an  action  brought  for  the  con- 
version of  a  boat.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  P.  W.  WiHett  and  O.  L.  Wil-  Thompson  v.  Lassiter,  86  Ala.  686, 
lett,  for  appellant:  6  So.  83;  Guerry  v.  Ferryman,  2  Ga. 


Where  a  settlement  is  made  with  one 
of  the  joint  tort-feasors  for  the  full 
amount  of  damages,  it  does  not  release 
the  ottier  joint  tort-feasor  from  costs 
that  have  accrued  in  the  other  suit  at 
the  thne  of  such  settlement. 

Sherman  v.  Brett,  7  Wis.  139;  But- 
ler V.  Ashworth,  110  Cal,  614,  43  Pac. 
4,  386;  Clements  v.  Crawford,  1  Ala. 
5S1;  Savage  v.  Stevens,  128  Mass.  264; 
Livingston  v.  Bishop,  1  Johns.  290,  3 
Am.  Dec.  330;  Albright  v.  McTighe, 
49  Fed.  817;  Lovejoy  v.  Murray,  3 
Wall.  1,  10,  11,  18  L.  ed.  129,  131,  132; 
Chaffee  v.  United  States,  18  Wall.  616, 
538,  21  L.  ed.  908,  911;  Hawkins  v. 
Hatton,  10  S.  C.  L.  (1  Nott  &  M'C.)  318, 
9  Am-  Dec-  700;  Lord  v.  Tiffany,  98 
N-  y.  412,  50  Am.  Rep.  689;  Smith  v. 
Singleton,  27  S.  C.  L.  (2  McMuU.)  184, 
39  Am.  Dec.  122. 

Defendant  should  have  been  re- 
quired to  pay  the  interest,  less  the 
amoant  of  interest  paid  on  the  Hodge 
judgment,  before  plaintiff  was  re- 
quired to  satisfy  the  judgment. 


63;  Lumpkin  v.  Ferguson,  44  S.  C.  L. 
(10  Rich.)  424. 

Where  the  damages  have  been  K- 
quidated,  payment  of  the  smaller 
amounts  acts  only  as  payment  pro  tan- 
to  of  the  larger  amount. 

Guerry  v.  Ferryman,  2  Ga.  68; 
Lumpkin  v.  Ferguson  and  Thompson 
V.  Lassiter,  supra;  Bloss  v.  Plyraale, 
3  W.  Va.  393,  100  Am.  Dec.  752;  Ellis 
V.  EsBon,  60  Wis.  138,  36  Am.  Rep.  830, 
6  N.  W.  518;  Louisville  &  E.  Mail  Co. 
V.  Barnes,  117  Ky.  860,  64  L.R.A.  574. 
Ill  Am.  St.  Rep.  273,  79  S.  W.  261; 
McVey  v.  Manatt,  80  Iowa,  132,  45  N. 
W.  548;  Power  v.  Baker,  27  Fed.  396; 
Shainwald  v.  Lewis,  46  Fed.  839;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haber,  56  Kan. 
717,  44  Pac.  619;  Whittemore  v.  Judd 
Linseed  &  Sperm  Oil  Co.  124  N.  Y. 
565,  21  Am.  St.  Rep.  708,  27  N.  E.  244. 

Messrs.  Byers  &  Byers,  for  respond- 
ent: 

The  acceptance  of  money  in  satisfac- 
tion of  a  claim  against  one  joint  tort- 
feasor, even  with  the  reservation  that 
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it  is  not  to  be  considered  as  a  release 
of  another  joint  tort-feasor,  operates 
to  release  the  latter. 

Randall  v.  Gerrick,  93  Wash.  526, 
L.R.A.1918D,  179,  161  Pac.  357;  Abb  v. 
Northern  P.  R.  Co.  28  Wash.  428,  58 
L.R.A.  293,  92  Am.  St.  Rep.  864,  68 
Pac.  954;  McLeod  v.  Morrison,  66 
Wash.  686,  38  L.R.A.(N.S.)  783,  120 
Pac.  528;  Johnson  v.  Irvine  Lumber 
€o.  75  Wash.  544,  135  Pac.  217. 

Main,  J.,  delivered  the  opinion  -of 
the  court: 

Gladie  M.  Larson,  as  administra- 
trix of  the  estate  of  B.  F.  Richard- 
son, brought  an  action  against  the 
Anderson  Steamboat  Company,  a 
•corporation,  and  J.  L.  Anderson 
for  the  conversion  of  a  boat  known 
«s  The  City  of  Bothell.  The  action 
"was  tried  to  a  jury  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $2,350.  After  the 
verdict  was  entered  the  trial  court 
sustained  a  motion  for  judgment 
notwithstanding  the  verdict,  and  en- 
tered a  judgment  dismissing  the  ac- 
tion. From  this  action  an  appeal 
was  prosecuted,  which  resulted  in  a 
reversal  and  a  direction  that  judg- 
ment be  entered  upon  the  verdict. 
Larson  v.  Anderson,  97  Wash.  484, 
166  Pac.  774. 

While  that  action  was  pending 
and  before  it  went  to  final  judgment, 
Gladie  M.  Larson  as  administra- 
trix brought  another  action  against 
Bobert  T.  Hodge  as  sheriff  of  King 
county,  and  his  official  bondsmen, 
for  the  loss  of  the  same  boat.  This 
action  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintifif 
for  the  sum  of  $1,800.  An  appeal 
was  prosecuted  and  the  judgment 
was  affirmed.  Larson  v.  Hodge,  100 
Wash.  419,  171  Pac.  251,  After 
that  judgment  was  afBrmed  the 
plaintiff  was  paid  in  satisfaction 
thereof  the  sum  of  $1,800,  with  in- 
terest and  costs. 

Thereafter  J.  L.  Anderson,  one 
of  the  defendants  in  the  action  first 
referred  to,  moved  the  court  for  an 
order  to  require  the  plaintiff  to  can- 
cel and  satisfy  the  judgment  a^rainst 
him  in  toto.  An  order  was  entered 
as  requested  by  the  motion,  from 


which  order  this  appeal  is  prose- 
cuted. 

The  appellant,  the  plaintiff  in 
both  actions,  makes  the  contention 
that  the  court  was  in  error  in  re- 
quiring her  to  satisfy  the  cost  in- 
curred in  the  action  against  Ander- 
son, without  the  same  having  been 
paid. 

In  Larson  v.  Hodge,  supra,  refer- 
ring to  the  loss  of  the  boat  by  the 
plaintiff  and  the  part  that  the  sher- 
iff and  Anderson  respectively  had 
therein,  it  was  said :  "It  was  their 
joint  acts  that  deprived  plain- 
tiff of  the  boat,  and  they  thus 
became  joint  tort-feasors.  ...  It 
is  too  well  settled  to  need  citation 
of  authority  that  joint  tort-feasors 
may  be  sued  either  jointly  or  sever- 
ally, and  that  a  judgment  against 
one  is  not  a  bar  to  suit  against  an- 
other. While  plaintiff  can  have  but 
one  satisfaction  for  her  wrong,  yet, 
as  between  Anderson  and  the  sher- 
iff, neither  can  set  up  anything  less 
than  a  satisfaction  of  a  judgment 
against  the  other  as  a  bar  to  an  ac- 
tion." 

As  to  whether  Anderson  and  the 
sheriff  are  joint  tort-feasors  further 
inquiry  will  not  here  be  made,  but 
the  holding  in  the  case  against  the 
sheriff  when  it  was  here  on  appeal 
that  they  were  such  will  be  accept- 
ed. Since  they  were  joint  tort-feas- 
ors and  they  could  have  been 
sued  jointly  or  separately,  it  follows 
under  the  statute  (§  478,  Rem.  & 
Bal.  Code)  that  the  plaintiff  Mras 
entitled  to  costs  in  one  action  only. 
That    statute    pro-  ^ 

vides     that     when  aetioMV^ai^st 
several  actions  are  {"liSow!'*" 
brought     for     the 
same  cause  of  action,  against  sev- 
eral parties  "who  might  have  been 
joined  as  defendants  in  the  same 
action,  no  costs  or  disbursements 
shall  be  allowed  to  the  plaintiff  in 
more  than    one   of   sucn   actions, 
which  may  be  at  his  election,  if  the 
parties  proceeded   against   in   the 
other   actions   were,   at   the   com- 
mencement of  the  previous  action, 
openly  within  this  state."    In  this 
case  the  plaintiff,  by  accepting  the 
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costa  in  the  action  against  the  sher- 
iff, made  her  election  to  take  costs  in 
that  action. 

Another  contention  is  that  it  was 
•error  for  the  trial  court  to  require 
Hie  satisfaction  of  the  judgment 
against  Anderson  except  to  the  ex- 
tent of  $1,800,  or,  in  other  words, 
that  the  plaintiff  was  entitled  to  the 
-additional  sum  of  $550  before  she 
should  be  required  to  satisfy  the 
judgment  against  Anderson,  which 
was  the  excess  of  the  judgment  in 
that  case  over  the  amount  of  the 
judgment  in  the  case  against  the 
^eriff. 

It  is  claimed  that  the  receipt  of 
the  money  upon  the  judgment  in  the 
•case  against  the  sheriff  was  under 
an  agreement  or  understanding  be- 
tween the  parties  that  it  should 
operate  only  as  a  pro  tanto  satisfac- 
tion of  the  judgment  in  the  case 
against  Anderson.  It  is  the  rule  in 
this  state  that  the  acceptance  of 

money  in  satisfac- 
joiBt  debton—  lion  of  a  claim 
jSdilSSlt*""'  against  one  joint 
tS^'USS^  tort-feasor,  even 
•tk«n.  with  the  reservation 

Ihat  is  not  to  be 
considered  as  a  release  against  an- 
other joint-feasor,  operates  as  a  re- 
Jease  of  the  latter.   Abb  v.  Northern 
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P.  R.  Co.  28  Wash.  428,  68  L.R.A. 
293,  92  Am.  St.  Rep.  864,  68  Pac. 
954;  Randall  v.  Gerrick,  93  Wash. 
522,  L.R.A,1918D,  179, 161  Pac.  357. 

Assuming  that  there  was  such  an 
understanding  as  the  appellant 
claims,  it  would  not  prevent  the  pay- 
ment of  the  judgment  in  the  case 
against  the  sheriff  from  operating 
as  a  release  of  the  judgment 
against  Anderson.  If  the  payment 
of  the  judgment  in  the  case  against 
the  sheriff  operated  as  a  release  of 
the  judgment  against  Anderson,  it 
would  seem  to  follow  that  it  would 
operate,  not  only  as  a  release  of  the 
amount  for  which 
the  judgment  was  mJ^u" 
entered,  but  also  for 
the  interest  which  may  have  ac- 
crued thereon.  In  this  respect  no 
distinction  could  be  made  between 
the  principal  of  the  judgment  and 
the  interest. 

It  is  unnecessary  here  to  review 
authorities  from  other  jurisdictions, 
as  under  the  holdings  of  this  court, 
the  law  touching  the  controversy 
between  the  parties  is  settled. 

The  judgment  will  be  affirmed. 

Holcomb,  Ch.  J.,  and  Totanan, 
MackintoBh,  cmd  Mitchell,  JJ.,  con- 
cur. 
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ANNOTATION. 

in  bodi  adioiw  wfaare  parties  ^o  might  liave  been  sued  joindy 
•re  med  aeparately. 


I.  Introductory,  628. 
II.  Satiafaction  before  all  judgments  ob- 
tained, 623. 
JII.  Satisfaction  after  all  judgments  ob- 
tained, 626. 
JV.  Bale  in  Kentucky,  627. 
¥.  Rule  in  New  York,  627. 

I.  IntroductotTf. 

It  is  the  purpose  of  this  note  to  in- 
clude only  those  cases  dealing  with 
the  right  to  costs  when  a  plaintiff,  who 
might  have  sued  all  of  the  defendants 
in  one  action,  elects  to  bring  separate 
actions  against  each.  It  therefore 
.does  not  include  the  cases  arising  on 


negotiable  instruments  prior  to  stat- 
utes providing  for  a  joint  action 
against  the  maker  and  indorsers. 

JJ.  SatUfttotUtH  before  all  tttOgments 
obtatned. 

Where  a  creditor  elects  to  sue  sepa- 
rately persons  who  are  liable  jointly 
and  severally,  and  receives  satisfac- 
tion of  the  judgment  first  obtained 
during  the  pendency  of  a  subsequent 
action  and  prior  to  the  trial  thereof, 
he  is  not  entitled  to  the  costs  of  the 
subsequent  action.  Ayer  v.  Ashmead 
(1863)  31  Conn.  447,  88  Am.  Dec.  154; 
Foster  v.  BufFum  (1841)  20  Me.  124; 
Savage  v.  Stevens   (1880)   128  Mass. 
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254.  And  see  the  reported  case  (Lar- 
son V.  Anderson,  ante,  621). 

In  Savage  v.  Stevens  (Mass.)  supra, 
the  plaintiff  elected  to  sue  the  defend- 
ants severally.  Both  actions  were 
brought  on  the  same  day  and  were  re- 
turnable at  the  same  term  of  court. 
The  plaintiff  recovered  a  judgment  for 
damages  and  costs  against  one  of  the 
defendants.  This  judgment  was  satis- 
fied before  the  subsequent  actions 
were  tried,  and  the  defendants  filed 
a  Etupplemental  answer,  pleading  the 
judgment  and  satisfaction  in  bar.  The 
plaintiff  contended  that  he  was  en- 
titled to  nominal  damages  and  costs. 
The  defendants  insisted  that  they  were 
entitled  to  a  general  judgment,  and 
for  costs.  The  court  held  that,  since 
satisfaction  of  the  first  judgment  was 
obtained  before  judgment  was  ren- 
dered in  the  subsequent  suits,  the  case 
was  within  the  general  rule  that  each 
defendant,  as  the  prevailing  party,  is 
entitled  to  a  judgment  for  his  costs. 

In  Foster  v.  Buffum  (1841)  20  Me. 
124,  the  plaintiff  instituted  simultane- 
ous suits  against  the  maker  and  in- 
dorser  of  a  note.  Before  the  second 
trial  the  maker  of  the  note  satisfied 
the  judgment  rendered  against  him  in 
the  first  action.  It  was  held  that  since 
the  plaintiff  had  received  satisfaction 
of  his  claim,  he  could  not  prevail 
against  the  defendant,  and  therefore, 
since  the  defendant  was  the  prevail- 
ing party,  he  was  entitled  to  costs. 

In  Perry  v.  Kenn«]wnkport  (1867) 
65  Me.  453,  it  was  held  that  a  statute 
(Rev.  Stat.  chap.  82,  §  107)  providing 
that  "when  a  plaintiff  ...  at  the 
same  term  of  court  .  .  .  brings 
more  than  one  suit  on  a  joint  and  sev- 
eral contract,  he  shall  recover  costs 
in  only  one  of  them  unless  the  court 
certifies  that  there  was  good  cause  for 
commencing  them,"  applied  only  to  a 
plaintiff  on  the  record,  and  that  the 
court  could  not  go  beyond  the  record 
and  regard  an  assignee  or  indorsee,  or 
actual  owner,  as  the  "plaintifT*  named. 

In  Ayer  v.  Ashmead  (Conn.)  supra, 
it  appeared  that  the  plaintiff  elected 
to  bring  separate  suits  against  joint 
tort-feasors.  During  the  pendency  of 
both  suits,  but  before  the  trial  of 
either,  the  plaintiff  settled  with  one  of 


the  defendants,  including  the  damages 
and  the  costs  of  that  action.  On  the 
second  trial  the  second  defendants  of- 
fered the  release  in  bar.  It  was  ad- 
mitted that  the  parties  understood  that 
the  release  was  not  to  have  the  ef- 
fect of  releasing  the  other  defendant. 
The  court  held  that  the  release  of  one 
of  the  defendants  released  all,  both  as 
to  the  damages  suffered  and  the  costs 
incurred.  The  court  said:  "Now  it 
is  true,  undoubtedly,  that  the  law  al- 
lows the  costs  in  all  the  separate  suits 
against  joint  trespassers  to  be  col- 
lected, after  they  have  once  become 
established  by  the  recovery  of  judg- 
ments, because  then  the  costs  have 
become  judgment  debts.  They  are 
then  liquidated  and  established  lia- 
bilities, and  the  same  rule  that  per- 
mits the  recovery  of  several  independ- 
ent judgments  against  each  joint  tres- 
passer necessarily  carries  costs  in 
each  suit  as  incident  to  the  judgment. 
But  as  a  party  plaintiff  can  never  re- 
cover costs  except  as  an  incident  to 
the  recovery  of  some  debt  or  damage. 
It  follows  that  when  the  debt  or  dano- 
age  is  satisfied  and  discharged  there 
remains  nothing  to  which  the  costs 
can  be  an  incident.  Suppose,  instead 
of  receiving  his  damages  of  Crumley, 
the  plaintiff  had  received  them  in  full 
of  the  defendant  Ashmead  and  had 
discharged  Ashmead  from  all  damages 
in  consequence  of  the  trespass,  would 
it  still  be  contended  that  the  discharge 
would  not  bar  the  further  proseeation 
of  the  suit?  Could  the  action  still  be 
sustained  for  nominal  damages,  for 
the  purpose  of  enforcing  what  may 
be  considered  an  imperfect  equity  to 
the  costs  which  had  accrued?  We  be- 
lieve that  the  history  of  jurisprudence 
furnishes  no  precedent  for  such  a 
claim." 

But  if  the  satisfaction  was  had  after 
the  commencement  of  the  subsequent 
trial,  the  plaintiff  is  entitled  to  the 
costs  which  have  accrued  in  the  sub- 
sequent action  up  to  the  time  the  first 
judgment  was  satisfied,  but  costs  sub- 
sequently accruing  are  to  be  assessed 
against  the  plaintiff.  Westbrook  v. 
Mize  (1886)  36  Kan.  299,  10  Pac.  881. 
In  that  case,  the  plaintiff  elected  to 
sue  the  defendants  separately,  instead 
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of  jointly  as  he  might  have  done.  The 
judgment  in  the  first  action  was  not 
satisfied  until  after  the  second  suit 
was  begun.  It  was  held,  therefore, 
that  the  plaintifiF  was  entitled  to  the 
costs  which  had  accrued  in  the  second 
action  until  the  first  judgment  had 
been  satisfied,  while  all  costs  subse- 
quently accruing  should  be  assessed 
against  the  plaintiff.  The  court  said : 
"The  plaintiff,  as  we  have  seen,  had 
a  right  to  bring  and  maintain  separate 
suits  against  each  of  the  wrongdoers 
at  the  same  time,  and  therefore  had  a 
right  to  recover  all  costs  in  both  suits 
op  to  the  time  when  satisfaction  waa 
made  in  either  one." 

III.  Sfttisfaction  after  all  iudgments 
obtained. 

When  a  creditor  elects  to  sue  sepa- 
rately, persons  who  are  jointly  and 
severally  liable  and  recover  judg- 
ments against  each  before  receiving 
satisfaction  from  any  of  them,  he  is 
entitled  to  the  costs  in  all  of  the  ac- 
tions. Kissire  v.  Plunkett-Jarrell 
Grocer  Co.  (1912)  103  Atk.  473,  145  S. 
W.  567;  Bank  of  Columbia  v.  Ross 
(1799)  4  Harr.  &  M.  (Md.)  456;  Ryan 
V.  Annelin  (1918)  228  Mass.  591,  118 
N.  E.  257;  Porter  v.  Ingraham  (1813) 
10  Mass.  87;  Simonds  v.  Center  (1809) 
6  Mass.  18;  Knott  v.  Cunningham 
(1859)  2  Sneed  (Tenn.)  204;  Shuter 
V.  Dee  (1845)  1  U.  C.  Q.  B.  292. 

Thus  in  Ryan  v.  Annelin  (1918)  228 
Masa  591,  118  N.  E.  257,  the  plaintiff 
elected  to  sue  the  defendants  several- 
ly, and  recovered  a  judgment  against 
each.  The  judgment  rendered  in  the 
first  action  was  satisfied  and  an  execu- 
tion issued  to  satisfy  the  second  judg- 
ment, including  costs.  In  a  suit  to 
restrain  the  enforcement  of  the  execu- 
tion levied  on  the  second  judgment, 
the  court  held  that  since  the  plaintiff 
prosecuted  his  several  actions  to  judg- 
ment before  receiving  satisfaction,  he 
could  levy  an  execution  in  any  one  of 
the  actions  for  the  damages  and  in 
each  action  for  the  costs  due  him. 

In  Simonds  v.  Center  (1809)  6  Mass. 
18,  it  appeared  that  the  plaintiff  elect- 
ed to  sue  the  joint  promisors  of  a 
note  severally.  Judgments  were  re- 
covered against  each  of  the  defend- 
ants and  the  plaintiff  moved  for  costs 
6  A.L.R.— 40. 


against  each.  The  lower  court  allowed 
costs  to  be  had  in  one  of  the  actions. 
On  appeal,  this  holding  was  reversed, 
and  the  plaintiff  allowed  costs  in  each 
of  the  several  actions. 

The  case  of  Bank  of  Columbia  v. 
Ross  (1799)  4  Harr.  &  M.  (Md.)  456, 
arose  under  an  act  of  the  assembly 
1793,  chap.  30,  which  gave  a  right  of 
action  against  all  parties  liable  to  the 
bank  on  a  negotiable  instrument.  The 
act  created  a  joint  and  several  liabil- 
ity. In  that  case  it  was  held  that, 
when  a  note  is  indorsed  and  not  paid, . 
the  holder,  after  demand  made  of  the 
drawer,  and  notice  to  the  indorsers 
of  nonpayment,  may  institute  suits 
against  each ;  and  that,  the  debt  being 
several  and  joint,  although  separate 
executions  must  issue,  and  though  bUt 
one  satisfaction  can  be  had,  the  holder 
of  the  note  is  entitled  to  the  costs  in 
all  the  actions. 

In  Shuter  v.  Dee  (U.  C.)  supra,  it 
appeared  that  the  plaintiff  was  the 
holder  of  two  negotiable  notes,  in- 
dorsed by  one  Lane  and  the  defend- 
ant. It  further  appeared  that  the 
plaintiff  first  sued  Lane  separately, 
who,  aftef  issue  joined,  gave  a  cog- 
novit; and,  having  also  sued  the  de- 
fendant in  a  separate  action,  likewise 
obtained  a  cognovit  from  him.  Later 
the  plaintiff  received  payment  of  the 
debt  from  Lane,  with  costs  in  full  in 
the  action  against  him,  and  at  the 
same  time  was  offered  the  disburse- 
ments in  the  suit  against  the  defend- 
ant, which  he  refused  to  receive.  The 
plaintiff  insisted  on  the  full  costs  of 
both  actions.  It  was  held  that  the 
plaintiff  was  entitled  to  the  costs  of 
one  action,  and  allowed  no  more  than 
disbursements  in  the  other. 

In  Knott  v.  Cunningham  (1864)  2 
Sneed  (Terni.)  204,  the  plaintiff  elect- 
ed to  sue  joint  tort-feasors  separately. 
In  the  second  action,  the  defendant 
pleaded  the  judgment  recovered  in  the 
first  action  in  bar,  and  asked  for  judg- 
ment and  coats.  It  appeared  that  there 
had  been  no  satisfaction  of  tiie  first 
judgment.  The  court  held  that  since 
there  was  no  satisfaction  of  the  first 
judgment  the  plaintiff  could  prosecute 
his  second  action  to  judgment  and  levy 
execution  for  costs  of  both  actions. 
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See  also  Sherman  t.  Brett  (1869) 
7  Wis.  139,  wherein  the  court  held 
that  where  there  were  separate  judg- 
ments against  several  persons  liable 
in  the  same  cause  of  action,  there 
could  be  but  one  satisfaction,  but  that 
all  the  judgment  debtors  were  liable 
for  reasonable  costs  in  the  prosecu- 
tion of  appropriate  remedies. 

And  though  the  satisfaction  of  the 
first  judgment  is  tendered  during  the 
pendency  of  the  second  action,  the 
plaintiff  cannot  be  compelled  to  accept 
.  it  unless  it  includes  the  costs  of  both 
actions.  Thus  in  Porter  v.  Ingraham 
(1813)  10  Mass.  87,  the  plaintiff  elect- 
ed to  sue  joint  promisors  severally  in- 
stead of  jointly.  During  the  pendency 
of  the  second  suit  the  plaintiff  was 
tendered  the  amount  of  the  claim  with 
costs  of  the  first  suit.  This  was  re- 
fused because,  as  suggested  by  the 
plaintiff,  "it  might  prevent  the  recov- 
ery of  costs  in  another  action  then 
pending."  The  defendant  in  the  pend- 
ing action  claimed  a  verdict  on  the 
ground  that  he  was  exonerated.  The 
court  held  that  no  valuable  considera- 
tion had  passed,  and  that  the  plaintiff 
was  entitled  to  costs  in  the  second 
action. 

And  in  the  later  Massachusetts  case 
of  Cook  V.  Hinsdale  (1849)  4  Cush. 
(Mass.)  134,  Chief  Justice  Shaw  said, 
"When  [the  assignee]  paid  into  court 
the  amount  of  the  mortgage,  the  de- 
mandant was  not  bound  to  take  it 
and  discharge  his  action,  without  a 
tender  of  the  costs  in  both  actions,  both 
suits  being  rightfully  brought  and 
pending  for  one  and  the  same  debt." 

But  the  court  will  not,  against  the 
plaintiff's  objection,  exercise  its  equi- 
table power  to  stay  proceedings  in 
one  action  on  the  payment  by  the  de- 
fendant therein  of  a  sum  of  money 
into  court  which  does  not  include  the 
costs  of  both  actions. 

Thus  in  Whipple  v.  Newton  (1836) 
17  Pick.  (Mass.)  168,  the  defendant 
offered,  in  the  usual  form,  to  pay  the 
costs  of  the  action  to  that  time.  The 
plaintiff  objected  in  writing  to  the 
offer,  on  the  ground  that  it  did  not 
extend  to  the  payment  of  the  costs  of 
both  actions.  The  lower  court  ruled 
that  the  plaintiff  was  not  bound  to  ac- 


cept the  money  brought  into  court, 
unless  the  costs  of  both  actions  should 
be  paid.  To  this  the  defendants  ob- 
jected. On  appeal,  the  ruling  of  the 
trial  court  was  sustained,  the  court 
saying :  "Allowing  a  defendant  to  pay 
money  into  court,  and  thereupon  stay- 
ing all  further  proceedings,  is  a  sum- 
mary proceeding,  in  its  nature  equi- 
table, and  provided  for  the  ease  of  the 
defer  dant;  it  cannot  therefore  be  al- 
lowed to  the  injury  of  the  plaintiff. 
Had  the  defendant  been  allowed  thus 
to  pay  money  into  court,  and  thus  to 
cancel  and  discharge  the  security,  it 
would  not  only  deprive  the  plaintiff 
of  his  costs  in  a  suit  rightly  brought 
on  a  good  cause  of  action,  but  leave 
him  exposed  to  pay  costs  to  the  defend- 
ant." See  also  Cook  v.  Hinsdale 
(Mass.)  supra. 

In  such  an  event  it  would  seem  that 
the  proper  method  of  procedure  would 
be  to  prosecute  the  second  action  to 
judgment  for  damages  and  costs,  and 
levy  execution  in  either  of  the  actions 
for  damages,  and  in  each  action  for 
the  costs.  Savage  v.  Stevens  (1880) 
128  Mass.  256. 

And  where  an  execution  is  issued 
on  the  final  judgment,  and  the  pay- 
ment of  the  costs  out  of  the  funds  de- 
rived from  the  levy  results  in  prevent- 
ing the  entire  satisfaction  of  the  judg- 
ment, the  plaintiff  is  entitled  to  the 
costs  in  a  subsequent  action  against 
another  defendant.  Thus,  in  Kissire 
V.  Plnnkett-Jarrell  Grocer  Co.  (1912) 
103  Ark.  473,  145  S.  W.  667,  separate 
actions  were  brought  against  two  par- 
ties liable  on  a  joint  contract.  It 
appeared  that  on  the  final  suit,  the 
costs  were  paid,  but  it  had  the  effect 
of  preventing  the  plaintiff  from  ob- 
taining satisfaction  on  his  judgment. 
It  was  urged  that  the  costs  of  the  sec- 
ond suit  be  adjudged  against  the  plain- 
tiff because  the  present  defendant 
could  have  been  joined  in  the  former 
action.  Section  4422  of  Kirby's  Digest 
provided  as  follows:  "No  creditor  on 
any  joint  or' joint  and  several  obliga- 
tion shall  have  more  than  one  satis- 
faction and  costs  in  one  suit"  The 
court  held  that  the  plaintiff  was  en- 
titled to  costs  on  the  ground  that  there 
had  been  no  satisfaction  of  first  judg- 


Digitized  by 


Google 


ANNO.— COSTS— SEVERAL  ACTIONS— JOINT  PARTIES. 


627 


ment.  The  court  said :  "Where  aeps- 
rate  suits  are  brought  against  several 
parties  liable  on  a  joint  contract,  and 
judgment  and  costs  are  recovered 
against  one  of  them,  which  are  satis- 
fied, then  the  costs  of  the  other  suits 
should  be  charged  against  the  plain- 
tiff. But  where  the  holder  of  a  joint 
and  several  obligation  has  brought 
a  separate  action  against  each  of  the 
promisors,  and  there  has  been  no  satis- 
faction of  the  first  suit  brought,  then 
the  plaintiff  should  also  have  judg- 
ment for  his  costs  against  the  other 
promisor.  In  other  words,  the  plain- 
tiff should  only  have  one  satisfaction 
,  of  his  debt  and  one  satisfaction  of 
costs;  but  he  should  obtain  both  the 
satisfaction  of  his  debt  and  also  the 
satisfaction  of  the  costs  of  one  suit." 
In  the  same  case  it  was  said  further: 
"In  the  case  at  bar,  the  proceeds  of 
the  mortgaged  property  under  said 
foreclosure  suit  were  not  effective  to 
pay  the  judgment  or  decree  recovered. 
It  is  true  that  out  of  the  proceeds  of 
said  sale  the  costs  of  that  suit  were 
first  paid;  but  this  was  in  effect  a 
pajnnent  of  such  coats  by  the  plaintiff, 
because  it  reduced  the  amount  which 
plaintiffs  received  upon  its  judgment 
to  the  extent  of  said  costs,  and  a  large 
portion  of  his  judgment  remained  un- 
paid. The  plaintiff  not  having  re- 
ceived satisfaction  of  his  costs  in  the 
first  suit  brought  against  the  principal 
im  the  note,  he  was  entitled  to  have 
judgment  for  costs  in  this  suit  brought 
against  the  other  obligor." 

IV.  Sule  tn  KentuokD, 
In  Kentucky,  when  a  plaintiff  elects 
to  sue  several  defendants  separately 
where  one  action  would  have  sufficed, 
the  award  of  the  costs  is  left  to  the 
discretion  of  the  trial  judge.  Kreiger 
V.  Gosnell  (1902)  24  Ky.  L.  Rep.  1095, 
70  S.  W.  683.  In  that  case  the  plain- 
tiff elected  to  sue  separately  instead 
«f  jointly,  as  he  might  have  done.  It 
was  sought  to  make  the  plaintiff  lia- 
ble for  the  additional  costs  occasioned 
by  an  unnecessary  multiplication  of 
actions,  in  bringing  a  separate  suit  on 
each  apportionment  warrant.  The 
court  held  that  it  was  a  matter  in 
which  the  trial  court  should  be  ac- 
•corded  a  large  discretion,  and  that  on 


appeal  it  would  be  left  for  such  action 
aa  the  trial  judge  deemed  proper. 

V.  BtUe  in  Ifeto  Tork. 

In  New  York,  prior  to  the  adoption 
of  the  Code,  it  was  the  rule  that  where 
a  plaintiff  sued  joint  defendants 
separately,  and  perfected  judgments 
against  each  before  receiving  satis- 
faction from  any  of  them,  he  was  en- 
titled to  the  costs  of  each  action. 

Thus,  in  Knickerbacker  v.  Cover 
(1828)  8  Cow.  Ill,  a  nonbailable 
capias  ad  respondendum  was  issued 
against  tort-feasors  jointly,  but  on 
receiving  separate  notices  of  retainer 
by  different  counsel,  the  plaintiff  de- 
clared separately.  The  plaintiff  taxed 
his  costs  as  in  two  separate  actions, 
perfected  judgment  in  each  for  costs 
and  damages,  and  sued  out  execution 
for  the  whole  against  each.  Satis- 
faction was  had  as  to  one  defendant 
and  the  other  defendant  moved  that 
satisfaction  be  entered  as  against  him. 
The  court  held  that  there  could  be  but 
one  satisfaction,  but  that  the  plain- 
tiff could  recover  his  costs  in  both 
actions. 

And  where  the  parties  entered  into 
an  express  agreement  that  one  of  the 
defendants  should  be  answerable  for 
the  entire  damages,  and  in  the  event 
of  a  verdict  against  him  that  the  other 
defendants  were  to  pay  the  costs  of 
their  respective  suits,  it  was  held  that 
a  judgment  rendered  against  the  prin- 
cipal defendant,  and  the  subsequent 
satisfaction  of  that  judgment,  did  not 
operate  as  a  release  of  the  claim  for 
costs  under  the  agreement.  Living- 
ston V.  Bishop  (1806)  1  Johns.  290,  3 
Am.  Dec.  330,  wherein  the  plaintiff 
brought  separate  actions  of  trespass 
against  the  defendant  and  five  other 
persons,  for  a  joint  trespass.  Pend- 
ing the  suits  and  before  trial  of  any 
of  them,  a  written  agreement  was 
made  that  the  principal  defendant 
should  be  considered  as  answerable 
for  the  whole  trespass;  and  should  a 
verdict  be  found  against  him,  and 
should  the  court  be  of  opinion  that  the 
plaintiff  would  be  entitled  to  the  costs 
in  the  other  suits,  then  the  other  de- 
fendants were  to  pay  the  coats  of 
their  respective  suits;  otherwise  not. 
A  judgment  was  obtained  againat  the 
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principal  defendant  and  satisfied, 
whereupon  the  other  defendants  sought 
to  escape  liability  for  the  costs  in- 
curred in  their  respective  suits.  The 
court  held  that,  under  the  agreement, 
the  plaintiff  was  entitled  to  the  costs 
of  the  other  suits. 

But  see  Ontario  Bank  v.  Baxter 
(1826)  6  Cow.  395,  wh  .rein  it  was 
held  that  the  Statute  of  April  21,  1818 
(Sess.  Laws  41,  chap.  259,  §  6),  regu- 
lating the  costs  of  several  suits  on  the 
same  instrument  or  note,  etc.,  against 
maker  and  indorsers,  applied  only  to 
the  general,  and  not  to  the  interlocu- 
tory, costs  of  the  cause. 

Under  the  New  York  Code  of  Civil 
Procedure  (§  3231),  if  a  plaintiff 
brings  several  actions  'against  several 
defendants  when  one  action  would 
have  sufficed,  he  can  recover  costs, 
other  than  disbursements,  in  but  one 
action.  Quin  v.  Bowe  (1882)  10  Daly, 
505;  Roberts  v.  Warren  (1886)  3  How. 
Pr.  N.  S.  624;  Moosbrugger  v.  Kauf- 
man (1896)  7  App.  Div.  380,  40  N.  Y. 
Supp.  213. 

In  Moosbrugger  v.  Kaufman,  supra, 
the  object  of  §  3231  of  tiie  Code  of 
Civil  Procedure  was  stated  by  Follett, 
J.,  as  follows:  "The  object  of  this 
section  is  to  prevent  plaintiffs  from 
bringing  a  multitude  of  actions  for  the 
purpose  of  recovering  costsi  in  cases 
in  which  all  of  their  legal  rights  might 
be  adjudicated  in  »  single  legal  or 
equitable  action." 

In  Quin  v.  Bowe  (1882)  10  Daly, 
505,  the  plaintiff  sued  a  sheriff  for  an 
alleged  trespass.     During  the  pend- 


ency of  this  action  the  plaintiff^ 
brought  suit  against  the  indemnitor 
of  the  sheriff  and  recovered  judgment, 
which  was  satisfied.  The  sheriff  then 
moved  for  leave  to  set  up  the  satis- 
faction by  way  of  supplemental  an- 
swer. The  court  held  that  the  answer 
might  be  set  up  on  payment  of  the 
disbursements  only,  as  costs,  other 
than  disbursements,  could  not  be  re- 
covered. 

Similarly,  in  Roberts  v.  Warren 
(1886)  3  How.  Pr.  N.  S.  524,  the  plain- 
tiff sued  joint  tort-feasors  separately. 
During  the  pendency  of  the  second, 
action  the  judgment  obtained  in  the 
final  action  was  satisfied,  and  the  de- 
fendant in  the  second  action  moved 
for  leave  to  serve  a  supplemental  an- 
swer, setting  up  the  recovery  and  the 
satisfaction  of  the  former  judgment  in 
bar.  The  court  held  that  the  plaintiff 
was  entitled  to  any  taxable  disburse- 
ments that  he  had  incurred  and  that 
were  not  included  in  the  former  ac- 
tion, and  should  have  leave  to  discon- 
tinue. 

And  see  Pratt  v.  Allen  (1858)  19 
How.  Pr.  450,  wherein  it  was  held  that 
where  a  severance  was  occasioned  by 
the  acts  of  the  defendant,  although  one 
action  was  brought  and  therefore  the 
case  was  not  within  the  terms  of  the 
statute,  nevertheless  the  case  was 
within  the  spirit  of  the  act,  and  there- 
fore costs  were  to  be  allowed  in  but 
one  action.  See  to  the  same  effect 
Levin  v.  Haas  (1881)  25  Hun,  266,  and 
Abbott  v.  Johnstown,  G.  &  K.  Horse 
R.  Co.  (1881)  24  Hun,  185.    A.  S.  M.  . 


GEORGE  C.  CAMPBELL,  Appt., 

V. 

MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COMPANY,  Respt 

Wieoonsin  Supreme  Court— ManOi  4k,  1010. 
(_  Wis.  — ,  170  N.  W.  987.) 

Carrier  —  adoption  of  rules  —  limiting  passengers. 

1.  An  interurban  electric  railway  company  may  adopt  a  rule  reserving 
its  cars  for  the  use  of  interurban  passengers  only. 
[See  note  on  this  questitm  beginmng  on  page  632.] 
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2.  One  seddng  damages  because  an 
intKTirban  railway  company  refused 
to  pennit  him  to  enter  its  car  as  an 
OTtMin  passenger  cannot  raise  the 
^estion  of  the  right  of  the  company, 
under  ito  franchise,  to  run  intervrbui 
cars  <Hi  the  city  streets. 


•f  nde. 

3.  A  rule  of  a  street  railway  com- 
pany which  runs  urban  and  internrban 
cars  oyer  the  same  tracks,  excluding 
urban  traffic  from  interurban  cars  in 
congested  parts  of  the  city,  is  reason- 
able. 

[See  25  R.  C.  L.  1126.] 


i7»  S.  W.  fi7.) 

— p«wer  to  adopt  rales. 

4.  A  common  carrier  of  passengers 
may  adopt  reasonable  rules  and  reg- 
ulations for  the  management  of  its 
business,  and  use  the  necessary 
amount  of  force  to  secure  their  observ- 
ance. 

[See  4  R.  G.  L.  105&] 

Oonrto  —  jnrisdictioa  —  matter  eoo- 
mitted  to  Railroad  Comnisgioii. 

6.  Where  the  state  has  provided  a 
remedy  before  the  Railroad  Commis- 
sion for  an  attempt  1^^  a  street  rail- 
way company  to  enforce  unreasonable 
and  improper  regulations,  the  court 
must  yield  the  prior  right  of  determi- 
nation to  such  tribunal. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Milwaukee 
County  (Schinz,  J.)  dismissing  an  action  brought  to  recover  damages  for 
alleged  forcible  ejectment  of  plaintiff  from  one  of  defendant's  cars.  Af- 
firmed, 


Statement  by  Eschweiler,  J.: 
The  plaintiff  .seeks  to  recover 
damages  as  a  result  of  having  been 
forcibly  prevented  from  entering 
one  of  defendant's  ears  by  the  con- 
ductor in  charge.  On  May  18,  1916, 
the  plaintiff  attempted  to  become  a 
passenger,  being  ready  to  pay  his 
fare,  on  one  of  the  cars  used  by  de- 
foidant  in  interurban  traffic  be- 
tween Kenosha  and  Racine  to  and 
into  the  city  of  Milwaukee.  It  had 
been  running  such  cars  for  more 
than  twenty  years  between  such 
points,  Milwaukee  being  the  north- 
em  terminus.  Some  time  prior  to 
the  occurrence  complained  of  the  de- 
fendant had  filed  with  the  Railroad 
'Commission  of  this  state  its  printed 
schedule  of  its  rules  as  to  the  con- 
duct and  management  of  such  inter- 
urban cars  on  this  line.  Among 
such  provisions  was  one  to  the  effect 
that  north-bound  trains  must  not 
stop  to  pick  up  passengers  after 
passing  Kinnickinnic  and  Fryor 
avenues  in  said  city  of  Milwaukee. 
This  designated  point  was  south  of 
the  place  where  plaintiff  sought  to 
enter  this  north-bound  car,  thus 
making  the  place  of  such  proposed 
entry  within  the  territory  covered 
1^  such  excluding  regulation.  The 
{dace  of  attempted  entry  was  at  a 
street  crossing  in  the  city  of  Mil- 
waukee which  was  a  regular  stop- 


ping place  for  such  interurban  cars, 
and  where  they  discharged  passen- 
gers who  came  from  outside  the  city, 
and  it  was  also  a  regular  stopping 
place  for  both  the  receiving  and  dis- 
charging of  passengers  on  its  urban 
cars,  v^ich  also  used  the  same 
tracks.  Plaintiff  was  informed  by 
defendant's  conductor  that  he  could 
not  be  permitted  to  enter  because 
of  the  rules  of  the  defendant  pro- 
hibiting such  purely  urban  tsraffic. 
Plaintiff  had  known  of  such  regula- 
tion before,  although  on  some  prior 
occasions  he  had  been  permitted  to 
ride  on  such  cars  in  spite  of  such 
rule. 

The  complaint  alleged  that  the  de- 
fendant had  no  right,  license,  per- 
mission, or  authority  whatever  to 
run  cars  upon  the  street  in  question, 
other  than  obtained  by  two  certain 
franchises  of  the  city  of  Milwaukee 
of  December  28,  1874,  and  January 
16,  1888,  respectively.  The  plain- 
tiff alleged,  upon  information  and 
belief,  that  the  defendant  had  issued 
orders  to  its  conductors  not  to  per- 
mit city  passengers  to  ride  upon 
said  car  from  which  plaintiff  was 
ejected,  and  that  defendant  had  un- 
lawfully and  illegally  issued  an 
order  that  such  cars  should  be  re- 
served exclusively  for  persons  tak- 
ing passage  thereon  outside  of  the 
city  limits  of  the  city  of  Milwaukee 


Digitized  by 


Google 


630 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.B. 


and  in  other  cities  and  elsewhere, - 
and  that  in  such  forcible  ejecting  of 
the  plaintiff  the  conductor  was  obey- 
ing the  instructions  of  the  defend- 
ant. 

Plaintiff  learned,  subsequent  to 
his  attempting  to  board  ^is  car, 
that  there  was  or  might  be  no  fran- 
chise from  the  city  giving  to  the  de- 
f  endajit  the  right  to  run  such  inter- 
urban  cars  over  the  street  in  ques- 
tion. The  trial  court,  in  submitting 
the  case  to  the  jury,  instructed 
them  as  follows :  "You  will  assume 
that  the  conductor  had  a  right  to 
resist  plaintiff's  attempt  to  board 
the  car,  and  in  so  doing  had  the 
right  to  use  such  force  as  was  rea- 
sonably necessary  under  the  circum- 
stances as  disclosed  by  the  evidence 
in  the  case  to  accomplish  such  pur- 
pose." 

The  jury  found  that  the  conductor 
did  not  use  more  force  than  was 
reasonably  necessary  to  eject  the 
plaintiff  from  the  steps  of  the  car 
upon  which  he  stood  while  the  car 
stopped  at  the  crossing  in  question. 
Upon  such  finding  the  court  directed 
judgment  to  be  entered  dismissing 
the  action  on  the  merits.  From 
such  judgment  the  plaintiff  ap- 
pealed. 

Messrs.  Schoetz,  WUliams,  &  Ander- 
son, for  appellant: 

The  car  from  which  the  plaintiff  was 
ejected  was  a  street  car. 

Daly  V.  Milwaukee  Electric  R.  A 
Light  Co.  119  Wis.  898,  100  Am.  St. 
Rep.  893,  96  N.  W.  832,  16  Am.  Neg. 
Rep.  227;  Schuster  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  142  Wis.  578,  126 
N.  W.  26. 

Plaintiff  was  a  passenger. 

Zimmerman  v.  Mednikoff,  166  Wis. 
833,  162  N.  W.  349;  Tolleman  v.  She- 
boygan Light,  Power  &  R.  Co.  148  Wis. 
197,  134  N.  W.  406;  Lugner  v.  Mil- 
waukee Electric  R.  &  Light  Co.  146 
Wis.  175,  181  N.  W.  842;  Karr  v.  Mil- 
waukee  Light,  Heat  &  Traction  Co.  132 
Wis.  662,  IS  L.R.A.(N.S.)  283, 122  Am. 
St.  Rep.  1017,  118  N.  W.  62. 

Injury  to  feelings  alone  will  support 
a  judgment  in  a  passenger  ejectment 
case. 

Wightman  v.  Chicago  &  N.  W.  R.  Co. 
73  Wis.  169,  2  L.R.A.  185,  9  Am.  St. 
Rep.  778,  40  N.  W.  689;  Phettiplace  v. 


Northern  P.  R.  Co.  84  Wis.  412,  2» 
L.R.A.  483,  54  N.  W.  1092. 

Plaintiff  has  a  right  of  recovery. 

New  York,  L.  E.  &  W.  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  86  L.  ed.  71,  12  Sup. 
Ct  Rep.  366,  8  Am.  Neg.  Cas.  690; 
Nellis,  Street  Railways,  1st  ed.  p.  604; 
Kiley  v.  Chicago  City  R.  Co.  189  III. 
384,  52  L.R.A.  626,  82  Am.  St.  Rep.  460, 
59  N.  E.  794,  9  Am.  Neg.  Rep.  476. 

Messrs.  Van  Dyke,  Shaw,  Muskat,  A 
Van  Dyke,  for  respondent: 

A  special  remedy  for  securing  a 
change  in  a  known  and  established 
practice  of  the  defendant  road  is  pro- 
vided by  law,  and  it  was  not  the  plain- 
tiff's right  to  compel  a  change  by 
resort  to  physical  force. 

State  ex  rel.  Superior  v.  Duluth 
Street  R.  Co.  163  Wis.  650,  142  N.  W. 
184. 

An  intending  passenger  has  no  right- 
to  forcibly  enter  a  conveyance  which 
to  his  knowledge  is  being  operated  for 
a  special  purpose,  or  for  a  special 
class  of  traffic,  which  excludes  the  in- 
tending passenger  and  all  persons  sim- 
ilarly situated. 

Ohage  V.  Northern  P.  R.  Co.  118  C» 
C.  A.  302,  200  Fed.  128;  Waszkiewicx 
V.  Milwaukee  Electric  R.  &  Light  Co.. 
147  Wis.  422,  133  N.  W.  596. 

The  defendant'.s  common  carrier 
duty  to  the  plaintiff  as  an  intending 
passenger  was  fully  discharged.  Its 
duty  to  the  plaintiff  as  a  traveler  upon 
the  street  is  not  involved. 

Spellman  v.  Caledonia,  117  Wis.  254, 
94  N.  W.  27;  Scanlon  v.  Wedger,  156 
Mass.  462, 16  L.R.A.  395,  31  N.  E.  642; 
Waszkiewicx  v.  Milwaukee  Electric  R. 
&  Light  Co.  147  Wis.  422,  133  N.  W. 
596;  Derr  v.  Chicago,  M.  &  St.  P.  R.  Co. 
163  Wis.  284,  157  N.  W.  753. 

Interurban  ears  having  been  open^ 
ed  upon  Kinniekinnic  avenue  past  the 
point  of  the  accident,  for  the  period 
of  about  twenty  years,  the  right  to  ob- 
ject thereto  lies  with  public  author- 
ities, not  with  an  individual. 

Zehren  v.  Milwaukee  Electric  K.  & 
Light  Co.  99  Wis.  83.  41  L.R.A.  575,  67 
Am.  St.  Rep.  844,  74  N.  W.  538;  Chi- 
cago General  R.  Co.  v.  Chicago  Cily 
R.  Co.  186  111.  219,  50  L.R.A.  734,  57 
N.  E.  822;  Hine  v.  Bay  Cities  Consol. 
R.  Co.  115  Mich.  204,  73  N.  W.  116. 

In  any  event,  the  plaintiff,  after  be- 
ing in  a  considerate  manner  denied 
admission  to  the  car,  was  not  justified 
in  forcing  entry  by  violence. 

Hogner  v.  Boston  Elev.  R.  C«.  19ft 
Mass.  260,  15  L.R.A.(N.S.)  960,  84  N. 
E.  464;  North  Chicago  Street  R.  G».  v^ 
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Olds,  40  111.  App.  421;  Monnier  v.  New 
York  C.  &  H.  R.  R.  Co.  175  N.  Y,  281, 
62  L.R.A.  357,  96  Am.  St.  Rep.  619,  67 
N.  E.  569,  14  Am.  Neg.  Rep.  423. 

Eschweiler,  J.,  delivered  the  opin- 
ion of  the  court: 

The  substance  of  plaintiflfs  con- 
tention in  this  case  is  based  upon 
the  proposition  asserted  by  him  that, 
there  being  no  franchise  granted  by 
the  city  of  Milwaukee  to  defendant 
to  run  its  interurban  cars  upon  the 
street  in  question,  such  cars,  when 
so  running  on  the  street,  must  be 
considered,  so  far  as  prospective 
passengers  are  concerned,  as  urban 
cars,  and  required,  therefore,  to 
carry  persons  who  desire  to  be 
transported  from  one  point  in  l^e 
city  ckE  Milwaukee  to  another 
reached  by  such  car  in  the  same 
manner  as  such  urban  cars,  and  sub- 
ject to  all  the  regulations  as  to  the 
taking  on  or  discharging  of  ci^ 
passengers  that  apply  to  thie  regular 
urban  service  of  the  defendant. 

The  plaintiff,  however,  cannot  test 
by  force,  nor  have  determined  in 
this  action,  whether  or  not  the  de- 
fendant is  running 
its  interurban  cars 
on  the  streets  of  the 
city  of  Milwaukee  under  a  proper 
franchise  or  not.  He  has  not  been  in- 
jured by  reason  of  the  defendant's 
use  of  the  streets,  but  only,  if  at  all, 
because  the  defendant,  while  using 
the  streets,  denied  him  his  claim  of 
right  to  take  advantage  as  a  pas- 
senger, of  the  very  use  that  was  be- 
ing made  of  the  streets  by  the 
defendant  as  a  common  carrier. 
He  does  not  come  into  court 
as  the  owner  of  property  adja^ 
cent  to  this  car  line,  whose  real 
estate  h^s  been  depreciated  in  value, 
or  right  in  connection  with  such 
ownership  invaded,  as  was  the  situ- 
ation in  Schuster  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  142  Wis.  578, 
126  N.  W.  26;  nor  has  he  sustained 
personal  injury  by  reason  of  defend- 
ant's use  of  the  street,  as  in  Daly  v. 
Milwaukee  Electric  R.  &  Light  Co. 
119  Wis.  398, 100  Am.  St.  Rep.  893, 
96  N.  W.  832, 16  Am.  Neg.  Rep.  227. 

The  rule  of  defendant,  which  its 
employee  was  seeking  under  its  di- 
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rection  to  enforce,  by  which  such 
interurban  cars  were  reserved  for 
interurban  traffic  _^„„„„_  „, 
only,  and  city  traffic  miea-iimitin* 
excluded  therefrom,  »—•»»•'•• 
was  a  regulation  th&t  the  defendant 
as  a  common  carrier 
had  the  right  to 
make,  and  was, 
under  the  situation  disclosed  in  this 
case,  at  least  a  reasonable  one.  Such 
regulation  has  been  submitted  to  the 
tribunal  in  this  state  which  is 
clothed  with  full  power  to  determine 
whether  such  a  regulation  was  a 
proper  one  or  not.  That  tribunal, 
the  Railroad  Commission,  has  passed 
upon  such  a  system  of  proposed  re- 
stricting urban  from  interurban 
service,  and  adopted  the  view  that 
it  may  be  properly  done.  Racine  v. 
Milwaukee  Electric  R.  &  Light  Co. 
12  Wis.  R.  C.  388;  Kenosha  v.  Ken- 
osha Electric  R.  Co.  12  Wis.  R.  C. 
508. 

That  a  common  carrier  of  pas- 
sengers may  adopt  reasonable  rules 
and  regulations  for  the  management 
of  its  business,  and  use  the  neces- 
sary amount  of 
force  to  secure  7*,'J7*'  ** »««»« 
their  observance,  is 
beyond  question.  Coombs  v.  South- 
em  Wisconsin  R.  Co.  162  Wis.  Ill, 
L.R.A.1916D,  539,  155  N.  W.  922, 
Ann.  Gas.  1918C,  532;  Ellis  v.  Mil- 
waukee City  R.  Co.  .67  Wis.  135,  58 
Am.  Rep.  858,  30  N.  W.  218 ;  Plott  v. 
Chicago  &  N.  W.  R.  Co.  63  Wis.  511^ 
23  N.  W.  412;  Yorton  v.  Milwaukee, 
L.  S.  &  W.  R.  Co.  54  Wis.  234,  41 
Am.  Rep.  23,  11  N.  W.  482,  8  Am. 
Neg.  Cas.  678;  Garricott  v.  New 
York  State  R.  Co.  223  N.  Y.  9,. 
L.R.A.1918D,  929.  119  N.  E.  94; 
Sullivan  v.  Boston  Elev.  R.  Co.  199 
Mass.  73.  21  L.R.A.(N.S.)  36,  84  N. 
E.  844;  Ohage  v.  Northern  P.  R.  Co, 
118  C.  C.  A.  302,  200  Fed.  128. 

If  the  defendant  is  operating  its 
interurban  cars  on  the  streets  of  the 
city  of  Milwaukee  without  proper 
right  or  authority,  the  law  has  pro- 
vided orderly  proceedings  to  deter- 
mine that  question. 

If  the  defendant  as  a  commwi  car- 
rier is  att«npting  to  enforce  and 
carry   out   unreasonable   and    im- 
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proper  regulations,  to  the  detrimmt 
of  the  general  public,  the  state  has 
provided  for  summary  proceedings 
and  a  speedy  determination  of  such 
questions  before  the  Railroad  Com- 
mission of  this  state,  and  even  the 
courts  are  required,  at  least  in  ordi- 
nary situations, 
nr^lTillr*™^'*"*"—  which  would  cer- 
oommttted  to  tainly  cover  the 
one  in  question 
here,  to  yield  the 
prior   right   of   determination   to 


Railroad 
CoBunlsaioBi 


such  tribunal.  State  ex  rel.  Supe- 
rior V.  Duluth  Street  R.  Co.  153  Wis. 
650,  142  N.  W.  184. 

No  good  reason  appears  why  at 
least  the  same  amount  of  self-re- 
straint as  to  course  of  procedure 
should  not  be  expected  from  an  in- 
dividual situated  as  was  the  plain- 
tiff in  this  case. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Right  to  occlude  urban  traffic  from  mterurban  car*. 


There  can  be  no  doubt  as  to  the 
power  of  a  carrier  of  passengers  to 
make,  and  by  its  proper  agents  en- 
force, reasonable  rules  and  regula- 
tions for  the  carriage  of  its  passen- 
gers, and  the  transaction  of  its 
business  generally.  4  R.  C.  L.  title. 
Carriers,  1055. 

Under  that  general  principle,  the 
reported  case  (Campbell  v.  Milwau- 
kee Electric  R.  &  Light  Co.  ante, 
628),  which  appears  to  be  the  only 
decision  passing  on  the  point,  holds 
that  a  rule  adopted  by  an  interurban 
railway  company  whereby  its  inter- 
urban cars  are  reserved  for  interurban 
traffic,  and  city  or  urban  traffic  is  ex- 
cluded therefrom,  was  one  which  the 
company  had,  as  a  common  carrier,  the 
right  to  make,  and  was  a  reasonable 
one  under  the  circumstances.  In  that 
case  it  appeared  that  the  rule  or  regu- 
lation adopted  by  the  company  was 
to  the  effect  that  north-bound  Inter- 
urban trains  should  not  stop  to  pick 
up  passengers  after  passing  certain 
streets  in  the  northern  terminal  city. 
This  designated  point  was  south  of 
the  place  where  the  plaintiff  sought 
to  enter  a  north-bound  car,  thus  mak- 
ing the  place  of  his  proposed  entry 
within  the  territory  covered  by  this 
excluding  regulation.  The  place  of 
attempted  entry  was  at  a  street  cross- 
ing in  the  city  which  was  a  regular 
stopping  place  for  int^urban  cars  for 
the  purpose  of  discharging  passengers 
who  came  from  outside  the  city,  and 
it  was  also  a  regular  stopping  place 


for  both  the  receiving  and  discharging 
of  passengers  on  its  urban  cars,  which 
also  used  the  same  tracks.  The  plain- 
tiff was  informed  by  the  defendant's 
conductor  that  he  could  not  be  per- 
mitted to  enter  because  of  the  rules  of 
the  defendant  prohibiting  such  purely 
urban  traffic.  The  court  held  that  the 
rule  was  a  reasonable  one,  and  one 
which  the  defendant  company  had  a 
right  to  make,  and  that  therefore  the 
conductor  had  a  right  to  eject  the 
plaintiff. 

In  connection  with  the  subject  of 
this  note,  though  not  strictly  within 
its  scope,  it  has  been  held  that  a  city 
or  village  has  no  power  to  require  an 
interurban  railroad  which  passes 
through  its  streets  to  stop  its  cars  at 
places  designated  by  the  city,  and  re- 
ceive passengers,  for  the  reason  that 
it  would  inconvenience  thepublic,  and 
the  value  of  the  interurban  line,,  as 
such,  would  be  greatly  depreciated, 
the  court  saying  that  so  much  time 
would  be  consumed  in  passing  through 
cities  and  villages  that  it  would  no 
longer  be  practicable  for  many  to 
travel  that  way.  Townsend  v.  Circle- 
ville  (1903)  78  Ohio  St.  122,  16  L.R.A. 
(N.S.)  914,  84  N.  E.  792. 

To  the  contrary,  however,  see  Cam- 
den V.  Public  Service  R.  Co.  (1913) 
84  N.  J.  L.  807,  86  Atl.  447,  Ann.  Cas. 
1914D,  1090,  affirming  (1912)  82  N.  J. 
L.  242,  82  Atl.  609,  wherein  it  was 
held  that  a  municipal  ordinance  com- 
pelling a  railway  company  to  stop  its 
interurban  cars  in  the  city  to  take  on 
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or  let  off  passengers  was  a  reasonable 
one,  under  the  power  derived  from  its 
charter  to  pass  ordinances  regulating 
the  streets  of  the  city  and  prescribe 
the  manner  in  which  corporations 
should  exercise  the  privilege  granted 
to  them  in  the  use  of  any  street.  The 
court  said:  "The  question  remains 
whether  it  was  a  reasonable  exercise 
of  this  power  to  require  through  cars 
running  to  the  Philadelphia  ferry  from 
Merchantville  and  Moorestown,  for 
the  especial  accommodation  of  citi- 
zens  of  those  towns,  to  stop  in  Camden. 
It  is  urged  that  there  is  nothing  to 
show  that  the  railway  company  did 
not  I'un  cars  enough,  aside  from  the 
through  cars,  to  accommodate  the 
local  trafHc  within  the  limits  of  Camr 
den.  This,  however,  is  hot  the  pre- 
cise question  to  be  determined.  Pas- 
sengers from  Merchantville  or  Moores- 
town might  wish  to  alight  at  points 
in  Camden  long  before  the  car  reached 
its  terminus  at  the  ferry  and  passen- 
gers from  Camden  to  Merchantville 
or  Moorestown  might  wish  to  board 
tiie  car  at  points  in  the  city  without 
going  to  the  ferry  or  the  ol^er  points 


within  the  city  at  which  the  through 
cars  stop.  We  know  no  reason  why 
the  city  council  might  not  regulate  the 
stops  of  street  cars  with  a  regard  to 
the  interest  and  need  of  such  passen- 
gers. Indeed,  in  view  of  the  fact 
that  one  of  the  peculiar  characteris- 
tics of  street  railroads  is  freqdent 
stops  for  the  reception  and  discharge 
of  passengers  along  its  route,  usually 
at  every  street  corner  (36  Cyc.  1345, 
1347),  in  return  for  which  service 
they  are  allowed  special  privileges  in 
the  public  highways,  it  may  be  doubt- 
ed whether,  in  the  absence  of  legisla- 
tion conferring  the  authority,  a  street 
railroad  is  entitled  to  these  privileges 
for  cars  that  do  not  purport  to  serve 
the  municipality  whose  highways  they 
use.  This  question  was  not  argued 
and  we  need  not  express  an  opinion 
thereon.  We  need  now  go  no  further 
than  to  hold  that  the  street  railway, 
in  return  for  its  privileges  in  the  high- 
ways of  Camden,  may  properly  be  re- 
quired to  stop  all  cars,  whether  local 
or  through  cars,  at  the  usual  stopping 
places  within  the  city  limits." 

J.  C.  L. 


N.  P.  SLOAN  CORPORATION 

V. 

ROSS  B.  LINTON  et  al.,  Trading  as  Jbsiah  Linton  &  Company,  Appts. 

IPennisplvottia  Supreme  Court  — Mart^  18,  19X8. 


(260  Pa.  569,  103  Atl.  1011.) 

Broker  —  individual  liability. 

1.  Brolcers  who  fail  to  disclose  their  principal  are  individually  liable 
on  tiieir  sales  contract. 

iSee  note  on  this  question  beginning  on  ya^fe  641.] 


Sale  —  failure  to  exercise  option  of 
inspection  —  effect. 

2.  Failure  of  a  buyer  to  exercise  his 
option  of  inspection  at  point  of  ship- 
ment does  not  render  the  contract  in- 
effective. 

Daraaces  —  breach  of  sales  contract 
—where  ascertained. 

3.  The  damages  for  breach  of  con- 
tract to  sell  and  deliver  cotton  linters 
are  the  difference  between  the  con- 


tract price  and  market  price  at  the 
largest  and  most  active  market  for 
that  class  of  goods  at  time  of  breach, 
less  cost  of  transportation  there, 
where  prices  at  place  of  delivery  are 
based  on  those  at  such  market,  and 
the  statute  provides  that  where  there 
is  an  active  market  for  the  goods,  the 
damages  are  the  difference  between 
the  contract  and  market  price. 
[See  24  E.  C.  L.  72-74.] 
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Appeal  by  defendants  from  a  judgment  of  the  Court  of  Common  Pleas 
No.  2  for  Philadelphia  County  (Wessel,  J.)  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  breach  of  a  sales  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Morris  &  Kirby,  for  appel-     Log  Mountain  Coal  Co.  v.  White  Oak 


lants : 

The  contract  was  not  fully  execut- 
ed,'but  was  merely  an  executory  con- 
tract of  sale,  which  would  become 
fully  executed  after  an  examination 
of  the  stock  of  linters  at  the  respec- 
tive mills. 

Pennsylvania  Lubricating  Co.  v. 
Wilhelm,  255  Pa.  892,  100  Atl.  98; 
Nicholson  v.  Taylor,  31  Pa.  128,  72  Am. 
Dec.  728;  Hyde  v.  Kiehl,  188  Pa.  414, 
88  Atl.  998;  Miller  v.  Seaman,  176  Pa. 
291,  86  Atl.  184;  Erisman  v.  Walters, 

26  Pa.  467;  Conrad  v.  Pennsylvania 
R.  Co.  214  Pa.  98,  63  Atl.  4Z4. 

The  market  price,  which  is  relevant 
in  actions  for  alleged  breach  of  sales 
of  personal  property,  is  that  at  the 
time  and  place  of  delivery. 

Canavan  v.  Neeld,  189  Pa.  208,  42 
Atl.  115;  Willock  v.  Crescent  Oil  Co. 
184  Pa.  245,  89  Atl.  77;  Arnold  v. 
Blabon,  147  Pa.  872,  28  Atl.  575;  Boyd 
V.  Merchants  &  F.  Peanut  Co.  25  Pa. 
Super.  Ct.  199;  Reiss  v.  Myers,  57  Pa. 
Super.  Ct.  243;  Tuttle-Chapman  Coal 
Co.  V.  Coaldale  Fuel  Co.  136  Iowa,  382, 
113  N.  W.  827;  Miller  v.  Seaman,  176 
Pa.  291,  35  Atl.  184;  Dannemiller  v. 
Kirkpatrick,  201  Pa.  218,  50  Atl.  928; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Peninsular  Land,  Transp.  &  Mfg.  Co. 

27  Pla.  157,  17  L.R.A.  65,  9  So.  689; 
Pennsylvania  &  N.  Y.  R,  &  Canal  Co.  v. 
Bunnell,  81  Pa.  414. 

Conceding,  for  the  sake  of  argu- 
ment, that  there  was  no  market  val- 
ue or  no  open  market  at  Columbia  or 
Cheraw  on  November  1st,  it  was  not 
competent  to  go  to  a  distant  market 
without  further  showing  that  such 
market  was  the  nearest  available  one. 

Sedgw.  Damages,  p.  2638;  Deifen- 
dorflf  v.  Gage,  7  Barb.  18 ;  Savercool  v. 
Farwell,  17  Mich.  308 ;  Abbott  v.  Wyse, 
15  Conn.  264;  Union  Pacific,  D.  &  G. 
R.  Co.  V.  Williams,  3  Colo.  App.  526,  34 
Pac.  731;  Berry  v.  Nail,  54  Ala.  446; 
Gregory  v.  Rosenkrans,  78  Wis.  451, 
47  N.  W.  882;  Jones  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  63  Ark.  27,  22  Am.  St.  Rep. 
176,  IS  S.  W.  416;  Siegbert  v.  Stiles, 
39  Wis.  683;  Stiff  v.  Fisher,  2  Tex,  Civ. 
App.  346,  21  S.  W.  291;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  Dunman,  4  Tex.  App.  Civ. 
Hm.  (Willson)  147,  16  S.  W.  421; 
Bump  v.  Cooper,  20  Or.  627,  26  Pac. 
:848;   Berry   v.   Dwinel,   44   Me.    265; 


Coal  Co.  163  Ky.  842,  174  S.  W.  721 ; 
Hogan  T.  Donohue,  49  111.  App.  432; 
Gensburg  v.  Marshall  Field  &  Co.  104 
Iowa,  599,  74  N.  W.  3;  Tuttle-Chapman 
Coal  Co.  V.  Coaldale  Fuel  Co.  186 
Iowa,  382,  113  N.  W.  827;  Grand  Tow- 
er Min.  Mfg.  &  Transp.  Co.  v.  Phil- 
lips, 23  Wall.  471,  23  L.  ed.  71;  Fess- 
ler  V.  Love,  48  Pa.  407;  (Jordon  v. 
Bowers,  16  Pa.  228. 

Messrs.  Paul  C.  Hamlin  and  Albert 
L.  Moise,  for  appellee : 

The  contract  was  executed,  and  not 
executory. 

Conard  v.  Pennsylvania  R.  Co.  214 
Pa.  98,  63  Atl.  424. 

Plaintiff's  evidence  was  competent 
and  sufficient  to  prove  damages. 

Gordon  v.  Bowers,  16  Pa.  226;  2 
Sutherland,  Damages,  4th  ed.  §  653, 
p.  2295;  Hazleton  Coal  Co.  v.  Buck 
Mountain  Coal  Co.  57  Pa.  301,  2  Mor. 
Min.  Rep.  389;  Oak  Ridge  Coal  Co.  v. 
Rogers,  108  Pa.  147;  Kingston  v.  Le- 
high Valley  Coal  Co.  241  Pa.  469.  49 
L.R.A.(N.S.)  667,  88  Atl.  763;  Stev- 
ens v.  Lyford,  7  N.  H.  360;  Wemple 
v.  Stewart,  22  Barb.  154;  Laf ranee  v. 
Desautels,  225  Mass.  324,  114  N.  E. 
312;  Hauptman  ▼.  Pennsylvania  Work- 
ing Home,  258  Pa.  427, 102  Atl.  142. 

Defendants,  having  failed  to  name 
their  principal,  became  personally  li- 
able for  breach  of  their  contract. 

Meyer  v.  Barker,  6  Binn.  228; 
Youghiogheny  Iron  &  Coal  Co.  v. 
Smith,  66  Pa.  840,  10  Mor.  Min.  Rep. 
139;  Quigley  v.  DeHaas,  82  Pa.  267; 
Hopkins  v.  Mehaffy,  11  Serg.  &  R.  126; 
81  Cyc.  1569. 

Potter,  J.,  delivered  the  opinion  of 
the  court: 

The  N.  P.  Sloan  Corporation 
brought  this  action  of  assumpsit  to 
recover  damages  from  the  iirm  of 
Josiah  Linton  &  Company  for  the 
breach  of  a  contract  for  the  sale  of 
cotton  linters.  Plaintiff's  claim  was 
based  upon  a  letter  dated  October 
25,  1916,  from  defendants  to  plain- 
tiff, in  which  they  stated  that  "we 
have  sold  to  you  as  brokers  per  con- 
tracts turned  over  to  us,  cotton 
linters  as  follows:  Quantity,  476 
bales.  Quality,  clean  mill  run. 
Price,  6.18  f.  o.  b.  cars  mills." 
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tt  was  further 
llnters  sold  consiated  of  250  bales  at 
Columbia,  South  Carolina  and  225 
bales  at  Cheraw,  South  Carolina. 
The  letter  contained  the  following 
clause:  "You  have  the  privilege  of 
examining  stock  at  point  of  ship- 
ment, but  shipping  instructions  to 
be  given  to  us  immediately." 

'Hie  record  shows  that  shipping 
instructions  were  promptly  given  to 
defendants,  and  plaintiff  sent  its 
agent  to  Columbia  and  Cheraw, 
South  Carolina,  to  examine  the 
goods  sold,  but  none  could  be  found 
at  either  place,  and  therefore  he 
could  make  no  inspection.  On  No- 
vember 1,  1916,  defendants  notified 
.  plaintiff  that  they  could  not  deliver 
the  goods  sold  and  stated  that  they 
had  sold  them  as  brokers  on  account 
of  the  Cor^-Bickmore  Corporation 
of  New  York,  and  that  their  interest 
in  the  matter  had  ceased.  In  plain- 
tiff's statement  damages  were 
claimed  on  the  basis  of  the  difference 
between  the  contract  price  and  the 
market  value  of  cotton  linters  on 
November  1st,  the  date  of  the 
breach,  at  New  York,  less  tiie  cost 
of  transportation  from  Columbia 
and  Cheraw,  South  Carolina,  to  that 
city.  At  the  trial,  defendants  con- 
tended: (1)  That,  having  made 
the  sale  as  brokers,  they  were  not 
personally  liable  upon  the  contract; 
(2)  that,  as  no  examination  of  the 
goods  had  been  made  by  plaintiff, 
the  contract  was  not  complete,  and 
no  recovery  could  be  had  for  its 
breach;  and  (3)  that  the  measure  of 
damages  set  up  in  the  statement  was 
not  the  true  measure  under  the  law. 
There  was  a  verdict  for  plaintiff, 
and  from  the  judgment  entered 
thereon  defendants  have  appealed. 

As  to  the  first  point,  it  appears 
that  plaintiff  showed,  by  uncontra- 
dicted evidence  that 
?7MdI^  defendants  made  no 

itebuitr^  disclosure  of  their 

principal  until  some 
-days  after  the  contract  was  made, 
and  not  until  they  notified  plaintiff 
that  the  contract  would  not  be  per- 
formed.    Beyond  question,   there- 
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stated  that  the     fore,  defendants  could  not  escape 
liability  upon  that  ground. 

Their   coimsel    contend    further 
that  the  clause  giving  plaintiff  the 
privilege  of  examining  the  goods  at 
point  of  shipment  was  a  condition 
precedent  to   the   contract   taking 
effect,  and  that,  as  no  such  examina- 
tion was  made,  it  was  not  consum- 
mated and  never  became  effective. 
The  evidence  shows  that  plaintiff 
attempted  an  examination,  but  its 
agent  was  unable  to  find  the  goods, 
and  they  were  not  produced  for  his 
inspection.     But,  aside  from  that, 
the  language  of  the  letter  of  October 
26,  1916,  does  not  make  such  an  ex- 
amination a  condition  of  the  con- 
tract.    It  gives  the  purchaser  the 
privilege  only  of  inspection  at  point 
of    shipment.      Of    course,    such 
privilege  might  be 
exercised  or  waived,  S"lt:^'re"oi«i2 
at  the  option  of  the  eJJ^"^*"""""" 
person  to  whom  it 
was  extended,  without  affecting  the 
validity  of  the  contract.    An  inspec- 
tion might  have  disclosed  grounds 
for  rescinding  the  contract,  but  it 
would  have  been  optional  with  the 
purchaser  whether  he  would  rescind 
or  not.     Until  rescinded,  the  con- 
tract would  remain  in  force.     To 
sustain  their  position  on  this  ques- 
tion,   counsel   for  appellants   rely 
upon  Pennsylvania  Lubricating  Co. 
V.  Wilhelm,  255  Pa.  390, 100  Atl.  93. 
In  that  case  the  acceptance  of  the 
vendor's  offer  contained  the  follow- 
ing clause:    "The  above  subject  to 
approval   of   sample   drawn   from 
bulk,  when  submitted." 

It  was  held  that  the  contract  was 
not  complete  until  the  sample  had 
been  submitted  and  approved.  Our 
Brother  Walling  said  (255  Pa., 
page  392)  :  "The  contract  was  lack- 
ing in  one  essential  particular:  the 
minds  of  the  parties  had  not  met  on 
the  quality  of  the  commodity,  as  that 
was  to  be  determined  by  sample 
thereafter  to  be  submitted  for  plain- 
tiff's approval.  Until  such  approval, 
there  was  no  completed  agreement. 
Should  plaintiff  disapprove  the  sam- 
ple drawn  frcrm  bulk,  there  would 
be  no  sale."  ' 
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It  was  there  further  said  (266  Pa. 
393) :  "This  is  not  the  case  of  a 
sale  of  property  subject  to  the 
buyer's  inspection  when  delivered; 
if  so,  the  contract  would  be  valid. 
Conard  v.  Pennsylvania  R.  Co.  214 
Pa.  98,  63  Atl.  424.  Nor  is  it  an 
agreement  that  the  article  sold 
should  be  satisfactory  to  the  buyer ; 
but  it  is  an  agreement  that,  as  part 
of  the  sale,  and  in  advance  of  the 
delivery  of  the  commodity,  its 
quality  shall  be  determined  by  the 
purchaser's  approval  of  the  sample. 
Certainly,  defendant  could  not  com- 
pel plaintiff  to  accept  the  grease, 
without  its  previous  approval  of  the 
sample  thereof." 

The  present  case  is,  however,  dis- 
tinctly that  of  a  sale  of  property 
subject  to  the  buyer's  inspection 
when  delivered,  and  therefore  the 
contract  was  valid  and  complete. 
It  did  not  require  the  purchaser's 
approval  of  the  goods  delivered,  in 
order  to  make  it  binding  upon  the 
parties. 

The  case  of  Conard  v.  Pennsyl- 
vania R.  Co.,  supra,  cited  in  Mr. 
Justice  Walling's  opinion  and  by  ap- 
pellee here,  arose  out  of  a  contract 
for  the  purchase  of  steel  rails,  con- 
ditioned upon  an  inspection  by  the 
vendee.  Mr.  Justice  Mestrezat  said 
(214  Pa.  102)  :  "An  executed  con- 
tract for  the  sale  of  a  chattel  vests 
the  title  at  once;  but  an  executory 
contract  always  leaves  something  to 
be  done  before  the  title  to  the  prop- 
erty will  vest  in  the.  purchaser. 
When,  however,  the  act  is  per- 
formed, the  sale  is  complete  and  the 
title  to  the  property  passes.  And  in 
cases  like  the  present,  where  person- 
al property  of  a  certain  description 
is  purchased  but  not  identified  or  se- 
lected from  a  mass  of  like  property 
of  the  vendor,  the  contract  is  ex- 
ecutory and  incomplete,  and  the 
title  to  it  remains  in  the  vendor. 
As  soon,  however,  as  the  purchaser 
makes  a  selection  of  a  particular 
part  of  the  property,  in  pursuance 
of  his  contract,  and  his  act  is  ap- 
proved by  the  vendor,  the  sale  is 
complete  and  the  title  of  the  vendor 
is  devested. 


Inthe  case  now  before  us,  a  speci- 
fied number  of  bales  of  cotton  lin- 
ters,  of  a  designated  quality  and 
manufacture,  were  sold,  and  neither 
inspection  nor  selection  was  a  condi- 
tion of  the  contract.  The  purchaser 
was  merely  given  the  "privilege"  of 
examination  at  the  place  of  delivery. 
The  contract  was  fully  executed,  ex- 
cept as  to  the  delivery  of,  and  pay- 
ment for,  the  goods. 

Upon  the  trial,  both  parties 
agreed  that  the  damages  in  such  a 
case  are  to  be  measured  by  the 
difference    between 

the     contract      price     breaoh^TBalea 

and  the  market  S2?i^lu^«d^*'* 
value  at  the  date  of 
the  breach.  But  they  differed  as  to 
the  method  of  ascertaining  that 
that  value.  Plaintiff  proved  the 
market  value  at  the  place  of  delivery 
by  showing  the  market  value  in  New 
York  city,  and  deducting  there- 
from the  cost  of  transportation  from 
the  places  of  shipment.  Counsel  for 
appellants  contend  that  this  method 
was  erroneous.  The  general  rule  is 
stated  in  85  Cyc.  633,  as  follows: 
"Where  the  breach  consists  in  the 
failure  of  the  seller  to  deliver  the 
goods,  the  measure  of  damages  is 
ordinarily  the  difference  between 
the  contract  price  and  the  market 
price  of  the  goods  at  the  time  and 
place  of  delivery,  provided  there  is 
a  market  price  for  goods  of  the 
character  and  quality  contracted  for 
by  the  buyer  at  such  time  and  place, 
and  interest  thereon  from  the  time 
of  the  breach."  And  on  page  638, 
it  is  said :  "The  market  price  must 
be  determined  as  of  the  place  of  de- 
livery, provided  the  goods  have  a 
market  price  at  such  place.  If  there 
is  no  market  price  at  the  place  of 
delivery,  the  true  value  is  to  be 
shown  by  the  best  evidence  possible; 
and  in  such  cases  the  market  price 
at  other  places,  plus  the  expense  of 
transportation  to  the  place  of  de- 
livery, may  be  used  as  a  basis  for 
computation;  and  if  the  market 
price  in  the  vicinity  of  the  place  of 
delivery  is  shoAvn  to  depend  on  the 
market  price  at  a  large,  well-known, 
and  active  market,  the  market  price 
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at  such  place,  plus  transportation 
charges,  may  be  considered.  If  the 
place  of  delivery  and  place  of  des- 
tination are  different,  the  market 
price  at  the  destination,  less  the  cost 
of  transportation,  may  be  resorted 
to." 

Here  there  was  testimony  tending 
to  show  that  the  market  price  of 
cotton  linters  throughout  the  coun- 
try is  based  on  New  York  prices, 
that  being  the  largest  and  most 
active  market  for  that  class  of 
goods.  There  was  also  testimony 
from  which  the  jury  were  justified 
in  finding  that  the  market  value  at 
Columbia  and  Chcraw,  South  Caro- 
lina, was  based  upon  the  market 
price  in  New  York,  being  deter- 
mined by  tiie  cost  of  transportation 
to  that  point. 

Under  Sales  Act  May  19, 1915  (P. 
L.  548)  §  67, .  referring  to  the 
measure  of  damages  where  the  seller 
has  wrongfully  refused  to  deliver 
the'  goods,  it  is  provided :  "Third. 
Where  there  is  an  available  market 
for  the  goods  in  question,  the 
measure  of  damages,  in  the  absence 
of  special  circumstances  showing 
proximate  damages  of  a  greater 
amount,  is  the  difference  between 
the  contract  price  and  the  market  or 
current  price  of  the  goods  at  the 
time  or  times  when  they  ought  to 


have  been  delivered,  or,  if  no  time 
was  fixed,  then  at  the  time  of  the 
refusal  to  deliver." 

It  will  be  noted  that  it  is  an 
"available  market"  to  which  resort 
is  to  be  had  for  a  price,  and  no 
mention  of  the  place  of  delivery  is 
made  in  that  connection  in  the  act. 

We  find  no  merit  in  any  of  the 
assignments  of  error  in  which  com- 
plaint is  made  of  the  rulings  of  the 
learned  trial  judge  upon  the  admis- 
sion of  testimony  as  to  the  market 
value  of  the  goods.  Nor  is  there 
any  substance  in  the  specifications 
alleging  error  in  the  charge  to  the 
jury.  It  was  clear,  explicit,  and  ade- 
quate, and  the  answers  to  the  points 
submitted  were  entirely  correcL 

The  judgm^it  ia  afiSrmed. 


HOTE. 

The  decision  in  the  reported  ease 
(N.  P.  Sloan  Corp.  v.  Linton,  ante, 
633),  that  brokers  who  fail  to  dis- 
close their  principals  are  individually 
liable  on  tiieir  sales  contract,  is  in 
accord  with  the  weight  of  authority, 
as  is  shown  in  the  annotation  follow- 
ing HintsiCANB  Mill.  Co.  v.  Siisl  &  P. 
Go.  post,  641,  on  the  geoeral  subject 
of  "Personal  liability  of  broker  for 
breach  of  contract  by  his  principal." 


HURRICANE  MILLING  COMPANY 

v. 

STEEL  &  PAYNE  COMPANY,  Plff.  in  Err. 

WMt  yirouma  Supreme  Court  of  Appeals  — Ma}/  87,  1919, 
(—  W.  Vs.  --,  99  S.  E.  490.) 

'Broker  —  personal  liability. 

1.  A  broker  authoritatively  representing  a  known  or  disclosed  principal, 
a&  vendor  in  the  sale  of  a  commodity,  not  notified  at  the  time  of  the  sale 
of  the  purpose  of  the  vendee  to  hold  him  responsible  for  the  performance 
of  the  contract,  nor  bound  by  its  terms  in  any  form,  is  not  personally  liable 
for  any  breach  thereof. 

[See  note  on  this  question  beginning  on  page  641.] 

Headnotes  1-5  by  Poffenbarges,  J. 
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—  knowledge  of  character. 

2.  To  absolve  a  broker  from  person- 
al liability  in  such  case,  itsufBces  that 
the  vendee  knew  before  consummation 
of  the  contract  of  sale  that  the  person 
negotiating  it  was  a  broker  engaged  in 
the  sale,  as  such,  of  the  kind  of  com- 
modity in  question,  and  th^t  he  was 
then  selling  the  vendee  property  be- 
longing to  a  third  person.  The  con- 
tract need  not  show,  by  express  stip- 
ulation, or  express  warning  given  at 
the  time  of  the  sale,  that  the  negotia- 
tor was  making  it  as  a  broker  and  for 
8  third  party. 

[See  4  R.  C.  L.  292.] 
Evidence  —  character  of  broker. 

8.  In  such  case,  the  relation  of  the 
parties  to  the  transaction  and  knowl- 
edge thereof  on  the  part  of  the  vendee 
may  be  established  in  an  action  by 
the  vendee  against  the  broker  on  ac- 
count of  a  breach  of  the  contract,  by 
proof  of  facts  and  circumstances  war- 
ranting inference  thereof  by  the  jury; 
and,  for  such  purpose,  evidence  of 
the  situation  of  the  parties  and  the 
attendant  facts  and  circumstances  is 
admissible. 

[See  21  R.  C.  L.  897.] 

—  what  saflBcient. 

4.  Unqualified  and  unexplained  pay- 
ment by  the  vendee  of  a  sight  draft 
with  bill  of  lading  attached,  for  the 
contract  price  of  the  commodity,  recep- 
tion by  the  vendee  of  a  written  con- 
firmation of  the  sale,  from  the  broker, 
disclosing  the  name  of  his  principal 
and  advising  that  the  sale  was  made 
for  his  account,  and  identity  of  the 
manner  of  the  sale,  delivery,  and  pay- 


ment with  those  of  others  of  the  same 
kind  of  commodity,  previously  effected 
between  the  same  parties  and  by  the 
same  broker,  are  each  conclusive  proof 
of  the  vendee's  knowledge  of  the  rela> 
tion  of  the  parties  to  one  another  in 
the  transaction. 

[See  21  R.  C.  L.  897.] 

—  burden  of  proof  — ^injury  in  trans- 
portation. 

5.  If,  in  the  case  of  such  a  sale, 
there  is  liability  on  the  part  of  the 
broker  by  reason  of  nondisclosure  of 
his  principal,  for  breach  of  a  warran- 
ty of  quality,  due  to  injury  in  trans- 
portation, the  burden  is  upon  the 
vendee  to  prove  that  the  injury  oc- 
curred before  delivery  of  the  commod- 
ity at  the  place  of  delivery  specified  in 
the  contract. 

—  character  of  parties  to  contract. 

6.  Upon  the  question  whether  prin- 
cipal or  broker  is  liable  for  breach  of 
a  contract  of  sale,  all  the  facts  and 
circumstances  tending  to  cast  any 
light  upon  the  relations  of  the  parties 
are  relevant  and  material. 

Castom  —  presumption  of  knowledge. 

7.  There  is  no  presumption  of 
knowledge  of  a  custom  or  usage  unless 
it  is  so  general  and  notorious  that  the 
parties  to  a  transaction  of  which  it  is 
claimed  to  have  constituted  a  part  may 
be  deemed  to  have  had  knowledge  of 
it 

[See  4  R.  C.  L.  268.] 
Sale  —  right  of  inspection. 

8.  The  consignee  of  goods  delivered 
by  the  carrier  always  has  the  right  of 
inspection. 

[See  28  R.  C.  L.  1482.] 


Ebbor  to  the  Circuit  Court  for  Kanawha  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  alleged 
breach  of  a  contract  of  sale.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Blue  &  McCabe  and  Morton 
&  Mohler  for  plaintiff  in  error. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court: 

The  judgment  brought  up  by  this 
writ  of  error  was  obtained  against 
the  defendant  as  vendor  of  a  carioad 
of  damaged  com.  It  resisted  the 
action  on  two  grounds:  (1)  That 
it  was  a  mere  agent  or  broker  act- 
ing for  a  known  or  disclosed  prin- 
cipal in  the  transaction,  and  there' 
fore,  not  being  a  vendor  at  all,  was 


not  liable  for  the  alleged  breach  of 
the  contract;  and  (2)  that  the 
injury  to  the  com  was  occasioned 
by  negligence  of  the  vendee,  after 
delivery  thereof.  The  plaintiff  hav- 
ing declined  to  accept  it,  the  carrier 
disposed  of  it  and  took  its  charges 
cut  of  the  proceeds,  and  the  residue, 
$619.76,  was  applied  on  the  purchase 
price,  leaving  a  difference  of 
$395.38,  which  the  plaintiff  recov- 
ered. The  assignments  of  error  go 
to  ralings  of  the  court,  respecting 
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admission  and  exclusion  of  evidence, 
instructions,  and  the  motion  for  a 
new  trial. 

According  to  the  narration  of  the 
transaction  by  the  plaintiff's  princi- 
pal witness,  it  was  as  follows: 
Early  in  May,  1912,  the  defendant, 
doing  business  in  Charleston,  made 
the  plaintiff  an  offer  of  sale  of  com 
by  telephone,  and  the  latter  accepted 
the  offer  to  the  extent  of  two  car- 
loads, both  to  be  No.  2  kiln-dried, 
one  white  and  the  other  yellow. 
Afterwards,  the  plaintiff  ~  received 
from  the  defendant  a  letter  of  con- 
firmation of  the  sale,  saying,  "For 
account  of  Paul  Kuhn  &  Company." 
Some  days  later,  the  com  arrived, 
just  when  the  record  does  not  clearly 
disclose.  In  one  part  of  his  testi- 
mony, the  witness  suggests  May 
11th,  but  in  another  he  disclaims 
knowledge  of  the  date,  and  says  it 
arrived  possibly  a  week  or  more 
prior  to  May  27th,  the  date  on  which 
it  was  examined,  and  the  yellow  com 
found  to  be  badly  damaged.  Before 
it  was  examined,  the  plaintiff  paid 
a  sight  draft  for  the  contract  price 
drawn  on  it  by  Paul  Kuhn  &  Com- 
pany, of  Terre  Haute,  Indiana, 
wilji  a  bill  of  lading  attached,  show- 
ing the  com  had  been  consigned  to 
it  by  Paul  Kuhn  &  Company.  Hav- 
ing paid  that  company  in  full,  and 
yet  treating  the  Steel  &  Payne  Com- 
pany as  the  vendor  and  its  debtor 
in  the  amount  paid  for  the  com, 
the  plaintiff  credited  it  with  the 
amount  received  from  the  carrier, 
on  account  of  the  proceeds  of  the 
sale  of  the  com.  Plaintiff  had 
bought  com  of  Paul  Kuhn  &  Com- 
pany on  several  previous  occasions, 
through  the  Steel  &  Payne  Com- 
pany, the  method  of  consummation 
varying  from  that  of  the  one  in 
question,  the  witness  protests  in 
only  one  particular,  namely,  right  of 
examination  before  payment.  As  to 
right  of  inspection  of  the  carload 
in  question,  his  testimony  is  not 
clear.  In  one  place  he  says  he  did 
not  sooner  pay  tiie  draft  and  ex- 
amine the  car  because  the  consignee 
was  not  ready  for  it,  and  in  another 
that  he  "never  had  the  right  to  look 
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at  that  com"  until  after  payment 
of  the  draft.  He  denied  that  plain- 
tiff had  ever  bought  any  com  of 
Paul  Kuhn  &  Company,  notwith- 
standing the  former  transactions 
referred  to  in  which  the  com  had 
come  from  that  company,  did  not 
know  any  of  the  drafts  paid  were 
drawn  in  favor  of  the  defendant, 
but  thought  some  of  them  had  been, 
because  plaintiff  had  sometimes 
gotten  "some  truck"  in  Charleston 
for  which  drafts  were  made  by  the 
defendant. 

The  trial  court  excluded  evidence 
offered  to  prove  the  defendant  had 
placed  orders  of  the  plaintiff  for 
com  in  May,  1912 ;  that  it  had  pre- 
viously sold  the  defendant  other 
cars  of  com  in  the  same  way;  that 
it  was  a  broker  handling  vast  quan- 
tities of  com,  as  such,  and  acting  as 
agent  for  Paul  Kuhn  &  Company; 
that  by  custom  a  period  of  twenty- 
four  }u>urs  was  allowed  for  exami- 
nation of  com  by  the  consignee; 
that  the  car  of  copn  in  question  was 
sold  by  receipt  of  a  quotation  from 
Paul  Kuhn  &  Company,  an  offer  to 
the  plaintiff,  its  acceptance,  a  tele- 
graphic order  to  the  sellers,  confirm- 
ation by  them,  and  confirmation  by 
the  broker  to  the  purchaser;  that 
the  vendee  knew  from  prior  trans- 
actions who  the  sellers  were;  and 
that  the  defendant  had  no  author^ 
ity  to  sell  otherwise  than  as  agent 
of  Paul  Kuhn  &  Company,  and  in 
the  manner  above  indicated. 

An  agent  or  broker  contracting 
for  and  on  behalf  of  a  princip^ 
known  or  disclosed  to  the  person 
with  whom  the  contract  is  made 
is    not    personally 

hound      bv     it       nor    Brolce*— per- 

liable  for  a  breach 
thereof,  unless  the  credit  has  been 
extended  to  him  or  he  has  express- 
ly bound  himself  by  the  contract  in 
some  form.  Johnson  v.  Welch,  42 
W.  Va.  18,  24  S.  E.  585;  Ogden  v. 
Raymond,  22  Conn.  379,  58  Am. 
Dec.  429;  McCurdy  v.  Rogers,  21 
Wis.  199,  91  Am.  Dec.  468;  Story, 
Agency,  §  261 ;  Clark  &  S.  Agency, 
§  564 ;  Mechem,  Agency,  §  1357. 
The  tendency  of  the  rejected  evi- 
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B-vldence— 
ekuracter  ot 
parties  to  eon' 
traot. 


dence  to  prove  plaintiff's  knowledge 
of  the  capacity  in  which  the  defend- 
ant acted  is  obvious.  It  had  made 
several  sales  of  the  same  commodity 
from  the  same  principal  to  the  plain- 
tiff, and  in  the  same  way.  For  pre- 
vious consignments,  plaintiff  had 
paid  Paul  Kuhn  &  Company.  The 
requirements  of  specific  proof  of  the 
plaintiff's  knowledge  of  the  relation 
of  principal  and  agent,  as  a  condi- 
tion precedent  to  the  admission  of 
facts  and  circumstances  tending  to 
prove  it,  is  too  rigid  and  restrictive. 
On  an  issue  of  the  kind  developed 
here,  all  of  the  facts 
and  circumstances 
tending  to  cast  any 
light  upon  the  re- 
lations of  the  parties  are  generally 
relevant  and  material.  It  was  not 
at  all  improper  for  the  jury  to  know 
that  part  of  the  defendimt's  business 
was  brokerage  in  com,  and  that  it 
usually  represented  a  certain  firm 
of  com  dealers,  as  sellers.  These 
circumstances  do  not  of  themselves 
constitute  a  defense  to  the  action, 
but  they  are  essential  el^nents  of 
Broker-  ^^  defense.    Coup- 

kaoiriedve  o(       led      with     notice 
eharacter.  thetcof  to  the  plain- 

tiff, they  make  out  a  complete  de- 
fense. The  order  of  the  introduction 
of  proof  is  not  ordinarily  deemed 
to  be  important,  and  it  was  not 
necessuy  to  prove  that  notice  of  the 
capadty  in  which  the  defendant 
acted  was  given  in  terms,  in  so  many 
words.  An  agent  or  broker  seldom 
stipulates  that  he  acts  only  as  such 
or  gives  formal  notice  of  his  relation 
to  the  transaction.  Parties  to  a 
business  transaction  may  always  be 
deemed  to  have  taken  cognizance  of 
obvious  facts.  Previous  dealing 
with  the  defendant  as  broker  for 
Paul  Kuhn  &  Company,  reception  of 
a  confirmation  of  the  sale  in  ques- 
tion as  having  been  made  for  them, 
and  payment  of  the  draft  for  the 
price  of  the  com  drawn  in  their 
favor  were  facts  from  which  a  jury 
could  well  infer  notice  of  the  rela- 
tion claimed  by  the  defendant. 
Drake  v.  Pope,  78  Ark.  327,  95  S. 
W.  774.    All  of  the  evidence  reject- 


ed, except  witness  Davis's  expres- 
sion of  opinion  that  plaintiff  knew 
the  com  was  coming  from  Paul 
Kuhn  &  Company,  Bvide-ce-' 
and  that  pertaining  cbaracter  o< 
to  custom  governing  '•"'•*"'• 
the  time  allowed  for  examination, 
was  clearly  admissible.  In  point  of 
fact,  nearly  all  of  the  circumstances 
to  which  it  related  were  admitted 
by  the  plaintiff's  witnesses  in  some 
form.  The  jury  were  as  competent 
as  the  witness  to  form  an  opinion 
as  to  whether  the  circumstances 
justified  an  inference  of  notice, 
wherefore  so  much  of  Davis's  testi- 
mony as  expressed  that  opinion 
was  properly  rejected.  The  proffer 
of  evidence  as-  to  custom  was  too 
narrow.  There  is  r«.*«-.  .m. 
no  presumption  of  jinnptioii  o< 
knowledge  of  a  cus-  •"•''»*••*•• 
tom  or  usage,  unless  it  is  so  general 
or  notorious  that  the  parties  to  a 
transaction  of  which  it  is  claimed 
to  have  constituted  a  part  may  be 
deemed  to  have  had  knowledge  of 
it.  Anderson  v.  Lewis,  64  W.  Va. 
297,  61  S.  E.  160;  Sims  v.  Carpen- 
ter, 68  W.  Va.  223,  69  S.  E.  794. 
The  proffer  of  evidence  did  not  in- 
dicate generality  or  notoriety  of 
the  costom  relied  upon.  Gerlach's 
evidence  was  properly  admitted. 
He  knew  something  about  the 
transaction. 

Three  of  the  instructions  request- 
ed by  the  defendant  and  refund  by 
the  court,  if  given,  would  have  vir- 
tually directed  a  verdict  for  it.  One 
of  them  made  payment  of  the  pur- 
chase price  to  Paul  Kuhn  &  Com- 
pany conclusive,  another,  l^e  con- 
firmation of  the  sale,  and  another, 
the  making  of  the  sale  in  question 
in  the  manner  in  which  sales  of 
corn  were  customarily  made  be- 
tween Paul  Kuhn  &  Company  and 
.the  plaintiff.  Un- 
qualified and  un-  flJASf^V^^** 
explamed,  as  they 
were,  throe  facts,  or  any  one  of 
them,  constituted  a  defense  to  tiie 
action.  It  is  inconceivable  that 
the  plaintiff  could  have  deemed 
payment  to  Paul  Kuhn  &  Com- 
pany to  be  a  discharge  of  indebt- 
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edness  to. the  Steel  &  Payne  Com- 
pany. It  paid  the  former  because 
it  knew  they  were  the  sellers, 
and  because  such  payment  was 
a  condition  precedent  to  its  procure- 
ment of  a  title  then  vested  in  them. 
Admission  of  receipt  pf  the  con- 
firmation was  an  unequivocal  admis- 
sion of  notice  of  the  agency  of  the 
defendant.  Purchase  of  the  com  in 
question  in  the  same  manner  in 
which  other  corn  had  been  pur- 
chased by  the  plaintiff  from  the 
game  seller,  and  paid  for,  was  equal- 
ly conclusive  of  notice.  It  did  not 
differ  in  any  material  respect. 
There  is  no  proof  that  anybody  for- 
bade or  prevented  inspection  of  the 
com  before  payment,  or  that  the 
privilege  or  right  of 
JJJJ^J**  •*  inspection  was  re- 
quested or  demand- 
ed. The  consignee  always  has  right 
of  inspection  of  the  goods.  Hutch- 
inson, Carr.  3d  ed.  §  733.  If  there 
were  any  right  of  action  against  the 
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defendant,  the  burden  would  be  up- 
on the  plaintiff  to 

show     that     the     in-    bnrden'^orproof 

jury  occurred  be-  ;i^i:;j^-«,.. 
fore  the  arrival  of 
the  car,  for  after  that  event  there 
was  a  duty  upon  it  to  accept  the  com 
and  take  care  of  it,  unless  it  had  a 
valid  ground  of  rejection.  Allen  & 
W.  Co.  V.  Farr,  81  W.  Va.  160,  98  S. 
E.  1030..  In  the  absence  of  such 
ground,  it  had  no  cause  of  action. 
Proof  thereof  was  obviously  a  part 
of  its  case.'  Hence  defendant's  in- 
struction No.  2,  placing  this  burden 
upon  the  plaintiff,  should  have  been 
given. 

It  is  hardly  necessary,  in  view  of 
the  conclusions  stated,  to  say  the 
verdict  is  contraiy  to  the  law  and 
the  evidence,  and  should  have  been 
set  aside  for  that  reason,  as  well  as 
for  the  errors  noted. 

The  judgment  will  be  reversed, 
the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 


ANNOTATION. 
Personal  liability  of  broker  for  breach  of  conlract  by  bit  principaL 


L  Diacloaed  principal: 

a.  General  rale,  641. 

b.  Liability  for  earnest  money  or 

advance  payment,  645. 
U.  Undisclosed  principal: 

a.  {Seneral  role,  649. 

b.  Sufficiency  of  disclosoret 

1.  Generally,  656. 

2.  Custom  of  trade,  660. 

«.  Effect  of  settlement  with  or  ae- 
tion  against  principal,  668. 

d.  Right  of  broker  to  reimburse- 
ment, 669. 

1.  MHsolosed  iH^n0t]Mt. 

a.  General  rule. 

A  broker  is  not  liable  for  the  breach 
of  a  contract  by  his  principal  if  at  the 
time  he  negotiated  the  contract  he  dis- 
closed his  principal,  or  the  party  with 
whom  be  was  dealing  knew  that  he 
was  dealing  on  behalf  of  that  prin- 
ciprf.  Walker  v.  Cross  (1908)  87 
C.  C.  A.  824,  160  Fed.  872;  Drake  ▼. 
Pope  (1906)  78  Ark,  327,  95  S.  W.  774; 
Morehouse  v.  Winter  (1910)  159  IlL 
App.  2d6;  Johnson  v.  Shea  (1918)  — ' 
6  A.L.R.— 41. 


Iowa,  — ,  166  N.  W.  581;  Waddell  v. 
Mordecai  (1836)  21  S.  &  L.  (3  Hill) 
22;  Harral  v.  Bridges  (1914)  —  Tex. 
Civ.  App.  — ,  162  S.  W.  1001.  And  see 
Hurricane  Mill.  Ck).  v.  Steel  &  P.  C!o. 
(reported  herewith)  ante,  687. 

In  Drake  t.  Pope  (1906)  7&  Aiic.  827. 
96  S.  W.  774,  it  appeared  that  the 
plaintiff  ordered  of  a  broker  a  car- 
load of  feed  stuff  containing,  among 
other  things,  com  of  a  certain  grade. 
After  paying  a  draft  for  the  price  and 
receiving  the  car,  the  plaintiff  discov- 
ered that  the  com  was  not  in  com- 
pliance with  the  order.  It  was  there- 
fore returned  and  an  action  was  in- 
stituted against  the  broker  for  the 
price  of  the  com.  The  court  held  that 
if  the  broker  was  acting  for  a  dis- 
closed principal,  or  if  the  plaintiff 
knew  or  had  sufficient  information  to 
create  an  inference  that  the  broker 
was  acting  for  another,  the  broker  was 
not  liable,  saying:  "It  was  well  es- 
tablished that  a  broker  cannot  be  held 
personally  liable  to  the  third  party 
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upon  a  contract  for  a  disclosed  prin> 
cipal;  and  if  the  third  party  knew,  or 
had  sufSeient  knowledge  to  create  an 
inference,  that  the  broker  was  acting 
for  another,  then  the  broker  is  not 
liable." 

In  Morehouse  t.  Winter  (1910)  169 
HI.  App.  296,  it  appeared  that  a  broker 
was  engaged  in  negotiating  a  loan  in 
favor  of  a  third  person  with  the  plain- 
tiff, so  that  the  third  person  could 
purchase  a  certain  farm.  After  the 
notes  and  mortgage  were  executed  and 
placed  on  record,  the  broker  indorsed 
the  notes  to  the  plaintiff  as  per  previ- 
ous arrangements.  Before  the  notes 
and  mortgage  were  delivered  to  the 
plaintiff  it  was  learned  that  the  other 
person  had  not  purchased  the  farm, 
but  that  the  broker  and  plaintiff  were 
victims  of  a  confidence  game,  where- 
upon an  action  was  instituted  against 
the  broker  by  the  indorsee  of  the  note 
for  the  return  and  recovery  of  the 
money.  The  mortgagor  had  been 
pointed  out  to  the  plaintiff  as  the  one 
who  wanted  the  loan.  It  was  held  that 
since  the  broker  disclosed  his  princi- 
pal and  gave  to  the  other  party  full 
knowledge  of  the  circumstances  and 
conditions  surrounding  the  transac- 
tion, no  liability  rested  on  the  broker. 
K  was  said:  "The  rule  of  law  is  too 
well  established  to  admit  of  serious 
controversy  that  where  an  agent  or 
broker,  acting  for  other  parties,  dis- 
closes the  principal  and  gives  to  the 
parties  for  whom  he  is  acting  full 
knowledge  of  the  circumstances  and 
conditions  surrounding  the  transac- 
tion, no  liability  exists  against  the 
broker,  and  the  rule  applicable  there- 
to is  fully  set  forth  in  Walker  v.  Cross 
(1908)  87  C.  C.  A.  324,  160  Fed.  372; 
Drennan  v.  Bunn  (1888)  124  111.  175,  7 
Am.  St.  Rep.  354,  16  N.  E.  100,  and 
Bailey  v.  Galbreath  Bros.  (1898)  100 
Tenn.  599,  47  S.  W.  84,  .  .  .  Win- 
ter, having  fully  disclosed  to  More- 
house that  Miller  was  the  principal 
who  was  making  this  loan,  and  in- 
formed Morehouse,  with  whom  he 
was  dealing,  of  all  of  the  information 
possessed  by  Winter  regarding  this 
transaction,  and  having  taken  the 
mortgage  to  himself  as  trustee  and 
made  himself  the  payee  in  the  note 


under  the  established  custom  and 
usage  as  previously  requested  by 
Morehouse,  Winter  acted  in  good 
faith  throughout  this  entire  transac- 
tion with  Morehouse,  and  was  guilty 
of  no  act  that  could  render  him  liable 
to  repay  this  money  to  Morehouse. 
From  the  conclusion  reached  herein,  it 
is  unnecessary  to  pass  upon  any  other 
questions  raised  upon  this  record." 

In  Walker  v.  Cross  (1908)  87  C.  C. 
A.  324,  160  Fed.  372,  it  appeared  that 
a  firm  of  real  estate  brokers  was  in- 
strumental in  negotiating  a  real  estate 
deal,  which  was  finally  consummated 
by  a  delivery  of  deeds  from  the  al- 
leged owner  to  ttie  vendee.  It  was 
found,  subsequent  to  that  transaction, 
that  the  vendor  had  never  had  title  to 
the  property.  In  an  action  against 
the  brokers  on  a  contract  for  the  sale 
of  the  land,  which  the  brokers  had 
never  signed  owing  to  changes  made 
by  the  vendee,  the  court  held  that  real 
estate  agents  with  disclosed  princi- 
pals were  not  liable  for  the  breach  of 
contract,  saying:  "Taking  this  letter 
as  a  whole  it  not  only  did  not  ratify  or 
confirm  the  paper  ttiken  by  Cross,  but 
suggested  the  making  of  a  new  con- 
tract in  accordance  with  the  wishes  of 
Cross.  It  also  told  Cross  that  Walker 
Brothers  did  not  own  the  land,  which 
fact  he  (Cross)  already  knew.  At  the 
date  of  this  letter,  then,  neither  party 
had  signed  any  contract.  On  January 
12,  1903,  in  reply  to  a  letter  written 
by  McVay,  the  attorney  of  Cross, 
Walker  Brothers  agreed  to  send  ab- 
stract of  title  as  soon  as  they  received 
it  from  the  owner,  who,  they  said,  re- 
sided in  Washington.  They  also  said 
they  had  no  power  of  attorney  to  sell 
the  land,  but  had  authority  to  do  so 
by  letter  received  from  the  owner. 
Without  reviewing  every  letter  that 
constituted  the  correspondence  be- 
tween the  parties,  it  may  be  stated 
that  there  is  not  a  line  of  it  that  as- 
sumes or  states  that  Walker  Brothers 
are  selling  the  land  as  their  own.  On 
the  contrary  Walker  Brothers  are  par- 
ticular to  state  that  they  do  not  own 
the  land,  but  are  simply  acting  for  an- 
other who  is  the  owner.  It  appears 
from  the  evidence  that  Walker  Broth- 
ers did  not  sign  the  contract  sued 
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upon,  and  that  every  declaration  in 
writing  made  by  them  was  in  direct 
opposition  to  the  idea  that  they  were 
selling  the  land  as  the  owners  thereof. 
Not  only  this,  but  both  Cross  ft  Walker 
acted  on  this  theory.  When  Cross 
first  received  the  abstract  on  January 
23,  1903,  he  Icnew  the  title  appeared 
therefrom  to  be  in  Nelson  O.  Natlen. 
Notwithstanding  this  he  makes  no 
complaint,  and  finally  on  March  12, 
1903,  he  goes  to  Missonri,  and  without 
objection  receives  deeds  from  Nailen 
for  the  land.  No  conveyance  was  de- 
mandod  frohi  Walker  Brothers,  and,  as 
Cross  testifies,  the  alleged  contract 
now  sued  on  was  not  produced  or  even 
mentioned,  and,  in  accordance  with  the 
statement  of  counsel  for  Cross  in  their 
brief,  both  Cross  and  Walker  Brothers 
honestly  believed  'that  Nailen  was  the 
bona  fide  owner.'  Walker  Brothers  re- 
ceived none  of  the  purchase  price  ex- 
cept the  sum  of  |320  as  their  commis- 
sion for  making  the  sale,  and  Cross 
was  entirely  satisfied  with  the  deed 
from  Nailen  until  about  April  20, 1908, 
when  he  learned  from  Edward  Gould 
that  he  had  never  conveyed  the  land 
to  Nailen.  The  case  presents  the  or- 
dinary sale  of  land  by  a  real  estate 
agent  with  a  disclosed  principal,  the 
vendee  dealing  directly  with  the  vend- 
or. In  such  case  the  remedy  of  the 
vendee  for  defects  in  the  title  is  upon 
such  covenants  as  are  contained  in  the 
deed  which  he  accepts.  There  is  no 
claim  in  the  petition  or  evidence  in 
the  record  that  Walker  Brothers  ever 
warranted  in  any  way  the  title  of 
Nailen.  It  therefore  clearly  appears 
that  the  paper  sued  upon  never  be- 
came the  contract  of  Walker  Broth- 
ers." 

In  Harral  v.  Bridges  (1914)  —  Tex. 
Civ.  App.  — ,  162  S.  W.  1001,  it  ap- 
peared that  a  real  estate  broker  prom- 
ised a  tenant  in  possession  to  obtain 
from  the  owner  a  certain  amount  of 
money  for  the  tenant's  release  of  pos- 
session, and  later  the  owner  affirmed 
the  promise  of  the  broker  to  the  ten- 
ant. The  tenant  surrendered  posses- 
sion and  was  not  paid  the  agreed 
amount  of  money.  The  court  held  that 
the  broker  was  not  personally  liable. 
It  was  said:     "The  trial  court  sub- 


mitted the  following  charge:  'If  you 
find  and  believe  from  the  evidence 
that  the  defendant  R.  A.  MeWhorter 
did,  OB  or  about  the  27th  day  «f  Feb- 
ruary, 1912,  promise  to  pay  F.  M. 
Bridges  the  sum  of  $160  to  reKnguicfh 
possession  of  said  place,  and  that, 
relying  upon  said  promise,  the  plain- 
tiff did  relinquish  possession  •f  said 
place,  then  I  charge  you  to  find  for 
the  plaintiff  against  the  said  R.  A. 
McWiorter  in  said  sum.'  We  believe 
Bridges's  testimony  as  to  the  agree- 
ment he  had  with  M eWhiorter  will  con- 
trol the  liability  of  that  disfendant. 
We  think,  upon  a  study  of  tite  record, 
that  a  reasonable  construction  of 
Bridges's  testimony  does  not  indicate 
that  MeWhorter  personally  agreed  to 
pay  the  sum  of  $160,  but  the  arrange- 
ment was  upon  the  basis  that  Me- 
Whorter was  to  get  the  money  from 
Harral.  Bridges  says:  'I  did  not  take 
Mr.  McWhorter's  word.  I  wanted  to 
be  sure  I  was  to  get  the  money.  .  .  . 
The  reason  I  went  to  Mr.  Harral  was 
that  I  was  on  his  place,  and  I  thought 
he  was  the  man  to  see  for  the  money.' 
Bridges  never  moved  from  the  prem- 
ises until  he  obtained  the  promise 
from  Harral,  as  indicated  abov«. 
Neither  is  there  any  theory  of  mis- 
representation of  agency  in  this  rec- 
ord to  support  a  basis  of  recovery 
against  MeWhorter.  It  is  true  Mrs. 
Bridges's  testimony  is  susceptible  of 
the  construction  that  MeWhorter  told 
her  that  he  had  told  her  husband  that 
he  would  pay  the  $160,  but  Bridges's 
testimony  of  the  real  arrangement  up- 
on which  he  must  predicate '  recovery 
does  not  sustain  a  personal  liability 
against  MeWhorter.  He  only  purport- 
ed to  act  for,  and  obtain  the  money 
from,  Harral.  Bridges  regarded  it  that 
way.  Bridges's  testimony  is  a  judicial 
admission  of  the  real  arrangement, 
which  must  control.  In  this  respect, 
we  think  the  court  erred  in  submitting 
the  liability  of  MeWhorter,  and  th§ 
judgment  is  reversed  and  rendererf¥ri 
to  MeWhorter  and,  as  stated,  afStftiS 
as  to  Harral."  •«  n'  «» 

In  Scaling  v.  EnoHin  <1900Vlll4lt 
App.  448,  it  appeared  thatAiv^^mik 
brokers  sold  to  the  plaintiff  )l#fl^n^% 
large  quantity  of  sheep  Ur  X<lhmii^ff- 
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son.  Those  holding  throagh  the  pur^ 
chasers  were  subjected  to  replevin 
suits,  for  the  recovery  of  the  sheep, 
which  had  been  stolen.  In  an  action 
against  the  broker  for  a  breach  of  an 
implied  warranty  of  title,  the  court  held 
that  if  his  principals  were  disclosed, 
they  were  liable  for  a  breach  of  an  im- 
plied warranty  of  title  and  the  broker 
was  not.  The  court  said :  "If,  however, 
the  agency  of  Scaling  &  Tamblyn  was 
known  to  defendants  in  error  when  the 
transaction  was  had,  and  it  was  known 
that  by  the  sale  they  were  obligating 
McLain  and  not  themselves,  then  the 
known  principal  alone  was  bound  upon 
the  implied  warranty  of  title,  and  the 
agents  were  not  liable.  Chase  v.  De- 
bolt  (1845)  7  lU.  371;  Seery  v.  Socks 
(1862)  29  m.  SIS.  And  this  would 
be  so  whether  the  fact  that  the  agents 
were  acting  only  for  the  known  prin- 
cipal was  disclosed  by  the  agents 
themselves,  or  was  otherwise  brought 
to  knowledge  of  the  vendees.  Warren 
V.  Dickson  (1861)  27  111.  116." 

In  an  early  Canadian  case,  it  was 
held  that  a  broker  for  a  principal  re- 
siding in  a  foreign  country  is  liable, 
whether  he  discloses  his  principal's 
name  or  not.  See  Nolan  v.  Crane 
(1872)  4  Rev.  Leg.  (Can.)  657. 

In  England,  the  contrary  has  been 
held,  in  Green  v.  Kopke  (1856)  18  C.  B. 
549,  139  Eng.  Reprint,  1484.  In  that 
case  it  appeared  that  an  agent  of  a 
foreign  merchant  was  sued  for  the 
breach  of  a  contract  for  the  sale  of  a 
quantity  of  tar.  The  contract,  which 
was  in  writing,  was  entered  into  by 
the  agent  and  stated  that  it  was  on 
behalf  of  a  named  foreign  principal. 
The  court  held  that  an  agent  for  a 
disclosed  foreign  principal  was  not 
liable  for  the  breach  thereof  by  the 
principal,  If  the  contract  was  in  writ- 
ing, saying:  "No  doubt,  as  has  been 
said  by  learned  judges  more  than 
once,  the  fact  of  the  principal  being 
a  foreigner  is  entitled  to  some  weight; 
but  there  is  no  rule  of  law,  as  is  sug- 
gested by  Mr.  Brown,  that  the  agent 
is  in  all  cases  liable  personally  where 
the  principal  is  a  foreigner  residing 
abroad.  It  is  in  all  cases  a  question 
of  intention,  capable  of  being  ex- 
plained by  the  custom  or  usage  of 


trade  where  any  such  can  be  shown  to 
exist.  There  was,  however,  no  usage 
proved  here,  nor  could  there  be.  It  is 
ridiculous  to  suppose  that  an  agent, 
for  a  mere  commission  of  i  per  cent, 
would  guarantee  the  performance  of  a 
contract  for  the  sale  of  1,000  barrels 
of  tar.  Chancellor  Kent,  in  his  very 
valuable  Commentaries,  puts  it  on  the 
ground  on  which  we  now  put  it,  and, 
in  the  passage  to  which  I  referred  in 
the  course  of  the  argument,  qualifies 
and  repudiates  to  that  extent  the  doc- 
trine laid  down  by  Dr.  Story.  It  is 
admitted,  that,  if  this  had  been  the 
case  of  an  English  principal,  the  prin- 
cipal and  not  the  agent  would  have 
been  liable.  That  admission  seems  to 
me  to  put  the  plaintiff  out  of  court; 
for  Mr.  Brown  must  say  that  Roos, 
the  principal,  if  he  came  to  this  coun-. 
try,  could  not  be  sued ;  he  cannot  con- 
tend for  a  coexisting  personal  liabilily 
in  both.  I  am  clearly  of  opinion  that 
the  correct  rule  is  as  I  have  stated; 
that  it  is  a  question  of  intention ;  and 
that,  upon  the  fair  construction  of  this 
contract,  the  defendant  intended  to 
contract  only  as  agent,  and  is  not  per- 
sonally liable.  ...  In  the  case  of 
a  contract  of  sale  without  writing,  the 
party  making  the  contract  may  be  per- 
sonally liable,  notwithstanding  he 
mentions  at  the  time  that  he  is  buying 
for  a  foreign  principal.  This  is  the 
case  of  a  contract  in  writing,  which  is 
to  be  construed  according  to  the  inten- 
tion of  the  parties  as  evidenced  by  the 
words  they  have  used.  In  order  to 
arrive  at  a  correct  construction  of  it. 
we  may  also  have  recourse  to  the  sur- 
rounding circumstances ;  one  of  which 
is,  that  the  defendant  is  an  agent,  act- 
ing for  a  principal  who  is  known.  I 
think  it  is  impossible  to  hold  him  per- 
sonally liable.  ...  If  a  broker  bays 
goods  for  a  merchant,  naming  him  and 
stating  that  he  lives  in  Australia,  un- 
less he  at  the  same  time  stated  that 
he  was  buying  only  as  agent,  the  jury 
would  be  warranted  in  holding  him  to 
be  personally  liable.  There  is  another 
class  of  cases  where  custom  may  inters 
vene  and  qualify  the  contract  so  as  to 
make  the  party  resident  in  this  coun- 
try liable  personally,  though  acting 
for  a  known  foreign  principal.    But, 
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where  the  contract  is  reduced  into 
■  writing,  we  must  gather  from  its  con- 
tents what  was  the  intention  of  ,the 
parties;  and  here  the  question  is 
whether  the  defendant  so  expressly 
contracts  as  agent  as  to  exclude  his 
personal  liability.  I  strongly  incline 
to  think  that  no  such  custom  exists  as 
that  suggested,  and  to  establish  which 
there  was  a  fruitless  attempt  recently 
in  the  court  of  Queen's  bench.  With- 
out saying  whether,  if  such  custom  ex- 
isted, it  would  be  excluded  by  the 
terms  of  this  contract,  it  is  enough  to 
say  that  I  am  clearly  of  opinion  that 
the  terms  here  used  show  that  the  de- 
fendanti  contracted  as  agent,  and  as 
agent  only." 

k.  UaWUty   for  earnest   monen  or  ad- 
vance payment. 

If  earnest  money  is  paid  to  a  brokw, 
and  the  contract  is  broken  by  the  prin- 
cipal, the  broker  is  liable  to  the  other 
party  for  the  return  of  the  earnest 
money  if  it  remains  in  his  hands  at  the 
time  of  the  breach,  though  he  has  dis- 
closed the  name  of  his  principal. 
Messer  Real  Estate  &  Ins.  Co.  v.  Ruif 
(1913)  185  Ala.  236,  64  So.  51;  Kroe- 
ger  T.  Good  (1907)  18  Idaho,  184,  89 
Pac.  632;  Gosslin  y>  Martin  (1910)  56 
Or.  281,  107  Pac.  957. 

In  Crosby  v.  Livingston  (1919)  — 
Kan.  — ,  185  Pac.  284,  the  court  ap- 
plied the  general  rule  that  an  agent 
who  exceeds  his  authority  in  making  a 
contract  and  whose  principal  declines 
to  be  bound  thereby  renders  himself 
liable  to  the  third  party  with  whom 
he  made  the  unauthorized  bargain,  by 
holding  that  a  broker  who  exceeded 
his  authority  in  making  a  contract 
which  the  principal  refused  to  ratify 
was  liable  for  the  return  of  earnest 
money  paid  to  him  on  account  of  the 
contract  The  money  in  this  case 
seems  to  have  been  turned  over  to  the 
principal  by  the  broker,  but  it  is  per- 
haps assumed  that  that  was  done 
after  notice  from  the  plaintiff  to  the 
broker  that  the  principal  had  refused 
to  carry  out  the  contract,  though  the 
report  is  not  clear  on  that  point. 

In  Gosslin  v.  Martin  (Or.)  supra,  it 
appeared  that  a  real  estate  broker  en- 
tered into  negotiations  with  the  plain- 
tiffs whereby  they  agreed  to  purchase 


a  certain  tract  of  land  for  a  stipulated 
price,  part  of  which  was  to  be  paid  on 
the  signing  of  the  agreement,  and  the 
balance  upon  delivery  of  a  good  con- 
veyance and  an  abstract  showing  a 
good  title.  A  deed  was  delivered,  but 
the  abstract  did  not  show  a  clear  title. 
Plaintiffs,  after  failing  in  specific  per- 
formance proceedings,  were  compelled 
to  purchase  the  land  through  ether 
parties  at  an  advanced  price.  The 
broker  refused  to  return  the  deposit 
left  with  him  on  the  ground  that  it 
was  due  him  for  commission.  la  an 
action  against  him  for  the  return  of 
the  deposit,  the  court  held  that  when 
a  deposit  is  still  in  the  hands  of  the 
broker,  not  having  been  turned  over 
to  the  principal,  the  broker  is  liable 
for  the  return  of  it  if  the  consideration 
has  failed.  It  was  said :  "The  money 
which  defendant  received  belonged  to 
plaintiffs.  It  was  paid  to  him  on  the 
theory  that  he  was  the  agent  of  John 
Denny,  and  plaintiffs  were  Mititled  to 
the  return  of  it  when  the  consideration 
on  which  it  was  paid  absolutely  failed. 
Where  an  agent  has  collected  money 
for  his  principal  under  such  circum- 
stances, and  paid  it  over  to  the  prin- 
cipal, an  action  will  not  lie  against 
him  to  recover  it;  but  where,  as  in  this 
case,  he  still  has  the  money  in  his 
possession,  such  action  will  lie.  It  is 
probable  that  defendant  has  a  good 
cause  of  action  against  Denny  to  re- 
cover his  commissions,  but  to  allow 
him  to  retain  the  money  paid  him  by 
plaintiffs  would  be  unconscientious."  ' 
In  Kroeger  v.  Good  (1907)  IS  Idahc, 
184,  89  Pac.  632,  it  appeared  that  a  let- 
ter offering  a  certain  lot  of  land  to  be 
sold  at  a  fixed  price  was  shown  by  real 
estate  brokers  to  a  prospective  pur-, 
chaser.  The  purchaser  paid  $100  as 
deposit  on  the  lot,  the  balance  to  be 
paid  when  the  deed  could  be  procured. 
The  owner  of  the  land,  on  being  in- 
formed of  the  transaction,  refused  to 
sell  at  that  price,  but  offered  to  sell 
at  a  greater  one.  The  purchaser  re- 
fused to  pay  the  greater  price  and  re- 
fused to  accept  the  return  of  the  de- 
posit from  the  brokers.  The  court 
held,  in  an  action  against  the  brokers 
for  damages  sustained,  that  the  plain- 
tiff was  entitled  only  to  the  return  of 
the  deposit,  as  the  broker  acted  in  good 
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faith  and  did  all  in  their  power  to 
procure  a  deed.  It  was  said:  "It  is 
clear  to  us  that  the  appellant  was  cog- 
nizant of  the  fact  that  the  respond- 
ents were  real  estate  brokers,  and  that 
they  did  not  have  the  title  to  said  prop- 
er^ at  ttie  time  said  receipt  was  given, 
and  tiiat  the  appellant  knew  that  re- 
spondents could  not  procure  the  title 
unless  the  owner  saw  fit  to  convey, 
and  fr«m  the  facts  and  circumstances 
we  «eiinot  conclude  that  the  respond- 
ents intended  to  guarantee  to  the  ap- 
pellant that  they  would  procure  title 
for  8idd  sum  of  money.  They  had  a 
letter  from  the  owner  in  which  she 
stated  that  she  would  accept  the  offer 
of  11.700  for  said  lot,  which  they  ex- 
hibited to  the  appellant  at  the  time 
said  transaction  occurred.  There  was 
not  an  intimation  in  the  record  but 
what  the  respondents  acted  in  perfect 
good  faith,  and  did  endeavor  to  pro- 
cure a  conveyance  from  the  owner  of 
said  lot  to  the  appellant,  and  the  own- 
er absolut^y  refused  to  accept  less 
than  $2,000  therefor.  That  receipt 
must  be  interpreted  in  the  light  of  the 
circumstances  and  facts  surrounding 
its  making.  It  is  said  in  2  Page  on 
Contracts,  §  1128:  It  is  a  recognized 
rule  of  construction  that  the  court  will 
place  itself  in  the  position  of  the  par- 
ties who  made  the  contract  as  nearly 
as  can  be  done,  by  admitting  evidence 
of  the  surrounding  facts  and  circum- 
stances, the  nature  of  the  subject-mat- 
ter, the  relation  of  the  parties  to  the 
contract,  and  the  objects  sought  to 
be  accomplished  by  the  contract.'  The 
receipt  on  its  face,  perhaps,  does  in- 
dicate that  the  respondents  were  the 
owners  of  said  lot,  or  that  they  had  it 
within  their  power  to  secure  a  con- 
veyance of  it  to  the  appellant.  If  that 
were  true,  then  a  court  of  equity  would 
compel  them  to  pay  whatever  damages 
the  appellant  had  sustained  by  reason 
of  their  failure  to  do  so.  But  as  the 
appellant  knew  that  the  conveying  of 
the  title  could  not  be  controlled  by  the 
respondents,  that  it  was  solely  at  the 
option  of  the  owner  to  couvey  or  not, 
wfl  d«  not  think  said  receipt  should 
be  iiitterpreted  in  a  manner  to  do  any 
injustice  to  either  of  the  parties.  We 
think  it  would  be  most  unjust,  under 


the  circumstances  and  facts  of  this 
case,  to  require  the  respondents  to  pay. 
to  the  appellant' the  sum  of  |790  as 
damages,  when  he  knew  at  the  tinw 
of  the  transaction  that  the  defendants 
did  not  intend  to  guarantee  to  him 
that  they  would  procure  the  title,  and 
well  knew  that  the  procuring  of  the 
title  depended  upon  the  will  of  the 
owner.  The  defendants  have  offered 
to,  and  are  ready  and  willing  to,  re- 
turn the  $100  deposited  with  them  on 
§aid  contract,  and  we  think  that  is  all 
they  are  required  to  do  under  the  facts 
of  this  case." 

In  Messer  Real  Estate  &  Ins.  Co.  v. 
Ruff  (1913)  185  Ala.  236,  64  So.  61, 
wherein  it  appeared  that  a  purchaser 
in  a  contract  for  the  sale  of  a  tract  of 
land  paid  a  deposit  to  the  broker,  and 
subsequently  the  contract  was  mutual- 
ly rescinded,  the  court  held  that  the 
broker  was  in  no  better  position  than 
his  principal,  and  was  bound  to  re- 
turn the  earnest  money  paid  to  him. 
It  was  said:  "The  check  which  was 
turned  over  to  the  Real  Estate  &  In- 
surance Company  'to  bind  the  trade' 
was,  in  pur  opinion,  under  the  terms 
of  the  contract  itself,  a  check  which 
was  to  become  the  property  ex  equo  et 
bono  of  Cooke  only  when  Cooke  did 
those  things  which,  under  the  law,  his 
contract  required  him  to  do.  That 
check  ex  equo  et  bono  belonged  to 
Ruff  until  Cooke  carried  out  his  con- 
tract. The  parties  never  did  get  to- 
gether and  complete  the  trade.  By 
mutual  agreement  they  rescinded  It. 
This  mutual  agreement,  which  the  par- 
ties were  certainly  competent  in  good 
faith  to  make,  forecloses  any  consid- 
eration as  to  whether  Cooke  or  Ruff 
was  in  the  wrong  pending  the  negotia- 
tions which  finally  resulted  in  a  com- 
plete rescission  of  the  contract.  The 
Messer  Real  Estate  &  Insurance  Com- 
pany acquired  no  greater  rights  to  the 
check  than  did  their  principal  Cooke. 
In  this  transaction  the  rights  of  the 
real  estate  company  to  the  |1,000  matt 
be  worked  out  through  Cooke;  and 
Cooke,  having  rescinded  the  contract, 
is  certainly  in  no  position  to  claim  ex 
equo  et  bono  the  check  or  its  proceeds. 
For  this  reason  the  plaintiff,  under  all 
the  evidence,  was  entitled  to  the  gen- 
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eral  affirmative  charge  as  to  coant  4. 
This  being  the  situation,  it  seema  to 
OB  that  it  is  not  necessary  for  us  to 
consider  any  other  question  presented 
by  this  record.  Cooke  may  owe, the 
Messer  Real  Estate  &  Insurance  Com- 
pany more  than  the  $1,000  involved 
fai  this  suit,  because  of  Cooke's  failure 
to  complete  a  trade  which  said  Real 
Estate  &  Insurance  Company  made 
for  him.  If  this  be  true,  such  fact  in 
no  way  authorizes  the  said  Real  Es- 
tate &  Insurance  Company  to  retain 
from  Ruff  and  apply  on  the  Cooke  debt 
money  which  ex  equo  et  bono  belongs 
to  Ruff  and  to  which  Cooke  is  not  ex 
equo  et  bono  entitled.  The  agent  is 
not  superior  to  his  principal,  and  un- 
der the  facts  of  this  case  the  rights 
of  the  agent  must  be  measured  by  the 
rights  ef  the  man  in  whose  shoes,  at 
all  timet  during  this  matter,  it  baa 
stood." 

In  Mead  v.  Altgeld  (1891)  186  111. 
298.  26  N.  E.  388,  affirming  (1889)  83 
111.  App.  873,  it  appeared  that  real 
estate  brokers  agreed  to  refund  the 
money  to  the  purchaser  of  real  estate 
if  the  title  proved  defective.  The  own- 
er of  the  property  had  a  similar  con- 
tract with  the  purchaser.  The  title 
proving  defective  the  purchaser  de- 
manded the  return  of  the  purchase 
money,  which  was  refused.  The  court 
held  that  where  a  broker  makes  him- 
self personally  responsible  for  the  re- 
turn of  a  deposit  he  will  be  held  to  his 
agreement,  saying:  "But  the  defend- 
ants contend  that  if  there  is  any  lia- 
"bility  to  refund  to  the  plaintiff  the 
$1,000  paid,  such  liability  is  upon  Mrs. 
Ray  and  not  upon  them,  and  that  she 
and  not  they  should  have  been  sued. 
The  contract  between  Mrs.  Ray  and 
the  plaintiff,  by  which  she  agreed  to 
sell  and  convey  said  lots  to  him,  is 
in  writing  and  contains  substantially 
the  same  provision  in  relation  to  re- 
funding to  the  plaintiff  the  $1,000  paid 
in  case  the  title  should  prove  not  good 
that  is  also  contained  in  the  defend- 
ants' receipt  above  set  forth.  The 
contention  is  that  the  two  instruments 
should  be  construed  together  as  one 
instrument,  and  that  by  such  construc- 
tion both  should  be  held  to  be  con- 
trsetB  •f  Mrs.  Ray,  the  principal,  and 


not  of  Mead  &  Coe,  the  agents.  We 
are  of  the  opinion  that  Vkia  contention 
cannot  be  sustained.  The  construc- 
tion of  written  contracts  is  a  matter 
of  law  for  the  court,  and,  by  applying 
to  said  receipt  the  recognized  rules  of 
construction,  we  are  of  the  opinion 
that  it  amounts  to  a  personal  under- 
taking on  the  part  of  Mead  &  Coe  to 
refund  the  $1,000  in  case  the  title 
should  prove  not  good.  This  conclu- 
sion need  be  in  no  way  affected  by  the 
fact  that  Mrs.  Ray,  in  her  contract 
with  the  plaintiff,  inserted  a  similar 
stipulation.  The  two  instruments, 
though  executed  at  the  same  time  and 
in  relation  to  the  same  subject-matter, 
are  not  necessarily  one  contract.  It 
was  entirely  competent  for  Mead  & 
Coe,  if  they  saw  fit  to  do  sp,  to  be- 
come personally  obligated  to  the  plain- 
tiff to  refund  him  his  money  if  the 
title  should  prove  defective,  and 
whether  they  did  so  or  not  must  de- 
pend upon  the  construction  to  be 
given  to  the  instrument  to  which  they 
have  affixed  their  signatures.  'It  is 
undoubtedly  competent,'  says  Mr.  Me- 
chem,  'for  an  agent,  although  fully 
authorized  to  bind  his  principal,  to 
pledge  instead  his  own  personal  re- 
sponsibility, if  he  so  prefers.  The 
presumption  is  that  the  agent  intends, 
to  bind  his  principal,  but  where  he 
expressly  charges  himself  personally, 
he  will  be  held.  Such  a  personal  un- 
dertaking is  not  necessarily  inconsist- 
ent with  his  character  as  agent,  and 
where  he  has  so  promised  personally, 
the  mere  addition  of  the  word  "agent," 
"trustee,"  etc.,  to  a  written  promise, 
will  ordinarily  be  regarded  as  mere  de- 
scriptio  personie.'  Mechem,  Ageacj, 
i  568." 

In  Read  y.  Riddle  (1886)  48  N.  J.  L. 
869,  7  AtL  487,  it  appeared  that  a  real 
estate  broker  was  paid  $600  on  account 
of  the  purchase  price  of  certain  land. 
He  promised  to  return  the  money  if  it 
turned  out  that  his  principal  did  not 
have  a  good  title.  It  subsequently 
turned  out  that  his  principal  did  not 
have  a  good  title.  A  good  title,  how- 
ever, was  later  obtained.  The  court 
held  that  when  an  agent  promises  to 
return  money  paid  on  deposit  in  case 
it  should  turn  out  that  his  principal 
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did  not  have  a  good  title,  though  a 
deed  is  /lubsequently  obtained,  he  is 
liable  to  return  the  deposit.  It  was 
said :  "At  the  trial  his  counsel  asked 
the  court  to  charge  that  the  action 
could  not  be  maintained  because  Read 
received  the  money  merely  as  the 
agent  of  Mrs.  Maison,  and  the  pay- 
ment to  him  was  in  fact  payment  to 
her.  The  judge  refused  to  so  charge, 
and,  on  the  contrary,  charged  that  un- 
der the  evidence  the  action  could  be 
maintained.  The  charge  was  correct. 
Under  the  circumstances,  Read  was 
liable  to  Mrs.  Riddle  for  the  return  of 
the  money.  Where  an  agent,  being  a 
stakeholder,  receives  a  deposit  which 
he  pays  over  before  the  conditions 
upon  which  it  is  to  be  paid  are  ful- 
filled, he  is  liable  for  the  deposit. 
...  In  the  case  in  hand.  Read  ex- 
pressly promised  Mrs.  Riddle  that  he 
would  return  the  money  to  her  in  case 
it  should  turn  out  that  his  principal's 
title  was  not  good." 

If  the  prospective  purchaser  and  the 
broker's  principal,  the  vendor,  mutual- 
ly agree  to  vary  the  terms  of  the  con- 
tract, the  broker  is  not  liable  for  the 
return  of  the  earnest  money  or  part 
payment  Fowler  t.  Quail  (1887)  36 
Kan.  507,  18  Pac.  784.  In  that  ease 
it  appeared  that  a  firm  of  real  estate 
agents  received  a  part  payment  of  the 
purchase  money  on  a  sale  conditioned 
that  the  offer  be  accepted  by  the  owner 
on  the  terms  and  conditions  specified 
in  the  agreement,  or  the  money  re- 
turned. The  vendor  and  vendee  sub- 
sequently modified  the  terms  and  con- 
ditions upon  which  the  agents  sold. 
The  agents  had  already  paid  the  mon- 
ey to  the  principal.  In  an  action 
for  the  return  of  the  money  so  paid 
to  the  agents,  it  was  held  that  an  agent 
was  not  liable  when  the  agreement 
was  varied  by  mutual  consent  of  the 
parties,  the  court  saying:  "Whatever 
remedy  the  defendants  in  error  may 
have  against  Bums,  it  must  be  con- 
ceded that  on  the  state  of  facts  shown 
by  the  record  they  cannot  maintain 
this '  action  against  the  plaintiffs  in 
error  for  the  recovery  of  $140  received 
by  them  as  a  part  payment  on  the  sale 
of  the  lots.  One  very  good  reason  for 
this  is   because  the   condition   upon 


which  it  was  paid  to  them  as  agents 
was  that  their  principal  should  accept 
the  offer.  This,  as  we  have  already 
stated,  was  done  by  the  subsequent 
agreement.  A  contract  of  purchase 
and  sale  was  entered  into  and  signed 
by  all  the  parties." 

The  broker  is  not  liable  when  he  has 
already  paid  the  deposit  over  to  his 
principal.  Fowler  v.  Quail  (Kan.) 
supra ;  Waddell  v.  Mordecai  (1835)  21 
S.  C.  L.  (3  Hill)  22. 

In  the  case  last  cited  it  appeared 
that  an  agent  for  the  owners  of  a  brig 
received  a  certain  amount  as  passage 
money  for  the  transportation  of  twen- 
ty or  twenty-five  slaves.  In  the  re- 
ceipt for  the  money  received  the  agent 
signed  himself,  after  naming  the  brig, 
"For  the  owners,"  and  then  signed  his 
name.  The  brig  was  wrecked  after 
being  out  two  days  and  the  captain  of 
the  brig  left  the  negroes  stranded. 
The  agent  had  turned  the  money  re- 
ceived by  him  over  to  the  owners.. 
In  an  action  against  the  agent  for  the 
return  of  the  money  paid  the  eourtr 
held,  that  the  agent  was  not  responsi- 
ble for  the  return  of  the  money  when 
he  had  already  paid  the  money  over  to 
his  principal.  It  was  said:  "The  voyage 
utterly  failed.  The  negroes  were  not 
advanced  a  single  league  towards  their 
destined  port;  on  the  contrary,  much 
injury  was  done  to  Waddell.  The  cap- 
tain, in  his  own  langruage,  'did  not  care 

a ,'  and  by  his  conduct  verified  his 

utter  disregard  of  the  duties  he  had 
undertaken  to  perform.  He  wilfully 
carried  the  negroes  out  of  the  voyage 
into  Nassau,  where  they  were  lost  or 
detained,  all  but  the  seven  who  re- 
turned home.  We  h.ive  here  certainly  a 
strong  case  on  the  part  of  Waddell 
for  recovering  not  only  the  passage 
money  advanced,  but  for  a  much  great- 
er amount  in  damages.  But  is  Morde- 
cai answerable  for  either  the  one  or 
the  other?  If  in  due  time  he  disclosed 
to  Waddell  that  he  acted  as  agent 
merely,  and  for  whom  his  agency  was. 
then  he  might  be  holden  liable  for 
all  the  damages ;  for,  if  we  are  to  hold 
him  as  principal  by  reason  of  his  pass- 
ing himself  in  that  character,  he  must 
take  to  himself  all  the  consequences 
that  would  otherwise  have  accrued  to 
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the  true  principal.  Waddell  has  great 
claims.  But  from  whom  are  they  due? 
Does  Mordecai  come  in  for  the  pay- 
ment of  any  part?  Or  may  he  not  be 
yet  found  under  the  established  rules 
that  protect  agents  from  liability? 
Mordecai  may  have  been  in  danger, 
from  the  seeming  concealment  of  his 
principal,  and  still  escape  unhurt.  He 
may  still  be  in  no  worse  situation  than 
that  of  his  humble  namesake,  who  in 
old  time  sat  obtrusively  in  the  King's 
gate.  The  act  was  offensive;  but  it 
did  not  follow  in  the  law,  when  duly 
considered,  that  he  was  to  be  hung  up 
on  high.  Let  us  then  see,  under  the 
same  measure  of  strict  law,  whether 
our  Mordecai  may  not  also  pass 
through  unhurt.  What  are  the  facts 
on  this  side  of  the  case?  Since  the 
verdict,  it  cannot  be  questioned  that 
Mordecai  paid  over  the  $100  advanced 
by  Waddell  to  the  owners  of  the  brig, 
that  he  received  no  timely  notice  to 
retain  the  money;  that  he  acted 
throughout  in  good  faith;  and  in  the 
whole  transaction  appeared  as  the 
certain  agent  of  the  owners  of  the  brig, 
though  they  were  not  specifically 
named.  .  .  .  The  action  is  for  mon- 
ey had  and  received  to  the  use 
of  the  plaintiff.  The  91OO  was  vol- 
untarily paid  by  the  plaintiff  in 
advance;  and  he  gave  no  timely  no- 
tice to  have  the  money  detained. 
Mordecai  committed  no  trespass,  and 
made  no  encroachment  upon  the  rights' 
of  the  plaintiff.  He  simply  received 
the  money  advanced  for  his  principal. 
Had  he  obtained  it  by  some  device,  or 
by  any  deliberate  and  affirmative  act 
of  his  own,  as  by  selling  one  of  the 
negroes,  there  would  have  been  much 
more  reason  and  law  in  charging  him 
personally.  But  to  render  him  liable 
in  the  equitable  action  of  money  'had 
and  received,'  when  he  was  the  mere 
quiescent  receiver  without  bad  faith, 
and  had  given  the  money  its  only  prop- 
er destination  by  paying  it  over, 
would  be  to  adjudge  him  principal  'in 
extenso,'  and  of  course  liable  for  all  the 
damage  done  by  the  captain  at  Nassau. 
It  would  be  to  divert  the  primary 
principle  of  this  species  of  action 
which  has  been  called  a  'little  bill  in 
■equity,'  in  which  money  shall  not  be 


recovered  against  equity  and  good 
conscience.  This  is  strictly  a  legal 
view.  And  assuredly,  whatever  view 
may  be  taken  of  his  conduct  in  other 
respects,  in  the  matter  of  this  particu- 
lar action,  both  in  receiving  and  pay- 
ing over  the  $100,  Mordecai  stands 
blameless;  in  this  regard,  at  least,  he 
is  'an  Israelite  indeed  without  guile.' " 

//.  Vndiseloaed  prtneipmt, 
a.  Oeneral  rule. 

A  broker  who  does  not  disclose  the 
name  of  his  principal  at  the  time  of 
entering  into  the  contract  is  personal- 
ly liable  for  any  breach  thereof  by  the 
principal. 
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In  Darlington  Iron  Co.  v.  Foote 
(1883)  16  Fed.  646,  it  appeared  that  a 
broker  was  treated  in  the  correspond- 
ence preliminary  to  the  contract  for 
the  sale  of  a  commodity,  as  the  pro* 
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posed  purchaser.  In  the  bought  and 
sold  notes  which  were  exchanged  by 
the  parties,  the  broker  was  designated 
as  purchaser.  The  court  held  that  un- 
der such  circumstances  the  broker 
should  be  regarded  as  principal.  It 
was  said:  "It  has  been  urged  for  the 
defendant  that  the  correspondence 
was  but  a  negotiation  for  a  contract, 
and  that  the  parties  contemplated  the 
exchange  of  formal  written  instru- 
ments as  a  definite  conclusion  of  their 
negotiation;  and  in  this  view  of  the 
case  emphasis  has  been  placed  upon 
the  facts  that  the  defendant  was  act- 
ing as  a  broker ;  that  plaintifTs  agents 
knew  this;  and  that  both  parties  re- 
garded the  credit  which  was  to  be 
supplied  in  London  as  a  condition 
precedent  to  a  final  contract.  Al- 
though defendant  was  buying  the  rails 
to  sell  to  another  party,  and  although 
his  profit  was  to  be  derived  from  a 
commission  of  1  per  cent,  to  be  allowed, 
him  on  the  purchase  money  by  the 
plaintiff,  there  is  no  room  to  doubt 
that  both  parties  contemplated  a  con- 
tract in  which  he  was  to  be  a  prin- 
cipal and  by  which  he  was  to  pay 
cash  for  the  rails  upon  delivery.  The 
bought  and  sold  notes  sent  by  plain- 
tiff's agents  to  defendant  in  their  let- 
ter of  February  6th,  name  the  defend- 
ant as  the  purchaser,  and  conclude 
with  the  clause:  'An  approved  bank 
credit  to  be  arranged  when  this  con- 
tract is  confirmed.'  What  was  to  be 
done  to  'confirm'  the  contract?  Cer- 
tainly nothing  after  the  bought  and 
sold  notes  were  exchanged.  But  could 
either  party  recant  at  any  time  before 
the  notes  were  exchanged?  Did  they 
intend  the  period  of  uncertainty  to 
intervene  which  would  take  place 
while  the  notes  were  crossing  the  At- 
lantic? Certainly  not;  because  in  the 
same  letter  plaintiff's  agents  ask  de- 
fendant to  'cable  confirmation  of  the 
contract.'  Confirmation  of  the  con- 
tract was  to  be  signified  by  a  cable- 
gram. If  confirmation  was  to  be  sig- 
nified by  a  cablegram,  the  parties  must 
have  regarded  the  exchange  of  bought 
and  sold  notes,  not  as  the  preliminary 
to  a  contract,  but  as  evidence  of  a 
contract  already  concluded.  This 
view  of  the  understanding  of  the  par- 


ties is  enforced  by  the  statement  ia  the 
plaintiff's  letter  that  the  notes  are  in- 
closed 'to  avoid  any  possible  mistake.' 
Subsequent  communications  indicate 
that  undoubtedly  the  plaintiff's  agents 
were  anxious  to  know  whether  the  de- 
fendant's buyers  had  closed  with  the 
defendant,  and  provided  him  with  the 
bank  credit  he  was  to  forward  to  Lon- 
don; but  the  reasonable  interpretation 
of  the  whole  correspondence  is  that 
the  parties  intended  to  be  reciprocally 
obligated  when  the  conditions  of  the 
contract  were  fully  understood  and  ac- 
cepted by  both." 

In  Djake  v.  Pope  (^906)  78  Ark.  327, 
95  S.  W.  774,  it  was  held  that  if  an 
agent  does  not  disclose  his  principal, 
but  deals  personally,  then  he  is  liable 
personally.  After  disclosure,  how- 
ever, the  third  party  may  hold  either 
the  broker  or  principal.  The  court 
said:  "But  if  he  does  not  disclose  his 
principal  nor  the  fact  that  he  is  acting 
as  a  broker,  but  deals  personally,  then 
he  is  liable,  although  in  fact  he  acted 
as  broker,  and  his  principal  may  be 
held  after  disclosure,  but  this  does  not 
prevent  his  personal  liability  if  the 
third  party  elects  to  hold  him  instead 
of  his  after-disclosed  principal." 

In  Scaling  v.  Knollin  (1900)  94  IlL 
App.  443,  it  was  held  that  if  the  party 
buying  did  not  know  who  the  principal 
was,  but  did  know  that  the  party  sell- 
ing was  a  broker,  and  the  broker  did 
not  see  fit  to  bind  his  principal,  he  is 
liable  personally.  It  was  said:  "It 
is  not  claimed  that  Scaling  &  Tamblyn 
disclosed  their  agency  and  their  prin- 
cipal; but  it  is  claimed  that  the  fact 
was  otherwise  brought  to  the  knowl- 
edge of  defendants  in  error,  by  the 
bill  of  lading  and  scale  tickets.  We 
are  of  opinion  that  the  trial  court  was 
fully  warranted  in  finding  from  the 
evidence  that  defendants  in  error  had 
no  such  notice  or  knowledge.  Assum- 
ing that  Enollin,  who  represented  de- 
fendants in  error,  did  see  the  freight 
bill,  or  bill  of  lading,  and  that  he  mast 
have  observed  that  McLain  was  named 
therein  as  consignor  and  consignee, 
yet  we  regard  that  circumstance  as 
entirely  consistent  with  a  bona  fide  be- 
lief that  Scaling  &  Tamblyn  owned  the 
sheep  and  were  selling  tiiem  in  their 
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I  behalf.  If  SeaiiB^ftTamblynhad 
tooglit  the  sheep  from  any  shipper, 
wh»  had  brought  them  to  the  Kansas 
OHy  stockyards  for  a  market,  precisely 
tte  same  conditions  might  be  ex> 
petted  to  obtain  in  the  matter  of  bill 
«f  lading  and  scale  tickets.  The  bill 
ef  lading  woald,  in  that  event,  have 
named  the  shipper  as  consignee,  and 
■pon  a  sale  of  tiie  sheep  to  Scaling  ft 
Tamblyn,  who  wished  to  resell  in  the 
ssme  market,  no  change  would  nat- 
nrally  be  made  in  the  bill  of  lading  nn- 
til  they  in  turn  sold  to  someone  who 
wished  to  ship  again.  We  are  unable 
to  agree  with  the  contention  of  the 
learned  counsel  for  plaintiff  in  error 
that  the  facts  of  this  case  establish 
knowledge  upon  the  part  of  defend- 
ants in  error  of  the  agency  of  Scaling 
&  Tamblyn.  But  aside  from  this 
ground  for  sustaining  the  finding  of 
the  trial  court  as  to  a  liability,  there 
is  another  reason  why  that  finding 
mast  be  sustained.  It  is  the  rule  es- 
tablished in  this  state,  that  even  if  the 
party  buying  knows  that  the  party 
selling  is  a  broker,  and  although  there 
be  reason  to  believe  that  he  is  selling 
for  some  principal,  yet  if  the  party 
selling  does  not  see  fit  to  bind  his  prin- 
cipal by  the  form  of  the  contract 
made,  and  does  bind  himself  by  the 
form  of  the  contract,  the  agent  thus 
contracting  in  his  own  name  may  be 
held  to  the  liability  of  a  vender." 

In  Cobb  V.  Knapp  (1877)  71  N.  Y. 
348,  27  Am.  Rep.  51,  it  appeared  that  a 
tnvker  purchased  some  wheat  fer  an 
nndiselosed  principal  tnm  the  plain- 
tiff. The  broker's  principals  failing  to 
pay  for  the  wheat,  this  salt  was  in- 
stitoted  against  the  broker  therefor. 
It  was  held  that  a  broker,  although 
acting  for  another,  was  personally  lia- 
ble if  he  contracted  in  his  own  name 
without  disclosing  his  principal,  and 
Hits  would  be  so  even  though  the 
atAl»  knew  that  the  broker  was  acting 
as  broker  or  agent. 

In  Knapp  v.  Simon  (1884)  96  N.  T. 
2S4,  6  N.  Y.  Civ.  Proc.  Rep.  1,  arising 
out  of  the  same  transaction,  it  ap- 
peared that  a  broker  had  purchased 
wheat  for  his  nndiselosed  principal, 
who  did  not  pay  for  same.  The  broker 
tbereapon  sued  and  judgment  re- 


covered against  him.  The  brokw  then 
brought  suit  to  recover  from  his  prin- 
cipal. The  conrt  held,  among  other 
things,  that  a  purchase  by  an  agent 
for  an  nndiselosed  principal  rendered 
the  agent  personally  liable.  It  was 
said:  "The  effect  of  a  purchase  of 
property  by  an  agent  who  does  not  dis- 
close the  name  of  his  principal  to  the 
vendor  at  the  time  of  shch  purchase 
is  to  render  the  agent  personally  lia- 
ble to  the  vendor  for  the  purchase 
price.  .  .  .  When  a  broker  pur- 
chases or  sells  property  without  dis- 
closing to  the  respective  principals  In 
the  transaction  the  name  of  the  party 
for  whom  he  acts,  he  becomes,  on  the 
one  side,  liable  personally  for  the  pur- 
chase price  of  the  property  bought, 
and,  on  the  other,  is  entitled  to  collect 
such  price  from  the  principal  at  whose 
instance  a  purchase  was  made." 

In  Zimmermann  v.  Weber  (1909)  185 
App.  Div.  428,  120  N.  Y.  Supp.  488,  it 
appeared  that  stock  brokers  agreed 
in  ttieir  own  name  to  sell  certain  stock 
to  purchasers.  The  defendants  had 
authorized  the  brokers  to  sell  their 
stock,  bat  between  the  time  of  the 
authorization  and  the  contract  for  the 
sale  the  principals  had  disposed  of 
them  otherwise,  and  so  were  unable  to 
deliver  them  when  called  upon  by  their 
brokers.  The  brokers  thereupon  reim- 
bursed the  purchasers  for  the  dftmage 
caused  by  the  inability  of  their  prin- 
cipal te  perform.  In  an  action  for 
reimbursement  the  court  held  that  the 
purchasers  could  hold  the  brokers  for 
the  breach  by  their  principal.  It  was 
said:  "The  failure  of  the  plaintiffs 
to  carry  out  their  contract  resulted 
from  the  default  of  the  defendant  in 
carrying  out  his  and  in  failing  to  fur^ 
nish  the  stock  which  he  had  authorized 
them  to  sell  for  him.  The  market  price 
rose,  and  on  failure  of  the  plaintiffs  to 
deliver,  the  plaintiffs'  purchaser  had 
the  right  to  go  into  the  market  and 
boy  the  stock  at  the  market  price,  and 
to  hold  the  plaintiffs,  who  were  the 
only  persons  he  knew  in  the  contract, 
for  his  damage.  ...  In  pursuance 
of  the  authority  given  by  the  defend; 
ant  the  plaintiffs  were  justified  In 
making  the  contract  for  the  sale  of  the 
shares  of  stock  at  the  price  stipulated 
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by  the  defendant,  and  in  becoming 
personally  responsible  for  the  delivery 
of  the  same  at  the  price  agreed  upon." 

In  Whitman  v.  Johnson  (1895)  10 
Mtec.  725,  81  N.  Y.  Supp.  805,  it  ap- 
peared that  a  broker  entered  into  a 
contract  with  the  plaintiff  for  the  sale 
of  a  certain  quantity  of  oil.  The  oil 
was  never  delivered,  and  the  broker 
was  thereupon  sued  for  the  damages 
caused  by  the  breach  of  contract  The 
court  held  that  in  order  to  relieve  an 
agent  or  broker  from  liability  on  a 
contract  for  his  principal,  it  must  ap- 
pear that  when  the  agent  made  the 
contract  he  had  authority  from  the 
person  from  whom  he  made  it,  to  make 
it  in  the  form  he  did,  and  thatr  he  not 
only  disclosed  the  fact  of  his  agency  at 
the  time  of  entering  into'  the  contract, 
but  that  he  also  disclosed  the  name 
of  the  principal  in  such  a  way  that  the 
contract  would  bind  the  principal  and 
not  himself. 

In  Newman  v.  Greeff  (1886)  101 
N.  Y.  663,  5  N.  E.  335,  it  appeared  that 
the  defendants,  commission  mer- 
chants, entered  into  a  contract  with 
the  plaintiff  in  their  own  name.  The 
defense  was  based  upon  the  ground 
that  the  contract  was  made  by  them  as 
agents  for  third  parties.  It  was  held 
that  evidence  having  been  received  to 
interpret  the  true  meaning  of  the 
contract,  and  the  jury  having  found 
that  the  defendants  acted  as  princi- 
pals, there  was  no  error.  It  was  said : 
"Upon  this  appeal  the  counsel  for  the 
appellants  assumes  that  the  defend- 
ants were  commission  merchants  and 
agents  for  manufacturers,  and,  in  the 
light  of  that  knowledge  and  the  lan- 
guage of  the  letters,  contends  that  the 
character  of  the  transaction  was  one 
of  agency  merely.  What  the  plaintiff 
knew  was,  under  the  testimony,  for  the 
jury  to  say,  and  we  are  unable  to  find 
in  the  letters  any  conclusive  evidence 
showing  that  the  defendants  intended 
to  act  otherwise  than  as  principals.  In 
the  first  place  they  sign  as  principals. 
Then  they  say,  'We  report  your  order,' 
and  this,  in  view  of  the  fact  testified 
to,  that  the  plaintiff  had  given  the  or- 
der verbally  and  Chapman  had  made 
a  mranorandum  of  the  articles  and 
prices,  may  mean  'report  the  order' 


for  the  information  of  the  plaintiff,  as 
in  Brigg  v.  Hilton  (1885)  99  N.  Y.  517, 
62  Am.  Rep.  63,  3  N.  E.  61.  They  add, 
'Goods  to  be  put  up  in  bulk;  delivery 
as  soon  as  possible.'  Thus  the  contract 
imports  a  personal  obligation.  .  .  . 
In  the  case  before  us  the  signature  is 
the  firm  name  of  the  defendants,  and 
whether  the  words  used  in  the  bodies 
of  the  letters  are  susceptible  of  an 
interpretation  which  would  indicate  a 
different  relation  to  the  contract  on 
the  part  of  the  signers  is,  at  most,  am- 
biguous. Evidence  was  therefore  ad- 
missible and  was  received,  to  fix  its 
true  character.  And  the  jury  have 
found  as  a  fact  that  the  defendants 
did  act,  and  were  understood  by  the 
plaintiff  to  act,  in  the  transaction  as 
principals,  and  not  as  agents." 

In  Lichten  v.  Verner  (1899)  8  Pa. 
Dist.  R.  218,  it  appeared  that  a  broker 
purchased  100  shares  of  capital  stock 
of  a  certain  corporation  on  the  floor  of 
the  exchange,  from  plaintiff's  testator, 
for  an  undisclosed  principal.  On  de- 
livery of  the  stock  a  letter  of  attorney 
was  attached  to  the  certificate,  author- 
izing the  transfer  of  the  shares  but 
leaving  a  blank  space  for  the  name 
of  the  transferee.  Later  two  calls 
were  made  on  the  stock,  and  the  plain- 
tiff, as  executor  of  the  nominal  owner 
of  the  stock,  was  forced  to  pay  a  judg- 
ment obtained  to  enforce  collection. 
The  present  suit  was  then  instituted 
to  recover  from  the  broker.  It  was 
held  that  a  broker  who  does  not  dis- 
close the  name  of  his  principal  is  lia- 
ble to  the  other  party  to  the  contract 
as  if  he  himself  were  the  contracting 
party.  The  court  said:  "It  is  clear, 
therefore,  that  the  defendant  would 
be  liable  in  this  action  if  he  were  the 
purchaser  of  the  stock  on  his  own 
account.  But  does  the  fact  that  in 
buying  it  he  acted  on  behalf  of  another 
party  relieve  him?  It  is  well  settled 
that  where  one  contracting,  on  behalf 
of  another  fails  to  disclose  his  agency, 
he  becomes  subject  to  all  the  liabili- 
ties, express  or  implied,  created  by 
the  contract,  in  the  same  manner  as  if 
he  were  the  principal  in  the  transac- 
tion. And  the  subsequent  revelation  of 
his  true  position  and  the  name  of  his 
principal  will  not  relieve  him.   In  that 
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•mit,  the  other  party  to  the  contract 
may  pursue  either  the  agent  or  the 
principal,  although,  of  course,  he  is  en- 
titled to  but  one  satisfaction  of  his 
claim.  Meyer  t.  Baricer  (1818)  6 
Binn.  (Pa.)  228;  Beymer  v.  Bonsall 
(1875)  79  Pa.  298.  In  this  ease  Ver- 
ner  neither  named  hia  principal  when 
he  bought  the  stock  nor  gave  Lichten 
to  understand  that  he  was  not  dealing 
on  his  own  behalf.  He  is  therefore 
liable,  as  if  a  principal,  in  all  matters 
arising  out  of  the  purchase.  It  has 
been  argued  that  since  Mr.  Vomer  is 
a  broker  those  dealing  with  him  are 
charged  with  notice  that  he  buys  or 
sells,  not  for  himself,  but  for  other 
parties;  that  therefore  they  cannot  be 
said  to  deal  on  his  credit;  and  that  to 
take  any  different  view  of  the  case 
would  subject  the  members  of  the 
stock  exchange  to  a  condition  practical- 
ly prohibitive  of  busi  ness.  But  the  gen- 
eral law  of  agency  applies  to  brokers 
as  well  as  to  other  classes  of  agents, 
and  it  has  been  expressly  held  that  a 
broker  who  does  not  disclose  the  name 
of  his  principal  ie  liable  to  the  other 
party  to  the  contract  as  if  he  were  him- 
self the  contracting  party.  Royal 
Exch.  Ins.  Co.  v.  Moore  (1863)  11 
Week.  Rep.  (Eng.)  692,  8  L.  T..N.  S. 
242;  Nickalls  v.  Merry.  (1875)  L.  B. 
7  H.  L.  (Eng.)  530,  45  L.  J.  Ch.  N.  S, 
675,  32  L.  T.  N.  S.  623,  23  Week.  Rep. 
663;  Baltzen  v.  Nicolay  (1873)  53  N. 
Y.  467;  Watson  v.  Miller  (1876)  U 
W.  N.  (Eng.)  18.  See  Dos  Passos, 
Stock-Brokers  &  Stock  Exch.  680,  et 
seq.;  Mechem,  Agency,  |  969.  If  he 
discloses  his  principal  at  the  time  of 
the  making  of  the  contract,  he  will  not 
himself  incur  a  liabilily  on  it.  Coles 
▼.  Bristowe  (1868)  L.  R.  4  Ch.  (Eng.) 
«,  88  L.  J.  <3h.  N.  S.  81,  19  L.  T.  N.  S. 
408,  17  Week.  Rep.  105." 

In  Yamaoka  v.  kloeber  (1913)  71 
Wash.  598,  129  Pac.  387,  affirmed  on 
rehearing  in  (1913)  74  Wash.  697,  188 
Pac.  1037,  it  appeared  that  defendant 
sold  the  plaintiff  several  head  of  cat- 
tle and  agreed  to  furnish  certificate 
of  registration  for  them.  In  an  action 
for  his  failure  so  to  do  he  contended 
that  he  only  acted  as  broker  in  the 
sale  of  one  of  the  cattle,  &nd  therefore 
was  not  liable.    The  court  held,  how- 


ever, that  inasmuch  as  he  agreed  to 
furnish  a  certificate  of  registration 
for  the  stock,  he  was  liable.  It  was 
said :  "The  contention  that  the  appel- 
lant acted  only  as  a  broker  in  the  sale 
of  one  of  the  calves,  and  hence  is  not 
liable  in  damages,  is  not  tenable.  The 
evidence  supports  the  finding  of  the 
court  that  he  agreed  to  furnish  a  cer- 
tificate of  registration  for  him  and 
failed  so  to  do." 

In  Erohn  v.  Lambeth  (1896)  114  Cal. 
802,  46  Pac.  164,  it  appeared  that  a 
broker  interested  the  defendant  in 
the  purchase  of  a  mine  and  the  forma- 
tion of  a  company  to  work  such  mine. 
The  broker  entered  into  a  contract 
with  the  plaintiff  for  the  purchase  of 
the  mine,  paying  part  of  the  purchase 
price  in  cash,  and  gave  a  note  for  the 
balance  in  his  own  name.  The  defend- 
ant then  advanced  the  money.  In  an  ac- 
tion on  thie  note  against  the  defendant 
as  an  undisclosed  principal,  the  court 
held  that  the  broker  was  personally 
liable  as  principal  and  as  promoter  of 
the  corporation.  It  was  said:  "Lam- 
beth was  not  the  purchaser  of  the 
property.  Lambeth  was  not  to  receive 
from  Bailey  a  deed  to  the  property,  or 
to  any  part  thereof.  Bailey  was  a 
'promoter,'  desirous  of  securing  the 
ownership  and  control  of  the  mine. 
He  was  without  financial  means  to  do 
so  himself.  He  interested  Lambeth  in 
the  proposition,  and  agreed  with  Lam-^ 
beth  that  if  he,  Lambeth,  would  ad- 
vance to  him,  Bailey,  money  wherewith 
Bailey  might  purchase  the  mine,  Bai- 
ley in  turn  would  organize  a  corpora- 
tion, convey  certain  shares  of  stock 
to  others  for  their  interest  in  the  prop- 
erty, would  retain  a  certain  amount 
for  himself,  and  would  make  over  to 
Lambeth  110,000  shares.  The  money 
which  Lambeth  advanced,  or  in  effect 
lent,  to  Bailey,  was  not  even  to  be  re- 
paid in  the  form  of  stock.  He  was, 
under  his  agreement,  still  entitled  to  a 
return  of  every  dollar  of  it  out  of  a 
designated  fund,  the  profits  of  the 
mine.  If  Lambeth  had  said  to  Bailey 
that  he  would  advance  him  $12,000  for 
the  indicated  purposes,  without  taking 
any  interest  in  the  corporation,  and 
that  Bailey  was  to  repay  this  money 
out  of  the  profits   of  the  mine,   it 
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w.ould  not  be  contended  for  an  instant 
that  Lambeth  was  any  more  an  undis- 
closed principal  than  would  have  been 
any  other  person  from  whom  Bailey 
miirht  have  secured  the  desired  loan. 
But  the  circumstance  that  Lambeth  is 
to  receive  shares  of  stock  in  the  cor- 
poration to  be  formed  does  not  alter 
his  position  under  the  agreement. 
Bailey  is  still  the  principal  in  the 
to'ansaction  with  plaintiff.  It  devolved 
upon  Bailey  to  purchase  the  property, 
not  for  Lambeth,  but  as  a  part  of  his 
agreement  to  secure  the  mine,  organ- 
ize the  corporation,  and  convey  to  it 
the  property.  Lambeth's  promises  of 
money  enabled  him  to  d»  what  other- 
wise be  would  have  been  unable  to 
accomplish.  For  Lambeth's  failure  to 
make  good  those  promises  Bailey 
might  have  had  his  cause  of  action 
against  Lambeth,  but  as  between 
plaintiff  and  Lambeth  there  was  no 
privity.  Bailey  was  not  alone  acting 
as  principal,  bat  in  fact  was  the  prin- 
cipal." 

A  broker  who  does  not  disclose  his 
principal,  and  who  enters  into  a  con- 
tract not  in  accordance  with  his  in- 
structions, is  personally  liable  for  any 
damage  caused  thereby.  In  Flannery 
V.  New  England  Transp.  Co.  (1908) 
168  Fed.  397,  it  appeared  that  a  ship 
brewer,  without  disclosing  that  he  was 
chartering  for  a  third  person,  char- 
tered a  vessel  from  the  plaintiff.  The 
broker's  principal  had  told  him  that  the 
boat  was  to  be  towed  by  their  tugs, 
but  the  broker  failed  to  disclose  this 
fact  to  the  owner  of  the  boat.  It  was 
held  that  the  ship  broker  acted  as 
principal  in  this  case,  and  was  respon- 
sible for  the  charges.  He  may,  how- 
ever, recover  part  of  it  from  his  prin- 
cipal. The  court  said:  "In  one  part 
of  the  libellant's  testimony  it  is  shown 
that  Mr.  Kellam  was  in  the  habit  of 
occasionally  chartering  on  his  own  ac- 
count. In  another  part  thereof  that 
is  denied,  but  I  think  it  may  be  safe- 
ly concluded  that  this  was  one  of  the 
occasions  where  he  was  acting  as 
principal  instead  of  being  merely  a 
broker.  That  the  respondent's  proc- 
tors made  a  mistake  in  originally  tak- 
ing the  position  that  Kellam  was  an 
agent  ef  the  respondent  is  frankly  ad- 


mitted by  them,  and  should  not  be 
prejudicial.  The  correct  attitude  was 
assumed  when  the  facts  were  m»de 
clear  to  them.  There  will  be  a  decree 
for  the  libellant  against  Kellam  for 
1864.36  with  interest,  Kellam  to  re- 
cover over  against  the  New  England 
Company  $212.44.  The  decree  will 
provide  that  in  the  event  of  failure  to 
recover  from  Kellam  the  whole  amount 
due  the  libellant  shall  be  payable  by 
the  New  England  Company." 

A  broker  who  does  not  disclose  his 
principal  is  personally  liable  for  a 
breach  of  warranty.  Argersinger  v. 
Macnaughton  (1889)  114  N.  Y.  535, 11 
Am.  St  Rep.  687,  21  N.  E.  1022;  War- 
ing V.  Mason  (1837)  18  Wend.  (N.  Y^ 
425;  Wheeler  v.  Reed  (1864)  86  III. 
81. 

In  Argersinger  v.  Macnaughton 
(N.  T.)  supra,  it  appeared  that  a  com- 
mission merchant  sold  the  plaintifiis 
some  skins,  warranting  them  to  be  ef 
a  certain  kind.  There  was  no  disclo- 
sure as  to  who  the  principal  was.  In 
an  action  against  the  broker  on  the 
warranty,  the  court  held  that  an  agent 
who  contracted  in  his  own  name,  and 
did  not  disclose  tite  name  of  his  prin- 
cipal at  the  time  of  making  the 
contract,  was  personally  liable  for 
whatever  obligation  arose  out  of  the 
contract.  The  court  said:  "The  defend- 
ant did  not  inform  the  plaintiffs,  nor 
were  they  in  any  manner  advised,  ef 
the  name  or  names  of  the  party  or 
parties  who  sent  the  skins  to  the  de- 
fendant to  be  sold  by  him.  The  ques- 
tion is  presented  whether  the  fact  that 
the  defendant  failed  to  give  the  plain- 
tiffs such  information  was  sufficient 
to  deny  to  him  the  right  to  make  his 
agency  effectual  as  a  defense.  It  does 
not  appear  that  the  plaintiffs  had  any 
knowledge  of  the  names  of  the  con- 
signors of  the  property,  or  that  the  de- 
fendant supposed  they  had  such 
knowledge.  In  such  case  there  is  some 
reason  to  conclude  that  the  defendant 
intended  ilo  make  the  warranty  his  own 
as  between  him  and  the  purchasers. 
And  the  proposition  that  an  agent  con- 
tracting in  his  own  name,  and  failing 
to  disclose  the  name  of  his  principal 
at  the  time  of  making  a  contract  for 
the  sale  or  purchase  of  goods,  is  per- 
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•onlly  liable  for  whatever  obligation 
may  arise  out  of  the  contract,  has  the 
support  of  authority.  .  .  .  That  doc- 
trine is  applicable  to  the  present  case. 
The  defendant  made  the  contract  of 
sale  in  his  own  name,  as  commission 
merchant,  without  disclosing  the  name 
of  any  principal;  aitd  his  warranty 
given  to  produce  it  may,  within  that 
rule,  as  between  the  parties,  be  deemed 
his  undertaking.  In  such  case  it  may 
be  supposed  that  a  purchaser  relies 
upon  the  responsibility  of  the  person 
with  whom  he  deals  for  the  perform- 
ance of  the  contract,  and  that  he  is 
not  required  to  look  elsewhere  to  ob- 
tain it.  When  there  is,  in  fact,  a  prin- 
dpuU  the  agent  may  ordinarily  relieve 
himself  from  personal  liability  upon  a 
contract  made  in  his  behalf,  by  dis- 
closing his  name  at  the  time  of  making 
it.  Upon  such  disclosure,  however,  the 
party  proceeding  to  deal  with  the 
agent  may  or  may  not,  as  he  pleases, 
enter  into  contract  upon  the  respon- 
sibility of  the  named  principal,  but  to 
permit  an  agent  to  turn  over  to  his  cus- 
tomer an  undisclosed  and,  to  the  latter, 
unknown  principal,  might  have  the  ef- 
fect to  deny  to  the  customer  the  benefit 
of  any  available  or  responsible  means 
of  remedy  or  relief  founded  upon  the 
contract.  The  rule  is  no  less  salutary 
than  reasonable  that  an  agent  may  be 
treated  as  the  party  to  the  contract 
made  by  him  in  his  own  name,  unless 
he  advises  the  other  party  to  it  of  the 
name  of  the  principal  whom  he  as- 
sumes to  represent  in  making  it,  where 
that  is  unlmown  to  such  party.  This 
proposition  is  not  Inconsistent  with 
the  general  rule  that  an  agent,  acting 
within  the  scope  of  his  authority  with 
a  party  advised  of  his  agency,  will  not 
be  personally  charged  unless  it  ap- 
pears that  such  was  his  intention." 

In  Waring  v.  Mason  (1837)  18  Wend. 
(N.  Y.)  425,  wherein  it  appeared  that 
commission  merchants  sold  the  plain- 
tiff a  quantity  of  cotton  by  sample,  it 
subsequently  turned  out  that  the  cen- 
ter of  each  bale  contained  damaged 
cotton.  In  an  action  for  a  breach  of 
the  implied  warranty  of  the  quality 
of  the  cotton,  the  court  held  that  a 
broker,  agent,  or  commission  mer- 
chant, who  sells  goods  in  his  own 


name  without  disclosing  his  principal, 
is  personally  liable.  It  was  said: 
"There  was  nothing  in  the  case  to  ex- 
empt the  defendants  from  liability  on 
the  ground  that  they  were  merely  act- 
ing as  commission  merchants,  or  as 
agents  for  some  other  person.  As  the 
cotton  was  sold  in  their  own  names, 
merely  proving  that  they  were  gener- 
ally known  to  the  plaintiffs  and  others 
to  be  commission  merchants  amounts 
to  nothing,  without  also  proving  that 
commission  merchants  never  buy  or 
sell  on  their  own  account;  and  I  pre- 
sume no  such  custom  could  have  been 
established.  Besides,  if  they  wish  to 
protect  themselves  from  responsibility 
as  agents,  they  should  not  have  sold 
in  their  own  names;  or  at  least  they 
should  have  disclosed  the  name  of 
their  principal,  if  the  cotton  was  not  in 
fact  theirs,  so  as  to  give  the  purchas- 
ers an  action  against  him." 

In  Wheeler  v.  Reed  (1864)  86 IIL  81, 
it  appeared  that  the  defendant's  bro- 
kers, without  disclosing  the  capacity  in 
which  they  were  acting,  represented 
certain  flour  sold  to  be  of  a  quality 
equal  to  another  grade.  In  an  action 
for  a  breach  of  warranty  the  court 
held  that  while  an  agent  or  broker  who 
eontracts  and  discloses  his  principal 
at  the  time,  or  the  principal  is  known 
at  the  time,  is  not  personally  liable  for 
breach  of  the  contract,  still  where  the 
facts  show  that  a  broker  is  acting  as 
principal  he  is  personally  liable.  It 
was  said:  "We  admit  the  rule  to  be  as 
stated,  where  an  agent  makes  a  con- 
tract and  discloses  at  the  same  time 
his  principal,  or  the  principal  was 
known  at  the  time  by  the  other  party, 
the  agent  is  not  personally  liable  un- 
less he  makes  himself  so,  expressly;  or 
it  may  be  fairly  inferred  from  the  na- 
ture of  the  contract  itself  and  concur- 
ring circumstances.  These  are  facts 
for  the  consideration  of  the  jury,  and 
they  have  found  there  was  no  agency 
in  this  sale.  The  account  rendered 
shows  the  sale  was  made  by  the  de- 
fendant as  principal.  Nor  does  the 
proof  show  that  the  broker,  when  he 
purchased,  knew  the  principal.  He 
traded  with  the  defendant  as  the  prin- 
cipal, and  so  the  account  of  sales  was 
made  out  and  the  receipt  of  payment 
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made.  It  would  seem  to  us  this  proof 
would  enable  the  defendant  to  recover 
in  his  own  name  against  the  plaintiffs, 
had  they  failed  to  pay  for  the  flour  on 
delivery.  This  is  some  test  of  the 
ritrht  of  the  plaintiffs  to  recover 
against  him  for  a  breach  of  his  con- 
tract of  warrant.  The  witness  stated 
that  the  defendant  did  not  disclose 
his  agency ;  he  supposed  he  was  selling 
on  commission;  did  not  know,  when 
he  bought,  that  one  Burrows  was  the 
proprietor  of  the  flour,  but  supposed 
so ;  that  defendant  had  advanced  upon 
it,  and  that  Burrows  was  running  the 
mill.  The  rule  is  that  a  vendor  not 
disclosing  his  agency  may  be  treated 
as  a  principal.  .  .  .  Any  other  rule, 
it  seems  to  us,  would  be  fraught  with 
some  hardship  and  great  inconven- 
ience, so  much  of  the  business  of  our 
citieB  being  transacted  through  fac- 
tors and  agents.  Suppose  a  wheat 
factor  should  state  to  a  party  applying 
to  purchase  that  he  was  selling  as 
agent  for  a  principal,  naming  him, 
whose  residence  is  at  Odessa  on  the 
Black  Sea.  It  is  not  very  probable 
that  s  purchase  would  be  made  with 
a  recourse  for  damages-  on  a  principal 
there  situated;  hence  a  necessity  of 
disclosing  the  agency  and  the  princir 
pal.  It  is  but  right  and  just,  if  no 
disclosure  is  made,  that  the  agent 
should  be  personally  liable." 

There  is  no  obligation  tm  the  part  of 
a  broker  to  disclose  his  principal,  the 
result  of  a  failure  to  do  so  being  a 
personal  assumption  of  liability  on  the 
contract.  Enapp  v.  Simon  (1884)  96 
N.  Y.  284,  6  N.  Y.  Civ.  Proc.  Rep.  1; 
Zimmermann  v.  Weber  (1909)  136 
App.  Div.  428,  120  N.  Y.  Supp.  483. 

ft.  Sufflcicney  of  diacloBure, 

1.  Oenerolly. 
It  seems  that  a  disclosure  which 
merely  indicates  that  the  broker  is 
acting  for  a  principal  without  naming 
him  is  insufiicient.  Thus  in  Argersin- 
ger  V.  Macnaughten  (1889)  114  N.  Y. 
685, 11  Am.  St.  Rep.  687,  21  N.  E.  t022. 
it  was  said:  "The  disclosure  of  his 
agency  is  not  completely  made  unless 
it  embraces  the  name  of  the  principal ; 
and,  without  that,  the  party  dealing 
with  bim  may  understand  that  he  in- 


tended to  give  his  personal  liabilit}' 
and  responsibility  in  support  of  the 
contract,  and  for  its  performance." 

So  in  Cobb  v.  Knapp  (1877)  71  N.  Y. 
848,  27  Am.  Rep.  51,  wherein  it  ap- 
peared that  the  broker  said  the  wheat 
was  for  the  "Blissville  distillery,"  and 
was  to  be  delivered  there,  the  court 
held  that  that  was  not  a  sufficient  dis- 
closure of  the  broker's  principal,  say- 
ing: "It  is  argued  that  because  the 
defendant  stated  that  the  proper^  was 
for  the  'Blissville  distillery,'  and  was 
to  be  delivered  there,  that  that  was  a 
sufficient  disclosure  of  the  principal, 
but  this  is  not  conclusive.  The  plain- 
tiff states  that  he  did  not  know  the 
proprietors  of  the  distillery,  and  that 
the  defendant  directed  the  proper^  to 
be  charged  to  him.  .  .  .  Here  the 
distillery  named  was  not-  a  corpora- 
tion, and  its  name,  therefore,  conveyed 
no  idea  of  its  owners.  It  is  not  suffi- 
cient that  the  seller  may  have  the 
means  of  ascertaining  the  name  of  the 
principal.  If  so,  the  neglect  to  require 
might  be  deemeid  sufficient.  He  must 
have  actual  knowledge.  There  is  no 
hardship  in  the  rule  of  liability 
against  agents.  They  always  have  it 
in  their  own  power  to  relieve  them- 
selves, and  when  they  do  not,  it  must 
be  presumed  that  th^  intend  to  be 
liable." 

In  Dorman  v.  Boehringer  (1917)  — 
Tex.  Civ.  App.  — ,  195  S.  W.  669, 
reversed  on  rehearing  on  other 
grounds  in  195  S.  W.  1183,  it  appeared 
that  a  broker  sold  a  customer  a  quan- 
tity of  com  without  disclosing  any 
principal.  In  small  letters  near  the 
top  of  the  paper  on  which  the  contract 
was  written,  the  broker  disclaimed  any 
liability  except  as  broker.  The  broker 
failed  to  deliver  the  corn  after  many 
assurances  of  its  being  on  the  road. 
In  an  action  for  such  breach,  the  court 
held  that  a  broker  will  be  liable  as  a 
principal  when  he  does  not  disclose  his 
principal  at  the  time  of  entering  into 
the  contract.  A  disclosure  is  not  sufii- 
cient  unless  the  name  of  the  principal 
is  disclosed.  It  was  said:  "If  an 
agent  discloses  the  fact  of  his  agency, 
but  conceals  the  name  and  identity  of 
his  principal,  and  deals  in  his  own 
name  as  the  contracting  party,  he  will 
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be  personally  liable.  ...  In  the 
caae  now  before  the  court  appellant 
utterly  failed  to  show  that  he  had  any 
principal,  and  contracted  in  his  own 
name  for  delivery  of  the  corn.  The 
ward  'principal'  is  nowhere  men- 
tioned in  the  transaction  between  the 
parties.  An  agent  contracting  in  his 
own  name  and  failing  to  disclose  the 
name  of  his  principal  at  the  time  of 
making  a  contract  for  the  sale  or  pur- 
chase of  goods  is  personally  liable  for 
whatever  obligation  may  arise  out  of 
the  contract.  .  .  .  Appellant  could 
not  escape  liability  by  merely  stating 
that  he  was  liable  only  as  a  broker, 
unless  he  disclosed  for  whom  he  was 
acting  as  agent.  The  disclosure  of 
agency  is  not  completely  made  unless 
it  embraces  the  name  of  the  principal. 
Appellant  not  only  failed  to  show  that 
he  was  acting  for  any  principal,  but 
failed  to  show  that  he  ever  had  any 
authority  for  making  the  contract  of 
sale.'  On  the  other  hand,  the  facts 
tend  to  show  that  there  was  no  prin- 
cipal, and  that  he  was  contracting  for 
himself,  and  was  therefore  liable. 
Simmons  v.  More  (1885)  100  N.  Y.  140, 
2  N.  E.  640.  If  appellant  is  not  liable 
for  a  breach  of  the  contract,  no  one 
is  liable,  for  he  had  no  principal.  He 
cannot  escape  by  stating  on  his  sta- 
tionery that  he  acted  as  broker  only 
and  assumed  responsibility  as  such. 
As  such  broker,  he  is  liable  when  he 
discloses  no  principal." 

In  Gadd  v.  Houghton  (1878)  L.  R.  1 
Exch.  Div.  (Eng.)  367,  it  ap- 
peared that  a  firm  of  brokers  sold 
to  the  plaintiff  a  quantity  of  oranges 
on  account  of  a  foreign  principal. 
In  an  action  on  the  contract  for 
the  nondelivery  of  the  oranges,  the 
court  held  that  the  words,  "on  account 
of,"  were  a  sufficient  disclosure  to 
the  purchaser  that  the  foreign  prin- 
cipals were  liable,  and  not  the  broker. 
It  was  said:  "When  a  man  says  that 
he  is  making  a  contract  'on  account  of 
someone  else,  it  seems  to  me  that  he 
uses  the  very  strongest  terms  the  Eng- 
lish language  affords  to  show  that  he 
is  not  binding  himself,  but  is  binding 
his  principal.  ...  I  do  not  dissent 
from  the  principle  that  a  man  does  not 
relieve  himself  from  liability  upon  a 
6  A.L.R.— 42. 


contract  by  using  words  which  are 
intended  to  be  merely  words  of  de- 
scription. .  .  .  'The  question  is 
whether,  on  the  tme  construction  of 
this  contract,  Houghton  &  Company 
sold  the  goods  themselves  or  entered 
into  a  contract  on  behal]^  of  Morand  & 
Company.  The  language  used  must 
be  interpreted  according  to  its  plain 
and  natural  meaning.  As  is  said  in 
the  note  to  Thomson  v.  Davenport 
(1829)  2  Smith,  Lead.  Cas.  (Eng.)  6th 
ed.  344,  when  a  man  signs  a  contract  in 
his  own  name  he  is  prima  facie  a  con- 
tracting party  and  liable,  and  there 
must  be  something  very  strong  on  the 
face  of  the  instrument  to  show  that 
the  liability  does  not  attach  to  him. 
But  if  there  are  plain  words  to  show 
that  he  is  contracting  on  behalf  of 
somebody  else,  why  are  we  not  to  give 
effect  to  them  ?  I  can  see  no  difference 
between  a  man  writing;  %  A.  B.,  as 
agent  for  C.  D.,  have  sold  to  you,'  and 
signing  'A.  B.;'  and  his  writing,  'I  have 
sold  to  you,'  and  signing  'A.  B.,  for 
C.  D.,  the  seller.'  When  the  signature 
comes  at  the  end  you  apply  it  to  every- 
thing which  occurs  throughout  the 
contract.  If  all  that  appears  is  that 
the  agent  has  been  making  a  contract 
on  behalf  of  some  other  person,  it 
seems  to  m«  to  follow  of  necessity  tiiat 
that  other  person  is  the  person  liable. 
This  is  one  of  the  simplest  possible 
cases.  How  can  the  words,  'on  ac- 
count of  Morand  &  Company,'  be  in- 
serted merely  as  a  description?  The 
words  mean  that  Morand  &  Company 
are  the  people  who  have  sold.  It  fol- 
lows that  the  persons  who  have  signed 
are  merely  the  brokers,  and  are  not 
liable.  .  .  .  The  usual  way  in  which 
an  agent  contracts  so  as  not  to  ren- 
der himself  personally  liable  is  by 
signing  as  agent  That,  however,  is 
not  the  only  way,  because  if  it  is  clear 
from  the  body  of  the  contract  that  he 
contracted  only  as  agent  he  would 
save  his  liability.  No  words  could  be 
plainer  than  the  words,  'On  account  of 
Morand  &  Company,'  to  show  that  the 
defendants  contracted  only  as  agents." 
In  Deslandes  v.  Gregory  (1860)  2 
El.  &  BI.  602,  121  Eng.  Reprint,  226, 
it  appeared  that  defendants  signed  a 
charter  party  as  agents  of  their  prin- 
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cipal,  naming  him.  In  an  action  on 
the  charter  party,  the  court  held  that 
the  defendants  were  not  liable  per- 
sonally, as  there  was  a  sufficient  dis- 
closure of  the  principal.  It  was  said : 
"We  are  all  of  opinion  that  the  judg- 
ment of  the  court  of  Queen's  bench 
was  right.  The  form  of  the  charter 
party  and  the  mode  of  signature,  tak- 
en together,  are  decisive  to  show  that 
the  defendants  did  not  bind  themselves 
by  the  contract  as  principals.  They 
sign,  'For  Samuel  Ferguson,  Esq.,  of 
Anamaboe,  Gregory  Brothers,  as 
agents.'  It  would  require  extremely 
plain  words  in  the  body  of  the  con- 
tract to  control  the  effect  of  that  mode 
of  signature,  and  no  such  words  are 
to  be  found  there,  the  contract  pur- 
porting to  be  made  by  'Messrs.  Greg- 
ory Brothers,  as  agents  to  Samuel  Fer- 
guson, of  Anamaboe,  merchants  and 
charterers.' " 

Nor  is  it  sufficient  for  a  broker  to 
disclose  his  principal  after  the  breach 
of  the  contract. 

N.  P.  Sloan  Corp.  v.  Linton  (re- 
ported herewith)  ante,  633.  In  that 
case  it  appeared  that  a  firm  of  brokers 
sold  to  plaintiff  a  quantity  of  cotton 
linters,  without  disclosing  their  prin- 
cipal. Later  the  brokers  notified 
plaintiff  that  they  could  not  deliver 
the  goods  sold,  and  also  stated  that 
they  had  sold  them  as  brokers  on  the 
account  of  their  principal,  naming 
the  principal.  In  an  action  against  the 
brokers  for  the  breach  of  contract,  the 
court  held  that  the  brokers  could  not 
escape  liability  for  breach  of  contract 
by  their  principal,  when  the  principal 
was  not  disclosed  until  after  the 
breach.  It  was  said :  "As  to  the  first 
point,  it  appears  that  plaintiff  showed 
by  uncontradicted  evidence  that  de- 
fendants made  no  disclosure  of  their 
principal  until  some  days  after  the 
contract  was  made,  and  not  until  they 
notified  plaintiff  that  the  contract 
would  not  be  performed.  Beyond 
question,  therefore,  defendants  could 
not  escape  liability  upon  that  ground." 

The  asrency  must  appear  in  the  sig- 
nature as  well  as  in  the  body  of  the 
contract.  Faice  v.  Walker  (1870)  L.  R. 
5  Exch.  (Eng.)  173.  In  that  case  it  ap- 
peared that  defendants,  for  a  foreign 


principal,  signed  a  contract  for  the 
sale  of  wheat  in  the  following  terms: 
"Sold  A.  J.  Paice,  Esq.,  London,  about 
200  quarters  wheat  (as  agents  for 
John  Schmidt  &  Co.,  of  Danzig^. 
(Signed)  Walker  &  Strange."  In  an 
action  for  a  breach  of  contract,  the 
court  held  that  where  a  contract  was 
signed  without  any  words  importing 
agency,  unless  the  body  of  the  con- 
tract showed  a  contrary  intention, 
the  person  so  signing  was  personally 
liable.  It  was  said :  "The  question  is 
whether  the  defendants  are  personally 
liable  upon  this  contract,  and  I  am  of 
opinion  that  they  are.  Although  it 
may  be  difBcult  to  reconcile,  I  do  not 
say  all  the  cases,  but  all  the  dicta  in 
the  cases  upon  this  subject,  there  is 
no  difliculty  in  extracting  from  the 
authorities  a  very  sound  rule,  and  one 
on  which  we  can  always  safely  act. 
That  rule  is  well  laid  down  in  the  note 
to  Thomson  v.  Davenport  (1829)  2 
Smith,  Lead.  Cas.  (Eng.)  6th  ed.  844, 
in  these  terms:  It  may  be  laid  down 
as  a  general  rule  that  where  a  person 
signs  a  contract  in  his  own  name 
without  qualification,  he  is  prima 
facie  to  be  deemed  to  be  a  person  con- 
tracting personally;  and,  in  order  to 
prevent  thi&  liability  from  attaching,  it 
must  be  apparent  from  the  other  por- 
tions of  the  document  that  he  did  not 
intend  to  bind  himself  as  principal.' 
Now,  to  apply  that  rule  to  the  present 
case;  the  contract  Is  here  signed 
'Walker  &  Strange'  without  more, 
therefore  without  any  such  qualiflea- 
tion  as  is  referred  to  in  the  rule  I  have 
cited,  and  that  circumstance  disposes 
of  the  many  cases  adverted  to  by  Mr. 
Dowdeswell,  in  which  the  contract  was 
signed  by  a  person  describing  himself 
in  the  signature,  and  as  part  of  it,  as 
agent.  That  the  incorporation  of  such 
words  with,  or  tiieir  annexation  to,  Vbe 
signature  is  the  qualification  referred 
to  in  the  first  part  of  the  passage  I 
have  cited,  is  shown  by  the  conclusion 
of  the  sentence,  where  the  other  por- 
tions of  the  document*  are  contrasted 
with  the  signature  itself.  The  de- 
fendants, therefore,  not  signing  as 
agents,  is  there  anything  in  the  con- 
tract to  bring  them  within  the  latter 
part  of  the  rule  I  have  referred  to. 
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and  to  which  I  entirely  accede, — ^tJiat 
is,  is  thrae  anything  in  the  document 
to  show  that  the  defendants  did  not 
intend  to  bind  themselves  otherwise 
than  as  agents?  The  words  relied 
open  to  show  this  are  the  words,  'as 
agents  for  J.  Schmidt  &  Go.  of  Danzig.' 
But  numerous  cases,  and  amongst 
them  that  of  Lennard  v.  Robinson 
(1855)  5  El.  &  Bl.  125,  119  Eng.  Re- 
print, 428,  24  L.  J.  Q.  B.  N.  S.  275,  8 
C.  L.  R.  1363,  1  Jur.  N.  S.  853,  have 
decided  that  the  ow  of  these  words 
in  the  body  of  the  contract  does  not 
prevent  the  liability  of  a  party  who 
signs  as  principal.  The  rule,  there- 
fore, stands  thus,  that  where  a  eon- 
tract  is  signed  by  a  person  without 
any  words  importing  agency,  the  per- 
son so  signing  is,  by  virtue  of  the  con- 
tract, both  entitled  and  liable,  unless 
in  the  body  of  the  contract  a  contrary 
intention  is  clearly  shown.  The  con- 
tract before  us  is  so  signed,  and  there 
is  nothing  tending  to  show  a  contrary 
intention,  except  words  which,  on  the 
autiiority  of  decided  cases,  have  not 
that  operation." 

In  Hough  V.  Manzanos  (1879)  L.  R. 
4  Ezeh.  Div.  (Eng.)  104,  it  appeared 
that  the  defendants  entered  into  a 
charter  party  with  the  plaintiffs  as 
agents  for  the  charterers  without  dis- 
closing their  principals.  In  an  action 
against  the  agents  for  breach  of  con- 
tract, it  was  held  on  demurrer  that 
where  a  person  signed  a  contract  in 
his  own  name  without  qualification, 
unless  the  other  portions  of  the  agre»- 
ment  showed  a  contrary  intention,  he 
was  personally  liable;  The  words  "as 
agents"  for  charterers  were  not  suffi- 
cient to  make  the  intention  apparent 
It  was  said:  "That  rule  is  that,  where 
a  person  signs  a  contract  in  his  own 
name  without  qualification,  he  is 
prima  facie  to  be  deemed  to  be  a  per- 
son contracting  personally,  and  in  or- 
der to  prevent  this  liability  from  at- 
taching it  must  be  apparent  from  the 
other  portions  of  the  document  that  he 
did  not  intend  to  bind  himself  as  prin- 
cipal. Now  the  words,  'as  agents  for 
charterers,'  do  not  in  themselves,  as 
the  cases  decided  on  the  subject  show, 
make  that  intention  apparent." 

Ib  Hutcheson  v.  Eaton  (1884)  L.  R. 


18  Q.  B.  Div.  (Eng.)  861,  it  appeared 
that  a  firm  of  brokers  signed  a  con- 
tract of  sale  to  the  plaintiff  with  their 
name,  and  immediately  after  their 
name  the  word  "brokers."  In  an  ac- 
tion against  the  brokers  for  a  breach 
of  contract,  the  court  held  that  if  the 
brokers  only  signed  their  name,  and 
then  added  "brokers,"  and  not  "as 
brokers,"  they  were  personally  liable 
on  the  contract.  It  was  said:  "The 
action  was  brought  against  the  defend- 
ants in  respect  of  an  alleged  breach  of 
contract  in  the  purchase  and  sale  of 
certain  produce.  They  had  in  fact 
made  the  compact;  but  they  were  in 
reality  brokers,  and  they  signed  the 
coDtract  in  this  form,  'W.  Eaton  and 
Son,  Brokers.'  The  contract  is  in  this 
form:  'Messrs.  Hutcheson  &  Com- 
pany. We  have  this  day  sold  to  you 
the  following  goods: — The  cargo  of 
600  tons  more  or  less  (in  bags)  of 
American  decorticated  cotton  seed 
ddce.'  The  first  point  taken  on  behalf 
of  the  defendants  was  that  upon  -this 
contract,  the  defendants  having  signed 
as  brokers,  they  were  not  personally 
liable.  But  according  to  the  authori- 
ties, as  I  understand  them,  where  the 
contract  is  drawn  up  in  this  way  and 
the  signature  is  of  the  name  of  the 
persons,  with  'brokers'  added,  and  the 
contract  is  not  signed  'as  brokers,' 
they  are  personally  bound;  for  it  is 
said  to  be  a  signature  on  their  own 
behalf,  and  the  word  'brokers'  is  only 
a  description." 

In  Lennard  v.  Robinson  (Eng.)  su- 
pra, it  appeared  that  defendants  en- 
tered into  a  charter  party  with  the 
plaintiff,  for  a  foreign  principal.  In 
the  body  of  the  charter  party  they 
were  described,  after  naming  them  as 
merchants,  as  contracting  parties,  but 
on  signing,  they  signed  their  firm 
name  after  the  following  clause,  "By 
authority  of,  and  as  agents  for  (their 
principal)."  In  an  action  against 
them  for  the  breach  of  the  contract, 
the  court  held  on  demurrer  to  the  plea 
that,  although  not  attaching  much  im- 
portance to  the  fact  that  the  defend- 
ant's principal  was  a  foreigner,  by  the 
whole  of  the  contract  the  defendants 
were  made  personally  liable.-  It  was 
said:    "I  do  not  attach  much  weight 
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to  the  fact  that  the  alleged  principal 
is  a  foreigner;  for  a  part  of  the  con- 
tract was  to  be  performed  in  Memel 
where  he  resides,  and  none  in  England 
where  the  defendants  reside.  But, 
looking  at  the  whole  of  the  contract 
itself,  I  think  the  defendants  are  made 
personally  liable.  There  is  nothing 
in  the  signature  to  prevent  them  from 
being  so.  In  the  body  of  the  contract, 
they  are  contracting  parties ;  and  they 
may  well  become  so  'by  authority  of, 
and  as  agents  for,'  their  employer; 
that  is,  he  may  be  made  liable  to  them. 
That,  however,  does  not  alter  the  ef- 
fect of  the  instrument  by  which  they 
become  contracting  parties  as  between 
themselves  and  the  plaintiff,  ^ey 
are  therefore  liable  for  the  breach  of 
the  contract;  and  we  must  give  judg- 
ment against  them.  .  .  .  There 
are  many  cases  which  show  that  the 
mere  fact  of  a  man  being  agent  is  not 
enough  to  save  him  from  liability." 

Previous  dealing  with  the  same 
broker  in  his  capacity  as  broker  for 
the  present  principal  is  held  in  Hurri- 
cane Mill.  Co.  v.  Steel  &  P.  Co.  (re- 
ported herewith)  ante,  687,  to  be  a 
sufRcient  disclosure. 

And  in  the  same  case  it  is  held  that 
a  receipt  of  the  confirmation  of  the 
contract  by  the  principals  of  the  bro- 
ker amounts  to  an  unequivocal  notice 
of  the  identity  of  the  principal. 

2.  Cttetont  of  trade. 

In  England,  it  seems  that  the  rule 
that  a  broker  is  personally  liable  for 
a  breach  of  the  contract  by  the  prin- 
cipal where  he  discloses  the  fact  of 
agency,  but  not  the  name  of  the  prin- 
cipal, is  vested  largely  on  customs  of 
trade.  Hutchinson  v.  Tatham  (1873) 
L.  R.  8  C.  P.  (Bng.)  482,  42  L,  J.  C.  P. 
N.  S.  260,  29  L.  T.  N.  S.  103,  22  Week. 
Rep.  18;  Fleet  v.  Murton  (1871)  L.  R. 
7  Q.  B.  (Eng.)  126,  41  L.  J.  Q.  B.  N.  S. 
49,  26  L.  T.  N.  S.  181,  20  Week.  Rep. 
97;  Dale  v.  Humfrey  (1858)  El.  Bl.  & 
El.  1004,  120  Eng.  Reprint.  783,  27 
L.  J.  Q.  B.  N.  S.  390,  6  Jur.  N.  S.  191, 
6  Week.  Rep.  854. 

In  Hutchinson  v.  Tatham  (1873)  L. 
R.  8  C.  P.  (Bng.)  482,  it  appeared  that 
a  charter  party  was  entered  into  be- 
tween plaintiffs  and  defendants  "as 
agents  to  merchants."    It  was  proven 


that  defendants  acted  merely  as 
agents.  Evidence  at  the  trial  was  ad- 
mitted of  a  trade  usage  that  if  the 
principal's  name  was  not  disclosed 
within  a  reasonable  time  after  the 
signing  of  the  charter  party  the  broker 
was  personally  liable  for  the  breach. 
The  court,  after  holding  that  by  the 
terms  of  the  contract  the  brokers  were 
not  liable,  held  that  it  was  proper  to 
admit  evidence  of  a  trade  usage,  as  ft 
was  not  inconsistent  with  the  terms 
of  the  contract.  The  court  said:  "The 
question  therefore  arises  whether  evi- 
dence is  admissible  to  add  a  term  not 
expressed  in  the  contract,  to  the  efiTeet 
that,  if  the  principal  be  not  disclosed 
within  a  reasonable  time  from  the 
signing  of  the  contract,  then  the  agent 
is  to  be  personally  liable.  It  is  the 
general  rule  that  evidence  is  admissi- 
ble for  the  purpose  of  explaining  the 
terms  of  a  contract  with  reference  to 
the  usage  of  a  particular  trade,  and  of 
showing  that  a  term,  which  prima 
facie  would  have  one  meaning,  may 
have  in  such  trade  another  well-under- 
stood meaning.  The  question  some- 
times arises  as  to  the  meaning  of  a 
particular  expression,  but  it  also  often 
arises  as  to  whether,  on  a  contract 
which  purports  to  be  made  by  a  party 
only  as  agent,  ho  can  be  charged  as 
principal.  Within  my  experience  the 
question  has  arisen  whether  such  a 
custom  exists  in  many  of  the  trades  in 
London.  In  Humfrey  ▼.  Dale  (1857) 
7  El.  &  Bl.  266, 119  Eng.  Reprint,  1246, 
26  L.  J.  Q.  B.  N.  S.  137,  3  Jur.  N.  S. 
213,  affirmed  in  (1858)  El.  Bl.  &  El. 
1004,  120  Eng.  Reprint,  783,  27  L.  J. 
Q.  B.  N.  S.  390,  5  Jur.  N.  S.  191,  6 
Week.  Rep.  854,  the  contract  was,  as 
it  seems  to  me,  substantially  the  same 
as  this.  There  the  contract  was  made 
by  the  defendants  prima  facie  as 
agents,  but  it  was  decided  that  evi- 
dence of  custom  was  admissible  to 
show  that  it  was  intended  that  the 
agent  should  himself  be  bound  if  the 
principal's  name  were  not  declared. 
There  is  nothing  unreasonable  in  such 
a  custom,  and  I  have  known  it  applied 
by  the  findings  of  juries  to  many 
branches  of  trade.  There  is  a  good 
reason  for  such  a  custom.  With  re- 
spect to  many  branches  of  trade  of  a 
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QMcolatiTe  character,  where  contracts 
are  made  through  a  broker  to  take  ad- 
vantage of  the  rise  and  fall  of  the  mar- 
kets, it  may  be  all  important  that  the 
names  of  the  real  principals  should 
not  be  disclosed.  In  such  cases,  if 
the  opposite  party  cannot  obtain  the 
name  of  the  principal,  no  one  can  be 
responsible  to  him  but  the  broker.  If 
the  custom  does  exist,  its  only  effect  is 
to  add  a  term  to  the  contract,  and  to 
make  the  contract,  which  prima  facie 
is  that  of  the  principal,  likewise  bind 
the  agent  personalty  in  a  particular 
event.  After  the  cases  of  Humfrey  v. 
Dale  (Eng.)  supra,  and  Fleet  v.  Mur- 
ton  (1871)  L.  R.  7  Q.  B.  126,  41  L.  J. 
Q,  B.  N.  S.  49,  26  L.  T.  N.  S.  181,  20 
Week.  Rep.  97,  it  seems  to  me  impossi- 
ble to  contend  that  this  evidence  is  in- 
admissible." 

In  Fleet  v.  Murton  (Eng.)  supra,  it 
appeared  that  a  firm  of  brokers  entered 
into  a  contract  of  sale  of  a  quantity  of 
raisins  with  the  plaintiffs,  in  the  fol- 
lowing terms :  "Messrs.  Fleet  &  Dob- 
bing.  London,  80th  of  October,  1869. 
We  have  this  day  sold  for  your  ac- 
count to  our  principal,  to  arrive  per 
steamer  from  Trieste,  50  to  70  tons  of 
good  sound  Chesne  raisins  in  cases,  at 
41s.  per  cwt.,  usual  market  terms. 
Cash  on  delivery.  F.  &  D.  to  draw  on 
M.  &  W.  for  £500  (if  required)  on 
landing,  handing  equal  value.  Cus- 
tomary allowances.  Murton  &  Webb, 
Brokers,  25  Mincing  Lane."  After  the 
breach  of  contract,  defendants  dis- 
closed their  principal.  In  an  action 
against  the  brokers  for  the  breach  of 
the  contract,  evidence  was  received 
that  in  the  fruit  trade  brokers  who  did 
not  disclose  their  principal's  name  in 
the  contract  note  were  personally  lia- 
ble. The  court  held  that,  while  the 
brokers  w^uld  not  have  be«i  person- 
ally liable  by  the  terms  of  the  contract, 
still  evidence  of  the  customs  of  the 
trade  was  admissible  to  show  a  quali- 
fication of  the  contract.  Cockburn, 
Gh.  J.,  said:  "But  I  think  nevertheless 
that  the  evidence  of  the  custom  was 
admissible,  and  that  after  that  evi- 
dence had  been  given  the  brokers  were 
properly  held  liable  on  the  contract. 
For,  although  where  a  party  eon- 
tracts  as  agent  there  would  not,  inde- 


pendently of  some  further  bargain,  be 
any  liability  on  him  as  principal,  yet 
if  a  man,  though  professing  on  the 
face  of  tiie  contract  to  contract  as 
agent  for  another,  and  to  bind  his 
principal  only,  and  not  himself, 
chooses  to  qualify  that  contract  by 
saying  that  he  will  make  himself  lia- 
ble, though  he  is  contracting  for  an- 
other and  giving  to  another  rights  un- 
der the  contract,  he  himself  will  incur 
the  same  liability  as  his  principal. 
Now  although,  where  a  party  pro- 
fesses to  contract  as  broker,  it  might 
prima  facie  be  taken  that  he  contracts 
without  the  intention  of  incurring  lia- 
bility on  his  own  part,  yet  if  by  the 
custom  of  the  particular  trade  there  is 
that  qualification  of  the  contract, 
which,  if  written  into  the  contract  in 
extenso,  would  undoubtedly  bind  him. 
that  qualification  may,  I  think,  be  im- 
ported into  the  contract  by  evidence  of 
the  custom.  In  the  case  of  Fairlie  v. 
Fenton  (1870)  L.  R.  5  Exch.  (Eng.) 
169,  39  L.  J.  Exch.  N.  S.  107,  22  L.  T. 
N.  S.  873, 18  Woek.  Rep.  700,  there  was 
no  qualifying  circumstance  like  the 
custom  in  the  present  case.  The  de- 
fendants here  undoubtedly  call  them- 
selves 'brokers'  acting  for  their  prin- 
cipal. But  if  the  custom  attaches,  the 
nonliability  which  would,  under  ordi- 
nary circumstances,  prima  facie  ex- 
ist in  a  contract  made  by  a  person  pur- 
porting to  contract  as  broker,  ceases, 
and  the  contract  assumes  a  different 
form  and  character,  and  carries  with 
it  different  legal  consequences,  by 
reason  of  the  custom  of  the  trade,  evi- 
dence of  which,  according  to  all  prin- 
ciples, is  admissible  to  qualify -the 
terms  of  a  contract  where  not  incon- 
sistent with  it.  Blackburn,  J.,  said:  I 
agree  that  in  the  present  case,  if  it 
were  not  for  the  evidence  of  custom, 
the  defendants  who  contract  for  a 
principal,  'sold  to  a  principal,'  and 
sign  as  brokers,  would  not  have  been 
liable  at  all  upon  this  contract.  But 
then  there  came  the  custom,  and  the 
evidence  of  the  custom  was  to  this  ef- 
fect :  that  in  this  trade  the  brokers  deal 
on  these  terms.  The  custom  is  this :  if 
the  broker  does  not  disclose  his  prin- 
cipal's name  on  the  contract,  he  is  per- 
sonally liable.    The  custom  did  not  go 
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to  the  extent,  and  there  is  not  the 
sligrbtest  ground  for  saying  that  the 
custom  went  to  show,  that  the  prin- 
cipal was  not  liable  also,  or  that  the 
principal  was  discharged.  It  was  sim> 
ply  this,  that  if  the  broker  did  not 
name  the  principal  in  his  contract  he 
incurred  personal  liability." 

In  Dale  v.  Humfrey  (1858)  El.  Bl.  & 
El.  1004,  120  Eng.  Reprint,  783,  it  ap- 
peared that  brokers  purchased  a  quan- 
tity of  linseed  oil  for  an  undisclosed 
principal,  through  another  broker  who 
did  not  disclose  hia  principal.  The 
brokers  of  the  purchaser  did  not  dis- 
close their  principal  until  after  the 
principal  became  insolvent.  The  bro- 
kers gave  the  broker  of  the  seller  a 
note,  containing  the  following  clause: 
"Sold  this  day  for  Messrs.  Thomas  & 
Moore  to  our  principal,  10  tons  of  lin- 
seed oil  of  merchantable  quality." 
The  broker  for  the  seller  gave  his 
principal  a  note  which  contained  the 
same  terms,  excepting  the  following: 
"Sold  to  Dale,  Morgan,  &  Co.,  for  ac- 
count of  Mr.  Charles  Humfrey,  10  tons 
linseed  oil,  of  merchantable  quality." 
In  an  action  by  the  seller  against  the 
brokers  for  the  purchasers  for  not  ac- 
cepting the  linseed  oil,  the  court  held 
that  it  having  been  proven  at  the  trial 
that- according  to  the  custom  in  trade 
a  broker  who  contracted  for  an  un- 
disclosed principal  was  considered  lia- 
ble for  the  breach  of  the  contract  by 
the  principal,  the  defendants  herein 
would  be  held  liable.  It  was  said: 
"And  according  to  the  custom  proved 
at  the  trial,  the  transaction  in  face 
amounted  to  a  sale  by  Messrs.  Thomas 
&  Moore  to  Messrs.  Dale  &  Company, 
the  defendants  below.  But  it  is  said 
the  note  signed  by  the  defendants  be- 
low is  not  a  sufficient  memorandum  of 
the  bargain  to  satisfy  the  Statute  of 
Frauds.  It  is  true  the  words  are,  'Sold 
for  Thomas  &  Moore  to  our  principals ;' 
but  that  is  equivalent  to  'Bought  of 
Thomas  &  Moore  for  our  principals.' 
For  as  between  Thomas  &  Moore  and 
the  defendants,  according  to  the  cus- 
tom, it  was  a  sale  to  the  defendants, 
their  principals  being  undisclosed. 
And  a  sale  'for  Thomas  &  Moore,'  by 
the  defendants  to  themselves,  is  in 
reality    a    purchase    by    them    from 


Thomas  &  Moore.    When  the  plaintiff 
is  made  acquainted  with  the  contract 
which  his  brokers  have  entered  into 
for  him,  he  may  step  in  and  sue  apon 
it.    First,  then,  it  appears  to  me  that 
the  bargain  was  in  effect  one  which 
made  the  defendants  below  personally 
liable  to  be  sued  upon  it.    And,  second- 
ly, that  the  note  signed  by  them  was 
a  true  memorandum  of  such  bargain. 
The  real   bargain   was  between   the 
brokers,  upon  which  the  plaintiff  be- 
low, the  principal  of  Thomas  &  Moore, 
now  sues  the  defendants  below,  and, 
as  I  think,  may  well  maintain  this  ac- 
tion.   ...    In  this  case  the  plaintiff 
seeks  to  enforce  a  bargain  by  which 
the    defendants   promised    to    accept 
certain  oil.     The  facts  are  that  the 
plaintiff    authorized    brokers    named 
Thomas  &  Moore  to  sell  some  oil,  and 
one    Sehenk    authorized    defendants, 
who  were  also  brokers,  to  buy  some  oil. 
The  brokers  met  and  made  the  bargain 
on  behalf  of  undisclosed  principals. 
The  defendants  wrote  a  note  in  which 
they  stated  the  contract  truly,  as  being 
for  their  principal,  without  disclosing 
his  name,  and  signed  it  as  brokers,  and 
sent  it  to  Thomas  &  Moore;  they  sent 
a  note  to  plaintiff  in  which  they  stated 
that  they  had  sold  the  oil  to  defend- 
ants, without  more,  and  signed  it  as 
brokers.    It  was  further  proved  to  be 
the  usage  in  the  city  of  London  (where 
the  matter  occurred)   that,  where  a 
broker  makes  a  contract  without  dis- 
closing his  principal,  he  is  himself  U** 
ble  to  be  looked  to  as  the  purchaser 
or  seller.    ...    In  the  present  ease 
the  usage  (if  it  be  necessary  to  resort 
to  it)  shows  that  the  plaintiff  had  a 
right  to  treat  the  case  as  if  the  defend- 
ants were  the  principals  who  had  de- 
scribed themselves  as  agents.    .    .     . 
The  plaintiff  adduced  evidence  to  show 
that,  by  the  custom  of  the  trade,  when- 
ever a  broker  purchased  without  dis- 
closing the  name  of  his  principal,  he 
was  liable  to  be  looked  to  as  the  par- 
chaser.     Two  objections  were  taken 
before  us,  as  in  the  eoart  below,  to 
the  verdict  entered  for  the  plaintiff: 
First,  that  the  evidence  of  usa^e  ^ras 
not  admissible  to  vary  the  terms  of  tlie 
written  contract.    ...    As  regards 
the   first  of  these  objections,   I 
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dearly  of  opinion  that  as  the  evidence 
was  offered  not  to  vary,  but  simply  to 
explain,  the  terms  of  the  contract,  it 
was  admissible  on  the  principle  on 
which  evidence  of  the  usage  of  partic- 
ular  trades  has,  in  so  many  other  in- 
stances,  been  admitted.  The  elaborate 
reasoning  on  this  subject  contained  in 
the  judgment  of  the  court  of  Queen's 
bench  appears  to  me  so  conclusive 
that,  if  any  doubt  could  have  before 
been  entertained,  it  is  thereby  entirely 
removed;  and  I  think  it  unnecessary 
to  do  more  than  express  by  entire  con* 
currence  in  the  language  and  conclu- 
sion of  the  judgment  referred  to.  .  .  . 
Now,  according  to  the  authorities  cited 
on  the  argument,  the  legal  effect  of  a 
contract  entered  into  by  a  person  as 
agent  for  an  undisclosed  principal  is 
to  bind  the  agent  as  principal,  if  the 
party  with  whom  the  contract  is  made 
thinks  proper  to  sue  him.  Besides 
which,  in  this  case,  independently  of 
any  rule  of  law,  the  like  effect  is  given 
to  the  contract  by  the  usage  of  the 
particular  trade.  The  memorandum 
must,  therefore,  be  read  as  though  the 
defendants,  while  signing  as  agents 
for  an  unknown  principal,  had  in 
terms  declared  that  in  the  event  of  the 
vendor  not  discovering  the  principals, 
or  preferring  to  hold  them  liable,  they 
would  be  liable  as  principals;  for  this 
liability  is  tacitly  included  in  the 
UsTOM  osed;  and  I  think,  as  I  have 
before  explained,  that  if  this  holds  (as 
it  nndoabtedly  does)  for  the  purpose 
of  ascertaining  the  liability  of  the  de- 
fendaats,  independently  of  the  statute, 
it  equally  holds  for  the  purpose  of  sat- 
is^ng  the  statute.  It  may  further 
be  observed  that  unless  the  foregoing 
concluflion  were  sound  in  no  case 
could  an  unnamed  principal  be  sued 
on  such  a  contract,  or  party  purport- 
ing to  sign  as  agent,  but  being  in  fact 
the  principal;  nor,  on  the  other  hand, 
could  an  unnamed  principal  take  ad- 
vantage of  such  a  contract;  yet  the 
contrary  is  well  established  by  au- 
thority and  precedent." 

A  custom  of  the  trade  fixing  lia- 
bility on  a  broker  for  a  breach  of  the 
principal  must  yield  to  a  provision  of 
the  contract,  which  is  inconsistent 
tiierewith.    Pike  v.  Ongley  (1887)  L. 


R.  18  Q.  B.  Div.  (Eng.)  708,  56  L.  J. 
Q.  B.  N.  S.  873,  35  Week.  Rep.  534; 
Barrow  v.  Dyster  (1884)  L.  R.  18  Q.  B. 
Div.  (Eng.)  635,  51  L.  T.  N.  S.  578, 
38  Week.  Rep.  199;  Magee  v.  Atkin- 
son (1837)  2  Mees.  &  W.  440,  160  Eng. 
Reprint,  830,  6  L.  J.  Exch.  N.  S.  116. 
In  Pike  v.  Ongley  (Eng.)  supra,  it 
appeared  that  a  firm  of  brokers  sold  to 
plaintiff  a  quantity  of  hops.  The 
terms  of  the  contract  were  as  follows : 
"Sold  by  Ongley  &  Thornton  to  Messrs. 
Pike,  Sons,  &  Co.,  for  and  on  account 
of  owner,  100  Bales  Hallertau  Bava- 
rian hops  at  52s.  per  cwt.  Delivery  in 
October.  (Signed)  for  Ongley  & 
Thornton,  S.  T."  In  an  action  for  the 
nondelivery  of  the  hops  evidence  was 
admitted  which  tended  to  prove  that 
it  was  customary  in  that  trade  that 
if  the  principal  was  not  disclosed  at 
the  time  of  making  the  contract  the 
broker  was  regarded  as  the  principal, 
and  was  liable.  It  was  held  that  the 
terms,  "for  and  on  account  of  an 
undisclosed  principal,  or  foreign  prin- 
cipal, showed  an  intention  that  the 
broker  should  not  be  personally  liable, 
and,  as  the  evidence  of  the  customs  of 
trade  showed  a  contradiction  of  the 
terms  of  the  contract,  it  was  erroneous 
to  admit  such  evidence.  The  court 
said:  "The  document  upon  which  this 
action  was  brought  is  a  sale  note  of 
the  defendants,  who  purported  to  sell 
thereby  certain  hops  to  the  plaintiffs, 
'for  and  on  account  of  the  owner.'  The 
question  is  whether  that  contract  on 
tiie  face  of  it  makes  the  brokers  lia- 
ble as  principals,  or  whether,  if  that 
is  not  so,  evidence  can  be  given  to 
vary  the  contract  by  showing  a  trade 
custom  to  treat  as  principals  brokers 
who  have  not  disclosed  the  names  of 
their  principals  at  the  time  of  the 
making  of  tiie  contract.  It  is  clear 
from  a  series  of  decisions  that  where 
the  contract  sued  upon  has  been  made 
by  a  broker  'for,'  or  'for  and  on  ac- 
count of,'  an  undisclosed  or  foreign 
principal,  the  broker  is  not  primarily 
liable.  That  is  the  result  of  the  deci- 
sion in  Gadd  v.  Houghton  (1876)  L.  R. 
1  Exch,  Div.  (Eng.)  357,  46  L.  J.  Exch, 
N.  S.  71,  85  L.  T.  N.  S.  222,  24  Week. 
Rep.  975,  where  the  court  of  appeal 
held  that  where  the  words  'on  account 
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of  were  inserted  in  the  body  of  a 
contract,  the  broker  was  not  person- 
ally liable.  That  case  is  binding  and 
conclusive,  and  we  must  hold  that  in 
the  present  case,  where  goods  have 
been  sold  'for  and  on  account  of  an 
owner  (the  owner  not  having  been 
named),  the  brokers  are  not  primarily 
liable.  That  is  a  convenient  expres- 
sion  to  use.  But  evidence  was  in  this 
case  tendered  to  prove  a  trade  custom, 
and  such  evidence  is  often  admissible 
where  it  is  not  inconsistent  with  the 
contract.  The  custom  here  set  up  was 
that  if  the  broker  did  not  disclose  the 
name  of  his  principal  he  was  himself 
personally  liable.  I  asked  whether  the 
custom  was  that  the  principal  should 
be  disclosed  at  the  time  of  the  making 
of  the  contract,  and  I  gather  from  the 
judge's  notes,  and  from  the  answers 
of  counsel,  that  a  primary  liability 
would  attach  to  the  broker  as  part  of 
the  contract,  if  that  was  not  done.  If 
that  is  so,  the  new  term  contradicts 
the  written  document,  which  says 
that  the  defendants  do  not  contract 
for  themselves,  but  for  the  owner  of 
the  hops,  thus  excluding  all  idea  of 
primary  liability;  until  it  was  shown 
that  they  were  the  owners  they  could 
not  be  taken  to  be  so.  Therefore  I  am 
of  opinion  that  the  evidence  of  cus- 
tom which  was  tendered  was  inadmis- 
sible." 

In  Barrow  ▼.  Dyster  (1884)  L.  R.  13 
Q.  B.  Div.  (Eng.)  635,  it  appeared  that 
a  firm  of  brokers  entered  into  a  writ- 
ten contract  with  plaintiffs,  for  undis- 
closed principals,  for  the  sale  of  a 
quantity  of  hides,  containing  the  fol- 
lowing terms:  "If  any  difference  or 
dispute  should  arise  under  this  con- 
tract it  is  hereby  mutually  agreed  be- 
tween sellers  and  buyers  that  the  same 
shall  be  settled  by  the  selling  brokers, 
whose  decision  in  writing  shall  be  final 
and  binding  on  both  sellers  and  buy- 
ers." In  an  action  against  the  brokers 
for  the  delivery  of  hides  of  a  quality 
inconsistent  with  the  terms  of  the 
contract,  evidence  of  a  custom  of  the 
trade  that  a  broker  who  did  not  dis- 
close his  principal  was  personally  lia- 
ble was  rejected.  The  court  held  that 
such  evidence  was  properly  rejected, 
as  it  was  inconsistent  with  the  terms 


of  the  contract.  It  was  said :  "It  has 
been  argued  for  the  plaintiffs  that 
there  were  two  different  contracts; 
that  one  was  a  contract  of  employment 
between  the  plaintiffs  and  the  defend- 
ants, binding  the  defendants  to  exer- 
cise proper  skill  and  care  as  brokers, 
and  by  the  custom  of  the  city  of  Lon- 
don there  was  annexed  to  that  contract 
a  clause  that  on  any  contract  they 
made  they  should  be  personally  liable, 
if,  within  a  certain  and  reasonable 
time,  they  did  not  disclose  the  names 
of  their  principals.  Mr.  Reid  says 
that  there  is  no  inconsistency  between 
the  custom  and  that  contract.  Then  it 
is  said  that  another  contract  which  the 
defendants  made  was  that  expressed  in 
the  bought  and  sold  notes  of  the  18th 
of  November,  1881.  As  to  that,  I 
thought  there  was  some  inconsistency, 
as  the  learned  counsel  wanted  to  make 
the  clause  which  he  put  into  the  other 
contract  part  of  this  contract  also,  but 
he  says  that  the  addition  to  the  con- 
tract of  employment  of  a  clause  incon- 
sistent with  one  of  the  terms  of  the 
notes  would  not  vitiate  the  contract 
made  by  the  brokers  by  the  notes.  But 
the  case  appears  to  me  in  a  different 
light.  It  seems  to  me  that  the  bought 
and  sold  notes  must  bet  taken  to  be 
the  contract  between  the  buyers  and 
sellers  and  brokers,  and  the  effect  of 
the  custom  would  be  to  incorporate  into 
^e  bought  and  sold  notes  a  clause  In- 
consistent with  the  clause  miUring  tiie 
brokers  arbitrators.  I  think,  there- 
fore, that  the  arbitration  clause  will 
not  allow  the  introduction  of  the  cus- 
tom, so  on  that  short  ground  my  broth- 
er Lopes  was  right.  But  another  argu- 
ment was  advanced  which  was  intelli- 
gible enough.  Mr.  Reid  said  that  even 
if  the  custom  were  written  into  the 
bought  and  sold  notes  there  would  be 
no  inconsistency,  for  then  the  contract 
would  read  that,  if  there  was  a  dis- 
pute between  the  original  buyers  and 
original  sellers,  that  dispute  was  to  be 
settled  by  the  brokers  as  arbitrators, 
but  if  there  was  a  dispute  between  the 
brokers  and  the  sellers,  or  the  brokers 
and  the  buyers,  it  could  not  be  intend- 
ed that  the  brokers  should  settle  it 
themselves.  But  this  is  not  the  inter- 
pretation which  anybody  would  put  oa 
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the  agreement  except  for  the  purpose 
of  avoidfng  repugnancy,  and  when  the 
question  is  as  to  admitting  this  custom 
I  do  not  see  why  we  should  be  very 
anxious  to  avoid  repugnancy.  The  ar- 
bitration clause  seems  to  mean  what 
it  says:  If  any  difference  or  dispute 
shall  arise  under  this  contract'  it  is 
mutually  agreed  between  the  buyers 
and  sellers  that  the  same  shall  be  set- 
tled by  the  brokers,  and  the  brokers 
obviously  agree  to  that  too,  because 
they  put  their  names  to  the  document. 
It  seems  to  me  they  all  three  contract 
that  the  brokers  are  to  be  the  arbi- 
trators. If  that  is  80,  it  is  inconsistent 
with  the  idea  that  the  brokers  are 
themselves  to  be  substituted  for  the 
principals.  I  do  not  think  the  deci- 
sions to  which  we  have  been  referred 
come  very  near  this  case.  They  tend 
to  show  that  in  certain  instances, 
where  there  is  no  such  clause  as  this 
arbitration  clause,  there  is  a  possi- 
bility that  such  a  custom  might  be 
introduced.  The  arbitration  clause 
which  creates  the  present  difficulty 
was  not  referred  to  in  any  of  those 
eases." 

In  Magee  v.  Atkinson  (1837)  2  Mees. 
&  W.  440, 150  Eng.  Reprint,  830,  6  L.  J. 
Exch.  N.  S.  116,  it  appeared  that  a  firm 
of  brokers  sold  a  number  of  shares  to 
plaintiff.  The  first  sold  note  was  sent 
in  the  brokers'  names.  Later  another 
note  was  sent  in  the  seller's  name.  In 
an  action  on  the  contract  against  the 
broker,  the  court  held  that  the  evi- 
dence as  to  the  custom  in  trade  to  the 
effect  that,  if  the  buyer  knew  that  a 
peiw>n  was  selling  as  broker,  the  bro- 
ker was  not  liable,  was  properly  ex- 
cluded, as  it  tended  to  alter  a  written 
contract. 

On  the  other  hand.  If  the  broker 
makes  a  contract  in  his  own  name 
without  disclosing  his  principal,  a  cus- 
tom to  make  contracts  in  that  form 
will  not  relieve  him  from  liability. 

Jones  V.  Littledale  (1837)  6  Ad.  & 
EI.  486,  112  Eng.  Reprint,  186.  In 
that  case  it  appeared  that  a  firm  of 
brokers  sold  hemp  by  auction,  and 
gave  an  invoice  describing  the  goods 
as  "Trought  of"  themselves.  They  re- 
ceived a  part  of  the  price,  but  failed 
to  deliver  th*  goods,  although  an  or- 


der was  given  by  them  on  their  prin- 
cipals, who  refused  delivery.  In  an 
action  brought  against  them  for  money 
had  and  received,  and  for  such  non- 
delivery, the  court  held  that  they  had 
made  themselves  personally  liable  by 
,  the  invoice.  It  was  no  defense  that 
they  had  sold  as  agents,  and  had  so 
intimated  at  the  time  of  the  sale.  Nor 
was  it  a  defense  for  them  to  prove 
that  it  was  customary  for  brokers  in 
that  locality  to  make  out  the  invoice 
in  such  a  manner,  in  order  to  secure 
the  passage  of  the  purchase  money 
through  their  hands,  because  of  an 
indebtedness  on  the  part  of  their  prin- 
cipal to  them.  It  was  said :  "On  mov- 
ing to  set  aside  this  verdict,  the  coun- 
sel for  the  defendants  argued  that  the 
sale  by  auction  was  the  contract,  from 
which,  and  the  previous  advertise- 
ment, it  was  apparent  that  the  plain- 
tiff knew  that  the  defendants  were 
only  agents,  and  who  the  principals 
were,  and  that  the  learned  judge 
should  have  left  to  the  jury  to  say 
whether  the  contract  was  made  with 
the  defendants,  or  the  principals; 
urging  also  that  if  the  purchase  money 
had  been  paid  at  the  proper  time  the 
plaintiff  would  have  obtained  the 
goods;  and  contending  that  the  £100 
must  be  taken  as  paid  to  the  princi- 
pals, and  might  be  proved  under  the 
fiat  against  them,  and  that  the  £52, 
paid  after  the  fiat,  had  been  tendered. 
And  he  cited  Moore  v.  Clementson 
(1809)  2  Campb,  (Eng.)  22,  to  show 
that  the  form  of  the  invoice  made  no 
difference,  but  evidence  was  admissi- 
ble to  show  who  was  the  real  contract- 
ing party;  contending  that  from  the 
evidence  of  the  facts  and  the  custom 
the  invoice  had  the  same  effect  as  if 
it  had  stated  that  the  plaintiff  bought 
of  the  defendants  for  Coapland  and 
Duncan,  payment  to  be  made  to  the 
defendants.  There  is  no  doubt  that 
evidence  is  admissible  on  behalf  of 
one  of  the  contracting  parties,  to  show 
that  the  other  was  agent  only,  though 
contracting  in  his  own  name,  and  so  to 
fix  the  real  principal;  but  it  is  clear 
that  if  the  agent  contracts  in  such  a 
form  as  to  make  himself  personally 
responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not 
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known  at  the  time  of  the  contract,  re- 
lieve himself  from  that  responsibility. 
In  this  case  there  is  no  contract  signed 
by  the  sellers,  so  as  to  satisfy  the  Stat- 
ute of  Frauds,  until  the  invoice,  by 
which  the  defendants  represent  them- 
selves to  be  the  sellers ;  and  we  thii>k 
that  they  are  conclusively  bound  by 
that  representation.  Their  object  in  so 
representing  was,  as  appeared  by  the 
evidence  of  custom,  to  secure  the  pass- 
ing of  the  money  through  their  hands, 
and  to  prevent  its  being  paid  to  their 
principals;  but  in  so  doing  they  have 
made  themselves  responsible;  and  we 
think  it  impossible  to  read  the  invoice 
in  the  sense  proposed." 

The  broker  must  prove  the  existence 
of  a  custom  on  which  he  relies  for  ex> 
oneration. 

Southwell  V,  Bowditch  (1876)  L.  R. 
1  C.  P.  Div.  (Eng.)  374.  In  that  case 
it  appeared  that  a  broker  sold  certain 
goods  to  the  seller's  account  for  his 
principal.  The  seller  was  notified  by 
the  broker  as  follows:  "I  have  this 
day  sold  by  your  order  and  for  your 
account  to  my  principals  6  tons  of 
.  .  .  anthracene.  .  .  ."  In  an 
action  for  goods  sold  and  delivered 
against  the  broker,  there  having  been 
no  custom  in  trade  proven  that  a  bro- 
ker for  an  undisclosed  principal  was 
liable,  the  court  held  that  there  was 
a  suiflcient  disclosure  in  the  contract 
so  as  not  to  make  the  broker  personal- 
ly liable.  The  court  said:  "The  first 
observation  which  I  wish  to  make  is 
that,  so  far  as  I  know,  there  is  in  law 
no  difference  of  construction  between 
mercantile  contracts  and  other  instru- 
ments. The  grammatical  meaning  is, 
as  in  other  cases,  the  meaning  to  be 
adopted  unless  there  be  reason  to  the 
contrary.  In  the  present  case  there 
can  be  no  doubt  that  the  person  sign- 
ftig  this  contract  intended  to  sign  as 
broker.  The  contract  says,  'Sold  by 
your  order  and  for  your  account,'  and 
^to  my  principals.'  There  is  nothing 
whatever  on  the  contract  to  show  that 
the  defendant  intended  to  act  other- 
wise than  as  broker.  No  doubt  it  does 
not  absolutely  follow  from  the  defend- 
ant's appearing  on  the  contract  to  be 
broker  tii&t  he  is  not  liable  as  princi- 
pal.   There  are  two  ways  in  which  he 


might  so  be  made  liable:  First,  in- 
tention on  the  face  of  the  contract 
making  the  agent  liable  as  well  as  the 
principal;  secondly,  usage.  But,  as  te 
usage,  none  was  proved ;  and  I  can  see 
nothing  on  the  face  of  this  contract  t« 
make  the  agent  liable  as  well  as  the 
principal.  ...  I  think  we  are 
bound  to  construe  mercantile  con- 
tracts, not  less  than  other  contracts, 
by  the  words  used,  and  according  t* 
the  natural  and  usual  meaning  ef 
those  words.  Otherwise  we  import 
into  them  stipulations  never  made. 
Is  there  anything  in  the  terms  of  this 
contract  to  make  the  defendant  liable? 
I  forbear  to  advert  to  cases  on  usage 
of  trade,  except  to  remark  that  all 
such  cases  tend  to  show  the  necessity 
of  usage  to  make  the  broker  liable  in 
the  absence  of  agreement  that  he 
should  be;  for  the  attempt  to  prove 
usage  failed  in  the  present  case.  In 
the  terms  of  the  contract  itself  there 
is,  I  think,  nothing  to  make  the  defend- 
ant liable.  ...  I  entirely  agree 
that  this,  being  a  mercantile  contract, 
is,  like  any  other  contract,  to  be  con- 
strued according  to  the  natural  mean- 
ing of  the  words.  Now  there  is,  I 
think,  a  material  difference  between 
the  words,  'sold  for  you  to  my  prin- 
cipals,' and,  'bought  of  you  for  my 
principals.'  The  rule  of  law,  no  doubt, 
is  that  if  the  principal  is  undisclosed 
the  broker  saying,  'bought  of  you  for 
my  principals,'  la  himself  liable;  but 
this  contract  says  'sold  for  you  to  my 
principals,'  i.  e.,  I,  your  broker,  have 
made  a  contract  for  my  principals,  the 
buyers.  The  court  below  have  held, 
on  the  authority  of  Humfrey  v.  Dale 
(1867)  7  El.  &  Bl.  266,  119  Eng.  Re- 
print, 1246,  26  L.  3.  Q.  B.  N.  S.  137, 
8  Jur.  N.  S.  213,  affirmed  in  (1858)  El. 
Bl.  &  El.  1004,  120  Eng.  Reprint,  783, 
27  L.  J.  Q.  B.  N.  S.  890,  6  Jur.  N.  S. 
191,  6  Week.  Rep.  854,  and  Fleet  t. 
Murton  (1871)  L.  R.  7  Q.  B.  (Eng.) 
126,  41  L.  J.  Q.  B.  N.  S.  49,  26  L.  T.  N. 
S.  181,  20  Week.  Rep.  97,  that  these 
words  mean  the  same  thing.  But  in 
those  cases  usage  was  proved;  rightly 
looked  at,  the  usage  added  a  term  t» 
the  contract,  and  the  real  difficulty,  as 
pointed  out  in  Fleet  v.  Murton  (Eng.) 
supra,  by  Blackburn,  J.,  was  ocea- 
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tfoned  by  the  form  of  the  declaration; 
the  majority  of  the  judges,  however,  in 
Humfrey  v.  Dale  (Eng.)  supra,  in  the 
exchequer  chamber,  got  over  that 
difficulty,  and  upon  their  decision 
Fleet  V.  Murton,  is  foondjed;  therefore 
neither  of  those  eases  is  an  authority 
that  these  words  not  only  may,  bat 
must,  mean  the  same  thing.  No  usage 
was  proved  in  the  present  case,  and 
the  usage  which  has  been  proved  in 
previous  cases  was  in  other  trades 
and  at  other  places." 

Customs  of  similar  trades  may  be 
admitted  as  corroboratory  of  the  evi- 
dence of  the  custom  whose  existence  is 
in  issue. 

Fleet  V.  Murton  (Eng.)  supra, 
wherein  evidence  was  admitted  of  a 
custom  of  trade  in  the  colonial  market, 
viz.,  that  the  brokers  were  personally 
responsible  unless  they  gave  the  name 
of  their  principals  within  three  days 
after  the  making  of  the  contract.  It 
was  held  that  such  evidence  was  ad- 
missible as  tending  to  corroborate  the 
evidence  as  to  the  existence  of  such 
custom  in  the  fruit  trade.  Cockbum, 
Ch.  J.,  said:  "I  own  I  entertain  some- 
what more  doubt  as  to  the  admissibil- 
ity of  evidence  of  a  similar  custom-  in 
other  trades  than  the  particular  trade 
which  was  the  subject-matter  of  this 
contract.  This  case  seems  to  me  to  go 
further  than  the  case  of  Noble  v.  Ken- 
noway  (1780)  2  Dougl.  K.  B.  510,  99 
Eng.  Reprint,  S26,  which  related  to 
the  admissibility  of  evidence  of  cus- 
tom in  the  trade  of  Newfoundland  as 
applicable  to  the  custom  of  the 
trade  in  Labrador.  Labrador  had 
been  recently  annexed  to  Newfound- 
land, and  the  trade  in  each  was 
of  the  same  description,  It  being  a 
trade  that  related  to  fishing.  By  the 
terms  of  the  contract  (a  policy  of  in- 
surance) the  ship  was  to  be  at  liberty 
to  call  at  Newfoundland,  and*  it  might 
be  fairly  inferred  by  persons  entering 
into  a  contract  with  reference  to  the 
trade  of  Labrador  that  what  was  the 
castom  of  the  trade  of  Newfoundland 
would  extend  to  the  trade  of  Labrador. 
Bat  this  ease  goes  further.  At  the 
same  time  it  is  impossible  to  shut  one's 
eyes  to  the  fact  that  the  moral  effect 
of  the  evidence  would  operate  on  a  rea- 


sonable mind  with  very  considerable 
force.  If  there  exists  a  custom  to 
the  effect  that  the  agent  makes  him- 
self liable  under  given  circumstances, 
in  a  large  and  extensive  trade  like  the 
colonial  trade,  it  makes  it  more  prob- 
able that  in  the  fruit  trade  in  the 
Mediterranean  or  elsewhere  a  similar 
custom  would  obtain.  I  am  not  quite 
80  clear  on  the  point,  but  still  I  do  not 
think  that  the  argument  addressed  to 
us  goes  BO  far  as  to  show  that  this 
evidence  was  not  admissible.  There  is 
no  doubt  that  it  would  be  useful  in 
elucidating  the  truth;  and  therefore, 
on  general  principles,  I  think  the  evi- 
dence was  admissible."  Blackburn,  J., 
said:  "Now,  passing  from  that  point, 
we  have  to  consider  whether  the  evi- 
dence of  custom  in  the  colonial  trade 
was  admissible ;  and  I  am  bound  to  say 
that  I  clearly  think  it  was.  The  ob- 
jection taken  was  that  there  was  no 
evidence  to  make  the  defendants,  the 
brokers,  responsible  at  all.  Then  the 
plaintiff's  counsel  said:  'I  will  prove 
by  evidence  of  persons  connected  with 
the  fruit  trade  that  the  broker,  where 
he  does  not  disclose  the  principal's 
name,  makes  himself  personally  lia- 
ble.' The  plaintiffs  accordingly  of- 
fered evidence  to  prove  such  a  cus- 
tom, and,  to  strengthen  the  evidence, 
showed  that  in  the  colonial  trade 
brokers  did  incur  a  personal  liability 
if  they  did  not  disclose  their  princi- 
pal's name.  What  was  proved  was 
this :  that  the  trades  were  very  closely 
allied  to  each  other.  All  brokers  are 
very  closely  connected  with  each  oth- 
er; they  all  deal  with  merchants,  and 
with  much  the  same  merchants,  in  the 
general  way  of  business;  and  they  buy 
and  sell  sometimes  fruit,  sometimes 
wool,  and  sometimes  other  things. 
And  it  struck  me,  where  the  question 
was,  Does  a  broker  in  the  fruit  trade, 
if  he  does  not  disclose  his  principal's 
name,  incur  a  personal  liability  in  con- 
sequence, that  it  would  be  proper  evi- 
dence for  a  jury  to  consider  and  weigh 
that  such  a  custom  existed  in  other 
trades,  and  that  in  those  other  trades 
the  broker  did  incur  a  personal  liabil- 
ity. I  think  it  cannot  be  denied  that 
any  sensible  person  would  say  that 
the  existence  of  such  a  liability  in  the 
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colonial  trade  as  was  established  in 
Dale  ▼.  Humfrey  (1868)  EI.  Bl.  &  El. 
1004,  120  Eng.  Reprint,  783,  27  L.  J. 
Q.  B,  N.  S.  390,  5  Jur.  N.  S.  191,  6 
Week.  Rep.  854,  would  be  very  cogent 
evidence  as  to  whether  there  would  be 
such  a  liability  in  the  fruit  trade. 
That  is  the  reason,  because  I  thought 
it  would  have  this  strong  bearing  on 
the  case,  that  I  left  it  to  the  jury.  I 
quite  agree  that  the  case  of  Noble  v. 
Kennoway  (Eng.)  supra,  bears  but 
slightly  upon  the  point.  It  is,  to  some 
slight  degree,  analogous;  but  very 
slightly  indeed,  and  there  is  no  other 
authority  cited  at  all;  therefore  we 
must  go  on  the  principle  of  common 
sense."  Mellor,  J.,  said:  "With  refer- 
ence to  the  admissibility  of  the  evi- 
dence of  the  custom  in  the  colonial 
trade,  which  is  a  new  point  so  far  as 
I  am  aware,  I  think  this  case  goes 
further  than  any  case  has  actually 
gone ;  yet  I  cannot  help  thinking  that 
the  evidence  was  relevant  to  this  case 
and  admissible  on  the  ground  that, 
showing,  as  it  did,  what  was  the  cus- 
tom in  other  trades,  though  not  so 
analogous,  no  doubt,  to  the  trade  in 
question  as  was  the  trade  in  Noble  v. 
Kennoway  (Eng.)  supra,  it  tended  to 
show  the  probability  that  in  the  fruit 
trade  as  well  as  in  the  colonial  trade 
the  broker  did,  under  given  circum- 
stances, undertake  •  similar  respon- 
sibility." 

o.  Bifect  of  aettlemient  %etth,  or  aetton 
ogakut  pHneipdl. 

In  Hopkins  v.  Everly  (1892)  150  Pa. 
117,  24  Atl.  624,  it  appeared  that  a 
real  estate  agent  for  a  disclosed  prin- 
cipal sold  to  plaintiffs  a  house,  agree- 
ing to  give  possession  within  a  certain 
time.  The  latter  agreement  was  in 
excess  of  his  authority.  The  principal, 
however,  first  offered  to  rescind  the 
contract  and  then  ratified  and  carried 
oat  the  agreement  on  the  terms  agreed 
to  by  plaintiff.  In  an  action  for  fail- 
ure to  give  possession  within  the  pe- 
riod limited  by  the  contract  the  court 
held  that  the  settlement  by  the  plain- 
tiffs with  the  owner,  accepting  an  al- 
lowance on  account  of  possession, 
merged  the  agreement  to  sell  and  all 
its  terms  and  put  an  end  to  all  further 


claims  against  the  broker  as  well  as 
his  principal.  It  was  said :  "When,  on 
the  contrary,  they  made  a  settlement 
with  the  owner,  accepted  an  allowance 
on  account  of  possession,  and  took  the 
deed  for  the  property,  they  merged 
the  agreement  to  sell  and  all  its  terms, 
and  put  an  end  once  for  all  to  any 
further  claim  against  the  appellabt  as 
well  as  against  his  principal." 

But  the  commencement  of  an  action 
against  a  subsequently  disclosed  prin- 
cipal is  not  conclusive  of  an  election 
to  hold  the  principal. 

Cobb  V.  Knapp  (1877)  71  N.  Y. 
848,  27  Am.  Rep.  61,  wherein  the  court 
held  that  a  subsequent  disclosure  of  a 
broker's  principal  and  the  commence- 
ment of  an  action  against  him  were 
not  conclusive  of  an  election  to  hold 
the  principal  responsible.  It  was 
said:  "The  subsequent  disclosure  of 
the  principals  by  the  agent,  and  the 
commencement  of  an  action  against 
them,  are  not  conclusive  of  an  election 
to  hold  them  responsible  only.  Ray- 
mond V.  Crown  &  E.  Mills  (1841)  2 
Met  (Mass.)  819;  Curtis  v.  William- 
son (1874)  L.  R.  10  Q.  B.  (Eng.)  57,  44 
L.- J.  Q.  B.  N.  S.  27,  81  L.  T.  N.  S.  678, 
28  Week.  Rep.  236.  In  the  recent  case 
of  Beymer  v.  Bonsall  (1876)  79  Pa. 
298,  it  was  held  that  neither  the  agent 
nor  principal  in  such  a  case  would 
be  discharged  short  of  satisfaction. 
The  fact  of  commencing  the  action  and 
the  statements  in  the  complaint  were 
proper  for  the  jury  upon  the  contested 
fact,  but  they  did  not  operate  as  a 
legal  discharge." 

In  Knapp  v.  Simon  (1884)  96  N.  T. 
284,  6  N.  Y.  Civ.  Proc.  Rep.  1,  it  was 
held  that  a  party  dealing  with  a  broker 
may,  upon  discovering  the  name  of  the 
principal  in  the  transaction,  hold  the 
principa^,  the  court  saying:  "The 
vendor  may,  however,  upon  discover- 
ing the  name  of  the  principal  in  tiie 
transaction,  also  hold  him  responsible 
for  the  price  of  the  property  bought, 
provided  he  has  not  in  the  meanwhile 
in  good  faith  paid  such  priee  to  tb« 
agent.  He  may  tJierefore  puraoe 
either  the  agent  or  the  prlneipai,  or 
both,  antil  he  recovers  tho  eontraet 
prko." 
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4L  MU^U  of  broker  to  reimhuraement. 

A  broker  who  has  been  held  person- 
aly  liable  for  a  breach  of  contract  by 
an  undisclosed  principal  is  entitled  to 
reimbursement  from  the  principal. 
2ammermann  v.  Weber  (1909)  186  App. 
Div.  428,  120  N.  Y.  Supp.  488,  wherein 
the  court  said:  "The  plaintiffs  were 
justified  ia  settling  with  the  purchaser 


with  whom  they  had  bargained  for  the 
loss  which  he  had  sustained,  and,  be- 
ing authorized  by  the  defendant  to  do 
what  they  did,  it  was  incumbent  upon 
the  defendant  to  save  them  from  the 
damage  which  they  sustained.  An 
agent  may  demand  reimbursement 
from  his  principal  for  expenses  or 
damages  incurred  by  him  in  the  proper 
conduct  of  his  agency."       B.  C.  L. 


BURNS  B.  BRA6D0N 

V. 

WESLEY  S.  KELLOGG. 

Maine  Supreme  Judlctal  Court  —  February  t,  1919, 
(_  Me.  — ,  106  Atl.  483.) 

Highway  —  tuminsr  to  wrong  side  of  road  —  em^genc^r. 

1.  One  approaching  a  blind  corner  in  an  automobile  is  not  negligent  if, 
when  another  car  suddenly  turns  the  comer  on  tjhe  wrong  side  of  the  street, 
he,  in  the  emergency,  turns  his  car  to  the  left  to  avoid  the  collision,  al- 
though the  other  car  also  turns  to  that  side  of  the  street  so  that  he  is  on 
the  wrong  side  of  the  road  when  the  accident  occurs. 

ISee  note  on  this  giteaiion  beginning  on  page  680.] 


—  law  of  road  —  applicability  to  auto- 
mobiles. 

2.  A  statute  requiring  teams  meet^ 
ing  on  a  highway  to  turn  to  the  right 
of  the  traveled  part  of  the  way  ^;>plies 
to  automobiles. 

[See  2  R.  C.  L.  1194.] 
Statute  —  construction  —  meeting  on 

highway. 

8.  A  statute  requiring  vehicles  meet- 
ing on  a  highway  seasonably  to  turn  to 
the  right  means  in  season  to  prevent 
collision. 

[See  18  R.  C.  L.  274.] 

Highway  —  failing  to  tarn  to  right  — 

negligence. 

4.  One  who,  driving  upon  a  highway, 
fails  to  turn  to  the  right  as  required  by 
statute  when  meeting  another  vehicle 
is  prima  facie  negligent,  and  has  the 
burden  of  justifying  his  presence  on 
the  wrong  side  of  the  road. 

[See  18  R.  C.  L.  286-288.] 
— n^ligence  —  reliance  on  qieed  of 

other  car. 

6.  One  driving  an  automobile  on  the 
wrong  side  of  the  highway  is  not  en- 
titled to  rely  on  a  machine  coming  from 
the  opposite  direction  not  exceeding  the 
legal  rate  of  speed. 


Evidence  —  speed  of  automobile. 

6.  It  is  a  matter  of  common  knowl- 
edge that  automobiles  are  more  often 
driven  without  any  reference  to  legal 
speed  than  in  observance  of  it. 

Highway  —  duty  in  turning  comers. 

7.  One  driving  an  automobile  around 
a  street  comer  or  a  curve  or  bend  in 
the  road  must  keep  to  the  right  of  the 
middle  of  the  traveled  part  of  the  road. 

[See  13  R.  C.  L.  278.] 

Appeal  —  finding  of  jury  —  against 
weis^t  of  evidence. 

8.  When  the  finding  of  a  jury  is 
against  the  concurrence  of  such  a 
weight  of  evidence,  and  inconsistent 
with  so  many  contradictory  circum- 
stances, as  to  meet  the  findings  with 
proof  of  inherent  improbability,  such 
finding  should  not  be  permitted  to 
stand. 

[See  2  R.  C.  L.  196.] 

Highway  —  act  causing  e<rfl{sion  — 
flability. 

9.  One  who,  by  cutting  a  blind  comer 
with  his  automobile,  renders  collision 
with  a  car  approaching  on  the  other 
street  imminent,  cannot  recover  dam- 
ages for  injury  to  his  car  from  the  col- 
lision, although  he  promptly  turned  to 
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his  side  of  ih«  road  so  tiiat,  had  the 
driver  of  the  other  car  done  the  same, 
the  collision  would  not  have  occurred, 
if  the  latter,  in  the  emergency,  turned 


to  his  left,  which  act  in  his  judgment 
was  necessary  to  avoid  collision. 

[See  2  R.  C.  L.  1196;  18  B.  C.  L. 
278.] 


Motion  by  defendant  for  new  trial  of  an  action  before  the  Supreme 
Judicial  Court  for  Aroostook  County,  at  Law,  to  recover  damages  for 
injuries  sustained  in  an  automobile  accident  alleged  to  have  been  caused 
by  defendant's  negligence,  which  resulted  in  a  verdict  for  plaintiff.  Motion 
sustained. 

The  facts  are  stated  In  the  opinion  of  the  court. 

Messrs.  Verdi  Ludgate  and  Hersey     528.  L.R.A.1916A,  744,  152  N.  W.  179; 


&  Barnes,  for  defendant 

Lack  of  number  plates  and  license 
does  not  affect  rights  of  either. 

Lockridge  v.  Minneapolis  &  St  L.  R. 
Co.  161  Iowa,  74,  140  N.  W.  834,  Ann. 
Cas.  1916A,  158;  Hyde  v.  McCreery, 
145  App.  Div.  729, 130  N.  Y.  Supp.  269; 
Black  v.  Morse,  135  Tenn.  73,  LJl.A. 
1916E,  1216,  185  S.  W.  682;  Southern 
R.  Co.  V.  Vaughan,  118  Va.  692,  L.R.A. 
191 6E,  1222,  88  S.  E.  305,  Ann.  Cas. 
191 8D,  842;  Derr  v.  Chicago,  M.  &  St. 
P.  R.  Co.  163  Wis.  284,  157  N.  W.  753; 
Luckey  v.  Kansas  City,  169  Mo.  App. 
666,  155  S.  W.  873;  Armstrong  v.  Sel- 
lers, 182  Ala.  582,  62  So.  28;  Atlantic 
Coast  Line  R.  Co.  v.  Weir,  63  Fla.  69, 
41  L.R.A.(N.S.)  307,  58  So.  641,  Ann. 
Cas.  1914A,  126;  Armstead  v.  Louns- 
berry,  9  N.  C.  C.  A.  836,  note;  Lindsay 
V.  Cecchi,  3  Boyce  (Del.)  133,  36  L.R.A. 
(N.S.)  699,  90  Atl.  523,  1  N.  C.  C.  A. 
88 ;  Bourne  v.  Whitman,  209  Mass.  165. 
35  L.R.A.(N.S.)  701,  95  N.  E.  404,  2 
N.  C.  C.  A.  318. 

Taking  either  of  two  alternatives  to 
avoid  a  collision  is  not  negligence. 

Larrabee  v.  Sewall,  66  Me.  376 ;  Skene 
V.  Graham,  114  Me.  229,  95  Atl.  950; 
Borders  v.  Boston  &  M.  R.  Co.  116  Me. 
210,  98  Atl.  662. 

Turning  to  the  left  side  of  the  high- 
way is  not,  in  this  case,  negligence. 

Tousley  v.  Pacific  Electric  R.  Co.  166 
Cal.  457,  137  Pac.  31;  Hoflf  v.  Los 
Angeles  Pacific  Co.  168  Cal.  696,  112 
Pac.  63 ;  Lininger  v.  San  Francisco,  V. 
&  N,  Valley  R.  Co.  18  Cal.  App.  411,  123 
Pac.  235;  Simeone  v.  Lindsay,  6  Penn. 
(Del.)  224,  65  Atl.  778;  Skene  v.  Gra- 
ham, 114  Me.  229,  96  Atl.  960;  Clarke 
V.  Woop,  169  App.  Div.  437,  144  N.  Y. 
Supp.  696;  McFem  v.  Gardner,  121  Mo. 
App.  1,  97  S.  W.  972;  Lloyd  v.  Calhoan, 
78  Wash.  436,  189  Pac  231. 

Plaintiff  was  guilty  of  contributory 
nGfflifiToncG 

Wheeler  v.  Wall,  167  Mo.  App.  38, 
187  S.  W.  68;  Calahan  v.  Moll,  160  Wis. 


Weber  v.  Swallow,  136  Wis.  46,  116  N. 
W.  844;  Rupp  v.  Keebler,  175  111.  App. 
619;  Brown  v.  Mitts,  187  Mich.  669, 
158  N.  W.  714. 

He  who  last  has  an  opportunity  of 
avoiding  an  accident,  notwithstanding 
the  negligence  of  the  other,  is  solely 
responsible. 

McKinnon  v.  Bangor  R.  &  Electric 
Co.  116  Me,  292,  101  AtL  452. 

Messrs.  Shaw  &  Thornton  for  plain- 
tiff. 

Spear,  J.,  delivered  the  opinion  of 
the  court: 

This  case  involves  a  mixed  ques- 
tion of  law  and  fact.  It  grows  out 
of  an  automobile  accident,  happen- 
ing in  broad  daylight,  on  a  road  of 
ample  width  to  allow  two  cars  to 
pass  each  other,  without  the  least 
danger  of  interference. 

The  facts  in  this  case  show  but  a 
repetition  of  the  negligent  conduct 
in  the  operation  of  cars  that  consti- 
tutes a  prolific  source  of  the  acci- 
dents thaat  occur  in  this  class  of 
cases. 

This  accident  happened  in  the  vil- 
lage of  Sherman,  town  of  Sherman, 
Aroostook  county.  The  plaintiff's 
son  was  driving  a  new  Buick  car 
easterly  upon  Main  street,  a  well- 
wrought  piece  of  road,  with  the  in- 
tention of  turning  to  his  left  at  prac- 
tically a  right  angle  into  North 
street.  The  defendant  was  on 
North  street,  traveling  south,  in- 
tending to  turn  at  a  right  angle  to 
his  right  into  Main  street.  That  is, 
these  parties  were  approaching, 
each  to  turn  the  same  comer  into 
the  same  street  from  which  the 
other  was  coming. 

As  North  street  formed  a  junction 
with  Main  street  without  crossing 
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it,  it  was  evident  to  anyone  ap- 
proaching either  side  of  North 
rtreet  from  Main  street  that  a  car 
coming  from  the  north  must  turn 
either  to  the  right  or  the  left  into 
Main  street  when  it  reached  the 
junction. 

These  two  streets  meeting  each 
other  in  this  way  present  a  some- 
what different  situation  than  would 
arise  if  they  crossed  each  other, 
f<Hrming  four  corners,  in  this,  that  a 
car  on  Main  street,  approaching 
Nwth  street,  is  charged  with  the 
knowledge  that  a  car  coming  from 
North  street  must  necessarily  turn 
to  the  right  or  the  left  into  Main 
street.  Therefore  it  is  inevitable 
that  each  party,  where  one  intends 
to  turn  to  the  north  and  the  other  to 
the  west,  knows  that  he  may  meet 
the  other  at  any  moment,  at  the 
comer  made  by  the  junction  of  these 
two  streets.  If  they  can  see  each 
other  as  they  approach  the  corner 
there  is  no  earthly  excuse  why  they 
should  meet  in  collision.  If  they 
cannot  see  each  other,  then  greater 
is  the  duty  with  which  they  are  each 
charged  that  they  be  absolutely  on 
their  proper  side  of  the  road. 

The  law  of  the  road  was  establish- 
ed many  years  ago,  before  electric 
roads  or  automobiles  were  heard  of, 
yet  it  provided  that  even  slow-mov- 
ing vehicles,  like  teams,  upon  ap- 
proaching to  meet  on  a  way,  should 
"seasonably  turn  to  the  right  of  the 
middle  of  the  traveled  part  of  it,  so 
^  far  that  they  can 
^A^J^Z.  pass  each  other 
MtoLobiie..  without  interfer- 
ence." Rev.  Stat. 
chap,  26,  §  2.  As  the  word  "team" 
now  includes  an  automobile,  this 
statute  is  applicable  now  to  this 
^^  class    of    vehicles. 

SSirtuiS^  This  statute  is  man- 
i^Si^!tT^  datory  when  it  says 

travelers  must  "sea- 
sonably turn  to  the  right."  It 
means  that  they  must  turn  in  season 
to  prevent  a  collision,  and  the  one 
who  fails  to  obey 
temnT^tTtorn     tWs     mandate     is 

L^5iSttU.  P™na  ,^a<^i«  «^^^, 

of  negligence,   and 

must  sustain  the  burden  of  excusing 
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his  presence  upon  the  wrong  side  of 
the  road. 

In  Neal  v.  Rendall,  98  Me.  69,  63 
L.R.A.  668,  56  Atl.  209, 15  Am.  Neg. 
Rep.  68,  a  leading  case,  this  rule  of 
conduct,  even  of  teams,  is  fully  con- 
firmed. This  is  a  case  in  which  the 
street  upon  which  the  parties  were 
passing  in  opposite  directions  was 
located  in  the  city  of  Auburn,  and 
was  from  40  to  50  feet  wide.  Either 
side  of  the  middle  of  the  traveled 
part  of  the  way  was  wider  than  the 
wrought  part  of  the  ordinary  coun- 
try road.  There  was  ample  room  on 
either  side  of  the  middle  for  three 
teams  to  pass  abreast.  The  defend- 
ant was  on  the  wrong  side  of  the 
road,  with  ample  room  to  pass  the 
plaintiff  without  interference;  but 
"just  as  the  teams  were  about  to 
meet  and  pass  each  other,  the  horse 
attached  to  the  wagon  in  which  the 
plaintiff  was  riding,  became  sudden- 
ly frightened  and  .  .  .  shied 
.  .  .  towards  the  defendant's  team," 
and  the  accident  happened.  The 
court  found  that  "there  was  no 
[other]  evidence  of  any  negligence 
on  the  part  of  the  defendant"  except 
the  mere  fact  of  the  "position  of  his 
team  on  the  left  of  the  middle  of 
the  traveled  part  of  the  road."  Up- 
on this  state  of  facts  the  court,  on 
report,  found  that  the  case  should 
stand  for  trial. 

But  the  grounds  upon  which  the 
case  was  decided  are  the  important 
consideration.  On  page  73  of  98 
Me.,  "seasonably  turn"  is  defined  as 
follows:  "  'Seasonably  turn'  means 
'that  travelers  shall  turn  to  the 
right  in  such  season  that  neither 
shall  be  retarded  in  his  progress  by 
reason  of  the  other  occupying  his 
half  of  the  way,  which  the  law  has 
assigned  to  his  use  when  he  may 
have  occasion  to  use  it  in  passing. 
In  short,  each  has  an  undoubted 
right  to  one  half  of  the  way  when- 
ever he  wishes  to  pass  on  it,  and  it 
is  the  duty  of  each,  without  delay, 
to  yield  such  half  to  the  other.' " 

Upon  the  question  of  prima  facie 
negligence  the  court  says:  'This  is 
a  regulation  to  avoid  collisions,  and 
if  one  neglects  it,  and  an  accident 
follow,  an  explanation  of  the  occur- 
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rence  must  begin  with  some  pre- 
sumption against  him.  Cooley, 
Torts,  p.  666.  This  court  has  held 
the  fact  that  a  party  was  at  the  left 
of  the  road  at  the  time  of  the  col- 
lision 'strong  evidence  of  careless- 
ness,' and  has  said  that,  unexplained 
and  uncontrolled,  it  would  not  only 
be  strong  but  conclusive  evidence  of 
carelessness.  Larrabee  v.  Sewall,  66 
Me.  381." 

The  court  further  says,  same 
page :  "Notwithstanding  the  statu- 
tory duty  to  turn  to  the  right  of  the 
middle  of  the  traveled  way,  the 
defendant  had  the  right  to  be  upon 
any  part  of  the  road,  and  his  negli- 
gence must  arise  out  of  his  failure 
to  exercise  ordinary  care  under  all 
the  circumstances.  There  was  am- 
ple room  for  the  plaintiff  and  her 
husband  to  pass  on  the  defendant's 
left,  and  they  would  have  passed  in 
safety  had  they  kept  upon  the  same 
course.  On  the  other  hand,  the 
defendant  was  on  the  wrong  side  of 
the  road;  he  saw  the  plaintiff  ap- 
proaching in  ample  time  to  turn  to 
the  right  of  the  middle  of  the  travel- 
ed road.  There  was  nothing  to  pre- 
vent his  doing  so,  and  the  evidence 
tended  to  show  that  had  he  done  so 
there  would  have  been  no  collision." 

These  citations  state  the  responsi- 
bility that  rests  upon  the  slow-mov- 
ing horse  team  in  its  duty  to  observe 
the  law  of  the  road,  and  declares  a 
collision  on  the  wrong  side  of  the 
road,  unexplained,  "conclusive  evi- 
dence of  carelessness."  This  clearly 
throws  the  burden  on  the  offending 
party  in  such  a  case.  This  same 
case,  then,  treate  the  question  of 
duty  or  care  which  the  law  imposes 
upon  travelers,  moving  with  animal 
power.  On  page  76  of  98  Me.,  it  is 
held:  "To  hold  the  defendant,  how- 
ever, it  is  not  necessary  that  he 
should  be  able  in  the  exercise  of  or- 
dinary prudence  to  foresee  the  pre- 
cise form  in  which  the  injury  in 
fact  resulted.  Hill  v.  Winsor,  118 
Mass.  261.  The  injury  must  be  the 
direct  result  of  the  misconduct 
charged,  but  it  is  not  to  be  consider- 
ed too  remote  if,  according  to  the 
usual  experience  of  mankind,  the  re- 


sult ought  to  have  been  reasonably 
apprehended.'  " 

These  rules  of  conduct  and  re- 
sponsibility on  the  road  apply  to  ve- 
hicles moved  by  animal  power.  They 
must  accordingly  be  applied  with 
emphasized  severity  to  vehicles 
weighing  tons,  capable  of  great 
speed,  and  propelled  by  mechanical 
power,  because  most  duties  in  life 
are  measured  by  the  consequences 
of  a  breach;  and  ordinary  care  is 
always  predicated  upon  the  degrree 
of  danger  of  which  it  is  spoken. 

Yet  the  persistent  claim  of  auto- 
mobile operators  is  that  they  have  a 
right  to  use  any  part  of  the  road, 
which  they  do,  and  are  mtitled  to 
always  rely  in  their  use  of  the  road 
upon  the  presumption  that  the  other 
party  is  driving  at  a  legal  rate  of 
speed,  so  that  they  can  regulate 
their  conduct  upon  this  legal  pre- 
sumption.   But  this  rule  cannot  be 
invoked  even  in  ordinary  cases  of 
negligence,      much 
less  in  an  automo-  miT»to*ob*~ 
bile  case.    Such  op-  JJ'f*  •'  •**•' 
erators  cannot  con- 
fine their  anticipation  to  a  legal  rate 
of  speed  as  a  protection.    They  are 
held  to  anticipate  that,  according 
"to  the  usual  experience  of  mankind, 
the  result  ought  to  be  reasonably 
apprehended."       These     operators 
must  anticipate  not  according  to  the 
"legal,"  but  the  "usual,"  experience 
of  mankind  in  running  automobiles 
on  the  public  highways. 

It  is,  then,  a  matter  of  common 
knowledge,  the  "usual  experience," 
that       automobiles  Bv»#enee- 
are  more  often  driv-  ■!»«**  »'  »»t«- 
en  without  any  ref-  """•"- 
erence  to  legal  speed  than  in  obser- 
vance of  it.    True,  in  the  trial  of 
automobile  cases  there  are  almost 
always    two   rates    of   speed    that 
might  be  marked,  plaintiff's  1,  and 
plaintiff's  2,  in  which  the  plaintiff 
is  seldom  ever  going  over  a  speed  of 
from  8  to  12  miles,  while  the  def ofid- 
ant  is  going  at  from  25  to  46  mfles 
an  hour,  and  sometimes  so  fast  that 
his  speed  produces  a  result  in  the 
nature    of   a    blor   as    he   passes. 
Nevertheless,  the  truth  is  that  au- 
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tomobQe  operators  pay  little  atten- 
tion to  the  legal  rate  of  speed. 
Hence  it  is  "the  usual  experience"  of 
operators  that  they  are  not  author- 
ized to  rely  on  the  legal  presumption 
that  an  approaching  car  is  coming 
at  a  legal  rate  of  speed,  but  must 
exercise  due  care  in  the  operation  of 
their  own  car,  especially  in  ap-^ 
preaching  comers,  curves,  and  turns 
in  the  road,  where  their  vision  may 
be  wholly  or  partially  obscured.  Ac- 
cordingly, the  claim  that  an  opera- 
tor has  a  right  to  rely  on  the  pre- 
sumption of  a  legal  rate  of  speed 
cannot  be  admitted.  Nor  is  the  pre- 
samption  of  legal  reliance  allow^  in 
many  other  cases  of  negligence.  The 
gates  at  a  railroad  crossing  are  to 
warn  the  public  when  down,  and  in- 
vite it  across  when  up,  yet  the  court 
holds  that  lifted  gatM  do  not  relieve 
the  traveler  from  contributory  negli- 
gence, if  he  relies  wholly  upon  them. 
A  railroad  train  is  confined  to  a 
speed  of  6  miles  an  hour  through 
the  thickly  settled  parts  of  villages, 
yet  it  is  held  that  the  public  cannot 
rely  upon  the  legal  presumption  of 
this  rate  of  speed  and  thereby  claim 
relief  against  the  charge  of  contrib- 
utory negligence.  And  so  the  in- 
stances might  be  multiplied.  Ac- 
cordingly, if  as  a  matter  of  law  the 
operator  of  an  automobile  is  not  au- 
thorized to  rely  upon  the  presump- 
tion of  a  legal  rate  of  speed  by  the 
other  car  to  relieve  him  from  the 
charge  of  contributory  negligence 
for  being  on  the  wrong  side  of  the 
road  himself,  in  a  collision,  then 
arises  the  vital  question,  What  are 
the  duties  imposed  upon  him  that 
will  enable  him  to  sustain  the  bur- 
den of  proof  against  the  legal  pre- 
sumption of  his  own  negligence  by 
being  in  an  accident  on  the  wrong 
side  of  the  road? 

It  should  be  noted,  ae  above  seen, 
that,  unexplained,  a  collision  is  "con- 
clusive evidence  of  carelessness," 
against  the  party  on  the  wrong  side 
of  the  middle  of  the  traveled  part 
of  the  road.  In  view  of  the  great 
speed  of  which  automobiles  are  ca- 
pable and  at  which  they  are  actually 
driven,  we  think  it  not  a  difficult 
rt  A.L.R.— 43. 
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task  to  deduce  a  workable  rule.  In 
Savoy  V.  McLeod,  111  Me.  284,  48 
L.R.A.(N.S.)  971,  88  Atl.  721,  we 
laid  down  the  general  rule  touching 
the  operation  of  automobiles.  There 
we  said  that  in  the  operation  of 
street  cars  "the  court  should  estab- 
lish as  a  law  the  rule  which  prevents 
injury  or  loss  of  life  rather  than 
that  which  invites  or  even  permits 
it,"  and  that  the  same  rule  applies 
to  the  operation  of  automobiles,  "ex- 
cept that  the  degree  of  diligence 
...  is  varied  to  correspond  with  the 
diminished  danger." 

But  since  the  announcement  of 
that  opinion,  we  believe  it  to  be  a 
matter  of  common  knowledge  that 
the  operation  of  automobiles  is  not 
now  one  of  "diminished  danger." 

It  seems  to  us  that  it  is  now  ad- 
visable to  reduce  these  somewhat 
disconnected  principles  of  law  to  a 
more  specific  rule  ot  due  care,  with 
reference  to  accidents  that  are  so 
frequently  occurring  between  cars 
approaching  to  meet  at  street  cor- 
ners, and  upon  carves  in  the  road. 
It  is  difficult  to  say  which  place  has 
become  the  more  dangerous.  It  is 
a  matter  of  common  knowledge, 
however,  that  in  our  country  roads, 
located  in  the  woods  and  bordered 
by  trees,  their  course  is  so  constant- 
ly turning  to  avoid  hills,  ledges, 
marshes,  and  other  obstacles  that  it 
is  not  seldom,  but  often,  that  cars 
approaching  to  meet  at  a  street  cor- 
ner upon  a  curve  can  see  each  other 
but  a  short  distance  ahead.  This 
condition  is  recognized  by  the  Auto- 
mobile Association  of  Maine,  so  that 
it  also  becomes  a  matter  of  common 
knowledge  that  this  association  has 
wisely,  at  no  small  expense,  caused 
the  erection  of  signs  at  blind  curves 
in  the  road,  and  at  blind  street  cor- 
ners, bearing  the  warning  signal, 
"Gro  slow,"  "Danger  ahead,"  or  some 
similar  notice. 

Yet  it  is  claimed  upon  nearly 
every  trial  involving  this  class  of  ac- 
cident that  a  vehicle  of  any  kind^  in- 
cluding an  automobile,  has  a  right 
to  travel  in  any  part  of  the  way,  and 
has  a  right  to  rely  on  the  presump- 
tion that  every  approaching  car  will 
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observe  the  Speed  Laws,  and  that,  if 
it  had,  the  other  would  haye  had 
pilenly  of  time  to  have  reached  its 
own  side  of  the  road.  Now,  there  is 
no  question  that  any  kind  of  a  vehi- 
cle has  a  perfect  right  to  travel  in 
any  part  of  the  road,  so  long  as  it 
does  not  violate  the  rule  of  due  care. 
But  what  is  due  care?  What  is  the 
object  of  establishing  legal  rules  of 
duty?  Notlung  more  or  less  than  to 
discover  from  actual  experience 
what  conditions  produce  danger,  and 
then  declare  what  shall  be  done  to 
prevent  such  conditions.  It  matters 
not  whether  it  is  overspced  or  un- 
derspeed,  if  it  is  a  cause  of  acci- 
dent. It  is  to  prevent  the  causes  of 
accidents,  whatever  their  origin,  that 
rules  of  due  care  are  made.  Experi- 
ence has  demonstrated  that  acci- 
dents are  conetantiy  occurring  at 
street  comers  and  around  blind 
curves  on  the  road,  for  want  of  ob- 
servance of  proper  care  by  automo- 
bile operators.  Why,  then,  should 
not  a  rule  be  suggesteid  that  will  ob- 
viate these  dangerous  conditions? 

tn  this  class  of  cases  the  follow- 
ing deduction  is  unanswerable:  If 
each  party  driving  a  car,  fast  or 
slow,  approaching  a  street  comer,  or 
a  curve  or  bend  in  the  road,  whether 
the  comer  or  the  curve  is  blind  or 
visible,  would  keep  to  the  right 
of  the  middle  of  the  traveled  part 
of  the  road,  no  collision  could  ever 
occur.    Hence  the  rule  that  opera- 

nvhrrmr-tmtr  ***"  should  SO  drive 
in  «iir«ia«  their  cars  at  these 


places.  We  think 
this  precaution  is  reasonable,  and 
necessary  to  prevent  accident,  and 
should  be  imposed  as  a  legal  duty. 
This  rule  imposes  no  hardship,  but, 
if  observed,  will  save  life  and  limb. 
It  is  not  new.  It  is  as  old  as  the  law 
of  the  road.  It  applies  the  words  of 
the  statute,  "seasonably  turn  to  the 
right,"  t»  the  speed  of  an  automobile 
over  the  speed  of  a  horse,  precisely 
as,  before  the  aatomobiie,  it  api^ied 
them  t*  the  speed  of  a  horse  av&c 
the  speed  of  an  ox.  If  at  a  corner 
or  bend  er  on  a  straight  road  one 
car  can  see  the  other,  it  is  a  statu- 
tory duty  to  "seasonably  turn"  to 


the  right.  A  fortiori,  shotdd  it  be  a 
statutory  duty  to  so  turn  at  a  blind 
com«r  or  turn  in  the  road,  when  le- 
gally bound  to  anticipate  that  an  a^- 
proaching  car  may  at  any  moment 
appear. 

Apidying  this  rule  of  due  care  to 
the  iH'esent  situatiim,  we  are  of  the 
opinion  that  the  {dskuitiff  car  was 
guilty  of  eontribut(Hry  negligence. 
Without  deciding  that  the  inexperi- 
ence per  se  of  the  driver  made  him 
incompetent,  we  yet  strongly  feel 
that  he  lacked  that  experieice 
necessary  to  give  proper  satisfaction 
that  his  lack  of  experience  did  not 
contribute  to  the  accident.  His 
father  had  owned  this  Buiek  car  but 
devm  days.  His  experience  witii 
other  cars  before  this  taring  was, 
in  his  own  words,  "somewhere 
around  100  miles."  This  must  be  re- 
garded as  meager  experience  for  a 
boy  nineteen  years  <Ad,  to  prepare 
him  to  <4>erate  upon  the  public 
streets  that  tremendous  engine  of 
power  known  as  a  Buick  & 

But  aside  from  this  question  of 
inexperience,  it  is  apparent  from  the 
evidence  that  the  driver  of  the  plain- 
tiff's car  was  guilty  of  contributory 
negligence  in  his  failure  to  observe 
the  law  of  the  road  in  turning  his 
car  into  North  street.  The  evidence 
is  80  voluminous  that  space  will  not 
permitof  an  extended  discussion.  In 
analyzing  the  evidence,  however,  we 
do  not  overlook  the  fundamental  law 
that  makes  the  jury  the  judge  of 
all  questions  of  fact.  They  could 
have  found  many  of  the  facts,  single 
or  in  groups,  in  favor  of  the  plain- 
tiff without  the  right  of  interfer- 
ence; but  when  their  finding  is 
against  the  concurrence  of  such  a 
weight  of  evidence,  and  inoonsierterat 
with  so  many  eon-   .  • 

tradictory    circum-  tf'iV!^i:SSSa:S^ 
»tanc«8,  as  te  meet  JIIS'A-ce.' 
the  plaintiff's  con- 
t«[ition  with  proof  of  iahereHt  im- 
prebability,  such  finding  should  not 
be  permitted  to  stand. 

From  the  facts  and  circumstances 
revealed  by  the  evidence,  we  can- 
not avoid  the  amduaion  that  tilie 
plaintiff's  car  turned   into   Nortii 
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street  Mdthin  «  few  foet  of  Va.9  oar- 
vet  of  the  Dennett  idRtform;  that 
the  defendant  was  so  near,  when  he 
first  saw  the  other  car,  that  he 
thought  a  collision  ixruniaent;  that 
he  immediately  turned  to  his  left, 
the  wrontr  side,  to  avoid  the  impend- 
ing accident;  that  the  driver  of  the 
plaintiflTs  car,  inexperienced  and 
obeying  the  instinct  of  his  instruc- 
tions, immediatdy  turned  to  his 
right 

As  seen  in  the  statement  of  the 
case,   the  plaintiff  and  defendant 
were  approachhig  a  right-angle  oor- 
aer  of  two  streets,  eaeh  to  tarn  is* 
to  the  street  from  which  the  ether 
waa  coming.    Accordingly,  applying 
the  rule  to  this  particular  case,  we 
have  no  hesitancy  in  saying  that  It 
waa  the  legal  du^  of  the  defendant 
to  keep  his  right-band  side  of  the 
road   in   approaching  that  comer, 
whether  he  could  see  the  approadi 
of  the  coming  car  or  not;  uiat  it 
was  equally  the  plain  duty  of  the 
plaintiff  to  keep  his  right-lumd  «ide 
of  the  road,  whether  he  could  see 
the  approaching  car  or  not.    If  they 
could  see  each  other,  it  was  their 
duty  to  look,  and  only  an  emergency 
could  excuse  the  one  on  the  wrong 
side.     If  they  could  not  see  each 
ether,  by  reason  of  obstructions, 
then  it  was  the  legal  duty  of  each 
to  anticipate  that  the  one  car  might 
be  approaching  to  turn  that  corner 
at  the  moment  the  other   might 
reach  it;  and,  regardless  of  the  pre- 
sumption of  legal  speed,  each  should 
be  on  his  side  of  the  road,  if  he 
would  avoid  the  charge  of  contribu- 
tory nej^igence. 

This  accident  happened  on  the 
plaintiff's  side  of  the  road.  We  have 
said  that  when  an  accident  happens 
by  a-collision  of  vehicles  in  the  high- 
way the  one  on  the  wrong  side  is 
prima  facie  guilty  of  negligence,  un- 
less something  appears  from  the  na- 
ture of  the  accident  or  from  extrin- 
sic evidence,  to  overcome  such  guilt. 
It  nmy  be  rebutted  by  showing  a 
case  of  emergency,  in  which  a  party 
may  be  justified  in  taking  the  wrong 
side  of  the  road.  And  the  excep- 
tion proves  the  rule  .that  cme  cMmot 
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take  the  wreng  side  deliberately, 
wheB  it  is  his  iaty  to  turn  season- 
ably to  the  right,  whether  from  ac- 
tual observation,  sr  k^al  antic^M- 
tion  of  an  approaching  car.  Do  the 
law  and  the  evidence  rebut  the  pre- 
sumption against  the  defendant  in 
this  case?    We  think  they  do. 

In  case  of  imminent  danger,  when 
two  alternatives  are  presented,  an 
exercise  of  mtriligent  and  pnideRt 
judgment  wiB  exenae  one  from  Ute 
charge  of  negUgenee,  although  the 
course  taken  may  not  prove  to  have 
been  the  safest  or  bast,  Larrabee 
V.  Sewall,  M  Me.  876;  Skene  v.  Gra- 
ham, 114  Me.  2S»,  96  Atl.  96d.  In 
case  of  emergency,  a  swerving  of  a 
traveler  to  the  wrong  side  of  the 
road  is  not  negligence.  Skene  v. 
Graham,  supra.  A  driver  is  juati- 
.  fied  in  turning  to 
the  left  side  of  the 
road  in  order  to 
avoid  a  collision. 
Clarke  v.  Woop,  159 
App.  Div.  437, 144  N.  Y.  Supp.  695; 
McFem  v.  Gardiner,  121  Mo.  App. 
1,  97  S.  W.  972.  So  in  an  action  of 
injury  sustained  when  two  automo- 
biles oeHided  in  the  highway,  the 
plaintiff,  turning  to  the  left,  while 
acting  as  a  reasonable  man  upon  the 
honest  belief  that  he  would  thereby 
avoid  a  collision  with  defendant,  was 
"absolved  from  obeying  the  law  of 
the  road,  and  turning  to  the  right." 
Lloyd  V.  Calhoun,  78  Wash.  438, 139 
Pac.  281.  We  think  this  was  just 
what  happened.  The  emergency 
existed,  and  the  defendant  had  in- 
stantly to  choose  what  course  he 
would  pursue  to  avoid  it. 

Whether  guilty  of  contributory 
negligence  in  any  other  respect  is 
here  immaterial,  but  we  cannot  say 
that  the  conduct  of  the  def  enduit 
in  turning  to  his  left  did  not  com- 
port with  "that  degree  of  care  that 
an  ordinarily  prudent  person  might 
have  exercised  under  the  same  cii- 
cumstances."    Borders  v.  Boston  & 
M.  R.  Co.  115  Me.  _^  ^_rf., 
210,    98    Atl.    664.  T^^HSSi. 
Whatever  may  have  ■"**^- 
been  the  culpability  of  the  defend- 
ant, we  think  the  evidence  is  over- 


Digitized  by 


Google 


676 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.E. 


whelminsr  that  the  plaintiflfs  car 
was  guilty  of  contributory  negli- 
gence. 
Motion  sustained. 

HOTB. 

The  emergency  rule  as  applied  to 
automobile  driven  is  discussed  in  an 
annotation  to  Allin  ▼.  SCHVLTZ,  post, 
680.  As  there  pointed  out,  it  is  well 
settled  that  an  automobile  driver,  who, 
by  the  negligence  of  another,  is  sud- 
denly placed  in  an  emergency  and 
compelled  to  act  instantly  to  avoid 
injury,  is  not  guilty  of  negligence,  or 
contributorjr  negligence,  If  he  makes 


such  a  choice  as  a  person  of  ordinary 
prudence  placed  in  a  like  position 
would  make,  although  his  choice  is 
not  the  wisest.  As  there  stated,  how- 
ever, if  the  peril  arises  because  of 
his  own  negligence,  the  driver  cannot 
invoke  the  emergency  rule  in  his  fa- 
vor. The  decision  in  the  reported  case 
(Bragdon  v.  Keixogo,  ante,  669} 
passes  upon  negligence  of  an  automo- 
bile driver  in  acting  in  an  emergency 
created  by  another  car  which  sudden- 
ly turned  a  corner  on  the  wrong  side 
of  the  street.  This  phase  of  the  ques- 
tion will  be  found  in  subdivision  IV., 
on  page  685,  of  the  annotation  above 
referred  to. 


OORA  ALLEN,  by  Guardian  ad  Litem,  Respt., 

V. 

CHRIST  SGHULTZ  et  al.,  Appts. 

Washlnffton  Supreme  C»urt   (In  Mmnm)  —fvmte  19,  1910. 
(—  Wash.  —  181  Pac  916.) 

Negfligrenee  --  act  in  emergency  —  liability  for  injury  to  stranger. 

1.  Before  one  can  absolve  himself  from  liability  for  injury  cauaed  by 
acting  upon  emergency  to  save  himself  from  harm,  he  must  shew  that  an 
emergency  existed  which  was  brought  about  by  no  negligent  act  of  his 
own  and  that  the  resultant  injury  could  not  be  prevented  after  the  peril 
had  passed. 

[Sm  note  on  this  question  beginning  on  page  680.] 

evidence  as  to  negligence  In  the  oper- 
ation of  an  automobile  if  the  testimony 
of  both  parties  shows  it,  and  to  charge 
the  jury  accordingly,  even  though  it 


Automobile  —  street  car  crossing  — 
negligence  in  assuming  that  car  Is 
not  to  stop. 

2.  It  is  negligence  on  the  part  of  the 
driver  of  an  automobile  upon  a  street 
crossing  a  street  car  track  to  proceed 
on  the  assumption  that  an  approaching 
car  is  not  going  to  stop  at  a  regular 
stopping  place  until  it  is  too  late  to 
stop  his  automobile  to  avoid  collision 
with  the  car  or  injury  to  bystanders. 
—  operation  with  defective  brake  — 

negligence. 

8.  It  is  negligence  to  operate  upon 
the  public  streets  an  automobile  with 
brake  so  defective  that  the  car  cannot 
make  an  emergency  stop  if  necessary. 
Appeal  —  assamption  of  nonconflict  of 

evidence  —  error. 

4.  It  is  not  error  for  the  court  to  as- 
sume tiiat  there  was  no  conflict  in  the 


may  have  been  influenced  so  to  act  by 
an  inapplicable  principle  of  law. 

Negligence  —  extricating  oneself  from 
peril  —  Injury  —  liability. 

5.  One  is  liable  for  injuries  inflicted 
upon  another  by  extricating  himself 
from  a  perilous  situation  in  which  he 
had  placed  himself  by  his  own  negli- 
gence. 

[See  20  R.  C.  L.  29.] 

Trial  —  jnry  —  extent  of  Injury. 

6.  The  question  whether  injuries 
inflicted  by  negligence  are  substantial 
or  nominal  is  for  the  jury,  upon  con- 
flicting evidence. 

[See  8  R.  C.  L.  666.] 
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Pleading  —  waiver  •!  fsihire  to  traiT- 

erse. 

7.  Trial  of  a  case  on  the  merits, 
without  contention  that  any  traverS- 
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able  allegations  in  tiie  pleadings  had 
been  admitted  waives  any  failure  to 
deny  aflkmative  allegations  in  the  an- 
swer. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Spokane  County  (Hum,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  Injuries  alleged  to  have  been  caused  by 
defendants'  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  L.  Americas  and  F.  C     avenue  in  the  city  named.     How- 


Highsmith,  for  appellants 

Being  in  imminent  danger,  an  emer> 
gency  was  presented,  and  whether, 
onder  this  emergency,  the  defendants 
acted  with  due  prudence,  is  a  question 
of  fact  for  the  jury. 

Sheffield  V.  Union  Oil  Co.  82  Wash. 
388, 144  Pac.  529;  Johnson  v.  Heitmao, 
88  Wash.  598, 163  Pac.  331 ;  Segerstrom 
V.  Lawrence,  64  Wash.  247,  116  Pac 
876. 

The  verdict  was  excessive  under  any 
phase  of  the  evidence. 

See  Mickelson  v.  Fischer,  SI  Wash. 
429,  142  Pac  1160. 

Messrs.  Lo—y  it  N«wt«n  for  re- 
spondent. 

Fallerton,  J.,  delivered  the  «piniom 
of  the  court: 

The  respondent,  Cora  Allen,  while 
alighting  from  a  street  car  on  one 
of  the  streets  of  the  city  of  Spokane;, 
was  struck  and  injured  by  an  auto- 
mobile owned  by  the  appellant 
Christ  Schultz,  and  driven  by  the 
appellant  Jake  Schultz.  She  brought 
this  action  to  recover  for  the  in- 
juries received,  averring  in  her  com- 
plaint that  the  accident  was  the 
result  of  negligence  on  the  part  of 
the  driver  of  the  automobile.  Neg- 
ligence was  denied  in  the  answer  of 
the  appellants,  and  a  trial  had  on 
the  issues  thus  framed,  which  re- 
sulted In  a  verdict  and  judgment  in 
favor  of  the  respondent.  On  their 
appeal  the  appellants  assign  that 
the  court  erred  in  its  instructions  to 
the  jury,  erred  in  refusing  to  grant 
their  motion  for  a  new  trial,  and 
erred  in  entering  judgment  against 
flie  appellant  Christ  Schultz. 

There  are  certain  facts,  surround- 
iag  the  transaction  which  are  undis* 
puted.  The  accident  causing  idbs  in- 
jury occurred  at  the  intersection 
of    Howard    street    and    Augusts 


ard  street  at  this  place  extends 
north  and  south,  is  60  feet  in  width,' 
and  has  upon  it  a  double  street  car 
track  upon  which  is  operated  the 
street  cars  of  the  Washington  Wa- 
ter Power  Company.  Augusta  ave- 
nue is  30  feet  wide  and  crosses 
Howard  street  at  a  right  angle.  On 
the  square  adjoining  Howard  street 
on  the  east  and  Augusta  avenue  on 
the  north  is  a  high  school  building 
in  which  the  respondent  was  a  stu- 
dent. The  street  intersection  is  a 
usual  stopping  place  for  the  cars  of 
the  street  car  company  named,  and 
is  the  usual  alighting  place  for  stu- 
dents of  the  high  school  who  use  the 
cars  as  a  means  of  transportation  to 
the  school.  On  tiie  morning  of  the 
accident,  the  respondent,  with  other 
students  of  the  high  school,  came  in 
on  a  car  from  the  north.  TTie  car 
stopped  at  the  intersection  of  the 
streets,  and  one  of  the  high  school 
students  got  off.  The  respondent 
followed,  getting  off  the  ear  back- 
wards, and  was  struck  by  the  fen- 
der of  the  appellant's  automobile 
just  as  she  had  reached  the  ground 
and  while  she  was  still  holding  to  a 
stanchion  on  the  side  of  the  ear 
steps.  She  was  knocked  down  by 
the  car  which  passed  on  to  her  left, 
colliding  before  stopping  with  an 
automobile  truck  which  stood  some 
distance  back  of  the  end  of  the 
street  car. 

The  aut<miobile  approached  the 
street  car  from  the  west  cemiiig 
along  Augusta  avenue,  which  has  a 
downgrade  at  that  place.  It  was 
traveling  near  the  center  or  to  the 
right  of  the  center  of  the  avenue, 
and,  instead  of  turning  to  the  right 
toward  the  front  of  the  street  car. 
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turned  to  the  left  is  an  effort  to 
pass  the  car  at  its  rear  end.  "Rie 
principal  dispute  in  the  evidence 
is  over  the  speed  of  the  automobile 
when  it  approached  and  attempted 
to  go  behind  the  street  car,  and  the 
necessity  for  its  turning  in  that  di- 
rection. 

The  respondent's  witnesses  testi- 
fied that  the  automobile  approached 
the  street  car  at  a  rather  high  rate 
((f  speed,  and  was  traveling  at  from 
u  to  20  miles  per  hour  when  it 
stmiok  the  girl.  They  also  testified 
that  the  street  car  on  stopping  at 
tte  rtreet  intersection  protruded 
into  Augusta  avenue  about  one 
fourth  of  the  distance  across  it,  and 
tiiat  ttiere  was  nothing  to  prevent 
dte  automobOe  from  passmg  the 
street  car  at  the  front  or  from  turn- 
ing to  the  right  and  passing  down 
the  street  on  the  right-hand  side  of 
the  street. 

.  The  driver  of  lAe  automobile  tes- 
tified, and  in  this  he  is  corroborated 
by  the  two  persons  riding  in  the 
car  with  him,  that  the  automobile 
approached  the  car  at  a  slow  rate 
of  speed  and  was  going  no  faster 
than  4  miles  an  hour  when  it  turned 
to  the  left  to  pass  the  car.  He  fur- 
ther testified  that  the  street  car 
extended,  wh^i  it  stopped,  almost, 
if  not  quite,  across  Augusta  avenue, 
and  that  he  was  prevented  from 
turning  to  tiie  ris^t  because  of  an 
automobile  which  stood  in  Howard 
street  near  Uie  front  end  of  tiie 
street  car  at  tiie  south  side  of  Au- 
gusta avenue.  He  further  testified 
that  the  street  car  approached  the 
street  intersection  rapidly,  so  rapid- 
ly in  fact  that  he  thought  it  was 
going  through  without  stopping, 
and  that  he  thought  because  of  that 
fact  that  he  could  slack  up  and  go 
behind  it,  and  that  he  was  within 
about  8  feet  of  it  when  it  actually 
stopped.  In  explanation  of  the  fact 
tluit  he  did  not  stop  the  automobile 
before  striking  the  respondent,  he 
testified  that  the  brakes  were  not 
in  good  condition,  being  too  loose  to 
furnish  sufficient  pressure  on  the 
brake  drums  to  stop  the  automobile. 


He  also  testified  ihat,  after  the 
street  car  stopped,  a  passenger,  a 
high  school  girl,  got  off  the  car 
ahead  of  the  respondent,  and  that 
the  respondent  got  off  the  car  back- 
wards. It  was  shown  without  dis- 
pute that  the  respoiuient  had  been 
a  cripple  for  many  years,  compelled 
to  wear  a  metal  anlde  brace — a  fact 
which  possibly  explains  her  manner 
of  alighting  n-om  the  car. 

The  court  instructed  the  jury  that 
by  the  undisputed  evidence  the 
driver  of  the  automobile  was,  at  the 
time  of  the  accident,  driving  the 
autmnobile  on  the  left-hand  aide  of 
the  street,  contrary  to  the  ordi- 
nances of  the  city  of  Spokane,  and 
that  such  an  act  constitutes  negli- 
gence on  the  part  of  the  driver,  and 
that  such  negligence  is  imputed  as  a 
matter  of  law  to  the  owner  of  the 
automobile ;  further  instructing  the 
jury  that  the  only  question  for  them 
to  determine  was  the  amount  of 
damage,  if  any,  the  re^wndoit  sus- 
tained by  being  struck  by  the  auto- 
mobile. 

It  is  upon  these  instructions  that 
the  appellants  assign  error.  It  is 
not  contended  that  the  driver  of  the 
automobile  was  not  driving  upon  the 
left-hand  side  of  the  street  when  t^e 
accident  occurred,  nor  is  it  contend- 
ed that  to  so  drive  is  not  contrary 
to  the  city  ordinance ;  but  it  is  con- 
tended that  negligence  does  not 
necessarily  follow  from  these  condi- 
tions, that  a  driver  of  an  automo- 
bile may,  under  some  circumstances, 
drive  upon  the  left-hand  side  of  the 
street  without  being  guilty  of  neg- 
ligence, and  whether  it  is  negli- 
gence so  to  do  in  any  particular  case 
must  depend  upon  the  facts  of  such 
case.  It  is  contended  further  that 
in  the  present  case  the  facts  show 
an  excuse  for  the  driver's  action; 
it  is  said  t^t  when  the  street  ear 
did  not  pass  on  as  he  anticipated, 
but  stoi^ed  in  such  a  position  that 
he  could  neither  go  forward  nor 
turn  to  the  right,  he  was  confronted 
with  an  emergency,  and  whether  he 
acted  with  due  prudence  in  his.  ef- 
fort to  escape  therefrom  was  a  ques- 


Digitized  by 


Google 


ALLKN  V. 

{ WOMk.    , 

tion  of  fact  <«r  tbe  juiy,  not  one 
of  law  for  the  court. 

It  is  probably  the  genend  role 
tbat  one  confronted  witii  a  sudden 
peril  not  arising  from  any  fault  of 
his  own  may,  to  avoid  bodily  harm 
to  himself,  act  in  the  way  the  emer- 
gency aeens  to  require  without  be- 
infr  guiltgr  •!  negligence,  even 
though  in  oo  acting  he  injures  an- 
other who  in  BO  way  contributed  to 
the  condition  oreotin^:  the  periL 
This  seems  to  be  the  holding  in  the 
case  of  DoBfthve  v.  Kelly,  181  Pa.  93, 
59  Am.  St.  Rep.  632,  37  Atl.  186,  2 
Am.  Nog.  Rep.  229,  and  is  perhaps 
tile  coroTlairy  of  the  rule  illustrated 
by  the  two  shipwrecked  mariners  on 
the  phmk.  The  act,  however,  is  not 
one  which  the  law  commends,  and, 
before  it  will  be  given  application,  tt 
must  be  clear  that  an  emergency 
existed,  that  it  wm  hroiw^t  about 
by  no  negligent  act 
of  the  person  in  the 
perilous  situation, 
and  that  the  result- 
ant injury  to  the 
second  person  could  not  be  prevent- 
ed after  the  peril  had  passed.  Here 
it  is  clear  by  tbe  testimony  of  tbe 
driver  of  the  automobile  that  he  does 
not  come  within  the  rule.  He  had 
abundant  time,  according  to  his  own 
testimony,  to  have  stopped  the  auto- 
mobile before  he  reached  the  place 
of  peril,  had  he  not  been  mistaken 
in  assuming  the  street  car  was  not 
going  to  8to^.  But  this  was  a  usual 
atoM>ing.  place  for  street  cars,  and 
it  wiBs  negligence  for  him  to  assume 
tiiat  it  was  not  going  to  stop  in  this 
instance.  Again,  after  he  had 
turned  and  avoided 
^.'^T^^SV^;.-  the  peril,  he  had 
'■»-»•»"«•■«•  abundant  time,  at 
to  mvt  to  mto0.  tuc  speed  he  was 
traveling,  to  have 
stopped  the  automobile  before  strik- 
ing the  respondent,  had  the  brakes 
on  the  automobile  been  in  proper 
condition.  One  who  operates  on  the 
streets  of  a  city  such  a  dangerous 
instrumentdity  as  an  automobile  is 
bound  to  take  notice  that  he  may 
be  called  upon  to  make  emergency 
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stqM,  and  it  Is  negligence  on  his 
part  not  to  keep  the  _„„.,..«„.  «„fc 

automomle    m   such    «efeetlire  krake 

eondition  that  such  —«"*••«•• 
stops  are  possible. 

We  have  then  a  candJtioa  of  the 
record  in  which  the  testimony  of 
both  the  rei|>en<teBt  and  the  appel- 
lants show  negliffsnoe.  It  wa«  not, 
therefore,  error  on  the  part  of  the 
court  to  assume  that  , 

there  was  no  con-  US^lS^J^t 
flict  in  the  evidence  ^fuumJe^liVoi. 
on  the  question  of 
negligence,  and  to  charge  the  jury 
accordingly,  even  though  the  court 
may  have  been  influenced  to  so  act 
from  an  inapplicable  principle  of 
law. 

The  case  of  Sheffield  v.  Union  Oil 
Co.  82  Wash.  386,  144  Pac.  629,  re- 
lied upon  by  the  appellants,  is  not 
contrary  to  the  principle  we  here 
announce.  It  does  not  present  the 
question  now  involved.  The  ques- 
tion there  was  one  of  contributory 
negligence.  The  injured  party  was 
placed  in  a  position  of  peril  by  the 
negligence  of  another,  and  the  evi- 
dence was  conflicting  on  the  question 
whether  he  acted  negligently  or  with 
due  prudence  in  his  endeavor  to , 
escape  from  the  peril,  and  hence 
presented  a  question  for  the  deter- 
mination of  the  jury.  The  case  be- 
fore us  presents  a  cUfferent  state  of 
facts,  and  the  evidence  is  also  with- 
out conflict.  Here  the  i^pellant,  to 
avoid  injury  to  himself,  ran  down 
and  injured  another.  The  cause  of 
his  being  placed  in  the  perilous 
situation  and  his 
acts  in  extricating  J^fitelSt" «-- _ 

-  .  !•       j.i_         £  extricating   one- 

himself  therefrom  •«!«  from  per»- 
are  disclosed 
his  own  testimony. 
Since  the  testimony  shows  conclu- 
sively that  he  was  guilty  of  negli- 
gence, there  was  no  question  for  the 
jury. 

The  daim  of  error  under  the 
second  assignment  is  that  the  verdict 
is  excessive.  The  jury  allowed  a 
recovery  of  $1,500,  and  it  is  con- 
tended that  the  injuries  shown  were 
only  nominal,  wMle  the  verdict  is 
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substantial  But  to  reach  this  con- 
Tri»i-i«rr—  elusion  we  must  di»- 
«x(ent  of  la.  regard  the  evidence 
*"^'  of   the    respondent 

and  adopt  that  of  the  appellants. 
This  was  the  province  of  Uie  jury, 
not  ours. 

A  final  contention  is  that  the  plea 
of  contributory  negligence"  in  the 
answer  of  the  appellant  Christ 
Schultz  stands  undenied,  and  must 
be  taken  as  true,  and,  so  taking  it, 
no  recovery  can  be  had  aa  against 
him.  But  the  answer  appearing  in 
the  record  transmitted  to  this  court 
was  filed  subsequent  to  the  trial  of 
the  case  before  the  jury,  and,  were 
the  question  open  to  the  appellant, 
it  may  be  doubtful  if  the  record  is 


aufScient  to  invoke  the  rule.    The 
case,    however,,  waa   tried   <m    its 
merits  aa  if  an  issue  had  been  for- 
mally joined,  without  contention  on 
the  part  of  either  side  that  any 
traversable  allegation  of  the  plead- 
ings had  been  admitted.    The  failure 
to  deny  was  there-  ^^^^^ 
fore  waived  by  want  waiTer  of  f»ii- 
of  timely  objection.  ""  **  *~^*'*-- 
Kelly  v.  Lum,  76  Wash.  135,   49 
L.R.A.(N.S.)    1161,  134  Pac.  819; 
Yeisley  v.  Smith,  82  Wash.  693,  144 
Pac.  918. 
The  judgment  is  affirmed. 

Holcomb,  Ch.  J.,  and  Bfovnt, 
Mitchell,  .Parker,  Tolman,  Mackin- 
tosh, and  Main,  JJ.,  concur. 

Petition  for  rehearing  deniad. 


ANNOTATION. 

'^Emergency  mU"  as  applied  to  automobfle  driven. 


I.  General  rules.  680. 
II.  Accidents  near  street  cars,  681. 
III.  Accidents  at  railroad  crossings: 

a.  Where  driver  attempts  to 

ahead  of  train,  681. 

b.  Where  driver  partly  over  track 

reverses,  688. 
e.  Where  driver  stalls  engine  on 
track,  683. 

I.  Oeneral  rules. 

It  is  well  settled  that  an  automobile 
driver,  who  by  the  negligence  of  an- 
other and  not  by  his  own  negligence  is 
suddenly  placed  in  an  emergency  and 
compelled  to  act  instantly  to  avoid  a 
collision  or  injury,  is  not  guilty  of  neg- 
ligence if  he  makes  such  a  choice  as  a 
person  of  ordinary  prudence  placed  in 
such  a  position  might  make,  even 
though  he  did  not  make  the  wisest 
choice.  Carpenter  v.  Campbell  Auto- 
mobile Co.  (1913)  169  Iowa,  62,  140 
N.  W.  226,  4  N.  C.  C.  A.  1;  Bbaodon  t. 
Kellogo  (reported  herewith)  ante, 
669;  Wilson  v.  Johnson  (1917)  195 
Mich.  94,  161  N.  W.  924;  ALLEN  v. 
Schultz  (reported  herewith)  ante, 
676;  Parkas  v.  Lindenmann  (1915) 
161  Wis.  101,  161  N.  W.  787. 

Nor,  if  he  so  acts  under  these  cir- 
cumstances, is  he  guilty  of  contribu- 
tory negligence. 


IIL-^ontiniMd. 

d.  Altematave  of  jumping 

remaining  in  car,  683. 
•.  Where  car  shut  on  crossing  by 

closing  of  gates,  684. 

IV.  Accidents    at    street    intersections, 

685. 
y.  Where   avtomobile   driven   on   side- 
walk to  aveid  other  vAide,  689. 

United  States.  —  Lehigh  Valley  B. 
Oo.  V.  Kilmer  (1916)  146  C.  C.  A.  514, 
281  Fed.  628,  writ  of  certiorari  denied 
in  (1916)  242  U.  S.  627,  61  L.  ed.  535, 
37  Sup.  Ct.  Rep.  18. 

Alabama. — Central  of  Greorgia  R.  Co. 

V.  Faust  (1919)  —  Ala.  App.  — ,  82 
So.  86,  writ  of  eei-tiorari  denied  in 
(1919)  —  Ala.  — ,  82  So.  845. 

California. — ^Lininger  v.  San  Fran- 
cisco V.  &  N.  Valley  R.  Co.  (1912)  18 
Cal.  App.  411,  123  Pac.  235. 

Georgia. — Atlantic  Coast  Line  B.  Oo. 
V.  Daniels  (1910)  8  Ga.  App.  775,  70 
S.  E.  208. 

Indiana. — Mayer  v.  Mellette  (1916) 
—  Ind.  App.  — ,  114  N.  E.  241. 

Iowa.— Pilgrim  V.  Brown  (1914)  168 
Iowa,  177,  150  N.  W.  L 

MissourL— Swigart  v.  Lusk  (1917) 
196  Mo.  App.  471,  192  S.  W.  138. 

New  Jersey. — Dickinson  v.  Erie  R_ 
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Go.  (1911)  81  N.  J.  U  46^  87  L.£JL 
(N.S.)  l&O,  81  Atl.  104. 

North  CaroUiub^-Browii  T.  Atlantic 
Coast  Line  R.  Co.  (1916)  171  N.  C.  266, 
88  S.  E.  829. 

PeiuiBylTaniai — ^Wingert  t.  Philadel- 
phia &  R.  B.  Co.  (1918)  262  Pa.  21,  104 
Atl.  859. 

But  where  the  situation  of  peril 
arises  because  of  the  driver's  own  ntg- 
ligence,  it  is  held  that  the  emergeacy 
rule  cannot  be  invoked  in  his  behalf. 
Carpenter  v.  Campbell  Automobile  Co. 
(1913)  169  Iowa,  62,  140  N.  W.  226, 
4  N.  C.  C.  A.  1;  Fogsr  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1916)  223  Mass. 
444,  111  N.  E.  960;  Wilson  v.  John- 
son (1917)  195  Mich.  94, 161  N.  W.  94; 
AUiEN  V.  SCHULTZ  (reported  herewith) 
ante,  676;  Ballard  ▼.  Collins  (1911) 
63  Wash.  493,  116  Pac.  1050. 

//.  Aeetdenta  near  street  ears. 

It  will  be  observed  that  in  Allen 
V.  SCHULTZ  (reported  herewith)  ante, 
676,  it  was  held  negligence  on  the 
part  of  the  driver  of  an  automobile 
upon  a  street  crossing  a  car  track  to 
proceed  on  the  assumption  that  an  ap- 
proaching car  was  not  going  to  stop 
at  a  regular  stopping  place  until  it 
was  too  late  to  stop  his  automobile  and 
avoid  a  collision  with  one  alighting 
from  the  car,  and  that  the  driver 
could  not,  therefore,  invoke  the  emer- 
gency rale  to  relieve  him  from  liabil- 
ity. 

And  in  Ballard  v.  Collins  (1911)  68 
Wash.  498,  116  Pac.  1050,  where  the 
driver  of  an  aat<Hnobile,  instead  of 
waiting  for  a  street  car  which  he  had 
been  following,  and  which  had  stopped 
to  take  on  passengers,  to  proceed, 
turned  to  the  left  onto  the  track  for 
traffic  in  the  opposite  direction,  and 
when  he  had  driven  on  that  track, 
believing  that- he  had  not  time  to  pass 
between  the  standing  car  and  another 
which  he  heard  approaching,  or  to  get 
behind  the  standing  car,  passed  onto 
the  left  hand  or  wrong  side  of  the 
street  and  collided  with  the  plaintiff 
aatemobile  coming  in  the  opposite 
direction — it  was  held  that  he  eonld 
not  invoke  the  emergency  rule,  and 
argue  that  to  avoid  the  approaching 
car  he  was  justified  in  putting  his 
antomobile  on  the  left  side  of  the 


street,  the  vice  of  such  argument  being 
that  tiie  proximate  cause  of  the  acci- 
dent was  his  negligence  in  turning  to 
the  left  of  the  standing  car. 

In  Lininger  v.  San  Francisco,  V.  & 
N.  Valley  R.  Co.  (1912)  18  CaL  App. 
411,  123  Pac.  286,  where  a  guest  who 
was  riding  in  an  automobile  was  in- 
jured in  a  collision  between  the  ma- 
chine and  an  electric  car,  and  the 
driver  of  the  automobile  testified  that 
he  approached  the  crossing  where  tihe 
accident  occurred  at  a  speed  of  8  or 
10  miles  an  hour,  did  not  hear  any  bell 
or  see  the  car  until  he  was  25  or  30 
feet  from  the  track,  and  that  he  did 
not  think  he  could  stop  and  therefore 
put  on  speed  to  get  across  in  front 
of  the  car,  the  court  stated  that,  leing 
pat  in  sudden  peril  without  having 
safScient  time  to  consider  all  of  the 
circumstances,  the  driver  was  excasa- 
ble  for  omitting  some  precautions,  or 
making  an  immediate  choice  under  the 
disturbing  influence,  although  if  his 
mind  had  been  clear  he  ought  to  have 
done  otherwise  than  he  did.  The  neg- 
ligence of  the  driver  of  the  automobile 
was  held  in  any  event  not  imputable 
to  the  guest,  who  was  taking  no  part 
in  the  operation  of  the  car. 

In  Hoff  V.  Los  Angeles  Pacific  Co. 
(1910)  168  CaL  596,  112  Pac.  58,  the  , 
question  of  contributory  negligence  on 
the  part  of  the  driver  of  an  automobile 
was  held  for  the  jury,  where  there 
was  evidence  that  he  approached  a 
street  railway  track  at  a  speed  of  from 
5  to  6  miles  an  hour,  and  when  about 
SO  feet  from  the  track  looked  to  the 
west  160  feet  and  saw  no  car,  that 
he  looked  to  the  east,  and  again  looked 
to  the  west  and  saw  a  car  approaching 
some  100  or  126  feet  away,  and  that, 
being  6  or  8  feet  from  the  track,  he 
immediately  increased  his  speed  in  an 
endeavor  to  get  over  the  track,  but 
that  his  machine  was  struck  by  the 
car,  which  was  exceeding  the  speed 
limit. 

in.  Aeetdeitts  at  raOroad  erosatngs. 

a.  Where  driver  attemnfts  te  eress  etteaA 
of  trubn. 

Numerous  cases  involving  the  emer- 
gency rule  as  applied  to  automobile 
drivers  have  arisen  out  of  accidents  at 
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railroad  crossings  iB  which  Hke  driver 
sought  to  avoid  a  charge  of  contrlba- 
tory  negligence  on  the  ground  that 
through  the  defendant's  nes^igence  be 
was  placed  in  a  position  of  peril  and 
danger,  by  reason  of  which  he  was 
not  required  to  take  the  wisest  course, 
but  was  excusable  if  the  courise  taken 
by  him  was  one  which  a  person  of 
ordinary  prudence  would  have  taken 
under  the  circumstances. 

In  some  of  these,  the  driver,  after 
seeing  the  approaching  train,  attempt- 
ed to  cross  ahead  of  it. 

In  Swigart  y.  hatk  (1917)  196  Mo. 
App.  471,  192  S.  W.  138,  the  evidence 
was  held  to  justify  a  finding  that  the 
plaintiff,  who  was  ma  into  by  a  train 
at  a  iailroad  crossing,  exercised  prop- 
er care  in  looking  and  listening  for 
trains  and  that  he  used  proper  care 
to  avoid  the  train  after  discovering  it, 
there  being  evidence  that  he  looked 
down  the  track  as  soon  as  possible, 
and  that,  when  he  first  saw  the  fast- 
coming  train  which  struck  him,  he 
was  20  or  25  feet  from  the  track,  that 
he  then  shut  off  the  power,  applied  the 
foot  brake,  and  lowered  his  speed  in 
going  the  next  10  or  16  feet  to  about 
5  miles  an  hour;  that  he  was  much 
excited,  and  that,  fearing  that  he 
would  stop  on  or  too  near  the  track  or 
run  into  liie  train,  he  then  pat  his  car 
into  low  speed  and  undertook  to  cross 
in  front  of  the  oncoming  train,  which 
he  nearly  succeeded  in  doing.  The 
court  in  this  ease  said:  "It  is  prob- 
able that  had  plaintiff  not  changed  his 
mind  about  stopping  he  could  have 
done  so  before  he  reached  the  track, 
but  we  do  not  understand  defendant 
to  controvert  the  fact  that  he  was  then 
acting  under  excitement  and  peril,  and 
that  the  law  does  not  require  one  un- 
der such  circumstances  to  do,  at  his 
peril,  the  thing  which  afterwards  ap- 
pears to  have  been  the  safest.  .  .  . 
This  principle  is  especially  applicable 
where  defendant  has,  by  its  neglect 
of  duty  and  failure  t»  give  timely 
warning,  lulled  plaintiff  into  a  sense 
of  security  and  tvought  him  unawares 
into  the  peril  from  which  he  seeks  to 
extricate  himeelf.  ...  It  must  also 
be  kept  in  mind  that  from  the  time 
plaintiff  first   saw   the  train,   being 


thMi  only  a6>  to  25  feet  from  the  cross- 
ing and  the  train  only  ISO  fee  180  feet 
tiierefrem;  only  three  er  four  seconds 
elapsed  till  tlie  eelliirion.  This  is  a 
very  short  time  within  which  to  act, 
especially  in  excitement,  and  what  has 
been  said  in  favor  of  railroad  en- 
gineers and  other  trainmen,  in  not 
reqoiring  them  to  act  instantly  and 
with  absolute  precision  and  accuracy 
in  averting  a  suddenly  discovered  per- 
il, is  equally  applicable  to  the  driver 
of  an  automobile,  and  we  refer,  with- 
out r^eating  suae,  to  what  we  said 
in  Underwood  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  (1914)  182  Mo.  App.  252,  168 
S.  W.  803,  and  the  cases  there  quoted 
from.  We  think  it  clear  that  a  court 
should  not  say  as  a  matter  of  law  that 
plaintiff  was  guilty  o<  negligence  in 
failing  to  use  due  care  in  discovering 
the  coming  train,  or  in  trying  to  avert 
a  collision  after  its  discovery." 

And  in  Lehigh  Valley  E.  Co.  v.  Kil- 
mer (1916)  145  C.  C.  A.  514,  231  Fed. 
628,  writ  of  certiorari  denied  in  (1916) 
242  U.  &  627,  61  L.  ed.  535,  37  Sup.  (}t 
Rep.  13,  where  there  was  evidence 
that,  although  the  plaintiff  stopped, 
looked  and  listened,  he  did  not  see  or 
hear  the  engine  until  his  automobile 
was  on  the  track,  and  he  then  opened 
up  the  throttle  and  attempted  to  cross, 
the  court  stated  that  what  he  did  after 
he  got  upon  the  track  was  not  a  matter 
of  controlling  importance;  that  in 
flvch  a  case,  where  one  suddenly  finds 
himself  put  in  peril,  he  is  excusable 
if  he  makes  an  unwise  deeision  as  t» 
what  he  should  do,  aad  further  said: 
"The  rule  on  tiiis  phase  of  the  matter 
is  correctly  laid  down  in  Sheamum  * 
Redfield  on  Negligence,  Ml  «ri.  vol.  1, 
i  85a,  where  it  is  said:  •  If  oBe  is 
plaeed  by  the  negligence  of  aiMther  in 
SBCh  a  position  that  he  is  csmpelled, 
to  choose  instantiy,  in  the  faee  of 
grave  aad  mppaxtaoA  peril,  between  twe 
hsserds,  and  he  nadces  sach  a  choiee 
•s  a  person  of  ordinary  prudence 
placed  in  such  a  position  mi|^  make, 
the  fact  that  if  he  had  chosen  tke  otter 
hasard  he  would  have  escaped  iajaiy 
is  of  BO  importance.  Even  if  ttt  W- 
wilderment  ha  runs  directly  Into  the 
very  danger  which  he  fears  he  is  not 
at    fault.     The    confusion    of   mind 
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eaased  by  sach  iMffUsenc*  is  part  of 
the  injuiy  inflicted  by  the  neii^iaent 
penoit,  and  he  must  bear  ita  cosse- 
Quenees* 

k.  Where  OHver  tMHIy  over  traele 


It  has  been  held  that  the  qnestion  of 
contributory  negligence  on  the  part 
of  the  driver  of  an  automobile  is  for 
the  jury  where,  after  stopping  and 
looking,  he  backed  onto  a  railroad 
track  when  he  saw  a  train  approach- 
ing, and  instead  of  continuing  to  back 
he  reversed  and  tried  to  get  off  of  the 
track  by  going  ahead.  Wingert  v. 
Philadelphia  &  B.  R.  Co.  (1918)  162 
Pa.  21, 104  Atl.  859.  The  court  stated 
that  while  it  might  be  that  had  the 
plaintiff  continued  backing  his  car 
after  he  saw  the  train  approaching, 
instead  of  stopping  to  reverse  and  pro- 
ceed in  the  «|>poBite  direetion,  tlie  acci- 
dent might  have  bees  avoided,  yet  he 
was  eonfronted  witii  a  sudden  emer- 
gency aad  oonld  not  be  held  reqwnsl- 
ble  for  failnre  to  exercise  the  best 
jndipaaent. 

e.  Where  driver  gtalle  engine  on  track. 

It  has  been  held  that  where  the  driv- 
er of  an  automobile  approaching  a 
crossing,  when  he  reaches  a  poiat 
where  the  view  of  the  tracks  is  unob- 
structed, kses  his  presenoe  of  muid 
beeanse  of  the  prwximity  of  a  traia 
approaching  at  a  high  rate  of  apaed, 
without  tiie  statatery  sigaal,  amd  mm- 
swiaently  loses  s— tool  «C  kSe  laMhiae, 
by  reason  of  wUA  it  beocnes  stalled 
«B  the  track,  he  cannot  be  charged 
with  eentribiitory  negUgenee  beeanse 
«f  a  faihnre  ta  exercise  proper  jodg- 
■sent.  Central  of  Georgia  R.  Co.  v. 
Faust  (1919)  —  Ala.  App.  — ,  88  So. 
M,  writ  of  certiorari  denied  in  (1919) 
—  AhL  — ,  82  So.  845. 

And  in  Brown  ▼.  Allantie  Goaat  line 

R.  Co.  (1916)  171  N.  a  aee,  88  s.  e. 

829,  flie  qnertien  whether  the  plahitifl 
whose  automobile  was  struck  at  a  rail- 
road crossing  acted  with  orcHnary 
pmdeaea  under  the  circumstances  was 
for  the  jury,  upon  his  testimony  that 
he  could  not  see  tb«  train  until  he  got 
upon  tte  traek,.as  his  view  was  ob- 
structed by  the  defendant's  cars  on  an- 
other trsck,  and  that  no  signal  of  the 


approaching  train  was  given,  so  that 
he  could  neither  hear  nor  see,  that 
he  could  have  crossed  safely  had  it 
net  been  for  another  vehicle  which 
was  coming  ever  the  track  in  the  oppo- 
site direction,  and  that  in  backing  his 
automobile  to  avoid  a  collisioB  with 
that  vehicle  he  was  caught  on  the 
track  and  could  not  move  his  car,  as 
hia  engine  was  stopped;  there  being 
further  evidence  that  he  did  the  best 
that  he  could  in  the  presence  of  the 
impending  danger,  with  his  way 
blocked  and  his  engine  stopped,  and 
the  train  approaehiag  on  the  sMne 
track.  The  court  said:  "If  without 
fault  he  went  upon  the  track  and  was 
then  confronted  suddenly  by  a  yreve 
peril,  and  exercised  such  car*  as  a 
man  ef  ordinary  prudence  and  pres- 
ence of  mind  would  have  used  und«^ 
the  same  circnmstances,  negligence 
will  not  be  imi>uted  to  him,  and  the 
court  so  charged  the  jury.  Not  hav- 
ing bought  the  danger  upon  himself, 
or,  if  he  did,  the  defendant  having  a 
fair  opportunity  to  prevent  the  injury, 
he  was  not  required  to  act  wisely  or 
discreetly,  but  only  with  such  eare 
and  jud^ent  as  would  be  expected  of 
a  man  of  ordinary  prudence  in  a  like 
situation.  He  testified  that  he  could 
not  go  forward  safely,  as  another  ve- 
hicle was  in  his  way,  and  he  backed, 
hoping  to  clear  the  track  in  another 
direction,  but  failed  to  do  so,  owing  to 
Me  stoppage  ef  his  car.  There  was 
no  ^rt  between'  the  rails,  and  the 
A-ont  wheels  struck  the  rail  and 
stepped  the  engine.  He  then  ealTed  to 
the  engineer  and  attempted  to  Jump 
over  the  back  seat  of  the  car,  when 
he  was  stricken  by  the  engine.  Wheth- 
er he  acted  with  ordinary  prudence 
under  the  circumstances  was  a  ques- 
tion for  the  jury,  it  not  being  so  clear 
that  he  did  not  as  to  make  It  a  qnestion 
of  law." 

a.  Alternative  of  fttrnflna  from  or  re- 
matning  4n  oar. 

It  has  been  held  that  where  the  driv- 
er of  an  avtonobile  is  placed  in  a  sud- 
den peril  at  a  railroad  crossing  by 
reason  of  Hbe  railroad  employees'  fail- 
ure to  give  proper  signals,  and  with- 
out his  fauH,  his  failure  to  stop  his 
automobile  instead  of  jumping  cannot 
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be  said  to  be  neglitrence  as  a  matter 
of  law.  Dickinson  v.  Erie  R.  Co. 
(1811)  81  N.  J.  L.  464,  87  L.R.A.(N.S.) 
160,  81  Atl.  104.  The  court  in  this 
case  said:  "Where  a  traveler,  without 
any  fault  on  his  part,  is  placed  in  a 
position  of  imminent  peril  at  a  cross- 
ing, the  law  will  not  hold  him  guilty 
of  such  negligence  as  to  defeat  his 
recovery  if  he  does  not  select  the  very 
wisest  course,  and  an  honest  mistake 
of  judgment  in  such  a  sudden  emer- 
gency will  not  of  itself  constitute  con- 
tributory negligence,  although  another 
course  might  have  been  better  and 
safer;  and  this  rule  is  especially  ap- 
plicable where  the  person  is  placed  in 
such  perilous  position  by  reason  of  the 
railroad  company's  negligence,  as  in 
failing  to  give  the  proper  signals.  All 
that  is  required  of  a  person  in  such 
an  emergency  is  that  he  act  with  ordi- 
nary care  under  the  circumstances,  it 
being  for  the  jury  to  determine  wheth- 
er such  an  emergency  existed,  and 
whether  the  traveler  acted  with  due 
care.  Weston  v.  Pennsylvania  R.  Co. 
(1907)  74  N.  J.  L.  484,  65  Atl.  1016, 
and  cases  there  cited.  In  the  case  at 
bar  the  plaintiff  was  confronted  by  a 
sudden  peril,  without  any  fault  upon 
his  part,  and  by  reason  of  the  failure 
of  the  defendant's  servants  to  give 
proper  signals.  It  may  well  have  been, 
as  the  plaintiff  testifies,  that  he  could 
not  determine,  in  the  time  at  his  dis- 
posal, on  which  track  the  train  was 
coming.  He  was  required  to  act  quick- 
ly. He  might  have  applied  the  brakes, 
taking  the  chance  of  the  train  being  on 
the  first  track  and  the  risk  that  the 
brakes  would  fail  to  work.  He  might 
possibly  have  attempted  to  escape  by 
resort  to  some  other  means.  If  he  had 
chosen  any  such  other  courses,  and 
had  been  struck  by  the  train,  it  might 
have  been  argued  with  equal  weight 
that  he  should  have  jumped  when  he 
had  the  opportunity." 

In  Smith  v.  Erie  R.  Go.  (1918)  182 
App.  Div.  628, 169  N.  Y.  Supp.  831,  the 
plaintiff  was  held  guilty  of  conMba- 
tory  negligence  where,  with  knowl- 
edge that  a  train  was  rapidly  ap- 
proaching, he  sat  in  his  automobile, 
the  wheels  of  which  were  slipping  on 
an  oily  crossing,  for  sixteen  seconds. 


and  attempted  to  move  the  car.  The 
court  here  said :  "Make  allowance  for 
the  emergency  and  the  natural  desire 
to  save  his  property  and  his  momen- 
tary expectation  that  he  would  suc- 
ceed in  moving  his  car.  There  is  a 
limit  to  such  considerations.  The 
agency  that  was  coming  swiftly  to 
destroy  him  and  his  passenger  should 
have  ruled  him  to  save  life  rather  than 
property.  It  is  an  irrational  excuse 
that  his  slipping  wheels  would  not 
carry  his  person  from  danger,  when  he 
had  the  chance  to  go  free  from  harm 
and  let  the  young  woman  live.  I  can- 
not but  think  that  he  took  a  dangerous 
chance  in  going  on  the  track,  and  that, 
even  if  he  was  detained  there  for  a 
time  by  the  condition  of  the  crossing, 
he  negligently  and  unnecessarily  con- 
tinued the  exposure  to  danger." 

0,  IFJi«rw  oar  ah^t  on  oroaalng  by  etoatey 
of  gatom. 

In  Atlantic  Coast  Line  R.  Co.  ▼. 
Daniels  (1910)  8  6a.  App.  776,  70  S.  E. 
208,  the  defendant  railroad  was  held 
negligent  in  allowing  the  plaintiff  to 
drive  his  automobile  onto  a  crossing 
and  shutting  him  there  by  closing  the 
gates,  and  the  situation  was  held  such 
as  to  frighten  a  normal  person  to  a 
degree  that  he  might  forget  the  posi- 
tion of  the  spark  and  gasolene  levers 
and  attempt  to  crank  the  machine, 
while  in  that  dangerous  position;  and 
it  was  held  that  the  plaintiff  might  re- 
cover for  an  injury  sustained  while 
so  doing.  The  court  said:  "If  thegr 
find  the  plaintiff  experienced  such  a 
fright  from  the  negligence  of  the  de- 
fendant, and  that  the  fright  was  nat- 
ural and  normal  under  the  eireuni- 
stances,  and  that  the  impulse  and 
effect  of  this  fright  caused  him  to 
forget  that  his  machine  had  been  left 
in  a  dangerous  condition,  and  caused 
him  to  omit  such  acts  of  prudence  as 
an  ordinarily  prudent  man  would 
have  performed  before  attempting  to 
crank  it,  in  order  to  move  it  off  the 
track,  and  that  while  in  this  state  of 
mind,  thus  temporarily  rendered  ab- 
normal, he  forgot  the  condition  of  the 
levers  and  attempted  to  crank  the  ma- 
chine, unconscious  of  the  danger,  and 
was  injured,  such  causal  connection 
between  the  negligence  and  the  dam- 
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ages  is  establiahed  as  to  authorize  the 
jary  to  flad  the  defendant  liable.  On 
the  other  hand,  if  the  jury  should  find 
that  the  defendanf  ■  acts  were  not  neg- 
ligent, or  that,  if  negligent,  they  were 
net  aoeh  as  to  produce  such  sense* 
robbing  degree  of  fright  in  a  normal 
person  aa  to  cause  him  to  forget  the 
condition  of  his  machine  or  to  neglect 
te  take  usual  and  ordinary  precaution 
before  attempting  to  crank  it,  or  that 
the  defendant's  forgetfulness  of  the 
dangerous  condition  of  his  machine,  or 
his  neglect  to  examine  into  its  condi- 
tion before  attempting  to  crank  it,  was 
the  result  of  his  own  carelessness 
more  largely  than  of  any  fright  which 
he  had  normally  experienced,  the  jury 
shoald  find  for  the  defendant.  Thus 
the  question  is  one  for  the  jury;  and 
the  court  properly  declined  to  solre  it 
on  demurrer." 

IT.  Aeddentt  at  atreet  interseeHona. 

It  has  been  held  that  the  question 
of  the  plaintiiTs  contributory  negli- 
gence was  for  the  jury  upon  evidence 
that  he  approached  a  street  crossing 
at  a  lawful  speed,  that  when  near  the 
middle  of  the  crossing  he  became 
aware  of  the  rapid  approach  of  the 
defendant's  automobile  on  the  inter- 
secting street,  and,  realizing  the  ne- 
cessity of  doing  something  to  avoid  a 
collision  immediately,  increased  his 
speed  to  clear  the  crossing,  but  col- 
lided with  the  defendant's  machine, 
which  was  suddenly  swung  to  the 
wrong  side  of  the  street.  Pilgrim  v. 
Brown  (1914)  168  Iowa,  177, 150  N.  W. 
1.  The  court  said:  "According  to 
plaintifiTs  statement  he  did  not  in- 
crease his  speed  until  he  reached  the 
middle  of  the  crossing,  when  he  was 
first  aware  of  the  rapid  i4>proach  of 
the  appellant  and  realized  the  neces- 
sity of  doing  something  to  avoid  a 
collision.  There  were  but  two  courses 
open  to  him — ^to  stop  and  permit  ap- 
pellant to  pass  ahead  of  him  or  to 
spurt  forward  and  clear  Main  street 
roadway  for  appellant's  use.  He  was 
compelled  to  decide  and  to  act  in- 
stantly, and  his  decision  In  such  sud- 
den emergency  to  pursue  the  latter 
course  is  not  so  palpably  wrong  that 
we  can  say  he  did  not  do  what  any 
other   person    of   ordinary   prudence 


and  experience  would  have  done  under 
the  same  circumstances.  There  was 
nothing  to  suggest  to  him  that  if  he 
sprang  ahead  to  clear  the  crossing  ap- 
pellant's car  would  be  swung  to  the 
right  into  Sixth  avenue,  and  into  the 
line  of  his  movement,  instead  of  keep- 
ing to  the  left  along  its  proper  course 
up  Main  street.  He  was  not  bound  at 
his  peril  to  anticipate  such  an  act  on 
appellant's  part  Whether  he  acted 
with  t^e  prudence  and  caution  of  the 
ordinary  person  is  a  matter  upon 
which  fair-minded  men  may  differ, 
and  it  is  therefore  not  within  the  prov- 
ince of  the  court  to  pronounce  upon  it 
as  a  matter  of  law." 

In  Mayer  v.  Mellette  (1916)  —  lad. 
App.  — .  114  N.  E.  241,  where  the  neg- 
ligence of  the  defendant  in  driving  his 
ear  at  an  unlawful  speed  when  ap- 
proaching a  street  intersection  gave 
rise  to  an  emergency  wherein  the 
plaintiff,  who  was  driving  another  au- 
tomobile approaching  on  the  intersect- 
ing street,  was  hastily  compelled  to 
elect  between  the  other  car  colliding 
with  her  car  and  driving  her  own  car 
toward  the  curb  and  a  pole,  the  court 
declared  that  if  her  conduct  in  elect- 
ing to  take  the  latter  course  was  that 
of  a  person  of  ordinary  prudence  she 
was  not  guilty  of  contributory  negli- 
gence, and  that  that  question  was  for 
the  jury.  And  it  was  held  in  this  case 
that  the  fact  that  the  plaintiff  exceed- 
ed the  rate  of  speed  fixed  by  an  ordi- 
nance, in  accelerating  the  speed  of  her 
car  to  avoid  the  collision  threatened 
by  the  emergency,  did  not  necessarily 
constitute  negligence,  but  that.  If  the 
act  of  accelerating  the  speed  was  that 
of  a  person  of  ordinary  prudence  un- 
der the  cireamstances,  she  was  not 
guilty  of  negligence,  although  tiie 
speed  ordinance  was  violated. 

In  Parkes  T.  Lindenmann  (1916) 
161  Wis.  101,  161  N.  W.  787,  the  find- 
ing by  the  jury  that  the  driver  of  an 
automobile  was  negligent  was  held 
erroneous  where  it  appeared  from  the 
evidence  that  he  was  driving  north, 
and  when  at  about  the  intersection  of 
a  street  he  saw  the  plaintiff  waiting 
for  a  street  car,  and  continued  In  a 
northeasterly  direction  at  a  speed  of 
about  6  miles  an  hour,  and  would  have 
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pa88«d  to  the  left  and  ia  firout  of  tiie 
plainldff,  at  a  safe  dlstanee,  kad  ske 
remained  where  she  waa,  bat  that 
when  he  was  within  10  feet  of  her  she, 
for  the  first  time  apparently,  aaw  the 
automobile,  and  then  stepped  to  the 
north,  whereupon  the  driver  toned 
his  machine  to  the  southeast  to  pass 
behind  her,  and  she  took  a  few  quick 
steps  to  the  south  in  front  of  the  ma- 
chine, and  was  struck  by  the  fender 
of  the  oar,  which  wae  stopped  within 
2  feet  of  where  she  was  struck.  The 
jury  In  this  case  applied  the  emer- 
treney  rule  in  favor  of  the  plaintiff, 
but  failed  to  giy«  the  defendant  the 
benefit  of  it.  The  court,  said  that  it 
was  clear  that  what  migrht  be  tanned 
an  emergency  situation  existed  or  was 
thought  to  exist  by  both  parties  when 
til*  plaintiff  first  moved  north  in 
front  of  the  automobile,  that  under 
such  circumstances  a  person  is  not 
held  to  the  strict  exercise  of  ordinary 
care,  as  there  is  ne  time  for  the  exer- 
cise of  judgment  and  deliberate  ac- 
tion, and  that  in  such  situations  an 
action  is  instinctive  rather  than  de- 
liberate, and  for  that  reason  a  failure 
to  take  the  best  means  of  escape  is  not 
necessarily  negligence. 

In  BBACawN  V.  Kellocx:  (reported 
herewith)  ante,  669,  sustaining  a 
motion  for  a  new  trial  after  a  verdict 
for  plaintiff,  in  an  action  growing  out 
of  an  automobile  collision,  it  was  held 
that  the  defendant  was  not  guilty  of 
negligence  in  suddenly  turning  to  the 
left  or  wrong  side  in  an  attempt  to 
avoid  a  collision  with  the  plaintiff's 
car,  which  turned  a  corner  on  the 
wrong  side  of  the  street. 

r.  Where  automobUe  drtven  on  »«»niiiilli 
to  ««nHd  otk*r  tMMoIe. 

In  Carpenter  v.  Can^bell  Aatome- 


Ule  Co.  (1918)  M9  Iowa,  62,  140  N. 
W.  22fi,  4  N.  C.  C.  A.  1,  where  the 
plaintiff,  while  on  the  sidewalk,  was 
struck  by  the  defendant's  automobile, 
which,  according  to  some  avidaiMe, 
was  suddenly  turned  to  the  wmag  side 
of  the  street  to  avoid  a  motorcycle, 
mounted  the  curb,  and  traveled  along 
the  sidewalk,  without  the  brakea  being 
applied,  it  was  held  proper  to  refuse 
to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant  upon  the  theory 
that  the  evidence  showed  that  the 
driving  of  the  madiine  onto  the  aide- 
walk  was  the  result  of  fright  and  ex- 
citement, since  it  was  for  the  jary  to 
say  from  the  evidence  whether  the 
injury  could  have  been  avoided  not- 
withstanding ittch  emergency,  by  the 
exorcise  of  reasonable  cave,  and 
whether  the  emergency  was  dae  to  the 
negligence  of  the  defendant. 

And  in  this  cfue  ftn  inatruction  was 
held  not  prejudicial  which  in  effect 
stated  that  if  the  person  operating  the 
oar  has  shown  that  such  an  emergency 
existed  as  to  justi^  him  to  turn  to 
the  left,  nevertheless  he  was  required 
to  have  the  oar  under  such  control, 
after  so  turning,  as  to  be  able  to  avoid 
injury  to  others. 

A  further  instruction  was  held  prop- 
erly refused  to  the  effect  that  if  the 
act  complained  of  by  the  plaintiff  was 
the  result  of  excitement  and  confusion 
produced  by  sudden  and  impending 
peril  from  an  approaching  moto<«yele, 
and  but  for  such  excitement  the  aato- 
mobile  would  not  have  been  driven 
onto  the  sidewalk,  a  verdict  for  the  de- 
fendant should  b*  retomed,  aineo  it 
ignored  the  thought  that  if  the  emer- 
gency was  produced  by  his  own  neg- 
ligence it  would  not  relieve  him  from 
liability.  J.  T.  W. 
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STATS  OF  WEST  VIBGINIA 

V. 

iOBN,  ALIAS  "dGGER^"  HILL.  PUT.  in  Err. 

(81  W.  Va.  676»  86  8.  E.  tL) 

CMmlnal  kw  —  plaa  of  guUtj  -—  acceptance. 

1.  A  plea  of  ggaiity  of  a  capital  crime  should  be  accepted  cautiously, 
and  Mt  until  tiu  court  haa  wamad  t]M  prisoMer  luod  baan  aatiafied  that 
lie  haa  acted  f reelgr  and  deliberately  after  being  bo  adtaMuahed,  and  with 
full  knowiedge,  appreciatiMi,  and  understanding  af  itiM  nature  and  conae- 
cpiences  of  his  confession. 

iSee  note  on  this  question  beginning  on  page  694.] 


^iieal  —  perfomuuioe  of  duty  %y 

judge  —  assumptioxu 

2.  If  the  facts  and  circumstances 
attending  the  reception  and  record- 
ation of  such  plea  do  not  affirmatively 
^fpear  from  the  record,  it  will  be  pre- 
sumed that  the  trial  court  discharged 
its  full  dutjr  ia  the  premises. 

[See  2  B.  C.  L  219.] 
Criiinwl  law  —  pka  ef  goil^  —  ad- 

moBitioa  of  accused  —  wididisawal 

of  plea. 

8.  If  the  trial  court  has  not,  (m  i»* 
ceiving  and  recording  a  plea  of  guil- 
ty of  a  capital  offense,  so  admonished 
the  accused,  and  after  doing  so  been 
satisfied  'ttiat  the  same  has  been  made 
freely  and  deliberately  and  with  full 
iq>preeiation  aad  andeastanding  ef  t^e 
consequences  of  his  oonfession,  «r  if 
it  is  subsequently  shown  on  motion 
of  the  accused  before  judgment  that 

Headnotes  by  MnxBR,  J. 


he  was  misled  or  deceived  and  did  not 
act  freely  and  understandinsrly  in  mak- 
ing his  confession,  unless  some  good 
reason  is  shown  for  not  doing  so,  the 
ceurt  should  permit  such  plea  to  be 
withdrawn  and  the  plea  of  not  guilty 
to  be  interposed,  and  put  the  prisoner 
upon  his  trial  hereon. 

[8  R.  G.  L.  114-116;  13  R.  G.  L.  884.] 
Appeal  —  denial  of  motion  to  with- 
draw plea  —  presumption. 
4.  But  unless  the  record  shows  the 
fact  to  be  ethMrwise  this  court  will 
pFesiune  that  the  trial  court  dis- 
charged its  full  duty  and  did  not  abuse 
its  judicial  discretion  in  denying  the 
prisoner's  motioB  to  withdraw  his  plea 
of  guilty  and  substitute  a  plea  of  not 
guilty,  and  {Hroaouncing  judgment 
against  him. 

[See  2  B.  C.  L.  219.] 


EsROS  to  the  Circuit  Court  tor  Cabell  County  to  review  a  judgment 
overruling  defendant's  motion  for  leave  to  withdraw  or  set  aeide  his  plea 
of  guilty  as  principal  to  murder  in  the  first  degree,  and  plead  not  guilty. 
Afirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  W.  W.  Higgins  for  plaintiff  in 


Messrs.  E.  T.  Eagiaad,  Attorney 
General,  and  Keuty  A.  Nelte,  Assist- 
ant Attorney  General,  for  the  State: 

A  motion,  to  prevail,  permitting  de- 
fendant to  withdraw  a  plea  of  guilty 
and  substitute  therefor  a  plea  of  not 
guilty,  is  directed  to  the  sound  discre- 
tion of  the  court 

12  Cyc.  860;  State  ▼.  Bhanley,  M 
W.  Va.  616,  18  S.  E.  734. 


The  courts  will  not  set  aside  the 
verdict  of  a  lower  court  upon  a  dis- 
eretieaary  matter,  unless  some  cir- 
cumstances are  shown  which  would 
indicate  that  there  was  some  abuse 
in  the  exercise  of  the  sound  discre- 
tionary power  of  the  court 

Phillips  V.  People,  55  HI.  429;  Pattee 
V.  State,  109  Ind.  546,  10  N.  E.  421; 
Pe(^le  T.  Lee,  17  Gal.  76. 

In  order  to  deprive  the  court  of  its 
discretionary    power,     the    prisoner 
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must  show  that  he  was  uninformed  or 
misadvised  as  to  the  nature  of  the 
charge  against  him  and  the  effect  of 
his  plea,  or  induced  by  threats  or 
promises  to  confess  the  crime. 

State  V.  Stevenson,  67  W.  Va.  558, 
68  S.  E.  286;  Mounts  v.  Com.  89  Ky. 
274,  12  S.  W.  311;  Davis  v.  State,  20 
Ga.  674;  People  v,  Scott,  59  Cal.  341; 
Deloach  v.  State,  77  Miss.  691,  27  So. 
618;  12  Cyc.  351. 

MUler,  J.,  delivered  the  opinion  of 
the  court: 

The  several  assignments  of  error 
substantially  present  but  two  ques- 
tions: First,  whether  the  trial 
court  rightfully  received  the  prison- 
er's plea  of  guilty  of  murder  in  the 
first  degree;  second,  whether  the 
court  erred  In  denying  defendant's 
motion  for  leave  to  withdraw  his 
plea  of  guilty  and  to  plead  not 
guilty,  and  pronouncing  the  judg- 
ment of  death  against  him. 

Defendant  was  indicted  as  princi- 
pal in  the  first  degree  along  with 
George  Martin,  alias  Red  Martin, 
and  Emory  Harmon,  as  accessories 
before  the  fact,  for  the  murder  of 
George  Church  on  September  23, 
1916.  The  indictment  was  returned 
at  the  June  term,  1917,  and  the  rec- 
ord shows  that  on  June  25,  follow- 
ing, the  defendant  Hill  was  arraign- 
ed and  appearing  in  person  and  by 
counsel  entered  his  plea  of  guilty 
of  murder  in  the  first  degree  as 
charged  in  the  indictment,  and  that 
thereupon,  at  the  request  of  counsel, 
sentence  was  deferred  to  a  future 
date,  and  the  prisoner  remanded  to 
jail. 

The  record  is  silent  as  to  the  facts 
and  circumstances  attending  the  re- 
ception of  said  plea  by  the  court, 
and  as  to  whether  the  same  was 
made  by  the  prisoner  freely  and 
with  full  and  perfect  knowledge  of 
the  nature  and  consequences  there- 
of, and  under  the  deep  solemnities 
which  are  usual  and  which  should 
always  attend  the  reception  of  such 
plea,  fraught  as  it  is  with  such 
grave  consequences  to  the  accused. 
It  was  suggested  by  counsel  for  de- 
fendant in  the  argument  here  that 
the  prisoner  had  been  induced  or 
misled  into  the  confession  by  prom- 


ises of  clemency  on  the  part  of  the 
judge,  but  nothing  of  that  kind  ap- 
pears from  the  record.    It  does  ap- 
pear,  however,   that  on  June  28, 
1917,  three  days  after  his  plea  was 
received  and  recorded,  when  again 
brought  into  court,  he  immediately 
and  before  the  judgment  and  sen- 
tence   of    death    was    pronounced 
against  him  moved  the  court  for 
leave  to  withdraw  or  set  aside  his 
plea  of  guilty,  and  to  plead  not 
guilty,  and  for  a  trial  by  the  jury 
thereon,  which  was  overruled,  and 
the  bill  of  exception  to  this  ruling  of 
the  court,  signed,  sealed,  and  niade 
a  part  of  the  record,  shows  that  on 
this  motion  no  evidence  was  heard 
either  in  support  of  or  against  the 
same.    Nor  does  it  appear  from  the 
record     that     before    pronouncing 
judgment  of  death  against  the  de- 
fendant the  court  took  any  evidence 
in  the  presence  of  the  prisoner  to 
advise  it  of  the  facts  and  circum- 
stances attending  the  crime,  so  as  to 
be  advised  as  to  what  judgment 
should  be  pronounced  on  the  plea, — 
whether  death  or  confinement  in  the 
•penitentiary,  as  provided  by  statute. 
On  the  first  question,  it  was  an- 
cient law  and  is  also  settled  by  mod- 
em decisions,  and  in  some  states  by 
statute,  that  a  court  cri»i„i  i.w- 
should      never     m  »■•«  of  ««iitr- 
cases     of     capital  •«««•»*•■••• 
crimes  accept  a  plea  of  guilty  with- 
out exercising  caution   and   being 
satisfied  by  evidence  that  the  con- 
fession is  made  by  the  accused  freely 
and  deliberately,  and  with  full  and 
perfect  knowledge  of  the  nature  and 
consequences    of    the    confession; 
otherwise  the  plea  should  not  be  re- 
ceived.   It  is  the  constitutional  right 
of  everyone  accused  of  crime  to  be 
tried  by  a  jury  of  the  country,  and 
though  this  is  a  right  which  he  may 
waive,  he  is  not  bound  by  his  con- 
fession, except  when  it  has  been 
done    deliberately    and    under    the 
deepest  solemnities.    1  GreenL  Ev. 
S  216 ;  2  Hale,  P.  C.  225 ;  2  Hawk.  P. 
C.  466;  1  Chitty,  Grim.  Law  (1847) 
428;  2  Bishop,  New  Grim.  Proc.  2d 
ed.  §  796,  p.  619;  Com.  v.  Battis,  1 
Mass.  96;  Green  v.  Com.  12  Allen, 
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166;  State  v.  Johnson,  21  (Mda.  ^, 
22  L.RA.(N.S.)  463.  96  Pac.  26. 

In  the  Oklahoma  case  cited,  and 
in  the  note  thereto,  practically  all  the 
caaes  on  this  subject  are  reviewed, 
and  it  will  be  observed  from  t^e 
Michigan  and  Texas  cases  referred 
to  that  the  statutes  of  those  states 
require  the  defendant  to  be  admon- 
ished by  the  court  of  the  gravity 
and  consequences  of  his  admission, 
and  to  be  satisfied  that  he  was  sane 
and  uninfluenced  by  any  considera- 
tion of  fear,  or  by  any  persuasion  or 
delusive  hope  of  pardon;  and  when 
such  facts  do  not  appear  a  plea  of 
guilty  is  invalid. 

We  have  no  such  statute;  and  the 
Oklahoma  court  says  in  the  Johnson 
Case:  "We  have  no  such  statute  to 
control  the  discretion  of  the  courts 
in  this  state,  but  the  authorities 
above  cited  are  sufficient  to  indicate 
the  policy  of  the  law  in  the  absence 
of  such  direct  requirements." 

And  so  we  say  that  no  court  of 
this  state  in  a  capital  case  ought  to 
accept  a  plea  of  guilty  from  the  de- 
fendant until  he  has  been  warned, 
and  cautioned  of  the  grave  conse- 
quences of  his  act,  and  been  fully 
satisfied  that  he  understands  and 
appreciates  the  same,  and  that  his 
plea  is  freely  and  understandingly 
proflTered.  But  must  the  record  of 
the  court  be  made  to  show  affirma- 
tively that  these  rules  of  procedure 
have  been  complied  with,  before  re- 
ceiving and  recording  a  plea  of 
guilty?  We  have  no  statute  requir- 
ing it.  Our  judgment  is  that  the 
trial  court  should  not  be  burdened 
with  the  duty  of  making  such  pre- 
liminary proceedhigs  a  part  of  the 
record.  We  must 
assume  that  what 
ought  to  have  been 
done  has  in  fact 
been  done,  and  with  respect  to  re- 
ceiving such  plea,  that  the  court  has 
done  its  duty  in  the  premises. 

On  the  second  question,  whether 
the  court  erred  in  denying  the  pris- 
oner's motion  to  withdraw  his  plea 
and  pronouncing  the  death  penalty 
thereon,  we  have  decided  in  con- 
formity with  the  general  rule  that 

6  A.L.R.— 44. 
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such  motion  is  addressed  to  the 
sound  discretion  of  the  court,  sub- 
ject to  review  for  any  abuse  there- 
of. State  V.  Stevenson,  64  W.  Va. 
392,  19  L.R.A.(N.S.)  713,  62  S.  £. 
688.  And  in  early  times  it  was  said 
by  Blackstone  that  courts  were  usu- 
aUy  backward  in  receiving  and  re- 
cording such  confessions  out  of  ten- 
derness to  the  life  of  the  subject, 
and  would  generally  advise  the  pri^- 
oner  to  retract  it  and  plead  to  the 
indictment.  4  Cooley's  Bl.  Com.  p. 
329.  If  the  plea  of  guilty  was  re- 
ceived by  the  court 
without  obsairance 
of  the  precautions 
and  ciolemnities  re- 
quired by  law,  the 
court  should  have  permitted  the  plea 
to  be  withdrawn.  And  the  prisoner 
was  also  entitled  to  oif  er  other  evi- 
dence on  his  motion.  He  was  en- 
titled to  show  what  the  facts  sur- 
rounding him  were  whoi  his  plea 
was  tendered  and  received.  Wheth- 
er he  offered  such  evidence  the  rec- 
ord does  not  show,  but  the  bill  of 
exceptions  does  recite  that  no  evi- 
dence was  heard  in  support  of  or 
against  the  motion.  In  the  absence 
of  a  showing  to  the  contrary  we 
must  assume  that  the  trial  court  did 
its  duty  in  receiving 
and  recording  the 
plea,  and  in  overrul- 
ing the  motion  to 
withdraw  the  same. 
State  V.  Shanley,  38  W.  Va.  616,  18 
S.  E.  734;  Phillips  v.  People,  55  111. 
429 ;  Pattee  v.  State,  109  Ind.  645, 10 
N.  E.  421. 

On  the  other  phase  of  the  ques- 
tion, the  record  is  silent  as  to  wheth- 
er the  court  proceeded  without  evi- 
dence other  than  the  bare  plea  of 
guilty  to  pronounce  sentence  of 
death  upon  the  prisoner.  Section 
19,  chapter  169,  Barnes's  Code,  de- 
volves the  duty  upon  the  court  of 
determining  .which  of  the  two  pos- 
sible judgments,  death  or  imprison- 
ment for  life,  ought  to  be  pro- 
nounced. The  statute  says  the 
judgment  shall  be  the  one  or  the 
other  "as  may  seem  right."  How 
is  the  court  to  determine  this  ques- 
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tion  of  right?  When  the  jury  tries 
the  case  and  fixes  the  punishment 
as  provided  by  said  statute,  they  are 
possessed  of  all  the  facts  and  cir- 
cumstances of  the  crime;  when  the 
plea  of  guilty  is  acc^ted  by  the 
court,  the  court  has  nothing  except 
the  bare  plea  to  determine  the  right, 
unless  evidence  is  taken  to  further 
advise  it  in  relation  to  the  facts  and 
circumstances  of  the  offense.  State 
V.  Stevenson,  supra.  In  Ohio  there 
is  a  statute  requiring  the  court  to 
examine  the  witnesses  to  determine 
the  degree  of  the  crime,  and  pro- 
nounce sentence  accordingly.  Craig 
V.  State,  49  Ohio  St.  415, 16  L.R.A. 
358,  80  N.  E.  1120.  It  was  suggest- 
ed in  argument  that  the  court  had 
or  may  have  had  before  it  the  evi- 
dence produced  in  the  trial  of  George 
or  Red  Martin,  an  accomplice ;  but  it 
is  conceded  that  though  printed  in 
the  record,  that  evidence  is  no  part 
of  the  record  in  this  case,  and  be- 
sides it  was  taken  in  the  absence  of 


Hill,  the  defendant,  and  we  have 
held  that  a  judgment  based  on  or 
influenced  W  sadi  evidence  is  er- 
roneous. State  v.  Stevenson,  supra. 
We  have  a  feding  of  regret  that 
all  the  facts  and  circumstances  at- 
tending the  reception  of  defendant's 
plea  of  guilty  were  not  brought  up 
by  the  record.  And  if  any  evidence 
other  than  those  facts  and  circum- 
stances was  offered  on  the  motion  to 
withdraw  the  plea  of  guilty,  the  ac- 
cused should  also  have  protected 
himself  by  a  bill  of  exceptions  cer- 
tifying all  such  evidence.  As  the  rec- 
ord is  presented  with  nothing  to 
show  error  therein,  we  can  do  noth- 
ing but  aiDrm  the  judgment. 

HOTE. 

The  propriety  and  effect  of  pleas  of 
guilty  or  of  non  vult  eontendece  in 
capital  cases  are  discussed  in  the  an- 
notation foUowiag  Com.  v.  Shbofb, 
post,  694. 


COMMONWEALTH  OF  PENNSYLVANIA 

V, 

CHARLES  M.  SHROPE,  Appt. 

PenNsylOitnia  Supreme  Court  — March  24,  1919. 
(264  Pa.  246,  107  Atl.  729.) 

Criminal  law  —  plea  of  non  vult  contendere. 

1.  The  plea  of  non  vult  contendere  may  be  entered  by  leave  of  court  by 
one  charged  with  an  offense  punishable  merely  by  imprisonment,  but  not 
in  capital  cases. 

[See  note  on  this  question  beginning  on  page  694.] 


Appeal  —  acceptance  of  plea  of  non 
valt  contendere  as  confession  of 
goilt. 

2.  Proceeding  as  upon  a  confession 
of  guilt  to  fix  the  degree  of  the  crime 
upon  the  entry  of  a  plea  of  non  vult 
contendere  in  a  homicide  case  is  re- 
versible error. 


—  reversal  —  pemission  to  plead 
anew. 

3.  Upon  reversal  of  a  conviction  of 
murder  because  of  the  acceptaiw:e  of 
a  plea  of  non  vult  contendere  as  a 
confession  of  guilt,  the  cause  will  be 
remanded  vrWk  directions  to  grant 
leave  to  accused  to  withdraw  his  plea 
and  plead  anew. 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Oyer  and  Ter- 
miner for  Northaiapton  County  (Stewart,  P.  J.)  convicting  him  of  murder 
in  the  first  degree,  on  his  plea  of  non  vult  contendere.    Reversed. 

The  facts  are  stated  in  -Uie  opinion  of  the  court. 
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Mr.  IMtM  9.  8U11m«,  for  appd- 
laBt: 

A  plea  of  non  vult  contendere  with 
a  protestation  of  innocence  is  not  a 
confession  within  the  meaning  of  the 
Act  of  1860. 

Com.  v.  Horton.  9  Pick.  206;  Com. 
▼.  Ingersell,  14S  Mass.  S61,  14  N.  E. 
449;  Com.  ▼.  Tilton,  S  Met  282;  Com. 
T.  HolBtime.  U2  Pa.  S67,  19  AU.  278; 
2  Bishop,  Crim.  Lav,  S  802;  State  t. 
La  Rose,  71  N.  H.  436,  62  Atl.  944; 
Buck  T.  Cton.  107  Pa.  4B6. 

Even  if  the  plea  be  given  the  same 
force  as  a  plea  of  guilty,  the  defend- 
ant, put  to  extremity,  pleaded  guilty 
to  murder  of  no  higher  degree  than 
all  murder  is  presumed  to  be,  namely, 
second  degree. 

Com.  T.  Lewis,  Addison  (Pa.)  282; 
Com.  V.  Drum,  68  Pa.  10. 

The  burden  of  proving  the  degree 
to  be  first  lies  on  the  commonwealth. 

Com.  V.  McMurray,  19^  Pa.  54,  82 
Am.  St.  Rep.  787,  47  Atl.  952;  Com.  v. 
Bamer,  199  Pa.  335,  49  Atl.  60. 

It  may  be  that  evidence  may  be 
heard  under  a  plea,  non  vult  con- 
tendere, for  the  purpose  of  deter- 
mining the  amount  of  the  fine  to  be 
imposed,  but  no  issue  is  presented  for 
trial  under  the  indictment  and  no 
adjudication  of  guilt  is  authorized. 

Tucker  v.  United  States,  41  L.R.A. 
(N.S.)  70,  116  C.  C.  A.  62,  196  Fed. 
260;  Com.  v.  Hortmi,  9  Pick.  206;  Com. 
V.  IngerwiU,  146  Mass.  381,  14  N.  E. 
449;  Com.  v.  Holstine,  182  Pa.  867,  19 
AtL  273;  Com.  v.  Ferguson,  44  Pa. 
Super.  Ct  626. 

The  refusal  of  the  court  to  permit 
ihe  withdrawal  of  the  plea  of  non  vult 
contendere  before  sentence  was 
passed  was  error. 

Bock  T.  Com.  107  Pa.  486;  Com.  v. 
-Gerri^,  1  Laclc  L.  Rec.  436;  Little  ▼. 
Com.  148  Ky.  92,  34  L.R.A.(N.S.)  267, 
183  S.  W.  1149,  Ann.  Cas.  1912D,  24L 

Mr.  Fraak  P.  McCluskey  for  the 
Commonwealth. 

Stewart,  J.,  delivered  the  opinion 
of  the  court: 

The  appeHant  was  under  indict- 
ment in  the  oyer  and  terminer  court 
of  Northampton  county  charsring 
him  with  the  crime  of  murder.  Up- 
on bensg  arraigned  he  pleaded  non. 
vult  contaideira.  This  plea  was  ac- 
cepted by  the  court  on  the  assump- 
tion that  it  was  the  equivalent  of  a 
^ea  of  guilty,  and  the  oeort  there- 
op^  proceeded  by  v  examinati<m  of 


vritncBses  to  determine  the  degree  of 
gnUt.  At  the  conclusion  of  tite  ex- 
amuoEation,  m  o|mb  eourt,  the  def end- 
aat  and  hia  counsel  being  present, 
the  coiurt  adjudged  and  determined 
that  tlic  degree  of  defendant's  guilt, 
"convicted  by  his  own  confession," 
was  "murder  of  the  first  degree." 
Baiceptiens  to  the  order  and  findings 
of  the  court  were  dismissed,  and 
thereupon  the  appropriate  sentence 
of  the  law,  death  by  electrocution, 
was  pronounced  upon  and  against 
tlie  defendant.  This  appeal  fol- 
lowed. 

While  there  are  seyeral  assign- 
ments of  error,  we  may  confine  the 
discussion  to  a  single  point  raised 
by  the  appeal  froni  the  adjudication, 
namely:  Was  error  committed  by 
the  court  in  accepting  the  plea  of 
non  vult  contendere  as  a  plea  of 
guilty,  and  proceediiig  thereunder  to 
determine  by  examination  of  wit- 
nesses the  degree  of  the  crime  and 
IHTonouncing  of  sentence  according- 
ly? If  this  was  error,  it  was  of  such 
serious  import  that  a  reversal  of  the 
judgment  must  follow  inevitably.  It 
is  only  in  cases -where  a  defendant 
charged  with  murder  "shall  be  con- 
victed by  confession"  that  the  court 
shall  proceed  by  examination  of  wit- 
nesses to  determine  the  degree  of 
guilt  and  give  sentence  accordingly, 
whether  of  the  first  or  second  de- 
gree. Act  March  31,  1860  (P.  L. 
382).  The  question  immediately 
arises:  Was  thfe  appellant  "con- 
victed by  omfession"  of  the  crime 
of  murder  with  which  he  stood 
charged  T  Certain  it  is  that,  except 
as  the  idea  of  non  vult  contendere 
entered  in  the  case  is  in  its  legal  ac- 
ceptation a  confession  of  guilt,  the 
appellant  did  not  stand  convicted  up- 
on confession  or  otherwise,  and  the 
proceeding  to  determine  the  degree 
of  the  crime  with  which  he  was 
charged  was  extrajudicial  and  deter- 
mined nothing.  That  the  plea  of 
non  vult  contendere  ori«in»i  law- 
is  allowable  in  our  »»•«  of  no«  -mu 
jurisdiction,  when  ~»*— ""•• 
ent«:«d  with  the  leave  of  court,  is 
conceded.  Our  reports  contain  a 
number  of  cases  where  it  has  been 
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allowed,  and  the  recognition  it  has 
received  in  them  is  too  emphatic  to 
dispute  its  admissibility- under  cer> 
tain  conditions;  but  this  court  has 
yet  to  recognize  its  applicability  be- 
yond cases  involving,  at  most,  im- 
prisonment as  the  penalty,  and  in  al- 
lowing it  to  this  esCtreme  limit  we 
have  extended  it  by  judicial  con- 
struction beyond  the  purpose  for 
which  it  was  originally  intended  and 
designed,  which  was  simply  to  en- 
able one  charged  with  a  misdemean- 
or to  commute  the  penalty  affixed  by 
the  payment  of  a  fine.  It  is  a 
stranger  to  our  statutes,  known  only 
to  our  common  law  as  imported  and 
adopted  by  us  by  Statute  of  Janu- 
ary 28,  1777.  Under  the  common 
law  as  it  stood  at  that  period,  the 
plea,  when  allowed,  was  at  most  an 
implied  confession  of  guilt,  but  only 
in  cases  less  than  capital.  The  rule 
is  thus  stated  by  Hawkins  in  Pleas 
of  the  Crown,  vol.  2,  8th  Eng.  ed.  p. 
466:  "An  implied  confession  is 
where  a  defendant,  in  a  case  not 
capital,  doth  not  directly  own  him- 
self guilty,  but  in  a  manner  admits 
it  by  yielding  to  the  King's  mercy, 
and  desiring  to  submit  to  a  small 
fine;  in  which  case,  if  the  court 
think  fit  to  accept  of  such  submis- 
sion, .  .  .  the  defendant  shall  not 
be  estopped  to  plead  not  guilty  to  an 
action  for  the  same  fact,"  etc. 

In  Chitly's  Criminal  Law,  4th  Am. 
ed.  from  2d  London  ed.  *431,  the  rule 
is  thus  stated :  "An  implied  confes- 
sion is  where,  in  a  case  not  capital, 
a  defendant  does  not  directly  own 
himself  to  be  guilty,  but  tacitly 
admits  it  by  throwing  himself  on  the 
King's  mercy,  and  desiring  to  sub- 
mit to  a  small  fine,  which  the  court 
may  either  accept  or  decline,  as  they 
think  proper.  If  they  grant  the  re- 
quest, an  entry  is  made  to  this  ef- 
fect, that  the  defendant  non  vult 
contendere  cum  domina  regina  et 
posuit  se  in  gratiam  curiae." 

So  far  as  we  can  learn  the  plea 
was  never  regarded  as  more  than  an 
implied  admission  of  guilt,  neither 
in  England  nor  in  this  country,  un- 
less in  states,  of  which  Massachu- 
setts is  an  example,  where  it  is  made 


the  subject  of  statutory  regulations. 
But  the  express  point  we  wish  to  en- 
force is  that  neither  in  England  nor 
in  this  country  has  the  plea  ever 
been  allowable  in  capital  cases.  A 
distinguished  American  author,  Mr. 
Bishop,  in  hit  New  Criminal  Proced- 
ure, 2d  ed.  §  802,  has  this  to  say  in 
regard  to  it:  "It  is  pleadable  only 
by  leave  of  court,  and  in  light  mis- 
demeanors." 

The  reason  for  this  limitation  be- 
comes apparent  when  we  consider 
the  extreme  penalty  that  follows  a 
conviction  in  what  we  call  capital 
cases.  The  law  is  scrupulous  to  a 
degree  in  such  cases  to  throw  about 
the  accused  every  reasonable  protec- 
tion, and  requires  that  before  con- 
viction his  guilt  must  be  established 
by  evidence  which  excludes  all  rea- 
sonable doubt.  An  implied  confes- 
sion of  guilt  cannot 
rise  to  the  degree  mmp'um  ot 
of  certainty  which  SiSeSS^rrii 
would  make  it  the  «oiifMai«ii  mt 
equivalent  of  an  ex-  •""** 
press  confession.  In  State  ▼.  La 
Rose,  71  N.  H.  435,  52  Atl.  943,  it 
is  said :  "The  plea  is  in  the  nature 
of  a  compromise  between  the  state 
and  the  defendant, — a  matter  not  of 
right,  but  of  favor.  Various  reasons 
may  exist  why  a  defendant,  con- 
scious of  innocence,  nay  be  willing 
to  forego  his  right  to  make  defense, 
if  he  can  be  permitted  to  do  so 
without  acknowledging  his  guilt. 
Whether  in  a  particiUar  case  he 
should  be  permitted  to  do  so  is  for 
the  court." 

In  Doughty  v.  De  Amored,  22  R. 
I.  158,  46  Atl.  838,  referring  to  the 
plea  of  non  vult,  this  is  said: 
"Doubtless  it  is  often  used  as  a  sub- 
stitute for  a  plea  of  guilty,  but  it 
simply  says  that  the  defendant  will 
not  contend.  This  is  not  a  confes- 
sion of  guilt,  because  an  accused 
person  might  find  himsedf  without 
witnesses  to  establish  his  innocence, 
from  their  death,  absence,  or  other 
cause,  and  hence  waive  a  firuitless 
contest" 

A  very  instructive  discussion  of 
the  origin  and  limitations  of  the  nde 
we  are  considering  may  be  found  in 
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the  case  of  Tucker  v.  United  States, 
116  C.  G.  A.  62, 196  Fed.  260,  as  re- 
ported in  41  L.R.A.(N.S.)  70.  The 
authorities  we  have  cited  are  there 
reviewed,  along  with  others,  and  the 
conclusions  reached  therefrom  are 
'thus  stated:  "The  allowance  of  the 
'implied  confession'  as  a  nolo  conten- 
dere plea,  thus  defined  to  be  the  de- 
fendant's yielding  to  mercy  in  the 
punishment,  'and  desiring  to  submit 
to  a  small  fine,'  necessarily  implies, 
as  we  believe,  that  the  case  for  such 
allowance  must  be  within  the  class 
of  misdemeanors  for  which  punish- 
ment may  be  imposed  by  fine  alone, 
although  the  offense  may  as  well  be 
punished  by  imprisonment,  at  the 
discretion  of  the  court,  either  as  an 
alternative  of  fine,  or  in  addition 
thereto,  or  to  enforce  payment  of 
the  fine.  That  such  desire  (or  re- 
quest, express  or  implied)  on  the 
part  of  the  accused  'to  submit  to  a 
small  fine'  can  neither  serve  to  limit 
the  fine  to  the  minimum  prescribed 
for  the  offense,  nor  constitute  the 
measure  of  the  fine  which  may  be 
imposed  within  the  exercise  of  judi- 
cial discretion, — ^that  'a  small  fine'  is 
thus  mentioned  in  the  rule  as  a  rel- 
ative term,  intending  substantially 
less  than  the  maximum, — we  have 
no  doubt.  This  provision,  however, 
for  such  purpose  in  the  submission 
as  the  object  sought  by  the  defend- 
ant in  electing  to  submit  without 
contest,  requires  construction  of  the 
rul«  accordingly,  as  limited  to  cases 
consistent  with  the  purpose  thus  de- 
clarecL  So  defined,  the  rule  affords 
no  ground  for  entertaining  the  plea, 
eithor  in  cases  of  felony,  requiring 
infamous  punishment  to  be  imposed 
on  conviction,  or  in  cases  of  misde- 
meanor, for  which  the  punishment 
must  be  impriisonment  for  any  term, 
with  or  without  a  fine.  Constrained 
to  this  interpretation  of  the  narrow 
purpose  and  use  of  the  plea  at  com- 
mon law,  by  the  express  provisions 
of  the  rule  thus  handed  down,  we  be- 
lieve extension  of  the  allowance  to 
include  even  misdemeanors  for 
which  imprisonment  must  be  im- 
posed is  unauthorized,  however  de- 
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sirable  it  may  seem,  without  statu- 
tory provisioi^  therefor." 

Li  the  opinion  filed  by  the  learned 
president  judge  in  the  present  case 
he  cites,  as  sustaining  his  view,  that 
the  plea  of  non  vult  contendere  is 
the  same  as  the  plea  of  guilty,  from 
our  own  authorities,  the  cases  of 
Buck  V.  C!om.  107  Pa.  486,  Com.  v. 
Holstine,  132  Pa.  367,  19  Atl.  273, 
and  ConL  ex  rel.  Dist.  Atty.  v.  Jack- 
son, 248  Pa.  530,  94  Atl.  233.  Our 
purpose  has  been  to  show  that  such 
plea  is  not  admissible  in  capital 
cases,  not  disputing  its  applicability 
when  the  offense  charged  is  of  low 
grade.  In  the  first  of  these  cases 
the  question  was  whether  the  plea  of 
nolo  contendere  by  the  principal  (no 
judgment  or  sentence  having  been 
imposed)  was  admissible  in  evidence 
on  the  trial  of  one  charged  as  an  ac- 
cessory. It  was  held  inadmissible 
because,  even  though  the  equivalent 
of  a  confession  by  the  principal,  it 
was  as  to  the  accessory  res  inter 
alias  acta,  and  that  the  confession 
by  the  principal  is  not  admissible  up- 
on the  trial  of  the  accessory  to  prove 
the  guilt  of  the  principal.  The  crime 
there  charged  was  robbery.  We 
have  found  no  case  in  Pennsylvania, 
nor  has  our  attention  been  directed 
to  any,  where  the  plea  was  held 
available  in  cases  where  the  charge 
was  robbery  or  other  crime  of  like 
magnitude.  The  case  cited  does  not 
rule  the  point,  and  no  warrant  can 
be  found  in  it  for  the  conclusion 
reached  by  the  president  judge  in 
this.  In  the  case  of  Com.  v.  Hol- 
stine, next  cited,  the  plea  was  ad- 
mitted where  the  offense  charged 
was  unlawful  sales  of  intoxicating 
liquor;  and  it  was  there  held,  on  the 
authority  of  Buck  v.  Com.  supra, 
that  the  plea,  '*though  not  techni- 
cally a  plea  of  guilty,  is  so  substan- 
tially, and  justifies  the  court  in  im- 
posing sentence."  The  other  of  the 
cases  arose  on  a  suggestion  for  a 
writ  of  quo  warranto,  which  alleged 
that  the  defendants,  who  were 
school  directors,  had  been  separately 
indicted,  charged  with  soliciting  and 
accepting  a  bribe  to  influence  their 
votes  in  their  capacity  as  such  offi- 
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cers,  that  they  had  each  entered  a 
plea  of  nolo  contendere,  and  that 
judgment  had  been  entered  a^rainst 
them.  It  was  there  held  that  the 
plea  precluded  defendants  from 
aveilTing  in  quo  warranto  proceed- 
ings that  they  had  not  been  con- 
victed of  the  offense  charged. 

As  will  be  seen,  neither  of  these 
cases  affords  any  ground  whatever 
.  for  the  contention  that  the  plea  is 
available  to  one  charged  with  a 
capital  offense.  We  may  add  that 
in  our  examination  of  the  subject 
we  have  discovered  none  here,  or  in 
other  jurisdictions,  nor  has  our  at- 
tention been  directed  to  any,  which 
support  any  such  view.  In  the  very 
copious  annotations  to  the  case  of 
Tucker  v.  United  States,  supra,  in 
L.R.A.,  the  editor's  research  has 
discovered  no  cases  in  which  the 
plea  has  been  admitted  where  the 
offense  charged  was  of  higher  grade 
than  statutory  felony;  the  large 
majority  of  those  cited  being  where 
simple  misdemeanors  were  charged. 
Certainly  there  can  ^  be  no  reason 


for  extending  its  applicability  to  the 
higher  crimes^  and  it  may  well  be 
doubted  at  this  day,  in  view  of  the 
significance  given  it  by  our  own  ad- 
judications, when  used  within  nar- 
row limits,  whether  even  as  to  these 
it  has  longer  any  proper  purpose  to- 
serve;  for  if  as  to  these  it  be  the 
equivalent  of  a  plea  of  guilty,' as 
said  in  several  of  our  cases  where 
misdemeanors  were  charged,  the 
distinction  between  the  two  is  a  dis- 
tinction without  a  difference,  and 
not  worth  preserving.  However 
this  may  be,  we  decide  nothing  here 
with  respect  to  its  use,  except  that 
it  is  not  a  plea  allowaUe  in  a  capi- 
tal case.  It  follows  that  the  first 
assignment  of  error  most  be  sus- 
tained. 

The  judgment  accordingly  is  re- 
versed, and  the  record  is  remanded, 
with  direction  that 


appellant  have  leave  »fr«|i.«»o«  «• 
tS     withdraw     his  »•"*  "•"• 
plea  of  non  vult  contendere  formerly 
peaded,  and  plead  anew  to  the  in- 
dictment as  though  such  plea  had 
never  been  entered. 


ANNOTATION. 
Pleas  af  non  tA  oentcndere  or  geflly  in  cairftel  caae. 


L  Plea  of  gnllty: 

a.  In  general,  694. 

b.  Withdrawing  plea,  696. 

c.  Determining  punishment,  697. 

d.  Miscellaneous,  700. 

II.  Plea  of  non  vult  contendere,  700. 

X.  Plea  «/  gutUif. 
a.  In' general. 

It  is  a  general  principle  of  law,  in 
the  absence  of  statute,  that  one  may 
be  executed  upon  a  plea  of  guilty  to  a 
charge  of  a  capital  offense.  Territory 
V.  Miller  (1886)  4  Dak.  173,  29  N.  W. 
71;  Com.  v.  Battis  (1904)  1  Mass.  95; 
Opinion  of  Justices  (1864)  9  Allen 
(Blase.)  686. 

The  plea  of  guilty,  made  in  open 
court,  to  an  indictment,  is  sufficient 
to  found  a  conviction,  "even  if  to  be 
followed  by  sentence  of  death  .  .  . 
being  deliberately  made,  under  the 
deepest  solemnities,  with  the  advice  of 


counsel,  and  the  protecting  caliti«B 
and  oversight  of  the  judge."  1  Qreenl. 
Ev  S  216w 

In  Re  Meitdor  (1869)  1  Abb.  (U.  &) 
317,  Fed.  Cas.  No.  »376,  tiie  ceart 
said  arcuaade:  "Take,  for  inetaaee, 
the  case  of  a  person  indicted  ler  a  ei^ 
ital  or  other  offense,  and  who,  ea  ar- 
raignment, instead  of  pleading  'net 
guilty'  to  the  charge,  eleets,  for  les- 
sons satisfactory  to  himself,  to  plead 
'guilty;'  if  the  indictment  be  safBeient 
in  law,  the  court  awards  judgmwit 
against  him;  and  this  is  judgment  liy 
the  law  of  the  land,'  and  as  lawful  un- 
der the  Constitution  as  if  he  had  been 
tried  and  found  guilty  \Kr  the  jsdgment 
of  his  peers." 

It  has  been  said  that  a  court  has  no 
power  absolutely  to  refuse  such  plea. 
Green  v.  Com.  (1866)  12  Allen  (Mass.) 
166. 

A  state  statute  providing  that  if  a 
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pers»n  chMCCad  witii  murder  shitll  bo 
convicted  on  confoBsion  In  open  court, 
the  eonrt  shall  proceed  bjr  examination 
of  witnesses  to  determine  the  degree 
of  the  crime  and  give  sentence  accord- 
ingly, dees  not,  because  it  diopenson 
with  a  enlNBisaien  of  the  ease  to  and  a 
Tordiet  br  a  Juay,  violata  the  14th 
Amendment  of  tlw  Federal  Coaetika- 
tion,  forbidding  any  state  to  defirtve 
any  penon  of  Itfe  or  Uber^  without 
due  proeeea  of  law.  Hallinger  t.  Da- 
vis  (18M)  146  U.  &  814,  86  L.  ed.  986, 
13  Si^  Ct  Bep.  lO&t  where  the  court 
said:  "The  appellant,  in  voluntarily 
availing  himself  of  tiic  provisions  of 
the  statute  and  electing  to  plead  guil- 
ty, was  deprived  of  no  right  or  privi- 
lege within  the  protection  of  the  14th 
Amendment.  The  trial  seems  to  have 
been  conducted  in  strict  accaardance 
with  the  fmrma  prescribed  by  the  Con- 
stitutioa  cmd  laws  of  the  atate,  and 
with  special  regard  to  the  rights  of  the 
accused  thereunder.  The  court  re- 
frained from  at  once  accepting  his 
plea  of  guilty,  assigned  him  counsel, 
and  twice  adjourned,  for  a  period  of 
several  days,  in  order  that  he  might 
be  fully  advised  of  the  truth,  force, 
and  effect  of  his  plea  of  guilty.  What- 
ever may  be  thought  of  the  wisdom  of 
departing,  in  capital  cases,  from  time- 
honored  procedure,  there  is  certainly 
nothing  in  the  present  record  to  enable 
this  court  to  perceive  that  the  rights 
of  the  appellant,  so  far  as  the  laws 
and  Constitution  of  the  United  States 
are  concerned,  have  been  in  any  wise 
infringed." 

There  is  in  general  under  the  state 
constitotiona  no  objection  to  a  statute 
permitting  the  court  to  aenteace  to 
death  without  a  jury  en  a  plea  of  guil- 
ty to  a  capital  charge. 

Califonria.— People  v.  Noll  (1868) 
20  Cal.  164;  People  v.  Lennox  (1886) 
67  CaL  118,  7  Pae.  268,  6  Am.  Crim. 
Hop.  642;  People  v.  Miller  (1896)  114 
Cal.  10,  45  Pac.  986;  People  v.  Chew 
Lan  Ong  (1904)  141  Cal.  550,  99  Am. 
St.  Rep.  88,  76  Pae.  186;  People  v. 
Belhm  (1919)  —  Cal.  — .  tK  Pae.  420; 
People  V.  Dabner  (1808)  168  Cal.  898, 
96  Pac.  880. 

IBinoia.— Peoplo  v.  Sinenaa  (1816) 
276  Ul.  467.  114  N.  E.  188  (obiter). 


lawar-Bteto  v.  Cnmberland  (1894) 
90  I<ywa,  826.  68  N.  W.  885. 

Mawachuaetts. — Opinion  of  Justices 
(1864)  9  AHen,  685;  Green  v.  Com. 
(1866)  12  Allen.  166. 

New  HampsUre. — State  v.  Almy 
(1892)  67  N.  H.  274,  22  L.RJL  744,  28 
Atl   372 

6hio.-lcraig  v.  State  (1892)  49 
Ohio  St.  450,  16  L.RJL  368,  30  N.  E. 
1120. 

Oklahoma.— State  v.  Johnson  (1908) 
21  Olcla.  40,  22  L.R.A.(N.S.)  463,  96 
Pac.  26  (opinion  of  the  judges) ;  Opin- 
ion of  Judges  (1911)  6  Okla.  Crim. 
Rep.  18,  115  Pac.  1028. 

Pmnaytvania. — Com.  v.  Cook  (1895) 
166  Pa.  193,  31  Atl.  56;  Com.  v.  Dar- 
dala  (1904)  210  Pa.  61,  59  Att.  432; 
Com.  V.  Johnson  (1905)  211  Pa.  640, 
61  Atl.  246;  Com.  v.  Shrope  (reported 
herewith)  ante,  690;  Com.  v.  Chris- 
tock  (1910)  38  Pa.  Co.  a.  337. 

West  Virginia. — State  v.  Stevenson 
(1908)  64  W.  Va.  392,  19  L.R.A.(N.S.) 
713,  62  S.  E.  688;  State  v.  Stevenson 
(1910)  67  W.  Va.  553,  68  S.  E.  286; 
State  v.  HiUi  (reported  herewith) 
ante  687. 

The  constitutional  right  of  trial  by 
Jury  is  not  violated  by  a  statute  which 
provides  for  the  determination  by  the 
court  of  the  degree  of  crime  on  a  plea 
of  guilty  of  murder;  the  same  does 
not  violate  the  provision  of  the  Con- 
stitution that  the  legislature  shall  not 
'^ake  any  law  that  shall  subject  any 
person  to  a  capital  punishment  .  .  . 
without  trial  by  jury."  State  v.  Almy 
(N.  H.)  supra. 

The  provisions  of  a  statute  that 
"if  the  offense  charged  is  murder,  and 
the  accused  be  convicted  by  confession 
in  open  court,  the  court  shall  examine 
the  witnesses,  and  determine  the  de- 
gree of  the  crime,  and  pronounce  sen- 
tence accordingly,"  are  constitutional 
and  valid.  They  do  not  violate  the 
constitutional  provision  that  "the 
ngkt  of  trial  by  jury  shall  be  invio- 
late."   Craig  V.  Stete  (Ohio)  inpra. 

Under  a  statute  substantially  in  the 
same  terms  as  that  in  ike  Craig  Case, 
the  court,  after  a  plea  of  guilty,  exam- 
ined witaossos  and  found  the  defend- 
ant guilty  of  murder  in  the  first  de- 
gree, and  passed  sentence  of  death 
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upon  him,  all  of  which  was  held  to  be 
in  order.  People  v.  Noll  (Cal.)  su- 
pra, where  the  court  said:  "The  pro- 
ceeding to  determine  the  degree  of  the 
crime  of  murder  after  a  plea  of  guilty 
is  not  a  trial.  No  issue  was  Joined 
upon  which  there  could  be  a  trial. 
There  is  no  provision  of  the  Constitu- 
tion or  of  any  statute  which  prevents 
a  defendant  from  pleading  guilty  in- 
stead of  having  a  trial  by  jury.  If  he 
elects  to  plead  guilty  to  the  indict- 
ment, the  provision  of  the  statute  for 
determining  the  degree  of  the  guilt, 
for  the  purpose  of  fixing  the  punish- 
ment, does  not  deprive  him  of  any 
right  of  trial  by  jury." 

In  a  case  of  a  life  sentence,  the 
court  said:  "They  were  indicted  for 
murder  and  pleaded  guilty  to  that 
charge.  The  court  was  empowered  to 
punish  them  by  sentencing  them  to  be 
hanged  or  to  be  confined  in  the  peni- 
tentiary for  the  term  of  not  less  than 
fourteen  years,  and  from  that  up  to  the 
period  of  their  natural  lives."  People 
V.  Siracusa  (111.)  supra. 

It  may  be  noted  that  in  People  v. 
Chew  Lan  Ong  (1904)  141  Cal.  550,  99 
Am.  St.  Rep.  88,  75  Pac.  186,  supra, 
where  the  court  found  the  degree  to  be 
the  first  degree,  it  was  stipulated  that 
the  testimony  taken  at  the  preliminary 
examination  of  the  defendant  be  intro- 
duced in  evidence  and  used  by  the 
court  in  fixing  the  degree,  and  this 
was  done. 

It  may  be  also  noted  that  in  Jones 
V.  Com.  (1874)  75  Pa.  403, 1  Am.  Crim. 
Rep.  262,  and  in  Com.  t.  Morgenthau 
(1913)  249  Pa.  189,  94  Atl.  651,  the 
court  on  a  plea  of  guilty  in  a  murder 
case  having  determined  the  guilt  as 
first  degree,  on  appeal  the  supreme 
court  found  it  to  be  the  second  degree. 

A  view  contrary  to  the  general  rule 
was  taken  in  Indiana,  where  it  was 
held,  under  a  constitutional  provision 
that  "in  all  criminal  prosecutions  the 
accused  shall  have  the  right  to  a  pub« 
lie  trial  by  an  impartial  jury  in  the 
county  in  which  the  offense  shall  have 
been  oommitted,"  that  the  defendant 
may  not  waive  the  right  to  a  trial  in  a 
criminal  case  unless  the  statute  so 
provides,  and  it  not  being  so  provided 
in  capital  cases,  a  plea  of  guilty  in 


such  a  case  is  unauthorized.  Wart- 
ner  v.  State  (1884)  102  Ind.  61, 1  N.  E. 
65,  6  Am.  Crim.  Rep.  178  (where  it 
was  also  provided  by  statute  that  the 
defendant  "shall  suffer  death  or  be 
imprisoned  in  the  state  prison  during 
life,  in  the  discretion  of  the  jury"). 

It  may  be  noted  in  this  connection 
that  it  has  been  held  in  Indiana  that 
the  court's  error  in  sentencing  the  de- 
fendant to  imprisonment  for  life  with- 
out a  jury  cannot  be  reviewed  after 
the  time  limit  to  appeal  (Frazier  v. 
State  (1886)  106  Ind.  662,  7  N.  E. 
378),  nor  can  it  be  reviewed  by  habeas 
corpus  (Lowery  v.  Howard  (1886)  103 
Ind.  440,  8  N.  E.  124,  6  Am.  Crim.  Rep. 
278). 

Sometimes  the  statute  forbids  the 
plea;  see  State  v.  Genz  (1895)  67 
N.  J.  L.  469,  31  Atl.  1061;  State  v. 
Martin  (1919)  —  N.  J.  — ,  106  Atl. 
386;  People  v.  Smith  (1894)  78  Hun, 
179,  28  N.  Y.  Supp.  912. 

b.  Withdratoing  plea. 

It  is  in  general  a  matter  of  discre- 
tion of  the  trial  court  to  refuse  to  per- 
mit the  plea  to  be  withdrawn,  whether 
before  sentence  (People  v.  Miller 
(1896)  114  CaL  10,  46  Pac.  986;  Peo- 
ple V.  Dabner  (1908)  153  CaL  398,  95 
Pac.  880;  People  v.  Bellon  (1919)  — 

Cal ,  182  Pac.  820;  Mounts  v.  Com. 

(1889)  89  Ky,  274,  12  S.  W.  311;  State 
V.  Stevenson  (1910)  67  W.  Va.  553.  68 
S.  E.  286;  State  v.  Hill  (reported 
herewith)  ante,  687),  after  sentence 
but  before  entry  of  judgment  (People 
V.  Lennox  (1885)  67  CaL  118,  7  Pac 
260,  6  Am.  Crim.  Rep.  642),  or  after 
judgment  (State  v.  Stevenson  (1908) 
64  W.  Va.  392,  19  L.R.A.(N.S.)  718, 
62  S.  E.  688),  not  necessary  to  result. 

Where,  after  a  plea  of  guilty  in  a 
murder  case,  one  witness  was  heard 
and  the  jury  fixed  the  punishment  at 
death,  it  was  held  no  error  to  refuse 
before  sentence  the  motion  of  the  de- 
fendant to  withdraw  his  plea.  Mounts 
▼.  Com.  (1889)  89  Ky.  274,  12  S.  W. 
311. 

In  State  t.  Stevenson  (1910)  67 
W.  Va.  658,  68  S.  E.  236,  tiie  court 
said:  "In  order  to  deprive  the  court 
of  its  discretionary  power  to  refuse 
leave  to  withdraw  a  plea  of  guilty,  it 
seems  to  be  necessary  to  show  that  the 


Digitized  by 


Google 


ANNO.— CAPITAL  CASES— PLEAS. 


697 


prisoner  was  ttniafonned  or  miuid- 
viaod  as  to  tb»  lUtare  of  tho  charge 
against  him  and  the  effeet  of  his  plea, 
or  indaced  by  threats  or  promises  to 
confess  the  crime.  This  mistalce,  mis- 
apprehension, promise,  or  inducement 
may  relate  to  the  manner  and  extent  of 
punishment,  but  it  must  appear  that 
something  of  this  nature  induced  the 
plea." 

(In  United  States  ▼.  Oixon  (1807) 
1  Granch,  C.  G.  414,  Fed.  Gas.  No. 
14,968,  the  court  permitted  a  prisoner 
•  to  plead  guilty  to  a  capital  offense,  and 
later  permitted  him  to  withdraw  the 
plea,  which  he  did.) 

But  it  is  error  to  refuse  to  allow  the 
withdrawal  of  a  plea  of  guilty  of  a 
capital  olfense  if  it  was  not  volun- 
tarily made. 

Thus  one  who,  upon  the  day  he  is 
indicted  for  homicide,  enters  a  plea 
of  guilty  because  he  is  informed  that 
tiie  trial  judge  has  stated  that  if  he 
is  to  do  so,  he  had  better  do  it  before 
the  train  leaves  which  would  take  him 
to  a  jail  in  another  counly,  as  mob 
violence  is  feared,  and  is  immediately 
found  guilty  by  the  jury  without  evi- 
dence, they  fixing  the  punishment  at 
death,  and  is  sentenced  to  death,  and 
taken  to  such  jail,  is  entitled  to  a  new 
trial  and  permission  to  withdraw  his 
plea.  Little  v.  Gom.  (1911)  142  Ky. 
92,  84  L.R.A.(NJ5.)  257,  183  S.  W. 
1149,  Ann.  Gas.  1912D,  241. 

And  where  the  defendant  pleaded 
guilty  of  murder  to  save  himself  from 
mob  violence,  and  the  jury  .without 
evidence  returned  a  verdict  of  guilty, 
and  the  court  sentenced  him  to  life 
imprisonment,  the  judgment  was  va- 
cated on  the  ground  that  the  plea  was 
not  voluntary.  Sanders  v.  State 
(1882)  85  bid.  818.  44  Am.  Rep.  29. 

It  was  held  to  be  error  to  receive  a 
plea  of  guilty  of  murder  from  a  man 
nineteen  or  twenty  years  of  age,  who 
did  not  understand  English  and  was 
without  counsel,  and  to  refuse  to  al- 
low the  plea  to  be  withdrawn.  Gard- 
ner V.  State  (1883)  10«  IlL  7ft. 

It  has  be^  held  that  a  statute  pro- 
viding thaf'at  any  time  before  judg- 
ment the  court  may  permit  the  plea  of 
guilty  to  be  withdrawn,  and  other 
plea  or  pleas  substituted,"  is  manda' 


tory,  80  that  where  on  a  plea  of  guilty 
in  a  marder  case,  the  court  took  evi- 
dence, announced  that  the  circum- 
stances were  such  that  the  defendant 
should  be  punished  by  death,  and  fixed 
a  day  for  sentence,  it  was  held  to  be 
error  to  refuse  the  defendant  leave 
before  sentence  to  withdraw  his  plea. 
State  v.  Hortman  (1904)  122  Iowa,  104, 
97  N.  W.  981,  where  the  statute  fur- 
ther provided  that,  in  cases  of  murder 
in  the  first  degree,  the  jury,  if  tried  to 
a  jury  upon  a  plea  of  not  guilty,  shall 
determine  whether  the  defendant  shall 
be  punished  by  death  or  by  imprison- 
ment for  life;  if  the  defendant  pleads 
guilty,  the  character  of  the  punish- 
ment shall  be  determined  by  the  court. 

o.  Determining  punishtnent. 

In  some  cases  the  statutes  are  not 
clear  as  to  whether  it  is  the  court  or 
the  jury  which  is  to  determine  the 
punishment,  where  that  is  not  fixed. 
It  has  been  held  that  the  court  on  a 
plea  of  guilty  is  not  precluded  from 
sentencing  a  prisoner  to  death  without 
a  jury,  though  the  statutes  declare  in 
general  that  the  degree  of  punishment 
is  to  be  determined  by  the  jury. 

Thus,  in  Green  v.  Com.  (1866)  12 
Allen  (Mass.)  155,  the  court  In  a  mur- 
der case  sustained  the  trial  court  in 
sentencing  the  defendant  without  a 
jury,  where  the  statute  provided  that 
a  "person  indicted  for  a  capital  crime 
may  be  arraigned  before  the  court  held 
by  one  justice,  and  if  he  pleads  guilty, 
such  court  may  award  sentence 
against  him  according  to  law;"  al- 
though the  statutes  also  provided  that 
"the  degree  of  murder  shall  be  found 
by  the  jury." 

The  same  view  had  been  already 
taken  in  Opinion  of  Justices  (1864)  9 
Allen  (Maas.)  686,  where  the  court 
said:  "It  is  competent  for  the  court, 
when  held  by  a  single  justice,  to  ar- 
raign a  person  indicted  for  a  capital 
crime,  and  if  he  pleads  guilty,  the 
court  so  held  may  proceed  and  award 
sentence  against  him,  according  to 
law,"  notwithstanding  the  provision 
that  "the  degree  of  murder  shall  be 
found  by  the  jury,"  as  that  applies 
"only  to  cases  where  there  is  a  trial 
of  an  indictment  for  murder  on  a  gen- 
era! plea  of  not  guilty,  or  on  a  plea  of 
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guilty  of  murder  in  the  second  degree, 
and  not  guilfy  of  murder  in  the  first 
degree  .  .  .  it  is  not  designed  to 
repeal  or  alter  the  well-established 
rule  of  the  common  law,  bfr  which  a 
par^  indicted  for  an  offense,  however 
grave  its  nature,  may  enter  a  plea  of 
guilty  thereto,  if  he  sees  fit  so  to  do. 
In  such  a  case,  there  is  no  issue  to  be 
submitted  te  a  jury  on  which  a  verdict 
can  be  founded." 

In  Territory  v.  Miller  (1886)  4  Dak. 
178,  29  N.  W.  71,  it  was  held  that  on 
a  plea  of  guilty  of  murder  the  court 
may  sentence  the  defendant  to  death, 
although  the  statute  provides  tiiat 
"every  person  convicted  of  murder 
shall  suffer  death,  or  imprisonment  at 
hard  labor  in  the  territorial  peniten- 
tiary for  life,  at  the  discretion  of  the 
jury  .  .  .  upon  trial  of  an  indict- 
ment for  murder,  the  jury,  if  they  find 
the  defendant  guUty,  must  designate 
in  their  verdict  whether  he  shall  be 
punished  by  death,  or  imprisonment 
for  life  at  hard  labor,  and  the  judg- 
ment of  the  court  shall  be  in  accord- 
ance therewith." 

But  in  Green  v.  United  States 
(1918)  40  App.  D.  C.  426,  46  L.R.A. 
(N.S.)  1117,  it  was  held  that  "where 
by  statute  the  jury  are  authorized  to 
inflict  a  death  penalty  for  a  crime 
which  otherwise  would  be  punishable 
by  imprisonment,  the  court  has  no 
authority  to  receive  a  plea  of  guilty, 
and  thereby  withdraw  the  case  from 
the  jury,"  and  in  such  a  case  it  right- 
fully refuses  to  receive  such  plea. 

In  Hamilton  v.  People  (1874)  71 
IlL  498,  it  was  held  that  the  court  had 
power  to  sentence  to  imprisonment  for 
life  a  person  who  pleads  guilty  of 
murder,  where  the  statute  provided: 
"No  person  shall  be  sentenced  to  death 
by  any  court,  unless  the  jury  shall 
have  so  found  in  their  verdict  upon 
the  trial,"  *nd  an  earlier  statute  pro- 
vided that  in  all  cases  where  the  party 
indicted  shall  plead  "guilty,"  such  plea 
shall  be  received  and  recorded,  "and 
the  court  shall  proceed  to  render  judg- 
ment and  execution  thereon,  as  if  he 
or  she  had  been  found  guilty  by  jury." 

Where  the  statute  provides  that  tite 
court  shall  fix  the  punishment,  it  is 
error  for  the  jury  to  do  so.    Thus,  the 


justices  suggested  ii-regularity  where 
the  court  left  it  to  the  jary  to  fix  the 
punishment  on  a  plea  «f  guilty  in  a 
murder  ease,  the  statute  providing 
that  upon  a  plea  of  gniity  tlie  eoort 
shah  determine  whether  tim  punish- 
ment should  be  daalii  or  iiaprisMi- 
ment  for  life.  State  v.  JohnaM  (190B) 
21  OUa.  «0.  22  LJtJL(N.S.)  468.  96 
Pac.  26  (note  that  this  was  an  opin- 
ion of  tke  judges,  net  a  jadietal  de- 
cision). 

It  has  been  held  in  one  ease  that  the 
record  should  show  the  conclusion  of 
the  court.  Thus,  whore  the  stotute  de- 
clared that  "in  all  trials  for  murdar, 
the  jury  before  whom  such  trial  is 
had,  if  they  find  the  prisoner  guilty 
thereof,  shall  ascertein  in  their  v«r- 
dict  whether  it  be  murder  or  man- 
slaughter, and  if  such  prisoner  be  con- 
victed by  confession  in  open  court,  the 
court  shall  proceed  by  examination  of 
witnesses  in  open  court  to  determine 
the  degree  of  the  crime,  and  shall  pro- 
nounce sentence  accordingly,"  the 
court  said:  "It  aM>ears  that  In  the 
present  case,  on  the  trial  below,  after 
the  testimony  on  the  part  of  the  prose- 
cution had  closed,  the  then  defendant 
withdrew  his  plea  of  not  guilty  and 
pleaded  guilty  to  the  indictment,  and 
was  thereupon  sentenced  to  be  hung. 
Nothing  appears  on  the  record  show- 
ing that  witnesses  were  examined  by 
the  court  after  he  had  pleaded  guilty, 
or  that  the  court  in  any  manner  de- 
cided whether  the  offense  were  mur- 
der or  manslaughter,  as  contemplated 
by  the  statute.  This  we  think  was 
an  error,"  as  the  record  should  have 
shown  what  the  conclusion  of  the 
court  was.  M'Cauley  v.  United  Stetes 
(1846)  Morris  (Iowa)  486.  But  com- 
pare, as  to  the  presumption  of  regu- 
larity. State  v.  Hiu.  (reported  here- 
with) ante,  687. 

Under  a  similar  stotute  to  that  quoi' 
•d  in  M'Cauley  v.  United  Stetes 
(lows)  supra,  it  was  held  that  on  a 
plea  of  guilty  the  court  should  deter- 
mine the  degree  and  the  sentence.  Ex 
parte  Colo  (1910)  —  Nek  — ,  174  N. 
W.  609,  rehearing  denied  lb  (1919)  — 
Neb.  — ,  174  N.  W.  848. 

Where  the  stetute  previdad  that, 
"upon  a  plea  of  guilty  of  a  crime  dis- 
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tingaishMl  or  divided  into  degrees,  the 
«ourt  must,  before  passing  sentence, 
determine  tke  degree,"  it  was  held, 
where  the  defendant  entered  a  plea  of 
muntor  in  the  irst  degree^  that  the 
CMirt  nust,  aevertheless,  determine 
tlM  degree.  People  ▼.  ParaekevopoUt 
(1919)  —  CaL  App.  — v  188  Pae.  68ft. 

Under  a  statnte  prevlding  that  'if 
the  accused  pleads  guil^  of  mavder 
in  the  firat  degree,  lentenoe  of  death 
or  eenfinenant  in  tiie  penitentiary  for 
life  shall  be  pronounced  upon  him  by 
the  court,  as  aaay  seem  right,  in  the 
same  manner  and  with  like  effect  as 
if  he  had  been  found  guilty  by  the 
verdict  of  a  jury,"  it  was  held  error 
for  the  court,  after  such  plea  had  bean 
received,  and  before  pronoundnf 
judgment  thereon,  to  proceed,  in  th» 
absence  of  the  prisoner,  to  examine 
witaeseee  and  hear  from  the  special 
judge  who  presided  at  the  time  of  re- 
ceiving such  plea  statements  respect- 
ing the  circumstances  and  facts  of  the 
killing,  whether  such  examination  be 
ftor  the  personal  satisfaction  of  the 
judge  pronouncing  the  judgment  of 
the  court  or  to  advise  him  as  to  the 
character  of  judgment  that  should  be 
pronoanced  on  said  plea.  State  v. 
Stevenson  (190^)  €4  W.  Ya.  392,  19 
LJt.A.(N£.)  71S,  62  8.  E.  688. 

On  the  otiier  hand  under  some  stat- 
utes the  punishment  is  to  be  fixed  by 
the  jury.  Thus  the  jury  are  not,  by  a 
plea  of  guilty,  precluded  from  fixing 
the  punishment  at  death  where  the 
statutes  provide:  "The  punishment 
of  murder  in  the  first  degree  shall  be 
death  or  imprisonment  for  life  as  the 
jury  may  determine,"  and  "the  punish- 
ment of  murder  in  the  first  degree 
shall-  be  death  or  imprisonment  for 
life  as  the  jury  may  determine.  .  .  . 
If  the  jury  shall  find  the  respondent 
guilty  of  murder  in  the  first  degree, 
the  punishment  shall  be  life  imprison- 
ment unless  the  jury  shall  add  to  their 
verdict  the  words  'with  capital  punish- 
ment.'" State  V.  Comery  (1915)  78 
N.  H.  6,  95  Atl.  670. 


It  has  been  said  that  under  the 
Texas  statute,  "in  all  cases  in  which 
the  defendant  pleads  guilty  to  an  in- 
dictment for  murder:   First,  a  jury 


must  be  summoned;  and,  second,  evi- 
doDoa  most  be  ini^'oduced.  A  jury 
must  be  summoned  as  is  required  by 
law — that  is,  in  the  same  manner  as' 
in  all  murder  cases — unless  waived  by 
defendant  A  jury  must  be  impaneled, 
and  this  cannot  be  waived.  A»  the 
juTf  *mvHA  tad  of  what  degree  of  mur- 
der defendant  is  guilty,'  evidence  must 
be  intreduced.  Why?  Te  enable  the 
jury  te  find  the  degree  of  murder,  and 
properly  fix  the  punishment,"  and  the 
reception  of  incompetent  evidence  is 
error.  Martin  v.  State  (1896)  86  Tex. 
Grim.  Rep.  682,  88  S.  W.  194. 

It  is  error  te  charge  the  jury  on  a 
plea  of  guilty  in  a  murder  case  that 
such  is  a  plea  ef  gnilty  in  the  first 
degree,  where  the  statute  provides 
that  "if  any  person  shall  plead  guilty 
to  an  indictment  for  murder,  a  jury 
shall  be  summoned  to  find  of  what 
degree  of  murder  he  is  guilty,  and  in 
either  case  they  shall  also  find  the 
punishment."  Sanders  v.  State  (1688) 
18  Tex.  App.  872. 

The  requirements  of  the  statute  that 
the  plea  of  guilty  shall  not  "be  re- 
ceived unless  it  plainly  appear  that  he 
(the  prisoner)  is  sane  and  is  unin- 
fluenced by  any  consideration  ef  fear, 
or  by  any  persuasion  or  delusive  hope 
of  pardon,  prompting  him  to  confess 
his  guilt,"  do  not  appear  by  a  recital 
in  the  judgment  that  "after  hearing 
the  indictment  read,  the  defendant's 
plea  of  guilty  (after  being  duly  and 
legally  warned  by  the  court  in  open 
court  of  the  legal  consequences  of 
such  plea,  and  after  being  so  warned 
the  defendant  still  persisted  in  plead- 
ing guilty),"  etc.    Ibid. 

The  prMrequisites  to  acceptance  of  a 
plea  of  guilty  must  appear  of  record 
or  the  judgment  will  be  reversed. 
Ck)Ieman  v.  State  (1896)  35  Tex.  Grim. 
Rep.  404,  33  S.  W.  1083. 

For  cases  where  the  court  received 
the  plea,  and  evidence  was  given  be- 
fore the  jury  which  found  the  first 
degree,  and  the  punishment  death,  see 
Giles  V.  State  (1887)  23  Tex.  App. 
281,  4  S.  W.  886;  King  v.  State  (1898) 
—  Tex.  Grim.  Rep.  — ,  46  S.  W.  818. 
The  same  seems  to  have  been  ttone  in 
Scott  V.  State  (1890)  29  Tex.  App.  217, 
15  S.  W.  814.     In   Burton   v.  State 
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(1894)  33  Tex.  Crim.  Rep.  188,  25  S.  W, 
742,  the  jury  found  the  lecond  degr**. 

,  d.  Miacellaneoua, 

Where  the  statute  require*  that 
"whenever  any  person  prosecuted  for 
murder  or  manslaughter  pleads  guilty, 
he  shall,  in  bis  plea,  designate  wheth- 
er  he  is  guilty  of  murder  in  the  first 
degree  or  in  the  second  degree,  or  of 
manslaughter  in  the  first  degree  or  in 
the  second  degree,"  it  is  error  to  treat 
a  plea  in  a  murder  case  of  "guilty  as 
charged  in  the  information"  as  a  plea 
of  guilty  of  murder  in  the  first  degree. 
State  V.  Noah  (1910)  20  N.  D.  281, 124 
N.  W.  1121. 

It  may  be  noted  that  in  State  v. 
Valentina  (1904)  71  N.  J.  L.  562,  60 
Atl.  177,  the  defendant  in  a  murder 
case,  on  appeal,  complained  that  the 
defendant's  counsel,  in  opening  the 
defense,  declared  that  "the  defendant, 
when  arraigned  in  open  court,  made 
confession  of  the  commission  of  this 
crime;"  that  it  thereupon  became  the 
du^  of  the  presiding  judge  to  coxvect 
this  statement  and  inform  the  jury 
that  there  was  no  such  confession  be- 
fore them,  to  which  the  court  said, 
inter  alia:  "I  know  of  no  rule,  either 
at  the  common  law  or  created  by  stat- 
ute, which  requires  the  judge  presid- 
ing at  a  criminal  trial  to  restrain  the 
defendant's  counsel  from  making  such 
admission  as  to  the  guilt  of  his  client 
as  be  may  think  proper;  and  I  know  of 
no  authority  possessed  by  this  court, 
sitting  in  review,  to  animadvert  on  the 
discretion  which  the  trial  court,  if  not 
asked  to  interpose,  might  exercise  on 
such  an  occasion." 

II,  Ft**  of  MMt  vult  eontmtderm. 

It  will  be  seen  that  it  is  held  in 
Com.  t.  Shrope  (reported  herewith) 
ante,  690,  that  the  plea  of  non  valt 
contendere  is  not  allowable  in  a  cap- 


ital case.    There  seems  to  be  little  in 
the  books  en  the  subject. 

In  People  v.  Lennes  (1885)  67  Cat 
lis,  7  Pac  260,  6  Am.  Crim.  Rep.  642, 
the  court  refused  in  a  murder  ease  to 
permit  the  defendant  to  withdraw  his 
plea  of  not  guilty,  and  to  plead  non 
vult  contendere,  but  permitted  him  to 
withdraw  his  plea,  and  he  then  plead- 
ed guilty. 

A  prisoner  may  not  object  to  a  re- 
fusal to  accept  his  plea  of  guilty  where 
the  statute  provides  that  "in  no  case 
shall  the  plea  of  guilty  be  received 
upon  any  indictment  for  murder;  and 
if,  upon  arraignment,  such  plea  of 
guilty  should  be  offered,  it  shall  be  dis- 
regarded and  a  plea  of  not  guilty  en- 
tered, and  a  jury  duly  impaneled  shall 
try  the  case  in  manner  aforesaid;  pro- 
vided, however,  that  nothing  herein 
'Contained  shall  prevent  the  accused  of 
pleading  non  vult  or  nolo  contendere 
to  such  iadiotment;  the  sentence  to  be 
imposed,  if  such  plea  be  accapted, 
shall  be  the  same  as  that  imposed 
upon  a  conviction  of  murder  of  tbe 
second  degree."  State  v.  Genz  (1895) 
67  N.  J.  L.  459, 81  AtL  1087.  The  court 
repudiated  the  contention  of  counsel 
that  the  legislature  had  no  right  to 
require  the  court  to  ofder  a  plea  of  not 
guilty  to  be  entered  against  the  de- 
ceased's protest. 

Where  the  statute  prohibited  the  ac- 
ceptance of  a  plea  of  guil^  on  an  in- 
dictment for  murder,  with  the  proviso 
that  nothing  in  the  act  should  prevent 
the  accused  pleading  non  vult,  the 
sentence  to  be  imposed,  if  such  plea 
be  accepted,  to  be  imprisonment  at 
hard  labor  for  life,  or  the  same  im- 
posed upon  a  conviction  of  murder  in 
the  second  degree,  it  was  held  that 
there  was  no  error  in  refusing  to  ac- 
cept the  plea  of  non  vult.  State  ▼. 
Martin  (1919)  —  N.  J.  — ,  106  Atl.  S85. 

B.  B.  B. 
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ALICE  J.  KILLAM,  Plff.  in  Err., 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY. 


Ttr^tntu  Supreme  Court  of  AppeaU  —  Hareih  »t,  1919. 
(122  Va.  641,  96  S.  E.  606.) 

Nuisance  —  Babllity  of  raflroad  for. 

1.  A  railroad  company  is  liable  for  injury  to  abutting  property  for  the 
operation  of  railroad  appurtenances  such  as  roundhouses,  switch  yards 
not  connected  with  stations  or  depots,  repair  shops,  or  tiBrminid  plant, 
in  such  a  way  as  to  cause  a  nuisance  to  such  property. 

[S««  note  on  this  qiuMtion  beguming  on  pago  723.] 


Railroad  —  liability  tat  injury  to 
neighboring  property  —  acts  in 
private  capacv^. 

2.  The  liability  of  a  railroad  com- 

gany  for  injury  to  private  property 
y  acts  ia  its  private,  as  distinguished 
from  its  public,  capacity,  is  wholly  in- 
dependent of  the  liability  under  the 
Ck>nstitutioB  for  damaginsr  property 
for  public  use. 

Pnblie  eerrice  corporation  —  act*  in 
private  capacity. 

3.  A  public  service  corporation  may 
perform  acts  in  its  private,  as  distin- 
guished from  its  public,  capacity. 

[See  22  R.  C.  L.  750.3 
Railroads  —  liability  for  injury  to 
abutting  property. 

4.  Legislative  authority,  in  the  ab- 
sence of  constitutional  restrictions,- 
abaolves  a  railroad  company  from  li> 
ability  to  abutting  property  for  in- 
juries done  in  locating,  constructing, 
change  of  construction,  and  operating 
its  road,  while  acting  in  its  public 
capacity; 

[See  22  R.  C.  L.  912.] 

Nuisance  —  legislative  immunity  — 

I»ivate  acts  of  corporation. 

6.  When  a  public  service  corpora- 
tion does  acts  in  its  private  capacity, 
mere  general  legislative  authority  to 
establish,  locate,  and  operate  its  works 
will  not  confer  upon  it  immunity  from 
liability  for  injuries  resulting  from  a 
construction  and  operation  of  such 
works,  which  would  have  been  deemed 
a  private  nuisance  at  common  law. 

[See  22  R.  G.  L.  91S.] 
Cmrporation  —  operation  in  public  or 

private  capaeily. 

6.  Woiks  constructed  by  a  public 


service  corporation,  not  for  the  very 
public  duties  for  which  it  was  incor- 
porated, but  as  incidental,  adjunctive, 
or  appurtenant  thereto,  will,  in  their 
operation,  be  considered  and  classed 
as  in  the  private  capacity  of  the  cor- 
poration. 

[See  20  K.  C.  L.  464.] 
Public  service  corporation  —  appli- 
cability of  maxim  "Sic  atero  tuo." 

7.  A  public  service  corporation  in 
operating  in  its  private  capacity  is  sub- 
ject to  the  maxim  "Sic  utere  tuo  ut 
alienum  non  Isdas." 

[See  20  R.  C.  L.  881,  454.] 
Railroad    —    liability    for    hump    in 
switch  yard. 

8.  A  railroad  company  is  liable  for 
creating  a  nuisance  to  neighlMring 
proper^  by  the  construction  and  op- 
eration of  a  hump  for  the  purpose  of 
distributing  the  loaded  ears  by  grav- 
ity in  a  terminal  yard  which  is  not 
connected  with  a  station  or  depot,  but 
was  located  under  separate  charter, 
not  to  perform  a  duty  to  the  public, 
but  merely  to  handle  a  particular 
class  of  freight  of  the  railroad  com- 
pany. 

[See  22  R,  C.  L.  913.] 
Nuisance    —    effect     of    legislative 
authority. 

9.  If  the  construction  and  operation 
of  a  switch  yard  by  a  railroad  com- 
pany falls  within  the  same  class  as 
main-line  construction  and  operation, 
general  legislative  authority  confers 
immunity  from  liability  for  Injniy  to 
neighboring  property  in  the  absence 
of  constitutional  limitation. 

[See  20  R.  C.  L.  885.] 
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Ebboe  to  the  Circuit  Court  of  the  City  of  Norfolk  to  review  an  order 

overruling  a  demurrer  to  defendant's  special  plea  and  dismissing  a  suit 

brought  to  recover  damages  for  the  creation  at  »  naisance  by  it  and  for 

injury  to  plaintiff's  property.    Order  set  aside. 

Statement  by  Suaa,  J.:  ed  for  the  purpMe  juet  beyond  the 

This  is  an  action  at  law  by  the     summit  of  the  "hump,"  that  they 


plaintiff  in  error  (hereinafter  re- 
ferred to  as  plaintiff)  against  the  de- 
fendant in  error  (hereinafter  refer- 
red to  as  defendant)  for  damages 
alleged  in  the  declaration  to  consist 
of  the  diminution  of  the  market  and 
rental  value  of  certain  land,  dwell- 
ing house,  and  other  buildings,  etc., 
thereofl,  located  near  the  defend- 
ant's terminal  yard  at  Lambert's 
Point.  It  is  alleged  that  the  trades 
on  such  yard  near  to  plaintiff's  prop- 
erty were  practically  level  when  the 
dwelling  house  was  erected,  and 
that  such  damages  were  caused  by 
the  following  alleged  change  of  ctm- 
struction  and  sabseqnent  operation 
by  defendant  of  that  portion  of  its 
tracks  which  are  on  the  part  of  the 
said  terminal  yard  near  to  plaintifTs 
said  property;  namely,  that  (as  al- 
leged in  substance  in  the  first  count 
of  the  declaration)  the  defendant, 
within  five  years  before  the  bringing 
of  this  suit,  constructed  a  large  em- 
bankment, called  a  "hump,"  com- 
mencing at  a  point  about  one-sixth 
of  a  mife  eastwardly  from  plaintiff's 
property  and  rising  in  a  westerly 
direction  at  a  very  steep  grade  un- 
til it  has  passed  said  property;  that 
upon  said  embankment  as  it  rises 
there  was  laid  a  double-track  rail- 
road; that  such  embankment  is  in 
close  proximity  to  the  plaintiff's 
dwelling  house  and  the  land  on 
which  it  is  located,  all  owned  by 
plaintiff;  that  such  embankment  is 
20  feet  high  oppo^te  plaintiff's 
property,  and  continues  to  rise  for  a 
considerable  distance  westwardly 
beyond  the  same;  that  when  de- 
fendant's trains  of  coal  cars  reach 
said  terminal  yard  they  are  broken 
up,  and  cars,  in  trains  of  about 
twenty,  are  propelled  by  engines  em- 
ployed for  the  pcffpose  (being  other 
engines  than  those  which  brought 
the  trains  into  the  terminal  yard) 
up  the  grade  of  said  "hump,"  and 
are  so  disposed  of,  in  a  yard  provid- 


may  be  thence  propelled  by  gravity 
to  a  point  in  said  terminal  yard 
where  appliances  are  provided  for 
the  purpose  of  transferring  the  coal 
into  other  cars,  into  which  latter 
cars  the  coal  is  transferred  and 
thence  moved  to  vessels  awaiting 
same  at  the  piers,  into  which  vessels 
the  coal  is  then  loaded;  that  daily 
sinee  said  embankimnt  was  erected 
tlM  (deration  of  the  defendftat  of 
its  tracks  thereon,  day  and  night, 
continuously,  to  the  extent  of  forty 
trains  a  day,  in  the  transportation 
of  coal  cars  up  said  grade  along  by 
the  plaintiff's  property,  has  been 
such  that,  because  of  such  grade  and 
the  unusual  amount  of  power  re- 
quired to  propel  said  trains  of  coal 
cars  up  said  grade  (steam  locomo- 
tives of  very  great  power,  using  bi- 
tuminous coal,  being  employed  for 
that  purpose),  that  in  such  locaHty 
of  the  plaintiffs  property,  "unusual, 
prolonged,  and  very  loud  and  annoy- 
ing noises  and  vibrations  of  the 
dwelling  house-on  said  lot  have  heea 
produced,  which  vibrations  caused 
the  plastering  on  the  ceilings  and 
side  walls  of  it  to  crack  and  fall,  and 
vast  volumes  of  smc^e,  soot,  cinders, 
ashes,  and  gases  were  dlscbairged 
from  said  locomotives,  and  coal  dost 
has  been  shaken  and  blown  from 
said  cars,  which  fall  upon  said  prem- 
ises of  the  plaintiff,  bladcening  and 
rendering  dirty  and  unsightly  the 
houses,  fences,  trees,  and  shrubs 
thereon,  and  entered  the  said  dwell- 
ing house,  settling  upon  the  interi- 
or and  the  occupants  (when  occu- 
pied) and  the  contents  thereof,  amd 
soiling  the  floors,  walls,  ceilings, 
doors,  windows,  furniture,  furnish- 
ings, clothing,  bedding,  curtains, 
table  coverings,  food,  and  other  arti- 
cles therein,  the  same  being  accom- 
panied by  foul,  offensive,  and  noi- 
some odors  which  taint  and  corrupt 
the  atmo^here;  that  damage  and 
injury  of  the  same  nature,  though 
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leas  in  degree,  was  and  is  done  to 
plaintiff's  propwty  by  said  trains  of 
cars  and  locomotives  returning  over 
the  tradn  as  said  embankment ;  that 
the  conditions  whereof  plaintiff  .  .  . 
complaiBS  are  of  a  permanent  na- 
tsre,  and  will  continue  indefinitely, 
— all  of  which  have  rendered  the 
said  dwdhnff  hoiue  and  premises 
unclean  and  nnoomforkable,  na< 
healthy,  undesirable,  and  unfit  for 
habitation,  and  have  damaged  the 
iriaintiff's  said  property,  and  made  it 
ittipossiUe  to  obtain  and  retain  ten- 
ants, and  caused  a  considerable  loss 
of  rent  and  great  depreciation  in  the 
nuD^t   and  rental   value   of  the. 

The  count  of  the  dectanrtimi  men- 
tioned alleges  a  common-law  nui- 
sanee,  aad  \&  substantially  the  same 
as  the  declarations  in  the  Townsend 
and  TerrsU  Cases,  referred  to  in  the 
opinion  belvw. 

The  declaration  is  in  two'  counts. 
Vaia  other  eoant  is  substantially  the 
same,  except  that  it  omits  the  alle- 
gation of  damages  caused  by  the  re- 
tom  of  the  trains  of  cars  and  loco- 
motives over  the  tracks  on  the  em- 
bankment, and  it  alleges  no  loss  of 
rental,  but  (mly  depreciation  of  the 
market  and  rental  vahie  of  the  plain- 
tiiTs  property,  and  claims  the  jtiat 
eompetwation  therefor  guaranteed 
by  our  state  Constitution. 

The  defendant  filed  a  special  plea 
to  the  declaration,  setting  up  the  de- 
fense of  legislative  privilege,  claim- 
ing (in  substance)  immunity  from 
any  liabHity  to  the  plaifitiff  for  dam- 
agcB  on  the  ground  that  its  acts  com- 
I^irined  of  by  the  plaintiff  were  all 
^ne  under  legislative  authority  con- 
tained in  its  charter  and  in  the  char- 
Usr  of  the  Norfolk  Terminal  Com- 
pany, its  predecessor  in  title,  in 
strict  conformity  therewith  and 
witii  <tae  care  and  skill. 

Omitting  the  formal  parts,  such 
special  plea  is  as  follows : 

"  ( 1 )  By  act  of  the  general  assem- 
bly of  Virginia,  approved  March  17, 
1851,  the  Norfolk  &  Petersburg 
Railroad  Company  was  charterea, 
with  authority  to  construct  and  op- 
erate a  railroad,  with  steam  as  a 


motive  power,  from  the  city  of  Nor- 
folk, Virginia,  to  the  city  of  Peters- 
burg, Virginia,  and  pursuant 
thereto,  a  line  of  raih-oad  was  con- 
structed, and  has  been  continuonsly 
so  operated  by  said  company,  except 
that  by  successive  charters,  pur- 
chases, mergers,  and  consolidations, 
all  enacted  or  aathorized  by  the  gen- 
eral assembly  of  Virginia,  the  said 
railroad  has,  from  .the  year  1896 
down  to  the  present  date,  been 
owned  and  continuously  operated, 
with  steam  as  a  motive  power,  by 
this  defendant 

"(2)  By  act  of  the  general  assem- 
bly of  Virginia,  approved  March  6, 
1882,  the  Norfolk  Terminal  Com- 
pany was  chartered  and  authorized 
to  construct  and  operate  a  railroad, 
with  steam  as  a  motive  power,  from 
any  point  on  the  lines  of  the  Nor- 
folk &  Western  Railroad  Company, 
in  the  county  of  Norfolk,  Virginia, 
to  any  point  or  points  on  the  Nor- 
folk harbor  or  Chesapeake  bay,  and 
to  operate  such  railroad  in  conjunc- 
tion with  other  railroads,  and  trans- 
port freight  and  passengers  along 
its  lines  as  a  common  carrier,  and  to 
construct,  maintain,  and  use  piers 
for  the  delivery  of  freight  to  con- 
necting water  carriers. 

"(3)  By  said  act  said  terminal 
company  was  authorized  to  consoli- 
date with  the  Norfolk  &  Western 
Railroad  Company. 

"(4)  By  articles  of  consolidation 
executed  October  16,  1889,  the  Nor- 
folk Terminal  Company  was  consoli- 
dated with  the  Norfolk  &  Western 
Railroad  Company. 

"  (6)  The  entire  property  and  cor- 
porate franchises,  powers,  and  privi- 
leges of  the  Norfolk  &  Western  Rail- 
road Company,  including  all  the 
property  and  corporate  franchises, 
powers,  and  privileges  of  the  Nor- 
folk Terminal  Company,  were  sold 
by  order  of  the  United  States  circuit 
court  for  the  eastern  district  of  Vir- 
ginia, and  said  sale  confirmed  by  de- 
cree of  said  court  entered  September 
19,  1896,  and  that  by  an  act  of  the 
general  assembly  of  Virginia,  ap- 
proved January  15, 1896,  it  has  been 
provided  that  whoever  might  be- 
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come  the  purchaser  of  said  property, 
franchises,  powers,  and  privileges 
in  the  cause  then  pending  in  said 
court  should  be  constituted  a  cor- 
poration under  such  name  as  they 
should  select,  and  vested  with  title 
to  said  property,  franchises,  powers, 
and  privileges,  and  that  said  pur- 
chasers thereafter  adopted  in  due 
forin  the  name  of  the  Norfolk  & 
Western  Railway  Company. 

"(6)  That  on  the  day  of 

— — ,  1888,  the  ground  upon  which 
the  tracks  referred  to  in  plaintiff's 
declaration,  the  operations  over 
which  are  therein  complained  of, 
was  owned  by  said  Norfolk  Terminal 
Ck>mpany,  and  that  said  Norfolk 
Terminal  C!ompany  in  that  year  con- 
structed tracks  thereon  which  con- 
stituted a  portion  of  its  system  of 
tracks  for  the  reception,  storing,  re- 
taining, and  transporting  the  cars 
en  route  in  a  direct  line  of  transpor- 
tation from  its  connection  with  the 
lines  of  the  then  Norfolk  &  Western 
Railroad  Company,  in  Norfolk  coun- 
ty, Virginia,  to  the  piers  then  erect- 
ed and  owned  by  the  Norfolk  Tar- 
minal  Company  on  the  Norfolk  har- 
bor, and  thereafter,  in  the  year  1891, 
the  said  Norfolk  Terminal  Company 
having  in  1889  become  consolidated 
with  the  Norfolk  &  Western  Rail- 
road Company,  the  said  Norfolk  & 
Western  Railroad  Company  from 
time  to  time  constructed  on  said 
ground  other  tracks,  which  were 
used  for  like  purposes,  all  of  which 
said  ^acks  so  situate  upon  the 
ground  referred  to  in  the  plaintifTs 
declaration  were,  continuously 
therefrom  until  a  short  time  prior 
to  December,  1913,  used  by  this  de- 
fendant and  its  predecessors  in  title 
in  its  service  of  transportation  for 
the  specific  purpose  as  hereinafter 
more  specifically  set  out. 

"(7)  That  in  furtherance  of  its 
service  of  transporting  coal  and 
other  freight  from  the  states  of 
Ohio  and  West  Virginia,  consigned 
for  delivery  to  vessels  at  Norfolk, 
Virginia,  it  became  necessary  fre- 
quently to  retrain  the  cars  loaded 
with  coal  and  other  freight  at  vari- 
ous points  on  said  road  with  a  view 


to  efficient  transportation  over  its 
lines  connecting  such  retraining 
points. 

"That  such  freight  was  and  is  de- 
livered to  such  vessels  at  and  from 
a  structure  called  a  coal  pier,  and 
said  pier  is  connected  with  the  lines 
of  transportation  of  this  defendant 
by  tracks  for  the  transportation  of 
cars  or  containers  and  motor  vehi- 
cles to  propel  the  same. 

"That  the  tracks  heretofore,  to 
wit,  in  1888,  constructed  by  this  de- 
fendant and  its  predecessors  in  title, 
as  aforesaid,  over  the  lands  in  the 
plaintiff's  declaration  referred  to  as 
the  location  of  what  is  therein 
termed  as  a  'hump,'  and  the  immedi- 
ate approaches  thereto,  were  U8^ 
from  that  time  to  the  year  1913  as  a 
route  of  transportation  from  one  of 
said  retraining  points  at  Lamberts 
Point  yards  to  points  where  said  coal 
was  transferred  to  the  containers 
aforesaid,  adapted  to  transporting 
said  coal  over  said  pier  to  said 
vessels. 

"That  a  short  time  prior  to  De- 
cember, 1913,  it  became  necessary 
for  this  defendant,  in  the  further- 
ance of  its  efforts  to  equip  itself  for 
the  increasing  demands  of  growing 
traffic,  to  alter  the  grade  of  its 
ti-acks  over  the  said  ground  specified 
in  the  plaintiff's  declaration  by 
changing  the  grade  from  a  level  to 
an  ascending  grade  with  a  rise  of  1.2 
feet  in  each  100  feet,  which  is  a 
lighter  grade  than  that  adopted  and 
in  use  by  this  defendant  in  numer- 
ous places  on  other  portions  of  its 
main  lines,  in  order  that  the  cars  re- 
trained at  the  Lambert's  Point  yurd 
might  be  transported  in  trains  of 
thirty  cars  or  less  to  a  series  of 
tracks  on  the  defendant's  system 
of  railway  from  which  all  of  said 
cars  composing  such  trains  might 
be  drifted  by  gravity,  one  car  at  a 
time,  to  a  place  and  apparatus  near 
said  coal  pier,  where  the  contents  of 
said  cars  could  be  transferred  in  bulk 
to  containers  adapted  to  running' 
along  said  piers  to  the  side  of  said 
vessels,  and  that  the  injury  com- 
plained of  in  the  plaintifTs  declara- 
tion is  the  noise,  smoke,  and  cinders 
emitted  from  defendant's  locomo- 
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tives  employed  as  the  motive  power 
for  transporting  said  trains  of  cars 
upon  the  grade  aforesaid ;  that  said 
alteration  was  then  begun,  and  was 
completed  in  December,  1913,  and 
from  that  time  imtil  the  institution 
of  this  action,  and  to  the  present 
time,  this  defendant  has  continu- 
ously used  its  tracks  so  changed  in 
respect  to  grade  over  said  grounds 
for  the  purposes  aforesaid,  which 
the  defendant  avers  are  and  were 
used  in  the  performance  of  its  ser- 
vices and  duties  as  a  common  carder, 
and  further  avers  that  all  the  uses 
and  services  to  which  the  said  tracks 
have  been,  or  are  now  being,  sub- 
jected were  and  are  in  the  exercise 
of  its  privileges  and  in  furtherance 
of  its  public  duties  as  a  common  car- 
rier, as  a  service  constituting  an  es- 
sential part  of  its  direct  acts  of 
tnuisportation,  as  aforesaid. 

"(8)  And  defendant  avers  that 
all  its  conduct  and  acts  and  opera- 
tions aforesaid  have  been  done  and 
conducted  with  the  exercise  of  due 
care  and  dUigence,  and  without  neg- 
ligence on  its  part." 

There  was  a  demurrer  by  the 
plaintiff  to  said  plea,  which  was 
overruled  by  the  court  below  by  the 
order  complained  of,  and  the  case  is 
therefore  presented  to  us  upon  said 
declaration  and  plea  with  the  demur- 
rer to  the  latter. 

From  the  allegations  of  the  plea 
and  those  of  the  declaration  not  de- 
nied by  the  plea  the  following  ma- 
terial facts  appear: 

The  Facts. 

When  in  1888  the  ownership  of 
the  ground  for  right  of  way  for  the 
terminal  yard  above  mentioned  was 
acquired,  and  when  the  yard  was  lo- 
cated by  the  Norfolk  Terminal  Com- 
pany, the  predecessor  in  title  of  the 
defendant,  the  charter  of  the  latter 
did  not  require  it  to  locate  the  yard 
at  the  place  it  was  in  fact  located. 
It  might  have  been  located  "at  any 
point  on  the  Norfolk  harbor  or 
Chesapeake  bay." 

The  "piers  for  the  delivery  of 
freight  to  connecting  water  car- 
riers," mentioned  in  the  charter, 
6  A.L.R.— 45. 
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were  not  thereby  required  to  be  lo- 
cated at  the  place  they  were  in  fact 
located,  and  they  might  have  been 
located  at  any  other  place  "on  the 
Norfolk  harbor  or  Chesapeake  bay." 

The  terminal  company,  after  it 
was  organized  and  came  into  exist- 
ence, never  undertook  to  perform 
any  duties  of  an  independent  com- 
mon carrier.  It  never  undertook  to 
discharge  any  duties  to  the  public 
with  respect  to  the  carriage  of  any 
freight  originating  on  its  line..  No 
freight  was  received  from  or  de- 
livered by  it  to  the  public.  It  had 
no  passenger  or  freight  stations  or 
depots.  Its  sole  business  was  the 
construction  and  operation  of  a  ter- 
minal yard  as  incidental,  adjunctive, 
or  appurtenant  to  the  business  of 
the  Noilolk  &  Western  Railroad 
Company  (afterwards  the  Norfolk  & 
Western  Railway  Company,  the  de- 
fendant), and  this  incidental,  ad- 
junctive, or  appurtenant  business 
was  limited  to  the  receiving  of  coal 
cars  from  the  terminus  of  what  was 
the  main  line  of  the  defendant  at 
Norfolk  when  this  action  was  insti- 
tuted, "storing,  retraining,  and 
transporting"  such  coal  cars,  i.  e,, 
storing,  retraining,  and  distributing 
them  to  their  places  of  destination 
on  the  coal  piers  for  transfer  of 
their  contents  into  the  vessels  of 
connecting  water  carriers,  includ- 
ing, of  course,  the  returning  of  the 
empty  coal  cars  to  Norfolk  to  the 
principal  carrier. 

When  the  defendant  acquired  the 
ownership  of  the  ground  of  the 
right  of  way  of  said  yard,  it  con- 
structed other  tracks  thereon,  and 
operated  the  yard  in  the  same  way 
it  had  been  operated,  L  e.,  as  inci- 
dental, adjunctive,  or  appurtenant 
to  its  business  as  a  common  carrier, 
i.  e.,  as  a  switching  yard  for  the 
distribution  of  such  coal  cars  afore- 
said at  their  destination. 

The  defendant,  prior  to  its  change 
of  construction  of  a  part  of  said  ter- 
minal yard  and  method  of  operating 
such  part  of  it,  in  1913,  complained 
of  in  the  declaration,  used  a  system 
of  tracks  thereon  which  ran  prac- 
tically on  a  level  "for  the  reception. 
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storing,  retrainins:,  and  transport- 
ing" (distributing)  coal  cars 
brought  to  it  by  its  main  line  of  rail- 
way. 

There  was  in  1913  a  change  of 
method  of  construction  and  opera- 
tion of  a  part  of  said  terminal  yard, 
consisting  of  the  construction  by 
defendant  of  a  "hump"  or  embank- 
ment on  the  side  of  the  yard  near- 
est to  plaintiff's  property,  the  plac- 
ing of  two  tracks,  which  had  been 
located  there  on  a  level,  on  the  as- 
cending grade  of  such  embankment 
so  that  they  passed  along,  near,  and 
opposite  plaintiff's  property  at  a 
height  of  about  20  feet  above  their 
former  level,  and  the  subsequent 
"transporting"  of  all  the  said  coal 
cars  to  their  destination  on  said 
piers,  over  such  two  tracks;  that 
such  subsequent  operation  by  loco- 
motives propelling  such  coal  cars  up 
such  grade  (although  said  construc- 
tion and  operation  were  all  done 
with  due  care  and  skill)  produced 
the  noises,  vibration,  smoke,  soot, 
dust,  cinders,  and  gases,  which  then 
first  began,  and  caused  the  loss  of 
rent  and  injury  to  the  market  and 
rental  values  of  plaintiff's  property, 
alleged  in  the  declaration  as  above 
noted. 

The  two  tracks  last  above  re- 
ferred to,  after  such  change  in 
method  of  construction  and  opera- 
tion of  the  yard  aforesaid,  were  no 
longer  used  "for  the  reception,  stor- 
ing, (and)  retraining"  of  said  coal 
cars,  but  solely  for  "transporting" 
them,  but  such  "transporting"  of 
them  was  merely  from  the  receiving 
portion  of  the  yard,  below  the  grade 
aforesaid,  to  the  summit  of  the  em- 
bankment. On  the  summit  of  the 
embankment  or  "hump"  there  were 
constructed  in  1913  a  series  of 
tracks  which  again  received  such 
coal  cars,  and  by  means  of  the  latter 
tracks  going  thence  downgrade  the 
coal  cars  were  drifted  by  gravity, 
without  the  aid  of  any  locomotives, 
and  moved,  one  car  at  a  time,  to  a 
place  or  apparatus  near  said  coal 
piers  where  the  contents  of  such 
coal  cars  were  transferred  in  bulk 


to  containers  which  ran  along  said 
piers  to  the  sides  of  vessels,  and 
there  deposited  such  coal  into  the 
vessels,  its  destination. 

Messrs,  Mann  &  Tyler,  for  plaintiff 
in  error: 

The  facts  alleged  in  the  declaration 
and  not  controverted  in  the  plea  con- 
stitute a  common-law  nuisance,  if  not 
done  with  legislative  authority. 

Townsend  v.  Norfolk  R.  &  Light  Co. 
105  Va.  22,  4  L.R.A.(N.S.)  87,  115  Am. 
St.  Rep.  842,  52  S.  E.  970,  8  Ann.  Cas. 
558;  Terrell  v.  Chesapeake  &  O.  R.  Co. 
110  Va.  340,  32  L.R.A.(N.S.)  371.  66 
S.  E.  55 ;  Tidewater  R.  Co.  v.  Shartzer, 
107  Va.  573,  18  L.R.A.(N.S,)  1053,  59 
S.  E.  407;  Baltimore  &  P.  R,  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317, 
329,  27  L.  ed.  739,  743,  2  Sup.  Ct.  Rep. 
119. 

When  defendant  erected  the  said 
embankment  or  "hump"  and  ran 
trains  over  the  same,  causing  damage 
to  plaintiff's  property  in  the  manner 
described,  it  became  liable  to  the 
plaintiff  for  the  "just  compensation" 
guaranteed  by  the  Constitution. 

2  Lewis,  Em.  Dom.  3d  ed.  |  890; 
Swift  &  Co.  v.  Newport  News,  105  Va. 
108,  3  L.R.A.(N.S.)  404,  52  S.  E.  821; 
Tidewater  R.  Co.  v.  Shartzer,  107  Va. 
562,  17  L.R.A.(N.S.)  1058,  59  S.  E. 
407. 

Defendant  was  acting  in  its  private, 
and  not  in  its  public,  capacity  in  caus- 
ing the  damage  and  injury  complained 
of. 

Townsend  v.  Norfolk  R.  &  Light  Co. 
105  Va.  22,  4  L.R.A.(N.S.)  87,  115  Am. 
St.  Rep.  842,  52  S.  E.  970,  8  Ann.  Cas. 
558;  Terrell  v.  Chesapeake  &  O.  R. 
Co.  110  Va.  840,  32  L.R.A.(N.S.)  371, 
66  S.  E,  55;  Southern  R.  Co.  v.  Mc- 
Menamin,  113  Va.  121,  73  S.  E.  980; 
Virginian  R.  Co.  v.  London,  114  Va. 
334,  76  S.  E.  306;  Cogswell  v.  New 
York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  10. 
57  Am.  Rep.  701,  8  N.  E.  537;  Bohan 
v.  Port  Jervis  Gaslight  Co.  122  N.  Y. 
18,  9  L.R.A.  711,  25  N.  E.  246;  Balti- 
more &  P.  R.  Co.  V.  Fifth  Baptist 
Church,  108  U.  S.  317.  27  L.  ed.  739, 
2  Sup.  Ct.  Rep.  719;  Richards  v.  Wash- 
ington Terminal  Co.  233  U,  S,  546,  58 
L.  ed.  1088.  L.R.A.1915A.  887;  34  Sup. 
Ct.  Rep.  654;  Matthias  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  125  Minn. 
224,  51  L.R.A.(N,S.)  1017,  146  N.  W. 
353;  Lewis.  Em.  Dom.  3d  ed.  p.  654; 
Tidewater  R.  Co.  v.  Shartzer,  107  Va. 
562, 17  L.R.A.CN.S.)  1053,  59  S.  E.  407. 
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Messrs.  R.  M.  Haghes,  Jr.,  Waller 
R.  Staples,  Lucian  H.  Cocke,  and  Theo- 
dore W.  Reath,  for  defendant  in  error  : 

The  operation  complained  of  being 
a  public  act  of  efficient  transportation 
and  delivery,  defendant  is  not  liable 
to  the  plaintiff  for  the  performance  of 
same  without  negligence. 

1  Lewis,  Em.  Dom.  §  S66;  Fisher  v. 
Seaboard  Air  Line  R.  Co.  102  Va.  368, 
46  S.  E.  381,  1  Ann.  Cas.  622 ;  Beseman 
V.  Pennsylvania  R.  Co.  60  N.  J.  L.  235, 
13  Atl.  164;  Wagner  v.  Bristol  Belt 
Line  R.  Co.  108  Va.  594,  25  L.R.A. 
(N.S.)  1278,  62  S.  E.  391;  Terrell  v. 
Chesapealie  &  O.  R.  Co.  110  Va.  340, 
32  L.R.A.(N.S.)  371,  66  S.  E.  55; 
Southern  R.  Co.  v.  McMenamin,  113 
Va.  121,  73  S.  E.  980;  Tidewater  R.  Co. 
V.  Shartzer,  107  Va.  562,  17  L.R.A. 
(N.S.)  1053,  59  S.  E.  407;  Baltimore 
&  P.  R.  Co.  V.  Fifth  Baptist  Church, 
108  U.  S.  332,  27  L.  ed.  744,  2  Sup.  Ct. 
Rep.  719;  Frazer  v.  Chicago,  186  111, 
480,  51  L.R.A.  306,  78  Am.  St.  Rep.  296, 
57  N.  E.  1055;  Chicago,  B.  &  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  561,  50  L.  ed.  596, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175, 
212  111.  103,  72  N.  E.  219;  St.  Louis, 
S.  F.  &  T.  R.  Co.  V.  Shaw,  99  Tex.  559, 
6  L.R.A.(N.S.)  245,  122  Am.  St.  Rep. 
663,  92  S.  W.  30;  D.  M.  Osborne  &  Co. 
V.  Missouri  P.  R.  Co.  147  U.  S.  248,  37 
L.  ed.  155,  13  Sup.  Ct.  Rep.  299;  Mat- 
thias V.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  125  Minn.  224.  51  L.R.A. 
(N.S.)  1017,  146  N.  W.  353;  Weyer  v. 
Chicago,  W.  &  N.  R.  Co.  68  Wis.  180, 
31  N.  W.  710;  Omaha  Southern  R.  Co. 
V.  Beeson,  36  Neb.  361,  54  N.  W.  557; 
Bennett  v.  Long  Island  R.  Co.  181  N. 
Y.  431,  74  N.  E.  418;  Carrqll  v.  Wis- 
consin C.  R.  Co.  40  Minn.  168,  41  N. 
W.  661 ;  Church  of  Jesus  Christ  of  L. 
D.  S.  V.  Oregon  Short  Line  R.  Co.  36 
Utah.  238, 23  L.R.A.(N.S.)  860,  140  Am. 
St.  Rep.  819,  103  Pac.  248;  Louisville 
&  N.  Terminal  Co.  v.  Lellyett,  114 
Tenn.  368,  1  L.R.A.(N.S.)  49,  85  S.  W. 
881;  Southern  R.  Co.  v.  McMenamin, 
113  Va.  132,  78  S.  E.  980;  Chicago  v. 
Union  Stock  Yards  &  Transit  Co.  164 
111.  224,  35  L.R.A.  281,  45  N.  E.  430; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  79 
111.  25;  Illinois  C.  R.  Co.  v.  Grabill,  50 
III.  242;  Austin  v.  Augusta  Terminal 
R.  Co.  108  Ga.  671,  47  L.R.A.  755,  34 
S.  E.  852;  Wagner  v.  Bristol  Belt  Line 
R.  Co.  108  Va.  605,  25  L.R.A.(N.S.) 
1278,  62  S.  E.  891. 
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Sims,  J.,  delivered  the  opinion  of 
the  court: 

There  are  two  questions  raised  by 
the  assignments  of  error:  (a)  One 
question  being  whether  the  provi- 
sion of  the  Constitution  of  Virginia 
of  1902  on  the  subject  of  private 
property  being  "damaged"  for  pub- 
lic uses  without  just  compensation 
does  or  does  not,  as  to  new  construc- 
tion and  operation  since  such  Con- 
stitution went  into  effect,  annul  the 
legislative  privilege  theretofore  pos-. 
sessed  by  public  service  corpora- 
tions, when  acting  in  their  public 
capacity,  to  damage  private  prop- 
erty without  liability  for  damages, 
to  the  extent  of  making  "just  com- 
pensation ;"  and  (b)  the  other  ques- 
tion being  whether  in  the  instant 
case  the  defendant  was  acting  in 
its  public  or  private  capacity  in  do- 
ing the  acts  complained  of,  and 
hence,  whether  it  ever  possessed 
the  legislative  privilege  aforesaid 
pleaded  by  it  in  defense  of  the  ac- 
tion. 1 

In  the  view  we  take  of  the  facts 
of  this  case  and  of  the  law  applic- 
able thereto,  it  will  be  necessary  for 
us  to  consider  only  the  latter  ques- 
tion. Such  question,  it  will  be  ob- 
served, is  wholly  independent  of  the 
constitutional  question  referred  to, 
and  rests  upon  prin-  ^  „,„,a 
ciples  which  exist-  nabuirrTor 
ed  prior  to  the  Con-  {."VS^  p^^iftV 

StitUtion      of      1902,    -«e*«  in  prlTXe 

and  which  have  con-  **"*"  ^' 
tinued  to  exist  since,  independently 
of  the  constitutional  provision  men- 
tioned above.  Terrell  v.  Chesapeake 
&  O.  R.  Co.  110  Va.  340,  848,  32 
L.R.A.(N.S.)  371,  66  S.  E.  55. 

That  a  public  service  corporation 
may  act  in  a  private  capacity,  as 
distinguished    from 
its  public  capacity,  S^p'^'riVoV^ 
is  now  well  settled.  — Mtn  i>  private 
Townsend    v.    Nor-  *•""'"''• 
folk  R.  &  Light  Co.  105  Va.  22,  4 
L.R.A.(N.S.)  87,  115  Am.  St.  Rep. 
842,  52  S.  E.  970,  8  Ann.  Cas.  568; 
Terrell  v.  Chesapeake  &  O.  R.  Co. 
supra;  Southern  R.  Co.  v.  McMen- 
amin, 113  Va.  121,  73  S.  E.  980. 

It  is  true  that  if  a  public  service 
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corporation,  in  locating,  construct- 
ing,  or  changing  the  construction, 
and  in  the  operation  of  its  works, 
acts  in  its  public  capacity,  general 
„  ..      ^    .,         legislative     author- 

blllty  ror  Injury      ity  glVeU  it  SO  tO  dO, 

proper*""*  when  strictly  pur- 

sued, unless  that 
authority  is  limited  or  annulled  by 
constitutional  provision  in  the  par- 
ticular in  question,  will  be  con- 
strued to  confer  on  the  corpora- 
tion immunity  from  all  liability  for 
damages,  not  imposed  by  statute 
law,  for  such  location,  construction, 
change  of  construction,  and  opera- 
tion. Such  immunity  is  inseparably 
attendant  upon  the  sovereign  right 
of  eminent  domain  which  the  legis- 
lature exercises  untrammeled  and 
unabridged,  save  only  as  it  may  be 
restrained  by  the  Constitution,  and 
it  will  be  construed  to  be  conferred 
on  such  a  corporation  by  necessary 
implication  by  general  legislative 
enactment  on  the  subject,  where  the 
corporation  acts  in  its  public  ca- 
pacity. In  such  case  the  harsh 
rule  of  damnum  absque  injuria  ap- 
plies in  bar  of  all  suits  against  the 
corporation  for  damages  not  al- 
lowed by  statute.  Fisher  v.  Sea- 
board Air  Line  R.  Co.  102  Va.  363, 
46  S.  E.  381,  1  Ann.  Cas.  622.  But, 
notwithstanding  this  rule — 

It  is  settled  law  under  the  Vir- 
ginia decisions  cited  above  that, 
when  a  public  service  corporation 
acts  in  its  private  capacity,  mere 
general  legislative 
iIkuTuh^  authority  to  estab- 

immnnitT'—  lish,      locatc,      and 

corporation! "  Operate  its  works 
will  not  confer  upon 
it  Immunity  from  liability  for  dam- 
ages resulting  from  a  construction 
and  operation  of  such  works,  which 
would  have  been  deemed  a  private 
nuisance  at  common  law. 

It  is  further  settled  by  such  deci- 
sions that,  if  such  works  were  not 
constructed  for  the  very  public  du- 
ties for  which  the  public  service 
corporation  was  incorporated,  but 
as  incidental,  adjunctive,  or  appur- 
tenant thereto  merely,  however  nec- 
essary to  the  performance  of  the 


former  duties,  their  operation  will 
be    considered   and  ^^    omtioi^- 
classed  as  an  opera-  operntion^in~ 
tion  by  the  corpora-  Sr*"V'  i"*^*** 
tion  m  its  private 
capacity.    In  such  case  the  rule  "Sic 
utero  tuo  ut  alienumnonlsedas"  ap- 
plies   and    controls  __ 
the  construction  of  JS^pi^nTiII^Jr 
the    legislative    en-  appiicabiiitr  «< 
actment.    The   gen-  "te^".*I2i''" 
eral  _  legislative  au- 
thority  to   locate,    construct,   and 
operate    the    latter    character    of 
works  will  not  be  construed  by  im- 
plication to   confer  the   immunity 
from  liability  for  damages  afore- 
said, and  the  harsh  rule  of  damnum 
absque  injuria  has  no  application. 

This  result,  as  pointed  out  by  the 
opinion  of  this  court  delivered  by 
Judge  Keith,  P.,  on  rehearing  in  the 
Townsend  Case,  supra,  may  not  be 
logical.  As  is  there  said :  "Law  is 
not  an  exact  science.  It  has  no  in- 
variable standard  by  which  rights 
may  be  measured.  It  does  not  sub- 
mit to  inflexible  rules  of  logic,  nor 
can^  it,  in  its  application  to  the 
varied  affairs  of  men,  always  clothe 
itself  in  the  form  of  a  syllogism." 

It  will  suffice  here  to  say  that 
such  is  the  law,  fixed  by  the  deci- 
sions of  this  court  above  referred  to 
and  by  the  decisions  of  other  courts 
of  eminent  authority  therein  cited. 

Now,  then,  was  the  change  of 
construction  and  operation  com- 
plained of  in  the  instant  case  done 
by  the  defendant  in  its  private  ca- 
pacity?   ' 

It  is  true  that  the  operation  com- 
plained of  in  the  Townsend  Case, 
supra,  was  of  a  power  house ;  in  the 
Terrell  Case,  supra,  it  was  of  a 
roundhouse ;  and  in  the  McMenamin 
Case  it  was  not  the  transportation 
of  cars  through  the  switch  yard 
which  was  complained  of,  but  the 
operation  of  a  coal  chute  and  power 
house,  firing  of  engines  on  the  yard, 
and  other  incidents  to  the  operation 
of  the  yard,  which  were  subjects  of 
complaint;  but  these  cases  involved, 
and  were  decided  upon,  precisely 
the  same  principle  which  is  involv^ 
in  the  classification  of  a  switch  yard 
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of  a  railroad  company,  upon  the  in- 
quiry of  whether  such  construction 
and  operation  are  dene  in  the  pub- 
lic or  {Hrivate  capacity  of  such  com- 

In  discussing  this  subject,  1 
Lewis,  Em.  Dom.  8d  ed.  at  page  450, 
says:  **0n  general  principles,  when 
railroad  appurtenances,  such  as  a 
roundhouse,  stoitch  yards,  repair 
shops,  or  terminal  plant,  cause  a 
nuisance  to  neighboring  property 
«»!■■■  OB  ^y  reason  of  noise, 

nabiiity  ofl  smoke,  cinders,  vi- 

rii,— «  *••*  brations,  etc.,  there 
may  be  a  recovery.  But  there  are 
authorities  to  the  contrary." 

Examination  of  the  authorities 
cited  by  the  learned  author  last 
quoted  pro  and  con  satisfies  us  that 
the  text  is  supported  by  the  greater 
weight  of  authority,  and  is  impreg- 
nably  sustained  by  reason  and  upon 
principle,  where  the  switch  yard 
operation  complained  of  does  not 
serve  a  passenger  station  or  freight 
depot,  so  that  such  operation  is  not 
required  of  the  railroad  company  in 
the  discharge  of  its  public  duty  in 
connection  with  such  station  or  de- 
pot. 

Further:  The  recent  case  of 
Matthias  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Ck>.  125  Minn.  224,  51 
L.R.A.(N.S.)  1017,  146  N.  W.  353, 
decided  since  Mr.  Lewis's  estimable 
work  referred  to  was  published,  is 
directly  in  point  on  the  question  we 
have  under  consideration  as  pre- 
sented in  the  instant  case.  That 
case  involved  a  terminal  yard,  and, 
as  in  the  instant  case,  the  cars  of 
freight  were  originally  carried  over 
trades  constructed  and  operated 
practically  on  a  level.  In  that  case, 
it  is  true,  the  ground  acquired  by 
the  railroad  company  for  its  switch 
yard  was  in  addition  to  the  ground 
on  which  its  original  main-line 
tracks  were  located,  and  over  which 
it  for  many  years  transported  its 
cars  of  freight;  but  that  circum- 
stance, as  we  shall  see,  is  immater- 
ial. In  1912  the  railroad  company 
acquired  additional  land  alongside  of 
its  original  main-line  track,  on  the 
opposite  side  of  such  original  right 


of  way  from  the  property  of  the 
plaintiff,  and  constructed  a  receiving 
yard  on  a  part  of  such  newly  ac- 
quired land  and  a  "hump"  or  em- 
bankment on  another  part  of  it^  with 
an  upgrade  similar  to  that  in  the 
instant  case,  and  thereafter  diverted 
its  cars  of  freight  containing  wheat, 
coming  in  over  its  main  line,  and 
"transported"  such  cars  over  the 
"hump,"  propelling  them  by  loco- 
motives to  the  summit  of  the 
"hump"  to  a  series  of  tracks  located 
on  such  summit,  which  there  re- 
ceived such  cars,  and,  by  means  of 
the  latter  tracks,  going  tJience  down 
grade,  the  cars  of  wheat  were  drift- 
ed by  gravity,  without  the  aid  of 
any  locomotives,  and  moved  to  the 
grain  elevators,  where  the  contents 
of  such  cars  of  wheat  were  trans- 
ferred into  the  elevators, — its  desti- 
nation. 

The  "transportation"  of  the  cars 
of  wheat  in  the  Matthias  Case  over 
the  grade  of  the  "hump"  was  pre- 
cisely as  much  main-line  transporta- 
tion and  no  more  than  was  the 
"transportation"  of  the  cars  of  coal 
in  the  instant  case,  over  the  "hump." 
It  was  essentially  the  same  opera- 
tion in  both  cases,  and  that  was  a 
switching  operation.  In  a  certain 
sense,  it  is  true,  it  was  but  a  link  in 
the  transportation  of  the  cars  from 
their  point  of  original  shipment, 
perhaps  in  a  distant  state,  over  the 
main  line  of  the  railroad  company 
until  they  reached  its  terminal  yard, 
being  detrained  at  such  terminal 
yard  to  be  retrained  and  carried  over 
the  "hump,"  as  perhaps  they  had 
been  detrained,  switched,  and  re- 
trained at  various  other  switch 
yu^is  at  certain  ends  of  divisions  of 
the  company's  main  line  before  they 
reached  the  terminal  yard  in  ques- 
tion, where  switch  yards  for  that 
purpose  were  provided  by  the  com- 
pany. But  it  is  the  construction  of 
such  very  appurtenances  and  their 
operation  which  are  not  main-line 
construction,  or  operation,  of  the 
very  public  service  for  which  the 
railroad  company  was  incorporated, 
unless  they  serve  stations  or  depots 
as  aforesaid.    They  are,  in  such  a 
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case  as  the  Matthias  Case  and  the 
instant  case,  essentially  merely  ap- 
purtenant,— mere  incidental  con- 
struction and  operation, — however 
necessary  to  the  transportation 
service  of  the  company,  and  their 
construction  and  operation  necessar- 

R  lir    d-  ^'^  ^"^^  within  the 

iilbiiiry  tor  same  classification 
?«S?  *"  •""«*  and  rule  applicable 
thereto  as  round- 
houses, coal  chutes,  etc,  and  their 
operation. 

Accordingly,  in  the  Matthias  Case, 
the  railroad  company  was  held  lia- 
ble in  damages  for  a  similar  nui- 
sance at  common  law,  with  similar 
results  as  alleged  in  the  declaration 
in  the  instant  case.  In  the  Matthias 
Case,  as  in  the  instant  case,  the  en- 
trance or  approach  to  the  plaintiff's 
property  was  not  interfered  with  by 
the  railroad  company.  No  part  of 
the  plaintifTs  property  was  taken  in 
either  case.  &  the  Matthias  Case 
the  new  construction  and  operation 
complained  of  was  about  600  feet 
from  the  plaintiff's  dwelling  house, 
on  the  opposite  side  of  the  railroad's 
original  main-line-tracks  right  of 
way,  whereas  in  the  instant  case  the 
operation  complained  of  was  on  the 
same  side  of  defendant's  right  of 
way  as  the  plaintiff's  property. 

"The  change  of  method  of  operat- 
ing said  terminal  yard  in  the  instant 
case  consisted,  in  ultimate  fact,  in 
withdrawing  the  two  tracks  ascend- 
ing the  rising  grade  of  the  "hump" 
or  embankment  from  their  prior 
function  of  serving  in  part  as  tracks 
"for  the  reception,  storing,  (and) 
retraining"  of  cars,  and  the  subse- 
quent, use  of  such  tracks  for  the 
"transportation"  of  cars  of  coal ;  but 
such  transportation  was  essentially 
a  rehandling,  —  a  retraining, — a 
switching  yard  transportation.  Such 
"transportation"  of  such  cars  neces- 
sarily occurs  in  all  handling  of 
through  freight  in  switch  yards.  It 
was,  in  ultimate  fact,  a  switching 
operation, — a  switching  of  coal  cars 
from  one  receiving  yard  below  to 
another  receiving  yard  above,  upon 
the  summit  of  the  "hump"  or  em- 
bankment, where  "a  series  of  tracks 


of  defendant's"  terminal  yard  again 
received  such  cars,  from  whence 
they  were  drifted,  one  car  at  a  time, 
on  their  way  to  containers,  which 
received  their  contents  in  bulk,  and, 
in  turn,  distributed  the  coal  at  dif- 
ferent places  along  the  piers  by  de- 
positing it  in  vessels  there  awaiting 
it. 

Moreover,  in  the  instant  case,  the 
conclusion  that  the  new  construction 
and  operation  of  a  part  of  the  ter- 
minal yard,  complained  of  in  the 
declaration,  was  but  an  operation 
merely  incidental  to  the  duties  of 
the  defendant,  which  it  performed 
in  its  public  capacity,  is  apparent 
when  we  consider  the  origir^l  re- 
lationship of  the  defendant  and  its 
predecessor  in  title,  the  Norfolk  & 
Western  Railroad  Company,  to  the 
Norfolk  Terminal  Company,  and  its 
operation    of   this    terminal    yard. 
Prior  to  the  acquisition  by  the  Nor- 
folk &  Western  Railroad  Company 
and  defendant  of  such  yard,  their 
main  line  terminated  at  Norfolk. 
They  had  not  undertaken,  nor  did 
their  charters  impose  upon  them, 
any  duties  whatever  to  operate  such 
yard.    The  Norfolk  Terminal  Com- 
pany constructed  and  operated  this 
yard  under  its  charter,  not  as  a  com- 
mon carrier,  with  the  public  duty 
imposed  by  law  on  all  common  car- 
riers of  freight  on  whom  the  right 
of  eminent  domain  is  conferred  by 
statute,  of  receiving  and  transport- 
ing all  freight  tendered  to  it  by  the 
public  for  transportation.    It  never 
assumed  or  undertook  to  discharge 
that  public  duty,  although  perhaps 
its  charter  was  broad   enough  to 
have  authorized  it    to  do  so.     It 
never  equipped  itself  vdth  any  depot 
or  other  facilities  for  that  purpose. 
The  only  duty  it  ever  performed  or 
undertook  to  perform  was  the  mere 
duty  of  operating  a  terminal  yard, 
or  switch  yard,  for  the  defendant's 
predecessor,  the  Norfolk  &  Western 
Railroad  Company,  so  as  to  distrib- 
ute a  portion  of  a  particular  kind 
of  freight  brought  to  Norfolk  by  the 
last-named  company,  to  wit,  the  cars 
of  coal  destined  to  vessels  of  con- 
necting water  carriers.    In  perform- 
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ing  such  a  duty  it  was  not  perform- 
iii£r  a  duty  to  the  public  such  as  the 
Norfolk  &  Western  Railroad  Com- 
pany was  then  performing  as  a  com- 
mon carrier  in  bringing  such  freight 
to  Norfolk.  It  was  performing  only 
a  contract  duty  to  the  latter  com- 
pany, and  a  duty  of  precisely  the 
same  character  as  might  have  been 
performed  by  a  transfer  company, 
incorporated  or  unincorporated, 
carrying  passengers  or  freight  from 
the  terminus  of  the  Norfolk  &  West- 
em  Railroad  Company's  line  to 
wharves  or  vessels  or  to  the  stations 
or  depots  of  other  carriers  located 
in  or  near  Norfolk  (Kentucky  &  I. 
Bridge  Co.  v.  Louisville  &  N.  R.  Co. 
(C.  C.)  2  L.R.A.  289,  2  Inters.  Com. 
Rep.  851,  37  Fed.  567),  or  as  might 
have  been  performed  by  any  other 
incorporated  company  supplying  the 
Norfolk  &  Western  Railroad  Com- 
pany, under  contract,  with  light, 
heat,  or  power,  or  any  other  like 
service  incident  and  even  necessary 
for  the  performance  of  its  duty  as 
a  common  carrier.  And  it  was  a 
duty  neither  the  Norfolk  &  Western 
Railroad  Company  nor  defendant 
could  have  been  compelled  to  allow 
the  Norfolk  Terminal  Company  to 
perform.  (See  the  case  last  above 
cited.) 

Therefore,  when  the  Norfolk  Ter- 
minal Company  constructed  and 
while  it  operated  said  terminal  yard, 
it  is  plain  it  was  performing  no  duty 
which  the  Norfolk  &  Western  Rail- 
road Company  was  required  by  its 
charter  or  hy  other  statute  to  per- 
form. Moreover,  it  was  performing 
no  public  duty,  imperatively  im- 
posed by  law  on  it  upon  its  under- 
taking such  business,  but  merely  (as 
above  stated)  a  contract  duty  to  the 
Norfolk  &  Western  Railroad  Com- 
pany, which  it  was  permissively 
authorized  to  perform  by  its  char- 
ter. Clearly,  then,  the  original  con- 
struction and  subsequent  operation 
of  said  terminal  yard  by  the  Norfolk 
Terminal  Company  fell  within  the 
classification  of  the  power  house 
operation  in  the  Townsend  Case,  su- 
pra. 

This     becomes     more     apparent 


when  the  permissive  character  of 
the  charter  of  the  Norfolk  Terminal 
Company,  with  respect  to  the  loca- 
tion of  the  terminal  yard,  is  com- 
pared with  that  of  the  legislative 
act  relied  on  by  the  defendant  in  the 
Townsend  Case.  The  statute  in  that 
case  provided:  "The  said  company 
shall  have  power  to  construct,  lease, 
purchase  or  acquire  by  consolida- 
tion with  any  other  company  or 
companies,  and  operate  and  main- 
tain in  the  city  or  county  of  Norfolk, 
or  both,  and  in  any  other  city,  town 
or  village  in  the  said  county,  suit- 
able works,  machinery  and  plants 

for  the  manufacture  of  electricity. 
>» 

•    •    • 

In  the  opinion  of  this  court,  de- 
livered by  Judge  Keith,  P.,  on  re- 
hearing, in  reference  to  such  legis- 
lative authority,  it  is  said:  "It  will 
be  seen  that  the  language  is  not  im- 
perative, but  permissive,  and  that 
it  does  not  confer  statutory  sanction 
for  the  commission  of  a  nuisance  in 
any  way  whatever,  and  most  as- 
suredly cannot  be  said  to  confer  it 
in  express  terms,  'or  by  clear  and 
unquestionable  implication  from  the 
powers  given/  so  that  it  cannot  be 
fairly  said  that  'the  legislature  con- 
templated the  doing  of  the  very  act 
which  occasioned  the  injury,  and 
immunity  is  not  to  be  presumed 
from  a  general  grant  of  authority.' " 

As  noted  in  the  statement  of  facts 
about  the  charter  of  the  Norfolk 
Terminal  Company,  it  did  not  desig- 
nate the  location  of  the  terminal 
yard.  By  the  express  terms  of 
such  charter,  it  might  have  been 
located  "at  any  point  on  the  Norfolk 
harbor  or  Chesapeake  bay."  Hence, 
upon  the  reasoning  in  and  upon  the 
principle  on  which  the  Townsend 
Case  rests,  the  construction  and 
operation  of  said  terminal  yard  by 
the  Norfolk  Terminal  Company 
must  be  classed  as  action  by  that 
company  in  its  private  capacity, 
merely  incidental  to  the  public  serv- 
ice of  the  Norfolk  &  Western  Rail- 
road Company,  whom  it  served,  and 
not  protected  by  the  shield  of  legis- 
lative privilege  aforesaid. 

This  being  so,  it  is  apparent  that 
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upon  the  subsequent  acquisition  of 
the  terminal  yard,  its  operation  by 
the  Norfolk  &  Western  Railroad 
Company,  and  later  by  the  defend- 
ant, the  Norfolk  &  Western  Railway 
Company,  was  the  same  character 
of  service  to  themselves,  namely,  in 
their  private  capacity.  The  defend- 
ant, therefore,  would  have  been  lia- 
ble in  damages  for  the  nuisance  at 
common  law  alleged  in  the  declara- 
tion in  the  instant  case  under  the 
Townsend  Case  and  other  authori- 
ties above  cited  had  the  nuisance 
been  caused  by  the  original  opera- 
tion of  the  terminal  yard  by  it,  and 
is  so  liable  for  the  new  construction 
and  operation  of  the  terminal  yard 
complained  of  in  the  plaintiff's  dec- 
laration. Such  new  construction 
and  operation  are  material  in  the 
instant  case  only  as  bearing  on  the 
beginning  of  the  injury  alleged  and 
the  consequent  commencement  of 
the  running  of  the  Statute  of  Limi- 
tations. 

The  case  of  Fisher  v.  Seaboard 
Air  Line  R.  Co.  102  Va.  363,  46  S. 
E.  381, 1  Ann.  Cas.  622,  however,  is 
strongly  urged  by  the  defendant  up- 
on our  attention  as  being  opposed 
to  the  conclusion  we  have  reached, 
above  stated.  As  pointed  out  in  the 
Townsend  and  Terrell  Cases,  supra, 
the  Fisher  Case  involved  a  main-line 
change  of  construction  and  opera- 
tion of  the  railroad  company,  and 
hence  action  of  the  latter  in  its  pub- 
lic capacity.  As  we  have  noted 
above,  for  such  action,  if  in  strict 
pursuance  of  the  legislative  author- 
ity and  performed  with  due  care 
and  skill,  the  legislative  privilege, 
subject  only  to  such  liability  as  the 
statute  law  provides,  is  an  absolute 
bar  to  the  assertion  against  the  rail- 
road company  of  any  liability  for 
damages,  if  such  legislative  privi- 
lege exists.  It  does  exist  as  to  main- 
line construction  and  operations  of 
a  railroad  company,  if  the  legisla- 
tive authority  invoked  has  been 
strictly  pursued,  and  such  authority 
has  not  been  limited  or  annulled  in 
any  particular  by  the  Constitution 
of  the  state.  As  to  any  construc- 
tion or  operation  by  a  railroad  com- 


pany, however,  which  is  not  in  its 
public,  but  in  its  private,  capacity, 
general  legislative  privilege  is  no  bar 
to  the  assertion  against  it  of  liabil- 
ity for  damages  for  any  action 
which  creates  a  nuisance  at  common 
law,  although  the  legislative  author- 
ity be  unlimited  and  be  not  annulled 
in  any  particular  by  the  Constitu- 
tion of  the  state.  Hence  the  Fisher 
Case  in  no  way  conflicts  with  our 
conclusion  aforesaid. 

The  same  reason  which  distin- 
guishes the  Fisher  Case  from  the 
instant  case  also  distinguishes 
therefrom  the  following  cases  re- 
lied on  for  defendant,  namely:  Ben- 
nett V.  Long  Island  R.  Co.  181  N,  Y. 
431,  74  N:  E.  418;  Chicago  v.  Union 
Stock  Yards  &  Transit  Co.  164  HI. 
224,  35  L.R.A.  281,  45  N.  E.  430; 
Chicago  R.  I.  &  P.  R.  Co,  v  Joliet, 
79  111.  25;  Illinois  C.  R.  Co.  v.  Gra- 
bill,  50  m.  241;  Carroll  v.  Wiscon- 
sin C.  R.  Co.  40  Minn.  168,  41  N.  W. 
661. 

Defendant  also  relies  on  the  case 
of  Church  of  Jesus  Christ  of  L.  D.  S. 
V.  Oregon  Short  Line  R.  Co.  36  Utah, 
238,  23  L.R.A.(N.S.)  860,  140  Am. 
St.  Rep.  819,  103  Pac.  243.  That 
was  a  switch  yard  case.  It  was  an 
action  to  recover  damages  for  in- 
juries to  plaintiff's  church  property, 
alleged  to  have  been  causeii  by  the 
annoyance  of  noise  only  of  trains 
and  engines  on  tracks  lawfully  con- 
structed and  operated  for  purposes 
of  switching  and  making  up  of 
trains  near  the  church.  The  court 
in  that  case,  it  is  true;  held  that 
switch  yards  do  not  fall  within  the 
same  class  as  roundhouses,  coal 
chutes,  etc.,  and  that  railroads  as  to 
the  operation  of  their  switch  yards 
enjoy  the  same  immunity  from  lia- 
bility for  damages  as  they  do  with 
respect  to  main-line  operations,  be- 
cause of  legislative  privileges.  But 
as  we  have  seen,  such  a  holding,  is 
that  broadness  of  application,  is  un- 
sound in  principle  and  opposed  to 
other  authority.  And  in  that  case  it 
is  conceded  that  if,  instead  of  the 
mere  annoyance  from  noise  only, 
there  had  been  a  physical  disturb- 
ance or  interference  with  the  prop- 
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erty  ris^ht  by  the  casting  of  soot, 
cinders,  etc.,  upon  the  property,  a 
vibration  of  it,  or  the  emission  of 
smoke,  physically  injuring  the  prop- 
erty and  causing  a  nuisance  of  that 
character,  the  plaintiff  would  have 
been  entitled  to  recover  damages. 
On  this  point  the  court  in  its  opin- 
ion, 36  Utah,  at  page  247,  said :  "To 
obtain  relief  for  the  latter  conse- 
quences in  a  case  of  nuisance  no  con- 
stitutional nor  statutory  enactment 
was  necessary." 

We  merely  note  the  latter  view  in 
passing,  but  we  do  not  wish  to  be 
understood  as  agreeing  with  the 
conclusion  of  law  there  stated.  In 
our  opinion,  both  upon  principle  and 
upon  the  overwhelming  weight  of 
authority,  which  it  would  be  out  of 
]T.ii»>.e.^>««t  place  here  to  cite,  if 
of  leariBiaUTtt  a  switch  yard  con- 
..tboritT.  struction  and  opera- 

tion falls  within  the  same  class  as 
main-line  construction  and  opera- 
tion, and  consequently  within  the 
immunity  from  liability  for  dam- 
ages afforded  by  legislative  privi- 
lege, then,  unless  the  legislative  au- 
thority is  limited  or  annulled  in 
some  particular  by  the  state  Consti- 
tution, no  action  for  damages  in 
such  case  would  lie. 

The  case  of  Louisville  &  N.  Ter- 
minal Co.  V.  Lellyett,  114  Tenn.  368, 
1  L.R.A.(N.S.)  49,  85  S.  W.  881,  is 
also  relied  on  for  defendant.  But  in 
that  case  the  operation  of  a  switch 
yard  as  well  as  of  a  roundhouse,  coal 
chute,  an  upgrade  track  construc- 
tion to  coal  bins,  and  operation  of 
engines  and  cars  thereon,  were  coin- 
plained  of,  and  the  injury  resulting 
from  the  operation  of  the  switch 
yard  was  perhaps  the  gravamen  of 
the  case  according  to  the  proof. 
And  the  court  in  its  opinion  draws 
no  distinction  between  the  switch 
yard  operation  and  the  other  opera- 
tions complained  of,  but  classes  the 
former,  as  well  as  the  latter,  as  be- 
ing done  by  the  railroad  company  in 
its  private  capacity,  which  is  in  ac- 
cord with  the  true  principle  involved 
and  with  oiu*  holding  above. 

Numerous  other  decisions  are 
cited  for  plaintiff  and  defendant,  but 


they  bear  chiefly  upon  the  constitu- 
tional question  first  above  men- 
tioned, which  it  is  iinnecessary  for 
us  to  consider  in  the  instant  c^e, 
and  hence  any  detailed  reference  to 
such  cases  would  needlessly  prolong 
this  opinion. 

For  the  foregoing  reasons  we  are 
of  opinion  that  there  was  error  in 
the  order  complained  of,  and  the 
same  will  be  set  aside  and  annulled, 
the  demurrer  of  the  plaintiff  to  the 
plea  of^the  defendant  aforesaid  will 
be  sustained,  and  the  case  will  be 
remanded  to  the  trial  court  for  fur- 
ther proceedings  to  be  had  therein 
not  in  conflict  with  this  opinion. 

Petition  for  rehearing  denied. 


HOTE. 

As  is  shown  by  the  annotation  fol- 
lowing Southern  R.  Co.  v.  Fishee, 
post,  723,  which  treats  the  general 
question  of  the  operation  of  a  railroad 
as  a  nuisance  to  property,  the  general 
rule  is  that  the  non-negligent  operation 
of  a  railroad  proper  does  not  consti- 
tute an  actionable  private  nuisance  as 
to  property  affected  by  the  smoke, 
noise,  vibration,  etc.,  attendant  upon 
such  operation,  and  that  a  consider- 
able number  of  cases  apply  the  same 
rule  to  terminals,  yards,  switches, 
shops,  coaling  stations,  watering 
places,  and  other  properly  located  ap- 
purtenances which  are  essential  to  the 
proper  operation  of  the  road,  but  that 
some  courts  have  made  a  distinction 
as  to  such  incidental  but  necessary 
jEippurtenances  to  railroading,  the  se- 
lection of  the  sites  for  which  rests  in 
the  discretion  of  the  railroad  company, 
and  which,  because  they  do  not  serve 
the  public  directly,  are  regarded  as 
maintained  in  a  private,  rather  than  a 
public,  capacity,  holding  that  such  ap- 
purtenances, if  so  located  as  to  injure 
the  adjoining  or  neighboring  property, 
are  actionable  nuisances,  even  though 
such  injury  was  the  result  of  the  care- 
ful, proper,  and  reasonable  use  there- 
of. 

The  holding  in  the  rejrarted  case 
(KiLLAM  V.  Norfolk  &  W.  R.  Co.  ante, 
701),  to  the  effect  that  the  terminal 
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yard  in  controversy,  which  was  main- 
tained for  the  sole  purpose  of  handling 
coal,  was  operated  in  a  private  capac- 
ity, so  that  because  injurious  to  ad- 
joining property  it  constituted  an 
actionable  private  nuisance,  is  illus- 
trative of  the  class  of  cases  which 
maintain  the  above-noted  exception  to 
the  general  rule.  However,  this  case 
is  somewhat  novel  because  of  the  fact 
that  the  terminal  or  switching  yard 
in  controversy  was  located  and  main- 
tained by  a  company  organized  solely 
for  that  purpose,  and  which  did  not 
act  as  a  common  carrier  serving  the 
public,  the  object  being  to  receive 
from  the  defendant  railroad  company 
at  its  main-line  terminal  trains  of  coal 
cars,  and  store,  sort,  and  distribute 
the  same  to  their  proper  destination 
for  transfer  of  the  coal  to  connecting 


water  carriers,  which  yard  was  sub- 
sequently taken  over  by  the  defendant 
railroad  company  and  operated  in  the 
same  way  and  for  the  same  purpose  as 
theretofore,  but  as  incidental,  adjunc- 
tive, or  appurtenant  to  its  business  as 
a  common  carrier.  This,  of  course, 
strengthens  the  argument  that  the 
yard  was  operated  in  a  private,  rather 
than  a  public,  capacity. 

For  other  cases  which  treat  inci- 
dental but  necessary  appurtenances  to 
railroading,  but  which  do  not  serve 
the  public  directly,  as  maintained  for 
private  purposes  so  as  to  withdi'aw  the 
shield  of  general  legislative  privilege 
and  render  the  company  liable  for  in- 
jury to  property  resulting  from  their 
use  irrespective  of  the  manner  of 
operation,  see  subdivision  II.  of  the 
annotation  hereinbefore  referred  to. 


C.  P.  INGMUNDSON,  Appt., 

V. 

MIDLAND  CONTINENTAL  RAILROAD,  Respt 

North  DaVot-a.  Supreme  Court  — July  1,  1910. 

(—  N.  D.  — .  173  N.  W.  752.) 

Nuisance  —  poUution  of  air. 

1.  An  owner  of  land,  as  an  incident  to  his  property  right,  is  entitled 
to  use  and  enjoy  such  land  free  from  the  pollution  of  air  thereupon  so  as 
to  amount  to  a  nuisance,  and  for  the  violation  of  this  right  an  action  in 
the  nature  of  trespass  to  realty  can  be  maintained. 

[See  note  on  this  question  beginning  on  page  723.] 


Pleading  —  nuisance  —  smoke. 

2.  In  an  action  where  the  complaint 
alleges,  among  other  things,  that  the 
defendant  railway  company  caused 
large  volumes  of  gas,  noxious  vapors, 
large  quantities  of  thick  black  smoke. 


oil;  and  steam,  and  large  quantities  of 
cinders  to  be  cast  upon  the  land  of 
the  plaintiff,  to  his  damage,  it  is  held 
that  the  plaintiff  states  a  cause  of  ac- 
tion. 

[See  20  R.  C.  L.  42a] 


Headnotes  by  Bronson,  J. 


(Robinson,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Stuts- 
man County  (Coffey,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's  property  occasioned  through  the 
operation  of  defendant's  railroad.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Knauf  &  Knaaf,  for  appel- 
lant : 

Where  property  is  "damaged"  by 
the  laying  and  usage  of  railroad 
tracks  adjacent  to  it,  the  railroad  com- 
pany must  respond  in  such  damages 
as  are  sustained,  when  those  damages 
are  of  a  substantial  nature  and  afTect 
the  direct  physical  condition  or  value 
of  the  property  to  its  injury. 

Gottschalk  ▼.  Chicago,  B.  &  Q.  R.  Co. 

14  Neb.  550,  16  N.  W.  475,  17  N.  W. 
120;  Hastings  &  G.  I.  R.  Co.  v.  Ingalls, 

15  Neb.  123,  16  N.  W.  762;  Omaha  & 
P.  Valley  R.  Co.  v.  Rogers,  16  Neb.  117, 

19  N.  W.  603;  Chicago,  K.  &  N.  R.  Co. 
V.  Hazels,  26  Neb.  364,  42  N.  W.  93; 
Burlington  &  M.  River  R.  Co.  v.  Rein- 
hackle,  15  Neb.  279,  48  Am.  Rep.  342, 
18  N.  W.  69 ;  Republican  Valley  R.  Co. 
V.  Fellers,  16  Neb.  169,  20  N.  W.  127; 
Omaha  &  N.  P.  R.  Co.  v.  Janecek,  30 
Neb.  276,  27  Am,  St.  Rep.  399,  46  N. 
W.  478;  Sioux  City  &  P.  R.  Co.  v.  Wei- 
mer,  16  Neb.  272,  20  N.  W.  349;  Atch- 
ison &  N.  R.  Co.  v.  Boemer,  34  Neb. 
240,  33  Am.  St.  Rep.  637,  51  N.  W.  842; 
Illinois  C.  R.  Co.  v.  Turner,  194  111. 
.575,  62  N.  E.  798;  Campbell  v.  Metro- 
politan Street  R.  Co.  82  Ga.  320,  9  S. 
E.  1078;  Tidewater  R.  Co.  v.  Shartz- 
er,  107  Va.  562,  17  L.R.A.(N.S.)  1063, 
59  S.  E.  407;  1  Lewis,  Em.  Dom.  2d  ed. 
537;  Rigney  v.  Chicago,  102  111.  64; 
McCarthy  v.  Metropolitan  Board  of 
Works,  L.  R.  8  C.  P.  191;  Chicago  v. 
Taylor,  125  U.  S.  161,  81  L.  ed.  638,  8 
Sup.  Ct.  Rep.  820. 

Messrs.  George' W.  Thorp  and  Rus- 
sell D.  Chase,  for  respondent : 

The  complaint  does  not  state  facts 
from  which  damages,  either  direct  or 
consequential,  can  be  inferred,  and 
plaintiff's  injuries,  if  any  sustained, 
do  not  result  in  damages  contemplated 
by  the  law. 

Hyde  v.  Minnesota,  D.  &  P.  R.  Co. 

20  S.  D.  220,  40  L.R.A.(N.S.)  48,  136 
N.  W.  92;  Rigney  v.  Chicago,  102  111. 
64:  P.  Ballantine  &  Sons  v.  Public 
Service  Corp.  86  N.  J.  L.  331,  L.R.A. 
1915A,  369,  91  Atl.  96;  Ridley  v.  Sea- 
board &  R,  Co.  118  N.  C.  996,  82  L.R.A. 
708. 24  S.  E.  730;  Bischof  v.  Merchants' 
Nat.  Bank,  75  Neb.  838,  5  L.R.A.  (N.S.) 
486,  106  N.  W.  996;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  v.  King,  28  Ind.  App.  573, 
55  N.  E.  875;  Pond  v.  Metropolitan 
Elev.  R.  Co.  112  N.  Y.  186,  8  Am.  St. 
Rep.  734,  19  N.  E.  487;  Byrne  v.  Min- 
neapolis &  St.  L.  R.  Co.  38  Minn.  212, 
8  Am.  St.  Rep.  668,  36  N.  W.  339;  20 
R.  C.  L.  465 ;  Irvine  v.  Oelwein,  L.R.A. 
1916E,  1013,  note  2;  Soderburg  v.  Chi- 


cago, St.  P.  M.  &  O.  R.  Co.  167  Iowa, 
123,  149  N.  W.  82;  Ottumwa  v.  Nichol- 
son, 161  Iowa,  478,  L.R.A.1916E,  988, 
143  N.  W.  439,  6  N.  C.  C.  A.  123;  Turn- 
er V.  J.  M.  Brooks  &  Sons,  151  Ky.  310, 
L.R.A.1916E,  958,  151  S.  W.  948;  Par- 
sons V.  Uvalde  Electric  Light  Co.  106 
Tex.  212,  L.R.A.1916E,  960, 163  S.  W.  1. 

Smoke,  trembling  of  the  earth, 
noises,  etc.,  due  to  the  ordinary  opera- 
tion of  a  railway,  are  not  injuries 
resulting  in  actionable  damages,  and 
the  facts  as  set  forth  in  this  complaint 
do  not  state  a  cause  of  action. 

Smith  V.  St.  Paul,  M.  &  M.  R.  Co.  39 
Wash.  855,  70  L.R.A.  1018,  109  Am.  St. 
Rep.  889,  81  Pac.  840;  DeKay  v.  North 
Yakima  &  Valley  R.  Co.  71  Wash.  648, 
129  Pac.  574;  Clute  v.  North  Yakima 
&  Valley  R.  Co.  62  Wash.  531,  114  Pac. 
518;  Taylor  v.  Chicago,  M.  &  St.  P.  R. 
Co.  85  Wash.  592,  L.R.A.1915E,  634, 
148  Pac.  887;  Carroll  v.  Wisconsin  C.  R. 
Co.  40  Minn.  168,  41  N.  W.  661;  Stuhl 
V.  Great  Northern  R.  Co.  136  Minn. 
158,  L.R.A.1917D,  317,  161  N.  W.  501; 
Matthias  v.  Minneapolis,  St.  P.  &  St. 
Ste.  M.  R.  Co.  125  Minn.  224,  51  L.R.A. 
(N.S.)  1017,  146  N.  W.  353;  Bennett 
V.  Long  Island  R.  Co.  181  N.  Y.  431, 
74  N.  E.  418;  Hearst  v.  New  York  C. 
&  H.  R.  R.  Co.  215  N.  Y.  268,  109  N.  E. 
490;  Pennsylvania  R.  Co.  v.  Marchant, 
119  Pa.  641,  4  Am.  St.  Rep.  659,  13 
Atl.  690;  Pennsylvania  'Coal  Co.  v. 
Sanderson,  113  Pa.  126,  57  Am.  Rep. 
445,  6  Atl.  453;  Pennsylvania  R.  Co. 
v.  Lippincott,  116  Pa.  472,  2  Am.  St. 
Rep.  618,  9  Atl.  871;  Bell  v.  Ohio  & 
P.  R.  Co., 25  Pa.  161,  64  Am.  Dec.  687; 
Austin  V.  Austin  Terminal  R.  Co.  108 
Ga.  671,  47  L.R.A.  755,  34  S.  E.  852; 
Randle  v.  Pacific  R.  Co.  65  Mo.  325; 
Proprietors  of  Locks  &  Canals  v. 
Nashua  &  L.  R.  Corp.  lO'Cush.  885; 
Presbrey  v.  Old  Colony  &  N.  R.  Co.  103 
Mass.  1 ;  Van  De  Vere  v,  Kansas  City, 
107  Mo.  83,  28  Am.  St.  Rep.  396,  17 
S.  W.  695;  Smith  v.  Southern  P.  R.  Co. 
146  Cal.  164,  106  Am.  St.  Rep.  17,  79 
Pac.  868;  Eachus  v.  Los  Angeles 
Consol.  Electric  R.  Co.  103  Cal.  614.  42 
Am.  St.  Rep.  149,  37  Pac.  750;  Fair- 
child  V.  Oakland  &  B.  S.  R.  Go.  176 
Cal.  629,  169  Pac.  388;  Gilbert  v.  Gree- 
ley, S.  L.  &  P.  R.  Co.  13  Colo.  501,  22 
Pac.  814;  Harrison  v.  Denver  City 
Tramway  Co.  54  Colo.  593,  44  L.R.A. 
(N.S.)  1164,  131  Pac.  409;  Beseman  v. 
Pennsylvania  R.  Co.  50  N.  J.  L.  235, 
13  Atl.  164;  Thomason  v.  Seaboard  Air 
Line  R.  Co.  142  N.  C.  318,  55  S.  E.  205; 
Atchison,  T.  &  S.  F.  R.  Oo.  v.  Arm- 
strong, 71   Kan.  366,   1   L.R.A,(N.S.) 
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113,  114  Am.  St.  Rep.  474,  80  Pac.  978; 
Louisville  &  N.  Terminal  Co.  v.  Lell- 
yett,  1  L.R.A.(N.S.)  49,  note;  Dolan 
V.  Chicago,  M.  &  St.  P.  R.  Co.  118  Wis. 
362,  95  N.  W,  385;  Fink  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  181  Ind.  539,  105 
N.  E.  116;  Grand  Rapids  &  L  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  Am.  Rep.  306; 
Louisville  R.  Co.  v.  Foster,  108  Ky.  748, 
50  L.R.A.  818,  57  S.  W.  480;  Morgan 
V.  Des  Moines  &  St.  L.  R.  Co.  64  Iowa, 
589,  52  Am.  Rep.  462,  21  N.  W.  96; 
Richards  v.  Washington  Terminal  Co. 
233  U.  S.  546,  58  L.  ed.  1088,  L.R.A. 
1915A,  887,  34  Sup.  Ct.  Rep.  654; 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2 
Sup.  Gt  Rep.  719;  St.  Anthony's 
Church  V.  Pennsylvania  R.  Co.  L.R.A. 
1915E,  623,  125  C.  C.  A.  629,  207  Fed. 
897;  Dunsmore  v.  Central  Iowa  R.  Co. 
72  Iowa,  182,  33  N.  W.  456;  Parrot  v. 
Cincinnati,  H.  &  D.  R.  Co.  10  Ohio  St 
624;  Harrison  v.  New  Orleans  P.  R. 
Co.  34  La.  Ann.  462,  44  Am.  Rep.  438; 
Peel  V.  Atlanta,  85  Ga.  138,  8  L.R.A. 
787, 11  S.  E.  582. 

Bronson,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  damages 
occasioned  by  the  defendant  by  rea- 
son of  causing  smoke,  noxious  va- 
pors, cinders,  etc.,  to  be  cast  upon 
the  property  and  home  of  the  plain- 
tiff through  the  operation  of  its 
railroad. 

At  the  time  of  the  trial  the  de- 
fendant objected  to  the  introduction 
of  any  evidence,  upon  the  ground 
that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause 
of  action.  The  objection  was  sus- 
tained. Thereupon  the  defendant 
moved  for  a  directed  verdict  in 
favor  of  the  defendant,  and  this  mo- 
tion was  granted.  Pursuant  thereto 
verdict  was  rendered,  and  judgment 
entered  thereafter  in  favor  of  the 
defendant  for  dismissal  with  preju- 
dice and  costs.  The  plaintiff  has 
appealed  from  the  judgment  ren- 
dered, and  specifies  as  error  the 
action  of  the  trial  court  in  sustain- 
ing the  objection  and  granting  the 
motion  of  the  defendant.  The  sole 
question  involved  upon  this  appeal  is 
whether  the  complaint  states  a  cause 
of  action. 

The  complaint  alleges  that  the  de- 
fendant, as  a  common  carrier,  oper- 


ates its  railroad  through  the  city  of 
Jamestown,  on,  over,  upon,  and  ad- 
jacent to  block  29  therein.  The 
plaintiff  is  the  owner  of  lot  8  in  such 
block,  upon  which  there  is  a  house 
wherein  he  dwells  with  his  family. 
Among  other  things,  the  complaint 
alleges  as  follows,  with  respect  to 
the  engines  of  the  defendant :  "That 
the  said  engines  moving  and  pass- 
ing on  and  over  the  premises  herein 
described  cause  to  and  permit  to 
e.scape  large  volumes  and  quantities 
of  gas  and  other  noxious  vapors, 
and  large  quantities  of  thick,  dense, 
black  smoke,  oil,  and  steam,  large 
quantities  of  cinders,  and  to  throw 
and  scatter  the  same  upon,  in,  and 
against  said  home  and  premises  and 
lots;  make  great  noises  thereat, 
upon  and  about  said  premises;  and 
create  great  vibrations,  movements, 
and  shaking  of  the  ground  in  said 
lot  and  of  the  house  thereon,  and  of 
plaintiff's  dishes,  tables,  beds,  and 
furniture  therein,  and  of  the  said 
premises  and  the  whole  thereof," 
etc. 

This  states  a  cause  of  action  as 
against  a  general  objection  to  the 
complaint.    The  owner  of  land  pos- 
sesses the  right  to 
use  and  enjoy  the  JJuCSSTif  «u.. 
same  free  from  the 
pollution  of  air  thereupon    so   as 
to  amount  to  a  nuisance.     This  is 
a  property  right  in-  „..«.„._ 
cident  to  his  owner-  n«iaane«— 
ship    of   the   land.  """"'•• 
For  violation  of  this  right  an  action 
in  the  nature  of  trespass  to  realty 
may  be  maintained.     Vaughan  v. 
Bridgham,  193  Mass.  392,  9  L.R.A. 
(N.S.)  695,  79  N.  E.  739;  Ponder 
V.  Quitman  Ginnery,  122  Ga.  29,  49 
S.  E.  746;  Lamm  v.  Chicago,  St.  P. 
M.  &  O.   R.   Co.  45  Minn.  71,  10 
L.R.A.  268,  47  N.  W.  4i56.    See  29 
Cyc.  1152, 1164,  1166, 1184, 1187. 

It  therefore  follows  that  the  judg- 
ment should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  ap- 
pellant.   It  is  so  ordered. 

Christianson,   Ch.  J.,  Grace,  J., 
and  Nuessle,  District  Judge,  concur. 
Robinson,  J.,  dissenting: 
This  is  an  appeal  from  a  judg- 
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ment  in  favor  of  defendant  on  a 
directed  verdict.  When  the  case 
was  c^ed  for  trial  defendant  ob- 
jected to  any  evidence  under  the 
complaint  on  the  ground  that  it  did 
not  state  .facta  sufficient  to  consti- 
tute a  cause  of  action. 

The  complaint  not  only  fails  to 
state  a  cause  of  action,  but  also  it 
shows  that  plaintiff  has  no  cause  of 
action.  It  avers  that  defendant  is 
a  railroad  corporation,  and  as  such 
it  operates  tibe  railway  running 
south  from  the  Northern  Pacific 
Railway  depot  in  Jamestown;  that 
upon  its  right  of  way  of  the  width 
of  100  feet  adjacent  to  block  29,  in 
Jamestown,  defendant  keeps  and 
maintains  certain  raised  and  graded 
railroad  tracks;  that  plaintiff  owns 
and  resides  on  lot  8,  in  block  29; 
that  before  the  construction  of  de- 
fendant's railway  the  lot  was  worth 
$5,600;  that  near  to  said  lot  and 
home  the  defendant  has  put  up  un- 
sightly building  and  sheds,  which 
it  keeps  and  maintains,  and  on  said 
railway  adjacent  to  said  lot  8  de- 
fendant operates  steam  engines, 
freight  and  passenger  cars,  and  that 
the  engines  permit  the  escape  of 
large  volumes  of  gas  and  noxious 
vapors  and  cinders  and  scatter  the 
same  on  said  lot  and  home  prem- 
ises and  cause  great  vibrations  of 
the  ground;  and  that  it  has  depre- 
ciated the  value  of  said  home  in  the 
sum  of  $2,600. 

In  reading  such  a  complaint  the 
court  must  take  judicial  notice  of 
such  facts  as  are  commonly  known 
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nt  ».  w.  7it.) 
to  intelligent  persons  within  the  ju- 
risdiction of  the  court.  We  must 
take  judicial  notice  of  the  fact  that 
defendant  does  operate  a  little  rail- 
road running  south  from  James- 
town, with  small  engines  and  light 
trains,  and  not  with  any  such  mogul 
engines  and  trains  as  pass  over  the 
main  line  of  the  Northern  Pacific 
Railway.  We  take  judicial  notice 
of  the  fact  that  the  passing  trains 
of  the  Northern  Pacific  and  of  other 
railroads  do  cause  a  slight  tremor 
of  the  earth  and  do  emit  some  vapor 
and  cinders,  which  often  tend  to  les- 
sen the  value  of  adjacent  property 
and  cause  a  loss  which  is  known  as 
damnum  absque  injuria;  but  in  the 
operation  of  its  railroad  the  defend- 
ant is  strictly  within  its  legal  rights. 
In  so  far  as  the  complaint  asserts 
mere  exaggerations,  which  are 
known  to  be  untrue,  it  should  be 
disregarded. 

Birdzell,  J.,  being  disqualified,  did 
not  participate;  W.  L.  Naessle,  J., 
of  the  sixth  judicial  district,  sitting 
in  his  stead. 


MOTE. 

The  authorities  upon  the  general 
question  of  the  operation  of  a  railroad 
as  a  nuisance  to  property  are  collated 
in  the  annotation  following  Southern 
R.  Co.  V.  Fisher,  post,  723,  the  deci- 
sion in  the  reported  case  (Ingmund- 
SON  V.  MroiAND  Continental  R.  Co. 
ante,  714)  being  treated  in  subd.  I., 
thereof. 


SOUTHERN  RAILWAY  COMPANY,  Plff.  in  Certiorari, 

V. 

D.  A.  FISHER. 

Tennessee  Supivtne  Court  — August  2S,  191S, 
(140  Tenn.  428,  205  S.  W.  126.) 

Nuisance  —  operation  of  raibroad  —  liability. 

1.  A  railroad  company  is  liable  to  abutting  owners  for  the  maintenance 
of  a  nuisance  in  the  necessary  and  careful  switching  of  its  cars  at  a  termi- 
nal not  used  in  connection  with  a  depot  or  station,  since  in  such  location 
and  operation  it  is  acting  in  its  private  capacity. 

[See  note  on  this  question  begirming  on  page  728.] 
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—  switch  yards  —  test  of  liability. 

2.  The  test  of  liability  of  a  rail- 
road company  for  maintenance  of  a 
nuisance  in  the  way  of  switch  tracks 
is  that  the  corporation  is  acting  in  its 
private  as  distinguished  from  its  pub- 
lic capacity  in  doing  the  act  com- 
plained of. 

[See  20  R.  C.  L.  464;  22  R.  C.  L. 
912.] 


—  exercise  of  public  fnnctioiis  —  lia- 
bUity. 

3.  Consequential  injuries  to  private 
property  which  necessarily  follow  the 
shifting  of  cars  with  reasonable  care 
by  a  railroad  company  in  exercising  its 
public  functions  are  damnum  absque 
injuria,  since  individuals  must  suffer 
inconvenience  for  the  public  accommo- 
dation. 

[See  20  R.  C.  L.  464;  22  R.  C.  L.  913.] 


Cektiorari  to  the  Court  of  Civil  Appeals  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Shelby  County  (Capell,  J.)  in 
plaintiff's  favor  in  an  action  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  sustained  by  the  construction  and  maintenance  of  de- 
fendant's switch  yards.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Carathers  Ewing,  for  plaintiff     366,  1  L.R.A.(N.S.)  113,  114  Am.  St, 


in  certiorari: 

A  common  carrier  must  provide  itself 
with  terminal  facilities  for  use  in 
switching  operations. 

Moore,  Carr.  p.  250;  Georgia  R.  & 
Bkg.  Co.  V.  Maddox,  116  Ga.  64,  42  S. 
E.  315. 

In  locating,  erecting,  and  operating 
certain  structures  wherein  a  common 
carrier  does  those  things  which  are  not 
essentially  incidental  to  transportation, 
the  carrier  acts  in  a  private  capacity, 
and  with  respect  thereto  its  liability  is 
the  same  as  one  engaged  wholly  in  pri- 
vate pursuits  as  contradistinguished 
from  the  performance  of  a.  public  duty. 

Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  109  Tenn.  743,  61  L.R.A.  188, 
72  S.  W.  954;  Louisville  &  N.  Terminal 
Co.  V.  Lellyett,  114  Tenn.  368,  1  L.R.A. 
(N.S.)  49,  85  S.  W.  881;  Beseman  v. 
Pennsylvania  R.  Co.  50  N.  J.  L.  235,  13 
Atl.  164;  Cogswell  v.  New  York,  N.  H. 
&  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  N.  E.  637;  Garvey  v.  Long  Island 
R.  Co.  159  N.  Y.  323,  70  Am.  St.  Rep. 
550,  54  N.  E.  57,  6  Am.  Neg.  Rep.  338; 
Daniel  v.  Ft.  Worth  &  R.  G.  R.  Co.  96 
Tex.  327, 72  S.  W.  578 ;  Terrell  v.  Chesa- 
peake &  O.  R.  Co.  110  Va.  340,  32  L.R.A. 
(N.S.)  371,  66  S.  E.  55;  Dunsmore  v. 
Central  Iowa  R.  Co.  72  Iowa,  182,  33 
N.  W.  456;  Dolan  v.  Chicago,  M.  &  St. 
P.  R.  Co.  118  Wis.  362,  95  N.  W.  385; 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739, 
2  Sup.  Ct.  Rep.  719;  Roman  Catholic 
Church  V.  Pennsylvania  R.  Co.  L.R.A. 
1915E,  623,  125  C.  C.  A.  629,  207  Fed. 
897;  Georgia  R.  &  Bkg.  Co.  v.  Maddox, 
116  Ga.  64,  42  S.  E.  315;  Atchison,  T. 
&  S.  P.  R.  Co.  V.  Armstrong,  71  Kan. 


Rep.  474,  80  Pac.  978;  Taylor  v.  Sea- 
board Air  Line  R.  Co.  145  N.  C.  400, 
122  Am.  St.  Rep.  465,  59  S.  E.  129. 

The  making  up  and  breaking  up  of 
trains  is  essentially  a  switching  opera- 
tion, and  the  discharge  of  public  duties 
requires  that  this  be  done  with  as  little 
delay  as  possible  and  at  such  proximity 
to  freight  and  passenger  stations  as 
will  not  delay  the  performance  of  other 
duties  owed  to  the  public. 

Illinois  C.  R.  Co.  v.  Clarkson,  —  Tenn. 
— ,  28  Am.  &  Eng.  R.  Cas.  N.  S.  459; 
Louisville  &  N.  R.  Co.  v.  Robertson,  9 
Heisk.  276;  Haley  v.  Mobile  &  0.  R.  Co. 
7  Baxt.  239;  Southern  R.  Co.  v.  Pugh. 
95  Tenn,  419,  32  S.  W.  311;  Iron  Moun- 
tain R.  Co.  V.  Dies,  98  Tenn.  655,  41  S. 
W.  860,  3  Am.  Neg.  Rep.  273;  Towles 
V.  Southern  R.  Co.  103  Fed.  405. 

The  rule  of  liability  as  relates  to  the 
location,  establishment,  and  operation 
of  roundhouses,  coal  chutes,  sand  bins, 
engine  houses,  machine  shops,  etc.,  is 
wholly  different  from  that  which  con- 
trols the  location  and  establishment  of 
tracks  and  the  operation  of  trains  over 
same. 

Iron  Mountain  R.  Co.  v.  Bingham,  87 
Tenn.  522,  4  L.R.A.  622,  11  S.  W.  705; 
Sharp  V.  United  States,  191  U.  S.  341, 
48  L.  ed.  211,  24  Sup.  Ct.  Rep.  114; 
Roman  Catholic  Church  v.  Pennsylvania 
R.  Co.  L.R.A.1915E,  623,  126  C.  C.  A. 
629.  207  Fed.  897;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Norris,  36  Ark.  622;  Austin 
V.  Augusta  Terminal  R.  Co.  108  Ga.  671, 
47  L.R.A.  755,  34  S.  E.  852;  Georgia 
R.  &  Bkg.  Co.  V.  Maddox,  116  Ga.  64. 
42  S.  E.  315;  Chicago,  M.  &  St  P.  R. 
Co.  V.  Darke,  148  111.  226,  36  N.  E.  750; 
Dwenger  v.  Chicago  &  G.  T.  R.  Co.  93 
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Ind.  153;  Atchison  &  N.  R.  Go.  v.  Gar- 
side,  10  Kan.  552;  Ottawa,  0.  G.  &  G. 
G.  R.  Go.  V.  Larson,  40  Kan.  301,  2 
L.R.A.  59,  19  Pac.  661 ;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Armstrong,  71  Kan.  366, 
1  L.R.A.(N.S.)  113,  114  Am.  St.  Rep. 
474,  80  Pac.  978;  Garroll  v.  Wisconsin 
C.  R.  Go.  40  Minn.  168,  41  N.  W.  661 ; 
Romer  v.  St.  Paul  Gity  R.  Go.  75  Minn. 
211,  74  Am.  St.  Rep.  455,  77  N.  W.  825; 
Randle  t.  Pacific  R.  Go.  65  Mo.  325; 
Beseman  v.  Pennsylvania  R.  Go.  50  N. 
J.  L.  235,  13  Atl.  164;  Beideman  v.  At- 
lantic City  R.  Go.  —  N.  J.  Eq.  — ,  19 
Atl.  731;  Thomason  v.  Seaboard  Air 
Line  R.  Go.  142  N.  C.  300,  55  S.  E.  198; 
Taylor  v.  Seaboard  Air  Line  R.  Go.  146 
N.  C.  400,  122  Am.  St.  Rep.  455,  59  S. 
E.  129 ;  Parrot  v.  Cincinnati,  H.  &  D. 
R.  Co.  10  Ohio  St.  624;  Bell  v.  Ohio 
&  P.  R.  Co.  25  Pa.  161,  64  Am.  Dec. 
687 ;  Pennsylvania  R.  Co.  v.  Lippincott, 
116  Pa.  472,  2  Am.  St.  Rep.  618,  2  Atl. 
618;  Pennsylvania  R.  Co.  v.  Marchant, 
119  Pa.  541,  4  Am.  St.  Rep.  659,  13  Atl 
690;  Jones  v.  Erie  &  W.  Valley  R.  Go. 
151  Pa.  30,  17  L.R.A.  758,  31  Am.  St. 
Rep.  722,  35  Atl.  134;  St.  Louis,  S.  F. 
&  T.  R.  Go.  V.  Shaw,  99  Tex.  559,  6 
L.R.A.(N.S.)  245,  122  Am.  St.  Rep.  663, 
92  S.  W.  30;  Hatch  v.  Vermont  G.  R. 
Co.  26  Vt  49;  Richmond  Traction  Go. 
V.  Murphy,  98  Va.  104,  34  S.  E.  982; 
Fisher  v.  Seaboard  Air  Line  R.  Co.  102 
Va.  363,  46  S.  £.  381,  1  Ann.  Gas.  622; 
Smith  V.  St.  Paul,  M.  &  M.  R.  Go.  39 
Wash.  355,  70  L.R.A.  1018,  109  Am.  St. 
Rep.  889,  81  Pac.  840;  DeKay  v.  North 
Yakima  &  Valley  R.  Co.  71  Wash.  648, 
129  Pac.  574;  Taylor  v.  Chicago,  M.  & 
St.  P.  R.  Co.  85  Wash.  592,  L.R.A.1915E, 
684,  148  Pac.  887;  Hanlin  v.  Chicago 
&  N.  W.  R.  Go.  61  Wis.  521,  21  N.  W. 
623. 

The  cases  which  have  recognized  or 
declared  liability  for  consequential  in- 
jury arising  from  the  proximity  of 
switching  operations  are  based  on  a 
constitutional  or  statutory  liability  for 
such  taking  and  "damaging"  of  prop- 
erty as  relates  to  the  exercise  of  the 
right  of  eminent  domain. 

Chicago  V.  Taylor,  125  U.  S.  161,  31 
L.  ed.  638,  8  Sup.  Ct.  Rep.  820;  Chicago 
G.  W.  R.  Go.  V.  First  M.  E.  Church,  50 
L.R.A.  488,  42  C.  C.  A.  178,  102  Fed. 
85;  Mason  City  &  Ft.  D.  R.  Co.  v.  Wolf, 
78  C.  C.  A.  589,  148  Fed.  961 ;  Rigney 
V.  Chicago,  102  111.  64;  Chicago,  M.  & 
St  P.  R.  Co.  V.  Darke,  148  111.  226,  35 
N.  E.  750;  Vanderburgh  v.  Minneapolis, 
98  Minn.  329,  6  L.R.A.  (N.S.)  741,  108 
N.  W.  480 ;  Matthias  v.  Minneapolis,  St. 


GO.  V.  FISHER.  719 

toe  B.  w.  xtt.) 

P.  &  S.  Ste.  M.  R.  Co.  126  Minn.  224,  51 
L.R.A. (N.S.)  1017,  146  N.  W.  353; 
Theobold  v.  Louisville,  N.  0.  &  T.  R.  Co. 
66  Miss.  279,  4  L.R.A.  735,  14  Am.  St. 
Rep.  564.  6  So.  230:  Stowers  v.  Postal 
Teleg.  Cable  Co.  68  Miss.  559, 12  L.R.A. 
864,  24  Am.  St.  Rep.  290,  9  So.  356; 
Alabama  &  V.  R.  Go.  v.  Bloom,  71  Miss. 
247,  15  So.  72;  Root  v.  Butte,  A.  &  P. 
R.  Co.  20  Mont.  354,  51  Pac.  155;  Gotts- 
chalk  V.  Chicago,  B.  &  Q.  R.  Co.  14  Neb. 
550,  16  N.  W.  475,  17  N.  W.  120;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Fuller,  63  Tex.  467; 
Gainsville,  H.  &  W.  R.  Co.  v.  Hall,  78 
Tex.  169,  9  L.R.A.  298,  22  Am.  St.  Rep. 
42,  14  S.  W.  259;  Rainey  v.  Red  River, 
T.  &  S.  R.  Co.  99  Tex.  276,  8  L.R.A. 
(N.S.)  690,  122  Am.  St.  Rep.  622,  89 
S.  W.  768,  90  S.  W.  1096,  13  Ann.  Gas. 
580;  Tidewater  R.  Go.  v.  Shartzer,  107 
Va.  662,  17  L.R.A.(N.S.)  1053,  59  S. 
E.  407. 

Mere  consequential  damages  are  not 
recoverable  even  where  by  Constitution 
or  statute  the  exercise  of  the  right  of 
eminent  domain  involves  payment  for 
property  taken  "or  damaged." 

Austin  V.  Augusta  Terminal  R.  Go. 

108  Ga.  671,  47  L.R.A.  755,  34  S.  E.  852; 
Wylie  V.  Elwood,  134  111.  281,  9  L.R.A. 
726,  23  Am.  St.  Rep.  673,  25  N.  E.  570; 
Atchison,  T.  &  S.  F.  R.  Go.  v.  Arm- 
strong, 71  Kan.  366,  1  L.R.A.  (N.S.) 
113,  114  Am.  St.  Rep.  474,  80  Pac.  978; 
Randle  v.  Pacific  R.  Co.  65  Mo.  325; 
Pennsylvania  R.  Co.  v.  Lippincott,  116 
Pa.  472,  2  Am.  St.  Rep.  618,  9  Atl.  871; 
Pennsylvania  R.  Co.  v.  Marchant,  119 
Pa.  541,  4  Am.  St.  Rep.  659,  13  Atl. 
690;  Fisher  v.  Seaboard  Air  Line  R. 
Co.  102  Va.  363,  46  S.  E.  381,  1  Ann. 
Gas.  622;  Smith  v.  St.  Paul,  M.  &  M. 
R.  Go.  39  Wash.  355,  70  L.R.A.  1018, 

109  Am.  St.  Rep.  889,  81  Pac.  840;  De 
Kay  v.  North  Yakima  &  Valley  R.  Go. 

71  Wash.  648,  71  Pac.  574. 

Mr.  Earl  Kins:  also -for  plaintiff  in 
certiorari. 

Messrs.  Wilson  &  Armstrong,  for  de- 
fendant in  certiorari : 

Where  a  railroad  maintains  terminal 
yards  and  terminal  conveniences,  which 
it  is  at  liberty  to  locate  at  another  place, 
and  which  amount  to  a  nuisance  to 
adjoining  landowners,  it  is  liable  for 
the  damage  caused  by  such  location  and 
operation  regardless  of  negligence. 

Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  109  Tenn,  727,  61  L.R.A.  188, 

72  S.  W.  954;  Louisville  &  N.  Terminal 
Co.  V.  Lellyett,  114  Tenn.  368,  1  L.R.A. 
(N.S.)  49,  85  S.  W,  881 ;  Baltimore  & 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108 
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U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719;  Cogswell  v.  New  York,  N.  H.  & 
H.  R.  Co.  103  N.  Y.  10,  8  N.  E.  537; 
Chicago  G.  W.  R.  Co.  v.  First  M.  E. 
Church,  50  L.R.A.  488,  42  C.  C.  A.  178, 
102  Fed.  85;  Missouri,  K.  &  T.  R.  Co. 
V.  Mott,  70  L.R.A.  579,  note;  Southern 
R.  Co.  V.  McMenamin,  113  Va.  121,  73 
S.  E.  980;  Missouri,  K.  &  T.  R.  Co.  v. 
Perry,  46  Tex.  Civ.  App.  374,  102  S.  W. 
1169;  Missouri,  K.  &  T.  R.  Co.  v.  An- 
derson, 36  Tex.  Civ.  App.  121,  81  S.  W. 
781;  Wylie  v.  Elwood,  134  111.  281,  9 
L.R.A.  726,  23  Am.  St.  Rep.  673,  25  N. 
E.  570;  Matthias  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  125  Minn.  224,  51 
L.R.A.(N.S.)  1017,  146  N.  W.  353. 

The  true  distinction  between  liability 
and  nonliability  is,  in  operating  its 
main  line  a  railroad  acts  in  its  public 
capacity,  while  in  locating  and  operat- 
ing its  terminals,  it  acts  in  its  private 
capacity,  and  is  liable  to  the  same  ex- 
tent as  would  be  an  individual. 

Louisville  &  N.  Termini  Co.  v. 
Jacobs,  109  Tenn.  727,  61  L,R.A.  188. 
72  S.  W.  954;  Louisville  &  N.  Terminal 
Co,  v.  Lellyett,  114  Tenn.  368,  1  L.R.A. 
(N.S.)  49,  85  S.  W.  881;  Baltimore  & 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108 
U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719;  Cogswell  v.  New  York,  N.  H.  & 
H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  N.  E.  537;  Chicago  &  G.  W.  R. 
Co.  V.  First  M.  E.  Church,  50  L.R.A. 
488,  42  C.  C.  A.  178,  102  Fed.  85;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Mott,  70  L.R.A. 
579,  note;  Southern  R.  Co.  v.  McMen- 
amin, 113  Va.  121,  73  S.  E.  980;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Perry,  46  Tex. 
Civ.  App.  374, 102  S.  W.  1169 ;  Missouri, 
K.  &  T.  R.  Co.  V.  Anderson,  36  Tex.  Civ. 
App,  121,  81  S.  W.  781;  Wylie  v.  El- 
wood, 134  111.  281,  9  L.R.A.  726,  23  Am. 
St.  Rep.  673,  25  N.  E.  570;  Matthias  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
125  Minn.  224,. 51  L.R.A.(N.S.)  1017, 
146  N.  W.  353. 

Williams,  J.,  delivered  the  opinion 
of  the  court : 

This  suit  grows  out  of  the  con- 
struction and  maintenance  by  the 
railway  company  of  its  Forrest  ter- 
minal yards,  located  just  east  of  the 
eastern  city  boundary  line  and  about 
6  miles  from  the  company's  depots 
in  the  city  of  Memphis,  which  city 
is  the  western  terminus  of  the  com- 
pany's extensive  system  of  railways 
in  this  state.  These  yards  are  some- 
thing above  1  mile  in  length,  with  a 


width  of  about  250  feet  at  a  point 
opposite  the  property  of  Fisher, 
plaintiff  below. 

Fisher  was  the  owner  of  a  parcel 
of  realty  fronting  650  feet  on  South- 
ern avenue,  which  highway  inter- 
vened between  his  holding  and  the 
railway  right  of  way.  On  this  par- 
cel he  had  erected  a  suburban  resi- 
dence, about  1  mile  east  of  the  city 
boundary  line,  and  when  the  termi- 
nal yards  were  constructed  the  same 
extended  a  short  distance  to  the 
east  of  this  residence.  A  round- 
house in  the  yards  is  about  3,900 
feet  from  Fisher's  house,  a  coal 
chute  about  4,700  feet,  and  the  near- 
est fixed  structure  approximately  i 
mile.  In  front  of  the  residence  is  a 
series  of  about  seventeen  railroad 
tracks,  one  being  the  main  line  track 
and  the  others  used  for  the  purpose 
of  making  up  freight  trains,  parking 
cars  and  work  trains,  etc.  These 
tracks,  or  some  of  them,  are  also 
used  to  get  engines  into  the  round- 
house and  sand  house,  and  rolling 
stock  to  the  coal  chute. 

In  one  of  the  counts  of  the  decla- 
ration damages  were  sought  to  be 
recovered  on  account  of  the  lessen- 
ing of  the  permanent  value  of  plain- 
tiff's property  by  reason  of  the  con- 
ditions produced  by  the  defendant 
in  the  operation  of  the  yards;  noise, 
smoke,  cinders,  gases  from  the  low- 
grade  coal  used  in  the  engines,  etc, 
amounting  to  a  nuisance,  according 
to  the  averments  of  the  declaration. 

The  trial  judge  charged  the  jury 
as  follows:  "If  you  find  from  a  pre- 
ponderance of  the  evidence  that 
after  the  yards  were  constructed 
and  the  defendant  began  its  opera- 
tions in  the  yards,  that  the  manner 
in  which  the  operations  were  con- 
ducted in  that  the  noise  of  switching 
operations,  blowing  of  whistles  and 
ringing  of  bells,  smoke,  soot,  cinders, 
resulting  from  the  use  of  the  ter- 
minal yards,  popping  of  cars  and 
jarring  of  the  residence  from 
switching  operations  in  the  yards 
and  other  noises  attendant  upon  the 
use  of  the  yards,  because  of  their 
volume,  proximity,  and  character, 
caused   plaintiff   material   distress. 
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discomfort,  or  injury,  and  that  the 
permanent  value  of  plaintiff's  prop- 
erty was  materially  decreased  or 
damaged,  then  you  will  find  for  the 
plaintiff." 

The  railway  company  does  not 
controvert  that  it  is  liable  for  dam- 
ages inflicted  by  reason  of  the  opera- 
tion of  fixed  s^ctures,  such  as  the 
roundhouse,  coal  chute,  etc.,  and  of 
engines  or  cars  thereto,  but  contends 
that  there  is  no  liability  because  of 
the  necessary  and  non-negligent 
switching  operations  in  the  making 
up  and  breaking  up  of  trains  in  the 
yards. 

A  verdict  and  judgment  for  $6,- 
000  was  the  result  of  the  trial  in  the 
circuit  court;  and  on  appeal  the 
court  of  civil  appeals  affirmed  the 
judgment,  though  there  was  a  divi- 
sion of  the  judges  on  the  point  of 
the  soundness  of  the  above  conten- 
tion of  defendant  company  as  to 
such  switching  operations. 

Abandoning  all  other  questions, 
the  railway  company  has  reduced  its 
contention  in  its  petition  for  certio- 
rari to  a  single  point:  That  the 
switching  of  cars  incident  to  break- 
ing up  and  making  up  trains  is  the 
discharge  by  it  of  a  public  duty, 
which  duty  requires  that  this  be 
done  with  as  little  delay  as  practi- 
cable and  at  such  proximity  to  its 
freight  and  passenger  stations  as 
will  not  unduly  delay  the  perform- 
ance of  other  duties  owed  the  pub- 
lic by  it  as  a  conmion  carrier.  It  is 
sought  to  distinguish  such  engine 
and  car  movements  in  the  terminal 
yards,  as  being  the  exercise  of  a 
necessary  public  function!  from  the 
operation  of  fixed  structures  and 
movements  of  rolling  stock  to  and 
from  same,  which  are  admitted  to 
be  referable  to  the  private  capacity 
or  powers  of  the  company,  with  con- 
sequent liability  therefor  upon  its 
part  even  though  the  operation  be 
non-negligent. 

Counsel  of  both  parties  rely  upon 
Louisville  &  N.  Terminal  Co.  v.  Lell- 
yett,  114  Tenn.  368,  1  L.R.A.(N.S.) 
49,  85  S.  W.  881,  and  the  language 
of  certain  paragraphs  of  that  deci- 
sion would  at  least  seemingly  tend 
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to  support  the  respective  insis- 
tences. In  the  Lellyett  Case,  it  was 
held  that  damage  caused  by  the  en- 
trance and  exit  of  trains  from  the 
station  and  switching  trains  in  oper- 
ating the  road  should  be  segregated 
and  distinguished  from  the  opera- 
tion of  switch  yards  and  fixed  struc- 
tures. 

The  railway  company  relies  upon 
this  paragraph  of  that  decision,  par- 
ticularly the  italicized  words :  "The 
roads  have  the  right  to  accommo- 
date their  increasing  traffic  and 
travel  without  liability,  so  long  as 
their  trains  are  operated  without 
negligent  disregard  of  the  comfort 
and  usable  value  of  the  plaintiff's 
property,  and  for  this  purpose  to 
lay  such  additional  tracks,  side- 
tracks, and  switches  into  and 
through  the  station  as  may  be  re- 
quired to  accommodate  such  travel 
and  traffic,  both  passenger  and 
freight;  and  it  is  only  for  the  addi- 
tional conveniences  of  roundhouses, 
sand  houses,  coal  bins,  coal  chutes, 
and  the  switch  yards  and  tracks 
necessary  to  operate  8V4ih  additional 
conveniences,  which  might  be  lo- 
cated elsewhere,  though  not  so  ad- 
vantageously, perhaps,  that  plain- 
tiff can  complain  if  they  materially 
damage  the  plaintiff's  property." 

Upon  this  excerpt  is  based  the  de- 
fendant's argument  that  train-mak- 
ing switching  must  be  excluded. 

Plaintiff  Fisher  relies  upon  the 
following  paragraphs  immediately 
following  the  above  in  the  same  de- 
cision: 

"There  has  been  no  effort  made 
to  distinguish  between  the  damage 
caused  by  the  entrance  of  trains  and 
passing  of  trains  and  exit  of  trains 
from  the  station  and  switching 
trains  in  operating  the  road,  and 
the  operation  of  the  switch  trades, 
the  coal  bins,  coal  chutes,  round- 
house, sand  house,  and  other  facili- 
ties introduced  and  operated  as  part 
of  the  terminal  facilities. 

"It  is  only  for  the  latter  that 
plaintiff  has  a  right  of  action,  and 
proof  should  have  been  confined  to 
that  feature  of  the  situation,  and  not 
to  the  general  discomfort  and  dam- 
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age  caused  by  the  entering  and  de- 
parture of  trains  from  the  station, 
as  well  as  the  operation  of  the  other 
facilities." 

On  these  paragraphs  the  argu- 
ment is  based  that  the  operation  of 
switch  tracks,  in  terminal  yards 
proper,  away  from  the  station,  for 
whatsoever  purpose,  may  be  looked 
to  in  estimating  plaintiff's  damages. 

The  language  of  the  court  in  the 
Lellyett  Case  is  apparently  ambigu- 
ous, due  in  a  measure  to  the  fact 
that  the  terminal  yards  and  the  sta- 
tion grounds  or  yard  there  involved 
were  in  part  identical,  or  lay  side  by 
side.  In  the  instant  case,  the  ter- 
minal yards  are  over  5  miles  distant 
from  the  defendant's  depots  in  the 
city.  The  question  is  one  of  much 
importance,  since  by  far  the  greater 
damage  has  accrued  to  plaintiff 
from  the  switching  of  cars  in  the 
making  up  and  breaking  up  of  trains 
for  transportation  trips  over  the  di- 
vision. As  noted,  the  fixed  struc- 
tures in  the  yards  are  not  near  the 
home  of  the  plaintiff. 

The  true  test  for  distinction  be- 
tween cases  of  liability  and  nonlia- 
bility of  a  railway  company  for  the 
maintenance  of  a  nuisance  in  the 
way  of  switch  tracks  is:  Was  the 
company  acting  in  its  private  capac- 
if-i.-«ce_  jty.  as  distinguished 

■witch  rariin-      from  its  public  f unc- 

ing  the  claimed  nuisance?  Louis- 
ville &  N.  Terminal  Co.  v.  Jacobs, 
109  Tenn.  727,  61  L.R.A.  192,  72  S. 
W.  957. 

If  the  operation  of  the  tracks  for 
any  of  the  purposes  to  which  they 
are  devoted  may  be  attributed  to  the 
corporation's  public  functions,  then 
whatever  consequential  annoyance 
— ,»rei.«  of         may  necessarily  fol- 

pnbllp    fnnctiona    low   from   the   shlft- 

-li-bllltr.  i„g         Qf         g^^g  ^J^Jj       J.gg_ 

sonable  care  is  damnum  absque  in- 
juria, since  the  inconvenience  of 
private  individuals  must  be  suffered 
for  the  public  accommodation. 

It  is  not  always  easy  to  determine 
in  a  given  case  where  the  one  func- 
tion ends  and  the  other  begins ;  but 
the  tendency  of  the  later  decisions 


is  to  classify  terminal  yards  with 
coaling  stations,  roundhouses,  etc., 
as  falling  within  the  private  func- 
tions of  the  corporation,  which, 
while  incidental  to  duties  of  a  pub- 
lic character,  do  not,  as  to  manner 
and  place  of  exercise,  directly  con- 
cern the  public.  The  location  of 
such  a  yard  admits  of  a  wide  lati- 
tude in  the  choice  of  sites,  and  the 
inclination  of  the  courts  is  against 
immunity  from  liability  for  the  re- 
sults of  non-negligent  nuisances 
committed  in  and  about  them.  20 
R.  C.  L.  p.  454. 

Holding  in  mind  throughout  that 
we  are  concerned  with  a  yard  that 
is  not  operated  as  a  part  of  or  in 
connection  with  station  grounds,  in 
order  that  the  ruling  to  be  made 
may  not  be  construed  as  having  ap- 
plication to  switching  operations 
thereon,  we  hold  that,  the  court  of 
civil  appeals  properly  aflumed  the 
judgment  of  the  circuit  court.  For 
reasons : 

(a)  The  yards  here  in  question 
are  divisional  yards,  in  which  the 
switching  is  not  confined  to  the  traf- 
fic of  the  Memphis  _„pe,.„„^  „ 
station,   as   one  of  miirond-. 
many      constituent  "•"•"""• 
units  of  the  division;  and  the  tracks 
in  it  are  not  devoted  principally  to 
the  business  of  that  station  when 
cars  are  separated  or  combined  in 
the  making  up  of  trains.  Thus  there 
is  focused  at  one  point  and  imposed 
on  one  neighborhood  a  burden  that 
is  peculiarly  special,   perhaps   not 
borne  by  any  other  on  the  division. 

(b)  The  location  of  the  yards 
was  one  made  at  the  option  and  in 
the  discretion  of  the  railway  com- 
pany; no  considerations  of  public 
convenience,  operative  where  depots 
are  to  be  located,  were  imposed.  In 
a  case  involving  a  switch  yard  prop- 
er, on  which  it  seems  there  were  no 
other  terminal  facilities,  such  as 
coal  chutes,  roundhouse,  etc.,  it  was 
said:  "Their  location  and  operation 
are  of  no  public  concern,  except  as 
indirectly  affecting  the  transporta- 
tion problem.  In  selecting  a  place 
for  these,  the  railroad  acts  as  an 
individual  attending  to  his  private 
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businesa,  and  must  be  responsible 
as  such  for  injuries  to  the  property 
rights  of  others  flowing  from  such 
selection  and  subsequent  operation. 
In  other  words,  in  the  location  and 
operation  of  these  incidental  trans- 
portation facilities  the  railroad  com- 
pany has  a  free  hand,  and  may  not 
shield  itself  from  responsibility  for 
damage  to  others  behind  any  rule 
of  public  necessity  or  authorization 
by  law.  It  is  different  from 
freighthouses  and  yards  for  receiv- 
ing and  delivering  carload  ship- 
ments. Public  necessity,  and  some- 
times statutes,  demand  that  such 
be  located  for  public  convenience." 
Matthias  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  125  Minn.  224,  51 
L.R.A.(N.S.)  1017,  146  N.  W.  353, 
citing  and  quoting  from  Louisville 
&  N.  Terminal  Co.  v.  Lellyett, 
supra. 

(c)  In  the  making  up  of  trains 
at  a  station,  as  well  as  in  traffic 
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switching,  it  may  be  that  a  near- 
by owner  of  property  might  not  be 
held  to  be  in  a  position  to  recover 
damages.  We  have  no  such  case 
to  decide.  If  so,  it  might  be  said 
that  he  would  then  receive  a  recip- 
rocal benefit  in  the  advance  in 
values  which  attends  the  location 
of  depots.  No  such  benefit  miti- 
gates the  disadvantages  and  incon- 
veniences suffered  by  plaintiff  Fish- 
er, whose  premises  are  damaged 
without  any  prospect  of  his  being 
able  to  sell  same  for  use  in  the  con- 
struction of  wholesale  houses,  ware- 
houses, etc.,  which  usually  grow  up 
around  freight  stations. 

The  case  made  by  the  railway 
company  is  a  border-line  one.  We 
confess  that  we  have  reached  the 
indicated  conclusion  after  hesita- 
tion ;  but,  for  the  reasons  set  forth, 
we  are  constrained  to  direct  the  en- 
try of  a  judgment  of  afiirmance. 


ANNOTATION. 
Operation  of  railroad  as  mnsance  to  property. 


L  Operation  of  road  proper,  723. 
IL  Terminals,   yards,   and   other   appur- 
teoaneea,  729. 

1.  Operation  of  road  proper. 

The  nniversally  accepted  rule  is  to 
the  effect  that  the  operation  of  a  law- 
fully constructed  railroad  in  an  ordi- 
narily prudent  and  careful  manner, 
without  negligence  or  abuse,  does  not, 
by  reason  of  the  attendant  noise, 
smoke,  vibration,  and  other  objection- 
able features  which  are  necessarily 
incident  thereto  and  which  are  com- 
mon to  the  public  at  large,  constitute 
an  actionable  nuisance,  since  the  doing 
of  that  which  has  been  lawfully  au- 
thorized cannot  constitute  a  nuisance. 

United  States.— Baltimore  &  P.  R. 
Co.  v.  Fifth  Baptist  Church  (1888) 
108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct. 
Rep.  719;  Richards  v.  Washington  Ter- 
minal Co.  (1914)  233  U.  S,  546,  58  L. 
ed.  1088,  L.R.A.1915A,  887,  34  Sup.  Ct. 
Rep.  654;  Chicago  G.  W.  R.  Co.  v.  First 
M.  E.  Church  (1900)  50  L.R.A.  488, 
42  C.  C.  A.  178,  102  Fed.  85;  Roman 


Catholic  Church  v.  Pennsylvania  R. 
Co.  (1913)  L.R.A.1915E,  623,  125  C.  C. 
A.  629,  207  Fed.  897,  appeal  dismissed 
in  (1915)  237  U.  S.  575,  59  L.  ed.  1119, 
35  Sup.  Ct.  Rep.  729;  Miller  v.  Long 
Island  R.  Co.  (1880)  Fed.  Cas.  No. 
9,580a. 

District  of  Columbia. — Neitzey  v. 
Baltimore  &  P.  R.  Co.  (1886)  5  Mackey, 
34;  Academy,  of  the  Sacred  Heart  v. 
Philadelphia,  B.  &  W.  R.  Co.  (1911)  86 
App.  D,  C.  372. 

Georgia. — Georgia  R.  &  Bkg.  Co.  v. 
Maddox  (1902)  116  Ga.  64,  42  S.  E.  315. 

Illinois. — Illinois  C.  R.  Co.  v.  Grabill 
(1869)  50  111.  241;  Chicago  &  E,  I.  R. 
Co.  V.  Loeb  (1884)  118  111.  203,  8  N.  E. 
460,  59  Am.  Rep.  341;  Wylie  v.  Elwood 
(1890)  134  111.  281,  9  L.R.A.  726,  23 
Am.  St.  Rep.  678,  25  N.  E.  570;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Darke 
(1893)  148  111.  226,  85  N.  E.  750;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Pattison 
(1896)  67  HI.  App.  851;  Kuhn  v.  Hli- 
nois  C.  R.  Co.  (1903)  111  111,  App.  323. 

Indiana.— Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Brown  (1879)  67  Ind.  45,  33  Am. 
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Rep.  73;  Pittsburgh,  C.  C.  &  St,  L.  R. 
Co.  V.  Welch  (1894)  12  Ind.  App.  433, 
40  N.  E.  650. 

Iowa. — Dunsmore  v.  Central  Iowa  R. 
Co.  (1887)  72  Iowa,  182,  33  N.  W.  456. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co. 
V.  Armstrong  (1905)  71  Kan.  366,  1 
L.RA.(N.S.)  118, 114  Am,  St.  Rep.  474, 
80  Pac.  978. 

Kentucky. — Lexington  &  0.  R.  Co.  v. 
Applegate  (1839)  8  Dana,  289,  38  Am. 
Dec.  497;  Louisville  &  N,  R.  Co.  v.  Orr 
(1891)  91  Ky.  109,  15  S.  W.  8. 

Louisiana. — Tucker  v.  Vicksburg,  S. 
&  P.  R.  Co.  (1910)  125  La.  689,  51  So. 
689. 

Michigan. — Grand  Rapids  &  I.  R.  Co. 
V.  Heisel  (1878)  38  Mich.  62,  31  Am. 
Rep.  306. 

Minnesota. — Carroll  v.  Wisconsin  C. 
R.  Co.  (1889)  40  Minn.  168,  41  N.  W. 
661;  Matthias  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  (1914)  126  Minn. 
224,  51  L.R.A.(N.S.)  1017,  146  N.  W. 
353. 

MissourL — Randle  v.  Pacific  R.  Co. 
(1877)  65  Mo.  825. 

New  Jersey. — Pennsylvania  R.  Co. 
V.  Angel  (1886)  41  N.  J.  Eq.  316,  56 
Am.  Rep.  1,  7  All.  432;  Pennsylvania 
R.  Co.  V.  Thompson  (1889)  45  N.  J.  Eq. 
870,  19  Atl.  622;  Beseman  v.  Pennsyl- 
vania R.  Co.  (1888)  50  N.  J.  L.  235,  13 
Atl.  164,  affirmed  on  appeal  below  in 
(1890)  52  N.  J.  L.  221,  20  Atl.  169; 
Beideman  v.  Atlantic  City  R.  Co. 
(1890)  —  N.  J.  Eq.  — ,  19  Atl.  731. 

New  York. — Hearst  v.  New  York  C. 
&  H.  R.  R.  Co.  (1915)  215  N.  Y.  268, 
109  N.  E.  490,  modifying  on  other 
grounds  (1914)  163  App.  Div.  475,  148 
■  N.  Y.  Supp.  586,  which  reversed 
(1914)  84  Misc.  606,  147  N.  Y.  Supp. 
869;  Colgate  v.  New  York  C.  &  H.  R. 
R.  Co.  (1906)  51  Misc.  503,  100  N.  Y. 
Supp.  650,  modified  on  other  grounds 
in  (1907)  122  App.  Div.  908,  107  N. 
Y.  Supp.  1123;  Willson  v.  New  York  C. 
&  H.  R.  R.  Co.  (1913)  146  N.  Y.  Supp. 
208;  Corcoran  v.  New  York  C.  R.  Co. 
(1917)  100  Misc.  192,  165  N.  Y.  Supp. 
341;  First  Baptist  Church  v.  Utica  & 
S.  R.  Co.  (1848)  6  Barb.  313;  Hentz  v. 
Long  Island  R.  Co.  (1852)  13  Barb. 
646;  Anderson  v.  Rochester,  L.  &  N. 
P.  R.  Co.  (1854)  9  How.  Pr.  553.  But 
see    to    the    contrary    First    Baptist 


Church  V.  Schenectady  &  T.  R.  Co. 
(1848)  5  Barb.  79, 

North  Carolina. — Thomason  v.  Sea- 
board Air  Line  R.  Co.  (1906)  142  N.  C. 
300,  55  S.  E.  198;  Taylor  v.  Seaboard 
Air  Line  R.  Co.  (1907)  145  N.  C.  400,^ 
122  Am.  St.  Rep.  455,  59  S.  E.  129. 

Ohio. — Parrot  v,  Cincinnati,  H.  &  D. 
R.  Co.  (1858)  10  Ohio  St.  624;  Cincin- 
nati Connecting  Belt  R.  Co.  v.  Burski 
(1904)  26  Ohio  C.  C.  486. 

Oklahoma.— Choctaw,  0.  &  G.  R.  Co. 
V.  Drew  (1913)  37  Okla.  396,  44  L.R.A. 
(N.S.)  88,  130  Pac.  1149. 

Pennsylvania.— Bell  v.  Ohio  &  P.  R, 
Co.  (1855)  25  Pa.  161,  64  Am.  Dec.  687; 
Pennsylvania  R,  Co.  v.  Lippincott 
(1887)  116  Pa.  472,  2  Am.  St.  Rep. 
618,  9  Atl.  871;  Pennsylvania  R.  Co.  v. 
Marchant  (1888)  119  Pa.  541,  4  Am. 
St.  Rep.  659,  13  Atl.  690. 

South  Dakota. — Hyde  v.  Minnesota, 

D.  &  P.  R.  Co.  (1912)  29  S.  D.  220,  40 
L.R.A.(N,S.)  48,  1S6  N.  W.  92  (dic- 
tum). 

Tennessee. — Louisville  &  N.  ter- 
minal Co.  V.  Lellyett  (1904)  114  Tenn. 
368,  1  L.R.A.(N.S.)  49,  85  S.  W.  881. 

Texas.— Ft.  Worth  &  D.  C.  R.  Co.  v. 
Beauchamp  (1902)  95  Tex.  496,  58 
L.R.A.  716,  93  Am.  St.  Rep.  864,  68  S. 
W.  502;  Passons  v.  Missouri,  K.  &  T. 
R.  Co.  (1911)  —  Tex.  Civ.  App.  — ,  137 
S.  W.  435,  on  subsequent  appeal  in 
(1913)  —  Tex.  Civ.  App.  — ,  154  S.  W. 
239. 

Utah. — Stockdale  v.  Rio  Grande 
Western  R.  Co.  (1904)  28  Utah,  201, 
77  Pac.  849;  Church  of  Jesus  Christ 
of  L.  D.  S.  V.  Oregon  Short  Line  R.  Co. 
(1909)  36  Utah,  238,  28  L.R.A.(N.S.) 
860, 140  Am.  St.  Rep.  819, 103  Pac.  242, 

Virginia.— Fisher  v.  Seaboard   Air 
Line  R.  Co.  (1904)  102  Va.  363,  46  S. 

E.  381,  1  Ann.  Cas.  622. 
Washington.— Dolan  v.  Chicago,  M. 

&  St.  P.  R.  Co.  (1903)  118  Wis,  362,  95 
N.  W.  385.    And  see  Taylor  v.  Chicago 
M.  &  St.  P.  R.  Co.   (1915)   85  Wash' 
592,  L.R.A.1915E,  634,  148  Pac.  887. 

In  Roman  Catholic  Church  ▼.  Penn- 
sylvania R.  Co.  (1913)  L.R.A-1916EL 
623,  125  C.  C.  A.  629,  207  Fed.  897,  ap- 
peal dismissed  in  (1915)  237  U.  S.  575 
59  L.  ed.  1119,  35  Sup.  Ct.  Rep.  729,  it 
was  said  that  it  was  "a  principle  well 
established  by  reason  and  authority 
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that  the  consequential,  incidental,  and 
nnaveidable  annoyance  or  damage  re- 
sulting to  the  occupiers  of  land  adja- 
cent to  a  duly  organized  railroad  from 
its  noD-negligent  and  careful  opera- 
tion does  not  constitute  an  actionable 
nuisance." 

Such  incidental  annoyances  as  un- 
avoidably follow  the  ordinary  opera- 
tion of  a  railroad  established  pursuant 
to  legislative  authority  are  damnum 
absque  injuria,  the  doctrine  being 
founded  on  necessity  and  the  doing  of 
a  lawful  act  in  a  lawful  way.  Balti- 
more ft  P.  R,  Co.  V.  Fifth  Baptist 
Church  (1888)  108  U.  S.  317,  27  L.  ed. 
739,  2  Sup.  Ct.  Rep.  719;  Richards  v. 
Washington  Terminal  Co.  (1914)  288 
U.  &  546,  58  L.  ed.  1088,  L.R.A.igiSA, 
887,  84  Sup.  Ct.  Rep.  654;  Neitzey  v. 
Baltimore  &  P.  R.  Co.  (1886)  6  Mackey 
f D,  C.)  84 ;  Beseman  v.  Pennsylvania 
R.  Ce.  (1888)  50  N.  J.  L.  235,  13  Atl. 
164,  alBrmed  on  opinion  below  in 
(1889)  52  N.  J.  L.  221,  20  Atl.  169; 
Cincinnati  Connecting  Belt  R.  Co.  v. 
Burski  (1904)  26  Ohio  C.  C.  486;  Ross 
V.  Cincinnati,  L.  &  N.  R.  Co.  (1905)  27 
Ohio  C.  C.  135. 

And  it  has  been  held  that  the  legis- 
lature may.  when  deemed  necessary 
for  the  public  good,  and  without  pro- 
viding compensation,  expressly  permit 
or  require  that  a  railroad  company  in 
operating  its  road  shall  do  that  which 
would,  on  common-law  principles  and 
without  the  authorization,  be  deemed 
a  nuisance,  in  consequence  of  which 
such  an  operation  under  legislative 
sanction  Is  not  a  legal  nuisance.  Pitts- 
burg C.  &  St.  L.  R.  Co.  V.  Brown 
(1879)  67  Ind.  45,  S3  Am.  Rep.  78 
(holding  that  no  actionable  nuisance 
b  created  by  the  blowing  of  locomo- 
tive whistles  in  accordance  with  a 
statute  requiring  that  engines  shall, 
when  approaching  a  highway  crossing 
and  are  not  less  than  80  nor  more  than 
100  rods  therefrom,  continuously  blow 
their  whistles  until  they  have  fully 
passed  the  crossing)  ;  London,  B.  &  S. 
C.  R.  Co.  v.  Truman  (1885)  L.  R.  11 
App.  Cas.  45,  55  L.  J.  Ch.  N.  S.  354,  54 
L.  T.  N.  S.  250,  50  J.  P.  388,  84  Week. 
Rep.  667,  22  Eng.  Rul.  Cas.  80  (holding 
that  no  actionable  nuisance  was  creat- 
ed by  the  location  and  operation  of 


stockyards  on  property  adjoining  that 
of  plaintiff) ;  Bennett  v.  Grand  Trunk 
R.  Co.  (1901)  2  Ont.  L.  Rep.  425,  1 
Can.  Ry.  Cas.  451  (holding  same  as 
next  preceding  case).  And  see  Ham^ 
mersmith  &  C.  R.  Co.  v.  Brand  (1869) 
L.  R.  4  H.  L.  171,  21  L.  T.  N.  S.  238,  18 
Week.  Rep.  12,  1  Eng.  Rul.  Cas.  623,  7 
Eng.  Rul.  Cas.  380.  And  in  the  North 
Carolina  case  of  Taylor  v.  Seaboard 
Air  Line  R.  Co.  (1907)  145  N.  C.  400, 
122  Am.  St.  Rep.  466,  59  S.  E.  129,  it 
was  said :  "It  is  out  of  the  question  in 
this  advanced  age,  to  apply  to  rail- 
ways, our  great  arteries  of  commerce, 
the  doctrines  of  the  common  law  in 
relation  to  nuisances." 

And  where  a  railroad  company  has 
acquired  the  right  to  use  a  street  as 
a  railroad  right  of  way  by  continuous 
user  for  the  prescriptive  period,  it  has 
been  held  that  an  abutting  owner  can- 
not object  to  such  user  on  the  ground 
that  it  constitutes  a  public  nuisance 
which  especially  injuires  his  property. 
Kakeldy  v.  Columbia  &  P.  S.  R.  Co. 
(1905)  37  Wash.  675,  80  Pac.  205. 

But  the  great  weight  of  authority 
is  to  the  effect  that  general  legislative 
grants  of  privileges  or  powers  to  rail- 
road companies  to  construct  and  op- 
erate their  roads  and  such  other  works 
and  appurtenances  as  are  necessarj' 
and  expedient  for  the  maintenance  and 
operation  of  the  roads  do  not  authorize 
them  to  construct  and  maintain  a 
nuisance  to  private  property  by  the 
location  and  use  of  their  property  in 
such  an  unreasonable  or  heedless  way 
as  to  materially  interfere  with  the  use 
and  enjoyment  of  private  property. 

United  States.— Baltimore  &  P.  R. 
Co.  V.  Fifth  Baptist  Church  (1888) 
108  U.  S.  317,  27  L.  ed.  789,  2  Sup.  Ct. 
Rep.  719;  Richards  v.  Washington 
Terminal  Co.  (1914)  238  U.  S.  646,  68 
L.  ed.  1088,  L.R.A.1916A,  887,  84  Sup. 
Ct  Rep.  654;  Chicago  6.  W.  R.  Co.  v. 
First  M.  E.  Church  (1900)  60  L.R.A. 
488,  42  C.  C.  A.  178,  102  Fed.  86. 

C^ifomia. — ^Voorheis  v.  Tidewater 
Southern  R.  Co.  (1919)  —  Cal.  App. 
— ,  182  Pac.  797. 

District  of  CoIunUa. — Academy  of 
the  Sacred  Heart  v.  Philadelphia,  B. 
&  W.  R.  Co.  (1911)  36  App.  D.  C.  872. 
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Georjria- — Georgia  R.  &  Bkg.  Co.  v. 
Maddox  (1902)  116  Ga.  64,  42  S.  E.  816. 

niinois.— Chicago,  M.  &  St.  P.  R.  Co. 
V.  Darke  (1893)  148  111.  226,  35  N.  E. 
760. 

Minnesota. — ^Anderson  t.  Chicago, 
M.  &  St.  P.  R,  Co.  (1902)  85  Minn.  837, 
88  N.  W.  1001. 

New  Jersey. — King  v.  Morris  &  E.  R. 
Co.  (1867)  18  N.  J.  Eq.  897;  Pennsyl- 
vania R.  Co.  V.  Angel  (1886)  41  N.  J. 
Eq.  816,  56  Am.  Rep.  1,  7  Atl.  432. 

New  York. — Cogswell  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1886)  103  N.  Y.  10, 
57  Am.  Rep.  701,  8  N.  E.  537;  Spring 
V.  Delaware,  L.  &  W.  R.  Co.  (1895)  88 
Hun,  385,  34  N.  Y.  Supp,  810,  affirmed 
on  opinion  below  in  (1898)  157  N.  Y. 
692,  51  N.  E.  1094;  Gai-vey  v.  Long 
Island  R.  Co.  (1899)  159  N.  Y.  323,  70 
Am.  St  Rep.  550,  54  N.  E.  57,  6  Am. 
Neg.  Rep.  338,  affirming  (1896)  9  App. 
Div.  254,  41  N.  Y.  Supp.  397;  Hearst 
V.  New  York  C.  &  H.  R.  R.  Co.  (1915) 
215  N.  Y.  268, 109  N.  E.  490;  Corcoran 
V.  New  York  C.  R.  Co.  (1917)  100  Misc. 
192,  165  N.  Y.  Supp.  341. 

North  Carolina. — Thomason  v.  Sea- 
board Ail  Line  R.  C5o.  (1906)  142  N.  C. 
300,  55  S.  E.  198;  Taylor  v.  Seaboard 
Air  Line  R.  Co.  (1907)  145  N.  C.  400, 
122  Am.  St.  Rep.  455,  69  S.  E.  129. 

Oklahoma.— Choctaw,  O.  &  6.  R.  Co. 
V.  Drew  (1918)  37  Okla.  396,  44  L.R.A. 
(N.S.)  88,  180  Pac.  1149. 

Texa8< — Rainey  v.  Red  River,  T.  & 
S.  R.  Co.  (1905)  99  Tex.  276,  3  L.R.A. 
(N.S.)  590,  122  Am.  St.  Rep.  622,  89 
S.  W.  768,  90  S.  W.  1096,  13  Ann.  Cas. 
680. 

In  Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church  (1883)  108  U.  S.  317, 
27  L.  ed.  739, 2  Sup.  Ct.  Rep.  719,  supra, 
it  was  said  that  the  acts  that  a  legis- 
lature may  authorize,  which  without 
such  authorization  would  constitute 
nuisances,  are  those  which  affect  the 
public  at  large  so  that  an  authoriza- 
tion to  a  railroad  company  to  construct 
and  operate  a  road  does  not  affect  a 
claim  of  an  individual  to  damages  for 
special  and  private  injury  not  expe- 
rienced by  the  public  at  large.  And  a 
legislative  grant  authorizing  a  rail- 
road company  to  construct  and  operate 
a  railroad  has  no  effect  to  relieve  it 
from  liability  to  answer  for  a  nui- 


sance, unles  such  nuisance  arose  as  a 
necessary  and  natural  result  of  the 
proper  operation  of  its  road.  Cleve- 
land, C.  C.  &  St.  L.  R.  Go.  V.  Pattison 
(1896)  67  111.  App.  361.  And  in  Rich- 
ards V.  Washington  Terminal  Co. 
(1914)  238  U.  S.  546,  58  L.  ed.  1088. 
L.R.A.1915A,  887,  34  Sup.  Ct  Rep.  654, 
it  was  said  that  the  true  rule  is  that, 
while  the  legislature  may  legalize 
what  otherwise  may  be  a  public  nui- 
sance, it  may  not  confer  immunity 
from  action  for  a  private  nuisance  of 
such  a  character  as  to  amount  in  effect 
to  a  taking  of  private  property  for 
public  use. 

Consequently,  negligence,  or  care- 
lessness, and  want  of  due  care  in  the 
operation  of  the  rolling  stock  of  a 
railroad,  may  render  the  road  a  nui- 
sance with  respect  to  property  so  sit- 
uated as  to  be  specially  affected  there- 
by, and  give  rise  to  a  remedy  therefor. 

United  States.  —  Roman  Catholic 
Church  V.  Pennsylvania  R.  Co.  (1913) 
L.R.A.1915E,  623,  125  C.  C.  A.  629,  207 
Fed.  897,  appeal  dismissed  in  (1915) 
237  U.  S.  575,  59  L.  ed.  1119,  35  Sup. 
Ct  Rep.  729.  But  see  Miller  v.  Long 
Island  R.  Co.  (1880)  Fed.  Cas.  No. 
9,680a. 

California. — Voorheis  v.  Tidewater 
Southern  R.  Co.  (1919)  —  Cal.  App. 
— ,  182  Pac.  797. 

District  of  Columbia. — Neitzey  v. 
Baltimore  &  P.  R.  Co.  (1886)  5  Mack- 
ey,  34. 

Illinois.— Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Pattison  (1896)  67  111.  App.  351. 

Indiana.— Pittsburgh,  C.  C.  &  St  L. 
R.  Co.  V.  Welch  (1894)  12  Ind.  App. 
433,  40  N.  E.  660. 

Michigan. — Grand  Rapids  &  I.  R.  Co. 
V.  Heisel  (1878)  38  Mich.  62.  31  Am. 
Rep.  306. 

Missouri. — Randle  v.  Pacific  R.  Co. 
(1877)  65  Mo.  325. 

New  Jersey.- King  v.  Morris  &  E.  R. 
Co.  (1867)  18  N.  J.  Eq.  397;  Beideman 
V.  Atlantic  City  R.  Co.  (1890>  —  N.  J. 
Eq.  — ,  19  Atl.  731. 

New  York.— Hearst  v.  New  York  C. 
&  H.  R.  R.  Co.  (1915)  215  N.  Y.  268, 
109  N.  E.  490;  Colgate  v.  New  York 
C.  &  H.  R.  R.  Co.  (1906)  51  Misc.  503. 
100  N.  Y.  Supp.  660,  modified  on  other 
grounds  in  (1907)  122  App.  Div.  908, 
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107  N.  Y.  Supp.  1128;  Willson  v.  New 
York  C.  ft  H.  R.  R.  Co.  (1913)  146  N. 
Y.  Supp,  208, 

North  Caroliiubr— Thomason  v.  Sea- 
board Air  Une  R,  Co.  (1906)  142  N.  G. 
300.  55  S,  E.  198. 

Oidahtmia. — Choctaw,  0.  &  G.  R.  Co. 
V.  Drew  (1918)  87  Okla.  396,  44  L,R.A. 
(N.S.)  88,  180  Pac.  1149. 

South  Dakota. — Hyde  v.  Minnesota, 
D.  &  P.  R.  Co.  (1912)  29  S,  D.  220,  40 
L.RJL(N.S.)  48,  136  N.  W.  92  (dic- 
tum) . 

Tennessee. — Iron  Mountain  R.  Co.  v. 
Binsrham  (1889)  87  Tenn,  522, 4  L.R.A. 
622,  11  S.  W.  705;  Harmon  t.  Louis- 
ville, N.  0.  &  T.  R.  Co.  (1889)  87  Tenn. 
614,  11  S.  W.  703. 

Texas.— Ft  Worth  &  D.  C.  R.  Co.  v, 
Beauchamp  (1902)  95  Tex.  496,  68 
L.R,A.  716,  98  Am.  St.  Rep.  864,  68  S, 
W.  502;  Passons  v.  Missouri,  K.  &  T, 
R,  Co.  (1911)  —  Tex.  Civ.  App.  — ,  137 
S.  W.  435. 

Illustrative  of  this  rule,  it  was  held 
in  Neitzey  v.  Baltimore  &  P.  R.  Co. 
C1886)  5  Mackey  (D.  C.)  34,  where  a 
railroad  company  converted  a  public 
street  in  front  of  plaintiff's  premises 
into  a  freight  yard  by  loading  and  un- 
loading its  cars  thereon  and  leaving 
them  there  when  not  in  use,  and 
caused  continued  annoyance  by  jar- 
ring, smoke,  noise,  and  the  handling 
of  freight  having  offensive  odors,  that 
the  operation  of  its  road  in  such  a 
manner  constituted  an  actionable  pri- 
vate nuisance. 

And  in  Iron  Mountain  R.  Co.  v.  Bing- 
ham (1889)  87  Tenn.  522,  4  L.R.A.  622, 
11  S.  W.  706,  it  was  held  that  the  use 
of  tracks  laid  in  a  street  in  front  of 
plaintifiTs  premises  for  ordinary 
switching  purposes,  and  the  unreason- 
able stopping  of  trains  and  the  parking 
of  cars,  together  with  unnecessary 
smoke  and  noise,  constituted  an  unlaw- 
ful and  improper  use  of  the  street,  the 
franchise  merely  permitting  its  use  for 
ordinary  railroad  purposes,  amount>- 
ing  to  an  actionable  private  nuisance. 
Again,  in  Harmon  v.  Louisville,  N,  0. 
&  T,  R,  Co.  (1889)  87  Tenn.  614,  11 
S.  W.  703,  it  was  held  that  all  such 
uses  by  a  railroad  company  of  a  street 
in  front  of  plaintiff's  premises  in  ex- 
cess of  what  is  necessary  for  the  or- 


dinary and  proper  operation  of  the 
road,  such  as  running  trains  faster 
than  permitted  by  law,  making  dan- 
gerous switches,  parking  cars,  using  it 
as  a  switchyard,  keeping  engines  and 
trains  standing  unnecessarily  long,  if 
amounting  to  a  destruction  of  plain- 
tifiTs rights,  constitute  actionable  pri- 
vate nuisances.  And  in  Galveston,  H, 
&  S.  A.  R.  Co.  V,  Miller  (1906)  —  Tex. 
Civ.  App.  — ,  98  S,  W,  177,  it  was  held 
that  the  turning  of  a  right  of  way 
along  a  street  into  a  switchyard,  to  the 
irreparable  damage  of  the  adjoining 
property,  constituted  a  private  nui- 
sance as  to  such  property.  And  that 
merely  allowing  long  freight  trains  to 
stand  a  long  time  on  a  public  street 
constitutes  an  unlawful  obstruction  to 
the  free  use  of  abutting  business  prop- 
erty and  is  a  nuisance.  See  Voorheis 
V.  Tidewater  Southern  R.  Co.  (1919) 
—  Cal.  App.  — ,  182  Pftc.  797,  And  in 
Galveston,  H.  &  S.  A.  R.  Co,  v.  DeGroif 
(1909)  102  Tex.  433,  21  L.R.A.(N.S.) 
749,  118  S,  W.  134,  reversing  on  other 
grounds  (1908)  —  Tex.  Civ,  App.  — , 
110  S.  W.  1006,  it  was  assumed  that 
the  use  by  a  railroad  company  of  its 
tracks  in  a  street  in  front  of  plaintiff's 
premises  for  switching  cars  in  making 
up  and  distributing  trains,  as  a  part 
of  the  work  of  an  adjoining  yard, 
worked  a  nuisance.  And  in  Cleveland, 
C.  C,  &  St,  L,  R,  Co.  V.  Pattison  (189G) 
67  ml  App.  351,  it  was  held  that  the 
standing  of  engines  and  stock  trains 
on  tracks  adjoining  plaintifiTs  prem- 
ises, to  such  an  extent  as  to  render  the 
same  unhealthy  and  deprive  him  of  the 
wholesome  and  comfortable  enjoyment 
thereof,  constituted  an  actionable  nui- 
sance. So,  in  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  v.  Welch  (1894)  12  Ind.  App. 
433,  40  N.  E,  650,  where  cars  loaded 
with  malodorous  freight  were  unlaw- 
fully or  wrongfully  suffered  to  stand 
on  the  tracks  adjoining  plaintiff's  ho- 
tel premises  an  unreasonable  length 
of  time,  it  was  held  that  such  condition 
constituted  an  actionable  private  nui- 
sance. Again,  in  Hearst  v.  New  York 
C,  &  H,  R.  R.  Co.  (1915)  215  N.  Y.  268, 
109  N.  E.  490,  modifying  (1914)  163 
App,  Div.  475,  148  N.  Y.  Supp.  586, 
which  reversed  (1914)  84  Misc.  606, 
147  N.  Y,  Supp.  869,  it  was  held  that 
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the  use  of  a  aiding  along  main  tracks 
near  plaintiff's  high-class  residential 
property  for  the  standing  of  long 
trains  of  live  stock  for  many  hours  at 
a  time  was  such  an  unreasonable,  un- 
authorized, and  unlawful  use  of  such 
track  as  to  constitute  a  nuisance,  the 
practice  being  very  detrimental  to 
plaintiff's  property  because  of  the  foul 
odors  which  penetrated  the  same.  So, 
in  Colgate  v.  New  York  C.  &  H.  R.  R. 
Co.  (1906)  51  Misc.  503,  100  N.  Y. 
Supp.  650,  modified  on  other  grounds 
in  (1907)  122  App.  Div.  908,  107  N.  Y. 
Supp.  1123,  where  a  railroad  company 
so  operated  its  line  adjoining  plain- 
tiff's property  in  the  residence  section 
of  a  city  as  to  permit  live  stock  trains 
to  be  stalled  on  such  tracks,  with  the 
accompanying  noise  and  offensive 
odors  at  all  hours  of  the  day  and  night, 
and  also  permitted  unnecessary  whis- 
tling and  bell  ringing  to  the  great  in- 
terference with  the  reasonable  use  of 
plaintiff's  property,  it  was  held  that 
an  actionable  nuisance  was  created. 
And  in  Willson  v.  New  York  C.  &  H.  R. 
R.  Co.  (1918)  146  N.  Y.  Supp.  208,  it 
was  held  that  the  burning  of  soft  coal 
and  the  continued  storing  of  offensive 
live  stock  cars  on  an  ordinary  siding 
in  the  vicinity  of  a  select  residential 
portion  of  a  city,  to  the  material  in- 
jury of  neighboring  property,  consti- 
tuted an  actionable  nuisance,  where 
the  burning  of  the  soft  coal  was  un- 
necessary and  the  legislature  had  not 
espressly  authorized  the  construction 
and  use  of  such  siding  for  such  a  pur- 
pose. 

And  in  Grand  Rapids  &  I.  R.  Co.  v. 
Heisel  (1878)  38  Mich.  62,  31  Am.  Rep. 
806,  it  was  said  that  a  railroad  may 
become  a  private  nuisance,  as  by  leav> 
ing  cars  standing  for  an  unreasonable 
time  in  front  of  one's  premises,  unnec- 
essary noises,  and  running  trains  at 
unwarrantable  speed. 

In  Ft  Worth  A  D.  C.  R.  Co.  v.  Beau- 
champ  (1902)  96  Tex.  496,  58  L.R.A. 
716,  93  Am.  St.  Rep.  864,  68  S.  W.  502, 
it  was  held  that  where  a  railroad 
company  in  transporting  a  car  of  high 
explosives  unnecessarily  and  unrea- 
sonably delayed  it  at  a  point  where  it 
exploded,  so  as  to  subject  plaintiff's 
neighboring  property  to  danger  for  a 


longer  time  than  would  have  attended 
a  transportation  made  with  reasonable 
despatch,  such  keeping  of  the  car  at 
that  place  was  a  nuisance,  rendering 
the  company  liable  for  the  injury  to 
such  property  by  the  explosion. 

In  INGMUNDSON  V.  MIDLAND  CON- 
TINENTAL R.  Co.  (reported  herewith) 
ante,  714,  evidently  proceeding  upon 
the  theory  that  excessive  pollution  of 
the.  air  by  a  railroad  company  to  the 
injury  of  adjacent  property  constitutes 
a  private  nuisance,  it  was  held  that  as 
against  a  general  objection  a  com- 
plaint which  alleged  that  the  defend- 
ant railroad  company  caused  lar^e 
quantities  of  gas  and  other  noxious 
vapors,  as  well  as  thick  black  smoke, 
oil,  steam,  and  cinders  to  be  cast  in 
and  over  the  plaintiff's  house  and 
premises,  and  caused  great  noises  and 
vibrations,  stated  a  cause  of  action  aa 
for  a  nuisance  in  the  nature  of  tres- 
pass to  realty. 

In  Passons  v.  Missouri,  K.  &  T.  R. 
Co.  (1911)  —  Tex.  Civ.  App.  — ,  137  S. 
W.  435,  it  was  held  that  the  making  of 
unnecessary  noise  by  the  blowing  of 
whistles  and  escaping  of  steam  on  de- 
fendant's right  of  way  adjoining  plain- 
tiff's property,  when  materially  inju- 
rious, constitutes  a  private  actionable 
nuisance. 

In  King  v.  Morris  &  E.  R.  Co.  (1867) 
18  N.  J.  Eq.  397,  it  was  held  that  the  v 
use  of  locomotives  which  continually 
threw  burning  coals  upon  the  proper- 
ty adjoining  tbe  right  of  way  consti- 
tated  an  actionable  nuisance  as  to 
such  property. 

And  the  adoption  and  use  of  unusual 
or  unnecessary  methods  in  the  opera- 
tion of  a  railroad  proper,  with  th«  re- 
sult that  private  property  is  taken  or 
seriously  injured,  amounts  to  an  ac- 
tionable private  nuisance,  the  injury 
not  being  one  shared  by  the  public  at 
large.  Thus,  in  Richards  v.  Washing- 
ton Terminal  Co.  (1914)  233  U.  S.  546. 
68  L.  ed.  1088,  L.R.A.1916A,  887,  34 
Sup.  Ct.  Rep.  664,  where  a  railroad 
company  installed  a  fanning  system 
in  a  tunnel  so  that  gases  and  smoke 
were  unnecessarily  forced  upon  plain- 
tiff's land  to  his  special  and  private 
injury,  it  was  held  that  such  operation 
constituted  an  actionable  private  nui- 
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■ance.  And  in  Hearst  v.  New  York 
C.  &  H.  R.  R.  Co.  (1915)  215  N.  Y.  268, 
109  N.  £.  490.  modifying  (1914)  168 
App.  DiT.  476,  148  N.  Y.  Supp.  586, 
which  reversed  (1914)  84  Misc.  606, 
147  N.  Y.  Supp.  869,  where  defendant 
continually  used  its  two  main  tracks 
and  two  sidings  on  its  right  of  way 
adjoining  plaintiff's  valuable  residence 
property  in  New  York  city  for  the  pur- 
pose of  switching  and  sorting  the  cars 
in  incoming  trains  to  be  forwarded  to 
different  terminal  yards,  it  was  held 
that  such  practice,  where  it  specially 
injured  plaintiffs  property,  was  so 
unreasonable,  unauthorized,  and  un- 
lawful as  to  constitute  an  actionable 
private  nuisance.  So,  in  Pennsylvania 
R.  Co.  V.  Angel  (1886)  41  N.  J.  Eq.  316, 
56  Am.  Rep.  1,  7  Atl.  432,  where  de- 
fendant continually  used  its  tracks  in 
front  of  plaintiff's  premises  for  the 
purposes  of  a  station  and  terminal 
yard,  such  as  distributing  cars,  mak- 
ing up  trains,  standing  locomotives 
and  stock  trains,  etc.,  to  the  great  in- 
jury of  such  premises  from  the  noise, 
smell,  smoke,  etc.,  whereas  it  only  had 
a  right  of  way  at  such  point,  it  was 
held  that  such  unnecessary  and  un- 
authorized use  of  the  street  constitut- 
ed a  nuisance  especially  injurious  to 
plaintiff,  and  therefore  actionable. 
This  decision  was  followed  in  Penn- 
sylvania R.  Co.  V.  Thompson  (1889)  45 
N.  J.  Eq.  870,  19  Atl.  622,  which  in- 
volved a  similar  state  of  facts.  But  in 
connection  with  the  two  last  cases  see 
Beideman  v.  Atlantic  City  R.  Co. 
(1890)  —  N.  J.  Eq.  — ,  19  Atl.  781, 
wherein  it  was  held  that  the  use  of 
defendant's  main  tracks  in  front  of 
plaintiff's  premises  for  switching, 
making  and  unmaking  trains,  etc.,  did 
not  constitute  an  actionable  nuisance 
in  the  absence  of  a  showing  of  abuse 
or  negligent  use  of  defendant's  fran- 
chise, although  plaintiff's  premises 
were  seriously  injured  and  made  al- 
most uninhabitable.  The  court  distin- 
guished the  Angel  Case  upon  the 
ground  that  the  decision  therein  was 
upon  the  theory  that  the  railroad  com- 
pany abused  its  privileges.  But  the 
facts  of  the  cases  are  so  similar  that 
it  is  hard  to  recognize  any  such  dis- 
tinction. 


II.  TeifninaM*,  yarda,  cmd  «(her  appurtg- 
naneet. 

The  general  rule  that  the  ordinary 
and  usual  operation  of  a  railroad  prop- 
er does  not  constitute  an  actionable 
nuisance  has  been  held  to  apply  under 
similar  circnmstances  to  the  location, 
maintenance,  and  operation  of  termi- 
nal yards,  engine  houses,  repair  shops, 
switches,  sidetracks,  stock  pens  and 
yards,  coaling  stations,  watering 
places,  and  in  fact  all  works  which 
are  essential  to  theproper  operation  of 
the  road. 

Greorgia. — (Georgia  R.  &  Bkg.  Co.  v. 
Maddox  (1902)  116  6a.  64,  42  S.  E.  816. 

Illinois.— Illinois  C.  R.  Co.  v.tJrabill 
(1869)  60  III.  241. 

Lonisiana. — Tucker  v.  Vicksburg,  S. 
A  P.  R.  Co.  (1910)  125  La.  689,  51  So. 
689. 

Maryland. — Davis  v.  Baltimore  &  O. 
R.  Co.  (1905)  102  Md.  371,  62  Atl.  672; 
Northern  C.  R.  Co.  v.  Oldenburg  & 
Kelley  (1914)  122  Md.  286,  89  Atl.  601. 

New  Jersey. — Ridge  v.  Pennsylvania 
R.  Co.  (1899)  58  N.  J.  Eq.  172,  43  Atl. 
275. 

New  York. — Friedman  <,  New  York 
&  H.  R.  Ck).  (1903)  89  App.  Div.  88,  85 
N.  Y.  Supp.  404,  affirmed  on  opinion 
below  in  (1905)  180  N.  Y.  S50,  78  N. 
E.  1128. 

North  Carolina. — ^Thomason  v.  Sea- 
board Air  Line  R.  Co.  (1906)  142  N.  C. 
800,  65  S.  E.  198;  Taylor  v.  Seaboard 
Air  Line  R.  Co.  (1907)  146  N.  C.  400. 
122  Am.  St  Rep.  466,  69  S.  E.  129. 

Ohio. — Ross  V.  Cincinnati,  L.  &  N. 
R.  Co.  (1906)  27  Ohio  C.  C.  185. 

Oklahoma. — Choctaw,  O.  &  Q.  R.  Co. 
V.  Drew  (1913)  37  Okla.  396,  44  L.R.A. 
(N.S.)  38,  180  Pac.  1149. 

Wisconsin. — Dolan  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1908)  118  Wis.  362,  94 
N.  W.  385. 

England.— London,  B.  &  S.  C.  R.  Co. 
V.  Truman  (1885)  L.  R.  11  App.  C^s. 
46,  56  L.  J.  Ch.  N.  S.  354,  64  L.  T.  N.  S. 
250,  50  J.  P.  888,  S(4  Week.  Rep.  667. 
22  Eng.  Rul.  Cas.  80. 

Canada. — Bennett  v.  Grand  Trunk 
R.  Co.  (1901)  2  Ont.  L.  Rep.  426.  1 
Can.  Ry.  Cas.  451. 

For  instance,  in  Ross  v.  Cincinnati, 
L.  &  N.  R.  Co.  (Ohio),  supra,  in  speak- 
ing of  a  railroad  terminal,  the  court 
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said:  "In  the  absence  of  all  charcres 
of  negligence,  or  want  of  due  diligence 
in  the  selection  of  a  location,  or  bad 
faith,  we  incline  to  the  view  that  these 
terminals  must  be  put  on  the  same 
footing  as  the  main  tracks  of  a  rail- 
road, and  that  the  nuisance  and  annoy- 
ance they  may  inflict  must  be  said  to 
be  danuium  absque  injuria."  And  in 
Dolan  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1903)  118  Wis.  362,  95  N.  W.  385, 
where  stock  pens  and  yards  were  com- 
plained of  as  a  nuisance  to  neighbor- 
ing property,  the  court  argued  as 
follows:  "If  a  railway  company  exer- 
cises reasonable  and  proper  diligence 
and  care  in  the  location  of  its  yards 
and  in  its  management,  it  has  per- 
formed its  whole  duty.  Impossibilities 
cannot  be  required.  Duties -cannot  be 
imposed,  and  punishments  inflicted 
simply  because  the  duties  have  been 
performed.  If  injury  results  to  oth- 
ers, it  must  in  such  case  be  damnum 
absque  injuria.  The  same  rule  must 
apply  which  applies  to  noise  and  smoke 
and  steam  resulting  from  the  opera- 
tion of  the  railroad.  If  these  annoy- 
ances result  simply  from  the  necessary 
and  proper  operation  of  the  road,  they 
must  be  borne.  If  the  company  use 
the  best  and  most  improved  devices  to 
prevent  injury  to  others,  it  is  protect- 
ed by  its  franchises.  If  it  is  negligent 
in  this  regard,  it  must  respond  in  dam- 
ages, if  a  nuisance  is  thereby  created. 
2  Wood,  Nuisances,  3d  ed.  §  755.  So, 
in  the  case  of  stockyards,  the  railway 
company  must  use  all  reasonable  dil- 
igence in  the  location  of  its  yards  to 
avoid  injury  to  others,  and  must  man- 
age them  with  approved  methods, 
using  all  reasonable  skill  to  prevent 
their  becoming  a  nuisance.  It  cannot 
unnecessarily  or  unreasonably  locate 
its  yards  in  close  proximity  to  dwell- 
ings or  business  houses,  to  their  in- 
jui^,  without  incurring  liability.  It 
must,  doubtless,  in  order  to  perform  its 
duty,  place  the  yards  in  a  reasonably 
practicable  and  convenient  location  in 
the  vicinity  of  its  station,  for  the  re- 
ception and  shipping  of  cattle,  but  it 
must  at  the  same  time  place  them 
where  they  will  do  the  least  possible 
injury  to  others.  If  these  require- 
ments be  fulfilled,  and  if  the  yards  be 


operated  without  negligence,  and  with 
that  skill  and  diligence  to  avoid  noise 
and  noxious  smells  therefrom  which 
the  importance  of  the  duty  demands, 
there  can  be  no  liability,  even  though 
injury  may  result  to  others.  Such  in- 
jury, like  many  others,  is  simply  one 
of  the  penalties  we  have  to  pay  for 
the  conveniences  of  modem  methods 
of  transportation."  In  Georgia  R.  & 
Bkg.  Co.  V.  Maddox  (1902)  116  Ga.  64, 
42  S.  £.  315,  it  was  said  that  "injuries 
and  inconveniences  to  persons  resid- 
ing near  such  works,  from  noises  of 
locomotives,  rumbling  of  cars,  vibra- 
tions produced  thereby,  and  smoke, 
cinders,  and  soot,  and  the  like,  which 
result  from  the  ordinary  and  neces- 
sary, and  therefore  proper,  use  and 
conduct  of  such  works,  are  not  nui- 
sances, but  are  the  necessary  concom- 
itants of  the  franchise  granted." 

And  it  has  been  held  that  the  noises 
attendant  upon  the  careful  and  proper 
operation  of  a  properly  located  rail- 
road switch  yard  without  any  physical 
interference  with  neighboring  proper- 
ty, and  which  affect  alike  all  within 
hearing  distance  thereof,  cannot  be 
regarded  as  a  public  nuisance  to  a 
religious  society  having  a  church  upon 
such  property  and  whose  services  are 
disturbed  and  interrupted  by  the 
noises.  Church  of  Jesus  Christ  of 
L.  D.  S.  V.  Oregon  Short  Line  R.  Co. 
(1909)  36  Utah,  288,  23  L.R.A.(N.S.) 
860,  140  Am.  St.  Rep.  819,  103  Pac. 
243.  And  see  Jordan  v.  Utah  R.  Co. 
(1916)  47  Utah,  519,  156  Pac.  939. 

And  the  use  of  temporary  as  distin- 
guished from  permanent  yards  and 
roundhouses,  erected  merely  to  enable 
the  company  to  make  changes  and  im- 
provements in  its  system  as  required 
by  statute,  will  not,  in  the  absence  of 
any  negligent  operation  or  abuse,  be 
enjoined  as  a  nuisance  at  the  suit  of 
owners  of  neighboring  property,  in- 
jured by  the  smoke,  gases,  and  noises 
emanating  therefrom.  Herrlich  v. 
New  York,  C.  &  H.  R.  R.  Co.  (1910) 
70  Misc.  115,  126  N.  Y.  Supp.  311. 

And  where  the  railroad  yards  and 
roundhouses  are  located  by  prescrip- 
tive right,  the  injury  to  near-by 
property  resulting  from  their  non-neg- 
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lifent  use  has  been  said  to  be  damnum 
absque  injuria.    Ibid. 

However,  in  some  jurisdictions  it 
has  been  held  that  an  exception  to  the 
general  rule  should  be  made  in  the 
case  of  such  incidental  but  necessary 
facilities  in  railroading  as  shops, 
roundhouses,  and  switch  yards,  other 
than  those  used  for  receiving  and  de- 
livering carload  shipments  which  must 
be  located  for  public  convenience,  the 
selection  of  the  sites  for  which  rests 
in  the  discretion  of  the  railroad  com- 
pany and  which,  because  they  do  not 
serve  the  public  directly,  are  of  no 
particular  public  concern  except  as 
indirectly  affecting  the  transportation 
problem,  the  theory  being  that  in  se- 
lecting a  place  for  such  appurtenances 
the  railroad  company  acts  as  an  indi- 
vidual attending  to  his  private  busi- 
ness, and  must  be  responsible  for 
injuries  to  the  property  rights  of  oth- 
ers flowing  from  such  selection  and 
subsequent  operation,  or,  in  other 
words,  that  in  locating  such  incidental 
transportation  facilities  the  railroad 
company  has  a  free  hand,  and  cannot 
shield  itself  from  responsibility  for 
damage  resulting  from  the  private  nui- 
.sance  behind  any  rule  of  public  neces- 
sity or  authorization  by  law.  The 
following  cases  adhering  to  this  rule 
hold  that  railroad  shops,  roundhouses, 
switch  yards,  etc.,  which  do  not  serve 
the  public  directly  and  are  seriously 
injurious  to  near-by  property,  consti- 
tute private  nuisances  as  to  such  ad- 
jacent property,  although  properly 
located  and  operated,  and  irrespective 
of  whether  the  use  of  the  particular 
site  selected  is  authorized  by  the  leg- 
islature or  not,  the  railroad  company 
having  acted  at  ite  peril  not  to  create 
a  nuisance:  Matthias  v.  Minneapolis, 
St.  P.  &  St.  Ste.  M.  R.  Co.  (1914)  125 
Minn.  224,  51  L.R.A.(N.S.)  1017,  146 
N.  W.  353  (holding  such  to  be  the  rule 
with  respect  to  the  switch  yard  in 
suit,  although  the  location  was  conced- 
ed proper  in  the  sense  that  none  other 
could  have  been  found  where  less  peo- 
ple would  have  been  affected  by  its 
operation ) ;  Cogswell  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1886)  103  N.  Y.  10,  57 
Am.  Rep.  701,  8  N.  E.  537  (holding 
same  as  preceding  case  as  to  an  engine 


house  and  coal  bins) ;  Corcoran  v.  New 
York  C.  R.  Co.  (1917)  100  Misc.  192, 
165  N.  Y.  Supp.  341  (holding  that  "the 
rule  which  grants  immunity  to  a  rail- 
road corporation  from  liability  for  in- 
juries caused  by  the  conduct  of  its 
road  applies  only  to  the  ordinary  op- 
eration of  the  railroad  itself,  and  not 
to  the  maintenance  of  roundhouses, 
turntables,  power  houses,  etc.,  at  par- 
ticular places,"  and  that  "as  to  such 
structures  and  their  use,  if  injurious 
to  adjoining  owners,  a  railroad  corpo- 
ration possesses  no  greater  rights  and 
is  subject  to  the  same  liability  as  a 
private  corporation,  and  may  not  lo- 
cate them  so  as  to  injure  the  property 
of  others,  except  by  express  or  implied 
legislative  sanction  which  must  be  im- 
perative, and  not  permissible") ; 
Louisville  &  N.  Terminal  Co.  v.  Jacobs 
(1903)  109  Tenn.  727,  61  L.R.A.  188, 
72  S.  W.  954  (holding  that  a  railroad 
company  in  locating  a  roundhouse  does 
so  in  its  private  capacity,  and  acts  at 
its  peril  as  to  any  injury  necessarily 
resulting  to  adjacent  property  from 
even  a  reasonable  use) ;  Louisville  & 
N.  Terminal  Co.  v.  Lellyett  (1904)  114 
Tenn.  368,  1  L.R.A.(N.S.)  49,  85  S.  W. 
881  (holding  that  even  the  non-neg- 
ligent operation  of  a  roundhouse, 
sand  house,  coal  chutes  and  bins,  and 
the  tracks  used  in  operating  the  same, 
when  injurious  to  neighboring  prop- 
erty, constitutes  a  nuisance,  but  that 
the  rule  does  not  extend  to  switch 
tracks  necessarily  operated  at  stations 
for  switehing  so  as  to  permit  the  entry 
and  exit  of  trains) ;  SOUTHEBN  R.  Go. 
V.  Fisher  (reported  herewith)  ante, 
717  (holding  that  the  true  test  of  the 
liability  of  a  railroad  company  for  a 
nuisance  in  maintaining  switch  tracks 
and  terminal  yards  is  whether  the 
company  was  acting  in  its  private 
capacity  as  distinguished  from  its  pub- 
lic function  when  operating  such 
yards,  and  that  it  is  so  acting  when  it 
locates  a  terminal  yard  not  used  in 
connection  with  a  depot  or  station, 
whe»cfore  it  is  liable  to  abutting  own- 
ers for  the  maintenance  of  a  nuisance 
in  the  necessary  and  careful  operation 
of  such  yard) ;  Rainey  v.  Red  River, 
T.  &  S.  R.  Co.  (1905)  99  Tex.  276,  3 
L.R.A.(N.S.)  950, 122  Am.  St.  Rep.  622, 
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89  S.  W.  768,  90  S.  W.  1096,  18  Ann. 
Cas.  580,  reversinjT  on  other  grounds 
a904)  —  Tex.  Civ.  App.  — ,  80  S.  W. 
96  (holding  that  the  location  and  op- 
eration of  a  railroad  terminal,  need- 
lessly located  so  near  to  private 
property  as  to  seriously  damage  the 
same,  constituted  an  actionable  nui- 
sance at  least  where  absolute  power 
to  select  the  site  had  not  been  con- 
ferred on  the  company) ;  Missouri,  K. 
&  T.  R.  Co.  V.  Anderson  (1904)  36  Tex. 
Civ.  App.  121,  81  S.  W.  781  (holding 
that  the  unauthorized  use  of  a  right 
of  way  for  a  switch  yard,  to  the  mate- 
rial injury  of  adjoining  property,  con- 
stituted a  private  nuisance) ;  Texas  & 
P.  R.  Co.  V.  Taylor  (1918)  —  Tex.  Civ, 
App.  — ,  200  S.  W.  1117  (holding  that 
it  was  no  defense  that  it  was  more 
convenient  to  construct  and  operate 
the  roundhouse  at  the  location  com- 
plained of  than  at  another,  or  that  the 
railroad  company  was  not  negligent  in 
constructing  or  operating  it) ;  Texas 
&  P.  R.  Co.  V.  Reeves  (1918)  —  Tex. 
Civ.  App.  — ,  202  S.  W.  814  (holding 
same  as  next  preceding  case) ;  Terrell 
v.  Chesapeake  &  O.  R.  Co.  (1909)  110 
Va.  340,  32  L.R.A.(N.S.)  371,  66  S.  E. 
65  (holding  that  a  railroad  company, 
in  selecting  a  place  for  Aring,  clean- 
ing, and  repairing  its  engines,  acted  in 
its  private  capacity  so  that  when  the 
use  of  the  site  selected  was  specially 
detrimental  to  adjacent  property, 
such  use  was  a  nuisance,  even  in  the 
absence  of  any  negligence  in  the  per- 
formance of  the  work  done) ;  Chesa- 
peake &  0.  R.  Co.  V.  Greaver  (1909) 
110  Va.  350,  66  S.  E.  59  (holding  same 
as  next  preceding  case) ;  Southern  R. 
Co.  V.  McMenamin  (1912)  118  Va.  121, 
78  S.  fi.  980  (holding  that  a  railroad 
company  in  locating  and  operating  a 
power  station,  and  coal  chutes  for 
coaling  its  engines,  acts  in  a  private 
capacity  so  as  to  render  it  liable  for  a 
nuisance  to  adjoining  property,  even 
in  the  absence  of  negligent  opera- 
tion) ;  KiLLAM  V.  Norfolk  &  W.  R.  Co. 
(reported  herewith)  ante,  701  (hold- 
ing that  the  rule  applies  to  terminal 
yards  for  the  handling  of  coal,  which 
are  operated  in  a  private  capacity  and 
cause  a  nuisance  to  adjoining  prop- 
erty).   And  see  also  Missouri,  K.  ft 


T.  R.  Co,  V.  Perry  (1907)  46  Tex.  Gv, 
App.  374,  102  S.  W,  1169>  w4terein  the 
court  applied  the  rule  anBtrunced  in 
the  Rainey  Case  (Tex.)  flnpra,  to  a 
turntable  and  water  taidc  an  its  right 
of  way  adjoining  plaintiff's  premises. 
Of  course,  such  rule  does  not  apply 
where  the  location  and  operation  of 
the  necessary  appurtenances  were 
reasonable  and  for  the  public  good, 
such  fact  taking  the  case  out  of  the 
exception,  and  bringing  it  within  the 
general  rule.  St,  Louis,  &  P.  &  T.  R. 
Co,  V.  Shaw  (1906)  99  Tex.  559,  6 
L,R.A.  (N.S.)  245, 122  Am.  St.  Rep,  668, 
92  S,  W,  30,  so  holding  with  respect  to 
a  freight  depot  and  necessary  sidings 
and  spurs.  And  in  London,  B.  &  S. 
C.  R.  Co.  V,  Truman  (1885)  L.  R.  11 
App,  Cas.  45,  55  L.  J.  Ch.  N.  S.  354,  54 
L,  T,  N.  S.  250,  50  J,  P,  388,  34  Week. 
Rep.  657,  22  Eng.  Rul.  Cas.  80,  where 
a  railroad  company  was  authorized  to 
locate  stockyards  "in  such  places  as 
should  be  deemed  eligible,"  ft  was  ex- 
pressly held  that  the  location  and 
non-negligent  operation  of  a  stockyard 
on  property  adjoining  that  of  plaintiff 
did  not  constitute  an  actionable  nui- 
sance, although,  but  for  such  author- 
ization, the  maintenance  of  the  yards 
in  controversy  would  have  been  a  nui- 
sance; and  this  notwithstanding  a  site 
could  have  been  selected  where  plain- 
tiff's property  would  not  have  been 
injured,  the  court  having  been  of 
the  opinion  that  the  company,  under 
the  facts,  was  not  bound  to  consult  the 
wishes  and  convenience  of  third  per- 
sons. This  case  was  followed  in  Ben- 
nett V.  Grand  Trunk  R.  Co.  <1901)  2 
Ont.  L.  Rep,  425,  1  Can,  Ry.  Cas.  451, 
which  involved  similar  facts. 

And  it  has  been  held  that  the  con- 
struction and  operation  of  a  switch 
or  spur  track  over  private  property,  in 
such  close  proximity  to  adjoining  res- 
idence property  as  seriously  to  damage 
the  same  by  vibration,  smoke,  soot,  etc., 
is  a  nuisance  under  Utah  Rev.  Stat. 
1898,  §  3506,  which  provides  that  any- 
thing obstructing  the  free  use  of 
property  so  as  to  interfere  with  its 
comfortable  enjoyment  is  a  nuisance 
entitling  an  injured  property  owner  to 
an  injunction  as  well  as  damages. 

And  under  either  the  general  rule 
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or  the  ezeeptioD  thereto  it  follows  that 
neglitrence  in  the  improper  selection 
of  site,  or  the  improper  maintaining 
and  operation  of  structures  and  ap- 
purtenances incidental  to  the  opera- 
tion of  the  road,  may  render  a  partic- 
ular terminal  yard,  shop,  or  other 
appurtenaBoe  a  nuisance  as  to  prop- 
erty injuriously  affected  thereby. 

United  States.— Baltimore  &  P.  R. 
Co.  V,  Fifth  Baptist  Church  (1883)  108 
U.  S.  317,  27  L,  ed.  739,  2  Sup.  Ct.  Rep. 
719;  Chicago  G.  W.  R.  Co.  v.  First  M. 
E.  Church  (1900)  50  L.R.A.  488,  42 
C.  C.  A.  178,  102  Fed.  85. 

Cieorgia.— -Georgia  R.  &  Bkg.  Co.  v. 
Maddox  (1902)  116  Ga.  64,  42  S.  E. 
315. 

Illinois. — ^Illinois  C.  R.  Co.  t.  Grabill 
(1869)  50  111.  241;  Wylie  v.  Elwood 
(1890)  134  III.  281,  9  L.R.A.  726,  23 
Am.  St.  Rep.  673, 25  N.  E.  570;  JCuhn  v. 
Illinois  C  R.  Co.  (1903)  111  111.  App. 
323. 

Indiana. — Ohio  &  M.  R.  Co.  v.  Simon 
(1872)  40  Ind.  278. 

Iowa. — Shively  v.  Cedar  Rapids,  I. 
P.  &  N.  W.  R.  Co.  (1887)  74  Iowa,  169, 
7  Am.  St  Rep.  471,  37  N.  W.  133. 

Louisiana. — Tucker  v.  Vicksburg,  S. 
&  P.  R.  Co.  <1910)  125  La.  689,  51  So. 
689. 

Minnesota. — Anderson  v.  Chicago, 
M.  &  St  P.  R.  Co.  (1902)  85  Minn.  337, 
88  N.  W.  1001. 

Missonri. — Bielman  v.  Chicago,  St 
P.  &  K  a  R.  Co.  (1892)  60  Mo.  App. 
151. 

New  Jersey. — Ridge  v.  Pennsylvania 
R.  Co.  (1899)  58  N.  J.  Eq.  172,  43  Atl. 
275. 

New  York. — Spring  v,  Delaware,  L. 
&  W.  R.  Co.  (1895)  88  Hun,  385,  34 
N.  Y.  Supp.  810,  affirmed  on  opinion 
below  in  (1898)  157  N.  Y.  692.  51  N. 
E.  1094;  Garvey  v.  Long  Island  R.  Co. 
(1899)  159  N.  Y.  323,  70  Am.  St  Rep. 
550,  54  N.  E.  57,  6  Am.  Neg.  Rep.  338, 
affirming  (1896)  9  App.  Div.  254,  41 
N,  Y.  Supp.  397. 

North  Carolina. — Thomason  v.  Sea- 
board Air  Line  R.  Co.  (1906)  142  N.  C. 
300,  55  S.  E.  198;  Taylor  v.  Seaboard 
Air  Line  R.  Co.  (1907)  145  N.  C.  400, 
122  Am.  St  Rep.  4)5,  59  S.  E.  129; 
Staton  V.  Atlantic  City  Coast  Line  R. 
Co.  (1910>  163  N.  C.  482,  69  S.  E.  413. 


Oklahmna. — Choctaw,  O.  &  G.  R.  Co. 
V.  Drew  (1913)  37  Okla.  396,  44  L.R.A. 
(N.S.)  38,  130  Pac.  1149. 

FennsylTania. — Sproson  v.  Philadel- 
phia &  R.  R.  Co.  (1913)  54  Pa.  Super. 
Ct.  30. 

Texas. — Missouri,  K.  &  T.  R.  Co.  v. 
Passons  (1913)  —  Tex.  Civ.  App.  — , 
154  S.  W.  239. 

England. — Smith  v.  Midland  R.  Co. 
(1877)  37  L.  T.  N.  S.  224,  25  Week. 
Rep.  861. 

In  such  a  case  it  has  been  said  that 
the  maxim,  "Use  your  own  property  so 
as  not  to  injure  another,"  is  applicable. 
Illinois  C.  R.  Co.  v.  Grabill  (1869)  50 
III.  241.  It  is  as  much  the  duty  of  a 
railroad  company  as  of  an  individual 
so  to  use  its  property  as  not  to  injure 
others.  Wylie  v.  Elwood  (1890)  134 
111.  281,  9  L.RJ^.  726,  28  Am.  St  Rep. 
673,  25  N.  E.  570. 

For  instance,  some  courts,  proceed- 
ing upon  the  theory  that  the  location 
of  yards,  terminals,  shops,  etc.,  is  a 
matter  which  admits  of  a  wide  latitude 
in  choice  of  sites,  have  held  that  rail- 
road companies,  in  the  absence  of  ex- 
press authorization,  cannot  place  and 
operate  them  wherever  they  think 
proper,  without  reference  to  the  prop- 
erty and  rights  of  others.  See  gener- 
ally to  this  eifect  the  following  cases: 

United  States.— Baltimore  &  P.  R. 
Co,  V.  Fifth  Baptist  Church  (1883) 
108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct 
Rep.  719;  Chicago  G.  W.  R.  Co.  v.  First 
M.  E.  Church  (1900)  50  L.RJL  488,  42 
C.  C.  A.  178,  102  Fed.  85. 

Illinois.— Wylie  v.  Elwood  (1890) 
134  111.  281,  9  L.R.A.  726,  23  Am.  St 
Rep.  673,  25  N.  E.  570. 

Minnesota. — Anderson  ▼.  Chicago, 
M.  &  St.  P.  R.  Co.  (1902)  85  Minn.  337, 
88  N.  W.  1001. 

Missouri. — Bielman  ▼.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  (1892)  60  Mo.  App. 
151. 

New  Jersey. — Pennsylvania  R.  Co. 
V.  Angel  (1886)  41  N.  J.  Eq.  816,  56 
Am.  Rep.  1,  7  Atl.  432;  Pennsylvania 
R.  Co.  V.  Thompson  (1889)  45  N.  J. 
Eq.  870,  19  Atl.  622. 

New  York. — Spring  v.  Delaware,  L. 
&  W.  R.  Co.  (1895)  88  Hun,  385,  34  N. 
Y.  Supp.  810,  affirmed  on  opinion  below 
in  (1898)  157  N.  Y.  692,  51  N.  E.  1094; 
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Garvey  v.  Long  Island  R.  Co.  (1899) 
159  N.  Y.  328,  70  Am.  St.  Rep.  550,  54 
N.  E.  57,  6  Am.  Neg.  Rep.  338,  affirming 
(1896)  9  App.  Div.  254,  41  N.  Y.  Supp. 
397. 

North  Carolina. — Thomason  v.  Sea- 
board Air  Line  R.  Co.  (1906)  142  N.  C. 
300,  55  S.  E.  198. 

Oklahoma. — Choctaw,  0.  &  G.  R.  Co. 
V.  Drew  (1913)  37  Okla.  396,  44  L.R.A. 
(N.S.)  38,  130  Pac.  1149, 

In  Wylie  v.  Elwood  (1890)  184  111. 
281,  9  L.R.A.  726,  23  Am.  St.  Rep.  678, 
25  N.  E.  570,  where  an  immense  coal 
shed  operated  by  heavy  machinery  was 
located  in  the  heart  of  a  city  in  a 
locality  thickly  settled,  it  was  held  that 
the  same  constituted  an  actionable 
nuisance  as  to  those  living  on  adjoin- 
ing property,  where  the  operation  of 
the  shed  destroyed  their  comfort  and 
injured  their  health,  the  court  saying 
that  "the  selection  of  a  locality  where 
damages  are  inflicted  in  preference  to 
one  where  damages  will  not  be  inflict- 
ed cannot  be  said  to  be  necessary  to  the 
ordinary  and  prudent  operation  of  the 
road.  .  .  .  This  structure,  though 
not  a  nuisance  per  se,  became  such  by 
reason  of  the  particular  locality  in 
which  it  was  situated."  So,  in  Spring 
V.  Delaware,  L.  &  W.  R.  Co.  (1895)  88 
Hun,  885,  34  N.  Y.  Supp.  810,  affirmed 
on  opinion  below  in  (1898)  157  N.  Y. 
692,  51  N.  E.  1094,  where  a  railroad 
company  erected  and  operated  very 
large  coal  trestles,  bins,  or  pockets 
within  57  feet  of  plaintiff's  residence 
premises,  when  it  could  have  selected 
another  site  not  quite  as  convenient, 
it  was  held  that  such  erection  and  the 
use  thereof  constituted  a  private  nui- 
sance, at  least  in  the  absence  of  ex- 
press statutory  authority  so  to  locate 
and  operate  it.  And  in  Daniel  v.  Ft. 
Worth  &  R.  G.  R.  Co.  (1903)  96  Tex. 
327,  72  S.  W.  578,  it  seems  to  have  been 
assumed  that  a  large  coaling  hoist  and 
platform,  the  maintenance  of  which 
injured  adjoining  property,  constitut- 
ed an  actionable  nuisance  as  to  such 
property.  In  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church  (1883)  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719, 
where  a  railroad  company  located  its 
engine  house  and  repair  shop  so  close 
to   church   property   that   the   noise. 


smoke,  etc.,  rendered  it  almost  unen- 
durable as  a  place  of  worship,  it  was 
held  that  the  engine  house  and  shop 
constituted    an    actionable    nuisance, 
since  they  could  have  been   located 
elsewhere.    And  in  Choctaw,  O.  &  G. 
R.  Co.  V.  Drew  (1913)  37  Okla.  396,  44 
L.R.A.(N.S.)  38,  130  Pac.  1149,  where 
the   defendant  railroad  company   lo- 
cated   and    operated    a    roundhouse, 
switches,  turntable,  and  cinder  pit  so 
near  the  plaintiff's  residence  as  to  kill 
vegetation  and  render  the  place  unfit 
for   habitation,   it  was   held   that  a 
private  actionable  nuisance  was  there- 
by  created,    it   appearing   that    such 
appurtenances  might  have  been  con- 
structed at  another  suitable  location 
where  injuries  of  the  nature  inflicted 
upon  plaintiff  would  not  have  been  in- 
flicted   upon   anyone's   property.      In 
Chicago  G,  W.  R.  Co.  v.  First  M.  E. 
Church  (1900)  50  L.R.A.  488,  42  C.  C. 
A.  178,  102  Fed.  85,  where  a  railroad 
company  erected  a  station  and  water 
hydrant  at  which  practically  all  trains 
stopped,  so  close  to  a  church  as  to 
envelop  it  in  smoke  and  fill  it  with 
offensive  odors,  etc.,  it  was  held  that 
such  appurtenances  constituted  a  pri- 
vate nuisance,  for  which  the  law  would 
afford  redress.    In  Bielman  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.   (1892)   50  Mo. 
App.  151,  it  was  held  that  the  location 
of  stockyards  and  pens  within  25  feet 
of  plaintiff's  residence,  and  the  use  of 
the  same  to  such  an  extent  as  to  ren- 
der the  premises  almo^  totally  unfit 
for  use  as  a  dwelling,  constituted  a 
most  damaging  nuisance,  although  the 
yards  and  pens  were  managed  with 
ordinary  care  and  kept  about  as  well 
as    other    well-conducted    establish- 
ments of  the  kind.     In  Thomason   v. 
Seaboard  Air  Line  R.  Co.  (1906)   142 
N.  C.  800,  56  S.  E.  198,  where  the  rail- 
road company  erected  on  a  lot  adjoin- 
ing plaintiff's  residence  a  coal  chute 
and  trestle  pointed   directly  towards 
his  house,  and  in  such  close  proximity 
88  to  constantly  cause  fear  of  injury 
to  both  property  and  person  by  reason 
of  the  negligent  and  careless  manage- 
ment of  the  cars  and  locomotives  us- 
ing the  trestle,  it  was  held  that   an 
actionable  private  nuisance  was  estab- 
lished.   In  Sproson  ▼.  Philadelphia  & 
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R.  R.  Co.  (1913)  54  Pa.  Super,  a.  30, 
it  was  held  that  an  actionable  nuisance 
as  to  plaintiff's  property  was  showQ 
where  it  appeared  that  defendant 
maintained  and  operated  an  open  rail- 
road, yard  on  adjoining  property  in 
such  a  way  that  noxious  gases,  etc., 
rendered  plaintiff's  dwelling  almost 
untenantable,  and  that  it  was  entirely 
practicable  to  have  avoided  such 
trouble  by  the  erection  of  a  shelter 
shed,  ventilating  flues,  and  electric 
fans.  But  the  mere  fact  that  switch 
yards,  etc.,  are  placed  near  houses 
occupied  as  residences,  does  not  neces- 
sarily make  such  appurtenances  a 
nuisance.  Georgia  R.  &  Bkg.  Co.  v. 
Maddox  (1902)  116  Ga.  64, 42  S.  E.  316 
(holding  that  this  may  be  true,  even 
though  the  houses  were  built  before 
the  establishment  of  the  terminal  yard 
in  question) ;  Ridge  v.  Pennsylvania 
R.  Co.  (1899)  58  N.  J.  Eq.  172,  43  Atl. 
275.  And  in  Excelsior  Products  Mfg. 
Co.  V.  Kansas  City  Southern  R,  Co. 
(1914)  263  Mo.  142, 172  S.  W.  359,  Ann. 
Cas.  1917B,  1047,  it  was  held  that  the 
placing  by  a  railroad  company  of 
"bunk"  cars,  used  as  living  quarters 
for  its  laborers,  upon  a  switch  track 
along  its  right  of  way  and  adjacent  to 
plaintiff's  property,  upon  which  was  a 
large  quantity  of  corded  wood,  did 
not  in  itself,  and  because  of  the  fact 
that  the  ordinary  course  of  living  in- 
cluded the  washing  of  clothes  and  the 
building  of  fires,  create  a  nuisance  so 
as  to  render  the  company  liable  for 
loss  caused  by  fire  kindled  upon  the 
right  of  way  by  the  laborers  to  heat 
water  to  wash  their  clothes. 

And  the  unnecessary  and  unusual  or 
improper  use  of  terminal  yards,  etc., 
to  the  extreme  detriment  of  adjoining 
property,  has  also  been  held  to  con- 
stitute a  private  nuisance 

Thus,  in  Greorgia  R.  &  Bkg.  O).  v. 
Maddox  (Ga.)  42  S.  E.  316,  supra, 
where  the  defendant  railroad  company 
unnecessarily,  and  merely  for  its  own 
convenience,  operated  a  terminal  yard 
on  Sundays  to  such  an  extent  that  the 
noise  and  smoke  materially  interfered 
with  the  holding  of  religious  services 
in  near-by  churches,  it  was  held  that 
such    unnecessary    operation    of   the 


yard  constituted  a  private  nuisance 
which  could  be  enjoined. 

And  in  Staton  v.  Atlantic  Coast  Line 
R.  Co.  (1910)  153  N.  C.  432,  69  S.  E. 
418,  where  the  railroad  company  used 
a  spur  track  adjoining  plaintiff's 
dwelling,  built  to  an  ice  plant  and  not 
intended  for  general  railway  purposes, 
and  not  being  at  a  freight  depot,  for 
the  purpose  of  loading  and  unloading 
cars  and  general  switch  purposes  at 
all  times  of  the  day  and  night,  and  to 
the  great  disturbance  of  plaintiff  and 
injury  to  his  property,  it  was  held  that 
such  unauthorized  use  of  the  spur  con- 
stituted an  actionable  nuisance. 

In  Illinois  C,  R.  Co.  v.  Grabill  (1869) 
50  III.  241,  where  the  railroad  com- 
pany so  maintained  and  conducted  a 
stock  pen  located  near  plaintiff's  prop- 
erty as  to  generate  noxious  and  un- 
wholesome gases  to  the  extent  of  de- 
priving plaintiff  of  the  comfortable 
use  and  enjoyment  of  his  property,  it 
was  held  that  a  private  nuisance  was 
created.  To  the  same  effect  are  Shive- 
ly  V.  Cedar  Rapids,  I.  F.  &  N.  W.  R. 
Co.  (1887)  74  Iowa,  169,  7  Am.  St.  Rep. 
471,  37  N.  W.  183,  and  Anderson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1902)  86 
Minn.  337,  88  N.  W.  1001.  And  upon 
similar  facts  a  like  conclusion  was 
reached  in  Ohio  &  M.  R.  Co.  v.  Simon 
(1872)  40  Ind.  278. 

In  Kuhn  v.  Illinois  C.  R.  Co.  (1903) 
111  111.  App.  323,  where  defendant 
negligently  allowed  the  smokestacks 
on  jts  roundhouse  to  get  so  low  that 
the  smoke  and  gases  caused  material 
damage  to  plaintiff's  property,  it  was 
held  that  the  unlawful  use  of  the  de- 
fendant's property  constituted  an  ac- 
tionable private  nuisance.  And  to  the 
same  effect  is  Tucker  v.  Vicksburg,  S. 
&  P.  R.  Co.  (1910)  126  La.  689,  51  So. 
689.  So  in  Smith  v.  Midland  R.  Co. 
(1877)  87  L.  T.  N.  S.  (Eng.)  224,  25 
Week.  Rep.  861,  where  a  railway  com- 
pany used  a  siding  and  shed  for  clean- 
ing engines  in  a  careless  and  negligent 
manner,  to  the  injury  of  plaintiff's  ad- 
joining residence  property,  it  was  held 
that  such  use  was  a  private  nuisance, 
which  should  be  abated. 

In  Garvey  v.  Long  Island  R.  Co. 
(1899)  159  N.  Y.  828,  70  Am.  St.  Rep. 
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550,  64  N.  E.  57,  6  Am.  N6g.  Rep.  888. 
afiSrming  (1896)  9  App.  Div.  254,  41 
N.  Y.  Supp.  897,  the  continued  opera- 
tion by  a  railroad  company  in  a  ter- 
minal yard,  of  its  turntables,  in  such 
a  manner  as  unnecessarily  to  cause 


vibration  in  plaintifiTs  dwdlfng  on  ad- 
joining premises  to  its  great  damage, 
together  with  the  casting  thereon  of 
much  smoke  and  accompanied  by  har- 
assing noises,  was  held  to  constitute 
a  private  nuisance.  G.  J.  C. 


CHARLES  L.  CLUNE,  Respt., 

V. 

SCHOOL  DISTRICT  NO.  3  of  the  Town  of  Buchanan,  Outagamie  County, 

Appt. 

Wiseonatn  Supreme  Court— /anttary  S,  19iS. 
(166  Wis.  452,  166  N.  W.  11.) 

School  —  suspension  of  —  eflFect. 

1.  A  school  district  cannot  avoid  liability  for  the  contract  wages  of  a 
teacher  by  suspending  the  school. 

[See  note  on  this  question  beginning  on  page  742.] 


—  contract  hiring  teacher  —  validity. 

2.  A  contract  by  school  trustees  for 
the  hiring  of  a  teacher,  made  at  a 
meeting  when  all  were  present  and 
signed  by  all  of  them,  is  valid  al- 
though not  as  formal  as  it  might  have 

[See  24  R.  C.  L.  615.] 

—  collateral  attack  on  certificate. 

3.  The  validity  of  a  teacher's  cer- 
tificate cannot  be  attacked  in  an  ac- 
tion by  him  to  recover  his  salary,  if 
the  statute  places  authority  to  nullify 
certificates  in  the  county  and  state 
superintendents  of  schools. 

—  inability  to  perform  contract  — 
deduction  from  salary. 

i.  No  deduction  can  be  made  from 


the  salary  of  a  school-teacher  because 
of  destruction  of  the  schoolhouse  by 
fire,  which  prevents  him  from  per- 
forming his  duties  as  teacher,  unless 
such  deduction  is  provided  for  in  the 
contract. 

[See  24  R.  C.  L.  619.] 
—  duty  to  mitigate  damages. 

5.  Failure  of  a  school-teacher  to 
obtain  other  employment  upon  de- 
struction of  the  schoolhouse  by  fire 
does  not  relieve  the  district  from 
liability  for  his  contract  wages,  if  he 
was  informed  that  the  directors  in- 
tended to  rent  space  for  a  school, 
which  would  require  him  to  hold  him- 
self in  readiness  to  perform  his  con- 
tract, and  his  efforts  to  secure  other 
employment  failed. 

[See  8  R.  C.  L.  442.] 


Appeal  by  defendant  from  a  judgment  of  the  Municipal  Court  for 
Outagamie  County  (Spencer,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  an  amount  alleged  to  be  due  for  services  rendered  in  teaching 
in  the  defendant  district.    Affirmed. 


Statement  by  Kerwin,  J.: 
This  action  was  brought  to  re- 
cover for  services  in  teaching  school 
in  the  defendant's  district  for  the 
period  of  nine  months  commencing 
on  the  6th  day  of  September,  1915, 
at  $45  per  month.  The  complaint 
alleged  that  the  plaintiff  was  a  duly 
qualified  school-teacher,  and  held  a 
certificate  authorizing  him  to  teach 


in  the  public  schools  in  the  counly 
of  Outagamie,  Wisconsin.  The  de- 
fendant denied  the  allegation  that 
the  plaintiff  was  duly  qualified,  and 
alleged,  among  other  things,  fraud 
and  collusion  in  procuring  his  cer- 
tificate, and  set  up  the  specific  acts 
that  constitute  fraud  and  collusion. 
On  motion  the  allegations  in  the 
answer  setting  up  fraud  and  coUu- 
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sion  were  stricken 
was  tried  by  the  court  and  the  fol- 
lowing findings  made : 

"1.  That  the  plaintiff  held  a  sec- 
ond-grade teacher's  certificate  duly 
issued  to  him  on  the  Slst  day  of 
August,  A.  D.  1914,  by  the  county 
superintendent  of  schools  in  and  for 
Outagamie  county,  Wisconsin,  au- 
thorizing the  plaintiff  to  teach  in 
Outagamie  county  for  a  term  of 
three  years  from  the  date  thereof, 
which  certificate  was  not  annulled 
and  was  in  full  force  and  effect,  and 
that  the  plaintiff  was  in  all  respects 
duly  qualified  to  teach  the  defend- 
ant's school  during  the  school  year 
1915  and  1916. 

"2.  That  on  the  5th  day  of  June, 
A.  D.  1915,  the  school  board  of  the 
■  defendant  school  district,  at  a  meet^ 
ing  duly  held  at  which  all  members 
were  present,  unanimously  voted  to 
hire  the  plaintiff,  and  entered  into  a 
contract  with  the  plaintiff  to  teach 
defendant's  school  in  said  district 
for  tiie  term  of  nine  months,  com- 
mencing on  the  6th  day  of  Septem- 
ber, A.  D.  1915,  for  which  the  de- 
fendant district  agreed  to  pay  to  the 
plaintiff  the  sum  of  forty-five  ($45) 
dollars  per  month,  and  the  said  con- 
tract was  reduced  to  writing  and 
signed  by  all  the  members  of  the 
school  board  of  defendant  district 
and  by  plaintiff,  and  a  copy  of  plain- 
tiff's certificate  to  teach,  together 
wilii  said  contract,  was  filed  with 
•the  clerk  of  the  defendant  district 
as  the  statutes  provide;  and  there 
was  also  signed  by  the  school  board 
of  defendant  district  and  plaintiff, 
exhibit  'B,'  and  delivered  to  plain- 
tiff, bearing  date  May  29,  1915,  but 
was  in  fact  signed  by  the  school 
board  of  the  defendant  and  plaintiff 
on  the  5th  day  of  June,  A.  D.  1915. 

"3.  That  the  electors  of  defend- 
ant school  district,  at  a  regular 
meeting,  determined  to  have  nine 
months'  school,  beginning  the  first 
Monday  of  September,  a.  d.  1915. 

"4.  That  the  plaintiff  was  at  all 
times  ready  and  willing  to  teach  the 
school  of  the  defendant  district,  and 
was  ready  and  willing  to  comply 
with  «dl  the  conditions  of  his  said 
6  A.L.R.— 47. 
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out.  The  case  contract  in  every  respect,  and  this 
was  made  known  to  defendant. 

"5.  That  after  the  making  of  said 
contract  and  before  the  commence- 
ment of  said  term,  the  schoolhouse 
of  said  defendant  district  was  total- 
ly destroyed  by  fire. 

"6.  That  on  the  14th  day  of  Au- 
gust, a.  D.  1915,  the  school  board  of 
said  defendant  district  held  a  regu- 
lar meeting  in  conjunction  with  a 
building  committee  of  defendant 
school  district,  at  which  meeting  it 
was  decided  to  let"  a  contract  for 
building  a  new  schoolhouse  for  said 
district  to  the  Mielke  Construction 
Company  for  the  sum  of  twenty-two 
hundred  sixty-five  ($2,265)  dollars. 

"7.  That  the  schoolhouse  con- 
tracted to  be  built  was  not  con- 
structed, and  while  the  plaintiff  was 
informed  by  members  of  the  school 
board  of  the  defendant  district  at 
different  times  that  it  would  rent 
a  room  or  place  for  holding  school, 
the  defendant  never  furnished  a 
schoolhouse  or  room  of  any  kind  for 
plaintiff  to  teach  school  in,  and 
prevented  the  plaintiff  from  per- 
forming the  conditions  of  his  said 
contract,  all  without  any  fault  or 
neglect  on  plaintiff's  part. 

"8.  That  the  defendant,  without 
just  cause  or  legal  right  for  so  do- 
ing, breached  its  contract  with 
plaintiff. 

"9.  That  the  plaintiff  made  due 
demand  of  defendant  for  the 
amounts  due  him  according  to 
the  terms  of  said  contract  after 
the  same  became  due,  and  before  the 
commencement  of  this  action,  but 
said  demand  was  refused. 

"10.  That  plaintiff  did  not  in  any 
way,  either  expressly  or  impliedly, 
consent  to  a  termination  or  altera- 
tion of  his  said  contract,  and  held 
himself  in  readiness  and  was  will- 
ing to  teach  defendant's  school  and 
perform  as  provided  in  and  by  the 
terms  of  said  contract,  from  which 
employment  he  was  never  dis- 
charged, and  that  during  said  term 
he  earned  no  wages  in  other  employ- 
ment. 

"11.  That  nothing  has  been  paid 
under  said  contract  by  the  defend- 
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ant  to  the  plaintiff;  that  the  plain- 
tiff has  been  damaged  in  the  sum 
of  four  hundred  five  ($405)  dollars ; 
that  th6  interest  thereon  from  com- 
mencement of  this  action  amounts 
to  $8.08." 

And  found  as  conclusions  of  law : 

"1.  That  the  plaintiff  was  in  all 
respects  duly  qualified  and  author- 
issed  to  teach  defendant's  school  dur- 
ing the  school  year  of  1915  and 
1916. 

"2.  That  said  contract  entered  in- 
to by  and  between  the  plaintiff  and 
the  defendant  was  in  all  respects 
legal  and  valid,  and  was  breached  by 
the  defendant. 

"3.  That  the  plaintiff  is  entitled 
to  judgment  against  the  defendant 
in  the  sum  of  four  hundred  five 
($405)  dollars  damages,  and  eight 
and  8-100  ($8.08)  dollars  interest, 
together  with  the  costs  and  dis- 
bursements of  this  action." 

Judgment  was  entered  according- 
ly in  favor  of  the  plaintiff  and 
against  defendant,  from  which  this 
appeal  was  taken. 

Mr.  L.  P.  Fox,  for  appellant: 

Unless  the  person  making  a  con- 
tract for  the  teaching  of  school  in  the 
district  has  a  legal  certificate,  and  if 
the  school  board  makes  a  contract 
with  any  other  person  than  one  who 
is  legally  qualified,  such  contract  is 
not  valid. 

35  Cyc.  1070,  IV. ;  Goose  River  Bank 
v.- Willow  Lake  School  Twp.  1  N.  D. 
26,  26  Am.  St.  Rep.  605,  44  N.  W.  1002; 
Wells  V.  People.  71  111.  532;  School 
Directors  v.  Newman,  47  111.  App.  864 ; 
School  Directors  v.  Jennings,  10  111. 
App.  648;  McCloskey  v.  School  Dist. 
134  Mich.  235,  96  N.  W.  18;  Smith  v. 
School  Dist.  69  Mich.  689,  37  N.  W. 
567. 

Defendant  was  entitled,  under  the 
pleadings,  to  introduce  evidence  be- 
fore the  trial  court  to  show  the  in- 
validity of  the  certificate  and  the 
fraud  and  collusion  practised  in  the 
issuing  of  the  same. 

Walker  v.  Goldsmith,  14  Or.  125,  12 
Pac.  553;  Earle  v.  Earle,  91  Ind.  27; 
Thompson  v.  McCorkle,  136  Ind.  484, 
43  Am.  St.  Rep.  334,  34  N.  E.  813,  86 
N.  E.  211;  85  Cyc.  1067;  Morrow  v. 
Ostrander,  13  Hun,  219;  Stone  v. 
Fritts,  169  Ind.  361,  15  L.R.A.(N.S.) 
1147^  82  N.  E.  792.  14  Ann.  Caa.  295; 


Brown  v.  Owen,  75  Miss.  319,  28  So. 
35. 

A  contract  which  was  never  author- 
ized by  any  vote  or  at  any  meeting  is 
void,  although  signed  by  all  the  mem- 
bers of  the  board. 

Manthey  v.  School  Dist.  106  Wis. 
840,  82  N.  W.  132;  McNolty  v.  School 
Directors,  102  Wis.  261,  78  N.  W.  439; 
School  Dist.  v.  Baier,  98  Wis.  22,  73 
N.  W.  448 ;  State  Bank  v.  Kienberger, 
140  Wis.  517,  122  N.  W.  1132;  Caxton 
Co.  V.  School  Dist.  120  Wis.  374,  98 
N.  W.  231. 

The  defendant  school  district  is  not 
liable  to  plaintifiF  for  his  wages,  whea 
the  schoolhouse,  where  he  was  to 
teach,  was  totally  destroyed  by  fire  in 
June  or  July  of  the  year  1915,  and  be- 
fore the  6th  of  September,  1915,  all  of 
which  plaintiff  knew,  being  a  resident 
and  voter  of  the  school  district. 

Hall  V*  School  Dist.  24  Mo.  App.  213.. 

A  school  district  meeting,  acting 
within  the  powers  granted  it  by  law, 
can  take  action  that  will,  in  effect, 
abrogate  a  contract  previously  al- 
tered into  by  the  school  board. 

Webster  v.  School  Dist.  16  Wis.  316; 
Hemingway  v.  Joint  School  Dist.  118 
Wis.  294,  95  N.  W.  116;  Davis  v.  Pub- 
lic Schools,  175  Mich.  105,  140  N.  W. 
1001. 

Mr.  A.  H.  Krugmeier  for  respond- 
ent. 

Kerwin,  J.,  delivered  the  opinion 
of  the  court: 

The  respondent  held  a  second- 
grade  teacher's  certificate  issued  to 
him  on  the  31st  day  of  August,  1914, 
by  the  county  superintendent  of 
schools  of  Outagamie  county.  The 
certificate  was  in  due  form  and  valid 
upon  its  face. 

Some  question  is  made  by  counsel 
for  appellant  to  the  effect  that  the 
contract  of  hiring  was  not  valid. 
Careful  examination  of  tJie  record 
convinces  us  that  this  contention  is 
without  merit. 

It  is  claimed  by  appellant  that 
the  contract  was  not  made  by  the 
board,  but  by  the  school  officers  in 
their  individual  capacity.  It  is  true 
that  the  proceedings  with  reference 
to  employing  the  respondent  were 
not  as  formal  as  they  might  have 
been,  but  it  appears  that  all  of  the 
school  officers  were  present  and 
made  the  contract,  and  that  in  effect 
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the  contract  was  made  by  the  school 
board.  It  was  signed  by  all  the  of- 
ficers and  the  respondent,  and  we 
think  the  record  sufficiently  shows 
that  it  was  authorized  by  the  board. 
Dolan  V.  Joint  School  Dist.  80  Wis. 
155,  49  N.  W.  960.   The  court  found 

kiriKv  «>«ci>e»-  board  met  on  the 

1915,  that  all  members  were  pres- 
ent, and  that  it  unanimously  voted 
to  hire  the  respondent.  These  find- 
ings are  supported  by  the  evidence, 
and  sufficiently  show  an  emplojmient 
of  the  respondent.  Mendel  v.  School 
Dist.  121  Wis.  80,  98  N.  W.  932; 
Pearson  v.  School  Dist.  144  Wis. 
620,  140  Am.  St.  Rep.  1043,  129  N. 
W.  940. 

It  is  further  contended  that  the 
court  erred  in  striking  out  the  por- 
tion of  the  answer  referred  to  in  the 
statement  of  facts.  This  contention 
is  based  upon  the  theory  that  the 
appellant  had  the  right  to  show  that 
the  respondent  was  not  a  qualified 
teacher,  and  that  he  obtained  his 
certificate  through  fraud. 

It  id  plain  from  the  provisions  of 
our  statutes  that  the  matter  of  issu- 
ance and  annulment  of  teachers'  cer- 
tificates, licensing  persons  to  teach 
the  common  schools,  is  placed  under 
the  control  of  the  county  and  state 
superintendents.  Section  461,  Stat- 
utes, provides,  among  other  things, 
that  it  shall  be  the  duty  of  every 
county  superintendent  to  examine 
and  license  teachers  in  his  district, 
and  to  annul  certificates  as  pro- 
vided by  law.  Section  451  provides 
that  each  superintendent  shall  es- 
tablish a  standard  of  attainment  in 
each  branch  of  study,  which  must 
be  reached  by  each  applicant  before 
receiving  a  certificate.  Section  452 
provides  for  appeal  to  the  state  su- 
perintendent for  re-examination  in 
case  an  applicant  is  refused  a  cer- 
tificate, and  further  provides  that 
the  superintendent  may  annul  cer- 
tificates if  satisfied  the  person  to 
whom  a  certificate  has  been  granted 
was  not  qualified.  Section  453  also 
empowers  the  county  superintend- 
ent to  annul  a  teacher's  certificate 
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upon  charges  affecting  the  teacher's 
moral  character,  learning,  or  ability 
to  teach.  Section  497  provides  for 
an  appeal  to  the  state  superintend- 
ent from  any  decision  of  the  county 
superintendent,  and  §  497a  provides 
that  no  review  of  the  decisions  of 
the  state  superintendent  on  matters 
decided  by  him  shall  be  had  unless 
proceedings  by  certiorari  or  other 
appropriate  action  be  brought  w  ith- 
in  thirty  days  after  such  determina- 
tion by  him. 

We  think  it  clear  that  no  error 
was  committed  in  striking  out  the 
portions  of  the  answer  referred  to. 
The  action  of  tiie  _^o„..er.i 
superintendent    be-  attack  on 
ing  within  his  juris-  «•'""«•«*• 
diction,  no  review  was  proper  in  this 
action.  State  ex  rel.  Cook  v.  Houser, 
122  Wis.  534,  100  N.  W.   964;  17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  1056; 
Wood  V.  Chamber  of  Commerce,  119 
Wis.  367,  96  N.  W.  835. 

It  is  insisted  that  appellant  was 
discharged  from  performing  its  con- 
tract with  respondent,  even  if  a 
valid  contract  were  made,  on  ac- 
count of  the  destruction  of  the 
schoolhouse  by  fire.  There  was  no 
stipulation  in  the  contract  to  that 
effect,  and  no  provision  for  deduc- 
tion on  account  of  destruction  of  the 
schoolhouse  by  fire,  or  otherwise. 
Under  such  circumstances  no  deduc- 
tion could  be  made  without  the  con- 
sent of  the  respond-  —inability  to 
ent.  School  Direct-  ^:ii^I^,;^:^aon 
ors  V.  Crews,  23  *»»"«  "aiaFy. 
111.  App.  367;  Smith  v.  School  Dist. 
69  Mich.  589,  37  N.  W.  567;  Cashen 
v.  School  Dist.  50  Vt.  30 ;  Charles- 
town  School  Twp.  V.  Hay,  74  Ind. 
127;  Libby  v.  Douglas,  175  Mass. 
128,  55  N.  E.  808 ;  Dewey  v.  Union 
School  Dist.  43  Mich.  480,  38  Am. 
Rep.  206,  5  N.  W.  646. 

It  is  also  contended  that  the  appel- 
lant was  discharged  from  perform- 
ing its  contract  with  respondent  on 
account  of  the  action  of  the  special 
school  meeting  in  voting  to  susi)end 
the  school.  The  respondent  was  an 
employee  of  the  appellant,  and  the 
rdations  between  appellant  and  re- 
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spondent    were    contractual.      The 
appellant,  therefore, 

«ho'of"fcct?'  co«l«'  not  abrogate 
the  contract  or  mod- 
ify it  without  the  consent  of  the  re- 
spondent. Board  of  Education  v. 
State,  100  Wis.  455,  76  N.  W.  351 ; 
Jones  V.  United  States,  96  U.  S.  24, 
29,  24  L.  ed.  644,  646;  McKay  v. 
Bamett,  21  Utah,  239,  50  L.R.A. 
371,  60  Pac.  1100. 

It  is  further  argued  that  in  any 
event  the  damages  were  excessive 
because  the  respondent  should  have 
sought  other  employment  and  miti- 
gated the  damages.  We  do  not 
think  this  contention  can  be  sus- 
tained. In  the  instant  case  the  re- 
spondent was  obliged  to  and  did  hold 
himself  in  readiness  to  comply  with 
the  terms  of  his  contract,  and  it 
further  appears  that  he  did  make 
some  effort  to  obtain  another  posi- 
tion as  teacher,  biit  failed.     After 


destruction  of  the  schoolhonse  there 
was  some  talk  by  members  of  the 
school  board,  which  information  was 
conveyed  to  respondent,  that  appel- 
lant would   rent  a 
place    for    holding  ;n?t°*5.1j;^«!- 
school.      We   think 
upon  the  whole  record  no  reduction 
of  damages  should  be  allowed,  that 
the  findings  of  the  court  below  are 
supported  by  the  evidence,  and  that 
the   respondent   is   entitled  to  re- 
cover ;  therefore  the  judgment  below 
should  be  affirmed. 


NOTE. 

The  question  as  to  the  rigrht  of  a 
teacher  to  compensation  while  school 
is  closed  is  the  subject  of  the  annota- 
tion following  Board  of  Education  t. 
Couch,  post,  742. 


BOARD  OF  EDUCATION  of  the  City  of  Hugo,  Choctaw  County,  Plff. 

in  Err., 

v. 

O.  L.  COUCH. 

Oklahoma  Supreme  Court  —  fanuary  0,  1017, 
(—  Okla.  — ,  162  Pac  485.) 

School  —  closed  for  quarantine  —  pay  of  teacher. 

C.'s  contract  as  a  teacher  provided  for  a  term  of  nine  months  and  con- 
tained no  provision  for  deduction  in  compensation  during  times  when 
school  is  closed.  Before  the  close  of  the  term  the  school  was  closed  by 
order  of  the  board  of  health  on  account  of  the  prevalence  of  a  contagious 
disease  in  the  district,  and  remained  closed  for  the  period  of  one  month, 
during  which  time  C,  as  directed  by  the  superintendent  of  schools,  held 
himself,  in  readiness  to  resume  his  duties,  which  he  did,  completing  his 
term.  Held,  that  C.  is  entitled  to  recover  the  full  compensation  agreed 
upon. 

[See  note  on  this  question  beginning  on  page  742.] 


Headnote  by  Kane,  J. 


Error  to  the  District  Court  for  Choctaw  County  (Hardy,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  a  month's 
salary  as  principal  of  one  of  the  ward  city  schools  for  the  time  it  was 
dosed  by  order  of  the  board  of  health.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Stephenson  &  Darrough  for 
plaintiff  in  error. 

Messrs.  Hammonds  &  Hammonds 
and  Couch  &  O'Keefe  for  defendant  in 
error. 

Kane,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  commenced  by 
the  defendant  in  error,  plaintiff  be- 
low, against  the  plaintiff  in  error, 
defendant  below,  for  the  purpose  of 
recovering  one  month's  salary  as 
principal  in  one  of  the  ward  schools 
of  the  city  of  Hufifo.  Upon  trial  to 
the  court  there  was  judgment  for 
the  plaintiff,  as  prayed  for,  to  re- 
verse which  this  proceeding  in  error 
was  commenced.  Hereafter  the  par- 
ties will  be  called  "plaintiff"  and  "de- 
fendant," respectively,  as  they  ap- 
peared in  the  trial  court. 

It  seems  that  the  plaintiff  was  em- 
ployed by  the  defendant  as  principal 
in  one  of  the  ward  schools  and  to 
teach  the  sixth  and  seventh  grades 
for  the  school  year  1912-13,  a  pe- 
riod of  nine  months,  commencing 
on  the  9th  day  of  September,  and 
continuing  to  the  16th  day  of  May,  at 
a  salary  of  $90  per  month ;  that  he 
entered  upon  the  performance  of  his 
duties  on  tiie  9th  day  of  September, 
and  continued  therein  until  the  1st 
day  of  February,  1913,  when  an 
epidemic  of  smallpox  broke  out  in 
the  city  of  Hugo;  thereupon  the 
board  of  health,  acting  under  au- 
thority conferred  upon  it  by  statute, 
issued  an  order  closing  said  schools 
during  the  prevalence  of  said  dis- 
ease; thereupon  the  superintendent 
of  schools  instructed  tke  teachers, 
and  among  them  the  plaintiff,  to 
hold  themselves  in  readiness  to  re- 
sume their  duties  as  soon  as  the 
schools  were  permitted  to  be  reopen- 
ed; that  said  schools  were  reopened 
and  plaintiff  -resumed  his  duties  at 
the  end  of  one  month,  and  continued 
to  carry  out  his  contract  to  the  end 
of  the  term.  The  defendant  admit- 
ted the  executicm  of  the  contract  and 
the  facts  generally  as  alleged  by  the 
plaintiff,  but  contended  that,  the 
schools  being  closed  by  the  board  of 
health,  acting  under  legal  authority, 
such  action  rendered  further  per- 
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lit  Pae.  485.) 

formance  of  the  contract  illegal  for 
both  plaintiff  and  defendant,  and 
therefore  no  recovery  could  be  had 
by  the  plaintiff  for  the  month  of 
suspension  from  duty. 

We  are  of  the  opinion  that  the 
court  below  decided  g„„„„,_«,„^a 
the  case  correctly  in  «or  tumnntiue^ 
rendering  judgment  »"'  "'  *"«••«'• 
for  the  plaintiff.  The  ease  of  Ran- 
dolph V.  Sanders,  22  Tex.  Civ.  App. 
331,  54  S.  W.  621,  seems  to  us  to  be 
directly  in  point.  In  that  case  the 
schools  were  closed  on  account  of  the 
prevalence  of  an  epidemic  disease, 
and  the  reopening  thereof  was  tem- 
porarily postponed  by  authority  of 
the  city  authorities  and  health  offi- 
cers of  the  state  and  city  and  county 
during  tile  period  of  three  months. 
Discussing  the  effects  of  this  suspen- 
sion upon  the  right  of  one  of  the 
school-teachers  to  recover  his  salary 
for  the  time  the  school  was  closed, 
Mr.  Chief  Justice  James,  who  de- 
livered the  opinion  for  the  court, 
says:  "Plaintiff  was  not  consulted 
as  to  the  closing  of  the  schools  as 
aforesaid,  but  was  informed  and  re- 
quired by  the  executive  school  board 
that  she  should  hold  herself  ready  to 
resume  her  duties  under  said  con- 
tract as  soon  as  the  health  author- 
ities would  permit  the  schools  to  be 
opened,  and  the  executive  council 
should  so  direct;  that  plaintiff  ac- 
cordingly held  herself  ready  at  all 
times  up  to  May  15,  1899,  to  resume 
her  duties,  .  .  .  and  the  re- 
quirement of  her  that  she  remain  in 
readiness  to  resume  work  at  any 
time  she  might  be  called  upon,  and 
that  she  remained  ready.  In  view 
of  this,  we  are  of  opinion  that  it  can- 
not be  said  that  the  schools  were 
closed,  or  the  term  shortened,  in  the 
sense  of  the  contract.  .  .  .  Had 
the  act  of  closing  of  the  schools  been 
intended  as  permaneit  on  January 
6,  1899,  or  at  any  date  afterward, 
plaintiff's  right  to  compensation 
after  such  time  would  probably  not 
have  existed.  But  the  schools  were 
never  discontinued,  only  suspended 
temporarily,  and  were  liable  to  open 
at  any  time.  Plaintiff  was  notified 
that  she  was  to  be  ready  to  work 
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when  the  schools  resumed,  and  this 
might  have  occurred  any  day. 
There  was  no  dereliction  or  fault  on 
her  part  in  any  respect.  Had  the 
schools  been  closed  permanently,  she 
would  have  been  able  to  seek  other 
employment ;  but,  as  it  was,  she  was 
held  as  a  teacher  under  her  contract, 
and  the  city  cannot,  in  justice,  claim 
that  her  time  so  spent  was  not  in  the 
actual  service  of  the  schools.  Under 
the  circumstances  we  think  the  war- 
rant was  in  conformity  with  the  or- 
dinance requiring  that  the  services 
be  rendered,  and  the  salary  due,  for 
whicl.  it  should  issue." 

Other  cases  to  the  same  effect, 
which  tend  to  throw  light  upon  the 
subject  under  discussion,  are  Barker 
v.  Hodgson,  3  Maule  &  S.  267,  105 
Eng.  Reprint,  612,  cited  in  38  Am. 
Rep.  211,  note ;  San  Antonio  Brew- 
ing Asso.  V.  Brents,  89  Tex.  Civ. 
App.  443,  88  S.  W.  368 ;  Carthage  v. 
Gray,  10  Ind.  App.  428,  37  N.  E. 
1059,  cited  in  Ann.  Cas.  1914D,  142, 
note;  Libby  v.  Douglas,  176  Mass. 
128,  55  N.  E.  808;  McKay  v.  Bar- 
nett,  21  Utah,  239,  50  L.R.A.  871, 
60  Pac.  1100 ;  Baylies  v.  Fettyplace, 
7  Mass.  325 ;  Dewey  v.  Union  School 
Dist.  43  Mich.  480,  38  Am.  Rep.  206, 
5  N.  W.  646. 

Counsel  for  defendant  in  their 
brief  say  that  the  case  of  School 


Dist.  V.  Howard,  5  Neb.  (Unof.) 
340,  98  N.  W.  666,  is  the  only  case 
precisely  in  point,  and  that  it  sus- 
tains their  view.  In  that  case  it 
does  not  appear  whether  the  teacher 
was  instructed  by  a  superior  to  hold 
himself  ready  to  resume  his  duties 
as  soon  as  the  schools  were  permit- 
ted to  open,  but  it  does  appear  that, 
after  the  closing,  the  schools  did  not 
open  again  for  the  school  year.  In 
the  case  at  bar  the  schools  were 
never  discontinued — only  suspended 
temporarily;  and  the  teachers  were 
instructed  to  hold  themselves  ready 
to  resume  their  duties  when  the 
schools  reopened,  which  might  oc- 
cur any  day. 

In  our  judgment,  -  the  board  of 
education  might  have  stipulated  that 
the  plaintiff  should  have  no  compen- 
sation during  the  time  the  schools 
were  closed  on  account  of  the  prev- 
alence of  a  contagious  disease,  but, 
not  having  done  so,  and  the  suspen- 
sion being  temporary,  it  cannot  deny 
him  compensation  for  the  time  lost 
on  account  of  the  temporary  suspen- 
sion from  duty. 

For  the  reasons  stated,  the  judg- 
ment of  the  court  below  is  affirmed. 

All  the  Justices  concur,  except 
Hardy,  J.,  before  whom  the  cause 
was  tried  below. 


ANNOTATION. 


Right  of  teacher  to  compensation  while  school  is  closed. 


I.  In  absence  of  special  provision  in  con- 
tract: 

a.  Epidemic,  742. 

b.  Destruction  of  schoolliouse,  744. 

c.  Sliortening  of  term,  745. 

d.  Holiday,  746. 

II.  Under  special  provision  in  contract, 
746. 

I.  In  o&senoe  of  apedal  provision  in 
contract. 

a.  Bpidemto. 

A  school-teacher  is,  according  to  the 
weight  of  authority,  entitled  to  com- 
pensation for  a  period  during  which 
the  school  is  closed  by  reason  of  the 
prevalence  of  an  epidemic. 


Indiana. — Carthage  v.  Gray  (1894) 
10  Ind.  App.  428,  37  N.  E.  1059. 

Ransaa — Smith  v.  School  Dist 
(1913)  89  Kan.  225,  131  Pac.  557,  Ann. 
Cas.  1914D,  139. 

Maasachusetts. — ^Libby  v.  Douglas 
(1900)  175  Mass.  128,  66  N.  E.  808. 

Michigan. — Dewey  v.  Union  School 
Dist.  (1880)  43  Mich.  480,  88  Am.  Sep. 
206,  5  N.  W.  646. 

Nebraakaj  Compare  School  Dist.  v. 
Howard  (1904)  6  Neb.  (Unof.)  840,  98 
N.  W.  666. 

Oklahoma — See  Boabd  of  Educa- 
tion T.  Couch  (reported  herewith) 
ante,  740. 

Oregon.  —  Compare    Goodyear     v. 
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School  Dist.  (1889)  17  Or.  617,  21  Pac. 
€64,  stated  at  length  infra,  IL 

Texas. — Randolph  v.  Sanders  (1899) 
22  Tex.  Civ.  App.  831,  64  S.  W.  621. 

Utah.— McKay  v.  Barnett  (1900)  21 
Utah,  239,  50  L.R.A.  371,  60  Pac.  1100, 

The  existence  of  an  epidemic,  caus- 
ing the  closing  of  a  school,  is  not  such 
an  act  of  God  as  will  discharge  the 
school  board  from  liability  on  its  con- 
tract. Carthage  v.  Gray  (Ind.)  supra, 
wherein  the  court  said :  'TBut  the  clos- 
ing of  8  school  by  the  order  of  a  school 
board  or  a  board  of  health  is  not  the 
act  of  God,  however  prudent  and  nec- 
«s9ary  it  may  have  been  to  make  such 
order.  It  was  one  of  the  contingencies 
which  might  have  been  provided 
against  by  the  contract,  but  was  not. 
It  was  the  misfortune  of  the  appellant, 
and  if  the  appellee  was  present,  ready 
and  willing  to  teach  the  school  (which 
is  alleged  in  the  complaint  and  not  de< 
nied  in  the  answer),  the  fact  that  no 
pupils  were  provided  her  by  the  school 
board  will  not  deprive  her  of  recover- 
ing her  wages  under  the  contract. 
There  is  no  averment  that  she  was 
discharged  for  the  term  as  soon  as  the 
order  was  made  to  close  the  school. 
Such  could  not  have  been  the  case,  for 
the  contagion  might  have  terminated 
at  any  time,  and  the  school  opened 
again,  and  if  then  the  appellee  had  not 
been  present  to  teach  the  same,  there 
might  have  been  a  liability  on  her 
part  for  damages  for  breach  of  the 
contract.  There  is  nothing  to  show 
that  she  was  not  bound  to  hold  herself 
in  readiness  to  teach  whenever  called 
upon  to  resume  her  duties.  Under  the 
contract,  her  compensation  was  not 
confined  to  the  actual  number  of  days 
taught  in  the  term,  unless  the  omission 
occurred  through  her  fault  or  through 
some  cause  for  which  she  should  be 
held  responsible." 

So  in  Dewey  v.  Union  School  Dist. 
(Mich.)  supra,  it  was  said:  "Beyond 
controversy,  the  closing  of  the  schools 
was  a  wise  and  timely  expedient;  but 
the  defense  interposed  cannot  rest  on 
that.  It  must  appear  that  observance 
of  the  contract  by  the  district  was 
caused  to  be  impossible  by  act  of  God. 
It  is  not  enough  that  great  difficulties 
were  encountered,  or  that  there  existed 


urgent  and  satisfactory  reasons  for 
stopping  the  schools.  But  this  is  all 
the  evidence  tended  to  show.  The  con- 
tract between  the  parties  was  positive 
and  for  lawful  objects.  On  one  side 
school  buildings  and  pupils  were  to  be 
provided,  and  on  the  other  personal 
service  as  teacher.  The  plaintiff  con- 
tinued ready  to  perform,  but  the  dis- 
trict refused  to  open  its  house  and 
allow  the  attendance  of  pupils,  and  it 
thereby  prevented  performance  by  the 
plaintiff.  Admitting  that  the  circum- 
stances justified  the  ofiicers,  and  yet 
there  is  no  rule  of  justice  which  will 
entitle  the  district  to  visit  its  own 
misfortune  upon  the  plaintiff.  He  was 
not  at  fault.  He  had  no  agency  in 
bringing  about  the  state  of  things 
which  rendered  it  eminently  prudent 
to  dismiss  the  schools.  It  was  the  mis- 
fortune of  the  district,  and  the  dis- 
trict and  not  the  plaintiff  ought  to 
bear  it.  The  occasion  which  was  plre- 
sented  to  the  district  was  not  within 
the  principle  contended  for.  It  was 
not  one  of  absolute  necessity*  but  of 
strong  expediency.  To  let  in  the  de- 
fense that  the  suspension  precluded  re- 
covery, the  agreement  must  have  pro- 
vided for  it.  But  the  district  did  not 
stipulate  for  the  right  to  discontinue 
the  plaintiff's  pay  on  the  judgment  of 
its  ofiicers,  however  discreet  and  fair, 
that  a  stoppage  of  the  schools  is  found 
a  needful  measure  to  prevent  their  in- 
vasion by  disease,  or  to  stay  or  oppose 
its  spread  or  progress  in  the  commu- 
nity; and  the  contract  cannot  be  re- 
garded as  tacitly  subject  to  such  a 
condition." 

Similarly  In  Libby  v.  •  Douglas 
(Mass.)  supra,  the  court  said  that  the 
prevalence  of  an  epidemic  "made  the 
keeping  open  of  the  school  unwise,  but 
not  impossible."  See  to  the  same  ef- 
fect Randolph  v,  Sanders  (Tex.)  and 
McKay  v.  Barnett  (Utah)  supra, 
wherein  the  court  also  emphasized  the 
fact  that  the  teacher  was  ordered  to 
hold  himself  in  readiness  for  the  re- 
sumption of  the  school. 

But  where  the  school  has  been  closed 
by  an  act  of  law,  no  recovery  can  be 
had  on  the  contract.  School  Dist.  v. 
Howard  (Neb.)  supra.  In  that  case  it 
appeared  that  the  school  was  closed 
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by  the  board  of  health  in  pursuance  of 
an  ordinance,  and  not  by  the  school 
authority.  It  was  held  that  since  the 
school  was  not  closed  by  the  school 
board,  but  by  the  ordinance,  the  plain- 
tiff cculd  not  recover,  because  the  per- 
formance of  the  contract  was  pre- 
vented by  an  act  of  the  law  which 
made  its  observance  illegal.  The 
court  said:  "It  is  not  claimed  that 
the  board  of  health  did  not  have  au- 
thority to  close  the  school,  or  that  the 
order  was  illegal  in  any  respect.  This 
being  so,  that  order,  so  long  as  it  re- 
mained in  force,  was  a  valid  legal  pro- 
hibition against  the  continuance  of 
the  school,  and  the  district,  by  force 
of  law,  was  unable  to  complete  its  con- 
tract Had  the  board  of  health  failed 
to  act,  and  had  the  school  been  closed 
by  the  district  on  its  own  motion,  then 
the  rule  contended  for  by  the  defend- 
ant in  error,  and  followed  in  the  case 
of  Dewey  v.  Union  School  Dist.  (1880) 
43  Mich.  480,  38  Am.  Rep.  206,  5  N.  W. 
646,  and  Libby  v.  Douglas  (1900)  175 
Mass.  128,  55  N.  E.  808,  might  be  in- 
voked. But  the  action  of  the  district 
in  closing  the  school  was  not  volun- 
tary. It  was  the  act  of  the  law,  which 
the  district  and  all  others  were  com- 
pelled to  obey." 

School  Dist.  V.  Howard  (1904)  5 
Neb.  (Unof.)  340,  98  N.  W.  666,  supra, 
is  distinguished  in  the  reported  case, 
wherein  it  appeared  that,  while  the 
schools  were  ordered  to  be  closed  by 
the  board  of  health,  the  school  au- 
thorities instructed  the  teachers  to 
hold  themselves  in  readiness  to  resume 
their  duties. 

b.  Deutructlon  of  aehoolhouse. 

It  is  generally  held  that  where  a 
schoolhouse  is  destroyed  by  fire,  or  is 
otherwise  rendered  unfit  for  use,  a 
teacher  may  recover  for  the  time  dur- 
ing which  school  was  closed.  School 
Directors  v.  Crews  (1887)  23  111.  App. 
367;  Corn  v.  Board  of  Education 
(1890)  39  IlL  App.  446;  Charlestown 
School  Twp.  V.  Hay  (1881)  74  Ind.  127; 
Smith  V.  School  Dist.  (1888)  69  Mich. 
589,  87  N.  W.  567. 

In  School  Directors  v.  Crews  (IIL) 
supra,  it  appeared  that  the  plaintiff 
entered  into  a  contract  to  teach  school 
for  a  period  of  five  months.    He  taught 


one  month,  when  the  schoolhouse  was 
destroyed  by  fire.  The  plaintiff  al- 
leged that  he  was  ready  and  willing  to 
perform  his  contract,  but  was  unable 
to  do  so  through  the  fault  of  the  school 
board  in  not  furnishing  another  school 
room.  The  court  held  that  the  direct- 
ors were  liable  for  the  entire  con- 
tract term,  since  fulfilment  of  the  con- 
tract was  not  made  impossible  by  an 
act  of  God,  the  destruction  of  the 
schoolhouse  being  a  mere  hardship 
which  would  not  relieve  them,  there 
being  no  evidence  in  the  case  to  show 
that  they  could  not  furnish  another 
school  room,  thereby  complying  with 
their  contract. 

In  Corn  v.  Board  of  Education 
(1890)  39  HI.  App.  446,  wherein  it  ap- 
peared that  the  board  could  not  pro- 
cure another  school,  the  court  said: 
"The  contract  entered  into  between 
plaintiff  in  error  and  defendant  in  er- 
ror was  an  absolute  one,  only  condi- 
tional as  to  a  few  minor  requirements, 
and  with  these  he  strictly  complied, 
and  no  question  of  their  performance 
was  raised  at  the  trial  below.  By 
their  contract,  defendants  in  error 
agreed  to  employ  the  plaintiff  in  error 
to  teach  school  for  a  period  of  four 
months,  at  a  salary  of  $45  per  month. 
It  was  a  contract  to  do  a  thing  possi- 
ble in  itself,  without  condition,  and 
the  promisors  are  liable  for  the  breach 
thereof,  even  -though  it  was  beyond 
their  power  to  perform  it,  for  by  their 
unconditional  contract  they  ran  the 
risk  of  undertaking  to  perform  it, 
when  they  might  have  provided 
against  it  by  contract." 

In  Charlestown  School  Twp.  v.  Hay 
(1881)  74  Ind.  127,  it  appeared  that 
a  schoolhouse  was  destroyed  by  fire. 
On  discovering  that  the  house  was  de- 
stroyed, the  teacher  notified  the  school 
director,  who  told  her  to  procure  an- 
other place  to  conduct  the  school; 
she  secured  another  building  and  in- 
formed the  trustees,  who  promised  to 
furnish  it.  It  was  never  furnished, 
nor  was  the  teacher  informed  that  her 
services  were  dispensed  with,  but  she 
was  put  off  from  time  to  time  by  prom- 
ises to  provide  a  house.  It  was  held 
that  performance  of  the  contract  on 
the  part  of  the  teacher  was  prevented 
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by  the  board,  and  that  the  destruc- 
tion of  the  school  building  did  not  ex- 
cuse performance  by  it. 

In  Smith  v.  School  Dist.  (Mich.)  su- 
pra, the  court  said  that  the  teacher 
was  not  bound  to  find  another  house 
to  conduct  the  school,  nor  was  she 
bound  to  find  other  employment  for 
the  rest  of  the  term. 

In  Cashen  v.  School  Dist.  (1877) 
50  Vt.  30,  the  facts  were  similar  to 
those  in  the  preceding  case.  The 
couirt  said:  "The  report  shows  that 
the  plaintiff  performed  the  contract 
on  her  part  without  default  or  short- 
coming. She  kept  the  school  so  long 
as  a  place  was  provided  in  which  to 
keep  it.  She  held  herself  ready  to 
keep  it  through  the  entire  term.  She 
was  not  discharged  from  the  contract, 
nor  repudiated  in  any  way.  But  on 
the  contrary  she  was  given  to  under- 
stand that  she  was  expected  to  be 
ready  and  able  to  resume  her  service 
of  teaching,  it  being  treated  as  con- 
tingent, at  most,  whether  a  place 
would  be  provided  for  the  continua- 
tion of  the  school.  She  did  the  service 
for  which  she  was  employed  in  just 
the  way  the  employer  enabled  and  re- 
quired her  to  do  it.  This  was  a  per- 
formance of  the  contract  on  her  part, 
entitling  her  to  be  paid  according  to 
the  terms  of  the  contract." 

In  Clune  v.  School  Dist.  (reported 
herewith)  ante,  736,  it  was  held  that 
the  teacher  could  recover.  The  con- 
tract was  to  teach  for  a  period  of  nine 
months.  After  the  making  of  the  con- 
tract and  before  the  commencement 
of  the  term,  the  scho'olhouse  was  de- 
stroyed by  fire.  The  teacher  sued  to 
recover  for  the  period  during  which 
school  was  closed,  being  ready  and 
willing  to  go  on  with  her  agreement. 
It  was  held  that  the  board  was  not 
discharged  from  liability  because  of 
the  destruction  of  the  schoolhouse, 
there  being  no  stipulation  in  the  con- 
tract providing  for  reduction  in  salary 
in  the  case  of  such  an  emergency. 

In  Vaughan  v.  Hindman  (1911)  145 
Ky.  507,  140  S.  W.  641.  it  was  not  de- 
cided whether  the  teacher  had  a  right 
to  compensation  after  the  destruction 
of  the  school,  but  it  was  held  that  he 
could  not  recover  against  a  superin- 


tendent yjho  was  without  authority  to 
provide  another  school  room. 

.But  it  was  held  in  Hall  v.  School 
Dist.  (1887)  24  Mo.  App.  213,  that, 
since  the  contract  provided  that  the 
teacher  was  to  teach  a  certain  speci- 
fied school,  the  continued  existence  of 
that  school  for  the  required  period 
must  have  been  contemplated  by  the 
parties,  and  that,  in  their  contract, 
the  condition  that  the  schoolhouse 
-  should  exist  for  such  a  period  should 
be  implied. 

e.  Shortening  of  term. 

A  teacher  who  has  contracted  for  a 
term  of  specified  length  is  entitled  to 
compensation  for  the  full  term, 
though  the  term  is  thereafter  short- 
ened by  the  school  authorities.  Smith 
V.  School  Dist.  (1915)  89  Kan.  225, 
131  Pac.  557,  Ann.  Cas.  1914D,  139; 
Rudy  V.  School  Dist  (1888)  30  Mo. 
App.  113;  Bromley  v.  School  Dist. 
(1874)  47  Vt.  881. 

In  Smith  v.  School  Dist.  (Kan.)  sa- 
pra,  it  appeared  that  the  school  was 
closed  before  the  end  of  the  term  be- 
cause it  was  getting  late  und  the  boys 
were  needed  for  farm  work.  It  was 
held  that  the  teacher  could  recover 
for  the  entire  term. 

It  was  held  in  Bromley  v.  School 
Dist.  (Vt.)  supra,  that  the  teacher 
could  recover  for  the  entire  term,  it 
appearing  that  the  district  became 
dissatisfied  with  his  school,  only  one 
or  two  of  the  scholars  attending, 
whereby  he  was  compelled  to  close, 
and  the  committee  told  him  to  hold 
himself  in  readiness  to  begin  again. 

A  school  district  is  not  relieved 
from  liability  according  to  its  contract 
by  showing  that  there  are  not  sufii- 
cient  funds  in  the  treasury  to  pay  the 
agreed  compensation,  and  that  for 
this  reason  it  has  closed  the  schopl. 
Rudy  v.  School  Dist.  (1888)  30  Mo. 
App.  lis.  In  that  case  it  appeared 
that  the  school  district,  by  its  direct- 
ors, entered  into  a  written  contract 
with  the  plaintiff  to  teach  its  district 
school  for  a  period  of  ten  months. 
The  plaintiff  taught  for  eight  months 
when  the  directors  closed  the  school, 
because  the  levy  made  for  school  pur- 
poses for  that  year  was  not  sufficient 
to  pay  for  a  ten-months'  term.-  The 
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court  held  that  in  order  to  ^rove  that 
the  contract  was  "ultra  vires"  it  must 
be  shown  that  not  enough  revenue  was 
provided  to  carry  on  the  full  term, 
and  not  merely  that  not  enough  funds 
were  collected  and  turned  in  to  the 
treasurer  for  the  school  board.  If  the 
collector  failed  to  collect  the  taxes, 
or  if  he  collected  them  and  failed  to 
turn  them  over  to  the  treasurer,  it  does 
not  follow  that  the  teacher's  contract 
is  thereby  canceled.  See  also  Morley . 
V.  Power  (1882)  10  Lea  (Tenn.)  219, 
stated  infra,  subdivision  II. 

d.  HoUda^. 

A  teacher  may  recover  compensa- 
tion for  holidays  when  school  is 
closed,  contracts  of  teaching  for  a 
certain  specified  period  being  con- 
strued as  subject  to  days  of  vacation 
according  to  public  usage.  Board  of 
Education  v.  State  (1898)  7  Kan.  App. 
620,  52  Fac.  466;  School  Dist.  v.  Gage 
(1878)  39  Mich.  484,  83  Am.  Rep.  421; 
Holloway  v.  School  Dist.  (1886)  62 
Mich.  163,  28  N.  W.  764;  Central  Bd. 
of  Edu.  V.  Stephenson  (1884)  16  W. 
N.  C.  (Pa.)  124. 

In  School  Dist.  ▼.  Gage  (1878)  39 
Mich.  484,  33  Am.  Rep.  421,  supra,  the 
action  was  by  a  school-teacher  for 
compensation.  The  defendant  con- 
tended, among  other  things,  that  there 
should  be  a  deduction  made  for  days 
on  which  the  school  was  closed.  It 
was  held  that  no  deduction  would  be 
made  for  holidays.  "In  regard  to  de- 
ductions for  holidays  we  are  of  opin- 
ion that  school  management  should 
always  conform  to  those  decent  usages 
which  recognize  the  propriety  of 
omitting  to  hold  public  exercises  on 
recognized  holidays ;  and  that  it  is  not 
lawful  to  impose  forfeitures  or  de- 
ductions for  such  proper  suspension 
of  labor.  Schools  should  conform  to 
what  may  fairly  be  expected  of  all  in- 
stitutions in  civilized  communities. 
All  contracts  for  teaching  during 
periods  mentioned  must  be  construed 
of  necessity  as  subject  to  such  days 
of  vacation,  and  public  policy  as  well 
as  usage  requires  that  there  should 
be  no  penalty  laid  upon  such  observ- 
ances." See  to  the  same  effect.  Hollo- 
way  V.  School  Dist  (1886)  62  Mich. 
153,  28  N.  W.  764. 


In  Central  Bd.  of  Edu.  v.  Stephenson 
(Pa.)  supra,  it  appeared  that  the 
board  of  directors  of  a  subsohool  dis- 
trict had  power,  in  the  exercise  of  its 
own  discretion,  to  order  vacations. 
The  central  board  of  edueation  had 
directed  that  a  shorter  vacation  be 
given  than  the  one  which  the  school 
district  board  ordered.  The  plaintiff, 
a  principal,  in  obedience  to  the  order 
of  the  subschool  district  board,  or- 
dered the  vacation.  In  an  action  to 
recover  pay  for  the  period  of  vacation 
not  authorized  by  the  central  board, 
it  was  held  that  since  the  directors  of 
the  subdistrict  had  a  supervision  over 
the  subdistrict  schools,  and  fixed  the 
teachers'  pay  and  duties,  etc.,  the 
plaintiff  was  obliged  to  obey  the  order, 
and  did  not  forfeit  his  salary  during 
the  time  of  the  vacation. 

In  Board  of  Education  v.  State 
(Kan.)  supra,  it  appeared  that  the 
board  of  education  determined  to  close 
the  schools  for  Thanksgiving  day  and 
the  day  following,  and  to  allow  the 
teachers  full  pay  for  the  month  with- 
out making  any  deductions  for  the 
days  on  which  the  school  should  be 
closed.  In  an  action  to  prevent  full 
payment,  it  was  held  that  a  court  of 
equity  ought  not  to  interfere  to  stop 
such  payment,  full  power  having  been 
vested  in  the  board  by  law  to  regulate 
such  details  of  administration. 

But  it  has  been  held  that,  though 
a  teacher  has  been  required  by  the 
board  to  teach  additional  days  t»  make 
up  for  holidays,  he  cannot  recover  ad- 
ditional compensation  for  these  daya. 
Benton  Twp.  v.  Parker  (1913)  86  Ohio 
C.  C.  251,  wherein  the  OKirt  said 
obiter:  ""The  teacher  was  not  re- 
quired to  each  the  five  extra  days,  and 
he  had  a  right  to  recover  his  full  sal- 
ary without  any  substitution  there- 
for." 

//.  Under  apeelal  protHaion  in  contract. 
Under  a  teacher's  contract  provid- 
ing for  a  term  of  nine  months  "unless 
sooner  discontinued  by  order  of  the 
directors,"  it  has  been  held  that  if 
the  school  is  discontinued  because  of 
the  prevalence  of  an  epidemic  the 
teacher  is  not  entitled  to  compensa- 
tion for  the  period  of  the  discontinu- 
ance.   Goodyear  v.  School  Dist.  (1889) 
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17  Or.  S17,  21  Pac.  664.  In  that  case 
the  court  said:  "In  the  case  at  bar 
there  is  an  express  provision  for  a 
discontinnance,  to  which  the  parties 
have  agreed,  in  the  event,  as  we  un- 
derstand it,  that  it  should  become  nec- 
essary, for  any  proper  cause,  to  stop 
or  discontinae  the  schools  during 
some  period  of  the  contract.  That  the 
presenoe  ef  diphtheria  or  other  con- 
tagions and  dangerous  diseases  would 
be  sach  a  cause  or  urgent  necessity 
as  would  justify  the  directors,  within 
the  sense  of  the  contract,  to  discon- 
tinae the  school  until  the  dangers 
arising  therefrom  should  pass,  in  our 
judgment  is  too  manifest  to  be  dis- 
puted; and,  as  a  consequence,  during 
such  discontinuance,  there  would  be 
no  liability  to  pay  or  duty  to  perform 
the  services  of  a  teacher.  By  the 
terms  of  the  contract,  there  is  a  sus- 
pension of  it  during  that  period;  nor 
was  the  plaintiff  discharged  in  con- 
sequence thereof,  as  claimed  by  the 
defendant." 

That  decision  was  followed  without 
opinion  in  Gilroy  v.  School  Dist. 
(1889)  17  Or.  522,  21  Pac.  665. 

In  Randolph  v.  Sanders  (1899)  22 
Tex.  Civ.  App.  831,  64  S.  W.  621,  a  con- 
tract power  to  close  the  school  was 
held  not  to  be  applicable  to  a  tem- 
porary closing  because  of  an  epidemic. 
The  conrt  said :  "Had  the  act  of  clos- 
ing of  the  schools  been  intended  as 
permanent,  on  January  6,  1899,  or  at 
any  date  afterward,  plaintiff's  right 
to  compensation  after  such  time  would 
probably  not  have  existed.  But  the 
schools  were  never  discontinued,  only 
suspended  temporarily,  and  were  lia- 
ble to  open  at  any  time.  Plaintiff  was 
notified  that  she  was  to  be  ready  to 
work  when  the  schools  resumed,  and 
this  might  have  occurred  any  day. 
There  was  no  dereliction  or  fault  on 
her  part  in  any  respect.  Had  the 
schools  been  closed  permanently,  she 
would  have  been  able  to  seek  other 
employment,  but, 'as  it  was,  she  was 
held  as  a  teacher  under  her  contract, 
and  the  city  cannot  in  justice  claim 
that  her  time  so  spent  was  not  in  the 
actual  service  of  the  schools.  Under 
the  circumstances  we  think  the  war- 
rant was  in  conformity  with  the  ordi- 


nance requiring  that  the  services  be 
rendered,  and  the  salary  due  for 
which  it  should  issue." 

In  Tripp  v.  School  Dist.  (1880)  50 
Wis.  661,  7  N.  W.  840,  it  was  held 
that  a  provision  in  a  teacher's  con- 
tract, whereby  the  board  "reserve 
the  right  to  close  the  school  at  any 
time  if  not  satisfactory  to  us,"  was 
unauthorized  and  void,  and  that  after 
a  closing  of  the  school  thereunder  the 
teacher  could  recover  compensation  for 
the  remainder  of  the  term.  The  court 
said:  "If  this  judgment  can  be  sus- 
tained it  must  be  sustained  upon  the 
ground  that  the  school  boards  of  the 
several  school  districts  of  this  state 
may,  if  they  see  fit,  compel  all  teach- 
ers of  district  schools  to  teach  the 
same  to  the  satisfaction  of  the  respec- 
tive boards  who  hire  them,  instead 
of  to  the  satisfaction  of  the  people 
who  compose  the  district,  or  in  a  man- 
ner most  beneficial  to  the  pupils  in 
attendance,  or  as  a  good,  competent, 
and  faithful  teacher  ought  to  teach 
the  same.  Certainly  no  such  power 
is  expressly  conferred  upon  district 
school  boards  by  the  statutes,  and  we 
do  not  think  that  the  good  order,  ef- 
ficiency, or  usefulness  of  the  common 
schools  of  the  state  would  be  pro- 
moted by  holding  that  such  power  was 
conferred  upon  them  by  implication, 
or  by  a  liberal  construction  of  the 
statutes  in  their  favor." 

A  contract  provision  that  a  stated 
salary  shall  be  paid  for  "time  actually 
occupied  in  school"  has  been  held  not 
to  warrant  a  deduction  from  the  sal- 
ary of  the  teacher  for  a  time  when 
the  school  v/as  closed  by  reason  of 
an  epidemic.  McKay  v.  Bamett 
(1900)  21  Utah,  239,  50  L.R.A.  371,  60 
Pac.  1100,  wherein  the  court  said:  "It 
is  claimed  by  counsel  for  the  defend- 
ant that  by  the  following  terms  of 
the  contract,  to  wit,  'for  the  time  ac- 
tually occupied  in  school,'  the  right 
of  the  plaintiff  is  limited  to  that  time 
exclusively,  and,  as  she  was  not  ac- 
tually occupied  in  school  during  the 
period  of  sixteen  days  that  the  schools 
were  closed,  the  treasurer  properly  re- 
fused to  pay  said  warrant.  Such  a 
construction  of  that  clause  would  neu- 
tralize the  clearly  implied  provisions 
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of  the  contract  before  mentioned,  and 
permit  the  board  of  education  to  close 
the  schools  as  often  and  for  as  Ion;; 
periods  of  time  as  they  might  choose 
to  do  so  during  the  life  of  the  con- 
tract, without  the  consent  of  the 
plaintiff,  and  without  compensating 
her  for  the  loss  of  employment,  not- 
withstanding she  is  bound  to  serve  for 
the  whole  period  mentioned  in  the  con- 
tract, or  until  it  is  terminated  by  the 
board  in  the  manner  therein  specified, 
and  keep  herself  in  readiness  to  per- 
form her  duties  as  teacher  whenever 
required  to  do  so  by  the  board.  Dur- 
ing such  periods  the  plaintiff  could 
not,  without  violating  the  contract, 
enter  into  any  other  permanent  en- 
gagements. Such  a  construction  would 
make  the  contract  unreasonable  and 
oppressive.  We  are  of  the  opinion 
that  the  parties  did  not  intend  that 
said  clause  should  have  t)ie  effect  con- 
tended for  by  counsel  for  defendant. 
It  was  simply  intended  to  prohibit  the 
plaintiff  from  drawing  her  salary  dur- 
ing any  vacation  which  the  board 
might  grant  her,  or  during  the  time  in 
which  she  might,  from  sickness  or 
some  other  excusable  cause,  be  unable 
tetaporarily  to  discharge  her  duties 
when  the  schools  were  in  session." 

In  Charlestown  School  Twp.  v.  Hay 
(1881)  74  Ind.  127,  an  agreement  to 
pay  a  stated  sum,  "or  such  portion 
thereof  as  shall  be  due  the  said  teach- 
er at  $2.25  per  day,  .  .  .  for  serv- 
ices she  actually  performed,"  was  held 
not  to  authorize  a  deduction  for  a 
period  when  the  school  was  closed  be- 
cause of  the  burning  of  the  school- 
house.  Referring  to  the  foregoing 
provision  of  the  contract,  the  court 
said:  "The  appellant  contends  that, 
no  matter  what  may  prevent  the  teach- 
er from  actually  conducting  the 
school,    her    right    to    compensation 


must  be  confined  to  the  days  in  which 
the  school  is  actually  taught  by  her. 
Notwithstanding  the  clause  quoted, 
we  are  clear  that  the  appellee  is  en- 
titled to  compensation,  if  the  failure 
to  actually  conduct  the  school  each 
day  of  the  term  was  caused  by  the 
wrongful  act  or  omission  of  the  town- 
ship authorities." 

In  Morley  v.  Power  (1882)  10  Lea 
(Tenn.)  219,  the  contract  in  suit  pro- 
vided that  a  teacher  engaged  for  a 
year  should  be  paid  "$60  per  month  for 
his  services."  School  began  in  Sep- 
tember, and  in  the  following  March 
the  school  directors  discontinued  all 
schools  in  the  district  on  account  of 
lack  of  funds.  The  teacher  continued 
to  teach  until  the  following  June. 
After  sustaining  the  power  of  the  di- 
rectors to  close  the  school,  the  court 
said,  with  respect  to  the  contract:  "If 
now,  in  view  of  these  facts,  we  place 
ourselves  in  the  situation  of  the  con- 
tracting parties,  and  endeavor  to  as- 
certain what  they  meant  by  the  words 
used,  it  is  difRcult  to  avoid  the  con- 
clusion that  their  meaning  was  that 
Morley  was  employed  as  a  teacher  for 
the  succeeding  scholastic  year,  and 
was  to  be  paid  $60  per  month  for  his 
actual  services  in  teaching  while  the 
schools  were  kept  open.  The  contract 
does  not  say,  and  clearly  they  had  no 
intention  that  it  should  say,  that  he 
was  to  be  paid  $60  for  each  month  of 
the  entire  year.  It  says  *$60  per 
month  for  his  services,'  that  is,  for 
each  month's  service  rendered  as  a 
teacher.  It  is  not  pretended  that  he 
had  any  duties  to  perform  when  the 
schools  were  not  in  session,  or  that  he 
did  in  fact  perform  any  services  dur- 
ing that  period.  He  was  to  be  paid 
for  services  at  the  rate  specified  per 
month."  M.  J.  Q. 
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IE.  A.  SANBORN,  Respt, 

V. 

GRANT  A.  DENTLER,  Guardian,  etc.,  of  Benjamin  F.  Woodman,  Appt 

Waahtngton  Supreme  Court  — June  22,  1017. 
(97  Wash,  149,  166  Pac.  62.) 

E^dence  —  transaction  with  insane  person  —  book  entries. 

1.  Book  entries  of  charges  made  by  a  physician  in  treating  an  insane 
patient  are  not  within  a  statute  excluding  evidence  of  a  person  in  interest 
as  to  any  transaction  had  by  him  when  suing  an  insane  person. 

[See  note  on  this  question  beginning  on  page  756.] 


Pleading  —  bill  of  particloars  —  medi- 
cines furnished  —  exclusion  of  evi- 
dence. 

2.  Failure  of  a  physician  suing  for 
the  value  of  services  rendered  and 
medicines  furnished,  to  give  a  bill  of 
particulars  as  to  the  medicines  in  re- 
sponse to  demand,  precludes  his  giving 
evidence  as  to  such  items  at  the  trial, 
under  a  statute  providing  that  when  an 
account  is  sued  upon,  unless  the  plain- 
ti£F  within  ten  days  after  demand  shall 
deliver  a  verified  bill  of  particulars,  he 
is  precluded  from  giving  evidence  there- 
of. 

[See  21  R.  C.  L.  481.] 

Physician  —  waiver  of  proof  of  right 
to  practise. 

3.  One  sued  for  value  of  the  services 
of   a  physician   rendered   in   another 


state  cannot,  after  depositing  a  sum  ad- 
mitted to  be  due,  defend  upon  the 
ground  that  plaintiff  has  not  proved  his 
right  to  practise  in  the  state  where  the 
services  were  rendered. 
Tender  —  deposit  in  court  as. 

4.  A  deposit  in  court  has  the  same 
effect  as  a  tender,  to  admit  that  plain- 
tiff is  entitled  to  recover  in  some 
amount. 

Evidence  —  deposition  —  failure  to 
object. 

5.  The  guardian  of  an  insane  person 
who  permits  without  objection  book  en- 
tries of  a  physician  to  be  read  into  a 
deposition  in  a  suit  to  recover  for  serv- 
ices to  the  ward  cannot  complain  at  the 
trial  that  the  deposition  was  read  in 
evidence  without  requiring  the  produc- 
tion of  the  l)Ooks. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Pierce 
County  (Clifford,  J.)  denying  motions  for  nonsuit  and  for  a  new  trial 
after  verdict  in  favor  of  plaintiff  in  an  action  brought  to  recover  for 
services  rendered  by  him  as  a  physician.  Modified  and  affirmed  on  con- 
dition. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Grant  A.  Dentler,  for  appellant:      486,  29  N.  E.  899;  Thompson  v.  Seattle 


A  physician  cannot  recover  for  pro- 
fessional services  unless  he  shows  com- 
pliance with  the  statute  of  the  state 
regulating  the  practice  of  medicine. 

30  Cyc.  1698;  Jackson  School  Twp. 
V.  Farlow,  75  Ind.  118;  Wooley  v.  Bell, 
33  Tex.  Civ.  App.  399,  76  S.  W.  797; 
Swift  V.  Kelly,  —  Tex.  Civ,  App.  — ,  133 
S.  W.  901 ;  Gill  v,  Everman,  94  Tex.  209, 
59  S.  W.  631 ;  Conkey  v.  Carpenter,  106 
Mich.  1,  63  N.  W.  990;  O'Beirne  v. 
Carey,  150  N.  Y.  Supp.  666 ;  Deaton  v. 
Lawson,  40  Wash.  486,  2  L.R.A.(N.S.) 
392,  111  Am.  St  Rep.  922,  82  Pac.  879; 
Harding  v.  Hagar,  60  Me.  340;  North 
Chicago  Street  R.  Co.  v.  Cotton,  140  111. 


R.  &  S.  R,  Co.  71  Wash,  436,  128  Pac. 
1070;  Plath  v.  Mullins,  87  Wash.  403, 
151  Pac.  811. 

It  makes  no  difference  whether  plain- 
tiff was  testifying  orally  after  refresh- 
ing his  memory  from  the  book,  or  was 
reading  directly  from  his  book;  either 
was  a  plain  violation  of  the  statute. 

Goldsworthy  v.  Oliver,  93  Wash.  67, 
160  Pac.  4;  Chlopeck  v.  Chlopeck,  47 
Wash.  258,  91  Pac.  966;  Shorett  v. 
Knudsen,  74  Wash.  448,  133  Pac.  1029; 
White  V.  Walker,  84  Wash.  652, 147  Pac. 
409;  Knight  v.  Everett,  162  N.  C.  118, 
67  S.  E.  328. 

Objections  as  to  the  form  of  the  ques- 
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tion  put  in  the  course  of  a  deposition 
should  be  taken  at  the  time.  Those  that 
go  to  the  substance  of  the  testimony  be- 
cause it  is  in  its  nature  inadmissible 
may  be  entertained,  though  not  made 
until  the  deposition  is  presented  at  the 
trial. 

Howard  v.  Fogler,  15  Me.  447;  Pol- 
leys  V.  Ocean  Ins.  Co.  14  Me.  141 ;  Hen- 
nessy  v.  Metropolitan  L.  Ins.  Co.  74 
Conn.  699,  52  Afl.  490;  Alspau«h  v. 
Dillon,  83  Conn.  65,  75  Atl.  82;  Madera 
R.  Co.  V.  Raymond  Granite  Co.  3  Cal. 
App.  668,  87  Pac.  27;  Angell  v.  Rosen- 
bury,  12  Mich.  259 ;  Chapman  v.  Greene, 
27  S.  D,  178,  130  N.  W.  30;  Erk  v.  Simp- 
son, 187  Ga.  608,  73  S.  E.  1065;  Georgia 
R.  &  E.  Co.  V.  Bailey,  9  Ga.  App.  106. 
70  S.  B.  607. 

An  objection  to  secondary  evidence 
of  the  contents  of  books,  papers,  and 
records  is  not  waived  if  not  taken  at  the 
time  of  taking  the  deposition,  if  the 
parties  were  present. 

Nichol  V.  McCalister,  52  Ind.  686; 
Horseman  v.  Todhunter,  12  Iowa,  230; 
Johnson  v.  Mathews,  6  Kan.  118;  Dick- 
inson V.  Clarke,  6  W.  Va.  280;  Atlantic 
Mut.  F.  Ins.  Co.  V.  Fitzpatrick,  2  Gray, 
279;  Fisk  v.  Tank,  12  Wis.  306,  78  Am. 
Dec.  737. 

Messrs.  Rickabaugh  &  McElroy,  for 
respondent: 

Pleading  will  not  be  stricken  for  fail- 
ure to  furnish  a  bill  of  particulars 
where  the  party  furnishes  all  the  infor- 
mation he  can. 

Mosheim  v.  Pawn,  44  N.  Y.  S.  R.  792, 
18  N.  Y.  Supp.  166;  Sullivan  v.  Water- 
man, 21  R.  I.  72,  41  Atl.  1006;  Ammi- 
down  V.  Century  Rubber  Co.  27  Jones 
&  S.  460,  14  N.  Y.  Supp.  769. 

The  granting  or  withholding  of  a 
bill  of  particulars  is  within  the  sound 
discretion  of  the  court. 

Spencer  v.  Ft.  Orange  Paper  Co.  74 
App.  Div.  74,  77  N.  Y.  Supp.  257;  Henry 
V.  Navy  Yard  Route,  94  Wash.  526,  162 
Pac.  584;  Morrisette  v.  Wood,  128  Ala. 
505,  30  So.  630. 

An  error,  to  be  reversible  on  appeal, 
must  be  one  that  is  prejudicial  to  ap- 
pellant, and  where  such  error  would  not 
change  the  verdict  the  court  will  not 
grant  a  new  trial  by  reason  of  the  same. 

Carroll  v.  Centralia  Water  Co.  5 
Wash.  613,  32  Pac.  609,  33  Pac.  431; 
Keating  v.  Pacific  Steam  Whaling  Co. 
21  Wash.  416,  58  Pac.  224. 

Defendant  by  his  tender  admitted 
eveiy  fact  which  plaintiff  was  bound  to 
prove  to  maintain  his  action. 

Southern  R.  Co.  v.  Slade,  192  Ala. 


568,  68  So.  867;  Young  v.  Borzone,  26 
Wash.  4,  66  Pac.  136,  421 ;  Newman  v. 
Levi,  74  W.  Va.  223,  81  S.  B.  1038 
Brunswick  Realty  Co.  v.  University  In 
vest.  Co.  43  Utah,  76,  134  Pac.  608 
Hinds  V.  Cottle,  143  Mass.  310,  9  N.  E 
654;  Currier  v.  Jordan,  117  Mass.  260 
Bacon  v.  Charlton,  7  Cush.  581. 

Plaintiff's  account  book  would  have 
been  proper  evidence. 

Ah  How  v.  Furth,  13  Wash.  660.  43 
Pac.  639 ;  Darling  v.  Brown,  2  Can.  S. 
C.  26;  Foster  v.  Coleman,  1  E.  D.  Smith, 
85;  Larue  v.  Rowland,  7  Barb.  108; 
West  V.  Van  Tuyl,  119  N.  Y.  620,  28 
N.  E.  450. 

Objections  to  depositions  which 
might  have  been  obviated  if  made  when 
they  were  taken  come  too  late  when 
made  for  the  first  time  at  the  trial, 
when  it  is  proposed  to  read  them. 

1  Thomp.  Trials,  2d  ed.  §  701;  Cable 
Co.  V.  Mathers,  72  W.  Va.  807,  79  S.  E. 
1079;  Ralph  v.  Taylor,  —  R.  I.  — ,  86 
Atl.  941;  Chicago,  R.  L  &  G.  R.  Co.  v. 
Trout,  —  Tex.  Civ.  App.  — ,  152  S.  W. 
1137;  Boykin  v.  Collins.  20  Ala.  230; 
Currier  v.  Brackett,  18  Me.  59;  Ward 
V.  Whitney,  3  Sandf.  399;  Fifth  Ave. 
Library  Soc.  v.  Cavanaugh,  186  111.  App. 
123;  Crosswhite  v.  Chattanooga  Brew- 
ing Co.  10  Ala.  App.  426,  65  So.  298. 

Holcomb,  J.,  delivered  the  opinion 
of  the  court: 

In  this  action  respondent  sued 
upon  an  account  to  recover  $3,600 
for  medical  services  and  medicines 
furnished  to  Mr.  and  Mrs.  Benja- 
min F.  Woodman,  citizens  of 
Washington,  while  sojourning  in  the 
state  of  Massachusetts.  A  verdict 
was  rendered  for  $2,000.  Motions 
for  nonsuit  at  the  conclusion  of 
plaintiff's  case  and  for  a  new  trial 
after  verdict  were  made  and  denied. 

The  services  alleged  to  have  been 
performed  covered  a  period  extend- 
ing from  about  October  1,  1911,  to 
April  7,  1912.  Mrs.  Woodman  died 
about  January  25,  1912,  while  being 
treated  in  Massachusetts,  and 
shortly  after  April  7,  1912,  Mr. 
Woodman  returned  to  Washington, 
and  thereafter  was  adjudged  to  be 
insane  and  the  appellant  was  ap- 
pointed his  guardian.  This  suit 
was  instituted  against  the  guardian 
of  the  estate  of  the  insane  person. 
Respondent  alleged  in  his  original 
complaint  that  the  services  were  to 
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be  rendered  and  medicines  furnished 
to  Mr.  and  Mrs.  Woodman  under 
a  sort  of  special  employment  by  Mr. 
Woodman  to  render  such  services 
and  attend  to  Woodman  and  wife 
at  any  and  all  times,  to  the  exclu- 
sion of  an  other  business,  and  that 
such  services  were  so  rendered  and 
medicines  so  furnished,  and  that  by 
reason  thereof  the  services  were 
lumped  fai  the  sum  of  $3,500,  which 
was  intended  to  cover  all  the  phy- 
sican's  time,  medicines  furnished, 
and  conaaltations.  It  was  also  al- 
leged that  respondent  left  a  prac- 
tice at  Somerville,  Massachusetts, 
and  that  the  greater  portion  of  the 
services  rendered  for  Mr.  and  Mrs. 
Woodman  were  in  the  city  of  Bos- 
ton, requiring  much  time  in  going 
to  and  from  Somerville  to  attend 
the  patients  in  Boston. 

Shortly  after  the  institution  of 
this  action,  appellant  deposited 
with  the  clerk  of  the  court  the  sum 
of  1761.65,  and  notified  respondent 
thereof,  and  that  the  same  was  de- 
posited under  the  provisions  of  § 
486,  Rem.  Code.  Subsequently;  ap- 
pellant moved  to  require  the  re- 
spondent to  make  his  complaint 
more  specific,  which  motion  the 
court  granted.  Respondent  then 
served  and  filed  an  amended  com- 
pkiin^  setting  out  in  detail  each 
and  every  visit  made  to  Mr.  and 
Mrs.  Woodman  and  each  and  every 
other  service  performed  and  the 
value  thereof,  and  set  out  in  para- 
graph seven  of  the  amended  com- 
plaint a  very  long  list  of  medicines 
alleged  to  have  been  furnished  the 
patients;  alleging  therein  that  the 
exact  amount  of  medicines  given  at 
each  visit,  or  its  value,  cannot  be 
positively  ascertained,  but  that 
from  two  to  six  prescriptions  for 
both  Benjamin  F.  Woodman  and 
his  wife  were  made  up  from  the 
medicines  specified,  and  that  the 
fair  value  of  such  medicines  cannot 
be  given  for  each  visit,  but  would 
aggregate  in  excess  of  $500,  com- 
pounded and  delivered.  Appellant 
thereupon  moved  to  strike,  or,  in 
the  alternative,  to  make  more  spe- 
cific paragraph  seven  of  the  amend- 
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ed  complaint  by  stating  what  medi- 
cine, and  the  quantity  thereof, 
plaintiff  furnished  Benjamin  Wood- 
man, and  what  medicine,  and  the 
quantity  thereof,  he  furnished  the 
wife  of  Benjamin  Woodman  upon 
each  visit  to  them,  and  what  was 
the  fair  and  reasonable  value  of  the 
medicine  furnished  at  each  such 
visit  to  either  or  both  of  them. 
This  motion  the  court  denied,  and 
this  is  one  of  the  errors  relied  upon 
by  appellant. 

It  is  contended  by  respondent 
that  the  requiring  of  a  bill  of  par- 
ticulars is  a  matter  of  discretion 
with  the  court,  and  that  respondent 
was  excused  from  furnishing  the 
bill  of  particulars  of  these  items 
under  the  allegation  in  connection 
therewith  that  the  exact  amount  of 
medicine  given  at  each  visit,  or  its 
value,  could  not  be  positively  as- 
certained, and  that  the  fair  value 
of  such  medicine  given  at  each  visit 
could  not  be  stated. 

It  is  true  that  in  many  cases  the 
requirement  of  a  bill  of  particulars 
is  a  matter  of  discretion  with  the 
court;  but  under  our  practice,  un- 
der Rem.  Code,  §  284,  when  an  ac- 
count is  sued  upon,  unless  the  par- 
ty, within  ten  days  after  demand 
therefor  in  writing  by  the  adverse 
party,  shall  deliver  to  the  adverse 
party  a  verified  bill  of  particulars 
of  the  items  of  the  account,  he  is 
precluded  from  giving  evidence 
thereof,  and  in  case  an  itemized  ac- 
count stated  is  defective,  the  court 
may  order  a  further  account.  It 
was  shown  at  the  trial  that  the  re- 
spondent kept  an  account  book  with 
all  his  accounts  shown  therein,  and 
that  the  particular  items  of  account 
with  Mr.  and  Mrs.  Woodman  were 
kept  in  that  book  in  the  ordinary 
course  of  business,  together  with 
other  accounts,  and  all  the  items  of 
the  visits  and  memoranda  as  to  the 
nature  of  the  ailments  with  which 
the  patients  were  suffering  were 
kept  therein.  In  Plummer  v.  Weil, 
15  Wash.  427,  46  Pac.  648,  we  held 
that  an  allegation  in  connection 
with  the  bill  of  particulars,  to  the 
effect  that  it  was  impossible  for  the 
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party  relying  thereon  to  comply 
with  the  order  of  the  court  any 
better  than  he  had  already  done, 
or  to  make  the  bill  of  particulars 
any  more  specific  on  the  points  di- 
rected in  the  order  of  the  court, 
furnished  no  excuse;  and  it  was 
stated  that  the  bill  of  particulars 
furnished  was  insufficient,  and  "its 
insufficiency  cannot  be  excused  up- 
on the  ground  that  plaintiff  kept  no 
books  and  cannot  specify  the  serv- 
ices, or  state  their  value.  He  as- 
sumed the  burden  of  so  doing  when 
he  brought  his  action  in  the  present 
form.  .  .  .  'The  failure  to  keep  an 
account  of  these  services  is  the 
fault  of  the  plaintiff,  and  he  must 
suffer  for  it,  if  anyone.' " 

Again,  in  Moore  v.  Schamikow, 
48  Wash.  564,  94  Pac  117,  it  was 
said:  "In  a  mercantile  account,  or 
in  any  account  which  is  made  up  of 
several  and  distinct  items,  it  is 
proper  for  the  court  to  require  that 
the  value  of  each  article  be  sepa- 
rately stated.  So  also  a  physician, 
since  he  bases  the  value  of  his  serv- 
ices on  the  number  of  visits  made 
the  patient  or  the  number  of  pre- 
scriptions given  him,  may  be  re- 
quired to  set  out  in  his  bill  of  items 
the  charge  made  for  each  visit,  or 
each  prescription." 

It  certainly  was  as  possible  for 
respondent  to  itemize  the  quantity 
and  value  of  the  medicine  furnished 
by  him  at  each  visit,  when  making 
his  entries  in  his  book,  as  it  was 
for  him  to  itemize  the  number  and 
length  of  his  visits,  the  nature  of 
the  other  services  performed  by 
him,  and  the  kind  of  medicines  fur- 
nished. If  he  could  not,  he  is  the 
™    ^.      .....    -  one  who  should  suf- 

Pleadlnff— bill  of     »  TT-J-.-        4-V.^ 

partlcnlara—  tet.  Under        thg 

SiXd^i-'""  Statute  heretofore 
«■««;■•«■  of  quoted,     we    think 

evidence.  j^j^    g^j^g^^jg    ^    ^^ 

the  amount  and  value  of  the  medi- 
cines furnished  should  have  been 
excluded  for  his  failure  to  furnish, 
upon  demand,  a  bill  of  particulars 
thereof. 

There  was  no  evidence  furnished 
by  respondent  that  he  was,  at  the 
times   mentioned   in    his   amended 


complaint,  a  regularly  qualified  and 
practising  physician  in  the  state  of 
Massachusetts.  For  this  reason, 
appellant  claims  that  a  nonsuit 
should  have  been  granted,  since  it 
was  necessary  for  respondent  to 
prove  his  qualifications  to  practise 
in  order  to  recover.  Respondent 
testified  by  deposition  that  he  had 
practised  in  the  state  of  Massachu- 
setts something  more  than  forty 
years.  It  is  contended  that,  by  the 
laws  of  Washington,  respondent 
could  not  recover  without  proving 
that  he  was  admitted  and  licensed 
to  practise.  While  this  may  be 
true,  it  must  be  considered  that  ap- 
pellant, by  depositing  a  sum  of 
money  which  he  admitted  to  be  due 
to   respondent,   ad-  _ 

mitted  that  re-  xrmt'^r'ot  pro«f 
spondent  was  en-  p'^^'SJ*.*" 
titled  to  recover 
something  as  a  physician,  having 
sued  as  a  physician,  and  that  appel- 
lant is  not  now  in  a  position  to  urge 
that  failure  of  proof. 

In  this  connection  it  is  contended 
by  appellant  that  the  deposit  is  not 
the  same  as  a  tender,  in  order  to 
avoid  the  force  and  effect  of  the  law 
relating  to  a  tender,  as  stated  in 
Young  V.  Borzone,  26  Wash.  4,  66 
Pac.  135,  421.  There  it  was  held 
that  a  plea  of  tender,  with  payment 
into  court,  conclusively  admits 
plaintiff's  cause  of  action  as  to  the 
amount  tendered.  In  what  respect 
a  deposit  in  the  court  for  the  bene- 
fit of  the  plaintiff  is  different  from 
a  tender,  appellant  does  not  make 
entirely  clear.  The  law  provides 
that  a  tender  made  before  action, 
and  the  bringing  of  the  amount  of 
the  tender  into  court,  entitle  the  de- 
fendant to  recover  all  costs  of  suit, 
if  the  allegations  in  regard  to  ten- 
der be  found  true;  and  the  statute, 
Rem.  Code,  §  486,  requiring  deposit 
in  court,  provides  that  the  defend- 
ant in  any  action  pending  shall  at 
any  time  deposit  with  the  clerk  of 
the  court,  for  the  plaintiff,  the 
amount  which  he  admits  to  be  due, 
together  with  costs  that  have  ac- 
crued, and  notify  the  plaintiff 
thereof,  and  if  plaintiff  shall  refuse 
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to  accept  the  same  in  discharge  of 
the  action,  and  shall  not  afterwards 
recover  a  larger  amount  than  that 
deposited  with  the  clerk,  exclusive 
of  interest  and  costs,  he  shall  pay 
all  costs  that  may  accrue  from  the 
time  such  money  was  so  deposited. 
This  is  simply  a  provision*  for  nuik- 
ing  tender  by  paying  into  court 
after  the  action  has  been  com- 
menced, and  by  the  terms  of  the 
statute  itself  it 
taeotl^.'.r"*  anaounts  to  an  ad- 
mission that  there 
is  the  amount  due  that  has  been  de- 
posited. This  has  the  same  effect 
as  a  tender,  strictly  considered, 
of  admitting  that  the  plaintiff 
is  entitled  to  recover  in, some  sum. 
It  does  not  admit  that  the  contract 
is  as  alleged  by  plaintiff  or  that 
the  basic  measure  of  recovery  is  as 
alleged.  Young  v.  Borzone,  supra. 
This  contention  we  consider  unten- 
able. 

It  is  next  contended  that,  under 
the  provisions  of  Rem.  Code,  § 
1211,  excluding  evidence  of  a  party 
in  interest  as  to  any  transaction 
had  by  him  or  any  statement  made 
to  him  when  suing  a  deceased  or 
insane  person,  all  the  evidence  of 
appellant  as  to  transactions  be- 
tween him  and  B.  F.  Woodman,  the  . 
insane  person,  should  have  been  ex- 
cluded. The  testimony  of  respond- 
ent was  taken  in  Massachusetts  by 
deposition.  The  testimony  as  to 
the  nature  of  the  employment  of  re- 
spondent was  taken  by  depositions 
of  other  witnesses,  and  the  evidence 
thereof  given  by  respondent  in  his 
deposition  was  excluded  at  the 
trial.  Respondent  testified  to  his 
account  book,  and  read  therefrom 
the  items  of  the  account  kept  by 
him  in  the  book.  Appellant  him- 
self was  there  present,  acting  as  at- 
torney for  himself  and  his  ward. 
He  conducted  the  cross-examination 
of  the  witness  at  the  taking  of  the 
deposition.  The  deposition  shows 
that  he  examined  the  book  and 
questioned  respondent  as  to  certain 
entries  he  found  therein,  and  dur- 
ing the  cross-examination  the  fol- 

6  A.L.B.— 48. 
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lowing  questions  and  answers  were 
made: 

Question:  Doctor,  you  kept  a 
book,  didn't  you,  of  the  visits  and 
services  ? 

Answer.  Yes. 

Q.  And  in  testifying  in  your  di- 
rect examination  in  reference  to 
these  services  and  what  you  did, 
you  read  from  that  book? 

A.  Yes. 

Q.  You  have  that  book  with  you  ? 

A.  Yes;  right  here. 

Q.  And  in  that  book  you  kept 
other  accounts  besides  this? 

A.  Yes. 

Q.  And  in  direct  examination 
you  also  read  from  certain  memo- 
randa as  to  the  afflictions  and  dis- 
eases with  which  Mr.  and  Mrs, 
Woodman  were  suffering? 

A.  Yes. 

Q.  The  memoranda  were  made 
at  the  time  you  observed  the  sick- 
ness? 

A.  Yes.  Not  all  at  once,  as  there 
were  conditions  as  they  went  along. 

Q.  As  the  conditions  developed 
you  made  additions? 

A.  Yes. 

During  the  direct  examination 
of  respondent  at  the  taking  of  the 
deposition,  in  answer  to  a  question, 
he  said:  "These  are  the  original 
entries  from  my  book,  and  I  have 
a  right  to  read  these."  He  then 
proceeded  to  read  the  items  con- 
tained in  his  book. 

It  is  thus  shown  that  the  book 
was  properly  qualified  and  would 
have  been  admitted  in  evidence  un- 
der the  rule  announced  by  this 
court  in  Ah  How  v.  Furth,  13 
Wash.  550,  43  Pac.  639.  Appellant, 
being  there  present  at  the  taking 
of  the  deposition,  made  no  objec- 
tion to  the  reading  of  the  contents 
of  the  book  into  evidence  in  the  dep- 
osition, and  did  not  call  for  the  an- 
nexation of  the  book  to  the  deposi- 
tion as  an  original  exhibit.  At  the 
trial,  he  objected  to  the  reading  of 
any  of  the  answers  given  by  re- 
spondent, and  a  great  deal  of  the 
testimony  given  by  respondent,  not 
constituting  strictly  the  reading  of 
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entries  found  in  the  book,  was  ex- 
cluded, the  court  saying  that  the 
statute  seemed  to  draw  the  line  at 
anything  that  a  deceased  or  insane 
person  might  dispute  if  living  or 
sane.  It  is  contended,  however, 
that  the  court  afterwards  frequent- 
ly permitted  answers  of  the  re- 
spondent to  questions  which  con- 
stituted, to  a  great  extent,  testi- 
mony as  to  transactions  had  by 
him  with  Mr.  Woodman.  Among 
other  things,  the  following  is  com- 
plained of :  Respondent  was  asked, 
■"For  what  purpose  did  Mr.  Wood- 
man call  at  his  office?"  This  was 
objected  to  at  the  trial  on  the 
ground  that  the  plaintiff  was  dis- 
qualified to  testify  to  any  conversa- 
tion or  transaction  with  Mr.  Wood- 
man. The  objection  was  overruled 
and  the  answer  was  read,  as  fol- 
lows: "To  get  me  to  examine  him 
and  prescribe  for  him."  The  ques- 
tion then  followed :  "Did  you  make 
an  entry  in  your  book  of  that 
charge?"  The  answer  was  "Yes." 
This  is  the  most  nearly  objection- 
able of  any  of  the  testimony  of  the 
respondent  by  deposition  that  was 
admitted  by  the  court.  This  ruling 
was  made  by  the  court  just  prior 
to  his  ruling  that  nothing  could  be 
read  and  considered  by  the  jury  ex- 
cept the  entries  from  the  book 
testified  to  by  the  respondent.  In 
view  of  this,  we  do  not  think  it  ma- 
terial, or  that  it  probably  influenced 
or  prejudiced  the  jury  in  any  way 
as  evidence  which  they  considered 
which  was  incompetent. 

In  the  Ah  How  Case,  supra,  it 
was  held  that  the  testimony  of  re- 
spondent that  he  worked  at  the 
house  of  the  intestate,  and  as  to  the 
character  of  the  work  performed 
by  him,  was  not  testimony  in  rela- 
tion to  a  transaction  had  by  him 
with,  or  any  statement  made  to  him 
by,  such  intestate.  "Such  testi- 
mony related  solely  to  acts  of  the 
witness  alone,  and  was  entirely 
competent,"  —  citing    authorities 


For  the  same  reason,  we  consider 
that  the  testimony       ,je«ce- 
by  deposition  of  this  trmnMetimi  with 
respondent,     which  K."„-,f*.*5f~— 
was  admitted,  came 
within  the  same  rule.    These  book 
entries,  together  with  other  corrob- 
orating testimony   independent  of 
the  respondent's  testimony,  covered 
every  material  feature  of  respond- 
ent's case  sufficiently  to  entitle  him 
to  recover  something  in  his  action. 
Nor  do  we  think  that  the  objec- 
tion of  appellant  to  the  testimony 
of    respondent    as 
to  his  book  entries,  7£iS^*i^^t^. 
by    readmg    them 
into  the  deposition  instead  of  pro- 
ducing the  book,  can  now  avail  him. 
He  stood  by  and  permitted  entries 
in  the  book  to  be  read  into  the  evi- 
dence at  the  taking  of  the  deposi- 
tion at  a  very  great  distance  from 
the  scene  of  the  trial.    If  he  had 
then  objected  to  the  secondary  evi- 
dence or  demanded  the  annexation 
of  the  book  to  the  deposition,  the 
question  might  have  been  obviated. 
The  rule  is  well  established  that  if 
a  party  present  at  the  taking  of  a 
deposition    allows    secondary    evi- 
dence to  be  received  without  objec- 
tion he  is  precluded  thereafter  from 
raising  such  questions.    6  Enc.  PL 
■  &  Pr.  pp.  588-599. 

We  find  no  other  error  in  the  rec- 
ord sufficient  to  justify  a  reversal 
except  the  error  as  to  the  bill  of 
particulars.  That  was  a  substantial 
and  prejudicial  error,  and  would 
justify  a  reversal.  We  believe, 
however,  that  justice  will  be  done 
to  both  parties  if  respondent  be  al- 
lowed to  remit  from  the  verdict  the 
sum  of  $500,  covered  by  the  para- 
graph in  his  complaint  concerning 
the  furnishing  of  medicines,  and  al- 
low the  recovery  to  stand  for  the 
remainder  of  $1,500,  with  interest 
and  the  cost  below. 

It  is  therefore  ordered  that,  if 
respondent  shall  remit  the  sum  of 
$500  from  the  recovery  below  with- 
in thirty  days,  the  judgment  shall 
stand  for  the  sum  of  $1,500,  with 
interest  from  June  26,  1916,  and 
the  costs  in  the  court  below.   If  re- 
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Bpondeat  shall  fail  and  refuse  so  to 
remit  within  the  time  specified,  a 
new  trial  shall  be  granted.  Appel- 
lant will  recover  costs  of  appeal. 

Ellis,  Ch.  J.,  Mount,  Parker,  and 
Fullert<«i,  JJ.,  concur. 


KOTE. 

The  ^estion  whether  the  admissi- 
bility of  the  books  of  account  of  a 


DENTLEB.  755 

ISC  Pac.  St.) 

party  who  offers  them  in  evidence  in 
his  own  favor  is  affected  by  the  stat- 
utes which  declare  that  an  interested 
party  may  not  be  a  witness  in  his  own 
behalf,  as  against  the  executor,  ad- 
ministrator, or  representative  of  the 
other  party  to  the  transaction,  is  dis- 
cussed in  the  annotation  appended  to 
Jeffords  v.  Mulssow,  post,  756, 
which  shows  the  conclusion  reached 
in  the  reported  case  (Sanborn  v. 
Dentleb,  ante,  749)  to  be  in  accord 
with  the  weight  of  authority. 


a  E.  JEFFORDS,  Admr.,  etc.,  of  Mrs.  E.  R.  Gee,  Respt, 

V. 

J.  F.  MULDROW,  Appt. 

8«uSK  OaroUna  Supreme  Court  — June  SOt  1019, 

(104  S.  C.  388,  89  S.  E.  867.) 

Evfdenee  ■ —  transaction  with  person  since  deceased  —  entry  In  aeeonnt 
book. 

Testimony  by  a  merchant  having  an  account  against  a  person  since 
deceased,  that  the  items  in  his  books  of  original  entry  were  made  by  him, 
is  not  prohibited  by  a  statute  making  incompetent  testimony  as  to  trans- 
actions with  persons  since  deceased. 

ISee  note  on  this  question  beginning  on  page  756.] 


Appeal  by  defendant  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Florence  County  (Prince,  J.)  in  plaintiff's  favor,  in  an  action 
on  a  promisBoiy  note  alleged  to  have  been  given  by  defendant  to  plain- 
tiff s  intestate.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Willcox  &  Willcoz  and  S.  M.         Gary,  Ch.  J.,  delivered  the  opinion 

of  the  court: 


WeCmore,  for  appellant: 

Testimony  by  defendant  that  the 
itenu  in  his  books  of  original  entry 
were  made  by  him  was  not  incom- 
petent. 

Standridge  v.  Powell,  11  S.  C.  549; 
Brown  v.  Moore,  26  S.  C.  160,  2  S.  E. 
9;  Sullivan  v.  Latimer,  38  S.  C.  166.  17 
S.  E.  701. 

Messrs.  Hicks  &  Mnldrow  also  for 
appellant. 

Messrs.  McNeill  &  Oliver  and  D. 
Gordon  Baker,  for  respondent: 

Defendant's  testimony  was  incom- 
petent. 

Standridge  v.  Powell,  11  S.  C.  649. 


This  is  an  action  on  a  promissory 
note,  alleged  to  have  been  made  by 
the  defendant,  in  favor  of  plain- 
tiff's intestate.  The  defendant, 
who  is  engaged  in  merchandising, 
set  up  a  counterclaim  for  goods  sold 
and  delivered  by  him  to  the  intes- 
tate. His  Honor  the  presiding 
judge  ruled  that  §  488  of  the  Code 
of  Civil  Procedure  rendered  the  de- 
fendant incompetent  as  a  witness 
to  prove  that  the  items  in  his  books 
of  original  entry  were  made  by  him, 
on  the  ground  that  such  testimony 
related   to   a  transaction   between 
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him  and  a  person  deceased  at  the 
time  of  such  examination.  The  de- 
fendant appealed  upon  a  single  ex- 
ception, raising  the  question  wheth- 
er said  ruling  was  erroneous.  In 
the  case  of  Rookhart  v.  Dean,  21 
S.  C,  597,  the  court  said:  "Plain- 
tiff's testimony  was  not  incompe- 
tent under  §  400   [now  §  438]  of 

Evidence-  *^®    Codc,    as    he 

trMnn"  tion  with  Only     testified     to 

entry  In  with   wMch   he   in 

Account  book.  _„  _.„„    u,,  l.J„   ...... 

no  way,  by  nis  own 
testimony,  attempted  to  connect 
the  deceased,  such  connection  being 
made  by  another  witness." 

It  was  held  in  Foggette  v.  Gaff- 
ney,  33  S.  C.  303,  12  S.  E.  260,  that, 
in  an  action  against  the  adminis- 
trator of  a  deceased  debtor  to  re- 
cover the  value  of  work  done  in 
building  and  repairing  houses, 
plaintiff  had  the  right  to  testify 
as  to  what  work  was  done  by  him 
on  the  premises  of  intestate,  in  in- 
testate's presence,  on  the  ground 
that  such  testimony  related  alone 
to  his  own  acts,  with  which  he  did 
not,  by  such  testimony,  attempt  to 
connect  the  deceased.  In  Williams 
V.  Mower,  35  S.  C.  206, 14  S.  E.  483, 
it  was  held  that  §  400  (now  438)  of 
the  Code  does  not  prohibit  the 
plaintiff  from  testifying  to  the  fact 
that  he  had  conversations  with 
defendant's  intestate  as  to  a  cer- 
tain matter,  and  when,  where,  and 
in  whose  presence  such  conversa- 
tion was  had;  the  statements  of 
witnesses,  or  of  deceased,  not  being 
disclosed.  It  was  held  in  Trimmier 
V.  Thompson,  41  S.  C.  125,  19  S.  E. 


291,  that  testimony  by  plaintiff  to 
the  effect  that  def«ndaait'8  intes- 
tate knew  that  the  plaintiff  had 
done  certain  printing  lor  which  he, 
the  plaintiff,  has  sued,  and  the 
amount  of  the  account  therefor; 
that  defendant's  intestate  had 
brought  the  work  to  plaintiff's  of- 
fice, and  was  there  every  day  while 
the  work  was  being  done, — was  not 
incompetent,  it  not  being  made  to 
appear  that  the  plaintiff  knew  these 
facts  by  communications  from  the 
deceased.  In  Sullivan  v.  Latimer, 
38  S.  C.  158,  17  S.  E.  701,  it  was 
held  that  the  word  "transaction"  in 
the  Code  implies  mutuality;  some- 
thing done  by  both  in  concert,  in 
which  both  take  some  part.  See 
also  Richards  v.  Munro,  30  S.  C. 
284,  9  S.  E.  108;  Griffin  v.  Earle, 
34  S.  C.  246,  13  S.  E.  473;  Marshall 
V.  Mitchell,  59  S.  C.  523,  38  S.  E. 
158;  Dyson  v.  Jones,  65  S.  C.  308, 
43  S.  E.  667.  The  testimony  offered 
by  the  plaintiff  was  preliminary  in 
its  nature,  and  was  merely  intend- 
ed to  lay  the  foundation  for  the  in- 
troduction of  the  books  in  evidence, 
for  the  purpose  of  proving  by  the 
books,  and  not  by  the  testimony 
of  the  defendant,  the  transaction 
between  him  and  the  intestate. 
The  entry  of  the  items  of  account 
by  the  defendant,  in  his  books  of 
original  entry,  was  not  the  act  of 
both  parties  to  the  transaction,  but 
of  the  defendant  alone;  and  from 
such  act  mutuality  cannot  be  im- 
plied, as  it  was  not  "something  done 
by  both  parties  in  concert,"  nor  *'in 
which  both  took  some  part." 
Reversed. 


ANNOTATION. 


Death  of  adTorse  party  at  affecting  evidence  vrith  req>ect  to  book  account. 

I.  AdmiasthiUti/  in  mtpport  of  riaint. 
a.  In  general. 


I.  Admissibility  in  support  of  claim: 

a.  In  general,  766. 

b.  Where  entries  were  made  by  de- 

ceased party  or  his  agent,  758. 
II.  Competency    of    interested    party    to 
prove  books  of  account: 

a.  In  general,  759. 

b.  Under    statutes    expressly    per- 

mitting party  to  attest  books 
of  account,  766. 


It  is  not  the  purpose  of  this  annota- 
tion to  deal  with  the  general  question 
whether  a  party's  books  of  account  are 
admissible  in  evidence  in  his  own  fa- 
vor, but,  premising  them  to  be  admis- 
sible in  an  action  between  the  origi- 
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nal  parties  to  the  transaction  forming: 
the  basis  of  suit,  to  discuss  the  ques- 
tion whether  their  admissibility  is  af- 
fected by  statutes  declaring  that  an 
interested  party  may  not  be  a  witness 
in  his  own  behalf  as  against  the  execu- 
tor, administrator,  or  representative 
of  the  other  party  to  the  transaction. 

The  weight  of  authority  is  to  the 
effect  that  books  of  account,  if  proper- 
ly authenticated,  are  admissible  4n 
evidence  to  establish  a  claim  against 
a  person  deceased.    See: 

Colorado.  —  Haines  v.  Christie 
(1901)  28  Colo.  502,  66  Pac.  888. 

Iowa. — Orcutt  v.  Hanson  (1887)  70 
Iowa,  604, 31  N.  W.  950;  Dysart  v.  Fur- 
row (1894)  90  Iowa,  59,  57  N.  W.  644. 

Massachusetts. — Dexter  v.  Booth 
(1861)  2  Allen,  569. 

Mississippi. — Bookout  v.  Shannon 
(1882)  59  Miss.  378. 

Nebraska. — Martin  v.  Scott  (1881) 
12  Neb.  42,  10  N.  W.  532. 

New  York. — West  v.  Van  Tuyl 
(1890)  119  N.  Y.  620,  23  N.  E.  450; 
Knight  v.  Cunnington  (1875)  6  Hun, 
101;  McGoldrick  v.  Wilson  (1879)  18 
Hun,  443;  Young  v.  Luce  (1892)  50 
N.  Y.  S.  R.  253,  21  N.  Y.  Supp.  226; 
Re  Runions  (1911)  71  Misc.  641,  130 
N,  Y.  Supp.  1089. 

Washingtmn.— SANBORN  v;  Dentlbr 
(reported  herewith)  ante,  749. 

And  this  although  the  entries  in  it 
were  made  by  the  claimant  himself. 
Re  Runions  (N.  Y.)  supra. 

The  contrary  view  is  supported  by 
Chandler  v.  Woodword  (1907)  7  Penn. 
(DeL)  64,  76  Atl.  623;  Nance  v.  Gal- 
lender  (1898)  —  Tenn.  — ,  51  S.  W. 
1025,  and  Leverett  v.  Wherry  (1890) 
4  Tex.  App.  Civ.  Cas.  (Willson)  284, 
15  S.  W.  121,— set  forth  at  length  in- 
fra. 

As  showing  the  rationale  of  the  deci- 
sions which  hold  a  partyts  books  of 
account  to  be  admissible  under  such 
circumstances,  reference  may  be  made 
to  the  following  cases : 

In  Haines  v.  Christie  (1901;  Colo.) 
supra,  in  holding  that  the  inhibition 
imposed  by  a  statute  which  provide^ 
that  no  party  to  a  proceeding,  directly 
interested  in  the  event  thereof,  shall 
be  allowed  to  testify  therein  of  his 
own  motion  or  in  his  own  behalf  when 


any  adverse  party  defmids  as  the  heir 
of  a  deceased  person,  does  not  extend 
to  books  of  account  between  a  party 
to  a  proceeding  and  a  deceased  person 
if  the  proper  preliminary  proofs  are 
made,  the  court  said:  "Such  books 
were  admissible  at  common  law  for 
the  reason  that  when  it  appeared  that 
they  were  made  up,  or  contained  en- 
tries made  as  a  part  of  the  ordinary 
and  regular  course  of  business,  the 
ordinary  motives  for  untruth  would 
be  removed,  and  that  they  therefore 
contained  a  true  statement  of  the  mat- 
ters to  which  such  entries  refer." 

Under  a  statute  providing  that 
books  of  account  containing  charges 
by  one  party  against  the  other,  made 
in  the  ordinary  course  of  business,  are 
receivable  in  evidence  only  where  the 
books  show  a  continuous  dealing  with 
persons  generally,  or  several  items  of 
charges  at  different  times  against  the 
other  party,  in  the  same  book,  and  it 
is"  shown  by  the  party's  oath,  "or 
otherwise,"  that  they  are  his  books  of 
original  entry,  and  that  the  charges 
were  made  at  or  near  the  time  of  the 
transaction  therein  entered,  "unless 
satisfactory  reasons  appear  for  not 
making  such  proof,"  and  the  charges 
are  verified  by  the  party  or  clerk  who 
made  the  entries,  to  tiie  effect  that 
they  believe  them  just  or  true,  "or  a 
sufficient  reason  must  be  given  why 
the  verification  is  not  made,"  the  books 
of  accoujit  of  a  party  who  is  himself 
incompetent  to  testify  are  admissible 
to  establish  his  claim  against  the  es- 
tate of  a  deceased  person.  Martin  v. 
Scott  (Neb.)  supra.  The  court  said: 
'The  language  of  our  statute  above 
quoted  seems  to  have  been  chosen  with 
reference  to  all  cases  where  by  reason 
of  the  death  or  disability  from  any 
cause  of  the  party  making  the  entries 
in  the  account  books  to  make  the  prop- 
er verification;  and  in  all  such  cases 
it  either  dispenses  with  the  verifica- 
tion or  lets  in  such  as  the  nature  of 
the  case  will  admit." 

Books  of  account  are  not  the  testi- 
mony of  a  party  in  the  sense  that  they 
are  inadmissible  under  the  statute 
prohibiting  a  party  from  giving  testi- 
mony against  the  estate  of  a  deceased 
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person.    Bookout  ▼.  Shannon  (Miss.) 
supra. 

Where,  in  an  action  upon  a  claim 
against  a  decedent's  estate,  a  witness 
testified  to  making  out  bills  correctly 
copied  from  plaintiff's  book  of  account 
and  rendering  them  to  the  testator, 
and  the  defendant  refuses  to  produce 
such  bills,  the  book  of  account  is  ad- 
missible  in  evidence  as  presenting  the 
best  secondary  evidence  of  their  con- 
tents. Wright  V.  Hicks  (1901)  61  App. 
Div.  489, 70  N.  Y.  Supp.  675. 

UmltatioB*  of  mle. 

In  an  action  against  an  executor  to 
recover  the  price  of  goods  sold  and 
delivered  to  the  wife  of  the  testator 
in  his  lifetime,  the  plaintiff's  books  of 
account,  though  admissible  to  prove 
the  charges  and  circumstances  of  the 
delivery  of  the  goods  to  the  testator's 
wife,  are  not  admissible  to  prove  that 
credit  was  given  to  the  testator.  Dex- 
ter v.  Booth  (1861)  2  Allen  (Mass.) 
659. 

And  the  plaintiff  cannot  be  per- 
mitted to  testify  in  an  action  against 
an  administrator,  in  explanation  and 
interpretation  of  entries  in  his  book 
of  accounts.  Remick  v.  Rumery  (1899) 
69  N.  H.  601,  45  Atl.  674. 
Mimoilty  view. 

In  Chandler  v.  Woodword  (1907)  7 
Penn.  (Del.)  54,  76  Atl.  623,  it  was 
held  that  a  statute  prohibiting  an  ad- 
verse party  from  testifying  in  actions 
by  or  against  executors,  a^inistra- 
tors,  or  guardians  as  to  any  transac- 
tion with  or  statement  by  the  testator, 
intestate,  or  ward  operates  to  exclude 
books  of  original  entry  offered  for  the 
purpose  of  establishing  the  rendition 
of  services  by  the  plaintiff,  notwith- 
standing a  statute  providing  that  "a 
book  of  original  entries,  regularly  and 
fairly  kept,  shall,  together  with  the 
oath  or  affirmation  of  the  plaintiff,  be 
admitted  in  evidence  to  charge  the 
defendant  with  the  sums  therein  con- 
tained for  goods  sold  and  delivered, 
and  other  matters  properly  chargeable 
in  an  account." 

Under  a  statute  providing  that  "in 
actions  or  proceedings  by  or  against 
the  executors,  administrators,  or 
guardians,  in  which  jadgments  may  be 
rendered  for  or  against  them,  neither 


party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transac- 
tions with  or  statement  by  the  testator, 
intestate,  or  ward  unless  called  to  tes- 
tify thereto  by  the  opposite  party," 
private  books  and  memoranda  made 
by  the  complainant  are  not  con4>etent 
and  admissible  as  evidence  to  charge 
the  estate  of  a  decedent.  Nance  v. 
Gallender  (1898)  —  Tenn.  — ,  61  S.  W. 
1025. 

An  account  is  not  admissible  in  aa 
action  against  an  administrator  on  an 
account  against  his  intestate,  undet 
a  statute  providing  that  in  an  action 
on  account  supported  by  affidavits  the 
account  shall  be  taken  as  prima  facie 
evidence  of  its  correctness  unless  the 
defendant  files  a  denial  upon  oath, 
such  account  being  a  transaction  be- 
tween the  plaintiff  and  the  decedent 
Leverett  v.  Wherry  (1890)  4  Tex.  App. 
Civ.  Cas.  (Willson)  284,  16  S.  W.  121 

b.  Where  entries  were  made  hy  deoeaaed 
—  party  or  his  agemX, 

'  The  objection  to  the  admission  of 
books  of  account,  based  on  their  char- 
acter as  transactions  with  the  de- 
ceased, disappears  where  the  entries 
therein  were  made  by  the  deceased  per- 
son himself  (Spears  v.  Spears  (1875) 
27  La.  Ann.  537;  Ward  v.  Leitch 
(1869)  30  Md.  826;  Roberts's  Estate 
(1889)  126  Pa.  102. 17  Atl.  688;  Smith 
V.  Smith  (1916)  106  S.  C  398,  89  S.  E. 
1082),  or  his  agent,  even  though  such 
agent  is  the  party  plaintiff  (Robert- 
son v.  O'Neill  (1912)  67  Wash-  121, 
120  Pac.  884),  as  in  such  case  they  are 
admissible  as  declarations  against  in- 
terest. 

An  entry  in  an  account  book  is  prop- 
erly admitted  in  evidence  in  support 
of  a  claim  against  the  estate  of  a  de- 
cedent where  it  appears  that  it  had 
been  exhibited  to  the  decedent  and  ap- 
proved by  him.  Britian  v.  Fender 
(1906)  116  Mo.  App.  93,  92  S.  W.  179. 

A  book  kept  by  the  deceased  him- 
self and  containing  charges  against 
him  is  competent  evidence  against  his 
estate.  Smith  v.  Smith  (19*16)  106 
fS.  C  893,  89  S.  E.  1032. 

In  an  action  upon  account  for  mon- 
ey advanced  and  services  rendowd  to 
the  deceased  in  his  lifetime,  entries 
made  in  the  books  of  the  deceased  by 
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(1892)  80  Fla.  419,  I^So.  19;  Chapin 


the  plaintiiF,  in  hia  capacity  of  book- 
keeper, are  admissible  in  his  favor 
where  the  book  appears  to  have  been 
kept  in  the  usual  course  of  business, 
aince  in  such  case  the  plaintiff  made 
the  entries  not  for  himself,  but  for 
hia  principal  and  as  his  agrent,  and  the 
books  were  the  books  of  the  principal 
and  admissible  as  evidence  against 
him.  Robertson  v.  O'Neill  (Wash.) 
supra. 

Testimony  given  by  plaintiff  that 
entries  were  made  in  a  memorandum 
book  by  a  third  person  at  the  direction 
of  the  defendant's  decedent,  to  whom 
the  third  person  read  them  aloud,  is 
objectionable  as  relating  to  a  personal 
transaction  or  communication  between 
the  wititess  and  the  deceased  person. 
Herrington  v.  Winn  (1891)  60  Hun, 
286.  14  N.  Y.  Supp.  612. 

//.  Ovmpetency   of   interested  party   to 
prove  boolea  of  account. 

a.  In  general. 

Owing  in  part  to  differences  in  the 
wording  of  statutes  declaring  interest- 
ed parties  incompetent  to  testify  in  an 
action  involving  transactions  with  a 
person  since  deceased  or  insane,  and 
in  part  to  a  difference  of  opinion  as' 
to  whether  such  testimony  relates  to 
a  transaction  with  the  deceased  or  in- 
sane person,  the  decisions  on  the 
question  whether  an  interested  party 
is  a  competent  witness  to  lay  the  found- 
ation for  the  introduction  into  evi- 
dence of  his  books  of  account  exhibit 
a  variety  of  conclusions. 

That  he  is  not  disqualified  as  a 
witness  is  held,  on  various  grounds 
presently  to  be  discussed,  in 

Alidiama.— Warten  v.  Black  (1916) 
196  Ala.  93,  70  So.  758  (obiter) ;  (but 
compare  Dismukes  v.  Tolson  (1880)  67 
Ala.  386). 

California.— Roche  v.  Ware  (1886) 
71  Cal.  375,  60  Am.  Rep.  539,  12  Pac. 
284;  Cowdery  v.  McChesney  (1899) 
124  Cal.  363,  57  Pac,  221;  City  Sav. 
Bank  v.  Enos  (1901)  135  Cal.  167,  67 
Pac.  52;  Stuart  v.  Lord  (1903)  138 
Cal.  672,  72  Pac.  142;  Colbum  v.  Par- 
rett  (1915)  27  Cal.  App.  541,  150  Pac. 
786  (except  as  to  correctness) . 

FlMida.— Robinson  v.  Dibble  (1880) 
17    Fla.    457;    Lewis    v.    Meginniss 


V.  Mitchell  (1902)  44  Fla.  i25.  32  So. 
875. 
Georgia.  —  Strickland  '  v.     Wynn 

(1873)  51  Ga.  600. 

Illinois.— Ailing  v.  Brazee  (1887)  27 
111.  App.  596;  McGlasson  v.  Housel 
(1906)  127  IlL  App.  860;  Miller  v. 
Pratz  (1913)  179  111.  App.  204;  Nich- 
ols V.  Cunningham  (1913)  181  111.  App. 
190;  Carney  v.  Baker  (1916)  202  111. 
App.  896. 

I«wa. — Cummins  v.  Hull  (1872)  86 
Iowa,  253;  Dysart  v.  Furrow  (1894) 
90  Iowa,  69,  67  N.  W.  644. 

Kansas. — ^Anthony  v.  Stinson  (1867) 
4  Kan.  211. 

Maine.— Silver  v.  Worcester  (1881) 
72  Me.  322. 

Massachusetts.  —  Dexter  v.  Booth 
(1861)  2  Allen,  559. 

Mississippi. — Bookout  v.  Shannon 
(1882)  59  Miss.  378. 

New  Hampshire. — Snell  v.  Parsons 
(1880)  59  N.  H.  521. 

New  York.  —  Bellows  v.  Bender 
(1914)  87  Misc.  187,  149  N.  Y.  Supp. 
548  (though  not  as  to  correctness) ; 
(see  also  Knight  v.  Cunnington  (1875) 
6  Hun,  105;  Davis  v.  Seaman  (1892)  64 
Hun,  572,  19  N.  Y.  Supp.  260). 

North  Carolina. — Leggett  v.  Glover 

(1874)  71  N.  C.  211. 

Rhode  Island. — Cargill  v.  Atwood 
(1898)  18  R.  I.  803,  27  Atl.  214. 

South  Carolina. — Jeffords  v.  MuI/- 
DBOW  (reported  herewith)  ante,  755. 

Pennsylvania. — ^Keener  v.  Zartman 
(1891)  144  Pa.  179,  22  Atl.  689; 
White's  Estate  (1875)  11  Phila.  100. 

Washington. — Ah    How    v.    Purth 

(1896)  13  Wash.  650,  43  Pac.  689. 
Wisconsin. — Sucke    v.    Hutchinson 

(1897)  97  Wis.  373,  72  N.  W.  880. 
The  contrary  view  is  held  in 
Alabama.  —  Dismukes    v.    Tolson 

(1880)  67  Ala.  386  (but  see  Warten  v. 
Black  (1915)  195  Ala.  93,  70  So.  758). 

Arkansas.— Miller  v.  Jones  (1877) 
82  Ark.  837  (as  to  correctness). 

Nebraska.— Martin  v.  Scott  (1881) 
12  Neb.  42,  10  N.  W.  532. 

Ncvada.^-Schwartz  v.  Stock  (1901) 
26  Nov.  128,  66  Pac.  361  (explaining 
Jones  v.  Ganunans  (1876)  11  Nev. 
249). 
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Texas.— Watson  v.  Dodson  (1912) 
—  Tex.  Civ.  App.  — ,  143  S.  W.  329. 

In  some  cases  the  view  has  been 
taken  that  while  a  party  may  identify 
his  book  of  account  and  testify  that 
the  entries  therein  were  contempora- 
neous with  the  transaction  to  which 
they  relate,  he  may  not  testify  to  their 
correctness  (see  Miller  v.  Jones 
(Ark.)  supra;  Stuart  v.  Lord  (1903) 
138  Cal.  672,  72  Pac.  142;  Colbum  v. 
Parrett  (1915)  27  Cal.  App.  541,  150 
Pac.  786;  Knight  v.  Cunnington 
(1875)  6  Hun  (N.  Y.)  105;  Davis  v. 
Seaman  (1892)  64  Hun,  572,  19  N.  Y. 
Supp.  260;  Bellows  v.  Bender  (1914) 
87  Misc.  187,  149  N.  Y.  Supp.  548). 
But  in  other  cases  he  has  been  held, 
without  qualification,  competent  to 
testify,  to  prove  his  book  entries.  And 
in  Dysart  v.  Furrow  (1894)  90  Iowa, 
59,  57  N.  W.  644,  it  is  expressly  held 
that  his  testimony  that  the  entries  in 
his  book  of  account  are  correct  does 
not  relate  to  a  personal  transaction  or 
communication  between  himself  and 
the  deceased. 

As  above  noted,  there  is  a  difference 
of  opinion  as  to  whether  the  testimony 
of  a  party  laying  the  foundation  for 
the  introduction  into  evidence  of  his 
books  of  account  relates  to  a  "transac- 
tion or  communication"  with  the  dece- 
dent, or  simply  to  his  own  act.  As 
holding  that  it  does  not  involve  a 
transaction  or  communication  with  the 
decedent,  see  Robinson  v.  Dibble 
(1880)  17  Fla.  457;  Lewis  v.  Megin- 
niss  (1892)  30  Fla.  419,  12  So.  19; 
Dysart  v.  Furrow  (1894)  90  Iowa,  59, 
51  N.  W.  644;  Bookout  v.  Shannon 
(1882)  59  Miss.  378;  JEFFORDS  v.  MUL- 
DROW  (reported  herewith)  ante,  765; 
Ah  How  V.  Furth  (1896)  13  Wash,  550, 
43  Pac.  639.  Contra,  Dismukes  v.  Tol- 
son  (1880)  67  Ala.  386;  Watson  v. 
Dodson  (1912)  —  Tex.  Civ.  App.  — , 
143  S.  W.  329;  and  compare  Miller  v. 
Jones  (1877)  32  Ark.  387;  Stuart  v. 
Lord  (1903)  138  Cal.  672,  72  Pac.  142; 
Colbum  V.  Parrett  (1915)  27  Cal.  App. 
541,  150  Pac.  786;  Knight  v.  Cunning- 
ton  (1875)  6  Hun  (N.  Y.)  105;  Davis 
V.  Seaman  (1892)  64  Hun,  572,  19  N. 
Y.  Supp.  260;  Bellows  v.  Bender 
(1914)  87  Miac.  187,  149  N.  Y.  Supp. 
548. 


The  ground  upon  which  the  party  is 
ordinarily  held  competent  to  testify  is, 
however,  not  that  the  testimony  is  not 
of  the  description  prohibited  by  the 
statute,  but  that  such  statutes  do  not 
apply  to  cases  where  the  interested 
party  was  competent  at  common  law 
to  testify.    See 

California. — Stuart  v.  Lord  (1903) 
138  Cal.  672,  72  Pac.  142. 

Florida.— Chapin  v.  Mitchell  (1902) 
44  Fla.  225,  32  So.  876. 

Georgia.  —  Strickland     v.     Wynn 

(1873)  51  Ga.  600. 

Illinois. — Ailing  v.  Brazee  (1887) 
27  111.  App.  595. 

Iowa.— Cummins  v.  Hull  (1872)  35 
Iowa,  253. 

Massachusetts. — Dexter  v.  Booth 
(1861)  2  Allen,  669. 

New  Hampshire. — Snell  v.  Parsons 
(1880)  58  N.  H.  621. 

North  Carolina. — Leggett  v.  Glover 

(1874)  71  N.  C.  211. 

Rhode  Island. — Cargill  v.  Atwood 
(1893)  18  R.  1. 303, 27  Atl.  214. 

Where  the  fact  to  be  proved  by  the 
books  of  account  or  memoranda  is  not 
a  personal  transaction  with  the  dece- 
dent, the  other  party  is,  of  course,  a 
competent  witness  to  attest  their  cor- 
rectness. See  Warten  v.  Black  (1915) 
195  Ala.  93,  70  So.  758. 

The  plaintiff  in  an .  action  against 
a  decedent's  estate  may  properly  be 
allowed  to  testify  that  he  made  out 
the  account  sued  on  and  sent  it  by 
another  to  be  presented  to  defendant's 
testator,  and  that  the  account  sent 
contained  the  items  and  amounts,  such 
testimony  not  relating  to  a  transaction 
or  communication  with  the  decedent. 
Trimmier  v.  Thompson  (1893)  41  S.  C 
125,  19  S.  E.  291. 

The  plaintiff  may  not  make  explan- 
atory statements  concerning  his  meth- 
od of  bookkeeping.  Smith  v.  Scott 
(1909)  51  Wash.  330,  98  Pac.  763. 

For  more  particular  information  as 
to  the  character  of  the  statute  in 
volved  in  each  case,  and  of  the 
evidence  admitted  or  excluded  there- 
under, the  reader  is  referred  to  the 
subjoined  presentation  of 
The  CMea  in  detail. 

In  Dismukes  v.  Tolson  (1880)  67 
Ala.  886,  it  was  held  that,  as  the  prin- 
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ciple  of  the  statute  prohibiting  a  party 
from  testifying  as  to  any  transaction 
with  or  statement  by  any  deceased 
person  whose  estate  is  interested  in 
the  result  of  the  suit  is  applicable  to 
all  cases  involving  a  direct,  immediate 
conflict  of  interest  between  the  pro- 
posed witness  and  the  estate  of  the 
decedent  where  the  purpose  or  effect 
of  such  evidence  is  to  diminish  the 
rights  of  the  decedent  or  of  those 
claiming  in  succession  under  him,  a 
party  is  not  a  competent  witness  to 
prove  book  entries  made  by  him  which 
had  reference  to  a  transaction  with 
the  deceased  during  his  lifetime.  The 
court  said:  "These  entries  were  a 
mere  written  declaration  of  the  fact 
that  the  defendants  had  paid  for  the 
com  which  they  purchased  from  the 
deceased  in  his  lifetime;  They  were 
contemporaneous  with  the  principal 
fact  of  payment,  and  are  regarded  in 
the  eye  of  the  law  as  verbal  acts,  be- 
ing part  and  parcel  of  the  res  gestse. 
1  Greenl.  Ev.  §  120.  They  clearly  con- 
stituted a  part  of  the  transaction  with 
the  deceased,  and  come  within  the 
statutory  prohibition.  To  allow  a  de- 
fendant to  prove  such  entries  by  his 
own  oath  against  the  estate  of  a  de- 
cedent would  be  to  permit  him  to  ac- 
complish indirectly  what  he  is  prohib- 
ited from  doing  directly  by  the  express 
mandate  of  the  statute." 

But  in  Warten  v.  Black  (1915)  195 
Ala.  93,  70  So.  758,  the  court  expresses 
its  disapproval  of  Dismukes  v.  Tolson 
(Ala.)  supra,  saying:  "It  would  be 
a  matter  of  curious  reflection  to  find 
that  our  statute,  which  was  intended 
to  enlarge  the  competency  of  parties 
as  witnesses  in  consonance  with  mod- 
em theories  of  evidence,  had  in  a  very 
important  particular  tiie  effect  of  im- 
posing a  disqualification  where  none 
existed  at  the  common  law." 

In  Miller  v.  Jones  (1877)  32  Ark. 
337.  it  was  held  that  the  incompetency 
of  a  party  to  testify  as  to  transactions 
between  himself  and  the  defendant's 
intestate  precluded  him  from  proving 
by  his  own  testimony  the  correctness 
of  the  account  exhibited  with  his  com- 
plaint, where  such  account  stated  or 
was  founded  on  a  transaction  between 
himself  and  the  defendant's  intestate. 


In  certain  California  cases,  it  has 
been  stated  in  general  terms  that  a 
party  may  himself  lay  the  foundation 
for  the  introduction  in  evidence  of  his 
books  of  account  in  an  action  against 
the  estate  of  a  deceased  person  (Roche 
V.  Ware  (1886)  71  Cal.  375,  60  Am. 
Dec.  539,  12  Pac.  284;  Cowdery  v.  Mc- 
Chesney  (1899)  124  Cal.  363,  57  Pac. 
221;  City  Sav.  Bank  v.  Enos  (1901) 
135  Cal.  167, 67  Pac.  52)  ;  but  in  Stuart 
v.  Lord  (1903)  138  CaL  672,  72  Pac. 
142,  it  was  remarked  that  it  may  be 
going  too  far  to  say  that  a  party  may 
testify  as  to  the  correctness  of  books 
kept  by  him,  and  that  his  testimony, 
should  be  limited  to  the  fact  that  he 
kept  books  of  original  entries  made  at 
the  time  of  the  transaction,  and  to  the 
identity  of  the  books  produced.  And 
this  is  expressly  held  in  Colburn  v. 
Parrett  (1915)  27  Cal.  App.  541,  150 
Pac.  786,  in  which  the  court,  after 
pointing  out  that  in  Roche  v.  Ware 
(Cal.)  supra,  the  plaintiff  did  not  tes- 
tify or  offer  to  testify,  and  the  ques- 
tion concerning  his  right  to  be  a 
witness  for  the  purpose  of  making  the 
preliminary  proof  of  correctness  of 
his  books  of  account  arose  as  an  in- 
cident to  a  discussion  of  the  sufiiciency 
of  the  evidence  that  had  been  pro- 
duced to  sustain  the  plaintiff's  case, 
and  noting  the  criticism  made  in  Stu- 
art V.  Lord  (Cal.)  supra,  said :  "The 
purpose  of  the  rjile  stated  in  §  1880  of 
the  Code  of  Civil  Procedure  is  to  pre- 
vent a  plaintiff  in  an  action  to  recover 
upon  a  claim  against  the  estate  of  a 
deceased  person,  from  giving  tes- 
timony which  would  in  itself  tend  to 
establish  plaintiff's  claim  or  demand. 
We  cannot  escape  the  conclusion  that 
this  purpose  would  be  disregarded  and 
the  rule  of  the  statute  would  be  violat- 
ed if  the  plaintiff  were  permitted  to 
testify  (and  in  this  instance  to  give 
the  only  testimony)  to  the  effect 
that  the  entries  made  by  him  at  or 
about  the  time  of  the  transactions  to 
which  they  related  were  true  and  cor- 
rect. This  is,  in  substance,  the  same 
as  to  allow  him  to  testify  that  he  ren- 
dered to  the  decedent  the  services  men- 
tioned, and  that  they  were  of  the  value 
stated  in  the  account." 

In  Stuart  v.  Lord   (Cal.)  supra,  it 
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is  said,  with  reference  to  the  rule  per- 
mitting a  plaintiff  in  a  suit  on  a  claim 
against  a  decedent's  estate  to  give  the 
preliminary  evidence  necessary  to  the 
admission  of  his  books  of  account, 
that  while  this  is  apparently  an  en- 
croachment on  the  statutory  rule  de- 
claring a  party  incompetent  to  testify 
as  to  transactions  with  persons  since 
deceased  in  actions  by  or  against  one 
claiming  through  such  deceased  per- 
son, it  is  explained  by  reference  to  the 
fact  that  even  under  the  common-law 
rule  by  which  any  party  interested 
was  incompetent  as  a  witness,  a  party 
"was  allowed  to  testify  to  matters  not 
embraced  in  the  issues  but  incidental- 
ly arising  during  the  course  of  the 
trial,  and  which  were  in  the  nature  of 
preliminary  proof  to  lay  the  founda- 
tion for  other  evidence  and  addressed 
solely  to  the  court,  such,  for  instance, 
as  proof  of  the  loss  or  destruction  of 
a  document  to  admit  secondary  evi- 
dence of  its  contents,  or  the  death  of 
a  subscribing  witness  to  admit  proof 
of  his  handwriting,  and  that  the  Code 
provision  was  not  intended  to  be  more 
rigid  with  respect  to  testimony  of  a 
plaintitT  in  a  suit  against  the  estate  of 
a  deceased  person  than  was  the  com- 
mon law  with  respect  to  parties  in 
general. 

A  person  offering  his  books  of  ac- 
count in  evidence  is  not  precluded  by 
the  statute  from  makifkg  oatii  that  the 
books  so  offered  are  books  of  original 
entry  of  the  contemporaneous  transac- 
tions therein  set  down  of  the  party  so 
offering  them,  as  this  does  not  involve 
testifying  to  a  transaction  or  commu- 
nication with  the  deceased.  Lewis  t. 
Meginniss  (1892)  30  Fla.  419,  12  So. 
19;  Robinson  v.  Dibble  (1880)  17  Fla. 
457. 

In  Chapin  v.  Mitchell  (1902)  44  Fla. 
226,  32  So.  875,  it  was  held  that  a 
statute  providing  that  no  person  shall 
be  excluded  from  testifying  as  a  wit- 
ness by  reason  of  his  interest  in  the 
event  of  the  action  or  because  he  is 
a  party  thereto,  provided,  however, 
that  no  party  or  person  interested 
shall  be  examined  as  a  witness  in  re- 
gard to  any  transaction  or  communica- 
tion between  such  witness  and  a 
person  at  the  time  of  such  examination 


deceased,  insane,  or  lunatic,  against 
the  executor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  etc.,  of  such 
deceased  person,  or  the  assignee  or 
committee  of  such  insane  person  or 
lunatic,  unless  the  adverse  party  shall 
testify  thereto  on  his  own  behalf,  be- 
ing intended  to  enlarge  and  not  re- 
strict the  competency  of  witnesses, 
does  not  prohibit  a  party  from  making 
his  suppletory  oath  as  to  his  books 
of  account  which,  by  a  prior  statute, 
have  been  declared  to  be  admissible 
upon  such  oath. 

A  party  may,  notwithstanding  the 
statute,  testify  that  a  book  which  he 
proposes  to  offer  in  evidence  is  his 
original  book  of  entry,  it  not  being  the 
intention  of  such  statute  to  restrict 
the  admission  of  evidence,  but  to  en- 
large the  rule  for  its  admission. 
Strickland  v.  Wynn  (1873)  51  Ga.  600. 

Section  8  of  the  Illinois  Evidence 
Act  which  provides  that  where,  in  any 
civil  action,  the  claim  or  defense  is 
founded  on  a  book  account,  any  party 
may  give  the  testimony  necessary  to 
admit  the  books,  is  not  qualified  by  §  2 
of  that  act,  which  provides  that  no 
party  to  a  civil  action  shall  be  al- 
lowed to  testify  therein  in  his  own  be- 
half "by  virtue  of  the  preceding 
section" — which  provides  that  no  per- 
son shall  be  disqualified  as  a  witness 
in  any  civil  suit,  except  as  thereinaft- 
er stated,  by  reason  of  his  interest  in 
the  event  thereof,  when  the  adverse 
party  sues  or  defends  as  executor, 
etc.;  and  a  party  plaintiff  in  a  suit 
where  the  defendant  defends  as  the 
representative  of  a  deceased  person 
may,  therefore,  testify  in  identification 
of  his  account  book  that  the  same  is  a 
book  of  original  entries,  and  that  the 
entries  therein  were  made  by  himself 
in  the  regular  course  of  business,  and 
are  true  and  -just.  Ailing  v.  Brazee 
(1887)  27  III.  App.  595;  McGIasson 
V.  Housel  (1906)  127  Dl.  App.  860; 
Miller  v.  Pratz  (1913)  179  IlL  App. 
204;  Nichols  v.  Cunningham  (1913) 
181  IlL  App.  190;  Carney  v.  Baker 
(1916)  202  IlL  App.  896. 

In  Cummins  v.  Hull  (1872)  85  Iowa, 
263,  it  is  said  that  the  statute  which 
excludes  parties  who  are  rendered 
generally    competent    to    testify,    in 
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cases  where  the  adverse  party  is  an 
executor  or  administrator,  was  not  in- 
tended as  a  restriction  upon  the  rules 
of  evidence  with  respect  to  the  com- 
petency of  witnesses  as  th^  existed 
prior  to  the  enactment  of  such  stat- 
ute. 

In  Dysart  v.  Furrow  (1894)  90 1«wa, 
59,  67  N.  W.  644.  it  was  held  that  an 
examination  as  to  the  facts  required 
to  be  shown  preliminary  to  the  intro- 
duction of  a  book  of  account, — ^name- 
ly, that  the  book  is  one  of  original 
entries,  that  the  charges  therein  were 
made  at  or  about  the  time  of  the  trans- 
action, and  that  the  entries  therein  are 
correct, — is  not  an  examination  in  re- 
gard to  personal  transactions  or  com- 
munications between  the  witness  and 
the  deceased  within  the  meaning  of 
the  statute  declaring  that  "no  party 
to  any  action  or  proceeding  .  .  . 
shall  be  examined  as  a  witness  in  re- 
gard to  any  personal  transaction  or 
communication  between  such  witness 
and  a  person  at  the  commencranent  of 
such  examination  deceased,  insane,  or 
lunatic." 

In  Anthony  v.  Stinson  (1867)  4  Kan. 
211,  it  was  held  that  a  party  seeking  to 
establish  a  set-off  against  a  claim  as- 
serted by  the  administratrix  of  a  de- 
cedent was  a  competent  witness  to 
prove  that  a  book  of  accounts  offered 
in  evidence  was  his  book  of  original 
entries. 

In  Dexter  v.  Booth  (1861)  2  Allen 
(Mass.)  669,  it  was  held  that  the  stat- 
ute excluding  testimony  of  a  party 
where  the  other  party  ia  dead  does 
not  disable  a  party  from  giving  his 
testimony  suppletory  to  his  books  of 
account  in  any  case  where  he  could 
have  done  so  before,  and  to  the  same 
extent. 

The  disqualification  of  a  party  to 
testify  in  an  action  against  a  dece- 
dent's estate  will  not  preclude  him 
from  testifying  that  his  books  of  ac- 
count are  books  of  original  entry,  con- 
taining entries  contemporaneous  with 
the  transactions  under  investigation. 
Bookout  V.  Shannon  (1882;)  69  Miss. 
878. 

Section  329  of  the  Nebraska  Code 
of  Civil  Procedure,  which  provides 
that  "no  person  having  a  direct  in- 


terest in  the  result  of  any  civil  cause 
or  proceeding  shall  be  a  competent 
witness  therein  when  the  adverse  par- 
ty is  an  executor,  administrator,  or 
legal  representative  of  a  deceased  per- 
son, unless,"  etc.,  operates  to  exclude 
the  plaintiff  as  a  witness  in  his  own 
behalf,  even  for  the  purpose  of  prov- 
ing his  account  book.  Martin  v.  Scott 
(1881)  12  Neb.  42,  10  N.  W.  582. 

In  Schwartz  v.  Stock  (1901)  26  Nev. 
128,  65  Pac.  861,  it  was  held  that  under 
the  Nevada  statute  (§  379  of  the  Prac- 
tice Act)  which  provides :  "No  person 
shall  be  allowed  to  testify  under  the 
provisions  of  §§  876  and  377  when  the 
other  party  to  the  transaction  is  dead 
or  when  the  opposite  party  to  the  ac- 
tion or  the  person  for  whose  imme- 
diate benefit  the  action  or  proceeding 
is  prosecuted  or  defended  is  the  rep- 
resentative of  a  deceased  person,  when 
the  facts  to  be  proven  transpired  be- 
fore the  death  of  such  deceased  per- 
son," one  claiming  property  as  the 
surviving  member  of  a  firm  as  against 
the  executrix  of  his  alleged  partner 
was  not  a  competent  witness  for  the 
purpose  of  authenticating  his  books 
and  testifying  to  the  correctness  of 
the  transactions  therein  contfkined. 
The  court  said  with  regard  to  the  case 
of  Jones  V.  Gammans  (1876)  11  Nev. 
249,  cited  by  counsel  as  holding  to  the 
contrary,  that  the  objection  to  the 
competency  of  the  witness  therein 
taken  was  expressly  waived  upon  ap- 
peal, and  the  question,  therefore,  not 
involved  in  the  decision  of  the  case. 

To  permit  a  party  to  testify  to  his 
books  of  original  entry  after  the  death 
of  the  party  charged  is  not  objection- 
able as  permitting  him  to  testify  to 
matters  which  had  occurred  between 
himself  and  the  deceased,  in  the  life- 
time of  the  deceased.    Ibid. 

The  exception  made  in  the  statute 
providing  that  a  party  may  testify  in 
any  civil  cause  except  when  the  ad- 
verse party  is  an  executor  or  admin- 
istrator or  insane  person,  unless,  etc., 
does  not  create  an  exception  to  the 
right  which  the  party  had  at  common 
law  to  give  in  evidence  his  books  of 
account,  supported  by  his  oath.  Sneli 
V.  Parsons  (1880)  59  N.  H.  521. 

In  Knight  v.  Cunnington  (1876)  6 
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Hun  (N.  Y.)  105,  it  was  said  that  the 
plaintiff's  right  to  prove  the  correct- 
ness of  his  books  himself  or  to  make 
any  statement  with  regard  to  them 
against  a  deceased  person  is  extreme- 
ly doubtful,  but  that  it  was  unneces- 
sary to  examine  the  question  because 
the  testimony  was  not  objected  to  nor 
the  question  presented  upon  proper 
exceptions. 

The  testimony  of  the  plaintiff  in 
proof  of  the  correctness  of.  his  books 
is  incompetent  under  §  829  of  the  Code 
of  Civil  Procedure,  which  prohibits  a 
party  or  one  interested  in  the  outcome 
of  an  action  by  or  against  the  rep- 
resentatives of  a  deceased  person  to 
testify  "concerning  a  personal  trans- 
action or  communication"  between  the 
witness  and  such  deceased  person. 
Davis  V.  Seaman  (1892)  64  Hun,  672, 
19  N.  Y.  Supp.  260. 

The  prohibition  of  §  829  of  the  New 
York  Code  of  Civil  Procedure,  which 
provides  that  a  party  or  person  in- 
terested in  the  event  of  the  suit,  or  a 
person  from,  through,  or  under  whom 
he  derives  his  interest,  shall  not  be 
examined  as  a  witness  against  the  ex- 
ecutor, administrator,  or  a  survivor 
of  a  deceased  person,  or  the  committee 
of  a  lunatic  or  a  person  deriving  his 
title  or  interest  from,  through,  or  un- 
der a  deceased  person  or  lunatic,  con- 
cerning a  personal  transaction  or 
communication  between  the  witness 
and  the  deceased  person  or  lunatic,  ex- 
cept, etc.,  does  not  exclude  a  party 
from  testifying,  to  identify  his  books 
of  account,  that  he  kept  no  clerk  and 
that  his  custom  was  to  make  entries 
therein  in  the  usual  course  of  business 
with  regularity,  though  he  may  not 
testify  that  his  account  with  the  de- 
cedent in  his  book  was  a  true  tran- 
script of  the  transaction  between  him 
and  the  decedent.  Bellows  v.  Bender 
(1914)  87  Misc.  187,  149  N.  Y.  Supp. 
548. 

The  effect  of  a  statute  declaring 
that  a  party  niay  be  a  witness  in  his 
own  behalf,  though  he  may  not  tes- 
tify as  to  any  matter  between  him  and 
a  person  deceased  where  the  latter's 
administrator  or  executor  is  a  party, 
is  not  to  narrow  the  operation  of  the 
Book-debt  Statute  under  which  a  par- 


ty is  permitted  to  prove  his  account  by 
his  own  oath  up  to  |60.  Leggett  v. 
.  Glover  (1874)  71  N.  0.  211. 

The  court  will  not,  however,  permit 
a  party  seeking  to  establish  a  claim 
against  the  estate  of  a  lunatic,  to  ver- 
ify an  account  so  as  to  make  it  prima 
facie  evidence  under  a  statute  enact- 
ing "that  in  any  action  instituted  in 
any  courts  of  this  state  upon  an  ac- 
count for  goods  sold  and  delivered,  a 
verified  itemized  statement  of  such 
account  shall  be  received  in  evidence, 
and  shall  be  deemed  prima  facie  evi- 
dence of  its  '^correctness."  Nail  v. 
Kelly  (1915)  169  N.  C.  717,  86  S.  E. 
627. 

The  plaintiff  may  testify  to  the  iden- 
tity of  his  books  of  account  notwith- 
standing the  other  party  to  the  cause 
of  action  is  dead,  this  being  a  case  in 
which  he  could  have  been  a  witness 
for  this  purpose  at  common  law,  and 
hence  within  the  exception  of  Pub. 
Stat.  Rhode  Island,  chap.  214,  §  33, 
which  provides  that  whenever  an  ex- 
ecutor or  administrator  is  a  party  to 
the  suit,  the  other  party  shall  not  be 
admitted  to  testify  upon  his  own  offer, 
"otherwise  than  now  by  law  allowed." 
Cargill  V.  Atwood  (1893)  18  R.  L  303, 
27  Atl.  214. 

One  who  is  prohibited  by  law  from 
testifying  in  an  action  brought  by  an 
administrator  as  to  transactions  be- 
tween himself  and  the  decedent  may 
not  testify  that  entries  in  his  book  of 
account  against  the  decedent  were 
made  by  him  at  the  time  of  such  trans- 
actions, and  that  the  book  was  cor- 
rectly kept.  Watson  v.  Dodson  (1912) 
—  Tex.  Civ.  App.  — ,  148  S.  W.  829. 

A  witness,  though  a  party  and  in- 
terested in  the  outcome  of  the  suit, 
is  competent  for  the  purpose  of  prov- 
ing book  entries,  notwithstanding  a 
statute  providing:  "Nor,  where  any 
party  to  a  thing  or  contract  in  action 
is  dead,  or  has  been  adjudged  a  lunatic 
and  his  right  thereto  or  therein  has 
passed,  eitiier  by  his  own  act  or  the  act 
of  the  law,  to  a  party  on  the  record 
who  represents  his  interest  in  the  sub- 
ject in  controversy,  shall  any  surviv- 
ing party  to  such  thing  or  contract,  or 
any  other  person  whose  interest  shall 
be  adverse  to  the  said  right  of  such 
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deceased  or  lunatic  party,  be  a  com- 
petent witness  to  any  matter  occur- 
ring before  the  death  of  said  party." 
Keener  v.  Zartman  (1891)  144  Pa.  179, 
22  Ati.  889. 

A  claimant  against  a  decedent's  es- 
tate, though  incompetent  as  a  witness 
in  his  own  behalf,  may  give  evidence 
in  support  of  his  book  entries. 
White's  Estate  (1875)  11  Phila.  (Pa.) 
100, 

An  account  book  kept  by  the  plain- 
tiff, showing  services  rendered  by  him 
to  defendant's  decedent,  is  not  inad- 
missible as  relating  to  a  "transaction 
had  by  him  with  or  any  statement 
made  to  him  by"  the  decedent,  but 
relates  solely  to  acts  of  the  witness 
alone,  and  is  therefore  comi>etent.  Ah 
How  V.  Forth  (1896)  18  Wash.  660,  43 
Pac,  $39. 

The  testimony  of  the  plaintiff  in  an 
action  on  a  contract  for  sawing  lum- 
ber, made  with  defendant's  agent, 
since  deceased,  that  he  measured  such 
lumber  and  entered  the  amount  so 
saved  in  his  books,  is  admissible,  such 
testimony  not  relating  to  a  transac- 
tion or  communication  with  the  agent 
within  the  meaning  of  the  statute. 
Sucke  V.  Hutchinson  (1897)  97  Wis. 
373,  72  N.  W.  880. 

h.  Under    statutes    expressly    permitting 
party  to  attest  books  of  ticcount. 

In  several  jurisdictions  the  com- 
petency of  the  party  to  attest  his  books 
of  account,  in  cases  where  the  trans- 
action is  the  proper  subject  of  book 
account,  is  expressly  declared  by  stat- 
ute. 

In  Kentucky,  the  admissibility  of 
hooks  of  original  entry  where  the  ad- 
verse party  is  dead  is  expressly  per- 
mitted by  a  statute  (Civ.  Code,  §  606, 
subsec.  7)  which  provides  that  "a  per- 
son may  testify  for  himself  as  to  the 
correctness  of  original  entries  made 
by  him  ...  in  an  account  book 
according  to  the  usual  course  of  busi- 
ness, though  the  person  against  whom 
they  were  made  may  have  died  or  be- 
come of  unsound  mind." 

So,  in  an  action  by  an  administra- 
tor upon  a  note  executed  to  his  in- 
testate, in  which  the  defendant  pleaded 
payment  in  lumber,  entries  made  by 
defendant   in   a   book   in   the   usual 


course  of  business,  and  such  as  the 
business  required  to  be  made,  were 
competent  evidence  for  him,  and  he 
had  the  right  to  testify  that  they  were 
cfA-rect,  although  he  may  not  testify 
that  he  furnished  the  decedent  with 
lumber.  Freeman  v.  Deer  Bros.  (1893) 
14  Ky,  L.  Rep.  813. 

The  statute,  being  but  declaratory 
of  the  common  law,  does  not  apply  to 
entries  which  at  the  common  law  were 
inadmissible,  such  as  entries  of  cash 
paid  to  or  for  the  decedent  Proctor 
V.  Proctor  (1904)  118  Ky.  474,  81  S.  W. 
272;  Clark  v.  Clark  (1906)  122  Ky.  146, 
91  S.  W.  284. 

And  a  final  entry  closing  an  ac- 
count as  "settled  by  note"  is  not  an 
entry  made  "according  to  the  usual 
course  of  business,"  within  the  mean- 
ing of  the  statute.  Estes  v.  Jackson 
(1899)  21  Ky.  L.  Rep.  859,  63  S.  W. 
271. 

In  Callihan  v.  Trimble  (1888)  10 
Ky.  L.  Rep.  36,  it  was  held  that  this 
statute  applies  only  to  the  account 
books  of  merchants,  tradesmen,  and 
others  whose  business  requires  that 
an  account  of  their  transactions 
should  be  kept  in  a  book,  and  not  to 
entries  made  by  persons  of  transac- 
tions which  are  not  connected  with 
their  business;  and  therefore  that,  in 
an  action  by  a  surviving  partner 
against  a  physician  upon  an  account 
for  merchandise,  it  was  not  competent 
for  the  defendant,  in  support  of  his 
plea  of  payment,  to  testify  as  to  the 
correctness  of  entries  of  payments  by 
him  to  the  deceased  partner  which  he 
had  entered  at  the  time  of  the  several 
payments  in  an  account  book  kept  by 
him  for  the  purpose. 

In  Missouri,  the  statute  provides 
that  "in  actions  for  the  recovery  of 
any  sum  or  balance  due  on  account, 
and  when  the  matter  at  issue  and  on 
trial  is  proper  matter  of  book  account, 
the  party  living  may  be  a  witness  in 
his  own  favor,  so  far  as  to  prove  in 
whose  handwriting  his  charges  are, 
and  when  made,  and  no  further." 
Anchor  Mill.  Co.  v.  Walsh  (1891)  108 
Mo.  277,  32  Am.  St.  Rep.  600,  18  S.  W. 
904. 

In  Ohio,  the  statute  expressly  per- 
mits a  plaintiff  in  an  action  to  estab- 
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iish  a  claim  against  a  decedent's  es- 
tate to  testify  that  an  account  book 
produced  by  him  is  his  book  of  orig- 
inal entries,  and  that  the  entries  there- 
in were  made  by  him  at  the  time  they 
purport  to  have  been  made.  Bogart 
V.  Ck>x  (1890)  4  Ohio  C.  C.  289,  2  Ohio 
C.  D.  551. 

In  Vermont,  a  statute  expressly  pro- 
videp  that  in  actions  of  book  account, 
and  where  the  matter  at  issue  and  on 
trial  is  a  proper  matter  of  book  ac- 
count, the  party  living  may  be  a  wit- 
ness in  his  own  favor  so  far  as  to 
prove  In  whose  handwriting  his 
charges  are,  and  when  made.  See 
Thrall  v.  Seward  (1865)  87  Vt.  573; 
Wyman  v.  Wilcox  (1893)  66  Vt.  26,  28 
Atl.  321. 

Such  statute,  however,  does  not  ren- 
der him  a  competent  witness  to  tes- 
tify generally  in  relation  to  the  items 


of  his  account.    Hunter  ▼.  Kiitredge 

(1868)  41  Vt.  369. 

Nor  does  such  statute  make  the  par- 
ty a  competent  witness  to  authenticate 
an  entry  which  is  not  a  proper  subject 
of  book  charge.     Jewett  v.  Winship 

(1869)  42  Vt.  204. 

In  Wyoming,  the  statute  which  pro- 
hibits a  party  from  testifying  where 
the  adverse  party  is  an  executor  or 
administrator  expressly  provides  that 
if  the  claim  or  defense  is  founded  on 
a  book  account  a  party  may  testify 
that  the  book  is  his  account  book,  and 
that  it  is  a  book  of  original  entries, 
that  the  entries  were  made  by  himself, 
a  person  since  deceased,  or  a  disin- 
terested person  nonresident  of  the 
county,  whereupon  the  book  shall  be 
competent  evidence.  See  Hay  v.  Pet- 
erson (1896)  6  Wyo.  419,  84  L.R.A. 
681,  46  Pac  1078.  B.  S.  0. 


PRUDENTIAL  INSURANCE  COMPANY  OF  AMERICA,  Plff.  in  Err., 

V. 

ADA  T.  STEWART. 

United  Statea  Cireytt  Court  of  Appeals,  yinth  Circuit — If ovemher  18,  3018. 
(150  C.  C.  A.  272,  237  Fed.  70.) 

Insurance  —  computati<»i  of  premium  dates — what  governs. 

The  date  of  delivery,  not  that  of  execiition,  controls  in  determining  the 
days  for  pajnnent  of  premiums  under  an  insurance  policy  providing  that 
it  shall  not  take  effect  until  delivery,  and  that  the  premiums  shall  be  paid 
at  that  time  and  thereafter  quarter  annually,  although  it  also  recites  the 
dates  for  premium  payments  computed  from  that  upon  which  the  policy 
was  executed. 

[See  note  on  this  question  beginning  on  page  774.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Di> 

vision  of  the  Western  District  of  Washington  (Cushman,  District  Judge) 

to  review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 

the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Gilbert,  Morrow,  and         Gilbert,  Circuit  Judge,  delivered 

Hunt,  Circuit  Judges. _  the  opinion  of  the  court : 

This  was  an  action  to  recover  on 
a  life  insurance  policy.  The  applica- 
tion  for  insurance  was  made  on  Feb- 
ruary 2,  1915.    The  policy  was  is- 


Mr.  S.  A.  Keenan  for  plaintiff  in 
error. 

Messrs.  S.  Warbnrton  and  Boyle, 
Brockway,  &  Boyle  for  defendant  in 
error. 
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sued  and  bore  date  February  19, 
1915,  but  it  was  not  delivered  until 
April  15,  1915,  and  on  that  date  the 
firat  premium  was  paid.  The  appli- 
cation contained  the  provision: 
"That  said  policy  shall  not  take  ef- 
fect until  the  same  shall  be  issued 
and  delivered  by  the  said  company, 
and  the  first  premium  paid  thereon 
in  fuU." 

The  policy  contained  the  fol- 
lowing: "Premium. — Twelve  and 
70/100  dollars,  payable  on  the  de- 
livery of  this  policy  and  thereafter 
quarter  annually  at  the  home  office 
of  the  company." 

It  contained  a  provision  that,  in 
the  payment  of  any  premium  under 
the  policy  except  the  first,  a  grace  of 
one  month,  without  interest,  would 
be  allowed,  during  which  time  the 
policy  would  remain  in  force.    The 
insured  died  on  July  19,  1915,  and 
within  the  period  of  grace  after  the 
expiration  of  three  months,  if  the 
three  months  are   to  be   reckoned 
from  the  date  of  the  delivery  of  the 
policy  and  the  payment  of  the  first 
premium.    By  the  terms  of  the  con- 
tract as  above  stated,  therefore,  the 
policy  was  still  in  existence  at  the 
time  of  the  death  of  the  insured,  and 
the  plaintiff  was  entitled  to  recover 
unless  the  date  of  the  payment  of  the 
second  premium  was  fixed  at  an 
earlier  date  by  a  certain  other  pro- 
vision of  the  policy.    That  provision 
follows  the  clause  above  quoted,  so 
that  the  whole  provision  is  as  fol- 
lows:    "Twelve  and  70/100  dollars 
payable   on   the    delivery   of   this 
policy  and  thereafter  quarter  an- 
nually at  the  home  office  of  the  com- 
pany,   or,   as   provided   under   the 
heading  'Provisions'  on  the  second 
page  hereof,  in  exchange  for  the 
company's  receipt  on  or  before  the 
19th  day  of  February,  May,  August, 
and  November  in  every  year  during 
the  continuance  of  this  policy." 

It  is  the  contention  of  the  plaintiff 
in  error  that  the  clause  beginning 
with  the  word  "or"  is  controlling; 
that,  although  the  policy  was  not  de- 
livered until  April  15,  1915,  and  did 
not  take  effect  until  that  day,  the 
second  quarterly  payment  of  pre- 


mium became  due  on  the  19th  day  of 
May,  and,  not  having  been  paid,  the 
policy  lapsed  on  June  19th.  In  Mc- 
Master  v.  New  York  L.  Ins.  .Co.  183 
U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct. 
Rep.  10,  the  court  said:  "We  are 
dealing  purely  with  the  question  of 
forfeiture,  and  the  rule  is  that,  if 
policies  of  insurance  contain  incon- 
sistent provisions  or  are  so  framed 
as  to  be  fairly  open  to  construction, 
that  view  should  be  adopted,  if  pos- 
sible, which  will  sustain,  rather  than 
forfeit,  the  contract." 

In  Thompson  v.  Phenix  Ins.  Co. 
136  U.  S.  287,  297, 84  L.  ed.  408,  413, 
10  Sup.  Ct.  Rep.  1023,  the  court 
said :  "If  a  policy  is  so  drawn  as  to 
require  interpretation,  and  to  be 
fairly  susceptible  of  two  diiferent 
constructions,  the  one  will  be  adopt- 
ed that  is  most  favorable  to  the  in- 
sured. This  rule,  recognized  in  all 
the  authorities,  is  a  just  one,  because 
those  instruments  are  drawn  by  the 
company." 

The  contract  of  insurance  in  the 
present  case  contained,  as  we  have 
seen,  two  inconsistent  provisions; 
one,  that  the  policy  took  effect  only 
upon  the  issuance  and  delivery 
thereof,  and  the  premium  was  to  be 
payable  on  such  delivery,  and  there- 
after quarter  annually;  the  other, 
that  the  premiums  were  to  be  paid 
on  the  19th  day  of  February,  May, 
August,  and  November  in  each  year. 
ITie  contract  was  fairly  susceptible 
of  two  different  constructions.  This 
court  would  not  be  justified  in  rul- 
ing that  the  insured  had  not  the 
right  to  assume  that  the  first  pro- 
vision was  controlling.  He  had 
stipulated  in  his  application  that  the 
insurance  was  to  take  effect  from 
the  date  of  the  delivery  of  the  policy, 
and  he  may  have  assumed, — and  it 
is  not  an  unreasonable  assumption, 
— ^that  the  second  provision  in  re- 
gard to  the  date  of  payment,  which 
begins  with  the  word  "or,"  was  in- 
tended to  present  an  alternative,  and 
to  give  him  the  option  to  decide 
whether  he  would  pay  in  accordance 
with  the  terms  of  the  first  provision 
or  those  of  the  second.  The  con- 
struction which  the  plaintiff  in  er- 
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ror  contends  for  would  require  the 
assured  to  ignore  a  plain  provision 
of  the  contract  and  to  pay  a  premi- 
um for  insurance  which  he  never  re- 
ceived. We  think  the  court  below 
committed  no  error  in  ruling  that 
the  policy  was  still  in  force  at  the 
date  of  the  death  of  the  insured. 

Decisions  constru- 
col^pnfattaii  oi  ing  poHcics  of  a 
£rh^"i^^'J-Jlr~   similar   nature   fa- 

vorably  to  the  in- 
sured are  Stinchcombe  v.  New  York 
L.  Ins.  Co.  46  Or.  316,  80  Pac.  213 ; 
Stramback  v.  Fidelity  Mut.  L.  Ins. 
Co.  94  Minn.  281,  102  N.  W.  731; 
Cilek  V.  New  York  L.  Ins.  Co.  97 
Neb.  56,  149  N.  W.  49, 1071 ;  Halsey 
V.  American  Cent.  L.  Ins.  Co.  258 
Mo.  659, 167  S.  W.  951. 

The  plaintiff  in  error  relies  upon 
decisions  such  as  McConnell  v.  Prov- 
ident Sav.  Life  Assur.  Soc.  34  C.  C. 
A.  663,  92  Fed.  769.  But  in  that 
case  the  policy  did  not  take  effect 
upon  delivery,  and,  by  the  express 
terms  of  the  policy,  the  dates  for  the 
payment  of  subsequent  premiums 
were  fixed  with  reference  to  the  date 
of  the  policy,  and  there  was  no  am- 
biguity in  the  terms  of  the  policy. 
The  other  cases  cited  are  similar  to 
the  case  just  noted,  with  the  ex- 
ception of  Mutual  L.  Ins.  Co.  v. 
Stegall,  1  Ga.  App.  611,  58  S.  E.  79. 
In  that  case  the  policy,  dated  August 
30,  1904,  contained  the  provision 
that  annual  premiums  should  be  paid 
in  advance  on  August  30th»  and  on 
that  date  each  year  thereafter.  The 
insured  did  not  accept  the  policy 
until  November  19,  1904.  He  died 
in  October  the  following  year.  In 
that  case,  as  in  this,  it  was  stipulated 
that  the  policy  should  not  become 
effective  until  its  delivery  and  the 
payment  of  the  first  premium,  but 


it  differed  from  the  policy  in  the 
case  at  bar  in  that  it  contained  no 
provision  that  the  succeeding  annual 
premiums  should  be  payable  annual- 
ly thereafter.  The  court  held  that 
the  policy  became  void  for  the  fail- 
ure of  the  insured  to  pay  the  second 
annual  premium  on  August  30, 1905. 
That  conclusion  seems  to  have  b^n 
influenced  by  the  statute  of  the  state 
which  provided  that  a  policy  of  hfe 
insurance  "runs  from  midday  of  the 
date  of  the  policy  and  the  time  must 
be  estimated  accordin^y,  if  the 
policy  is  limited  to  a  specified  num- 
ber of  years."  The  state  statute  and 
the  difference  in  the  terms  of  the 
policies  render  the  decision  inappli- 
cable here. 

It  would  have  been  a  very  easy 
matter  for  the  plaintiff  in  error  to 
prepare  a  policy  which  was  not  am- 
biguous. If  it  intended  not  to  be 
bound  by  the  provision  that  the 
policy  took  effect  on  delivery,  and 
that  the  premiums  were  payable 
quarterly  yearly  thereafter,  it  should 
have  made  known  its  Intention  in 
plain  words.  We  think  the  court 
below  committed  no  error  in  direct- 
ing the  jury  to  return  a  verdict  for 
the-  defendant  in  error. 

The  judgment  is  affirmed. 


KOTE. 

The  date  from  which  life  insurance 
periods  are  to  be  computed  is  consid- 
ered in  the  annotation  following  WOr 
KiNsoN  V.  Commonwealth  Ins.  Co. 
post,  774.  Other  cases  sustaining  the 
view  taken  in  the  reported  case  (Pru- 
dential Ins.  Co.  v.  Stewabt,  ante,  766) , 
that  the  date  of  delivery  of  the  policy 
controls,  are  cited  in  subdivision  III. 
b,  of  that  note. 
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BESSIE  W.  WILKINSON,  Appt, 

V. 

COMMONWEALTH  LIFE  INSURANCE  COMPANTf. 

Kentucky  Court  of  Appeals  — Oetoltw  6,  1017, 
(176  Ky.  838,  197  S.  W.  557.) 

Insurance  —  premium  period  —  date  for  reckoning. 

The  time  for  payment  of  the  recurring  premiums  on  a  life  insurance 
policy  must  be  reckoned  from  the  date  of  the  policy,  and  not  from  the 
time  of  delivery,  although  the  policy  provides  that  it  shall  not  be  in  force 
until  delivery,  and,  be<^use  of  illness  of  the  soliciting  agent,  it  is  not 
delivered  until  several  days  after  its  date,  and  the  policy  cannot  be  re^ 
formed  to  make  the  premium  period  date  from  delivery. 

ISee  note  on  this  question  beginning  on  page  774.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Nelson 
County  dismissing  an  action  brought  to  reform  a  life  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Frank  E.  Dangherty,  E.  N. 
Fulton,  and  John  A.  Fnlton  for  appel- 
lant. 

Messrs.  Kelley  &  Kelley,  R.  C 
■Cherry,  and  Burnett,  Batson,  &  Cary, 
for  appellee: 

The  insured  having  agreed  to  and 
accepted  a  date  for  annual  premium 
payment^  the  beneficiary  is  bound 
thereby. 

Meridian  L.  Ins.  Co.  v.  Milam,  172 
Ky.  75,  L.R.A.1917B,  108,  188  S.  W. 
879 ;  Sydnor  v.  Metropolitan  L.  Ins.  Co. 
26  Pa.  Super.  Ct.  521;  Tibbits  v.  Mu- 
tiial  Ben.  L.  Ins.  Co.  159  Ind.  671,  65 
N.  E.  1033;  Thomas  v.  Prudential  Ins. 
Co.  158  Ind.  461,  63  N.  E.  795;  Jewett 
T.  Northwestern  Nat  L.  Ins.  Co.  149 
Mich.  79,  112  N.  W.  734;  Methvin  v. 
Fidelity  Mut.  Life  Asso.  129  Cal.  251, 
61  Pac.  1112;  McConnell  v.  Provident 
Sav.  Life  Assur.  Soc.  34  C.  C.  A.  663, 
92  Fed.  769;  Bryan  v.  National  L.  Ins. 
Asso.  21  R.  I.  149.  42  Atl.  513;  Wilkie 
V.  New  York  Mut.  L.  Ins.  Co.  146  N.  C. 
520,  60  S.  E,  427;  Mutual  L.  Ins.  Co.  v. 
Stegall,  1  Ga.  App.  611,  58  S.  E.  79; 
Tigg  V.  Register  Life  &  Annuity  Ins. 
Co.  152  Iowa,  720,  133  N.  W.  322; 
Forch  V.  Western  Life  Indemnity  Co. 
157  111.  App.  244;  Rose  v.  Mutual  L. 
Ins.  Co.  240  111.  45,  88  N.  E.  204;  Arm- 
strong V.  Provident  Sav.  Life  Assur. 
Soc.  2  Ont.  L.  Rep.  771 ;  Klein  v.  New 
York  L.  Ins.  Co.  104  U.  S.  88,  26  L. 
ed.  662;  Howell  v.  Knickerbocker  L. 
Ins.  Co.  44  N.  Y.  276,  4  Am.  Rep.  675; 
6  A.L.B.— 49. 


Tait  v.  New  York  L.  Ins.  Co.  1  Flipp. 
288,  Fed.  Cas.  No.  13,726, 

Clay,  C,  filed  the  following  opin- 
ion: 

On  September  30,  1914,  the  Com- 
monwealth Life  Insurance  Com- 
pany issued  to  Joseph  M.  Wilkinson 
a  policy  insuring  his  Hfe  in  favor 
of  his  wife,  Bessie  W.  Wilkinson, 
in  the  sum  of  $5,000.  Her  husband 
died  on  December  10,  1915,  and  she 
brought  this  suit  against  the  com- 
pany to  reform  the  policy,  on  the 
ground  of  mutual  mistake  of  the 
parties  or  fraud  on  the  part  of 
the  company,  and  to  recover  on 
the  policy  when  thus  reformed. 
On  final  hearing  the  action  was  dis- 
missed, and  she  appeals. 

The  facts  are  as  follows:  The 
written  application  for  the  policy 
was  dated  September  15,  1914.  The 
insured  was  examined  September 
19,  1914,  but  the  report  thereof 
was  not  forwarded  to  the  company 
until  several  days  later.  The  ap- 
plication was  accepted,  and  the 
policy  issued  and  dated  on  Septem- 
ber 30,  1914.  The  policy  was  then 
sent  to  the  soliciting  agent  at  New 
Hope,  in  Nelson  county,  for  the  pur- 
pose of  delivery  to  the  insured, 
who  lived  at  Bloomfleld,  in  the  same 
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county.  Before  the  policy  reached 
the  soliciting  agent,  he  was  ad- 
judged of  unsound  mind  and  sent 
to  the  state  hospital,  and  in  a  short 
time  the  policy  was  returned  by  the 
Postoffice  Department  to  the  home 
office  of  the  company  at  Louisville. ' 
The  policy  was  then  sent,  with 
other  policies,  in  care  of  a  special 
agent,  for  delivery.  While  at' 
Bloomfield  on  October  15th  for  the 
purpose  of  delivering  this  policy, 
the  special  agent  met  G.  R.  Elder, 
who  informed  him  that  he  had  as- 
sisted the  soliciting  agent  in  secur- 
ing the  policy,  and  that  the  policy 
should  be  turned  over  to  him  for 
delivery.  The  special  agent  then 
delivered  the  policy  to  Elder,  who 
gave  him  a  check  for  the  premium, 
less  the  agent's  commission,  with 
the  understanding  that  he  would 
see  the  insured  on  Saturday,  October 
17th,  and  if  he  refused  to  accept 
the  policy  the  check  which  Elder 
gave  was  to  be  returned.  On  Satur- 
day, October  17th,  Elder  gave  the 
policy  to  Wilkinson,  who  examined 
it  and  deposited  it  in  a  box  at  the 
Citizens'  Bank,  where  it  remained 
until  his  death.  On  Monday,  Octo- 
ber 25,  1915,  the  insured  was  taken 
ill,  and  was  carried  to  the  Jewish 
Hospital  in  Louisville,  where  an  op- 
eration was  performed  upon  him. 
His  wife  accompanied  him  to  the 
hospital,  but  found  it  necessary  to 
return  to  her  home  on  November 
6,  1915.  On  examining  her  hus- 
band's papers  on  Tuesday,  Novem- 
ber 9th  she  found  the  formal  notice 
from  the  company  of  the  maturity 
of  the  second  premium  on  the  poli- 
cy. She  called  up  the  local  agent, 
G.  R.  Elder,  and  asked  his  advice. 
Elder  agreed  to  meet  her  at  the  hos- 
pital on  November  10th,  where  she 
gave  him  a  letter,  with  a  check  to 
the  insurance  company,  and  re- 
quested him  to  mail  it  for  her, 
which  he  did  on  his  return  to 
Bloomfield  that  night.  The  check 
not  only  included  the  amount  of  the 
premium,  $78.65,  for  the  ensuing 
year,  but  also  the  estimated  inter- 
est during  the  period  of  grace.  On 
November  17,  1914,  the  company 


wrote  the  insured  at  Bloomfield 
that,  in  view  of  the  fact  that  the 
period  of  grace  had  expired,  it 
would  be  necessary  for  him  to  fur-, 
nish  evidence  of  his  good  health,  in 
order  to  authorize  a  reinstatement 
of  the  policy,  and  that  the  check 
would  be  held,  and  not  cashed,  un- 
"til  the  necessary  evidence  was  fur- 
nished. On  November  24,  1915, 
the  company  wrote  that,  not  having 
received  the  necessary  proof  of  the 
insured's  good  health,  it  retumo] 
the  check,  but,  on  furnishing  the 
necessary  proof,  the  check  might 
be  sent  to  the  company,  and  then 
would  be  received  in  settlement  of 
the  premium  for  the  ensuing  year. 
It  further  appears  that  prior  to  Au- 
gust 20,  1916,  notice  that  the  sec- 
ond annual  premium  would  be  due 
on  September  30,  1915,  was  sent 
to  the  insured  at  Bloomfield,  Ken- 
tucky. The  premium  not  then  be- 
ing paid,  a  second  notice  was  sent 
during  the  first  week  in  October, 
1915.  Both  of  these  notices  were 
received  by  the  Insured.  On  Octo- 
ber 26th  the  secretary  of  the  com- 
pany wrote  a  letter  to  the  insured, 
advising  him  that  the  grace  period 
of  thirty  days  allowed  for  the  pay- 
ment of  his  premium  would  expire 
on  October  30th  and  suggesting 
that,  if  inconvenient  to  pay  the  full 
premium,  he  might  send  a  check 
for  $19.67,  and  execute  three  notes 
in  favor  of  the  company  for  $19.66 
each,  which  notes  were  inclosed. 
The  letter  and  notes  are  made  part 
of  the  deposition  of  the  appellant. 
No  response  to  either  of  these  no- 
tices was  made  to  the  company. 

The  application,  which  was  signed 
by  Joseph  M.  Wilkinson,  con- 
tained  the  following  provision:  "I 
also  declare  that  it  is  understood 
on  behalf  of  myself  and  any  bene- 
ficiary under  any  policy  issued  by 
the  said  company  on  my  life  upon 
this  application  that  the  company 
shall  not  be  liable  until  the  applica- 
tion has  been  received,  approved, 
the  policy  issued  thereon  by  the 
company  and  delivered  to  me,  and 
premium  paid  during  my  good 
health." 
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The  application  called  for  a  twen- 
ty-year term  policy,  and  provided 
tliat  the  premium  of  $78.65  should 
be  paid  annually.  The  policy  issued 
pursuant  to  the  application  is  what 
is  commonly  called  a  convertible 
twenty-year  term  policy.  On  the 
face  of  the  policy  is  the  following 
provision:  "This  contract  is  made 
in  consideration  of  the  application 
for  this  policy,  hereby  made  a  part 
thereof,  and  the  payment  of  the 
first  premium  of  $78.66,  and  the 
payment  of  a  like  amount  at  the 
home  ofiSce  of  the  company  on  or 
before  the  30th  day  of  September 
of  each  year  for  the  term  of  twen- 
ty years,  or  until  the  prior  death  of 
the  insured." 

It  is  further  stated  in  the  face 
of  the  policy:  "That  the  benefits 
and  provisions  stated  on  the  second 
page  thereof  form  a  part  of  this 
contract  as  fully  as  if  recited  at 
length  over  the  signature  hereto 
affixed." 

Under  the  head  of  "Benefits  and 
Provisions"  is  the  following:' 
'^ould  this  policy  lapse  by  non- 
payment of  premium,  it  may  be  r^ 
instated  at  any  time  upon  satis- 
factory evidence  of  insurability  and 
the  payment  of  past-due  premium, 
with  5  per  cent  interest  thereon, 
and,  should  the  company  require  it, 
any  other  indebtedness  of  the  in- 
sured to  the  company." 

With  reference  to  "grace"  in  the 
payment  of  premiums,  we  find  the 
following:  "In  case  of  default  in 
the  payment  of  any  premium  when 
due,  this  policy  will  be  continued 
in  force  for  the  fall  amount  for  one 
month,  subject  to  a  charge  for  in- 
terest at  the  rate  of  6  per  cent  per 
umnm,  and  payment  of  premium 
may  be  made  during  that  time 
without  evidence  of  insurability." 

Under  the  head  of  "Payment  of 
Premiums"  is  the  following  provi- 
sion: "The  first  premium  must  be 
paid  during  the  lifetime  and  good 
health  of  the  insured  and  upon  de- 
livery of  this  policy.  All  premiums 
are  due  and  payable  annually  in  ad- 
vance, but  they  may  be  paid  in 
semiannual    or    quarterly    instal- 


ments, at  the  home  ofiice  of  the 
company  in  the  city  of  Louisville, 
Kentucky,  or  they  may  be  paid 
elsewhere  to  authorized  agents  on 
or  before  the  dates  when  due,  in 
exchange  for  receipts  signed  by  the 
president,  vice  president,  secretary, 
or  treasurer,  and  countersigned  by 
such  agent.  If  any  premium,  or 
note  given  therefor,  be  not  paid 
when  due,  this  policy  shall  become 
null  and  void." 

It  will  be  observed  that  the  check 
for  the  second  premium  was  sent 
to  the  company  on  November  10, 
1915.  If  that  premium  was  due 
September  30,  1916,  then  the  pay- 
ment was  not  within  the  one 
month's  grace  provided  by  the  poli- 
cy. On  the  other  hand,  if  the  sec- 
ond premium  was  not  due  until 
October  17,  1917,  then  the  payment 
was  made  within  one  month  from 
that  date,  and  was  therefore  in 
time. 

After  setting  out  the  foregoing 
provisions  of  the  application,  and 
certain  provisions  of  the  policy,  the 
petition  alleges,  in  substance,  that, 
among  other  things  in  the  applica- 
tion, it  was  provided  that,  should 
any  contract  or  policy  issue  there- 
on, it  should  not  become  effective 
until  the  payment  of  the  fhrst  pre- 
mium and  the  delivery  of  the  policy 
to  the  insured  while  he  was  in  good 
health,  and  thereupon  the  policy 
became  effective,  and  the  subse- 
quent premiums  were  payable  an- 
nually in  advance,  at  the  beginning 
of  each  year  of  insurance,  or  with- 
in one  month  thereafter,  with  5  per 
cent  annual  interest  thereon  from 
the  time  when  due.  It  is  further 
alleged  that  at  the  time  of  the  de- 
livery of  the  policy  and  the  pay- 
ment of  the  first  annual  premium 
on  October  17,  1914,  "either  by  the 
fraud  of  the  defendant  or  by  the 
mistake  of  said  insured  and  the  de- 
fendant, said  policy  of  insurance 
was  erroneously  dated  as  being  is- 
sued, signed,  and  delivered  on  the 
30th  day  of  September,  1914, 
whereas  in  fact  said  policy  was  not 
delivered  and  the  first  annual  pre- 
mium paid  thereon  until  October 
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17,  1914,  aiid  the  correct  and  true 
date  when  each  of  aaid  annual  pre- 
miums became  due  and  payable 
was  October  17th  of  each  year,  and 
not  September  30th  each  year,  as 
erroneously  stated  in  said  policy, 
and  by  the  terms  of  said  contract 
the  insured  had  only  one  month 
after  the  17th  of  each  October  in 
each  year  for  the  payment  of  said 
annual  premium  of  $78.65,  with  5 
per  cent  interest  thereon  from  the 
time  when  due." 

There  was  no  direct  evidence  of 
actual  fraud  or  mutual  mistake  on 
the  part  of  the  parties,  but  it  is 
insisted  for  the  appellant  that, 
where  the  application  for  a  term 
l)olicy  stipulates  that  the  liability 
of  the  company  shall  not  begin  un- 
til the  policy  is  delivered  and  paid 
for  during  the  good  health  of  the 
insured,  it  is  such  character  of  con- 
structive fraud  or  inequitable  con- 
duct or  gross  mistake  for  the  com- 
pany to  antedate  such  policy  by 
seventeen  days  before  delivery,  and 
thus  make  the  subsequent  annual 
premiums  payable  seventeen  days 
earlier  each  year,  as  will  authorize 
a  court  of  equity,  after  loss,  to  re- 
form such  policy,  both  as  to  the 
date  thereof  and  the  erroneous 
date  specified  for  payment  of  sub- 
sequent annual  premiums,  and  then 
enforce  payment  of  the  policy. 
This  is  not  a  case  where  the  com- 
pany agreed  to  insure  the  applicant 
for  a  period  of  thirteen  months, 
and  the  soliciting  agent,  without 
authority  from  the  insured,  re- 
quested the  company  to  date  the 
policy  six  days  before  its  delivery, 
and  then  stated  to  the  insured,  at 
the  time  of  the  delivery  of  the  poli- 
cy, that  the  policy  conformed  to 
the  agreement  between  him  and  the 
company.  In  such  a  case,  it  was 
held  that  the  policy  should  not  have 
borne  the  unauthorized  date  re-> 
quested  by  the  agent  without  the 
knowledge  of  the  insured,  but 
should,  in  accordance  with  the  gen- 
eral practice  in  such  matters,  have 
been  dated  the  day  of  its  issue,  and 
the  subsequent  premiums  have 
been  made  payable  on  the  same 


day  in  each  succeeding  year.  It  was 
also  held  that  the  omis»ion  of  the 
insured  to  read  the  policy  when  de- 
livered was  not  such  negligence  as 
would  estop  him  from  denying  that 
the  policy  conformed  to  the  agree- 
ment between  him  and  the  com- 
pany, in  view  of  the  fact  that  the 
agent,  at  its  time  of  delivery,  as- 
sured him  that  the  policy  did  con- 
form to  such  agreement.  Under  these 
circumstances  the  court  concluded 
that  the  insured  was  entitled  to  in- 
surance for  a  period  of  thirteen 
months  from  the  date  of  the  issue 
of  the  policy,  and,  as  his  death 
occurred  within  that  period,  his  ad- 
ministrator was  permitted  to  re- 
cover. McMaster  v.  New  York  L. 
Ins.  Co.  183  U.  S.  25,  46  L.  ed.  64, 
22  Sup.  Ct.  Rep.  10. 

Nor  does  the  case  fall  within  the 
rule  announced  in  the  case  of  Cecil 
V.  Kentucky  Livestock  Ins.  Co.  165 
Ky.  211,  176  S.  W.  986.  There 
Cecil  applied  for  insurance  on  a 
stallion  named  Great  Ward.  The 
application  was  signed  on  March 
26,  1913.  It  reached  the  company 
on  March  29th.  The  policy  was  is- 
sued on  the  29th,  but  was  antedated 
to  March  26th,  the  date  of  the  ap- 
plication. It  was  delivered  to  Cecil 
on  April  1st,  and  the  premium  was 
then  paid.  On  March  27,  1914,  the 
stallion  died.  The  company  having 
denied  that  the  policy  was  in  force 
when  the  stallion  died,  Cecil 
brought  suit  to  recover  on  the  poli- 
cy. The  petition  alleged  that  Cecil 
made  application  to  the  defendant 
to  insure  him  against  loss  by  the 
death  of  his  horse  for  a  period  of 
one  year;  that  it  was  agreed  be- 
tween the  parties  that  the  applica- 
tion was  to  become  a  part  of  the 
contract  of  insurance  in  the  event 
the  application  was  accepted;  that 
the  contract  of  insurance  should 
not  be  in  force  until  the  policy 
should  be  delivered  to  Cecil  and  the 
premium  paid  for  one  year's  insur- 
ance during  the  life  and  good 
health  of  "Great  Ward;"  that  the 
application  was  accepted  on  March 
29,  1913,  and  the  policy  executed 
on   that   day,   but  was   dated   on 
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1913,  and  was  subse-     him  as  to  the  time  the  subsequent 


March  26, 

quently  delivered  to  Cecil  on  April 
1,  1913,  when  the  premium  was 
paid.  The  petition  further  alleged 
that  by  the  terms  of  said  contract 
the  company's  liability  did  not  com- 
mence until  ddivery  of  the  policy  to 
Cecil,  and  the  payment  of  the  pre- 
mium by  him  on  April  1,  1913,  but 
by  mutual  mistake  and  oversight 
of  the  parties  it  was  made  to  read 
to  insure  said  horse  from  March  26, 
1913,  at  noon,  to  March  26,  1914, 
Doon,  when  according  to  the  con- 
tract the  policy  should  have  been 
written  to  insure  appellant  against 
loss  from  the  1st  day  of  April,  1918, 
noom  to  the  1st  day  of  April,  1914, 
noon.  In  other  words,  the  petition 
not  only  set  forth  the  agreement 
actually  made  by  the  parties — that 
is,  to  insure  the  horse  from  April  1, 
1913,  to  April  1,  1914— but  clearly 
alleged  that  by  mutual  mistake  of 
the  jtarties  the  policy  was  made  to 
insure  the  horse  from  March  26, 
1913,  to  March  26,  1914,  instead  of 
from  April  1, 1913,  to  April  1, 1914, 
as  provided  by  the  original  agree- 
ment between  the  parties.  Under 
these  circumstances,  this  court  held 
the  petition  good  on  demurrer.  In 
the  case  under  consideration,  there 
is  neither  pleading  nor  proof  to  the 
effect  that  the  parties  made  any 
other  agreement  than  that  set  forth 
in  the  contract  of  insurance. 

It  is  clear,  from  the  proof  in  this 
case,  that  the  policy  was  not  ante- 
dated at  all.  In  accordance  with 
the  common  practice  of  insurance 
companies,  it  was  dated  the  day  it 
was  issu^i,  and  subsequent  annual 
IR'emiums  were  made  payable  on 
the  same  day  in  the  succeeding 
years.  Ordinarily  only  a  few  days 
elapse  between  the  date  a  policy  is 
issaed  and  the  date  it  is  delivered. 
In  this  case  the  delay  in  the  de- 
livery of  the  policy  grew  out  of  the 
fact  that  the  soliciting  agent,  to 
whom  it  was  sent,  became  insane, 
and  was  not  due  to  any  fault  on  the 
part  of  the  company.  When  the 
policy  was  delivered,  no  represen- 
tation was  made  to  the  insured  that 
wodd  tend  in  the  least  to  mislead 


premiums  would  become  due.  The 
policy  provided  that  they  should  be- 
come due  on  September  30th  in 
each  year.  Whether  the  insured 
observed  this  fact,  or  not,  we  can- 
not say.  He  did  examine  the  policy 
and  accept  it  as  the  contract  be- 
tween him  and  the  company.  Even 
if  there  then  existed  any  substan- 
.tial  reason  why  he  should  not  have 
ascertained  the  date  of  payment  of 
subsequent  premiums,  this  reason 
no  longer  existed  when  he  received 
in  the  month  of  August  a  notice 
that  the  second  annual  premium 
would  be  due  on  September  30, 
1915,  and  a  second  notice  during 
the  first  week  in  October,  and  also 
the  letter  on  October  26th,  advising 
him  that  the  period  of  grace  would 
expire  on  October  30th.  Notwith- 
standing these  facts,  he  made  no 
claim  of  fraud  or  mistake  in  the 
policy  as  to  the  time  when  the  pre- 
miums were  due  and  payable.  He 
asked  for  no  change,  and  none  was 
made.  Indeed,  the  claim  of  fraud 
or  mistake  now  made  is  based  en- 
tirely on  the  fact  that  as  the  in- 
sured paid  for  one  year's  insurance, 
and  as  the  policy  was  not  delivered 
and  did  not  become  effective  until 
October  17th,  seventeen  days  after 
its  date,  subsequent  premiums 
should  have  been  made  payable  on 
October  17th  in  succeeding  years, 
and  not  on  the  date  the  policy  was 
issued.  To  uphold  this  contention 
would  result  in  the  making  of  a  con- 
tract which  the  parties  themselves 
did  not  make.  While  it  is  true 
that  policies  of  insurance  generally 
provide  that  they  shall  not  take  ef- 
fect until  the  payment  of  the  first 
premium  and  their  delivery  during 
the  good  health  of  the  insured,  yet, 
as  before  stated,  it  is  the  common 
practice  of  insurance  companies  to 
date  policies  on  the  day  they  are  is- 
sued, and  the  mere  fact  that  there 
is  always  a  time  between  the  is- 
suance of  a  policy  ,„,„,„^_ 
and  its  delivery,  pr'miam  period 
during  which  it  is  TfXtJi'Zt. 
provided  that  no 
liability  shall  attach,  is  not  such 
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evidence  of  fraud  or  mistake  as 
will  authorize  the  court  to  chansre 
the  time  and  terms  of  payment  ex- 
pressly provided  in  the  policy  itself. 
On  the  contrary,  the  beneficiary 
will  stand  in  the  shoes  of  the  in- 
sured, and  will  be  held  bound  by  the 
terms  of  the  policy  which  the  com- 
pany issued,  and  the  insured  ac- 
cepted and  retained,  without  object- 
ing or  asking  that  it  be  reformed, 
until  the  policy  was  forfeited  by 
the  nonpayment  of  premiums  on 
the  dates  fixed  by  the  policy.  This 
view  of  the  question  is  supported 
by  the  great  weight  of  authority. 


Sydnor  v.  Metropolitan  L.  Ins.  Co. 
26  Pa.  Super.  Ct.  521;  Tibbits  v. 
Mutual  Ben.  L.  Ins.  Co.  159  Ind. 
671,  65  N.  E.  1033;  Jewett  v.  North- 
western Nat.  L.  Ins.  Co.  149  Mich. 
79,  112  N.  W.  734;  Methvin  v.  Fi- 
delity Mut.  Life  Asso.  129  Cal. 
251,  61  Pac.  1112;  Wilkie  v.  New 
York  Mut.  L.  Ins.  Co.  146  N.  0.  620, 
60  S.  E.  427;  Tigg  v.  Registor  Life 
&  Annuity  Ins.  Co.  152  Iowa,  720, 
133  N.  W.  822;  Rose  v.  Mutual  L. 
Ins.  Co.  240  111.  45,  88  N.  E.  204. 
It  follows  that  plaintiff's  petition 
was  properly  dismissed. 
Judgment  affirmed. 


ANNOTATION. 
Date  from  which  life  intnrwioe  premitmi  periods  are  to  be  computed* 


1.  Introductory,  774. 
II.  Where  delivery  of  policy  is  not  essen- 
tial to  completion  of  contract: 
a.  Specific  date  provided  for  pay- 
ment of  premium: 

1.  General  rule,  775. 

2.  Application  of  rule: 

(a)  Subsequent    payment 

of  premium,  775. 

(b)  Payment  of  premium 

in  advance,  777. 
8.  Rule  in  Oregon,  779. 

I.  Introduetorff. 

An  interesting  and  important  qaes- 
tion  concerning  the  forfeiture  of  poli- 
cies for  the  nonpayment  of  premiums 
has  arisen  out  of  the  practice  of  in- 
surers to  date  the  policy  as  of  the  date 
of  the  application  for  insurance,  or  of 
its  execution  and  issuance,  and  to 
make  the  subsequent  premiums  due 
and  payable  on  the  anniversary  of  that 
date. 

The  policy  usually  contains  an  ex- 
press provision  that  it  is  not  to  take 
effect  as  a  contract  of  insurance  until 
the  first  premium  has  been  paid,  dur- 
ing the  lifetime  and  good  health  of  the 
insured,  or  else  its  taking  effect  is 
conditicned  on  the  delivery  of  the  pol- 
icy to  the  insured.  Thus  the  policy 
does  not  take  effect  as  a  contract  until 
a  somewhat  later  date  than  is  stated 
in  the  policy  as  the  commencement 
of  the  insurance.     The  result  is  an 


n.— continued. 

b.  Specific   date  not  provided  for 
payment  of  premium,  780. 

III.  Where  delivery  of  policy  is  essential 

to  completion  of  contract: 

a.  View  that  period  is  computed 

from  date  specified  in  policy, 
780. 

b.  View  that  period  is  computed 

from  date  of  delivery,  783. 

IV.  Where  policy  is  antedated: 

a.  By  request  of  insured,  786. 

b.  By  frabd  of  agent,  787. 

inconsistency  in  the  terms  of  the  con- 
tract Under  one  provision,  after  the 
condition  has  been  performed,  the  in- 
sured is  entitled  to  insurance  for  the 
period  of  one  year.  But  the  policy 
also  provides  that  if  subsequent  pre- 
miums are  not  paid  on  the  date  speci- 
fied, which  is  usually  the  date  of  the 
application,  or  the  date  of  the  execu- 
tion, of  the  policy,  the  policy  shall  be 
forfeited.  By  this  provision  the  re- 
curring premiums  are  made  payable  in 
less  than  a  year  after  the  contract  be- 
comes effective.  In  brief  the  insurer, 
by  one  provision,  protects  the  insured 
for  one  year,  and  by  another  stipu- 
lates that  the  failure  to  pay  the  next 
premium  at  the  end  of  a  period  less 
than  one  year  forfeits  the  policy.  One 
provision  provides  for  a  whole  year's 
insurance,  while  another  provision 
limits  the  insurance  to  a  period  of  less 
than  a  year. 
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.It  is  the  purpose  of  this  note,  there- 
fore, to  discuss  the  cases  which  have 
determined,  in  such  a  situation,  the 
date  from  which  the  premium  periods 
are  to  be  computed. 

U.  Where  deltverff  of  poUoy  to  not  eMMt> 
tUU  to  eompletUm  ef  oontraet. 

«.  Spedfie  date  provided  for  payment  of 
premium. 

1.  General  rule. 

When  a  policy,  conditioned  to  take 
effect  on  the  payment  of  the  first  pre- 
mium, expressly  specifies  the  date 
from  which  the  premium  period  is  to 
be  computed,  and  makes  that  date  the 
day  on  which  the  recurring  premiums 
are  due  and  payable,  such  date  must 
control,  regardless  of  the  date  on 
which  the  policy  is  delivered. 

United  States. — McCk)nneIl  v.  Provi- 
dent Sav.  Life  Assur.  Soc.  (1899)  34 
C.  C.  A.  663,  92  Fed,  769. 

CaMfomia. — Thomas  v.  Northwest- 
ern Mat.  L.  Ins.  Co.  (1904)  142  Gal.  79, 
75  Pac.  665. 

Dllneis. — Forch  ▼.  Western  Life  In- 
denmity  Co.  (1910)  167  111.  App.  244. 

Indiana. — Tibbits  v.  Mutual  Ben.  L. 
Ins.  Co.  (1908)  169  Ind.  671,  ^6  N.  E. 
10S8. 

I«wa. — Tigs  ▼•  Register  Life  &  An- 
nuity Ins.  Co.  (1911)  162  Iowa,  720, 
138  N.  W.  322. 

Kentucky. — See  Wilkinson  v.  Com- 
monwealth L.  Ins.  Co.  (reported 
herewith)  ante.  769. 

Nmrth  Carolina. — Wilkie  ▼.  New 
York  Mut  L.  Ins.  Co.  (1908)  146  N.  C. 
513,  60  S.  E.  427. 

Rhode  Island. — ^Bryan  v.  National  L. 
Ins.  Asso.  (1899)  21  R.  I.  149,  42  Atl. 
518. 

Canada. — ^Armstrong  v.  Provident 
Sav.  Life  Assur.  Soc.  (1901)  2  Ont. 
L  Rep.  771. 

9.  AppHcation  of  rule. 

(»)  Subsequent  payment  of  premium. 
In  McConnell  v.  Provident  Sav.  Life 
Assur.  Soc.  (1899)  34  C.  C.  A.  663,  92 
Fed.  769,  the  policy  in  suit  contained 
the  following  provisions:  "(1)  This 
policy  does  not  go  into  effect  until 
the  first  premium  has  been  actually 
paid  daring  the  lifetime   and   good 


health  of  the  within-named  insured. 
(2)  Failure  to  pay  any  premium  or 
semiannual  or  quarterly  instalment 
thereof,  when  due,  thereupon  will  ter- 
minate this  policy.  (3)  The  annual 
premium  on  this  policy  may  be  paid 
by  quarterly  instalments,  as  herein- 
after stated,  on  or  before  the  27th  day 
of  April,  July,  October,  and  January 
in  each  year."  The  policy  was  dated 
on  the  27th  of  April,  and  was  delivered 
on  the  9th  of  May.  By  the  terms  of 
the  policy  the  second  premium  was 
due  on  the  27th  of  July,  but  on  that 
date  remained  unpaid.  Oii  July  28th 
the  insured  died.  It  was  contended 
that  the  premium  was  to  be  computed 
from  the  date  of  the  delivery  of  the 
policy,  and  that  therefore  the  death 
of  the  insured  was  within  the  premium 
period.  The  court  held  that  the  par- 
ties were  bound  by  their  express  con- 
tract to  compute  premium  periods 
from  the  date  of  the  execution  of 
policy,  and  that  therefore  the  insured's 
death  was  not  within  the  period. 

In  Forch  v.  Western  Life  Indemnity 
Co.  (1910)  157  IlL  App.  244,  the  policy 
in  question  was  executed  and  issued 
on  June  8,  1907,  on  an  application 
dated  May  23,  1907,  but  was  not  de- 
livered until  June  6, 1907.  The  appli- 
cation contained  the  following  provi- 
sion, which  was  made  a  part  of  the 
contract:  "This  application  .  .  . 
shall  not  take  effect  until  the  first 
premium  shall  have  been  paid,  during 
my  continuance  in  sound  health,  and 
the  policy  shall  have  been  executed 
and  issued  by  the  company."  On  the 
other  hand,  the  policy  stated  that  the 
first  premium  paid  was  "the  premium 
for  term  insurance  for  the  period  ter- 
minating on  the  8d  day  of  June,  1908," 
and  provided  for  "a  like  sum  annually 
thereafter  on  or  before  the  8d  day  of 
June  in  every  year  during  the  continu- 
ance of  this  contract."  It  was  the  con- 
tention of  the  plaintiff  that  the  in- 
surance did  not  become  effective  until 
the  delivery  of  the  policy  and  there- 
fore the  premium  periods  ought  to  foe 
computed  from  that  date.  The  court 
held  that  the  periods  were  to  be  com- 
puted from  the  date  expressly  specified 
in  the  policy  as  the  date  on  which  the 
premium  was  due  and  payable. 
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In  Tibbits  v.  Mutual  Ben.  L.  Ins.  Co. 
(1903)  159  Ind.  671,  65  N.  E.  1038,  the 
policy  in  suit  contained  the  following 
provision:  "This  policy  witnesseth 
that  the  Mutual  Benefit  Life  Insurance 
Company,  in  consideration  of  the 
.  .  .  sum  of  $22.62  to  it  in  hand 
paid  by  John  G.  Tibbits,  and  of  the 
quarter  annual  premium  of  $22.52  to 
be  paid  at  or  before  12  o'clock  M. 
on  the  25th  day  of  April,  July,  October, 
and  January,  in  every  year,  during  the 
continuance  of  this  policy,  does  insure 
l;he  life  of  John  C.  Tibbits  ...  in 
the  amount  of  $2,000  for  the  term  of 
life,  payable  to  Addie  L.  Tibbits,  wife 
of  John  C.  Tibbits,  in  case  she  sur- 
vives the  insured.  .  .  .  Provided, 
that  in  case  the  said  premiums  shall 
not  be  paid  on  or  before  the  several 
days  hereinbefore  mentioned  for  the 
payment  thereof  .  .  .  then,  And  in 
every  such  case,  this  policy  shall  cease 
and  determine,"  etc.  The  insured 
died  on  August  10th,  and  it  was  ad- 
mitted that  the  quarterly  premium  due 
on  July  25th  remained  unpaid.  It  was 
claimed,  however,  that,  though  the  pol- 
icy was  dated  April  26th,  it  was  not 
delivered  to  the  insured  until  April 
30th,  at  which  date  the  first  premium 
was  paid,  and  therefore,  the  next  quar- 
terly premium  did  not  become  due  un- 
til the  30th  day  of  July  instead  of  the 
25th  day  of  July,  as  was  contended 
by  the  appellee.  In  holding  the  pol- 
icy void  for  the  nonpayment  of  the 
premium,  the  court  said:  "Without 
regard  to  the  time  of  the  delivery  of 
the  policy,  or  of  its  taking  effect,  they 
had  the  right  to  fix  the  date  at  which 
each  premium  should  become  due. 
They  did  agree  that  the  first  quarter- 
annual  premium  should  be  payable 
July  25,  1898,  at  or  before  12  o'clock 
M.  of  that  day.  Any  other  day  in  the 
month,  before  or  after  July  25th, 
might  have  been  named  by  them,  or 
the  premium  for  the  whole  year  might 
have  been  made  payable  on  a  day 
named  in  the  policy.  Both  parties 
would  have  been  bound  by  such  an 
agreement.  If  at  the  time  of  the  appli- 
cation for  the  policy  the  insured  had 
executed  his  promissory  note  for  the 
first  quarter-annual  premium,  payable 
July  26,  1898,  at  or  before  noon,  cer- 


tainly, in  the  absence  of  fraud  or  mis- 
take, he  would  have  been  bound  to  par 
it  at  that  time.  He  accepted  the  policy 
as  it  was  written,  with  the  stipulation 
that  the  premiums  should  be  paid  at 
or  before  certain  days  and  hours.  No 
objection  was  made  by  the  insured  to 
the  terms  of  the  policy,  and  he  kept  it 
by  him  until  he  died.  No  claim  was 
made  by  him  that  there  was  a  mistake 
in  the  instrument,  or  that  the  pre- 
miums were  not  payable  precisely  as 
stated.  .  .  .  We  can  discover  no 
inconsistency  in  the  conditions  of  the 
policy  as  to  the  time  when  the  pre- 
miums became  due,  nor  as  to  the  effect 
of  a  failure,  without  sufficient  excuse, 
to  pay  them  when  due.  The  exact  time 
at  which  the  premiums  were  to  be 
paid  was  clearly  designated,  and  the 
subsequent  clause  of  forfeiture,  de- 
claring that  'in  case  the  said  premium 
shall  not  be  paid  on  or  before  the 
several  days  hereinbefore  mentioned 
for  the  pajrment  thereof,  .  .  .  then, 
and  in  every  such  case,  tiiis  policy 
shall  cease  and  determine,'  did  not 
have  the  effect  of  changing  and  ex- 
tending the  time  within  which  pajr- 
ment  of  the  premiums  might  be  made, 
so  as  to  authorize  their  payment  after 
noon  and  at  any  time  during  the  sev- 
eral days  on  which  they  were  made 
payable.  The  clause  of  the  policy  fix- 
ing the  time  of  payment  is  definite  and 
particular.  The  clause  providing  for 
the  forfeiture,  in  case  of  the  nonpay- 
ment of  a  premium,  is  general  in  its 
terms,  and  does  not  undertake  to  fix 
the  time  of  payment,  but  expressly  re- 
fers to  the  preceding  clause.  The  con- 
struction contended  for  by  the  appel- 
lant would  render  nugatory  the  clause 
which  definitely  fixed  the  time  for  the 
payment  of  the  premiums.  Such  a 
reading  of  the  instrument  would  vio- 
late a  well-established  rule  of  con- 
struction, and  cannot  be  adopted." 

In  Armstrong  v.  Provident  Sav.  Life 
Assur.  Soc.  (1901)  2  Ont.  L.  Rep.  771, 
the  policy  sued  on  was  dated  on  Au- 
gust 23,  but  was  not  delivered  until 
October  4th.  The  application  con- 
tained the  provision :  "The  insurance 
hereby  applied  for  shall  not  be  binding' 
on  the  society  until  the  first  premium 
due  thereon  has  been  actually  received 
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by  the  said  society  or  its  authorized 
agent  during  my  lifetime  and  good 
health."  In  the  policy  the  provision 
was  in  these  words:  "This  policy 
does  not  go  into  effect  until  the  first 
premium  thereon  has  been  actually 
paid  during  tiie  lifetime  and  good 
health  of  the  assured."  It  was  con- 
tended by  the  plaintiff  that  as  the  first 
pi«mium  was  not  in  fact  paid  until  the 
4th  of  October  that  point  of  time  must 
be  considered  the  commencement  of 
the  premium  periods,  instead  of  Au- 
gust 2Sd  as  provided  in  the  policy. 
The  court  followed  the  American  case 
of  McConnell  v.  Provident  Sav.  Life 
Assur.  Soc.  (1899)  34  C.  C.  A.  668,  92 
Fed.  769,  aupra,  and  held  that  the 
premium  periods  were  to  be  computed 
as  of  the  date  of  the  execution  of  the 
policy,  which  was  made  the  date  for 
the  payment  of  the  recurring  pre- 
miums. 

Cb)  Paytnent  of  prmnfttm  in  advanoe. 

In  Thomas  v.  Northwestern  Mut.  L. 
Ins.  Co.  (1904)  142  Cal.  79,  76  Pac. 
665,  the  suit  was  on  a  policy  dated  Jan- 
uary 25,  1898,  which  provided  that  the 
premium  was  to  be  paid  in  advance, 
'nie  policy  acknowledged  the  receipt 
of  the  first  pajrment  and  provided  that 
the  recurring  premiums  were  to  be 
paid  on  the  25th  day  of  January  and 
July  of  each  year.  The  policy  was 
delivered  on  February  17,  1899.  No 
further  premium  was  paid  and  th&  in- 
sured died  on  February  7,  1899.  The 
insurer  disclaimed  liability  on  the 
ground  of  a  forfeiture  for  nonpayment 
of  premium  due  as  specified  in  the  pol- 
icy. The  assured  insisted  that  the 
premium  periods  ought  to  be  computed 
from  the  date  of  the  delivery  of  the 
policy,  ))ecause  from  that  time  only 
was  the  insurance  in  effect,  and  there- 
fore the  insured's  death  was  within 
the  period  determined  by  the  payment 
of  the  first  premium.  The  court  held 
that  the  express  stipulation  in  the  pol- 
icy for  the  payments  on  the  25th  of 
January  and  July  governed,  and  that 
those  dates  marked  the  commencement 
of  the  premium  periods. 

In  Tigg  V.  Register  Life  &  Annuity 
Ins.  Co.  (1911)  162  Iowa,  720,  IBS  N. 
W.  322,  it  appeared  that  the  insured 
made  an  application  for  Insurance  on 


August  7th  and  executed  his  note  for 
the  premium.  On  September  2Sd  a 
policy  was  issued  and  forwarded  to 
him.  The  insured  ^ed  the  22d  of  the 
following  October  without  having 
paid  the  note  for  the  first  or  second 
premium.  The  policy  contained  an 
express  stipulation  that  the  premiums 
were  to  be  paid  on  the  7th  day  of  Au- 
gust of  every  year.  Another  provision 
stipulated  that  "this  policy  shall  not 
take  effect  until  the  first  premium 
shall  have  been  paid  while  the  in- 
sured is  in  good  health."  There  was 
also  a  clause  providing  that  "a  grace 
of  thirty  days  (during  which  the  pol- 
icy will  remain  in  full  force)  is  grant- 
ed for  the  payment  of  all  premiums 
after  they  became  due."  It  was  con- 
ceded that  the  policy  remained  in 
force  for  a  period  of  thirty  days  after 
the  second  payment  was  due,  but  the 
difficulty  arose  over  the  date  the  sec- 
ond premium  became  due  and  payable. 
It  was  contended  by  the  appellee  that 
the  premium  was  due  August  7th  as 
provided  by  the  contract.  The  appellant 
contended  that  the  time  was  computed 
from  September  23d,  the  date  the  pol- 
icy was  issued.  It  was  held  that  the 
express  stipulation  that  the  payments 
were  to  be  made  on  August  7th  con- 
trolled, and  that  the  premium  periods 
were  to  be  computed  from  that  date. 
The  court  said:  "That  an  insurance 
contract,  when  of  doubtful  meaning  or 
expressed  in  ambiguous  language,  is 
to  be  construed  the  more  strictly 
against  the  insurer  is  wdll  settled ;  but 
the  long-established  canons  of  con- 
struction are  not  to  be  ignored  in  so 
doing.  One  of  these  is  that,  when 
possible,  all  the  conditions  of  a  con- 
tract are  to  be  construed  so  as  to  give 
effect  to  each.  This  is  accomplished 
by  the  construction  stated,  which 
seems  reasonable,  and,  as  it  gives  to 
the  assured  precisely  what  he  paid  for, 
is  just.  To  hold  otherwise,  and  as 
contended  by  appellant,  would  do  vio- 
lence to  the  language  employed  in  the 
policy,  and  accord  it  a  meaning  not  to 
be  inferred  therefrom." 

In  Wilkie  v.  New  York  Mut.  L.  Ins. 
Co.  (1908)  146  N.  C.  613,  60  S.  E.  427, 
it  appeared  that  the  premium  was  re- 
quired to  be  paid  in  advance  with  the 
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application,  and  if  granted,  the  policy 
was  to  become  participating  on  that 
date.  The  application  was  received 
and  granted  on  November  22d,  and  the 
policy  was  delivered  on  the  2d  of  De- 
cember, 1901.  Indorsed  on  the  policy, 
was  a  notice  to  the  insured  and  the 
beneficiary  that  "the  insurance  year 
begins  on  November  22d."  The  policy 
contained  the  following  provisions: 
(1)  "This  policy  is  automatically  non- 
forfeitable from  date  of  issue,  as  fol- 
lows: If  any  premium  is  not  duly 
paid,  and  if  there  is  no  indebtedness 
to  the  company,  this  policy  vrill  be  in- 
dorsed for  the  amount  of  paid-up  in- 
surance specified  in  column  two  of  the 
table  on  the  second  page  hereof,  on 
written  request  therefor  within  six 
months  from  the  date  to  which  pre- 
miums were  duly  paid.  If  no  such  re- 
quest is  made,  the  insurance  will  au- 
tomatically continue  from  said  date 
for  the  amount  stated  at  the  head  of 
column  three  of  said  table  ($2,000) 
for  the  term  specified  therein  (two 
years  and  two  months),  and  no  long- 
er." (2)  "This  agreement  is  made  in 
consideration  of  the  sum  of  $63.66,  the 
receipt  of  which  is  hereby  acknowl- 
edged, and  of  the  payment  of  a  like 
sum  on  the  22d  day  of  November 
thereafter,  in  every  year  during  the 
continuance  of  this  policy,  until  twen- 
ty full  years'  premiums  shall  have 
been  paid."  The  plaintiff  contended 
that  "two  full  premiums  for  two  years 
had  been  paid,  this  carried  the  insur- 
ance to  2  December,  1903,  and  that  by 
the  terms  of  the  contract  the  insur- 
ance was  automatically  continued 
from  the  latter  date  for  two  years  and 
two  months,  which  would  carry  it  to  2 
February,  1906,  and  as  the  insured  died 
on  26  January,  1906,  the  policy  was  in 
full  force  and  effect  at  the  time  of  his 
death."  The  defendant,  on  the  con- 
trary, insisted  that  "the  date  from 
which  the  count  of  time  must  be  made 
is  22  November,  1901,  according  to  the 
stipulations  of  the  contract  and  the  no- 
tice to  the  insured,  at  the  time  of  the 
delivery  of  the  policy  to  him,  that  the 
insurance  year  would  begin  22  Novem- 
ber, which  date,  in  1901,  was  the  be- 
ginning of  the  first  insurance  year; 
and  that,  this  being  so,  the  insurance. 


when  extended  according  to  the  con- 
tract, expired  22  January,  1906, — ^just 
four  days  before  the  death  of  the  in- 
sured." It  was  held  that  the  premium 
periods  were  to  be  computed  from  No- 
vember 22d,  according  to  the  contract 
and  notice  to  be  insured  on  the  deliv- 
ery of  the  policy.  The  court  said: 
"The  policy  provides  that,  if  no  re- 
quest for  paid-up  insurance  is  made,, 
the  policy  will  automatically  continue 
in  force  for  two  years  and  two  months 
from  the  date  to  which  premiums  are 
duly  paid.  The  question,  then,  is  pre- 
sented, To  what  date  had  premiums- 
been  fully  paid,  under  the  terms  of 
this  policy?  Manifestly,  as  we  read 
the  contract,  and  in  view  of  the  law 
applicable  to  such  cases,  to  22  Novem- 
ber, 1908.  .  .  .  If  we  accept  the 
contention  of  the  plaintiff  that  22  De- 
cember is  the  beginning  of  the  insur- 
ance year,  within  the  meaning  of  the 
parties  to  this  contract,  we  are  met  by 
the  positive  and  clearly  inconsistent 
provision  that  the  full  term  of  the  in- 
surance will  end  22  November,  and 
that  her  share  of  the  profits  and  the 
benefits  under  the  policy  shall  then 
accrue  to  her  as  the  beneficiary,  if 
the  premiums  have  been  paid  to 
that  date.  This  provision  is,  of 
course,  in  conflict  with  the  plain- 
tiff's contention,  because,  if  the  insur- 
ance became  effective  22  December, 
1901,  and  the  insurance  year  was 
therefore  to  commence  on  that  date 
and  end  on  the  corresponding  date  of 
each  and  every  year  thereafter,  the 
full' term  would  thereby  be  extended, 
contrary  to  the  express  provision  of 
the  policy,  nine  days,  at  least,  beyond 
the  date  fixed  for  its  termination.  A 
construction  of  the  policy  which  will 
produce  such  a  result  is,  of  course,  not 
admissible.  Payment  being  required 
in  advance,  the  premium  paid  when 
the  policy  was  actually  issued  would 
run  until  the  next  pay  day  should  come 
—that  is,  until  22  November,  1902." 

In  Bryan  v.  National  L.  Ins.  Asso. 
(1899)  21  R.  L  149,  42  Atl.  618,  the 
plaintiff  sued  to  recover  on  a  policy 
dated  March  22,  1890,  which  required 
the  payment  of  "$1  on  the  15th  of  each 
month  for  twenty  years."  The  appli- 
cation was  dated  March   18th,   1890, 
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at  which  time  the  first  payment  was 
made.  On  December  15th,  1891,  the  last 
payment  was  made.  The  insured  died 
on  January  28th,  1892.  The  company 
disclaimed  liability  on  the  irround  of 
nonpayment  of  the  premium.  It  was 
contended  by  the  plaintiff  that  the  pol- 
icy had  not  lapsed  because,  the  pay- 
ments being  due  on  the  IStit  of  each 
month,  the  first  pasmient  did  not  fall 
due  until  April  15th,  1890,  and  there- 
fore the  payment  made  on  the  16th  of 
December,  1891,  was  not  due  until 
the  15th  of  January.  Hence  another 
payment  was  not  due  until  February 
16th,  1892,  and  that  therefore  the  pol- 
icy was  in  force.  It  was  held  that  the 
premium  periods  began  on  the  issu- 
ance of  the  policy,  and  that  each 
premium  period  thereafter  began  on 
the  15th  of  each  succeeding  month, 
and  that  therefore  the  policy  had 
lapsed. 

8.  Jtule  in  Oregon. 

In  Oregon,  it  is  the  rule  that  though 
the  policy,  in  express  terms,  stipulates 
for  the  commencement  of  premium  pe- 
riods, if  there  is  a  provision  that  the 
policy  does  not  take  effect  until  the 
payment  of  the  first  premium,  the  pre- 
mium periods  are  to  be  computed  from 
the  date  on  which  the  premium  is  paid. 
Stinchcombe  t.  New  York  L.  Ins.  Co. 
(1906)  46  Or.  316,  80  Pac.  213.  In 
that  case  it  appeared  that  the  applica- 
tion was  made  on  May  6th,  1894,  and 
the  policy  was  issued  on  July  10th. 
By  its  terms  the  policy  was  not  to  be 
in  force  until  the  actual  payment  and 
acceptance  of  the  premium  during  the 
lifetime  and  good  health  of  the  in- 
sured. There  was  no  binding  receipt 
accompanying  the  policy.  On  July  24, 
1894,  the  policy  was  delivered  and  the 
insured  paid  two  full  years'  premiums 
in  advance.  By  the  terms  of  the  pol- 
icy the  premiums  were  made  payable 
on  the  6th  of  May  of  each  year,  the 
anniversary  of  the  applh:ation.  The 
insured  died  on  July  3,  1896,  without 
having  paid  the  premium  for  1896,  and 
the  company  refused  payment  of  the 
policy  on  the  ground  of  forfeiture  for 
nonpayment  of  premium.  In  an  ac- 
tion on  the  poHcy  the  company  con- 
tended that  the  insured  was  bound  by 
the  express  stipulation  that  premiums 


were  due  and  payable  on  the  5th  of 
every  May.  The  beneficiary  claimed 
that  the  insurance  was  in  effect  only 
from  the  delivery  date,  and  that  there- 
fore the  premium  periods  ought  to  be 
computed  from  that  time.  It  was  held 
by  the  court  that  the  premium  periods 
were  to  be  computed  from  the  date  of 
the  delivery  of  the  policy,  on  the 
ground  that  the  company  assumed  no 
liability  until  the  delivery  of  the  pol- 
icy. The  court  said :  "We  have,  there- 
fore, only  to  look  to  the  terms  of  the 
policy  to  ascertain  when  it  became 
effective  as  an  insurance  upon  the  life 
of  Stinchcombe,  and  to  determine  the 
conditions  upon  which  it  might  be 
continued  in  force,  as  well  as  those  the 
nonobservance  of  which  would  entail 
a  forfeiture.  There  was  a  care,  it  will 
be  seen,  on  the  part  of  the  company, 
that  the  policy  should  not  be  in  force 
— that  is,  that  the  company  should  not 
itself  become  liable — except  on  the 
concurrent  existence  of  certain  condi- 
tions, namely,  the  actual  payment  of 
the  premium  during  the  lifetime  and 
good  health  of  the  applicant.  He 
might  have  been  living  and  in  good 
health,  but  without  the  actual  payment 
of  the  premium  no  liability  would  have 
been  incurred  on  its  part',  and  that  be- 
cause, as  the  condition  reads,  the  pol- 
icy 'shall  not  be  in  force.'  ...  If, 
therefore,  the  policy  was  not  to  be  in 
force  to  bind  the  company  until  the 
concurrence  of  the  conditions  desig- 
nated, it  is  a  most  reasonable  and  fair 
deduction  that  it  was  also  not  intend- 
ed that  it  should  become  effective,  as  it 
concerned  the  assured,  at  a  date  prior 
to  their  fulfilment.  The  defendant 
either  insured  Stinchcombe  from  the 
5th  day  of  May,  or  it  did  not  insure 
him  until  the  24ith  day  of  July,  when 
the  policy  was  delivered  and  the  pre- 
mium paid  and  accepted  by  it.  It  is 
certain  that  it  did  not  make  itself 
liable  until  the  latter  date,  and  are  we 
to  suppose  that,  without  engagement 
to  that  purpose,  the  company  intended 
to  collect  the  premium  and  the  insured 
to  pay  for  insurance  he  did  not  have? 
Rather  would  the  deduction  be  to  the 
contrary.  And  such  is  our  interpre- 
tation of  the  contract,  that  it  did  not 
become  effective  and  binding  as  an 
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insurance  upon  the  life  of  Stinch- 
combe  until  such  latter  date,  either  to 
fix  the  liability'  of  the  company  or  to 
require  the  insured  to  pay  for  insur- 
ance in  the  meanwhile." 

b.  Specific   date  not  provided   for  pay- 
ment of  premium.  ■ 

When  a  policy  is  conditioned  to  take 
effect  on  the  payment  of  the  first  pre- 
mium, but  no  date  is  specified  for  the 
payment  of  recurring  premiums,  the 
premium  period  is  to  be  computed  from 
the  date  of  the  execution  of  the  policy. 
Rose  V.  Mutual  L.  Ins.  Co.  (1909)  240 
111.  45,  88  N.  E.  204;  Cilek  v.  New 
York  L.  Ins.  Co.  (1914)  97  Neb.  56, 149 
N.  W.  49,  1071. 

Thus  in  Rose  t.  Mutual  L.  Ins.  Go. 
(III.)  supra,  it  appeared  that  the  ap- 
plication for  insurance  was  made  on 
May  12,  1904.  The  application  pro- 
vided that  th^  policy  to  be  is- 
sued should  not  take  effect  until  the 
first  premium  was  paid  during  the 
life  and  good  health  of  the  insured. 
There  was  no  express  stipulation  as  to 
when  the  premium  should  be  paid.  On 
May  23d  the  application  was  accepted 
and  the  policy  issued.  The  policy  was 
delivered  to  the  insured  on  July  17th, 
at  which  time  the  premium  was  paid. 
No  other  premium  was  paid  and  the 
insured  died  on  August  3d  of  the  fol- 
lowing year.  The  policy  provided  for 
thirty  days'  grace  in  paying  premiums. 
It  was  held  that  the  premium  periods 
were  to  be  computed  from  the  date 
the  policy  was  executed,  and  not  from 
the  date  of  its  delivery,  and  that  there- 
fore the  company  was  not  liable.  The 
court  said:  "The  insurance  com- 
menced to  run  from  the  acceptance  of 
the  premium  while  the  insured  was  in 
good  health  and  the  policy  acknowl- 
edged the  receipt  of  the  premium.  An 
actual  delivery  of  the  policy  to  the  in- 
sured was  not  essential  to  the  validity 
of  the  contract,  and  the  rale  is  that  a 
policy  becomes  binding  on  the  insurer 
when  signed  and  forwarded  to  the  in- 
surance broker  to  whom  the  applica- 
tion foi  insurance  was  made,  to  be 
delivered  to  the  insured. 
Where  an  application  is  made  for  in- 
surance there  is  no  liability  until  the 
application  is  accepted,  but  the  ac- 
ceptance and   issuing  of  the  policy 


completes  the  contract.  An  unquali- 
fied acceptance  of  the  application,  and 
placing'  the  completed  policy  in  the 
hands  of  an  agent  for  delivery,  with- 
out condition,  complete  the  contract. 
...  To  hold  that  an  insurance  pol- 
icy is  not  in  effect  until  the  date  of  its 
delivery,  contrary  to  its  own  terms, 
and  where  there  is  no  agreement  of 
that  kind,  would  throw  every  case  of 
insurance  into  doubt  and  uncertainty 
by  leaving  the  term  to  depend  upon 
oral  testimony.  It  would  unsettle  the 
contracts  of  the  parties,  and  it  is 
neither  the  practice  nor  the  function 
of  courts  to  make  contracts  for  parties 
different  from  those  which  they  have 
made  for  themselves.  The  averments 
of  the  declaration  are  to  be  construed 
against  the  pleader,  and  it  must  be 
held  that  the  policy  was  in  force  when 
the  application  was  approved,  the  in- 
surance paid,  and  the  policy  signed 
and  issued  at  the  ofiice  of  the  com- 
pany." 

In  Cilek  v.  New  York  L.  Ins.  Co. 
(Neb.)  supra,  it  appeared  that  an  ap- 
plication dated  June  I3th  was  re- 
ceived on  June  23d  and  the  policy  exe- 
cuted on  that  date.  On  June  26th 
the  policy  was  delivered  to  the 
insured  and  the  premium  paid.  The 
application  contained  a  clause  that 
the  company  would  incur  no  lia- 
bility under  the  application  until  it 
had  been  received  and  approved  by 
the  company  at  the  home  ofiice,  and 
the  premium  actually  paid  during  the 
lifetime  and  good  health  of  the  appli- 
cant. No  date  was  specified  for  the 
payment  of  the  premiums.  It  was  con- 
tended by  the  insurance  company  that 
the  premium  periods  began  on  June 
13th,  the  date  of  the  application,  but 
the  court  held  that  the  policy  became 
effective  on  the  day  the  application 
was  approved  and  the  policy  executed. 

III.  Where  delivery  of  poUey  ia  eseential 
to  ctnnptetton  of  contract. 

a.  View  that  period  is  computed  from 
date  epecified  tn  poUeg. 

In  California,  Georgia  and  Pennsyl- 
vania, the  view  is  taken  that  though 
there  is  an  express  provision  that  the 
policy  shall  not  take  effect  until  its 
delivery,  nevertheless,   if  the  policy 
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expressly  stipulates  the  date  on  which 
the  premiums  are  to  be  paid,  that  date 
must  control,  regardless  of  the  date 
on  which  the  delivery  was  actually 
made.  Methvin  v.  Fidelity  Mut.  Life 
Asso.  (1900)  129  Cal.  251,  61  Pac. 
1112;  Mutual  L.  Ins.  Co.  ▼.  Stegall 
(1907)  1  Ga.  App.  611,  58  S.  E.  79; 
Sydnor  v.  Metropolitan  L.  Ins.  Co. 
(1904)  26  Pa.  Super.  Ct.  521. 

In  Methvin  v.  Fidelity  Mut.  Life 
Asso.  (Cal.)  supra,  this  view  was  up- 
held in  spite  of  a  statute  providing 
that  "a  contract  in  writing  takes  effect 
on  its  delivery  to  the  party  in  whose 
favor  it  is  made,  or  to  his  agent."  Civ. 
Code,  §  1626.  The  theory  of  the  deci- 
sion is  that  necessarily  some  little 
time  must  elapse  between  the  execu- 
tion of  the  policy,  and  its  delivery, 
and  that  this  phase  of  the  contract  is 
well  understood  by  both  parties  when 
they  enter  into  the  agreement  for  the 
insurance.  In  that  case  the  policy  in 
suit  was  signed  on  July  30,  1895,  at 
Philadelphia.  The  policy  provided  as 
follows :  "The  same  shall  not  be  bind- 
ing until  delivered  during  the  lifetime 
and  good  health  of  the  applicant  and 
until  the  first  payment  due  hereon  has 
been  made."  The  policy,  with  a  re- 
ceipt for  the  first  payment,  was  for- 
warded to  the  local  agent  in  Los  An- 
geles. The  receipt  read  as  follows: 
"Received  from  Theodore  Robert  of 
Los  Angeles,  Calif.,  owner  of  policy 
No.  060,809,  $24.96,  in  payment  of 
auarterly  dues,  payable  and  due  on  the 
80th  day  of  July,  1895,  which  pays 
such  dues  up  to  the  30th  day  of  Octo- 
ber, 1895."  The  receipt  was  counter- 
signed by  the  local  agent  on  the  3d  of 
September,  1896,  After  the  insured's 
death,  the  company  denied  any  liabil- 
ity under  the  policy  on  the  ground  of 
forfeiture  because  of  the  nonpayment 
of  the  second  premium.  In  an  action 
on  the  policy  it  was  contended  by  the 
plaintiff  that  the  first  premium  period 
began  to  run  on  the  3d  day  of  Septem- 
ber, the  date  of  the  jdelivery  and  pay- 
ment of  the  first  premium,  instead  of 
the  13th  of  July,  as  declared  in  the 
policy  and  also  in  the  receipt  of 
the  first  payment  delivered  with  it.  The 
lower  court  upheld  this  contention. 
On  appeal  this  decision  was  reversed. 


the  court  holding  that  since  there  were 
no  conflicting  provisions  in  the  policy, 
and  no  ambiguities,  the  parties  were 
bound  by  their  contract,  which  speci- 
fied that  the  premiums  should  be  com- 
puted as  of  the  date  of  the  policy.    Th<i 
court  said:    "The  [lower]  court  finds 
that  said  policy  of  insurance  was  is- 
sued on  the  3d  day  of  September,  1895, 
and  the  premium  paid  on  said  policy 
was    paid    for   the    period    of   three 
months  from  the  3d  day  of  September, 
1895.    This  finding  is  not  supported  by 
the  evidence,  but  is  in  direct  conflict 
with  it.    The  policy  was  executed,  as 
appears  on  its  face,  July  30,   1896. 
Necessarily    some    little    time    must 
elapse  between  its  execution  in  Phila- 
delphia and  delivery  in  Los  Angeles, 
which  both  parties  to  the  contract,  of 
course,  well  understood;  and  without 
the  provision  contained  in  the  policy 
that  it  would  not  be  binding  until  de- 
livered,  the   same  result  would  have 
followed.    'A  contract  in  writing  takes 
effect  upon  its  delivery  to  the  party  in 
whose   favor  it  is  made,  or  to  his 
agent.'    Civ.  Code,  §  1626.    If  it  were 
not  delivered  until  September  3d,  the 
date  when  the  receipt  was  counter- 
signed by  the  local  agent,  that  would 
not  alter  the  case.    The  payments  are 
expressly  specified  in  the  policy  to  be 
due  and  payable  on  or  before  the  30th 
day  of  July,  October,  January,  and 
April  every  year.    The  first  payment 
under  the  terms  of  the  policy  ran  from 
the  30th  of  July  to  the  30th  of  Octo- 
ber, and  this  payment  was  received 
and  receipted  for  by  the  company,  and 
therefore  the  company  cannot  com- 
plain that  it  was  not  paid  before  the 
time  at  which  it  was  received.     As 
further  evidence  that  there  could  be 
no  misunderstanding  as  to  when  the 
second  payment  became  due  under  the 
terms  of  the  policy,  the  receipt  given 
to  Robert  for  the  first  payment  ex- 
pressly declares  that  the  same  'pays 
such  dues  up  to  the  30th  day  of  Octo- 
ber, 1896.'     In  addition  to  the  plain 
declaration  in  the  policy,  and  also  in 
the  receipt,  as  to  the  time  when  the 
payments  are  to  be  made,  the  evidence 
shows  that  Robert  well  understood  the 
same." 
In   Mutual   L.  Ins.   Co.   v.   Stegall 
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,  (1907)  1  Ga.  App.  611,  58  S.  E.  79,  the 
];)olicy  in  suit  was  dated  on  August  30, 
1904,  and  contained  the  provision  that 
the  annual  premium  should  be  paid  on 
the  delivery  of  the  policy  and  on  the 
80th  day  of  August  in  each  year  there- 
after. The  insured  did  not  accept  the 
policy  until  November  19, 1904.  Death 
occurred  in  October  of  the  following 
year  without  the  premium  having  been 
paid  on  August  30th  as  expressly  pro- 
vided in  the  policy,  and  the  insurer 
disclaimed  liability  on  the  ground  of 
forfeiture  for  the  nonpayment  of  the 
second  annual  premium.  The  plaintiff 
contended  that,  since  the  policy  be- 
came effective  only  on  its  delivery  and 
the  payment  of  the  first  premium  on 
November  19th  of  the  preceding  year, 
the  insured's  death  in  October  was 
within  the  period.  The  company  in- 
sisted on  the  express  terms  of  its  pol- 
icy stipulating  for  the  payment  of 
premiums  on  August  30th.  The  court 
held  that  the  premium  periods  were  to 
be  computed  from  the  date  expressly 
specified  in  the  policy,  even  though  the 
policy  was  conditioned  to  become  ef- 
fective on  its  delivery,  which  had  ac- 
tually taken  place  at  a  subsequent 
date.  In  its  opinion  the  court  cited 
and  followed  the  California  case  of 
Methvin  v.  Fidelity  Mut.  Life  Asso. 
(1900)  129  Cal.  251.  61  Pac.  1112,  su- 
pra, which  the  court  said  "is  in  full 
accord  with  what  we  now  decide." 

In  Sydnor  y.  Metropolitan  L.  Ins.  Co. 
(1904)  26  Pa.  Super.  Ct.  521,  the  policy 
contained  the  following  provisions: 
(1)  No  obligation  is  to  be  "assumed  by 
the  company  until  the  first  premium 
has  been  paid."  (2)  The  quarter- 
annual  premium  of  $9.34  (is  due  and 
payable)  on  or  before  the  delivery  of 
this  policy,  and  of  a  like  amount  on  or 
before  the  Slst  day  of  March,  June, 
September,  and  December  of  each  and 
every  year  during  the  life  of  the  in- 
sured." (8)  "The  acceptance  by  the 
company  at  any  time  of  a  premium 
past  due  ia  to  be  taken  as  an  act  of 
grace  by  the  company,  and  not  as  a 
precedent,  nor  as  a  waiver  of  any  of 
the  policy  conditions."  The  policy 
was  executed  on  March  31st,  and  ten- 
dered to  the  insured  on  April  2d,  but 
was  not  delivered  on  that  day  because 


the  insDred  could  not  pay  the  pr»- 
nuum.  The  policy  was  retained  by  the 
local  agent  until  April  26th,  on  whieh 
date  the  insured  paid  the  first  pre- 
mium and  the  agent  delivered  the  pol- 
icy. The  insured  did  not  pay  the  pre- 
mium that  fell  due  on  the  last  day  of 
September  according  to  the  due  date 
as  specified  in  the  policy,  but  payment 
was  tendered  the  company  on  October 
14th,  which  was  within  six  months  of 
the  date  of  the  delivery  of  the  policy. 
The  insured  died  October  14th,  and 
the  company  disclaiftted  any  liability 
under  the  policy.  In  an  action  to  re- 
cover the  face  of  the  policy  it  was  con- 
tended that  the  policy  contemplated 
the  payment  of  the  premiums  quarter- 
ly from  the  time  the  policy  became 
effective  as  a  binding  contract,  and 
that  the  payment  of  the  first  premium 
on  April  26th  paid  for  insurance  to 
July  26th,  that  the  payment  of  the 
second  premium  paid  for  three  months' 
additional  insurance,  or  until  October 
26,  and,  the  insured  having  died  before 
the  expiration  of  this  period,  that  the 
company  was  liable.  The  court  held 
that  the  parties  were  bound  by  the 
express  terms  of  the  policy,  and  that 
therefore  the  premium  periods  were 
to  be  computed  as  of  the  date  specified 
in  the  policy,  saying:  "The  parties 
made  their  own  contract,  whieh  is  free 
from  ambiguity  and  must  be  enforced 
according  to  its  terms.  The  conten- 
tion of  the  appellant  would  write  into 
the  contract  terms  upon  which  the 
parties  never  agreed.  The  policy  did 
not  become  a  binding  contract  until  the 
first  premium  was  paid;  there  could 
have  been  no  recovery  upon  the  policy 
had  the  insured  died  between  March 
31  and  April  26,  1902;  that,  however, 
was  not  the  fault  of  the  company,  but 
because  the  insured  had  failed  to  com- 
ply with  the  condition  precedent  to 
the  assumption  of  liability  by  the  in- 
surer, the  payment  of  the  considera- 
tion for  the  undertaking  to  indemnify. 
The  policy  which  the  defendant  com- 
pany tendered  did  not  require  that  the 
first  premium  should  be  paid  upon  any 
particular  day,  but  it  did  covenant  t^at 
the  premium  should  be  paid  on  or  be- 
fore the  delivery  of  the  policy,  and 
that  it  should  become  a  binding  con- 
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tract  only  when  the  first  premium  was 
paid.  When  the  first  premium  was 
paid  and  the  policy  was  delivered,  the 
parties  became  bound  by  its  covenants. 
l%e  defendant  agreed  to  pay  upon  the 
death  of  Hester  Baer, — not  within  a 
definite  time,  but  whenever  she  might 
die, — ^upon  condition  that  upon  each 
one  of  four  specific  days  in  each  and 
■every  year  during  the  life  of  the  in- 
jured a  certain  premium  should  be 
paid,  as  the  consideration  for  the  in- 
demnity furnished.  The  contract  was 
not  that  the  insured  should  pay  the 
first  premium  upon. the  date  of  the 
policy,  and  the  others  quarterly  there- 
after. The  fact  that  the  time  when 
-the  policy  could  be  delivered  was  un- 
-certain  may  have  had  some  influence 
in  leading  the  parties  to  abstain  from 
-fixing  a  specific  date  for  the  payment 
•of  the  first  premium.  Whatever  the 
reason  may  have  been,  the  time  for 
"the  payment  of  that  premium  was  left 
dependent  upon  the  delivery  of  the 
policy.  After  the  first  premium  was 
paid  the  terms  of  the  contract  left 
710  room  for  doubt  as  to  the  time  when 
future  payments  were  to  be  made; 
when  in  the  flight  of  time  one  of  the 
days  specified  by  the  contract  arrived, 
a  pajrment  must  be  made,  or  the  com- 
-pany  would  cease  to  be  bound.  The 
third  premium  became  due  on  the  .last 
day  of  September  and  a  payment  ren- 
dered on  October  14  was  not  in  time." 

b.  View   that  period  ts  computed  from 
date  of  delivery. 

In  Minnesota  and  Missouri,  and  also 
in  a  Federal  case  arising  in  the  state 
-of  Washington,  the  view  has  been 
-taken  that  the  premium  periods  are  to 
be  computed  from  the  date  of  the  de- 
livery of  the  policy  and  the  payment 
of  the  first  premium,  when  the  taking 
effect  of  the  policy  is  conditioned  on 
-these  contingencies,  though  the  policy, 
in  express  terms,  stipulates  for  the 
-payment  of  the  premiums  on  a  specific 
date.  PRtiDENTiAii  Ins.  Co.  v.  Stewart 
(reported  herewith)  ante,  766; 
Stramback  v.  Fidelity  Mut.  L.  Ins.  Co. 
ri905)  94  Minn.  281,  102  N.  W.  731; 
Ualsey  v.  American  Cent.  L.  Ins.  Co. 
(1914)  258  Mo.  659, 167  S.  W.  951. 

In  PEtTOENTIAL  iNS.  CO.  V.  STEWAET 

^reported  herewith)  ante,  766;  it  ap- 


peared that  the  application  for  insur- 
ance contained  the  following  provi- 
sion: "Said  policy  shall  not  take  ef- 
fect until  the  same  shall  be  issued  and 
delivered  by  the  saia  company,  ana  tne 
first  premium  paid  thereon  in  full." 
The  policy  was  issued  and  bore  the 
date  February  19,  1915,  but  it  was  not 
delivered  until  April  16,  1916,  and  on 
that  date  the  first  premium  was  paid. 
The  policy  also  contained  the  follow- 
ing provision:  "Twelve  and  T9ioo  dol- 
lars, payable  on  the  delivery  of  this 
policy  and  thereafter  quarter-annual- 
ly at  the  home  office  of  the  company, 
or  as  provided  under  the  heading  'Pro- 
visions' on  the  second  page  hereof,  in 
exchange,  August  and  November  in 
every  year  during  the  continuance  of 
this  policy."  The  insured  died  on  July 
19,  1915,  and  within  the  period  of 
grace  after  the  expiration  of  three 
months,  if  the  three  months  were 
reckoned  from  the  date  of  the  deliv- 
ery of  the  policy  and  the  payment  of 
the  first  premium.  Therefore,  unless 
the  date  of  the  payment  of  the  second 
premium  was  fixed  at  an  earlier  date 
by  other  provisions  of  the  policy,  the 
policy  was  still  in  existence  at  the  time 
of  the  death  of  the  insured,  and  plain- 
tiff was  entitled  to  recover  by  the 
express  terms  of  the  contract.  In 
holding  that  the  date  from  which  the 
premium  periods  were  to  be  computed 
was  the  date  of  delivery  and  payment 
of  the  first  premium,  the  court  said: 
"The  contract  of  insurance  in  the  pres- 
ent case  contained,  as  we  have  seen, 
two  inconsistent  provisions;  one  that 
the  pblicy  took  effect  only  upon  the 
issuance  and  delivery  thereof,  and  the 
premium  was  to  be  payable  on  such 
delivery,  and  thereafter  quarter-an- 
nually; the  other  tiiat  the  premiums 
were  to  be  paid  on  the  19th  day  of 
February,  May,  August,  and  Novem- 
ber in  each  year.  The  contract  was 
fairly  susceptible  of  two  different  con- 
structions. This  court  would  not  be 
justified  in  ruling  that  the  insured 
had  not  the  right  to  assume  that  the 
first  provision  was  controlling.  He 
had  stipulated  in  his  application  that 
the  insurance  was  to  take  effect  from 
the  date  of  the  delivery  of  the  policy, 
and  he  may  have  assumed — and  it  is 
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not  an  unreasonable  assumption — ^that 
the  second  provision  in  regard  to  the 
date  of  pa3rment,  which  besrins  with 
the  word  'or,'  was  intended  to  present 
an  alternative,  and  to  give  him  the 
option  to  decide  whether  he  would  pay 
in  accordance  with  the  terms  of  the 
first  provision  or  those  of  the  second. 
The  construction  which  the  plaintiff  in 
error  contends  for  would  require  the 
assured  to  ignore  a  plain  provision  of 
the  contract  and  to  pay  a  premium  for 
insurance  which  he  never  received. 
We  think  the  court  below  committed 
no  error  in  ruling  that  the  policy  was 
still  in  force  at  the  date  of  the  death 
of  the  insured.  ...  It  would  have 
been  a  very  easy  matter  for  the  plain- 
tiff in  error  to  prepare  a  policy  which 
was  not  ambiguous.  If  it  intended  not 
to  be  bound  by  the  provision  that  the 
policy  took  effect  on  delivery  and  that 
the  premiums  were  payable  quarterly 
yearly  thereafter,  it  should  have  made 
known  its  intention  in  plain  words." 

In  Stramback  v.  Fidelity  Mut.  L.  Ins. 
Co.  (1905)  94  Minn.  281,  102  N.  W. 
731,  the  policy  in  suit  contained  the 
following  provision:  "This  contract 
is  made  in  consideration  of  the  written 
application  of  the  above-named  in- 
sured, which  is  made  a  part  hereof,  a 
copy  of  which  is  hereto  attached,  and 
the  payment  in  advance  to  said  com- 
pany of  $65.02  on  the  delivery  of  this 
policy,  and  thereafter  to  the  company 
at  its  head  office  in  the  city  of  Phila- 
delphia, upon  the  8th  day  of  the 
months  of  September  and  March  in 
every  year  until  the  premiums  for  fif- 
teen full  years  shall  have  been  duly 
paid  to  the  said  company."  Among 
the  general  provisions  in  the  policy  is 
one  to  the  effect  that  the  application 
forms  the  sole  basis  of  the  contract, 
which  shall  not  be  operative  or  bind- 
ing until  actual  payment  of  the  ini- 
tial premium  and  the  delivery  of  the 
policy  during  the  lifetime  and  good 
health  of  the  insured.  The  applica- 
tion was  made  on  August  25th,  was  is- 
sued on  September  8th,  and  delivered 
on  September  24th,  at  which  time  the 
insured  paid  the  first  premium.  Ac- 
cording to  the  findings,  the  delivery  of 
the  policy  and  the  payment  of  the 
first  premium  were  concurrent  acts. 


The  policy  and  application  were  both 
silent  as  to  the  commencement  of  the 
premium  periods.  It  was  contended 
by  the  company  that  the  periods  were 
to  be  computed  from  the  date  of  the 
execution  of  the  policy  according  to  the 
usual  course  of  the  insurance  busi- 
ness. The  plaintiff  took  the  position 
that,  since  the  insurance  was  opera- 
tive only  from  the  delivery  of  the  pol- 
icy, the  date  of  delivery  should  control 
the  premium  periods.  In  holding  that 
the  premium  periods  began  on  the  de- 
livery of  the  policy,  tbe  court  said: 
"In  our  judgment,  the  significant  thing 
is  the  payment  of  the  premium  in  ad- 
vance, and  not  the  date  of  its  pay- 
ment; and  the  insured,  when  fur- 
nished with  the  policy,  was  entitled  to 
assume  that  by  the  payment  of  tbe 
semiannual  premium  he  had  paid  for 
half  a  year's  insurance,  and  he  was 
advised  that  all  subsequent  premiums 
were  required  to  be  paid  on  the  8th 
of  March  and  September;  but  what 
was  there  to  call  his  attention  to  the 
fact  that  the  period  of  insurance  was 
to  date  from  the  day  of  such  pay- 
ments? If  such  is  the  custom  and  prac- 
tice of  insurance  companies,  and  the 
insured  had  knowledge  of  it,  tiie  rec- 
ord is  silent  upon  that  point.  The 
argument  is  advanced  that  it  would 
tend  to  much  confusion  if  insurance 
policies  were  required  to  run  from 
the  date  of  their  delivery,  instead  of 
the  date  of  their  issuance;  but,  on 
the  other  hand,  it  may  be  said  that  the 
insured  could  be  deprived  of  insurance 
already  paid  for,  were  the  company 
permitted  to  fix  conditionally  the  in- 
ception of  the  term  of  insurance  at 
the  date  of  the  policy,  dependent  upon 
subsequent  payment  and  delivery. 
This  period  between  the  dating  of  the 
policy  and  its  delivery,  under  such 
construction,  would  inure  to  the  bene- 
fit of  the  company,  for  it  is  conceded 
that  if  the  insured  in  this  case  had 
died  between  the  issuance  of  the  policy 
September  8,  and  the  payment  of  the 
premium  and  delivery  of  the  policy 
September  24,  the  company  would  not 
have  been  liable.  Our  conclusion  on 
this  point  is  that  it  was  contemplated 
by  the  parties,  as  gathered  from  their 
conduct  and  the  documents,  not  only 
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that  the  policy  became  effective  Sep- 
tember 24,  but  also  that  the  insurance 
paid  for  by  the  initial  premium  had 
its  inception  September  24." 

In  Halsey  v.  American  Cent  L.  Ins. 
Co.  (1914)  258  Mo.  659. 167  S.  W.  951, 
it  appeared  that  the  insured  made  ap- 
plication  for  insurance  on  the  24th  day 
of  May,  1906.    The  policy  was  issued 
on  the  31st  day  of  May,  1906,  and  was 
delivered  to  the  insured  on  the  5th 
day  of  June,  1906.     On  the  31st  of 
May  of  the  following  year  the  local 
agent  of  the  company  was  tendered  a 
check  for  the  payment  of  the  second 
premium.    Thereupon  he  was  advised 
by  the  agent  that  he  did  not  have  the 
company's  receipt  for  the  premium 
and  was  not  authorized  to  accept  the 
payment  or  to  bind  the  company  in 
the  matter.    The  insured  died  the  6th 
day  of  June,  1907.    The  material  parts 
of  the  application  were  as  follows :   "I. 
Augustus  G.  Halsey,  of  St.  Louis,  Mis- 
souri, hereby  propose  to  insure  my  life 
with  the  American  Central  Life  In- 
surance Company  to  the  amount  of 
$10,000.    .    .    .    The  annual  premium 
to  be  made  payable  in  advance  on  the 
24th  day  of  May.     ...     I  hereby 
expressly  agree  that  there  shall  be  no 
contract  of  insurance  until  a  policy 
shall  have  been  issued  and  delivered  to 
me  when  in  good  health,  and  the  pre- 
mium paid  to  said  company  or  its  duly 
authorized  agent  during  my  lifetime. 
.    .    .    The  failure  to  pay  any  pre- 
mium or  obligation  given  to  the  com- 
pany therefor  at  the  time  the  same 
become  due    .    .    .    shall  render  any 
policy   issued   upon   this   application 
void  and  terminate  all  liability  to  the 
company  thereon,  except  as  otherwise 
provided  in  said  policy.    .    .    . '  This 
application  and  policy  hereby  applied 
for,  taken  together,  shall   constitute 
the  entire  contract  between  the  parties 
hereto."     The  material  parts  of  the 
policy  were  as  follows:    "The  Amer- 
ican Central  Life  Insurance  Company 
of  Indianapolis,  Indiana,  in  consider- 
ation of  the  agreements  and  warran- 
ties in  the  printed  and  written  appli- 
cation for  this  policy  of  insurance  and 
of  the  loan  corticate  given  the  com- 
pany, all  of  which  are  hereby  made  a 
part  of  this  contract,  and  of  the  pay- 
6  A.L.R.— 50. 


ment  in  cash  in  advance  of  the  sum  of 
$307,  hereby  insures  the  life  of  Au- 
gustus C.  Halsey,  hereinafter  called 
the  'insured,'  of  the  city  of  St.  Louis, 
state  of  Missouri,  for  a  period  of  one 
year  from  the  24th  day  of  May,  1906, 
and  in  consideration  of  the  further 
payment  in  cash  of  |307  on  or  before 
the  24th  day  of  May  and  every  year 
thereafter  during  the  continuance  of 
this  policy  until  fifteen  full  annual 
premiums  shall  have  been  paid,  here- 
by promises  to  pay  $10,000  to  the  in- 
sured's executors.    .    .    .    The  pay-, 
ment  of  the  first  annual  premium  here- 
on is  a  condition  precedent  to  the  tak- 
ing effect  hereof,  and  it  is  expressly 
agreed  that  this  policy  shall  not  be- 
come binding  upon  the  company  until 
said  premium  is  actually  paid  during 
the  lifetime  and  good  health  of  the 
inshred,  and  that  the  delivery  of  this 
policy  without  such  payment  shall  not 
be  a  waiver  of  such  precedent  con- 
dition."   It  was  held  that  the  premium 
periods  were  to  be  computed  from  the 
date  of  the  delivery  of  the  policy,  on 
the  ground  that  the  insurance  com- 
pany could  not  charge  for  a  full  year's 
insurance   and   only   protect  the   in- 
sured for  a  period  less  than  that  time. 
The  court  said:     "All  the  courts  of 
the  country,  hoih  state  and  Federal, 
give  a  very  liberal  construction  to 
contracts  of  insurance,  and  never  per- 
mit a  miscarriage  of  justice  by  a  tech- 
nival  or  narrow  construction  there- 
of.    While  this  record  discloses  the 
fact  that  the  application  for  the  in- 
surance of  the  deceased  was   dated 
May  24,  1906,  and  that  the  premiums 
were  payable  upon  that  date,  yet  that 
was  not  all  of  the  contract  between 
the  parties.     The  policy   itself  was 
just    as    important    a    factor    in    the 
agreement  as  was  the  application  for 
the  insurance.    The  policy  was  dated 
May  31,  1906,  but  it  was  not  delivered 
until  June  5th  of  that  year,  which  by 
its  express  terms  was  not  to  become 
effective  until  delivered,  and  the  first 
annual  premium  paid,  which  was  done 
on  June  5,  1906.    Under  the  terms  of 
this  contract,  which  consisted  of  the 
application  and  the  policy  issued  in 
pursuance  thereto,  the  deceased  was 
clearly  insured  for  one  full  year  from 
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June  5,  1906,  to  the  last  minute  of 
June  4,  1907.  That  being  unquestion- 
ably true,  and  the  tender  made  of  the 
second  premium  by  the  brother  of  the 
deceased  on  May  31,  1907,  while  the 
policy  was  still  in  full  force  and  ef- 
fect, was  clearly  made  within  the  time 
agreed  to  by  the  parties,  if  the  entire 
contract  is  to  be  considered  as  a  whole. 
If  this  is  not  true,  then  by  parity  of 
reasoning  advanced  by  counsel  for  ap- 
pellant, the  policy  was  never  in  force, 
for  the  simple  reason  that  the  first 
premium  was  not  paid  on  May  24, 1906, 
but  was  paid  on  the  6th  of  June,  1906, 
the  date  the  policy,  by  its  terms,  went 
into  effect.  This  very  act  of  the  par- 
ties, under  the  facts  and  circum- 
stances in  the  case,  puts  a  practical 
construction  upon  the  contract  made 
and  entered  into  between  them,  name- 
ly, that  each  succeeding  annual  pre- 
mium should  be  paid  during  the  life 
of  the  policy,  and  thereby  keep  it  in 
full  force  apd  effect  for  the  period  of 
time  stated  therein.  If  this  is  not  the 
true  meaning  of  the  parties,  then  the 
appellant  is  driven  to  the  conclusion 
that  the  deceased  paid  for  a  full  year's 
insurance,  but  under  the  terms  of  the 
policy  he  was  only  entitled  to  about 
eleven  and  one-half  months  of  insur- 
ance. This,  nor  any  other  court, 
should  allow  an  insurance  company  to 
thus  stultify  itself  after  taking  the 
premium  for  a  full  year,  and  then  es- 
cape liabili^  by  interposing  the  tech- 
nical question  that  by  the  application 
for  the  policy  the  insured  agreed  to 
pay  the  premium  long  before  it  was 
due." 

IV.  Where  policy  ie  antedated. 

a.  By  request  of  inmtred. 

When  a  policy  is  antedated  at  the 
request  of  the  insured,  the  agreement 
is  binding  on  both  parties,  and  the 
premiuih  periods  begin  on  the  date  so 
inserted.  Johnson  v.  Mutual  Ben.  L. 
Ins.  Co.  (1906)  75  C.  C.  A.  22, 143  Fed. 
950;  Jewett  v.  Northwestern  Nat.  L. 
Ins.  Co.  (1907)  149  Mich.  79, 112  N.  W. 
734. 

In  Johnson  v.  Mutual  Ben.  L.  Ins. 
Co.  (Fed.)  supra,  it  appeared  that  the 
application  was  made  on  December  24, 
1890.    In  the  application  the  insured 


requested  the  company  to  antedate 
his  policy  on.  November  11th,  1890. 
This  was  done  to  obtain  a  cheaper  rate. 
The  policy  was  issued  on  January 
15th,  1891,  on  which  date  the  insured 
paid  the  year's  premium.  Subsequent 
premiums  were  fixed  to  fall  due  on  the 
11th  of  November  in  each  ensuihg 
year,  as  per  the  requests  of  the  in- 
sured in  his  application.  The  insured 
paid  the  premiums  for  the  following 
two  years  on  November  11th,  1893. 
The  policy  provided  for  extended  in- 
surance in  case  of  default  in  the  pay- 
ment of  any  premium  after  two  full 
years'  premiums  had  been  paid.  It 
was  contended  by  the  plaintiff  that 
this  extended  insurance  began  to  run 
on  January  15th,  the  anniversary  of 
the  delivery  of  the  policy,  but  the 
company  insisted  that  the  date  from 
which  it  was  to  be  computed  was  the 
anniversary  of  the  date  the  premium 
periods  became  due.  The  court  held 
that  the  premium' periods  were  to  be 
computed  from  the  date  agreed  on  by 
the  parties,  and  that  the  plaintiff  was 
bound  thereby,  saying:  "That  both 
the  insured  and  the  company  regard 
the  first  premium  payment  as  carrying 
the  policy  only  to  the  11th  of  Novem- 
ber, 1891,  and  not  to  the  15th  of  the 
following  January,  is  conclusively 
shown  by  their  subsequent  course  of 
dealing.  .  .  .  [And]  we  are  unable 
to  sustain  the  contention  of  the  ad- 
ministratrix that  the  premium  pay- 
ments continued  the  policy  in  full 
force  until  the  15th  of  January,  1894. 
Such  a  construction  is  irreconcilable 
with  that  which  the  unambiguous  con- 
duct of  the  parties  shows  that  they 
adopted  for  their  own  guidance.  It  is 
not  of  vital  importance  to  determine 
their  motives  in  the  adjustment  of  the 
premium  payments,  but  it  is  fairly  in- 
ferable, unless  we  shut  our  eyes  and 
ignore  well-known  methods  employed 
in  the  insurance  business,  that  the 
rule  of  the  company  was  to  regard  the 
age  of  the  applicant  for  insurance  as 
being  that  at  his  nearest  birthday,  and 
that  as  the  insured  desired  to  obtain  a 
lower  premium  rate,  which  was  to  en- 
dure during  the  life  of  the  policy,  he 
was  willing  to  allow  his  first  preminm 
payment  to  cover  a  short  period  an- 
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tenor  to  the  date  of  his  policy  so  that 
he  might  be  accepted  as  of  tne  age  of 
forty-four." 

In  Jewett  v.  Northwestern  Nat.  L. 
Ins.  Co.  (Mich.)  supra,  it  appeared 
that  the  insured  made  application  for 
insurance  on  August  11th,  and  paid 
the  first  premium  on  the  same  date. 
By  the  request  of  insured  the  policy 
was  dated  August  1st.  The  policy  was 
delivered  on  August  18th.  The  follow- 
ing year,  after  the  second  premium 
was  due,  the  insured  wrote  the  com- 
pany for  a  statement  of  the  amount 
of  premium  due,  and  in  response  to 
the  statement  received,  on  November 
4th,  mailed  the  company  the  past-due 
premium  with  interest.  On  November 
7th  the  company  sent  the  insured  a 
receipt  for  the  premium,  acknowledg- 
ing it  as  the  quarterly  premium  due 
August  Ist.  No  further  premiums 
were  paid,  and  the  insured  died  No- 
vember 17th.  The  policy  provided, 
that  the  insurance  covered  the  life  of 
the  insured,  "in  the  amount  of  $500, 
commencing  on  the  Ist  day  of  August, 
1902,  at  noon,  for  a  period  of  five 
years,  and  in  the  amount  of  $1,000, 
commencing  on  the  1st  day  of  August, 
1907,  at  noon,  and  continuing  for  a 
period  of  five  years."  On  the  question 
whether  the  premium  periods  were  to 
be  computed  from  the  date  of  delivery 
or  the  date  specified  in  the  policy,  the 
eourt  held  that,  though  the  policy  was 
antedated,  the  parties  were  bound  by 
their  express  contract  as  to  the  com- 
mencement of  the  premium  periods, 
saying:  "He  [the  insured]  deliberately 
chose  his  form  of  policy,  with  full 
knowledge  of  all  its  terms  and  condi- 
tions. There  is  no  claim  of  any  unfair 
conduct  on  the  part  of  the  company. 
The  application  and  the  policy  indi- 
cate that  the  policies  under  this  form 
of  insurance  were  to  commence  on  the 
1st  day  of  some  month.  Mr.  Jewett 
chose  to  have  his  policy  dated  the  1st 
of  August,  rather  than  the  1st  of  Sep- 
tember following.  The  terms  of  the 
policy  are  so  clear  and  explicit  that 
"he  who  runs  may  read"  it  and  un- 
derstand. It  provided  for  the  payment 
of  |100  to  cover  the  first  annual  pre- 
mium for  one  year,  running  from  the 
1st  day  of  August  to  the  1st  day  of 


August  following.  It  provided  that 
the  premiums  thereafter  should  be 
paid  in  quarterly  instalments  of  $25 
each  on  or  before  the  1st  day  of  cer- 
tain months,  and  that  failure  to  pay  as 
provided  should  result  in  the  forfei- 
ture of  the  policy.  There  is  always  a 
time  between  the  application  for  a  pol- 
icy and  its  issuance  by  the  company 
where  it  is  expressly  so  provided  that 
liability  does  not  attach.  That  fact, 
however,  does  not  operate  to  change 
the  times  and  terms  of  payment  ex- 
pressly provided  in  the  policy  itself. 
The  contention  of  the  learned  counsel 
is  that,  inasmuch  as  the  policy  in  ques- 
tion was  not  in  force  until  the  18th 
day  of  August,  therefore  the  payments 
of  the  quarterly  premiums,  were  post- 
poned eighteen  days." 

b.  By  fraud  of  agent. 

Where  an  agent  interlines  in  the 
application,  "Please  date  policy  same 
as  application,"  without  the  consent 
or  knowledge  of  the  insured,  and  the 
insurer  antedates  the  policy  to  con- 
form to  the  date  of  the  application,  the 
premium  period  is  to  be  computed 
from  the  date  of  the  execution  of  the 
policy. 

•  McMaster  v.  New  York  L.  Ins.  Co. 
(1901)  183  U.  S.  25,  46  L.  ed.  64,  22 
Sup.  Ct.  Rep.  10.  In  that  case  it  ap- 
peared that  the  insured  made  an  ap- 
plication for  insurance  on  December 
12,  1898.  By  express  agreement  he 
was  to  pay  the  first  year's  premium 
on  the  delivery  to  him  of  the  policies, 
and  the  policies  were  not  to  take  effect 
until  they  were  delivered.  The  appli- 
cation said  nothing  as  to  when  the 
policies  should  be  dated,  but  after  it 
was  signed  the  agent,  for  his  own  pur- 
poses, inserted  a  request  to  the  in- 
surer, "Please  date  policy  same  as  ap- 
plication." This  was  done  without 
the  consent  or  knowledge  of  the  in- 
sured, and  he  never  knew  that  these 
words  had  been  written  in  the  appli- 
cation. The  application  was  forward- 
ed to  the  company  and  the  policies 
were  issued  and  dated  December  18th, 
1893.  They  were  delivered  to  the  in- 
sured on  December  26,  1893,  at  which 
time  the  insured  asked  the  agent  if  the 
policies  were  as  represented  and  if 
they  insured  him  for  thirteen  months. 
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The  agent  informed  the  insured  that 
the  policies  covered  a  period  of  thir- 
teen months  from  the  date  of  delivery, 
and  the  insured -paid  the  first  annual 
premium.  The  policies,  although 
dated  December  18th  and  in  force 
from  that  date,  provided  for  the  pay- 
ment of  premium  on  December  12th  of 
each  year.  The  insured  died  on  Jan- 
uary 18th  of  the  following  year,  and 
the  question  arose  as  to  whether  the 
insurance  was  forfeited  by  the  failure 
to  pay  the  second  annual  premium 
within  .thirty  days  after  December 
12th.  The  insurance  company's  con- 
tention was  that  the  insured,  having 
requested  that  the  policies  should  be 
issued  as  of  the  same  date  as  the  ap- 
plication, was  estopped  from  denying 
that  the  premiums  were  due  on  that 
date,  although  the  policies  were  dated 
December  18th.  The  .plaintiff  insisted 
that,  since  the  policies  became  effect- 
ive only  on  their  delivery  and  the  pay>  . 
ment  of  the  first  premium,  therefore 
the  premium  periods  ought  to  be  com- 
puted from  the  date  of  the  delivery  of 
the  policies.  The  court  in  its  decision 
held  that  neither  contention  was  cor- 
rect; that  the  premium  periods  were 
not  to  be  computed  from  either  the 
date  of  the  application  or  the  date  of 
the  delivery  of  the  policies,  but  from 
the  date  of  the  execution  of  the  pol- 
icy, and  that  therefore,  under  the 
facts,  the  payment  of  the  first  year's 
premium  made  the  policies  nonforfeit- 
able for  a  period  of  thirteen  months 
from  that  date.  The  court  said :  "To 
hold  the  insurance  forfeitable  for 
nonpayment  of  another  premium  with- 
in the  year  for  which  payment  had 
already  been  fully  made  would  be  to 
contradict  the  legal  effect  under  the 
applications  and  policies  of  the  first 
annual  payment.  Clearly,  such  a  con- 
struction is  uncalled  for,  if  the  words, 
'the  12th  day  of  December  in  every 
year  thereafter,'  could  be  assumed  to 
mean  in  every  year  after  the  year  for 
which  the  premiums  had  been  paid. 
But  if  not,  taking  all  the  provisions 
together,  and  granting  that  the  words 
included  December  12,  1894,  neverthe- 
less it  would  not  follow  that  forfeiture 


could  b^  availed  of  to  cut  short  the 
thirteen  months'  immunity  from  De- 
cember 18,  1893,  as  the  premiums  had 
already  been  paid  up  to  December  18, 
1894.  And  the  company  could  not  be 
allowed  on  this  record,  by  making  the 
second  premium  payable  within  the 
period  covered  by  the  payment  of  the 
first  premium,  to  defeat  the  right  to 
the  month  of  grace  which  had  been 
proffered  as  the  inducement  to  the 
applications,  and  had  been  relied  on  as 
secured  by  the  payment.  If  death 
had  occurred  on  December  18,  1894, 
or  between  the  12th  and  18th,  it  is 
quite  clear  that  recovery  could  have 
been  had,  and  as  the  contracts  were 
for  life,  and  were  not  determinable 
(at  least,  for  twenty  years)  at  a  fixed 
date,  but  only  by  forfeiture,  it  appears 
to  us  that  the  applicable  rules  of  con- 
struction forbid  the  denial  of  the 
month  of  grace  in  whole  or  part.  It 
is  worthy  of  remark  that  it  was  spe- 
cifically provided  that  after  the  poli- 
cies had  been  in  force  one  full  year 
they  should  become  incontestable  on 
any  other  ground  than  nonpayment  of 
premiums,  and  we  suppose  it  will  not 
be  contended  that  if  any  other  ground 
of  contest  had  existed  and  death  had 
occurred  between  December  12  and 
December  18,  1894,  the  company  would 
have  been  cut  off  from  making  its  de- 
fense, because  the  policies  had  been 
in  force  'one  full  year*  from  December 
12.  And  if  not  in  force  until  Decem- 
ber 18,  the  date  of  actual  issue,  how 
can  it  be  said  that  liability  to  for- 
feiture accrued  before  the  twelve 
months  had  elapsed?  The  truth  is,  the 
policies  were  not  in  force  until  Decem- 
ber 18,  and  as  the  premiums  were  to  be 
paid  annually,  and  were  so  paid  in 
advance  on  delivery,  the  second  pay- 
ments were  not  demandable  on  De- 
cember 12,  1894,  as  a  condition  of  the 
continuance  of  the  policies  from  the 
12th  to  the  18th.  And  as  the  policies 
could  not  be  forfeited  for  nonpayment 
during  that  time,  the  month  of  grace 
could  not  be  shortened  by  deducting 
the  six  days  which  belonged  to  Mc- 
Master  of  right"  A.  S.  M. 
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J.  W.  KNIGHT,  Plflf.  in  Err., 

V. 

ALAMO  MANUFACTURING  COMPANY. 

MioMiian  Swpreme  Court  — March  80,  1919. 
(190  Mich.  223,  157  N.  W.  24.) 

Oorporatioii  —  preferred  stock  —  right  to  sue  for  dividends. 

1.  An  ordinary  certificate  of  preferred  stock  in  a  corporation  providing 
for  cumulative  dividends  does  not  entitle  the  holder  to  an  action  against 
the  corporation  for  the  dividends  until  they  have  been  declared. 

[See  note  on  this  question  beginn'^g  on  page  802.] 

Definition  —  dividend. 

2.  The  word  "dividend"  in  a  cer- 
tificate of  preferred  stock  of  a  cor- 
poration does  not  mean  merely  profits, 
but  profits  which  have  been  set  aside 
by  the  directors  in  dividends. 

[See  7  R.  C.  L.  288.] 
Corporatimi  —  right  to  compel  dec- 

iaration  of  dividends. 

S.  A  stockholder  may  resort  to 
cqui^  to  compel  directors  to  declare 
dividends  when  there  are  profits  from 
which  tiiey  should  be  declared. 

[See  7  B.  C.  L.  294.] 
Appeal  —  right  judgment  —  wrong 


4.  A  right  judgment  will  not  be  re- 
versed because  a  wrong  reason  was 
assigned  for  it. 

Evidence  —  proof  of  profits  for  div- 
idends. 

5.  Evidence  that  the  secretary  of  a 
corporation  told  stockholders  that  the 


corporation  had  commercial  paper 
from  which  dividends  might  be  paid, 
but  that  the  banks  would  not  advance 
money  on  it  at  that  time,  and  that 
they  would  get  their  dividends  in  a 
stated  number  of  days,  does  not  prove 
profits  applicable  to  dividends.  , 

Corj^oration  —  payment  of  dividends 
without  declaration  —  effect. 

6.  That  the  secretary  of  a  corpora- 
tion has  been  in  the  habit  of  paying 
dividends  without  the  action  of  the 
directors,  which  were  subsequently 
approved  by  the  stockholders,  does  not 
entitle  stockholders  to  sue  for  sub- 
sequent undeclared  dividends. 

[See  7  R.  C.  L.  295.] 
•—  unauthorized  payment  to  some  — 
effect. 

7.  An  unauthorized  payment  of  div- 
idends to  a  few  preferred  stockhold- 
ers of  a  corporation  is  not  equivalent 
to  a  declaration  of  a  dividend  in  favor 
of  all  preferred  stockholders. 


Ekbor  to  the  Circuit  Court  for  Hillsdale  County  (Chester,  J.)  to  review 
a  judgment  in  favor  of  defendant  in  an  action  brought  to  recover  stock 
dividends  alleged  to  be  due  and  unpaid.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  C.  A.  Shepard  and  B.  E. 
Sheldmi,  for  plaintiff  in  error: 

After  the  declaration  of  a  dividend 
by  a  corporation,  it  cannot,  at  a  subse- 
quent meeting  of  its  board  of  direct- 
ors, rescind  such  declarations;  nor 
can  it,  for  the  obvious  and  confessed 
purpose  of  defeating  its  payment, 
make  an  assessment  on  stock  payable 
on  the  same  day  as  was  a  previously 
declared  dividend. 

9  Am.  &  Eng.  Enc.  Law,  692. 

Lack  of  profits  should  be  the  only 
eontingency  to  postpone  a  stated  pay- 
ment; anything  less  than  this  would 
be  bad  faith. 


M'Laughlin  v.  Detroit  &  M.  R.  Co. 
8  Mich.  100. 

Mr.  F.  A.  Lyon,  for  defendant  in 
error: 

A  stockholder  does  not  become  a 
creditor  of  the  corporation  so  that  he 
may  maintain  a  suit  at  law  against 
the  company  for  dividends  until  such 
dividends  have  been  declared  by  the 
board  of  directors,  and  the  funds  set 
aside  for  the  payment  of  such  divi- 
dends. 

Cook,  Corp.  If  267-271,  524,  534,  note 
2,  11  545,  554B;  Lockhart  v.  Van  Al- 
styne,  31  Mich.  76,  18  Am.  Rep.  156; 
American  Steel  ft  Wire  Co.  v.  Eddy,  180 
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Mich.  266,  89  N.  W.  952;  Wedemeyer 
V.  Hindelang,  161  Mich.  600, 126  N.  W. 
708;  New  York,  L.  E.  &  W.  R.  Co.  v. 
Nickals,  119  U.  S.  296,  30  L.  ed.  363,  7 
Sup.  Ct  Rep.  209;  Taft  v.  Hartford, 
P.  &  F.  R.  Co.  8  R.  I.  310,  5  Am.  Rep. 
575;  Field  v.  Lamson  &  G.  Mfg.  Co.  162 
Mass.  388,  27  L.R.A.  136,  38  N.  E. 
1126;  Miller  v.  Ratterman,  47  Ohio  St. 
141,  24  N.  E.  496;  Shaffer  v.  McCul- 
loch,  113  C.  C.  A.  536,  192  Fed.  801; 
Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co. 
36  L.R.A.  826,  24  C.  C.  A.  271,  47  U.  S. 
App.  422,  78  Fed.  664;  Corgan  v. 
George  F.  Lee  Goal  Co.  218  Pa.  386, 
120  Am.  St.  Rep.  891,  67  Atl.  656,  11 
Ann.  Gas.  838. 

It  was  also  necessary  for  the  plain- 
tiff in  his  declaration  to  allege,  as  well 
as  to  prove,  upon  the  trial,  before  he 
could  recover  in  this  action  at  law, 
that  the  defendant  corporation,  by  its 
board  of  directors,  had  declared  a  divi- 
dend and  set  the  same  aside  for  the 
payment  to  the  preferred  stockholders. 

Cook,  Corp.  T  542,  note  6;  Hill  v. 
Atoka  Coal  &  Min.  Co.  —  Mo.  — ,  21  S. 
W.  508. 

Even  though  an  illegal  dividend  may 
have  been  paid  on  some  of  the  pre- 
ferred stock,  the  other  preferred  stock- 
holders cannot  claim  a  similar  divi- 
dend, there  being  no  profits. 

Cook,  Corp.  §  640,  notes  2-4;  Hamb- 
lock  T.  Clipper  Lawn  Mower  Co.  148 
111.  App.  618 ;  Berryman  v.  Bankers'  L. 
Ins.  Co.  117  App.  Div.  730,  102  N.  Y. 
Supp.  695. 

The  directors  are  not  compelled  to 
pay  out  a  dividend  on  either  common 
or  preferred  stock  so  long  as  in  their 
good  judgment  the  interests  of  the 
company  will  be  better  served  by  re- 
taining the  profits  in  the  treasury  for 
the  purpose  of  carrying  on  the  busi- 
ness of  the  company. 

Cook,  Corp.  §  545;  Hunter  v.  Rob- 
erts, 83  Mich.  63,  47  N.  W.  131 ;  Schell 
v.  Alston  Mfg.  Co.  149  Fed.  439;  Gehrt 
v.  Collins  Plow  Co.  156  111.  App.  102; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Nickals, 
119  U.  S.  296,  30  L.  ed.  363,  7  Sup.  Ct 
Rep.  209. 

Person,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  a 
justice's  court,  and  the  nature  of 
plaintiff's  claim  is  fairly  explained 
by  his  declaration,  which  reads  as 
follows:  'Tlaintiff  declares  verbal- 
ly in  assumpsit  on  the  following 
clause  in  certificate  No.  189  of  pre- 


ferred stock  of  the  Alamo  Manu- 
facturing Company,  of  Hillsdale^ 
Michigan;  to  wit,  'This  stock  is 
entitl^  to  a  cumulative  dividend  of 
7  per  cent  per  annum,  payable  semi- 
annually, on  the  Ist  day  of  Septem- 
ber, and  the  1st  day  of  March  of 
each  year.'  Plaintiff  says  the  divi- 
dend for  September,  1913,  and  for 
March,  1914,  have  neither  been 
paid,  and  the  amount  due  plaintiff 
at  the  commencement  of  this  suit 
was  $72.60,  for  which  plaintiff  askfr 
judgment." 

From  a  judgment  rendered  by  the 
justice  in  favor  of  plaintiff,  an  ap- 
peal was  taken  to  the  circuit  courts 
where  a  verdict  was  directed  for 
the  defendant.  The  case  is  brought 
here  by  writ  of  error. 

It  will  be  observed  that  plaintiff's 
pleading  does  not  aver  that  any  divi- 
dend was  declared  by  the  defendant 
company  for  either  September, 
1913,  or  March,  1914,  and  no  such 
dividends  were,  in  fact,  declared. 
This,  together  with  the  claim  that 
there  were  no  profits  from  which 
either  dividend  could  have  been  de- 
clared, constitutes  the  defense  in 
the  case. 

Plaintiff  admits  that  dividends 
upon  his  stock  are  payable  only 
from  such  profits  as  the  company 
may  make;  and  he  also  admits  that,, 
as  a  general  rule,  an  action  at  law 
will  not  lie  for  a  dividend  until  it 
has  been  duly  declared  by  the  di- 
rectors of  the  company.  But,  not- 
withstanding these  admissions,  he. 
insists  that  the  terms  of  his  certif- 
icate, which  was  authorized  by  a 
resolution  of  the  board  of  directors, 
constitute  an  absolute  promise  to 
pay  dividends  in  March  and  Sep- 
tember of  each  year,  if  there  are 
profits  from  which  they  can  be  paid, 
and  that  therefore  the  existence  of 
such  profits  is  a  legitimate  question 
to  be  determined  by  a  jury. 

In  this  the  plaintiff  is  entirely 
wrong.  His  is  an  ordinary  certifi- 
cate of  preferred  stock,  and  con- 
tains no  unusual  provisions.  It  doee 
entitle  him  to  dividends  in  Maorcb 
and  September  of  each  ytar,  if  <n 
those  dates  there  are  profits  in  <th« 
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possesBion  of  the 
the  directors,  in  the  exncise  of  a 
fair  discretion,  believe  can  properly 
be  distributed  as  dividends.  And, 
being  cumulative,  these  dividends, 
if  there  are  no  profits  at  the  time 
which  can  properly  be  used  to  pay 
them,  stand  over  until  there  are 
such  profits.  But  to  let  a  jury  de- 
termine whether  there  are  or  are 
not  profits,  and,  if  there  are  any,  to 
let  it  determine  whether  those  prof- 
its may  properly  be  distributed 
among  the  stockholders,  would  be 
equivalent  to  letting  a  jury  declare 
the  dividend.  This,  of  course,  is  not 
Corporation^  the  law ;  and,  if  each 
rT.ht'JSMl'"'"  stockholder  might 
for  dividends.  call  in  a  jury  at  his 
pleasure  to  determine  whether  a 
dividend  should  be  declared,  cor- 
porations would  be  short-lived  af- 
fairs and  of  but  little  value. 

"It  is  a  well-recognized  principle 
of  law  that  the  directors  of  a  cor- 
poration, and  they  alone,  have  the 
power  to  declare  a  dividend  of  the 
earnings  of  a  corporation,  and  to  de- 
termine its  amount."  Hunter  v. 
Roberts,  83  Mich.  63,  47  N.  W.  131. 

"The  property  of  the  corporation 
belongs  in  law  to  the  corporation, 
and  not  to  the  stockholders.  This  is 
just  as  true  of  the  profits  earned  by 
a  corporation  as  it  is  of  its  other  as- 
sets. The  stockholders  of  a  cor- 
poration may  have  the  equitable 
right  to  insist  that  the  profits  from 
the  corporate  business  shall  be  di- 
vided among  them,  but  they  have 
no  legal  right  to  any  share  therein, 
nor  is  there  any  indebtedness  to 
them  on  the  part  of  the  corporation, 
so  as  to  entitle  them  to  maintain  an 
action  against  it,  until  a  dividend 
has  been  made  or  declared."  2  Clark 
&M.  Priv.  Corp.  §  517(b). 

The  word  "dividend"  in  plaintiff's 
certificate  of  stock  does  not  mean 
simply  profits,  but  it  does  mean  such 
profits,  or  such  portion  of  the  prof- 
its, as  the  direct- 
ShrtdJsad^"  ors,  by  proper  res- 

olution, have  or- 
dered distributed  among  the  stock- 
holders. As  was  said  in  Allegheny 
v.  Pittsburg,  A.  &  M.  Pass.  R.  Co. 
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company  which     179  Pa.  414,  36  Atl.  161:    A  divi- 


dend "differs  from  profits  in  being 
taken  by  competent  authority  out 
of  the  joint  property  of  the  part- 
nership or  company,  and  trans- 
ferred to  the  separate  property  of 
the  individual  partners  or  stock- 
holders." 

The  thing  that  plaintiflTs  certif- 
icate of  stock  says  he  is  entitled  to 
is  the  declaration  of  a  dividend  in 
March  and  in  September  of  each 
year,  if  on  those  dates  there  are 
profits  in  the  hands  of  the  company 
that   ought   justly   to   be   divided 
among  the  stockholders.     And  if 
directors  wrongful- 
ly refuse  to  declare  Si'^fSoSS.-;.! 
a  dividend  when  one  Sfrtdl*"***' 
ought    to    be    de- 
clared, the  stockholder  may  have 
his  remedy  in  equity;  but  he  cannot 
maintain  an  action  at  law  until  it 
has  been  declared. 

"Except  as  to  this  right  of  prior- 
ity over  common  stock,  preferred 
stock  is  subject,  in  so  far  as  the  pay- 
ment of  dividends  is  concerned,  to 
substantially  the  same  rules  as  com- 
mon stock,  unless  they  are  rendered 
inapplicable  by  express  provision." 
2  Clark  &  M.  Priv.  Corp.  §  417(e). 

The  circuit  judge  was  right  in 
holding  that  this  action  cannot  be 
maintained,  and,  be-  Ap»««i..ri,M 
mg  right  m  his  con-  j«d«:me»t- 
clusion,    the    judg-  "'— «  ~—- • 
ment  would  not  be  reversed  even 
had   he    failed   to  assign   a  right 
reason  for  it. 

In  directing  a  verdict  for  the  de- 
fendant company  the  circuit  judge 
did  not  expressly  put  it  upon  the 
ground  that  the  dividends  had  not 
been  declared  by  the  board  of  di- 
rectors, although  he  says  he  had 
that  reason  in  mind.  What  he  did 
say  in  his  instructions  to  the  jury 
was  that,  in  his  judgment,  it  had 
not  been  shown  that  there  were  any 
profits  from  which  a  dividend  could 
have  been  declared.  And  in  this, 
too,  we  think  he  was  right.  The 
books  of  the  company  were  not  pro- 
duced for  the  purpose  of  determin- 
ing whether  there  were  profits  or 
not.    The  secretary  testified  that 
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the  company  had  not  made  any 
profits  from  which  either  of  these 
dividends  could  have  been  declared. 
And  the  only  evidence  offered  by 
the  plaintiff  to  show  the  existence 
of  profits  was  certain  statements 
made  to  the  plaintiff  and  others  by 
the  secretary  at  various  times  be- 
fore the  action  was  begun,  to  the 
effect  that  the  company  had  "gilt- 
edge  paper"  for  $35,000  or  $36,000, 
but  that  the  banks  would  not  ad- 
vance money  on  it  at  that  time.  It 
was  also  shown  that  the  secretary 
had  held  out  hopes  to  the  preferred 
stockholders  that  they  would  get 
their  dividends  in  thirty,  or  sixty, 
or  ninety  days.  This  came  far  short 
of  proving  profits.  The  company 
might  have  had  that  amount  of  good 

„  ..      securities,  and  much 

vroot  of  prosto     more,  without  nav- 

for  dividend..  jj^g  ^^^^^  ^^y  p^of. 

its.  To  determine  whether  or  not 
a  company  has  made  profits  some- 
times requires  a  very  nice  balan- 
cing of  assets  with  indebtedness  and 
expenses.  Nothing  of  that  kind 
was  attempted  in  this  case. 

It  appears  from  the  record  that 
previous  to  September,  1913,  the 
secretary  of  the  company  had  been 
in  the  practice  of  paying  dividends 
upon  the  preferred  stock  without 
any  formal  resolution  or  declaration 
by  the  board  of  directors  authoriz- 
ing him  to  do  so.  These  payments 
had  been  reported  each  year  to  the 
stockholders  at  their  annual  meet- 
ing, and  no  objection  to  the  practice 
had  been  expressed.  The  plaintiff 
seems  to  claim  some  kind  of  sup- 
port for  this  action  from  that 
method  of  paying  the  dividends. 
But  we  cannot  see  how  he  is  to  get 
any  benefit  from  it.  The  payments 
were  unauthorized,  but,  where  stock- 
holders have  thus  actually  distrib- 
uted profits  by  unanimous  consent, 
they  may  be  estopped  from  assert- 
ing any  claim  to  recover  them  back. 
Barnes  v.  Spenco:  &  B.  Co.  162 
Mich.  509,  189  Am.  St.  Rep.  587, 
127  N.  W.  752.  An  irregular  prac- 
tice of  this  kind  cannot  be  held  to 


abrogate  the  well-settled  and  es- 
sential rule  of  law 
that  dividends  must  ^"^^S^T^ 
be   determined   up-  dividend,  wjtii- 
on  and  declared  by  SSUIr""***"" 
the  board  of  direct- 
ors before  a  stockholder  can  main- 
tain an  action  at  law  for  their  re- 
covery. 

It  also  appears  that  a  compara- 
tively small  portion  of  the  pre- 
ferred stock,  the  exact  amount  not 
being  shown,  had  been  sold  by  the 
company  under  what  the  secretary 
called  a  guaranty.  The  cotificates 
issued  for  the  preferred  stock  thus 
sold  were  like  all  of  the  other  cer- 
tificates of  preferred  stock,  and  the 
so-called  guaranties  were  contained 
in  papers  separate  and  distinct  from 
the  certificates.  These  guaranties 
consisted  of  promises,  in  substance, 
to  resell  the  stock  for  the  purchaser 
within  a  certain  limited  time  if  he 
should  so  desire.  Some  of  these 
promises  were  signed  by  the  com- 
pany and  others  by  various  parties 
connected  with  the  company.  The 
secretary  testified  that  these  stocks 
so  sold  under  a  promise  to  effect  a 
resale  had  always  been  considered 
by  the  company  as  of  the  nature  of 
loans,  and  that  in  consequence 
thereof  dividends  were  paid  upon 
these  stocks  in  September,  1913,  and 
in  March,  1914,  when  they  were 
not  paid  upon  the  other  preferred 
stock.  It  is  urged  by  the  plaintiff 
that  such  payment  of  dividends  up- 
on the  so-called  guaranteed  stock 
ought  to  be  treated  as  a  declaration 
of  dividends  upon  the  preferred 
stock  generally.  It  is  true  that 
dividends  must  be  pro  rata  and 
equal  upon  all  stock  of  the  same 
class.  And  it  is  also  true  that  these 
promises  of  resale  did  not  at  all  af- 
fect the  character  of  the  stock 
promised  to  be  resold.  It  was  still 
simply  preferred  stock  and  of  the 
same  class  as  the  other  preferred 
stock.  But  in  this  case  there  was 
no  resolution  by  the  board  of  di- 
rectors directing  the  payment  of 
these  dividends  upon  the  so-caHed 
guaranteed  stock,  and,  so  far  as  the 
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record  shows,  the  dividends  were 
paid  without  authority.  An  un- 
authorized payment  of  dividends  to 

-«i..tii.ri..d  \  few  preferred 
vayatent  to  stockhoIdeTS      caii- 

""—*■-*•         not  be  held  equiv- 
alent to  the  declaration  of  a  divi- 
dend in  favor  of  all  preferred  stock- 
holders. 
The  judsrment  is  affirmed. 
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NOTE. 


Stone,  Ch.  J.,  and  Kuhn,  Ostrand- 
er,  Bird,  Moore,  Steere,  and  Brooke, 

JJ.,  concur. 

This  ca8e,havinfir  been  submitted 
on  bri^s  without  oral  argument, 
was  reassisnied  after  the  death  of 
Justice  McAlvay. 


The  general  subject  of  "Bights  of 
holders  of  preferred  stock  in  respect 
to  dividends"  is  treated  in  the  anno- 
tation following  Englande»  v.  Os- 
borne, post,  802.  The  general  prin- 
ciple declared  in  the  reported  case 
(Knight  v.  Alamo  Mfg.  Co.  ante, 
789),  that  the  declaration  of  div- 
idends and  the  amount  is  generally  a 
matter  for  the  exercise  of  the  discre- 
tion and  judgment  of  the,  directors,  is 
stated  and  exemplified  in  subdivision 
II.  of  that  note.  The  question  as  to 
the  remedies  of  the  preferred  stock- 
holders is  treated  in  subdivision  XIY. 
of  that  note. 


LUKE  A.  SPEAR 

V. 

ROCKLAND-ROCKPORT  LIME  COMPANY  et  aL 

Mainm  Supreme  Jtulicial  Court -^AprU  B,   lOlS. 
(118  Me.  285,  98  Atl.  754.) 

Corp«wati<Mi  —  inrlority  of  preferred  stock  —  deboiture  bonds. 

1.  A  holder  of  preferred  stock  in  a  corporation  is  not  entitled  to  a 
preference  over  holders  of  debenture  bonds  subsequently  issued. 
[ISee  note  on  this  question  beginning  on  page  802.] 

—  power   to   compel   declaration  of     tion  of  dividends  when  other  classes 


dividends. 

2.  Where  the  right  to  a  corporate 
dividend  is  clear  a  court  of  equity 
will  interfere  to  compel  the  directors 
to  declare  it. 

[See  7  R.  C.  L.  294.] 

—  enforcement  of  rights  of  stock- 
holders. 

3.  Rights  of  holda«  of  preferred 
stock  in  a  corporation  will  be  enforced 
in  equity  against  the  corporation  in 
acconlance  with  the  terms  of  the  con- 
tract. 

[See  7  R.  C.  L.  287.] 

—  right  to  accumulated  profits. 

4.  The  directors  of  a  corporation 
may  in  their  discretion  refuse  to  ap- 
propriate profits  to  the  payment  of 
preferred  dividends  unless  the  con- 
tract provides  otherwise. 

[See  7  R.  C.  L.  286.] 

—  rifflit  of  iweferred  stockholders. 

5.  A  holder  of  preferred  stock  in  a 
corporation  can   compel  the  declara- 


of  stockholders  cannot,  only  when 
they  are  provided  for  or  guaranteed 
in  his  contract. 

[See  7  R.  C.  L.  285.] 

—  funds  needed  to  pay  debts. 

6.  A  holder  of  preferred  stock  in  a 
corporation  cannot  claim  dividends 
out  of  funds  that  are  needed  for,  or 
that  properly  should  be  applied  to,  the 
pajrment  of  debts. 

[See  7  R.  0.  L.  285.] 

—  provision  for  seraiannnal  dividends. 

7.  A  provision  for  semiannual  div- 
idends in  a  certificate  of  preferred 
stock  in  a  corporation  requires  the 
payment  of  dividends  semiannually  if 
there  are  net  earnings. 

Contracts  —  preferred  stock  —  con- 
struction against  corporation. 

8.  A  contract  in  a  certificate  of  pre- 
ferred stock  in  a  corporation  should 
be  construed  most  strongly  against 
the  corporation. 
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Corporation  —  profit  on  balance  aheet 
—  fond  available  for  dividends. 

9.  A  profit  shown  by  the  balance 
sheet  of  a  corporation  does  not  prove 
jbhat  there  are  funds  immediately 
available  for  dividends. 

Action  —  suit  to  compel  payment  of 
dividends  —  attack  on  sale  of  cor- 
poration. 

10.  Frand  and  collusion  or  an  abuse 
of  discretion  on  the  part  of  directors 
of  a  corporation  in  the  sale  of  its  en- 
tire property  cannot  be  availed  of  in 
a  suit  to  compel  payment  of  a  div- 
idend. 

[See  7  R.  C.  L.  294.] 
Cmrporation  —  right  to  object  to  pay- 

ment  of  bonds. 

11.  After  assets  of  a  corporation 
have  been  applied  to  the  payment  of 
debenture  bonds,  a  holder  of  preferred 
stock  cannot  insist  that  the  money 
should  have  been  applied  to  pay- 
ment of  dividends  on  his  stock  and 


the  bonds  permitted  to  run  for  a  long- 
er time. 

Pleading  —  allegation  of  pn^s  — 
effect  on  donnrrer. 

12.  An  allegation  that  profits  are 
available  to  pay  dividends  is  not  con- 
clusive on  demurrer  if  the  specific 
allegations  in  the  bill  indicate  that 
such  profits  do  not  exist. 

[See  21  R.  C.  L.  450.] 
Corporation  —  remedy  upon  ceasing 
to  do  business. 

13.  When  a  corporation  has  ceased 
to  do  business  the  remedy  of  a  holder 
of  preferred  stock  is  a  bill  to  wind  it 
np  rather  than  one  to  compel  payment 
of  dividends. 

—  conditimis  of  resort  to  equity. 

14.  Application  to  the  directors  for 
the  payment  of  a  dividend,  or  reasons 
why  it  would  be  ineffectual,  is  neces- 
sary to  enable  a  stockholder  to  main- 
tain a  bill  in  equity  to  compel  payment 
of  the  dividend. 


Exceptions  by  plaintiff  to  the  rulingrs  of  the  Supreme  Judicial  Court 
for  Knox  County,  in  equity,  sustaining  a  demurrer  to  a  bill  filed  to  require 
defendants  to  declare  and  pay  a  dividend  upon  preferred  stock.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R  I.  Thompson  for  plaintiff.  five  thousand  dollars  of  preferred, 

Mr.  A.  S.  Littiefield  for  defendants,     and  $875,000  of  common,  stock  have 


Savage,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Bill  in  equity  by  a  preferred 
stockholder,  for  himself  and  in  be- 
half of  all  other  preferred  stock- 
holders, against  the^  Rockland- 
Rockport  Lime  Company  and  its 
directors,  for  the  purpose  of  requir- 
ing a  declaration  of  "a  dividend  of  7 
per  cent,  payable  on  the  1st  days  of 
March  and  September  of  each  year, 
with  interest  on  each  dividend  from 
the  time  it  became  due,  until  the 
date  of  the  bill."  The  case  comes 
before  this  court  on  exceptions  to 
the  sustaining  of  the  defendants' 
demurrer. 

The  facts  stated  in  the  bill,  and 
which  must  be  taken  on  the  de- 
murrer to  be  true,  are  these:  The 
defendants'  corporation  was  organ- 
ized in  1900  for  the  purpose  of  the 
manufacture  and  sale  of  lime.  Its 
capital  stock  of  $2,000,000  was  di- 
vided into  preferred  and  common 
stock.    Eight  hundred  and  twenty- 


been  issued.   Each  kind  of  stock  was 
of  the  par  value  of  $100  a  share. 

On  January  23, 1901,  the  plaintiflF 
purchased  ten  shares  of  preferred 
stock,  which  he  still  owns.  He  re- 
ceived a  certificate  of  stock  which 
contained  an  agreement  "that  the 
preferred  stock  is  entitled,  out  of  the 
net  earnings  of  the  company,  to  a 
semiannual,  preferential,  cumula- 
tive dividend  at  the  rate  of  7  per 
centum  per  annum,  and  no  more, 
payable  on  the  1st  days  of  March 
and  September  in  each  year,  to  be 
paid  or  provided  for  before  any 
dividend  shall  be  set  apart  or  paid 
on  conmion  stock,  that  in  case  of  li- 
quidation or  dissolution,  the  pre- 
ferred stock  shall  be  paid  in  full  at 
par,  together  with  accrued  and  un- 
paid dividends,  before  any  payment 
is  made  on  the  common  stock,"  and 
80  forth. 

January  18,  1900,  the  defendant 
mortgaged  its  property  and  fran- 
chise for  $1,000,000  to  secure  the 
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gave  it  a  workinsr  .capital 
$2,700,000.  In  April,  1901,  it  issued 
its  debenture  bonds  for  $1,000,000 
from  which  it  realized  the  sum  of 
$950,000,  thereby  increasing'  the 
working  capital  to  $3,650,000.  Its 
net  earnings  to  and  including  1910 
are  alleged  to  have  been  about 
$688,000.  It  is  alleged  that  on  De- 
cember 31,  1910,  the  corporate  as- 
sets amounted  in  value  to 
$4,131,039.76,  and  its  liabilities  out- 
side of  capital  stock,  and  includ- 
ing "undivided  profits,"  -  were 
$2,431,039.76 ;  that  the  excess  of  as- 
sets over  liabilities  is  composed  in 
part  of  the  net  earnings,  which  have 
been  applied  by  the  directors  to  the 
increase  and  enlargement  of  the 
company's  plant,  and  otherwise  to 
the  increase  of  its  assets,  instead  of 
being  applied  to  the  paymoit  of 
dividends  to  preferred  stockholders. 
The  complainant  alleges  that  he  has 
duly  demanded  the  sum  which 
should  have  been  due  and  payable  to 
him,  but  that  the  demand  has  not 
heen  complied  with. 

It  is  alleged  that  by  the  issue  of 
debenture  bonds  in  April,  1901,  it 
was  intended  wrongfully  to  create 
such  a  large  additional  indebtedness 
as  would  deprive  the  preferred 
stockholders  of  the  dividends  to 
which  they  were  entitled;  that  the 
refusal  to  declare  dividends  was  for 
the  purpose  of  increasing  the  value 
of  the  plant,  and  of  making  the 
claim  that  the  debenture  bonds 
could  not  be  paid  at  maturity,  if 
dividends  on  preferred  stock  were 
paid;  that  no  provision  was  made 
for  the  payment  of  the  debenture 
bonds,  and  that,  three  days  before 
they  became  due,  the  company  an- 
nounced that  it  was  not  in  position 
to  pay  them. 

Afterwards,  another  corporation 
was  organized,  called  the  Rockland 
&  Rockport  Lime  Company.  And  on 
July  1,  1911,  the  defendant  sold  all 
its  assets,  subject  to  the  first  mort- 
gage bonds,  for  $1,081,000,  to  one 
Ealloch,  the  purchaser  assuming  all 
the  debts,  liabilities,  and  obligations 


and  on  the  same 
day  Kalloch  sold  the  assets  to  the 
Rockland  &  Rockport  Lime  Com- 
pany. And  in  this  connection  it  is 
alleged  that  among  the  liabilities  as- 
sumed by  Kalloch  were  undivided 
profits  amounting  to  $212,256.32. 

The  foregoing  stititement  em- 
bodies the  allegations  in  the  bill. 
And  the  question  is  whether  upon 
such  a  statement,  assuming  the  al- 
legations to  be  proved,  there  would 
be  any  justification  for  equitable 
interference  at  the  suit  of  a  pre- 
ferred stockholder  to  compel  a  dis- 
tribution of  dividends. 

As  a  general  rule,  the  ofiicers  of 
a  corporation  are  the  sole  judges 
as  to  the  propriety  of  declaring 
dividends,  and  the  courts  will  not 
interfere  with  the  proper  exercise  of 
that  discretion.  Yet  wh^i  the  right 
to  a  dividend  is  clear,  and  there  are 
funds  from  which  it  can  properly  be 
made,  a  court  of  equity  will  interfere 
to  compel  the  com-  «    _ 

pany  to  declare  it  poweVto  eompei 
Directors    are    not  Sf^JJISJil""' 
allowed  to  use  their 
power  illegally,  wantonly,  or  oppres- 
sively.   Bdfast  &  M.  L.  R.  Co.  v. 
Belfast,  77  Me.  446, 1  Atl.  362.    The 
rights  of  a  preferred  stockholder  are 
enforceable  in  equi-  _,to,e.„ent 
ty  against  the  com-  ot  riarht*  ot 
pany,  in  accordance  •*««''»»"•"• 
with   the   terms    of   his   contract. 
Hazeltine  v.  Belfast  &  M.  L.  R.  Co. 
79  Me.  411,  1  Am.  St.  Rep.  330,  10 
Atl.  328.   And  all  unfair  discrimina-i 
tion  bet\feen  preferred  stockholders 
and  common  stockholders  will  be 
prevented.    1  Morawetz,  Priv.  Corp. 
§280. 

But  even  as  to  a  preferred  stock- 
holder, unless  his  contract  otherwise 
provides  or  requires,  the  profits  or 
net  earnings  may  be  allowed  to  ac- 
cumulate,   and    re-  _,,,,,4  «„ 
main  invested  in  the  accnmniated 
business.     The  offi-  •""■*"■ 
cers  of  a  corporation  are  invested 
with  a  discretionary  power  with  re- 
gard to  the  time  and  manner  of  dis- 
tributing its  profits.    They  may  use 
the  profits  for  the  development  of 
the  company's  business,  so  long  as 
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they  do  not  abuse  their  discretionary 
power,  or  violate  the  charter  or  the 
contracts  made  as  to  profits  with 
particular  claases  of  stockholders. 
1  Morawetz,  Priv.  Corp.  §§  276,  447. 
The  preferential  rights  of  a  pre- 
ferred stockholder  arise  from  his 
contract^  which  in  this  case  is  found 
in  his  stock  certificate.  His  con- 
tractual rights  the  court  may  en- 
force against  the  corporation  and 
other  classes  of  stockholders.  But 
aside  from  his  special  contract  he 
stands  on  no  better  footing  than  any 
other  stockholder.  He  can  require 
the  payment  of  dividends,  when 
others  cannot,  only  in  case  and  to 
the  extent  that  divid.2nds  were 
-riKhtot  promised   or    guar- 

preterred  '  antecd  in  his  con- 

dends  he  may  require  whenever  the 
company  has  acquired  funds  which 
may  rightfully  be  used  for  the  pay- 
ment of  dividends.  1  Morawel^, 
Priv.  Corp.  §  459. 

Moreover,  a  preferred  stockholder 
is  not  a  creditor.  He  is  a  stockhold- 
er, although  his  peculiar  rights  arise 
from  contract.  He  is  a  stockholder 
as  to  creditors  in  general,  and  his 
rights  are  subordinate  to  theirs.  Re 
cannot  claim  dividends  out  of  funds 
that  are  needed  for, 
7i'V.V*rtt*!*  or  that  properly 
should  be  applied  to, 
the  payment  of  debts.  Belfast  &  M. 
L.  R.  Co.  V.  Belfast,  supra.  He  is  en- 
titled to  a  dividend  out  of  net  earn- 
ings only. 

The  plaintiff's  contract  is  that  he 
shall  be  entitled  out  of  the  net  earn- 
ings of  the  company,  to  a  semian- 
nual, preferential,  cumulative  divi- 
dend, to  be  paid  or  provided  for  be- 
fore any  dividend  is  set  apart  or 
paid  on  the  common  stock.  And 
that  is  why  it  is  called  preferential. 
By  being  cumulative,  if  net  earnings 
at  any  dividend  period  are  insuffi- 
cient to  pay  the  contract  dividend, 
it  is  to  be  made  up  out  of  subsequent 
net  earnings.  And  in  any  event, 
upon  liquidation  or  dissolution  of 
the  corporation,  the  contract  goes  on 
to  say,  the  preferred  stockholders 
are  to  be  paid  in  full  for  their  stock 


at  par,  with  all  accrued  and  unpaid 
dividends,    before    common    stock- 
holders receive  anything.    One  fea- 
ture of  the  contract  remains  to  be 
noticed.    The  contract  was  that  the 
preferred  stockholder  was  entitled, 
out  of  the  net  earnings,  to  "semi- 
annual    .     .     .     dividends."     The 
defendant  contends  that  under  this 
contract  the  plaintiff  was  not  en- 
titled, even  if  there  were  net  earn- 
ings, to  have  dividends  paid  for  any 
half  year,  year,  or  series  of  years; 
that  the  directors  might  use  the  net 
earnings  for  the  development  of  the 
business ;  and  that  there  was  but  a 
single  limitation,  namely,  that  the 
plaintiff  must  be  paid  all  accrued 
and  unpaid  dividends  before  any- 
thing  is   paid   to   common   stodt- 
holders.      In    other    words,    it    is 
claimed  that  the  defendant  made  no 
promise  or  guaranty  to  the  plaintiff 
of  any  dividends  to  be  paid  out  of 
net  earnings,  at  any  particular  time, 
and  that  it  will  have  fully  kept  and 
performed  the  obligation  of  its  con- 
tract, if  at  any  time,  past  or  future, 
it  has  paid,  or  will  pay,  the  pre- 
ferred   dividends    before    common 
ones  are  paid.    That  is,  it  may  in- 
definitely postpone  payment.  We  are 
unable  to  concur  in  this  view.    This 
contract,  like  all  others,  must  be 
interpreted  in  accordance  with  the 
expressed  intention  of  the  parties, 
reading  the  contract  in  the  light  of 
its  purposes  and  existing  conditions 
and     surrounding     ciircumstances. 
And  reading  the  contract  in  that 
way,  we  think  it  obvious  that,  wbiui 
the  parties  agreed  that  the  plaintiff 
was  to  be  entitled  out  of  the  net 
earnings  to  a  semiannual  dividend, 
they  intended  that  he  should  be  en- 
titled to  have  a  dividend  paid  semi- 
annually if  there  were  net  earnings. 
Such     we     think  _p„^,,,„,  ,„, 
would  be  the  ordi-  >emi«iin«ii 
nary  acceptation  of  '•"^'«>«»*-- 
the  words  used.     And  if  there  is 
meaning,    the   con- 
any^  ambiguity    in  «;5l'~«/7,„,^_ 

tract  should  be  con-    eoa«traetI*B 

strued  more  strictly  SorpSTitioa. 
against    the    com- 
pany.  The  phraseology  was  its  own. 
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and  it  should  be  held  to  the  signifi- 
cance which  the  words  would  ordi- 
narily Imply  to  an  investor. 

It  follows,  therefore,  that  the 
plaintiff  is  now  entitled  to  cumula- 
tive dividends,  if  there  are  net  earn- 
ings, and  if  now  there  is  any  avail- 
able fund  out  of  which  dividends 
may  properly  be  paid.  Here  lies  the 
difficulty  in  the  plaintiff's  case.  It 
is  alleged  that  the  net  eamins^  to 
December  31,  1910,  were  $688,000. 
It  is  also  alleged  that  these  net  earn- 
ings were  applied  by  the  directors 
to  the  increase  and  enlargement  of 
the  plant,  and  "also  to  the  increase 
of  the  assets"  of  the  corporation, 
whereas  they  should  have  been  ap- 
plied to  the  payment  of  the  divi- 
dends. The  plaintiff  claims  also  that 
the  company  has  $212,266.32  of  "un- 
divided profits,"  which  should  be  ap- 
plied to  dividends.  This  claim 
relates  to  the  allegation  respecting 
assets  and  liabilities  on  December 
31,  1910.  It  is  alleged  specifically 
that  the  value  of  the  plant  of  the 
corporation  was  $3,667,477.14,  and 
that  there  were  other  assets  to  the 
amount  of  $663,562.62,  the  whole 
amounting  to  $4,131,039.76.  The 
liabilities  are  alleged  to  be,  first 
mortgage  bonds,  $988,500;  deben- 
ture bonds,  $1,000,000;  interest  ac- 
crued and  unpaid,  $33,094.13;  ac- 
counts payable,  $113,689.31;  mort- 
gage note  account,  $80,000 ;  contin- 
gent reserve,  $3,600.  These  items 
amount  to  $2,218,783.44.  If  to  this 
be  added  the  capital  stock  liability 
of  $1,700,000,  the  total  liabilities 
amounted  to  $3,918,783.44.  And 
this  amount  deducted  from  the  total 
assets  leaves  a  balance  of  $212,266 
.32,  which  is  properly  called  "undi- 
vided profits,"  and  which  the  plain- 
tiff claims  is  a  basis  for  dividends. 
But  it  will  be  noticed  that  it  is  a 
bookkeeping  item,  entered  to  make 
a  complete  balance  sheet.  It  indi- 
cates, indeed,  the  excess  of  all  assets 
over  all  liabilities,  and  that  is  profit. 

But  it  does  not 
-JJTJff'.T-'"""  indicate  that  there 
iMiance  ■iieet.'-  18  any  fund  immedi- 
<:;  dWM^'d'.l*     ately   available  for 

dividends.  And  as 
the  net  earnings  had  been  $688',000, 


and  as  no  dividends  had  ever  been 
declared,  it  shows  that  the  net  earn- 
ings applied  to  the  increase  of  the 
plant  and  other  assets,  in  excess  of 
$212,266.32,  had  disappeared  in  a 
shrinkage  of  the  value  of  the  plant 
and  other  assets. 

But  it  is  also  alleged  that  six 
months  later,  July  1,  1911,  the  cor- 
poration sold  "its  entire  property  of 
every  kind  and  nature,  including  its 
accounts  due  and  cash  on  hand, 
through  an  intermediary,  to  another 
corporation,  for  $1,081,000.  This 
sale  was  subject  to  the  first  mort- 
gage for  $1,000,000.  And  the  pur- 
chaser assumed  all  the  debts,  liabil- 
ities, and  oUigations  of  the  old 
corporation,  and  agreed  to  pay  the 
purchase  price  in  debenture  bonds. 
The  phraseology  of  the  allegation 
leaves  it  uncertain  whether  the  as- 
sumption of  debts  and  so  forth  was 
a  consideration  additicmal  to  the 
$1,081,000,  or  whether  the  debts 
were  to  be  paid  out  of  the 
$1,081,000.  Counsel  on  both  sides 
have  treated  the  question  as  if  the 
latter  alternative  were  the  true  one. 
And  we  assume  it  to  be  so. 

Plaintiff's  counsel  in  argument 
criticizes  this  sale,  but  the  plaintiff's 
bill  does  not  suggest  any  illegality  in 
it.  It  rather  criticizes  the  directors 
for  not  having  before  that  time 
made  provision  for  the  extinguish- 
ment of  the  debenture  bon(&,  by 
payment,  renewal,  or  otherwise. 
It  is  not  alleged  that  there  was  any 
fraud,  or  want  of  good  faith,  in  the 
sale,  nor  that  the  purchaser  was  not 
a  bona  fide  purchaser.  It  is  not  al- 
leged that  the  property  was  sold  for 
less  than  ite  real  value.  And  even 
if  there  were  fraud  and  collusion, 
and  if  the  directors  abused  their  dis- 
cretion in  making  the  sale,  it  is 
clear  that  the  remedy  for  such  acts 
does  not  lie  within 
the    scope    of    this  AcMon-»»it  to 

,  .,,      "^^y^     "*      •'*"°    compel  payment 

bill,      as      framed,  ot  aiTiden«»- 
This  bill  seeks  only  Sr^^p^S/tTi^. 
a  declaration  of  a 
dividend,  and  that  presupposes   a 
fund  or  other  property  out  of  which 
it  can  be  paid. 

The  concrete  fact  is  that  all  the 
defendants'  property  was  sold  to  a 
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purchaser,  who,  under  the  allega- 
tions of  the  bill,  must  be  regarded 
as  a  bona  fide  purchaser,  for 
$1,081,000.  No  explanation  is  af- 
forded by  the  bill  of  the  apparent 
shrinkage  in  the  net  assets  of  nearly 
$1,000,000  from  December  31, 1910, 
to  July  1,  1911.  For  present  pur- 
poses, on  demurrer,  we  must  take 
the  statement  as  of  December  31, 
1910,  to  be  true.  It  may  be  that 
upon  a  hearing  it  would  appear  that 
the  assets  were  largely  overstated. 
Or  it  may  be  that  there  was  some 
other  cause  of  shrinkage.  Whatever 
may  be  the  explanation,  the  fact  re- 
mains that,  after  the  sale,  $1,081,000 
in  new  debenture  bonds  was  all  the 
property  the  corporation  had. 
Whatever  may  have  been  the  duty 
of  the  corporation  previously  to 
make  provision  for  dividends,  it  had 
made  no  such  provision.  The  plain- 
tiff did  not  insist  upon  his  divi- 
dends, and  did  not  undertake  to 
compel  the  company  to  pay  them. 
And  now  at  the  end  of  the  chapter 
there  are  only  $1,081,000  with  which 
to  pay  debts  and  dividends.  The 
net  profits  had  disappeared.  The 
capital  stock  was  practically  wiped 
out.  The  company  owed  $1,000,000 
of  debenture  bonds,  then  overdue. 
Six  months  before  it  had  owed  near- 
ly $147,000  for  unpaid  interest  and 
accounto  payable.  There  is  no  alle- 
gation, and  there  is  no  presumption, 
that  this  indebtedness  had  been  re- 
duced. The  provision  for  the  pay- 
ment of  the  debenture  bonds  would 
absorb  $1,000,000  of  the  purchase 
price,  leaving  only  $81,000,  even  if 
there  were  no  other  indebtedness. 

The  plaintiff  contends,  however, 
that  as  a  preferred  stockholder  he 
should  have  had  priority  over  the 
debenture  bonds  liability.  We  do 
not  think  so.  Stockholders,  even 
preferred  stockholders,  can  have  no 
priority  over  cred- 
£•••»""**»»-  itors.  The  deben- 
preferred  atoek  ture  bonds  Were  a 
-jebe»t»re  j^^„j  indebtedness 

of  the  corporation, 
and  were  entitled  to  payment, 
whether  the  corporation  would  be 
able  to  keep  its  contract  with  the 


plaintiff  for  dividends,  or  not.  But 
if  it  were  otherwise,  the  length  of 
time  that  has  elapsed  since  the  pur- 
chaser assumed  the  debts  and  agreed 
to  pay  in  new  deb^iture  bonds,  and 
the  nature  of  the  transaction  itself, 
warrants  the  inference  that  the 
transaction  is  completed,  and  that 
$1,000,000  of  the  purchase  price  has 
long  since  passed,  in  one  form  or  an- 
other, to  the  holders  of  the  old  de- 
benture bonds,  and  is  not  now  held 
by  the  defendant.  And  if  that  is  so, 
it  is  not  available  for  dividends. 

The  plaintiff  also  contends  that 
there  was  no  necessity  for  providing 
for  the  payment  of  all  the  deben- 
ture bonds,  when  due,  and  relies  up- 
on Hazeltine  v.  Belfast  &  M.  L.  R. 
Co.  79  Me.  411,  1  Am.  St.  Rep.  330, 
10  Atl.  328.  But  that  case  is  not  like 
this  one.  There  the  corporation, 
having  a  large  current  income, 
sought  to  set  apart  enough  of  it  as 
a  sinking  fund  to  pay  the  entire 
bonded  indebtedness  which  would 
become  due  many  years  later.  The 
court  held  that  it  was  not  necessary, 
as  a  legal  proposition,  thus  to  pro- 
vide for  the  payment  of  all  the  in- 
debtedness at  maturity,  to  the  exclu- 
sion of  dividends  for  preferred 
stockholders.  But  here  we  have  a 
case  where  presumably  the  payment 
of  the  bonded  indebtedness  is  an  ac- 
complished fact.    It  ^„^,  «.„„«,« 

IS   too   late,   now,   to     to  payment 

recall  the  payment.  **'  *""*•■ 
It  is  now  immaterial  whether  it  was 
necessary  to  pay  all  of  the  old  deben- 
ture bonds,  if  they  are  paid.  Upon 
the  allegations,  we  would  not  be 
justified  in  saying  that  the  corpora- 
tion now  has  any  property  in  excess 
of  $81,000  available  for  dividends, 
and  not  that,  if  there  is  indebted- 
ness to  be  paid  out  of  it. 

It  is  true  that  the  plaintiff  alleges 
that  "there  is  property  out  of  which 
a  dividend  can  and  should  be  paid," 
but  that  indefinite  statement  must 
be  inteiyreted,  of 
course,    in    connec-  mliStitit^  ot 

tion    ■with   thp   defi-   p»o«t»— effect 
lion    Wlin    me    ueil      „^   demnrrer. 

nite    statement    of 

the  results  of  the  sale  of  the  prop 

erty.    There  is  nothing  in  the  bill 
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to  indicate  what  the  property  is, 
but  counsel  argues  that  the  $212,- 
256.32  "undivided  profits"  shown  in 
the  trial  balance  are  property.  We 
have  already  discussed  this  question. 
Although  tiiere  is  a  booldceeping 
item  of  "undivided  profits,"  they 
certainly,  are  not  tangible  for  divi- 
dend purposes. 

If  we  assume  that  at  the  time  of 
the  sale  there  were  no  debts  except 
the  debenture  bonds,  and  this  is  the 
most  favorable  assumption  for  the 
plaintiff  that  can  be  made  upon 
the  allegations,  and  if  we  assume 
that  the  corporation  still  holds 
$81,000  of  the  purchase  price,  the 
bill  does  not  show  a  situation 
calling  for  the  declaration  of  a 
dividend.  The  corporation  having 
sold  all  its  property,  it  has  ap- 
parently "ceased  to  do  business." 
Van  Oss  v.  Premier  Petroleum 
Co.  113  Me.  180,  93  Atl.  72. 
And  the  stockholder's  remedy  is 
ratii^  by  compelling  it  to  be  wound 
up,  than  by  seeking 
dividends  out  of  net 
earnings  which  no 
longer  exist.  Laws 
of  1905,  chap.  85,  as  amended  by 
Laws  of  1907,  chap.  137.  When  the 
entire  assets  have  been  reduced  to 
less  than  10  per  cent,  at  most,  of  the 
preferred  stock,  and  the  entire  cor- 
porate plant  has  been  sold,  the  prop- 
er remedy  is  not  dividends,  but 
dissolution.  And  under  the  situa- 
tion described  in  the  bill  dissolu1;ion 
is  the  only  proper  remedy,  since  in 
no  other  way  can  the  interests  of  all 
parties,  including  creditors,  if  any, 
be  safeguarded. 

We  hold,  therefore,  that  upon 
proof  of  the  facts  alleged  in  the  bill, 
without  more,  the  court  would  not 
be  justified  in  ordering  the  payment 
of  a  dividend  to  preferred  stockhold- 
ers, and  for  that  reason  the  demur- 
rer was  correctly  sustained. 


Corvoratton— 
reaiedy  apoB 
eeaalnir  ta  d* 
bsslaeaa. 


There  is  another  good  ground  of 
demurrer.  The  plaintiff  has  not  al- 
leged in  his  bill  that  any  application 
has  been  made  to  the  directors  to 
declare  the  dividend  sought  for,  nor 
is  any  reason  alleged  why  such  an 
application      would 

be      ineffectual,      if    resort  to  eanlty. 

there  were  any 
fundis  to  divide.  One  or  the  other 
allegation  is  essential.  Ulmer  v. 
Maine  Real  Estate  Co.  93  Me.  324, 
45  Atl.  40.  The  plaintiff  alleges  that 
he  had  demanded  payment  of  the 
amount  due  by  contract,  as  he 
claims,  on  his  own  stock.  His  suit 
is  brought  for  the  benefit  of  all 
stockholders  of  his  class,  and  his  de- 
mand for  payment  falls  far  short  of 
an  application  to  have  a  dividend  de- 
clared for  the  benefit  of  all. 

Exceptions  overruled. 

Bill  dismissed,  with  costs. 


HOTB. 

The  position  taken  in  the  reported 
case  (Speab  v.  Rockland-Rockport 
LiHE  Ck).  ante,  793),  that  any  supe- 
rior right  of  the  holders  of  preferred 
stock  in  respect  to  compelling  the 
declaration  of  dividends  must  rest  up- 
on the  terms  of  the  contract,  is  sus- 
tained by  the  weight  of  authority  as 
is  shown  in  subdivision  II.  of  the 
annotation  following  Englandeb  v. 
OSBOBNE,  post,  802,  on.  the  general 
subject  of  the  right  of  holders  of  pre- 
ferred stock  in  respect  to  dividends. 

The  principle  declared  in  the  report- 
ed case  (Speab  v,  Rockland-Rockport 
Like  Go.)  that  preferred  stockholders 
can  have  no  priority  over  creditors  is 
stated  and  exemplified  in  subdivision 
VII.  a,  of  that  note.  The  question  of 
accumulated  dividends  is  treated  in 
subdivision  XI.;  the  general  question 
as  to  remedies  of  preferred  stockhold- 
ers, in  subdivision  XIV. 
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SAMUEL  ENGLANDER,  Exr.,  etc.,  of  Matilda  De  Witt,  Deceased, 

V. 

CHARLES  OSBORNE  et  al. 
JOHN  G.  HOFFMAN,  Appt. 

Fmnaylvamto  Supretne  Court  — May  6,  1018» 
(261  Pa.  866,  104  Atl.  614.) 

Corporations  —  preferred  stock  —  right  to  share  in  excess  dividends. 

1.  Holders  of  preferred  stock  in  a  corporation,  entitled  to  receive  a  fixed 
yearly  cumulative  dividend  of  6  per  cent  before  any  dividend  shall  be  set 
apart  to  common  stock,  share  with  the  common  stock  in  case,  after  several 
years  of  passed  dividends,  earnings  are  made  in  excess  of  what  are  neces- 
sary to  pay  the  guaranteed  cumulative  dividends,  any  excess  over  a  6  per 
cent  dividend  to  the  common  stock  for  tliat  year,  although  the  common 
stock  is  thereby  deprived  of  a  full  6  per  cent  dividend  for  the  passed  years. 

[See  note  on  this  question  beginning  on  page  802.] 

—  right  of  holders  of  common  stock. 

4.  Holders  of  common  stock  in  a  cor- 
poration are  not  entitled,  in  case  an  ex- 


— position  of  preferred  stockholders. 

2.  Holders  of  preferred  stock  in  a 
corporation  occupy,  beyond  the  provi- 
sions of  their  contract,  no  position  to- 
wards the  company  different  from  that 
of  holders  of  the  common  shares. 

[See  7  R.  C.  L.  200.] 
— method  of  distriboting  earnings. 

3.  When  a  dividend  is  declared  by  a 
corporation  holders  of  preferred  stock 
are  entitled  to  claim  first,  to  the  extent 
of  their  preference  for  any  current 
year,  and  if  there  remains  a  sum  more 
than  sufficient  to  pay  a  similar  dividend 
on  the  common  stock,  both  classes  of 
stockholders  are  entitled  to  share  equal- 
ly in  the  excess. 

[See  7  R.  C.  L.  286-287.] 


tra  dividend  is  earned  in  any  year,  to 
be  reimbursed  for  unearned  dividends 
in  past  years  before  the  holders  of  pre- 
ferred stock  will  share  in  the  excess 
over  the  dividend  provided  for  that 
year. 

—  passing  dividend  —  effect  on  com- 
mon stock. 

5.  The  passing  of  a  dividend  on  the 
common  stock  of  a  corporation  for  a 
year  deprives  such  stock  of  all  right  to 
a  share  of  profits  for  that  year,  unless 
the  contract  expressly  provides  for  the 
cumulation  of  dividends  on  such  stock. 


Appeal  by  defendant  Hoffman  from  a  decree  of  the  Court  of  Common 
Pleas,  No.  1,  for  Philadelphia  County,  overruling  a  demurrer  to  a  bill  filed 
to  restrain  payment  of  a  dividend  on  the  common  stock  of  the  defendant 
corporation.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  G.  Kaufman  and  V.  Mr.  Joseph  B.  Englander,  for  appel- 
Gilpin  Robinson,  for  appellant:  lee: 

The  preferred  stock  is,  of  course,  en-         A  corporation  may  not  declare  divi- 


titled  to  its  preference  of  6  per  cent 
cumulative  dividends ;  but  any  dividend 
declared  after  the  preferred  dividends 
are  fully  paid  goes  exclusively  to  the 
common  stock  until  it  has  received  the 
same  percentage  as  the  preferred  stock 
has  received  by  way  of  dividend. 

Sternbergh  v.  Brock,  225  Pa.  279,  24 
L.R.A.(N.S.)  1078,  133  Am.  St.  Rep. 
877,  74  Atl.  166;  Fidelity  Trust  Co.  v. 
Lehigh  Valley  R.  Co.  215  Pa.  610,  64 
Atl.  829,  7  Ann.  Cas.  613. 


dends  in  favor  of  common  stock  for 
years  passed  in  which  there  was  no 
dividend. 

10  Cyc.  678;  West  Chester  &  P.  R. 
Co.  V.  Jackson,  77  Pa.  321;  Fideli^ 
Trust  Co.  V.  Lehigh  Valley  R.  Co.  215 
Pa.  610,  64  Atl.  829,  7  Ann.  Cas.  618. 

Holders  of  preferred  stock  have  to 
divide  equally  with  the  holders  of  com- 
mon stock  in  any  dividend  declared  in 
any  one  year. 

Fidelity  Trust  Co.  ▼.  Lehigh  Valley 
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R.  Ca  supra;  Sternbergh  v.  Brock,  225 
Pa.  279,  24  L.RJ^.(N.S.)  1078, 133  Am. 
St  Rep.  877,  74  Atl.  166. 

Frazer,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff's  decedent  owned  certain 
shares  of  the  6  per  cent  cumulative 
preferred  stock  of  the  Hoffman,  De 
Witt  &  McDonough  Company,  one 
of  the  defendants.  No  dividends 
were  paid  on  either  the  company's 
prefenred  or  common  stock  until 
1917,  a  period  of  nine  years,  when  a 
dividend  of  54  per  cent,  covering 
the  current  year  and  all  arrearages, 
was  declared  and  paid  on  the  pre- 
ferred stock,  and  at  the  same  time 
a  dividend  of  equal  amount  was  de- 
clared on  its  common  stock.  Plain- 
tiff began  these  proceedings  to  re- 
strain the  payment  of  the  latter 
dividend,  contending  the  holders  of 
«wnmon  stock  were  not  entitled  to 
a  dividend  of  more  than  6  per  cent 
without  sharing  the  excess  equally 
with  the  preferred  stockholders. 
Defendants  demurred,  and  claimed 
the  holders  of  common  stock  were 
entitled  to  receive  dividends  to  an 
amount  sufficient  to  make  up  arrear- 
ages in  passed  years  and  equalize 
the  common  and  preferred  stock, 
before  holders  of  the  latter  were 
entitled  to  receive  an  excess  above 
the  amount  of  their  fixed  dividends 
and  arrearages.  The  court  below 
overruled  the  demurrer  and  re- 
strained the  payment  of  the  divi- 
dend on  the  common  stock.  De- 
fendant appealed. 

The  certificates  of  the  preferred 
stock  of  the  company  provide :  "The 
holders  of  the  preferred  stock  shall 
he  entitled  to  receive  when  and  as 
declared,  and  the  company  ^all  be 
bound  to  pay,  a  fixed  yearly  cumu- 
lative dividend  of  6  per  cent  (6^) 
payable  quarterly,  before  any  divi- 
dend shall  be  set  apart  on  the  com- 
mon stock." 

We  find  nothing  limiting  the  right 

of  the  preferred  stockholders  to  the 

6  per  cent  dividend,  regardless  of 

the  earnings  of  the  company,  and  in 

I       absence  of  such  limitation  the  gen- 

:       eral  rule  is  that  such  stockholders 

are  entitled  to  sbar«  with  the  hold> 

!  6  A.L.R.— 61. 
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lot  Atl.  m.) 

eta  of  the  common  stock  all  profits 
distributed  after  the  latter  have  re- 
ceived, in  any  year, 
an  amount  equal  to  oorpor»tion»- 

, ,        J  •    •  J       J  . .         preferred  atocK 

the  dividend  on  the  -nsitt  to  siiAre 
preferred  stock.  SM-  i1„*/««"  "^- 
delity  Trust  Co.  v. 
Lehigh  Valley  R.  Co.  215  Pa.  610, 
64  AU.  829,  7  Ann.  Cas.  613;  Stern- 
bergh  v.  Brock,  225  Pa.  279,  24 
L.R.A.(N.S.)    1078,    133   Am.    St 
Rep.  877,  74  Atl.  166;  Sterling  v. 
F.  H.  Watson  Co.  241  Pa.  105,  88 
Atl.  297.    The  priority  of  the  pre- 
ferred stockholders  rests  upon  the 
contract,    and    be-     „„.,„„„„,„,. 

,    ,m_ '  .    ,  ^position  of  pre- 

yond  the  provisions    (erred  stoelc- 

of     such     contract  "•»*•'••• 
they  occupy  no  position  toward  the 
company  different  from  that  of  the 
holders  of  common  stock.    When  a 
dividend  is  declared,  the  former  are 
entitled  to  first  claim  to  the  extent 
of  their  preference  _„,,^„^  „, 
for      the      current  distribnunar 
year,  and  if  there  ••"•»«•• 
remains  a  sum  more  than  sufiicient 
to  pay  a  similar  dividend  on  the 
common  stock,  botii  classes  of  stock- 
holders are  entitled  to  sluu^  equally 
in  the  excess.    In  absence  of  agree- 
ment, express  or  implied,  that  divi- 
dends shall  be  cumulative,  unpaid 
dividends   in   the   past   cannot  be 
claimed.    10  Cyc.  573. 

Likewise  there  is  no  logical  rea- 
73on  for  holding  that  common  stock- 
holders are  entitled  to  -go  back  of 
the  currept  year,  _^,^,  ^ 
anq  claim  to  be  re-  hoMer*  at  eom- 
imbursed  for  un-  """  "'""'^ 
earned  dividends  in  past  years.  To 
do  so  would  render  such  dividends 
cumulative  in  effect  without  agree- 
ment. Accordingly,  when  during 
previous  years  no  dividends  were 
earned,  this  was  conclusive  as  to  the 
right  of  all  stockholders,  both  pre- 
ferred and  common,  except  for  the 
contractual  right  of  the  former  to 
payment  out  of  future  profits  to  the 
extent  of  their  preference,  before 
the  latter  would  be  entitled  to  par- 
ticipate in  the  earnings.  So  far  as 
the  holders  of  the  common  stock 
were  concerned  their  status  was 
finally  determined  when,  during  any 
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current  year,  there  were  no  profits 
to  be  divided.  The  profits  so  lost 
_p.H,.nB  divi.  are  lost  forever,  and 
dend— esect  on     each      new      year 

common  .took.        ^^^^^      ^j^^      j^^^_ 

ning  of  a  new  dividend-paying 
period.  Dent  v.  London  Tramways 
Co.  L.  R.  16  Ch.  Div.  344,  353,  50  L. 
J.  Ch.  N.  S.  190,  44  L.  T.  N.  S.  91; 
Morawetz,  Priv  Corp.  2d  ed.  §  459, 
cited  in  10  Cyc.  573. 

The  foregoing  principles  were 
properly  applied  by  the  learned 
judge  of  the  court  below.  No  differ- 
ent rule  was  suggested  by  this  court 
in  Sternbergh  v.  Brock,  supra,  re- 
lied upon  by  appellant.  The  state- 
ment by  this  court  that  (225  Pa. 
287)  "it  is  to  be  assumed  that,  be- 
fore the  holders  of  preferred  stock 
could  claim  more  than  the  5  per  cent 
dividends  that  they  received,  the 
holders  of  the  common  stock  were 
entitled  to  receive  a  dividend  of  the 
same  percentage  on  the  par  value 
of  their  shares,"  cannot  be  con- 
strued as  giving  the  holders  of  the 
common  stock  the  right  to  reim- 
bursement for  dividends  unpaid  in 
passed  years,  before  the  preferred 
stockholders  are  entitled  to  par- 
ticipate in  the  excess  profits  of  a 


given  year.  The  question  there 
before  the  court  was  whether  pre- 
ferred stockholders  were  limited  to 
dividends  to  the  amount  of  their 
preference,  or  whether  they  were 
entitled  to  participate  in  excess 
profits  in  any  year  after  the  com- 
mon stockholders  had  received  a 
dividend  equal  to  that  paid  on  the 
preferred  stock.  There  was  no 
claim  made  by  the  holders  of  the 
common  stock  for  reimbursement 
for  dividends  unpaid  in  the  past, 
though  it  appears  from  the  opinion 
of  this  court  (225  Pa.  286,  287)  that 
past  dividends  on  common  stock 
did  not  equal  dividends  on  preferred 
stock.  Notwithstanding  this  fact, 
the  preferred  stockholders  were 
permitted  to  participate  with  the 
common  stock  in  an  excess  of 
dividends  earned  in  a  particular 
year.  Aside  from  the  fact  that  the 
question  now  before  us  was  appar- 
ently not  raised  or  discussed,  the 
case,  instead  of  .supporting  appel- 
lant's view,  is  authority  in  support 
of  the  conclusion  reached  by  the 
court  below. 

The  assignments  of  error  are 
overruled  and  the  decree  of  the 
court  below  affirmed. 


ANNOTATION. 
Ri^ta  of  holder*  ot  preferred  stock  in  respect  to  dividends. 


T.  Introductory,  802. 
II.  Right  to  dividends  generally: 

a.  In  absence  of  contract,  803. 

b.  Under  contract,  806. 

III.  Rights  of  assignee  of  stocki  807. 
rv.  Rights    of   one   exchanging   stock, 

807. 
V.  Preference  over  common  stock,  '808 
VI.  Guaranty  of  dividends: 

a.  Current  dividends,  809. 

b.  Dividends  in  arrears,  813. 
VII.  Dividend  as  debt: 

a.  In  absence  of  special  statute, 

813. 

b.  Under  special  statute,  817. 
VIII.  Effect  of  impairment  of  capital  or 

existence  of  debts,  818. 

/,  Introductory. 

This  note  is  confined  to  the  rights 
of  a  preferred  stockholder  as  against 


DL  Payment  from  capital: 

a.  Corporation     going     ooneem, 

821. 

b.  Corporation     in     liquidation, 

822. 
X.  Payment  from  special  fund,  823. 
XI.  Accumulations  and  arrears: 

a.  Corporation     going     concern, 

824. 

b.  Corporation     la     liquidation,. 

829. 
XII.  Right  to  dividends  in  excess  of  those 

stipulated,  829. 
XIII.  Alteration   of   rate   or   nature  of 

dividend,  832. 
XrV.  Remedies  of  preferred  stockholder: 

a.  At  law,  832. 

b.  In  equity,  834. 

the  corporation  with  respect  to  div- 
idends. It  does  not  include  the  right 
of  preferred  stockholders  to  hold  of- 
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ftwn  or  directors  personally  liable  for 
dividends,  because  of  mismanagrement 
of  the  corporate  affairs,  nor  does  it 
discuss  rights  arising  under  a  guar- 
anty of  dividends  made  by  a  third 
person. 

U.  Right  to  dividend*  generally, 
a.  In  abaenoe  of  cof%trmet. 

In  the  absence  of  a  governing  stat- 
ute or  of  any  violation  of  a  special 
agreement  for  the  payment  of  div- 
idends, the  holders  of  preferred  stock 
in  a  corporation  are  bound  to  abide  by 
the  action  of  the  directors  thereof  as 
regards  the  declaration  of  dividends, 
and  the  courts  will  not  interfere  with 
the  directors  in  the  exercise  of  their 
discretion  unless  it  can  be  shown  that 
they  are  acting  in  bad  faith  or  are 
guilty  of  wilful  mismanagement. 

United  States.— St.  John  v.  Erie  R, 
Co.  (1874)  22  Wall.  186,  22  L.  ed.  743; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Nickals 
(1886)  119  U.  S.  296,  30  L.  ed.  863,  7 
Sup.  Ct.  Rep.  209;  Union  P.  R.  Co.  v. 
Frank  (1915)  141  C.  C.  A.  510,  226 
Fed.  906. 

Kansas. — Inscho  v.  Mid-continent 
Development  Co.  (1915)  94  Kan.  370, 
146  Pac.  1014,  Ann.  Cas.  1917B,  546. 

Kentncky.  —  Smith  v.  Southern 
Foundry  Co.  (1916)  166  Ky.  208,  179 
S.  W.  206. 

Maine.— Speab_  t.  Rockland-Rock- 
PORT  LiHE  Co.  (reported  herewith) 
ante,  793. 

Massachusetts. — Field  v.  Lamson  & 
G.  Mfg.  Co.  (1894)  162  Mass.  388,  27 
L.R.A.  136,  38  N.  E.  1126. 

Michigan.— Knight  v.  Alamo  Mfg. 
Co.  (reported  herewith)  ante,  789. 

Missouri. — ^Kidd  v.  Puritana  Cereal 
Food  Co.  (1909)  146  Mo.  App.  502, 122 
S.  W.  784. 

Pennsylvania. — McLean  v.  Pitts- 
burgh Plate  Glass  Co.  (1898)  169  Pa. 
112,  28  Atl.  211. 

England. — Bond  v.  Barrow  Haema- 
tite Steel  Co.  [1902]  1  Ch.  368,  86  L. 
T.  N.  S.  10,  71  L.  J.  Ch.  N.  S.  246,  9 
Hanson,  69,  50  Week.  Rep.  295,  18 
Times  L.  R.  249. 

The  court  in  Smith  v.  Southern 
Foundry  Co.  (Ky.)  supra,  stated  the 
rule  as  follows:  "Dividends  are  pay- 
able out  of  the  profits  and  surplus 


funds  of  the  corporation  as  the  direc- 
tors may,  in  the  exercise  of  a  sound 
discretion,  declare.  Unless  the  direc' 
tors  are  guilty  of  bad  faith  or  a  wilful 
abuse  of  discretion,  the  courts  will  not 
interfere." 

In  New  York,  L.  E.  &  W.  R.  Co.  v. 
Nickals  (1886)  119  U.  S.  296,  30  L. 
ed.  863,  7  Sup.  Ct.  Rep.  209,  the  reason 
of  the  rule  was  set  forth  as  follows: 
"The  directors  of  such  corporations, 
having  opportunities  not  ordinarily 
possessed  by  others  of  knowing  the  re- 
sources and  condition  of  the  property 
under  their  control,  are  in  a  better 
position  than  stockholders  to  deter- 
mine whether,  in  view  of  the  duties 
which  the  corporation  owes  to  the  pub- 
lic, and  of  all  its  liabilities,  it  will  be 
prudent  in  any  particular  year  to  de- 
clare a  dividend  upon  stock." 

The  directors  are  bound  to  have  con- 
sideration for  the  interest  of  the  pub- 
lic in  the  business  of  the  corporation 
(New  York,  L.  E.  &  W.  R.  Co.  v.  Nick- 
als (U.  S.)  supra),  and  for  the  rights 
of  its  creditors  (Field  v.  Lamson  &  G. 
Mfg.  Co.  (Mass.),  and  Inscho  v.  Mid- 
continent  Development  Co.  (Kan.)  su- 
pra). And  even  after  having  properly 
discharged  these  duties,  it  has  been 
held  that  the  matter  of  the  declaration 
of  a  dividend  still  rests  in  the  discre- 
tion of  the  directors,  and  that  they 
may,  in  the  absence  of  bad  faith,  de- 
vote the  earnings  of  the  company  to 
improvements.  McLean  v.  Pittsburgh 
Plate  Glass  Co.  (Pa.)  supra. 

But  in  Storrow  v.  Texas  Consol. 
Compress  &  Mfg.  Asso.  (1898)  81  C. 
C.  A.  189,  59  U.  S.  App.  120,  87  Fed. 
612  (writ  of  certiorari  denied  in 
(1899)  174  U.  S.  800,  48  L.  ed.  1187, 19 
Sup.  Ct.  Rep.  887),  wherein  the  plain- 
tiff brought  a  bill  to  compel  the  dec- 
laration of  a  dividend  on  preferred 
stock,  the  court  said:  "While  it  was 
largely  a  matter  of  discretion  with 
the  board  of  directors  as  to  what  use 
they  would  put  the  profits  to,  whether 
to  declare  a  dividend  or.  use  them  in 
the  business  of  the  company,  there  is 
a  limit  to  this  discretion,  and  the 
courts  will  not  allow  the  directors  to 
use  their  powers  oppressively  by  re- 
fusing to  declare  a  dividend  while 
the  net  profits  and  character  of  the 


Digitized  by 


Google 


804 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[6  A.L.R. 


business  clearly  warrant  it."  And  on 
subsequent  appeal  in  (1899)  34  C.  C. 
A.  182,  92  Fed.  6,  the  court,  referring 
to  the  former  decision,  said:  "But 
from  what  was  said  it  is  easy  to  see 
that  there  might  result  an  accounting 
to  ascertain  if  there  had  been  net 
earnings  to  such  an  extent  as  to  war- 
rant the  payment  of  dividends  upon 
the  preferred  stock,  and  also  that,  if 
certain  contemplated  acts  of  misman- 
•agonent  were  insisted  upon,  an  injunc- 
tion might  be  issued." 

In  Utica  Trust  &  D.  Ck>.  v.  Charles 
C.  Kellogg  &  Sons  Co.  (1908)  126  App. 
Div.  176,  110  N.  Y.  Supp.  1048,  it  was 
held  that  new  preferred  stock  issued 
only  three  months  prior  to  the  pay- 
ment of  a  semiannual  dividend  on  all 
the  preferred  stock  was  entitled  to  in- 
terest at  the  same  rate  as  the  rest  of 
the  stock,  but  for  the  period  of  three 
months  only. 

In  New  York,  L.  E.  &  W.  R.  Co.  v. 
Nickals  (1886)  119  U.  S.  296,  80  L.  ed. 
363,  7  Sup.  Ct.  Rep.  209,  it  appeared 
that  preferred  stock  had  been  issued, 
entitling  the  holder  to  noncumulative 
dividends  (of  6  per  cent  per  annum)  in 
preference  to  the  payment  of  any 
dividend  on  the  common  stock,  but 
dependent  on  the  profits  of  each  par- 
ticular year  as  declared  by  the  board 
of  directors.  For  the  year  1880  a  bal- 
ance was  shown  in  the  accounts  which 
some  of  the  preferred  stockholders  as- 
serted should  have  been  paid  out  as 
a  dividend,  but  which  had  been  used 
by  the  company  in  improvements.  It 
was  held  that  the  stockholders  were 
entitled  to  such  dividends  only  as  were 
declared,  and  that  the  declaration  of 
dividends  was  a  matter  for  the  direc- 
tors to  decide,  keeping  in  mind  the 
necessities  and  condition  of  the  prop- 
erty. 

In  St.  John  v.  Erie  R.  Co.  (1874)  22 
Wall.  (U.  S.)  136,  22  L.  ed.  743,  it 
appeared  that  preferred  stock  was  is- 
sued by  a  company  with  the  agreement 
that  "such  preferred  stock  is  to  be  en- 
titled to  preferred  dividends  out  of 
the  net  earnings  (if  earned  in  the  cur- 
rent year,  but  not  otherwise)  not  to 
exceed  7  per  cent  in  any  one  year, 
payable  semiannually,  after  payment 
of    mortgage    interest    and    delayed 


coupons  in  full."  Oae  of  the  sections 
of  the  act  of  incorporation  of  the  com- 
pany stated  that  the  stock  should  be 
entitled  to  dividends  out  of  the  "net 
earnings."  These  dividends  were  paid 
for  several  years,  but  later  the  ex- 
penses incurred  by  the  leasing  of  other 
roads  and  the  borrowing  of  money  for 
repairs  made  it  impossible  to  pay  any 
dividends.  A  preferred  stockholder 
claimed  that  his  right  to  a  dividend 
was  prior  to  leases  and  later  debts. 
The  court  held  that  the  dividends  were 
to  be  paid  out  of  "net  earnings,"  and 
that  by  such  was  meant  payment  after 
the  discharge  of  the  debts  incurred  by 
the  leases,  etc.,  saying  that  the  cor- 
poration might  "conduct  its  operations 
in  good  faith  as  it  saw  fit." 

In  Union  P.  R.  Co.  v.  Frank  (1915) 
141  C.  C.  A.  510,  226  Fed.  906,  wherein 
it  appeared  to  the  court  that  the  non- 
payment of  dividends  on  the  stock 
held  by  complainants  was  the  moving 
cause  of  the  litigation,  it  was  held, 
following  New  York,  L.  E.  &  W.  R. 
Co.  V.  Nickals  (U.  S.)  supra,  "that  a 
mere  statement  and  accumulation  of 
net  profits  during  a  designated  period 
did  not  amount  to  the  ascertainment 
that  dividends  were  due  stockholders, 
or  to  the  declaration  of  such  divi- 
dends." The  court  quoted  from  the 
case  cited  as  follows:  "If  preferred 
stockholders  become  entitled  to  divi- 
dends upon  a  mere  ascertainnient  of 
profits  for  a  particular  year,  the  duty 
of  the  company  to  maintain  its  track 
and  cars  in  suclji  condition  as  to  ac- 
commodate the  public  and  provide  for 
the  safe  transportation  of  passengers 
and  freight  would  be  subordinate  to 
their  right  to  payment  out  of  the  funds 
remaining  on  hand  after  meeting  cur- 
rent expenses  and  fixed  charges." 

In  Inacho  v.  Midcontinent  Develop- 
ment Co.  (1915)  94  Kan.  370,  146  Pac 
1014,  Ann.  Cas.  1917B,  546,  wherein  a 
perferred  stockholder  sought  to  re- 
cover one  year's  dividend  on  her  stock, 
alleging  that  sufiicient  had  been 
earned  to  pay  one  annual  dividend, 
mismanagement  by  the  directors  was 
asserted.  It  was  held  that  the  facts 
did  not  justify  the  action  of  the  lower 
court  in  taking  the  management  of  the 
company  from  the  directors  and  plac- 
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ing  it  in  the  hands  of  a  receiver,  no 
bad  faith  or  mismanaerement  having 
been  shown  as  justification  therefor. 

In  Smith  v.  Southern  Foundry  Co. 
(1915)  166  Ky.  208,  179  S.  W.  205,  a 
preferred  stockholder  claimed  to  have 
the  riphts  of  a  creditor.  It  was  held 
that  as  resrards  the  dividends  shown  to 
be  overdue  the  status  of  creditor  mig:ht 
have  been  sriven  to  the  stockholder  if 
it  had  been  shown  that  the  directors 
had  declared  a  dividend,  or  that  it 
was  their  duty  to  declare  a  dividend 
from  the  profits  named.  The  court 
said:  "Dividends  are  payable  out  of 
the  profits  and  aarpins  funds  of  the 
corporation,  as  lh«  directors  may  in 
the  exercise  of  a  Mtiad  discretion  de- 
clare. Unless  tlM  directors  are  guilty 
of  bad  faith  or  a  wilful  abuse  of  dis- 
cretion, the  courts  will  not  interfere." 

In  Speab  v.  ROCKLANIVROCXFOKT 
Lime  Co.  (r^orted  herewith)  ante, 
793,  the  action  was  by  a  preferred 
stockholder  to  obtain  a  dividend  on 
stock  which  entitled  him  to  "a  semi- 
annual preferential  cumulative  divi- 
dend at  the  rate  of  7  per  cent  per  an- 
num," out  of  the  net  earnings  of  the 
company.  It  was  held  that  the  declara- 
tion of  dividends  was  a  matter  for  the 
discretion  of  the  directors,  provided 
they  did  not  violate  the  contract  of 
the  company  with  the  stockholders. 
The  contract  called  for  semiannual 
preferential  cumulative  dividends,  and 
it  was  claimed  that  the  word  "cumula- 
tive" implied  that  the  dividends  might 
be  postponed  indefinitely,  but  the 
court  held  that  they  were  payable 
semiannually,  if  there  were  net  earn- 
ings. The  evidence  showed  that  the  en- 
tire assets  had  been  sold  for  but  little 
more  than  enough  to  pay  the  bonded 
indebtedness  of  the  company,  which 
consisted  of  a  large  mortgage  loan  and 
a  debenture  loan  made  after  the  is- 
suance of  the  preferred  stock.  The 
preferred  stockholder  asked  that  he 
be  granted  priority  to  the  debenture 
bonds  for  dividends,  but  the  court  held 
that  even  preferred  stockholders  can 
have  no  priority  over  creditors,  saying 
that  there  was  no  property  that  could 
be  devoted  to  the  payment  of  divi- 
dends, and  that  the  plaintiff  did  not 
vtate  that  any  application  for  the  dec- 


laration of  a  dividend  had  been  made 
by  him  to  the  directors. 

In  Field  v.  Lamson  &  6.  Mfg.  Oa 
(1894)  162  Mass.  388,  27  L.R.A.  186, 
88  N.  E.  1126,  a  preferred  stockholder 
brought  an  action  to  recover  guaran- 
teed preferred  dividends  alleged  to 
be  due.  It  was  held  that  the  guar- 
anty could  not  be  taken  to  mean  that 
any  net  profits  must  be  distributed  in 
dividends  regardless  of  the  financial 
condition  of  the  company;  t^t  it  did 
not  affect  the  rule  that  the  decision 
as  to  whether  there  shall  be  dividends 
or  not  is  always  a  matter  for  the  fair 
judgment  of  the  company  and  its 
agents;  and,  again,  that  the  directors 
are  bound  to  have  regard  for  the  cred- 
itors as  well  as  for  the  stockholders, 
and  it  is  demanded  of  them  only  that 
they  act  in  a  judicious  manner. 

In  Knight  v.  Alamo  Mfg.  Co.  re- 
ported herewith)  ante,  789,  wherein 
the  plaintiff,  the  owner  of  7  per  cent 
cumulative  preferred  stock  in  the  de- 
fendant corporation,  obtained  from  a 
justice  of  the  peace  a  judgment  for 
dividends  alleged  by  him  to  be  due  and 
unpaid,  it  was  held  that  the  question 
whether  dividends  are  to  be  declared 
or  not  is  for  the  directors  of  the  cor- 
poration to  decide,  and  not  a  matter 
for  the  jury. 

In  Kidd  v.  Puritana  Cereal  Food  Co. 
(1909)  145  Mo,  App.  502,  122  S.  W. 
784,  an  action  at  law  by  a  preferred 
stockholder  to  recover  three  dividends 
alleged  by  him  to  be  due,  it  was  held 
that  the  plaintiff's  "right  to  dividends 
depended  on  whether  the  earnings  of 
the  company  justified  the  directors  in 
paying  tiiem." 

McLean  v.  Pittsburgh  Plate  Glass 
Co.  (1893)  159  Pa.  112,  28  Atl.  211, 
was  an  action  to  compel  the  payment 
of  dividends  on  preferred  stock.  The 
certificates  of  stock  provided  for  a 
noncumulative  dividend  of  12  per  cent 
per  annum  on  the  preferred  stock,  and 
it  was  contended  that  net  earnings, 
which  should  have  been  distributed  as 
dividends,  were  used  for  the  payment 
of  debts  and  improvements  to  the 
property  of  the  company.  It  was  held 
that  the  preferred  stockholders  were 
entitled  to  dividends  "when  declared 
by  the  board  of  directors"  as  provided 


Digitized  by 


Google 


806 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AX..R. 


in  their  certificate.  The  court  said: 
"As  a  matter  of  course  the  directors 
must  determine  not  only  the  amount 
of  all  dividends  to  be  declared,  but  the 
circumstances  in  which  they  will  or 
may  declare  them.  They  are  certainly 
not  entitled  to  refuse  them,  either  ar- 
bitrarily, or  when,  in  view  of  all  the 
considerations  which  should  properly 
affect  the  question,  they  ought  to  grant 
them.  Their  action,  or  refusal  to  act, 
is  undoubtedly  subject  to  review  by 
the  courts,  but  within  the  regulated 
limits  of  their  authority,  as  suggested, 
they  have  the  exclusive  control  of  the 
whole  matter,  and  their  action  is  bind- 
ing upon  the  stockholders." 

In  Bond  v.  Barrow  Hsmatite  Steel 
Co.  [1902]  1  Ch.  (Eng.)  353,  wherein 
preferred  shareholders  of  two  classes 
sought  to  compel  the  pajrment  of  ar- 
rears of  dividends,  it  was  said :  "The 
courts  have,  no  doubt,  in  many  cases, 
overruled  directors  who  proposed  to 
pay  dividends,  but  I  am  not  aware  of 
any  case  in  which  the  court  has  com- 
pelled them  to  pay  when  they  have  ex- 
pressed their  opinion  that  the  state  of 
the  accounts  did  not  admit  of  any  such 
payment." 

In  Utica  Trust  &  D.  Co.  v.  Charles 
C.  Kellogg  &  Sons  Co.  (1908)  126  App. 
Div.  176,  110  N.  Y.  Supp.  1048,  it  ap- 
peared that  the  defendant  had  issued 
new  preferred  stock  with  the  same 
provision  as  to  interest  as  the  old 
preferred  stock,  which  bore  6  per  cent 
interest,  payable  semiannually,  cumu- 
lative. The  plaintiff  purchased  some 
of  the  new  preferred  stock  about  Octo- 
ber 1,  and  the  following  January  a 
dividend  of  3  per  cent  was  declared  on 
the  old  preferred  stock,  and  li  per 
cent  on  the  new  issue.  The  plaintiff 
claimed  a  dividend  equal  in  amount 
to  that  declared  on  the  old  stock,  but 
the  court  held  with  the  defendant  that 
the  agreement  calling  for  interest  at 
the  rate  of  6  per  cent  per  annum  had 
been  observed,  that  the  dividends, 
when  declared,  were  to  be  of  interest 
earned,  and  that  the  new  stock  had  re- 
ceived a  rate  of  interest  equal  to  that 
of  the  old  stock. 

b.  Under  contract. 
Where  the  right  of  a  preferred  stock- 
holder to  dividends  is  fixed  by  con- 


tract, the  directors  are  bound  thereby, 
and  may  not  divert  to  other  purposes 
funds  which  should  be  distributed  as 
dividends  on  the  preferred  stock.  Burk 
V.  Ottawa  Gas  &  E.  Go.  (1912)  87  Kan. 
6,  123  Pac.  867,  Ann.  Cas.  1913D.  772; 
Belfast  &  M .  L.  R.  Co.  v.  Belfast  (1885) 
77  M&  446,  1  Atl.  362;  Hazeltine  v. 
Belfast  &  M.  L.  R.  Co.  (1887)  79  Me. 
411,  1  Am!  St.  Rep.  380,  10  Atl.  328; 
Boardman  v.  Lake  Shore  &  M.  S.  B.  Co. 
(1881)  84  N.  Y.  167. 

And  the  courts  will  not  allow  com- 
mon stockholders  to  act  so  as  to  preju- 
dice the  rights  of  the  preferred  stock- 
holders. Hazeltine  v.  Belfast  &  M.  L. 
R.  Go.  (1887)  79  Me.  411, 1  Am.  St.  Rep. 
880,  10  Atl.  328. 

In  Burk  v.  Ottawa  Gaa  Co.  (1912) 
87  Kan.  6,  123  Pac.  857,  Ann.  Ca& 
1913D,  772,  the  plaintiffs,  as  holders 
of  6  per  cent  noncumulative  preferred 
stock  of  the  said  company,  contended 
that  the  directors  thereof  were  bound 
to  declare  a  dividend;  the  directors 
claimed  that  the  funds  of  the  company 
had  been  expended  in  "necessary"  im- 
provements. By-laws  stated  that  the 
dividend  was  to  be  paid  "out  of  the 
net  profits,  and  a  pro  tanto  dividend 
if  such  dividend  fall  short  of  6  per 
cent."  It  was  held  that  if  the  duty  of 
the  corporation  to  the  public  required 
the  expenditure  for  necessary  im- 
provements, it  was  justified,  but  if  it 
was  done  merely  as  a  matter  of  busi- 
ness policy,  it  was  a  breach  of  the 
contract  whereby  the  stockholders 
were  to  be  paid  out  of  the  profits, 
whenever  any  were  earned.  Since  the 
dividends  were  noncumulative,  the 
stockholders  were  entitled  to  them  an- 
nually, as  earned.  While  not  ordina- 
rily regarded  as  creditors,  since  eqaity 
considered  that  as  done  which  oaght 
to  be  done,  the  preferred  stockholders 
should  be  regarded  as  creditors  if  a 
dividend  or  dividends  ought  to  have 
been  declared  in  any  year  to  such 
stockholders. 

In  Belfast  &  M.  L.  R.  Co.  v.  Belfast 
(1886)  77  Me.  446,  1  Atl.  862,  whei«in 
it  was  contended  that  the  preferred 
stockholders  should  have  a  dividend 
of  6  per  cent  from  the  net  earnings  of 
the  road,  the  court  said:  "As  a  gen- 
eral rule,  the  oflicers  of  a  corporation 
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are  the  sole  judges  as  to  the  propriety 
of  declaring  dividends,  and  the  courts 
will  not  interfere  with  a  proper  exer- 
cise of  their  discretion.  The  company 
usually  establishes  its  financial  policy 
for  itself.  Yet  when  the  right  to  a 
dividend  is  clear,  and  there  are  funds 
from  which  it  can  properly  be  made, 
a  court  of  equity  will  interfere  to  com- 
pel the  company  to  declare  it.  Direc- 
tors are  not  allowed  to  use  their  power 
illegally,  wantonly,  or  oppressively." 

In  Hazeltine  v.  Belfast  &  M.  L.  R. 
Co.  (Me.)  supra,  involving  the  right 
of  the  court  to  interfere  to  aid  pre- 
ferred stockholders  to  a  dividend,  it 
was  pointed  out  that  the  court  could 
and  would  provide  a  remedy  in  cases 
where  the  directors  refused  to  perform 
their  duty  and  carry  out  the  terms  of 
their  contract,  or  where  one  class  of 
stockholders  was  infringing  on  the 
privileges  of  another  class.  In  that 
case  it  appeared  that  the  common 
stockholders  were  in  the  majority,  and 
had  elected  directors  hostile  to  the 
interests  of  the  preferred  stockholders. 

In  Boardman  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1881)  84  N.  Y.  157,  wherein 
preferred  stockholders  sought  to  com- 
pel the  pajrment  of  dividends  on  their 
stock,  the  court  said:  "While,  as  a 
general  rule,  courts  of  equity  will  not 
exercise  visitorial  powers  over  cor- 
porations, and  their  officers  are  the 
sole  judges  as  to  the  propriety  of  de- 
claring dividends,  and  in  this  respect 
the  court  will  not  interfere  with  a 
Vropet  exercise  of  their  discretion,  yet 
where  the  right  to  the  dividend  is  clear 
and  fixed  by  the  contract,  and  requires 
the  directors  to  take  action  before  it 
can  be  asserted  by  a  suit  at  law,  and 
a  restraint  by  injunction  is  essential 
to  maintain  the  right  of  the  stock- 
holder, the  interposition  of  a  court  of 
equity  is  a  proper  exercise  of  its  power 
and  should  be  upheld." 

III.  Sights  of  assignee  of  atocTe. 
The  right  to  undeclared  dividends 
and  arrears  thereon  is  an  incident  of 
preferred  stock,  and  passes  with  the 
transfer  of  the  stock  to  an  assignee. 
Manning  V.  Quicksilver  Min.  €k>.  (1881) 
24  Hon  (N.  Y.)  860;  Boardman  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1881)  84  N.  Y. 


157;  Jermain  v.  Lake  Shore  &  M.  S.  R- 
Co.  (1883)  91  N.  Y.  483. 

In  Manning  v.  Quicksilver  Min.  Co- 
(N.  Y.)  supra,  it  appeared  that  a  hold- 
er of  preferred  stock  sold  his  sho-^^ 
to  one  man,  and  his  right  and  title  '^ 
the  unpaid  dividends  or  interest  there- 
on to  another,  the  plaintiff,  who  _dC- 
manded  payment  of  said  interest,    "a 
court  said:    "The  interest  which  H^" 
accrued  at  the  time  when  the  shades 
were  assigrned  was  simply  an  incident 
or  accessory  of  the  shares  themselves. 
The  right  to  it  depended  wholly  upo» 
the  title  to  the  shares,    and  as     no 
moneys  had  been  appropriated  in  any 
form  for  Its  payment,   the  authority 
to  demand  it  was  wholly   dependent 
upon  that  title." 

In  Boardman  v.  Lake  Shore  &  M:.  S. 
R.  Co.  (1881)  84  N.  Y.  157,  an  action 
by  a  preferred  stockholder  to  compel 
the  pasrment  of  certain   dividends    on 
said  stock,  the  plaintiff,  who  acquired 
the  stock  in  1862,  sought  to  recover 
dividends  due  and  unpaid  on  said  stock 
from  1857  to  1868.      It  was  held   tliat 
an  assignment  of   stock  earned    with 
it  all  undeclared  dividends  whicli  are 
part  of  the  stocks'  proportionate  sTiare 
of  the  company's  assets. 

In  Jermain  v.  Lake  Shore  &   M.  S. 
R.  Co.  (1888)  91  N-   Y.  483,   wlierein 
the  facts  were  almost  the  same  as  in 
Boardman  v.  Lake    Shore  &    M.    g.  R 
Co.   (N.  Y.)   supra,    it  ^" /»«l<i  that 
the  assignment  of  t»»e  P*"rt^**ed  atn,>lr 
carried  with  it  the  right  to  th^  '*  «0C* 
dividends  thereon,    though  t^^  '*npai(l 
fer  was  made  in  1870,  at  whi„.  ""sna- 
the dividends  were  "  due  ancj    ^A  time 
able.   In  the  Boardman  Case  tjj  ^force- 
fer  was  made  in  1862,  before  t j*®  trans- 
a  dividend  due  and  enforceajjj  ^''e  was 
stock,  but  the  court  held  thig  ^  on  the 
material   distinction,   since    ««.     'f>e  no 
case  the  dividend  was  payablJ '?    ^^'^^ 
tue  of  the  guaranty."  ^^  vir- 

IV.  Rtghta  of  one  eccohangt^' 
Where  a  holder  of  preferrJ^****** 
has  surrendered  the  stock  for  th  "*°*^^ 
pose  of  receiving  preferred  ste  ?"•*"" 
a  new  corporation,  he  is  entitled  1" 
any    dividends  declared  on  the  n 
stock,  although  he  has  not  procuil^J 
a   certificate   therefor.     Ellsworth 
New  York.  L.  E.  &  W.  R.  Co.  (igg^; 
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19  N.  Y.  Week.  Dig.  211.  In  that  case, 
it  appeared  that  the  defendant  com- 
panjr  had  purchased  a  railroad  and 
had  agreed  that  holders  of  preferred 
stock  therein,  on  the  payment  of  |3, 
might  receive  a  similar  nsmber  of 
shares  of  preferred  stock  in  the  de- 
fendant company.  The  plaintiff  paid 
the  required  amount  on  his  preferred 
stock,  but  did  not  surrender  his  cer- 
tificate at  the  time.  Several  years 
later  a  dividend  was  declared  on  the 
stock,  to  be  payable  to  those  regis- 
tered on  the  books  of  the  company  on 
December  SI,  1881.  The  plaintiff  pro- 
cured a  certificate  for  the  stock  to 
which  he  was  entitled  on  January  IT, 
1882,  and  demanded  the  dividend 
thereon.  It  was  held  that  the  plain- 
tiff had  become  the  owner  of  the  stock 
upon  paying  the  stipulated  sum,  and 
that  it  was  .merely  held  in  trust  for 
him  until  he  should  surrender  the  old 
certificate,  and  since  the  stock  existed 
when  the  dividend  was  declared  he 
was  entitled  thereto. 

F.  Preference  over  eommon  tUuik. 

The  preference  which  preferred 
stock  has  over  common  stock  as  to 
dividends  is  entirely  a  matter  of  con- 
tract, which  is  generally  set  forth  in 
the  by-laws  of  the  corporation,  on  the 
certificate  of  its  stock,  or  elsewhere, 
and  the  cases  involving  that  prefer- 
ence are  based  wholly  on  the  inter- 
pretation by  the  courts  of  the  con- 
tract so  made.  See  the  following 
cases:  Bailey  v.  Hannibal  &  St.  J.  R. 
Co.  (1872)  1  Dill.  174,  Fed.  Cas.  No. 
736,  affirmed  in  (1873)  17  Wall.  (U. 
S.)  96,  21  L.  ed.  611;  Belfast  &  M.  L. 
R.  Co.  V.  Belfast  (1885)  77  Me.  445,  1 
Atl.  362;  Elkins  v.  Camden  &  A.  R. 
Co.  (1882)  36  N.  J.  Eq,  233;  Howell 
v.  Chicago  &  N.  W.  R.  Co.  (1868)  51 
Barb.  (N.  Y.)  378;  West  Chester  &  P. 
R.  Co.  V.  Jackson  (1875)  77  Pa.  321; 
Ashbury  v.  Watson  (1885)  L.  R.  30 
Ch,  Div.  (Eng.)  376,  54  L.  J.  Ch.  N. 
S.  985,  54  L.  T.  N.  S.  27,  33  Week.  Rep. 
882. 

In  Elkins  v.  Camden  &  A.  R.  Co. 
(1882)  86  N.  J.  Eq.  283,  the  court 
said:  "Calling  stock  preferred  stock 
does  not,  per  se,  4^ne  tiie  rights  of 
such  stock,  but,  in  order  to  determine 
hi  what  respect  the  holder  of  such 


stock  is  to  be  preferred  to  the  holder 
of  ordinary  stock,  resort  must  be  had 
to  the  statute  or  contract  under  which 
it  is  isaued." 

In  Englandes  v.  Osbobne  (reported 
herewith)  ante,  800,  the  court  re- 
marked: "The  priority  of  tiie  pre- 
ferred stockholders  rests  upon  the  con- 
tract, and  beyond  the  provisions  of 
such  contract  they  occupy  no  position 
toward  the  company  different  from 
that  of  the  holders  of  common  stock." 

And  in  Eain  v.  Angle  (1910)  111  Va. 
416,  69  S.  E.  855,  the  court  said  that 
preferred  stock  entitles  the  helders 
"to  receive  dividends  from  the  earn- 
ings of  the  company  before  the  com- 
mon stock  can  receive  a  dividend  from 
such  earnings,"  and  that  a  preferred 
dividend  is  nothing  more  than  tiiat 
which  is  paid  to  one  class  of  share- 
holders in  priority  to  that  to  be  paid 
to  another  class.  The  same  general 
rule  of  pi;iority  as  to  dividends  was 
also  stated  in  Rider  v.  John  G.  Delker 
&  Sons  Co.  (1911)  145  Ky.  634,  39 
L.R.A.(N.S.)  1007,  140  S.  W.  1011. 

In  Bailey  v.  Hannibal  &  St.  J.  R.  Co. 
(1873)  17  Wall.  (U.  S.)  96,  21  L.  ed. 
611,  it  appeared  that  a  railroad  com- 
pany had  issued  certain  "preferred 
stock,  to  be  7  per  cent  and  noncumula- 
tive,  but  to  share  with  tiie  common 
stock  any  surplus  which  may  be  car- 
ried over  and  above  7  per  cent  upon 
both  in  any  one  year."  The  stock  cer- 
tificate contained,  in  substance,  the 
foregoing  statement,  but  an  indenture 
signed  by  the  stockholders  gave  them 
"an  equal  dividend  with  said  other 
shares,  .  .  .  beyond  said  7  per 
cent."  A  holder  of  the  preferred  stock 
claimed  the  right  to  share  equally  with 
the  common  stock  on  all  earnings 
above  7  per  cent  on  the  preferred  stock. 
The  court  held  that  a  proper  construc- 
tion of  the  contract  entitled  the  pre- 
ferred stockholder  to  7  per  cent, 
then  a  dividend  of  7  per  cent  to  be 
paid  to  the  common  stock,  and  further 
profits  to  be  shared  equally  by  both 
classes  of  stock. 

In  Belfast  &  M.  L.  R.  Co.  v.  Belfast 
(1886)  77  Me.  446,  1  Atl.  862.  it  ap- 
peared that  when  the  corporation  was 
created  it  was  intended  to  operate 
without  a  corporate  debt.    Later,  the 
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necessity  for  funds  arising,  both  pre- 
ferred and  common  stockholders  fa- 
vored a  loan,  but  it  was  consequently 
contended  that  the  preferred  stock- 
holders had  lost  the  preference  there- 
by, since  they  were  to  be  favored  only 
in  case  there  were  no  debts.  It  was 
held  that  their  status  was  not  altered 
by  the  creation  of  the  debt. 

In  Elkins  v.  Camden  &  A.  R.  Co. 
(1882)  86  N.  J.  Eq.  233,  a  preferred 
stockholder  sought  to  restrain  the  de- 
fendant company  "from  paying  a  divi- 
dend on  the  ordinary  stock  until  the 
full  amount  of  the  dividend  on  the 
preferred  had  been  paid."  A  statute 
stated  that  on  the  preferred  stock  a 
holder  was  entitled  to  dividends  "not 
to  exceed  7  per  cent  per  annum,  be- 
fore any  dividend  shall  be  set  apart 
or  paid  on  the  ether  and  ordinary  stock 
of  said  company."  The  directors  had 
declared  a  dividend  of  4  per  cent  on 
the  preferred  and  8  per  cent  on  the 
common.  It  was  held  that  the  com- 
mon stock  was  entitled  to  nothing  un- 
til the  preferred  had  received  its  full 
share  of  7  per  cent.  The  court  said: 
"I  do  not  think  that  the  preferred 
stock  can,  by  any  just  use  of  equitable 
rules,  be  held  to  be  precluded  or  es- 
topped from  asserting  its  right  of  pref- 
erence given  by  the  statute,  simply 
because  the  persons  who  held  it  at  the 
time  those  dividends  were  declared 
allowed  them  to  be  declared  and  paid 
without  objection  or  question." 

In  Howell  v.  Chicago  ft  N.  W.  R,  Co. 
(1888)  51  Barb.  (N.  Y.)  878,  there  was 
a  motion  to  continue  an  injunction  re- 
straining the  payment  of  a  dividend. 
The  preferred  stock  was  entitled  to  a 
dividend  of  7  per  cent,  then  the  com- 
mon stock  was  to  have  7  per  cent,  the 
preferred  to  have  the  next  8  per  cent, 
and  the  balance  to  be  divided  between 
the  two  classes  of  stock.  Ten  per  cent 
of  the  capital  was  made  payable  to 
each  class  of  stock,  the  dividend  to 
consist  of  stock,  the  preferred  to  get 
preferred  stock,  the  common  to  receive 
common  stock.  At  the  market  value 
of  the  stock,  the  preferred  received 
|8,  and  the  common  $7,  per  share.  It 
was  held  that,  whether  the  market  or 
par  value  of  the  stock  was  considered, 
the  contract  with  th«  preferred  stock- 


holders as  to  dividends  was  observed, 
and  that  the  common  stockholder,  hav- 
ing received  his  share,  had  no  ground 
of  complaint. 

In  West  Chester  &  P.  R.  Co.  v.  Jack- 
son (1876)  77  Pa.  821,  it  appeared 
that  the  plaintiff  was  the  holder  of  a 
few  shares  of  preferred  stock,  which 
stock  was  entitled  to  a  dividend  of 
8  per  cent  per  annum  before  any  divi- 
dend should  be  paid  to  the  holders  of 
the  unpreferred  stock.  The  remainder 
of  the  preferred  and  common  stock 
had  been  exchanged  for  consolidated 
preferred  stock,  on  which  a  dividend 
was  declared  in  1878.  No  dividends 
had  been  paid  on  the  preferred  stock 
from  the  time  of  its  issuance  in  1869. 
It  was  held  that  the  preferred  stock 
was,  by  agreement,  entitled  to  divi- 
dends at  8  per  cent  per  annum  "from 
the  time  of  payment  therefor,"  and 
that  all  unpaid  dividends  must  be  paid 
in  full  before  the  other  stock  should 
be  entitled  to  a  dividend. 

In  Ashbary  v.  Watson  (1885)  L.  R. 
80  Ch.  Div.  (Eng.)  876,  54  L.  J.  Ch. 
N.  S.  985,  54  L.  T.  N.  S.  27,  33  Week. 
Rep.  882,  it  appeared  that  a  company 
had  issued  certain  preferred  shares, 
entitled  to  specified  priorities  over  the 
ordinary  stock;  these  priorities  were 
later  changed  by  resolutions,  and  re- 
demption provisions  more  favorable  to 
the  preferred  shareholders  substi- 
tuted, which  were  finally  withdrawn 
and  the  original  priorities  restored. 
It  was  held  that  the  condition  in  re- 
gard to  the  priorities  contained  in  the 
memorandum  of  association  could  not 
be  altered,  as  it  was  forbidden  by  stat- 
ute, and  that  there  was  no  evidence  to 
show  that  the  resolutions  had  been 
ratified  by  all  the  stockholders,  "with 
full  knowledge  of  what  had  been 
done." 

Vi-  Ouaranty  of  dividenda. 

.  a.  Current  dividends. 

Preferred  stock  is  sometimes  issued 
with  dividends  at  a  stipulated  rate 
guaranteed.  This,  however,  in  the  ab- 
sence of  a  statute  authorizing  an  ab- 
solute guaranty,  does  not  mean  that 
dividends  at  that  rate  are  to  be  paid 
at  all  events,  but  is  an  undertaking 
that  they  shall  be  paid  only  when  there 
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are  net  earnings  available  for  the  pur- 
pose. 

Massachusetts.— Williston  v.  Michi- 
gan S.  &  N.  I.  R.  Co.  (1866)  13  Allen, 
400;  Field  v.  Lamson  &  G.  Mfg.  Co. 
(1894)  162  Mass.  388,  27  L.R.A.  186, 
38  N.  E.  1126. 

Michigan. — Lockhart  v.  Van  Alstyne 
(1875)  81  Mich.  76,  18  Am.  Rep.  156. 

Missouri. — Feld  v.  Roanoke  Invest. 
Co,  (1894)  123  Mo.  603,  27  S.  W.  635. 

New  York. — Prouty  v.  Michigan  S. 
&  N.  I.  R.  Co.  (1874)  4  Thomp.  &  C. 
230,  1  Hun,  655;  Boardman  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1881)  84  N.  Y. 
167. 

Ohio.— Miller  v.  Rattermsn  (1890) 
47  Ohio  St.  141,  24  N.  E.  496,  reversing 
(1889)  22  Ohio  L.  J.  99. 

Rhode  Island.— Taft  v.  Hartford,  P. 
&  F.  R.  Co.  (1866)  8  R.  I.  310,  6  Am. 
Rep.  676. 

Vermont.- Chaffee  v.  Rutland  R.  Go. 
(1882)  55  Vt.  110. 

England. — Henry  v.  Great  Northern 
R.  Co.  (1857)  S  Jur.  N.  S.  1133,  1  De 
G.  &  J.  606,  44  Eng.  Reprint,  858,  27 
L.  J.  Ch.  N.  S.  1,  6  Week.  Rep.  87; 
Matthews  v.  Great  Northern  R.  Co. 
(1869)  6  Jur.  N.  S.  284,  28  N.  J.  Ch. 
N.  S.  375,  7  Week.  Rep.  233. 

In  Taft  V.  Hartford,  P.  &  F.  R.  Co. 
(1866)  8  R.  L  310,  5  Am.  Rep.  675, 
the  court  considered  a  guaranty  of  a 
dividend  "to  mean  nothing  more  than 
a  pledge  of  the  funds  legally  applica- 
ble to  the  purposes  of  a  dividend; 
that,  in  short,  it  is  a  dividend,  and  not 
a  debt,  which  is  thus  preferred  and 
guaranteed." 

In  Williston  v.  Michigan  S.  &  N.  I. 
R.  Ck>.  (1866)  13  Allen  (Mass.)  400, 
it  was  said :  "The  guaranty  expressed 
in  the  certificate  relates  to  the  dis- 
position to  be  made  of  net  earnings 
among  different  classes  of  sharehold- 
ers, and  cannot  be  construed  as  a  con- 
tract for  the  payment  of  interest.  The 
net  earnings  are  the  fund  upon  which 
the  stipulated  dividends  are  made 
chargeable,  and  the  guaranty  is  an 
engagement  for  the  application  of  that 
fund  to  a  particular  class,  in  prefer- 
ence to  or  priority  over  the  common 
and  less  favored  stockholders." 

In  McGregor  ▼.  Home  Ins.  Co. 
(1880)  88  N.  J.  Eg.  181,  it  was  said 


that  a  preferred  dividend  was  payable 
out  of  profits  only,  even  when  "issued 
under  an  agreement  or  guaranty  that » 
dividend  of  a  fixed  sum  shall  be  paid 
on  it  annually." 

In  Chaffee  v.  Rutland  R.  Co.  (Vt.) 
supra,  it  was  said:  "It  is  now  well 
established  that  dividends  on  preferred 
stock  are  payable  only  out  of  net  earn- 
ings which  are  applicable  to  the  pay- 
ment of  dividends." 

In  Williston  v.  Michigan  S.  &  N.  I. 
R.  Co.  (Mass.)  supra,  a  stockholder 
brought  an  action  to  recover  dividends 
alleged  to  be  due,  his  certificate  stat- 
ing that  he  was  entitled  to  dividends 
in  preference  to  the  other  stock,  and 
that  the  payment  of  the  dividend  was- 
guarauteed.  The  dividends  were  pay- 
able out  of  net  earnings.  It  was  said 
by  the  court:  "The  guaranty  ex- 
pressed in  the  certificate  relates  to  the 
disposition  to  be  made  of  net  eu-ningft 
among  different  classes  of  sharehold- 
ers, and  cannot  be  construed  as  a  con- 
tract for  the  payment  of  interest.  Th* 
net  earnings  are  the  fund  upon  which 
the  stipulated  dividends  are  made 
chargeable,  and  the  guaranty  is  an  en- 
gagement for  the  application  of  that 
fund  to  a  particular  class,  in  prefer- 
ence to  or  priority  over  the  common 
and  less  favored  stockholders." 

Field  v.  Lamson  &  G.  Mfg.  Go. 
(1894)  162  Mass.  388,  27  L.R.A.  136,. 
38  N.  E.  1126.  was  an  action  on  a  con- 
tract, brought  by  a  preferred  stock- 
holder to  recover  dividends  alleged  to 
be  due.  An  act  provided  for  the  crea- 
tion of  preferred  stock,  and  made  pro- 
vision, inter  alia,  that  dividends  might, 
be  paid  thereon  out  of  net  profits  at 
a  rate  to  be  determined,  and  not  more 
than  7  per  cent  in  preference  to  any 
other  stock  of  the  corporation;  that 
the  preferred  stock  should  be  entitled 
to  share  pro  rata  with  the  other  stoclc,. 
"in  any  excess  divided  in  any  year 
above  a  dividend  on  the  whole  stock 
at  said  rate  per  cent,"  the  preferred 
dividends  to  be  cumulative  from  the 
time  of  issue,  and,  if  desired,  might 
be  guaranteed  by  the  corporation.  The 
stock  was  issued  in  accordance  with 
the  act,  the  rate  of  dividend  fixed  at 
6  per  cent,  and  the  dividend  guar- 
anteed.   It  was  held  that  the  guarantor 
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did  not  make  the  company  liable  .for 
the  dividend  at  all  events,  whether 
there  were  any  net  profits  or  not,  but 
only  undertook  that  the  net  profits 
should  be  devoted  to  the  prefezred 
dividends,  in  priority  to  any  on  the 
common  stock.  Nor  could  the  sniKranty 
be  considered  as  impl3ring  that  net 
profits  should  be  devoted  to  preferred 
dividends,  regardless  of  the  welfare 
of  the  company.  The  decision  as  to 
the  declaration  of  dividends  must  re- 
main with  the  company,  the  preferred 
stockholders  beinsr  entitled  to  divi- 
dends and  accumulations  thereof,  in 
preference  to  the  common  stockhold- 
ers, when  in  the  fair  judgment  of  the 
company  there  are  net  profits  available 
for  such  dividends. 

In  Lockhart  v.  Van  Alstyne  (1875) 
81  Mich.  76,  18  Am.  Rep.  156,  the 
plaintiff  was  the  holder  of  preferred 
stock  on  which  it  was  provided  that  a 
semiannual  dividend  of  5  per  cent 
"shall  be  guaranteed  by  the  company." 
Two  dividends  were  paid  thereon,  and 
none  thereafter,  because  there  had 
been  no  profits  from  the  time  the  stock 
was  issued.  It  was  contended  by  the 
plaintiff  that,  since  the  dividends  were 
guaranteed,  they  were  to  be  payable 
from  some  other  source  if  the  profits 
would  not  suffice.  The  court,  citing  a 
number  of  anomalous  situations  which 
would  result  if  such  were  the  inter- 
pretation given,  held  that  the  plain- 
tiff's claim  was  contrary  to  public 
policy,  and  that  he  was  entitled  to 
semiannual  dividends  of  6  per  cent 
only  when  there  were  profits  from 
which  to  pay  them. 

In  Feld  v.  Roanoke  Invest.  Co. 
(1894)  123  Mo.  608,  27  S.  W.  685,  the 
plaintiff  claimed  a  breach  of  contract 
in  that  the  defendant  had  failed  to  pay 
the  7  per  cent  interest  payable  on  its 
preferred  stock,  which  he  held.  It  was 
held,  however,  that  "the  failure  to  pay 
the  interest  semiannually,  in  the  ab- 
sence of  funds  by  the  corporation  with 
which  to  pay,  was  no  substantial 
breach  of  the  contract."  There  was 
no  obligation  to  pay  "dividends"  or 
"interest,"  regardless  of  the  name,  so 
long  as  there  were  no  net  profits  for 
the  purpose,  for  there  could  be  no  such 
payment  from  capital. 


In  .Boardman  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1881)  84  N.  Y.  167,  the  action 
was  to  compel  the  defendant  company 
to  pay  certain  dividends  on  the  pre- 
ferred stock.  The  plaintiff  was  the 
holder  of  preferred  stock,  which  was 
entitled  to  guaranteed  dividends  of  10 
per  cent  per  annum,  and  to  share 
equally  with  other  stock  of  the  com- 
pany in  earnings  in  excess  of  10  per 
cent.  The  court  said:  "The  doctrine 
that  preference  shareholders  are  en- 
titled to  be  first  paid  the  amouht  of 
dividends  guaranteed,  and  of  all  ar- 
rears of  dividends  or  interest,  before 
the  other  shareholders  are  entitled  to 
receive  anything,  and,  although  they 
can  receive  no  profits  where  none  are 
earned,  yet  as  soon  as  there  are  any 
profits  to  divide  they  are  entitled  to 
the  same,  is  fully  supported  by  au- 
thority." 

In  Prouty  v.  Michigan  S.  &  N.  I.  R. 
Co,  (1874)  4  Thomp.  &  C.  (N.  Y.)  280, 
1  Hun,  655,  the  complainant  sought  to 
compel  provision  for  the  payment  of 
dividend  arrears  on  the  preferred 
stock,  from  future  net  earnings.  The 
certificates  of  stock  provided  that  the 
stock  should  be  entitled  to  dividends 
of  10  per  cent  per  annum,  and  to  share 
pro  rata  with  the  other  stock  of  the 
company  on  all  earnings  above  said  10 
per  cent,  said  dividends  to  be  guar- 
anteed. It  was  held  that  by  the  guar- 
anty the  company  undertook  that  the 
preferred  shareholders  should  have  10 
per  cent  dividends  from  the  net  earn- 
ings each  year,  and  if,  because  of  lack 
of  earnings,  it  was  unable  to  pay  it 
one  year,  it  was  bound  to  be  made  up 
later,  for  there  was  a  positive  stipula- 
tion for  10  per  cent  per  annum.  The 
court  said:  "The  holders  were  given 
an  interest  in  the  clear  profits  of  the 
company,  equal  to  the  10  per  cent 
which  it  was  agreed  they  should  re- 
ceive from  that  source.  The  dividends 
mentioned  are  payable,  generally,  out 
of  the  net  earnings  of  the  company." 

In  Miller  v.  Ratternian  (1890)  47 
Ohio  St.  141,  24  N.  E.  496,  reversing 
(1889)  22  Ohio  L.  i.  99,  it  appeared 
that  a  railroad  company  issued  pre- 
ferred stock,  and  that  a  mortgage  had 
been  placed  on  the  property  of  the 
company  to   secure  the  payment  of 
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dividends  on  the  stock,  which  had  been 
suaranteed  by  the  company  issuing  it 
and  another  company.  It  was  held 
that  the  provision  guaranteeing  the 
payment  of  dividends  did  not  under- 
take  that  the  dividends  should  be  paid 
under  any  circumstances,  but  was  a 
stipulation  to  pay  out  of  surplus 
profits. 

In  Taft  V,  Hartford,  P.  &  F,  R.  Co. 
(1866)  8  R.  I.  310,  5  Am.  Rep.  575,  the 
plaintiff  brought  an  action  of  assump- 
sit &A  the  holder  of  preferred  stock  of 
the  defendant  company,  on  which  he 
was  entitled  to  "preferred  and  guar- 
anteed dividends  at  the  rate  of  10  per 
cent  per  annum,  before  any  dividend 
shall  be  paid  on  any  other  stock  in 
said  company."  Dividends  were 
claimed,  though  none  were  earned. 
It  was  held  that  by  the  word  "guar- 
anteed" was  meant  not  an  undertaking 
that  the  dividends  should  be  payable 
at  all  events,  but  a  pledge  that  they 
should  be  paid  out  of  the  funds  avail- 
able for  the  purpose,  out  of  the  net 
profits,  if  there  were  any. 

In  Henry  v.  Great  Northern  R.  Co. 
(1857)  1  De  G.  &  J.  606,  44  Eng.  Re- 
print, 858,  wherein  it  appeared  that 
certain  statutes  empowered  the  com- 
pany to  guarantee  dividends  on  cer- 
tain preference  shares,  the  court  said : 
"I  have  come  to  the  conclusion  that 
what  these  statutes,  in  fact,  guarantee 
to  the  favored  shareholders,  is  a 
charge  on  all  accruing  profits  at  the 
stipulated  rate,  before  anything  is 
divided  among  the  ordinary  sharehold- 
ers. This  is,  substantially,  interest, 
chargeable  exclusively  on  profits." 

In  Matthews  v.  Great  Northern  R. 
Co.  (1859)  5  Jur.  N.  S.  (Eng.)  284,  it 
appeared  that  certain  shares  had  been 
divided  into  half  shares,  and  it  was 
provided  that  "in  respect  of  each 
whole  share  so  divided,  the  whole  of 
the  interest  and  dividends  which 
would  in  each  year  have  accrued  shall 
be  applied  in  or  towards  payment,  in 
the  first  place,  of  interest  or  divi- 
dend, after  the  rate  of  6  per  cent  per 
annum,  on  the  amount  paid  upon  the 
half  share  so  denominated  'guar- 
anteed;' and  the  remainder,  if  any, 
shall  alone  be  payable  to  the  half 
share    so    denominated    'deferred.'" 


The  court  said:  "It  cannot  be  con- 
tenided  that  the  guaranty  is  an  abso- 
lute guaranty;  it  must  be  a  limited 
guaranty;  it  must  be  a  guaranty  at 
least  limited  to  the  whole  of  the  profits 
made  by  the  railway;  it  is  neither  a 
personal  guaranty  from  an  individual 
shareholder,  nor  is  it  a  guaranty  from 
the  general  funds  of  the  company." 
It  was  held  that  the  guaranteed  share- 
holders were  entitled  to  a  total  of  6 
per  cent  per  annum. 

In  some  instances  corporations  have 
been  empowered  by  statute  to  guar- 
antee absolutely  the  dividends  on  pre- 
ferred stock,  and  dividends  on  stock 
issued  in  accordance  with  such  a  stat- 
ute must  be  paid,  regardless  of  wheth- 
er earnings  are  available  therefor. 
Williams  v.  Parker  (1884)  186  Bfasa. 
204;  Burt  v.  Rattle  (1876)  SI  Ohio  St 
.  116;  Crordon  v.  Richmond,  F.  &  P.  R. 
Co.  (1884)  78  Va.  501. 

In  Williams  v.  Parker  (Mass.)  su- 
pra, the  question  was  "whether  the 
guaranty  that  each  share  of  the  pre- 
ferred stock  'shall  receive  semiannual 
dividends  of  $4  on  each  share'  is  an 
absolute  guaranty,  or  is  conditional 
upon  the  earning  of  sufficient  profits 
by  the  corporation."  It  was  held  to 
be  entirely  dependent  on  the  construc- 
tion of  the  statute  authorizing  the  is- 
sue of  said  preferred  stock;  and  if  the 
guaranty  were  to  mean  nothing  more 
than  that  the  preferred  stock  was  to 
have  priority  of  dividends  over  the 
common  stock,  it  would  have  been  so 
expressed,  said  the  court,  which  con- 
sequently decided  that,  no  conditions 
having  been  set  forth  in  the  statute, 
the  guaranty  could  only  be  taken  to 
mean  that  the  dividends  were  to  be 
paid,  whether  the  net  earnings  were 
sufficient  to  pay  them  or  not,  in  which 
latter  case  the  corporation  would  be 
bound  to  make  up  the  difference  from 
any  of  its  other  property. 

In  Burt  V.  Rattle  (1876)  81  Ohio  St 
116,  wherein  it  appeared  that  a  cor- 
poration guaranteed  the  payment  of 
the  principal  and  dividends  of  pre- 
ferred stock,  issued  by  virtue  of  a  stat- 
ute which  authorized  such  guaranty, 
payment  of  principal  and  dividends 
was  secured  by  a  bond  and  mort- 
gage on  the  property  of  the  corpora- 
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tion.  It  was  held  that  the  preferred 
stockholders  were,  in  reality,  secured 
creditors  of  the  corporation. 

In  Gordon  v.  Richmond,  F.  &  P.  R.  Co. 
(1884)  78  Va.  501,  wherein  it  appeared 
IJiat  a  company  specially  empowered 
by  statute  issued  stock  guaranteed  as 
to  principal  and  dividends,  and  se- 
cured by  a  deed  of  trust,  it  was  held 
that  the  dividends  were  payable  out  of 
gross  earnings,  and  that  in  a  division 
of  assets  these  stockholders  are  en- 
titled to  dividends,  as  well  as  prin- 
cipal, before  the  common  stock.  The 
court  said:  "It  is  also  insisted  that 
guaranteed  dividends  are  only  payable 
out  of  net  profits.  But  in  this  the 
appellee  is  clearly  mistaken,  for  it  has 
been  repeatedly  held  that  payment  of 
interest  upon  shares  of  capital  stock 
out  of  gross  earnings  is  legal,  where, 
as  in  this  case,  it  is  authorized  by 
statute." 

6.  Divtdenda  In  arreara. 

A  gTiaranty  of  dividends  at  a  certain 
rate  on  preferred  stock  has  been  held 
in  some  cases  to  bestow  on  the  stock 
the  right  to  pajrment  from  future  prof- 
its, of  dividends  in  arrears  thereon. 
Boardman  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1881)  84  N.  Y.  157;  Prouty  ▼.  Mich- 
igan S.  &  N.  I.  R.  Co.  (1874)  4  Thomp. 
&  C.  (N.  Y.)  230,  1  Hun.  656;  Stevens 
V.  South  Devon  R.  Ck).  (1851)  9  Hare, 
313,  68  Eng.  Reprint,  524,  21  L.  J.  Ch. 
N.  S.  816;  Henry  v.  Great  Northern  R. 
Co.  (1857)  3  Jur.  N.  S.  1133,  1  De  G. 
&  J.  606,  44  Eng.  Reprint,  858,  27  L.  J. 
Ch.  N.  S.  1,  6  Week.  Rep.  87;  Ck>rry  v. 
Londonderry  &  E.  R.  Co.  (1860)  7  Jur. 
N.  S.  508,  29  Beav.  263,  54  Eng.  Re- 
print, 628,  30  L.  J.  Ch.  N.  S.  290,  9 
Week.  Rep.  301,  4  L.  T.  N.  S.  131 ;  Mat- 
thews V.  Great  Northern  R.  Co.  (1859) 
6  Jur.  N.  S.  (Eng.)  284,  28  L.  J.  Ch. 
N.  S.  876,  7  Week.  Rep,  233;  Mills  v. 
Northern  R.  of  Bnenos  Ayres  Co. 
(1870)  L.  R.  5  Ch.  (Eng.)  621,  23. L. 
T.  N.  S.  719,  19  Week.  Rep.  171. 

In  Prouty  v.  Michigan  S.  &  N.  I.  R. 
Co.  (1874)  1  Hun  (N.  Y.)  655,  4 
Thomp.  &  C.  230,  the  court  said  of  a 
guaranty  of  10  per  cent  dividends  on 
the  preferred  stock:  "Its  apparent 
object  was  to  render  the  ultimate  pay- 
ment un  contingent,  whenever  the  net 
earnings  proved  sufficient  to   enable 


the  company  to  make  it.  That,  though 
not  in  the  express  terms  of  the  ceiV 
tiilcate,  is  its  import  and  spirit." 

In  Boardman  v.  Lake  Shore  &  M.  S. 
R.  Co.  (N.  Y.)  supra,  it  was  held  that 
"the  reasonable  and  fair  interpretation 
of  the  contract  is  that  the  dividends 
were  not  only  to  be  preferred,  but,  be- 
ing guaranteed,  were  cumulative,  and 
a  specific  charge  upon  the  accruing 
profits,  to  be  paid  as  arrears  beforer 
any  other  dividends  were  divided  upon 
the  common  stock." 

In  Ste^^ns  v.  South  Devon  R.  Co. 
(1851)  9  Hare,  813,  68  Eng.  Reprint, 
524,  wherein  it  appeared  that  shares 
were  issued  with  a  guaranty  of  a  cer- 
tain rate  of  interest  per  annum,  it  was 
held  that  the  holders  thereof  were 
"well  entitled  to  the  6  per  cent  guar- 
anteed, out  of  any  funds  of  the  com- 
pany which  could  be  lawfully  applied 
to  the  payment  of  it,  and  therefore  out 
of  future  profits,  before  any  dividend 
could  be  payable  upon  the  whole 
shares." 

In  Corry  v.  Londonderry  &  E.  R.  Co. 
(1860)  29  Beav.  263,  54  Eng.  Reprint, 
628,  80  L.  J.  Ch.  N.  S.  290,  9  Week. 
Rep.  801,  4  L.  T.  N.  S.  181,  7  Jur.  N. 
S.  508,  wherein  it  appeared  that  the 
company  had  issued  guaranteed  pref- 
erence shares,  the  court  held  that  the 
shareholders  were  "entitled  to  receive 
not  only  the  6  per  cent  for  the  future, 
but  all  the  arrears,  out  of  the  profits, 
until  the  arrears' are  paid  (not,  of 
course,  including  any  interest) ." 

In  Mills  V.  Northern  R.  of  Buenos 
Ayres  Co.  (1870)  L.  R.  5  Ch.  (Eng.) 
621,  28  L.  T.  N.  S.  719,  19  Week.  Rep. 
171,  wherein  it  appeared  that  a  com- 
pany had  issued  a  number  of  guaran- 
.teed  preference  shares,  it  was  said: 
"Those  guaranteed  shareholders  had  a 
right  to  carry  on  their  surplus  debt, 
beyond  what  they  were  paid  de  anno 
in  annum,  to  following  years." 

VII.  Dividend  a»  debt. 

a.  In  absenee  oj  apecUil  etatute. 

In  the  absence  of  a  statutory  provi- 
sion, the"  holder  of  preferred  stock  has 
none  of  the  prerogatives  of  a  creditor 
as  regards  his  right  to  a  dividend, 
which  is  not  to  be  considered  a  debt 
until  it  has  been  declared. 
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United  States. — Sullivan  v.  Portland 
&  K.  R.  Co.  (1874)  4  Cliflf.  212,  Fed. 
Cas.  No.  13,596;  Warren  v.  King 
(1883)  i08  U.  S.  389,  27  L.  ed.  769,  2 
Bup.  Ct.  Rep.  789;  Texas  Consol.  Com- 
press &  Mfg.  Asso.  V.  Storrow  (1899) 
34  C.  C.  A.  182,  92  Fed.  5. 

Georgia.  —  Coggeshall  v.  Georgia 
Land  &  Invest.  Co.  (1914)  14  Ga.  App. 
637,  82  S.  E.  156;  Jefferson  Bkg.  Co. 
V.  Martin  Institute  (1917)  146  Ga.  388, 
91  S.  E.  463. 

.  Illinois. — Hamblock  v.  Clipper  Lawn 
Mower  Co.  (1909)  148  111.  App.  618. 

Kansas. — ^Burk  v.  Ottawa  Gas  &  E. 
■Co.  (1912)  87  Kan.  6,  128  Pac.  857, 
Ann.  Cas.  1913D,  772;  Inscho  v.  Mid- 
'continent  Development  Co.  (1916)  94 
Kan.  370,  146  Pac.  1014,  Ann.  Gas. 
1917B,  546. 

Kentucky. — Rider  v.  John  G.  Delker 
&  Sons  Co.  (1911)  145  Ky.  634,  39 
L.R.A.(N.S.)  1007,  140  S.  W.  1011; 
Smith  V.  Southern  Foundry  Co.  (1916) 
166  Ky.  208,  179  S.  W.  206. 

Maine. — Spear  v.  Rockla.nd-Rock- 
POBT  Limb  Co.  (reported  herewith) 
ante,  798. 

Massachusetts. — ^Williston  v.  Mich- 
igan S.  &  N.  I.  R.  Co.  (1866)  18  Allen, 
400. 

Minnesota. — Booth  v.  Union  Fibre 
Co.  (1917)  137  Minn.  7, 162  N.  W.  677. 

MissourL — Kidd  v.  Furitana  Cereal 
Food  Co.  (1909)  146  Mo.  App.  602,  122 
S.  W.  784. 

Ohio.— Miller  v.  Rattennan  (1890) 
47  Ohio  St  141,  24  N.  E.  496,  reversing 
(1889)  22  Ohio  L.  J.  99. 

Rhode  Island.— Taft  v.  Hartford,  P. 
&  F.  R.  Co.  (1866)  8  R.  I.  310.  6  Am. 
Rep.  675. 

Texas. — Reagan  Bale  Go.  v.  Heuer- 
mann  (1912)  —  Tex.  Civ.  App.  — ,  149 
S.  W.  228. 

Vermont. — Chaffee  v.  Rutland  R.  Co. 
(1882)  55  Vt.  110. 

But  in  a  Kansas  case,  Burk  v.  Otta- 
wa Gas  &  E.  Co.  (Kan.)  supra,  which 
involved  a  peculiar  contract,  the  court 
said:  "The  holder  of  the  preferred 
stock,  however,  is  not  generally  a  cred- 
itor until  a  dividend  is  declared,  but, 
as  equity  regards  as  done  that  which 
ought  to  be  done,  if,  under  the  facts 
of  this  case,  a  dividend  or  dividends 
ought  to  have  been  declared  in  a  cer- 


tain year  or  years  to  such  stockhold- 
ers, they  should  be  regarded  as  cred- 
itors to  such  extent,  from  such  time 
or  times,  in  this  equitable  action." 

However,  in  a  later  Kansas  case, 
Inscho  V.  Mid-continent  Development 
Co.  (Kan.)  supra,  it  was  held  that  un- 
til the  payment  of  debts  there  were  no 
net  earnings  from  which  dividends 
might  be  paid,  the  court  seeming  to 
lay  stress  on  the  fact  that  the  div- 
idends were  cumulative  as  one  reason 
for  its  decision. 

In  Belfast  &  M.  L.  R.  Go.  v.  Belfast 
(1885)  77  Me.  445,  1  Atl.  362,  con- 
cerning the  request  of  preferred  stock- 
holders for  a  dividend,  the  court  said: 
"No  such  claim  could  have  been  made 
upon  the  ground  that  he  is  a  creditor 
of  the  company;  he  is  not  such.  Pre- 
ferred stockholders,  ordinarily,  are  not 
creditors." 

In  Lockhart  v.  Van  Alstyne  (1875) 
31  Mich.  76, 18  Am.  Rep.  166,  the  court 
said :  "A  right  to  a  dividend  from  the 
profits  of  a  corporation  is  no  debt  un- 
til the  dividend  is  declared." 

In  some  cases,  a  pledge  on  the  profits 
or  mortgage  on  the  property  of  the 
company  has  been  given  to  preferred 
stockholders,  to  secure  the  payment  of 
dividends  on  their  stock,  but  such 
measures  have  been  held  to  be  void 
as  against  public  policy  (Jefferson 
Bkg.  Co.  V.  Martin  Institute  (1917) 
146  Ga.  883,  91  S.  E.  463),  and  incap- 
able of  changing  the  contract  of  a 
stockholder  into  that  of '  a  creditor 
(see  Miller  v.  Rattermah  (1890)  47 
Ohio  St.  141,  24  N.  E.  496;  Coggeshall 
v.  Georgia  Land  &  Invest.  Co.  (1914) 
14  Ga.  App.  637,  82  S.  E.156) .  See  also 
the  following  dictum  in  Rowan  v.  Tex- 
as Orchard  Development  Cow  (1316) 
—  Tex.  Civ.  App.  — ,  181  S.  W.  871: 
"The  rule  that  a  corporation  cannot 
make  a  valid  contract  by  which  it 
agrees  to  pay  dividends  upon  its  pre- 
ferred stock,  regardless  of  whether 
there  is  any  property  out  of  which  to 
make  such  payment,  and  redeem  said 
stock  at  par  and  accrued  interest  out 
of  the  capital  of  the  corporation  in 
event  of  default  in  the  payment  of  div- 
idends, has  been  generally  recognized 
and  enforced  by  the  courts." 

In  Sullivan  v.  Portland  &  K.  R.  Co. 
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<1874)  4  Cliff.  212,  Fed.  Cos.  No. 
18,696,  it  appeared  that  certain  holders 
■of  preferred  stock  in  a  railway  cor- 
poration escchanged  their  old  stock  for 
new  6  per  cent  preferred  stock,  in  con- 
sideration of  an  agreement  of  the 
holders  of  10  per  cent  certificates  to 
remit  4  per  cent  thereof  to  provide 
for  the  6  per  cent  rate  on  the  pre- 
ferred stock.  Later,  a  second  mort- 
S»S^  was  placed  on  the  road,  which 
-was,  some  time  thereafter,  foreclosed. 
The  holders  of  the  preferred  stock 
claimed  that  they  were  entitled  to 
their  share  of  the  4  per  cent  interest 
Temitted,  as  heretofore  mentioned.  It 
was  held  that  "the  contract  was  mere- 
ly executory,  and  did  not,  without 
more,  amount  to  a  lien,  even  if  the 
contract  was  legal,  as  the  interest  re- 
mitted was  never  set  apart  to  be  ap- 
plied to  the  described  object." 

In  Warren  v.  King  (1888)  108  U.  S. 
389,  27  L.  ed.  7«9,  2  Sup.  Ct.  Rep.  789. 
there  was  a  petition  by  preferred 
stockholders  which,  inter  alia,  request- 
ed a  decree  tiiat  they  were  entitled  to 
receive  7  per  cent  interest  on  their 
shares  out  of  tibe  net  earnings  of  the 
company  remaining,  after  the  payment 
of  interest  to  the  holders  of  the  first 
mortgage  bonds.  Their  certificates 
stated  that  they  were  entitled  to  re- 
cave  their  dividends  from  the  net 
■earnings.  It  was  held  that  by  net 
■earnings  was  meant  what  was  left  aft- 
er the  payment  of  all  current  expenses, 
interest,  and  indebtedness,  and  that 
the  position  of  the  preferred  stock- 
holders was  inferior  to  all  creditors. 
Their  dividends  are  to  come  from  the 
same  fund  as  those  of  the  common 
stock,  viz.,  the  net  earnings,  and  there 
is  nothing  to  give  them  the  "attributes 
of  a  ci'editor." 

In  Texas  Consol.  Compress  &  Mfg. 
Asso.  V.  Storrow  (1899)  34  C.  C.  A. 
182,  92  Fed.  6,  it  appeared  that  cer- 
tain preferred  stockholders  of  a  cor- 
poration asked  that  a  receiver  be 
appointed  to  wind  up  the  corporation 
on  the  ground,  inter  alia,  that  the  di- 
rectors had  refused  to  appropriate  any 
of  the  earnings  to  the  payment  of 
dividends  on  said  stock,  and  had  used 
money  that  should  have  been  paid  out 
■*»  dividends  for  purposes  of  expan- 


sion. The  court  pointed  out  that  as 
the  claims  of  these  stockholders  had 
not  been  liquidated  by  decree  or  judg- 
ment, and  were  denied  as  existing 
debts,  there  was  no  basis  for  the  re- 
quest of  a  receiver.  It  was  suggested 
that  they  be  granted  an  accounting 
and  protection  against  fraudulent  acts, 
until  they  could  show  adjudicated  de- 
mands. 

In  Goggeshall  v.  Georgia  Land  & 
Invest  Co.  (1914)  14  Ga.  App.  687,  82 
S.  E.  166,  an  action  brought  to  recover 
the  principal  and  interest  on  a  cer- 
tificate of  preferred  stock,  it  appeared 
that  the  preferred  stock  certificate 
stated  that  the  holder  was  entitled  to 
a  cumulative  dividend  of  8  per  cent 
per  annum,  the  profits  to  be  pledged 
to  the  payment  thereof.  The  court 
pointed  out  that  the  holder  of  the  cer- 
tificate here  had  the  right  to  vote, — an 
"earmark"  of  stock ;  and  that,  while  it 
was  provided  that  the  stock  might  be 
retired,  there  was  no  obligation  to  do 
so  which  might  indicate  the  contract 
as  one  of  indebtedness.  And  since  the 
certificate  was  held  to  be  one  for  pre- 
ferred stock,  the  stockholder  waa  not 
to  be  considered  a  preditor  in  prefer- 
ence to  outside  creditors. 

In  Jefferson  Bkg.  Co.  v.  Martin  In- 
stitute (1917)  146  Ga.  383,  91  S,  E. 
463,  certain  "preferred  stockholclers" 
claimed  to  have  a  lien  on  the  property 
of  their  corporation;  BUnerior  to  the 

Seneral  creditors  thereof.  Their  cer- 
ficates  recited  that  the  preferred 
stock  should  have  a  dividend  of  6  per 
cent  per  annum  out  of  the  earnings, 
and  that  to  secure  its  prompt  payment 
and  that  of  the  principal  the  corpora- 
tion thereby  pledged  all  its  property. 
The  court  quoted  Cook  on  Corpora- 
tions, as  follows:  "The  law  is  now 
clearly  settled  that  a  preferred  stock- 
holder is  not  a  corporate  creditor. 
.  .  .  A  contract  that  dividends  shall 
be  paid  on  the  preferred  stock,  wheth- 
er any  profits  are  nuide  or  not,  would 
be  contrary  to  public  policy  and  void. 
An  agreement  to  pay  dividends  ab- 
solutely and  at  all  events,  from  the 
profits  when  there  are  any,  and  from 
the  capital  when  there  are  not,  is  an 
undertaking  which  is  contrary  to  law, 
and  is  void." 
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In  Hamblock  ▼.  Clipper  Lawn  Mower 
Co.  (1909)  148  111.  App.  618,  it  ap- 
peared that  a  holder  of  6  per  cent 
preferred  stock  obtained  a  justice's 
court  judgment  for  a  year's  dividend. 
It  was  shown  that  a  dividend  of  6  per 
cent  had  been  paid  to  some  of  the 
stockholders  who  had  paid  cash  for 
their  stock,  the  holder  in  this  instance 
having  received  his  for  tools  and 
machinery.  It  was  held  that  a  div- 
idend could  "be  declared  only  from  the 
profits,  except  where  no  rights  of  cred- 
itors intervened  and  all  the  stockhold- 
ers assent."  The  court  said:  "The 
payment  of  dividends  out  of  capital  is 
reducing  the  capital  to  the  detriment 
of  the  creditors,  and  it  is  illegal  for  a 
company  to  pay  dividends  to  share- 
holders out  of  the  capital  before  an 
income  is  earned.  .  .  .  Dividends 
upon  preferred  stock  are  not  a  debt 
that  is  guaranteed.  The  right  to  a 
dividend  is  not  a  debt.  There  is  no 
debt  until  the  dividend  is  declared,  and 
the  right  to  declare  it  does  not  e:!(ist 
until  there  is  a  fund  from  which  it 
can  properly  be  made.  Therefore,  pre- 
ferred shareholders  are  not  cred- 
itors of  the  company,  by  virtue  of  their 
stock  certificates."  Since  no  dividend 
had  been  declared,  the  judgment  could 
not  be  sustained. 

In  Burk  v.  Ottawa  Gas  &  E.  Co. 
(1912)  87  Kan.  6,  123  Pac.  857,  Ann. 
Cas,  1913D,  772,  it  was  provided  as 
follows:  "The  preferred  stock  shall 
carry  a  6  per  cent  per  annum  preferred 
noncumulative  dividend,  payable  semi- 
annually on  the  1st  days  of  July  and 
January  of  each  year  after  January 
1st,  1906,  out  of  the  net  profits  of  the 
preceding  fiscal  year,  and  a  pro  tanto 
dividend,  if  such  dividend  fall  short 
of  6  per  cent."  It  was  held  that  "the 
■holder  of  the  preferred  stock,  how- 
ever, is  not  generally  a  creditor  until 
a  dividend  is  declared;  but,  as  equity 
regards  as  done  that  which  ought  to 
be  done,  if,  under  the  facts  of  this 
case,  a  dividend  or  dividends  ought  to 
have  been  declared  in  a  certain  year 
or  years  to  such  stockholders,  they 
should  be  regarded  as  creditors  to 
such  extent,  from  such  time  or  times, 
in  this  equitable  action." 

In  Inscho  v.  Mid-continent  Develop- 


ment Co.  (1915)  94  Kan.  S70,  146  Pac. 
1014,  Ann.  Cas.  1917B,  546,  wherein 
the  plaintiff,  a  preferred  stockholder, 
sued  the  company  to  recover  one  year's 
dividend  at  7  per  cent,  on  her  shares 
of  preferred  stock,  alleging  that  suffi- 
cient had  been  earned  to  pay  one  an- 
nual dividend,  mismanagement  by  the 
directors  was  asserted.  A  receiver 
was  appointed  to  take  charge  of  the 
property.  It  was  held  that  the  stock- 
holder was  entitled  to  a  payment  only 
from  net  earnings,  and  was  not  a 
creditor,  but  was  dependent  on  the 
fortunes  of  the  company.  The  duty  to 
pay  the  debts  of  the  company  is  supe- 
rior to  that  of  paying  dividends  to  the 
stockholders,  and  until  such  are  paid 
there  are  no  net  earnings  from  which 
to  pay  dividends.  The  cumulative  fea- 
ture of  the  dividends,  by  virtue,  of 
which  they  are  not  lost  to  the  stock- 
holders if  not  paid  annually,  also 
affectiSi  the  duty  of  the  corporation  to 
stockholders. 

In  Rider  v.  John  6.  Delker  &  Sons 
Co.  (1911)  145  Ky.  634.  89  LJI.A. 
(N.S.)  1007,  140  S.  W.  1011,  a  holder 
of  preferred  stock,  which  was,  togeth- 
er with  accumalated  dividends  there- 
on, subject  to  redemption  by  any 
holder  after  five  years,  soaght  pre- 
maturely to  have  his  stock  and  div- 
idends redeemed,  claiming  to  be  a 
creditor.  It  was  held  that  the  plaintiff 
was  a  stockholder  and  not  a  creditor. 
•  In     SPEAB     v.     ROGKLANIvRoCKPCnT 

Limb  Co.  (reported  herewith)  ante, 
793,  a  bill  in  equity  brought  by  a 
preferred  stockholder  "for  the  purpose 
of  requiring  the  declaration  of  a  div- 
idend" on  the  preferred  stock  of  said 
company,  the  court  said:  "Moreover, 
a  preferred  stockholder  is  not  a  cred- 
itor. He  is  a  stockholder,  although 
his  peculiar  rights  arise  from  contract. 
He  is  a  stockholder  as  to  creditors  in 
general,  and  his  rights  are  subordinate 
to  theirs.  He  cannot  claim  dividends 
out  of  funds  that  are  needed  for.  or 
that  properly  should  be  applied  to,  the 
payment  of  debts.  He  is  entitled  to  a 
dividend  out  of  net  earnings  only." 

In  WlUiston  v.  Michigan  S.  &  N.  L 
R.  Co.  (1866)  13  Allen  (Mass.)  400, 
wherein  the  plaintiff  brought  an  action 
on  the  contract  to  recover  dividends 
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alleged  to  be  due  him  as  a  stockholder, 
tiie  payment  of  the  dividends  being 
guaranteed,  it  was  held  that  he  was 
not  a  creditor  of  the  corporation  so  as 
to  maintain  an  action  at  law  to  recover 
the  payment  of  dividends. 

In  Booth  V.  Union  Fibre  "Co.  (1917) 
137  Minn.  7,  162  N.  W.  677,  a  holder 
of  6  per  cent  cumulative  preferred 
stock  brought  an  action  to  compel  the 
payment  of  accumulated  dividends 
thereon.  It  was  said :  "The  dividends 
come  out  of  earnings,  and  not  out  of 
capitaL  Unless  there  are  net  earnings 
there  is  no  right  to  dividends.  The 
stockholder  is  still  a  stockholder  and 
not  a  creditor.  He  makes  a  contribu- 
tion to  capital,  and  not  a  loan." 

Kidd  V.  Puritana  Cereal  Food  Co. 
(1909)  145  Mo.  App.  502,  122  S.  W. 
784,  was  an  action  bro  ght  to  recover 
three  dividends  alleged  to  have  been 
due  on  preferred  stock.  It  was  held 
that  a  statute  under  which  the  com- 
pany issued  its  preferred  stock  could 
not  be  construed  as  meaning  that  the 
semiannual  instalments  payable  on  the 
preferred  shares  were  to  be  considered 
interest  and  a  debt.  Such'  an  inter- 
pretation would  require  a  "clear  leg- 
islative grant." 

In  Miller  v.  Ratterman  (1890)  47 
Ohio  St.  141,  24  N.  E.  496,  reversing 
(1889)  22  Ohio  L.  J.  99,  wherein  it  ap- 
peared that  a  company  had  issued 
preferred  stock,  with  dividends  there- 
on guaranteed  and  secured  by  a  mort- 
gage on  its  property,  it  was  held  that 
divdends  were  payable  on  the  said 
stock  only  from  net  earnings,  and  that 
the  said  mortgage  could  not  give  the 
preferred  stockholders  "priority  over 
creditors,  either  then  existing,  or  those 
who  became  such  afterwards," 

In  Taft  V.  Hartford,  P.  &  F.  R.  Co. 
(1866)  8  R.  L  310,  5  Am.  Rep.  575,  the 
holder  of  preferred  and  guaranteed 
stock,  on  which  dividends  of  10  per 
cent  per  annum  were  guaranteed  be- 
fore any  dividend  should  be  paid  on 
any  other  stock  of  the  said  company, 
claimed  dividends,  though  none  had 
been  earned.  It  was  held  that  the 
company  guaranteed  a  dividend,  and 
not  a  debt. 

In  Reagan  Bale  C!o.  ▼.  Heuennaan 
(1912)  —  Tex.  Civ.  App.  — ,  149  S.  W. 
6  A.L.R.— 62. 


228,  it  appeared  that  the  plaintiff  was 
the  holder  of  preferred  stock  of  the 
company,  which  provided  for  cumula- 
tive dividends  of  8  per  cent,  the  right 
to  share  with  common  stockholders  in 
any  surplus  over  8  per  cent  on  said 
.common  stock,  and  the  option  to  ma- 
ture the  shares  if  dividends  at  said 
rate  of  8  per  cent  were  omitted  for 
two  years.  No  dividends  were  ever 
paid  on  the  stock,  and  it  was  sought  to 
recover  the  par  value  of  the  stock  as 
provided.  The  court  said :  "Whatever 
may  be  the  superior  rights  of  pre- 
ferred stockholders  over  the  holders 
of  common  stock,  the  statute  has 
granted  no  authority  to  any  corpora- 
tion to  make  the  claims  on  any  of  its 
stockholders  superior  to  the  creditors 
of  the  corporation."  The  plaintiff  was 
a  stockholder,  and  no  failure  to  pay 
dividends  could  transform  a  stockhold- 
er into  a  preferred  creditor. 

In  Chaffee  v.  Rutland  R.  Co.  (1882) 
66  Vt.  110,  wherein  the  plaintiff 
brought  an  action  of  assumpsit  oil  cer- 
tain scrip  issued  by  the  company  in 
payment  of  dividends  on  its  preferred 
guaranteed  stock,  of  which  he  was  the 
holder,  the  stock  having  been  issued 
to  the  second  mortgage  bondholders, 
it  was  held  that  the  stockholders  were 
none  the  less  participants  in  the  for- 
tunes of  the  company,  entitled  to  a 
share  of  the  capital  stock,  and  not  in 
any  sense  creditor  of  the  company. 

&.  Under  special  «ta(Mt«. 

By  virtue  of  a  statute  applicable  to 
a  particular  corporation  or  class  of 
corporations,  it  has  been  held  that  a 
corporation  may  issue  preferred  stock 
with  dividends  thereon  assured  in  such 
a  manner  as  to  give  the  holder  thereof 
the  rights  of  a  creditor.  Getting  v. 
New  York  &  N.  E.  R.  Co.  (1886)  54 
Conn.  156,  5  Atl.  851;  Heller  v.  Na- 
tional Marine  Bank  (1899)  89  Md.  602, 
45  L.R.A.  488,  73  Am.  St.  Rep.  212,  43 
Atl.  800:  Williams  v.  Parker  (1884) 
186  Masa  204;  Burt  v.  Rattle  (1876) 
81  Ohio  St  116. 

In  Getting  v.  New  York  &  N.  E.  R. 
Co.  (1886)  54  Conn.  166,  6  Atl.  851, 
it  appeared  that  preferred  stock  pro- 
vided for  by  an  act  of  legislature  was 
to  have  dividends  of  7  per  cent  per 
annum,  payable  from  net  earnings. 
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'which  were  held  to  be  payable  despite 
■an  impaired  capital  existing  at  the 
time  of  the  issue.  The  dividend  un- 
paid became  a  lien  on  the  net  earn- 
ings, and  to  that  extent  the  preferred 
stockholder  was  a  creditor. 

In  Relief-  v.  National  Marine  Bank 
(1899)  89  Md.  602,  45  L.R.A.  438,  78 
Am.  St.  Rep.  212,  48  Atl.  800,  it  ap- 
peared that  a  company  issued  pre- 
ferred stock  under  a  statute  which 
provided  for  a  class  of  preferred  stock, 
aaid  stock,  when  acknowledged  and 
recorded  in  the  manner  provided,  to 
constitute  "a  lien  on  the  franchises  and 
property  of  such  corporation,  and  have 
priority  over  any  subsequently  created 
mortgage  or  other  encumbrance."  The 
coutt  held  that  by  the  statute,  which 
was  not  against  public  policy,  there 
was  created  a  preferred  stock  which 
constituted  a  lien  on  the  property  and 
franchises  of  the  company.  The  court, 
by  refusing  to  limit  this  lien  to  the 
guaranteed  dividend,  inferentially  In- 
cluded the  dividend.  Such  a  lien,  it 
was  held,  having  priority  to  any  mort- 
gage or  encumbrance,  must  have  pri- 
ority to  claims  over  which  a  subafe- 
quently  created  mortgage  would  have 
taken  precedence. 

In  Williams  v.  Parker  (1884)  186 
Mass.  204,  the  court  was  called  on  to 
construe  a  statute  authorizing  the  is- 
sue of  preferred  stock  by  a  corpora- 
tion, whereby  it  was  guaranteed  that 
the  stock  should  have  semiannual 
dividends  of  |4.  It  was  held  that  by 
virtue  of  this  statute,  and  another 
passed  shortly  after  in  the  same  year, 
"holders  of  special  stock  shall  be  re- 
srarded  as  creditors  of  the  corporation 
for  the  dividends  guaranteed,  which 
have  become  payable." 

In  Burt  V.  Rattle  (1876)  31  Ohio  St. 
116,  it  appeared  that  a  corporation 
issued  preferred  stock  under  the  pro- 
visions of  a  statute  whereby  such  stock 
was  conditionally  authorized,  with 
dividends  guaranteed,  etc.  The  stock 
had  been  secured  by  a  bond  and  mort- 
gage to  insure  the  payment  of  div- 
idends and  principal.  Later,  having 
incurred  considerable  indebtedness, 
the  company  failed.  It  was  held  that 
the  preferred  stockholders,  so-called, 
were  in  fact  secured  creditors  of  the 


corporation,  and  not  members  thereof. 
All  the  conditions  of  the  statute  under 
which  the  stock  was  issued,  the  court 
said,  were  to  that  effect,  and  the  words 
used,  such  as  "dividends"  and  "stock- 
holders," would  not  suffice  to  alter  the 
substance  of  the  statute.  The  pre- 
ferred stockholders  were  secured  cred- 
itors as  regards  the  principal  and  un- 
paid dividends  on  their  stock. 

VIH,  Effect  of  impairment  of  capital  or 
existence  of  debts. 

Dividends  may  not  be  claimed  on  the 
preferred  stock  of  a  corporation  while 
its  debts  are  unpaid  or  its  capital  im- 
paired, unless  by  virtue  of  special  leg- 
islative grant.  Belfast  &  M.  L.  R.  Co. 
V.  Belfast  (1885)  77  Me.  445,  1  Atl. 
362;  Hazeltine  v.  Belfast  &  M.  L.  R.  Ck). 
(1887)  79  Me.  411,  1  Am.  St  Rep.  830, 
10  Atl.  328;  Field  v.  Lamson  &  6.  Mfg. 
(]o.  (1894)  162  Mass.  388,  27  L.R.A. 
136,  38  N.  E.  1126;  Kidd  v.  Puritana 
Cereal  Food  Co.  (1909).  145  Mo.  App. 
502,  122  S.  W.  784;  Goodnow  v.  Amer- 
ican Writing  Paper  Co.  (1907)  72  N.  J. 
Eq.  645,  66  Atl.  607;  Chaffee  v.  Rut- 
land R.  Co.  (1882)  55  Vt.  110;  Stevens 
v.  South  Devon  R.  Co.  (1851)  9  Hare, 
313.  68  Eng.  Reprint,  624,  21  L.  J.  Ch. 
N.  S.  816;  Dent  v.  London  Tramways 
Co.  (1879)  L.  R.  16  Ch.  Div.  (Eng.) 
353,  50  L.  J.  Ch.  N.  S.  190,  44  L.  T. 
N.  S.  91 ;  Davison  v.  Gillies  (1879)  L. 
R.  16  Ch.  Div.  (Eng.)  347,  note,  50 
L.  J.  Ch.  N.  S.  192,  note,  44  L.  T.  N.  S. 
92,  note;  Bond  v.  Barrow  Hsmetite 
Steel  Co.  [1902]  1  Ch.  (Eng.)  353,  71 
L.  J.  Ch.  N.  S.  246,  86  L.  T.  N.  S.  10, 
9  Manson,  69,  60  Week.  Rep.  295,  18 
Times  L.  R.  249;  Lambert  v.  Neuchatel 
Asphalte  Co.  (1882)  51  L.  J.  Ch.  N.  S. 
(Eng.)  882,  47  L.  T.  N.  S.  78,  80  Week. 
Rep.  913. 

In  Kidd  v.  Puritana  Cereal  Food  Go. 
(1909)  145  Mo.  App.  502,  122  S.  W. 
784,  the  court  stated  the  principle  as 
follows :  "Without  authority  from  the 
legislature,  an  incorporated  company 
cannot  confer  qn  holders  of  preferred 
shares  a  right  to  be  paid  dividends,  if 
the  capital  of  the  company  will  there- 
by be  impaired,  or  the  demands  of  its 
creditors  postponed." 

And  see  Inscho  v.  Mid-continent  D«- 
velopment  Co.  (1915)  94  Kan.  370, 146 
Pac.  1014,  Ann.  Gas.  1917B,  546,  where- 


Digitized  by 


Google 


ANNOw— PREFERRED  STOCK— DIVIDENDS. 


819 


in  the  court  said  that  the  duty  to  pay 
the  debts  of  the  company  was  superior 
to  the  duty  to  pay  dividends  on  the 
preferred  stock. 

The  rule,  however,  is  subject  to  lim- 
itation as  to  unpaid  debts,  and  to 
-varying  interpretations  as  to  what  con- 
stitutes impairment  of  capital. 

Dividends  on  preferred^  stock  are 
payable  from  net  earnings,  and  the 
net  earnings  may  be  ascertained  only 
■after  the  payment  of  the  debts  of  the 
«on4>any.  It  is  generally  held,  how- 
«ver,  that  it  is  not  necessary  that  all 
the  debts  of  a  corporation  should  be 
paid  before  any  dividends  may  be  de- 
clared. Hazeltine  v.  Belfast  &  M.  L. 
R.  Co.  (1887)  79  Me.  411,  1  Am.  St. 
Rep.  330, 10  Atl.  328. 

In  Belfast  &  M.  L.  R.  Co.  v.  Belfast 
(1885)  77  Me.  445,  1  Atl.  362,  it  was 
held  that  a  floating  debt  should  be 
paid  before  dividends  were  declared, 
on  the  preferred  stock,  but  in  Stevens 
V.  South  Devon  R.  Co.  (1851)  9  Hare, 
313,  68  Ens.  Reprint,  524,  21  L.  J.  Ch. 
N.  S.  816,  on  similar  facts,  the  court 
refused  to  interfere  with  the  internal 
management  of  the  company,  and  re- 
strain the  declaration  of  a  dividend  on 
-the  preferred  stock  while  there  was  a 
floating  debt  unpaid.  It  must  be  noted, 
however,  that  is  the  latter  instance  the 
court  was  asked  to  restrain,  and  not 
to  enforce,  the  declaration  of  a  div- 
idend. So  in  Lambert  v.  Neuchatel 
Asphalte  Co.  (1882)  51  L.  J.  Ch.  N.  S. 
(Eng.)  882,  47  L.  T.  N.  S.  73,  30  Week. 
Rep.  913,  the  court  refused  to  deal 
with  affairs  that  should  be  decided  by 
a  general  meeting  of  the  company. 

Where  payment  of  a  dividend  has 
been  made  to  most  of  the  preferred 
stockholders,  it  is  no  defense  to  the 
demand  of  the  remaining  few  that  the 
dividend  was  wrongfully  paid.  Chaf- 
fee V.  Rutland  R.  Co.  (1882)  55  Vt. 
110. 

Nor  are  the  preference  shares  of  a 
company  to  be  prejudiced  by  the 
wrongful  payment  of  dividends  to  the 
ordinary  shares.  Dent  v.  London 
Tramways  Co.  (1879)  L.  R.  16  Ch.  Div. 
(Eng.)  844,  50  L.  J.  Ch.  N.  S.  190,  44 
L  T.  N.  S.  91. 

It  is  not  impairment  of  capital  with- 
in the  meamng  of  the  rule,  where 


"watered"  stock  has  been  issued,  and 
dividends  may  be  paid  on  the  preferred 
stock  of  a  corporation  whose  assets 
are  not  equal  to  the  face  value  of  its 
stock.  Croodnow  v.  American  Writing 
Paper  Co.  (1907)  72  N.  J.  Eq.  645,  66 
Atl.  607,  affirmed  in  (1907)  78  N.  J. 
Eq.  692,  69  Atl.  1014. 

In  Bond  v.  Barrow  Hsmetite  Steel 
Co.  [1902]  1  Ch.  (Eng.)  353,  the  court 
said:  'Terhaps  the  shortest  way  of 
expressing  the  distinction  which  I  am 
endeavoring  to  explain  is  to  say  that 
fixed  capital  may  be  sunk  and  lost,  and 
yet  that  the  excess  of  current  receipts 
over  current  payments  may  be  divid- 
ed; but  that  floating  or  circulating 
capital  must  be  kept  up." 

In  Belfast  &  M.  L.  R.  Co.  v.  Belfast 
(1885)  77  Me.  445,  1  Atl.  362,  there 
were  involved  various  questions  con- 
cerning the  rights  of  holders  of  the 
preferred  stock  of  a  railroad.  By-laws 
provided  for  a  semiannual  dividend 
thereon  at  a  rate  not  to  exceed  6  per 
cent  per  annum,  and  payable  from  net 
earnings,  the  nonpreferred  stock  to 
have  a  similar  rate,  and  then  the  two 
classes  were  to  share  any  surplus 
equally.  Although  it  had  been 
planned  and  agreed  to  build  the  road 
with  no  indebtedness,  it  was  found 
necessary,  in  order  to  complete  the 
work,  to  place  a  mortgage  thereon,  and 
to  incur  indebtedness  on  a  note.  The 
road  was  then  leased  at  an  annual 
rental.  In  a  certain  year,  aft^r  pay- 
ment of  interest,  it  had  on  hand 
$10,863,  from  which  the  preferred 
stockholders  claimed  a  dividend.  In 
deciding  what  should  be  considered  as 
"net  earnings"  from  which  dividends 
might  be  payable,  it  was  pointed  out 
that  not  all  indebtedness  need  be  paid 
before  there  might  be  such  net  earn- 
ings; \he  floating  debt  or  note  should 
be  provided  for,  both  as  to  principal 
and  interest,  and  a  sinking  fund  creat- 
ed for  the  satisfaction  of  the  bonded 
debl^  and  the  surplus  might  be  paid  in 
dividends.  It  was  remarked  that,  "&a 
a  general  rule,  the  officers  of  a  cor- 
poration are  the  sole  judges  as  to  the 
propriety  of  declaring  dividends,  and 
the  courts  will  not  interfere  with  a 
proper   exercise   of  th^r  discretion. 
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The  company  usually  establishes  its 
financial  policy  for  itself." 

In  Hazeltine  v.  Belfast  &  M.  L.  R. 
Co.  (1887)  79  Me.  411,  1  Am.  St.  Rep. 
830,  10  Atl.  328,  it  appeared  that  a 
company  had  a  funded  debt  of  $150,000 
on  a  property  which  cost  $1,060,000, 
and  no  other  indebtedness.  Preferred 
stockholders  asserted  a  right  to  a  div- 
idend, payable  out  of  cash  in  the  treas- 
ury to  the  amount  of  $22,412.  A 
by-law  provided  as  follows:  "Div- 
idends on  the  preferred  stock  shall 
first  be  made  semiannually  from  the 
net  earnings  of  the  road,  not  exceed- 
ing 6  per  centum  per  annum,  after 
which  dividend,  if  there  shall  remain 
a  surplus,  a  dividend  shall  be  made  on 
the  nonpreferred  stock  up  to  a  like 
per  cent  per  annum;  and  should  a  sur- 
plus then  remain  of  net  earnings,  after 
both  of  said  dividends,  in  any  one  year, 
the  same  shall  be  divided  pro  rata  on 
all  the  stock."  It  was  contended  that 
provision  must  be  made  for  the  pay- 
ment of  the  funded  debt  before  any 
dividends  might  be  paid,  but  the  court 
held  that  all  dividends  should  not  be 
withheld  from  stockholders  until  all 
debts  were  paid. 

In  Field  v.  Lam  son  &  G.  Mfg.  Co. 
(1894)  162  Mass.  388,  27  L.R.A.  136, 
88  N.  E.  1126,  the  action  was  by  a  pre- 
ferred stockholder  for  the  recovery  of 
dividends  alleged  by  him  to  be  due. 
No  dividends  had  been  declared,  and 
it  appeared  that  the  capital  was  im- 
paired to  a  considerable  degree,  and 
a  debt  in  a  large  sum  was  payable  on 
demand,  or  in  short  time.  It  was  held 
that  there  was  nothing  to  show  that 
the  directors  had  not  acted  in  an  hon- 
est and  judicious  manner  in  the  exer- 
cise of  their  discretion,  when,  because 
of  the  debts  and  impairment  of  cap- 
ital, they  refused  to  declare  any  div- 
idends on  the  preferred  stock*  They 
were  bound  to  consider  creditors  as 
well  as  stockholders. 

In  Kidd  v.  Puritana  Cereal  Food  Co. 
(1909)  145  Mo.  App.  502,  122  S.  W. 
784,  an  action  brought  by  a  preferred 
stockholder  to  recover  three  dividends 
alleged  by  him  to  be  due  on  property 
stock,  the  court  said:  "Without 
authority  from  the  legislature  an  in- 
corporated company  cannot  confer  on 


holders  of  preferred  shares  a  right  to 
be  paid  dividends,  if  the  capital  of  the 
company  will  thereby  be  impaired  or 
the.  demands  of  its  creditors  post- 
poned." 

In  Goodnow  v.  American  Writing 
Paper  Co.  (1907)  72  N.  J.  Eq.  645,  66 
Atl.  607,  affirmed  in  (1907)  78  N.  J. 
Eq.  692,  69  Atl.  1014,  it  was  sought  to 
enjoin  the  pasrment  of  a  dividend  on 
the  preferred  stock  on  the  ground  that 
the  stock  of  the  company  represented 
an  overvaluation  thereof,  and  that  to 
pay  a  dividend  before  the  overvalua- 
tion had  been  eliminated  by  the  ap- 
propriation of  earnings  would  be  to 
impair  the  capital  of  the  company. 
The  court  said :  "After  a  careful  con- 
sideration of  the  questions  involved,  I 
am  of  opinion  that  as  between  these 
stockholders,  no  actual  fraud  being 
charged,  the  agreement  to  issue  the 
stock  as  full  paid  for  property  pur- 
chased, the  agreement  having  been 
carried  out,  is  binding  upon  the  com- 
pany and  its  shareholders,  and  that 
the  stock  BO  issued  is  not  subject  to 
further  call,  either  directly  or  indirect- 
ly, by  suppression  of  dividends  declar- 
able from  annual  net  profits,  and  that 
if  all  of  the  assets  for  which  the  stock 
was  issued  still  r«nain  in  the  posses- 
sion of  the  company,  or  such  of  them 
as  may  have  been  exhausted  replaced, 
either  in  kind  or  with  money,  to  the 
extent  of  their  real  value,  a  dividend 
ascertained  by  reserving  for  capital 
the  actual  cost  of  the  assets  for  which 
the  stock  was  issued,  they  being  still 
in  possession,  is  not  a  dividing  of  the 
capital  of  the  corporation,  forbidden 
by  our  act." 

In  ChaflFee  v.  Rutland  R.  C^.  (1882) 
55  Vt.  110,  it  appeared  that  the  plain- 
tiff was  the  holder  of  preferred  guar- 
anteed stock,  and  that  he  had  received 
in  settlement  of  dividends  thereon, 
certain  scrip,  entitling  him  to  div- 
idends when  earned,  or  transferable 
into  bonds.  The  company  refused 
either  to  issue  said  bonds  in  exchange 
therefor  or  to  pay  the  dividends.  It 
was  held  that  although  the  company 
was  acting  wrongfully  in  declaring 
dividends  when  there  were  no  earn- 
ings, and  in  issuing  scrip  therefor 
transferable  into  mortgage  bonds,  nev- 
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ertheleas,  since  the  scrip  of  ril  tiie 
other  holders  had  been  accordingly 
transferred,  it  could  not  refuse  a 
transfer  for  the  holder  of  the  last  of 
these  obligations,  nor  was  he  charge- 
able as  a  stockholder  with  notice  that 
the  financial  condition  of  the  company 
did  not  warrant  a  dividend. 

In  Stevens  v.  South  Devon  R.  Go. 
(1861)  9  Hare,  813,  68  Eng.  Reprint, 
524,  21  L.  J.  Gh.  N.  S.  816,  wherein  an 
ordinary  shareholder  sought  to  re- 
strain the  payment  of  any  dividend 
on  the  preference  shares  as  long  as  a 
floating  debt  remained  unpaid,  it  was 
held  that  the  question  was  "one  of  in- 
ternal management,  with  which  the 
court  could  not  interfere." 

In  Davison  t.  Gillies  (1879)  L.  R.  16 
Ch.  Div.  (Eng.)  S47,  note,  60  L.  J.  Ch. 
N.  S.  192,  note,  44  L.  T.  N.  S.  92,  note, 
wherein  it  appeared  tiiat  the  articles 
of  association  of  a  company  provided 
that  "ne  dividend  shall  be  declared 
except  out  of  the  profits  of  the  com- 
pany," and  also  that,  before  recom- 
mending a  dividend,  reserve  and 
contingent  funds  should  be  set  aside, 
it  was  held  that  maintenance  of  the 
company's  property  must  be  provided 
for  before  there  could  be  any  profits 
available  for  dividends. 

In  Dent  v.  London  Tramways  Go. 
(1879)  L.  R.  16  Ch.  Div.  (Eng.)  344, 
50  L.  J.  Ch.  N.  S.  190,  44  L.  T.  N.  S.  91, 
wherein  it  appeared  that  the  property 
of  the  company  had  been  allowed  to 
deteriorate  in  order  to  pay  dividends 
to  the  ordinary  shareholders,  it  was 
held  that  the  preference  shareholders, 
entitled  to  a  preferential  dividend  of 
6  per  cent,  "dependent  upon  the  profits 
of  the  particulftr  year  only,"  were  not 
to  be  forbidden  a  dividend  when  war- 
ranted by  the  profits  of  a  particular 
year,  in  order  to  make  up  the  de- 
ficiency caused  by  the  prior  wrongful 
payment  of  dividends  to  the  ordinary 
shares. 

In  Bond  v.  Barrow  Htranetite  Steel 
Co.  [1902]  1  Ch.  (Eng.)  868,  86  L.  T. 
N.  S.  10,  71  L,  J.  Ch.  N.  S.  246,  9  Man- 
aon,  69,  50  Week.  Rep.  296,  18  Times 
L.  R.  249,  wherein  preference  share- 
holders of  two  classes  claimed  divi- 
dends on  their  shares,  it  was  held  that, 
because  of  large  financial  losses  of  cir- 


eolating  capital,  the  dividends  re- 
qnested  were  not  justified,  and  to  have 
paid  them  would  have  been  contrary 
to  the  rule  that  circnlating  capital 
must  be  kept  up. 

In  Lambert  v.  Neuchatel  Asphalte 
Co.  (1882)  51  L.  J.  Ch.  N.  S.  (Eng.) 
882,  47  L.  T.  N.  S.  78,  80  Week.  Rep. 
918,  wherein  the  plaintiff,  to  protect 
a  dwindling  capital,  attempted  to  have 
a  reserve  fund  set  aside  before  the 
declaration  of  any  dividends  on  the 
preference  or  ordinary  shares,  it  was 
held  that  by  the  articles  of  the  com- 
pany the  decision  of  such  matters  was 
given  to  a  general  meeting. 

But  in  Getting  v.  New  York  &  N.  E. 
R.  Co.  (1886)  64  Conn.  156,  6  AU  851, 
it  appeared  that  a  railroad  company 
in  need  of  funds  issued  preferred 
stock,  on  which  dividends  were  to  be 
paid  at  7  per  cent  per  annum,  com- 
mencing October  1,  1885.  A  statute 
prohibited  the  payment  of  dividends 
by  a  company  whose  capital  was  im- 
paired. The  court  held  that,  although 
preferred  stockholders  were  ordinarily 
entitled  only  to  dividends  from  net 
profits,  the  legislature  in  creating  this 
stock  issue  had  provided  for  preferred 
stock,  with  extra  privileges,  with  a 
pledge  of  payment  of  dividends  and 
arrearages  thereof  out  of  net  earnings. 
The  deficiency  of  capital  existed  at  the 
time  of  the  stock  issue,  and  it  was  the 
object  of  the  legislature  to  put  the 
road  on  a  working  basis. 

IX.  Payment  frotn  «apttal, 
a.  Corporation  going  concern. 

Dividends  on  the  preferred  stock  of 
going  concerns  may  not  be  paid  from 
capital  funds,  except  where  it  is  espe- 
cially permitted  by  statute.  Lockhart 
V.  Van  Alstyne  (1875)  81  Mich.  76,  18 
Am.  Rep.  156;  Roberts  v.  Roberts- 
Weeks  Go.  (1906)  184  N.  Y.  257,  8 
L.R.A.(N.S.)  1034,  112  Am.  St.  Rep. 
607,  77  N.  E.  13,  6  Ann.  Gas.  213. 

In  Hamblock  v.  Clipper  Lawn  Mower 
Co.  (1909)  148  IIL  App.  618,  the  court 
aaid:  "The  payment  of  dividends  out 
of  capital  is  reducing  the  capital  to 
the  detriment  of  the  creditors,  and  it 
is  illegal  for  a  company  to  pay  divi- 
dends to  shareholders  out  of  the  capi- 
tal, before  an  income  is  earned." 
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And  in  Re  Alexandra  Palace  Co. 
(1882)  L.  R.  21  Ch.  Div.  (Eng.)  149, 
51  L.  J.  Ch.  N.  S.  655,  46  L.  T.  N.  S. 
730,  30  Week.  Rep.  771,  wherein  it  ap- 
peared that  a  corporation  had  bor- 
rowed money  to  pay  dividends  on  its 
6  per  cent  preference  shares,  it  was 
held  that  the  dividends  were  wrong- 
fully paid,  since  they  had  not  been 
made  from  profits. 

But  in  Williams  v.  Parker  (1884) 
136  Mass.  204,  under  a  statute  author- 
izing a  corporation  to  issue  special 
preferred  stock,  it  was  held  that  divi- 
dends thereon  were  payable  from  net 
earnings,  and,  in  the  absence  thereof, 
from  any  other  property  of  the  cor- 
poration. 

In  Lockhart  v.  Van  Alstyne  (1875) 
31  Mich.  76,  18  Am.  Rep.  156,  the 
plaintiff,  a  holder  of  preferred  stock 
with  5  per  cent  semiannual  dividend 
guaranteed,  claimed  a  right  to  have 
dividends  paid  whether  there  were 
profits  for  that  purpose  or  not.  It 
was  said  that  a  pajnment  of  a  dividend 
from  the  capital  would  be  considered 
dishonest  and  fraudulent,  since  it 
would  give  a  deceptive  appearance  as 
to  the  financial  condition  of  the  cor- 
poration, and  for  this  and  other  rea- 
sons the  court  refused  to  give  such  a 
construction  to  the  guaranty. 

In  Roberts  v.  Roberts-Wicks  Co. 
(1906)  184  N.  Y.  257,  3  L.R.A.(N.S.) 
1034,  112  Am.  St.  Rep.  607,  77  N.  E. 
13,  6  Ann.  Cas.  213,  it  appeared  that  a 
corporation  had  reduced  its  capital 
stock  in  order  to  meet  an  impairment 
of  capital,  and  that  as  a  result  of  said 
reduction  there  was  a  balance,  or  sur- 
plus, which  the  directors  shortly  after- 
ward devoted  to  the  payment  of 
dividends  and  arrears  thereof,  on  pre- 
ferred stock  of  the  company.  It  was 
held  that  such  money  could  not  be  de- 
voted to  the  payment  of  dividends  and 
arrears  on  the  preferred  stock,  as  pro- 
posed by  the  directors.  Dividends,  the 
court  said,  are  payable  out  of  net 
profits,  and  this  fund  does  not  consist 
of  profits,  but  of  capital,  which  be- 
longs to  all  the  stockholders  in  propor- 
tion to  their  holdings. 

b.  Corporation   fn  liquidation. 
The  right  of  holders  of  preferred 
stock  in  a  corporation  which  is  in 


liquidation,  to  be  paid  dividends  or  ar- 
rears thereof,  is  dependent  entirely  on 
the  contract  in  each  particular  case. 
Drewry-Hughes  Co.  v.  Throckmorton 
(1917)  120  Va.  859,  92  S.  E.  818; 
Bishop  V.  Smyrna  &  C.  R.  Co.  [1895] 
2  Ch.  (Eng.)  265,  64  L.  J.  Ch.  N.  S. 
617,  72  L.  T.  N.  S.  778,  2  Manson,  429,. 
48  Week.  Rep.  647,  18  Reports,  561; 
Re  Crichton's  Oil  Co.  [1902]  2  Ch. 
(Eng.)  86,  71  L.  J.  Ch.  N.  S.  581,  86 
Lu  T.  N.  S.  787,  18  Times  L.  R.  556; 
Re  W.  J.  Hall  A  Co.  [1909]  1  Ch. 
(Eng.)  621,  100  L.  T.  N.  S.  692,  78  L. 
J.  Ch.  N.  S.  382,  16  Manson,  152;  Re- 
Accrington  Corp.  Steam  Tramways  Cc 
[1909]  2:  Ch.  (Eng.)  40,  78  L.  J.  Ch> 
N.  S.  485,  101  L.  T.  N.  S.  99,  16  Man- 
son,  178. 

In  Bishop  v.  Smyrna  &  C.  R.  Co. 
[1895]  2  Ch.  (Eng.)  265,  64  L.  J.  Ch, 
N.  S.  617,  72  L.  T.  N.  S.  778,  2  Manson, 
429,  43  Week.  Rep.  647,  13  Reports, 
661,  and  Re  W.  J.  Hall  &  Co.  [1909] 
1  Ch.  (Eng.)  521,  100  L.  T.  N.  S.  692, 
78  L.  J.  Ch.  N.  S.  382,  16  Manson,  152,. 
it  was  held  that,  although  the  com- 
mencement of  proceedings  to  wind  up 
a  concern  terminated  the  right  of  di- 
rectors of  a  corporation  to  declare  a 
dividend,  the  rights  of  the  preference 
shareholders  remained,  and  were  en- 
forceable, because  declared  by  the  con- 
tract between  the  different  classes  of 
shareholders. 

But  in  Re  Accrington  Corp.  Steam 
Tramways  Co.  (Eng.)  supra,  the  pref- 
erence shareholders  were  held  to  have 
no  right  to  any  profits  not  declared  as 
dividends  before  the  company  insti- 
tuted liquidation  proceedings. 

In  Drewry-Hughes  Co.  v.   Throck- 
morton (Va.)  supra,  it  appeared  that 
a  company  had  issued  preferred  stock 
entitled  to  6  per  cent  cumulative  divi- 
dends, to  constitute  a  preferred  chargre 
over  the  common  stock  until  the  same 
was  discharged.     In  case  of  liquida- 
tion the  preferred  stock  was  to  have  a 
prior  claim  to  the  amount  of  its  fac» 
value  and  arrears  of  dividends,  with 
interest  thereon.    It  was  held  that  th» 
charter  and  the  certificate  clearly  set 
forth  the  terms  of  the  agreement  with 
the  preferred  stockholdcft-s,  and   that 
on  dissolution  they  were  entitled  to  be- 
paid  from  the  assets  of  the  company^ 
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the  face  value  of  the  stock  and  all 
dividends  remaining  unpaid  at  the 
time  the  company  started  to  wind  up 
its  business,  no  dividends  being  per- 
missible after  a  corporation  goes  into 
liquidation,  interest  on  the  accumula- 
tions not  to  be  payable  after  the  coat- 
mencement  of  the  dissolution. 

In  Bishop  v.  Smyrna  &  G.  R.  Go. 
(Bng.)  anpra,  it  appeared  that  just 
prior  to  liquidation  large  profits  were 
shown  by  the  revenue  account  of  a  com- 
pany, while  the  capital  account  showed 
a  deficit.  It  was  held  that  arrears  of 
dividends  due  on  certain  preference 
shares  should  be  paid  from  the  profits, 
according  to  the  contract,  before  any 
part  thereof  might  be  used  to  pay  the 
capital  claims  of  the  ordinary  share- 
holders. 

In  the  case  of  Re  Grichton's  Oil  Co. 
[1902]  2  Gh.  (Eng.)  86,  71  L.  J.  Ch. 
N.  S.  531,  86  L.  T.  N.  S.  787,  18  Times 
L.  R.  566,  it  appeared  that  the  assets 
were  insufficient  to  repay  the  paid-up 
capital  of  a  company  in  liquidation. 
There  was  on  hand  a  fund  consisting 
of  profits  which  was  claimed  by  the 
cumulative  preference  shareholders  in 
payment  of  arrears  of  dividend  there- 
on. It  was  held  that  these  shares  were 
entitled  only  to  a  claim  on  the  profits 
"available  for  dividends,"  and  that  the 
fund  consisting  of  profits  here  could 
not  be  so  considered  according  to  the 
terms  of  the  contract. 

In  the  case  of  Re  W.  J.  Hall  &  Co. 
[1909]  1  Ch,  (Eng.)  521,  100  L.  T.  N. 
S.  692,  78  L.  J.  Gh.  N.  S.  382,  16  Man- 
son,  152,  it  appeared  that  the  company 
had  issued  preference  shares  entitled 
to  dividends  only  out  of  profits,  and 
which,  on  liquidation,  were  to  be  en- 
titled to  the  surplus  assets  to  the  ex- 
tent of  the  capital  paid  up  thereon,  and 
any  arrears  on  the  5  per  cent  pref eren- 
tiaJ  dividends.  It  was  held  that,  re- 
gardless of  declaration  of  dividends, 
the  preference  shareholders  were  en- 
titled to  arrears  of  dividends  to  the 
commencement  of  the  winding  up,  in 
80  far  as  there  were  profits  for  that 
purpose. 

In  the  case  of  Re  Accrington  Corp. 
Steam  Tramways  Co.  (Eng.)  supra,  it 
appeared  that  a  company  had  issued 
6  per  e«it  eumnlative  preferred  stock. 


and  had  made  a  later  issue  of  6  per 
cent  preferred  stock.  There  was  also 
a  large  amount  of  ordinary  shares.  On 
liquidation  it  was  found  that  the  as- 
sets were  not  sufficient  to  cancel  the 
stock,  and  the  old  preference  share- 
holders claimed  an  accumulation  of 
dividends,  both  classes  of  preference 
stock  asserting  a  claim  to  dividends 
for  one  year.  It  was  held  that  al- 
though the  arrears  of  dividends  had 
been  declared  and  a  sum  set  aside  for 
the  payment  thereof,  such  action  had 
been  taken  when  the  company  was 
being  wound  up,  when  it  could  no 
longer  be  done,  and  so  neither  class  of 
preference  stock  was  entitled  to  any- 
thing in  respect  to  dividends. 

X.  Payment  from  special  fund. 

Where,  by  reason  of  the  diversion 
of  profits  to  capital  uses,  the  preferred 
stock  has  failed  to  receive  its  proper 
dividend,  the  shortage  or  arrears 
thereof  so  caused  may  be  made  up 
from  money  borrowed  for  the  purpose, 
or  by  the  issue  of  bonds  or  stock,  but 
dividends  may  not  be  paid  from  a  sur- 
plus fund  which  has  been  created  by 
a  reduction  of  capital.  Wood  v.  Lary 
(1888)  47  Hun  (N.  Y.)  550;  Roberts 
V.  Roberts-Wicks  Co.  (1906)  184  N.  Y. 
257,  3  L.R.A.(N.S.)  1034,  112  Am.  St. 
Rep.  607,  77  N.  E.  13,  6  Ann.  Gas.  213; 
Bassett  v.  United  States  Cast  Iron 
Pipe  &  Foundry  Go.  (1909)  74  N.  J. 
Eq.  668,  70  Atl.  929.  affirmed  in  (1909) 
75  N.  J.  Eq.,  539,  73  Atl.  514;  Mills  v. 
Northern  R.  of  Buenos  Ayres  Co.. 
(1870)  L.  R.  5  Ch.  (Eng.)  621,  28  L.  T. 
N.  S.  719,  19  Week.  Rep.  171. 

This  rule  is  not  affected  by  the  fact 
that  the  diversion  of  profits  was  from 
noncumulative  preferred  stock.  Wood 
V.  Lary  (N.  Y.)  supra;  Bassett  v. 
United  States  Cast  Iron  Pipe  &  Foun- 
dry Co.  (1909)  74  N.  J.  Eq.  668,  70 
Atl.  929,  affirmed  in  (1909)  75  N.  J. 
Eq.  589,  73  Atl.  514. 

In  Mills  V.  Northern  R.  of  Buenos 
Ayres  Co.  (Eng.)  supra,  it  was  held 
not  to  be  ultra  vires  for  a  company  to- 
borrow  money  for  the  purpose  of  re- 
turning to  the  revenue  account  funds 
taken  therefrom  for  the  use  of  capital. 
But  see  Hoole  v.  Great  Western  R.  Go. 
(1867)  L.  R.3  Gh.  (Eng.)  262, 16  Week. 
Rep.  260,  17  L.  T.  N.  S.  153,  seemingly- 
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contrary  to  the  general  rule,  wherein 
a  procedure  quite  similar  was  held  to 
be  ultra  vires. 

In  Wood  V.  Lary  (N.  Y.)  supra,  it 
appeared  that  a  corporation  had  issued 
€  per  cent  noncumulative  preferred 
stock,  that  for  several  years  no  divi- 
dends were  paid  thereon,  but  the  earn- 
ings applicable  thereto  were  expended 
in  construction  work  and  betterments, 
and  that  thereupon  the  directors  de- 
clared a  dividend  on  the  stock  for  the 
four  years  past,  payable  in  mortgage 
bonds.  It  was  held  that  a  corporation 
may  create  a  loan  to  the  extent  of  its 
dividends,  and  as  an  evidence  of  the 
debt  may  issue  a  bond  secured  by  a 
mortgage.  The  court  pointed  out  that 
the  preferred  stockholders  "were  en- 
titled to  dividends  whenever  in  any 
year  the  net  earnings,  after  payment 
of  all  interest  charges,  were  sufficient 
for  the  payment  thereof."  This  was 
considered  to  determine  the  rights  of 
the  stotkholders  and  to  place  them  be- 
yond the  discretion  of  the  directors, 
thereby  overcoming  the  argument 
based  on  the  fact  that  the  dividends 
were  noncumulative. 

In  Roberts  v.  Roberts-Wicks  Co. 
(1906)  184  N.  Y.  267,  8  L.R.A.(N.S.) 
1034, 112  Am.  St.  Rep.  607,  77  N.  E.  13, 
6  Ann.  Cas.  213,  it  appeared  that 
the  capital  stock  of  a  corporation 
had  been  reduced,  and  as  a  result 
a  surplus  fund  had  been  created 
from  which  the  directors  now  pro- 
posed to  pay  dividends  and  arrears 
on  cumulative  preferred  stock.  The 
court  held  that  such  a  fund  did  not 
consist  of  profits  from  which  dividends 
might  be  paid,  but,  if  distributed,  must 
be  paid  to  both  classes  of  stockholders 
in  proportion  to  their  holdings. 

Bassett  v.  United  States  Cast  Iron 
Pipe  &  Foundry  Co.  (N.  J.)  supra,  in- 
volved the  right  of  preferred  stock- 
holders to  a  dividend  from  a  surplus 
fund  which  had  been  chiefly  created 
by  a  reduction  of  the  noncumulative 
preferred  dividends  for  four  years. 
It  was  contended  by  the  common  stock- 
holders that  the  dividends  on  the  pre- 
ferred stock  were  to  be  paid  from  the 
earnings  of  a  particular  year,  but  the 
court  held  that  in  so  far  as  the  fund 
bad  been  built  up  by  a  reduction  of 


the  preferred  dividend  in  former  years, 
it  was  available  for  the  payment  of  the 
dividend  in  question. 

In  Mills  V.  Northern  R.  of  Buenos 
Ayres  Co.  (Bng.)  sopra,  it  appeared 
that  a  company  had  issued  guaranteed 
preferred  shares  on  which  arrears  of 
cumulative  dividends  were  due,  and 
the  company  planned  to  borrow,  as  it 
had  power  to  do,  in  order  to  pay  off 
the  dividends,  earnings  equal  in 
amount  thereto  having  been  applied  to 
purposes  of  capital  instead  of  having 
been  devoted  to  dividends.  It  was  held 
not  to  be  ultra  vires  for  the  company 
to  return  to  revenue  the  money  bor- 
rowed therefrom  for  the  purpose  of 
capital,  and  to  use  that  revenue  in  pay- 
ing arrears  of  dividends. 

In  Hoole  v.  Great  Western  R.  Oo. 
(Eng.)  supra,  it  appeared  that  reve- 
nue which  might  have  been  distributed 
in  dividends  on  the  preference  and 
ordinary  shares  had  been  used  for  par- 
poses  of  capital,  and  that  the  company 
had  declared  a  dividend  payable  in 
preference  stock  in  lieu  of  one  in  cash. 
It  was  held  that  paying  a  dividend  on 
shares  by  shares  was  ultra  vires,  being 
contrary  to  statute,  nor  was  it  capable 
of  being  construed  in  any  other  way. 

XI.  Aeoumiulations  and  arrearm. 
a.  Corporation  going  eoneem. 

The  right  of  preferred  stockholders 
to  cumulative  dividends  is  generally 
stipulated  in  the  agreement  or  inferred 
from  a  guaranty  of  the  dividends,  and 
will  not  be  defeated  except  by  an  ex- 
pressed or  implied  intention  to  the 
contrary,  while  the  corporation  is  a 
going  concern. 

Maine.— Belfast  &  M.  L.  R.  Co.  v. 
Belfast  (1885)  77  Me.  445,  1  Atl.  862; 
Hazeltine  v.  Belfast  &  M.  L.  R.  Co. 
(1887)  79  Me.  411,  1  Am.  St.  Rep.  330, 
10  Atl.  828 ;  Spear  v.  Rocklani>-Rock- 
PORT  Lime  Co.  (reported  herewith) 
ante,  793. 

Massachusetts. — Gardner  Sav.  Bank' 
V.  Taber-Prang  Art  Co.  (1906)  189 
Mass.  363,  76  N.  E.  705. 

Michigan. — Lockhart  v.  Van  Aletyae 
(1876)  81  Mich.  76.  18  Am.  Rep.  156. 

New  Jersey. — ^Elkins  v.  Camden  &  A. 
R.  Co.  (1882)  86  N.  J.  £q.  233. 

New  York. — Preuty  v.  Miehisaat  3. 
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ft  N.  L  R.  Co.  (1874)  4  Tfaomp.  &  C. 
2S0,  1  Hun,  66S;  Boardman  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1881)  84  N.  Y. 
167;  Roberts  v.  Roberts-Wicks  Go. 
(1906)  184  N.  Y.  257,  3  L.RJL(N.S.) 
1084,  112  Am.  St.  Rep.  607,  77  N.  E. 
13,  6  Ana.  Gas.  218. 

Pemuylraiiiii. — West  Chester  It  P. 
IL  Co.  V.  Jackson  (1876)  77  Pa.  821; 
Fidelia  Trust  Co.  v.  Lehigh  Valley  R. 
Co.  (1906)  216  Pa.  610,  64  Atl.  829,  7 
Ann.  Cas.  618;  Sterlingr  v.  H.  F.  Wat- 
soii  Co.  (1913)  241  Pa.  105, 88  Att.  297. 

Rliode  Island  —  Taft  v.  Hartford 
(1866)  8  R.  I.  810,  5  Am.  Rep.  675. 

England. — Stevens  ▼.  South  Devon 
R.  Go.  (1861)  9  Hare,  318,  68  Eng.  Re- 
print, 624,  21  L.  J.  Gh.  N.  S.  816; 
Sturge  V.  Eastern  Union  R.  Co.  (1856) 
7  De  6.  M.  &  G.  158,  44  Engr.  Reprint, 
62,  1  Jar.  N.  S.  713,  31  Eng.  L.  &  Eq. 
Rep.  406 ;  Henrjr  v.  Great  Northern  S. 
Co.  (1857)  1  De  6.  ft  J.  606,  44  Eng. 
Reprint,  858,  8  Jur.  N.  S.  1138,  27  L. 
J.  Gh.  N.  S.  1,  6  Week.  Rep.  87,  affirm- 
ing (1867)  4  Kay  &  J.  1,  70  Eng.  Re- 
print, 1,  3  Jur.  N.  S.  1117;  Crawford 
V.  North-Eastem  R.  Go.  (1867)  8  Kay 
&  J.  723,  69  Eng.  Roprini  1801,  3  Jur. 
N.  S.  1093;  Matthews  v.  Great  North- 
em  R.  Go.  (1869)  5  Jur.  N.  S.  284,  28 
L.  J.  Gh.  N.  S.  376,  7  Week.  Rep.  233; 
Corry  ▼.  Londonderry  &  E.  R.  Co. 
(1861)  29  Beav.  263,  54  Eng.  Reprint, 
628,  7  Jur.  N.  S.  608,  30  L.  J.  Gh.  N. 
S.  290,  9  Week.  Rep.  301,  4  L.  T.  N.  S. 
131;  Webb  v.  Earle  (1875)  L.  R.  20 
Eq.  660,  44  L.  J.  Gh.  N.  S.  608, 24  Week. 
Rep.  46;  Staples  v.  Eastman  Photo- 
graphic Materials  Go.  [1896]  2  Gh.  303, 
65  L.  J.  Ch.  N.  S.  682,  74  L.  T.  N.  S. 
479;  Bond  v.  Barrow  Haematite  Steel 
Go.  [1902]  1  Ch.  358,  86  L.  T.  N.  S. 
10,  71  L.  J.  Gh.  N.  S.  246,  9  Maneon, 
69,  50  Week.  Rep.  296,  18  Times  L.  R. 
249. 

Many  of  the  English  and  American 
cases,  in  holding  that  guaranteed  divi- 
dends on  preferred  stoek  should  be 
cumulative,  base  their  decisions  on 
Henry  v.  Great  Northern  R.  Co.  (1857) 
1  De  G.  ft  J.  606,  44  Eng.  Reprint,  868, 
27  L.  J.  Ch.  N.  S.  1,  6  Week.  Rep.  87, 
3  Jur.  N.  S.  1133,  wherein  the  court, 
in  considering  the  rights  of  such 
shares,  said  "that  if,  on  the  declara- 
tion of  a  dividend,  the  fund  to  be  di- 


vided should  be  insufficient  to  satisfy 
tiie  claim  of  the  shareholders  entitled 
to  preference,  those  shareholders  will 
be  entitled  to  be  paid  in  full  oat  of  all 
subsequent  dividends  before  the  ordi- 
nary shareholders  can  receive  any- 
thing." 

The  fact  that  dividends  are  "cumula- 
tive" does  not  permit  a  corporation  to 
postpone  payments  thereon  at  will,  re- 
gardless of  the  fact  that  there  were 
funds  available  for  payment  thereof. 
Sfear  v.  Rookland-Rockpobt  Itus  Co. 
(reported  herewith)  ante,  793. 

And  the  fact  that  preferred  shares 
have  at  some  time  received  extra  divi- 
dends, in  common  with  the  other  stock, 
does  not  affect  their  right  to  any  ar- 
rears of  dividend  of  later  accumula- 
tion, nor  is  the  amount  of  such  extra 
dividend  to  be  deducted  in  payment  of 
the  accumulations.  Fidelity  Trust  Co. 
V.  Lehigh  Valley  R.  Co.  (1906)  215 
Pa.  610,  64  Atl.  829.  7  Ann.  Cas.  213; 
Sterling  v,  H.  F.  Watson  Co,  (Pa.)  su- 
pra. 

But  where  the  dividends  on  prefer- 
ence shares  are  to  be  subject  to  the 
creation  of  a  reserve  fund,  the  arrears 
on  those  dividends  are  likewise  af- 
fected. Bond  V.  Barrow  Haemetite 
Steel  Go.  (Eng.)  supra. 

However,  the  court  will  be  keen  to 
note  any  implied  intention  to  limit  the 
preferred  shares  to  dividends  from  the 
earnings  of  a  particular  period.  Bel- 
fast ft  M.  L.  R.  Co.  v.  Belfast  (1885) 
77  Me.  445,  1  Atl.  362. 

In  Belfast  &  M.  ^.  R.  Co.  v.  Belfast 
(Me.)  supra,  it  appeared  that  the  by- 
laws of  a  company  provided  as  fol- 
lows: "Dividends  on  the  preferred 
stock  shall  first  be  made  semiannually 
from  the  net  earnings  of  said  road,  not 
exceeding  6  per  centum  per  annum, 
after  which  dividend,  if  there  shall  re- 
main a  surplus,  a  dividend  shall  be 
made  upon  the  nonpreferred  stock  up 
to  a  like  per  cent  per  annum;  and 
should  a  surplus  then  remain  of  net 
earnings,  after  both  of  said  dividends, 
in  any  one  year,  the  same  shall  be  di- 
vided pro  rata  on  all  the  stock."  It 
was  said:  "It  was  not  intended  in  the 
present  instance  to  guarantee  a  divi- 
dend. If  a  dividend  is  prevented  in 
any  one  year  by  a  deficit  of  earnings. 


Digitized  by 


Google 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


it  cannot  be  made  up  from  the  eam- 
insrs  of  succeeding  years.  A  6  per 
centum  dividend  is  not  assured  by  the 
contract  of  subscription.  It  may  be 
less.  The  implication  of  the  by-laws 
is  clear  that  there  is  to  be  no  surplus 
of  profits  to  be  carried  from  one  year 
to  another.  The  net  earnings  are  to 
be  wholly  distributed  each  year." 

In  Hazeltine  t.  Belfast  &  M.  L.  R. 
Co.  (1887)  79  He.  411,  1  Am.  St.  Rep. 
380, 10  Atl.  828,  wherein  the  facts  were 
the  same  as  those  in  Belfast  &  M.  L.  R. 
Co.  V.  Belfast  (Me.)  supra,  the  court 
said:  "The  construction  which  we 
gave  to  this  contract  in  the  previous 
case  was  certainly  very  liberal  towards 
the  holders  of  the  common  stock,  and 
all  the  doubts  were  weighed  in  their 
behalf,  in  the  decision  that  the  pre- 
ferred stock  was  noncumulative.  Had 
the  by-law  merely  provided  that  the 
preferred  stock  should  be  entitled  to 
a  dividend  of  6  per  cent  annually  when 
earned,  the  arrearages  of  one  year 
would  have  been  payable  out  of  the 
earnings  of  subsequent  years,  and 
there  would  have  been  no  occasion  for 
the  present  controversy  between  the 
two  classes  of  stockholders;"  but  "in- 
asmuch as  the  by-law  implies  that  the 
entire  net  earnings  of  each  year 
should  be  paid  out  in  dividends,  a  de- 
ficiency of  preferred  dividend  in  any 
one  year  could  not  be  made  up  in  sub- 
sequent years." 

In  Speab  t.  RocklanivRockport 
LiHE  Ck>.  (reported  herewith)  ante, 
793,  it  appears  that  preferred  stock 
was  to  have  out  of  the  net  earnings  a 
"semiannual  preferential  cumulative 
dividend."  The  defendant  company 
claimed  that  it  was  sufficient  "if  at  any 
time  in  the  past  or  future  it  has  paid 
or  will  pay  the  preferred  dividends  be- 
fore common  ones  are  paid."  It  was 
held,  however,  that  such  was  not  the 
meaning  of  the  term  "cumulative,"  and 
that  "semiannually"  meant  dividends 
payable  semiannually.      , 

In  Gardner  Sav.  Bank  t.  Taber 
Prang  Art  Co.  (1905)  189  Mass.  368, 
76  N.  E.  705,  it  appeared  that  a  cor- 
poration had  issued  7  per  cent  cumula- 
tive preferred  stockand  common  stock. 
Certain  of  the  preferred  stock,  known 
SB  "Springfield"  stock,  was  to  be  en- 


titled to  annual  dividends  in  prefer- 
ence to  the  remaining  preferred  stock, 
for  a  period  of  three  years  from  the 
original  issue  thereof.  Dividends 
might  annually  be  declared  on  the  re- 
maining preferred  stock  during  that 
period,  after  the  Springfield  stock  had 
received  its  annual  7  per  cent  on  the 
accumulations  thereof,  if  the  full 
amount  was  not  paid  in  any  one  year, 
etc.  The  plaintiff  contended  "that  the 
Springfield  stock  was  entitled  to  pref- 
erence only  for  the  period  of  three 
years  from  the  original  issue  thereof, 
and  that,  this  period  having  passed, 
the  other  preferred  stock  is  entitled  to 
share  equally  with  the  Springfield 
stock."  The  court  said:  "We  are  of 
opinion,  however,  that  the  judge  of 
the  superior  court  was  right  in  dis- 
missing the  bill ;  and  that  the  Spring- 
field stock  was  entitled  by  the  by-law 
to  three  dividends  of  7  per  cent  each, 
in  preference  to  the  remaining  pre- 
ferred stock.  If  the  corporation  could 
not  pay  the  full  7  per  cent  in  any  one 
year,  the  unpaid  amount  was  to  ac- 
cumulate and  to  be  paid  before  pay- 
ments were  made  on  the  other  pre- 
ferred stock." 

In  Lockhart  v.  Van  Alstyne  (1875) 
81  Mich.  76,  18  Am.  Rep.  166,  wherein 
it  appeared  that  a  company  had  issued 
preferred  stock  with  a  dividend  of  5 
per  cent  per  annum  to  be  guaranteed 
by  the  company,  the  court  said:  "We 
think  the  guaranty  here  in  question 
will  bear  the  construction  that  the 
preference  stockholders  shall  be  en- 
titled to  5  per  cent  semiannual  divi- 
dends when  there  are  profits  to  pay 
them,  and  not  otherwise.  Probably  if 
profits  were  not  realized  to  the  neces- 
sary amount  in  any  one  year,  they 
would  be  entitled,  when  they  were 
realized,  to  have  all  arrears  made  up." 

In  Elkins  v.  Camden  &  A.  R.  Go. 
(1882)  86  N.  J.  Eq.  233,  a  holder  of 
preferred  stock,  which  was  entitled  to 
dividends  "not  to  exceed  7  per  cent  per 
annum  before  any  dividend  shall  be 
set  apart  or  paid  on  the  other  and 
ordinary  stock  of  said  company," 
sought  to  restrain  the  payment  of  a 
dividend  on  the  ordinary  stock  antil 
the  full  amount  had  been  paid  on  the 
preferred  stock.  He  contended  that  he 
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was  entiled  to  a  7  per  cent  dividend 
for  every  year  during  which  dividends 
were  unpaid,  since  the  issue  of  the 
stock.  It  was  held  that  the  preferred 
stock  was  entitled  to  7  per  cent  per 
annum,  or  such  smaller  sum  as  was 
warranted  by  the  profits,  but  that  no 
deficiencies  or  arrears  could  be  car- 
ried beyond  the  current  year. 

In  Prouty  v.  Michigan  S.  &  N.  I.  R. 
Co.  (1874)  1  Hun  (N.  Y.)  655,  4 
Thomp.  &  C.  2S0,  it  appeared  that  the 
plaintiff,  a  holder  of  preferred  stock, 
sought  to  compel  the  payment  of  divi- 
dend arrears  on  his  stock  from  future 
net  earnings.  The  stock  provided  for 
dividends  at  the  rate  of  10  per  cent, 
and  also  a  share  pro  rata  with  other 
stock  in  earnings  over  and  above  10 
per  cent,  the  dividends  being  guar- 
anteed. It  was  held  that  the  preferred 
stockholders  were  entitled  to  their 
dividends  from  net  earnings,  and  that 
the  failure  of  the  company  to  pay  them 
when  due  because  of  lack  of  funds  did 
not  relieve  the  company  from  the  obli- 
gation to  pay  them  as  soon  as  there 
were  profits  which  might  be  devoted  to 
that  purpose. 

In  Boardman  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1881)  84  N.  Y.  157,  on  facts 
similar  to  those  of  Prouty  v.  Michigan 
S.  &  N.  L  R.  Co.  (N.  Y.)  supra,  the 
•court  likewise  held  that  the  guaranty 
was  an  engagement  that  the  dividend 
should  be  "cumulative  and  a  specific 
charge  upon  the  accruing  profits,  to  be 
paid  as  arrears  before  any  other  divi- 
dends  were  divided  upon  the  common 
stock." 

In  Roberts  v.  Roberts-Wicks  Co. 
<1906)  184  N.  Y.  257,  8  L.R.A.(N.S.) 
1084,  112  Am.  St.  Rep.  607,  77  N.  E. 
18,  6  Ann.  Cas.  213,  it  appeared  that 
a  corporation  had  reduced  its  stock, 
whereby  the  plaintiff,  who  had  held  260 
shares  of  the  preferred  stock,  was  pos- 
sessed of  167  shares  only.  This  stock 
provided  for  a  cumulative  dividend  of 
<6  per  cent,  and,  in  case  of  nonpayment, 
it  was  to  bear  interest  at  the  rate  of 
6  per  cent  from  the  date  when  it  was 
due.  For  three  years  prior  to  the  re- 
duction in  capital  no  dividends  had 
been  paid  on  the  preferred  stock,  but 
shortly  thereafter  a  dividend  was  de- 
clared, paying  all  arrears  to  holders  of 


the  preferred  stock.  The  plaintiff 
claimed  to  be  paid  arrears  on  250  shares 
of  stock.  The  court  said  "that,  in  mak- 
ing tiie  distribution  of  the  surplus 
profits  arising  from  tiie  conduct  of  the 
business,  the  directors  were  obliged 
to  apply  them,  in  first  order,  towards 
the  satisfaction  of  all  claims  which 
the  preferred  stockholders  at  any  time 
held  against  the  company,  based  upon 
arrears  of  unpaid  dividends  and  the 
stipulated  interest  accrued  thereon. 
Such  was  the  express  obligation  of 
the  corporation,  which,  so  far  as  the 
record  shows,  has  never  been  dis- 
charged or  released." 

In  West  Chester  &  P.  R.  Co.  v.  Jack- 
son (1876)  77  Pa.  321,  it  was  held 
that'a  holder  of  preferred  stock  which 
provided  for  dividends  from  the  time 
of  payment  thereof,  at  the  rate  of  8 
per  cent  per  annum,  and  before  any 
dividends  were  payable  to  the  common 
stock,  was  entitled  to  all  arrears  of 
dividends  on  the  stock  before  a  div- 
idend was  paid  to  the  common  stock. 

In  Fidelity  Trust  Co.  v.  Lehigh  Val- 
ley R.  Co.  (1906)  215  Pa.  610,  64  Atl. 
629,  7  Ann.  Cas.  613,  it  appeared  that 
preferred  stock  had  been  issued  which 
was  entitled  to  10  per  cent  dividends 
in  preference  to  all  other  stock,  in 
every  future  dividend.  During  several 
years  both  preferred  and  common 
stocks  enjoyed  extra  dividends  above 
the  stipulated  rate  of  10  per  cent,  and 
later,  for  eleven  years,  no  dividend  was 
paid  on  either  class  of  stock.  A  div- 
idend of  10  per  cent  was  then  declared 
on  the  preferred  stock,  and  a  dividend 
of  1  per  cent  on  the  common.  It  was 
held  that  the  arrears  of  dividends  on 
the  preferred  stock  must  be  paid  be- 
fore any  dividend  on  the  common 
stock. 

In  Sterling  v.  H.  F.  Watson  Co. 
(1913)  241  Pa.  105,  88  Atl.  297,  it  ap- 
peared that  the  plaintiff  was  a  holder 
of  the  preferred  stock  of  the  defendant 
company,  which  was  entitled  to  cu- 
mulative semiannual  dividends  of  4 
per  cent,  and  might  be  retired  on  pay- 
ment by  the  company  of  the  par  value 
and  arrears  of  dividends.  One  cash 
dividend  was  paid  on  the  stock,  and  a 
stock  dividend  of  26  per  cent  was  paid 
to  both  preferred  and  cenmon  stock 
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equally.  Some  fifteen  years  later  the 
company  sousrht  to  redeem  the  stock. 
It  was  held  that  by  the  contract  the 
preferred  stock  was  entitled,  on  retire- 
ment, to  payment  of  all  arrears  of  div- 
idends, and  that  by  this  was  meant 
pajrmeHt  in  cash,  wherefore  the  25  per 
cent  stock  dividend  already  paid  could 
not  be  deducted  from  the  amount  due 
as  arrears. 

In  Taft  V.  Hartford  (1866)  8  R.  L 
SIO,  6  Am.  Rep.  676,  wherein  it  ap- 
peared that  a  corporation  had  guaran- 
teed a  preferred  dividend,  the  court 
followed  the  construction  placed  on  a 
"guaranty"  by  the  English  case,  Henry 
V.  Great  Northern  R.  Co.  (1857)  1  De 
G.  &  J.  606,  44  Eng.  Reprint,  858,  27 
L.  J.  Cb.  N.  S.  1,  6  Week.  Rep.  87,  S 
Jnr.  llSS,  that  such  dividends  were 
a  pledge  on  the  funds  legally  ap- 
plicable for  the  purpose,  and  that  any 
deficiency  thereof  should  be  made  up 
from  subsequent  earnings. 

In  Stevens  v.  South  Devon  R.  Co. 
(1851)  9  Hare,  318,  68  Eng.  Reprint, 
624,  21  L.  J.  Ch.  N.  S.  816,  it  appeared 
that  concerning  certain  half  shares  it 
was  provided  "that  6  per  cent  per  an- 
num be  guaranteed  until  the  16th  of 
March,  1857,  upon  all  calls  diily  paid, 
and  upon  all  sums  received  in  contem- 
plation of  calls  by  authority  of  the 
board  of  directors  in  respect  of  such 
half  shares;  and  that  the  said  guaran- 
ty shall  not  exclude  the  shareholders 
from  participation  in  any  higher  rate 
of  dividend  for  the  time  being  payable 
on  the  whole  shares."  It  was  held  that 
such  half  shares  were  "well  entitled 
to  the  6  per  cent  guaranteed  out  of  any 
funds  of  the  company,  which  could  be 
lawfully  applied  to  the  payment  of  it, 
and  therefore  out  of  future  profits,  be- 
fore any  dividend  could  be  payable 
upon  the  whole  shares." 

In  Sturge  v.  Eastern  Union  R.  Co. 
(1886)  7  De  6.  M.  &  6.  168,  44  Eng. 
Reprint,  62,  1  Jur.  N.  S.  718,  31  Eng. 
L.  &  Eq.  Rep.  406,  it  appeared  that  a 
company  had  issued  preference  shares 
with  6  per  cent  interest  per  annum. 
Later,  an  act  specified  that  the  income 
of  the  company  should  be  applied, 
thirdly,  in  payment  of  the  interest  or 
dividends  npon  the  guaranteed  or  pref- 
erence shares  of  the  company  before 


the  passing  of  the  act,  and  the  arrears, 
if  any,  from  time  to  time,  of  such  in- 
terest or  dividends.  This  specific  ref- 
erence to  the  "arrears  of  interest  or 
dividends"  was  held  by  the  court  to  be 
conclusive  that  the  preference  shares 
were  entitled  to  be  paid  accumulations 
of  interest. 

In  Henry  ▼,  Great  Northern  R.  Co. 
(Eng.)  supra,  it  appeared  that  a  com- 
pany had  issued  a  number  of  prefer- 
ence shares  of  various  sorts.  In  order 
to  rvplace  a  loss  caused  by  the  fraud 
of  one  of  the  officers,  the  company  was 
authorized  by  statute  to  devote  thereto 
the  profits  on  land,  the  balance  to  be 
paid  in  dividaids.  It  was  held  that 
this  did  not  confine  the  rights  of  the 
shares  to  that  balance.  The  court  said 
that  by  the  word  "dividend"  a  rate  of 
interest  is  really  meant,  and  that  the 
favored  shareholders  were  guaran- 
teed "a  charge  on  all  accruing  profits- 
at  the  stipulated  rate,  before  anything 
is  divided  among  the  ordinary  share- 
holders. This  is,  substantially,  inter- 
est chargeable  exclusively  on  profits." 

In  Crawford  v.  North-Eastem  R.  Co. 
(1857)  8  Kay  &  J.  723, 69  Eng.  Reprint, 
1301, 8  Jur.  N.  S.  1098,  it  appeared  that 
a  company  had*  issued  preference 
shares,  "entitled  to  a  dividend  at  the 
rate  of  7  per  cent  per  annum  for  the 
period  of  three  years,  and  of  6  per  cent 
per  annum  in  perpetuity  thereafter.** 
The  court  said :  "I  conceive  that  these 
parties  have  charge  on  the  profits  for 
all  time  of  the  particular  sums  pay- 
able to  them  during  these  respective 
years,  of  so  much  per  cent  for  a  certain 
period  of  time,  and  after  that  to  a  cer^ 
tain  other  rate  per  cent." 

In  Matthews  v.  Great  Northern  R. 
Go.  (1869)  5  Jur.  N.  S.  (Eng.)  284,  it 
appeared  that  certain  shares  of  the 
company  had  been  paid  up  and  denom- 
inated guaranteed.  It  was  provided  aa 
follows:  "In  respect  of  each  whole 
share  so  divided,  the  whole  of  the  in- 
terest and  dividmds  which  woold  in 
each  year  have  accrued  shall  be  ap- 
plied in  or  towards  payment,  in  the 
first  place,  of  interest  or  dividend,  aft- 
er the  rate  of  6  per  cent  per  annum, 
on  the  amount  paid  upon  the  half  share 
so  denominated  'guaranteed;'  and  the 
remainder,  if  any,  shall  alone  be  pay- 
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-able  to  the  half  share  so  denominated 
^deferred.'  "  It  was  held  {hat  the  hold- 
ers of  the  sruaranteed  half  shares  were 
entitled  to  all  the  dividends  of  the 
original  share  until  they  had  received 
a  total  of  6  per  cent,  the  stipulated 
rate,  per  annum. 

In  Corry  v.  Londonderry  &  E.  R.  Co. 
(1860)  29  Beav.  263,  54  Eng.  Reprint, 
«28,  30  L.  J.  Ch.  N.  S.  290,  9  Week. 
Rep.  301,  4  L.  T.  N.  S.  181,  7  Jur.  N.  S. 
SOS,  wherein  it  appeared  that  a  compa- 
ny had  issued  guaranteed  preference 
shares  entitled  to  5  per  cent,  to  be  paid 
oat  of  part  of  the  profits,  etc.,  it  was 
held,  following  Henry  v.  Great  North- 
em  R.  Co.  (Eng.)  supra,  that  these 
shares  should  receive  "all  the  arrears 
cnt  of  the  profits  until  the  arrears  are 
paid  (not,  of  course,  including  any  in- 
terest).** 

In  Webb  v.  Earle  (1876)  L.  R.  20  Eq. 
(Eng.)  660.  44  L.  J.  Ch.  N.  S.  608,  24 
Week.  Rep.  46,  wherein  it  appeared 
that  a  company  had  issued  preference 
shares,  "carrying  dividends  at  10  per 
cent  per  annum,  payable  half  yearly, 
and  entitled  to  a  pro  rata  participation 
in  surplus  dividends  after  110  per  cent 
has  been  paid  on  the  ordinary  share 
capital  of  £650,000,"  it  was  held  that 
the  shares  were  to  have  their  dividends 
only  when  and  in  so  far  as  there  was 
a  profit  from  which  they  might  be 
paid,  but  that  any  arrears  should  be 
made  up  from  the  earnings  of  a  sub- 
sequent period. 

In  Staples  v.  Eastman  Photographic 
Materials  Co.  [1896]  2  Ch.  (Eng.)  803, 
74  L.  T.  N.  S.  479,  65  L.  J.  Ch.  N.  S.  682, 
wherein  it  appeared  that  preference 
shares  were  issued,  the  holders  to  "be 
entitled  out  of  the  net  profits  of  each 
year  to  a  preference  dividend  at  the 
rate  of  10  per  cent  per  annum,  it  was 
held  that  the  words  "per  annum"  re- 
ferred to  the  rate  of  the  dividend,  and 
to  nothing  else,  and  that  the  dividend 
was  not  cumulative. 

In  Bond  T.  Barrow  Haematite  Steel 
Co.  [1902]  1  Ch.  (Eng.)  353,  86  L.  T. 
N.  S.  10,  71  L.  J.  Ch.  N.  S.  246,  9  Man- 
son,  69,  50  Week.  Rep.  295,  18  Times 
L.  R.  249,  it  appeared  that  the  holders 
of  two  classes  of  preference  stock 
sought  to  have  paid  the  dividends 
claimed  to  be  due  thereon  for  three 


or  more  years.  It  was  held,  however, 
that,  where  a  dividend  was  to  be  sub- 
ject to  the  right  of  the  directors  to 
appropriate  profits  to  a  reserve  fund, 
the  arrears  of  dividend  were  likewise 
subject  thereto. 

It.  Corporation  in  liquidation. 

For  a  discussion  of  the  pajrment  of 
arrears  of  dividends  on  preferred  stock 
of  a  corporation  in  liquidation,  see  su- 
pra, subdivision  IX.  b. 

XII.  Right  to  dividenda  in  eaxsesa  of 
those  stipulated. 

In  the  absence  of  a  limitation  im- 
posed by  contract  or  by  statute,  the  ■ 
preferred  stock  in  a  corporation  is 
entitled  to  share  equally  with  the  com- 
mon stock  in  any  distribution  of  profits 
after  the  common  stock  has  received, 
in  the  same  period,  an  amount  equal 
in  rate  to  that  stipulated  for  the  pre- 
ferred stock. 

United  States. — ^Bailey  ▼.  Hannibal 
&  St.  J.  R.  Co.  (1872)  1  Dill.  174,  Fed. 
Cas.  No.  736,  affirmed  in  (1873)  17 
Wall.  96,  21  L.  ed.  611;  Niles  v.  Ludlow 
Valve  Mfg.  Co.  (1913)  120  C.  C.  A.  319, 
202  Fed.  141,  affirming  (1912;  D.  C.) 
196  Fed.  994,  writ  of  certiorari  denied 
in  (1913)  231  U.  S.  748,  68  L.  ed.  465, 
34  Sup.  Ct.  Rep.  320. 

Maryland. — Scott  v.  Baltimore  &  0. 
R.  Co,  (1901)  93  Md.  476,  49  Atl.  327. 

New  York. — Russell  v.  American  Gas 
ft  E.  Co.  (1912)  152  App.  Div.  136,  136 
N.  Y.  Supp.  602;  Equitable  Life  Assur. 
Soc.  V.  Union  P.  R.  Co.  (1914)  212  N.  Y. 
360,  L.R.A.1915D,  1052,  106  N.  E.  92, 
affirming  (1914)  162  App.  Div.  81,  147 
N.  Y.  Supp.  882. 

Pennsylvania. — Fidelity  Trust  Co.  v. 
Lehigh  Valley  R.  Co.  (1906)  215  Pa. 
610,  64  Atl.  829, 7  Ann.  Cas.  613;  Stern- 
bergh  v.  Brock  (1909)  226  Pa.  279,  24 
L.R.A.(N.S.)  1078,  133  Am.  St.  Rep. 
877,  74  Atl.  166;  Sterling  v.  H.  F.  Wat- 
son  Co.  (1913)  241  Pa.  106,  88  Atl.  297. 

And  see  Englandgb  v.  Osbornb  (re- 
ported herewith)  ante,  800. 

Virginia. — Gordon  v.  Richmond  F. 
ft  P.  R.  Co.  (1884)  78  Va.  601. 

England. — ^Allen  v.  Londonderry  ft 
E.  R.  Co.  (1876)  26  Week.  Rep.  624; 
Will  V.  United  Lankat  Plantations  Co. 
[1914]  A.  C.  11,  83  L.  J.  Ch.  N.  S.  196, 
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109  L.  T.  N.  S.  754,  21  Manson,  24,  SO 
Times  L.  R.  87,  58  Sol.  Jo.  291. 

•In  Sternbergh  v.  Brock  (1909)  225 
Pa.  279,  24  L.R.A.(N,S.)  1078, 138  Am. 
St.  Rep.  877,  74  Atl.  166,  the  principle 
was  stated  as  follows:  "Where  there 
is  no  stipulation  in  the  contract  to  the 
contrary,  the  weight  of  authority  clear- 
ly favors  the  right  of  preferred  stock- 
holders to  share  witti  the  common 
stockholders  in  all  profits  distributed, 
after  the  latter  have  received  an 
amount  equal  to  the  stipulated  div- 
idend on  the  preferred  stock." 

In  Bailey  v.  Hannibal  &  St.  J,  R.  Co. 
(Fed.)  supra,  it  appeared  that  it  was 
.  provided  by  contract  that  the  preferred 
stock  was  "to  be  7  per  cent  noncumula- 
tive,  but  to  share  with  the  common 
stock  any  surplus  which  may  be  earned 
over  and  above  7  per  cent  upon  both 
in  any  one  year."  It  was  held  that  the 
preferred  stock  was  not  entitled  to 
share  equally  with  the  common  stock 
in  all  earnings  above  7  per  cent  on  the 
preferred  stock,  but  only  those  earn- 
ings which  remained  after  a  dividend 
of  7  per  cent  had  been  paid  on  both 
the  preferred  and  the  common  stock. 

In  Niles  v.  Ludlow  Valve  Mfg.  Co. 
(1918)  120  C.  C.  A.  819,  202  Fed.  141, 
a  holder  of  preferred  stock  claimed  a 
right  to  a  share  of  an  accumulated  sur- 
plus about  to  be  distributed  as  a  stock 
dividend  to  the  common  stockholders. 
The  New  Jersey  statute  provided  an 
8  per  cent  dividend  for  preferred 
stockholders,  which  was  prior  to  div- 
idends on  the  common  stock.  It  was 
held  that  the  preferred  stockholders 
were  entitled  to  8  per  cent  only,  and 
that  all  profits  over  and  above  this 
amount  belonged  to  the  common  stock- 
holders, who  might  either  disburse 
them  annually,  or  accumulate  them,  as 
they  chose. 

In  Scott  ▼.  Baltimore  &  0.  R.  Go. 
(Md.)  supra,  the  question  presented 
was  the  right  of  preferred  stockhold- 
ers to  share  in  the  profits  of  the  com- 
pany over  and  above  their  stipulated 
rate  of  4  per  cent  per  annum.  The 
stock  was  stated  to  be  4  per  cent  non- 
cumulative  preferred  stock,  and,  being 
provided  for  in  an  agreement  of  great 
detail  of  description,  the  court  said 
that  if  it  had  been  the  intention  to 


grant  the  preferred  stock  the  right  to 
share  equally  with  the  common  stock 
after  it  had  received  its  4  per  cent  div- 
idend, expression  would  surely  have 
been  given  to  that  intent.  The  words 
of  the  certificate  that  the  preferred 
stock  was  to  receive  "such  yearly  div- 
idend, noncumulative,  as  the  board 
may  declare,  up  to  but  not  exceeding 
4  per  cent,  before  any  dividends  shall 
be  set  apart  or  paid  upon  the  common 
stock,"  were  held  to  be  in  accord  with 
this  decision,  and  it  was  said  that  the 
words  "not  exceeding"  must  be  given 
their  proper  significance,  which  was  to 
limit  the  rate  of  the  dividend  on  the 
preferred  stodc 

In  Russell  v.  American  Gas  &  E.  Co. 
(N.  Y.)  supra,  it  appeared  that  the 
plaintiff  was  the  holder  of  preferred 
stock,  which  was  entitled  to  cumula- 
tive dividends  at  6  per  cent,  to  prefer- 
ence in  distribution  of  assets,  and  "to 
no  further  dividend  or  distribution." 
The  par  value  of  both  classes  of  stock 
was  $60,  and  the  market  value  of  the 
common  $80  per  share.  The  corpora- 
tion proposed  to  allow  the  common 
stockholders  to  subscribe  at  par  to  a 
large  amount  of  the  unissued  common 
stock,  to  which  the  plaintiff,  as  a  pre- 
ferred stockholder,  objected.  It  was 
held  that  "the  value  the  stock  had 
above  par  represented  surplus,  and 
was  available  for  distribution  among 
the  holders  of  its  common  stock,"  and 
that  this  might  be  done  either  by  sell- 
ing the  stock  and  distributing  the 
surplus,  or  by  allowing  the  stockhold- 
ers to  subscribe  thereto.  The  pre- 
ferred stockholder  had  no  ground  for 
objection  as  long  as  his  dividends  were 
paid  and  the  capital  was  unimpaired. 

In  Equitable  Life  Assur.  Soc.  v.  Un- 
ion P.  R.  Co.  (1914)  212  N.  Y.  860, 
L.R.A,1915D,  1052, 106  N.  E.  92,  affirm- 
ing (1914)  162  App.  Div.  81, 147  N.  Y. 
Supp.  382,  the  plaintiff,  as  a  holder  of 
preferred  stock  of  a  company,  attempt- 
ed to  restrain  the  distribution  by  Uie 
latter  of  a  large  dividend  to  its  com- 
mon stockholders.  The  preferred 
stock  was  to  be  entitled  to  dividenda 
in  preference  to  the  common  stock,  at 
a  rate  not  exceeding  4  per  cent  per 
annum,  dividends  to  be  noncumulative, 
and  the  preferred  stock  to  be  entitled 
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to  no  other  or  further  share  of  the 
profits.  It  was  contended  that  the 
money  sought  to  be  distributed  was  an 
accretion  to  capital  in  which  the 
preferred  stock  was  entitled  to  share. 
It  was  the  result  of  profit  from  the  sale 
of  securities  and  from  the  conversion 
of  its  bonds  into  common  stock.  It  was 
held  by  the  court  that  "the  gains  or 
profits  realized  by  a  corporation,  at 
least  from  its  active  transactions,  such 
88  those  under  consideration  here,  con- 
stitute profits  and  surplus  which  are 
available  for  dividends,"  and  that, 
therefore,  the  preferred  stock  was  not 
entitled  to  any  share  therein. 

In  Fidelity  Trust  Co.  v.  Lehigh  Val- 
ley R.  Co.  (1906)  215  Pa.  610,  64  Atl. 
629,  7  Ann.  Cas.  613,  wherein  it  was 
held  that  accumulations  were  due  on 
the  dividends  of  the  preferred  stock, 
the  question  arose  whether  dividends 
paid  thereon  in  past  years  in  excess  of 
the  stipulated  rate  of  10  per  cent  might 
be  charged  against  the  arrears  due  at 
the  time  of  suit.  It  was  held  that  the 
extra  dividends  paid  were  properly  dis- 
tributed to  both  classes  of  stock,  and 
that  they  were  not  to  be  deducted  from 
the  arrears  now  due  on  the  preferred 
stock. 

In  Stembergh  v.  Brock  (1909)  225 
Pa.  279,  24  L.R.A.(N.S.)  1078,  133  Am. 
St  Rep.  877,  74  Atl.  166,  it  was  held 
that  the  holders  of  preferred  stock, 
which  was  to  receive,  a  cumulative 
yearly  dividend  of  5  per  cent  per  an- 
num before  any  dividends  should  be 
set  apart  or  paid  on  the  common  stock, 
were  entitled  to  share  with  the  com- 
mon stockholders  in  all  promts  dis- 
tributed, after  the  latter  should  have 
received  an  amount  equal  to  the  stip- 
nlated  dividend  on  the  preferred  stock. 

In  Sterling  v.  H.  F.  Watson  Ck). 
(19J3)  241  Pa.  105,  88  Atl.  297,  it  ap- 
peared that  the  plaintiff  was  the  hold- 
er of  preferred  stock  which  was 
entitled  to  cumulative  semiannual  div- 
idends of  4  per  cent,  and  which  might 
be  retired  on  payment  of  the  par  value 
and  all  arrears  of  dividends.  In  a 
plan  for  the  retirement  of  the  pre- 
ferred stock  the  company  sought  to 
deduct  from  the  arrears  of  dividends  a 
stock  dividend  of  26  per  cent,  which 
had  been  paid  on  both  preferred  and 


common  stocks.  The  court  said: 
"These  dividends  are  preferences,  and 
not  limitations.  When  the  preferred 
dividends  are  paid,  and  dividends  out 
of  the  net  earnings  from  year  to  year 
of  an  equal  amount  have  been  declared 
and  paid  on  the  common  stock,  then  all 
of  the  stock,  common  and  preferred, 
has  the  right  to  participate  in  the  dis- 
tribution of  surplus  earnings  upon  an 
equal  basis." 

In  Gordon  v.  Richmond,  F.  &  P.  R. 
Co.  (1884)  78  Va.  601,  it  appeared  that 
a  company,  being  empowered  by  stat- 
ute, issued  stock  guaranteed  as  to 
principal  and  dividend,  and  later  is- 
sued scrip  as  a  dividend  to  the  holders 
of  the  common  stock,  in  remuneration 
of  money  appropriated  to  capital  and 
properly  payable  in  dividends.  It  was 
held  that,  according  to  tiie  terms  of 
the  contract,  the  guaranteed  stock  was 
entitled  to  share  with  the  common 
stock  in  a  surplus  of  dividend,  which 
right  was  violated  by  the  scrip  div- 
idend. 

In  Allen  v.  Londonderry  &  E.  R.  Co. 
(1876)  25  Week.  Rep.  (Eng.)  554,  it 
appeared  that  it  was  provided  that  5 
per  cent  preference  shares  should  par- 
ticipate in  any  surplus,  "whenever  the 
profits  admitted  of  a  dividend  of  the 
same  amount  (6  per  cent)  on  the  whole 
amount  of  paid-up  capital."  It  was 
held  that  the  ordinary  shareholders 
should  receive  their  arrears  of  interest 
before  the  surplus  was  divided,  at  an 
equal  rate  between  the  two  classes  of 
shares. 

In  Will  V.  United  Lankat  Plantations 
Co.  [1914]  A.  C.  (Eng.)  11,  83  L.  J. 
Ch.  N.  S.  195,  109  L.  T.  N.  S.  754,  21 
Manson,  24,  30  Times  L.  R.  87,  58  Sol. 
Jo.  291,  it  appeared  that  the  plaintiff, 
a  holder  of  10  per  cent  cumulative 
preference  stock,  sought  to  share 
equally  with  the  common  stock  in  the 
net  profits,  after  both  classes  of  stock 
had  received  a  dividend  of  10  per  cent 
per  annum.  It  was  held  that  the  con- 
tract of  the  preferred  stockholder 
called  for  a  cumulative  preferential 
dividend  at  the  rate  of  10  per  cent,  and 
priority  to  the  other  shares  as  regards 
both  capital  and  dividend,  and  that  he 
was  entitled  to  that  dividend,  and  no 
more. 
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XIII.  AlteratUtn  of  rate  or  nature  of 
dividend. 

In  the  absence  of  any  reservation, 
the  obligation  to  pay  dividends  on  the 
preferred  stock  at  the  rate  contracted 
may  not  be  altered  without  the  assent 
of  the  preferred  stockholders.  Pronik 
▼.  Spirits  Distributing  Co.  (1899)  58 
N.  J.  Eq.  97,  42  Atl.  586;  Willcox  v. 
Trenton  Potteries  Co.  (1902)  64  N.  J. 
Eq.  178,  68  Atl.  474;  Re  Neath  &  B. 
R.  Co.  [1892]  1  Ch.  (Eng.)  849,  66  L. 
T.  N.  S.  40,  40  Week.  Rep.  289. 

Pronick  v.  Spirits  Distributing  Co. 
(N.  J.)  supra,  was  a  proceeding  in  eq- 
uity whereby  the  plaintiff,  a  preferred 
stockholder,  sought  to  "enjoin  the  al- 
teration of  the  organization  certif- 
icate." It  was  held  that  there  was  a 
contract  between  the  stockholders  un- 
der that  certificate,  and  also  a  contract 
between  the  stockholders  and  the  com- 
pany, and  that  the  rate  of  dividend 
stipulated  in  the  contracts  could  not 
be  altered  without  the  consent  of  the 
stockholder,  unless  the  power  to  do  so 
was  expressly  reserved.  It  was  also 
held  that  general  statutory  power  to 
amend  the  original  certificate  did  not 
permit  the  impairment  of  the  obliga^ 
tion  of  the  contract  by  an  alteration  of 
the  rate  of  dividend. 

In  Willcox  V.  Trenton  Potteries  Go. 
(1902)  64  N.  J.  Eq.  178,  58  Atl.  474, 
a  preferred  stockholder  sued  to  prohib- 
it the  defendant  company  from  effect- 
ing a  plan  "for  funding  arrears  of 
dividends  on  preferred  stock  and  for 
exchange  of  stock  certificates."  It  was 
proposed  to  substitute  noncumulative 
for  the  cumulative  shares  of  preferred 
stock  of  those  who  ratified  the  agree- 
ment, and  to  give  to  all  who  thus  rat- 
ified, a  certificate  for  all  dividends  in 
arrears,  the  certificate  to  bear  interest 
payable  from  the  net  profits  and  prior 
to  any  dividend  on  the  capital  stock. 
It  was  held  that  in  so  far  as  the  non- 
assenting  stockholders  were  not  affect- 
ed by  any  reduction  of  dividend,  their 
contract  was  unchanged,  and  the 
amendment  consequently  lawful.  Con- 
cerning the  new  noncumulative  shares 
of  preferred  stock  to  be  issued  to  all 
who  ratified  the  agreement,  and  not 
to  those  who  refused  to  consent  there- 
to, it  was  held  to  be  the  duty  of  the 


directors,  when  setting  aside  a  sum  to 
pay  the  interest  on  the  funding  cer- 
tificates, to  set  aside  a  similar  per  cent 
for  a  dividend  on  the  preferred  shares 
of  the  nonassenting  stockholders. 

In  the  case  of  Re  Neath  &  B.  R.  Co. 
(Eng.)  supra,  it  appeared  that  in  re- 
organizing finances  of  a  company  it 
was  planned  to  exchange  preference 
shares  for  new  preference  shares,  with 
the  result  that  the  dividend  rate  there- 
on would  be  lowered.  It  was  held  that, 
while  the  plan  as  a  whole  might  be 
beneficial  to  the  shareholders,  it  was 
nevertheless  in  a  sense  prejudicial  to 
their  rights  and  interests,  and  that  it 
would  require  their  assent  before  it 
might  be  adopted. 

Xrv.  Bemediea  of  preferred  atotUuMer. 

a.  At  law, 

A  preferred  stockholder  may  not 
maintain  an  action  at  law  for  a  div- 
idend which  has  not  been  declared. 
American  Steel  Foundries  v.  Lazear 
(1918)  124  C.  C.  A.  231,  204  Fed.  204; 
Williston  v.  Michigan  S.  &  N.  I.  R.  Co. 
(1866)  13  Allen  (Mass.)  400;  Field  v. 
Lamson  &  G.  Mfg.  Co.  (1894)  162  Mass. 
388,  27  L.R.A.  136,  38  N.  E.  1126; 
Knight  v.  Alaho  Mfg.  Go.  (reported 
herewith)  ante,  789;  Eidd  v.  Puritana 
Cereal  Food  Go.  (1909)  146  Mo.  App. 
602,  122  S.  W.  784;  Hogue  v.  American 
Steel  Foundries  (1912)  42  Pa.  Go.  Ct 
215;  West  Chester  &  P.  R.  Co.  v.  Jack- 
son (1875)  77  Pa.  321;  Chaffee  v. 
Rutland  R.  Co.  (1882)  55  VL  110. 

In  Kidd  v.  Puritana  Cereal  Food  Co. 
(1909)  145  Mo.  App.  602,  122  S.  W. 
784,  the  court  stated  the  rule  positively 
as  follows :  "Certainly  a  dividend  can- 
not be  recovered  in  a  legal  action  un< 
til  it  has  been  declared." 

The  stockholder  does  not  occupy  the 
position  of  a  creditor,  and  so  cannot 
maintain  an  action  at  law  for  the  re- 
covery of  dividends.  Williston  v. 
Michigan  S.  &  N.  I.  R.  Co.  (1866)  IS 
Allen  (Mass.)  400. 

However,  where  a  dividend  has  been 
declared,  an  action  in  assumpsit  is 
proper.  West  Chester  &  P.  R.  Co.  T. 
Jackson  (1876)  77  Pa;  821. 

And  the  same  form  of  action  will 
lie  where  scrip  has  been  issued  in  pay- 
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ment  of  the  dividend.  Chaffee  v.  Rut- 
land R.  Co.  (1882)  56  Vt.  110. 

Bates  V.  Androscoggin  &  K.  R.  Co. 
(1860)  49  Me.  491,  seems  to  be  con- 
trary to  the  general  rule,  although  the 
court  in  that  case  insisted  that  the 
action  of  debt  there  maintained  was 
not  for  dividends,  bat  for  pasnnents  of 
money  due  the  stockholders  on  a  con- 
tract. 

In  American  Steel  Foundries  ▼. 
Lazear  (1918)  124  C.  C.  A.  231,  204 
Fed.  204,  preferred  stockholdeird 
brought  an  action  of  assumpsit  for 
accumulated  dividends  of  6  per  cent, 
by  reason  of  the  fact  that  the  com- 
pany, by  its  directors,  set  apart  funds 
•as  profits.  The  certificate  of  stock 
stated  that  holders  thereof  should  re- 
ceive, 'Vhen  and  as  declared  from  the 
surplus  or  net  profits  of  the  company, 
yearly  dividends  at  the  rate  of  6  per 
cent  per  annum,  and  no  more,  cumula- 
tive and  payable  before  any  dividend 
on  the  common  stock."  It  was  held 
that,  since  a  dividend  had  not  been  de- 
clared, the  only  reliel!  was  in  equity, 
to  compel  the  directors  to  perform 
their  corporate  duty. 

In  Hogue  v.  American  Steel  Foun- 
dries (191Z)  42  Fb.  Co.  Ct  215,  where- 
in the  facts  were  the  same  as  those  in 
American  Steel  Foundries  v.  Lazear 
(Fed.)  supra,  it  was  similarly  held 
that  on  no  theory  would  an  action  of 
assumpsit  lie  against  a  corporation  for 
dividends  which  were  averred  to  have 
been  declared.  The  court  said:  "If 
the  plaintiffs  have  been  injured  by  the 
reorganization  of  the  defendant  com- 
pany, or  if  the  company  has  misappro- 
priated its  earnings  by  the  payment  of 
dividends  to  a  class  of  stock  which 
should  have  been  devoted  to  the  stock 
upon  which  suit  is  brought  in  this  case, 
their  remedy  is  evidently  by  suit  in 
equity  in  the  courts  of  New  Jersey, 
which  have  full  authority  t*  investi- 
gate and  adjudicate  upon  the  several 
matters  embraced  in  this  proceeding." 

WilUston  V.  Michigan  S.  &  N.  I.  R. 
Co.  (Hsas.)  supra,  was  an  action  on  a 
contract  against  a  foreign  corporation 
to  recover  dividends  alleged  to  be  dae 
on  guaranteed  stock.  The  plaintiff 
was  the  owner  of  stock  which  stipulat- 
ed that  the  holder  was  entitled  to 
6  A.LR.— 53. 


dividends  of  10  per  cent  per  annum 
out  of  the  net  earnings,  and  was  also 
entitled  to  share  pro  rata  with  the 
other  stock  of  the  company  in  any  ex- 
cess of  earnings  over  10  per  cent  per 
annum,  and  the  payment  of  said  div- 
idends was  guaranteed.  It  was  held 
that  the  plaintiff  was  not,  by  virtue  of 
his'  stock  certificate,  such  a  creditor  as 
might  maintain  an  action  at  law  to 
recover  dividends.  He  had  a  voice  in 
the  management  of  the  company,  but 
'  no  right  to  sue  On  a  contract  for  the 
payment  of  dividends.  Nor,  it  was 
held,  was  there  any  remedy  in  equity 
in  this  case,  since  the  court  had  no 
equitable  jurisdiction  over  the  defend- 
ant, the  service  in  the  present  case 
having  been  made  by  attaching  funds 
in  the  hands  of  defendant  debtor. 

In  P4eld  V.  Lamson  &  G.  Mfg.  Co. 
(1894)  162  Mass.  388,  27  L.R.A.  186, 
88  N.  E.  1126,  wherein  a  preferred 
stockholder  brought  an  action  on  the 
contract  to  recover  dividends  Alleged 
to  be  due,  it  was  held  that,  "no  div- 
idend having  been  declared,  the  action, 
which  was  a  suit  at  law,  could  not  be 
maintained." 

Knight  v.  Alamo  Mfg.  Co.  (reported 
herewith)  ante,  789,  was  an  action  by 
a  holder  of  7  per  cent  cumulative  pre- 
ferred stock  in  the  defendant  corpora- 
tion to  recover  dividends  alleged  by 
him  to  be  due  thereon.  It  was  said: 
"It  directors  wrongfully  refuse  to  de- 
clare a  dividend  when  one  ought  to  be 
declared,  the  stockholder  may  have  his 
remedy  in  equity;  but  he  cannot  main- 
tain an  action  at  law  until  it  has  been 
declared."  It  was  said  further  that 
this  rule  was  not  affected  by  the  fact 
that  several  dividends  had  been  paid 
by  the  secretary  of  the  company  with- 
out any  formal  authorization  by  the 
directors  to  do  so. 

In  Kidd  v.  Puritana  Cereal  Food  Co. 
(1909)  145  Mo.  App.  602,  122  S.  W. 
784,  an  action  at  law  brought  by  a 
preferred  stockholder  to  recover  three 
dividends  alleged  by  him  to  be  due  on 
his  stock,  the  court  said:  "Where  it  is 
clear  a  dividend  ought  to  have  been 
declared  on  preferred  shares,  a  court 
of  equity  in  a  proper  suit  may  compel 
this  to  be  done  or  treat  it  as  having 
been  done.    Boardman  v.  Lake  Shore  & 
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M.  S.  R.  Go.  (1881)  84  N.  Y.  180.  But 
the  present  action  is  one  at  law,  and 
certainly  a  dividend  cannot  be  recov- 
ered in  a  legal  action  until  it  has  been 
declared." 

Bates  V.  Androscoggin  &  K.  R.  Co. 
(1860)  49  Me.  491,  was  an  action  of 
debt  to  recover  ten  dividends  on  pre- 
ferred stock,  which  entitled  the  holder, 
"from  the  net  earnings  of  the  road,  to 
the  payment  of  $6  per  share,  semi- 
annually, until  the- net  earnings  of  the 
road  shall  be  sufficient  to  pay  an  in- ' 
terest  of  6  per  cent  per  annum  on  all 
the  stock  issued,  and  all  the  bonds  is- 
sued for  the  first  and  second  loans." 
The  court  said:  "The  action,  as  we 
have  already  seen,  is  not  upon  the 
stock  per  se,  nor  technically  for  div- 
idends declared  upon  the  stock  of  the 
company,  but  upon  a  contract  by  which 
the  defendants  obligated  themselves  to 
pay  certain  specified  sums,  at  certain 
times,  in  consideration  that  the  plain- 
tiff had  taken  stock  of  the  company." 

^.  In  equitif. 

The  remedy  of  a  preferred  stock- 
holder to  recover  or  to  protect  a  div- 
idend is  in  equity.  Sfeab  v.  Rock- 
LAND-RocKPORT  LiME  Co.  (reported 
herewith)  ante,  793;  Howell  v.  Chi- 
cago &  N.  W.  R.  Co.  (1868)  51  Barb. 
(N.  Y.)  378;  Thompson  v.  Erie  R.  Co. 
(1871)  45  N.  Y.  468;  Thompson  v.  Erie 
R.  Co.  (1871)  42  How.  Pr.  (N.  Y.)  68, 
11  Abb.  Pr.  N.  S.  188;  Prouty  v.  Mich- 
igan  S.  &  N.  I.  R.  Co.  (1874)  4  Thomp. 
&  C.  280,  1  Hun  (N.  Y.)  655;  Chase  v. 
Vanderbilt  (1875)  62  N.  Y.  807; 
Boardman  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1881)  84  N.  Y.  157;  Marshall  v. 
American  Caramel  Co.  (1890)  9  Pa. 
Dist.  R.  152;  Boston  &  P.  R.  Corp.  v. 
New  York  &  N.  E.  R.  Co.  (1881)  13 
R.  I.  260;  Emerson  v.  New  York  &  N. 
E.  R.  Ck>.  (1884)  14  R.  L  666;  Gordon 
V.  Richmond,  F.  &  P.  R.  Co.  (1886)  81 
Va.  621;  Sturge  v.  Eastern  Union  R. 
Co.  (1866)  7  De  G.  M.  &  G.  168,  44  Eng. 
Reprint,  62,  31  Eng.  L.  &  Eq.  Rep.  406, 
1  Jur.  N.  S.  713. 

In  Boardman  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1881)  84  N.  Y.  167,  it  was  held 
that  a  decree  for  specific  performance 
was  proper,  where  it  was  sought  not 
only  to  recover  dividends  due  on  pre- 
ferred stock,  but  also  to  restrain  the 


payment  of  any  dividends  on  the  com- 
mon stock  before  those  due  on  said 
preferred  stock  were  paid. 

And  in  Marshall  v.  American  Car- 
amel Co.  (1890)  9  Pa.  Dist.  R.  162,  the 
court  said :  "The  preferred  stockhold- 
ers may,  by  a  bill  in  equity,  restrain 
the  corporation  from  any  illegal  acts 
that  might  injuriously  affect  the  secur- 
ity of  their  investment,  or  result  in  a 
default  in  the  payment  of  the  div- 
idends payable  to  them  by  the  terms 
of  the  contract." 

Where  no  right  of  the  preferred 
stockholder  is  impaired,  there  is,  of 
course,  no  remedy  to  be  had.  Thomp- 
son V.  Erie  R.  Co.  (1871)  42  How.  Pr. 
(N.  Y.)  68,  11  Abb.  Pr.  N.  S.  188. 

In  Boardman  v.  Lake  Shore  &  M.  S. 
B.  Go.  (N.  Y.)  supra,  it  was  held  that 
the  delay  of  the  plaintiff  to  bring  suit 
had  no  such  bearing  on  the  conduct 
of  the  defendant  as  to  cause  an  estop- 
pel ;  but  in  Boston  &  P.  R.  Corp.  v.  New 
York  &  N.  E.  R.  Co.  (1881)  13  R.  L  260, 
and  Emerson  v.  New  York  &  N.  E.  R. 
Co.  (1884)  14  R.  I.  655,  where  inter- 
vening equities  had  arisen,  the  plain- 
tiff was  held  to  be  barred  by  laches. 

In  Williston  v.  Michigan  S.  &  N.  I. 
R.  Go.  (1866)  18  Allen  (Mass.)  400. 
it  was  held  that  a  Massachusetts  court 
had  no  equitable  jurisdiction  over  a 
foreign  corporation  so  as  to  enforce 
the  payment  of  dividends  on  the  pre- 
ferred stock  thereof.  A  New  York 
case;  Howell  v.  Chicago  &  N,  W.  R.  Co. 
(1868)  51  Barb.  (N.  Y.)  378,  main- 
tained the  same  principle,  but  a  later 
case,  Prouty  v.  Michigan  S.  &  N.  I.  R. 
Co.  (1874)  1  Hun  (N.  Y.)  655.  4 
Thomp.  &  C.  230,  held,  to  the  contrary, 
that  by  virtue  of  statute  a  suit  might 
be  brought  against  any  foreign  cor- 
poration for  any  cause  of  action. 

Thompson  v.  Erie  R.  Go.  (N,  Y.) 
supra,  was  an  action  by  preferred 
stockholders  to  restrain  the  railway 
company  from  issuing  bonds  secured 
by  mortgage.  It  was  held  that  the 
company  could  not  be  restrained  from 
issuing  the  bond  and  mortgage  on  the 
ground  that  the  dividends  on  the  pre- 
ferred stock  might  be  impaired  there- 
by, that  no  injury  to  the  preferred 
stockholders  was  apparent,  and  that,  if 
their  right  was  to  be  paid  their  div- 
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idend  prior  to  any  subaequent  moit* 
gage,  the  managers  of  the  company 
were  boaod  if>  see  that  such  right  was 
protected. 

In  Marshall  t.  American  Caramel 
Co.  (1890)  9  Pa.  Dist  R.  152,  it  was 
held  that  the  owners  of  preferred  stodc 
in  a  company,  the  by-laws  of  which 
guaranteed  8  per  cent  dividends  out  of 
the  net  earnings  on  the  stock,  who  had 
no  right  to  vote  unless  there  should 
be  def  avlt  in  the  payment  of  dividends, 
in  which  case  the  holders  thereof  were 
to  exercise  the  rights  of  the  holders  of 
common  s^ek,  might,  by  a  bill  in 
equity,  restrain  the  corporation  from 
any  illegal  acts  that  might  injuriously 
affect  the  security  of  their  investment, 
or  result  in  a  default  in  the  payment  of 
the  dividends  payable  to  than  by  the 
terms  of  tiie  contract. 

In  Sturge  v.  Eastern  Union  R.  Co. 
(1866)  7  De  6.  M.  &  G.  158,  44  Eng. 
Reprint,  62, 81  Eng.  L.  &  Eq.  Rep.  406, 


1  Jur.  N.  S.  718,  a  holder  of  the  guar- 
anteed preferential  shares  was  held  to 
be  entitled  to  have  a  decree  directing 
the  payment  of  arrears  of  dividends 
on  his  shares  before  any  dividends 
should  be  paid  on  the  ordinary  shares. 
In  Gordon  v.  Richmond,  F.  &  P.  R. 
Co.  (1886)  81  Va.  621,  the  court  said: 
"The  company  was  sued,  as  the  com- 
mon debtor  of  all  the  class  of  guaran- 
teed stockholders,  for  the  payment  of 
a  dividend  in  scrip  and  money,  in 
which  they  had  not  been  allowed  to 
participate,  and  the  common  stockhold- 
ers had;  and  this  court  held  this  in- 
justice and  inequality  should  be 
redressed  in  favor  or  relief  of  the 
whole  class  of  guaranteed  stockhold- 
ers, and  its  order  was  mandatory  up- 
on the  circuit  court  to  allow  the 
opportunity  for  all  the  guaranteed 
stockholders  to  come  before  it,  in  these 
causes,  by  proper  proceedings." 

R.  S. 


SPOKANE  MERCHANTS  ASSOCIATION,  Appt., 

V. 

R.  M.  ACORD,  Respt 

WMMngtOH  Supreme  Court  (Dept.  JVo.  1)  —  jMUtary  80,  10i9. 
(99  Wash.  674,  170  Pac.  829.) 

Writ  —  sommoM  —  omission  in  —  effect 

1.  The  omission  from  the  statutory  form  of  sommons  which  the  statate 
requires  to  be  substantially  complied  with,  of  the  words  "exclusive  of  the 
day  of  service,"  when  designating  the  time  for  answer,  does  not  render 
the  summons  void  where  the  statute  itself  expressly  exehides  the  first 
day  in  the  computation  of  time. 

[See  note  on  this  question  beginning  on  page  841.] 

Judgment  —  default  —  vacation. 

2.  A  default  judgment  upon  a  valid  ure  to  appear  and  prima  facie  evidence 
summons  can  be  vacated  only  upon  the  of  a  valid  defense  upon  the  merits. 
showing  of  some  valid  excuse  for  fail-  [See  16  R.  C.  L.  707  et  seq.,  718.] 


Appjial  by  plaintiff  from  an  order  of  the  Superior  Court  for  Okanogan 
County  (Neal,  J.)  Quashing  the  summons  and  vacating  the  judgment  in 
an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  prcnnissbry 
note.    Reversed. ' 

llie  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Peter  McPherson,  for  appellant:         Wagnitz  v.  Ritter,  31  Wash.  348,  71 

The  sunnnons  was  in  substantial  Pac.  1086;  Stubbs  v.  Continental  Tim- 
eompliance  witii  l^e  statate.  ber  Co.  49  Wash.  431,  95  Pac.  1011; 
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Old  Republic  Min.  Co.  v.  Feriy  Coun- 
ty, 69  Wash.  600,  125  Pac.  1018. 

No  consideration  will  be  given  to  a 
fraction  of  a  day. 

Goetzinger  v.  Rosenfeld,  16  Wash. 
392.  38  L.R.A.  257,  47  Pac.  882;  Per- 
kins V.  Jennings,  27  Wash.  146,  67  Pac. 
590;  Kelly  v.  Independent  Pub.  Co.  45 
Mont,  127,  38  L.R.A.(N.S.)  1160,  122 
Pac.  735,  Ann.  Cas.  1913D,  1068;  Allen 
V.  Morris,  87  Wash.  272,  151  Pac.  827; 
Ball  V.  Mander,  19  How.  Pr.  468;  Mor- 
sran  V.  Woods,  33  Ind.  26;  Merrill  v. 
Barnard,  61  N.  a  (Phill.  L.)  570; 
Yonge  V.  Broxson,  23  Ala.  689 ;  Butch- 
er V.  Brand,  6  Iowa,  236;  Worster  v. 
Oliver,  4  Iowa,  347;  Young  v.  Krueger, 
92  Wis.  361,  66  N.  W.  855;  People  ex 
rel.  Chaddock  v.  Barry,  93  Mich.  542, 
18  L.R.A.  337,  53  N.  W.  785. 

Mr.  J.  Henry  SMith,  for  respondent: 

The  time  to  appear  is  a  matter  of 
vital  substance. 

20  Enc.  PI.  4c  Pr.  1161;  52  Cyc.  521; 
Stubbs  V.  Continental  Timber  Co.  49 
Wash.  433,  95  Pac.  1011;  Old  Republic 
Min.  Co.  V.  Ferry  County,  69  Wash. 
603,  125  Pac.  1018. 

Ellis,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  sole  question  presented  by 
this  appeal  is  whether  or  not  the 
omission  of  the  words,  "exclusive  of 
the  day  of  service,"  from  the  statu- 
tory form  of  summons  prescribed 
in  Rem.  Code,  §  223,  renders  such 
summons  void.  The  action  was 
upon  a  promissory  note,  payable  on 
demand.  Plaintiff  commenced  his 
action  by  service  of  summons  and  a 
copy  of  the  complaint  on  July  24, 
1916,  upon  the  defendant  personally 
in  Okanogan  county.  Forty-three 
days  after  that  service  having 
elapsed,  and  defendant  not  having 
appeared  nor  given  any  notice  of 
intention  to  appear,  plaintiff  moved 
the' court  for  an  order  of  default. 
The  motion  was  granted,  and  the 
order  entered  September  6,  1916. 
Thereafter,  on  the  same  day,  and 
upon  sufficient  findings  and  conclu- 
sions of  law^  judgment  was  entered 
against  the  defendant.  On  Novem- 
ber 21, 1916,  defendant  filed  his  mo- 
tion to  quash  the  summons  and  va- 
cate the  judgment  On  February 
3,  1917.  the  court  >rranted  the  mo- 
tion and  made  an  order  quashing  the 


summons  and  vacating  the  judg- 
ment.   Plaintiff  appeals. 

The  sections  of  the  statute  gov- 
erning the  issuance,  contents,  and 
form  of  the  summons  are  §§  2,  3, 
and  4  of  chap.  127,  Laws  1893,  p. 
407,  prescribing  the  manner  of  com- 
menicing  civil  actions  in  the  superior 
courts.  These  sections  are  embodied 
without  change  in  Rem.  Code,  §§ 
221,  222,  and  223.  Omitting  v«nue, 
title,  and  signature,  the  form  pre- 
scribed by  §  223  is  as  follows:  "The 
state  of  Washington,  ■",  to liie 

said  ,  defendant:.  Yon  are 

hereby  summoned  to  appear  within 
twenty  days  after  service  of  this 
summons,  exclusive  of  the  day  of 
service,  and  defend  the  above  en- 
titied  action  in  the  court  aforesaid; 
and  in  case  of  your  failure  so  to  do, 
judgment  will  be  rendered  against 
you,  according  to  the  demand  of  Ute 
complaint,  which  will  be  filed  with 
the  clerk  of  said  court,  or  a  copy  of 
which  is  herewith  served  upon  you." 

It  will  be  noted,  without  the  neces- 
sity of  particularizing,  that  this 
form,  prescribed  as  "substantially" 
to  be  followed,  does  not  emboMdy 
everything  found  in  the  two  prior 
sections  relating  to  the  issuance  and 
contents  of  the  sununons.  Wagnitz 
V.  Ritter,  31  Wash.  343,  71  Pac. 
1085.  It  only  undertakes  to  perform 
the  dominant  purpose  of  any  sum- 
mons, namely,  to  give  notice  with 
certainty  of  the  definite  time  pre- 
scribed by  law,  within  which,  after 
service,  the  defendant  must  appear 
and  defend,  and  to  advise  him  of 
the  consequences  of  his  failure  to  do 
so.  Any  summons,  therefore,  which 
definitely  and  certainly  gives  notice 
of  these  things,  must  be  held  a  sub- 
stantial, hence  a  sufficient,  compli- 
ance with  that  form.  Such  ia  the 
purport  of  the  decisiona  of  this  court 
touching  the  prescribed  form  of 
service  by  publication  contained  in 
Rem.  Code,  §  238.  Old  Republic 
Min.  Co.  v.  Ferry  County,  69  Wash. 
600,  126  Pac.  1018;  Stubbs  ▼.  Con- 
tinental Timber  Co.  49  Wash.  431, 
95  Pac  1011.  As  said  by  this  court 
in  Wagnitz  v.  Ritter,  supra,  **the 
summons  is  in  no  sense  a  process  of 


Digitized  by 


Google 


SPOKANE  MERCHANTS  ASSO.  v.  ACORD. 

(•>  Watli.  STi,  no  Poo.  it9.) 


887 


the  court;  it  is  a  notice  merely." 
See  also  Porter  v.  Vandercook,  11 
Wis.  70.  It  ought  to  be  held  suffi- 
cient, therefore,  when  it  performs 
the  office  of  notice  of  the  tilings  re- 
quired in  the  statute  so  certainly  as 
not  to  deceive  or  mislead.  Worster 
V.  Oliver,  4  Iowa,  345.  It  is  self- 
demonstrative  that,  if  the  words 
used  in  the  summons  before  us  mean 
precisely  the  same  thing  as  the 
words  used  in  the  statutory  form, 
it  is  a  substantial  compliance  with 
that  form.  Things  equal  to  the  same 
thing  are  equal  to  each  other.  Sec- 
tion 26  of  the  same  Act  of  189S 
(Laws  1893,  p.  416),  embodied  in 
Rem.  Code  as  §  252,  is  as  follows: 
"The  time  within  which  an  act  is 
to  be  done  shall  be  computed  by  ex- 
cluding the  first  day  and  including 
the  last  If  the  last  day  falls  on  a 
Sunday  it  shall  be  excluded." 

It  is  plain,  therefore,  that,  by  the 
very  terms  of  this,  another  section 
of  the  same  statute,  the  words 
"within  twenty  days  after  service," 
even  without  the  words,  "exclusive 
of  the  day  of  service,"  mean  pre- 
cisely what  they  mean  when  ex- 
pressly so  qualified.  We  are  thus 
forced  to  the  conclusion  that  the 
sunmions  before  us  substantially 
writ-.»u..»—  complies  with  the 
ominioB  In-  Statutory  form,  un- 
•■••*•  less  we  hold  that  the 

statutory  form  is  mandatory,  re- 
gardless of  the  fact  that  the  stat- 
ute itself  makes  a  substantial  com- 
pliance sufficient. 

If  the  language  of  the  statutory 
form  were  so  exact  and  certain  as 
to  meet  every  contingency  without 
reference  to  the  rule  for  computa- 
tion of  time  laid  down  in  §  252, 
there  would  be  more  force  in  the 
argument  that  the  legislature  had 
intended  the  inclusion  of  the  words, 
"exclusive  of  the  day  of  service,"  as 
mandatory  and  essential  to  the  va- 
lidity of  the  summons.  But  the 
statutory  form  is  not  so  certain  as 
to  meet  every  contingency.  It 
makes  no  provision  for  the  con- 
tingency that  the  last  day  of  the 
twenly  may  fall  on  a  Sunday.  So 
that,  in  any  event,  when  that  con- 


tingency arises,  as  it  very  often 
may,  resort  must  be  had  to  the  lat^ 
section  (§  252)  governing  computa- 
tion of  time.  Since  resort  must  be 
had  to  that  section  for  the  meaning 
of  the  words,  "within  twenty  days 
after  service,"  in  the  one  contin- 
gency, why,  then,  may  we  not  re- 
sort to  it  in  the  other  contingency 
which  that  section,  just  as  fully 
meets?  To  put  the  matter  another 
way :  If  the  words  Uited  in  the  sum- 
mons, "within  twenty  days  after 
service,"  are  so  certain  and  definite, 
merely  by  a  reference  to  §  252,  that, 
without  more,  they  meet  the  contin- 
gesaey  that  the  last  day  of  the  twen- 
ty may  fall  on  a  Sunday,  then  why 
in  reason  are  they  not  sufficient,  by 
ref ermce  to  the  same  law,  to  meet 
the  case  when  the  last  day  of  the- 
twenty  falls  on  any  other  day  of  the 
week,  since  §  262  gives  just  as  defi- 
nite and  certain  a  meaning  to  the 
term,  "within  twenly  day«  after 
service,"  in  the  one  case  as  in  the 
other?  The  failure  of  the  legisla- 
tnre  to  provide  for  both  contingen- 
cies in  the  statutory  form  of  sum- 
mons strongly  argues  that  the  inclu- 
sion of  ihe  words,  "exclusive  of  the 
day  of  service,"  was  not  reg^Etrded 
as  vital,  in  view  of  the  fact  that 
tile  statute  governing  computation 
of  time  in  all  eases  had  long  existed 
prior  to  the  passage  of  the  Act  of 
1893,  and  was  re-enacted  therein. 
Code  of  1881,  §  743;  2  Hill's  Code, 
§  794;  Rem.  Code,  §  150.  Indeed, 
if  the  words  of  the  form,  "exclusive 
of  the  day  of  service,"  were  held 
mandatory  and  controlling  in  all 
cases,  they  would  preclude  a  resort 
to  the  provisions  of  §  262  in  any 
case,  and  would  prevent  the  appli- 
cation of  that  section  as  defining  the 
twenty  days,  even  when  the  last  day 
of  the  twenty  fell  on  a  Sunday. 

It  may  be  stated  as  a  general  rule 
that  a  defect  such  as  that  here  pre- 
sented, even  in  writs  or  other  tech- 
nical process  of  the  court,  would 
not  render  such  process  void. 
Yonge  V.  Broxson,  23  Ala.  684 ;  Mer- 
rill V.  Barnard,  61  N.  C.  (Phill.  L.) 
569 ;  Butcher  v.  Brand,  6  Iowa,  235 ; 
Morgan  v.  Woods,  33  Ind.  23.     In 
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each  of  the  following  cases  a  sum- 
mons  much  more  defective  than  that 
here  involved  was  sustained.  Guion 
V.  Melvin,  69  N.  C.  242;  Porter  v- 
Vandercook,  supra.  In  Guion  v. 
Melvin,  the  court  said :  "We  do  not 
say  that  this  deviation  from  the 
statute  form  is  such  an  irregularity 
as  will  make  the  summons  void,  al- 
though it  is  always  best  and  safest 
to  follow  the  form  prescribed  by  the 
Code.  But  clearly  the  defendant 
cannot  be  abridged  of  any  right  by 
such  an  irregularity;  he  is  not 
obliged  to  appear  until  the  twenti- 
eth day  after  service,  exclusive  of 
the  day  of  service,  and  any  proceed- 
ing had  before  that  day  Is  null  and 
void.  We  think  the  probate  judge 
was  not  bound  to  dismiss  tine  pro- 
ceeding for  the  irregularity,  but 
that  he  should  have  allowed  the  de- 
fendant the  time  allowed  by  the 
Code  for  an  ai^earance." 

We  hold  that  the  summons  in  the 
case  before  us  presents  a  substan- 
tial compliance  with  the  statute,  and 
that  its  filing  in  court  with  proof 
of  service  gave  the  court  jurisdic- 
tion to  render  the  personal  judg- 
ment at  any  time  after  twenty  days 
from  the  date  of  the  service,  com- 
puted as  prescribed  in  §  252.  The 
summons  was  not  void,  hence  the 
judgment  was  not  void.  The  judg- 
ment was  not  prematurely  entered. 


Respondent  offers  no  excuse  for  not 
appearing  and  initiating  his  de- 
fense, if  defense  he  had,  within  the 
twen^  days,  however  computed. 
The  judgment  not  being  void,  re- 
spondent could  rightfully  procure  its 
vacation  only  by  showing  some  ex- 
cuse valid  in  law  for  his  failure  to 
appear,  and,  at  the  j„a,«e,t_ 
same  time,  alleging  «er«idt— 
and  proving,  prima  '"*'■*  **' 
facie,  that  he  had  a  valid  defense 
upon  the  merits.  Paltro  v.  Gavenas, 
97  Wash.  327,  166  Pac.  1156;  Che- 
halis  Coal  Co.  v.  Laisure,  97  Wash. 
422,  166  Pac.  1158;  BaU  v.  Man- 
der,  19  How.  Pr.  468 ;  Black,  Judgm. 
2d  ed.  §  346a. 

The  order  appealed  from  is  re- 
versed, with  direction  to  the  trial 
court  to  reinstate  the  judgment  as 
originally  entered. 

Main,  Parker,  Fnllerton,  and  Web- 
ster, JJ.,  concur. 


NOTE. 


Effect  of  defects  or  informalities  as 
to  appearance  or  return  day  in  sutn- 
mons  or  notice  of  commencement  of  an 
action  is  treated  in  the  annotation  fol- 
lowing Flaneby  v.  KusHA,  post,  841. 
See  specifically  as  to  omissions,  sab- 
division  I.  i,  of  that  annotation. 


T.  B.  FLANERY,  Respt.,. 

V. 

ROSA  KUSHA,  Appt. 

Mintteaota  Supreme  Court  — Jr%tiy  IS,  1910. 
(—  Minn.  — ,  173  N.  W.  652.) 

Writ  —  defect  —  service  —  effect. 

1.  In  an  action  commenced  in  the  district  court,  the  summons  and  com- 
plaint were  served  on  defendant  personally.  The  summons  required  her 
to  serve  her  answer  to  the  complaint  "within  twenty  or  .  .  .  after 
service  of  this  summons  upon  you."  She  failed  to  answer  and  a  default 
judgment  was  entered  against  her.  Held  that,  notwithstanding  the  defect 
in  the  summons,  the  court  acquired  jurisdiction  to  enter  the  judgmeat. 

[See  note  on  this  question  beginning  on  page  841.] 

Headnotes  by  L^s,  C. 
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—  character  of  suumons. 

2.  A  summons  is  not  process,  but 
merely  a  notice  to  defendant  that  an 
action  asrainst  him*  has  been  com- 
menced and  that  judgment  will  be 
taken  against  him  if  he  fails  to  an- 
swer.   It  is  sufiBcient  if  it  dearly  in- 


FLANERY  v.  KUSHA. 

( —  Jfinn.  — ,  m  S.   W.  est.) 

forms  him  that  it  is  intended  for  him 
and  requires  him  to  answer  the  com- 
I^aint.  The  statute  prescribing  its 
requisites  is  to  be  liberally  construed, 
there  being  no  general  rule  as  to  what 
defects  are  jurisdictional. 
[See  21  R.  C.  L.  1263, 1267.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Hennepin 
County  (Rockwood,  J.)  denying  an  application  for  vacation  of  a  default 
judgment  entered  against  defendant  in  an  action  brought  to  recover  a  bal- 
ance due  on  a  sum  of  money  loaned  to  her.    Affirmed. 

The  facts  are  stated  in  tite  Commissioner's  opinion. 

Mr.  C.  C.  Joslyn  for  appellant.  made  on  the  ground  that  the  court 

Mr.  John  A.  Larinore,  for  respond-     had  not  acquired  jurisdiction  over 


«nt: 

The  amount  mentioned  by  defend- 
ant, for  which  the  property  sold  on 
the  execution  sale,  is  not  in  any  way 
material. 

Coolbaugh  v.  Roemer,  82  Minn.  445, 
21  N.  W.  472. 

A  summons  is  not  a  process,  but 
merely  a  notice  to  defendant  that  an 
action  has  been  commenced. 

Hanna  t.  Russell,  12  Minn.  80,  Gil. 
4S;  Lowry  V.  Harris,  12  Minn.  255,  Gil. 
166;  First  Nat.  Bank  v.  Estenson,  68 
Minn.  28,  70  N.  W.  775;  Lockway  v. 
Modern  Woodmen,  116  Minn.  115,  183 
N.  W.  398,  Ann.  Cas,  1913A,  555;  Mor- 
rison County  Lumber  Co.  v.  Duclos,  181 
Minn.  173,  154  N.  W.  952;  Piano  Mfg. 
Co.  V.  Kaufert,  86  Minn.  IS,  89  N.  W. 
1124. 

The  notice  complied  sufficiently  with 
the  statute  to  give  the  court  jurisdic- 
tion. 

Lockway  v.  Modern  Woodmen,  116 
Minn.  116,  188  N.  W.  898,  Ann.  Cas. 
1913A.  555;  Porter  v.  Vendercook, 
11  Wis.  70;  Mezchen  v.  More,  54 
Wis.  216,  11  N.  W.  534;  Lenham 
Mercantile  Co.  v.  Herke,  55  Misc. 
310,  105  N,  Y.  Supp.  472;  Griffin  v, 
Jackson.  36  N.  Y.  S.  R.  110,  13  N.  Y. 
Supp.  321 ;  Ambler  v.  Leach,  15  W.  Va. 
677 ;  Gould  v.  Castel,  47  Mich.  604,  11 
N.  W.  403;  Woods  v.  Brzezinaki,  67 
Conn.  471,  18  Atl.  252;  Ley  v.  Pilger, 
59  Neb.  561,  81  N.  W.  507;  Barker  v. 
Central  West  Ins.  Co.  75  Neb.  43,  105 
N,  W.  985;  Gould  v.  Johnston,  24  Minn. 
188;  Millette  v.  Mehmke,  26  Minn.  306, 
3  N.  W.  700. 

Lees,  C,  filed  the  following  opin- 
ion: 

Appeal  from  an  order  denying  de-- 
fendant's  application  for  the  vaca- 
tion of  a  default  judgment  entered 
against  her.     The  application  was 


defendant 

On  December  29,  1916,  a  sum- 
mons was  issued  in  the  usual  form, 
except  in  one  particular.  It  noti- 
fied defendant  that  she  must  serve 
a  copy  of  her  answer  to  the  com- 
plaint which  was  attached  to  the 
summons  within  "twenty  or  .  .  . 
after  service  of  this  summons  upon 
you."  The  name  and  address  of 
plaintiff's  attorney  upon  whom  the 
answer  was  to  be  served  were  given, 
and  defendant  was  notified  that  if 
she  failed  "to  answer  tiie  said  com- 
plaint within  the  time  aforesaid  the 
plaintiff  in  this  action  will  take 
judgment  against  you  for  the  sum 
of  $106,"  with  interest  and  costs. 
Personal  service  of  the  summons 
and  complaint  was  made  on  March 
16, 1916,  as  defendant  was  about  to 
leave  this  state  to  go  to  Chicago, 
where  she  has  since  resided.  She 
.  made  no  answer,  and  proof  of  serv- 
ice of  the  summons  and  complaint 
being  filed,  together  with  proof  of 
her  default,  judgment  was  entered 
against  her  on  May  8,  1916.  An 
execution  was  issued  on  September 
6, 1916,  and  a  levy  on  land  in  which 
she  had  an  Interest  was  made,  fol- 
lowed on  November  13,  1916,  by  an 
execution  sale  thereof  to  plaintiff. 
On  September  22,  1917,  plaintiff 
assigned  the  sheriff's  certificate  of 
sale  to  third  parties,  who  now  claim 
title  to  the  land,  there  having  been 
no  redemption  from  the  sale. 

Section  7729,  Gen.  Stat.  1913, 
prescribes  the  requisites  of  a  sum- 
mons. In  part,  the  section  reads  as 
follows :  "The  summons  shall    .    .    . 
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require  him  [defendant]  to  serve  his 
answer  to  the  complaint  .  .  . 
within  twenty  days  after  the  service 
on  him  of  such  summons,  exclusive 
of  the  day  of  service." 

The  defect  in  this  summons  con- 
sists in  the  omission  of  the  word 
"days"  after  the  word  "twenty." 

The  sole  question  before  us  is 
whether  the  court  failed  to  acquire 
jurisdiction  because 
S^^^T^fl-"-*::;  of  this  defect.  We 
answer  the  question 
in  the  negative,  and  will  briefly  state 
our  reasons  for  so  answering  it. 

A  summons  is  not  process,  but 
merely  a  notice  to  defendant  that 
an  action  against  him  has  been  com- 
menced and  that 
»mm»lf' "'  judgment  will  be 
taken  against  him 
if  he  fails  to  answer.  Hanna  v. 
Russell,  12  Minn.  80,  Gil.  48;  First 
Nat.  Bank  v.  Estenson,  68  Minn.  28, 
70  N.  W.  775;  Morrison  County 
Lumber  Co.  v.  Duclos,  131  Minn. 
173,  154  N.  W.  952.  The  statute 
does  not  prescribe  the  form  of  a 
summons.  It  is  sufficient  in  this  re- 
gard if  it  clearly  informs  the  de- 
fendant that  it  is  intended  for  him 
and  requires  him  to  answer  the  com- 
plaint. Piano  Mfg.  Co.  v.  Kaufert, 
86  Minn.  13,  89  N.  W.  1124.  The 
statute  prescribing  its  requisites  is 
to  be  liberally  construed,  there  be- 
ing no  general  rule  as  to  what  de- 
fects are  jurisdictional.  Lockway 
v.  Modem  Woodmen,  116  Minn.  115, 
133  N.  W.  398,  Ann.  Cas.  1913A, 
555.  The  effect  of  an  omission  in  a 
summons  such  as  we  have  here  has 
not  heretofore  been  considered  by 
this  court.  Lockway  v.  Modern 
Woodmen,  supra,  comes  nearest  to 
being  in  point.  The  summons  in 
that  case  required  defendant  to 
answer  within  twenty  days  instead 
of  thirty,  to  which  it  was  entitled  by 
the  statute  applicable  to  the  class 
to  which  defendant  belonged.  The 
statute  further  provided  that  the 
service  of  the  summons  requiring  an 
answer  to  be  filed  within  less  than 
thirty  days  after  such  service  should 
not  be  valid  or  binding.  Neverthe- 
less it  was  held  that  the  summons 


might  be  amended  to  conform  to  the 
statute,  and  that  defendant's  motion 
to  vacate  the  service  was  properly 
denied.  It  was  said  in  passing  that, 
if  the  summons  had  required  de- 
fendant to  answer  witUn  a  less 
number  of  days  than  twenty,  the 
mistake  would  be  a  mere  irregular- 
ity and  subject  to  amendment.  It  is 
but  a  short  step  from  this  holding 
to  the  one  in  the  case  at  bar.  If  a 
summons  requiring  defendant  to 
answer  in  less  than  twenty  days 
after  its  service  gives  the  court  ju- 
risdiction over  him,  one  which  re- 
quired him  to  answer  without  stat- 
ing when  must  likewise  give  juris- 
diction. 

Read  in  connection  with  the  com- 
plaint served  with  it,  the  summons 
in  this  case  notified  defendant  that 
she  had  been  sued  by  plaintiff  in 
the  district  court  of  Hennepin  coun- 
ty; that  if  she  did  not  answer  the 
complaint  by  serving  a  copy  of  her 
answer  on  plaintiff's  attorney  at  his 
office  in  Minneapolis,  judgment 
would  be  taken  against  her  for  $106, 
with  interest  and  costs ;  and  that  her 
answer  mast  be  served  "witWn 
twenty  or  .  .  .  after  service  of 
this  summons."  Counsel  for  de- 
fendant forcibly  contends  that 
"twenty"  may  refer  to  any  known 
division  of  time,  such  as  hoars,  days, 
weeks,  or  months,  and  that  there  is 
nothing  to  advise  defendant — an  il- 
literate w(»nan  of  foreign  birth — 
that  twenty  days  was  intended.  On 
the  other  hand,  counsel  for  plaintiff 
refer  to  the  rule  that  everyone  is 
presumed  to  know  the  law,  and  that 
the  statute  allows  a  defendant  twen- 
ty days  after  service  of  a  district 
court  summons  upon  him  within 
which  to  appear  and  answer.  We 
do  not  deem  either  contention  to  be 
of  controlling  importance,  basing 
our  decision  upon  the  holding  that 
the  omission  of  the  word  "days" 
did  not  destroy  the  validity  of  the 
summons,  and  that  such  an  omission 
was  an  irregularity  only,  so  that  the 
court  obtained  jurisdiction  over  the 
defendant  and  its  judgment  against 
her  was  not  void. 

We  have  not  overlooked  the  cases 
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cited  by  counsel  for  defendant.  All 
of  them  are  from  other  states. 
Some  of  them  sustain  the  conten- 
tion that  this  summons  was  fatally- 
defective.  Gundiy  v.  Whittlesey, 
19  Wis.  212,  is  perhaps  the  strong- 
est case  in  defendant's  favor.  The 
Wisconsin  statute  required  the  sum- 
mons to  specify  the  amount  for 
which  judgment  would  be  taken  in 
case  of  failure  to  answer.  The  sum- 
mons notiiied  defendant  that,  if  he 
failed  to  answer,  plaintiff  would 
take  judgment  against  him  for  "two 
hundred  and  fifty  .  .  .  with  10 
per  cent  interest."  Omission  of  the 
word  "dollars"  was  held  to  be  fatal 
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113  ».  w.  est.) 

to  the  validity  of  the  summons.  The 
complaint  was  not  served  and  of 
course  defendant  could  only  surmise 
that  plaintiff  was  asking  for  a  judg- 
ment of  $250.  There  is  a  material 
difference  in  the  nature  of  the  omis- 
sion in  the  summons  in  that  case  and 
the  omission  involved  in  this  case. 
We  find  nothing  in  the  other  cases 
cited  tending  to  weaken  the  force  of 
the  decisions  heretofore  rendered  by 
this  court  to  which  we  have  called 
attention,  and  which  in  our  judg- 
ment necessarily  lead  to  the  con- 
clusion we  have  reached  here. 
Order  affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 


EIroCi  of  QOTBCtS 


or  BiformalttiM  m  to  appearance  or  return  day 
or  notice  of  commencement  of  action. 


I.  In  courts  of  record: 

a.  Generally,  841 

b.  Unauthorized  return  day,  841 

C^  Mistake   in    deai^atlng   return 
day,  842. 

d.  Want  of  certainty,  84S. 

e.  Retomable  too  soon,  843. 

i.  Returnable  in  too  louff  a  time^ 

846. 
g.  MpoasiUe  return  day,  846. 
k.  Betanuble  on  holiday,  846. 
i  Mistakea  as  to  retnm  term: 

1.  Wrong  term,  846. 

/.  tn  courts  of  record. 

No  general  rule  can  be  laid  down  as 
to  the  effect  of  defects  or  informali- 
ties, as  to  the  appearance  or  return 
day,  in  a  summons  or  notice  of  the 
commencement  of  an  action  in  a  court 
of  record,  because  some  defects  are 
held  to  render  the  summons  absolutely 
void  and  to  invalidate  all  subsequent 
proceedings  in  the  action,  while  other 
defects  are  held  to  be  simply  irregular 
and  subject  to  amendment,  and  be- 
cause the  same  defect  is  held  in  some 
jurisdictions  to  be  fatal  and  in  others 
cnrable.  The  question  may  also,  of 
course  be  affected  by  the  fact  whether 
the  attack  based  upon  the  defects  In 
the  summons  or  notice  is  direct  or  col- 


I.  i — continued. 

2.  Wrong  day  of  term,  848. 
j.  OmissionB,  849. 

II.  In  justice's  court: 

a.  Generally,  861. 

b.  Mistake    in    designating   return 

day,  861. 
e.  Returnable  too  soon,  861. 

d.  Returnable  in  too  long  a  time, 

861. 

e.  Impossible  return  day,  862. 

f .  Hour  of  appearance,  852. 

g.  Returnable  on  holiday,  862. 
h.  Omissions,  852. 

lateral;  and  although  many  of  the 
cases  do  not  expressly  allude  to  the 
point,  an  effort  has  been  made  to  in- 
dicate, by  parenthetical  memoranda  or 
otherwise,  the  nature  of  the  attack  or 
the  stage  at  which  it  was  made.  For 
example,  the  word  "appeal"  in  paren- 
thesis indicates  that  the  attack  was 
made  on  appeal  or  error  in  the  original 
action. 

b.  Vnauthoriaed  return  day. 

A  summons  made  returnable  at  a 
time  other  than  that  fixed  by  law  is  ir- 
regular, and  may  be  abated  or 
quashed,  and  will  not  support  a  de- 
fault judgment.  Jones  ▼.  Austin 
(1855)  16  Ark.  886;  Thompson  v.  Pat- 
terson (1887)  2  Miles  (Pa.)  146;  Tob- 
ler  v.  Stubblefield  (1869)  S2  Tex.  188. 
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A  citation  made  returnable  at  the 
time  specified  in  a  new  Constitution 
not  yet  in  effect,  different  from  the 
time  required  by  the  existing  statute, 
should  be  quashed.  Watson  v.  Miller 
(1881)   56  Tex.  289. 

o.  Miatahe  in  aeHgnating  return  day. 

The  insertion  of  an  erroneous  re- 
turn day  in  a  summons  renders  the 
process  irregular,  but  not  void.  Ley 
V,  Pilger  (1900)  69  Neb.  561,  81  N.  W. 
507. 

So  a  writ  issued  on  August  1,  and 
made  returnable  on  the  first  Monday 
of  August  "next,"  was  held  not  to  be 
absolutely  void,  since  it  might  be  con- 
strued to  be  the  August  in  which  the 
writ  was  issued;  hence,  though  a  judg- 
ment by  default  taken  thereunder 
might  have  been  set  aside  on  motion 
in  the  court  rendering  it,  or  reversed 
on  i^peal,  it  was  not  open  to  collateral 
attack.  Point  Pleasant  v.  Greenlee 
(1907)  63  W.  Va.  207,  129  Am.  St. 
Rep.  971,  60  S.  E.  601. 

But  a  default  judgment  based  on  a 
summons  dated  in  a  certain  month, 
requiring  the  defendant  to  appear  in 
the  same  month  "next,"  will  be  re- 
versed on  appeal  or  error.  Austin  v. 
Nichols  (1790)  1  Root  (Cmin.)  199; 
Way  v.  Clark  (1792)  1  Boot  (Conn.) 
439;  Cook  v.  Mix  (1834)  10  Conn.  666; 
Hochlander  v.  Hoehlander  (1874)  73 
ni.  618;  Griesser  v.  Taylor  (1916)  200 
111.  App.  649. 

But  in  Condon  v.  Barr  (1886)  47 
N.  J.  L.  118,  64  Am.  Rep.  121,  a  sum- 
mons dated  the  8th  of  October,  and 
returnable  the  16th  of  October  "next," 
was  held  not  ground  for  reversal  of 
the  judgment,  where  the  defendant 
was  not  misled,  and  appeared  at  the 
proper  time. 

In  Hamilton  v.  Ingraham  (1877)  121 
Mass.  562,  a  summons  dated  August 
18,  and  returnable  on  the  30th  of  Au- 
gust "next,"  was  allowed  to  be  amend- 
ed, after  a  plea  to  the  jurisdiction,  by 
substituting  the  word  "current"  for 
the  word  "next." 

A  summons  bearing  date  the  fourth 
Monday  in  November,  1840,  issued  on 
the  11th  of  May,  1841,  and  made  re- 
turnable to  the  fourth  Monday  in  May 
instant,  is  amendable  so  as  to  make 
"instant"  read  "next,"  but,  the  writ 


having  performed  its  office,  it  was  held 
on  appeal  not  necessary  to  amend  the 
defect.  Harrison  v.  Agricultural  Bank 
(1844)  2  Smedes  &  M.  (Miss.)  307. 

A  published  summons  requiring  the 
defendant  to  appear  within  sixty  days 
after  the  service  of  the  summons, 
where  the  statute  requires  a  summons 
to  be  made  returnable  sixty  days 
after  the  date  of  the  first  publication, 
is  ineffectual  to  give  the  court  juris- 
diction. Thompson  v.  Robbins  (1903) 
32  Wash.  149,  72  Pac.  1043  (motion  to 
open  default) ;  Smith  v.  White  (1903) 
32  Wash.  414,  73  Pac.  480  (motion  to 
vacate  judgment) ;  Dolan  v.  Jones 
(1905)  37  Wash.  176,  79  Pac  640  (ac- 
tion to  cancel  decree)  ;  Hays  t.  Peavey 
(1909)  64  Wash.  78,  102  Pac.  889  (mo- 
lion  to  vacate). 

Conversely,  published  summons  re- 
quiring the  defendant  to  appear  with- 
in sixty  days  f  ron  the  date  of  the  first 
publication,  instead  of  from  the  serv- 
ice of  the  summons,  as  specified  by 
the  statute,  confers  no  jurisdiction, 
and  the  judgment  is  void.  Woodham 
V.  Anderson  (1903)  32  Wash.  600,  73 
Pac.  536  (motion  to  vacate)  ;  Bailey  v. 
Hood  (1906)  38  Wash.  700,  80  Pac. 
569  (motion  to  vacate) . 

But  it  was  held  in  Ontario  Land  Co. 
V.  Wilfong  (1912)  228  U.  S.  643.  56 
L.  ed.  644.  82  Sup.  Ct.  Rep.  828  (a  suit 
to  quiet  title  as  against  a  claim  based 
on  the  judgment),  that  a  judgment 
in  proceedings  under  the  Washington 
statute,  to  foreclose  the  lien  of  a  coun- 
ty for  delinquent  taxes,  was  not  ren- 
dered invalid  by  the  fact  that  the  sum- 
mons required  answer  within  sixty 
days  after  the  first  publication,  in- 
stead of  within  sixty  days  after  the 
"date  of"  the  first  publication. 

The  report  of  Rattoon  v.  Webb  (1809) 
3  N.  J.  L.  608.  reversing  a  judgment 
because  the  summons  was  issued  the 
11th  of  June,  and  made  returnable  the 
11th  of  July,  does  not  disclose  the 
requirement  of  the  statute. 

Where  the  goods  of  the  defendant 
are  attached,  the  writ  of  attachment 
will  be  abated  if  the  return  day  of 
the  summons  left  with  the  defendant 
is  different  from  that  in  the  writ  of 
attachment.    Nelson  v.  Swett  (1826)  4 
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N.  H.  256;  Baker  v.  Brown  (1847)  18 
N.  H.  651. 

Requiring  the  defendant  to  answer 
"by"  a  certain  date,  instead  of  "at" 
such  date  as  the  statute  provides,  is 
a  mere,  irregularity.  Hurford  t.  Ba- 
ker (1885)  17  Neb.  443,  23  N.  W.  339. 

Making  a  summons  returnable  upon 
a  day  certain,  instead  of  within  twen- 
ty days  after  service  as  required  by 
statute,  is  not  such  an  irregularity  as 
will  make  the  summons  void,  but  the 
court  may  allow  the  defendant  the  re> 
quired  time  for  appearance.  Guion  ▼. 
Melvin  (1873)  69  N.  C.  242. 

Requiring  the  defendant  by  a  pub- 
lished notice  to  answer  in  the  forenoon 
of  the  return  day  is  at  most  error  with- 
out prejadiee,  where  the  defendant 
sustains  no  injury  thereby.  Arm- 
strong V.  Middlestadt  (.1888)  22  Neb. 
711,  36  N.  W.  161. 

A  summons  issued  November  9, 
designating  the  answer  day  to  be  De- 
cember 9,  bat,  by  a  clerical  error  ap- 
parent by  the  reeord,  directing  the 
shetifiF  to  return  it  on  December  19, 
instead  of  on  November  19,  is  not  void, 
but  may  be  corrected  at  any  time, 
since  it  could  not  have  misled  the  de- 
fendant. Alford  V.  Hoag  (1898)  8 
Kan.  App.  141,  54  Pac.  1106. 

A  defect  as  to  the  return  day  of  a 
snnunons  may  be  amended  by  moibion, 
after  the  tiijke  to  take  advantage  of 
saeh  defect  by  plea  in  abatement  is 
pawed.  Lawrence  v.  Chase  (1866)  64 
Me.  196. 

A.  Want  of  eertatnttf. 

A  summons  requiring  the  defendant 
to  appear  within  ten  days  after  the  re- 
turn by  the  marshal  is  too  vague  and 
indefinite,  and  will  be  set  aside.  Win- 
ters V.  Hughes  (1861)  8  Utah,  448,  24 
Pac.  769. 

Citations  purporting  to  be  issued 
as  to  one  defendant  on  the  4th  of  De- 
cember, 1868,  and  issued  as  to  the 
other  on  the  4th  of  January,  1868,  and 
both  made  returnable  on  the  sixteenth 
Monday  after  the  fourth  Monday  in 
September,  1858,  will  not  support,  be- 
cause of  want  of  certainty  as  to  time, 
a  judgment  by  default  rendered  on  the 
25th  of  January,  1858,  and  the  judg- 
ment -will  be  reversiBd.  Wright  v.  Wil- 
mot   (1868)  22  Tex.  398. 


Under  a  statute  requiring  the  notice 
to  specify  the  time  at  which  the  de- 
fendant shall  appear,  a  notice  to  ap- 
pear before  a  court  of  conciliation  on 
Tuesday,  May  18th,  when  the  19th  is 
Tuesday  and  the  date  on  which  court 
is  held,  is  fatally  defective.  Stein- 
metz  V.  Signer  (1864)  23  Ind.  386  (re- 
versing judgment  for  costs). 

But  the  fact  that  the  copy  of  the 
complaint  served  is  so  badly  written 
that  the  defendant  cannot  tell  whether 
the  return  day  is  the  2d  or  8d  of  the 
month  is  not  ground  for  enjoining  the 
levy  of  an  execution,  where  the  3d  is 
on  Sunday,  and  a  perusal  of  other 
pitrts  of  liie  complaint  would  have 
shown  that  the  2d  was  the  return  day. 
Woods  V.  Brzezinski  (1889)  57  Conn. 
471,  18  Atl.  262. 

And  in  Buford  v.  Real  Estate  Bank 
(1842)  4  Ark.  520,  a  default  judgment 
was  upheld  oin  a  writ  of  error,  as 
against  the  objection  that  the  sum- 
mons was  void  for  uncertainty,  where 
it  required  the  defendant  to  appear 
"on  the  third  Monday  of-  the  next 
March  term,  to  be  holden  on  the  15th 
day  of  March  next,"  and  it  appeared 
that  that  day  was  the  third  Monday  of 
March,  and  the  first  day  of  the  March 
term,  at  which,  by  law,  the  court  was 
to  sit  only  one  week,  sad  tiiat  a  sum- 
mons was  required  to  be  made  return- 
able on  the  first  day  of  the  term. 

0.  Jt«tut-tiabl«  too  8»oH. 

A  summons  issued  during  the  term 
of  court  and  returnable  instanter  is  a 
nullity,  and  not  amendable,  but  it  can 
be  vacated  by  the  defendant,  and  is 
subject  to  collateral  attatflt  by  any- 
body. Joiner  v.  Delta  Bank  (1898)  71 
Misa  882,  14  So.  464. 

A  default  judgment  entered  upon  a 
summons  requiring  the  deflandant  to 
appear  and  answer  forthwith,  instead 
of  on  the  first  day  of  the  next  term,  is 
void.  Hunsaker  v.  CofOn  (1864)  2  Or. 
107  (motion  for  the  issuance  of  exe- 
eotion  on  the  judgment). 

A  BunmionB  improperly  made  re- 
turnable on  the  day  it  is  issued  will  be 
quashed.  Dyott  v.  Pennock  (1888)  2 
Miles   (Pa.)  218. 

A  published  notice  requiring  the  de- 
fendant to  answer  on  the  second,  in- 
stead of  the  third,  Monday  after  the 
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completion  of  the  service  of  publica- 
tion, is  irregular,  and  a  judgment  en- 
tered thereon  will  be  quashed  on  mo- 
tion. Calkins  v.  Miller  (1898)  55  Neb. 
601,  75  N.  W.  1108;  Wilkins  v.  Wilkins 
<1889)  26  Neb.  285,  41  N.  W.  1101. 

Where  the  statute  provides  that  the 
citation  must  express  the  number  of 
days  given  to  the  defendant  to  answer 
according  to  the  distance  from  his 
residence  to  the  courthouse,  and  that 
he  shall  be  given  ten  days  if  residing 
within  10  miles,  and  an  additional  day 
for  every  additional  10  miles,  a  cita- 
tion directing  the  answer  to  be  filed 
in  ten  days,  and  according  to  law,  is 
defective,  where  the  defendant  resides 
more  than  10  miles  from  the  court- 
house ;  and  the  suit  will  be  dismissed. 
Kendrick  v.  Kendrick  (1841)  19  La.  36. 

A  summons  which  does  not  give  the 
defendant  the  additional  time  in  which 
to  appear  required  by  law  because  of 
his  distance  from  the  place  for  ap- 
pearance is  an  absolute  nullity,  wheth- 
er or  not  he  is  prejudiced  thereby. 
Larue  v.  Poulin  (1908)  Rap.  Jud. 
Quebec  17  B.  R.  188. 

So  it  has  been  held  that  a  summons 
will  be  quashed,  when  there  is  less 
than  the  number  of  days  required  by 
statute  between  the  date  and  the  re- 
turn day  thereof. 

Arkansas.  —  Ferguson  v.  Ross 
(1842)  &  Aik.  517;  Robinson  v.  State 
Bank  (1850)  11  Axk.  301. 

Delaware.  —  Warrington  v.  Tull 
(1848)  5  Harn  107. 

Nebraska.  — ,  Crowell  v.  Galloway 
( 1874)  3  Neb.  216. 

New  Y«rk.— Bell  v..  Good  (1892)  22 
N.  Y.  Civ.  Proc.  Rep.  356,  IS  N.  Y- 
Supp.  693. 

Oidahmna. — State  ex  rel.  Collins  v. 
Parks  (1912)  34  Okla.  336.  126  Pac. 
242;  Aggers  v.  Bridges  (1912)  31 
Okla.  617,  122  Pac.  170. 

Pennsylvania.  —  Hatfield  v.  Swiler 
(1867)  28  Pa.  522;  Misho  v.  McClel- 
land (1897)  20  Pa.  Co.  Ct.  302;  Snyder 
V.  Finn  (1897)  6  Pa.  Dist.  R.  191; 
Steen  v.  Carlson  (1907)  19  Pa.  Dist.  R. 
966. 

South  Carolina. — ^Adkins  v.  Moore 
(1895)  43  S.  C.  173,  20  S.  E.  986  (mo- 
tion for  the  issuance  of  execution  on 
the  judgment). 


Under  a  statute  providing  that  the 
day  for  the  defendant's  appearance 
shall  not  be  less  than  five  days  after 
the  day  of  the  date  of  the  summons,  a 
summons  dated  on  the  11th  and  return- 
able on  the  16th  is  fatally  defective. 
Warrington  v,  Tull  (1848)  5  Harr. 
(Del.)  107. 

Making  a  summons  returnable  on 
the  twentieth  day  after  service,  where 
the  statute  requires  the  service  to  be 
not  less  than  twenty  days  before  the 
return  day,  is  a  jurisdictional  defect. 
Adkins  v.  Moore  (1895)  48  S.  C.  173, 
20  S.  E.  985. 

A  summons  returnable  on  the  first 
Monday  after  its  date,  instead  of  on 
the  second  Monday  as  directed  by  stat- 
ute, confers  no  jurisdiction  on  the  dis- 
trict court.  Crowell  v.  Galloway 
(1874)  3  Neb.  216. 

A  summons  requiring  the  defendant 
to  answer  on  the  tenth  day  after  the 
return  day,  where  the  statute  gives  the 
defendant  twenty  days  after  the  re- 
turn day,  will  be  quashed.  State  ex 
rel.  Collins  v.  Parks  (1912)  84  Okla. 
335,  126  Pac.  242. 

In  Matthews  v.  HofF  (1885)  113  UL 
90,  an  action  of  ejectment,  a  summens 
in  a  proceeding  to  sell  a  decedent's 
real  estate  was  declared  to  be  void 
because  less  than  the  required  number 
of  days  intervened  between  the  date 
of  the  writ  and  the  return  day.  In 
tills  case,  however,  the  decree  direct- 
ing sale  was  sustained  upon  the  i»re- 
sumption  that  the  court  had  acquired 
jurisdiction  in  some  other  manner. 

But  it  has  been  held  that  a  summons 
returnable  in  less  than  the  required 
time  is  merely  irregular  and  amenda- 
ble, in  Lockway  v.  Modern  Woodmen 
(1911)  116  Minn,  115,  133  N.  W.  398. 
Ann.  Cas.  1913A,  556  (motion  to  set 
aside) ;  Barker  Ck>.  v.  Central  West 
Invest.  Co.  (1905)  75  Neb.  43,  105  N. 
W.  986  (motion  to  amend,  following 
defendant's  objection  to  jurisdiction)  : 
Gribbon  v.  Fieel  (1883)  93  N.  Y.  93 
(motion  to  vacate  attachment) ;  Dei- 
mel  V.  Scheveland  (1890)  16  Daly.  34. 
9  N.  Y.  Supp.  482,  955  (amendment  be- 
fore publication  completed) ;  Spruhn 
V,  Brown  (1909)  68  Misc.  46,  116  N.  Y. 
Supp.  568  (motion  to  set  aside)  ;■  Bow- 
man V.  Cassell  (1906)  32  Pa.  Co.  Ct. 
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316  (motion  to  dismiss  bill) ;  Porter 
T.  Vandercook  (1860)  11  Wia.  70  (mo- 
tion to  set  aside). 

A  summons  whose  return  day  and 
answer  day  are  one  week  earlier  than 
the  proper  time  is  not  void,  but  merely 
irregular,  and  may  be  amended,  even 
though  a  motion  to  quash  for  such  de- 
fects is  pending,  and  the  amendment 
will  relate  back  to  the  time  of  the 
issuance  of  the  summons  so  as  to  pre- 
vent the  bar  of  the  Statute  of  Limita- 
tions from  falling.  Barker  Go.  v.  Cen- 
tral West  Invest  Co.  (1905)  76  Neb. 
43,  106  N.  W.  986. 

A  notice  properly  requiring  the  de- 
fendant to  appear  in  fifteen  days,  but 
improperly  requiring  him  to  answer  in 
the  same  time,  when  by  the  rules  of 
the  court  he  has  thirty  days  in  which 
to  answer,  is  defective,  but  the  bill  will 
not  be  dismissed  for  such  defect, 
where  the  defendant  is  not  harmed 
thereby.  Bowman  v.  Cassell  (1906)  32 
Pa.  Co.  Ct  816. 

/.  KetumdWe  in  too  long  «  time. 

A  summons  returnable  more  than 
twenty  days  after  its  date,  contrary  to 
statute,  confers  no  jurisdiction  upon 
the  court.  Simmons  v.  Cochran  (1888) 
29  &  C  31,  6  S.  E.  869  (plea  to  the 
jurisdiction). 

Making  a  citation  returnable  on  the 
seventh  Monday,  instead  of  the  sixth 
Monday,  as  charged  by  statute,  is 
ground  for  the  reversal  of  a  default 
judgment  Neill  v.  Brown  (1868)  11 
Tex.  17. 

Bat  a  summons. returnable  on  the 
fourth  Monday,  instead  of  the  second 
Monday,  after  its  date,  as  required  by 
statute,  was  held  merely  irregular, 
and  where  the  defendant  was  actually 
served  and  given  sufficient  time  to 
answer,  and  did  not  take  advantage  of 
such  irregularity  by  proper  motion, 
the  judgment  was  held  valid  on  col- 
lateral attack.  Jones  v.  Danforth 
(1904)  71  Neb.  722,  99  N.  W.  496. 

And  a  summons  made  returnable  on 
the  fourth  instead  of  the  first  Tuesday 
of  the  month  is  amendable,  where  the 
time  of  holding  court  is  fixed  by  law, 
and  the  defendant  is  not  misled,  but 
appears,  and  there  is  a  continuance 
without  any  saving  of  exceptions. 
Barker  v.  Norton  (1840)  17  Me.  416. 


And  a  sumntons  requiring  the  de- 
fendant to  answer  in  twenty-two  in- 
stead of  twenty  days  after  the  return 
day  will  not  be  quashed,  as  the  de- 
fendant is  not  deprived  of  any  sub- 
stantial   right.      Armstrong    v.    May 

(1916)  66  Okla.  639,  156  Pac.  238. 

g.  Impossible  return  day. 

A  citation  requiring  the  defendant 
to  appear  at  a  past  date  will  not  sup- 
port a  judgment  by  default 

Gaar.  S.  &  C«.  v.  Taylor  (1905)  128 
Iowa,  636, 106  N.  W.  126  (actien  to  set 
aside  judgment)  ;  Cummings  v.  Landes 
(1908)  140  Iowa,  80,  117  N.  W.  22 
(collateral  attack) ;  Violand  v.  Saxel 
(1868)  31  Tex.  283  (appeal) ;  Binyard 
V.  McCombs  (1877)  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  269  (appeal); 
James  v.  Proper  (1880)  1  Tex.  App. 
Civ.  Cas.  (White  ft  W.)  36  (appeal) ; 
Scott  v.  Watts  (1881)  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  38  (appeal) ;  Mc- 
Neil V.  Ballinger  (1883)  1  Tex.  App, 
Civ.  Cas.  (White  ft  W.)  482  (appeal)  ; 
Spence  v.  Morris  (1894)  —  Tex.  Civ. 
App.  — ,  28  S.  W.  405  (appeal) ;  Paris 
ft  G.  N.  R.  Co.  V.  Beokley  (1911)  — ■ 
Tex.  Civ.  App.  — ,  142  S.  W.  47  (ap>- 
peal)  ;  Smith  v.  Buckholts  State  Bank 

(1917)  —  Tex.  Civ.  App.  — ,  193  S.  W. 
730  (appeal). 

A  notice  requiring  appearance  at  a 
date  antedating  its  service  confers  no 
jurisdiction.  Cummings  v.  Landes 
(1908)  140  Iowa,  80,  117  N.  W.  22.  su- 
pra; Gaar,  S.  ft  Co.  v.  Taylor  (1905) 
128  towa,  636, 105  N.  W.  126,  supra. 

In  Gaar,  S.  ft  Co.  v.  Taylor  (Iowa) 
supra,  service  by  publication  was  not 
completed  until  after  the  return  day. 

A  citation  to  appear  on  the  second  . 
Monday  in  September,  1891,  in  answier 
to  a  petition  filed  December  30, 1891,  is 
fatally  defective.  Spence  t.  Morris 
(1894)  —  Tex.  Civ.  App.  --,  28  S.  W. 
405,  supra. 

But  making  a  summons,  through 
clerical  error,  returnable  to  a  date 
long  past,  was  held  a  mere  irregularity 
and  amendable,  and  not  to  render  a 
default  judgment  based  thereon  sub- 
ject to  collateral  attack.  Kelly  v.  Har- 
rison (1892)  69  Miss.  856,  12  So.  261. 

A  summons  dated  July  16,  and  re- 
turnable on  the  first  Tuesday  of  Octo- 
ber next,  but  not  served  until  the  fol- 
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lowing  May,  is  not  a  nullity  because 
it  commands  the  defendant  to  appear 
on  a  past  date,  but  it  may  be  amended 
so  as  to  show  a  proper  return  day. 
Speare  v.  Stone  (1912)  113  C.  C.  A. 
301,  193  Fed.  375. 

An  obvious  mistake  in  the  year, 
making  the  return  day  a  long  past 
date,  may  be  corrected  by  amendment. 
Guptill  V.  Home  (1874)  63  Me.  405. 

The  fact  that  a  subpoena  in  the  Fed- 
eral court  is,  on  its  face,  returnable 
prior  to  the  time  it  was  served,  does 
not  render  a  default  judgment  subject 
to  collateral  attack,  where  the  defend- 
ant could  have  appeared  and  answered 
long  before  the  judgment  was  taken. 
Batjer  v.  Roberts  (1912)  —  Tex.  Civ, 
App.  — ,  148  S.  W.  841. 

A  published  notice  requiring  the  de- 
fendant to  answer  on  a  date  prior  to 
the  filing  of  the  petition,  instead  of  on 
the  third  Monday  after  completed 
service,  is  bot  invalidated  by  such  de- 
fect to  such  an  extent  as  to  prevent  the 
court  from  acquiring  jurisdiction,  or 
to  render  the  proceedings  absolutely 
void,  but  such  defect  is  a  mere  irregu- 
larity, not  available  in  a  collateral  at- 
tack upon  the  decree,  but  constituting 
sufficient  ground  for  its  reversal  in  a 
direct  proceeding.  Scarborough  v. 
Myrick  (1896)  47  Neb.  794,  66  N.  W. 
867. 

A  summons  by  clerical  error  made 
returnable  to  the  second  instead  of  the 
first  Monday  of  a  month  will  not  be 
held  void  upon  the  ground  that  it  is 
made  returnable  to  an  impossible  term 
of  court.  Landb  v.  Tucker  (1916)  146 
Go.  216.  91  S.  E;  66  (motion  to  dismiss 
petition). 

A  citation  requiring  the  defendant 
to  appear  on  the  second  Monday  after 
the  tenth  Monday  of  a  month  is  fatally 
defective,  and  will  not  support  a  de- 
fault judgment,  against  an  attack  on 
error.  Covington  v.  Burleson  (1866) 
28  Tex.  868. 

A  citation  requiring  the  defendant 
to  appear  on  the  second  Monday  in 
Monday,  1874,  does  not  give  the  court 
jurisdiction.  Davidson  v.  Heidenhei- 
mer  Bros.  (1884)  2  Posey  Unrep.  Cas. 
(Tex.)  490. 

h.  Returnable  on  holiday. 

A  summons  returnable  on  a  legal 


holiday  is  not  void,  but  the  return  day 
will  be  the  first  day  thereafter  in 
which  the  court  may  legally  transMt 
business.  Strowbridge  t.  Miller 
(1908)  4  Neh.  (Unof.)  449,  94  N.  W. 
825. 

A  summons  returnable  on  Sunday 
may  be  amended  so  as  to  make  the  re- 
turn day  the  Monday  following.  Law- 
rence Harbor  Colony  v.  American 
Surety  Co.  (1904)  70  N.  J.  L.  589,  57 
Atl.  390. 

In  Swann  v.  Broome  (1764)  S  Burr. 
1695,  97  Eng.  Reprint,  999,  reversing 
a  judgment  because  the  vouchee  died 
on  the  return  day  of  i^e  summons, 
which  was  on  a  Sunday,  it  was  stated 
that  the  old  English  courts  sat  on 
Sundays,  and  that,  after  the  discon- 
tinuance of  this  practice,  a  summons 
was  still  properly  made  returnable  on 
Sunday,  but  was  known  by  the  defend- 
ant to  require  appearance  on  Monday. 

i.  MisUikcB  as  to  return  term, 
X.  Wrong  term. 

A  summons  returnable  to  the  wrong 
term  is  a  nullity,  and  will  not  author- 
ize a  judgment  by  default  upon  direct 
attack.  ^ 

Arkanaas.  —  Murphy    v.    Williams 

(1839)  1  Ark.  376  (appeal);  Fergu- 
son V.  Ross  (1844)  6  Ark.  517  (motion 
to  quash) ;  Robinson  v.  State  Bank 
(1850)  11  Ark.  301  (certiorari). 

Cminecticut.  —  Nichols  v.  Shaw 
(1791)  1  Root,  816  (appeal). 

Georgia. — Bank  of  St.  Marys  ▼. 
Mumford  (1849)  6  Ga.  44  (motion  for 
new  trial). 

Illinois.    —    Calhoun    v.    Webster 

(1840)  3  III.  221  (appeal)  ;  Hildreth  v. 
Hough  (1858)  20  111.  331  (appeal); 
Elee  v.  Wait  (1862)  28  111.  70  (appeal)  ; 
Hochlander  v.  Hochlander  (1874)  73 
111.  618  (appeal);  Culver  v.  Phelps 
(1889)  130  111.  217,  22  N.  E.  809  (ap- 
peal) . 

Indiana. — Carey  v.  Butler  (1868) 
11  Ind.  391  (appeal) ;  Briggs  v.  Sneg- 
han  (1873)  45  Ind.  14  (appeal). 

Maine.— McAlpine  v.  Smith  (1878) 
68  Me.  423  (motion  to  dismiss  ease)  ; 
Blake  v.  Wing  (1885)  77  Me.  170  (mo- 
tion to  dismiss  action) ;  Densmore  v. 
Hall  (1912)  109  Me.  438,  84  Atl.  98S 
(motion  to  dismiss  action) ;  Kehail  v. 
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Tarbox  (1914)  112  Me.  827,  92  Atl.  182 
(motion  to  dismigs  action). 

New  YoriL— Bunn  t.  Thomas  (1807) 
2  Johns.  190  (motion  to  vacate) . 

North  Carolina,  —  Scott  v.  Jarrell 
(1914)  167  N.  C.  364,  88  S.  E.  563  (mo- 
tion to  dismiss  action)  ;  McDowell  v. 
Justice  (1914)  167  N.  C.  493,  88  S.  B. 
808  (motion  to  vacate  judgment). 

Pennsylvania. — ^Hotchkiss  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  (1908)  18  Pa. 
Dist.  R.  289  (motion  to  vacate). 

A  summons  required  by  statute  to  be 
made  returnable  at  the  next  term  is 
void,  where  more  than  one  term  in- 
tervenes between  its  issuance  and  re- 
turn day.  Nichols  v.  Shaw  (1791)  1 
Root  (Conn.)  816  (appeal) ;  Calhoun 
v.  Webster  (1840)  3  111.  221  (appeal)  ; 
Hildreth  v.  Hough  (1858)  20  III.  881 
(appeal) ;  Elee  v.  Wait  (1862)  28  lU. 
70  (appeal) ;  Hochlander  v.  Hoch- 
lander  (1874)  73  HI.  618  (appeal); 
Culver  V.  Phelps  (1889)  ISO  111.  217, 
22  N.  E.  809  (appeal)  ;  Carey  v.  Butler 
(1858)  11  Ind.  891  (appeal)  ;  Briggs  v. 
Sneghan  (1878)  45  Ind.  14  (appeal) ; 
Blake  v.  Wing  (1885)  77  Me.  170  (mo- 
tion to  dismiss  case). 

And  therefore  a  summons  issued  in 
a  certain  month,  returnable  at  the  next 
term  to  be  held  in  the  same  month 
"next,"  is  a  nullity,  and  not  amend? 
able.  Calhoun  v.  Webster  (1840)  8 
111.  221  (appeal) ;  Hildreth  v.  Hough 
(1868)  20  111.  331  (appeal) ;  Elee  v. 
Wait  (1862)  28  lU.  70  (appeal) ;  Cul- 
ver V.  Phelps  (1889)  130  IlL  217,  22 
N.  E.  809  (appeal) ;  Bunn  v.  Thomas 
(1807)  2  Johns.  (N.  Y.)  190  (motion 
to  vacate). 

But  it  was  held  in  McNatt  v.  Citi- 
zens &  S.  Bank  (1917)  20  Oa.  App.  756, 
93  S.  E.  271,  upon  an  appeal  after  the 
overruling  of  a  motion  to  dismiss  the 
petition,  that  a  summons  dated  May 
3,  and  requiring  the  defendant  to  ap' 
pear  at  the  n«d;  term,  on  the  fourth 
Monday,  being  the  24th  of  May  "next," 
was  valid,  the  court  stating  that  the 
defendant  was  bound  to  know  when 
the  next  term  would  be  held,  and  that 
specifying  the  time  as  in  the  next  year 
did  not  render  the  process  invalid. 

A  susuneoJis  dated  in  September,  re- 
tamable  to  the  next  September  term) 
is  bad,  and  will  not  support  a  de- 


fault judgment.    Murphy  v.  Williams 
(1887)  1  Ark.  376,  supra. 

A  summons  properly  retuiinable  to 
the  first  day  of  the  next  term  will  be 
set  aside  if  made  returnable  at  a  sub- 
sequent return  day.  Hotchkiss  v.  Liv- 
erpool &  L.  &  G.  Ins.  Co.  (1908)  18 
Pa.  Dist.  R.  289,  supra. 

A  summons  returnable  after  an  in- 
tervening term,  contrary  to  law,  is  not 
defective  in  a  mere  matter  of  form, 
and  therefore,  upon  the  dismissal  of 
the  action  for  such  defect  after  the 
running  of  the  Statute  of  Limitations, 
the  action  cannot  be  recommenced  un- 
der a  statute  permitting  a  barred  ac- 
tion to  be  brought  if  it  was  defeated 
for  any  matter  of  form  before  being 
barred.  Densmore  v.  Hall  (1912)  109 
Me.  438,  84  Atl.  988,  supra. 
'  The  defect  in  a  summons  made  re- 
turnable after  an  intervening  term,  at 
which  it  should  have  been  made  re- 
tunable,  need  not  be  pleaded  in  abate- 
ment, but  may  be  taken  advantage  of 
by  motion  seasonably  filed.  McAlpine 
V.  Smith  (1878)  68  Me.  423,  supra; 
Kehail  v.  Tarbox  (1914)  112  Me.  827 
92  Atl.  182,  supra. 

Where  the  statute  provides  that  a 
summons  sued  out  twenty  days  before 
the  next  term  shall  be  returnable  to 
such  term,  and,  if  otherwise  returned, 
is  void,  a  summons  dated  more  than 
twenty  days  before  the  term,  whose 
return  day,  because  of  failure  of  time- 
ly service,  is  changed  to  the  second 
term  without  changing  the  date  of  the 
summons,  is  void.  Bank  of  St.  Marys 
V.  Mumford  (1849)  6  Ga.  44,  supra. 

A  summons  made  returnable  to  the 
next  term,  instead  of  the  second  term 
after  its  date,  as  provided  by  statute, 
is  irregular,  and  such  irregularity  is 
ground  for  the  quashing  of  the  sum- 
mons, the  dismissal  of  the  action,  ot* 
the  vacation  of  the  judgment.  Ley  v. 
Pilger  (1900)  59  Neb.  561,  81  N.  W. 
507  (appeal) ;  Scott  v.  Jarrell  (1914) 
167  N.  C.  364,  83  S.  E.  563,  supra;  Mc- 
Dowell V.  Justice  (1914)  167  N.  C.  493, 
88  S.  E.  808,  supra. 

But  in  Ley  v.  Pilger  (Neb.)  supra, 
it  was  held  that  such  a  summons  was 
not  absolutely  void. 

Where,  by  statute,  a  summons  is- 
sued less  than  fifteen  days  before  the 
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first  day  of  the  next  term  shall  be 
made  returnable  to  the  second  term  of 
the  court  after  its  date,  a  judgment  by 
default  upon  such  a  summons,  return- 
able at  the  first  term,  is  erroneous. 
Robinson  v.  State  Bank  (1850)  11  Ark. 
301,  supra;  Ferguson  t.  Ross  (1842) 
5  AiiL  517,  supra. 

A  summons  whose  proper  return 
day  is  at  the  second  term  after  its 
issuance  will  be  quashed  if  made  re- 
turnable at  an  intervening  return  day. 
Price  ▼.  Scott  (1898)  21  Pa.  Co.  Ct. 
608. 

A  summons  made  returnable  to  the 
next  spring  term,  instead  of  more  cor- 
rectly the  next  March  term,  will  up- 
hold a  default  judgment  upon  appeal, 
where  the  defendant  cannot  be  misled 
by  such  incorrect  designation  of  the 
term.  Anderson  v.  Pearce  (1880)  36 
AriL  298,  88  Am.  Rep.  39. 

Where  the  declaration  prays  for 
process  requiring  the  defendant  to  ap- 
pear at  the  August  term,  which  com- 
mences on  the  first  Monday  of  August, 
but  by  a  clerical  mistake  the  defend- 
ant is  cited  to  appear  the  first  Monday 
of  July,  the  summons  is  not  void,  but 
may  be  amended,  upon  the  plaintiff's 
motion  in  the  action.  Richmond  &  D. 
R.  Co.  V.  Benson  &  Co.  (1890)  86  Ga. 
203,  22  Am.  St.  Rep.  446,  12  S.  E.  357. 

The  complaint  will  be  dismissed 
where  the  summons  is  made  return- 
able at  a  general  term,  instead  of  at  a 
special  term  as  required  by  statute. 
Ryan  v.  McCannell  (1848)  1  Sandf. 
(N.  Y.)  709. 

A  summons  returnable  before  the 
clerk  of  the  court  not  in  term  time, 
when  by  statute  it  should  be  made  re- 
turnable to  the  court  in  term  time,  is 
an  irregularity,  and  ground  for  dis- 
missal of  the  action.  Jones  v.  McClair 
(1870)  64  N.  C.  126;  Woodley  v.  Gil- 
liam (1870)  64  N.  C.  649. 

But  in  Thomas  v.  Womack  (1870)  64 
N.  C.  657,  it  was  held  that  such  irregu- 
larity was  amendable,  upon  motion  in 
the  action,  where  the  defendant  had 
notice  of  the  true  return  day,  and  was 
not  prejudiced  by  such  irregularity. 

In  Walker  t.  Joyner  (1876)  52  Miss. 
789,  the  court  intimated  that  making 
the  summons  returnable  on  the  first 
day  of  the  regular  term  instead  of  on 


the  next  rule  day  in  vacation  was  re- 
versible error. 

But  the  fact  that  a  summons  was 
made  returnable  in  vacation  of  the 
court,  instead  of  at  a  regular  term, 
was  held  not  ground  for  setting  it 
aside,  where  the  statute  provided  that 
no  summons  shall  be  set  aside,  or  be 
adjudged  insufficient,  where  there  is 
sufficient  substance  about  it  to  inform 
the  party  on  whom  it  may  be  served 
that  there  is  an  action  instituted 
against  him  in  court.  Boss  v.  Glass 
(1880)  70  Ind.  391. 

The  fact  that  the  return  day  of  a 
citation  is  not  in  a  regular  term  is 
immaterial,  if  there  is  sufficient  time 
between  its  date  and  the  return  day. 
Patout  v.  Rawie  (1849)  4  La.  Ann.  485 
(appeal) . 

A  summons  commanding  appearance 
at  a  time  not  authorized  by  law  is 
nevertheless  a  good  summons  for  the 
next  term,  and  »uch  defect  is  no 
ground  for  quashing  it,  bat  a  reason 
for  continuance  only.  Knox  v.  Gold- 
ing  (1910)  46  Ind.  App.  634,  91  N.  E. 
857,  92  N.  E.  986. 

3,  Wrong  day  of  tenn. 

A  summons  returnable  to  the  fourth 
day  of  the  term,  instead  of  the  first 
day  as  required  by  statute,  is  void, 
and  not  merely  voidable,  and  will  be 
quashed  on  motion.  Rattan  v.  Stone 
(1842)  4  ni.  540. 

But  the  naming  of  a  wrong  return 
day  in  the  right  term,  as,  for  example, 
the  second  day  when  the  law  requires 
writs  to  be  returnable  on  the  first  day, 
was  held  a  mere  clerical  error  which 
works  no  prejudice,  as  the  defendant 
is  presumed  to  know  the  legal  day. 
Rigsbee  v.  Bowler  (1861)  17  Ind.  167; 
Denny  v.  Graeter  (1861)  17  Ind.  197. 

A  summons  returnable  to  the  sec- 
ond, inatead  of  the  first,  Monday  of  a 
term,  is  merely  irregular,  and  amenda- 
ble, and  a  judgment  based  thereon  is 
not  subject  to  collateral  attack. 
Sweatman  v.  Dean  (1905)  86  Miss.  641. 
38  So.  231. 

A  published  notice  requiring  the  de- 
fendant to  appear  at  the  next  term,  on 
the  first  Monday,  is  a  mere  irregular- 
is and  does  not  subject  the  jadgment 
to  collateral  attack,  where  the  law 
fixes  the  time  of  the  next  term,  after 
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the  publication.  Jasper  County  t. 
Wadlow  (1884)  82  Mo.  172;  Jasper 
County  V.  Mickey  (1887)  Mo.  — ,  4  S. 
W.  424. 

A  citation  commanding  the  defend- 
ant to  appear  at  the  next  regular  term 
to  be  held  on  the  second  Monday  of 
September,  the  same  being  the  2d  day 
of  September,  is  fatally  defective  upon 
appeal.  Taylor  v.  Taylor  (1918)  — 
Tex.  Civ.  App.  — ,  157  S.  W,  1184. 

A  notice  requiring  defendant  to  ap- 
pear on  the  second  day  of  the  term, 
to  begin  on  the  12th  day  of  the  month, 
when  the  term  in  fact  begins  on  the 
18th,  does  not  authorize  the  entry  of 
a  default  judgment.  Boals  v.  Shules 
(1870)  29  Iowa,  507  (motion  to  set 
aside  judgment). 

A  notice  requiring  defendant  to  ap- 
pear at  the  next  term,  to  begin  on  the 
30th  day  of  the  month,  when  in  fact 
it  begins  on  the  Slst,  does  not  arrest 
the  operation  of  the  Statute  of  Limi- 
tations,  and  if  the  statute  has  run  be- 
fore a  second  notice  is  delivered  to  the 
sheriff,  the  action  is  barred.  Fernekes 
V.  Case  (1888)  76  Iowa,  162,  39  N.  W. 
238. 

But  a  summons  properly  command- 
ing the  defendant  to  answer  on  the 
first  day  of  the  next  spring  term,  but 
erroneously  adding  that  such  date  will 
be  March  26,  was  held  amendable,  on 
motion  in  the  action,  by  striking  out 
saeh  erroneous  statement.  Lowen- 
steiii  ▼.  Gaines  (1897)  64  Ark.  499.  43 
S.  W.  762. 

The  defect  in  a  summons  made  re- 
tamable  on  the  first  Monday  of  a 
month,  when  the  term  in  fact  begins 
on  the  second  Monday,  is  cured  by  a 
statute  providing  that  all  process  re- 
turnable at  a  day  fixed  by  law  shall 
be  deemed  and  taken  to  be  returnable 
at  such  day,  although  a  different  day 
may  be  named  in  such  process.  White 
Water  Valley  Canal  Co.  v.  Henderson 
(1861)  3  Ind.  3  (motion  to  quash). 

A  notice  requiring  the  defendant  to 
appear  on  the  29th  day  of  September, 
being  the  second  day  of  the  next  term, 
where  the  29th  la  the  fourth  day  of 
the  term,  is  net  such  a  defect  as  to 
require  the  vacation  of  a  default  judg- 
ment entered  on  the  29th.  A  dissent- 
ing opinion,  however,  held  the  defect 
6  A.L.R.— 64. 


■jariadictional.  Burr  v.. Wilcox  (1866) 
19  Iowa,  81. 

A  writ  made  returnable  on  the  8th 
of  October,  which  was  Sunday,  where 
the  term  of  court  began  on  Monday 
the  9th,  was  held  voidable  and  amend- 
able upon  motion  in  the  action.  Nor- 
ton v.  Dover  (1882)  14  Fed.  106. 

The  fact  that  a  notice  requires  de- 
fendant to  plead  on  or  before  the  sec- 
ond day  of  the  term,  while  a  rule  of 
the  court  requires  the  notice  to  be 
returnable  on  the  first  day,  is  not  such 
a  defect  or  irregularity  as  authorizes 
the  court  to  set  aside  the  notice,  since 
the  defendant  is  presumed  to  know  by 
what  day  the  law  requires  him  to  an- 
swer, and  cannot  urge  as  a  fatal  de- 
fect the  giving  to  him  of  an  additional 
day.  Worster  v.  Oliver  (1866)  4  Iowa,. 
345. 

A  citation  not  made  returnable  in 
specific  language  on  tiie  first  day  of 
the  next  term,  but  made  returnable  on 
a  specified  date,  which  is  the  first  day 
of  the  next  term,  will  support  a  de- 
fault judgment  on  appeal.  De  Walt  v. 
Zeigler  (1894)  9  Tex.  Civ.  App.  82,  29 
S.  W.  60. 

i.  Omiations. 

The  omission  of  the  return  day  from 
a  summons  does  not  vitiate  it,  but  it 
may  be  amended,  where  the  Code  or  a 
general  law  fixes  the  return  day, 
which  is  therefore  known  to  the  de- 
fendant. Davis  V.  McCary  (1892)  100 
Ala.  545,  IS  So.  665  (appeal) ;  Ames 
T.  Weston  (1839)  16  Me.  266  (motion 
to  amend). 

A  summons  requiring  the  defendant 
to  answer  within  twenty,  omitted  the 
word  "days"  after  the  word  "twenty," 
was  held,  upon  appeal  from  an  order 
denying  a  motion  to  vacate  a  default 
judgment,  to  give  the  court  jurisdic- 
tion in  Flanery  v.  Kusha  (reported 
herewith)  ante,  8S8. 

A  default  judgment,  entered  upon  a 
summons  defective  in  that  it  fails  to 
state  the  hour  of  the  day  the  district 
court  is  to  be  holden,  cannot  be  va- 
cated upon  the  motion  of  the  plaintiff, 
as  he  is  concluded  by  it  until  it  is 
reversed.  Wood  v.  Payea  (1884)  13& 
Mass.  61. 

A  published  summons  requiring  the 
defendant    to    appear    the    requisite 
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number  of  days  after  service,  but  fail-' 
ing  to  state  the  day  upon  which  serv- 
ice would  be  complete,  is  void,  al- 
though it  states  the  date  of  the  first 
publication;  and  a  default  judgment 
taken  thereupon  is  void,  and  subject 
to  collateral  attack.  Bauer  v.  Wid- 
holm  (1908)  49  Wash.  310,  95  Pac.  277. 

A  published  summons  which  fails  to 
state  the  year  when  the  defendant  is 
required  to  appear  is  too  indefinite  and 
uncertain  to  base  a  judgment  of  de- 
fault upcn.  McLean  v.  Lester  (1908) 
48  Wash.  213,  93  Pac.  208  (appeal). 

A  sunmions  commanding  the  defend- 
ant to  appear  on  the  first  day  of  the 
next  term,  without  specifying  the  par- 
ticular time,  is  not  void,  or  even  void- 
able, as,  the  time  of  holding  court  be- 
ing fixed  by  law,  everyone  is  presumed 
to  know  when  that  time  is.  Rogers  v. 
Miller  (1848)  5  HL  888  (motion  to 
quash). 

But  a  notice  which  did  not  state  the 
time  when  the  defendant  was  to  ap- 
pear Tuas  held  not  to  confer  jurisdic- 
tion, and  a  default  judgment  based 
thereon  was  held  to  be  subject  to  col- 
lateral attack.    Kitsmiller  v.  Kitchen 

(1867)  24  Iowa,  168. 

A  sunmions  issued  on  July  2,  1883, 
served  on  the  ISth  of  October,  and 
made  returnable  on  the  third  Monday 

after  the Monday  of  November, 

is  not  irregular  where  the  defendant 
cannot  be  misled  by  it,  and  the  action 
will  not  be  dismissed  for  such  defect. 
Roberts  v.  Allman  (1890)  106  N.  C. 
391,  11  S.  E.  424. 

But  a  citation  requiring  the  defend- 
ant to  appear  on  the Monday  of  a 

month  was  held  bad,  and  the  judgment 
thereon  reversed.     Violand   v.  Saxel 

(1868)  31  Tex.  283. 

The  failure  of  a  sununons  issued  in 
November  and  returnable  in  January, 
to  have  the  word  "next"  after  "Janu- 
ary," is  immaterial,  as  it  could  not 
have  misled  the  defendant.  Arminius 
Chemical  Co.  v.  White  (1911)  112  Ya. 
260,  71  S.  E.  637  (motion  to  quash). 

The  omission  of  the  words,  "exclu- 
sive of  the  day  of  service,"  from  the 
statutory  form  of  summons,  does  not 
render  a  summons  void,  where  a  gen- 
eral law  requires  the  day  of  service 


to  be  excluded  in  cqmputing  tiie  re- 
turn day.  Spokane  MmcHANTS  Asso. 
V.  ACOBD  (reported  herewith)  ante, 
835  (motion  to  quash  summons  and  va- 
cate judgment). 

The  omission  from  a  published  sum- 
mons of  the  words,  "within  sixty  days 
after  the  date  of  the  first  publication," 
in  the  statutory  form,  where  the  sum- 
mons requires  the  defendant  to  appear 
within  sixty  days  of  a  specified  date 
which  is  the  date  of  the  first  publica- 
tion, does  not  render  the  summons  and 
judgment  thereon  void.  Stubbs  v. 
Continental  Timber  Co.  (1908)  49 
Wash.  431,  95  Pac.  1011  (action  to 
quiet  title  as  against  default  judg- 
ment). 

A  notice  to  appear  at  the  next  term, 
when  by  statute  it  it  necessary  to 
name  the  term,  is  defective,  and  it  is 
irregular  for  the  court  to  rendar  judg- 
ment by  default  thereon,  but  snch  de- 
fect can  be  corrected  by  proper  motion 
in  the  trial  court.  Decatur  Countjr  v. 
Clements  (1866)  18  Iowa,  586  (ap- 
peal) ;  De  Tar  v.  Boone  County  (1872) 
34  Iowa,  488. 

And  in  De  Tar  v.  Boone  Cennty 
(Iowa)  supra,  it  was  held  that  equity 
would  not  enjoin  the  collection  of  a 
judgment  by  default  entered  npon 
such  a  notice. 

The  failure  of  a  notice  to  name  the 
return  term  as  required  by  statute  is 
not  a  fatal  defect  where  the  n«tiee 
required  the  defendant  to  appear  on 
a  specified  date,  which  is  the  one  des- 
ignated by  the  statute.  Knapp,  S.  & 
Co.  V.  Haight  (1867)  28.1«wa,  76  (mo- 
tion to  set  aside  deianlt). 

And  such  failure  to  name  tiie  retnm 
term  is  not  ground  for  quashing  tke 
notice,  but  only  entitles  the  defendant 
to  a  continuance.  Des  Moines  Branch 
Bank  v.  Van  (1861)  12  Ie>wa,  523. 

But  in  Kirk  v.  Hampton  (1886)  2 
Tex.  App.  Civ.  Cas.  (Willson)  680.  it 
was  held,  upon  appeal,  tiiat  a  citation 
which  failed  to  require  the  defendant 
to  appear  at  the  next  regular  term,  al- 
though it  stated  the  time  for  the  hold- 
ing of  the  court  before  which  he  was 
summoned  to  appear,  was  fatally  de- 
fective. 
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MM.  in  juatiee'a  court, 
o.  OenermUg. 
While,  as  previously  stated,  no  gen- 
«ral  rule  can  be  formulated  upon  this 
question  as  to  writs  emanating  from 
courts  of  record,  the  same  is  not  true 
as  to  justices'  courts,  since  their  juris* 
diction  is  purely  a  creature  of  statute, 
and  limited  thereby,  so  that  failure  of 
a  summons  issued  by  a  justice  of  the 
peace  to  strictly  comply  with  statutory 
requirements  as  to  appearance  or  re- 
turn day  prevents  the  justice  from  ac- 
quiring jurisdiction,  and  renders  void 
all  subsequent  proceedings  in  the  ac- 
tion.  Accordingly,  in  nearly  all  the 
cases  cited  in  this  subdivision  the  de- 
fect or  irregularity  was  held  fatal,- 
whether  the  attack  was  direct  or  col- 
lateral. 

b.  lUistrnkm  In  «lM<0MaUN0  return  OaW' 
A  justice's  summoBB  requiring  the 
defendant  to  appear  on  the  seventh  day 
after  its  service,  instead  of  at  a  speci- 
fied tilne,  does  not  give  the  court  juris- 
diction. Miner  v.  Francis  (1894)  3 
N.  D.  549,  58  N.  W.  343  (motion  to  set 
aside  summons). 

A  summons  issued  on  August  8d  and 
returnable  on  May  10,  the  next,  does 
not  confer  jurisdiction,  and  will  not 
support  a  default  judgment.  Hunter 
V.  Weidner  (1861)  1  Woodw.  Dec. 
(Pa.)  6  (certiorari). 

But  the  fact  that  the  return  day  of 
a  justice's  summons  is  in  figures  is  not 
cause  for  reversal.  Maires  v.  Smith 
(1838)  16  N,  J.  L.  360. 

«.  Metumable  too  aoon. 

A  justlee's  court  acquires  no  juris* 
diction  where  the  summons  is  made  re- 
turnable in  less  than  the  time  fixed 
by  statute. 

Georgia.  —  Thurston  ▼.  Wilkerson 
(1880)  85  Ga.  667  (affidavit  of  illegal- 
ity to  execution) ;  Sellars  v.  Cheney 
(1883)  70  Ga.  790  (ejectment  against 
purchaser  on  execution  sale). 

Indiana. — Davis  v.  D.  M.  Osbom  ft 
Co.  166  Ind.  86,  69  N.  B.  279  (action 
to  enjoin  enforcement  of  judgment) . 

Michigan. — Everts  v.  Pisk  (1880)  44 
Mich.  515, 7  N.  W.  81  (appeal) ;  Simon- 
son  V.  Durfee  (1883)  50  Mich.  80,  14 
N.  W.  706  (certiorari  to  review  judg- 
ment). 


Mis80uri.r— Sanders  v.  Bains  (1847) 
10  Mo.  770  (ejectment  against  pur- 
chaser on  execution  sale) ;  Williams  v. 
Bower  (1868)  26  Mo.  601  (motion  to 
set  aside  default). 

New  York.— King  v.  Dowdall  (1848) 
2  Sandf.  181  (motion  to  quash). 

Pennsylvania.  — Pincbin  v.  Fry 
(1789)  1  Dall.  405,  1  L.  ed.  197  (cer- 
tiorari). 

TexasT— Whitney  v.  Krapf  (1894)  8 
Tex.  Civ.  Aw.  304,  27  S.  W.  843  (ac- 
tion to  recover  land  from  purchaser 
at  execution  sale). 

West  Virgiiiia.— ^bow  v.  Macomber 
&  W.  Rope  Co.  (1917)  81  W.  Va.  21, 
93  S.  E.  939  (appeal). 

A  summons  returnable  on  the  sec- 
ond day  after  its  issuance,  where  the 
statute  requires  it  to  be  made  return- 
able not  less  than  two  days  from  its 
date,  is  fatally  defective,  and  a  judg- 
ment based  thereon  will  be  reversed. 
Everts  v.  Fisk  (Mich.)  supra. 

A  citation  from  a  justice's  court  re- 
turnable on  the  first,  instead  of  the 
fourth,  Monday  of  the  proper  month, 
does  not  confer  jurisdiction,  and  a 
default  judgment  rendered  thereon  is 
subject  to  collateral  attack.  Whitney 
V.  Krapf  (T«c)  supra. 

A  justice's  summons  issued  en  Fri- 
day and  returnable  on  Monday  confers 
no  jurisdiction,  under  a  statute  pro- 
,  viding  that  a  summons  shall  be  re- 
tamable  not  less  than  two  days  from 
its  issue,  since  Sunday  is  not  counted. 
Simonson  v.  Durfee  (Mich.)  supra. 

Making  a  summons  returnable  on 
the  day  succeeding  its  date,  where  the 
statute  requires  an  allowance  of  from 
five  to  eight  days,  is  reversible  error. 
Pinchin  v.  Piy  (Pa.)  supra. 

No  title  is  acquired  under  a  sale 
on  an  execution  upon  a  default  judg- 
ment based  on  a  summons  returnable 
in  less  than  the  statutory  time.  San- 
ders V.  Bains  (Mo.)  supra. 

d.  Returnable  in  too  long  a  time. 
A  justice  of  the  peace  acquired  no 
jurisdiction  by  a  summons  returnable 
in  a  greater  number  of  days  after  its 
date  than  specified  by  statute.  Deide- 
sheimer  v.  Brown  (1857)  8  Cal.  340 
(motion  to  dismiss  case) ;  Ohio  &  M. 
R.  Co.  V.  Hanna  (1861)  16  Ind.  391 
(motion  to  dismiss  case)  Fuller  v.  In- 
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dianapolis  &  C.  R.  Co.  (1862)  18  Ind. 
91  (action  to  restrain  collection  of 
and  to  vacate  judgment,  and  to  set 
aside  execution) ;  Willins  v.  Wheeler 
(1859)  28  Barb.  (N.  Y.)  669  (appeal)  ; 
Pantall  t.  Dickey  (1888)  128  Pa.  431 
(certiorari)  ;  Hess  v.  Lee  (1896)  5  Pa. 
Dist.  R.  568  (certiorari) . 

A  municipal  court  acquires  no  juris- 
diction under  a  summons  returnable 
ten  days  after  its  date,  where  the  stat- 
ute provides  that  the  summons  must 
be  returnable  in  not  more  than  four 
days.  Newcombe  v.  Cohn  (1901)  33 
Misc.  602,  67  N.  Y.  Supp.  930  (ap- 
peal). 

A  summons  made  returnable  more 
than  the  statutory  number  of  days 
after  its  issuance  is  no  notice  to  the 
defendant,  and  does  not  affect  the 
commencement  of  a  suit.  Ohio  &  M. 
R.  Co.  V.  Hanna  (1861)  16  Ind.  391, 
supra;  Fuller  v.  Indianapolis  &  C.  R. 
Co.  (1862)  18  Ind.  91,  supra. 

Making  a  summons  in  a  justice's 
court  returnable  more  than  ten  days 
from  its  date,  in  violation  of  the  stat- 
ute, is  ground  for  the  dismissal  of  the 
case.  Deidesheimer  v.  Brown  (Cat.) 
supra. 

e.  ImpoBstble  return  day. 

Under  a  statute  requiring  a  sum- 
mons issued  by  a  justice  of  the  peace 
to  specify  the  day  and  hour  for  ap- 
pearance by  the  defendant,  a  summons  ' 
returnable  upon  a  day  antedating  its 
issuance  confers  no  jurisdiction,  and 
a  judgment  based  thereon  is  void. 
Rice  v.  American  Nat.  Bank  (1893)  8 
Colo.  App.  81,  81  Pac.  1024  (suit  to 
enjoin  proceedings). 

A  summons  issued  on  December  28, 
and  by  error  made  returnable  on  Jan- 
uary 7  of  the  same  year,  confers  no 
jurisdiction,  and  a  judgment  based 
thereon  will  be  reversed.  Epstein  v. 
Prosser  (1909)  133  App.  Div.  859,  117 
N.  Y.  Supp.  1115. 

But  erroneously  stating  the  previ- 
ous year  for  appearance  by  defendant, 
in  a  summons  issued  by  a  justice  of 
the  peace,  does  not  make  the  summons 
entirely  void,  but  it  is  amendable,  un- 
der a  statute  authorizing  amendment 
of  any  process,  in  form  or  substance, 
to  further  justice,  where  the  defend- 
ant is  not  misled  and  appears  at  the 


proper  time,  without  objecting  to  the 
defect.  Bradbury  v.  Van  Nostrand 
(1865)  45  Barb.  (N.  Y.)  194. 

f.  Sour  of  appearance. 

A  notice  of  an  action  in  a  justice's 
court  is  fatally  defective  if,  under  a 
Code  requiring  it  to  designate  the 
hour  of  appearance,  it  states  the  hour 
as  "11  o'clock,  H."  Hodges  v.  Brett 
(1854)  4  G.  Greene  (Iowa)  345  (mo- 
tion to  dismiss  case). 

A  summons  returnable  at  12  o'clock 
in  the  afternoon  is  void.  Ross  v.  Ward 
(1887)  16  N.  J.  L.  28  (certiorari). 

A  summons  returnable  between  the 
hours  of  9  A.  H.  and  8  A.  H.  is  errone- 
ous, and  the  judgment  will  be  re- 
versed on  certiorari.  Bend  v.  Kom- 
perdor  (1909)  18  Pa.  Dist.  R.  976. 

g.  Setumable  on  holiday. 

A  justice  of  the  peace  acquires  no 
jurisdiction  under  a  summons  re- 
turnable on  a  general  election  day,  and 
a  default  judgment  rendered  there- 
upon is  void,  and  will  be  reversed. 
People  ex  rel.  Monday  v.  Schwartz 
(1867)  3  Abb.  Pr.  N,  S.  (N.  Y.)  896; 
Leonosio  v.  Bartilino  (1896)  7  8.  D. 
93.  63  N.  W.  643. 

h.  OmlasUnta, 

A  sunmions  issued  by  a  justice  of 
the  peace  with  the  return  day  blank 
is  a  nullity,  and  gives  him  no  jurisdic- 
tion. Craighead  v.  Martin  (1878)  26 
Minn.  41  (appeal). 

The  delivery  of  a  notice  with  the 
appearance  day  left  blank,  by  a  jus- 
tice of  the  peace  to  a  constable  for 
service,  the  blank  being  later  filled 
in  by  the  latter,  does  not  affect  the 
commencement  of  an  action  so  as  to 
prevent  its  being  barred  by  the  run- 
ning of  the  Statute  of  Limitations  be- 
fore the  issuance  of  a  second  notice. 
Phinney  v.  Donahue  (1885)  67  Iowa, 
192,  23  N.  W.  126   (appeal). 

Failure  of  the  summons  to  state 
the  hour  for  the  defendant's  appear- 
ance is  fatal.  Wiggin  v.  Massey  4 
Boyce  (Del.)  42,  90  AtL  40  (certio- 
rari). 

It  is  stated  in  Burgess  v.  Tweedy 
1843)  16  Conn.  39,  upon  appeal,  that 
although  a  judgment  in  a  justice's 
court  might  be  good,  if  no  hour  of  tiie 
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return  day  was  fixed  in  the  summons 
for  appearance  by  the  defendant,  as 
required  by  statute,  such  an  omission 
would  be  fatal  upon  a  plea  in  abate- 
ment. 

A  sominons  requiring  the  defendant 
to  appear  before  a  justice  of  the  peace 


at  10  o'clock  in  the 


noon  is  void. 


Sourer  v.  Horst  (1884)  31  Minn.  479. 
18  N.  W.  283  (motion  to  dismiss  case) . 
As  is  also  one  requiring  the  defend- 
ant to  appear  at  2  o'clock noon. 

Camman  v.  Perrine  (1827)  9  N.  J.  L. 
258  (certiorari).  G.  V.  L 


HUBERT  ROBERTSON,  Appt., 

V. 

STATE  OF. TEXAS. 

Tacum  Court  of  Orhninal  Appeals'^ May  S3,  1017, 
(81  Tex.  Crim.  Rep.  878,  195  S.  W.  602.) 

Witness  —  defendant  in  criminal  case  -—  evidence  of  veracity. 

1.  An  accused  who  offers  himself  as  a  witness  may  give  evidence  of 
his  reputation  for  veracity,  where  confessions  and  statements  which  con- 
tradict his  testimony  are  offered  in  evidence  against  him. 

{See  note  on  tkia  qiteation  begitming  on  page  862.] 

Trial  —  jury  —  question  of  voluntary     Criminal  law  —  confession  —  when 
confession. 

2.  The  question  whether  or  not  a 
confession  was  voluntary  cannot  be 
submitted  to  the  jury  if  there  is  no 
evidence  tending  to  show  that  it  was 
so. 

[See  1  R.  C.  L.  577.] 


voluntary. 

8.  A  confession  is  not  voluntary  if 
it  was  forced  or  extorted  in  any  man- 
ner, even  by  over-persuasion  or  prom- 
ise or  threats. 

[See  1  R.  C.  L.  558.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bell 
County  (Spann,  J.)  convicting  him  of  burglary.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Will  Glovn-  and  N.  P.  Wood- 
ward, for  appellant : 

In  order  to  render  a  confession  ad- 
missible, it  must  be  freely  made,  and 
without  compulsion  or  persuasion,  not 
induced  by  promises  creating  hope  of 
benefit,  or  influences  applied  leading 
the  defendant  to  believe  that  he  is  in 
danger  of  serious  bodily  injury  if  he 
does  not  make  the  confession. 

Carter  v.  State,  37  Tex.  362;  Nolen  v. 
State,  8  Tex.  App.  585;  Paris  v.  State, 
85  Tex.  Crim.  Rep.  82,  31  S.  W.  865; 
Parker  v.  State,  46  Tex.  Crim.  Rep.  461, 
108  Am.  St.  Rep.  1021,  80  S.  W.  1008, 
8  Ann.  Cas.  893;  Gallagher  v.  State, 
—  Tex.  Crim.  Rep.  — ,  24  S.  W.  288; 
Anunons  v.  State.  80  Miss.  592,  18 
LJLA.(N.S.)  769,  92  Am.  St.  Rep.  607, 
82  So.  9,  12  Am.  Crim.  Rep.  82;  Bram 
V.  United  States,  168  U.  S.  532,  42  L. 
ed.  568,  18  Sup.  Ct.  Rep.  188,  10  Am. 
Crim.  Rep.  547 ;  (Tain  v.  State,  18  Tex. 


887;  Warren  v.  State,  29  Tex.  869; 
United  States  v.  Stone,  8  Fed.  232; 
West  V.  United  States,  20  App.  D.  C. 
347,  12  Am.  Crim.  Rep.  89;  Johnson  v. 
State,  48  Tex.  Crim.  Rep.  428,  88  S.  W. 
223;  Barnes  v.  State,  86  Tex.  856; 
Lauderdale  v.  State,  31  Tex.  Crim.  Rep. 
46,  37  Am.  St.  Rep.  788,  19  S.  W.  679; 
1  R.  C.  L.  p.  577. 

It  is  not  proper  to  permit  the  state 
to  show  the  acts  and  declarations  of 
fhird  parties,  in  the  absence  of  a  de- 
fendant, and  a  defendant  is  not  bound 
by  tiie  acts  and  declarations  of  third 
parties  in  his  absence. 

Chunley  v.  State,  20  Tex.  App.  547; 
Whicker  v.  State,  —  Tex.  Crim.  Rep. 
— ,  55  S.  W.  47;  Zimmer  v.  State,  64 
Tex.  Crim.  Rep.  114,  141  S.  W.  781; 
Millner  v.  State,  75  Tex.  Crim.  Rep. 
22,  169  S.  W.  899;  Morgan  v.  State,  62 
Tex.  Crim.  Rep.  120,  136  S.  W.  1065; 
Melton  v.  State,  58  Tex.  Crim.  Rep.  86, 
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124  S.  W.  910;  Clements  v.  State,  61 
Tex.  Grim.  Rep.  161,  134  S.  W.  728; 
Seymour  v.  State,  71  Tex.  Grim.  R^. 
76,  158  S.  W.  304. 

Where  there  is  an  attack  upon  a 
defendant,  and  the  assertion  of  crime 
against  him,  and  where  the  nature  of 
the  case  involves  an  attack  upon  the 
integrity  and  truthfulness  of  his  sub- 
stantial defense,  testimony  as  to  his 
reputation  for  truth  and  veracity 
should  be  admitted. 

Butler  V.  State,  62  Tex.  Grim.  Rep. 
528,  107  S.  W.  840;  House  v.  State,  42 
Tex.  Grim.  Rep.  125,  57  S.  W.  826; 
Fanner  v.  State,  86  Tex.  Grim.  Rep. 
270,  33  S.  W.  232;  Wilkerson  v.  State, 
60  Tex.  Grim.  Rep.  888,  181  S.  W. 
1108,  Ann.  Gas.  1912G,  126;  Luttrell 
V.  State,  40  Tex.  Grim.  Rep.  661,  51 
S.  W.  930,  11  Am.  Grim.  Rep.  226; 
Matthews  v.  State,  80  Tex.  Grim.  Rep. 
177, 189  S.  W.  491. 

Mr.  E.  B.  Hendricks,  Assistant  At- 
torney General,  for  the  State. 

Davidson,  P.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  convicted  of  bursr- 
lary,  his  punishment  being  assessed 
at  two  years'  confinement  in  the 
penitentiary. 

There  are  two  questions  which  re- 
quire a  reversal  of  the  judgment. 
Appellant  offered  testimony  of  his 
reputation  for  veracity,  which  was 
rejected  by  the  court.  That  may  be 
disposed  of  by  stating  it  was  ad- 
missible on  account  of  the  contra^ 
dictions  with  reference  to  appel- 
lant's statements  and  accounts  of 
the  burglary,  used  against  him,  and 
his  connection  with  it  as  shown  by 
what  is  termed  confessions.  Wher- 
ever a  witness  is  contradicted  by 
showing  he  made  contradictory 
statements  out  of  court  from  those 
made  in  court,  we  have  always  un- 
derstood the  rule  to  be  that  his 
reputation  for  truth 
dl^fend'^t  1.  *"<*  veracity  can  be 
erimiiua  caM.-  sustained.  A  bill  of 
exceptions  was  re- 
served to  the  admis- 
sion of  a  purported  confession  made 
by  appellant  to  the  then  district 
attorney.  The  bill  is  very  full,  with 
questions  and  answers,  and  the  con- 
fession, and  testimony  bearing  upon 
it.    The  proposition  involved  in  it  is 


evidence  of 
▼eraoItT' 


that  it  was  not  a  voluntary  confes- 
sion. In  order  that  there  may  be 
no  question  as  to  the  exact  attitude 
of  the  matter  as  shown  by  the  bill 
of  exceptions,  verified  by  the  court, 
the  whole  bill  will  be  copied  in  full ; 

"Be  it  remembered  that  on  the 
trial  of  the  above-numbered  and  en- 
titled cause,  the  following  proceed- 
ings, among  others,  were  had : 

"That  after  the  witness  DeWitt 
Bowmer  was  placed  upon  the  stand 
by  the  state,  who  identified  a  writ- 
ten statement  or  confession  made  by 
the  defendant  as  having  been  made 
to  the  witness  while  he  (the  wit- 
ness) was  district  attorney'  of  Bell 
county,  Texas,  the  state  then  offered 
in  evidence  said  written  statement 
or  confession  of  the  defendant,  to 
which  the  defendant  objected  be- 
cause he  was  under  arrest  in  charge 
of  an  officer  and  in  confinement  at 
the  time  said  statement  or  confes- 
sion was  made,  and  because  the 
same  was  not  freely  made,  and  was 
not  the  voluntary  statement  and 
confession  of  the  defendant,  but  was 
a  written  statement  and  confession 
of  the  defendant  procured  by  the 
witness  DeWitt  Bovmier,  the  then 
district  attorney,  by  force,  threats, 
and  abuse,  and  through  fear  of  seri- 
ous bodily  injury,  and  after  severe 
cross-examination  by  the  witness 
DeWitt  Bowmer,  who  was  at  tiie 
time  said  statement  and  confession 
was  made  district  attorney  of  said 
Bell  county,  and  after  said  witness 
DeWitt  Bowmer  had  threatened  to 
prosecute  defendant  for  the  offense 
of  perjury  if  he  did  not  make  the 
confession,  and  send  him,  the  de- 
fendant, to  the  penitentiary  for  a 
longer  period  of  time  than  he  could 
or  would  for  burglary ;  after  which 
objection  the  jury  was  withdrawn, 
and  the  following  testimony  of  the 
witness  DeWitt  Bowmer  was  intro- 
duced before  the  court: 

"Direct  examination  by  Mr. 
White,  for  the  state :  Q.  Mr.  Bow- 
mer, was  that  statement  made  to 
you?  A.  Yes,  sir.  Q.  That  warn- 
ing printed  in  the  statement  waa 
given  the  defendant?  A.  The  whole 
statement,  including  the  warning. 
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was  read  to  the  defendant    Q.  Be- 
fore aigninflr?   A.  Yes,  sir.   Q.  And 
the  defendant  signed  it  in  the  pres- 
ence of  the  two  gentlemen  who  ap- 
pear as  witnesses?   A.  Yes,  sir.    Q. 
These  two  gentlemen  were  not  of- 
ficers? A.  I  do  not  think  they  were, 
but  my  best  judgment  is  that  they 
were   not     Cross-examination    by 
Mr.  Woodward,  for  defendant:    Q. 
Mr.  Bowmer,  under  what  conditions 
did  the  defendant  make  that  state- 
ment; I  mean  by  that,  wasn't  he 
pretty  roughly  handled  before  the 
statement  was  taken?    A.  I  do  not 
know  what  you  would  call  roughly 
handled;  I  can  tell  you  the  circum- 
stance.   Q.  Well?   A.    We  began  to 
investigate  this  meat  stealing  one 
day  over  there,  and  we  got  on  this 
witness,  Robert  Swanson  and  Sam 
Lane,  and  his  wife,  and  the  whole 
bunch  of  witnesses,  and  got  a  plenty 
of  evidence  to  know  who  the  guilty 
parties  were,  and  Hubert  Robertson 
was  arrested  before  that  time  and 
brought  over  to  Belton.    Well,  Pat 
White,  his  codefendant,  was  arrest- 
ed that  day,  so  after  I  had  all  these 
other  statements  up  there,  why,  I 
got  Pat  White  up  in  the  justice 
court  and  got  a  confession  from 
him,  and  I  sent  back  over  to  Belton 
t^^  officers  coming  over  here  as  I 
ranember  and  got  Hubert  Robert- 
son out  of  jail  and   brought  him 
back.    When  he  first  came  over  he 
claimed  that  he  knew  nothing  about 
it,  and  told  some  kind  of  a  story 
about  it,  I  forget  just  what  he  said 
now,  but  anyway  I  did  not  think  he 
was  telling  the  truth,  and  I  started 
in  to  make  him  tell  it  if  I  could,  and 
ao  he   told   about  three  different 
stories,  and  he  finally  made  this 
statement     Q.  You  told  him  you 
were  going  to  whip  him,  and  some 
of  the  boys  did  hit  him?    A.  I  can- 
not say  that  anybody  hit  him;  I  did 
not  hit  him.    I  started  to  once  or 
twice,  and  ought  to  have,  I  guess, 
because  he  was  an  impudent  negro, 
but  I  did  not  hit  him.    If  any  of  the 
boys  hit  him  I  do  not  remember  it. 
If  they  did  it  was  unjust,  because  I 
was  ^e  one  going  after  the  negro. 
I  had  the  confession  of  Pat  White, 
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and  I  thought  this  negro  was  guilty, 
and  I  used  duch  means  as  I  thought 
was  calculated  to  make  him  tell  the 
truth.  Q.  You  threatened  you  were 
going  to  hit  him?  A.  I  do  not  know 
whether  I  did  or  not ;  I  have  so  many 
times  told  them  that  that  I  do  not 
remember.  Q.  You  expect  you  did? 
A.  As  I  remember  it,  the  negro  kept 
telling  what  I  did  not  think  was  the 
truth,  and  I  finally  said,  1  am  going 
to  let  you  go,  I  had  rather  you  tell  a 
lie  than  the  truth  anyway,  because 
then  I  will  indict  you  for  perjury 
and  send  you  to  the  penitentiary  for 
a  longer  term  than  I  could  for  burg- 
lary.' I  cannot  remember  what  I 
said  to  the  negro  because  I  had  so 
many.  Q.  But  you  did  intimate 
that  what  he  did  tell  you  was  a  lie, 
and  you  were  going  to  send  him  to 
the  pen  for  that?  A.  I  told  him  I 
did  not  think  he  was  tdling  a  lie. 
Q.  This  is  not  a  voluntary  state- 
ment? A.  I  do  not  know,  Mr. 
Woodward.  Q.  The  negro  was  un- 
der arrest?  A.  It  was  my  under- 
standing they  came  to  Belton  and 
got  him  out  of  jail.  Q.  And  you 
asked  him  questions  and  he  an- 
swered them,  and  from  that  you 
made  up  the  statement?  A.  Yes. 
Q.  And  everything  in  there  was  in 
response  to  questions  asked?  A. 
Yes.  Q.  After  he  had  made,  I  be- 
lieve you  said,  three  different  sto- 
ries? A.  Two  or  three;  I  had  him 
up  there,  I  reckon,  an  hour.  Re- 
direct examination  by  Mr.  White  : 
Q.  After  all  the  preliminary  state- 
ments were  made  and  this  statement 
was  written  down,  was  it  read  over 
to  the  defendant?  A.  Yes,  sir.  Q. 
Did  he  make  any  objection  to  sign- 
ing it?  A.  No,  sir.  Q.  And  was 
written  doMm  as  he  finally  made  it? 
A.  Yes,  sir.  Q.  And  that  was  his 
statement?  A.  Yes,  sir.  Q.  You 
did  not  compel  him  to  sign  that 
statement  by  threats  or  any  other 
matter?  A.  No,  I  am  sure  that  I 
did  not  on  signing  the  statement. 
I  do  not  remember.  I  expect  I 
talked  to  the  negro  pretty  roughly 
to  make  him  tell  what  I  thought  was 
the  truth,  because  I  thought  he  waa 
a  little  bit  too  defiant  about  the  mat- 
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ter,  but  that  was  not  about  signing 
the  statement;  that  was  about  the 
statement  he  was  giving ;  there  was 
no  objection  about  signing  the  state- 
ment as  given,  and  there  was  no 
coercion  or  abuse  to  cause  him  to 
sign.  All  that  was  said  was  said 
before  this  statement  was  written. 
The  Court:  What  did  you  say  to 
him?  A.  I  do  not  remember  all  I 
said  to  the  negro;  I  think  I  said  to 
him — ^maybe  I  cursed  him  a  little. 
The  Court:  You  did  curse  him?  A. 
Maybe  I  threatened  to  strike  him. 
The  Court:  Was  there  a  'third  de- 
gree' proceeding?  A.  I  do  not  know 
what  you  call  the  third  degree;  I 
felt  like  the  negro  was  not  telling 
the  truth,  and  I  thought  I  could  get 
the  truth  out  of  him ;  I  knew  he  was 
guilty,  felt  that  way  about  it,  and 
I  felt  like  I  was  justified  in  usmg. 
iiuch  means ;  I  told  him  he  was  a  liar 
and  all  such  things  as  that.  Q. 
Anybody  else  talk  to  him  besides 
you  at  that  time?  A.  Mr.  Cooper 
was  in  there  and  out;  I  do  not  know 
whether  he  was  in  there  at  the  time 
or  not.  This  investigation  lasted 
two  days;  we  had  every  negro  out 
of  the  bottom  up  there,  and  Mr. 
Cooper  was  in  there  a  part  of  the 
tim<^  and  Mr.  Gray  was  there  a  part 
of  the  time.  Recross-examination 
by  Mr.  Woodward:  Q.  Didn't  Mr. 
Gray  threaten  to  run  him  in  for  liv- 
ing with  a  negro  woman  if  he  did 
not  tell  it?  A.  I  do  not  remember 
that;  It  could  have  happened.  Q. 
You  did  abuse  him  and  call  him  a 
liar?  A.  Yes,  I  called  him  a  liar. 
Q.  Possibly  might  have  called  him 
a  son  of  a  bitch  ?  A.  I  do  not  know 
whether  I  did  or  not,  Mr.  Wood- 
ward ;  I  ought  not  to  have  .if  I  did, 
but  I  might  have.  And  that  after 
said  foregoing  questions  were  pro- 
pounded to  said  witness  by  the  state 
and  by  the  defendant,  in  the  absence 
of  the  jury,  the  jury  was  then  re- 
called and  the  same  evidence  as 
before  set  out  was  then  offered  be- 
fore the  jury,  whereupon  the  court 
overruled  defendant's  objection  to 
the  introduction  of  said  statement, 
and  the  state  then  offered  in  evi- 
dence and  read  before  the  jury  the 


before-mentioned  statement,  which 
statement  is  as  follows,  to  wit: 

"The  State  of  Texas, 
"County  of  Bell. 

"November  4,  1916. 

"My  name  is  Hubert  Robertson. 
I  am  under  arrest  in  the  custody  of 
Jerry  Gray,  constable  of  Pre.  No.  5 
of  Bell  county,  Texas,  and  have  been 
duly  warned  by  DeWitt  Bowmer, 
of  Bell  county,  Texas,  the  person  to 
whom  I  am  making  the  following 
statement,  that  I  do  not  have  to 
make  any  statement  at  all ;  that  any 
statement  made  by  me  may  be  used 
in  evidence  against  me  on  trial  for 
the  offense  concerning  which  this 
confession  and  statement  is  made  do 
now  make  the  following  statement: 

"Sometime  in  Jan'y,  1916,  Pat 
White  and  I  got  Louis  Newsom's 
horse  and  buggy  in  Temple  and 
drove  out  to  Mr.  W.  H.  Hutchinson's 
place  on  Big  Elm  about  seven  or 
eight  miles  from  Temple  and  stole 
some  meat  and  lard  out  of  Mr. 
Hutchinson's  smokehouse  at  night- 
time. Pat  and  I  first  discussed  go- 
ing out  to  Hutchinson's  on  Satur- 
day afternoon  before  we  went  that 
night.  Louis  Newsom  hitched  the 
horse  up  for  Pat  White  and  L  Pat 
and  I  got  out  to  Mr.  Hutchinson's 
house  about  10  o'clock  P.  M.  lliere 
was  a  light  in  Mr.  Hutchinson's 
house  and  someone  came  out  on  the 
porch  and  went  back  in  the  house, 
and  Pat  says  everything  is  all  right 
now.  Pat  and  I  then  went  up  to  the 
smokehouse  and  went  inside.  I  be- 
gan feeling  around  in  the  smoke- 
house; it  was  dark  inside,  and  felt 
a  lard  can.  I  took  the  lid  off  to  see 
what  the  can  contained;  it  was  full 
of  lard.  Pat  was  on  the  other  side 
of  the  smokehouse  and  called  me 
over  to  him;  he  had  found  some 
fresh  meat  salted  down  and  in  box, 
and  I  held  a  sack  which  we  had 
brought  with  us,  while  Pat  filled  it 
full  of  meat;  it  was  so  heavy  Pat 
couldn't  carry  it,  so  I  carried  the 
meat  and 'Pat  got  a  can  of  lard.  We 
took  them  a  little  ways  from  the 
house,  set  the  lard  and  meat  down, 
and  both  of  us  went  back  to  the 
smokehouse  and  got  another  can  of 
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lard;  we  then  loaded  the  two  cans 
of  lard  and  the  sack  of  meat  in  the 
buggy  and  came  back  to  Temple; 
we  stopped  our  buggy  in  front  of 
Louis  Newsom's  in  Temple  when  we 
got  back;  we  went  in  Newsom's 
house,  told  him  what  we  had,  and 
Newsom  gaye  me  a  drink  of  whisky ; 
then  Pat,  Newsom,  and  I  went  out 
to  the  buggy,  and  then  carried  the 
meat  and  one  can  of  lard  in  New- 
som's house,  and  gave  him  some 
meat,  and  Newsom  set  a  big  dish 
pan  on  the  table  and  we  filled  it  very 
full  of  lard.  Robert  Swanson  came 
by  the  buggy  after  I  had  come  back 
out  of  the  house,  and  I  showed  him 
the  remaining  ItCrd  and  meat.  Pat 
took  his  part  of  the  meat  and  I  took 
my  part  over  to  Sam  Lane's  and  left 
it  in  Sam's  smokehouse  that  night, 
and  Sam  told  me  the  next  day  to 
take  it  away  and  I  took  it  away  Sun- 
day night,  being  the  next  night  fol- 
lowing the  stealing  of  the  same,  and 
sold  it  to  John  McNeese  for  $3 ;  we 
did  not  have  Mr.  Hutchinson's  per- 
mission to  get  the  meat  and  lard. 

"The  door  of  the  smokehouse  that 
night  was  closed,  but  not  locked. 

"  [Signed]    Hubert  Robertson. 
"Witnesses : 

"C.  S.  Alexander, 

"J.  K.  Wood. 

"And  after  which  said  statement 
before  set  out  was  read  in  evidence 
before  the  jury,  the  state  then 
placed  upon  the  stand  G.  S.  Alex- 
ander, who,  after  being  sworn,  tes- 
tified in  substance  as  follows : 

"My  name  is  C.  S.  Alexander. 
This  signature  as  a  witness  to  this 
statement  is  my  signature.  I  was 
present  at  the  time  that  instrument 
was  signed  by  the  defendant,  Hu- 
bert Robertson.  I  do  not  remember 
just  the  date  it  was  signed,  but  I 
went  down  town  that  night  and  was 
standing  on  the  comer  by  the  pop- 
corn wagon  and  J.  K.  Wood  came 
up  and  said,  'Would  you  have  any 
objection  to  going  to  Cooper's  office 
and  witnessing  some  testimony?' 
and  said,  'We  have  to  have  someone 
else  besides  an  officer,'  and  when  I 
got  in  the  court  room  Mr.  Bowmer 
had  taken  his  testimony  and  had  it 
written  out  when  I  got  up  there,  and 
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he  read  it  over  to  him,  called  his 
attention  to  it,  and  said,  'I  will  read 
this  testimony  over,  and  be  careful, 
and  if  there  is  any  mistake  correct 
me,'  and  he  read  it  slowly  and  care- 
fully, and  when  he  got  through  he 
said,  'Is  that  correct?'  and  he  said 
it  was,  and  said,  'Will  you  sign  it?' 
and  he  saic^  'Yes,'  and  he  turned  to 
me  and  said,  'Mr.  Alexander,  will 
you  witness  this?'  and  I  said,  'Yes,' 
and  he  signed  it  and  I  signed  it. 
There  was  no  threats  made  toward 
the  defendant  while  I  was  there  to 
induce  him  to  sign  any  instrument. 
It  was  read  over  to  him  two  times. 

"I  do  not  know  what  was  said  or 
done  to  the  negro  before  I  went  up 
there. 

"And  the  state  then  called  R.  L. 
Co<^)er  and  placed  him  upon  the 
stand,  who  testified  in  substance,  on 
behalf  of  the  state,  as  follows : 

"My  name  is  R.  L.  Cooper.  I  do 
not  hold  any  ofiicial  position  now. 
Up  to  the  20th  of  November  I  was 
justice  of  the  peace  at  Temple,  and 
held  that  position  on  November  4, 
1916.  I  remember  of  the  circum- 
stance of  the  examination  of  some 
witnesses  in  regard  to  the  theft  of 
some  meat  from  Mr.  Hutchinson. 
There  was  two  statements  taken 
from  Hubert  Robertson ;  I  was  pres- 
ent all  the  time  during  the  first  and 
the  second ;  I  do  not  recall  whether  I 
was  there  all  the  time  or  not,  I  was 
probably  in  and  out.  I  do  not  re- 
call whether  I  was  there  all  the  time 
this  statement  was  made  that  is 
witnessed  by  Mr.  Alexander  and 
Mr.  Wood;  I  was  there  when  Mr> 
Alexander  came  in  and  signed  this 
as  a  witness.  I  remember  that,  and 
I  think  I  ^saw  the  signature  of  Jack 
Wood.  Hubert  Robertson  was 
warned  as  such  cases  are  always 
done,  that  he  did  not  have  to  make 
a  statement,  and  Mr.  Bowmer  went 
ahead  and  took  his  statement  I 
was  in  and  out  probably  at  times; 
I  would  be  in  and  hear  part  of  itl 
I  do  not  recall  that  I  was  in  all  the 
time,  I  do  not  believe  that  I  was  be- 
cause I  was  attending  to  my  affairs 
all  the  time,  and  usually  when  the 
attorneys  are  there  to  take  the  state- 
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ments  I  pay  very  little  attention  to 
at. 

"Mr.  Bowmer  was  there  all  the 
time  and  took  the  last  statement ;  I 
think  A.  D.  Dyess  took  his  first 
statement.  The  first  statement  was 
taken  before  he  was  brought  to  jail. 
I  remember  some  parts  of  that  state- 
ment; in  that  first  statement  he  did 
not  admit  going  to  old  man  Hutch- 
inson's and  getting  that  meat.  He 
told  how  he  got  the  meat  he  did  sell  in 
the  first  statement,  and  it  did  not 
incriminate  him  in  the  way  of  a 
burglary  from  Mr.  Hutchinson. 
The  time  the  warning  was  made 
was  not  at  the  time  it  was  read  over 
to  him,  it  was  given  to  him  before 
it  was  ever  written ;  that  is  the  cus- 
tomary rule,  and  I  think  it  was  done 
in  that  case;  I  usually  do  those 
things  myself.  I  cannot  say  that  I 
warned  him  at  the  time  Mr.  Bowmer 
came  back  to  get  another  statement. 
Mr,  Bowmer  might  have.  It  is  not 
very  likely  that  if  any  warning  was 
given  him  that  Mr.  Bowmer  gave  it, 
it  is  very  likely  I  did  myself;  but 
I  cannot  testify  that  I  did  or  did 
not,  and  my  testimony  on  that  is 
based  on  my  custom. 

"And  the  defendant  then  and 
there  in  open  court,  at  the  time  said 
written  statement  or  confession  was 
offered,  objected  for  the  reasons 
before  given;  and  the  court,  over 
the  objection  of  the  defendant,  as 
aforesaid,  admitted  said  written 
statement  or  confession  and  permit- 
ted same  to  be  read  to  the  jury,  to 
which  actions  and  rulings  of  the 
court  the  defendant  then  and  there 
in  open  court  excepted  for  the  rea- 
sons before  given,  and  here  now 
tenders  this  his  bill  of  exceptions 
and  asks  that  same  be  signed  and 
filed  as  a  part  of  the  record  herein, 
which  is  accordingly  done,  but  with 
the  following  explanation  and  modi- 
fication, to  wit: 

"It  appearing  to  the  court  that 
there  being  a  conflicting  issue  as  to 
the  facts  surrounding  the  confes- 
sion as  to  whether  or  not  same  was 
voluntary,  the  witness  DeWitt  Bow- 
mer, the  then  district  attorney,  who 
took  the  confession,  and  the  wit- 
nesses Alexander  and  Cooper  stat- 


ing that  same  was  made  in  accord' 
ance  with  the  requirements  of  th« 
statute,  and  the  defendant  denying 
that  same  was  so  made,  it  was  a 
question  of  fact  for  the  jury  to  de- 
termine, and  they  were  so  instruct- 
ed. 

"F.  M.  Spann,  District  Judge, 
Presiding. 

"Will  Glover,  N.  P.  Woodward, 
Attorneys  for  Defendant." 

The  remaining  bills  are  largely 
upon  the  same  line.  Appellant's  con- 
tention was  that  he  was  not  present 
at  the  burglary  and  had  nothing  to 
do  with  it.  This  confessioii,  which 
was  introduced  against  him  and 
relied  on  by  the  state,  shows  he  was 
present  and  participated  in  the 
burglary.  He  had  made  a  previous 
confession  or  stateinent  denying 
that  he  had  anything  to  do  with  the 
burglary,  but  it  was  not  incriminat- 
ing as  to  the  burglary  and  quite 
unsatisfactory  to  the  state.  It  con- 
nected him  with  receiving  some  of 
the  property  taken  out  of  the  house 
some  hours  after  it  was  taken,  and 
with  knowledge  that  it  was  stolen, 
but  did  not  make  him  a  principal 
in  the  burglary.  He  might  be  prose- 
cuted, if  those  facts  are  true,  for 
receiving  fruits  of  the  crime.  He 
also  proved  an  alibi  by  a  woman  who 
kept  house  where  he  was  boarding 
and  sleeping.  Without  discussing 
this  confession  and  the  manner  of 
obtaining  it  and  what  occurred  in 
securing  it,  it  is  evident  from  an 
inspection  of  what  occurred  that  it 
could  not  be  and  was  not  a  volun- 
tary confession.  The  court  admit- 
ted it  on  the  ground  that  he  would 
leave  it  to  the  jury  to  decide  whether 
it  was  voluntary  or  not,  which  he 
proceeded  to  do  in  his  charge.  We 
suppose  the  jury  must  have  found 
that  it  was  voluntary,  or  tliegr  would 
not  have  convicted.  Wherever  there 
may  be  an  issue  as  to  whether  tiie 
confession  is  voluntary  or  not,  it 
may  be  submitted  to  the  jury  for 
their  determination,  but  in  this  case 
there  seems  to  be  no  evidence  that 
it  was  voluntary;  the  "officer  who 
took  it  excludes  the  idea  that  it  was 
voluntary.    The  facts  he  states  and 
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the  manner  in  which  he  oblained  the 

confession  exclude  the  idea  of  its 

•        being       voluntary. 

«M*ttra'or  There  is  nothing  in 

cnt^liSta^.  ^^  '**'®  ***  indicate 

that  the  fruits  of 
the  crime  were  discovered  by  reason 
of  the  confession.  They  had  already 
been  discovered.  The  record  is  full 
of  testimony  with  reference  to  that 
matter,  and  this  was  either  the  sec- 
ond or  third  statement  that  was 
obtained  f  rcun  appellant,  not  as  to 
where  the  property  was  or  anything 
of  that  sort,  but  as  to  his  connect 
tion  with  the  original  act.  A  volun- 
tary confession  is  just  what  it  says, 

OI.I..I  tew-     *"<*    aaght    to    be 
MBtMaioa—  voluntarily     given, 

'*•■  '•»— *'^-  and  not  forced  or 
extorted  in  any  manner,  even  by 
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S78,  19B  8.  W.   Sit.) 

over-persuasion     or     promise     or 
threats. 

The  judgment  is  reversed  and  the 
cause  is  remanded. 


NOtE. 

The  question  considered  in  the  re- 
ported case  (RoBEKTSON  V.  Statb,  ante, 
868),  whether  testimony  tending  to 
show  that  a  party  or  witness  has  made 
contradictory  statements  fumisheB  a 
foundation  for  supporting  evidence  as 
to  his  4;ruth  and  veracity,  is  the  sub- 
ject of  the  annotation  following  Col- 
VIN  v.  Wilson,  post,  862.  See  specifi- 
cally subd.  L  b,  1,  of  that  annotation 
for  the  application  in  criminal  prose- 
cutions of  the  view  admitting  support- 
ing evidence  in  that  regard. 


NETA  COLVIN 

V. 

ED  WILSON,  Appt 

JTanaos  Supreme  Court  — April  7,  1917, 
(leo  Kan.  247,  164  Pac.  284.) 

WhaesB  —  proving  character  —  contradictory  statementa. 

1.  Where,  in  the  trial  of  an  action  to  reco^^er  damages  for  alleged  assaults 
by  defendant  upon  plaintiff,  the  defendant  introduced  the  testimony  of 
several  witnesses  to  contradict  statements  made  by  the  plaintiff  on  cross- 
examination  concerning  matters  collateral  to  the  issues,  the  court  may,  in 
the  exercise  of  its  sound  discretion,  permit  the  plaintiff  in  rebuttal  to  prove 
her  good  reputation  for  truth  and  veracity  in  the  community  where  she 
resides.  On  the  facts  stated  in  the  opinion  there  was  no  abuse  of  judicial 
discretion  in  the  admission  of  such  rebuttal  testimony. 

[See  note  on  this  question  beginning  on  page  862.] 

Eridence  —  character  of  defendant.       to  disprove  the  act  with  which  he  is 

2.  In  a  civil  action  the  character  of     charged. 

a  party  is  not  admissible  as  evidence         [See  10  R.  G.  L.  947.] 

Headnotes  by  Poeter,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bourbon 
Counigr  (Hulett,  J.)  in  plaintiff's  favor  in  an  action  brought  to  recover 
damages  for  two  assaults  upon  her  person  by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  F.  J.  Oyler  and  J.  6.  Shep- 
pard  for  appellant. 

Messrs.  Habert  Lardner,  B.  Hadson, 
and  Douglas  Hudson,  for  appellee: 

Evidence  of  plaintilTs  good  reputa- 
tion for  truth  and  veracity  or  for  chas- 
tity or  for  any  other  virtue  was  not  ad- 
missible and  was  not  offered  because 
she  was  a  party  to  the  suit.  Evidence 
of  her  good  reputation  for  truth  and 
veracity  was  admissible  in  rebuttal  be- 
cause in  her  capacity  as  a  material  wit- 
ness for  the  plaintiff  an  attempt  was 
made  by  the  defendant  to  impeach  her. 

Wright  v.  McKee,  37  Vt.  163;  Stow 
V.  Converse,  3  Conn.  345,  8  Am.  Dec. 
189;  Simpson  v.  Westenberger,  28 
Kan.  757,  42  Am.  Rep.  195;  1  Wigmore, 
Ev.  p.  184,  §  64;  Gough  v.  St.  John, 
16  Wend.  646;  Pratt  v.  Andrews,  4  N. 
Y.  493;  Fowler  v.  .ffltna  F.  Ins.  Co.  6 
Cow.  678,  16  Am.  Dec.  460;  Curtis  v. 
Hoadley,  29  Kan.  569;  Hammett  v. 
State,  42  Okla.  384,  141  Pac.  421,  Ann. 
Cas.  191M),  1148;  Chicago  City  R.  Co. 
V.  Matthieson,  212  111.  292,  72  N.  E. 
448;  First  Nat.  Bank  v.  Blakeman,  19 
Okla.  106,  12  L.R.A.(N.S.)  364,  91  Pac. 
868;  Underbill,  Ev.  §  362;  Clem  v. 
State,  83  Ind.  427. 

When  a  witness  is  accused  of  recent 
fabrication  of  testimony,  or  his  tes- 
timony is  contradicted  by  other  wit- 
nesses, who  claim  that  he  had  made 
opposite  statements  to  them,  testimony 
of  consistent  statements  made  ante- 
rior to  the  date  of  the  alleged  fabrica- 
tion, or  made  immediately  after  the 
occurrence  of  which  he  has  testified 
took  place,  and  before  he  has  had  any 
reason  or  ground  for  fabricating  an 
untrue  or  false  statement,  is  admis- 
sible. 

State  v.  Petty,  21  Kan.  54;  State  v. 
McKinney,  31  Kan.  570,  3  Pac.  356,  6 
Am.  Crim.  Rep.  538;  State  v.  Hen- 
dricks, 32  Kan.  559,  4  Pac.  1050;  Cloud 
County  V.  Vickers,  62  Kan.  25,  61  Pac. 
891;  Stim  v.  Nelson,  65  Kan.  419,  70 
Pac.  365;  National  Cereal  Co.  v.  Alex- 
ander, 75  Kan.  542,  89  Pac.  928;  State 
V.  Parish,  79  N.  C.  610;  McCord  v. 
State,  83  Ga.  621,  10  S.  E.  487,  8  Am. 
Crim.  Rep.  636. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 

Neta  Colvin,  the  plaintiff,  resides 
with  her  husband  and  children  on  a 
farm  near  Bronson,  in  Bourbon 
county.  Ed  Wilson,  the  defendant, 
is  a  married  man  livinsr  near  the 
plaintiff's  home.    The  two  families 


were  neighbors  and  visited  bade  and 
forth.  Mrs.  Colvin  brougbt  this 
action  against  Wilson 'to  recover 
damages  for  two  alleged  assaults 
upon  her  person.  The  defendant 
answered  with  a  general  denial. 
The  jury  returned  a  verdict  in  plain- 
tiff's favor  for  $500,  upon  which  the 
court  rendered  judgment.  Defend- 
ant appeals. 

The  plaintiff  testified  that  on  two 
occasions  defendant  came  to  her 
home  during  the  absence  of  her  hus- 
band and  forcibly  grabbed  her  in 
his  arms,  pulling  her  close  to  him; 
that  she  screamed  and  tried  to  get 
loose  and  struggled  with  him  for 
two  or  three  minutes  until  he  de: 
sisted.  She  testified  that  on  the 
second  occasion  he  tried  to  induce 
her  to  give  him  a  kiss,  and  that  he 
subjected  her  to  other  indignities. 

1.  The  principal  contention  of  ap- 
pellant is  that  incompetent  testi- 
mony was  admitted  over  his 
objections.  On  rebuttal,  plaintiff 
produced  three  witnesses  who  testi- 
fied that  her  general  reputation 
for  truth  and  veracity  in  the  com- 
munity where  she  resided  was  good. 
The  objection  to  this  was  based  on 
the  claim  that  no  one  had  attacked 
her  reputation  as  to  truth  and  verac- 
ity, and  therefore  it  was  error  to 
admit  proof  of  such  general  reputa- 
tion in  rebuttal.  The  detenxuBation 
of  the  question  depends  upon  what 
constitutes  an  attack  upon  the  cred- 
ibility of  a  witness.  The  evidence 
was  not  offered  because  the  plaintiff 
was  a  party,  but  because  she  was  a 
witness. 

On  cross-examination  counsel  for 
defendant  asked  her  a  number  of 
questions  upon  collateral  matters, 
illustrated  by  the  following: 

Q.  And  you  never  fainted  before 
this? 

A.  No,  sir. 

Q.  In  your  life? 

A.  No,  sir;  I  never  did. 

Q.  You  didn't  tell  Mrs.  Howard 
that  you  was  out  in  the  cow  lot  and 
a  cow  got  after  you  and  frightened 
you  before  this  occurred?  Did  you 
tell  her  that? 

A.  No,  sir. 
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Similar  questioiuft  asked  here  aa 
to  statements  made  to  Mrs.  Leek 
were  answered  by  the  plaintiff  in 
the  negative.  The  defense  aubse- 
quentiy  called  as  witnesses  Mrs. 
Howard  and  Mrs.  Leek,  who  flatly 
contradicted  plaintiff's  statements 
on  these  matters.  Again,  on  cross- 
examination,  plaintiff  was  asked  if 
she  had  ever  flirted  with  defendant 
at  his  honae,  and  if  she  had  ever 
winked  at  him,  to  both  of  which 
questions  she  answered  "No."  The 
defense  subsequently  called  Mrs. 
Wilson  and  her  husband,  who  testi- 
fied that  plaintiff  had  flirted  with 
him  at  his  homie  and  had  winked 
»t  him.  The  defendant  likewise 
called  other  witnesses  who  contra^ 
dieted  plaintiff  on  other  wholly  col- 
lateral matters.  In  each  instance 
counsel  asked  the  contradicting  wit- 
nesses questions  for  which  he 
claimed  he  had~  laid  the  proper 
foondatian  1^  the  previons  ex«mi<- 
nation  of  plaintiff.  The  manifest 
and  only  purpose  of  the  cross-exami- 
iiati<m  as  to  these  matters  and  the 
introduction  of  the  testimony  con- 
tradicting' plaintiff's  statements  in 
respect  thereto  was  to  impeach  her 
veracity  as  a  witness;  and  we  can 
conceive  so  sufficient  reason  why 
testimony  showing  the  plaintiff's 
general  reputation  as  to  truthful- 
ness and  veracity  was  not  competent 
on  rebuttal.  It  is  insisted,  however, 
that  her  r^utation  for  truth  and 
veracity  was  presumed  to  be  good 
until  attacked.  This  is,  of  course, 
fundamental.  But  it  is  also  insisted 
that  no  attack  upon  her  reputation 
had  been  made.  If  defendant  is  cor- 
rect in  the  latter  contention,  he  can-, 
not  claim  that  he  suffered  any  preju- 
dice by  the  admission  of  testimony 
tending  to  establish  something  pre- 
sumed and  conceded  to  be  true.  The 
defendant,  however,  did  make  an 
hidirect  attack  upon  the  credibility 
and  veracity  of  the  witness.  In 
Clem  V.  State,  33  Ind.  418,  427,  it 
was  said:  "The  sole  object  in  ask- 
ing a  witness  whether  he  had  made 
statonents  elsewhere  not  in  accord- 
ance with  his  testimony,  and,  upon 
his  denial,  calling  other  witnesses  to 
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show  that  he  did  make  such  state- 
ments, is  to  create  the  belief  that 
he  is  not  a  credible  witness.  Im- 
peachment of  a  witness  by  proof  <tt 
his  bad  character  is  intended  to  ac- 
complish exactly  and  only  the  same 
thing.  The  statements  and  the  bad 
character  are  alike  inunaterial,  ex- 
cept for  the  single  purpose  of  affect- 
ing the  credit  of  the  witness,  and  it 
is  not  easy  to  say  that  the  two 
methods  are  not  about  equally  effi- 
cient in  accomplishing  the  end.  In 
either  case  the  credibility  of  the  wit- 
ness is  impaired.  .  .  .  If  it  is 
just  in  the  one  case  that  a  party 
should  be  permitted  to  establish  the 
credit  of  his  witness  by  showing  his 
good  character,  it  is  alike  just  in  the 
other  case." 

The  same  conclusion  was  reached 
by  the  court  in  the  case  of  First  Nat. 
Bank  v.  Blakeman,  19  Okla.  106,  12 
L.R.A.(N.S.)  364,  91  Pac.  868.  In 
the  opinion  iii  that  case  1±re  Okla- 
homa court  concedes  that  there  is  an 
irreconcilable  conflict  in  the  authori- 
ties, and  adopts  the  rule  favoring 
the  admission  of  such  testimony  in 
rebuttal  as  one  founded  up<m  the 
better  reason. 

However,  we  do  not  wish  to  be 
understood  as  favoring  the  adoption 
of  the  hard  and  fast  rule  that, 
wherever  proof  has  been  admitted 
showing  contradictory  statements 
of  a  witness  who  is  a  party  con- 
cerning matters  foreign  to  the  is- 
sues, tile  party  whose  veracity  as 
a  witness  in  the  particular  instance 
has  been  assailed  has  then  the  abso- 
lute right  to  offer  rebuttal  testi- 
mony to  show  his  general  reputation 
for  truth  and  veracity.  The  better 
rule,  we  think,  is  to  teave  the  ques- 
tion of  the  admissibility  of  such  re- 
buttal testimony  to 
the  sound  discretion  u,k*^m«^^ 
of  the  trial  court.  S".V~-i,'iV:"' 
In  view  of  the 
course  pursued  by  the  defendant  in 
the  case  at  bar,  there  was  certainly 
no  abuse  of  the  trial  court's  discre- 
tion. The  main  issue  was  whether 
the  alleged  assaults  were  committed. 
There  was  a  flat  contradiction  in  the 
testimony  of  the  two  parties  as  to 
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what  occurred.  Aside  from  his  de- 
nial of  the  assaults,  the  testimony 
offered  by  defendant  consisted  for 
the  most  part  of  attempts  to  show 
that  the  plaintiff  had  testified  false- 
ly as  to  wholly  collateral  nuttters 
inquired  of  in  cross-examination. 

2.  Hie  defendant  offered  to  prove 
that  his  general  reputation  in  the 
community  as  a  moral,  chaste,  and 
law-abiding  citizen  was  good,  to 
which  the  court  sustained  an  objec- 
tion. It  is  urged  by  plaintiff  that 
defendant  failed  to  produce  this  tes- 
timony in  support  of  the  motion  for 
a  new  trial.  His  own  affidavit  was 
filed  stating  that  the  three  witnesses 
whose  testimony  was  rejected 
would,  if  permitted,  have  testified 
that  his  general  reputation  in  these 


respects  was  good.  Under  §  307  of 
the  Civil  Code  (Gen.  Stat.  1909,  § 
5901)  h^  should  have  produced  the 
evidence  "by  affidavit,  deposition  or 
oral  testimony  of  the  witnesses.*' 
However,  no  error  was  committed. 
In  a  civil  action  the  BTidenee- 
character  of  a  party  oi.»rm«>ter  vf 
U  not  admissible  as  •>'*"••".*• 
evidence  tending  to  disprove  the  act 
with  which  he  is  charged.  In  Cur- 
tis V.  Hoadley,  29  Kan.  566,  where 
defendant  was  charged  with  fraud, 
the  judgment  was  reversed  for  error 
in  admitting  evidence  of  defendant's 
reputation  for  honesty  and  fair  deal- 
ing. To  the  same  effect  is  Simpson 
V.  Westenberger,  28  Kan.  756,  42 
Am.  Rep.  195. 

The  judgment  is  affirmed. 


ANNOTATION. 

Testimony  tending  to  ihow  dwt  party  or  wilnew  has  made  oontradietorjr  steta- 
inents  as  ground  for  evidence  as  to  his  troth  and  veracity. 


I.  View  that  testimony  is  admissible: 

a.  Role  stated,  862. 

b.  Application  of  mle: 

1.  In      criminal      prosecution, 

864. 

2.  In  civil  action,  871. 

I.  V^ew  that  teatimony  im  adiniaaible. 
a.  Bwl«  stated. 

In  a  number  of  jurisdictions  the 
rule  is  that  where  a  witness  has  tes- 
tified, and  the  opposite  party  has  eith- 
er on  cross-examination  of  the  witness 
or  by  the  introduction  of  independent 
testimony  impeached  the  witness  by 
proof  that  he  has  made  contradictory 
and  inconsistent  statements  out  of 
court,  it  is  competent  to  corroborate 
him  by  evidence  of  his  general  repu- 
tation for  truth  and  veracity. 

Alabama. — Hadjo  v.  Gooden  (1848) 
18  Ala.  718;  Lewis  v.  State  (1860)  35 
Ala.  380;  Haley  v-  State  (1879)  68  Ala. 
83;  HoUey  v.  State  (1894)  105  Ala. 
100, 17  So.  102;  Towns  v.  State  (1895) 
111  Ala.  1,  20  So.  598;  McClellan  v. 
State  (1897)  117  Ala.  140,  23  So.  653; 
Lusk  V.  State  (1900)  129  Ala.  1,  30  So. 
33;  Brown  v.  State  (1904)  142  Ala. 
287,    38    So.    268;    Graham    t.    State 


II.  View  that  testimony  is  inadmissible: 

a.  Rule  stated,  878. 

b.  Application  of  rule: 

1.  In      criminal      prosecution, 

878. 

2.  In  civil  action,  882. 
III.  Rule  in  Kansas,  887. 

(1908)  153  Ala.  38,  45  So.  580;  Rob- 
bins,  V.  State  (1916)  18  Ala.  App.  167, 
69  So.  297. 

Florida.— Mercer  v.  State  (1898) 
40  Fla.  216,  74  Am.  St.  Rep.  136.  24  So. 
154. 

Georgia.  —  McEwen  v.  Springfield 
(1879)  64  Ga.  159;  Price  v.  State 
(1884)  72  Ga.  441;  Clark  v.  State 
(1903)  117  Ga.  264,  43  S.  E.  853;  Bell 
Bros.  V.  Aiken  (1907)  1  Ga.  App.  36, 
57  S.  E.  1001. 

Indiana. — Paxton  v.  Dye  (1866)  26 
Ind.  393;  Clark  v.  Bond  (1868)  29  Ind. 
555;  Harris  v.  State  (1868)  30  Ind. 
131;  Clem  v.  State  (1870)  33  Ind.  418; 
Stratton  v.  State  (1874)  45  Ind.  468; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Praw- 
ley  (1886)  110  Ind.  18,  9  N.  E.  594; 
Carroll  County  v.  O'Connor  (1893) 
187  Ind.  622,  35  N.  E.  1006,  87  N.  E. 
16;  Garr,  S.  &  (X  v.  Shaffer  (1894) 
139  Ind.  191,  38  N.  B.  811. 
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Louisiana.— State  v.  Boyd  (1886)  38 
La.  Ann.  374. 

Maryland.— Davis  v.  State  (1878) 
88  Md.  15. 

JMissoari. — State  v.  Cooper  (1880) 
71  Mo.  436;  Miller  v.  St.  Louis  R.  €k>. 
(1878)  6  Mo.  App.  471,  9  Am.  Neff. 
Cas.  504;  Fulkersonv.  Murdock  (1893) 
53  Mo.  App.  151,  affirmed  in  (1894) 
123  Mo.  292,  27  S.  W.  556;  Walker  v. 
Phoenix  Ins.  C^.  (1895)  62  Mo.  App. 
209;  Berryman  v.  Cox  (1898)  73  Mo. 
App.  67;  Alkire  Grocer  Co.  t.  Tagart 
(1899)  78  Mo.  App.  166;  Browning  t. 
Chicago,  R.  L  &  P.  R.  Co.  (1906)  118 
Mo.  App.  449,  94  S.  W.  315;  State  v. 
Christopher  (1908)  134  Mo.  App.  6, 
114  S.  W.  549. 

North  Carolina. — Ulster  v.  Dewey 
(1874)  71  N.  C.  14;  Armfield  v.  Ra- 
leigh &  S.  R.  Co.  (1913)  162  N.  C.  24, 
77  S.  E.  963. 

Oklahoma.— First  Nat.  Bank  v. 
Blakeman  (1907)  19  Okla.  106,  12 
L.R.A.(N.S.)  364,  91  Pac.  868. 

Texas.— Burrell  v.  State  (1857)  18 
Tex.  718;  Johnson  v.  Brown  (1879)  51 
Tex-  65;  Dixon  v.  State  (1883)  15  Tex. 
App.  271;  Thomas  v.  State  (1886)  18 
Tex.  App.  218;  Phillips  v.  State  (1885) 
19  Tex.  App.  158;  Crook  v.  State 
(1889)  27  Tex.  App.  198, 11  S.  W.  444; 
Tipton  V.  State  (1891)  30  Tex.  App. 
530.  17  S.  W.  1097;  Ledbetter  v.  State 
(1896)  —  Tex.  Crim.  Rep.  — ,  29  S.  W. 
479:  Morrison  t.  State  (1897)  37  Tex. 
Grim.  Rep.  601,  40  S.  W.  691;  Payne 
▼.  State  (1899)  40  Tex.  Crim.  Rep.  290, 
50  &  W.  863;  Pox  V.  Robbins  (1902) 
—  Tex.  av.  App.  — ,  70  S.  W.  697; 
Sheppard  v.  Love  (1902)  —  Tex.  Civ. 
App.  — .  71  S.  W.  67;  Runnels  v.  State 
(1903)  46  Tex.  Crim.  Rep.  446,  77  S. 
W.  458;  Swain  v.  State  (1905)  48  Tex. 
Crim.  Rep.  98,  86  S.  W.  335;  Harris  v. 
State  (1906)  49  Tex.  Crim.  Rep.  338, 
94  S.  W.  227;  Dunlap  v.  State  (1906) 
50  Tex.  Crim.  Rep.  504,  98  S.  W.  845; 
Myers  v.  State  (1907)  —Tex.  Crim. 
Rep.  — ,  101  S.  W.  1000;  Brown  v.  State 
(1907)  52  Tex.  Crim.  Rep.  267,  106  S. 
W.  368;  Alderson  v.  State  (1908)  53 
Tex.  Crim.  Rep.  525,  111  S.  W.  738; 
Grabam  v.  State  (1909)  57  Tex.  Crim. 
Rep.  104,  123  S.  W.  691;  Contreras  v. 
San  Antonio  Traction  Co.  (1904)  — 
Tex-  Civ.  App.  — ,  83  S.  W.  870;  Mis- 


souri, K.  &  T.  R.  Co.  v.  Adams  (1906) 
42  Tex.  Civ.  App.  274,  98  S.  W.  498; 
Kansas  City  Southern  R>  Co.  v.  Wil- 
liams (1908)  —  Tex.  Civ.  App.  — ,  111 
S.  W.  196;  Missouri,  K.  &  T.  R.  Co.  v. 
Adams  (1906)  42  Tex.  Civ.  App.  274, 
114  S.  W.  493;  Houston  Electric  Co.  v. 
Faroux  (1910)  69  Tex.  Civ.  App.  232, 
126  S.  W.  922;  Dickson  v.  State  (1912) 
66  Tex.  Crim.  R^.  270, 146  S.  W.  914; 
Becker  v.  State  (1916)  80  Tex.  Crim. 
Rep.  186,  190  S.  W.  185;  ROBERTSON  v. 
State  (reported  herewith)  ante,  858. 

Vermont.— State  v.  Roe  (1840)  12 
Vt.  93;  Paine  v.  Tilden  (1848)  20  Vt 
554;  Sweet  v.  Sherman  (1848)  21  Vt. 
23;  Stevenson  v.  Gunning  (1892)  64 
Vt.  601,  25  Atl.  697. 

Virginia. — Creorge  v.  Pilcher  (1877) 
28  Gratt  299,  26  Am.  Rep.  350;  Rey- 
nolds V.  Richmond  &  M.  R.  Co.  (1895) 
92  Va.  400,  28  S.  E.  770. 

West  Virginia.— State  ▼.  Staley 
(1899)  45  W.  Va.  792,  32  S.  E.  198. 

The  rule  was  laid  down  in  Armfield 
V.  Raleigh  &  S.  R.  Co.  (1918)  162  N.  €. 
24,  77  S.  E.  968,  as  follows:  "When- 
ever the  credit  of  a  witness  is  im- 
peached, whether  by  proof  of  general 
bad  character  or  by  contradictory 
statements  by  himself,  or  by  cross- 
examination  tending  to  impeach  his 
veracity  or  memory  ...  it  may  be 
restored  or  strengthened  by  any  prop- 
er evidence  tending  to  restore  con- 
fidence in  his  veracity  and  in  the 
truthfulness  of  his  testimony,  whether 
such  evidence  appears  in  a  verbal  or 
written  statement,  verified  or  not,  or 
whether  the  previous  statements  were 
made  ante  litem  motam  or  pending  the 
controversy." 

In  Dickson  v.  State  (1912)  66  Tex. 
Crim.  Rep.  270,  146  S.  W.  914,  the 
lule  is  thus  laid  down:  "Either  side 
is  entitled  to  prove  general  reputa- 
tion for  truth  and  veracity  of  witness 
who  has  been  impeached  or  sought  to 
be  impeached  by  proof  of  contradic- 
tory statements." 

Similarly,  in  State  v.  Boyd  (1886) 
38  La.  Ann.  374,  the  court  said:  "The 
exception  to  the  ruling  of  the  court 
in  admitting  testimony  as  to .  the 
character  for  truth  and  veracity  of 
two  of  the  state's  witnesses  is  not 
good  under  the  circumstances  of  this 
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case,  where  the  judge  states  that  on 
cross-examination  of  other  witnesses, 
the  counsel  for  .defendant  had  at- 
tempted to  impeach  or  invalidate 
their  evidence.  We  think  this  brings 
the  case  within  the  rule  laid  down  by 
Greenleaf  and  supported  by  the 
weight  of  authority:  'Where  ev- 
idence of  contradictory  statement  by 
a  witness  or  of  other  particular  facts 
is  offered  by  way  of  impeaching  his 
veracity,  his  general  character  for 
truth  being  thus  in  some  sort  put  in 
issue,  it  has  been  deemed  reasonable 
to  admit  general  evidence  that  he  is  a 
man  of  strict  integrity  and  scrup- 
ulous regard  for  truth.'" 

It  has  been  held  that  testimony 
which  tends  to  show  that  a  witness 
has  made  contradictory  statements 
impairs,  if  not  directly  assails,  his 
veracity,  and  "under  such  circum- 
stances, it  was  certainly  allowable  to 
sustain  the  credibility  of  the  witness 
by  proof  of  his  general  character, 
and  that  he  would  be  believed  on 
oath."  Hadjo  v.  Gooden  (1848)  18 
Ala.  718. 

"When  a  witness  in  a  preliminary 
cross-examination  is  questioned  as  to 
previous  contradictory  statements 
made  by  him,  and  positively  denies 
having  made  them,  and  testimony  is 
thereafter  introduced  to  show,  and 
which  tends  to  show,  that  he  did 
make  such  statements  contradictory 
of  his  present  testimony,  his  testi- 
mony is  thereby  directly  impeached, 
and  his  reputation  for  truth  and 
veracity  fairly  put  in  issue.  In  such 
cases  the  rule  is  that  witnesses  may 
be  introduced  in  rebuttal  to  show 
that  the  general  reputation  of  the 
assailed  witness  for  truth  and  veraci- 
ty is  good."  Contreras  v.  San  An- 
tonio Traction  Co.  (1904)  —  Tex. 
Civ.  App.  — ,  83  S.  W.  870. 

b.  Appltcatlon  of  rttle. 

1.  In  eriminol  proaeouUon. 

Where  a  witness  on  cross-examina- 
tion denies  that  he  had  threatened 
another  with  personal  violence  unless 
his  testimony  should  be  to  a  certain 
effect,  and  evidence  is  offered  to 
prove  that  he  did  so,  this  constitutes 
an  attempt  to  discredit  the  witness, 


and  it  is  competent  to  introduce  ev- 
idence to  sustain  his  credit  as  a  truth- 
ful witness.  Lewis  v.  State  (1860) 
35  Ala.  380. 

In  Haley  v.. State  (1879)  68  Ala.  88, 
a  witness  for  the  state  was  asked  on 
cross-examination  if  he  had  not,  at  a 
given  time  and  place,  made  a  state- 
ment to  another  touching  the  matter 
of  his  evidence,  which  was  variant 
from  the  testimony  .he  had  given.  He 
answered  that  he  had  not.  Evidence 
was  then  heard  as  to  the  contradic- 
tory statements,  and  it  was  held  per- 
missible to  sustain  his  credibility  by 
proof  of  his  general  good  character. 

In  Holley  v.  State  (1894)  105  Ala. 
100,  17  So.  102,  a  witness  for  the 
prosecution,  after  identifying  one  of 
the  defendants,  admitted  on  cross- 
examination  that  he  had  stated  at  va- 
rious times  and  to  different  persons 
that  he  did  not  recognize  any  of  the 
robbers  on  the  night  of  the  crime,  and 
did  not  know  who  they  were.  The 
state  was  then  allowed  to  introduce 
evidence  of  the  good  character  of  the 
witness  for  truth  and  veracity.  In 
afSrming  this  ruling,  it  was  said: 
"The  credit  of  a  witness  may  be  im- 
peached by  proof  that  he  made  state- 
ments out  of  court  contrary  to  what 
he  has  testified  at  the  trial,  .  .  . 
and  where  evidence  has  been  intro- 
duced by  the  defendant,  by  way  of 
impeaching  him,  tending  to  ahow 
that  one  of  the  state's  witnesses  had 
made  such  contradictory  statements, 
the  witness's  general  -  character  for 
truth  having  been  thus,  in  a  measure, 
assailed,  it  was  competent  .for  the 
state  to  introduce  evidence  to  sustain 
his  general  character,  and  to  show 
that  it  was  good  for  truth  and  veraci- 
ty." 

So,  in  Towns  v.  State  (1895)  111 
Ala.  1,  20  So.  598,  evidence  was  ad- 
mitted as  to  the  character  of  a  wit- 
ness for  truth  and  .veracity,  after 
testimony  had  been  given  showing 
that  her  statements  at  the  trial  were 
in  conflict  with  others  she  had  pre- 
viously made.  The  appellate  court 
said:  "Testimony  having  been  in- 
tMduced  to  discredit  the  witness 
...    it  was  competent  to  introduce 
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evidence  to  support  her  general  cred- 
it as  a  witness." 

In  McClellan  v.  State  (1897)  117 
Ala.  140,  23  So.  653,  a  witness  for  the 
«tate  testified  that  the  defendant  had 
-sold  him  whisky,  and  denied  having 
made  an  alleged  statement  to  the  con- 
trary, which  was  testified  to  by  two 
witnesses.  It  was  held  that  evidence 
as  to  his  character  was  admissible, 
the  court  saying:  "The  defendant 
having  introduced  evidence  tending 
to  discredit  the  witness  .  .  .  it  is 
Jiot  to  be  doubted  that  it  was  compe- 
tent for  the  state  to  support  him  by 
calling  witnesses  to  show  that  his 
general  character  was  good." 

In  Lusk  v.  State  (1900)  129  Ala. 
1,  30  So.  38,  a  bastardy  proceeding, 
the  prosecutrix  on  cross-examina- 
tion admitted  that  during  the  period 
inquired  about  she  had  been  visited 
by  and  associated  with  men  other 
than  the  defendant,  and  further,  that 
she  had  told  the  justice  of  the  peace 
at  a  preliminary  hearing  that  she  had 
never  "kept  company"  with' any  other 
young  man  but  the  defendant.  It 
was  held  proper  to  admit  testimony 
as  to  her  veracity,  the  court  saying: 
"On  behalf  of  the  defense  there  was 
adduced  the  testimony  of  several 
other  witnesses  going  to  show  that 
the  prosecutrix  had  Tcept  company' 
with  other  young  men  than  the  de- 
fendant. All  this  testimony  was  re- 
ceived without  objection,  so  that  no 
question  of  its  materiality  arises; 
and  having  been  treated  and  doubt^ 
less  made  to  do  the  offices  of  material 
testimony  on  the  trial,  the  principle 
that  a  witness  cannot  be  impeached 
by  evidence  of  contradictory  state- 
ments as  to  immaterial  matters  can 
have  no  application  in  the  premises, 
even  if  these  were  absolutely  imma- 
terial matters,  which  we  do  not  de- 
cide. That  this  evidence  of  what  the 
prosecutrix  testified  on  the  prelim- 
inary hearing  and  of  facts  going  to 
show  that  what  she  then  deposed  was 
untrue  was  in  the  nature  of  impeach- 
ment of  her  credibility  as  a  witness 
on  the  final  trial,  there  can,  we  think, 
be  no  question.  Being  such,  it  was 
«learly  competent  for  the  state  in  re- 
buttal to  support  her  credibility  by 
6  A.L.R.— 55. 


evidence  of  her  general  good  charac- 
ter and  of  her  general  good  character 
for  truth  and  veracity. 

While  the  assaulted  party,  in  a 
trial  for  assault  with  intent  to  kill, 
was  testifying,  a  predicate  was  laid 
for  proving  a  contradictory  state- 
ment, which  he  denied,  but  which  the 
defendant  proved  was  made,  and  it 
was  held  that  an  "objection  to  the 
proof  of  good  character  of  the  wit- 
ness .  .  .  was  properly  overruled, 
as  he  had  testified  as  a  witness  and 
had  been  impeached  by  the  defendant 
as  to  contradictory  statements,  and  it 
was  permissible  to  sustain  his  cred- 
ibility by  proof  of  good  character." 
Brown  v.  State  (1904)  142  Ala.  287, 
38  So.  268. 

In  Graham  v.  State  (1908)  153  Ala. 
38,  45  So.  580,  the  defendant  had 
examined  witnesses  as  to  contradic- 
tory statements  made  by  a  witness 
for  the  purpose  of  impeaching  him, 
and  it  was  held  that  "this  opened  the 
door  for  the  state  to  sustain  said  wit- 
ness by  proof  as  to  his  general  char- 
acter." 

In  Bobbins  v.  State  (1916)  18  Ala. 
App.  167,  69  So.  297,  writ  of  certiorari 
denied  in  (1915)  195  Ala.  696,  70  So. 
1014,.  contradictory  statements  were 
shown  to  have  been  made  by  a  wit- 
ness touching  the  whereabouts  of  cer- 
tain clothing  alleged  to  have  been 
worn  by  the  defendant  at  the  time  of 
the  commission  of  the  offense,  and  it 
was  held  that  the  court  did  not  err  in 
allowing  the  state  to  prove  good  char- 
acter of  the  witness  for  truth  and 
veracity. 

In  Mercer  v.  State  (1898)  40  Fla. 
216,  74  Am.  St.  Rep.  185,  24  So.  164, 
wherein  witnesses  were  introduced 
in  rebuttal  for  the  purpose  of  sus- 
taining the  general  reputation  and 
character  for  truth  and  veracity  of 
several  other  state  witnesses,  it  was 
held  that  the  evidence  was  properly 
received  against  the  objection  of  the 
defendant  on  the  ground  that  their 
reputation  for.  truth  and  veracity  had 
not  been  attacked  and  was  not  in  is- 
sue. The  court  said:  "The  general 
characters  of  the  state's  witnesses, 
whose  reputation  for  truth  and  verac- 
ity in  the  communities  in  which  they 
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lived  was  sought  to  be  established 
and  sustained  by  the  challenged 
evidence,  had  not  been  attempted  to 
be  impeached  by  any  direct  general 
assault  thereon,  it  is  true,  but  the 
defendants,  as  to  each  of  said  wit- 
nesses, had  not  only  on  cross-examin- 
ation and  by  their  own  witnesses  un- 
dertaken to  cast  discredit  upon  them 
for  truth  and  veracity,  but  introduced 
various  witnesses  who  testified  to  con- 
tradictory statements  alleged  to  have 
been  made  by  them  on  other  occa- 
sions respecting  the  subject-matter 
of  their  testimony,  conflicting  with 
the  evidence  at  the  trial." 

In  that  case,  in  addition  to  the 
proof  to  sustain  the  general  charac- 
ter of  the  witness  for  truth  and 
veracity,  the  state  attorney  was  al- 
lowed, over  the  objection  of  the  de- 
fendants, to  go  further  in  its  sustain- 
ing proof  and  to  interrogate  the 
supporting  witnesses  by  independent 
questions  as  to  the  character  for  hon- 
esty of  the  sustained  witnesses,  and 
this  was  held  to  be  reversible  error, 
the  court  saying:  "The  general  well- 
settled  rule  of  law  is,  that  when  the 
character  of  a  witness  is  gone  into, 
the  only  proper  object  of  inquiry  is 
as  to  his  repotation  for  truth  and 
veracity.  1  Taylor,  Ev.  pp.  267  et 
seq.  and  cases  cited.  Neither  his 
general  character,  nor  particular 
phases  or  traits  of  character,  can  be 
gone  into,  but  the  inquiry  must  be 
confined  to  his  reputation  or  char- 
acter for  truth  and  veracity." 

In  Georgia  the  rule  is  established 
by  statute  that  a  witness  impeached 
by  proof  of  contradictory  statements 
may  be  sustained  by  proof  of  general 
good  character,  the  eifect  of  the  evi- 
dence to  be  determined  by  the  jury. 
Price  V.  State  (1884)  72  Ga.  444.  In 
that  case  one  of  the  grounds  of  ex- 
ception was  that  the  court  allowed  the 
prosecution  in  a  tiial  for  homicide  to 
prove  by  a  witness  that  the  general 
character  of  another  witness  was 
good,  and  that  he  would  believe  him 
on  oath,  the  objection  being  that  there 
was  no  impeachment  of  the  witness 
by  proof  of  bad  character.  It  ap- 
peared, however,  from  a  note  by  the 
lower  court,  that  counsel  for  the  de- 


fendant had  proved  contradictory 
statements  made  by  the  witness,  and 
it  was  held  that  "the  Code,  as  well  as 
repeated  rulings  of  this  court,  afSrms 
that  attacks  on  the  character  of  a  wit- 
ness by  contradictory  statements 
may  be  rebutted  by  proof  of  general 
good  character  for  truth  and  stand- 
ing in  society." 

And  in  Clark  v.  State  (1903)  117 
Ga.  254,  48  S.  E.  863,  the  provision  of 
the  Georgia  Code  was  applied  in  the 
ofScial  syllabus  of  the  court  as  fol- 
lows: "A  witness  sought  to  be  im-. 
peached  by  previous  contradictory 
statements  may  be  sustained  by 
proof  of  general  good  character,  the 
effect  of  the  evidence  to  be  de- 
termined by  the  jury."  Compare 
Bell  V.  State  (1896)  100  Ga.  78,  27  S. 
E.  669,  wherein  the  defendant  sought 
to  impeach  the  principal  witness  for 
tiie  state  by  proof  of  general  bad  char- 
acter and  by  proof  of  contradictory 
statements,  and  it  was  held  erroneous 
to  charge  generally  that  "when  it 
sought  to  impeach  a  witness  by  either 
of  these  modes,  the  credibility  of  the 
witness  may  be  restored  by  proof  of 
general  good  character,"  as  the  effect 
of  such  a  charge  would  be  to  allow 
proof  of  good  character  to  restore  the 
witness  to  credibility,  even  though  the 
truth  of  his  testimony  has  been  actual- 
ly disproved. 

Evidence  of  the  general  good  chai^ 
acter  of  a  witness  for  the  state  was 
jillowed  in  Clem  v.  State  (1870)  33  Ind. 
418,  after  the  defense  had  impeached 
the  witness  by  proof  of  statements 
made  by  him  contradictory  of  the  facts 
to  which  he  had  testified.  A  part  of 
the  opinion  upon  the  general  subject  is 
quoted  in  (CoLViN  v.  Wilson,  report- 
ed herewith)  ante,  859. 

In  Harris  v.  State  (1868)  80  Ind. 
131,  a  trial  for  assault  with  attempt 
to  rape,  the  prosecuting  witness  was 
asked  if  she  had  not  made  a  certain 
statement.  On  her  replying  in  the 
negative,  an  attempt  to  contradict  her 
was  made  by  a  witness  for  the  defend- 
ant. No  evidence  was  offered  in  re- 
buttal, but  the  general  rule  was  recog- 
nized by  the  court  in  the  following 
words:  "The  character  of  the  prose- 
cuting witness,  having  been  attacked. 
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was  open  to  the  state  as  well  as  to  the 
defendant.  Such  character  was  not  a 
matter  peculiarly  within  the  knowl- 
edse  of  either  party.  The  failure  to 
sustain  on  the  one  side,  or  to  attack 
on  the  other,  gave  no  legal  ground  for 
presumptions." 

In  Stratton  t.  State  (1874)  45  Ind. 
468,  no  objection  was  raised  to  the 
intaroduction  in  evidence  of  testimony 
sustaining  the  general  moral  charac- 
ter of  a  witness  who  had  been  im- 
peached on  the  ground  that  he  had 
made  statements  out  of  court  conflict- 
ing with  his  evidence,  but  the  question 
turned  on  the  fact  that  the  sustaining 
testimony  related  to  a  time  two  years 
prior  to  the  alleged  offense,  and  it  was 
held  that  it  was  properly  admitted. 

In  Davis  v.  State  (1878)  38  Md.  16, 
it  was  held  proper  not  only  to  admit 
evidence  of  the  good  character  for 
truth  and  veracity  of  the  witness  who 
had  been  impeached  by  proof  of  con- 
tradictory statements,  but  also  like 
evidence  as  to  the  character  of  the  im- 
peaching witness.  The  court  said: 
"The  credit  of  the  two  witnesses 
.  .  .  was  fairly  put  in  issue,  and  it 
was  equally  competent  for  the  state, 
under  such  circumstances,  to  support 
the  general  character  of  .  .  .  for 
veracity.  To  permit  the  credit  of  the 
two  witnesses  to  be  put  in  issue,  and 
then  to  deny  to  either  side  the  right 
of  rastaining  its  witness  by  proof  of 
general  character  for  veracity,  would 
be  to  deprive  the  jury  of  evidence 
necessary  to  the  determination  of  the 
issue  thus  submitted  to  them.  And 
where  such  evidence  has  been  admit- 
ted in  support  of  the  witness  on  the 
one  side,  it  would  be  manifestly  un- 
just to  deny  the  same  right  to  the 
other." 

In  State  v.  Christopher  (1908)  134 
Mo.  App.  6,  114  S.  W.  649,  a  prosecu- 
tion for  the  illegal  sale  of  liquor  in 
violation  of  a  local-option  law,  a  de- 
tective employed  and  paid  by  the 
prosecuting  witness  testified  to  the 
fact  that  an  illegal  sale  was  made  by 
defendant,  as  charged  in  the  informa- 
tion. His  testimony  was  contradicted 
in  all  essential  matters  by  that  of  de- 
fendant and  his  witnesses,  some  of 
whom  testified  that  the  detective  had 


made  statements  out  of  court  which 
contradicted  his  testimony  in  impor- 
tant particulars.  The  state  then  of- 
fered witnesses  to  prove  that  the  gen- 
eral reputation  of  the  detective  for 
veracity  was  good,  and  it  was  held  that 
the  objection  of  the  defendant  was 
properly  overruled. 

In  State  v.  Cooper  (1880)  71  Mo. 
486,  the  rule  was  recognized,  but  it 
was  held  that  the  evidence  as  to  the 
character  of  the  defendant  for  truth 
and  veracity  was  properly  excluded  be- 
cause prematurely  offered,  the  court 
saying:  "It  was  after  his  denial  that 
he  had  made  certain  statements,  and 
before  the  state  introduced  any  evi- 
dence to  contradict  him,  that  the  evi- 
dence was  offered,  and  the  offer  was 
not  repeated  after  the  state's  contra- 
dictory evidence  was  introduced." 

In  Dixon  v.  State  (1888)  16  Tex, 
App.  271,  on  cross-examination  of  a 
witness,  the  proper  basis  was  laid  to 
prove  that  he  had  made  prior  inconsist- 
ent statments  in  relation  to  the  alleged 
assault,  directly  contradicting  the 
matters  testified  to  by  him.  These 
contradietoiT  statements  were  fully 
proved  by  evidence  introduced  for  that 
purpose  by  the  state.  To  counteract 
the  effect  of  this  impeaching  testi- 
mony, and  to  support  and  give  credit 
to  the  witness,  the  defendant  offered 
several  witnesses  to  prove  that  they 
were  well  acquainted  with  the  general 
reputation  of  the  witness,  in  the  com- 
munity in  which  he  lived,  for  truth 
and  veracity,  and  that  it  was  good. 
To  this  testimony  the  district  attorney 
objected,  the  objection  was  sustained 
by  the  court,  and  the  defendant  ex- 
cepted. It  was  held,  however,  that  the 
evidence  should  have  been  admitted, 
the  court  saying:  "We  have  thus  pre- 
sented to  as  the  question :  Can  a  wit- 
ness's testimony,  which  has  been  im- 
peached merely  by  proof  of  prior  con- 
flicting statements  made  by  him,  be 
sustained  by  calling  witnesses  to  show 
that  his  reputation  for  truth  and  ve- 
racity is  good?  Upon  this  subject  Mr. 
Greenleaf  says:  'Where  evidence  of 
contradictory  statements  by  a  witness, 
or  of  other  particular  facts,  as,  for  ex- 
ample, that  he  had  been  committed  to 
the  house  of  correction,  is  offered  by 
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way  of  impeaching  his  veracity,  his 
general  character  for  truth  being  thus 
in  some  sort  put  in  issue,  it  has  been 
deemed  reasonable  to  admit  general 
evidence  that  he  is  a  man  of  strict  in- 
tegrity, and  scrupulous  regard  for 
truth.'  1  Greenl.  Ev.  §  469.  It  has 
been  denied  by  respectable  authority 
that  the  text  of  Mr.  Greenleaf,  above 
quoted,  is  sound  law.  .  .  .  But  the 
weight  of  authority,  we  think,  is  in 
support  of  the  text,  and  in  favor  of 
the  admissibility  of  such  evidence. 
.  .  .  In  our  own  state  the  text  of 
Mr.  Greenleaf,  above  quoted,  was  cited 
and  adopted  as  the  correct  rule  by  our 
supreme  court  in  the  case  of  Burrell 
V.  State  (1857)  18  Tex.  713.  In  that 
case  the  court  say:  'When  the  credit 
of  the  witness  had  been  impeached  by 
proof  that  he  had  made  a  statement 
contrary  to  what  he  had  testified  on 
the  trial,  it  was  competent  to  admit 
evidence  of  his  general  good  character 
for  truth  and  veracity.'  If  the  evi- 
dence is  competent  and  material,  it  is 
admissible,  and  it  would  be  error  to 
reject  it  when  offered  in  a  proper  case. 
We  think  the  Burrell  Case  is  conclu- 
sive of  the  question  in  this  state,  and 
that  the  rule  there  announced  is  not 
only  supported  by  the  weight  of  au- 
thority, but  is  in  accordance  with  rea- 
son and  justice.  In  the  case  before 
us,  the  credit  of  the  defendant's  prin- 
cipal witness  was  directly  attacked  in 
a  manner  calculated  to  seriously  dam- 
age it,  and  thereby  prejudice  the  de- 
fendant's case.  It  would  certainly  be 
most  unjust  to  deny  the  defendant  the 
privilege  of  removing,  if  he  could, 
from  the  minds  of  the  jury  the  unfa- 
vorable opinion  as  to  the  credibility  of 
his  witness,  likely  to  be  produced  by 
the  impeaching  evidence  of  the  state. 
To  prove  that  the  general  reputation 
of  the  witness  for  truth  and  veracity 
was  good  in  the  community  in  which 
he  resided  might  fully  establish  in  the 
minds  of  the  jury  the  credibility  of  the 
witness,  or,  at  least,  might  so  far  ac- 
complish that  effect  as  to  create  in  the 
minds  of  the  jury  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant.  Upon 
the  credibility  of  this  witness  mainly 
rested  the  fate  of  the  defendant.  His 
testimony  was  to  be  weighed  in  the 


balances  against  that  of  the  state.  By 
the  attack  made  by  the  state  upon  his 
testimony,  its  weight  was  undoubtedly 
lessened.  He  had  the  right  to  cast 
into  his  side  of  the  balances  the  good 
character  of  his  witness  for  truth, 
that  the  jury  might  weigh  it  in  con- 
nection with  all  the  other  evidence  un- 
dergoing their  consideration.  We 
think  the  court  erred  in  rejecting  the 
evidence  offered  by  the  defendant  in 
support  of  the  credibility  of  the  wit- 
ness." 

In  Thomas  v.  State  (1885)  18  Tex. 
App.  213,  an  indictment  for  forgery,  a 
witness  was  impeached  by  proving 
contradictory  statements  made  by  him 
out  of  court,  and  the  offer  to  prove  his 
general  good  character  and  his  repu- 
tation for  truth  and  veracity  was  re- 
fused. This  was  held  to  be  error.  The 
court  held  that  the  party  calling  a 
witness  may  sustain  him  by  showing 
that  his  reputation  for  truth  and  ve- 
racity is  good,  saying:  "This  has 
always  been  the  rule  in  Texas,  in  both 
civil  and  criminal  cases." 

Where  a  witness  in  the  trial  of  an 
indictment  for  murder  testifies,  impli- 
cating the  defendant,  who  introduces 
evidence  showing  that  prior  to  the 
trial  the  witness  had  made  statements 
in  which  he  said  the  defendant  had 
nothing  to  do  with  the  murder,  it  is 
not  error  to  permit  the  state  to  prove 
that  the  general  reputation  of  the  wit- 
ness for  truth  and  veracity  was  good. 
Crook  v.  State  (1889)  27  Tex.  App.  198, 
11  S.  W.  444. 

In  Tipton  v.  State  (1891)  30  Tex. 
App.  530,  17  S.  W.  1097,  a  trial  for 
incest,  the  prosecuting  witness  was 
contradicted  as  to  several  of  her  state- 
ments by  witnesses  who  testified  to 
statements  made  by  her  with  regard  to 
the  paternity  of  her  child,  in  conflict 
with  her  testimony  as  given  on  the 
witness  stand.  It  was  held  not  to  be 
error  to  permit  the  prosecution  to  in- 
troduce several  witnesses  who  testi- 
fied to  the  general  good  reputation  of 
the  witness  in  the  neighborhood  in 
which  she  lived,  for  truth  and  veracity. 

In  Ledbetter  v.  State  (1895)  —  Tex. 
Crim.  Rep.  — ,  29  S.  W.  479,  the  de- 
fendant sought  to  impeach  a  witness 
for  the  prosecution  by  shewing  that  he 
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had  made  statements  to  others  in  con- 
flict with  his  testimony.  To  support 
this  witness,  the  state  proved  that  his 
general  reputation  for  truth  and  ve- 
racity was  good,  and  it  was  held  that 
this  evidence  was  admissible,  notwith- 
standing the  contention  of  the  defend- 
ant that  such  proof  can  only  be  made 
when  a  witness  is  sought  to  be  im- 
peached by  evidence  that  his  general 
reputation  for  truth  and  veracity  was 
bad. 

In  Bunnels  v.  State  (1903)  46  Tex. 
Crim  Rep.  446,  77  S.  W.  458,  the  ap- 
pellant reserved  a  number  of  excep- 
tions to  the  evidence  offered  and  in- 
troduced by  the  state  to  prove  the  good 
character  of  two  witnesses  for  truth 
and  veracity  in  the  community  in 
which  they  lived,  These  bills,  as  ex- 
plained by  the  court,  showed  that  the 
testimony  was  introduced  after  the 
witnesses  had  been  attacked  by  the  ap- 
pellant by  showing  they  had  testi- 
fied to  material  facts  at  the  examining 
trial  diiferent  from  their  testimony  on 
this  trial  before  the  jury.  It  was  held 
the  evidence  was  admissible. 

Where  in  a  trial  for  murder,  for  the 
purpose  of  impeaching  and  contradict- 
ing the  defendant,  who,  while  on  the 
witness  stand,  stated  that  he  had  tes- 
tified upon  his  habeas  corpus  hearing 
substantially  the  same  as  he  did  upon 
his  final  trial,  his  former  evidence  was 
read  and  showed  some  discrepancies 
and  contradictions;  it  was  held  to  be 
reversible  error  to  refuse  the  offer  of 
testimony  of  witnesses  to  prove  that 
his  general  reputation  for  truth  and 
veracity  was  good.  The  court  said: 
"We  deem  it  hardly  necessary  to  cite 
authorities."  Swain  v.  State  (1905) 
48  Tex.  Crim.  Rep.  98,  86  S.  W.  335. 

In  Dunlap  v.  State  (1906)  50  Tex. 
Crim.  Rep.  504,  98  S.  W.  945,  a  prose- 
cation  for  arson,  the  defendant  made 
a  statement,  when  the  cause  of  the 
iVre  was  being  inquired  into  before  a 
justice  of  the  peace,  and  the  following 
day  was  called  upon  to  make  another 
statement,  and  this  was  used  by  the 
prosecution  to  contradict  or  impeach 
the  defendant,  who  testified  in  his  own 
behalf.  It  was  held  error  to  reject  the 
testimony  of  witnesses  to  prove  that 
his  reputation  for  truth  and  veracity 


was  good,  the  court  saying:  "When- 
ever contradictory  or  apparently  con- 
tradictory statements  of  the  witness 
are  used,  it  is  always  admissible  to 
prove  his  reputation  to  be  good  in  re- 
gard to  truth  and  veracity." 

In  Myers  v.  State  (1907)  —  Tex. 
Crim.  Rep.  — ,  101  S.  W.  1000,  the  de- 
fendant was  charged  with  selling  a 
bottle  of  whisky  in  violation  of  the 
local-option  law.  A  witness  for  the 
state  was  cross-examined  in  reference 
to  certain  inconsistent  statements,  and 
having  denied  making  them,  he  was 
contradicted  by  a  witness  for  the  de- 
fense. It  was  held  that  evidence  as  to 
the  reputation  of  the  witness  for  truth 
and  veracity  was  properly  admitted, 
the  court  saying:  "Authorities  are 
not  necessary  to  be  cited  in  support  of 
this  ruling  of  the  court,  for  it  is  well 
settled." 

So  in  Graham  v.  State  (1909)  57 
Tex.  Grim.  Rep.  104,  123  S.  W.  691,  in 
a  prosecution  for  murder,  where  it  was 
shown  that  a  witness  for  the  state 
had  given  different  versions  of  the 
matters  about  which  he  testified,  and 
he  was  contradicted  after  laying  the 
predicate,  it  was  held  that  the  testi- 
mony of  witnesses  as  to  his  good  repu- 
tation for  truth  and  veracity  was 
admissible,  the  court  saying:  "The  au- 
thorities are  all  in  accord  on  this  ques- 
tion." 

In  a  prosecution  for  rape,  where  the 
defense  sought  to  impeach  the  prose- 
cutrix by  showing  contradictory  state- 
ments and,  among  other  things,  intro- 
duced her  testimony  taken  on  the  ex- 
amining trial,  it  was  held  to  be  proper 
to  admit  evidence  of  her  good  reputa- 
tion for  veracity.  Brown  v.  State 
(1907)  52  Tex.  Crim.  Rep.  267,  106  S. 
W.  368. 

In  Alderson  v.  State  (1908)  53  Tex. 
Crim.  Rep.  525,  111  S.  W.  788,  objec- 
tion was  made  to  the  introduction  of 
testimony  as  to  the  general  reputation 
of  the  prosecuting  witness  for  truth 
and  veracity,  on  the  ground  that  there 
had  been  no  attack  on  his  reputation. 
It  appeared  that  an  effort,  partly  suc- 
cessful, had  been  made  to  show  con- 
tradictory statements  made  by  the 
witness  out  of  court,  which  would,  if 
believed,  seriously  impair  the  weight 
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and  credibility  of  his  evidence,  and  it 
was  held  that  the  supportng  testimony 
was  properly  admitted. 

Where  the  defendant,  in  a  prosecu- 
tion for  burglary,  offered  testimony 
of  his  reputation  for  veracity,  it  was 
held  that  its  exclusion  was  error  on 
account  of  contradictions  of  the  de- 
fendant's account  of  the  burglary  by 
what  was  termed  a  confession.  Rob- 
ertson V.  State  (reported  herewith) 
ante,  858.  The  court,  in  reversing 
the  judgment  below,  said:  "Wherever 
a  witnes  is  contradicted  by  showing 
he  made  contradictory  statements  out 
of  court  from  those  made  in  court,  we 
have  always  understood  the  rule  to 
be  that  his  reputation  for  truth  and 
veracity  can  be  sustained." 

In  Becker  v.  State  (1916)  80  Tex. 
Crim.  Rep.  186,  190  S.  W.  185,  where- 
in the  accused,  in  a  trial  for  murder, 
was  asked  as  to  certain  statements 
made  prior  to  the  killing,  and  was  con- 
tradicted in  his  answer  by  a  witness 
for  the  prosecution,  it  was  held  error 
to  refuse  to  permit  the  defendant  to 
prove  his  reputation  for  truth  and  ve- 
racity, notwithstanding  that  the  court 
withdrew  from  the  consideration  of 
the  jury  the  testimony  of  the  impeach- 
ing witness.  It  was  said:  "Could 
and  was  the  harmful  and  hurtful  ef- 
fect of  this  testimony  removed  by  its 
withdrawal?  We  do  not  think  so.  It 
had  been  deliberate'ly  introduced  for 
the  purpose  of  impeaching  appellant 
and  breaking  down  his  defense.  It 
was  on  one  of  the  vital  issues  in  the 
case.  It  is  a  general  rule,  when  it  is 
thus  sought  to  impeach  and  break 
down  the  testimony  of  the  state  or  ap- 
pellant, proof  of  general  reputation 
for  truth  and  veracity  becomes  admis- 
sible." 

In  Morrison  v.  State  (1897)  37  Tex. 
Crim.  Rep.  601,  40  S.  W.  591,  a  prose- 
cution for  aggravated  assault  and  bat- 
tery, it  was  held  to  be  proper  for  the 
court  to  permit  evidence  to  prove  the 
general  reputation  of  a  witness  for 
truth  and  veracity  after  an  attempt 
had  been  made  to  impeach  him  by 
showing  that  he  had  made  statements 
contradictory  to,  and  inconsistent  with, 
his  testimony,  given  on  the  trial  of  the 
cause,  though  his  reputation  for  truth 


in  the  neighborhood  in  which  he  lived 
was  admitted. 

But  it  has  also  been  held  that  where 
the  state  admits  that  the  general  repu- 
tation of  a  witness  for  truth  and  ve- 
racity is  good,  supporting  evidence 
will  not  be  admitted,  notwithstanding 
contradictory  statements  have  been 
proved.  May  hew  v.  State  (1913)  69 
Tex.  Crim.  Rep.  187,  155  S.  W.  191. 

In  Renfro  v.  State  (1901)  42  Tex. 
Crim.  Rep.  393,  56  S.  W.  1013,  a  wit- 
ness was  asked  if  he  had  made  a  foi^ 
mer  statement  different  from  his  pres- 
ent testimony,  and  was  shown  his 
written  evidence  at  the  inquest,  to 
which  he  answered  that  if  it  was  there, 
it  was  true,  and  it  was  held  that  this 
was  not  contradicting  the  witness,  but 
simply  refreshing  his  memory,  and 
hence  did  not  authorize  the  introduc- 
tion of  evidence  as  to  his  reputation 
for  truth  and  veracity. 

That  a  witness  whose  reputation  for 
veracity  has  been  impeached  by  show- 
ing that  he  has  made  contradictory 
statements  to  his  evidence  on  the  trial 
may  be  sustained  by  proof  of  his  gen- 
eral good  character  for  truth  and  ve- 
racity was  recognized  in  Phillips  v. 
State  (1?85)  19  Tex.  App.  168,  as  being 
the  well-settled  law  of  Texas.  The 
facts  of  the  case,  however,  showed 
that  the  doctrine  was  not  applicable. 

The  general  rule  governing  this 
class  of  testimony  was  accepted  and 
discussed  in  Payne  v.  State  (1899)  40 
Tex.  Crim.  Rep.  290,  50  S.  W.  863.  The 
facts  of  that  case,  however,  did  not, 
in  the  opinion  of  the  court,  call  for 
its  application. 

In  Harris  v.  State  (1906)  49  Tex. 
Crim.  Rep.  338,  94  S.  W.  227,  the  rule 
was  laid  down  as  well  settled  and 
repeatedly  indorsed  by  an  unbroken 
line  of  authorities.  It  was  not  applied 
in  that  case,  however,  as  the  facts 
showed  that  the  attacking  witnesses 
were  offered  after  a  rigid  cross-exam- 
ination, and  that  they  attacked  the 
reputation  of  the  witness  g«nerally, 
and  not  on  account  of  contradictoiy 
statements. 

In  State  v.  Roe  <1840)  12  Vt.  93.  a 
witness  admitted  on  cross-examination 
that  he  had  testified  before  a  prelimin- 
ary  court  and  omitted  certain  testi- 
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inon7,  his  reason  being  that  he  had 
been  threatened  and  was  afraid  of 
bodily  injury  and  violence.  The  prose- 
cutor, to  sustain  the  testimony  of  this 
witness,  offered  several  witnesses  to 
prove  that  his  general  character  for 
truth  and  veracity  was  good,  and  it 
was  held  that  the  testimony  was  prop- 
erly admitted,  the  court  resting  its 
decision  on  Fuller  v.  Sanford  (Vt.) 
decided  in  1886,  but  not  reported. 

In  State  v.  Staley  (1899)  46  W.  Va. 
792,  32  S.  E.  198,  a  prosecution  for 
murder,  the  defendant  was  contradict- 
ed as  to  certain  threats  alleged  to  have 
been  made  against  the  deceased,  and  it 
was  held  to  be  error  to  r^use  the  offer 
of  the  defense  to  prove  by  witnesses 
well  acquainted  with  tiie  defendant, 
and  with  his  general  r^utation  for 
truth  and  veracity  in  the  community 
in  which  he  lived,  that  he  sustained  a 
good  and  unimpeachable  reputation 
for  truth  and  veracity,  it  was  said 
by  the  court:  "The  credibility  of  a 
witness  who  has  been  impeached  by 
proof  of  a  former  declaration  at  vari- 
ance with  his  testimony  may  be  sup- 
ported by  evidence  of  his  good  char- 
acter for  truth  and  veracity."  In  the 
same  case  a  witness  for  the  prosecu- 
tion was  similarly  impeached  as  to  a 
contradictory  statement,  and  the  ad- 
mission by  the  court  of  evidence  as  to 
his  reputation  for  truth  and  veracity 
was  held  to  be  proper  on  the  same 
ground. 

2.  In  ctvU  acUon. 

In  McEwen  v.  Springfield  (1879)  64 
Ga.  169,  a  civil  suit  for  damages  for 
the  murder  of  the  plaintiff's  husband, 
statements  made  by  a  witness  at  the 
time  of  the  killing  were  shown  to  be 
in  conflict  with  his  answers  to  inter- 
rogatories read  at  the  trial,  and  it  was 
held  to  be  proper  to  admit  evidence  as 
to  the  general  good  character  of  the 
witness.  However,  it  was  held  to  be 
error  to  charge  as  follows :  "If  a  wit- 
ness be  impeached  by  both  methods, 
that  is,  by  disproving  the  facts  testi- 
iied  by  him,  and  by  proof  of  contradic- 
tory statements,  and  he  be  supported 
by  other  witnesses,  who  testify  to  his 
general  good  character  and  that  he  is 
worthy  to  be  believed,  then  the  jury 
should  understand  such  evidence  as 


supporting  him  to  be  judged  of  by  the 
jury,  in  respect  to  the  contradictor; 
statements,  but  that  it  is  inapplicable 
as  far  as  relates  to  the  evidence  by 
which  a  fact  or  facts  he  may  testify  to 
is  disproved,  if  any.  Or,  in  other 
words,  a  witness  impeached  by  proof 
of  contradictory  statements  made  by 
him  should  be  treated  as  having  his 
credit  restored  by  satisfactory  proof 
of  general  good  character.  But  if  a 
fact  or  facts  testified  to  by  a  witness 
be  disproved  to  the  satisfaction  of  the 
jury,  then  evidence  of  general  good 
character  should  not  be  treated  as  re- 
establishing such  disproved  facts." 
In  reversing  the  judgment  of  the  low- 
er court  it  was  said:  "This  charge  of 
the  court,  in  view  of  the  evidence  in 
the  record,  was  to  nullify  what  it  had 
previously  charged  as  to  the  restora- 
tion of  the  credibility  of  the  witness 
by  proof  of  his  general  good  character. 
The  question  made  by  the  evidence  in 
the  record  was  whether  Horn  had  been 
impeached  by  having  made  contradic- 
tory statements  in  view  of  the  testi- 
mony as  to  his  general  good  character, 
and  the  effect  of  the  charge  was  to  tell 
the  jury  that  proof  of  his  general  good 
character  should  not  be  treated  as  re- 
establishing his  credibility." 

Prior  to  the  adoption  of  the  statu- 
tory provision  in  Georgia  a  contrary 
ruling  was  made  in  Stamper  v.  Griffin 
(1868)  12  Ga.  450,  and  the  subject  was 
summed  up  by  the  court  as  follows: 
"After  a  witness  has  been  examined  in 
chief,  his  credit  may  be  impeached  in 
various  modes  besides  that  of  exhibit- 
ing the  impracticability  of  his  story  by 
a  cross-examination.  1.  By  disproving 
the  facts  stated  by  him,  by  the  testi- 
mony of  other  witnesses.  2.  By  gen- 
eral evidence  affecting  his  credit  for 
veracity.  3.  By  proof  that  he  has 
made  statements  out  of  court  contrary 
to  what  he  has  testified  to  at  the  trial. 
Here  the  question  is,  whether  when 
a  witness  has  been  discredited,  by 
proving  that  he  made  contradictory 
statements,  it  is  competent  to  support 
his  testimony  by  proof  of  his  general 
good  character  for  truth  and  veracity. 
Mr.  Phillipps  asserts  that  it  is  reason- 
able to  admit  general  evidence,  but 
cites    no    authority.      Mr.    Greenleaf 
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states  the  proposition  in  the  very  lan- 
guage of  Phillipps,  and,  in  support  of 
the  proposition,  refers  to  the  case  of 
Rex  V.  Clarke  (1817)  2  Starkie  (Eng.) 
241.  See  1  Greenl.  Ev.  §  469.  Upon 
reference  to  this  book,  it  will  be  found 
not  to  support  the  principle  for  which 
it  is  quoted.  In  the  case  stated  by 
Starkie  the  witness  was  asked  whether 
she  had  not  been  twice  committed  to 
Bridewell,  and  answered  that  she  had. 
This  went  to  affect  her  general  repu- 
tation; and  the  party  who  called  her 
was  properly  allowed  to  prove  that 
since  those  commitments  her  character 
had  been  fair  and  good.  Mr.  Starkie 
must  be  understood,  therefore,  as 
meaning  only,  that  where  the  ques- 
tions put  in  the  cross-examination  and 
answers  did  impeach  the  general  char- 
acter of  the  witness,  the  other  party 
might  rebut,  by  proving  a  general  good 
character.  But  it  never  was  decided 
that  if  a  witness  was  contradicted  as 
to  any  fact  of  hia  testimony,  either  by 
his  own  declarations  at  other  times  or 
by  other  witnesses,  evidence  might  be 
admitted  to  prove  his  general  good 
character.  Suppose  a  witness  contra- 
dicted himself  on  the  stand,  does  this 
give  a  right  to  introduce  evidence 
of  general  character?  It  was  never  so 
'pretended.  Why,  any  more,  should  it 
be  allowed  when  he  has  contradicted 
himself  by  making  different  state- 
ments as  to  the  facts?  In  Russell  v. 
Coffin  (1829)  8  Pick.  (Mass.)  143,  this 
point  was  considered,  and  the  practice, 
as  stated  in  the  text-books  to  which  I 
have  referred,  repudiated.  Parker, 
Ch.  J.,  says:  'If  it  were  to  obtain, 
great  delay  and  confusion  would  arise, 
and  as  almost  all  cases  are  tried  upon 
controverted  testimony,  each  witness 
must  bring  his  compurgators  to  sup- 
port him  when  he  is  contradicted ;  and 
indeed  it  would  be  a  trial  of  the 
witnesses,  and  not  of  the  action.' " 

In  Clark  v.  Bond  (1868)  29  Ind.  555, 
the  question  on  which  the  case  turned 
was  whether  there  had  been  a  partner- 
ship between  the  parties  in  certain 
transactions.  Several  of  the  defend- 
ant's witnesses  were  impeached  by  evi- 
dence that  they  had  stated  at  other 
times  matters  not  consistent  with  ma- 
terial testimony  which  they  gave  un- 


der oath.  The  defendant  then  offered 
to  show,  by  a  number  of  persons,  that 
the  general  character  for  truth  of  the 
impeached  witnesses  was  good,  and  it 
was  held  that  the  court's  refusal  to  per- 
mit this  was  erroneous,  as  opposed  to 
"sound  reason  and  the  great  weight 
of  authority." 

In  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Frawley  (1886)  110  Ind.  18,  9  N.  E. 
594,  prior  to  the  trial  tiie  defendant 
had  examined  the  plaintiff  under  oath, 
and  later,  during  his  cross-examination 
as  a  witness,  he  was  asked  whether  he 
had  at  the  prior  examination  made  cer- 
tain statements  in  which  he  had  given 
an  account  materially  different  from 
that  stated  at  the  trial.  Part  of  the 
prior  examination  was  then  introduced 
by  the  defendant,  with  a  view  to  con- 
tradicting the  testimony  given  by  the 
plaintiff  at  the  trial,  and  subsequently 
the  plaintiff  was  permitted  to  introduce 
testimony  to  the  effect  that  his  general 
reputation  for  truth  and  veracity  in 
the  neighborhood  in  which  he  lived 
was  good.  It  was  held  that  "this  was 
in  accordance  with  the  rule  that  where 
a  witness  has  been  impeached  by 
showing  that  he  has  made  statements 
out  of  court  contradictory  of  those 
made  at  the  trial,  evidence  of  his  gen- 
eral good  character,  and  of  his  good 
repute  for  truth  and  veracity,  may  be 
introduced." 

In  Carroll  County  v.  O'Connor 
(1893)  137  Ind.  622,  35  N.  E.  1006, 
wherein  a  witness  was  impeached  by 
the  proof  of  statements  made  out  of 
court  in  conflict  with  his  testimony, 
and  it  was  permitted  to  prove  his  gen- 
eral reputation  for  truth  and  veracity, 
it  was  said  by  the  court:  "Appel- 
lants concede  that  this  permission  was 
authorized  by  the  rulings  of  this  court, 
but  it  is  urged  that  the  courts  of  other 
states  hold  to  the  contrary,  and  that 
our  cases  should  be  overruled.  We  are 
unable  to  concur  in  this  demand,  as 
the  rule  is  not  only  reasonable,  in  our 
judgment,  but  it  has  prevailed  in  this 
state  for  more  than  twenty-flve  years." 

In  Miller  v.  St.  Louis  R.  Co.  (1878) 
5  Mo.  App.  471,  9  Am.  Neg.  Cas.  504, 
the  facts  do  not  appear,  but  the  rule 
was  laid  down  in  the  opinion  of  the 
court  as  follows:    "As  the  case  must 
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so  back  for  a  retrial,  we  may  say  that 
there  is  nothing  in  the  objection  of  ap- 
pellant to  the  testimony  in  support  of 
plaintiff's  character.  His  character 
for  truth  was  attacked  by  defendant, 
not  by  direct  evidence,  but  by  the 
character  of  the  cross-examination, 
and  by  evidence  of  statements  by  him, 
out  of  court,  different  from  those 
sworn  to  by  him  on  the  stand.  It  is 
now  well  settled  that  where  this  is 
the  case,  it  is  competent  for  the  party 
calling  the  witness  to  give  evidence  of 
his  general  good  character." 

In  Walker  v.  Phoenix  Ins.  Co.  (1896) 
62  Mo.  App.  209,  it  was  held  that  the 
court  below  erred  in  refusing  to  allow 
the  defendant  to  introduce  proof  of  the 
good  reputation  for  truth  and  veracity 
of  a  witness  whose  character  in  this 
respect  was  attacked,  not  by  direct  evi- 
dence, but  by  cross-examination  and 
by  evidence  of  statements  and  reports 
made  by  him  out  of  court;  different 
from  those  sworn  to  on  the  witness 
stand. 

In  Berryman  v.  Cox  (1898)  78  Mo. 
App.  67,  a  civil  action  for  damages  for 
assault  and  battery,  the  defendant 
called  an  eyewitness  to  the  affray  who 
had  testified  as  to  the  blows  struck. 
He  was  cross-examined  as  to  prior  con- 
tradictory statements  and  evidence  in- 
troduced to  impeach  him  on  this 
ground.  The  court  then  refused  an 
offer  of  evidence  as  to  his  character 
for  truth  and  veracity,  and  this  was 
held  reversible  error,  the  appellate 
court  saying:  "As  the  plaintiff  at- 
tacked the  character  of  the  witness 
.  .  .  for  truth  by  showing  that  he 
had  given  contradictory  statements  of 
the  matter  out  of  court  different  from 
that  he  had  testified  to  in  court,  it  was 
competent  for  the  defendant,  who  had 
called  him,  to  give  general  evidence  in 
support  of  his  good  character,  and 
therefore  the  action  of  the  court  in 
rejecting  the  defendant's  offer  was 
error." 

In  Alkire  Grocer  Co.  v.  Tagart 
(1899)  78  Mo.  App.  166,  the  rule  was 
applied  to  a  witness  who  was  a  party 
to  the  suit.  On  this  phase  of  the  ques- 
tion it  was  said  by  the  court:  "De- 
fendant x>ccupied  the  capacity  of  wit- 
ness in  the  cause  and  therefore  th» 


question  must  be  considered  from  that 
standpoint.  It  is  a  rule  so  well  under- 
stood it  need  only  be  stated,  that  if  a 
party  calls  witnesses  to  impeach  the 
character  of  a  witness  for  his  oppo- 
nent for  truth  and  veracity,  the  latter 
may  in  turn  call  witnesses  to  sustain 
his  character  in  that  respect.  This 
rule  necessarily  applies  though  the 
witness  attacked  is  one  of  the 
parties  to  the  cause.  And  a  di- 
rect attack  on  a  witness  for  truth  and 
veracity  is  not  the  only  means  resort- 
ed to  to  impeach  him.  It  is  frequent- 
ly done  in  cross-examination  by  show- 
ing that  he  has  given  different  ac- 
counts or  made  contradictory  state- 
ments. In  such  case  the  party  calling 
him  may  prove  his  good  character  for 
truth  and  veracity.  ...  So  we  hold 
the  same  rule  would  apply  to  a  party 
in  his  character  as  a  witness  in  the 
cause.". 

In  Browning  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1906)  118  Mo.  App.  449,  94  S.  W. 
316,  the  defendant  introduced  evidence 
to  impeach  the  veracity  of  the  plain- 
tiff by  showing  that  he  had  made  con- 
tradictory statements  in  reference  to 
material  facts  in  the  case,  and  the 
court  permitted  the  latter  to  introduce 
evidence  as  to  his  good  character  and 
reputation  for  truth.  In  answer  to  the 
contention  of  the  defendant  that  "the 
mere  contradiction  of  the  testimony 
of  the  plaintiff,  where  he  is  a  witness, 
will  not  justify  the  introduction  of 
proof  by  him  of  his  general  reputation 
for  veracity  or  honesty,  when  the  mat- 
ter shown  in  contradiction  is  in  the 
nature  of  independent,  and  not  im- 
peaching, evidMice,  as  where  it  is  in 
the  nature  of  an  admission  by  the 
plaintiff  against  his  interest,"  it  was 
said  by  the  court :  "The  evidence  in- 
troduced did  not  consist  of  proof  of  in- 
dependent facts  tending  to  contradict 
plaintiff,  but  of  evidence  showing  that 
he  had  made  statements  and  admis- 
sions in  conflict  with  the  evidence  he 
had  given  on  the  trial.  In  other  words, 
impeaching  evidence  in  contradistinc- 
tion to  the  evidence  merely  contradic- 
tory." 

In  Isler  v.  Dewey  (1874)  71  N.  C. 
14,  a  witness  for  the  plaintiff  was 
cross-examined  as  to  statements  made 
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at  different  times  contradicting  his 
testimony,  and  evidence  of  the  former 
statements  was  testified  to  by  other 
witnesses  for  the  defendants,  the  lat- 
ter objecting  to  the  admission  of  evi- 
dence as  to  character  for  trutii  and 
veracity,  on  the  ground  that  that  was 
not  in  issue,  and  was  in  fact  conceded, 
the  impeaching  .evidence  only  ques- 
tioning his  recollection.  But  it  was 
said  by  the  court:  "The  very  nature 
of  his  evidence,  and  the  peculiar  sit- 
uation of  the  witness  when  he  testifies 
that  his  own  deed  was  fraudulent,  puts 
him  under  a  cloud,  which  grows  dark- 
er when  it  is  shown  that  his  state- 
ments have  been  inconsistent  and  con- 
tradictory. The  bare  statement  in  the 
record  puts  an  imputation  upon  the 
character  of  the  witness  which  cannot 
be  removed  by  the  gracious  admission 
of  counsel  that  they  only  impeach  his 
memory,  and  not  his  character.  Who 
can  tell  what  impression  was  made 
upon  the  jury  by  these  circumstances, 
so  damaging  to  the  testimony  of  the 
witness?  His  character  was  necessa- 
rily impeached,  and  he  therefore  had 
the  right  to  prove  a  good  character  if 
he  could  do  so." 

In  Johnson  v.  Brown  (1879)  61  T^sx. 
65,  a  witness  to  the  execution  of  a  will 
was  impeached  on  the  ground  that  he 
had  made  a  statement  to  tiie  effect  that 
there  was  no  will  of  the  decedent  in 
existence,  and  it  was  held  proper  to 
admit  evidence  as  to  his  general  char- 
acter for  truth  and  veracity.  This 
case  goes  further  in  holding  that 
where  another  witness  to  the  will  was 
asked  as  to  contradictory  statements 
alleged  to  have  been  made  by  him,  his 
reply  being  that  he  did  not  remember 
having  made  them,  evidence  was  ad- 
mitted of  his  general  good  reputation. 

In  Fox  V.  Robbins  (1902)  —  Tex. 
Civ.  App.  70  S.  W.  597,  a  witness  for 
the  defendants  was  asked  if  he  had 
made  statements  out  of  court  contra- 
dictory of  his  testimony  given  on  the 
trial.  He  denied  having  done  so,  and 
the  plaintiffs  proved  by  two  witnesses 
that  he  had  made  such  statements.  It 
was  held  t^at  his  credibility  as  a  wit- 
ness having,  in  effect,  been  attacked, 
evidence  as  to  his  general  reputation 
for  truth  and  veracity  was  admissible. 


In  Sheppard  v.  Love  (1902)  —  Tex, 
Civ.  App.  — ,  71  S.  W.  67,  the  appel- 
lants complained  of  the  court's  ex- 
cluding testimony  offered  to  prove  the 
reputation  for  truth  and  veracity  of 
one  of  tiieir  witnesses  whose  reputa- 
tion had  been  attacked  by  showing 
that  he  had  made  contradictory  state- 
ments. This  was  held  to  be  error,  the 
court  saying:  "Appellees  introduced 
testimony  which  constituted  an  attack 
upon  the  character  of  the  witness  for 
truth  and  honesty,  and  testimony  sup- 
porting his  character  was  competent." 

In  Gontreras  v.  San  Antonio  Trac- 
tion Co.  (1904)  —  Tex.  Civ.  App.  — , 
88  S.  W.  870,  the  rule  was  applied  in 
an  action  for  injuries  due  to  t^e  al- 
leged negligence  of  the  defendant. 
The  defendant  showed  by  two  wit- 
nesses that  the  plaintiff  had  made 
statements  out  of  court  contradictory 
to  his  testimony  as  a  witness  in  the 
case,  and  it  was  held  that  this  went 
directly  to  his  credibilily  as  a  witness^ 
making  testimony  as  to  his  reputation 
for  truth  and  veracity  admissible. 
The  court  distinguished  the  case  of 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ramey  (1894) 
86  Tex.  465,  25  S.  W.  406,  relied  on  by 
the  defendant  to  sustain  his  proposi- 
tion that  when  the  subject-matter  of 
the  contrary  statement  is  material  to 
issues  in  the  case,  the  character  of  the 
witness  for  truthfulness  is  not  at- 
tacked, and  testimony  of  his  character 
or  reputation  is  not  admissible,  say- 
ing: "That  case,  as  we  understand  it, 
does  not  lay  down  any  such  rule.  It 
declares  the  well-established  princi- 
ple that  a  mere  contradiction  of  a  wit- 
ness's testimony  by  that  of  other  wit- 
nesses testifying  in  reference  to  an 
issue  in  the  case  does  not  authorize 
the  introduction  of  testimony  to  sus- 
tain the  former  by  proof  of  his  gen- 
eral reputation  for  truth  and  veracity. 
It  holds  that  testimony  directed  to  the 
special  purpose  of  attacking  his  char- 
acter for  truth  and  honesty  makes 
such  evidence  proper,  and  the  court 
there  applied  this  rule  to  a  case  in 
which  a  party  sought  to  make  an  at- 
tack through  the  medium  of  an  irrele- 
vant issue." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Dumas 
(1906)  42  Tex.  Civ.  App.  274.  98  S.  W. 
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498,  an  action  for  negligence,  the  de- 
fendant introduced  evidence  for  the 
purpose  of  showing  that  the  plaintiff 
had  on  other  occasions  made  state- 
ments at  variance  with  his  statements 
on  the  trial,  and  tending  to  show  that 
the  plaintiff  had  simulated  the  injury. 
It  was  held  that  "the  fact  that  his 
reputation  for  truth  and  veracity  was 
good  .  .  .  was  admissible  in  cor- 
roboration of  his  testimony  that  in 
fact  he  was  injured." 

In  Kansas  City  Southern  R.  Co.  ▼. 
Williams  (1908)  —  Tex.  Civ.  App.  — , 
111  8.  W.  196,  an  action  for  injuries 
by  a  railroad  employee  due  to  the 
alleged  negligence  of  the  railroad,  it 
was  held  that  where  the  plaintiff  had 
impeached  the  testimony  of  a  witness 
for  the  defendant  by  showing  that  he 
had  made  statements  out  of  court  in- 
consistoit  with  those  he  made  while 
testifjring  upon  the  trial,  the  defend- 
ant should  be  permitted  to  introduce 
in  evidence  t^  depositions  of  a  num- 
ber of  witnesses  as  to  the  good  repu- 
tation for  trut^  and  veracity  of  th* 
impeached  witness. 

In  Houston  Electric  Co.  v.  Faroux 
(1910)  09  T«{.  Civ.  App.  282, 126  S.  W. 
922,  an  action  by  a  passenger  for  in- 
juries received  in  a  railroad  accident, 
wherein  the  defendant  pleaded  that 
the  plaintiff  did  not  receive  any  in- 
jaries  therein,  but  that  such  injuries 
existed  anterior  to  the  date  of  the 
accident,  and  offered  the  testimony  of 
several  witnesses  to  show  that  the 
plaintiff  had  made  contradictory  state- 
ments, it  wag  said  by  the  court:  "This 
was  tantamount  to  charging,  both  by 
pleading  and  proof,  that  the  plaintiff 
was  attempting  to  recover  for  injuries 
which  he  knew  were  not  the  result  of 
the  derailment  and  for  which  he  knew 
the  defendant  was  not  liable,  and 
was,  in  effect,  a  charge  that  plaintiff 
was  fraudulently  attempting  to  mulct 
the  defendant  in  damages  which  it 
should  not  pay.  This  was,  in  effect,  an 
attack  upon  his  credibility  as  a  wit- 
ness and  an  impeachment  of  his  char- 
acter for  tmt^  and  he  had  the  right 
to  strengthen  his  testimony  to  the 
effect  that  he  was  injured  in  the  de- 
railment, as  he  claimed  to  be,  by  proof 


of  his  general  reputation  for  trutti  and 
▼cmcitv  " 

In  Paine  v.  Tilden  (1848)  20  Vt, 
554,  the  plaintiff's  witness  was  con- 
tradicted in  material  parts  of  his  testi- 
mony and  was  also  proved,  with  a  view 
to  impeach  his  credit,  to  have  given 
different  and  contradictory  accounts 
respecting  the  subject-matter  of  his 
testimony  from  those  sworn  to  by  him 
in  court.  It  was  held  that  the  plaintiff 
could  introduce  evidence  to  support 
his  general  character  for  truth  and 
veracity,  the  court  saying:  "It  is  now 
well  settled  that  whenever  the  charac- 
ter of  a  witness  for  truth  is  attacked 
in  anyway,  it  is  competent  for  the 
party  calling  him  to  give  general  evi- 
dence in  support  of  the  good  character 
of  the  witness.  And  we  do  not  think 
it  important  whether  the  character  of 
the  witness  is  Attacked  by  showing 
that  he  has  given  contradictory  ac- 
counts of  the  matter  out  of  court,  and 
different  from  that  sworn  to  or  by 
cross-examination  or  by  general  evi- 
dence of  want  of  character  for  truth." 

In  George  v.  Pilcher  (1877)  28 
Gratt.  (Va.)  299,  26  Am.  Rep.  850,  it 
was  said:  "When  a  witness  is  thus 
impeached,  the  party  calling,  him  has 
the  right  to  sustain  him,  and  for  that 
purpose  if  would  seem  but  just  and 
reasonable  that  he  should  be  allowed 
to  introduce  evidence  of  the  general 
reputation  of  the  witness  for  truth. 
All  the  authorities  concur  that  such 
corroborating  evidence  is  admissible 
where  the  character  of  the  witness  is 
attacked  by  direct  evidence ;  but  there 
is  much  conflict  among  them  as  to  its 
admissibility  where  the  attack  is  made 
in  any  other  mode.  ...  In  answer 
to  the  evidence  of  contradictory  state- 
ments, and  for  the  purpose  of  corrob- 
orating the  testimony  of  the  witness 
whose  veracity  has  been  thus  im- 
peached, it  seems  reasonable  to  be  al- 
lowed to  show  that  he  is  a  man  of 
the  strictest  integrity  and  of  scrupu- 
lous regard  to  truth.  1  Phillips,  Ev. 
306,  807.  See  1  Greenl.  Ev.  Redfleld's 
ed.  §  469  and  notes.  Many  of  the 
decisions  in  the  American  states  hold 
that  the  evidence  is  admissible  only 
when  the  general  character  of  the  wit- 
ness, or  his  character  for  truth,  is  as- 
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sailed  by  direct  evidence  as  to  such 
character,  or  by  proof  on  cross-exam- 
ination of  extrinsic  facts  going  to 
general  character;  and  that  it  cannot 
be  received  to  sustain  a  witness  on 
account  of  inconsistencies  in  his  own 
statements  on  cross-examination,  or  on 
account  of  statements  proved  to  have 
been  made  by  him  out  of  court  con- 
tradictory of  statements  made  by  him 
in  court,  or  on  account  of  proof  by 
other  witnesses  of  material  facts  ir- 
reconcilable with  the  facts  proved  by 
the  witness,  although  such  proof  may 
impute  fraud  or  falsehood  to  the  wit- 
ness. .  .  .  Other  state  authorities, 
however,  lay  down  a  much  more  liberal 
rule.  .  .  .  We  are  not  aware  that  the 
precise  question  passed  upon  by  these 
decisions  has  ever  come  before  this 
court  for  determination  until  now,  and 
in  the  conflict  of  authorities  in  other 
states,  we  are  called  upon  to  declare 
the  true  rule  in  Virginia;  and  we  are 
of  opinion  that  whenever  the  charac- 
ter of  a  witness  for  truth  is  attacked, 
either  by  direct  evidence  of  want  of 
truth,  or  by  cross-examination,  or  by 
proof  of  contradictory  statements  in 
regard  to  the  material  facts,  or  by 
disproving  by  other  witnesses  material 
facts  stated  by  him  in  his  examination, 
or,  in  general,  whenever  his  character 
for  truth  is  impeached  in  anyway 
known  to  the  law,  the  party  calling 
him  may  sustain  him  by  evidence  of 
his  general  reputation  for  truth.  The 
rule,  as  we  declare  it,  has,  we  believe, 
been  generally  regarded  as  the  true 
rule  by  the  bench  and  the  bar  in  this 
state,  and  has  been  generally  followed 
in  the  practice."  This  ruling  was  ap- 
proved and  the  doctrine  so  laid  down 
adopted  in  Reynolds  v.  Richmond  &  M. 
R.  Co.  (1895)  92  Va.  400,  23  S.  E.  770, 
although  the  facts  on  that  case  pre- 
cluded the  application  of  the  rule. 

In  First  Nat.  Bank  v.  Blakeman 
(1907)  19  Okla.  106,  12  L.R.A.(N.S.) 
364,  91  Pac.  868,  the  rule  was  recog- 
nized and  fully  discussed,  but  the 
facts  of  the  case  forbade  its  applica- 
tion. The  evidence  offered  was  to  the 
truth  and  veracity  of  the  defendant, 
when  there  had  been  no  evidence  of- 
fered for  the  purpose  of  impeaching 
his  testimony,  nor  any  attempt  made 


to  show  that  he  had  made  contradic- 
tory statements,  and  it  was  held  to  be 
error  to  admit  evidence  as  to  his  repu- 
tation for  truth  and  veracity. 

So,  in  Fulkerson  v.  Murdock  (1892) 
63  Mo.  App.  151,  affirmed  in  (1894)  123 
Mo.  292,  27  S.  W.  555,  the  rule  was 
recognized,  though  the  facts  of  the 
case  rendered  it  inapplicable.  It  was 
said:  "Before  this  class  of  testimony 
can  be  admitted,  the  veracity  of  the 
witness  must  have  been  directly  im- 
peached in  some  manner.  The  utmost 
limit  to  which  cases  have  extended  the 
rule  is  to  admit  evidence  of  general 
reputation  supporting  the  character 
and  veracity  of  a  witness,  where  it  is 
shown  that  he  had  on  other  occasions 
made  statements  contrary  to  his  evi- 
dence. 1  Greenl.  Ev.  §  469.  The 
soundness  of  extending  the  rule  even 
to  that  extent  has  been  seriously  ques- 
tioned by  high  authority." 

In  Paxton  v.  Dye  (1866)  26  Ind. 
393,  the  rule  was  recognized,  but  it 
was  held  in  that  case  that  the  reply 
of  the  witness  on  cross-examination 
was  not  contradicted  by  the  impeach- 
ing witnesses,  and  that  their  answers 
were  not  inconsistent  with  him,  hence 
it  was  proper  to  exclude  evidence  as 
to  the  character  of  the  witness  sought 
to  be  impeached. 

In  Garr,  S.  &  Go.  v.  Shaffer  (1894) 
189  Ind.  191,  38  N.  E.  811,  an  action  to 
foreclose  a  chattel  mortgage,  the 
plaintiff  introduced  evidence  to  show 
that  the  defendant,  at  the  time  of  the 
service  of  the  writ,  admitted  the  own- 
ership of  the  property.  On  being 
afterwards  called  as  a  witness  for  the 
defense,  the  plaintiff  denied  these  ad- 
missions, and  also  denied  that  the 
conversation  in  which  it  was  claimed 
the  admissions  were  made  ever  took 
place.  On  the  theory  tJiat  the  witness 
was  thus  impeached  by  evidence  as  to 
statements  made  by  her  out  of  court, 
contradictory  to  those  made  by  her 
as  a  witness  on  ttie  trial,  other  wit- 
nesses were  called,  who  testified  as  to 
her  general  character  and  her  good 
repute  for  truth  and  veracity.  It  was 
held  that  "proof  of  her  admissions 
that  the  property  was  not  her  own  was 
original  testimony  against  her,  and 
not  impeaching  simply.    Consequently, 
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it  was  error  to  allow  her  to  introduce 
character  evidence  in  her  favor."  The 
court,  however,  said  further:  "But,  on 
that  hearing,  it  was  also  held  that  the 
evidence  as  to  statements  of  the  wit- 
ness Sarah  A.  Shaffer  was  applicable 
to  all  the  actions,  which  were  tried 
together,  the  evidence  being  heard  but 
once.  If  that  were  true,  then,  as  to 
those  actions  to  which  she  was  not  a 
party,  such  evidence  as  to  statements 
by  her  out  of  court,  in  contradiction 
to  her  statements  as  a  witness  in 
court,  would  be  impeaching;  and,  con- 
sequently, witnesses  might  be  called 
to  sustain  her  character  as  to  those 
cases.  For  the  court,  hearing  the 
evidence  once  for  all,  the  cases  might 
apply  it  in  its  proper  order;  and  if  her 
evidence  as  to  ownership  of  the  prop- 
erty were  applied  by  the  court  before 
applying  the  evidence  as  to  contradic- 
tory statements  made  by  her  out  of 
court,  then,  certainly,  this  last  evi- 
dence would  be  impeaching,  and  wit- 
nesses as  to  her  character  for  truth 
and  veracity  might  be  introduced." 

See  also  Tedens  v.  Schumers  (1884) 
14  III.  App.  607,  wherein  it  was  said: 
"Counsel  for  the  plaintiff  attempted 
to  justify  the  admission  of  this  evi- 
dence upon  the  ground  that  the  proof 
made  by  the  defendants  of  the  plain- 
tiff's stetements  on  former  occasions, 
at  variance  with  his  testimony  on  the 
trial,  had  a  direct  tendency  to  impeach 
his  veracity,  and  thus  rendered  eYi- 
dence  of  his  general  character  in  that 
respect  admissible.  In  this  we  think 
they  are  in  error.  The  usual  mode  of 
impeaching  a  witness,  by  proving  his 
statements  out  of  court  variant  from 
his  testimony  at  the  trial,  is  by  asking 
him  on  cross-examination  as  to  such 
former  statements,  and  if  he  fails  to 
admit  them,  to  then  make  proof  of 
such  statements  by  other  competent 
evidence.  Here  the  plaintiff's  admis- 
sions were  not  proved  by  way  of  show- 
ing statements  out  of  court  variant 
from  his  testimony  at  the  trial,  but  as 
admissions  of  a  party  to  the  suit  and 
as  evidence  in  chief  in  support  of  the 
issues  on  the  part  of  the  defendants. 
The  contradiction  was  made  to  appear 
after  the  statements  out  of  court  had 
been  proved,  and  then  not  from  ques- 


tions put  to  the  witness  on  cross-exam- 
ination, but  from  such  as  were  put  to 
him  by  his  own  counsel,  when  recalled 
in  rebuttal.  An  attempt  to  impeach  a 
witness  is  a  submission  to  the  jury  by 
the  party  attempting  the  impeachment 
of  a  collateral  issue  as  to  the  veracity- 
of  the  witness,  and  such  issue  cannot 
be  raised  or  submitted  by  the  party 
who  puts  the  witness  on  the  stand.  By 
calling  the  witness  he  assumes,  or 
vouches,  for  his  general  good  char- 
acter for  veracity,  and  he. is  thereby 
precluded  from  raising  that  question. 
It  is  for  the  other  side,  and  for  him 
alone,  to  determine  whether  that  char- 
acter shall  be  assailed,  and  the  issue 
cannot  be  forced  upon  him  by  any 
questions  put  to  the  witness  by  the 
party  producing  him.  All,  that  can  be 
said  in  this  case,  so  far  as  this  mode 
of  impeachment  is  concerned,  is,  that 
there  is  a  contradiction  between  the 
plaintiff  and  the  witnesses  for  the 
defendants  as  to  a  fact  material  to 
the  issues.  A  mere  contradiction  in  the 
testimony  of  two  witnesses  does  not 
necessarily  involve  the  moral  charac- 
ter of  either,  and  will  not  alone  au- 
thorize the  admission  of  evidence  as  to 
their  general  good  character  for 
truth." 

A  distinction  is  observed  between  an 
attack  on  the  character  of  a  witness  as 
such  for  credibility  and  the  character 
of  the  testimony  given  for  belief.  It 
is  only  when  the  character  of  the  wit- 
ness for  credibility  is  directly  attacked 
by  general  evidence  regarding  his 
standing  and  character  for  truth  and 
veracity,  or  by  showing  that  he  has 
made  contradictory  or  inconsistent 
statements,  either  out  of  court  or  in 
court,  or  has  done  some  act  affecting 
his  credibility,  that  sustaining  evi- 
dence can  be  used.  But  when  the 
character  of  the  testimony  given  by  a 
witness  is  attacked  only  by  showing 
its  improbability,  or  by  other  testi- 
mony conflicting  therewith,  sustaining 
testimony  of  his  reputation  cannot  be 
admitted.  The  reason  for  the  distinc- 
tion is  that  when  there  is  only  a  con- 
flict in  the  testimony  of  opposing  wit- 
nesses, the  opposing  witnesses  on  both 
sides  could  be  supported  by  sustaining 
testimony  in  regard  to  their  standing 
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and  character,  and  the  trial  would  be 
prolonged  indefinitely.  Besides  the 
improbability' of  the  testimony  given 
by  a  witness  does  not^irectly  attack 
the  character  of  the  witness  for  cred- 
ibility. Stevenson  v.  Gunning  (1892) 
64  Vt.  601,  25  Atl.  697.  In  that  case  a 
witness  had  been  cross-examined  at 
great  length,  and  it  was  claimed  by 
the  defendant  that  her  story  was  im- 
probable and  unworthy  of  belief,  that 
it  was  false  and  perjured.  The  defend- 
ant did  not  claim  that  she  had  made 
statements  out  of  court  different  from 
her  statements  in  court,  nor  was  any 
foundation  attempted  to  be  laid  by  the 
cross-examination  for  such  contradic- 
tion, and  it  was  held  that  it  was  not 
error  to  exclude  testimony  offered  in 
rebuttal  to  show  that  she  sustained  a 
good  reputation  and  character  for 
truth  and  veracity. 

The  distinction  between  an  attack 
on  the  character  of  a  witness  and  the 
character  of  his  testimony  is  recog- 
nized also  in  Sweet  v.  Sherman  (1848) 
21  Vt.  23,  wherein  the  plaintiff's  char- 
acter for  credibility  was  attacked  and 
sustaining  evidence  was  held  properly 
admitted.  It  appeared  that  the  de- 
fendant had  given  in  evidence  the 
declarations  of  the  complainant  in- 
consistent with  her  testimony  on  the 
stand,  and  the  court  said:  "It  can 
make  no  difference  whether  it  appear 
from  t^e  cross-examination  or  from 
the  examination  of  other  witnesses, 
that  the  witness  on  the  stand  has  giv- 
en a  different  relation  from  the  one 
given  on  the  trial." 

//.  view  that  testtmony  <•  tnadnnlattlble. 

a.  Rule  atated. 

In  some  jurisdictions  the  courts 
have  held  that  testimony  as  to  the 
truth  and  veracity  of  a  witness  is  not 
admissible  unless  hia  reputation  in 
this  respect  has  been  assailed,  and 
that  questioning  his  credibility  by 
showing  that  he  has  made  inconsistent 
statements  is  only  a  contradiction  of 
his  testimony,  and  not  an  impeachment 
of  his  truthfulness.  Under  such  cir- 
cumstances, therefore,  sustaining  tes- 
timony is  excluded. 


California.— People  v.  Busb  (1884) 
65  Cal.  129,  3  Pac.  590,  6  Am.  Crim. 
Rep.  469. 

Iowa.  —  State  v.  Archer  (1887)  73 
Iowa,  320,  35  N.  W.  241;  State  v. 
Owens  (1899)  109  Iowa,  1,  79  N.  W. 
462;  State  v.  Hoffman  (1907)  134 
Iowa,  587,  112  N.  W.  103. 

Kentucky. — Vance  v.  Vance   (1859) 

2  Met.  581;  Shields  v.  Conway  (1909) 
133  Ky.  35,  117  S.  W.  340. 

Massachusetts. — ^Russell  v.  Coffin 
(1829)  8  Pick.  143;  Brown  v.  Mooers 
(1856)  6  Gray,  451. 

New  York.— People  v.  Rector  (1838) 
19  Wend.  583;  People  v.  Hulse  (1842) 

3  Hill,  313;  Starks  v.  People  (1847)  6 
Denio,  106;  Frost  v.  McCargar  (1859) 
29  Barb.  617. 

Ohio.— Webb  v.  State  (1876)  29 
Ohio  St.  351. 

Oregon. — Sheppard  v.  Yocum  (1881) 
10  Or.  402;  First  Nat.  Bank  v.  Com- 
mercial Assur.  Co.  (1898)  33  Or.  43, 
52  Pac.  1050. 

Pennsylvania.  —  Wertz  ▼.  May 
(1858)  21  Pa.  274. 

South  Carolina. — Farr  v.  Thompson 
(1839)  15  S.  C.  Eq.  (Cheves)  37; 
Chapman  v.  Cooley  (1860)  46  S.  C.  L. 
(12  Rich.)  654;  State  v.  Rice  (1897) 
49  S.  C.  418,  61  Am.  St.  Rep.  816.  27 
S.  E.  452. 

"When  witnesses  contradict  each 
other,  the  character  of  the  one  is  as 
much  impeached  as  that  of  the  other; 
and  there  would  be  as  good  ground 
for  admitting  evidence  of  the  good 
character  of  the  one  as  of  the  other. 
And  where  a  witness  is  impeached  by 
evidence  of  his  having  previously 
made  statements  inconsistent  with  his 
testimony,  it  amounts  to  nothing  be- 
yond contradictory  evidence.  He  must 
be  asked  if  he  made  such  statements, 
and  if  he  answers  that  he  did  not,  evi- 
dence that  he  did  is  admissible;  if  he 
answers  that  he  did,  that  is  the  end 
of  the  matter."  People  v.  Bush  (Cal.) 
supra. 

b.  ApplioaHon  of  rule, 

1.  In  criminal  prosecution. 

In  State  v.  Archer  (1877)  73  lewa, 
320,  35  N.  W.  241,  a  prosecution  for 
murder,  the  state,  after  laying  the 
proper    foundation,    introduced    evi* 
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dence  tending  to  prove  that  the  de- 
fendant and  his  wife  had  made  previ- 
ous statements  of  fact  contradictory  to 
those  detailed  by  them  as  witnesses. 
It  was  held  that  the  offer  to  prove  that 
their  general  good  moral  character, 
-and  their  general  reputation  for  truth, 
were  good  in  the  neighborhood  in 
-which  they  lived,  was  properly  exclud- 
«d,  the  court  saying:  "We  believe  the 
practice  in  this  state  has  been  to  limit 
such  testimony  to  cases  where  the  gen- 
eral character  or  reputation  of  the  wit- 
ness has  been  attacked  by  the  parly 
against  wh(Mn  he  testifies.  Whether 
such  evidence  is  allowable  where  it  is 
claimed  the  witness  has  made  contra- 
<iictory  statements  has  never  been  di- 
rectly determined  by  this  court.  There 
appears  to  be  a  conflict  of  authority 
upon  the  question." 

Following  the  decision  in  State  v. 
Archer  (Iowa)  supra,  the  rule  was  ac- 
cepted, but  not  applied,  in  State  v. 
Owens  (1899)  109  Iowa,  1,  79  N.  W. 
462,  wherein  the  defendant  was  in- 
dicted and  tried  for  the  larceny  of 
certain  cattle.  It  was  said  by  the 
court:  "In  this  state,  to  show  that  a 
witness  has  made  statements  in  con- 
tradiction of  his  testimony  does  not 
afford  a  foundation  for  introducing 
evidence  to  sustain  his  reputation." 

In  State  v,  Hoffman  (1907)  184 
Iowa,  587,  112  N.  W.  103,  a  prosecu- 
tion for  embezzlement,  on  the  cross- 
examination  of  the  defendant  as  a 
witness  his  attention  was  called  to 
conflicting  statements  which  he  had 
made  in  his  testimony  before  the 
srrand  jury,  for  the  purpose  of  affect- 
ing his  credibility.  In  surrebuttal  a 
witness  was  called  for  the  defendant 
and  asked  as  to  his  general  reputation 
for  truth  and  veracity.  Afllrming  the 
exclusion  of  this  testimony,  the  court 
said:  "Assuming  that  the  witness 
would  have  testified  that  defendant's 
reputation  as  to  truth  and  veracity 
was  good,  we  are  asked  to  hold  ttiat 
where  a  witness  is  impeached  by  show- 
ing inconsistent  statements,  his  testi- 
mony may  be  re-enforced  by  proof  of 
general  good  character  as  to  truth  and 
veracity.  On  this  question  the  au- 
thorities aro  in  direct  conflict.  See  2 
Wigmore,  Ev.  §  1108,  where  the  view  is 


expressed  that  general  good  roputa- 
tion  for  truth  and  veracity  is  too  ro- 
mote  to  be  admissible  in  support  of 
the  testimony  of  a  witness  impeached 
by  proof  of  conflicting  statements. 
The  antborities  in  this  state  support 
^  '^at  view.  Stwte  v.  Archer  and  State 
.  Owens  (Iowa)  supra.  We  see  no 
occasion  for  changing  the  rule  which 
has  been  adopted  by  this  court  on  the 
subject.  Evidoice  of  good  character 
is  usually  admissible  only  where  char- 
acter has  been  assailed ;  for,  in  the  ab- 
sence of  some  attack,  the  character  of 
tbe  witness  is  presumed  to  be  good. 
Contradictory  statements  are  shown, 
not  for  the  purpose  of  proving  his 
general  character  as  to  truth  and  ve- 
racity to  be  bad,  but  to  show  that  his 
testimony  as  to  the  particular  matter 
with  reference  to  which  he  is  contra- 
dicted by  proof  of  conflicting  state- 
ments is  not  entitled  to  credit." 

In  People  v.  Rector  (1838)  19  Wend. 
(N.  Y.)  588,  in  a  trial  fbr  murder,  it 
was  shown  by  tiie  cross-examination 
that  a  witness  was  a  man  of  grossly 
immoral  habits  and  conduct.  It  was 
held  that  evidence  was  admissible,  in 
reply,  to  show  that  the  general  char- 
acter of  the  witness  for  truth  was 
good.  It  was  not  denied  that  he  had 
been  guilty  of  deliberate  falsehood, 
either  in  his  statements  previous  to  or 
at  the  trial,  but  the  d^ecision  was  ren- 
dered because  of  the  general  impeach- 
ment of  his  character.  In  speaking  of 
the  extension  of  this  class  of  testi- 
mony, the  court,  said:  "Where  shall 
we  stop  if  we  depart  from  this  rule? 
The  credit  of  a  witness  may  not  only 
be  shaken,  but  utterly  overthrown,  by 
disproving  the  facts  to  which  he  tes- 
tifies. If  evidence  of  general  char- 
acter is  not  admissible  where  the  wit- 
ness has  only  been  contradicted  by 
others,  may  it  be  given  where  he  con- 
tradicts himself  by  conflicting  state- 
ments, either  in  or  out  of  court?  Or 
if  the  rule  to  be  established  is,  that 
the  witness  may  be  supported  when- 
ever his  moral  character  is  assailed, 
how  shall  it  be  determined  what 
amounts  to  an  impeachment;  and  so, 
too,  of  contradictory  statements, 
whether  made  in  or  out  of  court.  Both 
the  credit  and  character  of  a  witness 
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may  be  affected  by  a  doubtful,  hesitat- 
ing, or  apparently  disingenuous  man- 
ner in  giving  his  evidence.  The  jury 
may  draw  unfavorable  conclusions 
against  the  credit  of  a  witness  upon 
appearances,  which  jcan  never  be  com- 
municated to  those  who  are  not  pres- 
ent at  the  time.  Shall  a  party,  when- 
ever he  thinks  the  credit  of  his  witness 
impaired,  be  allowed  to  give  evidence 
of  his  general  character  for  truth?  It 
is  apparent  that  such  a  course  will 
multiply  collateral  issues^  to  an  in- 
definite extent,  and  however  plausible 
may  be  the  argument  that  such  a 
course  is  calculated  to  advance  the 
ends  of  justice,  I  cannot  doubt  that 
it  will  have  the  contrary  effect.  The 
only  plain  and  practical  rule  is  that 
which  allows  a  party  to  give  evidence 
in  support  of  the  character  of  his 
witness,  in  answer  to  evidence  of  gen- 
eral character  coming  from  the  other 
side,  and  in  that  case  only.  This  is, 
I  think,  the  rule  of  the  common  law, 
and  could  a  better  one  be  devised,  I 
should  not  feel  myself  at  liberty  to 
follow  it."  And  by  the  Chief  Justice 
it  was  said:  "I  lay  out  of  view  the 
contradiction  of  the  facts  testified  to 
by  Gillespie,  by  other  witnesses  in  be- 
half of  the  people;  this  lays  no  foun- 
dation for  general  evidence  in  reply; 
it  does  not  necessarily  implicate  char- 
acter; it  may  turn  upon  a  question  of 
memory,  and  exist  where  all  the  wit- 
nesses are  equally  honest.  I  will  also 
omit  the  contradictory  relation  of  the 
transaction  given  by  this  witness  out 
of  court,  when  compared  with  that  un- 
der oath, — ^though  that  may  well  have 
tended  to  impeachment, — ^and  come  to 
that  part  of  the  cross-examination 
where  evidence  is  drawn  from  him  di- 
rectly touching  his  moral  character." 

Where,  in  a  prosecution  for  rape,  the 
defendant  attempted  to  discredit  the 
prosecutrix  by  showing  that  the  ac- 
count which  she  had  given  of  the  mat- 
ter out  of  court  did  not  in  all  respects 
correspond  with  her  statements  as  a 
witness,  it  was  held  that  the  public 
prosecutor  was  not  at  liberty  to  call 
witnesses  to  the  general  good  charac- 
ter of  the  complainant.  People  v. 
Hulse  (1842)  3  Hill  (N.  Y.)  813, 
wherein  it  was  said:     "The  general 


rule  is,  that  a  party  can  only  give  evi- 
dence of  the  good  character  of  his 
witness  where  impeaching  witnesses 
have  been  first  called  on  the  other  side 
By  impeaching  witnesses  I  mean  such 
as  have  spoken  to  general  character, 
or  character  for  truth,  and  not  such 
as  have  merely  given  a  different  ac- 
count of  the  facts,  or  proved  that  the 
witness  has  made  declarations  out  of 
court  inconsistent  with  his  testimony 
on  the  trial.  The  question  of  charac- 
ter must  be  made  by  the  opposite  par- 
ty, and  not  by  the  one  who  calls  the 
witness.  There  is  one  case,  and  I  be- 
lieve only  one,,  in  the  English  courts 
which  departs  from  the  general  rule 
that  such  evidence  is  only  admissible 
in  answer  to  impeaching  witnesses  on 
the  other  side.  In  Rex  v.  Clarice 
(1817)  2  Starkie  (Eng.)  241,  the 
prosecutrix  admitted  on  her  cross-ex- 
amination that  she  had  some  years  be- 
fore been  twice  sent  to  the  house  of 
correction  on  charges  of  having  stolen 
money  from  her  master;  and  Holroyd, 
J.,  admitted  evidence  to  show  that  her 
subsequent  conduct  had  been  good. 
He  thought  the  evidence  admissible 
where  the  character  of  the  witness 
was  attacked  upon  the  cross-examina- 
tion, as  well  as  where  the  impeach- 
ment arose  aliunde.  This  decision 
seems  not  to  have  been  regarded  as 
sound  law  in  Doe  ex  dem.  Reed  v.  Har- 
ris (1836)  7  Car.  &  P.  (Eng.)  830, 
which  was  tried  nearly  twenty  years 
afterwards.  The  defendant  called  the 
solicitor  who  drew  the  will  to  prove 
its  execution,  and  'in  the  cross-exam- 
ination of  the  witness  it  was  sought  to 
impeach  his  character ;  and  it  was  pro- 
posed by  the  defendant's  counsel  to 
call  witnesses  to  prove  his  good  char- 
acter.' But  Coleridge,  J.,  said,  'This 
may  be  done  when  the  attorney  who 
prepared  the  will  is  dead,  but  I  have 
never  known  such  evidence  received 
when  he  is  alive ;'  and  it  waa  rejected. 
By  taking  the  case  of  Rex  v.  Clarke  for 
good  law,  it  only  proves  that  where 
there  has  been  an  attack,  in  the  cross- 
examination,  upon  the  moral  charac- 
ter of  the  witness,  as  by  showing  him 
formerly  guilty  of  a  crime,  evidence  of 
subsequent  good  conduct  may  be  re- 
ceived, although  impeaching  witnesses 
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have  not  been  called.  Mr.  Phillipps, 
in  the  7th  edition  of  his  valuable  book 
upon  Evidence,  says:  'In  answer  to 
evidence  of  contradictory  statements, 
and  for  the  purpose  of  corroborating 
the  testimony  of  the  witness  whose 
veracity  has  been  thus  impeached,  it 
seems  reasonable  to  be  allowed  to 
show  that  he  is  a  man  of  the  strictest 
integrity  and  of  scrupulous  regard  to 
truth.'  Vol.  1,  pp.  306,  807.  But  he 
cites  no  authority  in  support  of  the 
position.  This  saying  of  Phillipps  has 
been  since  mentioned  by  Mr.  Green- 
leaf,  but  not  in  such  a  way.  as  to  sig- 
nify his  approval  of  the  doctrine. 
Greenl.  Ev.  621.  I  want  the  authority 
of  an  adjudged  case  for  such  an  inno- 
vation upon  the  rules  of  evidence. 
.  .  .  The  rule  with  us,  then,  seems 
to  be  this:  Where  a  party  attacks  the 
general  character  of  a  witness  on  the 
other  side,  either  by  calling  impeach- 
ing witnesses,  or  by  drawing  out  ex- 
trinsic facts  going  to  general  charac- 
ter on  the  cross-examination,  sustain- 
ing  evidence  may  be  given  in  reply. 
That  rule  does  not  warrant  the  course 
which  was  pursued  on  this  trial. 
There  had  been  no  attack  in  any  form 
upon  the  general  character  of  the  wit- 
ness." 

In  Starks  v.  People  (1847)  5  Denio 
(N.  T.)  106,  the  defendant  was  indict- 
ed for  arson  in  burning  a  bam.  On 
the  trial  of  the  case  a  witness  for  the 
prosecution  was  impeached  by  show- 
ing statements  made  inconsistent  with 
his  testimony.  The  district  attorney 
then  offered  to  prove  that  this  wit- 
ness's reputation  for  morality  and 
truth  was  good,  and  the  court  admitted 
the  testimony.  In  reversing  the  judg* 
ment,  it  was  said:  "The  court  also 
erred  in  allowing  the  district  attorney 
tQ  give  evidence  that  his  witness 
.  .  .  was  of  good  general  character 
for  morality  and  truth,  for  the  repu- 
tation of  the  witness  had  not  been  at- 
tacked by  the  defendant.  The  only 
ground  on  which  this  evidence  can  be 
supposed  to  have  been  received  is,  that 
the  defendant  gave  some  evidence  that 
the  witness,  on  former  occasions,  had 
made  certain  statements  which  he  now 
denied  to  have  made,  and  that  his  tes- 
timony was  in  some  respects  contra- 
6  A.L.R.— 56. 


dieted  by  other  evidence  before  the 
jury.  Granting  all  this  to  have  been 
shown  by  the  defendant,  so  that  the 
truth  of  the  evidence  given  by  the  wit- 
ness was  thus  drawn  in  question,  it 
furnished  no  ground  for  allowing  the 
prosecutor  to  give  evidence  of  the  gen- 
eral good  character  of  his  own  wit- 
ness " 

In  Webb  v.  State  (1876)  29  Ohio  St. 
351,  a  trial  for  forgery,  the  defendant 
gave  evidence  tending  to  show  that 
a  witness  for  the  prosecution  had 
made  "certain  material  statements 
and  admissions  about  said  case  at 
divers  times  off  the  witness  stand, 
which  he  now  denied  having  made,  and 
sworn  differently  on  a  former  trial 
from  what  he  did  on  this  trial."  The 
state  was  then  allowed  to  call  wit- 
nesses to  prove  that  the  reputation  of 
the  witness  for  truth  was  good.  On 
the  ground  that  the  impeaching  evi- 
dence charged  the  witness  with  felony 
it  was  held  that  the  sustaining  testi- 
mony was  properly  admitted,  but  on 
the  question  of  contradictory  state- 
ments it  was  said:  'Whether  the  im- 
peachment of  the  credit  of  a  witness, 
by  showing  that  he  has  made  state- 
ments at  other  times  contradictory  of 
his  testimony  given  on  the  trial,  lays  a 
sufficient  foundation  for  sustaining 
him  by  proof  of  his  general  reputation 
for  truth,  is  a  question  which  has  giv- 
en rise  to  great  contraries  of  deci- 
sion. .  .  .  Where  the  only  impeach- 
ment of  the  witness  consists  of 
conduct  or  of  statements  made  at  other 
times  inconsistent  with  his  testimony, 
the  better  rule,  in  our  opinion,  is  not 
to  allow  proof  of  his  general  charac- 
ter or  reputation  for  truth  for  the 
purpose  of  sustaining  his  credit.  If 
the  impeaching  evidence  should  ap- 
pear from  the  conduct  of  the  witness, 
or  his  contradictory  statements  made 
during  his  examination  on  the  trial,  it 
would  not  be  claimed  that  the  effect  of 
such  evidence  ought  to  be  allowed  to 
be  overcome  by  proof  of  the  general 
reputation  of  the  witness  for  truth. 
Yet  the  effect  of  the  impeaching  evi- 
dence in  the  two  cases  would  be  sub- 
stantially the  same.  Besides,  to  be 
exactly  just,  if  the  impeached  witness 
is  to  be  sustained  by  evidence  of  char- 
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acter,  similar  evidence  oujrht  to  be 
allowed  to  sustain  the  impeaching  wit- 
nesses. The  evil  that  would  result 
from  multiplying  collateral  issues  and 
in  protracting  the  trial,  by  allowing 
such  evidence,  would,  in  our  opinion, 
more  than  counterbalance  the  good 
that  would  be  derived  from  it." 

In  People  v.  Ah  Fat  (1874)  48  Cal. 
61,  where  a  witness  for  the  prosecu- 
tion was  attacked  by  evidence  tending 
to  show  pei-jury  and  general  unworthi- 
ness  of  belief,  it  was  held  proper  to  ad- 
mit evidmce  of  his  character  for  truth 
and  veracity.  However,  the  court 
said:  "If  this  testimony  had  been  di- 
rected to  mere  proof  of  contradictory 
statements  of  Oilman  upon  matters 
relevant  to  the  issues  being  tried,  the 
propriety  of  evidence  of  character  to 
sustain  Gilman's  testimony  would 
have  been,  to  say  the  least,  question- 
able, although  authorities  may  be 
found  in  support  of  its  admissibility." 

2.  In  civil  acMon. 

An  unqualified  assertion  of  the  rule 
as  excluding  sustaining  testimony  is 
found  in  Brown  v.  Mooers  (1856)  6 
Gray  (Mass.)  451,  an  action  for  con- 
version. The  defendant's  counsel,  in 
opening  his  case  to  the  jury,  stated 
that  he  expected  to  prove  that  one 
Shaw,  a  witness  for  the  plaintiff,  had 
made  various  contradictory  state- 
ments. To  rebut  this  evidence,  the 
plaintiff  offered  to  prove  that  the  gen- 
eral reputation  of  Shaw  for  truth  and 
veracity  was  good,  but  the  court  re- 
fused to  admit  the  evidence.  It  was 
said:  "The  evidence  as  to  the  gen- 
eral character  of  Shaw  for  truth  was 
not  competent.  His  general  character 
had  not  been  impeached.  The  case  of 
Russell  V.  Coffin  (1829)  8  Pick. 
(Mass.)  143,  cited  by  the  plaintiff,  is 
directly  against  him  on.  the  precise 
point  at  issue.  See  pp.  146,  154.  The 
statement  in  1  Greenl.  Ev.  §  469,  is  not 
sustained  by  the  case  the  author  cites 
of  Rex  V.  Clarke  (1817)  2  Starkie 
(Eng.)  241,  and  is  not  law." 

In  Russell  v.  Coffin  (Mass.)  supra, 
one  of  the  witnesses  to  a  deed  was  con- 
tradicted by  a  previous  deposition  by 
him,  and  it  was  held  that  testimony 
as  to  his  good  character  for  truth  was 
inadmissible.     In  discussing  the  rule 


as  laid  down  in  3  Starkie  on  Evidence, 
p.  1757,  the  court  said :  "The  position, 
as  laid  down  by  Starkie,  cannot  be  car- 
ried to  the  extent  contended  for.  He 
probably  meant  only  that  where  the 
questions  put  in  the  cross-examination 
and  the  answers  did  impeach  his  gen- 
eral character,  the  other  party  might 
rebut  by  proving  a  good  general  char- 
acter. And  so  far  we  do  not  object  to 
the  principle.  As  in  the  case  stated 
by  Starkie,  the  witness  was  asked 
whether  she  had  not  been  twice  com- 
mitted to  Bridewell,  and  answered  that 
she  had.  This  went  to  affect  her  gen- 
eral reputation;  and  the  party  who 
called  her  was  allowed  to  prove  that 
since  those  commitments  her  character 
had  been  fair  and  good.  But  it  never 
was  decided  that  if  a  witness  was  con- 
tradicted as  to  any  fact  of  his  testi- 
mony, either  by  his  own  declarations 
at  other  times,  or  by  other  witnesses, 
evidence  might  be  admitted  to  prove 
his  general  good  character.  If  this 
were  the  practice,  great  delay  and  con- 
fusion would  arise,  and  as  almost  all 
cases  are  tried  upon  controverted  tes- 
timony, each  witness  must  bring  his 
compurgators  to  support  him  when  he 
is  contradicted;  and  indeed  it  would 
be  a  trial  of  the  witnesses  and  not  of 
the  action." 

The  matter  of  admission  of  testi- 
mony as  to  reputation  is  regulated  in 
Kentucky  by  statute. 

In  Vance  v.  Vance  (1869)  2  Met. 
(Ky.)  581.  an  action  for  tiie  recovery 
of  a  slave,  in  affirming  the  decision  of 
the  trial  >.ourt  rejecting  evidence  as 
to  good  character  for  truthfulness,  it 
was  said :  "As  it  regards  the  admissi- 
bility of  the  evidence  which  was  of- 
fered of  the  good  character  of  tiie 
witness,  Mrs.  Thompson,  the  Code  of 
Practice  is  also  explicit.  Evidence  ol 
the  good  character  of  a  witness  is  in- 
admissible until  his  general  reputa- 
tion has  been  impeached.  §  668.  A 
witness  may  be  impeached  by  contra- 
dictory evidence,  l^  showing  that  he 
has  made  statements  different  from 
his  present  testimony,  or  by  evidence 
that  his  general  reputation  for  truth 
or  immorality  renders  him  unworthy 
of  belief.  §  661.  When  he  is  im- 
peached in  the  manner  last  mentioned. 
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«vidence  of  good  character  is  admissi- 
ble; but  it  is  not  admissible  where 
he  is  only  impeached  by  proof  of  his 
having  made  a  different  statement  on 
another  occasion,  or  by  proof  of  facts 
which  contradict  those  stated  by  him 
in  his  testimony.  As,  then,  no  evi- 
dence had  been  introduced  impeaching 
tiie  witness  on  the  ground  that  her 
general  reputation  rendered  her  un- 
worthy of  belief,  evidence  of  her  gen- 
eral good  character,  which  had  not 
been  impeached,  was  inadmissible,  and 
the  court  below  did  qpt  err  in  rejecting 
it" 

In  Shields  v.  Ck>nway  (1909)  138  Ky. 
36,  117  S.  W.  340,  the  decision  turned 
on  the  admission  of  character  testi- 
mony where  a  witness  had  been  shown 
to  have  been  previously  convicted  of  a 
felony.  The  general  subject,  however, 
was  discussed  by  the  court,  as  fol- 
lows: Counsel  say  that,  if  it  is  allow- 
able to  offer  evidence  of  good  charac- 
ter to  rebut  the  presumption  of  un- 
worthiness  arising  from  a  conviction 
for  a  felony,  it  would  logically  result 
in  allowing  a  witness  who  had  made 
contradictory  statements  or  declara- 
tions in  conflict  with  his  present  testi- 
mony, or  who  was  shown  to  have  an 
interest  in  the  case,  to  introduce  evi- 
dence in  support  of  his  good  character. 
There  is,  however,  no  reason  for  carry- 
ing the  rule  we  have  announced  to  this 
extent.  A  witness  may  be  related  to 
the  party  in  whose  behalf  he  is  testify- 
ing, or  he  may  be  interested  in  the 
result  of  the  controversy,  or  he  may 
have  made  contradictory  statements, 
or  declarations  in  conflict  with  his 
present  testimony,  but  evidence  of 
these  facts,  or  any  or  all  of  them, 
would  not  be  an  impeachment  of  the 
general  reputation  of  the  witness  for 
morality  and  truth.  A  witness  of  the 
highest  character  may  be  related  to  a 
party  to  the  litigation,  or  interested 
in  the  result  of  tiie  trial,  or  have  made 
statements  contradictory  of  his  evi- 
dence, but  these  circumstances  do  not 
involve  his  general  reputation  for 
truthfulness,  nor  are  they  regarded  as 
impeaching  his  character." 

In  Frost  v,  McCarger  (1859)  29 
Barb.  (N.  Y.)  617,  the  defendant  as 
agent  for  the  plaintiff  was  sued  for 


misappropriation  of  funds.  At  the 
trial  his  general  character  was  at- 
tacked, and  it  was  also  proved  that  he 
had  made  inconsistent  statements  re- 
garding material  facts.  The  court 
said:  "We  think  the  settled  rule  in 
this  state  now  is,  that  where  the  ve- 
racity of  a  witness  is  attacked,  and 
he  is  sought  to  be  impeached  only  by 
proof  of  contradictory  statements 
made  by  him  on  other  occasions,  in 
respect  to  the  same  matter,  or  by  proof 
of  particular  facts  stated  by  such  wit- 
ness against  himself  .on  his  examina- 
tion, evidence  of  general  good  charac- 
ter, or  of  good  character  for  truth  and 
veracity  in  support  of  the  witness,  is 
incompetent.  .  .  .  Besides,  how 
does  proof  of  good  character  tend  to 
reconcile  the  contradictory  statements 
of  the  witness,  or  to  relieve  him  from 
the  damaging  effect  of  the  facts  stated 
by  him  in  regard  to  himself.  The  fact 
that  the  public  had  never  before  found 
out  the  true  character  of  the  witness 
could  legitimately  afford  do  support  to 
his  credibility  under  such  circum- 
stances. The  rule,  as  now  established, 
rests  upon  sound  reason,  as  well  as 
authority." 

In  Oregon  the  law  on  the  subject 
appears  to  'be  fixed  by  the  case  of 
Sheppard  v.  Yocum  (1881)  10  Or.  402, 
overruling  Glaze  v.  Whitley  (1871)  6 
Or.  164.  Glaze  v.  Whitley  was  an  ac- 
tion for  malicious  prosecution,  and  the 
plaintiff,  having  been  called  as  a  wit- 
ness in  his  own  behalf,  undertook  to 
give  a  full  account  of  a  homicide  out 
of  which  the  present  case  arose.  Hav- 
ing denied  certain  contradictory  state- 
ments, he  was  impeached  by  witnesses 
for  the  defense,  and  was  then  allowed 
to  produce  witnesses  as  to  his  charac- 
ter for  truth  and  veracity.  In  affirm- 
ing this  ruling,  the  court  said :  "It  is 
insisted  that  plaintiff,  being  a  witness 
as  well  as  a  party,  and  other  witnesses 
having  sworn  to  statements  made  by 
him  at  other  times,  inconsistent  with 
his  testimony  in  court,  it  was  in  some 
sort  an  impeachment  of  his  general 
character  for  truth  and  veracity.  In 
the  latter  view  we  concur.  It  is  the 
proper  one  to  be  adapted  under  these 
circumstances.  1  Greenl.  Ev.  §  469. 
Section  830  of  the  Civil  Code  provides 
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that  'a  witness  may  be  impeached  by 
the  party  ajrainst  whom  he  was  called, 
by  contradictory  evidence,  or  by  evi- 
dence that  his  character  for  general 
truth  is  bad,'  etc.  Section  831  provides 
that  'a  witness  may  also  be  impeached 
by  evidence  that  he  had  made  at  other 
times  statements  inconsistent  with  his 
present  testimony.'  Section  832  pro- 
vides that  'evidence  of  the  good  char- 
acter of  a  witness  is  not  admissible  in 
every  action,  suit  or  proceeding,  until 
the  character  of  such  witness  has  been 
impeached.'  From  this  we  infer  that 
evidence  of  good  character  is  admissi- 
ble whenever  the  character  of  a  wit- 
ness has  been  impeached  in  any  of  the 
ways  provided  for  in  the  sections  just 
above  cited."  But  in  Sheppard  v.  Yo- 
cum  (Or.)  supra,  this  case  was  over- 
ruled, and  the  rule  settled  that  testi- 
mony as  to  reputation  for  truth  and 
veracity  is  not  admissible  where  a  wit- 
ness has  been  impeached  because  of 
contradictory  statements.  In  the  prog- 
ress of  the  trial  two  witnesses  were 
called  by  the  plaintiff  and  testified  to 
certain  matters  material  to  the  issue. 
The  proper  foundation  having  been 
laid  by  cross-examination,  the  defend- 
ant showed  that  at  other  times  and 
places  they  had  made  statements  in- 
consistent with  their  present  testi- 
mony, and  the  plaintiff  was  allowed  in 
rebuttal  to  introduce  evidence  to  prove 
that  the  general  character  of  his  wit- 
nesses for  truth  and  veracity  was 
good.  In  disapproving  this  ruling,  the 
appellate  court  reviewed  the  authori- 
ties on  both  sides  of  the  question,  and 
said  in  conclusion:  "These  authori- 
ties are  sufficient  to  show  that  some 
contrariety  of  decision  prevails  upon 
the  admission  of  such  evidence,  and 
that  the  rule  laid  down  in-  Glaze  v. 
Whitley  (Or.)  supra,  ought  not  to  be 
disturbed  without  due  consideration. 
But  we  are  convinced,  after  a  careful 
examination  of  the  reasons,  pro  and 
con,  the  better  rule  is  to  exclude  such 
evidence, — ^that  it  facilitates  trials  by 
avoiding  a  multiplicity  of  collateral 
issues,  and  the  confusion  ordinarily 
incident  thereto;  that  it  tends  to  se- 
cure the  proper  determination  of  the 
legal  rights  of  parties  by  confining  the 
evidence  and  the  attention  of  the  tri- 


ers to  the  real  issues  sought  to  be 
litigated,  and  it  is  sustained  by  the 
weight  of  judicial  authority.    Besides, 
the  reasons  upon  which  the  opposite 
rule  is  founded,  which  allows  the  im- 
peached witness  to  be  sustained  by 
such  evidence,  applies  with  equal  force 
to  the  impeaching  witness,  and,  car- 
ried to  its  logical  result,  woiild  and 
ought  to  include  similar  evidence  to 
sustain  him.    In  our  judgment,  it  is  a 
better  practice  to  confine  the  trial  to 
the  issues  of  the  action,  and  exclude 
such   collateral   matter,    and   thereby 
avoid  the  delay  and  tendency  to  mis- 
lead the  jury  from  the  more  important 
questions  of  the  case.     It  is  proper, 
however,  to  say  that  this  assignment 
of  error  would  not  have  prevailed,  if 
the  record  had   not  disclosed   other 
matter  which  must  reverse  the  case." 
The  rule  as  laid  down  in  Sheppard 
V.  Yocum  (Or.)  supra,  was  followed  in 
First  Nat.  Bank  v.  Commercial  Assur. 
Co.  (1898)  38  Or.  48,  52  Pac.  1050,  an 
action  to  recover  on  an  insurance  pol- 
icy.   A  witness  for  the  defendant  was 
impeached    in    Qross-examination    by 
showing      contradictory      statements 
made  by  him,  and  evidence  then  of- 
fered for  the  purpose  of  establishing 
his    good    reputation    for    integrity, 
truth,  and  veracity  in  the  community 
in  which  he  lived  was  rejected.    The 
court   said:     "Two   methods   of  im- 
peachment are  involved  in  the  cross- 
examination.     One  was  an  apparent 
effort  to  show  that  the  witness  had 
made  statements  out  of  court  not  in 
harmony  with  his  testimony,  and  the 
other  an  attempt  to  connect  him  with 
a  scheme  to  barter  his  testimony  to 
the  insurance  company,  which,  it  is 
claimed,  if  true,  involves  him  in  a 
crime  which  would  render  him   un- 
worthy of  belief.     The  questions  put 
touching  his  supposed  conversations 
with   Mitchell,   Wilkins,   and    O'Neil. 
wherein  he  omitted  to  make  mention 
of  having  seen  a  man  come  out  of  the 
store  and  run  across  the  street,  are  of 
the  first.    If  the  case  had  gone  further, 
and  these  persons  had  been  called  and 
testified  to  the  supposed  contradictory 
statements,  then  the  case  would  have 
been  identical  with  Sheppard  v.  Yo- 
cum (Or.)  supra,  wherein  it  was  held 
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that  the  proper  foundation  had  not 
been  laid  for  sustaining  the  witness  by 
proof  of  his  reputation  for  truth  and 
veracity.  That  cause  was  well  consid- 
ered, and  overruled  the  earlier  case  of 
Glaze  V.  Whitley  (Or.)  supra,  so  the 
question  must  now  be  regarded  as  set- 
tled, against  the  defendant's  conten- 
tion on  this  phase  of  the  controversy. 
.  .  .  The  effect  of  such  testimony  is 
to  discredit  the  witness's  evidence,  and 
not,  in  the  legal  sense,  to  impeach  his 
general  character,  so  as  to  let  in  tes- 
timony of  his  good  reputation  for 
truth  and  fair  dealing.  There  was  no 
attempt,  ttierefore,  at  impeachment  by 
an  attack  upon  the  witness's  general 
character,  but  the  purpose  of  the 
cross-examination  was  to  establish  his 
bias  towards  the  defendant  in  the  ac- 
tion, and  thereby  to  discredit  his  tes- 
timony with  the  jury;  and  the  court 
committed  no  error  in  refusing  to  ad- 
mit testimony  of  good  reputation  for 
laruth  and  veracity.  It  was  urged 
with  strong  emphasis  that  very  much 
depended  upon  the  establishment  of 
the  witness's  good  character  for  truth 
and  veracity  and  fair  dealing,  as  the 
case  turned  upon  the  proper  credit 
which  should  have  been  given  to  his 
testimony  in  the  case;  that  what  the 
witness  testified  to  touching  his  so- 
licitude that  the  company  should  have 
knowledge  of  what  he  would  swear  to 
was  susceptible  of  two  constructions, 
— one  in  harmony  with  an  honest  pur- 
pose, and  the  other  the  very  reverse; 
and,  if  his  good  reputation  had  been 
established,  it  would  probably  have 
preponderated  the  cause  in  defend- 
ant's favor.  This  may  all  have  been 
true,  but  it  does  not  afford  the  ground 
upon  which  the  testimony  offered  is 
made  admissible ;  and,  unless  the  wit- 
ness's general  character  is  first  as- 
sailed, tiiere  can  be  no  proof  admitted 
to  establish  it,  as  the  law  gives  him 
one  by  presumption." 

In  Wertz  v.  May  (1858)  21  Pa.  274, 
an  action  of  ejectment,  two  witnesses 
for  the  plaintiff  were  shown  to  have 
made  inconsistent  statements,  and  the 
trial  court  refused  to  admit  evidence 
to  prove  that  they  were  men  of  in- 
tegrity and  veracity.  In  sustaining 
that  ruling,  the  court  said:    "Evidence 


in  support  of  the  general  character 
of  witnesses  is  not  competent  until 
their  general  character  has  been  as- 
sailed. Every  witness  puts  his  char- 
acter in  issue;  but  until  evidence 
tending  directly  to  impeach  it  is  pro- 
duced, the  law  presumes  it  to  be  good, 
and  therefore  testimony  to  prove  it 
good  is  superfluous." 

In  Farr  v.  Thompson  (1839)  16  S.  C. 
Eq.  (Gheves)  87,  the  proponent  of  a 
will  showed  by  the  examination  of  his 
own  witness,  without  objection  from 
the  other  side,  that  the  witness  had 
previously  made  statements  inconsist- 
ent with  his  testimony.  It  was  held 
that  neither  the  witness  nor  the  ad- 
verse party  could  introduce  evidence 
of  good  character,  but  there  was  dic- 
tum indicating  that  sustaining  evi- 
dence is  ordinarily  admissible.  The 
court  said:  "Such  proof  of  former 
inconsistent  declarations  is  always  of- 
fered to  discredit  what  the  witness 
swears  on  the  trial,  and  is  held  to  be 
one  of  the  most  legitimate  modes  of 
doing  so,  as  it  is  in  fact  one  of  the 
most  common.  But  although  this  is 
perfectly  reasonable  and  proper  in  re- 
gard to  an  adverse  witness,  it  becomes 
another  question  when  presented  in 
regard  to.a  party's  own  witness.  .  .  . 
If  Dawkins  had  been  the  witness  of 
the  other  party,  and  his  testimony  had 
been  impeached  as  it  was  here,  I  think 
he  should  have  been  allowed  to  call 
witnesses  to  prove  his  good  character. 
Such  evidence,  in  its  direct  tendency, 
is  calculated  to  show  that  the  witness 
is  not  worthy  of  credit.  It  is  an  as- 
sertion of  his  having  spoken  or  sworn 
falsely,  and  his  good  character  is  a 
legitimate  defense  against  the  pre- 
sumption that  is  raised  against  him." 

The  dictum  in  Farr  v.  Thompson 
(S.  C.)  supra,  however,  was  disap- 
proved in  dhapman  v.  Cooley  (1860) 
46  S.  C.  L.  (12  Rich.)  654,  wherein  it 
appeared  that  the  only  witness  for  the 
plaintiffs  had  given  inconsistent  ver- 
sions of  tile  matter.  Evidence  to  show 
that  her  reputation  for  truthfulness 
was  good  was  rejected.  In  af- 
firming this  decision,  it  was  said :  "A 
judicious  text-writer  (Phillipps,  Ev.) 
asserts,  on  his  own  unsupported  au- 
thority,  the   reasonableness   of   such 
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sreneral  evidence,  inasmuch  as  the 
adverse  evidence  puts  the  character 
of  the  witness  in  issue.  Mr.  Greenleaf, 
1  Greenl.  Ev.  469,  repeats  this  asser- 
tion, citing  in  support  of  it  the  nisi 
prius  decision  of  Judge  Holroyd  in 
Rex  V.  Glaive  (1817)  2  Starlcie  (Eng.) 
241.  ...  It  will  be  found,  on  ex- 
amination of  that  case,  that  it  does 
not  support  the  proposition  deduced 
from  it.  That  was  an  indictment  for 
an  assault  with  intent  to  commit  a 
rape,  and  the  prosecutrix  admitted  in 
cross-examination  that  she  had  been 
twice  committed  for  offenses  to  the 
House  of  Correction;  and  it  was  al- 
lowed in  her  behalf  to  offer  evidence 
that  her  conduct  was  good  while  in 
this  state  of  confinement  and  proba- 
tion. The  evidence  admitted  was  not 
as  to  her  general  character,  but  as  to 
her  good  conduct  in  a  particular  sit- 
uation, in  respect  to  the  offenses  im- 
plied from  her  confession.  There  is 
a  wide  difference  between  character 
and  conduct  for  a  time,  and  one  equal- 
ly wide  between  general  character  and 
proper  credit  on  a  special  trial  or 
occasion.  Nemo  repente  fuit  turpissi- 
mus.  A  great  crime,  perhaps  with 
exception  as  to  acts  of  violence,  is  not, 
according  to  common  experience,  the 
first  instance  of  misconduct  in  any 
man.  Moral  principles  are  gradually 
sapped,  and  one  may  be  fitted  by  im- 
perceptible deterioration  for  any  sort 
of  the  crimen  falsi  before  any  act  has 
alarmed  the  community  and  affected 
his  reputation.  The  greatest  rogue, 
under  circumstances  supervised  by  his 
neighbors,  may  simulate  the  course  of 
^onesly.  One  of  good  principles  and 
the  fairest  reputation  may  be  utterly 
unworthy  of  credit  in  his  statements 
of  some  transactions.  Monomania  is 
a  state  of  mind  universally  recognized, 
and  it  may  preclude  one  completely 
from  the  perception  and  narration  of 
the  truth.  Intense  ignorance  or  su- 
perstition, or  some  affection,  may  pro- 
duce the  same  consequences.  The 
great  improbability  of  a  narrative  may 
produce  disbelief,  without  impairing 
the  confidence  of  the  hearers  in  the 
probity  of  the  narrator.  A  wise  and 
good  man  may  fail  in  his  remembrance 
of  any  fact,  and  especially  of  its  attend- 


ant circumstances.  Surely,  then,  char- 
acter and  credit  are  distinct  things, 
and  every  assault  on  the  credit  of  a 
witness  does  not  involve  the  imputa- 
tion of  perjury  to  him,  nor,  indeed,  any 
reflection  on  his  reputation.  If  a  wit- 
ness should  contradict  himself  in  the 
course  of  his  testimony,  it  would  not 
be  pretended  that  this  would  be  a 
sufficient  basis  for  evidence  as  to  his 
good  character;  and  yet  there  is  no 
difference,  in  principle,  between  his 
contradiction  of  himself  on  the  stand 
and  outside  of  the  courthouse.  The 
consumption  of  the  limited  time  which 
can  be  appropriated  to  the  adminis- 
tration of  justice  and  of  the  money  of 
parties  and  witnesses,  required  by  the 
trial  of  collateral  issues  as  to  charac- 
ter, is  a  great  and  growing  mischief. 
In  this  very  case,  involving  in  pecu- 
niary interest  the  value  of  a  cotton 
screw  and  seven  bags  of  cotton,  the 
judge  reports  that  three  days  of  a 
former  session  were  occupied,  with  no 
other  fruit  than  mistrial  by  cessation 
of  the  term,  and  that  at  the  trial  which 
resulted  in  a  verdict  notwithstanding 
his  ruling  to  exclude  such  evidence  as 
to  the  principal  witness  of  the  plain- 
tiff, fifty-six  witnesses  were  eacamined 
as  to  character.  Great  delay,  expense, 
and  exasrperation  necessarily  follow 
such  a  course.  Instead  of  trying  the 
issue  in  tiie  action,  the  procedure,  in 
many  cases,  is  a  trial  of  the  witnesses, 
and  every  witness  is  expected  to  bring 
in  his  train  a  host  of  compurgators 
who  will  swear  to  their  faith  in  him 
when  he  contradicts  himself  or  is  con- 
tradicted by  others.  These  collateral 
issues  as  to  character  are  practically 
and  somefdmes  justly  applied  not  only 
to  the  witnesses  as  to  the  facts  in  con- 
troversy, but  also  as  to  the  witnesses 
as  to  character  themselves,  and  really 
are  unlimited  and  illimitable.  In  a 
large  majority  of  cases  these  collat- 
eral investigations  are  altogether  ster- 
ile, either  because  the  testimony  of  the 
witness  assailed  is  inmiaterial,  or  be- 
cause the  number  is  nearly  equal  of 
those  attacking  and  those  defending 
his  character.  It  is  frequently  a  mere 
contest  as  to  the  number  of  the  com- 
purgators and  the  vilifiers,  and  in  the 
muster  the  vicinage  is  canvassed  and 
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disquieted.  In  many  cases,  witnesses 
as  to  character  have  no  character 
themselves,  and  in  nine  out  of  ten  in- 
stances. Hiey  testii^  as  to  their  im- 
pressions from  the  conduct  of  him  in 
question  coming  nnder  their  actual 
observation,  without  any  conception 
that  character  depends  on  the  belief 

'of  the  larger  pairt  of  those  competent 
to  form  an  opinion  concerning  the 
principles  and  reputation  of  an  in- 
dividual founded  on  his  conduct, — 
namely,  the  belief  of  the  community, 
and  not  of  the  individual  testifying. 
We  disdaun,  in  right  and  fact,  the 
decision  of  points  of  law  from  mere 
considerations  of  poHcy  and  conven- 

.  ience ;  but  in  a  matter  of  practice  not 
settled,  we  may  weigh  legitimately  the 
interests  of  the  people.  In  Russell  v. 
Coffin  (1829)  8  Pick.  (Mass.)  154, 
Stamper  v.  GrifHn  (1862)  12  Ga.  456, 
and  Rogers  v.  Moore  (1838)  10  Conn. 
16,  the  opinions  of  Phillipps  and 
Greenleaf  are  expressly  repudiated; 
and  I  have  simply  amplified  the  reason 
in  these  cases." 

In  State  v.  Rice  (1897)  49  S,  C.  418, 
61  Am.  St.  Rep.  816,  27  S.  E.  452,  a 
prosecution  for  assault  and  battery 
with  intent  to  kill,  the  prosecutor  was 
permitted  to  prove  the  good  character 


of  a  witness  whose  general  character 
had  not  been  assailed  in  the  testimony 
of  tite  defense,  though  testimony  had 
been  offered  to  show  that  he  had  made 
contradictory  statements.  The  court 
said:  "Under  the  general  rule,  as  laid 
down  by  the  standard  text^writers  on 
evidence,  such  testimony  would  have 
been  competent,  bat  the  rule  in  this 
state  is  otherwise.  .  .  .  Common 
experience  shows  that  the  distinction 
thus  taken  is  well  founded,  for  there 
are  persons  of  unimpeachable  charac- 
ter, whose  testimony  is  not  always  en- 
titled to  much  credit,  arising  from 
carelessness,  imperfect  memory,  or 
other  causes  not  involving  any  want  of 
character." 

III.  fiwl«  <n  Xanmis. 

In  COLVIN  V.  Wilson  (reported  here- 
with) ante,  859,  the  decision  is  not 
in  harmony  wjth  either  of  the  views 
heretofore  set  forth.  It  is  therein 
held  that  by  showing  contradictory 
statements  the  credibility  of  a  witness 
is  directly  attacked  and  testimony  as 
to  his  reputation  for  truth  and  ve- 
racity is  admissible  in  the  sound  dis- 
cretion of  the  trial  court.  The  in- 
tention, however,  of  adopting  a  fixed 
rule  on  the  subject  is  distinctly  dis- 
avowed. W.  M.  C. 


COHN  ft  ROTH  ELECTRIC  COMPANY,  Appt., 

V. 

BRICKLAYERS,  MASONS,  AND  PLASTERERS  LOCAL  UNION  NO.  1 

et  al. 


OotmeoUout  Svpreme  Court  of  Errora  —  August  9,  1017, 
(92  Conn.  161,  101  Atl.  669.) 

Conspiracy  —  unlawful  compulsion  on  employer. 

1.  Refusal  of  union  men  to  work  with  nonunion  men  does  not  impose 
unlawful  compulsion  upon  employers  that  employ  only  nonunion  IsJior, 
when  more  than  one  third  of  the  labor  in  the  community  is  nonunion. 

iSee  note  on  this  question  beginning  on  page  909.] 

Master  and  servant  —  right  to  quit 
work. 

2.  Individuals  may  work  for  whom 
they  please  and  quit  work  when  they 
please,  provided  they  do  not  violate 
their  contract  of  employment. 

[See  16  R.  C.  L.  434;  18  R.  C.  L.  510.] 


Conspiracy  —  of  laborers  to  quit  work 
—  validity. 

3.  Combinations  of  individuals  may 
quit  woric  only  to  promote  their  own 
interests,  and  not  for  the  primary  pur- 
pose of  injuring  others. 

[See  16  R.  0.  L.  485  et  seq.] 
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Labor  union  —  refusal  to  work  with 
nonunion  men  —  rights. 

4.  The  members  of  a  union,  acting 
upon  their  agreement,  may  refuse  to 
enter  upon  employment  with  nonunion 
labor,  or  refuse  to  continue  their  em- 
ployment with  such  labor  if  their  ac- 
tion is  to  promote  their  own  interests. 

[See  16  R.  C.  L.  440,  442.] 

Injunction  —  against  strike  of  anion 
labor. 

5.  Injunction  does  not  lie  to  prevent 
members  of  a  labor  union  from  striking 
to  advance  their  own  interests,  although 
they  thereby  inflict  injury  upon  the 
business  of  an  employer  of  nonunion 


labor,  and  they  contemplate  and  intend 
that  possible  effect. 

[See  16  R.  C.  L.  438.] 
Labor  union  strike  —  to  stroigthen 

union. 

6.  Members  of  a  labor  union  may 
strike  against  the  employment  of 
nonunion  labor,  for  the  purpose  of 
strengthening  their  union. 

[See  16  R.  C.  L.  440.] 
Conspiracy  —  effect   of  intimidation 
statute. 

7.  Notice  by  members  of  labor  unions 
to  contractors  that  they  will  strike  if 
nonunion  men  are  employed  on  any  of 
their  jobs  is  not  invalid  within  the  in- 
timidation statute. 

[See  16  R.  C.  L.  436.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Hart- 
ford County  (Shumway,  J.)  in  favor  of  defendants,  in  a  suit  for  an  in- 
junction to  restrain  him  from  intimidating  by  strikes,  boycotts,  or  other- 
wise, certain  persons,  for  the  purpose  of  inducing  cancelation  of  contracts 
with  plaintiff,  or  for  the  purpose  of  inducing  them  to  refrain  from  em- 
plojring  or  entering  into  contracts  with  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Perkins,  Wells,  &  Scott,  for     already  established,  then  it  is  unlawful 


appellant : 

A  strike  is  unlawful  if  for  an  unlaw- 
ful purpose. 

State  V.  Stockford,  77  Conn.  227,  107 
Am.  St.  Rep.  28,  58  Atl.  769;  March 
V.  Bricklayers  &  P.  Union,  79  Conn.  7, 
4  L.R.A.(N.S.)  1198,  118  Am.  St.  Rep. 
127,  63  Atl.  291,  6  Ann.  Cas.  848;  Wye- 
man  V.  Deady,  79  Conn.  414,  118  Am. 
St.  Rep.  152,  65  Atl.  129,  8  Ann.  Cas. 
375;  Connors  v.  Connolly,  86  Conn.  641, 
45  L.R.A.(N.S.)  564,  86  Atl.  600;  State 
v.  Rowley,  12  Conn.  101 ;  State  v.  Gan- 
non, 75  Conn.  206,  52  Atl.  727;  State 
V.  Glidden,  65  Conn.  46,  3  Am.  St.  Rep. 
23,  8  Atl.  890;  Pickett  v.  Walsh,  192 
Mass.  572,  6  L.R.A.(N.S.)  1067,  116 
Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann. 
Cas.  638;  Lohse  Patent  Door  Co.  v. 
Puelle,  215  Mo.  473,  22  L.R.A.(N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997, 

Intimidation  does  not  require  the  use 
or  threat  of  physical  violence;  causing 
a  reasonable  fear  of  business  or  prop- 
erty loss  may  constitute  an  intimida- 
tion. 

State  v.  Stockford,  77  Conn.  227,  107 
Am<  St.  Rep.  28,  58  Atl.  769;  Barr  v. 
Essex  Trades  Council,  53  N.  J.  Eq.  101, 
30  Atl.  881. 

If  a  rival  business  is  established  for 
the  primary  purpose  of  destroying  that 


and  may  be  enjoined. 

Dunshee  v.  Standard  Oil  Co.  —  Iowa, 
— ,  126  N.  W.  342;  TutUe  v.  Buck,  107 
Minn.  145,  22  L.R.A.(N.S.)  599,  131 
Am.  St.  Rep.  446,  119  N.  W.  946,  16 
Ann.  Cas.  807;  West  Virginia  Transp. 
Co.  V.  Standard  Oil  Co.  50  W.  Va.  611, 
56  L.R.A.  804,  88  Am.  St.  Rep.  895,  40 
S.  E.  591. 

A  strike  for  the  purpose  of  procur- 
ing the  discharge  of  a  fellow  employee 
is  ordinarily  unlawful. 

Wyeman  v.  Deady,  79  Conn.  414,  118 
Am.  St.  Rep.  152,  65  Atl.  129,  8  Ann. 
Cas.  375;  Ruddy  v.  United  Asso.  Jour- 
neymen Plumbers,  79  N.  J.  L.  467,  75 
Atl.  742;  Erdman  v.  Mitchell,  207  Pa. 
79,  63  L.R.A.  534,  99  Am.  St.  Rep.  783, 
56  AtL  327. 

To  this  rule,  however,  there  are  two 
apparent  exceptions  which  illustrate  the 
distinction  between  acts  which  are  in- 
timidating because  the  primary  intent 
is  to  injure,  and  acts  which  are  not  in- 
timidating because  the  primary  intent 
is  to  benefit. 

Pickett  v.  Walsh,  192  Mass.  672.  6 
L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
Erdman  v.  Mitchell,  supra;  De  Minico 
v.  Craig,  207  Mass.  699,  42  L.R.A. 
(N.S.)  1048,  94  N.  E.  817. 

Secondary     strikes,     instituted    by 
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reason  of  the  employment  of  nonunion 
labor,  are  unlawful. 

Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  19  L.R.A.  887,  5 
Inters.  Com.  Rep.  522,  54  Fed.  730;  Iron 
Molders'  Union  v.  Allis-Chalmers  Co.  20 
L.R.A.(N.S.)  815,  91  C.  C.  A.  681,  166 
Fed.  45;  Pickett  v.  Walsh,  supra;  New 
England  Cement  Gun  Co.  v.  McGivern, 
218  Mass.  198,  L.R.A.1916C,  986,  105 
N.  E.  886;  Gray  v.  Building  Trades 
Council,  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477, 97  N.  W.  668, 1118, 
1  Ann.  Cas.  172;  Clarkson  v.  Laiblan, 
178  Mo.  App.  708,  161  S.  W.  660;  Erd- 
man  t.  Mitchell,  supra;  Quinn  v. 
Leathern  [1901]  A.  C.  495,  1  B.  R.  C. 
197,  70  L.  J.  P.  C.  N.  S.  76,  65  J.  P. 
708,  50  Week.  Rep.  139,  85  L.  T.  N.  S. 
289,  17  Times  L.  R.  749,  27  Eng.  Rul. 
Cas.  66;  Bossert  v.  Dhuy,  166  App.  Div. 
251,  151  N.  Y.  Supp.  877. 

The  strikes  were  unlawful  because 
they  constituted,  or  were  in  the  nature 
of,  a  secondary  boycott. 

State  V.  Glidden,  55  Conn.  46,  3  Am. 
St.  Rep.  23,  8  Atl.  890;  Gompers  v. 
Buck's  Stove  &  Range  Co.  221  U.  S. 
418,  55  L.  ed.  797,  34  L.R.A.(N.S.) 
874,  81  Sup.  Ct.  Rep.  492;  Loewe  v. 
California  State  Federation  of  Labor, 
139  Fed.  71;  Iron  Molders'  Union  v. 
Allis-Chalmers  Co.  20  L.R.A.(N.S.)  315, 
91  C.  C.  A.  681,  166  Fed.  45;  Lawlor 
V,  Loewe,  109  C.  C.  A.  288,  187  Fed. 
522;  Wilson  v.  Hey,  232  111.  389.  16 
L.R.A.  (N.S.)  85,  122  Am.  St.  Rep.  119, 
83  N.  E.  928,  13  Ann.  Cas.  82;  Jackson 
V.  Stanfield,  137  Ind.  592,  23  L.R.A, 
588,  36  N.  E.  345,  37  N.  E.  14;  Fanck 
V.  Farmers  Elevator  Co.  142  Iowa,  621, 
24  L.R.A.(N.S.)  108,  121  N.  W.  53; 
My  Maryland  Lodge  v.  Adt,  100  Md. 
238,  68  L.R.A.  752,  59  Atl.  721;  Beck 
V.  Railway  Teamsters'  Protective  Union, 
118  Mich.  497,  42  L.R.A.  407,  74  Am. 
St.  Rep.  421,  77  N.  W.  13;  Baldwin  v. 
Escanaba  Liquor  Dealers'  Asso.  165 
Mich.  98,  180  N.  W.  214;  Ertz  v.  Prod- 
uce Exch,  Co.  79  Minn.  140,  48  L.R.A. 
90,  79  Am.  St.  Rep.  433,  81  N.  W.  737; 
A.  Fink  &  Son  v.  Butchers'  Union,  84 
N.  J.  Eq.  638,  95  AtL  182. 

Strikes  instituted  or  threatened  for 
the  purpose  of  preventing  the  use  of 
nonunion  material  are  illegal. 

Shine  v.  Fox  Bros.  Mfg.  Co.  86  C.  C. 
A.  311,  156  Fed.  357;  Irving  v.  Joint 
Dist.  Council,  U.  B.  C.  J.  180  Fed.  896; 
Purington  v.  Hinchliff,  219  111.  159,  2 
L.B,A.(N.S.)  824, 109  Am.  St.  Rep.  322, 
76  N.  E.  47;  Burnham  v.  Dowd,  217 
Mass.  351,  51  L.R.A.(N.S.)  778,  104  N. 
E.    841;    Lohse    Patent    Door    Co.    v. 


Fuelle,  215  Mo.  421,  22  L.R.A.(N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997;  Alfred  W.  Booth  &  Bro.  v.  Bur- 
gess, 72  N.  J.  Eq.  181,  66  Atl.  226; 
Purvis  V.  Local  No.  500,  U.  B.  C.  J.  214 
Pa.  348,  12  L.R.A.(N.S.)  642,  112  Am. 
St.  Rep.  757,  63  Atl.  585,  6  Ann.  Cas. 
275;  Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  4  Inters.  Com.  Rep.  788,  62 
Fed.  803. 

The  strikes  were  also  unlawful  at 
common  law  because  intended  to  inflict 
injury  without  adequate  justification. 

Connors  v.  Connolly,  86  Conn.  641, 
45  L.R.A.(N.S.)  564,  86  Atl.  600;  Lon- 
don Guarantee  &  Acci.  Co.  v.  Horn,  206 
111.  493,  99  Am.  St.  Rep.  185,  69  N.  E. 
526;  Johnson  v.  JEitnA  L.  Ins.  Co.  158 
Wis.  56, 147  N.  W.  32,  Ann.  Cas.  1916E, 
60S;  Iron  Molders'  Union  v.  Allis- 
Chalmers  Co.  20  L.R.A.(N.S.)  815,  91 
C.  C.  A.  631,  166  Fed.  51. 

The  acts  of  the  defendants  were  such 
as  should  be  prohibited  or  restrained 
by  injunction. 

United  States  v.  Workingmen's  Amal- 
gamated Council,  26  L.R.A.  168,  4 
Inters.  Com.  Rep.  881,  54  Fed.  994; 
Irving  V.  Joint  Dist.  Council,  U.  B.  C. 
J.  180  Fed.  896;  Irving  v.  Neal,  209 
Fed.  471 ;  Piano  &  O.  Workers'  Inter- 
national Union  v.  Piano  &  O.  Supply 
Co.  124  111.  App.  353;  Wilson  v.  Hey, 
282  111.  389,  16  L.R.A.(N.S.)  85,  122 
Am.  St.  Rep.  119,  88  N.  E.  928,  13  Ann. 
Cas.  82;  My  Maryland  Lodge  v.  Adt, 
100  Md.  238,  68  L.R.A.  752,  59  Atl. 
721;  Plant  v.  Woods,  176  Mass.  492, 
51  L.R.A.  339,  79  Am.  St.  Rep.  330,  57 
N.  E.  1011 ;  Folsom  v.  Lewis,  208  Mass. 
336,  35  L.R.A.(N.S.)  787,  94  N.  E.  316; 
Burnham  v.  Down,  217  Mass.  361,  51 
L.R.A.(N.S.)  778,  104  N.  E.  841;  New 
England  Cement  Gun  Co.  v.  McGivern, 
218  Mass.  198,  L.R.A.1916C,  986,  105 
N.  E.  885;  Gray  v.  Building  Trades 
Council,  91  Minn.  171,  63  L.R.A.  763, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172;  Lohse  Patent 
Door  Co.  V.  Fuelle,  215  Mo.  421,  22 
L.R.A.(N.S.)  607,  128  Am.  St.  Rep. 
492, 114  S.  W.  997;  Clarkson  v.  Laiblan, 
178  Mo.  App.  708, 161  S.  W.  660;  George 
Jonas  Glass  Co.  v.  Glass  Bottle  Blowers' 
Asso.  77  N.  J.  Eq.  219,  41  L.R.A.(N.S.) 
445,  79  Atl.  262;  Albro  J.  Newton  Co. 
V.  Erickson,  70  Misc.  291,  126  N.  Y. 
Supp.  949,  affirmed  in  144  App.  Div. 
939,  129  N.  Y.  Supp.  1111;  Bossert  v. 
Dhuy  (1914)  166  App.  Div.  251,  151 
N.  y.  Supp.  877;  Erdman  v.  Mitchell, 
207  Pa.  79,  63  L.R.A.  534,  99  Am.  St. 
Rep.  783,  56  Atl.  327;  Purvis  v.  Local 
No.  500,  U.  B.  C.  J.  214  Pa.  348,  12 
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L.R.A.(N.S.)  642, 112  Am.  St.  Rep,  757, 
63  Atl.  685,  6  Ann.  Gas.  275;  Associated 
Hat  Mfrs.  v.  Baird-Unteidt  Co.  88 
Conn.  832,  91  Atl.  373. 

Messrs.  HugH  M.  Alcorn,  Thomas  J. 
Spellacy,  and  William  M.  Maltbie,  for 
appellees : 

The  members  of  a  labor  union  may 
not  seek  to  accomplish  their  end  by 
attempting  the  ruin  of  the  business  of 
an  employer  who  does  not  yield  to 
their  arguments. 

State  V.  Stockf  ord,  77  Conn.  227,  107 
Am.  St.  Rep.  28,  68  Atl.  769. 

It  is  the  right  of  members  of  a  union 
to  refuse  to  work  for  any  person,  and 
to  induce  employers  by  fair  means  to 
employ  theta,  and  not  others. 

Wyeman  v.  Deady,  79  Conn.  414,  118 
Am.  St.  Rep.  152,  66  Atl.  129,  8  Ann. 
Gas.  876;  State  v.  McGee,  80  Conn. 
614,  69  Atl.  1069;  Connors  v.  Connolly, 
86  Conn.  641,  46  L.R.A.(N.S.)  664,  86 
Atl.  600. 

An  agreement  between  labor  unions 
and  employers,  which  takes  in  an  entire 
industry  of  considerable  proportions  in 
a  community,  so  that  it  operates  gen- 
erally in  that  community  to  prevent  or 
seriously  deter  workmen  from  obtain- 
ing employment  under  favorable  con- 
ditions without  joining  a  anion,  is 
contrary  to  public  policy. 

Associated  Hat  Mfrs.  Asso.  v.  Baird- 
Unteidt  Co.  88  Conn.  332,  91  Atl.  373. 

The  refusal  of  members  of  a  union 
to  work  for  an  employer  who  employs 
nonunion  men  is  a  reasonable  means  for 
them  to  adopt  for  the  betterment  of 
their  condition. 

State  V.  Glidden.  66  Conn.  46,  3  Am. 
St.  Rep.  23,  8  Atl.  890;  State  v.  Stock- 
ford,  77  Conn.  227,  107  Am.  St.  Rep. 
28,  58  Atl.  769 ;  Coppage  v.  Kansas,  236 
U.  S.  1,  59  L.  ed.  441,  L.R.A.1915G, 
960,  35  Sup.  Gt  Rep.  240;  Adair  ▼. 
United  States,  206  U.  S.  161,  62  L.  ed. 
436,  25  Sup.  Ct.  Rep.  277,  18  Ann. 
Cas.  764;  Gill  Engraving  Go.  v.  Doerr, 
214  Fed.  Ill;  National  Fireproofing 
Co.  V.  Mason  Builders'  Asso.  26  L.R.A. 
(N.S.)  148,  94  C.  C.  A.  536,  169  Fed. 
259 ;  National  Protective  Asso.  v.  Gum- 
mings,  170  N.  Y.  315,  58  L.R.A.  135, 
88  Am.  St.  Rep.  648,  63  N.  E.  369; 
Davis  V.  United  Portable  Hoisting  En- 
gineers, 28  App.  Div.  396,  51  N.  Y. 
Supp.  180;  Mills  v.  United  States  Print- 
ing Go.  99  App.  Div.  606,  91  N.  Y.  Supp. 
185 ;  Grassi  Contracting  Co.  v.  Bennett, 
174  App.  Div.  244,  160  N.  Y.  Supp. 
279;  Jacobs  v.  Cohen,  188  N.  Y.  207,  2 
L.R.A.(N.S.)  292,  111  Am.  St.  Rep.  730, 
76  N.  E.  6,  6  Ann.  Cas.  280;  Jersey 


City  Printing  Co.  v.  Cassidy,  63  N.  J. 
Eq.  759,  53  Atl.  230;  Mayer  v.  Journey- 
men Stonecutters'  Asso.  47  N.  J.  Eq. 
619,  20  Atl.  492;  Scott-Stailord  ppera 
House  Go.  V.  Minneapolis  Musicians 
Asso.  118  Minn.  410.  136  N.  W.  1092; 
Kemp  V.  Division  No.  231,  265  111.  213, 
99  N.  E.  389,  Ann.  Gas.  1913D,  347; 
Meier  v.  Speer,  96  Ark.  618,  32  L.R.A. 
(N.S.)  792,  132  S.  W.  988;  Clemmitt 
v.  Watson,  14  Ind.  App.  38,  42  N.  E. 
367;  Pickett  v.  Walsh,  192  Mass.  572, 
6  L.R.A.(N.S.)  1067.  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Gas.  638; 
Allen  V.  Flood  [1898]  A.  C.  1,  62  J.  P. 
595,  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T. 
N.  S.  717,  14  Times  L.  R.  126,  46  Week. 
Rep.  268,  17  Eng.  Rul.  Cas.  285. 

The  fact  that  the  several  individual 
unions  have  united  in  a  central  organi- 
zation, and  are  acting  conjointly,  does 
not  in  any  way  interfere  with  this  right 
to  strike. 

Thomas  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  4  Inters.  Com.  Rep.  788,  62  Fed. 
803;  Curran  v.  Treleaven  [1891]  2  Q. 
B.  560;  Gray  v.  Building  Trades  Coun- 
cil, 91  Minn.  171,  63  L.R.A.  753,  108 
Am.  St.  Rep.  477,  97  N.  W.  663,  1118, 
1  Ann.  Cas.  172 ;  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council,  154  Cal.  581, 
21  L.R.A.(N.S.)  550,  98  Pac.  1027,  16 
Ann.  Cas.  1165;  Alfred  W.  Booth  &  Bro. 
v.  Burgess,  72  N.  J.  Eq.  181,  66  AtL 
226. 

The  action  of  the  strikers  did  not 
constitute  a  boycott. 

Gray  v.  Building  Trades  Council,  91 
Minn.  171,  63  L.R.A.  753,  103  Am.  St. 
Rep.  477,  97  N.  W.  663,  1118,  1  Ann. 
Cas.  172;  Gill  Engraving  Go.  v.  Doerr, 
214  Fed.  Ill;  Pierce  v.  Stablemen's 
Union,  156  Cal.  70, 103  Pac  324;  Crump 
V.  Com.  84  Va.  924,  10  Am.  St  Rep. 
895, 6  S.  E.  620;  Hoban  v.  Dempsey,  217 
Mass.  166,  L.R.A.1916A,  1217,  104  N. 
E.  717,  Ann.  Cas.  1915C,  810;  Kemp  t. 
Division  No.  241,  255  111.  213,  99  N.  E. 
389,  Ann.  Cas.  1918D,  347 ;  Iron  Mold- 
ers'  Union  v.  AUis-Chalmers  Co.  20 
L.R.A.(N.S.)  816,  91  C.  G.  A.  631,  166 
Fed.  45;  J.  F.  Parkinson  Go.  v.  Build- 
ing Trades  Council,  154  Gal.  581,  21 
L.R.A.(N.S.)  550,  98  Pac.  1027, 16  Ann. 
Cas.  1166;  National  Fireproofing  Co.  v. 
Mason  Builders'  Asso.  26  L.R.A.(N.S.) 
148,  94  C.  G.  A.  535, 169  Fed.  259;  Cote 
V.  Murphy,  159  Pa.  420,  23  L..R.A. 
136,  39  Am.  St.  Rep.  686,  28  Atl.  190; 
Macauley  Bros.  v.  Tierney,  19  R.  I.  256, 
87  L.R.A.  466,  61  Am.  St  Rep.  770,  38 
Atl.  1. 

The  notice  by  defendants  to  the  gen- 
eral contractors  of  the  probability  of  a 
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Btrilce  by  ibtm  if  iriaintiff  waa  employed 
on  work  in  whicn  they  were  engaged 
was  not  unlawful. 

Allen  V.  Food,  supra ;  Curran  v.  Tre- 
leaven  [1891]  2  Q.  B.  560;  Coppage  v. 
Kansas,  286  U.  S.  1,  59  L.  ed.  441, 
L.R.A.1915C,  960,  35  Sup.  Ct.  Rep.  240; 
Adair  v.  United  States,  208  U.  S.  161, 
52  L.  ed.  436.  25  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  National  Firepro(^ng 
Co.  V.  Mason  Builders  Asso.  26  L.R.A. 
(N.S.)  148,  94  C.  C.  A.  535,  169  Fed. 
259;  Iron  Molders'  Union  v.  Allis- 
Chahners  Co.  20  L.R.A.(N.S.)  315,  91 
C.  C.  A.  681,  166  Fed.  45;  Vegelahn  v. 
GoBtner,  167  Mass.  92,  86  L.R.A.  722, 
67  Am.  St.  Rep.  443,  44  N.  E.  1077; 
Rfaodes  Bros.  Co.  v.  Musicians'  Pro- 
tective Union.  87  B.  1. 281,  L.R.A.1915E, 
1037,  92  Atl.  641;  Bohn  Mfg.  Co.  v. 
HoUis  (Bohn  Mfg.  Co.  v.  Northwestern 
Lumbermen's  Asso.)  54  Minn.  223,  21 
LR.A.  837,  40  Am.  St.  Rep.  319,  55  N. 
W.  1119;  Meier  t.  Speer,  96  Ark,  618, 
82  L.R.A.(N.S.)  792,  182  S.  W.  988. 

Wheder,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  has  waived  its  claim 
for  damages  and  relies  upon  its 
claim  for  injunctive  relief,  alleging 
that  the  defendant  labor  unions  and 
the  members  thereof  have  combined 
for  the  purpose  of  obtaining  a  mo- 
nopoly of  all  the  employment  for  the 
members  of  these  local  unions  in  the 
several  building  trades  in  which 
they  are  engaged,  and  for  the  pur- 
pose of  excluding  from  such  em- 
ployment all  who  are  not  members. 

Lfi  furtherance  of  this  purpose 
and  to  establish  this  monopoly,  the 
defendants  are  alleged  to  have 
agreed:  (1)  That  no  nonunion 
monber  shall  be  employed  on  any 
building  in  Hartford  or  its  vicinity ; 
(2)  that  no  open-shop  employer 
shaU  be  permitted  to  supply  any 
labor  or  materials  for  any  such 
buOding;  (3)  that  they  will  compel 
all  owners,  en^>Ioyers,  and  other  per- 
sons to  refuse  to  purchase  supplies 
from  open-shop  employers ;  (4)  that 
they  will  refuse  to  work  for  any 
owner  or  employer  who  shall  pur- 
chase supplies  from  any  open-shop 
employer;  (5)  that  they  will  boy- 
cott all  nonunion  members  and  open- 
shop  employers  and  all  persons  do- 
ing business  with  them.  In  further- 
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ance  of  said  boycott  the  defendants 
are  alleged  to  have  agreed:  (6)  To 
cause  all  members  of  the  defendant 
unions  to  refuse  to  work  on  every 
building  owned  by  any  person  who 
owns  any  building  on  which  any 
nonunion  member  is  employed,  or  on 
which  any  open-shop  employer  is 
furnishing,  or  has  contracted  to  fur- 
nish, labor  or  materials;  and  (7)  to 
refuse  to  work  on  each  and  every 
job  on  which  a  general  contractor 
may  be  engaged  if  any  nonunion 
member  is  working  for  such  general 
contractor,  or  if  any  open-shop  con- 
tractor is  furnishing,  or  has  con- 
tracted to  furnish,  any  labor  or  ma- 
terials. 

The  complaint  also  alleges  that  in 
furtherance  of  these  purposes  and 
agreements  the  defendants  have 
boycotted  the  plaintiff  and  all  own- 
ers for  whose  buildings  the  plain- 
tiff has  furnished  labor  or  materials, 
and  all  contractors  or  builders  by 
whom  the  plaintiff  has  been  em- 
ployed, directly  or  indirectly,  and 
have  threaten«l  to  institute  strikes 
of  all  of  these  members  on  all  work 
on  which  any  of  the  members  were 
engaged  for  any  owner  or  by  any 
contractor  for  whom  the  plaintiff 
has  furnished  labor  or  materials; 
and  the  defendants  have  instituted 
shrikes  in  accordiuice  with  these 
threats  in  i^l  cases  where  their  de- 
mands have  not  bem  promptly  com- 
plied with. 

Ck>mparing  the  facts  found  with 
those  alleged  in  the  complaint,  we 
find  a  marked  dissimilarity.  We 
can  discover  no  finding  of  the  illegal 
purpose  of  these  defendants  which 
the  complaint  reiterates,  near  one  of 
a  conspiracy  and  agreement  such 
as  is  alleged,  save  in  one  particular. 
That  agreement  is  not  specifically 
found,  but  it  is  found  that  the  sev- 
eral defendant  local  unions  have 
adopted  the  same  or  analogous  by- 
laws obligatory  upon  all  of  their 
members.  These  by-laws  prohibit 
members  working  with  nonunion 
men  under  penalty  for  violation. 
They  provide  that  "no  member 
shall  work  for  any  employer  who  is 
employing  nonunion    .    .    .    work- 
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ers,"  nor  on  any  job  contracted  for 
by  any  nonunion  contractor,  nor  on 
any  job  sublet  to  any  contractor  by 
any  open-shop  or  nonunion  contract- 
or. The  Hartford  Structural  Build- 
ing Trade  Alliance  has  adopted  a 
by-law,  of  which  Alliance  all  the  de- 
fendant unions  are  members,  and 
by  which  by-law  all  defendants  are 
bound,  that  "no  member  of  this  Al- 
liance shall  work  with  any  person 
.  .  .  working  at  any  trade  in 
the  Structural  Building  Trades  Al- 
liance who  does  not  hold  a  working 
card"  from  the  Alliance. 

These  by-laws  create  an  agree- 
ment on  the  part  of  these  several 
unions  and  all  of  their  members, 
binding  upon  them,  that  their  mem- 
bers will  not  work  for  any  employer 
employing  nonunion  men  on  that 
job  nor  for  any  nonunion  contractor, 
nor  any  job  sublet  to  any  contractor 
by  any  open-shop  or  nonunion 
contractor.  Interpreted  together, 
these  several  by-laws  constitute 
an  agreement,  which  membership 
imposed  upon  all  members  of  the 
defendant  unions,  that  they  would 
not  work  on  any  job  on  which 
nonunion  men  or  employers  are  at 
work. 

All  members  of  the  defendant 
unions  have  ceased  to  work  and  re- 
fused to  work  on  any  building  when 
the  nonunion  employees  of  the 
plaintiff  have  commenced  work  on 
such  building.  In  one  instance  the 
members  of  the  defendant  unions 
withdrew  from  work  on  five  build- 
ings being  erected  by  a  single  gen- 
eral contractor,  because  the  plain- 
tiff's nonunion  employees  were  at 
work  on  one  of  these  buildings. 
The  defendants  maintain  their  legal 
right  to  do  these  acts,  and  threaten 
and  intend  to  continue  in  such 
course  unless  restrained  by  injunc- 
tion. 

The  case  set  up  in  the  complaint 
is  not  the  agreement  to  cease  work 
for  a  contractor  if  nonunion  men 
are  employed  by  him  on  any  of  his 
jobs,  no  matter  where  located,  upon 
which  the  defendants  are  not  at 
work  and  to  which  they  have  no  re- 
lation; and  if  the   complaint  does 


rely  upon  this  cause  of  action  the 
finding  does  not  support  it.  It  re- 
cites that,  in  one  instance,  the  mem- 
bers of  the  defendant  unions  ceased 
work  on  five  buildings  in  process  of 
erection  by  one  contractor,  because 
plaintiff's  nonunion  employees  were 
at  work  on  one  of  these  buildings. 
A  single  instance  of  one  act  done 
would  hardly  permit  a  holding  that 
the  trial  judge  had,  in  refusing  an 
injunction,  exercised  his  discretion 
improperly.  It  is  noticeable  that 
the  finding  does  not  state  that  these 
strikes  were  instituted  for  any  of 
the  unlawful  purposes  so  frequently 
reiterated  in  the  complaint. 

The  trial  court  could  not  find  the- 
existence  of  an  illegal  purpose  with- 
out proof,  and  we  cannot  so  hold 
without  a  finding  to  that  effect.  If 
the  purpose  of  the  strikes  was  il- 
legal, they  were  clear  deprivations 
of  the  right  of  the  plaintiff  to  work- 
State  V.  Glidden,  55  Conn.  46,  3  Am. 
St.  Rep.  23,  8  Atl.  890.  If  the  pur- 
pose was  to  better  the  condition  of 
the  defendants,  a  situation  is  pre- 
sented not  heretofore  considered  by 
us ;  viz.,  a  determination  of  whether 
an  agreement  to  strike  in  a  case  in 
which  the  striking  workmen  are 
not  concerned  in  a  trade  dispute,  or 
in  which  their  labor  has  not  come  in 
competition  with  nonunion  labor,  is 
lawful.  Its  decision  is  practically 
another  phase  of  the  question  decid- 
ed in  Pickett  v.  Walsh,  192  Mass. 
572,  582,  6  L.R.A.(N.S.)  1067,  116 
Am.  St.  Rep.  272,  78  N.  E.  753,  7 
Ann.  Cas.  638,  in  the  last  point 
treated  in  that  case,  and  the  first 
and  second  causes  of  action  set 
forth  in  the  complaint,  pages  579 
and  587  of  the  opinion.  We  express 
no  opinion  upon  this  point,  leaving 
its  decision  open  until  it  is  fairly 
raised  in  the  pleadings  and  in  the 
record  on  appeal. 

The  agreement  of  the  defendant 
unions  and  their  members,  that  the 
members  would  refuse  to  work  with 
nonunion  men,  followed  by  action 
by  the  members  ceasing  to  work 
with  the  nonunion  men  of  the  plain- 
tiff, is  the  only  ground  of  complaint 
which  the  facts  found  support.    In- 
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dividuals  may  work  for  whom  they 
please,  and  quit  work  when  they 
please,  provided  they  do  not  violate 
M«ter  a«d  .er*.  their  contract  of 
*5lr  work  *"  employment.  Com- 
^'    '*"'  '  binationa  of  individ- 

uals have  similar  rights,  but  the 
liability  to  injury  from  the  concert- 
ed action  of  numbers  has  placed  up- 
on their  freedom  to  quit  work  these 
additional  qualifications:  that  their 
action  must  be  taken  for  their  own 
interest,  and  not  for  the  primary 
purpose  of  injuring  another  or  oth- 
ers, and  neither  in  end  sought,  nor 
in  means  adopted 
to  secure  that  end, 
must  it  be  prohibit- 
ed by  law,  nor  in  contravention  of 
public  xwlicy.  Connors  v.  Connolly, 
86  Conn.  641,  45  L.R.A.(N.S.)  564, 
86  Atl.  600,  is  an  example  of  an 
agreement  which  we  held  to  be  con- 
trary to  public  policy. 

The  members  of  a  union,  acting 
upon  their  agreement,  may  refuse 
to  enter  upon  employment  with  non- 
j^^^      J  union  labor,  or  re- 

rrfaMl  to  work     fUSC        tO        COUtiUUe 

IJ.'JLSS,""'"*  th®fr  employment 
with  nonunion  la- 
bor, provided  their  action  does  not 
fall  within  the  qualifications  of 
their  freedom  of  action  already 
stated.  Pickett  v.  Walsh,  192  Mass. 
572,  582,  6  L.R.A.(N.S.)  1067,  116 
Am.  St.  Rep.  272,  78  N.  E.  753,  7 
Ann.  Gas.  638;  Dumham  v.  Dowd, 
217  Mass.  851,  356,  51  L.R.A.(N.S.) 
778,  104  N.E.841;Grassi  Contract- 
ing Co.  v.  Bennett,  174  App.  Div. 
244,  160  N.  Y.  Supp.  284;  Gray  v. 
Building  Trades  Council,  91  Minn. 
171, 185,  63  L.R.A.  753,  103  Am.  St. 
Rep.  477,  97  N.  W.  663, 1118,  1  Ann. 
Cas.  172.  In  State  v.  Stockford,  77 
Conn.  227,  237,  107  Am.  St.  Rep. 
28,  58  Atl.  769,  Hall,  J.,  thus  states 
our  law:  "Workmen  may  lawfully 
combine  to  accomplish  their  with- 
lirawal  in  a  body  from  the  service 
of  their  employers,  for  the  purpose 
of  obtaining  an  advance  in  wages,  a 
reduction  of  vhe  hours  of  labor,  or 
any  other  legitimate  advantage, 
even  though  they  may  know  that 
such  action  will  necessarily  cause 
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injury  to  the  business  of  their  em- 
ployers, provided  such  abandonment 
of  work  is  not  in  violation  of  any 
continuing  contract,  and  is  con- 
ducted in  a  lawful  manner,  and  not 
under  such  circumstances  as  to 
wantonly  or  maliciously  inflict  in- 
juiry  to  person  or  property." 

The  facts  found  show  that  the 
.  plaintiff  has  suffered  damage  in  its 
business,  and  that  the  defendants 
contemplated     this  ,^„„etio«- 

probable    effect.       A    aarmlnut  utrlke  of 

cause  of  action  was  ""*•"  »»*o«"- 
thus  made  out  entitling  the  plain- 
tiff to  judgment,  unless  the  defend- 
ants have  made  out,  or  the  facts 
presented  disclose,  that  the  defend- 
ants were  justified  in  what  they  did. 
Connors  v.  Connolly,  supra.-  The 
flnding  is  not  express  upon  this 
point,  but  we  are  of  the  opinion 
that  the  necessary  implication  from 
the  subordinate  ifacts  found  is  a 
justification  for  the  defendants' 
course. 

The  end  the  defendants  had  in 
view  by  their  by-laws  was  the 
strengthening  of  their  unions.  That' 
was  a  legitimate  end.  There  is  no 
indication  that  the  ,  . 
real  purpose  of  the  I'iSklJ'to*""" 
defendants  was  in-  i*^",^**' 
jury  to  the  plaintiff 
or  the  nonunion  men  it  employed. 
Whatever  injury  was  done  the 
plaintiff  was  a  consequence  of  trade 
competition,  and  an  incident  to  a 
course  of  conduct  by  the  defendants 
begun  and  prosecuted  for  their  own 
legitimate  interests.  The  means 
adopted  were  lawful.  No  unlawful 
compulsion  in  act  or  word  was  pres- 
ent. The  plaintiff  had  its  option  to 
•  employ  the  defendants  or  not ;  trade 
conditions  did  not  convert  this  legal 
option  into  practical  compulsion, 
since  over  one  third  of  the  men 
working  in  all  of  these  trades  to 
which  the  defendants  belong  in  this 
locality  were  nonunion  men.  The 
cessation  of  work  was  not  intended 
to  cause  a  breach  of  existing  con- 
tracts, and  the  cancelation  of  Bome 
of  its  contracts  by  the  plaintiff  is, 
so  far  as  we  know,  attributable  to 
the  plaintiff's  act,  rather  than  to  the 
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defendanta.*  Certainly  the  finding 
is  too  bare  of  detail  to  permit  the 
latter  conclusion. 

The  notification  by  the  defend- 
ants to  the  general  contractors  and 
owners,  of  the  probability  of  a 
strike  by  them  in  case  the  plaintiff 
was  employed  on  any  job  on  which 
they  were  engaged,  was  no  more 
than  a  notice  that  if  nonunion  labor 
was  employed  on  jobs  on  which  the 
defendant  union  men  were  em- 
ployed the  defendants  would  strike. 
If  defendants  had  the  right  to  con- 
tract that  they  would  not  work  with 
nonunion  labor,  and  if  they  might 
cease  work  if  non- 

Conaplracy—  _  ■ 

vniawfni  com-  uuion  men  were  em- 
empiorer!*  ployed,  as  we  hold 

in  State  v.  Stock- 
ford,  77  Conn.  227, 107  Am.  St.  Rep. 
28,  58  Atl.  769,  we  can  see  no  unlaw- 
fulness in  their  notice  to  contract- 
ors and  employers  of  what  would 
happen  if  nonunion  men  were  em- 
ployed on  jobs  on  which  they  were 
-•ceet  of  engaged.     The  no- 

Intimidation  tice  was  the  course 
.t.t.f.  ^^  ^^jj.  ^^^J^g     i^ 

did  not  take  away  the  free  choice 
from  the  contractor  or  owner;  it 
possessed  him  of  the  facts  which 
might  affect  his  decision. 


We  do  not  think  the  notice  was 
an  act  fairly  within  the  intimida- 
tion statute.  Gen.  Stat  §  1296. 
The  facts  surrounding  the  giving  of 
such  a  notice  might  bring  it  within 
the  statute;  the  facts  detailed  in 
this  finding  do  not. 

There  is  no  error. 

In  this  opinion  the  other  judges 
concur. 


NOTE. 

The  use  of  the  boycott  as  a  weapon 
in  industrial  disputes,  including  the 
right  of  members  of  a  labor  organiza- 
tion to  refuse  to  work  on  a  job  on 
which  a  contractor  employing  non- 
union labor  is  employed  and  to  give 
notice  to  general  contractors  and  own- 
ers of  their  intention  to  so  refuse,  is 
discussed  in  annotation  on  page  909, 
post. 

As  shown  by  such  annotation,  the 
majority  of  the  decisions  dealing  with 
the  point  are  in  accord  with  the  re- 
ported case  in  holding  that  such  con- 
duct is  justifiable,  provided  the  pres- 
sure thus  brought  to  bear  is  for  a 
legitimate  purpose,  and  is  not  for  the 
sole  object  of  inflicting  loss  upon  the 
recalcitrant  contractor. 


LOCAL  UNION  NO.  313,  HOTEL  AND  RESTAURANT  EMPLOYEES' 
INTERNATIONAL  ALLIANCE,  et  al.,  Appts., 

V. 

JOE.  STATHAKIS. 

Arkansaa  Supreme  Court— July  1,  1018. 
(136  Ark.  86,  206  S.  W.  460.) 

Injunction  —  against  picketing. 

1.  Injunction  lies  against  the  maintenance  by  a  labor  union  of  pickets 
in  front  of  a  place  of  business,  who  use  placards  announcing  the  unfair- 
ness of  its  proprietor,  the  effect  of  which  is  to  coerce  intending  patrons 
of  the  place  to  withhold  their  patronage. 

[/See  note  on  this  question  beginning  on  page  909.] 


Master  and  servant  —  liability  for 
acts  of  pickets. 

2.  Officers  of  a  labor  union  who  em- 
ploy persons  to  picket  a  place  of  busi- 


ness   are    liable    for    unlawful    acts 
which  they  commit,  although  in  dis- 
obedience to  instructions  given  them. 
rSee  16  R.  C.  L.  460.] 
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Trade  anion  —  right  to  organize. 

3.  Laborers  have  a  right  to  organize 
into  anions  for  the  purpose  of  bar- 
gaining collectively  for  the  betterment 
of  their  conditions,  and,  as  an  incident 
thereto,  to  strike  collectively. 

[See  16  R.  C.  L.  419.] 
Master  and  servant  —  right  to  refuse 
service. 

4.  Laborers  have  a  right  to  say  for 
whom,  and  upon  what  terms,  they  will 
work,  and  may  act  through  their  un< 
ions  in  the  decision  of  this  question. 

[See  16  R.  G.  L.  434.] 
Strike  —  right  to  a^iize  pablic  of 

facts. 

6.  Laborers  who  have  gone  on  strike 
have  a  right  to  apprize  the  public  of 
the  fact,  and  solicit  support  in  any 
legitimate  attempt  to  prevail  in  their 
controversy. 

[See  16  R.  C,  L.  457.] 
Trade  union  —  right  to  resort  to  force. 

6.  Labor  unions  have  no  right  to 
resort  to  force,  intimidation,  or  co- 
ercion. 

[See  16  R.  C.  L.  444.] 
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Picketing  —  right  to  use  placards. 

7.  Striking  employees  may  use  plac- 
ards for  the  purpose  of  informing  the 
public  as  to  their  grievances. 

[See  16  R.  C.  L.  457.] 

—  coercion  —  legally. 

8.  Any  conduct  on  the  part  of  pick- 
ets of  a  labor  union  which  amounts 
to  coercion  is  unlawful,  and  will  be 
enjoined. 

[See  16  R.  C.  L.  453.] 
Trade  union  —  right  to  interfere  with 
employment  of  labor. 

9.  A  labor  union  has  no  right  to 
Interfere  with  the  right  of  ■  an  em- 
ployer to  employ  whom  he  pleases,  and 
the  public  may  bestow  its  favor  and 
support  where  it  chooses,  free  from 
any  coercive  molestation. 

[See  16  R.  C.  L.  444,  445.] 
Property  —  right  to  carry  on  business. 

10.  The  right  to  carry  on  a  lawful 
business  without  obstruction  is  a  prop- 
eity  right  which  will  be  protected  by 
the  courts. 

[See  16  R.  G.  L.  461,  462.] 


(Messrs.  Hart  and  Humphreys,  JJ.,  dissent.) 

Appeal  by  defendants  from  a  decree  of  the  Chancery  Court  for  Pulaski 
County  (Martineau,  Ch.)  in  favor  of  plaintiflF  in  an  action  brought  to 
enjoin  defendants  from  further  picketing  plaintiff's  place  of  business. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Mehaff^,  Reid,  Donham,  &     mand  was  refused,  and  the  refusal 


Mehafify  for  appellants 

Messrs.  Moore,  Smith,  Moore,  ft 
Trieber  for  appellee. 

Smith,  J^  delivered  the  opinion  of 
the  court: 

Appellee  operates  two  cafes  in 
the  city  of  Little  Rock,  one  of  which 
is  located  at  104  West  Markham 
street  and  is  known  as  Faust  Cafe; 
the  other  is  located  at  106  South 
Main  street  and  is  known  as  Faust 
Coffeehouse.  These  cafes  are  lo- 
cated near  the  comer  of  Main  and 
Markham  streets,  and  are  about 
one  block  apart.  In  the  operation  of 
this  business  appellee  employed 
from  seventy  to  eighty  cooks,  wait- 
ers, and  helpers,  and  a  disagree- 
ment arose  between  him  and  his 
help.  It  is  unnecessary  to  consider 
the  merits  of  this  disagreement, 
but  it  eventuated  in  a  demand  on 
the  part  of  his  employees  that  ap- 
pellee unionize  his  caf^s.    This  de- 


was  followed  by  a  strike,  which  was 
participated  in  by  most  of  the  em- 
idoyees.  This  strike  was  conducted 
by  the  officers  and  employees  of  Lo- 
cal Union  No.  313  of  the  Hotd  and 
Restaurant  Emptoyeea'  Internation- 
al Union,  which  is  a  voluntary  as- 
sociatioii  of  cooks  and  waiters  and 
waitresses  of  the  city  of  Little  Rock. 
As  an  incident  to  the  strike  and  in 
aid  of  it  the  local  union  ordered  that 
appellee's  places  be  "picketed." 
This  consisted  in  having  "pickets" 
patrol  the  sidewalks  in  front  of  the 
entrances  to  the  caf6s,  exhibiting 
large  placards,  with  the  statements 
printed  thereon  in  large  red  type 
that  "This  cafe  is  unfair  to  union 
labor,"  and  "Look,  Faust  Caf6  is 
unfair  to  union  labor."  One  person, 
and  occasionally  two,  walked  con- 
tinually in  front  of  each  of  these 
caf6s,    carrying    placards,    and    at 
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meal  times  this  number  was  some- 
times increased. 

The  picketing  continued  for  about 
a  month,  when  suit  was  brought 
against  the  officers  of  the  local 
union  and  certain  of  the  pickets  to 
enjoin  them  from  further  picket- 
ing appellee's  places  of  business. 
The  officers  of  the  union  admitted 
that  they  employed  the  pickets,  and 
paid  them,  and  had  supervision  over 
them,  and  had  representatives 
whose  business  it  was  to  make  reg- 
ular inspections  to  see  that  the  pickr 
eting  was  continuously  carried  on. 
Other  restaurants  and  cafes  in  Lit- 
tle Rock  which  refused  to  unionize 
were  being  picketed  at  the  same 
time.  The  demand  that  the  restau- 
rants should  unionize  meant  that 
they  should  employ  only  persons 
who  were  members  of  the  labor  un- 
ion. The  officers  of  the  union  testi- 
fied that  they  gave  strict  directions 
to  the  pickets  to  preserve  order,  to 
speak  only  when  spoken  to,  and  then 
only  to  answer  respectfully  ques- 
tions asked  them,  and  to  keep  walk- 
ing the  beats  assigned  them.  These 
beats  represented  the  fronts  of  the 
places  of  business  which  were  being 
picketed.  A  number  of  the  pickets 
testified  that  they  obeyed  these  di- 
rections strictly,  and  in  doing  so  en- 
dured insults,  derision,  and  abuse 
in  silence  and  without  resentment. 
No  picket  admitted  having  violated 
the  instructions  of  the  union  which 
employed  them. 

On  the  other  hand,  there  was  tes- 
timony tending  to  show  that  such 
was  not  the  case.  Without  naming 
the  witnesses,  it  may  be  said  there 
was  testimony  to  the  following  ef- 
fect: A  prospective  customer  was 
accosted  by  one  of  the  pickets,  who 
said,  "Don't  go  in  there,  brother; 
it's  a  scab  joint."  He  disregarded 
the  warning  and  entered.  While 
eating,  a  lady  and  two  children  un- 
dertook to  enter.  She  opened  the 
door,  when  the  picket  said,  "Don't 
go  in  there,  lady;  it's  a  scab  joint; 
it's  unfair  to  union  labor."  She 
stopped,  hesitated,  appeared  wor- 
ried, and  then  turned  and  went 
away.    Pickets  accosted  many  per- 


sons about  to  enter  the  cafes;  a 
number  of  whom  turned  away  and 
did  not  enter.  A  picket  said  to  one 
of  these,  "I  know  his  line  of  busi- 
ness and  will  remember  it."  A 
picket  was  heard  to  say,  "I  would 
like  to  get  a  chance  to  wait  on  some 
of  those  scabs  eating  in  there." 
Frequently  cooks  and  waiters  who 
were  on  a  strike  at  other  restau- 
rants joined  the  pickets,  and  occa- 
sionally crowds  gathered  about  the 
cafes  and  interfered  with  the  free 
passage  of  customers,  and  the  as- 
sistance of  the  police  became  neces- 
sary to  clear  away  the  crowds.  Per- 
sons about  to  enter  were  seized  by 
the  arm  and  asked  not  to  enter. 
Strikers  had  in  some  instances 
threatened  employees  with  person- 
al violence  who  refused  to  join  the 
union.  A  waitress  was  told  that  if 
she  did  not  join  the  union  before  the 
strike  was  won  the  house  would 
have  to  turn  her  out  when  it  was 
forced  to  recognize  the  union;  but 
she  refused  to  join  the  union  and 
continued  at  work.  Pickets  inserted 
the  placards  in  the  faces  of  a  num- 
ber of  persons  who  indicated  an  in- 
tention to  enter  the  caf4s,  and  many 
were  thus  deterred  from  entering. 
Stinkballs  were  thrown  in  the  caf^ 
while  meals  were  being  served. 
And  as  a  result  of  the  conduct  de- 
tailed above  appellee  sustained  a 
loss  of  business  in  one  month  of  $2,- 
800. 

It  is  very  probable  that  the  pick- 
ets were  not  responsible  for  all  this 
misconduct.     Much   of  it  was  no 
doubt  attributable  to  their  sympa- 
thizers.    But  if  the  witnesses  for 
appellee  are  to  be  credited,  the'  pick- 
ets were  responsible  for  numerous 
acts  of  coercion  and  intimidation. 
And  if  this  be  true  the  officers  of  the 
union  who  employed  these  pickets 
must  be  held  respon- 
sible for  this  mis-  «"*«  "i- 
conduct,     although  JJ^pfeirt^"** 
they  not  only  did  not 
direct  the  misconduct,  but  gave  in- 
structions to  the  contrary;  for  the 
misconduct  occurred  in  the  discharge 
of  the  duties  for  which  the  pickets 
had    been    employed,    and    in    the 
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course  of  their  employment  as  such. 
Bryeans  v.  Chicago  Mill  &  Lumber 
Co.  132  Ark.  282,  200  S.  W.  1004; 
Hitchman  Coal  &  Coke  Co.  v.  Mitch- 
ell. 245  U.  S.  229,  62  L.  ed,  260, 
L.E.A.1918C,  497,  38  Sup.  Ct.  Rep. 
65,  Ann.  Cas.  1918B,  461. 

The  coart  entered  the  following 
decree:    "...    That  the  defend- 
ants,   and    the    agents    and    em- 
ployees of  each  of  the  defendants, 
be  and  they  are   each  restrained 
and  enjoined   while   on,   adjacent, 
or  near  pjlaintiif's  premises    .    .    . 
from    interfering    with    plaintiff's 
business,    his    customers,    prospec- 
tive customers,  or  employees,  and 
from   picketing   or   patrolling,   or 
causing  to  be  picketed  or  patrolled 
the  sidewalks  or  streets  adjacent  to 
plaintifPs  said  premises  with  plac- 
ards   designating    said    places    of 
business  as  unfair  to  union  labor,  or 
with  placards  otherwise  so  worded 
as  to  give  said  places  such  designa- 
tion; and  also  that  the  defendants 
and  the  agents  and  employees  of 
each  of  the  defendants  be  and  they 
are  each   restrained  and   enjoined 
from  accosting  or  detaining  or  caus- 
ing to  be  accosted  or  detained  on  the 
sidewalks    or   streets    adjacent   to 
plaintiff's  premises  any  person  or 
persons  seeking  to  enter  plaintiff's 
restaurants  for  the  purposes  of  dis- 
suading them  from  patronizing  or 
working  for  plaintiff,  or  from  call- 
ing their  attention  to  any  alleged 
unfairness  of  plaintiff's  restaurants 
to  anion  labor,  or  otherwise  under- 
taking to  influence  such  employees 
or  prospective  patrons  from  enter- 
ing the  service  of  or  patronizing 
plaintiff's  restaurants." 

Certain  fundamental  rights  are 
recognized  by  each  of  the  parties  to 
this  litigration  as  belonging  to  the 
other.  It  is  recognized,  and  this 
Trmde  .>i«»-  court  has  expressly 
rtrtt  «o  decided,  that  labor- 

mrssMiM.  gj,g  Yiskve  the  right 

to  organize  into  unions  for  the  pur- 
pose of  bargaining  collectively  for 
the  betterment  of  their  condition, 
and,  as  an  incident  thereto,  to  strike 
collectively.  Meier  v.  Speer,  96  Ark. 
618,  32  L..R.A.(N.S.)  792,  132  S.  W. 
6  A.L.R.— 57. 
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988.    They  have  the  right  to  say 
for  whom  and  upon  what  terms  they 
will  work,  and  may  „„«„  .»* 
act    through    then:  servaiit— ri»ht  to 
unions  in  thfe  deci-  "'""  "'"'"• 
sion  of  these  questions,  provided,  of 
course,  no  contracts  of  employment 
are  broken.     And  when  they  fail, 
acting  thus   collectively,   to  agree 
with  any  employer,  and  have  gone 
upon  a  strike,  they  have  the  right 
to  apprise  the  pub-  gtriue-ri«ht 
lie  of  that  fact,  and  to  apprue 
to  solicit  the  sup-  •"•*""  "'  '•"*■• 
port  not  only  of  members  of  the 
union,  but  of  the  public  generally, 
in  any  legitimate  attempt  to  prevail 
in  their  controversy.    Against  the 
law  as  thus  stated  there  appears  to 
be  no  dissent.    On  the  other  hand, 

it  is  equally  as  well    ^rade  nnlon- 

settled  and  as  uni-  nm^t  to  resort 
formly  held  by  the  *°  "*"'*• 
courts  that  the  labor  unions  have  no 
right  to  resort  to  force,  intimida- 
tion, or  coercion.  Publicity,  as  well 
as  other  means  of  persuasion,  may 
be  used ;  but  force,  coercion,  and  in- 
timidation may  not  be  used. 

Picketing  as  an  aid  to  industrial 
strikes  is  somewhat  of  an  innovation 
in  the  economic  life  of  the  nation, 
and  the  law  on  the  subject  is  in  the 
formative  period.  It  is  a  question 
of  first  impression  in  this  state,  and 
a  number  of  other  states,  like  this 
one,  have  no  cases  on  the  subject. 
However,  there  are  a  number  of 
cases  on  the  subject  in  both  state 
and  Federal  courts,  but  these  courts 
are  not  in  harmony  on  the  subject. 

Early  cases  upholding  the  right 
of  picketing  likened  that  action  to 
the  exercise  of  the  right  of  free 
speech.  This  was  upon  the  theory 
that,  as  a  striker  might  tell  an  in- 
dividual citizen  his  grievance  and 
thereby  appeal  to  him  for  support 
in  his  strike,  so  he  might  employ 
any  lawful  and  proper  means  which 
gave  the  greatest  effect  to  that  right, 
and  that  he  might,  therefore,  in- 
scribe his  grievances  upon  placards 
to  be  seen  at  a  distance  and  to  be 
read  by  many  at  the  same  time,  pro- 
vided the  inscription  was  not  libel- 
ous or  otherwise  unlawful.    The  ex- 
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istence  of  this  right  is  still  generally 
pioket.n«^  conceded,    and    we 

risht  to  nae  think     such     right 

placard..  ^^j^^g         g^^     .^    j^p_ 

pears  in  the  history  of  this  move- 
ment, as  reflected  in  the  opinions  of 
the  courts  on  the  subject,  that  there 
has  been  an  extension  of  the  rights 
claimed  by  the  labor  unions  in  this 
respect,  and  the  differences  which 
appear  in  the  decisions  of  the  courts 
largely  arise  out  of  contrariety  of 
view  as  to  when  the  assertion  of  this 
right  by  the  labor  union  to  give  no- 
tice of  its  grievances  becomes  an 
infringement  on  the  rights  of  others 
by  coercing  those  others  into  com- 
pliance with  the  demands  of  organ- 
ized labor,  or,  as  has  been  stated,  the 

cases  all  agree  in 
I^SSfrnJ?""  holding    that    any 

conduct  on  the  part 
of  the  pickets  which  amounts  to 
coercion  is  unlawful,  and  will  be  en- 
joined. 

But  as  the  cases  continued  to 
come  before  the  courts  and  the  law 
on  the  subject  to  be  molded,  it  be- 
came more  and  more  apparent  that 
picketing  was  practised  and  resort- 
ed to  not  alone  for  purposes  of  pub- 
licity and  persuasion,  but  for  coer- 
cion and  intimidation  as  well;  so 
that,  while  the  tendency  of  the  ear- 
lier cases  was  to  uphold  picketing 
as  an  exercise  of  the  right  of  free 
speech,  the  tendency  of  later  cases 
is  to  restrict  that  right  as  an  act  of 
coercion  in  its  tendencies,  and  one 
which  in  its  practical  application 
tends  generally  to  breaches  of  the 
peace  and  other  disorders.  This 
fact  is  recognized  and  stated  by  the 
author  of  the  note  to  the  annotated 
case  of  Re  Langell,  50  L.R.A.(N.S.) 
412.  The  modern  and  better  view 
on  the  subject  appears  to  be  that, 
while  the  labor  union  which  is  on 
a  strike  has  the  right  to  give  pub- 
licity to  that  fact  and  to  solicit  sup- 
port in  its  behalf,  it  has  no  right,  in 

doing  so,  to  disre- 
SSfAo'Jii'^  gard  the  equal  right 
<ere  witbi  of  the  employer  to 

••."bSlr"""* "'     employ    whom    he 

pleases,  provided  he 
violates  no  contract  right  of  employ- 


ment, and  that  the  public  may  be- 
stow its  favor  and  support  upon  one 
side  or  the  other,  free  from  any 
coercive  molestation. 

The  labor  union  or  its  represent- 
atives and  employees  had  the  right 
to  exhibit  the  placards  in  question 
to  the  public ;  but  it  is  a  far  different 
thing  to  say  that  the  right  to  ex- 
hibit these  placards  to  the  public 
'  carried  with  it  the  right  to  so  patrol 
or  picket  appellee's  places  of  busi- 
ness with  these  placards  as  to  inter- 
fere with  his  lawful  business. 
The  cases  all  agree  that  the  right  to 
carry  on  a  lawful  business  without 
obstruction  is  a  p^perty- 
property  right,  and  rtm^t  to  cmnr 
one  which  the  »-»•"*-"•• 
courts  have  never  hesitated  to  pro- 
tect, and  its  protection  is  a  proper 
object  for  the  granting  of  an  in- 
junction. 

The  placard  itself  may  be  lawful 
and  its  display,  therefore,  not  un- 
lawful ;  yet,  with  the  use  of  such  a 
placard,  or,  for  that  matter,  without 
the  use  of  any  placard,  one's  right 
to  prosecute  his  own  lawful  business 
may  be  unnecessarily  interfered 
with.  The  legality  of  the  inscrip- 
tion on  the  placard  and  the  right  to 
display  such  a  placard  did  not  give 
one  the  right  to  make  any  use  he 
pleased  of  the  placard.  It  is  com- 
monly said  that  one  may  do  as  he 
pleases  with  his  own;  but  that  is 
not  an  exact  statement  of  the  Law. 
He  cannot  so  use  his  own  as  to  in- 
ilict  unnecessary  injury  upon  an- 
other. This  truth  is  so  just  and  so 
apparent  that  early  in  the  history 
of  our  law  the  maxim  grew  up, 
"Sic  utere  tuo  ut  alienum  non 
laedas."  This  maxim  was  quoted 
and  translated  by  Mr.  Justice  Pitney 
in  the  Hitchman  Coal  &  Coke  Co. 
Case,  supra,  where  it  was  said: 
"The  familiar  maxim,  'Sic  utere  tuo 
ut  alienum  non  Isedas,'  littindly 
translated,  'So  use  your  own  prop- 
erty as  not  to  injure  that  of  another 
person,'  but,  by  more  proper  inter- 
pretation, 'so  as  not  to  injure  the 
rights  of  another'  (Broom  Legal 
Maxims,  8th  ed.  289) ,  applies  to  con- 
flicting rights  of  every  description. 
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For  example,  where  two  or  more 
persons  are  entitled  to  use  the  same 
road  or  passage,  each  one  in  using 
it  is  under  a  duty  to  exercise  care 
not  to  interfere  with  its  use  by  the 
others,  or  to  damage  them  while 
they  are  using  it." 

This  quotation  was  used  in  the 
case  cited  in  a  discussion  of  the  rel- 
ative rights  of  the  employer  and 
the  employee  wherein  the  right  of 
the  employer  was  upheld  to  dis- 
charge the  employee  for  joining  a 
labor  onion.  In  that  case,  as  in  an 
infinite  number  of  others,  it  was  rec- 
ognized that  rights  are  reciprocal, 
and  so  are  duties.  But  the  occasion 
may  arise  when  rights  are  conflict- 
ing. I  have  the  right  to  use  the 
sidewalk,  and  any  portion  thereof, 
and  at  all  hours,  subject  to  neces- 
sary police  regulations.  But  so  has 
my  neis^bor.  My  right  qualifies 
his,  and  his  right  qualifies  mine,  so 
that  each  must  exercise  his  right  in 
a  mamier  not  to  interfere  unneces- 
sarily with  the  rights  of  the  other. 
So  here,  the  strikers  and  the  union 
to  which  they  belonged,  and  the  em- 
ployees thereof,  had  the  right  to 
give  notice  to  the  public  that  ap- 
pellee's cafes  were  open  shops,  and 
therefore  unfair  to  union  labor ;  but 
in  doing  this  they  had  no  right  to 
exercise  coercion  resulting  from  the 
conduct  herein  set  forth.  They 
were  not  using  the  streets  in  front 
of  appellee's  place  of  business  for 
the  ordinary  purposes  for  which 
streets  and  sidewalks  are  intended, 
but  were  using  them  for  the  avowed 
purpose  of  injuring  his  business  or 
driving  away  the  patronage  which 
the  public  might  otherwise  have 
given  him.  Their  interference  with 
his  business  was  direct  and  imme- 
diate, and  was  intended  so  to  be. 

The  conduct  of  the  pickets  was 
manifestly  not  intended  merely  to 
give  notice  to  the  public  that  appel- 
lee's caf^  were  unfair  to  union  la- 
bor. The  area  in  which  the  pickets 
confined  their  operation  is  evidence 
that  such  alone  was  not  their  inten- 
tion, as  their  beat  was  limited  to 
the  frontage  of  appellee's  caf6s  on 
the  streets.    Not  many,  if  any,  pa- 
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trons  could  enter  without  being  ob- 
served, and  these  would  know  that 
they  had  been  observed.  The  num- 
ber of  pickets  was  increased  at  the 
meal  hours,  when  a  larger  number 
of  people  were  likely  to  enter  the 
cafis  for  their  meals.  And  can 
there  be  any  real  question  as  to  the 
meaning  of  the  presence  of  the 
pickets?  Were  they  not  doing 
something  more  than  giving  notice 
to  the  public  that  they  had  an  un- 
decided issue  with  the  business 
which  they  were  picketing?  Were 
they  not  saying,  even  though  it  was 
silently  said:  "See  what  we  are 
doing  to  this  man,  because  he  has 
incurred  our  displeasure?  Beware 
a  similar  fate!"  And  was  it  not 
necessarily  true  that  many  people 
who  had  no  knowledge  or  opinion 
in  regard  to  the  existing  contro- 
versy, and  who  felt  no  interest  in 
the  terms  of  its  final  settlement, 
were  deterred  from  according  the 
patronage  which  might  otherwise 
have  been  given  appellee,  simply  be- 
cause there  was  a  controversy  in 
which  they  did  not  desire  to  even 
appear  to  be  parties? 

In  discussing  a  similar  question 
in  the  case  of  Jones  v.  Van  Winkle 
Gin  &  Mach.  Works,  131  Ga.  336, 
17  L.R.A.(N.S.)  848,  127  Am.  St. 
Rep.  285,  62  S.  E.  236,  the  supreme 
court  of  Georgia  said  that  conduct 
which  operates  upon  one's  fears, 
rather  than  upon  his  judgment  or 
his  sympathy,  is  coercive. 

In  the  case  of  Pierce  v.  Stable- 
men's Union,  156  Cal.  70,  103  Pac. 
324,  the  supreme  court  of  Cali- 
fornia said:  "It  [picketing]  tends 
and 'is  designed  to  drive  business 
away  from  the  boycotted  place,  not 
by  the  legitimate  methods  of  per- 
suasion, but  by  the  illegitimate 
means  of  physical  intimidation  and 
fear.  Crowds  naturally  collect ;  dis- 
turbances of  the  peace  are  always 
imminent  and  of  frequent  occur- 
rence. Many  peaceful  citizens,  men 
and  women,  are  always  deterred  by 
physical  trepidation  from  entering 
places  of  business  so  under  a  boycott 
patrol.  It  is  idle  to  split  hairs  upon 
so  plain  a  proposition,  and  to  say 
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that  the  picket  may  consist  of  noth- 
ins:  more  than  a  sin^rle  individual, 
peacefully  endeavoring  by  persua- 
sion to  prevent  customers  from  en- 
tering the  boycotted  place.  The 
plain  facts  are  always  at  variance 
with  such  refinements  of  reason." 

This  question  is  discussed  in  Eddy 
on  Combinations,  vol.  1,  §  539,  where 
it  is  said :  "A  picket  is  the  agent  of 
a  combination,  and  the  legality  or  il- 
legality of  the  maintenance  of  a 
picket  has  absolutely  nothing  to  do 
with  the  number  of  pickets  em- 
ployed, but  depends  upon  the  objects 
of  the  combination  and  the  means 
used  by  the  picket  to  attain  the  ob- 
jects. If  the  object  of  the  combina- 
tion is  simply  to  notify  parties  seek- 
ing employment  that  a  strike  is  on, 
and  to  persuade  them  by  peaceful 
and  lawful  arguments  not  to  take  the 
places  of  the  striking  workmen, 
then  the  picket  is  not  illegal,  and 
it  is  quite  immaterial  whether  there 
be  one  picket  or  many.  If,  however, 
the  object  of  the  combination  in 
maintaining  the  picket  is  to  intimi- 
date other  workmen  and  thereby 
prevent  their  finding  employment, 
the  picket  is  illegal,  whether  there 
be  one  or  many.  In  determining  the 
object  of  the  combination  the  courts 
will  probe  deeper  than  resolutions 
and  mere  professions  of  good  will 
and  lawful  intentions.  It  unfortu- 
nately happens  that  there  is  seldom 
a  case  where  a  picket  is  maintained 
that  the  members  of  the  picket  or 
their  hangers-on  do  not  resort  to 
acts  of  violence,  and  to  jeers,  cries, 
epithets,  and  threats  calculated  and 
intended  to  intimidate  workmen 
who  are  not  members  of  the  com- 
bination. So  true  is  this  that  the 
very  term  'picket'  has  come  to  mean 
in  the  popular  mind  threats,  vio- 
lence, and  intimidation.  It  is  con- 
ceivable, however,  that  a  picket  en- 
tirely lawful  might  be  established 
about  a  factory,  but  such  a  picket 
would  go  no  further  than  interviews 
and  lawful  persuasion  and  induce- 
ment. The  slightest  evidence  of 
threats,  violence,  or  intimidation  of 
any  character  ought  to  be  sufficient 
to  convince  court  and  jury  of  the 


unlawful  character  of  the  picket, 
since  the  picket,  under  the  most 
favorable  consideration,  means  an 
interference  between  employer  seek- 
ing employees  and  men  seeking  em- 
plo3rment." 

The  decree  enjoins  picketing  at 
and  near  appellee's  premises,  and 
the  operation  of  the  injunction  is 
limited  to  that  immediate  vicinity. 
The  reason  for  the  limitation  is 
manifest.  A  presentation  of  labor's 
grievances  elsewhere  gives  the 
member  of  the  public  whose  support 
is  thus  solicited  an  opportunily  for 
reflection;  but  when  the  picketing 
is  conducted  in  the  small  space  of 
the  frontage  of  the  business  picket- 
ed, the  effect  of  that  conduct  is 
practically  immediate.  No  oppor- 
tunity for  reflection  is  afforded.  One 
must  choose  immediately  between 
defjring  the  picket  and  acceding  to 
his  appeal,  so  that  interference  nec- 
essarily results  to  the  business  there 
being  conducted.  We  conclude, 
therefore,  that  the  ,„,„„c«io— 
decree  of  the  court  a»«iB«t 
enjoining  the  pick-  "'«"'«"■«• 
eting  under  the  conditions  stated  is 
right  and  proper,  and  should  be  af- 
firmed. 

We  have  not  attempted  to  col- 
lect or  cite  the  numerous  cases  on 
this  subject.  A  number  of  these 
cases  are  cited  in  the  excellent  briefs 
of  respective  counsel;  and  while  it 
is  true,  as  stated  above,  that  all  of 
these  cases  do  not  support  the  views 
which  we  have  here  expressed,  we 
are  of  the  opinion  that  our  views  are 
in  accord  with  the  better-reasoned 
cases  and  the  soundest  principles  of 
natural  justice.  The  following  cases 
on  the  subject  are  annotated,  and 
present  the  different  views  of  the 
courts,  and,  in  addition,  collect  and 
cite  most  of  the  cases  on  the  subject, 
and  reference  is  made  to  these  cases 
for  the  use  of  anyone  who  may  wish 
to  pursue  his  inquiry  further:  Gold- 
berg, B.  &  Co.  V.  Stablemen's  Union, 
8  L.R.A.(N.S.)  460,  9  Ann.  Caa. 
1219;  Vegelahn  v.  Guntno:,  85 
L.R.A.  722,  57  Am.  St.  Rep.  448; 
Iro^i  Molders'  Union  v.  AJlis-Chid- 
mers  Co.  20  L.R.A.(N.S.)  815;  Kar- 


Digitized  by 


Google 


LOCAL  UNION  NO 

ilSS  Ark.  86, 

ges  Furniture  Co  v.  Amalgamated 
Woodworker's  Union,  6  Ann.  Caa. 
829;  Everett  Waddey  Co.  v.  Rich- 
mond Typographical  Union,  5  L.R.A. 
(N.S.)  792,  8  Ann.  Cas.  798;  St. 
Louis  V.  doner,  15  L.R.A.(N.S.) 
973, 124  Am.  St.  Rep.  750 ;  Barnes  v. 
Chicago,  122  Am.  St.  Rep.  129 ;  Beck 
V.  Railway  Teamsters'  Protective 
Union,  42  L.R.A.  407,  74  Am.  St. 
Rep.  ^1 ;  Jensen  v.  Cooks'  &  Wait- 
ers' Union,  4  L.R.A.(N.S.)  302; 
George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  41  L.R.A. 
(N.S.)  445;  St.  Germain  v.  Bakery 
&  C.  Workers'  International  Union, 
L.R.A.1917F,  824. 

Hart,  J.,  dissenting: 

There  is  no  difference  in  judicial 
opinions  in  respect  to  the  illegality  in 
the  use  of  any  act  which  is  calcu- 
lated to  coerce.  The  difference  of 
judicial  opinions  arises  in  respect  to 
what  acts  should  be  regarded  as 
coercive.  The  decision  of  this  ques- 
tion must  depend,  to  a  large  extent, 
upon  the  circumstances  surrounding 
each  particular  case.  I  do  not  think 
that  the  law  is  that  picketing  in  it- 
self, without  some  other  act  tending 
to  show  coercion,  is  subject  to  in-, 
junctive  relief.  "There  must  be  tak- 
en into  account  the  number  of  pick- 
eters,  the  extent  of  their  occupation 
of  the  sidewalk  or  street  adjacent 
to  the  building  or  place  picketed,  as 
well  as  what  they  say  and  do  and 
how  they  act.    If  the  purpose  of 
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picketing  is  to  interfere  with  those 
going  into  or  coming  out  of  the 
building,  or  place  -  picketed,  an  in- 
junction may  be  granted.  On  the 
other  hand,  if  the  design  of  the  pick- 
eting is  merely  to  give  notice  to  the 
public  that  the  proprietor  of  the 
place  picketed  is  unfair  to  union  la- 
bor, or  to  see  who  can  be  made  the 
subject  of  persuasive  argument, 
such  picketing  is  legal,  and  ought 
not  to  be  enjoined. 

Judge  Humphreys  concurs  with 
me  in  this  dissent. 


MOTE. 

The  use  of  the  boycott  as  a  weapon 
in  industrial  disputes,  including  the 
question  of  the  right  to  maintain  pick- 
ets in  the  vicinity  of  one's  place  of 
business  for  the  purpose  of  warning 
away  intending  patrons,  forms  the 
subject  of  annotation  on  page  909, 
post. 

The  reported  case  (Local  Union,  H. 
R.  B.  I.  A.  V.  STATHAKIS,  ante,  894) 
ia  of  special  interest  for  its  recogni- 
tion of  the  fact  that  the  mere  presence 
of  a  picket,  without  any  element  of 
physical  intimidation,  may  amount  to 
a  constraint  upon  the  will  of  possible 
customers,  who  are  deterred  from  ac- 
eordinsr  their  patronage  not  by  reason 
of  sympathy  with  the  claims  of  the 
labor  union,  but  because  they  do  not 
wish  to  become  involved  in  the  contro- 
versy. 


AUBURN  DRAYING  COMPANY,  Respi, 

V. 

WILLIAM  WARDELL  et  al.,  Appta. 

liTeto  York  Court  of  Appeals— July  IB,  1910, 
(227  N.  Y.  1,  124  N.  E.  97.) 

Injunction  —  against  boycott  to  compel  organization  of  plant. 

1.  Injunction  lies  to  prevent  the  union  labor  of  a  city  from  undertaking 
to  coerce  a  particular  concern  to  unionize  its  plant  by  threatening  patrons 
with  labor  trouble  if  they  do  not  withdraw  their  patronage  from  such 
concern  until  it  complies  with  the  demand. 

[See  note  on  tkia  question  beginning  on  page  909.] 
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Property  —  right  to  do  business  as. 

2.  The  right  to  be  employed  by,  and 
to  do  work  for  and  transact  business 
with,  and  to  receive  compensation  from, 
all  who  voluntarily  seek  and  desire  to 
engage  in  business  with  one  is  a  prop- 
erty right. 

[See  6  R.  C.  L.  268;  22  R.  C.  L.  44.] 
Contract  —  exercise  of  right  —  inter- 
ference with  public  good. 
8.  The  right  to  sell  and  employ  labor 
is  subject  to  the  condition  that  its  exer- 
cise in  a  particular  transaction  shall 
not  be  inconsistent  with  the  public  in- 
terests, or  hurtful  to  the  public  order, 
or  detrimental  to  the  common  good. 

[See  6  R.  C.  L.  268;  16  R.  C.  L.  414, 
471.] 


Labor  union  —  right  tu  organize. 

4.  Laborers  have  a  right  to  associate, 
to  bring  within  the  labor  organizations 
as  members  all  laborers,  and  use  the 
solidified  power  and  influence  to  secure 
higher  wages,  shorter  hours,  arbitra- 
tion of  labor  disputes,  and  better  work- 
ing conditions. 

[See  16  R.  C.  L.  419.] 
Tort  —  interference  with  customers  — 
liability. 

5.  One  cannot  injure  the  property 
rights  of  another  by  causing  or  con- 
trolling, through  duress,  coercion,  op- 
pression, or  fraud,  the  acts  of  third 
persons  which  produce  the  injury. 

[See  16.  R.  C.  L.  455.] 


Appeal  by  defendants  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Fourth  Department,  affirming  a  judgment  of  an  Equi- 
ty Term  for  Cayuga  County  (Sutherland,  J.)  in  favor  of  plaintiff,  in  an 
action  brought  to  enjoin  the  prosecution  of  a  boycott  against  its  business, 
and  for  the  recovery  of  damages.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frederick  A.  Mohr,  for  appel'      Misc.  134,  68  N.  Y.  Supp.  S42;   Na 


lants: 

The  findings  as  to  motive  or  purpose 
do  not  sustain  the  judgment. 

Davis  V.  United  Portable  Hoisting 
Engineers,  28  App.  Div.  398,  51  N.  Y. 
Supp.  180;  W.  P.  Davis  Mach.  Co.  v. 
Robinson,  41  Misc.  329,  84  N.  Y.  Supp. 
837 ;  Butterick  Pub.  Co.  v.  Typographi- 
cal Union,  50  Misc.  1,  100  N.  Y.  Supp. 
292;  Tallman  v.  Gaillard,  27  Misc.  114, 
67  N.  Y.  Supp.  420;  National  Protec- 
tive Asso.  V.  Cummings,  53  App.  Div. 
227,  65  N.  Y.  Supp.  946,  affirmed  in 
170  N.  Y.  315,  58  L.R.A.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  369;  Mills  v. 
United  States  Printing  Co.  99  App. 
Div.  605,  91  N.  Y.  Supp.  185;  Kissam 
V.  United  States  Printing  Co.  199  N. 
Y.  76,  92  N.  E.  214;  Wunch  v.  Shank- 
land,  59  App.  Div.  482,  69  N.  Y.  Supp. 
349;  Allen  v.  Flood  [1898]  A.  C.  1, 
62  J.  P.  595,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717.  14  Times  L.  R.  125, 
46  Week.  Rep.  258,  17  Eng.  Rul.  Cas. 
285;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn. 
223,  21  L.R.A.  337,  40  Am.  St.  Rep. 
819,  55  N.  W.  119;  Kemp  v.  Division 
No.  241,  255  III.  213,  99  N.  E.  389, 
Ann.  Cas.  1918D,  347;  John  D.  Park 
&  Sons  Co.  V.  National  Wholesale  Drug- 
gists' Asso.  175  N.  Y.  1,  62  L.R.A.  632, 
96  Am.  St.  Rep.  578,  67  N.  E.  136; 
Rosenau  v.  Empire  Circuit  Co.  131  App. 
Div.  429,  115  N.  Y.  Supp.  517;  Tanen- 
baum  V.  New  York  F.  Ins.  Exch.  33 


tional  Fireproofing  Co.  v.  Mason  Build- 
ers' Asso.  26  L.R.A.(N.S.)  148,  94  C. 
C.  A.  535,  169  Fed.  259;  Matthews  v. 
Associated  Press,  136  N.  Y.  883,  82 
Am.  St.  Rep.  741,  32  N.  E.  981;  Chap- 
pel  V.  Brockway,  21  Wend.  157;  Col- 
Ifns  V.  American  News  Co.  34  Misc. 
260,  69  N.  Y.  Supp.  638;  Reynolds  v. 
Plumbers'  Material  Protective  Asso. 
80  Misc.  709,  63  N.  Y.  Supp.  808;  Heim 
v.  New  York  Stock  Exch.  64  Misc.  529, 
118  N.  Y.  Supp.  691. 

There  is  no  evidence  to  sustain  the 
finding  that  there  was  injury  to  or  in- 
terference with  the  "property"  of  the 
plaintiff. 

People  V.  Davis,  159  App.  Div.  464, 
144  N.  Y.  Supp.  284;  Albro  J.  Newton 
Co.  V.  Erickson,  70  Misc.  291,  126  N. 
Y.  Supp.  949,  afiirmed  without  opinion 
in  144  App.  Div.  939,  129  N.  Y.  Supp. 
1111;  Bossert  v,  Dhuy,  221  N.  Y.  859, 
117  N.  E.  582,  Ann.  Cas.  1918D,  661; 
John  D.  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists'  Asso.  175  N.  Y. 
1,  62  L.R.A.  632,  96  Am.  St.  Rep.  578, 
67  N.  E.  136. 

The  evidence  does  not  sustain  the 
finding  that  the  motive  or  purpose  of 
the  defendants'  combination  was  the 
injury  or  destruction  of  plaintifiTs 
business. 

Gill  Engraving  Co.  v.  Doerr,  214  Fed. 
Ill;  National  Fireproofing  Co.  ▼. 
Mason  Builders'  Asso.  26  L.R.A.  (N.S.) 
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148,  94  G.  C.  A.  535, 169  Fed.  259 ;  Jiain- 
bert  V.  People,  9  Cow.  597. 

Defendants'  c<xUective  action  did  not 
violate  subd.  5  of  §  580  of  the  Penal 
Law  because  injury  to  the  plaintiff's 
business  resulted  therefrom,  even 
though  such  result  was  intended. 

People  V.  Fisher,  14  Wend.  9,  28  Am. 
Dec  501;  Butterick  Pub.  Co.  v.  Typo- 
graphical Union,  60  Misc.  1,  100  N.  Y. 
Supp.  292;  Green  v.  Davies,  182  N.  Y. 
505,  75  N.  E.  536,  3  Ann.  Cas.  310; 
Morris  v.  Tuthill,  72  N.  Y.  575;  Phelps 
V.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep. 
93;  Kiff  V.  Youmans,  86  N.  Y.  324,  40 
Am.  Rep.  543. 

The  combination  of  the  defendants 
was  not  injurious  to  trade  and  com- 
merce in  violation  of  subd.  6,  §  580,  of 
the  Penal  Law. 

Diamond  Match  Co.  v.  Roeber,  106  N. 
Y.  481,  60  Am.  Rep.  464,  18  N.  E.  419; 
Re  Davies,  168  N.  Y.  101,  56  L.R.A. 
855,  61  N.  E.  118;  Locker  v.  Ameri- 
can Tobacco  Co.  121  App.  Div.  443, 
106  N.  Y.  Supp.  115,  affirmed  in  195 
N.  Y.  565,  88  N.  E.  289;  Brooklyn  Dis- 
tilling Co.  V.  Standard  Distilling  &  Dis- 
tributing Co.  120  App.  Div.  237,  105 
N.  Y.  Supp.  264;  Re  Jackson,  57  Misc. 
1,  107  N.  Y.  Supp.  799;  People  v. 
Dwyer,  160  App.  Div.  642,  145  N,  Y. 
Supp.  748,  216  N.  Y.  51,  109  N.  E.  103. 

The  acts  of  the  defendants  were  but 
the  collective  exercise  of  their  individ- 
ual rights,  and  involved  no  breach  of 
duty  to  the  plaintiff. 

Lough  V.  Outerbridge,  143  N.  Y.  283, 
26  LJt_A.  674,  42  Am.  St.  Rep.  712,  38 
N.  E.  292;  Gill  Engraving  Co.  v.  Doerr, 
214  Fed.  111. 

Mr.  Walter  Gordon  Merritt,  with 
Messrs.  George  B.  Turner  and  John 
Taber,  for  respondents: 

Defendants  are  engaged  in  an  unlaw- 
ful combination  to  injure  the  plaintiff's 
good  will,  trade,  and  business. 

Bossert  v.  Dhuy,  221  N.  Y.  342,  117 
N.  E.  582,  Ann.  Cas.  1918D,  661 ;  Mar- 
tin, Labor  Unions,  §  29,  p.  35;  Loewe 
V.  California  State  Federation  of  La- 
bor, 139  Fed.  71 ;  Pickett  v.  Walsh,  192 
Mass.  572,  6  L.R.A.(N.S.)  1067,  116 
Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann. 
Cas.  638;  State  v.  Glidden,  55  Conn. 
47,  3  Am.  St.  Rep.  23,  8  Atl.  890;  Casey 
V.  Cincinnati  Typographical  Union, 
12  L.R.A.  198,  45  Fed.  135;  National 
Fireproofing  Co.  v.  Mason  Builders' 
Asso.  26  L.R.A.(N.S.)  148,  94  C.  C.  A. 
535,  169  Fed.  259;  Curran  v.  Galen, 
152  N.  Y.  33,  37  L.R.A.  802,  57  Am. 
St  Rep.  496,  46  N.  E.  297;  Aikens  ▼. 
Wisconsin,  196  U.   S.  204,  49  L.  ed. 


169,  25  Sup.  Ct.  Rep.  3 ;  Loewe  v.  Law- 
lor,  208  U.  S.  288,  52  L.  ed.  495,  28 
Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
245  U.  S.  229,  62  L.  ed.  260,  L.R.A. 
1918C,  497,  38  Sup.  Ct.  Rep.  65,  Ann. 
Cas.  1918B,  461;  Martell  v.  White, 
186  Mass.  255,  64  L.RJ^.  260,  102  Am. 
St.  Rep.  341,  69  N.  E.  1085;  Callen  v. 
Wilson,  127  U.  S.  540,  32  L.  ed.  223, 
8  Sup.  Ctl  Rep.  1301 ;  Grenada  Lumber 
Co.  V.  Mississippi,  217  U.  S.  433,  54 
L.  ed.  826,  30  Sup.  Ct  Rep.  635;  Gom- 
pers  V.  Buck's  Stove  &  Range  Co.  221 
U.  S.  418,  50  L.  ed.  797,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct  Rep.  492;  Bum- 
ham  V.  Dowd,  217  Mass.  351,  51  L.R.A. 
(N.S.)  778,  104  N.  E.  841;  Barr  v. 
Essex  Trades  Council,  53  N.  J.  Eq.  101, 
30  Atl.  881 ;  Beck  v.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497,  47 
L.R.A.  407,  74  Am,  St.  Rep.  421,  77  N. 
W.  13;  Purington  v.  Hinchliff,  219  111. 
169,  2  L.R.A.(N.S.)  824,  109  Am.  St. 
Rep.  322,  76  N.  E.  47;  Thomas"  v.  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  4  Inters. 
Com.  Rep.  788,  62  Fed.  818;  Toledo, 
A.  A.  &  N.  M.  R.  Co.  V.  Pennsylvania 
Co.  19  L.R.A.  387,  5  Inters.  Com.  Rep. 
522,  54  Fed.  730;  Branson  v.  Indus- 
trial Workers,  30  Nev.  270,  95  Pac. 
354 ;  Casey  v.  Cincinnati  Typographical 
Union,  12  L.R.A.  193,  45  Fed.  135; 
Crump  V.  Com.  84  Va.  941,  10  Am.  St. 
Rep.  895,  6  S.  E.  620;  Ertz  v.  Produce 
Exch.  79  Minn.  140,  48  L.R.A.  90,  79 
Am.  St.  Rep.  433,  81  N.  W.  787;  Even- 
son  V.  Spaulding,  9  L.R.A.(N.S.)  904, 
82  C.  C.  A.  263,  150  Fed.  517;  Gray  v. 
Building  Trades  Council,  91  Minn.  171, 
63  L.R.A.  753,  103  Am.  St  Rep.  477, 
97  N.  W.  663,  1118,  1  Ann.  Cas.  172; 
Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A. 
99,  49  U.  S.  App.  709,  83  Fed.  912; 
Lucke  V.  Clothing  Cutters'  &  T.  Assem- 
bly, 77  Md.  396,  19  L.R.A.  408,  39  Am. 
St.  Rep.  421,  26  Atl.  505;  My  Maryland 
Lodge  V.  Adt,  100  Md.  238,  68  L.R.A. 
752,  59  Atl.  721;  National  Teleph.  Co. 
V.  Kent,  156  Fed.  173;  Rocky  Moun- 
tain Bell  Teleph.  Co.  v.  Montana  Fed- 
eration of  Labor,  156  Fed.  809;  Seattle 
Brewing  &  Malting  Co.  v.  Hansen,  144 
Fed.  1011;  State  v.  Glidden,  55  Conn. 
47,  3  Am.  St  Rep.  23,  8  Atl.  890;  Webb 
V.  Drake,  52  La.  Ann.  290,  26  So.  791; 
Wilson  V.  Hey,  232  111.  389,  16  L.R.A. 
(N.S.)  85,  122  Am.  St  Rep.  119,  83 
N.  E.  928,  13  Ann.  Cas.  82;  Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  421, 
22  L.R.A.(N.S.)  607,  128  Am.  St  Rep. 
492,  114  S.  W.  997;  Jensen  v.  Cooks' 
&  Waiters  Union,  39  Wash.  531,  4 
L.R.A.(N.S.)  302,  81  Pac.  1069;  Grassi 
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Contractinsr  Co.  v.  Bennett,  174  App. 
Div,  244,  160  N.  Y.  Supp.  279. 

The  strikes  against  the  complainant's 
customers,  for  utilizing  the  plaintiff  as 
a  common  carrier,  are  unlawful. 

Pickett  V.  Walsh,  192  Mass.  572,  6 
L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
Burnham  t.  Dowd,  217  Mass.  351,  61 
L.R.A,(N.S.)  778,  104  N.  E.  841; 
Thomas  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  4  Inters.  Com.  Rep.  788,  62  Fed. 
"818;  Moores  v.  Bricklayers'  Union,  10 
Ohio  Dec.  Reprint.  665;  Kemp  v. 
Division  No.  241,  255  111.  213,  99  N.  E. 
389,  Ann.  Cas.  1913D,  847;  Jackson 
Architectural  Iron  Works  v.  Hurlbut, 
158  N.  Y.  34,  70  Am.  St.  Rep.  432,  52 
N.  E.  665;  Heuman  v.  M.  H.  Powers 
Co.  175  App.  Div.  627,  162  N.  Y.  Supp. 
590;  Lawson  v.  Recorder's  Ct.  Judge 
(Lawson  v.  Connolly)  175  Mich.  375, 
45  L.R.A.(N.S.)   1152,  141  N.W.  623. 

The  combination  of  the  defendants 
violates  the  Penal  Law. 

People  V.  Davis,  159  App.  Div.  464, 
144  N.  Y.  Supp.  284 ;  Thomas  v.  Musi- 
cal Mut.  Protective  Union,  121  N.  Y. 
50,  8  L.R.A.  175,  24  N.  E.  24;  People 
V.  Klaw,  55  Misc.  72,  106  N.  Y.  Supp. 
341 ;  Davis  v.  Zimmerman,  91  Hun, 
489,  71  N.  Y.  S.  R.  385,  36  N.  Y.  Supp. 
304;  People  v.  Dwyer,  215  N.  Y.  46, 
109  N.  E.  108;  Cooley,  Torts,  8d  ed.  p. 
145;  Cook,  Combinations,  32;  Toledo, 
A.  A.  &  N.  M.  R.  Co.  V.  Pennsylvania 
Co.  19  L.R.A.  387,  5  Inters.  Com.  Rep. 
522,  54  Fed.  730. 

Plaintiff,  being  irreparably  injured 
in  its  properly  rights,  is  entitled  to 
protection  by  injunction. 

People  V.  Dwyer,  215  N.  Y.  46,  109 
N.  E.  103;  Merchants  Legal  Stamp  Co. 
V.  Murphy,  220  Mass.  281.  L.R.A.1915C, 
520,  107  N.  E.  968;  Com.  v.  North 
Shore  Ice  Co.  220  Mass.  55,  107  N.  E. 
402;  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct. 
Rep.  307. 

Collin,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  contest  between  the 
plaintiff  and  the  labor  unions  of  the 
city  of  Auburn,  New  York.  There 
is  no  serious  dispute  concerning  the 
material  facts.  In  so  far  as  there 
is  a  dispute,  we  have  concluded  that 
the  findings  of  the  special  term  are 
supported  by  the  evidence.  While 
there  was  not  unanimity  in  the  de- 
cision'of  the  appellate  division,  the 
divergence  related  to  legal  conclu- 


sions or  the  applicability  of  legal 
principles. 

The  action  was  commenced  No- 
vember 29,  1913.  The  plaintiff,  a 
corporation,  was  extensively  and 
prosperously  engaged  in  the  general 
trucking  business  in  the  city  of  Au- 
burn, New  York.  It  employed  from 
thirty  to  forty-five  men,  the  greater 
number  of  whom  were  not  mem- 
bers of  a  labor  union.  There  existed 
in  Auburn,  as  voluntary  unincorpo- 
rated labor  organizations,  twenty- 
two  local  labor  unions,  representing 
the  various  trades  and  occupations, 
with  an  aggregate  membership  of 
about  1,400  persons.  There  exist- 
ed also  the  Central  Labor  Union, 
an  unincorporated  association,  made 
up  of  delegates  from  the  indi- 
vidual unions,  and  the  members 
of  the  local  unions  were  members  of 
it  and  bound  by  its  constitution, 
rules,  regulations,  and  by-laws.  It 
and  certain  of  the  local  unions  are, 
through  representation  by  officers, 
defendants  in  the  action.  Code  Civ. 
Proc.  §§  1919-1924.  Expressed  ob- 
jects of  the  Central  Labor  Union 
were  to  secure  united,  action  in  de- 
fense of  the  rights  and  for  the  pro- 
tection of  the  interests  of  the  work- 
ing classes,  and  to  arbitrate  and 
adjust  difficulties  that  might  arise 
between  workmen  and  their  employ- 
ers. Objects  of  the  local .  unions 
were  increased  wages,  greater  effi- 
ciency, employment,  and  the  im- 
provement of  working  and  social 
conditions  through  united  action. 

The  defendant  Teamsters'  Union 
No.  679  was  organized  November  9, 
1912.  The  plaintiff  neither  forbade 
nor  encouraged  its  employees  to 
join.  In  July,  1913,  representatives 
of  the  unions  stated  to  the  plaintiff 
that,  unless  it  took  the  necessary 
means  to  get  its  men  to  join  the 
union,  Teamsters'  Union  No.  679,  it 
would  be  placed  on  the  unfair  list. 
The  plaintiff  refused  to  so  act,  and 
Teamsters'  Union  No.  679  passed  a 
resolution  placing  the  plaintiff  on 
the  unfair  list,  that  is,  listed  it  as 
an  employer  who  refused  to  employ 
and  discriminated  against  union 
labor,  and  refused  to  give  its  em- 
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ployees  the  conditions  asked  for  by 
labor  organizations,  with  respect  to 
hours  of  labor,  shop  conditions,  and 
other  similar  working  conditions. 
Union  No.  679  reported,  in  accord- 
ance with  a  standing  resolution  of 
the  Central  Labor  Union,  the  plac- 
ing^  of  the  plaintiff  on  the  unfair 
list.  The  Central  Union  insisted  to 
the  plaintiff  that  all  its  employees 
must  join  the  union,  and  the  plain- 
tiff replied  they  were  free  to  join 
if  they  so  chose.  They  refused  to 
join.  The  Central  Labor  Union  in- 
dorsed the  placing  of  the  plaintiff  up- 
on the  unfair  list,  thus  making,  un- 
der its  rules,  the  action  final  and 
operative.  The  declaration  of  prin- 
ciples of  the  Central  Labor  Union 
provided,  among  other  things,  as 
ifollows:  "We  shall  withdraw,  and 
use  our  influence  to  have  others 
withdraw,  all  i>atronage  from  any 
unfair  employer,  or  any  person  pat- 
ronizing such  unfair  employer,  let 
his  calling  be  what  it  may." 

The  by-laws  and  regulations  of 
the  unions  provided  penalties  of 
fines  and  expulsion  for  nonconform- 
ity. The  Central  Union  and  other 
local  unions  took  the  position  that 
they  would  consider  the  company 
unfair  toward  organized  labor  until 
such  time  as  their  employees  be- 
came members  of  the  Teamsters' 
Union.  They  withdrew,  and  used 
their  influence  and  positions,  and 
their  members  used  their  influence 
and  positions,  to  have  the  employ- 
ers of  their  members  withdraw  pat- 
ronage from  the  plaintiff.  The  find- 
ings set  forth  at  length  their  arts 
and  their  effects.  In  summary,  it 
may  be  stated  that  dealers,  ice  de- 
liverers, bakers,  butchers,  builders, 
plumbers,  and  contractors,  because 
of  the  notices,  warnings,  and  dec- 
larations of  the  defendants,  in  vary- 
ing and  serious  degrees  discontinued 
business  with  the  plaintiff,  and 
refused  further  to  employ  it  to  do 
carting,  hauling,  or  collection  work, 
for  fear  of  loss  of  business  and  labor 
troubles  on  account  of  the  defend- 
ants' combination,  if  they  continued 
business  with  it.  Further  findings 
are; 


"(49)  The  ultimate  hope  of  the 
defendants  was  to  better  the  con- 
dition of  the  members  of  the  unions 
by  bringing  into  said  organization 
all  of  the  craftsmen  and  laborers  in 
Auburn,  so  that  their  united  efforts 
for  higher  wages,  shorter  hours, 
and  better  working  conditions  might 
be  more  persuasive  and  effectual, 
and  without  such  motive  or  ultimate 
purpose  the  boycott  would  not  have 
been  inaugurated;  but  the  immedi- 
ate business  in  hand,  the  specific 
and  direct  thing  which  the  defend- 
ants were  then  and  there  devoting 
their  energies  to  and  focusing  all  of 
the  disciplined  power  of  their  or- 
ganization upon,  was  the  destruc- 
tion of  the  plaintiff's  business,  in 
order  that  the  plaintiff,  through  its 
sufferings,  might  be  forced  to  yield 
to  the  demands  of  the  union.  What 
was  threatened,  intended,  and  in 
part  accomplished  by  the  defend- 
ants was  injury  to  the  business  and 
property  of  the  plaintiff;  the  acts 
performed  and  results  accomplished 
being  also  necessarily  injurious  to 
trade  and  commerce,  which  injury 
to  trade  and  commerce  was  intended 
to  be  brought  about  by  the  defend- 
ants through  the  performance  of 
such  acts. 

"(50)  All  of  the  foregoing  acts  of 
the  defendants  and  those  acting  in 
conjunction  with  them  were  done  in 
furtherance  of  the  combination  and 
conspiracy  to  compel  the  plaintiff 
to  employ  union  men  exclusively, 
and  to  discharge  any  employee  who 
refused  to  join  the  union.    .    .    . 

"(52)  The  said  combination  of 
the  defendants  and  all  acts  in  fur- 
therance thereof  were  calculated 
and  intended  to  injure  and  destroy 
the  plaintiff's  good  will,  trade,  and 
business,  and  all  of  the  defendants 
were  members  of  said  combination 
and  acting  in  furtherance  thereof. 

"(53)  At  the  time  of  the  com- 
mencement of  this  suit,  plaintiff  was. 
suffering  irreparable  loss  and  dam- 
age to  its  trade,  good  will,  and  busi- 
ness from  the  acts  of  the  defendants 
in  furtherance  of  their  said  com- 
bination.   .    .    . 

"(55)  There  has  been,  during  the 
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entire  trouble,  no  force  or  violence 
used  or  threatened.  There  has  been 
no  misstatement  of  facts,  unless  the 
use  of  the  word  'unfair,'  when  ap- 
plied to  the  plaintiff,  may  have  been 
misleading;  and  it  is  not  charged 
that  there  was  any  intention  to  mis- 
represent the  facts  in  this  respect. 

"(56)  .  .  .  What  was  feared  by 
the  customers  (of  plaintiff)  was  not 
any  voluntary  self-initiated  move- 
ment of  their  own  employees  to  quit, 
biit  that  they  would  quit  because 
ordered  to  do  so  by  the  organiza- 
tions to  which  they  belonged,  which 
possessed  disciplinary  powers  to 
enforce  obedience.    .    .    . 

"(58)  The  said  combination  of  de- 
fendants originated  solely  from  the 
refusal  of  plaintiff's  employees  to 
join  the  union,  the  demand  made  by 
defendants  that  plaintiff  compel 
them  to  join  the  union,  and  the  rer 
f  usal  of  the  plaintiff  to  comply  with 
that  demand." 

As  conclusions  of  law  the  special 
term  found  that  the  combination  of 
the  defendants  constituted  an  illegal 
conspiracy  to  injure  the  plaintiff's 
business  and  property,  and  their 
acts  were  illegal  as  an  intended  in- 
jury to  the  plaintiff's  business,  and 
as  unreasonably  restrictive  of  and 
injurious  to  trade  and  commerce, 
and  the  conspiracy  was  unlawful  as 
designed  to  prevent  the  plaintiff 
from  exercising  its  lawful  trade  and 
calling  by  threats  to  do  illegal  acts ; 
the  plaintiff  had  no  adequate  reme- 
dy at  law.  The  plaintiff  was  en- 
titled to  a  decree  to  recover  the 
damages  and  a  reference  to  ascer- 
tain and  report  the  amount  of  dam- 
ages, and,  on  the  incoming  and 
confirmation  of  said  report,  to  a  final 
judgment  against  all  of  the  defend- 
ants for  the  amount  of  said  damages 
thus  ascertained,  and  to  a  further 
decree  for  a  permanent  injunction 
against  the  defendants  "to  prohibit 
the  enforcement  of  resolutions, 
rules,  or  orders  of  the  defendant 
unions,  requiring  their  members  to 
quit  the  service  of  employers  who 
patronize  the  plaintiff,  and  the  giv- 
ing of  notices  by  or  on  behalf  of 
said  oisanizations  or  the  oiiicers 


thereof  to  such  employers,  or  the 
public,  of  an  intention  to  quit,  pro- 
vided such  employers  continued  to 
patronize  the  plaintiff,  and  any  other 
attempt  or  effort  to  use  the  powers 
or  authority  of  tiie  defendant  unions 
over  their  own  members  for  the  pur- 
pose of  inducing  or  compelling  pa- 
trons of  the  plaintiff,  or  the  public 
generally,  against  their  will,  to  re- 
frain from  dealing  with  the  plain- 
tiff." A  final  judgment  was  entered 
for  such  reli^,  upon  the  confirma- 
tion of  the  report  of  a  referee. 

The  briefs  and  arguments  of 
counsel  are  concerned  with  a  wide 
range  of  problems  and  principles  rel- 
ative to  the  rights  of  labor  unions 
and  of  employers  and  employees. 
The  determinative  facts  pre^nted 
in  the  case  at  bar  are,  however,  few, 
and  the  decisive  principles  are 
established.  The  defendants,  in 
concerted  actions  and  measures,  in- 
terfered with  the  property  rights 
and  the  property  of  the  plaintiff. 
As  a  part  of  its  property  was  the 
right  to  be  employed  by,  to  do  work 
for,  to  transact 
business  with,  and  STSrb'iSHrJS?':.. 
to  receive  com- 
pensation from,  all  those  who  volun- 
tarily sought  or  desired  to  thus 
engage  with  it.  Personal  liberty  or 
the  right  of  property  embraces  the 
right  to  make  contracts  for  the  pur- 
chase of  the  labor  of  others,  and 
equally  the  right  to  make  contracts 
for  the  sale  of  one's  own  labor  and 
the  employment  of  one's  individual 
and  industrial  resources.  The  right 
is -not  and  cannot  be  absolute.  It  is 
subject  to  the  condition  that  its  ex- 
ercise in  the  par-  S^e'ilfe  of  n,*. 
ticular  transaction  -interfrrt-nce 
shall  not  be  incon-  r^*.""*"* 
sistent  with  the  public  interests,  or 
hurtful  to  the  public  order,  or  detri- 
mental to  the  common  good.  More- 
over, it  is  common  and  reciprocal  to 
all  citizens.  An  unrestrained  and 
unlimited  exercise  on  the  part  of 
some  persons  would  dash  with  and 
encounter  the  exercise  of  a  similar 
freedom  on  the  part  of  others.  The 
question  then  arises  whether  the  in- 
terference with  the  action  of  the  one 
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The 
right  of  the  citizen  to  effectuate  his 
desire  or  judgment  without  inter- 
ference or  compulsion  must  always 
be  exercised  with  reasonable  regard 
for  the  conflicting  rights  of  others. 
The  law  recognizes  the  right,  and 
holds  and  enforces  that  an  invasion 
of  it,  without  a  cause  or  reason 
which  the  law  deems  essential  or 
useful  in  the  existence  or  better- 
ment of  organized  society,  is  a  legal 
and  actionable  wrong  which  may  be 
compensated  or  restrained.  Adair 
V.  United  States,  208  U.  S.  161,  52 
L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Hitchman  Coal  & 
Coke  Co.  V.  Mitchell,  245  U.  S.  229, 
62  L.  ed.  260,  L.R.A.1918C,  497, 
38  Sup.  Ct.  Rep.  65,  Ann.  Cas. 
1918B,  461;  Curran  v.  Galen,  152 
N.  Y.  33,  37  L.R.A.  802,  57  Am.  St. 
Rep.  496,  46  N.  E.  297;  National 
Protective  Asso.  v.  Cumming,  170 
N.  Y.  315,  58  L.R.A.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  369;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636.  The  action  and  measures  ini- 
tiated and  sustained  by  the  defend- 
ants worked  serious  injury  to  the 
property  of  the  plaintiff,  in  eon- 
sequence  of  which  it  sustained 
substantial  damages.  Unless  the 
findings  of  the  special  term  and  the 
facts  present  a  legal  cause  or  justi- 
fication for  the  interference  by  the 
defendants  with  the  business  and 
property  of  the  plaintiff,  the  judg- 
ment appealed  from  is  right,  and 
must  be  affirmed. 

The  interference  with  and  depre- 
ciation of  the  business  and  earnings 
of  the  plaintiff  by  the  conjoint  ac- 
tion of  the  defendants  was  of  the 
nature  and  effect  of  a  barrier 
against  access  to  the  plaintiff,  its 
ofiice,  and  place  of  business.  Their 
action  towards  the  destruction  of  its 
business  was  afftrmative  and  ag- 
gressive. It  was  not  simply  that  the 
members  of  Union  No.  679,  from 
which  the  defendants  insisted  the 
plaintiff  must  hire  its  employees,  re- 
fused to  be  employed  by  the  plain- 
tiff or  its  patrons,  unless  and  until 
it  employed  members  of  the  union. 


their  members 
sought  to  induce,  and  induced,  the 
employers  of  labor  in  the  various 
trades  and  industries,  and  the  people 
generally  in  that  community,  to  dis- 
continue employing  and  to  abstain 
from  business  transactions  with  the 
plaintiff,  by  directly  and  affirmative- 
ly causing  loss  and  injury  to  their 
business  or  interests,  or  fear  of  loss 
and  injury  to  their  busings  or  in- 
terests, in  case  they  did  not  so  dis- 
continue and  abstain.  They  sought 
to  compel,  and  did  compel,  those 
employers  and  the  people  to  coerce 
the  plaintiff  to  unionize  its  business. 
They  thus  attempted  and  intended 
to  create  a  general  exclusion  and 
isolation  of  the  business  of  the 
iriaintiff,  or,  in  other  words,  its  non- 
existence so  long  as  the  plaintiff  re- 
fused compliance  with  their  demand 
that  it  compel  its  employees  to  join 
Union  No.  679.  The  defendants  are 
intentionally  attempting  to  coerce 
the  plaintiff  to  unionize  its  business 
by  aggressively  inducing  its  estab- 
lished and  potential  customers  to  ig- 
nore its  existence  in  order  to  be  free 
from  the  loss  and  injury  which  the 
action  of  the  defendants  would  oth- 
erwise bring  to  those  customers. 

The  rights,  in  virtue  of  which  the 
defendants  would  justify  the  inter- 
ference and  the  injury,  are:  (a) 
That  of  laborers  to  associate;  (b) 
to  bring  within  the  labor  organiza- 
tions as  members  all  laborers;  (c) 
through  the  coher-  ^.^o,  „,.^ 
ent  and  solidified  nvht  to 
power  and  influence  •'*"»'~« 
flowing  from  association  and  united 
efforts,  to  secure  for  all  laborers 
higher  wages,  shorter  hours,  arbi- 
tration of  labor  disputes,  and  better 
working  conditions.  Beyond  ques- 
tion those  rights  exist.  Labor  un- 
ions are,  and  for  a  long  time  have 
been,  recognized  by  the  courts  of 
this  country  as  a  legitimate  and  use- 
ful part  of  the  industrial  system. 
Associations  of  laborers  to  accom- 
plish lawful  objects  by  legal  means 
have  been  always  recognized  and 
protected  by  the  law  of  this  state. 
The  organizations  of  the  defendants 
were  as  lawful  as  the  incorporation 
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of  the  plaintiff.  Their  members 
might  and  should  have  promoted 
their  strength,  welfare,  and  their 
intelligent  and  salutary  influence 
and  control.  Rights  that  are  lawful 
and  purposes  that  are  useful  and 
just  cannot,  however,  be  effectuated 
and  accomplished  by  unlawful 
means.  The  individual  cannot  in- 
jure the  property  rights  of  another 
.  .  ,  ,  by   the   means   of 

Tort— lute/-  »-.._;__        __         „„^ 

ference  with  CaUSmg        Or        COU- 

filbuS"""  trolling,       through 

duress,  coercion,  op- 
pression, or  fraud,  the  acts  of  third 
persons  which  produce  the  injury. 
The  individual  may  do,  and  does, 
many  acts  which  in  their  effect  are 
or  may  be  coercive  as  to  another. 
The  right  to  do  those  acts  inheres 
in  the  natural  freedom  and  the  civil 
rights  which  are  his.  But  there  is 
an  important  and  perceptible  dis- 
tinction, in  the  realms  of  justice, 
civil  order,  and  law,  between  the  vol- 
untary acts  of  an  individual,  done  in 
the  right  of  personal  freedom,  the 
right  to  do  or  to  refrain  from  doing, 
and  their  injurious  effects,  and  the 
acts  of  others,  undesired  by  them, 
initiated  and  performed  in  virtue  of 
the  deception,  compulsion,  or  op- 
pression on  the  part  of  that  individ- 
ual, and  their  injurious  effects.  The 
individual  may  lawfully  refuse  to  be 
employed  to  drive  from  his  neigh- 
bor's field  the  stray  cattle  which 
are  destroying  the  crop,  and  thus, 
in  effect,  coerce  the  neighbor  to 
drive  them  himself  or  permit  the 
destruction ;  but  he  cannot  lawfully 
prevent,  through  fraud  or  other 
form  of  dishonesty,  or  compulsion 
of  any  nature,  another  from  becom- 
ing the  employee  for  such  purpose. 
He  may  lawfully  do  that  which  he 
cannot  lawfully  attempt  to  compel 
another  to  do.  The  one  is  the  exer- 
cise of  the  fundamental  right  of  in- 
dividual choice  and  volition;  the 
other  is  the  negation  and  destruc- 
tion of  the  right.  In  the  latter  case 
the  individual  annihilates  as  to  the 
others  the  right  which  he  asserts 
and  maintains  for  himself,  and 
causes  injuries  as  positively  and  ag- 
gressively as  he  would,  did  he  in- 


tentionally disable  the  other  or  his 
industrial  resources.  The  law  does 
not  tolerate  inequality  in  the  exist- 
ence and  enforcement  of  rights  or 
the  definition  and  redress  of  wrongs, 
and  the  first  condition  of  individual 
freedom  and  opportunity  is  servi- 
tude to  law.  In  the  instant  case  the 
contest  did  not  arise  because  the 
members  of  Union  No.  679,  or  mem- 
bers of  the  same  occupation  and  of 
other  unions,  chose  not  to  work  for 
the  plaintiff  or  for  or  with  men  who 
did  engage  in  business  with  it,  or 
sought  to  persuade,  in  an  orderly 
and  proper  manner,  persons  general- 
ly to  abstain  from  business  trans- 
actions with  it.  It  did  not  arise  in 
the  ordinary  and  natural  exercise 
by  the  unions  of  the  right  to  control 
their  own  labor  and  of  the  right  of 
association.  It  arose  because  the 
defendants,  constituting  the  entire 
union  population  of  the  cily  of 
Auburn,  inaugurated  and  carried 
on,  affirmatively  and  aggressively, 
through  the  agencies  of  fear  and 
coercion,  a  comprehensive  exclusion 
of  the  plaintiff  from  the  business  of 
the  community,  in  order  to  compel 
it  to  unionize  its  business.  On  the 
part  of  the  defendants  there  was  or- 
ganized coercion  of  the  plaintiff  into 
compliance  with  the  demand  of  the 
unions  that  it  compel  its  employees 
to  join  Union  No.  679,  by  combining 
to  compel  third  persons  to  refrain 
from  having  any  business  relations 
with  it.  The  defendants  were  an 
organized  combination,  with  a  uni- 
fied intent  and  purpose,  causing  ir- 
reparable damage  to  the  business 
and  property  of  the  plaintiff.  Fi- 
nancial pressure,  loss  of  business, 
interference  with  freedom  of  action 
were  imposed  by  them  in  order  to 
force  the  unionization.  The  law 
should  be,  and  is,  that  the  means 
were     unjustifiable 

and     unlAwfiil      atirf    injunctioa— 

the  defendants  *•  •••■»•» 
should  be  enjoined  JlSt"*""'"  •' 
from  using  them. 
Hitchman  Coal  &  Coke  Co.  v.  Mitch- 
ell, 246  U.  S.  229,  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct.  Rep. 
65,  Ann.  Cas.  1918B,  461 ;  Bumham 
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▼.  Dowd,  217  Mass.  851,  61  LJI.A. 
(N.S.)  778,  104  N.  E.  841;  Beck  v. 
Railway  Teamsters'  Protective  Un- 
ion, 118  Mich.  497,  42  L.R.A.  407, 
74  Am.  St.  R^.  421,  77  N.  W.  18; 
Purvis  V.  Local  No.  500,  U.  B.  C.  J. 
214  Pa.  348,  12  L.R.A.(N.S.)  642, 
112  Am.  St.  Rep.  757,  63  Atl.  585, 
6  Ann.  Cas.  276;  A.  Fink  &  Son  v. 
Butchers'  Union,  84  N.  J.  Eq.  638, 
95  Atl.  182;  Harvey  v.  Chapman, 
226  Mass.  191,  L.R.A.1917E,  389, 
115  N.  E.  304;  W.  A.  Snow  Iron 
Works  V.  Chadwick,  227  Mass  382, 
L.R.A.1917F,  755,  116  N.  E.  801; 
Martell  v.  White,  185  Mass.  256,  64 
L.R.A.  260,  102  Am.  St.  Rep.  341, 
69  N.  E.  1085;  Comellier  v.  Haver- 
hill Shoe  Mfrs.  Asso.  221  Mass.  554, 
L.R.A.1916C,  218,  109  N.  E.  643; 
New  England  Cement  Gun  Co.  v. 
McGivem,  218  Mass.  198,  L.R.A. 


1916C,  986,  105  N.  E.  885;  Baush 
Mach.  Tool  Co.  v.  Hill,  231  Mass.  30, 
120  N.  E.  188,  July  16, 1918;  Smith 
V.  Bowen,  232  Mass.  106,  121  N.  E. 
814,  Feb.  4, 1919. 

What  we  have  written  declares 
sufficiently  the  clear  and  inescapable 
distinction  between  the  facts  and  le- 
gal principles  involved  in  this  case 
and  those  involved  in  Bossert  v. 
Dhuy,  221  N.  Y.  342,  117  N.  E. 
582,  Ann.  Cas.  1918D,  661.  The 
right  of  the  plaintiff  to  a  judgment 
being  affirm^,  the  form  or  scope  of 
the  judgment  rendered  is  not  at- 
tacked. The  judgment  should  be 
affirmed,  with  costs. 

Hiscock,  Ch.  J.,  and  Chase,  Cndde- 
back,  McLaughlin,  and  Crane,  JJ., 
concur. 

Hogan,  J.,  not  voting. 


ANNOTATION. 
The  boycott  as  a  weapon  In  industrial  disputes. 


T.  Scope  and  introduction,  909. 
II.  Judicial  theories,  911. 
ni.  The  rijrht  to  refuse  to  deal  with 
another  and  to  ask  others  not  to 
do  so,  913. 
IV.  Legality  of  purpose  of  boycott,  916. 
V.  Legality  of  means  employed: 

a.  Threats   and   intimidation,  in 

general,  919. 

b.  Circulars,    cards,    and    news- 

paper articles,  920. 
e.  Banners  and  placards,  924. 

d.  "Unfair"  lists,  925. 

e.  Untrue  statements,  928. 

f.  Picketing  and  physical  intim- 

idation,  928. 

g.  Secondary  boycotts;  notifying 

third  persons  not  to  deal 
with  person  boycotted  under 
penalty  of  losing  patronage 
or  having  strike  called,  934. 

h.  Befusal  to  handle  goods  man- 
ufactured or  sold  by  person 
boycotted,  957. 

L  Refusal  to  work  on  job  on 
which  person  with  whom 
union  is  in  dispute  is  a  con- 
tractor, 962. 


V. — continued. 

j.  Enforcement  of  union  by-law, 

964. 
k.  Imposition  of  fine  on  nonmem- 

ber,  966. 
1.  Refusal  of  railway  employees 

to   handle  cars  or   freight, 

966. 
VI.  Statutes  permitting  workingmen  to 
combine  as  affecting  validity  of 
boycott,  967. 

VII.  Remedies  of   person   aggrieved  by 

boycott: 

a.  Actions  for  damages,  967. 

b.  Injunctive  relief: 

1.  Rigbt  to,  in  general,  969. 

2.  Considerations      affecting 

complainanVs    right    to 
relief,  974. 

3.  Parties  against  whom  in-  ■ 

junction  granted,  974. 

4.  Extent  of  relief  granted, 

974. 
6.  Contempt,  978. 
•VIIL  Criminal  liability,  979. 


/.  Si»pe  tma  intr9dit«tt0n.  of  the  various  practices  generally  de- 

Ab   indicated  by  the  title  of  thi«  scribed  as  "boycotting,"  as  directed 

aim«tation,  its  purpose  is  to  collect  and  against  an  employer  of  labor  in  conse- 

review  the  dfloisions  as  to  the  legality  quence  of  an  industrial  dispute  be- 


Digitized  by 


Google 


910 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


tween  himself  and  his  employees,  or, 
as  in  AUBxntN  Dsaying  Go.  t.  Wabdell 
(reported  herewith)  ante,  901,  be- 
tween himself  and  a  labor  union  of 
which  his  employees  are  not  members. 
It  does  not,  therefore,  assume  to  in- 
clude cases  of  boycotting  other  than  in 
an  industrial  dispute,  nor  even  all 
cases  in  which  some  form  of  boycott 
has  been  employed  by  the  parties  to  an 
industrial  dispute,  such  as  cases  in 
which  it  has  been  used  as  a  means  of 
inducing  or  compelling  third  persons 
not  to  enter  or  continue  in  another's 
employment,  or  cases  of  the  blacklist- 
ing of  employees  by  an  employer  or 
association  of  employers.  Recourse 
has,  however,  been  had  to  such  deci- 
sions where  they  have  thrown  light  on 
the  questions  herein  discussed. 

The  word  "boycott"  is  of  vague  sig- 
nification, and  no  accurate  and  ex- 
clusive definition  has  ever  been  given 
(Gill  Engraving  Co.  v.  Doerr  (1914) 
214  Fed.  Ill) ;  although  various  at- 
tempts have  been  made  by  the  courts 
to  describe  its  content  of  meaning  (see 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  (1893)  19  L.R.A.  387,  6 
Inters.  Com.  Rep.  527,  54  Fed.  730;  Ox- 
ley  Stave  Co.  v.  Coopers'  International 
Union  (1896)  72  Fed.  695;  Carter  v. 
Fortney  (1909)  170  Fed.  463;  Meier 
V.  Speer  (1910)  96  Ark.  618,  32  L.R.A. 
(N.S.)  792,  132  S.  W.  988;  Pierce  v. 
Stablemen's  Union  (1909)  156  Cal.  70, 
103  Pac.  324;  American  Federation  of 
Labor  y.  Buck's  Stove  &  Range  Co. 
(1909)  38  App.  D.  C.  88,  82  L.R.A. 
(N.S.)  748;  Baldwin  v.  Escanaba  Liq- 
uor Dealers'  Asso.  (1911)  165  Mich. 
98,  130  N.  W.  214;  Gray  v.  Building 
Trades  Council  (1903)  91  Minn.  171, 63 
L.R.A.  753,  103  Am.  St.  Rep.  477,  97 
N.  W.  663, 1118, 1  Ann.  Cas.  172;  Lind- 
say &  Ck>.  v.  Montana  Federation  of 
Labor  (1908)  87  Mont.  264,  18  L.R.A. 
(N.S.)  707,  127  Am.  St  Rep.  722,  96 
Pac.  127;  Mills  v.  United  States  Print- 
ing Co.  (1904)  99  App.  Div.  605,  91  N. 
Y.  Supp.  185;  State  v.  Van  Pelt  (1904) 
136  N.  C.  633,  68  L.R.A.  760,  49  S.  E. 
177,  1  Ann.  Cas.  495;  Moores  v.  Brick- 
layers' Union  (1889)  10  Ohio  Dec.  Re- 
print, 665;  Brace  Bros.  v.  Evans 
(1888)  5  Pa.  Ck>.  Ct  168;  Hailey  v. 
Brooks   (1916)  —  Tex.  Civ.  App.  — , 


191  S.  W.  781;  Cmmp  v.  Com.  (1888) 
84  Va.  927, 10  Am.  St  Rep.  896,  6  S.  K 
620.).  Snch  definitions  vary  (as  is 
pointed  out  in  Lindsay  &  Ck>.  v.  Mon- 
tana Federation  of  Labor  (1908)  37 
Mont  264,  18  L.R.A.(N.S.)  707,  127 
Am.  St  Rep.  722,  96  Pac.  127,  and  Mills 
V.  United  States  Printing  Co.  (1904) 
99  App.  Div.  605,  91  N.  Y.  Supp.  185) ; 
and  it  is  accordingly  necessary  to  read 
decisions  which  condemn  boycotting  as 
illegal  per  se  (e.  g..  Carter  v.  Fortnqr 
(1909)  170  Fed.  463;  Casey  v.  Cincin- 
nati Typographical  Union  (1891)  12 
L.R.A.  193,  46  Fed.  136,  and  Walsh 
v.  Association  of  Master  Plumbers 
(1902)  97  Mo.  App.  280,  71  S.  W.  466) 
in  the  light  of  the  meaning  attached  to 
the  word  by  the  judges  pronouncing 
them.  A  comparison  of  the  definitions 
attempted  by  the  courts  shows  that 
they  do  not  wholly  agree  as  to  whether 
the  word  "boycott"  embodies  the  no- 
tion of  a  combination,  or  of  the  em- 
ployment of  unlawful  means.  There 
is,  however,  no  dissent  from  the  prop- 
osition that  physical  force,  or  threat 
thereof,  is  not  an  essential  element 

The  term  is  used  to  describe  a  vari- 
ety of  actions,  ranging  from  a  mere 
withdrawal  of  business  by  an  individ- 
ual to  an  organized  eflFort  by  associat- 
ed individuals  to  procure  all  others  to 
withdraw  from  such  intercourse,  by 
means  ranging  from  simple  persuasion 
to  disturbance  of  their  business  rela- 
tions with  third  persons  and  physical 
intimidation.  Accordingly,  boycotta 
are  sometimes  referred  to  as  being 
divided  into  two  classes,  primary  and 
secondary,  the  primary  boycott  con- 
sisting simply  of  cessation  by  concert- 
ed action  of  dealings  with  another 
(Pierce  v.  Stablemen's  Union  (1909) 
156  Cal.  70,  103  Pac.  324) ;  while,  in 
the  case  of  the  secondary  boycott,  an 
attempt  is  made  to  procure  parties  out- 
side the  combination  to  cease  dealings 
as  well  (Ibid.;  American  Federation  of 
Labor  v.  Buck's  Stove  &  Range  Co. 
(1909)  33  App.  D.  C.  128,  82  LJLA. 
(NJ3.)  770). 

-  Notwithstanding  the  very  consider- 
able number  of  decisions  on  the  sab- 
■ject,  the  law  as  to  boycotts  is  in  a 
confused  and  more  or  less  chaotic 
condition.    When  the  causes  of  this 
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eonfnaion  are  understood,  much  of  the 
difficulty  attendant  upon  a  comprehen- 
sion of  the  subject  disappears,  and  it 
will  be  perceived  that  the  differences 
in  the  results  reached  in  the  decisions 
are  due,  in  part,  to  a  faulty  mode  of 
approach,  and,  fundamentally,  to  a  dif- 
ference in  judicial  opinion  upon  the 
point  which  the  courts  do  not  con- 
sciously decide,  but  upon  which  their 
decisions  nevertheless  turn,  viz.,  the 
extent  to  which  it  is  expedient  to  per- 
mit organized  labor  to  utilize  the 
powers  of  its  organization  for  the  pur^ 
pose  of  securing  for  its  members  not 
only  direct  benefits  in  a  particular  em- 
ployment, but  also  the  indirect  ben- 
efit arising  from  a  control  of  the 
sources  of  employment.  Instead, 
therefore,  of  there  being  a  current  of 
decisions,  there  is  rather  an  ebb  and 
flow,  according  to  the  operation  of  the 
unseen  forces  which  control  the  tide 
of  popular  opinion.  It  is  not  until  the 
courts  shall  have  come  to  a  conception 
of  the  real  nature  of  the  problems  with 
which  they  have  to  deal  that  their  de- 
cisions will  attain  clarity  and  order. 

As  said  by  Mr.  Justice  Holmes,  in  an 
article  on  "Privilege,  malice,  and  in- 
tent," in  8  Harvard  L.  Rev.  1:  "The 
ground  of  decision  really  comes  down 
to  a  proposition  of  policy,  of  rather  a 
delicate  nature,  concerning  the  merit 
of  the  particular  benefit  to  themselves 
intended  by  the  defendant,  and  sug- 
gests a  doubt  whether  judges  with 
different  economic  sympathies  might 
not  decide  such  a  case  differently  when 
brought  face  to  face  with  the  issue." 

So  in  Gill  Engraving  Co.  v.  Doerr 
(1914)  214  Fed.  Ill,  it  was  said  by 
Judge  Hough:  "That  wrong  and  in- 
jury are  being  done  in  this  matter  is 
plain  enough.  Why  does  the  law  re- 
fuse or  neglect  to  correct  it?  An- 
drews, J.,  has,  I  think,  given  the  best 
answer  in  Foster  v.  Retail  Clerks'  In- 
ternational Protective  Asso.  (1902)  39 
Misc.  48,  78  N.  Y.  Supp.  860:  'Injury 
...  is  never  good,  but  to  suffer  it 
may  entail  less  evil' than  to  attempt  to 
check  it  by  legal  means.  ...  In 
'the  last  analysis  this  freedom  to  com- 
mit injury,  and. the  bounds  imposed 
upon  it,  are  regulated  by  what  has 
been  thought  t*  be  public  policy.' " 


MI.  JuOloUl  tktoHea. 

As  above  remarked,  one  source  of 
confusion  has  b^n  a  faulty  mode  of 
approach,  due  to  the  fact  that  the  tort 
involved  in  boycotting  has  been  con- 
ceived as  a  form  of  conspiracy,  its 
legality  depending  upon  whether  the 
purpose  sought,  or  the  means  used,  is 
unlawful.  While  -this  theory  affords  a 
basis  for  explaining  the  difference  in 
result  among  the  cases  by  attributing 
it  to  a  difference  of  opinion,  based  on 
considerations  of  public  policy,  as  to 
the  "lawfulness"  of  the  object  sought 
and  of  the  means  used  to  attain  it,  it 
does  not  constitute  a  satisfactory 
formula  of  decision,  because  it  leaves 
undefined  the  purposes  or  conduct 
which  may  be  considered  unlawful. 
Further,  to  approach  the  legality  of 
the  boycott  upon  the  theory  that  an 
unlawful  boycott  is  a  conspiracy  is 
open  to  the  objection  that  it  is  apt  to 
divert  the  courts  from  a  consideration 
of  the  question  whether  another's 
rights  have  been  invaded  by  the  doing 
of  a  given  act,  by  inviting  them  to  de- 
termine the  legality  in  vacuo  of  the 
act  done,  in  complete  diaassociation 
from  its  effect  upon  the  rights  of  oth- 
ers, and  to  argue,  in  a  circle,  that  the 
given  act,  not  being  in  itself  unlawful, 
violates  no  right  of  complainant,  and 
that  since  it  violates  no  right  it  can- 
not be  unlawful  unless  unlawful  in  it- 
self. Again,  the  attempt  to  work  out 
the  course  involved  in  boycotting  on 
the  theory  of  conspiracy  has  neces- 
sitated a  resort  in  some  cases  to  the 
somewhat  forced  presumption  that  the 
object  of  the  combination  is  primarily 
to  injure  the  person  affected,  rather 
than  to  benefit  its  members, — ^with  a 
resultant  conflict  of  judicial  opinion. 
Still  another  objection  to  the  conspir- 
acy theory  (though  one  not  relevant 
to  the  class  of  boycott  cases  herein 
under  discussion)  is  that,  by  making 
combination  an  essential  element  of 
the  tort,  it  operates  to  exempt  an  in- 
dividual from  liability  for  the  same 
act,  done  with  the  same  intent,  and 
producing  the  same  injury,  for  which 
he,  if  acting  in  combination  with  oth- 
ers, might  be  held  liable. 

Another  theory  which  has  been  ad- 
vanced of  the  tort  involved  in  boycot- 
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ting  is  that  the  essence  of  the  wrong 
lies  in  the  combination  itself,  the  mere 
force  of  numbers  giving  a  coercive 
character  to  acts  themselves  perfectly 
lawful.  See,  as  sustaining  this  view, 
Oxley  Stave  Co.  v.  Coopers'  Interna- 
tional Union  (1896)  72  Fed.  695;  Allis- 
Chalmers  Co.  v.  Iron  Holders'  Union 
(1906)  150  Fed.  155;  Lohse  Patent 
Door  Co.  v.  Fuelle  (1908)  215  Mo.  421, 
22  L.R.A.(N.S.)  607,  128  Am.  St.  Rep. 
492,  114  S.  W.  997,  and  the  opinion  of 
Lord  Bramwell  in  Mogul  S.  S.  Co.  v. 
McGregor  [1892]  A.  C.  25,  61  L.  J.  Q. 
B.  N.  S.  (Eng.)  295,  66  L.  T.  N.  S.  1, 
40  Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101.  This  theory  has  been 
attacked  as  making,  by  some  sort  of 
legerdemain,  acts  individually  lawful 
unlawful  when  viewed  in  the  ag- 
gregate, or  as  equivalent  to  holding 
that  adding  up  a  sufficient  number  of 
ciphers  will  make  a  unit.  See  Lindsay 
&  Co.  V.  Montana  Federation  of  Labor 
(1908)  37  Mont.  264,  18  L.R.A.(N.S.) 
707,  127  Am.  St.  Rep.  722,  96  Pac.  127. 
This  criticism  is  based  upon  the  prin- 
ciple that  conspiracy  of  itself  fur- 
nishes no  cause  of  action,  of  which  it 
has  been  assumed  to  be  a  necessary 
sequel  that  the  act  for  which  an  action 
for  conspiracy  will  lie  must  be  some- 
thing unlawful  in  itself,  and  hence 
that  many  may  combine  to  do  what 
only  one  of  them  may  lawfully  do.  The 
great  preponderance  of  opinion  is, 
however,  that  the  unlawful  means 
which  will  render  a  combination  to 
do  an  act  by  such  means  a  conspiracy 
are  not  necessarily  such  as  would  be 
wrongful  if  employed  by  a  single  in- 
dividual, but  that  the  mere  force  of 
numbers  may  create  a  difference,  not 
only  of  degree,  but  also  of  kind.  See 
Aikens  v.  Wisconsin  (1904)  195  U.  S. 
194,  49  L.  ed.  154,  25  Sup.  Ct.  Rep.  3; 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  (1898)  19  L.R.A.  896,  5 
Inters.  Ck>m.  Rep.  545,  54  Fed.  746; 
Arthur  v.  Oakes  (1894)  25  L.RA.  414, 
4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  34  U.  S.  App.  239,  63  Fed.  320,  9 
Am.  Crim.  Rep,  169;  Oxley  Stave  Co. 
V.  Coopers'  International  Union  (1896) 
72  Fed.  695,  affirmed  in  (1897)  28  G. 
C.  A.  99,  49  U.  S.  App.  709,  83  Fed. 
912 ;  Loewe  v.  California  State  Federar 


tion  of  Labor  (1906)  189  Fed.  71; 
Allis-Chalmers  Co.  v.  Iron  Molders' 
Union  (1906)  160  Fed.  156;  State  v. 
Glidden  (1887)  55  Conn.  46,  8  Am.  St 
Rep.  23,  8  Atl.  890;  American  Federa- 
tion of  Labor  v.  Buck's  Stove  ft  Range 
Co.  (1909)  83  App.  D.  C.  88,  82  L.R.A. 
(N.S.)  748  (opinion  of  Robb,  J.) ;  Jet- 
ton-Dekle    Lumber    Co.    v.     Mather 

(1907)  63  Fla.  969,  43  So.  690;  Barnes 
V.     Chicago     Typographical     Union 

(1908)  232  Ul.  424,  14  L.R.A.(N.S.) 
1018,  88  N.  E.  940,  13  Ann.  Cas.  54; 
Kemp  V.  Division  No.  241  (1912)  255 
IlL  218,  99  N.  E.  389,  Ann.  Cas.  1913D, 
847;    Martell    v.   White    (1904)    185 
Mass.  255,  64  L.R.A.  260,  102  Am.  St 
Rep.  341,  64  N.  E.  1085;  Berry  v.  Dono- 
van   (1905)    188  Mass.  353,  5  L.R.A 
(N.S.)  899,  108  Am.  St.  Rep.  499,  74 
N.  E.  603,  3  Ann.  Cas.  738;  Pickett  v. 
Walsh  (1906)  192  Mass.  572,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St  Rep.  272,  73 
N.  E.  753,  7  Ann.  Cas.  638;  L.  D,  Will- 
cutt  &  Sons  Co.  V.  Driscoll  (1908)  200 
Mass.   110,  23  L.R.A.(N.S.)    1236,  85 
N.  E.  897;  Burnham  v.  Dowd  (1914) 
217  Mass.  351,  51  L.R.A.(N.S.)    778, 
104  N.  E.  831-;  Baldwin  v.  Escanaba 
Liquor    Dealers'    Asso.     (1911)     165 
Mich.  98,  130  N.  W.  214;  Lohse  Patent 
Door  Co.  v.  Fuelle  (1908)  215  Mo.  421, 
22  L.R.A.(N.S.)  607,  128  Am.  St.  Rep. 
492,  114  S.  W.  997;  Alfred  W.  Booth 
&  Co.  V.  Burgess  (1906)  72  N.  J.  Eq. 
181,  65  Atl.  226;  Atjburn  Deaying  Co. 
V.  Wardell  (reported  herewith)  ante, 
901;  Albro  J.  Newton  Co.  v.  Ericson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  affirmed  without  opinion  in  (1911) 
144  App.  Div.  939,  129  N.  Y.  Supp. 
1111;    Moorea  v.  Bricklayers'    Union 
(1889)    10   Ohio  Dec.   Reprint,   665; 
Patterson  v.  Building  Trades  Council 
(1902)   11  Pa.  Dist.  R.  500;  Cote  v. 
Murphy  (1894)  159  Pa.  420,  23  L.R.A. 
135,  89  Am.  St  Rep.  686,  28  Atl.  190; 
Dailey    v.    Master    Plumbers'    Asso. 
(1899)  103  Tenn.  99,  46  L.R.A.  561,  53 
S.  W.  858;   State  ex  rel.   Durner  v. 
Huegin  (1901)  110  Wis.  189,  62  L.R.A. 
700,  86  N.  W.  1046,  16  Am.  Crim.  Rep. 
382;.  Walsby  v.  Anley  (1961)  8  El.  4^ 
El.  616,  121  Eng.  Reprint  636,  SO  L. 
J.  Mag.  Cas.  N.  S.  121,  7  Jnr.  N.  S. 
465,  3  L.  T.  N.  S.  666,  9  Week.  Rep. 
271  (opinion  of  CromptOn,  J.) ;  Mognl 
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S,  S.  Co.  V.  McGregor  (1889)  L.  R.  23 
Q.  B.  Div.  (Eng.)  598  (opinion  of 
Bowen,  L.  J.),  s.  c.  on  appeal  [1892] 
A.  C.  (Eng.)  25,  61  L.  J.  Q.  B.  N.  S. 
295,  66  L.  T.  N.  S.  1,  40  Week.  Rep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  L.  J. 
101  (opinions  of  Lords  Halsbury, 
Bramwell,  and  Hannen) ;  Leathen  ▼. 
Craig  [1899]  2  Ir.  R.  667  (opinion  of 
Andrews,  J.) ;  Quinn  v.  Leatken 
[1901]  A.  C.  (Eng.)  495,  1  B.  R.  C. 
397,  70  L.  J,  P.  C.  N.  S.  76,  65  J.  P. 
708.  50  Week.  Rep.  139,  86  L.  T.  N.  S. 
269,  17  Times  L.  R.  749,  27  Eng.  Rul. 
Cas.  66  (opinion  of  Lords  Lindley, 
Macnagbten,  and  Brampton) ;  Giblan 
V.  National  Amalgamated  Labor  Union 
[1903]  2  K.  B.  (Eng.)  600,  1  B.  R.  C. 
628,  72  L.  J.  K.  B.  N.  S.  907,  89  L.  T. 
N.  S.  386,  19  Times  L.  R.  708  (opinion 
of  Stirling,  J.) ;  Gibbins  v.  Metcalfe 
(1905)  15  Manitoba  L.  Rep.  660  (opin- 
ion of  Killam,  Ch.  J.). 

Varions  reasons  for  so  holding  have 
been  assigned  in  the  cases  above  cited, 
all  of  which  approximate  tlie  truth, 
even  though  they  may  not  fully  ex- 
press it.  One  of  these  is  the  increased 
power  of  combination  to  inflict  in- 
juries beyond  the  power  of  an  individ- 
ual, any  injury  inflicted  by  whom, 
though  wrongful,  is  not  actionable, 
under  the  principle,  "De  minimis  non 
curat  lex."  Another  reason  (or  per- 
haps only  another  form  of  the  fore- 
going reason)  is  that  the  union  of  in- 
dividual forces  by  agreement  gives  the 
act,  by  force  of  numbers,  a  coercive 
effect.  A  supplemental  reason  given 
in  connection  with  the  foregoing  is 
that  the  fact  of  combination  creates 
a  presumption  that  the  object  is  to  do 
harm  rather  than  to  exercise  the  right 
of  its  members.  The  diiSculty  in  «c- 
plaining  how  an  act  not  actionable 
when  done  by  an  individual  can  be- 
come actionable  \yhen  done  by  persons 
acting  in  combination  has  been  sur- 
mounted in  various  ways,  one  of  which 
is  to  regard  the  combination  not  as 
one  tp  do  the  act,  but  to  effect  the  re- 
sult of  the  combined  acts.  Another 
is  to  regard  the  act  itself  as  an  act 
the  intent  of  the  parties  to  which  ia 
open  to  iBQUiry,  although  their  intett 
in  doing  as  individuals  the  act  which 
6  A.L.R.— 58. 


they  have  combined  to  do  wonld  not 
be  open  to  inquiry. 

It  seems  preferable,  therefore,  to 
discard  both  the  theory  that  the  es- 
sence of  the  wrong  lies  in  the  combi- 
nation itself,  as  being  broad,  since  not 
every  combination  the  effect  of  the 
acts  of  which  is  to  cause  loss  to  an- 
other is  necessarily  unlawful,  and,  the 
theory  which  views  the  boycott  as  a 
conspiracy,  for  the  reasons  already 
given.  The  true  view  appears  to  be 
that  the  tort  involved  is  a  nuisance 
(see  Alfred  W.  Booth  &  Bro.  v.  Bur- 
gess (1906)  72  N.  J.  Eq.  181,  65  Atl. 
226),  the  existence  of  which  is  de- 
pendent on  the  degree  of  annoyance 
inflicted-  upon  those  to  whom  the  plain- 
tiff looks  for  patronage,  and  the  ac- 
tionable quality  of  which  depends 
upon  the  point  at  which  the  right  to 
conduct  one's  business  without  inter- 
ference ceases  to  be  regarded  as  mere- 
ly a  permissive  right,  and  becomes 
also  a  protected  right.  Under  this 
view,  the  fact  of  combination  is  ma- 
terial only  as  bearing  upon  the  degree 
of  annoyance  to  which  one's  custom- 
ers are  subjected,  and,  as  pointed  out 
by  Mr.  Justice  Holmes  in  Aikens  v. 
Wisconsin  (1904)  195  U.  S.  194,  49  L. 
ed.  154,  25  Sup.  Ct.  Rep.  3,  the  act 
done  in  combination  derives  its  char- 
acter from  the  consequences  which 
follow  it  under  the  circumstances  un- 
der which  it  is  done. 

The  right  to  conduct  one's  business 
without  interference  has  been  termed 
"a  right  to  a  free  market."  As  to  just 
what  this  right  connotes,  there  is  a 
difference  of  opinion.  According  to 
one  view,  it  is  simply  a  right  to  a 
market  in  which  no  compulsion  is  put 
upon  the  will  of  others;  according  to 
another,  it  is  a  right  to  a  market  in 
which  transactions  proceed  according 
to  the  ordinary  laws  of  trade,  with- 
out interference  other  than  may  be 
occasioned  by  the  bona  fide  exercise  of 
rights  by  others. 

Ill,  The    right    to    refttee    to   deal   with 
another  and  to  ash  others  not  to  do  so. 

It  is  the  absolute  right  of  every  man 
to  engage  to  work  for  or  to  deal  with, 
or  to  refuse  to  work  fbr  or  to  deal 
with,  any  man,  or  class  of  men,  as  he 
sees  fit,  whatever  his  motive,  or  what- 
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ever  the  resulting  injary,  without  be- 
inir  held  in  any  way  accountable  there- 
for. 

United  States.  —  United  States  v. 
Colgate  &  Co.  (1919)  250  U.  S.  306,  63 
L.  ed.  996,  —  A.L.R.  — ,  89  Sup.  Ct. 
Rep.  465;  Casey  v.  Cincinnati  Typo- 
graphical Union  (1891)  12  L.R.A.  193, 
45  Fed.  135;  Oxley  Stave  Co.  v.  Coop- 
ers'' International  Union  (1896)  72 
Fed.  695,  affirmed  in  (1897)  28  C.  C.  A. 
99,  49  U.  S.  App.  709,  88  Fed.  912; 
Chiatovich  v.  Hanchett  (1898)  88  Fed. 
878. 

Arizona. — Truax  v.  Bisbee  Local  C. 
W.  U.  (1918)  19  Ariz.  879,  171  Pac. 
121, 

Colorado. — Master  Builders'  Asso. 
v.  Domascio  (1901)  16  Colo.  App.  25, 
63  Pac.  782. 

Connecticut.  —  State  v.  Glidden 
(1887)  65  Conn.  46,  8  Am.  St.  Rep. 
23,  8  Atl.  890. 

District  of  Columbia. — American 
Federation  of  Labor  v.  Buck's  Stove  & 
Range  Co.  (1909)  38  App.  D.  C.  83, 
32  L.R.A.(N.S.)  749  (opinion  of  Van 
Orsdel,  J.). 

niinois.— Wilson  v.  Hey  (1908)  232 
111.  389,  16  L.R.A.(N.S.)  85,  122  Am. 
St.  Rep.  119,  83  N.  E.  928, 13  Ann.  Cas. 
82. 

Indiana.  —  Jackson  v.  Stanfield 
(1894)  137  Ind.  592,  23  L.R.A.  588,  36 
N.  E.  345,  37  N.  E.  14. 

Louisiana. — Graham  v.  St.  Charles 
Street  R.  Co.  (1895)  47  La.  Ann.  214, 
27  L.R.A.  416,  49  Am.  St  Rep.  866,  16 
So.  806;  Lewis  v.  Huie-Hodge  Lumber 
Co.  (1908)  121  La.  658,  46  So.  685. 

MississippL — ^Wesley  v.  Native  Lum- 
ber Co.  (1910)  97  Miss.  814,  53  So. 
346,  Ann.  Cas.  1912B,  796. 

New  York. — Matthews  v.  Shankland 
(1898)  26  Misc.  604,  56  N.  Y.  Supp. 
128;  People  v.  McFarlin  (1904)  43 
Misc.  591,  89  N.  Y.  Supp.  527. 

Pennsylvania. — Patterson  v.  Build- 
ing Trades  Council  (1902)  11  Pa.  Dist. 
R.  600. 

Texas.— International  &  G.  N.  R.  (]o. 
V.  Greenwood  (1893)  2  Tex.  Civ.  App. 
76,  21  S.  W.  569. 

VeraMMitr— Boutwell  v.  Marr  (1899) 
71  Vt.  2,  48  L.R.A.  808,  76  Am.  St.  Rep. 
746,  42  Atl.  607. 

He  may  likewise  advise  his  friends 


or  the  public  to  do  the  same  (Oxley 
Stave  Co.  v.  Coopers'  International 
Union  (1896)  72  Fed.  695;  American 
Federation  of  Labor  v.  Buck's  Stave 
&  Range  Co.  (1909)  33  App.  D.  C.  83, 
32  L.R.A.(N.S.)  748  (opinion  of  Van 
Orsdel,  J.) ;  Ulery  v.  Chicago  Live 
Stock  Exch.  (1894)  54  III.  App.  233 
(dictum);  Rice  v.  Albee  (1895)  164 
Mass.  88,  43  N.  E.  122;  People  v. 
Hughes  (1893)  187  N.  Y.  29,  32  N.  E. 
1105;  People  v.  Wilzig  (1886)  4  N.  Y. 
Crim.  Rep.  403),  at  least  where  his 
object  is  a  propor  one  (Hanchett  t. 
Chiatovich  (1900)  41  C.  C.  A.  648,  101 
Fed.  742;  Graham  v.  St  Charles  Strert 
R.  Go.  (1895)  47  La.  Ann.  214,  27 
L.R.A.  460,  49  Am.  St.  Rep.  366,  IS 
So.  806 ;  Wesley  v.  Native  Lumber  Co. 
(1910)  97  Miss.  814,  53  So.  346,  Ann. 
Cas.  1912D,  786;  Delz  v.  Winfree 
(1891)  80  Tex.  400,  26  Am.  St  Rep. 
755,  16  S.  W.  Ill;  West  Virarinia 
Transp.  Co.  v.  Standard  Oil  Co.  (1900) 
50  W.  Va.  611,  56  L.R.A.  804,  88  Am. 
St  Rep.  895,  40  S.  E.  591). 

These  rights  he  may  exercise  in  as- 
sociation with  others,  so  long  as  they 
all  have  a  proper  interest  to  be  sub- 
served. 

Arizona. — Truax  v.  Bisbee  Local  C. 
W.  U.  (1918)  19  Ariz.  379,  171  Pac. 
121. 

Colorado. — Master  Builders'  Asso. 
V.  Domascio  (1901)  16  Colo.  App.  25, 
63  Pac.  782. 

District  of  Columbia. — American 
Federation  of  Labor  v.  Buck's  Stove 
&  Range  Co.  (1909)  33  App.  D.  C.  83, 
82  L,R.A.(N.S.)  749  (opinion  of  Van 
Orsdel,  J.) . 

Illinois. — Ulery  v.  Chicago  Live 
Stock  Exch.  (1894)  64  111.  App.  2S3. 

Iowa. — Rohlf  V.  Kasemeier  (1908) 
140  Iowa,  182,  28  L.R.A.(N.S.)  1284. 
182  Am.  St  Rep.  61,  118  N.  W.  276, 
17  Ann.  Cas.  760  (dictum). 

Kentucky. — Brewster  v.  C.  Miller's 
Sons  Co.  (1897)  101  Ky.  368,  88  L.R.A. 
505,  41  S.  W.  301. 

MaBsachasetts. — Carew  t.  Ruther- 
ford (1870)  106  Mass.  1,  8  Am.  Rep. 
287. 

Minnewta.— George  J.  Grant  Gonstr. 
Co.  V.  St  Paul  Bldg.  Trades  Cooncil 
(1917)  136  Minn.  167,  161  N.  W.  520, 
1055. 
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Montana. — Lindsay  &  Co.  t.  Mon- 
tana Federation  of  Labor  (1908)  37 
Mont.  264,  IS  L.E.A.(N.S.)  707,  127 
Am.  St.  Rep.  722,  96  Pac.  127. 

MissourL — Glavish  v.  Kansas  City 
Live  Stock  Exch.  (1906)  113  Mo.  App. 
726.  89  S.  W.  77. 

Pennsylyania. — Buchanan  v.  Kerr 
(1894)  159  Pa.  438,  28  Atl.  195;  Pat- 
terson ▼.  Building  Tradea  Council 
ri902)  11  Pa.  Dist  R.  500. 

West  Virginia.  —  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co. 
(1901)  50  W.  Va.  611,  56  L.RJ^.  804, 
88  Am.  St  Rep.  895,  40  S.  E.  691. 

Accordingly  it  is  not  wrong  for 
members  of  a  union  to  cease  patroniz- 
ing anyone,  when  they  regard  it  aa  for 
their  interest  to  do  so.  Wilson  v. 
H^  (1908)  232  IIL  389,  16  L.R.A. 
(NJ3.)  85,  122  Am.  St.  Rep.  119,  83 
N.  E.  928,  13  Ann.  Cas.  82;  Truax  v. 
Bisbee  Local,  C.  W.  U.  (1918)  19  Ariz. 
379,  171  Pac.  121. 

So  also,  in  Empire  Theater  Co.  v. 
Cloke  (1917)  53  Mont.  183,  L.R.A. 
1917E,  883,  163  Pac.  107,  it  is  said 
that  labor  unions  may  publish  and 
pursue  a  peaceful  boycott  against  any 
person  or  enterprise  deemed  by  them 
to  be  unfriendly,  and  the  combination 
of  such  unions  or  their  members  for 
such  purposes  cannot  be  viewed  as  a 
conspiracy. 

But  the  right  of  an  individual  to 
withdraw  his  patronage,  even  where 
actuated  by  a  desire  to  inflict  injury, 
does  not  make  lawful  a  combination  to 
accomplish  the  same  purpose  by  con- 
certed action.  American  Federation 
of  Labor  v.  Back's  Stove  &  Range  Co. 
(1909)  S3  App.  D.  C  83,  82  L.R.A. 
(N.S.)  748  (appeal  to  United  States 
Supreme  Court  dismissed  in  (1911) 
219  U.  S.  581,  55  L.  ed.  345,  81  Sup. 
(2t  Rep.  472,  on  the  ground  that  the 
settlement  by  the  parties  of  matters 
in  controversy  between  them  rendered 
the  case  a  moot  one)  ;  and  see  also  the 
cases  hereinbefore  cited  as  holding 
that  it  is  not  universally  true  that 
what  one  man  may  do,  any  number  of 
men  by  concerted  action  may  do. 

Although  the  broad  statement  has 
been  made  (in  Boots'  Cash  Chemists 
V.  Gmndy  (1900)  82  L.  T.  N.  S.  (Eng.) 
769,  48  Week.  Rep.  638,  16  Times  L. 


R.  467, — a  case  which,  however,  is 
not  at  variance  with  the  decisions  fol- 
lowing, since  the  facts  show  that  the 
request  therein  complained  of  was 
made  to  subserve  the  defendant's  in- 
terest) that  "one  man  is  entitled,  as 
against  all  the  world,  to  ask  another 
to  refrain  from  doing  an  act  which 
that  other  may  lawfully  omit  to  do," 
its  truth  cannot  be  admitted  without 
qualification.  Such  request  must  be 
made  to  serve  a  legitimate  purpose  of 
the  person  making  it.  Harvey  v.  Chap- 
man (1917)  226  Mass.  191,  L.R.A. 
1917E,  389,  115  N.  E.  304;  Ertz  v. 
Produce  Exch.  (1900)  79  Minn.  140, 
48  L.RJL  90,  79  Am.  St  Rep.  433,  81 
N.  W.  737;  Roraback  v.  Motion  Pic- 
ure  Machine  Operators'  Union  (1918) 
140  Minn.  481,  3  A.L.R.  1290,  168  N. 
W.  766;  Justin  Seubert  v.  Reiff  (1917) 
98  Misc.  402,  164  N.  Y.  Supp.  522;  Delz 
V.  Winfree  (1891)  80  Tex.  400,  26  Am. 
St  Rep.  755,  16  S.  W.  Ill;  Olive  v. 
Van  Patten  (1894)  7  Tex.  Civ.  App. 
630,  25  S.  W.  428;  Webb  v.  (Jooks,* 
Waiters'  &  Waitresses'  Union  (1918) 
—  Tex.  Civ.  App.  — ,  205  S,  W.  465; 
Jensen  v.  Cooks'  &  Waiters'  Union 
(1905)  39  Wash.  531,  4  L.R.A.(N.S.) 
802,  81  Pac.  1069. 

And  if  a  request  not  to  patronize  a 
certain  person  is  made  to  serve  a  legit- 
imate purpose  of  the  person  making 
it,  it  does  not  become  actionable  be- 
cause of  hatred  of  Such  person.  Gill 
Engraving  Co.  v.  Doerr  (1914)  214 
Fed.  111. 

It  must  not  however,  so  exceed  the 
bounds  of  persuasion  as  to  become 
minatory. 

United  States. — ^Hopkins  ▼.  Oxley 
Stave  Co.  (1897)  28  C.  C.  A.  99,  48  U. 
S.  App.  709,  83  Fed.  912. 

California.  —  Rosenberg  v.  Retail 
Clerks'  Asso.  (1918)  —  Cal.  App.  — , 
177  Pac.  864. 

Indiana.  —  Jackson  v.  Stanfield 
(1894)  137  Ind.  692,  23  L.RJL  588,  36 
N.  E.  845,  37  N.  E.  14. 

Kentucky. — Underbill  v.  Murphy 
(1904)  117  Ky.  640,  111  Am.  St  Rep. 
262,  78  S.  W.  482,  4  Ann.  Cas.  780. 

fiiichigan. — ^Beck  v.  Railway  Team- 
sters' Protective  Union  (1898)  118 
Mich.  497,  42  LJR.A.  407,  74  Am.  St 
R^..421,  77  N.  W.  13. 
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Minnesota. — Steffer  v.  Motion  Pic- 
ture Mach.  Operators'  Union  (1917) 
136  Minn.  200,  161  N.  W.  524. 

Missouri.— Re  Heifron  (1914)  179 
Mo.  App.  639, 162  S.  W.  652. 

New  York. — Matthews  v.  Shankland 
(1898)  25  Misc.  604,  56  N.  Y.  5upp. 
123 ;  Butterick  Pub.  Co.  v.  Typograph- 
ical Union  (1906)  50  Misc.  1,  100  N. 
Y.  Supp.  292 ;  Schlang  v.  Ladies'  Waist 
Makers'  Union  (1910)  67  Misc.  221, 
124  N.  Y.  Supp.  289. 

Vermont — Boutwell  v.  Marr  (1899) 

71  Vt.  2,  43  L.R.A.  803,  76  Am.  St.  Rep. 
746,  42  Atl.  607. 

Subject  to  these  qualifications,  it  is 
lawful  to  request  the  public  to  divert 
its  patronage  from  the  person  sought 
to  be  boycotted. 

United  States. — Oxiey  Stave  Co.  v. 
Coopers'  International  Union    (1896) 

72  Fed.  695;  Montgomery  Ward  &  Co. 
v.  South  Dakota  Retail  Merchants'  ft 
Hardware  Dealers'  Asso.  (1907)  150 
Fed.  413. 

California.  —  Rosenberg  v.  Ret&il 
Clerks'  Asso.  (1918)  —  Cal.  App.  — , 
177  Pac.  864. 

District  of  Columbia.  —  American 
Federation  of  Labor  v.  Buck's  Stove  & 
Range  Co.  (1909)  33  App.  D.  C.  83, 
32  L.R.A.(N.S.)  748. 

Maryland. — My  Maryland  Lodge  v. 
Adt  (1905)  100  Md.  238,  68  L.R.A.  752, 
59  Atl.  721. 

Micliigan. — Beck  v.  Railway  Team- 
sters' Protective  Union  (1898)  118 
Mich.  497,  42  L.R.A.  407,  74  Am.  St. 
Rep.  421,  77  N.  W.  13. 

Missouri. — M&rx  &  H.  Jeans  Cloth- 
ing Co.  V.  Watson  (1902)  168  Mo.  133, 
56  L.R.A.  951,  90  Am.  St.  Rep.  440,  67 
S.  W.  391;  Root  v.  Anderson  (1918) 
—  Mo.  App.  — ,  207  S.  W.  255. 

New  York.  —  People  v.  Hughes 
(1893)  137  N.  Y.  29,  32  N.  E.  1105; 
People  V.  Wilzig  (1886)  4  N.  Y.  Crim. 
Rep.  403;  People  v.  Radt  (1900)  15 
N.  Y.  Crim.  Rep.  174.  71  N.  Y.  Supp. 
846;  Sinsheimer  v.  United  Garment 
Workers  (1894)  77  Hun,  215,  28  N.  Y. 
Supp.  321;  Cohen  v.  United  Garment 
Workers  (1901)  35  Misc.  748,  72  N. 
Y.  Supp.  841 ;  Foster  v.  Retail  Clerks' 
International  Protective  Asso.  (1902) 
39  Misc.  48,  78  N.  Y.  Supp.  880;  Peo- 
ple v.  McFarlin  (1904)  4S  Misc.  591, 


89  N.  Y.  Supp.  527 ;  Butterick  Pub.  Co. 
V.  Typographical  Union  (1906)  50 
Misc.  1,  100  N.  Y.  Supp.  292;  Heit- 
kamper  v.  Hoffhian  (1917)  99  Misc. 
643,  164  N.  Y.  Supp.  588. 

Ohio. — Richter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  11  Ohio  Dec. 
Reprint,  46 ;  Riggs  v.  Cincinnati  Wait- 
ers Alliance  (1898)  6  Ohio  N.  P.  386, 
8  Ohio  S.  &  C.  P.  Dec.  565;  McCormick 
V.  Local  Union  (1911)  32  Ohio  C.  C. 
165. 

The  circulation  of  such  a  request 
has  been  held  not  to  violate  a  statute 
providing  in  substance  that,  if  two  or 
more  persons  conspire  to  prevent  an- 
other from  exercising  a  lawful  calling 
by  force,  threats,  or  intimidation,  each 
is  guilty  of  a  misdemeanor.  People  v. 
Radt  (1900)  15  N.  Y.  Crim.  Rep.  174, 
71  N.  Y.  Supp.  846;  People  v.  McFarlin 
(1904)  43  Misc.  591,  89  N.  Y.  Supp. 
527. 

IV.  Legality  of  purpose  of  boycott. 

Acts  done  in  furtherance  of  a  boy- 
cott, although  legitimate  in  them- 
selves, are  unlawful  where  the  ulti- 
mate end  aimed  at  is  not  lawful,  as  in 
such  a  case  a  combination  to  do  the 
act  falls  within  that  branch  of  the 
definition  of  an  unlawful  conspiracy 
which  defines  such  a  conspiracy  as  a 
combination  to  accomplish  an  unlaw- 
ful purpose,  or,  if  the  element  of  the 
combination  be  disregarded,  there  is 
an  absence  of  justification  for  the  in- 
terference with  the  trade  relations  of 
the  person  boycotted.  The  first  ques- 
tion which  arises  in  determining  the 
legality  of  a  boycott  is,  therefore, 
whether  its  purpose  is  a  proper  one. 

A  boycott  to  compel  one  to  refrain 
from  working  as  an  operative  in  his 
own  business  is  unlawful.  Roraback 
V.  Motion  Picture  Mach.  Operators' 
Union  (1918)  140  Minn.  481,  8  A.L.R. 
1290, 168  N.  W.  766. 

A  boycott  by  members  of  a  labor 
union  of  a  retail  business,  in  order  to 
compel  its  owner  to  coerce  his  em- 
ployees to  pay  back  dues  to  the  union 
or  to  discharge  them,  is  unlawful. 
Harvey  v.  Chapman  (1917)  226  Mass. 
191,  L.R.A.1917E,  389,  115  N.  E.  804. 

A  boycott  is  illegal  where  its  im- 
mediate object  was  to  intimidate  and 
coerce  one  to  sign  a  contract  he  was 
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anwillins  to  sign  and  that  he  was  un- 
der no  legal  obligation  to  aigm,  not- 
withstanding the  ultimate  object  may 
have  been  to  increase  the  force  and 
power  of  the  union.  Webb  t.  Cooks,' 
Waiters'  &  Waitresses'  Union  (1918) 
—  Tex.  Civ.  App.  — ,  205  S.  W.  466. 

The  following  have  been  held  to  be 
legitimate  subjects  of  industrial  dis- 
putes: 

—the  advancement  or  ntaintenance 
of  wages.  Pierce  v.  Stablemen's  Union 

(1909)  156  CaL  70,  103  Pac.  324; 
Jetton-Dekle  Lumber  Co.  v.  Mather 
(1907)  53  Fla.  969,  43  Bo.  690;  Kemp 
▼.  Division  No.  241  (1912)  255  111.  218, 
«9  N.  E.  389,  Ann.  Cas.  1913D,  347 

(per  Cooke,  J.)  s.  c.  in  court  below 

(1910)  153  111.  App.  344;  L.  D.  Will- 
«utt  &  Sons  Co.  ▼.  DriscoU  (1908)  200 
Mass.  110,  23  L.R.A.(N.S.)  1236,  86 
N.  E.  897;  M.  Steinert  &  Sons  Co.  v. 
Tagen  (1907)  207  Mass.  394,  32  L.R.A. 
(N.S.)  1013,  93  N.  E.  584;  Carter  v. 
Oster  (1908)  134  Mo.  App.  146,  112 
S.  W.  995;  New  York  C.  Iron  Works  v. 
Brennan  (1907)  105  N.  Y.  Supp,  865; 
Albro    J.    Newton    Co.    v.    Erickson 

(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
•949;  Grassi  Contracting  Co.  v.  Ben- 
nett (1916)  174  App.  Div.  244,  160 
N.  Y.  Supp.  279;  Cook  v.  Dolan  (1897) 
19  Pa.  Co.  Ct.  401;  Hopkins  v.  Oxley 
Stave  Co.  (1897)  28  C.  C.  A.  99,  49 
U.  S.  App.  709,  83  Fed.  912; 

—  so  long  as  the  wage  sought  is  a 
reasonable  one,  see  Sayre  v.  Louisville 
Union  Benev.  Asso.  (1863)  1  Duv. 
(Ky.)  146,  85  Am.  Dec.  613; 

—  shorter  periods  of  labor.  Pierce  v. 
Stablemen's  Union  (1909)  156  Cal.  70, 
103  Pac.  324;  Kemp  v.  Division  No.  241 

(1912)  255  111,  213,  99  N.  E.  389,  Ann. 
•Cas.  1913D,  347  (per  Cooke,  J.);  M. 
Steinert  &  Sonp  Co.  v.  Tagen  (1911) 
207  Mass.  394,  32  L.ILA.(N.S.)  1013, 
93  N.  E.  584;  Carter  v.  Oster  (1908) 
134  Mo.  App.  146, 112  S.  W.  996;  Albro 
J.  Newton  Co.  v.  Erickson  (1911)  70 
Misc.  291, 126  N.  Y.  Supp.  949; 

—  the  betterment  of  working  condi- 
tions. Pierce  v.  Stablemen's  Union 
(1909)  156  Cal.  70,  103  Pac.  324;  Kemp 
V.  Division  No.  241  (1910)  153  lU. 
App.  344,  reversed  on  other  grounds  in 
(1912)  256  111.  213,  99  N.  E.  389,  Ann. 

•Cas.   1918D,   347;   Hopkins  v.   Oxley 


Stave  Co.  (1897)  28  C.  C.  A.  99,  49  U. 
S.  App.  709,  83  Fed.  912; 

—  the  payment  of  wages  during 
working  hours,  L.  D.  Willcutt  &  Sons 
Co.  V.  DriscoU  (1908)  200  Mass.  110, 
28  L,R.A.(N.S.)  1236,  85  N.  E.  897; 

—  an  increase  in  the  antount  of  work 
required,  Searle  Mfg.  Co.  v.  Terry 
(1906)  66  Misc.  266,  106  N.  Y.  Supp. 
488; 

— the  recognition  in  a  shop  of  a  sys- 
tem of  piecework  which  allows  work- 
ers to  employ  helpers,  the  effect  of 
which  is,  in  times  of  slack  work,  to 
deprive  those  not  employing  helpers 
of  continuous  work,  Minasian  v.  Os- 
borne (1911)  210  Mass.  260,  37  L.R.A. 
(N.S.)  179,  96  N.  E.  1036,  Ann.  Cas. 
1912C,  1299;  but  see  W.  P.  Davis 
Mach.  Co.  V.  Robinson  (1903)  41  Misc. 
829,  84  N.  Y.  Supp.  837,  infra; 

—  the  sriving  to,  or  obtaining  for, 
the  employees,  of  work  which  other- 
wise would  be  done  by  others.  Nation- 
al Fireproofing  Co.  v.  Mason  Builders' 
Asso.  (1909)  26  L.R.A.(N.S.)  148,  94 
C.  C.  A.  635,  169  Fed.  259 ;  Pickett  v. 
Walsh  (1906)  192  Mass.  688,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St.  Rep.  272,  78 
N.  E.  753,  7  Ann.  Cas.  638;  Bumham 
V.  Dowd  (1914)  217  Mass.  351,  61 
L.R.A.(N.S.)  778,  104  N.  E.  841;  New 
England  Cement  Gun  Co.  v.  McClivem 
(1914)  218  Mass.  198,  L.R.A.1916C, 
986,  105  N.  E.  886  (obiter)  ; 

— the  limitation  of  the  number  of 
apprentices,  Longshore  Printing  Co.  v. 
Howell  (1894)  26  Or.  527,  28  L.R.A. 
464,  46  Am.  St.  Rep.  640,  38  Pac.  647. 

The  members  of  a  labor  union  may, 
so  long  as  they  act  in  good  faith,  law- 
fully give  their  employer  the  alter- 
native of  dispensing  with  their  serv- 
ices or  with  the  services  of  others  (see 
Clemmitt  v.  Watson  (1895)  14  Ind. 
App.  38,  42  N.  E.  367;  Carter  v.  Oster 
(1908)  134  Mo.  App.  146,  112  S.  W. 
996;  Mayer  v.  Journejrmen  Stonecut- 
ters' Asso.  (1890)  47  N.  J.  Eq.  519,  20 
Atl.  492;  Reform  Club  v.  Laborers' 
Union  Protective  Soc.  (1899)  29  Misc. 
247,  50  N.  Y.  Supp.  388;  Walsby  v. 
Anley  (1861)  3  El.  &  El.  516,  121  Eng. 
Reprint,  536,  7  Jur.  N.  S.  466,  30  L.  J. 
Mag.  Cas.  N.  S.  121,  8  L.  T.  N.  S.  666, 
9  Week.  Rep.  271 ;  Giblan  v.  National 
Amalgamated  Laborers'  Union  [1908] 


Digitized  by 


Google 


918 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


2  K.  B.  (Bng.)  600,  1  B.  R.  C.  528,  72 
L.  J.  K.  B.  N.  S.  907,  89  L.  T.  N.  S.  886, 
19  Times  L,  R.  708),  provided  that 
such  others  are  persons  whom  the  em- 
ployer is  not  bound  to  retain  for  a 
definite  period  (see  Read  v.  Friendly 
Soc.  [1902]  2  K.  B.  (Eng.)  732,  1  B.  R. 
C.  503,  71  L.  J.  K.  B,  N.  S.  994,  51  Week. 
Rep.  115,  87  L.  T.  N.  S.  493,  19  Times 
L.  R.  20,  66  J.  P.  822)  ;  although,  where 
the  primary  purpose  is  to  injure  an 
obnoxious  coemployee,  it  does  not  con- 
stitute an  exercise  of  the  right  to 
choose  one's  associates,  and  so  is  not 
justifiable;  it  has  accordingly  been 
held  that  one's  habits,  or  conduct,  or 
character  may  constitute  a  justifica- 
tion for  a  combination  of  his  fellow 
workmen  to  refuse  to  work  with  him 
(see  Berry  t.  Donovan  (1905)  188 
Mass.  S53,  5  L.R.A.(N.S.)  899, 108  Am. 
St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Gas. 
788;  Heywood  v.  Tillson  (1883)  75  Me. 
225,  46  Am.  Rep.  373,  arguendo),  but 
that  mere  personal  dislike,  not  found- 
ed on  a  definite  cause,  is  not  (see  De 
Minico  v.  Craig  (1911)  207  Mass.  593, 
42  L.R.A.(N.S.)  1048,  94  N.  E,  817; 
People  ex  rel.  Gill  v.  Smith  (1887)  5 
N.  Y.  Crim.  Rep.  609,  10  N.  Y.  S.  R. 
730,  which  is  affirmed  in  (1888)  16 
N.  Y.  S.  R.  17,  which  is  aflSrmed  with- 
out opinion  in  (1888)  110  N.  Y.  683, 17 
N.  E.  871). 

The  great  weight  of  authority  is  to 
the  effect  that  a  strike  for  the  purpose 
of  coercing  the  employer  to  dispense 
with  the  services  of  coemployees,  for 
the  purpose  of  forcing  them  to  join 
the  union,  is  not  justifiable.  See  Plant 
V.  Woods  (1900)  176  Mass.  492,  51 
L.R.A.  339,  79  Am.  St.  Rep.  330,  57  N. 
E.  1011;  Hanson  v.  Innis  (1912)  211 
Mass.  301,  97  N.  E.  756;  Swaine  v. 
Blackmore  (1898)  75  Mo.  App.  74; 
Carter  v.  Oster  (1908)  134  Mo.  App. 
146,  112  S.  W.  995;  Ruddy  v.  United 
Asso.  (1910)  79  N.  J.  L,  467,  75  Atl. 
742;  Schwarcz  v.  International  Ladies' 
Garment  Workers'  Union  (1910)  68 
Misc.  628,  124  N.  Y.  Supp.  968;  Grassi 
Contracting  Co.  v.  Bennett  (1916)  174 
App.  Div.  244,  160  N.  Y.  Supp.  279; 
Erdman  v.  Mitchell  (1903)  207  Pa.  79, 
63  L.R.A.  534,  99  Am.  St.  Rep.  783,  66 
Atl.  327.  Contra:  Wunch  v.  Shank- 
land  (1901)  69  App,  Div.  482,  69  N.  Y. 


Supp.  349,  appeal  dismissed  for  want 
of  jurisdiction  in  (1902)  170  N.  Y.  678, 
62  N.  E.  1102;  and  see  also  Kemp  v. 
Division  No.  241  (1912)  255  IIL  218, 99 
N.  E.  389,  Ann.  Cas.  1918D,  347,  in 
which  the  division  of  opinion  is  such 
as  to  render  the  position  of  the  court 
on  the  question  doubtful. 

The  courts  have  differed  as  to 
whether  the  "closed  shop"  is  a  legit- 
imate, subject  of  industrial  dispute. 
That  it  is  not  is  held  in  State  v.  Glid- 
den  (1887)  55  Conn.  46,  S3  Am.  St 
Rep.  23,  8  Atl.  890;  O'Brien  v.  People 
(1905)  216  m.  354,  108  Am.  St.  Rep. 
219,  76  N.  E.  108,  S  Ann.  Cas.  966; 
Folsom  V.  Lewis  (1911)  208  Mass.  336, 
85  L.RJl.(N.S.)  787,  94  N.  E.  316;  W. 
A.  Snow  Iron  Works  v.  Chadwick 
(1917)  227  Mass.  882,  LJI.A.1917F, 
765,  116  N.  E.  801;  White  Mountain 
Preezer  Co.  v.  Murphy  (1917)  78  N.  H. 
398,  101  Atl.  367;  W.  P.  Davis  Mach. 
Co.  V.  Robinson  (1908)  41  Misc.  329.84 
N.  Y.  Supp.  837;  Schwarcz  v.  Interna- 
tional Ladies'  Garment  Workers'  Un- 
ion (1910)  68  Misc.  528,  124  N.  Y. 
Supp.  968;  Webb  v.  Cooks,'  Waiters'  & 
Waitresses'  Union  (1918)  —  Tex.  Civ. 
App.  — ,  206  S.  W.  466,— at  least, 
where  the  object  is  not  to  secure  a 
direct  benefit  for  the  employees,  but 
to  enable  the  union  to  obtain  a  monop- 
oly of  the  labor  market  Contra: 
State  V.  Stockford  (1904)  77  Conn. 
227,  107  Am.  St  Rep.  28,  58  Atl.  769; 
Mayer  v.  Journeymen  Stonecutters' 
Asso.  (1890)  47  N.  J.  Eq.  519,  20  Atl. 
492;  Jersey  City  Printing  Co.  v.  Cas- 
sidy  (1902)  63  N.  J.  Eq.  759,  53  Atl. 
230;  Albro  J.  Newton  Co.  v.  ISrickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  afllrmed  in  (1911)  144  App.  Div. 
939,  129  N.  Y.  Supp,  1111. 

And  the  following  have  been  held 
not  to  be  legitimate  subjects  of  indus- 
trial dispute: 

—  recognition  of  the  union,  see  Re 
Higgins  (1886)  27  Fed.  443;  Tunstall 
v.  Steams  Coal  Co.  (1911)  41  LJLA. 
(N.S.)  453,  113  C.  C.  A.  182,  192  Fed. 
808;  Wabash  R.  Co.  v.  Hannahan 
(1903)  121  Fed.  563;  Reynolds  v.  Dav- 
is (1908)  198  Mass.  294,  17  L.RA. 
(N.S.)  162,  84  N.  E.  467; 

—  the  use  of  machinery  which  will 
diminish  the  amount  of  hand  labor  re- 
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quired,  Hopkins  v.  Oxiey  Stave  Co. 
(1897)  28  C.  C.  A.  99,  49  U.  S.  App. 
709,  83  Fed.  912; 

—  the  refusal  of  the  employer  to 
become  a  member  of  an  employers'  as- 
sociation favored  by  the  union,  Cooni 
V.  Chiyatie  (1898)  24  Misc.  296,  68 
N.  Y.  Snpp.  668; 

—the  payment  by  the  employer  of 
a  fine  imposed  upon  him  by  the  union, 
Burke  v.  Fay  (1908)  128  Mo.  App.  690, 
107S.V/.408; 

—  the  refusal  of  the  employer  to 
comply  with  a  rule  of  the  union  as  to 
the  minimum  number  of  employees, 
Haverhill  Strand  Theater  v.  Gillen 
(1918)  229  Mass.  413.  L.R.A.1918C. 
813,  118  N.  E.  671,  Ann.  Cas.  1918D, 
650.  Centra:  Scott^tafford  Opera 
House  Co.  V.  Minneapolis  Musicians' 
Asso.  (1912)  118  Minn.  410, 136  N.  W. 
1092; 

—  the  refusal  of  the  employer  to 
employ  foremen  to  be  selected  by  the 
union,  Grassi  Contracting  Co,  v.  Ben- 
nett (1916)  174  App.  Div.  244,  160 
N.  Y.  Supp.  279. 

T.  Legality  of  meana  employed. 
a.  Threats  and  tntimidation,  in  general. 

As  above  stated,  in  subdivision  HI. 
supra,  a  request  to  the  public  not  to 
patronize  the  person  boycotted  must 
not  exceed  the  bounds  of  legitimate 
persuasion.  Whether  these  bounds 
have  been  exceeded  in  a  particular 
case  is  often  a  question  of  some  nice- 
ty. The  minatory  character  of  the 
various  devices  to  which  resort  is 
usually  had  to  divert  patronage  is  dis- 
cussed under  the  specific  heads  f  ollow- 

iniT' 

Although  the  term  "threat"  is  often 
applied  in  the  class  of  decisions  under 
consideration,  to  what  is  merely  the 
announcement  of  an  intention  to  do  a 
perfectly  lawful  act,  its  legal  signifi- 
cation does  not  extend  so  far. 

In  Payne  v.  Western  &  A.  R.  Co. 
(1884)  13  Lea  (Tenn.)  507,  49  Am. 
Rep.  666,  it  is  said:  "In  law,  a  threat 
is  a  declaration  of  an  intention  or  de- 
termination to  injure  another,  by  the 
commission  of  some  unlawful  act;  and 
an  intimidation  is  the  act  of  making 
one  timid  or  fearful  by  such  declara- 
tion.   If  the  act  intended  to  be  done 


is  not  unlawful,  then  the  declaration 
is  not  a  threat  in  law,  and  the  effect 
thereof  is  not  intimidation  in  a  legal 
sense." 

"Generally  speaking,  what  one  may 
do  in  a  certain  event,  one  may  give 
warning  of  an  intention  to  do  in  that 
event;  and  such  a  warning  is  not  a 
threat  in  the  legal  sense,  whatever  may 
be  implied  by  the  term  in  colloquial 
usage."  Empire  Theater  Co.  v.  Cloke 
(1917)  58  Mont  188,  L.RA.1917E,  383. 
163  Pac.  107. 

So  also  in  J.  F.  Parkinson  Co.  v. 
Building  Trades'  Council  (1908)  164 
Cal.  581,  21  L.R.A.(N.S.)  660.  98  Pac. 
1027,  16  Ann.  Cas.  1166,  it  was  said  by 
Sloss,  J.,  concurring:  "One  cannot  be 
said  to  be  'intimidated'  or  'coerced,'  in 
the  sense  of  unlawful  compulsion,  by 
being  induced  to  forego  business  rela- 
tions with  A.,  rather  than  lose  the 
benefit  ot  more  profitable  relations 
with  B.  It  is  equally  beside  the  ques- 
tion to  speak  of  'threats,'  where  that 
which  is  threatened  is  only  what  the 
party  has  a  legal  right  to  do." 

And  see,  to  like  purport.  National 
Protective  Asso.  v.  Gumming  (1902) 
170  N.  Y.  315,  58  L.R.A.  136,  88  Am. 
St.  Rep.  648,  63  N.  E.  369;  Albro  J. 
Newton  (3o.  v.  Erickson  (1911)  70 
Misc.  291, 126  N.  Y.  Supp.  949,  affirmed 
without  opinion  in  (1911)  144  App. 
Div.  989,  129  N.  Y.  Supp.  1111;  Cote 
V.  Murphy  (1894)  159  Pa.  420,  23 
LJI.A.  186,  39  Am.  St.  Rep.  686,  28  Atl. 
190;  Macauley  Bros.  t.  Tiemey  (1896) 
19  R.  L  266,  37  L.R.A.  466,  61  Am.  St. 
Rep.  770,  38  Atl.  1;  Cionway  v.  Wade 
[1909]  A.  C.  (Bng.)  606,  78  L.  J.  K.  B. 
N.  S.  1026, 101  L.  T.  N.  S.  248, 25  Times 
L.  R.  779,  53  Sol.  Jo.  754. 

Interference  with  one's  patronage 
by  persuading  his  patrons  against 
their  will,  or,  by  means  of  violence  or 
threats,  preventing  them  from  having 
beneficial  intercourse  with  him,  is  un- 
lawful. Re  Heffron  (1914)  179  Mo. 
App.  639,  162  S.  W.  652. 

What  will  constitute  actionable 
threats  or  intimidation  operating  to 
prevent  the  customers  of  a  party  from 
dealing  with  him  must  be  determined 
in  each  case  from  all  the  circum- 
stances attending  it.  Cksur  d'Alene 
Consol.    Min.    CJo.    v.    Miners*    Union 
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(1892)  19  L.R.A.  382,  51  Fed.  260; 
Seattle  Brewing  &  Malting  Go.  v. 
Hansen  (1905)  144  Fed.  1011;  Bald- 
win V.  Escanaba  Liquor  Dealers'  Asso. 
(1911)  166  Mich.  98,  ISO  N.  W.  214; 
Gray  v.  Building  Trades  Council 
(1903)  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172;  People  v.  Wilzig 
(1886)  4  N.  Y.  Crim.  Rep.  403;  State 
V.  Van  Pelt  (1904)  136  N.  C.  633,  68 
L.R.A.  760,  49  S.  E.  177,  1  Ann.  Cas. 
495. 

If  things  done  or  words  spoken  are 
such  that  they  will  excite  fear  or  a 
reasonable  apprehension  of  damage, 
and  so  influence  those  for  whom  de- 
signed as  to  prevent  them  from  freely 
doing  what  they  desire  and  the  law 
permits,  they  may  be  restrained,  and 
the  courts  will  look  beyond  the  mere 
letter  of  the  act  or  word  into  its  spirit 
and  intent.  Coeur  d'Alene  Consol. 
Min.  Co.  V.  Miners'  Union  (1892)  19 
L.R.A.  382,  51  Fed.  260. 

If  the  notices  given  or  things  done 
have  the  natural  effect  of  exciting  a 
reasonable  fear  or  apprehension  on 
the  part  of  third  persons  that  their 
business  will  be  injured  unless  they 
cease  patronizing  the  person  boycot- 
ted, it  is  immaterial  that  they  are  not 
accompanied  by  direct  threats.  Wil- 
son V.  Hey  (1908)  232  111.  389,  16 
L.R.A.(N.S.)  85,  122  Am.  St.  Rep.  119, 
83  N.  E.  928,  13  Ann.  Cas.  82. 

The  law  recognizes  and  gives  full 
force  to  threats  which  are  not  spoken 
as  well  as  those  which  are  spoken. 
Local  Union,  H.  R.  E.  I.  A.  v.  Stath- 
AKis  (reported  herewith)  ante,  894; 
Moore  v.  Cooks,'  Waiters'  &  Wait- 
resses' Union  (1919)  —  Cal.  App.  — , 
179  Pac.  417;  Wilson  v.  Hey  (111.) 
supra;  Baldwin  v.  Escanaba  Liquor 
Dealers'  Asso.  (1911)  165  Mich.  98, 
130  N.  W.  214;  Steffes  v.  Motion  Pic- 
ture Mach.  Operators'  Union  (1917) 
136  Minn.  200,  161  N.  W.  524;  Foster 
v.  Retail  Clerks'  International  Protec- 
tive Asso.  (1902)  39  Misc.  48,  78  N.  Y. 
Supp.  860;  Webb  v.  Cooks,'  Waiters'  & 
Waitresses'  Union  (1918)  —  Tex.  Civ. 
App.  — ,  205  S.  W.  465. 

Even  persuasion  and  entreaty  may 
be  used  in  such  manner  and  such 
environment  as  to  constitute  intim- 


idation. Schlang  v.  Ladies'  Waist 
Makers'  Union  (1910)  67  Misc.  221. 
124  N.  Y.  Supp.  289. 

Intimidation,  within  the  meaning  of 
the  law,  is  not  necessarily  limited  to 
threats  of  violence  to  person  or  prop- 
erty. Baldwin  v.  Escanaba  Liquor 
Dealers'  Asso.  (1911)  165  Mich.  98. 
130  N.  W.  214;  Gray  v.  Building 
Trades'  Council  (1903)  91  Minn.  171, 
68  L.R.A.  753,  103  Am.  St.  Rep.  477, 
97  N.  W.  663,  1118,  1  Ann.  Cas.  172; 
People  v.  Wilzig  (1886)  4  N.  Y.  Crim. 
Rep.  403;  Purvis  v.  Local  No.  500,  U. 
B.  C.  J.  (1906)  214  Pa.  348,  12  L.R.A. 
(N.S.)  642,  112  Am.  St.  Rep.  757,  63 
Atl.  5i85,  6  Ann.  Cas.  275.  A  man  may 
be  intimidated  into  doing  or  refrain- 
ing from  doing  by  fear  of  loss  of 
business,  property,  or  reputation,  as 
well  as  by  dread  of  loss  of  life,  or 
injury  to  health  or  limb;  and  the  ex- 
tent of  this  fear  need  not  be  abject, 
but  only  such  as  to  overcome  his  judg- 
ment, or  induce  him  not  to  do  or  to  do 
that  which  he  otherwise  would  have 
done  or  left  undone.  Barr  v.  Essex 
Trades  Council  (1894)  53  N.  J.  £q. 
101,  SO  Atl.  881. 

h,  Circulara,      cards,      and     newspaper 
articles. 

The  distribution  of  circulars  or  the 
publication  of  newspaper  articles  is 
not  unlawful,  where  they  are  put  forth 
in  pursuance  of  a  legitimate  object 
and  form  no  part  of  a  scheme  of  intim- 
idation. Truax  v.  Bisbee  Local,  C.  W. 
U.  (1918)  19  Ariz.  379,  171  Pac.  121; 
Watters  v.  Retail  Clerks  Union  (1904) 
120  Ga.  424,  47  S.  E.  911;  Philip  Hen- 
rici  Co.  V.  Alexander  (1916)  198  IIL 
App.  568;  Beck  v.  Railway  Teamsters* 
Protective  Union  (1898)  118  Mich. 
497,  42  L.R.A.  407,  74  Am.  St.  Rep.  421, 
77  N.  W.  18;  Ex  parte  Heffron  (1914) 
179  Mo.  App.  639,  162  S.  W.  652;  Root 
V.  Anderson  (1918)  —  Mo.  App.  — » 
207  S.  W.  256;  People  v.  Radt  (1900) 
15  N.  Y.  Crim.  Rep.  174,  71  N.  Y.  Supp. 
846;  Butterick  Pub.  Co.  v.  Typograph- 
ical Union  (1906)  50  Misc.  1, 100  N.  Y. 
Supp.  292;  Heitkamper  v.  Hoffmann 
(1917)  99  Misc.  543,  164  N.  Y.  Supp. 
583;  State  v.  Van  Pelt  (1904)  136  N.  C 
683,  68  L.R.A.  760,  49  S.  E.  177,  1  Ann. 
Cas.  495 ;  Richter  Bros.  v.  Journeymen 
Tailors'  Union    (1890)    11  Ohio  Dec. 
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Reprint,  45 ;  Riggs  v.  Cincinnati  Wait- 
ers Alliance  (1898)  5  Ohio  N.  P.  386, 
8  Ohio  S.  &  C.  P.  Dec.  565. 

Bat,  where  the  distribution  of  cards 
or  circulars  giving  notice  of  the  ex- 
istence of  a  boycott  and  asking  the 
public  to  withhold  their  patronage  is 
calculated  to  intimidate,  such  cards  or 
circulars  are  unlawful.  Old  Dominion 
S.  S.  Go.  V.  McKenna  (1887)  30  Fed. 
48;  Casey  v.  Cincinnati  Typographical 
Union  (1891)  12  L.R.A.  193,  46  Fed. 
145 ;  Seattle  Brewing  &  Malting  Ck>.  v. 
Hansen  (1905)  144  Fed.  1011;  Rocky 
Mountain  Bell  Teleph.  Co.  v.  Montana 
Federation  of  Labor  (1907)  156  Fed. 
809;  Beck  v.  Railway  Teamsters'  Pro- 
tective Union  (1898)  118  Mich.  497, 
42  L.R.A.  407,  77  Am.  St  Rep.  421,  77 
N.  W.  13;  Mulholland  v.  Waiters'  Lo- 
cal Union  (1902)  13  Ohio  S.  &  C.  P. 
Dec.  342;  McCk)rmick  v.  Local  Unions 
(1911)  32  Ohio  C.  C.  165;  Longshore 
Printing  Co.  v.  Howell  (1894)  26  Or. 
527,  28  L.R.A.  464,  46  Am.  St.  Rep.  640, 
38  Pac.  547;  Brace  Bros.  v.  Evans 
(1888)  5  Pa.  Co.  Ct.  163;  Webb  v. 
Cooks,'  Waiters'  &  Waitresses'  Union 
(1918)  —  Tex.  Civ.  App.  — ,  205  S.  W. 
465. 

And  where  the  object  sought  to  be 
attained  by  means  of  the  boycott  is 
regarded  as  unlawful,  a  distribution 
of  circulars  in  furtherance  thereof  is 
unlawful.  For  this  reason  it  was  held 
in  Barr  v.  Essex  Trades  Council 
(1894)  53  N.  J.  Eq.  101,  30  Atl.  881, 
that  an  injunction  might  issue  to  re- 
strain defendant  from  distributing  or 
circulating  any  circulars,  printed  res- 
olutions, bulletins,  or  other  publica- 
tions containing  appeals  or  threats 
against  a  certain  newspaper  or  its  ad- 
vertisers, with  the  design  and  inten- 
tion to  interfere  with  their  business  in 
publishing  said  paper,  and  from  mak- 
ing any  threats  or  using  any  intimida- 
tion to  the  dealers  or  advertisers  in 
such  newspaper,  tending  to  cause 
them  to  withdraw  their  business  there- 
from. 

The  publication  of  circulars  in  aid 
of  a  boycott  will  not  be  enjoined  be- 
cause they  may  have  been  of  a  li- 
belous character.  Richter  Bros.  v. 
Journeymen  Tailors'  Union  (1890)  7 
Ohio  Dec.  Reprint,  45;  Beck  v.  Rail- 


way Teamsters'  Protective  Union 
(1898)  118  Mich.  497,  42  L.R.A.  407, 
74  Am.  St.  Rep.  421,  77  N.  W.  13. 

And  it  has  been  held  that  the  dis- 
play of  placards  and  the  circulation  of 
handbills  will  not  be  enjoined  on  the 
ground  that  the  use  of  the  street  for 
such  a  purpose  is  a  nuisance,  where  it 
does  not  appear  that  it  results  in  an 
obstruction  of  the  street,  or  that  the 
injury  and  Inconvenience  complained 
of  result  from  such  use.  Riggs  v. 
Cincinnati  Waiters  Alliance  (1898)  6 
Ohio  N.  P.  386,  8  Ohio  S.  &  C.  P.  Dec. 
565. 

Imstaaoes  la  wUob  tbe  distribution  of 

cards  or  oironlars  kas  been  held  law- 

*nl. 

Members  of  a  labor  union  engaged 
in  a  controversy  with  a  restaurant 
keeper  over  wages  and  hours  of  labor 
may  lawfully  publish  and  distribute 
circulars  and  handbills  near  such  res- 
taurant keeper's  place  of  business, 
advertising  the  existence  of  the  strike 
and  appealing  to  the  public  in  gener- 
al, and  to  all  persons  allied  with  or 
friendly  to  organized  labor  in  partic- 
ular, not  to  patronize  such  restaurant, 
and  may  cause  banners  to  be  carried 
up  and  down  the  street,  bearing  the 
statement  that  such  restaurant  is  "un- 
fair." Truax  v.  Bisbee  Local,  C.  W. 
U.  (1918)  19  Ariz.  379,  171  Pac.  121. 

The  publication  of  a  newspaper  ar- 
ticle relating  to  the  action  of  a  certain 
firm  in  refusing  to  become  a  party  to 
an  agreement  among  the  merchants  of 
a  town  to  close  their  places  of  busi- 
ness early  during  the  summer  months, 
stating  that  in  consequence  thereof  it 
had  been  put  on  the  "unfair"  list, 
asking  the  support  of  the  public  in 
such  action  by  a  withholding  of  pat- 
ronage, and  urging  the  patronizing  of 
merchants  who  had  agreed  to  the 
proposition,  and  the  publication  of 
handbills  to  the  same  effect,  neither  of 
which  publications  cast  any  imputa- 
tion upon  the  honesty,  solvency,  or 
credit  of  the  firm,  will  not  support  an 
action  of  libel  in  the  absence  of  any 
allegation  of  special  damage.  Wat- 
ters  v.  Reteil  Clerks'  Union  (1904)  120 
Ga.  424,  47  S.  E.  911. 

A  labor  union  may  lawfully  distrib- 
ute to  the  public  printed  matter  stat- 
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injr  that  one  with  whom  it  is  in  con- 
troversy is  "unfair."  Philip  Henrici 
Co.  V.  Alexander  (1916)  198  III.  App. 
568. 

In  Marx  &  H.  Jeans  Clothing  Co.  v. 
Watson  (1902)  168  Mo.  133,  56  L.R.A. 
951,  90  Am.  St.  Rep.  440,  67  S.  W.  391, 
an  injunction  to  restrain  the  distribu- 
tion of  circulars  by  a  labor  union  in 
which  the  labor  union  asked  the  aid  of 
the  public  in  its  fight  by  refusing  to 
patronize  the  employer,  was  held  to 
have  been  properly  denied  on  the 
ground  that,  in  Missouri,  to  restrain 
the  issuance  and  distribution  of  this 
circular  would  be  a  violation  of  the 
state  constitutional  guaranty  of  free- 
dom of  speech: 

It  is  not  within  the  power  of  a  court 
of  equity  to  restrain  one  from  dis- 
tributing cards  or  circulars  concern- 
ing the  business  of  another,  or 
addressing  remarks  concerning  one's 
business  to  persons  passing  along  the 
sidewalk,  if  nothing  more  appears. 
Ex  parte  Heffron  (1914)  179  Mo.  App. 
639,  162  S.  W.  652. 

No  cause  of  action  is  stated  by  a 
petition  alleging  that  defendants,  act- 
ing in  concert,  have  wrongfully  and 
unlawfully  sought  to  injure  plaintiff 
in  his  business  by  distributing  cir- 
culars requesting  the  public  not  to 
patronize  his  theater,  and  by  standing 
near  the  entrance  and  urging  persons 
about  to  enter  to  refrain  from  so  do- 
ing, where  the  entire  tenor  of  the  peti- 
tion is  to  the  effect  that  the  acts 
complained  of  amounted  to  nothing 
more  than  mere  matter  of  argument 
and  persuasion,  whereby  it  was  sought 
to  convince  persons  in  the  vicinity  of 
plaintiff's  theater  that  they  ought  not, 
in  fairness,  to  patronize  him,  and  it  is 
not  charged  that  the  defendants  or 
any  of  them  resorted  in  any  way  to  vi- 
olence, threats,  or  intimidation  in 
order  to  compel  or  induce  persons  to 
refrain  from  dealing  with  the  plain- 
tiff as  customers.  Root  v.  Anderson 
(1918)  —  Mo.  App.  — ,  207  S.  W.  255. 

In  People  v.  Radt  (1900)  15  N.  Y. 
Crim.  Rep.  174,  71  N.  Y.  Supp,  846,  the 
distribution  of  circular  letters  among 
members  of  the  labor  union,  ending 
with  an  appeal  "to  every  member,  to 
every   religious   and   justly   thinking 


person,  to  only  buy  goods,"  etc.,  from 
others,  and  also  the  posting  up  of 
small  posters  having  on  them  the 
words,  "Scab  Labor!  Don't  patronize 
[the  complaining  witness] !  Scab  La- 
bor!" did  not  amount  to  a  conspiracy 
within  §  168  of  Penal  Code,  providing, 
in  substance,  that,  if  two  or  more  per- 
sons conspire  to  prevent  another  from 
exercising  a  lawful  calling  by  force, 
threats,  or  intimidation,  each  is  guilty 
of  a  misdemeanor^ 

Equity  will  not  enjoin  the  publica- 
tion of  circulars  setting  forth  the  cir- 
cumstances of  a  strike,  and  requesting 
the  friends  of  labor  to  withhold  their 
patronage  from  the  complainant.  But- 
terick  Pub.  Co.  v.  Typographical  Un- 
ion (1906)  50  Misc.  1,  100  N.  Y.  Supp. 
292. 

A  labor  union  is  within  its  legal 
rights  ini  publishing  and  distributing 
a  circular,  soliciting  its  sympathizers 
and  friends  to  withdraw  their  pat- 
ronage from,  or  to  refrain  from 
patronizing,  one  with  whom  it  is  in 
controversy.  Heitkamper  v.  Hoffmann 
(1917)  99  Misc.  548,  164  N.  Y.  Supp. 
633. 

It  is  not  criminal  to  publish  in  a 
newspaper  that  one  who  has  refused 
to  employ  only  union  men  is  "unfair," 
together  with  a  statement  that  union 
men  will  thereafter  refuse  to  work 
materials  from  his  shop.  State  v.  Van 
Pelt  (1904)  136  N.  C.  633,  68  L.R.A. 
760,  49  S.  E.  177,  1  Ann.  Gas.  495. 

In  Richter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  11  Ohio  Dec. 
Reprint,  46,  and  Riggs  v.  Cincinnati 
Waiters  Alliance  (1898)  6  Ohio  N.  P. 
386,  8  Ohio  S.  &  C.  P.  Dec.  565,  an 
injunction  to  restrain  the  printing  and 
distributing  of  circulars  asking  the 
public  to  refrain  from  patronizing 
persons  named  therein  was  denied  on 
the  ground  that  the  complaint  did  not 
show  that  any  injury  would  arise  from 
such  publication  and  distribution. 

Inataaoes  la  whlek  the  Olattilnitleit  •£ 
cards  or  drevlars  h»s  be«a  held  am* 
Uwfnl. 

Interference  with  one's  business  by 
sending  threatening  notices  or  mes- 
sages to  his  various  customers  and 
patrons  and  other  persons  usually 
dealing  with  him,  designed  to  intim- 
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idate  them  from  having  any  dealings 
with  him  through  threats  of  loss  and 
expense,  is  illegal,  rendering  the  per- 
-sons  responsible  therefor  liable  in 
damages.  Old  Dominion  S.  S.  Co.  v. 
IfcKenna  (1887)  30  Fed.  48. 

In  Casey  v.  Cincinnati  Tj^ograph- 
ieal  Union  (1891)  12  L.R.A.  193,  46 
Fed.  145,  the  plaintiff  was  held  en- 
titled to  an  injunction  against  the 
publication  and  distribution  of  cir- 
culars containing  statements  that  he 
was  employing  scab  or  inferior  labor, 
occasioning  the  loss  of  custom;  but 
the  case  itself  contains  some  facts 
tending  to  show  a  covert  threat  on 
the  part  of  the  labor  organizations  to 
withdraw  their  patronage  from  firms 
that  patronized  the  one  against  whom 
their  boycott  was  aimed. 

In  Seattle  Brewing  &  Malting  Go.  v. 
Hansen  (1906)  144  Fed.  1011,  the 
distribution  of  circulars  urging  or- 
ganized labor  and  its  friends  not  to 
drink  "scab  beer"  was  held  unlawful, 
although  the  language  used  was 
framed  in  the  way  of  an  appeal,  be- 
cause, even  though  there  was  no  in- 
timidation, there  were  timid  people  in 
the  world  who  would  be  much  influ- 
«nced  by  fear  of  loss  if  they  should 
refuse  to  follow  even  such  a  request. 

In  Rocky  Mountain  Bell  Teleph.  Co. 
▼.  Montana  Federation  of  Labor 
<1907)  156  Fed.  809,  an  injunction  re- 
straining striking  employees  from 
using  and  distributing  circulars  in 
which  the  public  and  all  friends  of 
labor  were  asked  not  to  patronize  the 
plaintiff  telephone  company,  which 
circulai^  characterized  the  complain- 
ant as  unfair  and  a  legalized  highway- 
man, and  its  employees  as  scabs,  and 
contained  a  threat  on  the  part  of  the 
labor  organizations  that  they  would 
withdraw  their  patronage  from  such 
persons  as  might  patronize  plaintiff, 
was  held  proper. 

In  Beck  v.  Railway  Teamsters'  Pro- 
tective Union  (1898)  118  Mich.  497, 
42  L.R.A.  407,  74  Am.  St.  Rep.  421,  77 
N.  W.  13,  interference  with  the  em- 
ployers' customers,  even  by  the  issu- 
ance and  distribution  of  circulars 
requesting  the  public  not  to  patronize 
the  employers,  was  restrained,  on  the 
ground,  however,  that  it  appeared  that 


the  circulars  contained  matters  that 
were  false  and  malicious,  and  that  the 
circulation  of  them  was  intended  as  a 
menace,  intimidation,  and  coercion. 
The  court,  however,  recognizes  the 
doctrine  that  a  labor  union  "may  pre- 
sent their  cause  to  the  public  in  news- 
papers or  circulars  in  a  peaceable 
way,  and  with  no  attempt  at  coercion. 
If  the  effect  in  such  case  is  ruin  to 
the  employer,  it  is  damnum  absque  in- 
juria, for  they  have  only  exercised 
their  legal  rights.  The  law  does  not 
permit  either  party  to  use  force,  vi- 
olence, threats  of  force  or  violence, 
intimidation,  or  coercion."  To  the 
same  effect  also  is  My  Maryland  Lodge 
V.  Adt  (1905)  100  Md.  238,  68  L.R.A. 
752,  59  Atl.  721. 

In  MulhoUand  v.  Waiters'  Local 
Union  (1902)  13  Ohio  S.  &  C.  P.  Dec. 
342,  it  was  held  that  an  injunction 
should  be  granted  against  the  acts  of 
strikers  in  distributing  in  the  vicinity 
of  plaintiff's  place  of  business,  cards 
reading :  "Stay  away  from  John  Mul- 
holland's  3-cent  restaurant,  439  Supe- 
rior street.  Unfair  to  organized  labor. 
Joint  Executive  Board  H.  &  R.  E.  I. 
A.  and  B.  I.  L.  of  A.  Locals  106,  107, 
108,  167,  290.  Indorsed  by  United 
Trades  &  Labor  Council.  .  .  .  You 
are  enjoined  by  organized  labor  to 
stop  eating  at  John  Mulholland's  3- 
cent  restaurant,  439  Superior  street. 
He  is  unfair.  Bridge  &  Structural 
Iron  Workers,  Local  17," — and  the 
display  on  the  street  and  sidewalk  of 
large  signs  of  like  purport  and  effect, 
and  the  congregation  about  the  en- 
trance of  plaintiff's  place  of  business 
in  large  numbers,  and  attempt  by  such 
show  of  force,  and  by  the  use  of  ar- 
gument and  force,  to  terrorize  intend- 
ing patrons,  where  the  evidence 
showed  that  the  defendants  conspired 
together  to  do  the  acts  complained  of, 
that  it  was  intended  to  injure  the 
plaintiff's  business,  and  that  the  plain- 
tiff's business  was  thereby  injured, 
and  that  altercations  frequently  arose 
between  card  passers  and  passers-by, 
which  attracted  crowds  of  people  and 
threatened  public  disturbance  and 
riot. 

In  Longshore  Printing  C!o.  v.  How- 
ell (1894)  26  Or.  527,  28  L.R.A.  464,  46 
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Am.  St.  Rep.  640,  38  Pac.  547,  although 
an  injunction  to  restrain  a  labor  un- 
ion from  distributing  circulars  and  ad- 
vertising' in  a  newspaper  a  statement 
of  their  grievance,  and  asking  the  aid 
of  the  public  by  refusing  to  trade  with 
the  employer,  was  denied  on  the 
ground  that  the  facts  alleged  were  in- 
sufficient to  show  'that  the  employer 
would  suffer  irreparable  injury,  it  was 
intimated  that  the  plaintiff  might 
have  a  remedy  by  a  civil  action  for 
damages. 

In  Brace  Bros.  v.  Evans  (1888)  6 
Pa.  Co.  Ct  163,  the  distribution  of 
circulars  giving  what  purported  to  be 
a  history  of  the  difficulty,  alleging 
abusive  treatment  of  their  employees 
by  complainants,  and  asking  all  per- 
sons to  cease  patronizing  them,  some 
of  which  had  printed  in  large  letters, 
"Boycott  Brace  Brothers,"  whereby 
large  and  noisy  crowds  were  collect- 
ed, and  the  display  of  banners  bear> 
ing  the  words,  "Boycott  Brace  Broth- 
ers," on  vehicles  which  followed  the 
complainant's  laundry  wagons  about, 
which  were  often  followed  by  crowds 
of  men  and  boys,  shouting  and  in  some 
instances  throwing  mud  and  stones  at 
the  wagons,  in  consequence  of  which 
acts  many  of  complainant's  customers 
withdrew  their  patronage,  was  en- 
joined, apparently  on  the  theory  that 
such  acts  "were  in  their  nature 
threatening,  and  calculated  to  intim- 
idate." 

In  Collard  v.  Marshall  [1892]  I  Ch. 
(Eng.)  571,  61  L.  J.  Ch.  N.  S.  268,  66 
L.  T.  N.  S.  248,  40  Week.  Rep.  473,  it 
was  held  that  equity  had  power  to 
enjoin  the  publication  of  placards  and 
circulars  containing  statements  that 
a  strike  was  on  at  the  plaintiff's 
works,  or  that  the  sweating  system 
was  there  practised,  where  it  appeared 
that  such  allegations  were  calculated 
to  injure  complainant's  business  and 
were  all  untrue  in  substance  and  in 
fact.  But  it  was  pointed  out  that  the 
injunction  granted  would  not  prevent 
publication  of  the  real  facts,  which 
were  that  there  had  been  a  strike 
against  the  system  of  contract  labor 
and  the  employment  of  an  undue  pro- 
portion of  boys  at  the  plaintiffs  works. 


o.  Bannera  and  pUuiarda. 

The  display  in  the  street  of  banners 
and  placards  advising  the  public  of 
the  existence  of  an  industrial  dispute, 
or  that  the  employer  is  "unfair,"  is 
not  unlawful  if  the  statements  made 
are  true  in  fact,  and  if  there  is  no 
obstruction  to  traffic  or  of  access  to 
plaintiff's  place  of  business,  and  no 
threat,  intimidation,  or  other  unlawful 
interference,  and  if  the  object  sought 
to  be  attained  by  the  boycott  is  not  an 
unlawful  one. 

Arizona. — ^Tniax  v.  Bisbee  Local,  C. 
W.  U.  (1908)  19  Ariz.  879,  171  Pac. 
121. 

Aricansas. — Local  Union,  H.  R.  E. 
I.  A.  V.  Stathakis  (reported  here- 
with) ante,  894. 

California. — Goldberg,  B.  &  Co.  v. 
Stablemen's  Union  (1906)  149  Cal. 
429,  8  L.R.A.(N.S.)  460,  117  Am.  St, 
Rep.  145,  86  Pac.  806,  9  Ann.  Cas.  1219. 

Massachusetts. — Sherry  v.  Perkins 
(1888)  147  Mass.  212,  9  Am.  St.  Rep. 
689,  17  N.  E.  307. 

Minnesota^ — Steffes  v.  Motion  Pic- 
ture Mach.  Operators  Union  (1917) 
136  Minn.  200,  161  N.  W.  624;  Rora- 
back  V.  Motion  Picture  Machine  Opera- 
tors' Union  (1918)  —  Minn.  — ,  S 
A.L.R.  1290,  168  N.  W.  766. 

Montana. — ^Iverson  v.  Dilno  (1911) 
44  Mont.  270,  119  Pac.  719;  Empire 
Theatre  Co.  v.  Cloke  (1917)  58  Mont. 
183,  L.R.A.1917E,  383,  163  Pac.  107. 

New  York. — People  v.  Radt  (1900) 
53  N.  Y.  Crim.  Rep.  174,  71  N.  y.  Supp. 
846. 

Ohio. — ^Richter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  11  Ohio  Dec. 
Reprint,  45;  Riggs  v.  Cincinnati  Wait- 
era  Alliance  (1898)  5  Ohio  N.  P.  386, 
8  Ohio  S.  &  C.  P.  Dec.  565;  Mulhol- 
land  V.  Waiters'  Local  Union  (1902) 
13  Ohio  S.  &  C.  P.  Dec.  352. 

Pennsylvania. — Brace  Bros.  v.  Evans 
(1888)  5  Pa.  Co.  Ct.  163. 

England. — Springhead  Spinning  Go. 
V.  Riley  (1868)  L.  R.  6  Eq.  551,  87  L. 
J.  Ch.  N.  S.  889,  19  L.  T.  N.  S.  64.  le 
Week.  Rep.  1138;  C^Uard  v.  Marshall 
[1892]  1  Ch.  671,  61  L.  J.  Ch.  N.  S.  268» 
66  L.  T.  N.  S.  248,  40  Week.  Rep.  473. 
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laitanoe*  in  vrliioli  the  display  of  ban- 
ners or  placards  has  been  held  lawful. 

In  Richter  Bros.  v.  Journeymen 
Tailors'  Union  (Ohio)  supra,  it  was 
held  that  a  display  of  posters  charac- 
terizing the  plaintiff  as  "unfair" 
would  not  be  enjoined  in  the  absence 
of  an  allegration  in  the  petition  that 
the  plaintiff's  employees  had  been  in- 
timidated or  threatened  with  violence 
in  consequence  thereof,  the  court  dis- 
tinguishing the  case  on  this  ground 
from  that  of  Sherry  v.  Perkins  (Mass.) 
supra,  in  which  it  appeared  that  the 
display  and  carrying  of  the  banner 
caused  a  large  crowd  of  people  to  as- 
semble in  front  of  the  plaintiff's  place 
of  business  when  the  workmen  were 
leaving  their  work,  and  that  some  of 
them  were  injured  and  threatened 
with  bodily  harm  if  they  continued  to 
work  for  plaintiff. 

The  display  of  placards  stating  that 
a  place  of  business  is  "unfair  to  union 
labor"  is  lawful.  Local  Union,  H.  R. 
E.  I.  A.  V.  Stathakis  (reported  here- 
with) ante,  894. 

In  Steffes  v.  Motion  Picture  Mach. 
Operators  Union  (Blinn.)  supra,  it 
was  held  that  the  display  of  a  sign 
reading:  "Unfair  to  organized  labor," 
on  the  public  street  near  plaintiff's 
place  of  business,  was  not  unlawful 
where  there  was  no  obstruction  to 
traffic  or  of  access  to  plaintiff's  place 
of  bosiness,  and  no  threat,  intimida- 
tion, or  other  unlawful  interference, 
the  court  saying,  however,  that  if  the 
display  of  such  a  banner  be  accom- 
panied by  acts  that  constitute  obstruc- 
tion of  the  street  or  of  access  to  plain- 
tiffs place  of  business,  or  if  accom- 
panied by  any  words  or  acts  which 
constitute  intimidation  or  threat,  the 
whole  transaction  is  unlawful  and 
should  be  enjoined. 

No  right  of  a  keeper  of  a  boarding 
liouse  is  violated  by  the  carrjrlng  up 
and  down  the  street  in  front  of  such 
boarding  house  of  a  banner  bearing 
^n  inscription  stating  that  such  board- 
ing house  is  unfair  to  organized  labor, 
whore  there  is  no  allegation  that  the 
words  inscribed  on  the  banner  veiled 
a  threat  to  plaintiff,  her  business,  or 
lier  patrons.  Iverson  v.  Dilno  (Mont.) 
«upra. 


Instaaees  In  which  the  display  of  ban- 
ners or  placards  has  be«n  held  na- 
lavrfnl. 

Bannering  plaintiff's  place  of  busi- 
ness as  unfair  to  organized  labor,  and 
thereby  deterring  the  public  from  pat- 
ronizing him,  if  doAe  for  the  purpose 
of  compelling  him  not  to  work  as  an 
operative  himself  in  his  own  busi^ness, 
is  unlawful  and  may  be  enjoined. 
Roraback  v.  Motion  Picture  Machine 
Operators'  Union  (Minn.)  supra. 

In  Springhead  Spinning  Co.  v.  Riley 
(Eng.)  supra,  it  was  held,  upon  de- 
murrer, that  the  issuance  of  placards 
and  advertisements  might  be  enjoined, 
where  it  was  alleged  in  the  bill  and 
consequently  admitted  by  the  de- 
murrer that  they  were  part  of  a  scheme 
of  defendants,  whereby  they,  by 
threats  and  intimidation,  prevented 
persons  from  hiring  themselves  to  or 
accepting  work  from  plaintiff,  and 
that  the  acts  of  the  defendants  tended 
to  the  immediate  destruction  of  the 
value  of  plaintiff's  property. 

a.  "Unfair"  lUU, 

Since  members  of  a  combination 
having  a  common  interest  to  subserve 
may  lawfully  inform  one  another,  and 
the  public  generally,  of  the  names  of 
those  whom  they  deem  inimical,  they 
may  keep  a  list  of  such  names,  and 
may  publish  it  as  notice  to  their 
friends,  unless  the  reason  for  listing 
a  person  as  unfair  is  a  false  one  (Mar- 
tineau  v.  Foley  (1918)  231  Masa.  220, 
1  A.L.R.  1145,  120  N.  E.  445),  or  un- 
less a  notification  to  one's  custom- 
ers or  prospective  customers  that 
he  is  "unfaii^'  may  portend  a  threat 
or  intimidation  (Seattle  Brewing  & 
Malting  Co.  v.  Hansen  (1905)  144 
Fed.  1011;  American  Federation  of 
Labor  v.  Buck's  Stove  &  Range  Co. 
(1909)  33  App.  D.  C.  88,  82  L.R.A. 
(N.S.)  '748  (appeal  to  United  States 
Supreme  Court  dismissed  in  (1910) 
219  U.  &  581,  65  L.  ed.  845,  81  Sup. 
Ct.  Rep.  472,  on  the  ground  that  the 
settlement  of  the  parties  in  matters  of 
controversy  between  them  rendered 
the  case  a  moot  one) ;  Wilson  v.  Hey 
(1908)  232  Ul.  889,  16  L.R.A.(N.S.) 
85,  122  Am.  St  Rep.  119,  88  N.  E.  928, 
l6  Ann.  Cas.  82;  Gray  v.  Building 
Trades  Council  (1908)  91  Minn.  171, 
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63  L.R.A.  758,  103  Am.  St.  Rep.  477, 
97  N.  W.  663,  1118,  1  Ann.  Cas.  172; 
Steff  es  V.  Motion  Picture  Mach.  Opera- 
tors Union  (1917)  186  Minn.  200,  161 
N.  W.  524;  Mulholland  v.  Waiters' 
Local  Union  (1902)  13  Ohio  S.  &  C.  P. 
Dec.  352;  Patterson  v.  Building  Trades 
Council  (1902)   11  Pa.  Dist.  R.  500). 

But  whether  such  a  notification  is 
to  be  regarded  as  carrying  with  it  a 
"threat"  will  usually  depend  on  the 
view  taken  by  the  court  of  the  legal- 
ity of  the  secondary  boycott,  discussed 
in  subdivision  V.  g,  infra.  In  the  in- 
stances hereinafter  set  forth  in  which 
the  "unfair  list"  has  been  condemned, 
it  seems  to  have  been  because  of  the 
implication  that  persons  continuing  to 
deal  with  the  persons  listed  would 
themselves  be  treated  as  "unfair." 
Where  the  secondary  boycott  is  held 
to  be  a  legitimate  weapon,  it  will  fol- 
low that  the  placing  of  one's  name  on 
an  unfair  list  is  not  an  invasion  of 
his  legal  rights,  although  it  may  deter 
a  third  person  from  dealing  with  him. 
See  J.  F.  Parkinson  Co.  v.  Building 
Trades  Council  (1908)  154  Cal.  581,  21 
L.R.A.(N.S.)  550,  98  Pac.  1027, 16  Ann. 
Cas.  1165. 

It  has  been  held  that  the  action  of 
a  labor  union  engaged  in  a  strike  for 
higher  wages,  in  placing  the  name  of 
an  employer  on  its  unfair  list,  cannot 
be  justified  as  an  act  of  legitimate 
competition.  My  Maryland  Lodge  v. 
Adt  (1906)  100  Md.  238,  62  L.R.A. 
752,  59  Atl.  721. 

Whether  a  notification  that  a  person 
is  unfair  may  operate  to  coerce  the 
customers  to  refrain  from  dealing 
with  him  is  a  question  to  be  deter- 
mined from  all  the  facts  and  circum- 
stances of  the  case.  Gray  v.  Building 
Trades  Council  (1903)  91  Minn.  171, 
63  L.R.A.  758,  103  Am.  St.  Rep.  477, 
97  N.  W.  668,  1118, 1  Ann.  Casr  172. 

In  Seattle  Brewing  &  Malting  Co. 
V.  Hansen  (Fed.)  supra,  the  circula- 
tion of  an  "unfair^'  list  was  re- 
strained, and  the  violation  of  the 
restraining  order  punished  as  a  con- 
tempt, on  the  ground  that  the  circu- 
lation of  such  list  operated  per  se  to 
influence  timid  people,  by  fear  of 
loss,  to  refrain  from  dealing  with  the 
plaintiff. 


A  labor  union  and  its  members  may 
be  enjoined  from  placing  the  name  of 
a  concern  on  their  "unfair"  or  "We 
don't  patronize"  list,  if  their  sole  in- 
tention in  doing  so  is,  and  the  result 
will  be,  to  coerce  its  customers  to  re- 
frain from  dealing  with  it,  although 
the  remote  object  sought  is  a  benefit 
to  their  own  members,  and  no  physical 
coercion  is  practised.  American  Fed- 
eration of  Labor  v.  Buck's  Stove  & 
Range  Co.  (1909)  33  App.  D.  C.  83, 
32  L.R.A.(N.S.)  748  (appeal  to  Unit- 
ed States  Supreme  Court  dismissed  in 
(1910)  219  U.  S.  581,  55  L.  ed.  345,  31 
Sup.  Ct.  Rep.  472,  on  the  ground  that 
the  settlement  by  the  parties  of  mat- 
ters in  controversy  between  them  ren- 
dered the  case  a  moot  one).  Van 
Orsdel,  J.,  in  his  concurring  opinion, 
said:  "No  one  doubts,  I  think,  the 
right  of  the  members  of  the  American 
Federation  of  Labor  to  refuse  to  pat- 
ronize employers  whom  it  regards  as 
unfair  to  labor.  It  may  procure  and 
keep  a  list  of  such  employers,  not  only 
for  the  use  of  its  members,  but  as  no- 
tice to  their  friends  that  the  employ- 
ers whose  names  appear  therein  are 
regarded  as  unfair  to  labor.  This  list 
may  not  only  be  procured  and  kept 
available  for  the  members  of  the  as- 
sociation and  its  friends,  but  it  may 
be  published  in  a  newspaper  or  series 
of  papers.  To  this  extent  they  are 
within  their  constitutional  rights;  at 
least,  where  a  court  of  equity  cannot 
intervene.  But  as  soon  as,  by  threats 
or  coercion,  they  attempt  to  prevent 
others  from  patronizing  a  person 
whose  name  appears  on  the  list,  it  then 
becomes  an  unlawful  conspiracy, — a 
boycott." 

A  labor  union  may  be  enjoined  from 
putting  persons  on  the  "unfair"  list 
if  its  purpose  and  effect  are  not  mere- 
ly to  notify  the  members  of  the  anion 
80  that  they  may  withdraw  their  pat- 
ronage, but  to  compel  others  to  break 
off  business  relations  with  such  per- 
sons. Wilson  V.  Hey  (1908)  282  IlL 
389,  16  L.R.A.(N.S.)  85,  122  Am.  St 
Rep.  119,  88  N.  E.  928,  13  Ann.  Cas.  82. 

A  building  trades  council  has  no 
right  to  notify  builders  and  contract- 
ors that  a  certain  contractor  has  been 
declared  unfair,  and  that  no   onion 
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man  will  b«  allowed,  either  directly 
or  indirectly,  to  work  on  any  building 
on  which  such  contractor  has  per- 
formed any  work  whatever,  or  fur- 
nished material,  where  the  natural 
tendency  and  effect  of  such  notifica- 
tion are  to  destroy  the  freedom  of  ac- 
tion of  such  builders  and  contractors, 
and  force  them,  through  fear  of  loss 
or  injury  to  themselves  or  their  busi- 
ness, to  withdraw  or  withhold  their 
patronage  from  such  contractor.  Pat- 
terson V.  Building  Trades  Council 
(1902)  11  Pa.  Dist.  R.  500. 

It  has  been  held  that  the  publica- 
tion of  a  person's  name  as  being  un- 
fair to  organized  labor,  occasioned  by 
his  refusal  to  employ  only  union  labor, 
and  that  the  members  of  the  union 
will  not  work  materials  sold  by  him, 
for  the  purpose  of  inducing  the  public 
to  refrain  from  purchasing  materials 
from  him  for  fear  of  incurring  the  ill 
will  of  the  union,  is  not  of  itself  such 
an  unlawful  means  as  to  render  the 
parties  subject  to  indictment  and  pun- 
ishment for  criminal  conspiracy.  State 
V.  Van  Pelt  (1904)  136  N,  C.  633,  68 
L.R.A.  760,  49  S.  E.  177,  1  Ann.  Cas. 
495. 

It  may  also  be  noted  in  this  connec- 
tion that  the  placing  of  one's  name 
upon  an  "unfair"  list  will  not,  of  it- 
self, support  an  action  for  libel. 

Thus  in  Watters  v.  Retail  Clerks' 
Union  (1904)  120  Ga.  424,  47  S.  E. 
911,  it  is  held  that  the  publication  of 
a  newspaper  article  relating  to  the 
action  of  a  certain  firm  in  refusing  to 
become  a  party  to  an  agreement  among 
the  merchants  of  a  town  to  close  their 
places  of  business  early  during  the 
summer  months,  stating  that  in  con- 
sequence thereof  they  had  been  put 
on  the  "unfair"  list,  and  asking  the 
support  of  the  public  in  such  action 
by  a  withholding  of  patronage,  and 
urging  the  patronizing  of  merchants 
who  had  agreed  to  the  proposition,  and 
the  publication  of  handbills  to  the 
same  effect,  neither  of  which  publica- 
tions cast  any  imputation  upon  the 
honesty,  solvency,  or  credit  of  the  firm, 
will  not  support  an  action  for  libel,  in 
the  absence  of  any  allegation  of  spe- 
cial damage. 

In  Labor  Review  Pub.  Co.  v.  Galliher 


(1907)  153  Ala.  864,  45  So.  188,  15 
Ann.  Cas.  674,  it  was  held  that  the 
publication  in  a  labor  journal  of  a 
notice  that  a  certain  contractor  had 
been  placed  on  the  "unfair"  list  of  a 
carpenters'  union,  together  with  the 
statement  that  the  publication  of  such 
notice  would  be  continued  until  he 
should  decide  to  set  himself  square 
with  organized  labor,  is  not  suscepti- 
ble of  the  meaning  ascribed  to  it  by 
innuendo  that  such  contractor  is  dis- 
honest, unreliable,  and  undeserving  of 
the  confidence  of  the  public  in  his 
vocation,  the  court  saying:  "Under 
the  circumstances  attending  its  utter- 
ance, primarily  its  source  and  the  sub- 
ject-matter to  which  applied,  is  the 
term  susceptible  of  the  meaning  as- 
cribed by  the  innuendo?  We  think 
not.  The  term  manifestly  does  not  im- 
pute a  want  of  personal  integrity.  To 
give  it  such  a  meaning  would  be  to 
render  wholly  meaningless  the  phrase 
stating  that  the  matter  would  be  kept 
'standing  until  the  parties  named  have 
decided  to  set  themselves  square  with 
organized  labor.'  The  only  possible 
inference,  in  the  light  of  the  quoted 
limitations,  to  be  drawn,  is  that  the 
announcement  of  the  action  of  the 
union  in  placing  the  contractors  on 
the  unfair  list  will  be  continued  until 
they  have  squared  themselves  with 
organized  labor.  It  is  inconceivable 
that  a  want  of  professional  or  busi- 
ness integrity — moral  decrepitude  as 
contractors — would  be  thus  described, 
and,  if  so,  that  the  fault  could  be  cured 
by  a  decision  to  square  themselves  with 
organized  labor.  But,  beyond  this, 
the  common  knowledge  which  we  have 
already  applied,  and  which  current 
events  and  history  compel  us  to  apply, 
the  placing  of  parties  on  an  unfair 
list  by  organized  labor  is  nothing  more 
or  less  than  a  declaration  of  the  un- 
friendliness of  the  named  parties  to 
the  organization  which  originated  the 
means  and  term.  It  has  become  a 
familiar  weapon,  as  it  were,  of  the 
institution  to  enforce  its  mleti  and 
regulations,  and  to,  from  its  view- 
point, compel  a  recognition  of  its  con- 
ceived rights.  The  means  and  terms 
and  purpose  present  in  the  unfair  list 
rob  it  of  any  semblance  of  an  effort 
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to  impute  moral  turpitude  to  the  list- 
ed persons.  The  public  have  never  so 
understood  it.  It  has  been  universally 
taken  to  mean,  and  mean  only,  that 
the  listed  persons  were  rebellious 
against  the  rules,  regulations,  and  au- 
thority of  organized  labor,  and  that 
that  organization  pronounced  the  fact 
that  unfortunate  results  have  and  may 
attend  one  so  listed  is  true;  but,  as 
we  have  said,  the  counts  here  ascribe 
meanings  to  the  publication,  and  to 
these  meanings  the  plaintiff  commits 
the  survival  of  his  action.  However 
reprehensible  may  be  the  practice  of 
listing  as  unfair  persons  violating  the 
rules,  etc.,  of  organized  labor,  and 
however  damnifying  to  private  inter- 
ests that  practice  may  be,  such  can- 
not serve  to  render  libelous  that 
which,  as  here  pleaded,  is  not  so. 
What,  if  the  matter  were  pleaded  with 
only  the  averment  of  special  damage 
directly  and  naturally  attending  the 
publication,  if  false,  would  be  our 
opinion,  we  are  not  called  upon  to 
say." 

In  Smid  v.  Bernard  (1900)  31  Misc. 
85,  63  N.  Y.  Supp.  278,  it  was  held 
that  a  publication  purporting  to  be  a 
communication  on  behalf  of  a  bakers' 
union,  consisting  only  of  statements 
that  the  plaintiff  had  "declared  a 
fight"  against  said  bakers'  union  and 
refused  to  employ  its  members  be- 
cause they  would  not  work  for  50 
cents  a  day,  which  the  defendant  of- 
fered, and  would  wait  until  workmen 
got  cheaper,  and  also  that  the  plain- 
tiff once  worked  for  less  than  union 
wages,  and  concluding  with  a  request 
to  the  public  in  the  Bohemian  quarter 
to  pass  by  the  plaintiff's  bakery  until 
he  should  make  up  with  the  union, — 
is  not  libelous  per  se,  as  he  had  a 
legal  and  moral  right  to  do  what  the 
publication  said  he  did,  and,  further, 
that  the  statement  that  he  wanted  men 
to  work  for  60  cents  a  day  cannot  be 
deemed  a  libel  per  se,  as  holding  him 
up  to  contempt  for  offering  starvation 
wages,  where  there  is  no  allegation 
in  the  complaint  as  to  the  local  rate 
of  wages. 

But  to  publish  of  a  corporation 
maintaining  a  union  shop  that  it  is 
on  the  unfair  list,  and  has  its  adver- 


tising printed  in  scab  shops,  is  libel- 
ous per  se,  if  it  is  shown  that  it  had 
the  patronage  of  union  labor,  which 
was  lost  because  of  the  publication. 
Axton  Fisher  Tobacco  C!o.  v.  Evening 
Post  Co.  (1916)  169  Ky.  64,  L.R.A. 
1916E,  667,  183  S.  W.  269,  Ann.  Cas. 
1918D,  550. 

e.  Vntrue  statementa. 

It  is  unlawful  publicly  to  state  that 
a  strike  exists  where  such  is  not  the 
fact  (Philip-Henrici  Co.  v.  Alexander 
(1916)  198  IlL  App.  568;  Harvey  v. 
Chapman  (1917)  226  Mass.  191,  L.R.A. 
1917E,  389.  115  N.  E.  304;  Collard  v. 
Marshall  [1892]  1  Ch.  (Eng.)  571,  61 
L.  J.  Ch.  N.  S.  268,  66  L.  T.  N.  S.  248, . 
40  Week.  Rep.  473) ;  or  that  the  com- 
plainant has  reduced  his  employees' 
wages  (Goldberg,  B.  &  Co.  v.  Stable- 
men's Union  (1906)  149  CaL  429,  8 
L.R.A.(N.S.)  460,  117  Am.  St.  Rep. 
145,  86  Pac.  806,  9  Ann.  Cas.  1219) ; 
or  to  publish  a  circular  stating  that 
complainant  has  violated  his  agree- 
ment with  the  union,  and  has  dis- 
charged his  union  men.  and  also  con- 
veying the  false  impression  that  the 
complainants  do  not  pay  living  wages 
or  give  their  employees  fair  treatment 
(Beck  V.  Railway  Teamsters'  Protec- 
tive Union  (1898)  118  Mich.  497,  42 
L.R.A.  407,  74  Am.  St.  Rep.  421,  77 
N.  W.  13) ;  or  that  plaintiff's  em- 
ployees are  incompetent  botches,  and 
professional  tramps,  and  ex-convicts 
(Richter  Bros.  v.  Journeymen  Tailor's 
Union  (1890)  11  Ohio  Dec.  Reprint, 
45). 

The  circulation  by  a  labor  union 
among  master  masons  of  a  statement 
that  members  of  the  union  would  re- 
fuse to  work  for  certain  contractors, 
for  the  false  reason  that  they  had 
been  working  nonunion  masons,  for 
the  purpose  of  preventing  such  con- 
tractors from  securing  mason  work, 
which  results  in  putting  the  contract- 
ors out  of  business,  is  unlawful,  even 
though  the  purpose  of  the  anion  may 
have  been  the  lawful  one  of  further- 
ing the  interests  of  its  members.  Mar- 
tineau  v.  Foley  (1918)  231  Mass.  220, 
1  A.L.R.  1145,  120  N.  E.  446. 

f.  Picketing  and  physical  tntitiUauUvn. 
Picketing  is,  of  course,  an  infringe- 
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Hwnt  upon  fh«  risfats  of  th«  person 
picketed,  where  it  is  in  furtherance  of 
an  unlawful  purpose.  Harvey  t.  Chap- 
man (1917)  226  Masa.  191.  L.R.A. 
1917E,  889,  lie  N.  £.  804. 

And  since  interference  with  anoth- 
er's customers  by  acts  of  violence  and 
physical  intimidation  is  actionable, 
erven  thouirh  its  purpose  is  not  pri- 
marily to  cause  loss  to  such  other,  but 
to  obtain  some  benefit  for  the  author 
of  the  interference,  the  picketinflr  of 
one's  premises  as  a  means  of  promot* 
iag  a  boycott  against  him  is  unlawful, 
where  it  induces  an  apprehension  of 
personal  injury  on  the  part  of  intend- 
ing patrons  (Pierce  v.  Stablemen's 
Union  (1909)  166  CaL  70,  108  Pae. 
824;  Goldberg,  B.  ft  Co.  v.  Stablemen's 
Union  (1906)  149  CaL  429.  8  L.R.A. 
(N.S.)  460,  117  Am.  St  Rep.  146.  86 
Pac.  806,  9  Ann.  C&a.  1219;  Jordahl 
v.  Hayda  (1906)  1  CaL  App.  696,  82 
Pac.  1079;  Beck  v.  Railway  Teamsters' 
Protective  Union  (1898)  118  Mich. 
497,  42  L.RJL  407,  74  Am.  St.  Rep.  221, 
77  N.  W.  18;  Ex  parte  Heflron  (1914) 
179  Mo.  App.  689,  162  S.  W.  662;  Peo- 
ple V.  Koslka  (1886)  4  N.  Y.  Crim. 
Rep.  429;  People  v.  Wilzig  (1886)  4 
N.  Y.  Crim.  Rep.  408;  Foster  v.  Re- 
tail Clerks'  International  Protective 
Asso.  (1902)  89  Misc.  48,  78  N.  Y. 
Snpp.  860;  Heitkamper  v.  Hoffmann 
(1917)  99  Misc.  548,  168  N.  Y.  Supp. 
638;  Mulholland  v.  Waiters'  Local 
Union  (1902)  IS  Ohio  S.  ft  C.  P.  Dec. 
862;  Jensen  v.  Caoka'  &  Waiters' 
Union  (1906)  39  Wash.  681,  4  L.R.A. 
(N.  S.)  802,  81  Pac.  1069) ;  or  where 
such  picketing  and  tiie  gathering  of 
crowds  occasioned  thereby  interfere 
with  the  free  access  of  his  patrons  to 
his  place  of  business  (Iverson  v.  Dilno 
(1911)  44  Mont.  270,  119  Pac.  719; 
Ex  parte  Heffron  (1914)  179  Mo.  App. 
689, 162  S.  W.  652;  Heitkamper  v.  Hoff- 
mann (1917)  99  Misc.  643,  163  N.  Y. 
Snpp.  688). 

Beyond  this  point,  however,  there  is 
a  difference  of  judicial  opinion.  In 
some  jurisdictions  it  has  been  asserted 
that  there  is  no  such  thing  as  "peace- 
ful picketing,"  and  hence  that  all 
picketing  is  unlawfud.  See  Pierce  v. 
Stablemen's  Union  (CaL)  supra; 
Rosenberg  v.  Retail  Clerks'  Asso. 
6  A.L.R.— 69. 


(1918)  —  CaL  App.  r->  177  Pac.  864; 
Moore  v.  Crooks',  Waiters'  ft  Wait- 
resses' Union  (1919)  —  CaL  App.  — , 
179  Pac  417;  Germain  v.  Bakery  ft  C 
Woricers'  International  Union  (1917) 
97  Wash.  282,  LJLA.  1917F,  824,  166 
Pac.  666.  In  others  it  is  permitted  for 
the  purpose  of  notifying  the  public 
of  the  existence  of  an  unsettled  in- 
dustrial dispute.  See  Ex  parte  Heff- 
ron (1914)  179  Mo.  App.  639,  182  8. 
W.  662;  Root  v.  Andwsen  (1918)  — 
Mo.  App.  — ,  207  S.  W.  266;  Empire 
Theater  Co.  v.  Qoke  (1917)  68  Mont. 
188.  L.R.A.1917B,  888,  168  Pac.  107; 
Justin  Seubert  v.  Reiff  (1917)  98  Misc. 
402, 164  N.  Y.  Supp.  522. 

Whether  picketing  is  permissible 
where  the  presence  of  the  picketers 
amounts  to  nothing  more  than  a  covert 
threat  on  the  part  of  the  boycotters  to 
visit  patrons  of  the  person  boycotted 
with  their  displeasure  will  depend 
upon  the  view  taken  by  the  court  of 
the  extent  to  which  one  may  pur- 
sue his  calling  without  interference. 
Where  the  view  ftivored  is  that  the 
person  whose  place  of  business  is  pick- 
eted has  a  right  to  a  market  for  the 
sale  of  goods  in  which  no  compulsion 
is  put  upon  the  will  of  intending  cus- 
tomers, picketing  is  necessarily  un- 
lawful (see  in  this  connection  Local 
Union,  H.  R.  E.  I.  A.  v.  Stathakis 
(reported  herewith)  ante,  894;  Webb 
V.  Cooks,'  Waiters'  &  Waitresses' 
Union  (1918)  —  Tex.  Civ.  App.  — ,  206 
S.  W.  466;  Jensen  v.  Cooks'  ft  Waiters' 
Union  (1905)  39  Wash.  581,  4  L.R.A. 
(N.S.)  302,  81  Pac.  1069;  St  Germain 
v.  Bakery  ft  C.  Workers'  International 
Union  (19l7)  97  Wash.  282,  LJIJL 
1917F.  824, 166  Pac.  665,— hereinafter 
set  forth) ;  bikt  where  such  right  is 
regarded  as  merely  one  to  a  market 
in  which  transactions  proceed  accord- 
ing to  the  ordinary  laws  of  trade, 
without  interference  other  than  such 
as  may  be  occasioned  by  the  bona  fide 
exercise  of  rights  by  others,  such 
picketing  may  be  lawful. 

Isatsaeea  la  wMoli  pl«ketlmc  1tm»  Ikeaa 

kald  t«  b«  Uwfnl. 

In  Truax  v.  Bisbee  Local,  C.  W.  U. 
(1918)  19  Ariz.  379.  171  Pac.  121.  in 
which  the  owner  of  a  restaurant 
sought  to  enjoin  the  carrying  of  a 
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banner  up  and  down  the  street  in  front 
of  his  place  of  business,  bearing  an 
inscription  stating  that  his  restaurant 
ima  "unfair  to"  the  cooks'  and  wait- 
ers' union,  it  was  held  that  in  view 
Of  the  express  terms  of  Arizona  Civ. 
Code  1913,  T  1464,  prohibiting  the 
courts  from  granting  restraining  or- 
durst  the  issuance  of  which  prohibits 
any  person  or  persons  from  attending 
at  or  near  a  house  or  place  where  any 
person  resicles  or  works  or  carries  on 
business,  or  happens  to  be  for  the 
puipose  of  peaceably  obtaining  or 
communicating  infoimation,  or  of 
peaceably  persuading  any  person  te 
work  or  abstain  from  working,  or  from 
ceasing  to  patronize  or  employ  fLuy 
party  to  such  dispute,  or  from  recom^ 
mending,  advising,  or  persuading  othr 
ers  by  peaceable  means  so  to  do,  an 
injunction  must  be  denied,  the  court 
saying:  "In  the  absence  of  this  stat- 
ute, a  serious  question  wQuld  likely  ex- 
ist in  this  jurisdiction  whether  as  a 
matter  of  law,  in  the  nature  of  things, 
'peaceful'  picketing  may  exist;  but 
with  f  1464,  supra,  on  our  statute 
books,  that  question  is  eliminated  a^ 
a  question  of  law,  and  expressly  made 
a  question  of  fact  during  the.  existence 
of  a  labor  strike;  and,  before  the 
courts  are  permitted  to  interfere  by 
injunction,  the  necessity  must  appear 
to  prevent  irreparable  injury  to  prop- 
erty or  property  rights,  and  picketing 
in  a  peaceful  manner  creates  no  such 
necessity  for  injunction  interference 
by  the  courts."  "rhe  statement  made  in 
the  opinion  that  cases  that  have  held 
picketing  to  be  per  se  illegal,  and  that 
there  can  be  no  such  thing  as  peace- 
able picketing,  are  only  those  in  which 
the  purpose  of  the  picketing  was  to 
watch  and  influence  the  employees 
working  or  persons  seeking  employ- 
ment, and  not  to  aflFect  prospective 
patrons  and  customers  by  causing 
such  patrons  and  custmnsrs  to  change 
thdr  minds  and  trade  elsewhere, — ^is 
incorrect. 

In  Ex  parte  Heffron  (1914)  179  Mo. 
App.  689,  162  S.  W.  662,  it  was  held 
that  an  injunction  restraining  strik- 
ing employees,  singly  or  in  numbers, 
from  stationing  themselves  ot  congre- 
gating upon  the  sidewalk  adjoining 


and  in  front  of  their  former  wnploy- 
ier's  place  of  business,  for  the  purpose 
of  distributing  cards  or  circulars  con- 
cerning the  employer  or  its  business, 
or  addressing  remarks  concerning  the 
employer  or  its  business  to  persons 
passing  along  the  sidewalk,  without 
regard  as  to  whether  such  acts  were 
done  with  a  view  of  interfering  with 
the  employer's  business,  its  employees, 
or  patrons  through  threats,  violence, 
intimidation,  or  by  persuading  i>ersons 
desiring  to  patronize  it,  or  causing 
tiiem  to  desist  therefrom  against  their 
will,  was  beyond  the  power  of  the 
court,  except  to  restrain  the  free  in- 
gress and  egress  about  the  employ- 
er's premises,  as  a  luivate  nuisance 
through  continued  trespass. 

In  Empire  Theater  Co.  v.  Cloke 
(1917)  53  Mont.  183,  LJI.A.1917E,  383, 
163  Pac.  107,  the  court  refused  to  en- 
join a  labor  union  from  causing  a  man 
to  carry  a  banner  in  front  of  the  plain- 
tiff's theater,  bearing  the  inscription 
that  his  theater  was  unfair  to  organ- 
ized labor,  or  from  causing  its  mem- 
bers to  gather  or  walk  in  front  of  the 
plaintiff's  theater  at  the  time  it  was 
open,  and  to  request  persons  about  to 
enter  said  theater  not  to  patronize  it 

Xaatameaa  In  wki«k  plekatinc  has  be«t 
.  kaM  ta  be  iial«w)tnl.< 

In  Local  Union,  H.  R.  E.  L  A.  t. 
Stathakis  (reported  herewith  ante, 
894),  it  was  held  that  the  rights  of  a 
restaurant  keeper  were  violated  by  the 
maintenance  in  the  immediate  vicinity 
of  his  place  of  business  of  pickets  who 
patrolled  the  sidewalk  in  front  of  the 
entrances,  exhibiting  large  placards 
stating  that  "this  caf6  is  unfair  to 
union  labor,"  and  who  would  occa» 
sionally  accost  customers,  asking  them 
not  to  enter,  as  the  place  was  unfair 
to  union  labor,  and  whose  presence 
occasionally  caused  crowds  to  gather 
which  intei^ered  with  the  free  passage 
of  customers,  as  a  result  of  which  the 
plaintiff  sustained  a  loss  of  business 
in  one  month  of  $2,800.  This  decision 
was  put  on  the  ground  that  the  pres- 
ence of  such  pickets  amounted  to 
something  more  than  a  giving  notice 
to  the  public  that  they  had  an  un- 
decided issue  with  the  business  which 
tihey  were  picketing,  and  was  equiva- 
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lent  to  a  threat  to  visit  patrons  «f  the 
plaintiir  with  their  displeasure. 

The  picketinfir  of  the  employer'* 
plaee  of  busiaess  i&  held,  in  Pieree  v. 
Stablemen's  Union  (1909)  166  (M.  70, 
196  Pae.  824,  not  to  be  a  lawf  n)  means 
of  earryingr  on  a  boycott,  the  court 
sajring:  "The  inconvenienoe  which 
the  public  may  suffer  by  reason  of  a 
boycott  lawfully  -  conducted  is  in  no 
sense  a  legal  injury.  But  the  pabUc'e 
rights  are  invaded  the  moment  the 
means  employed  are  such  as  are  cal- 
culated to  and  naturally  do  incite  to 
crowds,  riots,  and  disturbances  of  the 
peace.  And  as  illegally  Interfering 
with  his  business,  the  employer  may 
justly  complain  when  the  rights  of 
his  nonunion  employees  and  the  rights 
of  the  public  are  thus  invaded.  A 
picket,  in  its  very  nature,  tends  to  ac- 
oemplish,  and  is  designed  to  accom- 
plish, these  very  things.  It  tends  and 
is  designed,  by  physical  intimidation, 
to.  deter  other  men  from  peeking  em- 
ployment in  the  places  vacated  by  the 
strflcers.  It  tends  and  is  designed  to 
drive  business  away  from  the  boy- 
cotted place,  not  by  the  legitimate 
methods  of  persuasion,  but  by  the  il- 
legitimate means  of  physical  intimi- 
dation and  fear.  Crowds  naturally 
collect,  disturbances  of  the  peace  are 
always  imminent  and  of  frec^uent  oc- 
currence. Many  peaceful  citizens, 
nteii  and  women,  are  always  deterred 
by  physical  trepidation  from  entering 
places  of  business  so  under  a  boycott 
patrol.  It  is  idle  to  split  hairs  upon 
so  plain  a  proposition,  and  to  say  that 
the  picket  may  consist  of  nothing  more 
than  a  single  individual,  peacefully  en- 
deavoring by  persuasion  to  prevent 
customers  from  entering  the  boy- 
cotted place.  The  plain  facts  are  al- 
ways at  variance  with  such  refine- 
ments of  reason.  Says  Chief  Justice 
Shaw  in  Com.  v.  Hunt  (1842)  4  Met 
(Maes.)  Ill,  88  Am.  Dec.  846:  'The 
law  is  not  to  be  hoodwinked  by  color- 
able pretenses;  it  looks  at  truth  and 
reality  through  whatever  disguise  it 
may  assume.'  If  it  be  said  that  nei- 
ther threats  nor  intimidations  are 
need,  no  man  can  fail  to  see  that  there 
may  be  threats,  and  there  may  be  in- 
timidalJons,  and  there  may  be  molest- 


ing, and  there  may  be  ebstruqtihg, 
without  there  being  any  express  words 
used  by'  wMch  •  man  sboold  show 
violent  threats  toward  another,  or  any 
express  intimidation.  We  think  it 
plain  that  the  very  end  t»  be  attained 
by  pidietlng,  however  artful  akay  be 
the  ueaas  to  acrompliah  that  end,  is 
the  injmy  of  tiie  faegrooited  boiriiMes 
tbroui^  physieal'  mole8tatio»  and 
physical  fear  caused  to  the  enpieyer, 
to  thoso  whom  he  iai^  have  eaaployed 
or  yiko  may  seek  emplayment '  from 
him,  and  to  the  general .  public  The 
boycott,  having^  empfayed  these  meanS' 
for  this  umpteatianod  pArpos^  is  il^ 
l^rnl,  and  a  eoisrt  will  net  aeek»  hf. 
over-niceties  and  reflnnnents,  to  Mgah 
ice  the  vse  of  this  naqaeai^Milbly  il- 
legal instrument." 

It  is  not  lawful  for  etarilgers,  foamer 
oaployees  el  a  retail  ner^taat,  te  ata-. 
tion  pickets  in  front  of  his  ploce  of 
business,  carrying  placarde  or  banners 
bearing  the  false  statement:  "Ihiflair 
firm;  reduced  wages  60  cents  per  day; 
please  don't  patronize,"  and  such  eon- 
duct  will  be  enjoined.  Goldberg,  B. 
&  Co.  V.  Stablemen's  Union  (1906)  149 
Cal.  429,  8  Ii.R.A.(N.S.)  460,  117  Am. 
St.  Rep.  146,  86  Pac.  806,  9  Ann.  Cas. 
1219. 

In  Bosenberg  v.  Retail  Clerks'  Asso. 
(1918)  —  CaL  App.  — ,  177  Pac  884, 
it  was  held  that  the  proprietor  of  a 
store  was  entitled  to  an  injunction 
against  the  maintenance  in  front  of 
his  store  of  pickets  wearing  badges, 
who  would  accost  and  call  out  to  pos- 
sible patrons  and  persons  passing  by: 
"This  is  an  unfair  house;  it  is  unfair 
to  organized  labor.  Don't  patronize 
it."  where  it  appeared  that,  by  the 
presence  of  such  pickets  and  the  state- 
ments made  by  them,  many  of  plain-, 
tiff's  patrons  were  intimidated,  and  in 
consequence  had  ceased  to  and  re* 
frained  from  patronizing  him.  The 
court  said:  "The  question  whethen 
picketing  is  a  peaceful  and  lawful 
means  [of  presenting  the  cause  of 
strikers  to  the  public]  is  one  which 
has  also  received  frequent  judicial 
consideration.  The  cases  in  different 
jurisdictions  are  not  harmonious  upon 
the  question.  Some  of  the  courts  have 
recognized,  er  at  least  do  net  deny, 
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that  picketing  mvy  not  be  unlawful.^. 
The  weitrht  of  authority,  however,  and 
the  ffrowing  tendency,  is  to  accept  the 
contrary  view,  and  to  regard  picketing 
as  inherently  illegal  for  the  reason 
that  it  is  inseparably  associated  with 
acts  that  are  indisputably  illegal. 
Accordingly  it  has  been  heAd  that  there 
is  no  such  thing  as  peaceful  picketing, 
any  more  than  there  could  be  peaceful 
mobbing." 

In  Moore  ▼.  Cooks',  Waiters'  ft  Wait< 
resses'  Union  (1919)  —  CaL  App.  — , 
179  Pac.  417,  it  mm  held  that  the 
rights  of  a  restaurant  keeper  were 
violated  by  the  maintenan«e  in  front 
of  his  place  of  business  of  a  picket, 
consisting  of  a  single  individual  wear- 
ing a  badge  which  at  first  consisted 
of  a  white  ribbon  with  the  word 
"Picket"  printed  thereon  in  large 
black  letters,  and  afterwards  simply 
of  a  plain  white  ribbon  running  across 
tiie  breast,  the  effect  of  which  was  to- 
give  notice  to  persons  passing  such 
restaurant,  or  intending  to  patronize 
it,  that  it  was  under  boycott  and  that 
its  patronage  was  opposed  by  organ- 
ized labor.  The  decision,  however, 
may  have  been  somewhat  influenced  by 
the  fact  that  the  picket  was  main- 
tained for  the  purpose  of  inducing  the 
plaintiff  to  unionize  the  restaurant  by 
compelling  the  women  employees  to 
pay  their  dues  to  the  union,  and  to 
discharge  the  nonunion  cook  and  em- 
ploy a  union  cook  in  his  place. 

In  Philip  Henrici  Co.  v.  Alexander 
(1916)  198  IlL  App.  568,  it  appeared 
that  because  of  complainant's  refusal 
to  unionize  his  restaurant  a  strike 
was  called  against  him,  in  conse- 
quence of  which  some  of  the  bakers 
and  cooks  employed  by  him  quit  work. 
All  of  the  waitresses,  howevn*,  con- 
tinued with  their  work  as  before,  none 
of  them  being  members  of  tiie  union. 
Members  of  the  waitresses'  union  pa- 
trolled in  front  of  the  restaurant, 
walking  back  and  forth  from  a  point 
about  26  feet  east  to  a  point  about  the 
same  distance  west  of  the  restaurant, 
and  saying  to  each  other  so  that  they 
could  be  heard  by  the  passers-by, 
"There  is  a  strike  on  at  Henrici's," 
"We  want  $8  for  sis  days'  work," 
"Don't  eat  under  police  protection," 


.and  words  of  similar  import.  The 
f  pickets  were  supplemented  at  times  by 
one  to  three  members  of  the  bakers' 
and  cooks'  union.  The  patrolling  was 
d<me  principally  at  the  lunch  and  sap- 
per hours.  The  pickets  were  instruct- 
ed by  t^e  union  to  obey  the  law  and 
continue  moving,  that  they  were  not 
to  accost  anyone  nor  allow  anyone  to 
aecost  or  speak  to  them,  that  the  pick- 
eting must  be  peaceful,  and  that  they 
should  give  general  information  to 
the  public  in  regard  to  their  griev- 
ances to  gain  its  moral  support.  The 
picketing  attracted  large  crowds  to 
the  vicini^  and  in  front  of  the  res- 
taurant. Crowds  also  congregated  on 
t^e  opposite  side  of  the  street,  and 
at  times  interfered  with  the  business 
conducted  on  the  street  in  the  vicini^ 
of  the  restaurant.  During  the  picket- 
ing the  number  of  customers  per  day 
at  the  restaurant  decreased  about  26 
percent.  Upon  this  state  of  facts,  it 
was  held  that  as  there  was  no  strike 
as  a  matter  of  fact,  there  having  been 
no  dispute  between  the  complainant 
and  his  employees  before  the  resoln- 
tion  was  passed  by  the  union  calling 
the  strike,  and  as  none  of  the  wait- 
resses quit  their  employment  on  ac- 
count of  the  calling  of  the  strike,  and 
made  no  complaint  at  any  time,  the 
statements  made  by  the  picket  were 
unjustified,  and  these,  together  with 
the  patrolling,  constituted  picketing 
which  tended  unlawfully  to  interfere 
with  complainant's  business,  and  that 
a  decree  granting  an  injunction 
against  picketing  or  patrolling  com- 
plainant's place  of  business  "in  such 
a  manner  as  to  intimidate,  threaten, 
or  coerce  any  person  or  persons  from 
entering  or  who  may  desire  to  enter 
such  premises  for  the  purpose  of  pat- 
ronizing the  complainant,  or  for  any- 
lawful  purpose  whatsoever."  should 
be  modified  by  striking  therefrom  the 
words  quoted. 

In  Heitkamper  v.  Hoffmann  (1917) 
99  Misc.  543,  163  N.  Y.  Supp.  583. 
where  it  appeared  that«  in  conse- 
quence of  the  refusal  of  the  complain- 
ant, a  baker,  to  unionize  his  shop,  from 
six  to  ten  members  of  the  union  would 
march  up  and  down  on  the  street  in 
front  of  his  store,  wearing  a  placard 
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•drising  the  public  to  purchase  only 
bread  bearing  the  union  label,  and 
from  time  to  time  advising  people  on 
the  street  not  to  porchase  bread  from 
complainant,  but  to  go  across  the 
street  and  purchase  it  from  another 
baJcer  who  conducted  a  union  shop, 
fliat  frequently,  the  marchers  blocked 
til*  entrance  to  plaintiff's  store,  spit 
upon  the  sidewalk,  and  made  faces  at 
these  employed  in  the  store,  as  the  re- 
sult of  which  acts  the  plaintiff's  busi- 
ness was  injured,  it  was  held  that  the 
conduct  described  constituted  an  in- 
fringement upon  the  plaintiff's  rights, 
and  that  a  judgment  should  be  entered 
restraining  the  individual  defendants 
and  the  defendant  union,  its  officers, 
members,  agents,  and  employees, 
"from  congregating  in  front  of  plain- 
tiffs shop,  from  marching  up  and 
down  upon  the  sidewalk  in  front  ef 
his  shop,  from  blockading  the  en- 
trance to  his  store,  and  from  in  any 
way  or  manner  preventing  intending 
customers  from  entering  or  departing 
from  plaintiff's  shop,  or  in  any  man- 
ner, by  threats,  violence,  intimida- 
tion, or  force,  interfering  with  plain- 
tiff's employees  or  those  who  may  seek 
onployment  from  plaintiff." 

The  distribution  by  pickets  in  a 
labor  union  boycott,  of  cards  warning 
patrons  of  a  hotel  and  saloon  not  to 
patronize  the  place  as  "unfair,"  and 
threatening  to  publish  the  names  of 
any  who  do  so,  may  be  enjoined.  Mc- 
Cormick  v.  Local  Unions  (1911)  82 
Ohio  C.  G.  165. 

The  rights  of  the  owner  of  a  restau- 
rant are  violated  by  the  maintenance 
In  front  thereof  of  pickets  who  hand- 
ed out  to  passers-by  cards  upon  which 
were  printed  the  words,  "This  caffi 
is  unfair  to  organized  labor,"  as  a  re- 
sult of  which  his  patronage  was  con- 
siderably diminished,  where  there  was 
evidence  tending  to  show  that  such 
picketing  had  a  coercive  effect.  Webb 
•v.  Cooks.'  Waiters'  &  Waitresses' 
Union  (1918)  —  Tex.  Civ.  App.  — , 
205  S.  W.  465.  The  court  said:  "We 
as  a  people  are  exceedingly  sensitive 
to  Influences  of  the  kind  indicated.  We 
have  adopted  as  a  slogan  the  saying, 
"Vox  populi,  vox  Dei.'  The  voice  of 
the  people  determines  the  tenure  and 


rewards  of  the  officeholder  and  who 
shall  hold  the  offices.  The  influence  of 
such  voice  enters  into  all  of  our  laws, 
and  it  is  therefore  particularly  true 
of  us  that  the  officeholder,  the  candi- 
date for  office,  those  engaged  in  busi- 
ness, and  those  of  the  general  pubHc 
to  whom  participation  in  a  heated  con- 
troversy of  any  kind  is  distasteful 
and  repugnant,  are  all  influenced  in 
varying  degrees  by  efforts,  vocal  or 
otherwise,  of  a  labor  organization 
with  which  other  labor  organizations 
are  affiliated.  The  evidence  shows 
without  dispute  that  in  the  city  of 
Fort  Worth  there  are  numerous  hibor 
organizations  with  a  large  member- 
ship, which  have  headquarters  in  what 
is  designated  in  the  evidence  as  'Labor 
Temple,'  where  the  defendant  union 
has  its  headquarters.  It  therefore 
seems  idle  to  say,  under  circumstances 
as  indicated,  that  the  acts  complained 
•f  and  shewn  are  not  provocative  of 
violence  and  bloodshed,  and  do  not 
amount  to  intimidation  and  coercion. 
We  at  least  cannot  hide  nor  obscure 
the  truth  with  the  specious  contention 
urged  herein  that  no  open  threats  or 
violence  were  proven.  We  must  know, 
what  has  frequently  been  declared  in 
adjudicated  cases,  that  restraint  of 
the  mind  is  just  as  potent  as  a  threat 
of  physical  violence." 

In  Jensen  v.  Cooks'  &  Waiters'  Union 
(1905)  89  Wash.  531,  4  L.R.A.(N.S.) 
302,  81  Pac.  1069,  it  was  held  that 
striking  employees  and  the  union  to 
which  they  belong,  and  which  is  aid- 
ing them,  may  be  enjoined  from  con- 
gregating about  the  entrance  to  the 
place  of  business  of  their  former  em- 
ployer and  endeavoring  to  persuade 
his  customers  to  withhold  their  pat- 
ronage from  him.  The  court  said: 
"One  man  singly,  or  any  number  of 
men  jointly,  haidng  no  legitimate  in- 
terests to  protect,  may  not  ruin  the 
business  of  another  by  maliciously  in- 
ducing his  patrons  and  other  persons 
not  to  deal  with  him.  Men  cannot 
lawfully  jointly  congregate  about  the 
entrance  of  one's  place  of  business, 
and  there,  either  by  persuasion,  coer- 
cion, or  force,  prevent  his  patrons 
and  the  public  at  large  from  entering 
his  place  of  business  or  dealing  with 
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him.  To  ddstroy  his  bdAiiless  'in  this 
tnaiMwr  is  just  as  rqtrehensiblc  as  it 
is  to  physically  destroy  his  property. 
Either  is  a  violation  of  a  nfltoral  right, 
— the  right  to  own,  and  peaceably  en- 
jey,  property." 

That  picketing  is  unlawful  per  se 
seems  to  have  been  held  in  St.  Germain 
V.  Bakery  &  G.  Workers'  International 
Union  (1917)  97  Wash.  282,  L.R.A. 
1917F>  824,  166  Pac  666.  in  which  the 
court  sustained  an  appeal  from  bo 
mueh  of  an  injunction  erder  as  per- 
mitted the  defendant  to  place  and 
maintain  two  pickets  ih  front  of  each 
of  plaintiff's  places  of  business,  wear- 
ing a  badge  or  scarf  characterizing 
sa<A  places  as  unfair  to  organized 
labor,  ihe  conrt  saying:  "Whether 
the  picketing  was  peaceable  or  other- 
wise ander  the  Utebs  in  this  case  is 
entirely  immaterial,  because  the  sole 
object  of  the  reH>ondents  was  to  iur 
timidate  not  only  the  public,  but  also 
these  appellants^  and  force  them  to 
enter  into  a  contract  which  they  were 
unwiHing  to  enter  into.  .  .  .  The 
idea  upon  which  picketing  by  any 
means  cannot  be  sustained  is  that  it 
intimidates  the  public  from  entering 
into  the  place  and  doing  business  with 
the  person  before  whose  store  or  place 
of  business  a  line  of  guards  is  sta- 
tioned. Where  a  line  of  guards  con- 
sisting of  one  or  more  is  stationed  in 
front  of  a  place  of  business,  everyone 
knows  that  such  guard  is  there  for  the 
purpose  of  intimidating  and  prevent- 
ing the  public  from  dealing  with  the 
person  whose  place  of  business  is 
picketed.  That  this  is  contrary  to  the 
spirit  of  our  institutions,  and  the  right 
to  conduct  a  lawful  business  in  a  law- 
ful way,  without  molestation  of  other 
persons,  needs  no  argument  to  sus- 
tain it." 

PioketiiiK  *•  »  malMUnee. 

The  congregation  of  members  of  a 
labor  union  and  their  sympathizers  in 
such  large  numbers  in  the  vicinity  of 
plaintiff's  property  as  to  impede  travel 
on  the  sidewalk,  and  to  interfere  with 
plaintiff  and  her  customers  in  getting 
to  and  from  her  place  of  business,  is 
a  nuisance  within  the  meaning  of  a 
statute  declaring  to  be  a  nuisance  any- 
thing which  is  an  obstruction  to  the 


tn»  use  of  property,  so  as  to  inter- 
fere with  tiie  comfortable  enjoyment 
of  life  or  property,  or  unlawfully  ob- 
struct the  free  passage  or  use  in  tiie 
customary  manner  of  public  street  or 
■  hifi^way.  Iverson  v.  Dilno  (1911)  44 
Mont.  270,  119  Pac.  719. 

The  carrying  by  one  man  of  a  ban- 
ner in  front  of  a  boycotted  theiU«r 
when  a  show  is  to  be  given  therein, 
and  the  causing  of  one  or  more  mm 
to  stand  upon  and  walk  along  the 
street  in  front  of  and  near  the  theater, 
who  say  to  persons  desiring  to  enter 
it  that  it  is  unfair  to  organized  labor, 
are  not  within  a  statute  making  it  a 
nuisance  unlawfully  to  obstruct  the 
free  passage  or  use  in  the  ci^storaary 
.manner  of  any  public  street.  Ehnpire 
Theater  Co.  v.  Cloke  (1917)  68  Mont 
188,  L.R.A.1917E,  383,  168  Pac.  107. 

Pli&etlaK  as  a  violati**  of  Aatt-tnat 
Xaw. 

The  act  of  a  labor  union  in  inter- 
fering with  the  patronage  of  another's 
business,  by  picketing,  having  •  coer- 
cive effect,  is  violative  of  the  Texas 
statute  which  defines  a  trust  as  "a 
combination  of  capital,  skill,  or  acts, 
by  two  or  more  persons,  firms,  cor- 
porations, or  associations  of  persons, 
or  either  two  or  more  of  them,  for 
either,  any,  or  all  of  the  following 
purposes:  To  create,  or  which  may 
tend  to  create,  or  carry  out  restric- 
tions in  trade  or  commerce  or  aids  to 
commerce  or  in  the  preparation  of  any 
product  for  market  or  transportation, 
or  to  create  or  carry  out  restrictioos 
in  the  free  pursuit  of  any  business 
authorized  or  permitted  by  the  laws  ei 
this  state,"  and  declaring  that  "any 
and  all  trusts,  monopolies,  and  c^- 
spiracies  in  restraint  of  trade,  as  here- 
in defined,  are  prohibited  and  de- 
clared to  be  illegal."  Webb  v.  Cooks', 
Waiters',  &  Waitresses'  Union  (1918) 
—  Tex.  Civ.  App.  — ,  205  S.  W.  466. 


g.  Secondary    Jfoveottt;    notifying 

persons  not  to  deal  totth  person  bay- 
ootted  under  penalty  of  Utatng  patrmt- 
age  or  having  strike  called. 

Whether  a  labor  union  may,  as  a 
means  of  bringing  pressure  to  bear  en 
the  other  parties  to  an  industrial  iia- 
pute,  notify  third  persons  that  their 
patronage  with  such  other  party  will 
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cause  them  to  loae  the  services  or  i»a(- 
ronase  of  the  members  of  the  labor 
organizatioB,  is  a  question  of  consid- 
erable difficulty,  and  one  upon  which 
there  are  differences  of  judicial  opin- 
ion. 

If  it  be  borne  steadfastly  in  mind 
that  not  OTery  announcement  of  an  in- 
tention to  do  an  act  which  will  result 
in  injury  to  another,  but  only  the 
announcement  of  an  intention  to  do 
an  unlawful  act,  is  a  "threat,"  and 
that  not  every  constraint  placed  upon 
the  free  will  of  another,  but  only  such 
constraint  as  results  from  the  an- 
nouncement of  an  intention:  to  do,  or 
from  the  doing  of,  an  unlawful  act,  to 
the  prejudice  of  the  party  constrained, 
is  coercion  (see  V.  a,  ante),  much  of 
the  peirplezity  in  which  the  subject 
may  seem  at  first  to  be  involved  will 
disappear,  and  it  will  be  perceived 
that  the  differences  in  the  conclusions 
reached  in  the  various  decisions  rest, 
in  the  last  analysis,  upon  differences 
in  the  conception  of  the  extent  of  the 
complainant's  rights. 

The  fundamental  question  involved 
in  cases  arising  out  of  labor  disputes 
is  whether  one  has  a  right  to  enjoy 
business  relations  with  his  fellow  men 
(including  his  right  to  employ  or  to 
purchase  goods  from  them,  as  well  as 
to  enjoy  their  patronage),  unhamp- 
ered by  extraneous  influences  other 
than  superior  inducements  offered  by 
his  competitors,  or  such  influence  as 
may  be  exerted  through  the  medium 
of  a  simple  request;  or  whether  his 
right  to  immunity  from  interference 
with  the  free  formation  of  such  busi- 
ness relations  (where  such  interfer- 
ence is  not  prompted  primarily  by  a 
desire  to  cause  loss,  rather  than  a 
desire  to  advance  the  interests  of  the 
persons  responsible  for  the  interfer- 
ence) is  limited  to  cases  of  fraud  or 
force,  and  does  not  extend  to  the  ena- 
ployment  of  such  Influence  upon  those 
who  otherwise  would  be  likely  to  have 
business  relations  with  him,  as  the 
prospect  of  diminished  gains  may  ex- 
ert. If  the  first  of  these  views  is 
adopted,  its  necessary  sequence  is 
that  any  attempt  to  interfere  with 
another's  business  relations  with  third 
persons  by  the  course  of  conduct  un- 


der discussion  is  unlawful,  A«  an- 
nouncement of  an  intention  to  pursue 
such  course  is  a  "thzeat,"  and  its  ef- 
fect "coercion,"  within  the  legal  sig- 
nification of  those  terms. 

Where  the  second  view  is  adopted,  a 
secondary  question  at  once  arises, 
which  is  whether  the  acts  complained 
of  were  done  in  the  exercise  of  a 
legal  right  or  whether  they  were  done 
for.  the  purpose  of  inflicting  injury. 
Accordingly,  courts  which  agree  in  en- 
tertaining.  the  second  view  as  to  the 
extent  of  complainant's  rights  may 
arrive  at  a  different  result  in  cases 
involving  an  identical  state  of  facts, 
through  differences  of  opinion  as  to 
whether  the  relation  of  the  parties  is 
such  as  to  justify  the  conduct  of  the 
defendant  In  other  words,  tlie  con- 
duct which  the  existence  of  a  legit- 
imate purpose  to  be  subserved  would 
make  justifiable,  and  hence  no  inva*- 
sion  of  the  complainant's  rights,  may, 
in  a  different  relation  of  the  parties, 
or  under  a  different  view  of  their  re- 
lation, or  under  a  different  finding  as 
to  the  real  purpose  to  be  subserved, 
be  unjustifiable,  and  so  unlawful. 

Hence,  the  secondary  boycott  can- 
not, independently  of  the  relation  of 
the  parties  involved,  or  the  purpose 
for  which  it  is  put  into  operation,  be 
regarded  as  unlawful ;  but  its  legality 
must  be  tested  by  its  encroachment 
upon  the  legal  rights  of  the  complain- 
ant; and  the  extent  of  those  rights 
may  be  limited  by  the  existence  of  the 
correlative  rights  in  the  defendants. 

The  real  position  of  the  courts  as 
to  the  right  of  a  labor  union  to  at- 
tempt to  divert  patronage  from  one 
with  whom  it  is  in  controversy  by  the 
means  herein  under  discussion  is  ren- 
dered obscure  by  the  circumstance 
that  the  question  has  usually  arisen 
upon  an  application  in  equity  for  in- 
junctive relief,  so  that  it  is  not  pos- 
sible to  say  whether  it  was  held  in 
such  a  case  that,  as  a  matter  of  fact, 
the  action  of  the  union  in  the  partic- 
ular instance  was  a  measure  of  retal- 
iation rather  than  an  attempt  to 
advance  the  interests  of  its  members, 
or  whether  it  was  meant  therein  to 
deny  as  a  matter  of  law  the  existence 
of  any  right  susceptible  of  legitimate 
exercise.     The .  character  of  the  suit 
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in  which  the  question  arises  should, 
therefore,  be  noted  in  examining  the 
decisions. 

The  existence  of  a  right  in  members 
of  a  labor  organization  to  withdraw 
their  patronage  from  or  to  leave  the 
service  of  anyone  who  may  patronize 
any  person  with  whom  they  may  have 
a  legitimate  controversy,  and  may  give 
notice  of  their  intention  to  do  so,  is 
impliedly  recognized  in  Quinn  ▼. 
Leathern  tl901]  A.  C.  495,  1  B.  R.  C. 
197,  70  L.  J.  P.  C.  N.  S.  76,  65  J.  P. 
708,  60  Week.  Rep.  139,  86  L.  T.  N.  S. 
289,  17  Times  L.  R.  749,  27  Eng.  RuL 
Gas.  66,— a  case  which  has  sometimes 
been  regarded  as  holding  the  second- 
ary boycott  to  be  per  se  unlawful.  In 
that  case  the  plaintiff,  a  butcher,  had 
in  his  employ  certain  nonunion  men. 
Upon  being  asked  to  nnionize  his  shop, 
he  offered  to  pay  all  fines  and  debts 
and  demands  against  his  men,  and 
asked  to  have  them  admitted  to  the 
union.  This  was  refused,  the  union 
insisting  that  he  should  turn  off  his 
men  and  employ  in  their  places  mem- 
bers of  the  union.  Thereupon  the 
union  instituted  a  strike  against  him, 
and  procured  one  of  his  customers  to 
refrain  from  further  dealing  with  him 
by  threatening  to  call  out  such  cus- 
tomer's employees.  Upon  an  action 
for  damages  occasioned  by  such  acts, 
no  evidence  was  given  on  behalf  of  the 
defendants.  The  court,  in  submitting 
the  case  to  the  jury,  told  them  that 
the  questions  left  to  them  were  ques- 
tions of  fact  to  be  determined  on  the 
evidence,  but  that  they  included  ques- 
tions as  to  the  intent  of  the  defend- 
ants, and,  in  particular,  their  intent 
to  injure  the  plaintiff  in  his  trade,  as 
distinguished  from  the  intent  of  legit- 
imately advancing  their  own  interests. 
The  jury  having  found  a  verdict  in 
favor  of  plaintiff,  a  motion  was  made 
to  set  aside  the  verdict  and  judgment 
and  to  enter  a  verdict  for  the  defend- 
ants, or,  in  the  alternative,  for  a  new 
trial,  on  the  ground  of  misdirection  in 
refusing  to  direct  for  the  defendants; 
leaving  to  the  jury  the  case  as  against 
all  the  defendants  on  the  evidence; 
and  in  that,  on  the  evidence,  no  action- 
able wrong  was  shown ;  and  on  other 
grounds  not  material  .to  the  present 


discussion.  It  is  desired  to  emphasize 
in  connection  with  the  statement  of 
tills  case  the  fact  that  the  verdict  of 
the  jury  necessarily  implied  a  finding 
of  the  fact  that  the  action  of  the  de- 
fendants which  caused  loss  to  the 
plaintiff  was  without  justification  or 
excuse,  in  that  their  intent  was  to 
injure  plaintiff  in  his  trade  rather 
than  legitimately  to  advance  their  own 
interests.  It  may  be  noted,  also,  that 
the  circumstances  of  the  case,  espe- 
cially the  refusal  to  receive  plaintiff's 
employees  into  the  union,  afforded  a 
basis  for  the  construction  put  by  tiie 
jury  upon  the  acts  of  the  defeadants. 
The  case  was  ultimately  carried  to 
the  House  of  Lords,  where  it  was  held 
that  a  combination  of  two  or  more, 
without  justification  or  excuse,  to  in- 
jure a  man  in  his  trade  by  inducing 
his  customers  or  servants  to  break 
their  contracts  with  him,  or  not  to  deal 
with  him  or  continue  in  his  emphqr- 
ment,  is,  if  it  results  in  damage  to 
him,  actionable. 

The  importance  of  this  decision 
seems  to  render  desirable  an  attempt 
to  summarize  the  opinions  rendered 
by  the  law  lords  participating  in  it 

Lord  Halsbury  said  that  upon  the 
findings  of  the  jury  that  the  defend- 
ants had  wrongfully  and  maliciously 
induced  customers  and  servants  to 
cease  to  deal  with  the  plaintiff;  that 
the  defendants  did  this  in  pursuance 
of  a  conspiracy  framed  among  them; 
that  in  pursuance  of  the  same  conspir- 
acy they  induced  servants  of  the 
plaintiff  not  to  continue  in  the  plain- 
tiff's employment;  and  that  all  this 
was  done  with  malice,  in  order  to  in- 
jure the  plaintiff,  and  that  it  did 
injure  the  plaintiff, — there  could  be 
no  doubt  other  than  that  cast  by  the 
decision  in  Allen  v.  Flood  [1898]  A.  C 
1,  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N. 
S.  717,  46  Week.  Rep.  26S,  14  Times 
L.  R.  125,  62  i.  P.  595,  17  Eng.  Rnl. 
Cas.  286,  that  plaintiff  had  a  cause  of 
action.  He  a(hnitted  that,  if  acme  of 
the  observations  made  in  Allen  ▼. 
Flood  were  to  be  pushed  to  their  lo^ 
ical  conclusion,  they  would  warrant  a 
contrary  decision ;  and  then  proceeded 
to  distinguish  Allen  v.  Flood  upon  the 
ground  that  the  hypothesis  of   fact 
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vpon  which  that  case  was  decided,  by 
the  majority  of  those  who  took  part  in 
the  decision,  was  that  the  defendant 
there  neither  uttered  nor  carried  in- 
to effect  any  threat  at  all.  He  sim- 
ply warned  the  plaintiff's  employers  of 
what  the  men  titemselves,  without  his 
persuasion  or  influence,  had  deter- 
mined to  do;  that  no  resolution  of  the 
trade-union  had  been  arrived  at,  at 
all;  and  the  defendant  had  no  author- 
ity himself  to  call  out  the  men,  which 
was  arspied  to  foe  the  threat  which 
coerced  the  employers  to  discharge 
the  plaintiff  Allen;  that  it  was,  fur- 
ther, an  element  in  the  decision  that 
there  was  no  case  of  conspiracy,  or 
even  combination;  while  in  the  case 
under  consideration  there  were  con- 
spiracy, threats,  and  threats  carried 
into  execution,  so  that  loss  of  business 
and  interference  with  the  plaintiff's 
legal  rights  were  abundantly  proved. 
Lord  Macnaghten  expressed  the 
opinion  that  Allen  v.  Flood  had  very 
little  to  do  with  the  question  under 
consideration;  that,  in  his  opinion, 
Allen  V.  Flood  laid  down  no  new  law, 
but  simply  brushed  aside  certain  dic- 
ta (to  the  effect  that  a  bad  motive  may 
make  actionable  what  would  not 
otherwise  be  actionable)  found  in  the 
judgments  delivered  by  Lord  Esher  in 
Bowen  v.  Hall  (1881)  L.  R.  6  Q.  B. 
Div.  888,  60  L.  J.  Q.  B.  N.  S.  805,  44 
L.  T.  N.  S.  76,  29  Week.  Rep.  867,  45 
J.  P.  873,  1  Eng.  Rul.  Cas.  717,  and 
Temperton  v.  Russell  [1893]  1  Q.  B. 
(Eng.)  716,  62  L.  J.  Q.  B.  N.  S.  412, 
4  Reports,  876,  69  L.  T.  N.  S.  78,  41 
Week.  Rep.  666,  57  J.  P.  676;  that, 
diaembarrassed  of  these  expressions, 
Temperton  v.  Russell  stands  on  the 
ground  that  a  violation  of  legal  right 
committed  knowingly  is  a  cause  of  ac- 
tion, and  that  it  is  a  violation  of  legal 
tifl^t  to  interfere  with  contractual  re- 
lations recognized  by  law,  if  there  be 
no  BofBcient  justification  for  the  in-i 
terferenee;  and  that  the  present  case 
depmds  on  precisely  the  same  consid- 
enition^.  He  further  held  that  the 
proposition  that  a  conspiracy  to  in- 
j«re,  resulting  in  damage,  gives  rise 
to  dtril  liability,  la  founded  both  on 
asthority  and  good  sense;  that  a  con- 
•pim^  to  Injure  differs  widely  from 


an  invasion  of  civil  rights  by  a  single 
individual,  in  that  a  man  may  resist 
without  much  difiSculty  the  wi^ngful 
act  of  an  individual,  but  that  it  is  a 
very  different  thing  when  one  man 
has  to  defend  himself  against  many 
combined  to  do  him  wrong. 

Lord  Shand  said  that  while  com- 
bination of  different  persons  in  pur- 
suit of  a  trade  object  is  lawful,  al- 
though resulting  in  such  injury  to 
others  as  may  be  caused  by  legitimate 
competition  in  labor,  yet  that  competi- 
tion for  no  such  object,  but  in  pursu- 
ance merely  of  a  malicious  purpose  to 
injure  another,  is  unlawful;  that  it 
having  been  found  by  the  jury  that 
it  was  the  intention  of  the  defend- 
ants to  injure  the  plaintiff  in  his  trade, 
as  distinguished  from  the  intention 
of  legitimately  advancing  their  own 
interests,  the  question  raised  was 
whether,  in  consequence  of  the  deci- 
sion in  Allen  v.  Flood,  such  conduct 
is  lawful;  but  that  Allen  v.  Flood  is 
distinguishable  upon  the  ground  that 
there  the  purpose  of  the  defendant 
was,  by  the  acts  complained  of,  to 
promote  his  own  trade  interest,  which 
it  was  held  he  was  entitled  to  do, 
although  injurious  to  his  competitors; 
whereas  in  the  present  case,  while  it 
was  clear  that  there  was  combination, 
the  purpose  of  the  defendants  was  to 
injure  the  plaintiff  in  his  trade,  as 
distinguished  from  the  intention  of 
legitimately  advancing  his  own  in- 
terests. 

Lord  Brampton  also  held  that  the 
judgment  in  Allen  v.  Flood,  rightly 
understood,  did  not  control  the  pres- 
ent case,  the  alleged  cause  of  action 
being  very  different;  not  being  de- 
pendent npon  coercion  to  break  any 
particular  contract  or  contracts, 
though  such  causes  of  action  are  in- 
troduced into  the  claim,  but  the  real 
and  substantial  cause  of  action  being 
an  unlawful  conspiracy  to  molest  the 
plaintiff,  a  trader,  in  carrying  on  his 
business,  and  by  so  doing  to  invade 
his  undoubted  right;  and  that  no 
ground  existed  upon  which  the  acts 
of  defendants  might  be  excused  or 
justified.  With  regard  to  the  conspir- 
acy part  of  the  claim,  he  said,  adopt- 
ing the  words  of  WiUes,  J.,  in  Muleahy 
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V.  Rejr.  (1868)  L.  R.  8  H.  L.  (Eng.) 
at  page  817,  that  when  two  or  more 
agree  to  do  an  unlawful  act,  or  to  do 
a  lawful  act  by  unlawful  means,  the 
very  plot  is  an  act  in  itself  which, 
when  resulting  in  the  infliction  of 
damage,  becomes  actionable;  that  as 
the  overt  acts  which  follow  a  con- 
spiracy form  of  themselves  no  part 
of  the  conspiracy,  but  are  only  things 
done  to  carry  out  the  illicit  agreement 
already  formed,  if  they  are  sufficient 
to  accomplish  the  wrongful  object  of 
it,  it  is  immaterial  whether,  singly, 
those  acts  would  have  been  innocent 
or  wrongful,  for  they  have,  in  their 
combination,  brought  about  the  in- 
tended mischief,  and  it  is  the  wilful 
doing  of  that  mischief,  coupled  with 
the  resulting  damage,  which  consti- 
tutes the  cause  of  action;  not,  of 
necessity,  the  means  by  which  it  was 
accomplished. 

Lord  Lindley  said  that  Allen  ▼. 
Flood  had  so  important  a  bearing  on 
the  case  under  consideration  that  it 
was  necessary  to  ascertain  exactly 
what  was  really  decided  thereby;  that 
it  established  two  propositions:  one, 
a  far-reaching  and  extremely  impor- 
tant proposition  of  law,  and  the  other 
a  comparatively  unimportant  proposi- 
tion of  mixed  fact  and  law,  useful  as 
a  guide,  but  of  very  different  charac- 
ter from  the  first.  That  the  first  and 
important  proposition  is  that  an  act 
otherwise  lawful,  although  harmful, 
does  not  become  actionable  by  being 
done  maliciously,  in  the  sense  of  pro- 
ceeding from  a  bad  motive  and  with 
intent  to  annoy  or  harm  another;  that 
this  is  a  legal  doctrine  not  new  or 
laid  down  for  the  first  time  in  Allen 
V.  Flood;  that  it  had  been  gaining 
ground  for  some  time,  but  was  never 
before  so  fully  and  authoritatively  ex- 
pounded as  in  that  case.  That  in 
applying  this  proposition  care  must  be 
taken  to  bear  in  mind,  first,  that  in 
Allen  V.  Flood  criminal  responsibility 
had  not  to  be  considered;  secondly, 
that  even  in  considering  a  person's 
liability  to  civil  proceedings  the  prop- 
osition in  question  applies  only  to 
"acts  otherwise  lawful,"  i.  e.,  to  acts 
involving  no  breach  of  duty,  or,  in 
other   words,   no   wrong  to    anyone. 


That  the  second  proposition  is  that 
what  Allen  did  (which,  in  the  opin- 
ion of  the  majori^  of  the  House  of 
Lords,  was  simply  to  inform  the  em- 
ployers of  the  plaintiffs  that  most  of 
their  workmen  would  leave  them  if 
they  did  not  discharge  plaintiffs)  in- 
fringed no  right  of  the  plaintiffs,  even 
though  he  acted  maliciously  and  with 
a  view  to  injure  them;  but  that  no 
court  or  jury  is  bound  as  a  matter  of 
law  to  draw  from  the  facts  before  it 
inferences  of  fact  similar  to   those 
drawn  by  the  House  of  Lords  from  the 
evidence  relating  to  Allen  in  the  case 
before  them.    Passing  to  the  facts  of 
the  case  under  consideration.   Lord 
Lindley  said  that  the  liberty  of  plain- 
tiff to  earn  his  own  living  in  his  own 
way  involved  the  liberty  to  deal  with 
other  persons  who  were  willing  to  deal 
with  him;  that  this  liberty  is  a  right 
recognized  by  law,  its  correlative  be- 
ing the  general  duty  of  everyone  not 
to  prevent  the  free  exercise  of  this 
liberty,  except  in  so  far  as  his  own 
liberty  of  action  may  justify  him  in 
so  doing.    Continuing,  he  said:    "But 
a  person's  liberty  or  right  to  deal  with 
others  is  nugatory  unless  they  are  at 
liberty  to  deal  with  him  if  they  choose 
to  do  so.    Any  interference  with  their 
liberty  to  deal  with  him  affects  him. 
If  such  interference  is  justifiable  in 
point    of    law,    he    has    no    redress. 
Again,  if  such  interference  is  wrong- 
ful, the  only  person  who  can  sue  in 
respect  of  it  is,  as  a  rule,  the  person 
inunediately  affected  by   it;   another 
who  suffers  by  it  has  usually  no  re- 
dress; the  damage  to  him  is  too  re- 
mote,   and    it    would    be,    obviously, 
practically  impossible  and  highly  in- 
convenient to  give  legal  redress  to  all 
who  suffered  from  such  wronira.    Bat 
if  the  interference  is  wrongful  and  is 
intended  to  damage  a  third  person, 
and  he  is  damaged  in  fact, — ^in  otlier 
words,  if  he  is  wrongfully  and  inten- 
tionally struck  at  through  others,  and 
is  thereby  damnified, — the  whole  as- 
pect of  the  case  is  changed;  the  wnmg 
done  to  others  reaches  him,  his  rin^ts 
are    infringed,    although    iadireetly, 
and  damage  to  him  is  not  remote  or 
unforeseen,  bat  is  the  direct  coaae- 
quence  of  what  has  been  done."    And 
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he  farther  held  that  the  defendants' 
conduct  amounted  to  a  violation  of 
their  duly  to  the  plaintiff  and  his 
aurvants  and  customers,  to  leave  them 
in  the  undisturbed  enjoyment  of  their 
liberty  of  action;  that  such  conduct 
was  without  legal  justification  or  ex- 
cuse; and  that  the  intention  to  injure 
the  plaintiff  negatived  all  excuses  and 
disposed  of  any  question  of  remote- 
ness of  damagre. 

That  a  secondary  boycott  is  not 
necessarily  unlawful  is  also  more'  or 
less  directly  affirmed  by  the  courts  of 
California,  Montana,  and  Arizona. 
In  Duplex  Printing  Press  Co.  v.  Deer- 
iHg  (1918)  —CCA.  — ,  252  Fed. 
722,  it  was  held,  applying  the  law  of 
New  York  as  ascertained  and  an- 
nounced by  its  highest  court  in  Bos- 
sert  v.  Dhuy  (1917)  221  N.  Y.  842,  117 
N.  B.  682,  Ann.  Ca».  1918D,  661,  that 
secondary  boycott  is  lawful  if  unac- 
companied by  malice,  force,  violence, 
or  fraud.  But,  in  view  of  the  decision 
in  AtiBURN  Draying  Co.  v.  Wai!I»ll 
(reported  herewith)  ante,  901,  this 
conclusion  seems  not  to  have  been 
warranted. 

The  fact  that  J.  F.  Paricinson  Co. 
v.  Building  Trades  Council  (1908)  164 
Gal.  581,  21  L.R.A.(N.S.)  560,  98  Pac. 
1027,  16  Ann.  Cas.  1165,  goes  further 
fn  some  respects  than  any  other  de- 
cision on  the  subject,  makes  necessary 
a  somewhat  extended  statement  of  the 
grounds  upon  which  it  proceeded. 
The  facts  were  as  follows:  Plaintiff 
was  a  manufacturer  of  and  dealer  in 
building  materials.  The  principal  de- 
fendant, the  Building  Trades  Council, 
was  a  voluntary  association  composed 
of  delegates  from  various  labor  unions 
of  the  locality,  and  the  other  defend- 
ants were  labor  unions  composed  of 
artisans  engaged  in  the  various  crafts 
concerned  in  building  operations,  the 
officers  of  the  council-  and  of  the  sev- 
eral unions,  and  a  number  of  the  mem- 
bers of  the  unions.  The  rules  of  the 
various  unions  forbade  union  men  to 
work  on  the  same  job  or  in  the  same 
shop  with  nonunion  men,  or  to  handle 
or  use  in  their  several  employments 
materials  supplied  by  a  dealer  who  had 
been  declared  "unfair"  by  the  council 
because  of  the  en.ployment  by  him  of 


nonunion  workmen.  The  main  cause 
of  controversy  between  the  plaintiff 
and  defendants  appears  to  have  been 
the  employment  of  a  nonunion  tinner, 
who  hiid  sought  admission  to  the  tin- 
ners' union,  understanding  from  in- 
formation given  by  a  member  of 
another  union  that  the  initiation  fee 
would  be  925.  A  few  days  afterwards 
he  was  informed  that  the  initiation 
was  960.  This  and  other  circum- 
stances induced  him  and  the  plaintiff's 
manager  to  believe  that  the  initiation 
fee  had  been  raised  for  thC'  express 
purpose  of  "freezing  him  out."  It  was 
shown  by  the  evidence,  however,  that 
the  preliminary  steps  for  raising  the 
initiation  fee  had  been  taken  some 
time  before  the  tinner  was  employed 
by  the  plaintiff,  and  that  it  had  been 
ratified  by  all  the  superior  bodies 
whose  approval  was  required,  as  early 
88  the  day  upon  which  the  tinner  made 
his  application.  Acting  upon,  the  ad- 
vice of  the  plaintiff's  manager,  he 
determined  to  withdraw  his  applica- 
tion for  a  joumejrman's  card,  and 
instead  thereof  to  apply  for  a  master 
tinner's  card,  which  would  enable  him 
to  continue  the  work  he  was  doing 
without  any  violation  of  the  rules  of 
the  union,  and  would  cost  only  96. 
It  was  necessary,  however,  in  order 
to  entitle  him  to  a  master's  card,  that 
he  should  be  a  boss  and  an  employer 
of  labor,  not  a  journeyman  working 
for  wages.  In  order  to  comply  with 
this  condition  he  purchased  a  small 
amount  of  stock  in  the  plaintiff  cor- 
poration, and  upon  this  basis  claimed 
to  be  an  employer  within  the  rules  of 
the  union.  This  claim  was  disputed 
by  the  union,  and  is  characterized  by 
the  court  as  clearly  untenable.  The 
tinner  having  finally  refused  to  take 
out  a  jonmejrman's  card,  and  the 
plaintiff  having  refused  to  discharge 
him,  the  plaintiff  was  duly  declared 
"unfair,"  and  its  union  employees  giv- 
en notice  of  that  fact,  whereupon,  in 
pursuance  of  their  union's  rules,  they 
quit  work.  The  Trades  Council  also 
sent  to  all  contractors  of  the  vicinity 
employing  union  men  a  notice  that  the 
plaintiff  had  been  placed  on  the  "un- 
fair" list,  and  that  union  men  could 
not  work  for  or  handle  any  material 
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furnished  by  plaintiff  until  further 
notice.  Most  of  the  contractors  there- 
upon ceased  to  purchase  materials 
from  plaintiff,  who  instituted  an  action 
for  an  injunction  and  damages,  and 
in  the  court  below  obtained  a  final 
injunction  restraining  the  defendants 
"from  boycotting  plaintiff, — that  is  to 
say,  from  coercing  others  against 
their  will  to  withdraw  from  plaintiff 
their  beneficial  business  intercourse, 
through  or  by  threats  that  unless 
those  others  do  so  the  defendants  will 
cause,  directly  and  indirectly,  loss  to 
them,"  etc.  There  was  also  a  judg- 
ment for  $1  damages  and  the  costs. 
The  case  having  been  carried  to  the 
supreme  court,  Beatty,  Ch.  J.,  deliv- 
ered the  main  opinion ;  and,  in  review- 
ing the  evidence,  laid  stress  upon  the 
eircamstance  that  the  combination  of 
the  defendants  was  not  inspired  by 
any  malicious  purpose  or  feeling 
against  the  plaintiff,  but  that  it  em- 
braced the  world  at  large,  and  con- 
sisted wholly  in  an  agreement,  to 
which  all  the  members  were  pledged, 
that  they  would  refuse  to  work  for 
any  person  or  firm  who  employed  non- 
union men,  and  that  they  would  re- 
fuse to  work  upon  or  handle  any 
material  supplied  by  an  employer  of 
nonunion  men;  and  upon  the  circum- 
stance that  the  upshot  of  the  contro- 
versy was  the  inevitable  outcome  of 
the  rules  of  the  council  as  applied  to 
a  situation  brought  about  by  causes 
implying  no  actual  desire  on  the  part 
of  the  defendants  to  injure  the  plain- 
tiff- specially,  or  to  injure  it  at  all, 
except  in  so  far  as  the  enforcement  of 
the  rules  of  the  council  and  its  affil- 
iated unions  must  affect  injuriously 
all  those  who  might  undertake  to 
carry  on  business  in  defiance  of  those 
rules.  He  then  said :  "Can  it  be  said, 
in  view  of  this  more  specific  and  de- 
tailed statement  of  the  probative  facts 
involved  in  the  general  finding  of  the 
trial  judge,  that  the  defendants  en- 
tered into  a  conspiracy  for  the  purpose 
of  compelling  the  plaintiff,  by  coercion 
and  intimidation,  to  subject  its  busi- 
ness to  their  control?  Can  it  be  said 
that  they  entered  into  a  conspiracy  at 
all?  A  combination  there  certainly 
was,  but  it  had  no  reference  to  the 


plaintiff  except  as  the  business  of 
the  plaintiff  put  it  into  the  general 
class  (employers  of  labor)  who  would 
necessarily  be  affected  by  the  enforce- 
ment of  the  regulations  of  the  unions. 
Their  object  was  to  secure  higher 
wages,  shorter  hours,  and  more  fav- 
orable conditions  generally  than  em- 
ployers of  labor  might  be  willing  to 
concede,  and,  just  so  far  as  they  might 
be  successful  in  accomplishing  this 
object,  it  may  be  assumed  that  em- 
ployers, as  a  class,  the  plaintiff  in- 
cluded, would  incur  a  correspondint 
loss.  But  assuming  all  this,  would 
that  constitute  the  combination  a  con- 
spiracy? A  conspiracy  is  a  combina- 
tion of  two  or  more  persons  to 
accomplish  by  concerted  action  a 
criminal  or  unlawful  purpose,  or  a 
lawful  purpose  by  criminal  or'unlaw- 
ful  means ;  and,  to  support  the  conclu- 
sion that  these  defendants  were 
guilty  of  a  conspiracy,  it  must  be  h^ 
that  their  purpose  was,  at  least,  un- 
lawful, if  not  criminal;  or,  their  pur- 
pose being  lawful,  that  they  proposed 
to  attain  it  by  the  employment  of  some 
unlawful  means.  Limiting  our  consid- 
eration for  the  present  to  this  question 
of  conspiracy,  it  is  clear  that  the 
avowed  object  of  these  organizations 
— ^the  several  unions  of  workingmea 
and  the  council  in  which  they  were 
combined — was  in  no  sense  unlawful, 
and  the  discussion  may  be  confined  to 
the  question  whether  the  means  pro- 
posed for  its  attainment  were  unlaw- 
ful,— a  question  as  to  which  there  is 
a  wide  divergence  of  view  disclosed 
by  the  decisions  of  the  courts  of  dif- 
ferent jurisdictions,  and  often  by  the 
different  opinions  of  judges  of  the 
same  court."  After  the  examination 
of  a  number  of  decisions  (notably  Na- 
tional Protective  Asso.  v.  Cumming 
(1902)  170  N.  Y.  815,  68  L.R.A.  135, 
88  Am.  St.  Rep.  648,  63  N.  E.  369; 
Allen  V.  Flood  [1898]  A.  C.  1,  67  L.  J. 
Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46 
Week.  Rep.  268,  17  Times  L.  R.  125, 
62  J.  P.  696,  17  Eng.  Rul.  Gas.  285; 
Qttinn  v.  Leathem  [1901]  A.  C.  495, 1 
B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  66 
J.  P.  708,  60  Week.  Rep.  189,  86  L.  T. 
N.  S.  289,  17  Times  L.  R.  749,  27  Eng. 
Rul.  Gas.  66)  bearing  upon  the  ques- 
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tton  whether  an  act  lawful  in  itself  ia 
converted  by  a  malicious  or  bad  motive 
into  an  unlawful  act,  so  as  to  make 
the  doer  of  the  act  liable  to  a  civil 
action,  and  arriving  at  the  conclusion 
that  tiie  rule  that  a  bad  motive  can- 
not make  actionable  what  is  otherwise 
lawful  was  not  unsettled,  but  was 
more  firmly  established  by  the  deei- 
■ion  in  Quinn  v.  Leathem,  he  continued: 
"We  may,  therefore,  in  the  further 
consideration  of  this  case,  confine  our 
attention  to  what  the  defendants  did 
and  threatened  to  do,  and  to  the  simple 
question  whether  those  things  were  or 
were  not  in  themselves  lawful.  The 
general  objects  of  the  union  and  the 
council  being  lawful,  if  they  used  no 
unlawful  means  for  their  attainment, 
the  motives  which  inspired  their  ac- 
tion in  this  case  are  irrelevant  to  the 
question  of  conspiracy,  and  immaterial 
as  affecting  the  cause  of  action. 
.  .  .  Was  it  unlawful  to  send  the 
written  notices  to  the  contractors  em- 
ploying union  labor  that  the  plaintiff 
had  been  declared  unfair,  and  that 
union  men  could  not  work  for  it  or 
handle  material  supplied  by  it  till 
further  notice?  There  are  authorities 
on  both  sides  of  this  question,  but  I 
think  those  which  would  answer  it 
in  the  negative  have  the  better  rea- 
son. The  contractors  were  working 
in  harmony  with  the  unions  (as,  in- 
deed, the  plaintiff  had  previously 
done),  and  fair  dealing  required  that 
the  council,  representing  and  acting 
for  the  unions,  should  protect  such 
contractors  from  any  loss  they  might 
incur  if  left  in  ignorance  of  the  ac- 
tion it  had  taken.  If  they  had  not 
sent  the  notices,  some  of  those  con- 
tractors who  felt  constrained  to  stop 
dealing  with  plaintiff  when  informed 
that  it  had  been  declared  unfair  might 
have  purchased  material  which  they 
could  not  have  used;  and  it  is  only 
upon  the  assumption  that  such  pur- 
chases would  have  been  made  that 
the  plaintiff  can  base  a  claim  that  it 
was  damaged  by  the  notices.  But  can 
plaintiff  make  such  a  claim  as  a 
ground  for  equitable  relief?  It  seems 
very  clear  that  it  cannot;  for  with  full 
knowledge  that  it  had  been  declared 
unfair,  and  of  all  the  consequences 


flowing  from  that  declaration,  it  would 
not  have  been  justified  in  selling  mate- 
rial to  a  contractor  employing  union 
men,  without  disclosing  a  fact  so 
essential  to  his  freedom  of  contract. 
And  if  good  faith  and  fair  dealing  im- 
posed an  equal  obligation  upon  the 
plaintiff  and  the  council  to  inform  the 
contractors  of  what  the  plaintiff  knew, 
it  is  difficult  to  see  what  right  of  plain- 
tiff was  infringed  by  the  sending  of 
the  notices.  Their  only  effect  was  to 
enable  the  contractors  and  plaintiff  to 
conduct  their  future  dealings  on  equal 
terms.  .  .  .  The  fact  that  the  busi- 
ness agent  of  the  council,  in  the  course 
of  the  dispute  over  the  Waterman  af- 
fair, told  Mr.  Parkinson  that  they 
would  drive  him  out  of  business  if  he 
refused  to  observe  their  rules,  is  mate- 
rial only  in  so  far  as  it  is  an  item  of 
evidence  tending  to  show  that  the 
course  pursued  by  the  council  was 
dictated  by  a  malicious  purpose  to  in- 
jure the  plaintiff,  and  not  by  a  desire 
to  benefit  its  members.  I  think  myself, 
as  I  have  in  substance  said,  that  it 
has  very  slight  probative  force  for 
that  purpose,  and  that  it  is  complete- 
ly refuted  1^  all  the  facts  of  the 
ease.  But,  conceding  that  it  might 
have  warranted  the  superior  court  in 
concluding  that  the  motives  of  de- 
fendants were  tinctured  with  malice, 
it  cannot  be  denied  that  all  the  acts 
of  the  council  and  its  afiUiated  unions 
were  lawful,  and  that  they  were  adapt- 
ed to  the  promotion  of  the  plans  de- 
vised by  them  for  bettering  the 
condition  of  the  members.  Being  so 
adapted,  and  being  lawful  in  them- 
selves, they  could  not  be  -rendered 
actionable  by  the  mere  fact  that  some 
feeling  of  animosity  had  been  engen- 
dered in  the  course  of  the  controversy 
between  the  parties." 

He  then  proceeded  to  consider  the 
question  whether  defendants  were  lia- 
ble for  causing  certain  of  the  con- 
tractors who  had  withdrawn  their  pat- 
ronage from  plaintiff  in  consequence 
of  the  notice,  to  violate  existing  con- 
tracts, saying:  *The  law  is  pretty 
thoroughly  settled,  both  in  England 
and  in  this  country,  that  causing  an- 
other to  violate  his  contract  with  a 
third  party,  without  a  legal  justrfiea- 
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tion,  is  an  actionable  injury;  from 
whiclt  it  follows  that  if  the  defendants, 
by  sending  the  notices  to  the  contract- 
ors, caused  some  of  them  to  break 
their  contracts,  and  did  so  maliciously 
and  without  justification,  they  made 
themselves  liable,  »t  least,  to  an  ac- 
tion for  damages.  But  I  do  not  thioJc 
it  can  be  said  that  the  sending  of  the 
notices  was  without  justification.  The 
plaintiff  had  been  declared  unfair,  and 
it  was  certain  that,  until  that  action 
of  the  council  should  be  reversed,  no 
member  of  any  of  the  unions — so  long 
as  he  remained  a  member — would  han- 
dle material  supplied  by  the  plaintiff. 
The  contractors  to  whom  the  notices' 
were  sent  were  all  employing  union 
men,  and  it  was  no  less  tiie  duty  of 
the  plainiaff  than  of  the  council  to  in- 
form them,  with  a  view  to  future 
transactions,  that  they  could  not  use 
material  supplied  by  the  Parkinaon 
Gonqiany  without  engaging  nonunion 
men  in  place  of  the  men  they  had. 
If  this  is  so, — ^if  the  notice  to  the  con- 
tractors was  proper  and  essential  to 
fair  dealing  as  betwe«i  them  and  the 
plaintiff, — the  fact  that  some  of  them 
violated  their  eodsting  contracts  can- 
not be  deemed  a  wrong  caused  by  tiie 
defendants.  It  was  a  wrong  for  which 
the  oontractora  alone  were  responsi- 
ble." 

In  conclusion,  he  said :  "I  have  not 
attempted  to  review  in  detail  the 
numerous  cases  cited  by  counsel  in 
support  of  the  judgment.  The  task, 
indeed,  would  be  endless.  Speaking 
generally,  it  may  be  said  that  many  of 
them  relate  to  propositions 'which  are 
not  here  questioned,  while  many  of 
the  others,  like  Quinn  v.  Leathern 
(Eng.)  supra,  were  actions  for  dam- 
ages for  unlawful  interference  with 
a  legitimate  business,  in  which,  as  in 
that  case,  the  verdicts  were  sustained, 
and  on  subtantially  the  same  grounds. 
We  do  not  question  the  doctrine  of 
Quinn  v.  Leathem  as  we  gather  it 
from  the  opinions  of  the  judges — ^par- 
ticularly those  of  Lords  Brampton  and 
Lindley,  with  which  the  Lord  Chan- 
cellor agreed.  Any  injury  to  a  lawful 
business,  whether  the  result  of  a  con- 
spiracy or  not,  is  prima  facie  action- 
ableb  but  may  be  defended  upon  the 


ground  that  it  was  merely  the  result 
of  a  lawful  effort  of  the  defendants  to 
promote  their  own  welfare.  To  defeat 
this  plea  of  justification,  the  plaintiff 
may  offer  evidence  .that  the  acts  of 
the  defendants  were  inspired  by  ex- 
press malice,  and  were  done  for  the 
purpose  of  injuring  plaintiff,  and  not 
to  benefit  themselves.  The  principle 
is  the  same  which  permits  proof  of  ex- 
press malice  to  defeat  the  plea  of  priv- 
ilege in  libel,  or  the  defense  of  prob- 
able cause  in  actions  for  malicious 
prosecution  or  false  imprisonment. 
In  such  cases  as  Quinn  v.  Leathem  a 
verdict  for  the  plaintiff  imports  a  find- 
ing by  tiie  jury  that  the  injurious  acta 
of  the  defendants  which,  standing  by 
themselves,  are  actionable,  have  not 
been  justified;  or,  in  other  words,  that 
they  were  done  to  injure  the  plain- 
tiff, and  not  to  benefit  the  defendants; 
OF  that  the  means  employed  were  un- 
lawful. In  Quinn  v.  Leathem  the  ver- 
dict was  supported  on  both  grounds. 
There  was  proof  of  e^^ress  malice, 
and  of  unlawful  means  employed  to 
injure  plaintiff's  business.  In  this 
case  there  was  overwhelming  proof 
that  the  council,  when  the  occasion 
arose,  simply  put  in  force  a  rule  long 
before  adopted  for  their  own  benefit, 
and  not  directed  against  the  plaintiff 
or  any  particular  person.  Nor  did  ttie 
council,  the  unions,  or  their  members 
generally,  use  any  unlawful  means  to 
injure  the  plaintiff,  unless  it  was  un- 
lawful to  send  the  notices.  I  have 
expressed  the  opinion  that,  so  far  from 
being  unlawful,  the  sending  of  the  no- 
tices was  only  the  fulfilment  of  a  duty 
under  the  circumstances." 

Lorigan,  J.,  concurred  in  the  fore- 
going opinion. 

Sloss,  J.,  said  that  while  he  con- 
curred in  the  judgment,  he  was  not 
prepared  to  assent  to  anything  said  in 
the  main  opinion;  that  it  was  to  b« 
borne  in  mind  that  the  case  involved 
neither  the  use  of  violence  nor  the 
fear  of  violence,  nor  the  question  how 
far  it  is  unlawful,  whether  by  per- 
suasion or  other  means,  to  induce  one 
of  the  parties  to  a  contract  to  break 
it  to  the  damage  of  the  other,  since 
any  acts  of  the  latter  character  which 
might  have  been  committed  had  oe- 
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carred  prior  to  the  commencMnent  of 
the  action,  and  there  was  no  evidence 
that  any  further  interference  in  that 
direction  was  to  be  anticipated;  but 
that  the  real  question  turned  upon 
whether  it  was  unlawful  to  give  the 
notice  in  question.  "In  this  inquiry 
I  think  it  is  unimportant  that  the  de- 
fendants were  merely  acting  in  ac- 
cordance with  a  rule  adopted  before 
imy  difference  with  the  plaintiff  had 
arisen.  The  opinion  of  the  chief  jus- 
tice appears  to  proceed  upon  the 
theory  that,  since  the  defendants  had 
bound  themselves  to  act  in  a  certain 
way  in  the  event  of  a  eontrovwsy  of 
this  kind,  it  was  not  only  proper,  but 
laudable,  for  them  to  notify  cootract- 
ora  of  their  intended  action  and  of  the 
consequences  which  would  follow  to 
contractors  who  should  continue  to 
deal  with  the  plaintiff.  More  than 
this,  that  it  was  in  some  way  incum- 
bent upon  plaintiff  to  notify  contract- 
ors dealing  with  him  tiiat  a  continu- 
ance of  their  patronage  would  be 
likely  to  result  in  loss  to  them.  I  can- 
not agree  to  the  proposition  that  the 
rights  of  the  parties  are  in  any  way 
affected  by  such  considerations.  If 
the  defendanto'  course  of  conduct 
amounted  to  an  unlawful  interference 
with  plaintiff's  rii^ts,  it  was  not  made 
lawful  by  the  fact  that  the  defendants 
had  decided,  in  advance,  to  act  in  this 
way  whenever  an  occasion  should  pre- 
sent itself.  But  was  their  action  un- 
lawful? They  had  a  right,  as  has  been 
said,  to  cease  working  for  Parkinson. 
They  had  an  equal  right  to  cease  work- 
ing for  any  other  employer.  Upon 
what  ground,  then,  is  it  claimed  that, 
while  their  refusal  to  work  for  plain- 
tiff gave  plaintiff  no  cause  of  com- 
plaint, the  refusal  to  work  for  others 
did  give  plaintiff  a  ground  of  action? 
Because,  it  is  said,  they  are  bringing 
to  bear  upon  the  Parkinson  Ck>mpany, 
with  which  they  have  a  controversy, 
the  preissure  of  loss  inflicted  by  third 
persons  not  connected  with  the  main 
dispute,  and  are,  by  holding  over  these 
third  persons  the  risk  of  financial 
loss,  compelling  them  against  their 
will  to  inflict  upon  Partcinson  the  dam- 
age resulting  from  a  cessation  of  their 
patronage    This  is  the  argument  com- 


monly advanced  to  esteblish  the  il- 
legality of  what  has  been  called,  in 
much  of  the  recent  discussion  of  the 
subject,  a  'secondary*  rather  than  a 
'primaiy'  boycott.  I  do  not  see  thsA 
we  are  helped  to  a  solution  of  the 
question  of  the  illegality  of  the  de- 
fendants' acts  by  looking  into  the  "mo- 
tive'  or  Intenf  with  which  they  acted. 
Even  if  we  assume,  contrary  to  the 
decisions  of  this  court,  that  an  im- 
proper motive  may,  as  a  general  prop- 
osition, render  actionable  an  act  other- 
wise lawful;  or,  to  use  another  form 
of  statement,  that  damage  intention- 
ally inflicted  will  be  actionable  unless 
ite  infliction  can  be  justified  by  show- 
ing that  it  was  inspired  by  a  proper 
motive, — ^the  motive  with  which  these 
defendants  acted  was  not,  in  my  opin- 
ion, one  which  the  law  regards  as  im- 
proper. The  defendants  were  seeking, 
in  all  they  are  shown  to  have  done, 
to  secure  employment  by  the  plaintiff 
for  themselves  to  the  exclusion  of 
those  not  associated  with  them,  and 
to  secure  that  employment  upon  terms 
deemed  satisfactory  or  advantogeous 
to  them.  That  is  the  effort  of  every 
dealer  in  goods.  It  is  tiie  struggle  of 
competition,  and  is  no  more  to  be 
frowned  upon  where  the  subject  of 
trade  is  labor  than  where  it  is  a  spe- 
cific commodity.  The  uniting  or  com- 
bining of  a  number  of  persons  to  ac- 
complish a  lawful  object  by  lawful 
means  will  not  per  se  render  the  eon- 
duct  of  the  many  any  more  unlawful 
than  would  be  the  same  conduct  on 
the  part  of  any  one  of  them.  .  .  . 
The  injunction,  then,  must  rest  upon 
the  principle  that  it  is  unlawful  in 
an  effort  to  compel  A.  to  yield  a  legiti- 
mate benefit  to  B.,  for  B.  to  demand 
that  C.  withdraw  his  patronage  from 
A.  under  the  penalty  of  losing  B.'s 
services  or  patronage,  to  which  he  has 
no  contract  right.  .  .  .  Upon  a  con- 
sideration of  the  authorities,  I  think 
the  sounder  rule  is  that  one  who  is 
under  no  contract  relations  to  another 
may  freely  and  without  question  with- 
draw from  business  relations  with 
that  other.  This  includes  the  right  to 
cease  to  deal  not  only  with  one  per- 
son, but  with  others;  not  only  with 
the  individual  who  may  be  pursuing 
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a  course  deemed  detrimental  to  an> 
other  who  opposes  it,  but  with  all  who, 
by  their  patronage,  aid  in  the  mainte- 
nance of  the  objectionable  policies. 
In  other  words,  if  the  defendants  vio- 
lated no  right  of  the  Parkinson  Com- 
pany by  refusing  to  work  for  it,  they 
violated  none  by  refusing  to  work  for 
contractors  who  used  material  bought 
of  Parkinson.  Such  refusal,  as  is 
shown  in  the  opinion  of  the  chief 
juctice,  and  as  is  stated  in  the  testi- 
mony of  plaintiff's  manager  and  prin- 
cipal witaess,  was  the  'sum  total  of 
the  interference'  which  was  practised 
or  threatened." 

He  further  said  that  workmen  have 
an  absolute  tight  to  dispose  of  their 
labor  as  they  see  fit,  and  that  "so  long 
as  they  abstain  from  breach  of  con- 
tract, violence,  duress,  menace,  fraud, 
misrepresentation,  or  other  unlawful 
means,  they  may  lawfully  inflict  such 
damage  as  results  from  the  withhold- 
ing of  their  labor  or  patronage.  To 
quote  again  from  Judge  Qolmes's 
opinion  in  Vegelahn  v.  Guntner  (1896) 
167  Mass.  92,  86  L.R.A.  722,  67  Am. 
St  Rep.  443,  44  N.  E.  1077:  'If  it  is 
true  that  workingmen  may  combine, 
with  a  view,  among  other  things,  to 
getting  as  much  as  they  can  for  their 
labor,  just  as  capital  may  combine 
with  a  view  to  getting  the  greatest 
possible  return,  it  must  be  true  that, 
when  combined,  they  have  the  same 
liberty  that  combined  capital  has  to 
support  their  interests  by  argument, 
persuasion,  and  the  bestowal  or  re- 
fusal of  those  advantages  which  they 
otherwise  lawfully  control.'  The  terms 
'intimidation'  and  'coercion,'  so  fre- 
quently used  in  the  discussion  of  this 
question,  seem  to  me  to  have  no  ap- 
plication to  such  acts  as  were  here 
committed.  One  cannot  be  said  to  be 
'intimidated'  or  'coerced,'  in  the  sense 
of  unlawful  compulsion,  by  being  in- 
duced to  forego  business  relations 
with  A.,  rather  than  lose  the  benefit 
of  more  profitable  relations  with  B. 
It  is  equally  beside  the  question  to 
speak  of  'threats,'  where  that  which  is 
threatened  is  only  what  the  party  has 
a  legal  right  to  do.  It  may  be  that 
the  combination  of  great  numbers  of 
men,  as  of  great  amounts  of  capital. 


has  placed  in  the  hands  of  a  few  per- 
sons an  immense  power,  and  one 
which,  in  the  interest  of  the  general 
welfare,  ought  to  be  limited  and  con- 
trolled. But  if  there  be,  in  such  com- ' 
binations,  evils  which  should  be  re- 
dressed, the  remedy  is  to  be  sought, 
as  to  some  extent  it  has  been  sought, 
by  legislation.  If  the  conditions  re- 
quire new  laws,  those  laws  should  be 
made  by  the  lawmaking  power,  not  by 
the  courts." 

Angellotti,  J.,  said  that  he  concurred 
in  the  judgment  and,  generally,  in 
what  has  been  said  by  the  chief  justie* 
in  his  opinion  upon  such  matters  as 
were  material  to  a  detemination  of 
the  appeal;  that  the  only  material 
question  in  the  case  as  to  which  there 
could  be  any  doubt  was  whether  de- 
fendants had  been  guilty  of  any  such 
coercion  or  intimidation  toward  the 
patrons  of  the  plaintiff,  tending  to  in- 
jure its  business,  as  would  warrant 
the  granting  of  relief  by  injunction; 
that  while  the  notice  given  was  in  ef- 
fect a  statement  to  the  effect  that  if 
persons  notified  desired  to  retain 
union  men  in  their  employ  they  must 
refrain  from  using  materials  supplied 
by  plaintiff,  and  was  thus  effectual  to 
deprive  it,  to  its  injury,  of  the  pat- 
ronage of  those  who  preferred  to  re- 
tain such  union  employees,  it  did  not 
constitute  the  coercion  or  intimida- 
tion as  to  which  the  courts  can  extend 
relief.  Continuing,  he  said:  "In  the 
absence  of  statutory  prohibition  of 
such  combinations,  the  right  of  per- 
sons, no  matter  how  numerous,  to  vol- 
untarily agree  among  themselves  to 
withhold  their  labor  from  anyone  for 
any  reason  they  see  fit,  and. volun- 
tarily abide  by  such  agreement,  seems 
clear.  The  decisions  now  generally 
recognize  that  right,  so  far  as  an  em- 
ployer with  whom  some  dispute  has 
arisen,  and  who  refuses  to  grant  de- 
mands which  they  deem  essential  to 
their  interests,  is  concerned,  even 
though  the  effect  of  their  refusal  to 
work  for  him  would  be  most  injurious 
to  him.  If  he  yields  to  their  demands, 
he  may  be  said  to  have  been  coerced 
into  doing  so  by  the  fear  that,  if  he 
does  not,  he  will  not  be  able  to  obtain 
sneh  onployees  as  will  enable  him  to 
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properly  carry  on  his  business;  but 
this  is  not  the  kind  of  coercion  of 
which  the  courts  can  talce  notice. 
Those  who  have  labor  to  give  have 
the  same  right  to  insist  upon  the  terms 
upon  which  it  shall  be  given  by  them, 
as  have  employers  to  refuse  to  em- 
ploy except  upon  such  terms  as  they 
see  fit  to  make;  and  the  law  will  not 
interfere  with  either  class  in  the  law- 
ful exercise  of  that  right.  Even  where 
the  courts  hold  that  the  motive  with 
which  an  otherwise  lawful  act  is  done 
may  render  the  act  unlawful,  it  is 
held  that  there  is  no  unlawful  motive 
where  there  is  a  mere  refusal  of  or- 
ganized labor  to  work  for  one  who  re- 
fuses to  concede  such  terms  as  to 
wages,  hours,  etc.,  as  they  in  good 
faith  demand,  for  the  purpose  of  com- 
pelling him  to  accede  to  more  reason- 
able terms.  But  in  this  state  and  in 
most  of  the  othei'  states,  the  motive 
with  which  a  lawful  act  is  done  is 
absolutely  immaterial.  Where  such  is 
the  rule,  the  right  of  persons  asso- 
ciated in«  labor  unions  to  voluntarily 
withhold  their  labor  for  any  reason, 
and  with  any  motive,  would  appear  to 
be  absolute;  and,  after  careful  con- 
sideration of  the  authorities,  I  can  see 
no  material  distinction,  so  far  as  the 
lawfulness  of  the  act  is  concerned,  be- 
tween the  withholding  it  from  A.,  with 
whom  they  have  some  dispute  aris- 
ing out  of  his  treatment  of  union  la- 
bor, and  withholding  it  from  B., 
against  whom  they  have  no  other 
grievance  than  that  he  is  assisting  A. 
by  trading  with  him.  That  their  mo- 
tive in  withholding  it  from  B.  is  to 
induce  A.  to  accede  to  their  terms 
through  the  apprehended  loss  of  B.'s 
patronage  is  inunaterial,  even  if  it 
be  conceded  that  there  is  .anything 
wrong  in  such  a  motive,  which  I  do 
not  grant  On  this  point  I  am  in  en- 
tire accord  with  the  views  expressed 
by  Justice  SIoss.  But,  regardless  of 
tbis,  their  simple  withholding  of  labor 
being  lawful,  the  courts  will  not  in- 
quire into  their  motives.  We  are,  of 
coarse,  speaking  of  cases  where  there 
is  no  contract  between  employer  and 
employee  under  the  terms  of  Which 
the  legal  obligation  rests  upon  the  em- 
ployees to  continue  work.  There  is 
6'  A.L.R.— 60. 


no  consideration  of  that  kind  in  this 
case,  and  we  need  not  consider  how  it 
would  affect  the  question.  If  em- 
ployees thus  banded  together  have  a 
lawful  right  to  withhold  their  labor 
from  one  unless  he  refrains  from  pat- 
ronizing another,  there  can  be  noth- 
ing unlawful  in  their  simple  announce- 
ment that  they  intended  to  do  so.  It 
may  be  claimed  by  some  that  such 
combinations  of  labor  are  inimical  to 
the  public  welfare;  but  that,  it  ap- 
pears to  me,  is  purely  a  question  for 
the  legislative  department  of  the  gov- 
eniment.  The  question,  in  this  re- 
spect, is  the  same  in  character  as 
would  arise  over  any  kind  of  combina- 
tion for  business  purposes." 

In  this  opinion  Henshaw,  J.,  and 
Melvin,  J.,  concurred. 

Shaw,  J.,  dissenting,  said:  "The 
claim  of  the  defendants  appears  to  be 
that  these  notices  were  intended  for 
the  benefit  of  the  several  persons  to 
whom  they  were  sent,  to  warn  them  of 
the  consequences  that  might  attend 
their  patronizing  the  plaintiff,  so  that 
they  could  avoid  doing  so  and  thereby 
escape  the  evil  results  that  would 
otherwise  come  to  them,  and  that  the 
sending  of  notices  for  such  a  purpose 
is  not  only  lawful  and  innocent,  but 
praiseworUiy  as  well;  that  these  con- 
sequences would  not  come  as  a  result 
of  any  act  done  with  reference  to  the 
parties  warned,  but  as  the  result  of 
conditions  that  existed  under  the 
union  rules,  established  long  before 
any  difficulty  with  plaintiff  arose. 
These  rules  seem  to  be  regarded  as  of 
similar  force  to  the  law  of  the  land, 
and  a  notice  not  to  disregard  them  as 
8  friendly  act,  similar  to  a  notice  to 
a  friend  not  to  violate  the  law.  I  con- 
cede, of  course,  that  where  a  strike 
has  been  determined  upon  the  mere 
sending  of  a  notice  of  the  fact  is  not 
unlawful  or  blameworthy,  and  cannot 
be  made  the  foundation  of  an  action. 
Perhaps  the  sending  of  these  notices 
under  some  circumstances  might  have 
been  considered  as  ah  act  of  this 
character.  But,  under  the  circum- 
stances disclosed  in  this  case,  and  in 
view  of  the  findings  of  the  court, 
which  show  that  the  acts  of  the  de- 
fendants   were    intended    to    coerce 
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plaintiff's  patrons  to  cease  dealing 
with  plaintiff  in  order  to  injure  plain- 
tiff in  its  property  risrhts,  the  conduct 
of  the  defendants  must  be  considered 
as  malicious  and  unlawful.  The  de- 
fendants had  the  right,  by  lawful 
means,  to  persuade  or  induce  others 
to  cease  dealing  with  plaintiff,  al- 
though their  purpose  in  so  doing  was 
to  injure  the  plaintiff  in  its  business, 
and  constrain  plaintiff  to  yield  to  their 
demands  in  regard  to  the  conduct  of 
plaintiff's  business.  It  is  only  when 
they  seek  to  accomplish  such  injury 
by  the  use  of  means  which  the  law 
deems  unlawful  that  their  action  to 
that  end  becomes  unlawful,  and  the 
resulting  injury  an  actionable  wrong. 
The  entire  case  depends  <hi  the  ques- 
tion whether  or  not  the  means  by 
which  the  defendants  induced  the 
plaintiff's  customers  to  cease  dealing 
with  it  were  unlawful." 

He  further  said  that  where  one  per- 
son induces  another  to  do  an  act  in- 
jurious to  a  third  person,  the  mere 
fact  that  the  person  instigating  the 
doing  of  the  act  was  actuated  by  a 
bad  motive,  or  by  malice  toward  the 
third  person,  will  not  make  his  instiga- 
tion unlawful,  but  that  to  make  such 
instigation  unlawful  the  customer 
must  be  induced  to  cease  dealing  with 
the  party  intended  to  be  injured,  by 
means  of  some  force,  intimidation,  or 
coercion  which  destroys  his  freedom 
of  action  and  constrains  him  to  cease 
such  dealing  when  he  does  not  wish 
to  do  so,  and  would  not  do  so,  except 
for  the  constraint  put  upon  him ;  that 
it  is  not  necessary,  in  order  to  consti- 
tute such  undue  influence  or  coercion, 
that  there  should  be  any  sort  of  physi- 
cal violence  done  or  threatened,  or 
that  there  should  be  any  act  done  or 
threatened  which,  in  itself  and  apart 
from  its  effect  in  controlling  the  ac- 
tion of  the  person  coerced,  would  be 
unlawful;  but  that  it  is  suflicient,  if 
the  acts  threatened,  although  lawful, 
are  of  such  a  character  that,  if  done, 
they  will  cause  loss  or  injury  to  the 
person  threatened,  of  so  serious  a  na- 
ture that  the  mere  threat  prevents  him 
from  exercising  his  own  will  in  the 
matter,  and  causes  him,  against  his 
will,  to  act  injuriously  to  the  person 


intended  to  be  injured.    And  after  re- 
viewing a  number  of  decisions  tend- 
ing to  support  the  principles  thus  laid 
down,  he  said,  recurring  to  the  facts 
of  the  case:    "It  is  of  no  importance 
that  the  rules  were  adopted  without 
special  reference  to  the  plaintiff.  They 
were  adopted  for  the  express  purpose 
of  being  put  in  force  against  any  per- 
son when  the  occasion  should  arise 
which  made  it  desirable  that  the  con- 
duct of  such  person  should  be  in- 
fluenced or  controlled.    The  effect,  in 
contemplation  of  law,  is  the  same  as 
if  they  had  been  made  expressly  for 
the  occasion  for  which  they  were  used. 
Nor  is  the  case  of  plaintiff  defeated 
by  the  fact  that  the  only  act  done  by 
the  defendants  at  the  time  of  the  boy- 
cott was  the  sending  of  notices  that 
the  plaintiff  has  been  declared  unfair, 
without  threat  of  any  sort  accompany- 
ing it.    It  is  in  evidence  that  all  the 
persons  thus  notified  knew  of  the  pur- 
port and   effect  of  the   union   rules 
which  would  be  applied  in  such  a  case. 
The  defendants  had  created  this  en- 
gine of  oppression  for  use  at  any  time 
they  desired,  and  had  pr^Mured  the 
signal  upon  which  it  was  to  become 
active.    The    parties    notified    w«re 
aware  of  all  this,  and  the  defendants 
also  knew  that  these  parties  had  this 
knowledge.    Further  words  were  un- 
necessary!   The  threat  would  not  have 
been  more  complete  if  the  notice  had 
expressly  stated  that  all  business  with 
the  Parkinson  Company  must  stop  nor 
der  penalty  of  a  strike  of  their  union 
workmen.     The    defendants    had    ar- 
ranged this  condition  of  affairs.    They 
cannot  escape  its  effects  on  the  ground 
that  they  were  simply  giving  informal 
tion  of  action  which  would  inevitably 
take  place,  and  were  doing  it  for  the 
benefit  of  the  contractors,  so  that  th^y 
might  act  as  requested,  and  thus  avoid 
the  damages  otherwise  ensuinx-     If 
the  action  of  which  this  notice  was 
given  had  been  that  of  third  persons, 
for  whom  defendants  were  in  no  wise 
responsible,  or  with  whom  they  were 
not  in  collusion,  such  a  claim  might 
stand.    But  the  action  of  which  they 
were  so  kindly  notifying  the  contract- 
ors was  their  own  action,  long  before 
resolved  upon.    If  they  had  no  ri^^t 
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to  act  in  this  manner  for  this  purpose, 
the  fact  that  it  was  previously  tir- 
ransred  or  decided  upon  for  this  or  any 
similar  occasion  was  immaterial.  It 
is  further  argrued  that  the  only  thing 
with  which  the  customers  were  threat- 
ened was  a  strike  of  these  customers' 
employees;  that  this  threat  was  made 
by.  the  men  themselves,  through  their 
agents,  authorized  to  act  for  them; 
And  tiiat  they  had  a  lawful  right  to 
strike  at  any  time  and  for  any  cause,  or 
no  cause,  and  hence  that  their  conduct 
was  not  unlawful.  The  principle  set- 
tled by  the  cases  cited,  howler,  is 
that,  while  men  have  a  right  to  strike, 
they  have  no  right  by  that  means  to 
coerce  their  employers  so  as  to  com- 
pel them  to  act  to  the  injury  of  a  third 
person.  The  fact  tiiat  they  were  to 
strike  in  such  numb^:^  gave  them  a 
power  over  the  threatened  customers 
-of  plaintiff  which  constituted  undue 
influence  over  them,  or  coercion,  or 
intimidation,  as  most  of  the  authori- 
ties usually  express  it,  and  this  coer- 
cion, exercised  for  the  purpose  of  in- 
juring a  third  person,  is  an  unlawful 
act,  and  makes  the  resulting  injury  an 
unlawful  injury,  which  may  be  en- 
joined if  only  threatened,  and  which, 
if  committed,  may  be  redressed  by  an 
action  for  damages.  It  is  the  control 
-of  another's  conduct  against  his  will 
that  is  the  unlawful  element  in  this 
proposition.  This  being  unlawful,  the 
resulting  injury  to  a  third  person  is 
unlawful,  although  every  other  act  in 
the  transaction  is  lawful  in  itself.  So 
far  as  this  unlawful  element  is  con- 
cerned, it  is  immaterial  whether  that 
-control  is  obtained  by  fear  produced 
by  the  immediate  prospect  of  serious 
pecuniary  loss,  as  the  result  of  a 
threatened  strike,  or  by  fear  produced 
by  a  threat  of  bodily  injury." 

The  opinions  of  the  majority  of  the 
court  seem  to  put  the  decision  on  the 
ground  that  the  conduct  of  the  de- 
fendants was  justifiable  as  a  lawful 
effort  to  promote  their  own  welfare, 
and  that  the  evidence  was  insufiicient 
to  support  the  claim  that  the  acts  of 
"the  defendants  were  inspired  by  ex- 
press malice,  and  were  done  for  the 
purpose  of  injuring  plaintiff,  and  not 
for  the  benefit  of  themselves ;  and  thus 


far  the  case  is  perfectly  consistent 
with  Quinn  v.  Leathem.  But  they  go 
further  in  the  attempt  to  justify  their 
decision,  when  they  take  the  position 
that,  the  right  of  the  members  of  the 
unions  to  refuse  to  work  for  those  who 
should  purchase  materials  from  the 
plaintiff  being  an  absolute  one,  an  in- 
tent to  injure  a  tiiird  person  by  its 
exercise  cannot  render  it  unlawful  as 
to  such  third  person;  and  therefore 
that,  it  being  a  lawful  act,  a  threat 
to  do  it  could  not  work  coercion  in  a 
legal  sense.  The  weak  link  in  this 
chain  of  logic  is  the  assumption  that 
the  exercise  of  an  absolute  right  can 
never  infringe  upon  the  rights  of  third 
persons  indirectly  affected  thereby. 
This  assumption  seems  unwarrantable 
in  that  it  overlooks  the  fact  that  the 
exercise  of  such  a  right  may  operate 
to  control  another's  conduct  against 
his  will,  and  that  it  may  be  so  exer- 
cised with  the  direct  intention  of 
thereby  inflicting  loss  upon  a  third 
person.  The  necessary  implication  is 
that  one  has  a  right  to  enjoy  business 
relations  with  his  fellow  men  only 
upon  the  sufferance,  not  of  themselves, 
but  of  those  whose  relation  to  them 
is  such  as  to  enable  them  to  control 
their  conduct, — a  sufferance  which 
may  at  any  time  and  for  any  reason, 
or  no  reason  whatever,  be  witiidrawn. 
Such  a  condition  might  bec<Hne  in- 
tolerable. It  would  leave  the  individ- 
ual to  the  tyranny  of  the  mob, — a  tjrr- 
anny  far  worse  than  that  of  the  most 
absolute  ruler,  because  unrestrained 
by  the  fear  of  consequences. 

The  position  taken  in  the  foregoing 
case  is  reaffirmed  in  Pierce  v.  Stable- 
men's Union  (1909)  156  Cat  70,  108 
Pac.  824,  in  which,  in  holding  an  in- 
junction against  "intimidating,  har- 
assing, or  interfering  with  any  cus- 
tomer or  customers,  patron  or  patrons, 
of  plaintiffs,  in  connection  with  the 
business  of  plaintiffs,  either  by  boy- 
cott or  by  threats  of  boycott,  or  by 
any  other  threats,"  to  be  too  broad, 
it  is  said :  "The  right  of  united  labor 
to  strike  in  furtherance  of  trade  in- 
terests (no  contractual  obligation 
standing  in  the  way)  is  fully  recog- 
nized. The  reason  for  the  strike  may 
be  based  upon  the  refusal  to  comply 
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with  the  employees'  demand  for  the 
betterment  of  wages,  conditions, 
hours  of,  labor,  the  discharge  of  one 
employee,  the  engagement  of  another, 
— any  one  or  more  of  the  multifarious 
considerations  which  in  good  faith  may 
be  believed  to  tend  toward  the  ad- 
vancement of  the  employees.  After 
striking,  the  employee  may  engage  in 
a  boycott,  as  that  word  is  here  em- 
ployed. As  here  employed,  it  means 
not  only  the  right  to  the  concerted 
withdrawal  of  social  and  business  in- 
tercourse, but  the  right  by  all  legiti- 
mate means — of  fair  publication,  and 
fair  oral  or  written  persuasion — ^to  in- 
duce others  interested  in,  or  sympa- 
thetic with,  their  cause,  to  withdraw 
their  social  intercourse  and  business 
patronage  from  the  employer.  They 
may  go  even  further  than  this,  and 
request  of  another  that  he  withdraw 
his  patronage  from  the  employer,  and 
may  use  the  moral  intimidation  and 
coercion  of  threatening  a  like  boy- 
cott against  him  if  he  refuses  so  to 
do.  This  last  proposition  necessarily 
involves  the  bringing  into  a  labor  dis- 
pute between  A.  and  B.,  C,  who  has 
no  difference  with  either.  It  contem- 
plates that  C,  upon  request  of  B.,  and 
under  the  moral  intimidation  lest  B. 
boycott  him,  may  thus  be  constrained 
to  withdraw  his  patronage  from  A., 
with  whom  he  has  no  controversy. 
This  is  the  'secondary  boycott,'  the 
legality  of  which  is  vigorously  denied 
by  the  English  courts,  the  Federal 
courts,  and  by  the  courts  of  many  of 
the  states  of  this  nation.  Without 
presenting  the  authorities,  which  are 
multitudinous,  suffice  it  to  state  the 
other  view,  in  language  of  the  Presi- 
dent of  the  United  States,  but  recently 
uttered:  *A  body  of  woiicmen  are  dis- 
satisfied with  the  terms  of  their  em- 
ployment. They  seek  to  compel  their 
employer  to  come  to  their  terms  by 
stiiking.  They  may  legally  do  so. 
The  loss  and  inconvenience  he  suffers 
he  cannot  complain  of.  But  when  they 
seek  to  compel  third  persons,  who 
have  no  quarrel  with  their  employer, 
to  withdraw  from  all  association  with 
him,  by  threats  that  unless  such  third 
persons  do  so  the  workmen  will  in- 
flict similar  Injury  on  such  third  per- 


sons, the  combination  is  oppressive, 
involves  duress,  and,  if  injury  results, 
it  is  actionable.'  President  Taft,  Hc- 
Clure's  Magazine,  June,  1909,  p.  204. 
Notwithstanding  the  great  dignity 
which  attaches  to  an  utterance  such 
as  this,  which,  as  has  been  said,  is  but 
the  expression  of  numerous  courts  up- 
on the  subject-matter,  this  court,  after 
great  deliberation,  took  what  it  be- 
lieved to  be  the  truer  and  more  ad- 
vanced ground,  above  indicated,  and 
fully  set  forth  in  J.  F.  Parkinson  Co. 
V.  Building  Trades  Council  (1908)  164 
Cal.  581,  21  L.R.A.(N.S.)  650,  98  Pac. 
1027,  16  Ann.  Cas.  1166.  In  this  re- 
spect this  court  recognises  no  sub- 
stential  distinction  between  the  so- 
called  primary  and  secondary  boycott. 
Each  rests  upon  the  right  of  the  union 
to  withdraw  its  patronage  from  its 
employer,  and  to  induce  by  fair  meiins 
any  and  all  other  persons  to  do  the 
same,  and  in  exercise  of  those  means, 
as  the  unions  would  have  the  unques- 
tioned right  to  withhold  their  patron- 
age from  a  third  person  who  con- 
tinued to  deal  with  their  employer,  so 
they  have  the  unquestioned  right  to 
notify  such  third  person  that  they  will 
withdraw  their  patronage  if  he  con- 
tinues so  to  deal."  From  this  conclu- 
sion, however,  Shaw,  J.,  dissented  up- 
on the  ground  that  the  means  em- 
ployed for  the  coercion  or  intimidation 
of  a  third  person  in  a  "secondary  boy- 
cott" are  unlawful  whenever  they  are 
such  as  are  calculated  to,  and  actually 
do,  destroy  his  free  will  and  cause  him 
to  act  contrary  to  his  own  volition  in 
his  own  business,  to  the  detriment  of 
the  person  toward  whom  the  main  boy- 
cott or  strike  is  directed;  saying  that 
a  close  analysis  of  the  cases  on  the 
subject  shows  that  the  supreme  court 
of  California  stands  alone. 

In  Truax  v.  Bisbee  Local,  C.  W.  U. 
(1918)  19  Ariz.  379,  171  Pac.  121,  the 
court  referred  with  approval  to  the 
statement  made  in  Pierce  v.  Steble- 
men's  Union  (1909)  156  CaL  70,  lOS 
Pac.  824,  that  striking  employees  may 
request  of  another  that  he  wittidraw 
his  patronage  from  the  employer,  and 
may  use  the  moral  intimidation  and 
coercion  of  threatening  a  like  boycott 
against  him,  if  he  refuse  to  do  so. 
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In  Lindsay  &  Co.  v.  Montana  Fed- 
eration of  Labor  (1908)  37  Mont.  264, 
18  L.R.A.(N.S.)  707,  127  Am.  St  Rep. 
722.  96  Pac.  127,  it  was  held  that  a 
combination  of  workmen  to  withdraw 
fheir  patronage  from  a  merchant,  and 
from  those  who  deal  with  him,  is  not 
an  onlawful  act  which  equity  may  en- 
join. The  reasoning  on  which  the 
eonrt  bases  its  conclusion  is  tiiat  it 
is  not  necessarily  unlawful  for  many 
to  combine  to  do  what  any  one  of  them 
alone  might  lawfully  do;  and  that 
therefore  a  labor  organization  may,  in 
furtherance  of  the  objects  of  its  ex- 
istence, divert  the  trade  to  third  par- 
ties from  one  with  whom  it  is  in  con- 
troversy, so  long  as  the  means  used 
to  make  the  boycott  effective  are  not 
illegal.  This  decision  seems  clearly 
to  recognize  the  existence  of  a  right 
in  a  labor  union  which  may  lawfully 
be  exercised,  notwithstanding  it  may 
cause  loss  to  another. 

So  also  in  EJmpire  Theater  Co.  v. 
Cloke  (1917)  53  Mont  188,  L.RJ^. 
1917E,  383,  163  Pac.  107,  it  was  held 
that  a  publication  to  the  effect  that 
patrons  of  a  concern  alleged  to  be  un- 
fair to  union  labor  will  themselves  be 
regarded  as  unfair,  and  disciplined  if 
members  of  unions,  or  boycotted  by 
anion  labor,  is  not  an  unlawful  threat 
which  can  be  enjoined.  The  court 
said:  "What  then,  was  the  threaf 
conveyed  by  the  acts  of  the  defend- 
ants, according  to  the  findings?  In 
the  last  analysis,  it  was  that  all  those 
who  patronized  the  theater  in  defiance 
of  the  boycott  would  themselves  be 
classed  as  unfriendly  and  subjected 
to  boycott  in  their  turn,  a  warning 
similar  to  that  conveyed  by  the  Lind- 
say circular,  implicit  in  the  Dilno  ban- 
ner, and  necessarily  involved  in  every 
earnest  boycott.  We  realize  that 
many  courts  treat  this  as  a  threat  in 
the  legal  sense  because  of  the  power 
of  numbers  behind  it  and  have  en- 
joined the  execution  of  it  upon  the 
assumption  that  the  person  boycotted 
is,  through  the  intimidation  of  others, 
deprived  of  something  to  which  he  has 
a  vested  right  As  we  see  it  this 
position  is  anwarranted  in  every  par- 
ticular. There  is  no  intimidation  in 
the  legal  sense  unless  there  is  a  threat 


in  the  legal  sense.  Every  person  has 
the  right,  singly  and  in  combination 
with  others,  to  deal  or  refuse  to  deal 
with  whom  he  chooses;  to  reach  his 
decision  in  that,  as  in  all  other  mat- 
ters, upon  or  without  good  reason;  to 
regard  as  unfriendly  all  those  who, 
with  or  without  justification,  refuse 
to  co-operate  or  sympathize.  These 
rights  do  not  depend  upon  the  char- 
acter, numbers,  or  influence  of  those 
who  seek  to  exercise  them;  nor  upon 
the  occasion  for  their  exercise;  nor 
upon  the  consequences  which  may  fol- 
low from  their  legitimate  use.  They 
have  been  recognized  by  this  court  as 
existing  in  an  incorporated  railway 
benefit  society  (Peek  v.  Northern  P. 
R.  Co.  (1916)  61  Mont  296,  L.R.A. 
1916B,  836,  162  Pac.  421),  and  it  may 
be  said  in  passing  that  they  likewise 
belong  to  the  merchants'  associations, 
to  consumers  interested  in  the  cost  of 
living,  and,  in  some  measure,  to  all 
other  persons  or  groups  of  persons  by 
whom  a  boycott  may  be  conceived 
and  practised.  The  defendants  had 
these  rights,  and,  having  than,  could 
lawfully  announce  their  intention  to 
assert  them.  The  plaintiff,  on  the  oth- 
er hand,  has  no  vested  right  in  the 
patronage  of  the  defendants,  or  of 
anyone  else  who  may  choose  to  with- 
hold it;  and,  no  more  than  the  plain- 
tiff, have  the  persons  who  may  choose 
to  patronize  it  any  vested  right  to 
such  patronage.  Such  persons  may 
take  such  patronage  on  the  terms  im- 
posed, or  not,  as  they  see  fit,  just  as 
the  defendants  and  their  friends  may, 
if  they  see  fit  choose  to  regard  a  re- 
jection of  these  terms  as  a  rejection 
of  their  patronage.  In  short  the 
threat'  conveyed  was  to  do  what  the 
defendants  lawfully  could  do,— a  mere 
warning  of  their  intention,  which  they 
could  lawfully  give." 

In  some  cases  it  is  not  possible  to 
state  with  any  degree  of  positiveness 
whether  the  decision  that  the  conduct 
of  defendant  in  carrying  on  or  threat- 
ening a  secondary  boycott  was  based 
on  a  finding  of  fact  as  to  the  existence 
of  an  unlawful  purpose,  or  upon  the 
denial,  as  a  matter  of  law,  of  the  ex- 
istence of  any  right  capable  of  exer- 
cise for  a  lawful  purpose.   See  Ameri- 
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can  Federation  of  Labor  v.  Buck's 
Stove  &  Range  Co.  (1909)  83  App. 
D.  C.  83,  32  L.R.A.(N.S.)  748  (an  ac- 
tion for  an  injunction) ;  Wilson  v.  Hey 
(1908)  232  m.  389,  16  L.R.A.(N.S.) 
85, 122  Am.  St.  Rep.  119,  83  N.  E.  928, 
13  Ann.  Gas.  82  (action  for  an  injunc- 
tion) ;  Matthews  v.  Shankland  (1898) 
25  Misc.  604,  56  N.  Y.  Supp.  123  (mo- 
tion to  vacate  preliminary  injunc- 
tion) ;  Patterson  v.  Building  Trades 
Council  (1902)  11  Pa.  Dist.  R.  500 
(motion  to  continue  preliminary  in- 
junction) ;  Loewe  v.  California  State 
Federation  of  Labor  (1905)  189  Fed. 
71  (motion  for  preliminary  injunc- 
tion) ;  Rocky  Mountain  Bell  Teleph. 
Co.  V.  Montana  Federation  of  Labor 
(1907)  156  Fed.  809  (action  for  an  in- 
junction) . 

Other  cases  clearly  deny  that  the 
conduct  of  a  labor  union  in  instituting 
a  secondary  boycott  is  justifiable  as 
an  act  of  competition.  Hopkins  v.  Ox- 
ley  Stave  Co.  (1897)  28  C.  C.  A.  99,  49 
U.  S.  709,  83  Fed.  912;  Iron  Molders' 
Union  v.  Allis-Chalmers  Co.  (1908)  20 
L.R.A.(N.S.)  815,  91  C.  C.  A.  631,  166 
Fed.  45;  Fink  v.  Butchers'  Union 
(1915)  84  N.  J.  Eq.  638,  95  Atl.  182; 
Auburn  Draying  Co.  v.  Wardell  (re- 
ported herewith)  ante,  901;  Justin 
Seubert  v.  Reiff  (1917)  98  Misc.  402, 
164  N.  Y.  Supp.  522;  McCormick  v. 
Local  Unions  (1911)  32  Ohio  C.  C.  165. 
See  also  Thomas  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  (3o.  (1894)  4  Inters.  Com. 
Rep.  788,  62  Fed.  808 ;  Alfred  W.  Booth 
&  Bro.  V.  Burgess  (1906)  72  N.  J.  Eq. 
181,  66  Atl.  226. 

In  Hopkins  v.  Oxiey  Stave  Co. 
(Fed.)  supra,  a  suit  for  an  injunction, ' 
the  court  held  that  the  conduct  of 
labor  organizations  in  declaring  a  boy- 
cott, to  be  made  effective  by  refusal 
to  purchase  products  packed  in  ma- 
chine-made casks  or  barrels,  and  by 
notifying  complainant's  customers  of 
an  intention  to  do  so,  is  not  justifiable 
on  the  ground  that  the  acts  contem- 
plated were  legitimate  and  lawful 
means  to  prevent  a  possible  future  de- 
cline in  wages,  and  to  secure  employ- 
ment for  a  greater  number  of  coopers. 

The  existence  of  a  right  to  divert 
the  trade  of  persons  not  directly  in- 
terested in  an  industrial  dispute  is  de- 


nied in  Iron  Molders'  Union  v.  Allis- 
Chalmers  CJo.   (1908)  20  L.R.A.(N.S.) 
315.  91  G.  C.  A.  631,  166  Fed.  45,  in 
which  the  court  said :    "Dividends  and 
wages  must  both  come  from  the  joint 
product  of  capital  and  labor;  and  in 
the  struggle  wherein  each  is  seeking 
to  hold  or  enlarge  his  ground,  we  be- 
lieve it  is  fundamental  that  one  and 
the  same  set  of  rules  should  govern 
the  action  of  both  contestants.     For 
instance,  employers  may  lock  out  (or 
threaten  to  lock  out)    employees  at 
will,  with  the  idea  that  Idleness  will 
force  them  to  accept  lower  wages  or 
more   onerous    conditions;    and    em- 
ployees at  will  may  strike  (or  threaten 
to  strike),  with  the  idea  that  idleness 
of  the  capital  involved  will  force  em- 
ployers to  grant  better  terms.    These 
rights   (or  legitimate  means  of  con- 
test) are  mutual  and  are  fairly  bal- 
anced against  each  other.    Again,  an 
employer  of  molders,  having   locked 
out  his  men,  in  order  to  effectuate  the 
purpose  of  his  lockout,  may  persuade 
(but  not  coerce)    other  foundrymen 
not    to    employ    molders    for    higher 
wages  or  on  better  terms  than  those 
for  which  he  made  his  stand,  and  not 
to  take  in  his  late  employees  at  all,  so 
that  they  may  be  forced  back  to  his 
foundry  at  his  own  terms;  and  mold- 
ers, having  struck,  in  order  to  make 
their  strike  effective,  may  persuade 
(but  not  coerce)  other  molders  not  to 
work  for  less  wages  or  under  worse 
conditions  than  those  for  which  they 
struck,  and  not  to  work  for  their  late 
employer  at  all,  so  that  he  may  be 
forced   to   take   them   back   into    his 
foundry  at  their  own  terms.      Here, 
also,  the  rights  are  mutual  and  fairly 
balanced.    On  the  other  hand,  an  em- 
ployer, having  locked  out  his  men,  will 
not  be  permitted,  though  it  would  re- 
duce their  fighting  strength,  to  coerce 
their '  landlords  and  grocers  into  cut- 
ting off  shelter  and  food;  and   em- 
ployees, having  struck,  will  not  be  per- 
mitted, though  it  might  subdue  their 
late  employer,  to  coerce  dealers  and 
users  into  starving  bis  business.     The 
restraints,  likewise,  apply  to  both  com- 
batants   and    are    f&irly    balanced. 
These  illustrations,  we  believe,  mark 
out  the  line  that  must  be  observed  bv 
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both.  In  contests  between  capital  and 
labor  the  only  means  of  injuring  each 
other  that  are  lawful  are  those  that 
operate  directly  and  immediately  up- 
on the  control  and  supply  of  work  to 
be  done,  and  of  labor  to  do  it,  and 
thus  directly  affect  the  apportionment 
of  the  common  fund ;  for  only  at  this 
peint  exists  the  competition  the  evils 
of  which  organized  society  will  en- 
dure, rather  than  suppress  the  free- 
dom and  initiative  of  the  individual." 
It  was  held  in  this  case  that  striking 
employees  would  not  be  enjoined  from 
inducing  employees  in  factories  where 
their  former  employer  was  attempting 
to  get  work  done  to  fill  his  contracts, 
to  refrain  from  working  on  it, — ap- 
parently on  the  theory  that  the 
strikers  and  their  former  employer 
were  competitors  with  respect  to  the 
work  to  be  done,  the  court  saying: 
"Appellants  were  aiming  to  prevent, 
and  appellee  to  secure,  the  doing  of 
certain  work  in  which  the  skill  of  ap- 
pellants' trade  was  necessary.  Here 
was  the  ground  of .  controversy,  and 
here  the  test  of  endurance.  If  appel- 
lee had  the  right  (and  we  think  the 
right  was  perfect)  to  seek  the  aid  of 
fellow  foundrymen  to  the  end  that 
the  necessary  element  of  labor  should 
enter  into  appellee's  product,  appel- 
lants had  the  reciprocal  right  of  seek- 
ing the  aid  of  fellow  molders  to 
prevent  that  end.  To  whatever  extent 
employers  may  lawfully  combine  and 
co-operate  to  control  the  supply  and 
the  conditions  of  work  to  be  done,  to 
the  same  extent  should  be  recognized 
the  right  of  workmen  to  combine  and 
co-operate  to  control  the  supply  and 
the  conditions  of  the  labor  that  is 
necessary  to  the  doing  of  the  work." 
In  Fink  v.  Butchers'  Union  (1916) 
84  N.  J.  Eq.  638,  95  Atl.  182,  the  court 
condemned  a  boycott  which  was 
directed  not  only  against  plaintifiFs, 
but  against  all  persons  who,  as  mer- 
chants or  otherwise,  dealt  in  or  pur- 
chased the  complainants'  products,  the 
court  saying:  "If  it  were  lawful  to 
go  as  far  as  this,  there  is  no  limit  to 
the  mischief  to  the  public  which  such 
combination  and  confederacy  would 
net  reach  to.  It  would  go  to  the  ex- 
tent of  forbidding  an  absolutely  dis- 


interested person  from  purchasing  or 
eating  meat  prepared  by  the  complain- 
ants— a  most  absurd  proposition." 

A  secondary  boycott  is  an  unlawful 
interference  with  trade  and  commerce, 
and  those  who  agree  to  bring  it  about 
are  engaged  in  a  conspiracy,  against 
acts  done  in  furtherance  of  which  a 
court  of  equity  will  relieve.  Justin 
Seubert  v.  Reiff  (1917)  98  Misc.  402, 
164  N.  Y.  Supp.  522. 

In  Patterson  v.  Building  Trades 
Council  (1902)  11  Pa.  Dist.  R.  600,  it 
is  said  that  a  boycott  in  which  others 
are  forced  to  join  through  fear  of' 
resulting  injury  or  loss  to  themselves 
if  they  fail  to  do  so  is  clearly  unlaw- 
ful; that  what  makes  it  so  is  the  em- 
ployment of  the  means  by  which  such 
fear  is  induced  and  the  will  overcome. 

~- withdrawal  of  patronage  from  per- 
•ona  deallmc  with  party  to  Imdvatrial 
dispnte. 

By  reason  of  the  difference  In  judi- 
cial opinion  as  to  the  extent  of  one's 
right  to  immunity  from  interference 
with  his  business  relations  with  third 
persons,  and  as  to  the  existence  of  a 
competitory  relation  between  labor 
unions  and  employers  which  will  form 
a  basis  for  justification  of  acts  of  in- 
terference with  the  employer's  trade 
relations  with  third  persons,  it  is  held 
in  some  cases  that  members  of  a  labor 
union  may  lawfully  combine  to  re- 
frain from  patronizing  those  who  may 
have  dealings  with  one  with  whom 
they  are  in  controversy,  and  may  an- 
nounce their  intention  of  doing  so  (see 
J.  F.  Parkinson  Co.  v.  Building  Trades 
Council  (1908)  164  Cal.  581,  21  L.R.A. 
(N.S.)  550,  98  Pac,  1027,  16  Ann.  Cas. 
1165;  Pierce  v.  Stablemen's  Union 
(1909)  166  Cal.  70, 108  Pac.  324;  Lind- 
say &  Co.  V.  Montana  Federation  of 
Labor  (1908)  37  Mont.  264,  18  L.R.A. 
(N.S.)  707,  127  Am.  St,  Rep.  722,  96 
Pac.  127 — above  set  forth),  while  in 
other  cases  a  contrary  conclusion  is 
reached  (see  Hopkins  v.  Oxiey  Stave 
(3o.  (1897)  28  C.  C.  A.  99,  49  U.  S.  App. 
609,  88  Fed.  902;  Loewe  v.  California 
State  Federation  of  Labor  (1905)  139 
Fed.  71  (injunction  made  permanent 
(1911)  189  Fed.  714)  ;  Rocky  Mountain 
Bell  Teleph.  Co.  v.  Montana  Federa- 
tion of  Labor   (1907)    156  Fed.  809; 
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State  V.  Stockford  (1904)  77  Conn. 
227,  104  Am.  St  Rep.  28,  58  Atl.  769 ; 
Wilson  V.  Hey  (1908)  232  111.  389,  16 
L.R.A.(N.S.)  85,  122  Am.  St.  Rep.  119, 
83  N.  E.  928,  13  Ann.  Cas.  82;  People 
V.  McFarlin  (1904)  43  Misc.  591,  89 
N.  Y.  Supp.  627;  Matthews  v.  Shank- 
land  (1898)  26  Misc.  604,  66  N.  Y. 
Supp.  123;  AUBUBN  Dbaying  Co.  v. 
Wabdell  (reported  herewith)  ante, 
901;  Krusr  Furniture  Co.  v.  Berlin 
Union,  A.  W.  (1903)  5  Ont.  L.  Rep. 
463). 

liie  extent  of  the  right  of  a  labor 
union  to  enforce  compliance  with  its 
demands  by  withholding  patronage  is 
discussed  by  Van  Orsdel,  J.,  in  his 
concurring  opinion  in  American  Fed- 
eration of  Labor  v.  Buck's  Stove  & 
Range  Co.  (1909)  33  App.  D.  C.  83,  32 
L.RA..(N.S.)  748,  as  follows:  "Ap- 
plying the  same  principle  [as  under- 
lies the  right  of  laboring  men  to 
organize  and  to  conduct  peaceable 
strikes],  I  conceive  it  to  be  the  priv- 
ilege of  one  man,  or  a  number  of  men, 
to  individually  conclude  not  to  pat- 
ronize a  certain  person  or  corporation. 
It  is  also  the  right  of  these  men  to 
agree  together,  and  to  advise  others, 
not  to  extend  such  patronage.  That 
advice  may  be  given  by  direct  com- 
munication or  through  the  medium 
of  the  press,  so  long  as  it  is  neither 
in  the  nature  of  coercion  nor  a  threat. 
As  long  as  the  actions  of  this  combina- 
tion of  individuals  are  lawful,  to  this 
point  it  is  not  clear  how  they  can  be- 
come unlawful  because  of  their  sub- 
sequent acts  directed  against  the  same 
person  or  corporation.  To  this  point, 
there  is  no  conspiracy, — ^no  boycott. 
The  word  'boycott'  is  here  used  as 
referring  to  what  is  usually  under- 
stood as  'the  secondary  boycott;'  and, 
when  used  in  this  opinion,  it  is  in- 
tended to  be  employed  exclusively  in 
that  sense.  It  is,  therefore,  only  when 
the  combination  becomes  a  conspiracy 
to  injure  by  threats  and  coercion  the 
property  rights  of  another,  that  the 
power  of  the  courts  can  be  invoked. 
This  point  must  be  passed  before  the 
unlawful  and  unwarranted  acts  which 
the  courts  will  punish  and  restrain 
are  committed." 

The  same  limitation  of  the  right  to 


induce  the  public  not  to  patronize  was 
also  recognized  and  stated  by  the 
court  in  Matthews  v.  Shankland 
(1898)  25  Misc.  604,  56  N.  Y.  Supp. 
123,  wherein  the  court  refused  to  va- 
cate a  preliminary  injunction  issued 
restraining  defendant  labor  unions 
from  carrying  into  effect  and  further 
prosecuting  a  boycott  of  a  newspaper, 
the  purposes  of  the  boycott  being  to 
equalize  wages  of  the  employees  and 
to  unionize  the  plant.  In  tiiis  case  the 
labor  unions,  not  only  as  organiza- 
tions, boycotted  the  paper,  but  also 
took  action  by  way  of  resolution  to 
the  effect  that  the  members  of  such 
unions  would  not  patronize  any  firm 
that  might  use  this  paper  as  an  ad- 
vertising medium.  Copies  of  these 
resolutions  of  the  different  unions 
were  sent  to  the  patrons  of  the  paper, 
and  boycotts  were  established  and  ac- 
tively enforced  against  patrons  of  the 
paper.  The  decision  of  the  court  was 
based  on  the  ground  that  both  the 
purpose  sought  to  be  attained  and  the 
means  used  were  unlawful.  These 
facts  were  8»id  by  the  court  to  show 
that  the  labor  unions  had  overstepped 
the  bounds  of  prudence  and  of  law  in 
order  to  gain  their  object,  and  had 
gone  beyond  mere  persuasion,  mere 
moral  force,  and  threatened,  intim- 
idated, and  frightened  patrons  of  the 
paper  into  ceasing  to  give  it  patronage 
or  support.  The  right  of  the  labor 
organizations,  however,  to  refuse  to 
patronize  the  paper  and  to  give  sop- 
port  to  any  patron  of  the  paper,  was 
expressly  recognized;  but  the  right  to 
go  farther  than  this,  by  actively  boy- 
cotting patrons  of  the  paper,  and  pur- 
suing a  course  that  indicated  an  intent 
to  annihilate  the  paper  as  well  as  all 
who  might  patronize  it,  was  denied. 

With  substantially  the  same  limita- 
tion, this  doctrine  was  recognised  in 
State  v.  Stockford  (1904)  77  Conn.  227. 
107  Am.  St.  Rep.  28,  68  Atl.  769.  in 
which  the  purpose  sought  to  be  at- 
tained was  said  to  be  a  lawful  pur- 
pose; and  the  question  before  the  ccMut 
was  whether  or  not  the  means  used  to 
accomplish  the  purpose  were  unlawful 
and  a  crime,  within  the  provisions  of 
a  statute  of  that  state  that  every  per- 
son who  shall  threaten  or  use   any 
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means  to  intimidate  any  person,  to 
compel  such  person  asrainst  his  will 
to  do  or  abstain  from  doing  any  act 
which  such  person  has  a  legal  right  to 
do,  or  shall  persistently  follow  such 
person  in  a  disorderly  manner,  or  in- 
jure, or  threaten  to  injure,  his  prop- 
erty with  intent  to  intimidate  him, 
shall  be  fined,  etc.  The  court  said 
that  it  was  the  right  of  the  members 
of  these  unions  to  solicit  the  business 
which  is  being  done  by  the  employers, 
who  are  liverymen  and  team  owners, 
"and  induce  their  customers  by  fair 
means  to  employ  the  defendants  and 
their  friends;  but  that  a  combination 
to  do  these  things  by  threats  and  in« 
timidation  was  a  criminal  combina- 
tion." 

This  case  seems  to  be  a  relaxation 
of  the  doctrine  stated  in  a  prosecution 
for  conspiracy  under  the  same  statute, 
in  State  v.  Glidden  (1886)  65  Cmtn. 
46,  3  Am.  St  Rep.  23,  8  Atl.  890,  which 
case  has  been  frequently  cited  by  such 
cases  as  have  enunciated  the  doctrine 
that  attempts  to  divert  trade,  without 
reference  to  the  means  used,  are  un- 
lawful; although,  so  far  as  the  facts 
are  concerned,  the  case  can  hardly  be 
said  to  be  authority,  because  the 
prosecution  was  under  the  statutory 
provision  above  mentioned.  The  lan- 
guage of  the  court,  however,  tends  to 
support  the  doctrine  of  these  cases. 
In  the  case  last  above  cited,  where  a 
union  demanded  a  discharge  of  non- 
union workmen,  and  the  employment 
of  members  of  the  union,  and  in  pur- 
suance of  such  purpose  threatened 
to  boycott  the  patrons  of  the  employer, 
it  was  said  that,  prima  facie,  such 
conduct  must  be  regarded  as  malicious 
and  corrupt,  and  that  the  purpose  of 
the  conspiracy,  or  the  means  by  which 
it  was  to  be  accomplished,  or  both, 
were  unlawful. 

In  Wilson  v.  Hey  (1908)  282  III.  889, 
16  L.R.A.(N.S.)  86,  122  Am.  St.  Rep. 
119,  88  N.  E.  928,  18  Ann.  Gas.  82,  it 
is  held  that  a  labor  union  may  not 
lawfully  notify  customers  not  to  deal 
with  a  person  whom  it  has  put  on  the 
unfair  list,  although  no  threat  accom- 
panies the  notice,  if  the  persons 
receiving  it  understand  that  injury 
will  result  to  those  failing  to  comply 


with  tt.  The  court  said:  "It  is  not 
wrong  for  monbers  of  a  union  to  cease 
patronizing  anyone  when  they  regard 
it  for  their  interest  to  do  so,  but  they 
-have  no  right  to  compel  others  to 
break  off  business  relations  with  the 
one  from  whom  they  had  withdrawn 
their  patronage,  and  to  do  this  by  un- 
lawful means,  with  a  motive  of  in- 
juring such  person.  Such  means,  as 
giving  notices  which  excite  the  fear 
or  reasonable  apprehension  of  other 
persons  that  their  business  will  be 
injured  unless  they  do  break  ofiF  such 
relations  or  cease  patronizing  anoth- 
er, are  wrong  and  unlawful." 

In  considering  the  sufficiency  of  an 
indictment  for  a  violation  of  §  168  of 
the  New  York  Penal  Code,  which 
makes  it  unlawful  to  conspire  to  pre- 
vent another  from  ecercising  a  lawful 
trade  or  calling,  or  doing  any  other 
lawful  act,  by  force,  threats,  or  in- 
timidation, the  court,  in  People  v.  Mc- 
Farlin  (1904)  48  Misc.  691,  89  N.  Y. 
Supp.  527,  said:  "The  precise  divid- 
ing line  may  not  be  always  easy  to 
point  out  with  academic  precision,  but 
I  apprehend  that  in  each  case,  as  it 
arises,  a  question  for  the  jury  is  likely 
to  be  presented,  whether  the  persons 
accused  were  only  doing  what  they 
had  the  right  to  do  in  bestowing  their 
favor  upon  their  friends,  and  with- 
holding their  business  and  beneficial 
intercourse  from  those  whom  they  be- 
lieved to  be  unfriendly,  or  whether, 
•on  the  other  hand,  their  immediate 
object  and  intent  were  to  injure  anoth- 
er in  his  trade  or  business,  and  the 
means  employed  exceeded  the  exercise 
of  inherent  rights,  and  were  mali- 
ciously directed  to  that  specific  end. 
.  .  .  In  so  far  as  the  threats  against 
the  manufacturers  were  confined  to 
the  withdrawal  of  the  union  men  from 
their  employ,  and  the  withdrawal  of 
all  business  relations  and  intercourse 
between  the  union  men  and  said  man- 
ufacturers unless  their  demands  were 
complied  with,  no  law  was  violated, 
and  no  illegal  act  threatened.  And  it 
has  been  said  that  they  may  lawfully 
use  fair  argument  and  persuasion  to 
influence  their  friends  to  withdraw 
their  patronage  from  the  manufactur- 
ers in  order  to  bring  them  to  terms. 
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But  to  ffo  further,  and  threatcm  the 
manufacturers  with  business  anni- 
hilation, with  the  watring  of  a  war  of 
destruction  against  them  by  the  mali- 
cious use  of  the  boycott,  compelling:, 
would-be  customers  to  desist  from  pur- 
chasing because  of  fear  induced  by 
threats  that,  if  they  do  purchase,  the 
full  power  of  the  organization  will  be 
focused  and  projected  against  them,  to 
their  destruction, — such  action  has 
never  been  called  legal  by  any  court, 
BO  far  as  my  investigation  has  dis- 
closed, but  on  the  contrary,  was  con- 
demned at  common  law,  and  has  been 
declared  illegal  by  modem  text-writ- 
ers, and  in  a  large  number  of  recent 
decisions  by  judicial  tribunals  worthy 
of  the  highest  respect." 

In  Loewe  v.  California  State  Federa- 
tion of  Labor  (1906)  139  Fed.  71« 
which  was  a  motion  for  a  preliminary 
injunction  against  a  boycott  of  com- 
plainant on  the  part  of  organized 
labor,  which  did  not  stop  with  a  mere 
refusal  to  purchase  his  product,  but 
extended  to  a  refusal  to  deal  with  any- 
one who  should  handle  it,  the  court 
said,  in  reply  to  the  contention  that 
the  allegations  of  the  bill  of  complaint 
and  the  supporting  affidavits  were  in- 
sufficient to  justify  the  court  in  is- 
suing a  temporary  injunction,  in  that 
it  did  not  appear  tJiat  any  force,  threat, 
or  intimidation  had  been  used  by  the 
defendants  to  enforce  the  alleged  boy- 
cott against  the  product  of  complain- 
ant's factory,  but  that  all  that  had 
been  done  by  the  labor  organizations 
named  in  the  bill  was  to  urge  upon 
the  friends  of  labor  to  use  their  pat- 
ronage for  the  benefit  of  labor, — ^that 
they  had  a  constitutional  right  to  do 
this,  either  by  publication  of  their 
views  upon  the  subject,  or  by  com- 
municating them  orally  to  their 
friends  and  the  public  generally.  "But 
ean  it  be  truthfully  said  that  this  is 
all  that  has  been  done  by  the  defendr 
ants  and  those  who  have  acted  with 
them  in  enforcing  the  boycott  de- 
scribed in  the  bill  of  complaint?  Are 
they  not  doing  something  more  than 
speak,  write,  and  publish  their  senti- 
ments ?  Are  they  not  using  the  power 
of  their  combined  numbers,  acting  in 
concert,  to  drive  the  complainants  out 


of  business  and  destroy  tiieir  property 
unless  they  are  willing  to  surrender 
the  control  and  management  of  their 
business  to  a  labor  organization?  Are 
they  not  acting  in  combination,  not 
merely  for  the  ultimate,  purpose  of 
advancing  their  own  interests  as  work- 
men, but  for  the  direct  and  immediate 
purpose  of  injuring  the  complainants 
in  their  business  and  property?  If 
these  questions  must  be  answered  in 
the  affirmative, — and  upon  the  facts 
before  the  court  they  cannot  be  an- 
swered' otherwise, — ^then  what  fol- 
lows? The  weight  of  authority  is 
that  these  acts  are  unlawful  and  may 
be  restrained  by  injunction." 

The  injunction  granted  in  this  case 
was  made  permanent  in  (1911)  189 
Fed.  714. 

In  Rocky  Mountain  Bell  Teleph.  Co. 
▼.  Montana  Federation  of  Labor 
(1907)  166  Fed.  809,  an  injunction  re- 
straining striking  employees  from 
using  and  distributing  circulars  in 
which  .the  public  and  all  friends  of 
labor  were  asked  not  to  patronize  the 
plaintiff  telephone  company,  which 
circulars  characterized  the  complain- 
ant as  unfair  and  a  legalized  highway- 
man, and  its  employees  as  scabs,  and 
contained  a  threat  on  the  part  of  the 
labor  organizations  that  .they  would 
withdraw  their  patronage  from  such 
persons  as  might  patronize  plaintiff, 
was  held  proper. 

The  secondary  boycott  is  also  con- 
demned in  Hopkins  v.  Oxey  Stave  Co. 
(1897)  28  C.  C.  A.  99,  49  U.  S.  App. 
709,  83  Fed.  912,  where  it  was  held 
that  the  conduct  of  the  labor  organiza- 
tions in  notifying  complainant's  cus- 
tomers of  their  intention  not  to 
purchase  producte  packed  in  complain- 
ant's machine-made  casks  or  barrels 
was  not  justifiable. 

In  Krug  Furniture  Co.  v.  Berlin 
Union,  A.  W.  (1908)  6  Ont.  L.  Rep. 
463,  an  action  for  an  injunction,  it  was 
intimated  that  the  act  of  strikers  in 
ascertaining  the  destination  of  goods 
shipped  by  the  employer,  and  commu- 
nicating with  their  friends  at  saeh 
place  with  a  view  to  the  prevention  of 
the  purchase  or  sale  of  any  of  such 
goods,  resulting  in  the  intimldatiM 
of  a  dealer  therein,  was  anlawfuL 


Digitized  by 


Google 


ANNO.— BOYCOTT  AS  WEAPON  IN  INDUSTRIAL  DISPUTES.    956 


In  Cote  ▼.  Murpby  (1894).  169  Fa. 
420,  23  L.R.A.  135.  39  Am.  St.  Rep.  686. 
28  Atl.  190,  an  action  for  damages  in 
which  the  court  below  directed  a  ver- 
dict for  the  plaintiff,  and  in  which  the 
sopreme  court  held  that  a  verdict 
should  have  been  directed  for  defend- 
ant, in  which  it  seems  to  have  been 
assumed  as  a  matter  of  law  that  the 
purpose  was  to  advance  the  interest 
of  the  employers  ratiier  than  to  inflict 
injury  upon  the  workmen,  it  was  held 
that  the  sending  of  notices  to  whole- 
salers that  members  of  an  employers' 
association,  formed  to  resist  the  &0* 
mands  by  workmen  of  an  increase  in 
wages,  would  withdraw  their  patron- 
age if  sales  should  be  made  to  persons 
acquiescing  in  the  workmen's  de- 
mands, was  not  an  unlawful  act. 

It  has  been  held  that  an  employer 
has  a  right  of  action  against  a  union 
which  has  threatened  to  boycott  any 
boarding-house  keeper  who  entertaiBS, 
or  any  merchant  who  supplies  with 
the  necessities  of  life,  workmen  in  his 
employ.  F.  R.  Patch  Mfg.  Co.  v.  Pro- 
tection Lodge  (1905)  77  Vt.  294,  107 
Am.  St:  Rep.  765,  60  Atl.  74. 

^eo«r«iMg  HkirA  persona  set   t«   deal 

wlfli  party  t*  Imdaatrial  dlapnte  bj 

tkreat  to  atrlko. 

The  disagreement  of  the  courts  as 
to  the  extent  of  one's  right  to  immu- 
nity from  interference  with  his  busi- 
ness relations  with  third  persons,  and 
as  to  the  existence  of  a  competitory 
relation  between  labor  unions  and 
employers  which  Will  form  a  basis  for 
justification  of  acts  of  interference 
with  an  employer's  trade  relations 
with  third  persons,  also  operates  to 
produce  a  difference  in  result  in  the 
cases  which  consider  the  question 
whether  the  members  of  a  labor  or- 
ganization may  lawfully  withdraw 
from  the  service  of  a  third  person,  or 
announce  their  intention  of  doing  so, 
in  order  to  constrain  him  to  refrain 
from  dealing  witii  one  with  whom 
they  are  in  controversy. 

In  one  case  (Iron  Molders  Union  v. 
Allis-Chalmers  Co.  (1908)  20  L.R.A. 
(NJS.)  816,  «1  C.  C.  A.  631,  166  Fed. 
46)  It  has  been  held  that  striking  em- 
ployees cannot  be  enjoined  fr6m  in- 
ducing   employees    in    factories    by 


which  tiieir  former  employer  is  at- 
tempting to  get  the  worik  done  to  fill 
his  contract,  to  refuse  to  work  on  It, 
aItiiou{^  it  results  in  the  owners  of 
such  factories  breaking  their  con- 
tracts, apparently  on  the  theory  that 
the  strikers  and  their  former  employ- 
er were  competing  with  one  another 
for  the  labor  to  do  the  work  which  the 
employer  sought  to  have  done. 

But  in  another  case  it  was  held  that 
a  union  may  Qiot  call  a  strike  against 
a  person  contracting  to  mimufacture 
goods  for  one  with  whom  the  union 
is  in  controversy,  upon  the  ground 
that  when  the  strikers  have  compelled 
the  manufacture  of  goods  in  shops 
where  conditions  demanded  by  the 
union  prevail,  then  the  union  has  won 
its  point.  Schlang  v.  Ladies'  Waist 
Makers'  Union  (1910)  67  Misc.  221. 
124  N.  Y.  Supp.  289. .  In  this  case  it 
was  said:  "It  might  be  argued  on 
behalf  of  the  defendants  that  the  work 
that  these  other  manufacturers  are 
under  contract  to  perform  for  plain- 
tiffs is  the  same  kind  of  work  that  was 
formerly  performed  in  plaintiffs'  fac- 
tory by  members  of  defendants'  un- 
ion; that  a  different  question  might 
arise  if  the  secondary  strike  were 
directed  against  customers  handling 
plaintiffs'  shirt  waists,  or  against 
weavers  furnishing  plaintiffs  raw 
material;  that  the  defendants  are 
quite  within  their  rights  in  making' 
their  strike  effective  by  refusing  not 
only  to  have  members  of  their  union 
work  in  the  plaintiffs'  factory,  but 
also  in  refusing  to  let  them  make 
plaintiffs'  shirt  waists  in  the  factories 
of  other  persons  under  contract  with 
plaintiffs,  and  that  no  strike  against 
the  manufacturer  (unless  directed 
simultaneously  against  the  entire  in- 
dustry) would  ever  be  effective,  as  a 
manufacturer  could  have  his  goods 
manufactured  by  others.  But  the 
answer  to  this  is  that,  when  the  strik- 
ers have  compelled  the  manufacture 
of  the  goods  in  shops  where  the  con- 
ditions demanded  by  the  union  pre- 
vail, then  the  union  has  in  reality  won 
its  point,  and  has  reduced  the  other 
manufacturers  from  the  position  of 
manufacturers  to  that  of  mere  jobbers 
or  purchasers  of  goods  manufactured 
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by  others;  and  that  the  union  has  no 
right  to  order  shops  which  have  com- 
plied with  union  demands  not  to  sell 
goods  to  persons  against  whom  the 
union-  has  made  a  demand  which  it 
seeks  to  enforce  by  such  boycott." 

And  it  has  been  held  that,  while  em- 
ployees have  the  right  to  quit  their 
employment,  they  have  no  right  to 
combine  to  quit,  in  order  thereby  to 
compel  their  employer  to  withdraw 
from  a  mutually  profitable  relation 
with  a  third  person,  for  the  purpose 
of  injuring  that  third  person,  when 
the  relation  thus  sought  to  be  broken 
has  no  effect  whatever  on  the  charac- 
ter or  reward  of  their  service.  Thom- 
as V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
(1894)  4  Inters.  Com.  Rep.  788,  62  Fed. 
803.  In  this  case  a  combination  of 
railway  employees  to  inflict  pecuniary 
injury  on  the  owner  of  Pullman  cars, 
and  thereby  to  induce  him  to  yield  to 
th^  demands  of  his  employees  by  com- 
pelling the  railway  companies  to  give 
up  using  his  cars,  and,  on  their  re- 
fusal to  do  so,  to  inflict  injury  upon 
them  by  a  strike,  was  held  to  be  an 
unlawful  conspiracy  and  a  violation  of 
the  Federal  Anti-trust  Act. 

It  is  not  lawful  for  members  of  a 
labor  union  to  strike  to  compel  their 
employer,  with  whom  they  have  no 
trade  dispute,  to  compel  the  general 
contractor  on  a  building  to  compel  the 
owner  to  compel  the  plaintiff  to  em- 
ploy members  of  the  union.  New  Eng- 
land Cement  Gun  Co.  v.  McGivem 
(1914)  218  Mass.  198,  L.R.A.1916C, 
986,  106  N.  G.  886. 

Siee  also,  as  holding  in  effect  that 
the  ofilcers  of  the  afiiliated  unions  of 
a  certain  trade  sustain  no  such  rela- 
tion to  an  employer  as  will  justify 
their  interfering  in  his  business  by 
threatening  to  call  out  the  employees 
of  customers,  in  case  such  customers 
purchase  goods  of  the  employer,  the 
case  of  Alfred  W.  Booth  &  Bro.  v. 
Burgess  (1906)  72  N.  J.  Eq.  181,  66 
Atl.  226. 

That  strikers  cannot  lawfully  notify 
other  concerns  not  to  do  work  for  the 
person  with  whom  they  are  in  contro- 
versy is  held  in  Dayton  Mfg.  Co.  v. 
Metal  Polishers,  B.  P.  &  B.  Workers 


Union  (1901)  11  Ohio  S.  A  C.  P.  Dee. 
643. 

The  conduct  of  a  labor  union  in  re- 
fusing to  permit  its  members  employed 
in  other  shops  to  handle  any  woik 
sent  to  Buch  shops  by  an  employer 
with  whom  th«y  are  in  controversy  is 
held,  in  York  Mfg.  Co.  v.  Oberdiek 
(1901)  10  Pa.  Dist  R.  463,  to  consti- 
tute an  unlawful  conspiracy. 

In  Lyons  v.  Wilkins  [1896]  1  Ch. 
(Eng.)  811,  74  L.  T.  N.  S.  868,  66  L  J. 
Ch.  N.  S.  601,  46  Week.  Rep.  19,  60 
J.  P.  826,  it  was  held  that  the  acti 
of  a  trade-union  in  informing  one 
whose  own  workmen  had  no  cause  of 
complaint  that  if  he  continued  to  do 
work  for  one  with  whom  the  union 
was  in  dispute  they  would  call  out  his 
workmen,  and,  upon  his  refusal  to  do 
so,  in  ordering  a  strike,  were  unlawful 
at  common  law,  and  were  not  rendered 
lawful  by  ttte  Conspiracy  and  Protec- 
tien  Act  of  1876. 

In  Duplex  Printing  Co.  v.  Deering 
(1918)  —  C.  C.  A-  — ,  262  Fed.  722,  it 
was  held,  albeit  reluctantly,  tiiat  the 
effect  of  §  20  of  the  Clayton  Act  of 
October  14,  1914,  which  provides  that 
no  restraining  order  or  injunction 
shall  prohibit  any  person  or  persons, 
whether  singly  or  in  concert,  from 
peacefully  persuading  any  person  to 
work  or  abstain  from  working,  or  from 
ceasing  to  patronize,  or  to  employ  any 
party  to  such  dispute,  or  from  recom- 
mending, advising,  or  persuading  oth- 
ers by  peaceful  and  lawful  means  so 
to  do,  and  that  such  act  shall  not  be 
considered  or  held  to  be  a  violation  of 
any  law  of  the  United  States,  is  to 
legalize  a  secondary  boycott, — at 
least,  in  so  far  as  it  rests  on  or  con- 
sists of  refusing  to  work  for  anyone 
who  deals  with  the  principal  offender. 

Ofilcers  of  a  trade-union  may  be 
held  liable  for  threatening  to  call  a 
strike  against  a  customer  of  eomplaiii- 
ants  unless  he  shall  cease  to  deal  with 
complainants,  where  their  motive  is  to 
injure  complainants  rather  than  to  ad- 
vance their  legitimate  interests. 
Qulnn  V.  Leathem  [1901]  A.  a  496,  1 
B.  R.  C.  197,  70  L.  J.  P.  C:  N.  S.  76,  «5 
J.  P.  708,  60  Week.  Rep.  189.  85  L.  T. 
N.  S.  289,  17  Times  L.  B.  749,  27 
Rnl.  Cas.  66. 
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And  in  Beattie  ▼.  Callanan  (190S) 
82  App.  DiT.  7,  81  N.  Y.  Supp.  418,  it 
was  held  that  members  of  a  labor  an- 
ion have  no  right,  because  an  employer 
refuses  to  recognize  the  association, 
and  offers  an  alleged  affront  to  its 
walking  delegate,  maliciously  to  cause 
parties  who  have  entered  into  con- 
tracts with  him  deliberately  to  break 
them  by  means  of  threats  to  cause,  or 
by  actually  causing,  a  strike  of  all 
the  workmen  in  the  employ  of  such 
parties. 

h.  BefuaM  to  handle  goods  manufactured 
or  sold  by  person  boycotted. 

Whether  the  members  of  a  labor 
anion  may  lawfully  refuse  to  handle 
goods  sold  by  one  with  whom  the  un- 
ion is  in  controversy  will  depend  upon 
the  position  of  the  court  upon  the 
question  of  the  extent  of  one's  right 
to  immunity  from  interference  with 
his  business  relations  with  third  per- 
sons, and  the  question  of  the  existence 
of  a  competitory  relation  between  la- 
bor unions  and  employers  which  will 
form  a  basis  for  justification  of  acts 
of  interference.  In  some  instances, 
the  legality  of  such  conduct  has  been 
affirmed  (see  Paine  Lumber  Co.  v.  Neal 
(1917)  244  U.  S.  459,  61  L.  ed.  1266, 
87  Sup.  Ct  Rep.  718  (obiter);  J.  F. 
Parkinson  Co.  v.  Building  Trades 
Council  (1908)  154  Cal.  581,  21  L.R.A. 
(N.S.)  650,  98  Pac.  1027,  16  Ann.  Cas. 
1166;  Bossert  v.  Dhuy  (1917)  221  N. 
Y.  342,  117  N.  E.  582,  Ann.  Cas.  1918D, 
661;  Searle  Mfg.  Co.  v.  Terry  (1907) 
66  Misc.  265,  104  N.  Y.  Supp.  4S8; 
State  T.  Van  Pelt  (1904)  186  N.  C. 
638,  68  L.R.A.  760,  49  S.  E.  177.  1  Ann. 
Cas.  495;  Patterson  v.  Building  Trades 
Conneil  (1902)  11  Pa.  Dist  R.  600) ; 
and  denied  in  others  (see  Shine  v.  Fox 
Bros.  Mfg.  CJo.  (1907)  86  C.  C.  A,  811, 
156  Fed.  367;  Irving  v.  Joint  Dist. 
Council,  U.  V.  C.  J.  (1910)  180  Fed. 
896;  Bumham  v.  Dowd  (1914)  217 
Mass.  861,  51  L.R.A.(N.S.)  778,  104 
N.  E.  841;  Lohse  Patent  Door  Co.  v. 
Fnelle  (1908)  215  Mo.  421,  22  L.R.A. 
(N.S.)  607,  128  Am.  St.  Rep.  492,  114 
S.  W.  997;  Albro  J.  Newton  Co.  v. 
Brickson  (1911)  70  Misc.  291,  126  N. 
Y.  Supp.  949,  affirmed  without  opin- 
ion in  (1911)  144  App.  Div.  989,  129 
N.  Y.  Snpp.  1111 ;  Purvis  v.  Local  No. 


600,  U.  B.  C.  J.  (1906)  214  Pa.  848,  12 
LJl.A.(N.S.)  642,  112  Am.  St  Rep. 
767,  63  Atl.  686,  6  Ann.  Cas.  276). 

Where  the  facts  are  such  as  to  war- 
rant the  inference  that  the  action  of 
the  defendants  is  retaliatory,  and  not 
primarily  for  the  purpose  of  advanc- 
ing their  own  interests,  as  where  there 
is  a  refusal  to  handle  materials  sold 
by  one  who  continues  to  furnish  sup- 
plies to  one  with  whom  the  union  is  in 
controversy,  such  refusal  is  unlawful. 
See  Moores  v.  Bricklayers'  Union 
(1889)  10  Ohio  Dec  Reprint,  666; 
Temperton  v.  Russell  [1898]  1  Q.  B. 
(Ens.)  716,  62  L.  J.  Q.  B.  N.  S.  412,  4 
Reports,  876, 69  L.  T.  N.  S.  78. 41  Week. 
Rep.  666,  67  J.  P.  676, — hereinafter 
set  forth. 

It  has  been  held  that  the  refusal 
by  a  carpenters'  union  to  work  any 
material  coming  from  a  dealer  in  lum- 
ber, on  account  of  his  refusal  to  em- 
ploy only  union  men,  is  not  such  an 
unlawful  means  as  to  render  the  par- 
ties subject  to  indictment  and  punish- 
ment for  criminal  conspiracy.  State 
V.  Van  Pelt  (1904)  136  N.  C.  638.  68 
L.R.A.  760,  49  S.  E.  177,  1  Ann.  Gas. 
495. 

But  in  Piano  &  0.  Workers'  Inter- 
national Union  v.  Piano  &  0.  Supply 
C^.  (1906)  124  m.  App.  867,  where  a 
labor  union  adopted  a  resolution  that 
all  members  in  factories  using  the 
product  of  complainant  should  refuse 
to  handle  or  work  upon  any  material 
supplied  by  it  to  its  customers,  and 
caused  notice  of  this  resolution  to  be 
mailed  to  piano  and  organ  manufac- 
turers in  the  city  of  Chicago,  who  were 
customers  of  complainant,  and  also  to 
be  published  in  an  issue  of  the  union's 
official  journal,  it  was  held  that  such 
action,  in  attempting  to  establish  a 
boycott  of  the  complainant's  goods  and 
thus  injure  its  business  until  certain 
wishes  and  demands  of  the  union  were 
complied  with,  was,  irrespective  of  its 
legal  character  at  common  law,  unlaw- 
ful under  an  act  contained  in  §  46  of 
division  1  of  the  Criminal  Code,  passed 
June  16,  1887,  which  provides  that  "if 
any  two  or  more  persons  conspire  or 
agree  together,  or  the  officers  or  exec- 
utive committee  of  any  society  or 
organization  or  corporation  shall  is- 
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sue  or  utter  any  circular  or  edict  as 
the  action  of  or  instruction  to  its 
members  or  any  other  persons,  soci- 
eties, organizations,  or  corporations, 
for  the  purpose  of  establishing:  a  so- 
called  boycott  or  black  list,  or  shall 
post  or  distribute  any  written  or 
printed  notice  in  any  places  witii 
the  fraudulent  or  malicious  intent 
wrongfully  and  wickedly  to  injure  the 
person,  character,  business  or  employ- 
meat  or  property  of  another  .  .  . 
or  to  do  any  illegal  act  injurious  to  the 
public  trade,  health,  morals,  police,  or 
administration  of  public  justice  .  .  . 
they  shall  be  deemed  guilty  of  a  con- 
spiracy." 8  Starr  &  C.  Anno.  Stat. 
Supp.  p.  846. 

lB«t«Be«B  la  wMeh  the  risht  to  refuse 
to  handle  (oode  haa  been  afirmed. 

In  Paine  Lumber  Co.  v.  Neal  (1917) 
244  y.  S.  459,  61  L.  ed.  1256,  87  Sup. 
Ct  ^ep.  718,  an  action  to  enjoin  a 
labor  organization  from  conspiring  to 
have  its  members  refuse  to  work  upon 
material  made  by  the  plaintiff,  be- 
cause not  made  by  union  labor,  and 
to  enjoin  them  from  enforcing  by-laws 
intended  to  prevent  its  members  from 
working  upon  material  not  made  by 
union  labor,  in  which  an  injunction 
was  denied  on  the  ground  that  even 
if  such  conduct  is  a  violation  of  the 
Sherman  Act  the  remedy  by  injunction 
given  by  such  act  is  available  only  to 
the  government,  Mr.  Justice  Holmes, 
in  delivering  the  opinion  of  the  court, 
sMd:  "As  this  court  is  not  the  iinal 
authority  concerning  the  laws  of  New 
York,  we  say  but  a  word  about  them. 
We  shall  not  believe  that  the  ordinary 
action  of  a  labor  union  can  be  made 
the  ground  of  an  injunction  under 
those  laws  until  we  are  so  instructed 
by  the  New  Yoric  court  of  appeals. 
National  Protective  Asso.  v.  Cumming 
(1902)  170  N.  Y.  816,  68  L.R.A.  135, 
88  Am.  St.  Rep.  648,  63  N.  E.  369. 
Ortainly  the  conduct  complained  of 
has  no  tendency  to  produce  a  monop- 
oly of  manufacture  or  building,  since 
the  more  successful  it  is  the  more  com- 
petitors are  introduced  into  the  trade." 

In  J.  P.  Parkinson  Co.  v.  Building 
Trades  Gonncil  (1908)  154  CaL  581,  21 
LJt.A.(N.S.)  680, 98  Pac.  1027, 16  Ann. 
Caf^.  1165,  it  was  held  that  the  mere 


enforcement  by  a  building  trades 
council  and  labor  unions  which  it  rep- 
resents, and  their  members,  of  a  rule 
of  the  union  that  members  will  not 
work  with  nonunion  men  or  handle  the 
product  of  their  labor,  by  calling  out 
its  members  from  a  plant  which  em- 
ploys nonunion  men,  and  Informing 
consumers  that  the  plant  is  unfair^ 
does  not  constitute  a  conspiracy  to 
subject  the  business  of  such  plant  to 
their  control,  against  which  an  injunc- 
tion will  lie,  and  that  the  motives  by 
which  they  were  actuated  are  immate- 
rial. The  grounds  of  this  decision 
are  stated  at  length  in  subd.  V.  g,  su- 
pra. It  is  also  held  in  the  foregoing 
case  that  the  sending  by  a  labor  union 
of  notices  to  patrons  of  a  concern 
against  which  a  strike  haa  been  de- 
clared, notifying  them  that  the  con- 
cern is  unfair,  »nd  that  union  men 
will  not  handle  material  furnished  by 
it,  which  causes  the  patrons  to  caned 
orders  for  materials  to  be  furnished 
by  the  concern,  ia  not  without  justifi- 
cation, so  as  to  bring  the  union  with- 
in the  rule  that  one  who,  without 
justification,  induces  another  to  break 
his  contract  with  a  third  person,  i» 
responsible  in  damages  to  the  latter. 

In  Bessert  v.  Dhuy  (1917)  221  N.  Y. 
342,  117  N.  E.  68%  Ann.  Caa.  1918D. 
661,  it  was  held  titat  a  labor  union 
may,  so  long  as  its  action  is  not  direct- 
ed against  a  particular  manufacturer, 
refuse  to  allow  its  members,  under 
penalty  of  fine  or  expulsion,  to  work 
upon  material  ciHning  from  a  nonun- 
ion shop.  The  court  said:  "When  it 
is  determined  that  a  labor  organiza- 
tion can  control  the  body  of  its  mem- 
bers for  the  purpose  of  securing  to 
them  higher  wages,  shorter  hours  of 
labor,  and  better  relations  with  their 
employers,  and,  as  a  part  of  such  con- 
trol, may  refuse  to  allow  its  members 
to  work  under  conditions  unfavorable 
to  it,  or  with  workingmen  not  in  ac- 
cord with  the  sentiments  of  the  labor 
union,  the  right  to  refuse  to  allow 
them  to  install  nonunion-made  mate- 
rial follows  as  a  matter  of  coarse,  sub- 
ject to  there  being  no  nMlice,  i^ud, 
violence,  coercion,  intimidatimi,  or 
defamation  in  carrying  out  their  r«a- 
olutions  and  orders."    The  eourt  west 
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mi  ta  say,  however,  that  If  the  d«- 
fendanta  had  called  upon  the  public 
generally  to  discontinue  using  the 
^aiatiflTs  material,  and  had  sought  to 
prefvent  all  persons  by  communication, 
written  or  otherwise,  from  dealing 
with  the  plaintiff,  their  acta  would 
have  been  illegal. 

In  Searle  Mfg.  Co.  ▼.  Terry  (1907) 
56  Misc.  266,  106  N.  Y.  Supp.  4S8,  it 
was  held  that  where  certain  members 
of  a  labor  union  were  on  a  strike  oth* 
er  members  of  the  same  union  had  the 
right  to  refuse  to  handle  the  goods 
of  the  maanfaeturer  against  whom  tha 
strike  was  directed. 

A  union  in  controversy  with  an  em- 
ployer may  refuse  to  deal  with  him  or 
handle  material  furnished  by  him,  and 
may  advise  and  persuade  by  fair  atw 
gnment,  but  may  not  compel,  others  to 
do  the  like.  Patterson  v.  Building 
Trades  Council  (1902)  11  Pa.  Dist.  R. 

The  case  of  Meier  v.  Speer  (1910) 
96  Ark.  618,  82  L.R.A.(N.S.)  792,  182 
S.  W.  988,  which  has  sometimes  been 
regarded  as  authority  for  the  prop- 
osition that  members  of  a  labor  union 
may  lawfully  refuse  to  handle  mate- 
rial sold  by  another,  holds  simply  that 
tke  officers  of  a  union  are  not  liable  in 
damages  for  the  loss  of  a  brickmaker 
of  the  sale  of  brick  for  a  building,  be- 
cause ef  a  statement  by  a  member  of 
a  labor  union  that  union  laborers 
would  not  handle  them,  where  it  is 
not  shown  that  such  member  was  au- 
thorized to  speak  for  the  officers. 

lastamoM  In  wMeb  the  rlalit  to  MfvM- 
to  kjutdl*  aoods  has  b«aa  dealed. 

In  Irving  v.  Joint  Dist.  Council,  U. 
B.  C  J.  (1910)  180  Fed.  896,  a  prelim- 
inary injunction  was  granted  against 
the  calling  out  of  employees  in  other 
tsades,  and  the  notification  of  owners, 
bnjlders,  architects,  and  other  third 
persons  that  they  would  be  likely  to 
have  labor  troubles  if  they  should  use 
complainant's  products. 

In  Shine  v.  Fox  Bros.  Mfg.  Co. 
(1907)  86  C.  C.  A.  811,  156  Fed.  857, 
an  attempt  by  a  labor  organization  to 
unionize  a  factory  was  held  unlawful, 
where  the  means  adopted  were  the 
issuing  of  circulars  giving  lists  of  the 
factories  which  ran  as  closed  shops, 


and  deliverying  them  to  contracting 
builders  and  architects  of  the  city 
where  complainant's  factory  was  lo- 
cated, who  would  have  to  do  with  the 
preparation  of  plans  and  specifications 
and  the  construction  of  buildings,  and 
also  to  owners  of  property  who  were 
about  to  improve  liie  same.  This  list 
implied  that  all  those  ho1>  named  in 
the  list  were  unfair.  IChe  circulars 
annexed  thereto  contained  a  notice  or 
a  warning  that  union  carpenters 
would  not  be  permitted  to  work  upon 
any  building  materials  not  the  product 
of  the  closed  shop.  Other  active 
measures  were  the  enforced  signing  of 
contracts,  not  to  patronize  complain- 
ant, and  a  compulsion  of  union  car- 
penters, who  did  not  desire  to  quit 
work,  to  do  so,  by  threats  of  discipline 
at  the  hands  of  the  organization. 

In  Bumham  v.  Dowd  (1914)  ZH 
Mass.  861,  61  L.R.A.(N.S.)  778,  104 
N.  E.  841,  it  was  held  that  members 
of  a  labor  union  might  be  enjoined 
from  refusing  to  handle  material  sold 
by  one  who  had  been  declared  by  the 
union  to  be  "unfair"  because  he  had 
furnished  supplies  to  an  employer  of 
nonunion  labor  and  refused  to  promise 
not  to  sell  to  any  party  who  should 
not  be  in  good  standing  with  the  un- 
ion, although  they  did  not  act  from 
actual  personal  malice  toward  the 
plaintiffs,  but  for  the  purpose  of 
strengthening  their  union.  The  court 
said:  "Although  there  has  been  a 
Uttle  contrariety  of  decisions  in  other 
jurisdictions,  we  do  not  consider  that 
there  is  any  doubt  as  to  the  rule  of  law 
to  be  applied  in  this  case.  The  de- 
fendants have  no  real  trade  dispute 
with  the  plaintiffs.  No  one  of  the 
members  of  the  union  is,  or,  so  far  as 
appears,  ever  has  been,  employed  by 
the  plaintiffs.  The  plaintiffs  have  not 
interfered  or  sought  to  interfere  with 
the  employment  of  any  of  those  mem- 
bers, or  with  the  rates  of  pay,-  the 
periods  of  labor,  or  any  of  the  condi- 
tions of  such  employment.  There  is 
no  competition  between  these  parties, 
as  there  was  in  Bowen  v.  Matheson 
(1867)  14  Allen  (Mass.)  499.  The 
matter  that  lies  at  the  foundation  of 
these  proceedings  is  a  dispute  between 
the  union  and  Gauthier.    He  employs. 
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or  has  employed,  nonunion  labor;  the 
defendants  (including  under  this 
term  all  the  members  of  the  union) 
object  to  this.  They  have  a  right  to 
say  that  they  will  do  no  work  for  him 
unless  he  will  give  to  them  all  the 
work  of  their  trade;  that  they  will  do 
all  or  none  of  his  work.  That  was 
settled  by  fiiix  decision  in  Pickett  v. 
Walsh  (1906)  192  Mass.  672,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St.  Rep.  272,  78 
N.  E.  763,  7  Ann.  Gas.  638.  If  they 
were  employed  by  Gauthier,  and  if  he 
employed  also  nonunion  men  of  their 
craft,  they  would  have  a  right,  unless 
they  were  bound  by  some  term  of  their 
contract  of  employment,  to  strike,  un- 
less all  of  this  work  should  be  given 
to  them  or  to  their  associates.  But  it 
was  pointed  out  in  the  same  case  that 
not  all  strikes  are  lawful ;  and  it  jiow 
is  settled  in  this  commonwealth  that 
it  is  a  question  of  law  whether  any 
particular  strike  is  a  lawful  one. 
Reynolds  t.  Davis  (1908)  198  Mass. 
294,  17  L.R.A.(N.S.)  162,  84  N.  E.  467; 
De  Minico  v.  Craig  (1911)  207  Mass. 
593,  42  L.R.A.(N.S.)  1048,  94  N.  E. 
317.  But  the  second  point  decided  in 
Pickett  V.  Walsh  (Mass.)  supra,  is,  in 
our  opinion,  decisive  of  the  principal 
question  raised  in  this  case.  It  was 
there  held  that  the  members  of  a  la- 
bor union  who  are  employed  by  a  con- 
tractor to  do  work  upon  a  building, 
and  who  have  no  dispute  with  that 
contractor  as  to  work  which  they  or 
their  fellows  are  doing  for  him,  can- 
not lawfully  strike  against  him  for  the 
mere  reason  that  he  is  doing  work  and 
employing  some  of  their  fellows  upon 
another  building  upon  which  nonunion 
men  are  employed  to  do  like  work,  not 
by  him,  but  by  the  owner  of  that  build- 
ing. The  language  and  reasoning  of 
that  decision  are  applicable  here.  The 
reason  of  the  decision  was  that,  as 
the  court  said  (Loring,  J.,  192  Mass. 
687),  such  a  strike  'has  an  element  in 
it  like  that  in  a  sympathetic  strike,  in 
a  boycott,  and  in  a  blacklisting,  name- 
ly, it  is  a  refusal  to  work  for  A.,  with 
whom  the  strikers  have  no  dispute, 
because  A.  works  for  B.,  with  whom 
the  strikers  have  a  dispute,  for  the 
purpose  of  forcing  A.  to  force  B.  to 
yield  to  the  strikers'  demands.'    So  in 


the  case  at  bar,  the  threat  of  the  de- 
fendants was  to  strike  against  owners 
and  contractors,  with  whom  the  de- 
fendants had  no  dispute,  for  the  pur- 
pose of  forcing  those  owners  and 
contractors  to  refuse  to  buy  masons' 
supplies  from  the  plaintiffs,  and  thus, 
by  the  loss  of  business  and  of  the 
profits  to  be  derived  therefrom,  force 
the  plaintiffs  to  refuse  to  sell  to 
Gauthier  or  others  whom  the  defend- 
ants might  call  unfair,  and  thus  put  a 
pressure  upon  those  persons  which 
should  force  them  to  cease  employing 
nonunion  masons,  and  to  give  all  their 
masonwork  to  the  defendants.  This 
was  a  step  further  than  what  was 
held  in  Pickett  v.  Walsh  to  be  aa 
unlawful  combination  for  an  anjns- 
tifiable  interference  with  another's 
business.  It  was  in  intention  and  ef- 
fect a  boycott;  and  it  was  none  the 
less  so  because  it  was  aimed  at  only 
one  branch  of  the  plaintiffs'  business. 
There  is  no  more  right  to  interfere 
with  one  branch  of  a  merchant's  busi- 
ness, to  obstruct  it  and  lessen  its 
profits,  and,  so  far  as  may  be  done,  to 
destroy  it  entirely,  than  there  is  so  to 
interfere  with,  obstruct,  and  destroy 
the  whole  of  that  business.  The  dif- 
ference is  merely  one  of  degree,  not 
of  kind.  And  Pickett  v.  Walsh  is  well 
supported  as  to  this  point,  both  upon 
the  reasoning  of  the  opinion  and  by 
authority.  See  the  cases  collected  on 
page  688  of  192  Mass.  It  has  been 
cited  and  followed  in  our  later  deci- 
sions. Reynolds  v.  Davis  (Mass.) 
supra;  M.  Steinert  &  Sons  C!o.  v.  Tagen 
(1911)  207  Mass.  394,  32  L.R.A.(N.S.) 
1013,  93  N.  E.  684;  Folsom  ▼.  Lewis 

(1911)  208  Mass.  836,  36  L.R.A.  (NJ3.) 
787,  94  N.  E.  316;  Hanson  ▼.  Innis 

(1912)  211  Mass.  301,  97  N.  E.  766. 
Most  of  the  decisions  in  other  juris- 
dictions, besides  those  cited  in  Pickett 
V.  Walsh,  are  to  the  same  effect.  Aik- 
ens  v.  Wisconsin  (1904)  195  U.  8.  194, 
49  L.  ed.  164,  26  Sup.  Ct.  Rep.  S;  Em- 
ack  V.  Kane  (1888;  C.  C.)  34  Fed.  46; 
Shine  V.  Fox  Bros.  Mfg.  Co.  (1907) 
86  C.  C.  A.  311,  166  Fed.  367;  Rocky 
Mountain  Bell  Teleph.  Co.  ▼.  Montana 
Federation  of  Labor  (1907;  G.  0.)  166 
Fed.  809;  American  Federation  of  L»- 
bor   V.   Buck's    Stove   &   Range   Co. 
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(1909)  83  App.  D.  C.  83,  32  L.R.A. 
(N.S.)  748;  Gompers  v.  Buck's  Stove 
&  Ranire  Co.  (1909)  33  App.  D.  C.  516; 
Doremas  v.  Hennessy  (1898)  176  111. 
608,  43  L.R.A.  797,  «)2,  68  Am.  St. 
Rep.  203,  52  N.  E.  924,  54  N.  E.  524; 
Kemp  V.  Division  No.  241  (1910)  158 
nil  App.  844;  Perkins  v.  Pendleton 
(1897)  90  Me.  166,  60  Am.  St.  Rep. 
252,  38  Atl.  96;  Lucke  v.  Clothing  Gut- 
ters' &  T.  Assembly  (1893)  77  Md.  896, 
19  L.R.A.  408,  89  Am.  St.  Rep.  421,  26 
Atl.  505;  Albro  J.  Newton  Co.  v.  Erick- 
flon  (1911)  70  Misc.  291,  126  N.  Y. 
Snpp.  949;  State  ex  rel.  Dumer  v. 
Huegin  (1901)  110  Wis.  189,  249,  62 
L.R.A.  700,  86  N.  W.  1046, 15  Am.  Crim. 
Rep.  332.  As  was  said  in  Hopkins  v. 
Oxley  Stave  Co.  (1897)  28  C.  C.  A,  99, 
105,  49  U.  S.  App.  709,  88  Fed.  917: 
'Persons  engaged  in  any  service  have 
the  power  with  which  a  court  of  equity 
will  not  interfere  by  injunction,  to 
abandon  that  service,  either  singly  or 
in  a  body,  if  the  wages  paid  or  the 
conditions  of  employment  are  not  sat- 
isfactory; but  they  have  no  right  to 
dictate  to  an  employer  what  kind  of 
implements  he  shall  use,  or  whom  he 
shall  employ.* " 

A  case  which,  although  not  strictly 
in  point,  may  be  noticed  in  this  con- 
nection, is  Purington  v,  Hinchliff 
(1905)  219  IlL  159,  2  L.R.A.(N.S.) 
824,  109  Am.  St.  Rep.  322,  76  N.  E.  47. 
There  a  combination  was  made  by  an 
association  of  brick  manufacturers,  a 
masons'  and  builders'  association,  and 
a  bricklayers'  union,  whereby,  in  con- 
sideration of  certain  concessions  made 
by  the  manufacturers'  association, 
the  masons'  and  builders'  association 
agreed  to  buy  brick  only  from  mem- 
bers of  the  association,  and  the  brick- 
layers' uniAn  agreed  to  lay  only  brick 
purchased  from  members  of  the  as- 
sociation ;  and  it  was  held  that  a  man- 
ufacturer, the  market  for  whose 
product  was  thereby  restricted  or  de- 
stroyed, might  recover  the  damages 
thereby  inflicted  upon  him  from  any 
or  all  of  the  members  of  the  combina- 
tion. 

In  Lohse  Patent  Door  Co;  v.  Puelle 

(1908)  215  Mo.  421,  22  L.R.A.(N.S.) 

607,  128  Am.  St.  Rep.  492,  114  S.  W. 

997,  it  was  held  that  a  labor  union,  in 

6  A.L.R.— 61. 


notifying  customers  of  a  person 
against  whom  a  strike  has  been  de- 
clared that  its  members  will  not  han- 
dle material  furnished  by  him,  and  that 
any  attempt  on  their  part  to  force 
them  to  do  so  will  cause  a  strike  to 
be  called  against  them,  the  direct  ob- 
ject of  such  action  being  to  injure  and 
damage  the  business  of  such  person, 
and  thereby  compel  him  to  discharge 
his  nonunion  labor,  and  thereby  in- 
directly and  incidentally  benefit  the 
onion,  is  guilty  of  illegal  boycott. 

In  Albro  J.  Newton  Co.  v.  Erickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  aiSrmed  without  opinion  in  (1911) 
144  App,  Div.  939,  129  N,  Y.  Supp. 
1111,  in  which  it  was  held  that  de- 
fendants would  be  enjoined  from  con- 
spiring to  injure  or  interfere  with 
plaintiff's  good  will,  trade,  or  business, 
for  the  purpose  of  coercing  it  to  em- 
ploy union  labor,  either  by  sending  to 
any  customer  or  prospective  customer 
of  plaintiff  any  communication  which, 
in  terms  or  by  inference,  would  sug- 
gest that  labor  troubles  would  follow 
the  use  of  materials  purchased  from 
plaintiff,  or  by  requiring  any  person 
to  refrain  from  or  cease  working  for 
any  concern  because  of  its  use  of  ma- 
terial purchased  of  or  furnished  by 
plaintiff,  the  decision  was  placed  upon 
the  ground  that,  although  the  means 
used  were  not  illegal,  the  end  aimed 
at,  namely,  the  interference  .with  the 
good  will  of  plaintiff's  business,  was. 

Interference  by  a  labor  union  with 
another's  business  by  a  refusal  to  han- 
dle supplies  sold  by  him,  on  account 
of  his  having  furnished  supplies  to 
one  who  had  been  declared  unfair,  is 
not  in  the  bona  fide  exercise  of  trade, 
is  without  just  cause,  and  is  there- 
fore malicious,  its  immediate  motive 
being  to  show  what  punishment  and 
disaster  necessarily  follow  a  defiance 
of  their  demands ;  and  the  remote  mo- 
tive of  wishing  to  better  their  condi- 
tion by  the  power  so  acquired  will 
not  constitute  a  legal  justification. 
Moores  v.  Bricklayers'  Union  (1889) 
10  Ohio  Dec.  Reprint,  665. 

In  Purvis  v.  Local  No.  500,  U.  B.  C. 
J.  (1906)  214  Pa.  848,  12  L.R.A.(N.S.) 
642,  112  Am.  St.  Rep.  757.  63  Atl.  585, 
6  Ann.  Cas.  275,  in  holding  that  the 
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attempt  by  a  labor  union  to  coerce  a 
mill  owner  to  unionize  his  mill,  by 
refusing  to  handle  his  product  unless 
he  does  so,  and  notifying  prospective 
customers  of  that  fact,  may  be  en- 
joined as  an  unlawful  conspiracy,  the 
court,  after  holding  that  the  imme- 
diate purpose  of  the  defendants  was 
unlawful,  although  the  remote  pur- 
pose to  benefit  the  members  of  the 
union  was  justifiable,  further  quoted 
with  approval  from  the  opinion  of  the 
court  below,  as  follows:  "Turning 
from  a  consideration  of  the  nature  of 
the  purpose  of  defendants,  as  indir 
cated  by  their  words  and  deeds,  I 
desire  to  briefiy  consider  the  means 
used  to  effect  l^at  purpose.  On  part 
of  plaintiffs,  it  is  alleged  that  the 
means  used  are  a  boycott  of  their  busi- 
ness. The  defendants  contend  that 
their  methods  were  persuasive,  and 
were  not  accompanied  with  violence, 
threats,  or  intimidation.  No  violence 
was  used,  nor  does  any  seem  to  have 
been  contemplated  or  threatened.  But 
acts  may  be  coercive  in  character 
without  threats  or  commission  of  vio- 
lence or  personal  injury.  When  the 
district  council,  with  its  7,000  mem- 
bers in  the  Pittsburg  district,  gave 
notice  to  practically  all  the  building 
contractors  of  that  district  that  the 
plaintiffs  refused  to  run  their  mill  in 
accordance  with  union  rules,  and 
called  attention  to  the  working  rule 
which  forbids  union  workmen  to  work 
material  from  any  nonunion  mill,  the 
contractors  understood  what  the  re- 
quest not  to  patronize  plaintiffs'  mill 
meant.  When  the  members  of  Local 
No.  500,  who  were  willingly  working 
material  from  plaintiffs'  mill,  were 
visited  by  the  business  agent  of  the 
union,  who  called  them  off,  they  doubt- 
less knew  that  it  meant  trial,  fine,  or 
expulsion  and  ostracism  if  they  con- 
tinued to  work.  When  the  owner  of 
the  Central  Hotel  was  required,  in 
the  urgency  of  his  situation,  to  sign 
a  contract  with  the  business  agent 
of  the  union  not  to  purchase  any  more 
material  from  plaintiffs  as  the  condi- 
tion of  having  work  continued  on  his 
building,  it  can  scarcely  be  said  that 
his  freedom  of  action  was  not  inter- 
fered with;  when  the  business  agents 


of  the  district  council  declared  that 
they  had  come  to  Butler  prepared  to 
drive  Purvis  St  Company  into  the 
union;  when  they  stated  to  plaintiffs 
there  was  going  to  be  trouble  if  the 
mill  was  not  unionized,  and  gave  them 
to  understand  that  they  must  union- 
ize their  mill  or  quit  business, — ^al) 
parties  well  understood  what  that 
meant.  In  all  these  things  the  atti- 
tude of  the  defendants  was  threaten- 
ing and  coercive,  rather  than  persua- 
sive." 

In  Temperton  ▼.  Russell  [1893]  1 
Q.  B.  (Eng.)  716,  62  L.  J.  Q.  B.  N.  S. 
412,  4  Reports,  376,  69  L.  T.  N.  S.  78, 
41  Week.  Rep.  665,  67  J.  P.  676,  it  ap- 
peared that,  a  firm  of  builders  having 
refused  to  obey  certain  rules  laid 
down  by  unions  connected  vrith  the 
building  trade  with  regard  to  build- 
ing operations,  the  unions  sought  to 
compel  them  to  do  so  by  preventing 
the  supply  of  building  materials  to 
them.  In  pursuance  of  this  object 
they  requested  the  plaintiff  to  cease 
to  supply  such  firm,  but  he  refused  to 
do  so.  Thereupon,  with  the  object  of 
injuring  the  plaintiff  in  business,  in 
order  to  compel  him  to  comply  with 
such  request,  the  defendants  induced 
persons  who,  to  the  knowledge  of  the 
defendants,  had  entered  into  contracts 
with  the  plaintiff  for  the  purchase  of 
materials,  to  break  their  contracts, 
and  not  to  enter  into  further  contracts 
with  the  plaintiff,  by  informing  them 
that  the  members  of  the  unions  would 
not  work  on  such  materials.  It  was 
held  that  the  plaintiff  might  maintain 
an  action  for  damages  sustained  there- 
by, against  the  defendants,  for  procur- 
ing such  breaches  of  contract  in  order 
to  inflict  an  injury  upon  him  and 
thereby  compel  him  to  do  something 
which  he  did  not  want  to  do,  and  also 
for  conspiring  together  with  the  in- 
tent to  injure  the  plaintiff,  to  hamper 
him  in  his  trade,  or  to  put  undue  pres- 
sure upon  him,  in  order  to  compel  him 
to  do  something  which  he  did  not  want 
to  do,  by  preventing  persons  from  en- 
tering into  contracts  with  him. 

<.  lUfuatU  to  tvorle  on  j*h  «h  wMeh  per- 
ton  wttH  vehotn  untoM  te  <•»  dia^Mte  te 
a  contractor. 

Save  in  one  instance  (Patterson  t. 
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Building  Trades  Council  (1902)  11 
Pa.  Dist  R.  600 — set  forth  infra),  it 
has  been  held  tiist  members  of  labor 
unions  may  lawfully  refuse  to  work 
on  a  job  upon  which  a  contractor  with 
whom  they  are  at  variance  may  do 
woric  or  famish  material,  or  for  a 
subcontractw  under  him,  or  may  re- 
fuse t*  handle  the  work  Off  anyone  who 
wHl  not  agree  to  give  all  his  woA 
to  anion  shops.  This  is  sometimes 
put  upon  the  ground  that  such  con- 
duct is  an  exercise  of  the  absolute 
right  to  work  or  to  refrain  from  work- 
ing, and  sometimes  upon  the  ground 
that  it  is  justifiable  as  an  effort  to 
obtain  a  legitimate  business  advan- 
tage. See  National  Fireproofing  Ck>. 
V.  Mason  Bailders'  Asso.  (1909)  26 
L.R.A.(N.S.)  148,  94  C.  C.  A.  686,  169 
Fed.  259;  Gill  Engraving  Co.  v,  Doerr 
(1914)  214  Fed.  Ill;  Meier  v.  Speer 
(1910)  96  Ark.  618,  32  L.R.A.(N.S.) 
792,  182  S.  W.  988;  COHN  &  R.  ElBC- 
TBIC    Co.   V.   BaiCKLAYESS,    MASONS,    & 

Plasteress  Local  Union  (reported 
herewith)  ante,  887 ;  Gray  v.  Building 
Trades  Coancil  (1903)  91  Minn.  171, 
68  L.BJ^.  758,  108  Am.  St.  Rep.  477, 
97  N.  W.  663,  1118,  1  Ann.  Cas.  172; 
George  J.  Grant  Constr.  Co.  v.  St.  Paul 
Bldg.  Trades  Coancil  (1917)  186  Minn. 
167,  161  N.  W.  520,  1055. 

Thus,  it  has  been  held  that  an  agree- 
ment between  a  master  masons'  asso- 
ciation and  a  bricklayers'  union  that 
provisions  in  a  building  contract  for 
the  fireproofing  of  the  building  should 
not  be  sablet,  which  is  made  for  the 
benefit  of  the  bricklayers,  is  not  a  con- 
spiracy, although  it  incidentally  works 
injury  to  manufacturers  of  fireproof- 
ing  materials;  and  the  enforcement 
of  such  a  provision  by  a  clause  for- 
bidding bricklayers  to  work  for  those 
who  do  not  comply  with  it,  and  by 
strikes  and  notifications  to  contract- 
ors that  they  cannot  take  contracts 
contrary  to  the  terms  of  the  agree- 
ment without  incurring  the  penalty, 
is  not  unlawful  or  oppressive  so  as  to 
effect  a  conspiracy.  National  Fire- 
proofing  Co.  V.  Mason  Builders'  Asso. 
(Fed.)  supra. 

The  proprietor  of  a  nonunion  shop 
is  not  entitled  to  enjoin  the  acts  of 
members  of  a  photo-engr&vers'  union 


in  concertedly  refusing  to  do  work  for 
any  customer  of  their  several  employ- 
ers who  will  not  agree  to  patronize 
exclusively  union  photo-engravers, 
where  the  object  is  to  increase  the 
power  of  the  union,  so  as  to  get  more, 
better,  easier,  and  better-paid  work 
for  its  members,  notwithstanding  tiie 
injary  to  the  plaintiff  was  foreseen. 
Gill  Engraving  Co.  v.  Doerr  (1914) 
214  Fed.  111. 

In  Meier  v.  Speer  (1910)  96  Ark. 
618,  82  L.R.A.(N.S.)  792,  182  8.  W. 
988,  it  was  held  that  members  of  a 
labor  union  could  not  be  held  liable 
to  one  whose  refusal  to  employ  <mly 
union  labor  had  antagonized  the 
unions,  by  reason  of  their  having  noti- 
fied their  immediate  employer,  with- 
out making  any  threats  whatever 
against  his  business,  that  they  would 
not  work  for  him  in  laying  the  stone 
foundation  of  a  building  if  such  third 
party  should  have  the  contract  to 
baild  the  structure. 

In  CoHN  &  R.  Electric  Co.  v.  Brick- 
layers, Masons,  &  Plasterers  Local 
Union  (reported  herewith)  ante,  887, 
it  was  held  that  an  employer  of  non- 
union  labor  was  not  entitled  to  enjoin 
defendant  labor  union  from  interfer- 
ing with  the  plaintiffs'  business  by  f-e- 
fusing,  in  pnrsaance  of  by-laws  adopt- 
ed by  it,  to  work  on  any  job  on  which 
nonunion  men  are  employed,  and  by 
notifying  general  contractors  and 
owners  of  property  of  its  intention 
to  cease  work  if  nonunion  men  should 
be  employed,  where  the  end  the  de- 
fendant had  in  view  was  the  strength- 
ening of  the  union  rather'  than  the 
infliction  of  injury  upon  the  plaintiff 
or  the  nonunion  men  it  employed. 
The  court  said:  "Whatever  injury 
was  done  the  plaintiff  was  a  conse- 
quence of  trade  competition,  and  an 
incident  to  a  course  of  conduct  by  the 
defendants,  begun  and  prosecuted  for 
their  own  legitimate  interests,  the 
means  adopted  were  lawful;  no  un- 
lawful compulsion  in  act  or  word  was 
present." 

In  Gray  v.  Building  Trades  Council 
(1903)  91  Minn.  171,  63  L.R.A.  753, 
108  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172,  a  labor  union 
had  placed  certain  electrical  contract- 
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ors  and  engineers  on  its  "unfair"  list, 
and,  in  order  to  compel  them  to  em- 
ploy union  labor  only,  notified  persons 
having  jobs  in  the  line  of  business  of 
such  contractors  that  members  of  this 
labor  union  would  not  work  on  any 
building  where  such  contractors  were 
working.  This  was  held  not  to  amount 
to  a  boycott,  but  rather  to  a  threat 
to  strike;  and,  to  the  extent  that  an 
injunction  issued  in  the  lower  court 
restrained  the  labor  union  from  hav- 
ing its  members  refuse  to  work  on  a 
building  where  such  contractors  were 
working,  it  was  held  erroneous.  As 
to  this  provision  of  the  injunction,  the 
court  says:  "But  it  goes  beyond  this, 
and  restrains  acts  other  than  acts 
constituting  boycotting.  This  particu- 
lar provision  specifically  enjoins  de- 
fendants, their  members,  agents,  and 
representatives,  from  going  upon  the 
premises  where  plaintiffs  are  em- 
ployed, for  the  purpose  of  ordering, 
directing,  or  notifying  men  belonging 
to  the  various  allied  unions  to  de- 
sist from  work  upon  the  premises  by 
reason  of  the  fact  that  plaintiffs  are 
employed  thereon.  The  authorities, 
as  already  noted,  very  generally  hold 
that  a  strike  is  not  unlawful,  that 
members  of  labor  unions  may,  singly 
or  in  a  body,  quit  the  service  of  their 
employer,  and,  for  the  purpose  of 
strengthening  their  association,  may 
persuade  and  induce  others  in  the 
same  occupation  to  join  their  union, 
and,  as  a  means  to  that  end,  refuse  to 
allow  their  members  to  work  in  places 
where  nonunion  labor  is  employed. 
.  .  .  They  may  refuse  to  have  any 
sort  of  dealings  with  an  employer  of 
nonunion  labor,  singly  or  collectively ; 
they  may  persuade  and  induce  their 
members  to  join  them,  and  there  would 
seem  to  be  no  reason  why  they  should 
be  limited  as  to  the  place  where  they 
may  do  such  acts." 

In  George  J.  Grant  Constr.  Go.  v. 
St.  Paul  Bldg.  Trades  Council  (1917) 
136  Minn.  167,  161  N.  W.  520,  1055, 
it  was  held  not  to  be  unlawful  for  the 
members  of  labor  unions  to  agree 
among  themselves  that  they  will  not 
work  for  a  building  contractor  with 
whom  they  have  a  controversy,  nor  for 


any  subcontractor,  on  any  contract  he 
ntay  have  on  hand. 

The  contrary  view  is  exemplified  in 
Patterson  v.  Building  Trades  Council 
(1902)  11  Pa.  Dist.  R.  500,  in  which 
it  is  held  that  a  building  trades  coan- 
cil  has  no  right  to  notify  builders  and 
contractors  that  a  certain  contractor 
has  been  declared  unfair,  and  that  no 
union  man  will  be  allowed,  either  di- 
rectly or  indirectly,  to  work  on  any 
building  on  which  such  contractor  has 
performed  any  work  whatever,  or  fur- 
nished material,  where  the  natural 
tendency  and  effect  of  such  notifica- 
tion are  to  destroy  the  freedom  of 
action  of  such  builders  and  contract- 
ors, and  force  them,  through  fear  of 
loss  or  injury  to  themselves  or  their 
business,  to  withdraw  or  withhold 
their  patronage  from  such  contractor. 

i.  Enforcement  of  union  by-Iaui. 

The  same  differences  of  opinion 
which  have  been  traced  in  the  deci- 
sions above  reviewed  also  mark  the 
cases  which  consider  the  right  of  a 
person  injured  to  complain  ef  a  union 
by-law,  by  which  the  boycott  against 
him  is  made  effective. 

In  Bossert  v.  Dhuy  (1917)  221  N.  Y. 
342,  117  N.  B.  682,  Ann.  Gas.  1918D, 
661,  the  court  said:  "The  bounds  be- 
yond which  an  association  of  em- 
ployees may  not,  as  a  general  rule,  go 
in  controlling  its  members  in  their 
dealings  with  employers,  are  not  eas- 
ily determined.  They  cannot,  at  least, 
extend  beyond  the  point  where  its  or 
their  direct  interests  cease.  There  is 
a  material  difference  in  the  power  of 
an  association  so  far  as  it  affects  its 
primary  or  secondary  interest.  Where 
the  acts  of  an  employee  or  employees 
in  their  individual  or  associate  ca- 
pacity are  reasonably  and  directly  cal- 
culated to  advance  lawful  objects, 
they  should  not  be  restrained  by  in- 
junction." 

In  some  cases  it  is  held  that  the  en- 
forcement of  such  by-laws  constitutes 
no  ground  for  complaint,  for  the  rea- 
son that  the  act  is  one  of  legitimate 
competition.  See  Paine  Lumber  Ca 
V.  Neal  (1917)  244  U.  S.  469.  61  L. 
ed.  1266,  37  Sup.  Ct.  R^.  718,— set  out 
under  subd.  V.  h,  supra;  Gill  Engrav- 
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in?  Co.  V.  Doerr  (1914)  214  Fed.  Ill, 
and  COHN  &  R.  Electric  Co.  v.  Brick- 
layers, Masons,  &  Plasteress  Local 
Union  (reported  herewith)  ante,  887, 
both  of  which  are  set  out  in  subd.  V. 
i,.  supra. 

It  has  also  been  held  that  the  en> 
forcement  of  such  by-laws  by  fine  or 
expulsion  is  not  coercive  in  character, 
upon  the  g^round  that  the  members  of 
the  organization  not  willing  to  obey 
such  by-laws  have  the  alternative  of 
withdrawing  from  the  organization. 
See  Bossert  v.  Dhuy  (N.  Y.)  supra; 
Seubert  v.  Reiflf  (1917)  98  Misc.  402, 
164  N.  Y.  Supp.  522;  also  Bohn  Mfg. 
Ck).  v.  Hollis  (Bohn  Mfg.  Co.  v.  North- 
western Lumbermen's  Asso.)  (1893) 
54  Minn.  223,  21  L.R.A.  337,  40  Am. 
St.  Rep.  319,  55  N.  W.  1119  (not  a 
trade-union  case).  But  this  conclu- 
sion has  been  disputed  (see  Jackson  v. 
Stanfield  (1894)  137  Ind.  592,  23 
L.R.A.  588,  36  N.  E.  345,  37  N.  E.  14, 
— not  a  trade-union  case),  and  it  has 
been  held  that  where  the  penalty  at- 
tached to  the  violation  of  such  a  by- 
law is  of  such  a  character  as  to 
amount  to  a  moral  intimidation,  the 
person  suffering  less  as  a  result  of 
its  operation  is  entitled  to  complain 
thereof  (see  Barr  v.  Essex  Trades 
Council  a894)  53  N.  J.  Eq.  101,  30 
Atl.  881;  Alfred  W.  Booth  &  Bro.  v. 
Burgess  (1906)  72  N.  J.  Eq.  181,  65 
Atl.  226, — set  forth  infra;  also  Mar- 
tell  V.  White  (1904)  185  Mass.  255,  65 
L.R.A.260,  102  Am.  St.  Rep.  341,  69 
N.  E.  1085;  Bailey  v.  Master  Plumbers' 
Asso.  (1899)  103  Tenn.  99,  46  LJI.A. 
561,  52  S.  W.  853;  Boutwell  v.  Marr 
(1899)  71  Vt.  2,  43  LJi.A.  803,  76  Am. 
St.  Rep.  746,  42  Atl.  607;  Gatzow  v. 
Buening  (1900)  106  Wis.  1,  49  L.R.A. 
475,  80  Am.  St  Rep.  17,  81  N.  W.  1003, 
—which  are  not  trade-union  cases). 

But  where  it  does  not  appear  that 
the  plaintiff  would  probably  enjoy  the 
patronage  of  members  of  the  associa- 
tion but  for  the  constraint  of  the  by- 
laws, the  alleged  damage  is  too  re- 
mote and  conjectural  to  support  an 
action.  See  Downes  v.  Bennett  (1901) 
63  Kan.  653,  55  L.R.A.  560,  88  Am.  St 
Rep.  256,  66  Pac.  623. 

In  Barr  v.  Essex  Trades  Council 
(1894)   58  N.  J.  Eq.  101,  30  Atl.  881, 


in  discussing  the  question  whether 
there  was  any  element  of  coercion  in 
the  action  of  a  trades  council,  com- 
posed of  representatives  of  various 
trade-unions,  in  withdrawing  its  in- 
dorsement from  a  newspaper  with 
which  one  of  the  unions  was  in  con- 
troversy, thereby  diverting  the  pat- 
ronage of  organized  labor  from  the 
paper  and  its  advertisers,  the  court 
said:  "Next,  as  to  the  members  of 
the  various  labor  unions.  According 
to  Mr.  Beckmeyer,  all  the  organiza- 
tions represented  in  the  trades  council 
and  the  individual  members  there- 
of, in  strict  conformity  wfth  the  pur- 
pose and  object  for  which  the  said 
council  was  organized,  withheld  their 
patronage  from  the  said  newspaper  on 
the  mere  announcement  by  the  typo- 
graphical union  to  the  trades  council 
that  that  union  had  withdrawn  its  in- 
dorsement from  the  'Times.'  Why? 
It  is  said  that  it  was  only  the  exercise 
by  each  person  of  his  right  to  spend 
his  money  as  his  own  will  dictated. 
The  fallacy  of  this  is  apparent.  It 
loses  sight  of  the  combination,  the 
whole  strength  of  which  lies  in  the 
fact  that  each  individual  has  surren- 
dered his  own  discretion  and  will  to 
the  direction  of  the  accredited  repre- 
sentative of  all  the  organizations.  He 
no  longer  uses  his  own  judgment,  but, 
by  entering  into  the  combination, 
agrees  to  be  bound  by  its  decree.  As 
is  said  in  Temperton  v.  Russell  [1893] 
1  Q.  B.  (Eng.)  715,  62  L.  J.  Q.  B.  N. 
S.  412,  4  Reports.  376,  69  L.  T.  N.  S. 
78,  41  Week.  Rep.  565,  57  J.  P.  676: 
Those  men  had  bound  themselves  to 
obey,  and  they  knew  they  had  done  so ; 
and  that  if  they  did  not  obey  they 
would  be  fined  or  expelled  from  the 
union  to  which  they  belonged.'  It  is 
common  knowledge,  if  indeed  it  does 
not  amply  so.  appear  by  the  papers  in 
this  case,  that  a  member  of  a  labor 
organizaticHi  who  does  not  submit  to 
the  edict  of  his  union  asserts  his  in- 
dependence of  judgment  and  action 
at  the  risk,  if  not  the  absolute  sacri- 
fice, of  all  association  with  his  fellow 
members.  They  will  not  eat,  drink, 
live,  or  work  in  his  company.  Branded 
by  the  peculiarly  offensive  epithets 
adopted,  he  mu^t  exist  ostraci2ed,  so- 
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cially  and  induatrially,  so  far  as  his 
former  associates  are  concerned. 
Freedom  of  will  under  such  circum- 
stances cannot  be  expected." 

In  Alfred  W.  Booth  &  Bro.  v.  Bur- 
gess (1906)  72  N.  J.  Eq.  181,  65  Atl. 
226,  in  discussinjr  the  question  wheth- 
er the  coercion  exercised  by  a  labor 
union  on  its  members,  in  order  to  in- 
duce them  to  refuse  to  work  for  any- 
one who  should  purchase  complain- 
ant's product,  was  justified  (and 
therefore  not  a  violation  of  complain- 
ant's rights)  by  the  fact  that  such  em- 
ployees had  voluntarily  joined  the 
union  and  subjected  themselves  to  its 
by-laws*  and  regulations,  the  court 
said:  "When,  however,  the  threat  of 
fine  and  expulsion  is  employed  for  the 
purpose  of  coercing  the  employees  of 
a  large  number  of  different  employers 
to  refrain  from  renewing  their  con- 
tracts for  labor,  in  order  to  coerce  all 
these  employers  to  boycott  the  com- 
plainant, with  the  ultimate  object  of 
coercing  the  complainant  in  respect 
of  a  matter  with  which  the  employees 
who  are  first  coerced  have  absolutely 
no  concern  whatever,  then  it  seems 
to  me  the  whole  scheme  becomes  an 
attack  upon  the  complainant's  right 
to  a  free  market.  No  surrender  of 
liberty  or  voluntary  agreement  to 
abide  by  by-laws  on  the  part  of  the 
employees  who  are  first  coerced,  made 
by  them  when  they  enter  their  labor 
unions,  can,  in  my  judgment,  affect 
the  right  of  the  complainant  to  a  free 
market,  which  right  he  will  enjoy  for 
all  it  may  be  worth  if  these  employees 
are  permitted  to  exercise  their  liberty. 
The  employees  may  be  able  to  surren- 
der their  own  right,  but  they  certainly 
cannot  surrender  the  right  of  other 
parties." 

lb.  ItnposUlon  of  fine  on  nonmemftM*. 
It  has  been  held,  upon  the  ground 
that  the  combination  was  one  employ- 
ing unlawful  means,  that  money  paid 
by  a  manufacturer  upon  demand  of 
the  labor  union,  to  prevent  its  mem- 
bers from  refusing  to  handle  his  prod- 
ucts because  he  had  sold  to  those  con- 
sidered by  the  union  as  unfair,  may 
be  recovered  as  having  been  obtained 
by  extortion.  March  v.  Bricklayers' 
&  Plasterers'  Union  (1906)  79  Conn. 


7,  4  L.R.A.(N.S.)  1198,  118  Am.  St 
Rep.  127,  68  Atl.  291,  6  Ann.  Cas.  848. 
And  in  Carew  v.  Rutherford  (1870) 
106  Mass.  1,  8  Am.  Bep.  237,  an  em- 
ployer was  held  entitled  to  recover  a 
sum  which  he  was  compelled,  by  a 
threat  to  call  a  strike,  to  pay  as  a  pen- 
alty for  having  sent  stone  to  another 
locality  to  be  cut. 

I.  Refusal  of  railway  employees  to  Handle 
cars  or  freight. 

It  has  been  held  that  a  combination 
to  inflict  pecuniary  injury  on  the  own- 
er of  cars  for  the  purpose  of  coercing 
him  to  increase  the  wages  of  his  em- 
ployees, by  compelling  the  railway 
companies  to  give  up  using  his  cars, 
and,  on  their  refusal  to  yield  to  com- 
pulsion, to  inflict  pecuniary  loss  upon 
them  by  inciting  their  employees  to 
quit  their  service,  is  an  unlawful  con- 
spiracy; and,  where  such  cars  are  em- 
ployed in  interstate  commerce,  a  vio- 
lation of  the  Federal  Anti-trust  Act 
Thomas  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  (1894)  4  Inters.  Com.  Rep.  788. 
62  Fed.  303. 

And  tvhere  its  members  intend  to 
stop  all  mail  trains  as  well  as  other 
trains,  it  is  unlawful  as  a  conspiracy 
to  obstruct  the  mails.    Ibid. 

It  has  also  been  held  that  a  rule  of 
an  organization  of  railway  employees 
which  forbids  its  members  to  handle 
property  belonging  to  any  railroad 
with  which  the  organization  is  in  con- 
troversy, in  any  way  which  would 
benefit  such  railroad,  is  a  rule  or 
agreement  in  restraint  of  trade  or 
commerce,  and  violative  of  8  1  of  the 
Act  of  Congress  of  July  2,  1890. 
Waterhonae  v.  Comer  (1898)  19  L.R.A. 
403,  6  Inters.  Com.  Rep.  664,  66  Fed. 
149. 

Members  of  a  labor  organization 
who  procure  railroad  companies  to  re- 
fuse to  handle  interstate  freight  from 
a  company  with  which  such  organiza- 
tion is  in  conflict  violate  the  provision 
of  the  Interstate  Commerce  Law,  de- 
claring any  carrier,  or  any  director, 
officers,  receiver,  agent  or  person  act- 
ing for  or  employed  by  an  incorporated 
carrier,  who,  alone  or  with  any  other 
corporation,  person,  or  party,  ahall 
wilfully  fail  or  omit  to  do  any  act 
required  to  be  done,  or  shall  cause  or 
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willingly  suffer  or  permit  any  act  re- 
quired by  such  act  to  be  done  not  to 
be  done,  or  aid  or  abet  such  omission 
or  failure,  to  be  guilty  of  a  misde- 
meanor. Toledo,  A,  A.  &  N,  M.  R.  Co. 
V.  Pennsylvania  Co.  (1893)  19  L.R.A. 
887,  5  Inters.  Com.  Rep.  522,  64  Fed. 
730. 

And  all  persons  combining  to  carry 
out  the  rule  of  a  union  which  requires 
employees  on  one  railroad  to  refuse 
to  handle  property  belonging  to  a  con- 
necting road,  on  which  a  strike  of  en- 
gineers is  pending,  are,  in  case  such 
roads  are  subject  to  the  Interstate 
Commerce  Law,  punishable  under  Rev. 
Stat.  §  5440,  Comp.  Stat.  §  10,201,  re- 
lating to  conspiracies  to  commit  of- 
fenses against  the  United  States,  if 
any  one  of  them  does  an  act  in  further- 
ance of  the  combination.  Toledo,  A. 
A.  &  N.  M.  R.  Co.  V.  Pennsylvania  Co. 
(Fed.)  supra. 

TI.  Statutea  permitting  worktngmen  to 
combine  aa  affecting  validity  of  boy- 
cott. 

A  statute  making  it  lawful  "for  any 
two  or  more  persons  to  unite,  com- 
bine, or  bind'themselves  by  oath,  cove- 
nant, agreement,  alliance,  or  other- 
wise, to  persuade,  advise,  or  encourage, 
by  peaceable  means,  any  person  or 
persons  to  enter  into  any  combina- 
tion for  or  against  leaving  or  entering 
into  the  employment  of  any  person  or 
persons  or  corporations,"  does  not 
legalize  a  conspiracy  to  injure  a  nian's 
business,  to  be  effected  by  means  other 
than  those  of  a  combinaldon  to  enter 
into  or  leave  his  employment,  and 
therefore  does  not  make  lawful  a  com- 
bination to  injure  one's  business  by  a 
concerted  action  on  the  part  of  an  im- 
mense number  of  persons  to  cease 
to  deal  with  and  to  persuade  others  to 
cease  to  deal  with  him,  by  threats  to 
withdraw  their  custom  from  them,  for 
the  purpose  of  obliging  him  to  accede 
to  their  demands, — or,  in  other  words, 
boycott  him.  Barr  v.  Essex  Trades 
Council  (1894)  53  N.  J.  Eq.  101,  30 
Atl.  881. 

The  Pennsylvania  Acts  of  May  8, 
1869,  P.  L.  1260;  June  14,  1872,  P.  L. 
1175;  April  20,  1876,  P.  L.  45;  and 
June  16,  1891,  P.  L.  300,  relating  to 
the  rights  of  workingmen  to  combine 


and  to  do  various  acts  calculated  to 
further  their  interests,  do  not  legalize 
boycotting  in  furtherance  of  a  strike 
(1)  because  they  relate  to  persons  in 
their  relation  of  employees,  while 
those  engaged  in  boycotting  do  not 
all  sustain  such  relation  to  the  com- 
plainant; (2)  because  (generally) 
acts  in  violation  of  constitutional 
right,  and  (particularly)  the  use  of 
"force,  threats,  and  menace  of  harm 
to  person  or  property,"  are  expressly 
excepted  from  the  operation  of  the 
statute  and  left  as  at  common  law; 
(3)  because  they  do  not  legalize  com- 
binations to  boycott;  and  (4)  because 
the  legislative  intent  was  "to  relieve 
employees"  from  liability  "to  indict- 
ment for  conspiracy  at  common  law  or 
under  the  criminal  laws  of  this  com- 
monwealth," but  not  to  deprive  any 
citizen  of  legal  redress  for  any  injury 
sustained  by  the  acts  referred  to.  Pat- 
terson V.  Building  Trades  Council 
(1902)  11  Pa.  Dist.  R.  600. 

A  combination  to  annoy  a  person's 
customers  so  as  to  compel  them  to 
leave  him  unless  he  obeys  the  com- 
bination is  not  rendered  lawful  by  38 
&  39  Vict.  chap.  86  (the  Conspiracy 
and  Protection  of  Property  Act) .  Per 
Lord  Lindley,  in  Quinn  v.  Leathem 
[1901]  A.  C.  495,  1  B.  R.  C.  197,  70  L. 
J.  P.  C.  N.  S.  76,  66  J.  P.  708,  50  Week. 
Rep.  189,. 86  L.  T.  N.  S.  289,  17  Times 
L.  R.  749,  27  Eng.  Rul.  Cas.  66. 

The  provision  in  §  3  of  such  act  that 
an  agreement  or  combiixation  by  two 
or  more  persons  to  do  or  procure  to 
be  done  any  act  in  contemplation  or 
furtherance  of  a  trade  dispute  between 
employers  and  workmen  shall  not  be 
indictable  as  a  conspiracy,  if  such  act 
committed  by  one  person  would  not 
be  punishable  as  a  crime,  has  nothing 
to  do  with  civil  damages,  and  there- 
fore does  not  preclude  the  mainte- 
nance of  an  action  for  damages  aris- 
ing from  acts  done  in  pursuance  of 
such  a  combination.   Ibid. 

TII.  BemeMea  of  peraon  aggrieved   by 
boycott. 

a.  AicMon*  for  damagea. 

Inasmuch  as  the  right  to  engage  in 
a  lawful  business  or  occupation  is  not 
only  an  inherent  and  natural  right,  but 
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is  also  one  which  the  law  will  recosmize 
and  protect,  it  follows  that  a  person 
against  whom  an  unlawful  boycott  has 
been  instituted  may  have  his  action 
for  the  damages  thereby  occasioned 
against  any  or  all  of  the  persons  who 
have  combined  against  him  (see  Burn- 
ham  V.  Dowd  (1914)  217  Mass.  861, 
51  L.R.A.(N.S.)  778,  104  N.  E.  841; 
New  England  Cement  Gun  Co.  v.  Mc- 
Givem  (1914)  218  Mass.  198,  L.B.A. 
1916C,  986,  105  N.  E.  886;  AOBXJBN 
Draying  Co.  v.  Wardell  (reported 
herewith)  ante,  901;  also  Purington 
V.  Hinchliff  (1906)  219  111.  169,  2 
L.R.A.(N.S.)  824,  109  Am.  St.  Rep. 
322,  76  N.  E.  47;  Doremus  v.  Henessy 
(1898)  176  111.  608,  43  L.R.A.  797,  68 
Am.  St.  Rep.  203,  62  N.  E.  924,  54  N. 
E.  524, — ^which  are  not  trade-union 
cases),  provided  there  is  a  causal  con- 
nection between  the  acts  complained 
of  and  the  damage  suffered  (Boots  v. 
Grundy  (1900)  82  L.  T.  N.  S.  (Eng.) 
769,  48  Week.  Rep.  638,  16  Times  L.  R. 
457). 

Members  of  a  labor  union  who  have 
caused  loss  of  business  to  a  merchant 
because  of  an  unlawful  boycott  of  his 
materials  cannot  avoid  liability  to  him 
for  such  damages  as  are  capable  of 
substantial  proof,  by  the  fact  that  it 
is  impossible  to  determine  the  total 
amount  of  loss,  and  it  may  be  difficult 
to  ascertain  with  absolute  certainty 
the  money  value  of  even  the  damages 
which  can  be  proved.  Burnham  v. 
Dowd  (Mass.)  supra. 

One  who  has,  at  the  request  of  the 
building  owner,  consented  to  the  can- 
celation of  a  contract  to  do  certain 
work  in  connection  therewith  because 
of  a  threatened  strike  against  the 
building,  cannot  recover  damages 
from  those  who  threaten  the  strike 
because  of  breach  of  contract  as  such, 
but  may  recover  the  damages  caused 
to  his  business  by  the  unlawful  act 
of  the  defendant.  New  England  Ce- 
ment Gun  Co.  V.  McGivem  (1914)  218 
Mass.  198,  L.R.A.1916C,  986,  106  N.  E. 
885. 

It  has  been  held  that  officers  of  af- 
filiated trade-unions  cannot  escape  lia- 
bility for  inducing  parties  having  con- 
tracts with  plaintiff  to  break  them  and 
to  refrain  from  further  contracting 


with  the  plaintiff,  with  the  object  of 
coercing  plaintiff  into  refusing  to  sup- 
ply   another   party    with    whom   the 
unions  were  in  controversy,  by  giv- 
ing notice  that  the  members  of  the 
union  would  not  handle  material  fur- 
nished   by    the    plaintiff,    upon    the 
ground  that  the  damage  to  the  plain- 
tiff  must   be    considered    as    having 
arisen  from  spontaneous  action  of  the 
individual  workmen  themselves.  Tern- 
perton    v.    Russell     [1893]    1    Q.   B. 
(Eng.)  716.    Upon  this  point,  it  was 
said  by  Lord  Esher:    "It  was  argued 
that  the  steps  which  the  joint  commit- 
tee and  Russell,  their  representative, 
took  with  regard  to  the  men  working 
for  Brentano,  were  only  what  they 
had  a  perfect  right  to  take ;  that  they 
merely  gave  notice  or  advice  to  such 
workmen  that  the  rules  were  being 
infringed,  and  that  they  should  with- 
draw from  his  employment  if  he  car- 
ried out  his  contract  with  the  plain- 
tiff; and  that  the  workmen  could  then 
do  as  they  liked  in  the  matter.    It 
may  be  spoken  of  as  'notice'  or  'ad- 
vice' argumentatively ;  but  those  words 
do   not   represent   the   truth    of  the 
thing.     These  men  had  bound  them- 
selves to  obey;  and  they  knew  that 
they  had  done  so,  and  that  if  they  did 
not  obey  they  would  be  fined  or  ex- 
pelled from  the  union  to  which  they 
belonged.    It    was    really    an    order 
which  was  given  to  them,  just  as  much 
as  a  direction  given  to  a  servant  i« 
one.    It  might  be  said  that  such  a  di- 
rection is  not  an  order,  because  the 
servant   could   not    be   compelled  to 
obey  it;  but  if  he  does  not  he  will  lose 
his  place.    The  unions,  through  their 
joint  committee,  as  it  appears  to  me, 
ordered  their  members  employed  by 
Brentano  to  cease  to  work  for  him  iif 
he  performed  his  contract  with  the 
plaintiff,  or  if  he  went  on  dealing  with 
the  plaintiff."    And  Lopes.  L.  J.,  said: 
"It  was  contended  that  the  damage  to 
the  plaintiff  must  be  considered  as 
having  arisen  from  the  spontaneous 
action    of    the    individual    workmen 
themselves.    I  cannot  think  that  that 
view  is  maintainable.    We  know  some- 
thing of  the  action   of  trade-unions 
and  their  officials.     So  far  from  the 
injury  to  the  plaintiff  ariains  from  the 
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men  actini;  of  their  own  accord,  I 
think  it  is  clear  that,  if  it  had  not  been 
for  the  fear  of  the  trade-unions  and 
of  the  consequences  of  breaking  the 
compacts  which  they  had  entered  into 
as  members  of  the  union,  there  would 
have  been  no  question  of  the  men 
withdrawing  from  their  employ." 

For  a  similar  decision,  in  a  case  in- 
volving the  right  to  an  injunction,  see 
American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.  D.  C.  83,  82  L.R.A.(N.S.)  748, 
infra,  VII.  b,  3. 

The  United  States  Supreme  Court 
has  held  that  a  combination  by  mem- 
bers of  labor  organizations  to  destroy 
an  existing  interstate  traffic  by  pre- 
venting manufacturers,  through  the 
instrumentality  of  a  boycott,  from 
manufacturing  goods  intended  for 
transportation  beyond  the  state,  and  to 
prevent  their  vendees  in  other  states 
from  reselling  the  goods  so  trans- 
ported, and  from  further  negotiating 
with  the  manufacturers  for  the  pur- 
chase and  transportation  of  such 
goods  from  the  place  of  manufacture 
to  the  various  places  of  destination, 
is  a  combination  "in  restraint  of  trade 
or  commerce  among  the  several 
states,"  within  the  meaning  of  the 
Anti-lmst  Act  of  July  2,  1890,  mem- 
bers of  which  are  liable  for  threefold 
damages  under  §  7  of  that  act.  Loewe 
V.  Lawlor  (1908)  208  U.  S.  274,  62  L. 
ed.  488,  28  Sup.  Ct.  Rep.  801,  13  Ann. 
Cas.  816. 

Whether  or  not  this  decision  has 
been  practically  annulled  by  the  Clay- 
ton Act  (38  Stat,  at  L.  730,  chap.  828, 
Oomp.  Stat.  §  8886a,  9  Fed.  Stat  Anno. 
2d  ed.  p.  730)  of  October  16, 1914.  will 
apparently  take  a  decision  of  the  Unit- 
ed States  Supreme  Court  to  determine. 
See  Duplex  Printing  Press  Co.  v.  Deer- 
ing  (1918)  —  C.  C.  A.  — ,  252  Fed.  722. 

b.  Injunctive  relief. 
1.  Right  to,  in  genetvU. 
Injunction  is  an  appropriate  remedy 
for  unjustifiable  interference  n^ith 
one's  business  by  boycotting,  where  ir- 
reparable injury  is  likely  to  ensue  and 
the  defendants  threaten  to  continue 
their  unlawful  interference  with  com- 
plainant's business. 


California. — J.  P.  Parkinson  Co.  v. 
Building  Trades  Council  (1908)  154 
Cal.  581,  21  L.R.A.(N.S.)  550,  98  Pac. 
1027,  16  Ann.  Cas.  1165. 

Maryland. — My  Maryland  Lodge  v. 
Adt  (1905)  100  Md.  238,  68  L.R.A.  752, 
59  Atl.  721. 

Massachusetts.  —  Harvey  v.  Chap- 
man (1917)  226  Mass.  191,  L.R.A. 
1917E,  389,  115  N.  E.  304. 

MissourL — Lohse  Patent  Door  Co. 
V.  Fuelle  (1908)  216  Mo.  421,  22  L.R.A. 
(N.S.)  607,  128  Am.  St.  Rep,  492,  114 
S.  W.>97;  Re  Heffron  (1914)  179  Mo. 
App.  639,  162  S.  W.  652. 

Montana. — Iverson  v.  Dilno  (1911) 
44  Mont.  270,  119  Pac.  719. 

New  Jersey. — ^Barr  v.  Essex  Trades 
Council  (1894)  53  N.  J.  Eq.  101,  80 
Atl.  881. 

New  York. — Auburn  Draying  Co.  v. 
Wardell  (reported  herewith)  ante. 
901;  Matthews  v.  Shankland  (1898) 
25  Misc.  604,  56  N,  Y.  Snpp.  123;  Heit- 
kamper  v.  Hoflfmann  (1917)  99  Misc. 
543,  164  N.  Y.  Supp.  533. 

Ohio. — Mulholland  v.  Waiters'  Local 
Union  (1902)  13  Ohio  S.  &  C.  P.  Dec. 
342;  McCormick  v.  Local  Unions 
(1911)  32  Ohio  C.  C.  165. 

Oregon. — Longshore  Printing  Co.  v. 
Howell  (1894)  26  Or,  527,  28  L.R,A. 
464,  46  Am.  St.  Rep.  640.  38  Pac.  547. 

Pennsylvania.  —  Brace  v.  Evans 
(1888)  5  Pa.  Co.  Ct.  163;  Patterson  v. 
Building  Trades  Council  (1902)  11  Pa. 
Dist,  R.  500. 

The  right  to  injunctive  relief  may, 
however,  be  affected  by  statute.  See 
Truax  v.  Bisbee  Local,  a  W.  U.  (1918) 
19  Ariz.  379,  171  Pac.  121,  set  forth 
in  subd.  V.  f,  supra,  construing  Ariz. 
Civ.  (3ode  1913,  T  4064;  Duplex  Print- 
ing Press  Co.  v,  Deering  (1918)  —  C. 
C.  A.  — ,  252  Fed.  722,  as  set  out  in 
subd.  v.  b,  supra,  construing  the  Clay- 
ton Act  (38  Stat,  at  L,  738,  chap.  323, 
§  20,  Comp,  Stat.  §  1243d,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  141).  As  to  the  extent 
to  which  the  Clajrton  Act  prevents  the 
issuance  of  an  injunction  against  pick- 
eting in  connection  with  a  strike,  see 
Alaska  S.  S.  Co.  v.  International  Long- 
shoremen's Asso.  (1916)  286  Fed.  964; 
Stephens  v.  Ohio  State  Teleph.  Co, 
(1916)  240  Fed.  769, 

Injunction  is  a  proper  remedy  for 
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unlawful  interference  with  the  busi- 
ness of  a  restaurant  keeper  by  an  at- 
tempt, by  picketinsT  and  show  of  force, 
to  terrorize  intending  patrons.  Mul- 
holland  v.  Waiters'  Local  Union  (1902) 
13  Ohio  S.  &  C.  P.  Dec.  842. 

Where  the  congregation  of  defend- 
ants and  their  sympathizers  in  the 
vicinity  of  plaintiff's  place  of  business 
for  the  purpose  of  rendering  a  boy- 
cott effective  amounts  to  a  nuisance, 
the  plaintiff  is  entitled  to  injunctive 
relief.  Iverson  v.  Dilno  (1911)  44 
Mont.  270,  119  Pac.  719. 

Equity  has  jurisdiction,  both  on  the 
ground  that  the  injury  threatens  ir- 
reparable damage  and  on  the  ground 
that  the  legal  remedy  would  involve  a 
multiplicity  of  suits,  to  enjoin  a  boy- 
cott against  a  newspaper.  Barr  v. 
Essex  Trades  Council  (1894)  63  N.  J. 
Eq.  101,  30  Atl.  881. 

The  difficulty  of  ascertaining  the 
damages  arising  from  interference 
with  business  renders  the  injury  an 
irreparable  one,  within  the  meaning 
of  the  rule  relative  to  the  granting  of 
injunctions.  Brace  Bros.  v.  Evans 
(1888)  5  Pa.  Co.  Ct.  163. 

An  injury  must  be  threatened  and 
imminent  which  will  become  irrepara- 
ble in  order  to  justify  an  injunction 
against  a  conspiracy  to  injure  busi- 
ness or  property  rights;  and  an  in- 
junction will  not  be  granted  to  re- 
strain the  continuance  of  a  strike  and 
boycott  by  a  printers'  union  because 
of  a  single  act  of  trespass  in  entering 
the  plaintiff's  premises  to  call  out  his 
workmen,  and  of  publications  an- 
nouncing the  withdrawal  of  the  union 
from  the  plaintiff's  shop,  with  the 
exercise  of  influence  causing  loss  to 
the  plaintiff  of  city  printing  and  of 
two  private  customers  during  a  space 
of  about  ten  months,  with  threats  of 
the  union  to  make  war  to  the  knife 
and  fight  the  plaintiff  to  the  death, 
since  these  facts  do  not  show  such  an 
irreparable  injury  impending  as  will 
justify  equitable  relief.  Longshore 
Printing  Co.  v.  Howell  (1894)  26  Or. 
S27,  28  L.R.A.  464,  46  Am.  St  Rep. 
640,  38  Pac.  547. 

The  fact  that  certain  of  the  aots 
charged  in  a  bill  for  an  injunction 
against  an  unlawful  boycott  amount 


to  crimes,  or  threaten  crimes,  does  not 
constitute  a  reason  why  equity  should 
refuse  to  restrain  them.  While  equity 
will  not  attempt  to  restrain  the  com- 
mission of  a  crime  as  such,  the  fact 
that  an  act  threatening  irreparable  in- 
jury to  a  property  right  is  of  itself 
criminal  does  not  deprive  a  court  of 
equity  of  its  right  and  power  to  en- 
join its  conunission.  Pierce  v.  Stable- 
men's Union  (1909)  166  Gal.  70,  103 
Pac.  324;  Matthews  v.  Shankland 
(1898)  26  Misc.  604,  66  N.  Y.  Supp. 
123;  Dayton  Mfg.  Co.  v.  Metal  Polish- 
ers B.  P.  &  B.  Workers  Union  (1901) 
11  Ohio  S.  &  C.  P.  Dec.  643;  Brace 
Bros.  V.  Evans  (1888)  6  Pa.  Co.  Ct. 
163;  Patterson  v.  Building  Trades 
Council  (1902)  11  Pa.  Dist  R.  500, 

On  the  other  hand,  the  fact  that  the 
defendant's  act  may  constitute  a  crime 
under  a  statute  making  it  a  misde- 
meanor for  two  or  more  persons  to 
conspire  to  prevent  another  from  ocer- 
cising  a  lawful  trade  or  calling,  or 
doing  any  other  lawful  act,  or  to  com- 
mit any  act  injurious  to  trade  or  com- 
merce, is  not  ground  for  injunctive  re- 
lief pendente  lite.  Gill  Engraving  Co. 
v.  Doerr  (1914)  214  Fed.  111. 

Equity  may  enjoin  the  use  of  spoken 
words  or  written  matter  in  further- 
ance of  a  boycott,  notwithstanding  the 
rule  that  the  publication  of  a  libel  is 
not  a  proper  subject  for  equitable  in- 
terposition. Gompers  v.  Buck's  Stove 
&  Range  Co.  (1910)  221  U.  S.  418.  55 
L.  ed.  797,  34  L.R.A.(N.S.)  874,  81  Sup. 
Ct.  Rep.  492;  Beck  v.  Railway  Team- 
sters' Protective  Union  (1898)  118 
Mich.  497,  42  L.R.A.  407,  74  Am.  St. 
Rep.  421,  77  N.  W.  18;  McCormiek  v. 
Local  Unions  (1911)  82  Ohio  C.  G. 
165.  In  Gompers  v.  Buck's  Stove  & 
Range  Co.  (U.  S.)  snpra,  in  which  it 
was  held  that  a  court  of  equity  may 
enjoin  the  continuance  of  a  boycott, 
altiiough  spoken  words  or  written  mat- 
ter are  used  as  one  of  the  instrumen- 
talities by  which  the  boycott  is  made 
effective,  the  court  said :  "In  the  case 
of  &n  unlawful  conspiracy,  the  agree- 
ment to  act  in  concert  when  the  signal 
is  published  gives  the  words  Hinfair.' 
'We  don't  patronize,'  or  similar  expres- 
sions, a  force  not  inhering  in  the 
words  themselves,  and  therefore  ex- 
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ceedins  any  possible  right  of  speech 
which  a  single  individual  might  have. 
Under  snch  circumstances  they  be> 
come  what  have  been  called  'verbal 
acts,'  and  as  much  subject  to  injunc- 
tion as  the  use  of  any  force  whereby 
property  is  unlawfully  damaged. 
When  the  facts  in  such  cases  warrant 
it,  a  court  having  jurisdiction  of  the 
parties  and  subject-matter  has  power 
to  grant  an  injunction." 

But  equity  will  not  enjoin  what  is, 
at  most,  only  a  slander.  Goldberg,  B. 
t  Co.  V.  Stablemen's  Union  (1906)  149 
Gal.  429,  8  L.R.A.(N.S.)  460,  117  Am. 
St.  Rep.  145,  86  Fac  806,  9  Ann.  Cas. 
1219. 

And  in  Riggs  v.  Cincinnati  Waiters 
Alliance  (1898)  5  Ohio  N.  P.  386,  8 
Ohio  S.  &  C.  P.  Dec.  565,  it  is  said 
that  the  power  of  the  court  to  enjoin 
tiie  display  of  placards  upon  the 
ground  that  they  are  libelous  would 
necessarily  seem  to  be  absolutely 
wanting,  in  view  of  the  constitutional 
provision  regarding  the  freedom  ^f 
speech  and  the  liberty  of  the  press, 
whereby  it  is  guaranteed  to  every  citi- 
zen that  he  may  fredy  speak,  write, 
or  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse 
of  the  right,  and  that  no  law  shall  b« 
passed  to  abridge  the  liberty  of  speedi 
Or  of  t^e  press. 

A  statute  limiting  the  use  of  re- 
straining orders  or  injunctions  in 
disputes  between  employers  and  em- 
ployees, if  susceptible  of  a  construc- 
tion which  will  prohibit  a  court  from 
eojeining  the  maintenance  of  pickets 
for  tbe  purpose  of  enforcing  a  boycott, 
is,  to  that  extent,  void,  because  viola- 
tive of  a  constitutional  right  to  ae- 
4Uire,  possess,  enjoy,  and  protect  prop- 
erty (Goldberg,  B.  &  Go.  v.  Stable- 
men's Union  (CaL)  supra),  and  of  a 
oonstitutional  provision  forbidding 
special  legislation,  as  well  as  of  a 
provision  which  forbids  the  granting 
of  privileges  and  immunities  to  cer- 
tain citizens  or  classes  of  citizens, 
which,  upon  the  same  terms,  have  not 
been  granted  to  all  citizens  (Pierce  v. 
Stablemen's  Union  (1909)  156  CaL  70, 
103  Pac.  824). 

The  remedy  by  injunction,  given  by 
the  Federal   Anti-trust   Act  against 


conduct  constituting  a  violation  of 
such  act,  is  available  only  to  the  gov- 
enment,  and  does  not  authorize  in- 
junctive relief  to  an  individual  injured 
thereby.  Paine  Lumber  Co.  v.  Neal 
(1917)  244  U.  S.  459,  61  L.  ed.  1256, 87 
Sup.  C;t.  Rep.  718;  National  Fireproof- 
ing  Go.  V.  Mason  Builders'  Asso. 
(1909)  26  L.R.A.(N.S.)  148,  94  C.  G. 
A.  535,  169  Fed.  259. 

An  injunction  will  lie  to  prevent  the 
chief  officers  of  a  labor  organization 
from  enforcing  or  putting  into  opera- 
tion a  rule  of  such  organization,  mak- 
ing it  the  highest  offense  against  the 
order  for  a  member  in  the  employ  of 
a  railroad  company  to  handle  cars  re- 
ceived from  another  company  with 
which  a  conflict  approved  by  such 
chief  officers  exists,  where  refusal  to 
handle  such  cars  would  constitute  a 
violation  of  the  Interstate  Commerce 
Act,  requiring  the  furnishing  of  equal 
facilities  for  the  interchange  of  traf- 
fic; and  such  officers  may  be  required 
to  rescind  a  direction  already  given 
for  the  enforcement  of  the  rule, — espe- 
cially where  the  orders  so  directed  to 
be  rescinded  may  induce  violations  of 
an  injunction  previously  granted 
against  the  company  and  its  em- 
ployees. Toledo,  A.  A.  &  N.  M.  R.  Co. 
V.  Pennsylvania  Co.  (1898)  19  L.R.A. 
387,  5  Inters.  Com.  Rep.  622,  54  Fed. 
730. 

—  «•   aSeeted   by   oonatltntlonml   cn*r- 
AsiT  ot  free  epeecli. 

There  is  a  difference  of  opinion  up- 
on the  question  whether  the  granting 
of  injunctive  relief  against  publica- 
tions in  furtherance  of  a  boycott  is 
precluded  by  constitutional  guaran- 
ties of  the  freedom  of  speech,  some 
courts  holding  that  the  constitutional 
guaranty  does  not  protect  one  in  the 
doing  of  an  act  which  is  unlawful  on 
grounds  other  than  slander  or  libel. 
See  Thomas  v.  Cincinnati,  N.  0.  4  T. 
P.  R.  Co.  (1894)  4  Inters.  Com.  Rep. 
788,  62  Fed.  808;  Jordahl  v.  Hayda 
(1905)  1  Gal,  App,  696,  82  Pac.  1079; 
American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  38 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748; 
McCormick  v.  Local  Unions  (1911)  82 
Ohio  C.  C.  165;  Webb  v.  Cooks,'  Wait- 
ers' &  Waitresses'  Union   (1918)   — 
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Tex.  Civ.  App.  — ,  205  S.  W.  465,— 
set  forth  infra. 

Others  hold  that  its  effect  is  to  rel- 
egate the  complainant  to  his  remedy 
by  action  at  law  (see  Marx  &  H.  Jeans 
Clothing  Co.  v.  Watson  (1902)  168 
Mo.  133,  56  L.R.A.  951,  90  Am.  St.  Rep. 
440,  67  S.  W.  391;  Re  Heffron  (1914) 
179  Mo.  App.  639, 162  S.  W.  652;  Lind- 
say &  Co.  V.  Montana  Federation  of 
Labor  (1908)  37  Mont.  264,  18  L.R.A. 
(N.S.)  707,  127  Am.  St.  Rep.  722,  96 
Pac.  127 ;  Richter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  24  Ohio  L.  J. 
189,  11  Ohio  Dec.  Reprint,  45,— set 
forth  infra),  even  though  the  defend- 
ant may  not  be  pecuniarily  respons- 
ible (Marx  &  H.  Jeans  Clothing  Co.  v. 
Watson  (Mo.)  supra;  Lindsay  &  Co.  v. 
Montana  Federation  of  Labor  (1908) 
37  Mont  264,  18  L.R.A.(N.S.)  707,  127 
Am.  St  Rep.  722,  96  Pac.  127,  supra). 

In  Thomas  v.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  (1894)  4  Inters.  Com.  Rep. 
788,  62  Fed.  803,  in  considering  the 
question  whether  the  right  of  free 
speech  was  infringed  by  enjoining  the 
exercise  thereof  for  the  purpose  of 
aiding  in  carrying  out  an  illegal  con- 
spiracy to  boycott  the  railroads  by 
refusing  to  handle  Pullman  cars,  Taft, 
J.,  said :  "It  would  be  strange,  indeed, 
if  that  right  could  be  used  to  sustain 
the  carrying  out  of  such  an  unlawful 
and  criminal  conspiracy  as  we  have 
seen  this  to  be.  It  never  has  been 
supposed  to  protect  one  from  prosecu- 
tion, or  suits  for  slander,  or  for  any 
of  the  many  malicious  and  tortious 
injuries  which  the  agency  of  the 
tongue  has  been  so  often  employed  to 
inflict.  If  the  obstruction  to  the  op- 
eration of  the  road  by  the  receiver 
was  unlawful  and  malicious,  it  is  not 
less  a  contempt  because  the  in- 
strument which  he  used  to  effect  it 
was  his  tongue,  rather  than  his  hand." 

In  Rocky  Mountain  Bell  Teleph.  Co. 
v.  Montana  Federation  of  Labor 
(1907)  156  Fed.  809,  in  which  the 
court  granted  an  injunction  against 
the  distribution  of  boycott  circulars 
containing  threats  to  boycott  patrons 
of  complainant,  it  was  said  that  while 
the  right  of  free  speech  and  to  print 
or  publish  what  one  pleases  is  guar- 
anteed by  the  Constitution,  yet  there 


is  also  guaranteed  the  right  of  an  in- 
dividual to  carry  on  business  in  a  law- 
ful way,  and  every  constitutional 
guaranty  is  subject  to  the  limitation 
that  a  man  pursuing  a  business  or  en- 
joying his  rights  shall  always  be 
bound  by  the  restraints  of  law. 

In  Jordahl  v.  Hay  da  (1905)  1  Cal. 
App.  696,  82  Pac.  1079,  holding  that 
a  provision  of  the  California  Consti- 
tution which  guarantees  every  person 
the  right  freely  to  speak,  write,  and 
publish  his  sentiments  on  all  subjects 
does  not  authorize  striking  employees 
of  a  restaurant  and  their  friends  to 
congregate  in  front  of  a  restaurant, 
carrying  banners  and  placards  and  in- 
terfering with  the  business  of  the  res- 
taurant by  intimidating,  insulting,  or 
threatening  the  patrons,  the  court 
said:  "While  the  right  of  free  speech 
is  guaranteed  to  all  citizens  by  the 
Constitution,  there  is  also  guaranteed 
to  them  by  the  same  Constitution  the 
right  of  'acquiring,  possessing,  and  pro- 
tecting property,  and  possessing  and 
obtaining  safety  and  happiness'  .  .  . 
and  it  is  a  maxim  of  jurisprudence 
prescribed  by  the  statute  law  of  this 
state  that  'one  must  so  use  his  rights 
as  not  to  infringe  upon  the  rights  of 
another.'  .  .  .  These  guaranties 
are  equally  important  to,  and  equally 
necessary  for  the  protection  of,  all 
classes  of  citizens." 

No  constitutional  interference  with 
freedom  of  speech  is  effected  by  en- 
joining the  placing  by  a  labor  union 
of  the  name  of  a  concern  on  its  "We 
Don't  Patronize"  list,  in  furtherance 
of  a  boycott  against  it.  American 
Federation  of  Labor  v.  Buck's  Stove 
&  Range  Co.  (1909)  33  App.  D.  C  83, 
32  L.R.A.(N.S.)  748  (appeal  to  United 
States  Supreme  Court  dismissed  in 
(1910)  219  U.  S.  681,  55  L.  ed.  346,  81 
Sup.  Gt.  Rep.  472,  on  the  ground  that 
the  settlement  by  the  parties  of  mat- 
ters in  controversy  between  them  ren- 
dered the  case  a  moot  one). 

No  right  of  trial  by  jury  or  any  con- 
stitutional provisions  as  to  the  free- 
dom of  speech  or  the  press  are  violat- 
ed by  enjoining  the  distribution  of 
printed  or  written  matter  or  the  ut- 
terance of  words  having  a  coercive 
effect  upon  prospective  patrons.    Mc- 
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Cormick  t.  Local  Unions   (1911)   82 
Ohio  C.  G.  165. 

It  does  not  follow  that  because  a 
sinjrle  individual  may,  under  constitu- 
tional sruaranty,  freely  speak  or  write 
as  he  pleases  without  injunctive  re- 
straint, an  association  or  combination 
of  persons  may  lawfully  do  likewise, 
as  in  such  case  the  views  expressed 
are  not  merely  those  of  an  individual, 
but  express  the  concerted  will  and  de- 
sire of  a  powerful  orsranization.  Webb 
V.  Cooks,'  Waiters,'  &  Waitresses'  Un- 
ion (1918)  —  Tex.  Civ.  App.  — ,  205 
S.  W.  465. 

The  contrary  view  is  maintained  in 
Marx  &  H.  Jeans  Clothing  Co.  v.  Wat- 
son (1902)  168  Mo.  183,  56  L.R.A.  951, 
90  Am.  St.  Rep.  440,  67  S.  W.  891,  in 
which  it  was  held  that,  in  view  of  the 
provision  of  the  Missouri  CV>nstitution 
that  every  person  shall  be  "free  to 
say,  write,  or  publish  whatever  he  will 
on  any  subject,  being  responsible  for 
all  abuse  of  that  liberty,"  the  publica- 
tion of  a  circular  letter  and  the  solici- 
tation of  merchants  not  to  deal  with 
a  boycotted  firm,  as  a  means  of  en- 
forcing the  boycott,  could  not  be  en- 
joined, although  the  injury  to  plain- 
tiff's business  was  great  and  defendant 
was  not  pecuniarily  responsible,  the 
court  saying:  "The  authority  to  en- 
join finds  no  better  harbor  in  the. 
empty  pocket  of  the  poor  man  than 
in  the  full  pocket  of  the  rich  man. 
And  such  authority  to  enjoin  can  have 
no  existence  in  circumstances  such  as 
the  present  case  presents,  if  the  Con- 
stitution is  to  be  obeyed.  If  these  de- 
fendants are  not  permitted  to  tell  the 
story  of  their  wrongs,  or,  if  you  please, 
their  supposed  wrongs,  by  word  of 
mouth,  or  with  pan  or  print,  and  to 
endeavor  to  persuade  others  to  aid 
them  by  all  peaceable  means  in  secur- 
ing redress  of  such  wrongs,  what  be- 
comes of  free  speech,  and  what  of 
personal  liberty?  The  fact  that  in  ex- 
ercising that  freedom  they  thereby  do 
plaintiff  an  actionable  injury,  such 
fact  does  not  go  a  hair  towards  a  dim- 
inution of  their  right  of  free  speech, 
etc.,  for  the  exercise  of  which,  if  re- 
sulting in  such  injury,  the  (Constitu- 
tion makes  them  expressly  responsible. 
Bat  such  responsibility  is  utterly  in- 


compatible with  authority  in  a  court  of 
equity  to  prevent  such  responsibility 
from  occurring."  This  case  should  be 
distinguished, — as,  in  fact,  is  done  by 
the  court  deciding  it, — from  cases  in- 
volving threats  to  destroy  property, 
which,  from  present  ability  to  be  car- 
ried into  execution,  amount  to  verbal 
acts,  and  threats  of  personal  violence, 
made  with  the  view  to  intimidate  in 
its  ordinary  sense,  employers  or  their, 
employees. 

So  also  in  Re  Heffron  (1914)  179 
Mo.  App.  689,  162  S.  W.  662,  it  is  held 
that  because  of  a  constitutional  pro- 
vision insuring  the  right  of  free 
speech,  injunction  will  not  lie  to  re- 
strain the  distribution  of  cards  and 
circulars  in  furtherance  of  a  boycott, 
even  though  such  conduct  may  entail 
an  actionable  injury  at  law  for  which 
the  offender  may  be  required  to  an- 
swer. 

And  in  Lindsay  &  Co.  v.  Montana 
Federation  of  Labor  (1908)  37  Mont. 
264,  18  L.R.A.(N.S.)  707,  127  Am.  St. 
Rep.  722,  96  Pac.  127,  it  was  held  that, 
in  view  of  a  similar  constitutional  pro- 
vision, equity  would  not  enjoin  the 
publication  by  a  labor  organization  of 
a  circular  declaring  a  merchant  to  be 
unfair,  the  court  saying:  "It  cannot 
be  said  that  a  citizen  of  Montana  is 
free  to  publish  whatever  he  will  on 
any  subject,  while  an  injunction  pre- 
venting him  from  publishing  a  partic- 
ular item  upon  a  particular  subject 
hangs  over  his  head  like  a  sword  of 
Damocles,  ready  to  fall  with  all  the 
power  which  can  be  invoked  in  con- 
tempt proceedings,  if  he  does  the  very 
thing  the  section  of  the  Constitution 
says  he  may  do.  It  is  impossible  to 
conceive  the  idea  that  the  individual 
has  an  absolute  right  to  publish  what 
he  pleases,  subject  to  the  restriction 
mentioned,  and  at  the  same  time  to 
entertain  the  idea  that  a  court  may 
prevent  him  from  doing  so.  The  two 
ideas  cannot  possibly  coexist."  And  it 
was  further  held  that  the  insolvency 
of  defendant  was  immaterial,  the  court 
saying:  "But  it  is  suggested  by  coun- 
sel for  respondent  company  that  these 
defendants  are  insolvent,  and  that  a 
judgment  for  damages  would  be 
worthless.     Even  granting  this  to  be 
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so,  still  the  Constitution  does  not  dis- 
criminate among  men  according  to  the 
amount  of  their  possessions.  The 
guaranty  of  this  section  extends  as 
fully  to  the  poorest  as  to  the  wealth- 
iest citizen  of  the  state;  and,  though 
an  abuse  of  the  liberty  so  guaranteed 
may  result  in  loss  for  which  there  can- 
not be  any  adequate  compensation,  the 
framers  of  our  Constitution,  in  pre- 
^paring  it,  and  the  people,  in  adopting 
it,  doubtless  concluded  that  it  was  bet- 
ter that  such  results  be  reached  in 
isolated  cases,  than  that  the  liberty  of 
speech  be  subject  to  the  supervision  of 
a  censor.  To  declare  that  a  court  may 
say  that  an  individual  shall  not  pub- 
lish a  particular-  item  is  to  say  that 
the  court  may  determine  in  advance 
just  what  the  citizen  may  or  may  not 
speak  or  write  upon  a  given  subject, — 
is,  in  fact,  to  say  that  such  court  is  a 
censor  of  speech  as  well  as  of  the 
press." 

In  Bichter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  24  Ohio  L.  J. 
189, 11  Ohio  Dec.  Reprint,  46,  the  court 
refused  to  restrain  the  posting  and 
circulating  of  notices  to  the  effect  that 
the  plaintiff's  tailoring  establishment 
was  a  scab  shop  and  should  be 
shunned  by  all  fair-minded  citizens, 
that  their  employees  were  incompetent 
botches  and  professional  tramps  and 
ex-convicts.  While  conceding  that 
this  circular  was  a  libel  on  the  busi- 
ness of  the  plaintiff,  the  court  held 
that  a  court  of  equity — especially  in 
view  of  the  constitutional  guaranty  of 
freedom  of  speech — could  not  enjoin 
the  circulation  of  the  libel,  but  that 
the  remedy  was  in  an  action  at  law. 

S.  ConsideraWms  affeeUng  complainaMt'0 
Hght  to  relief. 

A  complainant  is  not  to  be  denied 
equitable  relief  because  it  has  de- 
clared war  on  the  union  by  discharg- 
ing all  members  found  in  its  shop. 
Gill  Engraving  Co.  v.  Doerr  (1914) 
214  Fed.  111. 

An  employer  is  not  deprived  of  his 
right  to  the  interposition  of  equity  to 
protect  him  against  a  boycott  upon 
the  theory  that  he  first  boycotted  the 
union  by  taking  a  stand  which  he 
knows  will,  under  the  rules  of  the 
union,  prevent  members   in   regular 


standing  and  who  wish  to  retain  their 
membership,  from  being  employed  by 
him,  where  he  distinctly  states  that  he 
does  not  desire  thereby  to  have  any  of 
his  employees  quit  their  work,  and  that 
he  will  still  maintain  the  anion  prices. 
Barr  v.  Essex  Trades  Council  (1894) 
68  N.  J.  Eq.  101,  80  Atl.  881. 

Nor  is  one's  right  to  equitable  relief 
affected  by  the  fact  that  he  is  a  mem- 
ber of  a  combination  in  unlawful  re- 
straint of  trade,  since  the  inequity  that 
will  bar  a  complainant  must  be  so 
directly  connected  with  the  subject- 
matter  of  the  litigation  that  it  affects 
the  equitable  relations  of  the  parties 
arising  out  of  the  transaction  in  ques- 
tion. Patterson  v.  Building  Trades 
Council  (1902)  11  Pa.  Dist  B.  600. 

But  an  injunction  will  not  be  grant- 
ed against  the  sending  of  circulars  to 
complainant's  customers,  urging  them 
not  to  patronize  complainant,  where 
complainant  has  by  similar  methods 
sought  to  prevent  the  employment  of 
those  with  whom  he  is  in  controversy. 
Sinsheimer  v.  United  Garment  Work- 
ers (1894)  77  Hun,  215,  28  N.  Y.  Supp. 
321,  reversing  (1893)  6  Misc.  448,  26 
N.  Y.  Supp.  152. 

8.  ParUe*     againat     uilU>m     <i«^neMon 
granted. 

The  executive  officers  of  a  labor  an- 
ion who  indorse  a  local  boycott  and 
place  the  name  of  a  boycotted  concern 
on  their  "We  Don't  Patronize"  list, 
knowing  that  the  result  will  be  the 
actual  maintenance  of  a  boycott  by 
the  members  of  the  union  tibroughout 
the  country,  cannot  defeat  the  iasa- 
anee  of  an  injunction  against  them- 
selves on  the  theory  that  they  are  not 
connected  with  or  responsible  for  the 
acts  done  under  the  boycott.  Amer^ 
ican  Federation  of  Labor  v.  Buck's 
Stove  &  Bange  Co.  (1909)  S8  App.  D. 
C.  83.  82  L.RJ^(N.S.)  748,  appeal  to 
the  United  States  Supreme  Court  dis- 
missed in  (1910)  219  U.  S.  681,  66  L. 
ed.  846,  31  Sup.  Ct.  Bep.  472. 

4.  Extent  of  relief  granted. 

An  injunction  should  not  issue 
against  boycotting  where  it  does  not 
appear  that  a  boycott  was  intended 
(Grassi  Contracting  Co.  v.  Bennett 
(1916)  174  App.  Div.  244,  160  N.  Y. 
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Snpp.  279)  ;  and  where  granted  should 
be  limited  to  acts  of  commission 
(American  Federation  of  Labor  v. 
Back's  Stove  &  Rantre  Co.  (1909)  S3 
App.  D.  C.  88,  32  L.R.A.(N.S.)  748, 
appealed  to  the  United  States  Supreme 
Court,  dismissed  in  (1910)  219  U.  S. 
581.  65  L.  ed.  345,  31  Sup.  Ct  Rep.  472, 
on  the  ground  that  the  settlement  by 
the  parties  of  matters  in  controversy 
between  them  rendered  the  ease  a 
moot  one). 

In  one  case  an  injunction  against 
'Imycotting,"  as  such,  has  been  held 
too  broad  (Jfills  v.  United  States 
Printing  Co.  (1904)  99  App,  Div.  605> 
91  N.  Y.  Supp.  186),  but  whether  this 
will  hold  true  elsewhere  will  depend 
upon  the  signification  attached  to  the 
word. 

It  has  also  been  held  that  an  in- 
junction restraining  defendant  from 
"in  any  wise  interfering  with"  the 
complainant's  business  is  too  broad,  as 
covering  such  modes  of  interference 
as  publication,  reasonable  persuasion, 
and  threats  to  withdraw  patronage 
which  defendants  have  a  right  to  em- 
ploy. Pierce  v.  Stablemen's  Union 
(1909)  156  CaL  70,  108  Pac.  324. 

But  an  injunction  restraining  the 
defendant  from  in  any  manner  inter- 
fering with  the  business  of  complain- 
ants by  means  of  threat  or  intimida- 
tion of  any  kind  directed  against  their 
customers  or  prospective  customers, 
and  from  inteifering  with  such  cus- 
tomers by  threats  of  any  kind  or  na- 
ture, does  not  go  beyond  nor  restrain 
defendant  from  acts  other  than  boy- 
cotting, and  is  therefore  proper.  Gray 
v.  Building  Trades  Council  (1903)  91 
Minn.  171,  68  L.R.A.  753,  108  Am.  St. 
Rep.  477,  97  N.  W.  663,  1118,  1  Ann. 
Cas.  172. 

An  injunction  Is  properly  granted 
against  the  use  of  force,  violence, 
threats,  menaces,  or  intimidation  in 
furtherance  of  a  boycott.  Re  Heflfron 
(1914)  179  Mo.  App.  639,  162  S.  W. 
€52. 

An  injunction  is  not  so  indefinite 
and  uncertain  that  it  is  impossible  td 
ascertain  therefrom  what  acts  the  de- 
fendants are  enjoined  from  perform- 
ing, because  it  fails  to  enumerate  the 
particular  acts  which  will  be  regarded 


as  acts  of  intimidation  of  customers 
or  threats  used  for  the  purpose  of  di- 
verting patrons  from  plaintifiTs  place 
of  business.  Jordahl  v.  Hayda  (1905) 
1  CaL  App.  696,  82  Pac.  1079. 

An  injunction  which  purports  to  en- 
join striking  employees,  either  singly 
or  in  numbers,  from  patrolling  the 
sidewalk  adjoining  their  former  em- 
ployer's place  of  business,  is  too  vague 
and  indefinite.  Re  Heffron  (Mo.)  su- 
pra. The  court  said:  "It  was  cer- 
tainly competent  for  the  court  to 
enjoin  patrolling  against  patrons  or 
prospective  patrons  of  plaintifiTs  busi- 
ness from  entering  there,  or  for  the 
purpose  of  Interfering  with  its  em- 
ployees. It  was  competent,  too,  for  the 
court  to  enjoin  such  patrolling  as 
might  interfere  with  the  free  use  of 
the  sidewalk  to  afford  ingress  and 
egress  to  plaintiff's  premises,  or  such 
as  should  be  accompanied  with 
threats,  intimidation,  violence,  or  con- 
duct that  should  annoy  and  deter 
plaintiff's  patrons  or  employees,  but 
nothing  of  this  kind  is  enjoined.  The 
word  'patrolling,'  in  and  of  itself,  im- 
plies nothing  unlawful,  and  the  act 
may,  therefore,  not  be  forbidden  ex- 
cept as  it  is  attended  by  the  conduct 
of  the  patrol,  or  the  circumstances  of 
the  situation  introducing  an  unlawful 
element" 

An  injunction  goes  too  far  which 
prevents  the  strikers  from  expressing 
an  opinion  at  any  time  or  place  of  the 
complainant  or  his  business,  which,  at 
most,  would  be  only  a  slander.  Gold- 
berg, B.  &  Co.  V.  Stablemen's  Union 
(1906)  149  CaL  429,  8  L.R.A.(N.S.) 
460,  116  Am.  St  Rep.  145,  86  Pac.  806, 
9  Ann.  Cas.  1219. 

It  has  been  held  that  the  publica- 
tion and  circulation  of  a  newspaper 
cannot  be  enjoined  merely  because  it 
eontains  the  "unfair"  list  of  a  labor 
union  which  is  published  in  further- 
ance of  a  boycott.  American  Federa- 
tion of  Labor  v.  Buck's  Stove  &  Range 
Ck).  (1909)  33  App.  D.  C.  83,  82  L.R.A. 
(N.  S.)  748  (appeal  to  United  States 
Supreme  Ck>urt  dismissed  in  (1910) 
219  U.  S.  581,  55  L.  ed.  845,  31  Sup. 
Ct.  Rep.  472,  on  the  ground  that  the 
settlement  by  the  parties  of  matters 
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in  controversy  between  them  rendered 
the  case  a  moot  one). 

Labor  unions  will  not  be  enjoined 
from  notifying  customers  that  com- 
plainants are  unfair,  where  there  is 
nothing  in  the  case  showing  or  tend- 
ing to  show  that  such  notification  is 
intended  as  a  threat  or  intimidation. 
Gray  v.  Building  Trades  Council 
(1903)  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172. 

A  manufacturer  engaged  in  a  trade 
dispute  with  his  employee  is  entitled 
to  enjoin  the  officers  of  affiliated  labor 
organizations  directing  or  inducing  by 
threats,  etc.,  the  employees  of  those 
who  may  purchase  his  product  to 
strike.  Alfred  W.  Booth  &  Bro.  v. 
Burgess  (1906)  72  N.  J.  Eq.  181,  65 
Atl.  226. 

An  injunction  against  picketing  or 
patrolling  complainant's  place  of  busi- 
ness "in  such  a  manner  as  to  intim- 
idate, threaten,  or  coerce  any  person 
or  persons  from  entering,  or  who  may 
desire  to  enter  said  premises  for  the 
purpose  of  patronizing  the  complain- 
ant, or  for  any  lawful  purpose  whatso- 
ever," is  too  narrow,  where  it  appears 
that  statements  made  by  the  pickets 
that  there  was  a  strike  on  were  untrue 
in  fact,  Philip  Henrici  Co.  v.  Alex- 
ander (1916)  198  111.  App.  568. 

An  idea  of  the  nature  and  extent 
of  the  injunctive  relief  granted  by  the 
courts  in  injunction  cases  is  best 
gained  by  an  examination  of  the  de- 
crees which  the  appellate  courts  have 
approved.  The  substance  of  some  of 
these  is  below  set  forth. 

In  Goldberg,  B.  &  Co.  v.  Stablemen's 
Union  (1906)  149  Cal.  429,  8  L.R.A. 
(N.S.)  460,  117  Am.  St.  Rep.  145,  86 
Pac.  806,  9  Ann.  Cas.  1219,  the  decree, 
89  modified  by  the  appellate  court,  en- 
joined defendants,  their  agents,  serv- 
ants, etc.,  from  interfering  with  or 
harassing  or  obstructing  plaintiff  in 
the  conduct  of  its  business  at  any  of 
its  said  places  of  business,  "by  caus- 
ing any  agent  or  agents,  represent- 
ative or  representatives,  or  any  picket 
or  pickets,  or  any  person  or  persons, 
to  be  stationed  in  front  of,  or  in  the 
immediate  vicinity  of,  said  places  of 
business,  with  a  placard  or  transpar- 


ency having  on  it  the  words  and  fig- 
ures as  alleged  in  the  complaint 
herein,  or  any  placard  or  transparency 
(having  words  or  figuresl  of  similar 
import,  and  from,  at  said  places  of 
business,  or  in  front  thereof,  or  in  the 
immediate  vicinity  thereof,  by  means 
of  pickets  or  transparencies,  or  other- 
wise, threatening  or  intimidating  any 
person  or  persons  transacting  or  desir- 
ing to  transact  business  with  said 
plaintiff,  or  being  employed  at  said 
place  or  places  by  the  plaintiff." 

In  Jordahl  v..  Hay  da  (1905)  1  Cal. 
App.  696,  82  Pac.  1079,  a  decree,  en- 
joining defendants  from  stationing 
themselves  in  the  doorway  of  plain- 
tiff's restaurant  or  upon  the  sidewalk 
in  front  of  the  same,  and  there  inter- 
fering with  the  business  of  plaintiff 
by  intimidation,  insults,  or  threats  to 
his  patrons,  thereby  inducing  persons 
not  to  patronize  the  restaurant  of  said 
plaintiff,  and  from  in  any  manner  in- 
terfering with  the  said  business  of 
plaintiff  by  means  of  threats  or  in- 
timidation of  any  kind  or  nature 
directed  against  the  patrons  or  cus- 
tomers, was  approved. 

In  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  749 
(appeal  to  the  United  States  Supreme 
Court  dismissed  in  (1910)  219  U.  S. 
581,  55  L.  ed.  345,  31  Sup.  Ct.  Rep.  472, 
on  ground  that  case  had  become  a 
moot  one),  the  judgment  enjoined  the 
defendants,  their  agents,  servants, 
etc.,  "from  conspiring  or  combining  to 
boycott  the  business  or  product  of 
complainant,  and  from  threatening  or 
declaring  any  boycott  against  said 
business  or  product,  and  from  abet- 
ting, aiding,  or  assisting  in  any  such 
boycott,  and  from  directly  or  indirect- 
ly threatening,  coercing,  or  intimidat- 
ing any  person  or  persons  whomsoever 
from  buying,  selling,  or  otherwise 
dealing  in  complainant's  product,  and 
from  printing  the  complainant,  its 
business  or  product,  in  the  'We  Don't 
Patronize'  or  'unfair*  list  of  defend- 
ants in  furtherance  of  any  boycott 
against  complainant's  business  or 
product,  and  from  referring  either  in 
print  or  otherwise,  to  complainant,  its 
business,  or  product,  as  in  said  "We 
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Don't  Patronize'  or  'unfair*  list,  in 
furtherance  of  any  such  boycott." 

In  Barnes  v.  Chicago  Typographical 
Union  (1908)  232  lU.  424,  14  L.RJL 
(N.S.)  1018,  83  N.  E.  940,  13  Ann.  Cas. 
54.  a  decree  was  afSrmed  which  en- 
joined defendants  "from  organizing  or 
maintaining  any  boycott  against  said 
complainants  or  any  of  them ;  from  at- 
tempting to  induce  customers  or  other 
persons  to  abstain  from  working  for 
or  accepting  work  from  said  complain- 
ants or  any  of  them;  from  attempting 
to  prevent,  by  threats  of  injury,  or  by 
threats  of  calling  strike,  any  person 
from  accepting  work  from,  or  doing 
work  for,  said  complainants  or  any 
of  them;  from  attempting  to  create 
or  enforce  any  boycott  against  any 
.of  the  employees  of  the  complain- 
ants, or  any  of  them,  and  from  at- 
tempting to  induce  people  in  their 
neighborhood  or  elsewhere  not  to 
deal  with  them;  from  sending  any 
circular  or  other  communications  to 
customers  or  other  persons  who  might 
deal  or  transact  business  with  said 
complainants,  or  either  of  them,  for 
the  purpose  of  dissuading  such  per« 
sons  from  so  doing;  and  from  doing 
any  other  act  or  thing  in  furtherance 
of  the  conspiracy  set  forth  in  said 
bill." 

In  Piano  &  0.  Workers'  Internation- 
al Union  v.  Piano  &  O.  Supply  Co. 
(1906)  124  IlL  App.  357,  the  court  af- 
firmed a  decree  enjoining  defendants 
"from  preventing  or  attempting  to 
prevent,  by  threats  of  boycott  'or 
strike,  any  person  or  persons  from 
dealing  with  said  complainant^  or  com- 
pleting any  contracts  with  said  com- 
plainant, or  from  purchasing  or 
receiving  goods  manufactured  by  said 
complainant,  or  from  calling  out  a 
strike  in  any  plant  or  factory  owned 
or  operated  by  any  other  person,  be- 
cause of  the  fact  that  such  person  may 
purchase  supplies  or  products  from 
said  complainant,  or  sell  supplies  or 
materials  to  said  complainant,  or  by 
reason  of  the  fact  that  said  person  or 
persons  may  use  in  their  factory  any 
material  manufactured  by  said  com- 
plainant, or  coming  from  the  plant  of 
said  complainant." 

In  My  Maryland  Lodge  v.  Adt  (1905) 
6  A.L.E.— 62. 


100  Bid.  288,  68  L.RJL  762,  69  Atl.  721„ 
the  court  afSrmed  an  injunction  re- 
straining defendants  "from  in  any 
manner  interfering  with,  or  hindering, 
or  attempting  directly  or  indirectly  to 
interfere  with,  the  said  plaintiff, 
...  his  agents,  servants,  and  em- 
ployees, in  conducting  his  said  busi- 
ness, by  following  his  said  delivery 
wagons  in  the  streets  for  the  purpose 
of  finding  where  work  is  to  be  done,  of 
from  going  to  or  sending  any  commu- 
nication, letters,  or  circulars  to  places 
of  business"  where  the  plaintiff  has 
done,  or  is  now  doing,  or  shall  here- 
after do,  work,  "for  the  purpose  of 
inducing,  persuading,  or  compelling, 
by  threats  or  intimidation  in  any  other 
manner,  the  owner  or  owners  of  such 
places  of  business  ...  to  withhold 
or  fail  to  give  to  the  complainant  such 
work  as  they  might  otherwise  give 
him,  or  to  compel  him  to  stop  any  work 
ordered  from  or  commenced  by  him; 
from  publishing,  printing,  writing,  or 
circulating  in  any  manner  whatever 
any  matter  or  thing  that  would  tend 
to  discredit  in  the  eyes  of  the  public, 
or  to  injure  the  business  of,  any  per- 
son for  whom  the  plaintiff  has  done, 
is  now  doing,  or  will  hereafter  do, 
work,  by  reason  of  such  work ;  from  in 
any  manner  boycotting  the  said  plain- 
tiff or  his  manufactured  goods,  or 
anyone'  for  whom  the  plaintiff  has 
worked,  is  now  working,  or  shall  here- 
after woric,  or  manufactured  articles 
of  such  last-named  person  by  reason 
of  such  work;  and  from  in  any  way 
menacing,  hindering,  or  obstructing 
the  plaintiff  by  interfering  with  the 
business  of  customers  in  the  full  en- 
joyment of  snch  patronage  or  business 
as  he  might  possess  independent  of 
such  interference." 

In  Baldwin  v.  Escanaba  Liquor 
Dealers'  Asso.  (1911)  165  Mich.  98, 
130  N.  W.  214,  the  court  approved  a 
judgment  directing  the  issuance  of 
the  injunction  prayed  in  the  bill,  "re- 
straining the  defendants  from  inter- 
fering with,  intimidating,  boycotting, 
molesting,  or  threatening  in  any  man- 
ner the  customers  or  patrons  of  com- 
plainant, or  any  other  person  or 
persons,  for  the  purpose  of  inducing 
such  person  or  persons  not  to  deal 
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with  or  advertise  or  do  business  with 
complainant;  from  boycottinsr  com- 
plainant, either  by  the  distribution  of 
letters  or  circulars,  or  in  any  other 
manner;  from  giving  any  directions  or 
orders  to  committees,  associations, 
agents,  or  otherwise,  for  the  pursu- 
ance of  any  such  acts  hereinbefore 
complained  of,  and  from  in  any  man- 
ner whatsoever  impeding,  obstructing, 
Or  interfering  with  the  regular  opera- 
tion and  conduct  of  the  business  of 
complainant." 

In  Foster  v.  Retail  Clerics'  Protec- 
tive Asso.  (1902)  39  Misc.  48,  78  N.  Y. 
Supp.  860,  an  injunction  order  was 
directed,  enjoining  and  restraining 
the  defendants,  "their  servants, 
agents,  coadjutors,  and  assistants, 
from  entering  upon  the  premises  of  the 
plaintiffs  for  the  purpose  of  interfer- 
ing with  or  interrupting  their  trade  or 
customers,  or  from  in  fact,  while  upon 
such  premises,  interrupting  or  inter- 
fering with  such  trade  or  customers; 
from  obstructing  access  to  the  plain- 
tiff's store  by  any  physical  means; 
from  so  acting  as  to  collect  crowds  in 
front  of  or  adjacent  to  said  store, 
which  crowds  shall  obstruct  travel  up- 
on the  streets  or  sidewalks  at  or  in  the 
neighborhood  thereof;  and  finally 
from  the  use  of  threats,  violence,  or 
intimidation  with  the  intent  of  pre- 
venting travelers  upon  the  highway  or 
intending  customers  of  the  plaintiffs 
from  entering  the  store  of  the  plain- 
tiffs or  trading  with  them,  or  whereby 
such  result  is  attained." 

In  Albro  J.  Newton  Co.  v.  Erickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  afiSrmed  without  opinion  in 
(1911)  144  App.  Div.  989,  129  N.  Y. 
Supp.  1111,  the  court  directed  an  or- 
der enjoining  defendants,  their  agents, 
etc.,  "from  conspiring,  combining,  or 
acting  in  concert  in  any  manner  to 
injure  or  interfere  with  plaintiff's 
good  will,  trade,  or  business,  for  the 
purpose  of  coercing  it  to  employ  union 
labor,  either,  first,  by  sending  to  any 
customer  or  prospective  customer  of 
plaintiff  any  letter,  circular,  or  com- 
munication printed,  written,  or  oral, 
which  in  terms  or  by  inference  sug- 
gests that  labor  troubles  will  follow 
the  use  of  materials  purchased  from 


plaintiff  or  from  any  person,  firm,  or 
corporation  declared  'unfair,'  or  whose 
material  does  not  bear  the  union  label, 
meaning  plaintiff  thereby ;  or,  second, 
by  ordering,  directing,  requiring,  or 
compelling  by  any  by-law,  rule,  or  reg- 
ulation, or  any  act  thereunder,  any 
person  whatever  to  refrain  from  or 
cease  working  for  any  person,  firm,  or 
corporation  because  they  use  material 
purchased  of  or  furnished  by  plaintiff, 
or  by  any  person,  firm,  or  corporation 
declared  'unfair,'  or  whose  material 
does  not  bear  the  union  label,  mean- 
ing plaintiff  thereby." 

In  Heitkamper  v.  Hoffmann  (1917) 
99  Misc.  €43,  164  N.  Y.  Supp.  6S3,  a 
judgment  was  entered  restraining  the 
individual  defendant  and  the  defend- 
ant's union,  its  officers,  members,- 
agents,  and  employees,  "fnmi  con- 
gregating in  front  of  plaintiff's  shop, 
from  marching  up  and  down  upon  the 
sidewalk  in  front  of  his  ahop,  from 
blockading  the  entrance  to  his  store, 
and  from  in  any  way  or  manner  pre- 
venting intending  customers  from  en- 
tering or  departing  from  plaintiff's 
shop." 

In  Dayton  Mfg.  Co.  v.  Metal  Polish- 
ers, B.  P.  &  B.  Workers  Union  (1901) 
11  Ohio  S.  &  G.  P.  Dec.  643,  defendants 
were  enjoined  "from  boycotting  plain- 
tiff either  by  threats,  intimidation, 
persuasion,  or  otherwise;  from  intei^ 
fering,  intimidating,  boycotting,  mo- 
lesting, or  threatening  in  any  manner 
any  person  or  persons  with  the  pur- 
pose or  intent  of  inducing  such  person 
or  persons  not  to  deal  with  or  do  busi- 
ness vriib  the  plaintiff;  from  congre- 
gating or  loitering  about  or  in  the 
neighborhood  of  the  premises  of  the 
plaintiff  or  at  any  other  places,  with 
intent  to  interfere  with  the  employees 
of  plaintiff,  or  to  interfere  with  the 
prosecution  of  plaintiff's  business,  or 
to  inter/ere  with  or  to  obstruct  in  any 
manner  the  business  or  trade  of  plain- 
tiff, or  to  prevent  or  induce  the  public 
not  to  trade  with  or  deal  with  the 
plaintiff." 

5.  OinUempt. 

What  conduct  will  constitute  a  vi- 
olation of  an  injunction  against  boy- 
cotting, and  therefore  expose  one  to 
punishment  for  contempt,  is,  of  course. 
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dependent  upon  the  eireumstances  of 
each  individual  case.  Such  contempt 
may  lie  in  a  participation  in  the  adop- 
tion of  a  resolation,  or  the  making  of 
statemeBts  intoided  to  incite  others  to 
continue  the  boycott,  although,  literal- 
ly interpreted,  such  statements  may 
not  constitute  a  technical  contempt 
(as  in  Gompers  t.  Buck's  Stove  & 
Range  Co.  (1909)  83  App.  D.  C.  616, 
reversed  for  another  reason  in  (1910) 
221  U.  S.  418,  66  L.  ed.  797,  34  L.R.A 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492) ;  or 
tiie  ordering  of  a  strike  on  buildings 
because  of  the  use  of  lumber  and 
material  furnished  by  the  complain- 
ant (as  in  Hears  Slayton  Lumber  Co. 
V.  District  Council,  C.  U.  B.  C.  J.  A. 
(1910)  166  DL  App.  827) ;  or  the  pub- 
lication of  a  "fair  list"  in  which  the 
name  of  the  complainant  does  not  ap- 
pear (as  in  Huttig  Sash  &  Door  Ck>.  v. 
FueUe  (1906)  143  Fed.  363). 

nil.  OHmhua  UaMltty. 

Whether  a  boycott  is  punishable  as 
a  criminal  conspiracy  will  depend  up- 
on the  character  of  the  acts  done,  and 
the  view  taken  by  the  court  of  their 
legalily. 

In  Reg.  V.  Rowlands  (1851)  5  Cox, 
C.  a  436,  2  Den.  C.  C.  364,  17  Q.  B. 
671,  117  Eng.  Reprint,  1439,  21  L.  J. 
Mag.  Cas.  N.  S.  81,  16  Jur.  268,  it  is 
held  that  a  conspiracy  to  molest  or 
obstiruct  an  employer  in  the  prosecu- 
tion of  his  business  is  indictable. 

A  combination  to  compel  an  em- 
ployer to  yield  to  the  demands  of  a 
anion,  by  notifying  his  customers 
that  if  they  should  continue  to  deal 
with  him  their  patronage  would  sim- 
ilarly be  interfered  with,  is  a  criminal 
conspiracy.  Crump  v.  Com.  (1888)  84 
Va.  927,  10  Am.  St.  Rep.  896,  6  S.  E. 
620. 

But  a  conspiracy  to  injure  one's 
business  is  not  made  indictable  be- 
cause of  the  means  employed  to 
effectuate  it,  where  they  consist  in 
notifying  him  by  a  committee  of  three 
that  he  will  not  be  considered  in  sym- 
pathy with  organized  labor  unless  he 
employs  only  union  men,  which  would 
involve  his  breaking  contracts  with 
others,  and,  upon  his  refusal  to  do  so, 
publishing  in  a  newspaper  the  fact 
that  he  is   unfair,  together  with  a 


statement  that  union  men  will  there- 
after refuse  to  work  material  from  his 
shop.  State  v.  Van  Pelt  (1904)  186 
N.  C.  633.  68  L.R.A.  760,  49  S.  B,  177, 
1  Ann.  Cas.  495. 

A  statute  making  it  a  crime  to  con- 
spire to  prevent  another  from  exer- 
cising a  lawful  trade  or  calling,  or 
doing  any  other  lawful  act,  by  force, 
threat,  or  intimidation,  is  not  violat- 
ed by  the  distribution  of  circulars  and 
the  posting  of  placards  asking  the 
public  not  to  patronize  a  certain  per- 
son. People  V.  Radt  (1900)  15  N.  Y. 
Crim.  Rep.  174,  71  N.  Y.  Supp.  846; 
People  V.  McFarlin  (1904)  43  Misc. 
691,  89  N.  Y.  Supp.  527,  but  such  a 
statute  may  be  violated  by  the  distri- 
bution of  offensive  boycott  circulars 
in  a  manner  calculated  to  intimidate 
(People  V.  Kostka  (1886)  4  N.  Y.  Crim. 
Rep.  429),  or  the  sending  of  threat- 
ening notices  or  messages  to  one's 
customers  or  patrons,  and  other  per- 
sons usually  dealing  with  him,  de- 
signed to  intimidate  them  from  having 
any  dealings  with  him  through  threats 
of  loss  and  expense  (Old  Dominion  S. 
S.  Co.  V.  McKenna  (1887)  30  Fed.  48, 
where  it  is  said  that  such  conduct  is 
also  a  misdemeanor  at  common  law). 

Such  statute  is  violated  by  a  com- 
bination to  prevent  one  from  exercis- 
ing the  lawful  trade  or  calling  of 
horseshoer,  by  threatening  his  custom- 
ers to  call  strikes  on  work  on  which 
the  horses  of  the  customers  were  used 
unless  the  customers  should  refrain 
from  and  refuse  to  have  their  horses 
shod  by  him.  People  v.  Davis  (1913) 
159  App.  Div.  464,  144  N.  Y.  Supp. 
284. 

A  combination  to  accomplish  a  law- 
ful purpose  by  threatening  and  intim- 
idating business  customers  of  an 
employer,  to  force  and  compel  them  to 
give  up  all  business  relations  with 
him,  is  made  a  criminal  offense  by  a 
statute  providing  that  "every  person 
who  shall  threaten  or  use  any  means 
to  intimidate  any  person  to  c(Hnpel 
such  person  against  his  will  to  do  or 
abstain  from  doing  any  act  which  such 
person  has  a  legal  right  to  do,  or  shall 
persistently  follow  such  person  in  a 
disorderly  manner,  or  injure  or  threat- 
en to  injure  his  property  with  intent 
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to  intimidate  him,"  shall  be  subject  to 
a  certain  penalty.  State  v.  Stockford 
(1904)  77  Conn.  227,  107  Am.  St.  Rep. 
28,  58  Atl.  769. 

In  George  J.  Grant  Constr.  Co.  v. 
St.  Paul  Bldg.  Trades  Council  (1917) 
136  Minn.  167,  161  N.  W.  520.  1065,  it 
was  held  that  an  agreement  among 
union  employees  in  the  building  trade, 
who  had  a  bona  fide  dispute  with  a 
contractor,  to  withhold  their  services 
from  such  contractor  or  his  subcon- 
tractors until  the  dispute  is  settled,  is 
not  a  violation  of  the  statute  which 
makes  unlawful  any  conspiracy  to  do 
an  act  injurious  to  trade  and  com- 
merce, nor  of  a  statute  which  forbids 
combinations  in  restraint  of  trade. 

The  action  of  a  labor  union  in  adopt- 
ing a  resolution  that  all  members 
employed  in  factories  using  the  prod- 
uct of  complainant  shall  refuse  to 
handle  or  work  upon  any  material  sup- 
plied by  it  to  its  customers,  and  in 
causing  notice  thereof  to  be  mailed  to 
coipplainant'8  customers  and  to  be 
published  in  an  issue  of  the  union's 
official  journal,  is  violative  of  a  stat- 
ute which  provides  that  "if  any  two  or 
more  persons  conspire  or  agree  to- 
gether, or  the  officers  or  executive 
committee  of  any  society  or  organiza- 
tion or  corporation  shall  issue  or  utter 
any  circular  or  edict  as  the  action  of 
or  instruction  to  its  members  or  any 
other  persons,  societies,  organizations, 
or  corporations,  for  the  purpose  of  es- 
tablishing a  so-called  boycott  or  black 
list,  or  shall  post  or  distribute  any 
written  or  printed  notice  in  any  places 
with  the  fraudulent  or  malicious  in- 
tent, wrongfully  and  wickedly  to  in- 
jure the  person,  character,  business  or 
employment  or  property  of  another 
.  .  .  they  shall  be  deemed  guilty  of 
a  conspiracy."  Piano  &  0.  Workers' 
International  Union  v.  Piano  &  0. 
Supply  Co.  (1906)  124  111.  App.  357 
(construing  §  46  of  division  1  of  the 
Criminal  Code  passed  June  16,  1887). 

One  who  exacts  money  by  a  threat 
to  institute  a  boycott,  or  as  a  condition 
of  its  discontinuance,  may  be  convict- 
ed of  extortion.     People   v.  Hughes 


(1898)  137  N.  Y.  29,  32  N.  E.  1105; 
People  V.  Wilzig  (1886)  4  N.  T.  Crim. 
Rep.  408. 

It  has  also  been  held  that  tiie  send- 
ing of  letters  or  circulars  through  the 
mails  by  officers  of  a  labor  union  to 
customers  of  a  manufacturer,  to  in- 
duce them  to  withdraw  their  custom 
from  him,  either  for  the  purpose  of  ex- 
acting the  payment  of  a  fine  imposed 
on  the  manufacturer  for  employing 
nonunion  workmen,  or,  should  he  not 
yield,  for  the  purpose  of  injuring  his 
business,  amounts  to  a  use  of  the  mails 
to  defraud,  in  violation  of  Revised 
Statutes,  §  5480,  Comp.  Stat.  §  10,385. 
United  States  v.  Raish  (1908)  168  Fed. 
911. 

And  it  has  be^n  held,  though  not  in 
a  criminal  prosecution,  that  a  com- 
bination to  inflict  pecuniary  injury  on 
the  owner  of  cars  by  compelling  the 
railway  companies  to  give  up  using 
his  cars,  and,  on  their  refusal  to  yield 
to  compulsion,  to  inflict  pecuniary  in- 
jury on  them  by  inciting  their  em- 
ployees to  quit,  is  unlawful  as  a 
conspiracy  to  obstruct  the  mails,, 
where  its  members  intend  to  stop  all 
mail  trains  as  well  as  other  trains. 
Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co,  (1894)  4  Inters.  Com.  Rep.  788,  62 
Fed.  803. 

It  has  also  been  held,  although  not 
in  a  criminal  case,  that  members  of  a 
labor  organization  who  procure  rail- 
road companies  to  refuse  to  handle 
interstate  freight  from  a  company 
with  which  such  organization  is  iit 
conflict  violate  the  provision  of  the 
Interstate  Commerce  Law,  declaring. 
any  carrier  or  any  director,  officer,  re- 
ceiver, agent,  or  person  acting  for  or 
employed  by  an  incorporated  carrier, 
who,  alone  or  with  any  other  corpora- 
tion, person,  or  party,  shall  wilfully 
fail  or  omit  to  do*any  act  required  to 
be  done,  or  cause  or  willingly  suffer  or 
permit  any  act  required  by  such  act 
to.  be  done  not  to  be  done,  or  aid  or 
abet  such  omission  or  failure,  to  be 
guilty  of  a  misdemeanor.  Toledo,  A. 
A.  &  N.  M.  R.  Co.  v.  Pennsylvania  Co.. 
(1893)  19  L.R.A.  387,  6  Inters.  Conu 
Rep.  622,  64  Fed.  7S0.  £.  S.  O. 
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CATHRYN  L.  WRIGHT,  Appt, 

V. 

•^      C.  T.  STARR,  Respt. 
JTcvoda  Supreme  Court  — AprO,  91,  1010. 

(—  Nev.  — ,  179  Pac.  877.) 

Assault  —  dvil  action  —  consent. 

1.  One  consenting  to  an  assault  cannot  maintain  a  civil  action  against 
the  assailant  to  recover  for  the  injury  thereby  inflicted. 

[See  note  on  this  question  beginning  on  page  986.] 

— cMisent  —  effect. 


2.  Consent  by  the  victim  is  no  de- 
fense to  a  criminal  prosecution  for  as- 
sault and  battery. 

[See  2  R.  C.  L.  562.] 
Definition  —  battery. 

3.  A  battery  is  any  unlawful  beat- 
ing, or  other  wrongful  physical  vio- 
lence or  constraint,  inflicted  on  a  human 
being  without  his  consent. 

[See  2  B.  C.  L.  525.] 


Pleading  —  assault  —  consent. 

4.  Consent  need  not  be  affirmatively 
pleaded  in  defense  of  a  civil  action  for 
assault  and  battery. 

Appeal  —  rejection  of.evidence  —  cur- 
ing error. 

5.  Error,  if  any,  in  refusing  to  per- 
mit defendant  to  be  cross-examined  as 
to  statements  made  out  of  court,  is 
cured  by  permitting  persons  present 
when  the  statements  were  made  to  tes- 
tify in  regard  to  them. 

[See  2  B.  C.  L.  253.] 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Washoe 
County  (Moran,  J.)  denying  a  motion  for  new  trial  of  an  action  brought 
to  recover  damages  for  sJleged  assault  and  battery.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  H.  V.  Morehouse  and  Janes 
T.  Boyd  for  appellant. 

Messrs.  Hoyt,  Gibbons,  French,  & 
Henley,  for  respondent: 

If  the  party  alleging  to  have  been 
wronged  consented  to  the  acts  done 
and  performed,  there  can  be  no  invasion 
of  the  rights  of  that  party,  and  no 
assault  or  battery  can  result. 

Coujrtney  v.  Clinton,  18  Ind.  App. 
620,  48  N.  E.  799;  Goldnamer  v. 
O'Brien,  98  Ky.  569,  36  L.R.A.  715,  56 
Am.  St.  Rep.  878,  S3  S.  W.  831 ;  O'Brien 
V.  Cunard  S.  S.  Co.  154  Mass.  272,  IS 
L.Rj^.  329,  28  N.  E.  266;  Smith  v. 
Simon,  69  Mich.  481,  37  N.  W.  548; 
Gibeline  v.  Smith,  106  Mo.  App.  543, 
80  S.  W.  961;  Pillow  v.  BushneU,  5 
Barb..  156;  Christopherson  v.  Bare,  11 
Q.  B.  473,  116  Eng.  Reprint,  554,  17 
L.  J.  Q.  B.  N.  S.  109,  12  Jur.  374; 
Hegarty  v.  Shine,  Jr.  L.  R.  4  C.  L.  288, 
14  Cox,  C.  C.  145;  Reg.  v.  Young,  10 
Cox,  C.  C.  S71;  Nicholls  v.  Colwell,  118 
HL  App.  219;  State  v.  Pickett,  11  Nev. 
255,  21  Am.  Rep.  764. 


Ducker,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  damages  al- 
leged to  be  the  result  of  an  assault 
and  battery.  The  complaint,  in  sub- 
stance, alleges  that  respondent  as- 
saulted appellant  by  grabbing  and 
pressing  her  throat  and  neck  with 
his  hands,  and  by  grabbing  and  tak- 
ing hold  of  her  left  wrist,  and  press- 
ing her.  wrist  watch  into  the  flesh, 
and  by  grabbing  and  twisting  her 
right  hand,  and  by  tearing  her 
clothes  from  her  person,  by  all  of 
which  she  was  hurt,  wounded,  and 
bruised,  and  caused  physical  suffer- 
ing, etc.  These  allegations  are  de- 
nied in  the  answer. 

The  alleged  assault  occurred  in  a 
room  occupied  by  appellant,  at 
which  respondent,  who  is  a  dentist 
by  profession,  had  called.  Appel- 
lant's testimony  tended  to  establish 
the  allegations  of  the  complaint.  Re- 
spondent contradicted  her  testimony 
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in  this  regrard,  and  testified  that  he 
merely  kissed  her  with  her  consent. 
He  also  stated  that  he  sought  to  kiss 
her  goodby,  at  which  she  demurred 
and  he  desisted. 

The  verdict  of  the  jury  was  in 
favor  of  respondent,  and  from  the 
order  denying  a  motion  for  a  new 
trial,  appellant  brings  this  appeal. 

Error  is  assigned  in  giving  the 
following  instruction  to  the  jury: 
"The  gist  of  this  action  is  the  com- 
mission of  the  acts  alleged  and  lack 
of  consent  thereto  by  the  plaintiff, 
and  you  are  instructed  that,  if  you 
believe  from  the  evidence  that  plain- 
tiff consented  to  or  was  willing  that 
defendant  do  the  acts  alleged  in  the 
complaint  to  have  been  committed 
by  him,  then  your  verdict  should  be 
for  the  defendant.  If  the  plaintiff 
consented  to  or  acquiesced  in  such 
acts,  or  if  she  was  willing  that  de- 
fendant do  them,  then  she  is  not 
entitled  to  recover  damages  from 
defendant." 

One  of  the  objections  to  the  in- 
struction is  that  consent  of  the  party 
assailed  is  no  defense  in  an  action 
for  assault  and  battery.  In  a  crim- 
inal prosecution  for  assault  and 
Assault—  battery,  consent  to 

conseni— «a«ct^  a  beating  is  no  de- 
fense; the  reason 
being  that  a  wrong  is  committed 
against  the  public  peace.  The  state 
punishes  a  person  for  fighting. 
"There  are  three  parties  here;  one 
being  the  state,  which,  for  its  own 
good,  does  not  suffer  the  others  to 
deal  on  a  basis  of  contract  with  the 
public  peace.  The  rule  of  law  is 
therefore  clear  and  unquestionable 
that  consent  to  an  assault  is  no 
justification."  1  Cooley,  Torts,  p. 
283. 

The  learned  author  extends  this 
rule  to  civil  actions  upon  the  ground 
that  a  consent  which  the  law  forbids 
cannot  be  accepted  as  a  legal  pro- 
tection. This  doctrine  is  the  basis 
of  the  authorities  cited  by  appellant 
to  sustain  her  contention  and  of 
others  we  have  examined,  in  which 
the  same  contention  is  sustained. 

On  the  other  hand,  the  author  in 
Bishop,  Non-Contract  Law,  t  196, 


says  that  "rape,  one  of  the  most  ag- 
gravated batteries,  is,  if  the  woman 
consents,  neither  rape  nor  even  as- 
sault," and  that  "the  execution  of 
any  unlawful  contract  places  it  past 
annulment,  and  leaves  no  right  of 
action  in  either  party  against  the 
other.  So  that,  though  a  mutu^ 
beating  by  consenting  parties  is  a 
wrong  against  the  public,  because  a 
breach  of  the  peace,  it  is  not  such 
as  between  themselves,  since  neither 
can  complain  of  that  to  which  he 
consented.  .  .  .  Such  is  the  dis- 
tinct and  inevitable  deduction  of  the 
reasoning  of  the  law;  applicable, 
however,  in  all  its  consequences, 
only  where  the  beating  was  not  in 
excess  of  the  consent  But  we  have 
American  cases  in  which  tiie  judges 
have  overlooked  the  distinction  be- 
tween the  civil  and  criminal  remedy, 
and  so  have  held  that  one  may  main- 
tain his  civil  suit  for  a  battery  to 
which  he  consented  and  in  which  he 
participated.  Decisions  like  these, 
proceeding  on  a  misapprehension, 
and  overlooking  established  law  not 
brought  to  the  notice  of  the  judges, 
should  not  be  followed  in  future 
cases." 

We  think  the  true  rule  is  stated  by 
the  learned  author  last  quoted.  To 
permit  a  recovery  of  damages  in  a 
civil  action  for  an 
assault,  by  one  who  ^illBtT"***"" 
has  consented  to  or 
participated  in  the  acts  causing  tiie 
injury,  is  to  countenance  a  principle 
thatone  may  profit  by  his  own  wrong, 
— a  theory  obnoxious  to  both  law  and 
equity.  It  is  a  general  rule  of  law 
that  no  person  can  maintain  an  ac- 
tion for  a  wrong  where  he  has  con- 
sented to  the  act  which  occasions 
his  loss  (Broom,  Legal  Maxims,  268; 
1  Wait,  Act.  &  Def .  344) ,  and  we  per- 
ceive no  real  reason  why  a  civil  ac- 
tion for  damages  in  an  ordinary 
case  of  assault  and  battery  is  an 
exception  to  the  rule.  "If  the  de- 
fendant is  guilty  of  no  wrong 
against  the  plaintiff,  except  a  wrong 
invited  and  procured  by  the  plaintiff 
for  the  purpose  of  making  it  the 
foundation  of  an  action,  it  would  b« 


Digitized  by 


Google 


WRIGHT 

(—  Nev.  —, 

most  unjust  that  the  procurer  of  the 
wrongful  act  should  be  permitted  to 
profit  by  it"    1  Jaggard,  Torts,  199. 

The  state  is  not  interested  in  dam- 
age suits  for  assault  and  battery, 
except  in  so  far  as  its  laws  intend 
equaj  justice  to  all.  As  it  is  wrong 
to  im^e  an  assault,  it  is  equally 
wrong  to  consent  to  it.  Neither  the 
party  who  is  injured,  and  who  seeks 
to  make  a  mutual  wrong  the  basis 
of  an  action,  nor  his  coviolator  of 
the  law,  can  derive  aid  from  the 
state  by  reason  of  their  unlawful 
encounter.  Both  are  punishable,  for 
their  consent,  illegally  given,'  vio- 
lates the  criminal  law,  and  in  this 
the  state  is  an  interested  party.  The 
contention  that  one  may  maintain 
an  action  for  damages  for  an  assault 
to  whidi  consent  is  given  furnishes 
an  anomaly  which  cannot  be  justi- 
fied by  reason  or  sound  authority. 
Let  us  apply  it  to  the  case  at  bar. 
If  appellant's  version  of  the  acts 
complained  of  is  correct,  what  was 
the  purpose  of  the  assault?  Clearly 
a  rape, — one  of  the  most  aggravated 
batteries.  But  if  she  had  consented 
to  such  an  intention  she  would  have 
no  redress,  either  civilly  or  in  a 
criminal  action.  Yet  for  the  minor 
degree  of  tiie  assault,  even  though 
consent  were  given,  if  her  conten- 
tion is  allowed,  respondent  is  liable 
to  a  criminal  prosecution  and  a  civil 
action  for  damages. 

We  do  not  wish  to  be  understood 
as  holding  that  damages  may  not  be 
recovered  for  injuries  inflicted  in  an 
assault  and  battery,  where  the  beat- 
ing is  excessively  disproportionate 
to  the  consent,  given  or  implied,  or 
where  the  party  injured  is  exposed 
to  loss  of  life  or  great  bodily  harm. 
No  soeh  case  is  before  us.  But  we 
do  hold  that,  in  an  ordinary  assault 
and  battery  in  the  common  course 
of  things,  consent  precludes  a  right 
of  action  for  injuries  received. 
Bishop,  Non-Contract  Law,  \  196; 
Pillow  V.  Bushnell,  6  Barb.  156; 
Christopherson  v.  Bare,  11  Q.  B. 
473, 116  Eng.  Reprint,  554,  17  L.  J. 
Q.  B.  N.  S.  109, 12  Jur.  374 ;  Hegarty 
V.  Shine,  Ir.  L.  R.  4  C.  L.  288,  14 
Cox,  C.  C.  145;  O'Brien  v.  Cunard 
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S.  S.  Co.  154  Mass.  272,  13  L.R.A. 
329,  28  N.  E.  266;  Goldnamer  v. 
O'Brien,  98  Ky.  569,  86  L.R.A.  715, 
66  Am.  St.  Rep.  378,  33  S.  W.  831; 
Nicholls  V.  Colwell,  113  111.  App. 
219. 

It  is  contended  that  the  instruc- 
tion is  erroneous  because  no  issue  is 
made  by  the  pleadings  on  the  ques- 
tion of  consent.  The  answer  con- 
sisting of  denials  only,  appellant  in- 
sists that,  because  consent  is  not 
affirmatively  pleaded  as  a  justifica- 
tion, it  is  not  available  as  a  defense. 

Lack  of  consent  is  an  essential 
element  of  the  offense  of  assault  and 
battery.  It  is  true  the  law  punishes 
for  an  assault  in  a  criminal  action, 
even  if  consent  is  given  the  assail- 
ant ;  but  this  is  because  consent  to  a 
battery  is  illegal  as  against  the  state, 
on  account  of  the  breach  of  public 
peace  involved.  One  is  forbidden  to 
consent  to  an  assault,  but  lack  of 
consent  is  no  less  an  element  of  the 
offeQse.  "An  assault  implies  force 
upon  one  side,  and  repulsion,  or  at 
least  want  of  assent,  upon  the  other. 
An  assault  upon  a  consenting  party 
would  therefore  be  a  legal  absurd- 
ity."   1  Wait,  Act.  &  Def.  p.  344, 

A  battery  is  defined  by  Bishop  to 
be:  "Any  unlawful 
beating,    or    other  SirttelV.**" 
wrongful     physical 
violence  or  constraint,  inflicted  on  a 
human  being  without  his  consent."^ 

■This  court  in  the  case  of  State  v. 
Picfeett,  11  Nev.  256,  21  Am.  Rep. 
764,  distinctly  recognized  that  lack 
of  consent  is  an  essential  ingredient 
of  an  j^ssault.  Holding  that  there 
is  no  such  crime  as  assault  with 
intent  to  conamit  rape  upon  a  con- 
senting female,  the  court  in  its  dis- 
cussion said:  "An  assault  is  a 
necessary  ingredient  of  every  rape, 
or  attempted  rape.  But  it  is  not  a 
necessary  ingredient  of  the  crime  of 
carnally  knowing  a  child  under  the 
age  of  twelve  years,  with  or  without 
her  consent.  .  .  .  It  is  obvious 
that  here  are  two  crimes  differing 
essentially  in  their  nature,  though 
called  by  the  same  name.  To  one 
force  and  resistance  are  essential  in- 
gredients, while  to  the  other  they 
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are  not  essential ;  they  may  be  pres- 
ent or  absent  without  affecting  the 
criminality  of  the  fact  of  carnal 
knowledge.  As  an  assault  implies 
force  and  resistance,  the  crime  last 
defined  may  be  committed,  or  at 
least  attempted,  without  an  assault, 
if  there  is  actual  consent  on  the  part 
of  the  female." 

As  want  of  consent  is  a  necessary 
element  of  an  assault,  when  con- 
sidered from  the  standpoint  of  crim- 
inality, it,  of  course,  follows  that, 
when  the  acts  constituting  the  as- 
sault are  made  the  basis  of  a  civil 
action,  lack  of  consent  to  their  com- 
mission is  an  essential  element  in 
the  cause  of  action, 
■••anitl^iiaeat.  Under  this  view  it 
was  unnecessary  to 
affirmatively  plead  consent  in  justi- 
fication of  the  acts  charged  in  the 
complaint,  which  were  denied  in  the 
answer. 

In  support  of  their  contention  that 
consent,  to  be  available  as  a  defense 
in  an  action  of  this  kind,  must  be 
affirmatively  pleaded,  counsel  for  ap- 
pellant have  cited  a  line  of  cases 
which  are  inapplicable  to  the  case  at 
bar.  They  hold  generally  that, 
where  a  party  seeks  to  justify  the 
acts  charged  on  the  ground  of  self- 
defense,  such  defense  must  be  spe- 
cially pleaded;  or,  as  in  Neilsen  v. 
Hovander,  56  Wash.  93,  105  Pac 
172,  21  Ann.  Cas.  113,  where,  under 
a  general  denial,  the  defendants 
sought  to  justify  the  assault  by 
proving  that  the  person  assaulted 
was  interfering  with  their  going 
over  a  public  highway.  Consent  to 
the  commission  of  the  acts  alleged 
as  an  assault  was  not  involved  in 
any  of  these  cases.  The  assault  was 
admitted,  and  the  defendant  in  each 
case  attempted  to  show  by  new  mat- 
ter why  the  assault  was  not  wrong- 
ful. In  this  case,  if  the  respondent's 
version  of  the  acts  charged  as  as- 
sault and  battery  is  true,  and  the 
jury,  by  returning  a  verdict  in  his 
favor,  must  have  accepted  his  state- 
ment of  the  acts  as  true,  then  there 
was  no  assault  because  the  appellant 
consented  to  what  was  done.     An 


essential  element  of  the  offense  was 
lacking. 

Error  is  assigned  in  the  ruling  of 
the  court  in  sustaining  defendant's 
objection  to  the  following  question 
propounded  to  the  defendant,  who 
was  a  witness  in  his  own  behalf: 
"And  saw  plaintiff,  and  that  you 
were  in  such  a  condition  that  you 
don't  know  what  you  did,  but  that 
you  were  very  sorry  that  you  had 
gone  as  far  as  you  did,  and  that  you 
would  not  have  done  what  you  did, 
had  you  been  yourself  and  not 
under  the  influence  of  liquor ;  that 
you  drank,  and  when  you  did  so  lost 
your  mind  and  your  capacity  to  re- 
member what  you  had. done.  Now, 
did  you  have  any  such  conversation, 
and  did  you  make  any  such  state- 
ment to  W.  M.  Gardiner  and  Mr. 
Judd?" 

Appellant  contends  that  the  court 
committed  reversible  error  in  sus- 
taining the  objection  to  the  question, 
for  the  reason  that  its  purpose  was 
to  show  an  inconsistent  statement 
on  a  material  matter,  made  by  re- 
spondent a  few  days  after  the  al- 
leged assault,  and  affecting  his  cred- 
ibility as  a  witness. 

The  question  to  which  the  objec- 
tion was  taken  and  sustained,  is 
incomplete ;  but,  taken  in  connection 
with  preceding  questions  in  the 
record,  it  was  in  substance  a  ques- 
tion asked  to  elicit  testimony  to  the 
effect  that,  several  days  after  the  ^- 
leged  assault,  at  the  office  of  Wil- 
liam Gardiner,  an  attorney,  in  the 
presence  of  one  Mr.  Judd,  the  re- 
spondent made  the  statement  that, 
when  the  acts  complained  of  by  ap- 
pellant occurred,  he  was  under  the 
influence  of  liquor,  and  when  in  that 
condition  he  lost  his  mind  and  ca- 
pacity to  remember  what  he  had 
done.  The  purpose  of  the  question 
was  also  to  lay  the  proper  founda- 
tion for  impeachment  in  case  the 
assumed  inconsistent  statement  was 
denied  by  respondent.  By  previous 
questions  the  attention  of  the  wit- 
ness had  been  properly  called  to  the 
time  and  place  of  the  statement  and 
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persons  present.    We  think  it  suffi- 
j^      .  j_  cient  to  say  that,  if 

r^e«tto>  ml  the  ruling  was  er- 
ror, it  was  subse- 
quently cured  by  the 
admission  of  the  testimony  of  Mr. 
Gardiner,  who  was  called  as  a  wit- 
ness by  appellant. 

The  witness  Gardiner  testified 
that  respondent,  in  his  presence  and 
in  tile  presence  of  Mr.  Judd,  on  the 
occasion  referred  to  in  the  question, 
stated  that  at  the  time  of  the  aJl^ied 
assault  he  did  not  know  what  he  was 
doing.    This  was  in  substance  the 
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testimony  which  the  question,  asked 
of  respondent  on  cross-examination 
and  ruled  against  by  the  court,  was 
designed  to  elicit.  The  impeaching 
testimony  sought  by  appellant  was 
thus  received  by  the  jury,  and  the 
credibility  of  the  respondent  as  suc- 
cessfully attacked  as  though  he  had 
answered  the  question  and  denied 
the  statonent  attributed  to  him. 

The  order  of  the  District  Court 
denying  the  motion  for  a  new  trial  is 
affirmed. 

Coleman,  Ch.  J.,  and  Sanders,  J., 

concur. 


ANNOTATION. 
Gv3  action  for  asMUiIt  upon  female  penon. 


I.  Assault  and  battery: 

a.  General  role,  986. 

b.  Necessity  of  physical  contact 

or  injury: 

1.  In  general — exciting  fear 

in  plaintiff,  989. 

2.  Putting  plaintiff  in  fear 

of  attack  upon  her  chas- 
tity, 993. 

5.  Exposure    of    person    to 

plaintiff,  994. 
4.  Improper        familiarities, 
994. 

6.  Assault  upon  or  by  others^ 

996. 
II.  Justification: 

a.  In  general,  997. 

b.  Self-defense,  998. 

c  Defense  of  property,  999. 

d.  Provocation,  999. 

e.  Ejecting  plaintiff: 

1.  In  general,  999. 

2.  Where  plaintiff  was  serv- 

ant of  defendant,  1001. 
8.  Where  plaintiff  was  ten- 
ant    of     defendant     or 
guest  of  tenant,  1002. 

f.  Attempt  by  defendant  to  retake 

property  of  whidi  plaintiff 
had  possesion,  1003. 

g.  Where  defendant  was  public 

ofScer   or   was   engaged   in 
serving  process,  1006. 

h.  Where  defendant  was  parent, 
or  was  in  a  position  of  loco 
parentis  to  plaintiff,  1006. 

t  Liability  of  principal  or  mas- 
ter, 1007. 
m.  Indecent  assaults,  ravishment,  etc.: 

a.  In  general,  1011. 

b.  Matters  constituting  indecent 

assault,  1013. 


ni. — continued. 

c.  Effect  of  consent  of  female: 

1.  In  general,  1014. 

2.  Consent  through  fear  or 

use  of  drugs,  1016. 
8.  Where  female  under  age 
of  consent,  1016. 

4.  Consent      after      partial 

resistance,  1016. 

5.  Extent  of  force  by  defend- 

ant and  resistance  by 
female  to  show  want  of 
consent,  1017. 

6.  Failure  to  make  outcry  or 

complaint,  1018. 

7.  Subsequent    relations    of 

and  conduct  of  parties 
to  each  other  as  bearing 
upon  consent,  1019. 
IV.  Pleading  and  practice : 

a.  Matter  of  pleading: 

1.  Declaration  or  complaint, 

1021. 

2.  Plea  or  answer,  1022. 

b.  Matters  of  practice: 

1.  Parties: 

(a)  Plaintiff,  1023. 

(b)  Defendant,  1026. 

2.  Joinder  of  actions,  1025. 
V.  Evidence: 

a.  In  plaintiff's  behalf: 

1.  Burden  of  proof,  1026. 

2.  Physical  condition  or  ap- 

pearance of  plaintiff  or 
her  clothing,    1026. 

3.  Prior  or  subsequent  con- 

duct of  the  parties,  1028. 

4.  Comiriaint     of     plaintiff, 

1029. 

b.  In  defendant's  behalf,  1029. 
VI.  Instruction  to  jury,  1030. 
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Scope. 

In  a  note  appended  to  Nickolay  v. 
Orr,  post,  1051,  will  be  found  a  dis- 
cussion of  the  competenty  of  evidence 
aifectinsr  the  character,  of  the  parties 
to  a  civil  action  for  an  assault  upon  a 
female  person.  And  a  note  to  Austin 
V.  Metropolitan  L.  Ins.  Go.  post,  10€2, 
considers  the  question  of  the  measure 
of  damages  for  an  assault  upon  female 
persons.  A  matter  of  interest  in  some 
jurisdictions  is  as  to  whether  or  not 
a  cause  of  action  for  an  assault  upon 
a  married  woman  is  community  prop- 
erty. This  is  the  subject  of  a  note 
appended  to  Schneider  v.  Biberger, 
post,  1059.  A  note  appended  to  John- 
son V.  Johnson,  post,  1038,  covers  the 
question  as  to  the  right  of  a  wife  to 
maintain  an  action  against  her  hus- 
band for  an  assault  and  battery  com- 
mitted upon  her.  For  holdings  of  the 
courts  as  to  adequate  and  excessive 
damages  for  assaults  upon  females, 
see  note  appended  to  Bye  v.  Isaacson, 
post,  1074. 

The  question  of  assault  and  battery 
on  persons  of  the  female  sex,  in  its 
general  principles,  does  not  differ  from 
assault  and  battery  upon  persons  of 
the  male  sex.  Hence,  in  citing  cases 
sustaining  the  general  principles  ap- 
plicable to  assaults  and  assaults  and 
batteries  upon  female  persons,  the 
cases  cited  are  not  exhaustive  of  the 
cases  supporting  such  principle,  since 
cases  involving  assaults  upon  male 
persons  are  not  included.  In  the  de- 
velopment of  the  cases,  however,  there 
is  a  distinction  in  the  application  of 
these  general  principles  between  as- 
saults upon  females  and  assaults  upon 
males,  although  there  may  be  a  simi- 
larity as  to  some  of  the  cases ;  as,  for 
example,  cases  involving  an  ordinary 
assault  and  battery.  While  this  is 
true  of  ordinary  assaults,  it  is  not 
necessarily  true,  and  indeed  generally 
is  not  true,  as  regards  assaults  by  put- 
ting the  plaintiff  in  fear,  or  the  expo- 
posure  by  a  male  of  his  person  to  a  fe- 
male; improper  familiarities  toward  a 
female;  and  assaults  by  males  upon 
other  males,  thereby  causing  fear  or 
mental  anguish  or  injury  to  a  fe- 
male. Gases  of  this  character  are 
generally  confined  to  the  female  sex. 


in  the  sense,  at  least,  that  they  are  not 
reliable  precedents  to  be  used  in  .cases 
involving  assaults  upon  the  male  sex 
under  similar  circumstances.  An  even 
greater  distinction  arises  in  constru- 
ing the  many  classes  of  justification 
for  an  assault  and  battery.  Of  course, 
here  again  it  is  obvious  that  the  un- 
derlying principle  is  common  to  either 
sex.  In  the  application  of  the  prin- 
ciples, however,  the  distinction  is 
notable.  For  example,  the  general 
rules  as  to  the  right  of  self-defense 
the  defense  of  property,  or  the  ejec- 
tion of  a  trespasser,  are  the  same  with- 
out regard  to  sex.  The  application  of 
these  rules,  however,  almost  invaria- 
bly involves  the  question  of  excess 
force,  and  while  the  rule  of  excess 
force  is  also  common  to  both  sexes, 
each  case  necessarily  depends  upon 
the  peculiar  circumstances  presented, 
and  in  this  regard  the  sex  of  the  as- 
saulted party  is  not  only  important  but 
frequently  controlling.  It  therefore 
follows  that  cases  included  herein,  in- 
volving matters  of  justification,  can- 
not be  safely  relied  upon  as  precedents 
in  cases  involving  an  assault  and  bat- 
tery upon  a  male  person  under  simi- 
lar circumstances,  even  though  the 
general  principles  are  common  to  both. 

/.  Aaaault  and  Itattery. 
■   a,  Cfeneral  rule. 

In  Patterson  v.  Pillans  (1916)  43 
App.  D.  C.  505,  in  considering  an  as- 
sault upon  a  woman,  an  assault  was 
defined  to  be  an  attempt  with  force  or 
violence  to  do  a  corporal  injury  to  an- 
other; and  it  may  consist  of  any  act 
tending  to  such  corporal  injury,  ac- 
companied with  such  circumstances 
as  denote  at  the  time  an  intention, 
coupled  with  the  present  ability,  of 
using  actual  violence  against  a  person. 

In  Raefeldt  v.  Koenig  (1913)  152 
Wis.  459,  L.R.A.1918E,  1052,  140  N.  W. 
56,  it  is  said  that  "an  assault  is  an  un- 
lawful attempt,  coupled  with  the  ap- 
parent or  real  present  ability,  to  do 
bodily  harm  to  another.  .  .  .  Not 
every  laying  on  of  hands  constitutes 
an  assault.  The  attempt,  or  the  force 
used,  if  it  proceeds  beyond  the  stage 
of  a  mere  attempt,  must  be  unlawful. 
The  intention  to  do  harm,  or  an  unlaw- 
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fal  intent^  is  of  the  very  essence  of  an 
assaults  and  without  it  there  can  be 
none.  ...  To  srently  touch  another 
for  the  puipose  of  doing  a  lawful  act 
does  not  amount  to  an  aseanlt  and  bat- 
teiy.  The  touching  of,  or  injury  to, 
another,  must  be  done  in  an  angry,  re- 
vengeful, rude,  or  insolent  manner,  so 
as  to  render  the  act  unlawful,  before 
it  can  constitute  assault  and  battery." 

So  far  as  concerns  liability  for  dam- 
ages for  an  assault  and  battery  upon 
female  persons,  a  person  commits  an 
assault  and  battery  by  unlawfully 
touching  her  pwson.  The  degree  of 
violence  is  immaterial  and  the  act  need 
not  be  wilful.  It  is  sufficient  in  this 
respect  if  the  act  is  unlawful  or  the 
defendant  is  in  fault.  Where  there 
is  no  violence,  the  unlawfulness  of  the 
act  is  the  test  to  determine  whether  or 
not  the  offense  has  been  committed. 

United  St8te8.--Fitoh  v.  Huff  (1914) 
134  C.  C.  A.  31,  218  Fed.  17. 

Alabama. — ^Hardeman  v.  Williams 
(1907)  150  Ala.  415,  10  L,R.A.(NJS.) 
653,  43  So.  726;  Birmingham  R.  Light 
&  P.  Co.  V.  Parker  (1909)  161  Ala.  248, 
60  So.  55;  Singer  Sewing  Mach.  Co.  v. 
UeOivin  (1918)  184  Ala.  664,  63  So. 
997;  Haydon  v.  State  (1916)  15  Ala. 
App.  61,  72  So.  586. 

Arizona. — ^Hageman  T.  Vanderdoes 
(1914)  15  Ariz.  812,  L.RA.1916A,  491, 
138  Pae.  1068,  Ann.  Cas.  1916D,  1197. 

Aufcansaa — ^Pine  Bluff  &  A.  R.  R. 
Co.  ▼.  Washington  (1915)  116  Ark. 
179,  172  S.  W.  872. 

California.— Lind  v.  Closs  (1891)  88 
Cal.  6.  25  Pac.  972. 

Coloradow  —  Clark  v.  Aldenhoven 
(1914)  26  Cok>.  App.  501,  143  Pac. 
267. 

Connecticut.  —  Brown  t.  Wheeler 
(1846)  18  Conn.  199;  Hull  t.  BarUett 
(1881)   49  Conn.  64. 

Delaware.— Thomas  v.  Black  (1889) 
8  Houst.  507,  18  Atl.  771. 

District  of  Columbia.— Hnbbard  T. 
Perlie  (1906)  25  App.  D.  C.  477. 

Georgia. — Suggs  v.  Anderson  (1853) 
12  Ga.  461;  Hammond  v.  Hightower 
(1888)  82  Ga.  290,  9  S.  E.  1101. 

Idaho. — Labonte  v.  Davidson  (1918) 
81  Idaho,  644,  175  Pac.  688. 

Illinois.— Smith  v.  Slocnm  (1872) 
€2  ni.  864;  Dimick  v.  Downs  (1876)  82 


HL  670;  Bennies  v.  Vogel  (1877)  87 
III.  242;  Chicago  Consol.  Traction  Co. 
v.  Mahoney  (1907)  131  111.  App.  591, 
affirmed  in  (1907)  280  111.  662,  82  N. 
E.  868;  Johnson  v.  Lamm  (1910)  156 
lU.  App.  287;  Hidden  v.  Baker  (1914) 
190  111.  App.  661. 

Indiamk-^Isley  v.  Huber  (1878)  46 
Ind.  421;  Kepler  v.  Hyer  (1874)  48 
Ind.  499;  Johnson  v.  Putnam  (1884) 
96  Ind.  67;  Hamm  v.  Romine  (1884)  98 
Ind.  77;  Kline  v.  Kline  (1902)  158  Ind. 
602,  68  L.R.A.  397,  64  N.  E.  9;  Stur- 
geon v.  Sturgeon  (1891)  4  Ind.  App. 
232,  30  N.  E.  805;  Smith  v.  Wickard 

(1908)  42  Ind.  App.  608,  86  N.  E.  1080; 
Singer  Sewing  Mach.  Co.  v.  Phipps 

(1911)  49  Ind.  App.  116,  94  N.  E.  798. 
Iowa.— Smith  V.  Milbum  (1864)  17 

Iowa,  30;  Redfield  v.  Redfield  (1888) 
76  Iowa,  436,  39  N.  W.  688;  Stone  v. 
Moore  (1891)  88  Iowa,  186,  49  N.  W. 
76;  Smith  v.  Dawley  (1894)  92 
Iowa,  312,  60  N.  W.  626;  McDonald  v. 
Franchere  Bros.  (1897)  102  Iowa,  496, 
71  N.  W.  427;  Keller  v.  Lewis  (1902) 
116  Iowa,  369,  89  N.  W.  1102;  Haupt 
V.  Swenson  (1904)  125  Iowa,  694,  101 
N.    W.    620;    Luttermann    v.   Romey 

(1909)  143  Iowa,  233,  121  N.  W.  1040; 
Moran  v.  Martinson  (1914)  164  Iowa, 
712,  146  N.  W.  841. 

Kansas. — Lonergan  v.  Small  (1909) 
81  Kan.  48,  26  L.R.A.(N.S.)  976,  106 
Pac.  27. 

Kentucky.    —    McGee    v.    Vanover 

(1912)  148  Ky.  737, 147  S.  W.  742,  Ann. 
Cas.  1913E,  500;  Chesapeake  &  O.  R. 
Co.  V.  Robinett  (1913)  151  Ky.  778,  46 
L.RJV.(N.S.)  432,  152  S.  W.  976;  Cros- 
by V.  Bradley  (1890)  11  Ky.  L.  Rep. 
954;  Faulkner  v.  Davis  (1897)  18  Ky. 
L.  Rep.  1004,  88  S.  W.  1049;  Morgan  v 
O'Daniel  (1899)  21  Ky.  L.  Rep.  1044, 
63  S.  W.  1040;  Trimble  v.  Spiller 
(1828)  7  T.  B.  Mon.  895,  18  Am.  Dec. 
189. 

Louisiana. — Deppeart  v.  Rombotis 
(1905)  115  La.  49,  38  So.  890;  Parri- 
coni  V.  Greco  (1906)  116  La.  668,  89 
So.  599. 

Maine.— Flint  v.  Bruce  (1878)  68 
Me.  183;  Rogers  v.  Foote  (1912)  109 
Me.  564,  84  Atl.  643. 

Maryland.— Thillman  v.  Neal  (1898) 
88  Md.  625,  42  Atl.  242. 

Massachusetts. — Quigley  ▼.  Turner 
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(1889)  160  Mass.  108,  22  N.  E.  586; 
Miller  v.  Curtis  (1893)  158  Mass.  127, 
35  Am.  St.  Rep.  469,  32  N.  E.  1039; 
Martin  v.  Golden  (1902)  180  Mass. 
549,  62  N.  E.  977. 

Mich^;aiu— Evwts  v.  Everts  (1865) 
3  Mich.  580;  Zube  v.  Weber  (1887)  67 
Mich.  62,  34  N.  W.  264;  Frederickson 
V.  Nelson  (1908)  136  Mich.  246,  97 
N.  W.  678;  Henderson  v.  Agon  (1907) 
148  Mich.  262,  111  N.  W.  778;  Gung- 
rich  V.  Anderson  (1915)  189  Mich.  144, 
155  N.  W.  379. 

Minnesota.  — ^  Jacobs  v.  Hoover 
(1864)  9  Minn.  204,  Gil.  189;  Colvill 
V.  Langdon  (1876)  22  Minn.  566; 
Schuek  V.  Hagar  (1877)  24  Minn.  339; 
Fredericksen     v.     Singer     Mfg.     Co. 

(1888)  38  Minn.  356,  37  N.  W.  453; 
Mitchell  v.  Mitchell  (1895)  45  Minn. 
50,  47  N.  W.  808;  Austin  v.  Moffett 

(1911)  118  Minn.  290,  129  N.  W.  388; 
Nickolay  v.  Orr,  post,  1048. 

Missouri.— Willi  v.  Lucas  (1892) 
110  Mo.  219,  33  Am.  St  Rep.  436,  19 
S.  W.  726;  Sloan  v.  Speaker  (1895)  63 
Mo.  App.  323;  Stuppy  v.  Hof  (1900) 
82  Mo.  App.  272;  Williams  v.  Williams 
(1908)  132  Mo.  App.  266,  111  S.  W. 
837;  Dix  v.  Martin  (1913)  171  Mo. 
App.  266,  157  S.  W.  133. 

Nebraska.— Goracke  v.  Hintz  (1882) 
18  Neb.  390, 14  N.  W.  379 :  Barr  v.  Post 
(1898)  56  Neb.  698,  77  N.  W.  123;  Kast 
v.  Link  (1911)  90  Neb.  25,  132  N.  W. 
717. 

New  Hanpshire.  —  Wood    ▼.    Gale 

(1889)  10  N.  H.  247,  34  Am.  Dec.  150; 
Kendall  v.  Drake  (1893)  «7  N.  H.  592, 
30  Atl.  624. 

New  Jersey. — Slingerland  ▼.  Gilles- 
pie (1900)  66  N.  J.  L.  92,  47  Atl.  47; 
Moore  v.  Camden  &  T.  R.  Co.  (1907) 
74  N.  J.  L.  498,  122  Am.  St.  Rep.  399, 
65  Atl.  1021. 

New  York.  —  Noonan    v.    Luther 

(1912)  206  N.  Y.  105,  41  L,R.A.(N.S.) 
761,  99  N.  E.  178,  Ann.  Cas.  1914A, 
1038,  reversing  (1911)  142  App.  Div. 
922,  127  N.  Y.  Supp.  1134;  Faurie  v. 
Lazelle  (1912)  205  N.  Y.  526,  99  N.  E. 
80;  Andersen  v.  Schlesinger  (1896)  16 
Misc.  535,  38  N.  Y.  Supp.  296;  Prince 
V.  Ridge  (1900)  32  Misc.  666,  66  N.  Y. 
Supp.  454;  Zwerling  v.  Annenberg 
(1902)  38  Misc.  169,  77  N.  Y.  Supp. 
276;  McKeon  v.  Taylor  (1911)  132  N. 


Y.  Supp.  445;  Smith  v.  Kahn   (1913) 
141  N.  Y.  Supp.  620;  Galvin  v.  Starin 

(1909)  132  App.  Div.  577,  116  N.  Y. 
Supp.  919;  Haulish  v.  Boiler  (1902)  72 
App.  Div.  559,  75  N.  Y.  Supp.  992;  Ma- 
loney  v.  McAlpin  (1914)  147  N.  Y. 
Supp.  463;  Uertz  ▼.  Singer  Mfg.  Co. 
(1886)  36  Hun,  116;  Pillow  v.  Bushnell 
(1849)  5  Barb.  156;  Gunn  v.  Fellows 
(1886)  41  Hun,  267;  Fort  v.  Brown 
(1866)   46  Barb.  366. 

North  Dakota.  —  Selland  ▼.  Nelson 
(1911)  22  N.  D.  14,  132  N.  W.  220. 

Ohio. — Stevenson  v.  Morris  (1881) 
37  Ohio  St  10,  41  Am.  Rep.  481 ;  Hen- 
dricks v.  Fowler  (1898)  16  Ohio  C.  C. 
697,  9  Ohio  C.  D.  209;  August  v.  Fin- 
nerty  (1908)  30  Ohio  C.  C.  330. 

Oklahoma. — Long  v.  McWilliams 
(1902)  11  Okla.  662,  69  Pac.  882. 

Oregon.    —    Domsife    v.    Ralston 

(1910)  56  Or.  264,  97  Pac.  713,  106 
Pac.  13;  Stark  v.  Epler  (1911)  69  Or. 
262,  117  Pac.  276. 

South  Carolina. — Chapman  v.  Hardy 
(1807)  4  S.  C.  L.  (2  Brev.)  170;  El- 
well  v.  Bradham  (1843)  29  S.  C.  L. 
(2  Spears)  168;  Jones  v.  Parker 
(1908)  81  S.  C.  214,  62  S.  E.  261. 

South  Dakota.— Bartlett  v.  Bartlett 
(1918)  40  S.  D.  544,  168  N.  W.  683. 

Texas. — Texas  Coal  &  Fuel  Co.  ▼. 
Arenstein  (1900)  22  Tex.  Civ.  App. 
441,  65  S.  W.  127. 

Vermont — ^Earl  v.  Tupper  (1873)  45 
Vt  275;  Newell  v.  Whitcher  (1880)  53 
Vt  589,  38  Am.  Rep.  703;  Parker  v. 
Coture  (1890)  63  Vt  155,  25  Am.  St. 
Rep.  750,  21  Atl.  494;  Parker  v.  Co- 
ture (1891)  63  Vt  449,  21  Atl.  1102; 
McKinstry  v.  Collins  (1904)  76  Vt 
221,    56   Atl.   986;    Dubois    v.    Roby 

(1911)  84  Vt  466,  80  Atl.  160. 
Washington.  —  Hannan    v.    Gross 

(1893)  6  Wash.  703,  32  Pac.  787;  Neil- 
sen  V.  Hovander  (1909)  56  Wash.  98, 
106  Pac.  172,  21  Ann.  Cas.  113;  Howell 
V.  Winters  (1910)  58  Wash.  486,  108 
Pac.  1077. 

Wisconsin.-  —  Barnes  v.  Martin 
(1862)  15  Wis.  240,  82  Am.  Dec.  670; 
Merely  v.  Dunbar  (1869)  24  Wis.  183; 
Nichols  V.  Brabazon  (1896)  94  Wis. 
649,  69  N.  W.  342;  Bruske  v.  Neugent 
(1903)  116  Wis.  488,  93  N.  W.  454; 
Raefeldt  v.  Koenig  (1913)  162  Wis. 
469.  L.R.A.1918E,  1062, 140  N.  W.  56. 
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Eacland.  —  Forde  v.  Skinner  (1890) 
4  Car.  &  P.  239;  Simpson  v.  Morris 
(1818)  4  Taunt.  821,  128  Eng.  Reprint, 
566. 

Canada.— Hubert  ▼.  Payson  (1903) 
36  N.  S.  211. 

In  Libby  v.  Berry  (1882)  74  Me.  286, 
43  Am.  Rep.  689,  it'  was  held,  since  a 
married  woman  could  not  maintain  an 
action  against  her  husband  for  an  as- 
sault and  battery,  that  whwe  he  is  the 
principal  in  the  assault  upon  her  by 
compelling  her  to  submit  to  an  abor- 
tion, she  cannot  maintain  an  action  for 
assault  against  the  persons  who  actu- 
ally performed  the  abortion.  See  note 
appended  to  Johnson  v.  Johnson,  post, 
1038.  Compare  -vrith  Fitch  v.  Huff,  IL 
e,3. 

Before  a  charge  of  aiwault  and  bat- 
tery upon  a  woman  can  be  sustained, 
it  must  appear  that  defendant  threat- 
ened plaintiff  with  violence,  coupled 
with  the  intent  and  at  least  the  ap- 
parent means  «f  canying  the  threat 
into  execution.  The  mere  locking  of 
or  obstructing  »  door  opening  into  a 
room  occupied  by  a*  woman  is  not  an 
assault  upon  her.  Patterson  v.  Pillana 
(1915)  43  App.  D.  C.  505.  An  assault 
and  battery  may  be  committed  by  spit- 
ting in  a  woman's  face.  Draper  v. 
Baker  (1884)  61  Wis.  450,  50  Am,  Rep. 
143, 21  Ni  W.  527.  Throwing  a  quantity 
of  water  upon  a  woman  constitutes  an 
assault  Simpson  v.  Morris  (1813)  4 
Taunt  821, 128  Eng.  Reprint,  555.  The 
act  of  poorhouse  authorities  in  cutting 
off  the  hair  of  a  female  inmate,  con- 
stituted an  assault  where  the  purpose 
was  to  take  down  her  pride.  Forde  v. 
Skinner  (1890)  4  Car.  &  P.  (Eng.)  239. 

Where  a  woman  had  peaceable  pos- 
session of  a  receipt  for  money,  the  act 
of  the  defendant  merely  in  snatching 
the  paper  from  her  constituted  a  tech- 
nical assault,  although  no  injury  fol- 
lowed, and  entitled  plaintiff  to  some 
damage.  Dyk  v.  De  Young  (1890)  133 
IlL  82,  24  N.  E.  520. 

In  Smith  v.  Kahn  (1918)  141  N.  Y. 
Snpp.  620,  the  defendant  was  held 
guilty  of  assault  and  battery  where  he 
induced  plaintiff  to  put  her  hand 
tfaroui^  a  window  to  receive  money  he 
was  owing  her,  and  titen  violently 


pushed  down  the  window  upon  her 
hand. 

In  Henderson  v.  Agon  (1907)  148 
Mich.  252,  111  N.  W.  778,  the  defend- 
ant was  a  proprietor  of  a  store.  In 
the  presence  of  others,  he  rudely  and 
insolently  laid  his  hands  upon  the 
plaintiff,  one  of  his  clerks,  and  led  her 
to  the  basement  of  the  store,  and  took 
from  her  money  he  found  upon  her 
person.  This  was  held  to  constitute 
an  assault  upon  her. 

Of  course,  the  act  must  be  against 
the  consent  of  the  woman.  For  exam- 
ple, where  a  woman  was  being  re- 
moved by  her  husband  from  the  prem- 
ises occupied  by  a  religious  society, 
and  it  was  claimed  that,  at  her  re- 
quest, members  of  this  society  rescued 
her  from  her  husband,  the  court  held 
that  if  the  claim  was  established,  it 
constituted  a  complete  defense  to  an 
action  by  the  husband  to  recover  dam- 
ages for  the  assault  thus  committed 
upon  his  wife.  Pillow  v.  Bushnell 
(1849)  5  Barb.  (N.  Y.)  156. 

h.  Jfecesstty  of  physical  contact  or  in- 
jury. 

1,  In  generaU-eacoiUng  fear  in  plaintiff. 

To  constitute  an  assault  upon  a  fe- 
male person,  physical  contact  is  un- 
necessary; neither  is  it  necessary  that 
there  should  be.  a  physical  injury  in- 
flicted. An  injury  through  fright,  the 
proximate  cause  of  which  is  the  un- 
lawful act  of  the  defendant  will  ren- 
der him  liable  for  injuries  to  the  plain- 
tiff, attributable  thereto.  In  this 
regard  a  distinction  has  been  made  be- 
tween assaults  and  acts  of  negligence. 

For  example,  in  Kline  v.  Kline 
(1902)  158  iRd.  602,  68  L.R.A.  397,  64 
N.  E.  9,  it  is  said  that  while  the  weight 
of  authority  supports  the  doctrine  that 
there  can  be  no  recovery  for  menial 
suffering  where  there  has  been  no 
physical  injury  in  ordinary  actions  for 
mere  negligence,  yet  that  is  not  the 
law  as  applied  to  a  wilful  injury  to 
another,  although  no  physical  injury 
is  suffered. 

As  pointed  out,  by  the  great  weight 
of  authority  actual  physical  injury  to 
a  woman  is  not  essential  to  her  right 
to  recover  substantial  damages  on  the 
ground  of  an  assault  upon  her,  but 
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injuries  due  to  fright  caused  by  the 
assault  may  be  recovered  for,  although 
no  other  physical  injury  is  suffered. 
In  this  regard  it  is  to  be  noted  that, 
in  a  broad  sense,  injuries  due  to 
fright  are  physical  injuries. 

For  example,  in  "Hickey  v.  Welch 
(1901)  91  Mo.  App.  4,  the  facts  were 
that  defendant  entered  upon  the  prem- 
ises of  the  plaintiff  and  used  toward 
her  violent  and  threatening  language, 
and  pointed  a  pistol  at  her  in  a  menac- 
ing way.  He  was  held  liable  to  the 
plaintiff  for  injury  to  her  from  fright 
which  caused  a  nervous  disorder.  In 
considering  Hbt  right  to  recover  dam- 
ages for  fright  without  physical  in- 
jury, the  court  said  that  "when  a  nerv- 
ous disorder,  acute  or  chronic,  or  an 
innesB  such  as  reputable  physicians 
recognize  as  a  genuine  disease  and 
can  trace  with  reasonable  certainty  to 
its  true  cause,  follows  an  unlawful 
act,  no  sound  reason  can  be  given  why 
the  party  injured  should  not  be  com- 
pensated in  damages,  although  there 
was  no  visible  hurt  at  the  time.  Why 
should  the  fact  that  the  sufferer  was 
frightened  cut  him  off  from  redress? 
Fright  is  itself  a  result  of  an  agita- 
tion or  shock  to  the  nervous  system, 
and  when  this  shock  is  severe  enough, 
it  produces  more  than  fright ;  namely, 
an  impairment  of  health  in  some  form 
or  other,  and  more  or  less  serious.  All 
emotions  are  due  to  minute  physical 
changes  in  the  nervous  system,  and 
when  the  change  resulting  from  the 
&hock  is  extensive,  it  sometimes  in- 
duces disease.  The  suffering  thus  oc- 
casioned is  as  much  due  to  physical 
injury  as  that  which  results  from  an 
open  wound  on  the  surface  of  the  body. 
If  human  bodies  were  composed  only 
of  bones,  muscles,  and  viscera,  or  if 
suffering  could  only  be  caused  by  in- 
juring those  parts,  the  theory  of  this 
legal  doctrine  would  be  accurate;  but 
it  is  matter  of  common  knowledge  that 
a  person  may  be  physically  whole  and 
uninjured,  to  all  appearances,  and  still 
be  a  great  sufferer  from  nervous  afSic- 
tions.  A  physical  injury  is  at  the 
basis  of  this  class  of  disorders  as  of 
all  others,  but  is  too  obscure  to  be 
readily  observed.  False  fiathology  and 
physiology  seem  to  have  led  to  appli- 


cations of  the  rule  in  question  which 
were  extremely  unjust.  The  ancient 
superstition  which  found  the  proxi- 
mate cause  of  mental  and  nervous  dis- 
eases in  diabolical  possession  was 
scarcely  more  ridiculous  than  the  the- 
ory that  when  an  ailment  of  that  kind 
follows  a  great  fright,  due  to  another's 
tortious  act,  the  fright,  and  not  the 
tort,  is  the  proximate  cause  of  the  in- 
jury. Such  diseases,  like  all  others, 
have  their  origin  in  a  physical  lesion, 
not  a  metaphysical  state." 

On  this  point  in  Lonergan  v.  Small 
(1909)  81  Kan.  48,  25  LJEl»A.(N.S.) 
976,  105  Pac.  28,  the  court  said: 
"There  are  well-recognized  exceptions 
to  the  general  rule  making  a  contem- 
poraneous bodily  injury  essential  to  a 
recovery  of  damages,  and  among  them 
may  be  mentioned  assault,  illegal  ar- 
rest, malicious  prosecution,  false  im- 
prisonment, and  seduction.  While 
there  is  some  diversity  of  judicial 
opinion  on  some  of  the  exceptions  to 
the  rule  and  the  grounds  on  which 
they  rest,  there  is  general  concurrence 
in  the  view  that  the  rule  has  no  ap- 
plication to  wilful  and  wanton  wrongs 
and  those  committed  with  the  inten- 
tion of  causing  mental  distress  and  in- 
jured feelings."  In  the  foregoing 
case,  the  defendant  was  held  guilty  of 
having  committed  an  assault  upon  the 
plaintiff  by  seizing  a  box  which  the 
plaintiff  held  under  her  arm,  and  tak- 
ing it  from  her  possession,  the  box 
being  the  property  of  the  plaintiff,  and 
it  was  found  as  a  fact  by  the  jury  that 
the  plaintiff  did  not  suffer  any  bodily 
injury  from  the  assault,  and  that  any 
mental  suffering  she  may  have  en- 
dured was  not  due  to  any  physical 
injury. 

In  Cooper  v.  Hopkins  (1900)  70  N. 
H.  271,  48  Atl.  100,  the  defendant  was 
held  guilty  of  an  assault  upon  the 
plaintiff,  where  the  manager  of  his 
store,  when  she  was  in  the  store, 
touched  her  on  the  shoulder  and  asked 
her  to  come  into  another  room,  and, 
upon  her  failing  to  do  so,  accused  her 
of  larceny,  and  seized  and  searched 
her  shopping  bag  in  the  presence  of 
customers  and  clerics.  The  court  held 
that  it  was  proper  to  refuse  to  instruct 
the  jury  "tiiat  if  bo  injary  was  dono 
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to  plaintilfTs  person  by  the  assault, 
and  she  was  not  put  in  fear  of  such 
injury,  she  could  not  recover  for  in- 
jniiee  to  her  mind  or. feelings." 

It  constitutes  an  assault  where  the 
acts  complained  of  amount  to  inchoate 
violence  to  the  person  of  a  female, 
with  the  intention  on  the  part  of  the 
wrongdoer  to  do  her  harm,  and  with 
the  present  means  of  carrying  such 
intention  into  effect.  Townsdin  v. 
Nutt  (1877)  19  Kan.  282.  Any  unlaw, 
ful  invasion  of  a  woman's  right  of  per- 
sonal security  by  any  act  of  inchoate 
violence  constitutes  an  actionable  as- 
sault.  Kline  v.  Kline  (1902)  158  bid. 
602,  58  L.RJV.  897,  64  N.  E.  9. 

The  following  cases  are  illustrative  of 
facte  which  may  constitute  an  assault 
upon  a  female  without  coming  in  phys- 
ical contect  with  her.  For  example, 
it  constitutes  an  assault  for  a  man  to 
shake  his  fist  in  the  face  of  a  woman, 
and  use  toward  her  vile  and  opprobri- 
ous language  (Howell  v.  Winters 
(1910)  58  Wash.  436,  108  Pac.  1077) ; 
or  for  a  man  to  shake  his  fist  in  a  wo- 
man's face  and  threaten  to  strike  her 
(Mitehell  v.  Mitehell  (1890)  45  Minn. 
50,  47  N.  W.  308).  The  act  of  defend- 
ant  in  attempting  to  ride  down  a  wo- 
man while  he  was  on  his  horse  consti- 
tutes an  unlawful  assault,  and  where 
injury  results  to  her  therefrom,  he  is 
liable  for  the  damage  occasioned,  al- 
though she  does  not  suffer  phsrsical 
injury.  Townsdin  v.  Nutt  (1877) 
(Kan.)  supra.  So,  where  a  man  by 
threatening  gestures  indicates  to  a  wo- 
man his  intention  to  strike  her,  and 
uses  toward  her  violent  and  threaten- 
ing language,  it  constitutes  an  assault 
regardless  of  his  actual  intent,  and  the 
question  of  his  actual  intent  should 
not  be  submitted  to  the  jury.  Morgan 
V.  O'Daniel  (1899)  21  Ky.  L.  Rep. 
1044,  53  S.  W.  1040.  Threatening  to 
throw  a  stick  at  a  woman  and  assum- 
ing a  threatening  attitude,  causing  the 
woman  to  fall  unconscious,  constitute 
an  assault.  Ibid.  In  Western  U.  Teleg. 
Co.  V.  Bowdoin  (1914)  —  Tex.  Civ. 
App.  — ,  168  S.  W.  1,  the  agent  of  the 
defendant  made  a  gesture  as  if  to 
strike  plaintiff,  who  could  have  been 
hit  if  she  had  not  stepped  out  of  the 
way,  and  at  the  same  time  such  agent. 


a  female,  called  the  plaintiff  poor 
white  trash.  It  was  held  to  constitute 
an  unlawful  assault.  In  Kline  v.  Kline 
(Ind.)  supra,  where  the  defendant 
threatened  to  bum  the  house  over  the 
head  of  the  plaintiff,  a  married  woman, 
and  conuneneed  to  pour  oil  upon  the 
siding  for  that  purpose,  and  als» 
threatened  to  shoot  her,  thereby  caus- 
ing her  to  flee  from  the  house  ^th  her 
children,  such  conduct  was  held  to  be 
an  unlawful  assault. 

In  Plenty  v.  Murphy  (1901)  82 
Minn.  268,  84  N.  W.  1006,  tiie  defend- 
ant unceremoniously  entered  the  home 
of  the  plaintiff  and  demanded  that  she 
have  her  five-year-old  boy  remove  some 
refuse  trom  the  defendant's  yard,  and 
informed  her  that  if  he  found  the  child 
in  his  yard  again  he  would  tiiresh  him. 
The  defendant  remained  in  the  plain- 
tiff's house  about  ten  minutes,  during 
which  time  he,  in  an  angry  and  excited 
manner,  shook  his  fist  at  the  plaintiff 
within  striking  distence,  and  raised 
his  hand  as  thougii  he  would  strike 
her.  She  testified  that  she  was  afraid 
he  would  strike  her.  Under  these  cir- 
cumstances he  was  held  guilty  of  an 
assault. 

In  Engle  v.  Simmons  (1906)  148  Ala. 
92,  7  L.R.A.(N.S.)  96,  121  Am.  St.  Rep. 
59,  41  So.  1028,  12  Ann.  Cas.  740,  it 
appeared  that  the  defendant  entered 
the  dwelling  house  of  the  plaintiff 
when  her  husband  was  away,  and  re- 
fused to  leave  when  requested  to  do  so 
by  the  plaintiff.  The  defendant  repre- 
sented that  he  had  a  claim  for  collec- 
tion against  the  husband,  and  persist- 
ed in  interrogating  the  plaintiff,  and 
in  taking  an  inventory  of  the  household 
goods.  He  also  made  threate  greatly 
frightening  the  plaintiff,  which  result- 
ed in  her  miscarriage.  Although'  the 
defendant  did  not  come  into  close  con- 
tact with  her,  this  conduct  was  held 
to  render  him  liable. 

In  Brownback  v.  Frailey  (1898)  78 
DL  App.  262,  it  is  held  that  a  married 
woman  is  entitled  to  recover  in  an 
action  of  tort  for  the  unlawful  act  of 
the  defendant  in  entering  her  home  at 
night,  when  her  husband  was  absent, 
and  insisting  that  she  secure  payment 
of  a  claim  due  him  by  the  husband,  by 
conveying  to   him  certain   land   she 
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owned.  The  defendant  threatened  her 
in  a  violent  manner  with  legal  pro- 
ceedings which  he  claimed  would  re- 
sult in  the  loss  of  her  home  if  she 
did  not  comply  with  this  request, 
thereby  greatly  frightening  the  plain- 
tiff and  causing  her  to  suffer  a  mis- 
carriage. In  holding  the  defendant 
liable,  the  court  distinguished  Phillips 
V.  Dickerson  (1877)  85  111.  12,  point- 
ing out  that  the  fright  of  the  woman 
in  that  case  was  due  to  the  assault 
upon  others  near  her,  but  not  in  her 
presence,  and  it  did  not  appear  that 
defendant  knew  of  her  proximity  to 
the  quarrel. 

Pointing  a  pistol  at  a  woman  within 
its  range  constitutes  an  assault.  Win- 
ston V.  Terrace  (1914)  78  Wash.  146, 
1S8  Pac.  673.  In  Barbee  v.  Reese 
(1888)  60  Miss.  906,  it  is  held  to  con- 
stitute an  assault  for  a  drunken  man 
to  cross  the  street  with  a  drawn  pis- 
tol, enter  the  house  of  a  woman,  and 
curse  and  threaten  to  shoot  her.  The 
plaintiff,-  in  her  fright  caused  by  the 
threatening  conduct  of  the  defendant, 
fled  from  her  home,  and,  in  undertak- 
ing to  climb  a  fence,  fell,  causing  a 
miscarriage.  She  was  held  entitled  to 
recover  substantial  damages  from  the 
defendant.  In  Casteel  v.  Brooks 
(1915)  46  Okla.  189,  148  Pac.  158,  it 
appeared  that  the  plaintiff,  together 
with  her  husband,  managed  a  hotel. 
The  plaintiff,  hearing  the  report  of  the 
discharge  of  a  firearm  in  an  adjoining 
room,  entered  it  to  investigate,  when 
she  was  met  near  the  door  by  the  de- 
fendant, who  pointed  his  revolver  at 
her  and  compelled  her  to  return  to  her 
room,  after  which  he  returned  to  the 
room  from  which  he  had  driven  the 
plaintiff,  and  shot  and  killed  a  woman 
therein  and  also  himself.  His  estate 
was  held  liable  to  the  plaintiff  for 
assault. 

In  Wilkinson  v.  Downton  [1897]  2 
Q.  B.  (Eng.)  67,  the  defendant,  as  a 
joke,  falsely  represented  to  a  woman 
that  her  husband  had  met  with  an 
accident  and  broken  both  tegs.  The 
plaintiff,  believing  the  statement,  suf- 
fered a  violent  nervous  shock  which 
rendered  her  ill,  and  the  defendant 
was  held  liable  for  the  injury  thus 
resulting.    The  court  said:    "I  think, 


however,  that' the  verdict  may  be  sup- 
ported upon  another  ground.  The  de- 
fendant has,  as  I  assume  for  the  mo 
ment,  wilfully  done  an  act  calculated  to 
cause  physical  harm  to  the  plaintiff, — 
that  is  to  say,  to  infringe  her  legal 
right  to  personal  safety,  and  has  in 
fact  thereby  caused  physical  harm  to 
her.  That  proposition,  without  more, 
appears  to  me  to  state  a  good  cause  of 
action,  there  being  no  justification  al- 
leged for  the  act  This  wilful  injuria 
is  in  law  malicious,  although  no  mali- 
cious purpose  to  cause  the  harm  which 
was  caused  nor  any  motive  of  spite  is 
imputed  to  the  defendant.  It  remains 
to  consider  whether  the  assumptions 
involved  in  the  proposition  are  made 
out.  One  question  is  whether  the  de' 
fondant's  act  was  so  plainly  calculated 
to  produce  some  effect  of  the  kind 
which  was  produced  th«t  an  intention 
to  produce  it  ought  to  be  imputed  to 
the  defendant,  regard  being  had  to  the 
fact  that  the  effect  was  produced  on  a 
person  proved  to  be  in  an  ordinary 
state  of  health  and  mind.  I  think  that 
it  was.  It  is  difficult  to  imagine  that 
such  a  statement,  made  suddenly  and 
with  apparent  seriousness,  could  fail 
to  produce  grave  effects  under  the  cir- 
cumstances upon  any  but  an  excep- 
tionally indifferent  person,  and  there- 
fore an  intention  to  produce  such  an 
effect  must  be  imputed,  and  it  is  no 
answer  in  law  to  say  that  more  harm 
was  done  than  was  anticipated,  for 
that  is  commonly  the  case  with  all 
wrongs." 

But  it  has  been  held  that  fright,  UU' 
accompanied  by  any  immediate  physi- 
cal injury  to  a  woman,  cannot  be  made 
the  basis  for  the  recovery  of  damages 
for  a  result  which  could  not  be  con- 
templated by  the  wrongdoer.  Nelson 
V.  Crawford  (1899)  122  Mich.  466,  80 
Am.  St.  Rep.  577,  81  N.  W.  335.  In 
the  foregoing  case,  the  defendant,  in  a 
spirit  of  fun,  witixout  intending  any 
injury  to  the  plaintiff,  dressed  in  wo- 
men's clothing  and  went  to  her  resi- 
dence. He  made  no  demonstration  and 
threatened  no  violence  other  than  to 
tap  the  grouivi  with  his  parasol.  His 
dress  and  behavior,  however,  greatly 
frightened  the  plaintiff,  and  resulted 
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in  her  miscarriage,  but  he  was  held 
not  guilty  of  an  assault. 

In  Braun  v.  Craven  (1898)  175  IIL 
401,  42  L.R.A.  199,  51  N.  £.  657,  5  Am. 
Neg.  Rep.  15,  it  is  held  that  it  did  not 
constitute  actionable  negligence  for  a 
landlord  suddenly  to  appear  in  tiie 
apartments  of  his  tmant,  at  an  open 
door  of  the  bedroom  in  which  the  ten- 
ant, a  woman,  was  packing  her  cloth- 
ing, and  forbid  her  to  move,  and 
threaten  to  call  a  constable,  although 
the  shock  and  fright  seriously  injured 
the  plaintiff.  It  is  to  be  noted  that  the 
liability  of  the  defendant  in  this  case 
was  based  on  his  alleged  negligence, 
and  not  upon  an  assault  upon  the 
plaintiff.  Cases  of  this  character  are 
not  within  the  scope  of  the  note.  The 
foregoing  case  is  referred  to  merely 
as  illustrative  of  the  class  excluded. 

Mere  violent,  threatening,  or  abu- 
sive language  directed  to  a  woman  in 
talking  to  her  over  a  telephone  does 
not  constitute  an  assault.  Kramer  v. 
Ricksmeier  (1913)  159  Iowa,  48,  45 
L.R.A.(N.S.)  928,  139  N.  W.  1091.  In 
the  foregoing  case  the  court  said  that 
th6  case  cannot  be  maintained  on  the 
ground  of  the  assault,  for  it  is  well 
settled  that  mere  words,  even  at  short 
range,  do  not  constitute  an  assault. 
"The  fact  that  the  words  were  spoken 
over  the  telephone  line  would,  of  it- 
self, quite  negative  the  theory  of  as- 
sault. Regardless  of  particular  the- 
ory, the  court  usually  looks  with  some 
disfavor  on  this  kind  of  an  action  be- 
cause of  the  great  uncertainty  pre- 
sented both  as  to  cause  and  effect. 
Some  courts,  including  our  own,  have 
gone  further  than  others  in  sustaining 
a  right  of  action  for  physical  injuries 
resulting  from  fright  alone  when 
caused  by  the  unlawful  conduct  of  the 
defendant.  These  cases  have  usually 
involved  acts  of  the  defendants  com- 
mitted in  the  immediate  presence  of 
the  plaintiff.  In  Watson  v.  Dilts 
(1902)  116  Iowa,  249,  67  L.RJ^.  559,  93 
Am.  St.  Rep.  239,  89  N.  W.  1068,  we 
held  in  favor  of  a  right  of  action  for 
physical  injuries  resulting  from  fright 
caused  by  the  unlawful  entry  of  the 
defendant  into  the  home  of  the  plain- 
tiff in  the  nighttime,  and  by  his  un- 
lawful conduct  therein,  whereby  a 
6  A.L.R.— 63. 


plaintiff  and  members  of  her  family 
were  put  in  great  peril  of  bodily  in- 
jury. This  wrongful  conduct  included 
an  assault  upon  plaintiff's  husband. 
Though  the  petition  in  tne  case  oeiore 
us  charges  that  the  conduct  of  the  de- 
fendant was  wilful,  wanton,  and  ma- 
licious, it  charges  no  act  which  was 
unlawful  or  wrongful  in  a  legal  sense. 
The  defendant  only  talked  with  the 
plaintiff  over  the  telephone,  imparting 
to  her  truthful  information  in  regard 
to  the  cattle,  and  complained  thereof. 
He  was  clearly  within  his  rights  in  so 
doing,  unless  it  be  that  the  condition 
of  the  plaintiff  was  so  enfeebled  that 
she  could  not  endure  such  speech,  and 
that  the  defendant  knew  i^ — a  point 
upon  which  we  intimate  no  opinion." 
And  it  has  been  held  that  merely 
by  persuasion  and  flattery  to  induce  a 
woman  to  submit  to  sexual  intercourse 
with  him  does  not  constitute  an  as- 
sault upon  the  part  of  the  nmn. 
Prince  V.  Ridge  (1900)  82  Misc.  666, 
66  N.  Y.  Supp.  454.  And  a  nuin  does 
not  commit  an  assault  upon  a  woman 
merely  by  soliciting  sexual  intercourse 
with  her.  Davis  v.  Richardson  (1905) 
76  Ark,  348,  89  S.  W.  318;  Reed  v. 
Maley  (1903)  115  Ky.  816,  62  L.R.A. 
900,  74  S.  W.  1079,  2  Ann.  Cas.  453. 
See,  however,  cases  cited  infra,  b,  4. 

8.  JPutttno  plaintiff  in  fear  of  dttach  up. 
on  her  chastity , 

Even  though  a  man  does  not  come 
into  physical  contacl;  with  a  wooian,  it 
has  been  held  that  he  may  be  guilty 
of  an  assault  and  battery  upon  her, 
where,  by  his  conduct,  he  places  her 
in  fear  of  an  attack  by  him  upon  her 
chastity.  Applying  this  principle,  the 
head  of  the  house  was  held  guilty  of 
an  assault  where  he  entered  the  cham- 
ber of  a  lady  guest  in  the  nighttime, 
while  she  was  in  bed,  sat  upon  her  bed, 
a;nd,  leaning  over  her  person,  made 
repeated  and  persistent  solicitations 
for  sexual  intimacy,  thereby  alarming 
and  putting  her  in  fear  and  so  out- 
raging her  feelings  as  to  make  her 
sick.  The  court  said :  "The  approach 
to  her  person  in  the  manner  her  tes- 
timony tend6  to  prove,  sitting  on  the 
bed  and  bedclothes  that  covered  her 
person,  and  leaning  over  her  with  the 
proffer  of  criminal  sexual  intercourse. 
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80  near  as  to  excite  the  fear  and  ap- 
prehension  of  force  in  the  execution 
of  his  felonious  purpose,  was  an  as- 
sault. The  whole  act  and  motive  was 
unlawful,  sinister,  and  wicked.  The 
act  of  stealing  stealthily  into  the  bed- 
room of  a  virtuous  woman  at  midnight 
to  seek  gratification  of  criminal  lust 
is  sufficiently  dishonorable  and  base  in 
purpose  and  in  act;  but  especially  so 
when  the  intended  victim  is  a  poor 
blind  girl,  under  the  protecting  care 
of  the  very  man  who  would  violate 
every  injunction  of  hospitality,  that 
he  might  dishonor  and  ruin,  at  his  own 
hearthstone,  this  unfortunate  child, 
who  had  the  right  to  appeal  to  him 
to  defend  her  from  such  outrage." 
Newell  v.  Whitcher  (1880)  53  Vt.  589, 
88  Am.  Rep.  708. 

A  very  similar  case  in  which  the 
same  result  was  reached  is  McGlone 
V.  Hauger  (191S)  6G  Ind.  App.  243, 
104  N.  E.  116.  In  this  case  the  defend- 
ant was  held  guilty  of  an  {Issault 
where  he  entered  his  housekeeper's 
chamber,  attired  only  in  a  shirt,  after 
she  had  retired  at  night,  and  called  to 
her  and  remained  in  the  room  after 
she  had  ordered  him  to  leave,  and  un- 
til she  had  escaped  through  a  window. 
The  court  instructed  the  jury  that  the 
defendant  was  guilty  of  an  assault  if 
he  "went  into  plaintiff's  bedroom  with- 
out the  consent  of  plaintiff,  and 
against  her  will,  with  intent  to  assault 
her,  and  that  plaintiff  ordered  defend- 
ant to  leave  said  room,  and  that  de- 
fendant did  not  do  so,  and  did  not  offer 
any  explanation  for  his  presence  in 
said  room,  and  while  defendant  was  in 
said  room,  plaintiff  became  frightened 
and  went  over  the  foot  of  her  bed  and 
attempted  to  get  out  of  the  door  of 
said  room,  and  that  defendant  was  be- 
tween the  plaintiff  and  the  door,  and 
that  plaintiff  then  went  out  of  said 
room  through  a  window,  and  went  half 
a  mile  to  the  house  of  defendant's 
daughter,  where  she  stayed  all  night, 
and  as  a  result  of  the  foregoing  facts 
she  suffered  physical  and  mental  pain, 
then  you  shall  find  for  plaintiff  if  you 
also  find,  from  a  preponderance  of  the 
evidence,  that  the  plaintiff  believed 
and  had  reasonable  grounds  to  believe 


that  defendant  intended  to  use  force 
upon  her  then  and  there." 

In  Leach  v.  Leach  (1895)  11  Tex.  Civ. 
App.  699,  33  S.  W.  708,  involving  an 
attempt  to  secure  carnal  intercourse 
with  plaintiff,  it  is  said  that  a  wilful 
violator  of  woman's  most  sacred  right 
of  personal  security,  though  her  body 
foe  not  touched  except  by  his  foul 
breath  and  speech,  should  respond  in 
damages  for  an  outrage  to  her  feelings 
which  proceeds  so  directly  from  his 
concurrent  criminal  purpose  and  act. 

In  Reed  v.  Maley  (1903)  115  Ky.  816, 
62  L.R.A.  900,  74  S.  W.  1079,  2  Ann. 
Cas.  453,  the  facts  were  that  a  woman 
was  sitting  near  a  window  in  her 
house,  and  the  defendant  came  up  near 
to  the  window  and  solicited  sexual 
intercourse  with  her.  This  was  held 
not  to  constitute  an  assault,  although 
the  result  was  greatly  to  excite  her, 
there  being  no  Averment  that  the  de- 
fendant entered  her  house,  or  was  in 
reach  of  her  so  as  to  put  her  in  fear. 

8.  Exposure  of  person   to  plaintiff. 

An  invasion  of  a  woman's  right  to 
absolute  security  against  violence  -to 
her  person  is  unlawful;  hence,  if  a 
man  exposes  his  person  to  her  in  such 
a  manner  as  to  indicate  a  purpose  to 
violate  her  person,  and  justly  to  put 
her  in  fear  that  he  will  do  so,  he  is 
guilty  of  an  actionable  assault  upon 
her.  Parker  v.  Couture  (1891)  63  Vt. 
449,  21  Atl.  1102.  In  Alexander  v. 
Blodgett  (1872)  44  Vt.  476,  it  is  held 
that  where  a  man  exposes  his  person, 
and  in  this  condition  approaches  near 
enough  to  a  woman  to  indicate  his 
intention  to  violate  her  person,  he  is 
guilty  of  an  assault,  although  he  does 
not  actually  touch  her. 

4.  Improper  familiaritiea. 

It  is  clear  that  where  the  defendant 
comes  into  physical  contact  with  the 
plaintiff  by  taking  improper  familiari- 
ties with  her  against  her  consent,  he  is 
guilty  of  an  assault  and  battery  upon 
her  although  she  suffers  no  physical 
injury  therefrom.  The  injury  result- 
ing from  fear,  shame,  humiliation,  etc., 
is  sufficient  to  entitle  the  plaintiff  to 
recover  substantial  damages  for  the 
assault. 

For  example,  improper  familiarities 
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with  the  person  of  the  plaintiff  for  the 
pazpose  of  inducing  her  to  sabmit  to 
the  sexual  embraces  of  the  defendant 
constitute  an  assault  and  battery.  Lut* 
termann  v.  Romey  (1909)  143  Iowa, 
233,  121  N.  W.  1040.  So,  a  defendant 
is  Kuilty  of  assault  and  battery  where 
he  enters  the  home  of  a  married  wo- 
man and  makes  improper  proposals  to 
her,  and,  upon  her  resenting  it  and 
undertaking  to  leave  the  room,  he 
S^asps  her  by  the  arm  and  requests 
her  to  remain,  and  tries  to  force  her 
to  sit  down.  Kepler  v.  Hyer  (1874) 
48  Ind.  499.  In  Hatchett  v.  Blacketer 
(1915)  162  Sy.  266^  172  S.  W.  5SS,  it 
was  held  to  constitute  an  assault  and 
battery  for  the  defendant  to  place  his 
hand  upon  a  woman's  face  and  let  it 
fall  to  her  breast,  and  squeeze  her 
breast.  While  the  case  is  not  in  point 
as  to  the  facts,  in  Union  P.  R.  (3o.  v. 
Botsford  (1891)  141  U.  S.  250,  85  L. 
ed.  734,  11  Sup.  Ct.  Rep.  1000,  Mr. 
Justice  Gray  thus  states  the  rule :  "To 
compel  anyone,  and  especially  a 
woman,  to  lay  bare  the  body,  or  to 
submit  it  to  the  touch  of  a  stranger, 
without  lawful  authority,  is  an  indig- 
ni^,  an  assault,  and  a  trespass." 
So,  it  constitutes  an  assault  and 
battery  for  a  man  to  draw  a  woman 
into  a  position  to  be  kissed,  where  she 
does  not  consent  thereto.  Van  Voorhis 
V.  Hawes  (1855)  12  How.  Pr.  (N.  Y.) 
406.  And  the  act  of  the  defendant  in 
seizhig  the  plaintiff  in  his  arms  and 
kissing  her,  and  soliciting  sexual  fa- 
vors, constitutes  an  assault  and  bat- 
tery. Barton  v,  Bruley  (1903)  119 
Wis.  326,  96  N.  W.  815. 

So,  undue,  improper,  or  indecent 
familiarities  with  a  woman's  person 
may  constitute  an  assault  and  battery, 
where  she  elects  to  limit  the  offense 
in  this  regard,  and  in  such  case  im- 
proper or  lascivious  conduct  of  the 
defendant  may  be  relied  upon  to  ag- 
gravate the  damages.  Thus,  in  a  civil 
action  for  assault  and  battery  accom- 
panied with  ravishment,  the  latter  act 
does  not  change  the  nature  of  the  ac- 
tion, but  the  ravishment  is  only  a 
matter  of  aggravation,  bearing  on  the 
measure  of  damages.  Totten  v.  Totten 
(1912)  172  Mich.  565,  138  N.  W.  257. 
It  has  been  held  that  the  intent  of  the 


defendant  to  have  sexual  intercourse 
with  the  plaintiff  is  not  an  essential 
element  of  assault  and  battery.  If, 
against  her  will  and  consent,  he  sub- 
jected her  to  violent  and  lustful  con- 
tact, he  is  guilty  of  assault  and  bat- 
tery, for  which  she  may  recover  dam- 
ages. Booher  v.  Trainer  (1913)  172 
Mo..  App.  376,  157  S.  W.  848.  But  it 
has  been  held  that  an  assault  accom' 
panied  by  ravishment  is  not  an  assault 
and  battery  within  the  Statute  of  Lim- 
itations restricting  the  time  for  which 
an  assault  and  battery  may  be  brought. 
Kramer  v.  Weigand  (1912)  91  Neb.  47, 
185  N.  W.  230. 

tS.  Aaaault  upon  or  fty  othera. 

It  has  been  held  that  an  assault 
upon  the  husband  in  the  presence  of 
his  wife,  by  pointing  a  gun  at  him 
and  threatening  to  shoot  him,  cursing 
him,  and  using  toward  him  vile  lan- 
guage, also  constitutes  an  assault 
upon  the  wife,  entitling  her  to  recover 
damages  for  the  assault,  including 
fright.  Jeppsen  v.  Jensen  (1916)  47 
Utah,  536,  L.R.A.1916D,  614,  155  Pac. 
429. 

In  Jeppsen  v.  Jensen  (Utah)  supra, 
the  court  based  its  holding  of  liability 
of  the  defendant  upon  the  ground  that 
his  acts  were  wanton  and  wilful,  and 
it  is  said  that  the  question  whether 
or  not  they  were  is  largely,  if  not  en- 
tirely, a  question  for  the  jury.  The 
court  remarked:  "Can  we,  can  any 
court,  say  as  a  matter  of  law  that  the 
threats,  acts,  and  conduct,  say  nothing 
of  the  grossly  vulgar  and  abusive  lan- 
guage tised  by  the  defendant,  as  shown 
by  plaintiff's  evidence,  were  not  wilful 
nor  wanton?  Can  we  say  as  a  matter 
of  law  that  to  threaten  to  shoot  another 
with  a  revolver  which  the  threatener 
then  and  there  holds  in  his  hands  is  not 
a  wilful  nor  a  wanton  act?  Such  acts 
in  law  constitute  an  assault.  It  might 
just  as  well  be  contended  that  the 
court  can  say  as  a  matter  of  law  that 
any  assault  with  any  weapon  is  not 
wilful  nor  wanton.  Indeed,  a  jury,  un- 
der certain  circumstances,  might  And 
such  acts  to  have  been  so  wanton  and 
cruel  as  to  call  for  punitive,  as  well  as 
actual,  damages,  as  is  pointed  out  in 
some  of  the  cases  before  referred  to. 
We  do  not  mean  to  be  understood  as 
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expressing  an  Opinion,  or  even  as  in- 
timating, that  the  acta  alleged  in  the 
complaint  are  necessarily  such  as  a 
matter  of  fact,  but  what  we  mean,  and 
now  hold,  is  that  he  cannot  say,  as  a 
matter  of  law,  tiiat  the  acts  com- 
plained of  were  neither  wilful  nor 
wanton.  Prima  facie,  the  acts  com- 
plained of  and  testified  to  constituted 
an  unlawful  assault.  We  must  assume 
that  the  defendant  intended  just  what 
it  is  said  he  did.  We  are  not  permitted 
to  minimize  nor  to  magnify  his  acts 
and  conduct.  His  counsel  contend 
that  he  went  to  plaintiff's  home  for  a 
lawful  purpose,  and  that  he  was  right- 
fully there.  Let  this  be  conceded. 
That,  however,  gave  him  no  right  to 
tommit  an  unlawful  act  after  he  had 
iirrived  there.  Suppose  one  goes  to 
his  neighbor  upon  a  mission  of  mercy, 
but  before  he  leaves  the  premises  he 
commits  an  assault.  Is  he  any  the  less 
culpable  or  responsible  for  his  con- 
duct? We  are  of  the  opinion,  there- 
fore, that  the  acts  described  in  the 
complaint  are  such  as  bring  this  case 
clearly  within  the  rule  that  damages 
may  be  recovered  for  injuries  to  health 
or  for  shock  to  the  nervous  system, 
although  caused  by  terror  or  fright 
alone,  and  where  there  was  no  actual 
bodily  injury  inflicted  upon  the  in- 
jured person  and  none  such  intended 
by  the  wrongdoer.  Such  acts  cannot 
be  considered  as  merely  ordinary  neg- 
ligent acts,  for  which  no  recovery  from 
fright  alone  is,  as  a  general  rule,  per- 
mitted." 

In  Watson  v.  DiWs  (1902)  116  Iowa, 
249,  57  L.R.A.  559,  9S  Am.  St.  Rep.  239, 
89  N.  W.  1068,  the  defendant  entered 
the  home  of  the  plaintiff  and  her  hus- 
band, and  when  the  latter  undertook 
to  compel  his  removal,  he  resisted  and 
engaged  the  husband  in  combat.  Un- 
der these  circumstances,  he  was  held 
liable  for  injury  to  the  wife  by  the 
fright  thus  occasioned  her. 

But  in  McGee  v.  Vanover  (1912)  148 
Ky.  737,  147  S.  W.  742,  Ann.  Gas. 
1913E,  600,  the  facts  were  that  the 
defendant,  in  attempting  an  assault 
upon  the  husband  of  the  plaintiff, 
shoved  the  plaintiff  out  of  his  way, 
and  he  was  held  guilty  of  an  assault 
upon  her,  even  though  he  intended  to 


injury  to  her.  Another  nuo  engaging 
with  him  in  the  assault,  however,  but 
who  did  not  come  in  physical  contact 
with  the  plaintiff,  was  held  not  guilty, 
since  the  mere  fright  of  the  plaintiff, 
due  to  the  assault  and  battery  i^>on 
her  husband,  did  not  render  the  as- 
saulting party  guilty  of  an  assault 
upon  her. 

In  Reed  v.  Ford  (1908)  129  Ky.  471, 
19  L.R.A.(N.S.)  225,  112  8.  W.  600, 
it  was  held  not  to  constitute  an  assault 
upon  the  plaintiff  for  the  defendant,  in 
an  intoxicated  condition,  to  enter  that 
portion  of  the  plaintiff's  house  occu- 
pied by  another,  and  use  toward  sach 
person  vile  and  abusive  language,  and 
threaten  to  take  his  life,  the  result 
being  greatly  to  alarm  and  frighten 
plaintiff  and  shock  her  to  the  extent 
that  she  was  threatened  with  a  mis- 
carriage, it  not  appearing  that  the  de- 
fendant knew  of  the  presence  of  the 
plaintiff  in  the  house,  or  of  her  phys- 
ical condition. 

Upon  this  point  see  Renner  v.  Can- 
field  (1886)  36  Minn.  90, 1  Am.  St.  Rep. 
654,  30  N.  W.  485,  which  holds  that 
defendant  is  not  liable  in  an  action 
of  tort  for  injuries  resulting  to  a 
woman  through  fright  caused  by  his 
shooting  a  dog  upon  her  premises,  and 
in  her  sight  and  hearing.  The  action, 
however,  was  not  on  the  theory  of 
assault  and  battery  upon  the  plaintiff. 

In  Chesapeake  &  0.  R.  Co.  v.  Robi- 
nett  (1913)  151  Ky.  778,  45  L.R.A. 
(N5.)  438,  152  S.  W.  976,  it  was 
claimed  that  where  a  trainman  unjus- 
tifiably assaulted  the  plaintiff's  father 
while  she  occupied  a  seat  with  him  as 
a  passenger,  causing  his  body  to  strike 
the  plaintiff,  the  defendant  carrier 
was  guilty  of  an  assault  upon  her.  It 
was  pointed  out,  however,  that  it 
would  not  constitute  an  assault  if  the 
father  unjustifiably  resisted  the  train- 
man, and  in  making  such  resistance 
caused  his  body  to  strike  the  plaintiff. 

In  Hartwig  v.  Kell  (1917)  199  Mich. 
603,  165  N.  W.  693,  the  defendant  was 
held  liable  for  an  assault  upon  and 
ravishment  of  a  female  upon  the 
ground  that  he  might  be  found  guilty 
under  the  evidence  either  of  an  assault 
upon  or  ravishment  of  the  plaintiff 
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himself  or  for  aiding  or  encouraging 
another  man  to  commit  such  acts. 

II.  ftuUfloatUm. 
a.  In  general. 

An  assault  and  battery  upon  a  wo- 
man is  shown  if  the  act  occasioning 
fhe  injuiy  is  unlawful;  that  is,  if  it 
cannot  be  justified.  In  such  case,  the 
intent  of  the  wrongdoer  is  immaterial; 
but  where  the  party  inflicting  the  in- 
jury is  not  a  wrongdoer,  and  is  doing 
an  act  not  unlawful,  and  injury  re- 
sults to  another,  then  he  is  not  liable 
unless  he  acts  maliciously.  So,  where 
the  act  of  the  defendant  is  lawful,  un- 
less  he  uses  greater  force  and  violence 
than  are  justifiable  under  the  circum- 
stances, or  is  reckless  or  negligent  in 
his  conduct,  by  reason  whereof  the 
woman  is  injured,  the  defendant  is  not 
liable.  In  other  words,  where  an  as- 
sault and  battery  are  shown  to  have 
been  committed  by  the  defendant  upon 
the  plaintiff,  the  latter  is  entitled  to 
recover  therefor  unless  the  defendant 
is  able  to  justify  the  act  by  showing 
that  he  acted  in  self-defense,  or  in  the 
protection  of  his  person  or  property, 
or  that  he  was  exercising  some  other 
lawful  right,  and  that  he  used  no  more 
force  than  was  reasonably  necessary 
under  the  circumstances.  As  hereto- 
fore pointed  out,  while  the  general 
rule  of  justification  Is  common  alike 
to  assaults  upon  either  sex,  the  appli- 
cation of  the  rule  differs  to  the  extent, 
at  least,  that  the  use  of  excessive  force 
defeats  the  plea  of  justification,  and 
force  which  would  be  excessive  if  used 
toward  a  woman  might  not  be  exces- 
Bive  if  used  toward  a  man;  or  the 
manner  of  handling  a  woman  might 
constitute  excessive  force  where  it 
would  not  if  the  assailed  party  were 
a  man.  The  following  cases  support 
the  rule  that  occessive  or  improper 
force  employed  toward  a  woman  will 
constitute  an  assault  and  battery  upon 
ber  even  though  the  act  would  have 
been  lawful  if  excessive  or  improper 
force  had  not  been  used: 

United  States.  —  Pitch  v.  Huff 
(1914)  184  C.  C.  A.  SI,  218  Fed.  17. 

Alabama. — Marbury  Lumber  Co.  v. 
Wainwright  (1907)  150  Ala.  405,  43 
So.  783;  Hardeman  v.  Williams  (1907) 


ISO  Ala.  415,  10  L.R.A.(N,S.)  658,  48 
8o.  726;  Miller  v.  McGuire  (1918)  — 
Ala.  — ,  80  So.  483;  Singer  Sewing 
Mach.  Co.  V.  Methvin  (1918)  184  Ala. 
554,  68  So.  997. 

Arizona. — Hageman  v.  Vanderdoes 
(1914)  15  Ariz,  312,  L.R.A.1915A,  491, 
188  Pac.  1058,  Ann.  Cas.  1915D,  1197, 

California.— Riffel  v.  Letts  (1916) 
81  Cal.  App.  426,  160  Pac.  845;  McLean 
V.  Coif  (1918)  —  Cal.  — ,  176  Pac.  169. 

Delaware.-^Thoma3  v.  Black  (1889) 
8  Houst.  607,  18  Atl.  771. 

District  of  Colombia.- Hubbard  v. 
Perlie  (1906)  26  App.  D.  C.  477;  Pat- 
terson V.  Pillans  (1915)  43  App.  D.  C. 
506. 

Georgia.— Suggs  v.  Anderson  fl863) 
12.  Ga.  461;  Hammond  v.  Hightower 
(1888)  82  Ga.  290,  9  S.  E.  1101. 

Illinois.— Smith  v.  Slocum  (1872)  62 
III.  354;  Jones  v.  Jones  (1874)  71  111. 
562;  Dyk  v.  De  Young  (1890)  183  HI. 
82,  24  N.  E.  520;  Hitzelberger  v.  Kan- 
ter  (1913)  181  HI.  App.  459. 

Indiana. — Treschman  v.  Treschman 
(1905)  28  Ind.  App.  206,  ^1  N.  E.  961; 
Smith  v.  Wickard  (1908)  42  Ind.  App. 
508,  85  N.  E.  1030;  Singer  Sewing 
Mach.  Co.  V.  Phipps  (1911)  49  Ind. 
App.  116,  94  N.  E.  793. 

Iowa.— Redfield  v.  Redfield  (1888) 
75  Iowa,  436,  89  N.  W.  688;  Keller  v. 
Lewis  (1902)  116  Iowa,  369,  89  N.  W. 
1102;  Biggs  V.  Seufferlein  (1914)  164 
Iowa,  241,  L.R.A.1915F,  678, 146  N.  W. 
607;  Moran  v.  Martinson  (1914)  164 
Iowa,  712,  146  N.  W.  841. 

Kentucky. — ^Wood  v.  Young  (1899) 
20  Ky.  L.  Rep.  1931,  50  S.  W.  541; 
Thornton  v.  Taylor  (1899)  21  Ky.  L. 
Rep.  1082,  54  S.  W.  16. 

Louisiana. — McDerraott  v.  American 
Brewing  Co.  (1901)  105  La.  124,  52 
L.R.A.  684,  83  Am.  St.  Rep.  225,  29 
So.  498. 

Maine.— Flint  v.  Bruce  (1878)  68 
Me.  183. 

Maryland.  —  Steinman  v.  Baltimore 
Antiseptic  Steam  Laundry  Co.  (1908) 
109  Md.  62,  21  L.R.A.(N.S.)  884,  71 
Atl.  517. 

Massachusetts.  —  Header  v.  Stone 
(1848)  7  Met  147;  Levi  v.  Brooks 
(1877)  121  Mass.  501;  Drury  v.  Her- 
vey   (1879)    126  Mass.  519. 

Michigan.— Taylor  v.  Adams  (1885) 
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68  Mich.  187,  24  N.  W.  864;  Driakhorn 
V.  Bubel  (1891.)  85  Mich.  532,  48  N.  W. 
710;  Gungrich  v.  Anderson  (1915)  189 
Mich.  144,  156  N.  W.  379. 

Minnesota.  —  Jacobs  v.  Hoover 
(1864)  9  Minn.  204,  Gil.  189;  Fred- 
ericksen  v.  Singer  Mfg.  Co.  (1888)  88 
Minn.  356,  87  N.  W.  453;  Souther  v. 
Northwestern  Teleph.  Exch.  Co. 
(1912)  118  Minn.  102,  45  L.R.A.(N.S.) 
601,  136  N.  W.  571,  Ann.  Cas.  1913E, 
472. 

Mississippi. — Fortinberry  v.  Holmes 
(1906)  89  Miss.  373,  42  So.  799. 

Nebraska. — Clasen  v.  Pruhs  (1903) 

69  Neb.  278,  95  N.  W.  640,  5  Ann.  Cas. 
112. 

New  Hampshire,  —  Wood  v.  Gale 
(1839)  10  N.  H.  247,  34  Am,  Dec  150; 
Sterling  v.  Warden  (1871)  51  N.  H. 
217,  12  Am.  Rep.  80. 

New  Jersey. — Slingerland  v.  Gilles- 
pie  (1904)  70  N.  J.  L.  720,  59  Atl.  162, 
1  Ann.  Cas.  886;  Moore  v.  Camden  & 
T.  R.  Co.  (1907)  74  N.  J.  L.  498,  122 
Am.  St.  Rep.  399,  65  Atl.  1021. 

New  Yotk.  —  Noonan  v.  Luther 
(1912)  206  N.  Y.  105,  41  L.R.A.(N.S.) 
761,  99  N.  E.  178,  Ann.  Cas.  1914A, 
1038,  reversing  (1911)  142  App.  Div. 
922,  127  N.  Y.  Supp.  1134;  McGrath  v. 
Michaels  (1903)  80  App.  Div.  458,  81 
N.  Y.  Supp.  109;  O'Connell  v.  Samuel 
(1894)  81  Hun,  367,  30  N.  Y.  Supp. 
889;  Feneran  v.  Singer  Mfg.  Co. 
(1897)  20  App.  Div.  574, 47  N.  Y.  Supp. 
284;  Peddie  v.  Gaily  (1905)  109  App. 
Div.  178,  95  N.  Y.  Supp.  652;  Regg  v. 
Buckley-Newhall  Co.  (1911)  72  Misc. 
887,  130  N.  Y.  Supp.  172;  McKeon  v. 
Taylor  (1911)  132  N.  Y.  Supp.  445; 
Makuc  v.  Majestic  Hotel  Co.   (1917) 

165  N.  Y.  Supp.  282;  Maloney  v.  Mc- 
Alpin  (1914)  147  N.  Y.  Supp.  458. 

Oklahoma.  —  Weatherly  v.  Manatt 
(1919)  —  Okla.  — ,  179  Pac.  470. 

South  Carolina.  —  Pagan  v.  Drake 
Furniture  Co.  (1905)  78  S.  C.  364,  68 
S.  E.  542. 

Washington. — Neilsen  v.  Hovauder 
(1909)  56  Wash.  93,  105  Pac.  172,  21 
Ann.  Cas.  113;  Geissler  v.  Geissler 
(1917)   96  Wash.  150,  164  Pac.  746, 

166  Pac.  1119. 

West  Virginia. — Stevens    v.    Fried- 
man (1906)  58  W.  Va.  78,  51  S.  E.  182. 
Wisconsin.    —    Barnes    v.    Martin 


(1862)  15  Wis.  240,  82  Am.  Dec.  670; 
Morely  v.  Dunbar  (1869)  24  Wis.  183; 
Raefeldt  v.  Koenig  (1913)  152  Wis. 
459,  L.R.A.1918E,  1052,  140  N.  W.  56; 
Gerstein  v.  Adams  Co.  (1919)  —  Wis. 
— ,  173  N.  W.  209. 

England.— Gregory  v.  Hill  (1799)  8 
T.  R.  299,  101  Eng.  Reprint,  1400. 

Canada. — Hubert  v.  Payson  (1903) 
36  N.  S.  211. 

Questions  of  justification  have  been 
subdivided  according  to  the  particular 
matter  relied  upon  by  the  defendant  as 
a  defense  to  the  action  against  him  to 
recover  damages  for  an  assault  upon  a 
female  person. 

b.  Self-defense. 

Where  a  woman  aggressively  at- 
tacked defendant,  and  the  latter  only 
repelled  the  attack,  he  is  not  guilty  of 
assault  and  battery  unless  he  used 
excessive  force.  Drinkhom  v.  Bubel 
(1891)  85  Mich.  532,  48  N.  W.  710; 
Sterling  v.  Warden  (1871)  51  N.  H. 
217,  12  Am.  Rep.  80;  Barnes  v.  Martin 
(1862)  16  Wis.  240,  82  Am.  Dec.  670. 
But  the  fact  that  a  small  woman  struck 
a  large  man  does  not  justify  him  in 
brutally  beating  her.  Smith  v.  Wick- 
ard  (1908)  42  bid.  App.  508,  85  N.  E. 
1030.  And  an  assault  upon  the  plain- 
tiff, made  when  she  came  to  the  rescue 
of  her  father  when  he  was  being  as- 
saulted by  the  defendant,  constitutes 
an  unlawful  assault  and  battery. 
Flint  V.  Bruce  (1878)  68  Me.  183.  So, 
in  HoUingshead  v.  Watkins  (1919)  — 
Iowa,  — ,  173  N.  W.  4,  the  defendant 
was  held  guilty  of  assault  and  battery 
upon  a  woman,  where  he  struck  her  in 
the  mouth  when  she  took  hold  of  him 
and  implored  him  to  save  the  life  of 
her  husband,  whom  he  at  the  time  was 
holding  down  and  severely  beating. 

In  Thornton  v.  Taylor  (1899)  21  Ky, 
L.  Rep.  1082,  54  S.  W.  16,  it  appeared 
that  the  defendant  was  attacked  by 
several  men  and  women,  including  the 
plaintiff,  and,  in  defending  himself, 
he  slapped  the  plaintiff.  It  was  held 
that  the  question  to  be  submitted  to 
the  jury  was  whether  or  not,  in  the 
exercise  of  a  reasonable  discretion,  in 
view  of  the  number  attacking  him,  he 
used  undue  and  unnecessary  violence 
in  resisting  the  assault;  and  that  it 
was  error  to  instruct  the  jury  to  the 
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«fFect  that  the  question  was  whether 
lie  used  undue  and  unnecessary  vio- 
lence to  repel  the  attack  of  the  plain- 
tiff. 

In  Moran  v.  Martinson  (1914)  164 
Iowa,  712,  146  N.  W.  841,  where  the 
plaintiff  was  trespassinsr  upon  prop- 
erty of  the  defendant,  and,  upon  his 
remonstrating  with  her,  she  pointed  a 
loaded  revolver  at  him,  it  was  held 
that,  as  a  matter  of  self-defense,  he 
might  use  such  force  to  disarm  the 
plaintiff  as  at  that  time  appeared  to 
him  to  be  reasonably  necessary. 

o.  Defenae  of  property. 

Where  a  trespass  is  defended  by  the 
owner  of  premises,  and  the  battery  is 
committed  upon  her  while  she  is  mak- 
ing such  defense,  an  assault  is  com- 
mitted, and  the  employer  is  liable 
therefor  if  the  assault  is  committed 
by  his  servant  while  acting  within  the 
scope  of  his  employment.  Moore  v. 
Camden  &  T.  R.  Co.  (1907)  74  N.  J.  L. 
498,  122  Am.  St.  Rep.  899,  65  Atl.  1021. 
To  the  same  effect,  where  the  plain- 
tiff was  the  wife  of  the  owner,  is 
Souther  v.  Northwestern  Teleph.  Exch. 
Co.  (1912)  118  Minn.  102,  45  L.R.A. 
(N.S.)  601,  186  N.  W.  571,  Ann.  Cas. 
1913E,  472. 

In  Slingerland  v.  Gillespie  (1904) 
70  N.  J.  L.  720,  69  Atl.  162,  1  Ann. 
Cas.  886,  a  daughter  was  left  in  charge 
of  property,  with  directions  to  protect 
it  and  resist  any  attempts  to  enter 
thereon,  either  upon  the  right  of  way 
or  otherwise,  except  by  persona  who 
should  show  to  her  the  proper  author- 
ity to  do  so;  in  attempting  to  prevent 
the  servants  of  a  water  company  from 
laying  a  pipe  through  the  land,  the 
plaintiff  was  injured  when  the  serv- 
ants of  such  company  rolled  a  large 
pipe  against  her.  In  reversing  a  judg- 
ment for  the  defendants,  the  court 
said  that  the  plaintiff  was  justified, 
under  her  authority,  in  resisting  the 
defendants  or  their  servants  in  any 
attempt  to  enter  upon  the  land  of  her 
father  outside  the  tight  of  way,  no 
matter  what  her  motive  in  so  doing 
may  have  been.  The  defendants  had 
no  right  to  enter  upon  the  Slingerland 
land  outside  the  right  of  way,  for  the 
purpose  of  moving  the  pipes  upon  the 


right  of  way.  It  would  have  been  a 
trespass  upon  the  land  of  Slingerland 
to  have  broken  down  a  fence  on  his 
land  adjacent  to  the  right  of  way, 
while  moving  the  pipes  into  position 
on  the  right  of  way,  for  which  he  could 
have  recovered  nominal  damages  at 
least.  If  the  daughter  was  authorized 
to  resist  the  defendants  if  they,  came 
upon  the  land  of  her  father,  she  could 
use  all  the  force  necessary  in  so  do> 
ing;  and  if,  in  exercising  this  lawful 
right,  she  was  injured  by  the  defend- 
ants while  they  were  moving  the  pipes 
off  the  land  of  her  father,  and  while 
'she  was  where  she  had  a  lawful  right 
to  be,  the  defendant  must  answer  for 
the  damages. 

d.  ProvoeaUon. 
A  man  is  not  justified  in  committing 
an  assault  and  battery  upon  a  woman 
because  she  called  him  a  liar.  Gung- 
rich  V.  Anderson  (1915)  189  Mich.  144, 
165  N.  W.  379.  And  the  fact  that  the 
plaintiff  was  using  towards  the  de- 
fendant's wife  uncivil  language  will 
not  justify  him  in  using  violence  to- 
wards her.  Hubbard  v.  Perlie  (1905) 
25  App.  D.  C.  477.  Nor  is  a  man  justi- 
fied in  using  violence  toward  a  woman, 
although  she  has  been  talking  about 
him  and  his  wife.    Suggs  v.  Anderson 

(1863)  12  Ga.  461. 

An  assault  or  injury  to  a  woman 
cannot  be  justified  or  the  damages 
arising  therefrom  in  any  degree  miti- 
gated by  proof  of  the  previous  mis- 
conduct of  her  husband,  although  he 
joined  with  the  wife  in  an  action  to 
recover  damages  for  an  assault  and 
battery  upon  her.    Jacobs  v.  Hoover 

(1864)  9  Minn.  204,  Gil.  189. 

e.  BJecting  plaintiff. 
1.  Jn  general. 
While  the  same  rules  as  to  the  right 
to  eject  a  trespasser  apply  without 
reference  to  the  sex  of  the  trespasser, 
nevertheless,  as  heretofore  pointed 
out,  when  it  comes  to  the  question  of 
•the  use  of  force,  the  force  employed 
in  ejecting  a  female  person  cannot  be 
measured  by  the  force  which  might 
be  employed  in  removing  a  male.  In 
other  words,  in  forcibly  removing  a 
woman,  due  regard  must  be  had  for 
her  sex,  under  penalty  of  having  the 
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force  employed  construed  to  be  ex" 
cessive. 

The  general  rule,  of  course,  applies 
to  women,  that  it  constitutes  an  as- 
sault and  battery  forcibly  to  remove  a 
woman  from  the  premises  of  another, 
even  though  she  is  there  without  au- 
thority or  right,  without  first  request- 
ing her  to  leave,  and  giving  her  a  rea- 
sonable opportunity  in  which  to  take 
her  departure.  Miller  v.  McGuire 
(1918)  —  Ala.  — ,  80  So.  433;  Makuc 
V.  Majestic  ifotel  Co.  (1917)  165  N.  Y. 
Supp.  232;  Austin  v.  Metropolitan  L. 
Ins.  Ck>.  post,  1061. 

In  Miller  v.  McGuire  (Ala.)  supra, 
plaintiff  entered  a  place  of  amusement 
after  she  had  been  forbidden  to  come 
there  by  the  defendant,  the  proprietor ; 
according  to  her  claim,  the  proprietor, 
without  requesting  her  to  leave,  forci- 
bly ejected  her  from  the  premises.  It 
was  held  that  if  the  plaintiff's  claim 
was  true,  the  defendant  was  liable  for 
assault  and  battery,  since  it  was  his 
duty  to  at  first  request  the  plaintiff  to 
leave,  and  give  her  a  reasonable  op- 
portunity to  do  so  before  he  would 
be  entitled  to  resort  to  force. 

In  Jones  v.  Jones  (1874)  71  111.  662, 
it  is  held  that  the  owner  of  property 
has  the  right  to  use  all  necessary  and 
reasonable  force  to  remove  a  woman 
who  refuses  to  leave  after  he  has  re- 
quested her  to  do  so,  but  he  has  no 
right  to  use  more  force  than  is  neces- 
sary to  effect  that  end.  For  example, 
beating  and  kicking  a  woman  as  she 
was  leaving  the  defendant's  premises, 
after  he  had  ordered  her  therefrom, 
constitutes  an  assault  and  battery. 
Merely  v.  Dunbar  (1869)  24  Wis.  183. 

In  Gregory  v.  Hill  (1799)  8  T.  R. 
299,  101  Eng.  Reprint,  1400,  the  plain- 
tiff sought  to  recover  damage  from  the 
defendant  for  an  assault  and  battery 
committed  by  him  upon  the  wife  of  the 
plaintiff  by  kicking  and  beating  her 
and  knocking  her  down.  The  defend- 
ant pleaded  in  defense  that  the  plain- 
tiff's wife  came  upon  the  defendant's, 
premises  and  created  a  disturbance 
and  refused  to  leave  when  requested 
to  do  so,  and  the  assault  complained  of 
was  committed  in  removing  the  plain- 
tiffs wife  from  the  defendant's  prem- 
ises.   The  plaintiff's  demurrer  to  this 


plea  on  the  ground  that  it  did  not  sec 
up  facts  constituting  a  defense  was 
sustained.  The  court  said  that  though 
a  plea  molliter  manus  imposuit  would 
justify  what  the  law  considers  as  an 
assault  such  as  might  have  been  neces- 
sary to  put  the  party  out  of  the  house, 
without  outrage  and  violence,  yet  it 
never  was  considered  as  any  answer  to 
a  charge  such  as  that  contained  in  the 
declaration,  of  beating,  wounding,  and 
knocking  the  party  down. 

In  Taylor  v.  Adams  (1386)  68  Mich. 
187,  24  N.  W.  864,  the  facts  were  that 
defendant  was  the  owner  of  premises 
which  he  had  purchased  under  fore- 
closure proceedings,  and  had  leased 
the  same.  At  the  time  in  ^estion 
they  were  temporarily  vacant  when  the 
plaintiff,  who  had  lost  the  premises  un- 
der foreclosure  proceedings,  moved  In- 
to the  house  and  refused  to  leave  when 
requested  to  do  so  by  defendant,  and 
she  said  that  she  would  not  be  carried 
out  save  as  a  corpse.  Under  these  cir- 
cumstances the  defendant  was  held  en- 
titled to  use  force  to  remove  her,  exer- 
cising, however,  reasonable  care  and 
prudence,  and  he  was  not  liable  for 
incidental  injuries  to  plaintiff  in  re- 
moving her,  or  for  injuries  occasioned 
by  the  plaintiff's  persistence  in  the 
wrongful  course  she  was  pursuing,  or 
by  fighting  against  removal. 

In  Hammond  v.  Hightower  (1888) 
82  Ga.  290,  9  S.  E.  1101,  the  judgment 
for  the  defendant  was  affirmed  in  an 
action  by  a  woman  to  recover 
damages  for  an  assault  and  battery 
upon  her  by  the  owner  of  prem- 
ises upon  whom  she  had  called  to 
to  collect  money  due  her.  The  defense 
was  that  the  plaintiff  refused  to  leave 
the  premises,  and  that  the  defendant 
used  only  such  force  as  was  necessary 
to  remove  her. 

In  Thomas  v.  Black  (1889)  8  Houst. 
(Del.)  507,  18  Atl.  771,  it  appeared 
that  the  plaintiff  was  the  former  own- 
er of  premises,  and  refused  to  leave 
after  foreclosure  proceedings  had  re- 
sulted in  title  to  another.  The  subse- 
quent owner  was  held  not  liable  for 
assault  and  battery  in  removing  her 
from  the  premises,  unless  he  used  ex- 
cess force,  or  acted  maliciously  for 
the  purpose  of  injuring  her. 
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In  Wood  V.  Gale  (1839)  10  N.  H.  247, 
34  Am.  Dec.  150,  it  appeared  that  a 
fuardian  forcibly  removed  from  the 
house  of  his  ward  a  female  of  bad 
Imputation,  she  having  refased  to 
leave  after  the  guardian  had  requested 
her  to  do  so  and  had  given  her  a  rea- 
sonable time  in  which  to  take  her  de- 
parture. The  guardian  was  held  not 
liable  for  assault  and  battery  if,  in 
effecting  her  removal,  and  in  the  dis- 
tance he  removed  her  from  the  prem- 
ises, he  used  no  more  force,  and  re- 
moved her  no  further,  than  was  neces- 
sary to  keep  her  away  from  his  ward. 

9.  Where   pUdntitf   vsas  servant^  of  de- 
fendant. 

Where  a  servant  employed  upon  the 
master's  premises  has  been  discharged 
and  is  requested  to  vacate  the  prem- 
ises, after  a  lapse  of  a  reasonable  time 
for  the  servant  to  comply,  the  master 
is  entitled  to  use  necessary  force  to 
enforce  compliance;  and  this  is  true 
although  the  servant  is  a  woman.  The 
manner  of  removing  a  man  servant, 
or  the  force  employed,  is  not,  however, 
necessarily  or  even  usually  the  test^  as 
applied  to  a  woman  servant.  In  this 
regard  the  intent  of  the  master  in  the 
use  of  force  has  been  held  to  be  a 
material  matter  of  inquiry. 

In  Noonan  v.  Luther  (1912)  206  N. 
y.  105,  41  L.R.A.(N.S.)  761,  99  N.  E. 
178,  Ann.  Cas.  1914A,  1038,  reversing 
(1911)    142  App.  Div.  922,  127  N.  Y. 
Supp.  1134,  it  is  held  that  where  the 
owner  of  premises  undertook  to  re- 
move a  female  servant  therefrom  after 
he  had  discharged  her  and  given  her 
a  reasonable  time  in  which  to  leave, 
the  question  of  intent  in  using  such 
force  as  is  necessary  under  such  cir- 
cumstances is  a  material  subject  of  in- 
quirj'.    The  court  said :    "The  question 
of  the  defendant's  intent  was  of  vital 
importance,  not  on  the  amount  of  dam- 
ages alone,  but  on  the  plaintifTs  right 
of  action.    Defendant  had  the  right  to 
withdraw  the  license  to  the  plaintiff 
to  remain  on  his  premises,  and  if,  after 
having  afforded  her  a  reasonable  op- 
portunity to  leave,  or  while  she  was 
behaving  in  a  disorderly  manner,  she 
refased  to  go,  he  had  the  right  to  use 
reasonable    force   to   eject  her.     He 
could  nse  that  force  only  for  one  pur- 


pose, and  that  was  to  remove  her  from 
the  premises.  However  violent  her 
conduct  may  have  been,  he  co.uld 
not  inflict  violence  to  her  person 
for  punishment  or  through  passion, 
but  simply  for  the  purpose  of  remov- 
ing her.  Therefore,  his  intent  in  using 
force,  which  he  conceded  he  used  to 
some  extent,  was  the  first  thing  for  him 
to  establish  in  order  to  justify  what 
would  otherwise  have  been  an  assault. 
True,  his  testimony  on  the  subject 
would  not  have  been  conclusive,  but 
it  was  competent." 

In  Gungrich  v.  Anderson  (1915)  189 
Mich.  144,  155  N.  W.  879,  it  was  held 
not  to  be  a  justification  for  an  assault 
upon  domestic  help,  that  the  employer 
undertook  to  eject  her  from  his  resi- 
dence after  having  discharged  her,  but 
before  he  had  given  her  a  reasonable 
time  in  which  to  leave. 

In  Makuc  v.  Majestic  Hotel  Co. 
(1917)  165  N.  Y.  Supp.  232,  it  is  held 
not  to  constitute  assault  and  battery 
for  a  mistress  occupying  an  apartment 
in  a  hotel  to  authorize  the  manage- 
ment to  use  necessary  force  to  remove 
a  female  servant  from  her  premises 
after  she  has  been  requested  to  leave 
and  has  refused  to  do  so,  although 
excessive  force  is  actually  used. 
In  this  case,  however, -the  proprietor  of 
the  house  was  held  liable  on  the 
ground  that  his  servants  used  exces- 
sive force. 

In  Maloney  v.  McAlpin  (1914)  147 
N.  Y.  Supp.  453,  it  is  held  that  a  dis- 
charged servant  is  a  trespasser  where 
she  remains  upon  the  premises  more 
than  a  reasonable  time  after  the  em- 
ployer had  requested  her  to  leave,  and 
upon  her  refusal  to  leave,  the  employ- 
er may  use  such  reasonable  force  as 
may  be  necessary  to  remove  her  with- 
out thereby  rendering  himself  liable 
for  assault  and  battery.  In  this  case 
the  mistress  took  the  plaintiff  by  the 
arm  and  shook  her,  according  to  plain- 
tiff's clainL  The  defendant  claimed 
she  merely  took  the  plaintiff  by  the 
arm  in  an  endeavor  to  induce  her  to  be 
carried  to  the  station  by  the  defend- 
ant's automobile.  The  question  as  to 
whether  an  assault  and  battery  was 
committed  was  held  to  be  for  the  jury. 

In  Patterson  v.  Pillans   (1915)   43 
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App.  D.  C.  605,  it  appeared  that  the 
plaintiff  was  a  servant  of  the  defend- 
ant; and  upon  finding  the  apartments 
occupied  by  them  locked  upon  her  re- 
turning in  the  evening,  arranged  with 
the' clerk  to  unlock  the  same,  so  that 
she  could  enter.  In  the  morning  she 
found  that  in  the  meantime  the  de- 
fendant had  locked  her  in  and  taken 
the  key  from  the  door,  and  upon  her 
requesting  the  defendant  to  unlock  the 
door  in  order  that  she  might  go  to 
breakfast,  the  defendant,  some  time 
after  the  request,  unlocked  it  and  per- 
mitted the  plaintiff  to  leave  the  apart- 
ment. This  conduct  was  held  not  to 
constitute  an  assault. 

In  Hageman  t.  Vanderdoes  (1914) 
15  Ariz.  312,  L.R.A.1915A,  491,  138 
Pac.  1053,  Ann.  Gas.  1915D,  1197,  a 
wife  was  held  liable  for  damages  for 
assaulting  a  woman  employed  by  her 
husband,  the  wife  undertaking  to  eject 
the  employee  from  her  husband's  place 
of  business  on  the  ground  that  she 
was  alienating  the  affections  of  her 
husband.  The  question  of  excess 
force  was  apparently  not  an  issue 
in  the  case. 

8.  Where    plaintiff   was    tenant    of   de- 
fendant or  ffueat  of  tenant. 

Violence  toward  a  woman  in  the 
peaceable  possession  of  land,  to  re- 
move her  therefrom,  constitutes  an  as- 
sault without  reference  to  her  title. 
Neilsen  v.  Hovander  (1909)  56  Wash. 
93,  105  Pac.  172,  21  Ann.  Cas.  118. 
Inducing  a  feeble  old  woman  to  leave 
her  house,  and  then  locking  her  out 
and  forcibly  preventing  her  re-entry, 
constitutes  an  assault  and  battery. 
Jacobs  V.  Hoover  (1864)  9  Minn.  204, 
Gil.  189.  In  Wood  v.  Young  (1899)  20 
Ky.  L.  Rep.  1931,  50  S.  W.  541,  it  was 
held  that  the  defendant  was  guilty  of 
assault  and  trespass,  where  he  went 
upon  the  premises  of  his  tenant,  re- 
moved most  of  the  furniture  from  the 
house,  and  attempted  to  smoke  out  the 
plaintiff  while  she  was  lying  sick  in 
bed,  by  removing  a  lid  from  the  stove, 
and  pouring  water  upon  the  fire,  and 
closing  and  locking  the  doors  of  the 
house. 

In  Fitch  V.  Huff  (1914)  134  C.  C.  A. 
31,  218  Fed.  17,  a  married  woman  was 
held  entitled  to  recover  damages  for 


an  assault  upon  her  by  several  per- 
sons, including  the  landlord  of  apart- 
ments rented  to  her  husband.  The 
facts  were  that  the  husband  and  wife 
were  living  apart  and  divorce  proceed- 
ings were  pending  between  them.  The 
wife  went  to  the  husband's  apartments, 
and  after  the  husband  requested  her 
to  leave,  she  disrobed  and  occu- 
pied his  bed.  The  defendants,  includ- 
ing the  landlord,  in  attempting  to 
remove  the  plaintiff  while  in  bed» 
slapped  and  beat  her  and  reposed  her 
to  observation  .while  in  a  naked  con- 
dition. The  husband  was  present,  aid- 
ing the  assault,  but  he  was  not  made 
a  party  to  the  action.  Compare  with 
Libby  v.  Berry,  I.  a. 

In  Suggs  v.  Anderson  (1853)  12  Ga. 
461,  the  landlord  was  held  guilty  of 
assault  and  battery  for  forcibly  re- 
moving the  guest  of  a  tenant  from  the 
premises  occupied  by  the  tenant. 

In  Redfield  v.  Redfield  (1888)  75 
Iowa,  435,  39  N.  W.  688,  a  landlord  was 
held  liable  for  an  assault  and  battery 
committed  in  attempting  forcibly  to 
remove  from  the  leased  premises  the 
wife  of  his  tenant,  without  giving  her 
a  reasonable  opportunity  to  quit  the 
premises  after  notice. 

In  Weatherly  v.  Manatt  (1919)  — 
Okla.  — ,  179  Pac.  470,  it  is  held  that 
as  to  a  tenant  in  possession  of  land, 
the  landlord,  having  no  right  to  eject 
her  without  process  of  law,  is  guil- 
ty of  assault  and  battery,  where  he 
resorts  to  violence  in  attempting  to 
eject  her. 

But  in  Meader  v.  Stone  (1843)  7 
Met.  (Mass.)  147,  where  it  appeared 
that  the  landlord  entered  the  leasehold 
premises  after  default  by  the  tenant 
and  notice  to  quit,  and  removed  the 
windows  from  the  room  in  which  the 
wife  of  the  tenant  lay  sick  in  bed,  this 
was  held  not  to  constitute  an  assault 
upon  her,  where  it  did  not  appear  that 
the  landlord  knew  that  she  was  in  the 
room,  and  there  was  no  evidence  of 
any  force,  threat,  or  demonstration  of 
force. 

In  McKeon  v.  Taylor  (1911)  132  N. 
Y.  Supp.  445,  the  plaintiff  refused  to 
leave  the  room  of  a  guest  at  a  hotel, 
until  the  guest  had  paid  her  what  she 
owed  her.    Under  such  circumstances 
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the  hotel  cleric  was  held  justified  in 
removing  the  plaintiff  from  the  room, 
provided  he  used  no  more  force  than 
was  necessary  for  that  purpose. 

/.  Attempt  hy  defendant  to  retake  prop, 
ertv  of  which  plaintiff  had  poaaeaaion. 

The  question  as  to  what  constitutes 
an  assault  and  battery  where  force  is 
used  in  retaking  property,  where  the 
right  to  take  it  is  contested  by  a  wo- 
man, depends,  first,  upon  whether  or 
not  the  defendant  is  entitled  to  use 
force  in  retaking  the  property,  and. 
secondly,  upon  the  question  as  to 
whether  or  not,  assuming  that  he  was 
entitled  to  use  force  in  retaking  the 
property,  he  used  excessive  force.  Of 
course,  if  the  defendant  was  not  enti- 
tled to  use  force  to  retake  the  prop- 
erty,— if  it  was  his  d"ty  to  resort  to  le- 
gftl  proceedings  rather  than  to  any 
force,  however  slight, — ^the  use  of  any 
force  in  retaking  property  consti- 
tutes an  assault  and  battery.  In  this 
regard  the  rule  is  not  in  any  way  in- 
fluenced by  the  sex  of  the  assaulted 
party. 

Alabama.  —  Hardeman  v.  Williams 
(1907)  150  Ala.  415,  10  L.Il.A.(N.S.) 
658,  43  So.  726;  Singer  Sewing  Mach. 
Co.  v.  Methvin  (1913)  184  Ala.  564,  63 
So.  997. 

California.— Riffel  v.  Letts  (1916) 
31  Cal.  App.  426,  160  Pac.  845;  Silver- 
stin  V.  Kohler  (1919)  —  Cal.  — ,  183 
Pac.  451. 

Illinois.— Dyk  v.  DeYoung  (1890) 
133  111.  82,  24  N.  E.  520. 

Indiana. — Singer  Sewing  Mach.  Co. 
V.  Phipps  (1911)  49  Ind.  App.  116,  94 
N.  E.  793. 

Iowa. — ^Biggs  V.  Seufferlein  (1914) 
164  Iowa,  241,  L.R.A.1915F,  673,  145 
N.  W.  507. 

Louisiana. — McDermott  v.  American 
Brewing  Co.  (1901)  105  La.  124,  52 
L.R.A.  684,  83  Am.  St.  Rep.  225,  29  So. 
498. 

Maryland.  —  Steinman  v.  Baltimore 
Antiseptic  Steam  Laundry  Co.  (1908) 
109  Md.  62,  21  L.R.A.(N.S.)  884,  71 
Atl.  517. 

Massachusetts.  —  Levi  v.  Brooks 
(1877)  121  Maes.  601;  Drury  v.  Her- 
vey   (1879)   126  Mass.  619. 

Miimeseta. — Fredericksen  v.  Singer 


Mfg.  Co.  (1888)  S8  Minn.  356,  37  N. 
W.  458. 

New  York.  —  McGrath  v.  Michaels 
(1908)  80  App.  Div.  458, 81 N.  Y.  Supp. 
109;  O'Connell  v.  Samuel  (1894)  81 
Hun,  357,  30  N.  Y.  Supp.  889;  Fenei^an 
V.  Singer  Mfg.  Co.  (1897)  20  App.  Div. 
574,  47  N.  Y.  Supp.  284;  Peddie  v. 
Gaily  (1905)  109  App.  Div.  178,  95 
N.  Y.  Supp.  652;  Regg  v.  Buckley- 
Newhall  Co.  (1911)  72  Misc.  887,  130 
N.  Y.  Supp.  172. 

South  Carolina.  —  Pagan  v.  Drake 
Furniture  Co.  (1908)  78  S.  C.  864,  52 
S.  E.  542. 

Washington. — Geissler  v.  Geissler 
(1917)  96  Wash.  150,  164  Pac.  746, 166 
Pac.  1119. 

Wisconsin. — (Jerstein  v.  Adams  Go. 
(1919)  —  Wis.  — ,  178  N.  W.  209, 

In  Biggs  V.  Seufferlein  (1914)  164 
Iowa,  241,  L.R.A.1915F,  673,  145  N.  W. 
607,  the  court  held  that  "if  one  has 
intrusted  his  property  to  another  who 
afterwards,  honestly,  though  errone- 
ously, claims  it  as  his  own,  or  claims 
the  ri£^t  to  the  possession,  the  real 
owner  has  no  right  to  retake  it  by 
force  or  violence.  The  law  .will  not 
permit  or  tolerate  that  persons  take 
the  settlement  of  conflicting  claims 
into  their  own  hands.  The  law  gives 
the  right  to  defend  possession  of  prop- 
erty, but  not  the  right  to  redress  for 
the  wrongful  taking.  The  general 
rule  is  that  a  right  of  property  merely 
joined  with  right  of  possession  will 
not  justify  the  owner  in  committing 
an  assault  and  battery  upon  the  person 
in  possession,  for  the  purpose  of  re- 
gaining possession,  although  the  pos- 
session is  wrongfully  withheld." 

For  example,  in  the  absence  of  evi- 
dence that  the  plaintiff  obtained  by 
force  from  the  defendant  a  receipt  for 
money,  he  was  not  entitled  to  employ 
force  to  take  the  receipt  from  her  until 
after  he  had  requested  her  to  return 
it  and  she  bad  refused  to  do  so.  Dyk 
V.  DeYoung  (1890)  138  HI.  82,  24  N.  E. 
620. 

Where  the  defendant  is  entitled  to 
use  force  in  retaking  or  protecting  the 
property,  or  it  is  assumed  that  he  was 
entitled  to  use  such  force,  it  is  clear 
that  he  can  use  no  more  force  than 
would  have  seemed  necessary  to  an  or- 
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dinarily  prudent  and  cautious  man  un- 
der the  circumstances.  The  use  of 
force  beyond  this  degree  constitutes 
excessive  force,  and  will  render  the 
defendant  liable  for  assault  and  bat- 
tery. And,  as  heretofore  pointed  out, 
one  of  the  matters  to  be  considered  in 
determining  whether  excess  force  was 
used  is  the  fact  that  the  assailed  party 
is  a  woman. 

For  example,  even  though  the  de- 
fendant is  the  owner  of  personal  prop- 
erty and  is  entitiv.a  to  possession 
thereof,  where  a  woman  is  actually  in 
possession  of  the  property,  if  the  cir- 
cumstances are  such  as  to  entitle  the 
owner  to  retake  it,  he  can  use  no  more 
force  than  is  actually  necessary  to  re- 
take it,  and  if  he  uses  excessive  force, 
he  is  guilty  of  assault  and  battery. 
McLean  v.  Coif  (1918)  —  Cal.  — ,  176 
Pac.  169;  Eiffel  v.  Letts  (1916)  81  CaL 
App.  426,  160  Pac.  845;  Biggs  v. 
Seufferlein  (Iowa)  supra;  Stevens  v. 
Friedman  (1905)  58  W.  Va.  78,  51  S.  E. 
132. 

The  question  as  to  whether  or  not 
the  defendant  used  unnecessary  force 
to  repossess  himself  of  property  of 
which  he  claimed  to  have  been  fraud- 
ulently or  illegally  deprived  by  a  wo- 
man is  for  the  jury.    Ibid. 

The  following  cases  are  illustrative 
of  the  rule  of  excessive  force  in  this 
regard : 

Thus,  where  the  seller  of  property 
upon  a  conditional  sale,  following  de- 
fault by  the  buyer,  undertook  to  retake 
the  property,  and,  in  order  to  do  so, 
tipped  the  article  so  as  to  remove 
a  female  member  of  the  buyer's  family, 
who  was  sitting  upon  it  to  prevent 
the  removing  of  the  article,  thereby 
causing  her  to  fall  to  the  floor,  he  was 
guilty  of  an  assault  and  battery  upon 
her.  Singer  Sewing  Mach.  Co.  v. 
Phipps  (1911)  49  Ind.  App.  116,  94  N. 
E.  793.  It  is  not  clear  in  this  case 
that  the  act  of  the  defendant  would 
not  have  been  unlawful  regardless  of 
the  question  of  excessive  force. 

So,  in  Fredericksen  v.  Singrer  Mfg. 
Co.  (1888)  38  Minn.  356,  37  N.  W.  453, 
it  is  held  that  the  seller  of  property 
upon  conditional  sale  is  guilty  of  as- 
sault where  he  aids  in  restraining  the 
plaintiff  while  his  employees  remove 


from  her  residence  property  he  had 
sold  the  husband  on  conditional  sale, 
although  the  husband  was  in  default 
in  paying  therefor.  Under  such  cir- 
cumstances, it  was  held  that  authority 
to  take  possession  of  the  article  in 
event  of  the  failure  of  the  buyer  to  pay 
for  the  same  in  accordance  with  the 
contract  is  no  justification  for  the  as- 
sault, although  it  may  be  relied  upon 
in  mitigation  of  damages. 

In  McLean  v.  Coif  (1918)  —  CaL  — •, 
176  Pac.  169,  supra,  the  plaintiff  took 
from  a  table  a  letter  belonging  to  the 
defendant  and  placed  it  inside  her 
bodice,  stating  that  she  would  keep 
it.  The  defendant,  after  having  de- 
manded the  letter  and  been  refused  by 
the  plaintiff,  undertook  to  take  it 
away  from  her,  and  called  to  his  aid 
two  other  men.  The  plaintiff  resisted 
all  three  of  them  and  screamed  for 
help.  Upon  help  arriving,  the  men  de- 
sisted. The  defense  was  made  that 
the  failure  of  the  defendant  to  obtain 
the  letter  established  the  fact  that 
they  did  not  use  excessive  force.  The 
court,  however,  held  that  this  defense 
was  without  merit;  since  their  want 
of  success  may  have  been  due  to  a  va- 
riety of  causes  other  than  their  moder- 
ation. In  this  case  the  plaintiff  claimed 
to  have  been  handled  roughly  and  even 
brutally  by  the  defendant,  and  the 
court  said  that,  under  all  the  circum- 
stances, the  question  of  whether  or  not 
the  defendant  used  excessive  force 
was  properly  left  to  the  jury. 

In  Stevens  v.  Friedman  (1905)  58 
W.  Va.  78,  51  S.  E.  132.  supra,  it  ap- 
peared that  the  plaintiff  went  to  the 
defendant's  store,  and  bj-  pretending 
that  she  wanted  to  take  it,  got  posses- 
sion of  a  hat  on  which  she  had  pre- 
viously made  a  payment.  The  defend- 
ant, believing  the  plaintiff  intended  to 
carry  the  hat  away  v/ithout  paying  for 
it,  rushed  at  her,  seized  and  took  the 
hat  from  her  and  pushed  her  towards 
the  door.  The  plaintiff  claimed  that 
this  conduct  of  the  defendant  injured 
her  side  and  wounded  her  feelings. 
The  question  whether,  under  these  cir- 
cumstances, the  defendant  was  guilty 
of  an  assault  and  battery,  was  held  to 
be  for  the  jury. 

In  Riffel  ▼.  Letts  (1916)  81  Cal.  App. 
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426,  160  Pac.  845,  supra,  the  defend- 
ant's servant  claimed  that  the  plaintiff 
took  money  from  his  hand  after  pay- 
ing it  to  him  on  a  bill.  In  an  effort  to 
retake  the  money  the  servant  seized 
the  plaintiff  violently,  pulled  her  from 
place  to  place  in  the  yard,  and  finally 
lifted  her  up  and  carried  her  to  the 
street  and  placed  her  in  a  wagon  in  a 
caged  inclosure.  Whether  these  acts 
constituted  excessive  force  which 
would  render  the  defendant  liable  for 
an  assault  and  battery  was  held  to  be 
a  question  for  the  jury. 

In  Biggs  V.  Seufferlein  (1914)  164 
Iowa,  241,  L.R.A.1915F,  673,  146  N.  W. 
507,  on  the  defendant's  theory  of 
the  case,  he  had  taken  possession  of 
a  stove  with  the  consent  of  the  plain- 
tiff. She  subsequently  recalled  her 
consent  and  undertook  to  prevent  the 
removal  of  the  stove  by  sitting  upon  it. 
The  defendant  claimed  he  was  guilty 
of  no  personal  violence  to  the  plaintiff, 
and  only  used  sufficient  force  to  re- 
move her  from  the  stove.  It  was  held 
that  the  case  should  have  been  sub- 
mitted to  the  jury  upon  the  defend- 
ant's theory  as  well  as  upon  that  of  the 
plaintiff,  the  assumption  being  that  if 
the  facts  were  found  to  sustain  the  de- 
fendant's theory,  he  would  not  be 
guilty  of  an  assault. 

In  Geissler  v.  Geissler  (1917)  96 
Wash.  150, 164  Pac.  746, 166  Pac.  1119, 
a  man  was  held  guilty  of  assault  and 
battery  where  he  used  slight  force  in 
preventing  the  wife  of  the  purchaser 
of  an  antomobile  from  getting  in  the 
front  seat  when  he  was  about  to  re- 
move the  car  from  the  garage  of  the 
plaintiff's  husband,  for  default  of  the 
latter  in  paying  for  the  car. 

In  Pagan  v.  Drake  Furniture  Co. 
(1905)  78  S.  C.  364,  58  S.  E.  542,  the 
defendant  was  held  liable  for  assault 
and  battery  where  he  entered  the 
plaintiff's  home  and  seized  property 
which  he  had  sold  her  upon  condition- 
al sale.  She  claimed  that  he  pointed 
a  pistol  at  her  and  cursed  and  threat- 
ened to  kick  her. 

In  Drury  v.  Hervey  (1879)  126 
Mass.  519,  the  facts  were  that  the 
seller  of  property  by  conditional  sale 
went  upon  the  premises  of  a  third 
person,  where  the  property  was  stored. 


and  refused  the  request  of  the  wife 
of  the  owner  of  the  premises  to  wait  a 
short  time  until  the  buyer  of  the  prop- 
erty returned,  and  removed  her  from 
the  doorway  leading  to  the  room  in 
which  the  property  was  stored.  This 
was  held  to  constitute  assault  and  bat- 
tery. 

In  Steinman  v.  Baltimore  Antiseptic 
Steam  Laundry  Co.  (1908)  109  Md.  62,. 
21  L.R.A.(N.S.)  884,  71  Atl.  517,  the 
facts  were  that  an  employee  of  the  de- 
fendant, in  taking  from  the  plaintiff 
by  a  ruse,  blankets  upon  which  he 
claimed  a  lien,  accidentally  touched 
her  kD«e  with  his  knee.  His  conduct 
in  taking  the  blankets  greatly  fright- 
ened her  and  caused  a  nervous  shock, 
causing  a  uterine  hemoiThage.  This 
conduct  was  held  not  to  constitute  a 
battery.  The  court  said  that  "the  only 
evidence  that  .  .  .  touched  the 
plaintiff's  person  at  all  was  her  evi- 
dence that,  when  he  took  the  blankets 
from  the  chair  upon  which  they  were 
lying,  and  which  was  beside  the  chair 
in  which  she  was  seated,  his  knee  came 
in  contact  with  her  knee,  causing  her, 
as  she  says,  no  pain.  There  is  no  evi- 
dence whatever  of  any  threat  of  vio- 
lence or  any  attempt  to  use  force,  or 
of  any  gesture  indicating  such  pur- 
pose. It  would  not  be  possible,  if  his 
knee  had  not  touched  hers,  that  an  ac- 
tion for  assault  alone  could  be  main- 
tained, and,  to  warrant  a  recovery,  the 
evidence  must  establish  a  battery. 
The  weight  of  authority  is  decided 
that  the  mere  touching  of  one's  person 
by  another,  unless  wilfully  or  in  an- 
ger, or  in  a  contemptuous  or  insolvent 
(insolent)  manner,  does  not  constitute 
a  battery." 

In  Raefeldt  v.  Koenig  (1918)  162 
Wis.  469,  L.R.A.1918E,  1052, 140  N.  W. 
56,  the  plaintiff  claimed  that  the  de- 
fendant enticed  her  back  of  a  counter 
to  get  some  candy,  when  he  put  his 
arm  around  her  and  grabbed  h6r 
breast.  The  defendant  denied  this  and 
claimed  that  the  plaintiff  went  behind 
his  counter  without  his  invitation  and 
was  about  to  take  some  candy,  and 
upon  her  refusing  to  desist  at  his  re- 
quest, he  took  her  by  the  hand  and  led 
her  out  of  the  store.  The  court  said 
that,  under  the  defendant's  claim,  he 
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would  not  be  guilty  of  lui  assault, 
since  the  force  he  used  was  no  more 
than  he  was  justified  in  using  in  order 
to  protect  his  property. 

g.  Where   defendant  teas  public   officer 
or  waa  engaged  in  aerving  process. 

Unlawfully  arresting  a  woman  and 
taking  her  to  a  police  station  against 
her  will  or  by  force,  and  confining  her, 
constitute  an  assault.  Martin  v.  Gold- 
en (1902)  180  Mass.  549,  62  N.  E.  977. 

In  Hull  V.  Bartlett  (1881)  49  Conn. 
64,  it  was  held  that  an  officer,  in  at- 
tempting to  serve  process  upon  a  wo- 
man who  had  wrapped  a  coveriag 
around  her  to  prevent  identification, 
was  guilty  of  assault  and  battery,  al- 
though he  used  only  such  force  aa  was 
necessary  to  remove  the  covering  from 
the  woman's  face  sufficiently  to  identi- 
fy her.  The  court  said  that  the  right 
to  "overcome  with  necessary  force  all 
active  resistance  is  clear,  but  is  there 
the  same  right  to  overcome,  by  the 
same  means,  mere  passive  resistance? 
We  think  not  It  is  obvious  that  the 
plaintiff  could  do  or  omit  to  do  many 
tilings  to  delay,  hinder,  and  embarrass 
the  service  of  a  writ,  not  only  with  im- 
punity, but  without  giving  the  officer 
any  right  to  use  force.  She  could  flee 
from  town  to  town  and  hide  herself. 
She  could  make  identification  difficult 
by  change  of  dress,  by  cutting  or  dye- 
ing her  hair,  or  blacking  her  face,  or 
wearing  a  mask  or  a  veil.  The  law 
must  declare  the  circumstances  and 
occasions  when  an  assault  is  justifi- 
able. It  would  not  do  to  leave  it  to 
the  jury  to  determine  whether  the  con-  ' 
duct  was  reasonable  unless  the  law 
first  declares  it  to  be  a. case  for  the 
use  of  such  force.  .  .  .  Suppose 
[she]  .  .  .  had  fled  before  the  offi- 
cer and  had  entered  her  own  dwelling 
house,  closing  after  her  the  outer 
doors ;  the  law  surely  would  have  said 
to  the  officer,  'thus  far  and  no  farther ;' 
but  the  dwelling  surely  is  not  more  sa- 
cred than  the  person  of  the  dweller. 
The  law  has  given  everyone  an  inherent 
right  to  immunity  from  interference 
with  or  violence  or  injury  to  his  body 
at  the  hands  of  any  other  person.  The 
exceptions  where  an  assault  is  justifi- 
able are  all  founded  on  the  highest 
necessitj'.    We  do  not  think  the  mere 


importance  of  identifying  a  persoo 
for  the  service  of  civil  process  come* 
up  to  the  spirit  and  reason  of  any  of 
the  recognized  grounds  for  justifying 
an  assault." 

In  Austin  v.  Moffett  (1911)  113 
Minn.  290,  129  N.  W.  388,  it  appeared 
that  the  defendant  came  to  the  plain- 
tiff's residence  to  serve  process  upon 
her.  He  acted  angrily  toward  her  and 
told  her  if  she  did  not  settle  the  mat- 
ter within  a  certain  time,  be  would 
come  and  kick  her  out  of  the  house. 
When  on  the  porch,  and  plaintiff  on  the 
inside  of  the  house,  he  reached  for  her 
through  the  open  door,  causing  her  to 
jump  back.  The  fright  and  shock  to 
the  plaintiff  resulted  in  her  miscar- 
riage. Under  these  circumstances,  it 
waa  held  to  be  a  question  for  the  jury 
whether  or  not  the  defendant  was 
guilty  of  assault  and  battery. 

In  Hitzelberger  v.  Kanter  (1913) 
181  111.  App.  469,  the  facts  were  that 
the  plaintiff,  a  little  girl  nine  years 
old,  was  picking  a  piece  of  glass  out  of 
one  of  the  defendant's  windows,  when 
he  approached  her.  Upon  her  attempt- 
ing to  run  away,  he  pursued  her  and 
she  fell  and  he  stumbled  over  her. 
The  little  girl  claimed  that  the  defend- 
ant kicked  her.  It  was  held  that  since 
the  plaintiff  was  comnutting  a  misde- 
meanor in  the  presence  of  the  defend- 
ant, he  had  the  right  to  arrest  her 
without  a  warrant;  hence,  in  trying  to 
apprehend  her,  he  was  in  the  exercise 
of  a  legal  right,  and  if,  in  his  effort  to 
do  so,  he  accidentally  kicked  or 
harmed  her,  he  was  not  guilty  of  an 
assault  and  battery,  although  he  would 
be  if  the  act  was  intentional. 

h.  Where  defendant  icas  parent,  or  iram 
in  a  poHitton  of  loco  parenU*  to  plain- 

Where  a  parent  or  person  standing 
in  loco  parentis  administers  unreason- 
able and  immoderate  chastisement  up- 
on a  female  child,  he  is  liable  for  as- 
sault and  battery.  The  question  as  to 
whether  or  not  such  punishment  was 
inflicted,  and  as  to  the  reasonableness 
thereof,  is  for  the  jury.  Ciasen  v. 
Pruhs  (1903)  69  Neb.  278,  95  N.  W. 
640,  5  Ann.  Cas.  112;  Treschman  v. 
Treschman  (1902)  28  Ind.  App.  206,  61 
N.  E.  961. 
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In  Smith  v.  Slocum  (1872)  62  lU. 
854,  it  appeared  that  an  adult  child, 
boarding  with  her  parents,  engaged  in 
a  controversy  with  a  female  servant, 
and,  upon  remonstrance  by  her  father, 
spoke  disrespectfully  to  him  of  her 
stepmothelr,  then  present,  accusing  the 
latter  of  having  been  unchaste  prior  to 
her  marriage  with  her  father.  Under 
these  circumstances,,  the  father  was 
held  justified  in  using  such  force  as 
was  reasonably  necessary  to  compel  the 
daughter  to  retire  to  her  own  room; 
and  the  use  of  such  force  did  not  ren> 
der  him  guilty  of  assault  and  battery. 
The  court  said  that  "the  language  ad- 
dressed to  the  appellant  in  regard  to 
his  wife  was  such  as  no  husband  could 
permit,  whether  by  a  member  of  his 
own  family  or  a  stranger.  Had  a 
stranger  used  such  slanderous  words 
to  the  appellant  in  his  own  house  in 
regard  to  his  wife,  no  one  would  deny 
his  right  to  have  ejected  him  at  once 
from  the  premises.  He  would  have 
precisely  the  same  legal  right  to  pro- 
tect his  wife  from  such  slanderous  ac- 
cusations by  a  member  of  his  family 
as  from  a  stranger.  The  law  makes  no 
distinction.  If  we  Hhall  take  the  most 
favorable  view  possible  of  the  case, 
the  appellee  had  no  right  to  continue 
to  wrangle  with  the  hired  girl  after 
the  appellant  had  requested  her  not 
to  do  so.  She  ought  to  have  left  the 
room.  This  she  refused  to  do,  and 
when  the  appellant  undertook  to  assert 
his  authority  to  preserve  the  peace  of 
his  household,  a  struggle  ensued.  She 
resisted  with  all  the  strength  she  had, 
and  if  the  evidence  on  the  part  of  the 
defense  can  be  relied  on,  the  appellant 
did  not  use  any  more  force  than  was 
absolutely  necessary  to  remove  her 
from  the  room.  The  authority  to  gov- 
ern must  rest  in  someone,  and  the  law 
has  placed  that  power  in  the  hands  of 
the  father  as  the  head  of  the  family. 
His  right  to  exercise  such  authori^ 
in  moderation  and  justly  will  not  be 
denied.  It  is  as  unlawful  in  itself  for 
a  grown  son  or  daughter  to  create  a 
disturbance  in  the  family  as  for  a 
mere  stranger,  and  the  father  may  as 
rightfully  interpose  to  preserve  the 
good  order  and  propriety  of  his  house- 
hold.   It  is  admitted  by  the  appellee 


that  she  was  engaged  in  an  angry  dis- 
pute with  [appellant]  .  .  .  and  that 
she  refused  to  submit  to  the  authority 
of  the  appellant  when  requested  to  do 
so,  and  no  reason  is  perceived  why  he 
could  not  interpose  to  preserve  the 
peace  of  his  family  if  he  used  no  more 
force  than  was  absolutely  necessary 
for  that  purpose." 

In  Fortinberry  v.  Holmes  (1906)  89 
Misa  873,  42  So.  799,  it  appeared  that 
the  mother  left  her  little  girl  with  the 
defendant  to  be  supported,  educated, 
and  cared  for  and  treated  as  his  own 
child,  but  with  a  specific  agreement 
that  he  was  not  to  whip  her.  He  was, 
however,  held  not  guilty  of  assault  and 
battery  for  whipping  the  child.  No 
claim  was  made  that  the  whipping  was 
immoderate,  the  case  going  upon  Hie 
point  as  to  the.  effect  of  the  agreement 
that  he  was  not  to  whip  her. 

In  Treschman  v.  Treschman  (1902) 
28  Ind.  App.  206,  61  N.  E.  961,  the  facts 
were  that  a  stepmother  grabbed  her 
stepdaughter  by  the  ears,  and  repeat- 
edly knocked  her  head  against  a  brick 
wall.  The  relationship  was  held  not 
to  justify  such  a  cruel  and  immoderate 
punishment. 

In  Corning  v.  Coming  (1851)  6  N. 
Y.  97,  it  appeared  that  the  plaintiff 
was  a  niece  of  the  defendant,  and  had 
lived  with  him  from  the  time  she  was 
about  nine  years  old  until  she  was 
nearly  thirty  years  of  age.  When 
about  the  latter  age  she  left  the  abode 
of  the  defendant,  and  a  short  time 
thereafter  he  struck  her  with  a  whip. 
He  claimed  the  act  to  be  accidental, 
that  the  blow  was  intended  for  her 
escort.  On  the  theory,  however,  that, 
it  was  intended  for  the  plaintiff,  it  was 
held  that  their  relationship  did  not 
entitle  the  defendant  to  have  consid- 
ered as  a  defense  the  question  of  the 
right  of  chastisement. 

<.  JUabilltv   of  pHnetpal  or  matter. 

An  employer  is  not  liable  for  an  as- 
sault committed  by  an  employee  «r 
agent,  unless  the  act  was  committed 
while  he  was  acting  within  the  ap- 
parent scope  of  his  employmoit,  or  in 
an  attempted  discharge  of  the  duties 
he  was  directed  or  engaged  to  per- 
form ;  but  where  the  employee  or  agent 
is  engaged  in  performing  a  certain 
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service  he  is  instructed  to  perform,  if 
he  commits  an  assault  while  thus  en- 
gagred,  the  employer  or  principal  is 
liable  therefor,  alttiough  committed  in 
violation  of  the  explicit  instructions 
of  the  employer.  This  is  a  general 
rule  without  reference  to  the  sex  of 
the  assaulted  party.  It  is  obvious, 
however,  that  the  question  of  sex  may 
be  a  factor  in  determining  the  liabil- 
ity of  the  employer  in  a  given  case. 
The  following  cases  sustain  the  gen- 
eral rule  above  stated  where  the  as- 
saulted party  was  a  woman: 

Alabama.  —  Hardeman  v.  Williams 
(1907)  150  Ala.  415,  10  L.R.A.(N.S.) 
653,  48  So.  726;  Singer  Sewing  Mach. 
Co.  V.  Methvin  (1913)  184  Ala.  654,  63 
So.  997. 

California.— Riffel  v.  Letts  (1877) 
81  Cal.  App.  426,  160  Pac.  845. 

Indiana. — Singer  Sewing  Mach.  Co. 
V.  Phipps  (1911)  49  Ind.  App.  196,  94 
N.  E.  798. 

Iowa. — Biggs  V.  Seufferlein  (1914) 
164  Iowa,  241,  L.R.A.1915F,  678,  146 
N.  W.  507. 

Massachusetts.  —  Levi  t.  Brooks 
(1877)  121  Mass.  501. 

Minnesota. — Frederickson  v.  Singer 
Mfg.  Co.  (1888)  38  Minn.  856,  87  N.  W. 
463. 

New  York.— Peddie  v.  Gaily  (1905) 
109  App.  Div.  178,  95  N.  Y.  Supp.  652; 
O'Connell  v.  Samuel  (1894)  81  Hun, 
357,  80  N.  Y.  Supp.  889;  Regg  v.  Buck- 
leyrNewhall  Co.  (1911)  72  Misc.  887, 
130  N.  Y.  Supp.  172. 

Wisconsin. — Gerstein  v.  Adams  Co. 
(1919)  —  Wis.  — ,  173  N.  W.  209. 

The  following  cases  are  illustrative 
of  acts  by  a  servant  which  will  con- 
stitute an  assault  and  battery  upon  a 
woman  by  the  master : 

In  Regg  v.  Buckley-Newhall  Co. 
(N.  Y.)  supra,  it  is  held  that  an  em- 
ployee was  acting  within  the  scope  of 
his  emplosrment  in  retaking  property 
sold  conditionally,  and  that  hence,  the 
employer  was  liable  for  an  assault 
committed  by  him  in  retaking  the  prop- 
erty, where  his  instruction  was  to  en- 
ter the  premises  where  the  property 
was  situated,  if  permitted  to  do  so, 
and  to  repossess  himself  of  the  chattel 
for  the  benefit  of  the  defendant.  He 
was  instructed,  however,  to  use  only 


lawful  means,  and  not  to  interfere  with 
the  rights  of  the  purchaser.  The  court 
said  that  "the  defendant  clothed  him 
with  the  discretion  of  determining 
whether  the  means  by  which  he  re- 
possessed himself  of  the  chattel  were 
'lawful  or  without  interference  with 
the  rights  of  the  plaintiff.'  Having 
vested  its  agent  with  this  discretion, 
the  agent's  acts  in  doing  the  thing  he 
was  directed  to  do  were  within  the 
scope  of  his  authority,  and  the  defend- 
ant was  not  relieved  from  responsibil- 
ity, therefore,  by  his  departure  from 
his  instructions  as  to  the  manner  in 
which  it  was  done.  .  .  .  Even  if  the 
agent  acted  in  direct  violation  of  hi» 
instructions  as  to  the  use  of  force  or 
the  committing  of  an  assault,  the  rule 
is  the  same.  The  master  cannot  avail^ 
himself  of  the  benefits  of  his  servant's 
acts,  as,  in  this  case,  by  the  retention 
of  the  chattels  so  taken  possession  of 
by  the  agent,  and  repudiate  responsi- 
bility for  the  manner  of  the  taking."^ 
The  court  also  approves  of  the  gen- 
eral rule  that  "a  principal  cannot  ex- 
onerate himself  from  liability  for  the 
acts  of  his  agent  by  showing  that  they 
were  committed  in  violation  of  in- 
structions." 

In  Texas  Coal  &  Fuel  Co.  v.  Aren- 
stein  (1900)  22  Tex.  Civ.  App.  441,  55 
S.  W.  127,  the  facts  were  that  a  coal 
mining  company  operated  a  mercantile 
establishment  in  connection  with  its 
mining  business.  An  employee  of  the 
company,  under  the  direction  of  the 
manager  of  the  mercantile  business^ 
committed  an  assault  and  battery  upon 
the  plaintiff  in  an  effort  to  compel  her 
to  desist  from  selling  merchandise 
against  a  rule  of  the  company.  No 
justification  for  this  assault  was  at- 
tempted, and  the  company  was  held 
liable  for  the  act  of  its  employee. 

In  O'Connell  v.  Samuel  (1894)  81 
Hun,  857,  80  N.  Y.  Supp.  889,  the  seller 
of  goods  by  conditional  sale  is  held 
liable  for  an  assault  upon  a  female 
purchaser  by  an  employee  in  endeav- 
oring to  retake  the  goods.  In  this  cas» 
the  employee  forced  his  way  Into  the 
purchaser's  house  despite  her  resist- 
ance. In  the  mSMe  the  plaintiff's  dres» 
was  torn,  and  she  claimed  some  bodily- 
injuries  were  inflicted  upon  her 
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In  Geraty  t.  Stern  (1883)  SO  Hun 
(N.  Y.)  426,  the  facts  were  that  the 
plaintiff,  while  purchasinsr  at  the  de- 
fendant's store  an  article  of  clothing, 
put  it  on  preparatory  to  making  the 
purchase;  an  employee  of  the  defend- 
ant approached  her  and  told  her  that 
she  did  not  want  to  purchase  the  gar- 
ment, and  used  language  to  indicate 
that  she  was  a  spy  for  a  rival  store. 
He  directed  the  saleswoman  to  take 
the  garment  off  from  the  plaintiff, 
which  was  done.  This  conduct  was 
held  to  constitute  an  assault,  for 
which  the  defendant  was  liable. 

In  McDonald  v.  Franchere  Bros. 
(1897)  102  Iowa,  496.  71  N.  W.  427, 
it  was  held  to  constitute  an  assault 
for  a  clerk  to  touch  a  lady  customer 
and  request  her  to  come  with  him  to 
another  room,  where  he  accused  her 
of  shoplifting. 

In  Gerstein  v.  Adams  Co.  (1919)  — 
Wis.  — ,  173  N.  W.  209,  the  defendant's 
employees  tore  the  plaintiff's  waist  and 
punched  her  in  the  abdomen  in  forcibly 
taking  from  her  a  clock  which  she  had 
purchased  on  the  instalment  plan,  and 
*  which  she  had  not  entirely  paid  for. 
The  court  said :  "The  evidence  is  prac- 
tically undisputed  that  the  clock  was 
taken  by  the  employees  of  the  defend- 
ant while  engaged  in  the  course  of 
their  employment;  hence  their  em- 
ployer, the  defendant  here,  was  liable 
for  the  negligent  or  wrongful  act  of 
his  servants,  committed  while  endeav- 
oring to  perform  a  duty  delegated  to 
them  by  the  master,  notwithstanding 
the  method  adopted  by  the  servants 
may  not  have  been  authorized,  and 
even  may  have  been  prohibited,  by  the 
master." 

In  Makuc  ▼.  Majestic  Hotel  Co. 
(1917)  165  N.  T.  Sapp.  232,  it  is  held 
that  the  management  of  a  hotel  is  lia- 
ble for  the  act  of  a  special  officer  in 
using  unnecessary  force  by  roughly 
handling  a  female  servant  of  a  guest 
in  ejecting  her  from  the  hotel,  al- 
though the  servant  was  ejected  at  the 
request  of  the  guest.  But  it  was  held 
that  the  mistress  was  not  liable  to  the 
servant  for  the  assault. 

In  Bouillon  v.  Laclede  Gaslight  Co. 
(1910)  14iB  Mo.  App.  462,  129  S.  W. 
401,  it  appeared  that  the  representa- 
6  A.L.R.— 64. 


tive  of  a  gas  company  wrongfully  en- 
tered the  plaintiff's  bouse  when  she 
was  confined  to  her  bed  by  sickness, 
and  engaged  in  an  altercation  with  a 
nurse,  he  insisting  upon  going  through 
the  apartment  to  reach  the  basement 
in  order  to  read  a  meter  there  which 
was  connected  with  a  gas  pipe  line  to 
another  apartment  The  result  of  the 
altercation  was  greatly  to  shock  and 
frighten  the  plaintiff.  This  conduct, 
however,  was  held  not  to  constitute  an 
assault  and  battery,  although  it  did 
constitute  trespass. 

As  pointed  out,  even  where  the  act 
of  the  defendant's  servant  clearly  con- 
stitutes an  assault  upon  the  injured 
woman,  the  important  question  may 
be  whether  or  not  the  act  was  within 
the  scope  of  the  servant's  employment, 
and  this  question  has  in  some  cases 
apparently  been  determined  without 
refeirence  to  the  sex  of  the  assaulted 
party.  For  example,  the  master  has 
been  held  not  liable  for  an  assault 
committed  by  his  servant,  on  the 
ground  that  the  servant,  in  forcibly 
taking  from  the  buyer  property  condi- 
tionally sold  to  the  plaintiff,  was  act- 
ing contrary  to  his  express  instruc- 
tions. Feneran  v.  Singer  Mfg.  Co. 
(1897)  20  App.  Div.  576.  47  N.  Y.  Supp. 
284.  In  McGrath  v.  Michaels  (1903) 
80  App.  Div.  458,  81  N.  Y.  Supp.  109, 
the  master  was  held  not  liable  for  an 
assault  committed  upon  a  woman  by 
his  collector  in  endeavoring  to  retake 
property  conditionally  .  sold  to  her, 
where  the  employee  grabbed  the  plain- 
tiff by  the  shoulder,  forced  her  against 
the  door,  threw  her  upon  the  floor,  and 
fell  upon  her,  calling  her  vulgar 
names.  The  court  said  that  the  de- 
fendant was  not  responsible  for  the 
wilful  misconduct  of  the  servant, 
which  was  not  within  the  scope  of  his 
employment. 

In  Hardeman  v.  Williams  (1907)  150 
Ala.  415,  10  L.R.A.(N.S.)  653,  48  So. 
726,  the  facts  were  that  a  man  having 
a  lien  upon  household  furniture  for 
a  money  loan  sent  his  employees  to 
take  the  furniture  under  a  power  con- 
tained in  a  mortgage  on  the  furniture. 
Before  any  attempt  was  made  to  re- 
more  the  furniture,  the  defendant's 
servants  and  ttie  plaintiff  engaged  in 
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an  altercation  which  finally  resulted  in 
considerable  fighting,  in  which  the 
plaintiff  was  more  or  less  bruised  and 
beaten.  It  was  held  that  the  defendant 
was  not  liable  for  the  acts  of  his  em- 
ployees, on  the  ground  that  they  hiad 
not  yet  undertaken  to  remove  the  fur- 
niture, and  hence  the  assault  was  not 
committed  during  the  course  of  or  in 
the  scope  of  their  employment.  The 
court  said  that  the  evidence  did  not 
afford  any  inference  that  the  assault 
was  committed  for  the  purpose  of  pro- 
moting any  interest  of  the  defendant, 
or  that  the  employees'  conduct  was  in 
line  with  their  duties  as  agents. 

In  Kohl  V.  H.  P.  Lenhart  Furniture 
Go.  (1914)  68  Ind.  App.  7,  106  N.  E. 
399,  it  appeared  that  the  seller  of 
goods  on  conditional  sale  sued  out  a 
writ  of.  replevin  to  recover  the  goods. 
The  officer  serving  the  writ,  in  order 
to  obtain  possession  of  one  of  the  arti- 
cles, directed  an  employee  of  the  sell- 
er to  release  the  plaintiff's  hold  on  the 
article.  For  the  assault  committed  in 
removing  the  plaintiff's  hands  from 
the  stove,  the  employer  was  held  not 
liable,  since  the  employee  was  acting 
under  the  instruction  of  the  ofiicer, 
and  not  within  the  scope  of  his  em- 
ployment. It  was  apparently  assumed 
that  the  acts  complained  of  consti- 
tuted an  assault. 

It  has  been  held  that  where  a  serv- 
ant delivers  goods  c.  o.  d.,  and  delivers 
them  without  getting  his  pay,  and  by 
the  rules  of  his  employer  he  does  this 
at  his  own  risk,  a  battery  committed 
by  him  at  a  subsequent  time  in  under- 
taking to  collect  the  amount  due  is 
beyond  the  scope  of  his  employment, 
and  his  employer  is  not  liable  there- 
for. McDermott  v.  American  Brew- 
ing Co.  (1901)  106  La.  124,  62  L.R.A. 
684,  83  Am.  St.  Rep.  226,  29  So.  498; 
Steinman  v.  Baltimore  Antiseptic 
Steam  Laundry  Co.  (1908)  109  Md.  62, 
21  L.R.A.(N.S.)  884,  71  Atl.  517. 

But,  as  already  pointed  out,  the  mas- 
ter may  be  liable  for  an  assault  com- 
mitted by  an  employee  upon  a  woman, 
although  the  employee  was  clearly  act- 
ing in  violation  of  the  master's  in- 
structions, the  circumstances,  how- 
ever, being  such  as  to  impose  upon  the 


master  the  duty  of  protecting  the  as- 
sailed party. 

For  example,  a  carrier  is  liable  for 
the  damage  to  a  female  passenger  by 
her  forcible  defilement  by  an  employee 
of  the  carrier  during  the  existence  of 
the  relation  of  passenger  and  carrier. 
Garvik  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(1906)  131  Iowa,  416,  117  Am.  St.  Rep. 
432,  108  N.  W.  327.  In  Dickinson  v. 
Scruggs  (1917)  155  C.  C.  A.  488,  242 
Fed.  900,  the  carrier  was  held  liable 
for  assault  and  ravishment  committed 
by  a  porter  upon  a  passenger,  provid- 
ing the  act  of  the  porter  was  against 
the  consent  of  the  passenger.  It  was, 
however,  held  that  if  the  consent  was 
produced  through  fear,  it  was  no  bar 
to  the  action. 

In  Pine  Bluff  &  A.  R.  Go.  v.  Wash- 
ington (1915)  116  Ark.  179,  172  S.  W. 
872,  a  carrier  w-\s  held  liable  for  an 
assault  upon  a  female  passenger  by 
the  act  of  a  brakeman  in  shooting  her 
through  the  arm  because  she  refused 
to  resume  immoral  relations  with  him. 

In  Birmingham  R.  Light  &  P.  Co.  v. 
Parker  (1909)  161  Ala.  248,  50  So.  54, 
a  carrier  was  held  liable  for  an  assault 
by  its  conductor  upon  a  female  passen- 
ger by  his  grasping  her  by  the  arm 
and  shoulder  and  winking  and  smiling 
at  her. 

In  Strother  v.  Aberdeen  &  A.  R.  Co. 
(1898)  123  N.  C.  197,  81  S.  B.  386,  a 
common  carrier  is  held  liable  in  an 
action  of  tort  for  the  acts  of  its  con- 
ductor in  making  insolent  remaiics  to 
a  female  passenger  while  she  was  on 
the  train  in  charge  of  this  conductor. 

In  McGhee  v.  McCarley  (1900)  44 
G.  C.  A.  262,  103  Fed.  56,  a  carrier  is 
held  liable  for  the  death  of  a  little 
girl,  caused  by  being  run  over  by  a 
train,  where  she  ran  upon  the  track  in 
front  of  the  train  through  fright 
caused  by  an  assault  upon  her  mother 
by  the  station  agent  in  attempting  to 
defile  her. 

In  Dawson  v.  Metropolitan  Street 
R.  Co.  (1911)  167  Mo.  App.  6^,  138 
S.  W.  666,  the  court  assumed  the  lia< 
bility  of  a  common  carrier  for  the  act 
of  a  servant  in  committing  an  assault 
and  battery  upon  a  young  girl.  The 
ca^e,  however,  was  disposed  of  on 
other  grounds. 
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In  Friar  v.  Orange  &  N.  W.  R.  Co. 
(1907)  45  Teac  Civ.  App.  564,  101  S. 
W.  274,  it  appeared  that  an  intoxicated 
passenger  gave  his  pistol  to  his  wife 
and  she  sat  upon  it.  The  brakeman 
of  the  train  reached  under  her  and 
secured  the  pistol.  His  conduct  was 
held  not  to  constitute  an  assault  upon 
her. 

In  Western  &  A.  R.  Co.  v.  Jackson 
(1917)  21  Ga.  App.  60,  93  S.  E.  647,  a 
carrier  was  held  not  liable  for  an  as- 
sault based  upon  insulting  proposals 
made  to  a  female  passenger  by  a  man 
employed  by  an  agent  of  the  carrier 
to  convey  the  passenger  a  distance 
back  on  the  line  of  the  cari^ier's  road, 
the  carrier  having  mistakenly  carried 
the  passenger  by  the  station.  This 
holding,  howev^  was  not  based  on 
the  ground  that  the  carrier  might  not 
be  liable  under  such  circumstances, 
but  on  the  ground  that  the  agent  of  the 
carrier  was  not  guilty  of  negligence  in 
employing  the  driver,  he  being  a  man 
of  good  ireputation. 

A  carrier  is  not  liable  for  frighten- 
ing a  female  passenger  by  an  attempt 
by  its  servants  to  eject  from  the  car 
the  father  of  such  female.  Chesa- 
peake &  0.  R.  Co.  V.  Robinett  (1909) 
151  Ky.  778,  45  LJl.A.(N.S.)  438,  152 
S.  W.  976. 

There  are  many  cases  considering 
the  liability  of  a  common  carrier  for 
the  acts  of  its  employees  in  ejecting 
passengers  from  a  train.  These  cases 
are  not  included  herein,  since,  while 
th^  may  involve  an  assault  or  an  as- 
sault and  battery,  they  also  involve 
questions  peculiar  to  the  relation  of 
passenger  and  carrier. 

in.  InOeeent  aaaaulta,  rovMmtent,  etc. 

a.  In  general. 

Where  an  assault  is  accompanied  by 
lascivious  conduct  by  the  assailant, 
and  he  improperly  handles  the 
wronged  female,  or  indulges  in  undue 
or  indecent  familiarities  with  her  per- 
son, it  constitutes  at  least  an  indecent 
assault,  and  if  the  intention  is  to  se- 
cure carnal  knowledge  of  the  female, 
it  will  constitute  assault  with  intent 
to  rape,  and  where  actually  accompa- 
nied by  ravishment,  it  will  constitute 
rape,  providing  the  woman  does  not 


consent  to  the  acts  complained  of. 
This  doctrine  finds  support  in  the  fol- 
lowing cases,  which  involve  an  assault 
of  one  of  the  characters  mentioned: 

Alabama. — Haydon  v.  State  (1916) 
—  Ala.  App.  — ,  72  So.  586  (indecent 
assault) . 

Arkansas.  —  Davis  v.  Richardson 
(1905)  76  Ark.  849,  89  S.  W.  818  (in- 
decent assault). 

California.— Lind  v.  Closs  (1891)  88 
Cal.  6,  26  Pae.  972  (ravishment); 
Valencia  v.  Milliken  (1916)  31  Cal. 
App.  583,  160  Pac.  1086  (assault  and 
ravishment) . 

Connecticat.  —  Stratton  v.  Nichols 
(1850)  20  Conn.  327  (assault  with  in- 
tent to  have  illicit  intercourse) ;  List 
V.  Miner  (1901)  74  Conn.  50,  49  Atl, 
856  (ravishment). 

Georgia.— Pye  v.  Gillis  (1911)  9  Ga. 
App.  725,  72  S.  E.  190  (assault  to 
rape) . 

nUnois.  —  Dickey  v.  McDonnell 
(1866)  41  111.  62  (assault  to  rape) ; 
Timmons  v.  Broyles  (1868)  47  111.  92 
(assault  with  intent  to  rape)  ;  Sutton  v. 
Johnson  (1871)  62  111.  209  (assault  to 
rape) ;  Beseler  v.  Stephani  (1874)  71 
111.  400  (assault  with  intent  to  secure 
sexual  intercourse)  ;,  Miller  v.  Balthas- 
ser  (1875)  78  111.  302  (assault  to 
rape)  ;  Wolflf  v.  Van  Housen  (1894)  55 
111.  App.  295  (assault  to  rape) ;  Palmer 
V.  Baum  (1906)  123  111.  App.  584 
(ravishment). 

Indiana.— Ogle  v.  Brooks  (1882)  87 
Ind.  600.  44  Am.  Rep.  778  (assault  to 
secure  consent  to  sexual  intercourse) ; 
Wolf  V.  Trinkle  (1885)  103  Ind.  355, 
8  N.  E.  110  (indecent  assault) ;  Tim- 
mons V.  Kenrick  (1908)  58  Ind.  App. 
490,  102  N.  E.  52  (assault  to  secure 
sexual  intercourse) ;  McGlone  v.  Han- 
ger (1918)  56  Ind.  App.  243,  104  N.  E. 
118  (assault  to  rape). 

Iowa. — ^Rogers  v.  Winch  (1889)  76 
Iowa,  546,  41  N.  W.  214  (indecent  as- 
sault) ;  McMurrin  v.  Rigby  (1890)  80 
Iowa,  822,  45  N.  W.  877  (ravishment)  ; 
Stames  v.  Stevenson  (1904)  —  Iowa, 
— ,  98  N.  W.  812;  Garvik  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  (1906)  131  Iowa, 
415,  117  Am.  St.  Rep.  482,  108  N.  W. 
327  (ravishment) ;  Luttermann  v. 
Romey  (1909)  148  Iowa,  283, 121  N.  W. 
1040    (assault  to  secure  consent  to 
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sexual  intercourse)  ;  Smith  v.  Hendrix 
(1910)  149  Iowa,  255,  128  N.  W.  360 
(ravishment) ;  Williams  v.  Budgett 
(1919)  —  Iowa,  — ,  172  N.  W.  288 
(ravishment). 

Kentucky.— Collins  v.  Wilson  (1897) 
18  Ky.  L.  Rep.  1049,  39  S.  W.  33  (in- 
decent assault  to  secure  intercourse)  ; 
Ragsdale  v.  Ezell  (1899)  20  Ky.  L.  Rep. 
1567,  49  S.  W.  775  (indecent  assault). 

Lmiisiana. — Coram  v.  Henry  (1916) 
138  La.  596,  70  So.  526  (indecent  as- 
sault) . 

Maine^— Gore  v.  Curtis  (1909)  81 
Me,  403,  10  Am.  St.  Rep.  265,  12  Atl. 
314. 

Massachusetts.  —  Morrissey  v.  Ing- 
ham (1872)  111  Mass.  68  (ravish- 
ment); Miller  v.  Curtis  (1893)  158 
Mass.  127,  35  Am.  St.  Rep.  469,  32 
N.  E.  1039  (indecent  assault). 

Michigan.  —  Elliott  v.  Van  Buren 
(1875)  33  Mich.  49,  20  Am.  Rep.  668 
(assault  and  battery  with  intent  to 
ravish) ;  Fay  v.  Swan  (1880)  44  Mich. 
544,  7  N.  W.  215  (assault  with  intent 
to  ravish) ;  Mawich  v.  Elsey  (1881) 
47  Mich.  10,  8  N.  W.  587,  10  N,  W.  57 
(indecent  assault) ;  Derwin  v.  Parsons 
(1884)  52  Mich.  425,  50  Am.  Rep.  268, 
18  N.  W.  200  (assault  with  intent  to 
ravish) ;  Schenk  v.  Dunkelow  (1888) 
70  Mich.  89,  37  N.  W.  886  (rape); 
Harris  v.  Neal  (1908)  153  Mich.  57, 
116  N.  W.  535  (rape) ;  Totten  v.  Totten 
(1912)  172  Mich.  565,  138  N.  W.  257 
(ravishment) ;  Hartwig  v.  Kell  (1917) 
199  Mich.  603,  165  N.  W.  698  (ravish- 
ment) . 

Minnesota.  —  Gardner  v.  Kellogg 
(1877)  23  Minn.  463  (indecent  as- 
sault) ;  Bingham  v.  Bernard  (1886)  36 
Minn.  114,  30  N.  W.  404  (indecent  as- 
sault);  Schnek  v.  Hagar  (1877)  24 
Minn.  339  (indecent  assault)  ;  Witzka 
V.  Moudry  (1901)  83  Minn.  78,  85  N. 
W.  911  (indecent  assault  accompanied 
by  ravishment) ;  Nyman  v.  Lynde 
(1904)  93  Minn.  257,  101  N.  W.  163 
(ravishment) ;  Nickolay  v.  Orr,  post, 
1048  (indecent  assault). 

Missouri.  —  Robinson  v.  Musser 
(1883)  78  Mo.  153  (indecent  assault 
accompanied  by  rape) ;  Champagne  v. 
Hamey  (1905)  189  Mo.  709,  88  S.  W. 
92  (ravishment) ;  Weasel  v.  Lavender 
(1914)   262  Mo.  421,  171  S.  W.  331 


(indecent  assault  and  ravishment) ; 
Mohelsky  v.  Hartmeister  (1897)  68 
Mo.  App.  818  (assault  and  ravish- 
ment);  Linville  v.  Green  (1907)  125 
Mo.  App.  289,  102  S.  W.  67  (ravish- 
ment);  Koenke  v.  Bauer  (1912)  162 
Mo.  App.  718,  146  S.  W.  506  (ravish- 
ment) ;  Lemmons  v.  Robertson  (1912) 
164  Mo.  App.  85,  148  S.  W.  189  (inde- 
cent assault);  Booher  v.  Trainer 
(1913)  172  Mo.  App.  376, 157  S.  W.  548 
(indecent  assault) ;  Marts  v.  Powell 
(1913)  176  Mo.  App.  124, 161  S.  W.  871 
(indecent  assault) ;  Williams  v.  Col- 
lins (1914)  180  Mo.  App.  146,  167  S. 
W.  1189  (rape). 

Nebraska.  —  Atkins  v.  Gladwish 
(1889)  25  Neb.  390,  41  N.  W.  347  (in- 
decent assault) ;  Kramer  v.  Weigand 
(1912)  91  Neb.  47, 135  N.  W.  230  (rav- 
ishment). 

New  York.  —  Dean  v.  Raplee  (1895) 
145  N.  Y.  319,  39  N.  E.  952  (assault 
and  battery  with  ravishment) ;  Young 
V.  Johnson  (1890)  123  N.  Y.  226,  25 
N.  E.  363  (ravishment) ;  Haulish  v. 
Boiler  (1902)  72  App.  Div.  559,  75  N. 
Y.  Supp.  992  (assault  with  intent  to 
ravish) ;    Cholodnicka    v.    Gloniclzek 

(1912)  150  App.  Div.  206,  184  N.  Y. 
Supp.  650  (assault  and  battery  accom- 
panied with  ravishment) ;  Boyles  v. 
Blankenhom  (1915)  168  App.  Div.  388, 
158  N.  Y.  Supp.  466,  affirmed  in  (1917) 
220  N.  Y.  624,  115  N.  E.  443  (ravish- 
ment) ;  Wright  v.  Grant  (1887)  6  N.  Y. 
S.  R.  362  (assault  and  rape) ;  Schaef- 
fer  V.  Oppenheimer  (1887)  9  N.  Y.  S. 
R.  688  (ravishment) ;  Grossman  v. 
Bradley  (1868)  53  Barb.  125  (ravish- 
ment) ;  Ford  v.  Jones  (1871)  62  Barb. 
484  (indecent  assault) ;  Gulerette  v. 
McKinley  (1882)  27  Hun,  820  (inde- 
cent assault)  ;  Koenig  v.  Notfc  (1859) 
2  Hilt.  328,  8  Abb.  Pr.  384  (ravish- 
ment). 

North  Dakota.— Kinneberg  y.  Kinne- 
berg  (1899)  8  N.  D.  311,  79  N.  W.  387 
(assault  to  commit  rape). 

Ohio.— Bormuth  v.  Beyer  (1895)  6 
Ohio  C.  D.  548  (criminal  assault) ; 
Sayen  v.  Ryan  (1895)  9  Ohio  C.  C.  681 
(indecent  assault). 

Oklahoma.    —    Watson    v.    Taylor 

(1913)  35  Okla.  768, 131  Pac.  922  (rav- 
ishment) ;  Priboth  v.  Haveron  (1914) 
41  Okla.  692,  139  Pac.  978   (ravish- 
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mat);  Weber  v.  Weber    (1919)  — 
Okla.  — >  179  Pac.  81  (ravishment). 

Oregon.— Hough  v.  Iderhoff  (1914) 
<9  Or.  668,  61  LJt.A.(N.S.)  982.  139 
Pae.  931,  Ana.  Cas.  1916A,  247  (rav- 
ighmait). 

Pran^ylTania.  —  W v.    D 

(1884)  .14  W.  N.  C.  289  (ravishment). 

PorU  Rleo.  —  O'Kelley  v.  Urjral 
(1910)  5  Porto  Rico  Fed.  Rep.  520 
(raviahment). 

Rhode  Island.  —  Mitchell  v.  Work 
(1882)  13  R.  I.  646  (indecent  assault) ; 
Eaton  V.  Thrift  (1908)  —  R.  L  — ,  69 
Atl.  764  (indecent  assault). 

Texas.— Leach  v.  Leach  (1896)  11 
Tex.  Civ.  App.  699,  33  S.  W.  703  (rav- 
ishment) ;  Krause  v.  Spinn  (1899)  21 
Tex.  Civ.  App.  610,  52  S.  W.  91  (inde- 
cent assault) ;  Altman  v.  Eckermann 
(1910)  —  Tex.  Civ.  App.  — ,  182  S.  W. 
523   (ravishment). 

Vermont.  —  Alexander  v.  Blodgett 
(1872)  44  Vt.  476  (indecent  assault). 

Washington. — Jensen  v.  Lawrence 
(1916)  94  Wash.  148, 162  Pac.  40,  Ann. 
Cas.  1917E,  133  (ravishment);  Eck- 
hart  V.  Peterson  (1917)  94  Wash.  879, 
162  Pac.  651  (ravishment). 

Wisconsin.— Watry  v.  Ferber  (1864) 
18  Wis.  500,  86  Am.  Dec.  789  (ravish- 
ment) ;  Bruske  v.  Neugent  (1903)  116 
Wis.  488,  93  N.  W.  454  (indecent  as- 
sault);  Barton  v.  Bruley  (1903)  119 
Wis.  326,  96  N.  W.  815  (indecent  as- 
sault) ;  Sletten  v.  Madison  (1904)  122 
Wis.  261,  99  N.  W.  1020  (indecent  as- 
saiUt) . 

Ctmada.  —  Hopkinson  v.  Perdue 
(1004)  8  Ont.  L.  Rep.  228, 3  Ont.  Week. 
Rep.  934,  2  Ann.  Cas.  230  (indecent 
assault)  ;  Gross  v.  Brodrecht  (1897)  24 
Ont.  App.  Rep.  687  (indecent  assault). 

Ireland-— Hegarty  v.  Shine  (1878) 
14  Cox,  C.  C.  146,  Ir.  L.  R.  4  C.  L.  288 
(ravishment). 

b.  Mattera  con.-titi-.ting  indecent  tuuault. 

The  following  cases  are  illustrative 
of  acts  which  will  constitute  an  in- 
decent assault: 

In  Mallett  v.  Beale  (1886)  66  Iowa, 
70,  28  N.  W.  269,  it  was  held  to  consti- 
tute assault  and  battery  where  the  de- 
fendant entered  the  house  of  the  plain- 
tiff, a  married  woman,  seized  and 
pushed  her  and  used  considerable  vio- 
Imce  toward  her,  with  the  view  of 


inducing  her  to  consent  to  sexual  in- 
tercourse with  him. 

In  Atkins  v.  Gladwish  (1889)  25 
Neb.  390,  41  N.  W.  S47,  it  is  held  to 
constitute  an  indecent  assault  for  the 
defendant  to  tip  the  plaintiff  under 
the  chin  and  undertake  to  put  his  arm 
around  her. 

In  Timmons  ▼,  Broyles  (1868)  47 
nL  92,  it  appeared  that  the  defendant 
told  tiie  plaintiff,  a  married  woman, 
Ihat  she  looked  mighty  sweet,  and 
that  he  caught  her  around  the  body 
with  his  right  arm,  took  hold  of  and 
raised  her  clothing  with  his  left  hand, 
and  solicited  intercourse  with  her. 
These  matters  were  held  not  to  show 
an  assault  with  intent  to  ravish  the 
plaintiff  by  force  and  against  her  will. 
It  constitutes  an  indecent  assault 
for  a  man  to  pull,  hug,  and  kiss  a 
woman  against  her  consent  and  make 
indecent  proposals  to  her.  Davis  v. 
Richardson  (1905)  76  Ark.  349,  .89 
S.  W.  318. 

But  it  does  not  constitute  an  inde- 
cent assault  merely  to  make  improper 
and  indecent  proposals  to  a  woman. 
Ibid. 

It  has  been  held  that  the  mere  act 
of  laying  hands  on  a  married  woman 
may  constitute  an  unlawful  assault, 
and,  together  with  other  circum- 
stances, may  support  a  finding  that 
the  assault  was  for  the  purpose  of 
securing  carnal  intercourse  with  her. 
Hatchett  v.  Blacketer  (1916)  162  Ky. 
266, 172  S.  W.  538. 

In  McGlone  v.  Hauger  (1918)  56 
bid.  App.  243,  104  N.  E.  118,  in  an- 
swering the  contention  that  the  mere 
preparation  to  commit  an  indecent  as- 
sault does  not  constitute  such  an  as- 
sault, but  there  must  be  a  threat  or 
offer  to  do  physical  injury,  the  court 
said  that  it  could  not  agrree  with  this 
contention;  that  while  it  might  be 
difficult  in  some  instances  to  determine* 
just  where  preparation  ended  and  as- 
sault began,  yet  where,  as  in  the  in- 
stant case,  the  defendant  disrobed  and 
broke  into  the  privacy  of  the  plain- 
tiff's bedroom  at  an  hour  of  the  night 
when  she  might  be  expected  to  be 
disrobed  and  in  bed,  the  assault  began 
when  he  thus  brcJie  into  plaintiff's 
bedroom. 
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In  Ford  v.  Scbliessman  (1900)  107 
Wis.  479,  83  N.  W.  761,  it  appeared  that 
the  defendant  entered  the  plaintiff's 
house  during  the  absence  of  her  hus- 
band, although  the  plaintiff  had  for- 
bidden his  doing  so;  that  he  "fussed" 
with  his  pants,  but  made  no  demon- 
stration toward  the  plaintiff,  and 
shortly  thereafter  help  arrived  and 
took  the  defendant  away.  This  evi- 
dence was  held  not  to  show  an  assault 
upon  the  plaintiff;  it  was,  however, 
held  that  the  defendant  was  liable  to 
plaintiff  in  an  action  of  trespass  for 
entering  the  house. 

C.  Effect  of  consent  of  female. 
1.  In  general. 

Even  though  undue,  improper,  or  in- 
decent familiarities  with  a  female  per- 
son, or  carnal  knowledge  of  her  per- 
son, is  unlawful,  these  matters  do  not 
constitute  an  assault  and  battery,  an 
indecent  assault,  or  a  ravishment,  if 
the  female  consents  thereto. 

Federal — Amau  y  O'Kelley  v.  Urgal 
(1910)  5  Porto  Rico  Fed.  Rep.  520. 

California. — Lind  v.  Closs  (1891)  88 
Gal.  6,  25  Pac.  972. 

Illinois.  —  Dickey  v.  McDonnell 
(1866)  41  111.  62;  Beseler  v.  Stephani 

(1874)  71  111.  400;  Miller  v.  Balthasser 

(1875)  78  111.  302;  Nicholla  v.  Colwell 
(1904)  113  111.  App.  219. 

MissourL — Linville  v.  Green  (1907) 
125  Mo.  App.  289,  102  S.  W.  67. 
Nebraska.  —  Kramer    v.    Wiegand 

(1912)  91  Neb.  47,  135  N.  W.  230. 
New  York.— Dean  v,  Raplee  (1895) 

145  N.  Y.  319,  39  N.  E.  952;  Pillow  v. 
Bushnell  (1849)  5  Barb.  156;  Boyles 
V.  Blankenhom  (1915)  168  App.  Div. 
388,  163  N.  Y.  Supp.  466,  affirmed  in 
(1917)  220  N.  Y.  624,  115  N.  E.  448. 
Oklahoma.    —    Watson    v.    Taylor 

(1913)  35   Okla.  768,   131   Pac.  922; 
Priboth  V.  Haveron   (1914)   41  Okla. 

'  692,  139  Pac.  973. 

Oregon. — Hough  v.  Iderhoff  (1914) 
69  Or.  568,  51  L.R.A.(N.S.)  982,  139 
Pac.  931,  Ann.  Gas.  1916A,  247. 

Texas.  —  Altman  v.  Eckermann 
(1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
523. 

Ireland.  —  Hegarty  v.  Shine  (1878) 
14  Cox,  C.  C.  145,  Ir.  L.  R.  4  C.  L.  288. 
I    In  making  an  indecent  assault  upon 


a  woman,  what  the  defendant  may  sup- 
pose are  her  wishes  is  immaterial. 
Unless  she  directly  gives  him  the  right 
to  suppose  that  she  consents  to  his 
conduct,  he  has  no  right  to  make  any 
attempt  in  the  direction  of  violating 
her  person  without  her  express  and  di- 
rect consent,  to  be  first  had  and  ob- 
tained. If  he  proceeds  at  all  without 
such  free  and  full  consent,  it  is  at 
his  own  risk.  Alexander  v.  Blodgett 
(1872)  44  Vt.  476. 

It  must  appear  that  the  ravishment 
was  accomplished  by  the  defendant 
with  the  intention  to  effect  his  purpose 
in  defiance  of  all  resistance,  and  that 
it  was  without  the  consent  of  the  fe- 
male assaulted,  and  that  she  resisted 
to  the  best  of  her  ability  under  ^he  cir- 
cumstances. Dean  v.  Raplee  (1895) 
145  N.  Y.  319,  39  N.  E.  952. 

In  Kramer  v.  Weigand  (1912)  91 
Neb.  47,  135  N.  W.  230,  it  is  held  that 
the  consent  of  the  plaintiff  to  the  un- 
lawful act  of  the  defendant  made  her 
a  participant  in  the  wrong  and  pre- 
cluded a  recovery  by  her. 

In  Hegarty  v.  Shine  (1878)  14  Cox, 
C.  C.  (Ir.)  145,  a  woman  sought  to  re- 
cover damages  for  an  assault  based 
upon  the  fact  that  the  defendant  in- 
fected her  with  a  venereal  disease,^ 
while  she  was  voluntarily  engaging 
with  him  in  sexual  intercourse.  In 
holding  that  these  circumstances  did 
not  show  the  defendant  to  be  guilty  of 
an  assault,  the  court  said:  'In  the 
present  case  the  fraud  relied  upon  to 
annul  the  plaintiff's  consent  is  the 
concealment  of  a  fact  which,  if  known, 
would  have  induced  her  to  withhold  it. 
But  before  this  effect  is  attributed  to 
such  a  concealment,  it  seems  to  me  rea- 
sonable to  demand,  what  is  required 
in  contract,  that  from  the  relation  be- 
tween the  parties  there  should  have 
arisen  a  duty  to  disclose  capable  of 
being  enforced.  And  how  can  this  be 
when  the  relation  is  itself  immoral  and 
for  the  indulgence  of  immorality,  and 
the  supposed  duty  for  the  object  of 
aiding  its  continuance?  To  support 
obligation  founded  upon  relation,  it 
appears  to  me  the  relation  must  be  one 
which  we  can  recognize  and  sanction." 

In  the  reported  case  (WRIGHT  v. 
Starr,  ante,  981),  it  is  held  that  in 
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an  MtioB  to  recover  for  an  assault 
presumably  to  commit  rape,  the  con- 
sent of  the  plaintiff  bars  any  right  of 
action  for  the  act  of  the  defendant,  as 
she  claimed,  in  scabbing  her  and 
pressing  her  throat  and  neck  with  his 
hands,  grabbing  her  wrist  and  press- 
ing her  wrist  watch  into  her  flesh, 
tearing  her  clothes  from  her  person, 
etc.  This  claim  of  the  plaintiff  was, 
however,  denied  by  the  defendant,  who 
testified  that  he  merely  kissed  her  with 
her  consent,  and  when  he  sought  to 
kiss  her  good-by,  she  demurred  and 
he  desisted. 

In  NichoUs  v.  Colwell  (1904)  113 
lU.  App.  219,  it  appeared  that  the  de- 
fendant' entertained  toward  the  plain- 
tiff very  friendly  feelings,  engaged 
with  her  in  a  friendly  scuffle,  during 
which  he  held  her  wrist  with  one  hand 
and  put  his  other  arm  around  her  and 
held  her  tight  in  his  embrace,  and 
gouged  and  punched  her  in  the  side 
and  chest.  The  court  said  that  the 
injuries,  if  any,  sustained  by  the  plain- 
tiff, were  accidental,  and  the  result 
of  defendant's  superior  strength  and 
the  negligent  and  reckless  manner  in 
which  he  handled  her  during  the  scuf- 
fle. Under  these  circumstances  the 
right  of  recovery  is  said  to  turn  upon 
the  question  as  to  whether  the  acts  of 
the  defendant  in  laying  his  hands  upon 
the  plaintiff  and  the  use  of  force  and 
violence  toward  her  were  unlawful  or 
otherwise.  "If  they  were  unlawful, 
the  question  of  intent  to  injure  her 
was  immaterial,  and  a  right  of  recov- 
ery exists,  and  not  otherwise.  Defend- 
ant in  error  clearly  had  no  right  to  use 
force  toward  plaintiff  in  error  except 
with  her  consent  or  acquiescence.  If 
he  chose  to  scuffle  or  wrestle  with  her 
aifainst  her  will,  he  is  liable  for  any 
damages  sustained  without  regard  to 
his  intentions.  If,  on  the  contrary,  she 
invited,  provoked,  or  encouraged  his 
acts  and  willingly  engaged  in  the  scuf- 
fle, the  qame  cannot  be  considered  as 
unlawful.  In  Hilliard  on  Torts,  vol.  1, 
p.  183,  it  is  said:  'An  action  for  as- 
sault and  battery  does  not  lie  where 
an  injury  is  done  by  unavoidable  acci- 
dent in  the  course  of  a  friendly  wres- 
tling match  or  other  lawful  athletic 
sport,  if  not  dangerous.'    Whether  or 


not  the  conduct  of  defendant  was  in- 
vited, encouraged,  or  acquiesced  in  by 
plaintiff,  and  the  subsequent  struggle 
was  merely  a  friendly  scuffle  in  which 
plaintiff  participated  willingly  and  in 
a  frigidly  or  playful  spirit,  as  to 
which  there  is  a  clear  conflict  of  evi- 
dence, was  a  question  which-  should 
have  been  submitted  to  the  jury  for  its 
determination,  in  view  of  the  fact  that 
there  was  evidence  tending  to  prove 
the  contrary.  It  was  therefore  error 
to  give  the  peremptory  instruction  to 
find  the  defendant  not  guilty." 

In  Koenke  v.  Bauer  (1912)  162  Mo. 
App.  718,  145  S.  W.  506,  in  an  action 
by  the  father  to  recover  damages  for 
an  assault  upon  his  daughter  which 
resulted  in  her  pregnancy  and  the  sub- 
sequent birth  of  a  child,  he  was  held 
entitled  to  recover  either  on  the  theory 
of  forcible  defilement  of  his  daughter, 
or  her  defilement  with  her  consent, 
since  in  the  latter  case  he  would  have 
a  cause  of  action  to  recover  damages 
resulting  from  the  loss  of  his  daugh- 
ter's services,  and  for  expenses  in- 
curred by  him  on  account  of  her  preg- 
nancy and  illness. 

a.  Consent  through  fear  or  uae  of  druos. 

It  has  been  held  that  if  the  defend- 
ant administered  to  the  plaintiff  or 
was  privy  to  administering  to  her  a 
narcotic  or  an  anesthetic  and  intoxi- 
cating liquor,  and  by  reason  thereof 
she  was  incapable  of  giving  consent  or 
offering  physical  resistance  to  her  de- 
filement, such  defilement  would  consti- 
tute rape.  Amau  y  O'Kelley  v.  Urgal 
(1910)  5  Porto  Rico  Fed.  Rep.  520. 

In  Dean  v,  Raplee  (1895)  145  N.  Y. 
319,  89  N.  E.  962,  in  considering  this 
point,  the  court  said:  "It  is  not 
often  that  such  an  assault  is  or  can 
be  described  by  a  female  with  that 
complete  fullness  of  detail  with  re- 
spect to  every  word  spoken  or  every 
fact  and  circumstance  that  may  enter 
into  the  questions  of  consent  or  resist- 
ance. When  the  proof  is  given,  as  it 
sometimes  is  in  general  terms,  the 
jury  must  still  be  satisfied  that  there 
was  no  consent,  and  that  resistance 
was  made  to  the  extent  of  the  woman's 
ability.  What  that  ability  was  must 
in  many  cases  depend  not  only  upon 
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her  strength  and  i>ower  to  defend  her- 
self or  make  herself  heard,  but  also 
upon  the  element  of  fear  when  it  ex- 
ists. The  age,  strength,  and  physical 
appearance  of  the  parties,  with  the 
manner  in  which  they  testify,  are  ele- 
ments of  some  importance  which  the 
jury  may  consider  with  all  the  other 
facts.  The  relation  which  the  parties 
bear  to  each  other,  as  in  this  case, 
may  also  be  considered.  Where  on  one 
side  we  find  extreme  youth,  inexperi- 
ence, and  dependence  united  with  the 
principle  of  fear  and  obedience,  and, 
on  the  other,  mature  age,  great  physi- 
cal power,  and  dominating  influence 
and  control  over  the  movements  and 
will  of  another,  the  question  of  con- 
sent and  resistance  must  be  deter- 
mined with  reference  to  these  condi-' 
tions." 

In  Miller  v.  Balthasser  (1876)  78  IlL 
802,  the  defendant  assaulted  the  plain- 
tiff by  laying  his  hands  upon  her  and 
threatening  to  kill  her  if  she  did  not 
submit  to  him.  He  was  held  guilty  of 
assault  and  battery,  although  the 
plaintiff  freely  thereafter  submitted 
to  sexual  intercourse  with  him.  The 
court  said  that  if  such  ultimate  con- 
sent was  not  freely  given,  and  it  was 
yielded  only  as  a  consequence  of  the 
preceding  violence,  force,  or  threats, 
then  this  intercourse  might  be  regard- 
ed as  a  part  of  the  assault  and  a 
ground  of  exemplary  damages;  that  is, 
such  damages  as  would  compensate 
the  plaintiff  for  the  wrong  to  her,  and 
also  punish  the  defendant,  and  furnish 
an  example  to  deter  others  from  like 
practices. 
3.  Where  female  under  age  of  coneent. 

Where  the  female  ravished  is  under 
the  age  of  consent  according  to  the 
terms  of  the  statute  defining  rape  as  a 
felony,  her  consent  is  no  defense  to  an 
action  at  law  to  recover  for  assault  or 
for  the  ravishment.  Watson  v.  Taylor 
(1918)  35  Okla.  768,  131  Pac.  922; 
Priboth  V.  Haveron  (1914)  41  Okla. 
692,  189  Pac.  978;  Hough  v.  Iderhoff 
(1914)  69  Or.  568,  61  L.R.A.(N.S.) 
982,  139  Pac.  931,  Ann.  Gas.  1916A, 
247 ;  Boyles  V.  Blankenhom  (1915)  168 
App.  Div.  388,  153  N.  Y.  Supp.  466, 
Affirmed  without  opinion  in  (1917)  220 
N.  Y.  624,  116  N.  E.  443. 


4k.  Consent .  after  partial  reaistance. 

Where  consent  to  carnal  intercourse 
is  procured  only  by  a  violent  and  vi- 
cious assault  upon  a  female,  such  in- 
tercourse is  to  be  considered  as  ground 
for  exemplary  damages.  Dickey  v, 
McDonnell  (1866)  41  III.  62. 

In  Beseler  v.  Stephani  (1874)  71 
111.  400,  the  facts  were  that  the  plain- 
tiff and  defendant  had  indulged  in  il- 
licit sexual  intercourse  on  frequent 
occasions.  The  plaintiff  claimed,  how- 
ever, that  such  intercourse  had  its 
inception  in  force  and  violence,  while 
the  defendant  denied  all  violence,  and 
claimed  that  such  intercourse  was 
brought  about  by  the  lascivious  con- 
duct of  the  plaintiff,  and  that  it  was 
at  all  times  with  her  consent.  Under 
these  circumstances  it  was  held  prop- 
er for  the  court  to  instruct  the  jury 
that  the  plaintiff  was  not  entitled  to 
recover  for  sexual  commerce  with  the 
defendant,  or  its  consequences,  when 
had  with  her  consent. 

Although  consent  is  a  defense  to  an 
action  of  damages  for  the  ravishment 
of  plaintiff,  it  is  not  a  defense  to  an 
action  for  assault  and  battery  commit- 
ted during  the  same  transaction.  Alt- 
man  V.  Eckermann  (1910)  —  Tex. 
Civ.  App.  — ,  132  S.  W.  523. 

The  fact  that  the  assaulted  party,  a 
girl  about  fifteen  years  old,  finally 
yielded  to  sexual  intercourse  with  the 
defendant  following  the  assault,  is  no 
defense  to  the  assault,  and  hence  is  no 
bar  to  an  action  to  recover  damages 
therefor.    Ibid. 

In  Dickey  v.  McDonnell  (1866)  41 
lU.  62,  the  court  said:  "It  matters 
not  how  suspicious  the  plaintiff  was 
or  had  reason  to  be,  of  the  intent  of 
the  defendant ;  it  matters  not  whether 
her  resistance  was  feigned  or  real,  to 
preserve  her  purity,  or  to  sell  her  vir- 
tue on  her  own  terms  and  at  her  own 
price;  it  matters  not  whether  she 
finally  assented  to  the  sexual"  connec- 
tion,— still,  if  that  assent  was  preced- 
ed by  brutal  violence  administered  for 
the  purpose  of  overcoming  her  resist- 
ance, thon  for  such  viol^ice  the  de- 
fendant must  be  made  to  answer.  It 
certainly  cannot  be  contended,  because 
a  woman  would  sell  her  person  for 
$100,  and  would  resist  with  all  her 
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physical  force  any  attempt  to  take  pos- 
session of  her  except  upon  these  terms, 
that,  therefore,  violence  may  foe  law- 
fully used  to  overcome  her;  and  if, 
after  such  violence  had  been  sufficient- 
ly used,  she  should  yield  to  her  pur- 
suer, that  thi«  ultimate  assent  would 
condone  all  previous  illegality  and 
outrage.  Even  the  poor  prostitute 
must  be  shielded  by  the  law  from  vio- 
lence, and,  however  low  may  be  the 
motive  of  her  refusal,  we  are  not 
aware  that  it  would  be  lawful  to  ex- 
tort her  consent  by  choking  her,  or 
that  the  violence  could  be  justified  on 
the  ground  that  her  refusal  sprang 
from  mercenary  motives.  Neither 
could  the  previous  violence  be  justi- 
fied on  the  ground  of  ultimate  assent 
te  sexual  intercourse.  It  is  true,  if 
such  ultimate  assent  should  be  freely 
given,  and  not  induced  by  any  previous 
violence  or  threats  or  fear,  theij  such 
intercourse  should  not  be  made  the 
basis  of  damages,  but  the  right  of 
action  for  the  previous  violence  would 
clearly  remain.  If,  however,  the  ulti- 
mate assent  should  not  be  f  reely,given, 
but  yielded  only  as  a  consequence  of 
the  preceding  violence  or  force,  then 
such  sexual  intercourse  should  be  re- 
garded by  the  jury  as  a  part  of  the 
assault,  and  a  ground  of  exemplary 
damages." 

It  has  been  held  that  although,  when 
a  plaintiff  in  an  action  of  this  charac- 
ter went  riding  with  the  defendant, 
she  Buspected  that  his  object  was  to 
have  sexual  intercourse  with  her,  and 
she  freely  alighted  from  the  carriage, 
and  her  resistance  to  his  advances  was 
feigned,  or  made  to  extort  money,  and 
she  ultimately  consented  to  such  inter- 
course, nevertheless  the  defendant 
may  b3  guilty  of  assault  and  battery 
upon  her.   Ibid. 

But  in  Linville  v.  Green  (1907)  126 
Mo.  App.  ;.  .9,  102  S.  W.  67,  the  court 
said  that  "wrongful  as  it  was  for  de> 
fendant  to  attempt  to  have  sexual  rela- 
tions with  plaintiff,  if  at  any  time  dur- 
ing the  encounter  she  willingly  or  even 
passively  surrendered  to  his  embraces, 
there  could  be  no  assault,  however 
strong  may  have  been  her  resistance  to 
his  initial  advances." 


S,  Extent  of  foree  by  defendant  and 
resistance  hy  Jetnaie  to  shm/e  toant  of 
consent. 

In  an  action  to  recover  damages  for 
an  assault  and  ravishment  upon  her, 
the  plainl^ff  must  prove  resistance 
upon  her  part  in  order  to  recover  ag- 
gravated damages.  Cholodnicka  v. 
Gloniclzek  (1912)  150  App.  Div.  206, 
184  N.  Y.  Supp,  650. 

It  is  not  necessary  to  prove  that 
plaintiff  resisted  to  the  limit  of  her 
power,  provided  the  act  was  perpetrat- 
ed against  her  will.  Totten  v.  Totten 
(1912)  172  Mich.  565,  138  N.  W.  257. 

It  has  been  held  in  an  action  to  re- 
cover damages  for  an  assault  and  bat- 
tery accompanied  by  a  ravishment  of 
the  plaintiff,  that  it  is'  not  necessary 
for  the  plaintiff  to  show  that  the  as- 
sault was  committed  with  such  force 
and  violence  as  to  constitute  the  crime 
of  rape.  Schenk  v.  Dunkelow  (1888) 
70  Mich;  89,  37  N.  W.  886. 

In  Palmer  v.  Baum  (1905)  123  111. 
App.  584,  it  is  held  that  it  is  immate- 
rial that  less  force  was  employed  in 
the  ravishment  of  a  woman  than  that 
required  by  law  to  constitute  the  crime 
of  rape,  in  so  far  as  concerns  her  fa- 
ther's right  of  action  for  the  assault 
and  forcible  defilement  of  his  adult 
daughter. 

In  Witzka  v.  Moudry  (1901)  83 
Minn.  78,  85  N.  W.  911,  the  evidence 
was  held  sufficient  to  sustain  a  judg- 
ment against  defendant  for  assault 
and  ravishment,  afthough  it  did  not  in- 
dicate great  resistance  on  the  part  of 
the  plaintiff.  The  court  said :  "While 
an  actual  or  suggested  invitation  by 
the  female,  or  a  familiarity  authorized 
by  relationship,  might  forbid  a  con- 
tention that  there  was  an  assault,  yet 
when  no  such  invitation,  actual  or  sug- 
gested, is  given,  or  no  justification  by 
ties  of  kindred,  the  man  who  lays  his 
hands  upon  a  woman  to  effect  an  un- 
lawful carnal  purpose  is  guilty  of  an 
imposition  upon  her  sex,  and  commits 
an  assault  upon  her  for  which  she  may 
recover  damages  in  a  civil  action,  un- 
der any  rule  or  analogy  that  sustains 
an  action  for  a  battery." 

In  Bye  v.  Isaacson  (N.  D.)  post, 
1067,  the  plaintiff,  a  widow,  claimed 
that  the  defendant  grabbed  her,  pulled 
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her  onto  the  bed,  held  her  arms,  and 
ravished  her.  It  was  held  that  under 
such  circumstances  there  was  no  rea- 
son why  the  court  should  apply  the 
old  rule  of  criminal  prosecution  for 
rape,  for  the  question  of  rape  or  no 
rape  was  not  material  to  the  case ;  and 
that  so  far  as  it  charged  common-law 
rape,  the  complaint  might  as  well  be 
considered  as  an  exaggeration  and  as 
surplusage,  since  actual  rape  by  force 
and  violence  was  in  no  manner  essen- 
tial to  the  plaintiff's  cause  of  action; 
it  being  sufficient  in  this  regard  that 
the  defendant  grabbed  and  assaulted 
the  plaintiff,  pulled  her  onto  the  bed, 
and  with  a  slarong  hand  overcame  her 
feeble  power  of  will  and  resistance. 
The  court  said  that  to  throw  the  plain- 
tiff out  of  court  and  to  deny  her  any 
remedy  because  she  did  not  resist  with 
greater  force  when  all  resistance  in 
her  power  was  obviously  futile  would 
be  a  travesty  on  justice  and  a  reproach 
to  the  court. 

In  Palmer  v.  Baum  (1905)  123  111. 
App.  584,  the  facts  were  that  the  force 
used  by  the  defendant  was  only  such 
as  was  necessary  for  the  penetration 
of  the  woman  complaining,  after  she 
had  freely  permitted  herself  to  be 
placed  in  a  position  with  the  defend- 
ant in  which  their  sexual  organs  were 
in  close  contact;  it  was  nevertheless 
held  that  her  conduct  did  not  consti- 
tute permission  to  the  defendant  to 
penetrate  her  person  without  her  con- 
sent. The  court  said  that  penetration 
of  a  woman's  person  without  her  con- 
sent was  unlawful,  and  hence  force 
might  be  implied. 

But:  "A  woman  who  leads  a  man 
into  a  trap,  or  uses  meretricious  arts 
with  such  a  design,  cannot  pretend 
that  there  was  an  attempt  to  ravish 
her,  or  that  he  attempted  such  ends 
by  force  and  against  her  will  and  ut- 
most resistance.  The  offense  and  the 
cause  of  action  consist  in  the  attempt 
to  accomplish  the  end  implied  by  force. 
It  is  absurd  to  impute  such  design 
when  the  conduct  of  the  woman  repels 
all  idea  of  the  occasion  or  necessity 
for  the  use  of  force."  Grossman  v. 
Bradley  (1868)  58  Barb.  (N.  Y.)  125. 

In  Jensen  v.  Lawrence  (1916)  94 
Wash.  148,   162  Pac.  40,  Ann.  Gas. 


1917E,  138,  it  is  held  that  the  trial 
court  did  not  err  in  refusing  to  in- 
struct the  jury  that  if  the  plaintiff  in- 
tentionally exposed  her  person  to  the 
defendant,  came  into  his  presence  at- 
tired only  in  a  nightgown  and  kimono, 
and  by  gestures,  expression  of  the 
eyes,  signs  and  nudges,  and  otherwise 
tried  to  attract  and  secure  his  atten- 
tion, they  are  to  consider  these  mat- 
ters in  determining  whether  or  not 
plaintiff  acted  with  design  in  doing 
what  she  did.  The  court  said  that  the 
refusal  to  give  the  instruction  was  not 
prejudicial,  for  if  the  jury  believed  all 
the  testimony  to  which  these  instruc- 
tions applied,  they  could  still  reason- 
ably determine  from  the  other  evi- 
dence in  the  case  that  the  defendant 
forcibly  and  unlawfully  ravished  the 
plaintiff  against  her  consent. 

In  Robinson  v.  Musser  (1883)  78 
Mo.  158,  the  plaintiff  testified  in  sub- 
stance that  defendant  had  made  im- 
proper proposals  to  her  several  times 
prior  to  the  occasion  in  question, 
which  she  had  spumed.  That  on  the 
occasion  complained  of  she  was  pass- 
ing the  night  at  the  defendant's  home, 
sleeping  with  his  daughter,  but  during 
the  night  defendant  came  to  her  room 
and  carried  her  to  another  room,  she 
making  no  resistance  as  she  did  not 
want  to  awaken  the  daughter  anil 
raise  a  scandal,  and  she  not  believing 
the  defendant  would  injure  her  with- 
out her  consent.  That  he,  however, 
suddenly  resorted  to  force,  and  in 
spite  of  resistance  by  her,  ravished 
her.  On  appealthe  judgment  rendered 
in  favor  of  the  plaintiff  was  reversed, 
the  court  remarking  that  according  to 
the  plaintiff's  own  testimony  they  felt 
constrained  to  say,  "Volenti  non  fit 
injuria." 

0.  Failure  to  mMce  outery  or  oontptatnt. 

When  a  female  is  indecently  assault- 
ed or  ravished,  it  is  expected  that  she 
will  follow  the  natural  impulse  of 
virtuous  women  under  such  circum- 
stances, and  make  an  outcry,  and  also 
complain  of  the  wrong  done  her  at  the 
first  reasonable  opportunity.  Heiice  it 
is  that  failure  of  an  assaulted  or 
ravished  female  to  make  outcry  or 
complaint  is  regarded  as  a  significant 
circumstance  bearing  upon  the  ques- 
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tioa  of  whether  or  not  she  actually 
consentefl  to  the  act  complained  of. 
While  her  failure  in  this  regard  may 
affect  the  credibility  of  her  claim,  it 
is  but  a  circumstance  to  be  considered 
in  connection  with  the  other  evidence 
in  the  case,  and  ifi  not  conclusive 
against  her.  The  weight  to  be  given 
the  matter  is  for  the  jury,  in  view  of 
all  the  circumstances  of  the  case. 

Illinois.  —  Miller  v.  Balthasser 
(1875)  78  111.  302, 

Iowa. — McMurrin  v.  Rigby  (1890) 
80  Iowa,  322,  45  N.  W.  877;  Garvik  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (1906) 
131  Iowa,  415,  117  Am.  SL  Rep.  432, 
108  N.  W.  327;  Smith  v.  Hendrix 
(1910)  149  Iowa,  255,  128  N.  W.  360; 
Stames  v.  Stevenson  (1904)  —  Iowa, 
— ,  98  N.  W.  812. 

MianeMta.  —  Witzka  ▼.  Moudry 
(1901)  83  Minn.  78,  85  N.  W.  911. 

Missouri.  —  Wessel  v.  Lavender 
(1914)  262  Mo.  421,  171  S.  W.  331; 
Linville  v.  Green  (1907)  126  Mo.  App. 
289,  102  S.  W.  67;  Williams  v.  Collins 
(1914)  180  Mo.  App.  146,  167  S.  W. 
1189. 

Nebraska.  —  Kramer  v.  Weigand 
(1912)  91  Neb.  47,  135  N.  W.  230. 

Rhode  Island.  —  Eaton  v.  Thrift 
(1908)  —  R.  I.  — ,  69  Atl.  764. 

Washington.  —  Jensen  v.  Lawrence 
(1916)  94  Wash.  148, 162  Pac.  40,  Ann. 
Gas.  1917E,  133. 

In  Miller  v.  Balthasser  (111.)  supra, 
it  is  held  that  the  fact  that  the  plain- 
tiff remained  at  the  home  of  the  de- 
fendant for  some  time  subsequently 
to  the  assault  and  rape  upon  her,  and 
made  no  complaint  for  some  time  after 
leaving  his  home,  did  not  necessarily 
discredit  her  evidence.  But  it  was 
properly  considered  by  the  jury  as 
bearing  upon  tiie  weight  to  be  given 
her  evidence  as  s  whole. 

In  Eaton  v.  Thrift  (R.  L)  supra,  the 
court  said  that  the  only  suspicious 
circumstance  in  the  plaintiff's  narra- 
tion of  the  facts  of  an  indecent  assault 
upon  her  was  that  she  made  no  out- 
cry. This  was,  however,  held  not  to 
be  conclusive  of  the  circumstance,  as 
it  was  brought  out  on  cross-examina- 
tion that  the  action  of  the  plaintiff's 
heart  was  feeble,  and  she  was  ren- 


dered weak  and  faint  by  the  sudden  at- 
tack. 

In  McMurrin  v.  Rigby  (Iowa)  supra, 
it  is  held  that  evidence  is  admissible 
that  the  injured  woman  made  com- 
plaint of  her  ravishment  soon  there- 
after, and  where  her  complaint  was 
so  soon  thereafter  as  to  preclude  the 
element  of  premeditation,  as  being  a 
part  of  the  res  gestse  substance  of 
the  complaint  may  be  testified  to. 

In  Stames  v.  Stevenson  (1904)  — 
Iowa,  — ,  98  N.  W.  312,  it  is  said  that 
the  question  as  to  how  much  weight 
the  failure  of  the  female  to  make  com- 
plaint of  her  ravishment  shall  have 
in  the  way  of  discrediting  her  testi- 
mony is  a  question  for  the  jury. 

In  Wessel  v.  Lavender  (1914)  262 
Mo.  421,  171  S.  W.  331,  the  action  was 
brought  by  a  married  woman  against 
a  physician  for  indecent  assault  and 
ravishment  while  she  was  unconscious 
from  a  drug  he  administered  to  her, 
although  the  plaintiff  made  no  com- 
plaint until  after  the  defendant  had 
failed  to  pay  her  the  amount  the  plain- 
tiff claimed  the  parties  had  agreed 
upon  in  settlement  of  her  claim  and 
her  agreement  not  to  inform  her  hus- 
band of  the  offense.  The  court  said 
that  it  knew  of  no  law  which  disquali- 
fied the  plaintiff  as  a  witness  by  reason 
of  these  circumstances,  or  which  pre- 
vented the  jury  from  considering  her 
testimony  for  what  they  might  think  it 
worth. 

In  Smith  v.  Hendrix  (1910)  149 
Iowa,  255,  128  N.  W.  360,  it  is  said 
that  the  complaint  of  the  Injured  fe- 
male, whether  made  early  or  late,  is 
a  circumstance  for  the  jury  to  con- 
sider, to  determine  the  truth  or  falsity 
of  the  charge.  The  fact  that  some 
time  elapsed  before  she  made  com- 
plaint against  the  defendant  goes  to 
her  credibility  and  the  weight  of  her 
testimony,  rather  than  to  its  compe- 
tency. Silence  in  this  regard  may  be 
explained;  as,  for  example,  it  may  be 
shown  that  the  plaintiff  remained  si- 
lent because  of  threats  of  violence  by 
the  defendant. 

In  Jensen  v.  Lawrence  (1916)  94 
Wash.  148,  162  Pac.  40,  Ann.  Cas. 
1917E,  133,  it  is  held  that  the  failure 
of  the  plaintiff  to  make  outcry  or  to 
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make  compltunt  for  soifie  time  after 
the  alleged  ravishment  is  a  circum- 
stance to  be  considered  by  the  jury  as 
bearing  upon  the  credibility  of  the 
claim  of  the  plaintiff. 

In  Garvik  v.  Burlington,  C.  R.  &  N. 
R.  Co.  (1906)  131  Iowa,  415,  117  Am. 
St.  Rep.  432,  108  N.  W.  327,  it  is  held 
that  the  absence  of  complaint  is  not 
conclusive  upon  the  jury.  They  are 
to  consider  all  the  facts  and  circum- 
stances surrounding  and  connected 
with  the  transaction,  including  the  age 
and  intelligence  of  the  injured  party. 

The  fact  that  the  injured  female 
did  not  complain  of  the  assault  and 
ravishment  does  not  create  a  legal  pre- 
sumption against  her,  although  such 
failure  may  be  considered  by  the  jury 
as  bearing  upon  the  weight  of  the 
evidence  and  inferences  to  be  drawn 
therefrom.  Witzka  v.  Moudry  (1901) 
83  Minn.  78,  85  N.  W.  911. 

In  Kramer  v.  Weigand  (1912)  91 
Neb.  47,  135  N.  W.  230,  it  is  heM  that 
the  failure  to  make  outcry  when  help 
was  at  hand,  or  to  make  complaint 
until  some  time  after  the  alleged  of- 
fense, is  not  conclusive  against  the 
plaintiff;  but  these  are  merely  matters 
affecting  the  credibility  of  her  claims. 

7.  Subsegtuent  retattona  of  and  conduct 
of  partiea  to  each  other  <m  hearing 
upon  consent. 

In  determining  the  character  of  the 
assault,  there  is  to  be  considered  the 
conduct  of  the  parties  toward  each 
other,  both  before  and  after  the  as- 
sault. Mallett  V.  Beale  (1885)  66 
Iowa,  70,  23  N.  W.  269. 

In  Linville  v.  Green  (1907)  125  Mo. 
App.  289,  102  S.  W.  67,  the  plaintiff 
not  only  did  not  make  complaint  of 
the  outrage  upon  her  person,  but 
when,  as  a  result  thereof,  pregnancy 
resulted,  she  applied  to  the  defendant 
for  help,  and  he  took  her  to  a  hospital 
at  a  distant  place  and  procured  an 
abortion  to  be  practised  upon  her. 
These  facts  were  held  not  to  be  con- 
clusive upon  the  plaintiff  as  showing 
her  consent  to  her  defilement. 

In  Valencia  v.  Milliken  (1916)  81 
Cal.  App.  583,  160  Pac.  1086,  it  ap- 
peared that  the  plaintiff  remained 
upon  friendly  relations  with  the  de- 
fendant for  some  time  after  her  al- 


leged ravishmoit,  and  it  also  appeared 
that  she  made  complaint  to  her  parents 
immediately  following  such  ravish- 
ment. It  was  held  that,  in  explana- 
tion of  this  friendly  relation,  testi- 
mony was  admiscible  that  defendant 
promised  to  right  the  wrong  he  had 
done  the  plaintiff  so  far  as  he  could 
by  marrying  her. 

In  Lind  v.  CIoss  (1891)  88  Cal.  6, 
26  Pac.  972,  it  appeared  that  the  in- 
jured woman  did  not  complain  to  her 
husband  of  the  outrage  upon  her  for 
about  ten  days  thereafter.  Defendant 
testified  that,  two  or  three  days  after 
the  alleged  offense,  he  took  tiie  plain- 
tiff to  the  railroad  station,  and  she  in- 
vited him  to  call  upon  her  at  the  place 
to  which  she  was  about  to  move.  This 
testimony  the  plaintiff  did  not  deny. 
The  defendant  also  admitted  the  in- 
tercourse complained  of,  but  claimed 
it  was  with  the  full  consent  of  the 
plaintiff.  The  court  said  that  the  cir- 
cumstances tended  to  wholly  discredit 
the  plaintiff's  testimony,  and  inasmuch 
as  it  was  not  corroborated,  and  a  iudg- 
ment  was  rendered  for  the  plaintiff, 
the  ends  of  justice  required  a  new 
trial. 

In  Williams  v.  Budgett  (1919)  — 
Iowa,  — ,  172  N.  W.  283,  it  appeared 
that  the  plaintiff  was  the  housekeeper 
for  the  defendant,  and  she  continued 
to  live  with  him  and  keep  house  for  him 
for  some  months  after  her  alleged  rav- 
ishment by  him.  These  facts  and  her 
contradictory  and  evasive  testimony 
led  the  court  on  appeal  to  reverse  the 
judgment  in  her  favor,  on  the  ground 
that  the  jury  had  no  warrant  for  the 
finding  that  the  plaintiff  had  estab- 
lished her  case  by  a  preponderance 
of  the  evidence. 

Upon  this  point  in  Young  v.  John- 
son (1890)  123  N.  Y.  226,  25  N.  E.  363, 
as  bearing  upon  the  admissibility  of 
evidence  of  friendly  relations  between 
the  plaintiff  and  defendant  for  some 
time  after  she  claimed  she  was  rav- 
ished by  him,  the  court  said  that  the 
common  mind  does  not  look  for  con- 
duct of  this  kind  on  the  part  of  a  vir- 
tuous woman  toward  a  man  who  had 
committed  such  a  gross  outrage  upon 
her  person. 

In  Champagne  v.  Hamey  (1906-)  189 
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709,  88  S.  W.  92,  judgment  was 
reversed  for  a  refusal  of  the  court  to 
instruct  the  jury  that  the  failure  of 
the  plaintiff  to  make  complaint  within 
a  reasonable  time  after  she  claimed  to 
have  been  assaulted  and  ravished  by 
the  defendant,  and  her  continuance  of 
friendly  relations  with  him  after  such 
time,  were  circumstances  to  be  taken 
into  consideration  by  the  jury,  in  de- 
termining whether  the  defendant  in 
fact  was  guilty  of  the  offense  charged. 
The  court  said:  "An  outcry  and  re- 
sistance are  important  elements  of  evi- 
dence, and  a  want  of  these  circum- 
stances, where  they  may  reasonably 
be  expected,  goes  far  to  disprove  the 
<^arge  of  rape  .  .  .  and  a  conceal- 
ment of  the  injury,  where  there  is  an 
opportunity  for  early  disclosure,  may 
lead  to  a  like  inference.  The  evidence, 
as  a  whole,  tends  strongly  to  show 
that  this  is  one  of  those  cases  where 
there  has  been  a  mutual  gratification 
of  desires  and  passions,  and  that  the 
notion  of  force  on  l^e  part  of  the  man, 
and  want  of  consent  on  the  part  of  the 
woman,  is  an  afterthought.  No  dis- 
closure was  -made  by  the  woman  until 
discovered  to  be  pregnant,  and  the 
first  charge  of  force  was  made  more 
than  s  year  after  the  alleged  outrage." 

In  Idnville  v.  Green  (1907)  126  Mo. 
App.  289,  102  S.  W.  67,  it  appeared 
that  the  plaintiff  made  no  complaint 
of  a  forcible  assault  and  ravishment 
made  upon  her  by  the  defendant  until 
the  fact  was  discovered  by  her  father, 
some  time  after  she  had  permitted  an 
abortion  to  be  performed  upon  her  at 
the  Instance  of  the  defendant.  Her 
testimony  of  the  ravishment  was,  nev- 
ertheless, held  sufficient  to  sustain  a 
verdict,  in  her  favor,  although  the  de- 
fendant in  ^s  case^  as  in  Champagne 
V.  Harney,  denied  in  toto  the  matters 
testified  to  by  the  plaintiff,  including 
the  intercourse  with  her.  In  each  case 
the  court  expressed  the  opinion  that 
such  intercourse  had  occurred  be- 
tween the  parties. 

Where  the  plaintiff  claims  that  the 
defendant  committed  upon  her  several 
indecent  assaults,  covering  a  consid- 
erable period  of  time,  it  is  competent 
for  the  defendant  to  show  that,  during 
this  period  of  time,  the  relation  exist- 


ing between  himself  and  the  plaintiff 
was  of  a  very  friendly  character. 
Schuek  v.'Hagar  (1877)  24  Minn.  339. 
In  Schuek  v.  Hagar  (Minn.)  supra, 
there  was  involved  an  action  by  a 
minor  stepdaughter  to  recover  from 
her  stepfather  damages  for  indecent 
assaults  upon  her.  In  such  action, 
evidence  was  held  admissible  in  de- 
fendant's behalf  to  show  the  existence 
of  friendly  feelings,  and  the  affection- 
ate character  of  the  relation  existing 
between  the  plaintiff  and  defendant 
subsequently  to  the  time  of  the  alleged 
assault.  The  court  said  that  such  tes- 
timony bore  directly  upon  the  intrinsic 
probability  of  the  truth  or  falsity  of 
the  charges  contained  in  the  com- 
plaint. 

rv.  Vleadtng  and  practice. 

a.  Matter  of  pleading. 
1,  HecUwaUon  or  oomplatMt. 

In  an  action  for  an  assault  upon  a 
woman  the  petition  must  allege  the 
facts  which  constitute  tiie  assault. 
Reed  v.  Maley  (1903)  115  Ky.  816,  62 
L.R.A.  900,  74  S.  W.  1079,  2  Ann.  Cas. 
463.  A  very  general  statement  of  the 
facts  as  to  the  assault  and  injury  is 
good  as  against  a  general  demurrer. 
Bormuth  v.  Beyer  (1896)  6  Ohio  C.  D. 
548. 

When  ravishment  of  the  plaintiff  is 
claimed,  the  complaint  should  show 
that  the  ravishment  was  against  the 
will  of  the  plaintiff.  Koenig  v.  Nott 
(1859)  2  Hilt  (N.  Y.)  828,  8  Abb.  Pr. 
384. 

When  the  facts  constituting  an  as- 
sault are  made  the  basis  of  a  civil 
action,  lack  of  consent  to  their  com- 
mission is  an  essential  element  in  the 
cause  of  action.  Hence,  it  is  unnec- 
essary affirmatively  to  plead  consent 
in  justification  of  the  acts  charged 
in  the  complaint  which  were  denied  in 
the  answer.  Wbight  v.  Starb  (re- 
ported herewith)  ante,  981. 

It  has  been  held  that  the  intent  of 
the  defendant  is  inunaterial  if  the  act 
was  not  justifiable  or  excusable,  or 
was  without  the  consent  of  the  person 
upon  whom  the  assault  was  committed. 
The  only  intent  required  is  the  intent 
to  do  a  wrongful  act;  hence  the  alle- 
gation of  an  assault  carries  with  it 
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the  allegation  of  illegality;  for  while 
the  injury  must  be  intentionally  in- 
flicted by  violence,  the  law  neverthe- 
less presumes  a  wrongful  intent,  and 
it  rests  with  the  person  inflicting  the 
injury  to  show  the  innocence  of  his 
intention.  Luttermann  v.  Romey 
(1909)  143  Iowa,  233,  121  N.  W.  1040. 

Where  an  indecent  assault  is 
claimed,  it  has  been  held  sufiicient  if 
the  complaint  alleges  that  the  defend- 
ant, with  force  and  violence,  made  an 
indecent  assault  upon  the  plaintiff,  and 
then  and  there  forcibly  debauched, 
ravished,  and  carnally  knew  her,  and 
it  is  not  necessary  to  allege  that  the 
plaintiff  resisted  to  the  utmost  of  her 
ability  under  the  circumstances,  al- 
though in  order  to  recover  she  must 
prove  such  resistance.  Cholodnicka  v. 
Gloniclzek  (1912)  150  App.  Div.  206, 
134  N.  Y.  Supp.  660.  As  against  a  gen- 
eral demurrer,  a  complaint  is  sufiicient 
which  contains  the  allegation  that  the 
defendant  assaulted  the  plaintiff  by 
laying  his  hands  upoh  her,  throwing 
her  down,  and  then  and  there  having 
carnal  knowledge  of  her,  the  plaintiff 
objecting  and  not  consenting  thereto. 
Altman  v.  Eckermann  (1910)  —  Tex. 
Civ.  App.  — ,  132  S.  W.  523. 

In  Smith  v.  Milbum  (1864)  17  Iowa, 
30,  the  complaint  was  for  assaulting, 
debauching,  and  criminally  knowing 
plaintiff,  and  it  was  held  that,  in  the 
absence  of  a  demurrer,  the  complaint 
would  support  an  action  for  the  se- 
duction of  the  plaintiff. 

After  verdict  and  judgment  for 
plaintiff,  an  allegation  that  the  de- 
fendant lasciviously  and  licentiously 
assaulted  and  injured  the  plaintiff, 
and  threw  her  upon  the  floor,  and 
"otherwise  forcibly  and  wrongfully  in- 
jured and  mistreated  her,"  is  sufiicient 
to  entitle  the  plaintiff  to  recover  for 
her  forcible  defilement.  Linville  v. 
Green  (1907)  125  Mo.  App.  289,  102 
S.  W.  67. 

Where  there  has  been  an  actual  as- 
sault and  battery  committed,  it  is  not 
necessary  to  allege  and  prove  pecu- 
niary loss  or  even  actual  physical  in- 
jury in  order  to  entitle  plaintiff  to 
recover.  Pye  v.  Gillis  (1911)  9  Ga. 
App.  725,  72  S.  E.  190. 

It  is  not  necessary  to  aver  specially 


matters  which  are  the  logical  and 
natural  consequences  of  the  assault 
All  of  such  consequences  every  man  is 
presumed  to  anticipate.  Therefore, 
under  the  usual  allegation  in  a  com- 
plaint for  assault  and  battery,  the 
plaintiff  may  give  in  evidence  any 
facts  showing  damage  that  naturally 
and  necessarily  resulted  from  the  acts 
complained  of.  Stevenson  v.  Morris 
(1881)  37  Ohio  St.  10,  41  Aip.  Rep.  481. 

In  Texas  Coal  &  Fuel  Co.  v.  Aren- 
stein  (1900)  22  Tex.  Civ.  App.  441,  55 
S.  W.  127,  it  is  held  that  where  a  peti- 
tion to  recover  damages  for  an  assault 
upon  the  petitioner's  wife  does  not 
allege  facts  bringing  the  defendant 
within  the  terms  of  the  criminal  stat- 
ute defining  aggravated  assault,  it  is 
error  for  the  trial  court,  upon  such 
facts  being  in  evidence,  to  instruct  the 
jury  that  the  assault  was  an  aggravat- 
ed one. 

Without  a  direct  allegation  of  loss 
of  social  standing  as  a  result  of  an 
indecent  assault,  supported  by  proof 
in  that  regard^  lAiis  element  of  injury 
cannot  be  considered  by  the  jury  in 
assessing  the  damage.  Sletten  v.  Mad- 
ison (1904)  122  Wis.  261,  99  N.  W. 
1020. 

Rules  of  pleading  do  not  require 
that  allegations  relative  to  exemplary 
damages  shall  be  set  out  separately 
from  the  other  averments  of  the  com- 
plaint. Special  damages  may  be  grant- 
ed only  upon  specific  allegation,  but 
exemplary  damages  are  so  intimately 
connected  with  general  damages  that 
if  the  general  allegations  are  sufficient 
to  'show  the  wrong  complained  of  was 
inflicted  with  malice  or  oppression,  or 
other  like  circumstances,  the  com- 
plaint will  be  sufficient  to  authorize 
infliction  of  punitive  or  exemplary 
damages.  Stark  v.  Epl«r  (1911)  69 
Or.  262,  117  Pac.  276. 

S,  Flea  or  anaiver. 

Even  though,  under  a  general  de- 
nial, justification  cannot  be  shown, 
evidence  is  nevertheless  admissible 
that  no  assault  in  fact  was  committed. 
Raefeldt  v.  Koenig  (1913)  152  Wis. 
459,  L.R.A.1918E,  1052,  140  N.  W.  56. 

A  plea  justifying  a  battery,  or  as- 
serting self-defense,  must  be  that 
plaintiff  assaulted  the  defendant  and 
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would  have  injured  him  if  he  had  not 
defended  himaelf,  and  that  hence,  the 
defendant  did  so  defend  himself,  and 
in  80  doing  committed  the  battery 
complained  of.  Smith  v.  Wickard 
(1908)  42  Ind.  App.  508,  85  N.  E.  1030. 

By-  a  plea  of  son  assault  demesne, 
the  defendant  justifies  an  assault  by 
asserting  that  the  plaintiff  committed 
an  assault  upon  him  and  that  he  mere- 
ly defended  himself.    Ibid. 

It  has  been  held  that,  under  the  gen- 
eral issue,  the  defendant,  in  mitiga- 
tion of  damages,  may  give  in  evidence 
provocation  by  the  plaintiff,  where  it  is 
so  recent  or  immediate  as  to  induce 
the  presumption  tihat  violence  was 
committed  under  the  immediate  in- 
fluence of  the  passion  thus  wrongfully 
excited  by  the  plaintiff.  Coming  v. 
Coming  (1861)  6  N.  Y.  97.     . 

In  W V.  D-: (1884)  14  W.  N. 

C.  (Pa.)  289,  involving  a  civil  action 
to  recover  damages  for  the  forcible 
defilement  of  the  plaintiff  and  the  com- 
mnnication  to  her  of  a  venereal  disease, 
the  defendant  demurred  to  the  com- 
plaint. At  the  hearing  upon  demurrer, 
the  court  being  about  to  overrule  it, 
the  defendant  withdrew  it  by  leave  of 
court. 

Where  the  answer  to  a  complaint -to 
recover  damages  for  an  assault  and 
battery  is  a  general  denial,  evidence  is 
not  admissible  as  to  matters  in  justi- 
fication of  the  assault.  Barr  v.  Post 
(1898)  56  Neb.  698,  77  N.  W.  123. 

It  has  been  held  that,  under  a  mere 
general  denial,  defendant  cannot  in- 
troduce evidence  to  justify  the  assault. 
Evidence  of  this  character  is  admissi- 
ble only  after  it  has  been  specially 
pleaded,  and  with  particularity  and 
fullness.  Neilsen  v.  Hovander  (1909) 
56  Wash.  93, 105  Pac.  172,  21  Ann.  Gas. 
113. 

In  Georgia,  justification  must  be 
specially  pleaded.  If  the  defendant 
fails  to  specially  plead  it,  he  is  held 
impliedly  to  admit  that  if  the  jury 
find  the  assault  was  committed,  it  was 
not  done  under  circumstances  amount- 
ing to  legal  juatification..  Ratteree  v. 
Chapman  (1887)  79  6a.  574,  4  S.  E. 
684. 

In  Zwerling  v.  Annenberg  (1902)  88 
Misc.  169,  77  K.  Y.  Supp.  275,  the  ac- 


tion was  to  recover  damages  for  an 
assault  and  battery  committed  upon 
the  plaintiff  at  her  home.  The  answer 
of  the  defendant  alleged  that  he  en- 
tered under  authority  of  a  chattel 
mortgage  on  goods  of  the  plaintiff,  in 
order  to  remove  such  goods,  and  that 
he  did  not  assault  her.  This  answer 
was  held  not  to  constitute  such  a  de- 
nial, of  the  assault  as  to  raise  any  is- 
sue, hence  it  did  not  meet  the  require- 
ments of  the  pleading. 

b.    Matters  of  pracUee. 

1.  Partiet. 

(a)  PtainUff. 

At  common  law  it  is  necessary  to  join 
the  husband  as  a  party  plaintiff  in  an 
action  for  assault  and  battery  upon 
the  wife.  Everts  v.  Everts  (1855)  3 
Mich.  580;  Wolf  v.  Bauereis  (1890)  72 
Md.  481,  8  L.R.A.  680,  19  Atl.  1045; 
Pillow  V.  Bushnell  (1849)  5  Barb. 
(N.  Y.)  156. 

In  Coulter  v.  Hermitage  Cotton 
Mills  (1919)  —  S.  C.  — ,  98  S.  E.  846, 
it  is  held  that  a  right  of  action  to  re- 
cover damages  for  an  assault  upon  a 
married  woman  is  a  'chose  in  action 
belonging  exclusively  to  her.  Hence, 
she  may  sue  to  recover  for  such  injury 
without  joining  her  husband.  Her 
right  of  action  is  separate  and  distinct 
from  that  which  her  husband  may 
maintain  for  loss  of  her  services  and 
other  damages  resulting  to  him  by  rea- 
son of  the  injury  to  his  wife. 

Under  the  Married  Woman's  Act,  a 
married  woman  may  maintain  an  ac- 
tion for  assault  and  battery  committed 
upon  her  without  joining  her  husband 
as  plaintiff.  Townsdin  v.  Nutt  (1877) 
19  Kan.  282;  Berger  v.  Jacobs  (1870) 
21  Mich.  216;  Stevenson  v.  Morris 
(1881)  37  Ohio  St.  10,  41  Am.  Rep. 
481;  Casteel  v.  Brooks  (1916)  46  Okla. 
189,  148  Pac.  168 ;  Long  v.  McWilliama 
(1902)  11  Okla.  662,  69  Pac.  882. 

Under  a  code  provision  that  a  mar- 
ried woman  may  sue  as  to  matters 
concerning  her  separate  property,  she 
is  the  proper  plaintiff  in  an  action  to 
recover  damage  for  an  assault  and  bat- 
tery upon  her.  Rockwell  v.  Clark 
(1877)   44  Conn.  584. 

But  a  statute  merely  authorizing  a 
married  woman  to  acquire  property 
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and  be  sued  aa  a  feme  sole  for  debts 
contracted  in  the  conduct  of  her  busi- 
ness, and  providing  that  she  may  sue 
in  her  own  name  upon  any  cause  of 
action,  does  not  entitle  a  married  wo- 
man to  sue  for  an  assault  and  bat- 
tery upon  her.  Wolf  v.  Bauereis 
(1890)  72  Md.  481,  8  L.R.A.  680, 19  Atl. 
1045. 

In  Bersrer  v.  Jacobs  (1870)  21  Mich. 
216,  in  sustaining  the  right  of  a  mar- 
ried woman  to  maintain  an  action  in 
her  own  name  for  an  assault  and  bat- 
tery upon  her,  the  court  said:  "At 
common  law  all  the  wife's  choses  in 
action,  if  reduced  to  possession  during 
the  coverture,  belonged  to  the  hus- 
band, though  on  the  death  of  the  hus- 
band before  being  recovered  by  him, 
they  survived  to  the  wife.  And  in  an 
action  like  the  present,  the  damages, 
when  recovered,  would  have  belonged 
to  him.  But  this  was  also  the  case 
with  reference  to  bonds  and  other 
rights,  or  choses  in  action  due  to  the 
wife  before  marriage,  or  accruing  to 
her  afterwards  during  coverture.  But 
the  wife  was  required  to  be  joined 
as  a  coplaintiif'  in  all  cases,  both  of 
tort  and  contract,  in  which,  if  the  hus- 
band should  die,  the  right  of  action 
would  survive  to  the  wife.  And  as  the 
damages  in  the  case  of  an  assault  and 
battery  would  survive  to  the  wife, 
upon  the  death  of  the  husband  before 
their  recovery,  the  husband  could  not 
sue  alone  for  the  personal  suffering 
or  injury  to  the  wife,  and  the  decla- 
ration was  required  to  conclude  to 
their  damage,  and  not  to  that  of  the 
husband  alone.  Chitty,  PI.  78.  In 
such  case,  therefore,  the  action, 
though  it  could  not  be  brought  in  the 
name  of  the  wife  alone,  yet  was  in 
her  right  to  the  same  extent,  and  for 
the  same  reason,  as  in  actions  for  the 
recovery  of  mere  debts  and  other 
choses  in  action  which  became  due  to 
her  before  marriage.  By  the  first  sec- 
tion of  our  statute  in  reference  to  the 
rights  of  married  women'  (Gomp. 
Laws,  §  8292),  'the  real  and  personal 
estate  of  every  female  acquired  before 
marriage,  and  all  property,  real  and 
personal,  to  which  she  may  after- 
wards become  entitled  by  gift,  grant, 
inheritance,  devise,  or  in  any  other 


manner,  shall  be  and  remain  the  estate 
and  property  of  such  female,  and  shall 
not  be  liable  for  the  debts,  obligations, 
and  engagements  of  her  husband,  and 
may  be  contracted,  sold,  transferred, 
mortgaged,  conveyed,  devised,  or  be- 
queathed by  her  in  the  same  manner 
and  with  the  like  effect  as  if  she  were 
unmarried.  We  think  within  the  fair 
intention  of  this  section,  the  right  to 
recover  damages  for  her  personal  in- 
jury and  suffering  from  an  assault 
and  battery  committed  upon  herself 
should  be  placed  upon  the  same 
ground  as  choses  in  action  or  pteconi- 
ary  claims,  or  rights  accruing  to  her 
during  the  coverture;  that  such  dam- 
ages, when  recovered,  would,  under 
this  statute,  constitute  a  part  of  her 
individual  property." 

The  joining  of  the  husband  as  a  par- 
ty plaintiff  with  the  wife  in  an  action 
to  recover  for  an  assault  and  battery 
upon  her,  after  the  passage  of  the 
Married  Woman's  Act,  is  an  irregular- 
ity not  in  any  way  prejudicing  or  em- 
barrassing the  defendant  in  his  de- 
fense, or  affecting  any  substantial 
right  of  his.  Hence,  the  trial  court 
may  either  disregard  it  or  correct  it 
at  once  by  striking  out  the  name  of 
the  husband.  Colvill  v.  Langdon 
(1876)  22  Minn.  6^5. 

It  has  been  held  that  to  recover 
damages  for  an  assault  and  battery 
upon  the  wife,  the  husband  and  wife 
may  join  as  plaintiffs  and  recover  the 
damages  jointly.  But,  under  the  Mar- 
ried Woman's  Act,  a  married  woman 
may  sue  in  her  own  name  for  such 
an  injury,  and  the  money  recovered 
is  her  separate  property.  She,  how- 
evOT,  )s  not  compelled  to  sue  alone,  but 
the  husband  and  wife  may  join  as 
plaintiffs,  notwithstanding  this  stat- 
ute. Hamm  v.  Romine  (1884)  98  bid. 
77. 

It  has  been  held  that  since  the  cause 
of  action  for  an  assault  and  battery  to 
the  wife  is  a  chose  in  action,  and  by 
statute  community  property,  and  the 
husband  has  the  management  and  con- 
trol of  the  community  property  except 
the  earnings  of  the  wife  for  her  per- 
sonal services,  and  the  profits  of  her 
separate  estate,  the  husband  is  the 
only  necessary  party  plaintiff  to  an  ac- 
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'tion  to  recover  damages  for  the  as- 
sault and  battery.  He  may  maintain 
■an  action  in  his  own  name  for  the  in- 
juries to  her  and  for  medical  and  hos- 
pital expenses.  Labonte  v.  Davidson 
(1918)  31  Idaho,  644,  175  Pac.  588. 

In  Wolf  V.  Bauereis  (1890)  72  Md. 
481,  8  L.R.A.  680,  19  Atl.  1045,  it  is 
held  that  the  Married  Woman's  Act 
<ioe8  not  confer  upon  a  married  woman 
a  right  to  sue  in  her  own  name  for  an 
■assault  and  battery  upon  her.  -  It  is, 
however,  held  that  where  her  husband 
3ias  deserted  and  abandoned  her  and 
left  the  state,  she  may  maintain  such 
action.  The  court  said  that,  "if  the 
husband  deserts  the  wife  and  leaves 
the  state  without  intention  of  return, 
and  thus,  in  a  de  facto  way,  rids  him- 
self of  his  marital  duties,  the  wife, 
from  the  necessity  and  humanity  of 
the  case,  must  have  the  power  of  sup- 
porting and  protecting  herself,  and 
therefore  must  have  the  right  to  con- 
tract and  enforce  her  contracts,  and, 
above  all,  to  invoke  the  remedies  given 
hy  the  law  for  the  redress  of  personal 
wrongs,  and  this  without  any  refer- 
ence to  what  may  be  claimed  to  be  or 
set  up  as  til*  ri^ts  of  the  delinquent 
husband." 

In  Anderson  v.  Anderson  (1875)  74 
Ky.  327,  it  was  held  that  a  statutory 
provision  to  the  effect  that  when  a 
married  woman  is  a  party  to  an  ac- 
tion, her  husband  must  be  joined  with 
her,  except  that  when  the  action  con- 
cerns her  separate  property,  she  may 
sue  alone,  does  not  authorize  a  wife 
to  sue  alone  to  recover  damages  for 
an  assault  upon  her,  and  an  action  of 
this  character  cannot  be  maintained 
where  it  is  against  the  wish  of  the 
husband. 

In  McKinstry  t.  Collins  (1904)  76 
Vt.  221,  56  Atl.  985,  an  action  by  a 
husband  to  recover  for  an  assault  and 
battery  upon  his  wife,  which  resulted 
in  her  death,  was  sustained. 

Suclr  an  action  for  injuries  not  re- 
sulting in  the  death  of  the  wife  may 
be  maintained  to  recover  damages  for 
loss  of  the  services  of  the  wife,  due 
to  the  assault  upon  her.  Bnmham  v. 
Webster  (1886)  22  Jones  &  S.  (N.  Y.) 
-80;  Walter  v.  Kensinger  (1893)  2  Pa. 
Dist.  R.  728.  And  special  damages 
8  A.L.R.— ea 


may  be  recovered  if  specifically  de- 
manded in  the  complaint.  Uertz  v. 
Singer  Mfg.  Co.  (1885)  35  Hun, 
(N.  Y.)  116. 

In  Krause  v.  Spinn  (1899)  21  Tex. 
Civ.  App.  510,  52  S.  W.  91,  an  action 
was  sustained  in  favor  of  a  husband 
to  recover  damages  for  an  indecent 
assault  upon  his  wife.. 

A  father  may  bring  an  action  to  re- 
cover for  an  assault  upon  his  daugh- 
ter. Palmer  v.  Baum  (1906)  123  111. 
App.  584;  Trimble  v.  Spiller  (1828)  7 
T.  B.  Mon.  (Ky.)  395,  18  Am.  Dec.  189; 
Nyman  v.  Lynde  (1904)  98  Minn.  257, 
101  N.  W.  163;  Moheisky  v.  Hartmeis- 
ter  (1897)  68  Mo.  App.  818;  Koenke  v. 
Bauer  (1912)  162  Mo.  App.  718,  146 
S.  W.  506. 

{b)  Defendant. 

A  minor  daughter  is  not  entitled  to 
recover  damages  from  her  father  for 
her  forcible  defilement  by  him,  since 
a  minor  child  cannot  sue  a  parent  for 
damages  arising  upon  tort,  such  ac- 
tions being  against  public  policy  and 
not  permitted  by  law.  Roller  v.  Roller 
(1905)  37  Waah.  242,  68  L.R.A.  893, 
107  Am.  St.  Rep.  805,  79  Pac.  788,  8 
Ann.  Cas.  1. 

8,  Joinder  of  acUona, 

Where  a  battery  is  committed  on 
both  the  husband  and  his  wife,  they 
cannot  join  in  the  action  to  recov- 
er for  both  batteries.  Chapman  v. 
Hardy  (1807)  4  S.  C.  L.  (2  Brev.)  170. 
Neither  can  the  husband  individ- 
ually maintain  an  action  to  recover 
damages  for  an  assault  and  battery 
upon  himself  and  his  wife.  Belew  v. 
Prunty  (1817)  Litt  Sel.  Cas.  (Ky.) 
241.  And  a  joint  action  by  the  hus- 
band and  wife  to  recover  damages  for 
an  assault  and  battery  upon  the  wife 
may  only  be  maintained  to  recover  for 
the  injuries  to  the  wife.  Barnes  v. 
Martin  (1862)  15  Wis.  240,  82  Am. 
Dec.  670. 

An  action  for  assault  and  battery 
and  an  action  for  slander  committed  at 
the  same  time  cannot  be  joined.  An- 
derson V.  Hill  (1869)  53  Barb.  (N.  Y.) 
238. 
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F.  Evidence. 
a.  In  plaintiff's  behalf, 
■    1.  Burden  of  proof. 

In  civil  actions  to  recover  damages 
for  assault,  assault  and  battery,  or  in- 
decent assault  or  ravishment,  the  bur- 
den of  proof  is  upon  the  plaintiff. 
This  burden  is  met  whoi  the  evidence 
preponderates  in  her  favor  upon  the 
issues  necessary  for  her  to  establish 
in  order  to  be  entitled  to  recover  judg- 
ment. 

Federal.— Arnau  y  O'Kelley  v.  Urgal 
(1910)  5  Porto  Rico  Fed.  Rep.  520. 

Connecticut. — List  v.  Miner  (1901) 
74  Conn.  60,  49  Atl.  856. 

Iowa.— Williams  v.  Budgett   (1919) 

—  Iowa,  — ,  172  N.  W.  283. 
Louisiana. — Gorum  v.  Henry  (1915) 

188  La.  596,  70  So.  626. 

Michigan.  —  Schenk  v.  Dunkelow 
(1898)  70  Mich.  89,  37  N.  W.  886. 

Missouri.  —  Champagne  v.  Harney 
(1905)  189  Mo.  709,  88  S.  W.  92. 

Nebraska.— Clasen  v.  Pruhs  (1908) 
69  Neb.  278,  95  N.  W.  640,  6  Ann.  Cas. 
112;  Kramer  v.  Weigand  (1912)  91 
Neb.  47,  185  N.  W.  230. 

New  York.— Wright  v.  Grant  (1887) 
6  N.  Y.  S.  R.  862. 

Ohio.— Hendricks  ▼.  Fowler  (1898) 
16  Ohio,  C.  C.  597. 

Oklahoma.— Weber  v.  Weber  (1919) 

—  Okla.  — ,  179  Pac.  31. 

In  an  action  to  recover  damages  for 
assault  and  battery  with  intent  to 
ravish,  it  is  not  necessary  to  prove  a 
felonious  intent  upon  the  imrt  of  the 
defendant.  Elliott  v.  Van  Buren 
(1875)  33  Mich.  49,  20  Am.  Rep.  668. 

In  an  action  to  recover  for  an  as- 
sault upon  the  plaintiff  and  her  forci- 
ble defilement,  it  is  not  necessary  to 
establish  any  fact  by  more  than  a  pre- 
ponderance of  the  evidence.  Miller  v. 
Balthasser  (1875)  78  111.  302;  Schenk 
v.  Dunkelow  (Mich.)  supra. 

In  Valencia  v.  Milliken  (1916)  31 
CaL  App.  533,  160  Pac.  1086,  it  i«  held 
that  the  rule  as  to  the  degree  of  evi- 
dence to  show  the  ravishment  is  less 
stringent  in  civil  actions  than  it  is  in 
criminal  actions,  and  in  the  former  a 
preponderance  of  the  evidence  is  suffi- 
cient. 

For  example,  in  an  action  to  recover 


damages  for  her  forcible  defilement,  it 
/  is  not  necessary  that  the  testimony  of 
the  plaintiff  be  corroborated.  Stames 
V.  Stevenson  (1904)  —  Iowa,  — ,  98  N. 
W.  312;  Rogers  v.  Winch  (1889)  76 
Iowa,  646,  41  N.  W.  214. 

But  it  has  been  held  that  although 
the  plaintiff  is  not  required  to  prove 
the  basic  charge  of  ravishment  beyond 
a  reasonable  doubt,  she  is  required  to 
support  the  charge  by  substantial  evi- 
dence-which,  if  accepted  by  the  triers 
of  fact,  would  justify  the  conclusion 
as  a  reasonable  inference  that  the  rape 
had  been  committed  as  alleged.  The 
charge  may  be  sustained  by  the  testi- 
mony of  the  plaintiff  alone,  but  this 
testimony  will  be  weighed  with  care, 
and  if  found  inconsistent  with  physi- 
cal law  jor  human  nature,  it  will  be 
rejected  as  unworthy  of  belief.  Wil- 
liams V.  Collins  (1914)  180  M<k  App. 
146,  167  S.  W.  1189. 

In  order  to  recover  damages  for  the 
different  elements  which  may  be  taken 
into  consideration  by  the  jury  in  as- 
sessing the  same,  there  must  be  evi- 
dence tending  to  show  that  such  ele- 
ments of  damage  have  been  suffered 
by  the  plaintiff.  For  example,  where 
the  action  is  to  recover  damages  for  an 
indecent  assault,  and  there  is  no  evi- 
dence that,  as  a  result  of  the  assault, 
the  plaintiff  lost  in  reputation,  social 
standing,  or  honor,  these  elements 
cannot  be  taken  into  consideration  in 
assessing  the  damage.  Timmons  v. 
Kenrick  (1913)  68  Ind.  App.  490,  102 
N.  E.  52. 

8.  FhyMeal  eondttion  or  appearatuse  of 
plaintiff  or  her  dlofhing. 

Evidence  is  admissible  as  to  the  ap- 
pearance of  the  assaulted  female  im- 
mediately following  the  assault  (Gard- 
ner V.  Kellogg  (1877)  23  Minn.  468); 
or  the  morning  after  the  assault  (Han- 
nan  V.  Gross  (1893)  5  Wash.  703,  32 
Pac.  787) ;  and  also  at  the  time  of  the 
trial  of  the  action  for  the  assault 
(Stone  V.  Moore  (1891)  iS  Iowa,  186, 
49  N.  W.  76). 

The  injured  person  may  testify  as 
to  the  nature,  character,  and  extent  of 
her  injuries.  Hamm  v.  Romine  (1884) 
98  Ind.  77.  Evidence  by  the  plaintiff 
as  to  her  physical  condition  at  the 
time  of  the  assault  complained  of  and 
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sabsequently  thereto  is  admissible. 
Townadin  v.  Nutt  (1877)  19  Kan.  282. 
E^dence  is  also  admissible  of  a  com- 
plaint by  the  plaintiff  after  the  injury, 
ezhibitins:  natural  symptoms  and  ef- 
fects of  the  injury,  and  that  she  made 
no  such  complaints  prior  to  the  injury. 
Stevens  v.  Friedman  (1906)  58  W.  Va. 
78,  51  S.  E.  182. 

But  evidence  of  the  mere  declara- 
tion of  the  plaintiff  upon  the  day  fol- 
lowing the  assault  upon  her  that  she 
was  not  feelinsr  well  is  inadmissible. 
Moran  v.  Martinson  (1914)  164  Iowa, 
712,  146  N.  W.  841. 

In  Dimick  v.  Downs  (1876)  82  111. 
570,  it  is  held  that  persons  observing 
plaintiff  shortly  after  the  assault  com- 
plained of  may  testify  as  to  whether 
or  not  the  plaintiff  at  that  time  ap- 
peared to  be  nervous  and  excited  and 
under  the  influence  of  intoxicating 
liquors,  the  defendant  claiming  that 
the  plaintiff  was  drunk  at  the  time  of 
the  assault. 

In  Foot  V.  Brown  (1806)  46  Barb. 
(N.  Y.)  366,  it  is  held  that  evidence 
may  be  givm  by  plaintifTs  attending 
physician  as  to  his  professional  opin- 
ion of  the  extent  and  nature  of  the 
plalntifl*s  Injuries  and  the  cause,  al- 
though based  upon  statements  to  him 
of  the  plaintiff  as  well  as  upon  his  own 
observation. 

In  Earl  v.  Tapper  (1878)  45  Vt  275, 
evidence  is  held  to  be  admissible  by 
the  physician  who  attended  a  woman 
assaulted,  as  to  her  physical  condition, 
and  as  to  her  statements  with  refer- 
ence to  the  nature,  symptoms,  and  ef- 
fects of  the  injuries  from  which  she 
had  suffered. 

Evidence  is  admissible  as  to  the 
physical  ability  of  a  married  woman  to 
perform  labor  both  before  and  after 
her  injury,  although  she  claimed  no 
danuges  for  loss  of  employment  and 
her  husband  none  for  loss  of  her  serv- 
ices, since  such  evidence  is  competent 
as  t^iding  to  show  the  extent  of  her 
injury  and  suffering.  Labonte  v.  Da- 
vidson (1918)  81  Idaho,  644,  175  Fac. 
688. 

Evidence  is  admissible  of  exclama- 
tions of  present  pain  made  at  the  time 
the  injuries  of  the  assaulted  person 
-were  being  examined  the  day  follow 


ing  the  assault,  although  the  witness 
was  not  a  physician.  Sturgeon  v. 
Sturgeon  (1891)  4  Ind.  App.  232,  30 
^.  E.  805.  In  Elliott  v.  Van  Bur6n 
(1875)  33  Mich.  49,  20  Am.  Rep.  668, 
in  sustaining  the  admissibility  of  evi- 
dence of  nonexperts  as  to  the  charac- 
ter of  the  injuries  of  the  plaintiff  and 
her  appearance  following  the  assault, 
the  court  said :  "There  is  no  rule  which 
can  prevent  ordinary  witnesses  from 
describing  what  they  see,  or  from  tes- 
tifying concerning  the  kind  of  injury 
or  sickness  of  others  whom  they  have 
had  occasion  to  consort  with,  unless  it 
is  something  out  of  the  common  course 
of  general  information  and  experience, 
or  unless  the  question  presented  in- 
volves medical  knowledge  beyond  that 
of  ordinary  unprofessional  persons. 
It  would  be  ridiculous  to  shut  out  tes- 
timony of  what  any  juryman  would 
understand  well  enough  for  all  the 
exigencies  of  the  case  before  him,  sim- 
ply because  no  physician  has  seen  or 
examined  the  party.  It  would  lead  to 
a  denial  of  justice  in  all  cases  of  bod- 
ily injuries  and  sickness  which  did  not 
occur  within  range  of  medical  help, 
and  which  were  not  regarded  as  so 
difficult  of  treatment  as  to  demand  it. 
There  is  no  danger  that  the  introduc- 
tion of  common  testimony  on  matters 
of  common  knowledge  will  do  any 
more  mischief,  when  open  to  cross- 
examination  before  a  court  and  jury, 
than  would  arise  from  the  want  of  any 
legal  means  of  selecting  witnesses 
from  the  numerous  class  of  profes- 
'  sional  men,  who  differ  as  much  in  their 
relative  merits  as  many  of  them  do 
from  laymen." 

In  Singer  Sewing  Mach.  Co.  v.  Meth- 
vin  (1918)  184  Ala.  554,  63  So.  997, 
it  is  held  that  where  the  plaintiff 
claimed  as  an  element  of  damage  that 
she  suffered  a  miscarriage  by  reason 
of  the  assault  complained  of,  evidence 
is  competent  to  show  her  physical  con- 
dition when  she  had  had  a  miscarriage 
about  nine  months  prior  to  the  alleged 
assault.  The  court  said  that  this  evi- 
dence would  have  a  tendency  to  prove 
that  the  miscarriage  was  due  to  causes 
other  than  the  wrongs  alleged. 

Evidence  by  a  woman  assaulted 
when  pregnant  is  not  admissible  to 
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show  that  th«  child  subsequently  born 
to  her  was  poor,  small,  nervous,  and 
had  grown  but  little;  at  least  where  - 
tbfire  is  no  evidence  tending  to  show* 
that  this  condition  of  the  child  is  the 
result  of  the  assault.  Haupt  v.  Swen- 
son  (1904)  125  Iowa,  694,  101  N.  W. 
520. 

The  torn' underclothing  of  the  plain- 
tiff is  admissible  in  evidence  if  it  is  in 
substantially  the  same  condition  that 
it  was  in  after  the  assault  complained 
of.  The  fact  that  it  had  been  washed, 
however,  does  not  affect  its  admissi- 
bility. McMurrin  v.  Rigby  (1890)  80 
Iowa,  322,  45  N.  W.  877. 

3.  Prior  or  mihsequent  conduct  of  the 
parties. 

In    Morely    v.    Dunbar    (1869)    24 
Wis.  183,  referring  to  the  rule  sus- 
taining the  admissibility  of  evidence 
as  to  other  matters  between  the  parties 
at  about  the  time  in  question  in  order 
to  increase  or  mitigate  the  damages, 
the  court  said  that  the  admissibility 
of  such  testimony  was  the  logical  re- 
sult of  the  rule  which  permitted  ex- 
emplary   damages    to    be    recovered. 
"Where  motive  constitutes  a  basis  for 
increasing  the  damages  of  the  plain- 
tiff  above   those   actually    sustained, 
there  it  should,  under  proper  circum- 
stances, constitute  the  basis  for  re- 
ducing them  below  the  same  standard. 
If  malice  in  the  defendant  is  to  be  pun- 
ished by  the  imposition  of  additional 
damages,  or  smart  money,  then  malice 
on  the  part  of  the  plaintiff,  by  which 
he  provoked  the  injury  complained  of, 
should  be  subject  to  like  punishment, 
which,  in  his  case,  can  only  be  inflicted 
by  withholding  the  damages  to  which 
he  would  otherwise  be  entitled.    The 
law  is  not  so  one-sided  as  to  scrutin- 
ize the  motives  and  punish  one  party 
to  the  transaction  for  his  malicious 
conduct,  and  not  to  punish  the  other 
for  the  same  thing;  nor  so  unwise  as 
not  to  make  allowance  for  the  infirm- 
ities of  men,  when  smarting  under  the 
sting  of  gross  and  immediate  provoca- 
tion.    If  it  were,  then,  as  has  been 
well  said,  it  would  frequently  happen 
that  the  plaintiff  would  get  full  com- 
pensation for  damages  occasioned  by 
himself. — ^a  result  which  would  be  con- 


trary to  every  principle  of  reason  and 
justice." 

In  Mawich  v.  Elsey  (1881)  47  Mich. 
10,  10  N.  W.  57,  it  is  held  that  in  an 
action  to  recover  for  an  indecent  as- 
sault, evidence  is  admissible  that, 
prior  to  the  occasion  complained  of, 
the  defendant  had  addressed  the  plain- 
tiff in  unchaste  language  and  had  so- 
licited sexual  indulgence.  The  court 
said  that,  "in  view  of  the  nature  of  the 
injuries  charged  and  of  the  issue,  it 
was  competent  to  show,  if  it  were  true, 
that  his  previous  manner  towards  her 
had  been  lascivious  and  such  as  to  im- 
ply that  he  was  coveting  her  person. 
It  would  not  have  been  the  giving  of 
proof  of  an  independent  and  collateral 
cause  of  action,  for  the  offer  was  not 
to  show  any  conduct  amounting  to  a 
cause  of  action;  nor  would  it  have 
been  proof  of  matters  indicative  of 
general  depravity  or  wickedness  as  a 
ground  of  argument  that  he  was  hence 
more  likely  to  commit  the  acts  imput- 
ed. But  it  would  have  been  a  sub- 
mission of  evidence  to  explain  sur- 
rounding circumstances  and  show  that 
the  defendant's  antecedent  manner 
and  state  of  mind  towards  the  plaintiff 
had  tended  in  the  direction  of  the  par- 
ticular acts  complained  of,  and  that 
the  different  incidents  were  but  parts 
of  the  same  line  of  conduct,  and  the 
evidence,  if  believed,  would  naturally 
have  lent  credence  to  the  plaintiflTs 
case." 

But  in  an  action  to  recover  damages 
for  an  indecent  assault,  evidence  is  not 
admissible  of  slanderous  statements 
against  the  plaintiff's  moral  character, 
uttered  by  the  defendant  either  prior 
or  subsequently  to  the  alleged  assault 
Atkins  V.  Gladwish  (1889)  25  Neb.  390, 
41  N.  W.  347. 

As  corroboratory  of  the  plaintifTs 
claim,  evidence  is  admissible  of  the 
prior  or  subsequent  conduct  of  the  de- 
fendant, or  of  other  prior  or  subse- 
quent matters  which  may  have  a  le- 
gitimate tendency  to  corroborate 
plaintiff. 

Thus,  in  Parker  v.  Couture  (1891) 
68  Vt  449,  21  AtL  1102,  the  defendant 
denied  being  present  at  the  place 
where  the  plaintiff  claimed  to  have 
been  assaulted  by  him,  and  it  was  held 
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that  evidence  was  competent  in  plain- 
tifTs  behalf  that  at  the  same  time  and  - 
place  the  defendant  assaulted  her  sis- 
ter, and  upon  a  prosecution  therefor 
he  pleaded  guilty  to  such  assault. 
Evidence  that  missiles  were  thrown  at 
the  house  in  which  the  plaintiff  lived 
at  a  time  when  she  was  in  the  house 
and  was  assaulted  therein  is  admissi- 
ble as  tendinir  to  sustain  the  claim  of 
an  assault  by  putting  her  in  fear  of 
bodily  harm.  Dubois  v.  Roby  (1911) 
84  Vt.  466,  80  Atl.  150. 

In  Flint  v.  Bruce  (1878)  68  Me.  188, 
it  is  held  that  whnv  the  assault  com- 
plained of  was  made  upon  the  plaintiff 
while  she  was  attempting  to  aid  her 
father,  whom  the  defendant  was  hold- 
ing down  and  beating,  evidence  of  this 
fact  is  admissible ;  but  evidence  is  not 
admissible  as  to  the  physical  injuries 
to  the  father,  although  offered  to  meet 
the  denial  of  the  defendant  that  he 
did  not  strike  the  father  during  the 
controversy. 

The  plaintiff  is  entitled  to  relate 
the  transaction  with  reference  to  the 
assault  as  a  Whole,  thereby  making  the 
narrative  Intelligible,  although  in  so 
doing  she  refers  to  assaults  upon  oth- 
ers who  came  to  her  aid,  and  damage 
to  the  house  in  which  she  lived.  Du- 
bois V.  Roby  (Vt.)  supra. 

But  in  Domsife  v.  Ralston  (1910)  55 
Or.  254,  97  Pac.  718,  106  Pac.  13,  it  is 
held  that  in  an  action  for  assault  and 
battery,  evidence  is  inadmissible  of  an 
assault  at  another  time  upon  the  plain- 
tiff by  the  son  of  the  defendant,  acting 
independently  of  the  defendant. 

In  this  connection  the  question  has 
arisen  aa  to  whether  or  not  the  claim 
of  the  plaintiff  that  the  defendant 
ravished  her  may  be  corroborated  by 
an  exhibit  to  the  jury  of  the  child  born 
to  plaintiff  a.s  a  result  of  the  alleged 
ravishment.  It  has  been  held  that  a 
child  born  as  a  result  of  the  ravish- 
ment of  the  plaintiff  by  the  defendant 
cannot  be  made  an  exhibit  upon  the 
trial  of  a  civil  action  to  recover  dam- 
ages for  the  ravishment.  The  resem- 
blance of  the  child  to  its  alleged  father 
is  too  indistinct  and  uncertain  to  be 
admissible  as  having  any  probative 
value.  Eckhart  v.  Peterson  (1917)  94 
Wash.  879,  162  Pac.  551.    In  Valencia 


V.  Milliken  (1916)  31  Cal.  App.  533, 
160  Pac.  1086,  the  court  considered  the 
question  as  to  the  right  to  exhibit  a 
child  as  evidence  to  show  resemblance 
to  its  alleged  father,  but  held  that  it 
was  not  necessary  to  pass  upon  it, 
since,  in  the  action  under  considera- 
tion, it  did  not  appear  that  the  child 
actually  resembled  the  defendant; 
hence,  prejudicial  error  was  not  shown 
to  have  resulted  from  permitting  the 
compailson  to  be  made  of  the  child 
and  the  defendant. 

4.  Contplaint  of  plainttff. 

Evidence  is  admissible  that  the  girl 
complained  to  her  parents  of  the  as- 
sault upon  her  shortly  thereafter. 
Collins  V.  Wilson  (1897)  18  Ky.  L. 
Rep.  1049,  39  S.  W.  83;  (Gardner 
V.  Kellogg  (1877)  23  Minn.  468. 
But  such  proof  must  be  confined  to 
the  principal  fact,  and  is  not  to  be  ex- 
tended to  any  of  the  details  of  the 
transaction.  Gardner  v.  Kellogg 
(Minn.)  supra.  Evidence  js  admissi- 
ble that  the  assaulted  party  com- 
plained to  her  husband  on  the  evening 
of  the  day  of  the  assault,  when  he 
returned  from  work.  Hopkinson  v. 
Perdue  (1904)  8  Ont  L.  Rep.  228,  3 
Ont.  Week.  Rep.  934,  2  Ann.  Cas.  230. 

Statements  of  the  assaulted  child, 
a  girl  seven  years  old,  with  reference 
to  her  injury,  and  as  to  the  person 
who  committed  the  assault  upon  her, 
made  shortly  thereafter,  are  admissi- 
ble in  evidence.  To  be  admissible, 
such  declarations  need  not  be  express- 
ly concurrent  in  point  of  time  with  the 
principal  transaction:  if  they  are  so 
near  to  it  as  to  afford  reliable  infor- 
mation as  to  the  truth  of  the  transac- 
tion, that  is  sufficient.  Smith  v.  Daw- 
ley  (1894)  92  Iowa,  312,  60  N.  W.  625. 

In  Stratton  v.  Nichols  (1850)  20 
Conn.  327,  it  is  held  that  evidence  is 
admissible  by  a  third  person  who  was 
near  the  place  of  assault,  unobserved 
by  the  parties,  to  the  effect  that  he 
heard  the  plaintiff  crying  to  defend- 
ant, "Let  go  of  me,  keep  your  hands 
off  me,  keep  your  distance." 

b.  In  defendant's  behalf. 
Circumstances    of   provocation    at- 
tending the  transaction,  or  so  recent, 
with  reference  to  it,  as  to  constitute 
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a  part  of  the  res  gestse,  even  if  not 
sufficient  entirely  to  justify  the  act 
done,  may  constitute  an  excuse  which 
will  mitigate  the  actual  damage,  and 
where  the  provocation  is  great  and 
calculated  to  excite  strong  feelings  of 
resentment,  may  reduce  them  to  a  sum 
which  is  merely  nominal.  Morely  v. 
Dunbar  (1869)  24  Wis.  133. 

In  a  joint  action  by  the  husband  and 
wife  to  recover  damages  for  assault 
upon  the  wife,  evidence  is  not  admissi- 
ble as  to  the  language  of  the  husband, 
in  order  to  mitigate  the  damages. 
Everts  v.  Everts  (1855)  3  Mich.  580. 

Evidence  is  admissible  as  to  the  fa- 
miliar relations  existing  between  the 
plaintiff  and  defendant  following  the 
alleged  assault,  and  which  continued 
for  some  time  thereafter.  Young  ▼. 
Johnson  (1890)  128  N.  Y.  228,  25  N.  E. 
363. 

In  an  action  to  recover  damages  for 
an  indecent  assault,  evidence  is  ad- 
missible of  statements  made  by  the 
plaintiff's  husband,  tending  to  prove 
that  the  action  was  baseless  and  ma- 
licious, and  was  brought  to  carry  out 
a  scheme  between  the  husband  and 
wife  to  extort  money  from  the  defend- 
ant, providing  there  is  competent  evi- 
dence tending  to  prove  the  conspiracy. 
Mawich  v.  Elsey  (1881)  47  Mich,  10,  8 
N.  W.  587,  10  N.  W.  57. 

In  Young  v.  Johnson  (N.  Y.)  supra, 
it  is  held  that  evidence  of  a  doctor  is 
admissible  to  the  effect  that,  in  his 
opinion,  pregnancy  would  not  result 
from  first  intercourse  between  parties, 
where  the  female  was  forcibly  defiled 
and  the  act  was  accomplished  against 
her  will. 

Evidence  is  admissible  that  the 
plaintiff  was  afflicted  with  a  particu- 
lar disease  which,  as  shown  by  ex- 
perts, resulted  frequently  in  hallucina- 
tions by  women  suffering  therefrom  as 
to  the  conduct  of  men  towards  them. 
Derwin  v.  Parsons  (1884)  52  Mich. 
425,  50  Am.  Rep.  262,  18  N.  W.  200. 

VI.  TnHruetitm  to  jury. 

It  is  error  for  the  court  to  instruct 
the  jury  that  the  plaintiff  must  show 
that  the  defendant  intended  to  have 
sexual  intercourse  with  her,  in  order 
to  be  entitled  to  recover  damages  in 


an  action  for  'assault  and  battery 
based  upon  the  act  of  the  defendant 
in  taking  improper  familiarities  with 
the  person  of  the  plaintiff,  since  such 
intent  is  immaterial.  Luttermann  v. 
Bomey  (1909)  148  Iowa,  233,  121  N. 
W.  1040, 

In  Wollf  V.  Van  Housen  (1894)  66 
111.  App.  295,  it  was  held  that  where 
an  action  was  baaed  upon  the  assault 
and  ravishment  of  the  plaintiff,  it  is 
error  for  the  court  to  instruct  the 
jury  that,  in  order  for  the  plaintiff  to 
rocovor,  they  must  be  satisfied  from 
a  preponderance  of  the  evidence  that 
the  defendant  had  criminal  knowledge 
of  the  plaintiff  forcibly  and  against 
her  will,  since  the  defendant  might  be 
guilty  of  an  assault,  even  if  the  plain- 
tiff was  found  not  entitled  to  recover 
for  her  ravishment. 

In  an  action  to  recover  damagros  for 
assault  and  battery  to  secure  the 
plaintiff's  consent  to  sexual  inter- 
course, it  is  improper  to  instruct  the 
jury  as  to  the  offense  of  rap*,  and  to 
submit  the  special  question  as  to 
whether  or  not  the  defendant  was 
guilty  of  rape  upon  the  plaintiff. 
Beseler  v.  Stephani  (1874)  71  Dl.  400. 

In  an  action  to  recover  damages  for 
an  assault  and  battery  resulting  in  a 
miscarriage  of  the  plaintiff,  it  is  error 
for  the  court  to  instruct  the  jury  that, 
in  order  to  find  for  the  plaintiff,  they 
must  find  that  she  suffered  a  miscar- 
riage as  the  result  of  the  assault  and 
battery  complained  of,  since  the  de- 
fendant would  be  guilty  without  ref- 
erence to  the  consequences  to  the 
plaintiff,  if  he  committed  the  assault 
complained  of.  Frederickson  v.  Nel- 
son (1903)  135  Mich.  246,  97  N.  W. 
678. 

In  V.alencia  v.  Milliken  (1916)  31 
Cal,  App.  533,  160  Pac.  1086.  the  de- 
fense was  an  alibi  and  the  denial  of 
any  sexual  relations  with  the  plaintiff. 
Under  these  circumstances  it  was  held 
not  prejudicial  error  for  the  court  to 
instruct  the  jury  that  the  chastity  of 
the  plaintiff  was  material  only  upon 
the  question  of  damages. 

Although  the  court  improperly  re- 
fused to  instruct  that  they  had  the 
right  to  award  the  plaintiff  punitive 
damages  if  they  found  in  her  favor. 
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such  refusal  does  not  constitute  re- 
versible error  where  the  verdict  is  for 
the  defendant.  Rittfeldt  v.  Young 
(1912)  170  EL  App.  228. 

In  Ratteree  v.  Chapman  (1887)  79 
Ga.  674,  4  S.  E.  684,  an  instruction  was 
held  to  be  erroneous  where  it  in  effect 
authorized  the  jury  to  award  punitive 
damages  to  punish  the  defendant  if 
they  found  the  assaalt  was  malicious, 
aggravated,  and  wanton,  and  that  jua- 
tiee  and  public  good  required  the 
award  of  snch  damages. 

In  Bingham  t.  Bernard  (1886)  36 
MiuL  114,  SO  N.  W.  404,  it  is  held  to 
be  error  for  the  court  to  instruct  the 
jury  that  the  testimony  of  the  defend- 
ant's witnesses,  that  they  had  never 
heard  anything  against  the  defend- 
ant's reputation  for  chastity,  is  prop- 


er evidence  as  to  a  person's  character, 
and,  indeed,  it  is  the  very  best  evi- 
dence that  could  be  given,  especially 
on  this  question  of  chastity. 

It  is  not  error  for  the  court  to  in- 
struct the  jury  that  "the  simple  fact 
that  the  plaintiff  is  a  young  woman  is 
no  reason  why  the  jury  should  be 
taken  off  their  feet,  lose  their  heads, 
and  return  a  verdict  for  a  lady  on 
general  principles.  I  do  not  think  you 
will  do  it,  and  don't  tiiink  juries  of 
this  county  are  made  up  of  t^at  class 
of  men."    Ibid. 

It  is  improper  to  instruct  the  jury 
to  award  such  damages  as  they  may 
think  the  plaintiff  sustained  as  a  direct 
result  of  the  defendant's  conduct. 
Timmons  ▼.  Kenrlck  (191S)  63  Ind. 
App.  490^  102  N.  B.  IB.         A.  6.  8. 


J.  K.  JOHNSON,  Appt., 

V. 

IDA  JOHNSON. 


Alahama  Supreme  Court— Decemhrr  20,  1017, 
(—  Ala.  — ,  77  So.  885u) 

Hnsbaiid  and  wife  —  right  to  sue  for  assault. 

1.  A  woman  may  sue  her  husband  for  assault,  under  statutes  abrogfat- 
ing  the  fiction  of  legal  identity  and  permitting  her  to  sue  alone  for  injuries 
to  her  person. 

[See  note  on  this  qiteetion  beginning  on  page  1088.] 


Witness  —  permission  to  answer  ques- 
tlm  in  writing. 

2.  The  court  may,  in  its  discretion, 
permit  a  female  witness  to  write  the 
answer  to  a  question  as  to  an  epithet 
applied  to  her,  for  the  consideration 
of  the  jury  in  her  absence,  if  the  ep- 
ithet is  shocking  to  modesty. 
Hnsbtuid  and  wife  —  assault  —  jus- 
tification. 

3.  An  assault  by  husband  on  wife 
is  not  justified  by  the  facts  that  she 
refused  to  allow  his  father  to  sit  at 
table  with  her,  that  she  removed  from 
the  home  articles  purchased  by  him, 
and  interfered  with  his  business  by 
advising  persons  not  to  patronize  him 
and  refusing  to  inform  him  of  busi- 
ness telephone  calls. 

Damages  —  from  assault  —  mitiga- 
tion. 

4.  Refusal  of  a  wife  to  permit  her 


husband's  father  to  sit  at  table  with 
her,  her  removal  of  articles  purchased 
by  the  husband  from  the  home,  and 
her  interference  with  his  business  by 
advising  i>eople  not  to  patronize  him 
and  refusing  to  inform  him  of  busi- 
ness telephone  calls,  is  not  ground  for 
mitigation  of  damages  for  his  assault 
upon  her,  if  they  were  not  closely  con- 
nected in  point  of  time  with  the  as- 
sault. 

[See  2  R.  C.  L.  688.] 
—  mean  disposition. 

6.  A  man  cannot  show  in  mitigation 
of  damages  for  assault  upon  his  wife 
that  she  was  of  a  mean  and  fussy  dis- 
position. 
Appeal  —  rejection  of  qnestions  — 

argument. 

6.  Refusal  to  permit  a  witness  to 
answer  a  question  involving  an  ar- 
gument is  not  reversible  error. 
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Evidence  —  refusal  of  warrant. 

7.  In  an  action  by  a  wife  against 
her  husband  for  assault,  evidence  is 
not  admissible  of  her  application  to  a 
magistrate  for  a  warrant,  which  was 
refused,  and  of  the  reasons  for  th« 
refusal. 

' —  pending  suit. 

8.  To  show  motive  for  assault  by 
husband  on  wife,  evidence  is  admis- 
sible that  she  had  a  suit  pending 
against  him. 

—  acts  of  wife  after  assault. 

9.  Evidence  as  to  what  a  wife  as- 
saulted by  her  husband  did  after  the 
assault,  and  what  neighbors  and  rel- 
atives did  for  her,  is  not  admissible  in 
an  action  by  her  for  the  assault,  if 
they  have  lio  tendency  to  show  the 
nature  and  extent  of  the  injury. 
Appeal  —  inadaiifisible  evidence. 

10.  The  admission  of  inadmissible 
evidence,  tending  to  arouse  the  sym- 
pathy of  the  jury,  which  is  not  cured 
by  instructions,  is  reversible  error. 

[See  2  R.  C.  L.  252.] 


Damages  —  assault  by  husband  — 
separation  from  wife. 

11.  Damages  for  the  resulting  sep- 
aration of  a  wife  from  her  husband 
cannot  be  allowed  in  her  action 
against  him  for  assault. 

Appeal  —  refusal  of  instructions. 

12.  Refusal  of  a  request  for  a  prop- 
er charge  is  not  reversible  error  if  it 
is  covered  by  instructions  given. 

[See  2  R.  C.  L.  261.] 
—  abstract  instmction. 

13.  Refusal  of  an  abstract  instruc- 
tion not  required  by  the  tendencies  of 
the  evidence  is  not  error. 

[See  2  R.  C.  L.  261.] 

Trial instruction  —  justification 

for  assault. 

14.  Requested  instructions  are  prop- 
erly refused  which  are  misleading, 
argumentative,  and  invasive  of  the 
province  of  the  jury,  such  as  instruc- 
tions in  an  action  by  a  wife  against 
her  husband  for  assault,  which  deal 
with  questions  of  provocation  of  as- 
sault by  her  upon  him. 

[See  14  R.  C.  L.  730,  773,  775.] 


(Somerville,  Gardner,  and  Thomas,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Marshall 
County  (Haralson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  assault  and  battery.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


The  assignments  and  charges 
mentioned  in  the  opinion  are  as 
follows : 

The  third  assignment  of  error  is 
as  follows :  The  circuit  court  erred, 
to  the  injury  of  the  appellant,  in 
overruling  defendant's  objection  to 
the  court's  permitting  the  witness  to 
write  on  a  piece  of  paper  the  words, 
"damn  bitch,  damn  yellow  bitch," 
and  permitting  these  words,  when 
written  on  the  paper,  to  be  read  to 
the  jury  in  the  absence  of  the  wit- 
ness. Assignment  14:  The  court 
erred,  to  the  injury  of  appellant,  in 
refusing  to  permit  defendant  to 
show  by  plaintiff  on  cross-examina- 
tion that  in  October  before  this  diffi- 
culty she  had  gotten  mad  and  had 
left  home,  and  did  not  come  back 
until  after  the  automobile  accident. 
22.  The  court  erred,  to  the  injury  of 
appellant,  in  excluding  the  state- 
ment  of   defendant    (speaking   of 


plaintiff)  that  she  was  not  crying. 
23.  In  excluding  statement  of  de- 
fendant (speaking  of  plaintiff) 
that  she  was  not  hysterical — it 
was  just  meanness.  24.  In  refus- 
ing to  allow  defendant  to  show 
that  plaintiff  had  assaulted  him  on 
a  previous  occasion  with  a  broom. 
27.  In  refusing  to  allow  appellant 
to  prove  by  the  witness  that  he  had 
purchased  meal  of  the  witness  to  be 
delivered  to  his  house,  and  that  he 
delivered  the  meal,  and  plaintiff  was 
the  only  one  there,  and  that  she  de- 
clared she  would  not  cook  it,  that  he 
need  not  bring  it,  that  she  was  not 
going  to  cook  it.  25.  The  court 
erred  in  refusing  to  allow  defendant 
to  show  that  plaintiff's  disposition 
was  that  of  a  fussy,  quarrelsome, 
and  contentious  person.  26.  Same 
as  to  another  witness.  28.  In  refus- 
ing to  allow  defendant  to  show  by  a 
witness  that  he  knew  plaintiff's  tem- 
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per  and  disposition,  and  that  it  was 
quarrelsome  and  fussy.    Charge  3, 
refused  to  defendant,  is  as  follows : 
"The  court  charges  the  jury  that  if 
the  parties  are  husband  and  wife, 
you  may  look  to  this  in  connection 
with  all  the  other  evidence,  and  if 
you  find  that  the  conduct  and  de- 
meanor of  plaintiff  toward  defend- 
ant was  such  as  to  irritate,  annoy, 
and  provoke  defendant  into  hasty  or 
unthoughted  act  towards  plaintiff, 
you  may  consider  such  condition  and 
conduct  in  noitigation  of  such  acts  on 
his  part,  though  you  should  not  find 
him  blameless."     Assignment  13: 
The  court  erred  in  refusing  to  allow 
defendant  to  ask  plaintiff  on  cross- 
examination  this  question:     "Your 
feelings  towards  your  husband  at 
that  time  were  sudh  that  you  would 
not  notify  him  that  you  had  been  in 
an  accident?"     15.  In  refusing  to 
permit  defendant  to  ask  plaintiff 
on  cross-examination  this  question 
with  reference  to  her  interview  with 
Dr.  Morton :    "He  told  you  that  you 
and  Dr.  Johnson  had  -been  quarrel- 
ing so  much  that  he  would  not  give 
you  a  warrant?"     16.  Question   to 
plaintiff      on      cross-examination : 
"Didn't  Dr.  Morton  tell  you  that 
your   relations  with   Dr.   Johnson 
were  such,  and  that  you  had  been 
talking  in  such  a  way,  he  could  not 
give  you  a  warrant?"    17.  Question 
to    plaintiff   on   cross-examination, 
speaking  of  Dr.  Morton:    "He  did 
not  give  you  a  warrant,  did  he?" 
18.  Just  filter  plaintiff  as  a  witness 
had  testified,  "I  just  asked  him  for 
protection,"   the   court  refused   to 
permit  defendant  on  cross-examina- 
tion to  ask  her  if  Dr.  Morton  did  not 
tell  her  that  she  did  not  need  pro- 
tection.    Assignment  of  error  4: 
The  court  erred  in  permitting  plain- 
tiff as  a  witness  to  testify  that  Mrs. 
Polk  assisted  her  up  the  steps  and 
into  the  house.    5.  Permitting  plain- 
tiff to  testify  that  she  was  in  Mrs. 
Polk's  house  an  hour  or  so.    6.  Per- 
mitting plaintiff  to  testify  that  she 
rennained  at  Mrs.  Snellgrove's  until 
the    middle   of   the   afternoon.     7. 
Permitting  plaintiff  to  testify  as  a 
-witness  that  she  was  carried  there 
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not  long  before  night  and  remained 
there.  8.  Permitting  witness  to  tes- 
tify: "I  do  not  know  just  exactly 
how  long  it  was,  but  just  as  I  would 
suffer.  I  do  not  know  that  it  was 
applied  every  day,  but  was  for  a 
wlule."  The  following  charges  were 
refused  to  defendant:  4.  The  court 
charges  the  jury  that  defendant  was 
under  no  duty  to  hold  plaintiff  to 
keep  her  from  assaulting  him.  7. 
Under  the  law  defendant  had  the 
right  to  inquire  of  plaintiff  about 
hous^old  articles,  or  their  disposi- 
tion, and  such  inquiry  would  not  be 
provocation  which  would  justify  a 
wife  in  assaulting  him.  9.  Inquiry 
by  the  husband  as  to  the  manage- 
ment or  government  of  the  house, 
made  of  the  wife,  do  not  justify  an 
assault  by  her  upon  him,  nor  would 
such  inquiry  put  him  at  fault  in  pro- 
voking or  bringing  on  the  difficulty. 
10.  The  use  of  words  of  remon- 
strance or  rebuke  or  reproach  by  the 
husband  to  the  wife  do  not  consti- 
tute a  fault  on  his  part  as  a  justifi- 
cation for  an  assault  by  her  upon 
him,  whether  such  remonstrance, 
rebuke,  or  reproach  were  well  or  ill 
founded.  11.  Practically  the  same 
as  10. 

Messrs.  A.  E.  Hawkins  and  John  A. 
Lusk  &  Son,  for  appellant: 

The  wife  cannot  maintain  an  action 
against  the  husband  for  an  assault 
and  battery  committed  during  the  mar- 
riage. 

Lillienkamp  v.  Rippetoe,  138  Tenn. 
57,  L.R.A.1916B,  881,  179  S.  W.  628, 
Ann.  Cas.  1917C,  901;  Thompson  v. 
Thompson,  218  U.  S.  611,  54  L.  ed. 
1180,  30  L.R.A(N.S.)  1153,  31  Sup. 
Ct.  Rep.  Ill,  21  Ann.  Cas.  921;  Strom 
V.  Strom,  98  Minn.  427,  6  L.R.A.  (N.S.) 
191,  116  Am.  St.  Rep.  387,  107  N.  W. 
1047. 

If  the  question  ia  held  material  and 
relevant  by  the  court,  the  witness 
must  answer. 

5  Jones,  Ev.  p.  23,  %  800. 

On  cross-examination,  any  fact  may 
be  elicited  which  tends  to  show  bias, 
prejudice,  hostility,  hatred,  ill  will, 
etc. 

Louisville  &  N.  R.  Co.  v.  Tegner,  126 
Ala.  593,  28  So.  510;  Drum  v.  Harri- 
son, 83  Ala.  384,  3  So.  715;  Linnehan  v. 
State,  120  Ala.  293,  25  So.  6;  Under- 
hill.  Grim.  Ev.  248. 
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Malice  on  the  part  of  the  plaintiff, 
inducing  her  to  provoke  an  assault, 
should  be  considered  to  enable  the 
jury  to  properly  assess  the  damages. 

1  Sutherland,  Damages,  §  151,  p.  386. 

When  one  party  offers  any  part  of  a 
conversation,  the  other  par^  may  call 
for  all  of,  or  any  part  of,  the  conver- 
sation. 

Jones,  Ev.  YT  822,  872. 

Aggravating  conduct  and  language 
of  the  plaintiff  is  admissible  in  mit- 
igation of  damages. 

Jones  V.  Bynum,  189  Ala.  677,  66  So. 
689;  Chambers  v.  Porter,  5  Coldw. 
273 ;  Yeager  ▼.  Berry,  82  Mo.  App.  584. 

Messrs.  Street  A  Bradford,  for  ap- 
pellee : 

An  express  statutory  declaration  is 
not  necessary  to  enable  the  wife  to 
sue  the  husband  either  in  contract  or 
in  tort,  and  the  language  of  the  stat- 
utes is  broad  enough  to  entitle  her 
to  sue  him  in  contract,  in  detinue,  and 
in  ejectment. 

Bruce  ▼.  Bruce,  96  Ala.  668,  11  So. 
197;  Cook  v.  Cook,  125  Ala.  S88,  82 
Am.  St  Rep.  264,  27  So.  918;  Boiling 
V.  State,  98  Ala.  80,  12  So.  782. 

The  disability  of  the  husband  and 
wife  to  sue  each  other  at  common  law 
grew  out  of  the  fiction  of  their  legal 
identity,  an  identity  which  has  been 
completely  destroyed  in  Alabama  so 
far  as  concerns  their  rights  to  prop- 
erty and  the  right  to  sue  for  it  and  for 
injuries  to  person  or  reputation. 

21  Cyc.  1144,  1302;  1  Bl.  Com.  442; 
Lathrop-Hatteu  Lumber  Co.  v.  Besse- 
mer Sav.  Bank,  96  Ala.  351, 11  So.  418; 
Thompson  v.  Thompson,  218  U.  S.  611, 
54  L.  ed.  1180,  30  L.R.A.(N.S.)  1153, 
31  Sup.  Ct.  Rep.  Ill,  21  Ann.  Cas.  921; 
Fiedler  v.  Fiedler,  42  Okla.  124,  52 
L.R.A.(N.S.)  189,  140  Pac.  1022; 
Brown  v.  Brown,  88  Conn.  42,  52  L.R.A. 
(N.S.)  186,  89  Atl.  889,  Ann.  Cis. 
1915D,  70. 

The  court  may  decline  to  compel  a 
witness  to  use  the  identical  language 
if  it  is  indecent,  and  may  permit  the 
use  of  words  of  equivalent  import. 

14  Enc.  Ev.  219;  40  Cyc.  2408,  2412; 
Skaggs  V.  State,  108  Ind.  53,  8  N.  E. 
695. 

The  movements  and  whereabouts  of 
plaintiff  immediately  following  the  as- 
sault were  clearly  competent.  So  was 
the  fact  that  liniments  were  applied 
to  her  bruises. 

Jordan  v.  Rice,  166  Ala.  660,  61  So. 
617. 

To  what  extent  cross-examination 
shall  go  is  largely  discretionary  with 


the  court,  and  a  clear  case  of  error 
must  be  shown  to  justify  a  reversaL 

3  Enc.  Ev.  pp.  856,  880;  Ingram  v. 
State,  67  Ala.  67;  Tobias  v.  Treist,  lOJ 
Ala.  664,  16  So.  914;  A.  G.  Rhoades 
Furniture  Co.  t.  Weeden,  108  Ala.  252, 
19  So.  818. 

Plaintiff  was  entitled  to  recover  for 
h«r  ovra  support  and  maintenance  dur- 
ing the  time  she  was  separated  from 
her  husband. 

Jones  V.  Jones,  96  Ala.  443,  18  LRX 
95, 11  So.  11;  Morris  v.  Morris,  20  Ala. 
168;  Hanberry  v.  Hanberry,  29  Ala. 
719;  Kinsey  v.  Kinsey,  87  Ala.  393; 
Mobile  &  0.  R.  Go.  v.  George,  94  Ala. 
199,  10  So.  146,  18  Am.  Neg.  Caa.  29; 
Birmingham  R.  &  Electric  Co.  v.  W&rd, 
124  Ala.  409,  27  So.  471. 

If  defendant  was  the  aggressor,  it 
would  be  his  duty  in  law  to  resort  to 
other  methods  of  freeing  himself  thaa 
that  of  blows. 

3  Cyc.  1073-1075;  Bynum  v.  Jones, 
177  Ala.  481,  59  So.  66;  Murphv  t. 
Coleman,  9  Ala.  App.  626,  64  So.  186 

Sayre,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  raises  the  question 
whether,  under  our  system  of  law,  a 
wife?  may  maintain  an  action  to  re- 
cover damages  for  an  assault  and 
battery  committed  upon  her  person 
by  the  husband. 

It  ia  conceded,  of  course,  that  at 
the  common  law  no  such  action  could 
be  maintained.  That  law  regarded 
the  husband  and  wife,  for  judicial 
purposes,  as  but  one  person,  and,  we 
may  add,  the  husband  was  that  per- 
son. Hence  the  rule  to  which  we 
have  referred,  and  one  result  that 
husband  and  wife  could  not  contract 
with  or  sue  each  other.  While  much 
of  that  law  has  disappeared  under 
the  pressure  of  a  public  opinion 
steadily  growing  in  enlightenment, 
it  must  still  be  conceded  that  it  is  not 
for  the  courts  by  sudden  strokes  of 
policy  to  make  deep  innovations  up- 
on the  established  law.  We  think, 
then,  that  the  question  now  before 
us  may  be  appropriately  stated  in 
the  following  form :  Have  our  stat- 
utes on  the  subject  of  the  rights  of 
married  women  left  unchanged  the 
theory  of  legal  identity,  of  old  the 
foundation  of  the  marital  status, 
merely  providing  exceptions  to  the 
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necessary  consequences  of  that 
theory,  or  has  that  foundation  been 
so  substantially  changed  that,  except 
as  disabilities  have  been  retained, 
each  has  against  the  other  all  the 
rights  of  persona  not  so  related? 
Under  our  statutory  system,  our 
opinion  is  that  the  latter  alternative 
may  and  should  be  adopted. 

Section  4492  of  the  Code  provides 
that  "the  wife  has  full  legal  capacity 
to  contract  as  if  she  were  sole,  ex- 
cept as  otherwise  provided  by  law." 
"The  husband  and  wife  may  con- 
tract with  each  other,"  etc.  Section 
4497.  "All  damages  which  the  wife 
may  be  entitied  to  recover  for  in- 
juries to  her  person  or  reputation 
are  her  separate  property."  Section 
4489.  "The  wife  must  sile  alone 
.  .  .  for  injuries  to  such  property, 
.  .  .  or  for  all  Injuries  to  her 
person  or  reputation,"  etc.  Section 
4493.  There  are  other  sections 
bearing  more  or  less  remotely  upon 
this  subject.  It  may  be  said  that  the 
last-quoted  section  was  not  enacted 
with  a  view  to  precisely  the  case 
here  presMited;  but  these  sections, 
the  last  included,  have  the  effect  of 
abrogating  the  fiction  of  legal  iden- 
tity, and  seem  thereby,  except  as 
.otherwise  prescribed,  to  destroy  the 
foundation  of  the  common  law  in  its 
application  to  questions  touching  the 
rights  of  husband  and  wife  inter  se. 

In  Bruce  v.  Bruce,  95  Ala.  563,  11 
So.  197,  where  the  wife  sued  the 
husband  in  detinue,  the  court  said: 
"Our  conclusion  is  that,  if  the  suit 
is  one  which  the  statute  requires  to 
be  brought  in  the  name  of  the  wife 
alone,  it  may  be  prosecuted  against 
her  husband,  if  he  is  the  party  re- 
sponsible for  the  violation  of  the 
right  to  be  vindicated  by  the  suit. 
The  effect  of  the  statute  is  that  the 
legal  rights  of  the  wife  as  against 
her  husband  may  be  enforced  by 
legal  remedies." 

In  Cook  V.  Cook,  125  Ala.  588,  82 
Am.  St.  Rep.  264,  27  So.  918,  the 
court,  aft^  referring  to  the  deci- 
sion in  Bruce  v.  Bruce,  said  that  the 
right  to  sue  her  husband  to  recover 
from  him  possession  of  her  realty 
rests  upon  the  same  statutory  provi- 
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sion  and  the  same  principles  de- 
clared in  the  case  cited  as  to  her 
personalty,  and  can  no  more  be  de- 
nied in  respect  of  one  class  of  prop- 
erty than  in  respect  of  the  other. 
...  To  hold  otherwise  would  be 
to  give  the  husband  rights  and  es- 
tates in  the  wife's  lands  which  our 
statutes  not  only  do  not  provide  for, 
but  expressly  provide  against." 

The  ancient  common  law  of  Eng-' 
land,  which  gave  the  husband,  at 
least  among  the  "lower  rank  of  the 
people,"  the  right  to  restrain  the 
wife  of  her  liberty  and  to  diastise 
her  (1  Bl.  Com.  444),  was  never  in 
this  state  the  law  for  any  rank  or 
condition  of  people.  Fulgham  v. 
State,  46  Ala.  143.  The  legislature, 
as  we  have  seen,  has  given  the  wife 
an  action  against  the  husband  for 
injuries  to  her  property  rights,  and 
we  can  hardly  conceive  that  the 
legislature  intended  to  deny  her  the 
right  to  sue  him  separately,  in  tort, 
for  damages  arising  from  assaults 
upon  her  person.  The  language  of 
the  statute  covers  the  one  form  of 
injury  as  well  as  the  other,  and  we 
hold  that  the  wife  „„„.„4  ... 
was  properly  al-  «ife— ri«ht  to 
lowed  to  proceed  ""  ""  '"'""*• 
with  her  suit,  defendant's  pleas  and 
special  charges  requested  to  the  con- 
trary nevertheless.  The  wife's  reme- 
dies, by  a  criminal  prosecution  or  an 
action  for  divorce  and  alimony, 
which  in  some  jurisdictions  are  al- 
lowed to  stand  as  her  adequate 
remedies  for  wrongs  of  the  sort 
described  in  this  complaint,  so  far 
from  being  adequate  remedies,  ap- 
pear to  us  to  be  illusory  and  inade- 
quate, while,  as  for  the  policy  which 
would  avoid  the  public  airing  of 
family  troubles,  we  see  no  reason 
why  it  should  weigh  more  heavily 
against  this  action  than  against 
those  which  the  courts  universally 
allow. 

Every  court  has  the  power  to  pre- 
serve the  common  decencies  of  life. 
In  the  exercise  of  this  power,  the 
constitutional  rights  of  parties  and 
Avitnesses  duly  observed,  the  courts 
exercise  a  large  discretion  in  respect 
to  the  mode  of  examining  witnesses. 
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They  may  permit  a  female  witness 
to  answer  questions  shocking  to 
modesty — and  such  questions  are 
sometimes  necessary — in  the  way 
least  offensive  to  a  proper  sense  of 
decency.  Probably  in  this  case  the 
witness  balked  too  readily,  but  there 
is  no  evidence  that  the  defendant's 
right  of  cross-examination  was  in 
any  way  limited,  nor  that  in  any 
other  respect  defendant  was  injured 
by  that  ruling  of  the  court  which 

permitted  the  plain- 
i><>rVi'ii"ri3n  to  tiff  to  answer  in 
inV^ritinm.^'"""  writing  the  question 

made  the  subject  of 
the  third  assignment  of  error. 

The  fact,  if  it  was  a  fact,  that 
plaintiff  had  refused  to  allow  de- 
fendant's father  to  sit  at  table  with 
her;  that  she  had  carried  away  from 
the  home  carpets  and  rugs  furnished 
by  defendant;  that  she  had  advised 
the  defendant's  patients  against 
having  his  services  as  a  physician; 
that  she  had  complained  about  de- 
fendant's absence  from  home  at 
night;  that  she  would  not  cook  his 
meals;  that  she  would  not  inform 
him  of  telephone  calls  for  him  in  his 
professional  capacity  as  a  physician ; 
and  other  like  examples  and  evi- 
dences of  plaintiff's  failure  to  ob- 
sei-ve  the  duties  of  a  faithful  wife, 
though  doubtless  well  calculated  to 
embitter  and  exasperate  the  ordi- 
nary husband,  furnished  no  suffi- 

H..i>.aa  .nd  c»en<^  excuse  for  the 
vrir«-a«Mauit-  alleged  assault,  nor 
j».«i.«tio«.         ^^     evidence     of 

these  things  admissible  in  mitiga- 
tion of  damages;  this  last  for  the 
reason  that  the  occurrences  sought 
to  be  proved  were  not  shown  to  have 
had  anything  like  an  intimate  or 
uamiifceo-  ^^^^  connectioH  in 

from  aHH,init—  point  of  time  with 
""*"'""""•  the  assault  of  which 

the  plaintiff  was  complaining. 
Keiser  v.  Smith,  71  Ala.  481,  46  Am. 
Rep.  342;  Lovelace  v.  Miller,  150 
Ala.  422,  11  L.R.A.(N.S.)  670,  43 
So,  734,  14  Ann.  Cas.  1139;  7  May- 
field's  Dig.  p.  44.  These  authorities 
answer  also  assignments  of  error 
numbered  14,  22,  23,  24,  and  27. 
And  it  is  clear  that  the  court  cor- 


rectly ruled  in  not  allowing  the  de- 
fendant husband  to  show,  by  way  of 
justification     or     mitigation,     that 
plaintiff  was  of  a  mean  and  fussy 
disposition,    as   ap-  _ 
pears  in  those  ml-  duwoA«i*a. 
ings  made  the  sub- 
ject of  assignments  numbered  26, 
26,  and  28.    And  so  of  charge  3  re- 
fused to  the  defendant. 

The  question  shown  by  the  thir- 
teenth assignment  of  error  included 
an  argument,  as  the 
trial  court  observed,  r^eetioa  ot 
and   for  that  rea-  «?^:i*i",-r 
son,  if  none  other, 
error   cannot   be   affirmed   of   the 
court's  ruling  against  it. 

Assignments  15,  16,  17,  and  18. 
The  court  committed  no  error  in  sus- 
taining the  plaintiff's  objections  to 
questions  by  which  the  defendant 
sought  to  elicit  evidence  to  the  effect 
that  plaintiff  complained  to  a  magis- 
trate, after  the  assault  alleged,  that 
the  magistrate   re-  Evidence 
fused    to    issue    a  ^jj™i^*' 
warrant  for  defend-  ''■"""  • 
ant,  and  the  reasons  assigned  for 
such,  refusal.    What  the  magistrate 
said  or  did  at  that  time  was  clearly 
incompetent  and  inadmissible. 

Plaintiff  was  properly  allowed  to 
show  that  she  had 
a      pending      suit  -»«»«-«  ""• 
against  the  defendant  at  the  time 
of  the  assault  and  battery  alleged 
as  going  to  show  a  motiv«. 

Evidence  as  to  where  plaintiff 
went  and  how  long  she  stayed  at 
sundry  places,  and  what  was  done 
for  her  by  some  of  her  neighbors 
and  relatives  during  a  good  many 
hours  after  the  assault  and  battery 
complained  of,  could  only  have  been 
competent  and  relevant  on  the 
theory  that  these  things  tended  to 
show  the  nature 
and  extent  of  her  rJi**"?'rl« 
injuries.  But  the 
court  thinks  these  things  had  no 
legitimate  tendency  in  that  direc- 
tion. There  was  no  element  of 
spontaneity  in  these  subsequent 
transactions.  They  may  have  be«i 
calculated,  and  must  have  rested, 
upon  inferences  drawn  from  the  dec- 
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larations  or  conduct  of  the  plaintiff 
hours  after  the  wrong  of  which  she 
was  complaining.  And  yet  the  cir- 
cumstances shown  by  the  testimony 
against  which  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  assign- 
ments of  error  are  laid  may  have 
had  much  to  do  witJi  enlisting  the 
sympathy  of  the  jury  and  influenc- 
ing their  judgment  of  the  nature 
and  extent  of  the  injuries  suffered 
by  the  plaintiff.  Moreover,  several 
items  of  the  testimony  so  admitted 
tended  to  produce  in  the  minds  of 
the  jury  the  impression  that  for 
plaintiff's  separation  from  her  hus- 
band and  home  she  was  entitled  to 
damages  in  this  action.  As  we 
shall  see,  damages  on  that  account 
could  not  be  awarded  in  this  cause, 
and  the  rulings  to  which  we  now 
refer  necessitated  requests  for  in- 
structions to  that  effect.  It  is 
doubtful  that  such  instructions 
cured  the  improper  influence  of  this 
evidence  in  any  of  its  bearings  upon 
the  question  of  damages.  Maryland 
Casualty  Co.  v.  McCallum,  —  Ala. 
— ,  75  So.  902.  We  think  it  reason- 
ably certain  that  the  general  ten- 
dency  of  the  evidence  to  arouse  the 
sympathy  of  the 
jury  upon  an  im- 
proper considera- 
tion was  not  cured.  The  rulings 
here  ^own  are  therefore  held  for 
reversible  error. 

"There  is  no  law  to  compel  a  wife 
to  live  with  her  husband  on  her  land 
or  on  his.  There  is  no  legal  prohi- 
bition upon  her  separating  from  him 
and  living  apart."  Cook  v.  Cook, 
supra.  The  like  may  be  said  of  the 
husband,  though  he  must  support 
and  maintain  the  wife  as  long  as  she 
does  not  abandon  him  without  just 
cause.  This  consideration  entered 
into  the  argument  for  the  conclu- 
sion that  the  wife  might  maintain 
this  action.  Damages  for  separar 
tion  imply  support  and  maintenance 
pending  separation.  Relief  of  that 
sort  is  awarded  in  the  courts  of 
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equity   upon   considerations   which 

have  no  place  in  an 

action    for    assault  2fJSJg*br 

and    battery.     The  inwbaiid- 

two  remedies  cover  tn"%uZ 

entirely       different 

fields,  and  one  may  not  be  made  ta 

serve  the  purpose  of  the  other. 

Charge  1,  requested  by  the  de- 
fendant, was  a  proper  charge;  but 
the  court  holds  there  was  no  reversi- 
ble error  in  its  re-  j_   ^^^^ 
f usal,  for  the  reason  of  inat»ouona. 
that  it  was  covered 
substantially  by  charge  2,  given  at 
defendant's  request. 

We  find  in  the  evidence,  as  re- 
ported in  the  bill  of  exceptions,  no 
reason     why     the      „,,,,^ 
court   should   have  ulateMttoa. 
given     the    fourth 
charge  requested  by  defendant.    It 
seems  to  be  an  abstraction,  its  con- 
sideration not  being  required  by  any 
tendencies  of  the  evidence. 

Charges  7, 9, 10,  and  11,  requested 
by  defendant,  were  properly  re- 
fused. These  charges  were  mis- 
leading, argumentative,  and  inva- 
sive of  the  province  of  the  jury. 
The  issue  to  be  determined  was  not 
whether  the  facts  justified  an  as- 
sault by  plaintiff  on  the  defendant, 
but,  whether  there 

•  Trial-* 

were    any    circum-  instraeuo^- 
stances  to  justify  or  };S*S2Vr" 
mitigate       defend- 
ant's  confessed   assault   upon   the 
plaintiff.  These  charges  directed  at- 
tention   to   this    immaterial    issue, 
solved  it  for  the  jury,  and  tended 
to  produce  the  impression  that  it 
should  conclude  the  case  against  the 
plaintiff. 

We  have  said  enough  to  indicate 
the  opinion  of  the  court  on  all  the 
questions  reserved  and  argued. 

Reversed  and  remanded. 

Anderson,  Ch.  J.,  and  McClellan, 
and  Mayfield,  JJ.,  concur. 

SomervtUe,  Gardner,  and  Thomas, 
JJ.,  dissent. 
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annotahon; 

Right  of  one  apouse  to  maintain  an  action  against  die  other  for  anaolt  and 
battery,  under  the  Married  Women'*  Acts. 


I.  General  rule  as  to  right  of  wife: 

a.  Majority  rule,  1038. 

b.  Minority  rule,  1041. 
II.  Grounds  for  rule: 

a.  Public  policy,  1044. 

b.  Other  remedies  by  wife,  1046. 

c.  Equality  of  husband  and  wife  aa 

to  remedy,  1046. 

III.  Effect  of  divorce,  1047. 

IV.  Right  of  husband  to  sue  wife, 

/.  Oenerol  rule  a»  to  right  of  v>if«, 
a.  Majority  rule. 

It  is  clear  that  at  common  law 
neither  spouse  could  maintain  an  ac- 
tion against  the  other  for  an  assault 
and  battery  committed  during  cover- 
ture. Among  the  cases  so  holding  are 
Thompson  v.  Thompson  (1910)  218 
U.  S.  611,  54  L.  ed.  1180,  80  L.R.A. 
(N.S.)  1163,  81  Sup.  Ct.  Re».  Ill,  21 
Ann.  Cas.  921;  Johmson  v.  Johnson 
(reported  herewith)  ante,  1031;  Ab- 
bott V.  Abbott  (1877)  67  Me.  304,  24 
Am.  Rep.  27 ;  Butterfield  v.  Butterfield 
(1916)  195  Mo.  App.  37,  187  S.  W.  296, 
197  S.  W.  374;  Longendyke  v.  Longen- 
dyke  (1868)  44  Barb.  (N.  Y.)  869; 
Lillierikamp  v.  Rippetoe  (1915)  133 
Tenn.  57,  L.R.A.1916B,  881,  179  S.  W. 
628,  Ann.  Cas.  1917C,  901;  Schultz  v. 
Christopher  (1911)  65  Wash.  496,  38 
L.R.A.(N.S.)  780,  118  Pac.  629;  Phil- 
lips V.  Barnet  (1876)  L.  R.  1  Q.  B.  Div. 
(Eng.)  436,  45  L.  J.  Q.  B.  N.  S.  277, 
84  L.  T.  N.  S.  177,  24  Week.  Rep.  345. 

The  question  as  to  the  right  of  a 
married  woman  to  maintain  an  action 
against  her  husband  for  an  assault  and 
battery  committed  upon  her  by  him 
during  coverture  is  now  very  generally 
controlled  by  so-called  Married  Wo- 
men's Acts.  Of  course,  the  effect  of 
these  statutes  depends  very  largely 
upon  their  language.  This  fact  ex- 
plains in  part,  although  not  wholly, 
the  apparent  differences  of  opinion 
among  the  courts  as  to  the  effect  of 
statutes  on  the  rights  of  married  wo- 
men in  this  regard.  In  general  there 
is  one  character  of  statute  which  ap- 
parently leaves  unchanged  the  mar- 


riage status,  except  that  in  effect  it 
merely  removes  the  common-law  im- 
pediment resulting  from  the  marital 
relation.  Under  statutes  of  this  char- 
acter, by  the  great  weight  of  author- 
ity, a  married  woman  cannot  maintain 
an  action  against  her  husband  for  an 
assault  and  battery  committed  by  him 
upon  her  during  coverture. 

United  States.  —  Thompson  v. 
Thompson  (1910)  218  U.  S.  611,  54  L. 
ed.  1180,  80  L.R.A.(N.S.)  1153,  31 
Sup.  Ct.  Rep.  Ill,  21  Ann.  Cas.  921. 

District  of  Colnmbia. — Thompson  v. 
Thompson  (1908)  31  App.  D.  C.  557, 14 
Ann.  Cas.  879,  afSrmed  in  (1910)  218 
U.  S.  611,  54  L.  ed.  1180,  30  L.R.A. 
(N.S.)  1153,  81  Sup.  Ct.  Rep.  Ill,  21 
Ann.  Cas.  921. 

Iowa. — Peters  v.  Peters  (1875)  42 
Iowa,  182. 

Maine.— Abbott  v.  Abbott  (1877)  67 
Me.  304,  24  Am.  Rep.  27;  Libby  v. 
Berry  (1882)  74  Me.  286,  48  Am.  Rep. 
289. 

Michigan.  —  BandAeld  v.  Bandfield 
(1898)  117  Mich.  80,  40  L.R.A.  757,  72 
Am.  St.  Rep.  660,  75  N.  W.  287. 

Minnesota. — Strom  v.  Strom  (1906) 
98  Minn.  427,  6  L.R.A.  (N.S.)  191,  116 
Am.  St.  Rep.  387,  107  N.  W.  1047. 

Missouri. — Rogers  v.  Rogers  (1915) 
265  Mo.  200,  177  S.  W.  382;  Butterfield 
V.  Butterfield  (1916)  195  Mo.  App.  87, 
187  S.  W.  295,  197  S.  W.  374. 

New  York.  —  Schultz  v.  Schultz 
(1882)  89  N.  Y.  644,  reversing  (1882) 
27  Hun,  26;  Abbe  v.  Abbe  (1897)  22 
App.  Div.  483,  48  N.  Y.  Supp.  26;  Long- 
endyke V.  Longendyke  (18iSS)  44  Barb. 
367. 

Tennessee. — Lillienkamp  v.  Rippetoe 
(1915)  133  Tenn.  57,  L.R.A.1916B.  881, 
179  S.  W.  628,  Ann.  Cas.  1917C,  901. 

Texas.  —  Nickerson  v.  Nickerson 
(1888)  65  Tex.  281;  Sykes  v.  Speer 
(1908)  —  Tex.  Civ.  App.  — ,  112  S.  W. 
422;  Wilson  v.  Brown  (1913)  —  Tex. 
Civ.  App.  — ,  154  S.  W.  322. 

Washington.  —  Schultz  v.  Christo- 
pher (1911)  65  Wash.  496,  38  L.R.A 
(N.S.)  780,  118  Pac.  629. 
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Bncland.— Phillips  v.  Barnet  (1876) 
L.  R.  1  Q.  B.  DiT.  436,  45  L.  J.  Q.  B. 
N,  S.  277,  84  L.  T.  N.  S.  177,  24  Week. 
Rep.  845. 

In  Thompson  v.  Thompson,  reported 
in  the  Federal  Supreme  Court,  the 
statute  eonstmed  provided  in  effect 
that  marriad  women  shall  have  the 
po'vrer  to  sue  separately  for  the  recov- 
ery, security,  or  protection  of  their 
property,  and  for  torts  committed 
against  thtm,  aa  fully  and  freely  as  if 
they  were  unmarried.  In  holding  that 
this  statute  did  not  entitle  a  wife 
to  maintain  an  action  against  her  hus- 
band for  an  assault  and  battery  com- 
mitted upon  her  by  him,  the  court 
aaid  that,  "in  construing  the  stat- 
ute, the  eoarts  are  to  have  in  mind 
the  old  law  and  the  change  in- 
tended to  be  effected  by  the  pas- 
saere  of  the  new.'  Reading  this  sec- 
"Uon,  it  is  apparent  that  its  purposes, 
anaoac  others,  were  to  enable  a  mar- 
ried woman  to  engage  in  business  and 
to  make  contracts  free  from  the  in- 
tervention or  control  of  tiie  husband, 
and  to  maintain  actions  separately  for 
the  recovery,  security,  and  protection 
of  her  property.  ...  By  this  Dis- 
trict of  Columbia  statute  the  common 
law  was  changed,  and,  in  view  of  the 
additional  rights  conferred  upon  mar- 
ried women  in  |  1155  and  other  sec- 
tions of  the  Code,  she  is  given  the 
right  to  sue  separately  for  redress  of 
-wrongs  concerning  the  same.  That 
this  was  the  purpose  of  the  statute, 
-when  attention  is  given  to  the  very 
question  under  consideration,  is  ap- 
parent from  the  consideration  of  its 
terms.  Married  women  are  authorized 
to  sue  separately  for  'the  recovery,  se- 
«uri1y,  or  protection  of  their  property, 
and  for  torts  committed  against  them, 
as  fully  and  tneiy  as  if.  they  were 
unmarried.'  That  is,  the  limitation 
upon  her  right  of  action  imposed  in 
the  requirement  of  the  common  law, 
that  the  husband  should  join  her,  was 
removed  by  the  statute,  and  she  was 
permitted  to  recover  separately  for 
such  torts,  as  freely  as  if  she  were 
atill  unmarried.  /The  statute  was 
not  intended  to  give  a  right  of 
action  against  the  husband,  but  to 
allow    the   wife,    in   her   own    name. 


to  maintain  actions  of  tort  which, 
at  common  law,  must  be  brought 
in  the  joint  names  of  herself  and 
husband.  This  construction,  we 
think,  is  obvious  from  a  reading  of 
the  statute  in  the  light  of  the  purpose 
sought  to  be  accomplished.  It  gives  a 
reasonable  effect  to  the  terms  used, 
and  accomplishes,  as  we  believe,  tlie 
legislative  intent,  which  is  the  pri- 
mary object  of  all  construction  of 
statutes." 

In  Peters  v.  Peters  (1875)  42  Iowa, 
182,  supra,  the  statute  in  effect  au- 
thorized a  married  woman  to  prose- 
cute or  defend  all  actions  in  law  or 
equity  for  the  protection  of  her  rights 
in  property,  as  if  unmarried.  This 
provision  was  construed  to  refer  to 
actions  against  parties  other  than  the 
husband,  in  view  of  the  express  pro- 
vision authorizing  either  husband  or 
wife  to  maintain  an  action  against  the 
otiier  for  property  or  rights  growing 
out  of  property. 

In  Bandfield  v.  Bandfield  (1898)  117 
Mich.  80,  40  L.R.A.  757,  72  Am.  St. 
Rep.  660,  76  N.  W.  287,  Supra,  the  stat- 
ute provided  that  the  real  and  per- 
sonal sstate  of  ev«ry  female,  acquired 
before  marriage,  and  all  property,  real 
and  personal,  to  which  she  may  after- 
wards become  entitled  by  gift,  grant. 
etc.,  shall  be  and  remain  her  estate 
and  property,  and  that  actions  may  be 
brought  by  and  against  a  married 
woman  in  relation  to  her  sole  property 
in  the  same  manner  as  if  she  were  un- 
married. The  court,  without  specify- 
ing the  character  of  the  tort,  said  that 
this  statute  did  not  convey  the  right 
upon  a  married  woman  to  maintain  an 
action  against  her  husband  for  assault 
and  battery  unless  it  was  by  implica- 
tion and  "that  the  legislature  should 
speak  in  no  uncertain  manner  when 
it  sedcs  to  abrogate  the  plain  and  long- 
established  rules  of  the  common  law. 
Courts  should  not  be  left  to  construc- 
tion to  sustain  such  bold  innovations." 

In  Libby  v.  Berry  (1882)  74  Me. 
286,  43  Am.  Rep.  289,  supra,  the  stat- 
ute is  said  merely  to  authorize  mar- 
ried women  to  maintain  alone  such  ac- 
tions as  previously  could  be  sustained 
when  brought  by  the  husband  alone, 
or  by  the  husband  and  wife  jointly. 
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and  that  in  an  action  by  the  wife 
against  the  husband  for  an  assault, 
the  husband  could  not  be  a  party 
plaintiff  with  the  wife,  for  he  was  the 
principal  as  well  as  the  defendant; 
hence  the  statute  could  not  be  con- 
strued to  authorize  such  an  action. 

In  Lonjrendyke  v.  Longendyke 
•  (1868)  44  Barb.  (N.  Y.)  367,  supra,  it 
is  held  that  a  proviaion  in  the  Code 
declarintr  that  married  women  may 
sue  and  be  sued  in  all  matters  relating 
to  their  property,  which  may  be  their 
sole  and  separate  property  or  come  to 
them  from  any  person  except  their  hus- 
bands, and  they  may  bring  adions  to 
recover  damages  for  injuries  to  th^ir 
person  or  character  against  any  per- 
son or  body  corporate,  which  damages 
when  so  recovered  shall  be  their  sole 
and  separate  property,  does  not  enti- 
tle married  women  to  maintain  actions 
against  their  husbands  for  assault  and 
battery.  The  court  said  that  the  right 
of  a  married  woman  to  sue  her  hus- 
band in  such  an  action  may  perhaps  be 
covered  under  the  literal  language  of 
this  section,  but  that  such  was  not 
the  meaning  and  intent  of  the  legisla- 
ture, and  such  should  not  be  the  con- 
struction given  the  act,  since  such  a 
construction  was  contrary  not  only 
to  the  rule  of  the  common  law,  but 
to  the  spirit  and  intent  of  the  Married 
Women's  Acts,  the  object  of  which 
was  to  add  to  her  property  rights  aa 
feme  sole,  and  to  distinguish  her  prop- 
erty from  her  husband's,  and  not  to 
confer  rights  of  action  upon  her, 
against  him.  The  doctrine  of  this  case 
is  affirmed  in  Schultz  v.  Schultz  (1882) 
89  N.  Y.  644,  where,  without  opinion, 
the  court  of  appeals  reversed  the  de- 
cision of  the  appellate  court  as  re- 
ported in  (1882)  27  Hun,  26. 

In  Schultz  V.  Christopher  (1911)  65 
Wash.  496,  38  L.R.A.(N.S.)  780,  118 
Pac.  629,  supra,  the  statute  provided 
that  "all  laws  which  impose  or  recog- 
nize civil  disabilities  upon  a  wife, 
which  are  not  imposed  or  recognized 
as  existing  as  to  the  husband,  are 
hereby  abolished,  and  for  any  unjust 
usurpation  of  her  natural  or  property 
rights  she  shall  have  the  same  right 
to  appeal  in  her  own  individual  name 
to  the  court  of  law  or  equity  for  re- 


dress and  protection  that  the  husband 
has."  The  court  held  that  construing 
this  statute  with  a  view  to  effectuate  a 
legislative  purpose,  it  could  not  be 
construed  to  confer  upon  the  wife  a 
right  to  maintain  an  action  against  the 
husband  for  assault  and  battery.  Up- 
on this  point  it  was  said  tiiat  the  legis- 
lative object  in  this  enactment  "was  to 
place  the  wife  and  husband  upon  the 
same  footing  so  far  as  their  legal 
rights  were  concerned,  and  this  is  set 
forth  so  plainly  in  the  statute  that  it  is 
scarcely  susceptible  of  construction. 
It  will  be  noted  that  the  statute  does 
not  intend  to  emancipate  the  vrif e  from 
all  civil  disabilities,  but  the  express 
language  is  that  all  civil  disabilities 
which  are  not  imposed  or  recognized 
as  existing  as  to  the  husband  are  abol- 
ished, and  that  for  any  usurpation  of 
her  natural  or  property  rights,  she 
shall  have  the  same  right  to  appeal 
and  the  same  protection  and  redress 
that  the  husband  has.  The  only  object 
that  the  statute  had  was  the  com- 
mendable one  of  abolishing  the  tyran- 
ny of  sex,  and  the  placing  of  the  hus- 
band and  wife  upon  an  eqnal  footing. 
It  does  not  go  further  than  this,  and 
when  it  is  conceded  that  the  husband 
has  not  the  right  under  this  statute, 
and  did  not  have  at  conunon  law,  to 
sue  the  wife  for  a  tort,  it  is  plain  that 
no  such  right  is  conferred  upon  the 
wife." 

In  Rogers  v.  Rogers  (1915)  266  Mo. 
200,  177  S.  W.  382,  supra,  the  action  . 
was  for  false  imprisonment.  This 
was,  of  course,  regarded  as  a  tort,  but 
it  is  not  clear  that  it  was  regarded  as 
an  assault,  although  the  court  treated 
the  cases  involving  the  right  of  a  wife 
to  sue  her  husband  for  an  assault  as 
applicable.  The  statute  construed 
provided,  in  effect,  that  a  married  wo- 
man may  in  her  own  name  sue  and  be 
sued  with  the  same  force  and  effect 
as  if  she  were  a  feme  sole.  While  the 
court  construed  this  statute  as  intend- 
ing by  its  terms  to  give  a  married  wo- 
man the  right  to  sue  and  be  sued  as  if 
she  were  a  feme  sole,  it  held  that  never- 
theless the  statute  did  not  attempt  to 
confer  greater  rights  of  action  upon 
a  married  woman  than  are  possessed 
by  her  husband,   and  it  is   pointed 
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out  that  a  husband  cannot  maintain  an 
action  against  his  wife  for  an  assault 
and  battery.  In  Butterfield  t.  Butter- 
field,  supra,  this  case  was  followed  as 
authority  for  holding  that  the  wife 
could  not  maintain  an  action  against 
her  husband  to  recover  for  an  assault 
and  battery  committed  by  him  upon 
her. 

In  Lillienkamp  v.  Rippetoe  (1915) 
133  Tenn.  67,  L.R.A.1916B,  881,  117  S. 
W.  628,  Ann.  Cas.  1917C,  901,  supra, 
the  provisions  which  were  held  not  to 
authorize  an  action  for  assault  and 
battery  by  a  wife  against  the  husband 
were  those  of  a  general  statute  to  the 
effect  that  if  any  person  commits  an 
assault  and  battery  upon  his  wife,  he 
is  guilty  of  a  misdemeanor,  and  pun- 
ishable accordingly,  and  of  another 
statute  to  the  effect  that  married  wo- 
men are  thereby  .  fully  emancipated 
from  all  disabilities  on  account  of 
coverture;  and  the  common  law  as  to 
the  disabilities  of  married  women,  and 
its  effect  on  the  rights  of  property 
of  the  wife,  is  totally  abrogated,  and 
marriage  shall  not  impose  any  disabil' 
ity  or  incapacity  on  a  woman  as  to  the 
ownership  of  property,  etc.  Referring 
to  the  later  act,  the  court  said  it  does 
not  purport  "by  any  express  provision 
to  abrogate  that  fundamental  principle 
of  the  common  law  under  which,  by 
virtue  of  the  marriage,  husband  and 
wife  became  a  legal  unit  during  the 
existence  of  coverture;  nor  does  it 
purport  to  absolve  the  wife  from  the 
duties  to  the  husband  which  the  com- 
mon law,  by  reason  of  their  relation- 
ship, imposed  upon  her;  nor  does  it 
purport  to  deprive  her  of  the  benefits, 
protection,  and  support  which  her  hus- 
band was  at  common  law  held  bound  to 
afford  her.  It  does  not  in  express 
terms  confer  upon  her  the  right  to  sue 
her  husband  for  torts  committed  upon 
her  during  coverture,  nor  does  it  pur.> 
port  by  such  terms  to  confer  upon  him 
the  right  to  sue  her  for  such  torts 
committed  by  her.  By  no  express 
tenaa  of  this  act  are  the  respective 
rights  and  duties  of  the  husband  and 
wife  toward  each  other  involved  in 
the  marriage  relation  disturbed  or  af- 
fected, except  as  such  a  result  must 
necessarily  flow  from  the  exercise  by 
6  A.L.R.— 66, 


her  of  the  powers  and  capacities  in 
respect  of  her  property  rights  in  the 
act  set  out." 

In  Keister  v.  Keister  (1918)  123  Va. 
157,  1  A.L.R.  489,  96  S.  E.  315,  the 
question  involved  was  the  right  to 
maintain  an  action  in  behalf  of  the 
representatives  of  the  wife  against  the 
husband  for  an  assault  upon  her 
which  resulted  in  her  death.  The 
court  considered  the  question  as  to 
whether  or  not  the  Married  Women's 
Statute  of  Virginia  conferred  upon 
married  women  during  coverture  the 
substantive  civil  right  essential  to 
support  a  cause  of  action  in  a  suit  at 
law  for  damages,  instituted  during  the 
coverture  by  a  wife  against  her  hus- 
b«ind,  for  an  assault  upon  her  com- 
mitted by.  the  husband  during  cover- 
ture. It  was  held  that  such  a  right 
of  action  was  not  given  by  the  Code 
of  Virginia,  which,  in  effect,  provided 
that  a  married  woman  may  contract 
and  be  contracted  with,  and  sue  in  the 
same  manner  and  with  the  same  con- 
sequences as  if  she  were  unmarried. 

lb.  Minority  rule. 

As  heretofore  pointed  out,  the  cases  • 
are  not  in  accord  upon  the  question  of 
the  right  of  the  wife  to  maintain  an 
action  against  the  husband  for  an 
assault  and  battery  committed  upon 
her  by  him  during  coverture.  The  lan- 
guage of  the  different  statutes,  in  part 
at  least,  explains  these  differences  of 
opinion,  although  all  of  the  cases  can 
hardly  be  reconciled  on  that  ground. 
Of  course,  where  the  statute  expressly 
changes  the  legal  status  of  the  hus- 
band and  wife,  so  that  marriage  does 
not  in  any  way  affect  the  rights  of 
either  as  to  causes  of  action,  and  the 
control  and  management  of  their 
property,  there  is  ground  for  recon- 
ciling a  case  construing  such  a  statute 
to  entitle  the  wife  to  maintain  an  ac- 
tion agfiinst  the  husband  for  assault 
and  battery,  with  the  class  of  cases 
already  considered.  Even  where  a 
statute  is  construed  to  make  this  vio- 
lent change  in  the  relation  of  hus- 
band and  wife,  the  language  of  the 
statute  itself  will  be  found  to  be  very 
similar  in  its  provisions  and  apparent 


Digitized  by 


Google 


1042 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJL 


purpose  to  the  class  of  statutes  al- 
ready commented  upon. 

Thus,  in  Brown  v.  Brown  (1914)  88 
Conn.  42,  52  L.R.A.(N.S.)  186,  89  Atl. 
89,  Ann.  Cas.  1915D,  70,  it  is  held  that 
a  married  woman  is  given  a  rigrht  to  sue 
her  husband  for  an  anault  upon  her 
committed  by  him  during  coverture, 
the  action  being  brought  apparently 
while  the  plaintiff  remained  the  wife 
of  the  defendant.  The  holding  was 
based  upon  th«  ground  that  the  Mar- 
ried Women's  Statute  of  that  state 
entirely  changed  the  foundation  of  the 
marriage  status.  This -case  declared 
that  equality  in  legal  identity  and  in 
the  ownership  of  property  shall  replace 
the  unity  of  all  rights  in  the  husband 
as  the  legal  status  effected  by  inter- 
marriage. It  is  declared  that  inter- 
marriage shall  not  affect  this  equality, 
and  that  by  force  of  the  marriage 
neither  husband  nor  wife  shall  acquire 
any  right  to  or  interest  in  any  prop- 
erty held  by  the  other  before  the  mar- 
riage or  acquired  after  marriage.  An- 
other section  declares  th«r  equality, 
and  obligations  incurred  by  each,  and 
equality  in  the  subjection  of  the  prop- 
erty of  each  to  liability  for  the  per- 
■  formance  of  the  duties  of  support  and 
assistence,  each  assumes  by  the  inter- 
marriage. (For  form  of  statute,  see 
Mathewson  v.  Mathewson  (1906)  79 
Conn.  23,  6  L.R.A.(N^.)  611.  63  Atl. 
285,  6  Ann.  Cm.  1027.)  The  eourt  in 
the  Brown  Case  undertakes  to  distin- 
guish the  line  of  case*  already  re- 
ferred to  which  hold  the  contrary  rule, 
on  the  ground  that  the  statute  con- 
strued in  these  cases  "leaves  the 
foundation  of  the  marriage  stetus  un- 
changed, and  merely  provides  excep- 
tions to  the  necessary  consequences  of 
that  status.  "  It  is  argued  that  "if  the 
legislative  intent  in  such  an  enact- 
ment is  not  to  change  the  foundation 
upon  which  the  stotus  of  married  per- 
sons was  based  at  common  law,  name- 
ly, their  legal  identity,  but  its  purpose 
is  to  empower  the  wife,  while  that 
status  existe,  to  contract  and  sue  in 
her  own  name  like  a  feme  sole,  it 
might  well  be  held  that  language  be- 
stowing this  right  could  not  be  so  ex- 
tended as  to  permit  her  to  contract 
with  her  husband  or  to  sue  him  for  a 


tort,  because  the  stetute  intends  that 
her  identity  shaH  still  be  merged  in 
that  of  her  husband.  In  the  two  cases 
above  cited  we  have  already  held  that 
the  legislative  intent  in  the  Act  of 
1877  was  to  change  the  foundation  of 
the  legal  stetus  of  husband  and  wife, 
and  that  the  stetute  effects  that 
change.  In  marriages  which  have  oc- 
curred since  the  act  took  effect,  the 
parties  retein  their  legal  identity,  and 
their  civil  righto  are  to  be  determined 
in  accordance  with  the  stetus  thus 
esteblished.  These  righto,  except  so 
far  as  they  are  modified  by  the  stetute 
itoelf  or  by  other  stetutes,  or  are  nec- 
essarily affectod  by  the  reciprocal 
righto  and  obligations  which  are  in- 
herent in  the  relation  of  husband  and 
wife,  are  the  same  as  they  were  before 
marriage.  The  stetute  leaves  nothing 
to  implication.  Th9  right  to  contract 
with  the  husband  and  to  sue  him  for 
breach  of  contract,  and  to  sue  for 
torts,  is  not  given  to  the  wife  by  the 
statute.  These  are  rights  which  be- 
longed to  her  before  marriage,  and, 
because  of  the  new  marriage  stetus 
created  by  the  stetute,  are  sot  lost  by 
the  fact  of  marriage  as  they  were  un- 
der the  common-law  status.  The  stet- 
us of  the  parties  after  marriage  being 
fixed,  there  was  no  occasion  for  pro- 
viding in  express  torms  what  the  con- 
sequences would  be.  They  followed 
logically." 

In  Oilman  v.  Oilman  (1915)  78  N.  H. 
4,  LJK.A.1916B,  907,  96  Atl.  657,  it  is 
held  that  a  married  woman  may  sue 
her  husband  for  an  assault  under  a 
statute  which  provides  that  a  married 
woman  may  sue  and  be  sued  in  all 
mattors  in  law  and  equity  and  upon 
any  contract  by  her  made  or  for  any 
wrong  by  her  don*  as  if  she  were  un- 
married. The  court  said :  "If  this  lan- 
guage is  given  ite  ordinary  meaning, 
she  can  maintein  this  action,  provided 
she  could  maintain  it  if  she  were  a 
single  woman ;  for  the  stetute  provides 
in  terms  that,  with  certein  exceptions, 
not  material  here,  she  may  sue  and  be 
sued  in  all  matters  as  though  she  were 
unmarried.  In  other  words,  when  the 
legislntore  enacted  this  section,  it  in- 
tended to  remove  all  the  disabilities 
the  common  law  imposed  on  married 
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women  in  so  far  as  the  rijrht  to  sue 
was  concerned,  and,  with  certain  ex- 
ceptions, to  put  husband  and  wife  on 
an  equality  in  respect  to  property, 
torts,  and  contracts.  .  .  .  Therefore 
the  test  to  determine  whether  the 
plaintiff  can  maintain  this  action  is  to 
inquire  whether  she  could  maintain  it 
if  she  were  unmarried,  and  not  to  in- 
quire who  the  defendant  is,  nor  wheth- 
«r  she  is  seeking  to  enforce  a  property 
right.  In  a  word,  if  a  married  woman 
is  either  injured  or  damaged  by  an- 
other's illegal  act,  the  statute  gives 
her  a  remedy,  even  though  that  other 
is  her  husband;  and  it  is,  and  was  at 
"the  time  the  statute  was  enacted,  il- 
legal for  a  husband  to  assault  his 
wife." 

In  Fiedler  ▼.  Fiedler  (1914)  42 
Okla.  124,  52  L.R.A.(N.S.)  189,  140 
Pac.  1022,  the  right  of  a  married  wo- 
man to  maintain  an  action  against  her 
husband  for  assault  committed  during 
coverture  is  also  sustained.  In  this 
case  a  divorce  had  been  granted  the 
wife,  but  had  been  appealed  from  and 
the  appeal  had  not  yet  been  deter- 
mined. The  right  of  the  wife  to  main- 
tain an  action  was  based  upon  a  stat- 
ute which  provided  that  a  woman  shall 
retain  the  same  legal  existence  and 
legal  personality  after  marriage  as  be- 
fore marriage,  and  shall  receive  the 
same  protection  of  all  her  rights  as  a 
woman  that  her  husband  does  as  a 
man,  and  for  any  injuries  sustained  to 
her  reputation,  person,  or  character, 
or  any  natural  right,  she  shall  have 
the  same  right  to  appeal  in  her  own 
name  alone  to  the  courts  of  law  or 
equity  for  redress  and  protection  that 
her  husband  has  to  appeal  in  his  own 
name  alone. 

In  Fitzpatrick  v.  Owens  (1916)  124 
Ark.  167,  L.R.A,1917B,  774,  186  S.  W. 
832,  187  S.  W.  460,  Ann.  Cas.  1918C, 
772,  the  question  presented  was  as  to 
the  liability  of  the  husband  for  a  fe- 
lonious assault  upon  his  wife,  result- 
ing in  her  death.  The  husband  was 
held  liable  on  the  ground  that  such 
right  of  action  was  conferred  by  a  stat- 
ute which,  in  effect,  provided  that 
-every  married  woman  shall  have  all 
the  rights  to  contract  and  be  con- 
tracted with,  to  sue  and  be  sued,  and 


in  law  and  equity  shall  enjoy  all  rights 
and  be  subjected  to  all  the  laws  of  this 
state  as  though  she  were  a  feme  sole. 
The  court  said :  "It  is  difficult  to  find 
authority  bearing  upon  the  construc- 
tion of  this  statute;  for  there  are  no 
statutes  in  other  states  in  precisely  the 
same  language,  or  enacted  under  the 
same  circumstances  as  this  statute 
was  passed.  The  disposition  of  all  the 
courts  in  the  construction  of  statutes 
relating  to  the  rights  of  married  wo- 
men is  to  hold  tenaciously  to  the  rule 
that  statutes  in  derogation  of  the  com- 
mon law  must  be  strictly  construed. 
This  court  has  announced  that  rule  in 
many  cases,  and  has  given  it  effect  in 
confining  withia  tiie  narrowest  possi- 
ble limits  statutes  passed  by  the  legis- 
lature to  emancipate  married  women 
from  their  common-law  disabilities. 
There  are  many  cases  cited  on  the 
brief  construing  statutes  of  this  kind, 
and  in  most  of  the  decisions  the  stat- 
utes were  held  not  to  give  a  married 
woman  the  right  to  maintain  an  action 
against  her  husband  for  tort.  But,  as 
before  stated,  none  of  the  statutes  are 
similar  to  ours,  nor  were  they  passed 
under  the  same  circumstances.  .  .  . 
The  inquiry  arises  whether  the  lan- 
guage of  the  statute  giving  her  only 
such  rights  and  remedies  as  she  would 
enjoy  if  she  were  a  feme  sole  neces- 
sarily excludes  the  right  to  maintain 
a  suit  against  her  husband  for  the 
reason  that,  if  she  were  a  feme  sole, 
she  would  have  no  husband  to  sue,  and 
therefore  it  is  not  intended  to  give  her 
any  greater  right  than  she  would  have 
if  she  were  a  feme  sole.  We  scarcely 
think  that  the  lawmakers  had  that  in 
mind;  for  they  were  dealing  entirely 
with  enlarged  rights  and  remedies  of 
a  married  woman,  and  it  was  evidently 
meant  to  confer  upon  her  the  enjoy- 
ment of  those  rights  and  remedies, 
even  against  her  husband,  the  same  as 
if  she  were  unmarried."  There  was 
a  strong  dissenting  opinion  by  Hart, 
J.,  concurred  in  by  Wood,  J. 

In  the  reported  case  (Johnson  v. 
Johnson,  ante,  1031),  the  statutes  con- 
strued provided  in  effect  that  the  wife 
has  full  legal  capacity  to  contract  as 
if  she  were  sole,  except  as  otherwise 
provided  by  law,  and  that  all  damages 
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which  the  wife  may  be  entitled  to  re- 
cover for  injuries  to  her  person  or 
reputation  are  her  separate  property; 
and  another  section  of  the  Code  pro- 
vided that  the  wife  mast  sue  alone  for 
injuries  to  such  property.  In  constru- 
ing these  provisions  of  the  Code  to 
entitle  the  wife  to  sue  the  husband  for 
an  assault  and  battery,  the  court  said 
that  these  sections  had  the  effect  of 
abrogating  the  fiction  of  legal  identi- 
ty, and  seemed  thereby,  except  as 
otherwise  prescribed,  to  destroy  the 
foundation  of  the  common  law  in  its 
application  to  questions  touching  the 
rights  of  husband  and  wife  inter  se. 

.    II.  Ground*  for  rul*. 

a.  PuiUc  policy. 

The  courts  are  not  agreed  as  to 
what,  if  any,  effect  public  policy  should 
have  in  influencing  the  construc- 
tions in  this  regard  of  so-called  Mar- 
ried Women's  Acts.  In  the  jurisdic- 
tion denying  the  right  of  married  wo- 
men to  sue  their  husbands  for  assault 
and  battery,  it  is  clear  that  the  view 
the  courts  took  of  the  effect  of  permit- 
ting actions  of  this  character  influ- 
enced the  decision. 

Upon  the  advisability  of  construing 
statutes  of  this  character  so  as  to  con- 
fer a  right  upon  the  wife  to  sue  her 
husband,  in  Thompson  v.  Thompson 
(1910)  218  U.  S.  611,  54  L.  ed.  1180, 
30  L.RJL(N.S.)  1153,  31  Sup.  Ct.  Rep. 
Ill,  21  Ann.  Gas.  921,  supra,  it  is  said 
that  "it  must  be  presumed  that  the  leg- 
islators who  enacted  this  statute  were 
familiar  with  the  long-established  pol- 
icy of  the  common  law,  and  were  not 
unmindful  of  the  radical  changes  in 
the  policy  of  centuries  which  such  leg- 
islation as  is  here  suggested  would 
bring  about.  Conceding  it  to  be  with- 
in the  power  of  the  legislature  to  make 
this  alteration  in  the  law  if  it  saw  fit 
to  do  80,  nevertheless,  such  radical 
and  far-reaching  changes  should  only 
be  wrought  by  language  so  clear  and 
plain  as  to  be  unmistakable  evidence 
of  the  legislative  intention.  Had  it 
been  the  legislative  purpose  not  only 
to  permit  the  wife  to  bring  suits  free 
from  her  husband's  participation  and 
control,  but  to  bring  actions  against 
him  also  for  injuries  to  person  or  prop- 


erty as  though  they  were  strangers, 
thus  emphasizing  and  publishing  dif- 
ferences which  otherwise  might  not  be 
serious,  it  would  have  been  easy  to 
have  expressed  that  intent  in  terms  of 
irresistible  clearness," 

Upon  this  point  in  Bandfield  v. 
Bandfield  (1898)  117  Mich.  80,  40 
L.R.A.  757,  72  Am.  St.  Rep.  550,  75  N. 
W.  287,  supra,  the  court  said  that 
"the  result  of  plaintifTs  contention 
would  be  another  step  to  destroy  the 
sacred  relation  of  man  and  wife,  and 
to  open  the  door  to  lawsuits  between 
them  for  every  real  and  fancied  wrong, 
— suits  which  the  common  law  has  re- 
fused on  the  ground  of  public  policy. 
This  court  has  gone  no  further  than 
to  support  the  wife,  under  the  Married 
Woman's  Act,  in  protecting  her  in  th« 
management  and  control  of  her  prop- 
erty. It  has  sustained  her  right  to  an 
action  for  assault  and  battery,  for 
slander,  and  for  alienation  of  her  hus- 
band's affections,  against  others  than 
her  husband." 

To  permit  a  wife  to  sue  her  husband 
for  an  assault  and  battery  committed 
upon  her  by  him  is  also  said,  in  Long- 
endyke  v.  Longendyke  (1863)  44  Barb. 
(N.  Y.)  367,  supra,  to  be  contrary  to 
public  policy  and  destructive  of  that 
conjugal  union  and  tranquillity, 
which  it  has  always  been  the  object 
of  the  law  to  guard  and  protect,  "for 
the  following  among  other  reasons: 
It  is  contrary  not  only  to  the  rule  of 
the  common  law,  but  to  the  spirit  and 
intent  of  the  Married  Women's  Acts, 
the  object  of  which  was  to  add  to  her 
property  rights  as  a  feme  sole,  and  to 
distinguish  her  property  from  her  hus- 
band's and  not  to  confer  rights  of 
action  upon  her  against  him.  It  is  con- 
trary to  the  policy  of  the  law,  and  de- 
structive of  that  conjugal  union  and 
tranquillity  which  it  has  always  been 
the  object  of  the  law  to  guard  and  pro- 
tect." 

In  Lillienkamp  v.  Rippetoe  (1915) 
133  Tenn.  57,  L.R.A.1916B,  881,  179 
S.  W.  628,  Ann.  Cas.  1917C,  901,  supra, 
it  was  said  on  this  point  that  the  court 
was  not  warranted  in  ascribing  to  the 
legislature  "a  purpose  to  empower  a 
wife  to  bring  an  action  against  her 
husband  for  injuries  to  her  person 
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occurrinsr  during  the  coverture,  there- 
by making  public  scandal  of  family 
discord,  to  the  hurt  of  the  reputation 
of  husband  and  wife,  their  families 
and  connections,  unless  such  purpose 
clearly  appears  by  the  express  terms 
of  the  act." 

Upon  this  point,  in  Thompson  v. 
Thompson  (U.  S.)  supra,  the  court 
said  that  whether  the  exercise  of  juris- 
diction to  redress  a  wrong  of  this  char- 
acter would  be  promotive  of  the  public 
welfare  and  domestic  harmony  is,  at 
least,  a  debatable  question.  The  pos- 
sible evils  of  such  legislation  might 
well  make  the  lawmaking  power  hesi- 
tate to  enact  it. 

In  the  jurisdictions  sustaining  the 
right  of  a  married  woman  to  main- 
tain against  her  husband  an  action  to 
recover  damages  for  an  assault  and 
battery  upon  her,  the  courts  did  not 
regard  the  maintenance  of  such  ac- 
tions as  inimical  to  public  policy. 

Upon  this  point  in  Fiedler  v.  Fiedler 
(1914)  42  Okla.  124,  52  L.B.A.(N.S,) 
189,  140  Fac.  1022,  supra,  the  court 
said  that  "the  reason  for  which  the 
stronger  of  the  more  modern  deci- 
sions have  denied  one  spouse  the  right 
to  maintain  an  action  for  tort  against 
tiie  other  during  coverture  has  been, 
in  the  main,  based  upon  public  policy, 
reasoning  that  to  maintain  such  an  ac- 
tion would  tend  to  invade  the  holy 
sanctity  of  the  home  and  shatter  the 
sacred  relations  between  husband  and 
wife,  and  that  therefore,  for  public 
policy's  sake,  such  actions  should  not 
be  maintained;  and  yet  those  very 
decisions,  in  support  of  their  philoso- 
phy, hold  that  the  civil  courts  are  open 
to  parties  seeking  divorce  and  alimony, 
and  that  the  criminal  courts  are  open 
for  the  prosecution  of  either  husband 
or  wife  for  assault  and  battery,  cudg- 
elings,  or  for  shooting  each  other 
with  shotguns.  We  fail  to  feel  the 
force  of  such  philosophy.  We  fail  to 
comprehend  wherein  public  policy 
sustains  a  greater  injury  by  allowing  a 
wife  compensation  for  being  disabled 
for  life  by  the  brutal  assault  of  a 
man  with  whom  she  has  been  unfor- 
tunately linked  for  life,  than  it  would 
by  allowing  her  to  go  into  a  criminal 
court  and  prosecute  him  and  send  him 


to  the  penitentiary  for  such  assault. 
Nor  are  we  able  to  perceive  wherein 
the  sensitive  nerves  of  society  are 
worse  jarred  by  such  a  proceeding 
than  they  would  be  by  allowing  the 
parties  to  go  into  a  divorce  court  and 
lay  bare  every  act  of  their  marriage 
relations  in  order  to  obtain  alimony." 

In  the  reported  case  (JOHNSON  v. 
Johnson,  ante,  1081)  the  court  said 
l^at,  as  for  the  policy  which  would 
avoid  the  public  airing  of  family  trou- 
bles by  denying  this  right  of  action 
unless  expressly  given,  no  reason  is 
apparent  why  public  policy  should , 
weigh  more  heavily  against  these  ac- 
tions than  against  those  which  the 
courts  uniformly  allow. 

In  asserting  the  contrary  rule  in 
Brown  v.  Brown  (1914)  88  Crnin.  42, 
52  L.RJ^.(N.S.)  186,  89  Atl.  889,  Ann. 
Gas.  1916D,  70,  supra,  the  court  ar- 
gues :  "In  the  fact  that  the  wife  has  a 
cause  of  action  against  her  husband 
for  wrongful  injuries  to  her  person 
or  property  committed  by  him,  we.  see 
nothing  which  is  injurious  to  the  pub- 
lic or  against  the  public  good  or 
against  good  morals.  This  is  the  usual 
test  for  determining  whether  a  stat- 
ute or  a  contract  is  against  public  pol- 
icy. When  a  wife  is  allowed  to  possess 
and  deal  with  her  own  property  and 
carry  on  business  in  her  own  name  like 
a  feme  sole,  she  ought  to  have  the 
same  right  to  contract  and  enforce  her 
contracts,  and  the  same  remedies  for 
injuries  to  her  person  and  property, 
which  others  have,  and  to  be  liable 
upon  her  contracts  and  for  her  torts 
the  same  as  others  are.  This  is  the  po- 
sition in  which  she  now  stands.  The 
danger  that  the  domestic  tranquillity 
may  be  disturbed  if  husband  and  wife 
have  rights  of  action  against  each 
other  for  torts,  and  the  courts  will  be 
filled  with  actions  brought  by  them 
against  each  other  for  assault,  slan- 
der and  libel,  as  suggested  in  some  of 
the  cases  cited  in  behalf  of  the  de- 
fendant, we  think,  is  not  serious.  So 
long  as  there  remains  to  the  parties 
domestic  tranquillity,  while  a  remnant 
is  left  of  that  affection  and  respect 
without  which  there  cannot  have  been 
a  true  marriage,  such  action  will  be 
impossible.    When  the  purposes  of  the 
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marriage  relation  have  wholly  failed 
by  reason  of  the  misconduct  of  one  or 
both  of  the  piurties,  there  is  no  reason 
why  the  husband  or  wife  should  not 
have  the  same  remedies  for  injuries 
inflicted  by  the  other  spouse  which 
the  courts  would  give  them  against 
other  persons.  Courts  are  established 
and  maintained  to  enforce  remedies  for 
every  wrong,  upon  the  theory  that  it 
is  for  the  public  interest  that  personal 
differences  should  thus  be  adjusted, 
rather  than  that  the  parties  should  be 
left  to  settle  them  according  to  the 
law  of  nature.  No  greater  public  in- 
convenience and  scandal  can  thus 
arise  than  would  arise  if  they  were 
left  to  answer  one  assault  with  an- 
other, and  one  slander  with  another 
slander,  until  the  public  peace  is  bro- 
ken and  the  criminal  law  invoked 
against  them.  We  find  nothing  to  war- 
rant the  claim  that  public  policy  is 
opposed  to  the  existence  of  a  cause  of 
action  for  a  personal  iort  in  favor  of 
husband  or  wife  against  the  other 
spouse,  where  the  wife's  identity  is  not 
merged  in  that  of  her  husband." 

h.  other  remedies  hy  wife. 

One  of  the  grounds  for  denying  to 
a  married  woman  the  right  to  maintain 
an  action  against  the  husband  for  an 
assault  and  battery  committed  upon 
her  is  that  she  now  has  adequate  reme- 
dies for  such  an  injury. 

In  Thompson  v.  Thompson  (1910) 
218  U.  S.  611,  54  L.  ed.  1180,  30  L.R.A. 
(N.S.)  1153,  81  Sup.  Ct.  Rep.  Ill,  21 
Ann.  Cas.  921,  supra,  it  is  said  that  the 
wife  is  not  left  without  remedy  for 
such  wrongs.  She  may  resort  to  the 
criminal  courts,  which,  it  is  to  be 
presumed,  will  inflict  punishment  com- 
mensurate with  the  offenses  commit- 
ted. She  may  sue  for  divorce  or  sepa- 
ration or  for  alimony.  The  court,  in 
protecting  her  rights  and  awarding 
relief  in  such  cases,  may  consider,  and 
so  far  as  possible  redress,  her  wrongs, 
and  protect  her  rights. 

To  the  same  point  in  Bandfield  v. 
Bandfield  (1898)  117  Mich.  80,  40 
L.R.A.  757,  72  Am.  St.  Rep.  550,  75 
N.  W.  287,  supra,  the  court,  speaking 
of  torts  generally,  said:  "Personal 
wrongs  inflicted  upon  her  give  her  the 


right  to  a  decree  of  separation  or  di- 
vorce from  her  husband,  and  oar  stat- 
utes have  given  the  court  of  chancery 
exclusive  jurisdiction  over  that  sub- 
ject. This  court,  clothed  with  the 
broad  powers  of  equity,  can  do  justice 
to  her  for  the  wrongs  of  her  husband, 
so  far  as  courts  can  do  justice,  and, 
in  providing  for  her,  will  give  her 
such  amount  of  her  husband's  prop- 
erty as  the  circumstances  of  both  will 
justify,  and,  in  so  doing,  may  take  into 
.  account  the  cruel  and  outrageous  con- 
duct inflicted  upon  her  by  him,  and  its 
effect  upon  her  health  and  ability  to 
labor.  ...  hi  the  absence  of  an 
express  statute,  there  is  no  right  to 
maintain  an  action  at  law  for  such 
wrong.  We  are  cited  to  no  authority 
holding  the  contrary," 

But  in  referring  to  the  remedies  of 
a  wife  for  an  assault  and  battery  upon 
her  by  the  husband,  by  a  criminal 
prosecution  or  an  action  ft>r  divorce 
and  alimony,  in  the  reported  case 
(Johnson  v.  Johnson,  ante,  1031)  the 
court  said  that  so  far  from  these  rem- 
edies being  adequate,  they  appear  to 
be  illusory  and  inadequate.  And  see 
to  the  same  effect  Fiedler  ▼.  Fiedler 
(1914)  42  Okla.  124,  52  L.R.A.  (N.S.) 
189,  140  Pac.  1022,  supra. 

c.  Equality  of  husband  and  wife  as  *» 
remedy. 

It  is  to  be  noted  that  the  express  ob- 
ject of  the  acts  construed  in  the  Brown 
Case  (1914)  88  Conn.  42,  52  LJIJL 
(N.S.)  185,  89  Atl.  889,  Ann.  Cas. 
1915D,  70,  supra,  and  in  the  Fiedler 
Case  (Ofcla.)  supra,  was  to  place  a 
married  woman  on  equality  with  her 
husband.  Nowhere  is  there  any  lan- 
guage used  in  the  statutes  construed 
in  either  of  these  cases,  so  far  as  the 
opinions  disclose,  which  expresses  any 
intent  to  confer  upon  the  wife  rights 
not  possessed  by  the  husband.  Indeed, 
the  express  language  of  the  statute  is 
to  the  contrary.  Equality  is  the  ap- 
parent basis  and  purpose  of  the  stat- 
ute, hence,  in  all  respects  the  statutes 
are  in  their  express  purpose  similar  to 
the  statutes  construed  in  Strom  v. 
Strom  (1906)  98  Minn.  427,  6  L.R.A. 
(N.S.)  191,  116  Am.  St.  Rep.  387,  107 
N.  W.  1047;  Schultz  v.  Schultz  (1882) 
89  N.  Y.  644,  reversing  (1882)  27  Hun, 
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26;  and  Rogers  v.  Rogers  (1915)  266 
Mo.  200,  177  S.  W.  382.  supra. 

In  Fitzpatrick  v.  Owens  (1916)  124 
Art.  167,  L.R.A.1917B,  774,  186  S.  W. 
832,  187  S.  W.  460,  Ann.  Caa.  1918C, 
772,  supra,  reference  is  made  to  stat- 
utes which  have  for  their  purpose  the 
granting  to  married  women  of  the 
same  rights  as  are  possessed  by  mar- 
ried men,  and  it  is  said  that  these 
statutes  have  uniformly  been  con- 
strued to  give  BO  greater  rights  than 
the  husband  had,  and  therefore  the 
right  to  maintain  an  action  for  tort 
is  not  conferred  for  the  reason  that 
the  husband  had  no  such  right. 

In  Schultz  V.  Christopher  (1911)  65 
Wash.  496,  38  L.R.A.(N.S.)  780,  118 
Pac.  629,  supra,  denying  the  right  of 
a  married  woman,  even  after  divorce, 
to  maintain  an  action  against  the  hus- 
band for  assault  committed  during 
coverture,  it  is  said  that  the  idea  of 
the  Married  Women's  Statute  was  to 
place  the  husband  and  wife  upon  the 
same  legal  footing,  and  not  to  give  the 
wife  rights  against  the  husband  which 
the  husband  did  not  possess  against 
the  wife. 

In  Strom  v.  Strom  (Minn.)  supra, 
it  is  also  asserted  that  a  husband 
could  not,  and  never  could,  bring  an 
action  against  his  wife  for  an  as- 
sault and  battery. 

In  Fitzpatrick  v.  Owens  (1916)  124 
Ark.  167,  L.R.A.1917B,  774,  186  S.  W. 
832,  Ann.  Cas.  1918C,  772,  supra,  the 
contention  is  made  that  to  allow  the 
wife  to  maintain  an  action  against 
the  husband  for  an  assault  and  battery 
was  to  confer  a  greater  right  upon  her 
than  was  possessed  by  the  husband. 
The  court  replied  that  "that  may  be 
true,  and  still  the  statute  is  in  accord 
with  previous  legislation  on  the  sub- 
ject which  gives  the  wife  greater 
rights  than  the  husband.  It  was  with- 
in the  power  of  the  legislature  to  give 
the  wife  new  rights  without  confer- 
ring reciprocal  rights  upon  the  hus- 
band, and  that  view  of  it  does  not 
militate  against  the  validity  of  the 
statute,  nor  does  it  prevent  that  con- 
struction being  placed  upon  it." 

IJ7.  Hffeet  of  divorce. 
The  courts  are  agreed  that  where  a 
married  woman  could  not,  during  the 


existence  of  the  marital  relation,  main- 
tain an  action  against  her  husband  for 
assault  and  battery,  the  divorce  of  the 
parties  subsequently  to  the  assault 
and  battery  does  not  authorize  such  an 
action.  Abbott  v.  Abbott  (1877)  67 
Me,  804,  24  Am.  Rep.  27;  Libby  v. 
Berry  (1882)  74  Me.  286,  48  Am.  Rep. 
289 ;  Schultz  v.  Christopher  (1911)  65 
Wash.  496,  88  L.R.A.(Ni(.)  780,  118 
Pac.  629;  Sykee  v.  Speer  (1908)  — 
Tex.  Civ.  App.  — ,  112  S.  W.  422 ;  Strom 
v.  Strom  (1906)  98  Minn.  427,  6  L.R.A. 
(N.S.)  191,  116  Am.  St.  Rep.  887,  107 
N.  W.  1047;  Phillips  v.  Barnet  (1876) 
L.  R.  1  Q.  B.  Div.  (Eng.)  436,  45  L.  J. 
Q.  B.  N.  S.  277,  34  L.  T.  N.  S.  177,  24 
Week.  Rep.  346,  supra.  But  see  Fied- 
ler V.  Fiedler  (1914)  42  Okla.  124,  52 
L.R.A.(N.S.)  189,  140  Pa«.  1022,  supra, 
sustaining  right  of  wife  to .  sue  hus- 
band for  assault.  In  this  case  a  di- 
vorce had  been  granted  the  wife,  but 
an  appeal  by  the  huaband  was  still 
pending.  The  fact  of  the  divorce  did 
not  apparently  influence  the  decision. 

In  Schultz  V.  Christopher  (1911)  65 
Wash.  496,  38  L.R.A.(N.S.)  780,  118 
Pac.  629,  supra,  a  conclusive  ground 
for  denying  the  wife  a  right  to  main- 
tain an  action  for  assault  and  battery 
against  the  husband,  committed  dur- 
ing coverture,  is  held  to  be  the  fact 
that  the  parties  have  since  been  di- 
vorced, and  that  in  such  case  the  pre- 
sumption must  obtain  that  all  their 
rights  were  determined  in  the  divorce 
proceeding,  and  this  alleged  assault 
was  the  proper  subject  of  investiga- 
tion by  the  court  in  determining  the 
distribution  of  property. 

In  Sykes  v.  Speer  (1908)  —  Tex.  Civ. 
App.  — ,  112  S.  W.  422,  upon  this  point 
the  court  said:  Even  if  the  wife 
"should  be  divorced  on  the  next  day 
after  the  injuries  were  inflicted,  and 
even  if  the  result  of  the  injuries 
should  be  perpetuated  long  after  the 
time  of  their  infliction  and  after  her 
rights  as  a  feme  sole  had  been  fully 
restored,  still  she  would  not  be  al- 
lowed a  recovery  for  such  injuries." 

In  Phillips  V.  Barnet  (1876)  L.  R. 
1  Q.  B.  Div.  (Eng.)  436,  45  L.  J.  Q. 
B.  N.  S.  277,  34  L.  T.  N.  S.  177, 24  Week. 
Rep.  345.  supra,  it  is  held  that  the  dis- 
solution of  the  marriage  by  divorce- 
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does  not  give  the  wife  a  cause  of  action 
against  her  husband  to  recover  for  an 
assault  upon  her,  where  such  cause  of 
action  did  not  exist  prior  thereto. 

In  Libby  v.  Berry  (188S)  74  Me.  286, 
43  Am.  Rep.  289,  supra,  it  is  held  that 
the  divorce  of  the  parties  does  not  con- 
fer upon  the  wife  a  cause  of  action 
which  did  not  exist  prior  thereto,  and 
that  hence  it  did  not  confer  upon  the 
wife  the  right  to  sue  her  husband  for 
an  assault  and  battery  committed  by 
him  upon  her  during:  coverture. 

In  Strom  v.  Strom  (1906)  98  Minn. 
427,  6  L.R.A.(N.S.)  191,  116  Am."  St. 
Rep.  887,  107.  N.  W.  1047,  supra,  it  is 
held  that  even  after  divorce  the  wife 
cannot  maintain  an  action  against  her 
husband  for  an  assault  and  battery 
committed  upon  her  by  him  during 
coverture.  The  statute  construed  in 
this  ease  in  effect  provided  that  a  wo- 
man shall  retain  the  same  legal  exist- 
ence and  legal  personality  after  as  be- 
fore marriage,  and  shall  retain  the 
same  protection  as  to  all  her  rights 


as  a  woman,  as  does  a  man,  and  for 
any  injury  sustained  to  her  reputa- 
tion, person,  property,  character,  or 
any  natural  right,  she  shall  have  the 
same  right  to  appeal  in  her  own  name 
alone  to  the  courts  of  law  or  equity 
for  redress  or  protection  as  her  hus- 
band has  to  appear  in  his  name  alone. 

IV.  Sight  of  husband  to  sue  irf/e. 

Where  the  question  has  been  direct- 
ly presented  as  to  the  right  of  the 
husband  to  maintain  an  action  against 
his  wife  to  recover  damage  for  an  as- 
sault and  battery  committed  by  her 
upon  him,  such  right  has  been  denied. 
Peters  v.  Peters  (1909)  156  Cal.  82,  23 
L.R.A.(N.S.)  699,  103  Pac.  219. 

In  Strom  v.  Strom  (1906)  98  Minn. 
427,  6  L.R.A.(N.S.)  191,  116  Am.  St 
Rep.  887,  107  N.  W.  1047,  supra,  it  is 
pointed  out  that  the  husband  cannot, 
and  never  could,  bring  an  action 
against  his  wife  for  a  personal  tort 
committed  by  her  against  him  during 
coverture.  A.  6.  S. 


'  AGNES  B.  NICKOLAY,  Appt., 

V. 

ROBERT  ORR,  Respt. 
itinneaota  Supreme  Court  —  May  9,  1919. 
(—  Minn.  — ,  172  N.  W.  222.)      . 

Evidence  —  indecent  assault  —  evidence  of  character. 

1.  In  an  action  for  indecent  assault,  plaintiff  may  not,  before  oflfering 
proof  of  tlie  attack  upon  her,  inquire  of  defendant,  when  called  for  cross- 
examination  under  the  statute,  as  to  his  conduct  towards  others ;  and  tiie 
offer,  then  made,  to  show  defendant's  bad  character,  was  properly  re- 
jected. In  such  an  action,  while  a  defendant  may  give  proof  of  his  good 
character,  his  character  is  not  an  issue  and  not  subject  to  direct  attacic, 
unless  defendant  introduces  proof  of  good  character. 

{See  note  on  this  question  beginning  on  page  1051.] 


—  sufficiency. 

2.  The  evidence  sustains  the  ver- 
dict. 

Trial  —  instructions  —  correctness. 

3.  The  instruction  in  respect  to  com- 
plaints made  by  the  plaintiff  of  the 
alleged  mistreatment  was  proper. 

[See  2  R.  C.  L.  548.] 

—  omission  of  evidence. 

4.  So  also  was  the  charge  in  relation 

Headnotes  by  Holt,  J. 


to  defendant's  omission  to  offer  evi- 
dence of  good  character. 
[See  2  R.  C.  L.  567.] 

Appeal  —  exclusion  of  punitive  dam- 
ages. 

5.  The  verdict  being  for  defendant, 
no  reversible  error  could  result  from 
the  refusal  to  permit  the  jury  to  con- 
sider punitive  damages. 

[See  2  R.  C.  L.  261 ;  14  R.  C.  L.  816.] 
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(—  Uinn.  —,  lit  S.   W.   ttt.) 

Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Scott  County 
(Tifft,  J.)  denying  new  trial  of  an  action  brought  to  recover  damages  for 
alleged  indecent  assault.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  A.  Longhraa,  for  appellant:      Krulic  v.  PetcofF,  122  Minn.  617,  142 

The  verdict  was  contary  to  law.  N.  W.  897,  Ann.  Cas.  1914D,  1056. 

2  R.  G.  L.  §  26,  p.  547 ;  Beardmqre         Good  reputation  is  in  general  pre- 


V.  Barton,  108  Minn.  28, 121  N.  W.  228. 
It  was  prejudicial  to  refuse  to  in- 
struct the  jury  on  the  question  of  ex- 
emplary or  punitive  damages. 

Anderson  v.  International  Harvest- 
er Co.  104  Minn.  49,  16  L,R.A.(N.S.) 
440,  116  N.  W.  101. 

Plaintiff  had  the  right  to  attack  the 
character  and  credibility  of  the  de- 
fendant in  the  community  in  which  he 
lived. 

Schuek  V.  Hagar,  24  Minn.  344; 
Hein  v.  Holdridge,  78  Minn.  468,  81 
ff.  W.  522;  Campbell  v.  Aarstad,  124 
Minn.  284,  144  N.  W.  956;  Stone  v. 
Hawkeye  In.s.  Co.  68  Iowa,  737,  56  Am. 
Rep.  870,  28  N.  W.  47,  10  R.  C.  L.  118; 
3  Enc.  Ev.  14;  Koch  v.  State,  115  Ala, 
99,  22  So.  471 ;  Milton  v.  State,  40  Fla. 
251,  24  So.  60;  Hoffman  v.  State,  93 
Md.  388,  49  Atl.  658;  Roach  v.  State, 
41  Tex.  261 ;  De  Kalb  County  v.  Smith, 
47  Ala.  407;  Alkire  Grocer  Co.  v.  Tag- 
art,  78  Mo.  App,  166;  Wright  v.  Hanna, 
98  Ind.  217;  Foster  v.  Newbrough,  58 
N.  Y.  481;  Goodrich  v.  Warner,  21 
Conn.  432;  Gardner  v.  Kellogg,  23 
Minn.  463. 

Messrs.  George  F.  Sullivan,  W.  C. 
Odell,  and  W.  F.  Odell,  for  respond- 
ent: 

The  court  did  not  err  in  refusing  to 
instruct  the  jury  that  plaintiff  was 
entitled  to  recover  punitive  damages, 
and  the  refusal  to  give  such  instruc- 
tion in  no  way  prejudiced  appellant. 

Berg  V.  St.  Paul  City  R.  Co.  96  Minn. 
513,  106  N.  W.  191;  Anderson  v.  In- 
ternational Harvester  Co.  104  Minn. 
51,  16  LJIJ^.(N.S.)  440,  116  N.  W. 
101 ;  Sneve  v.  Lunder,  100  Minn.  5, 110 
N.  W.  99. 

Evidence  of  the  general  character 
of  parties  to  civil  actions,  where  the 
general  character  is  not  a  part  of  the 
issue,  is  not  admissible. 

Hein  v.  Holdridge,  78  Minn.  472,  81 
N.  W,  522;  Campbell  v.  Aarstad,  124 
Minn.  286,  144  N.  W.  956. 

Evidence  of  specific  acts  of  wrong- 
doing is  not  admissible  for  the  pur- 
pose of  proving  general  character  or 
reputation. 

I^diard  v.  Daily  News  Go.  110  Minn. 
141,  124  N.  W.  985,  19  Ann.  Cas.  985; 


Slimed,  so  that  no  evidence  of  it  in  the 
first  instance  is  ordinarily  necessary. 

Lotto  V.  Davenport,  50  Minn.  100,  52 
N.  W.  130;  Jones,  Ev.  158. 

Holt,  J.,  delivered  the  opinion  of 
the  court: 

Action  for  indecent  assault,  in 
which  defendant  had  a  verdict. 
Plaintiff  appeals  from  the  order  de- 
nying a  new  trial. 

Plaintiff     testified     to     matters 
which,     if    true,     would     warrant 
awarding   both   compensatory  and 
punitive  damages.     Defendant  de- 
nied all  wrongdoing.   Circumstances 
corroborated  defendant's  testimony 
and  discredited  plaintiff's.    No  use- 
ful purpose  will  be  served  by  detail- 
ing the  evidence.    A  perusal  thereof 
creates  no  doubt  of 
the  justice  of  the  f.ri*1?S^. 
verdict.    It  remains 
to  determine  whether  any  errors 
were  committed  that  will  necessitate 
a  new  trial. 

The  assignments  of  error  as  to 
rulings  during  the  trial  call  for  the 
consideration  of  one  matter  only. 
The  first  witness  called  by  plaintiff 
was  defendant.  Cross-examined  un- 
der the  statute,  he  was  asked  wheth- 
er he  had  any  difflculty  or  trouble 
in  New  Prague,  and  whether  he 
knew  Pauline  Novotny.  Objections 
thereto  were  sustained.  Thereupon 
plaintiff's  counsel  said:  "We  offer 
to  show  by  competent  witnesses  that 
defendant  has  not  a  good  reputation 
in  that  community  and  has  on  other 
occasions  attempted  to  assault 
other  girls  and  women." 

The  court  sustained  the  objection 
to  the  offer.  So  far  as  the  questions 
and  offer  relate  to  specific  occur- 
rences, wholly  disconnected  with  the 
one  charged,  there  can  be  no  doubt 
of  the  correctness  of  the  ruling.  In 
Dennis  v.  Johnson,  47  Minn.  56,  49 
N.  W.  388,  where  dishonesty  of 
plaintiff  was  a  direct  issue,  it  was 
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held  that  specific  acts  of  dishonesty, 
not  pleaded,  are  not  admissible  in 
evidence  as  proof  pt  a  general  rep- 
utation for  dishonesty.  Miller  v. 
Curtis,  158  Mass.  127,  35  Am.  St. 
Rep.  469, 32  N.  E.  1039 ;  Gore  v.  Cur- 
tis, 81  Me.  403,  10  Am.  St.  Rep.  265, 
17  Atl.  314.  We  have  been  referred  to 
no  authority,  and  have  found  none, 
that  holds  or  intimates  it  proper  in 
a  civil  case  to  attack  the  character 
or  reputation  of  one  accused  of 
wrongdoing  by  proof  of  prior  acts  of 
like  wrongs  to  others.  And  certainly 
the  mere  attempt  to  inquire  about 
wronsrful  conduct 
towards  others,  be- 
fore plaintiff  has  of- 
fered the  slightest 
proof  of  the  wrong  upon  which  she 
sues,  must  be  regarded  as  highly 
prejudicial  to  defendant's  right  to 
a  fair  trial. 

This  court,  by  the  rule  of  stare 
decisis,  is  committed  to  the  doctrine 
that  in  actions  involving  moral  tur- 
pitude a  defendant  may  prove  his 
good  character.  Schuek  v.  Hagar, 
24  Minn.  339 ;  Hein  v.  Holdridge,  78 
Minn.  468,  81  N.  W.  522;  Campbell 
V.  Aarstad,  124  Minn.  284, 144  N.  W. 
956.  The  general  rule  is  that  evi- 
dence as  to  the  standing  and  char- 
acter of  the  parties  to  a  civil  action 
is  not  admissible,  and  there  should 
be  no  attempt  to  extend  the  excep- 
tions referred  to  in  the  Schuek  Case. 
It  is  to  be  noted  that  the  cases  cited 
went  no  further  than  to  hold  that, 
when  a  defendant  in  a  civil  action 
is  charged  with  a  wrong  involving 
moral  turpitude,  he  may  in  defense 
offer  evidence  of  his  good  character. 
In  other  words,  when  the  plaintiff 
introduces  evidence  to  prove  a  cause 
of  action  growing  out  of  a  depraved 
act  of  the  defendant,  he  may  prove 
good  character  in  corroboration  of 
the  denial  of  the  act.  But  we  know 
of  no  case  where  one  party  has  been 
permitted  to  attack  his  adversary's 
character  before  introducing  proof 
of  his  cause  of  action  or  defense,  un- 
less character  be  a  direct  issue,  as, 
for  instance,  the  character  of  a 
plaintiff  in  a  seduction  case  brought 
i>y  the  seduced,  or  like  the  instant 


case,  or  a  libel  or  slander  case  like 
Dennis  v.  Johnson,  supra,  in  which 
cases  the  defendant  may  prove  the 
bad  clMuracter  of   the  plaintiff  in 
mitigation  of  damages.    10  R.  C.  L. 
Evidence,  §§  117  and  118,  pp.  947- 
949.    We  have  noticed  but  one  case 
where  character  was  attacked  in  the 
manner  here  attempted,  and  it  did 
not  meet  with  success.    In  Grose  v. 
Rutledge,  81  111.  266,  an  action  for 
criminaJ  conversation,  it  was  held 
error  to  permit  plaintiff  to  "give  in 
evidence  the  general  character  of 
the  defendant  for  chastity,  as  evi- 
dence in  chief  and  in  the  first  in- 
stance."   That  a  plaintiff,  in  a  civil 
action  grounded  upon  a  defendant's 
depraved  or  criminal  act,  cannot,  as 
part  of  his  case  in  chief,  offer  evi- 
dence of  defendant's  bad  reputation, 
was    also    held    in    Townsend    v. 
Graves,  3  Paige,  453.    Plaintiff  cites 
Stone  v.  Hawkeye  Ins.  Co.  68  Iowa, 
737,  56  Am.  Rep.  870,  28  N.  W.  47, 
as  authority  for  the  proposition  that 
in  actions  for  damages  for  criminal 
conversation     and     seduction     the 
character  of  the  party  is  the  very 
matter  in  issue.    However,  as  above 
stated,  the  character  of  the  plaintiff 
is  a  direct  issue  in  such  actions  on 
the   question   of  damages,   and   in 
mitigation  thereof  defendant  may  in 
the  first  instance  attack  plaintiff's 
character.     But .  in  such  cases  de- 
fendant's character  is  not  an  issue, 
and  is  not  subject  to  attack  from 
plaintiff,  unless  defendant  first  of- 
fers evidence  thereof  to  rebut  the 
inference  of  guilt  made  by  plaintiff's 
proof.    The  calling  of  a  defendant 
for  cross-examination,  and  his  de- 
nial, when  interrogated  by  plaintiff, 
of  the  act  laid  at  his  door,  is  not  an 
offer  of  evidence  by  him  of  good 
character  so  as  to  open  the  way  for 
plaintiff  to  attack  it.    The  statute 
giving  a  party  the  right  to  call  his 
adversary     for     cross-examination 
was  never  intended  for  so  unfair  a 
use. 

Exception  is  taken  to  an  instruc- 
tion relating  to  the  bearing  of  the 
testimony  touching  plaintiff's  com- 
plaint to  others  of  defendant's  al- 
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The  first  part  of  the     most  of  defendant's  omission  in  this 


leged  assault 

instruction  is  somewhat  general  and 
refers,  in  an  illustrative  manner,  to 
the  reasons  for  the  rule  the  court 
was  about  to  give,  and  must  have 
been  so  understood  by  the  jury.  The 
pith  of  the  instruction  as  applied 
to  the  case  in  hand  is  found  in  this 
sentence:  "So  that  the  fact  wheth- 
er or  not  plaintiff  made  complaint 
to  her  husband  and  others  to  whom 
she  might  be  expected  to  make  com- 
plaint, within  such  time  as  would 
under  the  circumstances  be  reason- 
able, is  important  ior  your  consid- 
eration in  determining  whether  or 
not  her  stoiy  is  true." 

Considering  that  evidence  upon 
this  phase  of  the  case  is  admissible 
and  to  be  treated 
the  same  as  if  the 
charge  were  crimi- 
nal, as  held  in  Gardner  v.  Kellogg, 
28  Minn.  463,  we  think  the  instruc- 
tion proper. 

Defendant  did  not  call  any  wit- 
ness as  to  his  own  good  reputation, 
as  he  might  have  done  under  the 
rule  in  Schuek  v.  Hagar,  24  Minn. 
339.    Plaintiff  evidently  made  the 


Trial— 
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respect,  for  the  court  said  to  the 
jury:    "I  desire  to  call  your  atten- 
tion to  the  fact  that  the  law  pre- 
sumes the  defendant  to  be  of  good 
reputation  and  character,  and  the 
defendant  has  the  right  to  rest  and 
rely  upon  such  presumption  of  law, 
and  is  not  obliged 
to  fortify  such  pr*-  ;;Sii'i~  •* 
sumption     by     the 
testimony  of  any  witness." 

The  instruction  was  pertinent, 
and  we  think  correct. 

Conceding  it  error  to  refuse  to 
let  the  jury  pass  upon  plaintiff's 
right    to     punitive 
damages,  the  error  ex<^«mion  of 
was  without  preju-  f"""LT.t 
dice;  for,  the  jury 
having  found  for  defendant,  there 
was  no  occasion  to  consider  any 
sort  of  damages. 

The  charge  upon  the  burden  of 
proof  appears  to  us  clear  and  suffi- 
ciently amplified.  But  if  plaintiff 
desired  more  in  that  line,  a  request 
should  have  been  made  before  the 
jury  retired. 

Order  afiSrmed. 


ANNOTATION. 


AdmisaflMlity  of  •videnoe  of  the  bad  moral  character  of  the  partiea  to  a  civfl 
•ctioii  for  an  iadecent  assault  iqwin  a  female. 


I.  General  reputation  of  plaintiff   for 

chastity,   1051. 
II.  Evidence  of  specific  acts  of  unchas- 
tity,  106S. 

III.  Evidence  of  similar  charges  by  plain- 

tiff against  others,  1056. 

IV.  Reputation  of  defendant: 

a.  In  general,  1055. 

b.  Evidence    of     similar    assaults 

upon  other  women,  1068. 

Scope. 

Id  a  note  appended  to  Wright  v. 
Starr,  ante,  985,  the  general  question 
is  considered  as  to  civil  actions  for 
assaults  upon  female  persons.  In  a 
note  appended  to  Austin  v.  Metropol- 
itan L,  Ins.  Co.  post,  1062,  the  question 
is  discussed  as  to  the  measure  of  dam- 
ages for  assaults  upon  female  persons. 
The  question  as  to  whether  or  not  a 
cause  of  action  for  an  assault  upon  a 


married  woman  is  community  proper- 
ty is  the  subject  of  a  note  appended 
to  Schneider  v.  Biberger,  post,  1069. 
In  a  note  appended  to  Johnson  v.  John- 
son, ante,  1038,  the  question  is  dis- 
cussed as  to  the  right  of  a  wife  to 
maintain  an  action  against  her  hus- 
band for  an  assault  and  battery  com- 
mitted upon  her  by  him.  The  amount 
of  the  verdict  in  actions  for  assault 
upon  females,  whether  excessive  or 
adequate,  is  covered  in  a  note  append- 
ed to  Bye.v.  Isaacson,  post,  1074. 

/.  General  repuUMon  of  pUttnUff  for 
ehastUy- 

In  actions  for  indecent  assault  or 
ravishment,  by  the  great  weight  of 
authority,  evidence  is  admissible  as  to 
the  general  bad  reputation  of  the 
plaintiiT   for   chastity.     The   general 
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srround  advanced  for  the  admissibility 
of  such  testimony  is  that  it  aids  in 
determining  the  question  of  consent 
by  the  plaintiff  for  the  alleged  assault, 
and  that  it  also  bears  upon  the  meas- 
ure of  damages,  since  the  disgrace, 
humiliation,  sense  of  shame,  and  men- 
tal suffering  are  naturally  of  a  differ- 
ent degree  if  the  plaintiff  is  a  virtuous 
woman  than  they  are  if  she  is  a  troman 
of  bad  character. 

By  the  great  weight  of  authority  in 
actions  by  females  to  recover  damages 
for  indecent  assault  upon  them  or  for 
their  ravishment,  the  character  of  the 
plaintiff  for  chastity  is  in  issue,  and 
evidence  is  admissible  as  to  her  gen- 
eral bad  reputation  in  this  regard,  in 
so  far  at  least  as  it  bears  upon  the 
amount  of  damages  recoverable. 

California. — Valencia  v.  Milliken 
(1916)  31  Cal.  App.  533, 160  Pac,  1086. 

Maine. — Gore  v.  Curtis  (1889)  81 
Me.  403,  10  Am.  St.  Rep.  265,  17  Atl. 
314. 

Massachosetts. — Miller  v.  Curtis 
(1893)  158  Mass.  127,  35  Am.  St.  Rep. 
469,  S2  N.  E.  1039. 

Minnesota. — Nickolay  v.  Orr  (re- 
ported herewith)  ante,  1048. 

New  York.— Ford  v.  Jones  (1871)  62 
Barb.  484;  Gulerette  v.  McKinley 
(1882)  27  Hun,  320. 

Rhode  Island.— Mitchell  v.  Work 
(1882)  IS  R.  I.  646. 

Wisconsin.— Watry  V.  Perber  (1864) 
18  Wis.  501,  86  Am.  Dec.  789;  Barton 
V.  Bruley  (1908)  119  Wis.  326,  96  N. 
W.  815. 

Canada. — Gross  v.  Brodrecht  (1897) 
24  Ont.  App.  Rep.  687. 

And  some  of  the  cases  also  hold  or 
intimate  that  such  evidence  is  also  ad- 
missible as  bearing  upon  the  question 
of  the  consent  of  the  female  to  the  act 
complained  of.  Valencia  v.  Milliken 
(Cal.) ;  Ford  v.  Jones  (N.  Y.)  ;  Watry 
V.  Ferber  and  Barton  v.  Bruley  (Wis.) 
supra. 

But  it  has  been  held  that  evidence  is 
inadmissible  of  the  bad  reputation  for 
chastity  of  the  plaintiff  in  an  action 
for  assault  and  rape  upon  her,  al- 
though the  defendant  contended  that 
the  testimony  was  "material  as  bear- 
ing upon  the  probability  of  plaintiff's 
testimony."    Harris  v.  Neal  (1908)  163 


Mich.  57,  116  N.  W.  535.  The  court 
conceded  that  the  evidence  would  be 
admissible  for  such  purpose  in  a  crim- 
inal case. 

In  Sayen  v.  Ryan  (1895)  9  Oiiio  C.  C. 
681,  6  Ohio  G.  D.  782,  it  is  held  that 
in  an  action  to  recover  damages  for  an 
indecent  assault  evidence  is  inadmis- 
sible as  to  the  good  reputation  of  the 
defendant  as  a  good  and  law-abiding 
citizen,  or  as  to  the  bad  reputation  of 
the  plaintiff  as  to  chastity. 

In  the  reported  case  (Nickolay  v. 
Ore,  ante,  1048),  it  is  said  that  in  an 
action  for  indecent  assault  the  char- 
acter of  the  plaintiff  is  in  direct  issue, 
and  the  defendant  may  prove  the  bad 
character  of  the  plaintiff  in  mitigation 
of  damages. 

It  has  been  held  that  where,  in  an 
action  for  indecent  assault,  plaintiff 
seeks  to  recover  for  injury  to  her  feel- 
ings growing  out  of  the  indecency  of 
defendant's  conduct,  her  character  for 
chastity  is  in  issue,  and  her  damages 
depend  somewhat  on  the  question 
whether  she  was  a  virtuous  woman, 
who  would  be  greatly  shocked  by  the 
peculiar  nature  of  the  assault,  or 
whether  she  was  a  woman  accustomed 
to -yield  herself  to  illicit  intercourse. 
Miller  v.  Curtis  (1893)  158  Mass.  127, 
35  Am.  St.  Rep.  469,  32  N.  E.  1039. 

In  Dimick  v.  Downs  (1876)  82  111. 
570,  an  action  to  recover  damages  for 
an  assault  and  battery,  the  rule  is 
stated  that  in  prosecutions  for  rape, 
assault  with  intent  to  commit  rape, 
and  indecent  assault,  the  character  of 
the  plaintiff  for  chastity  may  be  in- 
quired into. 

In  Gross  v.  Brodrecht  (1897)  24  OnL 
App.  Rep.  687,  it  is  held  that  evidence 
is  admissible  as  to  the  general  reputa- 
tion of  the  plaintiff  as  to  chastity,  but 
not  as  to  specific  acts  of  unchastitv. 

In  Wood  V.  Gale  (1839)  10  N.  H.  247, 
84  Am.  Dec.  160,  it  was  held  that  where 
the  justification  of  a  guardian  for  re- 
moving from  the  premises  of  his  ward 
a  woman  of  bad  repute  was  her  bad 
character,  her  chastity  is  in  issue,  and 
evidence  of  her  bad  reputation  in  this 
regard  is  admissible. 

Evidence  of  the  plaintiff's  good  char- 
acter is  not  admissible,  although  evi- 
dence  has   been    received    in    behalf 
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of  the  defendant  that  the  plaintiff 
had  been  unchaste  with  other  men 
for  some  time  prior  to  the  alleged  as- 
sault. Schaeffer  v.  Oppenheimer 
ri887)  9  N.  Y.  S.  R.  688.  And  see 
Noonan  v.  Luther  (1912)  206  N.  Y.  106, 
41  L.R.A.  (N.S.)  761,  99  N.  E.  178,  Ann. 
Cas.  1914A,  1038. 

//.  Bvidenoe  of  »peoifio  tiets  of 
unehaaUty, 

There  is  less  harmony  in  the  deci- 
sions relative  to  the  admissibility  of 
evidence  of  specific  acts  of  unchastity 
by  the  plaintiff,  in  an  action  for  in- 
decent assault  or  ravishment.  The 
authorities  upon  this  point  are  quite 
evenly  balanced.  By  a  small  margin, 
perhaps,  the  weight  of  authority  holds 
that  such  evidence  is  inadmissible,  al- 
though holding  or  recognizing  that 
ovidence  is  admissible  as  to  plaintiff's 
general  reputation.  Gore  v.  Curtis 
(1889)  81  Me.  403, 10  Am.  St.  Rep.  265, 
17  All.  314;  Miller  v.  Curtis  (1893)  158 
Mass.  127,  35  Am.  St.  Rep.  469,  32  N. 
E.  1039;  Gross  v.  Brodrecht  (1897) 
24  Ont.  App.  Rep.  687. 

In  Gross  v.  Brodrecht  (Ont.)  supra, 
the  court  urged  as  an  objection  to  the 
admissibility  of  evidence  of  specific 
acts  of  unchastity,  first,  that  the  effect 
was  to  throw  upon  the  plaintiff  the 
burden  of  showing  uniform  propriety 
of  conduct  during  her  whole  life,  and 
that  such  evidence  would  give  rise  to 
interminable  issoee,  which  could  have 
bat  a  aliflrht  bearing  upon  the  question 
in  dispute.  The  court  added,  that, 
moreover,  it  ought  not  to  be  open  to  a 
defendant  to  urge  that  a  woman  he 
had  insulted  had  formerly  ntade  a  slip 
in  her  conduct. 

In  Gore  v.  Curtis  (1889)  81  Me.  403, 
10  Am.  St  Rep.  266.  17  Atl.  314,  it  is 
held  that  evidence  is  inadmissible  that 
the  plaintiff  had  been  unchaste  with 
other  men.  The  court  said  that  "per- 
sons seeking  damages  in  actions  of 
this  sort  must  be  prepared  to  defend 
their  general  character;  but  are  not 
required  to  come  ready  to  explain  the 
various  specific  questionable  acts  of 
their  lives,  and  to  rebut  false  accusa- 
tions, of  which  they  can  have  no  pre- 
monition. It  would  be  a  hard  rule 
that  would  compel  a  plaintiff  to  defend 


every- act  of  his  life  as  the  price  of 
justice." 

In  an  action  to  recover  damages  for 
assault  and  battery,  evidence  is  not  ad- 
missible of  specific  acts  of  adultery  by 
the  plaintiff  (Ratteree  v.  Chapman 
(1887)  79  Ga.  574,  4  S.  E.  684),  or  of 
unchastity  or  lewdness  (Dimick  v. 
Downs  (1876)  82  111.  670;  (doming  v. 
Coming  (1861)  6  N.  Y.  104). 

In  Dimick  v.  Downs  (IlL)  supra,  it 
is  held  that  evidence  is  inadmissible 
to  show  that  the  plaintiff  at  various 
times  and  places  had  committed  adult- 
ery, and  had  been  guilty  of  selling  in- 
toxicating liquors  in  violation  of  the 
law. 

In  some  jurisdictions  the  rule  ob- 
tains that  evidence  of  specific  acts  of 
unchastity  is  admissible  as  bearing  up- 
on the  measure  of  damages  to  the 
plaintiff,  or  the  likelihood  of  her  hav- 
ing assented  to  the  assault  upon  her, 
or  to  her  ravishment.  Ford  v.  Jones 
(1871)  62  Barb.  (N.  Y.)  484;  Gulerette 
V.  McKinley  (1882)  27  Hun  (N.  Y.) 
320;  Mitchell  v.  Woric  (1882)  13  R  I. 
646;  Watry  v.  Ferber  (1864)  18  Wis. . 
501, 86  Am.  Dec,  789;  Barton  v.  Bruley  ' 
(1903)  119  Wis.  326,  96  N.  W.  815. 

In  Mitchell  v.  Work  (1882)  13  R.  L 
645,  it  is  held  that  where  the  bodily 
injuries  resulting  from  an  indecent  as- 
sault were  insignificant,  and  the 
amount  of  the  damages  claimed  there- 
for is  large,  it  is  clear  that  the  prin- 
cipal element  of  recovery  is  the  mental 
suffering  of  the  plaintiff.  Hence  evi- 
dence is  admissible  tending  to  show 
that  the  plaintiff  was  a  woman  of  im- 
modest and  unchaste  character  and 
conduct,  and  this  might  be  shown  both 
by  evidence  of  specific  acts  of  unchast- 
ity and  also  by  evidence  of  her  bad 
reputation. 

In  Watry  v.  Ferber  (1864)  18  Wis. 
501,  86  Am.  Dec.  789,  it  is  held  that 
evidence  is  admissible  to  show  that 
at  about  the  time  of  the  alleged  ravish- 
ment the  plaintiff  had  been  guilty  of 
unchastity  with  other  men.  The  court 
said  that  "whatever  may  be  the  true 
rule  in  regard  to  the  admission  of 
such  testimony  in  criminal  prosecu- 
tions, it  appears  to  us  that  in  a  civil 
action  of  trespass,  where  the  plaintiff 
has  alleged,  as  a  matter  of  aggrava- 
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tion,  that  the  defendant  had  connec- 
tion with  her  against  her  will,  the  de- 
fendant should  be  permitted  to  show 
that  the  plaintiff  has  been  previously 
criminal  with  other  persons,  as  a  cir- 
cumstance tending  to  disprove  the 
probability  of  the  use  of  force.  .  .  . 
Would  not  proof  that  the  plaintiff  was 
criminally  intimate  with  other  men, 
about  the  period  referred  to  in  the 
complaint,  when  the  alleged  ravish' 
ment  to<A  place,  tend  to  disprove  the 
allegation  of  force?  It  might  be  a 
slight  circumstance  bearing  upon  that 
point;  nevertheless,  it  has  a  tendency 
to  overcome  the  probability  that  force 
was  used.  For  there  is  no  mind  which 
does  not  require  a  higher  degree  of 
proof  to  convince  it  that  force  has 
been  used  to  compel  a  woman  who  has 
once  fallen  from  virtue  to  submit  to 
the  embraces  of  the  opposite  sex,  than 
in  case  of  a  virtuous  female.  The  fact 
that  the  plaintiff  had  yielded  her  per- 
son to  others  would  raise  an  inference 
that  she  might  have  yielded  to  the 
entreaties  of  the  defendant  without 
much  force.  At  all  events,  we  think 
it  a  circumstance  which  might  be  sub- 
mitted to  the  jury  upon  that  ques- 
tion." 

Barton  v.  Bruley  (1903)  119  Wis. 
326,  96  N.  W.  815,  also  holds  that  evi- 
dence is  admissible  as  to  the  general 
reputation  of  the  plaintiff  for  chastity 
and  as  to  specific  acts  of  unchastity 
or  lewd  conduct,  but  evidence  is  not 
admissible  that  upon  certain  occasions 
she  purchased  beer. 

In  Ford  v.  Jones  (1871)  62  Barb. 
(N.  Y.)  484,  it  is  held  that  evidence 
is  admissible  of  specific  acts  of  un- 
chastity upon  the  part  of  the  plaintiff 
where,  as  an  element  of  damage,  she 
claims  compensation  for  the  shock  to 
her  moral  susceptibilities  and  to  feel- 
ings of  shame,  etc.  The  court  said 
that,  "as  the  fact  of  a  chaste  charac- 
ter is  as  much  at  issue  in  this  case 
as  in  those,  they  must  be  considered 
authorities.  The  shock  to  the  plain- 
tiff's feelings,  it  is  natural  to  suppose, 
is  proportioned  to  the  sacred  regard 
she  entertained  for  her  personal  vir- 
tue; and  the  damages  she  would  be 
entitled  to  recover  ought  to  be  regu- 
lated by  the  nature  and  extent  of  the 


injury  received.  Unless  a  distinction 
is  permitted  by  the  admission  of  evi- 
dence to  this  point,  the  lascivious 
wanton  is  put  upon  an  equality  with 
her  of  personal  chastity  and  virtue, 
in  her  action  for  damages.  Assault 
and  battery  is  an  action  in  which  vin- 
dictive damages  are  allowed,  depend- 
ing upon  the  aggravation.  How  is  this 
aggravation  to  be  measured,  but  by 
the  degree  of  suffering?  And  how  is 
the  suffering  to  the  feelings  to  be 
measured,  but  by  the  moral  sensibili- 
ties?" Does  the  chaste  and  pure  suf- 
fer no  more,  in  this  respect,  than  the 
prostitute?  The  nile  would  otherwise 
be  unjust." 

In  Grossman  v.  Bradley  (1868)  53 
Barb.  (N.  Y.)  125,  however,  it  is  held 
that  while  evidence  is  admissible  of 
previous  acts  of  immodesty  or  lewd- 
ness of  the  plaintiff  toward  or  in  the 
presence  of  the  defendant,  yet  evi- 
dence is  not  admissible  of  acts  of  in- 
decency by  the  plaintiff  out  of  the 
defendant's  presence.  And  in  Com- 
ing V.  Corning  (1851)  6  N.  Y.  105,  it  is 
held  that  where  the  plaintiff  had  sued 
her  uncle  for  damages  for  assault  and 
battery  upon  her,  evidence  is  inadmis- 
sible of  previous  acts  of  misconduct 
between  the  plaintiff  and  a  certain 
man  to  whose  association  with  the 
plaintiff  the  defendant  had  objected, 
it  being  the  uncle's  claim  that  he 
struck  the  plaintiff  by  mistake  in  at- 
tempting to  strike  this  man. 

Where  one  element  of  damage  is  the 
pregnancy  of  the  plaintiff  as  a  result 
of  the  ravishment  complained  of,  evi- 
dence is  admissible  of  acts  between 
plaintiff  and  other  men,  of  incon- 
tinence on  her  part  at  about  ilie  time 
of  the  alleged  ravishment,  as  bearing 
upon  the  apparent  parentage  of  the 
child.  Eckhart  v.  Peterson  (1917) 
94  Wash.  379,  162  Pac.  651. 

So,  where,  as  a  result  of  the  alleged 
ravishment,  the  plaintiff  gave  birth  to 
a  child,  evidence  is  admissible  on  be- 
half of  the  defendant  that  at  about 
the  time  of  the  alleged  assault,  the 
plaintiff  was  guilty  of  acts  of  indecent 
familiarities  with  other  young  men. 
Young  v.  Johnson  (1890)  123  N.  Y. 
226,  25  N.  E.  363. 

It  has  been  held  that  where  the 
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plaintiff  claimed  to  have  been  seriously 
injured  by  her  alleged  ravishment  by 
the  defendant,  evidence  is  admissible 
of  various  acts  of  incontinence  of  the 
plaintiff  with  other  men,  very  soon 
after  her  alleged  ravishment,  as  tend- 
ing to  rebut  the  plaintiff's  claim  that 
she  had  suffered  serious  physical  in- 
jury. Eckhart  v.  Peterson  (Wash.) 
supra. 

Of  course,  to  repel  the  allegation 
of  force,  to  show  consent  or  that  no 
violence  was  done  or  designed  against 
the  will  of  the  female,  evidence  is  ad- 
missible that  the  assaulted  female  had 
previously  submitted  to  the  carnal  em- 
braces of  the  defendant,  or  that  she 
had  been  guilty  of  previous  lascivious 
conduct  with  him  or  in  his  presence, 
or  that  her  conduct  was  designed  or 
adapted  to  excite  or  invite  him  to  take 
liberties  with  her  person  or  to  induce 
him  to  believe  advances  on  his  part 
would  not  be  unacceptable  to  her. 
Grossman  v.  Bradley  (N.  Y.)  supra. 

In  Parker  v.  Coture  (1890)  63  Vt. 
155,  25  Am.  St.  Rep.  750,  21  Atl.  494, 
it  is  held  that,  as  bearing  upon  the 
amount  of  recovery  for  assault  with 
intent  to  ravish,  evidence  is  admissible 
that  plaintiff  was  in  the  habit  of  mak- 
ing indecent  exposures  of  her  person 
and  using  improper  language  in  the 
presence  of  men. 

ill,  Mvidenoe  of  tkntlar  charges  by 
plaintiff  against  others. 

In  an  action  to  recover  damages  for 
an  assault  and  battery  upon  a  mar- 
ried woman  to  induce  her  to  submit 
to  sexual  intercourse  with  the  defend- 
ant, evidence  is  not  admissible  in  be- 
half of  the  defendant  that  some  years 
prior  to  the  time  in  question,  the  plain- 
tiff made  a  similar  charge  against  an- 
other man,  who  settled  the  matter  by 
paying  her  a  sum  of \  money.  Ogle  v. 
Brooks  (1882)  87  Ind.  600,  44  Am.  Rep. 
778. 

But  in  Derwin  v.  Parsons  (1884) 
52  Mich.  425,  50  Am.  Rep.  252,  18  N. 
W.  200,  an  action  for  assault  and  at- 
tempt to  ravish,  evidence  is  held  ad- 
missible as  to  the  fact  that  the  plain- 
tiff had  made  charges  of  a  similar 
nature  against  other  persons.  As  to 
the  admissibility  of  such  evidence,  the 
court  reasoned  that  "the  plaintiff  was 


cross-examined  at  great  length  on  her 
previous  history,  and  seems  to  have 
been  willing  to  make  full  explana- 
tions on  most  subjects.  To  questions 
whether  she  had  not  made  charges 
similar  in  nature  against  two  other 
persons  objection  was  made,  but  we 
have  no  doubt  it  was  proper  to  allow 
them,  and  also  to  prove  the  facts  if 
she  denied  having  made  the  charges. 
The  probability  that  a  woman  who 
conducts  herself  properly  will  be  fre- 
quently assaulted  is  very  small,  and 
every  new  complaint  therefore  tends 
to  cast  doubt  upon  those  which  pre- 
ceded it.  It  was  also  proper  to  ask 
the  plaintiff  whether  she  did  not  with- 
in a  few  hours  after  the  alleged  of- 
fense tell  a  confidant  of  a  similar  case, 
but  make  no  mention  of  this ;  and  then 
when  she  denied  it,  to  allow  her  to 
be  contradicted.  The  jury  would  be 
very  likely  to  infer  that  an  outrage 
just  committed  and  not  mentioned  un- 
der such  circumstances  was  not  com- 
mitted at  all." 

Evidence  is  inadmissible  as  to  trans- 
actions and  conversations  between  the 
plaintiff  and  other  parties  some  years 
before  the  assault  in  question,  al- 
though such  testimony  tended  to  show 
that  the  plaintiff  had  repeatedly  made 
similar  false  charges  of  indecent  as- 
sault upon  her  for  the  purpose  of  ex- 
torting money  from  an  innocent  man. 
Miller  ▼.  Curtis  (1893)  158  Mass.  127, 
35  Am.  St.  Rep.  469,  82  N.  E.  1039. 

IV.  BeputaUon  of  defendant. 
a.  In  general. 

Evidence  of  defendant's  reputation 
for  chastity  is  not  admissible  in  his 
behalf.  Kinneberg  v.  Kinneberg 
(1899)  8  N.  D.  311,  79  N.  W.  337. 

In  Rothschild  v.  Weingreen  (1910) 
121  N.  Y.  Supp.  234,  the  action  was  to 
recover  damages  for  an  assault  and 
battery  committed  in  attempting  to 
kiss  the  plaintiff,  and  it  was  held  error 
to  require  the  defendant  to  answer 
upon  cross-examination  questions  as  to 
whether  or  not  he  had  ever  been  di- 
vorced and  as  to  whether  or  not  he 
had  been  named  as  a  corespondent  in 
a  divorce  case. 

In  Schuek  v.  Hagar  (1877)  24  Minn. 
389,  it  is  held  that  evidence  is  admis- 
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sible  of  the  good  moral  character  of 
the  defendant. 

Under  the  Iowa  Code,  evidence  of 
the  bad  moral  character  of  the  defend- 
ant is  admissible  in  evidence,  but 
proof  thereof  does  not  necessarily 
mean  that  defendant's  evidence  is  to 
be  discredited  where  not  corroborated. 
McMurrin  v.  Rigby  (1890)  80  Iowa, 
322,  45  N.  W.  877. 

Evidence  that  the  defendant  some 
months  before  the  alleged  assault  had 
slept  one  night  in  a  house  of  ill  fame 
is  properly  excluded  as  immaterial. 
Morrissey  v.  Ingham  (1872)  111  Mass. 
68. 

Evidence  is  inadmissible  of  the  ad- 
mission by  defendant  of  having  had  il- 
licit intercourse  with  other  women 
than  the  plaintiff.  Sutton  v.  Johnson 
(1871)  62  III.  209. 

As  bearing  upon  the  credibility  of 
defendant  as  a  witness  in  his  own  be- 
half, evidence  is  admissible  of  his  con- 
viction in  a  criminal  prosecution  for 
the  same  assault,  under  a  statute  pro- 
viding that  records  of  conviction  shall 
be  admissible  as  bearing  upon  the 
credibility  of  a  witness.  Quigley  v. 
Turner  (1889)  150  Mass.  108,  22  N.  E. 
586. 

b.  Evidence  of  aimilar  aasanlts  upon 
other  women. 

In  action  to  recover  damages  for  an 
indecent  assault  upon  a  married  wom- 
an, evidence  is  not  admissible  that  de- 
fendant had  committed  similar  as- 
saults upon  other  women.     Ogle  v. 


Brooks  (1882)  87  Ind.  600,  44  Am.  Sep. 
778. 

In  the  reported  case  (Nickolay  v. 
Orr,  ante,  1048),  the  plaintiff,  before 
offering  evidence  to  sustain  her  charge 
that  the  defendant  indecently  assaulted 
her,  called  the  latter  for  cross-exami- 
nation, and  undertook  to  question  him 
in  regard  to  indecent  assaults  claimed 
to  have  been  conmiitted  by  him  upon 
other  women.  This  procedure  was 
held  to  be  improper,  and  hence  objec- 
tion thereto  was  properly  sustained. 

And  in  Barton  v.  Bruley  (1903)  119 
Wis.  326,  96  N.  W.  816.  it  is  held  that, 
in  an  action  to  recover  damages  for 
taking  improper  familiarities  with  the 
plaintiff,  the  character  of  the  defend- 
ant is  not  in  issue,  and  hence  it  is  not 
proper  upon  cross-examination  of  the 
defendant  to  inquire  of  him  as  to  simi- 
lar advances  he  has  committed  against 
other  women. 

In  Fay  v.  Swan  (1880)  44  Mich.  544. 
7  N.  W.  215,  there  was  testimony  that 
the  plaintiff  was  inveigled  into  a  room 
on  some  pretense,  and  the  defendant 
told  hei-  that  it  was  useless  to  cry  for 
help  as  he  was  in  the. habit  of  taking 
women  to  this  room,  and  this  was 
known  to  the  other  occupants  of  the 
house.  In  corroboration  of  this  testi- 
mony evidence  was  held  admissible  to 
show  that  the  defendant  had  attempt- 
ed to  inveigle  another  woman  to  the 
same  house,  and  that  he  had  told  her 
that  he  was  in  the  habit  of  taking  girls 
there.  A.  G.  S. 


MARY  SCHNEIDER,  Respt, 
JOHN  BIBERGER,  Appt 

WaOtinifton  Supreme  Court  (Dept.  Jfo.  e)—Deeemb«r  8,  t918. 

(76  Wash.  504,  136  Pac.  701.) 

Husband  and  wife  —  community  —  action  for  assault  on  wife. 

1.  A  cause  of  action  for  an  indecent  assault  upon  a  married  woman 
resulting  in  a  miscarriage  is  community  property,  which  is  not  affected  by 
a  decree  of  divorce  unless  expressly  disposed  of  thereby. 

[See  note  on  this  question  beginning  on  page  1059.] 
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Parties  ■>—  action  for  injury  to  married 
woman  —  joinder  of  husband. 

2.  The  husband  is  a  necessary  party 
to  an  action  for  an  indecent  assault 
on  his  wife,  resultin^r  in  a  miscarriasre, 
under  a  statute  providinsr  that  he  must 
be  joined  with  her  except  in  actions 
concerning  her  separate  property  or 
when  the  action  is  between  husband 
and  wife. 

[See  18  R.  C.  U  148S.] 
—  liTinff  apart  from  hnslmiid. 

8.  That  at  the  time  of  an  assauU  up- 
on her  a  married  woman  had  been  liv- 
ing for  about  two  weeks  with  her  par- 
ents does  not  entitle  her  to  sue  for  the 
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assault  without  joining  her  husband, 
under  a  statute  providing  such  course 
where  she  is  living  separate  and  apart 
from  him,  if  a  week  subsequent  to  the 
assault  she  returns  to  her  husband's 
home  where^  except  for  a  time  spent 
at  a  hospital,  she  remains  until  she 
begins  a  suit  for  divorce  against  him. 

[See  18  B.  C.  L.  1432^] 
Husband  and  wife  —  effect  of  divwce 

on  community  property. 

4.  A  cause  of  action  in  favor  of  hus- 
band and  wife  which  is  community 
property  when  a  divorce  separates 
them,  becomes,  if  not  disposed  of  by 
the  decree,  common  property. 


(FnllMrton,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Che- 
halis  County  (Sheeks,  J.)  in  plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  an  alleged  assault.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Morgan  &  Brewer,  for  ap< 
pellant: 

The  husband  was  a  necessary  party 
to  the  proceedimr. 

Baridey  v.  American  Sav.  Bank  ft  T. 
Co.  61  Wash.  415,  112  Pac.  496;  Am- 
brose ▼.  Hoore,  46  Wash.  468, 11  L.R.A. 
(N.S.)  103,  90  Pac.  668;  O'Toole  v. 
Faulkner,  84  Wash.  871,  75  Pac  976. 

Messrs.  George  D.  Abel  and  W.  H. 
Abel  also  for  appellant. 

Messrs.  Conway  &  Snider  and  Tag- 
gart  &  Phillips,  for  respondent: 

The  damages  alleged  are  because  of 
personal  injuries  received  by  the  plain- 
tiff. Her  right  to  recover  injuries  to 
herself  would  survive  the  dissolution 
of  the  community,  and  she  could  sue 
in  her  own  name. 

21  Cyc.  1686;  Gri£fen  v.  Lewiston.  6 
Idaho,  281.  65  Pac.  645;  O'Toole  v. 
Faulkner,  84  Wash.  871,  75  Pac  975; 
Horton  v.  Seattle,  53  Wash.  816,  101 
Pac  1091;  Baldwin  v.  Second  Street 
Cable  R.  Co.  77  Cal.  890,  19  Pac  644; 
Eatterhagen  v.  Meister,  75  WaSh.  112, 
184  Pac  673;  Hawkins  v;  Front  Street 
CaUe  R.  Co.  8  Wash.  692,  16  L.R.A. 
808,  28  Am.  St.  Rep.  72,  28  Pac  1021; 
Harris  v.  Puget  Sound  Electric  R.  Co. 
52  Wash.  299,  100  Pac.  841;  Hedrick 
V.  nwaco  R.  &  Nav.  Co.  4  Wash.  400, 
80  Pac.  714;  Donald  v.  Ballard,  84 
Wash.  676,  76  Pac.  80. 

Morris,  J.,  delivered  the  opinion  of 
the  court: 

The  amended  complaint  in  this 
action  sought  to  set  up  a  cause  of 

6  A.L.E.— «7. 


action  based  upon  an  indecent  as- 
sault by  appellant  upon  respondent, 
resulting  in  a  miscarriage.  The 
first  paragraph  of  the  amended 
complaint  alleged  "that  on  or  about 
June  15,  1911,  plaintiff  was  a  mar- 
ried woman  residing  at  the  home  of 
her  parents,  .  .  ."  To  this  com- 
plaint a  demurrer  was  interposed, 
pleading  a  defect  of  parties  plaintiff 
and  insufiSciency  of  facts  to  consti- 
tute a  cause  of  action.  The  demur- 
rer was  overruled,  to  which  ruling 
exception  was  taken.  The  trial  re- 
sulted in  verdict  and  judgment  for 
respondent,  from  which  this  appeal 
was  tfUcen. 

The  error  upon  which  appellant 
most  strongly  relies  is  the  ruling  of 
the  court  below  upon  the  demurrer. 
It  seems  dear  to  us  that  this  ruling 
was  erroneous.    The  amended  com- 
plaint alleging  that  plaintiff  was  a 
married  woman  at  the  time  of  the 
assault,   the   cause 
of    action    arising  ?^^i^;;^'\tr 
therefrom,  and  the  ■••rried  womaa 
damages      recover-  klvta^.  * 
able  therefor  were 
clearly  such  as  to  make  the  husband 
a   necessary  party  to   the  action. 
Hawkins  v.  Front  Street  Cable  R. 
Co.  3  Wash.  592,  16  L.B.A.  808,  28 
Am.   St.   Rep.   72,   28   Pac    1021; 
Davis  v  Seattle,  37  Wash.  223,  79 
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Pac.  784;  Matthews  v.  Spokane,  60 
Wash.  107,  96  Pac.  827;  Maynard  v. 
Jefferson  County,  54  Wash.  351, 103 
Pac.  418;  Magnuson  v.  O'Dea,  75 
Wash.  574,  48  L.R.A.(N.S.)  327, 
186  Pao.  640,  Ann.  Gas.  1915B, 
1280. 

Section  181,  Rem.  &  Bal.  Code, 
proTides  that  when  a  married  wom-> 
an  is  a  party,  her  husband  must  be 
joined  with  her,  except  (1)  in 
actions  concerning  her  separate 
property,  (2)  when  the  action  is  be- 
tween husband  and  wife,  and  (3) 
when  the  wife  is  living  separate  and 
apart  from  the  husband.  No  al- 
legation of  the  amended  complaint 
brought  the  cause  of  action  within 
these  exceptions.  Respondent  con- 
tends that  the  complaint  should  be 
regarded  as  amended  to  comply 
with  the  proof,  and  that  the  proof 
shows  that  at  the  time  the  cause  of 
action  arose  respondent  was  living 
separate  and  apart  from  her  hus- 
band, and  hence  could  maintain  the 
action  in  her  own  name.  It  might 
be  answered,  first,  that  this  is  not 
a  suit  in  equity,  and  hence  equitable 
rules  should  not  obtain.  Seeking, 
however,  to  avoid  rather  than  to  as- 
sert any  technical  ruling,  we  have 
read  the  evidence,  and  hold  that  re- 
spondent there  fails  to  show  that 
she  was  living  separate  and  apart 
from  her  husband.  She  testifies 
that  on  June  15,  1911,  the  time  of 
the  alleged  assault,  she  had  been 
residing  with  her  parents  for  about 
two  weeks,  and  that  a  week  subse- 
quent to  the  assault  she  returned 
to  her  husband's  home,  who-e  she 
remained  until  she  went  to  a  hospi- 
tal for  an  operation;  that  she  re- 
turned to  her  husband's  home  from 
the  hospital,  and  remained  with 
him  until  she  commenced  an  action 
for  divorce,  the 
complaint  in  which  froln'?a7?l^. 
was  verified  August 
19,  1911.  These  facts  do  not  es- 
tablish a  living  "separate^  and 
apart"  within  the  meaning  of  the 
statute.  How  can  it  be  said  that  on 
June  15th  the  wife  was  living  sepa- 
rate and  apart  from  her  husband, 
when,  within  a  few  days  thereafter, 


she  returns  to  him  and  resumes 
marital  relations?  The  return 
within  a  few  days  shows  that  the 
absence  from  the  husband  was  of 
a  temporary  nature.  Such  an  ab- 
sence does  not  constitute  a  "living 
separate  and  a;paii."  Such  a  situa- 
tion can  only  arise  where  there  is 
an  abandonment  or  desertion  by  the 
husband  or  wife,  or  a  separation 
which  was  intended  to  be  final. 
Tobin  V.  Galvin,  49  Cal.  84;  Lamb 
V.  Harbaugh,  105  Cal.  680,  89  Pac 
66 ;  Humphrey  v.  Pope,  122  Cal.  253, 
64  Pac.  847.  The  return  to  the 
husband's  home  and  remaining 
there  until  the  commencement  of 
the  divorce  proceedings  negatives 
the  requirement  of  the  statute,  and 
clearly  establishes  that  on  June  15th 
there  had  been  no  abandonment  by 
either  husband  or  wife,  and  no  in- 
tention on  the  part  of  the  wife  to 
Sermanently  live  apart  from  the 
usband. 

It   is   suggested   by  respondent 
that,  as.  the  community  had  been 
dissolved  by  the  divorce  decree  pri- 
or to  the  commencement  of  this 
action,  the  respond^t  had  no  hus- 
band to  join  in  the  -action.    The  di- 
vorce did  not  change  the  situation 
so  far  as  property  rights  were  con- 
cerned.   The  cause  of  action  hav- 
ing  arisen   during 
the     existence     of  ^^*^o«-"* 
the  conununity,  the  ■niiiuy-«>«i»B 
damages  would  be  *^^*^^* 
community   proper- 
ty,  as   -ttie   community  status  of 
property  is  determined  and  fixed 
at  the  time  the  property  is  ac- 
quired.   Katterhagen  v.  Meister,  75 
Wash,  112,  134  Pac  673.    Respond- 
ent did  not  possess  this  right  of  ac- 
tion at  the  time  of  her  marriage; 
neither  did  she  acquire  it  by  gift, 
devise,  or  inheritance;  and  as  all 
other  iH^perty  acquired  by  a  mar- 
ried woman,  except  the  issues  and 
profits  of  separate  property,  is  com- 
munity property,  it  follows  that  the 
right  of  action  and  the  damages 
recoverable  were  community  prop- 
erty.   Abbott  V.  Wetherby,  6  Wash. 
607,  86  Am.  St.  Rep.  176,  83  Pac 
1070. 
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this  cause  of  action  awarded  to  her 
in  the  divorce  decree  had  she  sub- 
mitted it  to  the  court;  but,  not  hav- 
ing done  so,  its  character  i^  not 
disturbed  by  the  decree.  The  com- 
munity  having  been  dissolved,  there 
can  naw,  of  course,  be  no  ccHnmuBi" 
ty  pn^perty,  strictiiy  speaking;  but 
soeh  property  as  was  community 
property  prior  to  tiie  decree  «nd  not 
disposed  of  thereby  would  become 
common  property,  in  which  husband 

-mm  t  •(  '  *^  wife  wouU  ro» 
«jY«^Me  •■  fain  all  tiie  inter- 

TUSli:^^  «rt  vested  in :  them 

prior  to  the  dctaree. 
Ambrose  ▼.  Moore,  46  Wash.  468, 
11  L.R.A.(N.S.)  103,  90  Pac.  66S; 
Berkley  v.  American  Sav.  Bank,  4l 


So  that, 
whether  the  cause  of  action  and  the 
damages  recoverable  be  now  re- 
garded as  community  or  common 
property,  the  necessity  for  joining 
the  husband  in  the  action  would  be 
the  same. 

For  these  reasons,  we  hold  the 
complftint  cannot  sustain  the  judg- 
inent,  and  the  judgment  is  reversed. 

Crow,  Ch.  J^  and  S(ot^lt  aud  Park- 
er,. JJ^  concur. 

Fulltrten,  Ji,  dissenting: 
"Hie  wrong  beee'  committed,  if 
any,  wae  an  "uajukt  esitrpetiatn  of 
the  wife^s  ja/tarai  rights^^'  end,  in 
my  opinion,'' tike ''m^p  maintain  att 
action  thereihnrin  fair  individoill 
name^  under  §  6926  of  the  Code 
(Rem.  ie  Bel.).     '  ■>■■.  < 


ANNOTATipN.  , 

Came  of  ecdon  for  anault  and  battery  iq>on  wife  as  community  property. 


The  general  question  as- to  civil  ac- 
tions for  asflault  and  battery  upon  fe- 
male persons  is  covered  in  a  note  ap- 
Iiended  to  Wright  v;  Starr,  ante,  9m, 
which  refers  to  various  other  notes  on 
related  subjects. 

The  cases  of  Labonte  v.  Davidson 
(1918)  31  Idaho,  644,  176  Pae.  688; 
and  Eeell  v.  Dodson  (1888)  60  Tex. 
381,  which  appear  to  be  the  only  eases 
other  than  the  reported'  case  <Scihnei- 
D^  V.  BiBEBOEB,  ante,  1056)  to  have 
passed  upon  tiie  specifip  question, 
asrree  with  that  case  in  hqlding  that  a 
cause  of  action  for  assault  a;ad  bat- 
tery upon  the  wife  ia  communily  prop- 
er^, assuming  the  continued  existence 
of  the  community. 

In  Ezell  V.  Dodson  (Tex.)  supra,  the 
court  said :  "Whilst  at  common  law  all 
choses  in  action  accruing  to  the  wife 
daring  coverture  by  contract  belonged 
to  the  husband.  Such  as  she  derived 
hy  reason  of  a  tort  remained  bet'  in- 
dividual property.  As  under  that  sys- 
tem the  husband  was  compelled  to  join 
the  wife  with  himself  in  all  suits  to 
recover  her  separate  estate,  he  made 
"her  plaintiff  in  an  action  for  damages 
for  a  postnuptial  tort,  whereas,  in  a 
•ait  to  recover  upon  a  notO'  or  bond 


acquired  by  her  (furing  marriage,  he 
sued'  alone,  as  it  wak  his  own  prop- 
erty. Many  of  the  American  states 
have  made  all  property  acquired  by 
the  wife  during  coverture,  in  any 
manner  whatever,  her  separate  estate. 
Hence  in  those  states,  dpon  the  above 
principle,  she  is  held  a  necessary  par- 
ty to  a  suit  upon  a  chose  in  action  ac- 
quired by  a  tort  to  her  person  or  prop- 
erty; and,  when  tinder  the  laws  and 
decisions  of  such  states  she  is  allowed 
to  maintain  alone  an  action  to  recover 
her  separate  estate,  she  can  sue  for 
damages:  in  tort  without  joining  her 
hasbamd.  <.  /.  .  Our  statute,  pre- 
scribes' who  shall  be  parties  plaintiff 
in  suits  to  recorcv  the .  separate  prop- 
erty-of  the  wife;-  and  if  the  right  to 
sue  for  injiiriea  to  the  wife,  cavKsed  by 
an  assault  and  battery  committed  upon 
her  person,' was  by  pur  law  her  sepa- 
rate estate,  a^  at  eommon  law,  the 
proper  parties  plaintiff  would,  under 
tiie  statute,  be  the  husband  and  wife 
jointly,  or.  if  he. refused  to. join,  the 
wifb  could  sue  alone.  But.of  the  prop- 
erty which  a  wife  may  acqnire  during 
marriage,  none  becomes  lier  separate 
estate  except  such  as  Is  derived  by 
gift,  devise,  or  descent;  all  actpilred 
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in  any  other  manixer  is  community 
property.  Of  course  such  property  as 
is  derived  by  reason  of  a  personal  tres- 
pass committed  upon  her  falls  under 
neither  of  these  heads  of  gift,  devise, 
or  descent,  and  necessarily  forms  part 
of  the  acquits  and  gains  of  the  mari- 
tal partnership.  Our  statute  does  not 
expressly  give  to  the  wife  the  right 
to  sue  alone  for  the  community  estate 
in  any  case  whatever,  but  decisions 
of  this  court  heretofore  made  have 
allowed  her  in  certain  exceptional 
cases  to  exercise  that  privilege^  or  at 
least  to  eontr*]  the  community  estate, 
which  would  imply  a. right  to  sue  for 
its  recovery.  Theise  exeQ>tloBs  have 
thus  far  been  confined  to  eases  where 
the  husband  has  abandoned  the  wife 
for  8  considerable  period  of  time,  and 
she  was  destitute  of  the  weans  of  sup- 
port unless  she  resorted  to  the  com- 
munity property,  in  which  she  bad  an 
equal  interest  with  himself.  .  .  . 
On  the  other  hand,  when  the  deser- 
tion is  on  her  part,  so  far  frpm  the 
law  allowing  her  any  control  of  the 
community  estate  by  Reason  of  the  sep- 
aration, it  deprives  her  of  all  right 
to  an  interest  even  in  the  homestead, 
to  which  she  would  otherwise  be  en- 
titled under  the  Constitution.  In  such 
an  event  the  husband  may  dispose  of 
it  without  her  consent  expressed  in 
any  manner  whatever.  .  .  .  Hence, 
the  right  of  the  wife  to  exercise  such 
acts  of  control  over  the  communily 
estate  whilst  living  apart  from  her 
husband  depends  in  a  great  measure 
upon  the  circumstances  under  which 
the  separation  took  place.  If  he  has 
abandoned  her  and  refused  her  a  sup- 
port, she  must  be  allowed  to  derive 
tiiat  support  from  tiieir  common  prop- 
erty. If  she  has  wantonly  deserted 
him  and  he  has  not  refused  to  provide 
for  her  maintenance,  she  should  not, 
by  her  own  wrong,  acquire  a  privilege 
which  she  could  not  enjoy  when  faith- 
fully performing  the  duties  of  a  wife." 
In  Labonte  v.  Davidson  (1918)  81 
Idaho,  644,  175  Pac.  688,  the  court 
construed  a  statute  providing  that  all 
property  of  the  wife  owned  by  her 
before  marriage,  and  that  acquired 
afterwards  by  gift,  bequest,  or  de- 
scent, or  that  which  she  shall  acquire 


with  the  proceeds  of  her  separate 
property,  shall  remain  her  sole  and 
separate  property,  and  that  all  other 
property  acquired  after  marriage  is 
community  property.  The  court  said 
that  the  right  to  sue  for  personal  in- 
juries upon  the  wife  after  an  assault 
and  battery  upon  her  was  a  chose  in 
action,  and,  by  these  statutory  pro- 
visions, were  made  community  prop- 
erty, and  that  since  the  husband  has 
the  management  and  control  of  the 
community  property,  except  the  earn- 
ings of  the  wSe  for  her  personal  serv- 
ices, and  the  rents  and  profits  of  her 
separate  estate,  he  is  the  only  neces- 
sary party  pkdntlfl  to  recover  dam- 
ages to  her  for  an  assault  and  battery, 
and  he  may,  in  his  own  name,  without 
joining  his  wife,  sue  to  recover  the 
same,  including  damages  for  her  per- 
sonal injuries  and  for  expenses  in- 
curred for  medical  attendance  and 
hospital  fees. 

Upon  this  point  it  is  tQ  be  noted 
that  the  reported  case  (SCHNEIDEX  v. 
BiBBBXsm,  ante,  1056)  holds  that  the 
husband  is .  a  necessary  parly  to  an 
action  to  recover  damages  for  an  in- 
decent' assault  upon  the  wife. 

In  Ezell  V.  Dodson  (1883)  60  Tex. 
331,  supra,  it  is  held  that  a  married 
woman  living  separate  from  her  hus- 
band cannot  recover  damages  for  an 
assault  and  battery  upon  her  without 
joining  the  husband  as  a  coplaintifF, 
although  the  husband  refuses  to  join 
in  the  suit  and  the  parties  are  sepa- 
rated; it  not  appearing  that  the  hus- 
band had  abandoned  the  wife  for  a 
considerable  period  of  time,  and  that 
she  was  destitute  of  the  means  for 
support  unless  she  resorted  to  the 
community  property.  The  court  said 
a  mere  separation  of  the  husband  and 
wife,  and  his  refusal  to  join  her  in  the 
action,  are  not  sufficient  to  authorize 
the  wife  to  prosecute  alone  a  suit  for 
an  assault  and  battery  committed  upon 
her  during  coverture. 

It  has  also  been  held  that  the  wife 
cannot  sue  her  husband  for  damages 
for  an  assault  and  battery  conunitted 
upon  her  by  him.  Sykes  v.  Speer 
(1908)  —  Tex.  Civ.  App.  — ,  112  S.  W. 
422.    And  where,  as  a  result  of  the  in- 
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juries  inflicted  by  the  husband,  the  .  band  for  the  assault  and  battery.  Wil- 
wife  dies,  her  personal  representative  son  v.  Brown  (191S)  —  Tex.  Civ.  App. 
cannot  recover  damages  from  the  hus-     <— ,  164  S.  W.  822.  A.  G.  S. 


LXJLA  AUSTIN,  Begpt., 

V. 

METROPOLITAN  LIFE  INSURANCE  COMPANY  OF  NEW  YORK 

et  al.,  Appts. 

Tf«taAin£rton  Supreme  Court  (Dept.  Wo.  1)  —April  4,  1010. 
(—  Wash.  — ,  180  Pae.  184.) 

Dunages  —  for  aoBanlt  on  womaiu 

The  damages  to  be  awarded  against  the  manager  «f  a  business  offite 
for  forcibly  r^imoving  tiierefrom  a  -woman  who  charged  him  with  thieving 
from  her  are  those  only  which  are  due  to  use  of  excessive  forces 

iSee  note  on  this  question  beginning  on  page  1062.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
;i£pokane  County  (Hurn,  J.)  in  favor  of  plaintifif  in  an  action  brought  to 
recover  damages  for  alleged  assault  and  battery.    Reversed, 
The  facts  are  stated  in  the  opinion  of  the  court 
Messrs.  Cannon  &  Ferris,  for  «{q^«     Insurance  Company  of  New  York  is 


lanta: 

The  judgment  is  excessive. 

Guterson  v.  Jensen,  100  Wash.  118, 
170  Pac  862;  Backlund  v.  Puget  Sound 
Traction,  Light  &  P.  Co.  86  Wash.  257, 
150  Pac.  8;  Godley  v.  Gowen,  89  Wash. 
124,  154  Pac.  141;  Wiles  v.  Northern 
P.  R.  Co.  66  Wash.  837,  119  Pac.  810; 
Schmitz  V.  Kirchan,  82  Wash.  646,  78 
Pae.  678;  Bartolini  v.  Grays  Harbor 
R.  A  Light  Co.  88  Wash.  841,  158  Pae. 
4. 

Messrs.  Charles  A.  Stevens  and  J.  P. 
Perldns  for  respondent 

Main,  J.,  delivered  the  opinion  ot 
the  court: 

The  purpose  of  this  action  was  to 
recover  damages  for  an  alleged  as- 
sault and  battery.  The  cause  was 
tried  to  a  jury,  and  resulted  in  a 
verdict  for  fl,000.  Upon  motion  for 
a  new  trial  an  order  was  entered, 
requiring  the  plaintiff  to  remit  from 
fbe  verdict  the  sum  of  S500,  other- 
^se  a  new  trial  would  be  granted. 
The  plaintiff  elected  to  accept  a 
judgment  for  the  reduced  amount. 
Judgment  was  entered  for  the  sum 
of  ^00,  and  the  defendants  appeal. 

The  appellant  Metropolitan  Life 


a  corporation  with  an  office  in  the 
city  of  Spokane.  The  appellant  F. 
A.  Laurendine  was  the  superintend- 
ent in  charge  of  this  office.  On  or 
about  February  18,  1918,  the  re- 
spondent went  to  the  office  of  the 
company  for  the  purpose  of  trans- 
acting some  business  relating  to 
payments  upon  a  policy  which  she 
held  in  the  company.  Some  contro- 
versy arose  between  the  respondent 
and  thos^  in  charge  of  the  office 
relative  to  the  matter,  the  respond-' 
ent  apparently  claiming  that  her, 
payments  entitled  her  to  be  placed 
upon  what  was  known  as  the  "office 
account,"  the  books  of  the  company 
showing  tiiat  she  was  not  entitled  to 
be  carried  on  this  particular  ac- 
count 

In  the  course  of  the  conversation, 
the  respondent,  according  to  her 
own  testimony,  charged  Laurendine 
with  treating  her  "dirty,"  charac- 
terized a  statement  that  he  made  as 
a  *nie,"  and  charged  him  with 
"thieving*  Arom  her.  These  state- 
ments were  made  in  the  presence  of 
other  customers  in  Utt  office,  as  well 
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as  the  employees-  Thereupon  Lau- 
rendine  du«cted  respondent  to  leave 
the  crffice.  This  she  decHned  to  do, 
and  he  took  her  by  the  left  arm  and 
conducted  her  to  the  door,  and  she 
passed  out.  This  is  the  assault  for 
which  damages  were  sought. 

In  submitting  the  case  to  the  juty 
it  was  stated  in  the  instructions  that 
if  IiMireDdine  did  at  the  time  and 
place  in  question  make  an  assault. 
upon  the  respondent  substantially  as 
she  claims,.tjien  l)oth  defendants  are 
liable  in  damages  for  "any  injuries" 
which  respondent  may  have  sue- 
tained.  Error  is  predicated  upon 
the  giving  of  this  instruction,  it 
being  claimed  that  it  states  to  the 
jury  am  Inconrect  measure  of  dam- 
ages. The  objection  to  the  instruc- 
tion is  well  founded.  Under  the 
plaintiff's  own  evidence  Laurendine 
was  justified  in  directing  her  to 
leave  the  office,  and  when  she  failed 
to  do  so  had  a  right  to  use  such  force 
as  was  reasonably  necessary  to  eject 


Daa>sc«B— for 
■•■anit  OB 
vromaa. 


her  therefrom.  Under  this  state  of 
facts,  the  respondent,  if  she  was  en- 
titled to  recover  at  all,  could  recover 
not  for  "any  injuries"  that  she  may 
have  sustained,  but  only  such  in- 
juries as  may  have  been  due  to  the 
use  of  excessive 
forc^  if  there  were 
such,  in  removing 
her  from  ^e  office. .  Guterson  v. 
Jensen,'100  Wash.  113, 170  Pac.  352. 

It  is  also  claimed  that  the  verdict, 
even  as  reduced,  was  grossly  exces- 
sive. It  is  unnecessary  to  pass  upon 
this  objection,  since  a  new  tritd  must 
be  directed  on  account  of  the  error 
in  the  instructioni^.  It  may  be  said, 
however,  that  it  is  doubtful  whether 
the  evidence  in  the  record  would  sus- 
tain a  verdict  and  judgment  in  tiie 
sum  of  $500. 

The  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new 
trial. 

Chadwick,  Ch.  J.,  and  Biackiiitiish, 
Tolman,  and  Mitch^  JJ.,  concur. 


ANNOTATION. 
Meutre  of  damages  in  action  by  female  for  anaalt  upon  ber. 


I.  In  general,  1062. 
II.  Compenmtory  danukgess 

a.  In  general,  1062. 

b.  For  indecent  assault  or  ravish- 

ment, 1064. 
III.  Punitive  diimages,  1066. 

The  general  question  Qf  civil  actions 
for  assault  upon  female  persons  is  cov- 
ered in  a  note  appended  to  Wright  v. 
Starr,  ante,  986,  and  see  that  note 
for  references  to  notes  on  related  ques- 
tions. 

.    I,  M»  general. 

While,  of  eourae,  the  same  general 
jirinciplea  govern  in  .assessing  dani- 
ages  to  a  female  for  assault  and  bat- 
tery upon  her,  or  indecent  assault,  or 
■ravisbinent,  as  are  applied  in  other 
pases  of  assault  and  battery,  yet;  many 
.of  the  elements  to  be  taken  into  con- 
sideration in  assessing  damages  to. a 
female  for  an  assault  spd  battery,  in- 
decent assault,  or  ravishment  :are  pe- 
culiar to  her  f^vK-.  ' 

Upon  this  point  in  ,|Ca$t"V.'.  Link 


(1911)  90  Neb.  25,  132  N.  W.  717,  the 
court  remarked:  "We  are  not  aware 
of  any  distinction  in  law  with  refer- 
ence to  the  measure  of  damages  in 
«ases  where  the  assaulted  persons  hap- 
pens to  be  a  woman.  It  may  be  true 
that  a  gallant  jury  may  naturally  be 
inclined  to  award  heavier  damages 
'itrhere  the  assailant  is  a  man  and  the 
injured  person  is  a  member  of  the 
sentier  sex;  but,  if  tiie  evidenee  sus- 
tains the  recovery,  a  reviewing  court 
'Can  take  no  account  of  this  tendency." 

II.  Ootnpenaatory  damage*, 
.a.  In  general. 
'.  It  is  clear  that  for  an  assault  and 
battery  committed  upon  her  a  female 
is  entitled  to  recover  at  least  com- 
pensatory damages,  that  is,  such  dam- 
ages as  will  compensate  her  for  the 
.actual  injuty  she  has  or  will  suffer 
for  the  wrong  done  her  by  the  unlaw- 
ful act  of  the  defendant 

Geergia.— Pye  v.  GilUs  (1911)  9  Ga. 
App.  729,  72  S.  B.  190. 
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Indiamu— Kline  v.  Kline  (1902)  168 
IiidL  602,  68  LJLA.  897,  64  N.  E.  9. 

Iowa,r-Keller  v.  Lewis  (1902)  116 
Iowa,  869,  89  N.  W.  1102;  Haupt  v. 
Swenson  (1904)  126  Iowa,  694,  101  N. 
W.  520. 

Kansas.— All«n  v.  Lizer  (1899)  9 
Kan.  App.  648,  68  Pac.  238. 

Kentucky.— Chesapeake  &  0:  R.  .C!o. 
V.  Robinett  (1913)  151  Ky,  778,  46 
L.R-A.(N.S.)  433,  162  S.  W.  976. 

Missovri.^ — Stuppy  v.  Hof  (1900)  82 
;Mo.  App.  272. 

Nebraska.— Kast  v.  Link  (1911)  90 
Neb.  25, 182  N.  W.  717. 

New    York. — C!orntn{r    v.    Corninf 

(1861)  6  N.  y.  97. 
TaoBt—^TexM  Coal  A  Fuel  0*.  ▼. 

Arenstein  (1900)  22  Tex.  Civ.  App. 
441,  66  S.  W.  127, 

Wisconsin.  —  Barnes     v.     Martin 

(1862)  15  Wis.  240,  82  Am.  Dec.  670. 
The  measnre  of  damages  includes 

pecuniary  loss,  compensation  for  ac- 
tual physical  injuries  and  for  all  pain 
and  suffering:,  whether  physical  or 
mental,  and  it  may  also  include  puni- 
tive damages.  Pye  v.  GiUis  (Ga.)  su- 
pra. In  Prince  v.  Ridge  (1900)  82 
Misc.  666,  66  N.  Y.  Supp.  464,  it  is 
said  that  in  an  action  of  mere  negli- 
gence the  law  does  not  permit  the  re- 
covery of  damages  for  mere  fright  or 
mental  suffering  unless  accompanied 
by  a  physical  injury;  but  in  the  case 
of  wanton  or  intentional  wrong  against 
a  person,  the  rule  is  different. 

Some  damage  is  implied  as  a  result 
of  an  unlawful  assault  upon  a  woman, 
and,  where  the  evidence  justifies  the 
same,  she  is  entitled  to  recover  full 
compensation.  This  may  Include  com- 
pensation for  her  mental  suffering, 
even  though  there  is  no  unlawful 
teaching  of  the  body  and  no  physical 
Injury  to  her.  Kline  v.  Kline  (Ind.) 
supra. 

The  damage  recoverable  .must  be  for 
the  injury  directly  flowing  from  the 
assault  or  battery  complained  of;  inr 
direct  injuries  to  the  woman  assaulted 
eannot  be  taken  into  account. 

For  example,  although,  in  assaulting 
the  plaintiff's  father  while  they  were 
passengers  upon  the  defendant's 
train,  trjaiamen  were  also  guilty  of 
an  assault  upon  th«  plaintiff,,  she  caa-^ 


not  include  in  her  damages  compensa- 
tion for  any  mental  suffering  due  en- 
tirely to  the  assault  upon  her  father. 
Chesapeake  &  0.  R.  Co.  v.  Robinett 
(Ky.)  supra.  So,  the  damages  recov- 
erable by  a  pregnant  woman  for  men- 
tal suffering  occasioned  by  an  assault 
and  battery  upon  her  are  such  only  as 
are  the  direct  result  of  the  assault, 
apart  from  any  alleged  injury  to  the 
child.  Haupt  v.  Swenson  (Iowa)  su- 
pra. 

Likewise^  where  the  assault  and  bat- 
tery are  due  to  the  use  of  excessive 
force,  the  defendant  is  liable  only  for 
the  injuries  necessarily  flowing  from 
such  excessive  violence,  and  not  for 
aggravation  thereof  resulting  from 
the  voluntary  acts  of  the  plaintiff. 
Geissler  v.  Geissler  (1917)  96  Wash. 
150,  164  Pac.  746,  166  Pac.  1119.  In 
this  regard  it  is  to  be  noted  that,  while 
the  defendant  is  liable  for  any  in- 
juries attributable  to  the  unlawful 
act,  his  liability  is  limited  to  the  in- 
juries resulting  from  that  portion  of 
the  conduct  which  was  unlawful.  For 
example,  where  he  is  entitled  to  use 
force,  the  use  of  necessary  force  is  not 
unlawful,  and  does  not  constitute  an 
assault.  If  the  force  used,  however, 
is  excessive,  his  act  constitutes  an  as- 
sault and  battery,  but  he  is  liable  only . 
for  the  injury  caused  by  the  excessive 
force.  Austin  v.  Meteopoutan  L. 
Ins.  Co.  (reported  herewith)  ante, 
1061;  Taylor  v.  Adams  (1886)  58 
Mich.  187,  24  N.  W.  864;  Fredericksen 
V.  Singer  Mfg.  Co,  (1888)  38  Minn. 
856,  37  N.  W.  463.  In  the  latter  case 
it  is  said  that  while  authority  to  re- 
take property  conditionally  sold,  for 
the  payment  of  which  the  buyer  is  in 
default,  if  not  justifying  assault  and 
battery  upon  the  buyer  in  retaking  the 
properly,  may  nevertheless  be  relied 
upon  in  mitigation  of  damages.  In 
deissler  v.  Geissler  (Wash.)  supra, 
it  appeared  that  defendant  under- 
took to  remove  an  automobile  he  had 
sold  the  husband  of  the  plaintiff  upon 
conditional  sale,  the  husband  having 
made  default  in  paying  the  purchase 
price.  In  removing  the  car  the  de- 
fendant used  foree  to  prevent  the 
plaintiff  from  getting  into  the  front 
seat  of  th«  machine.  <The  injuries  she 


Digitized  by 


Google 


1064 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.B. 


complained  of,  however,  were  due 
larsrely  to  her  own  conduct  in  getting 
into  the  back  seat  and  remaining  in 
it  while  the  defendant  took  the  car 
away  and  took  it  to  his  garage,  where 
ahe  stayed  in  the  car  in  the  cold  for 
some  time.  For  these  injuries  it  was 
held  that  the  plaintiff  was  not  entitled 
to  recover  damages. 

In  Galvin  v.  Starin  (1909)  182  App. 
Div.  677,  116  N.  Y.  Sut)p.  919,  defend- 
ant was  held  guilty  of  committing  an 
assault  and  battery  upon  plaintiff  by 
wrongfully  pushing  or  thrusting  her 
against  the  side  of  a  porch,  and  seiz- 
ing her  by  the  shoulders  and  shaking 
her,  at  the  same  time  using  toward 
her  profane  and  abusive  language.  It 
was  held,  however,  that  the  words 
could  not  properly  be  made  a  subject 
of  damage.  The  court  said  that  "the 
plaintiff  undoubtedly  had  a  right  to 
give  in  evidence  every  word  spoken  by 
the  defendant  at  the  time  of  the  as- 
sault, and  to  have  his  language  con- 
sidered by  the  jury  as  bearing  on  the 
question  of  his  malice.  .  .  .  The 
words  used,  however,  could  not  be 
made  an  independent  basis  for  dam- 
ages. They  might  properly  tend  to 
show  malice,  or  the  degree  of  the 
malice,  and  if  such  malic.e  existed  the 
jury  might  properly  award  punitive 
damages, .  in  addition  to  the  actual 
damages.  Such  punitive  damages, 
however,  should  be  for  the  existence 
of  the  malicious  or  evil  disposition 
on  the  part  of  the  defendant,  of  which 
malicious  disposition  the  language 
used  was  evidence.  There  is  quite  a 
distinction  between  considering  words 
incidentally  spoken  in  connection 
with  an  assault  as  bearing  on  the  ques- 
tion of  malice,  for  which  malice  puni- 
tive damages,  in  addition  to  actual 
damages  for  the  assault,  may  be 
awarded  in  the  discretion  of  the  jury, 
and  considering  the  same  words  as  in 
and  of  themselves  a  proper  subject 
for  damages.  The  refusal  of  the  court 
to  charge  as  requested,  taken  in  con- 
nection with  what  he  did  charge,  left 
the  jury  to  infer  that  if  an  assault 
was  committed  they  might  compensate 
the  plaintiff,  not  only  for  the  assault, 
bat  also  for  the  words  uttered  in  con-t 
nectfon   therewith.    Instead   of   con- 


sidering the  words  as  bearing  merely 
on  the  question  of  malice,  the  jury 
may  have  concluded  that  they  were 
at  liberty  to  compensate  her  for  actual 
damages  by  reason  of  the  language 
used  by  defendant." 

It  has  been  held  that  in  fixing  the 
damages  of  a  married  woman  for  an 
assault  upon  her,  her  medical  expenses 
are  not  to  be  taken  into  consideration, 
although  she  is  jointly  liable  with  her 
husband  therefor.  Keller  v.  Lewis 
(1902)  116  Iowa,  369,  89  N.  W.  1102. 
In  Allen  v.  lizer  (1898)  9  Kan.  App. 
548,  58  Pac.  288,  there  was  evidence 
that  the  wife  intended  to  pay  the 
medical  expenses  due  to  the  assault 
upon  her  from  her  s^arate  property. 
This  was  held  to  entitle  her  to  have 
such  expenses  included  in  the  amount 
of  her  recovery. 

It  has  been  held  that  loss  of  time 
cannot  be  considered  as  an  element 
of  damages  to  a  married  woman  for 
an  assault  and  battery  upon  her,  since 
her  time  and  services  belong  to  her 
husband.  Barnes  v.  Martin  (1862)  15 
Wis.  240,  82  Am.  Dec  670. 

In  Beitel  v.  Beitel  (1915)  196  DL 
App.  399,  it  is  held  that,  even  though 
a  defendant  was  guilty  of  committing 
an  assault  and  battery  upon  the  plain- 
tiff, he  was  not  liable  to  compensate 
plaintiff  for  the  loss  of  her  husband's 
support,  society,  assistance,  and  af- 
fection, due  to  such  assault. 

Damages  for  assault  and  battery 
cannot  be  mitigated  by  evidence  that 
plaintiff  was  dissolute  in  her  conduct 
She  is  entitled  to  the  same  measure  of 
damages  for  the  trespass  as  she  would 
have  been  if  she  had  sustained  a  good 
character  for  virtue.  Ck>rning  v. 
Coming  (1851)  6  N.  Y.  97. 

b.  Vwp  indecent  cMsauIt  or  rwoUKme**. 

Where  a  female  is  indecently  as- 
saulted or  ravished,  she  is  entitled  to 
recover  at  least  compensatory  dam- 
ages for  the  wrongful  act  In  such  a 
case,  damages  necessarily  include 
many  elements  not  ordinarily  or  at 
all  included  in  assessing  the  damage 
for  a  common  assault,  or  assault  and 
battery.  In  either  ease,  however,  the 
governing  rule  is  compensation  for 
the  actual  wrong  done. 
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California. — Valencia  v.  Millikea 
<1916)  81  Cal.  App.  533, 160  Pac.  1086. 

Dlinois.— Palmer  v.  Baum  (1906) 
123  III.  App.  584. 

Indiana^-Kepler  t.  Hyer  (1874)  48 
Ind.  499;  Wolf  v.  Trinkle  (1885)  103 
Ind.  355,  8  N.  E.  110;  Sturgeon  v.  Stur- 
geon (1891)  4  Ind.  App.  232,  30  N.  E. 
805;  Timmons  v.  Kenrick  (1913)  68 
Ind.  App.  490,  102  N.  E.  52. 

Kentocky.  —  Trimble  v.  Spiller 
(1828)  7  T.  B.  Mon.  396,  18  Am.  Dec. 
189. 

MicUgran.— Fay  t.  Swan  (1880)  44 
Mich.  644,  7  N.  W.  216;  Henderson  v. 
Agon  (1907)  148  Mich.  252,  111  N.  W. 
778;  Totten  v.  Totten  (1912)  172  Mich. 
S66,  188  N.  W.  257. 

NebrasiuL  —  Atidns  t.  Gladnvlsh 
(1889)  26  Neb.  380,  41  N.  W.  847; 
Knrpsreweit  v.  Kirby  (1910)  88  Neb. 
72,  S3  L.R.A.(NiS.)  98,  129  N.  W.  177. 

New  York.— Ford  v.  Jones  (1871) 
«2  Barb.  484. 

Vermont.  —  Newell  ▼.  Whftehef 
(1880)  68  Vt  689,  38  Am.  Hep.  703. 

Wieconein.  —  Barnes  v.  Martin 
(1862)  15  Wis.  240,  82  Am.  D6c.  670; 
Nichols  V.  Brabazon  (1896)  94  Wis. 
649,  69  N.  W.  342. 

For  an  indecent  assault,  the  plain- 
tiff is  entitled  to  recover  actual  and 
exemplary  damages,  and  the  actual 
damages  may  include  damages  for 
fright  and  shock.  Newell  v.  WhitchoT' 
(Vt^)  supra.  Also  for  mental  suffer- 
ing due  to.  shock  to  her  moral  sensi-. 
bilities.    Ford  v.  Jones  (N.  Y.)  supra., 

That  the  plaintiff  had  been  com- 
pelled to  employ  counsel  and  spend 
time  and  money  to  vindicate  her  rights 
are  not  matters  to  be  taken  into  con- 
flideration  in  assessing  her  damages 
for  an  indecent  assault  Atkins  v. 
Clladwish  (Neb.)  supra. 

The  damages  are  not  necessarily 
limited  to  the  actual  loss  in  money, 
time,  or  expense  which  the  plaintiff 
incurs.  Full  compensation  is  to  be 
given  for  the  mental  pain,  anguish, 
shame,  and  humiliation  she  suffered 
as  a  direct  result  of  the  injury  inflict- 
ed. Sturgeon  v.  Sturgeon  (1891)  4 
Ind.  App.  282,  30  N.  E.  805. 

The  measure  of  damages  for  an  in- 
decent assault  upon  a  married  woman 
is  such  sum  as  will  compensate  her  for 


her  physical  and  mental  suffering, 
anguish  of  mind,  sense  of  shame  or 
humiliation,  and  loss  of  honor  and 
good  name.  Damages  for  these  ele- 
ments are  compensatory,  not  ex- 
emplaiy  or  punitive.  Wolf  ▼.  Trinkle 
(1886)  103  Ind.  355,  3  N.  E.  110. 
.  The  disgrace  to  the  plaintiff,  as  well 
as  physical  injuries  to  her,  may  be 
taken  into  consideration  in  Assessln^r 
the  damages.  Fay  v.  Swan  (Mich.) 
supra. 

The  measure  of  damages  may  in- 
clude injury  to  the  plaintiff's  good 
repute,  her  social  standing,  and  loss 
of  honor.  Timmons  v.  Kenrick  (1918) 
68  Ind.  App.  490,  102  N.  E.  62. 

Circumstances  of  outrage,  insult  to 
plaintiff,  her  wounded  feelings,  and 
the  tendency  to  lower  her  in  the  esti- 
mation of  her  fellow  citizens  are  ele- 
ments of  damage.  Barnes  v.  Martin 
(Wis.)  supra. 

In  Henderson  ▼.  Agon  (1907)  148 
Mich.  252,  111  N.  W.  778,  it  was  held 
that  the  damages  are  to  be  compensa- 
tory, and  where  the  assault  was  com- 
mitted under  circumstances  of  pecu- 
liar indignity  and  humiliation,  the  jury 
may  take  into  consideration  the 
wounded  feelings,,  humiliation,  and 
disgrace  of  the  plaintiff. 

In  Kurpgeweit  v.  Kirby  (1910)  88 
Neb.  72,  33  L.R.A.(N^.)  98,  129  N.  W. 
177,  it  is  held  that  the  plaintiff  is 
entitled  to  recover  damages  for  injury 
to  her  reputation  and  the  humiliation 
which  she  has  suffered  from  the  act 
of  the  defendant,  although  the  latter 
did  not  come  into  physical  contact 
with  her,  except  to  take  hold  of  her 
arm.  He  was  guilty,  however,  of 
fraud  and  misrepresentation  to  induce 
the  plaintiff,  a  married  woman,  to  ac- 
company him  on  a  drive  late  at  night, 
which  caused  some  scandal. 

'  It  has  been  held  that  the  measure  of 
damages  for  an  assault  and  battery 
upon  a  married  woman  to  induce  her 
to  submit  to  sexual  Intercourse  cannot 
include  injury  to  reputation.  Kepler 
V.  Hyer  (1874)  48  Ind.  499.  Especially 
in  the  absence  of  allegation  or  proof 
that  plaintiff  suffered  any  loss  of  repu- 
tation by  reason  of  the  assault.  Slet- 
ten  V.  Madison  (1904)  122  Wis.  261«  99 
N.  W.  102a 
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Damasres  for  assault  and  battery, 
accompanied  by  ravishment,  Include 
not  only  physical  injury  and  suffering: 
to  the  plaintiff,  but  also  damai^es  to 
the  srood  name,  and  compensation  for 
mental  suffering:,  humiliation,  and 
mortification.  Totten  v.  Totten  (1912) 
172  Mich.  566,  138  N.  W.  267. 

In  Valencia  ▼.  Milliken  (1916)  SI 
Cal.  App.  683,  160  Pac.  1086,  it  is 
held  that  the  damages  should  be  such 
an  amount  as  shall  fairly  compensate 
the  plaintiff  for  the  injuries  she  has 
received  by  reason  of  the  act  com- 
plained of,  taking  into  consideration 
her  physical  suffering  and  disability 
during  pregnancy  and  childbirth,  also 
her  mental  sufFeiing,  shame,  and  dis- 
grace, the  loss  of  social  standing  and 
all  other  harm  the  jury  might  find  she 
has  suffered  as  a  result  of  the  wrong. 

In  Totten  v.  Totten  (Mich.)  supra, 
it  is  held  that  where  there  is  no  posi- 
tive evidence  of  injury  to  the  good 
name  of  the  plaintiff  from  the  assault 
and  battery,  accompanied  by  ravish- 
ment, it  is  error  to  submit  to  the  jury 
that  element  of  damages.  The  court 
said  that  "there  was  no  evidence  in 
the  case  of  damage  to  her  good  name, 
but  the  court  stated  to  them  that  it 
was  an  element  of  damages.  Injury 
to  reputation  or  good  name  was  nei- 
ther alleged  nor  proven.  There  was 
not  a  scintilla  of  proof  as  to  loss  of 
social  standing,  IJiat  she  had  been 
shunned,  slighted,  or  slurred  by  her 
friends  and  neighbors,  or  that  anyone 
regarded  her  with  less  respect.  This 
transaction,  as  she  related  it,  was  ab- 
solutely unknown  to  her  friends  and 
neighbors,  or  the  public,  until  she 
and  her  husband  advertised  it.  That 
the  circumstances  of  the  assault  did 
not  make  it  public,  and  that  she  was 
not  compelled  to  disclose  it  by  reason 
of  her  physical  condition,  are  shown 
by  her  own  testimony.  .  .  .  There 
is  no  proof  of  loss  of  good  name,  or 
circumstances  beyond  her  control 
making  the  matter  public  or  a  known 
disgrace.  This  court  has  more  than 
once  held  that  damages  in  case  of  tort 
must  be  proven  before  they  can  be  re- 
covered." 

The  -iplaiBtiff  is  entitled  to  recover 
for  such  mental  suffering  as  she  has 


endured  in  the  past  by  reason  of  the 
insult,  wrong,  and  indignity  done  her, 
and  by  reason  of  her  consequent 
physical  impairment,  and  for  mental 
suffering  in  the  future.  Nichols  v. 
Brabazon  (1896)  94  Wis.  549, 69  N.  W. 
342. 

As  to  the  right  to  recover  for  future 
mental  suffering  in  Nichols  v.  Braba- 
zon (Wis.)  supra,  the  court  said: 
"The  law  has  no  standard  or  gauge 
by  which  to  make  precise  measure- 
ment or  estimation  of  such  damages. 
Being  projected  into  the  future,  their 
ouct  extent  and  measure  cannot  be 
accurately  foreseen.  In  the  nature 
of  the  case,  there  enters  into  the  esti- 
mation of  such  damages  some  element 
of  speenlatiion.  But  it  is  too  well  es- 
tablished by  a  long  line  of  decisi(»s 
in  this  state  and  elsewhere  that  such 
damages  are  nevertheless  recoverable 
in  a  proper  case,  to  be  now  questioned. 
A  proper  case  is  made  where  it  Is  es- 
tablished to  a  reasonable  certainty 
that  damages  will  be  endured  in  the 
future." 

ill.  PiinUive  damage*. 

In  addition  to  compensatory  dam- 
ages, punitive  damages  may  be  awardr 
ed,  both  for  assault  and  battery  on  a 
female,  or  for  indecent  assault  upon 
her,  or  her  ravishment.  Such  damages 
are  to  be  awarded  where  the  assault  is 
of  a  wanton,  gross,  or  outrageous 
character. 

Alabama.  -^  Kress  v.  Lawrence 
(1908)  158  Ala.  652,  47  So.  674. 

Arkansas.— Pine  Bluff  &  A.  R.  R. 
Co.  V.  Washington  (1915)  116  Ark. 
179, 172  S.  W.  872. 

Illinois. — Palmer  v.  Baum  (1905) 
128  III.  App.  584;  Chicago  Consol. 
Traction  Co.  v.  Mahoney  (1907)  230 
ni.  562,  82  N.  E.  868,  aflirming  (1907) 
181  111.  App.  591. 

Indiana.— Wolf  v.  Trinkle  (1886) 
103  Ind.  355,  3  N.  E.  110. 

Kentacky.— Ragsdale  v.  Ezell  (1899) 
aO  Ky.  L.  Rep.  1667,  49  8.  W.  776; 
Wood  V.  Young  (1899)  20  Ky.  L.  Re|i. 
1931,  60  S.  W.  641. 

Maryland.— ThilfanaB  v.  Nesl  (1898) 
88  Md.  S2S6,  42  Atl.  242.' 
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Iflddtui.— EUicott  V.  Tan  Burea 
0875)  83  Mich.  49,  20  Am.  Bep.  668. 

Mliuie8ota.-r-G&rdner  ▼.  Kellogg 
(1877)  23  Minn.  463. 

Missonri. — ^Mohelsky  v.  Sartmelster 
(1897)  68  Mo.  App.  S18. 

N«w  York.— Galvin  v.  Starin  (1909) 
182  App.  Div.  577, 116  N.  Y.  Supp.  919. 

North  Dakota. — Selland  v.  Nelson 
(1911)  22  N.  D.  14,  132  N.  W.  220. 

Yermont.  —  Newell  ▼.  Whitchwr 
(1880)  58  Vt.  689,  38  Am.  Hep.  708. 

Wisconsin.  —  Nichols  ▼.  '  Brabazon 
(1896)  94  Wis.  549,  69  N.  W.  842. 

Exemplary  damages  may  be  award- 
ed agaawt  a  'caarler  for  «n  assault 
by  its  employees  in  unlawfully  m- 
iBOTlng  a  female  pasainget  from  acar, 
where  the  assault  was  wanton,,  grata, 
or  outrageous,  although  there  was  con- 
siderable provocation  and  thp  parties 
acted  without  malice.  Chicago .  Cousol. 
Traction  Co.  v.  Mahoney  (itL)  supra. 

In  Pine  Bluff  &.  A.-  B.  B.  O.  v. 
Washington  (Ark.)  supra^  a  i^rrier 
was  held  liable  for  compiansatoiy  and 
ponitive  i^amages,  .for  the  .act  of  a 


brakemiin  faf  shoo^itfg  a  ftaiale  pas- 
senger. 

in  Kress  v.  Lawrence  (Ala.)  supra. 
It  was  held  that  punitive  damages  may 
he  recovered  from  the  owner  of  a  store 
for  the  wvengful  act  juf  his  noianager. 
In  publiely  searchiair  a  clerk's  packet 
for  money  faeekilnied  dhe  had  received 
from  a  customer.  . 

It  has  been  held  tliat  punitive  dam- 
ages cannot  be  awarded  unless  the 
complaint  alleges  that, the  assault 
complained  of  was  wilful .  and  msli- 
cioas,  or  maUceis.  necessarily,  infenred 
from  the  acts  chavgad.  -  It>  ia  not  saffl- 
cient  In  this  regard  to  allege  that  the 
■acts  were  wrbngfnl  <nr  '  unlawful. 
Selland  r.  Nelson  (N.  D.)  supra,      t 

Where,  in'removhig  'a  trespasser, 
the  owner  uses ,  mprs.  force  .th'^n  Is 
reasoqably  necessary^  usually  only 
compensatory  damM^es-may  be  recov- 
ered. .Punitive  damagea  are  not  or- 
■dinarily  to  be  awarded'  in  fa-wor  of  the 
'trespasser  under  8tach>  elwunistaneea. 
Maloney  v.  McAlpin  (1914)  147  N.  ¥. 
Supp.  458.  A;  G:  S. 


THEA  :bYE,  Respt, 

V.  ' 

JOHN  ISAACSON,  Apjrt.   . 

(—  N.  D.  —»  178  N.  W.  754.) 
Rape  —  ciTil  Habiltty. 

In  this  case  actual  rape  by  extreme  force  and  violenoe  b  In  no.wiiy 
essential  to  the  pkdntiff's  cause  of  action.  The  comi^aint  does- charge, 
the  evidence  does  8how,.and  the  jury  has  found  that  the  defleiidant -grabbed 
and  asgauHed  the  jdaintaff,  pulled  her  onto  the  bed,  and  wlift.a  strong 
hand  overcame  her  feeble  power  of  will  and  resistance;  Uiat  he  thrust  his 
seed  upon  her,  caused  her  to  suffer  the  pains  of  childbirth,  and  to  bring 
into  the  world  a  fatherless  child  without  any  support  for  it.  That  is  a 
cause  of  action.  The  judgment  of  $1,600  is  righteous,  juat;  and  moderate, 
and  it  is  affirmed. 

[See  note  on  this  question,  beginning  on  page  1074.] 

Headnote  by  ROBINSON,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Ciourt.  ixajt  Wil- 
liama  County  (Flak,  J.>,in  favor  of  plahitiff  and  from  an  order  denying 
a  new  trial  in  an  action  bvougfat  to  recover  damagea  for  aUeged  wrongful 
and  tmla^Mm  assault  and  vape^.  A'](^rmed.    .  ''.:... 

The  facts  are  stated  in  the  opinion  of  the  court. 


Digitized  by 


Google 


1068 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


Messrs.  Palmer,  Crareiv  &  CoiiTetse, 
for  appellant: 

The  evidence  failed  to  show  rape 
and  defendant  is  entitled  to  judgment. 

Dean  t.  Raplee,  75  Han,  389,  27  N. 
Y.  Supp.  488,  145  N.  Y.  319,  39  N.  E. 
962;  Koenig  v.  Nott.  2  Hilt.  323,  8 
Abb.  Pr.  384;  Lind  v.  Gloss,  88  Gal.  6, 
25  Pac»  972;  Champagne  v.  Harney, 
189  Mo.  709,  88  S.  W.  92;  Dickey  v. 
McDonnell,  41  111.  62;  Beseler  v.  Step- 
hani,  71  111.  400;  Robinson  v.  Musser, 
78  Mo.  158;  Linville  v.  Green,  125  Mo. 
App.  289,  102  S.  W.  67;  Breon  v. 
Henkle»  ;14  Or.  494.  IS  Pac.  289;  Peo- 
I»le  ▼.  BeoMon,  6  Cal.  221,  66  Am.  Dec. 
606;  People  v.  Brown,  47  Cat.  447; 
People  ▼.  Halse,  8  Hill,  309;  23  Am. 
&   Eng.   Ene.   Law,  887;   Kramer   v. 

freigand,  91  Neb.  47,  135  N.  W.  230; 
tate  V.  Rhoadea,  17  Ni  D.  579,  118 
N.  W.  233;  Stoudt  v.  Shepherd,  73 
Mich.  588,  41  N.  W.  696. 

Messrs.  McGee  &  Goss  and  Ray  d. 
Miller,  for  respondent: 

A  verdict  based  upon  conflicting  evi- 
dence cannot  be  set  aside  as  unsup- 
ported by  the  evidence,  by  the  appel- 
late court. 

Montana  Eastern  R.  Co.  v.  Lebeck, 
32  N.  D.  162, 155  N.  W.  648;  Northern 
Trust  Co.  V.  Bruegger,  35  N.  D.  150, 
159  N.  W.  859,  Ann.  Gas.  1917E,  447; 
Skogness  v.  Seger,  35  N.  D.  366,  160 
N.  W.  508;  Clark  v.  Ellingson,  35  N. 
D.  546, 161  N.  W.  199;  Senn  v.  Steffan, 
37  N.  D.  491,  r64  N.  W.  102;  Huber  v. 
Zeiszler,  37  N.  D.  556,  164  N.  W.  131. 

In  a  civil  action  for  rape  plaintiff  is 
not  required  to  prove  the  charge  be- 
yond a  reasonable  doubt ;  a  preponder- 
ance of  evidence  is  sufBcient. 

Elliott  V.  Van  Buren,  33  Mich.  49, 
20  Am.  Rep.  668,  22  R.  G.  L.  1288; 
Watkins  v.  Wallace,  19  Mich.  57;  4 
Wigmore,  Ev.  §  2498;  2  Enc.  Ev.  781; 
Elliott  v^  Van  Buren,  83  Mich.  49,  20 
Am.  Rep.  668;  Munson  v.  Atwood,  30 
Conn.  102, 

Robinson„  J,,  delivered  the  opua- 
ion  of  the  court:. 

This  is  an  appeal  from  a  jndg- 
ment  on  a  verdict  in  favor  of  the 
plaintiff  for  $1,500.  It  is  a  civil 
action  to  recover  actual  damages 
against  the  defendant  on  the  ground 
ttiat  by  force  and  a  strong  arm  he 
assaulted  her,  pulled  her  onto  a  bed, 
overcame  her  feeble  powers  of  re- 
sistance, fbrced  his  seed  upon  her, 
causing  her  to  endare  the  pains  of 
childbirth  and  to  have  a  bastard 


child,  with  no  means  of  supporting 
it.  At  the  time  of  the  assault  the 
plaintiff  was  a  domestic  in  the  em- 
ploy of  defendant,  and  to  some  ex- 
tent she  was  under  his  care  and 
guardianship.  He  was  bound  to 
protect  her  from  abuse  and  outrage. 
On  July  7,  1916,  he  grabbed  h^ 
while  she  was  clearing  the  table 
after  supper,  pulled  her  into  the 
bedroom,  held  her  over  the  arms, 
saying  he  wanted  to  have  inter- 
course with  her.  She  said  she  would 
not  allow  it.  He  lifted  her  onto  the 
bed. 

Q.  Why  did  you  not  get  away 
from  him? 

A.  I  could  not ;  he  held  me  80  tight 
and  strong. 

Then  he  lifted  her  .clothes  with 
his  hands  and  shoved  his  hand  be- 
tween her  limbs.  He  used  a  hand  and 
foot  to  pry  her  legs  apart  She  tried 
all  she  could 'to  get  away  from  him, 
but  he  forced  himself  onto  her, 
forced  his  way,  and  accomplished 
his  purpose.  She  tried  to  get  away 
from  him,  to  wriggle  away  from 
him,  but  he  held  her  so  fast  she 
could  not.  She  tried  to  get  loose, 
but  she  could  not. 

Q.  What  did  you  do  while  he  was 
doing  it? 

A.  I  tried  to  get  away  from  him. 

Siich  is  the  testimony  which  the 
jury  found  to  be  true.  There  was  no 
fondling,  no  love-makiugr  no  kissing 
and  caressing.  He  just  grabbed  her, 
pulled  her  bntd  the  bed,  held  her 
arms,  and  quickly  accomjplished  his 
purpose.  It  was  no  Julia  and  Don 
Juan  affair.  It  was  simply  an  act 
of  brutal  force.  A  very  whore  would 
not  consult  to  such  treatment 

In  such  a  case  there  is  no  reason 
why  the  cQurt  should  apply  the  old 
rules  of  criminal  prosecution  for 
rape. .  The  question  of  tape  or  no 
rape  is  iti  no  way  materiid  to  this 
case.  So  far  as  the  complaint 
charges  a  common-law  rape  it  may 
well  be  considered  as  an  exaggera- 
tion and  as  surplusage.  Actual  rape 
by  force  and  violence  is  in  no  man- 
ner essential  to  the  plaintifF's  cause 
of    aetioB.     The    complaint    does 
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charge,  and  the  evidence  does  show, 
and  the  jury  has  found  that  the  de^ 
fendant  grabbed  and  assaulted  the 
plaintiff,  pulled  her  onto  the  bed, 
and  vrith  a  strong  hand  overcame 
her  feeble  power  of  will  and  resist- 
ance; that  he  thrust  his  seed  upon 
her,  caused  her  to  suffer  the  pains 
of  childbirth,  and  to  bring  into  the 
world  a  fatherless  child,  without  any 
means  of  supporting  it.  Manifestly 
the  plaintiff  has  suffered  a  great 
wrong  for  which  she  has  a  legal  and 
constitutional  right  to  remedy  by 
due  process  of  law.  To  throw  her 
out  of  court  and  to  deny  her  any 
remedy  because  she  did  not  resist 
with  greater  force,  when  all  resist- 
ance  in  her  power  was  obviously 
fuljle,  that  were  a  travesty  on  jus- 
tice and  a  reproach  to  the  courts. 
The  verdict  is  mani- 

uSSuunlT"  ^®^y        righteous, 

just,  and  moderate. 
It  is  only  for  actual  damages  oc* 
casioned  by  a  great  wrong.  Hence 
tiM  judgment  is  affirmed. 

Cbristianspn,  Ch.  J.,  and  Bron- 
and  Birdzell,  JJ^  concur. 


BYE  V.  ISAACSON, 
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Grace,  J.,  specially  concurring: 
An  appeal  ^om  a  judgment  of  the 
district  court  of  Williams  county  and 
from  an  order  overruling  motion  for. 
verdict  for  defendant  or  for  a  new 
trial. 

This  action  is  one  wherein  the  de- 
fendant seeks  to  recover  from  the 
plaintiff  damages  upon  three  causes 
of  action,  two  of  which  are  for 
$5,000  each  and  one  for  $300.  The 
plaintiff's  two  main  causes  of  action 
are  based  upon  the  claim  that  de- 
fendant damaged  her,  in  that  he 
caused  her  to  be  sick  and  in  great 
distress  of  body  and  mind  for  a 
period  of  nine  months,  caused  by 
tbe  defendant  wilfully  and  unlaw- 
fully making  a  felonious  assault 
opon  the  person  of  plaintiff  against 
her  will  and  witiiout  her  consent, 
and  by  the  use  and  means  of  great 
force  and  violence  overcame  her 
and  her  utmost  resistance,  and  did 
unlawfully  rape,  ravish,  criminally 
know,  and  liave  unlawful  sexual 
intercourse  with  the  plaintiff, 
-w^bereby  she  became  pregnant  with 


17»  V.  W.  7H.) 

child  by  the  defendant.  The  $800 
is  claimed  for  medical  care,  atten- 
tion, and  medicines  which  plaintiff 
was  required  to  purchase  and  use, 
and  for  her  loss  of  time  during  her 
sickness.  The  answer  is  a  general 
denial. 

The  material  facts  are  as  follows : 
The  plaintiff  was  thirty-seven  years 
of  age.  She  had  been  a  married 
woman,  but  her  husband  had  died 
a  considerable  period  of  time  prior 
to  the  time  of  the  alleged  acts  of 
rape.  She  was  the  mother  of  two 
children  prior  to  the  time  of  the 
alleged  acts  of  rape  in  question.  She 
claims  to  have  been  first  raped  in 
June,  1916,  the  date  being  indefi> 
nite.  The  second  time  on  ?idy  7th 
of  the  same  year,  and  again '<m  July 
11th,  and  on  the  16th.  The  causes 
of  action  are  based  upcm  the  acts 
of  rape,  if  any,  which  were  alleged 
to  have  occun^  on  the  7th  and  11th 
of  July,  "niis  case  was  twice  tried 
to  a  juty.  The  plaintiff  in  the  last 
trial  recovered  a  judgment  for 
$1,600.  In  this  appeal  the  appdiant 
makes  numerous  assignments  of 
errors  of  law.  In  addition  thereto 
he  assigns  errors  alleged  to  have 
occurred  by  the  court  giving  certoin 
instructions,  and  finally  assigns  as 
error  the  insufficiency  of  the  evi- 
dence to  sustain  tiie  verdict.  We 
have  with  great  care  examined  each 
error  of  law  assigned.  They  consist 
principally  in  motions  to  strike  out 
certain  evidence  offered  by  plaintiff, 
or  in  overruling  defendant's  objec- 
tions to  certain  evidence  offered.  We 
are  very  clear  that  the  court  com- 
mitted no  reversible  error  in  this 
regard.  If  there  was  any  error  it 
was  without  prejudice.  The  court 
gave  the  following  instruction, 
which  is  assigned  as  error:  "The 
plaintiff  insists  that  she  did  not 
voluntarily  consent,  but  that  she  re- 
sisted to  the  full  extent  of  her 
ability,  and  only  yielded. when  her 
will  was  overpowered,  and  that, 
after  she  finally  submitted  to  her 
fate,  it  was  against  her  will  and  for 
fear  of  more  serious  consequences." 

Certainly  tberie  was  no  error  in 
giving  this  instruction.    It  merely 
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a^t  forth 'v«rhat  plamtiff  claimed,  that 
is,  that  she  did  mi  volUPtariljr  cpn- 
sent;  .tliat  she  resisted  t^  .the  full 
extent  of  her  ability^  etc..  The  next 
instruction,  the  giving  of  if?hi<jh  is 
i^aigne^'  as.  error,  is  as,  Jf^Uows :  " Jf . 
you  believe  from  the  evidence  that, 
at  th^'tirae  (^:the>  j^leged  ;»pe  other 
^ople  were  at  the  same  time  in  the' 
same  hous^  w)^o  might  «iasily  .havp. 
heard  h^r  hadsh^  made  ^  outcry, 
and  that  she  jji  lact  made  no  outcry 
^t  the  time  th«  defendai^t  was  at-- 
temptiijig  to  h^vo  cpnoectipn  with 
her,  thea  you  ^i^d  -cimsid^.  such, 
fact  inconnecjtion  wi^.t^e  question; 
of  wh§th(8r  she  4id  everythii^  with-, 
in  her  .powf rr  u^der  .  the:  ■  qircum- 
stapc^,  <to  prevent  the.  defendant, 
from  accompl|shii}g  hif  p.iir^se." 
.  .There  was  np,errpjrin.  giving  this 
insti^uctifon.. .  .|t  was  ^s.  favorable  to. 
defendant  as  to  .pi^intin.  ;  Whether, 
th^  plaintiff  resisted  t^  clefendant 
tfo.thf  ej^nt  gjt  her  ability  was  a 
question  of  fa^t  ^nder  all  th^  evi-, 
dence  for  the  jury.  Whether  or  not 
there  were  other  people  in  the  house 
at,  the  time,, the  alleged  rape  waa 
committed  upon  plaintiff  she  ^lould 
have  cr|ed  aloud  for.^^ssistance  un» 
lisss  she  was  prevented  from.doing. 
so  by  reason  of  l^reats  of  great^ 
bodily  harm,  accompanied  by.r  ap- 
parent ^ow^  of  execution^  The 
itext  f^gnment.of  error  is  as  fol- 
lows.: "Evidenee  has  been  admitted, 
touching  allet^ed  attempts  of  the  de- 
fendant to  have  sexusd  intercourse 
with  the  plaintiff  at  times  other 
l^n  the  tim^s  and  instances  set 
forth  in  plaintiff's  first  and  sepond 
causes  of  action.  .  Evidenp^  of  such 
attempts  has  been  received,  and  may 
be  considered,  by  you  for  the  bear- 
ing it  may  have  and  the.  ligh^  it 
might  throw,  upon  your  minds  and 
what  did  occur,  if  anything,  at  the 
alleged  instapc^s,  on  July  tth  and 
July  l^th,  of  alleged  rape  set  forth 
in  plaintiff's  first  and,  Second  causes 
of  action..'.'        . 

We  think  this  insti^uction  was  hot 
prejudic^l.  .  Th^  only  effect  of  it 
was  to  Show  that  attempts  by  tiie 
defendant  to  have  .^exqal  inter- 
<:ours^  wH^  the  plaintiff  at  other 


times  would  lend  oolor  to  the  proba- 
bility, th&t  he  committed  the  actions 
of  rape  compi^ined  of,  which  are  al- 
leged to  have  .occurred  on  July  Tth 
and  11th.  in  this  particular  kind 
of  a  case  we  are  of  the  opinion  that 
such  testimony  is  admissible  for 
that  purpose.  This  action  is  a  civil 
and  not,  a  criminal  action,  and  for 
the  purpose  for  which  such  evidence 
mi^t  be  introduced  it  certainly  was 
not.  prejudicial  to  give  the  instruc- 
tion, witii  the  limitation  of  its  appli- 
cation as  .defined  by  the  court  in  the 
iAstruction. ,  There  was  no  error  in 
any  of  the  other  instructions  as- 
8^^  as  .error., 

.  The.  appellant  has  assigned  as  a 
rsfaaop.  for  setting  aside  the  verdict 
and  reversing  the  judgment  that  the 
evidence  is  insufficient  tp  sustain 
tha  verdict.  To  determine  this 
question  necessitates  a  thorough  ex- 
amination of  the  evidence.  Before 
doing  so,  however,  it  is  necessary 
to  d^rmine  what  the  character  of 
the  evidence  must  be  and  what  de- 
gree of  proof  is  required  in  order  to 
hold  the  defendant  in  damages  aris- 
ing from  the  allege  rape  of  the 
plaintiff.  It  is  well  settled  that  if 
the  defendant  were  being  tried  on  a 
(triminal  charge  of  rape,  before  the 
jury  could  convict,  it  would  be  nec- 
essary for  it  to  find  that  the  act 
was  committed  by  force  and  against 
the  will  of  the  plaintiff,  and  that  she 
resisted  the  commission  of  the  act 
to  the  extent  of  her  ability,  and  that 
her  resistence  was  overcome  by 
force  or  violence,  unless  she  is  pre- 
vented from  resisting  by  threats  of 
Immediate  and  great  bodily  harm, 
accompanied  by  apparent  power  of 
execution,  or  unless  prevented  from 
resisting  by  the  administration  to 
her  of  an  intoxicating,  narcotic,  or 
anesthetic  agent.  If  the  charge 
were  a  criminal  one,  all  such  mat- 
ters would  have  to  be  proved  by  the 
state  of  competent  evidence,  beyond 
a  reasonable  doubt.  In  a  civil  action 
for  damages  for  rape,  the  same 
character  of  proof  is  required  as  in 
the  criminal  case,  but  in  a  different 
degree;  in  other  words,  by  a  pre- 
pondeiratice  of  the  evidence  only.    If 
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the  plaintiff  in  this  caseli^  proved 
by  a  clear  preponderance  of  uie  evi- 
dence that  the  defendant  by  force 
and  violence  actually  raped  her,  and 
that  she  resisted  such  act  to  the  ex- 
tent of  her  ability,  that  her  resist- 
ance was  overcome,  or,  if  by  reason 
of  any  threats  she  was  put.  in  greaf, 
fear  of  immediate  bodily  injury,  the 
means  of  executing  the  threat  being 
accompanied  by  apparent  power  cS 
execution,  then  she  has  a  cause  of 
action  against  the  defendant,  and 
the  verdict  should  be  sustained; 
otherwise,  she  would  have  no  cause 
of  action,  and  there  would  not  be 
sufficient  evidence  to  sustain  the 
verdict 

We  will  first  examine  the  alleged 
rap^  of  July  11th.  The  only  testi- 
mony to  sustain  plaintiff's  claim  is 
her  own.  Her  testimony  with  refer- 
ence to  the  alleged  rape  of  July  11th 
is  substantially  as  follows :  "On  £he 
11th  of  July,  early  Sunday  moro- 
ing,  I  didn't  .know  before  he  wad 
right  there  by  my  side,  talcing  hold 
of  me,  and  shoved  me  over  into  the 
comer  near  the  entrance  to  the 
basement.  He  shoved  me  against 
the  door— rside  of'  the  door — and 
wanted  intercourse.  Took  up  my 
clothes  and  put  his  organ  into  mine 
at  that  time.  While  he  was  doing 
that  I  tried  to  get  away  from  him. 
He  did  get  his  organ  into  mine  at 
that  time,  not  veiy  long,,  a  few  minr 
utes.  I  said  to  him  he  shouldn't  do 
it.  I  didn't  make  any  noise.  I 
didn't  dare  to.  I  was  afraid  of  him 
since  the  first  time,  afraid  he  would 
hurt  me  in  some  way." 

This  was  substantially  all  the  tes- 
timony on  behalf  of  the  plaintiff  as 
to  this  act.  That  it  is  insufiicient 
to  prove  a  rape  must  be  conceded. 
There  is  practically  no  showing  of 
force  or  violence  used  by  the  defend- 
ant, and  her  testimony  shows  abso- 
lutely jno  effort  to  resist  him.  There 
is  no  evidence  in  the  record  that  he 
had  ever  made  any  threat  that  he 
would  do  her  any  great  bodily  harm. 
There  is  no  evidence  that  she  made 
any  ou^ry  or  called  for  any  help  or 
made  any  noise  of  any  kind  or  char- 
acter to  attract  anyone  s  attention 
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that  might  have  been  in  the.  house, 
and,  as  we  shall  see,  there  ^  is  other 
testimony  showing  there  were  other 
people  in  the  house  at  that  time. 
Testimony  that  she  tried  to  get 
away  from  him  is  of  no  value.  It 
is  a  mere. conclusion.  It  shows  no 
act  of  resistance.  There  was  noth- 
ing in  her  testimony  with  reference 
to  this  act  that  in  any  material  de- 
gree tends  itp  prove  the  commission 
of  rape. 

In  connection  with  the  alleged 
rape  of  July  11th,  it  is  also  well  to 
examine  the  testimony  of  other  wit- 
nesses. The  defendant  testified  that 
from  the  evening  of  the  9th  until 
the  evening  of  July  11th  he  was 
absent  from  his  dwelling  in  Tioga, 
and  4t  no  time  during  that  period 
did  he  return  unt^  the  evening  of 
the  11th ;  that  Qo^the  evening  of  July 
9th  he  went  put  to  Halvor  David- 
son's, a  brother-in-law,  and  from 
there  he  went  to  the  place  of  an- 
other brother-in-law ;  that  on  the 
evening  of  the  9th  they  stayed  at 
Davidson's,  and  on  the  night  of  the 
10th  they  stayed  at  Herflndahl's. 
His  wife  was  with  him  these  two 
nights.  He  denies  all  of  the  plain- 
tiff's testimony  with  regard  to  the 
alleged  rape  of  July  11th.  Herfin- 
dahl,  who  lived  7^  miles  south  of 
Tioga,  testified  that  he  was  home 
on  July  10th,  and  he  first  saw  John 
Isaacson  cm  the  morning  of  the  10th, 
in  the  forenoon,  at  his  place;  that 
Mrs.  Isaacson  was  with  him;  that 
they  stayed  there  all  that  day  and 
that  night  imtil  the  next  morning 
about  10  o'clock  on  the  11th ;  that 
they  were  not  absent  from  his  place 
any  time  in  the  meantime;  that  they 
came  to  his  place  from  Halv<^ 
Davids<»a'8 ;  that  they  said  they  were 
going  from  his  place  to  Olaas  Her- 
findahl's.  Olaus  Herfindahl  testified 
that  he  lived  6  miles  south  of  Tioga 
on  a  farm;  that  he  is  a  brother  .of 
Mrs.  Isaacson;  that  he  saw  Mr. 
Isaacson  on  the  11th  of  July  at  his 

£lace,  and  on  the  night  of  the  9tii 
e  talked  with  him  over  the  phone 
from  his  place  to  Davidson's  about 
10  o'clock  in  the  evening,  but  that 
he  did  not  see  him  until  tihe  fore- 
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noon  of  the  11th ;  that  they  stayed 
until  evening;  that  they  came  to  his 
place  from  Julius  Herfindahl's 
place ;  that  from  his  place  they  went 
to  town.  Mrs.  John  Isaacson,  wife 
of  defendant,  testified  that  on  the 
evening  of  the  9th  they  were  at  Mr. 
Davidson's,  and  remained  tjiere  all 
that  night;  that  her  husband  was 
with  her  and  slept  with  her  at 
Davidson's  place;  that  on  the  fore- 
noon of  the  10th  they  left  David- 
son's place  and  got  to  Julius  Herfin- 
dahl's place,  got  there  in  the  fore- 
noon, and  stayed  there  until  the  next 
forenoon  on  the  11th;  that  her  hus- 
band was  there  during  all  the  time 
that  she  was  there ;  that  on  the  night 
of  the  11th  her  husband  slept  with 
her;  that  on  the  11th  they  visited 
Olaus  Herfindahl  until  the  evening 
of  the  11th  and  got  back  home  on 
the  evening  of  the  11th;  that  she 
was  positive  that  her  husband  was 
not  in  Tioga  at  any  time  from  the 
time  she  left  Tioga  on  the  9th  of 
July  until  the  evening  of  July  11th. 
niis  testimony  is  entirely  undis- 
puted ;  its  truthfulness  is  in  no  man- 
ner questioned  nor  contradicted.  It 
would  appear  to  prove  conclusively 
that  John  Isaacson  was  not  home 
from  the  evening  of  July  9th  until 
the  evening  of  July  11th.  If  this 
is  true,  and  we  believe  the  testimony 
shows  it  to  be,  it  would  have  been 
impossible  for  him  to  have  commit- 
ted the  act  of  July  11th,  as  claimed 
by  the  plaintiff .  We  are  of  the  opin- 
ion that  there  is  no  evidence  show- 
ing that  Isaacson  did  commit  the 
alleged  rape  of  July  11th. 

We- will  now  consider  the  alleged 
rape  of  July  7th.  Plaintiff  testifies 
substantially  as  follows:  "On  the 
7th  of  July,  1915,  he  grabbed  me 
while  I  was  clearing  the  table  after 
supper.  He  was  then  in  the  dining 
room;  held  me  over  the  arms.  He 
pulled  me  into  the  bedroom,  from 
the  dining  room  into  the  froht  room 
and  then  the  bedroom.  He  said  he 
wanted  intercourse  with  her.  She 
said  it  was  not  permissible  either 
for  you  or  me.  He  said  people  do 
a  great  deal  that  they  are  not  per- 
mitted to  do;  you  will  have  to  live 


the  best  you  can.  It  was  not  proba- 
ble there  was  any  light  after  this. 
She  said  she  would  not  allow  it.  He 
lifted  her  into  the  bed,  one  arm 
around  the  shoulders  and  the  otiier 
under  the  hips.  She  couldn't  get 
away  from  him ;  he  held  her  so  tight 
and  strong.  He  lifted  the  clothes 
with  his  hands  and  shoved  his  hand 
up  between  her  limbs.  He  used  a 
hand  and  foot  to  pry  her  legs  apart; 
that  she  tried  all  she  could  to  get 
away  from  him,  but  he  forced  him- 
self to  her,  forced  his  way  to  ac- 
complish it;  that  he  succeeded  in 
having  intercourse  with  her;  that 
she  did  not  consent.  She  testified 
that  she  tried  to  get  away  from  him, 
wrigi^e  away  from  him,  but  that  he 
held  her  so  fiuit  she  couldn't.  As  to 
the  length  of  time  that  she  was  try- 
ing to  get  away  from  him  before  he 
had  sexual  intercourse  vrWn  her,  she 
testified  she  was  not  quite  sure,  but 
that  it  must  have  been  about  five 
minutes,  because  he  was  so  strong, 
it  didn't  help  any  the  way  she  strug- 
gled. She  testified  that  he  did  not 
say  anything  during  that  time.  She 
testified  that  she  was  scared,  and 
that  he  finally  succeeded  in  having 
intercourse  with  her;  that  it  was 
only  a  few  minutes,  not  very  long. 
She  also  testified  that  during  the  act 
of  intercourse  she  tried  to  get  loose, 
but  couldn't;  that  the  alleged  rape 
happened  between  6  and  7  in  the 
evening. 

The  following  question  was  asked 
her: 

Q.  Do  you  know  where  the  rest  of 
the  Isaacson  family  was  at  that 
time? 

A.  The  oldest  daughter  hurried 
up  and  ate  her  meal  and  went  to 
town,  and  the  other  children  left 
also  right  away  after  they  had  eaten, 
and  Mrs.  Isaacson  and  the  baby 
were  not  at  home  for  supper. 

She  testified  that  she  stayed  at  the 
house  after  that,  and,  asked  why- 
she  stayed  there,  she  answered  she 
was  afraid  he  might  do  her  some 
harm;  besides,  she  had  to  work 
somewhere,  had  to  live.  The  evi- 
dence given  by  the  plaintiff  tends  to 
show  tiiere  was  some  force  used  by- 
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tii9  defendant  upon  this  occasion, 
but  we  believe,  however,  there  is 
practical^  no  evidence  on  the  part 
of  plaintm  to  show  any  resistance 
to  any  force  used  by  the  defendant. 
There  is  no  showing  of  any  outcry, 
the  making  of  any  noise  to  attract 
anyone's  attention  to  her  relief, 
though  her  own  testimony  tends  to 
show  some  of  the  children  were  in 
the  house  at  that  time.  There  is 
absolutely  no  showing  that  any 
threats  were  made  against  her,  or 
that  any  threat  of  violence  or  great 
bodily  harm  was  made  against  her 
person  unless  she  consented  to  have 
sexual  intercourse  with  the  defend- 
ant, nor  anything  of  this  nature 
which  might  relieve  the  plaintiff 
from  crjring  aloud  for  help  in  some 
manner  showing  actual  resistance. 
There  is  no  testimony  by  her  show- 
ing any  facts  which  would  put  her 
in  fear. 

Mrs.  Isaacson  testified  she  knew 
Thea  Bye  about  three  years;  that 
she  began  to  work  for  them  on  the 
7th  of  April;  that  she  (Mrs.  Isaac- 
son) left  for  Minneapolis  April  20th 
for  medical  treatment  and  an  opera- 
tion, and  remained  there  until  June 
30th;  that  the  fir^t  place  she  went 
on  a  visit  after  she  got  home  was 
to  Watford,  which  was  on  the  4th 
of  July;  her  husband  and  daughter 
accompanied  her ;  that  they  returned 
from  Watford  city  on  the  evening 
of  July  6th;  that  on  the  next  day, 
July  7th,  she  was  at  home  all  that 
day,  that  she  was  positive  of  that; 
that  Mrs.  Bye's  testimony  that  she 
went  away  from  home  that  after- 
noon and  was  not  home  at  the  sup- 
per meal  is  not  so ;  that  Mrs.  Evjen 
was  present  at  the  supper  meal; 
that  there  was  not  anybody  else 
there,  just  tiie  family;  that  on  the 
evening  of  the  7th  she  occupied  her 
usual  bedroom  in  the  house ;  that  it 
was  the  bedroom  on  the  first  floor; 
that  after  July  7th,  th*  next  time 
she  left  her  home  was  on  the  even- 
ing of  July  9th,  as  before  stated; 
tiiat  on  the  evening  of  July  7th  the 
condition  of  her  bed  from  supper 
time  until  the  time  she  went  to  that 
bed  to  sleep  was  that  it  was  made 
up  and  in  good  shape ;  that  she  saw 
6  A.L.R.— 68. 
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no  evidence  of  the  bed  being  mussed 
up  at  that  time  until  they  went  to 
bed  the  evening  of  the  7th. 

Bertha  Evjen  testified  that  she 
had  lived  in  Tioga  fourteen  years; 
that  she  knew  the  Isaacson  family; 
that  she  was  no  relation  to  them; 
that  she  was  over  at  the  Isaacson 
place  on  the  evening  of  July  7th; 
that  she  went  there  about  supper 
time;  that  she  was  present  when  the 
family  was  eating  supper  a  little 
after  6;  that  Mrs.  Isaacson  was 
home  that  evening  for  supper;  tiiat 
she  had  supper  that  evenmg  with 
the  family;  that  the  oldest  daughter 
was  home,  and  she  also  had  supper 
with  the  rest  of  the  family;  that  she 
(Bertha  Evjen)  stayed  there  until 
about  9. 

Myrtle  Fredrickson  testified  that 
she  was  the  daughter  of  Mr.  and 
Mrs.  Isaacson ;  that  she  was  twenty 
years  old ;  that  in  1915  she  was  home 
at  her  father's  place  and  was  going 
to  school  that  year ;  that  on  the  30th 
of  June  her  mother  returned  ftrom 
Minneapolis,  and  that  all  tiie  other 
children  that  were  going  to  school 
always  came  home  for  the  noon 
meal ;  that  she  spent  the  4th  of  July 
at  Watford  city  with  her  mother 
and  father  and  brother;  that  they 
returned  home  on  the  6th  in  the 
evening;  that  she  was  home  on  the 
7th  of  July,  and,  so  far  as  she  could 
remember,  was  home  on  that  day, 
and  was  home  for  supper  that  even- 
ing; that  after  her  mother  came 
from  Watford  on  the  6th  of  July, 
the  next  time  she  left  home  for  any 
visit  was  on  the  9th  of  July ;  that  on 
the  evening  of  July  7th  Mrs.  F. 
Evjen  was  at  their  place  for  supper; 
the  whole  family  was  there ;  that  she 
had  a  good  memory;  that  Mrs.  Ev- 
jen was  present  for  supper  the  even- 
ing of  July  7,  1916;  that  she,  the 
witness,  remained  home  that  even- 
ing for  supper;  that  she  roomed, 
boarded,  and  lived  at  home  during 
the  month  of  July;  that  she  never 
saw  any  familiarities  between  her 
father  and  Mrs.  Bye. 

If  this  were  a  criminal  prosecu- 
tion for  rape  there  could  not  be  the 
least  doubt  that  there  is  no  compe- 
tent evidence  by  which  a  conviction 
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could  be  sustained,  for  the  reason 
that  there  is  no  competent  proof 
that  there  was  any  resistance  to  th9 
acts  of  alle^red  rape.  This  is  an  ex- 
ceedingly important  element  in  the 
crime  of  rape^  and  if  it  is  wholly 
absent  there  is  no  crime  of  rape. 
Resistance  must  be  established  as  a 
fact  by  competent  testimony,  that  is, 
the  acts  which  constitute  the  resist- 
ance must  be  detailed  and  must 
show  that  resistance  to  the  full  ex- 
tent of  ability  was  made,  unless  it 
was  prevented  by  threats  of  great 
bodily  harm  as  defined  by  the  stat- 
ute. The  statement  of  conclusions 
is  not  evidence  of  resistance.  As, 
for  instance,  such  statements  as  are 
contained  in  plaintiff's  testimony 
that  during  tiie  act  of  sexual  inter- 
course she  tried  to  get.  loose  but 
could  not,  that  he  held  her  so  tight 
and  strong  that  she  could  not  get 
away,  that  she  tried  all  she  could  to 
get  away  from  him,  but  he  forced 
himself  to  her,  that  she  tried  to 
wriggle  away  from  him,  but  that  he 
held  her  so  fast  she  could  not,  and  ali 
similar  testimony  are  the  merest 
conclusions,  and  are  not  statements 
of  fact  There  is  absolutely  no  testi- 
mony in  the  record  showing  any 
threat  of  bodily  harm  by  the  defend- 
ant against  the  plaintiff.  She  never 
at  any  of  the  times  of  alleged  rape 
made  a  single  outcry  of  any  kind  or 
character  to  attract  the  attention  of 
anyone  who  might  be  in  the  house, 
or  any  passer-by.  With  the  element 
of  resistances  wholly  laddng,  there  is 
no  evidence  of  rape. 

The  plaintiff  in  two  trials  in  the 
lower  court  and  in  the  appeal  to  this 
court  tried  her  case  upon  the  theory 
that  she  was  entitled  to  damages  by 


reason  of  the  alleged  rai»e  com- 
mitted upon  her.  The  question  that 
presents  itself  for  our  consideration 
is,  she  having  failed  to  establish  a 
cause  of  action  for  rape  for  the  rea- 
sons above  stated,  may  she  recover 
upon  a  cause  of  action  upon  which 
she  did  not  rely  in  the  trial  court  or 
in  this  court?  The  opinion  as  writ- 
ten by  Justice  Robinson  in  effect 
holds  that  she  may.  If  she  may  re- 
cover upon  other  grounds  than  those 
upon  which  the  action  was  main- 
tained, what  are  those  grounds  ?  As 
I  understand  the  theory,  in  the  opin- 
ion of  the  court,  it  is  upon  the 
ground  of  assault.  In  such  an  as- 
sault there  would  no  doubt  exist 
as  a  basis  for  damages  the  injured 
feelings  of  the  plaintiff  and  the  noen- 
tal  suffering  and  anguish  to  which 
she  was  subjected  by  reason  of  the 
assault;  that  would  probably  be  a 
sufficient  basis  to  support  the  judg- 
ment in  question.  If  all  the  conse- 
quences which  followed  from  such 
assault,  accompanied  by  sexual  in- 
tercourse, resulting  in  the  plaintiff's 
becoming  pregnant  and  being  deliv- 
ered of  a  child,  are  to  be  considered 
in  connection  with  the  assault,  and 
as  a  part  or  consequence  of  it,  the 
judgment  may  be  sustained  upon 
that  theory.  Under  the  theory  laid 
down  in  uie  case  of  Ingwaldson  v. 
Skrivseth,  7  N.  D.  388,  75  N.  W. 
772,  no  recovery  can  be  had  by  an 
unmarried  female  for  her  own  se- 
duction. Assuming  that  to  be  the 
law  of  this  state,  the  judgment  can 
be  sustained  only  upon  tiie  theory 
that  it  is  damages  for  an  assault.  I 
concur  in  the  result  arrived  at  in  the 
opinion  of  Justice  Robinson. 


ANNOTATION. 

EzcasNve  or  inadequate  damages  for  an  asiaalt  or  assanlt  and  battery  upon  • 

female. 

L  In  genenl,  1074. 
n.  Not  excetaive,  1076. 

III.  SxceiUHve^  1078. 

IV.  Adequate,  1079. 
V.  Amounts  not  attacked,  1079. 


J.- 1»  general.- 


general  to  recover  damages  for 
saults  upon  female  peraons  is  treated 
in  the  note  to  Wright  v.  Starr,  ante, 
d86;  and  the  measure  of  damages  in 
such  actions  in  1^  note  to  Austin  ▼. 
Metropolitan  L.  Ins.  Co.  ante,  1062. 


The  question  as  to  civil  actions  in         As  pointed  Out  la  the  latter  note. 
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tb«  measara  of  damages  recoyeri^U 
for  an  assault  upon  a  female  is  based 
apon  compensation  for  the  actual  in- 
jai7  suffered  by  her,  and  the  sense  of 
BhtaoB,  humiliation,  disgrace,  nor- 
tiflcatittB.  ete»  fih«  suffers  by  reason 
of  the  asaault;  and  in  somp  eircum- 
stanoeiB  she  is  entitled  to .  exeamplarjr 
or  punitive  damages. 

In  Riflel  ▼.:  Letts  (1916)  31  Cat  App. 
•426,  IM  Pae.-846,  the  court,  in  sus- 
taining a  verdict  in'  an  action  of  this 
kind  against  an  attaclc  that  it  was  «x- 
«e88ive,  stated  a  principle  of  general 
applicatioh  to  the  effect  that,  '^in  con- 
sidering an  attaclc  upon  a  verdict  as 
excessive,  the  appellate  court  must 
treat  every  conflict  of  the  evidence  as 
resolved  iq  favor  of  the  respondent, 
and  must  give  him  the  benefit  of  every 
inference  that,  can  reasonably  be 
drawn  in  support  of  bis  claim." 

This  annotation,  besides  .showing 
the  damivoa  allowed  in  this  class  of 
action  which  have  been  upheld  against 
attaeka  that:  they  were  exeessive,  or 
have  been  held  vulnerable  tot  such  at- 
tacks, and  ISiose  which  have  been 
upheld  as  against  attacks  that  they 
were  inadequate,  has  collected  in  the 
last  division  the  aitaounts  allowed  in 
eases  In  which  judgments  for  the 
plaintiff  were  affirmed,  there  being,  so 
far  as  the  reports  show,  no  specific  at- 
tack upon  them  as  excessive  or  inad- 
equate 

tl.  Ifot  eaoewive. 

The  following  amounts  have  been 
^dd  by  iqpfpellate  courts  not  excessive : 

-» $6,600  to  a  girl  for  an  assault 
by  the  wife  of  her  employer,  who 
•claimed  that  the  plaintiff  was  guilty 
•«f  improper  relations  with  her  hus- 
hand  and  that  it  alienated  his  'affec- 
-tions.  It  did  not  appear  that  the 
-plaintiff  suffered  any  serious  physical 
injury  from  the  assault,  Hageman  v. 
Yanderdoes  (1914)  15  Ariz.  312, 
L.BJL1916A,  491,  188  Pac.  1053,  Ann. 
Cas.l915D,  1197; 

—  $5,000  for  the  forcible  ravishment 
of  the  plaintiff,  Jensen  v.  Lawrence 
(1916)  94  Wash.  148, 162  P»c,  40,  Ann. 
Cas.  1917E,  183; 


— $6,000  ($3,000  compensatory,  and 
$2,000  punitive)  for  an  assault  upon 
a  female  by  shooting  her  through  the 
arm,  where  she  suffered  great  pain 
therefrom,  and  was  entirely  helpless 
and  could  not  move  for  three  w«eks, 
and  was  comfined  to  her  home  two  and 
one-half  i^ontbs,'  and  six  months  later, 
#t  th9  time  of  the  trial,  was  unable 
to  do  any  wodc,  while  prior, to  her  in- 
juries she  earned  $10  to  $1S  par  with, 
Pine  Bluff  A  A.  R.  R.  Ce.  v.  Wajihing- 
ton  (1915)  116  Ark.  179,  172  S.  W. 
S72; 

—  $5,000  for  assault  and  battery 
npon-  a  married  woman,  resulting  in 
physical  injuries  which  are  per- 
manent arid  progressive,  Labonte  v. 
Davidson  (1918)  81  Idaho,  644,  175 
1*ac.  588; 

—  $3,000  (reduced  from  $6,000  by 
remittitur)  for  assault  upon  a  woman 
by  carrying  her  from  apartments  out 
on  the  public  street  in  a  bed  which 
she  was  occupying,  and  removing  the 
cover  8ufiBk;iently  to  expose  her  to  ob- 
servation. Fitch  v.  Huff  (1914)  134 
C.  C.  A.  81,  218  Fed.  17; 

—  $2,750  for  assault  and  battery 
committed  upon  a  woman  in  a  public 
place,  by  striking  and  swearing  at  her 
and  calling  her  names,  Crosby  v. 
Bradley  (1890)  11  Ky.  L.  Rep.  964<; 

—  ^700  (reduced  from  ^,200  by 
trial  court)  to  a  wife  in  an  action 
against  the  husband  for  assault  and 
.battery,  there  being  evidence  that  the 
husband  assaulted  the  wife  upon 
catching  her  in  the  act  of  adultery 
with  a  man  niiom  he  procured  to  com- 
mit the  act,  Kelley  v.  Kelley  (1893) 
8  Ind.  App.  606.  84  N.  E.  1009; 

—  $2,500  for  injuries  resulting  from 
striking  the  plaintiff  and  causing  her 
to  fall  into  a  stream  of  water  and  ren- 
dering her  unconscious;  she  was  con- 
fined to  her  bed  for  a  week,  and  had 
not  since  entirely  recovered,  Clark  v. 
Aldenhoven  (1914)  26  Colo.  App.  501, 
143  Pac.  267; 

—  $2,500  for  an  assault  and  battery 
upon  a  woman  by  violently  assaulting 
her  and  pulling  her  about  the  y^rd, 
and  finally  putting  her  into  a  cage  and 
keeping  her  there  about  an  hp^r,  ex- 
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posed  to  public  view,  Riffel  ▼.  Letts 
(1916)  81  CaL  App.  426,  160  Pac.  845; 
— 12,600  for  assaulting  and  ravish- 
ing a  girl  between  fifteen  and  sixteen 
years  old,  Hartwig  v.  Kell  (1917)  199 
Mich.  608,  165  N.  W.  693; 

—  92,000  ($1,600  actual  and  $600 
exemplary)  for  assault  upon  and  at- 
tempt to  forcibly  ravisli  a  married 
woman,  Weber  v.  Weber  (1919)  — 
Okla.->,  179  Pac.  81; 

—  $2,000  ($1,000  compensatory,  and 
$1,000  punitive)  for  an  indecent  as- 
sault, Booher  v.  Trainer  (1913)  172 
Mo.  App.  376,  167  S.  W.  848; 

—  $2,000  for  an  assault  upon  a  wo- 
man by  pointing  a  pistol  at  her,  caus- 
ing shock  and  fright,  from  which  she 
did  not  recover  for  about  two  months, 
Winston  v.  Terrace  (1914)  78  Wash. 
146,   188  Pac.  673; 

—  $2,000  for  an  assault  by  striking 
a  woman  on  the  head,  causing  injuries 
to  the  right  side  of  her  head  and  right 
shoulder,  causing  extreme  pain  and  a 
prostrated  condition  which  developed 
neuritis  and  inflammation  of  the 
nerves,  from  which  plaintiff  was  still 
suffering  at  the  time  of  the  trial,  Kast 
V.  Link  (1911)  90  Neb.  25.  182  N.  W. 
717; 

—  $2,000  for  assault  resulting  in  the 
miscarriage  of  the  plaintifF  and  phys- 
ical injuries  not  clearly  shown  to  be 
permanent  in  character.  She  was, 
however,  confined  to  her  bed  for  a 
week  or  ten  days,  during  part  of  which 
time  she  vomited  blood  and  suffered 
pain,  and  after  her  miscarriage  she 
was  in  bed  most  of  the  time  for  two 
years,  Barr  v.  Post  (1898)  66  Neb.  698, 
77  N.  W.  128; 

—$1,600  ($600  actual,  and  $1,000 
exemplary  damages)  for  assault  com- 
mitted by  a  father-in-law  of  the  plain- 
tiff in  ejecting  her  from  premises 
occupied  by  her  and  her  husband,  al- 
though owned  by  the  defendant,  where 
he  assaulted,  beat,  and  pushed  her, 
and  caused  her  serious  physical  in- 
jury, Redfleld  v.  Redfield  (1888)  75 
Iowa,  435,  39  N.  W.  688; 

—  $1,500  held  to  be  manifestly 
righteous,  just,  and  moderate  for  forc- 
ible ravishment  of  the  plaintiff,  result- 
ing in  her  pregnancy  and  subsequent 
birth  of  a  child,  although  the  evidence 


did  not  show  great  resistance  on  the 
part  of  the  plaintiff.  Bye  v.  Isaacson 
(reported  herewith)  ante,  1067; 

—  $1,500  for  an  assault  upon  » 
woman  by  her  divorced  husband,  al- 
though she  apparently  did  not  suffer 
serious  physical  injury,  Bartlett  v. 
BarUett  (1918)  40  &  D.  644, 168  N.  W. 
638; 

— $1,260  for  an  astwalt  nuking  the 
plaintiff's  arm  black  and  blae,  and 
rendering  her  hysterical  for  some 
days,  although  she  was  able  to  be 
about  the  day  following  the  assault, 
Chicago  Consol.  Traction  (k).  v.  Ma- 
honey  (1907)  230  ra.  562,  82  N.  E.  868, 
aiHrming  (1907)  131  III.  App.  691; 

—  $1,225  for  an  indecent  assault 
upon  a  girl  nineteen  years  old,  result- 
ing in  a  severe  shock  to  her  nervous 
system,  exciting  her,  causing  her  to 
be  under  the  doctor's  care  for  many 
months.  She  also  suffered  a  couple 
of  months  from  an  injury  to  her  back, 
Eaton  V.  Thrift  (1908)  —  R  L  — ,  69 
Atl.  764: 

—  $1,200  for  spitting  in  a  woman's 
face.  Draper  v.  Baker  (1884)  61  Wis. 
460,  60  Am.  Rep.  143,  21  N.  W.  627; 

—  $1,000  for  an  assault  by  threaten- 
ing a  woman  in  her  own  home,  al- 
though the  defendant  did  not  come  in 
physical  contact  with  hear,  she  claim- 
ing that  the  fright  resulted  in  her 
miscarriage,  Austin  v.  Moffett  (1911) 
118  Minn.  290,  129  N.  W.  388; 

—  $1,000  for  a  wilful  and  wanton 
assault  upon  a  married  woman  in  her 
bedroom  in  the  nighttimie.  Hidden  v. 
Baker  (1914)  190  IlL  App.  661; 

—  $1,000  for  an  assault  by  ehoidng 
and  pushing  a  woman,  cavBing  her  to 
fall  into  a  well,  thereby  braising  and 
injuring  her.  Sturgeon  v.  Sturgeon 
(1891)  4  bid.  App.  232,  80  N.  E.  806; 

—  $1,000  for  taking  indecent  famil- 
iarities with  a  girl  seventeen  years 
old,  Collins  v.  WUson  (1897)  18  Ky. 
L.  Rep.  1049,  39  S.  W.  83; 

.  . — $1,000  for  an  assault  and  battery 
on  an  old  woman  sixty-eight  years  of 
age  by  jerking  her  from  her  cot,  knock- 
ing her  to  the  floor,  dragging  her  over 
the  room,  choking  her,  breaking  two 
ribs,  caving  in  her  breast,  and  causing 
shock  to  her  nervous  system  to  the 
extent   of   producing   diabetes,   from 
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which  she  died  shortly  after  the  trial 
in  the  trial  court,  Weatherly  v.  Manatt 
(1919)  —  Okla.  — ,  179  Pac.  470; 

— (1,000  for  an  assault  and  battery 
vpon  the  plaintiff,  resulting  in  some 
physical  injury,  the  extenj^of  which, 
however,  was  not  clear,  Stevens  v. 
Friedman  (1905)  68  W.  Va.  78,  51  S. 
E.  132; 

—  ISiOO  actual  damages  (after  re- 
mitting (500  exemplary  damages)  for 
wanton  assault  by  the  defendant  upon 
the  plaintiff  by  throwing  her  to  the 
ground,  resulting  in  her  physical  in- 
juries, the  extent  of  whidh  were  not 
clear,  tilthough  the  plaintiff  claimed  to 
be  still  suffering  therefrom  at  the  time 
of  the  trial,  Williams  v.  Williams 
(1908)  132  Mo.  App.  266,  111  S.  W. 
837; 

—  $800,  where  the  defendants.  In 
unlawfully  ejecting  a  school-teacher 
from  the  school  ro.om,  acted  in  a  rude, 
insolent,  and  angry  manner,  even 
though  they  did  not  seriously  injure 
her,  Johnson  v.  Putnam  (1884)  95 
Ind.  67; 

—  $800  for  an  assault  upon  a  female 
clerk  by  the  manager  of  a  store,  in 
publicly  and  forcibly  searching  her 
pocket  for  money  he  claimed  the  clerk 
had  received ^from  a  customer  and  had 
appropriated'  Kress  v.  Lawrence 
(1908)  158  Ala,  652,  47  So.  574; 

— 1750  for  a  violent  and  vicious  as- 
sault accompanied  by  language  of 
scandalous  and  profane  character, 
tending  to  defame  and  vilify  the  plain- 
tiff, Neilsen  v.  Hovander  (1909)  56 
Wash.  93,  105  Pac.  172,  21  Ann.  Cas. 
118; 

—  $700  for  hugging  and  kissing  a 
married  woman  against  her  will.  Rags- 
dale  V.  Ezell  (1899)  20  Ey.  L.  Bep. 
1567,  49  S.  W.  775; 

— $500  for  an  indecent  assault  up- 
on a  woman,  although  the  physical  in- 
jury to  her  is  insignificant,  Bruske  v. 
Nugent  (1903)  116  Wia.  488,  93  N,  W. 
464; 

—  $500  for  the  act  of  an  employer 
in  violently  taking  a  servant  girl  from 
her  bed  and  kicking  her,  although  no 
permanent  injury  resulted.  Tinkle  v. 
Dunivant  (1886)  16  Lea  (Tena.)  503; 

— $500  for  an  assault  upon  a  woman 
by  seizing  her,  throwing  her  down. 


aad  kicking  her.  Peddle  v.  Gaily 
(1906)  109  App.  Div.  178,  95  N.  Y. 
Supp.  652; 

—  $500  to  a  father,  for  an  assault 
upon  and  criminal  abuse  of  his  infant 
daughter,  Nyman  v.  Lynde  (1904)  93 
Minn.  257,  101  N.  W.  163; 

—  $500  for  an  indecent  assault  by 
the  defendant,  tipping  plaintiff  under 
the  chin,  and  undertaking  to  put  his 
arm  around  her,  Atkins  v.  Gladwish 
(1889)  26  Neb.  890,  41  N.  W.  347. 

—  $600  for  an  indecent  assault  upon 
a  married  woman,  causing  her  phys- 
ieal  and  mental  suffering.  Wolf  v. 
Trinkle  (1885)  103  Ind.  356,  8  N.  E. 
110; 

— $500  for  assault  by  ejecting  the 
plaintiff  from  the  house  of  assembly, 
although  no  serious  physical  injury 
was  suffered  by  her,  Hubert  v.  Payspn 
(1903)  36  N.  S.  211; 

—  $500  damages  to  the  husband,  for 
an  indecent  assault  upon  his  wife, 
Krause  v.  Spinn  (1899)  21  Tex.  Civ. 
App.  510,  52  S.  W.  91; 

—  $600  (reduced  by  the  trial  court 
from  $1,200)  for  an  assault  by  the  de- 
fendant by  shaking  his  fist  in  the 
plaintiff's  face  and  using  toward  her 
vile  and  opprobrious  language,  Howell 
V.  Winters  (1910)  68  Wash.  486,  108 
Pac.  1077; 

—  $450  (compensatory  and  pun- 
itive) for  an  assault  and  battery  on  a 
sixteen-year-old  girl,  by  throwing  her 
down,  a  flight  of  stairs,  August  v. 
Finnerty   (1908)   30  Ohio  C.  C.  380; 

—  $400  (after  being  reduced  by  re- 
mittitur  from    $1,000)    for    indecent 
assault  with   an   attempt  to  commit'' 
rape,  Rogers  v.  Winch  (1889)  76  Iowa, 
546,  41  N.  W.  214; 

—  $400,  for  assault  and  battery  com- 
mitted upon  the  plaintiff,  by  attempt- 
ing to  smoke  her  out  of  the  house 
while  she  was  lying  sick  in  bed.  Wood 
V.  Young  (1899)  20  Ky.  h.  Rep.  1931, 
60S.  W,  541; 

—  $400  for  assault  by  a  woman  out- 
rageously kicking  another  and  beating 
her  with  a  barrel  stave,  Faulkner  v. 
Davis  (1897)  18  Ky.  L.  Rep.  1004,  38 
S. W.  1049; 

—  $385.25  for  injuries  resulting  to  s 
woman  from  being  kicked  in  hw  side, 
the  injury  being  severe,  but  not  se- 
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rious,  Rogers  v.  Foote  (1912)  109  Me. 
564,  84  Atl.  648; 

—  ^300  (reduced  from  $500  by  trial 
court)  for  an  assault  upon  a  young 
girl  by  the  act  of  the  defendant  in 
rushing  from  a  place  of  business  and 
grabbing  plaintiff  by  the  arm  and 
cursing  and  shoving  her,  although  the 
plaintiff  was  not  physically  injured 
except  that  her  arm  was  sore  and  she 
felt  humiliated,  Johnson  t.  Lamm 
(1910)  156  111.  App.  287; 

— 1360  for  assault  upon  plaintiff  in 
s  public  place,  although  no  physical 
injury  was  inflicted,  Parriconi  v. 
Greco  (1905)  115  La.  668,  89  So.  699; 

— 1300  for  injury  caused  by  strik- 
ing the  plaintiff  on  the  arm  with  a 
cane,  partially  disabling  her  for  six 
weeks,  Long  v.  McWilliams  (1902)  11 
Okltu  662,  69  Pac.  882; 

—  $250  for  an  assault  and  battery 
upon  a  pregnant  woman,  resulting  in 
a  miscarriage  and  permanent  physical 
injuries,  Goracke  t.  Hintz  (1882)  IS 
Neb.  890,  14  N.  W.  379; 

— 1160  (reduced  by  the  trial  court 
from  |250)  for  an  assault  by  a  woman 
employer  upon  her  domestic  servant 
by  striking  her  and  pulling  her  hair, 
Gungrich  v.  Anderson  (1915)  189 
Mich.  144,  165  N.  W.  879. 

III.  BxceBsive, 
The  following  amounts  have  been 
held  by  appellate  courts  to  be  exces- 
sive and  reversed  or  reduced  to  the 
amounts  indicated: 

—  $10,500,  reduced  to  $5,000,  dam- 
age to  plaintiff  for  an  assault  upon 
her  by  her  mother-in-law,  which  ap- 
parently did  not  result  in  any  serious 
physical  injury  to  her.  Smith  v.  Smith 
(1915)  185  Mich.  172,  151  N.  W.  647; 

—  $8,000  for  ravishment,  resulting 
in  the  birth  of  a  child,  held  excessive 
and  reduced  to  $3,000,  Garvick  v.  Bur- 
lington, C,  R.  &  J^.  R.  Co.  (1906)  131 
Iowa,  415,  117  Am.  St  Rep.  482,  108 
N.  W.  827; 

—  $3,500  for  assault  with  an  intent 
to  produce  an  abortion,  where  no  per- 
manent injury  was  shown  and  the 
plaintiff  voluntarily  submitted  to  an 
operation  by  some  of  the  defendants, 
and  took  medicine  given  by  one  of 
them,  Courtney  v.  Clinton  (1897)  18" 
Ind.  App.  620,  48  N.  B.  799; 


■  — $2,600,  reduced  to  $1,000,  for  an 
assault  upon  the  plaintiff  by  taking 
from  her  possession  a  box  and,  after 
examining  the  contents,  returning  it 
to  her,  she  having  suffered  no  physical 
injury,  although  she  did  suffer  humil- 
iation, shame,  and  mortification,  Lon- 
ergan  v.  Small  (1909)  81  Kan.  48,  25 
L.R.A.(N.S.)  976,  105  Pac.  27; 

— 12,600  held  excessive  damages 
for  merely  assaulting  a  woman  by 
holding  her  and  undertaking  to  raise 
her  clothing',  and  soliciting  inter- 
course with  her,  Timmons  v.  Broyles 
(1868)  47  m.  92; 

— $2,000  (reduced  by  the  trial  court 
from  $is,000)  held  excessive  and  re- 
duced to  $760,  for  an  assault  and  bat- 
tery upon  a  woman  in  attempting  to 
prevent  her  from  getting  into  the 
front  seat  of  an  automobile  which  the 
defendant  was  about  to  remove  from 
the  garage  of  the  plaintiffs  husbandr 
on  the  ground  that  it  had  been  sold 
to  the  husband  on  conditional  sale  and 
he  had  failed  to  pay  for  it,  Geissler  v. 
(Teissier  (1917)  96  Wash.  160, 164  Pac. 
746,  .166  Pac.  1119; 

—  $2,500  reduced  to  $1,000,  for  an 
assault  committed  by  the  defendant  in 
jerking  a  package  from  plaintiff  when 
she  was  ip  his  store  and,  kfter  examin- 
ing the  contents  and  ascertaining  that 
it  was  purchased  at  another  store,  or- 
dering her  from  his  store,  Lonergan 
V.  Small  (Kan.)  supra; 

—  $1,700  for  an  assault  in  striking 
the  plaintiff  with  a  hammer  or  hatch- 
et, although  no  serious  injury  was  in- 
flicted, is  so  excessive  as  to  require  a 
reversal  of  the  action,  Hennies  v. 
Vogel  (1877)  87  IlL  242; 

—  $1,700  for  assault  with  intent  to 
commit  a  r&pe  was  held  excessive  in 
view  of  prejudicial  testimony  against 
defendant;  the  court  eaid  that.  Judg- 
ing from  the  amount  of  the  verdict, 
and  in  view  of  the  idiole  testimony 
when  taken  together,  the  jury  would 
seem  to  have  been  led  to  their  verdict 
by  the  consideration  of  something  else 
than  the  legitimate  testimony  in  the 
case,  Sutton  v.  Johnson  (1871)  62  III. 
209; 

—  $1,000-  ($800  actual,  and  $200 
punitive)  reduced  to  $800.  for  an  as- 
sault by  a  woman  standing  toward 
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the  plaintiff  In  tbe  character  of  loco 
parentis;  the  defendant  whipped  the 
plaintiff  upon  her  bare  back  with  some 
article,  causing  severe  although  not 
serious  physical  iiuuries,  Dix  v.  Mar- 
tin (1913)  171  Mow  App.  266,  157  S. 
W.  183. 

IF.  AOequate, 

Fifty  dollars  was  held  not  Inad- 
equate damages,  where  it  did  not  ai>> 
pear  that  the  plaintiff  was  seriously 
injured,  and  she  was  largely  to  blame 
for  the  assault.'  Keller  v.  Lewis 
(1902)  116  Iowa,  869,  89  N.  W.  1102. 

F.  Atnountt  not  attacked. 

The  following  amounts  have  been 
allowed  in  cases  in  which  judgments 
for  the  plaintiff  were  affirmed,  there 
having  been,  so  far  as  the  reports 
show,  no  specific  attack  made  upon 
them  as  excessive  or  inadequate : 

— 15,000  awarded  as  damages  for 
fright  to  a  woman,  caused  by  pointing 
a  pistol  at  her  and  threatening  her  and 
frightening  her^  Casteel  v.  Brooks' 
(1916)  46  Olila.  189,  148  Pac.  168; 

— 86,000  for  assault  with  intent  to 
ravish,  resulting  in  bodily  damage, 
with  bruises  and  injuries  creating 
bodily  weakness,  and  the  aggravation 
of  a  malady  acc<Hnpanled  with  fits, 
ElUott  V.  Van  Buren  (1875)  88  Mich. 
48,  20  Am.  Rep.  668; 

—  86,000  ($3,000  actual,  and  $2,000 
punitive)  damages  for  the  ravishment 
complained  of,  Williams  v.  Collins 
(1914)  180  Mo.  App.  146,  167  S.  W. 
1189; 

— 14,600  for  an  assault  and  battery 
without  justification,  although  it  re- 
sulted in  only  minor  physical  injuries, 
Stark  V.  Epler  (1911)  69  Or.  262,  117 
Eac.  276; 

—  $4,376  for  th6  rape  of  a  female 
nnder  the  age  of  consent,  which  re- 
sulted in  the  birth  of  a  child,  the  act 
being  with  the  consent  of  the  plaintiff, 
Priboth  V.  Haveron  (1914)  41  Okla. 
692,  139  Pac.  973; 

—  18,000  ($1,300  actual,  and  $1,700 
exemplary)  for  the  forcible  defilement 
of  the  plaintiff,  resulting  in  her  preg- 
nancy, Linville  v.  Green  (1907)  125 
Mo.  App.  289,  102  S.  W.  67; 

— 12,000'  for  cruelly  whipping  a 
child  by  a  person  standing  in  loco  par- 


entis, Clasen  v.  Pruhs  (1903)  69  Neb. 
278,  96  N.  W.  640,  6  Ann.  Cas.  112; 

—  $2,000  for  an  assault  by  striking 
plaintiff  with  a  whip,  although  not  ap- 
parently doing  her  any  serious  phys- 
ical injury.  Corning  v.  Coming  (1851) 
6N.y.97; 

—  $1,500  for  an  indecent  assault 
upon  a  woman  by  entering  her  bed- 
room at  night  when  she  was  In  bed, 
the  defendant  having  practically  dis- 
robed himself,  McGlone  v.  Hauger 
(1913)  56  Ind.  App.  243,  104  N.  E.  118; 

—  $1,500  for  an  assault  upon  the 
plaintiff  and  her  forcible  defilement, 
Schenk  v.  Dunkelow  (1888)  70  Mich. 
89,  87  N.  W.  886; 

—  $1,200  for  the  rape  of  a  female 
under  the  age  of  consent,  although  she 
consented  thereto,  Boyles  v.  Blanken- 
hom  (1915)  168  App.  Div.  388,  158 
N.  y.  Supp.  466,  affirmed  in  (1919) 
220  N.  Y.  624,  116  N.  E.  443; 

—  $1,000  for  an  assault  and  battery 
upon  plaintiff  by  her  brother.  No  se- 
rious or  permanent  injury  was  suffered 
by  her,  and  no  claim  was  made  for 
exemplary  damage,  Linnan  v.  Linnan 
(1912)   131  La.  635,  69  Sa  981; 

— $1,000  ($400  actual,  and  $600 
punitive)  damages  to  a  father,  for  th* 
forcible  defilement  of  his  daughter, 
resulting  in  physical  injury  to  her, 
Mohelsky  v.  Hartmeister  (1897)  68 
Mo.  App.  318; 

—  $1,000  for  assault  and  battery 
ciHnmitted  by  ravishment,  followed  by 
the  birth  of  a  child.  List  v.  Miner 
(1901)  74  Conn.  60,  49  Atl.  866; 

—  $1,000  to  a  married  woman  by  be- 
ing ejected  from  premises  by  the  sher- 
iff, where  the  latter  was  unable  to 
justify  the  ejection.  The  opinion  does 
not  indicate  that  the  plaintiff  suffered 
any  physical  injury,  Isley  v.  Huber 
(1873)  46  Ind.  421; 

—  $976  for  an  assault  upon  a  woman 
by  threatening  her,  causing  her  to 
suffer  a  miscarriage,  Barbae  v.  Reese 
(1883)  60  Miss.  906; 

—  $900  ($400  actual,  and  $600  pu- 
nitive) for  an  indecent  assault  by  a 
man's  breaking  into  the  plaintiff's 
home  in  the  nighttime,  and  while  she 
was  lying  in  bed  placing  his  hand  up- 
on her  person,  Lemmons  v.  Robertson 
(1912)  164  M«.  App.  85, 148  S.  W.  189; 
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—  $800  for  assault  with  a  poker  and 
a  whip,  breaking  the  metacarpal  bone 
of  the  plaintiff's  left  hand,  and  bruis- 
ing her  considerably  about  the  head, 
shoulders,  and  sides,  Dimick  v.  Downs 
(1876)  82  IlL  570; 

—  $750  actual  damages  for  assault 
by  grabbing  the  plaintiff  and  holding 
her  tightly  and  trying  to  throw  her 
upon  the  couch  and  pulling  up  her 
clothing,  although,  upon  the  plaintiff 
getting  loose  from  the  defendant  and 
telling  him  to  go,  he  went.  Marts  v. 
Powell  (1918)  176  Mo.  App.  124,  161 
S.  W.  871; 

— $700  (reduced  by  trial  court  from 
$1,200)  for  an  assault  and  battery 
which  did  not  result  in  any  serious 
physical  injury,  Howell  v.  Winters 
(1910)   58  Wash-  436,  108  Pac,  1077; 

—  $683  for  an  assault  and  battery 
committed  upon  plaintiff  by  taking 
from  her  a  clock  in  her  possession.  It 
does  not  appear  that  she  suffered  any 
permanent  physical  injury,  Gerstein 
V.  Adams  Co.  (1919)  —  Wis.  — ,  178 
N.  W.  209; 

— $600  for  assault  and  battery  com- 
mitted by  the  occupant  of  the  leased 
premises,  although  no  serious  physical 
injury  was  inflicted,  Hubbard  v.  Perlie 
(1905)  25  App.  D.  C.  477; 

—  $500  awarded  for  an  assault  made 
with  a  whip,  resulting  in  plaintiff's 
suffering  a  miscarriage  and  such  in- 
jury to  her  health  as  to  prevent  her 
performing  hard  work,  Stone  v.  Moore 
(1891)  83  Iowa,  186,  49  N.  W.  76; 

— $500  for  the  act  of  the'  defendant 
in  laying  his  hand  upon  a  woman's 
face  and  permitting  it  to  drop  to  her 
breast,  and  squeezing  her  breast, 
Hatchett  v.  Blacketer  (1916)  162  Ky. 
266, 172  S.W.  538; 

— $500  for  assault  upoA  a  married 
woman,  temporarily  disabling  her, 
Hamm  v.  Romine  (1884)  98  Ind.  77; 

— $500  for  an  assault  with  attempt 
to  conunit  rape,  Kinneberg  v.  Kinne- 
berg  (1899)  8  N.  D.  311,  79  N.  W,  337; 

—  $850  for  an  assault  upon  a  woman 
in  her  place  of  business  in  the  pres- 
ence of  a  number  of  people,  where  the 
defendant  also  grossly  insulted  the 
plaintiff,  Parriconi  v.  Greco  (1905) 
116  La.  668,  39  So.  599; 


—  $345  for  an  assault  by  a  landlord 
in  forcibly  removing  the  plaintiff  from 
the  premises  occupied  by  a  tenant,  up- 
on whom  the  plaintiff  was  calling, 
Suggs  T.  Anderson  (1868)  12  Ga.  461; 

—  $300  for  assault  witii  attempt  to 
secure  illicit  intercourse  with  the 
plaintiff,  Stratton  v.  Nichols  (1850)  20 
Conn.  327; 

—  $300  for  an  assault,  by  the  act  of 
one  woman  in  threatening  to  strike 
another  and  calling  her  poor  white 
trash.  Western  U.  Teleg.  Co.  v.  Bow- 
doin  (1914)  —  Tex.  Civ.  App.  — ,  168 
S.  W.  1; 

—  $300  for  an  assault  by  indacing 
a  feeble  old  woman  to  leave  her  house, 
and  then  locking  her  out  and  forcibly 
preventing  her  re-entry,  Jacobs  v. 
Hoover  (1864)  9  Minn.  204,  Gil.  189; 

—  $300  for  an  assault  by  frighten- 
ing the  plaintiff  and  threatening  to 
strike  her,  Plonty  v.  Murphy  (1901) 
82  Minn.  268,  84  N.  W.  1005; 

—  £60  for  an  assault  in  forcibly  cat- 
ting off  the  plaintiff's  hair,  Forde  t. 
Skinner  (1890)  4  Car.  &  P.  (Eng.) 
289; 

—  $260  for  an  assault  and  battery 
claimed  to  have  resulted  in  -the  mis- 
carriage of  the  plaintiff,  Jones  ▼. 
Parker  (1908)  81  S.  C  214,  62  S.  E. 
261; 

—  $200  for  an  assault  upon  the  cleric 
of  the  defendant,  by  his  publicly  lay- 
ing hands  upon  her,  and  leading  her  to 
the  basement  of  his  store  and  search- 
ing her,  and  taking  from  her  money 
found  upon  her  person,  Henderson  v. 
Agon  (1907)  148  Mich.  262,  111  N.  W. 
778; 

—  £40  for  an  assault  by  throwing 
water  upon  plaintiff,  Simpson  v.  Morris 
(1813)  4  Taunt  821, 128  Eng.  Reprint, 
665; 

— $150  for  an  assault  upon  a  mar- 
ried woman  in  taking  property  from 
her  which  bad  been  sold  to  her  hus- 
band upon  conditional  sale..  It  does 
not  appear  that  the  plaintiff's  wife 
suffered  any  injury  from  the  assault, 
Silverstein  v.  Kohler  (1919)  —  CaL 
— ,  183  Pac.  461; 

—  $100  for  assault  and  battery  up- 
on plaintiff  by  drawing  a  pistol  upon 
her,  and  cursing  and  threatening  to 
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kick  her.  Pagan  v.  Drake  Furniture 

Co.  (1906)  73  S.  C.  364,  58  S.  E.  642; 

^—  $100  for  strikinc  a  woman  a  light 


blow  in  the  face,  Deppeart  ▼.  Rombotis 
(1905)  115  La.  49,  38  So.  890. 

A.6.  S. 


DES  ARC  OIL  MILL,  Appt, 

V. 

WESTERN  UNION  TELEGRAPH  COMPANY. 

Arkanaaa  Supreme  Court—Jttnutuy  S8,  10 IS, 
(132  Ark.  335,  201  S.  W.  273.) 

Telesrapli  —  injury  —  duty  to  minimize  damages  —  breakinsr  contract. 

1.  The  rule  that  one  injured  by  the  negligence  of  a  telegraph  company 
must  adopt  eveiy  available  method  of  minimizing  the  damages  does  not 
require  him  to  break  his  own  contract,  which  grows  out  of  a  message 
negligently  changed  in  tranamiasion,  in  order  to  protect  the  telegraph  com- 
pany from  the  c(»iaequences  of  its  negligence. 

iSee  note  on  this  question  begirming  on  page  1090.] 


Contract  —  offer  by  telegraph  —  re- 
sponsibility for  cMxect  dellTory  of 
message. 

2.  One  making  an  offer  by  telegraph 
is  responsible  for  the  correct  trans- 
mission of  the  message,  and  is  bound 
by  it  in  the  terms  in  which  it  is  de- 
livered to  the  party  addressed. 

[See  6  R.  C.  L.  601.] 
Principal  and  agent  —  carrier  of  tel- 
egraph nessage. 

3.  The  carrier  of  a  telegraph  mes^ 
sage  is  the  agent  of  the  sender. 

[See  6  B.  C.  L.  601.] 

Telegraph  —  provision  against  liabil- 
ity for  mirepeated  mesaage  —  va- 
lidity. 

4.  A  provision  in  a  contract  for 
transmitidng  a  telegram,  relieving  the 
company  from  liability  for  mistake  in 
an  unrepeated  message,  is  void. 

Carrier  —  exmption  from  liaUlity  — 
validity. 

6.  A  public  carrier's  contract  ex- 
empting it  from  liability  for  negli- 
gence of  its  own  servants  is  void. 

[See  6  S.  C.  L.  &] 


Telegraph  —  unrepeated  message  — 
efrect  of  statute. 

6.  A  provision  in  a  contract  for 
transmitting  a  telegram,  relieving  the 
company  from  liability  for  mistake  in 
unrepeated  messages,  is  not  validated 
by  the  act  of  Congress  providing  that 
all  charges  shall  be  reasonable  and 
permitting  classification  of  messages 
inter  alia  into  repeated  and  unrepeat- 
ed messages. 

Damages  —  stipulation  in  tel^rram  to 
fix  —  validity. 

7.  A  stipulation  in  a  contract  for 
transmitting  a  telegram,  fixing  the 
maximum  liability  for  mistake  in 
transmission,  cannot  be  sustained  as 
a  stipulation  for  value,  since  the  dam- 
ages which  may  follow  from  breach 
of  a  contract  to  transmit  a  telegram 
cannot  be  known  in  advance. 
Commerce  —interference  —  imposing 

liability  on  telegraph  company. 

8.  Adherence  to  the  common-law 
principle  which  invalidates  a  contract 
by  a  telegraph  company  limiting  its 
liability  for  negligently  transmitting 
a  message  does  not  unconstitutionally 
burden  or  interfere  with  interstate 
commerce. 


(Wood  and  Smith,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Pulaski  Circuit  Court  (Hen- 
dricks, J.)  in  favor  of  defendant  in  an  action  brought  to  recover  damages 
for  allege  dnegligenoe  of  its  servants  in  failing  to  correctly  transmit  and 
deliver  a  telegram.    Reversed. 

The  facts  are  stated  in  the  opinion  at  the  court 
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Mr.  Richard  M.  Mann,  for  appel- 
lant: 

Defendant  is  liable  to  plaintiff  for 
its  nesrligence  in  changing  the  word 
"completingly,"  meaning  $64,  to  the 
word  "completely,"  meaning  $68,  in 
the  original  offer  to  sell  860  tons  of 
cotton  seed. 

Kansas  City  Southern  R.  Co.  v.  C. 
H.  Albers  Commission  Co.  223  U.  S. 
673,  56  L.  ed.  656,  32  Sup.  Ct.  Rep.  316; 
Western  U.  Teleg.  Co.  v.  Piper,  —  Tex. ' 
Civ.  App.  — ,  191  S.  W.  817;  Western 
U,  Teleg.  Co.  v.  Bailey,  108  Tex.  427, 
196  S.  W.  516. 

Defendant  became  .liable  to  the 
plaintiff  for  negligently  and  falsely 
assuring  it  that  the  offer  had  been 
delivered  correctly,  on  which  assur- 
ance it  relied  to  its  damage. 

Oak  Leaf  Mill  Co.  v.  Cooper  Co.  103 
Ark.  79,  146  S.  W.  180;  Leake  v.  Suth- 
erland, 25  Ark.  219,  16  Cyc.  1003; 
Shields  v.  Smith,  87  Ark.  47;  Campbell 
V.  Hastings,  29  Ark.  512;  29  Cyc.  426, 
and  note;  Depue  v.  Flatau,  100  Minn. 
299,  8  L.R.A.(N.S.)  485,  111  N.  W.  1"; 
Edwards  v.  Lamb,  69  N.  H.  599,  60 
L.R.A,  160,  46  Atl.  480;  Harriott  v. 
Plimpton,  166  Mass.  586.  44  N.  E.  992; 
Carpenter  v.  Blake,  75  N.  Y.  12;  Peck 
v.  Hutchinson,  88  Iowa,  320,  65  N.  W. 
511;  McNevins  v.  Lowe,  40  111.  209; 
Mann-Tankersly  Drug  Co.  v.  Cheairs, 
75  Ark.  696,  88  S.  W.  873;  Attleboro 
Mfg.  Co.  v.  Frankfort  Marine  Acci.  & 
Plate  Glass  Ins.  Co.  202  Fed.  295; 
Getchell  &  M.  Lumber  &  Mfg.  Co.  v. 
Employers  Liability  Assur.  Corp.  117 
Iowa,  180,  62  L.R.A.  617,  90  N.  W.  616. 

Defendant  by  reason  of  its  negli- 
gence in  carrying  out  its  undertaking 
to  find  out  for  the  plaintiff  wheth- 
er or  not  the  message  had  been  deliv- 
ered correctly,  and  by  negligently  as- 
suring it  that  the  message  had  been 
delivered  correctly  (when  it  had  not), 
knowing  at  the  time  that  plaintiff  was 
relying  and  acting  on  this  assurance 
to  its  damage,  becMne  liable  to  it  for 
its  loss. 

Western  U.  Teleg.  Co.  v.  Weniski, 
84  Arte.  467, 106  S.  W.  486;  Western  U. 
Teleg.  Co.  v.  Askew,  92  Ark.  138,  122 
S,  W.  107;  Western  U.  Teleg.  Co.  v. 
Love  Banks  Co.  73  Ark.  205,  88  S.  W. 
949,  3  Ann.  Cas.  712;  Carlon  v.  West- 
ern U.  Teleg.  Co.  85  S.  D.  554,  158  N. 
W,  375. 

Messrs.    Albert    T.    Benedict    and 
Rose,    Hemingway,    Cantrell,    Lough-, 
borough,  &  Miles,  for  appellee: 

Under  the  terms  and  conditions 
found  on  the  blank,  there  could  be  no 


recovery  beyond  the  charge  for  send- 
ing it,  because  the  message  was  not 
repeated,  and  no  recovery  at  all,  be- 
cause it  was  in  cipher. 

Primrose  v.  Western  U.  Teleg.  Co. 
164  U.  S.  1,  38  L.  ed  888,  14  Sup.  a. 
Rep.  1098. 

The  conditions  limiting  liability  are 
authorised  by  the  interstate  act  of 
Congress. 

Gardner  v.  Western  U.  Teleg.  Co. 
146  C.  C.  A.  899,  231  Fed.  405;  West- 
fern  U.  Teleg.  Co.  v.  Bank  of  Spencer, 
53  Okla.  898,  166  Pac.  1176;  Boyce  v. 
Western  U.  Teleg.  Co.  119  Va.  14,  89 
S.  E.  106;  Western  U.  Teleg.  Co  v. 
Dant,  42  App.  D.  C.  898,  L.R.A.1916B, 
685,  Ann.  Cas.  1916A,  1182;  Williams 
V.  Western  U.  Teleg.  Co.  203  Fed.  140. 

If  plaintiff  sustained  a  loss  it  alone 
was  to  blame. 

1  Sedgw.  Damages,  201;  Bunch  v. 
Potts,  67  Ark.  257,  21  S.  W.  437;  West- 
em  U.  Teleg.  Co.  ▼.  Gridn,  118  Ark. 
18,  176  S.  W.  893;  Postal  Teleg.  Cable 
Co.  V.  Schaef  er,  110  Ky.  907,  62  S.  W. 
1119;  Weeks  v.  Western  U.  Teleg.  Co. 
169  N.  C.  702,  86  S.  B.  631;  Maddux 
V.  Western  U.  Teleg.  Co.  92  Kan.  619, 
141  Pac.  685;  Western  U.  Teleg.  Co. 
v.  Peter,  —  Tex.  Civ.  App.  •— ,  160  S. 
W.  991. 

The  telegraph  company  is  not  the 
agent  of  the  sender. 

Shingleur  v.  Western  U.  Teleg.  Co. 
72  Miss.  1030,  30  L.R.A.  444,  48  Am.  St. 
Rep.  604, 18  So.  425;  Pepper  v.  Western 
U.  Teleg.  Co.  87  Tenn.  654, 4  L.R.A.  660, 
10  Am.  St.  Rep.  699,  11  S.  W.  788;  Pe- 
gram  v.  Western  U.  Teleg.  Co.  100  N.  C. 
28,  6  Am.  St.  Rep.  567,  6  S.  E.  770;  Pos- 
tal Teleg.  Cable  Co.  v.  Schaef  er,  110  Ky. 
907,  62  S.  W.  1119;  McKee  v.  Western 
U.  Teleg.  Co.  158  Ky.  148,  61  L.R.A. 
(N.S.)  439,  164  S.  W.  848;  Germain 
Fruit  Co.  V.  Western  U.  Teleg.  Co.  187 
Cal.  698,  69  L.R.A.  676.  70  Pac.  668. 

McCnlloch,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  an  action  instituted  by  ap- 
pellant against  appellee  Telej^raph 
Company  to  recover  damages  for  al- 
leged negligence  of  appellee's  serv- 
ants in  failing  to  correctly  transmit 
and  deliver  a  telegraphic  message. 
Appellee  did  not  introduce  any  testi- 
mony concerning  the  transaction, 
and  Appellant's  testimony  is  undis- 
puted. The  trial  court  decided  that 
no  liability  on  the  part  of  the  Tde- 
graph  Company  was  shown,  and 
gave  a  peremptory  instruction  to 
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the  jury  to  return  a  verdict  in  ap- 
pellee's favor. 

Appellant  operated  an  oil  mill  in 
Arkansas  and  maintained  an  office 
in  the  city  of  Little  Rock.  On  Octo- 
ber 27,  1916,  appellant  held  an  op- 
tion from  another  mill  concern  at 
Searcy,  Arkansas,  for  the  purchase 
of  1,000  tons  of  cotton  seed,  and  on 
that  day  sent  a  code  message  by 
telegraph  to  the  East  St.  Louis  Cot- 
ton Oil  Company  of  East  St.  Louis, 
Illinois,  offering  to  sdl  860  tons  of 
seed  at  the  price  of  $64  per  ton,  the 
word  "completingly"  being  used  in 
the  code  to  indicate  those  figures.  In 
the  transmission  of  the  message  the 
word  "completely"  was  used  by  the 
operator,  which,  according  to  the  in- 
terpretation of  the  code,  indicated 
the  price  of  $68  per  ton  for  the  seed, 
and  the  message  was  delivered  to 
the  sendee  in  that  form.  Immedi- 
atdy  upon  the  receipt  of  the  mes- 
aage  the  manager  of  the  East  St. 
Louis  mil!  called  up  appellant's 
agents  at  Little  Rock  by  telephone 
and  accepted  the  offer  without  ei- 
ther of  the  parties  restating  the 
price,  appellant's  agent  understand- 
ing at  the  time  that  his  message 
had  been  correctly  transmitted  in- 
dicating the  price  of  $64  per  ton, 
and  the  manager  of  the  other  con- 
cern supposing  at  the  time  that  he 
received  the  message  correctly  and 
that  the  price  was  $63  per  ton,  as 
indicated  by  the  code  word  used  in 
the  message.  There  was  a  custom 
among  dealers  in  the  commodity 
mentioned  to  confirm  trades  made 
over  the  telephone,  by  telegram  or 
letter,  and  so,  witlUn  an  hour  after 
the  tel^hone  conversatbn,  the 
manager  of  the  East  St.  Louis  mill 
sent  to  appellant's  manager  a  tele- 
gram confirming  the  acceptance  of 
&e  order  at  $63  per  ton.  As  soon  as 
appellant's  manager  observed  this 
discrepancy  between  the  offer  and 
that  contained  in  the  acceptance,  he 
instituted  an  inquiry  with  the  Tele- 
graph Company,  and,  after  due  in- 
vestigation by  the  operator,  the 
manager  r^>orted  to  appellant's 
manager  that  the  message  had  been 


correctly  transmitted  and  delivered 
as  written.  Resting  upon  this  as- 
surance, appellant's  manager  insist- 
ed upon  the  purchaser  taking  the 
seed  at  the  price  contained  in  the  of- 
fer; but  when  he  ascertained  finally 
that  the  message  had  been  incor- 
rectly transmitted,  and  that  in  the 
form  delivered  to  the  purchaser  the 
price  was  indicated  at  §63  per  ton, 
he  yielded  to  the  contention  of  the 
purchaser  and  delivered  the  seed  at 
that  price.  The  difference  of  $1  per 
ton  is  claimed  as  damages  resulting 
from  the  incorrect  transmission  of 
the  message.  Cotton  seed  was_ 
worth  in  the  market  the  full  price' 
stated  in  appellant's  offer  for  sever- 
al days  after  the  offer  was  made, 
but  subsequently  declined  in  price. 
Immediately  after  the  telephone 
message  between  appellant's  man- 
ager and  the  East  St.  Louis  purchas- 
er, appellant  closed  the  option  with 
the  Searcy  mill  for  the  purchase  of 
1,000  tons  of  seed.  The  evidence 
shows  that,  although  the  telegn^hic 
jnessage  sent  by  appellant  was  in 
code  language  and  unintelligible  to 
those  who  were  not  familiar  with 
the  code,  appellant's  manager  in- 
formed the  operator  of  the  contents 
and  importance  of  the  message. 

The  first  contention  of  learned 
counsel  for  appellee  in  support  of 
the  court's  peremptory  charge  to  the 
jury  is  that  the  damage  to  appel- 
lant was  avoidable  in  that  Its  man- 
ager was  apprised  of  a  mistake  in 
the  transmission  of  the  message  in' 
time  to  have  sold  the  cotton  seed  at 
the  full  price  named  therein,  and  ap- 
pellant should  have  broken  its  con- 
tract with  the  purchaser  and  sold 
ihe  seed  for  the  best  obtainable 
price  which  was  sufficient  to  cover 
the  damages  resulting  from  the 
breach  of  the  contract.  This  rea- 
soning is,  we  think,  entirely  un>- 
sound.  While  we  have  announced 
the  rule  in  this  class  of  cases  that  it 
is  the  duty  of  one  suffering  damage 
by  reason  of  the  negligence  of  a 
telegraph  company  to  adopt  every 
available  method  of  minimizing  the 
damage  (Western  U.  Teleg.  Co.  v. 
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Grain,  118  Ark.  13,  175  S.  W.  893), 
yet  this  rule  does 
not  require  a  party 
mVZ  d««i;iV-  to  break  his  own 
breaidnK  contract  in  order  to 

«o.(r«et.  protect     the     tele-, 

graph  company  from  the  conse- 
quences of  the  negligence  of  its  own 
servants.  The  rule  stated  does  not 
go  that  far.  It  is  conceded  that  the 
servants  of  the  Telegraph  Company 
were  guilty  of  negligence,  and  that 
as  a  result  of  that  negligence  a  valid 
contract  was  imposed  on  appellant 
to  sell  the  seed  at  a  lower  price  than 
•  was  proposed  in  the  message  as 
written  and  delivered  to  the  agent 
of  the  Telegraph  Company  for 
transmission.  The  authorities  an- 
nounce the  rule  that  "a  party  mak- 
ing an  offer  by  telegraph  is  respon- 

contraet-oa  r  ^^^^^  ^'^^  ^hc  correct 
by'tefevr^ph-  transmission  of  his 
r^'XV^c""''  message  and  is 
deiiTcry  o<  bound  by  it  in  the 

"""*■•**  terms  in  which  it  is 

delivered  to  the  party  addressed." 
This  is  on  the  theory  that  the  car- 
„  .  .  .  _.  rier  of  the  message 
r«»t'J?irri.*  is  the  agent  of  the 
S.V.'w'""'  sender.  9Cyc294; 
Ayer  v.  Western  U. 
Teleg.  Co.  79  Me.  493, 1  Am.  St.  Rep. 
353,  10  Atl.  495;  Western  U.  Teleg. 
Co.  V.  Shotter,  71  Ga.  760;  Durkee 
v.  Vermont  C.  R.  Co.  29  Vt.  127; 
Saveland  v.  Green,  40  Wis.  431; 
New  York  &  W.  Printing  Teleg.  Co. 
V.  Dryburg,  35  Pa.  298,  78  Am.  Dec. 
338 ;  Sherrerd  v.  Western  U.  Teleg. 
Co.  146  Wis.  197,  131  N.  W.  341; 
Younger  v.  Western  U.  Teleg.  Co. 
146  Iowa,  499, 125  N.  W.577;  Eure- 
ka Cotton  Mills  V.  Western  U.  Teleg. 
Co.  88  S.  C.  498,  70  S.  E.  1040,  Ann. 
Cas.  1912C,  1273.  There  are  deci- 
sions to  the  contrary.  McKee  v. 
Western  U.  Teleg.  Co.  158  Ky.  143, 
51  L.R.A.(N.S.)  439,  164  S.  W.  348; 
Shingleur  v.  Western  U.  Teleg.  Co. 
72  Miss.  1030, 30  L.R.A,  444,  48  Am. 
St.  Rep.  604,  18  So.  425;  Pepper  v. 
Western  U.  Teleg.  Co.  87  Tenn.  554, 
4  L.R.A.  660, 10  Am.  St.  Rep.  699, 11 
S.  W.  783.  The  true  rule  is,  we 
think,  that  announced  in  the  ma- 
jority of  the  cases,  that  as  between 


the  sender  and  sendee  the  telegraph 
company  is  the  agent  of  the  forma, 
who  is  bound  by  any  mistake  made 
in  transmission  of  a  message, 
though  the  sendee  may,  under  prop- 
er circumstances,  maintain  an  ac- 
tion against  the  telegraph  company 
for  damages  resulting  in  violation 
of  the  public  duty,  which  it  owes  as 
a  carrier  to  the  sendee  as  well  as  to 
the  sender. 

The  offer  contained  in  the  tele- 
gram was  accepted  by  the  purchaser 
in  a  telephone  message,  and  later 
was  confirmed  in  a  telegraph  mes- 
sage sent  in  accordance  with  the 
custom  of  that  trade.  The  message 
was  strictly  one  in  confirmation  of 
the  acceptance  of  the  price  con- 
tained in  appellant's  offer,  and  was 
not  a  counter  proposition  for  pur- 
chase at  a  different  price. 

It  is  next  contended  that  there 
was  no  liability  because  the  printed 
telegraph  blank  contained  stipula- 
tions exempting  the  company  from 
liability.  Those  stipulations  read  as 
follows: 

"To  guard  against  mistakes  or  de- 
lays, the  sender  of  a  telegram 
should  order  it  rq>eated;  that  is, 
telegraphed  back  to  the  originating 
office  for  comparison.  For  this,  one 
half  the  unrepeated  telegram  rate 
is  charged  in  addition.  Unless  oth- 
erwise indicated  on  its  face,  this 
is  an  unrepeated  telegram  and  paid 
for  as  such,  in  consideration  whare- 
of  it  is  agreed  between  the  sender 
of  the  telegram  and  this  company 
as  follows: 

"1.  The  company  shall  not  be  lia- 
ble for  mistakes  or  delays  in  tb» 
transmission  or  delivery,  or  for  non- 
delivery, of  any  unrepeated  tde- 
gram,  beyond  the  amount  received 
for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmission 
or  delivery,  or  for  nondelivery  of 
any  repeated  telegram,  beyond  fif^ 
times  the  sum  received  for  sending 
same,  unless  'specially  valued,'  nor 
in  any  case  for  delays  arising  from 
unavoidable  interruptions  in  the 
working  of  its  lines;  nor  for  errors 
in  cipher  or  obscure  telegrams. 

"2.  In  any  event  the  company 
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shall  not  be  liable  for  damages  for 
any  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  the  non- 
delivery, of  this  telegram,  whether 
caused  by  the  negligence  of  its  serv- 
ants or  otherwise,  beyond  the  sum 
of  $50,  at  which  amount  this  tele- 
gram ia  hereby  valued,  unless  a 
greator  value  is  stated  in  writing 
h«reon  at  the  time  the  telegram  is 
offered  to  the  company  for  trans- 
mission, at  ah  additionial  sum  paid 
or  agreed  to  be  paid  based  on  auch 
value  equal  to  one  tenth  of  1  per 
cent  thereof." 

The  stipulation  in  questkm  con- 
stitutes an  attempt  on  the  part  of 
the  Telegraph  Company  to  exempt 
itself  from  liability  for  damages  re- 
sulting from  the  neglig<(uice  of  its 
own  servants.  According  to  the 
very  great  weight  of  authority  such 
a  provision  in  the  contract  of  a  pub- 
lic carrier  is  void, 
and  this  is  true  as 
to  the  particular 
stipulation  before 
us  concerning  r&- 
peated  and  unrepe&ted  messages. 
Jones,  Teleg.  &  Teleph.  Cos.  §  377. 
It  was  so  held  in  the  case  of  West- 
em  U.  Teleg.  Co.  v.  Short,  53  Ark. 
434,  9  L.R.A.  744, 14  S.  W.  649.  and 
the  same  rule  was  announced  in  the 
case  of  Western  U.  Teleg.  Co.  v. 
Compton,  114  Ark.  193,  169  S.  W. 
946,  except  that  the  stipulation  dealt 
with  in  that  case  was  not  the  one 
concerning  unrepeated  messages. 
The  syllabus  in  that  case  erroneous- 
ly states  the  contrary  role,  but  the 
opinion  shows  clearly  the  holding 
of  the  court  following  the  rule  an- 
nounced in  the  Short  Case,  supra, 
that  such  stipulation  is  void.  We 
granted  a  rehearing  in  the  Compton 
Case  on  the  ground  that  the  Su- 
preme Court  of  the  United  States 
had  decided  that  the  imposition  by 
the  state  statute  of  liability  for 
mental  anguish  was  an  interference 
with  interstate  commerce.  Western 
U.  Teleg.  Co.  v.  Brown,  234  U.  S. 
542, 56  L.  ed,  1457,  34  Sup.  Ct.  Rep. 
955,  5  N.  C.  C.  A.  1024.  The  effect 
of  the  original  opinion,  that  the  con- 
tract for  exemption  from  liability 


for  negligence  is  void,  was  not  modi- 
fied in  the  opinion  on  rehearing.  We 
allowed  the  judgment  to  stand  for 
the  sum  of  $50,  the  sum  named  in 
the  stipulation,  merely  for  the  rea- 
son that  that  was  the  extent  of  de- 
fendant's defense,  as  it  had  offered 
in  the  pleadings  to  pay  damages  in 
that  sum.  The  opinion  on  rehearing 
did  not  deal  with  the  question  of 
exemption  from  negligence,  but  was 
based  entirely  upon  the  decision  of 
the  Supreme  Court  of  the  United 
States,  that  the  state  statute  was 
inapplicable  to  an  interstate  mes- 
sage. The  effect  of  the  Compton 
Case  has  been  misinterpreted  in 
other  quarters.  Gardner  v.  West- 
em  U.  Teleg.  Co.  145  C.  C.  A.  399, 
231  Fed.  405;  Western  U.  Teleg.  Co. 
y.  Bailey,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  519;  Western  U.  Teleg.  Co.  v. 
Bailey,  108  Tex.  427, 196  S.  W.  516; 
Western  U.  Teleg.  Co.  v.  Bank  of 
Spencer,  53  Okla.  398, 156  Pac.  1175. 
But.  an  examination  of  the  opinion 
shows  clearly  that  the  court  meant 
to  array  itself,  as  it  had  already 
.done,  with  those  courts  that  had 
steadily  adhered  to  the  rule  that  a 
public  carrier's  contract  exempting 
itself  from  liability  for  negligence 
of  its  own  servants 
is  void.  Other  cases  «xXai4tto>  uom 
decided  later  by  ViuSiVr 
this  court  merely 
followed  the  Compton  Case  in  yield- 
ing to  what  we  conceived  to  be  the 
ruling  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  West- 
em  U.  Teleg.  Co.  v.  Brown,  supra. 
Western  U.  Teleg.  Co.  v.  Holder,  117 
Ark.  210,  174  S.  W.  552;  Westem 
U.  Teleg.  Co.  v.  Johnson,  116  Ark. 
564,  171  S.  W.  859. 

There  are  certain  expressions  in 
the  opinion  in  the  Holder  Case,  117 
Ark.  210,  174  S.  W.  552,  which 
might. be  interpreted  to  mean  that 
this  court  intended  to  recede  from 
its  position  on  the  question  of  in- 
validity of  a  cohtract  exempting  a 
carrier  from  liability  for  negligence, 
but  the  language  must  be  read  in 
the  light  of  the  particular  question 
under  consideration,  and  when  so 
understood  it  is  clear  that  we  only 
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meant  to  yield  to  the  superior  au- 
thority of  the  Supreme  Court  of  the 
United  States  in  holding  that  the 
statute  imposing  liability  for  mental 
anguish  is  a  burden  on  interstate 
commerce. 

Is  such  a  stipulation  rendered 
valid  by  the  statute  enacted  by  Con- 
gress in  the  year  1910  (Act  of  June 
18,  1910,  36  Stat,  at  Lu  544,  chap. 
309,  4  Fed.  Stat.  Anno.  2d  ed.  p. 
355),  giving  the  Interstate  Com- 
merce Commission  authority  to  reg- 
ulate rates  and  practices  of  telegraph 
companies?  We  discover  no  good 
reason  for  holding  that  such,  a  con- 
tract, if  void  under  the  general  prin- 
ciples of  the  common  law  prior  to 
the  enactment  of  that  statute,  has 
become  valid  under  the  statute.  The 
controlling  clause  of  the  statute  in 
question  reads  as  follows:  "All 
charges  made  for  any  service  ren- 
dered or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property 
and  for  the  transmission  of  mes- 
sages by  telegraph,  telephone  or 
cable,  as  aforesaid,  or  in  connection 
therewith,  shall  be  just  and  reason- 
able; and  every  unjust  and  unrea- 
sonable charge  for  such  service  or 
any  part  thereof  is  prohibited  and 
declared  to  be  unlawful;  provided, 
that  messages  by  telegraph,  tele- 
phone, or  cable,  subject  to  the  provi- 
sions of  this  act,  may  be  classified 
into  day,  night,  repeated,  unrepeat- 
ed,  letter,  commercial,  press,  gov- 
ernment, and  such  other  classes  as 
are  just  and  reasonable,  and  differ- 
ent rates  may  be  charged  for  the 
different  classes  of  messages." 

It  was  clearly  the  intention  of 
Congress  in  enacting  this  statute 
to  confer  authority  on  the  Comniis- 
sion  merely  to  regulate  rates  ai\d 
classifications  of  messages,  and  not 
to  confer  authority  to  declare  the 
principles  of  law  af- 
'Si'eVe'^Sr  fecting  the  liability 
'VHSSS::""^  of  a  carrier  for  its 
wrongful  acts  or 
omissions.  Western  U.  Teleg.  Co.  v. 
Bailey,  supra.  The  classification  of 
repeated  and  unrepeated  messages 
and  the  fixing  of  rates  for  the  differ- 
ent classes  of  messages  is  quite  a 


different  thing  from  a  contract  ab- 
solving the  cairier  from  liability 
for  its  own  negligence.  If  it  had 
been  intended  to  confer  power  upon 
the  Interstate  Commerce  Commis- 
sion to  change  the  law  in  that  re- 
spect by  the  mere  approval  of  classi- 
fication of  rates,  doubtless  the  fram- 
ers  of  the  statute  would  have  used 
different  language.  The  Supreme 
Court  of  the  United  States  has  giv- 
en a  very  clear  intiniation  that  no 
such  power  is  conferred  by  the  vari- 
ous statutes  with  reference  to  the 
regulation  of  interstate  rates  by 
the  Gommiasion.  In  Adams  Exp. 
Co.  V.  Croninger,  226  U.  S.  491,  57 
L.  ed.  814,  44  L.R.A.(N.S.)  257,  38 
Sup.  Ct.  Rep.  148,  the  court  said: 
"That  a  common  carrier  cannot  ex- 
empt himself  from  liability  for  his 
own  negligence  or  that  of  his  serv- 
ants is  elementary.  Yoi^  Mfg.  Co. 
V.  Illinois  C.  R.  Co.  3  Wall.  107,  18 
L.  ed.  170;  New  York  C.  R.  Co.  v. 
Lockwood,  17  WaU.  857,  21  L.  ed. 
627, 10  Am.  Neg.  Cas.  624 ;  Bank  of 
Kentucky  v.  Adams  Exp.  Co.  93  U. 
S.  174,  23  L.  ed.  872 ;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  338, 
28  L.  ed.  717,  720,  5  Sup.  Ct.  Rep. 
151.  The  rule  of  the  common  law 
did  not  limit  his  liability  to  loss  and 
damage  due  to  his  own  negligence, 
or  that  of  his  servants.  That  rule 
went  beyond  this,  and  he  was  liable 
for  any  loss  or  damage  which  re- 
sulted from  human  agency,  or  any 
cause  not  the  act  of  God  er  the  pub- 
lic enemy.  But  the  rigor  of  this  lia- 
bility might  be  modified  through 
any  fair,  reasonable,  and  just  agree- 
ment with  the  shipper  which  did  not 
include  exemption  against  the  negli- 
gence of  the  carrier  or  his  servants. 
The  inherent  right  to  receive  a  com- 
pensation commensurate  with  the 
risk  involved  the  right  to  protect 
himself  from  fraud  and  imposition 
by  reasonable  rules  and  regulations, 
and  the  right  to  agree  upon  a  rate 
proportionate  to  the  value  of  the 
property  transported." 

Similar  language  was  used  by  the 
same  court  in  the  later  case  of  Kan- 
sas City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  57  L.  ed.  688,  88  Sup. 
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Ct.  Hep.  891,  whieh  was  a  case 
which  went  up  on  a  writ  of  error 
from  this  court.  91  Ark.  97,  184 
Am.  St.  Rep.  56,  121  S.  W.  932.  In 
that  case  the  court  said:  "Is  the 
contract  here  involved  one  for  ex- 
emption  from  liability  for  negli- 
gence and  therefore  forbidden?  An 
agre«nent  to  release  such  a  carrier 
for  part  of  a  loss  due  to  negligence 
is  no  more  valid  than  one  whereby 
there  is  complete  exemption.  Neith- 
er is  such  a  contract  any  more  valid 
because  it  rests  upon  a  considera- 
tion than  if  it  was  without  consid- 
eration.*' In  each  of  those  ckses, 
however,  the  court  upheld  the  stipu- 
lation as  a  special  contract  as  to  the 
value  of  the  commodity  shipped. 
The  stipulation  with  respect  to  the 
telegraph  message 
cannot  be  sustained 
as  a-  stipulation  for 
value,  because  in  the 
very  nature  of  the  case  a  telegram 
or  the  damages  which  may  flow 
from  its  breach  cannot  be  estimated 
in  advance.  Western  U.  Teleg.  Co. 
V.  Compton,  114  Ark.  193,  169  S. 
W.  946.  Nor  can  adherence  to  the 
common-law  principle  which  invali- 
dated such  a  stipulation  be  viewed 
as  a  burden  upon  or  interference 
with  interstate  com- 
iiiter7er«ne»>  mcrco,  or  as  oemg 
iubUH^'o.  ^°  conflict  with  the 

t«ie«rs»it  authority  of  the  In- 

coatyaar.  terstate    Commerce 

Conunission  over  that  subject,  for, 
as  before  stated,  the  exemption  does 
not  come  within  the  scope  of  the 
regulation  of  rates  or  of  classiflca- 
tion  of  messages,  but  is  piu*ely  an 
attempt  to  contract  against  the  gen- 
eral law  of  the  land  with  respect  to 
liability  for  negligence. 

Learned  counsel  for  tippellee 
press  upon  our  attention  the  recent 
case  of  Gardner  v.  Western  U. 
Teleg.  Co.  145  C.  C.  A.  399,  231  Fed. 
405,  decided  by  the  United  States 
circuit  court  of  appeals  for  the 
ei^^th  circuit,  as  sustaining  their 
contention  that  such  a  stipulation 
is  rendered  valid  by  the  act  of  Con- 
gress  assuming   jurisdiction   over 


nies.   We  do  not  think  that  the  deci- 
sion   in  that   case  has    any  such 
bearing     on     the     present     case. 
That  decision   dealt    entirely  with 
the     stipulation     providing     that 
there  should    be  no   liability   un- 
less notice  should  be  given  with- 
in   sixty    days, — a    provision    the 
validity    of  which    has  been    fre- 
quently upheld  by  this  court,  and 
is  valid  accordiAg  to  the  weight  of 
authority.    A  clause  in  the  Okla- 
homa   Constitution    attonpted    to 
render  void  such  a  provision  in  any 
contract    or    agreanent,    and    the 
question  before  the  conut  in  that 
case  was  whether  or  not  the  provi- 
sion of  the  Oklahoma  Constitution, 
in  its  application  to  an  interstate 
carrier,  was  an  attempted  interfer- 
ence with,  interstate  cinninerce,  and 
the  court  of  appeals  hdd  that  it 
was.     We  fail  to  see  tixe  iqiplica- 
tion  of  that  decision  to  the  question 
BOW  before  us.    Many  other  cases 
cited  on  the  brief  of  counsel  hdd,  as 
we  did,  that  the  right  to  recover 
mental  anguish  under  local  statutes 
and  decisions  has  been  abrogated  by 
the  assumption  of  power  by  Con- 
gress  over  the  subject  of   inter- 
state carriers  of   messages.     The 
only  decision  by  a  court  of  last  re- 
sort brought  to  our  attention  hold- 
ing that  the  Interstate  Commerce 
Commissicoi  has,  under  the  Federal 
statute,  the  power  to  approve  and 
legalize  a  regulation  exempting  a 
telegraph  company  from  its  own 
negligence  is  the  case  of  Haskell 
Implement   &  Seed  Co.   v.   Postal 
Teleg.-Cable  Co.  114  Me.  277,.  96  Atl. 
219.     Some  of  the  decisions  cited 
seem  to  confuse  this  question  with 
the  right  to  recover  mental  anguish 
under  local  statutes,  but  the  two 
questions  are  different,  as  we  have 
attempted  to  show.    At  any  rate  we 
are  convinced  that  it  is  no  interfer- 
ence with  interstate  commerce  for 
the  courts  of  this  state  to  adhere 
to  its  former  decisions  in  declaring 
the  general  law  on  the  subject,  that 
a  stipulation  of  a  public  carrier  at- 
tempting to  exempt  itself  from  lia- 
bility for  negligence  is  void.    That 


the  regulation  of  telegraph  compa-'  ^conclusion  is  in  entire  accord  with 
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the  views  expressed  in  our  former 
decisions,  and  we  now  adhere  to 
them. 

It  follows,  therefore,  that  the  cir- 
cuit court  erred  in  holding  the  stip- 
ulation to  be  valid  and  in  giving  a 
pevemptory  instruction  to  the  jury 
in  appellee's  favor.  Reversed  and 
remanded  for  a  new  trial. 

Smith,  J.,  dissenting: 

No  useful  purpose  would  be 
served  by  reviewing  the  cases  cited 
in  the  majority  opinion,  or  the 
briefs  of  counsel;  and  this  dissent 
is  written  chiefly  to  express  my  re- 
gret that  I  cannot  assent  to  the  view 
of  the  majority. 

The  stipulations  printed  on  the 
back  of  the  telegraph  blank  are  set 
out  in  the  majority  opinion ;  and  in 
the  briefs  it  is  said  that  these  stipu- 
lations have  been  in  use,  with  only 
inconsequential  changes,  since  teleg- 
raphy, as  an  aid  to  commerce,  was 
in  its  infancy.  From  the  beginning 
courts  have  differed  as  to  the  valid- 
ity of  these  stipulations.  They  were 
upheld  by  the  Supreme  Court  of 
the  United  States  in  the  case  of 
Primrose  v.  Western  U.  Teleg.  Co. 
154  U.  S.  1,  88  L.  ed.  883,  14  Sup. 
Ct.  Rep.  1098,  and  a  number  of 
courts  concurred  in  that  view.  But 
this  court,  with  others,  and  per- 
haps the  larger  number,  took  the 
opposite  view.  In  the  case  of  West-; 
em  U.  Teleg.  Co.  v.  Short,  53  Ark. 
434,9  L.R.A.  744,  14  S.  W.  649,  this 
court  refused  to  give  effect  to  the 
limitations  of  liability  there  con- 
tained, upon  the  ground  that  they 
were  stipulations  for  immunity 
from  liability  for  negligence  in  the 
transmission  of  a  message, — an  un- 
repeated  message  there,  as  here. 
The  majority  now  assign  here  the 
same  reason  which  was  assigned 
there  for  refusing  to  give  effect  to 
the  stipulations  above  referred  to. 

But  the  perspective  has  changed 
since  the  decision  of  this  court  in 
the  Short  Case,  supra.  Since  the 
passage  of  the  Act  of  Congress  of 
Jime  18,  1910,  referred  to  in  the 
majority  opinion,  telegraph  com- 
panies are  given  the  right  to  class- 


ify their  messages  and  to  make  a 
charge  dependent  upon  the  classi- 
fication to  which  the  message  be- 
longs. The  subject  is  one  of  which 
the  Federal  government  has  ex- 
clusive control,  when  it  elects  to 
exercise  that  control,  and  we  can- 
not refuse  to  give  effect  to  any 
classification  approved  by  the  Inter- 
state Commerce  Commission — ^the 
agency  constituted  by  Congress  to 
pass  upon  the  classification  of  mes- 
sages— by  saying  that  a  classifica- 
tion which  has  been  approved  is 
void  as  a  contract  against  liability 
for  negligence.  The  power  of  re- 
view is,  in  the  last  analysis,  the 
power  of  control;  and,  if  we  are  to 
give  effect  only  to  such  regulations 
or  dassifications  as  meet  our  ap- 
proval, then  we  ourselves,  and  not 
the  Interstate  Commerpe  Conomis- 
sion,  have  the  right  of  approval,  and 
it  cannot  be  material  upon  what 
ground  we  give  or  withhold  our  ap- 
proval. Other  courts  would  have 
an  equal  right  to  approve  or  disiq;)- 
prove,  and  the  same  contrariety  of 
views  would,  no  doubt»  then  be 
found  as  did  in  fact  exist  before 
Congress  delegated  to  the  Interstate 
Commerce  Commission  the  duty  of 
classifying  messages.  There  can  be 
no  doubt  but  that  the  desire  for 
uniformity  was  one  of  the  control- 
ling purposes  moving  Congress  to 
take  control  of  interstate  telegraph 
and  telephone  messages,  and  in  dele- 
gating to  an  agency  alr^idy  exist- 
ing, and  which  had  been  oreated  for 
the  purpose  of  regulating  other 
forms  of  commerce  between  the 
states,  the  right  to  approve  the 
classiiication  of  such  messages. 
This  purpose  of  uniformity  is  at 
once  defeated  if  the  courts  of  the 
various  states  may  decide  which,  if 
any,  of  such  regulations  shall  be  en- 
forced when  they  are  called  upon 
to  enforce  them. 

A  case  which  appears  to  me  to  be 
decisive  of  the  point  at  issue  is  that 
of  Cultra  V.  Western  U.  Teleg.  Co.  44 
Inters.  Com.  Rep.  670.  It  was  sub- 
mitted to  the  Commission  on  April 
12.  1917,  and  decided  on  May  17, 
1917.    That  case  originated  in  the 
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circuit  court  of  Jackson  county  in 
the  state  of  Missouri,  and  was 
brought  to  recover  damages  sus- 
tained through  the  erroneous  trans- 
mission of  an  unrepeated  message. 
The  case  is  not  distinguishable  from 
the  case  at  bar  on  the  facts.  The 
opinion  of  the  Commission  reflects 
the  fact  that  the  trial  court  held 
the  case  in  abeyance  pending  a  rul- 
ing by  the  Commission  upon  the  va- 
lidity of  the  stipulations  above 
referred  to ;  and  the  opinion  also  re- 
flects the  fact  that  the  Commission 
treated  the  case  as  one  of  firat  im- 
pression with  it  and  as  one  of  the 
highest  importance.  The  opinion 
puts  the  question  at  rest,  in  so  far 
as  it  is  in  the  power  of  the  Commis- 
sion to  do,  and  concludes  with  the 
following  statement:  "Our  conclu- 
sion upon  the  record  is  that  the  Con- 
gress, by  the  language  used  in  the 
amendatory  act  of  1910,  has'  mani- 
fested a  definite  intention  to  place 
under  the  jurisdiction  and  control 
of  this  Commission  the  rates  and 
practices  of  interstate  telegraph 
companies,  as  well  as  the  rules,  reg- 
ulations, conditions,  and  restrictions 
affecting  their  interstate  rates;  that 
the  rate  voluntarily  used  by  the 
senders  of  the  message  in  question 
was  an  unrepeated  rate  to  which 
was  lawfully  attached,  as  a  funda- 
mental feature  of  it,  the  restricted 
liability  insisted  upon  here  by  the 
defendant;  that  the  Congress  has 
expressly  authorized  such  rates 
with  a  restricted  liability  attached; 
that  such  rates  are  not  therefore 
contrary  to  public  policy,  but  on  the 
contrary  are  binding  upon  all  uhtil 
lawfully  changed ;  and  that  neither 
the  interstate  rates  of  the  defend- 
ant nor  the  rules,  practices,  condi- 
tions, and  restrictions  affecting 
those  rates  have  been  shown  in  this 
proceeding  to  be  unreasonable  or 
otherwise  unlawful.  The  complaint 
must  therefore  be  dismissed,  and 
it  will  be  so  ordered." 

The  facts  of  the  instant  case  may 
be  summarized  as  follows:  Appel- 
lant was  offered  the  choice  of  three 

6  A.L.R.— 69. 


classifications  under  which  to  send 
its  message,  and  the  choice  made 
governed  both  the  rate  to  be  charged 
for  the  service  and  the  liability  of 
the  Telegraph  Company  for  mis- 
takes or  delays  in  the  transmission 
or  delivery  of  the  message.  Both 
the  charge  to  the  sender  and  the 
liability  of  the  company  depended 
upon  the  classification  selected  by 
the  sender  for  this  message,  and  it 
was  the  sender's  right  and  privilege 
to  select  the  classification  to  which 
its  message  should  be  assigned.  The 
message  could  have  been  sent  as  a 
repeated  one,  or  as  an  unrepeated 
message,  or  it  could  have  been  sent 
as  a  valued  message  by  paying  one 
tenth  of  1  per  cent  of  the  value  as- 
signed. 

In  the  opinion  of  the  Interstate 
Commerce  Commission  cited,  it  is 
stated  that  the  basis  of  any  charge 
made  by  the  Telegraph  Company  is 
that  of  an  unrepeated  message;  and 
it  is  pointed  out  that  the  right  to 
classify  messages  and  to  base  the 
charge  upon  the  classification  made 
is  wholly  nullified,  if  the  rate 
charged  and  collected  for  an  unre- 
peated message  carries  with  it  the 
same  protection  to  the  sender,  or 
recipient,  and  imposes  upon  the  Tele- 
graph Company  the  same  liability 
and  degree  of  care,  as  a  repeated  or 
a  valued  message.  No  one  would  pay 
the  higher  rate,  if  he  were  entitled 
to  the  same  service  at  the  lower  rate. 

So  that,  whatever  we  may  think 
of  the  merit  of  the  classifications, 
or  of  the  possible  results  from  their 
approval,  by  the  Interstate  Com- 
merce Commission,  it  is  our  duty 
to  give  effect  to  the  ruling  of  that 
Commission;  and  it  is  likewise  our 
duty  to  give  effect  to  the  numerous 
recent  decisions  of  the  Supreme 
Court  of  the  United  States,  which 
hold  that  carriers  may  graduate 
their  charges  according  to  the  value 
of  the  service  performed.  The  doc- 
trine of  those  cases  is  applicable 
here. 

In  my  view,  therefore,  the  appel- 
lant should  have  judgment  for  the 
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sum  tendered  by  the  Telegraph 
Company,  which  sum  is  based  upon 
liability  for  the  negligent  trans- 
mission of  an  unrepeated  message. 


I  am  authorized  to  say  that  Mr. 
Justice  Wood  concurs  in  the  views 
here  expressed. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Duty  to  breach  contract  in  order  to  minimize  damages  fr<Mn  error  in  tram- 

mission  of  telegram. 


The  rule  that  it  is  the  duty  of  one 
suffering  damage  by  reason  of  the 
negligence  of  a  telegraph  company  in 
transmitting  a  message  to  adopt  every 
available  method  of  minimizing  the 
damage  is  recognized  by  the  reported 
case  (Des  Arc  Oil  MlU.  v.  WESTERN 
U.  Teleg.  Co.  ante,  1081).  But  that 
case  also  holds  that  the  rule  does  not 
require  a  person  to  break  his  own 
contract  in  order  to  protect  the  tele- 
graph company  from  the  consequences 
of  the  negligence  of  its  servants  in 
committing  an  error  in  the  transmis- 
sion of  a  message.  There  is  appar- 
ently only  one  other  case  which  passes 
directly  on  that  point,  and  that  is  a 
later  case  from  the  same  jurisdiction 
as  the  reported  case  (Des  Arc  Oil 
Mill  v.  Western  U.  Teleg.  Co.)  and 
follows  the  rule  laid  down  therein. 
Western  U.  Teleg.  Co.  v.  Osbom 
(1918)  186  Ark.  68,  206  S.  W.  54.  The 
following  cases,  however,  are  closely 
analogous  and  would  seem  to  support 
the  same  rule:  Hasbrouck  v.  West- 
ern U.  Teleg.  Co.  (1899)  107  Iowa,  160, 
70  Am.  St.  Rep.  181,  77  N.  W.  1034; 
Reed  v.  Western  U.  Teleg.  Co.  (1896) 
135  Mo.  661.  34  L.R.A.  492,  58  Am.  St. 
Rep.  609,  37  S.  W.  904;  Bentley  v. 
Western  U.  Teleg.  Co.  (1917)  98  Wash, 
431,  L.R.A.1918B.  965,  167  Pac.  1127. 
Compare,  Miller  v.  Western  U.  Teleg. 
Co.  (1911)  157  Mo.  App.  580,  138  S.  W. 
887. 

In  Western  U.  Teleg.  Co.  v.  South- 
wick  (1919)  —  Tex.  Civ.  App.  — ,  214 
S.  W.  987,  however,  the  plaintiff's 
brokers,  in  consequence  of  a  mistake 
in  a  telegram  understating  the  price 
at  which  the  plaintiff  was  willing  to 
sell,  having  made  a  contract  which 
provided  that  the  plaintiff  should  de- 
posit $500  with  a  bank,  to  be  returned 
to  his  agents  if  he  faithfully  per- 
formed the  contract,  but  in  case  of  de- 


fault on  his  part  to  be  paid  to  the 
buyer  as  the  latter's  damages,  it  was 
held  that  the  damages  recoverable  by 
plaintiff  against  the  telegraph  com- 
pany on  account  of  the  mistake  were 
merely  the  $500,  although  that  was 
less  than  the  difference  between  the 
real  asking  price  and  the  price  fixed 
by  the  contract,  which  he  performed. 
The  decision,  however,  was  not  upon 
the  ground  that  it  was  the  plaintiff's 
duty  to  minimize  his  damages  by 
breaching  the  contract,  but  rested 
upon  a  construction  of  the  provision 
referred  to  as  giving  the  plaintiff  an 
option  either  to  proceed  with  the  per- 
formance of  the  contract  or  to  pay 
the  damages  stipulated,  and  as  pre- 
cluding, in  case  of  election  to  pursue 
the  latter  course,  the  enforcement  of 
specific  performance  by  the  other  par- 
ty. In  other  words,  as  the  court  said, 
the  contract  bound  the  plaintiff  only 
in  the  alternative;  and  the,  plaintiff 
could  not  under  the  circumstances 
voluntarily  proceed  with  the  contract, 
but  was  bound  to  take  reasonable  ac- 
tion to  mitigate  his  damages. 

In  Western  U.  Teleg.  Co.  v.  Osbom 
(Ark.)  supra,  it  appeared  that  the 
plaintiff  had  a  contract  with  a  tele- 
graph company  whereby  the  latter 
was  to  furnish  him  daily  market  re- 
ports of  cotton  on  the  New  York  Cot- 
ton Exchange.  The  company  made  a 
mistake  in  one  of  the  reports,  show- 
ing the  price  of  cotton  to  be  1  cent 
higher  than  it  actually  was,  and  the 
plaintiff  on  that  day  bought  some  cot- 
ton by  a  verbal  contract  at  the  price 
shown  by  the  report.  In  an  action 
brought  by  the  plaintiff  against  the 
telegraph  company  to  recover  the  dif- 
ference between  the  price  paid  by  him 
and  the  actual  market  price,  it  was 
contended  by  the  company  that  the 
plaintiff  should  have  avoided  the  eon- 
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tract  to  purchase  because  it  -was  a 
verbal  one  and  anenforceable  by  the 
seller.  Answering  this  contention,  the 
court  said:  "While  it  was  his  duty 
to  minimize  his  damages,  this  rule  did 
not  require  him  to  break  his  own  con- 
tract in  order  to  protect  the  telegraph 
company  from  the  consequeinces  of  the 
negliflience  of  its  own  servants.  DEs 
ABC  Oil  Mill  v.  Western  U.  Teleg. 
Co.    (reported  herewith)   ante,  1081." 

In  Bentley  v.  Western  U.  Teleg.  Co. 
98  Wash.  431,  167  Pac.  1127,  it  ap- 
peared that  the  plaintiff  shipped  a 
carload  of  apples  and  sent  with  the 
bill  of  lading  a  draft  on  the  consignee 
for  the  price  of  the  apples  at  $2  per 
box.  The  consignee  refused  to  accept 
the  apples  at  the  price  offered,  but 
telegraphed  an  offer  of  $1.76  per  box. 
In  answer  the  plaintiff  sent  a  tele- 
gram to  the  bank  holding  the  draft  for 
collection,  directing  it  to  accept  $1.80 
per  box.  By  mistake  of  the  telegraph 
company,  the  telegram  was  made  to 
read  as  if  the  bank  were  directed  to 
accept  $1.08  per  box,  and  it  delivered 
the  bill  of  lading  and  accepted  pay- 
ment for  the  apples  at  that  price.  On 
discovery  of  the  error  the  telegraph 
company  endeavored  to  persuade  the 
consignee  te  pay  the  difference  be- 
tween $1.08  and  the  price  offered  by 
him,  and  the  latter  agreed  to  settle  on 
the  basis  of  $1.50  per  box.  The  plain- 
tiff rather  than  receive  that -price, 
elected  to  accept  the  payment  of  $1^08 
per  box  and  bring  his  action  against 
the  defendant  for  the  difference.  It 
was  held  that  the  plaintiff  was  not 
obliged  to  bring  a  suit  to  disaffirm  the 
contract  in  order  to  save  the  company 
from  liability,  but  that  it  was  his  duty 
to  have  minimized  the  damages  aris- 
ing from  the  conduct  of  the  telegraph 
company  by  accepting  the  offer  for 
increased  payment  from  the  con- 
signor. 

In  Reed  v.  Western  U.  Teleg.  Co. 
(1896)  135  Mo.  661,  34  L.R.A.  492,  58 
Am.  St.  Rep.  809,  37  S.  W.  904,  it  ap- 
peared that  the  plaintiff's'  agent  de- 
livered to  a  telegraph  .company  a  mes- 
sage addressed  to  the  plaintiff  and 
reading  as  follows:  "Offered  thirteen, 
hundred  cash,  lot  tnvo  houses,  near 
planing  mill.  Must  hear  immediately. 
Can't  get  more."    The  telegram  when 


delivered  read  as  follows:  "Offered 
nineteen  hundred  cash,  lot  two  houses 
near  planing  mill.  Must  hear  imme- 
diately. Can't  get  more."  The  plain- 
tiff in  answer  to  the  telegram  she  re- 
ceived sent  one  reading  as  follows: 
"Sell  property  for  amount  offered. 
Will  send  de.ed  by  Monday,  2Tth."  On 
receipt  of  the  latter  telegram  the 
agent  made  a  contract  of  sale  for  the 
property  and  received  part  of  the  pur- 
chase money  therefor.  When  the 
agent  received  the  deed  he  thought 
there  was  a  mistake  because  of  the 
insertion  of  $1,900  as  the  purchase 
price,  instead  of  $1,300,  and  suggested 
to  the  purchaser  that  they  wait  until 
he  could  write  to  the  plaintiff.  The 
purchaser,  however,  threatened  to 
sue,  whereupon  the  agent  delivered 
the  deed  and  accepted  $1,300  for  the 
property.  An  action  being  brought 
by  the  plaintiff  against  the  telegraph 
company  to  recover  the  difference  be- 
tween the  amount  which  she  actually 
received  for  the  property  and  the 
amount  which  she  was  led  to  believe 
she  was  to  receive  for  the  sale  of  the 
property,  it  was  held  that  the  plaintiff 
was  not  required  to  enter  into  a  doubt- 
ful litigation  to  rescind  her  contract 
with  the  purchaser,  which  was  fully 
executed. 

In  Hasbrouck  v.  Western  U.  Teleg. 
Co.  (1899)  107  Iowa,  160,  70  Am.  St. 
Rep.  181,  77  N.  W.  1084,  it  appeared 
that  the  plaintiff,  a  banker;  held  a 
note  for  $8,600  against  another,  and 
sent  his  agent  to  settle  the  claim.  The 
agent  delivered  to  a  telegraph  com- 
pany a  message  addressed  to  the 
plaintiff  and  reading  as  follows: 
"Has  stock  twelve  hundred  dollars. 
Mortgage  on  for  fifteen  hundred  dol- 
lars. Am  offered  note,  with  Harkness 
as  surety,  for  twenty-five  hundred  dol- 
lars due  in  eighteen  months,  in  full 
settlwnent.  Shall  I  accept?"  The 
telegram  as  delivered  to  the  addressee 
read  as  follows:  "Have  secured 
twelve  hundred  dollar  mortgage  on 
fifteen  hundred  dollars  and  offered 
note,  with  Harimeas  as  surety,  for 
twenty-four  hundred  dollars,  due  in 
eighteen  months,  in  full  settlement. 
Shall  I  accept?"  The  plaintiff  replied 
by  a  telegram  reading  as  follows :  "If 
twelve  hundred  dollar  mortgage  ia  on 
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fifteen  hundred  dollar  property  ac- 
cept." On  receipt  of  the  telesrram  the 
agent  settled  with  the  debtor,  taking 
his  note  for  $2,500  with  Harkness  as 
surety.  The  plaintiff  brought  an  ac- 
tion against  the  telegraph  company, 
alleging  that  the  telegram  which  he 
received  meant  "a  mortgage  to  plain- 
tiff for  |1,200  on  Henderson's  stock, 
and  also  a  note  of  said  Henderson  for 
$2,400  more,  with  said  Harkness  as 
surety  on  the  said  note,"  instead  of 
which  the  agent  settled  for  a  sum 
which  caused  a  loss  to  the  plaintiff  of 
$1,100,  for  which  he  asked  judgment. 
It  was  held  that  the  plaintiff  was  not 
obliged,  after  he  knew  of  the  mistake, 
to  take  steps  to  rescind  the  contract  of 
settlement. 

In  Miller  v.  Western  U.  Teleg.  Co. 
(1911)  157  Mo.  App.  580,  138  S.  W. 
887,  the  question  involved  was  similar 
to  that  in  Western  U.  Teleg.  Co.  v.  Os- 
born  (1918)  136  Ark.  68,  206  S.  W. 
54,  supra,  but  the  court  reached  a 
contrary  conclusion.  The  decisions, 
however,  are  probably  distinguishable 
in  that  the  terms  of  the  Statute  of 
Frauds,  the  construction  of  which  was 
involved  in  both  decisions,  appear  to 
be  different.  It  appeared  in  the  for- 
mer case  that  the  plaintiff  received  a 
telegram  reading  as  follows:  "Offer 
fifty-three  one  to  five  cars  bulk  mixed 
corn.  White  cent  over."  The  tele- 
.gram  as  delivered  by  the  sender  to  the 
telegraph  company  read  as  follows: 
■"Offer  fifty  there  one  to  five  cars  bulk 


mixed  com.  White  cent  over."  On 
receiving  the  telegram  the  plaintiff 
made  a  contract  by  telephone  with  a 
third  person  whereby  the  latter  agreed 
to  furnish  6,000  bushels  of  com  at  53 
cents  and  then  accepted  by  telegraph 
to  the  extent  of  five  cars  the  offer 
which  had  been  made  him.  Two  days 
later  he  received  a  letter  from  the 
sender  of  the  telegram  in  which  the 
offer  as  delivered  to  the  telegraph 
company  was  confirmed,  thus  inform- 
ing the  plaintiff  of  the  mistake.  At 
the  time  of  the  receipt  of  the  letter 
nothing  had  been  done  towards  filling 
the  oral  order  for  the  corn.  The  plain- 
tiff then  filled  the  order  at  the  price 
named  in  the  letter  and  brought  an 
action  against  the  telegraph  company 
to  recover  for  the  loss  sustained  by 
the  error  in  the  telegram.  The  con- 
tract by  telephone  for  the  purchase 
of  corn  by  the  plaintiff  was  made  in 
Oklahoma,  and  the  statute  in  that 
state  declared  invalid  an  oral  con- 
tract for  the  sale  of  goods  at  price  of 
$50  or  more.  It  was  held  that  the 
plaintiff  could  have  avoided  any  loss 
resulting  from  the  negligence  of  the 
defendant  by  refusing  to  perform  the 
oral  contract  for  the  puMhase  of  the 
com,  and  «8  the  statute  governing 
the  contract  declared  such  contracts 
invalid  he  could  not  elect  to  perform 
the  contract  and  place  the  burden  for 
the  consequent  loss  on  the  defendant 

R.  J.B. 


MARTIN  H.  BREDE  et  al.,  Appts., 

V. 

MINNESOTA  CRUSHED  STONE  COMPANY,  Reapt 

iHnnesota  Supreme  Court  — August  1,  1919. 
{—  Minn.  —,  173  N.  W.  805.) 

Laches  —  refraining  from  interference  with  quarry. 

1,  The  defense  of  laches  is  not  available  where  for  about  two  years 
plaintiffs  have  refrained  from  taking  any  action  to  restrain  defendant  from 
continuing  to  operate  its  quarry  in  the  manner  complained  of,  and  it  has 
expended  a  large  sum  of  money  in  making  permanent  improvements  on 
the  property  where  it  conducts  its  business.   . 

[See  note  on  this  question  beginning  on  page  1098.] 
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Injiuiction    —    naisanoe    —    stone 
qaarry. 

2.  Wheo  the  undisputed  evidence 
shows  substantial  interference  with  the 
comfort  of  residents  in  the  vicinity  of 
a  stone  quarry,  caused  by  blasting  and 
dust,  they  are  entitled  to  some  relief  in 
an  action  brought  to  restrain  the  de- 
fendant from  operating  the  quarry  in 
such  a  manner  as  to  constitute  a  uui- 

[S^  11  R.  C.  li.  675,  20  R.  C.  L.  407.] 
—  interference  with  comfort. 

3.  If  a  lawful  business  is  conducted 
in  such  a  manner  as  to  interfere  mate- 
rially with  the  physical  comfort  of  per- 
sons of  ordinary  sensibilities  and  hab- 
its, who  live  near  by,  an  injunction 
should  be  granted,  permanently  re- 
straining its  operation  in  such  manner. 
A  ccmiparison  of  the  injury  defendant 
will  suffer  if  an  injunction  is  granted 
with  the  injury  plaintiffs  will  suffer  if 
it  is  denied  does  not  furnish  the  test 
by  which  the  action  of  the  court  should 
be  controlled. 

[See  20  R.  C.  L.  480.] 
License  —  request  to  use  certain  part 
of  quarry. 

4.  A  request  that  defendant  quarry 
upon  a  certain  portion  of  its  premises 
is  at  most  a  license  from  those  signing 
it,  and  is  subject  to  revocation. 

[See  17  R.  G.  L.  576,  20  R.  C.  L.  503.] 
Injunction  —  nuisance  —  distinction 
between  movable  and  fixed  enter- 
prise. 

5.  A   distinction   may   properly    be 


m  y.  w.  805.) 
drawn  between  cases  involving  a  nui- 
sance, caused  by  a  factory  or  business 
which  may  be  removed  to  another  lo- 
cation, and  those  involving  one  caused 
by  the  operation  of  mines,  quarries, 
and  other  enterprises  for  tJie  develop- 
ment of  the  natural  resources  of  land, 
which  must  be  conducted  at  a  fixed 
place.  An  injunction  should  not  be 
granted  as  readily  in  the  latter  as  in 
the  former  class  of  cases. 

Nuisance  —  effect  of  coming  to. 

6.  No  great  weight  should  be  given 
to  the  fact  that  a  person  complaining 
of  a  nuisance  came  to  it,  or  tkat  others 
may  be  guilty  of  maihtaining  a  similar 
nuisance  in  the  same  neighborhood. 

[See  20  R.  L.  C.  440,  492.] 
— lawful  business. 

7.  A  landowner  may  be  liable  for 
maintaining  a  nuisance  by  reason  of 
his  mode  of  carrying  on  a  lawful  busi- 
ness, even  though  the  annoyances  com- 
plained of  are  ordinary  incidents  of 
such  a  business  when  properly  conduct- 
ed. 

[See  20  R.  C.  h.  438.] 

Evidence  —  necessity  at  move. 

8.  Further  testimony  should  be  tak- 
en to  determine  whether  defendant  may 
not  remove  or  mitigate  the  annoyances 
complained  of  without  seriously  inter- 
fering with  the  prosecution  of  its  busi- 
ness, and  such  relief  afforded  to  plain- 
tiffs as  may  be  justified  by  the  addition- 
al evidence  produced. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Henne- 
pin Coimty  (Fish,  J.)  in  favor  of  defendant,  and  from  an  order  denying 
a  motion  for  new  trial  in  an  action  brought  to  enjoin  defendant  from 
operating  its  quarry  in  such  a  manner  as  to  create  a  private  nuisance. 
Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Mr.  A.  B.  Jackson  for  appellants.  Va.  804,  12  L.R.A.  53,  12  S.  E.  1085; 

Messrs.  Cohm,  Atwater,  &  Shaw,     Tuttle  v.  Church,  53  Fed.  422. 


for  respondent: 

There  is  in  fact  no  showing  of  a 
nuisance  at  all,  and  the  injury,  instead 
of  being  material,  substantial,  and  ir- 
reparable, is  so  slight  as  not  to  inter- 
fere with  plaintiffs'  health  or  comfort, 
or  with  their  free  use  and  enjoyment 
of  their  property. 

Bristol  V.  Palmer,  83  Vt.  54,  31 
L.R.A.(N.S.)  894,  74  Atl.  382;  Gilbert 
V.  Showerman,  23  Mich.  448 ;  Demarest 
V.  Hardham.  34  N.  J.  Eq.  469;  Powell 
V,  Bentley  &  G.  Furniture  Co.  34  W. 


Plaintiffs,  both  the  earlier  residents 
and  later  comers,  have  acquiesced  in 
the  quarry  operations,  and  have  been  so 
dilatory  in  seeking  an  injunction  that 
they  are  now  barred  of  that  relief. 

Schmitt  V.  Hager,  88  Minn.  413,  93 
N.  W.  110;  Brockman  v.  Brodonan,  183 
Minn.  148  157  N.  W.  1086;  Mueller  v. 
Fruen,  36  Minn.  278,  30  N.  W.  886; 
Tuttle  V.  Church,  53  Fed.  422;  Bartb 
V.  Christian  Psychopathic  Hospital 
Asso.  196  Mich.  642,  163  N.  W.  62. 

Every  owner  has  the  right  to  develop 
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and  use  the  natural  resources  of  his 
land,— coal,  brick,  clay,  oil,  and  stone, 
— ^and  in  the  absence  of  negligence  is 
not  liable  for  consequences  incident  to 
such  development  and  use. 

Lynch  v.  Shiely,  131  Minn.  348.  156 
N.  W.  390;  Stuhl  v.  Great  Northern  R. 
Go.  136  Minn.  158,  L.RJ^.1917D,  317, 
161  N.  W.  501;  Huckenstine's  Appeal, 
70  Pa.  102.  10  Am.  Rep.  669;  Phillips 
V.  Lawrence  Vitrified  Brick  &•  Tile  Co. 
72  Kan.  643,  2  L.R.A,(N.S.)  92,  82  Pac. 
787;  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  126,  67  Am.  Rep.  446,  6 
Atl.  463;  Robb  v.  Carnegie  Bros.  145 
Pa.  324,  14  L.R.A.  829,  27  Am.  St.  Rep. 
694,  22  Atl.  649;  Alexander  v.  Wilkes- 
Barre- Anthracite  Goal  Co.  264  Pa.  1, 
L.R.A.1917B,  810,  98  Atl.  794;  Helms 
V.  Eastern  Kansas  Oil  Co.  102  Kan. 
164,  L.R,A.1918C,  227,  169  Pac.  208. 

Lees,  C,  filed  the  following  opin- 
ion: 

Allegfing  that  defendant  was  op- 
erating a  quarry  in  such  a  manner 
as  to  create  a  private  nuisance  as 
to  them,  plaintiffs  brought  this  ac- 
tion to  enjoin  the  alleged  nuisance. 
There  was  a  trial  without  a  jury, 
findings  in  favor  of  defendant,  a 
motion  for  a  new  trial,  which  was 
denied,  and  the  case  comes  here  on 
appeal  from  the  order  denying  the 
motion. 

In  substance  these  were  the  facts 
as  found  by  the  trial  court: 

In  1904  defendant  acquired  the 
right  to  quarry  and  crush  limestone 
underlying  40  acres  of  land  in 
Lowrsr's  East  Side  addition  to  Min- 
neapolis. Johnson  street  was  its 
west  boundary.  The  tract  had  been 
platted  into  lots  and  blocks,  but  was 
then  wholly  unoccupied.  Defendant 
began  quarrying  operations  thereon 
in  1904,  which  were  continued  until 
the  summer  of  1916.  Later  it  ac- 
quired 9  acres  adjoining  the  40  on 
the  north.  This  is  referred  to  as 
the  "Kletzin"  tract. 

In  quarrying,  the  defendant  pro- 
ceeds as  follows:  The  earth  and  a 
stratum  of  shale  are  removed  or 
stripped  from  the  layers  of  lime- 
stone in  which  holes  are  drilled  with 
steam  drills,  and  the  stone  is  then 
blasted  with  dynamite.  Fragments 
too  large  to  handle  conveniently  are 
broken  up  by  light  charges  of  dyna- 


mite, and  the  stone  is  then  loaded 
by  a  steam  shovel  into  small  cars 
and  conveyed  to  a  crusher  on  John- 
son street.  There  the  stone  is 
crushed  and  separated  into  various 
sizes  and  sold  for  commercial  uses. 
Railway  trackage  connects  the 
property  with  the  railways  in  Min- 
neapolis. 

When  these  operations  were  com- 
menced there  were  few  dwellings  in 
the  neighborhood,  and  no  street  car 
lines  in  the  region.  Now  the  region 
north  and  west  of  the  quarry  is 
fairly  well  settled,  thirty-two  of  the 
plaintiffs  residing  within  distances 
varying  from  200  ±0  1,800  feet. 
They  acquired  their  property  for 
homes.  A  street  car  line  on  John- 
son street  runs  out  beyond  the 
quarry.  In  the  region  south  and 
east  of  the  quarry  there  are  hardly 
any  dwellings.  It  is  devoted  in  the 
main  to  industrial  uses  and  trav- 
ersed by  railroad  tracks.  West  of 
defendant's  quarry,  and  within  300 
.  feet  of  Johnscm  street,  there  is  an- 
other quarry  operated  by  another 
conipany  substantially  as  defend- 
ant's is  operated.  Defendant's  land 
is  mainly  valuable  for  the  underly- 
ing limestone. 

In  the  three  years  immediately 
following  1904,  several  actions  were 
brought  against  defendant  ,by  prop- 
erty owners  in  the  vicinity  of  the 
quarry,  who  claimed  to  be  damaged 
by  defendant's  operations.  These 
actions  were  settled  in  October, 
1907,  by  the  payment  of  damages. 
Embodied  in  each  settlement  was  a 
release  of  future  damages  whicli 
might  accrue  from  quarrying  oper- 
ations in  Lowry's  East  Side  addi- 
tion. Three  of  the  plaintiffs  in  the 
present  action  and  the  predecessors 
in  title  of  two  of  them  made  such 
settlements  and  gave  such  releases. 

In  the  spring  of  1915,  defendant 
began  to  quarry  on  the  Kletzin 
tract.  Objections  were  made  by  a 
number  of  the  residents  on  Johnson 
street,  and  the  operations  there 
were  discontinued  and  resumed  in 
Lowry's  East  Side  addition. 

In  the  spring  of  1916,  a  written 
request  addressed  to  defendant  was 
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circulated  among  the  residents  in 
the  neighborhood  of  the  quarry, 
and  was  signed  by  or  in  behalf  of 
fourteen  of  the  present  plaintiffs. 
Defendant  was  thereby  requested 
"to  quarry  the  stone  from  the  fore- 
going property  (the  Kletzin  tract), 
using  the  utmost  care  in  blasting, 
and  refill  same  as  soon  as  possible." 
On  receiving  this  request  in'  1916, 
defendant  again  began  and  has 
since  continued  to  quarry  stone  on 
the  Kletzin  tract,  thus  bringing  its 
operations  farther  north  and  nearer 
to  the  dwellings  of  many  of  the 
plaintiffs. 

In  1914,  defendant  began  to  grind 
the  screenings  from  its  quarry  for 
use  as  a  filler  for  asphalt  paving.  In 
1915  and  1916,  it  installed  and  has 
since  operated  a  pulverizing  plant, 
known  as  a  "dust  mill,"  to  grind 
part  of  the  product  of  its  quarry  to 
such  fineness  that  it  may  be  sprin- 
kled on  fields  having  an  acid  soil  to 
neutralize  the  acids. 

By  the  spring  of  1916,  defendant 
had  invested  in  its  bufldings  and 
equipments  about  $100,000.  In  No- 
vember, 1917,  its  crusher  was  de- 
stroyed by  fire.  In  January,  1918, 
it  began  to  rebuild  it,  and  had  half 
completed  it  at  the  time  of  the  com- 
mencement of  this  action,  and  had 
expended  for  that  purpose  and  for 
machinery  over  $44,000.  hi  order 
to  rebuild,  it  was  necessary  that  de- 
fendant should  obtain  a  permit  from 
the  building  inspector  of  Minne- 
apolis. Plaintiffs  and  others,  on 
learning  that  defendant  intended  to 
rebuild,  petitioned  the  city  council 
to  deny  a  permit,  but  the  council  re- 
fused to  interfere,  and  the  permit 
was  issued  by  the  inspector. 

The  decision  of  the  trial  court 
turned  upon  the  twelfth  finding  of 
fact,  which,  in  substance,  is  as 
follows :  Defendant's  operations 
caused  some  discomfort  and  annoy- 
ance to  the  plaintiffs  residing  near^ 
est  to  the  quarry,  from  the  noises 
and  vibrations  created  by  the  drills 
and  steam  shovels,  by  blasting,  and 
from  some  increase  of  dust  emanat> 
ing  from  the  dust  mill.  The  conse* 
quences  of  the  noise  and  dust  are 
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greatly  exaggerated  by  the  testi- 
mony, and  are  naturally  an  incident 
to  defendant's  development  and  use 
of  its  property.  An  injunction 
against  the  operation  of  the  quarry 
would  destroy  defendant's  busi- 
ness, and  make  its  investment  in 
buildings  and  equipment  largely 
worthless,  but  the  situation  and  sur- 
roundings are  such  that  the  ces- 
sation of  its  business  would  not  add 
materially  to  the  health  or  comfort 
of  plaintiffs  or  to  the  free  use  and 
enjoyment  of  their  property.  In  a 
memorandum  appended  to  the  find- 
ings, the  court  remarked  that  the 
injunction  must  be  either  wholly 
given  or  wholly  denied,  no  middle 
course  being  open,  and  that  "there 
is  enough  merit  in  plaintiffs'  con- 
tention to  require  on  defendant's 
part  the  utmost  care  to  avoid  un- 
necessary harm  to  neighboring 
property." 

1.  We  have  examined  the  volumi- 
nous record  with  care  to  asc«1;ain 
whether  this  finding  is  sustained  by 
the  evidence.  There  is  but  little 
real  conflict  in  the  evidence.  A  host 
of  witnesses,  most  of  them  parties 
plaintiff  or  members  of  their  fami- 
lies, testified  to  substantial  inter- 
ference with  the  comfort  of  resi- 
dents in  the  vicinity  of  the  quarry, 
caused  chiefly  by  blasting  and  by 
dust  from  the  dust  mill.  After 
making  due  allowance  for  many 
evident  exaggerations  in  the  testi- 
mony, the  fact  remains  and  is  re- 
cognized in  the  findings,  that 
defendant's  operations  do  cause  ap- 
preciable annoyance  and  discomfort 
to  plaintiffs.  That  there  was  noise 
and  dust  is  not  disputed.  The  testi- 
mony of  def^idact's  witnesses  who 
resided  near  the  quarry  was  that 
they  did  not  find  the  noise  and  dust 
objectionable;  some  of  them,  be- 
cause they  had  become  accustomed 
to  it.  The  explosions  of  dyna- 
mite and  consequent  jarring  of 
plaintiffs'  dwellings  of  necessity 
disturbed  the  comfort  and  repose  of 
persons  living  near  the  quarry,  es- 
pecially when  they  were  accompa- 
nied, as  was  sometimes  the  case,  by 
a  shower  of  falling  stones,  which 
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reached  the  premises  of  some  of  the 
plaintiffs.  Limetone  dust  is  acrid 
and  sticky,  and  much  more  annoy- 
ing than  ordinary  street  dust.  The 
interference  with  plaintiffs'  enjoy- 
ment of  life  and  property  was  not 
of  the  sort  to  which  city  dwellers 
must  submit  as  an  inevitable  ac- 
companiment of  urban  life.  It  was 
shown  to  be  offensive  to  the  senses, 
and  injurious  to  the  health  of  many 
of  the  plaintiffs.  Some  forty  wit- 
nesses testiHed  to  conditions  created 
by  defendant,  which  would  unfail- 
ingly cause  substantial  discomfort 
to  ordinary  individuals,  while  about 
one  third  as  many  testified  that  the 
same  conditions  did  not  personally 
inconvenience  them.  We  take  no- 
tice of  the  fact  that  the  sensibilities 
of  individuals  vary,  some  being 
more  and  others  less  annoyed  by 
noises  and  dust  than  the  average 
person,  but  see  no  escape  from  the 
conclusion  that  the  manner  in  which 
defendant  is  conducting  its  opera- 
tions would  necessarily  cause  mate- 
rial discomfort  to  ordinary  people 
Injunction-  of  average  feelings 

nnuanoe—  and     habits.       We 

.ton.  «narr7.  canuot  give  our  ap- 
proval to  the  twelfth  finding  of 
fact  in  its  entirety,  hence  plaintiffs 
are  entitled  to  some  relief  if  not 
precluded  from  it  on  grounds  now 
to  be  considered. 

2.  Counsel  for  defendant  cite 
cases  holding  in  effect  that  if  the 
injury  complained  of  is  caused  by 
the  operation  of  a  lawful  business, 
carried  on  in  a  district  given  over 
to  kindred  classes  of  business,  and 
the  injury  is  only  such  as  naturally 
flows  from  the  ojreration  of  a  busi- 
ness of  that  character,  an  injunc- 
tion will  not  be  granted  if  it  would 
entail  a  serious  injury  to  the  de- 
fendant or  to  the  public  as  compared 
to  the  injury  complained  of  by  the 
plaintiff.  This  is  commonly  refer- 
red to  as  the  "comparative  injuiy 
doctrine."  The  cases  in  which  this 
doctrine  has  been  given  effect  are 
collected  in  a  note  to  Bristol  v.  Palm- 
er, 31  L.R,A.(N.S.)  881-«93,  and  in 
20  R.  C.  L.  480. 

Other  authorities  adopt  the  an- 


cient doctrine  that  the  rights  of 
habitation  are  superior  to  the  rights 
of  trade,  and,  whenever  they  con- 
flict, the  rights  of  trade  must  yield 
to  the  primary  or  natural  right 
They  hold  that  if  a  lawful  business 
is  conducted  in  such  a  manner  as 
to  offend  or  interfere  materially 
with  ordinary  physical  comfort, 
measured,  not  by  the  standards  of 
persons  of  delicate  sensibility  and 
fastidious  habits,  but  by  the  stand- 
ards of  ordinary  people,  a  perma- 
nent injunction  should  be  granted. 
The  cases  so  holding  are  also  col- 
lected in  the  note  to  Bristol  v.  Palm- 
er, supra  (31  L.R.A.(N.S.)  888), 
and  it  is  said  that  this  doctrine  is 
supported  by  the 
greater  weight  of  -'.U'eSSL?:??. 
authority.  We  are 
of  the  opinion  that  the  latter  is  the 
better  doctrine,  and  that  ordinarily 
it  should  be  applied  in  determining 
whether  an  injunction  should  be 
granted  or  denied  in  cases  such  as 
this. 

3.  Defendant    began   to   operate 
its    quarry   in    1904,    and   no    one 
sought  to  restrain    its  operations 
until  this  action  was  begun.    Only  a 
few  of  the  plaintiffs  have  ever  made 
any  claim  for  damages.    It  is  con- 
tended   that   they   have   therefore 
been  guilty  of  laches  or  have  at 
least  acquiesced  in  the  maint^iance 
of  the  alleged  nui-  ,    ^ 
sance,    and    hence  J^^fJtlST.,  <^. 
are     now     barred  :r,\'ir'««n^. 
from    relief.      We 
are  of  the  opinion  that  this  is  not 
a  good  defense.    Matthews  v.  Still- 
water Gas  &  E.  L.  Co.  63  Minn. 
493,  65  N.  W.  947.     If  defendant 
were  engaged  in  quarrying  on  the 
40-acre  tract  only,  and  not  operat- 
ing its  dust  mill,  the  situation  ^rould 
be  materially  different;  but  the  op- 
erations on  the  Kletzin  tract  and  in 
the  dust  mill  were  begun  only  about 
two  years  prior  to  the  commence- 
ment of  this  action.    Defendant  is 
now  blasting  nearer  to  plaintiffs* 
premises  than  ever  before,  and  is 
creating  dust  of  a  new  character 
and  in  increased  quantities.      The 
period  over  which  these  conditions 
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have  extended  is  comparatively 
short,  and  no  claim  of  laches  can 
be  made  successfully. 

4.  The  effect  of  the  request  that 
defendant  quarry  on  the  Kletzin 
tract,  which  was  signed  by  sev^al 
of  the  plaintiffs,  is  next  to  be  con>- 
sidered.  Possibly  those  who  signed 
it  may  not  be  entitled  to  relief  by 
injunction,  but,  of  course,  their  ac- 
tion is  not  binding  on  the  plaintiffs 

who  did  not  sign. 
reqnearto  «ae  At  most  the  request 
«t!?rr ".••'*•*  amounted  to  a  li- 
cense to  defendant 
to  carry  on  its  operations  as  it  is 
doing,  and,  like  other  licenses,  is 
subject  to  revocation.  Dwight  v, 
Hayes,  150  111.  273,  41  Am.  St.  Rep. 
367,  87  N.  E.  218. 

5.  It  has  been  held  that  every 
landowner  has  the  right  to  develop 
and  use  the  natural  resources  of 
his  land,  and  in  the  absence  of 
negligence  is  not  liable  for  conse- 
quences incidental  to  such  devel<^ 
ment  and  use.  This  is  the  doctrine 
in  Pennsylvania  and  Kansas,  and  it 
is  greatly  relied  on  by  the  defend- 
ant here.  Pennsylvania  C5oal  Co.  v. 
Sanderson,  113  Pa.  126,  67  Am. 
Rep.  445,  6  Atl.  453;  Robb  v.  Car- 
negie Bros.  145  Pa.  324,  14  L.RJI. 
32h,  27  Am.  St.  Rep.  694,  22  Atl. 
649 ;  Alexander  v.  Wilkes-Barre  An- 
thracite Coal  Co.  254  Pa.  1,  L.R.A. 
191 7B,  310,  98  Atl.  794;  Phillips  v. 
Lawrence  Vitrified  Brick  &  Tile  Co. 
72  Kan.  643,  2  L.R.A.(N.S.)  92,  82 
Pac  787 ;  Helms  v.  Eastern  Kansas, 
Oil  Co.  102  Kan.  164,  L.R.A.1918C, 
227, 169  Pac.  208.  On  the  one  hand, 
it  is  said  that  these  cases  disregard 
the  fundamental  principle  of  the 
common  law,  that  one  must  so  use 
his  own  as  not  to  injure  another; 
and,  on  the  other,  that  a  coal  mine, 
oil  well,  or  stone  quarry  must  be 
operated  at  a  fixed  place,  and  can- 
not be  moved  like  a  factory,  and 

hence  is  not  within 
!."*i"Sc*^^  the  application  of 
iVTJir.S'i'So..  the  principle  We 
«Me  and  fixed      are       mclined     to 

distinction,  but,  as  was  pointed  out 
in  Czamecki  v.  Bolen-Damell  Coal 
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ns  y.  w.  805.) 
Co.  91  Ark.  58,  120  8.  W.  376,  the 
distinction  is  sound  only  in  so  far 
as  it  relates  to  things  which  are  rea- 
sdnably  essential  to  the  proper  op- 
eration of  a  mine  or  quarry.  In  a 
well-considered  case  (Pwllbach  Col- 
liery Co.  V.  Woodman  [1915]  A.  C. 
634,  84  L.  J.  K.  B.  N.  S.  874,  113 
L.  T.  N.  S.  10,  31  Times  L.  R.  271, 
Ann.  Cas.  1915D,  833)  it  was  said 
that  permission  to  carry  on  a  busi- 
ness is  quite  a  different  thing  from 
permission  to  carry  it  on  in  such  a 
manner  as  to  create  a  nuisance.  It 
ought  not  to  be  held  that,  becfiuse 
a  landowner  has  a  deposit  of  lime- 
stone on  his  land,  he  may  quarry 
and  fit  it  for  -commercial  uses  in 
any  way  he  chooses,  provided  he  is 
not  negligent  in  what  he  does.  He 
may  be  liable  f<Mr  maintaining  a 
nuisance  by  reason  of  the  manner 
in  which  he  carries  on  his  business, 
even  though  evil  odors,  noise,  dust, 
and  the  like  are  ordinary  incidents 
of  such  a^  business  when  properly 
conducted.  O.  C.  Lead  v.  Inch,  116 
Minn.  467,  39  L.RJ^.(N.S.)  234, 134 
N.  W.  218,  Ann.  Cas.  1913B,  891; 
Matthias  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  125  Minn.  224,  51 
L.R.A.{N.S.)  1017,  146N.  W.353; 
Lynch  v.  Shiely,  131  Minn.  346, 155 
N.  W.  390 ;  Stuhl  v.  Great  Northern 
R.  Co.  136  Minn.  158,  L.R.A.  1917D, 
817,  161  N.  W.  501 

We  are  not  disposed  to  adopt  any 
rule  which  will  hamper  the  develop- 
ment of  the  natural  resources  of  the 
state,  but  in  their  development  rea- 
sonable regard  must  be  had  for  the 
health  and  comfort  of  people  living 
in  the  neighborhood. 

In  Mugler  v.  Kansas,  123  U.  S. 
628,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273,  Mr.  Justice  Harlan  remarked 
that  all  property  in  this  country  is 
held  under  the  implied  obligation 
that  the  owner's  use  of  it  ahall  not  be 
injurious  to  the  community,  and  in 
State  ex  rel.  Robertson  v.  New  Eng- 
land Furniture  &  Carpet  Co.  (State 
ex  rel.  Robertson  v.  Lane)  126  Minn. 
78,  52  L.R.A.(N.S.)  932,  147  N.  W. 
951,  Ann.  Cas.  1915D,  549,  this 
court,  quoting  the  remark,  said 
"that  no  vested  right    .    .    .    exists 
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to  use  pn^erty  for  purposes  injuri- 
ous to  either  public  health  or  mor- 
als." 

6.  The  fact  that  many  of  the 
plaintiffs  acquired  their  property 
after  defendant  beg^an  to  operate 
Kni«.»«e-  its  quarry  is  of  no 
effect  o«              particular      mipor- 

comlns  to.  ^j^^g       gy^  j.^g  jg 

now  left  of  the  doctrine  under  which 
a  p^son  coming  to  a  nuisance  had 
no  right  to  complain  of  it.  20  R. 
C.  L.  495,  2  Wood,  Nuisances,  802; 
Campbell  v.  Seaman,  68  N.  Y.  568, 
20  Am.  Rep.  567;  Oehler  v.  Levy, 
234  111.  595,  17  L.R.A.(N.S.)  1025, 
85  N.  E.  271,  14  Ann.  Gas.  891; 
Bushnell  v.  Robeson,  62  Iowa,  540, 
17  N.W.  888;  Van  Fossenv.  Clarit, 
113  Iowa,  86,  62  LJI.A.  279,  84  N. 
W.  989,  Neither  is  much  weight 
to  be  given  to  the  fact  that  another 
quarry  near  plaintiffs'  dwellings  is 
operated  similarly  and  with  like  ef- 
fect upon  the  neighborhood.  1 
Wood,  Nuisances,  558,  20  R.  C.  L. 
492. 

7.  Under  the  undisputed  evidence 
plaintiffs  are  entitled  to  some  relief. 
We  are  unable  to  agree  with  the 
learned  trial  judge  that  either  relief 
must  be  wholly  denied  or  d^end- 
ant's  business  destroyed.  We  think 
there  is  middle  ground  upon  which 
the  court's  decision  should  be  plant- 
ed, and  that  by  altering  its  mode 
of  operations  defendant  may  con- 
tinue to  carry  on  its  business 
successfully  without  creating  a  nui- 
sance. If,  by  adopting  improved 
methods  and  appliances,  the  inju- 
ries complained  of  can  be  avoided 
or  at  least  so  diminished  that  plain- 
tiffs will  suffer  discomforts  no 
greater  than  those  ordinarily  inci- 


dent to  life  in  many  sections  of 

every  city,  defrad- 

ant  should  be  re-  jTJ^iSS, 

quired     to     adopt 

them.      Joyce,    Nuisances,    §    90; 

Harvey  v.  Susquehanna  Coal  Co.  201 

Pa.  63,  88  Am.  St  Rep.  800,  50 

Atl.  770. 

The  case  is  one  in  which  rdief 
should  be  given  under  the  rule  that 
an  injunction  should  never  go  be- 
yond the  requirements  of  the  par- 
ticular case,  nor  should  it  close  an 
industrial  plant  if  it  is  possible  to 
avoid  doing  so  while  giving  plain- 
tiff the  relief  to  which  he  is  en- 
titled. Little  or  no  evidence  was 
introduced  to  show  whether  the 
noise  of  blasting  can  or  cannot  be 
smothered,  or  whether  its  jarring 
effects  may  or  may  not  be  reduced 
by  using  smaller  charges  of  dyna- 
mite without  seriously  interfering, 
with  defendant's  quarrying  opera- 
tions. The  court  was  not  advised 
as  to  the  possibility  of  controlling  the 
escape  of  lime  dust  from  defendant's 
crusher  and  dust  mill.  We  should 
suppose  that  it  is  feasible  to  con- 
fine the  dust  veiy  largely  to  defend- 
ant's own  premises,  and  so  remove 
or  substantially  mitigate  the  annoy- 
ance to  plaintiffs 
from  that  source. 
Further  testimony 
should  be  taken  on  these  features 
of  the  case  only,  in  order  that  the 
trial  court  may  be  in  a  position  to 
act  intelligently  in  affording  plain- 
tiffs relief,  without  deetxcying  de- 
fendant's business. 

The  order  denying  a  new  trial  is 
reversed,  and  the  case  remanded  for 
further  proceedings  in  acc(mlance 
herewith. 


BvMea 
■e«eaaitr  •t 
■tove. 


ANNOTATION. 
Effect  of  delay  in  •eddng  equiteble  relief  againrt  mnMincg. 


I.  Introductory,  1098. 
II.  Relief  sought  with  reasonable  prompt- 
ness, 1099. 
III.  Relief    not    sought   with   reasonable 
promptness,  1106. 

I.  Introductory. 
This  note  disensses  the   effect  on 


the  right  of  a  party  to  relief  against 
a  nuisance,  of  his  delay  in  seeking  the 
aid  of  the  courts.  The  rale  ia  laid 
down  generally  that  the  relief  most 
be  sought  with  reasonable  prompt- 
ness ;  but  what  is  a  reasonable  length 
of  time  varies  with  each  case,  and 
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rests  largely  'wititin  the  discretion  o^ 
the  jadge  before  whom  the  action  is 
broaght.  The  note  does  not  include 
the  effect  of  the  gaining  of  a  prescrip- 
tive right  to  maintain  a  nuisance,  or 
of  the  running  of  the  Statute  of  Limi* 
tations  against  the  action,  except  in 
those  few  eases  wherein  these  matters 
have  been  treated  by  the  court  in  con- 
nection with  the  question  of  laches. 

II.  Belief  sought  tetfh  naaonable 
promptness. 

While  an  action  for  damages  against 
those  creating  or  maintaining  a  nui- 
sance is  not  affected  by  delay  short 
of  the  period  fixed  by  the  Statute  of 
limitations  (see  20  R.  C.  L.  p.  467), 
a  suit  in  equity  for  injunctive  relief 
nanst  be  brought  with  reasonable 
promptness.  Ck>urts  of  equity  follow 
the  equitable  maxim  that  "equity  aids 
the  vigilant,"  and  a  party  being  cog- 
nizant of  his  rights,  who  delays  in  as- 
serting and  enforcing  such  rii^ts,  will 
be  left  to  pursue  his  ordinary  legal 
remedy.  In  each  of  the  fcdlowing 
cases  relief  was  held  to  have  been 
sought  in  due  time: 

United  State^r— Woodruff  v.  North 
Bloomfield  Gravel  Min.  Co.  (1884)  9 
Sawy.  441,  18  Fed.  753;  United  States 
y.  Luee  (1906)  141  Fed.  385. 

Illinois^— Thomley  v.  Shey  (1918) 
184  IlL  App.  166. 

Iowa.— Smith  v.  Jefferson  (1913) 
161  Iowa,  245,  45  L.R.A.(N.S.)  792, 
142  N.  W.  220,  Ann.  Cas.  1916A,  97. 

Michigan.  —  Robinson  t.  Baugh 
(1875)  SI  Mich.  290. 

Minnesota.  —  Mueller  v.  Fruen 
(1886)  36  Minn.  273,  30  N.  W.  886; 
Eastman  v.  St.  Anthony  Falls  Water 
Power  Go.  (1866)  12  Minn.  137,  6U. 
77;  Matthews  v.  Stillwater  Gas  &  E. 
L.  Co.  (1896)  63  Minn.  493,  65  N.  W. 
947.  See  the  reported  case  (Bbxdb  v. 
Minnesota  Crushed  Stone  Co.  ante, 
1092). 

Missouri. — State  ex  rel.  Hopkins  v. 
Excelsior  Powder  Mfg.  Co.  (1914)  259 
Mo.  254,  L.R.A.1915A,  615,^  169  S.  W. 
267;,  Desberger  v.  University  Heights 
Realty  &  Development  Co.  (1907)  126 
Mo.  App.  a06,  102  S.  W.  1060;  Blackr 


ford  V.  Heman  Ck>nstr.  Co.  (1908)  132 
Mo,  App.  157,  112  S.  W.  287. 

Nebraska. — Bischof  v.  Merchants' 
Nat  Bank  (1906)  75  Neb.  838,  5  L.R.A. 
(N.S.)  486,  106  N.  W.  996. 

New  Jersey. — Carlise  ▼.  Cooper 
(1870)  21  N.  J.  Eq.  576;  O'Hara  v. 
Nelson  (1906)  71  N.  J.  Eq.  161,  63 
AtL  836;  Laird  v.  Atlantic  Coast  Sani- 
tary (3o.  (1907)  73  N.  J.  Eq.  49,  67  Atl. 
887. 

New  York. — Campbell  v.  Seaman 
(1876)  63  N.  Y.  568,  20  Am.  Rep.  567. 

Tennessee. — Madison  v.  Ducktown 
Sulphur,  Copper  &  I.  Co.  (1904)  118 
Tenn.  331,  83  S.  W.  658. 

Tesxas.  —  Faulkenbury  v.  Wells 
(1902)  28  Tex.  Civ.  App.  621,  68  S. 
W.  327;  Austin  &  N.  W.  R.  Co.  v.  An- 
derson (1891)  79  Tex.  427,  23  Am.  St 
Rep.  350,  16  S.  W.  484. 

Virginia.— Face  v.  Cherry  (1916) 
117  Va.  41, 84  S.  E.  10,  Ann.  Cas.  1917E, 
418. 

Washington. — IngersoU  v.  Rousseau 
(1904)  36  Wash.  92,  76  Pac.  513,  1 
Ann.  Cas.  85. 

England. — Atty.-Gen.  t.  Birming- 
ham (1858)  4  Kay  &  J.  528,  70  Eng. 
Reprint,  220,  6  Week.  Rep.  811 ;  Gullick 
V.  Tremlett  (1872)  20  Week.  Rep,  358. 

Canada.  —  Radenhurst  v.  Coate 
(1867)  6  Grant,  Ch.  (U.  C.)  139; 
Francklyn  v.  People's  Beat  &  Light 
Co.  (1899)  32  N.  S.  44. 

In  Woodruff  v.  North  Bloomfield 
Gravel  Min.  Co.  (1884)  9  Sawy.  441, 
18  Fed.  763,  landowners  sought  to  re- 
strain the  defendants  from  so  operat- 
ing their  mines  that  debris  would  be 
discharged  into  a  river,  which  injured 
the  navigation  of  the  river.  The 
debris  accumulated  not  alone  through 
the  defendants'  mining  operations,  but 
from  that  of  many  companies  situate 
throughout  the  vicinity.  During  a 
period  of  nearly  ten  years  various  ex- 
periments had  been  made  to  prevent 
d6bris  from  accumulating,  and  at  dif- 
ferent times  suits  had  been  brought 
attempting  to  restrain  other  mining 
companies  from  maintaining  a  nui- 
sance. It  was  held  that  the  plaintiffs 
should  not  be  denied  relief  because 
of  their  failure  to  institute  sooner 
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proceedings  ■  to  have  the  nuisance 
abated.  The  coart  said:  "These' facts, 
showing^  the  early,  continued,  and 
liersistent  action  of  the  people  af- 
fected, both  in  a  pablic  and  private 
capacity,  by  «ommon  efforts  to  secure 
commen  -relief  from  a  common  nui- 
sancev  and  the  difficulties  encountered, 
may  properly  be  considered  as  bear- 
ing upon  the  question  of  acquiescence. 
In  view  of  all  the  circumstances  sur- 
rounding this  case,  there  certainly 
was  no  want  of  anxious  vigilance  jOn 
the  part  of  complainant  and  his  co- 
sufferers  in  their  attempts  to  guard 
against  and  protect  ,  themselves  in 
some  form,  and  for  a  considerable 
time  in  a  form  most  favorable  to  the 
interests  of  the  defendants  theni- 
selves.  Having  failed  in  their  milder 
and  more  peaceful  efforts,  it  would 
now  be  to  the  last  degree  inequitable 
to  hold  that  they  have  lost  their  rights 
to  all  effective  compulsory  remedies 
by  acquiescence  and  prescription,  and 
that  defendants,  by  their  long-con- 
tinued trespasses,  have  established  a 
legal  right  in  their  lands  to  continue 
and  augment  the  nuisance." 

In  United  States  v.  Luce  (1905)  141 
Fed.  385-,  the  Federal  authorities 
sought  to  restrain  the  defendants 
from  maintaining  certain  fish  fertilizer 
factories  as  nuisances.  The  govern- 
ment quarantine  station  was  so  situ- 
ated that,  the  wind  being  in  the  right 
direction,  offensive  odors  were  car- 
ried to  the  station.  The  defendants 
claimed  that  the  nuisance  was  a  private 
one,  and  as  such  a  prescriptive  right 
to  maintain  it  was  acquired  by  the 
lapse  of  time.  The  court  said :  "The 
defendants,  even  on'  the  assumption 
that  the  government  is  proceeding  in 
this  suit  in  a  quasi  private  or  proprie- 
tary character,  have  not  acquired  a 
prescriptive  right  as  against  it  to  con- 
tinue or  contribute  to  the  continuance 
of  the  nuisance  complained  of,  nor  has 
there  been  any  such  acquiescence,  act, 
or  conduct  on  the  part  of  the  govern- 
ment as  to  estop  or  preclude  it  from 
complaining  of  such  nuisance.  Mere 
lapse  of  time  short  of  the  prescriptive 
period  cannot  operate  as  a  bar." 

In  Thornley  v.  Shey  (1918)  184  DL 
App.  166,  the  plaintiff  sought  to  have 


a  nuisance'  restrained.  The  defend- 
ants operated  a  brick  kiln  in  such  a 
manner  that  black  smoke,  noxious 
gases,  and  offensive  odors  were 
emitted  from'  the  smokestacks  of  the 
plant,  .damaging .  the  plaintiff's  prop- 
erty. The  defendants  claimed  that  the 
plaintiff  was  guilty  of  delay  in  in- 
stituting proceedings  asking  relief. 
The  court  said:  'Instead  of  being 
guilty  of  laches,  the  appellant  seems  to 
have  been  active  and  persistent  in  his 
efforts  to  rid  himself  of  what  he  terms 
A  nuisance,  almost  from  the  begin- 
ning, and  having  failed  by  the  usual 
and  ordinary  means  resorted  to  by 
men,  he  appealed  to  the  courts  to  se- 
cure what  he  thought  to  be  his  legal 
rights." 

In  Smith  v.  Jefferson  (1913)  161 
Iowa,  245,  45  L.R.A.(N.S.)  792,  142 
N.  W.  220,  Ann.  Cas.  1916A,  97,  it  ap- 
peared that  the  defendant  city  main- 
tained hitching  posts  in  front  of  the 
plaintiff's  house,  and  they  were  so 
used  as  to  become  a  nuisance.  The 
plaintiff  had  been  the  owner  of  the 
property  for  about  eight  years,  and 
had  not  complained  of  the  nuisance 
to  the  time  of  bringing  suit  The 
court  held  that  the  nuisance  being  a 
.continuing  one,  mere  delay  in  bring- 
ing suit  to  enjoin  it  is  not  necessarily 
such  laches  or  acquiescence  as  to  con- 
stitute an  estoppel. 

In  Robinson  v.  Baugh  (1875)  81 
Mich.  290,  it  appeared  that  the  defend- 
ant, in  his  business  of  forging,  used 
large  quantities  of  coal,  the  dust  from 
which  settled  upon  plaintiff's  houses, 
and  otherwise  injured  and  annoyed  the 
plaintiffs  in  such  manner  as  to  be  a 
nuisance.  The  operations  complained 
of  had  been  commenced  about  two 
years  before  the  suit  was  instituted. 
The  court,  in  holding  that  the  delay 
was  not  unreasonable,  said:  "The 
facts  as  to  time  and  circumstance  are 
strong  to  show  that  there  was  no  ac- 
quiescence, either  in  the  sense  of  con- 
ferring a  right  on  him  to  continue,  or 
in  the  sense  of  depriving  complainants 
of  the  right  to  seek  and  obtain  equi- 
table Interference." 

In  Eastman  v.  St.  Anthony  Falls 
Water  Power  Co.  (1866)  12  Minn.  137, 
Oil.  77,  the  plaintiff  sought  an  injune- 
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tion  to  compel  the  defendaots  to  ire- 
move  a  dam  which  was  an  alleged 
nuisance  iii  causing  water  to  flow  on 
the  plaintiff's  property.  The  limita- 
tion on  actions  of  this  nature  was 
placed  at  ten  years  by  the  statute. 
The  complaint  showed  that  part  of  the 
dam  was  erected  more  and  part- less 
then  ten  years  before  the  action  was 
commenced.  The  court  held  that  the 
Statute  of  Limitations  had  not  run,  as 
there  was  no  affirmative  proof  that  the 
-part  erected  more  than  ten  years 
previous  was  that  part  which  caused 
the  damage  complained  of.  The  court 
said:  "It  is  obvious  that  it  does  not 
clearly  appear  from  the  allegations 
above  quoted  from  the  complaint  that 
the  statute  had  riin  against  the  plain- 
tiffs by  the  lapse  of  ten  years  after  the 
cause  of  action  accrued,  and  before 
the  commencement  of  the  present  pro- 
ceeding." 

In  Mueller  v.  Fruen  (1886)  86  Minn, 
273,  30  N.  W.  886,  it  was  sought  to 
abate  a  nuisance  in  the  form  of  a  dam 
which  the  defendant  had  built  on  a 
stream  of  water  on  his  own  lands,  and 
in  so  doing  overflowed  the  plaintiff's 
lands  above.  The  defendant  had  so 
maintained  the  dam  for  a  period  of 
twelve  years,  and  claimed  the  plain- 
tiff should  be  denied  relief  because 
of  his  unreasonable  delay.  The  court 
held  that  delay  short  of  the  period  of 
twenty  years  necessaiy  to  give  the  de- 
fendants a  right  by  prescription  would 
not  bar  the  plaintiff's  right  of  action. 
Continuing,  the  court  said:  "And  in 
cases  where  the  equitjible  relief  asked 
for  is  of  such  a  nature  that  the  party 
is  not  entitled  to  it  as  a  matter  of 
right,  but  the  granting  or  refusing 
it  is  a  matter  within  the  judicial  dis- 
cretion of  the  court,  long  delay  or 
laches  on  part  of  the  plaintiff  in  as- 
serting^  his  rights  might  sometimes 
constitute  an  important  consideration, 
in  determining  the  action  of  the  court.- 
But  no  mere  delay  or  even  aequiesf*, 
eence  (unless  under  circumstances 
that  would  create  an  equitable  e^tep? 
pel)  short  of  the  period  of  twenty 
years  necessary  to  give  defendant  a 
right  by  prescription  to  flow  plaintiff's 
land  will  bar  plaintiff's  right  of  action 


to  abate  this  dam  as  an  ex&tting  nui- 
sance." 

In  Matthews  v.  Stillwater  Gat  &  £. 
L.  Ck).  (1896)  63  Minn.  473,  65  N.  W. 
947,  'it  appeared  that  the  defendant 
had  constructed  and  was  operating  a 
gas  abd  electric  light  plant  on  its 
premises  adjacent  to  the  premises  of 
the  plaintiff.  The  alleged  nuisance 
consisted  in  so  operating  the  plant  as 
to  permit  noxious  and  offensive  gases 
to  escape  from  the  defendant's'  prem- 
ises into  and  on  the  premises  of  the 
plaintiff.  The  gas  plant  had  been 
operated  for  more  than  fifteen  years, 
and  the  electric  light  plaat  for  about 
eight  years.  The  court  held  that  de- 
fendant could  not  obtain  a  prescrip- 
tive right  so  to  operate  its  plant,  since 
the  nuisance  was  a  public  one.  The 
court  added  that  if  the  nuisance  was 
not  a  public,  but  a  private,  one,  it 
would  be  necessary  for  the  defend- 
ant to  show  that  the  injury  had  been 
continued  in  the  same  way  and  with 
equally  injurious  results  for  the  entire 
statutory  period  in  order  to  invoke 
the  doctrine  of  laches,  and  this  de- 
fendant had  failed  to  do. 

In  State  ex  rel.  Hopkins  v.  Excelsior 
Powder  Mfg.  Ck).  (1914)  259  Mo.  254, 
L.EJ^.1915A,  615,  169  S.  W.  267,  it  ap- 
peared that  the  defendant  built  a  pow- 
der mill  near  a  village,  and  for  some 
time  the  community  was  in  doubt  as 
to  its  purpose.  It  had  been  in.  opera- 
tion but  a  few  months  when  a  series 
of  explosions  occurred,  and  this -suit 
was  immediately  instituted  to  abate 
the  nuisance.  The  court  held  that 
there  had  been  no  laches  or  unreason'- 
able  delay  under  the  circumstances. 

In  Desberger  v.  University  Heights 
Realty  &  Development  Co.  (1907)  126 
Mo,  App.  206,  102  S.  W.  1060,  it  ap- 
peared that  the  defendants  dug  a  new 
channel  for  a  river  carrying  off  filth, 
offal,  and  sewage,  and  so  diverted  the 
stream  that  a  large  portion  of  the 
plaintiff's  lands  became  uninhabitable. 
The  evidence  showed  that  within  a  few 
days  after  learning  of  the  proposed 
change  of  the  river,  the  plaintiff  in- 
stituted this  action.  It  was  held  that 
the  stream  so  diverted  was  a  nuisance, 
and  that  the  plaintiff  was  not  guilty 
of  laches  in  bringing  his  action. 
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In  Blackford  v.  Heman  Gonstr.  Ck>. 
(1908)  132  Mo.  App.  157,  112  S,  W. 
287,  it  appeared  that  the  defendant 
was  the  owner  of  a  quarry,  and,  in 
blasting,  stones  were  thrown  on  the 
plaintiff's  property,  greatly  damaging 
it  and'  the  property  of  others  in  the 
near  vicinity.  It  was  held  that  such 
ase  of  its  property  by  the  defendant 
constituted  a  nuisance.  The  quarry 
had  been  in  operation  for  about  ten 
years,  and  the  defendant  claimed  that 
the  plaintiff  was  guilty  of  laches  in 
not  bringing  his  action  before.  The 
evidence  showed  that  the  acts  con- 
stituting  the  nuisance  increased  for 
about  two  years  next  before  the  in- 
stitution of  the  suit.  The  court  said : 
"And,  indeed,  it  has  been  determined 
that  where  the  fact  of  nuisance  is 
clearly  established,  as  in  this  case,  and 
nothing  appears  tending  to  show  the 
defendant  has  changed  his  conduct  or 
increased  his  expenditures  on  account 
of  apparent  condonation  arising  from 
plaintiff's  conduct,  the  court  will  not 
adjudge  laches  <  or  acquiescence  to 
arise  from  a  short  period  of  delay." 

In  Bischof  v.  Merchants'  Nat.  Bank 
(1906)  75  Neb.  888,  5  L.R.A.(N.S.)  486, 
106  N.  W.  996,  it  appeared  that  the  de- 
fendants, in  rebuilding,  so  placed  cer- 
tain  pillars  that  they  extended  into 
the  public  street.  The  plaintiffs  gave 
notice  to  defendants  that  the  place- 
ment of  the  pillars  would  not  be  per- 
mitted in  that  manner.  The  defend- 
ants -continued  with  ttie  work,  and  a 
few  days  after  its  completion  an  ac- 
tion was  commenced.  The  court  said : 
"Mere  delay  in  asserting  a  right  will 
not  necessarily  preclude  relief;  there 
must  also  be  shown  a  change  in  the 
situation  of  the  parties,  whereby  the 
one  has  been  put  in  a  worse  condition 
by  the  delay  of  the  other.  .  .  .  We 
find  nothing  in  the  record  to  justify 
a  finding  that  the  defendants  were  in- 
fluenced in  the  slightest  degree  by  any 
statement  or  delay  of  the  plaintiff. 
On  the  contrary,  we  think  the  most 
reasonable  inference  from  the  evi- 
dence is  that  they  proceeded  with  the 
work  over  his  protest.  After  he  had 
lodged  his  protest,  a  delay  of  ten  days 
in  bringing  his  suit  was  not  unreason- 
able and  does  not  constitute  laches." 


In  Caiiisle  v.  Cooper  (1870)  21  N.  J. 
Eq.  576,  an  injunction  was  sought  to 
prevent  the  defendants  from  main- 
taining their  dam  at  its  present  height, 
as  the  water  backed  on  and  flooded  the 
plaintiff's  lands.  The  dam  had  been 
maintained  at  that  height  for  several 
years,  and  the  defendants  claimed  that 
the  plaintiffs  were  estopped  from 
bringing  suit  The  court  said :  "The 
position  was  also  taken  that  the  com- 
plainants had  lost  their  right  to  relief 
by  long  delay.  Mere  delay  in  applying 
to  the  court  is  frequently  a  ground  for 
denying  a  preliminary  injunction,  and 
is  also  a  reason  for  courts  of  equity 
refusing  to  take  cognizance  of  a  case, 
where  there  is  a  remedy  at  law.  But 
where  the  legal  right  is  settled,  and 
the  more  efficacious  remedy  of  a  court 
of  equity  is  necessary  to  complete  re- 
lief, delay  is  no  ground  for  a  denial 
of  its  aid,  unless  it  is  coupled  with 
such  acquiescence  as  deprives  the 
party  of  all  right  to  equitable  relief." 

In  O'Hara  v.  Nelson  (1906)  71  N.  J. 
Eq.  161,  63  Atl.  886,  it  appeared  that 
the  defendants  owned  and  conducted 
a  garage  in  which  was  stored  several 
cars  and  a  supply  of  gasolene.  The 
plaintiff  sought  to  have  the  defend- 
ants restrained  from  keepin|r  gasolene 
in  or  about  the  building.  The  defend- 
ants raised  the  point  that  the  plain- 
tiffs had  not  acted  promptly  in  bring- 
ing their  suit.  The  evidence  showed 
that  the  garage  building  was  com- 
menced some  time  in  October,  and  the 
bill  was  filed  in  November.  It  was 
held  that  the  delay  was  not  unreason- 
able, and  the  plaintiffs  were  entitled 
to  have  the  nuisance  enjoined. 

In  Laird  v.  Atlantic  Coast  Sanitary 
Co.  (1907)  73  N.  J.  Eq.  49,  67  Atl.  887, 
it  was  sought  to  enjoin  the  defendants 
from  maintaining  a  crematory  on  their 
premises,  as  it  was  alleged  to  be  a 
nuisance.  It  was  alleged  that  the  de- 
fendants collected  garbage  and  other 
refuse  and  subjected  it  to  a  buminir 
process,  the  ashes  being  used  as  a  fer- 
tilizer. The  plaintiffs  claimed  to  be 
annoyed  by  the  noxious  odors  escap- 
ing from  such  plant.  The  evidence 
showed  that  the  plant  had  been  in 
operation  about  six  years,  the  amount 
of  offensive  matter  dealt  with  at  first 
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t>efiig^  very  small,  but  snbsectuently 
the  bnsiness  was  increased,  canaing 
jrreater  offense  to  the  surrounding  in- 
habitants. It  was  held  that  the  plain- 
tiffs were  not  guilty  of  unreasonable 
delay,  and  were  entitled  to  the  relief 
sought.  The  court  said:  "It  was  ar- 
STued  by  the  defendant  that  the  com- 
plainants had  been  guilty  of  laches  in 
preferring  their  complaint  I  am  un- 
able to  perceive  the  least  ground  for 
this  defense.  Palpably,  if  they  bad 
filed  thetr  bill  while  the  crematory 
was  being  constructed,  they  would 
have  been  met,  precisely  as  they  are 
here,  by  the  assertion  that  the  vroilcs 
would  not  result  in  any  nuisance,  and 
the  court  would  not  have  interfered. 
The  amount  of  offensive  matter  dealt 
with  by  the  defendant  was  naturally, 
st  first,  very  small,  and  the  resultant 
nuisance  correspondingly  slight  In 
fact,  the  complainants  were  willing  to 
sive  the  defendant  a  chance  to  demon- 
strate the  harmless  character  of  its 
works.  They  first  applied  to  the  board 
of  health,  and,  failing  to  get  relief 
there^  came  to  this  court.  It  does  not 
appear  that  the  defendant  took  any 
irretrievable  8tq;»s  in  reliance  upon 
complainant's  acquiescence.  There  is 
not  the  least  ground  for  estoppel." 

In  Campbell  v.  Seaman  (1876)  63 
N.  T.  668,  20  Am.  Rep.  567,  a  suit  was 
brought  to  enjoin  the  defendants  from 
maintaining  a  nuisance  in  the  form 
of  a  brick  kiln.  The  court  from  the 
facts  found  that  it  was  so  operated  as 
to  be  a  nuisance.  The  defendants 
claimed  that  the  plaintiff  had  ac- 
quiesced in  the  nuisance.  In  holding 
to  the  contrary,  the  court  said:  "It 
is  claimed  that  the  plaintiffs  so  far 
acquiesced  in  this  nuisance  as  to  bar 
them  from  any  equitable  relief.  I  do 
not  perceive  how  any  acquiescence 
short  of  twenty  years  can  bar  one 
from  complaining  of  a  nuisance,  un- 
less his  conduct  has  been  such  as  to 
estop  him.  There  is  no  proof  that 
plaintiffs,  when  they  bought  their 
lands,  knew  that  anyone  intended  to 
bum  any  bricks  upon  the  land  now 
owned  by  defendant.  .  .  .  Before 
^uit  brought,  plaintiffs  objected  to  the 
brick  burning.  No  act  or  omission 
of  theirs  induced  the  defendant  to  in- 


cur large  expenses  or  to  take  any  ac- 
tion which  could  be  the  basis  of  an 
estoppel  against  them,  and  therefore 
there  was  no  acquiescence  or  laches 
which  should  bar  the  plaintiffs,  within 
any  rule  laid  down  in  any  reported 
case.  .  .  .  The  defendant  claims  a 
prescriptive  right  to  bum  bricks  upon 
his  land  and  to  cause  the  poisonous 
vapors  to  flow  over  plaintiffs'  lands. 
Assuming  that  defendant  could  ac- 
quire by  lapse  of  time  and  continuous 
user  the  prescriptive  right  which  he 
claims,  there  has  not  here  been  a  con- 
tinuous use  and  exercise  of  the  right 
for  twenty  consecutive  years." 

In  Madison  v.  Ducktown  Sulphur, 
Copper  &  I.  Co.  (1904)  113  Tenn.  381, 
88  S.  W.  658,  suits  were  maintained 
by  three  individuals  to  secure  perma- 
nent injunctions  against  the  defend- 
ants because  of  an  alleged  nuisance 
in  allowing  large  volumes  of  smoke 
to  issue  from  their  roast  piles,  to  the 
injury  of  complainants'  property. 
The  defendants  claimed  the  plaintiffs 
were  gullfy  of  laches  and  unreason- 
able delay  in  maintaining  their  ac- 
tions. The  plaintiffs  had  come  into 
possession  of  their  properties  at  vari- 
ous times,  so  that  some  had  been  sub- 
ject to  the  nuisance  longer  than  oth- 
ers. The  court  in  considering  the  case 
presented  by  each  complainant,  held 
that  those  who  had  sued  within  two 
years  after  becoming  subject  to  the 
nuisance  were  not  guilty  of  unreason- 
able delay,  but  that  the  others  were. 
The  court  said :  "Upon  laches  appear- 
ing, a  court  of  equity  will  be  justified 
in  withholding  relief  and  leaving  the 
party  to  his  rights  at  law.  'A  party 
may  by  laches,'  says  Wood,  'deprive 
himself  of  an  equitable  remedy 
against  a  nuisance.  Thus,  if  a  party 
sleeps  on  his  rights  and  allows  a  nui- 
sance to  go  on  without  remonstrance, 
or  rather,  without  taking  measures 
either  by  suit  at  law  or  in  equity  to 
protect  his  rights,  and  allows  the 
party  to  go  on  making  large  expendi- 
tures about  the  business  which  con- 
stitutes the  nuisance,  he  will  be  re- 
garded as  guilty  of  such  laches  as  to 
deprive  him  of  equitable  relief,  par- 
ticularly until  the  right  is  first  settled 
at  law.    And  when  the  delay  is  also 
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coupled  with  an  acquiescence,  he  will 
be  deprived  of  all  equitable  relief,  and 
may  be  placed  in  a  position  where  the 
court  will  enjoin  him  from  proceeding 
against  the  nuisance  at  la.w,  or  even 
to  prevent  the  recovery  of  a  judgment 
obtained  therefor  in  a  court  of  law.' 
Wood,  Nuisances,  §  804." 

In  Austin  &  N.  W.  R.  Co.  v.  Ander- 
son (1891)  79  Tex.  427,  23  Am.  St. 
Rep.  850,  15  S.  W.  484,  it  appeared 
that  certain  culverts  were  built  by  a 
railroad  company  in  such  a  manner 
that  at  frequent  intervals  the  water 
overflowing  such  culverts  ran  on  the 
plaintiff's  lands,  greatly  damaging 
them.  The  defendant  claimed  that  a 
two-year  Statute  of  Limitations  barred 
a  recovery.  The  rule  in  Texas  is  to 
the  effect  that  where  a  nuisance  is 
permanent,  all  damages  must  be  in- 
cluded in  one  suit;  but  where  the  nui- 
sance is  not  permanent,  successive  ac- 
tions may  be  brought.  It  was  held 
that  it  was  not  the  culvert  which  was 
the  nuisance,  but  the  overflow  of 
water;  and  therefore  the  Statute  of 
Limitations  would  net  bar  a-  recovery 
until  the  statutory  period  had  run 
against  the  si>ecial  injury  before  the 
suit. 

In  Faulkenbury  v.  Wells  (1902)  28 
Tex.  Civ.  App.  621,  68  S.  W.  327,  the 
plaintiff  sought  to  enjoin  the  opera- 
tion of  a  cotton  gin  which  was  an  al- 
leged nuisance.  The  court  held  that 
the  plaintiff's  failure  to  protest 
against  the  erection  of  the  gin,  and 
his  failure  to  complain  for  a  period 
of  two  years,  was  not  an  unreason- 
able delay.  The  court  said:  "Wells 
knew  that  Sweeney  was  building  the 
gin,  and  made  no  protest.  He  first 
began  complaining  of  the  gin  as  a  nui- 
sance soon  after  the  purchase  by  ap- 
pellants, and,  after  fruitless  negotia- 
tions, finally  instituted  this  suit. 
Sweeney  never  consulted  Wells  in  re- 
gard to  building  the  gin.  Appellants 
did  not  confer  with  him  about  their 
'  purchase,  and  the  evidence  fails  to 
show  that  he  knew  that  they  contem- 
plated buying  the  property.  It  is  not 
shown  that  Wells  knew,  when  the  gin 
was  being  built,  what  conditions  or 
results  would  attend  or  follow  from 
the    operation    of   the    gin.     He    did 


nothing  whatever   to   encourage  the 
construction  of  the  plant  by  Sweeney, 
or  the  purchase  thereof  by  appellants. 
The  doctrine  of  acquiescence,  invoked 
by  appellants,  is  stated  by  Mr.  High 
in    this     language:     'Long-continued 
acquiescence  in  the  erection  of  wcnrks 
which  it  is  afterwards  sought  to  en- 
join as  a  nuisance  may  constitute  a 
bar  to  relief  in  equity.     Ajid  it  may 
be  asserted  as  a  rule  that  long  delay 
upon  the  part  of  plaintiff  who  seeks 
to  enjoin  a  nuisance  will  afford  suffi- 
cient reason  for  refusing  him  relief 
in  equity.    The  rule  is  extended  even 
further,  and  it  is  held  that  one  party 
may  so  encourage  another  in  the  erec- 
tion of  what  he  afterwards  complains 
of  as  a  nuisance,  as  to  give  the  ad- 
verse party  a  right  to  invoke  the  aid 
of  equity  to  restrain  proceedings  at 
law  for  the  recovery  of  damages  re- 
sulting   from    the   alleged    nuisance.' 
High,  Inj.  §  756.     And  in  §  786  he 
says :    'He  who  seeks  relief  against  a 
nuisance  must  show  due  diligence  in 
the  assertion  of  his  rights;  and  when 
complainant     has     been     guilty     of 
great  laches,  or  has  allowed  defendant 
for  a  long  period  to  continue  in  the 
erection  of  his  obnoxious  structure  at 
great   expense  and  without  molesta- 
tion, equity  will  not  interfere.    .    .    . 
It  is  difficult  to  fix  any  precise  period 
of   delay   as    fatal   to   complainant's 
right  to  relief  against  the  nuisance, 
but  when  defendant  has  for  more  thatlt 
twenty   years    carried    on    his   trade 
without    molestation,    and    proves    a 
good  prima  facie  title  by  prescription, 
equity  will  not  interfere,  but  will  leave 
the  parties  to  seek  their  remedy  at 
law.    It  has  been  frequently  held  that 
when   the  works   complained   of  had 
been  allowed  to  stand  three  years  and 
upward,  it  was  such  laches  as  would 
prevent  relief  in  equity.    But  it  is  held 
that  no  acquiescence  short  of  twenty 
years'  adverse  user  will  bar  plaintiff 
from  his  right  to  relief  by  injunction 
against  a  nuisance,  unless  he  is  es- 
topped by  some  act  or  conduct  which 
has  induced  defendant  to  incur  ex- 
pense or  take  action  upon  the  strength 
of  such  conduct.'"  , 

In  Face  v.  Cherry  (1915)  117  Va. 
41,  84  S.  E.  10,  Ann.  Cas.  1917E,  418. 
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the  plaintiffs  filed  a  bill  seeking  a  per- 
-manent  injunction  to  restrain  defend- 
ants from  operating  their  brick  plant 
on  the  ground  that  it  constitated  a 
nuisance.  The  defendants  claimed 
that  the  plaintiffs  lived  adjacent  to 
the  objectionable  plant  for  eighteen 
years  without  protest,  and  should  be 
denied  relief  on  the  ground  of  laches. 
In  disposing  of  this  question  the  court 
said:  "We  do  not  deem  it  necessary 
to  review  the  testimony  in  detail.  It 
is  suffieioit  to  say  that  the  evidence 
sustains  the  allegations  of  the  bill, 
that  the  soot  and  smoke  thrown  out 
1^  appellants'  kilns  constitute  such  a 
nuisance  as  entitles  appellees  to  in- 
junctive relief.  Nor  do  we  think  that 
appellees'  right  to  relief  is  barred  by 
lach^.  The  conditions  creating  ,the 
nuisance  cover  the  period  from  the 
spring  of  1897  to  the  present  time,  and 
have  been  gradual  and  cumulative  in 
their  character.  In  fact,  the  evidence 
makes  out  a  case  of  continuing  nui- 
sance^,  to  which  the  doctrine  of  laches 
does  not  apply." 

In  IngersoU  v.  Bousseau  (1904)  35 
Wash.  92,  76  Pac.  513,  1  Ann.  Cas.  36, 
an  injunction  was  sought  to  compel 
the  discontinuance  of  certain  prem- 
ises as  houses  of  ill  fame.  The  de- 
fendants claimed  that  the  plaintiffs 
had  been  guilty  of  unreasonable  delay 
in  instituting  their  action.  The  court 
held  that  the  nuisance,  being  a  con- 
tinuing one,  was  not  affected  by  the 
lapse  of  time. 

In  Atty.  Gen.  v.  Birmingham  (1858) 
4  Kay  &  J.  528,  70  Eng.  Reprint,  220, 
6  Week.  Rep.  811,  it  appeared  that  a 
defect  existed  in  the  sewerage  system 
.of  the  city  of  Birmingham,  whi<^  the 
plaintiff  alleged  to  be  a  nuisance,  and 
sought  to  have  enjoined.  Complant 
was  made  to  the  city  council,  who  in- 
formed the  plaintiff  that  a  new  sewer- 
age system  was  being  constructed. 
The  plaintiff  thereupon  waited  four 
years  before  instituting  this  action. 
It  was  held  that  he  was  not  guilty  of 
unreasonable  delay  in  instituting  hifl 
action  under  the  circumstances. 

In   GuUick   v.   Tremlett    (1872)    20 

Week.  Rep.  (Eng.)  358,  a  bill  was  filed 

to  restrain  a  nuisance  arising  from 

noxious   effluvia   and   noise.    It  was 

6  A.L.R.— 70. 


shown  that  this  state  of  affairs  had 
existed  for  upwards  of  six  years^ 
though  not  to  the  same  degree.  The 
injunction  was  granted,  the  court 
holding  that  the  delay  was  not  un- 
reasonable. 

In  Radenburst  v.  Coate  (1857)  6 
Grant,  Ch.  (D.  C.)  139,  it  appeared 
that  the  defendants  were  soap  manu- 
facturers, and  the  fumes  from  their 
plant  were  disagreeable  to  the  plain- 
tiffs. It  appeared  that  the  plant  had 
been  in  operation  several  years  be- 
fore the  suit  was  brought.  The  court 
held  that  the  mere  fact  of  delay  did  ' 
not  prevent  the  plaintiffs  from  bring- 
ing their  action,  since  it  is  necessary 
to  acquiesce  in  the  pollution  of  the 
air  for  a  period  of  twenty  years  to  bar 
a  right  of  action. 

In  Francklyn  v.  People's  Heat  & 
Light  Co.  (1899)  32  N.  S.  44,  it  ap- 
peared that  the  defendant  gas  com- 
pany caused  smoke  and  gas  to  spread 
over  the  plaintiff's  premises,  damag- 
ing his  property.  The  plant  had  been 
in  operation  for  about  two  years  he- 
fore  this  suit  was  instituted,  but  the 
plaintiff  had  warned  the  defendant 
company,  and  had  protested  from  time 
to  time  against  the  maintenance  of 
such  a  nuisance.  It  was  held  that  the 
delay  was  not  for  such  a  period  as  to 
bar  an  action.  The  court  said:  "In 
this  case,  the  plaintiff  did  not,  in  any 
way,  acquiesce  in  the  defendants' 
operations;  he  warned  them  from  the 
first,  before  any  works  were  erected, 
that  they  would  be  an  injury  and  nui- 
sance to  him,  and  was  assured  that 
no  nuisance  would  be  created  thereby; 
and  plaintiff  also  swears  that,  on  dif- 
ferent occasions,  he  protested  to  the 
officers  and  employees  of  defendants 
at  the  way  he  had  been  treated,  but 
without  obtaining  any  redress  or 
change  in  the  mode  of  operating  the 
works.  This  is  not  denied  by  defend- 
ants. The  plaintiff's  action  is  not  for 
the  nuisance  alone,  it  involves  much 
more  serious  matters;  and,  in  my 
opinion,  the  plaintiff  was  not,  under 
the  circumstances  above  mentioned, 
obliged  to  commence  his  action  until 
he  thought  he  was  fully  prepared  to 
prove  his  case,  and  the  damages  he 
had  sustained,  and  I  cannot  say  that 
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tiie  delay  was  so  unreasonable  as  ta  be 
projudiciai  to  his  rights." 

in.  Belief  not  sought  v>tfh  reasonalOe 
promptntesa. 

There  are  numerous  cases  where  a 
plaintiff  has  been  denied  equitable 
relief  by  reason  of  his  delay.  The 
courts  are  generally  prompt  in  deny- 
ing such  relief  where  the  defendant 
has  expended  large  sums  improving 
property  or  acquiring  more  territory, 
and  plaintiff  has  stood  passively  by 
and  taken  no  action  until  after  such 
expenditures  have  been  made.  Relief 
is  also  denied  where  the  damage  to 
plaintiff's  property  is  not  serious,  or 
where  it  is  such  that  an  action  at  law 
would  give  him  adequate  relief.  The 
measure  of  plaintiff's  duty  in  such 
cases  is  that  of  reasonable  diligence 
in  the  assertion  of  his  rights  and  in- 
voking the  aid  of  equity  to  enforce 
them.  Where  the  action  is  not  so 
taken  a  party  will  be  left  to  seek  re- 
lief in  a  court  of  law  for  any  damage 
he  may  have  sustained.  In  each  of  the 
following  cases  injunctive  relief  was 
refused  because  of  the  delay: 

Alabama. — Clifton  Iron  Co.  v.  Dye 

(1888)  87  Ala.  468,  6  So.  192. 

Iowa. — Baldwin  v.  Oskaloosa  Gas- 
light Co.  (1881)  57  Iowa,  51,  10  N.  W. 
317. 

Kansas.  —  Thomas  v.  Woodman 
(1879)  23  Kan.  217,  33  Am.  Rep.  156. 

Maine. — ^Whitmore  v.  Brown  (1906) 
102  Me.  47,  9  L.R.A.(N.S.)  868,  120 
Am.  St.  Rep.  454,  65  Atl.  516. 

Michigan.  • —  Washington  Lodge  v. 
Frelinghuysen  (1904)  138  Mich  350, 
101  N.  W.  569. 

Missouri. — Bradbury  Marble  Co.  v. 
Laclede  Gaslight  Co.  (1907)  128  Mo. 
App.  96,  106  S.  W.  594. 

New  Hampshire. — ^Bassett  v.  Salis- 
bury Mfg.  Co.  (1867)  47  N.  H.  426. 

New  Jersey. — Tichenor  v.  Wilson 
(1849)  8  N.  J.  Eq.  197. 

New  York.— Reid  v.  Gifford  (1822) 
6  Johns.  Ch.  19. 

Ohio. — Mondle  v.  Toledo  Plow  Co. 
(1899)  6  Ohio  N.  P.  294,  9  Ohio  S.  &  C. 
P.  Dec.  281 ;  Goodall  v.  Crofton  (1877) 
38  Ohio  St.  271,  31  Am.  Rep.  585. 

Pennsylvania. — Warren  v.  Hunter 
aSSS)  1  Phila.  414;  Powers's  Appeal 

(1889)  125  Pa.  175,  11  Am.  St  Rep. 


882,  17  Atl.  254;  Stewart  Wire  Co.  v. 
Lehigh  Coal  &  Nav.  Co.  (1902)  203 
Pa.  479,  58  Atl.  1127. 

Rhode  Island. — Sprague  v.  Steere 
(1849)  1  R.  L  247. 

Tennessee.  —  Caldwell  v.  Knott 
(1836)  10  Yerg.  209;  Madison  ▼.  Duck- 
town  Sulphur,  Copper  &  I.  Co.  (1904) 
113  Tenn.  331,  83  S,  W.  658;  Weidner 
V.  Friedman  (1912)  126  Tenn.  677,  42 
L.R.A.(N.S.)  1041,  151  S.  W.  56. 

Texas. — Simon  v.  Nance  (1911)  — 
Tex.  Civ.  App.  — ,  142  S.  W.  661. 

England.— Weller  v.  Smeaton  (1784) 
1  Cox,  Ch.  Cas.  103,  29  Eng.  Reprint. 
1081;  Gaunt  v.  Fynney  (1878)  L.  R. 
8  Ch.  8,  42  L.  J.  Ch.  N.  S.  122,  27  L.  T. 
N.  S.  569,  21  Week.  Rep.  129. 

In  Clifton  Iron  Go.  v.  Dye  (1888)  87 
Ala.  468,  6  So.  192,  the  complainant 
sought  to  enjoin  the  maintenance  of 
certain  washers  in  connection  with  the 
defendant's  smelting  furnace.  The 
complainant  delayed  bringing  suit  for 
three  years  after  learning  of  the  in- 
juries resulting  from  such  (derations. 
It  was  held  that  he  could  not  recover 
after  such  a  long  delay.  The  court 
said:  "Reasonable  diligence  in  the 
assertion  of  his  rights  was  the  meas- 
ure of  complainant's  duty  in  this  case; 
and  failing  ip  this,  he  must  now  seek 
relief  in  a  court  of  law  for  any  damage 
he  may  have  sustained." 

In  Baldwin  v.  Oskaloosa  Gaslight 
Co.  (1881)  57  Iowa,  51,  10  N.  W.  317, 
an  action  was  brought  for  damages 
for  the  erection  and  use  of  a  gas  works 
which  were  claimed  by  the  plaintiff 
to  be  a  nuisance.  A  period  of  six 
years  passed  between  the  completion 
of  the  gas  works  and  the  institution  of 
this  action.  The  jury  found  that  the 
works  were  permanent,  and  more  than 
five  years  had  elapsed,  which  was  the 
period  fixed  by  the  Statute  of  Limita- 
tions for  the  bringing  of  actions  of 
this  nature. 

In  Thomas  v.  Woodman  (1879)  23 
Kan.  217,  33  Am.  Rep.  166,  it  appeared 
that  the  defendants  diverted  water 
from  a  river  for  manufacturing  pur- 
poses. The  result  of  the  diversion 
was  a  lessening  of  the  amount  of 
water  in  the  river,  which  caused  sand 
bars  to  form,  and  allowed  weeds  to 
grow,  which,  on  decaying,  gave  out 
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a  foul  odor.  The  plaintiff  broa^ht  an 
action,  four  years  after  the  water  was 
first  diverted  from  the  river,  to  re- 
strain defendant  from  further  divert- 
in?  the  water  in  this  manner.  It  was 
held  that  the  plaintiff  had  unreason- 
ably delayed  in  brining  his  suit. 

In  Whitmore  v.  Brown  (1906)  102 
Me.  47.  9  LJt.A.(N.S.)  868,  120  Am. 
St.  Rep.  464,  65  Atl.  616,<  it  appeared 
that  certain  wharfs  had  been  erected 
by  the  defendant  some  ten  years  prior 
to  the  institution  of  this  suit.  No 
complaint  was  made  by  the  plaintiff 
durinsr  that  period.  The  court  held 
that  the  delay  had  been  unreasonable, 
saying:  "The  bill  would  also  need  to 
be  dismissed  under  the  general  prin- 
ciple of  equity  jurisprudence  that  an 
«quity  court  will  not  intervene  where 
the  plaintiff  has  long  tolerated  the 
alleged  nuisance,  but  will  leave  him 
to  establish  his  claim  at  law.  These 
present  structures  had  been  tolerated 
for  ten  years,  during  all  which  time 
they  were  as  much  nuisance  as  now, 
having  the  same  effect  on  persons  and 
property  at  Gilpatrick's  Cove.  The 
danger  of  future  hurt  firom  them  is  no 
more  imminent  now  than  at  iirst. 
After  ten  years  the  claim  of  the  plain- 
tiff for  their  removal  is  much  too  stale 
for  the  court  to  enforce  by  decrees 
in  equity." 

In  Washington  Lodge  r.  Prellng- 
huysen  (1904)  1S8  Mich.  350,  101  N. 
W.  669,  the  complainant  sought  to 
have  removed  a  certain  passageway 
beside  the  kitchen  in  the  defendant's 
hotel,  which  it  was  claimed  was  a 
nuisance^  as  disagreeable  odors  from 
the  hotel  kitchen  passed  into  com- 
plainant's rooms.  This  condition  had 
existed  for  about  twelve  years.  The 
court,  in  denying  relief  on  the  ground 
of  unreasonable  delay,  said :  "A  court 
of  equity,  which  is  never  active  in  re- 
lief against  conscience  or  public  con- 
venience, has  always  refused  its  aid 
to  stale  demands  where  the  party  has 
slept  upon  his  right  and  acquiesced 
for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity 
but  conscience,  good  faith,  and  rea- 
sonable diligence.  Where  these  are 
wanting,  the  court  is  passive  and  does 
nothing.    The  complainant's  claim  is 


that  the  defendant  most  now  tear 
down  her  passageway,  ruin  her  prop- 
erty for  the  purpose  for  which  it  was 
constructed,  and  cause  her  irrepar- 
arable  damage,  in  order  that  it  may 
obtain  a  little  light  and  air.  The 
proposition  does  not  appeal  v^th  any 
force  to  a  court  of  equity  and  con- 
science. Complainant  should  have 
spoken  sooner.  It  will  not  be  heard 
to  now  invoke  the  conscience  of  a 
eourt  of  equity,  but  will  be  left  to  its 
remedy,  if  it  has  one^  in  a  court  of 
law." 

In  Bradbury  Marble  Co.  v.  Laclede 
Gaslight  Co.  (1907)  128  Mo.  App.  96, 
106  S.  W.  694,  it  appeared  that  the 
dust  from  the  defendant's  plant  set- 
tled on  the  marble  in  the  plaintiff's 
yards,  and  when  the  marble  was  wet, 
it  damaged  it.  The  defendant  had 
maintained  the  plant  in  the  same  man- 
ner for  more  than  ten  years,  and 
claimed  a  right  by  prescription  so  to 
operate  it  The  court  said:  "While 
the  right  to  maintain  a  public  nui- 
sance cannot  be  acquired  by  prescrip- 
tion, the  right  to  maintain  or  continue 
a  private  nuisance  may  be ;  that  is,  by 
adverse  and  exclusive  enjoyment  for 
the  length  of  time  prescribed  by  the 
Statute  of  Limitations  for  the  ac- 
quisition of  title  to  land  by  adverse 
possession.  21  Am.  &  Eng.  Enc.  Law, 
2d  ed.  734,  735.  There  is  evidence 
from  which  a  jury  might  have  drawn 
the  inference  that  plaintiff  could  have 
maintained  an  action  against  defend- 
ant for  maintaining  the  nuisance 
charged  in  the  petition  at  any  time 
within  ten  years  next  before  it  com- 
menced this  suit,"  and  held  it  error 
for  the  trial  court  to  refuse  to  charge 
that  defendant  might  have  obtained 
a  right  to  continue  the  nuisance  after 
the  lapse  of  the  statutory  period. 

In  Bassett  v.  Salisbury  Mfg.  Go. 
(1867)  47  N.  H.  426,  it  appeared  that 
tiie  plaintiff  was  the  owner  of  certain 
swamp  lands  which  had  been  flooded, 
caused  by  the  height  of  the  defend- 
ant's dam.  An  injunction  was  sought 
six  years  after  the  dam  was  completed. 
The  court  held  that  the  plaintiff  had 
delayed  an  unreasonable  length  of 
time  before  bringing  suit,  and  there- 
fore was  not  entitled  to  relief. 
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In  Tichenor  v,  Wilson  (1849)  8  N.  J. 
Eq.  197,  the  plaintiff  sought  to  have 
defendant's  chemical  factory  enjoined 
from  continuing  operations  on  the 
ground  that  it  was  a  nuisance  by  rea- 
son of  the  gases  and  vapors  proceed* 
ing  from  the  factory.  It  was  shown 
that  the  factory  had  been  in  operation 
for  nearly  four  years  before  the  ac- 
tion was  commenced.  The  court,  in 
holding  this  to  be  an  unreasonable 
delay,  said:  "A  sufficient  reason  for 
denying  the  summary  action  of  this 
court  by  injunction  is  found  in  the 
fact  that  the  works  had  been  in  opera- 
tion three  and  a  half  years  before  the 
bill  was  exhibited.  It  would  seem  that 
no  very  serious  consequences  to  the 
complainant  or  his  property  are  to  be 
apprehended  from  the  little  further 
delay  which  will  be  caused  by  leavin^r 
him  to  the  ordinary  proceedings  at 
law  in  cases  of  alleged  nuisances. 
And  this  course  is  the  more  proper  in 
this  case  from  the  consideration  that 
the  neighborhood,  the  public,  have  so 
long  permitted  the  works  to  be  con- 
tinued without  complaint  in  the  usual 
way." 

In  Mondle  v.  Toledo  Plow  Co.  (1899) 
6  Ohio  N.  P.  294,  9  Ohio  S.  &  C.  P.  Dec. 
281,  a  suit  was  instituted  to  compel 
the  defendant  to  remove  a  certain 
fence  which  was  alleged  to  be  a  nui- 
sance. It  appeared  that  the  plaintiff, 
on  purchasing  the  property,  was 
aware  of  the  fence  being  there,  and, 
after  purchasing,  the  plaintiff  delayed 
about  one  year  before  instituting  his 
action.  In  denyipg  relief,  the  court 
said:  "For  five  years  after  her  pur- 
chase— one  year  of  which  she  occupied 
it  as  her  residence — ^this  fence  re- 
mained and  this  adverse  possession 
continued  without  any  action  being 
taken  on  her  part  as  against  the  de- 
fendant's right  to  so  maintain  the 
same,  and  until  the  defendant  com- 
pany had  commenced  the  erection  of 
this  building,  and  until  it  was  nearly 
completed.  The  building  itself  cut  off 
no  access  that  had  been  at  any  time 
available  to  her  grantor  from  the 
building  of  the  fence,  or  to  the  plain- 
tiff from  the  time  of  her  purchase 
down  to  the  time  of  the  erection  of 
this  building,  and  to  stop  the  erection 


of  this  addition  to  the  building,  or  to 
cause  it  to  be  destroyed,  could  not 
avail  her  anything  so  long  &b  this 
fence  remained.  Its  erection  made  no 
change  in  the  possession  held  by  the 
defendants  except  in  so  far  as  it  made 
more  permanent  the  occupation  by  de- 
fendants, and  would  enhance  the  dam- 
age which  would  accrue  to  defendants 
in  case  they  should  be  required  to  re- 
move all  obstructions  upon  the  alley. 
The  construction  of  the  building,  how- 
ever, was  not  sought  to  be  done  in  any 
way  or  manner  that  would  have  pre- 
cluded plaintiff  from  taking  action  to 
prevent  the  building  being  erected  im- 
mediately upon  the  erection  being 
commenced.  It  is  not  like  a  case 
where  a  party,  apprehending  that  an 
effort  would  be  made  to  enjoin  the 
doing  of  a  certain  work,  commenced  it 
upon  Sunday,  oi*  at  some  other  time 
when  process  to  prevent  it  could  not 
be  obtained,  and  where  the  process  is 
promptly  obtained  at  the  earliest  mo- 
ment possible.  In  such  a  case,  the 
defendant  may  be  required  by  order  of 
the  court  not  only  to  discontinue  the 
work,  but  to  remove  that  which  he 
has  already  accomplished;  but  the  ut- 
most diligence  and  promptness  is  re- 
quired on  the  part  of  the  party  seeking 
such  relief.  No  such  case  is  here 
made." 

In  Goodall  v.  Crofton  (1877)  83 
Ohio  St.  271,  31  Am.  Rep.  535,  the 
plaintiff  sought  to  restrain  the  de- 
fendants from  maintaining  an  alleged 
nuisance  in  so  conducting  their  fac- 
tory as  to  cause  the  plaintiff's  build- 
ings to  vibrate.  The  defendant 
claimed  that  the  plaintiff  had  delayed 
an  unreasonable  time  before  seeking 
relief.  In  disposing  of  the  question 
the  court  said:  "There  is  another 
ground  upon  which  the  party  should 
be  required  to  establish  his  right  at 
law  before  resorting  to  equity.  Plain- 
tiff admits  the  business  carried  on  by 
defendant,  of  which  he  complains,  is 
not  a  nuisance  per  se:  Plaintiff  stood 
by  and  saw  defendant  erect  his  busi- 
ness house,  place  his  steam  power  and 
other  machinery  therein,  knowing  the 
use  to  which  it  was  to- be  applied,  and 
for  seven  or  more  years,  without  ob- 
jection, saw  the  business  ■  carried  on^ 
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dtEring'  tbt  shm^  boars  and  to  the 
suae  degree.  This  delay  tmd  apparent 
acqaiescence  will  not,  perhaps,  jeop- 
ardize his  lelg^l  rights,  but  are  cit- 
camBtances  justifyiajg  the  chancellor 
in  simding  plaintiff  to  a  c6urt  of  lav, 
to  establish  his  right  and  seek  coa- 
pensaUon,  before  dquit^r  will  interfere 
by  injunction." 

In  Warxen  V.  Hunter  (1858)  1  Htila. 
(Pa.)  Aliiit  tippeaxed  that  tiie  plain- 
tlfFa  Arere  manuf acturars  of  paper  and 
required  a  pure  snpply  of  watw. 
They  sought  an  injuiletibn  to  restrain 
defendants  from  discharging  dyestuff 
and  other  refuse  in  the  atreemi  above 
their  mill.-  The  plaintiffs  had  been  in 
possession  about  two  years  before 
bringing  suit.  The  court  said:  "The 
fact  also  that  the  complainants  have 
been  in  possession  of  their  premises 
sinee  April,  1851,  during  all  which 
thne  the  alleged  tortious  use  of  the 
creek  has  been  made  by  the  respond- 
ents, without  complaint,  until  the 
month  of  October  last,  would  cause  us 
to  hesitate  in  granting  an  injunction, 
unless  upon  very  clear  proof  of  an  ir- 
reparable and  serious  injury,  directly 
caused  by  the  acts  of  the  respond- 
ents." 

In  Powers's  Appeal  (1889)  125  Pa. 
175,  11  Am.  St.  Rep.  882,  17  Atl.  254, 
it  appeared  that  the  defendants  had 
built  and  maintained  a  boom  in  con- 
nection with  their  mills.  The  plain- 
tiffs brought  suit,  claiming  that  such 
booms  and  extensions  were  built  with- 
out right,  and  asked  that  the  defend- 
ants be  ordered  to  remove  the  illegal 
structures  and  be  prevented  from  re- 
placing them.  The  court,  in- consider- 
ing the  question  of  delay  on  the  part 
of  the  plaintiffs,  said:  "This  denial 
of  the  right  of  the  boom  company, 
coming  after  so  many  years  of  ac- 
quiescence, after  the  boom  has  become 
a  necessity  to  the  mills  that  have 
grown  up  in  its  neighborhood,  and 
after  the  damages  sustained  by  the 
plaintiffs  in  consequence  of  the  con-, 
struction  of  both  the  original  boom 
and  the  enlargement  in  1869  have 
been  assessed  at  their  instance  and 
paid  by  the  boom  con^any,  comes  too 
late  to  be  conscionable.  There  is  no 
equity  in  the  plaintiffs'  case,  and  the 


cmirt  fallow  Wotkld  have  Meti' fully 
justified  in  dismissing  the  bill  for  that 
reason."  " 

In  Stewart  Wive  Oo.  v.  Lehigh  Goal 
&  Nav;  Co.  (1902)  208  Pa.  479,  53  Atl. 
1127,  the  plaintiff  sbogUt  to  restrain 
the  defendant  from  diverting  frdm  a 
canal  water  wiiich  plaintiff-  had  a 
right  to  use.  The  court  held  that  the 
bill  should  be  disntissed  for  the  laches 
of  the  plaintiff  in  asserting  its  rights, 
aajring:  "Relief  by  injunction  is  not 
controlled  by  arbitrary  or  technical 
rules,  but  the  application  for  its  ex- 
etcise  is  addressed  to  the  conscience 
and  sound  discretion  of  the  court. 
Wh«^e  a  party  seeks  the  intervention 
of  a  court  of  equity  to  protect  his 
rights  by  injunction,  the  app/lication 
must  be  seasonably  made,  or  the  rights 
may  be  lost,  at  least  so  far  as  equit- 
able intervention  is  concerned.  It  is 
a  rule  practically  without  exception 
that  a  court  of  equity  will  not  grant 
relief  by  injunction  where  the  party 
seeking  it,  being  cognizant  of  his 
rights,  does  not  take  those  steps  to 
assert  them  which  are  open  to  him, 
but  lies  by  and  suffers  his  adversary 
to  incur  expenses  and  eater  into  bur- 
densome engagements  which  would 
render  the  granting  of  an  injunction 
against  the  completion  of  his  under- 
taking, or  the  use  thereof  when  com- 
pleted, a  great  injury  to  him.  A  suitor 
who  by  laches  has  made  it  impossible 
for  a  court  to  enjoin  his  adversary 
without  inflicting  great  injury  upon 
him  will  be  left  to  pursue  his  ordinary 
legal  remedy.  This  rule  is  especially 
applicable  where  the  object  of  the  in- 
junction is  to  restrain  the  completion 
or  use  of  public  works,  and  Where  the 
granting  of  the  injunction  would  op- 
erate injuriously  to  the  public  as  well 
as  to  the  party  against  whom  the  in- 
junction is  sought." 

In  Sprague  v.  Steere  (1849)  1  R.  L 
247,  the  plaintiff  sought  an  injunction 
to  compel  the  defendant  to  lower  his 
dam  to  prevent  the  water  from  over- 
flowing the  plaintiff's  land.  The  evi- 
dence showed  that  amtmg  several 
other  acts  of  positive  acquiescence  he 
delayed  nearly  three  years  before  ap- 
plying for  his  injunction.  The  court 
said:     "After  the  plaintiff  has  per- 
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nutted  Aldrich  &  Wilkinson  to  occupy 
this  dam,  at  its  present  height,  for 
two  and  'a  half  or  three  years, — after 
having  himself  advertised  it  for  sale, 
as  it  then  stood  and  now  stands,  giv- 
ing the  head  and  fall  as  fhey  now  are, 
and  permitted  the  defendant  to  repair 
the  dam,  keeping  it  at  the  same  height, 
and  erect  his  mills  adjusted  to  that 
height, — ^we  think  it  too  late  for  him 
to  apply  for  an  injunction." 

In  Caldwell  v.  Knott  (1836)  10  Yerg 
(Tenn.)  209,  it  was  held  that  a  delay 
of  ten  years  precluded  the  granting 
of  equitable  relief  against  the  main- 
tenance of  a  milldam  so  constructed  as 
to  back  water  upon  the  plaintiff's 
land,  destroying  a  spring  thereon. 

In  Madison  v.  Ducktown  Sulphur, 
Copper  &  L  Co.  (1904)  113  Tenn.  331, 
83  S.  W.  658,  it  was  held  that  a  delay 
of  two  years  barred  a  suit  to  enjoin  a 
nuisance  consisting  of  roast  piles 
which  emitted  a  large  volume  of  smoke 
in  reducing  copper  ore. 

In  Weidner  v.  Friedman  (1912)  126 
Tenn.  677,  42  L.R.A.(N.S.)  1041,  151 
S.  W.  66,  a  suit  was  brought  to  enjoin 
the  maintenance  of  certain  disorderly 
houses.  The  defendants  claimed  that 
the  complainants  were  not  entitled  to 
relief  on  the  ground  of  laches.  In  dis- 
posing of  this  question  the  court  said : 
"This  'red  light  district*  has  been  in 
operation  in  Chattanooga  twenty-five 
or  twenty-six  years,  according  to  the 
witnesses  for  complainants  them- 
selves; some  witnesses  say,  from 
thirty  to  forty  years.  Parties  who 
apply  to  a  court  of  chancery  for  in- 
junctive relief  must  apply  promptly, 
on  the  penalty  of  refusal  to  entertain 
the  bill  because  of  laches.  In  Cald- 
well, v.  Knott  (1836)  10  Yerg.  (Train.) 
212,  where  the  nuisance  complained 
of  was  a  milldam,  the  court  held  that 
a  delay  of  ten  years,  without  more, 
was  too  much,  and  the  court  referred 
with  approval  to  the  case  of  Weller 
v.  Smeaton  (Eng.)  supra,  and  Reid  v. 
Gifford  (1822)  6  Johns.  Ch.  (N.  Y.) 
19,  wherein  it  was  held  tiiat  three 
years'  delay  was  too  long.  These 
cases  were  referred  to  and  approved 
in  the  case  of  Madison  v.  Ducktown 
Sulphur,  Copper  &  I.  Co.  (1904)  113 
Tenn.  331,  83  S.  W.  658,  in  which  many 


other  cases  were  cited,  showing  tbat 
even  a  much  shorter  time  would  serve 
to  bar  relief  in  equity  under  peculiar 
facts;  and  it  was  said  in  that  case 
(p.  366)  that,  although  the  defense  of 
laches  had  not  been  raised  in  the  low- 
er court  by  the '  parties,  this  court 
could  itself  raise  it  when  it  appeared 
on  the  record.  In  the  present  case 
there  was  a  delay  of,  not  three  years, 
or  of  ten  years  merely,  bat  for  more 
than  a  quarter  of  a  century.  The  re- 
sult is  that  tiie  original,  amended,  and 
supplemental  bills  must  be  dismissed 
as  to  the  complainants  still  remaining 
before  the  court" 

In  Simon  v.  Nance  (1911)  —  Tex. 
Civ.  App.  — ,  142  S.  W.  661,  it  appeared 
that  the  tracts  of  land  of  the  parties 
adjoined  the  plaintiffs,  being  the 
higher.  About  twenty-one  years  prior 
to  the  institution  of  this  suit  the  de- 
fendant built  a  ditch  so  that  the  water 
running  from  the  higher  adjoining 
tract  would  drain  off  into  a  credc. 
Some  fourteen  years  subsequent  to  the 
digging  of  the  ditch  the  plaintiff  par- 
chased  his  tract  with  knowledge  of  the 
ditch,  but  from  the  construction  and 
erosion  not  more  than  an  acre  of 
plaintiff's  land  had  been  damaged.  In 
determining  the  question  of  laches  the 
court  said:  "A  suit  to  abate  or  re- 
strain a  nuisance  must  be  brought 
promptly,  or  the  right  to  equitable  re- 
lief may  be  lost  A  suit  to  abate  a 
private  nuisance  cannot  be  brought 
after  the  expiration  of  the  time  limited 
by  statute  for  such  proceeding.  .  .  . 
The  mere  lapse  of  time,  independent 
of  the  Statute  of  Limitation,  may  be  a 
sufficient  ground  for  denying  an  in- 
junction, unless  legal  excuse  is  shown 
for  such  delay.  .  .  .  Long  and  con- 
tinued acquiescence  will  defeat  the 
right  to  injunctive  relief.  ...  In 
addition  to  this,  it  seems  that  appel- 
lant has  stood  by  for  many  years  with- 
out complaint  and  without  taking  any 
aiRrmative  action.  And  the  testimony 
shows  that  if  appellee  were  required 
to  fill  up  the  ditch  and  restore  the  land 
to  its  original  condition,  he  would  be 
at  great  expense,  to  wit,  from  ?40O  to 
$1,000;  whereas,  the  resulting  injury 
to  appellant  is  slight  in  comparison. 
Now,  while  we  do  not  assert  the  law 
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to  be  that  an  injonction  should  be  re- 
fused where  «  right  has  been  invad- 
ed and  substantial  injury  done^  alone 
on  the  ground  that  it  would  entail 
sreat  expense  on  the  defendant  to 
comply  with  its  mandates,  still,  where 
the  complainant  for  a  long  time  has 
stood  by  and  acquiesced  in  the  per* 
formanee  of  the  act  complained  of, 
it  being  shown  that  it  would  entail 
great  hardships  and  expense  upon  the 
defendant  to  comply  with  the  writ,  the 
granting  of  which  would  be  of  but 
slight  advantage  to  the  complainant, 
we  think  the  chancellor  might  take  in- 
to consideration  the  relative  rights, 
benefits,  and  hardships  that  would  ac- 
crue, from  its  issuance,  and  be  jus- 
tified in  refusing  the  relief  asked.  In 
22  Cyc.  779,  it  is  said:  'Where  the 
plaintiff,  with  knowledge  of  all  the 
facts,  has  delayed  so  long  in  seeking 
equitable  relief  without  sufficient  ex- 
cuse that  the  injury  to  the  defendant, 
if  the  injunction  is  granted,  will  be 
much  greater  by  reason  of  eipoid- 


itures  than  that  suffered  by  plaintiff, 
an  injunction  will  be  refused.' " 

In  Weller  V.  Smeaton  (1784)  1  Coyv 
Ch,  Cas.  108,  29  Eng.  Beprint,  1081, 
it  was  held  that  a  delay  of  three  years 
was  unreasonable,  and  a  mandatory 
injunction  would  not  be  granted  com- 
pelling the  defendant  to  abolish  the 
alleged  nuisance  until  the  right  was 
established  at  law. 

In  Gaunt  v.  Fynney  (1878)  L.  B.  8 
Ch.  (Eng.)  8,  42  L.  J.  Ch.  N.  S.  122,  27 
L.  T.  N.  S.  669,  21  Week.  Rep.  129,  a 
suit  was  instituted  to  restrain  defend- 
ants from  so  operating  their  plant  as 
to  cause  the  noise  therefrom  to  be  a 
nuisance.  The  plant  had  been  in  op- 
eration five  years  and  no  injunctive 
relief  had  been  sought.  The  court 
held  that  tiie  delay  was  unreasonable 
and  no  relief  in  equity  should  be 
granted,  since  it  was  not  shown  that 
the  character  of  the  nuisance  had 
changed  during  the  five-year  period. 

E.  C.  B. 


WILLIAM  P.  JEFFERY,  Trustee,  etc.,  of  All-Star  Feature  CJorporation, 

Bankrupt,  Respt, 

V. 

ARCHIBALD  SELWYN,  Appt. 

JTew  Toile  Court  of  Appeals  —  February  0,  1017, 

(220  N.  Y.  77,  116  N.  E.  276.) 

Corporatkm  —  insolvency  —  liability  on  gtoek  subscription  —  failure  <• 
comply  with  statutory  requirement. 

1.  A  subscriber  to  stock  in  a  corporation  which  subsequently  becomes 
bankrupt  cannot  defeat  liability  to  pay  for  the  stock  upon  the  ground 
that  he  did  not  comply  with  the  statutory  requirement  that  no  subscrip- 
tion for  stock  should  be  taken  unless  10  per  cent  of  it  is  paid  at  the  time 
of  subscription,  if  he  acted  as  director,  received  dividends,  and  sold  the 
stock  for  a  valuable  consideration. 

ISee  note  on  this  question  beginning  on  page  1116.] 

Pleading  —  action  for  stock  subscrip- 
tion —  necessity  of  payment.  tion  need  not  allege  that  full  payment 

2.  A  trustee  in  bankruptcy  suing  to  by  him  is  necessary  to  pay  the  debts 
enforce  the  subscription  agreement  of  of  the  corporation. 

a  stockholder  of  the  bankrupt  corpora-   -      [See  3  B.  C.  L.  265.]   . 


Appeal  by  defendant  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  an  order  of  a  Special  Term, 
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Part  III.,  for  New  York  County,  srranting  plaintiff's  motion  for  judgnaent 
on  the  pleadings,  in  an  action  brought  to  recover  the  amount  of  defendant's 
subscription  to  stock  in  the  bankrupt  corporation.    Affirmed. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Messrs.  Ernst  &  Cane,  for  appel-     Atl.  88;  Avon  Springs  Sanitarium  Co. 

V.  Kellogg,  125  App.  Div.  51,  109  N.  Y. 
Supp.  153,  affirmed  in  194  N.  Y.  567, 
88  N.  E,  1182;  Handley  v.  Stutz,  139 
U.  S.  417,  86  K  ed.  227,  11  Sup.  Ct. 
Rep.  680;  Sawyer  t.  Hoag,  17  Wall. 
620,  21  L.  ed.  786;  Scovill  v.  Thayer, 
105  U.  S.  143,  26  L.  ed.  968;  Stoddard 
V.  Lum,  159  N.  Y.  265,  45  L.R.A.  551,  70 
Am.  St.  Rep.  641,  53  N.  E.  1108. 

The  ame'nded  complaint  sets  forth 
an  order  of  the  bankruptcy  court,  duly 
made,  requiring  the  defendant  to  pay 
the  amount  due  upon  his  subscription. 
Such  an  order  is  an  assessment  and 
cannot  be  collaterally  attacked. 

Sanger  v.  Upton,  91  U.  S.  66,  23  L. 
ed.  220;  Kennedy  v.  (^bson,  8  Wall. 
506,  19  L.  ed.  478;  Pullman  v.  Upton, 
96  U.  S.  328-330,  24  L.  ed.  818,  819; 
Great  Western  Teleg.  Co.  v.  Purdy,  162 
U.  S.  329,  336,  337,  40  L.  ed.  986,  990. 
991,  16  Sup.  Ct.  Rep.  810;  Babbitt  v. 
Read,  173  Fed.  712, 23  Am.  Bankr.  Rep. 
254;  Clevenger  v.  Moore,  71  N.  J.  L. 
148,  68  Atl.  88 ;  Covell  v.  Fowler,  144 
Fed.  535. 

Section  53  of  the  Stock  Corporation 
Law  forbids  only  the  enforcement  of 
executory  contracts  of  subscription. 
It  has  never  been  held  to  prevent  the 
enforcement  of  an  executed  subscrip- 
tion contract. 

Black  River  &  U.  R.  Co.  v.  Clarke, 
25  N.  Y.  208;  New  York  &  O.  Midland 
R.  Co.  V.  Van  Horn,  57  N.  Y.  478;  Og- 
densburgh.  C.  &  R.  R.  Co.  v.  Wolley.  1 
Keyes,  118;  Buffalo  &  J.  R.  Co.  v.  Gif- 
ford,  87  N.  Y.  294;  Wheeler  v.  Millar, 
90  N.  Y.  353 ;  Perry  v.  Hoadley,  19  Abb. 
N.  C.  76;  Excelsior  Grain  Binder  Co. 
V.  Stayner,  25  Hun,  91 ;  Syracuse,  P.  & 
0.  R.  Co.  V.  Gere,  4  Hun,  392;  South 
Buffalo  National  Gas  Co.  v.  Bain,  9 
Misc.  425.  30  N.  Y.  Supp.  264;  General 
Electric  Co.  v.  Wightman.  3  App.  Div. 
118,  39  N.  Y.  Supp.  420;  Yonkers 
Gazette  Co.  v.  Taylor,  30  App.  Div.  334, 
51  N.  Y.  Supp.  969;  Van  Schaick  v. 
Mackin,  129  App.  Div.  885,  113  N.  Y. 
Supp.  408;  Ford  v.  Chase,  118  App. 
Div.  605,  103  N.  Y.  Supp.  SO,  affirmed 
in  189  N.  Y.  504,  81  N.  E.  1164;  Hap- 
goods  V.  Lusch,  123  App.  Div.  23,  107 
N.  Y.  Supp.  331. 

Defendant  Is  estopped  to  deny  the 
validity  of  any  agreement  by  which  he 
took  and  contracted  to  pay  for  his 
stock. 


lant: 

The  complaint  is  fatally  defective 
in  that  it  fails  to  allege  the  making  of 
an  assessment  showing  the  right  and 
need  of  the  trustee  to  sue  for  the  en- 
tire $JO,000. 

Scovill  V.  Thayer,  105  U.  S.  143,  26 
L.  ed.  968;  Southworth  v.  Morgan,  205 
N.  Y,  298,  61  L.R.A.(N.S.)  56,  98  N,  E. 
490;  Stevens  v.  Episcopal  Church  His- 
tory Co.  140  App.  Div.  582,  125  N.  Y. 
Supp.  573;  Rathbone  v,  Ayer,  84  App. 
Div.  186,  82  N.  Y.  Supp.  235;  Kiskad- 
den  V.  Steinle,  121  C.  C.  A.  559,  203 
Fed.  381 ;  Rosoflf  v.  Gilbert  Transp.  Co. 
204  Fed.  349,  221  Fed.  972;  Re  Crystal 
Spring  Bottling  Co.  96  Fed.  945;  Hunt 
V.  Sharkey,  31  Am.  Bankr.  Rep.  894; 
Re  Newfoundland  Syndicate,  28  Am. 
Bankr.  Rep.  119 ;  Chandler  v.  Keith,  42 
Iowa,  99;  Simmons  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123 ;  Cumberland 
Lumber  Co.  v.  Clinton  Hill  Lumber 
Mfg.  Co.  57  N.  J.  Eq.  627,  42  Atl.  585; 
Black,  Bankr.  363;  Remington,  Bankr. 
§  977. 

Defendant's  failure  to  pay  10  per 
cent  in  cash  on  his  subscription  made 
the  transaction  void  ab  initio. 

Excelsior  Grain  Binder  Co.  v.  Stay- 
ner, 25  Hun,  93;  Hapgoods  v.  Lusch, 
123  App,  Div.  23,  107  N.  Y.  Supp.  831; 
Van  Schaick  v.  Mackin,  129  App.  Div. 
336,  113  N.  Y.  Supp.  408;  Sanders  v. 
Proctor,  172  App.  Div.  713,  158  N.  Y. 
Supp.  433;  United  Growers  Co.  v.  Eis- 
ner, 22  App.  Div.  1,  47  N.  Y.  Supp.  906; 
May  v.  Charlouis,  128  App.  Div.  127, 
112  N.  Y.  Supp.  564,  affirmed  in  195 
N.  Y.  607,  89  N.  E.  1105 ;  Wood  v.  Coosa 
&  C,  River  R.  Co.  32  Ga.  273 ;  Napier 
V.  Poe,  12  Ga.  182;  Hibernia  Tump. 
Road  V.  Henderson,  8  Serg.  &  R.  219, 
11  Am.  Dec.  593. 

Mr.  John  L.  Lockwood,  for  respond- 
ent: 

The  relation  between  the  defendant 
and  the  corporation  was  such  as  to 
create  an  obligation  for  the  amount 
unpaid  upon  the  stock  in  favor  of  cred- 
itors. 

Lamphere  v.  Lang,  157  App.  Div. 
306,  141  N.  Y.  Supp.  967,  reversed  in 
213  N.  Y.  585,  108  N.  E.  82;  Chubb  v. 
Upton,  95  U.  S.  665,  24  L.  ed.  523; 
Sanger  v.  Upton,  91  U.  S.  56,  23  L.  ed. 
220;  Dayton  v.  Borst,  31  N.  Y.  437; 
•Clevenger  v.  Moore,  71  N.  J.  L.  148,  58 
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Thayer,  105  U.  S.  148,  26     1913,  and  the  21st  day  of  December, 

1914,  the  defendant  was  a  director 


Scovill  V. 

Lu  e<L  968;  Sawyer  v.  Hoag,  17  Wall. 
610,  21  L.  ed.  731;  Upton  v.  Englehart, 
8  Dill.  496,  Fed.  Cas.  No.  16,800;  EUia 
V.  Schmoeck,  5  Bing.  521,  130  Eng.  Re- 
print, 1163;  Dbubleday  v.  Muskett,  7 
Bing.  110,  131  Eng.  Reprint,  43,  4 
Moore  &  P.  750,  9  L.  J.  C.  P.  86;  Eaton 
V.  Aspinwall,  19  N.  Y.  119;  Abbott  v. 
Aspinwall,  26  Barb.  202;  Aspinwall  v. 
Sacchi,  57  N.  Y.  338;  Ruggles  v.  Brock, 
6  Hun,  164;  Perry  v.  Hoadley,  19  Abb. 
N.  C.  76;  Wheeler  v.  Millar,  90  N.  Y. 
353;  Re  New  Zealand  Bkg.  Corp.  L.  R. 
3  Ch.  131;  Veeder  v,  Mudgett,  95  N.  Y. 
295;  Henry  v.  Vermillion  &  A.  K  Co. 
17  Ohio,  187;  Vicksburg,  S.  &  T.  Co,  v. 
McKean,  12  La.  Ann.  638;  Erie  &  W. 
PI.  Road  Co.  V.  Brown,  25  Pa.  160; 
Boyd  V.  Peach  Bottom  R.  Co.  90  Pa. 
169;  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62,  20  Am.  Rep.  504;  First  Nat. 
Bank  v.  Cornell,  8  App.  Div.  427,  40 
K.  Y.  Supp.  850. 

Pound,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  brought  by  the 
plaintiff,  as -trustee  of  a  bankrupt 
corporation,  to  recover  the  sum  of 
$10,000,  being  the  total  amount  un- 
paid on  defendant's  subscription  to 
100  shares  of  the  stock  in  the  bank- 
rupt company. 

The  complaint  alleges  the  bank- 
ruptcy of  the  All-Star  Feature  Cor- 
poration on  February  16,  1915 ;  the 
subsequent  appointoient  of  the 
plaintiff  as  trustee;  the  incorpora- 
tion of  the  bankrupt  on  or  about  the 
30th  day  of  June,  1913;  the  first 
meeting  of  incorporators,  including 
the  defendant,  on  July  9,  1913,  and 
on  the  same  day  the  making  of  an 
agreement  between  the  defendant 
and  the  corporation,  by  which  the 
corporation  agreed  to  issue  to  the 
defendant  102  shares  of  its  capital 
stock  for  the  sum  of  $10,200. 

The  complaint  further  alleges 
that  certificates  for  102  shares  were 
then  delivered  to  the  defendant,  who 
continued  to  be  a  stockholder  until 
December  21,  1914;  that  the  de- 
fendant paid  on  account  of  said  sub- 
scription only  $200,  which  was  "ac- 
cepted by  said  All-Star  Feature 
Corporation  as  payment  in  full  for 
two  shares  only  of  said  102  shares ;" 
that  between  the  9th  day  of  July, 


and  vice  president  of  the  corpora- 
tion and  acted'  as  such ;  that  during 
said  period  the  defendant  received 
dividends  on  l^e  102  shares  of  stock 
in  question,  and  on  or  about  Decem- 
ber 21,  1914,  sold  his  stock  for 
$8,600. 

The  complaint  finally  alleges  the 
insolvency  of  the  corporation;  that 
there  has  not  come  into  the  hands 
of  the  plaintiff  assets  and  property 
sufficient  to  pay  its  debts  as  proved 
and  allowed;  that  the  plaintiff  ob- 
tained an  order  from  the  United 
States  district  court  authorizing 
him,  as  trustee,  to  issue  a  call  on  de- 
fendant for  such  sum  as  might  be 
due  on  his  subscription;  that  plain- 
tiff then  issued  a  call  on  defendant 
for  $10,000,  which  is  the  amount 
sued  for. 

The  defendant  demurred  to  the 
amended  complaint  on  the  ground 
that  it  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  and 
contended  that  the  complaint  was 
fatally  defective  because  it  did  not 
allege  that  the  defendant  had  paid 
10  per  cent  of  the  amount  of  his 
subscription  (Stock  Corporation 
Law,  §  53),  and  also  because  it  did 
not  allege  facts  showing  that  the 
amount  of'  liabilities  over  assets 
made  it  necessary  to  collect  $10,000 
or  any  other  sum. 

The  courts  below  have  granted 
judgment  on  the  pleadings  in  favor 
of  plaintiff,  but  the  appellate  divi- 
sion, first  department,  has  granted 
leave  to  the  defendant  to  have  this 
court  consider  the  question  whether 
the  complaint  states  a  cause  of 
action. 

Section  53  of  the  Stock  Corpora- 
tion Law  (Laws  1909,  chap.  61, 
Consol.  Laws,  chap.  59)  provides: 
*'§  53.  Subscriptions  to  Stock,— If 
the  whole  capital  stock  shall  not 
have  been  sul^ciibed  at  the  time  of 
filing  the  certificate  of  incorpora- 
tion, the  directors  named  in  the  cer- 
tificate may  open  books  of  subscrip- 
tion to  fill  up  the  capital  stock  in 
such  places  and  after  sriving  such 
notices  as  they  may  deem  expedient. 
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and  may  continue  to  receive  sub- 
scriptions until  the  whole  capital 
stock  is  subscribed.  At  the  time  of 
subscribing,  every  subscriber,  whose 
subscription  is  payable  in  money, 
shallpay  to  the  directors  ten  per 
centum  upon  the  amount  subscribed 
by  him  in  cash,  and  no  such  sub- 
scription shall  be  received  or  taken 
witiiout  such  payment." 

Defendant's  contention  is  that  the 
terms  of  the  statute  are  explicit  and 
exclusive ;  that  no  other  contract  of 
subscription  is  valid ;  that  if  requis- 
ite payment  is  not  made  the  sub- 
scription is  not  binding  upon  the 
subscriber;  that  the  statute  cannot 
be  evaded  by  estoppel  or  waiver  or 
ratification,  and  that,  therefore,  the 
subscription  of  the  defendant  to  the 
stock  of  the  bankrupt  corporation 
cannot  be  enforced. 

If  it  were  not  for  the  provisions 
of  the  statute  the  question  of  de- 
fendant's liability  on  his  subscrip- 
tion would  present  no  di£ScuIty.  A 
stock  subscription  on  credit  is,  at 
common  law,  enough  to  pass  title  to 
the  stock  and  make  the  subscriber 
a  stockholder  when,  as  in  this  case, 
he  has  acted  as  such  and  been  recog- 
nized as  such  by  the  corporation. 
Wheeler  v.  Millar,  90  N.  Y.  353. 
"There  is  no  difference  between  a 
contract  to  take  shares  and  any  other 
contract."  Chitty,  J.,  in  Nicol's 
Case,  L.  R.  29  Ch.  Div.  421,  426,  52 
L.  T.  N.  S.  933.  The  defense  inter- 
posed is  technical,  but  it  has  found 
recognition  in  the  courts  of  this 
state  where  nothing  but  the  bare 
fact  of  a  subscription,  without  the 
equivalent  of  a  cash  pajmient,  is 
shown,  and  the  corporation  seeks  to 
enforce  the  subscription.  New  York 
&  O.  Midland  R.  Co.  v.  Van  Horn, 
57  N.  Y.  473 ;  Hapgood  v.  Lusch,  123 
App.  Div.  23,  107  N.  Y.  Supp.  331; 
Van  Schaick  v.  Mackin,  129  App. 
Div.  335, 113  N.  Y.  Supp.  408;  San- 
ders V.  Proctor,  172  App.  Div.  718, 
158  N.  Y.  Supp.  483. 

Subscriptions  not  accompanied  by 
immediate  cash  payments  have  not, 
however,  been  held  void.  A  subse- 
quent payment  will  suffice,  even 
though  it  is  made  through  the  me- 


dium of  services  rendered  the  cor- 
poration. Beach  v.  Smith,  SO  N.  Y. 
116.  The  statute  does  not  prohibit 
or  forbid  any  other  mode  of  sub- 
scription, and  this  court  said  in 
Buffalo  &  J.  R.  Co.  V.  Gifford,  87 
N.  Y.  294,  300,  that  "we  are  in- 
clined to  the  opinion  that  it  was  not 
intended  by  this  section  to  prescribe 
a  fixed  statutory  mode  of  making  a 
subscription,  and  that  any  contract 
of  subscription  good  and  valid  at 
common  law  is  still  valid,  notwith- 
standing this  section."  On  the 
other  hand,  it  has  been  said  (Van 
Schaick  v.  Mackin,  129  App.  Div. 
335,  337, 113  N.  Y.  Supp:  408) ,  that 
the  subscription  is  void  unless  the 
10  per  centum  is  paid  in  cash. 

Carefully  distinguishing  things 
said  from  things  decided,  the  con- 
clusion that  the  subscription,  if  in- 
valid for  want  of  such  p^jrment 
may  become  enforceable  not  only  by 
a  subsequent  cash  pajonent,  but  by 
a  course  of  dealing  between  corpora- 
tion and  stockholder,  is  entirely  rea- 
sonable and  consistent  with  the 
reported  cases.  To  justify  a  conclu- 
sion that  defendant  was  not  a 
stockholder  although  he  had  taken 
the  stock  and  agreed  to  pay  for  it, 
acted  as  a  director  of  the  corpora- 
tion, received  dividends,  and  sold 
the  stock,  we  must  resort  to  legal 
subtleties  rather  than  to  natural  in- 
ferences, and  it  would  clash  with 
our  established  ideas  of  equity  if 
one  in  prosperity  thus  dealt 
with  by  the  corporation  as  a 
stockholder  should,  in  bank- 
ruptcy, be  able  to  escape  liabil- 
ity on  the  ground  that  a  statutory 
provision,  useful,  if  for  any  purpose, 
to  provide  a  fund  for  creditors  and 
to  prevent  fictitious  subscriptions, 
had  not  been  complied  with.  On 
similar  facts  liability  under  a  sim- 
ilar statute  has  been  enforced  in 
Pennsylvania.  Erie  &  W.  PI.  Road 
Co.  V.  Brown,  25  Pa.  156;  Boyd  v. 
Peach  Bottom  R.  Co.  90  Pa.  169. 
The  required  statutory  pasrment  is 
one  form  of  establishing  the  rela- 
tionship, and  it  may  be  the  only  suf- 
ficient form,  except  when  the  stock- 
holder has  received  the  full  benefit 
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of  the  contract  aod  'a  legal  wrong 
would  be  accomplished  if  he  were 
permitted  to  plead  noncompliance 
with  the  statute.  The  doctrine  of 
estoppel  is  not  available  to  sustain 
this  theory  of  liability  for  the  r^t^ 
son  that  both  sides  were  aware  of 
all  the  facts.  Shipley  v.  Abbott,  42 
N.  Y.  443,  1  Am.  Rep.  648.  It  is 
iq>hdd  rather  by  analogy  upon  the 
principle  that  d^eats  the  defense  of 
ultra  vires  when  interposed  to  an 
action  against  a  corporation  in  cases 
where,  if  that  defense  were  to  pre- 
vail, it  would  work  injustice  and  ac- 
complish a  legal  wrong  (Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20 
Am.  Eep.  504;  First  Nat.  Bank  v. 
Cornell,  8  App.  Div.  427,  40  N.  Y. 
Supp.  850),  or  that  forbids  a  stock- 
holder of  a  corporation  de  facto  to 
raise  the  objection  that  its  organiza- 
tion is  not  strictly  de  jure  (Buffalo 
&  A.  R.  Co.  v.  Cary,  26  N.  Y.  76). 
For  want  of  a  more  definite  classifi- 
cation of  the  grounds  of  liability  we 
may  say  that  a  sound  public  policy 
r«,».r««i«n-       and  the  plain  rules 

inavl-reacy-  of    gOOd     faith     dlC- 

atvck  •abacrip-  tatc  that  defendant 
SSSiTir'wui.*"  shouW  not  escape 
ntrnxntmr  hability  onthefacts 

,e,»irementiu  pleaded.  On  au- 
thority the  proposition  is  inapplic- 
able to  bare  subscriptions,  but  that 
is  not  the  question  before  us. 

The  second  ground  of  objection  to 
the  complaint  is  not  tenable.  It  is 
urged  that  the  complaint  does  not 
show  on  its  face  that  it  is  necessary 
to  collect  the  full  amount  of  defend- 
ant's stock  subscrip- 
^liU'lS;  .t..k  tion  in  order  to  pay 
niibacription-  cTeditors  of  the  cor- 
;^el*?:  •'  poration.  This  ac- 
tion is  brought  on 
the  subscription  agreement  in  the 
right  of  the  corporation  by  the  trus- 
tee in  bankruptcy.  Myers  v.  Stur- 
gis,  123  App.  Divl  470,  108  N.  Y. 
Supp.  528,  affirmed  in  197  N.  Y.  526, 
90  N.  E.  1162.  The  stockholder  is 
primarily  liable  on  his  contract  for 
the  full  amount  he  agreed  to  pay, 
and  as  the  bankruptcy  court  has  di- 
rected the  trustee  to  issue  a  call  or 
demand  therefor,  the  propriety  or 
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validity  of  this  order  of  a  court  of 
con4>etent  jurisdiction  cannot  be 
questioned  ooUateraUy.  Clevenger 
v.  Moore,  71  N.  J.  L.  148,  58  AtL  88. 
The  presumption  is  that  the  neces- 
sary determination  has  been  made 
that  the  entire  amount  unpaid  is 
required  to  pay  the  debts  of  the  cor- 
poration. If  this  presumption  is 
overcome,  recovery  wfll  be  limited 
to  the  necessary  sum  (Johnston  v. 
Allis,  71  Conn.  207-219,  41  Atl. 
816),  or  the  bankruptcy  court  will 
see  that  no  wrong  is  done  (Kennedy 
v.  Gibson,  8  Wall.  498,  505,  19  L. 
ed.  476,  478).  But  the  order  is  con- 
clusive upon  the  right  of  the  trus- 
tee in  bankruptcy  .to  maintain  this 
action.  Sanger  v.  Upton,  91  U.  S. 
56,  28  L.  ed.  220. 

When  the  so-called  trust-fund 
doctrine  is  invoked  to  Impress  a 
stockholder's  liability  to  creditors, 
the  cause  of  action  does  not  arise 
upon  the  contract  of  subscription, 
nor  in  the  right  of  the  corporation. 

In  ScoviUe  v.  Thayer,  105  U.  S. 
143, 26  L.  ed.  968,  full-paid  shares 
were  issued  for  20  per  centum  of 
their  face  value.  The  conipany  be- 
came bankrupt.  It  was  held  that  the 
agreement  with  stockholders  was 
void  as  to  creditors  because  they 
had  a  right  to  presume  that  the 
stock  would  be  paid  in  full.  "Such  a 
contract,  though  binding  on  the 
company,  is  a  fraud  in  law  on  its 
creditors,  which  they  can  set  aside." 
Scovill  v.  Thayer,  105  TJ.  S.  154,  26 
L.  ed.  978.  "The  action  was  based 
on  fraud,  and  it  was,  therefore, 
neceissary  to  plead  and  prove  the 
facts  which  entitled  the  plaintiff  to 
the  relief  sought.  Allegation  and 
proof  were  necessary  that  the  in- 
debtedness of  the  corporation  had 
been  ascertained  and  the  liability 
of  each  share  of  stock  fixed,  because 
creditors  were  entitled  to  collect 
from  the  stockholders  only  so  far 
as  is  necessary  to  pay  the  debts. 
"They  were  authorized  to  collect  no 
more.  .  .  .  For  if  in  a  bank- 
ruptcy proceeding  any  surplus  re- 
mained-after  payment  of  debts,  it 
would  go  to  the  company  and  not 
to  the  stockholders.    And  we  have 
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seen  that  the  company  in  this  case 
would  have  no  right  to  any  surplus." 
Scovill  V.  Thayer,  105  U.  S.  155,  26 
L.  ed.  973.  The  trust-fund  doctrine 
as  applied  to  stock  subscriptions  is 
not  recognized  in  New  York  and  the 
contractual  liability  for  stock  sub- 
scriptions alone  is  enforced ;  that  is, 
except  for  statutory  liabilities,  credi- 
tors can  collect  no  more  from  the 
stockholder  than  he  agreed  to  pay 
the  corporation  for  his  stock.  South- 
worth  V.  Morgan,  205  N.  Y.  293,  51 
L.R.A.(N.S.)  56,  98  N.  E.  490. 

Actions  to  collect  unpaid  subscrip- 
tions of  bankrupt  corporations  have 
been  held  to  be  maintainable  only 
on  like  allegations  and  proof  as  re- 
quired in  Scovill  v.  Thayer,  supra. 
Stevens  v.  Episcopal  Church  His- 
tory Co.  140  App.  Div.  570,  125  N. 
Y.  Supp.  573 ;  Hunt  v.  Sharkey,  31 
Am.  Bankr.  Rep.  894;  Rosoff  v.  Gil- 
bert Transp.  Co.  204  Fed.  349;  Cum- 
berland Lumber  Co.  v.  Clinton  Hill 
Lumber  Mfg.  Co.  57  N.  J.  Eq,  627, 
42  Atl.  585;  Re  Newfoundland  Syn- 
dicate, 28  Am.  Bankr.  Rep.  119; 
Chandler .  v."  Keith,  42  Iowa,  99. 
These  decisions  are,  for  the  greater 
part,  based  on  the  supposed  author- 
ity of  Scovill  v.  Thayer,  supra,  and 
they  fail  to  distinguish  between  un- 
paid subscriptions  and  the  so-called 


trust-fund  liability;  between  the  ac- 
tion on  the  stock  subscription  con- 
tract and  the  action  which  ignores 
that  contract  and  assesses  the  stock- 
holders in  direct  conflict  with  its 
terms.  We  may  well  agree  with  the 
reasoning  of  these  cases,  however, 
that  payment  in  full  of  the  stock- 
holder's liability  upon  unpaid  sub- 
scriptions for  capital  stock  in  a 
bankrupt  corporation  should  not  be 
unnecessarily  insisted  upon,  and 
that  the  trustee  should  recover  only 
such  amounts  as  are  determined  to 
be  necessary  to  pay  the  debts  and 
expenses;  but  the  plaintiff  herein 
has  the  authority  of  the  bankruptcy 
court  to  demand  and  collect  of  the 
defendant  the  full  amount  due,  and 
the  defendant  will  not  be  heard  to 
say  that  the  complaint  must  allege 
in  toTns  that  such  court  has  deter- 
mined by  a  preliminary  investiga- 
tion and  assessment  that  the  whole 
amount  is  necessary  to  pay  debts 
and  expenses. 

The  order  appealed  from  should 
be  affirmed,  with  costs,  and  the  ques- 
tion certified  answered  in  the  af- 
firmative. 

Hiscock,  Ch.  J.,  Collin.  Cuddeback» 
Hogan,  and  Cardozo,  JJ.,  concur. 

Chase,  J.,  absent. 


ANNOTATION. 

Effect  upon  the  validity  oi  subscription  to  corporate  stock,  of  faflure  to  comply 
wUh  statutory  requirement  of  payment  at  the  time  of  subscribing. 


I.  Introductory,  1116. 
II.  Rnle  that  subscription  is  invalid  un- 
less pasrment  is  made,  1118. 

III.  Rule  that  subscription  is  valid  al- 

though payment  is  not  made,  1122. 

IV.  Subscriptions  of  commissioners,  1128. 
V.  Effect  of  giving  note  or  check  in  lieu 

of  cash,  1128. 
VI.  Effect  of  subsequent  payment,  1131. 
VII.  Estoppel  by  subsequent  acts,  1132. 


I,  Introductory, 

Many  statutes  relating  to  stock  sub- 
scriptions require  payment  by  the 
subscriber  at  the  time  of  subscription 
of  a  per  cent  of  his  subscription,  or  a 
specified  number  of  dollars  for  each 


share  subscribed  for  by  him.  The 
statutes  vary  in  their  provisions  on 
the  question.  Some  expressly  require 
the  payment  in  cash ;  others  are  silent 
as  to  a  cash  payment  except  as  such 
payment  may  be  implied  from  the  gen- 
eral requirement  of  payment.  Some 
statutes  require  the  specified  amount 
to  be  "paid,"  others  merely  make  it 
"payable."  In  some  there  is  no  pro- 
vision as  to  the  effect  of  failure  to 
make  the  payment;  others  make  the 
subscription  void  in  the  absence  of 
such  a  payment.  Still  others  provide 
that  no  subscription  shall  be  taken 
unless  the  payment  is  made.  Stat- 
utory variations  account  for  some,  but 
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not  all,  of  the  differences  in  holdings 
as  to  the  effect  of  failure  to  make  the 
requil*ed  payment. 

There  are  some  questions  closely 
connected  -with  that  under  annotation, 
but  which  are  not  within  the  scope  of 
this  discussion.  The  statutes  herein 
discussed  require  the  payment  to  he 
made  upon  each  share  subscribed,  and, 
impliedly  at  least,  impose  upon  the 
subscriber  the  duty  of  making  such 
payment.  Other  statutes  require  a 
certain  percentage  of  the  capital  stock 
to  be  paid  in,  without  so  clearly  im- 
posing such  duty  upon  the  individual 
subscribers.  A  requirement  that  a 
specified  per  cent  of  the  stock  sub- 
scribed shall  be  paid  before  the  cor- 
poration is  organized,  or  before  it 
begins  business,  has  been  interpreted 
not  to  require  a  payment  of  the  spec- 
ified per  cent  of  each  share  subscribed, 
but  to  require  that  the  specified  per 
'Cent  on  the  whole  amount  subscribed 
be  paid  without  regard  to  the  sources 
from  which  it  may  come.  Yonkers 
Gazette  Co.  v.  Taylor  (1898)  30  App. 
Div.  334,  51  N.  Y.  Supp.  969;  Eastern 
PI.  Road  Co.  V.  Vaughan  (1856)  14 
N.  Y.  646;  Ogdensburgh,  R.  &  C.  R. 
•Co.  V.  Frost  (1866)  21  Barb.  (N.  Y.) 
541 ;  Beattys  v.  Solon  (1892)  64  Hun, 
120,  19  N.  Y.  Supp.  37,  affirmed  with- 
out discussion  of  this  point  (1893) 
136  N.  Y.  662,  32  N.  E.  1062;  Spartan- 
burg &  A.  R.  Co.  V.  Ezell  (1880)  14 
S.  C  281.  Accordingly,  where  the  re- 
quired percentage  of  the  stock  has 
been  paid,  the  fact  that  the  subscriber 
being  sued  has  not  paid  his  percent- 
age is  immaterial.  Lake  Ontario,  A. 
A  N.  Y.  R.  Co.  V.  Mason  (1857)  16 
N.  Y,  451;  Rensselaer  &  W.  PI,  R.  Co. 
V.  Barton  (1857)  16  N.  Y.  457,  note; 
Troy  &  R.  R.  Co.  v.  Kerr  (1854)  17 
Barb.  (N.  Y.)  fSl;  United  Growers 
Co.  V.  Eisner  (1897)  22  App.  Div.  1,  47 
N.  Y.  Supp.  906.  In  Utah  Hotel  Co. 
V.  Madsen  (1913)  43  Utah,  285,  134 
Pac.  577,  an  action  against  a  subscrib- 
er to  recover  his  subscription,  his 
defense  that  he  had  not  paid  in  10  per 
cent  of  the  amount  subscribed  by  him, 
and  therefore  did  not  become  a  stock- 
holder, was  overruled  by  the  court,  it 
appearing  that  more  than  10  per  cent 
•of  the  entire  stock  had  been  paid  in. 


It  was  further  held  in  this  case  that 
the  statutory  provision  that  the  cor- 
poration should  not  file  the  affidavit 
indicating  its  intention  to  transact 
business  until  "at  least  10  per  cent  of 
the  stock  subscribed  for  by  each 
stockholder,  and  not  less  than  10  per 
cent  of  the  capital  stock  of  the  cor- 
poration, had  been  paid  in,  was  a  con- 
dition imposed  for  the  benefit  of 
creditors  of  the  corporation,  and  could 
not  be  taken  advantage  of  by  the  sub- 
scriber in  defense  of  his  liability  up- 
on his  stock."  A  stockholder,  when 
sued  upon  his  statutory  liability  to 
creditors  of  the  corporation  to  a^ 
amount  equal  to  the  stock  held  by  him, 
cannot  defend  upon  the  ground  that 
the  required  percentage  of  the  capital 
stock  had  not  been  paid  in  prior  to 
the  beginning  of  business  by  the  cor- 
poration. Eaton  V.  Aspinwall  (1859) 
19  N.  Y.  119,  approved  in  Aspinwall 
V.  Sacchi  (1874)  67  N.  Y.  33L 

A  statute  which  governed  subscrip- 
tions taken  before  organization  was 
held  not  to  apply  to  subscriptions  tak- 
en after  organization,  in  Erie  &  W. 
PI.  Road  Co.  v.  Brown  (1856)  26  Pa. 
166,  and  Philadelphia  &  W.  G.  R.  Go. 
V.  Hickman  (1857)  28  Pa.  318.  It  was 
held  in  Hanover  Junction  &  S.  R.  Co.  v. 
Grubb  (1876)  82  Pa.  36,  that  a  condi- 
tional subscription  made  after  the 
organization  of  the  corporation  was 
valid,  although  a  cash  payment  re- 
quired by  statute  for  the  validity  of 
subscriptions  generally  was  not  made. 
And  the  reverse  has  been  held,  that 
a  statute  relating  to  subscriptions 
after  organization  does  not  govern 
subscriptions  made  before.  Donald- 
son V.  Rabenhold  (1913)  23  Pa.  Dist. 
R.  795. 

This  note  does  not  deal  in  general 
with  decisions  based  upon  the  theory 
of  the  foregoing  cases  that  the  statute 
did  not  govern  the  subscription  in- 
volved, but  with  decisions  dealing 
with  the  effect  of  failure  to  comply 
with  a  statute  that  does  apply  to  the 
subscription. 

The  right  of  a  sabaeriber  to  defeat 
liability  on  the  ground  that  his  sub- 
scription is  invalid  presents  a  differ- 
ent question  than  the  right  of  a 
subscriber  to  defeat  liability  on  the 
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ground  that  the  corporation  is  not  le- 
Srally  organized.  The  latter  question 
is  beyond  the  scope  of  this  discussion. 

The  present  note  is  confined  to  stat- 
utory requirements,  as  distinguished 
from  requirements  prescribed  by  the 
corporation  or  its  directors.  A  dis- 
tinction was  made  in  Hayne  v.  Beau- 
champ  (1846)  5  Smedes  k  M.  (Miss.) 
515,  between  a  statutory  requirement 
that  a  certain  percentage  or  amount 
should  be  paid  at  the  time  of  sub- 
scription, and  such  a  requirement 
prescribed  by  the  directors.  This  dis- 
tinction was  applied  in  Water  Valley 
Mfg.  Co.  V.  Seaman  (1876)  53  Miss. 
656,  and  it  is  there  held  that  such  a 
requirement,  not  being  a  statutory  re- 
quirement, but  in  the  contract  of 
subscription,  the  failure  to  make  the 
required  payment  at  the  date  of  sub- 
scription did  not  avoid  the  contract. 

The  present  note  is  also  confined  to 
cases  in  which  there  was  an  actual 
subscription,  as  distinguished  from 
an  incomplete  agreement.  A  subscrib- 
er who  had  not  made  the  required 
payment  was  held  not  bound  in  Gal- 
veston Hotel  Co.  V.  Bolton  (18T7)  46 
Tex.  638,  in  which  case  the  decision 
was  based  largely  upon  the  fact  that 
no  subscription  was  intended,  that 
which  was  urged  as  a  subscription  be- 
ing merely  a  signing  of  a  paper  in- 
tended as  an  experimental  effort  to 
ascertain  who  would  subscribe.  The 
court  states  that  the  fact  that  no  per- 
centage was  paid  is  important,  as 
tending  to  show  that  whatever  was 
done  was  an  incomplete  transaction, 
and  not  a  consummated  act  of  sub- 
scription. There  is  no  decision  upon 
the  general  rule.  See  Van  Schaick  v. 
Mackin  (1908)  129  App.  Div.  335,  113 
N.  Y.  Supp.  408,  infra,  V. 

MM.  Bule  that  subscription  is  invalid  un- 
less pai/ment  is  made. 

It  is  the  theory  of  some  courts  that 
the  payment  of  the  required  amount  in 
case  of  subscription  before  organiza- 
tion is  a  condition  precedent  to  the 
validity  of  the  subscription. 

Georgia. — Wood  v.  Coosa  &  C.  River 
R.  Co.  (1861)  32  Ga.  278  (statute  pro- 
vided: "No  subscription  shall  be  re- 
ceived and  allowed  unless  there  shall 


be  paid  to  the  commissioners,  at  the 
time  of  such  subscription,  the  sum  of 
|5  on  each  share  subscribed"). 

Maryland.  —  Taggart  v.  Western 
Maryland  R.  Co.  (1866)  24  Md.  563, 
89  Am.  Dec.  760  (statute  required  that 
upon  every  subscription  there  should 
be  paid,  at  the  time  of  subscribing,  the 
sum  of  ?1  on  every  share  subscribed). 
But  see  Oler  v.  Baltimore  &  R.  R.  Co. 
(1875)  41  Md.  53,  infra,  III. 

New  York.  —  Jenkins  v.  Union 
Tamp.  Road  (1804)  1  Cai.  Gas.  86 
(charter  provided  that  "every  sub- 
scriber shall,  at  t^e  time  of  subscrib- 
ing, pay  .  .  .  the  sum  of  $10  for 
each  share  so  subscribed");  Crocker 
V.  Crane  (1839)  21  Wend.  211,  34  Am. 
Dec.  228  (statute  required  payment  of 
%2  on  each  share  at  the  time  of  sub- 
scription) . 

Pennsylvania.  —  Hibemia  Tump. 
Road  V.  Henderson  (1822)  8  Serg.  & 
R.  219,  11  Am.  Dec.  693  (statute  con- 
tained the  following:  "Provided,  al- 
ways, that  every  person  offering  to 
subscribe  in  the  said  books  .  .  . 
shall  previously  pay  to  the  attending 
commissioners  the-  sum  of  $5  for  each 
and  every  share  to  be  subscribed"); 
Ogle  V.  Somerset  &  M.  Tump.  Road  (Jo. 
(1825)  13  Serg.  &  R.  256. 

South  Carolina. — Charlotte  &  S.  C. 
R.  Co,  V.  Blakely  (1848)  34  S.  C.  L 
(3  Strobh.)  245  (statute  provided: 
"On  each  share  of  stock  subscribed 
for,  the  subscriber  shall  pay  to  the 
commissioners  .  .  .  the  sum  of  $6 
.  .  .  on  nonpayment  of  said  instal- 
ment, the  subscription  shall  be  void." 
There  were  also  other  irregularities 
in  the  subscription) . 

Subscribers  to  stock  in  a  corpora- 
tion who  have  not  made  the  payment 
required  by  statute  are  held  not  to  be 
necessary  parties  to  an  action  by  cred- 
itors against  stockholders,  to  enforce 
liability  for  unpaid  subscriptions. 
Ford  V.  Chase  (1907)  118  App.  Div. 
605,  106  N.  Y.  Supp.  30,  affirmed  in 
(1907)  189  N.  Y.  504,  81  N.  E.  1164. 

A  curative  act  was  enacted  in  Penn- 
sylvania to  validate  statutory  irreg- 
ularities in  taking  subscriptions,  and 
this  was  held  in  Clark  v.  Monongahela 
Nav.  Co.  (1840)  10  Watts  (Pa.)  364, 
to  validate  a  subscription  taken  by  the- 
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eommiasioners  without  requiriag  the 
statutory  payment. 

As  shown  subsequently,  a  distinc- 
tion has  been  made  between  subscrip- 
tions before  and  after  organization. 
Under  a  statute  which  clearly  relates 
to  subscriptions  after  organization, 
the  rule  of  the  foregoing  cases  has 
been  applied,  and  subscriptions  with- 
out the  required  payment  held  invalid. 
Black  River  &  U.  R.  Go.  v.  Clarke 
(1862)  25  N.  Y.  208  (statute  required 
payment  of  10  per  cent  by  each  sub- 
scriber upon  the  amount  subscribed 
by  him  at  the  time  of  subscribing) ; 
New  York  &  O.  Midland  R.  Co.  v.  Van 
Horn  (1874)  67  N.  Y.  473  (statute 
provided  that  "at  the  time  of  sub- 
scribing, every  subscriber  shall  pay 
.  .  .  10  per  cent  on  the  amount  sub- 
scribed by  him  in  money;  and  no  sub- 
scription shall  be  received  or  taken 
without  such  payment") ;  United 
Growers  Co.  v.  Eisner  (1897)  22  App. 
Div.  1,  47  N.  Y.  Supp.  906;  Hapgood 
V.  Lusch  (1907)  123  App.  Div.  23,  107 
N.  Y.  Supp.  331;  Van  Scheie^  v.  Mack- 
in  (1908)  129  App.  Div.  335,  113  N.  Y. 
Supp.  408;  South  Buffalo  Natural  Gas 
Co.  V.  Bain  (1894)  9  Misc.  425,  30  N. 
Y.  Supp.  264;  Harriman  Nat.  Bank  v. 
Palmer  (1916)  93  Misc.  431,  158  N.  Y. 
Supp.  111.  •  [The  New  York  cases  cit- 
ed in  the  introduction,  supra,  I.,  which 
sustain  the  validity  of  a  subscription 
on  which  the  required  payment  has  not 
been  made  where  the  required  per- 
centage has  been  paid  in  by  other 
subscribers,  are  not  contrary  to  the 
foregoing  cases,  but,  as  there  ex- 
plained, are  decided  under  a  different 
form  of  statute.]  Without  stating 
whether  the  subscription  was  before 
or  after  incorporation,  a  subscription 
without  the  payment  of  the  required 
statutory  amount  is  held  void  in  oth- 
er cases.  State  Ins.  Co.  v.  Redmond 
(1880)  1  McCrary,  308,  3  Fed.  764; 
May  v.  Charlouis  (1908)  128  App.  Div. 
127,  112  N.  Y.  Supp.  554  (obiter); 
Perry  v.  Hoadley  (1887)  19  Abb.  N.  C. 
(N.  Y.)  76;  this  rule  is  recognized  in 
Sanders  v.  Proctor  (1916)  172  App. 
Div.  713, 158  N.  Y.  Supp.  453. 

A  subscription  to  an  existing  cor- 
poration for  stock  in  a  branch  corpora- 
tion is  void,  where  the  cash  pa]nnent 


required  by  statute  is  not  made. 
Hayne  v.  Beanchamp  (1846)  6  Smedes 
&  M.  (Miss.)  616.  The  statute  re- 
quired each  subscriber  to  pay  10  per 
cent  on  the  amount  of  his  subscrip- 
tion at  the  time  of  subscription.  But 
it  is  held  in  this  case  that  a  subscrib- 
er to  the  stock  of  the  branch  corpora- 
tion, who  gave  his  note  in  lieu  of  the 
cash  payment,  had  it  discounted  by 
the  main  corporation,  and  checked  out 
the  proceeds  in  payment  of  stock,  was 
a  stockholder  not  by  virtue  of  his 
original  subscription,  but  by  the  sub- 
sequoit  purchase,  and  was  liable  on 
the  note. 

A  subscription  without  payment 
of  the  required  amount  was  held  void, 
where  the  corporaticoi  had  a  charter 
provision  that  upon  every  subscription 
of  stock  "there  shall  be  paid  at  the 
time  of  subscribing  .  .  .  the  sum 
of  50  cents  on  each  share  subscribed." 
Fiser  v.  Mississippi  &  T.  R.  Co.  (1856) 
82  Miss.  369.  When  the  subscription 
was  made  with  reference  to  the  time 
of  organization  of  the  corporation 
does  not  ajppear.  The  subscription  in 
this  case  was  held  validated,  however, 
by  the  subsequent  payment  of  the  re- 
quired amount  before  calls  were  made 
for  instahnents  of  stock  sued  for. 

A  subscription  after  organization 
was  held  invalid  in  Re  Standard  F. 
Ins.  Co.  (1885)  12  Ont.  App.  Rep.  486, 
under  a  statute  providing  that  no  sub- 
scription shall  be  legal  or  valid  until 
10  per  cent  shall  have  been  actually 
and  bona  fid6  paid  thereon.  The  court 
states  that  this  statute  was  probably 
intended  to  apply  in  the  first  instance 
to  subscriptions  required  as  a  pre- 
liminary condition  to  the  company's 
commencing  operations,  but  that  un- 
der it  a  subscription  after  organiza- 
tion was  not  valid  unless  the  payment 
had  been  made. 

See  Re  Central  Bank  and  Denison  v. 
Lesslie  (Can.)  infra.  III. 

The  reasoning  by  which  the  conclu- 
sion that  the  subscription  is  invalid 
has  been  reached  best  appears  from 
the  language  of  the  courts.  In  Hi- 
bemia  Tump.  R6ad  v.  Henderson 
(1822)  8  Serg.  &  R.  (Pa.)  219,  11  Am. 
Dec.  693,  Tilghman,  Ch.  J.,  referring 
to  the  statute  set  out  above,  states  that 
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^Vords  more  strong  and  an  intention 
more  clearly  expressed  to  make  the 
payment  of  $5  a  condition  precedent  to 
the  subscription  cannot  be  conceived. 
.  .  .  Assuming,  then,  that  it  was 
tiie  intent  of  the  law  that  no  subscrip- 
tion should  be  received  without  a  pre- 
vious payment  of  $5  a  share,  the  case 
will  be  reduced  to  this  simple  ques- 
tion: Can  a  contract  be  enforced  in 
a  court  of  justice,  which  was  made  in 
violation  of  an  act  of  assembly?  It 
is  not  the  first  time  this  question  has 
been  asked  in  this  court,  and  it  has 
received  but  one  answer.  The  con- 
tract cannot  be  enforced.  ...  I 
consider  the  contract  in  this  case, 
then,  as  void  ab  initio.  The  commis- 
sioners had  no  right  to  receive  the 
subscription,  or  the  corporation  to 
ratify  it.  It  was  flying  in  the  face  of 
the  law  under  which  they  drew  their 
breath."  Gibson,  J.,  states  that  "the 
commissioners  were  ministerial  of- 
ficers, acting  under  a  limited  author- 
ity which  they  were  strictly  bound  to 
pursue,  and  the  act  is  positive  that  a 
deposit  of  $5  on  a  share  was  to  be  a 
condition  precedent.  The  permission 
to  subscribe  without  the  deposit  was, 
therefore,  a  breach  of  duty,  and  the 
contract  was  illegal.  But  it  is  said 
the  company  to  be  formed  was  the  only 
party  intended  to  be  benefited,  and 
that  it  might  waive  the  provisions 
thus  introduced  in  its  favor,  and  rat- 
ify the  proceedings  of  the  commis- 
sioners, who  are  said  to  have  been 
exclusively  its  agents.  But  were  the 
company  in  fact  the  only  persons  in- 
terested in  the  execution  of  this  pro- 
vision? It  seems  to  me  that  not  only 
the  public  at  large,  but  various  indi- 
viduals, had  an  interest  distinct  from 
that  of  the  company,  the  members  of 
which  were  perhaps  less  concerned 
than  any  other  party."  Gibson,  J., 
then  states  that  the  purpose  of  this 
provision  in  the  statute  was  to  insure 
bona  fide  subscribers,  that  the  com- 
missioners acted  under  special  in- 
structions in  the  statute,  and  w«re 
bound  by  them.  The  court  in  Wood  v. 
Coosa  &  C.  River  R.  Co.  (1861)  82  Ga. 
273,  states  that  it  would  willingly 
have  supported  an  action  against  the 
subscriber  on  his  subscription,  "be- 


cause it  is  with  an  ill  grace  that  a  man 
puts  his  hand  to  a  contract  by  which 
he  expects  to  be  benefited,  and  after- 
wards refuses  to  comply  with  it.  But 
it  has  struck  me  in  one  strong  point 
of  view  on  which  I  cannot  shut  my 
eyes.  The  subscription  was  taken  in 
direct  opposition  to  the  act  of  assem- 
bly. It  was,  therefore,  void.  So  of 
this  case.  The  corporation  depended 
for  its  existence  purely  on  the  will  of 
the  legislature,  who  had  the  power 
and  the  right  to  dictate  the  terms  and 
conditions  on  which  one  could  become 
a  member  thereof,  and  entitled  to  the 
privileges  and  benefits  of  the  grant. 
The  condition  prescribed  in  this  char- 
ter of  membership  was  -the  payment 
of  $5  on  each  share  subscribed,  at  tiie 
time  of  such  subscription,  and  with- 
out which  no  subscription  'should  be 
received  or  allowed.'  The  subscriber 
had  not  paid  the  $5;  hence,  his  was 
no  subscription;  it  amounted  to  noth- 
ing and  could  not  be  collected;  for  to 
allow  such  subscription  enforced 
would  be  to  admit  the  subscriber  a 
member  of  the  corporation  against  the 
express  declaration  of  the  statute. 
This  cannot  be.  It  is  said  that  the 
defendant  has  ratified  his  subscription 
by  offering,  subsequently,  to  pay  calls 
on  that  subscription,  by  voting  in  the 
organization,  and  otherwise  acting  as 
a  member  of  the  corporation.  These 
were  not  the  things  prescribed  by  the 
act  to  enable  him  to  become  a  member 
of  the  corporation.  How  can  they 
have  that  effect  when  the  terms  of  ad- 
mission prescribed  have  not  been  per- 
formed? It  is  said,  too,  that  the  com- 
pany has  been  organized  on  the  faith 
of  his  subscription,  and  that  of  oth- 
ers ;  that  the  company  has  commenced 
the  building  of  the  road,  and  has  ex- 
pended large  sums  of  money  on  the 
same;  and  that  to  allow  the  defendant 
to  avoid  his  subscription  on  the  score 
of  its  illegality,  or  otherwise,  would  be 
to  allow  him  to  commit  a  fraud  on 
others  who  have  subscribed  innocently 
and  in  good  faith,  by  compelling  them 
to  have  the  burden  of  his  subscription 
as  well  as  their  own.  If  this  were  an 
action  by  one  who  had  subscribed  for 
stock  on  the  faith  of  this  subscription, 
believing   it  to   have  been   made    in 
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compliatice  with  tJu  charter,  tmi  wtao 
had  been  injured  thereby,  this  mii^ 
hfi  a  aood  arguttieat  to  autfaradM  a 
reeovety  ia  Biich  action ;  but  it  eatmot 
be  a  ceaaon  to  aathoriae  a  recovery 
by  the  cotyoration  o£  a  BukecrlpilaD 
made  in  4in%t  vialatien  al  the  char- 
ter." In  Jenkins  v.  Union  Tump.  Road 
(1804)  1  CaL  Cas.  (N.  T.)  86,  where 
liie  sabacription  was  before  the  or- 
«anizatioo  of  ihe  corporation,  the 
charter  of  which  contained  a  provi' 
sion  that  "every  subscribeor  shall,  at 
the  time  of  subscribing,  pay  unto 
either  of  the  said  eemmiaitonws  the 
sam  of  |10  for  each  8h«re  so'  sub- 
scribed," the  court  states  that  the 
'"commissioners  were  i^ipointed  by  the 
statute  to  perform  certain  dbties  par- 
ticularly prescribed.  They  were  to 
receive  subscriptions  and  to  receive 
for  the  benefit  of  the  defendants  $10 
•on  eaoh  share  of  the  stock  of  their 
company^  The  plaintiff  sobscribed, 
but  it  does  not  appear  that  he  paid. 
At  the  time  these  steps  were  taken  the 
corporation  described  in  the  act  was 
net  in  existence.  It  was  incapable  of 
•contracting.  The  acts  to  be  performed 
by  the  comoneraoners  were  merely 
preparatory  to  its  creation.  To  give 
effect  to  their  acts  their  power  must 
be  strictly  porsaed.  They  had  no 
discr^on,  no  latitude  of  action;  their 
line  of  conduct  was  marked  with  the 
trtmost  precision.  They  were  tfirected 
to  exact  from  the  persons  who  were  t6 
be  admitted  members  of  the  corpora- 
tion, both  subscription  and  pajrment 
as  a  condition  precedent  to  their  ad- 
mission. If  they  omitted  either  to 
subscribe  or  to  piay  they  did  not  come 
within  the  terms  of  admission.  If  so, 
the  bare  act  of  subscription  was 
wholly  nugatory."  The  court  in 
Hayne  v.  Beauchamp  (1846)  6  Smedes 
A  M.  (Mifls.)  515,  states:  "Here, 
then,  is  a  positive  requirement  of  law 
that  each  individual  subscribing  for 
stock  should  pay  a  certi^  per  cent 
at  the  time  of  subseribiug.  Ck>Uld 
anyone  become  a  stocklicJder  without 
complying  with  this  provision?  It 
would  wemx  iusL  It  amounts  iii  effect 
to  a  declaratiojt  prohibiting  anyone 
from  beoomifigia  subsoHbear  without 
pa3nng  the  .  required  amennt.'..  Two 
.   6  A.h^.-s-TLu.--.  '....• 


tUags  were  noceasaiy  to  constitute  a 
steekholders:  first,  a  subsoriptiaa,  or 
act  ei^Ivalenti  and,  sedond,  t^e 


pajrment  of  the  required  sum,  the  lat- 
ter beang  tko  aoat  Importaint  act  be- 
caiMO  it  constituted  the  groundwork 
on  which  the  mutual  rigltts  of  the 
parties  depended;  It  was  a  condition 
precedent  to  the  right  to  become  a 
stodcholder,  and  without  its  perform- 
ance the  subscriber  acquired  no  rights 
nor  were  any  (ddigations  imposed  on 
the  directors  or  commissioners.  .  .  . 
We  have  here  a  plain  unambiguous 
declaration  of  lamr.  We  are  not  «t  lib- 
erty to  say  that  it  was  usdeis,  or  that 
its  object  could  be  accomplishod  in  a 
different  way  and  at  a  diflbrmt  time. 
Sabscribing  for  stock  without  paying 
the  10  per  cent  was  a  direct  vi^ation 
of  tiie  law,  and,  being  ao,  it  waa  void." 

Under  this  theory,  the  corporation 
upon  its  organization  cannot  recover 
the  required  payment.  Hibemia 
Tump.  Road  v.  Henderaon  (1822)  8 
Serg.  &  R.  (Pa.)  2iL».  11  Am.  Dte.  693. 
The  corporation  cannot  recover  on  the 
subscription.  Wood  v.  C^esa  A  C. 
River  R.  Co.  (1801)  32  ^s,  &S',  Jenk- 
ins V.  Unien  Tnmp.  Road  (N.  ¥.)  su- 
IH«;  New  York  &  0.  Midland  R.  Ck>. 
V.  Van  Horn  (1874)  67  N.  Y.  478; 
Charlotte  &  &  C.  R.  Co.  v.  Blakely 
(184»)  34  Si  C.  L.  (8  Strobh.)  245. 
See  also  Albright  v.  Texas,  S.  F.  &  N. 
R.  Co.  (1896)  8  N.  M.  110,  42  Pac.  73, 
infra,  HI.  Nor  can  a  creditor  of  the 
corporation  recover  on  ihi  subscrip- 
tion (Peiry  v.  Hoadley  (1887)  19  Abb. 
N.  C.  (N.  Y.)  76),  even  though  the  sub- 
scription agreement  has  been  assigned 
to  him  (Harriman  Nat.  Bank  v.  Palm- 
er (1916)  93  Misc.  431, 158  N.  Y.  Supp. 
111). 

As  above  stated,  a  distinction  has 
been  made  between  subscriptions  be- 
fore and  after  organization;  it  being 
held  that  the  latter  are  valid,  although 
the  required  payment  is  not  made,  not 
on  the'  theory  that  the  statute  is  not 
applicable  to  such  subscription,  but 
on  the  theory  that  the  making  of  this 
cash,  payment  may  be  waived  by  the 
corporation.  Taggart  v.  Wtotern 
Maryland  R.  Co.  (1866)  24  Md.  563, 
89  Am.  Dee.  760.  See  statute,  supra. 
Sufasoripttons  made  after  the  corpo- 
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rate  organiKation  have  been  sustained, 
although  the  cash  payment  has  not 
been  made,  in  jurisdictions  which 
have  not  taken  a  position  upon  the 
validity  of  subscriptions  taken  before. 
Minneapolis  &  St.  L.  R.  Co.  v.  Bassett 
(1874)  20  Minn.  535,  Gil.  478,  18  Am. 
Rep.  876.  The  charter  provided  that 
"$5  on  each  share  shall  be  paid  at  the 
time  of  subscribing."  The  court 
states :  "In  this  case,  the  subscription 
was  made,  as  is  alleged  in  the  com- 
plaint and  admitted  by  the  demurrer, 
after  the  plaintiffs  incorporation  and 
organization.  The  plaintiff's  charter 
does  not  forbid  the  taking  of  sub- 
scriptions without  concurrent  pay- 
.ment  of  $5  upon  each  share,  nor  does 
the  charter  declare  that  subscriptions 
made  without  such  payment  shall  be 
void.  In  our  opinion,  the  plaintiff's 
charter,  in  providing  that  '$6  on  each 
share  shall  be  paid  at  the  time  of  sub- 
scribing,' while  it  confers  upon 
plaintiff  the  right  to  insist  upon  the 
payment,  does  not  make  the  successful 
exercise  of  this  right  indispensable  to 
the  validity  of  a  subscription.  The 
provision  is  a  privilege  for  the  benefit 
of  the  company,  and,  whatever  may  be 
imagined,  there  is  no  satisfactory  rea- 
son for  supposing  that  the  legislature 
had  any  other  object  in  enacting  it. 
.  .  .  If  we  are  right  in  the  (pin- 
ion that  this  provision  was  made  for 
the  plaintiff's  benefit,  we  can  conceive 
of  no  reason  why,  in  accordance  with 
the  familiar  maxim,  the  plaintiff  may 
not  waive  the  privilege  thus  conferred 
upon  it" 

That  failure  to  make  payment  as 
required  by  statute  does  not  invalidate 
the  subscription  is  the  theory  of  the 
court  in  Southern  L.  Ins.  &  T.  Co.  v. 
Lanier  (1853)  5  Fla.  110,  58  Anu  Dec. 
448,  although  that  decision  was  based 
in  part  upon  the  theory  that  there  was 
no  provision  in  the  act  requiring  the 
making  of  a  cash  payment  on  the  stock 
there  involved,  which  was  stock  that 
had  been  surrendered  by  the  original 
subscribers  and  was  being  reissued. 

///.  Rule  that  subscription  ia  valid  al- 
though payment  is  not  made. 

The  rule  supported  by  the  majority 
of  courts  is  that  the  failure  to  pay 
the  required  statutory  amount  in  cash 


does    not    invalidate    the    subscrip- 
tion. 

Alabama.— Selma  *  T.  R.  Co.  v. 
Rountree  (1845)  7  Ala.  670  (statute 
provided:  "The  subscription  .  .  . 
shall  be  paid  as  follows,  viz.,  $5  on 
each  share  at  the  time  of  sabscribing," 
etc.). 

Georgia.— Napier  v.  Poe  (1852)  12 
Ga.  170  (statute,  after  providing  for 
conmiissioners  to  take  subscription, 
continued :  "When  the  amount  of  two 
hundred  and  fifty  thousand  dollars 
shall  have  been  subscribed  bona  fide, 
and  the  sum  of  ten  per  cent  thereon 
shall  have  been  paid  in  gold  or  silver 
or  the  bank  notes  of  this  state  paying 
specie,"  the  commissioners  shall  give 
notice  and  proceed  to  organize  tiie 
corporation) ;  Mitchell  v.  Rome  R.  Go. 
(1855)  17  Ga.  574  (statute  provided: 
"Upon  the  subscription  for  shares  in 
said  stock,  the  subscribers  shall  pay 
the  sum  of  five  dollars  upon  each 
chare  subscribed  for  by  such  sub- 
scriber: Provided,  that  said  company 
may  commence  the  construction  .  .  . 
so  soon  as  three  thousand  shall  be 
subscribed"). 

Illinois. — ^Illinois  River  R.  Co.  v. 
Zimmer  (1868)  20  111.  654  (statute  not 
set  out,  but  is  stated  by  court  to  have 
required  10  per  cent  of  subscription  to 
be  paid  at  the  time  of  making  the 
subscription) . 

Indiana. — Judah  v.  American  Live- 
stock Ins.  Co.  (1853)  4  Ind.  333  (stat- 
ute required  that  at  the  time  of 
subscribing  there  should  be  paid  "an 
instalment  of  $1  on  each  share  of 
stock"  subscribed). 

Kentucky.— Wight  v.  Shelby  R.  Co. 
(1855)  16  B.  Hon.  4,  63  Am.  Dec.  522 
(statute  not  set  out) . 

Louisiana. — Red  River  R.  Co.  v. 
Young  (1843)  6  Rob.  89  (charter  re- 
quired an  instalment  of  5  per  cent  at 
the  time  of  subscription) ;  Mexicas 
Gulf  R.  Ck>.  V.  Viavant  (1843)  6  Rob. 
306  (charter  required  ^2  per  share  to 
be  paid  in  at  the  time  of  subseribing) ; 
Vicksburg,  S.  &  T.  R.  Co.  v.  McKean 
(1857)  12  La.  Ann.  638. 

Maryland. — Oler  v.  Baltimore  ft  R. 
R.  Co.  (1876)  41  Md.  688  (statute 
directs  that  |6  on  each  share  be  pay- 
able at  the  time  of  subscription); 
Webb  v.  Baltimore  A  B.  S.  R.  Co. 
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(1898)  77  Md.  92, 89  Am.  St  Rep.  396, 
26  Atl.  118  (decided  under  §  168  of  art. 
23  of  Maryland  Code,  whicb  is  not 
set  out). 

New  Hampehire. — Piscataqua  Ferry 
Go.  ▼.  Jones  (1859)  89  N.  H.  491  (by- 
laws provided  that  "10  per  cent  shall 
be  payable  upon  subscription,  or  the 
subscription  shall  be  void"). 

New  Mexico. — Albright  t.  Texas,  S. 
F.  &  N.  B.  Co.  (1895)  8  N.  M.  110,  42 
Pac.  78, 

North  Carolina.^Haywood  k  P.  PI. 
Road  Co.  V.  Bryan  (1858)  61  N.  C.  (6 
Jones,  L.)  82  (statute  required  "that 
upon  any  subscription  .  .  .  there 
shall  be  paid  at  the  time  of  subscrib- 
ing .  .  .  the  sum  of  |1  on  every 
share  sobacribed."  Statute  did  not 
declare  the  subscription  void  if  pay- 
ment was  not  made  as  in  McRae  v. 
Russell,  infra,  V.  See  discussion,  in- 
fra). 

OUo.— Henry  ▼.  Vermillion  &  A.  R. 
Co.  (1848)  17  Ohio,  187  (statute  not 
set  out). 

Texas^— Blair  v.  Rutherford  (1868) 
81  Tex.  465  (statute  provided  that  the 
eonunissioners  should  "receive  no 
subscriptions  to  said  stock  unless  5 
per  cent  thereof  in  cash  shall  be  paid 
to  them  at  the  time  of  subscribing'; 
and,  should  they  receive  subscriptions 
to  said  stock  without  payment,  they 
shall  be  personally  liable  to  pay  the 
same  to  said  corporation  when  or- 
ganized"). 

Viiginfa.— Stuart  v.  Valley  R.  Co. 
(1879)  32  Gratt.  146;  West  End  Real 
Estate  Co.  v.  Claiborne  (1900) -97  Va. 
784,  34  S.  E.  900. 

Wc3t  Virginia.,— Pittsburgh,  W.  &  K. 
R.  Co.  V.  Applegate  (1882)  21  W.  Va. 
172  (statute  required  $10  per  share  to 
be  paid  at  the  time  of  subscription) . 

Canada^— Re  Central  Bank  (1888) 
25  Can.  L.  J.  238  (statute  required 
payment  of  10  per  cent  in  thirty 
days) ;  Denison  v.  Lesslie  (1879)  3 
Ont.  App,  Rep.  536  (statute  required 
that  en  the  subscription  each  sub- 
scriber should  pay  forthwiib  10  per 
cent  of  the  amount  subscribed  by 
him). 

The  court,  in  Clark  v.  Farrington 
(1860)   11  Wis.  306,  inclines  to  this 


rule,  although  there  is  no  decision  on 
the  question. 

See  Minneapolis  &  St.  L.  R.  Co.  ▼. 
Bassett  (1874)  20. Minn.  535,  Gil.  478, 
18  Am.  Rep.  376,  supra,  II.,  Utah  Hotel 
Co.  V.  Madsen  (1918)  43  Utah,  285, 
134  Pac.  577,  supra,  I.,  and  Vermont 
C.  R.  Co.  V.  Clayes  (1848)  21  Vt.  30. 
infra,  V. 

See  Re  Standard  F.  Ins.  Co.  (Ont.> 
supra,  II. 

See  Taggart  v.  Western  Maryland 
R.  Co.  24  Md.  563,  89  Am.  Dec.  760, 
and  Minneapolis  &  St.  L.  R.  Co.  v.  Bas- 
sett (1874)  20  Minn.  535,  Gil.  478,  18 
Am.  Rep.  376,  supra,  II.,  as  to  sub- 
scription after  organization. 

The  early  cases  in  Pennsylvania 
held  a  subscription  invalid  unless  the 
cash  payment  was  made.  Subsequent- 
ly in  that  state,  under  slightly  different 
provisions,  subscription  before  organi- 
zation was  held  not  invalid  because 
of  failure  to  make  a  payment.  Garrett 
V.  Dillsburg  &  M.  R,  Co.  (1875)  78  Pa. 
466.  The  statute  involved  provided 
that  every  subscriber  shall  pay  10  per 
cent  of  his  subscription  in  money  in 
good  faith  when  he  subscribes,  "and 
no  subscription  shall  be  received  or 
taken  without  such  payment."  See 
supra,  II.,  for  contrary  decisions.  The 
court  states  that  "the  law  does  not  ex- 
pressly require  the  payment  of  10  per 
cent  or  any  other  sum  when  making 
an  original  subscription,  before  ap- 
plication for  the  charter."  The  court 
then  refers  to  the  tentative  nature  of 
the  proposed  corporation,  which  in 
this  case  was  a  railroad  company, 
stating  that  until  the  sum  of  $9,000 
per  mile  was  obtained  the  project  was 
experimental  and  inchoate,  and  con- 
tinues: "During  the  experiment  it 
would  be  unreasonable  to  require  any- 
one to  pay  in  his  money,  and  to  whom, 
during  this  period  of  uncertainty, 
could  the  first  subscriber  pay?"  And 
the  court  concludes  that,  "in  the  ab- 
sence of  an  express  provision  of  law 
requiring  the  original  subscribers  to 
pay  10  per  cent  in  the  manner  required 
of  the  subscribers  after  the  organiza- 
tion, it  seems  to  us  an  original  sub- 
scriber ought  not  to  be  permitted  to 
escape  from  his  contract,  which  he 
suffered  to  ripen  into  a  finality,  by 
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^rmittisff  his  niime  to  yemaia  until 
organization  became  complete  on  its 
faith."  The  corpermttMi  was  accord- 
ingly held  entitled  .to  recover  of  the 
subscriber  the  amount  of  his  subserip- 
tioo.  A  reason  for  holding  the  sub- 
scription valid  although  payment  is 
not  made,  similar  to  that  given  in  Gar- 
rett V.  Dillsburg  &  M.  R.  Go.  (Pa.)  su- 
pra, is  expressed  in  Denison  v.  Lesalie 
(1879)  3  Ont.  App.  Rep.  536,  where. 
In  answer  to  the  argument  that  it  was 
ultra  vires  of  the  directors  to  accept 
a  subscription  unless  it  were  accom- 
panied by  a  present  payment  of  10 
per  cent,  the  court  states  that  from 
the  act  as  a  whole  it  is  clear  "that 
the  directors  might  solicit  subscrip- 
tions and  after  a  sufficient  number 
have  been  received  demand  the  pay- 
ment of  the  10  per  cent.  It  is  not 
probable  that  the  promoters  of  the 
act  failed  to  anticipate  the  unwilling- 
ness which  persons  called  upon  to 
subscribe  would  feel  to  pay  any  m,oney 
until  there  had  been  subscriptions 
enough  to  secure  organization.  .  .  . 
Again,  the  persons  entitled  to  vote  at 
the  first  ineeting  are  the  subscribers 
who  have  paid  up  10  per  cent.  It  does 
not  appear  to  be  a  forced  construction 
to  hold  that  this  contemplates  the  pos- 
sibility of  persons  being  subscribers 
and  not  having  paid  the  10  per  cent." 
The  supreme  court  of  Maryland 
made  a  distinction  between  a  statute 
requiring  $1  to  be  "paid"  by  the  sub- 
scriber at  the  time  of  making  his  sub- 
scription to  the  stock,  and  a  statute 
directing  that  $6  on  each  share  shall 
be  "payable"  at  that  time,  holding  that 
in  case  of  the  former  act,  by  the  very 
terms,  the  validity  of  the  subscription 
is  made  to  depend  upon  the  actual 
payment,  at  the  time,  of  the  specified 
sum  upon  each  share,  while,  in  the 
latter,  the  validity  is  not  made  so  de- 
pendent, but  its  meaning  and  effect 
are  to  fix  the  time  when  such  sum  be- 
comes due  and  collectable.  Oler  v. 
Baltimore  &  R.  R.  Co.  (1876)  41  Md. 
583.  Apart  from  the  fact  that  the  pro^. 
vision  in  question  was  contained  in  » . 
by-law,  and  noi  in  the  charter  or  stat- 
ute, the  court  in  Piscataqua  Ferry  Co. 
V.  Jones  (1869)  39  N.  H.  491,  atates 
that  the  provision  in  that  case,  viz.. 


"10  p«T  cent  shall  be  payable  apan 
subscription,  or  the  snbseriptfon  ahall 
be  void,"  is  not  that  the  19  per  cent 
shall  be  actually  paid,  but  that  it  shall 
be  payable,  and  the  court  states  far- 
ther that  "It  is  patting  no  farced  con- 
struetion  upon  this  eontaract  to  hold 
that  the  intention  waa  not  that  each 
subscriber  by  the  terms  of  his  sub- 
scription, and  of  this  by-law  was 
obliged  actually  to  pay  his  10  per  cent, 
but  that  this  amount  should  upon  sub- 
scription, and  as  a  condition  precedent 
and  a  part  of  the  contract  of  sabeerip- 
tion,  become  due  and  payable  at  any 
time  when  the  company  should  call." 

It  is  the  view  of  some  of  the  fore- 
going cases,  however,  ttiat  the  rela- 
tion of  stft<dcholder  is  not  fimtlly  es- 
tablished by  the  subscription.  For 
example,  in  Haywood  &  P.  PI.  Road 
Co.  V.  Biyan  (1868)  51  N.  C  (6  Jones, 
L.)  82,  it  is  stated  that  "it  may  be 
that,  at  the  first  general  naeeting  of 
the  stockholders,  the  defendant  might 
have  been  excluded  from  acting  aa 
one  of  them  until  be  had  paid  the  pre- 
liminary amount  required  of  him  ac- 
cording to  the  terms  of  his  subscrip- 
tion, but  they  were  not  bound  to  do 
so,  either  by  the  terms  of  their  char- 
ter or  by  any  known  principle  of  law. 
If  they  chose  to  trust  him  for  the 
money  he  owed  them,  it  would  be  a 
strange  rule  which  would  allow  him 
to  take  advantage  of  their  forbear- 
ance and  his  own  neglect.  They  were 
at  liberty  to  receive  him  as  a  stock- 
holder, and  if  they  did  so,  and  he  acted 
as  one  of  than  in  organizing  the  com. 
pany  and  in  the  regulation  of  its  af- 
fairs, he  cannot  afterwards  be  heard 
to  disavow  his  connection  with  it  and 
repudiate  his  contract  to  contribute 
to  its  funds." 

Under  the  statute  involved  in  Na- 
pier V.  Poe  (1862)  12  Ga.  170,  supra, 
the  commissionOrs  were  held  not  en- 
titled to  organize  the  corporation  un- 
til the  drafts  and  checks  there  taken 
had  been  paid.  See  infra.  Under  oth- 
er of  ttie-  statutes,  the  corporation 
was  held  to  have  the  right  to  organize 
without  the  payment  of  the  required 
amount  in  cash.  Mitchell  v.  Rome  R. 
Co.  (I«f6)  17-Ga.  574. 

An  ^gHah  statute  ereatiiqr  a  com- 
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yany,  which  provided  .that  "the  com- 
pany shall  not  issue  any  share 
.  .  .  nor  shall  taj  share  vest  in 
tfaa  person  acecptiajr  the  same,  un- 
lasa  and  until  a  sum  not  being  leas 
thui  one-fifth  part  of  the  amouBt  of 
such  share  ebin  have  been  paid  up 
in  respeet  thorcof,"  was  held  not  to 
prevwit  one  to  whom  shares  were  is- 
aaed  without  the  required  payment 
from  becoming  a  shareholder,  and  lia- 
ble as. such,  but  only  to  prevent  the 
dealing  in  sudi  shares  by  the  share- 
holder. East  Gloucestershire  R.  Co.  v. 
Bartiiolomew  (1867)  L.  R.  8  Bxch. 
(Eng.)  16.  Similar  decisions  under  a 
similar  statute  appear  in  McEusn  v. 
West  London  Wharves  &  Warehouses 
Go.  (1871)  L.R.  •  Ch.  (Eng.)  865,  40  L. 
J.  Ch.  N.  8.  471,  26  L.  T.  N.  S.  148, 
19  Week.  Rep.  887,  and  Re  West  Lon- 
don Wharves  A  Warehouses  Co.  (1868) 
16  Week.  Rep.  (Eng.)  660.  Accord- 
ingly in  these  cases  one  to  whom  stock 
had  been  issued  was  held  liable  as  a 
fchareholder  to  calls  by  the  company. 
But  in  Re  Towns  Drainage  &  Sewage 
Utilization  Co.  (1873)  L.  R.  16  Eq. 
(Eng.)  104,  42  L.  J.  Ch.  N.  S.  786,  21 
Week.  Rep.  983,  a  shareholder  who 
had  not  made  the  required  payment, 
and  who  had  transferred  his  shares, 
the  transfer  having  been  duly  regis- 
tered and  his  name  removed  from  the 
register  of  shareholders,  was  held  not 
to  be  liable  as  a  contributor,  on  the 
theory  that  the  agreement  to  take 
shares  rested  in  fieri  and  was  dis- 
charged by  the  transfer,  which,  being 
executed  and  registered,  operated  as 
a  new  contract  between  the  company, 
transferrer,  and  transferee. 

Blit  see  Re  Standard  F.  Ins.  Co. 
(1885)  12  Ont  App.  Rep.  486,  supra, 
II.,  Whertf  the  Bartholomew  Case  and 
Re  Weet  London  .Mniarves  8t  Ware- 
houses Co.  are  distinguished  because 
of  the  diflFerences  in  Ute  statutes  in- 
volved. 

That  the  payment  of  the  required 
amoont  is  not  a  condition  precedent 
to  incorporation  was  held  in  Smith  t. 
Tallasaee  Branch  Central  PL  Road  C«k 
(1867)  80  Ala.  660,  an  action  by  tht 
eorporati<m  upon  a  stock  sabseription. 
A  similar  decision  a^iears  is  Bibb  ▼. 
Hall  (UM)  101  Abu  70,  14  So.  98,  an 


action  by  an  assignee  of  a  note  given 
in  payment  of  the  subscriber's  total 
subscription,  where  the  question  was 
'as  to  the  corporate  existence  of  fte 
corporation. 

It  was  stated  in  Chombo'lain  v. 
Painesville  &  H.  R.  Co.  (1864)  15  Ohio 
St.  226,  that  a  general  statute  requir- 
ing an  instalment  of  $5  on  each  share 
of  stock,  to  be  made  payable  at  tiie 
time  of  making  the  sabseription,  does 
not  prescribe  the  form  of  making  sub- 
scriptions, nor  does  the  want  of  a 
stipulation  for  the  payment  of  $5  on 
each  share  of  stock  invalidate  the  sub- 
scription. This  decision  is  approved 
in  Ashtabula  &  N.  L.  R.  C!o.  v.  Smith 
(1864)  16  Ohio  St.  S28,  where  it  was 
held  that  a  conditional  subscription 
was  valid,  although  the  cash  payment 
had  not  been  made.  The  court  states 
that  this  provision  of  the  statute  does 
not  apply  until  after  the  legal  rela- 
tion of  the  stock  subscriber  has  been 
established,  and  when  this  has  been 
done,  it  declares  that  an  instalment 
of  $5  shall  be  payable  on  each  share, 
that  the  time  of  making  the  subscrip- 
tion refers  to  the  time  at  which  it 
becomes  complete,  and,  in  the  case  at 
bar,  the  liability  of  the  conditional 
subscriber  to  pay  the  first  instalment 
after  assessments  arose  when  his  sub- 
scription became  absolute. 

When  sued  by  corporate  creditors, 
a  subscriber  of  stock  in  a  corporation 
cannot  set  up  the  invalidity  of  the 
corporate  organization  because  of  the 
fact  that  it  began  business  before  one 
half  of  each  subscription  was  fully 
paid  up,  fw  required  by  statute.  Dick- 
ason  ▼.  Grafton  Ssr.  Bank  Co.  (1905) 
27  Ohio  C.  C.  867. 

One  who  has  duly  subscribed  and 
paid  the  required  statutory  deposit 
cannot  defend  an  action  for  subse- 
quent calls  on  the  ground  that  other 
subscribers  have  not  paid  the  statu- 
tory deposit.  Swartwout  v.  Michigan 
Air  Line  R.  Co.  (1872)  24  Mich.  889. 

The  most  general  theory  advanced 
by  the  courts  which  reach  the  conclu- 
sion that  a  subscription  is  not  invali- 
dated by  fliflure  to  make  the  required 
payment  is  that  the  subscriber  cannot 
thus  take  advantage  of  his  own  wrong. 
The  court  in  Pittsburgh,  W.  ft  K.  R. 
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Ck).  V.  Applegate  (1882)  21  W.  Va. 
172,  says:  "It  seems  to  me  to  held 
that  the  stockholder  is  exempt  from 
liabilily  because  he  received  indul- 
gence from  the  corporation  is  to  per- 
mit him  to  talce  advantage  of  his  own 
wrong.  He  has,  by  his  subscription, 
induced  others  to  take  stock,  and  then, 
when  the  road  is  built  and  in  opera- 
tion and  he  thinks  it  is  not  a  good 
investment,  he  will  take  advantage  of 
the  road  which  others  built,  and  which 
he  encouraged  them  to  build  by  sub- 
scribing to  the  enterprise  himself, 
and  escape  all  obligations  by  plead- 
ing his  own  default.  This  would  per- 
mit him  to  do  the  very  thing  as  an 
individual  that  the  law  requiring  the 
cash  payment  to  be  made  at  the  time 
of  the  subscription,  which  was  enact- 
ed for  the  public  good,  was  designed 
to  prevent.  Both  reason  and  the  bet- 
ter authorities  are  in  favor  of  the 
rule  we  here  adopt  that  a  subscriber 
to  stock  of  a  corporation  cannot  es- 
cape his  liability  to  pay  his  subscrip- 
tion on  the  ground  that  he  did  not 
pay  the  required  sum  at  the  time  he 
subscribed."  In  Wight  v.  Shelby  R. 
Co.  (1855)  16  B.  Mon.  (Ky.)  4,  6S 
Am.  Dec.  522,  it  is  stated  that  "the 
failure  to  pay  the  sum  of  $1  on  each 
share  of  stock  subscribed  cannot  cer- 
tainly be  relied  upon  by  the  subscrib- 
ers as  exonerating  them  from  their 
liability  for  their  subscription.  It 
was  their  duty  to  pay  it  at  the  time 
the  stock  was  subscribed,  but  they 
should  not  be  allowed  to  take  advan- 
tage of  their  own  wrong  and  release 
themselves  from  their  whole  obliga- 
tion by  a  failure  to  perform  a  part  of 
it.  Even  if  the  commissioners  might 
have  refused  to  receive  the  stock  un- 
less the  payment  had  been  made,  yet, 
as  they  did  not  do  it,  the  contract  was, 
after  the  stock  had  been  received  with- 
out the  payment,  binding  upon  both 
sides."  Again,  it  has  been  stated  that, 
"waiving  this  question  of  pleading, 
we  are  clearly  of  opinion  that  the 
mere  fact  of  the  nonpayment  of  the 
10  per  cent  at  the  time  of  subscrip- 
tion would  not  render  it  void.  If  the 
commissionera,  at  the  time  the  sub- 
scriptions were  made,  saw  fit  to  give 
time  upon  the  part  which  should  have 


been  paid  down,  they  could  not,  for 
that  reason,  be  permitted  to  refuse 
to  the  defendants  the  stock,  when  they 
should  pay  it  in  obedience  to  the  call 
of  the  company  for  it.  If  the  com- 
pany violated  its  strict  duty  in  giving 
them  time  on  the  first  payment,  they 
could  not  be  allowed  to  take  advan- 
tage of  that  wrong  and  refuse  the 
subscribers  the  benefit  of  the  stock, 
when  they  should  oflFer  to  pay  for  it 
So,  on  the  other  hand,  the  defendants 
cannot  be  allowed  to  take  advantage 
of  the  indulgence  extended  to  them 
when  they  made  their  subscriptions, 
for  the  purpose  of  repudiating  them. 
This  indulgence  is  a  most  ungracious 
defense,  which  should  not  be  allowed 
unless  it  is  strictly  required  by  some 
inflexible  rule  of  law.  Good  faith  to 
other  subscribers,  who  may  have  been 
induced  to  take  stock  on  the  strength 
of  these  very  subscriptions,  requires 
that  the  defendants  shall  go  on  with 
them  in  the  execution  of  the  enter- 
prise. Good  faith  to  the  creditors  of 
the  company,  who  had  a  right  to  look 
to  the  list  of  subscribers  to  determine 
whether  the  company  was  worthy  of 
credit,  imperiously  demands  that  those 
who  by  their  subscriptions  induced 
the  credit  shall  be  compelled  to  con- 
tribute to  the  fund  from  which  they 
are  to  receive  their  pay."  Illinois 
River  B.  Co.  v.  Zimmer  (1868)  20  IlL 
654.  • 

Other  cases  hold  that  the  parties 
may  waive  the  payment  of  the  re- 
quired amount.  Re  (Central  Bank 
(1888)  25  Can.  L.  J.  288  (apparently 
this  subscription  was  after  organiza- 
tion). See  Taggart  v.  Western  Mary- 
land R.  Go.  (1866)  24  Bid.  563,  89  Am. 
Dec.  760,  supra,  II. 

Other  cases  proceed  upon  the  theory 
that  the  statute  does  not  require  pay- 
ment in  cash.  Sehinan  &  T.  R.  Go.  v. 
Rountree  (1846)  7  Ala.  670.  The 
court  discusses  this  question  as  fol- 
lows: "The  third  section,  of  the  char- 
ter which  is  relied  on  by  the  defend- 
ant's counsel  certainly  does  not  in 
terms  require  the  payment  of  the  6 
per  cent  in  money  at  the  time  of  sab- 
scribing  as  a  condition  precedent  to 
becoming  a  subscriber.  Its  object  ap- 
parently is  to  settle  definitriy  just 


Digitized  by 


Google 


ANNO.— CORPORATIONS— SUBSCRIPTION— INITIAL  PAYMENT.  1127 


-when  and  at  what  periods  the  whole 
amount  subscribed  shall  be  paid.  Five 
dollars  is  to  be  paid  at  the  time  of 
subscribing,  and  the  residue  upon  the 
call  of  the  directors,  who,  by  the  pro- 
viso, are  prohibited  from  calling  for 
more  than  10  per  cent  at  any  one  time, 
and  required  to  give  twenty  days' 
notice  before  the  payment  can  be  de- 
manded. The  obvious  design  of  this 
section  was  to  secure  the  stockholders 
against  improper  and  unnecessary  ex- 
actions from  the  directory,  and  is  in 
the  nature  of  a  contract  between  the 
stockholders  and  the  directors  as  to 
the  time  of  payment  of  the  entire  sum 
subscribed." 

-  See  Oler  v.  Baltimore  &  R.  R.  Co. 
(1875)  41  Md.  583,  and  Piscataqua 
Ferry  Co.  v.  Jones  (1859)  39  N.  H.  491, 
supra. 

The  statute  involved  in  Blair  v. 
Rutherford  (1868)  31  Tex.  465,  pro- 
vided that  the  commissioners  should 
"receive  no  subscription  to  said  stock 
unless  5  per  cent  thereof  in  cash  shall 
be  paid  to  them  at  the  time  of  sub- 
scribing; and,  should  they  receive 
subscriptions  to  said  stock  without 
payment,  they  shall  be  personally  lia* 
ble  to  pay  the  same  to  said  corpora- 
tion when  organized."  Under  this 
statute  the  making  of  the  payment  of 
5  per  cent  is  held  not  to  be  a  condi- 
tion precedent  to  the  organization  of 
the  company,  but  under  it  a  mere  per- 
sonal liability  or  penalty  is  imposed 
on  the  commissioners  if  they  shall 
fail  to  collect  the  6  per  cent.  In  this 
case,  a  bona  fide  holder  of  notes  which 
the  subscriber  had  givea  in  payment 
of  his  subscription  was  permitted  to 
recover  thereon. 

Various  results  follow  from  this  in- 
terpretation of  the  statutes.  The  pay- 
ment in  cash  of  the  required  amount 
not  being  made  a  condition  precedent 
of  the  corporate  organization,  the  cor- 
poration may,  after  organization,  en- 
force payment  of  the  amount.  Mitchell 
v.  Rome  R.  Co.  (1855)  17  Ga.  574. 
Accordingly,  an  action  on  a  note  givea 
in  place  of  cash  payment  was  sus- 
tained. 

In  Wikle  v.  Avary  (1913)  12  6a. 
App,  148,  76  S.  £.  1039,  it  was  held 
that  a  suit  ujwn  a  note  given  in  pur- 


suance of  a  subscription  to  the  capi- 
tal stock  in  a  corporation  could  not 
be  defeated  by  proof  that  10  per  cent 
of  the  capital  stock  had  not  been  paid 
in. 

Creditors  of  the  corporation  may  re- 
cover the  amount  in  a  proceeding  in 
equity.  Albright  v.  Texas,  S.  F.  &  N. 
R.  Co.  (1895)  8  N.  M.  110,  42  Pac.  73; 
Henry  v.  Vermillion  &  A  R.  Co.  (1848) 
17  Ohio,  187.  A  subscriber  who  gives 
a  note  for  the  required  payment,  with 
the  consent  of  the  commissioners  or- 
ganizing the  corporation,  is  liable  to 
the  corporation  thereon  after  its  or- 
ganization is  completed.  Selma  &  T. 
R.  Co.  v.  Rountree  (Ala.)  supra.  The 
subscription  being  valid  without  such 
payment,  calls  on  the  subscriber  may 
be  recovered.  Illinois  River  R.  Co.  v. 
Zimmer  (1858)  20  111.  654;  Wight  V. 
Shelby  R.  Co.  (1855)  16  B.  Mon.  (Ky.) 
4,  63  Am.  Dec.  522;  Red  River  R.  Co. 
V.  Young  (1843)  6  Rob.  (La.)  39; 
Mexican  Gulf  R.  C5o.  v.  Viavant  (1843) 
6  Rob.  (La.)  305;  Oler  v.  Baltimore 
&  R.  R.  Co.  (Md.)  supra;  Webb  v. 
Baltimore  &  E.  S.  R.  Co.  (1893)  77 
Md.  92,  39  Am.  St.  Rep.  396,  26  Atl. 
113;  Piscataqua  Ferry  Co.  v.  Jones 
(N.  H.)  supra;  Haywood  &  P.  PI.  Road 
Co.  V.  Bryan  (1868)  61  N.  C.  (6  Jones, 
L.)  82;  Pittsburgh,  W.  &  K.  R.  Co.  v. 
Applegate  (1882)  21  W.  Va.  172. 

In  Judah  v.  American  Livestock 
Ins.  Co.  (1853)  4  Ind.  338,  a  subscriber 
who  was  being  sued  for  calls  on  his 
subscription  pleaded  the  nonpayment 
of  the  statutory  amount  on  shares  oth- 
er than  his  own,  apparently.  The  fact 
of  nonpayment  was  held  no  defense, 
and  a  recovery  on  his  subscripition 
was  allowed. 

A  subscription  in  which  the  sub- 
scriber has  given  drafts  at  thirty 
days  for  part  of  the  payment  required, 
and  checks  for  the  balance,  all  of 
which  paper  is  good,  is  so  far  valid 
that  one  who  thereafter  offers  to  sub- 
scribe and  pay  in  cash  is  not  entitled 
to  mandamus  to  compel  the  commis- 
sioners to  accept  his  subscription  to 
the  exclusion  of  the  former.  Napier 
V.  Poe  (1862)  12  Ga.  170.  The  court 
in  Napier  v.  Poe  (Ga.)  supra,  con- 
cedes that  until  the  draft  and  check 
which  were  given  had  been  paid  the 
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aobscription  is  in  court,  %nd  the  com- 
missioners 8JW  not  entitled  to  meet 
and  proceed  to  organize  the  corpora- 
tion; yet,  conceding  this,  the  court 
states  that  it  does  not  follow  that 
those  who  SMbseguently  offer  to  sub- 
scribe and  pay  the  repaired  amount 
in  cash  are  ^ititled  to  mandamus  to 
compel  the  conimi3sioners  to  accept 
their  subscription,  for,  as  the  court 
states,  the  subsequent  subscribers 
must  stand  upon  their  legal  rights, 
and  not  upon  the  imperfect  subscrip- 
tion of  their  adversary;  that  the  prior 
subscription  was,  to  say  the  least  of 
it,  in  fieri,  and  so  continued  until  the 
maturity  of  the  draft,  and  while  thus 
in  process  of  being  made  other  per- 
sons had  no  right  to  displace  th«n 
and  take  up  the  stock;  that  the  prior 
subscribers  had  interest  in  the  stock 
sufBcient  to  authorize  the  commission- 
ers to  postpone  others  until  the  ex- 
piration of  the  time  agreed  upon  for 
the  payment  of  the  money. 

Payment  may  be  made  by  an  agent 
authorized  to  make  the  subscription; 
at  least,  payment  so  made  which  has 
never  been  repudiated  is  valid.  IJtch- 
fleld  Bank  ▼.  Church  (1860)  29  Conn. 
137. 

IT.  SUbaoriptions  of  eotnmtaaionera. 

Whatever  may  be  the  rule  as  to  sub- 
scriptions generally,  a  commissioner 
for  the  taking  of  subscriptions  cannot 
invalidate  his  subscription  on  the 
ground  that  he  did  not  pay  the  re- 
quired amount  Ryder  v.  Alton  &  S. 
R.  Co,  (1851)  13  111.  516;  Highland 
Turnpike  v.  M'Kean  (1914)  11  Johns. 
(N.  Y.)  98;  Grayble  v.  York  &  G. 
Tump.  Road  Co,  (1828)  10  Serg.  &  R. 
(Pa.)  269.  In  denying  to  a  commis- 
sioner for  the  taking  of  subscriptions 
the  right  to  raise  the  objection,  the 
court  In  Ryder  v.  Alton  &  S.  R.  Co. 
(1851)  18  in.  516,  states  that  "he  had 
full  authority  to  procure  subscrip- 
tions to  the  stock  and  receive  the  5 
per  cent  directed  to  be  paid  by  the 
charter.  As  rospeots  the  stock  in 
question  he  acted  both  as  a  commis- 
•i(HMr  nid  subscriber.  In  judgment 
of  law,  bt  received  the  mon«y  when 
he  suhfcribed  for  the  stock.  The  $5 
on  each  share  subscribed  by  him  was 


in  his  own  hands  for  the  use  of  tho 
company,  the  instant  his  8ubBeripti<Mi 
was  made.  Besides,  it  was  his  official 
duty  to  require  payment  from  sub- 
scribers, and  he  ought  not  to  be  al- 
lowed to  set  up  his  violation  of  that 
duty  to  defeat  the  action."  In  holding 
that  a  commissioner  could  not  defeat 
his  subscription  because  of  nonpay- 
ment of  the  statutory  amount,  the 
court  in  Highland  Turnpike  v.  M'Kean 
(1814)  11  Johns.  (N.  Y.)  98,  states 
that  "it  would  be  a  useless  ceremony 
for  him  to  pay  himself  the  money  re- 
quired to  be  advanced  upon  Idie  mab- 
acription." 

V,  Effect  of  giving  notia  or  <^eofc  in  lieu 
of  cash. 

Whether  a  subscription  is  validated 
by  the  giving  of  commercial  paper  in- 
stead of  making  a  cash  payment  is  a 
question  upon  which  the  courts  are 
not  agreed.  It  has  been  held  that  a 
note  given  for  the  amount  of  the  cash 
pajnnent  does  not  validate  the  sub- 
scription, and  that  there  can  be  no 
recovery  on  the  subscription.  State 
Ins.  Co.  v.  Redmond  (1880)  1  Me- 
Crary,  308,  8  Fed.  764;  Leighty  v. 
Susquehanna  &  W.  Tump.  Co.  (1826) 
14  Serg.  &  R,  (Pa.)  434;  Boyd  v.  Peach 
Bottom  R.  Co.  (1879)  90  Pa.  169.  A 
note  given  in  payment  of  an  original 
issue  of  stock  subscribed  for  by  one 
who  has  not  made  the  cash  payment 
required  by  statute  does  not  validate 
the  subscription.  Hapgoods  v.  Lnseh 
a907)  123  App.  Div.  28,  107  N.  Y. 
Supp.  331  (holding  that  the  corpora- 
tion could  not  recover  on  l^e  note). 

A  check  n^ch  is  intended  as  a  sub- 
stitution of  individual  credit  for  the 
cash  payment  required  by  statute  is 
not  a  suflloient  compliance  with  the 
statute.  Crocker  v.  Crane  (18S9)  21 
Wend.  (N.  Y.)  211,  84  Am.  Dm.  S28. 
It  was  held  in  this  case- that  no  recov- 
ery could  be  had  on  the  chedc  by  ime 
who  occupied  no  better  position  than 
the  eorporatioa.  The  validity  of  a 
subscription  in  which  the  subecriber 
««▼•  hie  check  for  the  statutory  pay- 
ment, and  afterwards,  and  before  the 
check  was  presented,  stepped  payment 
80  that  nothing  was  received,  was  de- 
nied in  Excelsior  Gi-raln  Binder  Co.  v. 
SUyner   (1881)  26  Hun   (N.  Y.)  9L 
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The  statute  provided  th«t  no  subscrip- 
tion should  be  meeived  unless  at  the 
time  of  nakinr  it  the  person  so  sub- 
scribing should  pay  10  per  cent  of  the 
par  value  of  th«  sfoek  subscribed  fOr, 
in  cash.  Aeeordingly  the  right  of  the 
corporation  to  reeoVer  on  the  snb- 
scriptioh  was  denied.  A  check  which 
was  not  paid  tras  held  not  to  validate 
the  subscription  in  Van  9chalck  v. 
Maekin  (1908)  129  App.  Div.  885,  118 
N.  Y.  Supp.  408.  Accordingly  the  sab- 
scription  was  held  unenforceable,  but 
this  decision  seems  to  be  based,  in 
part  at  least,  upon  the  ttitofy  that  the 
subscription  was  a  mere  agreement  to 
subscribe,  and  for  this  reason  was 
onenforeeakle.  A  chech  drawn  open 
a  bank  in  lieu  of  the  cash  payment,  by 
a  persmi  who  had  no  f nnd«  to  Ml 
credit,  aad  which  was  never  pfresM(t0d 
for  payment,  was  held  in  People  ex 
rel.  Plumas  County  v.  Chambers 
(1871)  42  Cat.  201,  an  action  in  quo 
warranto  to  test  the  corporate  fran- 
chise, net  to  be  a  soAcient  ccnpliance 
with  a  statute  reqoirlng  the  payment 
"in  cash,"  even  though  it  was  con- 
ceded that  the  check  wonld  have  been 
paid  if  it  had  b^en  presented  to  the 
bank. 

See  Blair  ▼.  Butiiarford  (1868)  81 
Tex.  466,  «tpn,  HI. 

Other  cases  take  a  eoatrary  view, 
Admitting  that  no  recovery  can  be 
had  on  the  subscription,  it  has  been 
held  that  a  note  given  for  the  cash 
pajonent  is  valid  and  enforceable.  Mc- 
Rae  V.  Russell  (1861)  34  N.  a  (12 
Ired.  L.)  224.  The  statute  involved 
in  this  case  provided  that  upon  each 
share  of  stock  subscribed  the  sub- 
scriber is  to  pay  |6,  and  on  nonpay" 
ment  at  said  instalment  the  snbserip- 
tion  diall  be  void.  The  court  states 
it  to  be  true  that  the  act  says  the 
subscription  shall  be  void  unless  the 
first  instalment  is  paid,  but  that  this 
"only  proves  that  no  recovery  could 
be  had  on  tiie  snlwcription.  But  it 
does  hot  show  that  if,  instead  of  pay- 
ing cash,  he  got  a  receipt  for  11^  by 
giving  his  bondy  the  bond  would  be 
also  voW.  To  invalidate  the  bond  it 
is  not  sofflMent  tliatit  is  without  c«n- 
side«ation,  bvt' there  mhst  be  an  un-. 
lawful     and-    vlcknis'    eonsidemtioil.' 


.  .  .  Althoagh  such  a  contract  be 
void,  yet  if  the  purchaser  give  his 
bond  for  the  price,  that  bond  is  not 
void.  ...  In  this  ease  the  deffead- 
ant  coald  not  have  been  compelled  to 
pay  Ae  fS  a  share  by  force  of  the  sub- 
scription ;  yet  if  he  and  the  other  sub- 
scribers chose  to  waive  the  ptovisioas 
thus  made  fto  their  benefit  respective- 
ly, and  agreed  tiiat  upon  bis  giving 
bond  for  the  same  it  should  be  taken 
as  cash,  and  he  admitted  into  the  com- 
pany, and  he  deliberately  does  so,  it 
is  not  seen  that  any  principle  of  law 
or  ^ustioe  is  violated  or  that  there  is 
any  reason  why  he  should  not  pay  this 
as  much  as  any  voluntary  bond." 

It  has  been  held  that  one  who  has 
given  a  note  in  payment  of  his  sub- 
scription to  stock  in  a  corporation 
which,  by  its  charter,  is  required  to 
have  a  certain  amount  of  paid-up 
stock  before  going  into  operation,  can- 
not defend  an  action  on  Utit)  note  on 
the  ground  of  illegality  in  the  trans- 
action. Fine  River  Bank  v.  Hodsdon 
(1865)  46  N.  H.  114. 

A  subscriber  who  gave  his  note  in 
payment  of  his  subscription  was  held 
not  entitled  to  come  into  equity  to  be 
relieved  of  the  note,-  where  it  was 
given  in  order  to  enable  l^e  corpora- 
tion to  certify  that  private  subscrip- 
tions had  been  paid,  that  it  might  ob- 
tain a  pajrment  upon  a  subscription 
which  was  conditioned  on  the  pay- 
ment of _^  private  subscriptions.  Mc- 
Rae  V.  Atlantic  &  N.  C.  R.  Co.  (1866) 
58  N.  C.  (6  Jones,  Bq.)  895. 

See  Hayne  v.  Beauchamp  (1846)  5 
Smedes  &  M.  (Miea)  616,  48  Am.  Dee. 
523,  supra,  11.         ' 

Without  determining  the  effect  of  a 
flailure  to  make  payiflon^  in  any  form, 
it  is  h^d  in  Vermont  C.  R.  Co.  v. 
Clayes  (1848)  21  Yt.  80,  that  a  sub- 
scription is  valid,  where  the  sub- 
scriber, with  the  oeaseat  of  ttte  com- 
missionen,  gives  his  note  in.  Ke«  of 
the  payment.  The  atatnte  in  tUs  caee 
required  that  "every  persan  at  the 
time  of  subaeribing  shall  pay  to  said. 
cemmiBsioners  |K  on  eaeh  sftare  for 
whieh  he  may  Bnbsclribe,.':and  each 
anhBadbm  Aall  be  a  metober  of  said 
company."  It  is  stated  by.  t^e  eouiit 
"that,  the  simple  fact  that  the  corn- 
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missionerB  accepted  the  note  of  the. 
defendant  in  lieu  of  so  much  money, 
or,  as  the  case  finds,  in  settlement  of 
the  sum  which  was  to  have  been  paid 
upon  the- making  of  the  subscription," 
cannot  have  the  effect  "to  give  the  de- 
fendant the  right  to  repudiate  his  con- 
tract or  render  it  void  for  want  of  con- 
sideration. The  corporation  having 
accepted  this  note  as  so  much  cash, 
he  could  not  certainly  deny  to  the  de- 
fendant the  rights  and  privileges  of 
a  corporator.  The  act  does  not,  as  in 
the  case  of  bank  charters,  require  the 
first  instalment  to  be  paid  in  specie, 
and  no  good  reason  is  perceived  why 
it  should.  If  it  is  paid  in  money's 
worth,  every  valuable  purpose  of  a 
payment  is  answered,  and  we  see  no 
objection  to  the  commissioners  re- 
garding the  defendant's  note  as 
money's  worth,  if  they  saw  fit."  Ac- 
cordingly, the  corporation  was  held 
entitled  to  maintain  an  action  on  the 
note  which  was  given  to  the  commis- 
sioner, and  which  contained  a  prom- 
ise "to  pay  the  commissioners  of  the 
Vermont  Central  Railroad  Company." 

The  court  in  Clark  v.  Farrington 
(1860)  11  Wis.  306,  favors  the  view 
that  a  note  given  in  lieu  of  the  cash 
payment  is  valid. 

See  Ogdensburgh,  C.  &  R.  R.  Co.  v. 
Wolley  (1864)  1  Keyes  (N.  Y.)  118,  3 
Abb.  App.  Dec.  398,  and  other  cases 
infra,  VI.,  as  to  payment  of  note. 

In  Thorp  v.  Woodhull  (1844)  1 
Sandf.  Ch.  (N.  Y.)  411.  an  action  by 
a  stockholder  whose  agent  had  given 
a  check  in  payment  of  the  cash  amount 
required  by  statute,  to  be  relieved  of 
his  subscription,  it  was  held  that  the 
subscription  was  not  invalidated  by 
the  giving  of  a  check,  so  as  to  entitle 
the  subscriber  to  recover  security' 
given  by  him  to  secure  the  payment 
of  the  balance  of  his  subscription. 
The  case  of  Cracker  v.  Crane  (1889) 
21  Wend.  (N.  Y.)  211,  84  Am.  Dec. 
228,  flupra,  is  referred  to,,  and  distin- 
guished by  the  statements  that  in  the 
Crocker  Case  the  commissioners  re- 
ceived checks  generally,  and  it  was 
manifest  that  they  were  not  drawn 
against  funds  already  deposited  in 
the  bank,  and  were  not  intended  to 
be  paid  on  presentment,  while  in  the 


Thorp  Case  there  was  only  the  -single 
instance  of  a  check  given,  and  a  refer- 
ence is  made  to  a  statement  by  the 
court  in  Crocker  v.  Crane  that  the  re- 
ceiving of  an  occasional  check  by  the 
commissioner  might  not  invalidate  the 
subscription.  In  Syracuse,  P.  &  O.  R. 
Co.  V.  Gere  (1875)  4  Hun  (N.  Y.)  392, 
a  check  given  by  a  subscriber  to  stock 
in  a  railroad  company,  with  the  un- 
derstanding between  the  subscriber 
and  the  agent  who  took  the  subscrip- 
tion that  the  check  was  not  to  be  paid, 
was  held  valid,  where  the  commission- 
ers appointed  to  receive  subscriptions 
had  no  knowledge  or  suspicion  that 
the  check  was  not  good,  or  that  it 
would  not  be  paid  in  due-  course.  Ac- 
cordingly, recovery  was  allowed  by 
the  corporation  against  the  subscriber 
on  the  check.  There  was  no  evidence 
that  a  check  was  received  from  any 
person  other  than  the  defendant,  or 
that  the  directors  had  any  knowledge 
of  the  understanding  between  the 
agent  who  took  the  subscription,  and 
the  subscril>er,  that  the  check  would 
not  be  presented  or  paid,  and  the  court 
held  that  under  this  situation  the  case 
came  within  the  rule  announced  in 
Thorp  V.  Woodhull  (N.  Y.)  supra.  It 
was  further  held  that  the  agent  who 
took  the  subscription  was  not  author- 
ized to  make  the  agreement  in  ques- 
tion, so  that  the  directors  of  the  cor- 
poration were  held  not  bound  by  it. 

A  bona  fide  payment  by  certified 
check,  which  was  paid  by  the  bank 
on  which  it  was  drawn  within  three 
days  from  the  time  it  was  given,  was 
held  to  be  a  sufllcient  payment  with- 
in the  meaning  of  a  statute  providing 
that  the  articles  of  association  of  a 
proposed  corporation  should  not  be 
filed  and  reported  in  the  oflice  of  ttie 
secretary  of  state  until  at  least  $1,000 
in  stock  for  every  mile  of  railroad 
proposed  to  be  made  was  subscribed, 
and  10  per  cent  paid  thereon  in  good 
faith  and  in  cash  to  the  directors.  Re 
Staten  Island  Rapid  Transit  R.  Co. 
(1885)  87  Hun  (N.  Y.)  422;  Re  Staten 
Island  Rapid  Transit  R.  Co.  (1886)  38 
Hun  (N.  Y.)  881.  On  the  contrary. 
in  People  ex  rel.  New  York,  N.  H.  & 
H.  R.  Co.  V.  State  R.  Coinrs.  (190$) 
81  App.  Div.  242,  81  N.  Y.  Supp.  20» 
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'  fflrmed  in  (1903)  175  N.  Y.  516,  67 
N.  E.  1088,  an  ordinary  check  for  the 
10  per  cent  of  the  capital  stock  which 
\ras  paid  in  cash  was  held  not  to  be  a 
compliance  with  such  requirement,  al- 
though the  check  was,  several  days 
after  the  certificate  of  corporation  had 
been  filed,  cashed  by  the  corporation. 
This  action,  however,  was  one  not  on 
the  stock  subscription,  but  by  the  cor- 
poration which  was  questioning  the 
corporate  existence.  The  organiza- 
tion of  the  corporation  in  question  was 
sustained,  however,  on  other  grounds. 

VJ.  Mtfeet  of  mtb»equeiU  fayment. 

Some  cases  take  the  view  that  a  sub- 
sequent payment  of  the  required 
amount  renders  the  subscriber  liable, 
whatever  may  be  the  effect  of  a  fail- 
ure to  make  the  payment  at  the  time 
of  subscribing.  The  subsequent  pay- 
ment of  the  required  amount  gives 
validity  to  the  contract.  Hall  v.  Selma 
&  T.  R.  Co.  (1844)  6  Ala.  741.  At 
least,  the  payment  of  the  money  before 
the  books  of  subscription  were  closed 
precludes  the  subscriber  from  raising 
any  objection  to  the  validity  of  such 
a  subscription.  Klein  v.  Alton  &  S.  R. 
Co.  (1861)  18  111.  514  (subscriber 
gave  a  note  at  time  of  subscribing, 
and  subsequently  paid  the  note.  The 
pajonent,  not  the  giving  of  the  note, 
is  regarded  as  the  important  fact). 
A  payment  before  the  organization  of 
the  company  validates  the  subscrip- 
tion. Judah  V.  American  Live  Stock 
Ins.  Co.  (1853)  4  Ind.  S3S. 

A  subscriber  who  had  paid  the  re- 
quired cash  payment  in  satisfaction 
of  a  judgment,  to  the  recovery  of 
which  no  resistance  was  made,  must 
be  taken  to  have  conceded  his  liability 
and  voluntarily  to  have  paid  the 
amount,  and  therefore  the  subscriber 
became  liable,  and  the  corporation 
could  recover  against  him  in  an  ac- 
tion for  subsequent  instalments.  Hall 
▼.  Selma  &  T.  R.  Co.  (Ala.)  supra. 

-AssuBiing  the  subscription  without 
payment  of  the  required  amount  to  be 
void,  it  has  been  held  that  the  subse- 
quent payment,  taken  in  connection 
wiik  the  previous  act  of  eubseription, 
maJces  a  valid  snbseriptiou  from  the 
time   the   money   is   paid.     Fiser  v. 


Mississippi  &  T.  R.  Co.  (1856)  82  Miss. 
869;  Black  River  A  IT.  R.  Co.  v.  Clarke 
(1882)  26  N.  T.  208;  Ogdensburflrb,  C. 
&  R.  R.  Ck>.  V.  Wbliey  (1864)  1  Keyes 
(N.  Y.)  118,  3  Abb.  App.  Dee.  S98.  A 
subscriber  who  had  paid  the  required 
percentage  subsequent  to  the  time  of 
making  his  subscription  was  held  lia- 
ble in  Buffalo  &  J.  R.  Co.  v.  Gifford 
(1882)  87  N.  Y.  294,  in  an  action  by 
the  corporation  to  recover  the  balance 
of  his  subscription. 

Assuming  that  a  subscription  with- 
out the  required  pajnnent  is  void,  it 
has  been  held  that  a  subscriber  be- 
comes a  shareholder  where,  eight 
months  thereafter,  he  makes  payment 
which  is  accepted  by  the  corpora- 
tion, and  thereafter  receives  dividend 
checks  which  he  indorses.  Re  Central 
Bank  (1889)  1«  Ont.  App.  Rep.  2S7. 
The  statute  involved  in  this  case  pro- 
vided ^at  "no  shares  shall  be  held  to 
be  lawfully  subscribed  for  unless  10 
per  cent  on  the  amount  subscribed  for 
be  actually  paid  at  the  time,  or  with- 
in thirty  days  after  the  time  of  sub- 
scribing." Hagarty,  C.  J.  0.,  is  of  the 
opinion  that  such  payment  and  its  ac- 
ceptance by  the  corporation  vests  the 
stock  in  the  subscriber  as  of  that  time, 
on  the  theory  that  it  can  pro^rly  be 
treated  as  a  new  subscription,  wheth- 
er he  again  wrote  his  name  or  not. 
Osier,  J.  A.,  states  that  under  the 
above  circumstances  the  subscriber 
and  the  corporation  are  estopped  from 
denying  that  the  subscription  was  re- 
acknowledged,  if  subscription  was 
then  essential,  and  that  he  then  be- 
came a  shareholder;  and  this  opinion 
is  concurred  in  l^  Burton,  J.  A. 
Maclennan,  J.  A.,  was  of  the  opinion 
that  the  original  subscription  was  void, 
and  could  not  be  revived  by  the  sub- 
sequent payment  alone,  but  that  the 
subscriber,  by  indorsing  the  dividend 
checks,  satisfied  the  "requirement  of 
the  statute  of  a  subscription  for  the 
shares,  and  that  he  thereby  became  a 
legal  holder  of  them." 

See  Hayne  v.  Beauchamp,  supra,  II. 

Payment  in  services  is  sufficient  to 
validate  the  subscription.  In  Beach 
v.  Smith  (1864)  SO  N.  Y.  116,  the  sub- 
scriber had  performed  services  for  the 
corporation  prior  to  making  the  sub- 
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scription,  and  it  is  stated  by  the 
eourt  to  be  fairly  inferable  that  the 
company,  at  the  date  of  his  sabscrip- 
tion,  was  indebted  to  him  in  an  amount 
greater  than  tha  cash  payment  re- 
quired thereon.  Upon  the  author!^ 
of  Black  River  &  U.  R.  Co.  v.  Clarke 
(1862)  25  N.  Y.  208,  supra,  it  is  held 
to  be  sufficient  that  the  amount  of  the 
cash  subscription  was  subsequently 
paid.  Accordingly,  the  subscriber 
was  held  bound  to  pay  the  amount  of 
his  subscription  to  the  receiver  of 
the  corporation.  Services  raidered  by 
a  subscriber  who  was  appointed  solici- 
tor of  the  company,  and  to  whom 
shares  were  allotted,  and  who  was 
credited  m  account  of  his  services, 
were  held  sufficient  to  validate  the 
subscription  in  Re  Standard  F.  Ins. 
Co.  (1886)  12  Ont.  App.  R«p.  48fi. 

Where  the  company  held  the  amount 
of  a  cash  payment  which  was  original- 
ly made  on  an  invalid  subscription  for 
stock,  at  the  time  it  was  subsequently 
corrected  by  resubscription,  the  resub- 
scription  is  valid.  Barrington  v.  Mis- 
sissippi C.  R.  Co.  (1856)  32  Miss.  370. 

One  who  has  conveyed  land  to  a 
corporation,  agreeing  to  take  stock 
therein  in  payment,  cannot  subse- 
quently' enforce  a  vendor's  lien 
against  the  land  because  of  nonpay- 
ment of  the  purchase  price,  on  the 
theory  that  the  subscription  was  not 
binding  because  at  the  time  the  cash 
payment  was  not  made.  Elysville 
Mfg.  Co.  ▼.  Okisko  Co.  (1853)  5  Md. 
152. 

A  subsequent  payment  by  another 
without  authority,  which  is  ratified  by 
the  subscriber,  makes  a  valid  subscrip- 
tion. Mississippi  &  T.  R.  Co.  v.  Harris 
(1858)  86  Miss.  17. 

In  Ogdensburgh,  C.  &  R.  R.  Co.  v. 
Wolley  (1864)  1  Keyes  (N.  Y.)  118, 
a  subscription  was  held  valid  so  as 
to  entitle  the  corporation  to  recover 
tiiereon,  where,  before  the  suit  was 
brought,  the  subscriber  had  paid  a 
judgment  recovered  on  a  note  given 
by  him  to  evidence  the  cash  pa^Mut 
required,  together  with  instalments 
on  the  subseriptioii  which  had  been 
called  for.  The  note  had  been  as- 
signed by  the  eoiporatieo  to  one  who 
took  before  maturity,  and  in  the  ordi- 


nary course  of  business,  and  whea  the 
subscriber  was  sued  by  such  holder, 
he  made  no  defense  and  subeequentiy 
as  above  stated  paid  the  judgment  re- 
covered OB  the  note.  The  court,  after 
stating  that  the  payment  and  the  sub- 
scription need  not  be  ceatemporane- 
ous,  states  that  the  mon^  was  real- 
ised by  and  went  into  the  treasury  of 
the  corporation,  and  the  subscription 
was  valid,  at  least,  at  the  time  the 
money  was  realized,  which  in  this  ease 
was  before  the  commencement  of  the 
suit  The  court  says  further:  "la 
the  present  case,  the  defendant  did 
not  directly  pay  the  money,  but,  with 
the  intent  to  effectuate  his  aubserip- 
tion,  gave  negotiable  notes  for  three 
instalm^its  and  also  for  t^  origriaal 
10  per  cent,  and  these  notes  he  after- 
ward paid.  When  he  gave  the  notes, 
he  had  not  reached  the  point  of  at- 
tempting to  repudiate  his  subscrip- 
tion. By  giving  tiiem,  be  authorized 
the  plaintiff  to  negotiate  tiksm  and  ap- 
ply the  proceeds  in  payments  upon  his 
subscription,  and  this  was  dene,  and 
is  the  same  in  legal  effect  as  if  he  had 
paid  the  money  himself.  It  can  make 
no  difference  whether  the  defendant 
afterward  paid  the  notes  thus  given 
willingly  or  not,  so  long  as  they  were 
in  fact  paid." 

A  contrary  view  as  to  the  effect  of 
subsequent  payment  has  been  taken 
in  Leighty  v.  Susquehanna  &  W. 
Tump.  Co.  (1826)  14  Serg.  &  R.  <Pa.) 
434,  where  the  contract  was  held  void, 
and  a  recovery  for  a  balance  due 
thereon  denied,  although  a  note  given 
by  the  subscriber  in  lieu  of  the  cash 
payment  had  subsequently  been  paid 
by  him. 

For  subsequent  payment  as  one  of 
the  elements  of  an  estoppel,  see  Selma 
&  T.  R.  Co.  V.  Tipton  (184S)  6  Ala. 
787,  89  Am.  Dec.  344,  infra,  VH. 

VMI.  XatopptH  by  «Hba«gu0n«  oots. 

In  smne  cases  the  courts  have  not 
determined  the  ^eet  of  failure  to  pay 
Ae  required  aaioant,  but  have  Md 
on  the  facts  that  the  subscriber  is  es- 
topped to  deny  his  UaUlitsr. 

A  subscriber  to  eorporate  stock  who 
assisted  in  ttie  orgaAisatiOB  of  the  cor- 
poration will  not  be  pcrmitttd  to  de- 
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feat  an  action  on  a  note  giTon  by 
him  in  paymant  of  his  corporate  8t»ck 
on  the  ground  that  M  per  cent  of  the 
stock  of  the  corporation  was  not  paid 
ia  eaflh,  as  required  by  its  charter. 
Hcnne  Stock  Ins.  G«.  v.  Sherwood 
(1880)  72  Mo.  461. 

In  an  action  by  creditors  against 
the  stockholders  to  enforce  the  per- 
sonal liability  of  the  defendants  to 
the  amount  of  unpaid  stock  held  by 
them,  a  subscriber  who  had  made  the 
required  payment  as  to  only  part  of 
the  stock  subscribed  defended  as  to 
the  remaining  shajres  on  the  ground 
tiiat  he  had  not  made  the  required 
payment,  the  court  dismissed  the  de- 
fense with  the  statement  that  after 
the  subscriber,  with  others,  has  exe- 
onted  a  certificate  of  incorporation 
and  duly  filed  it,  and  after  the  cor- 
poration has  incurred  honest  debts, 
the  subscriber  canaot,  as  to  creditors, 
be  permitted  to  say  that  he  should  not 
be  held  to  hia  contract,,  for  the  rea- 
son that  he  has  not  made  the  required 
payments.  George  Irish  Paper  Corp. 
▼.  White  (1915)  91  Misc.  261,  164  N. 
Y.  Supp.  778. 

A  subscriber  who  has  a];qieared  on 
the  bocdcs  of  the  corporation  as  a 
■tockholder,  and  who  has  acted  as 
such  in  a  corporation  which  has 
been  in  operation  for  more  than  a 
year,  cannot  defeat  liability  to  credi- 
tors by  showing  that  the  corporation 
had  not  received  10  per  cent  of  its 
capital  from  its  subscribers,  as  re- 
quired by  statute.  Abbott  v.  Aspin- 
wall  (1857)  26  Barb  (N.  Y.)  202. 

See  the  reported  case  (Jeffeby  ▼. 
Selwyn,  ante,  1111). 

Although  a  subscription  without  the 
payment  of  the  statutory  amount  is 
iarralid,  a  sabseriber  who  was  present 
at  a  meeting  of  the  stockholders  and 
participated  In  their  action  by  voting 
on  the  question  of  determining  the 
route  of  a  road  being  constructed  by 
the  corporation,  was  held  estopped 
from  alleging  the'  nonpayment  of  the 
statutory  amount,  in  Erie  &  W.  PI. 
Eoad  Co.  V.  Brown  (1855)  25  Pa.  166. 
A  subscriber  was  held  estopped  to 
deny  his  liability  to  pay  for  his  stoek, 
bf  participating  in  the  corporate  or- 
ganization, in  Clark  t.  Monongahela 
NaT.  Co.  (1840)  10  Watts  (Pa.)  864, 


but  that  decision  is  based  largely  upon 
the  effect  of  a  curative  act  See  su' 
pra,  II. 

In  Selma  it  T.  R.  Co.  y.  Tiptoff 
<1848)  5  Ala.  787,  39  Am.  Dec.  344, 
a  subscriber  who  gave  his  note  for  the 
cash  payment,  and  participated  in  the 
organisation  of  the  company,  and  sub' 
sequently  paid  the  note,  was  held  to 
be  estopped  to  deny  his  liability  as  a 
subscriber  in  an  action  by  the  cor- 
poration against  him  on  his  subscrip- 
tion. The  court  states  that  the  sub- 
scriber's "participation  in  the  organi- 
zation of  the  company,  his  assent  to 
treat  It  as  a  corporation  as  indicated 
thereby,  and,  still  more  strongly,,  by 
the  payment  of  his  note  given  for  the 
-6  per  cent  and  the  acceptance  of  a 
place  in  the  directory,  all  seem  to 
show  that  he  regarded  the  plaintiff  as 
a  corporation  liable  to  all  burdens 
and  entitled  te  all  privileges  which 
the  charter  provided.  Under  such  cir- 
cumstances, both  law  and  reason  con- 
cur in  saying  that  the  defendant  shall 
not  be  permitted  te  object  that  his 
subseription  for  stock  does  not  oblige 
him  te  pay  the  amount,  because  he 
had  not  paid  a  part  of  it  at  the  time 
be  should,  or  because  the  plaintiff 
should  not  have  organized  and  as- 
sumed the  ezeroise  of  corporate  func- 
tions." The  statute  involved  in  this 
case  merely  required  the  payment  of 
$5  on  each  share  at  the  time  of  sub- 
scribing, without  providing  for  the 
effect  of  a  failure  to  make  such  pay- 
ment. 

Admitting  that  a  note  given  in  lieu 
of  the  cash  payment  does  not  validate 
the  subscription,  yet,  where  a  sub- 
scriber gave  his  note,  and  received  his 
receipt  for  the  same  as  money,  and  the 
commissioners  reported  him  as  having 
paid,  and  he  acted  by  his  proxy  in  or- 
ganizing the  company,  he  cannot 
thereafter  defeat  an  action  against 
him  by  the  corporation  on  his  sub- 
scription. Greenville  &  C.  R.  Co.  v. 
Woodsides  (1851)  89  S.  C.  L.  (6  Rich.) 
146,  56  Am.  Dee.  708. 

As  to  acting  as  a  member  of  the  cor- 
poration, see  Wood  v.  Coosa  &  C.  R. 
Co.  (1861)  82  6a.  278. 

An  action  by  one  who  had  made  a 
loan  to  the  corporation,  against  sub" 
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Bcribers  who  had  not  made  the  re- 
quired cash  payment,  was  sustained 
4n  May  v.  Charlouis  (1908)  128  App. 
DiT.  127,  112  N.  Y.  Snpp.  664,  affirmed 
in  (1909)  195  N.  Y.  607,  89  N.  E.  1106, 
where  the  loan  had  been  made  to  the 
-corporation  at  tiie  request  of  the  sub- 
scribers sued,  and  upon  the  security 
and  faith  of  the  agreement  executed 
by  the  subscribers,  and  upon  the 
promises  therein  contained,  which 
were  made  in  express  contemplation 
of  a  loan,  and  which  authorized  the 
procurement  of  the  loan  upon  the  faith 
of  the  agreement. 

Where  the  subscribers  enter  into 
an  agreement  with  one  who  is  loaning 
money  to  the  corporation,  by  which 
it  is  stipulated  that  the  lender  should  ■ 
make  the  loan  for  the  stipulated 
amount,  being  the  total  amount  of  the 
subscriptions,  at  par  for  shares  of 
stock  of  the  corporation  agreed  to  be 
taken  by  the  several  defendants,  and 
that  those  defendants  severally  sub- 
scribed for  and  agreed  to  take  at  par 
the  number  of  shares  set  opposite 
their  respective  names,  such  subscrip- 
tions to  be  payable  when  the  note 
given  by  the  corporation  became  pay- 
able, it  was  held  that  the  lender  might 
recover  of  the  subscribers,  although 
they  had  not  paid  the  10  per  cent,  in 


Knickerbocker  Trust  Go.  v.  Dodge 
(1902)  67  App.  Div.  468,  78  N.  Y. 
Supp.  979.  A  similar  decision  upon 
similar  facts  appeared  in  Union  Trust 
Co.  V.  Van  Schaick  (1913)  166  App. 
DiT.  769,  141  N.  Y.  Supp.  945.  The 
theory  of  these  decisions  was  held,  in 
Harriman  Nat  Bank  v.  Palmer  (1916) 
98  Misc.  431,  168  N.  Y.  Supp.  Ill,  not 
to  require  a  decision  against  the  sub- 
scribers, where  the  loan  was  made  di- 
rectly to  the  corporation  without  the 
intervention  of  the  subscribers,  al- 
though the  subscription  agreement 
which  contained  a  provision  that  it 
might  be  pledged  was  assigned  to  the 
lender. 

But  one  who  has  subscribed  to  stock 
of  a  corporation,  the  subscription  pa- 
per containing  a  declaration  that  he 
has  made  the  payment  required  by 
statute,  has  been  held  not  estopped  by 
the  declaration  from  denying  that  he 
had  made  this  payment.  New  York  & 
0.  Midland  R.  Co.  v.  Van  Horn  (1874) 
57  N.  Y.  478.  It  is  stated  by  the  court 
that  the  statute  cannot  be  evaded  by 
estoppel,  and  also  that  the  corporation 
knew  that  the  declaration  was  untrue 
when  the  subscription  was  made^ 
hence  it  cannot  claim  to  have  the  de- 
fendant concluded  by  it  upon  the  doe- 
trine  of  estoppeL  W.  A.  E. 


JAMES  O'LEARY,  Respt, 

V. 

O.  CROGHAN,  Appt. 

South  Dakota  Supreme  Ootirt  —  August  IB,  1910, 

(—  S.  D.  — ,  173  N.  W.  844.) 

Constitutional  law  —  special  privileges  —  Exemption  Laws  —  dassifleatlM 
of  creditors. 

1.  Classification  of  creditors  so  as  to  deprive  debtors  of  the  benefit  of 
the  Exemption  Laws  with  respect  to  certain  classes  of  debts  is  prohibited 
by  constitutional  provision  that  no  law  shall  be  passed  granting  to  any 
citizen  or  dass  of  citizens  privileges  or  immunities  vi'hich,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens. 

[See  note  on  this  question  beginning  on  page  1140.] 


Exemption  —  classification  of  cred- 
itors —  constitutionality. 

2.  A  constitutional  provision  requir- 
ing the  exemption  to  debtors  of  a 
homestead  and  a  reasonable  amount  of 


personal  property  does  not  authorise  a 
classification  of  creditors  so  as  to  de- 
prive the  debtor  of  exemption  with  t»> 
spect  to  certain  classes  of  debts. 
[See  11  R.  C.  L.  491.] 


(Whiting  and  Gates,  JJ.,  dissent.) 
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Appbal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Moody 
County  (Jones,  J.)  in  favor  of  plaintiff  in  an  action  on  a  promissory  note 
siven  to  him  by  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Frederick  A.  Warren,  for  appel-  stitution  reads  as -follows:  "4.  Ex« 
lant: 


Any  law  which  provides  that  one 
class  of  citizens  shall  have  preference 
in  the  matter  of  exemptions  over 
another  is  unconstitutional  and  void. 

Boiferding  v.  Mengelkoch,  129  Minn. 
184,  152  N.  W.  135;  Tuttle  v.  Strout,  7 
Minn.  465,  Gil.  374,  82  Am.  Dec.  108; 
11  R.  G.  Lb  491;  Anderson  v.  Canaday, 
87  Okla.  171,  L.R.A.1915A,  1186,  131 
Pac.  697,  Ann.  Gas.  1915B,  714;  Bur- 
rows v.  Brooks,  118  Mich.  807, 71  N.  W. 
460;  Fallihee  v.  Wittmayer,  9  S.  D. 
479,  70  N.  W.  642;  Ghicago,  M.  &  St. 
P.  R.  Co.  V.  Westby,  47  L.R.A.(N.S.) 
97, 102  C.  G.  A.  65, 178  Fed.  619;  State 
V.  Doran,  28  S.  D.  486,  134  N.  W.  53. 

Htfessrs.  Rice  &  Rice,  for  respondent: 

The  law  in  question  is  not  unconsti< 
tntional. 

National  Surely  Co.  v.  Staik^,  — 
S.  D.  — ,  170  N.  W.  582;  Hamilton  Nat. 
Bank  v.  Amster,  134  Tenn.  637,  .184 
S.  W.  6;  Gordon  "Bros.  v.  Wageman,  77 
Neb.  185,  108  N.  W.  1067;  Singer  Mfg. 
Co.  V.  Fleming,  39  Neb.  679,  23  L.R.A. 
210,  42  Am,  St.  Rep.  613,  58  N.  W. 
226;  People  v.  Gordon,  274  111.  462,  113 
N.  E.  864;  Frazier  v.  Nashville  Veter- 
inary Hospital,.  189  Tenn.  440,  201  S. 
W.  761;  18  Cyc.  1426;  Brown  v.  Ed- 
monds, 8  S.  D.  271,  59  Am.  St  Rep. 
762,  66  N.  W.  310;  State  v.  Doran,  28 
S.  D.  486,  134  N.  W.  53;  Paddock  v. 
Balgord,  2  S.  D.  100,  48  N.  W.  840; 
Sundback  v.  GrifiMh,  7  S.  D.  109,  63 
N.  W.  544;  Millerke  v.  Reiley,  31  S.  D. 
342,  141  N.  W.  186;  Re  Kaeppler,  7 
N.  D.  48B,  76  N.  W.  789;  Jewett  Bros. 
V.  Huftnan,  14  N.  D.  110,  108  N.  W. 
408;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Westby,  47  L.R.A.(N.S.)  97,  102  C.  C. 
A.  65,  178  Fed.  619;  Schaaf  v.  South 
Dakota  Rural  Credit  Bd.  39  S.  D.  377, 
164  N.  W.  964;  Missouri,  K.  &  T.  R.  Co. 
V.  Harris,  234  U.  S.  412,  58  L.  ed.  1377, 
L.R.A.1915E,  942,  34  Sup.  Ot.  Rep.  790; 
Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233 
V.  S.  642,  68  L.  ed.  1186,  84  Sup.  Ct. 
Bep.  678. 

PoUey,  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  presented  for 
determination  on  this  appeal  is  the 
constitutionality  of  chapter  160, 
Laws  of  1911. 

Section  4  of  article  21  of  the  Con^ 


emptions. — ^The  right  of  the  debtor 
to  enjdy  the  comforts  and  neces- 
saries of  life  shall  be  recognized  by 
wholesome  laws  exempting  from 
forced  sale  a  homestead,  t^  value 
of  which  shall  be  limited  and  de- 
fined by  law,  to  all  heads  of  families, 
and  a  reasonable  amount  of  person- 
al property,  the  kind  and  value  of 
which  shall  be  fixed  by  general 
laws." 

Pursuant  to  the  numdate  con- 
tained in  this  section,  the  first  legis- 
lature that  convened  after  the  adop- 
tion of  the  Constitution  wiacted 
chapter  86,  Laws  of  1890,  which  has 
become  known  as  the  General  Ex- 
emption Law. 

Section  18,  art  6,  of  the  Constitu- 
tion, provides  that  "no  law  shall  be 
passed  granting  to  any  citizen, 
class  of  citizens  or  corporation,  priv- 
ileges or  immunities  which  upon  the 
same  terms  shall  not  equally  belong 
to  all  citizens  or  corporations." 

Chapter  150,  Laws  of  1911 
(§  2668,  Rev.  Code  1919),  reads  as 
follows:  "Nothing  in  this  chapter 
shall  be  so  construed  as  to  exempt 
any  personal  property  from  mesne 
or  final  process  for  laborers'  or 
mechanics'  wages  or  physicians* 
bills,  or  for  the  necessaries  of  life, 
including  only  food,  clothing  and 
fuel,  provided  for  the  debtor  or  his 
family,  except  property  absolutely 
exempt:  .  .  .  Provided,  that  in 
case  of  physicians'  bills  or  for  nec- 
essaries of  life,  there  shall  also  be 
exempt  household  and  kitchen'  fur- 
niture, including  stoves,  of  the  debt- 
or, to  an  amoun^t  in  value  not  ex- 
ceeding $400,  and  also  two  cows; 
provided,  however,  that  the  collec- 
tion of  physicians'  bills  shall  not  be 
enforced  by  legal  process  in  less 
than  six  months  from  the  accruing 
thereof  except  when  the  debtor  is 
about  to  remove  from  the  state." 

It  is  the  contention  of  appellant 
that  this  law  divides  creditors  into 
several  classes,   giving  certain  of 
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these  classes  advantages  aa^  pxefer- 
ences  over  other  clasaes  is  the 
matter  of  the  collection  of  their 
debts ;  that  in  giving  or  attempting 
to  give  such  preference  the  legisla- 
ture violated  the  above  constitution- 
al provisions;  and  that  said, law  is 
unconstitutional  and  void. 

The  Exemption  Law  of  1890 
(Code  1919,  §§  2657-2661,  inclusive) 
enumerates  certain  classes  of  prop- 
erty, including  a  homestead  of  limit- 
ed size  and  value,  which  shall  be  ex- 
empt from  forced  sale  as  against  aU 
claims  of  every  kind  and  character 
(Code  1919,  §  2657).  It  then  enu- 
merates various  items  of  personal 
property  that  may  be  selected  by 
the  debtor  in  case  an  attempt  is 
made  to  subject  such  property  to 
the  payment  of  his  debts.  To  this 
extent  the  action  of  the  legislature 
is  in  strict  obedience  to  the  mandate 
of  the  Constitution,  but  the  Consti- 
tution does  not  authorize  the  legis- 
lature to  discriminate  between 
debtors  or  creditors  so  that  a  debtor 
may  enjoy  tiie  benefits  of  his  ex- 
emption as  against  one  class  of  cred- 
itors that  he  may  not  enjoy  against 
another  class ;  nor  that  one  class  of 
creditors  may  have  advantages  over 
another  class  of  creditors  in  the 
means  of  collecting  their  debts. 
Under  the  provisions  of  chapter  150, 
Laws  1911,  the  amount  of  a  debtor's 
exemptions  depends  upon  the  nature 
of  his  debts.  As  against  certain 
classes  of  claims  he  may  not  be  al- 
lowed any  exemptions  at  all,  except 
such  as  are  denominated  as  absolute 
exemptions,  while  as  against  other 
claims  he  may  be  allowed  additional 
exemptions  to  tJie  extent  of  $750 
worth  of  personal  property,  as  pro- 
vided by  §  2659,  or  the  alternative 
exemptions  enumerated  in  §  2660. 
A  corresponding  discrimination  is 
made  as  between  different  classes  of 
creditors.  A  laborer  or  mechanic 
may  satisfy  his  claim  for  wages  out 
of  any  property  of  the  debtor,  ex- 
cept that  made  absolutely  exempt, 
and  may  have  immediate  execution. 
A  physician  and  one  who  has  sup- 
plied the  debtor  with  the  necessaries 
of  life  must  leave  the  debtor  $400 


worth  of  hoosehold  and  kitehea  fur- 
niture, including  stoves,  and  also 
two  cows,  in  addition  to  his  absolute 
exemptions;  and  the  creditor  who 
furnished  the  necessaries  of  life  may 
have  immediate  execution,  but  a 
physician  cannot  have  sKecution 
until  six  months  after  the  accruing 
of  his  daim.  None  of  these  discrim- 
inations are  authorized  by  §  4  of 
article  21  of  the 
Constitution ;  while,  ^!^Suti^  at 
on  the  other  hand,  2f.^Vir."SfSr"" 
such  discrumna- 
tions  are  expressly  prohibited  by  the 
provisions  of  §  18, 
art.  6.  Thesizland  S?-:!.'^?.'^* 
value  of  the  hom^  S^'e-'^fiSTi-w. 
stead  and  the  kmd  -«uw.i«e«Hoi. 
and  value  of  the  •'«'•«»*•- 
personal  property  that  shall  be  ^c- 
empt  are  left  entirely  to  the  wisdom 
of  the  legislature.  Its  judgment  on 
these  matters  is  final.  But  whatever 
the  value  of  the  homestead  and 
whatever  the  kind  i|nd  value  of  the 
personal  property  that  is  allowed  as 
exempt  must  be  allowed  to  all  debt- 
ors alike.  The  discriminations  that 
have  been  attempted  by  the  legis- 
lature may  be  wise  and  in  the  inter- 
est of  the  public  at  laarge,  but  until 
the  Constitution  has  been  changed^ 
the  legislature  is  without  authcnrity 
to  ms^e  them.  In  discussing  & 
similar  provision  in  the  Constitu- 
tion of  Minnesota,  the  supreme  court 
of  that  state,  in  Coleman  v.  Ballandi,. 
22  Miim.  147,  said :  "This  provision 
of  the  Constitution  imposes  upon  the 
legislature  the  duty  of  exempting 
from  seizure  or  sale,  for  the  pay- 
ment of  any  debt  or  liability,  a  rea- 
sonable amount  of  property,  and  of 
determining  such  amount  by  law. 
In  the  discharge  of  this  duty,  and 
the  exercise  of  its  undoubted  power, 
its  judgment  and  discretion  as  to 
the  amount  of  the  exemption,  and 
its  reasonableness,  are  final  and 
conclusive,  and  it  may  increase  or 
diminish  such  amount  from  time  to 
time,  according  to  its  own  views  of 
an  enlightened  public  policy.  Be- 
yond this,  however,  it  cannot  consti- 
tutionally go.  Discrimination,  in  its- 
exemption  laws,  betwem  different 
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daa8e»  of  crsditofs  and  kiiuta  of 
debts  or  liabilities^  kt  a  species  of 
class  legidation  wid6h  is  absolutely 
prohibited.  '  This  must  be  regardi^ 
as  the  settled  doctrine  in  this  state." 

The  saooe  rule  was  followed  is 
Bofferdiofi;  v.  Mengelkooh,  129 
Miim.  184,  152  N.  W.  185,  and  in 
Bunraws  v.  Brooks,  113  Mich.  307, 
71  N.  W.  460.  If  the  lesrislature 
could  except  a  debt  due  for  "aeo- 
essariee"  from  the  benefit  of  the  Ex- 
emption Law,  it  could  accept  juiy  or 
all  other  debts,  and,  in  that  way,  de- 
prive a  debtor  of  all  benefit,  of  the 
Ckmstitution  on  this  subject.  Don- 
aldson V.  Volts,  19  W.  Va.  156;  Tut- 
tle  V.  Strout,  7  Minn.  466,  Gil.  374, 
82  Am.  Dec.  108. 

Careful  consideration  has  been 
given  to  the  very  exhaustive  argu- 
ment presented  by  respondent's 
counsel,  but,  as  there  is  nothing 
doubtful  or  difiScult  of  construction 
in  the  constitutional  provisions  in- 
volved, a  review  of  such  argument 
would  serve  no  useful  purpose.  We 
are  satisfied  that  in  enacting  chap- 
ter 150,  Laws  of  1911,  the  legisla- 
ture exceeded  its  constitutional 
power,  and  liiat  said  law  is  void. 

The  order  appealed  from  is  re- 
versed. 

Smith,  P.  J.,  concurring: 
The  Constitution  says,  in  lan- 
guage too  plain  to  need  interpreta- 
tion, that  a  reasonable  amount  of 
personal  property  shall  be  exempt  to 
all  persons,  and  under  that  constitu- 
tional requirement  the  legislature 
has  itself  declared  what  constitutes 
such  reasonable  exemptions  in  the 
General  Exemption  Law.  The  Con- 
stitution does  not  mean  that  citizens 
may  be  elassifted,  and  a  certain  ex- 
emption allowed  one  class  and  a 
different  exemption  or  no  exemption 
granted  to  another  dass;  for  ex- 
ample, that  farmert  may  be  given 
one  exatnptira  and  merchants  an- 
othv,  because  the  difference  in  con- 
ditions may  be  sufficient  ground  for 
a  classification  of  such  persons  or 
occupations.  The  fallacy  in  the  argu- 
ment of  respondent  lies  in  that,  by 
its  logical  application  and  effect,  the 
legislature  may  grait  one  person  a 
reasonable  exemption  and  deprive 
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anoiher  of  any  exemption  yrbatewr. 
Besp<»»ient's  dounsri  say :  "The  ex- 
emption is  granted  to  aU  a^ke.  Ail 
debtors  can  claim  the  privilege  of 
the  Exemption  Law  as  to  such 
debts." 

But  "any  person  f  umiahiBg  food, 
fuel,  or  clothing,  any  properly  li- 
censed physician,  and  any  workman 
for  wages,  can  claim  the  benefit  of 
the  exception  to  the  Exempticm 
Law." 

Granting  an  exemption  to  a  debt- 
or, with  a  provision  imder  which  it 
may  be  immediately  seined  and  sold 
f  oi:  a  debt  or  class  of  debts,  is  equiv- 
alent to  denying  any  exemption  to 
such  person.  The  statute  is  a  classi- 
fication of  debts,  and  not  of  debtors. 
It  is,  in  reality,  a  claasifioation  of 
creditors  with  special  privileges,  and 
one  of  the  favored  class  is  now 
claiming  the  privilege  of  depriving 
the  debtor  of  his  exemption. 

But  the  Constitution  says  that  "no 
law  shall  be  passed  |pranting  to  any 
citizen  or  class  of  citizens,  privile^ges 
.  .  .  which  upon  the  same  terms 
shall  not  equ^ly  belong  to  all  citi- 
zens." 

I  am  unable  to  see  how  it  can  be 
claimed  that  a  statute  allowing  the 
debts  of  certain  classes  of  creditors 
to  constitute  an  exception  to  the 
General  Exemption  Law  falls  short 
of  granting  a  privilege  which  does 
not  belong  equally  to  all  citizens 
(creditors).  The  Constitution  ex- 
pressly forbids  the  granting  of  spe- 
cial privileges  to  any  class  of  citi- 
zensw  Speiual  privileges,  to  be  con- 
stitutional, must  be  granted  to  all 
citizens  equally.  To  hold  that,  be- 
cause distinctions  may  exist  which 
justify  a  classification  of  creditors, 
debtors  are  to  be  denied  exemptions 
in'ewry  case  v^ere  such  a  classifi- 
cation of  creditors  may  be  justified, 
ia  certainly  a  non  sequitur.  The 
fact  that  the  eenstitutionalily  of 
sQch  legislation  has  not  heretofore 
been  challenged,  to  my  nund,  is  not 
fui  argument  sufflcioitly  persuasive 
to  justify  a  continued  violation  of 
the  Constitution. 

The  considerable  number  of  legis- 
lative enactments  which  in  effect  de- 
prive citissens  of  the  amount  of  per- 
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sonal-property  exemptdons  which 
the  legislature  itself  has  dedared  to 
be  "reasonable,"  in  the  General  Ex- 
emption Law,  but  emphasizes  the 
propriety  and  duty  of  enforcing  the 
constitutional  provision. 

A  discussion  of  exemption  laws  in 
existence  prior  to  the  adoption  of 
the  Ck>nstitution  is  not  convincing, 
when  it  is  remembered  that  tiie  Con- 
stitution itself  repealed  all  laws  in 
conflict  with  its  provisions,  and  con- 
tained a  direct  mandate  to  the  legis- 
lature to  enact  laws  which  should 
enforce  "the  right  of  the  debtor  to 
enjoy  the  comforts  and  necessaries 
of  life  ...  by  wholesome  laws 
exempting  from  forced  sale  .  .  . 
a  reasonable  amount  of  personal 
property,  the  kind  and  value  of 
which  to  be  fixed  by  general  laws," 
and  not  by  exceptions  to  the  Gen- 
eral Exemption  Law  in  favor  of 
favored  classes  of  creditors. 

The  judgment  should  be  reversed. 

Whiting  and  Gates,  JJ.,  dissent- 
ing: 

Our  colleagues  are  of  the  opinion 
that  §  2668  of  our  Code  is  unconsti- 
tutional,— ^that  it  violates  §  18,  art. 
6,  in  that  such  statute  "divides  cred- 
itors into  several  classes,  giving 
certain  of  these  classes  advantages 
and  preferences  over  other  classes ;" 
or,  as  one  of  our  colleagues  puts  it : 
"The  statute  is  a  classification  of 
debts,  and  not  of  debtors.  It  is,  in 
reality,  a  classification  of  creditors 
with  special  privileges,"  We  are  of 
the  opinion  that  our  colleagues  have 
failed  to  give  any  proper  effect  to 
the  words  "upon  the  same  terms," 
which  are  found  in  the  above  section 
of  the  Constitution.  Furthermore, 
we  are  of  the  opinion  tiiat  the  legis- 
lature has  plenary  povrer  to  declare 
what  to  it  seems  "a  reasonable 
amount  of  personal  property" 
(Const.  §  4,  art.  21)  to  be  allowed  as 
exempt  upon  certain  "terms," 
— ^that  is,  under  any  certain  named 
conditions, '  stat^  or  circumstances 
— just  so  long  as  it  applies  to  all  per- 
sons alike  when  the  conditions,  state, 
or  circumstances  are  the  same. 
Webster  defines  "terms"  as  "condi- 
tions; state;  circumstances;  esp. 
circumstances  that  limit  or  control." 


There  has  never  been  a  time  in  the 
history  of  this  state  or  the  former 
territory  of  Dakota  when  the  legis- 
lature did  not  assume  the  right  to 
dassify  exemptions,  basing  such 
classification  on  those  differences  in 
conditions,  state,  or  circumstances 
which  it  believed  sufBcioit  to  limit 
or  control  its  action.  A  statute 
similar  to  the  one  now  bef  (h%  us  was 
§  9,  chap.  37,  Laws  1862,  and  this 
section  was  amended  by  chapter  8, 
Laws  1865-66,  §  332,  Code  Civ.  Proc. 
1877,  and  chapter  34,  Laws  1881. 
In  territorial  cUiys  we  find,  as  early 
as  1877,  the  Code,  §8  333,  384,  Code 
1877,  declaring,  as  dfo  §S  2670-2672 
of  our  present  Code,  that  certain 
persons  should  not  be  entitled  to  any 
exemptions,  and  tiiat  the  so-called 
"additional"  and  "specific  altemar 
tive"  exemptions  could  not  be 
daimed  or  else  claimed  in  a  limited 
amount  only,  as  against  judgments 
for  certain  kinds  of  debts.  As 
early  as  1883  we  find  §  1,  chap.  60, 
Laws  1888,  providing,  as  does  § 
2669  of  our  present  Code,  that  no 
property  should  be  exempt  as 
against  a  judgrment  for  the  pur- 
chase price  thereof.  It  is  interest- 
ing, and  we  believe  entitled  to  great 
weight  in  construing  our  Constitu- 
tion, to  note  the  legislation  of  the 
first  stete  legislature,  composed,  in 
large  part,  of  men  who  had  been 
members  of  the  constitutional  con- 
ventions. Such  legislature  amended 
8§  323-325,  Code  1877,  being  the  sec- 
tions from  which  we  have  derived 
our  present  §§  2658-2660.  The  sec- 
tions then  enacted,  just  as  our  pres- 
ent sections,  gave  to  the  head  of  the 
family  "additional"  exemptions  to 
the  amount  of  $750,  to  a  single  per- 
son "additional"  exemptions  to  an 
amount  of  $300  only;  gave  to  a 
debtor  with  a  family  "spedfic  alter- 
native" exemptions  of  household 
goods  to  the  value  of  $200,  while 
all  other  debtors  could  make  no 
claim  of  household  goods  as  "spe- 
cific alternative"  exemptions;  gave 
to  a  farmer,  if  the  tafead  of  a  f amUy. 
"specific  alternative"  exonptions 
that  might  amount  to  over  ^,000  in 
value,— -much  in  excess  o£  what  he 
could  claim  as  "additional"  exemp- 
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another  debtor,  such     because  one  debtor  may  be  the  head 


iiions, — while 

as  a  merchant  who  might  not  chance 
to  have  the  right  kind  of  property 
to  be  claimed  as  "apeciiic  alterna- 
tive" exemptions,  was  restricted  to 
■a  claim  of  "additional"  exemptions ; 
and  gave  to  a  mechanic  as  "specific 
alternative"  exemptions  tools  to  tiie 
value  of  $200,  to  a  lawyer  or  doctor 
4t  library  to  the  value  of  not  $200, 
but  $300,  while  any  other  person 
"who  chanced  to  own  such  tools  oar 
libraiy  could  not  claim  same  as 
"specific  alternative"  exemptions. 
This  same  legislature  left  unamend- 
ed every  other  exemption  i^tute 
then  in  existence. 

Under  the  rule  announced  by  our 
•colleagues,  every  exemption  law 
passed  by  such  legislature,  as  well  as 
■every  law  which  it  left  unamaided, 
"was,  and  ever  since — ^together  with 
all  subsequent  amendments  thereof 
— ^has  been,  unconstitutional,  and  we 
.'have  not  now,  and  never  have  had 
since  statehood,  any  exemption  stat- 
ute that  conformed  to  §  18,  art.  6, 
of  the  Constitution,  unless  it  be  sub- 
divisions 1-6  of  §  2658,  and  the 
-corresponding  parts  of  previous 
statutes.  The  only  thing  that  could 
'Consistently  be  urged  by  our  col- 
leagues as  saving  our  homestead  ex- 
-emption  is  that  §  4,  art.  21,  specifi- 
■cally  limits  such  homesteads  to 
""heads  of  families."  If  it  were  not  for 
such  provision,  our  homestead  law 
would,  under  the  view  of  our  col- 
leagues, be  unconstiUitional,  because 
the  legislature  would  have  no  right 
to  discTJminaite  and  classify  exempt 
tions  according  to  the  existing 
"terms,"  to  wit,  as  between  heads 
of  families  and  those  not  heads  of 
families.  But  it  may  well  be  asked, 
how  could  our  colleagues  uphold  our 
homestead  law,  providing,  as  it 
does,  not  a  homestead  which  shall 
be  alike  to  all  persons,  but  two 
homesteads,  one  for  the  farmer, 
another  for  the  resident  of  a  city, 
homesteads  alike  only  in  that  there 
is  the  same  limit  as  to  value,  but 
differing  as  to  size.  If  the  legisla- 
ture cannot  differentiate  exemptions 
because  of  a  difference  in  the  nature 
of  the  debts,  it  cannot  differentiate 
because  of  a  debtor's  occupation,  nor 


of  a  family  and  another  not.  No  one 
would  contend  that  the  territorial 
legislature  was  so  restricted  in.  its 
powers.  What,  then,  is  there,  in  any 
section  of  our  Constitution,  that  in 
any  way  takes  from  the  state  legis- 
lature file  power  which  it  concededly 
would  have  had  were  it  not  for  such 
section?  All  we  can  find  is  a  man- 
date directing  that  there  should  be 
exemption  laws  that  will  insure  the 
rights  of  debtors  to  enjoy  the  com- 
forts and  necessaries  of  life.  There 
is  not  one  word  that  directs  or  re- 
quires sueh  laws  to  apply  the  same 
to  all  kinds  of  persons,  regardless 
of  personal  status  or  occupation,  or 
to  all  lands  of  debts,  regardless  of 
their  origin.  A  lesrislature  might 
w^  conclude  that,  in  order  for  a 
poor  man  to  have  a  credit  sufficioit 
to  enable  him  to  provide  his  family 
with  food,  clothing,  and  fuel,  the 
merchant  to  whom  he  goes  to  pur- 
chase goods  must  know  that,  if  he 
gives  such  party  credit,  such  party 
cannot  refuse  to  pay  for  such  neces- 
saries and  prevent  the  collection  of 
the  purchase  price  thereof  while  the 
owner  of  perhaps  $2,000  worth  of 
property. 

Appellant  cites  decisions  of  the 
Minneso'ta  and  Michigan  courts  in 
support  of  his  position.  The  deci- 
sions of  these  courts  seem  to  rest 
upon  the  term  "any  debt,"  as  used  in 
those  sections  of  their  Constitutions 
corresponding  to  our  §  4,  art.  21. 
The  courts  of  those  states  hold  that 
their  Constitutions  give  to  the  legis- 
lature only  the  power  to  specify  the 
property  or  limit  the  amount  in 
value  that  shall  be  exempt;  they 
hold  that  then  the  property  so  speci- 
fied, or  property  to  the  amount 
named,  is  exempt  from  "any  debt," 
thus  holding  that  their  Constitutions 
take  from  the  legislatures  the  power 
to  differentiate  between  "debts."  We 
are  not  impressed  with  the  sound- 
ness of  the  reasoning  back  of  these 
decisions,  especially  when  con- 
sidered in  the  light  of  the  funda^ 
mental  proposition  that  a  state  legis- 
lature has  all  power  not  conferred 
upon   the   Federal   government   or 
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taken  from  it  by  the  state  Constitu- 
tion. 

Section  18,  art.  6,  Const.,  does  for- 
bid class  lesfiaiation  where  there  is 
no  sufficimt-  vrarrant  for  the  at- 
tempted classiflcaticm ;  but  it  is  uni- 
formly held  that  such  a  constitu- 
tional provision,  forbidding  only  a 
classification  between  persons  or 
things  which  are  "upon  the  same 
terms,"  does  not  forbid  legislatures 
from  making  classifications  based 
upon  difference  in  the  terms, — ^the 
conditions,  state,  or  circumstances 
surrounding  the  persons  or  things 
classified;  all  that  such  section  re- 
quires is  that  a  law  shall  have  sub- 
stantially the  same  application  as  to 
all  persons  or  things  under  sub- 
stantially the  same  conditions,  state, 
or  circumstances.  Bon  Homme 
County  V.  Bemdt,  13  S.  D.  309,  50 
L.RJI.  851,  83  N.  W.  833;  Re  Wa1> 
mm,  17  S.  D.  486,  97  N.  W.  463,  2 
Ann.  Cas.  821;  State  v.  Doran,  28 
S.  D.  486,  184  N.  W.  58;  Schaaf  v. 
South  Dakota  Rural  Credits  Bd.  39 
S.  D.  377,  164  N.  W.  964;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Westby,  102 
C.  C.  A.  65, 178  Fed.  619,  47  LuR.A. 
(N.S.)  97.  Absolutely  the  only  re- 
strictions placed  upon  the  legisla- 
ture by  §  4,  art.  21,  are  that  the 
right  of  every  debtor  must  be  recog- 
nized by  exemption  laws,  there  must 
be  a  homestead  exemption  to  "heads 
of  families,"  and  the  homestead 
must  be  defined  and  limited  in  value. 
Except  as  so  restricted,  the  power 
of  the  legislature  is  plenary.  The 
legislature  can  say  what  is  a  "rea- 
sonable amount  of  personal  prop- 
er^' 1»  be  exempt  in  case  of  a  head 


of  a  family  or  in  case  of  a  single 
person ;  iican  say  what  is  a  "reason- 
able" exemption  in  cases  of  debts 
for  necessities  purchased,  taking 
into  consideration  the  best  interests 
of  the  debtors  themselves  and  so  as 
to  assure  to  such  debtors  the 
"necessaries  of  life;"  it  can  fix 
the  law  so  that  a  man  with  ten 
children  can  hold  as  exempt  more 
clothing  and  food  than  the  man 
with  one  or  none;  it  can  amend 
§  2659,  not  only  so  as  to  dis- 
anguish  between  a  single  person  and 
a  married  person,  but  so  as  to  allow 
the  head  of  a  large  family  more 
than  the  head  of  a  small  family;  it 
can  enact  a  section  such  as  §  2660, 
which  it  could  not  do  if  our  col- 
leagues are  right;  it  can  exempt  pro- 
ceeds of  life  insurance  policies,  as 
it  does  in  §  2661,  but  could  not  do  if 
our  colleagues  are  right;  it  can  enact 
sections  such  as  §§  2668-2672,  no 
one  of  which  is  constitutional  under 
the  majority  holding. 

If  in  doubt  as  to  the  correctness 
of  our  conclusions,  we  should  re- 
solve such  doubt  in  favor  of  the  con- 
stitutionality of  the  statute, — not 
only  because  of  that  rule,  so  often 
announced  by  this  court,  that  no 
statute  should  be  held  unconstitu- 
tional unless  the  fact  of  its  uncon- 
stitutionality is  beyond  reasonable 
doubt,  but  because  of  almost  thirty 
years  of  universal  acceptance  of  and 
acquiescence  in  the  validity  of  our 
exemption  laws  by  the  peopte,  the 
legislators,  and  even  the  courts. 
6  R.  C.  L.  76-101 ;  12  C.  J.  714,  715. 

The  order  appealed  from  should 
be  afiirmed. 


ANNOTATION. 

Validity  of  statute  redacing  or  abolishing  exemption  as  agabist  particukr 

classes  of  claims. 


L  Statute  redncing  or  abolishing  exunp- 

tion  of  personalty,  1140. 
II.  Statute   alx^shiag    vested   TigtA  in 

homestead  exemption,  1143. 
III.  Rtde  in  Georgia,  1144. 

/.  Statute  reduetng  or  aboUahing  exemp- 
tion of  personalty. 

A  statute  reducing  or  abolishing 


the  general  exemption  of  personalty 
guaranteed  to  a  debtor  as  against  par- 
ticular classes  of  claims  is  generally 
held  to  be  invalid  as  class  legisla- 
tion, in  contravention  to  the  Federal 
and  state  Constitutions.  Burrows  t. 
Brooks  (1897)  118  Mich.  307,  71  N. 
W.   460;    Tuttle  v.   Strout    (1862)   7 
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Ifim.  4S5r  6ii.  874,  82  Am.  Dee.  108; 
Boffeidiiur  V.  Mengelkoeh  (1915)  129 
MiBB.  184»  162  N.  W.  185.  See  also 
Coleman  v.  Ballandi  (1875)  22  Bfinn. 
144;  Bull  T.  Genroe  (1860)  18  Wis. 
240.  And  see  the  reported  case 
(OliBABY  T.  Cboghan,  ante,  1184). 

Thus,  in  Burrows  v.  Brooks  (1897) 
113  Mich.  307,  71  N.  W.  460,  wherein 
it  appeared  that  the  defendant,  as  a 
sheriff,  had  levied  on  a  wagon  owned 
by  the  plaintiff  and  used  in  his  bbsi- 
ness  as  a  drayman,-  in  order  to  satisfy 
a  judgment  for  personal  labor,  the 
court  held  that  the  proper^  in  ques- 
tion was  exempt  under  a  statute  (2 
How.  Stat  sabd.  8,  §  7686),  and  that 
another  act  (§  1  of  Act  No.  14,  Public 
Aete  1886  [8  Hew.  Stat  §  1717a7) 
which  limited  the  right  of  «xeo4>tion 
in  eaaes  where  execution  was  issued 
OB  a  jadtnent  for  personal  labor  was 
unconstitutional  and  void,  being  class 
legislation  and  in  eontravention  of 
§  1,  art  16,  of  the  (Constitution  of  the 
state  of  Michigan,  which  provided  as 
follows:  "The  personal  property  of 
every  resident  of  this  state,  to  consist 
of  such  property  only  as  shall  be 
designated  by  law,  shall  be  exempted, 
to  the  amount  of  not  lees  than  $500, 
from  sale  on  execution  or  other  final 
process  of  any  court,  issued  for  the 
collection  of  any  debt  contracted  after 
the  adoption  of  this  Constitution." 

And  in  TuUle  v.  Strout  (1862)  7 
Minn.  465,  Gil.  374,  82  Am.  Dec.  108, 
the  question  was  eaised  as  to  the  coa- 
stitationality  of  an  act  entitled,  "An 
Act  for  a  Homestead  Exemption," 
passed  March  12, 1858,  which  provided 
for  a  homestead  exemption,  but  ex- 
cepted from  the  operation  of  the  ex- 
eaniitioD  deirts  for  wagea  doe  clerks, 
l*borers,  and  mechanics.  The  court 
held  that  the  part  of  the  act  which 
excluded  tiie  specific  class  of  debts 
noMitioned  from  its  operation  was  un- 
e«ttrtitotioaal  and  void,  as  it  erected 
m  diatiaetion  as  to  pa<«iealar  classes 
of  debts,  saying:  In  regard  to  the 
qnestion  iwsed  1«y  the  9laintiff,we 
eaaaot  resist  the  conclosion  that. the 
9th  secttoa  of  the-  aotcoaftiots  wttli' 
f  12  4ir  the  Bill  of  Ri^tts.    The  lan- 


guage of  the  Constitution  is  too  plain 
to  admit  of  a  serious  doubt  eWier  as 
to  its  interpretation  or  application  to 
the  act  under  consideration.  'A  rea- 
sonable amount  of  property  shall  be 
exempt  from  seizure  or  sale  for  the 
payment  of  any  debt  or  liability.' 
This  includes  debts  or  liabilities  of 
every  kind  or  description,  without  ex- 
ception; and  it  certainly  requires  no 
argument  to  show  that  a  sum  of  money 
due  for  services  rendered  by  a  clerk, 
laborer,  or  mechanic  is  a  debt  or  lia- 
bility. The  Constitution  makes  no  ex- 
ception in  favor  of  any  particular 
class  of  persons  or  kind  of  debts  or 
liabilities;  nor  should  we  recognize 
the  right  of  the  legislature  to  make 
any  such  distinctions.  If  one  class  of 
persons,  or  kind  of  debts  or  liabilities, 
may  be  excepted,  all  may  be;  and  the 
constitutional  provision  might  thus  be 
rendered  entirely  nugatory." 

In  Bofferding  v.  Mengelkoeh  (1915) 
129  Minn.  184,  162  N.  W.  136,  the  court 
held  that  a  proviso  (Laws  1913,  p.  524, 
chap.  376,  Gen.  Stat  1913,  §  7951, 
subd.  16)  which  excluded  from  the 
operation  of  the  General  Exemption 
Law  debts  contracted  for  necessaries 
supplied  to  the  debtor  was  invalid  and 
void.  The  court  said:  "The  settled 
law  of  this  state  from  iihe  very  be- 
ginning, under  Const  art.  1,  §  12,  has 
been  that  unless  specifically  author- 
ized by  the  Constitution,  there  can  be 
no  discrimination  in  favor  of  any  debt 
or  class  of  debts,  excepting,  of  course, 
such  as  the  property  is  specifically 
subject  to  when  acquired  by  the 
debtor." 

In  Rogers  v.  Brackett  (1886)  34 
Minn.  279,  25  N,  W.  601,  it  was  held 
that  a  statute  (Gen.  Stat  1878,  chap. 
66,  §  811).  which  provided  that  prop- 
erty, otherwise  sxempt,  was  subject  to 
exeotttien  upon  any  judgment  rwadered 
in  an  action  £or  its  purchase  pries, 
was  nst  nnconstitntioaal  as  class  Isff- 
islstien,  and  tiiat  the  doctrine  tuaor- 
ciated  in  Tuttle  v.  Stront  (Minn.)  su- 
pra, dtd  net  apply.  The  court  said: 
"The  ioapplicabUity  nt  [this  case]  to 
tiie  case  kt:lwr  is  appu^  wOmb  we 
consider  the  positlDn  ot  tbe  buyer  of 
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personal  property  in  this  state.  He 
buys  and  takes  the  property  subject 
to  §  311;  that  is  to  say,  subject  to  the 
right  of  his  vendor  as  against  him  to 
seize  the  propeirty  upon  execution  to 
satisfy  a  judgment  recovered  in  an 
action  for  the  purchase  money.  The 
property  passes  to  the  buyer  subject 
to  this  quasi  vendor's  lien.  Of  course, 
the  buyer's  right  of  exemption  does 
not  extend  any  further  than  to  pro- 
tect his  right  in  the  property,  nor  so 
as  to  prevent  any  other  person  from 
asserting  and  enforcing  his  right 
therein  or  thereto,  whatever  it  may 
be.  The  buyer's  right  in  the  property, 
being  its  general  ownership,  is  subject 
to  the  paramount  right  of  the  vendor 
to  make  the  purchase  money  out  of  it 
in  the  way  provided  by  §  311.  That 
this  does  not  infringe  the  constitu- 
tional provision  as  to  exemptions,  or 
encroach  upon  the  doctrines  of  the 
case  cited,  is,  in  our  opinion,  entirely 
clear  without  further  comment." 

In  Coleman  v.  Ballandi  (1876)  22 
Minn.  144,  there  was  involved  an 
amendment  to  the  Homestead  Exemp- 
tion Act,  adopted  in  1869,  which  read 
as  follows:  "Such  exemption  shall 
not  extend  to  any  contract  for  a  lien, 
or  upon  which  a  lien  would  arise  un- 
der the  lien  laws  of  the  state,  for  work 
done  or  material  furnished  in  the  erec- 
tion or  repair  of  a  dwelling  house,  or 
other  building,  on  said  land."  It  was 
held  that  the  act  was  only  what  it 
purported  to  be,  an  amendment  of  a 
section  of  the  statute  relating  to  home- 
stead exemptions,  and  excepting  from 
its  operation  cases  founded  on  a  "con- 
tract for  a  lien,  or  upon  which  a  lien 
would  arise  under  the  lien  laws  of  the 
state."  So,  it  appearing  tiiat  the 
plaintiff  sought  to  assert  a  lien,  not 
created  by  statute  or  agreement,  on 
the  homestead  of  his  debtor,  as  a  ma- 
terialman, the  court  said :  "Assuming 
that  the  legislature  intended,  by  this 
amendment,  specifically  to  give  to  a 
materialman,  in  the  absence  of  any 
agreement,  the  right  to  secure  and  en- 
force his  claim  as  a  lien  upon  his 
debtor's  homestead,  and  that  the  sec- 
tion as  amended  is  susceptible  of  sach 
a  constmction,  it  could  not  be  upheld 


as  a  eonstitutional  exercise  of  legis- 
lative power  under  §  12  of  the  Bill  of 
Rights.  This  provision  of  the  Consti- 
tution imposes  upon  the  legislature 
the  duty  of  exempting  from  seizure 
or  sale,  for  the  payment  of  any  debt 
or  liability,  a  reasonable  amount  of 
property,  and  of  determining  such 
amount  by  law.  In  the  discharge  of 
this  duty,  and  the  exercise  of  its  un- 
doubted power,  its  judgment  and  dis- 
cretion as  to  the  amount  of  the 
exemption,  and  its  reasonableness,  are 
flnal  and  conclusive,  and  it  may  in- 
crease or  diminish  such  amount  from 
time  to  time  according  to  its  own 
views  of  an  enlightened  public  policy. 
Beyond  this,  however,  it  cannot  consti- 
tutionally go.  Discrimination,  in  its 
ocemption  laws,  between  different 
classes  of  creditors  and  kinds  of  debt 
or  liabilities,  is  a  species  of  class  leg- 
islation which  is  absolutely  prohibit- 
ed. This  must  be  regarded  as  the  set- 
tled doctrine  in  this  state." 

In  the  reported  case  (0'L£ABY  v. 
Gboghan,  ante,  1184)  the  court  holds 
that  an  act  (Laws  1911,  chap.  ISO, 
Rev.  Code  1919,  §  2668)  which  ex- 
cludes from  the  operation  of  the  Gen- 
eral Exemption  Law  certain  claims  of 
laborers,  mechanics,  and  physicians, 
is  invalid  and  unconstitutional,  ia  that 
it  granted  special  privileges  to  a  class 
of  creditors  not  enjoyed  by  all,  in  con- 
travention to  §  18,  art  6t  of  the  Consti- 
tution, which  provides:  "No  law  shall 
be  passed  granting  to  any  citizen, 
class  of  citizens  or  corporation,  priv- 
ileges or  immunities  which  upon  the 
same  terms  shall  not  equally  belong 
to  all  citizens  or  corporations." 

See  also  Bull  v.  Conroe  (1860)  IS 
Wis.  234,  wherein  there  is  dictum  to 
the  effect  that  the  legislature,  in 
enacting  laws  reducing  the  ddi>tor's 
right  to  exemption,  could  so  legislate 
by  general  laws  only,  and  that  local 
or  special  legislation  upon  the  priv- 
ileges of  debtors,  which  would  deprive 
those  residing  in  certain  places,  or  be- 
longing to  particular  classes,  of  the 
advantages  conferred  by  law  upon 
others,  coold  not  be  sustained. 

But  in  MclEbide  v.  Reitz  (1877)  19 
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Kan.  126,  wherein  it  appeared  that  J;he 
defendant  sheriff  levied  upon  certain 
property  of  the  plaintiff  which  the 
latter  contended  was  exempt,  the  sher- 
iff justified  the  seizure  under  §  6  of 
the  Exemption  Law  of  1868  (Gen.  Stat 
474),  which  read  as  follows:  "Sec.  6. 
None  of  the  personal  property  men- 
tioned in  this  act  shall  be  exempt  from 
attachment^  or  execution,  for  the 
wages  of  any  clerk,  mechanic,  labor- 
er, or  servant."  The  plaintiff  claimed 
that  this  section  was  unconstitutional 
and  void  because  it  was  unequal  and 
partial  legislation,  class  legislation, 
.and  not  within  the  powers  of  the  leg- 
islature, being  in  contravention  of 
§  17,  art.  2,  of  the  Constitution,  which 
provided  as  follows:  "All  laws  of  a 
general  nature  shall  have  a  uniform 
operation  throughout  the  state ;  and  in 
all  cases  where  a  general  law  can  be 
made  applicable,  no  special  law  shall 
be  enacted."  The  court  held  that  the 
legislature  had  full  power  to  pass  the 

In  Haizlip  v.  Haizlip  (1912)  240  Mo. 
392,  144  S.  W.  861,  wherein  an  act 
(Eev.  Stat  1909,  §  8296)  was  assailed 
as  unconstitutional  in  that  it  excluded 
from  exemption  all  property  in  a  pro- 
ceeding instituted  by  a  married  wo- 
man for  maintenance,  or  an  order 
issued  to  enforce  a  decree  for  alimony, 
the  court  held  that  the  act  was  not 
obnoxious  to  the  constitutional  pro- 
visions (Mo.  Const  art.  4,  §  63,  subd. 
17)  which  prohibited  the  passage  of 
any  special  law,  since,  as  the  act  ap- 
plied in  general  to  all  married  women, 
and  all  wives,  before  or  after  divorce, 
it  was  a  general,  and  not  a  special, 
law,  and  hence  not  forbidden  by  the 
Gonstitatioii. 

It.  statute  dbolishing  vetted  right  in 
homestead  exemption. 

•  A  statute  which  attempts  to  abolish 
as  against  claims  of  a  particular  class 
the  right  to  an  exemption  existing  un- 
der a  constitutional  provision  is  in- 
valid. Gumming  v.  Bloodworth  (1882) 
87  N.  C  88;  Volker-Scowcroft  Lumber 
Co.  V.  Vance  (1907)  32  Utah,  74,  125 
Am.  St  Rep.  828,  88JPac.  896;  Slyfield 
V.  Willard  (1906)  48  Wash.  179,  86 
Pac.  392;  Donaldson  v.  Volts  (1881) 
19  W.  Va.  156. 


Thus,  in  Donaldson  v.  Voltz  (W. 
Va.)  supra,  there  was  under  consid- 
eration a  Constitution  (art.  6,  §  48) 
which,  in  creating  a  homestead  exemp- 
tion, provided  as  follows:  "Any  hus- 
band or  parent  residing  in  this  state 
or  the  infant  children  of  deceased 
parents  may  hold  a  homestead  of  the 
value  of  $1,000,  and  personal  proper- 
ty to  the  value  of  $200,  exempt  from 
forced  sale,  subject  to  such  regula- 
tions as^  shall  be  prescribed  by  law. 
Provided,  that  such  homestead  exemp- 
tion shall  in  no  wise  affect  debts  or 
liabilities  existing  at  the  time  of  the 
adoption  of  this  Constitution ; .  and 
provided  further,  that  no  property 
shall  be  exempt  from  sale  for  taxes 
due  thereon  or  for  the  payment  of 
purchase  money  upon  said  property  .or 
for  debts  contracted  for  the  erection 
of  improvements  thereon."  By  a  sub- 
sequent act  of  the  legislature  (Acts 
1872-78,  §  6,  chap.  193)  it  was  enacted 
as  follows:  "No  exemption  claimed 
under  the  provisions  of  this  act  shall 
affect  or  impair  any  claim  for  tiie  pur- 
chase money  of  the  personal  estate,  in 
respect  to  which  such  exemption  is 
claimed,  or  any  claim  for  work  or 
labor  performed  in  a  family  as  a  do- 
mestic, or  any  voluntary  lien  on  such 
estate  given  by  the  owner  thereof,  or 
any  proceeding  for  the  collection  of 
taxes  on  county,  district  or  township 
levies,  or  any  debt  created  for  funeral 
expenses,  or  any  claim  where  the  debt- 
or is  removing  or  about  to  remove  his 
property  out  of  this  state  with  intent 
to  defraud  his  creditors,  or  for  rent 
upon  a  lease  which  has  not  been  due 
more  than  a  year."  The  court  held 
that  the  act  was  unconstitutional  and 
void,  the  legislature  having  no  power 
to  defeat  the  right  to  a  homestead  ex- 
emption guaranteed  and  created  by 
the  Constitution,  saying:  "To  recog- 
nize the  existence  of  such  a  power 
would  be  in  effect  to  say  that  this  pro- 
vision of  the  organic  law  is  liable  to 
be  defeated  entirely  at  the  will  of  the 
legislature.  It  is  true  that  the  exemp- 
tion was  to  be  'subject  to  such  reg- 
ulations as  may  be  prescribed  by  law;' 
but  this  power  to  regulate  certainly 
does  not  mean  the  power  to  destroy. 
Where   a   constitution   establlBhes   a. 
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right,  but  has  not  partienlarly  desig- 
nated the  manner  of  its  exmreise,  it 
is  within  the  constitational  Umlts  of 
the  legislative  power  to  adopt  all  nec- 
essary regulations  in  regard  to  the 
time  and  mode  of  exercising  it,  which 
are  reasonable  and  uniform  and  de- 
signed to  secure  and  facilitate  the 
exercise  of  such  right.  Such  a  con- 
struction weald  afford  no  warrant  for 
such  an  eorercise  of  the  legislative 
power  as,  under  the  pretense  of  reg- 
ulating, should  subvert  or  destroy  the 
right  itself." 

In  Gumming  v.  Bloodworth  (1882) 
87  N.  C.  88,  there  was  involved  the 
Constitution  of  the  state  of  North  Car- 
olina (art  10,  §§  2,  4)  which  created  a 
homestead  exemption  and  expressly 
excepted  from  its  operation  liability  to 
sale  for  taxes,  obligations  created  for 
the  purchase  of  the  premises,  and  the 
lien  of  laborers  and  mechanics.  The 
court  held  that  an  act  of  the  legisla- 
ture (Battle's  Rev.  chap.  65  [1869- 
70])  giving  to  one  who  furnished 
materials  a  Hen  on  the  land  was  in- 
valid and  unconstitutional,  as  the  re- 
ception was  not  provided  for  by  the 
Constitution,  saying:  "The  home- 
stead being  a  right  created  and  vested 
by  the  Constitution,  with  the  excep- 
tions to  the  exemptions  defined  and 
enumerated  in  the  same,  it  was  not  in 
the  power  of  the  legislature  to  impair 
or  abridge  its  efficacy  for  the  purposes 
of  its  creation  by  adding  other  excep- 
tions. To  hold  that  the  legislature  can 
exercise  such  a  power  would  be  con- 
ceding to  it  the  right  to  override  the 
Constitution  and  frustrate  the  inten- 
tion of  its  framers." 

In  Volker-Scowcroft  Lumber  Co.  v. 
Vance  (1907)  32  Utah,  74,  125  Am.  St. 
Rep.  828,  88  Pac.  896,  wherein  it  ap- 
peared that  a  homestead  exemption  to 
the  value  of  91,500  was  created  1^  the 
Constitution,  with  no  exeeptions 
(Coast  art  22,  §  1),  the  court  held 
that  the  homestead  statute  (Rev.  Stat. 
1898,  §  116a)  which  provided  that  a 
homestead  was  subject  to  execution  in 
satisfactien  of  jsdgments  obtained  on 
debts  secarcd  by  neohanies'  or  labor< 
ers'  Ueas  was  invalid,  as  the  legisla- 
ture did  aot  have  the  power  to  make 
the  homestead  mbjert  to  sale  for  a 


particular  debt  in  contraven^n  to 
the  constitutional  exemption  stated 
above. 

In  Slyfield  v.  Willard  (1906)  48 
Wai^  179,  86  Pac.  892,  the  court  con- 
ludered  a  statute  (Hal.  Code,  §  5254 
[P.  C.  §  847])  adcqtted  in  territorial 
days,  which  provided  that  a  party 
could,  by  agreement  in  writing,  waive 
the  right  to  a  homestead  exemption. 
The  court  held  that  this  section  was 
nullified  by  the  subsequent  adoptioB 
of  a  Constitution  providing  as  follows: 
"The  legislature  shall  protect  by  law 
from  forced  sale  a  certain  portion  of 
the  homestead  and  other  property  of 
all  heads  of  families."  The  eonrt 
said:  "The  question  is  .  .  .  pre- 
sented as  to  whether  §  SZ6A  of  Bal- 
lihger'g  Code  (enacted  in  territorial 
days)  is  repugnant  to  art  IB  of  the 
Constitution.  In  so  far  as  it  purports 
to  justify  an  executory  contract  of  the 
head  of  a  family  whereby  he  agrees 
to  waive  all  of  his  exemptions,  we 
think  it  is  repugnant.  The  purposes 
of  a  constitutional  provisien  or  stat- 
ute allowing  exemptions  are  to  pre- 
vent the  weak  from  being  overreached 
by  the  strong,  to  prevent  pauperism, 
to  guard  the  impecunious  from  their 
want  of  caution,  to  protect  the  fam- 
ilies and  other  dependents  of  persons 
to  whom  exemptions  are  allowed,  to 
guard  the  improvident  and  unfor- 
tunate against  penury  and  want,  and  to 
save  the  state  and  the  community  from 
the  burden  and  disagreeable  conse- 
quences that  experience  has  shown  to 
be  a  natural  result  of  laws  subjecting 
all  of  the  property  of  d^Mon  to  the 
demands  of  their  creditors.  If  §  6854 
had  been  enacted  since  the  adofition  of 
the  Constitution,  we  do  not  think  it 
could  be  seriously  contended  that  the 
portion  in  question  would  not  be  ob- 
noxious to  the  constitutional  provision 
mentioned.  If  so,  it  would  seem  that 
the  adoption  of  the  Constitution  most 
have  had  the  effect  of  annulling  that 
portion  of  said  statute." 

Mil.  Bute  in  0«mv<o. 
In  Greorgia  two  cases  have  paasad 
on  the  validity  of  a  statute  redaciag 
or  abolishing  the  rig^t  to  exemption 
as  agalnal;  particular  olaaMs  of  claims. 
In  neither  of  tiiese  cases  was  the  qaea- 
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tUm  wt  eljws  legisl«ti«B  considered, 
but  th«  statute  (Act  of  February  27, 
1874)  involved  in  each  case  was  up- 
held as  not  abrogating  a  vested  right 
to  exemption  in  the  debtor,  or  impair- 
ing the  obligation  of  contracts.  Spar- 
ger ▼.  Cumpton  (1875)  64  Ga.  356; 
Harris  t.  GHeout  (187S)  56  (Se.  94 

In  Harris  ▼.  Glenn,  supra,  it  was 
contended  tiiat  a  statute  (Act  of  Feb- 
ruary 27,  1874)  which  so  amended  a 
Ciode  section  as  to  exclude  the  exemp- 
tion right  as  against  a  debt  for  pur- 
chase money  was  unconstitutional  and 
void  in  tiiat  it  abolished  a  vested  right 
of  exemption  in  the  debtor.  The  court 
held  that  the  legislature  had  the  pow- 
er to  reduce  or  abolish  the  right  of 
exemption,  and  that  the  modification 
in  the  above  act  was  not  unconslitu- 
tional,  as  there  was  no  vested  right 
in  the  debtor  to  the  exemption.  The 
court  said:  "Debtors  have  no  vested 
right  not  to  pay  their  debts.  What 
they  have  and  what  they  acquire  the 
state  may  subject  to  legal  process  for 
the  satisfaction  of  creditors.  If  the 
state  will  furnish  the  process  and  al- 
low it  to  run,  nothing  that  debtors  own 
is  beyond  its  reach.  There  is  no  fast- 
ness that .  can  afford  shelter  against 
the  public  authority.  Exemption  of 
property  from  levy  and  sale  for  the 
payment  of  debts  is  but  a  privilege  for 
the  time  being, — mere  grace  and  favor, 
dependent  on  the  will  of  the  state.  An 
exemption  which  exists  by  statute  may 
be  reduced  or  withdrawn  by  statute; 
and   even    constitutional    exemptions 


may  be  tenninated  by  the  same  power 
that  created  them,  the  people  express- 
ing their  sovereign  will  by  amendment 
of  the  organic  law.  Exemption  is  but 
a  statutory  or  constitutional  shield, 
which,  being  removed,  the  exposure 
to  process  is  the  same  as  if  it  had  nev- 
er been  iaterposed.  ...  So  long 
as  the  law  exists  by  which  exemption 
is  granted  and  secured,  the  right  to 
enjoy  the  exemption  exists  and  should 
have  the  same  protection  from  judicial 
tribunals  that  is  accorded  to  any  other 
right.  But  when  the  law  is  gone  the 
right  is  gone." 

In  Sparger  v.  Cumpton,  supra,  it 
was  hcdd  that  the  same  act  did  not 
impair  the  validity  of  contracts  be- 
cause it  enlarged  the  creditor's  rem- 
edy. The  court  said:  "It  is  said  liiat 
the  Act  of  1874,  if  so  applied,  would 
impair  the  obligation  of  the  contract, 
or  devest  the  vested  rights  of  the 
debtor.  It  is  an  entirely  new  view  of 
the  constitutional  provision  prohibit- 
ing the  states  from  impairing  the  ob- 
ligation of  contracts  to  say  that,  under 
it,  the  states  cannot  give  new  and 
larger  remedies  than  before.  To  take 
away  remedies — ^to  lessen,  by  any 
large  measure,  the  property  a  creditor 
may  go  upon  to  collect  his  debt — ^may 
impair  the  obligation  of  the  contract; 
but  to  say  that  to  give  a  greater  reach 
to  the  creditor's  arm  is  to  impair  the 
contract  on  the  other  side  is,  indeed, 
pushing  the  doctrine  very  far." 

W.  J.  K. 


DAISY  THOMAS,  by  Next  Friend, 

V. 

PKOCTOB  ft  GAMBLE  MANUFACTURING  CIOMPANY,  Afipk 

SMpreme  Cou«e->  JTorvfc  A,  10X0. 
(104  Kan.  432,  179  Pac.  372.) 


Ill  conpenaaMm  —  injury  daring  noon  intermission. 
1.  In  an  action  under  the  Workmen's  Compensation  Law  there  was  evi- 
dence iliat  the  plaintSif,  a  seventeen-year-old  girl,  who  was  paid  by  the 
hour,  was  injured  during  a  half-hour  intemussion  at  neon,  while,  altiioui^ 
at  liberty  to  leave  the  premises,  she  remained  tiiere  and,  aftn:  eating  bar 

Seadnotes  1  and  2  by  MaaoH,  J. 
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lunch,  engaged  with  fellow  employees,  in  accordance  with  a  custom  known 
to  and  approved  by  her  employer,  in  riding  on  a  truck,  her  injury  being 
caused  by  falling  from  the  truck  while  it  was  being  drawn  by  a  fellow 
employee.  Held,  that  a  finding  was  justified  that  the  accident  occurred 
in  the  course  of  her  employment. 

[See  note  on  this  question  beginmng  on  page  1151.] 

—  arising  out  of  employment. 

2.  It  la  further  held  that  the  evidence 
stated  was  suflScient  to  support  a  find- 
ing that  the  plaintiff's  injury  arose  out 
of  her  employment 


-accident  —  what  is. 

3.  The  fall  of  an  employee  from  a 
hand  truck  upon  which  he  was  riding 
for  amusement,  when  it  was  suddenly 
turned  by  those  drawing  it,  is  an  acci- 
dent within  the  meaning  of  the  Work- 
men's Compensation  Act. 

Appeal  —  conflict  of  evidence  —  eif  ect. 

4.  In  an  action  by  an  employee  in- 
jured while  riding  for  amusement  on  a 


hand  truck,  in  which  judgment  has  been 
entered  for  plaintiff,  any  conflict  in  evi- 
dence as  to  the  attitude  of  the  onployer 
towards  the  use  of  the  truck  for  that 
purpose  must,  on  appeal,  be  resolved  in 
favor  of  plaintiff. 
Workmen's  compensation  —  injury 
arising  «ut  of  employment 
5.  An  injury  must  be  considered  as 
arising  out  of  and  in  the  course  of  the 
emplojTnent,  within  the  meaning  of  the 
Workmen's  Compensation  Act,  if  it  was 
a  direct  and  natural  result  of  a  risk 
reasonably  incident  to  the  employment 
in  which  the  injured  person  was  en- 
gaged. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wyan- 
dottp  County  in  favor  of  plaintiff  in  an  action  brought  under  the  Work- 
men's Compensation  Act  to  recover  damages  for  personal  injuries  acci- 
dentally received  by  plaintiff  while  in  defendant's  employ.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  K.  Cnbbison  and  William     Kan.   218,    170   P^c    801;    Hull^  v. 


6.  Holt,  for  appellant: 

There  is  nothing  in  the  title  of  the 
Workmen's  Compensation  Act  to  indi- 
cate that  an  employee  should  recover 
compensation  for  injuries  received  dur- 
ing nonworking  hours,  and  at  a  time 
when  the  employee  controlled  his  own 
time,  by  reason  of  any  injuries  received 
while  engaged  in  recreation  ort)lay  for 
his  own  amusement,  unless  caused  by 
the  negligence  of  the  master. 
*  Sedlock  V.  Carr  Coal  Min.  &  Mfg. 
Co.  98  Kan.  680,  L.R.A.1917B,  872,  159 
Pac,  9;  Milwaukee  v,  Althoff,  156  Wis. 
68,  L.R.A-1916A,  827,  145  N.  W.  238, 
4  N.  C.  C.  A.  110. 

Messrs.  Arthur  J.  Stanley  and  Guy 
E.  Stanley,  for  appellee: 

Taking  into  consideration  the  long- 
continued  practice  of  the  use  of  trucks 
by  girls  in  the  employ  of  the  defend- 
ant, the  scope  of  employment  had  been 
so  enlarged  as  to  make  it  a  proper  mat- 
ter for  the  jury  to  pass  upon  whether 
the  use  of  the  truck  in  the  manner 
which  resulted  in  the  injury  was  rea- 
sonably incident  to  the  employment. 

Stuart  V.  Kansas  City,  102  Kan.  307, 
171  Pac.  918;  Monson  v.  Batelle,  102 


Moosbrugger,  88  N.  J.  L.  161,  LJt.A. 
1916C,  1205,  95  Atl.  1007;  Bayner  ▼. 
Sligh  Furniture  Co.  180  Mich.  168, 
L.R.A.1916A,  22,  146  N.  W.  665,  Ann. 
Cas.  1916A,  886,  4  N.  C.  C.  A.  851; 
Lane  v.  Lusty  [1915]  8  K.  B.  230. 
[1916]  W.  N.  252,  84  L.  J.  K.  B.  N.  S. 
1342,  118  L.  T.  N.  S.  615,  8  B.  W.  C.  C. 
518;  Plumb  v.  Cobden  Flour  Mills  Co. 
Ann.  Cas.  1914B,  503,  note;  White  v. 
Kansas  City  Stock  Yards  Co.  104  Kan. 
90,  177  Pac.  522. 

Mason,  J.,  delivered  the  opinion  of 
the  court: 

Daisy  Thomas,  an  employee  of 
the  Proctor  &  Gamble  Manufactur- 
ing Company,  about  seventeen  years 
of  age,  recovered  a  judgment  against 
her  employer  under  the  Workmen's 
Compensation  Law  (Gen.  Stat.  1915, 
§§  5896  et  seq.)>  and  the  defoadaiit 
appeals. 

The  principal  question  involved  is 
whether  the  plaintiff's  injury  was 
one  arising  out  of  and  in  the  course 
of  her  employment.  A  suggestion 
is  made  that  it  did  ilot  result  ftom 
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accident,  but  the  occurrence  relied 

>.    worfc-e.'.  "P°"  '^^^^"^  clearly 

•ompesMttoM-     to  fall  within  the 
wk"to.*~  definition    of    that 

term.  The  evidence 
in  behalf  of  the  plaintiff  tended  to 
show  these  facts:  She  had  been 
working  for  the  defendant  a  little 
over  five  months.  Her  hours  were 
from  7  to  12  and  from  12 :30  to  5 :30, 
except  on  Saturdays,  when  she  did 
not  work  in  the  afternoon.  She  was 
paid  by  the  hour.  Her  custom  was 
to  take  her  lunch  with  her  and  eat 
during  the  interval  between  noon 
and  12:30  which  was  allowed  for 
that  purpose,  in  the  room  where  she 
worked,  with  the  other  girls  in  her 
department,  seven  or  eight  in  num- 
ber. The  eating  of  lunch  generally 
occupied  about  fifteen  minutes.  In 
the  remaining  fifteen  minutes  the 
girls,  including  the  plaintiff,  were 
in  the  habit  of  amusing  themselves 
by  riding  on  a  small  truck  used  in 
their  department  to  pull  boxes  on. 
The  girls  had  asked  the  foreman  of 
this  department  if  they  could  do 
this,  and  he  had  told  them  they 
could,  but  to  be  careful,  and  that  he 
did  not  want  any  men  up  there.  He 
knew  of  the  practice  and  did  not  ob- 
ject to  it,  nor  did  any  other  repre- 
sentative of  the  company.  During 
the  noon  half  hour  the  girls  were  at 

•  liberty  to  go  where  they  pleased. 
They  hardly  ever  went  down  to  the 
restaurants,  however,  because  of  the 
shortness  of  the  time.  If  they  did 
so  they  had  to  run  in  order  to  be 
back  by  12:30.  On  the  day  of  the 
accident  one  girl  was  drawing  the 
truck,  while  the  plaintiff,  with  two 
others,  were  kneeling  on  it.  They 
had  ridden  from  the  powder  room 
where  they  worked,  into  the  ware- 
room,  and  were  near  the  door  be- 
tween the  two  on  the  return  trip, 
when  in  turning  a  comer  the  truck 
slid,  and  one  girl  jumped  off.  The 
other  two  fell  to  the  floor,  the  plain- 
tiff receiving  injuries  to  her  knee 
and  ankle.  This  was  a  few  minutes 
before  12:30. 

The  evidence  for  the  defendant 
tended  to  show  these  facts:  The 
company  Imd  a  lawn  and  recreatioii 
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ground,  about  an  acre  in  extent, 
fenced  in  with  its  buildings,  and  5 
or  6  acres  outside,  including  a  ball 
ground,  all  of  which  were  accessible 
to  the  employees  when  not  at  work. 
The  defendant  had  no  control  over 
them  during  the  noon  intermission. 
Usually  at  this  time  half  of  the  girls 
went  down  to  a  restaurant  on  or 
near  the  factory  premises.  The 
work  of  the  girls  in  the  plaintiff's 
department  was  putting  paper  box- 
es on  the  powder  machine.  ITiey 
had  nothing  to  do  with  the  trucks, 
which  were  handled  by  men.  The 
assistant  superintendent  had  cau- 
tioned the  plaintiff  against  using 
the  trucks,  telling  her  that  it  was 
against  the  rules  and  very  danger- 
ous. He  knew  the  girls  had  ridden 
on  the  trucks,  and  he  and  other  rep- 
resentatives of  the  company  fre- 
quently warned  them  against  the 
practice.  The  subforeman  of  the 
powder  room  (called  the  f orenaan  by 
the  plaintiff)  had  no  authority  to 
permit  the  girls  to  use  the  trucks  as 
playthings.  All  the  foremen  were 
instructed  to  prevent  the  girls  from 
getting  on  the  trucks. 

1.  The  conflict  of  evidence  as  to 
the  attitude  of  the  company  toward 
the  girls'  practice  of  playing  with 

the  trucks  must,  of    Appeal-con- 

course,  be  resolved  *ict  of  evidence 
in  favor  of  the  plain-  -«■"*«*• 
tiff.  In  order  for  the  judgment  to 
be  upheld  the  evidence  must  have 
warranted  two  findings — ^that  the 
plaintiff  was  injured  in  the  course 
of  her  employment,  and  that  the  in- 
jury arose  out  of  her  employment. 
The  fact  that  she  was  working  by 
the  hour,  and  that  the  accident  took 
place  out  of  working  hours,  does 
not  conclusively  establish  that  it  did 
not  occur  in  the  course  of  her  em- 
ployment. The  shortness  of  the  in- 
termission suggests  that  it  was  the 
expectation  that  most  of  the  em- 
ployees would  remain  on  the  prem- 
ises, and  the  practice  shown  by  the 
evidence  confirms  this.  The  purpose 
of  the  plaintiff  and  her  associates  in 
remaining  in  the  factory  after  their 
lunch  had  been  eaten  was  presum- 
ably to  be  on  hand  when  work  corn- 
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menced,  in  order  tiiat  there  might 
be  no  delay — a  matter  in  which  the 
employer  had  an  obvious  interest. 
Their  situation  was  quite  like  tiiat 
of  a  woriouan  who  arrives  at  the 
factory  and  is  fully  pr^iared  to  be- 
gin work  a  few  minutes  before  the 
whistle  Mows.  In  the  leading  Eng- 
lish case  on  the  subject,  which  has 
been  frequently  cited  with  approval 
in  this  country,  the  scope  of  iiie  deci- 
sion was  fairly  indicated  by  this 
language  of  the  headnote:  "A  work- 
man was  paid  by  the  hour  for  the 
number  of  hours  per  week  that  he 
was  actually  engaged  on  his  work, 
not  including  the  midday  dinner 
hour.  During  that  hour  he  was  at 
liberty  to  stay  and  take  his  meal  on 
the  premises,  or  to  go  elsewhere.  He 
stayed  on  the  premises,  and  sat 
down  to  eat  his  dinner,  and  while 
so  doing  a  wall  fell  upon  him  and 
he  was  injured.  .  .  .  Held,  that 
during  the  dinner  hour  there  had 
been  no-  break  in  the  employment 
of  the  workman,  and  that  he  was  en- 
titled to  claim  compensation."  Blo- 
velt  V.  Sawyer  [1904]  1  K.  B.  271. 

In  the  opinion  of  the  master  of 
the  rolls  the  whole  situation  was 
gone  over  in  these  words:  "On  the 
evidence  as  it  stands  on  the  judge's 
notes  I  should  have  felt  no  diiiiailty, 
because  it  would  appear  prima  facie 
to  indicate  that  the  man  was  in  his 
master's  employment  during  the 
whole  of  each  day,  from  the  time  at 
which  he  went  to  his  work  to  the 
time  when  he  came  away,  and  equal- 
ly during  the  dinner  hour,  if  he 
stayed,  as  during  any  other  part  of 
the  time.  He  wouki  be  there  on  the 
contract  with  his  master  during  all 
thote  hours,  either  directiy  in  or- 
der to  do  that  for  which  he  was  em- 
ployed, or  iwr  aome  puipose  ancil- 
lary thereto.  That  would  embrace 
all  his  movemoits  within  the  ambit 
of  the  factory,  going  or  comh>g  or 
stopping  there  for  any  purpose  an- 
cillary to  his  work.  But  we  are 
told  that  there  were  admissions 
made  between  the  parties,  which 
do  not  apf>ear  on  the  jodge'a  note, 
that  men  in  the  position  of  the  a|>» 
plieant  were  not  paid  bgr  the  day  not 


week,  but  by  the  hour,  and  that  the 
diimer  hour  was  excluded  from  the 
computation  of  his  wages,  -and  waa 
not  a  time  during  which  he  was 
earning  pay.  That  creates  a  diffi- 
culty, or,  at  aU  events,  requires  con- 
sideration. It  seems  to  me,  how- 
ever, tiiat  if  the  dinner  hour  can  be 
brought  in  as  part  of  the  time  which 
is  given  by  the  workmui  for  some 
purpose  ancillary  to  his  work,  such 
as  feeding  himself,  which  is,  of 
course,  essential  to  enable  him  to  do 
his  work,  it  would  be  taking  too 
technical  a  view  to  say  that  the 
pause  in  the  actual  course  of  his 
work  for  the  purpose  of  eating  his 
dinner  was  a  break  in  his  empk>y- 
ment  from  the  time  that  he  stopped 
work  to  the  time  at  which  he  began 
again.  It  seems  to  me  that,  not- 
withstanding what  is  alleged  as  to 
the  payment  being  for  the  hours  in 
which  the  applicant  was  actually  en- 
gaged in  work,  and  not  for  the  time 
in  which  he  took  his  meals,  we  must 
take  a  broader  view,  and  treat  him 
as  continuing  in  tiie  employment  of 
the  master  by  the  consent  of  the 
master,  inasmuch  as  it  is  for  the 
master's  advantage  that  the  work- 
men should  have  an  (^portunity  to 
feed  themselves.  A  workman  wouM 
do  his  work  all  the  better  by  taking 
his  meal  at  that  time,  and  if  it  is 
part  of  the  contract  between  him 
and  his  master  that  he  may  do  so 
upon  the  worics,  instead  of  gmng 
away,  that  may  be  a  matter  of  mu^ 
tual  oonyenianee.  A  man  might,  for 
instaiRe,  live  at  a  distance,  and  it 
might  be  desirable  from  the  mas- 
ter's point  of  yievr  that  he  should 
not  tire  himself  by  going  to  and  fro 
for  his  food  instead  of  reserving  his 
strength  for  his  work.  It  does  not 
seem  to  me  that,  as  a  matter  of  law, 
it  can  be  said  that,  When  sitting 
down  to  his  dinner,  the  applicant 
had  ceased  to  be  in  his  master's 
employment.  From  the  mere  facts 
th»t  he  was  not  paid  for  this  pai^ 
ticnlar  time,  and  that  he  was  not 
engaged  in  the  main  pnipose  of  his 
woA,  it  cannot,  as  a  mutttir  of  law, 
be  said  tiiat  he  had  ceased  to  be  in 
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the  employment   of  his   master." 
Pages  273, 274. 

One  of  the  Lord  Justices  said: 
"It  also  appears  that  he  was  not 
obliged  to  leave  the  place  where  he 
was  working  and  obtain  sheltor  and 
food  elsewhere.  That  being  the  case, 
how  can  it  be  said  that  this  aocident 
did  not  occur  in  the  course  of  his 
employment?"    Page  275. 

Another  added :  "In  my  view  it 
can  make  no  difference  if  the  fact 
is  that  by  the  terms,  of  the  particu- 
lar engagement  the  workmaa  waa 
to  have  the  right,  if  so  minded,  to 
get  his  diimer  on  the  employer's 
premises.  I  think  it  would  be  to 
place  a  narrow  construction  on  the 
act  if  we  held  that  the  aQcid«mt  to 
the  applicant  did  not  occur  in  the 
course  of  his  emirioymeat."  Page 
276.    . 

Of  an  emDloyee  who  during  the 
noon  intennissisD,  after  eaiting  his 
lunch  on  the  premises,  feU  into  the 
river  and  was  drowned,  it  has  been 
said:  "All  the  circumstances  uid 
facts  tend  to  show  that  «p  to  this. 
time  he  expected  to  resume  his  work 
when  lunching  time  had  oqpired, 
and  hence  he  was  within  the  Be9p9 
of  his  service  when  walking. at  tUs 
place."  Milwaukee  Western  Fuel 
Ck).  V.  Industrial  Commission,  16^ 
Wis.  635,  642,  160  N.  W.  9d». 

Other  expressions  bearing  ««  the 
matter  are:  "The  relation  of  .mas- 
ter and  servant,  in  so  far  as  it  in- 
volves the  obligation  of  master  to 
protect  the  servant^  is  not  suspend- 
ed during  the  noon  hour,  where  the 
master  expressly,  or  by  fair  implica- 
tion, invites  his  servants  to  remain 
on  the  premises  in  the  immediate 
vicinity  of  the  work,"  Bradbary» 
Workmen's  Comp.  Sd  ed.  524. 

"As  directly  applied  to  the  noon 
intermission,  it  is  a  long  and  well- 
settled  rule  that  th^  service  tie,  ok* 
contractual  relations  and  obliga- 
tions between  master  and  serva(nt, 
is  not  broken  by  such  suspension  of 
all  activities  directly  ben^cial  to 
the  employer."  Haller  v.  Lansing, 
195  Mich.  753,  758,  L.R.A.1917E, 
324,  162  N.  W.  337.. 

$ee  also  Boyd  Workmw's  €onipi 
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§  481 ;  1  Hcmsold,  WoAtaeafa  Comp. 
§  111 ;  Eth«rton  v.  Johnstown  Knit- 
ting Mills  Co.  184  App.  Div.  820, 172 
N.  Y.  SuK>.  724;  Kadna  Rubber  Co. 
v.  Industrial  Conumssion,  166  Wis. 
600. 162  N.  W.  664;  Griffith  v.  Cote, 
183  Iowa,  415,  LJi.A.1918F,  923, 
165  N.  W.  577,  16  N.  C  C.  A.  674; 
Ril«y  T.  Cudahy  Packing  Co.  SSL  Neb. 
319, 117  N.  W.  766;  SuHdine's  Case, 
218  Mass.  1,  L.BJ^.1916A,  818,  105 
N.  E.  438,  6  N.  C.  C.  A.  616. 

We  oobdnde  that  there  was  room 
for  a  finding  that  the  idaintHPs  in* 
jury  occurred  in  the  course  of  her 
employment.    If  it 
had  been  the  rroirit  ^S^JSTSo-- 
of    some    aocMwnt  !■!«▼  dutuK 

__Vi_u     ...— _     .!_—    i^    noon  tnteriafs- 

wttim  was  due  to  staB. 
the  physical  condi- 
tsms  under  which  the  work  was  per- 
fbrmed — say  to  the  falling  of  plas^ 
ter  in  the  voons  where  the  girls 
were  playii«^this  would  be  quite 
(^vioils,  and  the  jvdgment  for  the 
plahititf  WDidd  dearly  be  warranted. 
2.  Whether  the  plaintiff's  injury 
arose  out  of  her  employment  is  a 
more  difficult  question.  Injuries' re- 
ceived in -play  are  not  usually  cap* 
aiAe  of  being  so  classified.  Two  il- 
lustoative  cases  are  reported,  passed 
upon  by  a  commission  and  a  com- 
mittee of  arbitration,  which  are  in 
some  respects  quite  similar  to  that 
under  .  conaitteration.  Socqoet  v. 
Connecticut  Mils  Co.  Cbnn.  Comp. 
Dec.  p;  663;  Thompson  v.  W.  L. 
Douglas  Shoe  Co.  2  Mass.  W.  C.  C, 
145.  -  If  the  present  case  is  to  be 
taken  out  oi  the  general  rule,  it 
mus  be  upon  the  ground  that  the 
habit  of  the  girl  employees  to  play 
with  the  trucks. during  the  noon  in- 
termission,, with  the  ^owledge  and 
express  consent  of  the  foreman,  and 
without'  (Section  by  anyone  repre- 
s^tting  the  defendant,  made  such 
pxaeiioe  one  of  the  co&ditionB  under 
which  the  business  _,„,.,y  .,uiw 
was  canned  on,  up-  i*«tot  em»i«r- 
on  much  the  same  "****' 
priiKiple  as  onpla^ers  are  held  li-- 
able  for  the  results  of  horseplay 
which  had  grown  into  a  custom. 
White,  v.  Kansas  City  Stock  Yards, 
Co.  104  Kan.  90, 177  Pacw  ^2.    In- 
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juries  have  been  held  to  arise  out  of 
the  employment  whenever  they  are 
"such  as  the  character  of  the  busi- 
ness or  the  conditions  under  which 
it  is  carried  on  make  likely,  and  the 
result  either  was  or  should  have 
been  in  contemplation  of  the  em- 
ployer." Jacquemin  v.  Turner  & 
S,  Mtg.  Co.  92  Conn.  382,  L.R.A. 
1918E,  496,  108  Atl.  115.  The 
plaintiff's  participation  in  the  use  of 
the  truck  would  not  seem  neces- 
sarily to  bar  her  recovery,  her  con- 
duct being  of  a  kind  to  be  expected 
in  girls  of  her  age,  and  the  question 
of  her  want  of  care  not  being  ma- 
terial, the  action  not  being  founded 
on  her  employer's  negligence. 

The  trial  court  gave  an  instruc- 
tion to  the  effect  that,  if  the  plain- 
tiff was  injured  as  a  direct  and  nat- 
ural result  of  a  risk  reasonably 
incident  to  the  employment  in  which 
she  was  engaged,  it  must  be  con- 
sidered as  arising  out  of  and  in  the 
course  of  her  employment.  This  is 
complained  of,  but  substantially  the 
test  proposed  has  often  been  ap- 
proved. Challis  v.  London  &  S.  W. 
R.  Co.  [1905]  2  K.  B.  154,  157,  74 
L,  J.  K.  B.  N.  S.  569,  58  Week.  Rep. 
613,  93  L.  T.  N.  S.  330,  21  Times  L. 
R.  486,  7  W.  C.  C.  23;  Brice  v,  Ed- 
ward Lloyd  [1909]  2  K.B.  804,  810, 
101  L.  T.  N.  S.  472,  25  Times  L.  R. 
759,  53  Sol.  Jo.  744,  2  B.  W.  C.  C. 
26 ;  Holland-St.  Louis  Sugar  Co.  v. 
Shraluka,  —  Ind.  App.  — ,  116  N. 
E.  380 ;  Pace  v.  Appanoose  County, 
—  Iowa,  — ,  168  N.  W.  916,  17  N. 
C.  C.  A.  682;  Hulley  v.  Moosbrug- 
g&r,  88  N.  J.  L.  162,  L.R;A.1916C, 
1203,  95  Atl.  1007.  See  also  Ben- 
son V.  Bush,  104  Kan.  198,  —  A.L.R. 
— ,  178  Pac  747,  decided  February 
8,  1919. 

In  a  case  in  which  the  decision 
was  against  the  employee  the  gen- 
eral rule  was  thus  ^ted  and  iUus- 
trated : 

"The  same  right  to  compensation 
will  follow  if  an  injury  arising  from 
a  risk  of  the  business  is  suffered 
while  the  employee  is  doing  some- 
thing which,  although  quite  outside 
of  his  obligatory  duty,  is  permitted 
by  his  employer  for  their  mutual 
convenience,  such  as  eating  his  din- 


ner on  the  premises,  or  any  simflar 
act  to  the  perfomaance  of  which 
the  employer  has  assented.    .    .    . 

"In  the  present  case  the  commis- 
sioner has  found,  in  substance  if  not 
in  words,  that  the  employer  knew 
of  the  employees*  custom  of  heating 
bottles  in  the  dry  room  at  the  mouth 
of  the  hot-air  pipe,  and,  upon  prin- 
ciples familiar  to  courts  before  com- 
pensation acts  were  invented,  the 
right  to  so  heat  bottles,  became,  by 
the  tacit  consent  of  the  employer,  a 
term  or  condition  added  to  the  con- 
tract of  employment,  so  that  if  the 
injury,  which  clearly  arose  from  a 
risk  of  the  business,  had  occurred 
while  the  claimant  was  engaged  in 
heating  his  bottle  at  the  customary 
time  and  place,  he  would  doubtless 
have  been  entitled  to  compensa- 
tion." Mann  v.  Glastonbury  Knit- 
ting Co.,  90  Conn.  116,  120,  121, 
L.R,A.1916D,  86,  96  Atl.  369,  12 
N.  C.  C.  A.  891.  - 

In  a  case  where,  during  the  noon 
hour,  an  emptoyee  was  found 
crushed  by  an  elevator,  it  was  said : 
"The  deceased  was  required  to  take 
his  lunch  to  the  plant  with  him, 
and  was  permitted  and  expected  to 
eat  it  upon  the  premises.  No  par- 
ticular place  was  assigned  to  any  of 
the  employees  to  eat  their  lunch, 
but  each  man  was  permitted  to  eat 
it  wherever  he  desired  about  the 
plant.  All  the  employees  used  the 
elevator  during  the  lunch  hour  as 
they  had  occasion  to,  just  as  they 
used  it  during  the  hours  the  plant 
was  in  operation.  Whether  the 
deceased  was  negligent  in  his  opera- 
tion of  the  elevator,  or  in  attempt- 
ing to  get  off  while  it  was  in  motion, 
is  immaterial.  .  .  .  The  proof 
amply  sustains  the  finding  that  the 
accident  arose  out  of  and  in 
the  course  of  the  employment." 
Humphrey  v.  Industrial  Commis- 
sion, ^5  ni.  372,  375, 120  N.  E.  817. 

A  workman  has  been  allowed  to 
recover  under  the  Compensation 
Act  where  he  caused  an  explosion 
by  lighting  his  pipe  near  a  gaso- 
lene can  in  a  tool  house,  to  which 
he  had  gone  to  eat  his  dinner,  hav- 
ing violated  no  rule,  and  not  know- 
ing of  the  presence  of  the  vapor. 
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HaUer  v.  Lansinsr,  196  Mich.  753, 
L.R.A.1917E,  824,  162  N.  W.  836. 
In  Dzikowska  v.  Superior  Steel  Go. 
269  Pa.  578.  L.R.A.1918F,  888,  103 
Atl.  851,  the  employee  was  per* 
mitted  to  recover  where  he  set  lire 
to  his  oily  apron  while  lighting  a 
cigarette;  and  in  Whiting-Mead 
Commercial  Co.  v.  Industrial  Acci. 
Commission,  —  Cal.  — ,  5  A.L.R. 
1618,  178  Pac  1105,  an  em- 
ployee^B  injury,  due  to  his  s^ 
ing  fire  in  the  same  way  to  a 
torpentine-soaked  bandage  on  his 
hand,  was  held  to  fall  within  this 
rule,  quoted  from  another  case: 
"Such  acts  as  are  necessary  to 
the  life,  comfort,  and  convwi- 
ience  of  the  servant  while  at 
work,  though  strictly  personal  to 
himself,  and  not  acts  of  service,  are 
incidental  to  the  service,  and  injury 
sustained  in  the  performance  there- 
of is  deemed  to  have  arisen  out  of 
the  employment.  A  man  must 
breathe  and  occasionally  drink  wa- 
ter while  at  woiic.  In  these  and 
other  conceivable  instances  he  min- 
isters unto  himself,  but,  in  a  remote 
sense,  these  acts  contribute  to  the 
furtherance  of  the  work.  .  .  . 
That  such  acts  will  be  done  in  the 
course  of  emplosrment  is  necessarily 
contemplated,  and' they  are  inevita- 
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ble  incidents.  Such  dangers  as  at- 
tend them,  therefore,  are  incident 
dangers.  At  the  same  time  injuries 
occasioned  by  them  are  accidents 
resulting  from  the  emptojrment." 
Archibald  v.  Workmen's  Compen- 
sation Corar.  (Archibald  v.  Ott) 
77  W.  Va.  448,  451,  452,  L.B.A, 
1916D,  1018,  87  S.  E.  792. 

It  would  perhaps  not  unduly  ex- 
tmd  the  principle  to  say  that  the 
fflnployer  might,-  under  some  cir- 
cumstonces,  have  an  interest  in  his 
employee's  taking  suitable  exercise 
in  a  brief  inta*val  allowed  for  re- 
freshment and  rest. 

Inasmuch  as  the  evidence  may  be 
regarded  as  establishing  that  the 
play  in  which  the  plaintiflF  was  in- 
jured had  become  a  settled  custom, 
with  the  knowledge  and  indeed  the 
express  approval  of  the  foreman  in 
charge    of    the    department,    and 
without  objection  on  the  part  of 
anyone,  the  court  is 
of  the  opinion  that  ^iS^:St*  "* 
her  injury  may  be 
regarded,  not  only  as  having  oc- 
curred in  the  course  of  her  employ- 
ment, but  as  having  arisen  out  of  it. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
Petition  for  rehearing  denied. 


ANNOTATION. 
Compematiop  for  injuries  daring  limch  hour  on  employer's  premiaet. 


In  a  number  of  cases  it  has  been 
held  that  an  injured  workman  is  en- 
titled to  compensation  for  injuries  re- 
ceived on  the  master's  premises,  al- 
though the  accident  occurred  during 
the  lunch  hour  when  work  was  not 
actively  in  progress,  where  the  eating 
of  the  lunch  on  the  premises  was  with 
the  master's  knowledge  and  consent, 
express  or  implied. 

Thus  an  employee  may  be  found  to 
be  performing  service  "growing  out  of 
and  incidental  to  his  employment," 
where  he  was  seated  on  a  large  piece 
of  rubber  in  a  room  in  the  factory  at 
the  noon  hour,  eating  his  lunch  in 
accordance  with  the  long-established 
custom  known  by  and  tacitly  consent- 
ed to  by  his  employer,  and  a  pile  of 


crude  rubber  near  him  unexpectedly 
fell  on  him,  breaking  his  leg.  Racine 
Rubber  Co.  v.  Industrial  Commission 
(1917)  165  Wis.  600, 162  N.  W.  664. 

And  in  Blovelt  v.  Sawyer  (1903)  6 
W.  C.  C.  (Eng.)  18,  a  bricklayer  who 
was  paid  according  to  the  number  of 
hours  he  actually  worked,  and  who 
was  at  liberty  to  remain  upon  the 
premises  to  eat  his  dinner  or  not  as  he 
thought  lit,  sat  down  during  the  noon 
hour  under  the  shelter  of  a  wall  which 
he  was  engaged  in  building,  and  while 
there  was  seriously  injured  by  the 
wall  falling  upon  him.  The  court 
said  that  even  though  he  was  paid  by 
the  hour,  the  intermission  for  dinner 
could  be  regarded  "as  part  of  the  time 
allowed  for  some  purpose  ancillary  to 
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the  w»rk  to  be  dona,  as,  far  example, 
eatiacr  the  meeeomry  food;  it  v«ald  be 
taking  a  strained  view  t»  say  that  tiw 
pause  in  the  middle  of  tiie  work  for 
dinnor  was  a  break  in  Oie  employ 
raent."  It  was  aecordingly  held  that 
he  was  within  the  act  and  entitled  to 
compensation  under  its  provisions. 

An  injury  to  a  cily  employee  en- 
gaged in  outdoor  work  in  inclement 
weather,  by  the  explosion  of  vi^^or 
from  a  gasolene  tank  in  a  tool  house 
used  in  connection  with  the  woik,  to 
which  be  had  gone  for  shelter  while 
eating  his  dinner,  when  he  struck  a 
match  to  light  his  pipe,  arises  out  of 
and  in  the  course  of  the  employment 
if  he  violated  no  rule  of  the  employer, 
and  was  not  aware  of  the  presence  of 
the  vapor.  Haller  v.  Lansing  (1917) 
195  Mick.  758.  L.R.A.1917B,  324,  162 
N.  W.  886. 

So  injury  to  a  night  watchman 
caused  by  the  falling  of  a  shanty  into 
which  he  had  gone  to  cook  some  food, 
as  it  ^as  raining,  may,  in  the  absence 
of  any  prohibition  against  the  use  of 
the  shanty,  be  considered  as  arising 
out  of  and  in  the  course  of  his  employ- 
ment. Morris  v.  Lambeth  Borough 
Council  (1905)  22  Times  L.  R.  (Eng.) 
22,  8  W.  C.  C.  1. 

And  where  a  worianan  in  a  brewery 
was  .found;  dead  at  the  bottom,  of  an 
elevator  shaft  on  his  employer's  prem- 
ises during  his  lunch  hour,  and  it  ap- 
peared that  he  worked  in  a  cellar,  and 
that  it  was  customary  for  the  men 
after  eating  their  lunches  to  go  to  the 
ground  floor  for  air,  and  for  beer 
which  was  served  free,  it  was  held 
that  it  must  be  presumed  that  he  was 
on  the  ground  floor  for  some  purpose 
of  his  employment,  and  that  while  so 
present  he  fell  down  the  elevator 
shaft,  and  that  consequently  he  was 
killed  while  in  the  course  of  his  em- 
ployment. Donlon  v.  Kips  Bay  Brew- 
ing &  Malting  Co.  (1919)  189  App. 
Div,  415,  179  N.  T.  Supp.  93. 

In  Humphrey  v.  Industrial  Commis- 
sion (1918)  28B  111.  372.  120  N.  E.  816, 
it  was  held  that  the  fact  that  the  ac- 
cident occurred  during  the  noon  hour 
and  while  the  plant  was  not  in  opera- 


tion had  iM  beating  «n  the  case,  since 
the  deceased  w««  rei<jciired  to  tajke  his 
lunch  to  the  plant  and  was  permitted 
and  expected  to  eat  it  upon  the  prem- 
ises. In  this  case  the  employee  had 
svrvieas  to  perform  in  connection  with 
the  elevator  during  the  noon  hour,  and 
was  found  crushed  between  the  el- 
evator and  the  gate. 
.  But  there  can  be  no  recovery  for  in- 
juries reeeived  during  the  Innch  hour 
where  the  employee  at  the  tim«  was 
in  a  place  where  he  had  no  right  to  be. 

Thus,  an  employee  of  a  contractor 
engaged  to  do  repair  work  upon  the 
first  and  second  floors  of  a  building  is 
not  entitled  to  compensation  for  in- 
juries received  during  the  noon  hour, 
when,  after  he  had  left  the  building 
for  lunch,  he  returhed  and,  while  pass- 
ing the  remainder  of  the  noon  hour 
in  the  boiler  room,  was  injured  by  the 
explosion  of  the  boiler.  Manor  v. 
Pennington  (1917)  180  App.  Div.  130, 
167  N.  Y.  Supp.  424. 

So  in  Brice  v.  Ueyd  (1908)  2  B.  W. 
C.  C.  (Eng.)  26,  a  workman  went  some 
distance  from  where  he  was  at  work  to 
a  pumping  station  on  the  employer's 
premises,  and  climbed  upon  a  warm 
tank,  where  he  sat  to  eat  his  supper. 
In  getting  down  from  the  tank  he  fell 
through  an  aperture  in  it  and  was 
scalded,  receiving  injuries  from  which 
he  died.  Compensation  was  denied, 
not  because  the  injury  occurred  dur- 
ing the  lunch  hour,  but  because  he  had 
gone  into  a  place  where  he  had  no 
right  to  go,  and  would  have  beeft  sub- 
ject to  discharge  had  he  been  found 
there. 

In  Brassard  v.  Delaware  &  H.  Co. 
(1919)  186  App.  Div.  647,  175  N.  Y. 
Supp.  359,  the  court  said  that  it  is 
true  that  an  employee  is  within  the 
protection  of  the  New  York  act,  not 
only  when  actually  at  work,  but  when 
at  a  meal  which  is  had  upon  the  prem- 
ises during  a  temporary  interruption 
of  the  work.  Compensation  was  de- 
nied, however,  on  the  ground  that  the 
employee  had  not  yet  been  actually 
engaged  in  his  labor,  and  did  not  have 
a  legal  right  as  employee  to  be  upon 
the  premises  at  the  time.     W.  M.  G. 
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LAURA  BUSH,  Appt, 

V. 

ADOLPH  BUSH. 

ArtcanMU  Supreme  Oottrt  —  Oetobef  7,  1918. 

(135  Ark.  512,  206  S.  W.  896.) 

Divorce  —  verbal  condonation  — :  effect. 

Condonation  of  a  cause  of  divorce  for  adultery  on  the  part  of  the  wife 
is  effected  by  the  parties  agreeing  in  the  presence  of  others  to  terms  of 
reconciliation,  followed  by  his  taking:  her  to  their  former  home,  from  which 
she  had  departed,  although  he  changes  his  mind  and  sends  her  away  again 
almost  immediately  on  arriving  there,  so  that  actual  cohabitation  is  not 
resumed. 

[See  note  on  this  question  hegimdng  on  page  1157.] 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Co.urt  for  Law- 
rence County  (Humphries,  Ch.)  in  favor  of  plaintiff  in  an  action  brought 
to  obtain  a  divorce  for  alleged  adultery.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  A.  Cunningham  and  W. 
E.  Beloate,  for  appellant: 

The  facts  do  not  constitute  adultery 
on  the  part  of  defendant. 

AIlMi  V.  Allen,  101  N.  Y.  668,  6  N.  B. 
341;  Pollock  v.  PoUock,  71  N.  Y.  137. 

Condonation  was  effected  by  the 
agreement  of  the  parties  to  the  terms 
of  reconcilation. 

Tumbull  V.  TumbuU,  28  Ark.  621; 
Shirey  v.  Shirey,  87  Ark.  179,  112  S. 
W.  369;  14  Cyc.  637. 

Cruel  treatment  and  adultery  are 
both  statutory  causes  of  divorce,  and 
where  one  is  guilty  of  one  and  the  other 
the  other,  neither  is  entitled  to  one. 

Wilson  V.  Wilson,  128  Ark.  110,  193 
S.  W.  604;  Day  v.  Day,  6  Ann.  Cas. 
169,  and  note,  71  Kan.  385,  80  Pac.  974. 

Mr.  W.  P.  Smith  for  appellee. 

McCulloch,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  an  action  instituted  by  a 
husband  against  his  wife  to  obtain 
a  decree  for  divorce  on  the  alleged 
ground  of  adultery.  The  parties  in- 
termarried in  December,  1914,  and 
lived  together  until  on  or  about 
July  2,  1917;  a  girl  baby  having 
been  bom  unto  them  in  the  mean- 
time, who  was  about  a  year  and  a 
half  old  at  the  time  of  the  separa- 
tion. The  acts  of  adultery  are  al- 
leged to  have  been  had  with  one 
Swan  during  the  month  of  May, 

6  A.L.R.— 73. 


1917.  The  answer  of  the  defendant 
contained  a  denial  of  the  charge  of 
adultery,  but  the  court  found  the  is- 
sue of  fact  in  favor  of  the  plaintiff 
and  granted  the  divorce. 

The  plaintiff  is  a  farmer  residing 
in  Lawrence  county,  out  in  the 
country  a  few  miles  from  Alicia, 
and  defendant's  parents  reside  in 
the  same  neighborhood.  The  proof 
shows  beyond  dispute  that  the  par- 
ties did  not  live  happily  together 
after  a  few  weeks  subsequent  to 
their  intermarriage.  The  proof 
shows,  too,  that  the  plaintiff  was  at 
fault  in  that  his  conduct  toward  his 
wife  was  overbearing  and  intoler- 
ant, and  at  times  brutal.  He  admits 
in  his  testimony  that  he  determined 
a  few  weeks  after  the  marriage 
that  he  and  his  wife  could  not  live 
happily  together,  and  that  he  would 
have  carried  her  back  to  her  par- 
ents if  he  could  have  "put  her  back 
home  in  as  good  shape  as  he  found 
her."  The  proof  shows  that  plain- 
tiff struck  his  wife  on  several  oc- 
casions, once  with  a  bed  slat,  and 
his  own  explanation  shows  that  it 
was  on  very  trivial  grounds  that  he 
struck  his  wife.  It  seems  that  dur- 
ing the  month  of  May,  1917,  a  ru- 
mor became  current  in  the  neigh- 
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borhood  that  the  defendant  and 
Swan  were  corresponding  with  each 
other  by  letter,  and  that  there  were 
perhaps  improper  relations  between 
the  two.  The  first  information 
communicated  to  plaintiff  concern- 
ing the  matter  was  made  by  de- 
fendant's father,  and  the  plaintiff 
at  once  began  an  investigation, 
which,  he  says,  convinced  him  of 
the  infidelity  of  his  wife,  and  on 
July  2d  he  took  her  back  to  the 
home  of  her  parents  and  left  her 
there.  The  extent  of  the  communi- 
cations between  defendant  and 
Swan  is  fully  developed  in  the  testi- 
mony, and  the  defendant  from  the 
very  start  made  frank  admissions 
concerning  them.  The  evidence 
shows  that,  defendant  wrote  to 
Swan  twice,  once  by  postal  card  and 
the  other  time  by  letter,  and  in  each 
instance  she  gave  the  communica- 
tion to  other  parties  to  mail  or  de- 
liver. The  letter  was  unsealed,  and 
neither  of  the  contents  of  the  com- 
munications have  been  proved, 
except  that  one  of  the  witnesses 
testified  that,  while  he  could  not 
remember  all  of  the  contents  of  the 
letter,  it  began  by  addressing  Swan 
as  "dear  boy"  or  "dear  old  boy."  It 
appears  from  the  testimony  that  de- 
fendant and  Swan  had  been  sweet- 
hearts before  her  intermarriage 
with  plaintiff.  The  proof  also 
shows  that  Swan  wrote  a  letter  to 
defendant  in  which  he  stated  that 
rumors  were  current  in  the  neigh- 
borhood concerning  their  conduct, 
and  that  it  would  be  best  for  them 
to  discontinue  further  communica- 
tions. The  communications  be- 
tween the  defendant  and  Swan  seem 
to  have  been  conducted  without  any 
attempt  whatever  at  secrecy.  The 
letters  were  unsealed  and  were  in- 
trusted for  delivery  to  acquaint- 
ances who  had  full  opportunity  to 
read  them,  and  who  did  read  them. 
The  testimony  also  proved  two 
meetings  between  defendant  and 
Swan  in  plaintiff's  absence.  On  one 
occasion  defendant  attended  a  sing- 
ing school  at  a  church  house  in  the 
neighborhood  one  night,  and  left 
the  place   with   Swan  before  the 


singing  ended.  The  facts  concern- 
ing their  meeting  come  from  de- 
fendant herself,  and  she  states  that 
she  started  home  in  company  with 
Swan,  but  after  walking  together 
for  a  certain  distance  she  heard 
someone  coming,  and,  realizing  the 
awkwardness  of  the*  situation,  she 
ran  away  from  Swan  and  went 
home  alone.  Defendant  admits  that 
in  the  letter  to  Swan  she  expressed 
her  willingness  for  him  to  come  to 
her  home  to  see  her  while  her  hus- 
band was  absent  attending  a  lodge 
meeting.  She  states  that  Swan 
came  to  the  gate  on  the  occasion 
mentioned,  and  that  she  went  out 
there  to  meet  him.  Her  husband 
was  absent,  but  others  who  lived  in 
the  house  were  there  at  the  time. 
Defendant  denied  that  there  was 
any  criminal  intimacy  btween  her 
and  Swan,  and  there  is  no  proof  of 
such  intimacy  further  than  the  cor- 
respondence and  meetings  above  re- 
cited. 

The  chancellor  concluded  that 
acts  of  adultery  were  inferable  from 
the  proved  relationship  and  com- 
munications between  the  parties. 
Since  we  have  concluded  to  dispose 
of  this  cause  on  another  issue, 
which  will  be  presently  discussed, 
it  is  perhaps  unnecessary  to  deter- 
mine whether  the  chancellor  was 
justified  in  drawing  the  inference 
that  acts  of  adultery  had  been  com- 
mitted between  defendant  and 
Swan;  but  when  all  the  circum- 
stances are  considered  together  the 
inference  is  necessarily  a  very  weak 
one,  and  it  is  doubtful,  to  say  the 
least  of  it,  whether  it  ought  to  be 
indulged  so  as  to  convict  the  de- 
fendant of  so  grave  a  charge  as 
infidelity  to  her  husband.  The  de- 
fendant from  the  very  start  admit- 
ted to  her  husband  that  she  had 
been  guilty  of  acts  of  indiscretion, 
and  the  openness  with  which  the 
communications  between  those  par- 
ties was  conducted  evinces  a  con- 
sciousness on  her  part  of  slight 
acts  of  indiscretion,  rather  than 
more  serious  acts  of  culpable  im- 
morality. 

But,  without  passing  on  the  ques- 
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tion  of  the  sufficiency  of  the  evi- 
dence to  warrant  the  finding  of  the 
chancellor,  we  pass  to  the  further 
question  in  the  case  whether  or  not 
the  alleged  offense  of  adultery  was 
condoned  by  the  plaintiff  so  as  to 
preclude  him  from  pleading  the 
original  acts  as  grounds  for  divorce. 
The  proof  shows  that  after  plaintiff 
carried  his  wife  back  to  her  parents 
on  July  2d  he  visited  her  several 
times  at  that  place;  but  there  is  a 
sharp  conflict  in  the  testimony  as  to 
the  character  and  circumstances  of 
those  visits.  Defendant  testified 
that  plaintiff  remained  there  with 
her  two  nights  and  occupied  the 
same  bed  with  her  and  the  baby. 
The  testimony  of  others  living  in 
the  house  was  to  the  effect  that 
plaintiff  occupied  the  same  room 
with  defendant  on  those  two  nights. 
Plaintiff  denied  this,  however,  and 
introduced  testimony  tending  to 
show  that  he  did  not  stay  at  the 
house  of  defendant's  parents  on 
those  nights,  or  on  any  other  night 
after  he  carried  her  back  to  the 
home  of  her  parents:  It  is  unneces- 
sary to  determine  where  the  pre- 
ponderance of  testimony  on  that 
question  lies,  for  we  propose  to  base 
our  conclusion  on  other  admitted 
facts  concerning  the  conduct  of 
plaintiff  toward  his  wife. 

It  is  admitted  that  plaintiff  vis- 
ited his  wife  at  the  home  of  her 
parents  on  July  5th,  and  that  there^ 
in  the  presence  of  defendant's 
mother,  the  parties  agreed  upon 
terms  of  reconciliation,  and  that 
they  were  to  resume  their  relations 
as  husband  and  wife,  and  that  she 
was  to  return  to  his  home.  After  en- 
tering into  this  agreement,  plaintiff 
went  out  to  the  field  where  defend- 
ant's father  was  at  work  and  told 
the  latter  about  the  reconciliation, 
and  received  the  congratulations 
and  good  wishes  of  his  father-in- 
law.  Plaintiff  went  back  to  the 
house,  and  he  and  his  wife  started 
back  on  their  journey  to  his  home, 
a  distance  of  about  8  miles,  with 
the  understanding  that  their  rec- 
onciliation was  complete.  When 
they  got  to  plaintiff's  home,  it  was 


about  dark,  and  after  remaining 
there  a  very  short  time,  perhaps 
ten  or  fifteen  minutes,  plaintiff  an- 
nounced to  defendant  that  he  had 
concluded  that  they  could  not  get 
along  together,  and  directed  that 
she  get  together  some  of  her  clothes 
and  that  he  would  take  her  back  to 
her  parents.  She  objected  to  go- 
ing back,  but  he  insisted,  and 
against  her  protest  he  carried  her 
back  to  her  parents.  Plaintiff's 
brother  was  living  with  him  at  the 
time,  and  they  had  cultivated  a 
crop  tOjgether,  and  the  evidence 
tends  to  show  that  plaintiff's  change 
of  mind  was  brought  about  on  ac- 
count of  his  brother's  threat  that 
he  would  not  live  there  if  defendant 
was  taken  back  into  the  home. 
Plaintiff  denied  that  that  was  the 
cause  of  his  change  of  mind,  but  he 
gives  such  an  unsatisfactory  ex- 
planation of  his  conduct  at  that  mo- 
ment that  the  conclusion  is  irresist- 
ible that  his  brother's  attitude  was 
the  cause  of  his  change  of  mind. 
We  think  the  evidence  shows  that, 
while  he  had  fully  made  up  his  mind 
to  take  his  wife  back  to  his  home 
and  to  become  completely  reconciled 
and  forgive  her  alleged  past  offense, 
he  deliberately  made  a  choice  be- 
tween her  and  his  brother,  and  de- 
cided to  give  her  up  rather  than  suf- 
fer his  brother  to  leave. 

The  question  now  presented  is 
whether  or  not  he  made  that  choice 
too  late,  and  is  barred  by  his  acts 
of  reconciliation  with  his  wife.  The 
definition  of  "condonation"  in  its 
legal  application  to  marital  rela- 
tions is  stated  by  one  of  the  text- 
writers  on  that  subject  as  follows: 
"Condonation  is  the  voluntary  for- 
giveness and  remission  of  a  cause 
for  divorce  upon  the  condition  that 
the  offender  will  reform  and  will 
not  be  guilty  of  another  cause  for 
divorce.  The  condonation,  in  order 
to  constitute  a  waiver  of  the  cause 
for  divorce,  must  amount  to  a  rec- 
onciliation and  a  reunion  of  the 
parties.  The  reconciliation  may  be 
by  express  agreement  of  the  parties 
to  forgive  the  past  and  continue  to 
live  together.     But  ordinarily  the 
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condonation  is  implied  from  the 
conduct  of  the  injured  party.  One 
who  relies  uiwn  a  cause  for  divorce 
must  not  be  guilty  of  inconsistent 
conduct.  If  such  party  has  acted 
as  if  no  real  injury  was  inflicted,  or 
has  pursued  a  course  of  conduct 
evincing'  an  intention  to  forgive  the 
past  and  not  apply  for  a  divorce,  he 
is  estopped  to  declare  a  cotitrary 
intention."  1  Nelson,  Div.  &  Sep.  § 
450. 

The  same  author,  in  another  sec- 
tion (452),  further  states  the  law 
on  the  subject  as  follows:  'The 
conduct  which  amounts  to  a  con- 
donation must  be  something  more 
than  mere  verbal  forgiveness.  •  It 
must  amount  to  a  reconciliation  of 
the  parties  to  such  an  extent  as  to 
evince  an  intention  to  forgive  the 
offense  and  an  acceptance  of  the 
forgiveness  by  the  offender.  The 
offer  of  the  injured  party  to  return 
and  resume  cohabitation  is  not  such 
a  waiver  of  the  past  as  will  amount 
to  condonation.  At  most,  such  offer 
amounts  to  a  waiver  only  on  condi- 
tion that  a  reconciliation  is  brought 
about.  Such  offer  is  not  inconsist- 
ent with  an  intention  to  apply  for 
a  divorce  in  case  the  offer  is  de- 
clined." 

The  conduct  of  the  appellant,  ac- 
cording to  his  own  admission,  con- 
tains all  the  elements  necessary  to 
constitute  legal  condonation  of  the 
alleged  offense.     It  was  voluntary 

Divorce-verb«i  and  Complete.  It 
roiKionation—  IS  truB  that  he 
*■*"*•  changed    his    mind 

and  undertook  to  rescind  his  acts  of 
forgiveness  and  reconciliation  be- 
fore the  resumed  relations  with  his 
wife  had  proceeded  to  the  extent  of 
actual  cohabitation  or  sexual  inter- 
course, but  it  is  not  essential  that 
the  relation  should  have  proceeded 
to  that  extent  in  order  to  become 
complete  and  binding.  There  ar^ 
two  modes  or  forms  of  condonation, 
one  express  and  the  other  implied; 
and,  while  there  are  some  authori- 
ties that  go  to  the  extent  of  holding 
that  an  implied  condonation  is  not 
completed  with  any  act  short  of  ac- 
tual cohabitation,  we  find  none  of 


the  authorities  that  hold  that  an 
express  condonation  need  go  that 
extent. 

There  is  no  statute  in  this  state 
on  that  subject,  and  we  must  there- 
fore resort  to  the  application  of 
common-law  principles  for  the  pur- 
pose of  determining  what  does  and 
what  does  not  constitute  ah  act  of 
condonation  which  ia  binding. 

We  have  already  seen  from  the 
statements  of  the  text-writers  on 
the  subject  that  mere  words  alone 
are  not  sufficient  to  constitute  even 
ah  express  condonation  unless 
acted  upon  by  the  parties  by  resum- 
ing to  some  extent  the  marital  re- 
lations. In  the  language  of  the 
Lord  Chancellor  in  the  case  of 
Keats  V.  Keats,  32  L.  T.  321,  con- 
donation means  "a  blotting  out  of 
the  offense  imputed,  so  as  to  re- 
store the  offending  party  to  the 
same  position  which  he  or  she 
occupied  before  the  offense  was 
committed."  The  case  just  cited 
contains  an  interesting  discussion 
on  the  subject  of  what  is  necessary 
to  constitute  a  complete  condona- 
tion, and  the  following  is  stated  to 
be  the  law  on  that  subject:  "It  is 
true  that  forgiveness  >  .  .  is  an 
act  of  the  mind,  but  it  can  only  be 
manifested  by  words  or  by  outward 
acts.  The  acts  which  prove  for- 
giveness may  be  so  strong  and  un- 
equivocal, as  by  taking  home  an 
offending  wife  and  cohabiting  with 
her,  that  they  may  conclusive- 
ly establish'  condonation.  But 
words,  however  strong,  can  at  the 
highest  only  be  regarded  as  imper- 
fect forgiveness,  and,  unless  fol- 
lowed up  by  a  something  which 
amounts  to  a  reconciliation  and  of 
a  reinstatement  of  the  wife  in  the 
condition  she  was  in  before  she 
transgressed,  it  must  remain  incom- 
plete. It  has  been  argued  that 
nothing  less  than  renewed  sexual 
intercourse  will  be  sufficient  to  es- 
tablish condonation.  It  is  obvious, 
without  adducing  instances  to  il- 
lustrate my  meaning,  that  that  in 
some  cases  may  be  a  test  wholly  in- 
applicable." 

The  few  cases  which  apparently 
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hold  to  the  rule  that  actual  inter- 
course is  essential  to  a  completion 
of  the  condonation  are  cases  where 
the  husband  or  wife  remained  in 
the  house  with  the  offending  party 
after  discoverins:  the  acts  of  infidel- 
ity, and  in  none  of  the  cases  did  it 
occur,  80  far  as  we  can  discover, 
that  the  parties  had  separated  and 
afterwards  resumed  to  any  extent 
their  relations  as  husband  and  wife. 
In  the  present  case  it  is  seen  that 
there  was  a  complete  separation 
and  later  a  complete  verbal  reconcili- 
ation in  the  presence  of  other  par- 
ties,, and  this  was  acted  upon  by  a 
return  of  the  wife  to  the  home  of 
her  husband  pursuant  to  the  agree- 
ment that  there  was  to  be  com- 
plete forgiveness  and  a  resumption 
of  the  marital  relation.  They 
walked  a  distance  of  3  miles  tq  get 
back  to  their  home,  and  it  was  only 
after  they  had  gotten  there  that 
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the  plaintiff  changed  his  mind  and 
decided  to  recall  his  act  of  recon- 
ciliation. We  think  it  was  too  late 
for  him  to  do  so,  for  he  had  deliber- 
ately entered  into  the  agreement 
with  his  wife  and  permitted  her  to 
act  upon  that  agreement  by  leaving 
the  home  of  her  parents  and  jour- 
neying back  with  him  to  their  for- 
mer home. 

This  conclusion  is  distinctly  in 
line  with  our  decision  in  the  case  of 
Shirey  V.  Shirey,  87  Ark.  175,  112 
S.  W.  369,  where  we  held  that  the 
dismissal  of  a  divorce  suit  pursuant 
to  an  agreement  to  resume  the  mar- 
ital relation  constituted  a  complete 
condonation  of  the  alleged  offense. 

The  decree  of  the  Chancery  Court 
is  therefore  reversed,  and  the  cause 
is  remanded,  with  directions  to 
dismiss  the  complaint  for  want  of 
equity. 


ANNOTATION. 
Condonation  of  matrimeiiial  offense  without  eohabitalion. 


I.  Acts  constitutin?  condonation,  1157. 
II.  Acts  not  constituting  condonation ; 

a.  Promise  to  condone,  1158. 

b.  Acts  of  conjugal  kindness,  ll59. 
e.  Conduct  irreconcilable  witii  con- 
donation, 1160. 

t.  Acts  oonatituting  condonation. 

There  seems  to  be  but  oae  decision 
besides  the  reported  case  (BusH  v. 
Bush)  wherein  a  cause  for  divorce 
has  been  held  to  be  condoned  by  agree- 
ment or  act  of  the  parties  without  co~ 
habitation.  The  view  that  has  been 
adopted  by  the  courts  is  that  words,  at 
the  highest,  can  only  be  regarded  as 
imperfect  forgiveness,  and  in  all  cases 
they  must  be  followed  by  some  act, 
implied  or  express,  amounting  to  a 
reinstatement  of  the  guilty  party  to 
his  or  her  previous  status.  In  the  vast 
majority  of  the  cases  a  recommence- 
ment of  cohabitation  was  the  proof 
offered  of  condonation. 

In  Merriam  v.  Merriam  <1917)  207 
IlL  App.  474,  an  action  was  brought 
for  divorce  on  the  ground  of  desertion. 
It  appeared  that  the  wifb  was  in  the 
habit  of  indjilging  excessively  in  the 


use  of  intoxicants,  and  as  a  result  of 
such  conduct  a  written  agreement  was 
entered  into  by  her  with  her  husband, 
which  provided  for  a  separation  for 
a  period  of  three  months,  and  that  if 
hbr  reformation  was  complete  the 
marital  relation  was  to  be  resumed, 
otherwise  a  permanent  separation 
agreement  would  be  entered  into.  The 
evidence  showed  that  the  wife  per- 
formed her  part  of  the  agreement,  but 
at  the  end  of  the  prescribed  time  the 
plaintiff  refused  to  reinstate  her.  The 
court  held  that  the  husband  had  con- 
doned the  wife's  previous  conduct  on 
condition,  and  the  condition  having 
been  performed,  the  condonation  was 
complete.  The  court  said:  "He 
agreed  to  reinstate  her  to  her  marital 
rights  upon  condition,  and  she  per- 
formed the  condition.  We  think, 
therefore,  that  there  was  a  condona- 
tion of  the  offense  by  the  complainant. 
Complainant'  contends  that  there  can 
be  no  condonation  unless  the  guilty 
party  is  reinstated  to  all  marital 
rights,  and  as  this  was  not  done  in  the 
instant  case,  there  was  no  condonation. 
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The  case  of  Anderson  v.  Anderson 
(1911)  89  Neb.  570,  181  N.  W.  907, 
Ann.  Cas.  19120,  1,  is  cited  in  support 
of  this  contention.  In  that  case  there 
was  an  agreement  whereby  the  hus- 
band was  to  go  to  a  sanitarium  to  be 
cured  of  certain  ailments,  and  for  this 
purpose  agreed  to  stay  a  certain  pe- 
riod. Before  the  expiration  of  the 
time  and  before  he  was  cured,  he  re- 
turned, and  again  repeated  the  of- 
fenses charged  against  him.  It  was 
there  held  that  there  was  no  condoiui- 
tion.  It  is- obvious  that  the  facts  in 
that  case  are  entirely  dissimilar  tp  the 
facts  in  the  case  at  bar." 

In  the  reported  case  (BUSH  v.  BUSH, 
ante,  1153)  the  wife  was  charged  with 
acts  of  adultery  and  the  parties  sep- 
arated. Subsequently  a  reconciliation 
was  effected,  the  husband  expressly 
forgave  his  wife,  and  brought  her 
back  to  his  domicil.  Shortly  after 
their  arrival  he  renounced  his  forgive- 
ness and  compelled  her  to  leave.  It 
is  held  that  an  action  for  divorce 
would  not  lie,  since  condonation  was 
complete  though  cohabitation  had  not 
been  resumed. 

//.  Acts  not  eotuitituting  oondonoMon. 
a.  Promine  to  condone. 

It  has  been  held  that  a  mere  promise 
to  condone  in  the  future,  or  a  promise 
to  condone  on  performance  of  a  con- 
dition, is  not  condonation  so  as  to  bar 
a  subsequent  action  for  the  offense 
complained  of,  where  the  promise  is 
not  accepted  or  the  condition  fulfilled. 
The  forgiving  party  in  such  cases  has 
merely  an  intention  to  act,  and,  to  con- 
done the  offense,  that  intent  must  be 
followed  up  by  acts  or  conduct  which 
reinstate  the  offending  party.  Wolff 
V,  Wolff  (1894)  102  Cal.  433,  36  Pac. 
767,  1037;  Anderson  v.  Anderson 
(1911)  89  Neb.  570,  131  N.  W.  907, 
Ann.  Cas.  1912C,  1;  (Soeger  v.  Goeger 
(1900)  59  N.  J.  Eq.  15,  45  Atl,  349; 
Taber  v.  Taber  (1904)  —  N.  J.  Eq.  — , 
66  Atl.  1082;  Moore  v.  Moore  (1890) 
41  Mo.  App.  176. 

In  Wolff  V.  Wolff  (CaL)  supra,  an 
action  by  a  wife  for  divorce  on  the 
ground  of  cruel  treatment,  it  appeared 
that  after,  the  parties  had  separated 
the  husband  sought  a  reconciliation, 


and  the  wife  promised  that  she  would 
return  to  him.  The  Civil  Code  provid- 
ed that  condonation  must,  by  express 
agreement,  remit  the  offenses  of  the 
guilty  party  and  restore  such  party  to 
his  or  her  marital  rights.  It  was  held 
that  the  wife's  voluntary  promise  to 
return  and  live  with  her  husband  was 
not  condonation  as  defined  by  the  stat- 
ute. 

In  Anderson  v.  Anderson  (1911)  89 
Neb.  570,  131  N.  W.  907,  Ann.  Caa. 
1912C,  1,  an  action  for  divorce  on  the 
ground  of  cruelty,  it  appeared  that 
the  wife  left  her  husband  because  of 
his  cruel  treatment  of  her.  Subse- 
quently the  parties  agreed  that  the 
husband  was  to  go  to  a  sanitarium  for 
treatment  for  a  period  of  one  year,  at 
the  end  of  which  time,  if  a  cure  had 
been  effected,  the  parties  were  to  re- 
sume the  marital  relations.  The  hus- 
band stayed  in  the  sanitarium  but 
two  months,  and  on  his  return  resumed 
his  ill-treatment  of  plaintiff.  The 
court,  in  granting  a  decree  of  divorce 
to  the  wife,  held  that  she  had  not  con- 
doned his  former  cruelties,  as  her 
promise  to  condone  had  been  upon 
condition^  and  the  condition  had  not 
been  performed  by  the  defendant. 

In  Goeger  v.  Goeger  (1900)  69  N.  J. 
Eq.  15,  45  Atl.  349,  it  appeared  that  a 
wife ^  had  been  guilty  of  an  act  of 
adultery,  and  a  separation  'ensued. 
Subsequently  a  reconciliation  was 
sought,  and  the  husband  promised  to 
receive  the  wife  back,  and  conveyed 
property  to  her  as  an  evidence  of  good 
faith.  The  wife  urged  that  these  acts 
constituted  condonation.  It  was  held 
that  condonation  was  not  sufficiently 
shown,  since  the  husband's  actions 
were  merely  a  promise  to  condone. 
The  court  said:  "Forgiveness  of  the 
offense,  whether  it  be  evidenced  by 
words  or  acts.  Is  not  necessarily  legal 
condonation,,  which  requires  the  for- 
giveness to  be  followed  in  fact  by  a 
reconciliation,  in  which  the  wife  is  re- 
instated to  such  conjugal  cohabitation 
or  connubial  intercourse  as  may  be 
adapted  to  the  circumstances  of  the 
partly.  An  inclination  to  condone  is 
not  sufiOcient,  if  not  followed  by  an  ac- 
tual reinstatement" 

In  Taber  v.  Taber  (1904)  —  N.  J. 


Digitized  by 


Google 


ANNO.— DIVORCE— CONDONATION. 


1159 


— ,  66  Atl.  1082,  it  appeared  that  the 
parties  had  separated  because  of  the 
husband's  contraction  of  a  venereal 
disease.  At  a  later  date  the  wife  re- 
turned to  her  husband  on  the  condi- 
tion that  marital  relations  should  not 
be  resumed.  Shortly  after  the  wife 
again  left  the  defendant  because  of 
his  insistence  that  the  marital  relation 
should  be  resumed.  In  a  suit  for 
divorce  the  defense  of  condonation 
was  pleaded.  It  was  held  that  there 
had  been  no  condonation,  the  court 
saying:  "These  expositions  of  the 
meaning  of  condonation  show  clearly 
that  it  is  something  more  than  for- 
giveness, in  the  sense  of  ceasing  to 
harbor  resentment.  It  is  not  only  a 
blotting  out  of  the  offense  from  the 
mind  and  heart  of  the  person  forgiv- 
ing, but  a  restoration  of  the  olfender 
to.  his  former  position.  If  the  wife 
says:  1  will  cease  to  entertain  feel- 
ings of  resentment  against  you  for 
the  wrong  you  have  done  me.  I  will 
go  back  and  be  your  housekeeper,  but 
I  will  not  maintain  wifely  relations 
with  you' — it  is  manifest  that  the  con- 
donation is  not  complete." 

In  Moore  v.  Moore  (1890)  41  Mo. 
App.  176,  it  appeared  that  the  parties 
had  separated,  and  an  effort  was  made 
to  reconcile  their  difficulties.  The 
wife  promised  to  return  and  live  with 
her  husband,  and  he  promised  to  give 
a  stated  sum  each  month  for  the  sup- 
port of  the  family,  and  to  discontinue 
his  previous  habit  of  drinking  to  ex- 
cess. The  parties  did  not  resume  the 
marital  relation,  as  the  husband  failed 
to  cany  out  his  part  of  the  agreement. 
The  conduct  of  the  wife  was  urged  as 
condonation.  It  was  held  that  there 
had  been  no  condonation,  but  merely 
a  promise  to  condone,  and  the  hus- 
band's failure  to  perform  the  condi- 
tion precedent  prevented  condonation. 
The  court  said:  "These  matters  are 
also  urged  as  a  condonation.  We 
think  they  do  not  amount  to  that.  She 
had  become  convinced  that  his  con- 
tinued intemperate  habits  and  mode  of 
life  had  prevented  him  from  support- 
ing her  and  her  child,  but  on  his 
promise  she  consented  to  delay  action. 
Her  expectations  and  hopes  were 
again  not  realized,  and  condonation 


did  not  take  place.  Condonation  is 
conditional,  and  if  the  offense  said  to 
be  forgiven  is  repeated,  or  not  discon- 
tinued, there  is  no  condonation.  The 
alleged  condonation  here  was  not  a 
forgiving;  it  was  merely  a  promise 
upon  condition." 

b.  Acta  of  ooniugal  kindness. 

The  fact  that  acts  of  con'jugal  kind- 
ness have  been  shown  to  the  offending 
party  does  not  amount  to  condonation. 
It  is  not  unlikely  that  the  innocent 
party,  prompted  by  a  feeling  of  com- 
passion, or  a  remembrance  of  former 
happy  days,  should  perform  some  act 
of  kindness  toward  the  offender  which 
might  show  forgiveness,  but  not  an 
intention  to  restore  the  offender  to 
marital  rights,  which  is  one  of  the  es- 
sentials of  condonation.  Hunter  v. 
Hunter  (1901)  132  Cal.  473,  64  Pac 
772;  AVhinnery  v.  Whinnery  (1913)  21 
Cal.  App.  59, 180  Pac.  1085;  Guthrie  v. 
Guthrie  (1887)  26  Mo.  App.  566. 

In  Hunter  v.  Hunter  (Cal.)  supra, 
an  action  was  brought  for  a  divorce, 
the  wife  alleging  cruelty.  After  the 
alleged  acts  of  cruelty  the  parties  sep- 
arated, and  during  the  separation  the 
wife  wrote  several  letters  which  the 
husband  claims  condoned  the  cruelty. 
The  Code  provided  that  neither  co- 
habitation, passive  endurance,  nor 
conjugal  kindness  should  be  evidence 
of  condonation  unless  accompanied  by 
an  express  agreement  to  condone. 
The  court  held  that  the  letters  were 
acts  of  conjugal  kindness,  and  no  ex- 
press agreement  to  condone  could  be 
inferred  therefrom. 

In  Whinnery  v.  Whinnery  (1918)  21 
CaL  App.  69,  180  Pac.  1066,  an  action 
was  brought  for  divorce  on  the  ground 
of  cruelty.  It  appeared  that  subse- 
quent to  the  separation  of  the  parties 
the  plaintiff  performed  several  acts  of 
conjugal  kindness  for  the  defendant. 
It  was  held  thct  such  acts  did  not  show 
condonation,  as  the  statute  provided 
that  in  such  cases  the  acts  must  be 
accompanied  by  express  agreement  to 
condone,  and  these  were  lacking  in  the 
case  at  bar.  The  court  said:  "It  is 
apparent  from  the  record  that  the 
cause  of  divorce  grew  out  of  the  ex- 
cessive acts  of  ill-treatment  of  plaintiff 
on  the  part  of  defendant,  and  there  is 
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no  evidence  disclosed  that  there  was 
any  express  agreement  on  the  part  of 
plaintiff  to  condone  the  offense  of  de- 
fendant; hence  condonation  was  not 
made  out  within  the  contemplation  of 
the  statute." 

In  Guthrie  v.  Guthrie  (1887)  26  Mo. 
App.  566,  it  appeared  that  the  wife 
had  left  h6r  husband  because  of  his 
cruelty.  Subsequently  the  husband 
was  seriously  injured,  and  his  wife 
returned  to  his  home  and  nursed  him 
for  a  period  of  three  years.  On  his 
recovery  she  again  left,  and  filed  a 
petition  for  a  divorce.  The  defendant 
alleged  that  the  cruelty  had  been  con- 
doned by  the  return  for  three  years. 
The  court,  in  granting  a  divorce,  held 
that  the  cruelties  bad  not  been  con- 
doned, and  said:  "Without  going 
further  into  these  details,  we  take  it 
to  be  a  fair  inference  from  the  evi- 
dence that,  living  priart  from  him  be- 
cause her  situation  when  living  with 
him  was  intolerable,  she  returned  to 
him  when  he  received  this  hurt,  which 
threatened  to  end  in  his  speedy  death, 
out  of  a  feeling  of  sympathy  and  under 
a  sense  of  duty;  that  she  returned,  not 
for  the  purpose  of  cohabiting  with  a 
well  man  capable  of  injuring  her,  but 
for  the  purpose  of  nursing  a  helpless 
invalid,  in  all  probability,  about  to  die. 
Even  if  his  conduct  during  the  three 
years  in  which  she  remained  with  him 
and  nursed  him  had  been  in  all  re- 
spects kind  and  exemplary,  it  might 
be  difficult  to  say  that  such  a  return 
was  a  condonation  of  his  past  offenses, 
and  it  might  be  regarded  a  harsh  rule 
of  law  that  would  convert  such  a  sac- 
rifice on  her  part  into  a  deprivation 
of  her  legal  rights." 

0.  Conduct  irreconctlable  with  condona- 
tion. 

The  courts  are  not  inclined  to  hold 
that  an  offense  has  been  condoned 
where  the  parties  have  merely  entered 
into  negotiations,  but  there  are  acts 
indicative  of  the  absence  of  a  complete 
accord.  While  it  will  be  presumed 
that  a  husband  and  wife  living  under 
the  same  roof  have  cohabited,  this  in- 
ference is  rebutted  by  evidence  that 
the  parties  occupied  separate  rooms, 
or  by  evidence  of  a  course  of  treat- 
ment towards  the  offender  inconsist- 


ent with  the  presumption  of  cohabita- 
tion. Lindsay  v.  Lindsay  (1907)  226 
111.  309,  80  N.  E.  876;  Mattes  v.  Mattes 
(1905)  121  HI.  App.  400;  Truitt  v. 
Truitt  (1910)  154  III.  App.  242;  Green- 
well  V.  Greenwell  (1916)  —  R  L  — , 
98  Atl.  53;  Sayles  v.  Sayles  (1918)  41 
R.  L  170,  103  Atl.  225;  Rndd  v.  Rudd 
(1894)  66  Vt.  91, 28  Atl.  869 ;  Faulkner 
V.  Faulkner  (1916)  90  Wash,  74,  155 
Pac.  404;  Keats  v.  Keats  (1859)  5  Jur. 
N.  S.  (Eng.)  176,  28  L,  J.  Prob.  N.  S. 
57,  1  Swabey  &  T.  324,  7  Week.  Rep. 
377;  Gooch  v,  Gooch  L.  R.  [1898]  P. 
(Eng.)  99,  62  L.  J.  Prob.  N.  S.  73,  1 
Reports,  516,  68  L.  T.  N.  S.  462,  41 
Week.  Rep.  655. 

In  Lindsay  v.  Lindsay  (1907)  22S 
111.  309,  80  N.  E.  876,  it  appeared  that 
a  wife  deserted  her  husband,  and,  aft- 
er being  absent  for  a  period  of  two 
years,  returned  to  his  residence,  but 
did  not  resume  marital  relations  with 
him.  In  an  action  for  divorce  on  the 
ground  of  desertion,  it  was  held  that 
the  wife's  return  was  not  proof  of  con- 
donation by  the  husband.  The  court 
said:  "There  was  never  any  sort  of 
condonation  of  the  desertion.  Per- 
haps neither  of  the  parties  can  be 
justified  in  their  conduct  during  the 
period  after  her  return,  but  if  there 
was  no  condonation  of  the  desertion 
appellant  did  not  forfeit  his  right  to 
a  divorce  on  the  ground  of  desertion. 
The  fact  that  they  lived  together  un- 
der the  same  roof  is  no  proof  of  con- 
donation under  the  circumstances  of 
the  case,  and  the  fact  that  she  re- 
turned did  not  prove  that  the  deser- 
tion did  not  continue." 

In  Mattes  v.  Mattes  (1905)  121  IlL 
App.  400,  a  bill  by  a  wife  for  a  divorce 
on  the  ground  of  adultery,  it  appeared 
that  the  wife,  on  learning  of  her  hus- 
band's infidelity,  continued  to  reside 
in  the  same  house  with  him,  but  oc- 
cupied a  separate  room  and  refused 
to  cohabit  with  the  defendant  as  his 
wife.  The  defendant  claimed  that  his 
adultery  had  been  condoned  by  the 
plaintiff's  acts.  It  was  held  that  the 
plaintiff  had  not  condoned  the  adult- 
ery of  her  husband  by  remaining  in 
the  homestead  after  knowledge  of  the 
fact.  The  court  said:  "There  is  noth- 
ing in  this  record  tending  to  show 
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appellant  forgave  her  husband.  .  .  . 
In  refasing  to  accord  her  husband 
marital  rights,  and  by  occupying  a 
separate  room  in  the  house,  she  did 
all  within  her  power,  consistent  with 
her  duty  to  her  children,  to  manifest 
her  disapproval  of  his  conduct.  The 
fact  that  she  remained  silent  should 
not,  under  the  circumstances,  be  con- 
strued as  acquiescence  or  forgiveness 
on  her  part,  amounting  to  condona- 
tion." 

In  Truitt  v.  Truitt  (1910)  154  111. 
App.  242,  it  appeared  that  the  parties 
had  separated,  but  later  a  reconcilia- 
tion was  effected  between  them  and 
the  wife  returned,  remaining  with  her 
husband  but  a  week.  The  husband 
filed  a  bill  charging  her  with  adultery 
committed  prior  to  the  reconciliation. 
It  was  held  that  there  had  been  no 
condonation,  as  the  marital  relation 
was  not  resumed,  the  court  saying: 
"Condonation  depends  upon  proof  of 
the  resumption  of  marital  cohabita- 
tion. Her  veracity  being  so  clearly 
impeached,  the  testimony  of  appellant 
should  be  believed  as  against  her  dis- 
credited testimony.  Condonation  is 
the  forgiveness  of  misconduct  consti- 
tuting a  cause  for  divorce,  upon  the 
condition  that  the  offender  will  not  in 
future  be  guilty,  of  such  misconduct. 
9  Am.  &  Ang.  Enc.  Law,  2d  ed.  822. 
'Forgiveness  which  is  to  take  away  the 
husband's  right  to  a  divorce  must  not 
fall  short  of  reconciliation,  and  that 
this  must  be  shown  by  the  reinstate- 
ment of  the  wife  in  her  former  posi- 
tion, which  renders  proof  of  conjugal 
cohabitation,  or  the  restitution  of  con- 
jugal rights,  necessary.'" 

In  Greenwell  v.  Greenwell  (1916)  — 
R.  I.  — ,  98  Atl.  53,  it  appeared  that 
the  wife  lived  in  the  same  house  with 
her  husband  for  a  period  of  four 
months  after  the  last  act  of  cruelty 
was  committed,  but  the  marital  rela- 
tion was  not  resumed.  It  was  held 
that  the  acts  of  cruelty  were  not  con- 
doned by  the  wife,  since  the  relation 
of  husband  and  wife  had  not  been  re- 
sumed after  the  cruel  treatment  of 
the  husband. 

In  Sayles  v.  Sayles  -(1918)  41  R.  L 
170,  103  Atl.  225,  a  petition  was  filed 
for  divorce  by  a  wife  on  the  ground 


of  cruelty.  It  appeared  that  the  wife, 
subsequent  to  swearing  to  the  peti- 
tion, returned  to  her  husband  and 
lived  with  him  for  a  period  of  three 
days  until  the  citation  was  served. 
Both  parties  testified  that  the  wife 
performed  her  usual  household  duties, 
but  that  there  was  no  sexual  inter- 
course between  the  parties.  It  was 
held  that  there  had  been  no  condona- 
tion, the  court  saying:  "  'Condonation* 
is  forgiveness.  To  be  effective  it  must 
be  voluntary  and  intentional.  Such 
intention  may  be  expressed  in  words, 
or  it  may  be  implied  from  the  acts  of 
the  injured  party.  In  the  present  case 
there  might  be  a  presumption  of  sex- 
ual cohabitation,  and  therefore  of 
condonation,  from  the  fact  that  the 
petitioner  occupied  the  same  bed  with 
her  husband  for  a  brief  period  after 
the  final  act  of  cruelty  of  which  she 
complains.  Such  presumption,  how- 
ever, may  be  rebutted.  Wilson  v.  Wil- 
son (1888)  16  R.  L  122,  13  Atl.  102; 
Bums  V.  Burns  (1877)  60  Ind.  259; 
Danforth  v.  Danforth  (1895)  88  Me. 
120,  31  L.R.A.  608,  51  Am.  St,  Rep.  380, 
33  Atl.  781 ;  Keezer,  Marr.  &  Div.  §  250. 
The  testimony  is  conclusive  that  no 
sexual  intercourse  took  place,  and 
therefore  any  claim  of  condonation 
must  necessarily  be  based  upon  some 
other  ground." 

In  Rudd  V.  Rudd  (1894)  66  Yt.  91, 
28  Atl.  869,  it  was  held  that  there 
had  been  no  condonation  of  the  acts 
of  cruelty,  where  the  wife  lived  in 
the  same  house  with  her  husband 
for  a  week  subsequent  to  the  cruel 
treatment.  The  court  said:  "The  ex- 
c^iohs  present  no  element  of  con- 
donation. There  was  no  forgiveness 
by  the  petitioner,  no  promise  of  future 
kind  treatment  by  the  petitionee,  and 
no  resumption  of  marital  relations 
after  the  assault  of  June  16,  1890,  was 
committed.  On  the  costrary,  the  peti- 
tioner avoided  the  petitionee  as  much 
as  possible,  some  of  the  time  hiding 
from  him,  though  remaining  in  the 
house  with  him  until  the  final  separa- 
tion, which  was  on  June  30,  1890." 

In  Faulkner  v.  Faulkner  (1916)  90 
Wash.  74,  156  Pac.  404,  it  appeared 
that,  pending  an  action  for  divorce 
brought  by  the  husband,  he  resided 
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with  the  defendant,  and  the  defense 
of  condonation  was  pleaded.  In  dia- 
posinsT  of  the  question  the  court  said : 
"It  is  true  he  resided  at  the  common 
home  of  himself  and  the  defendant 
during  the  pendency  of  the  action,  but 
since  he  occupied  a  separate  room  in 
the  house,  apart  from  the  defendant, 
this  would  not  have  been  sufficient 
ground  on  which  to  defeat  the  divorce 
action,  and  much  less  is  it  a  sufficient 
ground  for  the  vacation  of  the  decree 
entered  therein.  .  .  .  The  appel- 
lant's counsel  in  their  brief  assert  that 
the  record  shows  that  the  respondent 
cohabited  with  the  appellant  during 
the  time  the  action  was  pending,  and 
that  she  was  led  thereby  to  believe 
that  the  grievances  against  her  had 
been  condoned,  and  the  action  discon- 
tinued, but  the  record,  as  we  read  it, 
does  not  sustain  the  claim.  The  ap- 
pellant details  a  circumstance  from 
which  it  might  be  inferred  that  the 
respondent  had  cohabited  with  her 
during  the  time  the  divorce  action  was 
pending,  but  in  answer  to  a  direct 
question  put  to  her  by  the  presiding 
judge,  inquiring  whether  he  had  done 
so,  she  answered  in  the  negative.  It 
is  not  necessary  to  argae,  of  course, 
that  if  the  premise  from  which  a  con- 
clusion is  deduced  fails  of  proof  the 
conclusion  must  fail  also." 

In  Keats  v.  Keats  (1859)  6  Jur.  N. 
S.  (Eng.)  176,  the  wife  was  charged 
with  certain  acts  of  adultery,  causing 
the  separation  of  the  parties.  In  an 
action  for  a  divorce  for  such  infidelity, 
the  defense  of  condonation  was  plead- 
ed. In  holding  that  the  defense  was 
not  good  and  that  the  husband  was 
entitled  to  a  divorce,  the  court  said: 
"It  is  true  that  forgiveness,  as  waa 
argued,  is  an  act  of  the  mind,  but  it 
can  only  be  manifested  by  woifds  or 
by  outward  acts.  The  acts  which 
prove  forgiveness  may  be  so  strons 
and  unequivocal,  as  by  taking  home  an 


offending  wife  and  cohabiting  with 
her,  that  they  may  conclusively  estab- 
lish condonation.  But  words,  how- 
ever strong,  can  at  the  highest  only 
be  regarded  as  imperfect  forgiveness, 
and  unless  followed  up  by  something 
which  amounts  to  reconciliation,  and 
to  a  reinstatement  of  the  wife  in  the 
condition  in  which  she  was  before  she 
transgressed,  it  must  remain  incom- 
plete. It  has  been  argued  that 
nothing  less  than  renewed  sexual  in- 
tercourse will  be  sufficient  to  estab- 
lish condonation.  It  is  obvious, 
without  adducing  instances  to  illus- 
trate my  meaning,  that  this  in  some 
cases  may  be  a  test  wholly  inappli- 
cable." 

In  Gooch  V.  Gooch  L.  R.  [1898]  P. 
(Eng.)  99,  it  appeared  that  husband 
and    wife    had    separated   under    an 
agreement  which  provided  that   "no 
proceedings   shall   be  conmienced  or 
prosecuted  by  or  on  behalf  of  either 
party  against  the  other,  in  respect  of 
any  cause  of  complaint  which  now  ex- 
ists or  has  arisen  before  the  date  of 
these  presents."    This  clause  was  held 
by  the  court  not  to  condone  acts  of 
adultery  committed  by  the  wife  prior 
to  the  making  of  the  agreement.    The 
court  said:    "Unless  these  words,  on 
their  true  construction,  amount  to  a 
covenant  not  to  plead  the  adultery  of 
the  petitioner,  as  the  respondent  has 
pleaded  it,  they  constitute  no  imagin- 
able reply  to  the  respondent's  plea. 
Do  they,  then,  express  any  obligation 
on  the  part  of  the  respondent  not  to 
set  up  his  wife's  adultery  as  an  an- 
swer to  the  charge  against  him?     I 
am  clearly  of  opinion  that  they  do  not. 
It  it  had  been  intended  that  such  an 
obligation  should  be  imposed,  nothing 
would  have  been  easier  than  to  have 
used  language  of  which  the  import 
would  have  been  unamblguoaa." 

E.G.B. 
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EDWIN  T.  EARL,  Respt, 
•  .  ,v. 
L.  A.  DUTOUR  et  al.,  Appts. 

tUttfttUu  aupremv  Court  (Itept.  ITo.  U)  ^An^uat  ZO,  1019, 


(—Cal. 


18S  Pae.  438.) 


Boundaries  ~-  nnTeyance  of  half  of  lot  boonding  on  street. 

1.  A  conveyance  of  the  half  of  a  lot  which  is  bounded  by  a  public  street 
does  not  include  the  half  of  the  Street,  for  the  purpose  of  determining' 
where  the  line  dividing  the  halves  fiall^,  although  the  grantor  owns  to  the 
middle  of  the  street. 

[See  note  on  this  question  "beginning  on  page  1165.] 

— rebnttiiq;  yresunption  —  extension 
of  lines  to  center  of  street. 

2.  The  presumption  that  the  portion 
of  a  lot  between  the  center  and'  side 
lines  of  a  street  is  not  to  be  considered 
in  determining  the  boundaries  of  & 
conveyance  of  the  half  of  th^'  lot 
bordering  on  the  street  is  not  rebutted 
by  the  facts  that  the  conv«yanee  is 


made  with  reference  to  a  plat  on  which 
the  side  lines  of  the  lots  are  extended 
to  the  center  of  the  street,  and  the  area 
marked  on  each  lot  includes  the  por- 
tion in  the  street,  while  the  allotment 
of  water  to  the  lot  is  based  on  such 
area. 

[See  8  B.  C.  L.  1083.} 


Appeal  by  defendants  from  a  judgi^nt  of  the  Superior  Court  for  Los 
Angeles  County  (Taft,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying 
a  new  trial  in  an  action  brou^t  to  quiet  title  to  certain  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court    : 

Messrs.  W.  J.  Ford  and  W.  Le  Roy     grantee  takes   title    subject   to    the 


Thomas,  for  appellants: 

Lots,  and  streets  or  avenues,  are 
separate  and  distinct  terms  and  haye 
separate  and  distinct  meanings^ 

Montgomery  v.  Hines,  184  Ind.  221, 
33  N.  E.  1100;  Wegge  v.  Madler,  129 
Wis.  412,  116  Am.  St.  Rep.  958,  109 
N.  W.  223;  Devlin,  Deeds,  3d  ed.  §  1020, 
p.  1953;  Burbach  v.  Schweinler;  5» 
Wis.  886,  14  N.  W.  449. 

When  a  deed  to  a  lot  refers  to  a 
reeorded  map,  the  map  becomes  a  part 
of  tiie  deed,  and  as  thus  described  the 
map  controls  a  further  description  by 
metes  and  bounds,  or  courses  and  dis-. 
tances. 

Masterson  v.  Munro,  105  Cal.  4^3, 
45  Am.  St.  Rep.  67,  88  Pae.  1106; 
Sutherland  V.  Jackson,  32  Me.  80;  4 
R.  C.  L.  §  «7,  p.  102;  Madison  v. 
Mayers,  97  Wis.  899,  46  L.R.A.  «S6, 
6&  Am.  St.  Rep.  127,  78  N.  W.  43;  Peo- 
ple V.  Blake,  60  Cal.  608;  Vance  v. 
Fore,  24  Cal.  435;  Penry  v.  Richards, 
52  Cal.  672;  McKeon  v.  Millard,  47, 
Cal.  681. 

In  a  conveyance  made  according  or 
by  reference  to  a  map  Or  plat,  the' 


streets,  alleys,  or  other,  public  g(rounds 
appearing  thereon,  and  the.  pK-operty 
is  not  to  be  measured  by  going  jto  the 
center  of  such  street,  alley,  or  public 
ground. 

Burbach  v:  Schweinler,  56  Wis,  386, 
14  N.  W.  449;  Devlin,  Deeds,  3d  ed. 
§  1020,  p.  1953;  FTaser  v.  Ott,  95  Cal. 
661,  30  Pae.  793;  4  R.  C.  L.  §  60,  p.  120; 
Wbgge  V.  Madler,  129  Wis.  412,  116 
Am.  St.  Rep.  9fi8,  109  N.  W.  223. 

Messrs.  Anderson  &  Anderson,  for 
respondent: 

.  The  term  "lot"  in  referring  to  city 
property  is  generally  understood  to 
mean  the  lot  itself  in  contradistinction 
to  the  street,  whereas  in  referring  to 
country  property  the  term  "lot"  often 
is  synonymous  with  the  term  "tract" 
or  "parcel,"  extending,  of  course,  to 
the  center  of  the  highway  embraced 
within  such  tract  or  parcel. 

Ontario  Land  &  Improv.  Co.  v.  Bed- 
ford, 90  Cal.  181,  27  Pae.  89;  Pilz  v. 
Killingsworth,  20  Or.  432,  26  Pae.  305; 
Lundberg  v,  Sharvey,  .46  Minn.  350, 
49  N.  W.  60;  Webster  v.  Little  Rock, 
44  Ark.  536;  Collins  V.  New  Albany, 
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59  Ind.  396;  Schenectady  v.  Union  Col- 
lege, 144  N.  Y.  241,  26  L.R.A.  614,  39 
N.  E,  67;  Pepper  v.  O'Dowd,  89  Wis. 
538;  Aldrich  v.  Thurston,  71  111.  324. 

Lennon,  J.,  delivered  the  opinion 
of  the  court : 

This  appeal  is  from  a  deccee 
quieting  plaintiff's  title  to  a  strip  of 
land  15  feet  wide  adjacent  to  the 
center  line  of  lot  17  of  the  Hillartl 
tract  in  the  county  of  Los  Angeles. 

Plaintiff  and  defendant  own,  re- 
spectivdy,  the  easterly  and  wester- 
ly halves  of  lot  17,  and  the  sole 
question  in  dispute  is  whether  the 
center  line  of  the  lot  forms  the 
eastern  or  western  boundary  of  the 
strip  of  land  in  suit.  The  answer 
to  this  question  depends  upon  the 
construction  to  be  placed  upon  the 
word  "lot,"  in  the  deed  by  which 
was  conveyed  to  defendants  the 
"westerly,  one-half  of  lot  17  of  the 
Hillard  tract,  as  per  amended  map 
recorded  in  book  43,  page  64,  mis- 
cellaneous records  of  said  county." 

Inasmuch  as  the  map  referred  to 
clearly  indicates  that  the  western 
boundary  of  lot  17  is  the  center  line 
of  an  avenue  60  feet  in  width,  it 
was  contended  on  behalf  of  plain- 
tiff and  held  by  the  trial  court  that 
the  30-foot  strip  covered  by  the 
street  was  part  of  the  '"lot"  within 
the  meaning  of  the  deed,  and  that 
therefore  the  eastern  boundary  of 
defendants'  land  was  a  line  halnvay 
between  the  center  line  of  the  ave- 
nue and  the  eastern  boundary  of  lot 
17. 

With  this  conclusion  we  are  un- 
able to  agree.  However  dfearly  it 
may  appear  that  the  owner  of  a  lot 
holds  title  to  the  center  of  an  ad- 
joining street,  subject  to  the  puWic 
easement,  and  that  the  boundary  of 
the  lot  is  technically,  therefore,  the 
center  of  the  street,  in  view  of  the 
fact  that  the  owner  of  such  lot  or 
land  has  no  right  to  the  possession. 
or  occupancy  of  any- 
Boand>rie«-         portion     of     such 

conveyance  ot  i^-^^  >..«.»        v*        «>w^^lt 

hatf  of  lot  public     street,    we 

Mree?.'"'  '"'        are  of  the  opinion 
that  the  word  "lot," 
as  generally  and  customarily  used, 
does  not  include  such  portiob  of  the 


street.  Wegge  v.  Madler,  129  Wis. 
412,  116  Am.  St.  Rep.  953,  109  N. 
W.  223.  As  stated  by  the  supreme 
court  of  Indiana:  "Lot  and  street 
are  two  separate  and  distinct  terms, 
and  have  separate  and  distinct 
meanings.  The  term  'lots,'  in  its 
common  and  ordinary  fneaning,  in- 
cludes that  portion  of  the  platted 
territory  measured  and  set  apart 
for  individual  and  private  use  and 
occupancy.  While  the  term  'streets* 
means  that  portion  set  apart  and' 
designated  for  the  use  of  the  public, 
and  such  is  the  sense  in  which  such 
terms  will  be  presumed  to  have  been 
used,  unless  it  be  made  to  appear 
that  a  contrary  meaning  was  in- 
tended." Montgomery  v.  Hines,  184 
Ind.  221,  255,  33  N.  E.  1101. 

In  the  absence,  therefore,  of  any 
circumstance  indicating  that  a 
more  unusual  and  technical  mean- 
ing of  the  "lot"  was  contemplated 
and  intended  by  the  grantor,  it  will 
be  presumed  that  the  grant  of  a 
fractional  part  or  of  a  given  num- 
ber of  feet  of  a  certain  lot  or  parcel 
of  land  conveys  the  given  fractional 
part  or  number  of  feet  of  that  por- 
tion of  the  Ibt  or  parcel  of  land 
which  is  set  apart  fen*  private  use 
and  occupancy. 

Plaintiff  contends  that  the  cir- 
cumstances revealed  by  an  analysis 
of  the  map  I'eferred  to  in  the  deed 
indicates  that  the  defendants' 
grantor  used  the  word  "lot"  as  in- 
cluding the  portion  lying  in  the 
street, ,  as  well  as  the  portion  set 
apart  for  private  use.  These  cir- 
oumstaoees  are  stated  as  follows: 
"First.  The  length  of  all  lot  lines 
is  given  in  chains  on  the  face  of  the 
map,  and  extends  to  the  center  of  the 
avenues  in  front.  The  widths  of 
the  streets  are  not  given  on  the 
map  ■  itself,  but  are  stated  in  the 
legend  pn  the  map,  such  width  be- 
ing given  in.  feet.  Second.  The 
side-lot  lines  themselves  are  ex- 
tended by  dashed  lines  to  the  cen- 
ters of  the  avenues  in  front.  Third. 
The  gross  area  is  given  in  acreasre 
marked  on  each  lot.  Fourth.  The 
center  line  of  each  avenue  is  marked 
on  the  niap  by  a  dashed  line  which 


Digitized  by 


Google 


EARL  y. 

(_  cau  —, 

is  intersected  in  nearly  all  instances 
by  dashed  lines  extending  the 
heavy  lines  of  the  lots  to  the  center 
of  the  avenues." 

Giving  to  these  items  all  the  force 
which  may  reasonably  be  claimed 
for  them,  they  tend  to  show  no 
more  than  that  it  was  intended  that 
lot  owners  in  the  Hillard  tract 
should  take  title  to  the  center  of  the 
streets  or  avenues.  They  do  not, 
we  think,  tend  in  any  way  to  rebut 
the  presumption  that  defendants* 
grantor  used  the  word  "lot"  in  its 
ordinary  and  commonly  accepted 
meaning.  Of  no  greater  force,  in 
our  opinion,  is  the  fact  that  the 
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deed  in  question  conveyed  one  half 
of  the  water  right  appurtenant  to 
lot  17,  the  same  having  originally 
been  allotted  on  the 
basis  of  acreage  in-  T^'jSionis-'** 
eluding  the  portion  t«n'«ioB  of  iib«b 
of  the  lot  lying  in  :?,:S?.*"  "* 
the  street.    It  fol- 
lows that  the  presumption  stands 
nnrebutted. 

The  judgment  appealed  from  is 
reversed. 

We  concur:    Wilbur,  ^.;  Melvln, 
«• 

Petition    for    rehearing    denied, 
September  18,  1919. 


ANNOTATION. 


Locatiott  of  drmion  line  under  conveyance  of  land  as  affected  by  street 


I.  Introductory,  1165. 
II.  Division  line  affected  by  street,  1165. 
III.  Division  line  not  a&ected  by  street, 
1166. 

I.  Introduistotif. 
It  is  well  settled  that,  where  land 
is  conveyed  with  reference  to  a  bound- 
ary on  a  street,  the  grantor  ordinarily 
takes  to  the  center  of  the  street.  See 
the  note  to  Re  Bronx  Parkway,  2 
A.L.R.  1.  The  present  note,  assuming 
the  existence  of  that  rule,  discusses 
the  narrow  question  whether,  in  the 
conveyance  of  the  part  of  a  tract  of 
land  which  fronts  on  a  street,  the 
division  line  is  to  be  determined  by  in- 
eluding  in  the  tract  conveyed  the  ap- 
purtenant half  of  the  street,  or  wheth- 
er it  is  to  be  determined  by  taking  the 
portfoo  conveyed  entirely  from  the 
portion  of  the  tract  appropriated  to 
private  oae. 

//.  DivUion  tine  affected  by  atreet. 

In  some  cases  wherein  it  appeared 
that  a  portion  of  a  tract  of  land  abut- 
ting on  a  street  was  conveyed,  it  has 
been  held  that  the  division  line  be- 
tween that  portion  and  the  remainder 
of  the  parcel  was  to  be  located  as  a 
result  of  considering  the  center  line 
of  the  street  as  the  boundary  of  the 
original  tract.  Helraer  v.  Castle 
rig84)  109  HL  664;  Henderson  v.  Hat- 
terman   (1893)  146  IIL  5.55,  S4  N.  E. 


1041;  Stinchfield  v.  Gerry  (1874)  64 
Me.  200;  Cochran  v.  Smith  (1893)  78 
Hun,  597,  26  N.  Y.  Supp.  103. 

In  Helmer  v.  Castle  (111.)  supra,  it 
appeared  that  the  description  in  a 
deed  of  land  bounded  on  the  north  by 
a  road  described  a  course  "commenc- 
ing at  the  northeast  corner  of  that 
part  of  section  11,  .  .  .  south  of 
the  road  there  running;  thence  run- 
ning westerly  along  the  line  of  said 
road,"  etc.  The  difficulty  was  in  lo- 
cating the  starting  point.  An  early 
deed  to  part  of  the  tract,  which  had 
been  divided  into  two  parts  on  either 
side  of  the  road  and  extending  to  the 
center  thereof,  called  for  the  "east 
half  of  the  southeast  quarter,  south 
of  the  road,"  which  language  was  used 
tn  all  deeds,  including  that  to  the 
grantor  from  whom  both  parties  de- 
rived title.  The  court  considered  this 
to  mean  extending  north  to  the  center 
line  of  the  road,  saying  that  since  the 
common  source  took  to  the  center  of 
the  road  and  did  not  reserve  the  fee 
of  the  south  half  of  the  road  to  him- 
self, the  grant  under  consideration 
must  be  considered  as  bounded  on  the 
north  thereby,  and  consequently  the 
land  in  dispute  belonged  to  the  plain- 
tiff. 

In  Henderson  v.  Hatterman  (1893) 
14€  m.  5.55,  34  N.  E.  1041,  it  appeared 
that  the  defendants  were  the  grantee* 
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of  a  lot  in  the  subdivision  of  a  tract, 
and  that  they  claimed  that  their  south- 
ern boundary  was  the  northerly  line 
of  the  road  on  which  their  lot  abutted^ 
The  center  of  this  road  was  the  "In- 
dian boundary  line,"  and  the  deed  to 
the  appellants  called  for  a  course  run- 
ning along  this  line  from  the  starting 
point,  the  line  being  33  feet  south  of 
the  north  side  of  the  road.  Since  the 
starting  point  was  in  the  line  in  the 
middle  of  the  road,  the  court  held  that 
the  course  must  be  along  the  line,  and 
not  along  the  north  side  of  the  road. 
It  was  pointed  out  that  since  the  cen- 
ter of  the  highway  bounds  the  land 
abutting  thereon,  the  starting  point 
mentioned  in  the  deed  must  have  been 
in  the  center  of  the  road,  and  at  the  in- 
tersection of  such  road  with  the 
center  of  the  road  on  the  west  of  the 
lot.  The  center  of  the  road  as  a  mon- 
ument controlled  the  courses  and  dis- 
tances, and  these  in  turn  superseded 
the  call  in  the  deed  for  1  acre  of  land. 
In  addition  the  court  called  attention 
to  the  fact  that  the  plat  of  the  sub- 
division described  land  "lying  north  of 
Indian  boundary  line,"  presumptively 
embracing  the  north  half  of  the  road. 
Consequently  the  defendants  were  en- 
titled to  the  possession  of  only  that 
portion  of  the  tract  included  in  the 
measurements  above  described. 

In  Stinchfield  v.  Gerry  (1874)  64 
Me.  200,  the  plaintiff  claimed  "that 
defendant  committed  trespass  on 
premises  conveyed  to  him  by  deed  of 
warranty,  containing  the  following 
description:  'A  certain  piece  or  par- 
cel of  land  .  .  .  being  the  most 
northerly  50  acres  of  lot  number  42 
according  to  Norcross's  survey.'"  ti 
was  agreed  that  a  road  was  laid  out 
on  the  east  line  of  lot  No.  42,  one  half 
being  on  such,  "and  one  half  on  the 
lot  next  east,"  and  that,  if  plaintiff  was 
entitled  to  be  bounded  by  the  west  side 
of  the  road  in  order  to  obtain  his  acre- 
age, the  defendant  was  a  trespasser, 
but  not  if  the  center  of  the  road  was 
the  eastern  boundary  of  the  plaintiff's 
land.  It  was  held  that  since  the  plain- 
tiff's boundary  was  the  east  line  of 
lot  No.  42,  and  since  the  road  was 
laid  out  in  this  east  line,  he  could  not 
claim  to  measure  his  acreage  from  the 


west  line  pf  the  road,  and  that  oob- 
sequently  the  defendant  was  no  tres- 
passer. There  was  no  ambiguity  in 
the  deed  which  entitled  the  plaintiff  to 
claim  that  the  covenants  in  his  deed 
gave  him,  50  acres  free  from  encum- 
brances. 

In  Cochran  v.  Smith  (1893)  73  Hun, 
597,  26  N.  T.  Supp.  103,  an  action  for 
trespass  on  land,  it  was  necessary  to  fix 
the  boundary  or  division  line,  between 
the  lands  of  the  plaintiff  and  the  de- 
fendant, the  lot  of  the  former  being 
bounded  on  the  west  and  north  by  two 
streets,  and  on  the  east  by  the  lot  of 
the  defendant,  which  was  likewise 
bounded  on  the  north  by  a  street.  The 
mother  of  both  the  plaintiff  and  the  de- 
fendant was  their  common  grantor, 
and  the  court  pointed  out  that  it  was 
her  intention  that  each  of  these  lots 
should  contain  1  acre  of  land.  The 
place  of  beginning  called  for  in  the 
deed  to  the  plaintiff  was  the  junc- 
tion of  the  two  roads  on  which  the  lot 
abutted,  and  the  court  held  that  by 
this  was  meant  the  intersection  of  the 
center  line  of  the  two  roads,  on  the 
principle  that  a  conveyance  of  land 
bounded  by  a  highway  carries  "the  fee 
to  the  center  thereof  as  part  of  the 
grant."  And  likewise  the  courses  de- 
scribed as  "by"  the  avenue  and  "by" 
the  road  must  be  considered  as  mean- 
ing "by"  the  center  line  thereof.  Such 
a  construction  of  the  plaintifTs  deed 
was  strengthened  by  the  fact  that 
when  her  lot  was  measured  a  bolt  was 
driven  in  the  ground  at  the  spot  in  the 
middle  of  the  avenue  from  which  the 
measurement  was  begun.  A  later  sur- 
vey made  in  the  same  manner  met  with 
the  assent  of  the  plaintiff,  and  gave 
her  just  1  acre  of  land. 

III.  DiviMon  line  not  affected  by  gtree*. 

In  some  cases  the  conveyance  of  a 
portion  of  a  parcel  of  land' abutting  on 
a  street  has  been  considered  as  a 
grant,  irrespective  of  the  street,  and 
the  location  of  the  division  line  be- 
tween the  potion  was  made  by  consid- 
ering the  side  line  of  the  street  as  the 
boundary  of  the  original  tract.  Fraser 
y.  Ott  (1892)  95  Cal.  661,  30  Pac.  793; 
Montgomery  v.  Hines  (1893)  134  Ind. 
221,  33  N.  E.  1100;  Wegge  v.  Madler 
(1906)  129  Wis.  412,  116  Am.  St.  Rep. 
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953,  109  N.  W.  223.  And  see  the  re- 
ported case  (Eabl  t.  Dutoub,  ante, 
1163). 

Thus  in  Montgomery  t.  Hines 
(1893)  184  Ind.  221,  83  N.  £.  1100, 
it  was  said:  "The  term  'lots,'  in  its 
common  and  ordinary  meaning,  in- 
cludes that  portion  of  the  platted  ter- 
ritory measured  and  set  apart  for  in- 
dividual and  private  use  and  occu- 
pancy." 

This  reasoning  was  followed  in 
Wegge  V.  Madler  (1906)  129  Wis.  412, 
116  Am.  St,  Rep.  953,  109  N.  W.  223, 
wherein  the  court  said :  "The  lot  must 
be  understood  to  mean  the  land,  inde- 
pendently of  the  street  or  avenue." 

In  Fraser  v.  Ott  (1892)  96  Cal.  661, 
30  Pac.  793,  an  action  to  quiet  title  to 
a  parcel  of  land,  it  appeared  that  the 
plaintiff  was  the  owner  of  "the  north 
2  acres  of  block  No.  13"  of  the  West- 
em  Development  Company's  4-acre 
blocks,  as  per  a  map  of  record.  The  de- 
fendant claimed  a  strip  of  land  along 
the  south  si^e  of  the  plaintiff's  lot,  and 
contended  that  the  plaintiff's  2  acres 
should  be  measured  "by  extending  the 
same  to  the  center  of  the  adjacent 
street  on  the  west."  The  question 
then  was  as  to  the  location  of  the 
plaintiff's  south  line,  and  this  in  turn 
"depended  upon  the  location  of  his 
west  line."  It  was  held  that,  while  a 
conveyance  of  land  bounded  by  a  high- 
way passed  title  to  the  center  thereof, 
it  did  not  follow  that  a  grant  of  2 
acres,  as  in  the  present  case,  "must  be 
measured  by  going  to  the  center"  of 
the  street.  The  blocks  in  this  instance 
were  "4-acre  blocks,"  and  the  descrip- 
tion calling  for  the  "north  2  acres  of 
the  block"  conveyed  the  north  half 
thereof  exclusive  of  the  street,  and 
this  was  shown  to  be  the  intention 
here  by  the  additional  grant  of  a  right 
of  way  "over  the  east  end  of  the  south 
half  of  the  same  block."  The  court 
also  pointed  out  that  a  "block"  is  "a 
portion  of  a  city  inclosed  by  streets." 

In  Montgomery  v.  Hines  (Ind.)  su- 
pra, an  action  to  quiet  title,  the  land 
in  gaestion  was  part  of  lot  5  of  a  cer- 
tain plat.  The  defendant's  deed 
called  for  a  piece  of  land  "commending 
at  the  southeast  corner  of  lot  5,  thence 
north  to  the  northeast  comer,  west  72 


feet,  south  to  the  south  Une,  and  east 
to  beginning,"  which  comprised  a  strip 
of  land  on  the  east  side  of  lot  6,  run- 
ning along  a  40-foot  street.  The  plain- 
tiffs later  received  a  conveyance  of 
lots  4  and  5,  excepting  the  72  feet  on 
the  east  side  of  lot  5,  and  they  claimed 
that  the  72  feet  called  for  in  the  deed 
extended  west  only  72  feet  from  the 
center  of  the  above-mentioned  street, 
which  constituted  the  east  boundary. 
The  coi\rt  said:  "When  land  is  regu- 
larly and  legally  platted  for  town  pur- 
poses, and  it  is  not  contended  that 
this  was  not  so  platted,  and  lots  and 
streets  marked  off  and  desaribed,  giv- 
ing width  of  street  and  size  of  lots,  a 
lot,  we  think,  must  be  understood  to 
mean  the  land  independently  of  the 
street,  though  the  adjacent  lot  owner, 
by  the  purchase  of  the  lot,  or  that 
portion  bordering  on  and  lying  ad- 
jacent to  the  street  takes  title  ordi- 
narily to  the  center  of  the  street,  sub- 
ject to  the  rights  of  the  public.  This 
same  title  to  the  street  he  would  take, 
if,  in  describing  the  lot,  it  were  de- 
scribed by  metes  and  bounds,  running 
to  and  along  the  street.  .  .  .  The 
conveyances  in  this  case  gave  to  the 
purchasers  the  legal  title  to  72  feet, 
bounded  on  the  east  by  the  east  line 
of  the  lot  (the  west  boundary  line  of 
the  street),  and  extending  back  onto 
the  lot  72  feet  from  that  line.  There 
was  nothing  in  the  conveyance  to  au- 
thorize any  different  construction. 
This  is  the  common  and  usual  meaning 
of  the  words  used,  and  there  is  nothing 
to  indicate  that  the  words  were  used 
in  any  other  sense/' 

In  Wegge  v.  Madler  (Wis.)  supra, 
an  action  of  ejectment,  it  appeared 
that  one  Easten,  who  was  the  owner 
of  portions  of  lots  1  and  2  in  question, 
conveyed  to  the  plaintiff  a  parcel  of 
land  commencing  50  feet  east  of  the 
northwest  comer  of  lot  No.  1,  and  to 
the  defendant  another  parcel  of  land 
coDunencing  at  the  northwest  corner 
of  lot  No.  1,  which  lot  was  bounded  on 
both  the  north  and  west  by  streets  80 
feet  wide.  It  was  contended  by  the 
plaintiff  that  the  northwest  corner  of 
lot  No.  1  must  be  considered  as  situ- 
ated at  the  intersection  of  the  center 
lines  of  these  two  streets,  and  that 
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consequently  his  own  parcel  began  at 
a  point  50  feet  east  of  the  center  of 
the  street  bouadinsr  lot  No.  1  on  the 
west  It  was  held  that  while  "the 
grantee  of  a  lot  in  a  recorded  plat 
talies  title  to  the  center  of  an  adjoin- 
ing street,  subject  to  the  public  ease- 
ment," since  the  abutting  landowner 


has  no  right  of  occupancy  or  posses- 
sion therein,  the  street  is  not  men- 
tioned in  the  conveyance,  and  is  not 
to  be  considered  as  included  in  the 
description  of  the  grant.  "The  lot 
must  be  understood  to  mean  the  land 
independently  of  the  street  or  avenue." 

R.S. 


NAVASSA  GUANO  COMPANY,  Appt, 

V. 

ELLEN  NIXON  COCKFIELD  et  ftl.,  Exrs.,  etc.,  of  S.  R.  Cockfleld, 

Deceased,  et  al. 

Vnited  States  Otrtntit  Court  of  Appeals,  Fourth  Circuit— AprU  8,  1918. 
(165  C.  C.  A.  363,  253  Fed.  883.) 

Fraudulent  conveyance  —  change  of  beneficiary. 

The  change  by  an  insolvent  about  to  die  of  the  beneficiary  named  in  a 
policy  on  his  life,  from  his  personal  representative  to  a  relative,  is  fraud- 
ulent as  to  his  creditors,  although  no  fraud  was  intended  and  the  i>oIicy 
had  no  surrender  value. 

[See  note  on  this  question  beginning  on  page  1173.] 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  of  the  United 
.  States  for  the  Eastern  District  of  South  Carolina  (Smith,  J.)  in  favor  of 
defendants  in  a  suit  to  subject  the  proceeds  of  an  insurance  policy  to  the 
payment  of  creditors  of  decedent.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued    before    Pritchard,    Knapp,      S.  195,  32  L.  ed.  370,  9  Sup.  C^.  Rep. 


and  Woods,  Circuit  Judges. 

Messrs.  Willcox  &  Willcox,  Henry  E. 
Davis,  and  Philip  H.  Arrowsmith,  for 
appellant : 

The  change  of  beneficiary  did  not 
take  effect  until  indorsement  on  the 
policy,  and  no  such  indorsement  on  the 
policy  was  ever  made. 

Thompson  v.  Equitable  Life  Aasur. 
Soc.  95  S.  C.  16,  78  S.  E.  439;  Deal  v. 
Deal,  87  S.  C.  395,  69  S.  E.  886,  Ann. 
Cas.  1912B,  1142;  Holder  v.  Prudential 
Ins.  Co.  77  S.  C.  299,  57  S.  E.  853; 
Freund  v.  Freund,  218  111.  189, 109  Am. 
St.  Rep.  283,  75  N.  E.  925. 

A  transfer  by  decedent  to  his 
brother  as  a  gratuity,  of  a  policy  that 
was  made  payable  to  his  estate,  was 
such  a  transfer  of  assets  as  is  pro- 
hibited by  statute,  and  the  transfer 
under  such  circumstances  was  of  the 
entire  proceeds  of  the  policy  itself, 
and  the  creditors  are  entitled  to  sub- 
ject such  proceeds  to  the  payment  of 
their  debts. 

Central  Nat.  Bank  v.  Hume,  128  U. 


41 ;  Elliott's  Appeal,  50  Pa.  75,  88  Am. 
Dec.  525;  Lytle  v.  Baldinger,  Ann.  Cas. 
1912B.  896,  note;  12  R.  C.  L.  511;  20 
Cyc.  361;  Chamberlain  v.  Butler,  87 
Am.  St.  Rep.  488,  note. 

A  transfer  by  a  debtor  in  violation 
of  statute  can  be  set  aside  as  a  fraud 
on  the  rights  of  creditors,  by  proving 
either  that  it  was  without  considera- 
tion or  that  it  was  in  bad  faith. 

McElwee  v.  Kennedy,  66  S.  C.  164, 

34  S.  E.  86;  Lenhardt  v.  Ponder,  64  S. 
C.  354,  42  S.  E.  169. 

In  transactions  between  relatives, 
upon  proof  of  relationship,  the  trans- 
feree must  clearly  show  the  good  faith 
of  the  transaction. 

Tucker  v.  Weathersbee,  98  S.  C. 
406,  82  S.  E.  638;  Braffman  v.  Glover, 

35  S.  C.  436,  14  S.  E.  935;  Virginia- 
Carolina  Chemical  Ck>.  v.  Hunter,  94 
S.  C.  65,  77  S.  E.  751. 

Messrs.  Kelley  &  Hinds  and  A.  C 
Hinds,  for  appellee : 

The  claim  that  the  change  is  not  in 
conformily  with  the  terms  of  the  pol- 
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icy  is  personal  to  the  insurance  com- 
pany, and  cannot  be  asserted  by  any- 
one else. 

May,  Ins.  §  399;  Martin  v.  Stub- 
bings,  126  111.  387,  9  Am.  St.  Rep.  620, 
18  N.  E,  657;  Opitz  v.  Karel,  118  Wis. 
527,  62  L.R.A.  982,  99  Am.  St.  Rep. 
1010,  95  N.  W.  948;  Manchester  Fire 
Assur.  Co.  T.  Glenn,  IS  Ind.  App.  365, 
55  Am.  St.  Rep.  225,  40  N.  E.  926,  41 
N.  E.  847. 

The  provisions  in  insurance  policies 
prescribing  the  mode  of  the  change  of 
beneficiary  are  invariably  construed 
as  being  inserted  for  the  protection  of 
the  insurer,  compliance  with  which 
may  be  waived  by  the  company,  and 
as  between  the  assignor  and  assignee 
it  is  no  defense  that  the  mode  of  as- 
signment prescribed  has  not  been  fol- 
lowed. 

Hogue  V.  Minnesota  Packing  & 
Provision  Co.  59  Minn.  39,  60  N.  W. 
812;  Embry  v.  Harris,  107  Ky.  61,  52 
S.  W.  958;  Lee  v.  Murrell,  9  Ky.  L. 
Rep.  104;  Hewlett  v.  Home  for  Incura- 
bles, 74  Md.  350,  17  L.R.A.  447,  24 
Atl.  824;  Hewins  v.  Baker,  161  Mass. 
320,  87  N.  E.  441;  Burgess  v.  New 
York  L.  Ins.  Co.  —  Tex.  Civ.  App.  — , 
53  S.  W.  602;  Chamberlain  v.  Butler, 
87  Am.  St.  Rep.  497,  note. 

The  personal  representative  of  S. 
R.  Cockfield  and,  therefore,  his  credi- 
tors (unless  they  can  establish 
fraud),  are  estopped  by  tl^e  acts  of 
the  said  S.  R.  Cockfield  from  claiming 
the  proceeds  of  the  policy  in  question. 

Thompson  v.  Equitable  Life  Assur. 
Soc.  95  S.  C.  16,  78  S.  E.  439;  Barren 
V.  Williams,  58  S.  C.  280,  79  Am.  St. 
Rep.  840,  36  S.  E.  561;  New  York  L. 
Ins.  Co.  V.  Black,  3  Md.  341,  56  Am. 
Dec.  742. 

Inasmuch  as  the  insured  did  all  in 
bis  power  to  make  the  change  accord- 
ing to  the  terms  of  the  policy,  and 
nothing  remained  to  be  done  but  to 
make  the  indorsement  thereupon  by 
the  company,  which  had  not  even  at- 
tempted to  show  any  good  reason  why 
the  indorsement  was  not  made,  a  court 
of  equity  will  deem  that  done  which 
ought  to  have  been  done,  and  give  ef- 
fect to  the  change. 

John  Hancock  Mut.  L.  Ins.  Co.  v. 
White,  20  R.  I.  457,  40  Atl.  5;  Wil- 
cox V.  Equitable  Life  Assur.  Soc. 
173  N.  Y.  60,  93  Am.  St  Rep.  579, 
65  N.  E.  857;  May,  Ins.  §  3990;  Par-' 
rot  V.  Mexican  C.  R.  Co.  207  Mass. 
184,  34  L.R.A.(N.S.)  277,  93  N.  E. 
590;  Supreme  Lodge,  0.  A.  G.  C. 
V,  Terrell,  99  Fed.  330;  Berkeley  v. 
6  A.L.R.— 74. 


Harper,  3  App.  D.  C.  308;  Nally  v, 
Nally,  74  Ga.  669,  58  Am.  Rep.  459; 
Hirschl  v.  Clarke,  81  Iowa,  200,  9 
L.R.A.  841,  47  N.  W.  78;  Schmidt  v. 
Iowa  K.  of  P.  Ins.  Asso.  82  Iowa,  304, 

11  L.R.A.  205,  47  N.  W.  1032;  Wood  v. 
Brotherhood  of  American  Yeomen,  148 
Iowa,  400,  126  N.  W.  949;  Heydorf  ▼. 
Conrack,  7  Kan.  App.  202,  52  Pac.  700; 
Schoenau  v.  Grand  Lodge,  A.  O.  U.  W. 
85  Minn.  349,  88  N.  W.  999;  St.  Louis 
Police  Relief  Asso.  v.  Strode,  103  Mo. 
App.  694,  77  S.  W.  1091 ;  Independent 
Foresters  v.  Keliher,  36  Or.  501,  78 
Am.  St.  Rep.  785,  59  Pac.  824,  1109, 
60  Pac.  -563 ;  Donnelly  v.  Burnham,  86 
App.  Div,  226,  83  N.  Y.  Supp.  659,  af- 
firmed in  177  N.  Y,  546,  69  N.  E.  1122; 
Tolson  V.  National  Provident  Union, 
60  Misc.  460,  115  N.  Y.  Supp.  534,  af- 
firmed in  130  App.  Div.  884,  114  N. 
Y.  Supp.  1149;  Bemhelm  v.  Martin, 
45  Wash.  120,  88  Pac.  106;  McGowan 
V.  Supreme  Ct  I.  0.  F.  104  Wis.  173, 
80  N.  W.  603;  Waldum  v.  HomsUd, 
119  Wis.  312,  96  N.  W.  806. 

Although  S.  R.  Cockfield  was  insol- 
vent at  the  time  the  change  of  the 
beneficiary  took  place,  the  transaction 
is  not  void  as  against  the  Statute  of 
Elizabeth,  or  as  a  voluntary  dona- 
tion>  because  the  insurance  policy  had 
no  cash  surrender  value,  and  there- 
fore nothing  of  value  was  diverted 
from  his  estate. 

Page  V.  Hendrick,  10  Mich.  300; 
Judson  V.  Courier  Co.  15  Fed.  541; 
Pope  V.  Wilson,  7  Ala.  690;  Klemm  v. 
Bishop,  56  111.  App.  613;  Brackett  v. 
Waite,  4  Vt.  389;   Sanders  v.   Main, 

12  Wash.  665,  42  Pac.  122;  Harden  v. 
Wagner,  22  W.  Va.  366 ;  Stigler  v.  Stig- 
ler,  77  Va.  163;  Shaver  v.  Shaver,  36 
App.  Div.  1,  54  N.  Y.  Supp.  464;  More- 
head  V.  Mayfield,  109  Ky.  51,  58  S.  W. 
473;  Barbour  v.  Larue,  106  Ky.  546, 
51  S.  W.  5;  Pulsifer  v.  Hussey,  97  Me. 
443,  54  Atl.  1076 ;  Barbour  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  61  Conn.  240, 
23  Atl.  154;  Barron  v.  Williams,  58 
S.  C.  280,  79  Am.  St.  Rep.  840,  36  S. 
E.  561 ;  Sanders  v.  ^tna  L.  Ins.  Co.  95 
S.  C.  36,  78  S.  E.  532,  Ann.  Cas.  1915B, 
1284;  Morris  v.  Dodd,  110  Ga.  606,  50 
L.R.A.  33,  78  Am.  St.  Rep.  129,  36  S. 
E.  83;  Re  Judson,  113  C.  C.  A.  158, 
192  Fed.  884;  Re  Buelow,  98  Fed.  86, 
2  N.  B.  N.  Rep.  230;  Barbour  v.  Larue, 
106  Ky.  546,  61  S.  W.  5;  Re  McKin- 
ney,  15  Fed.  635;  Re  Steele,  98  Fed. 
78,  2  N.  B.  N.  Rep.  281 ;  Re  Lange,  91 
Fed.  361;  Burlingham  v.  Grouse,  228 
U.  S.  459,  57  L.  ed.  920,  46  L.R.A. 
(N.S.)    148,    33    Sup.    Ct.    Rep.    564; 
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Everett  v.  Judson,  228  U.  S.  474,  57 
L.  ed.  927,  46  L.R.A.(N.S.)  154,  83 
Sup.  Ct.  Rep.  568;  Andrews  v.  Part- 
ridge, 228  U.  S.  479,  57  L.  ed.  929,  33 
Sup.  Ct.  Rep.  570. 

Enapp,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  material  facts  appear  to  be 
these:  On  February  5,  1916,  S.  R. 
Cockfield,  of  Johnsonville,  South 
Carolina,  insured  his  life  for  $6,000, 
payable  at  his  death  to  his  legal 
representatives,  and  paid  the  first 
annual  premium  of  $185.70.  The 
policy  contained  this  provision: 
"The  insured  may,  at  any  time 
while  this  policy  is  in  force,  by 
written  notice  to  the  company  at  its 
home  office,  change  the  beneficiary 
or  beneficiaries  under  this  policy, 
such  change  to  take  effect  only  up- 
on the  indorsement  of  the  same  on 
the  policy  by  the  company." 

On  February  5,  1917,  the  insured 
paid  the  second  annual  premium, 
partly  by  note  secured  by  the  policy, 
and  thereby  continued  the  insur- 
ance in  force  for  another  year. 
Three  days  later,  February  8th,  he 
was  stricken  with  a  serious  and,  as 
it  proved,  fatal  illness.  The  next 
day,  the  9th,  or  later,  he  wrote 
the  insurance  company:  "Inclosed 
please  find  policy  29,888,  which  you 
will  change  the  beneficiary  and 
make  it  payable  to  Reamer  L.  Cock- 
field,  related  to  me  as  brother. 
Please  attend  to  this,  and  return  to 
me  promptly." 

Under  date  of  the  18th,  the  com- 
pany acknowledged  receipt  of  the 
policy  and  request,  and  added:  "We 
attach  a  formal  request  to  be  com- 
plied with  for  this  purpose.  Have 
your  signature  witnessed  by  a  dis- 
interested party,  return  to  us,  and 
the  matter  will  have  our  immediate 
attention.  In  the  meantime  your 
policy  will  be  held  in  abeyance." 

The  insured  died  on  the  16th  of 
February,  without  having  executed 
the  "formal  request."  It  is  admit- 
ted that  he  was  insolvent  when  his 
letter  to  the  company  was  written 
and  at  the  time  of  his  death. 
Reamer  L.  Cockfield,  the  brother 
named  in  the  letter,  was  a  physi- 


cian, and  as  such  attended  the  in- 
sured in  his  last  illness,  and  the 
trial  court  found  in  effect,  and  upon 
ample  and  convincing  testimony, 
that  S.  R.  Cockfield,  when  he  wrote 
the  insurance  company,  had  been 
advised  by  his  brother  that  his  ill- 
ness would  probably  terminate  fatal- 
ly. In  a  word,  we  take  it  to  be  estab- 
lished that  the  insured  changed  the 
beneficiary  named  in  his  policy,  or 
attempted  to  do  so,  with  full  knowl- 
edge of  his  insolvency  and  in 
anticipation  of  death  witiiin  a  com- 
paratively short  time. 

The  suit  Is  brought,  as  the  decree 
appealed  from  succinctly  states,  "to 
subject  the  proceeds  of  this  insur- 
ance policy,  which  the  insurance 
company  admits  to  be  due  and  pay- 
able to  the  party  who  may  be  law- 
fully entitled,  to  the  payment  of  the 
creditors  of  S.  R.  Cockfield,  upon 
the  groimd,  first,  that  the  transfer 
was  invalid,  null,  and  void  as  to 
creditors,  and,  next,  that  in  any 
event  the  transfer  was  insufiSciently 
executed,  so  as  to  pass  the  title  of 
the  policy,  and  it  still  remains  the 
property  of  the  estate  of  S.  R.  Cock- 
field, and  should  be  administered 
as  such,  and  applied  to  the  payment 
of  his  creditors."  The  court  below 
sustained  the  transfer  of  the  policy 
and  awarded  the  proceeds  to  the 
transferee.  Dr.  Cockfield,  less  so 
much  as  represents  the  premiums 
paid  by  the  insured  in  his  lifetime, 
which  was  directed  to  be  turned 
over  to  his  executors.  The  decree 
distributes  the  insurance  money  ac- 
cordingly, and  the  creditor  appeals. 

We  put  aside,  without  expressing 
any  opinion,  the  contention  of  ap- 
pellant that  the  attempted  change 
of  beneficiary  was  ineffectual  for 
any  purpose,  in  order  to  decide  the 
case  upon  the  assumption  that  the 
letter  written  to  the  company  by 
the  insured  a  few  days  before  his 
death  effected  a  valid  transfer  of 
the  policy  and  its  proceeds,  except 
as  against  the  rights-  of  creditors. 
The  argument  in  behalf  of  appel- 
lee resl^  upon  the  proposition  that, 
inasmuch  as  the  policy  by  its  terms 
bad  no  cash  surrender  value,  only 
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two  annual  premiums  having  been 
paid,  its  transfer  to  the  brother  di- 
verted nothing  of  value  from  the 
'  insured's  estate,  and  this  we  appre- 
hend is  the  crux  of  the  case.  Some 
support  is  sought  by  analogy  in 
that  section  of  the  Bankruptcy  Law 
which  provides  for  the  disposition 
of  insurance  on  the  life  of  a  bank- 
rupt, and  under  which  it  is  held 
that  a  policy  having  no  surrender 
value  does  not.  pass  as  an  asset  to 
the  trustee.  Burlingham  v.  Grouse, 
228  U.  S.  459,  57  L.  ed.  920,  46 
L.R.A.(N.S.)  148,  33  Sup.  Ct.  Rep. 
564.  But  this  is  not  a  bankruptcy 
proceeding,  and  it  seems  manifest 
that  the  statutory  right  of  a  trustee 
in  such  case  cannot  measure  or  af- 
fect the  right  of  creditors  in  a  suit 
like  this  to  reach  the  proceeds  of 
a  policy  on  the  ground  that  as  to 
them  it  has  been  fraudulently 
transferred.  The  only  law  here  ap- 
plicable is  the  Statute  of  Elizabeth, 
which,  upon  this  issue,  is  the  com- 
mon law  of  South  Carolina. 

Granting,  however,  the  principle 
invoked  by  the  appellee,  that  a  poli- 
cy without  surrender  value  may  be 
validly  transferred  even  as  against 
creditors,  we  are  not  prepared  to 
hold  that  the  policy  in  question  had 
no  surrender  value  at  the  time  of 
its  transfer.  If  the  insured  had 
then  been  in  his  usual  health,  with 
the  normal  expectation  of  life,  his 
estate  would  not  have  been  depleted 
by  a  change  of  beneficiary,  and 
creditors  could  not  justly  complain. 
In  that  case  the  transferee  might 
have  taken  a  burden,  instead  of  a 
bounty,  because  of  the  probability 
that  an  indefinite  number  of  premi- 
ums would  have  to  be  paid.  But 
the  situation  here  is  altogether  dif- 
ferent. The  insured  knew  that  he 
was  about  to  die;  he  had  been  told 
so  by  his  brother.  He  therefore 
knew,  or  at  least  supposed,  that 
presently,  and  long  before  another 
premium  would  be  payable,  the  full 
amount  of  his  policy,  less  the  small 
note  secured  thereby,  would  come 
into  the  hands  of  his  executors  and 
be  subject  to  the  claims  of  credi- 
tors.    The  only  reasonable  infer- 


ence is  that  in  these  circumstances 
he  uhdertook  to  turn  over  to  his 
brother,  to  whom  it  was  a  pure  do- 
nation, the  insurance  money  which 
otherwise  would  go  to  the  payment 
of  his  debts.  This  being  so,  we 
think  it  cannot  be  said  that  the 
transferred  policy  was  valueless. 
On  the  contrary,  as  it  seems  to  us, 
the  fact  of  impending  death,  the 
practical  certainty  that  the  life  of 
the  insured  would  end  within  a  few 
days,  operated  to  remove  the  ele- 
ment of  contingency,  and  gave  to 
the  policy  at  the  time  of  its  trans- 
fer an. actual  pecuniary  value  close- 
ly approximating  its  face  amount. 
The  terms  of  the  policy  relating  to 
surrender  value  may  be  controlling, 
when  the  insured  entertains  the  or- 
dinary expectation  of  life-,  but  they 
should  not  be  permitted  to  shield  a 
gratuitous  transfer  to  the  prejudice 
of  creditors,  when  he  knows  that 
death  is  an  early  certainty.  Nor 
can  the  transfer  in  question  be  de- 
fended on  the  ground  of  difference 
between  conscious  and  constructive 
fraud,  for  it  is  familiar  doctrine 
that  every  man  must  be  presum^l 
to  intend  the  natural  consequences 
of  his  acts.  The  insurance  pro- 
cured by  Cockfield  was  by  his  direc- 
tion made  payable  to  his  legal  rep- 
resentatives, and  it  thereby  became, 
whatever  its  value,  an  asset  of  his 
estate.  When  he  sought  to  change 
the  beneficiary,  he  knew  that  death 
was  near,  and  that  the  proceeds  of 
the  policy,  if  not  transferred,  would 
soon  be  paid  to  his  executors;  and 
he  was  therefore  chargeable  with 
the  results  of  his  r™odoi««  con- 
action,    even    if    he    veyance_rhon»e 

lacked  the  inten-  "'  >'"-»•=•-''• 
tion  of  defrauding  his  creditors.  In 
short,  we  are  convinced  that  the 
transaction  under  review  was 
fraudulent  as  to  creditors  and  must 
be  so  adjudged. 

And  this  conclusion  is  sustained, 
as  we  think,  by  the  clear  weight  of 
authority.  A  case  directlv  in  point 
is  Stokoe  v.  Cowman,  29  Beav.  637, 
54  Eng.  Reprint,  775.  The  facts 
are  strikingly  similar.  Cowan  had 
two  policies  upon  his  life,  one  taken 
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out  in  April,  1857,  the  other  in  June, 
1858,  both  payable  to  his  estate. 
On  November  9,  1859,  he  assigned 
them  absolutely  to  his  mother,  to 
whom  they  had  been  previously 
pledged  for  a  small  amount.  He 
died  insolvent  on  the  3d  of  Decem- 
ber following.  Stokoe,  a  creditor 
at  the  time  of  the  assignment, 
brought  suit  to  set  it  aside.  At  the 
time  of  the  transfer  Cowan  was  ill 
with  consumption,  and  it  was 
known  by  those  about  him  that  he 
could  live  but  a  short  time  longer. 
The  same  defense  was  set  up  as 
here,  that  the  policies  were  of  little 
or  no  value,  the  assignee  being  liable 
to  pay  the  premiums,  and  their 
value,  therefore,  depending  entirely 
upon  the  amount  of  future  pay- 
ments. 6ut  the  master  of  the  rolls, 
in  a  brief  but  very  explicit  opinion, 
held  that  the  assignment  could  not 
stand  as  against  creditors,  and  gave 
the  plaintiff  a  decree  for  the  full 
amount  of  the  policies,  less  the  sum 
for  which  they  were  pledged,  say- 
ing, among  other  things,  that  "the 
value  of  a  policy  does  not  depend 
so  much  on  the  number  of  pay- 
ments made,  as  on  the  age  of  the 
insured  and  the  state  of  his  health 
at  the  time  the  assignment  takes 
place." 
To  the  same  effect  is  another  Eng- 
lish case  decided  a  few  years  later, 
Freeman  v.  Pope,  L.  R.  9  Eq.  206, 
39  L.  J.  Ch.  N.  S.  148,  21  L.  T.  N.  S. 
816,  18  Week.  Rep.  399,  which  is 
cited  with  approval  in  Central  Nat. 
Bank  v.  Hume,  128  U.  S.  195,  32 
L.  ed.  370,  9  Sup.  Ct.  Rep.  41.  In 
the  latter  case  the  Supreme  Court 
said  (128  U.  S.  pages  204  and  207) : 
"In  the  view  of  the  law,  credit  is  ex- 
tended in  reliance  upon  the  evidence 
of  the  ability  of  the  debtor  to  pay, 
and  in  confidence  that  his  posses- 
sions will  not  be  diminished  to  the 
prejudice  of  those  who  trust  him. 


This  reliance  is  disappointed,  and 
this  confidence  abused,  if  he  devests 
himself  of  his  property  by  giving  it 
away  after  he  has  obtained  credit. 
And  where  a  person  has  taken  out 
policies  of  insurance  upon  his  life 
for  the  benefit  of  his  estate,  it  has 
been  frequently  held,  as  against 
creditors,  his  assignment,  when  in- 
solvent, of  such  policies,  to  or  for 
the  benefit  of  wife  and  children,  or 
either,  constitutes'  a  fraudulent 
transfer  of  assets  within  the  stat- 
ute, and  this,  even  though  the  debt- 
or may  have  had  no  deliberate  in- 
tention of  depriving  his  creditors 
of  a  fund  to  which  they  were 
entitled,  because  his  act  has  in  point 
of  fact  withdrawn  such  a  fund  from 
them,  and  dealt  with  it  by  way  of 
bounty.  Freeman  v.  Pope,  supra. 
.  .  .  The  rule  stands  upon  precise- 
ly the  same  ground  as  any  other 
disposition  of  his  property  by  the 
debtor.  The  defect  of  the  disposi- 
tion is  that  it  removes  the  property 
of  the  debtor  out  of  the  reach  of  his 
creditors.  .  .  .  The  obvious  dis- 
tinction between  the  transfer  of  a 
policy  taken  out  by  a  person  upon 
his  insurable  interest  in  his  own. 
life,  and  payable  to  himself  or  his 
legal  representatives,  and  the  ob- 
taining of  a  policy  by  a  |»erson  upon 
the  insurable  interest  of  his  wife 
and  children,  and  payable  to  them, 
has  been  repeatedly  recognized  by 
the  courts." 

We  regard  these  authorities  as 
decisive  of  the  instant  case  and  fur- 
ther discussion  appears  unneces- 
sary. It  follows  that  the  decree  ap- 
pealed from,  so  far  as  it  awards  any 
portion  of  the  insurance  money  to 
the  appellee,  must  be  reversed,  and 
the  cause  remanded,  with  instruc- 
tions to  enter  a  decree  in  accord- 
ance with  the  viewa  herein  ex- 
pressed. 
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ANNOTATION. 

Validity  as  against  creditors  of  change  of  beneficiary  (rf  insurance  policy  from 

estate  to  individuaL 


I.  Transfer  held  valid: 

a.  In  absence  of  statute,  1178. 

b.  Under  statute,  1174. 

c  Rule  in  Missouri,  1176. 
IL  Transfer  held  invalid,  1176. 

I.  Tranafer  fteld  vdlid. 

a.  In  absence  of  statute. 
In  a  number  of  jurisdictions  the 
transfer  of  an  insurance  policy  by  the 
insured  to  an  individual  has  been  held 
to  be  valid  as  against  the  creditors  of 
the  insured.  Davis  v.  Cramer,  (1918) 
188  Ark.  224,  202  S.  W.  239;  National 
Bank  v.  Appel  Clothing  Co.  (1905)  35 
Colo.  149,  4  LJl.A.(N.S.)  456,  117  Am. 
St.  Rep.  186,  83  Pac.  965;  Barbour  v. 
Connecticut  Mut.  L.  Ins.  Co.  (1891)  61 
Conn.  240,  23  Atl.  154;  State  ex  rel. 
Wright  V.  Tomlinson  (1877)  16  Ind. 
App.  662,  59  Am.  St  Rep.  336,  45  N.  E. 
1116;  Johnson  v.  Alexander  (1890) 
125  Ind.  575,  9  L.RJ^.  660,  25  N.  E. 
706;  Langford  v.  Freeman  (1877)  60 
Ind.  46;  Hearing's  Succession  (1874) 
26  La.  Ann.  326;  David  Adler  &  Sons 
Clothing  Co.  ▼.  Hellman  (1898)  55 
Neb.  266»  75  N.  W.  877. 

In  Davis  v.  Cramer  (Ark.)  supra,  it 
appeared  that  one  who  had  insured  his 
life  in  the  sum  of  $10,000,  payable  to 
hia  estate,  later  changed  the  beneii- 
ciary,  making  the  policy  in  favor  of 
his  sister  and  his  son.  A  creditor 
sought  to  have  this  transfer  set  aside 
after  the  death  of  the  insured.  It  was 
held  that  the  act  of  th^  insured 
in  changing  the  beneficiary  from  his 
estate  to  his  sister  and  son  of  itself 
could  not  operate  as  a  fraud  on  his 
creditors,  though  the  insured  at  the 
time  of  the  transfer  was  insolvent,  and 
the  transfer  voluntary,  unless  the 
transfer  carried  with  it  some  property 
value  that  could  be  subjected  by  the 
creditor  to  his  claim.  And  since  no 
property  subject  to  execution  had  been 
transferred,  beyond  the  cash  surren- 
der value  of  the  policy,  it  was  held 
that  the  creditor  was  entitled  to  that 
Bum  and  to  nothing  more. 
In  Barbour  v.  Connecticut  Mut.  ,L. 


ni.  Rule  in  Kentucky: 

a.  Transfer  to  wife,  1180. 

b.  Transfer  to  another  than  wife, 

1181. 
IV.  Role  in  Massachnaetts,  1181. 

Ins.  Co.  (1891)  61  Conn.  240,  23  Atl. 
154,  it  appeared  that  an  insured  hav- 
ing failed  in  business  offered  the  poli- 
cies to  his  creditors,  who  failed  to 
accept  them  because  of  their  insignifi- 
cant value.  Just  prior  to  his  dis- 
charge from  insolvency  he  transferred 
the  policies  and  named  his  wife  as 
beneficiary.  On  a  latw  failure  his 
creditors  sought  to  have  this  transfer 
set  aside  as  fraudulent.  It  was  held 
that  since  he  had  made  an  ofFer  of  the 
policies  to  his  creditors,  and  since  the 
policies  were  practically  valueless  at 
the  time  they  were  transferred,  there 
were  no  elements  of  fraud  involved 
therein.  A  subsequent  creditor  could 
not  attack  a  transfer  made  prior  to 
his  claim  when  there  are  no  debts  re- 
maining unpaid  which  had  been  owing 
at  the  time  of  the  transfer. 

In  State  ex  rel.  Wright  v.  Tomlinson 
(1897)  16  Ind.  App.  662,  59  Am.  St. 
Rep.  335,  45  N.  E.  1116,  it  appeared 
that  one  who  had  insured  his  life, 
naming  his  estate  as  the  beneficiary, 
shortly  before  his  death,  and  while  in- 
solvent, directed  that  his  wife  should 
be  made  beneficiary  thereunder.  It 
was  held  that  the  transfer  of  the  pol- 
icy was  valid  and  not  in  fraud  of  cred- 
itors. The  creditors  were  injured  only 
to  the  extent  of  the  amount  paid  in 
premiums  during  the  two  years  the 
policy  was  in  existence. 

In  Johnson  v.  Alexander  (1890)  125 
Ind.  575,  9  LJI.A.  660,  25  N.  E.  706, 
there  was  involved  a  policy  which  was 
originally  payable  to  the  executors, 
etc.,  of  the  insured.  He  later  assigned 
this  policy  to  a  creditor,  taking  an 
agreement  from  them  to  pay  any  bal- 
ance over,  and  above  their  claim  to  his 
heirs  or  order.  His  widow  sought  to 
recover  the  balance  of  the  proceeds 
paid  on  the  policy  at  her  hu»baud's 
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death.  It  was  held  that  this  transfer 
was  valid  as  against  an  execution 
creditor  of  the  insured,  who  had  been 
injured  only  to  the  extent  of  premiums 
paid  thereon  by  his  debtor.  The  court 
said  that  there  was  no  difference  be- 
tween the  transaction  in  question  and 
a  purchase  of  insurance  by  the  in- 
sured in  the  name  of  his  wife  which 
would  have  been  free  from  tiie  claims 
of  his  creditors  though  he  was  in- 
solvent when  it  was  purchased. 

In  Langford  v.  Freeman  (1877)  60 
Ind.  46,  it  appeared  that  a  policy  of 
life  insurance  payable  to  the  insured 
was  rewritten,  naming  his  mother  as 
the  beneficiary.  No  fraudulent  intent 
was  alleged.  It  was  held  that  the 
mother  was-  entitled  to  the  proceeds, 
as  against  the  creditors  of  the  in- 
sured. 

In  Hearing's  Succession  (1874)  26 
La.  Ann.  326,  creditors  sought  to  have 
the  widow  of  an  insured  inventory  as 
part  of  his  estate  a  policy  taken  out 
in  his  own  name  and  transferred  to 
his  wife  and  child.  The  court  said: 
"A  man  may  take  out  a  policy 
of  insurance  on  his  life  in  the  name 
of  anyone,  «r,  having  taken  it 
out  in  his  own  name,  he  may 
.  .  .  transfer  it  to  whom  he 
pleases."  It  was  pointed  out  that  to 
force  a  wife  to  inventory  the  proceeds 
of  the  policy  as  a  part  of  the  husband's 
estate  would  result  in  the  defeat  of  the 
husband's  attempt  to  protect  the  wife. 

In  National  Bank  v.  Appel  Clothing 
Co.  (1906)  35  Colou  149,  4  LJEIJL(N.S.) 
456, 117  Am.  St.  Rep.  186,  83  Pac.  965, 
wherein  judgment  creditors  sought  to 
subject  certain  life  insurance  policies 
of  their  debtor  to  the  payment  of  a 
judgment,  it  was  held  that  an  assign- 
ment of  the  policies  to  the  wife  or 
daughters  of  the  debtor  could  not  be 
disregarded,  where  it  had  been  made 
when  the  debtor  was  not  insolvent,  or 
before  the  existence  of  the  indebted- 
ness in  question.  To  cancel  a  convey- 
ance on  the  ground  of  fraud  on  cred- 
itors it  must  be  shown  that  debts  ex- 
isted at  the  time  the  transfer  was 
made,  or  that  it  was  made  with  a  view 
to  the  contracting  of  future  obliga- 
tions. 

In  David  Adler  &  Sons  Clothing  Co. 


v.  Hellman  (1898)  55  Neb.  266,  75  N. 
W.  877,  it  appeared  that  a  husband  had 
transferred  a  po^cy  pf  life  insurance 
to  his  wife  shortly  before  his  death, 
which  transfer  his  creditors  sought  to 
set  aside  as  fraudulent.  It  was  held 
that  since  the  debtor,  at  the  time  of 
the  assignment,  had  sufficient  prop- 
erty to  satisfy  his  indebtedness,  the 
transfer  was  valid. 

b.  Und^  statute. 

In  some  jurisdictions  the  proceeds 
of  a  life  insurance  policy  are,  by  stat- 
ute, secured  to  the  beneficiary  named 
therein  to  his  assignee,  or  to  a  certain 
class  of  persons  free  from  the  claims 
of  creditors  of  the  insured.  Under 
such  an  act  an  insured  may,  as  against 
creditors,  transfer  a  policy  from  his 
estate  to  an  individual  beneficiary. 

Florida.  —  Eppinger  v.  Canepa 
(1883)  20  Fla.  262. 

Illinois.— Cole  v.  Marple  (1881)  98 
111.  68,  88  Am.  Rep.  83. 

Maine.— Pulsifer  v.  Hussey  (1903) 
97  Me.  434,  54  Atl.  1076.  Compare  Wy- 
man  v.  Gay  (1897)  90  Me.  36,  60  Am. 
St.  Rep.  288,  37  Atl.  325. 

Maryland.— Elliott  v.  Bryan  (1885) 
64  Md.  868,  1  Atl.  614;  Eamshaw  v. 
Stewart  (1886)  64  Md.  613,  2  AtL  734. 

Ohio.— Lytle  v.  Baldinger  (1911)  84 
Ohio  St  1,  96  N.  E.  389,  Ann.  Cas. 
1912B,  894.  Compare  Child  v.  Graham 
(1882)  8  Ohio  Dec.  Reprint,  294. 

Soufli  Carolina. — Barron  ▼.  Williams 
(1900)  68  S.  C.  280,  79  Am.  St.  Rep. 
840,86S.E.561. 

In  Eppinger  v.  Canepa  (Fla.)  sapra, 
creditors  sought  to  obtain  the  proceeds 
of  two  insurance  policies  on  his  life, 
taken  by  the  insured  in  his  own  name, 
and  shortly  thereafter  transferred  to 
two  friends^  It  was  held  that  under 
the  statute  providing  that  the  proceeds 
of  an  insurance  policy  are  to  be  paid 
to  the  beneficiary  directed  therein, 
and  may  not  be  reached  by  creditors 
of  the  insured,  the  transfer  was  valid. 

Cole  V.  Marple  (111.)  supra,  was  a 
creditors'  bill  whereby  it  was  sought 
to  reach  the  proceeds  of  an  insurance 
policy  made  payable  to  the  executors 
of  the  insured,  and  assigned  to  his 
wife  shortly  before  his  death  and 
while  he  was  insolvent.  The  court 
pointed  out  that  under  the  statute  a 
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wife  might  insure  the  life  of  her  hus- 
band for  her  own  benefit,  free  from  all 
claims  of  creditors,  and  held  that  it 
was  within  the  spirit  of  the  statute 
to  permit  a  policy  already  issued  to 
be  assigned  to  her  in  the  same  manner. 
However,  since  the  insured  was  in- 
solvent, it  was  held  that  all  premiums 
paid  by  him  within  the  period  of  the 
Statute  of  Limitations,  together  with 
interest  thereon,  might  be  recovered 
by  the  creditors. 

Pulsifer  v.  Hussey  (Me.)  supra,  was 
a  bill  by  a  trustee  in  bankruptcy, 
"seeking  to  hold  a  policy  of  insurance 
on  the  life  of  the  bankrupt."  The 
beneficiary  of  the  policy  assigned  her 
interest  to  the  insured,  who  later, 
while  greatly  indebted,  assigned  to  his 
daughter  the  interest  in  event  of  his 
death,  but  not  the  endovnnent,  which 
was  payable  to  the  beneficiary  if  he 
survived  twenty  years.  It  was  held 
that  the  interest  assigned  to  ttie 
daughter  had  no  surrender  value, 
since  that  belonged  to  the  insured  dur- 
ing the  endowment  period,  and  that  it 
was  of  no  value  to  creditors,  since  it 
was  exempt  from  their  claim  under 
both  the  Bankrupt  Act  and  the  state 
statute. 

But  in  Wyman  v.  Gay  (Me.)  supra, 
wherein  it  was  shown  that  an  insolv- 
ent debtor  had  transferred  to  a  cer- 
tain creditor  two  insurance  policies 
on  his  life,  the  total  value  of  which 
was  1845.52,  it  was  held  that  the  as- 
signment was  void  as  against  other 
creditors  of  the  insured.  While  in- 
surance, the  annual  premium  of  which 
is  lejss  tiian  $150,  is  protected  by  stat- 
ute, the  policy  when  assigned  in  pay- 
ment of  a  debt  becomes  assets  in  the 
hands  of  a  creditor,  and  is  placed 
without  the  protection  of  the  statute. 

In  Elliott  V.  Bryan  (Md.)  supra,  it 
was  sought  to  subject  to  the  claims  of 
a  creditor  the  proceeds  of  a  policy  of 
life  insurance  taken  out  by  the  debtor 
in  his  own  name,  and  later  assigned  to 
his  wife  while  he  was  insolvent.  It 
was  held  that  under  the  statute  a  hus- 
band might  assign  to  his  wife,  free 
from  claim  of  creditors,  any  policy  of 
insurance  on  his  own  life,  and  this 
regardless   of  whether  he  possessed 


other  property  from  which  to  satisfy 
the  claims  of  his  creditors. 

In  Earnshaw  v.  Stewart  (Md.)  su- 
pra, a  bill  to  set  aside  the  assignment 
of  a  life  policy  made  by  a  father  to 
his  four  sons  as  in  fraud  of  the  rights 
of  his  creditors,  it  was  held  that  the 
assignment  was  valid  under  a  statute 
providing  that  one  may  mi^e  a  volun- 
tary assignment  of  a  policy  of  Ufe  in- 
surance to  his  wife  or  children,  free 
and  clear  "from  all  claims  of  the  cred- 
itors of  sneh  insured  persons." 

In  I^le  V.  Baldinger  (Ohio)  supra, 
it  was  shown  that  a  debtor,  while  in- 
solvent, transferred  to  his  wife  and 
son  certain  policies  of  insurance  on 
his  life.  A  creditor  sought  to  reach 
the  proceeds  of  these  policies  for  the 
satisfaction  of  the  debt.  It  was  held 
tiuA  under  the  statute  such  an  assign- 
ment of  an  insurance  policy  was  valid, 
and  that  the  creditor  was  entitled  only 
to  the  return  to  the  estate  of  the 
money  used  in  the  purchase  of  the  in- 

all  pone  A 

In  Ch'ud  ▼.  Graham  (1882)  8  Ohio 
Dec.  Reprint,  294,  it  appeared  that  an 
insolvent  debtor,  a  few  weeks  before 
his  death,  had  transferred  to  his  wife 
a  life  insurance  policy  payable  to  him- 
self, which  assignment  it  was  sought 
to  set  aside.  It  was  held  tnat,  aU 
liioagh  a  statnte  provided  that  insur- 
ance transferred  to  a  married  woman 
should  be  free  from  the  claims  of  her 
husband's  creditors,  "the  original  va- 
lidity of  the  transfer  to  her  was  mani- 
festly assumed,"  and  a  transfer  made 
with  fraudulent  intent  was  not  within 
the  statute.  She  was  to  be  protected 
from  creditors  seeking  to  collect  debts, 
but  not  from  creditors  seeking  relief 
from  fraud." 

In  Barron  v.  Williams  (1900)  58  S. 
C.  280,  79  Am.  St.  Rep.  840,  36  S.  E. 
661,  it  appeared  that  one  Barron,  some 
time  prior  to  an  assignment  for  cred- 
itors, transferred  to  his  wife  a  policy 
of  insurance  on  his  life  which  had 
been  made  payable  to  his  representa- 
tives. It  was  shown  that  at  the  time 
of  the  assignment  for  creditors  Bar- 
ron's property,  including  the  cash  sur- 
render value  of  the  policy,  amounted 
to  less  than  the  amount  exempted  by 
the  law  from  the  claims  of  creditors. 
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It  was  hekl  that  since  the  gift  was  not 
detrimental  to  the  rights  of  creditors 
it  could  not  be  considered  fraudulent 
4a  void. 

«.  Rule  in  Misaourl. 

Th  courts  in  Missouri  have  held  that 
the  transfer  of  a  life  insurance  policy 
by  a  husband  to  his  wife  is  valid  as 
against  his  creditors.  Chapman  v.  Mc- 
Ilwrath  (1882)  77  Mo.  38,  46  Am.  Rep. 
1;  Judson  v.  Walker  (1899)  165  Mo. 
166,  65  S.  W.  1088.  In  the  latter  case, 
the  court,  basing  its  decision  on  a  stat- 
ute of  1879,  decided  that  an  insolvent 
husband's  assignment  of  his  life  insur- 
ance to  his  wife  aitd  children  was 
valid  as  against  his  creditors.  The 
statute,  however,  provided  that  the 
exemption  from  claims  of  creditors  es- 
tablished thereby  should  not  apply  to 
premiums  paid  in  excess  of  |500  per 
annum,  and  in  connection  therewith 
the  conrt  pointed  out  that  when  the 
beneficiaries  of  the  policies  had  been 
changed  the  insurance  possessed  a 
cash  surrender  value,  and  that  if,  in- 
stead of  making  the  transfer,  the  hus- 
band had  taken  out  new  insurance,  the 
rate  would  have  been  higher.  Conse- 
quently it  was  decided  that  the  cred- 
itors were  entitled  to  the  benefit  of 
this  value  in  the  policies,  and  the  court 
held  that  they  might  claim  the  cash 
surrender  value  of  the  policies  at  the 
time  of  the  assignment,  with  interest 
thereon,  less  the  sum  of  $500. 

The  case  of  Chapman  v.  McUwrath, 
supra,  was  decided  after  the  adoption 
of  the  statute  considered  in  the  case 
previously  cited,  and  apparently  an 
earlier  version  of  the  same  statute  was 
in  force  at  the  time  of  the  transfer  in 
question.  But  the  court  did  not  con- 
sider the  statute,  but  based  its  deci- 
sion on  the  fact  that  the  husband  was. 
not  indebted  at  the  time  of  the  assign- 
ment of  the  insurance  to  his  wife,  and 
that  it  could  not,  therefore,  be  avoided 
"without  proof  of  an  intent  to  de- 
fraud" subsequent  creditors. 

II.  Transfer  held  invalid. 

In  some  jurisdictions,  where  a  pol- 
icy of  insurance  is  made  payable  to  the 
estate  of  the  insured,  who  later  trans- 
fers the  policy  to  another,  such  trans- 


fer is  fraudulent  and  void  as  against 
the  creditors  of  the  insured. 

United  States. — ^iStna  Nat.  Bank  v. 
Manhattan  L.  Ins.  Co.  (1886)'  24  Fed. 
769.  And  see  the  reported  case  (Na- 
VASSO  Guano  Co.  v.  Cockfjsld,  ante, 
1168).  See  also  Central  Nat.  Bank  v. 
Hume  (1888)  128  U.  S.  196,  32  L.  ed. 
370,  9  Sup.  Ct.  Rep.  41. 

Alabama. — Friedman  Bros.  v.  Fen- 
nell   (1892)  94  Ala.  570,  10  So.  649. 

Michigan. — Ionia  County  Sav.  Bank 
V.  McLean  (1891)  84  Mich.  625,  48  N. 
W.  159. 

Mississippi. — Catchings  v.  Manlove 
(1861)  39  Miss.  655. 

New  Jersey. — Travelers  Ins.  Co.  v. 
Grant  (1896)  64  N.  J.  Eq.  208,  33  AtL 
1060. 

New  Yorib — Continental  Nat.  Bank 
V.  Moore  (1903)  83  App.  Div.  419,  82 
N.  Y.  Supp.  302;  Gould  v.  Fleitmann 
(1919)  188  App.  Div.  759,  176  N.  Y. 
Supp.  631.  Compare  McCord  v.  Noyes 
(1855)  3  Bradf.  139;  Hurlbut  v.  Hurl- 
but  (1888)  49  Hun,  189,  1  N.  Y.  Supp. 
854;  Del  Valle  v.  Hyland  (1894)  76 
Hun,  493,  27  N.  Y.  Supp.  1069;  Tuthill 
V.  Goss  (1895)  89  Hun,  609,  35  N.  Y. 
Supp.  136,  and  Shaver  v.  Shaver 
(1898)  35  App.  Div.  1,  64  N.  Y.  Supp. 
464. 

North  Carolina. — Burton  v.  Farin- 
holt  (1882)  86  N.  C.  260. 

Pennsylvania.  —  Elliott's  Appeal 
(1865)  50  Pa,  75,  88  Am.  Dec.  525; 
Re  McKown  (1901)  198  Pa.  96,  47 
Atl.  1111.  Compare  Provident  Life  & 
T.  Co.  V.  Fidelity  Ins.  Trust  &  S.  D.  Co. 
(1902)  203  Pa.  82,  52  Atl.  34. 

Tennessee.  —  Walter  v.  Hartman 
(1902)  —  Tenn.  — ,  67  S.  W.  476.  . 

England.  —  Schoudler  v.  Wace 
(1808)  1  Campt).  487;  Jenkyn  ▼. 
Vaughan  (1866)  3  Drew.  419,  61  Eng. 
Reprint,  963,  2  Jur.  N.  S.  109,  25  L.  J. 
Ch.  N.  S.  338,  4  WedL  Rep.  214; 
Stokoe  V.  Cowan  (1861)  29  Beav.  637. 
54  Eng.  Reprint,  776,  7  Jur.  N.  S.  901, 
4  L.  T.  N.  S.  696,  9  Week.  Rep.  801; 
Freeman  v.  Pope  (1869)  L.  R.  9  Eq. 
206,  39  L.  J.  Ch.  N.  S.  148,  21  L.  T.  N.  S. 
816,  18  Week.  Rep.  399,  affirmed  in 
(1870)  L.  R.  5  Ch.  588,  39  L.  J.  Ch. 
N.  S.  689,  38  L.  T.  N.  S.  208,  18  Week, 
Rep.  906;  Taylor  v.  Coenen  (1876) 
L.  R.  1  Ch.  Div.  636,  34  L.  T.  N.  S.  18; 
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Re  Mouat  [1899]  1  Gh.  831,  68  L.  J.  Ch. 
N.  S.  390,  47  Week.  Rep.  506,  80  L.  T. 
N.  S.  406. 

Canada.— Shorey  v.  Dolloflf  (1916) 
Rap.  Jud.  Quebec  25  B.  R.  482,  22  Rev. 
de  Leg.  (L.  C.)  7. 

Thu^  in  Catchings  v.  Manlove 
(Miss.)  supra,  the  court  expressed  the 
rule  and  the  basis  thereof  as  follows : 
"The  fact  that  the  party  was  insolvent 
at  the  time  of  the  transfer  renders  the 
mere  voluntary  assignment  to  a  wife 
or  children  void  in  law  as  to  cred- 
itors, because  the  debtor  has  no  right 
to  withdraw  his  property  from  the  lia- 
bility to  pay  his  debts  to  the  prejudice 
of  his  creditors."  It  was  held  un- 
necessary to  specify  a  fraudulent  in- 
tent. To  the  same  effect  see  Burton 
V.  Farinholt  (N.  C.)  supra. 

In  Walter  v.  Hartman  (Tenn.)  su- 
pra, it  was  pointed  out  that  the  policy 
would  have  gone  to  increase  the  funds 
of  the  estate,  if  the  assignment  had 
not  been  made. 

In  Lehman  v.  Gunn  (1899)  124  Ala. 
213,  51  L.R.A.  112,  82  Am.  St.  Rep. 
159,  27  So.  475,  wherein  it  appeared 
that  an  insured  had  taken  a  policy  of 
insurance,  naming  as  beneficiaries  his 
father  and  mother,  the  court  said: 
"It  cannot  be  doubted  that  if  the  pol- 
icy had  been  taken  out  and  payable  to 
the  estate  of  the  insured,  and  subse- 
quently by  him  transferred  as  a  gift 
to  his  father  and  mother,  that  such  a 
transaction  would  have  been  void  as 
against  existing  creditors." 

In  ^tna  Nat.  Bank  v.  Manhattan 
L.  Ins.  Co.  (Fed.)  supra,  an  action  in 
equity,  it  appeared  that  insurance  pol- 
icies were  payable  originally  to  the  ex- 
ecutors, administrators,  or  assignees 
of  a  husband,  and  were  assigned  to 
his  wife  shortly  before  his  death  for 
the  purpose  of  defeating  creditors.  It 
was  held  that  the  fund  should  not  be 
paid  until  the  respective  rights  of  the 
assignee  and  the  creditors  had  been 
determined,  since  it  might  be  shown 
that  the  assignment  was  inoperative 
against  creditors. 

In  Friedman  Bros.  v.  Fennell  (1892) 
94  Ala.  570,  10  So.  649,  wherein  it  ap- 
peared that  a  man,  while  indebted  and 
insolvent,  took  out  a  policy  of  insur- 
ance in  his  own  name  and  later  trans- 


ferred it  to  his  minor  son,  it  was  held 
that  such  a  transaction  was  not  within 
the  protection  of  the  statute,  providing 
that  one  may  insure  his  life  for  the 
benefit  of  his  wife  and  minor  children, 
exempt  from  claims  of  creditors.  The 
court  said:  'The  policy  being  in  the 
name  of  the  father,  his  attempt  to 
transfer  it  to  his  child  stands  on  no 
higher  plane  than  any  other  attempt 
he  might  make  to  give  away  his  prop- 
erty at  the  expense  of  his  debts.  Such 
gifts   are  constructively  fraudulent." 

In  Ionia  County  Sav.  Bank  v.  Mc- 
Lean (1891)  84  Mich.  625,  48  N.  W. 
159,  it  was  shown  that  a  father,  hav- 
ing taken  out  a  policy  of  insurance  on 
his  life  payable  to  his  representatives, 
assigned  it  while  insolvent  to  his 
daughters  in  order  to  defeat  his  cred- 
itors. It  was  held  that  while  the  stat- 
ute provided  immunity  from  the  claims 
of  creditors  for  insurance  taken  out 
for  the  benefit  of  a  wife  and  children, 
the  assignment  of  a  policy  was  not 
within  the  protection  of  the  statute. 
The  transfer,  if  made  while  the  in- 
sured was  solvent,  would  have  been 
valid,  but  not  otherwise. 

In  Catchings  v.  Manlove  (1861)  39 
Miss.  655,  it  appeared  that  an  insol- 
vent debtor  assigned  a  policy  of  life 
insurance  to  his  wife  and  children 
just  prior  to  his  death.  On  a  bill  by 
his  creditors  to  subject  the  proceeds 
of  the  policy  to  the  payment  of  their 
claims  against  him,  the  court  said: 
"The  fact  that  the  party  was  insolvent 
at  the  time  of  the  transfer  renders  the 
mere  voluntary  assignment  to  a  wife 
or  children  void  in  law  as  to  creditors, 
because  the  debtor  has  no  right  to 
withdraw  his  property  from  liability 
to  pay  his  debts,  to  the  prejudice  of 
his  creditors." 

In  Travelers  Ins.  Co.  v.  Grant  (1896) 
54  N.  J.  Eq.  208,  33  Atl.  1060,  it  ap- 
peared that  a  husband  had  delivered  to 
his  wife  two  policies  of  life  insurance 
payable  to  his  representatives.  It  was 
held  that  the  gift  was  void  as  a  fraud 
on  creditors  whose  debts  arose  prior 
to  any  of  the  payments  of  premiums. 

In  Continental  Nat.  Bank  v.  Moore 
(1903)  83  App.  Div.  419,  82  N.  Y.  Supp. 
302,  it  appeared  that  one  Mason,  hav- 
ing embezzled  a  large  sum  of  money- 
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from  hia  employers  which  he  could  not 
repay,  transferred  to  his  wife  and 
daughter  certain  policies  of  insurance 
on  his  life,  originally  payable  to  his 
estate,  and  a  few  days  thereafter  com- 
mitted suicide.  It  was  held  that  the 
assignment  was  void  as  against  his 
creditors. 

In  Gould  V.  Fleitmann  (1919)  188 
App.  Div,  759,  176  N,  Y.  Supp.  631,  it 
was  shown  that  one  Heinze,  while  in- 
solvent, assigned  to  his  sister  four 
policies  of  insurance  payable  to  his 
estate.  It  was  held  that  the  creditors 
of  Heinze  might  set  aside  these  trans- 
fers as  fraudulent  against  them,  re- 
gardless of  the  fact  that  the  policies 
had  no  cash  value  at  the  time  of  the 
assignment.  The  ruling  fact  in  the 
case  was  the  fact  that  the  transfer  was 
made  to  put  the  proceeds  of  the  poli- 
cies out  of  the  reach  of  creditors. 
Moreover,  it  was  said,  the  policies 
were  valuable  contracts,  constituted 
property,  and  were  subject  to  the  rules 
governing  the  transfer  of  property. 

In  McCord  v.  Noyes  (1855)  3  Bradf. 
(N.  Y.)  139,  it  appeared  that  a  hus- 
band had  taken  out  policies  of  insur- 
ance on  his  life  in  his  own  name,  and 
had  them  assigned  to  another,  who 
agreed  to  pay  the  premiums  and  to 
pay  the  proceeds  of  the  policies  to  the 
wife  of  the  insured  after  deducting  a 
certain  sum.  The  court  said  that  the 
insured,  instead  of  effecting  insurance 
directly  in  the  name  of  his  wife,  which 
would  have  been  lawful,  has  accom- 
plished the  same  result  substantially 
by  assigning  the  policies  to  an  as- 
signee in  trust  for  his  wife,  the  as- 
signee agreeing  to  pay  the  premiums, 
and  80  removing  all  ground  for  com- 
plaint that  the  husband  had  contrib- 
uted the  fund  for  sustaining  the  poli- 
cies. The  transfer  was  valid  and  free 
from  the  claim  of  the  creditors  of  the 
husband. 

In  Hurlbut  v.  Hurlbut  (1888)  49 
Hun,  189,  1  N.  Y.  Supp.  854,  it  ap- 
peared that  a  father  had  assigned  his 
policy  of  insurance  to  his  daughter, 
at  a  time  when  a  large  number  of  debts 
of  the  firm  of  which  he  was  a  member 
remained  unpaid.  It  was  held  that 
this  assignment  by  the  father  was  not, 
as  a  matter  of  law,  void  as  fraudulent 


against  creditors,  but  only  subject  to 
be  found  so  by  a  jury  as  a  matter  of 
fact. 

In  Del  Valle  v.  Hyland  (1894)  76 
Hun,  493,  27  N,  Y.  Supp.  1059,  it  was 
shown  that  an  insolvent  debtor  had 
transferred  to  one  of  his  creditors,  for 
an  ample  consideration,  all  his  inter- 
est in  five  policies  of  insurance  on  his 
life.  It  was  held  that  a  debtor  might 
pay  one  creditor  in  preference  to  an- 
other, and  that,  as  the  assignee's  claim 
against  the  insured  was  much  larger 
than  the  cash  value  of  the  policies,  the 
transfer  need  not  be  considered  as 
fraudulent  and  void  against  creditors. 

In  Tuthill  V.  Goss  (1895)  89  Hun, 
609,  35  N.  Y.  Supp.  136,  wherein  it 
appeared  that  a  partner  in  an  insolvent 
firm  had  transferred  to  his  wife  his 
life  insurance  policy,  it  was  held  that, 
under  the  statute,  the  wife  was  en- 
titled to  the  policy  as  against  cred- 
itors, but  that  the  creditors  might 
have  the  amount  paid  in  premiums 
above  $500  annually. 

In  Shaver  v.  Shaver  (1898)  36  App. 
Div.  1,  64  N.  Y.  Supp.  464,  it  was 
shown  that  one  Shaver  had  applied 
for  a  policy  of  insurance  on  his  life 
in  favor  of  his  brother.  The  company 
refused  to  issue  such  a  policy,  but 
directed  him  to  have  the  policy  made 
payable  to  his  representatives,  and 
then  assign  it  to  his  brother,  and  the 
transaction  was  concluded  in  that 
manner.  It  was  held  that  since  the 
policy  had  been  intended  for  the 
brother,  and  had  been  taken  out  to  re- 
place one  in  the  brother's  favor  which 
had  lapsed,  it  must  be  considered  as 
taken  out  for  his  benefit,  and  so  the 
transfer  was  not  void  as  in  fraud  of 
creditors  even  though  the  insured  was 
insolvent  at  the  time  it  was  made. 
The  assignment  was  delivered  simal- 
taneously  with  the  policy. 

In  Burton  v.  Farinholt  (1882)  86 
N.  C.  260,  it  appeared  that  a  person 
who  had  insured  his  life,  the  proceeds 
thereof  to  be  payable  to  his  represen- 
tatives, transferred  the  policy  to  his 
three  daughters  while  he  was  insol- 
vent, dying  some  time  later  with  prop- 
erty insufficient  to  pay  his  debts.  His 
administrator  sought  to  subject  the 
proceeds  of  the  policy  to  the  payment 
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of  debts.  The  court  said  of  the  as- 
signment of  the  policy  by  the  insured 
that,  "being  indebted  to  a  state  of 
clear  insolvency  at  the  time  of  its 
voluntary  assignment  to  his  daughters, 
his  act  was  fraudulent  as  to  his  cred- 
itors and  void  in  law,  whether  made 
with  an  intent  actually  fraudulent  or 
not."  The  transfer  without  valuable 
consideration  was  void. 

In  Elliott's  Appeal  (1865)  68  Pa.  76, 
88  Am.  Dec.  525,  it  appeared  that  one 
Elliott,  while  insolvent,  assigned  to  his 
wife  three  policies  of  insurance  on  his 
life,  dying  a  few  months  thereafter, 
and  it  was  held  that  under  the  facts 
of  the  case  the  assignments  must  be 
considered  fraudulent  and  void  as  to 
creditors. 

In  Re  McEown  (1901)  198  Pa.  96, 
47  Atl.  1111,  it  appeared  that  a  policy 
of  insnrance  was  taken  out,  payable  to 
the  representatives  of  the  insured. 
Ten  years  later  he  made  a  written  as- 
signment of  it  to  his  wife,  who;  how- 
ever, was  not  aware  of  this  until  after 
his  death.  The  insured  was  greatly 
indebted  at  the  time  of  this  assign- 
ment, and  died  without  sufficient  as- 
sets to  discharge  his  debts.  It  was 
held  that  the  assignment  of  the  policy 
to  his  wife  was  fraudulent  as  to  cred- 
itors, and  void. 

But  in  Provident  Life  &  T.  Co.  v.  Fi- 
delity Ins.  Trust  &  S.  D.  Co.  (1902)  208 
Pa.  82,  52  Atl.  34,  it  appeared  that  a 
policy  of  insurance  had  been  taken 
out,  the  proceeds  to  be  payable  to  the 
insured  if  he  reached  the  age  of  ^ixty. 
Later  he  made  an  assignment  for 
creditors,  but  his  assignee  did  nothing 
with  respect  to  this  policy,  which  had 
eight  years  to  run  before  maturity  and 
possessed  no  cash  value.  The  insured 
married  shortly  afterward,  and,  in 
consideration  of  marriage,  assigned 
his  interest  in  the  policy  to  his  wife, 
who  died  two  months  thereafter.  It 
was  held  that  the  right  of  the  admin- 
istrator of  the  wife  to  the  proceeds  of 
the  policy  on  maturity  was  superior 
to  that  of  the  assignee  for  creditors, 
who  had  abandoned  any  interest  there- 
in. Moreover,  there  was  a  valuable 
consideration  for  the  assignment,  and 
there  was  nothing  to  apprise  her  of 
her  husband's  insolvency. 


In  Walter  v.  Hartman  (1902)  — 
Tenn.  — ,  6  S.  W.  476,  it  appeared  that 
one  who  had  taken  out  an  insurance 
policy  on  his  life,  payable  to  his  es- 
tate, assigned  it,  while  insolvent,  to 
his  mother,  after  being  shot,  and 
shortly  before  his  death.  The  court 
said :  "When  the  policy  is  procured  by 
the  insured  for  himself  and  made  pay- 
able to  his  executors,  administrators 
or  assignees,  it  becomes  an  interest  in 
him  which  he  could  not  assign  fraudu- 
lently as  a  matter  of  fact  or  of  law. 
The  policy  would  have  passed  to  the 
estate  of  the  insured  for  the  benefit 
of  creditors  had  it  not  been  for  the 
assignment,  which  must  be  considered 
fraudulent. 

In  Schoudler  v.  Wace  (1808)  1 
Campb.  (Eng.)  487,  it  appeared  that  a 
bankrupt,  having  previously  insured 
his  life,  failed  to  deliver  the  policy  to  • 
his  assignees  in  bankruptcy,  but  later 
assigned  the  policy  to  one  who  trans- 
ferred it  to  the  defendant  for  a  valu- 
able consideration,  the  defendant  col- 
lecting the  proceeds  thereof  on  the 
death  of  the  insured.  It  was  said  by 
the  court:  "This  was  a  possibility  of 
benefit  to  which  the  assignees  were 
entitled  as  part  of  the  effects  of  the 
bankrupt.  Nor  can  they  be  consid- 
ered as  having  abandoned  their  right 
to  it  When  its  existence  had  never 
been  notified  to  them.  I  think,  how- 
ever, the  defendant  has  a  right  to  de- 
duct so  much  as  the  plaintiffs  must 
have  laid  out  in  the  payment  of  ar- 
rears, etc.,  had  the  policy  been  regu- 
larly delivered  up  by  the  bankrupt." 

In  Jenkyn  v.  Vaughan  (1856)  2  Jur. 
N.  S.  109,  3  Drew.  419,  61  Eng.  Re- 
print, 963,  25  L.  J.  Ch.  N.  S.  338,  4 
Week.  Rep.  214,  it  appeared  that  the 
insured  had  assigned  to  trustees  for 
the  benefit  of  his  wife  certain  policies 
of  life  insurance,  and  had  died  greatly 
indebted.  Creditors  of  the  insured 
sought  to  have  the  assignment  de- 
clared fraudulent  and  void.  It  was 
held  that  the  circumstances  surround- 
ing the  transaction  were  such  as  to 
warrant  an  inquiry  in  the  case. 

In  Stokoe  ▼.  Cowan  (1861)  29  Beav. 
637,  54  Eng.  Reprint,  775,  7  Jur.  N.  S. 
901,  4  L.  T.  N.  S.  695,  9  Week.  Rep. 
801,  it  appeared  that  one  Cowan  had 
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taken  out  policies  of  insurance  in  his 
own  name,  and  later,  while  deeply  in- 
debted and  about  to  die,  had  assigned 
the  policies  to  his  mother  in  consid- 
eration of  a  debt  due  her.  It  was  held 
that  in  spite  of  the  fact  that  the  poli- 
cies might  have  been  of  little  market 
value,  the  assignment  of  them  could 
not  stand  against  creditors,  except  as 
security  for  the  money  due  the  as- 
signee. 

Freeman  v.  Pope  (1869)  L.  R.  9  Eq. 
(Eng.)  206,  39  L.  J.  Ch.  N.  S,  148,  21 
L.  T.  N.  S.  816,  18  Week.  Rep.  399, 
was  a  suit  by  a  subsequent  creditor  for 
the  purpose  of  setting  aside  a  volun- 
tary settlement  of  a  policy  of  insur- 
ance as  being  fraudulent  and  void  un- 
der 13  Eliz.  chap.  5,  as  against  the 
creditors  of  the  settlor.  It  appeared 
that  the  insured  had  assigned  his  in- 
surance to  his  goddaughter,  while  he 
was  indebted,  but  not  insolvent.  It 
was  held  that,  regardless  of  the  inten- 
tion to  defraud  creditors,  where  one 
made  a  settlement  at  a  time  when  he 
was  indebted,  it  might  be  held  fraud- 
ulent and  void  as  against  subsequent 
creditors. 

In  Taylor  v.  Cone  (1876)  L.  R.  1  Ch. 
Div.  (Eng.)  686,  34  L.  T.  N.  S.  18,  it 
wtls  shown  that  a  person  had  insured 
his  life  in  two  policies  of  £1,000  each, 
and  had  settled  the  same  on  his  wife 
by  a  deed  of  trust.  The  insured  was  a 
merchant  of  considerable  business, 
but  an  inquiry  found  that  he  would 
have  been  unable  to  pay  his  debts  at 
the  time  of  this  assignment,  and  he 
later  died  insolvent.  The  plaintiffs 
claim  arose  after  the  transfer.  It  was 
held  that  since  the  insured  was  not  in 
a  position  to  pay  all  his  creditors  at 
the  time  of  the  transfer,  it  must  be 
considered  fraudulent  and  void  as 
against  them. 

In  Re  Mouat  [1899]  1  Ch.  (Eng.) 
881,  68  L.  J.  Ch.  N.  S.  390,  47  Week. 
Rep.  506,  80  L.  T.  N.  S.  406,  wherein 
it  was  shown  that  one  whose  estate 
proved  to  be  insolvent  had  assigned  to 
his  niece  two  policies  of  insurance  on 
his  life,  it  was  held  that  these  assign- 
ments became  void  when  the  creditors 
of  the  insured  asserted  their  claim, 
and  that  they  were  entitled  to  subject 


the  funds  to  the  satisfaction  of  their 
debt.     • 

In  Shorey  v.  Dolloflf  (1916)  Rap. 
Jud.  Quebec  25  B.  R.  482,  22  Rev.  de 
Leg.  (L.  C.)  7,  it  appeared  that,  having 
insured  his  life  in  a  policy  payable  to 
his  estate,  the  insured  made  a  loan  on 
the  policy  and  transferred  it  to  the 
company  as  security,  later  appropriat- 
ing the  policy  for  the  benefit  of  his 
wife.  The  plaintiffs,  creditors  of  the 
insured,  had  previously  issued  a  writ 
of  garnishment  against  the  insurance 
company,  and  on  the  death  of  the  in- 
sured claimed  the  proceeds.  It  was 
held  that  a  policy  of  insurance  could 
not  be  assigned  to  the  wife  of  the  in- 
sured where  a  garnishment  had  been 
issued  against  the  policy. 

lit.  Rule  tn  KentuckV' 
a.  Transfer  to  wife. 

The  courts  of  Kentucky,  by  virtue 
of  a  statute,  hoM  that  the  assignment 
of  a  life  insurance  policy  by  a  husband 
to  his  wife  is  valid  as  against  his  cred- 
itors. Morehead  v.  Mayfield  (1900) 
109  Ky.  51,  58  S.  W.  478;  Steeley  v. 
Steeley  (1901)  23  Ky.  L.  Rep.  996,  64 
S.  W.  642;  Smith  v.  Milton  (1916)  171 
Ky.  819,  188  S.  W.  877.  Compare 
Stokes  V.  Coffey  (1871)  8  Bush,  583. 

In  Morehead  v.  Mayfield,  supra,  it 
was  shown  that  after  obtaining  a  pol- 
icy of  insurance  on  his  life,  payable  to 
his  executors,  etc.,  the  insured  as- 
signed it  to  his  wife  shortly  before  his 
death  and  while  he  was  insolvent.  It 
was  held  that  under  the  statute  the 
transfer  of  the  policy  by  the  husband 
to  the  wife  was  valid,  and  that  the  pro- 
ceeds thereof  were  free  from  the 
claims  of  creditors,  except  as  to  the 
premiums  paid  while  he  was  insolvent, 
which  were  considered  to  have  been 
paid  in  fraud  of  creditors. 

Steeley  v.  Steeley  (1901)  23  Ky.  L. 
Rep.  996,  64  S.  W.  642,  was  an  action 
by  creditors  to  subject  to  the  payment 
of  their  claims  the  proceeds  of  a  pol- 
icy of  insurance  on  the  life  of  their 
debtor.  It  was  shown  that  the  in- 
sured had  transferred  the  policy  and 
made  it  payable  to  his  wife,  instead  of 
to  his  representatives.  It  was  held 
that  this  transfer  was  not  fraudulent 
as  to  creditors,  since  the  policy  pos- 
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sessed  no  cash  surrender  value,  only 
one  payment  having  been  made  there- 
on. 

In  Smith  v.  Milton  (1916)  171  Ky. 
819,  188  S.  W.  877,  it  was  shown  that 
an  insolvent  debtor  had  transferred 
and  made  payable  to  his  wife  a  policy 
of  insurance  on  his  life,  which  had 
been  taken  out  in  the  name  of  his 
legal  representatives.  After  deduct- 
inir  the  amount  of  a  loan  made  to  him, 
the  company  paid  the  balance  of  the 
proceeds  to  the  widow.  It  was  held 
that  this  assignment  was  valid  under 
the  statute,  but  that  the  premiums 
paid  by  Smith  while  insolvent  must 
be  deducted  and  paid  to  the  creditors. 

In  Stokes  v.  Coffey,  supra,  it  ap- 
peared that  one  Coffey  had  taken  out 
a  policy  of  insurance  on  his  life,  pay- 
able to  his  representatives,  and  later 
exchanged  this  policy  for  one  payable 
to  his  wife,  Coffey  at  the  time  being 
on  the  verge  of  bankruptcy.  It  was 
sought  to  subject  the  proceeds  of  this 
policy  to  the  claims  of  creditors.  The 
court  said:  "The  change  of  the  pol- 
icy originally  made  payable  to  the 
husband's  representatives,  so  as  to 
vest  the  title  thereto  in  the  wife,  was  a 
voluntary  gift  or  assignment  of  a  por- 
tion of  title  husband's  estate,  and  was 
void  as  to  his  antecedent  creditors." 

b.  Tranafer  to  another  than  wife. 
The  transfer  of  an  insurance  policy 
by  one  to  another  than  his  wife  is  not 
within  the  protection  of  the  Kentucky 
statute,  and  has  been  held  void  as  to 
the  creditors  of  the  assignor.  Plan- 
ters' State  Bank  v.  Willingham  (1901) 
111  Ky.  64,  63  S.  W.  12.  In  that 
case  it  appeared  that  an  insured,  being 
indebted  to  a  trust  company,  assigned 
to  it  his  insurance  policies,  otherwise 
payable  to  his  representatives,  and 
shortly  thereafter  made  a  general  as- 
sigrnment  for  the  benefit  of  creditors, 
who  then  sought  to  subject  to  their 
claims  the  value  of  these  policies 
which  had  been  collected  by  the  as- 
signee. It  was  held  that  the  assign- 
ment of  these  policies  was  in  contem- 
plation of  insolvency,  and  for  the 
purpose  of  preferring  a  creditor,  and 
that  consequently  it  was  invalid,  the 
assets  passing  under  the  later  deed  of 
general  assignment. 


IF.  Rule  in  Massachusetts. 

In  Massachusetts,  in  decisions  based 
on  a  statute,  it  has  been  held  that  the 
assignment  of  a  life  insurance  policy 
by  a  husband  to  his  wife  is  valid  as 
against  his  creditors.  Bailey  v.  Wood 
(1909)  202  Mass.  562,  89  N.  E.  149; 
York  V.  Flaherty  (1911)  210  Mass.  35, 
96  N.  E.  53.  In  the  case  first  cited 
it  appeared  that  the  beneficiary  had, 
as  yet,  received  nothing,  but  the  court 
decided  to  determine  the  amount  due 
the  creditors,  if  any,  and  it  was  held 
that  they  were  entitled  to  the  amount 
of  the  premiums  "paid  by  the  husband 
while  insolvent,"  together  with  in- 
terest thereon,  "subject  to  the  Statute 
of  Limitations." 

In  York  v.  Flaherty,  supra,  no  pre- 
miums had  been  paid  following  the  as- 
signment of  the  policy,  and  the  court 
held  that  none  paid  prior  thereto  had 
been  "paid  in  fraud  of  creditors." 
The  assignment  in  that  case  had  been 
of  part  of  a  policy,  and  this  was  held 
to  be  in  no  wise  different  from  the 
transfer  of  a  whole  policy,  which  was 
held  valid  as  against  creditors  in 
Bailey  v.  Wood,  supra. 

In  Bailey  v.  Wood,  supra,  it  also  ap- 
peared that  a  bankrupt  had  assigned  a 
"fifteen-year  policy"  to  his  daughter, 
who  collected  the  full  amount  thereof 
on  maturity.  He  had  obtained  the  in- 
terest in  the  policy  as  the  sole  heir 
of  his  sister,  to  whom  he  had  original- 
ly assigned  the  policy,  which  had  been 
taken  out  in  his  own  name.  It  was 
held  that  this  transfer  constituted  a 
gift  to  the  daughter,  and  that  she 
could  claim  no  benefit  thereunder,  by 
reason  of  statute  or  common  law,  as 
against  creditors. 

In  York  v.  Flaherty,  supra,  where  it 
appeared  that  an  insolvent  had  trans- 
ferred an  interest  in  his  life  insurance 
to  his  son,  it  was  held  that  such  a 
transfer  was  in  fraud  of  creditors  and 
invalid. 

In  King  v.  Cram  (1904)  186  Mass. 
108,  69  N.  E,  1049,  wherein  it  appeared 
that  a  bankrupt,  while  solvent,  had 
transferred  a  policy  of  insurance  on 
his  life  to  his  sister-in-law  with  no 
intent   to   defraud   creditors,   it  was 
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held  that  the  conveyance  was  valid 
and  could  not  be  considered  as  in 
fraud  of  creditors.    And  this  whether 


it  was  considered  as  based  on  consid- 
eration, or  made  purely  as  a  gift. 

B.  S. 


AGENCY  OF  CANADIAN  CAR  &  FOUNDRY  COMPANY,  Limited,  et  aL 

V. 

AMERICAN  CAN  COMPANY,  Appt 

Vnited  States  Circuit  Court  of  AppeaU,  SeootUt  Clrouit—AprU  21,  1919. 

(268  Fed.  363.) 

Interest  —  contract  rate  —  effect  of  suit. 

1.  Under  a  contract  for  a  specified  rate  of  interest  from  a  beginning 
date  to  the  date  of  payment  of  the  amount,  that  rate  will  control  even  in 
a  court  of  equity  until  the  decree  is  entered,  and  will  not  change  when 
demand  is  made  or  suit  begun. 

{See  note  on  this  question  beginning  on  page  1196.] 

—  certificate  of  foreign  ambassador. 

7.  The  certificate  of  the  ambassa- 
dor of  a  foreign  country  as  to  the 
powers  and  character  of  a  conamittee 
representing  that  country  is  conclu- 
sive upon  the  courts  against  that  gov- 
ernment on  the  matters  to  which  it 
relates. 

[See  10  R,  C.  L.  1181.] 
State  —  change  in  form  of  gOTemnent 
—  effect. 

8.  The  rights  and  liabilities  of  a 
state  are  not  affected  by  a  change  in 
the  form  or  personnel  of  the  govern- 
ment, no  matter  how  the  change  may 
be  effected. 

[See  15  R.  C.  L.  104.] 
Interest  —  liability  for. 

e.  One  who  has  not  agreed  to  pay 
interest  is  only  chargeable  with  it 
from  the  time  of  making  default. 

[See  15  R.  C.  L.  11.] 

—  interest  not  contemplated  by  par- 
ties. 

10.  No  interest  is  chargeable  upon 
a  fund  belonging  to  one  person  and  in 
possession  of  another  until  the  ens* 
todian  is  placed  in  default,  if  the  par- 
ties contemplated  that  the  fund  should 
not  be  subject  to  payment  of  interest. 

[See  15  R.  C.  L.  11.] 
Appeal  —  failure  to  take  —  effect  on 
right  to  interest. 

11.  A  complainant  failing  to  appeal 
from  the  decree  awarding  interest  to 
him  cannot  ask  the  appellate  court  to 
increase  the  amount  allowed  to  him 
prior  to  entry  of  decree. 


Equity — recovery  of  money. 

2.  There  is  no  reason  to  resort  to 
equity  in  an  action  for  the  recovery 
of  a  sum  of  money  merely. 

[See  10  R.  C.  L.  276.] 
Appeal  —  equitable   instead   of  law 
action  —  right  to  entertain. 

3.  An  appellate  court  may  dispose 
of  a  cause  upon  its  merits,  which  is 
brought  in  equity  when  it  should  have 
been  brought  at  law,  if  no  objection 
to  the  jurisdiction  was  made  in  the 
lower  court. 

Contract  —  of  government  —  author- 
ity  of  committee. 

4.  A  foreign  government  is  bound 
by  a  contract  within  the  scope  of  the 
authority  of  a  supply  committee  which 
is  composed  in  part  of  members  of  its 
embassy,  which  contract  is  executed 
by  the  president  of  such  committee, 
the  authority  of  which  is  authenticat- 
ed by  the  country's  ambassador. 
Courts  —  power  to  determine  foreign 

sovereign. 

6.  The  identification  of  the  sover- 
eign de  jure  or  de  facto  of  a  country 
is  a  political,  not  a  judicial,  question. 
Evidence  —  certificate  of  personality 

of  foreign  ambassador. 

6.  The  certificate  of  tjie  Secretary 
of  State  of  the  United  States  that  a 
certain  person  is  the  ambassador 
representing  a  foreign  country  is  con- 
clusive of  that  fact  in  the  courts. 

[See  10  R.  C.  L.  1131.] 
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Appeal  by  defendant  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  (Mayer,  District  Judge) 
in  favor  of  complainants  in  a  suit  to  recover  a  sum  of  money  with  interest, 
alleged  to  have  been  improperly  withheld  from  them  by  defendant.  Modi^ 
fied. 


Statement  by  Rogers,  Circuit 
Judge: 

This  cause  comes  here  on  appeal 
from  a  decree  entered  in  the  United 
States  district  court  for  the  southern 
district  of  New  York,  on  August  14, 
1918.  The  Agency  of  Canadian  Car 
&  Foundry  Company,  Limited,  here- 
inafter called  the  "Agency  Com- 
pany," is  a  corporation  organized 
under  the  laws  of  the  state  of  New 
York,  and  is  a  citizen  of  that  state, 
having  its  principal  place  of  busi- 
ness in  the  city  of  New  York.  The 
Recording  &  Computing  Machine 
Company,  hereinafter  called  the 
"Recording  Coiapaay"  is  a  corpora- 
tion organized  under  the  laws  of  the 
state  of  Ohio,  and  is  a  citizen  of  that 
state,  having  its  principal  place  of 
business  in  the  city  of  Dayton,  in 
that  state.  The  American  Can  Com- 
pany is  a  corporation  organized 
under  the  laws  of  the  state  of  New 
Jersey,  and  is  a  citizen  of  that  state, 
having  its  principal  place  of  busi- 
ness in  the  city  of  New  York.  The 
Canadian  Car  &  Foundry  Company, 
Limited,  hereinafter  referred  to  as 
the  "Canadian  Company,"  is  a  cor- 
poration under  the  laws  of  the  Do- 
minion of  Canada. 

On,  respectively,  February  27, 
1915,  and  March  8,  1915,  two  con- 
tracts were  entered  into  at  Petro- 
grad,  Russia,  between  the  chief  ar- 
tillery board  of  the  Russian  govern- 
ment and  the  Canadian  Company. 
The  first  contract  was  for  2,500,000 
high  explosive  shells  and  500,000 
shrapnel  shells.  The  second  con- 
tract was  for  2,000,000  shrapnel 
shells.  The  2,500,000  shrapnel  shells 
so  contracted  for  required  2,500,000 
time  fuses.  This  caused  the  Cana- 
dian Company  in  March,  1915,  to 
enter  into  a  contract  with  the  Re- 
cording Company,  in  which  the  lat- 
ter company  agreed  to  manufacture 
for  the  former  company  2,500,000 
time  fuses.  In  pursuance  of  these 
contracts  the  Russian  government. 


through  its  attorney,  advanced  to 
the  Canadian  Company  between 
April  20,  1915,  and  November  8, 

1915,  $9,904,997. 

In  October,  1915,  there  was  or- 
ganized the  Russian  supply  commit- 
tee in  America,  which  took  charge 
on  behalf  of  the  Russian  government 
of  all  matters  arising  out  of  the 
contracts;  and  between  November 
22,  1915,  and  January  5,  1917,  the 
attorney  for  this  committee,  acting 
under  its  instructions,  turned  over 
to  the  Canadian  Company,  on  ac- 
count of  the  purchase  price  stipu- 
lated in  the  contracts,  various 
amounts  aggregating  $64,000,000, 
which,  with  the  advances  made  prior 
to  November  22,  1915,  aggregated 
$74,000,000.  On  March  8, 1916,  the 
contract  of,  February  27,  1915,  and 
the  contract  of  March  8,  1915,  were 
amended,  and  as  amended  were 
assigned  with  the  consent  of  the 
Russian  government  to  the  Agency 
Company.  After  March  8, 1916,  the 
performance  of  the  contracts  was 
carried  on  exclusively  by  the  Agency 
Company. 

Under  date- of  August  23,  1916, 
an  agreement  was  made  between  the 
Recording  Company  and  the  defend- 
ant for  the  manufacture  by  the  Re- 
cording Company  of  1,250,000  "22- 
second  Russian  combination  fuses." 
Under  date  of  October  31,  1916,  an 
agreement  was  made  between  the 
Agency  Company,  the  Recording 
Company,  and  the  defendant,  where- 
by the  Agency  Company  waived  any 
claim  or  lien  which  it  had  upon  the 
time  fuses  manufactured  by  the  Re- 
cording Company  for  the  defendant 
under  the  contract  of  August  23, 

1916.  In  the  contract  of  October  31, 
1916,  the  defendant  agreed  to  pay 
to  the  Agency  Company  $1  of  the 
purchase  price  of  each  fuse  delivered 
"until  all  sums  which  may  now  or 
hereafter  be  due  from  and  payable" 
by  the  Recording  Company  to  the 
Agency  Company  should  be  adjusted 
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or  otherwise  satisfied.    This  agree- 
ment is  one  of  especial  importance 
in  this  case.    The  Agency  Company 
claimed  that  as  a  result  of  the  deal- 
ings between  the  Recording:  Com- 
pany and  itself  the  latter  was  in- 
debted to  it  in  a  large  amount,  and 
under  date  of  November  17,  1916, 
what  is  known  as  the  "arbitration 
agreement"  was  entered  into  be- 
tween these  two  companies.    They 
tiierein  agreed  to  adjust  and  settle 
all    accounts    and    claims    arising 
under  the  agreement  between  them. 
On  January  2,  1917,  the  Agency 
Company    assigned,    among    other 
things,  to  the  chief  artillery  board 
of  the   Imperial    Russian   govern- 
ment,  which   was    referred   to  in 
the    assignment    as    "the    govern- 
ment,"   "all    debts,    accounts,    and 
sums    of    money    now    due    and 
owing,  or  accruing  due  from  the 
manufacturer  to  the  Agency  Com- 
pany up  to,  but  not  in  excess  of," 
$2,352,315.63.    The  agreement  also 
assigned  to  the  Russian  government 
the  agreement  of  October  81,  1916, 
"with  full  right  and  authority  on  the 
part  of  the  government  to  receive 
from  the  American  Can.  Company 
all  sums  of  money  payable  to  the 
Agency  Company  under  the  terms 
of  said  agreement."   And  the  agree- 
ment expressly  provided  that  the 
government    would  •  pay    to    the 
Agency   Company   "the   aggregate 
amount  of  the  sum  or  sums  that  may 
now  be  due  or  hereafter  ascertained 
to  be  due  or  accruing  due  from  the 
manufacturer  to  the  Agency  Com- 
pany, under  the  terms  of  said  agree- 
ments first  above  referred  to,  and 
to    make    such    payments    to    the 
Agency  Company  as  and  when  such 
sums  respectively  are  ascertained, 
or  are  admitted  by  the  manufacturer 
to  be  due  or  accruing  due:     Pro- 
vided, however,  that  the  government 
shall  not  be  liable  to  pay  any  sum 
or  sums  due  or  accruing  due  from 
said  the   Recording  &  Computing 
Machines  Company  in  excess  of  the 
aggregate  amount  of  two  million 
three  hundred  and  fifty-two  thou- 
sand three  hundred  and  fifteen  dol- 
lars and  sixty-three  cents  ($2,352,- 


315.63),  and  that  for  any  sum  or 
sums  due  or  hereafter  accruing  due 
from  the  manufacturer  to  the 
Agency  Company,  in  excess  of  the 
amount  paid  by  the  government  in 
respect  thereof,  the  Agency  Com- 
pany shall  retain  its  rights  to  receive 
payment  for  the  same  from  the 
manufacturer  and  the  said  Ohmer: 
And  provided,  also,  that  the  rights 
of  the  Agency  Company  to  issue 
execution  on  any  judgment  re- 
covered by  it  against  the  manufac- 
turer and/or  the  said  Ohmer  in  re- 
spect of  the  same  shall  not  be 
exercised  by  the  Agency  Company 
until  after  the  government  has  been 
reimbursed  by  the  manufacturer 
and  the  said  Ohmer  for  any  and  all 
sums  paid  and/or  credited  to  the 
Agency  Company  hereunder,  nor 
until  all  contracts  which  the  noanu- 
facturer  now  has  or  may  hereafter 
have  for  the  manufacture  of  Rus- 
sian time  fuses  have  been  completed 
by  the  Recording  &  Computing  Ma- 
chines Company." 

On  January  11, 1917,  the  Record- 
ing Company  agreed  with  the  Rus- 
sian government  that  each  firm  or 
corporation  having  a  contract  witii 
it  for  time  fuses  (including  tiiereby 
the   defendant)    should  deduct  $1 
from  the  purchase  price  of  each  fuse 
and  pay  the  same  .to  the  government 
until  payment  should  be  made  in 
full  of  the  amount  which  the  govern- 
ment was  required  to  pay  to  the 
Agency  Company  under  the  agree- 
ment referred  to  in  the  preceding 
paragraph.    On  September  14, 1917, 
the   defendant  by  letter  acknowl- 
edged that  it  held  $1,500,000  (or 
$1  per  fuse  upon  the  fuses  manu- 
factured for  it)  for  account  of  the 
Agency  Company  or  the  Imperial 
Russian  government  as  their  inter- 
ests might  appear,  and  it  agreed  to 
retain  the  same  "until  such  time  as 
there  shall  have  been  made  a  final 
settlement  and  adjustment  of  ac- 
counts" between  the  parties  inter- 
ested, to  wit,  the  Recording  Com- 
pany,  the    Agency    Company,  the 
Imperial  Russian  government,  and 
the  defendant,  "or  until  their  inter- 
ests shall  be  finally  determined  by 
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law."  The  agreement  of  September 
14,  1917,  also  contained  an  impor- 
tant agreement  as  to  the  payment  of 
interest,  to  which  more  specific  ref- 
erence is  made  in  the  court's  opin- 
ion. 

On  December  18,  1917,  an  agree- 
ment was  made  between  the  Agency 
Company,  the  Recording  Company, 
and  the  Russian  government  acting 
through  General  Khrabroff,  the 
president  of  the  Russian  supply 
committee  in  America,  which  it  is 
claimed  was  a  complete  and  final 
settlanent,  adjusting  and  determin- 
ing all  matters  of  account,  including 
the  amount  du6  from  the  Recording 
Coinpany  to  the- Agency  Company; 
and  on  that  day  the  Recording  and 
Agency  Companies  by  a  separate  in- 
strument  stated  and  adjusted  their 
accounts,  and  the  Recording  Com- 
pany conveyed  to  the  Agency  Com- 
pany an  interest,  constituting  a 
prior  daim,  to  the  extent  of  $713,- 
176.07  fn  the  fund  of  $1,600,000  held 
by  the  defendant  J  and  on  the  same 
day  last  above  named  the  Russian 
government  assigned  to  the  Agency 
Company  and  to  the  Recording 
Company  all  its  right,  title,  and  in- 
terest either  in  law  or  in  eqaity  in 
and  to  the  sum  Of  $1,500,000,  and 
such  interest .  as  may  be  payable 
thereon,  held  by  defendant,  in  such 
proportion  that  the  Agency  Com- 
pany "shall  have  and  enjoy  the  sum 
of  $713,176.07  out  of  said  moneys, 
and  the  Recording  Company  shall 
have  and  enjoy  the  balance  of 
^786,^.93  of  said  moneys  and  such 
interest  as  may  be  payable  xxpoa 
said  moneys,  to  be  divided  equally 
between  said  companies." 

This  suit  is  brought  to  compel  the 
defendant  to  pay  to  the  plaintiffs  the 
moneys  which  they  claim  are  im- 
property  withheld  from  them  by  the 
defendant.  The  defendant  admits 
.^at  it  is  indebted  in  the  amount  of 
$1,500,000,  and  declares  that  it  has 
been  ready, and. willing  to  pay  the 
same  as  soon  as  payment  thereof 
would  relieve  it  from  possible  lia- 
bility to  pay  the  s^rne  again  in  whole 
or  in  part  to  sortie  oth^r  claimant  dr 
claimants.,  "fhe;  defendant  denies 
that  the  governments  referred  to  in 

6  A.L.R.— 76. 


the  various  averments  of  said  bUl  of 
complaint  as  "the  Russian  govern- 
ment" were  the  same  governments; 
and  it  declares  that  it  is  without 
knowledge  whether  any  rights  or 
property  alleged  in  said  bill  of  com- 
plaint to  have  been  acquired  or  vest- 
ed in  any  Russian  government  have 
been  acquired  or  vested  in  any  other 
or  subsequent  Russian  government 
in  said  bill  of  complaint  mentioned, 
or  in  the  complainants,  or  either  of 
them,  or  whether  any  person, 
natural  or  corporate,  or  persons!  or 
body  of  persons,  referred  to  in  said 
bill  of  complaint  or  in  any  exhibit 
thereto  as  acting  or  purporting  to 
act  on  behalf  of  any  Imperial  Rus- 
sian government  or  any  other  Rus- 
sian government^  had ,  authority  or 
power  to  so  act.  The  cuirt  below 
has  entered  a  decree  in  favor  of  com- 
plainants. 

Argued  before  Roger?,  Hough,  and 
Manton,  Circuit  Judges^ 

Messrs.  Simpson,  Thacher,  &  Bari- 
lett,  and  Graham  Sumnetv  for  app«l- 
lant:  '        > 

When  the  legislative  or  ex«eutive 
department  recbgnkes  that  any  politi- 
cal ehange  has  taken  place  in  a  for- 
eign country,  the  courts  should  take 
judicial  notice  of  the  tiihe  when  and 
circumstances  under  which  the  ehange 
took  place. 

Jones  V.  United  States,  187  U.  S. 
202,  212,  34  L.  ed.  691,  696,  11  Sup.  Ct. 
Rep.  80;  Underbill  v.  Hernandez,  168 
U.  S.  250,  42  L.  ed.  456,  18  Sup.  Ct. 
Rep.  83;  Oetjen  v.  Oentral  Leather 
Co.  246  U.  S.  297,  62  L.  ed,  723,  88 
Sup.  Ct.  Rep.  809;  Ricaud  v.  Ameri- 
can Metal  Co.  246  U.  S.  304^  62  L.  ed. 
788,  38  Sup.  Ct.  Rep.  312;  O'Neill  y. 
Central  Leather  Co.  87  N.  J.  L.  M2. 
L.R.A.1917A,  276^  94  Atl.  789. 

When  a  new  sovereign  adquires  ju- 
risdiction over  certain  territory,  the 
authority  of  all  agents  and  represen- 
tatives of  the  old  sovereign  is  deemed 
to  be  revoked. 

Alexander  ▼.  Roulet,  IS  Wall.  886, 
20  L.  ed.  564;  More  v.  Steittbach,  127 
U.  S.  70,  82  L.  ed.  51,  8  Sup.  Ct.  R«p. 
1067;  Ely  v.  United  States,  171  U.  S. 
220,  43  L.  ed.  142,  18  Sup.  Ct.  Rep. 
840.  .    • 

Even  as  to  matters,  of  record  .public 

officers  are  not  permitted  to  certify  as 

■  to  the  contents  or  effect  of  documents, 

but  they  are  permitted  mercl/  to  give 
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certified  copies  of  documents  which 
are  on  record. 

Greenl.  Ev.  16th  ed.  §  498;  17  Cyc. 
886, 337;  Church  v.  Hubbart,  2  Crancb, 
187,  2  L.  ed.  249;  Turner  v.  Kouwen- 
hoven,  100  N.  Y.  116,  2  N.  E.  637; 
Billingsley  v.  Stratton,  11  Ind.  396; 
Daggett  V.  Bonewitz,  107  Ind.  277,  7 
N.  E.  900;  Wood  v.  Pleasants.  3  Wash. 
C.  C.  201,  Fed.  Cas.  No.  17,961;  United 
States  V.  Mitchell,  2  Wash.  C.  C.  478, 
Fed.  Caa.  No.  15,791;  Hanson  v.  South 
Scituate,  115  Mass.  886;  Enfield  v.  El- 
lington, 67  Conn.  469,  84  Atl.  818. 

It  is  always  competent  for  parties 
to  provide  by  agreement  for  some  rate 
of  interest  other  than  the  legal  rate, 
and  when  they  agree  that  some  other 
rate  shall  be  figured  to  the  date  of 
payment  of  the  principal  sum,  the 
agreement  will  be  recognized  and  en- 
forced, and  the  claim  will  not  carry 
interest  at  the  legal  rate  until  it  is 
merged  in  a  judgment  or  decree. 

Zimmermann  v.  Klauber,  139  App. 
Div.  26,  123  N.  Y.  Supp.  642;  Union 
Estates  Co.  v.  Adlon  Constr.  Co.  221 
N.  Y.  183,  —  A.L.R.  — ,  116  N,  E.  984; 
-O'Brien  v.  Young,  95  N.  Y  428,  47 
Am.  Rep.  64;  Northwestern  Mut  L. 
Ins.  Co.  V.  Ferrill,  Fed.  Cas.  No. 
10,839. 

Messrs.  T.  Ludlow  Chrystie,  Arnold 
Wainwright,  and  Francis  K.  Baynor 
for  appellee  Agency  Company. 

Messrs.  Walter  C.  N(^e3,  H.  A.  Toul- 
«un,  and  H.  A.  Toulmin,  Jr.,  for  ap- 
pellee Recording  Company: 
.  The,  question  of  sovereignty  is  a 
political  question,  the  determination 
of  which  by  the  legislative  and  execu- 
tive deparbnents  binds  the  judicial. 

Jones  y.  United  States,  187  U.  S. 
202,  212,  84  L.  ed.  691,  695,  11  Sup. 
Ct.  Rep.  80;  Pearcy  v.  Stranahan,  206 
U  S.  257,  265,  61  L.  ed.  793,  795,  27 
Sup.  Ct.  Rep.  645;  Williams  v.  Suf- 
folk Ins.  Co.  IS  Pet.  415, 10  L.  ed.  226; 
The  Hornet,  2  Abb.  (U.  S.)  35,  Fed. 
Cas.  No.  6,706. 

The  judiciary  of  a  country  recog- 
nizes the  condition  of  things,  with  re- 
spect to  the  government  of  another 
country  which  once  existed,  to  con- 
tinue until  ihe  political  department  of 
its  own  government  has  recognized  a 
change. 

Phillips  V.  Payne,  92  U.  S.  130,  132, 
23  L.  ed.  649,  660;  Kennett  v.  Cham- 
bers, 14  How.  88,  60,  14  L.  ed.  816, 
821;  Gelston  v.  Hoyt,  8  Wheat.  246, 
251,  4  L.  ed.  381,  383;  Clark  v.  United 
States,  3  Wash.  C.  C.  101,  Fed.  Cas. 
No.  2,838,    .      .. 


The  certificate  of  the  Secretary  of 
State  is  conclusive  evidence  of  the 
Russian  ambassador's  aothority. 

Re  Baiz,  186  U.  S.  403,  481,  34  L.  ed. 
222,  281,  10  Sup.  Ct  Rep.  864;  United 
States  V.  Benner,  Baldw.  234,  Fed.  Cas. 
No.  14,668. 

The  change  in  the  form  of  the  Rus- 
sian government  does  not  affect  the 
situation. 

The  Sapphire,  11  Wall.  164,  167,  20 
L.  ed.  127,  130. 

The  certificate  of  the  Russian  am- 
bassador as  to  the  Russian  supply 
committee  was  admissible. 

Klingemann's  Goods,  3  Swabey  &  T. 
18,  8  L,  T.  N.  S.  172,  11  Week.  Rep. 
218;  Oldenburg's  Goods,  L.  R.  9  Prob. 
Div.  234,  53  L.  J.  Prob.  N.  S.  46,  32 
Week.  Rep.  724,  49  J.  P.  104. 

Acting  in  an  ot&ce  is  proof  of  being 
an  ofiicer.  The  proofs  of  the  aets  of 
the  Russian  supply  committee  eonsti- 
tntes  prima  facie  enridence  of  their 
o£Scial  character. 

1  Greeal.  Ev.  171;  Doe  ex  dem.  Hop- 
ley  V.  Young,  8  Q.  B.  63,  116  Eng. 
Reprint,  798,  15  L.  J.  Q.  B.  N.  S.  9,  9 
Jur.  941;  Bank  of  United  States  v. 
Dandridge,  12  Wheat,  64,  68,  6  L.  ed. 
652,  654;  Ronkendorff  v.  Taylor,  4  Pet 
349,  366,  7  L.  ed.  882,  886;  Ex  parte 
Ward,  173  U.  S.  452,  466,  43  L.  ed. 
766,  766,  19  Sup.  Ct.  Rep.  469;  Colder 
V.  Bressler,  105  111.  419;  Jacob  v. 
United  States,  1  Brocl^  620,  Fed.  Gas. 
No.  7,167. 

It  was  permissible  for  the  witnesses 
to  testify  that  they  were  members  of 
the  Russian  supply  committee;  the 
production  of  the  record  of  their  ap- 
pointment was  not  necessary. 

Hall  v.  Bishop,  78  Ind.  870;  James 
T.  State,  41  Ark.  461 ;  State  v.  Findley, 
101  Mo.  217, 14  S.  W.  185,  8  Ain.  Crim. 
Rep.  191;  Sawyer  v.  Steele;  S  Wash. 
0.  C.  464,  Fed.  Cas.  No.  12,406. 

Rogrers,  ■  Circuit  Judge,  delivered 
.the  opinion  of  the  court: 

This  is  a  suit  In  equitar  brought 
for  the  recovery  of  $1,500,000  with 
interest.  The  general  rule,  of 
couirse,  is  that,  where  the  cause  of 

action    is    for   the  

payment  of  a  sum  JJ^VlJ^ir*^*^ 
of  money  merely, 
there  is  no  reason  why  a  court  of 
equity  should  be  resorted  to.  Raton 
Waterworks  Co.  v.  Raton,  174  U.  S. 
360,  43  L.  ed.  1005, 19  Sup.  Ct.  Rep. 
719.  An  action  at  law  is  regarded 
as  the  appropriate  remedy  in  such 
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cases;  the  remedy  at  law  being  full, 
adequate,  and  complete.  The  Judi- 
cial Code  (Act  March  3, 1911,  chap. 
231,  36  Stat,  at  L.  1168)  in  §  267 
(Comp.  Stat.  §  1244,  5  Fed.  Stat 
Anno.  2d  ed.  p.  989)  expressly  de- 
clares that  suits  in  equity  shall  not 
be  sustained  in  any  court  of  the 
United  States  in  any  case  where  a 
plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law.  The  bill  of 
complaint  in  this  case,  however,  al- 
leges that  the  plaintiffs  have  no  ade- 
quate remedy  at  law  and  that  the 
fund  which  they  seek  to  recover  is 
held  hy  the  defendant  in  trust 
Whether  tibere  is  or  ever  has  been  a 
specific  trust  res,  or  anything  more 
than  «»  ordinary  indebtedness,  pay^ 
ment  of  which  the  plaintiffs  might 
have  obtained  in  an  action  at  law, 
and  whether  such  an  action  would 
have  b^n  fully  adequate,  has  not 
been  raised  by  motion  or  anaw^,  or 
on  the  argument  We  observe,  how- 
ever, that  counsel  for  defendant 
states  in  his  brief  as  a  fact  that 
"there  is  no  fund  in  a  proper  sense ; 
there  is  merely  an  indebtedness  of 
91,500,000  owing  by  the  defendant" 
Although  an  appellate  court  may, 
and  not  infrequemtly  does,  sua 
spjonte,  take  the  objection  and  dis- 
miss the  bill  (Southisrn  P.  R.  Co.  ▼. 
United  States,  200  U.  &  341,  50  L. 
ed.  507,  26  Sttp.  Ct  Rep.  296),  it 
will  not  in  all  case^  pursue  that 
course.  We  see  no  reason  why  in 
the  present  situation,  we  should  en- 
ter upon  that,  inquiry,  but  we  will 
assume  that,,  if  tli^  plaintiffs  are  en- 
titled to  the  money  for  which  they 
have  filed  their  bill,  th^  may  main- 
tain their  stUt  in  a  court  of  equity. 
We  may,  however,  add  that  the 
ecmaplainants  derive  through  an  as-  , 
signment  sad  that  the  assignee  of  a 
chose  in  action  under  the  decisions 
«f  the  Supreme  Court  cannot  pno- 
eeed  in  equity  merely  on  the  ground 
that  his,  interest  is  aai  etvitable  one, 
but  must  pnoceed  at  law.  New  York 
Guaranty  &  Indemnity  Cq.  v.  Mem- 
phis Water  Co.  107.  U.  S.  205,  27 
L.  ed.  484, 2  Sup.  Ct  Rep.  279;  Hay- 
ward  v.  Andrews,  106  U.  S.  672,  27  . 
L.  ed.  271, 1  Sup.  Ct  Res».  544.    We 
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are  not  unaware  that,  where  a  part 
only  of  a  chose  in  action  has  been 
assigned,  the  assignee  has  been  al- 
lowed to  sue  in  equity,  upon  the 
theory  that  eouirts  of  law  would  not 
recognize  the  right  to  split  up  a 
single  cause  of  action  into  many 
actions  without  the  assent  of  his 
debtor,  since  it  might  subject  him  to 
many  «nbarraaameBts  not  contem- 
plated in  the  original  contract. 
Mandeville  v.  Welch,  6  Wheat  277, 
5  L.  ed.  87.  But  even  in  case  of 
partial  assignments  it  is  not  neces- 
sary to  sue  in  eqtdty  if  the  debtor 
consents  to  the  assignment  6  G.  J. 
1000.  In  this  case  the  whole  inter- 
est was  assigned  by  the  same- instru- 
ment to  two  assignees,  althongfa  in 
nnequial  shares,  and  tiieae  two  as- 
signees are  the  complainMats,  and 
the  whole  chose,  imd  not  a  part  of 
it,  is  the  subject-matter  invoked. 
If  there  are  equitable  groimds  wliy 
the  assigines  should  not  have  pro- 
ceeded at  law,  th^  do  not 
suggest  themselves,  lie  defense 
has  not  interposed 
objections,  and  none  f.'KS'-filJSS' -i 
were  made  by  the  i»w  meuom- 
district  judge,  and  Sf"  **  •"*"^ 
under  the  circum- 
stances we  are  not  now  inclined  to 
dispose  of  the  case  otherwise  thian 
upon  the  merits. 

We  start  wiiii  the  proposition 
that  there  is  conceded  to  be  $!,-• 
500,000  in  the  possession  of  the 
defendant  vehich'  ft  ib  Jiot  entitled 
to  withhold,  provided  the  Russian 
government  has  through  its  ^proper 
officials  effectively  transferred  and 
assigned  all  the  right,  title^  and  in- 
terest it  may  at  any  time' have, had 
therein  to  the  plaintiffs  in.  this  suit, 
so  that  upon  paj^ent  being  noade 
to  the  plaintiffs  in  the  proportions 
to  which  they  may  be  respectively 
entitled  the  defendant  cannqt  be 
compelled  to  pay  twice,  because 
some  Russian  government  at  some 
time  in  the. future  may  repudiate  the 
action  talcen  by  those  who  signed  the 
agreement  of  December  18,  1917, 
and  deny  their  autiior^  to  act  as 
the  official  representatives  of  Russia. 
We  also  find  that  this  fund  belongs 
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to  the  complainants  in  the  following 
proportions:  $713,176.07  to  the 
Agency  Company;  $786,823.93  to 
the  Recording  Company.  What  in- 
terest, if  any,  on  these  respective 
sums  the  comi^ainants.  may  be  en- 
titled to  will  be  considered  in  a  sub- 
sequent part  of  tile  opinion. 

We  come,  then,  to  considear  first 
whether  the  Russian  government 
has  surrendered  effectively  any  in- 
terest it  may  have  had  in  the  $1,- 
600,000  owing  by  the  defendant; 
and  it  is  to  be  observed  in  respect 
to  this  phase  <Kf .  the  case  that  the 
agreement  of  December  18^  1917, 
by  which  the  Russian  government  is 
said  to  have  transferred  to  com- 
plainants all  its  interest  in  the  fund, 
was  by  KhrabrofF  as  president  of 
the  Russian  supply  committee  in 
America,  "acting  for  and  on  behalf 
of  the  Russian  government,"  which 
reads  as  follows : 

"Whereas,  by  agreement  dated 
tiae  8th  day  of  March,  1916,  made 
between  the  parties  hereto  and 
...  as  voting  trustees,  two  hun- 
drcid  <200)  shares  of  the  capital 
stock  of  .  .  .  the  Agency  Com- 
pany were,  assigned  and  pledged  to 
the  said  voting  trustees  as  security 
fat  the  performance  by  the  Agency 
Company  of  the  two  contracts  men- 
tioned in  said  agreement;  and 

"Whereas,  all  matters  and  ques- 
tions arising  out  of  or  in  connection 
with  the  performance  of  said  con- 
■ -tracts  have  now  been  adjusted  and 
settled  and  it  is  desired  to  dissolve 
the  voting  trust  created  by  said 
agreement  and  to  reassign  said 
shares: 

"Now,  therefore,  this  indenture 
Witnesseth :  The  parties  hereto  here- 
by consent  and  agree  to  the  cancela- 
tion of  the  said  hereinabove  recited 
agreement,  dated  the  8th  day  of 
March,  1916,  aftd  to  the  dissolution 
of  the  voting  trust  thereby  created 
and  the  reassignment  of  the  shares 
of  the  capital  stock  of  the  Agettty 
Company  mentioned  in  said  agree- 
ment and  the  delivety  of  the  certifi- 
cates of  ^id  shares  to  the  holders 
of  the  voting  trust  certificates  issued 
undei-  the  provisions  of  said  agree- 
ment." 


Whatever  rights  tiae  Russian  gov- 
ernment may  at  any  time  have  had 
in  the  fund  of  $1,500,000,  they  came 
to  an  end  with  the  execution  of  the 
above  document, 
provided      General 


Contraef- 


Khrabroflc  had  «!•  ^^fifJe'* 
thoril^r  to  act  on 
behalf  of  the  Russian  govemmait. 
The  claim  that  he.  had  no  authori^ 
to  act  for  the- government  of  Russia 
is.  not  taken  seriously  by  us.  His 
authority  is  Conclusively  shown. 
General  Khrabroff  was  president  ni 
the  Russian  supply  committee.  Tliat 
committee,'  as  previouaiy  said,  was 
created  in  Oototer,  1916.  Associ- 
afted  with  General  Khrabroff  <m  the 
committee  were  tiae  commercial 
attach^,  the  naval  attach^,  and  the 
financial  attache  to  the  Russian  em- 
bassy at  Washington,  the  official 
character  of  all  of  whom  l^d  been 
duly  recognized  by  the  government 
of  the  United  States,  as  appears 
from  a  diplomatic  list  issued  by  the 
Department  of  State  and  also  from 
the  certificate  of  the  Rassian  am- 
bassador to  the  United  States,  Boris 
Bakhmetieff,  all  of  which  are  in  the 
record 

On  July  5,  1917,  the  United 
Statei^  government  recognized  Boris 
Bakhmetieff'  as  the  Russian  ambas- 
sador. The  record  contains  a  cer- 
tificate, signed  and  sealed  on  May  8, 
1918,  by  Robert  Lansing,  Secretary 
of  State  of  the  United  States  of 
America,  stating  that  Boris  Bakh- 
metieff  presented  his  letter  of  cre- 
dence to  the  President  and  was  offi- 
cially received  by  the  President  as 
ambassador  extraordinary  and  plen- 
ipot«itiai7  of  Rassla  on  July  b, 
1917,  and  that  he  has  since  that 
date  been  recognixed  by  the  Depaxt- 

-  ment  of  State  as  the  ambassador  of 
Russia.  Th«  certiilcste  of  the  am- 
bassador declared  the  official  cluur- 

-  aoter  of  the  Russian  snpply  eom- 
'  mission,  and  that  it  was  organiz»l 

to  purchase  supplies  in  the  United 
State  for  Russia,  and  to  accept  sup- 
plies purchased  or  mairafactured  in 
the  United  States  for  Russia,  and 
"that  it  had  power  to  settle  all  mat- 
ters relating  to  contracts  for  sup- 
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dies  so  purchased  o^  manufactured 
during  the  time  herein  involved. 

Who  is  the  soverei^^  de  jure  or 
de  facto  of  a  country  is  a  question 

co«rt»-  owev  to  '**'  ****  political  de- 
deier^S^*'  partmcuts  of  the 
I:i;^*iJSI^  goyemment.     It  is 

not  a  judicial  ques- 
tion. The  decision  of  the  matter  by 
the  political  departments  is  in  this 
country  conclusive  upon  the  judges. 
Jones  V.  United  States,  137  U.  S. 
202,  212.  34  L.  ed.  691,  695, 11  Sup. 
Ct.  Rep.  80. 

The  same  principle  is  the  estab- 
lished law  of  England.  Peru  v. 
Dreyfus  Bros.  L.  R.  88  Ch.  Div. 
848,  S66,  869.  In  the  same 
way  the  question,  Who  represents 
and  acts  for  a  foreign  sovereign  or 
nation  in  its  relations  with  the 
United  States?  is  determined,  not 
by  the  judicial  department,  but  ex- 
clusively by  the  political  branch  of 
the  government.  Re  Baiz,  136  U.  S. 
408,  34  L.  ed.  222,  10  Sup.  Ct.  Rep. 
864.  So  that  the  certificate  of  the 
Secretary  of  State,  above  referred 
to,  certifying  to  the  official  char- 
acter of  Boris  Bakhmetieif  as  the 
Russian  ambassador  to  the  United 

States,  is  not  only 
■'TiSS^ST"   «       evidence,  but  it  is 

certificate    of  .,      ,        ^        ..  m 

»er>oaaiuy  of  the  bcst  evidcnce,  of 
Mi«'5*or'""  Mr.  Bakhmetieff's 
diplomatic  charac- 
ter, and  is  to  be  regarded  by  the 
courts  as  conclusive  of  the  question, 
and  the  court  could  not  proceed  upon 
argumentative  and  collateral  proof. 
„^.-— .-  ^t  And  the  certificate 
torcin  amiMw-  of  Mr.  Bakhmetieii, 
■***'•  given,    under     his 

hand  and  seal  as  Russian  ambassa- 
dor, concerning  -the  membership 
and  powers  of  the  Russian  supply 
committee,  must  be  regarded  in  like 
manner  as  an  authoritative  repre- 
sentation by  the  Russian  govern- 
ment on  that  subject,  and  as  such 
binding  and  conclusive  in  the  courts 
of  the  United  States  against  that 
government  on  the  matters  to  which 
it  reUites. 

In  The  Dormo/s  Goods,  8  Hagg. 
Eeel.  Rep.  767  (1832),  the  court 
held    that   the   certificate   of   the 
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French  comiul  general  was  sufficient 
proof  of  the  law  of  France,  the 
doubt  being  whether  the  French 
ambassador  himself  should  not 
have  certified,  instead  of  the  consul 
general.  In  Klingemann's  Goods.  3 
Swabey  &  T.  18,  8  L.  T.  N.  S.  172, 
11  Week.  Rep.  218  (1862),  the  am- 
bassador to  Great  Britain  of  the 
King  of  Hanover  gave  a  certificate 
under  the  seal  of  the  legation  that 
a  will  executed  in  accoi^ance  with 
the  law  of  England  was  a  valid  will 
under  the  law  of  Hanover,  and  the 
court  held  that  such  a  certificate 
was  sufficient  evidence  of  the  for- 
eign law.  In  Oldenburg's  Goods,  L. 
R.  9  Prob.  Div.  234,  53  L.  J.  Prob. 
N.  S.  46,  32  Week.  Rep.  724,  49  J.  P. 
104  (1884),  the  question  was  as  to 
the  law  of  Russia  concerning  the 
validity  of  a  will  of  a  deceased 
member  of  the  royal  family.  The 
court  received  in  evidence  a  certif- 
icate under  the  hand  and  seal  of 
the  RusMian  ambassador  in  Eng- 
land to  the  effect  that  by  the  law 
of  Russia  no  testamentary  disposi- 
tions of  any  member  of  the  royal 
family  could  have  any  effect  unless 
approved  by  the  Emperor.  The 
certificate  was  accepted  as  suffi- 
cient proof  of  the  law  of  Russia. 

The  court  has  no  doubt  as  to  the 
validity  of  the  settlement  made  in 
December,  1917.  The  principle  of 
law  is  well  established  that  the 
rights  and  liabilities  of  a  state  are 
not  affected  by  a  «.t.-eh.»««  i. 
change  in  the  form  »orm  of  Kovcni- 
or  the  personnel  of  "•"*-*«•»*• 
a  government,  no  matter  how  that 
change  may  be  effected.  The  obli- 
gations of  a  state,  the  debts  due  to 
and  from  it,  are  not  affected  by  any 
transformation  in  the  internal  or- 
ganization of  its  government.  In 
Taylor's  International  Public  Law, 
§  161,  he  says:  "As  the  people  as 
a  whole  were  bound  at  their  cre- 
ation by  the  acts  of  organized 
agents,  each  new  government  sue- 
ceeds  not  only  to  the  fiscal  rights, 
but  to  the  fiscal  obligations,  of  its 
predecessor." 

And  in  §  160  he  says:    "It  is  the 
privilege  of  every  state  to  adopt 
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any  form  of  fi^>veminent  it  deems 
best  suited  to  its  internal  wants 
and  conditions,  and  its  identity  is 
never  lost  so  long  as  its  corporate 
existence  survives.  While  that  is 
preserved  neither  internal  revolu- 
tions, nor  alienations  of  parts  of  its 
territory,  can  diminish  any  of  its 
rights  or  discharge  it  from  any  of 
its  obligations." 

The  question  at  issue  being,  on 
this  phase  of  the  case,  whether  the 
Russian  government  has  effectually 
devested  itself  of  all  interest  in  the 
moneys  now  in  the  hands  of  the  de- 
fendant, this  court  holds  that  the 
certificate  of  the  personal  repre- 
sentative of  that  government,  duly 
accredited  to  and  recognized  by  the 
government  of  the  United  States, 
certifying  that  the  official  who  as- 
sumed to  assign  and  release  any 
such  interest  as  his  government 
might  have,  was  authorized  to  act 
in  behalf  of  his  government  in 
making  such  assignment  and  re- 
lease, is  competent  and  conclusive 
evidence,  which  the  court  below 
properly  held  to  be  decisive. 

This  brings  us  to  the  question  as 
to  the  rate  of  interest  which  the 
defendant  should  be  required  to 
pay  to  the  complainants.  In  the 
agreement  of  September  14,  1917, 
the  defendant  agreed  that,  in  the 
event  of  any  portion  of  the  $1,500,- 
000  fund  becoming  payable  to  the 
Recording  Company  from  the  de- 
fendant, the  latter  "will  allow  a 
charge  by  you  [the  Recording  Com- 
pany] for  interest  at  the  rate  of  2 
per  cent  per  annum,  or  such  other 
rate  as  the  Can  Company  [defend- 
ant] may  actually  receive  from  its 
banking  house  on  the  deposit  of  the 
aforesaid  sum  upon  such  sum  as 
may  be  paid  to  you  from  the  afore- 
said sum;  said  interest  to  be  fig- 
ured from  November  1,  1917,  to  the 
date  of  payment  of  the  amount.  It 
is  furthermore  understood  that  no 
charge  for  interest  prior  to  Novem- 
ber 1,  1917,  shall  be  allowed." 

At  the  time  that  agreement  was 
made  there  were,  as  we  have  seen, 
disputes  pending  between  the  Re- 
cording Company,  the  Agency  Com- 


pany, and  the  Russian  government, 
and  also  between  those  parties  and 
the  defendant,  As  this  fund  was 
withheld  pending  the  settlement  of 
the  disputes,  it  was  agreed  that  in- 
terest was  "to  be  figured  fi*om 
November  1,  1917,  to  the  date  of 
payment  of  the  amount,"  and  it 
was  also  expressly  agreed,  as  above 
appears,  that  "no  charge  for  inter- 
est prior  to  November  1, 1917,  shall 
be  allowed."  The  district  judge 
accordingly  has  held,  rightfully, 
that  the  Recording  Company  was 
entitled  to  interest  only  from  No- 
vember 1, 1917. 

Then  the  agreement  was  that  in- 
terest was  to  be  allowed  at  the  rate 
of  2  per  cent  per  annum,  or  such 
other  rate  as  the  defendant  received 
from  itft  banking  house  on  the  de- 
posit of  the  $1,500,000  fund;  and 
the  testimony  in  the  record  shows 
that  defendant  has  not  received 
from  any  banking  house  interest  on 
any  deposit  at  a  higher  rate  than  2 
per  cent  per  annum  since  Novem- 
ber 1,  1917.  The  district  judge  ac- 
cordingly has  held  that  the  Record- 
ing Company  is  entitled  to  interest 
at  the  rate  of  2  per  cent  per  annum 
from  November  1,  1917,  tb  Decem- 
ber 28,  1917,  and  that  from  Decem- 
ber 28,  1917,  it  is  entitled  to  inter- 
est at  the  rate  of  6  per  cent  per  an- 
nunu  His  theory  evidently  was 
that  the  Recording  Company  on  De- 
cember 28,  1917,  was  entitled  to 
receive  the  $786,823.93,  a  final  set- 
tlement having  been  arrived  at,  but 
as  the  defendant  declined  to  pay 
when  the  time  for  payment  arrived 
on  December  28,  1917,  and  stated 
that  it  would  not  pay  except  "pur- 
suant to  the  judgment  of  a  court," 
it  was  from  that  time  on  in  default, 
and  therefore  bound  to  pay  interest 
at  the  legal  rate  of  6  per  cent  per 
annum.  We  have  no  doubt  that  the 
defendant  would  -  be  rightfully 
chargeable  with  that  rate  from  tJie 
time  of  the  default  if  the  parties  had 
not  expressly  agreed  that  the  rate 
of  interest  should  be  2  per  cent  per 
annum  "to  the  date  of  payment  of 
the  amount."  If  those  words  mean 
to  the  date  when  the  money  should 
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have  been  paid,  the  district  judge 
was  right  in  charging  the  defendant 
with  interest  at  the  rate  of  6  per 
cent  per  annum  from  December 
28th.  If  the  words,  however,  mean 
to  the  date  when  payment  is  made, 
he  committed  an  error.  If  the  par-  < 
ties  meant  the  words  to  have  the 
former  meaning,  they  certainly  did 
not  say  so;  and  the  court  is  not  at 
liberty  to  say  so  for  them.  In  Ex 
parte  Fewings,  L.  R.  25  Ch.  Div. 
338,  53  L.  J.  Ch.  N.  S.  545,  50  L.  T. 
N.  S.  100,  32  Week.  Rep.  352,  Fry, 
L.  J.,  said,  "Taid'  refers  to  an  ac- 
tual receipt  of  money."  And  we  say 
that,  in  the  same  way,  "to  the  date 
of  payment  of  the  amount"  means 
to  the  date  of  the  actual  receipt  of 
the  money. 

The  question  of  interest  was  little 
discussed  at  the  argument.  We 
derived  from  it  no  assistance  as  to 
the  rights  of  parties  to  interest  who 
are  situated  as  are  the  parties  to 
this  litigation.  The  court  below  cit- 
ed no  authorities  upon  the  question 
of  interest,  and  neither  of  the  coun- 
sel for  the  complainants  have  cited 
any  in  their  briefs.  This  court  ap- 
proach^ this  subject  of  the  right  of 
interest  in  ssrmpathy  with  the  hold- 
ing of  the  lower  court,  thinking, 
though  perhaps  without  justifica- 
tion, that  the  conduct  of  the  re- 
spondent in  withholding  pasrment 
was  influenced  by  the  low  rate  of  in- 
terest upon  which  the  parties  had 
agreed.  On  this  branch  of  the  case 
the  court  entertained  much  the  same 
feeling  as  that  which  Lord  Chancel- 
lor Herschell  expressed  in  London, 
C.  &  D.  R.  Ca  V.  Southeastern  R. 
Co.  [1893]  A.  C.  429,  437,  when  he 
said :  "I  confess  that  I  have  consid- 
■ered  this  part  of  the  case  with  every 
inclination  to  come  to  a  conclusion  in 
favor  of  the  appellants  ...  of 
giving  them  interest  .  .  .  for 
this  reason:  that  I  think  that  when 
money  is  owing  from  one  party  to 
another,  and  that  other  is  driven  to 
have  recourse  to  legal  proceedings 
in  order  to  recover  the  amount  due 
to  him,  the  party  who  is  wrongfully 
withholding  the  money  from  the 
other  ought  not  in  justice  to  benefit 
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by  having  that  money  in  his  posses- 
sion and  enjoying  the  use  of  it, 
when  the  money  ought  to  be  in  the 
possession  of  the  other  party,  who 
is  entitled  to  its  use.  Therefore,  if 
I  could  see  my  way  to  do  so,  I  should 
certainly  be  disposed  to  give  the  ap- 
pellants, or  anybody  in  a  similar 
position,  interest  upon  the  amount 
withheld,  from  the  time  of  action 
brought,  at  all  events.  But  I  have 
come  to  the  conclusion,  upon  a  con- 
sideration of  the  authorities,. agree- 
ing with  the  court  below,  that  it  is 
not  possible  to  do  so,  although,  no 
doubt,  in  early  times  the  view  was 
expressed  that  interest  might  be 
given  under  such  circumstances  by 
way  of  damages." 

The  English  and  the  American 
law  on  the  subject  of  interest  differ, 
or  did  differ,  at  the  time  Lord  Her- 
schell wrote.  The  courts  of  this 
country  generally  allow  interest  at 
the  legal  rate  by  way  of  damages 
from  the  time  of  the  maturity  of  an 
obligation,  where  the  parties  have 
not  made  an  express  agreement  for 
interest  after  maturity.  We  have 
not  in  this  case  that  difficulty  to  en- 
counter. The  difficulty  here  is  that 
we  do  not  see  our  way  to  sustaining 
the  decree  of  the  district  judge  in 
allowing  interest  at  the  rate  of  6  per 
cent  from  December  28, 1917,  oh  the 
sum  due  the  Recording  Company. 
That  interest  we  might  have  al- 
lowed, were  it  not  for  the  express 
agreement  of  the  parties  that  the 
fund  should  bear  interest  at  the  rate 
of  2  per  cent  until  payment. 

Prior  to  Stat.  37  Hen.  VIII.  chap. 
9,  the  taking  of  interest  for  the  use 
of  money  was  unlawful  in  England. 
That  statute  authorized  the  taking 
of  interest,  and  fixed  the  lawful  rate 
at  10  per  cent  per  annum,  and  pun- 
ished anyone  who  received  more 
with  forfeiture  and  imprisonment. 
The  history  of  the  right  to  interest 
in  England  is  a  matter  of  curious  in- 
terest until  1854,  when  Stat.  17  &  18 
Vict.  chap.  90,  abolished  all  usury 
laws  and  established  "free  trade  in 
money,"  largely  through  the  influ- 
ence of  Jeremy  Bentham.  In  this 
country  the  courts  from  the  begin- 
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ninj:  viewed  the  allowance  of  inter- 
est with  greater  favor  than  the 
courts  of  England.  There  was  nev- 
er any  doubt  with  our  courts  about 
the  right  to  interest  when  expressly 
contracted  for,  or  where  an  under- 
taking to  pay  it  might  be  implied 
from  the  usages  of  trade ;  and  from 
a  very  early  date  the  American 
courts  recognized  the  fact  that  the 
English  common  law  was  not 
suited  to  the  conditions  existing  in 
this  country"  and  they  declined  to 
follow  it.  In  Selleck  v.  French,  1 
Conn.  32,  6  Am.  Dec.  185,  Chief 
Judge  Swift,  speaking  for  the 
Connecticut  supreme  court  of 
errors,  specified  nine  classes  of 
cases  in  which  interest  was  al- 
lowed in  that  state,  and  concluded 
by  saying:  "Such  are  the  principles 
which  have  been  long  established  in 
this  state."  And  the  fifth  of  the 
propositions  it  is  interesting  to  note 
was  the  following:  "5.  Where  one 
has  received  money  for  the  use  of 
another,  and  it  was  his  duty  to  pay 
it  over,  interest  is  recoverable  for 
the  time  of  the  delay;  but  if  the 
holder  of  money  for  another  is  guil- 
ty of  no  neglect  or  delay,  he  will  not 
be  chargeable  with  interest." 

The  principle  that  one  who  has 
not  agreed  to  pay  interest  is  never- 
theless chargeable 
with  it  from  the 
time  of  his  default 
in  making  pajmient  is  undoubtedly 
the  law  in  this  country.  In  Chicago 
V.  Tebbetts,  104  U.  S.  120,  125,  26 
L.  ed.  655, 656,  the  principle  was  rec- 
ognized arid  applied  that  a  party 
guilty  of  unreasonable  and  vexatious 
delay  in  making  payment  is  charge- 
able with  interest  from  the  time  the 
debt  became  due,  and  is  not  relieved 
by  offering  to  pay  interest  from  the 
time  when  the  delay  began  to  be  un- 
reasonable and  vexatious.  In  that 
case  the  delay  was  accompanied  by 
litigation;  as  the  court  put  it,  the 
city  had  litigated  and  contested  the 
demand  year  after  year  and  in  court 
after  court. 

In  22  Cyc.  1498,  it  is  said  to  be  the 
rule  that  interest  is  allowed  as  dam- 
ages where  there  has  been  unreason- 
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able  and  vexatious  delay  in  making 
payment. 

We  do  not,  however,  have  to  con- 
sider what  limitations,  if  any,  attach 
to  the  doctrine  above  announced  in 
so  far  as  the  Recording  Company's 
claim  to  interest  is  concerned;  for 
we  are  dealing  with  an  express 
agreement  which  the  parties  made 
as  to  the  paytftent  of  interest.  In 
16  Am.  &  Eng.  Enc.  Law,  1053,  it  is 
laid  down  that  "as  a  matter  of 
course,  where  the  interest  of  the 
parties  as  to  the  rate  after  maturity' 
is  expressed  in  the  contract,  such 
rate,  if  not  illegal,  will  in  general 
control." 

This  is  the  law  of  New  York;  the 
courts  holding  that,  when  a  contract 
provides  that  interest  shall  be  paid 
at  a  specified  rate  until  the  principal 
is  paid,  the  contract  rate  governs 
until  the  payment  of  the  principal, 
or  until  the  contract  is  merged  in  a 
judgment.  Taylor  v.  Wing,  84  N.  Y. 
471 ;  O'Brien  v.  Young,  95  N.  Y.  428, 
47  Am.  Rep.  64. 

In  Holden  v.  Freedman's  Sav.  &  T. 
Co.  100  U.  S.  72,  25  L.  ed.  567,  the 
maker  of  a  note  agreed  to-  pay  it, 
with  10  per  cent  interest.  Tlfe  court 
held  that  interest  should  be  compu- 
ted at  that  rate  up  to  the  maturity 
of  the  note,  and  thereafter  at  6  per 
cent.  After  calling  attention  to  the 
fact  that  the  agreement  of  the  par- 
ties extended  no  further  than  to  the 
time  fixed  .for  the  payment  of  the 
principal  and  was  silent  as  to  every- 
thing beyond  that,  the  court  said: 
"If  payment  be  not  made  when  the 
money  becomes  due,  there  is  a 
breach  of  the  contract,  and  the  cred- 
itor is  entitled  to  damages.  Where 
none  has  been  agreed  upon,  the  law 
fixes  the  amount  according  to  the 
standard  applied  in  all  such  cases. 
It  is  the  legal  rate  of  interest  where 
the  parties  have  agreed  upon  none. 
If  the  parties  meant  that  the  con- 
tract rate  should  continue,  it  would 
have  been  easy  to  say  so.  In  the 
absence  of  a  stipulation,  such  an  in- 
tendment cannot  be  inferred." 

And  see  Brewster  v.  Wakefield, 
22  How.  118,  16  L.  ed.  301;  Bum- 
hisel  V.  Firman,  22  Wall  170,  22  L. 
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ed.  766.  If  the  local  law  is  different, 
the  Federal  courts  will  follow  it. 
Cromwell  v.  Sac  Ck)unty,  96  U.  S.  51, 
61, 24  L.  ed.  681, 687 ;  Ohio  v.  Fwink, 
103  U.  S.  697, 26  L.  ed.  531.  In  New 
Orleans  v.  Warner,  175  U.  S.  120, 
147,  44  L.  ed.  96,  109,  20  Sup.  Ct. 
Kep.  44,  the  agreement  was  that  if 
the  warrants  were  not  paid  upon  the 
date  fixed  for  presentation,  they 
should  bear  interest  at  the  rate  of  8 
per  cent  until  paid.  The  court,  after 
referring  to  Holden  v.  Freedman's 
Sav.  &  T.  Co.  supra,  and  the  other 
cases  cited,  said:  "These  very 
cases,  however,  recogrnize  the  princi- 
ple that,  if  the  parties  themselves 
have  fixed  a  rate  to  be  paid  up  to  the 
time  of  payment,  that  rate  will  be 
respected.  In  this  case  both  the 
statute  and  the  warrants  provided 
that  such  warrants  shall  bear  inter- 
est at  the  rate  of  8  per  cent  'until 
paid,'  and  we  are  therefore  of  opin- 
ion that  complainant  is  entitled  to 
that  rate  from  November  26,  1894, 
tile  date  of  filing  the  bill  and  irauing 
tile  subpcena." 

The  commencement  of  the  suit 
was  a  sufficient  demand  to  charge 
the  defendant  with  interest  from 
that  day. 

When  the  agreement  is  for  the 
payment  of  interest  at  a  certain  rate 
until  the  note  is  paid,  the  parties 
have  agreed  upon  the  amount  of  the 
damages  to  be  paid  because  of  the 
nonpayment  of  the  principal  at  ma- 
turity. Reeves  v.  Stipp,  91  111.  609. 
In  Browne  v.  Steck,  2  Colo.  70,  the 
note  sued  on  provided  for  interest 
at  the  rate  of  10  per  cent  per  month 
from  maturity  until  paid.  The  court 
r^^ded  the  rate  specified  as  prima 
facie  sufficient  to  establish  the  meas- 
ure of  damages  for  the  breach  of 
the  contract.  This  was  followed  in 
Buckingham  v.  Orr,  6  Colo.  587,  591, 
592.  In  Daniel  on  Negotiable  In- 
struments, 6th  ed.  vol.  2,  §  1458,  that 
authority  says:  "And  if  the  note 
runs  with  a  certain  rate  of  interest 
until  paid,  that  rate;,  if  legal,  runs 
after  maturity  as  before." 

And  see  Augusta  Nat.  Bank  v. 
Hewins,  90  Me.  255,  88  Atl.  156; 
Jennings  v.  Moore,  189  Mass.  197, 75 
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N.  E.  214;  Seymour  v.  Continental 
L.  Ins.  Co.  44  Conn.  300, 26  Am.  Rep. 
.469.  We  conclude,  therefore,  that  in 
an  action  at  law  if  the  parties  agree 
upon  the  rate  of  interest  until  the 
money  is  paid,  or  until  date  of  pay- 
ment, that  agreement  is  controlling 
and  fixes  the  measure  of  damages 
upon  default. 

But  this  is  not  an  action  at  law. 
It  is  a  suit  in  equity,  and  the  ques- 
tion arises  whether  the  same  rule  is 
to  be  applied  that  would  be  applica- 
ble if  the  action  had  been  at  law. 
The  courts  of  equity  have  long  had 
certain  rules  which  they  applied  to 
certain  classes  of  cases.  If  a  trustee 
was  guilty  of  unreasonable  delay  in 
investing  the  trust  fund  or  in  ^ans- 
ferringittothose  destined  to  receive 
it,  he  was  compelled  to  pay  interest 
to  the  cestuis  que  trustent  even 
where  it  was  not  prayed  by  the  bill. 
An  executor  or  administrator  whose 
duty  it  was  to  pay  the  testator's  ob- 
ligations as  soon  as  he  had  assets 
collected  which  were  sufficient  for 
the  purpose  was  himself  charged 
with  interest  at  the  same  rate  the 
obligations  bore.  And  if  he  fail^ 
to  account  promptly  to  the  residuary 
legatee  for  the  surplus  of  the  estate, 
he  himself  had  to  pay  interest  for 
the  balance  improperly  retained. 
So,  if  a  trustee  of  a  bankrupt's  es- 
tate neglected  to  pay  a  dividend  to 
the  creditors,  equity  required  him  to 
pay  interest  ifrom  tiie  time  when  the 
breach  of  duty  commenced.  A 
trustee  could  not  make  a  profit  out 
of  his  trust,  and  if  in  breach  of  his 
duty  he  used  the  trust  fund  in  trade, 
the  cestui  had  the  option  of  taking 
either  interest  or  the  actual  profite 
which  might  have  been  realized. 
Sometimes  he  was  charged  in  Eng- 
land with  4  per  cent  and  sometimes 
with  5  per  cent  interest,  and  some- 
times with  compound  interest,  ac- 
cording to  the  circumstances  of  the 
case.  In  this  country  the  trustee 
who  has  been  guilty  of  misconduct 
has  been  usually  charged  the  legal 
rate  of  interest.  But  the  class  of 
cases  to  which  reference  has  been 
made  have  been  cases  where  interest 
has  not  been  derived  from  any  con- 
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tract  or  agreement  or  statute,  but  in 
accordance  with  the  well-established 
principles  of  equity  jurisdiction. 
And  we  are  dealing  here  with  an  ac- 
tual agreement  fixing  the  rate  of  in- 
terest to  be  paid  from  a  specified 
date  "to  the  date  of  payment." 

We  are  not  aware  that  equity  will 
construe  such  an  agreement  differ- 
ently from  the  construction  placed 
upon  it  at  law.  The  construction  to 
be  placed  on  the  language  of  con- 
tracts is  the  same  both  at  law  and 
in  equity.  Jersey  City  v.  Flynn,  74 
N.  J.  Eq.  104,  70  Atl.  497;  13  C.  J. 
521.  And  contracts  for  interest  are 
governed  by  the  same  rules  of  con- 
struction and  interpretation  as  are 
other  contracts.  16  Am.  &  Eng.  Enc. 
of  Law,  1001.  In  22  Cyc.  1475,  it  is 
said :  "The  courts  of  equity,  in  de- 
creeing or  refusing  interest,  gener- 
ally follow  the  law;  but  interest  is 
sometimes  allowed  by  courts  of  equi- 
ty, in  the  exercise  of  a  sound  discre- 
tion, when  it  would  not  be  recover- 
able at  law." 

We  find  no  reason  and  no  author- 
ity for  saying  that  equity  will  not 
follow  the  law  in  giving  effect  to  the 
agreement  of  the  parties  as  to  the 
rate  of  interest  with  which  the  de- 
fendant was  to  be  charged  "to  date 
of  payment."  In  Ex  parte  Fewings, 
L.  R.  25  Ch.  Div.  338,  53  L.  J.  Ch. 
N.  S.  545, 50  L.  T.  N.  S.  100,  32  Week. 
Rep.  352,  the  agreement  was  to  pay 
at  the  rate  of  5  pier  cent  per  annum 
so  long  as  the  principal  or  any  part 
thereof  remained  unpaid.  The  claim 
was  reduced  to  judgment,  and  in 
England  judgments  carry  interest 
at  the  rate  of  4  per  cent.  The  chief 
judge  in  bankruptcy  held  that, 
where  the  parties  had  expressly 
agreed  that  the  rate  should  be  5  per 
cent  until  paid,  the  creditor  would 
be  entitled  to  that  rate  after  judg- 
ment and  until  paid.  The  lords  just- 
ices of  the  court  of  appeal  reversed 
the  holding,  and  held  that  the  true 
construction  was  that  interest  at  the 
rate  of  5  per  cent  should  be  paid  so 
long  as  any  part  of  the  principal  re- 
mained due  under  the  contract,  so 
long  as  the  contract  for  payment  re- 
mained in  force,  but  that  the  con- 


tract came  to  an  end  when  judgment 
was  entered  and  the  liability  under 
it  was  gone,  being  merged  in  the 
judgment,  so  that  it  could  not  there- 
fore be  said  that  there  was  an  agree- 
ment to  pay  5  per  cent.  So  in  the 
case  now  under  discussion  the  rate 
of  2  per  cent  continues  until  the  de- 
cree is  entered. 

We  must  conclude  from  what  has 
been  said  that  the  decree  was  erro- 
neous in  so  far  as  it  awarded  to  the 
Recording  Company  interest  at  the 
rate  of  6  per  cent 


.»««    «'..'.....»     ««    *l,y.    — «OMtr»et    rate— ' 

per  annum  on  tne  esect  of  salt. 
sum  of  $786,823.93 
from  December  28,  1917,  to  the  en- 
try of  the  decree.  The  Recording 
Company  would  have  been  entitled 
under  the  agreement  of  September 
14, 1917,  to  interest  at  the  rate  of  2 
per  cent  per  annum  from  November 
1,  1917,  to  the  entry  of  the  decree, 
if  it  had  not  been  for  the  agreement 
of  December  22,  1917.  By  that 
agreement  the  Recording  Company 
assigned  to  the  Agency  Company 
one  half  of  the  interest  it  should  re- 
ceive upon  the  moneys  withheld  by 
the  defendant.  The  decree  should 
have  provided  for  the  payment  to 
the  Recording  Company  of  one 
half  the  interest  on  the  sum  of 
$786,823.93,  at  the  rate  of  2  per  cent 
per  annum  from  November  1, 1917, 
to  the  entry  of  the  decree. 

We  now  come  to  the  interest  the 
Agency  Company  was  entitled  to  re- 
ceive. Upon  the  trial  the  Agency 
Company  urged  (1)  that  it  was  en- 
titled to  interest  on  the  entire  $1,- 
500,000  from  the  time  the  several 
instalments  thereof  fell  due  to  De- 
cember 22,  1917,  and  thereafter  on 
$713,176.07  to  the  date  of  decree,  at 
the  rate  of  6  per  cent  per  annum, 
and  also  one  half  of  any  and  all  in- 
terest which  the  Recording  Com- 
pany might  be  entitled  to  receive 
from  the  defendant;  or  (2)  if  that 
be  denied,  that  defendant  be  re- 
quired to  account  to  the  Agency 
Company  for  the  profits  realized  by 
the  defendant  from  the  use  of  the 
funds  in  its  business  and  that  the 
plaintiff  should  also  receive  one  half 
of  any  and  all  interest  which  the 
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Recording  Company  might  be  en- 
titled to  receive  from  the  defend- 
ant ;  or  (3)  if  neither  of  these  con- 
tentions should  be  upheld,  that  it 
was  entitled  to  interest  at  the  rate 
of  6  per  cent  per  annum  on  $713,- 
176.07  from  December  28,  1917,  to 
the  date  of  the  decree,  and,  further, 
one  half  of  any  and  all  interest 
which  the  Recording  Company 
might  be  entitled  to  receive  from  the 
defendant. 

The  district  judge  held  that  the 
Agency  Company  was  not  entitled 
to  interest  on  its  $713,176.07  until 
after  the  December  settlement  and 
the  Agency  Company's  demand  on 
December  28, 1917.  From  that  date 
he  held  the  Agency  Company  en- 
titled to  interest  from  the  defendant 
on  its  $713,176.07  at  the  rate  of  6 
pjar  cent  per  annum.  He  also  held 
that  it  was  entitled,  in  pursuance  of 
the  terms  of  the  agreement  of  De- 
cember 22, 1917,  between  the  Agen- 
cy Company  and  the  Recording 
Company  to  one  half  of  the  interest 
on  the  Recording  Company's  $786,- 
828.93  from  November  1,  1917,  to 
December  28,  1917,  which  defend- 
ant was  under  obligation  to  pay  to 
the  Recording  Company  at  the  rate 
of  2  per  cent  per  annum,  and  the 
decree  so  provided.  Neither  of  the 
plaintiifs  have  appealed,  btit  the  de- 
fendant in  its  appeal  disputes  the  al- 
lowance of  int^est. 

From  what  has  been  said  it  ap- 
pears that  the  Agency  Company 
was  entitled  to  one  hair  of  the  in- 
terest which  the  Recording  Com- 
pany is  to  receive  on  $786,823.93 
from  November  1, 1917,  to  the  entry 
of  the  decree,  instead  of  to  Decem- 
ber 28,  1917,  as  the  lower  court  di- 
rected. But  with  that  question 
determined  there  remains  to  be  set- 
tled the  question  concerning  the 
Interest  on  ?713,176.07,  which  we 
have  seen  is  due  to  the  Agency  Com- 
pany out  of  the  $1,600,000  retained 
by  the  defendant.  While  the  de- 
fendant agreed  to  pay  interest  at 
the  rate  of  2  per  cent  per  annum  on 
the  sum  of  $786,823.93  due  to  the 
Recording  Company,  it  never  ex- 
pressly agreed  to  pay  any  interest  on 
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the  $713,176.07  due  to  the  Agency 
Company ;  and  in  the  agreement  of 
December  22,  1917,  wherein  the 
Agency  Company  and  the  Recording 
Company,  adjusted  matters  as  be- 
tween themselves,  it  was  stated  that 
there  was  due  to  the  Agency  Com- 
pany "a  balance  of  $713,176.07  and 
one  half  of  any  and  all  interest 
which  the  Recording  Company  may 
receive  upon  the  moneys  withheld 
by  the  American  Can  Company," 
the  defendant  herdn.  It  is  evident 
for  reasons  we  are  not  concerned 
with  that  it  was  not  contemplated 
that  interest  should  be  paid  by  the 
defendant  to  the  _,„te«.t.ot 
Agency  Company  eont«mpi«te4  %y 
on   the  balance  of  >»•'♦*«••  , 

$713,176.07.  Under  these  circum- 
stances the  defendant  was  nat 
chargeable  with  interest  until  it 
placed  itself  in  default,'  but  from 
that  time  it  was  chargeable  with  in- 
terest at  the  legal  rate. 

We  have  pointed  out  in  an  earlier 
part  of  this  opinion  that  the  High 
Court  of  Chancery  from  early  days 
compelled  trustees  to  pay  interest 
when  they  withheld  the  trust  fund. 
That  practice  our  equity  courts  fol- 
lowed. In  Gray  v.  Thompson,  1 
Johns.  Ch.  82,  Chancellor  Kent 
charged  a  trustee  with  interest  on  a 
trust  fund  which  he  had  failed  to 
distribute,  because  he  rendered  no' 
sufficient  excuse  for  not  distributing 
it  as  it  was  his  duty  to  have  done.^ 
Other  cases  in  equity  might  readily 
be  cited.  And  in  this  country  our. 
courts  have  applied  the  principle  in 
actions  at  law.  This  general  rule  is 
stated  in  22  Cyc.  1505,  where  the 
authorities  are  collected.  It  is  there 
said:  "Where  money  belonging  to 
another  is  not  paid  over  to  the  per- 
son entitled  to  receive  it  at  the  time 
it  should  be  paid  ov^,  interest  is 
generally  allowed  as  damages  for 
such  wrongful  withholding  thereof .'* 

And  in  22  Cyc.  1614,  it  is  also 
said,  citing  the  authorities,  that 
"where  the  amount  of  the  demand 
is  sufficiently  certain  to  justify  the 
allowance  of  interest  thereon,  the 
existence  of  a  set-off  or  counter- 
claim which  is  itself  unliquidated 
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will  riot  prevent  the  recovery  of  in- 
terest on  the  balance  of  the  demand 
found  due  from  the  time  it  became 
due." 

And  where  the  amount  of  a  de- 
mand is  definitely  agreed  upon  by 
the  parties,  interest  will  be  allowed 
from  the  date  of  such  liquidation. 
Thomas  v.  Wells,  140  Mass.  617,  6 
N.  E.  485;  Clark  v.  Dutton,  69  HI. 
621;  Hoagland  v.  Segur,  88  N.  J.  L. 
280. 

We  do  not  overlook  the  fact  that, 
where  the  amount  demanded  is  dis- 
puted on  reasonable  grounds  and  in 
good  faith,  interest  will  not  be  al- 
lowed on  the  demand  until  the  right 
thereto  is  authoritatively  deter- 
mined. We  think,  however,  that  it 
was  the  duty  of  the  defendant  to 
pay  when  it  was  properly  informed 
that  the  parties  "had  arrived  at  a 
final  settlement"  and  demand  of 
payment  was  made  on  December  28, 
1917.  The  defendant's  refusal  to 
pay  without  a  lawsuit  is  not  to  be 
excused  by  any  of  the  circumstances 
of  the  case.  We  therefore  agree 
with  the  court  below  that  the  Agen- 
cy Company  is  ^so  entitled  to  in- 
terest on  its  $713,176.07  at  the  rate 
of  6  per  cent  per  annum  from  De- 
cember 28, 1917. 

In  what  has  been  said  concerning 
interest  we  have  pointed  out  the 
principles  which  should  have  been 
applied  to  the  case  by  the  district 
judge  at  the  time  the  decree  was  en- 
tered. The  situation  is  not  now 
what  it  was  at  that  time,  because 
of  the  failure  of  either  of  the  com- 
plainants to  appeal  from  the  decree. 


The  result  is  that  neither  of  the 
complainants  is  en-  Appe.i-f-ii-« 
titled  to  ask  the  to  t«ke-««*«rt  •■ 
court  to  increase  the  "*"*  *"  »■*""*• 
amount  of  interest  which  it  is  en- 
titled to  receive  from  the  defendant 
•  up  to  the  entry  of  the  decree.  This 
court  has  made  no  calculation  for 
the  purpose  of  determining  the  ex- 
act amount  of  interest  the  com- 
plainants would  have  received  under 
the  decree  as  entered  and  under  the 
decree  as  it  should  have  been  en- 
tered if  the  correct  principle  had 
been  applied.  We  have  indicated  in 
what  the  error  consisted;  and  if  it 
appears  that  the  rectification  of  the 
error  will  reduce  the  amount  of  in- 
terest due  from  the  defendant  the 
decree  must  be  modified  accordingly. 

As  the  Agency  Company  did  not 
appeal,  it  is  strictly  entitled  to  claim 
only  one  half  of  the  2  per  cent  inter- 
est which  the  Recording  Company 
will  receive  from  the  defendant  on 
$786,823.93  from  November  1, 1917, 
to  December  28,  1917;  that  being 
the  amount  awarded  to  it  under  the 
decree  below.  But  the  counsel  of 
each  complainant  has  asked  the 
court  to  settle  the  question  of  in- 
terest as  between  the  two  complain- 
ants as  though  each  had  appealed. 
In  compliance  with  that  suggestion 
the  Recording  Company  must  be  di- 
rected to  pay  over  to  the  Agency 
Company  one  half  of  the  2  per  cent 
interest  to  be  received  from  defend- 
ant on  $786328.93  &om  November 
1,  1917,  to  the  entry  of  the  decree. 

The  case  is  remanded  to  the  Dis- 
trict Court,  which  is  directed  to  pro- 
ceed in  accordance  with  this  opinion. 


ANNOTATION. 
Rate  of  mlerett  after  maturity  on  contracts  fixing  rate  '^antO  paymenL** 


This  note  is  limited  to  eases  Involv- 
ing contracts  providing  for  a  specified 
rate  of  interest  until  payment  of  the 
principal  sum,  the  question  at  issue 
being  whether  or  not  the  words  "until 
payment,"  or  whatever  similar  expres- 
sion may  have  been  employed  in  the 
particular  contract  considered,  amount 


to  an  agreement  to  pay  the  stipulated 
rate  after  maturity.  Questions  as  to 
the  rate  of  interest  on  judgments  on 
such  contracts,  as  to  the  validity  of 
contracts  to  pay  particular  rates  of 
interest,  as  -to  contracts  containing 
express  agreements  as  to  the  rate  to 
be  paid  after  maturity  and  as  to  the 
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rate  of  interest  on  contracts  jrener- 
ally  after  maturity,  are  not  considered 
herein. 

Of  little  value  on  the  question  under 
diseusaion  are  the  cases  which  hold 
that  even  in  the  absence  of  the  clause 
"until  payment,"  or  a  similar  clause, 
the  rate  of  interest  specified  in  the 
contract  controls  after  maturity, 
whether  such  result  is  attributable  to 
the  view  that  interest  after,  as  well 
as  before,  maturity,  is  contractual,  or 
to  the  view  taken  in.  England  and  in 
some  of  the  states,  that  "interest"  aft- 
er maturity  is  by  way  of  damages,  the 
amount  of  which  is  measared  by  the 
rate  specified  in  the  contract.  (See  21 
Laws  of  England  (Halsbury)  48.) 
Some  eases  of  Uiis  kind,  however,  are 
sabsequently  cited  because  of  the  in- 
timation that  in  any  event  the  clause 
in  question  would  have  led  to  the 
dame  conclusion. 

Majoxltr  view. 

The  holding  of  the  reported  case 
(ACXMCY  OP  GANAOUN  CAB  &  FOVNSBY 

Co.  V.  Ambrican  Can  Co.  ante,  1182) 
that  "if  the  parties  agree  upon  tiie 
rate  of  interest  until  the  mon.^  ia 
paid,  -or  until  date  of  payment,  that 
agreement  is  eontrolling  and  fixes  the 
measure  of  damages  upoii  default,"  is 
supported  by  the  great  majority  6f' the 
eases  in  the  United  States  in  which 
this  question  has  arisen. 

United  States^— Shepherd  v.  Pepper 
(1889)  133  U.  S.  826,  88  L.  ed.  706,  10 
Sep.  Ct  Kep.  438;  New  Orleans  v. 
Warner  (1899)  175  U.  S.  120,  44  L,  ed. 
96,  20  Sup.  Ct.  Rep.  44';  Fauntleroy  v. 
Hannibal  (1879)  5  Dill.  219,  Fed.  Cas! 
No.  4,692,  affirmed  in  (1881)  105  U.  S. 
408, 26  L.  ed.  1103;  Northwestern  Mut. 
L.  Ins.  Co.  v.  Perrill  (1879)  4  Ohio  L. 
3.  196,  Fed.  Cas.  No.  10,389;  Sanford 
v^  Slavings  &  L.  Soc.  (1895)  80  Fed. 
64. 

Distri<^  of  Columbian— Lockwood  v. 
Iiindsey  (1896)  6  App.  D.  C.  396. 
...  lUiaeis.— Bank  of  Illinois  ▼.  Stick- 
ney  (1842)  6  111.  4. 

i.  Kansas^ —  Dudley,  v.  Reynolds 
.(1863)  1  Kan.  285;  Small  v.  Douttiitt 
-^1868)  1  Kan.  835.  . 

;.  Kentucky.  —  Crosthwait  V.  Misener 
<1877)  18  Bush,  548;  White,  v.  Curd 


(1887)  86  Ky.  191,  6  S.  W.  568;  McNeil 
V.  Watkins  (1894)  15  Ky.  L.  Rep.  780, 

Maine.— Duran  v.  Ayer  (1877)  67 
Me.  145;  Augusta  Nat.  Bank  v.  Hewins 
(1897)  90  Me.  256,  88  Atl.  156. 

New  York.— Taylor  v.  Wing  (1881) 
84  N.  y.  471;  O'Brien  v.  Young  (1884) 
96  N.  Y.  428,  47  Am.  Rep.  64;  Wilcox 
V.  Van  Voorhis  (1891)  68  Huil,  675, 12 
N.  Y.  Supp.  617;  City  Real  Estate  Co. 
▼.  MacFariand  (1910)  67  Misc.  286, 
122  N.  Y.  Supp.  477;  Zimmermann  v.. 
Klauber  (1910)  189  App.  Div.  26,  123 
N.  Y.  Supp.  642;  Sands  v.  GiHeran 
(1913)  159  App.  Div.  87,  144  Ni  Y. 
Supp.  887;  Morrisania  Sav.  Bank  ▼. 
Bauer  (1881)  8  Month.  L.  Bull.  102. 

Ittiode  Island. — ^Lanahan  v.  Ward 
(1876)  10  R.  I.  299. 

Soath  Carolina.^ — ^Mobley  ▼.  Davega 
(1881)  16  S.  C.  73,  42  Am.  Rep.  JS82;° 
Miller  ▼.  HaU  (1882)  18  S.  C.  141; 
Miller  V.  Edwards  (1882)  18  S.  C.  600; 
Bowen  v.  Barksdale  (1890)  88  8.  C 
142, 11  S.  E.  64p. 

Utah.  —  Jensen  t.  Lichtenstein 
(1916)  45  Utah,  820,  146  Pac.  1086. 
.  The  language  used  in  the  reported 
case  (Agency  op  Canaoun  Gas  & 
Foundry  Co.  t.  Amebican  Can  Go. 
ante,  1182)  is  "to  the  date  of  payment; 
of  the  amount,"  and  the  holding- re^ 
ceives  additional  force  from  the  fact 
that  the  court  clearly  reveals  its  feel- 
ing that  the  equitieik  of  the  case  wtiuld 
lead  to  a  different  holding  if  any  waiN 
rant  therefor  could 'be  found. 

In  Shepherd  v.  Pepper  (U.  Sb)  su- 
pra, the  court,  referring  .  to  ndte» 
which  bore  interest  "at  the  rate  of  9 
per  cent  per  annum  until  paid,"  says :' 
"In  regard  to  allowing  interest  on  the 
principal  of  the  noteS  at  the  riate  of 
9  per  cent  p^r  andum  untal  paid/ it  is 
to  be  said  that  such  was  the  contract 
in  each  note." 

In  Lockwood  v.  Lindsey  (D.  C.)*8ui 
pra,  it  is  held  that  a  judgment  on  li 
note  bearing  interest  "at  the  rate  of 
8  per  cent  per  annum  from  tiifr  daiii 
hereof  uhtil  paid,"  made  and  paj^ble 
in  «  foreign  jurisdiction  where  suel 
rate  was  legal,  was  properly  rendered 
for  the  amount  of  the  principal  suni 
for  which  the  note  was  given,'  with 
Interest  thereon  at  the  rate  of  8  pe^ 
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cent  per  annum  from  the  date  of  the 
note  until  paid. 

The  case  of  Banl:  of  Illinois  v.  Stick- 
ney  (111.)  supra,  involved  notes  draw- 
ing interest  at  a  specified  rate  from 
date  until  paid;  a  mortgage  on  a  stock 
of  goods,  etc.,  authorizing  a  sale  be- 
fore the  maturity  of  the  notes,  if 
deemed  necessary  by  the  mortgagee, 
was  given  as  security  for  the  notes; 
by  subsequent  agreement  between  the 
parties  the  goods  were  sold  before  the 
maturity  of  the  notes,  and  notes  pay- 
able at  a  date  after  the  maturity  of 
the-  original  notes  were  taken  in  pay- 
ment therefor.  It  was  held  that  the 
mortgagee  waa  entitled  to  his  interest 
on  the  original  notes  until  the  matur- 
ity of  the  sale  notes. 

It  is  held  in  Dudley  v.  Reynolds  and 
Small  v.  Douthitt  (Kan.)  supra,  that 
a  promissory  note  bearing  interest  at  a 
specified  rate  "until  paid"  binds  the 
maker  to  pay  the  specified  rate  for  the 
use  of  the  sum  named  in  the  note  until 
the  debt  is  paid,  and  not  merely  until 
maturity  of  the  note. 

In  Crosthwait  v.  Misener  (1877)  13 
Bush  (Ky.)  543,  it  is  held  that  a  note 
with  interest  "at  the  rate  of  10  per 
cent  per  annum  from  date  until  paid" 
bears  interest  at  that  rate  until  actual 
payment.  This  case  even  went  to  the 
extent  of  requiring  sale  bonds  given  on 
a  coercive  sale  of  the  maker's  proper- 
ty in  payment  of  the  claim,  and  run- 
ning for  six  months  to  bear  the  same 
rate  of  interest  as  the  note  itself. 

White  V.  Curd  (1887)  86  Ky.  191,  6 
S.  W.  568,  involved  a  note  made  pay- 
able with  interest  from  date  at  a  speci- 
fied rate,  but  it  was  shown  that  it 
should  have  been  with  interest  at  that 
rate  from  date  "until  paid."  The 
court  held  that  the  note,  as  it  read, 
would  have  borne  interest  at  the  spec- 
ified rate  only  until  maturity,  and 
thereafter  at  the  legal  rate,  but  that, 
with  the  mistake  corrected,  it  would 
bear  interest  at  the  specified  rate  un- 
til payment. 

In  McNeil  v.  Waflcins  (1894)  15  Ky. 
L.  Rep.  780,  an  action  upon  a  note 
which,  by  its  terms,  bore  10  per  cent 
interest  from  date,  it  was  claimed  by 
the  plaintiif  that  the  agreement  was, 
that  the  note  should  bear  this  rate  of 


interest  until  the  debt  should  be  paid, 
and  that  the  words  "until  paid"  were 
omitted  by  mistake  of  the  drafts- 
man; this  agreement  was  established 
as  to  one  of  the  makers,  but  not  as  to 
others.  The  court  held  that  a  judg- 
ment against  the  former  for  10  per 
cent  interest  until  the  debt  should  be 
paid  was  proper,  but  that  as  to  the 
other  makers,  the  judgment  should  not 
be  for  a  greater  rate  of  interest  than  6 
per  cent  after  the  maturity  of  the  note. 

Two  notes  were  involved  in  the  case 
of  Duran  v.  Ayer  (1877)  67  Me.  145; 
one  stipulated  merely  that  it  was  with 
interest  at  a.  specified  rate,  the  other 
that  it  was  with  interest  at  said  rate 
"till  such  note  is  paid."  The  court 
said:  "The  notes  were  on  time,  and 
at  the  rate  of  12  per  cent.  It  has  been 
held  in  such  case  that  after  maturity 
of  the  not^  the  plaintiff  is  entitled  to 
interest  by  operation  of  law,  and  not 
by  any  provision  of  the  contract" 
This  language  would  seem  to  make  no 
distinction  between  the  two  notes,  but 
from  the  summary  of  the  defendant's 
brief,  as  reported  on  page  149,  liability 
to  pay  interest  on  the  second  note  at 
the  rate  specified  tiierein  to  the  time 
of  trial,  which  was  long  after  matur- 
ity, seems  to  have  been  conceded. 

In  the  later  Maine  case  of  Augusta 
Nat.  Bank  v.  Hewins  (1897)  90  Me. 
255,  38  Atl.  156,  it  is  held  that  a  prom- 
issory note  payable  at  a  certain  time 
after  date  with  interest  at  the  rate  of 
9  per  cent  until  paid  bears  interest  at 
that  rate  after  the  maturity  of  the 
note  as  well  as  before.  The  court 
calls  particular  attention  to  the  use  of 
the  words  "until  paid,"  and  says:  "It 
had  already  been  decided  that  with- 
out these  words  such  a  note  would 
draw  the  stipulated  interest  till  matu- 
rity, and  only  the  legal  rate  of  interest 
(6  per  cent)  thereafter.  Eaton  ▼. 
Boissonnault  (1877)  67  Me.  540,  24 
Am.  Rep.  52.  We  think  it  was  to  guard 
against  this  result  that  the  words 
'until  paid'  were  inserted  in  the  note 
now  under  consideration." 

It  is  held  in  Mobley  ▼.  Davega 
(1881)  16  S.  C  73,  42  Am.  Sep.  63% 
that  a  note  payable  twelve  months  aft- 
er date,  "with  interest  from  date  at 
12}  per  cent  per  annum,  interest  pay- 
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able  annually/'  and  described  in  a 
mortgage  executed  contemporaneously 
to  secure  its  payment,  as  a  note  "with 
interest  thereon  at  the  rate  of  12i  per 
cent  per  annum  till  paid,"  draws  the 
same  rate  of  interest  after  maturity  a« 
before.  The  court  bases  its  conclusion 
partially  on  the  fact  that  the  note  it- 
self, though  running  only  one  year, 
provides  that  interest  shall  be  payable 
annually,  thus  indicating  "a  mutual 
stipulation  for  an  indefinite  extension 
of  credit,  and  annual  payment  of  in- 
terest  during  the  extension,"  but  the 
decision  is  also  rested  upon  the  words 
"till  paid,"  used  in  the  description  of 
the  note  in  the  mortgage. 

The  note  sued  on  in  Bowen  v.  Barl^s- 
dale  (1890)  83  S.  C.  142,  11  S.  E.  640, 
was  .  made  payable  "twelve  months 
after  date  with  interest  from  date  10 
per  cent  pw  annum .  .  .  .  and  if 
not  paid  at  maturity  the  interest  to  be 
added  to  the  principal  and  beu-  in.- 
terest,  and  so  continue  until. the  note 
is  paid."  It  was  held  that  interest  at 
the  rate  specified  should  be  added  to 
the  principal  after  maturity  of  the 
note  annually. 

The  interest  provision  in  the  note 
considered  in  Jensen  v.  Lichtenstein 
(1916)  46  Utah,  820,  145  Pac.  1088, 
was  "with  Interest  thereon  at  the 
rate  of  7  per  cent  per  annum  from 
date  until  paid,  both  before  and  after 
judgment;"  it  was  held  that  this  rate 
would  continue  although  the  legal  rate 
was  8  per  eent,  and  although  there  was 
a  farther  provision  that  in  case  of  de- 
fault in  the  payment  of  interest  the 
holder  might  declare  the  whole  amount 
due,  in  which  case  the  principal  sum 
and  all  unpaid  interest  should  draw 
interest  at  the  rate  of  12  per  cent  per 
annum  until  paid,  where,  although 
there  had  been  default,  the  holder  had 
failed  to  exercise  his  option  to  declare 
the  whole  amount  due.  The  note  also 
provided  for  the  pajrment  of  interest 
in  regular  instalments,  and  it  was  held 
that  overdoe  instalments  of  interest 
would  bear  interest  at  the  legal  rate. 

In  Northwestern  Mut.  L.  Ins.  Co.  v. 
PerriU  (1879)  4  Ohio  L.  J.  196,  Fed. 
Gas.  No.  10,339,  it  is  held  that  a  mort- 
gage bond  "with  interest  thereon  un- 
til paid  at  the  rate  of  8  per  cent,"  is 


a  contract  to  pay  interest  at  the  rate 
of  8  per  cent  until  the  principal  debt 
is  paid,  and  not  merely  for  the  time 
the  bond  is  to  run. 

The  rule  deducible  from  the  Nev^ 
Yorlc  cases  is  said,  in  Zimmermann 
V.  Klauber  (1910)  139  App,  Div.  26. 
123  N.  Y.  Supp.  642,  "to  be  that,  where 
the  parties  have  stipulated  for,  the 
pajrment  of  interest  at  a  fixed  rate 
'until  the  principal  sum  is  paid,'  that 
rate  will  prevail  up  to  the  date  of 
entry  of  judgment,  but  where  a  rate 
of  interest  is  provided  for  the  pay- 
ment of  moneys  without  any  such  lim- 
itation as  above  quoted,  the  rate  is 
determined  as.  fixed  by  the  contract 
up  to  the  time  of  default,  and  there- 
after at  the  legal  rate  fixed  by  stat- 
ute." The  mortgage  considered  in 
this  case  provided  for  interest  ."at  4 
per  centum  per  annum,  until  the  afore- 
said principal  sum  shall  be  paid,"  and 
it  was  held  that  this  rate  prevailed 
after  maturity  as  well  as  before. 

In  Taylor  v.  Wing  (1881)  84  N.  Y. 
471,  the  court  says :  "In  each  of  plain- 
tiffs mortgages,  it  was  expressly 
stipulated  that  the  principal  sum 
should  bear  interest  at  7  per  cent  until 
it  was  paid.  It  is  admitted  that  there 
was  no  error,  notwithstanding  the 
statute,  subsequently  passed,  reducing 
the  rate  of  interest  to  6  per  cent,  in 
allowing  the  plaintifF  interest  at  7 
per  cent,  as  stipulated,  until  the  date 
of  the  decision  of  the  case." 

This  question  was  not  involved  in 
O'Brien  v.  Young  (1884)  95  N.  Y.  428, 
47  Am.  Rep.  64,  but  in  the  course  of 
the  opinion,  the  court  says:  "When 
the  contract  provides  that  the  interest 
shall  be  at  a  specified  rate  until  the 
principal  shall  be  paid,  then  the  con- 
tract rate  governs  until  payment  of 
the  principal,  or  until  the  contract  is 
merged  in  a  judgment." 

In  Sands  v.  Gilleran  (1913)  169  App. 
Div.  37,  144  N.  Y.  Supp.  837,  the  court 
quoted  this  rule  witii  approval,  al- 
though it  held  that  it  was  not  ap- 
plicable to  the  case  then  being  consid- 
ered, since  the  mortgage  involved 
therein  contained  no  such  provision. 

In  Wilcox  V.  Van  Voorhis  (1891)  58 
Hun,  675,  12  N.  Y.  Supp.  617,  it  is  held 
that  a  bond  and  mortgage  conditioned 
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for  the  payment  of  a  specified  sum  in 
one  year,  "with  interest  thereon,  at 
the  rate  of  7  per  cent  per  annum,  to 
be  paid  half  yearly,  on  the  first  days 
of  January  and  July  in  each  year,  and 
also  at  the  time  the  principal  shall 
be  paid,"  would  bear  interest  at  the 
specified  rate  after  maturity. 

In  City  Real  Estate  Co.  t.  MacFar- 
land  (1910)  67  Misc.  286.  122  N.  T. 
Supp.  477,  the  court  says:  'The  mort- 
gage in  suit  provides  for  the  pajrment 
of  the  debt  on  December  13, 1906,  with 
interest  thereon  to  be  computed  at  and 
after  the  rate  of  Si  per  cent  per  annum 
until  the  whole  of  said  principal  sum 
is  paid.  Under  such  a  provision  the 
contract  rate  of  interest  governs  until 
payment  of  the  principal,  or  until  the 
contract  is  merged  in  the  judgment." 

Morrisania  Sav.  Bank  v.  Bauer 
(1881)  8  Month.  L.  Bull.  (N.  T.)  102, 
involved  a  bond  and  mortgage  provid- 
ing for  the  payment  of  interest  at  the 
rate  of  7  per  cent  per  annum  until  the 
principal  sum  should  be  paid.  It  was 
held  that  this  rate  of  interest  would 
apply  until  the  principal  sum  was  paid, 
or  until  judgment  was  rendered,  in 
spite  of  a  change  in  statute  reducing 
the  legal  rate  of  interest,  but  not  af- 
fecting contracts  already  existing. 
;  A  few  New  York  cases  which  might 
appear  to  be  opposed  to  the  general 
rule  in  that  state  really  support  it,  but 
are  distinguished  on  the  ground  that 
the  words  relied  on  in  each  case  were 
jw>t  equivalent  to  the  expression  "on- 
til  paid." 

.  In  Ferris  v.  Hard  (1892)  135  N.  Y. 
S54,  82  N.  E.  129,  it  is  held  that  a  pro- 
vision in  a  bond  for, the  payment  of 
a  specified  sum  in  four  equal  annual 
payments,  that  it  should  be  "with  in- 
terest semiannually  on  all  sums  re- 
maining fr<Hn  time  to  time  unpaid,"  is 
not  like  an  agreement  to  pay  interest 
<m  a  principal  sum  until  that  principal 
sum  is  paid,  and  hence  that  the  bond 
would  ■  bear  interest  at  th«  specified 
rate  only  until  maturity,  and  there- 
after oiMy  at  the  legal  rate. 

Wfeyand  v.  Park  Terrace  Co,  (1909) 
136  App.  Div.  821, 120  N.  Y.  Supp.  192, 
was  kn  a:ction  to  foreclose  a  mortgage 
Waring' less  than  the  legal  rate  of 
Interest,  and  containing  a  provision 


that  the  whole  of  the  principal  sum 
should  become  due  upon  default  of  the 
payment  of  interest.  The  mortgagee 
elected  to  declare  the  principal  due, 
and,  in  discussing  the  rate  of  interest 
which  should  be  allowed  thereafter, 
the  court  says :  "If  the  obligation  had 
been  to  pay  interest  until  the  principal 
sum  was  paid,  then  the  rate  deter- 
mined in  the  obligation  must  have  ob- 
tained until  the  contract  was  merged 
in  the  judgment"  This  case  was  sub- 
sequently reversed  in  (1911)  202  N. 
Y.  231,  36  L.R.A.(NJ3.)  308,  95  N.  E. 
728,  Ann.  Cas.  1912D,  1010,  on  the 
ground  that  there  had  been  no  default, 
but  without  any  allusion  to  the  ques- 
tion of  interest. 

The  interest  provision  in  the  mort- 
gage considered  in  Savage  v.  Beeeher 
(1912)  139  N.  Y.  Supp.  178,  read: 
"With  interest  thereon  at  the  rate  of 
4i  per  cent  per  annum,  such  interest 
as  may  have  then  accrued  to  be  paid 
on  the  first  day  of  June,  1895,  and 
thereafter  interest  to  be  paid  semi- 
annually on  each  first  day  of  June  and 
December,  until  the  principal  sum 
hereby  secured  shall  be  paid  and  on 
the  day  when  said  principal  sum  shall 
be  paid."  It  was  held  that  this  clause 
simply  provided  that  until  the  prin- 
cipal sum  should  be  paid,  the  obligor 
should  pay  interest  semiannually  on 
the  date  specified,  and  was  not  intend- 
ed to  fix  the  raAe  of  interest  after 
maturity. 

The  bond  considered  in  Lanahan  v. 
Ward  (1872)  10  R  I.  299,  provided  for 
the  payment  of  interest  from  date  at 
a  specified  rate  per  annum,  payable 
on  a  certain  date,  and  thereafter  semi- 
annually "until  the  principal  sum  of 
$7,600  be  paid."  It  was  held  that 
under  the  quoted  provision  the  speci- 
fied rate  of  interest  would  govern 
to  the  time  of  actual  payment,  but  that 
after  maturity  it  would  be  simple  in- 
terest at  a  specified  rate,  whereas,  pri- 
«r  thereto,  the  interest  instalments 
which  became  due  might  be  reckoned 
with  interest  on  them  up  to  the  time 
when  the  principal  was  due. 

Miller  v.  Hall  (1882)  18  a  C.  141, 
involved  a  bond  conditioned  for  pay- 
ment in  five  equal  annual  instalments 
'*with  interest  payable  annually  from 
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date  upon  the  whole  amount  unpaid 
and  at  the  rate  of  10  per  centum  per 
annum."  It  was  held  that  the  bond 
bore  annual  interest  at  the  specified 
rate  after  maturity  of  the  last  instal- 
ment as  well  as  before,  the  court  con- 
struing the  words  "upon  the  whole 
amount  unpaid"  as  equivalent  to  the 
words  "till  paid."  The  case  of  Miller 
V.  Edwards  (1882)  18  S.  C.  600,  in- 
volved the  same  points  as  Miller  v. 
Hall  (S.  C.)  supra,  and  was  heard  with 
it,  and  a  similar  decision  rendered. 
In  each  of  these  cases  there  was  a 
dissentinsr  opinion,  but  it  sroes  only  to 
the  question  as  to  whether  the  words 
used  in  the  bond  were  equivalent  to 
the  words  "till  paid,"  and  does  not 
dispute  the  conclusion  of  the  prevail- 
,  ing  opinion  that  if  the  latter  expres- 
sion had  been  used,  the  effect  would 
have  been  to  continue  the  specified 
ratie  of  interest  after  maturity. 

In  Fauntleroy  V.  Hannibal  (1879)  S 
Dill.  219,  Fed.  Cas.  No.  4,692,  afiirmed 
without  discussion  of  this  point  in 
(1881)  105  U.  S.  408,  26  L.  ed.  1103, 
it  is  held  that  municipal  bonds  bear- 
ing interest  at  the  rate  of  10  per  cent 
per  annum,  payable  upon  presentation 
of  coupons,  "until  the  payment  is  well 
and  truly  made  of  the  said  principal 
sum,"  would  bear  interest  at  the  rate 
of  10  per  cent  after  maturity,  although 
the  coupons  themselves,  which  cop- 
tained  no  provision  as  to  interest, 
would  bear  interest  only  at  the  rate  of 
6  per  cent  after  the  date  upon  which 
they  were  payable. 

In  New  Orleans  v.  Warner  (1899) 
175  U.  S.  120,  44  L.  ed.  96,  20  Sup.  Gt. 
Rep.  44,  it  is  held  that  warrants  is* 
sued  by  a  city  iinder  a  statute  provid- 
ing that  they  should  l>e  paid  from  a 
Certain  fund,  and  that  if  on  presenta- 
tion there  were  hot  sufficient  moneys 
in  such  fund  to  meet  them,  they  should 
thereafter  bear  interest  at  a  pre- 
scribed rate  above  the  legal  rate  of 
interest  "until  paid,"  such  provisions, 
being  also  expressed  in  the  warrants 
themselves,  would  bear  interest  at  the 
prescribed  rate  from  the  time  of  their 
presentation  until  actually  paid. 

The  exact  wording  of  the  provision 
foi'  interest  considered  in  Sanford  V. 
Savings  &  L.  Soc.  (1893)  80  Fed.  54, 
9  A.L.R.— 76. 


cannot  be  determined  from  the  report 
of  the  case,  but  the  court  held  that 
the  agreement  of  the  parties  was  that 
the  original  debt  should  bear  interest 
at  the  specified  rate  until  paid,  and 
hence  that  the  rate  was  not  affected 
by  the  date  of  maturity. 

Besides  the  cases  cited  above  a  num- 
ber of  decisions  which  do  not  direct- 
ly pass  upon  the  question  support  this 
rule  by  obiter  statements  or  by  in- 
ference. 

Newton  V.  Wilson  (1876)  31  Ark. 
484,  was  an  action  involving  a  note 
bearing  interest  "at  the  rate  of  2J  per 
cent  per  month  from  date  until  paid." 
The  only  question  considered  was 
whether  such  a  note,  which  was  valid 
when  made,  was  affected  by  a  subse- 
quent usury  statute,  but  it  seems  to 
have  been  assumed  that  the  rate  of 
interest  expressed  in  the  note  would 
continue  after  maturity. 

In  Rector  v.  Collins  (1885)  46  Ark. 
167,  55  Am.  Rep.  571,  and  Hicks  v. 
Coody  (1887)  49  Ark.  425,  6  S.  W.  714, 
it  is  held  that  equity  will  not  reform 
a  promissory  note  payable  in  futuro, 
with  interest  from  date  at  more  than 
the  legal  rate,  by  adding  the  words 
"until  paid,"  even  though  the  parties 
intended  it  to  bear  that  interest  after 
as  well  as  before  maturity.  It  is  clear- 
ly inferred^  however,  that  the  effect  of 
the  correction,  if  it  had  been  allowed, 
would  have  been  to  continue  the  spec- 
ified rate  after  maturity. 

The  question  at  isaue  in  Wyoming 
Nat.  Bank  v.  Bfown  (1898)  7  Wyo.  494, 
75  Am.  St.  Rep.  935,  63  Fac.  291,  was 
the  effect  of  a  statute  changing  the 
rate  of  interest  allowable  upon  judg- 
ments, upon  a  judgment  obtained  be- 
fore the  passage  of  the  act.  The  court, 
in  reaching  its  conclusion,  says:  "In 
reason,  and  by  the  very  great  prepon- 
derance of  authority,  where  there  is 
either  an  express  or  implied  contract 
to  pay  interest  until  the  principal  sum 
shall  be  paid,  interest  at  the  agreed 
rate,  Or,  in  the  absence  of  an  agreed 
rate,  at  the  rate  prescribed  by  law  at 
the  date  of  the  contract,  will  be  the 
rate  recoverable  until  payment  of  th« 
principal,  or  until  the  contract  ia 
merged  in  a  judgment." 

A  number  of  cases  in  which  the  stip- 
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ulated  rate  is  held  not  to  apply  after 
maturity  base  the  holding  on,  or  at 
least  call  attention  to,  the  absence 
from  the  contract  of  the  words  "until 
paid,"  or  any  similar  expression. 
Hunneman  v.  Milwaukee  (1849)  Fed. 
Cas.  No.  6,878;  Newton  v.  Kennerly 
(1876)  31  Ark.  626,  25  Am.  Rep.  &92; 
Pettigrew  v.  Summers  (1877)  32  Ark. 
571;  Gardner  v.  Barnett  (1880)  36 
Ark.  476;  Brown  v.  Hardcastle  (1885) 
63  Md.  484. 

Some  cases  arising  in  jurisdictions 
where,  either  by  statute  or  precedent, 
the  rule  in  force  allows  interest  at  the 
specified  rate  after  maturity,  even  in 
the  absence  of  any  stipulation  there- 
for, refer  to  clauses  "until  payment" 
or  the  like  as  added  reasons  for  the 
conclusion  reached. 

Thus,  in  Boswell  v.  Big  Vein  Poca- 
hontas Coal  Co.  (1914)  217  Fed.  822, 
which  involved  a  mining  lease  provid- 
ing for  instalment  payments  to  be 
evidenced  by  notes  "with  interest  at 
the  rate  of  5  per  cent  per  annum  from 
date  until  paid,"  the  notes  themselves, 
however,  omitting  the  words  "until 
paid,"  the  court  held,  in  accordance 
with  the  rule  followed  by  the  Federal 
courts  generally,  that  the  question  of 
the  rate  of  interest  after  maturity  was 
one  of  local  law  (in  this  case,  of  the 
law  of  Virginia),  and  that,  under  the 
decisions  of  the  courts  of  the  local 
jurisdiction,  the  specified  rate  would 
continue  even  under  the  provisions  of 
the  notes  themselves;  but  says: 
"Even  if  there  were  room  for  doubt  as 
to  the  proper  construction  of  the 
notes  in  the  case  at  bar,  the  wording 
of  the  lease  (the  formal  and  fully 
expressed  contract  of  the  parties)  re- 
moves, as  it  seems  to  me,  all  possibil- 
ity of  even  a  plausible  contention  that 
the  contract  is  otherwise  than  for  6 
per  cent  per  annum  until  payment." 

Union  Inst,  for  Sav.  v.  Boston 
(1880)  129  Mass.  82,  37  Am.  Rep.  305, 
arose  out  of  a  mortgage  which  pro- 
vided that  upon  payment  after  a  spec- 
ified time  at  a  specified  date  "with 
interest  semiannually  at  the  rate  of 
7i  per  cent  per  annum,"  the  mortgage 
and  a  note  of  even  date  promising  pay- 
ment of  the  said  sum  and  interest  at 
the   time   aforesaid   should   be   void. 


The  note  referred  to  provided  that  in- 
terest should  be  paid  during  the  term 
"and  for  such  further  time  as  said 
principal  sum  or  any  part  thereof  shall 
remain  unpaid."  The  conclusion  of 
the  court  that  where  the  parties  to  a 
contract  stipulate  for  a  higher  rate  of 
interest  than  the  legal  rate,  interest 
after  the  breach  of  the  contract  is  or- 
dinarily to  be  measured  by  the  rate 
stated  in  the  contract  to  the  time  of 
payment  or  of  judgment,  is  reached 
without  reference  to  the  wording  of 
the  interest  provision  in  the  note,  but 
the  court  intimates  that  if  its  concla- 
sion  had  not  been  reached  otherwise, 
it  might  have  deemed  this  wording 
sufiicient  to.  have  justified  it. 

The  exact  wording  of  the  notes  con- 
sidered in  Lamprey  v.  Mason  (1889) 
148  Mass.  231,  19  N.  E.  350,  is  not  set 
out  in  the  report  The  court,  how- 
ever, calls  attention  to  the  fact,  that 
each  of  the  notes  expressly  provided 
that  the  rate  of  interest  should  con- 
tinue after  maturity  for  such  time  as 
the  principal  sum  or  any  part  of  it 
should  remain  unpaid,  and  says  that 
even  in  the  jurisdictions  which  do  not 
follow  the  rules  prevailing  in  Massa- 
chusetts (that  the  rate  of  interest 
named  in  a  contract  to  be  paid  for  the 
use  of  money  when  it  is  due  is  im- 
pliedly agreed  between  the  parties  to 
be  the  rate  which  shall  be  paid  by  way 
of  damages  for  the  detention  of  the 
money  after  it  is  due)  an  express  stip- 
ulation of  the  parties  for  the  payment 
of  a  certain  rate  of  interest  for  the 
detention  of  money  after  it  becomes 
due  would  be  given  effect  unless  con- 
flicting with  statutes  against  usury. 

In  French  v.  Bates  (1889)  149  Mass. 
73,  4  L.R.A.  268,  21  N.  E.  237,  which 
was  an  action  against  the  guarantors 
of  the  payment  of  interest  on  notes 
bearing  interest  at  a  specified  rate, 
payable  "during'  said  term,  and  for 
such  further  time  as  said  principal 
sum  or  any  part  thereof  shall  remain 
unpaid,"  it  is  held  that  the  notes  would 
bear  interest  at  the  specified  rate  aft- 
er maturity.  The  court  says:  "This, 
we  think,  would  be  held  even  by  those 
courts  which  allow  the  statutory,  and 
not  the  stipulated,  rate  of  interest  aft- 
er maturity  when  the  provision  is  not 
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express  that  the  stipulated  rates  shall 
continue  after  maturity." 

There  are  a  number  of  other  cases 
which  reach  the  same  conclusion  as  to 
the  rate  of  interest  after  maturity  on 
contracts  containing  provisions  of  this 
kind,  but  apparently  without  regard  to 
Boch  provisions. 

In  American  Securities  Co.  v.  Golds- 
berry  (1915)  69  Fla.  104,  1  A.L.R.  16, 
67  So.  862,  it  is  held  that  a  mortgage 
debt  bears  interest  at  the  contract  rate 
to  the  date  of  the  final  decree  on  fore- 
closure. In  this  case  the  mortgage 
was  given  to  secure  a  note  bearing  in- 
terest at  the  specified  rate  "from  date 
until  paid,"  but  it  does  not  appear 
whether  or  not  the  quoted  words  were 
the  basis  of  the  holding. 

The  note  considered  in  Eager  ▼. 
Blake  (1884)  16  Neb.  12. 19  N.  W.  780, 
followed  in  Allendorph  ▼.  Ogden 
(1889)  28  Neb.  201,  44  N.  W.  220,  pro- 
vided for  interest  at  the  specified  rate 
"from  the  date  of  said  note  until  the 
same  shall  be  paid."  It  was  held  that 
this  rate  would  continue  after  matur- 
ity, but  the  court  does  not  seem  to  have 
attached  any  particular  weight  to  the 
wording  of  the  interest  provision,  ae  it 
reaches  its  conclusion  upon  the  au- 
thority of  Kellogg  V.  Lavender  (1883) 
16  Neb.  256,  48  Am.  Rep.  339,  18  N.  W. 
88,  in  which  the  note  contained  noth- 
ing corresponding  to  the  words  "until 
the  same  shall  be  paid." 

Bond  V.  Dolby  (1885)  17  Neb.  491, 
28  N.  W.  S61,  which  involved  a  note 
providing  for  the  payment  of  "interest 
at  the  rate  of  12  per  cent  per  annum, 
from  date  until  paid,"  likewise  holds 
upon  the  same  authority  that  this  rate 
would  prevail  after  maturity. 

In  C!ox  V.  Smith  (1865)  1  Nev.  161, 
90  Am.  Dec.  476,  it  is  held  that  a  note 
made  payable  "with  interest  thereon 
at  the  rate  of  6  per  cent  per  month 
.  .  .  until  paid"  continues  to  draw 
the  specified  rate  of  interest  after 
maturity  and  after  judgment. 

The  subsequent  case  of  McLane  v. 
Abrams  (1866)  2  Nev.  199,  however, 
reaches  the  conclusion  that  the  words 
'^ntU  paid"  are  not  needed  to  make 
the  rate  specified  in  such  a  note  pre- 
vail after  maturity,  where  the  statute 
provides  that  when  there  is  no  express 


contract  in  writing  fixing  a  different 
rate  of  interest,  interest  shall  be  al- 
lowed at  the  rate  of  10  per  cent  per 
annum. 

The  note  sued  on  in  Monnett  v. 
Sturges  (1874)  25  Ohio  St.  384,  was 
"with  interest  from  date  at  10  per 
cent,"  and  provided  further  that  if  not 
paid  when  due,  "the  interest  should 
be  paid  after  that  time,  and  on  the 
first  of  December  and  ^e  first  of  June, 
semiannually  thereafter  till  paid."  It 
was  held  that  the  rate  of  10  per  cent 
wonld  continue  aftw  maturity.  The 
court,  however,  does  not  seem  to  have 
made  this  depend  upon  the  wording 
of  the  interest  provision  in  the  note, 
.but  says:  "It  is  equally  well  settled 
that  a  contract  to.  pay  a  specified  rate 
of  interest  is  a  contract  to  pay  interest 
at  that  rate  until  the  principal  debt 
is  paid,  and  not  merely  for  the  term 
the  note  is  to  run." 

It  is  expressly  stated  in  the  opinion 
in  Marietta  Iron  Works  v,  Lottimer 
(1874)  26  Ohio  St  621,  decided  subse- 
quently, but  at  the  same  term  as  Mon- 
nett V.  Sturges  (Ohio)  supra,  that  the 
decision  in  that  case  did  not  depend 
upon  the  express  provision  in  the  con- 
tract as  to  the  payment  of  interest 
after  maturity,  but  declared  the  legal 
effect  of  any  agreement  to  pay  a  rate 
of  interest  greater  than  6  per  cent  if 
not  in  excess  of  that  allowed  by  the 
statute. 

In  Hamilton  &  R.  Hydraulic  Co.  v. 
Ghatfield  (1888)  88  Ohio  St.  575,  it 
was  held  to  be  unnecessary  to  decide 
whether  or  not  a  provision  in  bonds 
making  interest  at  a  specified  rate 
payable  semiannually  "until  the  prin- 
cipal sum  shall  be  paid,  on  the  presen- 
tation of  the  annexed  interest  bonds," 
is  a  stipulation  for  the  payment  of  the 
specified  rate  after  maturity,  since, 
under  the  rule  prevailing  in  Ohio,  the 
specified  rate  would  prevail  after  ma- 
turity whether  expressly  so  agreed  or 
not 

In  Shipman  v.  Bailey  (1882)  20  W. 
Va.  140,  the  notes  involved  provided 
for  interest  at  8  per  cent  per  annum 
until  paid.  It  is  held  that  interest 
should  be  computed  at  the  specified 
rate  to  the  date  of  the  judgment  but 
this  holding  was  only  incidental  to  the 
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conclusion  that  the  judgment  itself 
should  bear  interest  at  the  specified 
rate,  and  in  the  light  of  the  subsequent 
decision  of  the  same  court  in  Pickens 
T.  McCoy  (1884)  24  W.  Ya.  844,  where, 
largely  upon  the  authority  of  this  case, 
the  same  conclusion  is  reached  as  to 
a  bond  the  interest  provision  of  which 
contains  nothing  corresponding  to  the 
words  "until  paid,"  it  would  seem  that 
these  particular  words  had  little  to  do 
with  the  conclusion  reached  by  the 
court. 

In  Wiswell  v.  Baxter  (186«)  20  ma. 
681,  it  is  held  that  a  mortgage  given 
to  secure  the  pajrment  of  a  specified 
sum  "with  interest  thereon  according 
to  the  condition  of  one  certain  prom- 
issory note,"  the  note  referred  to  pro- 
viding for  interest  "until  paid"  at  a 
specified  rate,  bears  interest  to  judg- 
ment at  the  specified  rate,  even  though 
the  Statute  of  Limitations  had  run 
against  the  note  before  the  commence- 
ment of  the  action  to  foreclose  the 
mortgage.  In  reaching  its  conclusion 
the  court  seems  to  lay  considerable 
stress  upon  the  words  "until  paid,"  but 
in  the  earlier  case  of  Spencer  v.  Max- 
field  (1862)  16  Wis.  178,  it  was  held 
that  an  obligation  for  the  payment  of 
money  on  a  certain  date  with  interest 
higher  than  that  given  by  law  would 
continue  at  that  rate  after  maturity, 
even  though  the  obligation  was  en- 
tirely silent  as  to  the  rate  of  interest 
after  maturity. 

Minority  view. 

The  view  that  such  expressions  as 
"until  payment"  refer  only  to  the  time 
as  fixed  by  contract  for  payment,  and 
do  not  affect  the  question  of  the  rate 
of  interest  after  maturity,  is  not,  how- 
ever, without  some  American  author- 
ity. 

A  promissory  note,  payable  on  or  be- 
fore a  certain  date,  "with  interest  at 
the  rate  of  3  per  cent  per  month  until 
paid,"  does  hot  provide  for  the  rate  of 
interest  after  maturity,  and  thereafter 
bears  interest  only  at  the  legal  rate. 
Collier  v.  Field  (1872)  1  Mont.  .612; 
Rader  v.  Ervin  (1872)  1  Mont.  632. 

In  Wright  v.  Hanna  (1904)  210  Pa. 
349,  69  Atl.  1097,  the  action  was  upon 
notes  bearing  4  per  cent  interest  "from 
date    until    paid;"    the'  court    says: 


"Where  the  interest  on  a  promissory 
note  is  fixed  at  less  than  6  per  cent, 
such  rate  applies  up  to  maturity  of 
the  notes,  and  the  words  "until  paid" 
relate  to  such  maturity,  and  thereafter 
the  legal  rate  of  6  per  cent  will  pre- 
vail." 

Gray  ▼.  SUte  (1880)  72  Ind.  667, 
was  an  action  brought  to  compel  the 
pajrment  of  certain  bonds  issued  by 
the  state.  They  contained  a  provi- 
sion for  the  payment  of  interest  at 
the  rate  of  6  per  cent  per  annam, 
semiannually,  "until  payment  of  the 
principal  sum,  which  principal  sum 
.  .  .  is  payable  twenty-five  years 
from  the  date  hereof."  The  court 
seems  to  have  given  no  consideration 
to  the  words  "until  payment  of  the 
principal  sum,"  but  says :  "Neither  the 
bonds  nor  the  coupons  provide  for 
the  rate  of  interest  after  maturity;  the 
rate  therefore  must  be  determined  by 
law." 

United  States  Nat.  Bank  v.  Wad- 
dingham  (1907)  7  CaL  App.  172, 93  Pac. 
1046,  was  an  action  on  a  note  drawn 
on  a  blank  form,  containing  a  provi- 
sion for  pajmient  "with  interest,  pay- 
able monthly,  at  the  rate  of  —  per  cent 

per  until  paid,"  and  a  further 

provision,  "should  this  note  not  be 
paid  at  maturity  it  shall  thereafter 
bear  interest  at  the  rate  of  2  per  cent 
per  month,"  the  former  provision  was 
altered  with  a  pen  to  read,  "without 
interest  until  paid."  It  was  held  that 
while  the  provision  for  the  payment 
of  interest  after  maturity  was  irrecon- 
cilable with  the  provision  that  it 
should  be  without  interest  until  paid, 
the  note  would  be  construed  as  being 
without  interest  until  maturi^  and 
as  bearing  interest  at  the  rate  of  2 
per  cent  per  month  thereafter. 

In  Haywood  v.  Miller  (1896)  14 
Wash.  660,  45  Pac.  307,  it  is  held  that 
a  provision  in  a  note  for  interest  "at 
the  rate  of  6  per  cent  per  annum  from 
date  until  paid"  must  be  construed  aa 
providing  for  a  rate  of  interest  from 
the  date  of  the  note  until  its  maturity 
only,  wh^re  the  note  contains  a  fur- 
ther provision  that  it  shall  "bear  in- 
terest at  the  rate  of  12  per  cent  per 
annum,  payable  semianoually  from, 
maturity." 


Digitized  by 


Google 


ANNO.-T-INTEREST— "UNTIL  PAYMENT"— RATE  AFTER.       1205 


In  United  States  t.  North  Cai^ia* 
(1889)  186  U.  &  218,  84  L.  ed.  839, 
10  Sop.  Ct  Rep.  920,  it  is  held  that  the 
senenl  principle  that  an  obligation 
of  the  state  to  pay  interest,  whether 
as  interest  or  as  damages  on  any  debt 
overdue,  cannot  arise  except  'by  the 
consent  and  contract  of  the  state, 
manifested  by  statute,  or  in  a  form 
authorized  by  statute,  would  prevent 
a  provision  in  bonds  issued  by  the 
state  of  North  Carolina,  redeemable 
on  a  certain  date,  that  they  should  be 
"with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum,  payable  half- 
yearly  .  .  .  until  the  principal  be 
paid  on  surrendering  the  proper  cou- 
pons hereto  annexed,"  from  having  ef- 
fect after  maturity,  where  the  statute 
under  which  the  bonds  were  issued 
made  no  proviuon  for  payment  of  in- 
terest after  the  maturity  of  the  bonds, 
and  no  coupons  were  attached  for  such 
post  diem  interest. 

The  rule  in  Canada  appears  to  have 
been  established  by  St.  John  v.  Rykert 
(1884)  10  Can.  S.  C.  278,  where  the 
contract  consisted  of  a  note  "with  in- 
terest at  the  rate  of  2  per  cent  per 
month  until  paid,"  and  a  mortgage 
deed  given  as  collateral  "with  interest 
thereon  at  the  rate  of  24  per  cent  per 
annum  until  paid."  The  court  took 
the  view  that  the  words  "until  paid" 
referred  only  to  the  date  of  payment 
fixed  by  the  contract,  and  that  the  rate 
of  interest  specified  would  be  payable 
to  maturity  only. 

The  same  construction  has  been 
given  In  subsequent  cases  to  various 
equivalent  expressions:  Powell  v. 
Peck  (1886)  12  Ont.  Rep.  492,  affirmed 
in  (1887)  15  Ont.  App.  Rep.  138  (un- 
til payment  in  full);  Archbold  v. 
Building  &  L.  Asso.  (1888)  15  Ont. 
Sep.  237  (until  fully  paid  off  and  sat- 
isfied) ;  People's  Loan  &  D.  Go.  v. 
Orant  (1890)  18  Can.  S.  C.  262,  affirm- 
ing (1890)  17  Ont.  App.  Rep.  85  (un- 
til such  principal  money  and  interest 
shall  be  fully  paid  and  satisfied) ; 
Freehold  Loan  Ck>.  v.  McLean  (1892) 
8  Manitoba  L.  R.  116  (until  the  whole 
is  fully  paid  and  satisfied) ;  Manitoba 
A.  N.  W.  Loan  Co.  v.  Barker  (1892)  8 
Mairitoba  L.  R.  296  (till  the  whole  of 
the  prhieipal  money  is  paid) ;  Credit 


Foncier  Franco-Canadian  v.  Sehults 
(189S)  9  Manitoba  L.  R.  70  (until  the 
principal  is  fully  paid) ;  British  Cana- 
dian Loan  ft  Agency  Co.  v.  Fanner 
(1904)  15  Manitolw  L.  R.  593  (till  the 
whole  of  the  said  principal  is  paid) ; 
Hossack  V.  Shaw  (1918)  56  Can.  S.  C. 
681,  42  D.  L.  R.  130  (until  paid). 

In  Powell  V.  Peck  (Ont.)  supra,  and 
in  Manitoba  &  N.  W.  Loan  Co.  v. 
Barker  (1892)  8  Manito'^  L.  R.  296, 
supra,  there  were  provisions  for  pay- 
ment of  interest  at  the  rate  stipulated 
for  on  all  overdue  payments  of  in- 
terest, and  it  was  contended  that  such 
provisions  showed  an  intention  to  con- 
tinue the  specified  rate  of  interest 
after  maturity,  but  the  court  held 
otherwise  and  allowed  only  simple  in- 
terest at  the  legal  rate. 

In  Credit  Foncier  Franco-Canadian 
V.  Schultz  (1893)  9  Manitoba  L.  R.  70, 
supra,  however,  the  mortgage  con- 
tained a  farther  covenant  "that  the 
mortgagor  will  pay  the  mortgage 
money  and  interest,  .  .  .  and  in 
case  of  default,  at  the  said  rate,  com- 
pounded with  rests  each  half  year,  to 
be  paid  on  all  and  any  payment  in  de- 
fault, whether  of  principal  or  interest 
or  both."  And  it  was  held  that,  under 
this  covonant,  interest  was  payable 
after  maturity  at  the  rate  specified  in 
the  mortgage. 

Muttlebury  v.  Stevens  (1886)  13 
Ont.  Rep.  29,  involved  a  mortgage 
which  had  been  declared  due  because, 
of  default  in  payment  of  interest.  The 
mortgage  provided  for  7  per  cent  in- 
terest, payable  half  yearly,  "upon  such 
balance  as  may  remain  unpaid  at  the 
times  when  the  interest  becomes  pay- 
able, respectively."  The  question  was 
as  to  the  rate  of  interest  for  the  six 
months  allowed  for  redemption,  and 
it  was  held  that  it  should  be  the  con- 
tract rate,  partly  because  this  was 
probably  within  the  contemplation  of 
the  parties,  and  partly  because  that 
rate  was  held  to  be  reasonable. 

The  English  cases  reach  a  different 
result  than  do  the  Canadian  cases; 
but,  as  intimated  at  the  beginning  of 
the  note,  the  result  in  the  English 
cases  is  not  attributeble  to  a  construc- 
tion of  the  term  "until  payment,"  but 
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to  the  view  which  is  set  forth  in  21 
Laws  of  England  (Halsbury)  43,  as 
follows:  "Where  there  is  a  contract 
for  the  pajrment  of  money  on  a  day 
certain,  with  interest  at  a  fixed  rate 
down  to  that  day,  and  default  is  made 


in  payment  of  the  principal,  the  rate 
of  interest  mentioned  in  the  contract 
is  the  rate  usually  allowed  from  the 
time  of  default ;  there  is,  however,  no 
general  rale  of  law  to  that  effect" 

M.A.L. 


JOHN  PINE,  Appt, 

V. 

FRED  REYNOLDS,  Clerk,  et  al. 

./«VHi  Supreme  OouH  —  October  17,  1910. 
(—  Iowa,  — ,  174  N.  W.  257.) 

Adverse  possession  -^  inclosed  portion  of  highway. 

1.  Possession  of  the  unused  portion  of  a  highway  which  an  abutting 
owner  has  included  within  his  fence  is  not  adverse  so  as  to  ripen  into 
title  by  lapse  of  time. 

{See  note  on  this  question  beginning  on  page  1210.] 


Evidence  —  presumption  as  to  bonnd- 

aries  of  highway. 

2.  The  court  will  not  presume  from 
the  location  of  fences  and  trees  along 
the  border  of  a  highway  alone  that 
they  were  placed  in  accordance  with 
the  monuments  or  on  lines  designated 
by  the  highway  authorities  at  the  time 
the  highway  was  located  and  opened 
for  public  use. 

[See  13  R.  C.  L.  56.] 
Highway  —  boundaries  —  field  notes 

—  conclusiveness. 

8.  The  plat  and  field  notes  of  the 
location  and  establishment  of  a  high- 


way control  in  the  absence  of  evidence 
from  which  it  may  be  inferred  that 
the  fences  of  abutting  owners  were 
erected  in  accordance  with  the  actual 
and  practical  location  of  the  highway. 

[See  13  R.  C.  L.  57.] 
—  estoppel  to  assert  title. 

4.  The  mere  fact  that  an  owner  of 
land  abutting  on  an  opened  highway 
has  maintained  his  fences  for  many 
years  so  as  to  include  a  portion  of  the 
highway,  and  has  occupied  the  land 
up  to  the  fence,  does  not  estop  the 
public  from  asserting  title  to  the  land 
actually  belonging  to  the  highway. 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  for  Audubon 
County  (Rockafellow,  J.)  dismissing  a  petition  filed  to  enjoin  defendants 
from  removing  plaintiff's  fence  from  its  location  in  the  public  highway. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Mantz  &  White  for  appel-     N.  W.  205;  Dickinson  County  ▼.  Fonse. 


lant. 

Messrs.  T.  M.  Rasmussen  and  Gra- 
ham &  Graham,  for  appellees: 

Plaintiff  cannot,  under  the  doctrine 
of  adverse  possession,  acquire  rights 
in  and  to  a  part  of  the  road  in  contro- 
versy as  against  the  rights  of  the  pub- 
lic. 

Kuehl  v.  Bettendorf,  179  Iowa,  1, 
161  N.  W.  28. 

The  doctrine  of  acquiescence  does 
not  apply  as  against  the  public. 

Qumn  V.  Baage,  138  Iowa,  426,  114 


112  Iowa,  21,  88  N.  W.  804;  Euehl  v. 
Bettendorf,  supra. 

The  mere  fact  that  fences  may  have 
been  built  or  trees  planted  on  a  pub- 
lic highway  without  objection  on  the 
part  of  the  public  is  not  sufficient  to 
create  an  estoppel. 

Quinn  v.  Baage,  188  Iowa,  426,  114 
N.  W.  205. 

Title  by  prescription  cannot  be  ac- 
quired to  land  used  as  a  public  high- 
way, under  a  mistake  of  fact  oa  tiie 
part  of  the  public  and  the  landowners 
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as  to  the  true  location  of  the  high- 
way. 

State  V.  Watennan,  79  Iowa,  860,  44 
N.  W.  677. 

No  lensrth  of  use  by  the  public  of  a 
highway  which  is  supposed  to  be  on  a 
certain  line,  but  which  by  mistake  is 
not,  can  give  any  claim  to  the  high- 
way under  the  Statute  of  Limitations* 
except  as  to  the  true  line. 

Bolton  V.  McShane,  79  Iowa,  26,  44 
N.  W.  211;  State  v.  Watennan,  79 
Iowa,  860,  44  N.  W.  677. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  is  the  owner  of  the  south- 
east quarter  of  section  34,  Greeley 
township,  which  lies  immediately 
north  of  section  6  in  Audubon  town- 
ship, Audubon  county.'  The  two 
tracts  are  separated  by  a  public 
highway.  The  line  between  them  is 
a  correction  line,  and  the  tract  south 
thereof  is  divided  into  lots.  The  de- 
fendants are  the  clerk  and  trustees 
of  Greeley  township,  and  plaintiff 
seeks  in  this  suit  to  enjoin  them 
from  moving  the  fence  on  the  north 
side  of  said  highway  to  a  line  located 
by  the  county  engineer  a  short  dis- 
tance north  of  its  present  location.' 
The  highway  in  question  was  es-' 
tablished  in  September,  1873.  The 
original  government  fieljcl  notes,  and 
also  the  field  notes  of  the  original 
survey  of  the  highway,  were  offered 
in  evidence;  but  it  is  claimed  by 
counsel  for  appellant  that  the  latter 
are  incorrect. 

The  controversy  results  from  a 
dispute  as  to  the  true  location  of  the 
southeast  com»  of  section  34.  One 
Wattles,  who  at  the  time  was  county 
surveyor  of  Audubon  county,  made 
a  auryey  between  section  34  in  Gree- 
ley township  and  section  5  in  Audu- 
bon township  in  1881,  but  found  no 
stone  or  monument  marking  the 
southeast  comer  of  section  34.  He, 
however,  established  a  comer,  mark- 
ing the  same  with  a  stone.  His  field 
notes  were  duly  made  of  record. 
Some  years  later,  another  surveyor 
undertook  to  locate  this  comer  and 
fijced  same  at  a  point  28.5  feet  north 
of  the  stone  set  by  Wattles.  The 
northwest  comer  of  section  5,  as  es- 
tablished by  the  government  survey, 
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which  is  1,350.6  feet  east  of  the 
southeast  comer  of  section  34,  is  not 
in  dispute.  The  northwest  comer 
of  section  5  was  determined  and  es- 
tablished by  a  conuinissioner  ap- 
iminted  by  the  district  court  about 
fifteen  years  before  the  present  con- 
troversy arose.  The  evidence  dis- 
closes that  stones  were  found  in  the 
highway  between  the  northwest  and 
northeast  comers  of  section  5,  but 
at  least  20  feet  south  of  a  line  drawn 
between  the  two  comers.  They  are 
also  out  of  line  with  the  Wattles 
stone  at  the  southeast  comer  of 
section  34,  and  which  is  south  of  the 
correction  line. 

Plaintiff's  fence,  according  to  the 
monuments  at  the  northwest  and 
northeast  comers  of  section  5,  is  at 
the  south  end  about  28  feet  in  the 
highway  and  at  a  place  some  dis- 
tance west  about  5  feet.  The  stone 
at  the  northwest  comer  of  section  5 
has  been  lowered  two  or  three  times, 
and  a  witness,  who  was  present  at 
the  time,  testified  to  the  manner  of 
lowering  the  same,  and  it  appears 
from  this  testimony  that  the  stone 
)  was  not  moved  from  the  point  where 
it  was  originally  located  by  the  gov- 
•  emment  surveyors.  All  of  the  wit- 
nesses testifying  upon  that  point 
agree  that  plaintiff's  fence  on  the 
north  side  of  the  highway  is  irreg- 
ular and  that  the  east  end  is  several 
feet  further  south  than  the  west  end 
or  in  the  center. 

If  the  monument  marking  the 
northwest  cpmer  of  section  5  and 
the  comer  established  by  the  com- 
missioner appointed  by  the  court  at 
the  -northeast  corner  thereof  repre- 
sent the  true  government  comers, 
then  all  of  the  testimony  shows  ihai 
the  southeast  comer  of  section  84, 
as  established  by  Wattles,  is  at  least 
28  feet  south  of  the  government 
comer. 

As  before  stated,  the  line  between 
sections  34  and  5  is  a  correction  line 
and  should  be  straight.  Correction 
lines  are  first  laid  out  and  other  lines 
are  run  with  reference  thereto. 

The  evidence  does  not  disclose 
when  the  highway  in  question  was 
first  opened  for  travel,  nor  does  it 
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'  appear  whether  there  was  a  fence 
between  sections  5  and  34  at  the 
time  of  its  location.  There  is  no 
direct  evidence  that  plaintiff's  fence 
was  placed  upon  a  line  designated  or 
fixed  by  the  highway  authorities, 
and  it  was  not  located  in  accordance 
with  the  field  notes  of  the  road  as 
established.  One  witness  testified 
that  he  had  seen  the  stone  placed  by 
the  government  surveyors,  at  the 
southeast  comer  of  section  34,  and 
that  it  was  afterwards  washed 
away.  There  is  a  small  creek  near 
the  point  where  it  is  claimed  this 
stone  was  located.  The  witness,  at 
the  time  he  claims  the  stone  was 
washed  away,  was  quite  young,  and 
it  was  a  good  many  years  ago. 

A  row  of  willows  was  set  out  by 
the  owner  of  lot  2  in  section  5  in  the 
early  eighties,  and  many  of  the  trees 
are  still  standing.  The  evidence 
does  not,  however,  show  that  they 
were  set  out  upon  a  line  located  or 
fixed  at  the  time  the  road  was  es- 
tablished and  opened,  but  presum- 
ably, from  the  evidence,  they  were 
intended  to  be  placed  approximately 
on  the  line  as  its  location  was  under- 
stood by  the  owner.  Plaintiff's 
fence  has  been  maintained  at  its 
present  location  for  at  least  thirty 
years. 

It  is  the  claim  of  counsel  for  ap- 
pellant, that  the  evidence  quite  con- 
clusively shows  that  the  highway 
in  question  was  in  fact  opened  and 
the  fences  erected  on  the  lines  laid 
out  and  established  by  the  proper 
authorities,  and  that,  'in  point  of 
fact,  the  highway  as  opened  and 
used  for  more  than  forty  years  is 
the  highway  actually  located  and 
opened  by  the  public,  and  that  it  is 
immaterial  whether  the  location 
thereof  is  in  conformity  to  the  re- 
corded plat  or  field  notes  of  the  sur- 
veyor locating  the  same.  To  sustain 
this  contention,  they  cite  and  rely 
upon  Brause  v.  Fayette  County,  164 
Iowa,  606,  146  N.  W.  6 ;  Tomlinson 
V.  Golden,  157  Iowa,  237,  138  N.  W. 
448;  Bridges  v.  Grand  View,  158 
Iowa,  402,  139  N.  W.  917;  KUnke- 
fus  V.  Vanmeter,  122  Iowa,  412,  98 
N.  W.  286;  Buch  v.  Flanders,  119 


Iowa,  164,  93  N.  W.  101;  Kerker  v. 
Bettendorf  Metal  Wheel  Co.  140 
Iowa,  210, 118  N.  W.  306;  and  other 
cases. 

In  Brause  v.  Fayette  County, 
supra,  which  is  most  closely  an- 
alogous in  its  facts' with  the  case  at 
bar,  the  court  held  that  the  fences 
Inclosing  the  highway  in  contro- 
versy were  placed  on  a  line  desig- 
nated by  the  measurements  and 
monuments  of  the  surveyor  at  the 
time  of  fencing,  and  that  same  had 
been  continuously  used  as  originally 
opened  for  travel,  and  was  therefore 
the  practical  and  actual  location  of 
the  highway,  and  that  same  would 
control  as  against  long  subsequent 
surveys  which  showed  that  it  was 
not  located  in  accordance  with  the 
recorded  plats  and  field  notes  of  the 
established  highway. 

The  evidence  in  the  case  at  bar 
fails  to  show  that  the  highway  was 
originally  opened  and  fences  built  in 
accordance  with  stakes,  monuments, 
or  lines  located  by  the  county  sur- 
veyor, or  the  county  authorities.  It- 
does  not  appear  from  the  record  that 
the  land  in  sections  34  and  5  was 
fenced  at  the  time  of  the  establish- 
ment of  the  highway,  nor  is  there 
anything  showing  how  the  plaintiff's 
fence  came  to  be  where  it  now 
stands.  The  Wattles  monument  was 
placed  at  the  southeast  comer  of 
section  34  long  after  the  estab- 
lishment and  actual  op^iing  of  the 
highway.  Of  course,  a  landowner 
planting  trees  adjacent  to  a  highway 
would  quite  naturally  endeavor  to 
get  same  approximately  on  the  line, 
but  the  trees  on  the  north  end  of 
lot  2  -in  section  5  were  not  planted 
until  several  years  after  the  high- 
way was  opened,  and  the  fence  on 
the  south  side  of  the  highway  was 
moved  several  feet  north  of  the  row 
of  trees  about  sixteen  years  before 
the  commencement  of  this  suit.  The 
court  cannot  pre- 
sume, from  the  loca-  SSi'Tjnr^. 
tion  of  the  fences  ^SS^r^  *' 
and  trees  alone,  that 
same  were  placed  in  accordance  with 
monuments,  or  on  lines  designated 
by  the  highway  authorities  at  the 
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time  the  8ame  was  located  .and- 
opened  for  public  use.  The  over- 
whelming weight  of  the  evidence 
leaves  no  doubt  that  plaintiffs  fence 
is  not  on  the  true  line,  and,  in  the  ab^ 
sence  of  evidence  from  which  it  may 
be  inferred  that  the  same  was  erect- 
ed in  accordance  with  the  actual  and 
practical  Jocation 
SSiSiUr.-  of  the  highway,  the 
JfJ?w"J^I.T~-  plat  and  field  notes 
of  the  establishment 
and  location  thereof  should  control. 
The  line  on  which  defendants  seek  to 
locate  plaintiff's  fence  is  substan- 
tially in  conformity  to  the  line  on 
which  the  highway  was  originally 
establi^ed  by  the  board  of  super- 
visors, as  shown  by  the  original  field 
notes.  It  is  true  there  are  some  in- 
accuracies in  these  field  notes,  but 
they  are  of  minor  importance. 

The  facts  bring  the  case  within 
our  holding  in  Quinn  v.  Baage,  138 
Iowa,  426,  114  N.  W.  205,  and  Bid- 
well  v.  McCuen,  188  Iowa,  633,  166 
N.  W.  369,  which  follows  Quinn  v. 
Baage  and  numerous  other  decisions 
of  this  court.  In  the  former  of  the 
above  cases,  the  court,  referring  to 
the  question  of  adverse  possession 
and  acquiescence,  said: 

"But  where  the  road  has  been  es- 
tablished and  continually  used,  the 
mere  fact  that  the  fences  bordering 
it  are  not  on  the  true  line,  and  the 
portion  beyond  has  been  occupied  by 
the  landowner  up  to  the  fence,  and 
not  made  use  of  by  the  public,  will 
not  work  an  es- 
toppel against  the 
public,  but  the  en- 
tire width  of  the  highway  may  be 
appropriated  by  the  public  when- 
ever required  for  the  purposes  of 
travel.    .    .    . 

"Manifestly,  the  doctrine  of  ac- 
quiescence can  have  no  application 
to  the  fixing  of  a  boundary  between 
the  abutting  owner  and  the  high- 
way, for  no  one  representing  the 
public  is  authorized  to  enter  into  an 
agreement  upon  or  to  acquiesce  in 
any  particular  location.    The  fee  to 


— cstavpel  to 
aasevt  ttU*. 


Mie  streets  is  in  the  town  or  city, 
"but  always  in  trust  for  the  public. 
The  municipality  can  neither  sell 
nor  convey  nor  authorize  their  use 
for  private  uses.  It  has  no  author- 
ity with  reference  thereto  save  as 
conferred  by  the  statute.  Stanley  v. 
Davenport,  64  Iowa,  463,  37  Am. 
Rep.  216, 2  N.  W.  1064,  6  N.  W.  706. 
The  same  doctrine  has  been  held  to 
apply  to  highways  in  the  country. 
Dickinson  County  v.  Fouse,  112 
Iowa,  21,  83  N.  W.  804.  It  was 
there  noted  that  the  easement  does 
not  vest  in  the  people  of  the  county, 
but  the  public  generally,  and  that 
while  the  board  of  supervisors  nu^ 
establish,  maintain,  or  discontinue, 
and  township  officers  may  keep  in 
repair,  yet  nothing  goes  with  these 
powers  not  expressed  or  implied  as 
essential  for  their  performance. 
The  doctrine  of  acquiescence  is 
founded  on  Hie  presumption  of  an 
agreement  fixing  the  division  line 
from  long  maintenance  of  a  fence  or 
other  monument  marking  a  line  as  a 
boundary  between  the  adjoining 
owners,  and  this  is  of  such  strength 
that,  after  the  lapse  of  ten  years,  in 
the  interest  of  peace  and  quiet,  they 
are  not  permitted  to  gainsay  the 
agreement  thus  inferred.  In  other 
words,  having  adopted  a  line  as  a 
boundary  between  them  by  unmis- 
takable acts,  they  are  not  permitted 
to  deny  the  agreement  to  be  implied 
therefrom.  Miller  v.  Mills  County, 
111  Iowa,  654,  82  N.  W.  1038." 

Plaintiff  had  not,  therefore,  ac- 
quired a  right  to  maintain  his  fence 
in  the  highway  either  by  adverse 
possession  or  by  the  .  ^^^^^  „^^ 
consent  or  implied  •lontTiMioaed"' 
agreement  of  the  *^;*^*'  •'  "*** 
public,  and  there  is 
no  theory  upon  which  the  doctrine 
of  estoppel  may  be  applied. 

It  follows  that  for  the  reasons  in- 
dicated the  decree  and  judgment  of 
the  court  below  is  right,  and  there- 
fore is  affirmed. 


Ladd,  Ch.  J.,  and 
Gaynor,  JJ.,  concur. 


Weaver  and 
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ANNOTATION. 
Encroachment  of  fence  on  highway  •«  affecting  titfe  or  righti  ol  public 


I.  Introductory,  1210. 
II.  General  rule: 

a.  Rnle  stated,  1210. 

b.  Application  of  rule,  1211. 
III.  Rule  in  Massachusetts,  1219. 

I.  Introduotory. 

This  note  deals  with  the  decisions 
which  discuss  the  effect  of  the  en- 
croachment of  the  fence  of  a  landown- 
er on  a  highway,  and  includes  not 
only  those  cases  where  the  title  is 
claimed  by  adverse  possession,  but  al- 
so those  where  the  public  authorities 
have  acquiesced  in  the  encroachment. 
The  discussion  is  limited  to  cases 
where  the  highway  encroached  on  has 
been  opened  and  used  by  the  public. 

II,  OeTterdl  rule, 
a.  Rvle  stated. 

Where  a  highway  has  been  estab- 
lished and  continually  used,  the  mere 
fact  that  the  fences  bordering  it  are 
not  on  the  true  line  and  the  landowner 
has  occupied  up  to  the  fence  does  not 
affect  the  rights  of  the  public,  but  the 
entire  width  of  the  highway  may  be 
appropriated  by  the  public  whenever 
it  is  required  for  the  purpose  of  travel. 

Indiana. — Brooks  v.  Riding  (1874) 
46  Ind.  15;  Sims  v.  Frankfort  (1881) 
79  Ind.  446;  Wolfe  v.  Sullivan  (1893) 
138  Ind.  831,  32  N.  E.  1017. 

Iowa.— Quinn  v.  Baage  (1907)  138 
Iowa,  426,  114  N.  W.  205;  Quinn  v. 
Monona  County  (1908)  140  Iowa,  105, 
117  N.  W.  1100;  Bridges  v.  Grand  View 
(1913)  158  Iowa,  402,  139  N.  W.  917; 
Christopherson  v.  Forest  City  (1916) 
178  Iowa,  893,  160  N.  W.  691;  Kuehl 
V.  Bettendorf  (1917)  179  Iowa,  1,  161 
N.  W.  28;  Webster  County  v.  Wasem 
Plaster  Co.  (1919)  —  Iowa,  ■— ,  174  N. 
W.  583.  See  the  reported  case  (Pine 
V.  Reynolds,  ante,  1206). 

Kansas. — ^Webb  v.  Butler  County 
(1893)  52  Kan.  375,  84  Pac.  973. 

Maine.— Pillsbury  v.  Brown  (1890) 
82  Me.  450,  9  L.R.A.  94,  19  Atl.  858. 

Michigan.  —  Crawford  v.  Ross 
(1901)  126  Mich.  634,  86  N.  W.  182. 

New  York. — Peckham  v.  Henderson 


(1858)  27  Barb.  207;  Walker  v.  Cay- 
wood  (1865)  81  N.  Y.  51;  St  Vincent 
Female     Orphan     Asylam    v.     Troy 

:  (1879)  76  N.  Y.  108,  82  Am.  Rep.  286. 

'  Ohio.— Fox  V.  Hart  (1842)  11  Ohio, 
414;  Lane  v.  Kennedy  (1861)  18  Ohio 
St.  42;  McClelland  v.  Miller  (1876) 
28  Ohio  St.  488;  Heddleston  v.  Hend- 
ricks (1896)  62  Ohio  St.  460,  40  N. 
E.  408;  Wright  v.  Oberlin  (1902)  23 
Ohio  C.  G.  509. 

Rhode  Island. — Simmons  v.  Cornell 
(1851)  1  R.  L  519. 

Wisconsin.  —  Childs  v.  Nelson 
(1887)  69  Wis.  125,  83  N.  W.  587; 
Nicolai  v.  Davis  (1895)  91  Wis.  870, 
64  N.  W.  1001. 

The  reason  of  the  rale  was  stated 
in  Wolfe  v.  Sullivan  (1893)  133  Ind. 
331,  32  N.  E.  1017,  as  follows:  "The 
common-law  maxim  is  'once  a  high- 
way, always  a.  highway.'  Highways 
belong  to  the  public,  and  are  under 
the  control  of  the  sovereign,  either 
immediately  or  through  local  govern- 
mental instrumentalities.  The  right 
of  the  public  to  the  use  of  the  high- 
ways is  not  barred  by  the  Statute  of 
Limitations.  No  one  can  acquire  a 
right  to  the  adverse  use  of  a  legally 
established  highway  by  user,  no  mat- 
ter how  long  such  use  may  continue, 
for  each  day's  user  is  a  nuisance  pun- 
ishable by  fine.  There  can  be  no  such 
thing  as  a  permanent,  rightful,  private 
possession  of  a  public  street." 

In  Quinn  v.  Baage  (1907)  188  Iowa, 
426,  114  N.  W.  205,  it  was  said: 
"Though  the  authorities  are  in  con- 
flict on  the  question,  this  court  is  com- 
mitted to  the  doctrine  that  in  estab- 
lishing and  maintaining  a  highway  a 
municipality  exercises  governmental 
functions,  and  for  this  reason  the  Stat- 
ute of  Limitations  does  not  run  against 
it  with  respect  to  encroachment  there- 
in. ..  .  But  where  the  road  has 
been  established  and  continually  used, 
the  mere  fact  that  the  fences  border- 
ing it  are  not  on  the  true  line,  and 
the  portion  beyond  has  been  occupied 
by  the  landowner  up  to  the  fence,  and 
not  made  use  of  by  the  public,  will 
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not  work  an  estoppel  ag&inst  the  pub- 
lic, but  the  entire  width  of  the  hisrh- 
way  may  be  appropriated  by  the 
public  whenever  ren^uired  for  the  pur- 
poses of  travel.  The  continued  use  of 
tiie  highway  rebuts  any  suggestion  of 
abandonment,  and  the  fact  that  the 
entire  width  has  not  been  appropriated 
to  mich  use  indicates  no  more  than 
that  in  the  opinion  of  the  then  road 
<^cers  all  is  not  immediately  neces- 
sary to  meet  the  demands  of  the  trav- 
eling public.  .  .  .  Manifestly  the 
doctrine  of  acquiescence  can  have  no 
application  to  the  fixing  of  a  boundary 
between  the  abutting  owner  and  the 
highway,  for  no  one  representing  the 
public  is  authorized  to  enter  into  an 
agreement  upon,  or  to  acquiesce  in, 
any  particular  location.  The  fee  to 
the  streets  is  in  the  town  or  city,  but 
always  in  trust  for  the  public.  The 
municipality  can  neither  sell  nor  con- 
vey nor  authorize  their  use  for  private 
uses.  .  .  .  As  an  ofiScial  of  the 
county  or  township  is  not  authorized 
to  establish  the  line  other  than  in  its 
true  location,  it  follows  that  the  pub- 
lic cannot  be  bound  by  such  an  agree- 
ment, if  made,  or  by  acquiescence  in 
a  line  erroneously  treated  as  correct, 
no  matter  for  how  long  a  time.  The 
public  is  not  bound  to  take  possession 
of  the  entire  highway  or  street,  but 
may  use  such  portion  as  may  be  neces- 
sary for  the  public  convenience  and 
:>.ppropriate  the  remainder  whenever 
lieeded." 

b.  AppHeaUon  of  rul«. 
In  Brooks  v.  Riding  (1874)  46  Ind. 
16,  an  action  to  foreclose  a  mortgage, 
it  appeared  from  the  evidence  that  the 
defendant  had  purchased  a  lot  from 
the  plaintiff  purporting  to  have  a 
frontage  of  S5  feet  on  the  street,  and 
the  defendant  gave  the  mortgage  in 
question  to  secure  the  unpaid  pur- 
chase price.  After  the  mortgagor  had 
taken  possession  he  discovered  that 
the  frontage  was  60  feet  instead  of 
56,  and  he  defended  the  action  on  the 
ground  of  fraudulent  misrepresenta- 
tions by  his  vendor.  The  evidence 
showed  that  the  6  feet  in  question 
was  part  of  the  highway  and  had  been 
inclosed  by  a  previous  owner.  In 
holding  thct  the  lot  had  only  60  feet 


of  frontage,  the  court  said:  "But  it 
does  not  appear,  in  the  case  under 
examination,  that  the  owners  or  occu- 
pants of  any  other  lot  on  the  line  of 
the  street  upon  which  the  lot  in  ques- 
tion was  situated  had  extended  it  so 
as  to  occupy  any  portion  of  the  street. 
It  only  appears  that  the  city  authori- 
ties had  simply  permitted  the  occu- 
pant of  the  lot  in  question  to  occupy 
a  small  portion  of  the  street  not  then 
needed  by  the  public  In  our  opinidn, 
the  inclosure  and  occupation  of  the 
5  feet  of  the  street  by  Brooks  and 
those  under  whom  he  claims  did  not 
destroy  the  rights  of  the  public  in 
such  strip  of  ground  and  vest  the  titie 
thereto  in  him  or  those  through  whom 
he  derived  his  title." 

In  Sims  v.  Frankfort  (1881)  79  Ind. 
446,  the  plaintiff  sought  an  injunction 
to  prevent  the  defendant  city  from 
severing  a  strip  of  land  adjoining  the 
highway  which  the  plaintiff  claimed 
was  part  of  his  property.  It  appeared 
that  the  strip  was  originally  part  of 
the  street,  but  the  landowner  had  en- 
croached on  the  street  in  building  his 
fence  to  the  extent  of  this  strip  80 
inches  in  width,  and  the  fence  had 
been  erected  for  a  period  of  more  than 
twenty  years.  That  part  of  the  street 
was  claimed  under  adverse  possession. 
The  court  held  that  no  rights  had  been 
acquired  by  reason  of  the  encroach- 
ment. 

In  Wolfe  V.  Sullivan  (1893)  138  Ind. 
331,  32  N.  E.  1017,  an  action  was 
brought  by  the  municipality  to  abate 
an  alleged  nuisance  in  that  the  de- 
fendants, owning  a  lot,  had  erected  a 
fence  running  parallel  to  the  street, 
but  which  encroached  on  the  street  a 
distance  of  10  feet.  It  was  held  that 
the  maintenance  of  the  encroachment 
for  the  period  required  to  secure  titie 
by  adverse  possession  gave  no  right  to 
continue  it. 

In  Quinn  v.  Baage  (1907)  138  Iowa, 
426,  114  N.  W.  206,  an  action  was 
brought  to  enjoin  the  defendants,  who 
were  officers  of  a  town,  from  removing 
a  certain  fence  claimed  by  the  plain- 
tiff to  be  the  boundary  line  between 
his  property  and  the  highway.  The 
town  officers  contended  that  the  fence 
was  in  the  highway.    It  was  claimed 
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by  the  landowner  that  the  town  had 
acquiesced  in  the  position  of  the  f  mce 
if  it  did  encroach  on  the  hitrhway^  and 
also  that  the  defendant  town  was  es- 
topped from  asserting  its  claim  to  the 
strip  in  question.  It  was  held  that  the 
encroachment  gave  no  rights  in  the 
highway,  and  that  the  town  officers 
had  the  right  to  remove  the  fence. 

In  Quinn  v.  Monona  Coun^  (190S) 
140  Iowa,  105,  117  N.  W.  1100,  appar- 
ently involving  the  same  encroach- 
ment, it  further  appeared  that  the 
landowner  had  made  improvements  by 
planting  trees  just  inside  the  fence  on 
the  property  constituting  part  of  the 
highway.  In  a  proceeding  to  deter- 
mine the  location  of  the  boundary  line, 
the  landowner,  relying  on  the  ac- 
quiescence of  the  county,  the  court 
said:  "There  is  nothing  from  which 
the  inference  of  acquiescence  on  the 
part  of  the  county  can  be  predicated, 
save  that  until  recently  the  county  did 
nothing  toward  removing  the  fence. 
But  that  is  not  sufficient  to  justify  a 
holding  of  acquiescence  or  estoppel, 
even  were  it  applicable  to  highways 
properly  and  legally  established. 
There  was  a  claim  of  estoppel  on  the 
part  of  the  county,  but  that  matter 
is  fully  considered  in  the  original  case, 
supra,  and  what  is  said  in  that  opin- 
ion need  not  be  repeated  here.  It  is 
enough  to  say  in  this  connection  that 
nothing  has  been  added  to  the  testi- 
mony on  this  proposition  from  what 
appeared  in  the  former  case.  The  im- 
provements made  by  plaintiff  were 
placed  upon  the  land  but  a  few  years 
before  this  controversy  arose.  These 
improvements  consisted  of  trees  plant- 
ed just  inside  of  the  fence  which  it 
is  claimed  marked  the  line  of  the  high- 
way. As  said  in  the  case  already 
referred  to,  the  planting  of  these  trees 
did  not  constitute  an  estoppel." 

In  Bridges  v.  Grand  View  (1913) 
168  Iowa,  402,  139  N.  W.  917,  it  ap- 
peared that  the  plaintiffs  owned  cer- 
tain lots  which  fronted  on  a  street  in 
the  defendant  town.  The  town  had 
served  notice  on  the  plaintiffs  to  tear 
up  and  remove  a  sidewalk  and  fence 
along  the  front  of  these  lots,  and  the 
plaintiffs  brought  an  action  to  re- 
strain the  town  from  interfering  with 


the  walk  or  the  fence  or  from  ehang- 

ing  the  line  between  the  street  and  the 
property.  The  original  line  between 
the  plaintiffs'  property  and  the  street 
had  been  lost.  It  was  held  that  the 
plaintiffs  did  not  obtain-  title  to  this 
part  of  the  street  through  adverse 
possession  or  estoppel  of  the  town. 

In  Ghristopherson  v.  Forest  City 
(1916)  178  Iowa,  898,  160  N.  W.  691, 
an  action  was  brought  to  qaiet  the 
title  to  plaintiff's  property  and  to  en- 
join the  defendant  town  from  opening 
a  certain  alley  or  removing  the  fences. 
The  town  claimed  that  the  plaintiff's 
fences  were  out  on  the  street  od  three 
sides  of  her  property.  The  landown- 
er's grantor  had  had  the  county  sur- 
veyor locate  the  boundary,  and  had 
set  his  fences  accordingly.  The  plain- 
tiff did  not  know  that  these  fences 
encroached  upon  the  street  until  the 
time  this  litigation  was  commenced, 
they  having  been  located  on  the  street 
for  over  thirty  years.  It  was  held 
that  the  plaintiff  could  not  claim  any 
part  of  the  street  through  adverse 
possession,  since  the  Statute  of  Limi- 
tation did  not  run  against  the  gov- 
ernment or  any  of  its  instrumen- 
talities, including  a  town  or  city.  It 
was  also  held  that  the  town  was  not 
estopped  from  claiming  the  true  line 
by  permitting  the  plaintiff  to  make 
valuable  improvements,  as  the  erec- 
tion of  fences  is  not  such  an  improve- 
ment. 

In  Kuehl  v.  Bettendorf  (1917)  179 
Iowa,  1,  161  N.  W.  28,  an  action  to 
quiet  the  plaintiff's  title  to  a  strip 
which  the  defendant  contends  is  a 
part  of  one  of  the  streets  of  the  town, 
it  appeared  that  the  plaintiff's  father, 
when  he  purchased  the  property  in 
question  in  1877,  fenced  the  proper^ 
on  a  line  with  the  fences  of  aidjoining 
owners,  but  which  in  reality  en> 
croached  upon  the  street  about  3  feet 
The  plaintiff  claimed  that  he  had  ob- 
tained tiie  title  to  this  S-foot  space  by 
adverse  possession,  acquiescence^  and 
improvements,  estopping  the  city  from 
reasserting  its  title.  The  eourt  held 
that  neither  by  adverse  possession  nor 
by  estoppel  had  tiie  plaintiff  acquired 
any  rights  in  the  street. 

In  the  reported  aaae  (PiNB  v.  REr- 
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HOU^,  avte^  1206)  jt.£|ppear0d  tbst 
tb^  plaintiff's  fence  was  placed  so  that 
it  encroached  on  the  highway.  It  is 
held  tbat'the  laadown^r  acquired  no 
right  to  maisctain  his  £eaci9  on  apor- 
tipn  of  tiie  lughway  either  by  adverse 
possession  wc  acquiescence,  and  the 
public  authorities  ceiild  assert  thjsir 
right  at  any  time  to  use  the  highway 
to  its  full  width. 

■  In  Webster  County  v.  Wasom  Plaster 
Co.  (1519)  —  Iowii^.T-.  174  N.  W.  588, 
where  a  section  line  highway- was  not 
located  on  the  true  line,  counsel  for 
the  property  owner  whose  fences  «n- 
<^roached  on  the  true  -line  argued  th^t 
by  opening  the  highway  to  its  full 
widt^  and  ereotiog  grades  vt^iqb  had 
been  iworked  and  kept  in  repair,  and  by 
permitting  railroad  compasniee  who^e 
tracks  crossed  the  pame  to  .construct 
and  for  «  long  period,  of  l^me  main- 
tain cro{)8ings  and  grades  in  connep- 
tloa  tiierewith,  acquiescence  in  the 
highway  as  opened  and  the  feqc^s  as 
constructed— they  having,  according  to 
the.  allegations,  of  the  property  ownc^, 
bc^  maintained  in ,  their  present  lo- 
cation for  more  than  twenty  years^- 
by  the  public,  will  bp  presumed.  .The 
court  answered  the  argument  by  de- 
claring that  the  doctrine  of  acquies- 
cence has  no  application  to  pubUc 
highways,  and  that  the  public  is  not 
required  to  open  a  highway  to  its 
full  established  width  until  necessity 
arises  therefor. 

Bnt  in  an  earlier  Iowa  case  ( Axmear 
▼.  Blehards  (1900)  112  Iowa,  667,  84 
N.  W.  686)  an  action  was  brought  to 
restntin  'the  defendant,  a  road'  super- 
visor^ fh)iB  reihovittg  »feniBe  on  plain- 
tilTB  land  along  the  Mt^hway.  The 
■BperTisdi*  claimed  that  the  fence  In- 
closed a  portion  of  the  highway.  -It 
was' held  that  the  landowner,' having 
maintained  his  fence  in'  this  position 
for  a  period  of  thirty  years,  had  ob- 
tained title  to  the  portion  of  the  high- 
way inclosed,  and  the  pu))lic  could  not 
regaia  possession. 

In  Webb  V.  Butler  (3ounty  (1893)  52 
Salt,  3lj5,  34  t>ac.  9tS,  an  action 
against  the,  def^dants  as  public  of- 
ficers, to  RnJoii.  them  from  opening 
up  a  sujpposed.Higfiway  over  the  plain- 
.  tiff's  land,  the  petition  set  forth  the 


a(trthori«ation  and  e.atabli8hment  of  a 
highway  40  feet. wide  on  the  western 
line  of  the  plaintiff's  premises  in  1872, 
jonQ  .ball  of  which  was  laid  on  his 
■land.  He.  alleged  that  the  road  was 
never  actually  opi^ed  over  his  land, 
but  that  a  hedge  had  been  planted 
^long  the  weat  line,^  which  had  been 
used  as  a  fence  for  several  years,  and 
that  the  land  'bad  been  plowed  and 
cultivated  Ujp  to  the  fence  for  more 
than  ten  years^  The  court  laid  down 
the  following  rule  as ;  to  obtaining 
title  against  the  public  by  an  en- 
croachment on  a,  highway:  "The  fact 
that  the  public  may  not  use  or  travel 
over  the  full  width  of  such  a  highway 
will  not  operate,  to  narrow  it.  It  is 
frequently  the  case  that  the  full  width 
of  count)T  roads  is  not  improved  or 
usocl.  for  the  reason  that  the  neces- 
sities of  the  public  for  the. time  being 
.d;0  not  require  it;  but  such  limited 
u^e  will  not  lessen  the  right  of  the 

Siblic  to.4se  the  entire  width  of  the 
ghway  when  the   increased   travel 
and  t}ie  jexigencies  of  the  public  make  - 
it  ntee.essary..    It.  has  been  held  that 

;  where  an  easement  ^a  obtained  by  ad- 
verse, ui^e  alone,  the  extent  of  the  ease- 
ment must  be.  ineasured  by  the  actual 
use; 'but  this  rule  has  no  application 
to  a  road  of  a  certain  width  author- 

.  ised  and  established  in  pursuance  of 
statute.  It  is  clear  tiiat  the  vacation 
statute  invoked  was  never  intended  to 
vacate  a  part  of  the.  width  of  a  road 
not  actually  used  where  there  is  travel 
over  the  entire  length  of  such  road. 
The  encroachments  by  the  plaintiff 
upon  this  highway  gave  him  no  rights 
as  against  the  public."  - 

In  Pillsbury  v.  Brown  (1890)  82  Me, 
450,  9  luRJi.  94,  19  AtL.  868,  it  ap- 
pefired  that  the  defendants,  acting  on 
behalf  of  their  town,  widened  the 
street  iq  fropt  of  the  plaintiff's  prop- 
erty and  built  a  sidewalk.  The  plain- 
tii[  claimed  that  in  so  doing  they  did 
not  keep  within  the  limits  of  the 
street,  but  extended  it  onto  her  lands, 

.  and  she  brought  this  action  of  tres- 
pass. The  street  as  originally  laid 
out  was,  3  rods  wide,  but  only  a.ppr- 
t|on  0^  it  had  been  used  a^  a  highway, 

:fini  the  plaintiff  claimed  that  she 
had  obtained  title  ,  to  ,^he '  .remainder 
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through  adverse  possession.  The 
court  said:  "Where  ...  a  tract 
8  or  4  rods  wide,  such  as  is  usually 
laid  out  as  a  highway,  has  been  used 
as  a  highway,  although  20  or  SO  feet 
only  have  been  used  as  a  traveled  path, 
still,  this  is  such  a  use  of  the  whole 
as  constitutes  evidence  of  the  right  of 
the  public  to  use  it  for  a  highway,  by 
widening  the  traveled  path,  or  other- 
wise, as  the  increased  travel  and  the 
exigencies  of  the  public  may  require. 
This  seems  to  us  to  be  sound  law  as 
well  as  good  sense;  and  we  hold  in 
this  case  that  the  public  is  entitled 
to  a  way  8  rods  wide,  as  originally 
laid  out,  notwithstanding  the  wrought 
part  of  it,  and  the  part  actually  used 
by  travelers,  may  have  been  very  much 
less  than  that;  and' that  the  traveled 
path  may  from  time  to  time  be  wid- 
ened or  otherwise  improved,  as  the 
growing  wants  of  the  public  may  re- 
quire, provided  such  improvements 
are  kept  within  the  limits  of  the  way 
as  originally  laid  out.  And,  in  this 
case,  the  evidence  satisfies  us  that  in 
widening  the  traveled  path  and  build- 
ing the  sidewalk,  the  defendants  did 
keep  within  the  limits  of  the  way  as 
originally  laid  out,  and  were  not, 
therefore,  guilty  of  a  trespass  upon 
the  plaintiffs  land." 

In  Crawford  v.  Ross  (1901)  126 
Mich.  634,  86  N.  W.  132, 'the  defend- 
ant was  street  commissioner  of  the 
city  of  Ann  Arbor,  and  as  such  entered 
on  the  locus  in  quo  with  the  purpose 
of  improvinier  it,  claiming  it  to  be  a 
part  of  one  of  the  streets  of  the  city. 
The  land  in  controversy  was  a  strip 
7  feet  in  width,  which  had  been  fenced 
in  by  the  plaintiff.  The  defendant 
removed  this  fence  and  entered  on 
the  work  of  filling  in  and  grading  the 
ground.  The  plaintiff  then  instituted 
an  action  of  trespass  quare  clausum. 
It  was  claimed  by  the  defendant  that 
the  true  line  of  the  street  passed  7 
feet  east  of  the  plaintiff's  fence. .  It 
was  claimed  by  the  plaintiff  that  the 
Statute  of  Limitations  had  run  against 
the  city.  The  charter  provided  as  fol- 
lows :  "No  person  shall  be  deemed  to 
have  gained  any  title,  as  against  the 
city,  by  lapse  of  time,  to  any  street, 
lane,  alley,  common,  or  public  square 


heretofore  laid  out  or  platted  by  tlie 
proprietors  of  said  city,  or  any  part 
thereof,  by  reason  of  encroachment  or 
inclosure  of  the  same."  It  was  held 
that  this  act  was  constitutional,  since 
it  simply  declared  that  owners  of  ad- 
jacent property  may  not,  by  fencing 
in  a  portion  of  the  street,  deprive  the 
city  of  its  ownership. 

In  Peckham  v.  Henderson  (1858)  27 
Barb.  (N.  Y.)  207,  it  appeared  that  a 
legislative  act  established  the  width 
of  the  highway  in  question  at  6  rods. 
The  road  was  fenced  only  4  rods  wide, 
the  remaining  2  rods  being  used  by 
the  plaintiff  as  part  of  his  property 
for  over  thirty  years.  A  statute  pro- 
vided that  the  people  would  not  see 
any  person  for  or  in  respect  to  any 
lands  by  reason  of  any  right  or  title 
of  the  people  to  the  same,  unless  such 
right  or  title  shall  have  accrued  with- 
in twenty  years  before  any  suit  or 
other  proceeding  shall  be  commenced. 
It  was  held  that  this  included  a  ease 
of  encroachment  on  the  highway,  and 
the  land  ceased  to  be  a  partitttm  of 
the  highway  at  the  end  of  twenty 
years,  the  public  losing  title. 

But. in  Walker  v.  Caywood  (1866) 
^1  N.  Y.  SI,  the  question  again  arose 
whether  a  landowner  could  obtain  title 
to  a  portion  of  the  highway  which  he 
had  inclosed,  and  the  court  held  that 
the  public  did  not  lose  its  title  to  the 
highway  by  the  lapse  of  time. 

In  3t  Vincent  Female  Orphan  Asy- 
lum V.  Troy  (1879)  76  N.  Y.  108,  S2 
Am.  .Rep.  286,  it  appeared  that  the 
plaintiff  claimed  a  portion  of  the  high- 
way under  adverse  posaassion,  and  he 
had  constructed  and  maintained  »  wall 
in  the  highway  for  a  period  6t  t^^ty 
■years.  It  was  held  that  the  ei^roach- 
ment  of  the  wall  on  the  highway  did 
not  devest  the  public  of  the  title. 

In  Fox  V.  Hart  (1842)  11  Ohio,  414. 
it  appeared  that  at  the  time  a  public 
highway  was  laid  out,  only  a  part  of 
its  width  was  used.  Nearly  twenty 
yearjs  before  the  institution  of  the  ac- 
tion, the  plaintiff's  grantor  moved  hi* 
fence  several  feet  into  the  liighway. 
The  defendant,  supervisor  of  the  town, 
moved  the  fence  back  to  its  proper  po- 
sition, whereupon  the  plaintiff  brought 
this  action  for  trespass.    It  was  held 
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that  the  landowner  had  obtained  no 
title  by  his  encroachment  on  the  high- 
way. 

In  Lane  v.  Eezinedy  (1861)  13  Ohio 
St.  42,  it  appeared  that  the  plaintiff 
owned  land  adjoining  a  highway,  and 
that  he  extended  his  fence  so  as  to 
Include  a  portion  of  the  highway, 
which  had  originally  been  laid  out  at 
a  width  of  4  rods,  but  only  a  portion 
of  this  being  used.  The  plaintiff 
claimed  that  he  had  obtained  title  by 
adverse  possession  by  the  encroach- 
ment aninterruptedly  for  a  period  of 
twenty  years.  The  court  said :  "There 
was  nothing  in  the  character  of  the 
improvement  which  indicated  an  in- 
tention to  permanently  appropriate 
the  land!  ft  was  a  mere  fence;  and, 
as  the  bill  of  exceptions  informs  us, 
a  worm  fence  and  crooked  at  that. 
Re  carefully  avoided  inclosing  aAy 
part  of  the  road  actually  used  by  the 
public.  Re  infringed  no  right  which 
was  then  enjoyed  or  apparently  de- 
sired. Nothing  was  done  to  excite 
the  apprehension  of  the  public  or  to 
call  for  its  protest.  We  hear  of  no 
declarations,  and  all  his  acts  were 
eonBistent  with  a  temporary  occu- 
pancy, by  the  permission  or  the  mere 
sufferance  of  the  public,  till  the  land 
should  be  required  for  its  use.  .  ... 
The  circumstances  do  not  show  thiat 
the  plaintiff,  in  placing  his  fence  up 
to  the  traveled  part  of  the  street, 
thereby  designed  or  intended  to  with- 
hold the  part  inclosed  from  the  public 
use,  should  it  ever  be  required,  and  we 
are  not  at  liberty  to  presume  it." 

As  Mtftlelland  v.  Miller  (1876)  28 
Ohio  St.  488j  it  was  sought  to  obtain 
an  injunction  to  prevent  the  defend- 
ant, as  supervisor  of  the  town,  from 
entering  upon  the  plaintifTs  premises . 
and  removing  fences  and  ctoing  other  - 
irreparable  damage.  The  defendant 
claimed  that  the  hfghWay  along  the 
plaintiff's  property  had  been  laid  out 
and  established  60  feet  wide,  and  that 
the  plaintiff  rhad  encroached  on  tbi;s. 
highway  to  the  extent  of  7}  feet";  It 
was  hdd  that  the  plaintiff  had  ac- 
quired' flo  rfghts  by  adverse  posses- 
sion. '.    . 

In  Heddleston  vi  Hendricks  (1895) 
52  Ohio  St.  460,  40  N.  £!.  408.  it  ap^ 


peared  that  the  highway  was  laid  out 
in  1862,  and  in  1868  the  plaintiff's 
grantor  erected  along  the  highway  a 
wooden  wall  which  inclosed  part  of 
the  highway.  The  wooden  wall  was 
replaced  by  a  stone  one  in  1875.  The 
action  was  brought  to  restrain  the  de- 
fendant, a  supervisor,  from  cutting 
down  and  removing  the  bridge  and 
destroying  the  stone  wall.  The  court 
said:  "In  view  of  the  cases,  and  what 
seems  to  be  the  settled  law  on  the 
subject,  it  appears  to  us  that  the  cir- 
cuit court  erred  in  its  conclusions  of 
law  from  the  facta  found,  that  the 
landowner  in  this  case  had,  by  adverse 
possession,  acquired  the  right  to  main- 
tain his  encroachment  on  the  highway. 
.  .  .  The  exigencies  of  the  public 
travel  required  that  the  wall  should 
be  removed  and  the  road  opened  to  its 
full  width.  This  the  supervisor  was 
proceeding  to  do  when  enjoined.  The 
wall  and  hedge  constituted  an  en- 
croacbment  on  the  highway,  and  there- 
fore a  nuisance,  which  could  not  ripen 
into  a  right,  however  long  continued." 

In  Wright  V.  Oberiin  (1902)  23  Ohio 
C.  C.  509,  an  action  was  brought  to 
enjoin  the  defendant  village  from  lay- 
ing its  sidewalk  further  in  upon  the 
land  of  the  plaintiff.  The  highway 
as  dedicated  to  the  village  was  60  feet 
in  width,  but  the  part  actually  used 
as  a  highway  varied,  in  front  of  the 
plaintiff's  premises  a  fence  having 
been  so  built  that  it  encroached  on  the 
highway  to  the  extent  of  35  f^t.  It 
was  held  that  the  plaintiff  did  not  take 
title  to  this  s^p  through  the  cuBQing 
of  the  Statute  of  Limitations. 

In  Simmons  v.  Cornell  (1851)  1  R. 
L  519,  it  appeared  that  the  land  in 
question  had  been  in  the  possession  of 
^i«  ■  plaintiff'  for  over  twenty  years, 
but  tiiai  originally  it  was  part  of  the 
highway,  iMd  had  been  encroached 
on  by  the  plaintiff.  The  plaintiff 
claimed  that,  he  having  been  in  the 
uninterrupted  possession  of  the  land 
in  question'  for  more  tban  tweqtt^ 
years,  the  right  of  the  public  had  been 
extinguished.  It  was  held  by  tiie  court 
that  although  long  possession  under 
(;laim  of  right  is  conclusive  as  between 
individuals,  the  rule  did  not  apply 
against  the  state,   and  the  plaintiff 
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could  not  obtain  title  to  a  portion  of 
the  highway  by  rea:son  of  his  long 
possession. 

In  Childs  v.  Nelson  (1887)  69  Wis. 
125,  33  N.  W.  687,  it  appeared  that  the 
original  width  of  the  highway  was  66 
feet,  but  only  a  portion  of  this  had 
ever  been  used.  The  town  authorities 
decided  to  open  the  road  to  its  full 
width,  and  found  that  the  plaintiffs 
fence  eAcroached  on  the  highway  sev- 
eral feet,  whereupon  they  ordered'  its 
summary  removal.  The  court  said: 
"The  contention  that  the  plaintiff  ac- 
quired some  estate  or  right  in  the  part 
of  St  Croix  street  inclosed  by  his 
fence,  by  adverse  possession  of  him- 
self and  grantors,  is  almost  too 
groundless  to  be  candid."" 

In  Nicolai  v.  Davis  (1895)  91  Wig- 
370,  64  N.  W.  1001,  it  appeared  that 
the  town  highway  was  laid  out  in  1847 
at  a  width  of  3  rods.  For  several  year;s 
the  plaintiff's  fences  had  encroached 
on  this  highway  until  the  defendant 
town  through. its  officers  took  steps  to 
move  these  fences  to  the  correct 
boundary  line.  In  an  action  to  ej^- 
jpin  the  town  from"  removing  the 
plaintiff's  fences,  the  court  said: 
"This  highway  appears  to  have  been 
opened,  worked  and  traveled  substan- 
tially on  the  line  on  which  it  was  so 
laid  out,  for  more  than  forty-five  yea^ 
prior  to  this  controversy.  The  mere 
fact  that  the  plaintiff  had  for  many 
years  encroached  upon  the  road  by 
putting  a  portion  of  his  fences  In  the 
road,  and  otherwise,  did  not  bar  the 
towB  from  the  legal  right  of  having 


the  road  at  any  time  opened  to  its  fall 
width  as  originally  surveyed  and  faud 
out." 

III.  Bute  in  Masgiwhusettm. 

In  Massachusetts  a  statute  (Mass. 
Pub.  Stat.  1887,  chap.  54,  §  1)  pro- 
vides that  where  a  fenc$  has  en- 
croached on  a  highway  for  a  period 
of  forty  years,  the  continuance  of  the 
fence  is  justified  and  it  cannot  be  re- 
moved by  the  public:  authorities.  Cut- 
ter V.  Cambridge  (1863)  6  Allen,  20; 
Winslow  V.  Nayson  (1873)  113  Mass. 
,411, 

In  Cutter  v.  Cambridge,  supra,  an 
action  was  brought  for  trespass  for 
removing  the  plaintiff's  fence.  The 
defendant  city  defended  on  the  ground 
that  the  fence  was  within  the  limits 
of  the  highway.  It  appeared  that  the 
fence  had  encroached  upon  the  high- 
way as  originally  laid  out  for  a  period 
of  sixty  years.  It  was  held  that  while 
the  rule  at  common  law  was  to  the  ef- 
fect that  no  length  of  time  would 
create  an  .  adverse  right  against  the 
public,  the  statute  gave  a  right  to 
continue  the  fence. 

In  Winslow  v,  Nayson,  supra,  it  ap- 
peared that  the  plaintiff's  fence  en- 
croached on  the  highway  a  distance  of 
several  feet,  and  had  been  so  situated 
for.  about  forty-five  years.  An  injune- 
tion  was  sought  to  restrain  the  de- 
fendants«  who  were  road  coaunission- 
ers,  from  interfering  with  the  fene*. 
The  court  held  that,  the  landovmer 
having  maintained  his  fence  for  a 
period  of  forty  yeass,  h^.had  the  right 
to  continue  it.  E.  C.  B. 


EX  PART  PRANK  MINO. 

Nevada  Supreme  Court -r  Man  99,  1919. 

(^  Nev.  — >  181  Pac.  819.)     . 

Ceimtltiitlotial  law  —  amendment  —  entry  in  journal  —  satBciency. 

1.  The  spreading  of  a  proposed  amendment  to  the  Constitution  at  large 
upon  the  legislative  journals  is  not  required  by  a  constitutional  provision 
that  it  must  be  entered  in  the  journals,  but  an  identi^ng  referraoe,  aach 
as  the  bill  number  and  purpose  of  the  ^n^ndipent,  is  sufficient. 

[See  note  on.  this  question  beginning  on  page  12ffi7,3 
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Stotutw  —  coiwtmction  —  meaning 
of  words. 

2.  When  a  word  is  used  in  a  st&tute 
or  Constitution  it  is  presumed  to  be 
used  in  its  ordinary  sense  unless  the 
contrary  is  indicated. 

[See  26  R.  G.  L.  988.] 
Habeas  corpus  —  proceedingrs  beyond 
jorisdiction  —  when  courts  will  act. 

3.  The  supreme  court  will  not  in- 
teirfer*  to  release  under  a  writ  of 
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habeas  corpus  one  against  whom  the 
district  attorney  has  directed  a  justice 
of  the  peace  to  conduct  a  preliminary 
hearing  in  a  misdemeanor  case,  as 
authorized  by  statute,  with  a  view  to 
further  hearing  before  the  district 
court,  which,  under  the  Constitution, 
has  no  jurisdiction  of  such  cases,  until 
the  latter  court  attempts  to  assumo 
jurisdiction. 


Original  application  by  petitioner  for  a  writ  of  habeas  corpus  to  secure 
his  discharge  from  custody  to  which  he  had  been  committed  for  having 
vi<rilated  the  Initiative  ProhitHtion  Statute.  Writ  discharged  and  proceed- 
ings dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  MeCarran,  Miller,  A  Madi>     Loomis,  186  Midi.  666^  98  N.  W.  262, 


bun,  for  petitioner: 
Section  III.  of  article  19,  being  first 

Kt>posed  by  resolution  in  the  legis- 
ture  of  1909,  was  never  entered  on 
the  journals  of  either  house  of  that 
legislature,  and  was  never  entered  in 
hcc  verba  on  the  journals  of  either 
the  legislature  of  1909  or  the  legisla- 
ture of  1911  next  succeeding. 

State  ex  rel.  Stevenson  v.  Tufly,  19 
Nev.  891,  8  Am.  St.  Rep.  896,  12  Pac. 
885;  Koehler  v.  Hill,  60  Iowa,  548,  14 
N.  W.  788, 16  N.  W.  609 ;  Gooley,  Const, 
lim.  183;  Collier  v.  Frierson.  24  Ala. 
108;  State  ex  rel.  Galusha  v.  Davis,  20 
Nev.  227,  19  Pac.  894;  State  ex  rel. 
Torreyson  v.  Grey,  21  Nev.  878,  19 
LJt.A.  184,  82  Pac.  190;  State  ex  rel. 
Bailey  v.  Breokhart,  IIS  Iowa,  250,  84 
N.  W.  1064;  Kadderly  v.  Portland,  44 
Or.  118,  74  Pac.  710,  76  Pac.  222;  Peo- 
ple «x  rel.  Crowell  ▼.  Lawroice,  36 
Barb.  177;  State  ex  rel.  Woods  v.  Took- 
«r,  15  Mont  8,  25  L.R.A.  560,  37  Pac. 
84;  Durfee  v.  Harper,  22  Mont.  354, 
56  Pac.  582;  Re  Constitutional  Con- 
vention, 14  R.  I.  649 ;  State  v.  McBride, 
4  Mo.  808,  29  Am.  Dec.  686;  State  ex 
rel.  Morris  v.  Mason,  43  La.  Ann.  590, 
0  So.  776;  Opinion  of  Justices,  6  Cush. 
578;  Oakland  Paving  Co.  v.  Hilton,  69 
Cal.  479, 11  Pac.  8;  Russie  v.  Brazzell, 
128  Mo.  98,  49  Am.  St.  Rep.  542,  30 
S.  W.  526;  Miller  v.  Johnson,  92  Ky. 
589,  15  L.R.A.  624,  18  S.  W.  522;  Mc- 
Bee  V.  Brady,  16  Idaho,  761,  100  Pao. 
-97;  State  ex  rel.  McClurg  v.  Powell, 
77  Miss.  543,  48  L.R.A.  652,  27  So.  927; 
University  of  North  Carolina  v.  Mc- 
Iver,  72  N.  C.  76;  Bott  v.  Wurts,  63 
N.  J.  L.  289,  45  L.R.A.  251,  43  Atl.  744, 
881;  People  ex  rel.  Elder  v.  Sours,  81 
Colo.  369,  102  Am.  St.  Rep.  84,  74  Pac, 
167;  People  ex  rel.  Kent  County  v. 
6  A.L.R.— 77. 


3  Ann.  Cas.  751;  Union  Bank  v.  Ox- 
ford, 119  N.  C.  214,  34  LJI.A.  487,  25 
S.  E.  966;  Green  v.  Graves,  1  Dougl. 
(Mich.)  351;  Rode  v.  Phelps,  80  Mich. 
598,  45  N.  W.  493;  People  v.  Detten- 
thaler,  118  Mich.  595,  44  L.R.A.  164, 
77  N.  W.  450;  Re  Senate  File.  25  Neb. 
864,  41  N.  W.  981;  State  ex  rel.  Owen 
V.  Donald,  160  Wis.  21, 151  N.  W.  881; 
State  ex  rel.  Postel  v.  Marcus,  160  Wis. 
354.  152  N.  W.  419. 

The  district  court  has  no  jurisdic- 
tion to  hear  or  determine  the  offense 
with  which  petitioner  stands  accused, 
in  the  first  instance,  and  hence  the 
justice's  court  has  no  jurisdiction  to 
hold  a  preliminary  exiimination  with 
a  view  to  certifying  the  case  to  the 
district  court. 

Moore  v.  Orr,  30  Nev.  457,  98  Pac. 
398;  Green  v.  Superior  Ct  78  Cal.  566; 
State  V.  Myers,  11  Mont  365,  28  Pac. 
650. 

Mr.  L.  D.  Sumaterfield,  for  respond- 
ent: 

A  constitutional  amendment  does 
not  have  to  be  entered  in  full  on  the 
journals,  and  compliance  is  had  where 
there  is  an  identifying  reference  to  the 
amendment  on  such  journals. 

Constitutional  Prohibitory  Amend- 
ment, 24  Kan.  700;  Oakland  Paving 
Co.  V.  Tompkins,  72  Cal.  5,  1  Am.  St. 
Rep.  17, 12  Pac.  801 ;  Thomason  v.  Ash- 
worth,  78  Cal.  78,  14  Pac.  616;  People 
V.  Strother,  67  Cal.  624,  8  Pac.  383; 
West  V.  State,  50  Fla.  154,  39  So.  412; 
Worman  v.  Hagan,  78  Md.  152,  21 
L.R.A.  716,  27  Atl.  616;  Re  Senate 
File,  25  Neb.  864,  41  N.  W.  981;  State 
ex  rel.  Adams  v.  Herried,  10  S.  D.  109, 
72  N.  W.  93;  Gottstein  v.  Lister,  88 
Wash.  462,  168  Pac.  695,  Ann.  Cas. 
1917D,   1008;  Cndihee  v.  Phelps,  76 
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Wash.  814,  136  Pac.  367;  State  ex  rel. 
Postel  T.  Marcus,  160  Wis.  354,  152 
N.  W.  419. 

The  complaint  sufSciently  charges 
the  offense. 

People  V.  Logan,  1  Nev.  110;  State 
V.  Anderson,  3  Nev.  254;  State  v.  Bur- 
alli,  27  Nev.  41,  71  Pac.  532;  State  v. 
Probasco,  62  Iowa,  400,  17  N.  W.  607; 
r  State  V.  Sherman,  137  Mo.  App.  70, 119 
S.  W.  479. 

In  whichever  court  the  case  is  tried, 
the  defendant  has  the  equal  protection 
of  the  law,  and  is  accorded  due  proc- 
ess of  law.  The  penalties  are  the 
same  for  each  defendant  in  each  Izi- 
bunal. 

People  V.  Mire.  173  Mich.  357,  138 
N.  W,  1066. 

'  Messrs.  Leonard  ft.  Fowler,  Attor- 
Ttef  -GeneraU  snd  Robert  Richards, 
also-  for  respondent : 
'  The  constitutional  amendment, 
which  IS'  the  subject  of  attack,  was 
duly  entered  upon  the  journals  of  both 
houses  at  both  sessions  in  a  way  that 
it  can  be  identified,. and  such  entering 
is  a  full  compliance  with  our  Consti- 
tution, wherein  it  provides  that  a  con- 
stitutional amendment  be  entered  in 
the  journals. 

State  ex  rel.  George  v.  Swift,  10  Nev. 
176,  21  Am.  Bep.  721;  People  v.  Stroth- 
ei:,' 67  Cal.  624,  8  Pac.  383;  Oakland 
Paviiig  Co.  V.  Tdmpkins,  72  Cal.  5,  1 
Am.  St.  Rep.  17,  12  Pac.  801;  State  ex 
rel.  Adams  v.  Herried,  10  S.  D.  109,  72 
N.  W.  93;  West  v.  State,  50  Fla.  154, 
39  So.  412;  Cudihee  v.  Phelps,  76 
Wash.  314,  136  Pac.  367;  Worman  v. 
Hagdn,  78  Md.  152,  21  L.R.A.  716,  27 
Atl.  616;  Gottstoin  v.  Lister,  88  Wash. 
462,  153  Pac,  595,  Ann.  Cas.  1917D, 
1008. 

.  Messrs.  Brown  &  Belford  and  J.  M. 
McNamara,  amici  curisa. 

*:  :,C<rienian,  Ch.  J.,  dielivered  the 
6pi6ion  of  the  court: 
.  This  is  an  original  proceeding  in 
.'habeas  corpus. .  A  complaint  was 
filed  in  the  justice  court  of  Reno 
^township,  charging  petitioner  with 
havingMoIaied  the  Initiative  Prohir 
bition  Statute  which  was  adopted  bjr 
a  vote  of  the  people  at  the  general 
election  in  November,  19I8  <Stat. 
1919,  p.  1) .  After  the  arrest  of  the 
petitioner,  the  district  attorney  of 
Washoe  county,  pursuant  to  §  28  of 
the  statute,  filed  with  the  justice  of 
the  peace  an  election  to  have  that 


officer  hoH  a  preliminary  hearing  in 
said  case. 

Two  grounds  are  strenuously 
urged  for  the  issuance  of  the  writ 
in  this  proceeding.  The  first  is  that 
the  amendment  to  our  Constit4ition 
providing  for  the  enactment  of  laws 
upon  the  initiative  of  the  people  was 
hot  prq;)erly  adopted;  tiie  second 
that  the  statute  wherein  it  author- 
izes the  district  attorn^  to  elect  to 
have  a  justice  of  the  peace  hold  a 
preliminary  hearing  attempts  to 
confer  upon  both  the  justice  of  the 
peace  and  the  district  court  jurisdic- 
tion of  a  misdemeanor,  and  is  there- 
fore IB  vJAlaition  of  the  conatitu- 
tienal  ris^  of  p^tion«r. 

The  main  question  in  this  case  is 
as  to  whether  or  not  the  amendment 
to  our  Constitution,  providing  for 
the  enaetmoit  of  laws  by  subimt- 
ting  proposed  statutes  to  the  peo- 
ple by  an  initiative  petition,  was 
adopted  as  provided  by  our  Consti- 
tution. Section  1,  art.  16,  which 
provides  the  miethod  of  amending 
our  Constitution,  reads  as  follows: 
"Any  amendment  or  amendments  to 
this  Constitution  may  be  proposed 
in  the  senate  or  assembly ;  and  if  the 
same  shall  be  agreed  to  l^  a  major- 
ity of  all  the  members  elected  to  each 
of  the  two  houses,  such  proposed 
amendment  or  amendnoents  shall  be 
altered  on  their  respective  jour- 
nals, with  the  yeas  and  nays  taken 
thereon,  and  referred  to  the  legis- 
lature then  next  to  be  chosen,  and 
shall  be  published  for  three  months 
;uext'  preceding  the  time  of  tnaking 
such  choice.  And  if  iil  the  legisla- 
ture next  chosen  as  aforesaid,  such 
proposed  amendment  or  amend- 
ments shall  be  agreed  to  by  a  majo- 
rity of  all  the  members  elected  to 
each  house,  then  it  shall  be  tbe  duty 
of  the  legislature  to  submit  such 
proposed  amendment  or  amend- 
.ments  to  the  people,  in'  such  manner 
and  at  such  time  as  the  legislature 
shall  prescribe,  and  if  the  people 
shall  approve  and  ratify  such 
amendment  or  amendments  by  a 
majority  of  the  electors  qualified  to 
vote  for  members  of  the'lepslature 
voting  thereon,  such  amendment  or 
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amendments  shall  become  a  part  of 
the  Constitution." 

It  is  conceded  by  petftioner  that 
tiSi  requirements  of  this  section  re- 
Istinf:  to  amendments  were  complied 
iMth,  exo^  as  to  entering  the 
Mfiendment  npon  the  journal.  The 
Journal  of  tiie  assembly  of  1908- 
1909,  at  page  79,  shows:  "Motions 
and  Resolutions. — By  Mr.  Brooks: 
Assembly  Joint  and  Concurrent 
Besolutipn  No.  7,  proposing  to 
amend  §  1  of  article  4  of  the  Consti- 
tution ^  Nevada,  pertalninsr  to  the 
initiative  and  refM*endum,  and  other 
legislative  authority,  and  power  con- 
nected therewith.  On  motion  of  Mr. 
Brooks,  duly  seconded,  rules  sus- 
pended, reading  so  far  had  con- 
sidered first  reading,  rules  further 
suspended,  resolution  read  second 
time  by  title,  and  referred  to  c6m- 
ijaittee  on  judiciary." 

The  resolution  was  thereafter 
adopted,  the  journai  (page  143) 
showing  that  it  was  designated 
thereupon  as  "Assembly  Joint  and 
Concurrent  Resolution  No.  7."  After 
the  adoption  in  the  assembly  it 
went  to  the  senate.  The  journal  of 
that  body  shows: 

"Introduction  and  First  Reading. 
.  .  .  Assembly  Joint  and  Con- 
current Resolution  No.  7,  proposing 
to  amend  §  1  of  article  4  of  the 
Constitution  at  Nevada,  pertaining 
to  the  initiative  and  referendum, 
and  other  legislative  authority  and 
power  connected  therewith.  Sen- 
ator Tallman  moved  that  the  rules  bc( 
suspended,  reading  so  far  had  con- 
sidered first  reading,  rules  further 
suspended,  bill  be  read  second  time» 
Mid  referred  to  committee  on  judi- 
ciaw^.    Carried.    .    .    . 

"Reports  of  Committees. — Mr. 
President:  Your  committee  on 
judiciary  have  had  Assembly  Bill 
No.  107  under  consideration  and 
beg  leave  to  report  on  the  same  with 
the  recommendation  that  it  be  re- 
ferred to  committee  on  education. 

"Also,  Assembly  Joint  and  Con- 
current Resolutions  Nos.  7  and  8, 
and  beg  leave  to  report  the  same  by 
introducing  substitutes,  and  recom- 
mending  that   the    substitutes   do 
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pass.      Clay    Tallman,    Chairman. 

•       •       • 

"Introduction  and  First  Reading. 
— Senate  Substitute  for  Assembly 
Joint  and  Concurrent  Resolution 
No.  7,  proposing  to  amend  artide  19 
of  the  Constitution  by  adding  to  said 
article,  |  S  relating  to  the  initiative 
and  Nierendnm  and  the  powers 
thereby  cpnf  etrred  upon  the  qualified 
electors. 

"Senator  Tollman  moved  that  the 
mtes  be  Bospefided,  reading  so  far 
had  considered  first  reading,  rules- 
further  suspended,  resdution  be 
read  second  time  by  title,  and  re- 
ferred to  committee  on  judiciary.. 
Carried." 

Thereafter  all  references  to  the 
resolution,  as  appears  from  the  jour- 
nal, were  to  "Senate  Substitute  for. 
Assembly  Joint  and  Concurrent  Jles- ' 
.olution  No.  7,"  and  as  such  it.  was 
adopted  b^  both  houses  of  the  ^legis- 
lature. The  question  is:  Do"  the 
statements  contained  in  tiie  jour- 
nals constitute  such  an  entry  as  the 
Constitution  contemplates? 
•  At  the  very  threshold  of  the  con- 
sideration of  tlus  question  we  are 
confronted  witti  the  case  of  State  ex 
rd.  Stevenson  v.  Tufly,  19  Nev;  891, 
3  Am.  St.  Rep.  895,  12  Pac.  8S5, 
which  counsel  for  petitioner  contend 
is  decisive  o'f  this  matter.  We  aire 
unable' 'to  efee'that  the  case  ipen- 
tioned'  'decides  the  point  whidi'>'i8 
now  under  consideration.'  The  cdftrt 
there  says :  "No  entry  of  the  pro** 
posed  amendment  was  made  upon 
the  journal  of  either  house,  and  the 
question  presented'  is  whether  or  iiof 
this  omission  was  fatal  to  &e  adop^ 
tion  of  the  amendment."    • 

In  this  connection,  we  wish  t6 
call  attention  to  certain  language 
which  we  find  in  the  work  entitled 
"The  Revision  and  Amendment  of 
State  Constitutions"  (Dodd),  com- 
menting on  the  Tufly  Case,  where  it 
is  said,  at  page  148:  "  .  .  .In 
Nevada,  wliere  an  entiy  upon  the 
journal  was  required,  no  entry 
whatever  was  made,  and  the  pro- 
posed amendment  was  held  invalid 
because  of  failure  to  comply  with  a 
specific  constitational  requirement." 
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In  a  note  to  the  text  above  quoted 
we  find  the  following:  "...  An 
examination  of  tiie  journals  shows 
no  entry  of  aiiy  sort  which  can  be 
identified  as  that  of  the  amendment 
under  consideration." 

The  enrolled  resolution  which  was 
attacked  shows  that  it  passed  Febru- 
ary 28,  1883,  and  after  a  most  ex- 
haustive examination  of  the  jour- 
nals we  fail  to  find  in  them  any 
allusion  whatever  to  the  passage  or 
adoption  of  the  resolution,  nor  does 
counsel  for  petitioner  point  out  in 
his  brief  where  any  allusion  to  its 
adoption  or  passage  appears  therein. 
Thus  it  is  seen  that  not  even  an  at- 
tempt was  made  "to  enter"  in  the 
journal  the  proposed  amendment  in- 
volved in  the  Tufly  Case. 

In  that  case  it  was  evidently  a  con- 
ceded, fact  that  no  entry  had  been 
made  upon  the  journal  of  the  pro- 
posed amendment.  Not  so  in  this' 
matter.  The  real  question  here  is: 
Was  an  entry  made  ?  If  we  find  that 
no  entry  was  made  upon  the  journal, 
the  Tufly  Case  would  be  an  author- 
ity sustaining  counsel's  contention. 
It  is  true  that  in  that  case  some  ex- 
pressions are  found  which  seem  to 
sustain  the  contention  urged  for  it; 
but,  as  th^  are  not  based  upon 
facts  involved  in  the  case,  they  are 
mere  dicta,  and  the  case  cannot  aid 
us  in  the  least  in  determining  the 

3 question  before  us.     The  law  laid 
own  in  the  Tufly  Case  cannot  be 
questioned. 

The  case  of  Ko^er  v.  Hill,  60 
Iowa,  643. 14  N.  W.  738,  16  N.  W. 
609,  is  the  only  authority  cited  in 
the  Tufly  Case  which  can  be  said  to 
sustain  the  contention  that,  when 
a  vote  is  had  upon  a  proposed 
amendment  in  the  legislative  bodies, 
it  must  be  entered  in  full  upon  the 
journals,  and  it  is  even  conceded  in 
that  opinion  that  "to  enter"  on  the 
journal  does  not  necessarily  mean 
spreading  the  same  at  length  there- 
on ;  while  the  quotations  from  Judge 
Cooley  are  merely  to  the  effect  that 
the  constitutional  requirements  are 
mandatory.  Nowhere  in  the  lan- 
guage quoted  from  him  is  it  held 
that  "to  enter"  the  proposed  amend- 


ment upon  the  journal  means  that 
the  same  must  be  spread  at  length 
thereon.  Nor  is  such  the  holding  in 
the  case  of  Collier  v.  Frierson,  24 
Ala.  108,  referred  to  therein.  The 
question  involved  in  this  proceeding 
was  not  before  the  court  in  that 
case.  For  the  reasons  given,  we  do 
not  think  we  should  be  influenced  by 
the  Tufly  Case. 

But  learned  counsel  for  petitioner 
strenuously  urges  that  the  provision 
of  the  Constitution  to  the  effect  that 
a  proposed  amendment  to  the  Con- 
stitution, when  adopted  by  either 
branch  of  ihe  legislature^  must  be 
entered  at  length  upon  thA  journal 
of  the  body  so  adopting  such  amend- 
ment, is  sustained  by  the  weight  of 
authority,  and  in  support  of  this 
assertion,  in  addition  to  the  author- 
ities already  mentioned  by  us,  calls 
our  attention  to  the  following  cases: 
Oakland  Paving  Co.  v.  Hilton^  69 
Cal.  479,  11  Pac.  3;  Eadderly  v. 
Portland,  44  Or.  118,  74  Pac.  710, 
76  Pac.  222 ;  State  ex  rel.  Woods  v. 
Tooker,  15  Mont.  8,  26  L.R.A.  660, 
37  Pac.  840;  Durfee  v.  Harper,  22 
Mont  354,  56  Pac.  582 ;  McBee  v. 
Brady,  15  Idaho,  761,  100  Pac.  97; 
Nesbit  v.  People,  19  Colo.  441,  36 
Pac.  221;  People  ex  rel.  Elder  v. 
Sours,  31  Colo.  369, 102  Am.  St.  Sep. 
34,  74  Pac.  167;  People  ex  rel.  Kent 
Coun^  V.  Loomis,  135  Mich.  656, 
98  N.  W.  262, 3  Ann.  Cas.  751 ;  State 
ex  rel.  Postd  v.  Marcus,  160  Wis. 
364,  162  N.  W.  419. 

We  will  consider  these  cases  in  the 
order  in  which  they  have  been 
named.  The  case  of  Oakland  Pav- 
ing Co.  V.  Hilton  did  not  determine 
the  question  here  involved.  The 
opinion  by  Thornton,  J.,  which  lays 
down  the  rule  invoked,  was  con- 
curred in  by  only  one  justice,  the 
other  justices  concurring  in  the 
order  only. 

The  case  of  Eadderly  v.  Portland 
is  no  authority  sustaining  the  con- 
tention which  it  is  cited  to  support. 
It  is  said  ip  the  opinion:  ''Then 
is  no  question  but  that  all  the  forms 
prescribed  by  the  Constitution  were 
strictly   and    accurately    observed. 
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The  contention  in  that  case  was 
tiiat  the  legislature  of  1899  had  no 
authority  to  propose  the  amend- 
ment. The  question  involved  in  this 
case  was  not  under  considera^on. 

As  to  the  Colorado  and  Mcmtana 
cases,  learned  counsel  for  petitioner 
eoncede  that  there  is  a  "slight  dif- 
ference" between  the  constitutional 
provisions  of  those  states  and  that 
of  Nevada  relative  to  the  method  of 
proposing  amendments  to  the  Con- 
stitation.  We  think  the  difference 
!•  very  pronounced.  The  Constitu- 
tion of  Nevada  provides  that  the 
proposed  amendment  shall  "be  al- 
tered" upon  the  journal,  while  the 
Constitutions  of  the  states  men- 
tioned provide  that  the  proposed 
amendment  shall  be  "entered  in 
full."  This  is  such  a  marked  differ- 
ence that  we  feel  it  would  be  a 
waste  of  time  to  dwell  upon  the  lack 
of  applicability  of  the  opinions  from 
those  states. 

As  to  the  case  of  McBee  v.  Brady, 
15  Idaho,  761,  100  Pac  97,  it  need 
only  be  said  tiiat  the  question  as  to 
what  constituted  an  entiy  upon  the 
journal  (which  is  the  point  here  in- 
volved) was  not  even  considered. 
The  court  held  that  the  method  pro- 
vided by  the  C<Histitution  for  its 
amendment  must  be  followed,  but  it 
did  not  go  into  or  determine  the 
question  of  what  was  necessary  to 
constitute  an  entry  of  an  amend- 
ment up(m  the  journal.  Thus  it 
will  be  seen  that  the  case  is  not  an 
authority  sustaining  the  contention. 

As  to  the  case  of  People  ex  rel. 
Kent  County  v.  Loomis,  the  court  ex- 
pressly declined  to  pass  upon  the 
question  here  involved,  saying: 
^ut  it  is  unnecessary  to  determine 
the  question,  as  we  think  that  the 
journal  of  each  house  shows  the  res- 
olution in  full  as  passed  by  it." 

It  may  be  said  that,  when  origi- 
nally considered,  the  court,  in  State 
ex  rel.  Postel  v.  Marcus,  supra, 
adopted  the  view  that  is  contended 
for  by  petitioner.  However,  upon 
rehearing  the  original  opinion  was 
reversed,  and  the  opposite  rule  held 
to  be  tile  correct  one.  Marshall,  J., 
who  wrote  the  original  opinion,  filed 


tSl  Pae.  Sll.) 

an  opinion  vigorously  dissenting 
from  tiie  prevailing  opinion  filed  on 
rehearing,  in  which.he  said  that  "an 
entry  by  mere  number  or  number 
and  title  is  not  sufficient,  nor  is  an 
ontry  in  extenso  necessary."  Thus 
it  will  be  seen  that  up<m  rehearing 
he  conceded  that  the  proposed 
amendment  did  not  have  to  be 
spread  in  full  upon  the  journal.  But 
Timlin,  J.,  who  participated  in  the 
consideration  of  the  case  upon  both 
hearings,  in  his  opinion  upon  re- 
hearing says:  "When  the  first  deci- 
sion in.  this  case  was  approved  unan- 
imously by  this  court,  and  filed, 
the  opinion  of  the  court  was  writtoi 
tqr  Justice  Marshall,  with  a  concur- 
ring opinion  by  Chief  Justioe  Wins- 
low.  I  think  it  is  nowhere  expr«Mly 
stated  in  either  of  these  opinions 
that  the  word  'entered,'  found  in 
article  12  of  the  Constitution,  could 
be  satisfied  only  by  a  verbatim  rec- 
ord or  a  record  in  extenso  of  the 
proposed  ammdment." 

This  disposes  of  the  authorities, 
relied  upon  by  the  petitioner,  and  we 
think  from  an  analysis  of  them  that 
it  is  fair  to  say  that  the  views  urged 
by  petitioner  are  sustained  by  tiie 
decisions  from  the  court  of  last  re- 
sort of  the  state  of  Iowa  only;  and 
there  was  a  dissenting  opinion  in 
the  first  of  tiiose  cases. 

We  wUI  now  consider  the  author- 
ities that  hold  that  the  proposed 
amendment  does  not  have  to  be  en- 
tered in  full  upon  the  journal,  but 
that  an  identifying  reference  is  all 
that  is  necessary.  The  supreme 
court  of  California,  in  Oakland  Pav- 
ing Co.  v.  Tompkins,  72  Cal.  5,  1 
Am.  St.  Rep.  17, 12  Pac.  801,  speak- 
ing through  Temple,  J.,  said :  "The 
only  question  submitted  is  whether 
the  constitutional  amendment  No.  1, 
ratified  by  the  electors  at  the  gen- 
eral election  in  1884,  being  an 
ammidment  to  §  19,  art.  11,  was  pit>- 
posed  by  the  legislature  as  required 
1^  §  1,  art.  18,  of  the  Constitution. 
That  section  provides  that  amend- 
ments may  'be  proposed  in  the  senate 
and  assembly,  and  if  two  thirds  of 
all  the  members  elected  to  each  of 
the  two  houses  shall  vote  in  favor 
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thereof,  sucH  propoised  amendment 
or  amendments  shall  be  entered  in 
the  journals,  with  the  yeas  and  nays 
taken  thereon,'  etc.    The  objection 
is  that  the  proposed  amendment  was 
not  entered  in  the  journal  of  either 
house,  as  required  by  the  Gohstita- 
tion.     It  was  not  copied  into  the 
journal,  but  there  was  entered  an. 
identifying  reference,  such  as  is  al- 
ways entered  in  regard  to  legislative 
bills;  that  is,  it  was  proposed  as  a 
senate  bill  and  was  referred  to  by 
titie  and  number.     The  yeas  aiid 
nays  were  entered  as  directed.   It  is 
agreed  that  the  amendment  thus  pro- 
posed was  subautted  to  the  people, 
and  received  a  very  large  majority 
of  the  votes  cast.    ...    All  admtt 
that  the  constitutional  reQuiremenl 
must  be  strictly  performed.    But  it 
does  not  follow  from  this  that  the 
language  of  the  instrument  must  be 
understood    literally.      The    same 
rules  of  construction  must  be  ap- 
plied, to  ascertain  what  its  require- 
ments are,  as  though  it  were  not 
mandatory  and  prohibitory.     And 
we  think,  when  ah  act  commanded 
or  authorized  may. be  done  in  differ- 
ent ways,  either  of  which  would  be 
a  strict  compliance  with  the  terms 
of .  the   instrumoit   understood   in 
some  common  and  popular  sense, 
either  mode  may  be  pursued,  unless 
some  reason  is  discoverable  for  hold- 
ing that  one  of  such  modes  only  will 
answexv    If,  for  instance,  the  direc- 
tion to  enter  the  amendment  in  the 
journal  is  complied  with,  in  some 
usual  and  popular  sense  of  the  lan- 
guage, either  by  copying  the  amend- 
ment into  the  journal  or  by  placing 
upon  the  journal  an  identifying  ref- 
erence only,  either  will  do  unless 
the  context  shows  a  different  inten- 
tion.   Now,  the  word  'enter*  primar- 
ily means  to  go  in,  or  to  come  in, 
but  has  many  derivative  meanings, 
and  is  often  employed  in  elliptical 
expressions,  and  is  quite  apt  to  be 
so  used  that  the  literal  or  moat  obvi- 
ous meaning  cannot  be  attributed  to 
it.     We  read,  for  instance,  in  the 
laws  of  Congress,  that  citizens  may 
enter  at  the  Land  Office  a  tract  of 
land,  and  the  expression  is  repeated 


in  different  forms  many  times.    We 
are  often  told  that  a  certain  horse 
has  been  entered  for  a  race,  or  an 
animal  has  been  entered  at  a  fair. 
What  is  really  done  in  each  instance 
is  to  make  a  record  of  certain  im- 
portant facts  for  preservation  or 
notice.    And  such  is  certainly  a  very 
ordinary  meaning  of  the  word  'en- 
ter' when  used  in  this  derivative 
sense;  that  is,  to  register  the  essen- 
tial facts  concerning  the  thing  said 
to  be  entered.    And  we  think  it  may 
be   fully   admitted   that  the   mo^ 
natural  and  obvious  meaning  of  the 
word,  when  employed  in  this  dcrivai- 
tive  sense,  is  to  copy,  '^hout  great- 
ly affecting  the  argument.    We  find 
near  the  title  page  of  nearly  every 
book  printed  that  it  has  been  en- 
-tered  in  the  office  of  the  Librarian 
of  Congress.     What  is  really  left 
with  the  Librarian  is  the  title  page 
of  the  proposed  book,  and  this  con- 
stitutes the  entry,  although  after  it 
•is  printed  the  author  is  now  required 
to  present  a  copy  of  the  book  for  the 
congressional    library.    We    some- 
times read  that  a  certain  play  of 
Shakespeare  was  entered  at  Station- 
ers' Hall.    We  find  that  the  entry 
really  made  was  a  brief  identifying 
reference,  preliminary  to  obtaining 
license  to  print.    Such  instances  of 
the  use  of  the  word,  and  of  the 
phrase  in  which  it  occurs,  might  be 
multiplied  indefinitely,  but  these  are 
enough  to  show  that  this  usage  is 
quite  common.    Now,  if  we  substi- 
tute in  all  these  and  like  cases  the 
■word 'copy,*  or  the  phrase, 'enter  at 
large,'  for  the  word  'enter,*  we  ar« 
conscious    at    once   that   a   great 
change  has  been  made.    Indeed,  the 
mere  fact  that  the  qualifying  words, 
'at  large,'  'at  length,'  'in  full,'  do  so 
often  accompany  the  word 'enter,*  is 
proof  that  all  feel  that  it  is  not  a 
synonym  of  the  word  'copy.*    .    .    . 
This    is    sufficient    to    uphold    the 
amendment,  unless  we  can  see  from 
the  context  that  something  else  was 
meant.    We  perceive  no  such  intent. 
The  evident  purpose  of  the  entire 
provision  doubtless  was  to  preserve 
a  record  of  the  vote.    As  a  majority 
controls  the  journals,  it  may  have 
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been  apprehended  that  it  might  b6 
made  to  appear  that  the  proposal 
was  duly  passed,  although  lacking 
the  requisite  majority,  and  so  it  was 
required  that  the  yeas  and  nays  be 
enteredv  But,  however  this  may  be, 
tli»  principal  thing  is  the  record  of 
tb»  yeas  and  nays,  and  this  purpose 
is  acconaplished  as  perfectly  by  the 
entry  made  as  it  would  be  by  any 
oihBr.  As  to  preserving  the  identity 
of  the  amendment  proposed,  there 
is  no  greater  difficulty  in  this  matter 
than  with  reference  to  billfl." 

This  view  was  adhered  to  in  aa 
opinion  by  Thornton,  J.,  in  Thomas^ 
son  V.  Ashworth,  78  CaL  73, 14  Pac. 
616. 

Mr.  Justice  Brewer,  than  whom 
few,  if  any,  have  brought  greater 
learning,  abihty,  and  wisdom  to  the 
Supreme  Court  of  the  United  States, 
in  CososUlutional  Prohibitory 
Amendment,  24  Kan.  700,  in  con- 
aidcring  the  identical  question  now 
presented  for  our  consideration, 
saM:  "The  Constitution  provides 
that  the  'proposed  amendments,  to^ 
gether  with  the  yeas  and  nays,  shall 
be  entered  on  the  journal.'  Article 
14,  §  1.  Is  the  failure  to  enter  this 
amendment  at  length  on  the  jour- 
nals fatal?  It  is  well  said  by  counsel 
that  no  change  can  be  made  in  the 
fundamental  law,  except  in  the  man* 
ner  prescribed  by  that  law. .... 
In  other  words,  proceedings  under 
a  Constitution  to  change  that  Con- 
stitution must  be  in  accord  with  the 
manner  prescribed  by  that  Constitut 
tion.  But  this  only  brings  us  to  the 
real  question  in  .this  case:  Is  A 
proposition  to  amend  the  CQnstitu-< 
tioR  in  the  nature  (rf  a  criminal  pro- 
ceeding, in  which  the  opponents  of 
change  stand  as  defendants  in  a 
criminal  action,  entitled  to  avail 
tiiemsdves  of  any  technical  error, 
er  mere  verbal  mistake;  or  is  it 
f  ath^  a  civil  proceeding,  in  which 
tboae  omissions  and  errors  which 
woric  no  wrong  to  substantial  rights 
are  to  be  disregarded?  tJnhesita- 
tingly  we  affirm  the  latter." 

n^  dedsion  just  mentioned  was 
eonaidered  /and  quoted  from  at 
iBngOk  I^  Maxwell,  J.,  long  an  able 
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and  honored  member  of  the  supreme 
court  of  Nebraska,  in  Re  Senate 
File,  25  Neb.  864,  41  N.  W.  981. 
The  court,  in  a  unanimous  opinion, 
concurred  in  the  views  expressed  by 
Brewer,  J.,  in  the  Kiuasas  case. 

In  Cudihee  v.  Phelps,  76  Wash. 
814«  136  Pac.  367,  the  supreme  court 
of  Washington,  in  an  opinion  by 
Parker,  J.,  and  unanimously  eon- 
curred  in,  quoted  with  approval  the 
language  of  the  supreme  court,  of 
California  which  we  have  qu.oted 
from  Oakland  Paving  Co.  v.  Tomp^' 
kins,  72  Cal.  5, 1  Am,  St.  Rep.  17, 12 
Pac.  801.  The  same  question  was 
again  before  the  court  in  Gott- 
stein  V.  Lister,  88  Wash.  462,  163 
Pac.  696,  Ann.  Cas.  1S17D,  1008, 
the  court  adherin^r  to  the  views 
formuiy  expressed. 

The  supr^ne  court  of  South  Da- 
kota, in  State  ex  rel.  Adams  y.  Her« 
ried,  10  S.  D.  109,  72  N.  W.  93,  in 
considerios  this  question,  said: 
"The  conflict  in  the  eudjudications  re- 
sults from  a  diversity  of  opinion  re-: 
garding  the  meaning  of  the  phrase, 
'enter  on  their  journals,'  as  used  in 
the  several  state  GonstitutionB  in 
reference  to  proposed  amendments. 
The  decisions  cannot  be  reconciled; 
Perhaps  it  is  proper  to  conclude 
that  there  is  a  slight  preponderance 
of  authority  in  favor  of  the  identi- 
fying reference  theory.  •  This  con- 
flict existed  in  1885,  when  our  Con- 
stitution was  framed;  It  ^ould  be 
presumed  that  the  mendters  of  the 
.  constitutionid  convention  e^srcised 
the  utmost  care  in  selecting  appro- 
priate language  to  express  the  re- 
sults of  tteir  deliberations.  What 
the  convention  intended  shbuld  be 
the  method  of  amending  the  instm-t 
ment  then  prepared  should  govern 
the  legislature,  and  control  this 
court  in  determining  whether  any 
alteration  therein  has  been  eifected. 
In  ascertaining  what  meaning  the 
convention  intended  should  be 
griven  the  phrase  in  question,  it 
would  seem  proper  to  presume  that 
the  convention  was  acquainted  -with 
tiie  ccmstructions  which  had  been 
placed  upon  the  same  language, 
when  used  in  the  same  connection. 


Digitized  by 


Google 


1224 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AJLR. 


by  the  courts  of  the  other  states,  and 
to  presume  that,  had  it  been  intend- 
ed to  restrict  the  l^slature  to  one 
of  these  constructions,  all  doubt 
would  have  been  removed  by  em- 
ploying the  words,  'entered  at  large.' 
Not  having  added  the  words,  'at 
large,'  it  is  reasonable  to  infer  that 
it  was  intended  to  allow  the  legisla- 
ture the  liberty  of  adopting  either 
method  of  entry.  In  any  event,  lan- 
guage was  employed  which  courts  of 
the  highest  respectability  have  held 
to  warrant  either  an  entry  in  full 
or  by  an .  identifying  reference. 
Under  the  modem  methods  of  con- 
ducting legislative  business,  and 
preserving  bills  and  joint  resolu- 
tions, the  action  of  the  two  houses 
and  the  contents  of  proposed  amend- 
ments can  be  as  safely  and  as  surely 
preserved  by  one  manner  of  entry 
as  the  other.  The  legislature  having 
adopted  a  construction  sustained  by, 
perhaps^  the  greater  weight  of 
authorily, — orie  which  does  not  de- 
feat any  object  int^ided  to  be  se- 
cured by  tiie  Constitution, — such 
action  on  its  part  is  entitled  to  con- 
sideration by  this  court  in  ascertain- 
ing what  interpretation  shall  be 
given  to  the  language  under  discus- 
sion." 

The  Constitution  of  Maryland 
provides,  as  does  ours,  that  a  pro- 
posed amendment  shall  be  entered 
on  the  journal.  The  supreme  court 
of  that  state,  in  Worman  v.  Hagan, 
78  Md.  152,  21  L.R.A.  716,  27  Atl. 
616,  in  passing  upon  the  sufficiency 
of  the  entry  of  a  proposed  amend- 
ment which  read,  "An  Act  to 
Amend  Section  One  of  Article  Seven 
of  the  Constitution  of  This  State," 
said :  "We  find  that  the  legislature 
by  the  Act  of  1890  (chapter  266) 
proposed  an  amendment  to  §  1  of 
article  7,  and  that  the  act  was 
passed  by  three  fifths  of  all  the 
members  elected  to  each  house.  It 
was  stated  on  the  journal  of  each 
house  that  'An  Act  to  Amend  Sec- 
tion One  of  Article  Seven  of  the  Con- 
stitution of  This  State'  was  passed ; 
and  the  yeas  and  nays  are  set 
forth,  being  more  than  three  fifths 
of  all  the  members  elected  to  each 


house.  The  requirements  of  the  Con- 
stitution  were  in  all  respects  ob- 
served, unless  it  is  necessary,  as 
maintained  by  the  appellants,  that 
the  act  should  be  set  out  verbatim 
on  the  journals.  Each  house  had  the 
bill  in  its  possession  vfhea  it  passed 
it ;  and  the  bill  was  fully  and  cleaiiy 
identified  by  its  title.  There  would 
have  been  no  greater  certainty  if 
every  word  of  it  had  been  recited. 
We  must  fifive  a  reasonable  construc- 
tion to  the  words  of  the  Constitu- 
tion. There  was  but  one  bill  with 
this  title.  The  entrira  on  the  jour- 
nals of  the  two  houses  that  this  bill 
had  been  passed  by  the  yeas  and 
nays,  which  were  stated,  described 
their  legislative  action  as  distinctly 
as  it  could  be  expressed.  The  yeas 
and  nays  were  associated  as  closely 
as  possible  with  the  enactment  con- 
tained in  the  bill ;  that  is  to  say,  with 
the  proposed  amendment.  It  was 
not  in  the  power  of  any  person  to 
mistake  the  meaning  of  the  entry." 

We  have  reviewed  every  case  that 
has  been  called  to  our  attention,  or 
which  we  have  been  able  to  find, 
throwing  any  light  upon  the  ques- 
tion  under  consideration,  and  we 
are  of  the  opinion  that  the  author- 
ities, when  carefully  analyzed,  will 
be  found  to  be  opposed  to  the  view 
urged  in  behalf  of  petitioner,  except 
in  the  cases  from  tjie  state  of  Iowa, 
and  the  first  case  in  that  state  on 
the  subject  was  by  a  divided  court 
In  view  of  the  holding  by  the  great 
majority  of  the  courts,  it  would  seem 
that  we  would  not  hesitate  in  reach- 
ing the  conclusion  that  the  entry  in 
the  journal  in  ques- 
tion is  a  sufficient  ^^^^^S^ 
compliance  with  the  ■>••«— e>trr~ia 
constitutional  re-  i«fl?i^,. 
quirements. 

It  is  the  contention  that  the  om- 
stitutional  convention  intended  that 
proposed  amendments  should  be 
spread  in  full,  at  large,  in  ext«iso, 
upon  the  journal,  so  that  no  doubt 
might  arise  as  to  the  provisions. 
This,  in  our  opinion,  is  the  onl;|r  rea- 
son tiiat  can  be  urged  to  sustam  the 
contention ;  yet,  in  view  of  another 
section  of  the  Constitution,  we  do 
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not  think  thfere  is  any  reason  why 
we  should  hold  that  the  constitution- 
al convention  so  intended,  but  there 
are  persuasive  reasons  to  justify  our . 
taking  the  contrary  view.  We  think, 
it  a  fair  presumption  that  the  men 
comprisinsr  the  constitutional  con- 
vention  were  amons;  the  most  learn- 
ed, experienced,  and  careful  men  of 
the  then  territory.  Appreciating 
the  great  importance  of  the  choice 
of  the  language  which  should  be; 
used,  every  word  was  carefully 
weighed.  Hours  were  spent  by  our 
constitutional  convention,  in  some 
instances,  in  considering  Uk  pro- 
priety of  using  a  particular  word. 
When  a  word  is  used  in  a  statute 
or  Constitution,  it 
^^Muoa.      is   supposed    it    is 

sense,  unless  the 
contrary  is  indicated.  A  careful  in- 
vestigation fails  to  show  that  the 
constitutional  convention  used  the 
word  "entered,"  in  the  connection  in 
M^ich  it  is  now  considered,  in  any 
other  sense  than  that  ordinarily 
given  it;  and  that  the  convention 
did  not  mean,  when  it  provided  that 
vihen  a  proposed  amendment  should 
be  "entered"  upon  the  journal,  it 
should  be  spread  thereupon  in  full, 
at  large,  in  extenso,  is,  we  think, 
amply  justified  from  consideration 
of  other  sections  of  the  Constitu- 
tion. Section  18  of  article  4  pro- 
vides that  "all  bills  or  joint  resolu- 
tions" passed  by  each  house  "shall 
be  signed  by  the  presiding  officers 
of  the  respective  houses,  and  by  the 
secretary  of  the  senate  and  the  clerk 
of  the  assembly,*'  and  §  20  of  article 
5  provides :  "The  secretary  of  state 
shall  keep  a  true  record  of  the  official 
acts  of  tjie  legislative  and  executive 
departments  of  the  government,  and 
shall,  when  required,  lay  the  same 
.  .  .  before  either  branch  of  the 
legislature.    .    .    ." 

Thus  we  see  that  ample  provision 
was  noade  for  the  preserving  of  the 
joint  resolutions  which  might  be 
adopted,  in  the  identical  language  in 
which  adopted.  This  seems  to  con- 
clusively show  the  lack  of  necessify 
of  iqnr«wling  joint  resolutions   at 
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large  upon  the  journals,  and  hence 
the  probable  reason  why  the  Consti- 
tution does  not  provide  for  the 
entering  in  full  of  proposed  amend- 
ments thereupon.  In  this  connec- 
tion, we  think  the  language  of  this 
court  in  a  unanimous  opinion  in  the 
case  of  State  ex  rel.  George  v. 
Swift,  10  Nev.  185,  21  Am.  Repi 
721,  wherein  the  constitutional  pro- 
visions mentioned  were  under  con-, 
sideration,  is  conclusive.  The  court 
said:  "Obviously,  then,  the  jour- 
nals have  no  greater  intrinsic  value 
as  evidence  than  the  enrolled  bill, 
which,  in  compliance  with  the  above- 
quoted  provision  of  the  Constitu- 
tion, is  signed  and  attested  by  the 
very  same  officers  ^^o  sign  the  jour- 
nals." 

While  we  do  not  deem  it  neces- 
sary, in  the  light  of  what  has  been 
said,  to  presmt  further  reasons  for 
sustoining  the  sufficiency  of  the 
journal  &itty  questioned  in  this  pro- 
ceeding, it  may  nevertheless  be  of 
interest,  as  well  as  of  value,  to  call 
attrition  to  a  rule  of  law  laid  down 
by  Hawley,  Ch.  J.,  one  of  our  distin* 
guished  predecessors.  The  lan- 
guage to  which  we  allude  will  be 
found  in  the  opinion  in  the  case  of 
State  ex  rel.  Cardwell  v.  Glenn,  18 
Nev.  86,  1  Pac  189,  and  reads  as 
follows: 

"The  Constitution  does  not  deal 
in  details.  In  ctmstruing  the  provi- 
sion in  question  we  must  consider 
the  modes  of  thou^it  which  gave  ex- 
pression to  the  language  used,  in 
connection  wit^  the  usage  and  cus- 
tom pertaining  to  the  duty  of  the 
officer  named  in  the  Constitution,  in 
order  to  determine  what  was  meant. 
Hie  intention  of  those  who  framed 
the  instrument  must  govern,  and 
that  intention  may  be  gathered  from 
the  subject-matter,  the  effects  and 
consequences,  or  from  the  reason 
and  spirit  of  the  law.  Even  where 
the  language  admits  of  two  senses, 
.each  conformable  to  common  usage, 
that  sense  should  be  adopted  which, 
without  ^parting  from  the  literal 
import  of  the  words,  best  harmo- 
nizes with  the  object  whieh  the  f  ram- 
ers  of  the  instrument  had  in  view. 
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'Perhaps  the  safest  rule  of  inter- 
pretation, after  all,  will  be  found  to 
be  to  look  to  the  nature  and  objects 
of  the  particular  powMB,  duties,  and 
rights  with  all  the  lights  and  aids  of 
contemporary  history,  and  give  to 
the  words  of  each  just  such  oper- 
ation and  force,  consistent  with 
their  legitimate  meaning,  as  may 
fairly  secure  and  attain  the  ends 
proposed.'  1  Story,  Const.  §  406a. 
This  rule  is  subject  to  some  qualifi- 
cations, which  it  is  here  unnecessary 
to  discuss.    Id.  §  406.    .    .    . 

"We  glean  from  tdiis  history  that 
the  co-ordinate  departments  of  the 
state  government,  including  among 
its.' -  numbers  several  perstms  who 
were  members  of  the  constitutional 
convention,  have  for  the  past  nine- 
teen 3rears  construed  the  provision 
of  the  Constitution  as  giving  the 
authority  to  the  assistant  clerk  of 
the  assembly  and  the  assistant 
secretary  of  the  senate  to  sign  the 
bills  and  joint  resolutions  which 
passed  the  respective  houses.  1^6 
people  of  this  state  have  acquiesced 
in  that  con^roction,  and  it  has  re- 
ceived the  apparent  sanction  of  the 
courts,  although  it  has  never  before, 
to  our  knowledge,  been  called  in 
question.  Property  and  ot^er  rights 
have  vested,  and  ought  not  to  be 
overthrown  unless  it  is  manifest 
that  the  construction  given  by  the 
other  departments  is  absolutely  er- 
roneous. Ema  in  such  cases  couits 
of  great  ability  have  hesitated,  and, 
in  some  extreme  cases,  refused,  to 
declare  the  law  unconstitutional. 
But,  from  the  views  we  have  ex- 
pressed, it  will  be  observed  that  we 
do  not  consider  the  construction,  as 
given  by  the  other  departmaits,  er- 
roneous. We  believe  it  is  correct; 
still,  if  it  is  not  free  from  doubt, — 
and  that,  it  seems  to  us,  is  the  most 
that  can  be  said, — it  is  clearly  our 
duty  to  give  some  weight  to  the  con- 
struction which  has  been  deliberate- 
ly given  by  the  legislative  and  ex-  . 
ecutive  departments.  Evans  v.  Job, 
8  Nev.  338.  "Great  deference  is  cer- 
tainly due  to  a  legislative  exposition 
c^  a  constitutional  provision,  and 
especially  when  it  is  made  almost 


contemporaneoucdy  with  such  pro- 
vision, and  may  be  supposed  to  re- 
sult from  the  same  views  of  policy 
and  modes  of  reasoning  which  pre- 
vailed among  the  framers  of  the  in- 
strument expounded.'  People  ex  rel. 
Gallup  V.  Green,  2  Wend.  275." 

See  also  6  R.  C.  L.  68. 

The  force  of  this  language  will  be 
readily  realized,  in  view  of  the  fact 
that  at  an  early  period  in  the  history 
of  this  state  a  proposed  constitution- 
al amendment  was  adopted,  and  the 
journal  entry  thereof  was  not  in 
full,  but  was  in  the  nature  of  an 
identifying  reference  only.  See 
journal  of  the  assembly  1879,  ninth 
session,  at  page  301,  i^elative  to 
Senate  Joint  Resolution  No.  28«  and 
senate  journal  of  the  sam»  session, 
at  page  221,  rdatire  to  the  same 
resolution. 

It  is  urged  by  the  learned  attorney 
general  that  the  courts  should  not 
hold  the  amendment  to  the -Consti- 
tution in  question  invalid,  for  the 
reason  that,  if  we  were  to  do  so,  it 
would  necessarily  follow  that  many 
important  laws  upon  the'  statute 
books  would  be  affected  thereby, 
among  which  he  enumerates  the 
act  providing  for  the  prosecution  of 
felonies  by  information,  the  law 
conferring  the  right  of  suffrage 
upon  the  women  of  the  state,  certain 
laws  relative  to  taxation,  and  laws 
pertaining  to  bonds  for  highway  im- 
provements. Respectable  authority 
exists  sustaining  the  contention 
made,  but,  in  view  of  tiie  conclusion 
we  have  reached,  we  do  not  deem  it 
necessary  to  pass  upon  this  point, 
and  for  the  same  reason  we  do  not 
think  that  we  need  to  review  other 
points  urged  upon  us  in  behalf  of 
respondent. 

We  come  now  to  the  second  con- 
tention made  in  behalf  of  petitioner. 
After  setting  forth  the  fact  that  the 
district  attorney  had  elected  to  have 
the  justice  of  the  peace  hold  a  pre- 
liminary hearing,  and  that  the  jus- 
tice made  an  order  directing  that  a 
preliminary  hearing  be  had  upon  the 
charge,  the  petition  alleges  "that 
said  proceedings,  election,  and  order, 
and  the  whole  thereof,  ttn  oontreiT 
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ia  law  and  void,"  for  the  reason: 
that  the  juatke  of  Hie  peace  has  ii« 
jurisdiction  to  procjoed  with  a  jtre- 
Uminaiy  hearins  upon  the  gronBd 
that  the  district  court  has  bo  juris-, 
diction  in  miadfieoeanor  cases.  To 
sustain  the  Qwtention  our  attention 
ia  invited  to  the  case  of  Moore  v. 
Orr,  30  Nev.  45S,  96  Fac  398.  W« 
have  no  doubt  but  that  the  court 
zeachcjd  the  correct  conclusion  in 
that  case;  and  should  the  justice  of 
th9  peace  go  through  the  formaiity 
of  holding  a.  preliminary  hearing, 
and  at  the  conclusion  thereof  order 
that  the  petitioBev  be  held  to  answer 
to  the  district  court,  we  are  not  pre- 
pared to  say  that  jurisdiction  would 
be  acquired  by  the  district  court  to 
proceed  with  the  trials  On  the  other 
hand,  if  the  contrition  of  p^itioner 
to  the  effect  that  the  election  of  the 
district  attorney  and  the  ordcar  of 
the  justice  that  a  preliminary  be 
held  are  null  and  void,  such  action 
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aisxtia,  m  legal  effect,  as  though  it 
had  never  heoi  taken,  and  the  jus- 
tice of  the  peace  has  c<»npiete  juris- 
dictieai  to  proceed  to  trial  upon  the 
merits.     Thtts,  asaiumng  the  con- 
tention of  leanied  counsel  for  peti- 
tifoner  to  be  oorrccst 
as  to  the  law,  for  us  H«fc«»«  ompiw- 
to  undertake  to  pass  hcyo>it  inrfie 
i^on  the  htgal  qaes-  Vo^Jl^rwiu  ..t. 
tioa  until  a  court 
which  is  without  jurisdiction  pro- 
ceeds to  exerdae  jurisdiction  would 
be  to  pnss  upon  a  moot  ^aestion — > 
something  courts  invariably  refuse 
to  dOb     Pacific  live  Stock  Co.  v. 
Mason  V^ey  Mines  Co.  89  Nev.  106, 
163  Pae.  431. 

It  follows  from  what  we  have  said 
that  tht  writ:  heretofore  iBstte4  here> 
ta  must  be  diadiargi^  the  petitiotoer 
remanded^  and  these  pinoeduagi  dis^ 
oussed.  I 

It  is  80  ordered. 

Sanders  and  Da^er,  JJ.,  concur. 


ANNOTATION. 

Constriiction  of  requirement  that  propoaed   constitutional 

entered  in  joumala. 


ameiMlment  be 


I,  Wher*  Constitution  .requires  "entry" 
of  ameadmenkt. 
a.  View  that  entry  most  be  in  faU* 

1227. 
bw  View  that  «)try  need  not  be  ia 
fan,  1228. 
n.  Where  Constitution  requires  "entry  in 
full"  of  amendment,  1230. 

/.  Where  ConstUution  reqttlrea  "entry^ 
0f  awienfTmettt. 

•.  Fl0t9  that  entry  must  be  in  full. 

In  some  jurisdictions  it  is  held  that 
nnder  a  requirement  that  a  proposed 
amendmoit  must  be  entered  on  the 
journals  of  each  house  of  the  legis- 
lature the  fuU  text  must  be  so  entered, 
and  a  failure  to  do  so  constitutes  a 
fatal  detect,  rendering  nugatory  the 
vhole  amendment,  notwithstanding  its 
subsequent  ratification  by  the  people. 
State  ei:  rel.  Bailey  v.  Brookhart 
(1901)  118  Iowa,  250,  84  N.  W.  1064; 
Koehler  v.  Hill  (1883).  GO  lewa,  643, 
14  N.  W.  788,  16  N.  W.  609;  McMiUen 
V.  Blattner  (1885)  67  Iowa,  287,  26  M. 


W.  245.  And  see  People  ex  rel.  Kent 
County  V.  Loomis  (1904)  135  Mich. 
556,  98  N.  E.  262,  8  Ann.  Cas.  751. 

In  Koehler  v.  Hill  (1883)  60  Iowa, 
543,  14  N.  W.  738,  an  action  to  recover 
for  beer  sold  and  delivered,  it  ap- 
peared that  the  electors  of  the  state 
had  ratified  an  amendment  to  the  Con-, 
stitution,  prohibiting  the  manufacture 
and  sale  of  intoxicating  liquors.  The 
question  presented  was  whether  the 
amendment  had  been  constitutionally 
agreed  to  and  adopted.  The  Consti- 
tution provided  that  "any  amendment 
«t  amendments  to  this  Constitution 
may  be  proposed  in  either  house  of 
the  general  assembly;  and,  if  Ae  same 
shall  be  agreed  to  by  a  majority  of 
the  members  elected  to  each  of  the 
two  houses,  such  prepesed  amendment 
shall  be  entered  on  their  journals, 
with  the  yeas  and  nays  taken  tiiere- 
on."  In  eonstroing  this  provision  the 
court  held  that  it  waa  intended  that 
the  proposed  amendment  should  be  en- 
liored  at  length  in  the  journal.     The 
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court  said,  in  this  connection :  "The 
evident  intent  of  the  Constitution  is 
that  the  proposed  amendment  should 
be  entered  at  length  on  the  journal, 
or,  at  least,  so  entered  as  to  leave  no 
reasonable  doubt  as  to  its  provisions. 
This  must  be  so,  or  the  entering  of  the 
yeas  and  nays  can  be  as  readily  dis- 
pensed with  as  entering  the  resolu- 
tion»  and  yet  this  is  the  constitutional 
mode  of  ascertaining  whether  a  ma- 
jority of  the  members  elected  to  each 
house  agreed  to  the  amendment"  See 
to  the  sMne  eifect  McMillen  v.  Blatt- 
ner  (1886)  67  Iowa,  287,  26  N.  W.  246; 
State  ex  rel.  Bailey  v.  Brookhart 
(1901)  113  Iowa,  260,  84  N.  W.  1064. 

In  People  ex  rel.  Kent  County  v. 
Lo<Hnls  (1904)  186  Mich.  666,  98  N. 
W.  262,  8  Ann.  Gas.  761,  it  appeared 
that  an  amendment  was  proposed  and 
passed  in  the  house,  and  entered  in 
full  in  the  house  journal  as  passed. 
It  was  amended  and  passed  in  the  sen- 
ate, and  entered  in  full  in  the  senate 
journal  as  amended.  The  house 
agreed  to  the  amendment,  but  did  not 
cause  the  amendment  as  amended  to 
be  entered  in  full  in  its  journal.  The 
constitutional  provision  governing  the 
submission  of  amendments  required 
that  an  amendment,  when  agreed  to  by 
two  thirds  of  the  members  of  each 
house,  "shall  be  entered  on  the  jour- 
nals, respectively,  with  the  yeas  and 
nays  taken  thereon."  Reviewing  the 
authorities  the  court  said  by  way  of 
dictum:  "Those  cases  which  require 
an  entry  of  the  resolution  in  full,  as 
passed,  have  much  the  better  of  the 
argument"  It  was,  however,  held 
that  the  journal  entries  as  made 
showed  the  amendment  in  full  and 
were  sufiScient.  See  to  the  same  effect 
Re  Senate  File  (1889)  26  Neb.  864,  41 
N.  W.  981,  wherein  a  similar  entry  was 
held  to  be  sufficient.  See  also  Nesbit 
V.  People  (1894)  19  Colo.  441,  36  Pac 
221,  stated  at  length  in  II.  infra. 

The  entry  of  a  proposed  amendment 
in  the  journals  by  the  secretary  of 
state  has  been  held  to  be  within  the 
terms  of  the  Constitution  requiring 
that  amendments  "shall  be  entered" 
on  the  journals  of  both  houses.  It 
was  so  held  in  State  ex  reL  Morris  v. 
Mason  (1891)  43  La.  Ann.  640,  9  So. 


776.  It  was  contended  that  the  entry- 
was  made  without  previous  authority 
from  the  senate.  The  authority  of 
tiie  secretary  of  state  to  enter  the 
amendment  was  questioned,  whereas 
his  authority  to  enter  the  yeas  and 
nays  was  unquestioned.  The  court 
said  that  failure  of  the  secretary  to 
enter  one  would  have  resulted  just  as 
fatally  to  the  proposed  amendment  as 
failure  to  enter  the  other;  and  the 
tacit  admission  of  the  correctness  of 
one  entry  left  the  inference  of  th« 
correctness  of  the  other. 

b.  View  that  «ntry  need  not  be  tn  /tett. 

In  the  majority  of  jurisdictions  a  re- 
quirement that  a  proposed  constitu- 
tional amendment  shall  be  entered  in 
the  jouHials  of  the  legislature  by 
which  it  is  proposed  is  not  construed 
to  mean  that  it  must  be  set  out  ver- 
batim in  the  legislative  journals,  but 
full  and  clear  Identification  by  title 
on  the  journals  is  sufficient  to  make 
the  amendment  valid  after  its  adop- 
tion by  popular  vote. 

California.  —  People  ▼.  Strother 
(1885)  67  Cal.  624.  8  Pac.  883;  Thorn- 
ason  V.  Buggies  (1886)  69  Cal.  465, 
11  Pac.  20;  Oakland  Paving  Co.  v. 
Tompkins  (1887)  72  Cal.  6,  1  Am.  St 
Rep.  17,  12  Pac.  801;  Thomason  v. 
Ashworth  (1887)  73  Cal.  73,  14  Pac. 
615.  Compare  Oakland  Paving  Co.  v. 
Hilton  (1886)  69  Cal.  479,  11  Pac.  8; 
Hilton'v.  Heverin  (1886)  —  Cal.  — , 
11  Pac.  27. 

Flmida.— West  v.  State  (1906)  60 
Fla.  164,  39  So.  412. 

Idaho.— MeBee  v.  Brady  (1909)  15 
Idaho,  761,  100  Pac.  97. 

Kansas.  —  Constitutional  Prohib- 
itory Amendment  (1881)  24  Kan.  709. 

Maryland.  —  Worman  v.  Hagan 
(1898)  78  Md.  162,  21  L.R.A.  716,  27 
Atl.  616. 

North  Dakota.— State  ex  rel.  Twich- 
ell  V.  Hall,  —  N.  D.  — ,  171  N.  W.  2W. 

South  oiakota. — State  ex  rel.  Adama 
V.  Herried  (1897)  10  S.  D.  109,  72  N. 
W.  93. 

Utah.— Lee  v.  Price,  —  Utah,  — ,  181 
Pac.  948. 

Washington. — Gottstein  v.  Lister 
(1916)  88  Wash.  462.  163  Pac.  695. 
Ann.  Cm.   1917D.   1008;   Cadihee   ▼. 
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Phelps  (1913)  76  Wash.  314,  186  Pae. 
367. 

Wisconsin. — State  ex  rel.  Postel  v. 
Marcus  (1916)  160  Wis.  354,  162  N. 
W.  419. 

In  Woman  v.  Hagan  (Md.)  suprai> 
the  court  constrood  th«  fourteenth 
article  of  the  Constitntion,  providing 
thaft.ttie  general  aasembly  may  pro- 
pose amendments  to  the  Constitution, 
IMTOvided  that  th«  same  shall  stand 
whon  amended  and  passed  by  three 
fifths  of  «11  the  monbers  of  «aeh  of 
the  two  houses  "by  yeas  and  nays,  to 
.be  entered  on.  the  journals  with  the 
-proposed  amendment.".  It  was  stated 
■in  the  journal  of  each  house  tlwt  "an 
act  to  amend  9  1  of  article  7  of  the 
Constitution''  was  passed;  and  the 
yeas  and  nays  were  set  forth.  It  was 
contended  that  tiie  amendment  was 
invalid,  not  halving  been  entered  ver- 
batim on  the  journals  as  required  by 
the  Constitution.  It  was  held  that  the 
amendment  was  entered  in  the  journal 
sufficiently. 

In  Oakland  Paving  Co.  v.  Tompkins 
(1887)  72  Cal.  5,  1  Am.  St  Rep.  17, 12 
■Pac.  Ml,  the  question  submitted  was 
whether  the  constitutional  amendment 
No.  1,  ratified  by  the  electors  at  the 
gmeral  deetion  in  1884,  being  an 
amendment  to  §  19,  article  11,  was 
proposed  according  to  §  1,  article  18, 
«f  the  Constitution,  providing  that  an 
amoidment  shall  be  entered  in  the 
-  joamals  with  the  yeas  and  nays  taken 
thereon.  The  amendment  was  not 
copied  into  the  journal,  but  there  was 
entered  an  identifying  reference;  that 
is,  it  was  proposed  as  a  senate  bill  and 
was  r«fened  to  by  title  and  number, 
and  yeas  and  nay*  entered  as  directed. 
It  was  held  that  there  was  sufficient 
entry  within  the  meaning  of  the  con- 
stitutional requirement.  See  to  the 
same  effect  Thomason  v.  Ashworth 
(1887)  73  ObL  78,  14  Pac.  615.  Com- 
pare the  earlier  California  cases  hold- 
ing contra  (Hilton  v.  Heverin  (1886) 
—  Cat.  — ,  11  Pac.  27  and  Oakland 
Paving  Co.  v.  Hilton  (1886)  68  CaL 
479,  11  Pac,  8),  in  each  of  which  the 
decision  was  by  a  divided  court,  with 
one  or  more  justices  absent,  and  less 
than  a  majority  of  the  court  concur- 
ring on  this  point. 


A  proposition  for  an  amendment  to 
the  Constitution,  entered  in  full  on  the 
senate  journal  and  by  tiUe  only  on 
the  journal  of  the  house,  was  held  a 
snfllcient  entry  within  the  meaning  of 
the  Constitution,  in  State  ex  rel.  Ad- 
ams V.  Herried  (1897)  10  S.  D.  109,  72 
N.  W.  98.  The  eonstitutiosal  provi- 
sion involved  in  that  ease  was  to  the 
effect  tiiat  a  "proposed  amendment  or 
wneadmaita  ehall  be  entered  en  tiieir 
journals." 

In  State  ex  rel.  Postel  ▼.  Marcua 
(1015)  160  Yfla.  8S4,  162  N.  W.  41«, 
tiie  tntry  of  ^e  proposed  amendment 
to  the  Constitution  was  made  on  the 
assembly  journal  by  number  and  titie, 
and,  at  the  time  it  was  adopted,  it  was 
ent«red  in  the  senate  journal  in  the 
same  way.  The  resolution  was  re- 
ferred to  tiie  committee  en  elections, 
was  reported  back  for  passage  and 
amendBMSts  (aimply  correcting  inuaa- 
terial  variances),  and  adopted  by  yea 
and  nay  vote,  at  which  time  it  was 
entered  in  the  assembly  journal  at 
large  in  its  final  form.  The  Consti- 
tution required  that  it  should  be  en- 
twed  in  the  journals  of  both  houses. 
It  was  held  that  this  constitutional 
provision  did. not  make  imperative  en- 
tiy  in  full  in  the  journals  of  botl> 
houses. 

In  Gottstein  ▼.  Lister  (1916)  88 
Waak.  462,  168  Pac.  695,  Ann.  Cas. 
1917D,  1008,  it  was  held  that  an  entry 
on  the  journal  referring  to  the  pifp- 
posed  amendment  in  the  language  of 
the  titie  to  the  proposing  act  is  sufi^- 
eient,  without  copying  on  the  journals 
the  proposed  amendment  in  full.  S^ 
to  the  same  effect  Cudihee  v.  Phelps 
(1913)  76  Wash.  814,  136  Pac  867. 

In  West  V.  State  (1906)  60  Fla.  16^, 
39  So.  412,  it  was  held  that  the  failuire 
to  enter  a  constitutional  ameadmeat 
at  large  on  the  journals  did  not  inval- 
idate the  amendment,  the  decision  be- 
ing put  on  the  ground  that  the  effect 
of  the  ratification  by  the  people  was 
not  to  be  destroyed  by  the  omissipn 
of  a  ministerial  act.  .'See  to  i^e  same 
effect  Constitutional  Prohibitory 
Amendment  (1881)  24  Kan.  709. 

In  State  ex  rel.  Stevenson  v.  Tufiy 
(1887)  19  Nev.  391,  3  Am.  St.  Rep.  895, 
12  Pac.  835,  a  proceeding  was  brought 
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for  the  purpose  of  testing  the  validity 
of  an  ameadment  to  the  >  Constitutioa 
authorieing  the  investnjient  of  mon^rg 
pledged  to  edacational  purposes  la 
bonds  of  any  itt*to  of  the  United 
Stateat-  The  Oonfttitntioa  provided 
that  if  a  proposed  amendment  be 
agreed  upon  by  a  raajocity  of  all  thfe 
■members. of  each  of  the  two  houses, 
-such  azaendateht  should  be  entered  ia 
theif  reapeotiTe  -jousBalB.  The  court 
held  that  failure  to  enter  the  proposed 
amendtn^t  in  full  rendered  it  void, 
saying :  "If  any  provision  of  the  Con- 
stitution sbMld  be  regarded  as  man^ 
atoiyw  it  is  when  it  pMvides  for  its 
.own  Miendmsnt"  But  in  the  reported 
.ca»e  (Ex.:  paetb  Miim^  Mite,  1216) 
State  ex  rel.  Stevenson  v.  Tv&f  is  dis- 
tinguished on  the  ground  that  in  that 
oase  it  appeared  that  no  entry  wfaat- 
-«ver  was  made,  and  the  courti  hoids 
-that  an  entry  by  idontnifymg  reference 
issafiicient.' 

//.  Wluire  Conetitution  roquirea  ".entty 
in  fuU"' of  amendment. 

Though  the  ConaUtution  specifical- 
ly provides  that  the  amendtnett  must 
•be  entered  ia  full;  slight  irregulariti^ 
-in  protcdure  will  not  be  fatsL  Thus, 
in  People  ex  rel.  Elder  v.  Sours  (1908) 
31  Colo.  369,  102  Am.  St.  Rep.  84,  74 
Pac.  l'S7,  a  proposed'amendment  tt)  the 
Constitution  nvas  introduced  tk  the 
flenato,  and,  before  final  pastage,  was 
amended  by  striking  out  certain 
words,  but  was  not  materially  changed 
in  moantog.  It  ftBB  transiMtted  to  the 
"house,  and  the  house  journal  showfrd 
t^at  Uo' amendment  was  mttde.or  of- 
fered i<i  ^e  house,  but  by  a  elerieal 
error  it  was  entered  in'  Ml  on  the 
house  journal  as  it  was  originally  in- 
troduced in  the  senate.  The  court 
held  that  the  constitutioiiffl  provision 
requiring  that  proposed'  amendments 
should  be  entered  in  full  upon  the 
journal  of  both  houses  was  satisfied, 
and  the'  amendment  tvas  not  invalid 
because  of  the  difference  between  the 
joamat  entries  of  the  two  houses. 
The  court  said :  "This  amendment, 
as  were 'the  amendments  in  Kansas, 


.was  discussed  for  nearly  a  year  before 
its  submission  to  the  people;  it  bore 
the  indorsement  Of  every  politicid 
party;  it  received  at  the  polls  more 
votes  than  were  theretofore  cast  for 
any  other  amendment  submitted  to  the 
fieople»  It  is  shdwn  beyond  a  reaMa- 
■able  doubt  that4he  bill  as  amended 
•passed  the  house;  and  if  the  will  of 
the  people  is  to  be  thwarted  by  the 
design  or  carelemnass  of  ah  employee 
of  the  legislature,  tlMn  are  the  fonada- 
toons  of  our  goveminent  unstoble  and 
'»n«MhKring/' 

In  Nesbil;  v.  People  (1894)  19  Gel*. 
441,  86  Pac.  221,  under  a  constitation- 
al  provistcB  requiring  amendments  to 
be  entered  "in  full"  on  tiw  joomals, 
it  was  held  that  an  amendment  was 
sufficiently  entered  where  it  was  en- 
tered in  full  on  tiie  house  journal- as 
-proposed,  and  there  passed  aiid  'en- 
tered in  full  en  the  senate  journal  as 
amended,  the  house  .journal  showing 
.concurrence  with  the  senate  amend- 
ments, but  not  containing  the  measure 
is  fttU  as  finally  passed.  But  in 
Durfee  V.  Harper  (1899)  22  Mont  S54, 
66 -Pac.  582,  the  eourt  held  to  be  mand- 
atory, a  oonstittttuuiai  provision  that 
'^proposed  amendments  should  he  en- 
tered "in  fall"  on  the  respectitre  jour- 
nals  of  the  two  houses  oAthe'UssemfaiT. 
It  ajppeared  that  the  nmendnent  m 
.controversy  was  never  entered  on  Qk 
■journals.  The  oaart  held  thaiifiie  dis- 
obedience of  tiM  mandate  nf  4lw  Oaa- 
stitution  nuUifled  the  unendment,  mj- 
ing:  "We  cotMdude^  ^berefiOrh,  that 
the  failure  to  enter  on  the  legisiatiTe 
journals  the  proposed  aneadment  u>- 
■der  which  Judge  Henry  tM»  invited  to 
sit  was  a  disebedieww  ef  the  Gousti- 
tution  itself,  and  -that  our  d«^  i»  a- 
.  pounding  the  suprome  law  oompeia  W 
to  decide  that  the  proposed  amendnMBt 
never  was  proposed  as  reqaired,  and 
therefore  never  ought  te  have  been 
submitted.  It  was  a  nullity  before  it 
reached  the  people,  and  was  not  an- 
imated by  them,  because  their  own 
solemn  commands  empowdrin^  its  pro- 
■po'sal,  and  specifying  the  mode  there- 
of, had  been  entirely  ignored  by  the 
proponent.*  M.  J.  Q. 
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WALLACE  L.  SCHAMBS,  Trustee,  etc.,  of  H.  D.  Fowler„Bankrupt,  Appt. 

and  Plflf.  in  Err.,      , " 

FIDEUTY  &  CASUALTY  COMPANY  of  New  York. 
(Two  cases.) 

Vt^ted  StatM  Circuit  Conrt  of-  Appeala,  SUeth  Circuit —>  April  «,  iai9. 

'         •     (^  Fed.  65.) 

nMOrance  -^  judlrnent  -^  as  loss  within  hideMnity  policjri 

1,  Insolvency  through  a  judgment  ;f  or  malpractice  in  whidk  the  estate 
pays  only  a  small  percentage  of  the  claims  a^nst  it  is,  within  a  policiy 
insuriiig  against  loss  fr6m  liability  inCiposed  \>y  Ibw  ut>on  iniaured  for  mal- 
practice, and  imposing  upon  insurer  the  duty  of  defending  suits  brought 
against  insured  until  final  decision,  or  settlement  and  recovery  may.  be 
had  ior'the  full  aakwunt  of  the  poliey  if  the  jiidgn\enjt  lusftinst^.^sujHyi 
meliBS  suidi  aniount.  -  ; 

{rSi0«  mte  on  thia  que8ti(m  beginning  on  ftage  1240} 


Action  —  character  —  law  er  equity.. 

2.  An  action  by  a  bankruptcy  trus- 
-tee  to  recover  On  a  policy  of  indem- 
nity insurance  insuring  the  bankrupt 
against  liabili^  fbr  certain  acts  is  at 
]«w,  and  sot  in  equil7. 

rs*e  10  B.  C.  U  868;  14  R.  0.  L. 
141£4 


Insurance  —  Construction  —  against 
•    Insurer;"'      • 

3.  Ambiguities  in  insurance  policies 
are  solved  against  the  interest  of  the 
'insurer.        -    . 

[See  14  R.C.L,  926.3        •     ' 


Appeal  by  plaintiff  from,  and  erro*  to,  •ftie  Oistrkt  Court  of  the  United 
States  for  the  Eastern  Division  ©f  the  Northern  Dlstritt  of  Ohio  (Westen- 
hav(gr,.J.y  to  review  a  judgment  in  favor  of  defendant  in  ah  action  brought 
to  reoover  on  s  policy  of  indemnity  insurance.  Appeal  dismissed:  jivdg- 
menst  remraed  on  writ  of  £rrm: 


Stotemeart  by  Denteon,  Cireait 
J«rfg*f: 

The  bnakrupt,  Fowter,  was  a  sur- 
geon. '  He  carried  vfl\h  the  appellee 
<faeiMnftf ter-  called  the  company)  a 
pcHicy  of  soi-ealled  I&ability  insurance, 
limited  to  $5;000.  An  action  for 
tnalpraictice  was  brought  against 
Tiim  by  one  Raihsfoi'd.  The  com- 
paiqr  assumed  the  defense  of  the 
suit.  'Rainsftffd  Obtained  judgment 
for  $10»D00'.  T&e.c<Hnpany.  with  the 
consent  of  the  assored,  decided  not 
to  prDse<jute  any  proceeding  for  re- 
view. Thereupon  Dr.  Fowler  filed  .a 
voluntary  petition  and  was  adjudged 
a  bankrupt.  He  scheduled  this 
judgment  as  his  only  debt,  and 
showed  assets  of  some  $400.  The 
trustee  in  bankruptcy,  after  provid- 


ing for  expenses,  paid  a  2  per  cent 
dividend  ufn^  this  claims—the  O30t\y 
one  proved,--*nd  thereupon  brought 
this  action  m  the  <ourt  below  to  re- 
cover from  the  company  the  $5,000 
named  in  the  policy.  The  company 
claimed  it  wfis  liable  only  for  what 
Dr.  Fowler  or  his  trustee  had  pai(d 
to  Bainsford,  viz.,  $200.  The  trial 
court  took  this  view,  and  from  a 
judgment  accordingly  the  trustee 
prosecutes  both  error  and  appeal.  • 
That  portion  of  the  policy  wbioh 
directly  in4)ose8  liability  reads  as 
follows:  "{1^  company]  does 
hereby  agree:  <1>  To  indemnify 
the  .  .  .  assured  agains€  loss 
from  habSity  imposed  h^  law'xQMm 
the  aasnzed  far>daona39es''oiil  account 
of  bodily  injuries  or  death  suffered 
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by  any  person  or  persons  in  conse- 
quence of  any  malpractice,  error,  or 
mistake  of  the  assured.  . " .  .  (2) 
To  defend,  in  the  name  and  on  be- 
half of  the  assured,  any  suit 
brousrht  against  the  assured,  etc." 
Later  clauses  specifically  provided 
(7)  that  the  company  would  con- 
tinue the  defense  of  anv  such  suit 
"until  a  final  decision  is  rendered 
in  the  assured's  favor,  or  until  the 
case  has  been  appealed  to  the  hisrh- 
est  court  to  which  an  iH;>peal  can  be 
..taken,  or  untU  the  suit  has  been  set- 
tled with  the  written  consent  of  the 
assured,"  and  (9)  that  the  assured 
should  not  "voluntarily  assume  any 
liability  nor  incur  any  expense,  .  .  . 
nor,  except  at  his  own  cost,  settle 
any  claim,  nor  ,  .  .  interfere  in 
any  negotiations  or  legal  proceed- 
ings conducted  by  the  company  on 
account  of  any  claim." 

Argued  before  Warrington,  Knap- 
pen,  and  Denison,  Cireuit  Judges. 

Mr.  Loais  H.  Winch  for  appellant 
and  plaintiff  in  error. ' 

Mr.  H.  BL  Roberts  for  appellee  and 
defendant  in  btror. 

Denison,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  petition  by  which  the  action 
.  was  begun  did  not  undertake  to  clas- 
sic itself  as  a  declaration  <i^  law 
or  a  bill  in  equity.  It  was.  docketed 
as  if  in  equity,  but  asked  no  specific 
relief  of  any  kind,  excepting  a 
money  judgment.  ^The  answer  did 
not  deny  jurisdiction  in  equity.  The 
case  was  submitted 
to  the  district  judge 
upon  an  agreed 
statement  of  facte.  We  fail  to  see 
any  color  of  right  to  proceed  in 
equity,  which  would  be  sufficient  to 
support  equity  jurisdiction,  even  in 
the  presence  of  as  much  of  a  waiver 
as  the  parties  can  n^ake  (Toledo 
Computing  Scale  Co.  v.  Computing 
Scale  Co.  (  C.  C.  A.  6)  74  C.  C.  A. 
89, 142  Fed.  919,  923,  and  we  think 
the  action  must  be  considered  to  be 
at  law.  It  follows  that  the  appeal. 
No.  3282,  must  be  dismissed,  and  the 
merits  of  the  case  will  be  considered 
under  the  error  proceedings.  No. 
3286. 


Actloi 
•eter— laiir  •> 


Upon  the  merits,  the  controlling 
question  is  this:  Did  the  company 
indemnify  against  any  part  of  the 
Rainsfbrd  judgment  which  Dr. 
Fowler  or  his  estate  had  not  paid? 
The  question,  in  some^K^t  analo- 
gous cases,  has  been  considered  to 
be  whether  the  indemnity  was 
against  liability  or  was  only  against 
ultimate  loss,  and  there  is  supposed 
to  be  a  sharp  conflict  of  authority 
between  the  cases  which  classify 
such  policies  in  one  or  the  othor 
categozy,  although,  when  we  come 
to  consider  the  peculiar  language  of 
this  policy,  we  do  not  find  any  em- 
barrassing conflict.  . 

In  policies  of  this  nature,  the  dis- 
tinction was  early  recognized  be- 
tween insurance  against'  liability 
and  indemnity  against  danaages. 
GUbert  v.  Wiman,  1  N.  Y.  650,  49 
Am.  Dec.  359.  In  view  of  this  dis- 
tinction, it  became  commoQ  to  insert 
in  such  policies  the  provision  known 
as  the  "no  action"  clause,  which  pro- 
vided that  (e.  g.)  "no  action  shall 
lie  against  the  company  as  respects 
any  loss  under  this  policy,  unless  it 
shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him 
in  satisfaction  of  a  judgment  after 
a  trial  of  the  issue." 

Under  such  "no  action"  poH^,  it 
was  held,  in  Massachusetts,  that 
the  plain  and  express  language  of 
the  policy  must  be  givepi  ^ect,  and 
that  the  duty  to  indemnify  did  not 
arise  until  the  judgment  was  paid. 
Connolly  v.  Bolster,  187  Mass.  266, 
72  N.  E.  981.<  The  result  in  this 
Massachusetts  case  has  been  quite 
generally  adopted  in  cases  involv- 
ing "no  action"  policies;  and  the 
presence  of  this  clause  has  usually 
been  given  the  controlling  force 
which  it  seems  to  merit.'    On  the 

1  Frye  v.  Bath  Gas  A  E.  Ck>.  97  He.  241. 
69  L.R.A.  444.  94  Am.  St  Kep.  50«.  64  AU. 
896;  Carter  v.  ^tna  L.  Ins.  G».  76  Kan. 
276.  11  L.R.A.(N.8.)  1156,  91  Pa«.  178; 
Cushman  v.  Carbondale  Fuel  Co.  122  lova, 
666, 98  N.  W.  609;  Finley  v.  United  States 
Casualty  Co.  113  Tenn.  592,  602.  88  S.  W. 
2.  3  Ann.  Caa.  962;  Fidelity  ft  G.  Co.  v. 
Martin,  163  Ky.  12,  L.R.A.1917P.  924,  ITS 
S.  W.  307;  Stenbom  v.  Brown-Corliss  En- 
^ne  Co.  137  Wis.  664,  20  LJft.A.(N.S.) 
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otfaelr  hand,  it  was  held  in 
Hampshire  that  such  a  policy 
would  be  construed  as  indemnifying 
against  liability  as  soon  as  the  lia- 
bfiity  was  fixed  by  juderment.  Sand- 
ers V.  Frankfort  Marine,  Acci.  & 
Plato  Glass  Ins.  Co.  72  N.  H.  485, 
101  Am.  St.  Rep.  688,  67  Atl.  655. 
TMs  opinion  has  been  followed  in 
oidy  one  case  involving  the  same 
kind  of  policy.' 

The  common  intent  <tf  the  parties 
must  control,  and  there  is,  to  say 
Uie  least,  serious  ^IHeulty  hd  think- 
ing that  the  parties  intended  that 
that  duty  to  indemnify  should  arise 
before  payment  of  the  judgment, 
when  tiiey  have,  in  express  words, 
aaid  that  M  shall  not  arise  until  after 
that  event  Howevelr,  this  case  does 
not  require  us  to  ehoose  as  between 
these  conflicting  views.  This  policy 
was  drawn  by  the  insurer;  the  com- 
pany was  presumably  familiar  with 
the  common  use  and  with  the  ad- 
judged effect  of  this  "no  action" 
clause;  and  it  omitted  that  clause 
from  this  policy.  It  chose  rather  to 
rely  upmi  language  which  lacks 
that  certainty  and  freedom  from 
ambiguity  which  might  have  been 
had,  and  the  language  which  It  se- 
lected most  be  construed  according 
to  the  usual  rules  for  ascertaining 
its  true  tntoit. 

The  plaintiff  contends  that  clause 
2  and  (^e  later  clauses,  the  sub- 
stance of  which  has  been  stated,  are 
ineonslitait  with  clause  1,  and  so 
neotraKxe  what  might  otherwise  be 
thought  tile  plain  linltation  of 
dattse  1.  We  cannot  And  any  sub- 
•lantial  jaiconsiBtency.  The  phrase 
'Ices  from  liabiU^'  necessarily  con- 
tenq^lates  the  existence  of  two 
thk^:  The  precedent  liability  and 
the  resulting  loss.  There  can  be 
no  loss  unless  there  is  a  liability. 
We  may  for  the  moment  allow  de- 
fendant its  interpretation  of  the 
word  "toss,"  and  concede  that  it 
means  only  payment  or  collection. 
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New  and  still  it  would  be  entirely  natural 
that  the  company  should  have  the 
right  to  intervene  and  take  entire 
control  of  the  proceedings  which  fix 
liability,  and  have  the  right  to  de- 
feat that  liability  if  it  could^-even 
against  the  will  of  the  assured.  It 
would  thereby  only  be  protecting 
itself  against  that  ultimate  "loss" 
which  it  had  insured.  Nor  can  we 
think  that  the  word  "defend,"  in 
clause  2,  rightly  means  "successfully 
defoid."  True,  the  covenant  is  to 
defiend  the  siiit,  and  judgment  and 
■execution  are  parts  of  a  salt;  but  to 
say  tiut  an  agreement  to  defend  a 
auit  carries  a  liability  to  pay  the 
judgment  that  may  be  recovered 
would  be  an  extoisi<m  of  the  onrdi- 
nary  meaning  «f  the  word.  If  the 
plaintiff  were  at  liberty  to  consider 
and  rely  upon  clause  7  in  this  con- 
nection, it  might  argue  that  the 
meaning  of  the  covenant  to  defend 
would  be  broader,  and  might  be  suf- 
ficient for  its  theory,  because  clause 
7  agrees  to  continue  the  defense  at 
least  further  than  it  was  carried  in 
tills  case;  but  Dr.  Fowler  expressly 
released  the  company  from  the  per- 
formance of  this  clause.  In  so  far 
as  he  r(q[>resents  Dr.  Fo>^er,  the 
trustee  cannot  deny  the  effect  of  this 
release ;  and  since  the  failure  to  con- 
tinue the  defense  further  could  not 
have  prejudiced  Rainsford,  who  was 
the  only  creditor,  the  trustee,  as 
representing  creditors,  is  equally 
without  standing  to  comidain. 

Howev«:,  the  fact  that  the  later 
dauses  are  not  inconsistent  with  a 
limitation  of  the  company's  ultimate 
liabiUty  to  that  which  is  measured 
by  the  money  paid  by,  or  tidcen 
f^m,  the  assured,  does  not  prevent 
these  later  clauses  from  aflrving  to 
interpret  clause  1.  "Loss"  is  not  a 
word  of  limited,  hard  and  fast  mean- 
ing. There  are  many  kinds  of  loss, 
besides  money  out  of  pocket.  No 
man  would  doubt  that  he  might 


rightiy   call   a   "toss"   that   event 


966, 119  N.  W.  SOS;  Allen  t.  iCtna  L.  Ins. 
Co.  (C.  C.  A.  3)  7  L.R.A.(N.&)  958,  76 
C.  C.  A.  266,  145  Fed.  881. 

>  Patterson  v.  Adan,  119  Minn.  308,  816, 
48  L.R.A.(N.S.)  184,  138  N.  W.  281.    The 
New  Hampshire  case  is  fully  approved  in 
,  6  A.L.R.— 78. 


the  dissenting  opiniMi  in  Fidelity  it  C.  Co. 
▼.  Martin,  163  Ky.  12,  at  page  31,  L.R.A. 
1917F,  924, 178  S.  W.  807,  and  its  nrinciple 
seems  to  have  ruled  Davies  v.  Maryland 
Casualty  Co.  89  Wash.  671,  L.&A.1916D, 
896,  398,  164  Pac  1116,  156  Pac  1035. 
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which  changed  his  status  from  sol- 
vency to  iosolvency,  and  compelled 
him  eitheir  to  go  throutfh  bankriq)!^ 
cy  or  else  be  unable  to  own  any 
property  as  long  as  he  lived.  In- 
deed, in  the  stnctest  sense  of  the 
woi^  the  business  man  against 
whom  a  judgment  of  this  kind  be^ 
came  final  during  a  fiscal  year,  so 
that  At  the  end  of  that  period  he 
must  carry  it  on  his  bpoks  as  a  liar 
bility,  would,  according  to.  all  famiK 
iar  systems  of  bookkeeping,  enter  it 
as  a  loss  for  that  period,  and  tceat 
it  accordingly;  and  he  would  seem 
to  have  a  right,  to  deduct  itirom  his 
gross  income  under  the  permission 
of  the  Income  Twc  Law  jto  deduct 
"losees/'  It  is  clear-  to.  jus  that,. as 
this  word  is  used  in  clause  1,  it  is 
ambiguous,  and  may  haveattributed 
to  it  Qitfaer  of  the  meanings  claimed 
by  the  respeiMave  parties  here,  ac- 
cording as  the  whole  contract  and 
the  conceded  droumstances  may  dic- 
tate.* 

It  is  the  familiar  rule  that  ambi- 
guities in  sueh  contracts  are  solved 

coni|t>a<rii»ii-.  "A  pftlicy.of  msuT- 
«««.»«.  i»-«rer.   ^^^  prepared  with 

much  care  for  the  intei«^  of  the 
insurer,  should  be  construed  favors 
ably  to  the  other  party  if  the.  lan- 
guage employed  leaves  the  matter 
in  douM."  New  Amsterdam  C^uiual- 
ty  Co.  V.  Cumberland  Teleidi.  & 
Tel^v  Co;  (C.  C.  A.  6)  12  L.R.A. 
(N.S.)  478,  82  C.  C.  A.  315,  15B 
Fed.  963.  This  thought  has  special 
force  in  a  case  where,  as  bete,  tile 
insurer,  in  drafting  the  contract, 
discarded  a  foitn  of  edntract  which 
was  in  common  use  and  which  would 
have  made  the  intent  entirely  clear 
according  to  its  present  claim, -and 
used  instead  language  which  is  capa- 
ble of  the  construction  claimed  by 
plaintiff. 

The  inference  which  would  nat- 
urally be  drawn  by  the  ordinary 
man  is  important  to  observe,  in  in- 

*  "In  the  parlance  of  th«  buiiiness  of  in- 
surance .  .  .  the  liability  is  called  a 
loss."  State  ex  rel.  Sheets  ▼.  Pittsburg, 
C.  G.  A  St.  L.  R.  Co.  68  Ohio  St.  8,  30,  64 
L.R.A.  40fi.  96  Am.  St.  Rep.  635,  67  N.  JO. 
96. 


tepreting  such  a  contract.  The  ibs- 
sured,  in  this  class  of  contraei,  un- 
less the  contrary  is  clearly  brought 
to  his  attention,  must  siq^pose  that 
he  is  getting  protection  against  the 
results,  of  an  adv«frse  judgment. 
That. he.shotdd  carnr  whai  is  «altod 
indemnity  on  accmmt  of  damnge 
«uits,  and  iind  it  of  m  help:  unless  h6 
first  raised  the,  mon^y^  to  pay  the 
judgment,  perhaps  by  strippinfir 
himself  a^  all  ius.sfrepertyiand  fA  a 
sacrifice, -would 'snr^  be  a  surpi^ 
to  the  «rdinaEy  lolicyhelder;  nor  is 
it  reasonable  to  sap^ose,  unlesv  it  is 
made  very  plain,  that  1m  wovdd  d»- 
hberately.  take  s«ch  a  contract. 

The  solvimoy  of  «^1  parties  is  the 
normal  thing  wiith  reiSereace  t» 
which  contracts  are.  made,  asd  in  SEi- 
terpreting.  the  language  uied,  we 
must  sui^ose  the  assared  was  ex- 
pected to  diafcharge  the  i^gati<»«8 
which  the  law  might  impone.  If  it 
is  intended  to  provide  for  the  al>- 
norm^  sitnation,  where  the  assured 
refuses  to  perform  bjs  Iciral  du^, 
and  because  of  ansoIvoKy  the  lav 
cannot  compd  serformaiiee,  lan- 
guage should  be  used  which  clearij 
reaches  the  unusual  oMditKm. 
.  The  peculiar  results  Which  wMiM 
flow  fr^m  adopting  the  OHnpaay'i 
cunstruetiojp  may  be  considerad.  If 
the  insured,  against  whMb  a  per^ 
sonal  injury  judgaient  is  rendered, 
lias  no  property,  he  miiy  40cHne  1» 
pay  anything,  thereby  maldBg  the 
company's  liability  d^end  u^tm  the 
assured's  future  aoqnUiition  df  pn^ 
erty  so  that,  something  may  be  oA- 
4ected,  or  lie  may  borrow  fredi 
friends  as  muirh  as  he  oat,  perhs|» 
giving  the  inni'ranee  policy  as  ae^ 
cnrity,  and  then  whatever  lie  pAjrs 
on  the  judgment  beeomes  a  claim 
under  the  policy.  If  the  judgment 
against  the  assured  is  95,000,  but 
only  $8,000  can  be  and  is  collected 
from  him  on  the  lodgment,  he  may 
collect  from  the  insarance  company 
$8,000,  whereupon  he  will  have  far- 
ther assets  from  which  the  balance 
of  the  judgment  may  be  made;  but 
be  would  apparently  have  ne  fttrther 
recourse  against  the  company;' since 
the  policy  gives  6nly  one  caus^  of 
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Several  such  eoniplications     due  weight  to  these  portkuns  of  the 

contract     and     to     each     of     the 

.  eofnsidejrat ions  which  we  have  men- 

'  tioned  ae  bearing  on  the  oonstrue- 

tion  of  the  whole, 


action. 

■suggest  themselves ;.  and  it  is  not 
likely  that  the  parties  inteaded  to 
make  a  contract  wh»e  liability 
would  be  dependent  upoa  the  whim 
of  one  party,  .or  whene  it  only  partly 
•covered  the;dam^e  the  whole  of 
which  it  purported  to  reach.  "A 
contract  ou^^t  not  to  be  construed 
to  an  absurd  conclusion,, ^f  a  rea- 
sonable one  is  possible."  New  Ani' 
sterdam  Casualty  Co.  v.  Cumberland 
Teleph.  &  Teleg.  Co.  supra,  12  L.R.A. 

(KS^At  page  48X. 

Spetial  difficulties  to  which"  the;, 
company's  theory  leads,  in  case  of" 
the  insured's  bankraptQr^  are  enti-'^ 
tied  to  notice.   Where,  as  here,  there 
is  only  one  credrtior,  thift  Pleasure  of" 
damage  is  troublesome  enoug^.;  but^ 


we  are  satisned  that.  i«">>  'M^Hhin  tn.. 
when  the  parties,  in  *•"""''  »"""'• 
clause  1,  referred  to  a  "loss  from 
liability,"  they  intended  that  kind  of 
a  loss  whicht  in  ordinary  nomencla- 
ture and  thought,  comes  into  exist- 
ence, when    the    liability    of    the 
assured  becomes  irretrievably  fixed. 
A  careful  review  pt  ail  the  cases 
cited  from  the  various  courts  dis- 
closes not  one  where  the  policy  has 
indetnniiied  against  "loss  from  lia- 
bility," has  contained  the  obligation 
to  aitsume  and  cdnduct  the  defense 
to  a  final  judgment,  and  has  not  con- 
in  the  ordinary  case  there  seems  ho     tained  a  "no  action"  clause,  and  yet 
satisfa^»J7!  ,w^y.  -^t-  -ooD^HitatioD.-  -  .wl^re-the  oom^bny'^  JiabHity.  )M(s 
.  Seme-  of  the  difikulties  were  stated  -   been  limited  to  the  assured's  money 
"by  the  present  Mr.  Justice  Pitney  in     out  of  pocket.*   On  the  contrary,  our 
"  Beacon' Lamp  Co.  v.  Travellers'  Ins,     conclusion  as  to  the  true  meaning 
Co,  61  N.  J.  Eq.  59,  64,  47  Atl,  579, .  of  such  a  policy  finds  direct  support 
and  though  jthe  appellate  court  in     in  Maryland  Casualty  Co.  v.  Pep- 


that  'ease   (Travellers'  ins,  06.  v; 
Moses,  63  N.  J.  Eq.  260,  92  Am.  St. 
<  RepL  1363,  49^  Atl  720);  lindertok«s" 
-.-to  formulate  a  meiasure  of  damages, 
-viease -unable  to  apply  that  feitmula 
^•^tisfaetprily  to  the  facts  of  this 
.-ca^..  and^  it  impresses  ua  as  some- 
Vwhat  arWtrary.    The  presumptions, 
are  against  any  intent  "by  the  par- 
ties to  make  a  contract  leiEiding  into 
such  byways. 

. .  I^vident^,  their  minds  were  large- 
■  ly  centered  upon  the  judgment 
which  should  fix  the  assured's  lia- 
bility; a  considerable  part 'of  the 
aewtJMWt  ifl  dewdted  to  that  AiAjeat 
and. to  diBposing, of  :the  attendant 
conditions,  and  this  distinctly  tends 
to  show  what  sort  of  a  "loss."  was : 
.  in  contemplation.  .  When  we  give 


pard,  53  Okla.  515,  L.R.A.1916E, 
597,  157  Pac.  106,  and  Blanton  V. 
Kansas  Cits«  Cotton  Mills  Co.  103 
Kah.:  118,  L.R.A.1918E,  641,  1^ 
Pac  987.  The  numerous  odier  cases 
cited  as  iy)lK>lding  the  insurer's  lia- 
bility are  all  instances  of  clear  and 
unquestionable,  indemnity  against 
liability,  rather  than  against  loss.' 

In  No.  3236.  the  order  will  be  that 
the  judgment  below  be  reversed, 
and.  the  case  remanded,  for  a -new 
l^ial  in  accordance  wiU\  this  9fm- 
ion ;  in  No.  3232,  the  appeal  is  dis- 
missed. 

XOXE. 

The  Questfen  of  right  of  trustee  in 
bankruptcy  or  assignee  for  creditors 


•Lowe  y.  FideUiy  £  O.  Co.  170  V.  C. 
445,  .87  S.  E.  iiO,  ttt»t  ba  neh  i(  case, 
{honglt  the  presence  of  tiie  coTenants  to 
defend  does  not  app^r;  And  see  Auas 
Hardwood  Lumber  Co.  v.  Georgia  L.  Ins. 
Ca  i8»  ^Dmn:  477.  488,  1«9  SL  W.  109,  so 
holding,  bat  plainly  obiter. 

»  American  Enjployers'Liability-Ina.  Co. 

V.  Pordyce,  flZ  Ark.  562,  568,  54  Am.  St. 

Rep.  306,  «e  S.  W.  1051;  RdeKty  &  C.  Co. 

.;v.  PordyoB,  64  ATk  174.  41  S.  W.  480; 

:  Fenton  v.  Fide^ty  &  C.  Co:  36  Or,  288,  48 

'  L.^LA.  770.^  59  |Pao.  1096;  ,I/ewi;Dtihan  -v. 


■  Travelers'  fos.  Co.  61  Misc.  621, 113  Id.  Y. 

,  Sunp.  1031;  Anoka  Lumber  Co,  v.  Fidelibr 
dkC.  Co.'«8  lAitm.  286,  2»2,  SO  X.ft.A.  689, 
65  N.  W.  85S;  B«i«n  *.,  fimplovbra'  Liabil- 
ity Assur.  Corp.  (Hoveny.  West  Saperior 
Iran  &  Steel  Co.)  93  :Wia.  201,  207,  32 
L.R,A.  86«,  67  N.  W.  46;  Sheehan  ^.  Par- 
well,  135  Mich.  196,  97  N.  W.  708;  Boas 
V.  American  Employers'  Liabiii^  Ins.  Go. 
56  N.  J.  Eq.  41,  38  Atl.  22;  IVitchie  v. 
Miner's  Pennsylvania  Extract  Co.  197  "Pti. 
401,  47  AU.  361;  Pickett  v.  PideH^  ft  C. 

..Co,  60  S,  C.  477,  38  S.  B.  160, ,629. 
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under  indemnity  policy  is  discussed 
in  the  annotation  to  North  American 
AocL  Ins.  Go.  v.  Newton,  post,  1240. 
It  will  be  observed  that  the  provisions 
of  the  policy  and  the  facts  involved  in 
the  reported  case  (Schahbs  v.  Fidel- 
ity &  C.  Ck>.  ante,  1281)  were  rather 
distinctive,  and  that  the  words  "loss 
from  liability"  were  construed  to  mean 
a  loM  which  comes  into   existence 


when  the  liabili^  of  the  insured  be- 
comes irretrievably  fixed,  and  that  the 
trustee  of  the  insured,  who  became  a 
bankrupt  after  judsrment  for  .malprac- 
tice was  recovered  against  him,  was 
held  entitled  to  maintain  an  action 
against  the  insurer  for  the  face  of  the 
-policy,  although  the  assets  were  safll- 
cient  to  pay  only  a  small  part  of  the 
Judgment. 


NORTH  AMERICAN  ACCIDENT  INSURANCE  COMPANY 

V. 

CHARLES  HENRY  NEWTON  et  aL 

C€mada  Sutfreme  Court — Jteoemtm"  #,  1019. 
(67  Can.  S.  C.  677.) 

iMotnuiee  •—  employer's  liabOity  —  r^ht  of  assignee  f  w  eredttiHrs. 

By  an  employer's  liability  policy  N.  was  insured  agsinstr  loss  from  Usp 
bilily  on  account  of  bodily  injuries  to.  or  death  of,  an  employee.  N.  in- 
curred such  liability,  but  made  an  assignment  for  benefit  of  his  creditors 
before  he  paid  his  employee's  claim.  With  money  advanced  by  a  third 
party  the  assignee  paid  it  and  brought  action  against  the  insurer  to  be 
reimbursed. 

Held,  tiiat  the  insurance  company  was  liable;  tihat  ihe  right  of  N.  to 
pay  his  employee  and  collect  the  amount  from  the  iKaaxtame  company 
passed  to  his  assignee;  that  payment  to  tite  eraploj^ee  bef««4iie  aarign- 
ment  was  not  essential ;  that  the  insurer  could  not  in<iuire  iirt»<ihe  source 
from  which  the  money  came  to  make  the  pajnnent;  and  -that  4m  insurer's 
liability  was  not  limited  to  the  amount  of  the  dividend  wbk^  Hit  insolvent 
estate  would  be  able  to  pay  the  employee. 

iSee  note  on  thig  question  beginning  on  page  1240.] 

Present:  Snt  Louis  Davies,  Ch.  J.,  and  Idinoton,  Anojn,  and  Bbcdbub,  IJ., 
and  Casselb,  jr.,  ad  hoc. 


Appeal  from  a  decision  of  the  Court  of  Appeal  for  Manitoba  affimdng 
fhe  judgment  at  the  trial  [1917]  2  West  Wedc.  Rep.  1120,  in  favor  of  the 
plaintiff. 

The  facts  are  stated  in  the  above  headnote. 


Chrysler,  K.  C,  for  the  appellants. 
E.  K.  WUliama  for  the  respondents. 

The  Chief  Justice:  I  concur 
with  Mr.  Justice  Anglin. 

,     Idington,  J. : 

The  contract  evidenced  by  the  ap- 
pellant's policy  was  a  chose  in  ac- 
tion, and  the  benefit  thereof  clearly 
passed  to  respondent  by  virtue  of 
the  assignment  of  Ndson  &  Foster 
under  and  pursuant  to  the  provi- 


sions of  the  "Assignments  Act," 
Manitoba  Rev.  Stat.  1913,  chap.  12, 
in  the  same  plight  and  ccmdition  as 
it  was  held  by  the  assignor  at  that 
time. 

The  respondoit  assignee  was  just 
as  much  entitled  to  comply  with  the 
condition  which,  being  complied 
with,  gave  vitality  and  force  to  the 
appellant's  obligation,  as  his  as- 
signor had  been  and  would  have  had 
if  no  assignment  had  been  made. 
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It  iBatters  not  then  where  the 
money  came  from — the  condition 
has  been  fulfilled. 

It  so  turns  out  that  the  estate  was 
in  an  insolvent  condition.  To-mor- 
row the  like  case  night  arise  under 
circumstances  in  which  the  insured, 
although  driven  to  make  an  assign- 
ment, might  be  possessed  of  an  am- 
ple estate  which  could  liquidate  all 
the  obligations  of  the  insured. 

Are  we  to  hold  that  such  an  un- 
fortunate insured  was  deprived  of 
the  right  to  have  his  assignee  re- 
cover on  such  an  obligati(m?  No 
case  has  been  cited  deciding  any 
sutdi  thing  or  anytiiing  like  it. 

The  case  of  Connolly  v.  Bolster,. 
187  Mass.  266,  72  N.  E.  981,  is  the 
on^  one  counsel  claimed  as  being 
so.  It,  on  examination,  bears  no  re- 
semblance to  this. 

^^at  was  attempted  there  was  to 
get  a  recMver  app<»nted  in  hope  that 
by  such  means  such  steps  could  be 
taken  as  might  place  the  party  con- 
cerned in  funds  to  raise  the  money 
to  meet  the  condition,  and  give 
force,  and  thereby  vitality,  to  the 
obligation. 

l%at  appointment  was  refused. 
And  I  venture  with  some  confidence 
to  think  that,  in  the  case  of  CoUinge 
v.  Heywood,  8  L.  J,  Q.  B.  N.  S.  98, 
9  Ad.  &  EI.  633,  112  Eng.  Reprint, 
1852,  1  Perry  &  D.  502,  2  W.  W.  & 
H..  107,  had  someone  been  kind 
enough  to  lend  or  give  the  plaintiff, 
before  action,  the  mon^  to  pay,  and 
he  then  had  paid  the  bill  of  costs 
there  in  question,  the  plaintiff,  even 
if  hopelessly  bankrupt  and  his  bene- 
factor never  likely  to  receive  any  re- 
turn for  his  advance,  must  have 
succeeded.  The  motive  for  such  gen- 
erosity couhi  not  have  been  inquired 
into. 

I  think  the  case  has  been  rightly 
decided  by  the  court  below,  and  that 
in  doing  so  they  have  not  had  to 
rdy  upon  any  principles  of  equity, 
but  upon  the  rigid  common  law. 
Everything  nominated  in  the  bond 
has  bem  comi^ed  with. 

The  appeal  should  be  dismissed 
with  costs. 


Ang^in,  J.: 

I  am  disposed  to  agree  with  the 
appellant's  contention  that,  under 
the  terms  of  the  policy  sued  upon, 
actual  payment  by  the  assured  of  a 
liability  of  the  class  insured  against, 
imposed  up<m  him  by  law,  was  not. 
mer^  a  condition  precedent  to  his 
rifi^t  of  action,  but  the  very  iMng 
against  loss  from  whidi  the  insur-. 
ance  was  effected.  In  other  words, 
not  only  would  no  right  of  action 
against  the  insurer  arise  until  such 
payment,  but  no  actual  or  absolute 
liability  on  its  part  would  exist. 

Nevertheless,  vrhen  his  employee 
Fomell  was  injured,  a  contingent 
right  arose  in  favor  of  the  assured, 
agunst  the  insurer,  and  there  was 
a  corresponding  contingent  liability 
on  the  part  of  the  latter.  Upm  pay- 
ment of  whatever  liability  the  law. 
inqposedin  consequence  of  the  injury 
sustained  by  Fomell,  ascertained  ^ 
l^  due  .  process,  that  contingmt' 
rifi^t,  as  well  as.  the  correlative  con- 
tingent liability,  would  bec(mie  ab- 
solute. This  was  the  situation  when 
the  insured,  having  become  insidv- 
ent,  made  an  assignment  for  the 
benefit  of  his  creditors  under  the 
"Assignments  Act"  (Manitoba  Rev. 
Stat.  1913,  chap.  12) .  I  am  satisfied 
that  the  contingent  right  of  the  as- 
sured against  the 
defendant  company 
thereupon  passed  to 
his  assignee.  Nei- 
ther can  there  be 
any  reasonable  doubt  that  it  was  the 
intention  of  the  parties  to  the  insur- 
ance contract  that  this  should  hap- 
pen. Ck)ndition  1  of  the  policy  pro- 
vides that,  while  the  policy  shall 
terminate  upon  an  assignment  by 
the  insured  for  the  benefit  of  his 
creditors,  such  termination  shall  not 
affect  the  liability  of  the  company  as 
to  any  accidmt  theretofore  occur- 
rmg. 

This  condition  is  not  limited  in  its 
terms  to  cases  in  which  the  assured 
shall  have  actually  paid  the  claim 
of  an  injured  employee  before  the 
assignment,  and  it  would,  in  my 
opinion,  be  unvrarrantable  to  place 
such  a  restriction  upcm  its  applica- 
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tion.  It  follows  that  the  parties  to 
tiie  cDntract  sued  upon  must  have 
contemplated  that  the  assignee 
might  make  the  payment  (which 
the  aaaored  would,  by  the  assign- 
ment, have  devested  himself  of  tbe 
means  oi  making)  necessary  to  con- 
vert the  contingent  right  which 
passed  by  the  assignment  into  an 
absolnte  right,  said  the  correspond- 
ing liability  of  the  insurer  into  an 
absolute  liability. 

Nor  does  this,  view  do  violence  to 
the  conditiooi  precedent  to  his 
client's  liability  of  payment  of  the 
employee's  judgment  by,  and  loss 
thereby  to,  the  assured,  so  mach 
pressed  by  counsel  for  the  apiwllamt. 

"An  assignee  for  creditors  is  a 
trustee  not  only  for  the  creditors, 
but  also  fbrthe  debtor.  It  is  his 
duty  to  make  the  moat  of  the  estate 
and  pay  the  debts;  but  it  is  the 
debtor's  e^ate  all  the  time;  and 
when  the  debts  are  paid  it  is  his 
duty  to  restore  the  surplus,  or  what 
is  not  required  for  debts,  if  there 
be  any,  to  the  ddbtor.  The  assignee 
is  accountable  to  the  debtor  for  his 
dealings  with  the  estate,  and  if  he 
is  guilty  of  any  wrongdoing  or 
breach  of  trust,  or  if  he  neglects  or 
i-efuses  to  do  any  duty  in  respect  of 
the  estate,  he  can  be  held  to  his  duty 
and  be  compelled  to  perform  it  at 
the  delrtor's  instance.  The  covenant 
in  question  was. a  counter  security 
which  the  debtor  possessed  to  pro- 
tect him  against  the  claim  of  the 
plaintiffs  and  others.  .  ...  The 
debtor  still  had  an  interest  in  the 
covenant  notwithstanding  the  as- 
signment, and  that  interest  was  the 
right  to  have  it  enforced  against  the 
defendant  the  moment  anything  fell 
due  on  the  mortgage.  I'hat  bene- 
ficial right  he  could  assign  and 
transfer."  Ball  v.  Tennant,  21  Ont. 
App.  Rep.  6(ffi,  at  p.  610,  per  Mae>- 
lennan,  J.  A. 

The  fallacy  in  the  app^snt  com- 
pany's contention  is  that  it  ignores 
the  assured-assignor's  continued 
interest  in  its  liability.  Because  of 
that  interest  payment  by  his  trustee 
to  his  judgment  creditor  (Fomell) 
out  of  the  assigned  estate  would  be 


payment  by  the  assured-assigDer, 
and  to  his  loss.  It  would  dinnnieh 
the  fund  to  mert  his  creditors' 
ciaims.  In  the  event  of  a  deficiency 
he  would,  in  consequence  of  Ba<^ 
pigment,  remain  liable  for  a  larger 
balance  to  his  othor  creditors^ 
Should  there  be  a  surplus  returnable 
to  him  it  would  be  less,  pro  tai^, 
than  it  would  have  beea  had  the  Fw- 
nell  claim  not  existed. 

Nor  iS'the  appellant  entitled  to  in- 
quire, or  to  base  a  defense  upon,-  the 
sooree  from  vddch  the  money  paid 
by  the  assignee  to  Fomeil  came,  any 
moxe  than  he  would  be  entitled  to 
make  a  like  inquiry  or  to  raise  sneh 
a  defense  if  the  payment  had  been 
made  by  the  .assured  himaeU.  It 
would  be  intolerable  Hiat  a  person 
bound  to  indemnify  or  reimburse  a 
judgment  debtor  should  escape  li- 
ability because  tiie  lattar  had  bor- 
rowed «r  had  received  as  a  gift  from 
some  kindly  disposed  fri^okd,  either 
of  himself  or  of  the  judgment  cred- 
itor, the  money  required  to  meet  bis 
obligation.  The  assignee  has  paid  a 
judgment  against  uie  assured-as- 
signor as  he  was  entitled  to  do  in 
the  interest  of  alt  his  cestuis  que 
trustent — the  other  creditors  as  well 
as  the  debtor.  He  is  accountable 
only  to  them  for  the  money  so  ex- 
pended. The  source  from  which  it 
came  is  their  business,  but  not  that 
of  the  insurer. 

Moreover,  the  insurer's  liability  is 
not  measured  by  the  amount  of  the 
dividend  to  which  the  judgment 
creditor  would  ultimately  nave  been 
entitled  on  a  distribution  of  the 
debtor's  estate  had  his  judgment  not 
been  satisfied.  It  is  the  full  amount 
of  the  judgment  of  which,  when  sat- 
isfied, it  covenanted  for  reimburse- 
ment. The  assured,  as  already 
pointed  out,  is  directly  interested  in 
having  tiae  entire  liability  to  liis 
judgment  creditor  discharged. 
Were  it  not,  he  would  remain  per- 
sonally liable  for  any  unpaid  balance 
of  it.  Since  the  payment  of  the 
judgment,  the  respective  rights  and 
liabilities  of  the  parties  in  ihe  pres- 
ent case  are,  in  my  opisioit,  indis- 
tinguishable from  those  dealt  with 
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in  such  English  cases  as  Be  Law 
Guarantee,  Trust,  &  Acci.  Soc. 
[1»141  2  Ch.  617,  80  Times  L.  R. 
616,  58  Sol.  Jo.  704;  €ruse  v.  Paine, 
L.  R.  6  Eq.  641,  653,  87  L.  J.  Ch. 
N.  S.  711,  19  L.  T.  N.  S.  127,  17 
Week.  Rep.  44,  L.  R.  4  Ch.  441,  88 
L.  J.  Ch.  N.  S.  225;  Re  Perkins 
[1898]  2  Ch.  182,  189,  €7  L.  J.  On, 
N.  S.  4S4,.  78  L.  T;  N.  S.  666,  6  Man- 
son,  193,  14  Times  L.  R.  464,  46 
Week.  Rep.  595. 

•  The  appellant's  contingent  liabil- 
ity for  the  full  araiount  of  Fomell's 
judgment  existed  when  the  assured 
made  his  assignment.  The  correla- 
tive contingent  right  of  the  assured 
passed  to  his  assignee,  and  payment 
of  the  judgment  by  him  has  coi^vert- 
ed  the  latter  into  an  absolute  right, 
eadoKBuhle  far  tite  bnefit  «f  the  agi- 
tate in  which  both  creditors  and 
debtor  are  alike  interested,  and  the 
former  into  an  absolute  liability. 

The  appeal  fails  and  should  be 
dismissed  with  costs. 

Brodeur,  J.: 

This  is  an  action  for  the  recovery 
under  a  contract  conmionly  known 
as  an  employers'  liability  policy. 
That  policy  undertook  to  indemnify 
Nelson  &  Foster  against  loss  from 
the  liability  for  damages  on  account 
of  bodily  injuries  suffered  by  an  em- 
ployee of  the  company.  One  condi- 
tion of  that  policy  was  that  no  action 
could  be  instituted  against  the  com- 
pany to  recover  unless  it  shall  be 
brought  for  loss  actually  sustained 
and  -paid  in  money  by  the  assured, 
in  satisfaction  of  a  judgment  after 
trial  of  the  issue. 

An  accident  occurred  to  an  em-, 
ployee  of  Nelson  &  Foster  and  an 
action  was  instituted  against  them. 
While  the  case  was  pending.  Nelson 
&  Foster  made  an  assignment  under 
the  provisions  of  the  "Assignments 
Act"  of  Manitoba,  Rev.  Stat.  1913, 
chap.  12.  Judgment  having  been 
rendered  against  Nelson  &  Foster 
in  favor  of  that  employee,  the  as- 
signee paid  the  amount  of  the  judg- 
ment with  money  which  was  handed 
ovei?  to  him  by  a  man  named  Bran- 
doD,  who  does  not  seem  to  have  been, 
a  creditor,  but  who  seems  to  be  in- 
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terested  in  some  way  or  other  in  the 
distribution  of  the  assets  of  Nelson 
S(  Foster,  <»>  in  the  discharge  of 
their  liaMtHy  with  regard  to  that 
emplf^ree.  An  action  was  then 
instituted  by  the  assignee,  the  re- 
spondent Newton,  to  recover  from 
the  insurance  company  for  the  loss 
which  had  been  suffered  and  the  re- 
imbursement of  the  money  which  he 
had  paid  to  that  employee. 

The  applicant  company  claims 
that  it  should  not  be  held  responsible 
for  a  larger  sum  than  the  amount  of 
dividend  to  which  that  employee  was 
entitled.  That  question  came  up  in 
a  ease  whieh  was  decided  in  1914  in 
England,  viz.,  the  case  of  Re  Law 
Guaraatee,  Trust,  &  Acci.  Soc. 
[1914]  2  Ch.  617,  SO  Times  L.  R. 
616,  58  Sol.  Jo;  704.:  It  was  there 
held  that  in  a  contract  of  insurance 
or  indemnity  the  insurance  company 
was  liable  to  pay  to  the  liquidator 
the  amount  of  the  deficiency,  and 
not  merely  the  amount  of  dividend 
payable. 

Lord  Lindley,  in  his  work  on  Part- 
nership, 5th  ed.  p.  375,  says  that 
"where  one  person  has  covenanted 
to  indemnify  another,  an  action  for 
specific  performance  may  be  sus- 
tained before  the  plaintiff  has 
actually  been  indemnified;  and  the 
limit  of  defaidant's  liability  to  the 
plaintiff  is  the  full  amount  for  which 
he  is  liable;  or  if  he  is  dead  or  in- 
solvent, the  fvil  amount  provable 
against  his  estate,  and  not  only  tlie 
amotmt  of  dividend  loAt'd^  eueh 
eetate  ean  pay" 

The  eontention  of  the  appellant  is 
that  this  contract  is  not  only  a  con- 
tract of  indemnity  to,  but  also  of  pre- 
vious pasrment  by,  the  insured.  But 
in  this  case  there  was  a  previous 
payment  which  had  been  made,  and- 
we  are  not  concerned  with  the  ques- 
tion whether  that  payment  has  been 
rightly  or  legally  made  by  the  as- 
signee. The  condition  of  previous 
payment  has  been  fulfilled,  and  the 
insurance  company  cannot  pretend 
now  that  it  is  not  bound  to  reim- 
burse the  amount  which  has  been 
paid  by  the  assignee. 
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A  question  has  been  raised  also 
with  regard  to  the  power  of  the  as- 
signee under  the  "Assignments 
Act"  to  recover.  The  contract  of 
assignnoent  disposes  of  that  conten- 
tion, since  it  is  therein  declared  that 
tiie  assignor  has  handed  over  to  the 
respondent  all  his  personal  estate, 
rights  and  credits,  choses  in  action, 
and  all  other  personal  estate. 

I  may  say  with  the  learned  trial 
judge,  Mr.  Justice  Prendergast,  that 
the  assignee  was  bound  to  protect 
the  trust,  to  save  all  that  could  be 
saved  of  the  estate,  and  to  make  out , 
of  it  all  that  could  be  made,  lliere 
was  a  chose  in  action  that  could  be . 


left  barren  or  could  be  made  tQ,  de- 
velop into  an  actual  asset.  It  was 
then  the  assignee's  di^ty  to  do  what 
was  necessary  to  preserve  or  to  en- 
force the  claim  which  he  now  exer- 
cises against  the  appellant  ctmipany. 
The  appeal  should  be  diunissed 
with  costs. 

.  Casseb,  J.: 
I  concur  with  Mr.  Justice  Anglin. 

Appeal  dismissed  with  costs. 

Solicitors  for  fbe  appellants: 
Coyne,  Hamilton,  &  Martin. 

SolicitiNrs  for  the  appeUants: 
Murray  &  Noblew 


ANNOTATION. 


R^ht  of  tnwtee  In  bankrHptcy  or 


It  will  be  observed  that  the  decision 
in  the  reported  case  (Nobth  Amekioan 
Aoci.  Ins.  Go.  v.  Newton,  ante,  1236) 
was  based  on  the  ground  that  there 
had  been  a  payment  of  the  claim  of 
an  injured  employee  of  the  insured, 
where  the  letter's  assijmee  for  the 
benefit  of  creditors  hsd  paid  the  claim 
with  money  advanced  by  a  third  per- 
son, so  that  it  was  unnecessary  for 
the  court  to  decide  whether  the  con- 
tract involved  was  one  of  liability  or 
indemnity. 

The  decision  in  Travellers  Ins.  Co. 
▼.  Moses  (1901)  68  N.  J.  Eq.  260,  92 
Am.  St.  Rep.  663,  49  Atl.  720,  was  also 
on  the  ground  that  there  had  been  a 
payment,  it  being  held  in  that  case, 
where  an  employee  of  one  holding  an 
indemnity  policy  was  injured  and  re- 
covered judgment  against  the  insured, 
and  the  latter  then,  filed  a  petition  in 
bankruptcy,  and  a  trustee  was  appoint- 
.  ed,  and  the  employee's  claim  was 
proved  and  allowed  in  the  bankruptcy 
proceedings,  that  this  amounted  to  a 
payment  to  the  employee  to  the  extent 
of  her  share  of  the  assets  which  had 
passed  to  the  trustee,  and  that  the 
trustee  was  not  precluded  from  re- 
covering, to  the  extent  of  that  share, 
against  the  insurer  by  a  so-called  "no 
action"  clause,  providing  that  no  ac- 
tion should  lie  against  the  insurer  un- 
less it  should  be  brought  by  the  in- 
sured itself  to  reimburse  it  for  loss 


wof  craanon 


poKqr* 


actually  sustained  and  paid  by  it  in 
satisfkction  of  a  judgment.  The  court 
said :  "By  force  of  §  70  of  the  United 
SUtes  Bankrupt  Act  of  July  Ist,  1898, 
the  property  of  the  lamp  company  [the 
insured]  was  transferred  to  the  trus- 
tee in  bankruptcy  on  his  appointment 
and  qualification.  This  transfer  was 
made  for  the  satisfaction  of  all  claims 
against  the  company  provable  under 
the  act,  and  when  the  Bardzik  judg- 
ment was  so  proved,  it  was  for  the  sat- 
isfaction of  that  judgment.  From  that 
time  the  trustee  became  trustee  for 
her  to  the  extent  of  her  share  of  the 
rights  which  had  passed  to  him  from 
the  company,  and  to  that  extent  the 
company  had  actually  paid  her  trus- 
tee and  agent  by  the  transfer  of  its 
property.  The  contract  of  the  insur- 
ance company  does  not  require  that 
payment  should  be  made  in  cash,  and 
this  payment  in  property  is  su£Scient 
compliance  with  its  terms.  Before 
payment  was  actually  made  by  the 
lamp  company.  Its  right  under  the 
contract  was  substantial  and  valuable 
as  an  asset,  but  was  immature.  As 
soon,  however,  as  payment  was  made, 
its  right  became  perfect,  and  eodem 
instanti  passed  by  operation  of  law  to 
the  trustee,  and  the  trustee  became  at 
once  entitled  to  enforce  It." 

In  Frye  v.  Bath  Gas  &  E.  Co.  (190S) 
97  Me.  241,  59  L.R.A.  444,  94  Am.  St 
Rep.  500,  54  Atl.  896,  an  employer, 
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holding  an  indemnity  policy  contain- 
iniT  &  "iio  action"  clause,  became  in- 
solvent  before  an  injured  employee 
recovered  judgment,  and  made  a  com- 
mon-law assignment  for  the  benefit 
of  such  creditors  as  became  parties, 
and  the  employee,  who  did  not  become 
a  party  to  the  assignment,  filed  a  suit 
in  equity  against  his  employer,  the 
assignee,  and  the  company  issuing  the 
policy,  alleging  that  the  employer  and 
his  assignee  had  neglected  to  enforce 
the  policy,  and  praying  that  the  in- 
surer be  compelled  to  pay  the  amount 
of  the  complainant's  judgment.  The 
policy,  however,  was  construed  to  b» 
one  of  indemnity,  and  it  was  held  that 
notwithstanding  the  employer's  aS" 
signment  there  had  been  no  payment, 
and  that  the  insurer  was  therefore  not 
liable.  The  court,  distinguishing  Trav- 
ellers Ins.  Co.  v.  Moses  (N.  J.)  supra, 
said:  "in  this  case  the  court  decided 
tiiat  the  transfer  of  the  employer's 
property  to  a  trustee  in  bankruptcy, 
by  operation  of  the  United  States  Bank- 
rupt Act,  was  payment  within  the  re- 
quirement of  this  clause,  and  perfect- 
ed the  liability  of  the  insurer  for  so 
much  as  the  employee  was  entitled  to 
receive  out  of  the  bankrupt's  estate; 
that  this  liability  of  the  insurer  passed 
to  the  trustee  in  bankruptcy;  and  that 
the  amount  for  which  the  insurer  was 
liable  would  be  determined  by  ascer- 
taining what  percentage  all  the  assets 
of  the  bankrupt,  outside  of  the  insur- 
ance policy,  would  pay  on  all  the  debts 
proved  against  the  estate,  outside  of 
the  employee's  judgment.  But  this 
doctrine  is  not  applicable  to  the  case 
under  eonsideration  for  various  rea- 
sons. The  common-law  assignment  of 
the  gu  company  was  for  the  benefit 
of  such  of  its  creditors  as  became  par- 
ties thereto  within  liie  time  limited, 
long  since  elapsed,  and  neither  the 
complainant,  nor  his  intestate  during 
his  lifetime,  became  a  party  to  this 
assignment.  Again,  it  does  not  «ppear 
that  any  dividend  has  ever  or  will 
ever  be  paidr  upon  the  contrary,  it  is 
mid  in  argument  that  there  were  no 
Assets  to  be  divided." 

In  Stenbom  v.  Brown-Corliss  En- 
gine Co.  (1909)  137  Wis.  564,  20  L.R.A. 
(NJS.)'  956,  119  N.  W.  808,  where  it 


appeared  that  an  employee's  claim 
could  not  be  proved  in  the  liankruptcy 
proceedings  of  his  employer,  as  his 
judgment  was  not  recovered  until  the 
time  allowed  for  filing  claims  bad  ex- 
pired, it  was  held  that  the  giving  to 
the  employee  of  a  note  of  a  receiver 
who  had  been  appointed  in  supple- 
mentary bankruptcy  proceedings  to 
collect  the  judgment  was  not  a  satis- 
faction of  the  claim  within  the  mean- 
ing of  an  indemnity  policy  held  by  the 
employer,  providing  that  no  action 
shall  lie  against  the  insurer  unless 
brought  by  the  insared  himself  to  re- 
imbarse  him  for  actual  loea  austained 
and  paid  by  him  in  satisfaction  of  a 
judgment;  and  it  was  consequently 
held  to  give  the  receiver  no  standing 
to  enforce  the  policy. 

An  interesting  question  was  in- 
volved in  Georgia  Casually  Co.  v. 
Bowron  (1916)  L.R.A.1916F,  876,  147 
C.  C.  A.  159,  233  Fed,  89,  where  it 
appeared  that  an  employer's  liability 
policy  was  assigned  to  a  trustee  in 
bankruptcy,  that  before  the  sale  of 
the  bankrupt's  property,  and  while  it 
was  being  operated  by  the  trustee,  an 
employee  was  injured,  and  a  judgment 
was  recovered  against  the  trustee,  and 
that  this  judgment  was  paid  by  a 
check  given  to  the  trustee  by  one  who 
purchased  the  bankrupt's  property  on 
condition  that  he  pay  the  judgment. 
It  was  held  that,  notwithstanding  a 
provision  of  the  policy  that  no  action 
should  lie  against  the  insurer  unless 
brought  by  the  insured  for  loss  actu- 
ally sustained  and  paid  in  money  by 
the  insured  in  satisfaction  of  a  judg- 
ment, a  recovery  might  be  had.  The 
court  said:  "It  resulted  from  the 
court's  action  that  the  sale  of  the 
bankrupt's  property  was  a  conditional 
one,  that  the  amount  of  the  judgment 
recovered  by  Sibert  [the  employee] 
was  a  part  of  the  purchase  price  re- 
quired to  be  paid,  was  made  a  charge 
on  the  pr^erty  in  the  hands  of  the 
purchaser  or  a  subvendee,  and'  that 
the  proper^  remained  under  the  c<»i- 
trol  of  the  court  and  subject  to  admin- 
istration as  assets  of  the  estate  in 
bankruptcy  so  far  as  that  charge  upon 
it  was  concerned.  The  policy  sued  on 
inured  to  the  benefit,  not  of  James 
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Bowron,  the  individual,  but  of  the 
bankrupt  estate  which  the  court  was 
administering  and  which  was  in  his 
charge  as  the  court's  agent  and  trus- 
tee. It  well  may  be  inferred  that,  the 
net  amount  realized  from  that  estate 
was  lessened — in  other  words,  that  the 
estate  was  subjected  to  a  loss — by 
selling  it  conditionally  and  subject  to 
the  charge  against  it  of  the  amount  to 
be  recovered  as  damages  for  a  person- 
al injury  that  had  been  sustained  be- 
fore the  sale  was  made,  instead  of  sell- 
ing it  unconditionally  and  free  of  any 
encumbrance.  Bnt,  aside  from  that 
consideration,  a  vendor  who  brings 
about  the  payment  of  a  demand  of  a 
third  party  against  him  by  making  it 
a  charge  upon  the  thing  sold,  which  is 
worth  greatly  more  than  the  amount 
of  the  demand  so  provided  for,  may 
well  be  regarded  as  in  reality  the 
payer  of  that  demand,  though  the  mon- 
ey used  in  making  the  payment  is  sup- 
plied by  the  conditional  owner  of  the 
thing  sold,  who  is  practically  coerced 
into  making  the  payment  for  the  ven- 
dor to  save  himself.  In  such  a  case 
it  is  at  last  the  vendor  who  supplies 
the  means  of  bringing  about  the  pay- 
ment. A  result  of  the  orders  of  the 
court  above  referred  to,  and  what  was 
done  under  them,  was  to  put  the  bank- 
rupt estate,  represented  by  the  as- 
sured, its  b-ustee,  in  the  position  of 
such  a  vendor.  The  evidence  as  a 
whole  was  such  as  to  require  the  con- 


clusions that  the  bankrupt  estate,  while 
it  was  subject  to  administration  under 
the  orders  of  the  court  by  the  trustee, 
to  whom  the  policy  was  payable,  sus- 
tained a  loss  measured  by  the  amount 
of  the  judgment  recovered  by  Sibert, 
and  that  that  judgment  in  reality  was 
satisfied  out  of  the  bankrupt  estate 
while  it  was  still  within  the  court's 
grasp.  A  contrary  conclusion  would 
be  the  result  of  considering  only  the 
form  which  the  transaction  assumed, 
and  losing  sight  of  the  real  nature 
and  effect  of  it." 

In  SCHAMBS  V.  FiOELirr  &  C.  Ck>. 
ante,  1231,  where  the  policy  undertook 
to  indemnify  the  insured  against  "loss 
from  liabili^"  imposed  by  law  for  dam- 
ages on  account  of  injuries  suffered  in 
consequence  of  the  insured's  malprac- 
tice, and  did  not  contain  the  "no  ac- 
tion" clause,  the  words  "loss  from  lia- 
bility" were  construed  to  mean  that 
kind  of  a  loss  which  comes  into  exist- 
ence when  the  liability  of  the  insured 
becomes  irretrievably  fixed;  and  it  was 
accordingly  held  that  the  trustee  of 
the  insured,  who  had  become  a  bank- 
rupt after  a  judgment  was  recovered 
against  him  for  malpractice,  was  en- 
titled to  maintain  an  action  against 
the  insurer  for  the  face  of  the  policy, 
although  he  had  been  able  to  pay  from 
the  assets  of  the  insured  but  a  small 
part  of  the  claim  of  the  judgment  cred- 
itor,, who  was  the  only  one  who  pre- 
sented a  claim  for  payment. 

jr.  T.  w. 


SIMON  M.  BAUM,  Plif.  In  Err., 

V. 

INDUSTRIAL  COMMISSION  et  al. 

mtn»ia  Supreme  Court— ^une  IS,  1019. 

(288  in.  516,  123  K.  B.  825.) 

Master  and  servant  —  scope  of  emplosmient  —  emergcnejr  act. 

1.  Performance  by  an  employee,  during  emergency,  of  an  act  whfcli  he 
has  reason  to  believe  is  in  the  interest  of  his  employer,  is  not  beyond  the 
scope  of  his  employment. 

ISee  note  on  this  question  beginning  on  page  1247.] 
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Worfcnen's  compensation  —  when  in- 

jniy  arises  out  of  employment. 

2.  For  an  injury  to  arise  out  of  the 
employment  within  the  meaningr  of  the 
Workmen's  Compensation  Act  there 
must  be  some  causal  relation  between 
the  vcttfiosment  and  the  injury,  al- 
though it  is  not  necessary  that  the  in- 
jury be  one  which  ought  to  have  been 
foreseen  or  expected,^ 
—  origin  in  nature  of  employment. 

5.  An  injury  to  an  employee  must, 
in  order  to  arise  out  of  the  employ- 
ment within  the  meaning  of  the  Work- 
men's Compensation  Act,  be  one  which 
after  the  event  may  be  seen  to  have  had 
its  osigin  iAtbe  nature  of  the  employ- 
ment. 

Mattter  and  servant  —  duty  te  resist 

strikers. 
■  4.  A  cutUr  in  e  factory  employing 
women  is  under  obligation,  when  riotr 
ing  strikers  from  other  establishments 
attempt  to  force  themselves  into  the 
shop  to  the  terror  of  employees  and 
dangef'  to  the  property,  to  assist  the 
empJoyer  in  defending  himself,  his  em- 
ployees, and  his  property  frim  the 
strikers. 

[See  18  R.  C.  L.  655.] 
Workmen's  compensation  —  injvry  by 
strikers  —  arising  out  of  employ- 
ment. 

6.  Injury  to  an  employee  in  a  factory 
•when  he  attempts  to  assist  his  employer 
in  defending  himself,  his  property,  and 
his  employees  from  the  attacks  of  riot- 
ing strikers  from  other  establishments, 
who  att«i4>t  to  f«roe  their  way  into 
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Hi  K.  E.  ess.) 
■the  shop,  ja'isea  out  ef  his  employment 
within  the  meaning  of  the  Workmen's 
Oompensatioii  Act. 
■Eridence  —  contents  of  letter. 

6.  An  arbitrator  in  a  werkmen's  com- 
pensation ease  cannot  recehre  oral  proof 
of  the  contents  of  a  letter  making  de- 
nunds  on  the  employer,  failure  to  com- 
ply witli  which  is  alleged  to  have  caused 
tiie  injury,  since  the  letter  itself  is  the 
best  evidence  of  its  contents. 

—  character  of  evidence  admissilile. 

7.  The  evidence  which  may  bo  re- 
ceived by  an  arbitrator  in  a  work- 
men's compensation  case  must  be  com- 
petent and  legal  as  tested  by  the  usual 
rules  for  producing  evidence  in  any 
legal  proceeding. 

'—■  opinion   evtdmce  — -  absence  of 
pnjudiee. 

8.  Permitting  the  employer  to  state 
liiat  when  an  employee  was  injured  he 
was  protectibg  the  employer's  life  and 
property  is  not  ground  for  reversing 
.an  award  under  the  Werkmen's  Com- 
pensation Act,  if  there  was  testimony 
«s  to  what  the  employee  was  actually 
doing,  and  there  was  sufficient  compe- 
tent evidence  to  sustain  the  finding  of 
the  Conunisfiion. 

i—  power  of  conrt  —  ordering  exeon- 
tion. 

9.  The  court  has  no  povrer  to  order 
execution  upon  Arming  an  award  un- 
der the  Worionen's  Compensation  Act, 
where  the  statute  empowers  it  merely 
to  affirm  or  set  aside  the  decision,  and 
the  employer  has  given  bend  to  pay  the 
award  if  his  appeal  is  not  sucoessfuL 


Ebrob  to  the  Circuit  Court  for  Cook  County  (Torrison,  J.)  to  review  a 
judgment  confirming  an  award  of  the  Industrial  CommisBion  to  claimant, 
in  a  proceeding  by  her  under  the  Workmen's  Compensation  Act,  to  recover 
Cfoapenahtum  tot  Hie  death  of  h^  son.    Beversed. 

The  facts  are  Stated  in  the  opinion  of  the  court. 

Mr.  Jishn  Clark  Baker,  for  plaintiff     opinion  as  to  whether  the  deceased  was 


in  error: 

Oral  testimray  as  to  the  craitents  of 
tke  letter  shook!  not  have  been  admit- 
ted. 

Victor  Chonjcal  Werks  v.  Indtlfttrial 
Bd.  274  lU.  11,  113  N.  E.  173,  Ann.  Cas. 
1918B,  627;  Morris  &  Co.  v.  Industrial 
Bd.  284  111.  67,  L.R.A.1918E,  919,  119 
N.  E.  944;  Chicago  &  A.  R.  Co.  v.  In- 
dustrial Bd.  274  111.  336, 113  N.  E.  629; 
Young  V.  People,  221  111.  51,  77  N.  E. 
5S6. 

The  employer  should  not  have  been 
required  as  a  witness  to  express  an 


protecting  the  employer's  property,  and 
.the  evidence  cannot  be  availed  of  to 
support  the  award. 

American  Car  4c  Foundiy  Co.  v.  Hill, 
B26  III.  227,  80  N.  E.  784. 

The  accident  did  not  arise  out  of  the 
employment. 

Murray  v.  Denholm  [1911]  S.  C. 
1087,  48  Seet.  L.  R.  896.  5  B.  WT  C.  C. 
496;  Collins  v.  CoUins  [1907]  2  Ir.  R. 
104;  Clark  ▼.  Clark.  189  Hfch.  652,  155 
N.  W.  607;  Mitehinson  v.  Di^  Bros. 
[1913]  1  E.  B.  603,  82  L.  J.  K.  B  N.  S. 
421,  108  L.  T.  N.  S.  198,  29  Times  L. 
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R.  267,  67  SoL  Jo.  800,  6  B.  W.  C,  C. 
190. 

Judgment  directing  the  payment  of 
money  and  the  issuance  of  an  execution 
should  not  have  been  entered. 

Smith-Lohr  Ck>al  Min.  Co.  t.  Indus- 
trial Bd.  279  111.  88,  116  N.  E.  666; 
Sweeney  v.  Chicago  Teleph.  Co.  212  111. 
475,  72  N.  E.  677;  Hart  Bros.  v.  West 
Chicago  Park.  186  lU.  464,  67  N.  E. 
1036;  Sanitary  Dist.  v.  Ghapin,  226 
lU.  499,  80  N.  E.  1017,  9  Ann.  Gas.  113; 
O'Brien  t.  Gooding,  194  111.  466,  62  N. 
E.  898. 

Messrs.  John  H.  McAuUffe  and 
Joseph  L.  Lisack,  for  defendant  in 
error: 

In  a  proceeding  under  the  Workmen's 
Compoisation  Act,  mere  error  in  the 
admission  or  exclusion  of  evidence  is 
not  sufficient  ground  for  reversal. 

Victor  Chemical  Works  v.  Industrial 
Bd.  274  III  11,  113  N.  E.  178,  Anv. 
Gas.  1918B,  627;  Morris  &  Co.  v.  In- 
dustrial Bd.  284  111.  67,  L.R.A.1918B, 
919,  119  N.  E.  944. 

The  accident  arose  out  of  and  in  the 
course  of  the  employment. 

Ohio  Bldg.  Safety  Vault  Co.  ▼.  In- 
dustrial Bd.  277  111.  96,  115  N.  E.149, 
14  N.  C.  G.  A.  224;  Andrew  v.  Pails- 
worth  Industrial  Soc.  [1904]  2  K.  B. 
32,  73  L.  J.  K  B.  N.  S.  511,  68  J.  P. 
409,  52  Week.  Rep.  451,  90  L.  T.  N.  S. 
611,  20  Times  L.  R.  429;  Nisbet  v.. 
Rayne  [1910]  2  K.  B.  689,  80  L.  J.  K. 
B.  N.  S.  84,  103  L.  T.  N.  S.  178,  26 
Times  L.  R.  682,  54  Sol.  Jo.  719,  3  B. 
W.  C.  C.  607,  8  N.  C.  G.  A.  268 ;  Ander- 
son V.  Balfour  [1910]  2  Ir.  R.  497,  44 
Ir.  L.  T.  168,  3  B.  W.  G.  G.  588 ;  Weekes 
V.  Stead  [1914]  W.  C.  &  Ins.  Rep.  434, 
[1914]  W.  N.  263,  83  L.  J.  K.  B.  N.  S. 
1642,  111  L.  T.  N.  S.  693,  30  Times  L. 
R.  686,  68  Sol.  Jo.  633,  7  B.  W.  C.  G. 
398,  6  N.  G.  C.  A.  1010;  Trim  Joint 
Dist  School  V.  Kelly  [1914]  W,  C.  & 
Ins.  Rep.  359,  83  L.  J.  P.  G.  N.  S.  220, 
111  L.  T.  N.  S.  306,  30  Times  L.  R. 
462,  68  Sol.  Jo.  493,  7  B.  W.  C.  C.  274; 
48  Ir.  L.  T.  141,  Ann.  Gas.  1915A, 
104;  McNichol'a  Case,  215  Mass.  497, 
L.R.A.1916A,  306,  102  N.  E.  697,  4 
N.  C.  C.  A.  522;  Challis  v.  London  & 
S.  W.  R.  Co.  [1906]  2  K.  B.  154,  74  L. 
J.  K.  B.  N.  S.  669,  63  Week.  Rep.  613, 
■98  L:^.  N.  S.  380,  21  Times  L.  R.  486, 
7  W.  C.  G.  28;  Chicago  Dry  Kiln  Co.  v. 
Industrial  Bd.  276  111.  556,  114  N.  E. 
1009,  Ann.  Gas.  1918B,  645;  Dragovich 
V.  Iroquois  Iron  Co.  269  lU.  478,  109 
N.  E.  999,  10  N.  C.  G.  A.  475;  Pekin 


Cooperage  Co.  v.  Industrial  Bd.  277  IB. 
53,  115  N.  E.  128. 

The  judgment  entwed  by  the  circuit 
court  was  authorized  by  law. 

McMurr^  v.  Peabody  Coal  Co.  281 
III  218,  118  N.  E.  29;  Chicago  A  Inter- 
national Traction  Co.  v.  Industrial  Bd. 
282  111.  230,  118  N.  E.  464. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  brought  to  re- 
view a  judfirment  of  the  circuit  court 
of  Cook  county,  confinninsr  an  award 
by  the  Industrial  Conunissioa 
against  Simon  M.  Baum,  i^intiff 
in  error,  of  compensatiaa  for  the 
death  of  Edward  Tomcz^  who  died 
February  26,  1917,  from  injuries 
received  February  16, 1917,  in  a  dif- 
fleulty  caused  by  some  strikers 
raiding  the  factory  where  deceased 
was  working.  The  questioas  raised 
are  whether  the  death  of  Edward 
Tomczyk  arose  out  of  his  employ- 
ment, whether  there  was  error  in 
the  admission  of  cortain  evidence, 
and  whether  the  circuit  court,  in 
confirming  the  hwaxd  of  the  Indus- 
trial Commission,  erred  in  entering 
a  money  judgment  and  ordering 
execution. 

Deceased  was  employed  by  plain- 
tiif  in  error,  doing  business  as  the 
Nora  Shirt  Waist  Company,  as  an 
assistant  cutter  in  his  factory  lo- 
cated at  Milwaukee  avenue  and  Oak- 
ley boulevard,  in  the  city  of  Chicago. 
The  workroom  of  this  factory  is 
triangular  in  shape,  there  being 
about  6,000  square  feet  of  floor 
space  in  the  room.  I^e  entrance 
to  this  workroom  is  from  Milwaukee 
avenue  through  an  outer  door,  down 
a  passageway,  and  through  a  second 
door.  At  the  right  of  the  passage- 
way between  the  avenue  and  the 
workroom  was  Baum's  ofHce.  At 
the  time  of  the  difficulty  there  were 
employed  in  the  workroom  two  men 
and  about  twenty-five  women. 
Plaintiff  in  error  manufactured 
wash  dresses,  shirt  waists,  and 
other  like  wash  garments.  As  as- 
sistant cutter  it  was  the  duty  of 
deceased  to  lay  out  goods  and  cot 
it  with  a  knife  or  a  power-driven 
machine.    It  appears  that  on  Jann- 
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1917,    plaintiff   in    error     the  accident,  and  seem  to  indicate 


received  a  letter  from  the  Interna- 
tional  Garment  Workers'  Union,  de- 
manding that  he  sign  up  with  the 
union  to  avoiid  a  strike  and  other 
difficulty.  On  February  14  a  strike 
was  called  by  this  union,  which 
strike  ix^  more'  or  less  general 
fhrouc^bmit  the  city  of  Chicago. 
None  of  the  employees  of  plaintiff 
in  error,  were  members  of  this  un> 
ion,  and  there  was  no  strike  at  this 
factory,  and  no  trouble  existed  be- 
tween employer  and  employees. 
Two  days  later,  at  about  11:45 
A.  M.,  twenty  or  thirty  striking 
members  of  this  imion,  men  and 
women,  rushed  through  the  pas- 
sageway, past  the  oflRce,  and  into 
this  workit>om,  calling  upon  the  em- 
ployees of  plaintiff  in  error  to  strike. 
Plaintiff  in  error  was  in  his  office 
at  the  time,  and  when  he  saw  the 
crowd  rushing  into  his  factory  he 
ran  to  the  rear  of  his  office  and  tried 
to  prevent  the  crowd  from  entofing 
his  workropm.  He  aeazei  a  ham- 
mer, which  was  taken  away  from 
him  by  the  strikers.  He  then  tried 
to  reach  his  telephone  to  call  the 
poHee^  but  was  prevented  by  the 
strikers.  As  the  crowd  forced  its 
way  past  plaintiff  in  error,  Tcnnczyk 
walked  around  from  his  cutting 
table,  where  he  was  working,  and 
tried  to  hold  them  bade.  The  plain- 
tiff in  error  was  standing  about  4 
feet  away  from  Tomczyk,  and  there 
were  about  six  male  s^ikers  stand- 
ing between  them.  The  remaining 
strikers,  men  and  women,  were 
crowded  around  plaintiff  in  error, 
Tomczyk,  and  the  forelady,  all  the 
Iteomen  employees  of  the  factory 
liaving  fled  in  a  panic.  In  the  course 
of  the  riot  Tomczyk  was  stabbed, 
and  cried  out,  "Baum!  I  am  cut!" 
It  was  from  this  wound  that  he 
died.  The  strikers  left  immediate- 
ly, throwing  bricks  through  the 
plate  glass  windows  as  they  went. 

The  first  question  is  whether 
Tomczyk's  injury,  which  was  re- . 
ceived  in  the  course  of  his  employ- 
ment, arose  out  of  his  employment. 
TTie  words,  "arising  out  of,"  have 
reference  to  the  cause  or  origin  of 


that  the  accident  must  happen  out 
of  the  transaction  of  the  business 
in  which  the  workman  is  engaged. 
That  would  include  any  accident 
which  might  naturally  result  from 
the  manner  in  which  the  business 
is  carried  on  and  which  would  be 
considered  incidental  to  the  employ- 
ment itself.  This  injury  was  clearly 
a  mishap,  occurring  outside  of  the 
usual  course  of  events,  and  was  an 
emergency  which  arose  while  Tom- 
czyk was  engaged  in  his  work.  ~It 
is  well  argued  that  such  a  situation 
could  hardly  have  been  contem- 
plated by  either  the  employer  or  the 
employee  when  Tomczyk  entered 
the  emplojrment  of  plaintiff  in  er- 
ror. On  the  other  hand,  when 
plaintiff  in  error  failed  to  sign  the 
agreement  with  the  union,  it  was 
certain  to  cause  the  members  of  the 
union  to  use  some  measure  to  com- 
pel compliance  with  their  demands. 
It  was  generally  known  that  there 
was  a  strike  in  the  city  of  Chicago, 
and  this  fact  was  known  to  the 
plaintiff  in  error.  Unfortunately, 
during  the  course  of  a  strike,  and  in 
the  excitement  of  events  which  oc- 
cur during  a  strike,  trouble  quite 
frequently  arises.  In  view  of  the 
general  conditions  and  events  that 
were  happening  in  the  immediate 
vicinity  of  the  factory  of  plaintiff 
in  error,  it  can  hardly  be  said 
he  should  not,  as  a  reasonable  per- 
son, expect  some  difficulty  with  the 
strikers. 

While  there  must  be  some  causal 
relation  between  the  employment 
and  the  injury,  it  is 
not  necessary  that  J^i'jSSSt?— 
the  injury  be  one  wh«»  tutun 
which     ought     to  tiilil^Lu 
have  been  foreseen 
or  expected.    It  must,  however,  be 
one  which,  after  the  event,  may  be 
seen  to  have  had  its  _,,,,«  i, 
origin  in  the  nature  imture  ot 
of  the  employment  •»••»•»»«-*• 
Such  was  our  holding  in  Pekin  Coop- 
erage Co.  V.  Industrial  Commission, 
285  111.  31,  120  N.  E.  680.    Where 
a  workman  voluntarily  performs  an 
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act,  during  an  emergency,  which  he 

has  reason  to  be- 

S-VS  "fope      lieve  is  in  the  inter- 

of  smvtoTBeB*-.  ggf  Qf  jjjjj  employer. 

and  IS  injured 
thereby,  he  is  not  acting  beyond  the 
scope  of  his  emplosmient. 

It  is  conceded  that  Tomczyk  was 
a  peaceable  and  law-abiding  citizen. 
It  is  also  conceded  that  the  strikers 
rushed  into  the  workroom  without 
any  warning,  and  that  plaintiff  in 
error  tried  to  eject  them.  The  evi- 
dence shows  that  there  was  great 
.excitement  in  the  workroom^  and 
that  the  women  employee*  fled 
screaming  to  the  back  of  the  room. 
Nothing  was  said  betwe^i  the  plain- 
tiff in  error  and  Tomczyk.  Tomczyk, 
seeing  his  employer  and  his  fellow 
employees  in  apparent  danger, 
came  to  the  rescue.  He  was  assist- 
ing his  employer  in  the  defense  of 
his  person  and  his  property,  and  was 
acting  in  defense  of  his  fellow  em- 
ployees, all  of  whom  were  women. 
We  have  held  that  it  is  the  duty  of 
an  employee  to  do  what  he  can  to 
save  the  lives  of  his  fellow  em- 
ployees when  all  are  at  the  time 
working  in  the  line  of  their  employ- 
ment. Dragovich  v.  Iroquois  Iron 
Co.  269  lU.  478,  109  N.  E.  999,  10 
N.  C.  C.  A.  475.  That  the  fellow  em- 
ployees of  deceased  were  not  actu- 
ally in  danger  of  losing  their  lives 
cannot  change  the  rule.  The  danger 
was  clearly  apparent  to  Tomczyk. 
He  acted  as  any  man  would  have 
acted  under  the  circumstances.  The 
rioters  had  rushed  in  without  warn- 
ing and  threw  the  women  employees 
into  a  panic.  It  was  up  to  deceased 
to  act,  or  to  abandon  the  workroom 
and  its  occupants  to  trespassing 
strangers,  apparently  bent  upon  do- 
ing damage  to  whatever  came  in 
their  path.  The  situation  was  an  un- 
usual and  unforeseen  one,  and  called 
for  quick  action.  From  every  point 
of  view  it  was  the  duty  of  deceased 

to  defend  himself 
ilttTK-lr '~'"*     and   his   employer, 

and  to  assist  his  em- 
ployer in  defending  the  persons  of 


his  women  coworkers.    Where  th« 
trouble  arises  out  of  the  employer's 
•work,  and  as  a  re- 
sult of  it  one  of  the  J!»»»e>Mtio>- 
trespassers   injures  iJ^'^liril 
an  employee  who  is  »riBiBir  o«t  af 
defending  his   em-  •••»••'-«-«• 
ployer's  busines?,  it  may  be  inferred 
that  the  injury  arose  out  of  the  em- 
ployment. 

An  assault  arises  out  of  one's  em- 
ployment in  a  case  where  the  duties 
of  the  employee,  under  the  particu- 
lar situation,  are  such  as  are  likely 
to  cause  him  to. have  to  deal  with 
persons  who,  under  the  circum- 
stances, are  liable  to  attack  him. 
Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  m.  96,  115  N.  E. 
149,  14  N.  C.  C.  A.  224.  Such  was 
the  situation  in  this  case.  Deceased 
was  assaulted,  not  for  anything  lie 
had  done,  but  because  he  was  in  the 
employ  of  the  plaintiff  in  error,  who 
was  in  bad  &ivor  with  the  unioD  mi 
account  of  not  having.eqmplied  with 
its  demands.  We  are,  therefore,  of 
the  opinion  that  the  injury,  which 
occurred  in  the  course  of  the  em- 
plojrment,  arose  out  of  the  eonploy- 
ment. 

It  appears  that  plaintiff  in  error 
received  a  letter  from  the  union  de- 
manding   that  ^  he  Bvide.c«- 
sign  up  with  them  eoiite»t«of 
to  prevent  a  strike.  **'***'^ 
It  was  attempted  to  prove- the  con- 
tents of  this  letter  by  oral  testi- 
mony.   This  was  error.    When  an 
arbitrator,  hears  evidence,  It  most 
be  evidence  that  is  competent  and 
legal,  as  tested  by  ^fc„.et.ri 

the   usual   rules   for    erldence 

producing  evidence  •*-•"••"- 
in  any  legal  proceeding.  Victor 
.Chemical  Works  v.  Industrial  Bd. 
274  111.  11, 113  N.  E.  173,  Ann.  Gas. 
1918B,  627.  There  was,  however, 
competent  evidence  showing  the  ex- 
istence of  the  strike,  and  no  dam- 
age was  done  plaintiff  in  error  by 
this  ruling.  Neither  was  thore  any 
damage  done  when  the  plaintiff  in 
error  expressed  the  opinion  that 
deceased  was  protecting  the  em- 
ployer's life  and  property.    He  had. 
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testiHed  as  to  what  was  being  done 
— ptaio.  .TV.  by  deceased,  and 
««iicc-«iMeaM  there  was  sufficient 
•f  pr«ji>di«e.  competent  evidence 
to  sustain  the  finding  of  the  Com- 
mission. 

It  is  contended  by  plaintiff  in  er- 
ror that  the  circuit  court  erred  in 
entering  a  judgment  which  not  only 
confirmed  the  award  of  the  Commis- 
sion, but  also  directed  the  i>aymettt 
of  the  amount  of  the  award  and 
ordered  execution.  The  proceedings 
in  cases  of  this  character  are  pure- 
ly statutory,  and  it 
is  a  settled  rule  that 
the  requirements  of 
the  statuta  must  govern  and  con- 
trol them.  These  proceedings  were 
under  paragraph  (f )  of  §  10  of  the 
Compensation  Act  (Laws  1913,  p. 
349),  and  the  only  authority  of  the 
court  under  this  paragraph  is  to 
confirm  or  set  aside  the  decision  of 
the  Industrial  Board.  From  &  con- 
sidemtion  of  the  whole  act,  it  would 
appear  that  the  legisjliature  intended 
td^at  the  «n^)loy«F  nug^t  protect 
hMOsdf  agaiiist  a  judgment  for  pay-> 
ment  of  the  sward  by  performing 
certain  optional  oonditiens.  Par»- 
fmifk  (g)  of  the  same  sectitm  pro- 
vides that  when  the  proceedings  are 
under  that  section  "no  judgment 
shall  be  entered  in-the  event  the  em- 
ployer diall  filfi  with  the  sajd  board 
its  bond,  witii.  gdod  and  waf&tHint 
surety  in  doable  the  amount  of  the 
award,  conditioned'  upon  the  pay- 
ment of  said  award  in  the  event  the 
said  employer  shall  fail  to  prosecute 
with  effect  proceedings  for  review  of 
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the  decision,  or  the  said  decision 
upon  review  shall  be  affirmed." 
Paragraph  (f )  of  the  same  section 
(the  one  under  which  these  proceed- 
Jngs  are  brought)  provides  that  the 
writ  of  certiorari  shall  not  issue  un- 
til the  employer  has  filed  with  the 
circuit  clerk  "a  bond  conditioned 
that  if  he  shall  not  successfully 
prosecute  said  writ  or  said  suit  he 
will  pay  the  said  awiard,  and  the 
ieosts  of  the  proceedings  in  said 
court.  The  amount  of  the  bond 
shall  be  fixed  by  any  member  of  the 
fitidustrial  Board  and  the  surety  or 
sureties  on  said  bond  shall  be  ap- 
proved by  the  clerk  of  said  court." 
[Laws  l&17i  P-  503.]  Such  a  bond 
was  filed  in  this  case.  These  provi- 
sions to  prevent  judgments  are  made 
to  avoid  encumbering  the  employ- 
er's property  with  accumulative 
fiens  that,  in  many  cases,  would  not 
be  discharged  for  many  years,  and 
inight.  run  for  the  life  of  the  em- 
ployee. These  judgments  might  ac- 
cumulate until  the  defect  in  the  title 
of  the  employer's  real  estate  would 
make  it  unmarketable.  The  em- 
ployee is  fully  protected  by  the  bond 
required  by  the  statute.  The  court  in 
this  case  had  only  such  power  on 
certioraH  as  the  statute  gave,  and 
that  was  to  confirm  or  set  aside  the 
decision  of  the  Commission.  There 
is  nothing  in  the  statute  to  author- 
ize a  judgment  directing  the  pay- 
ment of  the  amount  of  the  award 
and  ordering  execution  to  issue. 

The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to 
enter  an  order  confirming  the  deci- 
sion of  the  Industrial  Commission. 


Right  of  employee  to 


ANNOTATION. 

Aon  for  auurie*  recoved  wUIe  actnig  m  an 
emergentjr. 


As  to  ooam>€ipsati<»  for  death  or  ia- 
iUxS'  from  eoMitetnent  and  overexer- 
tion, -  see  amiotation  to  Crosby  v. 
Thorp^Hawley  Go.  post,  1263. 

Wibtle  eompeasatien  under  the  stat- 
ute ordinarily  is  not  ceoovevable  un- 
less the  injury  arises  out  of  the  em- 
pleymenti  the  oases,  almost  wifehoat 


exception,  hold  that  an  employee  does 
aot  go  outside  his  employment  if,  when 
confronted  with  a  sudden  emergency, 
he  steps  beyond  his  regularly  design 
natcd  duties  in  an  attempt  to  save 
himself  from  injury,  to  rescue  another 
employee  from  danger,  or  to  save  his 
employer's  property. 
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California. — Ocean  Acci.  &  Guaran- 
tee Corp.  V.  Industrial  Acci.  Commis- 
sion  (1919)  —  Cal.  — ,  182  Pac.  35; 
United  States  Fidelity  &  G.  Co.  v.  In- 
dustrial Acci.  CommiBsion  (1917)  174 
Cal.  616,  163  Pac.  1013. 

Illinois. — Dragovich  v.  Iroquois  Iron 
Co.  (1916)  269  111.  478,  109  N.  E.  999, 
10  N.  C.  C.  A.  475;  Munn  v.  Industrial 
Bd.  (1916)  274  111.  70,  113  N.  E.  110, 
12  N.  C.  C.  A.  652. 

Massachusetts.  —  Borin's  Case 
(1917)  227  Mass.  452,  L.R.A.1918A, 
217,  116  N.  E.  817. 

New  York.  —  Waters  v.  William  J. 
Taylor  Co.  (1916)  218  N.  Y.  248,  L.R.A. 
1917A,  347, 112  N.  E.  727;  Rist  v.  Lar- 
Idn  (1916)  171  App.  Div.  71,  156  N.  Y. 
Supp.  875;  Rzepczynski  v.  Manhattan 
Brass  Co.  (1917)  179  App.  Div.  952, 
165  N.  Y.  Supp.  1110. 

Texas.  —  Southern  Surety  Co.  v. 
Stubbs  (1917)  —  Tex.  Civ.  App.  — ; 
199  S.  W.  343;  General  Acci.  Fire  & 
liife  Asaur.  Corp.  v.  Evans  (1918)  — 
Tex.  Civ.  App.  — ,  201  S.  W.  705. 

England.— Rees  v.  Thomas  [1899] 
1  Q.  B.  1015,  68  L.  J.  Q.  B.  N.  S.  539,  47 
Week.  Rep.  504,  80  L.  T.  N.  S.  578,  15 
Times  L.  R.  301;  Hapelman  v.  Poole 
(1908)  25  Timw  L.  R.  165,  2  B.  W.  C. 
C.  48;  Yates  v.  South  Kirkby,  etc..  Col- 
lieries [1910]  2  K.  B.  538,  79  L,  J.  K.  B. 
N.  S.  1036, 103  L.  T.  N.  S.  170.  26  Tim-Js 
L.  R.  596,  3  B.  W.  C.  C.  418,  3  N.  C.  C. 
A.  225;  Matthews  v.  Bedworth  Brick, 
Tile  &  Timber  Co.  [1899;  County  Ct.] 
106  L.  T.  Jo.  485,  1  W.  C.  C.  124. 

Canada.— Cameron  v.  Canadian  P. 
R.  Co.  (1918)  11  B.  W.  C.  C.  (Sask.) 
486. 

Scotland. — London  ft  E.  Shipping 
Co.  v.  Brown  (1905)  7  So.  Sess.  Cas. 
Stfa  series,  488;  Devine  v.  Caledonian  R. 
€0.  (1899)  1  Sc.  Sess.  Cas.  5th  series, 
1105, 86  Scot  L.  R.  877, 7  Scot.  L.  T.  99. 

Thus  an  employee  on  a  crane  in  a 
river,  who,  on  the  breaking  of  one  of 
the  timbers  of  the  crane,  jumped  into 
the  river  to  save  himself  and  suffered 
an  injury  therefrom,  was  injured  by 
accident  within  the  meaning  of  the 
New  York  statute.  Rist  v.  Larkin 
(1916)  171  App.  Div.  71,  156  N.  Y. 
Supp.  875.  The  court  said:  "While 
the  claimant  jumped  into  the  water, 
he  did  so  to  prevent  a  personal  in- 
jury  resulting   from   the   accidental 


breaking  of  the  timber.  The  junvuv 
into  the  river  was,  therefore,  not  a 
voluntary  act,  but  was  the  result  of 
the  accident,  which  put  the  claimant 
in  such  peril  that  his  getting  wet  must 
be  considered  accidental  rather  than 
voluntary." 

So  in  Borin's  Case  (1917)  227  Mass. 
452,  L.R.A.1918A,  217,  116  N.  E.  817, 
in  reversing  an  award  of  compensation 
to  a  workman  injured  because  he  had 
nnnecessarily  gone  into  a  dangerous 
place  to  open  windows  which  the  em- 
ployer had  nailed  down  purposely,  to 
prevent  such  act  on  the  part  of  the 
employee,  the  Massachasetts  court 
said:  'We  do  not  intend,  however,  to 
intimate  that  an  employee  is  not  with- 
in the  statute,  where,  being  suddenly 
called  upon  to  save  himself  from 
threatened  loss  of  life  or  limb  or  seri- 
ous bodily  harm,  he  necessarily  vio- 
lates a  rule  appertaining  to  the  sphere 
of  his  emplojrment,  and  is  injared." 

This  rule  finds  frequent  application 
where  the  employee  is  injured  while 
attempting  to  rescue  fellow  employeet 
from  threatened  injury  or  death. 

Thus,  in  United  Stetes  Fidelity  ft  G. 
Co.   V.   Industrial   Acci.   GommissioB 

(1917)  174  CaL  616, 168  Pac.  lOlS,  the 
court  said  that,  if  an  employee  was 
overcome  by  gas  fumes  when  going  to 
the  aid  of  another  employee  who  had 
been  overcome,  he  was  engaged  in  the 
employer's  business. 

And  in  Yates  v.  South  Kirkby,  etc.. 
Collieries  [1910]  2  K.  B.  (Eng.)  588, 
79  L.  J.  K.  B.  N.  S.  10S5, 108  L.  T.  N.  3. 
170,  26  Times  L.  R.  SM,  S  B.  W.  C.  a 
418.  S  N.  C.  C.  A.  22s,  it  was  held  that 
it  is  clearly  the  dn^  of  an  employee 
to  go  to  the  aid  of  anotiier  employee 
who  has  been  injured,  and  any  inju- 
ries received  while  so  acting  may  be 
found  to  arise  out  of  and  in  the  course 
of  the  employment. 

So,  an  employee  who  is  injured  while 
attempting  to  rescue  a  fellow  em- 
ployee from  a  dangerous  position,  aris- 
ing in  the  course  of  bis  employment,  is 
within  the  protection  of  the  Texas  act, 
unless  his  act  in  attempting  the  rescue 
is  in  disobedience  of  the  positive  or- 
ders of  his  employer.  General  Acci. 
Fire  ft  Life  Assur.  Corp.  v.  Evans 

(1918)  —  Tex.  Civ.  App.  — .  201  S.  W. 
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706.  The  court  said  that  it  had  been 
held  in  several  jurisdictions  that  it 
is  the  duty  of  every  employee  to  under- 
take to  prevent  injury  to  fellow  em- 
ployees, and  that  in  such  attempts 
they  are  acting  within  the  course  of 
their  employment. 

So  too,  in  Dragovich  v.  Iroquois  Iron 
€o.  (1916)  269  III.  478,  109  N.  E.  999, 
10  N.  C.  C.  A.  476,  it  was  held  that 
a  workman  does  not  go  out  of  his  em- 
ployment in  attempting  to  rescue  a  fel- 
low workman  who  has  fallen  into  a 
quantity  of  hot  water.  The  court 
said :  "It  is  the  duty  of  an  employer  to 
save  the  lives  of  his  employees,  if  pos- 
sible, when  they  are  in  danger  while  in 
his  employment,  and  therefore  it  is  the 
duty  of  a  workman  in  his  employ,  when 
occasion  presents  itself,  to  do  what  he 
can  to  save  the  lives  of  his  fellow  em- 
ployees, when  all  are  at  the  time  work- 
ing in  the  line  of  their  employment. 
Any  other  rule  of  law  would  be  not 
only  inhuman,  but  unreasonable  and 
uneconomical,  and  would,  in  the  end, 
result  in  financial  loss  to  employers 
on  account  of  injuries  to  their  em- 
ployees." 

And  fatal  injuries  to  a  workman 
while  attempting  to  rescue  a  fellow 
workman,  who  had  fallen  down  a  shaft 
which  they  were  engaged  in  cloning 
out,  arise  out  of  and  in  the  course  of 
the  employment.  Matthews  v.  Bed- 
worth  Brick,  Tile  &  Timber  Co.  (1899; 
County  Ct.)  106  L.  T.  Jo.  (Eng.)  486, 
1  W.  C,  C.  124. 

A  laborer  whose  duties  in  unloading 
a  vessel  do  not  require  him  to  go  upon 
it  does  not  go  out  of  bis  employment 
in  volunteering  to  go  into  the  hold  to 
rescue  another  laborer  who  has  been 
overcome  by  gas.  London  &  E.  Ship- 
ping Co.  V.  Brown  (1905)  7  Sc  Sess. 
Cas.  5th  series,  488.  The  Lord  Justice 
Clerk  said:  "I  cannot  doubt  that  in  a 
sudden  emergency,  where  there  is  dan- 
ger, a  workman  does  not  go  out  of  his 
employment  if  he  endeavors  to  prevent 
ihe  danger  from  taking  e;Bfect  For 
example,  if,  in  a  yard  where  a  man  is 
working;  a  horse  suddenly  runs  o^, 
and  there  is  danger  to  others,  I  would 
hold  that  if  iJie  man  did  his  best  to 
£top  the  horse  and  met  with  an  injury 
he  suffered  tht^t.injory. in  the  course 
(i  A.L.II.— 79. 


of  his  employment.  It  would  be  a 
right  thing  to  do,  in  the  interest  of  the 
safety  of  those  in  the  yard,  and  there- 
fore in  the  interests  of  his  master. 
The  same  would  i^ply  to  the  endeavor 
to  sprag.  a  runaway  wagon  which 
might  cause  loss  of  life.  No  doubt 
.  this  case  is  somewhat  unusual,  and  the 
endeavor  was  made  to  liken  it  to  the 
case  of  persons  arriving  on  the  scene 
of  a  disaster,  such  as  a  coal-pit  explo- 
sion, and  deliberately  volunteering  to 
join  a  rescue  party  and  who,  therefore, 
could  be  held  not  to  be  acting  as  em- 
ployees, but  solely  as  individuals.  I 
can  conceive  such  a  case,  where  it 
would  be  very  diflScult  to  make  the  act 
apply;  but,  in  my  view,  any  such  case 
is  distinguishable  from  the  present 
one.  Here  the  deceased  was  at  the 
work  that  was  going  on.  Had  one  of 
the  men  who  was  with  him,  engaged  in 
work  on  the  quay,  come  suddenly  into 
danger,  and  he  had  instantly,  endeav- 
.ored  to  save  himi,  I  could  have  no  hes- 
itation in  saying  that  his  doing  so  was 
an  act  in  the  course  of  his  employ- 
ment. I  do  not  feel  that  his  case  falls 
into  a  different  category  because  the 
man  he  tried  to  save  was  engaged  at  a 
different  department  of  the  same  work 
in  the  factory." 

The  principle  has  been  applied  and 
rebovery  allowed  in  some  eases,  where 
the  attempted  rescue  was  of  a  person 
other  than  a  fellow  employee. 

Thus  an  employee  of  a  company, 
who  at  the  time  of  the  accident  was 
engaged  in  stabling  horses  ia  the 
coarse  of  his  employment,  is  entitled  to 
compensation  for  injuries  received  in 
4uat  attempt  to  rescue  a  child  that  was 
in  danger  of  being  run  down,  on  the 
company's  premises,  by  an  automobile 
driven  by  the  jHresident  of  the  com- 
pany, who  waa  there  on  company 
business.  Ocean  Aeci.  &  Guarantee 
Corp.  V.  Industrial  AccL  Commission 
(1919)  —  CaL  — ,  182  Pac.  35.  The 
court  said:  We  have  no  hesitation  in 
aaying  that  upon  these  facts — and,  as 
we  have  said,  they  are  the  most  favorr 
able  that  can  be  properly  contended 
for  by  the  insurance.company — Nelson 
was  injured  in  the  course  of  his  em- 
ployment. To  be  sure,  he  was  not  em- 
plAVed  to  rescue  children.    But_cer- 
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tainly  it  was  reasonably  within  the 
course  of  his  employment,  within  the 
scope  of  those  things  which  might  rea- 
sonably be  expected  of  him  as  an  em- 
ployee, that  he  should  attempt  to  pre- 
vent an  accident  on  his  employer's 
premises,  particularly  where  the  em- 
ployer would  not  improbably  be  re- 
sponsible for  the  accident.  It  is  not 
diiScult  to  imagine  how  summarily  the 
services  of  an  employee  would  be  dis- 
pensed with,  who,  seeing  that  such  an 
accident  was  about  to  happen,  held 
back  and  did  nothing  to  prevent  it  on 
the  excuse  that  it  did  not  come  with- 
in the  scope  of  his  employment.  If, 
in  this  case,  Nelson,  instead  of  being 
injured  in  an  attempt  to  prevent  a 
child  being  run  over  on  his  employer's 
premises  by  an  officer  of  his  employer, 
there  on  his  company's  business,  had 
been  injured  in  an  attempt  to  put  out 
an  incipient  fire  accidentally  started 
in  the  bam,  it  is  hardly  possible  that 
any  question  would  have  been  made. 
Yet  there  is  no  real  distinction  be- 
tween the  two  cases.  Nelson  was  no 
more  employed  to  put  out  fires  than  he 
was  to  rescue  children.  The  point  is 
that  the  danger  which  threatened,  and 
in  attempting  to  remove  which  he  was 
hurt,  was  one  which  threatened  his 
employer  and  directly  concerned  it, 
and  with  which  Nelson  was  confronted 
in  the  discharge  of  his  customary  du- 
ties." 

So  an  employee  of  an  employer  hav- 
ing a  contract  for  part  of  the  construc- 
tion work  of  a  building,  who  is  injured 
while  attempting  to  rescue  the  emr 
ployee  of  another  employer  having  a 
contract  for  another  part  of  the  con- 
struction, suffers  an  injury  arising  out 
of  and  in  the  course  of  his  employ- 
ment. Waters  V.  William  J.  Taylor  Co. 
(1916)  218  N.  Y.  248,  L.R.A.1917A, 
347,  112  N.  E.  727.  The  court  said: 
"It  must  have  been  within  the  reason- 
able anticipation  of  his  employer  that 
his  employees  would  do  just  as  Waters 
did  if  the  occasion  arose,  for  it  is 
quite  inconceivable  that  any  employer 
should  expect  or  direct  his  employees 
to  stand  still  while  the  life  of  a  fellow 
workman,  working  a  few  feet  away, 
was  imperiled  by  such  an  accident  aS 
occurred  here,  and  it  seems  to  us  that 


the  accident  arose  out  of  his  employ- 
ment." 

Again,  the  fact  ttitA  an  employee 
steps  outside  of  his  regularly  desig- 
nated emplojrment  will  not  of  itself 
prevent  the  recovery  of  compensation 
if  he  is  injured  in  an  attempt  to  save 
his  employer's  property. 

Thus  in  Rees  v.  Thomas  [1899]  1 
Q.  B.  (Eng.)  1016,  68  L.  J.  Q. 
B.  N.  S.  639,  47  Week.  Rep.  604,  80 
L.  T.  N.  S.  578,  16  Times  L.  R.  301, 
recovery  of  compensation  was  allowed 
where  a  fireman  employed  in  a  coal 
mine  was,  in  the  course  of  his  duty,, 
carrying  a  report'  of  the  state  of  the 
mine  from  the  pif  s  mouth  to  the  ofBce, 
and  the  horse  drawing  the  tramway 
truck  in  which  he  was  riding  ran  away, 
and  in  endeavoring  to  stop  it  he  fell 
and  was  killed 

Also  recovery  was  allowed  where  a 
carter  in  the  employment  of  a  railway 
company  was  injured  while  he  was 
endeavoring  to  stop  a  horse  which  had 
suddenly  started  off  from  some  unex- 
plained cause  with  the  cart.  Devine 
V.  Caledonian  R.  Co.  (1899)  1  Sc.  Sess. 
Cas.  6th  series,  1105,  36  Scot  L.  R.  877, 
7  Scot.  L.  T.  99. 

So,  in  Rzepczynski  t.  Manhattan 
Brass  Co.  (1917)  179  App.  Div.  952, 
165  N.  Y.  Supp.  1110,  the  appellate  di- 
vision unanimously  affirmed  an  award 
of  compensation  to  the  dependents  of  a 
man  whose  ordinary  occupation  was 
screening  coal,  but  who  was  injured 
while  assisting  in  putting  out  a  fire 
which  had  occurred  in  the  plant. 
O>mmi8sioner  Lyon,  in  his  opinion, 
said:  "It  is  probably  true  that  there 
was  no  active  duty  upon  the  deceased 
to  be  present  at  or  assist  in  the  putting 
out  of  the  fire;  but  where  fire  occurs 
in  a  manufacturing  plant,  I  do  not 
think  that  ah  employee  who  leaves  his 
actual  place  of  duty  for  the  time  be- 
ing, to  assist  or  even  be  present  at  the 
attempt  to  quench  the  fire,  by  that  act 
takes  himself  out  of  his  employment. 
Surely,  there  are  some  things  which 
an  employee  may  do  without  forfeiting 
his  right  to  compensation,  even  if  his 
duties  do  not  require  the  performance 
of  the  act ;  and  I  think  it  would  be  too 
harsh  a  rule  to  hold  that  an  employee 
who  goes  to  a  place  of  a  fire  in  the 
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pkmt  by  that  aet  takes  himself  out 
from  under  the  protection  of  the  stat- 
ute." 

So,  where  a  workman  employed  by 
a  lion  tamer  was  left  in  charge  of  the 
cages  of  lions,  and  was  injured  while 
attempting  to  get  a  lion  back  into  the 
cage,  recovery  was  allowed  on  the 
theory  that,  as  he  had  been  left  in 
charge,  he  might  properly  attempt  to 
drive  th«  lion  back.  Hapelman  v. 
Poole  (1908)  25  Times  L.  R.  (Eng.) 
156,  2  B.  W.  C.  C.  48. 

And  the  fact  that  the  emergency 
arose  and  the  injury  happened  after 
Uie  regular  working  hours  will  not 
preclude  compensation. 

Thus,  an  assistant  engineer  of  a 
dredge  boat,  whose  duties  require  him 
to  remain  on  the  boat  while  off  duty, 
«uffers  injury  arising  out  of  his  em- 
ployment, where,  at  the  time  of  his 
injury,  he  was  off  doty  so  far  as  dredg- 
ing was  concerned,  but  was  attempting 
to  save  the  vessel  from  shipwreck  dur- 
ing a  storm.  Soothern  Surety  Co.  v. 
Stubbs  (1917)  —  Tex.  Civ.  App.  — , 
109  S.  W.  34& 

So  the  death  of  an  employee  from 
Bttffocatiom  bgr  mioke  and  fumes,  while 
he  was  engaged  in  attempting  to  ex- 
tinguish a  fire  upon  the  employer's 
premises,  may  b»  fonad  to  have  been 
caused  by  accident  arising  out  of  the 
employment,  although  tbe  injury  oc- 
curred after  the  hours  of  his  regular 
employment.  Munn  v.  Industrial  Bd. 
(1916)  274  m.  70,  lis  N.  E.  110,  12 
N.  C.  C.  A.  652,  the  court  said:  "An 
employee  should  not  be  penalized  for 
working  overtime  if  he  desires  to  do 
so,  or-  for  endeavoring  to  save  his 
master's  property." 

The  emergency  doctrine,  as  laid 
down  in  the  above  cases,  was  also  ap- 
plied in  the  case  of  an  injury  to  a  rail- 
road conductor  received  while  climb- 
ing over  a  train  which  was  standing 
across  the  patiiway  which  he  had  to 
take  to  go  to  the  yard  office  for  orders, 
and  he  had  but  two  or  three  mibutes  to 
spare  before  taking  his  train  out. 
Cameron  v.  Canadian  P.  R.Co.  (1918) 
11  B.  W.  C.  G.  (Sank)  486. 

■  In  4  fair  eafle»>it  has  bed  held  that 
the  emergency  doctrine  does  not  apply, 
and  no  recovery  is  allowable,  where 


the  dangerous  situation,  moving  the 
employee  to  action,  did  not  itself  arise 
out  of  the  employment. 

Thus,  compensation  must  be  denied 
in  a  case  in  which  an  employee  goes 
to  the  rescue  of  his  employer,  who  is 
being  attacked  by  a  gang  of  rowdies, 
and  is  stabbed  to  death.  Collins  v. 
Collins  [1907]  2  Ir.  R.  104. 

So  a  workman  is  not  injured  by  acci' 
dent  arising  out  of  his  employment 
where  the  injury  is  incurred  in  at' 
tempting  to  rescue  a  fellow  workman, 
who,  while  engaged  in  hauling  a  bogie 
across  a  public  street,  indulged  in 
some  horseplay  and  became  in  danger 
of  injury  by  the  bogie.  Mullen  v.  D. 
Y.  Stewart  &  Co.  (1908)  1  B.  W.  C.  C. 
(Scot.)  204.  Lord  Ardwall  said: 
"M'Ginlay  [the  workman  rescued]  had 
improperly  begun  to  play  with  a  rope 
by  means  of  which  another  squad  of 
men  were  hauling  a  bogie  from  the 
north  to  the  south  side  of  the  street, 
and  he  had  fallen  across  the  rope,  so 
that  at  the  time  of  the  accident  M'Gin- 
lay had  not  returned  to  his  own  work- 
ing place.  He  was  not  engaged  on  his 
master's  work.  On  the  contrary,  he 
was  impeding  another  squad  of  men 
in  their  work,  and  he  was  in  no  differ- 
ent position  as  regards  the  respond- 
ents than  he  would  have  been  if  he  had 
been  a  stranger  who  had  fallen  in  the 
street  in  front  of  a  lorry  or  a  tram- 
way car.  And  it  is  obvious  that  in 
neither  of  these  cases  could  it  have 
been  said  of  Mullen,  if  he  had  tried 
to  rescue  M'Ginlay,  that  the  accident 
arose  out  of  and  in  the  course  of  his 
employment." 

Closely  analogous  to  thei  emergency 
cases  cited  above  are  those  cases  in 
which  the  employee  is  injured,  while 
doing  some  work  which,  though  not 
assigned  especially  to  him  for  perform- 
ance^ mu8t.be  done  before  his  own  work 
can  continue.  In  such  a  case,  injury 
to  the  employee  while  doing  such  work 
may  be  found  to  have  arisen  out  of 
and  in  the  course  of  the  employment. 
Southern  P.  Co.  v.  Industrial  Acci. 
Gommiasion  (1918)  177  Cal.  878,  170 
Pac.  822  (fireman  in  rolling  mill  went 
outside  his  regular  place  of  work  to 
procure  proper  material  for  his  fur- 
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hace);  EUc  Grove  Union  Hiffh  School 
Dist.  V.  Industrial  Acci.  Commission 
(1917)  84  CaL  App.  589,  168  Pac.  892, 
16  N.  C.  C.  A.  148  (school-teacher  in- 
jured in  moving  heavy  desk  standing 
before  a  bookcase,  which  prevented 
the  opening  of  the  door)  ;  Manning  v.* 
Pomerene  (1917)  101  Nob.  127,  162 
N,  W.  492  (employee  injured  in  at- 
tempt to  move  beams  out  of  the  narrow 
passageway  through  which  he  is 
obliged  to  pass) ;  White  v.  Industrial 
Commission  (1918)  167  Wis.  488,  167 
N.  W.  816  (employee,  charged  with 
-duty  to  receive  mail  from  one  train 
-and  carry  it  to  another,  injured  in  at- 
tempting to  get  onto  the  mail  car  to 
receive  the  mail) ;  William  Baird  & 
Co.  V.  Robson  (1914)  51  Scot  L.  R.  747, 
2  Scot.  L.  T.  92,  7  B.  W.  C.  C.  925 
(work  done  for  other  employee  who 
swas  frequently  absent  from  a  quarter 
of  an  hour  to  an  hour) ;  McCormick 
V.  Kelliher  Lumber  Co.  (1918)  7  B.  W. 
C.  C.  (B.  C.)  1026  (fireman  injured  in 
attempting  to  put  back  upon  a  pulley 
the  belt  by  means  of  which  the  fuel 
was  carried  to  him). 
.  A  servant  does  not  cease  to  be  in  the 
course  of  his  employment  merely  be- 
cause he  is  not  actually  engaged  in 
doing  what  is  specially  prescribed  for 
him,  if  in  the  course  of  his  employ- 
ment an  emergency  arises  and,  without 
deserting  his  employment,  he  does 
what  he  thinks  necessary  for  the  pur- 
pose of  advancing  the  work  in  which 
he  is  engaged,  in  the  interest  of  the 
employer.  Durham  v.  Brown  Bros.  & 
Co.  (1898)  1  Sc.  Sess.  Cas.  5th  series, 
279,  36  Scot.  L.  R.  190, 6  Scot.  L.  T.  239. 
Again,  an  employee  is  not  necessarily 
outside  of  his  employment  in  going  to 
the  assistance  of  other  employees  so  as 
to  further  the  business  of  the  employ- 
er. Hartz  V.  Hartford  Faience  Co. 
(1916)  90  Conn.  639,  97  Atl.  1021 
(shipping  clerk  fatally  injured  in  lift- 
ing a  barrel  in  an  attempt  to  further 
the  employer's  business)  *,  Martucci  v. 
Hills  Bros.  Co.  (1916)  171  App.  Div. 
370,  166  N.  Y.  Supp.  8S8  (syrup  boiler 
in  a  canning  factory  injured  in  help- 
ing another  employee  to  start  a  freight 
elevator) ;  M'Quibbsn-  v.  Mendes 
(1900)  2  8c.  Sess.  Cas.  5th  series,  782, 
87  Scot.  L  B.  526,  7  Scot  L.  T.  482 


(laborer  injured  in  assisting  to  replace 
loose  belting) ;  Whitehead  v.  Reader 
[1901]  2  K.  B.  (Eng.)  48,  84  L.  T.  N.  S. 
614,  70  L  J.  K  B.  N.  S.  646,  66  J.  P. 
403,  49  Week.  Rep.  662,  17  Times  L.  R. 
387,  8  W.  C.  G.  40  (carpenter  injured 
while  endeavoring  to  replace  belt 
which  had  slipped  from  a  grindstone 
which  he  was  required  to  use  in  his 
work) ;  Goslan  v.  Gillies  [1907]  S.  G. 
68,  44  Scot  L  R.  71,  14  Scott  L 
T.  466  (clerk  at  engineering  work  in- 
jured while  helping  workman  carry- 
ing heavy  article  to  a  weighing  ma- 
chine) ;  Seller  v.  Boston  Rural  Dist. 
Council  (1914)  7  B.  W.  C.  C.  (Eng.)  99 
(roadman  injured  in  attempting  to 
free  traction  engine  which  had  gotten 
stuck  in  a  ditch) ;  Newson  v.  Burstall 
[1915]  84  L  J.  K.  B.  N.  S.  (Ens.)  636. 
112  L.  T.  N.  S.  792,  [1916]  W.  C.  & 
Ins.  Rep.  16,  69  Sol.  Jo.  204,  8  B.  W. 
C.  C.  21  (casual  agricultural  laborer 
injured  while  assisting  in  moving  a 
threshing  machine  from  one  farm  to 
another) ;  Ferguson  v.  Brick  &  Sup- 
plies. (1914)  7  B.  W.  C.  C.  (Alberta) 
1054  (common  laborer  in  clay  pit  in- 
jured in  helping  to  replace  upon  the 
track  one  of  the  cars  nsed  to  cany 
the  clay). 

In  Hartz  v.  Hartford  Faience  Go. 
(1916)  90  Cmia.  689,  97  Atl.  1021,  the 
court  said :  If  a  woricman  depart  tem- 
porarily from  his  usual  vocation  to 
perform  some  act  necessary  to  be.done 
by  someone  for  his  master,  he  does 
not  cease  to  be  acting  in  the  course  of 
his  employment.  He  is  then  acting  for 
his  master,  not  for  himself.  A  rule 
of  law,  which  put  such  an  Mnployee 
outside  his  usual  coarse  of  employ- 
ment, and  so  deprived  him  of  his  right 
to  '  compensation  for  an  injury  suf- 
fered, would  punish  energy  and  Uaytl- 
ty  and  helpfulness,  and  promote  sloth 
and  inactivity  in  employees.  It  would 
certainly  prove  detrimental  to  indus- 
try, and  such  a  spirit  of  disregard  of 
the  master's  interest,  if  carried  into 
all  of  the  work,  would.  In  time,  eripple 
the  industry.  BMidei^  the  rale  would 
be  impraetieal.  One  trade  most  oc- 
casionally overlap  another,  if  the 
work :  is  to  go  on  ea^mditlottsljr  and 
prodoetively.'' 
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A  "handy  man"  employed  at  a  ware- 
hoDse  to  do,  among  other  things,  odd 
jobs  of  carpenter  work,  whoae  duly  it 
was  to  close  the  large  doors  of  the 
warehouse,  was  not  outside  his  em- 
ployment when  he  attempted  to, nail 
a  block  onto  one  of  the  doors  in  order 
to  facilitate  the  closing  of  it,  and  was 
injured  while  so  engaged,  although  he 
happened  to  be  standing  otitside  the 
warehoQse  at  the  time  of  the  injury. 
Holland  v.  Rumely  Products  C«. 
(1916)  —  Mtinltolra,  —  31  D.  L.  R. 
486.  The  court  said:  "I  think  that  the 
clear  inference  to  be  drawn  from  the 
evidence  is  that  the  applicant  honestly 
believed  that  the  nailing  of  the  block 
to  the  door  would  expedite  the  work  of 
closing  the  door,  not  only  on  that  occa-- 
sion,  but  whenever  ft  might,  at  other 
times,  b«  necessaiy  to  epen  or  close  it. 
He  believed  that  he  was  acting  in  his 
master's  interest  in  doing  what  he 
did," 

.  Not  every  act  of  an  employee,  how- 
ever, in  furtherance  of  the  employer's 
business,  will  be  held  to  be  within  the 
scope  of  his  employment,  so  that  he 
will  be  entitled  to  compensation  if  in- 
jured. 

Thus,  s  night  watohman  went  out- 
side of  the  employment  contemplated 
by  hia  employer,  in  making  use  of  a 


circular  saw  to  cut  a  board  with  which 
to  brace  a  door,  the  lock  of  which  was 
defective.  Brusster  v.  Industrial  Acci. 
Commission  (1917)  35  CaL  App.  81, 
169  Pac.  258. 

And  a  clerk  in  the  auditing  depart- 
ment of  a  railroad,  who  is  traveling 
under  orders  to  check  up  the  accounts 
of  an  agent  at  a  station  on  the  road, 
is  not  acting  in  the  course  of  his  em- 
ployment within  the  meaning  of  the 
Compensation  Act,  in  leaving  tiie  train 
when  an  injured  passenger  attempts 
to  board  it,  even  though  he  intends  to 
aid  in  caring  for  the  injured  man  if 
called  upon  to  do  so,  so  as  to  be  entitled 
to  compensation,  if  injured  when  at- 
tempting to  re-enter  the  train.  North- 
western P.  R.  Co.  V.  Industrial  Acci. 
Commission  (1917)  174  CaL  297, 
LJt.A.1918A,  286,  163  Pac.  1000. 

And  a  night  watchman,  whose  du- 
ties required  him  to  stay  at  a  locomo- 
tive during  the  night  to  keep  the  fire 
alive,  was  not  acting  within  the  scope 
of  his  employment,  when  he  took 
charge  of  a  steam  shovel,  which  duty 
he  assumed  voluntarily  at  the  request 
of  a  fellow  employee.  Robert  Sherer 
&  Co.  V.  Industrial  Acci.  Commission 
(1917)  175  CaL  616,  166  Pac.  818. 

W.  M.  G. 


CHARLES  CROSBY 

V. 

THORP-HAWLEY  COMPANY  et  al.,  Plffs.  In  Certiorari. 

MtcMgan  Supreme  Court  — If  ay  HO,  1919. 


(206  Mich.  260,  172  N.  W.  535.) 

Worknten's  oompensation  <—  accident  —  paralysis. 

Paralysis  of  a  traveling  salesman  is  an  accident  Mdthin  the  meaning  of 
tiie  Workmen's  Compensaticm  Act,  when  caused  by  his  missing  a  con- 
veyance to  the  train  which  his  occupation  required  him  to  take,  attempting 
to  reach  it  on  foot  carrying  heavy  grips,  and  becoming  excited  and  running 
when  tiie  train  pulled  in  before  he  reached  the  station,  resulting  in  the 
bursting  of  a  blood  vessel  in  the  brain. 

\,See  note  on  this  question  beginning  on  page  1256.] 


(Brooke,  Ostrander,  and  Steere,  JJ.,  dissent.) 
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Certiorari  to  the  Industrial  Accident  Board  to  review  an  award  to 
claimant  in  a  proceeding  under  the  Workmen's  Compensation  Act  to  re- 
cover compensation  for  injuries  sustained  while  in  the  employ  of  defend- 
ant.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Kerr  &  Lacey,  for  plaintiffs     Indiana,    claimed  to    have    become 


in  certiorari: 

Plaintiff's  injury  was  not  an  acci- 
dent within  the  meaning  of  the  Work- 
men's Compensation  Act. 

Landers  t.  Muskegon,  196  Mich. 
750,  L.R.A.1918A,  218,  168  N.  W.  48; 
Kutsdimar  v.  Briggs  Mfg.  Co.  197 
Mich.  146,  L.R.A.1918B,  1138,  163  N. 
W.  933;  Stombaugh  v.  Peerless  Wire 
Pence  Co.  198  Mich.  445,  164  N.  W. 
537;  Johnson  v.  Mary  Charlotte  Min. 
Co.  199  Mich.  218,  165  N.  W.  650; 
Roach  V.  Kelsey  Wheel  Co.  200  Mich. 
299,  167  N.  W.  33;  Tackles  v.  Bryant 
&  D.  Co.  200  Mich.  350,  167  N.  W.  37; 
Guthrie  v.  Detroit  Shipbuilding  Co. 
200  Mich.  355,  167  N.  W.  37. 

Mr.  Claude  S.  Cartiey,  for  defendant 
in  certiorari : 

Plaintiff  sustained  an  accidental  in- 
jury within  the  meaning  of  the  act. 

Schroetke  v.  Jackson-Church  Co.  193 
Mich.  616,  L.R.A.1917D,  64,  160  N.  W. 
383;  Hurley  v.  Selden-Breck  Constr. 
Co.  193  Mich.  197,  159  N.  W.  311;  La- 
Veck  v.  Parke,  D.  &  Co.  190  Mich.  604, 
L.R.A.1916D,  1277,  157  N.  W.  72; 
.  Bell  V.  Hayes-Ionia  Co.  192  Mich.  90, 
158  N.  W.  179. 

Kuhn,  J.,  delivered  the  opinion  of 
the  court: 

The  claimant,  on  June  21,  1917, 
had  been  in  the  employ  of  the  de- 
fendant, wholesale  candy  merchants, 
for  the  period  of  twenty-four  years. 
In  the  course  of  this  employment,  at 
the  date  aforesaid,  it  was  necessary 
for  him  to  take  with  him  two  sam- 
ple cases  and  a  grip  containing  his 
personal  effects,  the  total  weight  of 
the  cases  and  the  grip  being  shown 
to  be  about  80  pounds.  On  the  said 
21st  day  of  June,  while  at  Sturgis, 
Michigan,  the  claimant  was  delayed 
by  a  customer,  and  as  a  result 
missed  the  conveyance  which,  it  is 
his  claim,  he  ordinarily  used  in  go- 
ing from  the  hotel  to  the  railroad 
station.  He  thereupon  hurried  from 
the  hotel  toward  the  depot,  carrying 
the  three  grips.  ~  Before  he  was  very 
far  from  the  hotel,  he  heard  the  train 
which  he  intended  to  take  to  Howe, 


excited,  and  ran  the  remainder  of 
the  way  with  his  three  gr^M.  He 
arrived  at  the  train  before  it  started, 
but  after  he  got  onto  the  train  it  is 
his  claim  that  a  blackness  passed 
over  his  face,  and  his  head  felt  bad, 
and  he  felt  dizzy.  He  left  the  train 
at  Howe,  Indiana,  went  to  the  hotd, 
and  it  is  his  claim  that  his  hand  be- 
came numb,  and  that  he  could  not 
control  his  right  arm,  and  felt  a  lack 
at  control  in  his  right  leg,  and  was 
there  attended  by  a  physician.  He 
returned  to  his  home  in  Kalamazoo, 
and  the  next  morning  Dr.  Rush  Mo- 
Nair,  his  family  physician,  was 
called  to  attend  hun.  He  found  that 
the  claimant  was  suffering  from 
paralysis  caused  by  the  breiddng  of 
a  blood  vessel  in  his  brain. 

The  f(rilowing  is  an  excerpt  from 
his  testimony: 

Q.  What  condition  did  you  find 
himhn? 

A.  I  found  Mr.  Crosby  suffering 
from  nearly  complete  paralysis  of 
his  entire  right  side;  he  haid  very 
little  power  of  grasp  in  his  right 
hand.  He  could  use  his  leg  some- 
what. His  tongue  also  was  affected 
and  the  side  of  his  face;  his  voice 
was  thick,  as  if  he  had  something 
in  his  mouth.  He  was  also  mentally 
depressed;  he  was  confused  and 
crying.  He  was  unable  at  that  mo- 
ment to  care  for  himself.  He  gave 
me  a  description  of  his  experience 
on  the  day  before,  and  how  he  felt 
the  evening  before  and  during  the 
night.  I  got  enough  out  of  him  to 
get  the  history  about  as  he  has 
given  it  to^lay. 

Q.  You  have  heard  his  descrip- 
tion of  it  here? 

A.  Yes,  sir. 

Q.  What  caused  this  paralysis? 

A.  It  was  due  to  the  rupture  of  a 
blood  vessel  in  his  brain. 

Q.  Did  you  treat  him  from  time 
to  time? 
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A.  Yes,  sir;  from  that  time  to 
the  present  time. 

Q.  Of  course  he  was  unaUe  to 
work  at  that  time? 

A.  Absolutely. 

Q.  Assuming  that  on  the  day  be- 
fore you  saw  him,  he  was  in  ordi- 
nary good  health,  about  his  business 
aa  a  traveling  salesman,  whidi  in- 
volved traveling  by  train  from  one 
city  to  another,  tiirough  Michigan 
and  Northern  Indiana,  and  that 
while  at  Sturgis  he  was,  because  of 
being  detained,  made  late  for  his 
train,  and  missed  the  bus,  and.  on 
that  account  obliged  to  carry  an  un- 
usual load  of  a  third  grip,  which 
made  it  necessary  for  him  to  hold  in 
one  hand  two  grips,  the  left  hand; 
on  the  way  to  the  depot  with  this 
extra  load  occasioned  by  the  third 
grip,  he  heard  the  train  pull  in  about 
two  blocks  away,  and  he  became  ex- 
cited and  started  to  run  for  the 
train,  and,  on  account  of  the  over- 
exertion and  excitement  when  he 
got  to  the  train,  he  felt  dizzy,  and  a 
black  cloud  crossed  his  face,  as  he 
put  it,  and  this  condition  that  found 
him  in,  and  also  he  noticed,  immedi- 
ately following  that  running  to  the 
train,  that  he  had  lost  partial  con- 
trol, at  least,  of  the  left  side — ^that 
was  the  side  that  was  paralyzed, 
was  it  not? 

A.  The  right  side. 

Q.  (resuming).  The  right  side, 
the  right  arm,  and  noticed  that  his 
tongue  was  thick,  and  he  noticed 
during  the  day  that  he  had  lost  par- 
tial control  of  his  right  leg — what 
would  you  say,  assuming  the  condi- 
tions he  has  testified  to  be  true,  and 
the  history  of  the  case,  what  would 
be  your  judgment  as  to  what  caused 
this  accident? 

A.  There  would  be  two  factors  in 
the  case.  First  would  be  the  un- 
usual physical  exertion. 

Q.  This  extra  load  he  was  carry- 
ing? 

A.  The  extra  load  and  running 
for  the  train;  secondly,  and  per- 
hap>s  more  important,  would  be  the 
«xcitanent  of  running  to  catch  the 
train.  The  mental  perturbation 
that  occurs  when  one  is  afraid  they 
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are  going  to  miss  a  train,  and  runs 
to  catch  it. 

Q.  How  would  these  matters 
cause  a  breaking  of  a  blood  vessel? 

A.  For  the  simple  reason  that  un- 
der mental  exertion  the  blood  pres- 
sure rises  in  the  blood  vessels,  and 
the  heart  has  to  pump  harder  to 
pump  the  blood  into  the  muscles 
that  are  taut  and  contracted,  con- 
sequently, under  excitement,  the 
blood  pressure  will  also  rise;  so  in 
this  case  there  would  be  two  fac- 
tors, two  active  factors,  to  cause  the 
rise  of  blood  pressure,  and  if  there 
was  a  weak  place  anywhere  in  the 
circulatory  system  that  was  unable 
to  stand  the  strain,  it  would  give 
way,  and  that  is  what  happened  in 
this  case. 

Q.  As  I  understand  you,  then,  the 
extra  load,  the  onusual  running  to 
catch  the  train,  and  the  excitement 
combined,  those  three  things, 
caused  the  extra  load  on  the  blood 
vessels  ? 

A.  Absolutely. 

Q.  And  caused  this  blood  vessel 
to  break? 

A.  Yes,  sir. 

Q.  And  that,  in  turn,  eaosed  the 
paralysis? 

A.  Yes,  sir. 

Whether  or  not,  under  these  cir- 
cumstances, the  claimant  can  be 
said  to  have  met  with  an  accident, 
is  the  sole  question  presented  upon 
this  record.  The  Industrial  Acci- 
dent Board  found  that  tiie  facts 
here  presented  make  out  a  stronger 
case  than  the  facts  involved  in 
Schroetke  v.  Jackson-Church  Co. 
193  Mich.  616,  L.R.A.1917D,  64, 
160  N.  W.  383,  and  relied  upon  that 
decision  in  awarding  the  claimant 
compensation.  In  my  opinion,  the 
conclusion  of  the  Industrial  Acci- 
dent Board  with  reference  thereto 
was  fully  warranted,  and  I  am  un- 
presented  from  the  w.rk-«...  ««.- 
the  situation  here  peii»«ti©i>--M«i- 
able  to  distinguish  —♦-»•'•»»'.•.. 
finding  in  the  Schroetke  Case,  which 
case  has  not  been  overruled  by  this 
court,  but,  in  fact,  has  been  cited  in 
the  following  decisions :  Van  Gord- 
er  V.   Packard   Motorcar  Co.   195 
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Mich.  B88,  L.R.A.1917E,  522,  162 
N.  W.  107;  Stombaugh  v.  Peeriess 
Wire  Fence  Co.  198  Mich.  445,  164 
N.  W.  537;  Johnson  v.  Mary  Char- 
lotte Min.  Co.  199  Mich.  218,  165 
N.  W.  650;  Roach  v.  Kelsey  Wheel 
Co.  200  Mich.  299,  167  N.  W.  38; 
Tackles  v.  Bryant  &  D.  Co,  200 
Mich.  350,  167  N.  W.  36;  Guthrie 
V.  Detroit  Shipbuilding  Co.  200 
Mich.  355, 167  N.  W.  37. 
The  finding  of  the  Industrial  Ac- 


cident Board  should  be  afiSrmed, 
and  compensation  awarded  in  ac- 
cordance therewith. 

Bird,  Ch.  J.,  and  Stone,  Moore, 
and  Fellows,  JJ.,  concur  with  Kahn, 
J. 

Brooke,  J.,  dissenting: 
I  am  of  opinion  that  the  record 
contains  no  evidence  of  an  accident. 

Ostrander  and  Steere,  JJ.,  concur 
with  Brooke,  J. 


ANNOTATION. 


Woricmen'i  compenaation:  compensation  for  deadi  or  mjory  from  ov«rezeriioa 

and  excitement. 


As  to  rights  of  employees  to  com- 
pensation for  injuries  received  while, 
acting  in  an  emergency,  see  annota- 
tion to  Baum  t.  Industrial  Commis- 
sion, ante,  1247. 

This  annotation  does  not  purport  to 
cover  cases  of  injury  or  death  caused 
by  overstraining  of  muscles  which  re- 
sults in  hernia,  strains,  etc.,  but  is  con- 
fined to  cases  in  which,  as  In  the  re- 
ported case  (Cbosby  v.  Thorp-Hawusy 
Go.  ante,  125S),  the  employee  is  in- 
jured through  excitement  and  over- 
exertion when  confronted  with  an 
emergency  more  or  less  serious. 

In  a  number  of  cases  the  court  has 
passed  upon  cases  presenting  a  situa- 
tion very  similar  to  that  appearing  in 
the  reported  case  (Crosby  v.  Thorp- 
Hawley  Co.). 

Thus  a  stroke  of  apoplexy,  resulting 
in  the  death  of  a  gateman,  which  was 
brought  on  by  his  running  from  his 
place  of  work  to  the  scene  of  an  acci- 
dent, about  100  yards  distant,  and 
back  again  to  give  notice  of  the  ac- 
cident, is  itself  an  accident  within  the 
meaning  of  the  statute.  Aitken  v. 
Finlayson,  B.  &  Co.  [1914]  S.  C.  770, 
2  Scot  L.  T.  27,  61  Scot  L.  R.  658.  7 
B.  W.  C.  C.  918. 


So  heart  failure  causing  the  death 
of  a  watchman  with  a  weak  heart, 
which  is  due  to  his  exertion  and  ex- 
citement in  performing  his  dulgr  te 
give  an  alarm  of  fire,  is  within  the 
Compensation  Act,  providing  compen- 
sation for  deatii  by  accident  in  the 
course  of  employment  Schroetke  v. 
Jackson-Church  Co.  (1916)  193  Mich. 
616,  L.R.A.1917D,  64,  160  N.  W.  383. 

The  death  from  heart  disease  of  s 
cook  upon  a  lighter,  where  he  is  re- 
quired to  live,  due  to  exertions  in  sav- 
ing his  personal  effects  when  the  ves- 
sel begins  to  sink,  arises  out  of  and 
in  the  course  of  his  employment  with- 
in the  operation  of  the  CompensatioD 
Act  Brightman's  Case  (1914)  220 
Mass.  17,  L.R.A.1916A,  821,  107  N.  E. 
627,  8  N.  G.  a  A.  102.  The  court  said 
that  the  standard  to  be  applied  is  not 
that  which  now,  in  the  light  of  all 
that  has  happened,  is  deemed  to  have 
been  directly  within  the  line  of  labor 
helpful  to  the  master,  but  that  which 
the  ordinary  man,  unaccustomed  to  act 
in  such  an  emergency,  might  do  while 
actuated  by  the  purpose  to  do  his  doty. 

W.  M.  6. 
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THOMAS  O'BRIEN 

V. 

ALBERT  A.  ALBRECHT  COMPANY  et  al.,  Plffs.  in  Gertionxi 

MUMgan  Buprems  Court— Mtty  99,  10S9. 
(206  MidL  101, 172  N.  W.  601.) 

Worianen's  eompausation  •>-  refusal  to  submit  to  operation  —  elf ect. 

1.  The  absolute  refusal  of  an  injured  employee,  not  due  to  ignorance 
or  misunderstanding,  to  submit  to  an  (deration  for  hernia,  which  can  be 
performed  without  danger  to  life  or  health,  and  will  restore  his  capacity 
to  labor  at  his  trade,  deprives  him  of  the  right  to  compensation  under  the 
Workmen's  Compensation  Act,  for  diminished  earning  capacity  due  to 
tuch  defect. 

[See  note  on  this  question  beginning  on  page  1260.] 


—  effect  of  fomer  injury  in  other  en* 
pIoyneoL 

2.  An  employer  cannot  avoid  liabil- 
ity under  the  Workmen's  Compensation 
Act  for  injuries  to  one  in  his  employ- 
ment, on  the  theory  that  the  accident 
resulted  from  a  former  injury  received 
while  in  employment  of  another,  if 
there  is  evidence  justifying  the  finding 
of  the  Industrial  Accident  Board  that 
the  injury  arose  out  of  the  employment 


in  which  the  employee  was  mgaged  at 
the  time  of  the  injury. 

—  amount  of  award  —  ancceesive  in- 
juries. 

3.  One  successively  Injured  while 
working  at  his  trade  for  different  em- 
ployers cannot  recover  for  both  injuries, 
under  the  Workmen's  Compensation 
Act,  an  amount  in  excess  of  that  al- 
lowed by  statute  for  total  disability  in 
the  trade  in  which  he  was  employed. 


CEBnoRASl  to  the  Industrial  Accident  Board  to  review  an  award  to 
applicant  in  a  proceeding  by  him  under  the  Workmen's  Compensation  Act 
to  recover  compensation  for  personal  injuries  sustained  while  in  the  employ 
of  the  defendant  company.    Award  vacated. 


Statement  by  Fellows,  J. : 
On  December  22,  1914,  plaintiff, 
a  carpenter  then  in'  the  employ  of 
Bryant  &  Detwiler  Company,  re- 
ceived a  severe  accidental  injury  to 
both  feet  and  both  ankles.  Following 
the  accident,  the  Bryant  &  Detwiler 
<Jompany  and  its  insurer  entered 
into  an  agreement  with  plaintiff 
for  compensation-  for  total  disa- 
bility at  the  rate  of  $9.45  per  week. 
This  agreement  was  approved  by  the 
board.  This  payment  was  continued 
for  some  time.  It  would  appear  that 
plaintiff's  condition  improved  some- 
what, and  on  January  18, 1916, 1^ 
Bryant  &  Detwiler  Company  and  its 
insurer  entered  into  another  agree- 
m«)t  with  plaintiff  to  thereafter  pay 
for  partial  disability  at  the  rate  c^ 
$7  per  week.  This  agreement  was 
likewise   approved   by   the   board. 


The  insurer  of  the  Bryant  &  Det- 
wiler Company  continued  payments 
under  this  agreement  down  to  the 
time  of  the  hearing  of  this  case  be- 
fore the  Industrial  Accident  Board, 
and,  so  far  as  this  record  discloses, 
are  still  making  such  pajmaents. 
On  September  27,  1917,  plaintiff, 
while  in  the  employ  of  defendant 
Albert  A.  Albrecht  Company  as  a 
carpenter,  and  while  earning  $30 
per  week,  suffered  another  accident- 
al injury,  resulting  in  a  hernia.  The 
testimony  clearly  establishes  the  ten- 
der of  an  operation  for  the  hernia, 
that  it  could  be  performed  without 
administering  a  general  anesthetic, 
by  application  of  a  local  anesthetic, 
that  it  would  not  endanger  life, 
and  tiiat  plaintiff  could  not  be  cured 
of  the  hernia  without  it.  The  testi- 
mony also  clearly  establishes  plain- 
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tiff's  refusal  to  submit  to  the  oper- 
ation. At  the  time  of  the  hearing 
before  the  committee  of  arbitration, 
plaintiff  was  wearing  a  truss,  get- 
ting along  fairly  well  with  it,  and 
was  earning  $18  per  week  for  work 
other  than  as  a  carpenter.  The  In- 
dustrial Accident  Board  awarded 
him  $10  per  week  against  defendant 
here  for  tot^  disability.  To  review 
1Mb  award  this  writ  of  certiorari 
was  allowed. 

Messrs.  Kerr  &  Lacey,  for  plaintiff 
in  certiorari: 

The  Albert  A.  Albrecht  Company 
should  not  be  held  responsible  in  any 
amount  for  compensation,  by  virtue  of 
the  fact  that  the  disability  resulting 
from  the  injury  of  September  27,  1917, 
if  any,  was  caused  by  a  previous  injury, 
which  was  the  proximate  cause  of  the 
second  disability. 

StoU  V.  Laubengayer,  174  Mich.  701, 
140  N.  W.  532;  Cook  v.  Charles  Hoertz 
&  Son.  198  Mich.  129,  164  N.  W.  464; 
Reiss  V.  Northway  Motor  &  Mfg.  Co. 
201  Mich.  90,  166  N.  W.  840;  Cramer 
V.  West  Bay  City  Sugar  Co.  201  Mich. 
500,  167  N.  W.  8434  Adams  v.  W.  E. 
Wood  Co.  203  Mich.  673, 169  N.  W.845; 
Weaver  v.  Maxwell  Motor  Co.  186 
Mic'h.  588,  L.R.A.1916B,  1276,  162  N. 
W.  998,  Ann.  Cas.  1917E,  288. 

The  Industrial  Accident  Board  erred 
in  holding  the  resi>ondents  liable,  inas- 
much as  the  accident  may  be  said  to 
have  arisen  in  the  course  of.  but  may 
not  be  said  to  have  arisen  out  of.  the 
employment  of  Thomas  O'Brien  with 
the  Albert  A.  Albrecht  Company. 

Van  Gorder  v.  Packard  Motorcar  Co. 
195  Mich.  588,  L.R.A.1917E,  522,  162 
N.  W.  107;  Bayer  v.  Bayer,  191  Mich. 
428,  168  N.  W.  109;  Harper,  Work- 
men's Comp.  Iflf  47-61. 

The  Industrial  Accident  Board  erred 
in  not  finding  that  an  operation  was 
tendered  and  refused,  and  that  such  re- 
fusal either  constituted  intentional  and 
wilful  misconduct,  or  operated  to  sus- 
pend payments  of  compensation  until 
such  a  time  as  submission  to  the  oper- 
ation was  had. 

Kricinovich  v.  American  Car  &  Foun- 
dry Co.  192  Mich.  687,  159  N.  W.  862; 
Jendrus  v.  Detroit  Steel  Products  Co. 
178  Mich.  275,  L.R.A.1916A,  381,  144 
N.  W.  563,  Ann.  Cas.  1915D,  476,  4  N. 
C.  C.  A.  864;  Ramlow  v.  Moon  Lake  Ice 
Co.  192  Mich.  505,  L.R.A.1916F,  955, 
158  N.  W.  1027;  Poniatowski  v.  Stick- 
ley  Bros.  Go.  194  Mich.  294,  160  N.  W. 
669. 


The  Industrial  Accident  Board  erred 
in  awarding  compensation  at  the  rate 
of  ten  dollars  ($10)  per  wedc. 

Weaver  v.  Maxwell  Motor  Co.  186 
Mich.  688,  LJLA.1916B,  1276,  162  N. 
W.  998,  Ann.  Cas.  1917E,  238. 
ari. 

Messrs.  Frederick  T.  WitBite  and 
E.  G.  Martin  for  defendant  in  certio- 
rari. 

FeUowB,  J.,  delivered  the  opinion 
of  the  court: 

Counsel  for  the  defendants  insist 
that  the  original  accident,  which  oc- 
curred while  plaintiff  was  in  the  em- 
ploy of  Bryant  &  Detwiler  Company, 
was  the  proximate  cause  of  the 
second  injury,  and  that  there  can  be 
no  recovery  against  the  defendants; 
that  the  recovery  should  be  against 
the  Bryant  &  Detwiler  Company 
under  the  holdings  of  this  court  in 
Cook  v.  Charles  Hoertz  &  Son,  198 
Mich.  129,  164  N.  W.  464;  Reiss  v. 
Northway  Motor  &  Mfg.  Co.  201 
Mich.  90,  166  N.  W.  840;  Cramer 
v.  West  Bay  City  Sugar  Co.  201 
Mich.  500,  167  N.  W.  843,  and 
Adams  v.  W.  E.  Wood  &  Co.  20S 
Mich.  673,  169  N.  W.  845.  In  each 
of  these  cases  the  Industrial  Acci- 
dent Board  found  as  a  fact  that  the 
original  accident  was  the  proximate 
cause  of  the  subsequent  injury. 
There  being  testimony  in  each  case 
to  sustain  such  finding,  this  court 
affirmed  the  awards.  In  the  instant 
case,  while  there  is  testimony  that 
would  have  justified  the  Board  in 
finding  that  the  original  accident 
was  the  proximate  cause  of  the 
second  injury,  there  ia  also  testi- 
mony justifying  the  finding  that  it 
was  not.  There  is  testimony  in  this 
record  froni  which 
the  Board  was  jus-  2^2.'JSl!!r«— _ 
tilled  in  finding,  as  •«*«*  ef  formr 
it  did,  that  the  acci-  I'SSf^^.^W' 
dent  arose  out  of 
and  in  the  course  of  plaintiffs  em- 
ployment with  the  defendant 

tlie  physician  of  the  company  and 
the  one  of  plaintiff's  setection  both 
advised  an  operation  for  the  hernia. 
Such  operation  is  not  attended  with 
danger  to  life  or  health,  and  it  ap- 
pears   to    be    undisputed    that   it 
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affords  the  only  reasonable  pros- 
pect of  restoration  of  plaintiff's 
capacity  to  labor  at  his  trade,  that 
of  a  carpenter.  Witiiout  it  he  may 
be  able  to  labor  at  such  light  occupa- 
tion as  the  condition  of  his  feet  and 
ankles  will  permit,  but  he  cannot  do 
heavy  lifting,  as  his  trade  of  carpen- 
ter requires.  During  all  the  time  he 
has  refused,  and  still  persists  in  his 
refusal,  to  submit  to  the  operation 
advised  by  his  own  physician  as  well 
as  the  one  in  the  employ  of  defend- 
ant. Plaintiff  is  an  intelligent  man, 
and  whether  such  refusal  is  due  to 
a  defect  of  moral  courage  or  not  we 
are  unaUe  to  say.  The  board  did 
not  find  that  his  refusal  was  due  to 
any  ignorance  or  misunderstanding 
on  his  p*it,  and  no  su<^  finding 
would  be  justified  oo  this  record. 
Under  such  circumstances,  the  case 
is  clearly  distinguishable  from  Jend- 
rus  V.  Detroit  Steel  Products  Ck).  178 
Mich.  266,  L.R.A.  1916A,  381,  144 
N.  W.  563,  Ann.  Cas.  1915D,  476,  4 
N.  CCA.  864;  Poniatowski  v. 
SticUey  Bros.  Co.  194  Mich.  294, 
160  N.  W.  569,  and  Riley  v.  Mason 
Motor  Go.  199  Mich.  288,  166  N.  W. 
745. 

We  appreciate  the  timidity  with 
which  the  average  person  contem- 
plates an  operation,  minor  as  well  as 
major.  But  we  also  appreciate  that 
in  tiiousands  of  cases  operations, 
many  of  them  of  but  minor  degree, 
have  restored  incapacitated  men  to 
the  anny  of  wage  earners,  and  put 
them  in  position  to  discharge  their 
duty  to  their  dependents,  to  them- 
selves, and  to  society.  We  are  im- 
pressed that  under  the  undisputed 
evidence  in  the  case  it  was  the  plain- 

mi«  to  openttoiB  the  tendered  oper- 
-eccet.  ation.  His  unequiv- 

ocal refusal  to  follow  the  advice 
and  judgment  of  both  physicians 
with  reference  to  ttie  operation  re- 
lieved defendants  from  further  ac- 
tivities in  that  direction,  and  for  the 
time  being,  at  least,  absolved  them 
from  liability.  As  was  said  by  this 
court,  speaking  throu^  Mr.  Justice 
Euhn,  hiTCricinovich  v.  American 
Car  &  Foundry  Co.  192  Mich.  687, 


169  N.  W.  862:  "Before  the  defend- 
ant  is  to  be  charged,  in  law  or 
morals,  with  the  duty  to  compensate 
him,  the  claimant  should  first  dis- 
charge the  primary  duty  owing  to 
himself  and  society  to  make  use  of 
every  available  and  reasonable 
means  to  make  himself  whole." 

In  both  this  case  and  that  of  Joid- 
rus  v.  Detroit  Steel  Products  Co., 
supra,  this  court  quoted  with  ap- 
proval the  fdlowing  language  of 
Lord  M'Laren  in  Donnelly  v.  Wil- 
liam Baird  &  Co.  1  B.  W.  C.  C.  95: 
"That  if  the  operation  is  not  at- 
tended with  danger  to  life  or  health, 
or  extraordinary  suffning,  and  if, 
according  to  the  best  medical  or 
surgical  opinion,  the  operation  of- 
fers a  reasonable  prospect  of  res- 
toration or  relief  from  l^e  incapac- 
ity from  which  the  workman  is  suf- 
fering, then  he  must  either  submit 
to  the  operation  or  release  his  em- 
ployers from  ihe  obligation  to  main- 
tain him." 

In  the  Jendrus  Case  Mr.  Justice 
Stone  fully  considers  this  question. 
That  was  a  case  of  a  major  oper- 
tion  of  a  very  serious  character. 
The  workman  was  an  ignorant 
foreigner,  who  refused  for  some 
time  to  consent  to  the  operation,  but 
who  finally  did  consent.  Under  all 
the  circumstances  of  that  case  it  was 
held  that  the  refusal  to  consent  to 
the  operation  was  not  an  unreason- 
able one. 

Applying,  then,  the  rule  an- 
nounced by  Lord  M'Laren  and 
adopted  by  this  court,  to  the  facts  of 
the  instant  case,  we  are  impressed 
that  plaintiff's  refusal  was  unreason- 
able. The  operation  was  not  as  seri- 
ous a  one  as  in  the  Jendrus  Case.  In- 
deed, the  record  discloses  that  it  was 
not  a  serious  case  of  hernia.  The 
operation  is  not  attended  with  dan- 
ger to  life  or  health,  and  could  be  per- 
formed by  the  use  of  either  a  gen- 
eral or  local  anesthetic.  The  doctors 
agree  that  it  is  advisable,  and  it  is 
not  disputed  that  it  is  the  only 
thing  that  can  be  done  to  effect  a 
cure^  Until  the  plaintiff  submite  to 
ah  operation,  which  should  be  at  the 
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expense  of  defendants,  he  is  not  en- 
titled to  compensation  from  them. 

On  September  27,  1917,  when 
plaintiff  received  the  injury  here  in- 
volved, he  was  receiving  $7  for  par- 
tial disability  from  the  Bryant  & 
Detwiler  Company.  From  that  date 
to  the  hearing  of  this  case,  he  con- 
tinued to  receive  this  amount  per 
week.  Notwithstanding  tiiis  fact, 
the  board  made  an  award  against 
these  defendants  for  the  payment  of 
$10  per  week  for  the  same  period. 
So  far  as  we  are  advised,  plaintiff 
is  still  drawing  $7  per  week  from 
Bryant  &  Detwiler  Company,  and 
has  this  award  for  $10  per  week 
figainst  these  defendants.  Both  in- 
juries occurred  while  plaintiff  was 
following  his  trade  as  a  carpenter. 
His  disabilities  are  disabilities  to 
continue  in  that  line  of  employment. 


■oast  •< 


■iTe  Injuries. 


The  maximum  of  compensation  for 
total  disability  fixed  by  the  statute 
is  $10  per  week.  Comp.  Laws  1915, 
§  5439.  It  must  be  obvious  that  a 
man  cannot  be  more  than  totally  di8> 
abled.    It  should  be  equally  obvious 

that  he  cannot  re-  

ceive  compensation  aw* 
for  more  than  total 
disability.  Our  statute  does  not  pro- 
vide for  concurrent  compensation. 
It  fixes  a  maximum  for  total  dis- 
ability of  $10  per  week,  and  it  can- 
not exceed  that  sum,  whether  it  is 
paid  by  one  employer  or  by  several. 
The  award  will  be  vacated,  and 
the  case  remanded  for  such  proceed- 
ings as  may  be  had  not  inconsistent 
with  this  opinion. 

Bird,  Ch.  J.,  and  Ostrandcr,  Moore, 
Steere,  ft»oke,  Stsna^  and  Knha, 

JJ.,  concur. 


ANNOTATION. 

W<Mlanen'»  compenaation:  duty  of  injured  employee  to  sabmh  to  operatioB 
or  to  take  other  meaniret  to  restore  earning  capacity. 


As  to  the  duty  of  an  injured  em- 
ployee to  submit  to  an  examination, 
see  annotation  to  United  States  Fidel- 
ity &  G.  Co.  V.  Wickline,  post,  1270. 

It  is  a  settled  rule  that  an  injured 
workman  will  be  denied  compensation 
for  incapacity  which  may  be  r^noved 
or  modified  by  an  operation  of  a  sim- 
ple character,  not  involving  serious 
suffering  or  dangerl 

Illinois. — Joliet  Motor  Cp.  v.  Indus- 
trial Bd.  (1917)  280  111.  148,  117  N.  E. 
423, 15  N.  C.  C.  A.  75. 

Indiana. — Enterprise  Fence  &  Foun- 
dry Co.  V.  Majors  (1918)  —  Ind.  App. 
— ,  121  N.  E.  6. 

Michigan. — Kricinovich  v.  American 
Car  ft  Foundry  Co.  (1916)  192  Mich. 
687,  159  N.  W.  362. 

Wisconsin. — Lesh  v.  Illinois  Steel 
Co.  (1916)  163  Wis.  124,  L.R.A.1916E, 
105,  167  N.  W.  639. 

England. — Gilbert  v..  Fairweather 
(1908;  C.  C.)  1  B.  W.  C.  C.  849; 
Warncken  v.  Richard  Moreland  &  Son 
[1909]  1  Z.  B.  184,  [1908]  W.  N.  252^ 
25  Times  L.  R.  129,  6S  Sol.  Jo.  134,  78 
L.  J.  K.  B.  N.  S.  332,  100  L.  T.  N.  S. 


12;  Paddington  v.  Stack  (1909)  2  B. 
W.  C.  C.  402;  Walsh  v.  Lock  (1914) 
110  L.  T.  N.  S.  452,  [1914]  W.  C.  &  Ins. 
Rep.  95,  7  B.  W.  C.  C.  117. 

Scotland. — Anderson  v.  Baird  &  Co. 
(1903)  6  Sc  Sess,  5th  series.  373,  40 
Scot.  L.  R.  263,  11  Scot.  L.  T.  526; 
Donnelly  v.  William  Baird  &  Co.  [1908] 
S.  C.  686,  46  Scot.  L.  R.  394, 1  B.  W.  & 
G.  96. 

Thus  in  Enterprise  Fence  &  Foun- 
dry Co.  V.  Majors  (Ind.)  supra,  the 
court  said :  "The  law  seems  to  be  well 
settled  that  an  injured  employee  seek- 
ing compensation  must  submit  to  an 
operation  which  will  cure  him,  when 
so  advised  by  his  attending  physician,, 
when  not  attended  with  danger  to  life 
or  health,  or  extraordinary  suffering, 
and  if  as  a  result  of  such  refusal  on 
his  part  he  suffers  a  permanent  im- 
pairment, the  employer  will  not  be  re- 
quired to  compensate  him  for  the  re- 
sulting permanent  impairment." 

Continuing,  disability  of  a  workman 
injured  in  the  course  of  his  employ- 
ment, due  to  his  refusal  to  submit  him- 
self to  safe  and  simple  medical  treat- 
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ment,  is  not  proximately  caused  hf  the 
accident  so  as  to  bring  him  within  the 
operation  of  the  act.  Lesh  v.  Illinois 
Steel  Go.  (Wi&)  supra.  The  coart 
said:  "Where,  as  in  this  case,  the  ap< 
plicant  under  the  Workmen's  Compen- 
sation Act  unreasonably  refuses  to  un- 
dergo a  safe  and  simple  surgical  oper- 
ation which  is  fairly  certain  to  r»- 
solt  in  a  removal  of  the  disability,  and 
is  not  attended  with  serious  risk  or 
pain,  and  is  such  as  an  ordinarily  pru- 
dent and  courageous  person  would 
submit  to  for  his  own  benefit  and  com- 
fort, no  question  of  compensation  be- 
ing involved,  the  disability  which  the 
claimant  suffers  thereafter,  a  reason- 
able time  being  allowed  for  recovery, 
is  not  proximately  caused  by  the  ac- 
cident, but  is  the  direct  result  of  such 
unreasonable  refusal." 

So  the  refusal  of  an  injured  em- 
ployee to  submit  to  a  simple  operation 
which  would  be  accompanied  by  but 
little  danger  and  suffering  justifies 
the  employer  in  discontinuing  compen- 
sation, where  the  evidence  showed  that 
the  operation  was  not  an  experiment, 
but  cured  the  condition  in  the  majority 
of  cases.  Kridnovich  v.  American 
Gar  ft"  Foundry  Co.  (Midi.)  supra. 

A  workman  receiving  compensation 
is  not  entitled  to  ref  nse  to  undergo  an 
operation  on  the  ground  that  he  might 
risk  his  capacity  to  do  other  work, 
where  the  medical  evidence  was  to  the 
effect  that  the  operation  would  not  be 
attended  with  much  pain  or  risk,  and 
would  in  all  probability  restore  the 
workman's  capacity  fully  for  doing 
work.  Walsh  v.  Lock  (1914)  110  L.  T. 
N.  S.  (Eng.)  452,  [1914]  W.  C.  &  Ins. 
Rep.  95,  7  B.  W.  C.  C.  117. 

A  workman  by  refusing  to  undergo 
•n  operation  precludes  himself  from 
any  right  to  receive  further  compensa- 
tion, where  the  proposed  operation  is 
a  simple  or  minor  operation,  not  at- 
tended with  appreciable  risk  or  serious 
pain,  and  is  likely  to  restore  to  the 
workman  in  large  measure,  or  alto- 
gether, the  use  of  his  hand  for  the 
purpose  of  his  former  work.  Donnelly 
V.  William  Baird  &  Co.  1  B.  W.  C.  C. 
(Seot.)96.  Lord M'Laren said:  "There 
is,  of  course,  no  question  of  compelling 
Hie  partgn  to  submit  to  an  operation. 


The  question  is  whether  a  party  who 
declines  to  undergo  what  would  be  de- 
scribed by  experts  as  a  reasonable  and 
safe  operation  is  to  be  considered  as 
a  sufferer  from  the  effect  of  an  injury 
received  in  the  course  of  his  employ- 
ment, or  whether  his  suffering  and 
consequent  inability  to  work  at  his- 
trade  ought  not  to  be  attributed  to  hia- 
voluntary  action  in  declining  to  avail< 
himself  of  reasonable  surgical  treat' 
ment.  ...  In  view  of  the  great  di' 
versity  of  cases  raising  this  question/ 
I  can  see  no  general  principle  except 
this,  that  if  the  operation  is  not  at- 
tended with  danger  to  life  or  health, 
or  extraordinary  suffering,  and  if,  ac- 
cording to  the  best  medical  or  surgi- 
cal opinion,  the  operation  offers  a  rea- 
sonable prospect  of  restoration  or  re- 
lief from  the  incapacity  from  which 
the  workman  is  suffering,  then  he 
must  either  submit  to  the  operation 
or  release  his  employer  from  the  ob- 
ligation to  maintain  him.  In  other 
words,  the  statutory  obligation  of  the 
employer  to  give  maintenance  during 
the  period  of  incapacity  resulting  from 
an  accident  is  subject  to  the  implied 
condition  that  the  workman  shall  avail 
himself  of  such  reasonable  remedial 
measures  as  are  within  his  power." 

In  Gilbert  v.  Fairweather  (1908; 
City  Ct.)  1  B.  W.  C.  C.  (Eng.)  849, 
the  arbiter  refused  to  vaiy  the  award 
or  to  terminate  the  compensation  of 
a  workman  because  he  refused  to  sub- 
mit to  an  operation  which  was  of 
trivial  character,  and  practically  cer- 
tain to  prove  successful;  the  court 
said  tha^  as  a  reasonable  man,  the 
workman  should  submit  to  the  opera- 
tion, but  the  matter  was  one  for  the 
court  of  appeal  to  pass  upon. 

The  rule,  however,  is  different  where 
the  proposed  operation  is  a  serious 
one  and  refusal  to  submit  to  such  an 
operation  will  not  defeat  compensa- 
tion. 

Thus  in  Rothwell  v.  Dsvies  (1903) 
19>Times  L.  R.  (Eng.)  428,  compensa- 
tion was  held  not  to  be  barred  because 
of  the  refusal  of  a  workman  to  under- 
go an  operation,  which,  although  prob- 
ably  Bueeessfttl,  woold  be  attended 
with  a  certain  smomit  of  risk. 

And  in  Vonnegut  Hardware  Co.  v. 
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kose  (1918)  —  Ind-  App.  — ,  120  N. 
E.  608,  an  award  of  compensation  for 
the  death  of  a  workman  was  sustained, 
notwithstanding  his  refusal  to  sub- 
mit to  an  operation,  where  some  of 
the  evidence  tended  to  show  that  the 
operation  contemplated  was  a  dan- 
gerous one;  that  if  it  was  requested 
tiie  request  came  too  late,  and  at  a 
time  when  the  condition  of  decedent 
was  such  that  recovery  therefrom 
would  have  been  doubtful  and  uncer- 
tain. 

So  in  McNally  v.  Hudson  &  M.  R. 
Co.  (1915)  87  N.  J.  L,  455,  95  Atl.  122, 
10  N.  C.  C.  A.  185,  the  court  stated 
that  it  could  not  be  properly  said  that, 
where  it  appears  that  a  risk  of  life  is 
involved,  the  refusal  of  the  prosecu- 
tor to  submit  to  an  operation  is  un- 
reasonable. In  speaking  of  the  duty 
of  an  employee  to  submit  to  an  opera- 
tion, the  court  said:  "Although  the 
peril  to  life  seems  to  be  very  slight, 
^48  chances  in  23,000, — nevertheless 
the  idea  is  appalling  to  one's  con- 
science that  a  human  being  should  be 
compelled  to  take  a  risk  of  death,  how- 
ever slight  that  may  be,  in  order  that 
the  pecuniary  obligation  created  by 
the  law  in  his  favor  against  his  em- 
ployer may  be  minimized." 

In  Braithwaite  v.  Cox  (1911)  6  B. 
W.  C.  C.  (Eng.)  77,  Cozens-Hardy, 
M.R.,  said  that  it  was  not  reasonable 
to  require  a  workman  to  submit  to  an 
operation  to  remove  a  dead  eye  mere- 
ly because  there  was  danger  from  pos- 
sible suppuration  from  it,  affecting 
the  other  eye. 

In  case  the  workman's  own  doctor 
advocates  an  operation,  he  should  sub- 
mit to  it.  Enterprise  Fence  &  Foun- 
dry Co.  V.  Majors  (1918)  —  Ind.  App. 
— ,  121  N,  E.  6;  Paddington  v.  Stack 
(1909)  2  B.  W.  C.  C.  (Eng.)  402. 

On  the  other  hand,  an  injured  work- 
man cannot  be  said  to  be  acting  un- 
reasonably where  he,  in  good  faith, 
follows  the  advice  of  his  own  doctor  in 
refusing  to  submit  to  an  operation. 

Thus  in  Grade  v.  Clyde  Spinning 
Co.  (1915)  52  Scot.  L.  R.  706,  the  court 
said:  "Save  in  very  special  circum- 
stances, the  proximate  cause  of  in- 
capacity never  can  be  the  unreason- 
able refusal  of  a  workman  to  undergo 


an  operation,  if  his  own  medical  ad- 
viser advises  him  against  undergoing 
that  operation." 

So  the  refusal  of  an  injured  work- 
man to  undergo  an  operation  which 
his  own  medical  adviser,  an  eminent 
surgeon,  had  advised  him  not  to  sub- 
mit to,  is  not  a  bar  to  compensation. 
Sweeney  v.  Pumpherston  Oil  Co. 
(1903)  5  Sc.  SesB.  Cas.  6th  series,  972, 
40  Scot.  L.  R.  721, 11  Scot  L.  T.  279. 

And  in  Tutton  v.  The  Majestic  [1909] 
2  E.  B.  (Eng.)  54,  78  L.  J.  K.  B.  N.  S. 
530,  100  L.  T.  N.  S,  644,  26  Times  L. 
R.  482,  53  Sol.  Jo.  447,  it  was  held  that 
a  workman  who,  in  good  faith  and 
upon  the  advice  of  his  own  doctor,  re- 
fuses to  have  an  operation  performed, 
cannot  be  said  to  be  acting  unreason- 
ably. 

Again,  there  is  no  unreMonable  re- 
fusal to  submit  to  an  operation  pre- 
cluding compensation,  where  the  evi- 
dence shows  that  but  little,  if  any, 
benefit  would  result  therefrom. 

Thus  the  refusal  to  submit  to  a 
slight  (veration,  althout^  anreaaon- 
able,  will  not  preclude  an  award  of 
compensation  to  the  workman  for  the 
loss  of  his  finger,  where  it  is  not  clear 
that  the  opeoration  would  have 'saved 
it.  Marshall  y.  Orient  Steam  Nav. 
Co.  [1910]  1  K.  B.  (Eng.)  79,  79  L.  J. 
K.  B.  N.  S.  204,  [1909]  W.  N.  226,  101 
L.  T.  N.  S.  684.  26  Times  L.  R.  70,  64 
Sol.  Jo.  60,  3  B.  W.  C.  C.  16.         . 

So,  an  injured  workman  cannot  be 
said  to  refuse  unreasonably  to  under- 
go an  operation  where  the  medical 
referee,  to  whom  the  case  was  remitted 
to  report  whether  there  would  be  any 
risks  more  than  ordinary  to  the  in- 
jured employee  in  undergoing  an 
operation  under  an  anesthetic,  re- 
ported that  there  was  not  any  more 
than  ordinary  risk,  but  that  he  con- 
sidered that  an  operation  would  be  of 
little  benefit,  and  that  the  injury  was 
permanent.  Gracie  v.  Clyde  Spinning 
C^o.  [1916]  S.  C.  906,  52  Scot.  L.  R.  706, 
8  B.  W.  C.  C.  680. 

And  it  is  not  ground  for  terminatiiis 
compensation  that  an  injured  em- 
ployee refuses  to  submit  to  an  opera- 
tion, wh^e  he  has  already  sabmitted 
to  two  operations  without  any  material 
advantage  to  him,  he  has  no  monmy. 
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and  is  in  debt  for  previous  services, 
«nd  the  doctors  are  not  in  agreement 
«s  to  the  beneficial  results  to  be  ob- 
tained by  the  proposed  operation. 
Marshall  v.  Ransome  Concrete  Co. 
(1917)  S3  CaL  App.  782,  166  Pac.  846. 

If  a  workman  is  not  to  be  subjected 
to  unusual  risk  and  danger  arising 
from  the  anesthetic  to  be  employed,  or 
from  the  nature  of  the  proposed  opera- 
tion, it  is  his  duty  to  submit,  if  it 
fairly  and  reasonably  appears  that  the 
result  of  such  operation  will  be  a  real 
and  substantial  physical  gain.  But 
it  would  be  unreasonable  to  require 
an  injured  workman  to  sabmit  to  an 
operation  upon  his  hand,  where,  ac- 
cording to  the  expert  testimony,  it 
would  be  "pretty  close  to  being  per^ 
manently  incapacitated  for  ase  even 
after  this  operation,"  and  there  was 
doubt  as  to  the  time  within  which 
some  uncertain  and  indeterminate  de- 
cree of  benefit  reasonably  might  be 
«xpected.  Floccher's  Case  (1915)  221 
Mass.  54,  108  N.  E.  1032. 

It  cannot  be  said  that  a  workman's 
refusal  to  undergo  the  operation  of 
trephining  was  unreasonable,  where 
it  is  admitted  that  it  would  not  have 
«ffected  a  total  cure.  Hawkes  v.  Coles 
(1910)  3  B.  W.  C.  C.  (Eng.)  168. 

Bnt  the  arbitrator  may  find  that  the 
incapacity  of  a  workman  is  dae  to  his 
refusal  to  haive  an  operation  per* 
formed,  and  not  to  the  original  acci- 
dent, where  three  doctors  believed 
that  the  operation  would  be  success- 
ful, but  the  refusal  was  upon  the  ad- 
vice of  two  doctors,  who,  although 
they  said  that  the  operation  was  slight 
and  there  would  be  no  danger  at- 
tached to  it,  nevertheless  considered 
that  it  wooid  not  remove  the  Inea* 
pacity.  O'Neill  v.  John  Brown  &  Co. 
[1913]  S.  C.  653,  [1918]  W.  C.  &  Ins. 
Rep.  285,  50  Scot.  L.  R.  460,  6  B.  W. 
€.  C.  428.  The  court  pointed  out  that 
the  ground  upon  which  the  medical 
men  were  against  the  operation  had 
nothing  to  do  with  the  risk  or  pain 
involved,  agreeing  with  the  three  oth- 
-er  medical  men  that  the  operation  was 
an  exceedingly  simple  one,  with  no  ap.^ 
preciable  risk  or  danger,  but  that  their 
view  simply  was  that  it  would  not  be 
«f  any  use; 


Nor  can  a  workman  be  held  to  have 
unreasonably  refused  to  submit  to  an 
operation,  where  the  physician  or  sur- 
geon believes  the  operation  unneces- 
sary in  order  to  recover  his  earning 
capacity. 

Thus  an  employee's  insistence  that 
his  injured  finger  be  saved  if  possi- 
ble, when  taken  with  a  statement  made 
by  the  surgeon  that  he  had  saved  fin- 
gers as  badly  injured  as  that  of  the 
employee,  is  not  such  unreasonable  or 
wilful  misconduct  as  will  prejudice 
the  allowance  of  reasonable  compen- 
sation. Enterprise  Fence  &  Foundry 
Co.  V.  Majors  (1918)  —  Ind.  App.  — , 
121  N.  E.  6. 

And  the  fact  that  the  second  appli- 
cation of  an  anesthetic,  which  proved 
fatal,  would  not  have  been  necessary 
if  the  workman  had  permitted  his 
hand  to  be  amputated,  instead  of  hav- 
ing skin  grafted  onto  it,  which  would 
have  preserved  the  hand,  does  not  pre- 
clude the  widow  from  compensation 
where  the  operations  were  performed 
by  a  skilful  surgeon.  Shirt  v.  Calico 
Printers'  Asso.  [1909]  2  K.  B.  (Eng.) 
51,  8  B.  R.  0.  68,  78  L.  J.  K.  B.  N.  S. 
528,  100  L.  T.  N.  S.  740,  25  Times  L. 
R.  461,  68  Sol.  Jo.  480,  2  B.  W.  C.  C. 
842. 

A  workman  cannot  .be  held  to  have 
unreaaonably  refused  to  have  on  oper- 
ation performed,  where  there  was  no 
proof  that  the  operation  alleged  had 
been  refused,  although  the  workman 
had  refused  to  take  an  anesthetic  for 
another  operation,  and  an  anesthetic 
was  necessaiy  for  the  performance  of 
the  operation  proposed.  Hays  Wharf 
V.  Brown  (1909)  8  B.  W.  a  C.  (Eng.) 
84. 

The  refusal  of  an  injured  woricman, 
a  foreigner,  unable  to  weak  or  under- 
stand the  English  language,  and  suf- 
fering great  pain,  to  submit  to  a  seri- 
ous operation  until  fifteen  or  sixteen 
hours  after  it  is  first  found  necessary^ 
is  not,  as  a  matter  of  law,  so  unreason- 
able and  persistent  as  to  amount  to 
the  refusal  of  medical  attendance  and 
defeat  his  widow's  right  to  compensa- 
tion. Jendrus  v.  Detroit  Steel  Prod- 
ucts Co.  (1918)  178  Mich.  265,  L..R.A. 
1916A,  381,  144  N.  W.  663,  Ann.  Cas. 
1915D,  476,  4  N.  C.  C.  A.  864. 
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The  view  has  been  taken  that  the 
only  interest  which  the  employer  can 
have  in  requiring  the  employee  to  sab- 
mit  to  an  operation  is  that  the  amount 
of  compensation  to  be  paid  would 
thereby  be  lessened. 

Thus  a  workman  cannot  be  claimed  to 
be  unreasonable  in  refusing  to  under- 
go an  operation,  where  there  is  no  evi- 
dence that  the  operation  could  lessen 
the  amount  of  compensation  payable 
by  the  employers.  Molamphy  v.  Sheri- 
dan [1914]  W.  C.  &  Ins.  Rep.  20,  47 
Ir.  L.  T.  250,  7  B.  W.  C.  C.  957. 

In  New  Jersey,  it  has  been  held  that 
if  the  trial  judge  finds  as  a  fact  that 
the  injury  from  which  the  workman 
is  suifering  is  permanent  in  its  na- 
ture, he  should  allow  compensation 
on  that  basis,  with  leave  to  the  em- 
ployer to  apply  to  the  court  for  a 
modification  of  the  order  if  it  is  subse- 
quently made  to  appear  that  the  work- 
man refused  unreasonably  to  submit 
to  an  operation.  McNally  v.  Hudson 
&  M.  R,  Co.  (1915)  87  K.  J.  L.  455,  95 
Atl.  122,  10  N.  C.  G.  A.  186;  Feldman 
v.  Braunstein  (1916)  87  N.  J.  L.  20,  98 
Atl.  679. 

Whetiier  or  not  a  workman  is  un- 
reasonable in  refusing  to  undergo  an 
operation  is  a'  question  of  fact,  and 
the  findings  of  the  Accident  Board  or 
of  the  arbitrators  will  not  be  disturbed 
if  there  is  any  evidence  to  support 
them.  Vonnegut  Hardware  Co.  v. 
Rose  (1916)  — Ind.  App.  — ,  120  N. 
E.  608;  McNally  v.  Hudson  &  M.  R. 
Co.  (N.  J.)  supra;  Dolan  ▼.  Ward 
(1916)  8  B.  W;  C.  C.  (Eng.)  514; 
Ruabon  Coal  Co.  v.  Thomas  (1909)  8 
B.  W.  C.  C.  (Eng.)  32. 

In  Close  v.  Lucky  O.  K.  Min.'  Co. 
(1919)  106  Kan.  257,  182  Pac.  392, 
wherein  it  was  contended  that  the 
workman's  capacity  to  work  would  be 
fully  restored  by  a  simple  surgical 
operation,  the  court,  in  sustaining  the 
award,  said  that  it  should  be  observed 
that,  while  the  evidence  on  this  point 
seems  to  be  all  set  forth  in  the  ab- 
stract, it  was  not  harmonious,  nor  was 
its  effect  or  meaning  conceded  or 
^  agreed  upon;  therefore,  the  court 
could  not  go  into  it  to  determine  its 
significance. 


The  appellate  court  will  not  inter- 
fere with  the  judgment  of  the  county 
court  judge  that  a  man's  incapacity 
was  due  to  the  operation  performed 
by  his  own  doctor,  rather  than  to  the 
injury,  where  the  medical  testimony 
was  conflicting  and  a  specialist  called 
by  the  workman's  doctor  had  decided 
that  an  operation  was  unnecessary. 
Lakey  v.  Blair  &  Co.  (1916)  10  B.  W. 
C.  C.  (Eng.)  58. 

The  objection  to  an  award  of  com- 
pensation that  the  injured  workman 
unreasonably  refused  to  undergo  an 
operation  should  be  raised  before  the 
Industrial  Commission,  and  cannot  be 
raised  for  the  first  time  on  appeal  to 
the  supreme  court.  Chicago  Steel 
Foundry  Co.  v.  Industrial  Commission 
(1919)  286  ni.  544,  122  N.  E.  150. 

Although  the  facts  may  substantiate 
the  respondent's  claim  that  the  inca- 
pacity could  be  removed  by  a  slight 
operation,  which  the  applicant  refused 
to  have  performed,  the  award  of  the 
arbiter  will  be  afiirmed,  and  the  re- 
spondent's relief  lies  not  in  an  appeal 
from  the  award,  but  in  an  application 
to  have  the  award  varied.  0'N.eil  v. 
Ropner  (1908)  42  Ir.  L.  T.  3,  2  B.  W. 
a  C.  334 

Where,  on  appeal,  the  superior  court 
has  found  that  a  workman  suffered 
a  rupture,  known  and  classified  in  sur- 
gery as  a  "permanent  partial  disabil- 
ity," and  the  Industrial  Commission 
was  ordered  to  determine  and  fix  the 
compensation  according  to  law,  the 
Industrial  Insurance  Commission  can- 
not refuse  or  suspend  compensation 
until  the  workman  submits  to  an  oper- 
ation in  accordance  with  the  rules  of 
the  Commission.  Kline  v.  Industrial 
Ins.  Commission  (1918)  101  Wash.  366, 
172  Pac.  343. 

In  a  number  of  other  cases  the  ques- 
tion has  arisen  whether  or  not  a  work- 
man has  forfeited  his  right  to  com* 
pensation,  on  the  ground  that  he  has 
failed  to  follow  medieal  advice  with 
respect  to  his  Injury. 

Thus  compensation  need  not  be  paid 
to  an  employee  if  he  refuses  to  under- 
go massage,  recommended  by  his  own 
doctor  and  every  other  doctor  con- 
nected with  the  case.  Wright  v.  Sneyd 
Collieries  (1915)  84  L.  J.  K.  B.  N.  & 


Digitized  by 


Google 


ANNO.— WORKMEN'S  COMPENSAtlON'^-OPERATION. 


1266 


(Eng.)  1892,  118  L.  T.  N.  S.  68S,  g  B. 
W.  C.  C:  587. 

So  an  employer  is  not  bound  to  con* 
tinue  weekly  payments  to  an  injured 
workman,  when  the  continuance  of  hia 
incapacity  is  due  to  his  neglect  to  com- 
ply with  certain  simple  medical  direc- 
tions which  had  been  sriven  to  him. 
Dowds  V.  Bennie  (19(»)  6  Sc.  Sess. 
Gas.  6th  series,  298,  40  Scot.  L.  R.  219, 
10  Scot  L.  T.  489. 

And  where  an  injured  workman  re- 
fuses to  follow  a  reasonable  and  safe 
course  of  conduct  which  would,  in  all 
probability,  enable  him  to  regain  his 
usual  health  and  strength,  and  his 
continued  incapacity  is  attributed  to 
such  refusal,  he  is  not  entitled  to  re- 
ceive forther  compensation  under  the 
act.  Gormley  ▼.  Brisbane  Tramways 
Co.  [1909]  QaeensL  St.  Rep.  829. 

An  employee  is  not  entitled  to  com- 
pensation under  the  British  Columbia 
act  for  any  period  after  the  time  he 
would  have  been  cured  had  he  fol- 
lowed the  instruction  of  his  medical 
advisers.  Gorgnigiani  v.  Welch  (1918) 
8  West.  Week.  Rep.  (B.  C.)  797. 

Compensation  is  not  recoverable  for 
incapacity  caused  by  failure  to  take 
proper  exercise  after  injury.  Upper 
Forest  &  W.  Steel  &  Tinplate  Co.  v. 
Grey  (1910)  8  B.  W.  C.  C.  (Eng.)  424; 
David  v.  Windsor  Steam  Coal  Co. 
(1911)  4  B.  W.  C.  C.  (Eng.)  177. 

But  a  workman  may  be  found  not 
to  have  acted  unreasonably  in  failing 
to  exercise  his  hand,  where  his  own 
doctor  was  of  the  opinion  that  the 
exercise  would  not  benefit  it.  Moss  v. 
Akers  (1911)  4  B.  W.  C.  C.  (Eng.) 
294. 

So  the  county  court  judge  is  not 
justified  in  holding  that  a  workman 
was  unreasonable  in  not  going  to 
work,  where  a  part  of  his  little  linger 
had  been  amputated  and  slight  adhe- 
sions were  made,  and  the  employer 
maintained  that  by  using  the  hand 
the  adhesions  would  break  down,  but 
the  workman,  three  days  before  the 
application  to  review  was  heard,  had 
undergone  a  second  amputation  upon 
the  advice  of  a  doctor.  Burgess  &  Co. 
V.  Jewell  (1911)  4  B.  W.  C.  C.  (Eng.) 
145. 

An  employee  will  not  be  denied  com- 
6  A.L.B.— 80. 


pensation  upon  the  ground  of  his 
refusal  to  ace«pt  medical  treatment  be- 
cause he  failed  to  return  to  the  doc> 
tor's  office  on  the  following  day,  as  he 
had  been  directed,  where  it  is  not  en- 
tirely clear  that  he  understood  the 
doctor's  directions.  Poniatotwski  v. 
Stickley  Bros.  C!o.  (191«)  194  Midi. 
294,  160  N.  W.  569. 

The  question  whether  an  injured 
employee  neglected  to  take  the  proper 
means  for  recovery  from  the  injuries 
is  a  question  of  fact  for  the  justice 
of  the  superior  court,  and  his  conclu- 
sions will  not  be  reviewed,  where  the 
employee  presented  testimony  as  to 
his  conduct  with  reference  to  the  in- 
juries, the  diligence  which  he  had  used 
in  obtaining  the  treatment  of  the  in- 
juries by  a  physician,  the  nature  of 
such  treatment,  and  the  care  that  he 
had  taken  in  the  matter  to  fellow  the 
instructions  of  his  physician.  Corral 
V.  William  H.  Hamlyn  ft  Son  (1915) 
88  R.  I.  249,  94  Atl.  877. 

In  a  case  in  which  there  was  an  ad- 
mitted accident  arising  out  of  the  em- 
ployment, but  it  was  claimed  by  the 
employer  that  the  man's  incapacity 
was  due  to  improper  treatment  at  the 
hospital,  and  not  to  the  accident,  the 
burden  of  proof  is  upon  the  employer 
to  sustain  his  contention.  Bower  v. 
Meggitt  (1916)  10  B.  W.  C.  C.  (Eng.) 
146.  To  the  same  effect,  Harrison  v. 
Ford  (1915)  8  B.  W.  C.  C.  (Eng.)  429. 

Again,  it  has  been  contended  that 
th$  incapacity  suffered  by  the  em- 
ployee was  not  caused  by  the  accident, 
but  was  rather  caused  by  his  own  mis- 
conduct in  failing  properly  to  care  for 
the  injury. 

Thus  an  additional  injury  caused  by 
using  an  injured  arm  too  soon  does 
not  arise  out  of  the  employment.  Pa- 
cific Coast  Casualty  Co.  v.  Pillsbury 
(1915)  171  Cal.  319,  153  Pac.  24. 

So  the  aggravation  by  a  boxing 
match  of  a  wound  received  in  the 
course  of  employment,  which  had  prac- 
tically healed  and  would  have  caused 
no  further  trouble  had  it  been  given 
a  little  more  rest,  so  that  blood  poison- 
ing and  permanent  injury  to  a  hand 
result,  is  the  proximate  cause  of  such 
injury,  and  no  recovery  can  be  had 
under    a    Workman's    Compensation 
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Act,  providinsr  ccmipensation  for  in- 
juries received  in  the  course  of  em- 
plojrment.  Kill  v.  Industrial  Commis- 
sion (1916)  160  Wis.  649,  L.R.A.1916A, 
14,  162  N.  W.  148. 

The  failure  to  continue  treatment  of 
an  injured  eye,  which  results  in  a 
permanent  loss  thereof,  precludes 
compensation.  Powell  v.  Crow's  Nest 
Pass  Coal  Co.  (1916)  22  B.  C.  614,  26 
D.  L.  R.  817. 

But  in  Bailey  v.  Industrial  Commis- 
sion (1919)  286  lU.  623,  122  N.  £.  107, 
in  sustaining  an  award  of  compensa- 
tion for  an  additional  injury  received 
before  the  original  injury  had  entirely 
healed,  the  court  said:  "It  is  not 
urged  by  the  plaintiff  in  error,  nor 
does  the  evidence  show  or  tend  to 
show,  that  Wolford  persisted  in  un- 
sanitary or  injurious  practices  which 
tended  to  either  imperil  or  retard  his 
recovery,  nor  did  he  refuse  to  submit 
to  such  medical  or  surgical  treatment 
as  was  reasonably  essential  to  pro^ 
mote  his  recovery,  by  either  of  which 
practices  the  compensation  would,  at 
the  discretion  of  the  Industrial  Com- 
mission, on  application  therefor,  be 
reduced." 

Compensation  will  not  be  denied  to 
an  employee  for  failure  to  seek  medi- 
cal advice  after  an  injury,  where  there 
was  nothing  in  the  conduct  of  the  em- 
ployee to  indicate  that  he  wilfully  or 
negligenty  failed  to  care  for  his 
wound,  and  to  give  it  such  attention 
and  treatment  as  it  seemed  to  require, 
and  his  disability  was  not  in  any  way 
heightened  or  aggravated  by  wilful 
misconduct.  Hall  v.  J.  La  Courciere 
Co.  (1918)  93  Conn.  1,  104  Atl.  348. 

An  employee's  right  to  compensa- 
tion is  not  affected  by  his  act  in  put- 
ing  himself  in  charge  of  his  own 
physician  after  receiving  the  serv- 
ices of  the  employer's  physician  for 


a  number  of  days,  where  there  is 
no  evidence  at  all  that  his  incapac- 
ity was  in  any  way  increased  by 
the  change  in  the  physician.  Neary 
V.  Philadelphia  &  R.  Coal  &  L  Co. 
(1919)  264  Pa.  221, 107  Atl.  696.  Aft- 
er setting  out  the  provisions  of  the 
statutes  to  the  effect  that,  if  the  em- 
ployee shall  refuse  reasonable  medical 
aid  tendered  by  the  employer,  he  shall 
forfeit  all  right  to  compensation  for 
any  injury  to  or  decrease  in  his  ca- 
pacity shown  to  have  resulted  from 
such  refusal,  the  court  said:  "The 
manifest  purpose  is  to  protect  the  mas- 
ter from  any  loss  that  might  result 
because  of  the  servant's  refusal  to 
accept  the  tendered  assistance,  not  to 
penalize  the  latter  for  exercising  the 
important  privilege  of  employing  his 
own  physician.  However,  by  so  doing, 
the  employee  assumes  the  responsi- 
bility for  his  own  treatment,  and  must 
bear  the  loss  resulting  from  neglect 
or  lack  of  skill  therein." 

Under  the  New  Jersey  statute,  the 
failure  of  an  injured  employee  prompt- 
ly to  seek  medical  aid  may  result  in  a 
suspension  of  all  right  of  compensa- 
tion "during  such  refusal  or  failure," 
but  does  not  justify  a  denial  of  any 
compensation  whatever,  unless  his  re- 
fusal amounts  to  "serious  and  wilful 
misconduct."  Rainey  v.  Tunnel  Coal 
Co.  (1918)  93  Conn.  90,  1j06  Atl.  833. 

If  the  workman  has  proved  the  lia- 
bility of  the  employer  and  resulting 
injuries  to  the  employee,  and  the  em- 
ployer claims  that  the  disability  had 
been  aggravated  and  cure  prevented 
by  the  neglect  of  the  employee,  he 
must  show  the  facts  as  matters  of  de- 
fense. In  regard  to  such  questions  it 
is  proper  to  resolve  all  doubt  in  favor 
of  the  employee.  Gorral  ▼.  William 
H.  Hamlyh  ft  Sola  (1916)  88  R  L  249. 
94  Atl.  877.  W.  M.  G. 
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UNITED  STATES  FIDELITY  &  GUARANTY  COMPANY  et  aL 

V. 

EMMA  WICEUNE,  Appt 

Webrmtka  Suprwme  Court '-Deeember  14,  1918. 

(_  Neb.  —,  170  N.  W.  198.) 

Wttiianen's  CfHnpensation  —  refusal  to  submit  to  X-ray  —  effect. 

1.  A  claimant  for  compensation  under  the  Employers'  Liability  Act 
pursuant  to  §  8675,  Rev.  Stat.  1913,  cannot  be  denied  a  recovery  because 
of  a  refusal  to  submit  to  an  X-ray  examination,  or  to  have  an  X-ray  photo- 
graph, taken  of  the  person,  where  the  uncontradicted  evidence  shows  that 
neither  was  necessary. 

[See  note  on  this  gttestion  beginning  on  page  1270.] 

Costs  —  attorney's  fee  —  workmen's 
cmnpensation. 

2.  In  an  action  under  the  Employers' 
Liability  Act  in  which  a  recovery  is 
had,  the  district  court  cannot  tax  an 
attorney's  fee  as  a  part  of  the  costs. 

[See  7  R.  C.  L.  792.] 
"Workmen's    compensation  —  p^alty 
for    delinquent    payments  —  con- 
stmction. 

3.  A  provision  in  a  statute  requiring 
payments  under  the  Employers'  Liabili- 
ty Act  to  be  made  periodically,  in  ac- 
eordance  with  the  methods  of  payment 
«f  wages,  that  80  per  centum  should 
be  added  for  waiting  time  for  all  de- 
linquent payments,  refers  to  such  pay- 
■ments  as  are  contemplated  or  created 

by  the  terms  of  the  act,  and  is  applic- 

Headnotes  1  and  2  by  Dean,  J. 


able  thereto  if  the  added  penalty  does 
not  make  the  aggregate  amount  exceed 
the  maximum  compensation  fixed  by 
the  statute. 

Constitutional  law  —  due  process  — 
penalty  for  failure  to  pay  award. 

4.  A  provision  of  a  penalty  for  fail- 
ure promptly  to  pay  an  award  under 
the  Employers'  Liability  Act  does  not 
violate  the  constitutional  guaranty  of 
due  process  of  law. 

Master  and  servant  —  liberal  con- 
struction of  Employers'  Liability 
Act. 

5.  The  Employers'  Liability  Act,  be- 
ing remedial,  should  be  liberally  con- 

[See  18  R.  0.  L.  836.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Lanr 
caster  County  (Morning,  J.)  overruling  her  motion  for  new  trial  and  deny- 
ing; her  demand  for  an  allowance  of  overtime  compensation,  and  for  at- 
torney's fees  as  part  of  the  costs,  in  a  suit  for  relief  from  an  award  made 
by  the  compensation  commissioner  to  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  R.  J.  Greene,  for  appellant:  Onsgard,  78  Minn.  342,  47  L.R.A.  141, 

Courts  are  disinclined  to  extend  be-     81  K.  W.  14. 
yond  the  terms  of  the  statute  the  power         Kven  when  within  the  discretion  of 


to  require  a  physical  examination. 

14  R.  C.  L.  Inspection  &  Physical  Ex- 
amination, §  16,  p.  704;  Southern  R. 
Co.  V.  Tifi  11  Ann.  Cas.  846,  note. 

One  may  not  be  compelled  to  submit 
his  body  to  the  X-rays  until  it  is  so 
well  established,  as  a  fact  in  science, 
that  ^e  pvDoesa  iS  hanidess,  that  the 
courts  wiU  take  judicial  notice  of  it. 

14  R.  C.  L.  Inspection  &  Physical  Ex- 
amination, §  18,. p.  708;  Wittenberg  v. 


the  court  to  order  an  X-ray  examina- 
tion of  a  plaintiff  in  a  physical  injury 
case,  the  request  therefor  must  be  de- 
nied unless  it  be  made  to  appear  that 
the  photographer  has  the  necessary  skill 
and  experience  to  apply  the  rays  with- 
out injury  to  the  plaintiff. 

Wittenberg  v.  Onsgard,  supra;  Dean 
V.  Wabash  R.  Co.  229  Mo.  426,  129  S. 
W.  963;  Boeiter  v.  Ross  Lumber  Co.  103 
Wis.  324,  79  N.  W.  248. 
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Even  under  a  statute  held  to  grant 
discretion  to  the  court  to  order  an  X- 
ray  examinatioh,  the  scope  of  the  ex-  > 
amination  is  not  to  be  extended  beyond 
the  terms  of  the  statute,  and  X-ray 
photographs  may  not  be  taken  without 
consent. 

State  ex  reL  Carter  v.  Call,  64  Fla. 
144,  41  L.R.A.(N.S.)  1071,  59  So.  789.. 

Messrs.  Strode  &  Beghtol,  for  appel- 
lees: 

The  legislature  cannot  take  the  prop- 
erty of  one  person  and  give  it  to  an- 
other in  excess  of  the  actual  amount  of 
damages  sustained. 

Atchison  &  N.  R.  Co.  v.  Baty,  6  Neb. 
37,  29  Am.  Rep.  356;  Roose  v.  Perkins, 
9  Neb.  305,  31  Am,  Rep.  409,  2  N.  W. 
715;  Riewe  v.  McCormick,  11  Neb.  261, 
9  N.  W.  88;  Leese  v.  Courier  Pub.  & 
Printing  Co.  75  Neb.  891,  106  N.  W. 
443. 

Dean,  J.,  delivered  the  opinion  of 
the  court: 

This  action  originated  in  the  office 
of  the  compensation  commissioner, 
before  whom  Mrs.  Wickline,  who  is 
defendant  here,  recovered  an  award 
on  August  7,  1918,  in  the  sum  of 
$81,  as  compensation  for  personal 
injuries  sustained  while  in  the  em- 
ploy of  the  Northwestern  Iron  & 
Metal  Company.  Plaintiffs  here 
answered  jointly  before  the  commis- 
sioner, denying  liability  and  assert- 
ing matter  of  affirmative  defense. 
On  August  8,  1918,  they  filed  with 
the  commissioner  a  notice  of  appeal 
to  the  district  court,  where  they  ap- 
peared as  plaintiffs  and  where  judg- 
ment was  rendered  against  them  for 
$18  and  costs.  Defendant's  motion 
for  a  new  trial  was  overruled,  and  a 
demand  for  an  allowance  of  "over- 
time" compensation  and  for  attor- 
ney's fees  to  be  taxed  as  costs  was 
denied.    Defendant  appealed. 

The  findings  and  decree  of  the  dis- 
trict court  fairly  reflect  the  material 
issues.  The  court  found  that  de- 
fendant was  injured  on  January  25, 
1918;  that  the  employer  was  in- 
sured against  liability  for  such  in- 
juries by  the  guaranty  company; 
that  the  guaranty  company  paid  de- 
fendant compensation  for  eight 
weeks,  at  $6  a  week,  which  was  in 
fuU  to  March  22, 1918 ;  that  on  April 
10,  1918,  the  guaranty  company  re- 


? nested  defendant  "to  submit  to  a 
iirther  physical  exaipination,  the 
same  to  include  the  taking  of  an 
X-ray  photograph  of  the  injured 
pbrtion  of  her  body;"  that  she  ex- 
pressed willingness  to  submit  to  a 
physical  examinatibn,  but  "refused, 
and  still  refuses,  to  submit  to  the 
taking  of  an  X-ray  photograph,  and 
that  the  compensation  herein  eoosrht 
to  be  recovered  has  all  accrued  since 
the  said  request  and  refusal,  with 
the  exception  of  that  portion  which 
accrued  between  the  22d  day  of 
March,  1918,  and  the  date  of  the  re- 
quest for  said  X-ray  photograph, 
viz.,  April  10,  1918,  or  about  three 
wecdcs ;  that  IJbere  w&a  due  her  and 
unpaid  at  the  time  of  said  request, 
April  10,  1918,  slightly  less  than 
three  weeks'  compensation  at  $6 
per  week,  amounting,  with  inter- 
est, to  $18,  to  which  amount  I 
find  she  is  entitled  to  a  judgment 
against  plaintiffs.  I  further  find 
that  the  request  upon  said  Emma 
Wickline  to  submit  to  the  taking 
of  said  X-ray  photograph  was  a 
reasonable  request,  which  was 
advised  by  the  physician  of  her 
own  choice  as  well  as  by  the  physi- 
cian furnished  by  her  employer,  and 
that  she  should  have  complied  there- 
with, and  that  by  failing  so  to  com-' 
ply  she  has  forfeited  her  right  to  all 
of  the  compensation  sued  for,  except 
that  which  accrued  prior  to  April 
10,  1918,  and  which  is  still  unpaid, 
to  wit,  the  sum  of  $18." 

Section  3675,  Rev.  Stat.  1913,  so 
far  as  here  applicable,  follows : 
"After  an  employee  has  given  notice 
of  an  injury,  ...  he  shall,  if  so 
requested  by  the  employer  or  the  in- 
surance company  carrying  such  risk, 
submit  himself  to  an  examination 
by  a  physician  or  surgeon  .  .  . 
furnished  and  paid  for  by  the  em- 
ployer, or  the  insurance  company 
carrying  such  risk,  as  the  case  may 
be.  .  .  .  The  refusal  of  the  em- 
ployee to  submit  to  such  examina- 
ti(m  shall  deprive  him  of  the  right  to 
compensation  undSr  this  article  dar- 
ing the  continuance  of  such  refusal, 
and  the  period  of  such  refusal  shall 
be  deducted  from  the  period  during 
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which   compensation  would  other- 
wise be  payable." 

Defendant  was  the  only  witness 
who  testified  respecting  the  nature 
of  the  injury.  Upon  being  called 
by  plaintiffs'  couniBel  she  testified 
that  she  and  one  or  more  women  in 
the  emidoy  of  plaintiff  Northwest- 
ern Iron  &  Metal  Company  were  or- 
dered by  the  employer  to  lift  a  bale 
of  paper  from  the  floor  to  a  table, 
and  that  in  doing  so  she,  as  in- 
formed by  her  physician.  Dr.  Han- 
son, "tore  the  lining  in  my  right  side 
loose,  fuid  tore  the  kidney."  Plain- 
tiffs' contention  that  Dr.  Hanson,  de- 
fendant's lady  physician,  advised 
her  to  submit  to  the  taking  of  an 
X-ray  photograph,  is  not  supported 
by  the  record. 

On  this  point  defendant  testified 
in  response  to  a  question  by  the  op^ 
posite  party: 

Q.  And  she  said  you  ought  to 
have  an  X-ray  picture  taken? 

A.  She  didn't  really  say  I  ought  to 
have  it;  she  said  it  would  give  more 
satiaf action  to  my  home  folks ;  and 
I  went  to  talk  with  Dr.  Bogan,  and 
he  laughed  at  the  idea  of  my  having 
an  X-ray  picture. taken,  he  said — 
(interrupted.) 

In  answer  to  a  question  hj  the 
court  defendant  said:  "Dr.  Bogan 
examined  me  twice  and  Dr.  Hanson 
twice.  .  .  .  Dr.  Bogan  was  the 
company  doctor." 

Defendant  was  asked  if  Dr.  Han- 
son suggested  the  X-ray. 

She  answered:  "No.  Dr.  Bogan 
wanted  the  X-ray  first;  he  thought 
it  was  necessary.  Afterwards  I  pro- 
posed an  X-ray  to  him,  too ;  when  I 
was  to  him  in  his  ofiice,  I  proposed 
an  X-ray '  picture,  and  he  said  it 
wam't  necessary. 

Q.  (by  court).  Why  did  you 
change  your  mind  ? 

A.  I  didn't  feel  as  though  I 
wanted  an  X-ray  after  I  got  up 
again,  because  I  talked  with  sever- 
al, and  they  said  it  was  dangerous ; 
they  said  there  had  to  be  medicine 
injected  into  my  kidney. 

Under  the  statute  the  request  for 
an  examination  must  be  reasonable. 


but  it  does  not  appear  to  have  been 
so  in  this  case.    The 
testimony  before  us.  SSf»SS::3o— 
shows  affirmatively  r**»«»i  to  •«»- 
that     neither     an  Sfeot?    ^"'" 
X-ray    examination 
nor  an  X-ray  photograph  was  neces- 
sary.   No  physician  nor  other  person 
testified  that  either  was  necessary, 
nor  does  it  appear  that  a  request 
was  made  by  plaintiffB  to  the  court 
to  require  defendant  to  submit  to 
either.     In   the  present  advanced 
state  of  the  science  of  X-ray  exami- 
nations and  X-ray  photographs  of 
the  person,  there  appears  to  be  no 
reason  why   such  examination  or 
photograph  should  not  be  permitted 
by  a  claimant  for  compensation  un- 
der the  Employers'  Liability  Act, 
upon  request  by  the  employer  or  in- 
surer, unless  the  request  is  shown 
to  be  unreasonable. 

The  defendant,  under  §  8666,  Rev. 
Stat.  1913,  as  amended  in  Laws 
1917,  chap.  85,  §  116,  demanded  ex- 
tra compensation  for  "waiting 
time."  The  statute  follows:  "Ex- 
cept as  hereinafter  provided,  all 
amounts  of  comiiensation  payable 
under  the  provisions  of  the  article 
shall  be  payable  periodically  in  ac- 
cordance with  the  methods  of  pay- 
ment of  the  wages  of  the  employee 
at  the  time  of  the  injury  or  death. 
Provided  fifty  per  centum  shall  be 
added  for  waiting  time  for  all  de- 
linquent payments  after  thirty  days' 
notice  has  been  given." 

Plaintiffs  say  that  this  section  is 
ambiguous.  When  the  scope  of  the 
Employers'  Liability  Act  is  consid- 
ered in  its  entirety,  it  seems  that 
the  legislature  intended  by  the  lan- 
guage creating  a  penalty  to  make 
it  thereby  reasonably  certain  that 
the  payments  would  not  be  delayed 
for  trivial  reasons  and  the  act  be 
thereby  nullified.  When  the  section 
under  consideration  is  considered 
together  with  all  the  other  parts  of 
the    act,    it    seems  ,^^ .     ^ 

reasonable    to    be-  TiS^^"?  S^^-*** 


menta 
eo»atr«eM«au 


lieve  that  the  de- 
linquent pajrments 
therein  mentioned  mean  such  pay- 
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ments    as    are    contemplated    or 
created  by  the  terms  of  the  act. 

Plaintiffs  arsrue  that  "in  other 
portions  of  the  statute  it  is  stated 
that  the  compensation  paid  shall  in 
no  event  be  more  than  $12  per 
week,"  and  that  to  impose  the  60 
per  cent  penalty  would  conflict  with 
the  Compensation  Act.  Section 
3662,  Rev.  Stat.  1913,  as  amended. 
Laws  1917,  chap.  86,  §  112.  This 
objection  seems  to  be  inapplicable 
because  the  50  per  cent  additional 
pajrment  that  is  provided  by  the  act 
does  not  make  the  pasrment  in  the 
present  case  more  than  $12  a  week. 
The  compensation  for  "waiting 
time"  seems  to  be  reasonable.  Com- 
plaint is  also  made  that  the  statute 
violates  the  constitutional  guaranty 
that  no  person  shall  be  deprived  of 
property  without 
?i'il^!JL*V?P.S?-,..  due  process  of  law. 

lavr— ane  process    ___       *^  , ,  , 

-pcuBitT  tor  We  cannot  sustam 
i'Ult'd!  *"  ••''  the  plaintiffs'  argu- 
ment on  this  point. 
Speaking  generally,  it  may  be  borne 
in  mind  that  an  injured  person  who 
comes  within  the  purview  of  the  act 
is  deprived  of  the  right  to  have  a 
jury  pass  upon  any  of  the  questions 
that  pertain  to  the  injury  or  to  pass 
upon  the  measure 
."in-nt-uberia  of  damages,  and  for 
con>triietioii  of  this  rcason,  among 
*m?y"ic"'  "•"  others,  the  statute, 
which  is  remedial 
in  its  nature,  should  be  liberally  con- 
strued. Parson  v.  Murphy,  101  Neb. 
642,  L.R.A.1918F,  479,  163  N.  W. 
847,  16  N.  C.  C.  A.  174  (Wuotilla  v. 
Duluth  Lumber  Co.  37  Minn.  163, 


5  Am.  St.  Rep.  832,  83  N.  W.  661, 
16  Am.  Neg.  Cas.  173).  The  act 
is  not  apparently  open  to  the  objec- 
tion that  it  is  violative  of  the  Con- 
stitution in  the  particular  noted  by 
plaintiffs. 

The  court  properly  declined  to  as- 
sess an  attorney's  fee  as  costs  under 
§  3212,  Rev.  Stat. 
1913,  that  was  in-  S^-rSSlwork- 
voked  by  defendant,  -'jr;!.'"""'^- 
The  Compensation 
Act  as  amended  (Laws  1917,  chap. 
85,  §  24)  provides:  "It  shall  be  the 
duty  of  the  county  attorneys  of  the 
several  counties  and  the  attorney 
general  of  the  state  to  appear  as 
counsel  for  claimants  for  compensa- 
tion and  benefits  under  this  article, 
and  to  assist  and  act  in  advisory  ca- 
pacity to  the  compensation  commis- 
sioner, upon  his  request." 

TTie  Employers'  Liability  Act  in 
its  entirety  is  a  summary  proceed- 
ing. One  of  its  main  objects  is  to 
facilitate  an  inexpensive  and  speedy 
settlement  of  controversies  between 
employer  and  employee  that  arise 
out  of  personal  injuries.  It  does  not 
appear  that  the  county  attorney 
was  requested  to  appear  as  counsel 
for  claimant,  or  that  he  refused  to 
appear.  That  such  official  would 
perform  his  duty  in  the  premises 
when  called  uiwn  to  act  in  his  official 
capacity  is  presumed. 

The  judgment  of  the  District 
Court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  harmony 
with  the  views  herein  expressed. 

Petition  for  rehearing  denied, 
February  16, 1919. 


ANNOTATION. 

Workmen't  compensation:  duty  of  injured  employee  to  sabmit  to  an 

examination. 


As  to  the  duty  of  an  injured  em- 
ployee to  submit  to  an  operation  or  to 
take  other  measures  to  restore  earn- 
ing capacity,  see  annotation  to  O'Brien 
V.  Albert  A.  Albrecht  Co.  ante,  1257. 

It  would  seem  to  be  a  wholly  rea- 
sonable rule  that  an  injured  employee 
should  submit,  upon  the  request  of 
the  employer,  to  a  physical  examina- 


tion to  be  made  under  proper  condi- 
tions, when  such  examination  is  neces- 
sary, eii^er  to  show  the  extent  of  the 
injury  or  to  show  the  measures  neces- 
sary to  remove  the  incapacity. 

The  principle  enunciated  in  the  re- 
ported case  (Uniibd  Statbs  FuffiUTY 
&  G.  Co.  V,  WlCKLlNE,  ante,  1267),  to 
the  effect  that  a  claimant  for  compen- 
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sation  shoold,  upon  the  request  by  th« 
employer  or  insurer,  subject  hia  per- 
son to  ttn  X-ray  examination,  unless 
the  request  is  shown  to  be  unreaspn- 
able,  was  reasserted  when  the  case 
came  before  the  court  again  in  United 
States  Fidelity  A  6.  Co.  v.  Wickline 
(1919)  —  Neb.  — ,  178  N.  W.  689.  It 
was  held,  however,  that  when  a  woman 
employee,  who  has  suffered  an  injury 
to  one  of  her  kidneys,  offers  to  per- 
mit an  X-ray  photograph  to  be  taken, 
but  refuses  to  permit  the  injection  of 
colorogol  for  the  purpose  of  render- 
ingr  the  kidney  opaque,  she  does  not 
necessarily,  by  such  refusal,  forfeit 
her  right  to  eompenaation  under  the 
act. 

And  the  claim  that  the  employee  re- 
fased  to  submit  to  a  medical  examina- 
tion at  the  trial  is  not  substantiated 
where,  although,  before  the  arrival 
of  the  employer's  physician,  the  em- 
ployee's counsel  announced  that  they 
would  not  consent  to  an  examination, 
no  demand  was  made  after  the  physi- 
cian's arrival,  and  the  anticipatory 
refusal  did  not  lead  the  employer  to 
countermand  the  call  to  the  physician 
to  attend  the  trial  and  be  sworn  as  a 
witness.  Birmingham  v.  Lehigh  &  W. 
B.  Coal  Co.  (1915)  —  N.  J.  L.  — ,  95 
Atl.  242. 

So,  too,  an  injured  workman  can- 
not be  found  to  have  refused  to  be 
examined  and  to  have  obstructed  an 
examination,  merely  because  he  re- 
mained outside  the  state,  where  he 
wrote  to  the  insurance  carrier,  asking 
whether  it  would  be  necessary  for 
him  to  come  to  the  place  of  the  injury 
for  an  examination,  and  whether  he 
would  be  obliged  to  remain  there  for 
any  length  of  time,  and  to  this  letter 
the  insurance  carrier  made  no  reply. 
McLean's  Case  (1916)  223  Mass.  342, 
111  N.  E.  788. 

But  an  employee's  right  to  compen- 
sation should  be  suspended  under  the 
provisions  of  the  Michigan  act,  where 
the  evidence  was  conflicting  as  to 
whether  or  not  he  had  recovered  from 
his  injury,  and  it  was  a  fair  con- 
sensus of  the  opinions  expressed  by 
the  medical  witnesses  that  any  doubts 
existiing  about  his  condition  might  be 
resolved  by  an  expert  X-ray  examina- 


tion, to  which  the  employee  refused 
to  submit  himself.  Rose  v.  Desmond 
Charcoal  &  Chemical  Co.  (1919)  206 
Mich.  294,  172  N.  W.  415. 

The  first  schedule  of  the  English 
act  provides  that  the  employer  may  re- 
quire a  workman  to  submit  to  a  medi- 
cal examination  under  two  different 
situations:  First,  under  t  4,  when 
he  has  given  notice  of  an  accident 
and  asserts  a  claim  to  compensation; 
second,  under  f  14,  where  he  has  been 
receiving  compensation.  Major  v. 
South  Kirkby,  F.  &  H.  Collieries 
[1913]  2  K.  B.  (Eng.)  146,  82  L.  J. 
K.  B.  N.  S.  452,  108  L.  T.  N.  S.  588,  29 
Times  L.  R.  223,  57  Sol.  Jo.  244,  [1913] 
W.  N.  17,  [1918]  W.  C.  A  Ins.  Rep.  305, 
6  B.  W.  C.  C.  169,  Ann.  Cas.  1914C,  81. 

Paragraph  IS  covers  the  practice 
in  either  case.  Upon  the  refusal  of 
the  workman  to  be  medically  exam- 
ined, the  county  court  judge  is  au- 
thorized to  suspend  proceedings  pend- 
ing examination,  provided  he  finds  the 
refusal  to  be  unreasonable.  Long- 
hurst  v.  The  Clement  [1913]  W.  C. 
&  Ins.  Rep.  (Eng.)  312,  6  B.  W.  C.  C. 
218. 

The  court  of  appeal  laid  down  the 
rule  that  t  4  applied  in  every  case  in 
which  the  workman's  right  to  com- 
pensation had  not  been  fixed  by  an 
agreement  or  by  an  award  of  an  ar- 
bitrator. Major  V.  South  Kirkby  F.  & 
H.  Collieries  and  Longhurst  v.  The 
Clement  (Eng.)  supra. 

But  the  House  of  Lords  held  that 
this  paragraph  applies  in  every  case 
in  which  compensation  was  not  actual- 
ly being  paid  at  the  time  of  the  ap- 
plication, although  such  payments  had 
been  made,  but  had  been  discontinued. 
Smith  V.  D.  Davis  &  Sons  [1916]  A.  C. 
(Eng.)  628,  84  L.  J.  K.  B.  N.  S.  1126, 
118  L.  T.  N.  S.  260,  31  Times  L.  R. 
356,  [1916]  W.  N.  162,  69  Sol.  Jo.  397, 
8  B.  W.  C.  C.  318,  Ann:  Cas.  1916C,  914. 

In  each  of  these  decisions  it  was 
held  that  the  paragraph  applies  to  a 
case  where  the  employers  had  been 
voluntarily  paying  full  compensation, 
had  terminated  such  payment,  and  the 
workman  had  then  commenced  pro- 
ceedings. 

The  House  of  Lords  further  held 
that,  under  If  4,  the  right  to  require 
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the  workman  who  has  given  notice  of 
an  accident,  to  submit  to  an  examina- 
tion, is  not  confined  to  a  single  ex- 
amination. Ibid.  It  was  here  held 
that  the  county  court  judge  is  justi- 
lied  in  making  an  order  suspending 
a  workman's  right  to  compensation, 
where  he  refused  to  submit  to  a  medi- 
cal examination  under  T  4  of  the  first 
schedule,  at  the  time  when  he  took 
proceedings  to  enforce  his  claim  for 
compensation,  although  he  had  sub- 
mitted  to  an  exammation  at  the  time 
of  making  his  claim,  about  three 
months  previously. 

The  mere  fact  that  an  employer  has 
made  no  objection  to  the  commence- 
ment of  proceedings,  on  the  ground 
that  no  notice  of  the  accident  was  giv- 
en by  the  workman,  does  not  warrant 
the  inference  of  a  waiver  by  the  em- 
ployer of  his  right  to  compel  the  work- 
man to  submit  to  a  medical  examina- 
tion, nor  justify  the  arbitrator  in  im- 
posing terms  upon  the  employer,  as  a 
condition  of  his  obtaining  an  order 
that  the  workman  shall  be  examined. 
Osborn  v.  Vickers  [1900]  2  Q.  B. 
(Eng.)  91,  69  L.  J.  Q.  B.  N.  S.  606,  82 
L.  T.  N.  S.  491,  16  Times  L.  R.  388. 

The  English  court  of  appeal  had 
taken  the  view  that  the  words,  "re- 
ceiving weekly  payments,"  as  used  in 
1  14  of  schedule  1,  mean  not  only  pay- 
ments to  a  man  who,  up  to  the  mo- 
ment of  his  refusal,  was  getting  week 
by  week  the  money  paid  into  his  hands, 
but  also  to  a  man  who,  whether  receiv- 
ing it  in  money  or  not,  is  entitled  to 
receive  it  under  some  enforceable 
right.  Major  v.  South  Kirkby,  F.  & 
H.  Collieries  (Eng.)  supra. 

The  House  of  Lords  subsequently, 
however,  laid  down  the  rule  that  K  14 
does  not  apply  in  a  case  in  which  pay- 
ments were  not  being  made  at  the  time 
of  the  request  for  an  examination, 
whether  payments  had  formerly  been 
made  or  not,  and  whether  or  not  there 
was  any  award  or  agreement  as  to 
such  payment. 

Thus  in  Smith  v.  D.  Davis  &  Sons 
[1916]  A.  C.  (Eng.)  528,  Lord  Lore- 
bum,  L.  C,  said:  "I  cannot  see  why 
they  are  not  applicable  to  the  case  of 
a  man  who  is  receiving  weekly  pay- 
ments by  oral  agreement,  just  as  much 


as  if  a  memorandum  had  been  record- 
ed, or  as  if  the  sums  were  payable 
under  an  award.  The  purpose  seems 
to  me  to  be  exactly  what  the  words 
aay.  If  the  employer  for  any  reason 
.  .  .  does  not  make  the  weekly  pay- 
ment, he  has  no  right  to  have  a  mes- 
cal examination  under  these  provi- 
sions, and  he  and  the  workman  are 
left  to  their  rights  without  the  obliga- 
tion on  the  workman  of  submitting 
to  the  examination  imposed  by  these 
provisions.  If,  on  the  other  hand,  the 
workman  is  receiving  weekly  pay- 
ments under  the  act,  it  does  not  sig- 
nify whether  there  is  a  memorandum 
or  an  award  or  an  unrecorded  agree- 
ment, provided  that  the  man  is  in  fact 
being  paid  in  respect  of  tiie  rights 
conferred  upon  him  by  the  act  It 
would  be  different  if  the  money  were 
being  paid  as  an  act  of  mere  charity 
or  benevolence,  for  in  that  case  no 
part  of  the  act  has  any  application." 

Under  the  Act  of  1897,  a  workman, 
who,  while  receiving  compensation, 
submits  to  an  examination  by  a  medi- 
cal practitioner  provided  by  the  em- 
ployer, need  not  submit  to  an  exami- 
nation by  one  of  the  referees  appoint- 
ed under  the  second  schedule  of  the 
act,  but  may  file  a  request  for  arbi- 
tration upon  the  employer's  discon- 
tinuing the  compensation.  Niddrie  & 
B.  Coal  Co.  V.  M'Kay  (1908)  6  Sc.  Sess. 
Cas.  6th  series,  1121,  40  Scot  L.  R. 
798,  11  Scot.  L.  T.  275;  Neagle  v. 
Nixon's  Nav.  Co.  [1904]  1  K.  B.  (Eng.) 
339,  78  L.  J.  K.  B.  N.  S.  165,  68  J.  P. 
297,  62  Week.  Rep.  356,  90  L.  T.  N. 
S.  49,  20  Times  L.  R.  160;  Strannigan 
v..Baird  (1904)  6  Sc.  Sess.  Cas.  5th 
series,  784,  41  Scot.  L.  R.  609,  12  Scot 
L.  T.  152.  The  case  of  Davidson  v. 
Summerlee  &  M.  Iron  &  Steel  Go. 
(1903)  5  Sc.  Sess.  Cas.  6th  series,  991, 
40  Scot  L.  R.  764,  11  Scot  L.  T.  269, 
was  disapproved  in  the  other  two 
Scotch  cases  which  were  decided  in 
the  other  division  of  the  court. 

A  workman  is  not  entitled  as  a  mat- 
ter of  right  to  have  his  own  doctor 
present  at  the  examination.  Morgan 
v.  William  Dixon  [1912]  A.  C.  (Eng.) 
74,  81  L.  J.  P.  C.  N.  S.  67,  105  L.  T. 
N.  S.  678,  28  Times  L.  R.  64,  56  Sol. 
Jo.  88,  (1912)  S.  C.  (H.  L.)  1,  49  Scot 
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L.  B.  45,  5  B.  W.  a  C.  184,  [1911]  W. 
N.  220,  [1912]  W.  C.  Rep.  48. 

But  in  D«7ltt  V.  The  Bainbridge 
[1909]  2  K.  B.  (Engr.)  802,  78  L.  J.  K. 

B.  N.  S.  1059,  101  L.  T.  N.  S.  299,  it 
was  held  that  a  workman  did  not  re- 
fuse to  be  examined  In  telling  a  medi- 
cal man  sent  by  the  employers  to  ex- 
amine him  that  he  did  not  object  to  a 
physical  examination,  provided  his 
own  physician  was  present. 

So  there  is  no  refusal  to  submit  to 
an  examination  where  the  workman 
offers  to  submit  to  an  examination  at 
the  surgery  of  his  doctor.  Harding  v. 
Royal  Mail  Steam  Packet  Go.  [1911] 
4  B.  W.  C.  G.  (Eng.)  S9.  The  court 
held  that  the  workman's  request  was 
not  unreasonable. 

But  the  refusal  to  be  examined  ex- 
cept at  the  office  of  the  workman's 
solicitor,  or  in  his  presence,  is  a  re- 
fusal to  submit  to  an  examination 
within  the  meaning  of  the  statute. 
Warby  ▼.  Plaistowe   (1910)   4  B.  W. 

C.  C.  (Bng.)  67.  Cozens-Hardy,  M.  R., 
said  that  a  solicitor's  office  is  not,  un- 
der ordinary  circumstances,  a  proper 
place  in  which  to  hold  a  medical  ex- 
amination of  a  workman. 

A  workman  does  not  necessarily  ob- 
struct a  medical  examination,  within 
the  meaning  of  the  act,  by  going  into 
another  country  and  refusing  to  re- 
turn for  an  examination  unless  his  ex- 
penses are  paid.  Wm.  Baird  &  Co.  v. 
Kane  (1905)  7  Sc.  Sees,  Gas.  5th  se- 
ries, 461,  42  Scot.  L.  R.  347,  12  Scot, 
L.  T.  697.  In  this  case  the  workman 
had  twice  submitted  himself  for  ex- 
amination, and  had  been  certified  not 
to  have  recovered,  and  immediately 
after  the  second  examination  went  to 
Ireland  to  reside  with  his  father,  and 
rt  was  held  that  he  did  not  obstruct 
an  examination  by  refusing  another 
examination' unless  his  expenses  were 
paid,  where  he  offered  to  submit  him- 
self for  examination  to  a  medical  man 
near  the  place  where  he  was  residing. 

Nor  does  a  workman  tfho  is  receiv- 
ing compensation  obstruct  the  hold- 
ing of  a  medical  examination  within 
the  meaning  of  T  14,  schedule  1,  of 
the  act,  by  enlisting  and  going  with 
his  regiment  to  India,  since  he  was 
acting  under  military  orders,  and  was 


not  intending  to  reside  permanently 
outside  of  the  United  Kingdom.  J.  & 
C.  Harrison  v.  Dowling  [1915]  3  K.  B. 
(Eng.)  218,  81  Times  L.  R.  486,  84  L. 
J.  K.  B.  N.  S.  1412,  113  L.  T.  N.  S.  622, 
8  B.  W.  C.  C.  544. 

But  an  injured  workman  who  is  in 
receipt  of  weekly  payments,  and  who 
goes  to  Australia  without  intimating 
to  his  employers  that  he  is  going,  and 
without  leaving  his  address,  obstructs 
the  medical  examination  in  the  sense 
of  the  statutory  provision.  Finnie  v. 
Duncan  (1904)  7  Sc  Seas.  Gas.  5th 
series,  254,  42  Scot.  L.  R.  192,  12  Scot. 
L.  T.  557. 

The  employer  is  entitled  to  have  an 
injured  worlonan  examined  by  a  physi- 
cian of  his  own  choice,  notwithstand- 
ing the  workman  has  already  been  ex- 
amined by  a  physician  in  support  of 
his  case.  Catzo  v.  Canadian  P.  R.  Co. 
(1916)  17  Quebec  Pr.  Rep.  302. 

The  report  of  a  medical  practitioner, 
appointed  for  the  purpose  of  the  act, 
is  conclusive  upon  the  question  wheth- 
er the  incapacity  arising  from  the  in- 
jury has  ceased.  Ferrier  v.  Gk)urley 
Bros.  (1902)  4  Sc  Sess.  Gas.  5th  series, 
711,  39  Scot.  L.  R.  453,  9  Scot.  L.  T. 
517;  M'Avan  v.  Boase  Spinning  Go. 
(1901)  8  Sc.  Sess.  Gas.  5th  series, 
1048,  38  Scot.  L.  R.  772,  9  Scot.  L.  T. 
152;  Arnott  v.  Fife  Coal  Go.  [1911] 
S.  C.  1029,  48  Scot.  L.  R.  828,  4  B.  W. 
G.  C.  361;  Gruden  v.  Wemyas  Goal  Co. 
[1918]  S.  C.  584,  60  Scot.  L.  R.  844, 
[1913]  W.  C.  &  Ins.  Rep.  188,  6  B. 
W.  G.  G.  393;  Sapcote  ▼.  Hancock 
(1911)  4  B.  W.  G.  G.  (En«.)  184;  Bryce 
V.  Connor  (1904)  7  Sc.  Sess.  Gas.  6th 
series,  193,  42  Scot.  L.  R.  164, 12  Scot. 
L.  T.  589. 

And  the  county  court  judge  is  justi- 
fied in  following  the  report  of  the 
medical  referee.  Parry  v.  Rhymney 
Iron  &  Coal  Go.  (1912)  6  B.  W.  G.  G. 
(Eng.)  682. 

Although  the  medieal  report  is  filial 
so  far  as  it  relates  to  the  physical  ca- 
pacity of  the  workman,  it  may  be  in 
such  a  form  as  to  entitle  him  to  proof 
of  his  wage-earning  capacity. 

Thus  where  a  medical  referee  has 
reported  that  a  miner  who  has  lost  an. 
eye  is  as  fit  to  work  underground  as 
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any  one-eyed  man  is,  the  miner  is  en- 
titled to  a  proof  of  his  earning  ca- 
pacity. Amott  V.  Fife  Coal  Co.  [1911] 
S.  C.  1029,  48  Scot.  L.  R.  828,  4  B.  W. 
C.  C.  861.  Upon  a  subsequent  appeal 
[1912]  S.  C.  1262,  49  Scot  L.  R.  902, 
6  B.  W.  C.  C.  281,  it  was  held  that 
proof  that  the  miner  had  done  no 
work  underground  since  the  accident, 
and  had  made  various  unsuccessful 
applications  for  work;  that  it  was  im- 
possible to  say  whether,  if  he  had  re- 
turned to  work  underground,  he  would 
have  regained  his  former  earning  ca- 
pacity; that  the  earning  capacity  of 
a  one-eyed  miner  must  be  judged  on 
each  individual  case;  that  his  weekly 
salary  was  reduced  more  than  50  per 
cent  after  the  accident;  and  that  it 
was  not  proved  by  the  employers  that 
if  the  miner  had  been  working  under- 
ground he  would  have  been  earning 
more  than  he  was  above  ground, — 
justifies  the  dismissal  of  the  employ- 
er's application  for  a  review  of  the 
compensation.  To  the  same  general 
effect  see  Cruden  v.  Wemyss  Coal  Co. 
[1913]  S.  C.  534,  50  Scot.  L.  R.  344, 
[1918]  W.  C.  &  Ins.  Rep.  188,  6  B.  W. 


C.  C.  393,  which  was  also  the  case  of 
a  one-eyed  miner. 

But  the  rule  is  diflFerent  where  ifte 
report  of  the  medical  referee  covers 
both  the  physical  capacity  and  the 
wage-earning  ability  of  the  workman. 

Thus,  where  the  fitness  of  an  in- 
jured miner  had  been  referred  to  « 
medical  referee  under  schedule  1,  T  16, 
and  the  medical  referee  said  that  the 
man  was  in  good  health  and  quite  fit 
to  resume  his  ^nployment  as  a  coal 
miner,  having  recovered  from  the  ac- 
cident, it  is  not  error  for  the  arbi- 
trator to  end  the  compensation,  and 
refuse  to  admit  evidence  to  show  that 
the  workman's  earning  ability  had 
been  reduced,  notwithstanding  the 
fact  that  he  had,  from  a  medical  point 
of  view,  recovered  from  the  accident 
Gray  v.  Shotts  Iron  Co.  [1912]  S,  C. 
1267,  49  Scot  L.  R.  906,  6  B.  W.  0.  C 
287. 

When  the  report  of  the  referee  is 
unintelligible,  the  arbitrator  may  send 
back  the  report  for  an  explanation  as 
to  its  meaning.  Kennedy  v.  William 
Dixon  [1918]  W.  C.  &  Ins.  Rep.  333, 
[1913]  S.  G.  659,  50  Scot.  L.  R.  463,  6 
B.  W.  C.  C.  434.  W.  M.  G. 


ERGO  A.  MAJORS 

V. 

SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA  IN  AND  FOR 
THE  COUNTY  OF  ALAMEDA  et  al. 

Calif orrtia  Supreme  Court  (tn  Banc)  —  September  94,  1919, 

(—  Cal.  — ,  184  Pac  18.) 

Costs  —  who  should  be  permitted  to  sue  in  forma  pauperis. 

1.  Discretion  in  permitting  one  to  continue  to  sue  in  fonna  pauperis 
should  be  exercised  with  a  view  to  confining  the  privilege  most  strictly  to 
those  who,  having  a  substantial  right  to  enforce  or  preserve,  are  abso- 
lutely unable  otherwise  to  do  so,  and  who,  having  once  been  admitted 
to  proceed  in  that  form,  diligently  pursue  a  course  free  from  unreasonable 
delay  or  vexatious  conduct  of  any  kind. 

[See  note  on  this  question  beginning  <m  page  1281.] 

—  duty  to  pay  jury  fees  —  in  forma 
pauperis. 

2.  The  preservation  in  a  statute  deal- 
ing with  costs  of  a  provision  that,  in 
case  a  jury  is  discharged  without  find- 
ing a  verdict,  no  farther  proceeding 


shall  be  had  in  the  case  until  the  jury 
fees  are  paid,  when  requiring  a  pay- 
ment of  such  fees  at  the  beginning  of 
each  day's  session,  does  not  apply  to 
cases  prosecuted  in  forma  pauperis,  so 
as  to  prevent  a  person  suing  in  that 
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form  from  proceeding  with  his  suit 
without  payment  of  jury  fees,  but  will 
be  regarded  as  mere  unintentional  in- 
clusion in  the  statute  of  a  former  pro- 
vision which  has  become  inapplicable. 
—  intent  to  dispauperize. 

3.  An  intention  to  dispauperize  one 
suing  in  forma  pauperis  upon  permit- 
ting discharge  of  the  jury  without 
reaching  a  verdict  is  not  shown  by  a 
statutory  provision  that  in  case  of  such 
discharge  no  further  proceedings  shall 
be  allowed  in  the  action  until  the  jury 
fees  are  paid. 
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— discretion  to  permit  soit  in  forma 
pauperis. 

4.  Whether  or  not  one  permitted  to 
sue  in  forma  pauperis  should,  on  ac- 
count of  vexatious  conduct  or  delay,  be 
deprived  of  further  benefit  of  uncom- 
pensated service,  rests  in  the  sound  dis- 
cretion of  the  trial  court. 

—  exclusion  of  unworthy  person. 

5.  The  discretion  to  permit  one  to  sue 
in  forma  pauperis  should  be  used  with 
the  utmost  care  to  the  isnd  that  un- 
worthy persons,  who  are  neither  in- 
digent nor  possessed  of  substantial 
rights,  may  not  enjoy  the  privilege. 


Petition  for  a  writ  of  prohibition  to  prohibit  respondents  from  pro- 
ceeding with  the  trial  of  a  certain  civil  action  until  the  plaintiff  therein 
shall  have  paid  the  fees  of  the  jury.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  H.  F.  Peart,  D.  C.  Dutton,     tion  prayed  to  be  directed  against 


and  Greoi  Majors,  for  petitioner : 

Statutes  giving  the  right  to  prose- 
cute actions  in  forma  pauperis  must  be 
strictly  construed,  and  the  same  rule 
would  apply  to  court  decisions  declar- 
ing sudh  right. 

Bradford  v.  Southern  R.  Oa  195  U. 
S.  245,  248,  49  L.  ed.  178.  181,  25  Sup. 
Ct.  Rep.  65;  Ex  parte  Hassan  Abdu, 
247  U.  S.  27,  62  L.  ed.  966,  38  Sup.  Ct. 
Rep.  447. 

The  California  Statute  of  1917  ap- 
plies directly  to  civil  actions  in  forma 
pauperis. 

Morand  v.  Hoyerdahl,  27  Ca}.  App. 
Dec.  250. 

Where  the  jury  is  discharged  on  the 
granting  of  a  nonsuit  in  a  civil  case, 
no  further  proceedings  are  allowable 
unless  the  jurors  be  paid. 

Lukes  V.  Logan,  66  Cal.  83,  4  Pac. 
883;  Fairchild  v.  King,  102  GaL  320, 
36  Pac.  649. 

The  same  rule  applies  when  the  jury 
is  discharged  for  f aUure  to  agree  upon 

o  vAn]  i  ct 

Carpenter  v.  Jones,  121  Cal.  362,  53 
Pac.  842. 

Messrs.  Ezra  W.  Decato  and  T.  P. 
Wlttschen  for  respondents. 

Messrs.  C.  A.  Linn  and  Milton  T. 
ITRen  for  Andrew  Martin. 

Melvin,  J.,  delivered  the  opinion 
of  the  court: 

When  this  case  was  in  the  district 
court  of  appeal  of  the  first  appel- 
late district,  division  No.  1,  Mr.  Jus- 
tice Waste  prepared  the  opinion  of 
the  court,  which  was  as  follows: 

"Application  for  writ  of  prohibi- 


the  superior  court  of  the  state  of 
California  in  and  for  the  county  of 
Alameda,  Honorable  T.  W.  Harris, 
judge  thereof,  staying  proceedings 
in  a  civil  action  therein  pending,  un- 
til plaintiff  therein  shall  have  paid 
the  fees  of  the  jurors  in  the  first 
trial;  the  jurors  having  been  dis- 
charged without  finding  a  verdict. 

"Andrew  Martin,  as  plaintiff,  com- 
menced an  action  against  the  de- 
fendant Majors  (petitioner  here)  to 
recover  damages  for  the  death  of 
plaintiff's  minor  daughter,  alleged  to 
have  been  occasioned  by  the  wrong- 
ful acts  of  said  defendant.  When 
the  case  was  at  issue  and  ready  for 
trial,  Martin  demanded  a  trial  by 
jury  and  sought  to  be  allowed  to  fur- 
ther prosecute  the  action  in  forma 
pauperis.  The  superior  court  de- 
nied him  that  right  and  refused  to 
proceed  to  trial  without  prepayment 
of  the  fees  for  the  jury,  as  required 
by  the  then-existing  statutes  and  the 
rules  of  the  court. 

"On  application  to  the  supreme 
court  that  tribunal  issued  its  per- 
emptory writ  of  mandate  directing 
^e  lower  court  'immediately  upon 
receipt  of  the  writ  to  issue  an  order, 
in  due  form  of  law,  granting  peti- 
tioner leave  to  prosecute  his  said 
suit  .  .  .  in  forma  pauperis  .  .  . 
without  being  required  to  pay  any 
coats.'    Miirtln  v.  Superior  Ct.  176 
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Cal.  289,  L.II.A.1918B,  818, 168  Pac. 
135. 

"Thereafter,  pursuant  to  the  di- 
rection of  said  writ,  respondents  set 
the  action  for  trial,  a  jury  was  im- 
paneled and  sworn,  and  the  trial  of 
the  cause  proceeded  in  forma  pau- 
peris. During  the  trial,  the  jury 
having  been  in  attendance  two  days, 
the  plaintiff  Martin  obtained  leave 
to  amend  his  complaint.  Defendant, 
petitioner  here,  was  given  time  to 
answer  and  the  jury  was  discharged. 
The  fees  for  the  jury  were  not,  and 
have  not  been,  paid. 

"On  motion  of  the  plaintiff  in  the 
action,  and  over  the  objection  of 
the  defendant  (petitioner  here) ,  the 
lower  court  has  reset  the  cause  and 
is  about  to  proceed  with  the  trial  on 
the  day  set.  Respondents  in  their 
return  admit,  or  allege,  the  forego- 
ing facts  'and  in  this  connection  al- 
lege that  there  is  no  provision  in  the 
statutes  of  this  state  or  in  the  law 
of  this  state,  providing  for  the  pay- 
ment of  jurors  serving  in  civil  cases, 
where  the  action  is  being  prosecuted 
by  the  plaintiff  in  forma  pauperis.' 

"In  this  contention  respondents 
are  correct  and  the  action  of  the 
trial  court  must  be  upheld. 

"In  opposition  to  the  respondents, 
petitioner  relies  upon  provisions  of 
the  California  statutes  establishing 
fees  of  trial  jurors,  and  decisions  of 
the  highest  courts  in  this  and  other 
jurisdictions,  which  he  contends  by 
analogy  and  parity  of  reasoning  sup- 
port his  views.  In  the  most  recent 
legislative  enactment  on  the  subject 
it  is  provided : 

"  'If  in  any  trial  in  a  civil  case  the 
jury  be  for  any  cause  discharged 
without  finding  a  verdict,  the  fees  of 
the  jury  shall  be  paid  by  the  party 
who  shall  have  announced  that  a 
trial  by  jury  is  required,  but  may  be 
recovered  as  costs  if  he  afterwards 
obtain  judgment;  and  tmtU  they  are 
paid  no  further  proeeedinga  sfuiU  be 
allowed  in  the  action,'  Stat.  1917, 
pp.  788,  789.  The  italics  are  ours 
for  Illustration. 

"Section  17  of  the  Act  of  March 
28, 1868  (Stat.  1867-68,  p.  486) ,  pro^ 
vides :  'If  in  any  trial,  in  a  civil  < 


the  jury  be  for  any  cause  discharged 
without  finding  a  verdict,  the  fees 
of  the  jury  shall  be  paid  by  the 
plaintiff,  .  .  .  and  until  they  are 
paid  no  further  proceedings  shall  be 
allowed  in  the  action.'  This  language 
is  almost  identical  with  the  provi- 
sion of  the  section  of  the  Statute 
of  1917,  already  quoted  by  us,  and 
petitioner  cites  Lukes  v.  Logan,  66 
Cal.  33,  4  Pac.  883,  referred  to  and 
approved  in  Fairchild  v.  King,  102 
Cal.  320,  at  page  323,  36  Pac.  649, 
and  Carpenter  v.  Jones,  121  Cal.  362, 
53  Pac.  842,  construing  the  language 
of  the  early  statutes  quoted,  and 
squarely  upholding  refusals  by  trials 
courts  to  proceed  where  fees  of 
jurors  have  not  been  paid  after  non- 
suit or  disagresment  But  counsel 
for  petitioner  fails  to  note  tiie  vital 
distinction  between  those  cases  and 
the  case  in  interest  here.  In  none  of 
the  earlier  decisions  was  the  ques- 
tion presented  as  to  the  rights  of  the 
parties  in  a  cause  in  forma  pauperis. 
Neither  did  the  court  in  any  of  these 
cases  consider  the  vital  question  of 
the  right  of  a  litigant  in  a  civil  case 
to  have  the  benefit  of  a  jury  trial 
regardless  of  his  finaaicial  inability 
to  prepay  the  fees  for  such  service. 
"But  the  whole  question  of  the 
rights  of  a  litigant  in  forma  pau- 
peris 80  recently  engaged  the  atten- 
tion of  the  supreme  court  of  this 
state  in  this  very  case  (Martin  v. 
Superior  Ct.  supra) ,  that  we  do  not 
need  to  look  elsewhere  for  authority 
on  which  to  decide  the  question  pre- 
sented by  the  proceeding  now  before 
us.  'The  fundamental  question  thus 
presented^'  says  the  court  in  its 
opinion,  'is  of  the  right  of  the  pe- 
titions [Martin]  to  proceed  with 
the  prosecution  of  his  action  in  the 
superior  court  in  forma  pauperis, 
and  therefore  without  the  payment 
in  advance  of  the  legal  fees.'  The 
court  points  out  that  this  privilege, 
so  far  as  regards  the  exemption  from 
court  fees,  was  conceded  to  litigants 
at  common  law,  and  holds  that  the 
power  to  grant  such  exemption,  in 
proper  esseai,  now  exists  in  our 
courts  of  genend  jarisdiction  with- 
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out  the  declaration  oif  express  stat- 
xite. 

"Continuing,  the  court  says: 
'With  the  power  in  our  superior 
courts  thus  declared,  to  admit  suit- 
ors to  coimaence,  or,  having  com- 
menced, to  prosecute,  their  actions 
in  forma  pauperis  in  all  proper 
cases,  the  next  consideration  is 
whether  or  not  the  legislature  has 
by  its  enactments  designed  to  cur- 
tail that  power.  Quite  aside  from 
the  question  as  to  the  power  of  the 
legislature  to  do  this  thing,  it  is  ob- 
vious that  only  the  plainest  decla-- 
ration  of  legislative  intent  would  be 
construed  as  even  an  effort  to  do 
this  thing.  We  find  no  such  ex- 
pressed intent  All  of  the  statutes 
dealing  with  the  payment  and  pre- 
payment of  fees,  such  as  §  4295  of 
the  Political  C(Mle,  are  general  in 
their  nature  and  have  to  do  with 
the  orderly  collection  and  disposi- 
tion of  the  fees,  payment  or  pre- 
payment of  whic^  is  prescribed  by 
law.  Neither  individually  nor  col- 
lectively are  they  even  susceptible 
of  the  construction  that  the  design 
of  the  legislature  was  to  deny  to  the 
courts  the  exercise  of  thdr  most 
just  and  most  necessary  inherent 
power.  They  have  applicability  to 
all  cases  where  the  court  has  not, 
in  the  exercise  of  that  power,  re- 
mitted the  paymeit  of  the  fees  on 
behalf  of  a  poor  suitor,  and  in  every 
instance  the  court's  order  to  this 
effect  is  sufficient  warrant  to  every 
officer  charged  with  the  collection 
of  fees  to  omit  the  performance  of 
that  duty  in  the  specified  case.' 

"Petitioner  seeks  to  render  the  de- 
cision of  the  supreme  court  inapplic- 
able by  his  assertion  that  in.  the 
opinion  the  aforementioned  section 
of  the  Statute  of  1917  (supra)  was 
not  referred  to,  and,  so  far  as  the 
language  of  the  court  discloses,  was 
not  considered.  However,  the  ear- 
lier statutesv  ooatainiitg  language  mo 
similar  as  to  be  almost  identical,' 
were  before  the  court  and  were  re- 
ferred to  in  the  opinion.  Further- 
mixe,  the  Statute  of  1917  had  been 
passed  and  was  .in  effect  previpus 
to.  the  rendition  .df.the  decision^  and 


the  decision  and  the  statute  must 
be  considered  together. 

"We  fail  to  see  a  distinction  be- 
tween the  status  of  a  litigant  in 
forma  pauperis  before  a  irial  by  a 
jury,  and  the  same  litigant  after  a 
partial  trial,  and  discharge  of  the 
jury  without  iinding  a  verdict.  The 
Act  of  1917  refers  to  and  regulates 
only  the  payment  of  fees  where  they 
can  be  and  are  paid  by  litigants.  It 
nowhere  refers  to  or  relates  to  ac- 
tions in  forma  pauperis.  It  is  silent 
on  the  subject.  We  can  see  in  it  no 
.declaration  of  legislative  intent  to 
curtail  the  inherent  power  of  the 
superior  court  to  admit  suitors  to 
commence,  or,  having  commenced, 
to  prosecute  their  actions  in  forma 
pauperis  in  proper  cases." 
..  Subsequently,  the  matter  was 
traiisferred  to  this  court  in  order 
that  we  might  further  examine  the 
petitioner's  contentions  that,  in 
view  of  the  peremptory  provision 
whereby  the  clerk  of  the  superior 
court  was  commanded  to  collect  all 
jury  fees  each  day  in  advance,  the 
language  requiring  settlemmt  of 
unpaid  fees  as  a  prerequisite  to  fur- 
ther proceedings  could  apply  only 
to  persons  prosecuting  actions  in 
forma  pauperis,  and  that  the 
language  quoted  by  Mr^  Justice 
Waste  from  the  Statute  of  1868, 
although  reproduced  in  substance 
in  the  Act  of  1917,  could  apply 
in  the -latter  statute  only  to  fees 
earned  by  jurors  in  criminal  cases. 
Peftitioner  calls  our  attention 
to  the  facts  that  juries  in  crim- 
inal cases  are  paid  by  the  counties 
in  which  the  trials  take  place;  that 
in  ordinary  dvil  actions  fees  must 
be  paid  each  day  in  advance;  and 
that  the  only  causes  in .  which  ju- 
rors remain  uncompensated  when 
for  any  reason  they  are  discharged 
■  are  actions  in  which  the  trial  is  con- 
ducted under  an  order  in  forma  pau- 
peris. He  argues,  therefore,  that 
there  is  no  case  in  which  the  provi- 
sion of  the  Statute  of  1917  that, 
until,  the  jury  fees  are  paid,  "no 
further  proceedings  shall  be  allowed 
in  the  action,"  could  possibly  oper- 
;^te.or  be  at  all  appUcable  ^c^^^ing 
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in  civil  actions  proceeding  in  fonna 
pauperis.  He  therefore  insists  that 
the  Statute  of  1917  unequivocally 
applies  to  the  trial  of  Martin  v.  Ma- 
jors, and  that,  the  jury  having  been 
discharged  without  finding  a  ver- 
dict, "no  further  proceedings  shall 
be  allowed  in  the  action"  until  the 
jurors  are  paid. 

To  this  argument  respondents  an- 
swer that  for  many  years  the  law 
had  been  in  virtual  accord  with  the 
quoted  section  of  the  Act  of  1917, 
yet  this  court  in  Martin  v.  Superior 
Ct.  announced  no  exception  to  the 
rule  that  in  all  stages  of  a  trial  a 
poor  suitor  shall  have  all  of  the 
benefits  of  uncompensated  service 
from  jurors  and  court  officers. 

There  was  no  substantial  change 
in  the  statutes  amendatory  of.  the 
Act  of  1868  with  reference  to 
the  compensation  of  jurors  until  the 
Statute  of  1917  was  adopted.  Stat. 
1869-70,  pp.  148-176;  Stat.  1871- 
72,  p.  188.  Section  681,  subd.  5, 
CJode  of  Civil  Procedure,  provides 
that  a  trial  by  jury  may  be  waived 
in  certain  actions  by  the  several 
parties  to  an  issue  of  fact,  "by  fail- 
ing, at  the  beginning  of  each  day's 
session,  to  deposit  with  the  clerk 
the  jury  fees  and  .  .  .  mileage 
for  such  day;"  but  this  subdivision 
(adopted  in  1915)  throws  no  light 
upon  the  problem  presented  to  the 
court  in  the  matter  at  bar.  Peti- 
tioner declares  that  there  is  a  wide 
and  fundamental  difference  between 
the  fee  bill  of  1868  and  its  early 
successors  and  that  of  1917.  In  the 
act  last  framed,  while  there  is  a 
provision  for  pajrment  of  jurors  by 
the  county,  all  of  their  compensa- 
tion in  civil  cases  must  come  from 
the  daily  prepayment  of  the  proper 
fees.  By  the  earlier  acts  the  fees 
were  payable,  in  civil  cases,  by  the 
prevailing  party,  before  the  entry 
of  the  verdict.  There  was  also  the 
provision  that,  if  the  sum  received 
by  each  juror  should  be  found  at  the 
end  of  the  term  to  be  less  than  the 
legal  per  diem  and  mileage,  the  dif- 
ference should  be  paid  by  the  coun- 
ty. 

But  it  is  argued  by  respondents 


that,  inasmuch  as  actioiis  prosecut- 
ed in  forma  pauperis  were  not 
specified  in  terms  by  the  statute, 
and  because  the  legislature  was 
dealing  with  the  general  practice  in 
jury  cases,  the  lawmakers  only  had 
in  mind  the  situation  which  might 
arise  in  a  suit  or  proceeding  in  which 
solvent  litigants  might  be  engaged. 
Respondents,  in  short,  contend  that 
the  apparent  restricted  meaning  of 
the  requirement  for  payment  of  fees 
prior  to  further  proceedings  after 
discharge  without  verdict  of  a  jury 
arises  from  unintentional  inclusion 
in  a  statute  adopting  a  new  rule  for 
prepayment  of  fees  in  ordinary  cases 
of  language  which  had  been  applic- 
able to  all  litigants  when  used  in 
earlier  enactments.  It  is  also  as- 
serted on  behalf  of  respondents  that 
in  giving  to  the  fee  bill  the  inter- 
pretation suggested  by  petitioner 
this  court  would  be  going  contnury 
to  the  spirit,  if  not  the  letter,  of  the 
decision  in  Martin  v.  S^^)e^io^  Ct 
With  reference  to  the  point  last 
stated  we  agree  with  respondents 
that  a  very  liberal  view  of  the  rights 
of  poor  litigants  was  adopted  by  this 
court  in  the  Martin  Case.  There  it 
was  decided  that  only  the  plainest 
declarations  of  legislative  int^t 
would  be  construed  as  an  effort  to 
curtail  the  authority  of  courts  giv- 
en by  the  common  law  to  admit  liti- 
gants to  sue  in  forma  pauperis.  In 
view  of  the  language  of  the  opinioii 
in  Martin  v.  Supe-  co-t-d-tr  t. 
nor  Ct.  and  of  an  »*y  i«iT  tee»-ia 
examination  of  the  '"""'  p"««"«^ 
various  fee  bills  themselves,  we  are 
constrained  to  agree  with  respond- 
ents. 

Since  the  submission  of  the  cause 
it  has  been  suggested  by  a  member 
of  the  court  that  perhaps  the  legis- 
lators who  enacted  the  Statute  of 
1917  might  have  had  in  mind  the 
fact  that  at  common  law  a  vexatious 
suitor  in  forma  pauperis  or  one  who 
unnecessarily  delayed  or  otherwise 
damaged  his  adversary  might  be 
dispjaupered  and  prevented  firom 
having  further  benefit  of  uncompen- 
sated service  of  jurors.  This  leads 
to  an  inquiry  whether  or  not  it  is 
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reasonable  to  suppose  that  the  new 
matter  in  the  Act  of  1917  was  an 
attempt  automatically  and  without 
the  intervention  of  a  court  to  dis- 
pauperize  anyone  who  had  failed  of 
a  verdict  from  the  jury  first  drawn. 
Such  a  result  might  follow  the  en- 
forcement of  the  letter  of  the  Law 
of  1917. 

Conunon-law  courts,  it  is  true, 
were  jealous  of  extending  the  privi- 
lege of  suing  in  this  form.  In  Lilly, 
Abr.  1735  ed.  p.  851,  we  are  in- 
formed that  Rolle,  Chief  Justice, 
said  "that  he  did  not  use  to  admit 
anyone  generally  to  sue  in  forma 
pauperis,  that  is,  to  sue  in  all  causes, 
but  only  to  sue  so  in  one  cause  by 
virtue  of  that  admittance,  1654.  B. 
S.  So  that  if  he  had  other  cause  to 
shew,  he  must  petition  again  to  be 
admitted  to  sue  in  forma  pauperis, 
&  sic  toties  quoties." 

The  same  author  in  the  same 
article  uses  the  following  language: 
"If  one  that  is  admitted  to  sue  in 
forma  pauperis,  will  not  proceed  ac- 
cording to  the  rules  of  the  court, 
but  useth  delays  to  vex  his  adver- 
sary, the  court  will  dispauper  him, 
Mich.  22  Car.  B.  R.  For  the  law 
doth  not  favor  the  poor  to  do  injury 
to  others,  but  to  help  them  to  recov- 
er their  right,  while  they  want  abil- 
ity of  tharnselves  to  do  it." 

There  was  a  rule  also  that  if  a 
paup^  gave  notice  of  trial  and  did 
not  proceed  he  should  be  dispau- 
pered. A  note  of  this  rule  is  found 
in  Anonymous,  2  Salk.  506,  91  Eng. 
Reprint,  433. 

However,  the  rule  seems  to  have 
been  enforced,  generally  speaking, 
only  upon  some  showing  of  vexa- 
tious conduct  on  the  part  of  the 
pauper.  In  Glood  v.  Lee,  3  Wils.  24, 
95  Eng.  Reprint,  912,  we  find  the 
following  interesting  matter:  "Wil- 
mot,  Ch.  J.,  cited,  from  his  own 
manuscript  notes,  the  following 
cases  i%lating  to  paupers  and  costs: 
Winter  v.  Slow,  Mich.  4  Geo.  XL  B. 
R.,  was  trover  by  a  pauper;  at  the 
trial,  the  plaintiff  proved  a  demand 
and  refusal  at  the  time  of  serving 
the  writ,  whieh  being  after  the  com- 
menc^nent  of  the  atitron,  he  became 
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nonsuited;  and  having  l»-ought  a 
second  action  for  the  same  thing,  it 
was  moved  that  he  might  pay  the 
costs  of  the  nonsuit  in  the  former 
action,  before  he  proceeded  in  the 
second  action ;  but  the  court  refused 
to  grant  the  motion,  because  they 
thought  the  plaintiff  had  not  been 
vexatious.  In  Taylor  v.  Lowe,  Trin. 
7  &  8  Geo.  II.  B.  R.  the  plaintiff  be- 
ing a  pauper,  and  having  given  five 
or  six  notices  of  trial  and  thereby 
vexed  the  defendant,  it  was  moved 
that  he  might  pay  costs  of  former 
notices,  or  be  restrained  from  pro- 
ceeding to  trial;  but  while  the  ad- 
mission to  sue  in  forma  pauperis 
stood  they  would  make  no  rule  about 
costs,  but  made  a  rule  to  shew  cause 
why  he  should  not  be  dispaupered, 
which  was  made  absolute  upon  an 
affidavit  of  service  thereof." 

In  Hullock's  Law  of  Costs,  1796 
ed.  218,  a  case  is  cited  where  a  sin- 
gle nonsuit  made  costs  at  once  due, 
and  it  was  ruled  that  the  pauper 
might  not  thereafter  proceed  with- 
out paying  costs,  or  showing,  ac- 
cording to  the  act  of  Parliament, 
that  he  was  whipped.  The  same 
learned  author,  at  the  same  page, 
cites  Winter  v.  Slow,  supra,  where 
it  appeared  that  thenonsuit  was  not 
upon  the  merits,  but  occasioned  by 
a  mistake  of  plaintiff's  attorney,  and 
therefore  in  the  court's  opinion  not 
vexatious.  In  Noaks  v.  Watts,  1 
Strange,  421,  93  Eng.  Reprint,  609, 
it  was  decided  that  a  pauper  shall 
not  pay  costs  for  not  going  on  to 
trial,  as  other  plaintiffs  do;  but  if 
the  costs  are  taxed  the  court  would 
prevent  his  being  vexatious  by  oblig- 
ing him  to  pay  them  before  going 
to  trial. 

It  was  declared  in  Doe  ex  dem. 
Leppingwell  v.  Weake,  2  J.  P.  Smith, 
676,  that  withdrawing  the  record  at 
the  third  day  of  the  assizes,  after 
giving  notice  of  trial,  was  vexatious 
conduct  meriting  dispaupering  of 
the  plaintiff,  but  in  that,  case  it  was 
decided  that  defendants  had  waived 
their  right  to  complain. 

In  Brittain  v.  Greenville,  2 
Strange,  1122,  93  Eng.  Reprint, 
1072,  the  court  denied  a  motion  to 
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tax  costs  after  a  lessor  admitted  in 
forma  pauperis  had  a  verdict 
against  him.  The  purpose  was  to 
ground  a  further  motion  to  stay  his 
proceedings  in  a  second  ejectment. 
The  decision  seems  to  be  grounded, 
in  part  at  least,  upon  the  failure  of 
the  moving  party  to  proceed  in  the 
usual  way  to  dispauper  his  adver- 
sary. It  was  held,  however,  that 
plaintiff's  conduct  was  not  vexa- 
tious. 

In  Doe  ex  dem.  Leppingwell  v. 
Trussell,  6  East,  504,  102  Eng.  Re- 
print, 1881  (probably  a  companion 
to  Doe  ex  dem.  Leppingwell  v. 
Weake,  supra),  it  was  found  that 
the  plaintiff  suing  in  forma  pauper- 
is had  caused  much  delay  by  twice 
setting  the  case  for  trial  and  after- 
wards countermanding  the  notice, 
in  one  instance  before  the  term,  and 
in  the  other  withdrawing  the  rec- 
ord on  the  third  day  of  the  assizes. 
The  defendant  had  incurred  above 
£100  costs  in  procuring  evidence, 
and  his  attorney  swore  that-  he  be- 
lieved the  merits  to  be  in  favor  of 
the  defendant.  The  r^>orter  de- 
scribes the  proceedings  and  their 
result  as  follows: 

"To  shew  that  the  proper  course 
was  to  move  that  the  party  should 
be  dispaupered  in  case  of  vexatious 
delay.  Anonymous,  2  Salk.  5G6,  91 
EJng.  Reprint,  438 ;  Taylor  v.  Lowe, 
2  Strange,  983,  93  Eng.  Reprint, 
983;  Brittain  v.  Greenville,  supra, 
and  2  Tidd,  Pr.  898,  were  cited.  It 
was  contended  that  the  lessor  of  the 
plaintiff  ought  at  least  to  have  coun- 
termanded his  notice,  and  thereby 
saved  a  great  part  of  the  expense 
which  the  defendant  had  sustained. 

"On  this  day  Lawes  shewed  cause 
upon  an  affidavit,-  which  stated  that, 
the  lessor  of  the  plaintiff  having 
about  thirty  copies  of  registers  to 
procure,  and  several  witnesses  to 
collect,  among  whom  was  an  old  and 
infirm  man,  was  unable  to  get  to  ; 
the  assizes  in  time,  and  therefore 
was  under  the  necessity  of  with- 
drawing the  record. 

"The  court,  however,  made  the 
rule  absolute  for  dispaupering  the 
lessor    of    the    plain^ff,    but    dis- j 


charged  it  as  to  the  payment  of 
costs." 

Under  lihe  heading  "Forma  pau- 
peris" in  1  General  Index  to  the  Eng- 
lish Gommon-Law  Reports  (Biddle 
&  McMurtrie,  1882  ed.)  at  page  373, 
we  find  the  two  following  notes: 
"Amendment  without  costs  not  de- 
mandable  of  right.  Foster  v.  Baidc 
of  England,  6  Q.  B.  878,  115  Eng. 
Reprint,  331.  Withdrawing  record 
to  amend  must  pay  costs  of  the  day. 
Thompson  v,  Hornby,  9  Q.  B.  978, 
115  Eng.  Reprint,  1549,  16  L.  J.  Q. 
B.  N.  S.  152,  11  Jur.  N.  S.  169." 

In  Weston  v.  Withers,  2  T.  R.  511, 
100  Eng.  Reprint,  275,  it  was  held 
that  after  nonsuit  in  tresiiass  the 
court  will  stay  proceedings  in  a  sec- 
ond action  between  the  same  parties 
for  the  same  cause  until  p&ym&it 
of  the  costs  of  n<»isuit,  notwith- 
standing the  fact  that  the  plaints 
suing  in  forma  pauperis  was  a  pris- 
oner at  the  time  of  bringing  the 
second  action. 

It  will  be  at  once  evident  from  the 
above  citations  that  the  common- 
law  courts  were  not  very  ready  to 
extend  the  privileges  of  a  second 
trial  to  one  suing  in  fonna  pauperis 
if  there  were  circumstances  indicat- 
ing vexatious  conduct.  It  will  be 
also  apparent  that  no  very  definite 
nor  fixed  rule  was  followed.  But 
even  the  practice  at  the  common  law 
did  not  in  general  dispauperize  one 
who  merely  failed  to  obtain  a  ver- 
dict, or  who  by  the  action  of  his 
counsel  in  securing  a  postponement 
of  the  cause  for  correction  of  plead- 
ings permitted  a  jury  to  be  dis- 
charged before  submission  of  the 
issues  of  fact.  We  cannot  justly 
decide,      therefore,  ^^^ 

that  a  rule  analog-  pani^ise. 
ous  to  that  for  dis- 
paupering litigants  at  common  law 
was  intended  by  the  legislature  of 
1917. 

Besides,  thcore  could  be  no  good 
reason  for  .requiring  a  plaintiff  ex- 
cused from  paying  jury  fees  at  the 
first  trial  to  pay  on  a  second  trial 
the  fees  from  which  he  was  so  ex- 
cused. Some  reason  might  exist  for 
failing  to  .^tend  the  privilege  to  a 
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second  trial  without  fees,  but  that 
would  be  accomplished,  not  by  forc- 
ing him  to  pay  the  chargrea  from 
which  he  had  been  exempted,  but  by 
exacting  the  usual  charges  for  a 
second  trial. 

The  question  whether  one  once 
admitted  to  sue  in  forma  pauperis 
should,  on  account  of  vexatious  con- 
duct, delay,  etc.,  be  prevented  from 
having  further  benefit  of  uncompen- 
-diaeretiom  f  Sated  servicc,  is  one 
permit  salt  In      for  the  court  having 

toraui  pa«p«rla.  '    j'  i.-  ±.i 

jurisdiction  in  the 
case  or  proceeding  to  determine  in 
the  exercise  of  a  wise  discretion. 
Its  discretion  here,  as  in  the  case  of 
one  originally  seeking  to  be  admit- 
ted to  sue  in  forma  pauperis,  should 
be  exercised  with  a  view  to  confine 
the  privilege  most  strictly  to  those 
who,  having  a  substantial  right  to 
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enforce  or  preserve,  are  absolutely 

unable  otherwise  to  so  do,  and  who, 

once    having    been 

admitted  to  proceed  p,:;S.tt"i*1".SS 

m  forma  pauperis,  J,"  ^2™,' 

diligently  pursue  a 

course  free  from  unreasonable  delay 

or  vexatious  conduct  of  any  kind. 

In  conclusion,  we  wish  most  em- 
phatically to  declare  our  conviction 
that  such  discretion  should  be  used 
with  the  utmost  care,  to  the  end 
that  unworthy  per-  _.,,„,„.  ,, 
sons  who  are  neith<  anworthr 
er  indigent  nor  pos-  »*""■• 
sessed  of  substantial  rights  may  not 
enjoy  this  privilege. 

Petition  denied.  Alternative  writ 
discharged. 

We  concur:  Angellotti,  Ch.  J.; 
Lennon,  J.;  Wilbur,  J.;  Ohiey,  J.; 
Lawlor,  J. 
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III.  The  English  practice,  1283. 

IV.  American  practice: 

a.  In  general,  1285. 

b.  Under  various  statutes; 

1.  Owing  to  poverty  not  able  to 

bear    expense    of    action, 
1286. 

2.  Not  sufllcient  means  to  pros- 

ecute or  defend  the  action, 
1286. 

This  note  does  not  include  the  ques- 
tioQS  whether  an  infant  and  his  next 
friend  or  guardian  ad  litem  must  both 
be  poor  to  sue  in  forma  pauperis,  nor 
whether  a  poor  person  may  so  sue  who 
has  contracted  with  an  attorney  for  a 
contingent  fee,  nor  whether  suits  may 
be  so  brought  in  a  representative  ca- 
pacity. 

I.  HiBtorfoal. 

There  seems  to  be  no  doubt  that 
some  indulgence  to  poor  persons  in 
bringing  their  actions  existed  from  a 
very  early  period. 

It  is  said  in  Britton,  bk.  1,  chap,  14, 
Views  on  Disseisin,  p.  117B,  that  "it 
6  A.L.R.— 81. 


IV. — continued. 

8.  A  poor  person  unable  to 
prosecute  his  «uit  and  pay 
the  costs  and  expeueea 
thereof,  1287. 
4.  Unable  to  pay  or  secure 
costs  on  account  of  pov- 
erty, 1287. 
6.  Not   able   to    secure   costs, 

1288. 
6.  New  York,  1288. 
,  7.  Texas,   1290. 

V.  Miscellaneoua,  1291. 

is  the  sheriff's  duty  to  take  pledges, 
two  at  least,  distrainable  to  himself, 
that  the  plaintiff  will  prosecute  his 
plaint,  except  where,  on  account  of 
his  poverty,  we  have  permitted  him  to 
sue  his  plaint  upon  the  pledge  of  his 
promise  only;  and  then  he  shall  find 
no  other  security  to  the  sheriff," 

It  is  stated  in  the  Mirrour  of  Jus- 
tices, chap,  1,  §  8,  that  "it  was  or- 
dained that  no  action  was  receivable 
to  judgment,  if  there  was  not  a  pres- 
ent proof  by  witnesses  or  other 
things;  and  that  none  was  bound  to 
answer  to  any  suit,  nor  to  appear  to 
any  action  in  the  King's  courts  before 
the  King's  justices,  before  they  found 
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sureties  to  answer  damages  and  the 
costs  of  suit,'  if  damages  lay  in  the 
case,  except  in  four  offenses, — dis- 
seisins, certification  of  disseisins,  at- 
taints, redisseisins,  and  other  cases. 
To  which  ordinance  King  Henry  the 
First  put  this  mitigation  in  favor  of 
poor  plaintiffs,  that  those  who  had 
not  sufScient  sureties  present  should 
make  satisfaction  according  to  their 
ability,  according  to  a  reasonable  taxa- 
tion." 

In  Brunt  v.  Wardle  (1841)  3  Mann. 
&  G.  6S4,  133  Eng.  Reprint,  1254,  Tin- 
dal,  Gh.  J.,  said:  "But,  after  all,  is 
the  11  Hen.  VII.  chap.  12,  anjrthing 
more  than  confirmatory  of  the  common 
law?  In  the  learned  report  of  the  Ser- 
jeants's  case  by  my  brother  Manning, 
p.  41,  note  (d),  a  case  is  referred  to 
that  occurred  in  the  16  Edw.  IV., 
twenty  years  before  the  passing  of 
that  act,  from  which  it  appears  that 
at  common  law  if  a  party  would  swear 
that  he  could  not  pay  for  entering  his 
pleadings,  the  oflicer  was  bound  to 
enter  them  gratis;  and  that  in  this 
court  there  was  a  presignator  pur  les 
poers."  Maule,  J.,  in  the  same  case 
took  a  similar  view. 

So  at  an  earlier  stage  of  the  re- 
ported case  (Majors  v.  Superior  Ct. 
ante,  1274)  reported  sub  noni.  Martin 
V.  Superior  Gt.  (1917)  176  Cal.  289, 
L.R.A.1918B,  313,  168  Pac.  135,  it  was 
held  that  the  power  of  the  courts  to 
remit  fees  in  forma  pauperis  was  in- 
herent at  common  law. 

But  some  of  the  authorities  have 
taken  the  view  that  the  right  to  sue  in 
forma  pauperis  originated  in  statute. 
Thus,  in  Oldfield  v.  Cobbett  (1845)  1 
Phill.  Ch.  613,  41  Eng.  Reprint,  765, 
Lyndhurst,  Ld.  Ch.,  said  that  "the 
right  to  sue  in  forma  pauperis  origi- 
nated in  the  statute  of  Hen.  VII."  So 
it  is  stated  that  the  right  originated 
in  statute  in  Roy  v.  Louisville,  N.  O. 
&  T.  R.  Co.  (1888)  34  Fed.  276;  Bris- 
tol V.  United  States  (1904)  63  C.  C. 
A.  529,  129  Fed.  87;  Hoey  v.  Mc- 
Carthy (1890)  124  Ind.  464,  24  N.  E. 
1038;  Harrison  v.  Stanton  (1896)  146 
Ind.  366,  46  N.  E.  582.  The  last  of 
these  cases  cites  the  authority  of 
Tidd's  Practice,  but  Tidd  makes  no 
such  statement.     On  the  other  hand 


in  Ferguson  t.  Dent  (1883)  16  Fed. 
771,  the  court  apparently  gives  Tidd 
as  authority  for  the  statement  that 
the  common  law  allowed  poor  persons 
to  sue  in  forma  pauperis. 

In  Campbell  v.  Chicago  &  N.  W.  R. 
Co.  (1868)  23  Wis.  490,  the  court  af- 
firmed a  dismissal  of  an  action  be- 
cause the  plaintiff,  through  inability, 
failed  to  give  security  for  costs,  stat- 
ing that  there  was  no  statute  authoriz- 
ing a  person  to  sue  in  forma  pauperis, 
and  that  the  matter  was  one  for  the 
legislature. 

By  the  statute  11  Hen.  VII.  chap. 
12,  it  was  provided  "that  every  poor 
Person  or  Persons,  which  have,  or 
hereafter  shall  have  Cause  of  Action 
or  Actions  against  any  Person  or  Per- 
sons within  this  Realm,  shall  have  by 
the  Discretion  of  the  Chancellor  of 
this  Realm  for  the  time  being.  Writ  or 
Writs  Original,  and  Writs  of  Sub- 
poena, according  to  the  Nature  of 
their  Causes,  therefore  nothing  pay- 
ing to  your  Highness  for  the  Seals  of 
the  same,  nor  to  any  Person  for  the 
writing  of  the  same  Writ  and  Writs  to 
be  hereafter  sued ;"  etc.,  etc 

The  statute  23  Hen.  VIII.  chap.  16, 
as  to  costs  in  case  of  nonsuits  or  ver- 
dicts against  the  plaintiffs,  provided 
that  all  and  every  such  poor  person  or 
persons  admitted  by  discretion  of  the 
judges  to  have  their  process  and  coun- 
sel of  charity,  without  any  money  or 
fee  paying  for  the  same,  shall  not  be 
compelled  to  pay  any  costs  by  virtue 
and  force  of  this  statute,  but  shall 
suffer  other  punishment  as  by  the  dis- 
cretion of  the  judge  shall  be  thought 
reasonable. 

//.  General  eonMdenMon*. 

It  is  not  necessary  that  the  appli- 
cant be  a  pauper.  People  ex  rel. 
Barnes  v.  Chytraus  (1907)  228  111.  194, 
81  N.  E.  844;  see  also  McNamara  v. 
Nolan  (1895)  13  Misc.  76,  34  N.  Y. 
Supp.  178,  infra,  IV.  b,  6.  See  also  is 
this  connection  Gallerstein  v.  Man- 
hattan R.  Co.  (1899)  26  Misc.  853,  55 
N.  Y.  Supp.  444,  aflirmed  in  (1899)  68 
N.  Y.  Supp.  1141,  infra,  IV.  b,  6. 

It  has  been  held  that  the  applicant 
must  be  an  object  of  charity.  Isnard 
V.  Cazeaux   (1828)    1  Paige   (N.  Y.) 


Digitized  by 


Google 


ANNO.— COSTS— FORMA  PAUPERIS. 


1283 


37;  Zeimmer  ▼.  Sehmalz  (1882)  1  N. 
Y.  City  Ct  Rep.  435,  infra,  IV.  b.,  6. 

In  Isnard  v.  Cazeaux  (N.  Y.)  supra, 
the  court  vacated  an  order  allowing 
the  complainant  to  prosecute  hi^  suit 
as  a  pauper,  where  he  had  consider- 
able sums  of  money  under  his  control 
in  the  bank,  occupied  a  house  at  flOO 
rent,  and  kept  a  servant,  etc  The 
chancellor  said:  "Applications  of  this 
kind  are  not  to  be  encouraged  in  this 
state,  where  every  healthy  and  indus- 
trious citizen  can  earn  sufficient  to 
support  himself,  and  also  to  enable 
him  to  pay  the  moderate  fees  of  the 
officers  of  this  court.  ...  In  this 
country  the  court  must  be  convinced 
that  the  party  is  really  an  object  of 
charity  before  it  will  grant  him  this 
privilege." 

But  pn  the  contrary  it  was  held  in 
Perry  v.  Walker  (1842)  1  Younge  & 
C.  Ch.  Cas.  672,  62  Eng.  Reprint,  1066, 
6  Jur.  846,  that  one  would  not  be  dis- 
paupered because  he  was  not  an  ob- 
ject of  charity.  And  see  also  Mc- 
Namara  v.  Nolan  (1895)  18  Misc.  76, 
34  N.  Y.  Supp.  138,  infra,  IV.  b,  6. 

That  the  applicant  works  to  provide 
for  his  family  will  not  cause  him  to 
be  dispaupered  (Perry  v.  Walker 
(Entr.)  supra) ;  nor  will  an  applica- 
tion be  denied  because  the  applicant 
earns  |16  per  week  (McNamara  v. 
Nolan  (N.  Y.)  supra) ;  or  because  she 
earns  $16  per  month  as  a  domestic 
(Feier  v.  Third  Ave.  R.  Co.  (1896)  9 
App.  Div.  607,  41  N.  Y.  Supp.  621). 

That  the  applicant  is  able-bodied 
and  may  earn  the  necessary  money  is 
no  answer  to  his  statement  that  he 
has  not  sufficient  means  to  prosecute 
the  action  or  to  secure  the  costs.  Kerr 
V.  State  (1871)  36  Ind.  288;  Kruegel 
V.  Johnson  (1906)  —  Tex.  Civ.  App. 
— ,  93  S.  W.  483.  But  compare  Zeim- 
mer v.  Sehmalz  (N.  Y.)  supra,  as  to  a 
broker. 

In  Walker  ▼.  Walker  (1834)  1  Curt. 
Eecl.  Rep.  (Eng.)  560,  the  brief  re- 
port of  the  case  is  that  one,  though 
without  property,  capable  of  earning 
a  livelihood  in  his  business  or  profes- 
sion, is  not  entitled  to  proceed  in 
forma  pauperis.  This  case  is  distin- 
guished in  Spratt  v.  Spratt  (1857)  5 
Week.  Rep.  (Eng.)  323,  on  the  ground 


that  it  related  to  an  artisan,  and  not 
to  a  professional  person.  It  was  held 
in  the  Spratt  Case  that  a  physician 
who  swears  he  has  no  patients  and  no 
income  will  not  be  dispaupered  be- 
cause his  opponents  swear  he  is  capa- 
ble of  earning  a  living. 

tit.  The  EnglUh  practice. 

Under  the  aforesaid  statutes  of  Hen. 
VII.  and  Hen.  VIII.  it  was  the  practice 
that  the  applicant  should  make  affi- 
davit that  he  was  not  worth  the  sum 
of  £5,  his  wearing  apparel  and  the 
matters  in  the  cause  only  excepted. 
Perry  v.  Walker  (1844)  1  Colly.  Ch. 
Cas.  229,  68  Eng.  Reprint,  396,  13  L. 
J.  Ch.  N.  S.  75,  8  Jur.  680. 

The  statutes  11  Hen.  VII.  chap.  12, 
and  28  Hen.  VIII.  chap,  16,  were  re- 
pealed by  chap.  49,  of  46  &  47  Vict. 
(1883),  and  the  matter  is  now  pro- 
vided for  by  the  rules  of  the  supreme 
court  of  judicature  under  which  the 
person  must  not  be  worth  £25,  exclud- 
ing the  subject  matter  of  the  action 
and  wearing  apparel.  See  Re  Atkin 
[1909]  1  Ch.  (Eng.)  471,  78  L.  J.  Ch. 
N.  S.  307,  99  L.  T.  N.  S.  877,  53  Sol. 
Jo.  61. 

The  court  refused  an  order  to  a  de- 
fendant having  an  annuity  of  £20  and 
who  was  tenant  at  will  of  a  cottage 
worth  £10  a  year.  Burry  Port  (3o.  v. 
Bowser  (1857)  26  L.  J.  Ch.  N.  S. 
(Eng.)  319,  5  Week.  Rep.  325. 

And  an  order  nisi  to  dispauper  was 
granted  where  it  appeared  that  the 
plaintiff  was  a  housekeeper  paying  £28 
per  annum  house  rent,  and  the  fur- 
niture in  the  house  was  worth  £40. 
Clarke  v.  Pyke  (1706)  1  Colly.  Ch.  Cas. 
234,  note,  63  Eng.  Reprint,  398,  note. 

So    the    party    was    dispaupered — 

— when  at  the  time  of  the  original 
order  he  was  entitled  to  furniture 
worth  £20,  Goldsmith  v.  Goldsmith 
(1846)  5  Hare,  123,  67  Eng.  Reprint, 
853,  15  L.  J.  Ch.  N.  S.  264,  10  Jur.  561, 
defendant; 

— where  he  was  an  insolvent  naval 
officer  whose  alienable  half  pay 
amounted  to  £150  a  year,  Boddinjrton  v. 
Woodley  (1842)  5  Beav.  556,  49  Eng. 
Reprint,  693,  12  L.  J.  Ch.  N.  S.  15,  6 
Jur.  960,  defendant; 

— where   it   appeared   that  he   "is 
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seised  of  an  estate  of  inheritance  of 
403.  annual  value,  and  hath  been  in 
possession  thereof  twenty  years,  and 
that  he  hath  household  furniture  to 
the  value  of  £10",  Tunstall  v.  Freeney 
(1702)  1  Colly.  Ch.  Cas.  233,  note,  63 
Eng.  Reprint,  398,  note,  plaintiff; 

— where  it  was  sworn  that  he  had 
been  for  two  years  past  a  coach  build- 
er, employing  men,  and  was  "now  pos- 
sessed of  a  carriage,  trade  implements, 
furniture,  and  other  goods  worth  £20 
and  upwards,"  although  he  swore  in 
reply  that  he  had  "been  out  of  a  situ- 
ation for  some  time  past,  and  was  un- 
able to  earn  sufficient  to  support  him- 
self and  family,  and  would  be  glad  to 
obtain  £3  or  £4  for  ail  the  furniture 
and  working  tools  in  his  possession," 
and  "that  he  was  not  worth  more  than 
£5  over  and  above  his  wearing  ap- 
parel", Mather  v,  Shelmerdine  (1844) 
7  Beav.  269,  49  Eng.  Reprint,  1068, 
plaintiff. 

So  the  plaintiff  was  dispaupered 
where  it  appeared  that  "he  is  a  man 
under  very  good  circumstances,  and 
follows  the  employment  of  a  doctor 
for  the  cure  of  ruptures  and  other 
things  mentioned  in  printed  bills  by 
him  given  out,  and  in  that  employment 
gets  a  good  living,  and  keeps  a  house 
of  £20  per  annum  in  Goodman's  Fields, 
and  another  apartment  near  Fleet 
Bridge,  of  £11  per  annum,  for  the  ex« 
ercise  of  his  profession,  and  hath  good 
lodgings  at  Greenwich,  and,  according 
to  the  way  of  living,  doth  not  spend 
less  than  £100  per  annum."  Bartlett 
v.  Smith  (1705)  1  Colly.  Ch.  Cas.  233, 
note,  63  Eng.  Reprint,  398,  note. 

In  Kydd  v.  Watch  Committee  (1902) 
24  Times  L.  R.  (Eng.)  257,  the  court 
refused  leave  to  prosecute  an  appeal 
in  forma  pauperis  to  a  retired  police 
constable  with  a  pension  of  £1  8s.  per 
week,  although  he  swore  that  this 
amount  was  not  adequate  to  provide 
the  necessities  of  life  for  himself  and 
wife  after  paying  8s.  6d.  rent. 

And  a  woman  plaintiff  in  receipt 
of  a  yearly  income  of  £52  from  trus- 
tees was  dispaupered  in  Re  Atkin 
(Eng.)  supra. 

Whether  debts  might  be  excepted  in 
making  the  affidavit  seems  somewhat 
uncertain. 


In  Anonymous  (1699)  2  Salk.  506, 
91  Eng.  Reprint,  433,  it  is  said:  "Mr. 
Northey  moved  to  dispauper  a  parscm 
who  was  plaintiff  in  an  action,  be- 
cause he  had  a  living  of  £40  per  an- 
num. Turton  and  Gould,  Justices, 
contra,  because  he  swore  he  was  in 
debt  more  than  it  was  worth.  Holt, 
Ch.  J.,  differed  from  them;  for  his  be- 
ing indebted,  or  his  estate  being  mort- 
gaged, is  no  reason ;  it  is  enough  that 
he  has  a  considerable  estate  in  pos- 
session." 

In  Raxworthy  v.  Raxworthy  (1887) 
7  L.  J.  Ch.  N.  S.  (Eng.)  136,  a  plain- 
tiff was  dispaupered  who  had  an  an- 
nuity of  £60,  although  he  swore  that 
he  believed  that  if  h6  had  power  to 
dispose  of  the  annuity  for  his  life  it 
would  not  produce  enough  to  pay  his 
just  debts, — his  specification  otf  them 
not  being  satisfactory. 

In  Romilly  v.  Grint  (1839)  2  Beav. 
185,  48  Eng.  Reprint,  1151,  the  defend- 
ant having  obtained,  ex  parte,  an 
order  to  defend  in  forma  pauperis  on 
an  affidavit  "that  his  just  debts  being 
first  paid,  and  his  wearing  apparel 
and  the  matters  in  question  in  this 
cause  only  excepted,  he  was  not  worth 
the  sum  of  £5,"  he  was  dispaupered 
on  a  showing  that  he  was  carrying  on 
business  as  a  boot  and  shoe  maker, 
and  was  apparently  in  good  circum- 
stances, although  he  repeated  his 
statement  "that  he  was  not  possessed 
of  property  of  the  value  of  £5  beyond 
his  wearing  apparel,  and  that  he  was 
very  largely  indebted." 

In  Perry  v.  Walker  (1842)  1  Younge 
&  C.  Ch.  Cas.  672,  62  Eng.  Reprint, 
1066,  6  Jur.  846,  it  was  held  that  the 
plaintiff  would  not  be  dispaupered  be- 
cause he  was  working  for  money  to 
provide  for  his  family,  and  not  living 
on  charity;  but  some  two  years  later 
in  the  same  action  (1844)  1  Colly.  Ch. 
Cas.  229,  63  Eng.  Reprint,  396,  IS  I* 
J.  Ch.  N.  S.  75,  8  Jur.  680,  the  plain- 
tiff -was  dispaupered,  it  appearingr 
that  by  his  employment  he  had  ac- 
quired substantial  property,  and  the 
court  considering  that  in  making  the 
affidavit  debts  ought  not  to  be  except- 
ed. 

The  English  cases  are  somewhat 
confused  on  the  question  as  to  what 
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is  meant  by  the  exception  of  the  mat- 
ters in  the  cause. 

In  Allen  v.  M'Pherson  (1841)  5 
Beav.  469,  49  Eag.  Reprint,  660,  the 
court  declined  to  dispauper  the  plain- 
tiff, who  was  claiming  legacies  revoked 
by  a  codicil  under  which  he  was  given 
a  smaller  interest. 

Where  the  object  of  the  suit  was  to 
foreclose  an  equitable  mortgage  for 
securing  a  debt  from  the  defendant  to 
a  joint  stock  bank  of  which  the  plain- 
tiff was  the  suing  officer,  the  fact  that 
the  defendant  owned  five  shares  in  the 
bank  which  might  be  retained  by  the 
bank  on  the  debt  would  not  suffice  to 
dispauper  him,  as  they  were  to  be  con- 
sidered as  "in  question  in  the  cause." 
Dresser  v.  Morton  (1847)  2  Phill.  Ch. 
285,  41  Eng.  Reprint,  952. 

But  in  Ridgeway  v.  Edwards  (1874) 
L.  R.  9  Ch.  (Eng.)  143,  29  L.  T.  N.  S. 
906,  22  Week.  Rep.  288,  it  was  held 
that  a  tenant  of  a  farm  owing  rent 
would  not  be  permitted  to  defend  in 
forma  pauperis  where  he  has  crops, 
although  he  had  been  enjoined  from 
selling  or  removing  them,  as  they  were 
not  the  subject  of  the  suit. 

The  two  following  cases  are  not 
easy  to  understand. 

In  Spencer  v.  Bryant  (1805)  11  Ves. 
Jr.  49, 32  Eng.  Reprint,  1006,  the  court 
dispaupered  the  defendant,  where  the 
object  of  the  bill  was  the  specific  per- 
formance of  an  agreement  by  the  de-. 
fendant  to  sell  a  small  cottage  of 
which  he  was  in  possession  to  the 
plaintiff,  and  the  defendant  had  ob- 
tained an  order  to  defend  in  forma 
pauperis,  for  that  purpose  stating  by 
affidavit  that  he  was  not  worth  more 
than  £5,  except  the  matters  in  ques- 
tion. 

And  in  a  suit  to  compel  the  defend- 
ant to  grant  to  the  plaintiff  a  lease 
of  property,  upon  which  the  plaintiff, 
on  the  faith  of  an  agreement  to  that 
effect,  had  erected  a  house,  the  plaintiff 
was  dispaupered  on  its  appearing  that 
he  was  in  possession  and  enjoyment  of 
the  property  in  question,  which  was 
worth  £140  and  £10  a  year.  Taprell 
V.  Taylor  (1846)  9  Beav.  493,  50  Eng. 
Reprint,  434. 

In  the  obscurely  reported  case  of 
Butler  V.  Gardener   (1850)   12  Beav. 


525,  60  Eng.  Reprint,  1162,  19  L.  J.  Ch. 
N.  S.  473,  the  plaintiff  was  dispaupered 
where  she  brought  a  suit  in  relation  to 
an  annuity  to'  her  of  £20  under  her 
brother's  will,  which  had  been  paid  to 
her  up  to  two  days  before  she  brought 
the  suit. 

tr.  Atnerican  practice. 

a.  In  general. 

There  are  one  or  two  cases  in  which 
the  general  right  of  a  poor  man  to 
prosecute  is  considered. 

In  Hickey  v.  Rhine  (1856)  16  Tex. 
576,  where  it  was  held  that  it  was 
error  to  dismiss  a  case  for  want  of 
security  for  costs  if  the  plaintiff  was 
willing  to  make  the  affidavit  of  his 
inability  to  give  security  for  costs  in 
the  terms  of  the  statute,  the  court 
said :  "And  it  is  further  believed  that 
the  court  could  and  ought,  under  its 
general  powers,  independent  of  the 
statute,  to  have  permitted  the  case  to 
proceed  on  a  satisfactory  showing  of 
the  inability  of  the  plaintiff  to  give 
the  security,  as  no  man  should  be  pre- 
vented from  prosecuting  a  suit,  seek- 
ing redress  for  an  outrage  upon  his 
person,  on  the  ground  of  his  poverty." 

In  Spalding  v.  Bainbridge  (1879) 
12  R.  1.  244,  in  holding  that  a  statute 
peremptory  in  terms  did  not  require 
that  the  court  should  make  an  order 
that  the  plaintiff  give  surety  for  costs 
where  he  was  too  poor  to  procure  a 
surety,  the  court  said:  "To  dismiss 
the  suit  in  such  a  case  would  amount 
to  a  denial  of  justice  and  would  be 
inconsistent  with  the  Constitution. 
.  .  .  art.  1,  §  5."  The  section  re- 
ferred to  provides:  "§  5.  Every  per- 
son within  this  state  ought  to  find  a 
certain  remedy,  by  having  recourse  to 
the  laws,  for  all  injuries  or  wrongs 
which  he  may  receive  In  his  person, 
property  or  character.  He  ought  to 
obtain  right  and  justice  freely  and 
without  purchase,  completely  and 
without  denial;  promptly  and  without 
delay;  conformably  to  the  laws." 

In  some  of  the  American  cases  it 
has  been  held  that  the  English  statute 
was  in  force. 

Thus  the  statute  of  Hen.  YII.  was 
held  in  force  in  North  Carolina  in 
M'CIenahan  v.  ThoniAs  (1813)  6  N.  C. 
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(2  Marph.)  247,  holding  that  "persons 
may  sue  in  this  state,  in  forma  pauper- 
is, upon  satisfying  the  court  that  they 
have  a  reasonable  ground  of  action, 
and  from  their  extreme  poverty  are 
unable  to  procure  security." 

In  Sears  v.  Tindall  (1836)  15  N.  J. 
L.  399,  in  denying  an  application  for 
leave  to  proceed  in  forma  pauperis 
where  the  applicant  stated  "that  she 
is  poor,  and  not  of  ability  to  sue  ac- 
cording to  law  for  the  redress  of  in- 
juries and  wrongs,  or  the  recovery  of 
her  demands  and  rights,"  the  court 
said:  "Our  statute,  Rev.  Laws,  p.  393, 
is,  in  principle,  the  same  as  that  of 
11  Hen.  VII.  chap.  12,  and  the  practice 
of  the  courts  at  Westminster  Hall, 
under  that,  must  regulate  ours  until 
a  new  course  shall  be  prescribed  by 
the  legislature,  or  until  this  court 
shall  feel  itself  authorized  to  lay  down 
new  rules  upon  the  subject.  Bat  if, 
as  insisted  by  the  counsel  in  support 
of  the  application,  we  ought  to  adopt  a 
more  liberal  practice,  and  extend  the 
relief  contemplated  by  the  statute  to 
poor  persons,  though  not  so  indigent 
as  to  swear  they  are  not  worth  £6 
sterling,  excepting  their  wearing  ap- 
parel, and  the  matter  in  question,  yet 
this  is  not  a  case  to  justify  the  court 
in  establishing  a  new  rule.  The  ap- 
plicant says,  'She  is  poor,  and  not  of 
ability  to  sue  according  to  law.'  But 
'poor*  is  a  relative  term.  She  may  be 
rich,  compared  to  others;  and  though 
she  says  that  she  is  not  of  'ability  to 
sue,'  yet  that  is  only  her  opinion.  It 
is  plain  that  the  court  must  require 
something  specific  as  to  the  degree 
of  poverty,  to  enable  it  to  exercise  its 
'discretion'  intelligently  upon  such  ap- 
plications. For,  if  we  admit  every 
person  to  sue  in  forma  pauperis  who 
will  make  oath  that  he  is  'poor*  and 
not  of  'sufficient  ability,'  we  shall  en- 
courage litigation,  and  the  bar  will 
have  more  poor  clients  than  ever. 
Five  pounds  sterling  may  be  too  small 
a  sum,  but  there  should  be  some  limit, 
and  I  am  not  sure  that  sound  discre- 
tion would  prescribe  a  much  larger 
sum  than  the  old  rule  requires." 

The  substance  of  the  requirements 
of  several  of  the  American  statutes  is 
given  in  following  subdivisions.    Oth- 


er statutes,  for  example,  require  that 
by  reason  of  his  poverty  the  applicant 
be  unable  to  give  security  for  costs 
(Bamett  v.  Lark  (1891)  46  Kan.  428, 
25  Pac.  869) ;  that  the  court  "be  sat- 
isfied that  the  plaintiff  is  a  poor  per- 
son, and  unable  to  prdsecute  his  or  her 
suit,  and  pay  the  costs  and  expenses 
thereof"  (Carrier  v.  Missouri  P.  R.  Co. 
(1903)  175  Mo.  470,  74  S.  W.  1002)  ; 
that  the  court  might  permit  any  poor 
person  who  was  unable  to  pay  the 
costs  of  a  suit  to  prosecute,  etc  St. 
Louis  &  S.  F.  R.  Co.  v.  Farr  (1893) 
6  C.  C.  A.  211,  12  U.  S.  App.  520,  56 
Fed.  994)."  In  Bearup  ▼.  Coffey 
(1898)  9  N.  M.  600,  55  Pac.  289,  the 
statute  provided  that  if  the  person 
"shall  make  oath  that  he  is  too  poor 
to  pay  costs,  he  shall  have  any  and  all 
process  of  the  court  free  of  charge." 
In  Jones  v.  Wisner  Circuit  Judge 
(1896)  105  Mich.  664,  63  N.  W.  976, 
the  statute  provided  that  security  for 
costs  should  not  be  required  in  cases 
in  which  claims  for  labor  are  involved, 
when  the  claimant  is  unable  to  give 
the  security. 

h.  finder  vartowm  atatutea. 

1.  Owing  to  poverty  not  able  to  bear  mc- 
pense  of  action. 

Under  a  statute  providing  for  suing 
in  forma  pauperis  where,  owing  to 
poverty,  one  is  not  able  to  bear  the 
expense  of  action,  a  plaintiff  was  held 
to  be  rightly  dispaupered  where  it  ap- 
peared that  a  man  who  had  been  at 
first  his  surety  and  later  discharged 
owed  him  $400.  Moyers  v.  Moyera 
(1872)  11  Heisk.  (Tenn.)  495. 

In  Rradford  v.  Bradford  (1878;  W. 
D.  Tenn.)  2  Flipp.  280,  Fed.  Cas.  No. 
1,766,  the  court  ordered  that  "the 
usual  oath  required  under  the  state 
law  as  to  insolvency  and  poverty  b* 
first  made." 

9.  Not  suificlent  meana  to  yrvsecMta  *r 
defend  the  aetton. 

A  statute  requiring  that,  to  proceed 
as  a  poor  person,  one  should  not  have 
sufficient  means  to  prosecute  or  defend 
the  action,  is  satisfied  by  a  person 
wholly  without  property  or  money  of 
any  kind.  Pittsburgh,  C.  C.  &  St  L. 
R.  Co.  v.  Jacobs  (1893)  8  Ind.  App. 
556, 36  N.  E.  801. 
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Where  the  court  is  satisfied  under 
the  statute  that  a  poor  person  "has  not 
sufficient  means  to  prosecute  the  ac- 
tion," it  is  no  answer  to  say  that  the 
person  is  able-bodied  and  may  earn  the 
necessary  money.  Kerr  t.  State 
(1871)  35  Ind.  288. 

An  infant  was  properly  allowed  to 
prosecute  as  a  poor  person  under  such 
statute  "after  the  removal  of  her  next 
friend,  upon  a  showingr  that  she  could 
not  obtain  a  responsible  person  to  act 
in  such  capacity,  and  that  she  only 
possessed  a  bed  and  sewing  machine, 
of  the  value  of  $50."  Wright  v.  Mc- 
Larinan   (1883)  92  Ind.  103. 

The  discretion  of  the  court  in  refus- 
ing leave  to  a  nonresident  to  prosecute 
as  a  poor  person  was  not  disputed 
when  she  averred  that  she  was  poor, 
and  not  worth  $10  over  and  above' her 
wearing  apparel  and  the  claim  she  was 
prosecuting  against  the  defendant, 
and  it  did  not  appear  that  any  other 
evidence  was  heard,  or  that  any  state- 
ment was  made  by  any  attorney  or 
other  person  than  the  petitioner,  con- 
cerning the  merits  of  the  claim.  Hoey 
V.  McCarthy  (1890)  124  Ind.  464,  24 
N.  E.  1088. 

3.  A  poor  peraon  unable  to  prosecute  hi» 
atM  anH  pay  the  ooata  and  expenses 
thereof. 

Under  a  statute  providing  that  "if 
any  court  shall,  before  or  after  the 
commencement  of  any  suit,  be  satis- 
fied that  the  plaintiff  is  a  poor  person, 
and  unable  to  prosecute  his  suit  and 
pay  the  costs  and  expenses  thereof, 
the  court  may,  in  its  discretion,  permit 
him  to  commence  and  prosecute  his  ac- 
tion, 88  a  poor  person,"  "it  is  unneces- 
sary that  either  the  applicant's  attor- 
ney or  the  court  should  be  satisfied 
that  the  applicant  is  a  pauper."  Peo- 
ple ex  rel.  Barnes  v.  Chytraus  (1907) 
228  IlL  194,  81  N.  E.  844. 

Under  the  foregoing  statute  a  mo- 
tion was  granted  for  leave  to  prosecute 
as  a  poor  person  where  it  appeared 
that  the  plaintiff  and  her  next  friend 
were  each  insolvent  and  unable  to  give 
security  for  costs  of  suit.  Consoli- 
dated Coal  Co.  V.  Gruber  (1901)  188 
IlL  684,  59N.E.  254. 


4.  Unable  to  pay  or  secure  costs  on  ac- 
count of  poverty. 

Where  the  statute  (27  Stat,  at  L. 
2S2,  chap.  209,  Comp.  Stat.  §  1626,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  647)  pro- 
vided that  a  citizen  may  prosecute  an 
action  "without  being  required  to  pre- 
pay fees  or  costs  or  give  security 
therefor  before  or  after  bringing  suit 
or  action,  upon  filing  in  said  court  a 
statement  under  oath,  in  writing,  that 
because  of  his  poverty  he  is  unable 
to  pay  the  costs  of  said  suit  or  action 
which  he  is  about  to  commence  or  to 
give  security  for  the  same,"  and  "that 
after  any  such  suit  or  action  shall 
have  been  brought  the  plaintiff  may 
answer  and  evade  a  demand  for  fees 
or  security  for  costs  by  filing  a  like 
affidavit,"  it  was  held  that  the  plain- 
tiff's affidavit  was  not  sufficient  where 
it  declared  "that  demand  has  been 
made  upon  her  by  the  defendant  to 
give  security  in  the  sum  of  $1,000  for 
the  payment  of  the  costs  of  said  action, 
and  that  by  reason  of  her  poverty  she 
is  unable  to  give  security  for  said 
costs,"  as  the  affidavit  related  to  the 
amount  demanded;  and  the  court  re- 
quired security  of  $260.  Woods  v. 
Bailey  (1901)  111  Fed.  121. 

A  person  having  a  salary  of  $20  per 
week  and  paying  $200  a  year  rent  is 
not  within  the  United  States  Statute 
(Wickelman  v.  A.  B.  Dick  Co.  (1898) 
29  C.  C.  A.  436,  67  U.  S.  App.  196,  85 
Fed.  861) ;  nor  is  an  allegation  of  pov- 
erty sustained  under  it  by  a  plaintiff 
who  has  a  house  and  lot  worth  $1,600, 
encumbered  by  a  mortgage  of  $600 
(Woods  V.  Bailey  (1903)  122  Fed. 
967). 

In  Fils  ^.  Iberia,  St.  M.  &  E.  R.  Co. 
(1919)  145  La.  — ,  82  So.  697,  it  was 
held  that  the  plaintiffs,  three  negro 
children,  were  unable  to  pay  or  secure 
costs  on  account  of  poverty,  where 
they  owned  nothing  accept  household 
effects  left  by  their  father,  inventoried 
at  $194,  and  the  costs  of  the  suit  were 
$425.  The  court  said:  "For  being 
entitled  to  sue  in  forma  pauperis,  it  is 
not  necessary  that  the  would-be-lit- 
igant should  be  destitute  even  of  a 
mattress  upon  which  to  lie,  or  a  table 
upon  which  to  eat,  or  a  chair  upon 
which  to  sit.    Moreover,  in  the  pres- 


Digitized  by 


Google 


1288 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


ent  case,  the  household  furniture 
would  not  suffice  for  meeting:  the  costs 
bill,  even  if  sold  at  full  value.  And 
because  friends  or  sympathetic  or 
charitable  persons  are  willing  to  come 
to  his  assistance,  rather  than  see  him 
deprived  of  legal  recourse,  detracts 
in  no  way  from  his  poverty  within  the 
intendment  of  the  Forma  Pauperis 
Act.  .  .  .  We  think  that  the  plain- 
tiffs were  'poor'  within  the  meaning 
of  said  act." 

An  inability  to  furnish  security  on 
account  of  poverty  appears  when, 
though  the  assessment  roll  showed 
that  the  plaintiff  was  assessed  for  $70, 
he  states  "that  the  property  belonged 
to  his  wife;  that  he  had  no  property 
of  any  kind;  that  when  required  to 
give  security  for  costs  in  justice  court, 
he  applied  to  several  persons,  and 
failed  to  make  the  bond;  that  he  did 
not  ask  his  wife  to  go  on  his  bond  be- 
cause she  only  had  60  acres  of  land 
and  a  little  personal  property  that 
was  encumbered."  Walker  v.  Smith 
(1895)  —  Miss.  — ,  19  So.  102. 

S.  Ifot  able  to  eecure  coata. 

Under  a  statute  which  provides  for 
cases  where  a  party  is  not  able  to 
secure  the  costs,  the  plaintiff  need  not 
state  in  his  affidavit  that  he  did  not 
have  real  estate  which  he  could  mort- 
gage to  secure  the  costs,  when  that  is 
not  required  by  the  statute.  State  ex 
rel.  Maggett  v.  Roberts  (1891)  108  N. 
C.  174,  12  S.  E.  890. 

Where  the  defendants  moved  "to 
dismiss  for  that  it  appeared  that  the 
feme  plaintiff  owned  50  acres  of  land 
worth  more  than  $200,"  the  judge 
found  that  the  "plaintiff^  were  not 
able  to  give  a  prosecution  bond  and 
refused  to  dismiss,"  and  the  appellate 
court  declined  to  interfere.  Rich  v. 
Morisey  (1908)  149  N.  C.  37,  62  S.  E. 
762. 

But  where,  after  an  action  was  com- 
menced in  forma  pauperis,  upon  a  mo- 
tion by  the  defendant  that  the  plaintiff 
give  security,  it  appeared  that  he  was 
the  owner  of  two  small  tracts  of  land 
worth  from  $120  to  $150,  a  part  of 
which  was  involved  in  the  action.  It 
was  ordered  that  the  plaintiff  must 
file  a  mortgage  on  this  land  to  secure 
the  costs,  in  the  penalty  of  $100,  or  his 


action  would  be  dismissed.  On  appeal 
the  order  was  affirmed  except  that  the 
part  of  the  land  involved  in  the  action 
was  not  required  to  be  included  in  the 
mortgage.  Dale  v.  Presnell  (1896) 
119  N.  C.  489,  26  S.  E.  27. 

When  the  plaintiff,  allowed  to  sue 
in  forma  pauperis,  was  later  found  to 
own  real  estate  worth  from  $350  to 
$600,  and  an  offer  was  made  that  he 
give  security,  make  deposit,  or  execute 
a  mortgage  with  his  wife  on  the  prop- 
erty to  secure  the  costs,  or  that  the 
action   be   dismissed,  the   court  dis- 
missed the  action,  although  the  plain- 
tiff filed  an  affidavit  to  the  effect  that 
he  was  unable  to  make  the  required 
deposit  or  give  the  bond  for  costs,  and 
that  his  wife  had  refused  to  sign  the 
mortgage.      The    appellate   court,   in 
affirming  the  judgment  of  dismissal, 
said,  inter  alia:     "We  cannot  tell  in 
the  present  state  of  the  record  wheth- 
er the  judge  has  found  as  a  fact  that 
plaintiff  cannot  give  the  bond  or  make 
the  deposit  to  secure  the  costs.    If  he 
had  found  that,  by  reason  of  his  pov- 
erty, he  could  do  neither,  a  serious 
question   might   be   presented    as  to 
whether,  if  the  plaintiff  had,  in  geod 
faith,  made  effort  to  secure  the  join- 
der of  his  wife  in  the  execution  of  the 
mortgage,  he  should  not  be  entitled  to 
go  on  with  his  suit  upon  giving  a 
mortgage  on  his  own  interest  in  the 
land  and  paying  the  probate  and  reg- 
istration fees,  as  this  is  all  he  could 
do.    Whether  in  that  event  he  would 
be  entitled,  as  matter  of  law,  to  con- 
tinue the  prosecution  of  the  action,  or 
whether  it  would  still  be  a  matter  of 
discretion,  we  do  not  decide,  as  the 
question,  in  that  form,  is  not  before 
us."    Alston  V.  Holt  (1916)  172  N.  C 
417,  90  S.  E.  434. 

0.  Seu>  T&He. 

The  New  York  statute  requires  that 
a  petition  for  leave  to  sue  as  a  poor 
person  must  state,  inter  alia,  "that  the 
applicant  is  not  worth  $100.  besides 
the  wearing  apparel  and  furniture, 
necessary  for  himself  and  his  family, 
and  the  subject-matter  of  the  action." 
Code  Civ.  Proc.  §  459. 

It  was  held  that  the  plaintiff  should 
be  permitted  to  prosecute  as  a  poor 
person,  although  it  appeared  that  be 
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resided  with  his  wife  and  child  upon 
a  second  floor  consisting  of  four  or 
five  rooms  neatly  and  comfortably 
furnished,  and  received  wages  of  $15 
per  week.  The  court,  before  referring 
to  the  statute,  said:  "True,  a  'poor 
person'  is  one  who  is  indigenl^  depend- 
ent upon  charity,  a  pauper;  but  the 
words  *  also  comprehend  one  who, 
though  not  a  pauper,  is  not  rich."  Mc- 
Namara  v.  Nolan  (1896)  IS  Misc.  76, 
34  N.  Y.  Supp.  178. 

An  infant  ought  to  have  leave  to  sue 
as  a  poor  person,  where  it  appears  that 
she  is  a  domestic  in  the  employ  of  her 
guardian  ad  litem,  earning  $15  per 
month ;  and  she  states  that  she  "is  not 
worth  the  sum  of  $100,  besides  wear- 
ing apparel,  and  the  subject-matter  of 
this  action;  that,  in  fact,  your  petition- 
er has  no  means  whatever."  Feier  v. 
Third  Ave.  E.  Co.  (1896)  9  App.  Div. 
607, 41  N.  Y.  Sapp.  821. 

An  infant  plaintiff  was  allowed  to 
prosecate  as  a  poor  person  on  an  af- 
fidavit of  the  guardian  ad  litem  that 
he  was  unable  to  procure  security  for 
costs,  and  was  not  worth  $100  besides 
his  necessary  wearing  apparel  and 
furniture,  and  one  by  the  infant  stat- 
ing that  she  "has  no  relatives  in  this 
country,  and  is  obliged  to  earn  a  live- 
lihood by  working  as  a  seamstress, 
nurse,  or  chambermaid;  that  your  pe- 
titioner has  for  many  months  past 
been  incapacitated  from  earning  any 
money,  owing  to"  disease;  that  she  "is 
not  worth  $100  besides  her  necessary 
wearing  apparel,  furniture,  and  the 
subject-matter  of  this  action,  and  is 
unable  to  prosecute  said  action,  unless 
permitted  to  do  so  as  a  poor  person." 
Erickson  v.  Poey  (1884)  5  N.  Y.  Civ. 
ProcRep.  879,  aflSrmed  in  (1884)  96 
N.  Y.  669. 

It  may  be  noted  that  in  Perlmutter 
V.  Stern  (1902)  87  App.  Div.  160,  84 
N.  Y.  Supp.  68,  an  infant  was  allowed 
to  prosecute  as  a  poor  person  where 
the  circumstances  of  his  father,  his 
guardian  ad  litem,  had  changed  for 
the  worse  since  he  was  appointed  such 
guardian. 

On  tile  other  hand  in  Zeimmer  v. 
Schmalz  (1882)  1  N.  Y.  City  Ct.  Rep. 
435,  the  court  denied  the  application 
of  plaintiff,  a  broker,  as  there  was  no 


evidence  that  he  was  an  object  of 
charity  or  that  he  could  not  by  proper 
exertion  earn  sufiScient  to  pay  the  fees 
and  expenses. 

It  was  held  that  the  application  was 
improperly  granted  where  the  "peti- 
tioner merely  says  that  she  has  not 
now  the  means  to  prosecute  the  action, 
but  she  does  not  say  she  cannot  get 
them,  nor  that  she  will  be  unable  to 
present  her  cause  unless  the  order 
should  be  granted.  She  receives 
wages,  but  what  her  earnings  are,  or 
whether  she  is  compelled  to  support 
herself,  does  not  appear,  nor  is  it 
shown  that  her  parents  are  not  able 
to  support  her."  Kaufmann  v.  Man- 
hattan R.  Co.  (1902)  68  App.  Div.  94, 
74  N.  Y.  Supp.  146. 

In  Wfeinstein  v.  Prank  (1900)  56 
App.  Div.  276,  67  N.  Y.  Supp.  746,  in 
refusing  an  order  to  an  infant,  the 
court  said:  "It  is  not  every  person 
who  does  not  own  $100  of  property 
that  is  entitled  to  the  order,  but  only 
those  who  otherwise  would  be  unable 
to  prosecute  their  action." 
■  In  affirming  an  order  requiring  an 
infant  plaintiff  to  give  security  for 
costs  the  court  said :  "He  is  a  pauper, 
just  as  all  infants  are  paupers  who 
have  no  estate,  real  or  personal,  given 
them  or  bequeathed  or  inherited  by 
them.  It  was  surely  not  the  intention 
of  the  statute  referred  to  to  declare 
all  infants  paupers  except  those  just 
referred  to,  but  was  calculated  to  en- 
able infants  to  carry  on  a  litigation 
without  cost  to  themselves  if  they 
could  not  do  so  in  the  usual  way." 
Gallerstein  v.  Manhattan  R.  Co.  (1899) 
26  Misc.  853,  55  N.  Y.  Supp.  444,  af- 
firmed in  (1899)  58  N.  Y.  Supp.  1141. 

It  was  held  that  the  motion  of  an 
infant  should  not  be  granted  where 
he  does  not  show  that  he  cannot  fur- 
nish security  for  costs,  but  he  merely 
states  that  he  will  be  unable  to  pros- 
ecute his  action  unless  he  is  allowed 
to  sue  in  forma  pauperis,  and  yet  at 
the  same  time  he  says  that  if  his  mo- 
tion is  denied  he  "desires  ten  days' 
additional  time"  in  which  to  furnish 
security  for  costs,  although  he  states 
that  he  was  a  poor  person,  and  was 
not  worth  the  sum  of  $100  besides  the 
wearing  apparel  and  furniture  neces- 
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sary  for  himself  and  family,  and  the 
subject-matter  of  this  action,  of  which 
he  is  not  in  possession,  and  that  he  has 
no  rich  relatives  or  friends  who  have 
left  money  for  him  in  trust  or  other- 
wise, and  that  he  has  made  diligent 
efforts  to  secure  an  undertaking,  but 
has  been  unable  to  do  so;  and  unless 
the  motion  be  grantea  vacating  the 
order  requiring  him  to  furnish  secu- 
rity for  costs  and  permitting  him  to 
continue  the  action  in  forma  pauperis, 
he  will  be  unable  to  proceed  with  this 
action.  Berkman  v.  Wolf  (1901)  65 
App.  Div.  79,  72  N.  Y.  Supp.  661. 

7.  Texas. 
Where  the  statute  in  effect  provided 
that,  where  the  party  is  unable  to  se- 
cure the  costs,  he  may,  by  taking  the 
oath  required  by  law,  prosecute  his 
suit,  it  was  error  to  dismiss  the  plain- 
tiff's suit  on  his  refusal  to  execute  a 
bond  for  costs  or  to  secure  them, 
where  he  had  an  interest  in  some  town 
lots  and  lands,  but  it  was  so  encum- 
bered, and  was  in  such  a  condition, 
that  he  could  not  readily  handle  and . 
procure  money  upon  it;  and  he  was 
unable  to  dispose  of  the  property,  and 
could  not  procure  anyone  to  advance 
•  money  upon  it,  or  to  execute  with  him 
a  bond  for  the  costs.  The  court  said : 
"The  contestants  did  not  prove  that 
anyone  was  willing  to  go  upon  the 
bond  of  plaintiff  in  error,  or  assist  him 
in  securing  the  costs;  and,  upon  this 
branch  of  the  case,  the  evidence  sat- 
isfactorily shows  that  he  was  unable 
to  execute  such  a  bond.  But  the  con- 
tention of  the  contestants  is  that,  as 
he  owned  the  property,  he  should  be 
required  to  secure  the  costs.  The 
facts  as  pointed  out  demonstrate  clear- 
ly that,  so  far  as  the  property  owned 
by  the  plaintiff  in  error  was  concerned, 
he  occupied  no  better  position  than  if 
he  did  not  own  the  property,  because 
clearly,  under  the  facts,  he  was  un- 
able to  handle  and  use  it  in  a  way 
serviceable  in  securing  the  costs." 
Meyer  v.  Weber  (1897)  —  Tex.  Civ. 
App.— ,40S.  W.  627. 

There  was  no  error  in  overruling 
a  motion  to  dismiss  plaintiffs'  suit  on 
account  of  their  failure  to  comply  with 
the  rule  for  costs,  where  the  person 


who  sued  as  next  friend  for  the  plain- 
tiffs made  oath  in  forma  pauperis,  in 
which  he  swore  that  "plaintiffs,  and 
each  of  them,  are  too  poor  to  pay  the 
costs  of  court,  and  that  said  plain- 
tiffs, and  each  of  them,  are  unable  to 
give  security  therefor."  St.  Louis  & 
S.  F.  R.  Co.  V.  Williams  (1896)  —  Tex. 
Civ.  App.  — ,  87  S.  W.  992.  • 

The  plaintiff's  affidavit  was  held  to 
be  a  sufficient  answer  to  the  rale  for 
costs,  where,  as  the  court  said:  "He 
swore  that  he  was  unable  to  give  secu- 
rity for  or  to  make  a  deposit  of  s 
sufficient  amount  of  money  to  pay  the 
costs,  but  stated  that  he  could  not 
swear  that  he  was  unable  to  pay  the 
costs  as  they  accrued.  He  also  de- 
posed that  he  had  paid  all  costs  that 
had  been  incurred  up  to  that  time, 
except  a  small  balance,  and  that  to 
cover  this  he  had  made  a  deposit  with 
the  clerk,  who  had  failed  to  give  him 
the  exact  amount.  We  think  that  this 
was  a  reasonable  and- substantial  com- 
pliance with  the  statute."  Long  v.  Mc- 
Cauley  (1887)  —  Tex.  — ,  3  S.  W.  689. 

It  was  held  to  be  error  to  dismiss 
a  suit  for  the  plaintiff's  failure  to 
secure  the  costs,  where  it  appeared 
that  he  was  a  carpenter  who  had  been 
able  at  times  to  earn  $5  a  day,  that  he 
was  not  in  good  health,  that  some 
years  before  he  had  been  adjudged  a 
bankrupt.  He  stated:  "I  have  not 
followed  my  profession  for  the  last 
two  or  three  years.  I  have  spent  a 
great  deal,  if  not  most,  of  my  time  in 
the  past  two  or  three  years  lawing  in 
the  courts,  attempting  to  recover  prop- 
erty that  was  embezzled  from  me  prior 
to  three  years  ago.  ...  I  have  not 
given  any  bond  for  costs  in  any  of  my 
suits.  In  some  of  them  I  have  made  s 
cash  deposit  of  ten  or  fifteen  dollais 
when  I  had  it,  and  filed  an  affidavit 
for  the  balance,  and  in  others,  includ- 
ing this  suit,  when  I  did  not  have  any 
money,  I  filed  an  affidavit  in  lieu  of 
cost  bond,  without  any  cash  deposit" 
The  court  observed:  "That  plaintiff 
in  error  was  a  skilled  mechanic,  and 
had  or  could  earn  as  much  as  ^  per 
day  at  his  trade,  and  preferred  to  de- 
vote his  time  to  the  prosecution  of 
lawsuits,  would  not  alone  sustain,  in 
our  opinion,  the  judgment  of  the  lower 
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court"  Eruee:el  v.  Johnson  (1906)  — 
Tex.  Civ.  App.  — ,  93  S.  W.  483. 

V.  Mtscellaneoua, 

Althousrh  the  statute  provided  that 
"a  cruardian,  committee,  or  next 
friend,  suing:  for  an  infant  .  .  . 
when  insolvent  may  be  required  to 
give  security  for  costs,"  it  was  held 
that  the  infant  plaintiffs  should  be 
allowed  to  prosecute  as  poor  persons 
where  each  of  them  filed  an  affidavit 
setting  forth  her  right  of  recovery, 
and  stating  that  she  could  obtain  no 
one  who  would  appear  as  her  next 
friend  or  agree  to  be  substituted  in 
room  ol  J.  Westerfleld;  that  Wester- 
field  is  insolvent  and  unable  to  give 
security  for  costs ;  that  all  the  proper- 
ty owned  by  her  is  an  interest  in  a 
small  lot  of  ground  worth  $100.  West- 
erfleld V.  Wilson  (1876)  12  Bush  (Ky.) 
125. 

In  an  earlier  stage  of  the  reported 
case  (Majors  v.  Superior  Ct,  ante, 
1274),  reported  sub  nom.  Martin  v. 
Superior  Ct.  (1917)  176  CaL  289, 
L.RJL1918B,  313,  168  Pac.  135,  it  was 
held  error  to  refuse  to  allow  the  plain- 
tiff to  prosecute  in  forma  pauperis, 
where  it  appeared  that  saving  for  the 
chose  in  action  he  was  not  possessed 
of  more  than  $26. 

Where  the  plaintiff  has  been  ordered 
to  furnish  surety  for  costs,  an  affidavit 
is  sufficient  as  to  poverty,  which  states 
that  she  made  diligent  effort  to  pro- 
cure some  competent  person  to  give 
sure^  for  her;  that  she  had  asked 
several  persons,  naming  them,  to  be 
surety  for  her,  and  that  they  had  de- 
clined, and  also  that  she  was  unable, 
by  reason  of  poverty,  to  furnish  sure- 
ty for  costs,  and  had  no  means  to  em- 


ploy a  surety  company  to  do  so.  Lewis 
V.  Smith  (1899)  21  R.  I.  324,  43  Atl. 
642. 

The  court  granted  an  application 
for  relief  from  the  condition  that  the 
plaintiff  should  pay  the  accrued  costs 
on  an  affidavit  stating  that  "the  plain- 
tiff in  the  above  case  is  utterly  insolv- 
ent; that  afSant  is  his  assignee  for 
the  benefit  of  creditors;  that  the  sale 
of  all  the  plaintiff's  real  estate  has 
disclosed  the  fact  that  it  is  not  near- 
ly sufficient  to  pay  the  liens  on  record 
against  the  same;  that  he  is  absolute- 
ly without  any  personal  property; 
that  he  is  an  old  man,  over  eighty 
years  of  age,  greatly  infirm,  without 
any  means  of  livelihood  or  of  earn- 
ing any  money;  and  that  he  is  entirely 
without  means  to  pay  the  costs  of  the 
above  case."  Eakert  v.  McCor^ 
(1898)  21  Pa.  Co.  Ct.  333. 

It  has  been  held  to  be  error  for  the 
court  to  dismiss  a  case  on  the  ground 
that  the  allegation  of  poverty  was  un- 
true, unless  he  took  testimony  capable 
of  being  embodied  in  a  bill  of  excep- 
tions, where  the  statute  provided  that 
"the  court  may  dismiss  an  action  com- 
menced or  continued  on  affidavit  of 
poverty,  if  satisfied  that  the  allegation 
of  poverty  was  dntrue."  The  court 
said:  "The  judgment  of  the  court  in 
dismissing  a  cause  under  this  statute 
must  be  based  on  testimony  capable 
of  being  embodied  in  a  bill  of  excep- 
tions and  made  a  part  of  the  record  in 
the  case.  Such  a  judgment  is  review- 
able by  this  court  on  appeal.  The 
question  must  be  heard  and  deter- 
mined on  testimony  adduced  before 
the  court  in  the  regular  way."  Feaz- 
ell  V.  Staltzfus  (1910)  98  Miss.  886,  54 
So..  444  B.  B.  B. 


WILLIAM  FELDMAN,  Plflf.  in  Certiorari, 

V. 

CHICAGO  RAILWAYS  COMPANY  et  al. 

lUinots  Supreme  Court— June  18,  1919. 
(289  m.  25,  124  N.  E.  834.) 

Carrier  —  statas  of  transferring  passenger. 

1.  A  street  car  passenger  retains  his  relation  of  passenger  to  the  car- 
rier while  performing  necessary  acts  of  transferring  from  one  car  to 
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another  in  a  public  street  under  the  rules  of  the  carrier,  for  continuation 
of  his  journey  to  destination. 

[See  note  on  this  question  beginning  on  page  1301.] 


—  termination  of  relations. 

2.  When  a  passenger  alights  into  a 
public  street  from  a  street  car  at  the 
end  of  his  journey  he  ceases  to  be  a 
passenger. 

[See  4  R.  C.  L.  1047.] 
Evidence  —  res  ipsa  loquitur  —  state- 
ment of  doctrine. 

3.  The  doctrine  of  res  ipsa  loquitur 
is  that  when  a  thing  which  has  caused 
an  injury  is  shown  to  be  under  the 
management  of  the  party  charged  with 
negligence,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  will 
not  happen  if  those  who  have  such 
management  use  proper  care,  the  acci- 
dent itself  affords  reasonable  evidence, 
in  the  absence  of  an  explanation  by 
the  parties  charged,  that  it  arose  from 
the  want  of  proper  care. 

[See  5  R.  C.  L.  74.] 
Pleading  —  when  doctrine  of  res  ipsa 
loquitur  applies. 

4.  The  doctrine  of  res  ipsa  loquitur 
applies  only  where  the  charge  of  neg- 
ligence is  general,  not  when  it  is 
specific. 

[See  5  R.  C.  L.  84.] 
Evidence  —  negligence  —  presump- 
tion —  proof  of  circumstances. 

5.  While  negligence  will  never  be 
presumed,  yet  where  the  doctrine  of 


res  ipsa  loquitur  applies  proof  of  the 
surrounding  circumstances  amounts  to 
evidence  from  which  the  fact  of  negli- 
gence may  be  found. 

[See  5  R.  C.  L.  74-76.] 
Carrier  —  swinging  car  against  pas- 
senger by  splitting  switch  —  neg- 
ligence. 

6.  Where  the  rear  trucks  of  a  street 
car  from  which  a  passenger  has  alight- 
ed to  change  cars  split  a  switch  and 
carry  the  rear  of  the  car  out  of  its 
proper  course  against  such  passenger, 
to  his  injury,  the  doctrine  of  res  ipsa 
loquitur  applies. 

[See  5  R.  C.  L.  77.] 
Appeal  —  erroneous  admission  of  evi- 
dence —  nonreversible  error. 

7.  The  admission  of  evidence  of  the 
danger  of  an  operation  to  an  injured 
person  is  not  reversible  error,  although 
the  operation  is  not  contemplated,  if 
the  injury  is  permanent  and  the  evi- 
dence could  only  affect  the  amount  of 
the  verdict. 

[See  2  R.  C.  L.  247.] 
—  reversal  —  necessity  of  new  trlaL 

8.  Reversal  of  a  judgment  in  th« 
intermediate  appellate  court,  which  re- 
versed that  of  the  trial  court,  does  not 
require  a  new  trial  if  the  judgment  of 
the  trial  court  was  right. 


(Dunn,  Ch.  J.,  and  Cartwright,  J.,  dissent.) 


Certiorari  to  the  Appellate  Court,  First  District,  to  review  a  judgment 
reversing  a  judgment  of  the  Circuit  Court  for  Cook  County  (Tuthill,  J.) 
in  plaintiff's  favor  in  an  action  brought  to  recover  damages  for  person^ 
injuries  alleged  to  have  been  caused  by  defendants'  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Stein,  Mayer,  &  Stein  and     for  errors  of  law  which  may  be  obviated 


Sigmund  W.  David  for  plaintiff  in 
certiorari. 

Messrs.  Harry  P.  Weber,  George  W. 
Miller,  Arthur  J.  Donovan,  John  R. 
Guilliams,  and  Franklin  B.  Hossey, 
for  defendants  in  certiorari : 

The  appellate  court  can  reverse  with- 
out remanding  only  where  it  finds  the 
facts  different  from  the  finding  of  the 
trial  court,  and  recites  the  ultimate 
facts  so  found  in  its  judgment,  or  when 
it  reverses  for  errors  of  law  which 
cannot  be  obviated  on  another  trial. 

Harty  Bros.  &  H.  Co.  v.  Polakow,  237 
lU.  559,  86  N.  E.  1085. 

When  the  appellate  court  reverses 


on  another  trial  ite  judgment  is  not 
final. 

Clarke  v.  Supreme  Lodge,  K.  P.  189 
111.  639,  60  N.  E.  39;  W.  H.  PurceU  Co. 
V.  Sage,  189  111.  79,  59  N.  E.  541;  Mor- 
ton V.  Robinson,  256  111.  629,  100  N.  E. 
200. 

A  recovery  cannot  be  justified  on 
this  record,  because  of  sulnnission  to 
the  jury  on  the  second)  third,  and 
fourth  counts  of  the  declaration,  re- 
gardless of  the  question  whether  under 
the  law  plaintiff  was  or  was  not  a  pas- 
senger, and  regardless  of  the  question 
whether  the  doctrine  of  res  ipsa 
loquitur  did  or  did  not  apply. 
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Lake  Street  Elev.  R.  Co.  v.  Shaw,  203 
HI.  39,  67  N.  E.  374;  Ebsery  v.  Chicago 
City  R.  Co.  164  111.  518,  45  N.  E.  1017, 
1  Am.  Neg.  Rep.  16 ;  Ratner  v.  Chicago 
City  R.  Co.  233  III.  169,  84  N.  E.  201; 
Crane  Co.  v.  Hogan,  228  111.  338,  81  N. 
E.  1032;  Lyons  v.  Joseph  T.  Ryerson  & 
Son,  242  111.  409,  90  N.  E.  288;  Peter- 
son V.  Sears,  R.  &  Co.  242  111.  38,  89 
N.  E.  696;  Wetade  &  Chicago  City  R.  Co. 
271  111.  437,  111  H.  E.  275,  Ann.  Cas. 
1918A,  222. 

The  doctrine  of  res  ipsa  loquitur  can- 
not be  invoked  under  the  pleadings. 

Midland  Valley  R.  Co.  v.  Conner,  133 
C.  C.  A.  628,  217  Fed.  956;  Barnes  v. 
Danville  Street  R.  &  Light  Co.  235  111. 
566, 126  Am.  St.  Rep.  237,  85  N.  E.  921 ; 
West  Chicago  Street  R.  Co.  v.  Martin, 
154  111.  523,  89  N.  E.  140,  11  Am.  Neg. 
Cas.  364;  Ingles  v.  Metropolitan  Street 
R.  Co.  145  Mo.  App.  241,  129  S.  W. 
493;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Neal, 
—  Tex.  Civ.  App.  — ,  140  S.  W.  398; 
Chicago  &  E.  I.  R.  Co.  v.  DriscoU,  176 
111.  330,  52  N.  E.  921;  Ratner  &  Chi- 
cago City  R.  Co.  233  111.  169.  84  N. 
E.  201. 

To  state  a  cause  of  action  a  declara- 
tion must  allege  three  things:  First, 
a  duty;  second,  breach  of  duty;  third, 
resulting  injury.  Each'  of  these  ele- 
ments is  essentiaL 

McAndrews  v.  Chicago,  L.  S.  &  E. 
R.  Co.  222  111.  232,  78  N.  £.  603;  Mil- 
auskis  V.  Terminal  R.  Asso.  286  111. 
547,  122  N.  E.  78;  Gilbnan  v.  Chicago 
R.  Co.  268  lU.  305,  109  N.  E.  181;  Bahr 
V.  National  Safe  Deposit  Co.  234  111. 
101,  84  N.  E.  717;  Hackett  v.  Chicago 
City  R.  Co.  235  111.  116,  85  N.  E.  320. 

Negligence  in  the  management  and 
operation  of  the  car  in  question  does 
cot  include  possible  negligence  in  the 
maintenance  and  repair  of  the  track  and 
switch,  and,  therefore,  is  not  a  charge 
of  general  negligence. 

Chicago,  B.  &  Q.  R.  Co.  v.  Magee,  60 
111.  529;  Toledo,  W.  &  W.  R.  Co.  v. 
Fobs,  88  111.  551;  Ebsery  v.  Chicago 
City  R.  Co.  164  lU.  518,  45  N.  E.  1017, 
1  Am.  Neg.  Rep.  16. 

Plaintiff  was  not  a  passenger  at  the 
time  of  the  accident. 

Chicago  &  E.  I.  R.  Co.  v.  Jennings, 
190  111.  484,  64  L.R.A.  827,  60  N.  E. 
818;  Illinois  C.  R.  Co.  v.  O'Keefe,  168 
111.  115,  39  L,R:a.  148,  61  Am.  St.  Rep. 
C8,  48  N.  E.  294,  4  Am.  Neg.  Rep.  48; 
Deatrick  v.  Lake  Erie  &  W.  R.  Co.  164 
III.  App,  34;  O'Donnell  v.  Chicago  &  N. 
W.  R.  Co.  106  111.  App.  287;  Spannagle 
Y.  Chicago  &  A.  R.  Co.  31  111.  App.  460, 


2  Am.  Neg.  Cas.  506;  Creamer  v.  West 
End  Street  R.  Co.  156  Mass.  320,  16 
L.R.A.  490,  32  Am.  St.  Rep.  466,  31  N. 
E.  391 ;  Donovan  v.  Hartford  Street  R. 
Co.  65  Conn.  201,  29  L.R.A.  297,  32 
Atl.  350;  Chattanooga  Electric  R.  Co. 
V.  Boddy,  105  Tenn.  666,  51  L.R.A.  885, 
68  S.  W.  646,  8  Am.  Neg.  Rep.  555; 
Louisville  R.  Co.  v.  Meglemery,  25  Ky. 
L.  Rep.  1687,  78  S.  W.  217;  Welsh  v. 
Spokane  &  I.  E.  R.  Co.  91  Wash.  260, 
L.R.A.1916F,  484,  157  Pac.  680;  Powers 
V.  Connecticut  Co.  82  Conn.  665,  26 
L.R.A.(N.S.)  405,  74  AtL  931;  Murray 
V.  Cumberland  County  Power  &  Light 
Co.  117  Me.  165,  103  Atl.  66;  Raskins 
V.  St.  Louis  &  S.  R.  Co.  193  111.  App, 
437;  Stewart  v.  East  St.  Louis  R.  Co. 
173  111.  App.  477;  Robertson"  v.  West 
Jersey  &  S.  R.  Co.  79  N.  J.  L.  186,  74 
Atl.  300;  Hanson  v.  Urbana  &  C.  Elec- 
tric Street  R.  Co.  75  111.  App.  474; 
Smith  v.  City  &  Suburban  R,  Co.  29  Or. 
539,  46  Pac  136,  780;  Bigelow  v.  West 
End  Street  R.  Co.  161  Mass.  393,  37 
N.  E.  367;  Gannaway  v.  Puget  Sound 
Traction,  Light  &  P.  Co.  77  Wash.  656, 
138  Pac.  267;  Conroy  v.  Boston  Elev. 
R.  Co.  188  Mass.  411,  74  N.  E.  672; 
Thompson  v.  Gardner,  W.  &  F.  Street 
R.  Co.  193  Mass.  133,  118  Am.  St.  Rep. 
459,  78  N.  E.  854;  Garvey  v.  Rhode 
Island  Co.  26  R.  I.  80,  58  Atl.  456,  16 
Am.  Neg.  Rep.  681;  Buzby  v.  Phila- 
delphia Traction  Co.  126  Pa.  559,  12 
Am.  St.  Rep.  919,  17  Atl.  896;  Dunn  v. 
Puget  Sound  Traction,  Light  &  P.  Co. 
89  Wash.  36,  153  Pac.  1059;  Columbus 
R.  Co.  V.  Asbell,  133  Ga.  573,  66  S.  E. 
902;  Poland  v.  United  Traction  Co.  107 
App.  Div.  661,  95  N.  Y.  Supp.  498; 
Indianapolis  Street  R.  Co.  v.  Tenner, 
32  Ind.  App.  311,  67  N.  E.  1044;  Balti- 
more Traction  Co.  v.  State,  78  Md.  409, 
28  Atl.  397,  3  Am.  Neg.  Cas.  724;  Lee 
V.  Boston  Elev.  R.  Co.  182  Mass.  454, 
66  N.  E.  822,  13  Am.  Neg.  Rep.  319; 
Welsh  V.  Concord,  M.  &  H.  Street  R.  Co. 
223  Mass.  184,  111  N.  E.  693. 

The  presumption  of  negligence  does 
not  arise  from  the  mere  happening  of- 
the  accident,  but  from  the  nature  of  the 
accident  and  the  circumstances  sur- 
rounding it. 

Barnes  v.  Danville  Street  R.  &  Light 
Co.  235  111.  566,  126  Am.  St.  Rep.  237, 
85  N.  E.  921. 

The  burden  of  proof  does  not  shift, 
but  remains  with  the  plaintiff  through- 
out the  case. 

Vischer  v.  Northwestern  Elev.  R.  Co. 
256  111.  572,  100  N.  E.  270;  Barnes  v. 
Danville  Street  R.  &  Light  Co.  supra; 
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Ferrier  v.  Chicago  R.  Co.  185  111.  App. 
326;  Heimberger  v.  Elliott  Frog  & 
Switch  Co.  165  111.  App.  316. 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  comes  to  this  court  by 
certiorari  to  the  appellate  court  for 
the  first  district,  which  court  heard 
the  cause  on  appeal  and  reversed 
the  judgment  of  the  circuit  court 
of  Cook  county  without  remanding 
the  cause. 

The  declaration  filed  consisted  of 
four  counts.  The  first  count  alleged 
that  on  February  26,  1915,  the  de- 
fendants^ the  Chicago  Railways 
Company  and  others,  were  then  and 
there  the  owners  of  and  in  posses- 
sion, control,  and  management  of 
divers  lines  of  street  railways  in 
Chicago,  and  had  in  their  possession, 
use,  control,  and  management,  for 
the  purpose  of  operating  the  street 
railways,  certain  cars,  machinery, 
power  houses,  tracks,  switches,  and 
other  devices  and  instrumentalities, 
and  were  engaged  in  the  business  of 
common  carriers  of  passengers  for 
hire ;  that  on  said  date,  at  a  point  on 
the  line  of  the  street  railway  owned 
by  the  defendants  on  Cicero  avenue, 
to  wit,  at  Harrison  street,  the 
plaintiff  boarded  one  of  the  cars, 
paid  his  fare,  and  received  a  trans- 
fer coupon  for  transfer  at  the  inter- 
section of  Cicero  avenue  and 
Twelfth  street;  that  by  reason  of 
the  premises  it  then  and  there  be- 
came the  duty  of  defendants  to  use 
the  highest  degree  of  care  to  carry 
safely  plaintiff  in  their  cars  to  his 
place  of  destination  and  there  de- 
liver him  uninjured,  and  to  that  end 
and  for  that  purpose  to  exercise  and 
use  the  highest  degree  of  care  and 
caution  in  the  control,  operation, 
management,  and  state  of  repair  of 
their  cars,  wheels,  tracks,  brakes, 
trucks,  and  switches,  but  therein 
the  defendants  wholly  failed;  that 
after  the  car  in  which  plaintiff  had 
been  riding  as  a  passenger  arrived 
at  the  intersection  of  Twelfth  street 
and  Cicero  avenue,  and  while  he  was 
proceeding  as  such  passenger  from 
said  car  to  the  proper  place  near  thie 
southwest  corner  of  Twelfth  street 


and  Cicero  avenue,  there  to  wait  for 
a  car  east-bound  on  Twelfth  street 
to  proceed  on  his  journey,  and  while 
he  was  in  the  exercise  of  due  care 
and. caution  for  his  own  safety,  and 
without  fault  or  negligence  on  his 
part,  he  was  struck  by,  run  into  and 
over  by  the  defendants,  who  then 
and  there  so  carelessly,  negligently, 
and  improperly  managed  and  oper- 
ated said  electric  car  that  by  reason 
thereof  the  car  then  and  tiiere  left 
the  track,  and  struck  and  collided 
with  and  rah  with  great  force  and 
violence  into  and  upon  the  plaintiff, 
whereby  he  was  then  and  there 
thrown  with  great  force  and  vio- 
lence upon  the  ground,  and  was 
thereby  greatly  bruised,  etc.  Fol- 
lowing the  foregoing  are  allegations 
of  injuries  and  damage. 

The  second  count,  after  alleging 
ownership  and  control  as  in  the  first 
count  and  the  duty  of  the  defend- 
ants to  exercise  due  care  and  cau- 
tion in  operating  their  cars  so  as 
not  to  collide  with  or  run  into  pedes- 
trians then  and  there  rightfully  up- 
on the  public  highway,  charges  that, 
while  the  plaintiff  was  then  and 
there  standing  upon  and  walking  on 
Cicero  avenue,  going  in  a  southeast- 
erly direction  at  the  intersection  of 
said  street  with  Twelfth  street,  in 
the  public  highway  in  Chicago,  and 
while  he  was  then  and  there  in  ex- 
ercise of  ordinary  care  and  caution 
for  his  own  safely,  the  defendants, 
through  their  servants  in  charge  of 
one  of  said  cars,  so  carelessly,  negli- 
gently, and  improperly  managed  and 
operated  the  electric  car  that  by  rea- 
son thereof  said  car  then  and  there 
struck,  collided  with,  and  ran  with 
great  force  and  violence  against  and 
upon  the  plaintiff,  etc. 

The  third  count  alleges  owner- 
ship, etc.,  as  set  forth  in  the  first 
count,  and  that  it  was  the  duty  of 
the  defendants  to  keep  said  car  and 
all  the  parts  thereof,  including  the 
wheels,  trucks,  brakes,  and  trolleys, 
in  good  and  safe  repair  and  condi- 
tion, and  to  operate  said  car,  and 
all  parts  thereof,  with  due  skill,  care, 
and  caution  for  the  safety  of  others, 
yet  defendants  carelessly  and  negli- 
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pair,  so  that  the  same  did  not  work 
properly,  and  the  defendants  then 
and  there  so  negligently,  carelessly, 
and  improperly  operated  said  car 
that  by  reason  thereof  and  by  reason 
of  the  premises  the  car  collided  with 
plaintiff. 

The  fourth  count  charges  a  defec- 
tive track,  and  that  the  switches  and 
tracks  were  out  of  repair,  and  that 
by  reason  of  the  negligence  of  de- 
fendants in  not  keeping  the  same  in 
repair,  and  the  careless  operation  of 
the  car,  the  plaintiff  was  injured. 

To  the  four  counts  of  the  declar- 
ation the  defendants  in  error  filed 
the  general  issue,  to  which  a  repli- 
cation was  filed  by  the  plaintiff  in 
error. 

It  is  conceded  and  admitted  by  the 
plaintiff  in  error  and  the  defendants 
in  error  that  there  is  no  contradic- 
tion in  the  testimony  relative  to  the 
facts  -and  circumstances  surround- 
ing the  happening  of  the  accident 
in  question.  On  the  morning  of  the 
accident  the  plaintiff  in  error  took 
the  south-bound  car  of  defendants 
in  error  on  Cicero  avenue,  entering 
the  saime  at  Harrison  street.  His 
joum^  was  to  Douglas  boulevard 
and  Turner  avenue,  which  neces- 
sitated his  transfer  to  another  car 
of  defendants  in  error  going  east, 
at  the  comer  of  Twelfth  street  and 
Cicero  avenue.  Upon  boarding  the 
car  he  paid  his  fare  and  called  for 
and  recaved  from  the  conductor  in 
charge  a  transfer  which  would  en- 
title him  to  a  continuous  ride  by 
transferring  at  Twelfth  street  and 
Cicero  avenue  to  Douglas  boulevard 
and  Turner  avenue.  The  car  upon 
which  he  was  riding  came  to  a  com- 
plete stop  on  the  north  side  of 
Twelfth  street.  At  this  point  the 
north  and  south  bound  tracks  of  de- 
fendants in  error  on  Cicero  avenue 
intersected  with  their  east  and  west 
tracks  on  Twelfth  street.  A  switch 
extended  from  the  west  side  of  the 
south-bound  track  on  Cicero  avenue 
to  the  north  side  of  the  west-bound 
track  on  Twelfth  street,  connecting 
said  tracks.  The  front  trucks  of  th« 
car  passed  south  over  the  switch  be- 


The  plaintiff 
in  error  thereupon  left  the  car, 
alighting  at  the  rear  end  thereof, 
and  started  toward  the  southwest 
comer  of  the  intersection,  which 
was  the  usual  and  customary  place 
for  passengers  to  wait  for  cars  going 
east,  one  of  which  cars  would  take 
him  to  his  journey's  end.  When  he 
reached  a  point  5  or  6  feet  west  of 
the  car  and  in  the  neighborhood 
of  the  north  curb  or  crosswalk  of 
Twelfth  street,  the  car  from  which 
he  had  alighted  was  started  by  the 
motorman,  but  instead  of  going 
south  the  rear  end  of  the  car  sudden- 
ly swung  around  to  the  west,  com- 
pletely out  of  its  course  of  travel, 
so  that  the  end  of  the  car  almost 
touched  the  west  curb  of  Cicero 
avenue,  striking  plaintiff  in  error 
and  knocking  him  down.  It  is  ap- 
parent from  the  evidence  that  after 
the  front  trucks  had  passed  over  the 
switch,  for  some  reason  not  found 
in  the  evidence  the  switch  had 
changed  its  position  so  as  to  guide 
the  rear  trucks  onto  the  switch  in  a 
southwesterly  direction,  thereby 
throwing  the  car  around,  as  above 
described,  to  such  an  extent  that  at 
the  time  of  the  injury  to  the  plain- 
tiff in  error  the  car  was  in  a  posi- 
tion extending  almost  east  and  west. 
The  plaintiff  in  error  was  removed 
to  a  hospital,  where  an  examination 
disclosed  a  fracture  of  the  clavicle 
or  collar  bone  into  three  parts,  one 
part  of  which  (a  little  triangular 
piece)  was  directed  downward  and 
entirely  out  of  line  of  the  fractured 
ends.  After  being  operated  upon  it 
was  found  that  the  plaintiff  in  error 
had  developed  an  enlargement  of  the 
artery  extending  from  the  heart 
into  the  region  of  the  collar  bone. 

The  jury  returned  a  verdict  for 
the  plaintiff  in  error  in  the  sum  of 
$5,500.  Motions  for  new  trial  and 
in  arrest  of  judgment  were  over- 
ruled, and  an  appeal  was  prayed  and 
perfected  to  the  appellate  court  for 
the  first  district  by  the  defendants 
in  error.  The  appelate  couiit  held 
as  a  matter  of  law  that  the  plaintiff 
in  error  at  the  time  of  the  accident 
was  not  a  passenger  of  the  defend- 
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ants  in  error ;  that  when  plaintiff  in 
error  alighted  from  the  Cicero 
avenue  car  upon  which  he  had  been 
traveling  the  relation  of  passenger 
and  carrier  ceased.  That  court  also 
held  that  the  doctrine  of  res  ipsa  lo- 
quitur was  not  applicable  under  the 
pleadings  in  this  case;  that  each 
count  of  the  declaration  alleged  neg- 
ligence in  special  and  not  in  general 
terms;  that  the  plaintiff  in  error 
had  failed  to  support  his  cause  of 
action  with  evidence  of  special  neg- 
ligence, as  charged  in  the  declar- 
ation ;  that  the  evidence  in  the  rec- 
ord is  not  sufficient  to  support  the 
third  and  fourth  counts  of  the  dec- 
laration. For  those  reasons  the 
judgment  was  reversed,  and  the 
cause  remanded  by  the  appellate 
court.  The  plaintiff  in  error  there- 
upon stated  by  affidavit  that  he  had 
relied  upon  the  doctrine  of  res  ipsa 
loquitur  and  would  be  unable  to  pro- 
duce further  evidence  of  special  neg- 
ligence upon  the  second  trial. 
Thereupon  the  appellate  court  up- 
on motion,  changed  its  original 
judgment,  reversed  the  case  without 
remanding,  and  gave  judgment  of 
nil  capiat  in  favor  of  the  defendants 
in  error,  from  which  judgment  the 
cause  is  brought  to  this  court  on 
writ  Of  certiorari. 

It  is  contended  by  the  plaintiff  in 
error  that  the  judgment  of  the  trial 
court  was  correct  and  should  have 
been  affirmed;  that  the  plaintiff  in 
error  was,  at  the  time  of  the  acci- 
dent, a  passenger  of  the  defendants 
in  error;  that  if  he  was  not  such  a 
passenger,  such  fact  affects  only  the 
degree  of  care  which  it  was  the  duty 
of  defendants  in  error  to  exercise  to- 
ward the  plaintiff  in  error;  that  the 
pleadings  and  the  facts  in  evidence 
bring  this  case  within  the  doctrine 
of  res  ipsa  loquitur  under  the  first 
and  second  counts  of  the  declaration. 
It  is  contended  by  defendants  in  er- 
ror that  plaintiff  in  error  was  not 
a  passenger  at  the  time  of  the  ac- 
cident; that  the  doctrine  of  res  ipsa 
loquitur  cannot  be  invoked  under 
the  pleadings  in  this  case;  that  the 
trial  court  committed  reversible  er- 
ror by  submitting  the  cause  to  the 


jury  on  the  second,  third,  and  fourth 
counts  of  the  declaration.  Errors 
were  also  assigned  on  the  ruling  of 
the  trial  courts  as  to  instructions 
and  admission  of  evidence. 

The  principal  questions  involved 
in  this  case  are:  First,  was  plain- 
tiff in  error  a  passenger  at  the  time 
of  the  injury?  If  he  was,  defendants 
in  error  owed  him  the  highest  de- 
gree of  care.  If,  on  the  other  hand, 
he  was  not,  but  was  a  pedestrian, 
defendants  in  error  owed  him  but 
ordinary  care.  Second,  does  the 
doctrine  of  res  ipsa  loquitur  apply  in 
this  case?  It  is  not  contended  that 
that  doctrine  applies  under  the 
pleadings  of  the  third  and  fourth 
counts,  nor  is  it  contended  by 
plaintiff  in  error  that  the  speciid 
negligence  charged  in  the  third  and 
fourth  counts  has  been  sustained  by 
the  proof;  therefore  that  question 
will  be  considered  with  its  relation 
to  the  first  and  second  counts.of  the 
declaration. 

As  we  have  seen,  the  first  count 
charges  that  plaintiff  in  error  was 
a  passenger.  While  the  decisions 
of  the  courts  of  the  various  states 
have  not  been  uniform  as  to  this 
rule,  it  has  been  before  this  court 
in  earlier  cases.  In  Chicago  City 
R.  Co.  V.  Carroll,  206  HI.  818,  68  N. 
E.  1087,  the  appellee  Carroll  was  a 
passenger  on. a  street  car  of  appel- 
lant. He  took  the  car  at  Sixty-third 
street  and  Wentworth  avenue  and 
rode  to  Thirty-fifth  street,  where  ap- 
pellant had  a  line  crossing  the  line 
on  which  appellee  was  riding.  Ap- 
pellee, upon  reaching  Thirty-fifth 
street,  alighted  from  the  Wentworth 
avenue  car  to  go  to  the  Thirty-fifth 
street  car.  The  trolley  pole  from  the 
Wentworth  car,  from  which  he  had 
just  alighted  or  was  alighting,  fell 
and  struck  him  on  the  head  and 
knocked  him  down.  This  court  held 
that  the  appellee  was  a  passenger 
on  both  lines  of  appellant  while -mak- 
ing a  continuous  journey  to  his  des- 
tination. It  is  urged  Uiat  the  court 
there  based  its  decision  on  other 
grounds,  and  that  the  only  reference 
to  the  relation  of  carrier  and  pas- 
senger was  incidental,  and  not  nee- 
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essary  to  the  decision ;  also  that  the 
court's  treatment  of  the  subject  of 
the  relation  of  carrier  and  passen- 
ger was  based  on  the  evidence  in  that 
case  that  appellee  was  just  alighting 
from  the  car.  A  reading  of  the 
opinion  in  that  case  discloses  that 
these  contentions  caimot  be  sustain- 
ed. While  there  were  other  features 
in  the  case,  and  while  the  relation  of 
parties  was  not  discussed  at  length, 
the  court  in  its  opinion  makes  no 
distinction  between  circumstances 
where  the  person  claiming  to  be  a 
passenger  is  alighting  or  has  alight- 
ed from  the  car,  but  holds  that  by 
reason  of  the  fact  that  appellee  was 
on  a  continuous  journey  the  rela- 
tion of  carrier  and  passenger  ex- 
isted. Nor  is  it  true  that  such  hold- 
ing was  not  necessary  to  the  deter- 
mination of  the  case.  Instructions 
were  given  in  that  case  baaed  on  the 
tiieory  that  appellee  was  a  passen- 
ger, and  the  opinion  sustains  those 
instructions.  We  think  it  clear  from 
the  decision  in  that  case  that  the  doc- 
trine is  there  laid  down  that  where 
a  passenger,  in  pursuance  of  a  con- 
tinuous journey,  transfers  from  one 
car  to  another  under  circumstances 
Buch  as  shown  in  this  record,  the  re- 
lation of  carrier  and  passenger  con- 
tinues throughout  the  necessary  acts 
of  such  transfer.  To  the  same,  effect 
is  North  Chicago  Street  R.  Co.  v. 
Raspers,  186  111.  246,  57  N.  E.  849, 
8  Am.  Neg.  Rep.  28.  In  that  case 
the  appellee  had  alighted  from  one 
street  car,  had  crossed  over  the 
street,  and  was  in  the  act  of  taking 
another  car  to  which  he  was  to 
transfer,  when  the  same  started  up 
and  threw  him  to  the  ground.  It 
was  there  held  that  he  was  a  pas- 
senger. In  Chicago  &  A.  R.  Co.  v. 
Winters,  175  111.  293,  51  N.  E.  901, 
the.  appellee  was  a  passenger  on  a 
stock  train.  When  that  train  stopped 
at  one  of  its  stations  appellee 
was  obliged  to  alight  from  the  ca- 
boose in  which  he  was  riding  in 
order  to  get  into  another  caboose 
which  was  to  be  attached  to  a  new 
train  more  than  a  block  north  of  the 
point  where  the  train  on  which  he 
was  riding  had  stopped.  When  he 
.  6  A.L.R.— 82. 


alighted  and  was  on  his  way  to  a 
lunch  counter  to  get  lunch,  and 
thereafter  to  take  the  other  caboose, 
he  was  struck  by  another  train  and 
injured.  It  does  not  appear  that  he 
was  walking  upon  a  platform  or  any 
part  of  the  appellant's  premises  pro- 
vided for  passengers  to  alight  from 
trains,  but  it  was  nevertheless  held 
that  the  relation  of  carrier  and  pas- 
senger continued. 

While  the  holdings  of  the  courts 
of  this  country  have  not  been  uni- 
form upon  this  question,  notably 
those  of  Massachusetts  and  Tennes- 
see holding  that  the  relation  of  car- 
rier and  passenger  ceases  where  one 
alights  from  a  car  in  a  public  street 
for  the  purpose  of  transfer  (Cream- 
er V.  West  End  Street  R.  Co.  156 
Mass.  320,  16  L.R.A.  490,  32  Am. 
St.  Rep.  456,  31  N.  E.  391 ;  Chatta- 
nooga Electric  R.  Co.  v.  Boddy,  105 
Tenn.  666,  51  L.R.A.  885,  58  S.  W. 
646,  8  Am.  Neg.  Rep.  555) ,  we  are 
of  the  opinion  that  the  weight  of 
authority  in  this  country  sustains- 
the  view  that  where,  as  here,  a  pas- 
senger who  is  making  a  continuous 
journey  alights  from  a  street  car 
for  the  purpose  of  making  a  trans- 
fer, the  relation  of 
carrier  and  passen-  SlTtu*^ 
ger  continues  while  J,'^"en'2Jjr* 
he  is  in  the  neces- 
sary act  of  making  said  transfer,  and 
that,  if  he  be  injured  through  the 
negligence  of  the  carrier  while  mak- 
ing such  transfer,  the  carrier  is  li- 
able. Keator  v.  Scranton  Traction 
Co.  191  Pa.  102,  44  L.R.A.  546,  71 
Am.  St.  Rep.  758,  43  Atl.  86,  6  Am. 
Neg.  Rep.  187;  Wilson  v.  Detroit 
United  R.  Co.  167  Mich.  107, 132  N. 
W.  762;  Colorado  Springs  &  C.  C. 
Dist.  R.  Co.  v.  Petit,  37  Colo. 
326,  86  Pac.  121,  20  Am.  Neg. 
Rep.  496;  Whilt  v.  Public  Serv- 
ice Corp.  76  N.  J.  L.  729,  72 
Atl.  420,  74  Atl.  568 ;  10  C.  J.  630. 

It  is  urged  by  defendants  in  error 
that  plaintiff  in  error  was  no  more 
a  passenger  than  was  another  man 
named  Burke,  who  had  alighted 
from  the  front  end  of  the  car  and 
was  injured  at  the  same  time.  This 
contention,  however,  overlooks  the 
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fact,  as  appears  from  the  record,  that 
Burke  had  finished  his  journey  and 
had  left  the  car.  There  is  no  doubt, 
under  all  the  authorities,  that  where 
a  passenger  alights 

refatToM."""'  °*  "1*0  **»e  public 
street  from  a  street 
car  at  the  end  of  his  journey  he 
ceases  to  be  a  passenger.  The  dis- 
tinction between  Burke  and  plaintiff 
in  error  lies  in  the  fact  that  the 
plaintiff  in  error  was  engaged  in  a 
continuous  journey,  while  Burke's 
journey,  so  far  as  the  carrier  was 
concerned,  had  ended.  As  was  held 
in  Chicago  City  R.  Co.  v.  Carroll, 
supra,  the  ticket  of  transfer  itself 
was  not  what  established  the  re- 
lation of  carrier  and  passenger,  but 
was  merely  the  evidence  of  the  fact 
that  plaintiff  in  error  was  engaged 
in  a  continuous  journey.  This  fact 
affords  the  test  whether  or  not  plain- 
tiff in  error  was  a  passenger,  and 
while  it  is  true  that  during  such 
transfer  the  carrier  could  exercise 
.  no  control  over  the  movements  of 
the  passenger,  so  as  to  render  the 
carrier  liable  in  case  of  injury  re- 
ceived from  some  other  source  than 
the  carrier,  still  that  fact  does  not 
change  the  relation  of  carrier  and 
passenger  in  the  case  of  such  trans- 
fer, nor  lessen  the  degree  of  care 
which  the  carrier  was  bound  to  use 
to  avoid  injury  to  such  passenger, 
through  the  negligence  of  its  own 
servants  or  agencies,  while  such 
passenger  is  engaged  in  the  neces- 
sary acts  of  such  transfer. 

The  next  question  involved  here 
is  whether  or  not  the  doctrine  of 
res  ipsa  loquitur  applies.  It  is  ad- 
mitted by  the  plaintiff  in  error  that 
it  does  not  apply  as  to  the  third  and 
fourth  counts,  in  that  they  contain 
special  charges  of  negligence,  but  it 
is  earnestly  urged  by  him  that  this 
doctrine  does  apply  to  the  first  and 
second  counts.  The  doctrine  of  res 
ipsa  loquitur  may  be  stated  thus: 
When  a  thing  which  has  caused  an 
injury  is  shown  to 
Ipsa  loqnitBi^  be  Under  the  man- 
5*A**rT«'*"*  agement  of  the 
party  charged  with 
negligence,  and  the  accident  is  such 


as  in  the  ordinary  course  of  things 
will  not  happen  if  those  who  have 
such  management  use  proper  care, 
the  accident  itself  affords  reasonable 
evidence,  in  the  absence  of  an  ex- 
planation by  the  parties  charged, 
that  it  arose  from  the  want  of  prop- 
er care.  Chicago  Union  Traction 
Co.  V.  Giese,  229  111.  260,  82  N.  E. 
232.  In  the  case  just  cited  the  first 
and  second  counts  of  the  declaration 
charged  that  the  defendant,  by  its 
servants,  carelessly,  improperly,  and 
negligently  drove  and  managed  a 
train  consisting  of  two  coaches,  so 
that  the  rear  car  struck  the  wagon 
of  the  plaintiff  in  which  he  was 
riding  and  thereby  he  received  the 
injury  complained  of.  In  liiose  two 
counts  the  charges  of  negligence 
were  held  to  be  general,  and  it  was 
held  that  the  doctrine  of  res  ipsa 
loquitur  applied.  The  same  rule  is 
laid  down  in  O'Callaghan  v.  Dell- 
wood  Park  Co.  242  111.  336, 26  LJRA. 
(N.S.)  1054,  134  Am.  St.  Rep.  331, 
89  N.  E.  1005,  17  Ann.  Cas.  407. 
The  charges  of  negligence  in  the 
first  two  counts  in  the  case  at  bar 
are  in  substantially  the  same  lan- 
guage as  those  in  Chicago  Union 
Traction  Co.  v.  Giese,  supra.  It  is 
charged  by  the  first  count  that  plain- 
tiff, without  fault  or  negligence  on 
his  part,  was  struck  by  and  run  in- 
to and  over  by  defendants,  who  then 
and  there  so  carelessly,  negligently, 
and  improperly  managed  and  oper- 
ated said  car  that  by  reason  thereof 
the  car  left  the  track  and  struck  and 
collided  with  the  plaintiff.  The  sec- 
ond count  charges  that  the  defend- 
ants so  carelessly,  negligently,  and 
improperly  managed  and  operated 
the  electric  car  that 
by  reason  there-  doetri>«  of  re« 
of  the  car  then  i'J.'JiilS^"'*" 
and  there  collided, 
struck,  and  ran  against  the  plaintiff. 
The  charges  of  negligence  in  these 
counts  were  general,  and  the  doc- 
trine of  res  ipsa  loquitur  applies. 
The  rule  is  that  negligence  is  never 
presumed,  but  that  the  circum- 
stances surrounding  the  case  where 
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the  maxim  of  "res  ipsa  loquitur"  ap- 
plies amount  to  evi- 
dence from  which 
the  facts  of  negli- 
gence may  be  found ; 
that  is,  in  a  case  within  the 
maxim  of  "res  ipsa  loquitur,"  proof 
of  the  circumstances  of  such  case 
and  of  the  injury  constitutes  a 
prima  facie  case  of  negligence,  and 
will  justify  a  verdict  unless  such 
prima  facie  case  is  overcome  by 
proof  showing  that  the  party 
charged  is  not  at  fault.  Chicago 
Union  Traction  Co.  v.  Giese,  supra; 
Chicago  Union  Traction  Co.  v.  New- 
miller,  215  111.  383,  74  N.  E.  410,  18 
Am.  Neg.  Rep.  380;  Chicago  City 
R.  Co.  V.  Rood,  163  Dl.  477,  54  Am. 
St.  Rep.  478,  45  N.  E.  288,  9  Am. 
Neg.  Cas.  240;  New  York,  C.  &  St. 
L.  R.  Co.  V.  Blumenthal,  160  111.  40, 
43  N.  E.  809;  Hart  v.  Washington 
Park  Club,  157  ni.9,29  L.R.A.  492, 
48  Am.  St.  Rep.  298,  41  N.  E.  620. 
The  burden  rested  upon  defendants 
in  error  to  overcome  the  presump- 
tion of  negligence  arising  from  the 
circumstances  in  this  case.  The 
record  contains  no  evidence  explain- 
ing the  cause  of  the  accident  or 
overcoming  the  presumption  of  neg- 
ligence. We  are  of  the  opinion, 
therefore,  that  the  plaintiff  in  error 
was  at  the  time  of  the  injury  a  pas- 
senger, to  whom  defendants  in  error 
owed  the  highest  degree  of  care,  and 
that,  under  the  first  and  second 
counts  of  the  declaration  and  the 
circumstances  in  this  case,  a  prima 
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goice  was  made  out 
under  the  doctrine 
-mevii^aeo.  o£  res  ipsa  loquitur. 
There  was  no  expla- 
nation of  why  the  injury  occurred. 
It  follows  that  there  was  no  evidence 
on  the  part  of  the  defendants  in  er- 
ror to  overcome  this  presumption, 
and  the  jury  were  therefore  justified 
in  returning  a  verdict  finding  de- 
fendants in  error  guilty  of  negli- 
gence. 

Defendants  in  error  also  complain 
of  the  admission  of  testimony 
offered  by  plaintiff  in  error  concern- 


ing the  danger  of  a  certain  opera- 
tion,   upon  the    ground    that  such 
operation    was    not    contemplated, 
UTfiring  that  under  the  rule  recog- 
nized in  this  state  the  dangers  of  an 
operation   not   con- 
templated   are    not  tfS::^lSmuiion 
elements    of    dam-  of  eviaence- 
ages.      We    are    of  JSTo',!""""' 
the    opinion,    how- 
ever, that  in  view  of  the  fact  that 
the  permanency  of  the  plaintiff's  in- 
jury is  not  disputed,  the  testimony 
could  only  affect  the  amount  of  the 
verdict,  and  that  under  the  circum- 
stances of  this  case  the  error  com- 
plained   of    should    not,    of    itself, 
reverse  the  judgment. 

It  is  also  urged  by  defendants  in 
error  that,  even  though  the  judg- 
ment of  the  appellate  court  be  re- 
versed, the  cause  should  be  remand- 
ed for  a  new  trial  under  the  Prac- 
tice Act  (Hurd's  Rev.  Stat.  1917, 
chap.  110) .  Under  the  views  of  this 
case    as    here    ex-  _,e,erMii- 

preSSed,        however,    aeceaalty  of  now 

the    contention    of  *'    " 
the  defendants  in  error  is  not  ap- 
plicable,  as   the   judgment  of  the 
trial  court  must  be  affirmed. 

Objections  are  also  urged  as  to 
instructions  given  to  the  jury,  but 
these  objections  appear  to  be  based 
principally  upon  the  theory  that 
plaintiff  in  error  was  not  a  passen- 
ger. Under  the  rule  as  stated  here 
the  instructions  are  not  open  to  ihis 
objection. 

The  appellate  court  erred  in  hold- 
ing that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply,  and  that 
plaintiff  in  error  was  not  a  passen- 
ger upon  defendants  in  error's  rail- 
way. 

The  judgment  of  the  Appellate 
Court  will  therefore  be  reversed, 
and  the  judgment  of  the  Circuyit 
Court  of  Cook  county  affirmed. 

Dunn,  Ch.  J.,  and  Cartwright,  J., 

dissenting: 

We  do  not  agree  with  the  conclu- 
sion that  the  plaintiff,  as  a  matter  of 
law,  was  a  passenger  while  walking 
on  the  public  street.  The  rule  of 
law  as  to  what  will  constitute  the 
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relation  of  passenger  and  carrier 
has  been  firmly  established  by  text- 
books and  decisions,  which  were 
carefully  reviewed  and  considered  in 
the  case  of  Chicago  &  E.  I.  B.  Co. 
V.  Jennings,  190  111.  478,  54  L.R.A. 
827,  60  N.  E.  818.  Upon  such  re- 
view and  consideration  it  was  said 
to  be  uniformly  held  that  the  con- 
dition must  be  such  that  the  pas- 
senger is  under  the  care  of  the 
carrier,  and  must  be  at  some  place 
under  the  control  of  the  carrier,  pro- 
vided for  passengers,  so  that  it  may 
exercise  the  high  degree  of  care  ex- 
acted from  it.  The  plaintiff,  having 
safely  alighted  from  the  defendant's 
car,  started  to  the  place  where  he 
expected  to  take  another  car,  and 
while  walking  on  the  street  was  not 
under  the  care  of  the  defendant, 
nor  on  any  place  provided  for  pas- 
sengers, or  using  any  of  the  facili- 
ties furnished  for  passengers,  but 
was  exercising  his  right  as  one  of 
the  general  public  by  crossing  the 
street,  as  he  lawfully  might.  In  the 
Jennings  Case  the  doctrine  of  the 
Massachusetts  court,  which  is  now 
abandoned,  was  indorsed  and  adopt- 
ed. This  court  has  never  decided 
that  the  relation  of  carrier  and  pas- 
senger existed  under  the  facts  of 
this  case.  In  Chicago  &  A.  R.  Co. 
V.  Winters,  175  111.  293,  51  N.  E. 
901,  the  plaintiff  was  accompanying 
his  carload  of  sheep  to  Chicago,  and 
at  Bloomington  the  car  was  placed 
in  another  train  being  made  up  for 
Chicago.  The  plaintiff  was  walking 
on  the  east  side  of  the  freight  train 
toward  the  switchyards  on  the 
grounds  of  the  railroad  company,  in- 
tending to  continue  his  journey  in 
the  caboose  of  the  new  train.  There 
is  no  resemblance  between  this  case 
and  that  of  North  Chicago  Street 
R.  Co.  V.  Kaspers,  186  111.  246,  57 
N.  E.  849,  8  Am.  Neg.  Rep.  28,  ex- 
cept that  the  plaintiff  had  a  trans- 
fer ticket.  That  ticket  entitled  him 
to  ride  on  the  cable-car  line  to  his 
destination,  and  he  had  got  on  the 
step  at  the  front  end  of  the  car,  and 
was  stepping  up  on  the  front  plat- 
form, when  the  speed  of  the  train 
was  increased,  and  he  fell  off  and 


suffered  the  injury  for  which  he 
sued.  In  Chicago  City  R.  Co.  v. 
Carroll,  206  111.  318,  68  N.  E.  1087. 
a  trolley  pole  on  the  Wentworth 
avenue  car,  from  which  the  plaintiff 
had  alighted  or  was  alighting,  fell 
from  that  car  and  struck  hun  on 
the  head.  He  had  not  got  away  in 
safety  from  the  car,  as  the  plaintiff 
had  in  this  case,  in  which  the  plain- 
tiff was  not  within  the  care  or  con- 
trol of  the  defendant  or  on  a  place 
provided  for  passengers,  and  there- 
fore was  not  a  passenger.  Illinois 
C.  R.  Co.  V.  O'Keefe,  168  111.  115,  39 
L.R.A.  148,  61  Am.  St.  Rep.  68,  48 
N.  E.  294,  4  Am.  Neg.  Rep.  48. 

Upon  the  trial  of  an  issue  of  fact 
the  plaintiff  obtained  a  verdict  and 
judgment  for  $5,500,  and  the  de- 
fendant appealed  to  the  appellate 
court,  which  held  that  the  plaintiff 
was  not  a  passenger,  that  the  doc- 
trine of  res  ipsa  loquitur  was  not 
applicable  to  the  pleadings  in  the 
case,  and  that  the  trial  court  com- 
mitted errors  of  law  as  to  both  those 
questions.  For  such  errors  the  judg- 
ment was  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  a 
new  trial.  The  plaintiff  then  stated 
that  he  had  relied  upon  the  doctrine 
of  res  ipsa  loquitur,  and  would  be 
unable  to  produce  further  evidence 
of  the  special  negligence  upon  an- 
other trial,  and  moved  the  court  to 
reverse  the  cause  without  remand- 
ing, which  was  done.  If  the  appel- 
late court  was  wrong  both  upon  the 
question  whether  the  plaintiff  was  a 
passenger  and  also  whether  the  doc- 
trine of  res  ipsa  loquitur  applied, 
that  fact  does  not  justify  an  affirm- 
ance of  the  judgment  of  the  trial 
court.  If  plaintiff  was  a  passenger, 
that  fact  would  not  entitle  him  to  a 
verdict  for  every  injury  sustained, 
but  would  only  affect  the  degree  of 
care  exacted  by  law  from  the  de- 
fendant. The  doctrine  of  res  ipsa 
loquitur  is  that,  when  a  thing  which 
has  caused  an  injury  is  shown  to  be 
under  the  management  of  the  party- 
charged  with  negligence,  and  the  ac- 
cident is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if 
those  who  have  the  management  use 
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proper  care,  the  accident  itself  af- 
fords reasonable  evidence,  in  the  ab- 
sence of  an  explanation  of  the  party 
charged,  that  it  arose  from  the 
want  of  proper  care.  It  is  but  a  rule 
of  evidence,  under  which  a  charge 
of  negligence  is  established  prima 
fad*  by  proof  of  facts  within  the 
rule,  and  which  will  justify  a  ver- 
dict unless  the  prima  facie  case  is 
met  by  proof  showing  that  the  car- 
rier was  not  at  fault.  Chicago  Union 
Traction  Ck>.  v.  Giese,  229  III.  260,  82 
N.  E.  282.  On  the  trial  the  defend- 
ant introduced  evidence  that  the 
switch  which  carried  the  rear  trucks 
around  to  the  west  was  in  proper 
condition,  that  there  had  never  been 
any  trouble  with  it,  and  that  an 
examination  immediately  after  the 
accident  showed  nothing  the  matter 
with  it  The  fact  that  the  front 
trucks  passed  over  the  switch  in  the 
usual  way  tended  to  prove  that  the 
rear  trucks  swinging  around  was 
caused  by  some  condition  which  the 
defendant  was  not  bound  to  antici- 
pate.   The  defendant  also  offered 


evidence  that  the  running  apparatus 
and  equipment  of  the  car  were  all 
in  good  condition  and  not  defective, 
and  had  been  running  since  5:30 
that  morning  without  any  indication 
of  anything  wrong.  If  the  appel- 
late court  was  right  in  holding  that 
the  trial  court  misapplied  the  law, 
it  was  the  duty  of  the  appellate  court 
to  remand  the  cause  for  another 
trial,  at  which  such  errors  could  be 
corrected.  The  plaintiff  could  not 
deprive  the  defendant  of  the  right 
to  present  on  another  trial  any  evi- 
dence it  might  have  to  relieve  itself 
from  the  charge  of  negligence,  by 
stating  to  the  appellate  court  that  he 
would  be  unable  to  produce  further 
evidence  of  special  negligence  upon 
such  trial.  This  court  cannot  de- 
cide questions  of  fact  in  controversy, 
and  on  a  review  of  the  judgment  of 
the  appellate  court  has  merely  held 
that  that  court  was  wrong  in  its 
rulings  on  questions  of  law. 

Petitiofi    for    rehearing    denied, 
October  9,  1919. 


ANNOTATION. 


Statin  aa  street  car  passenger  of  person,  transferring  from  one  car  to  anodier. 


I.  Introductory,  1301. 
II.  Majority  rule: 

a.  Rule  stated,  1801. 

b.  Application  of  rule,  1802. 
III.  Minority  rule,  1304. 

/.  Introductorif. 

This  note  is  confined  to  a  consider- 
ation of  the  decisions  discussing  the 
status  of  street  car  passengers  while 
transferring,  and  does  not  include 
those  cases  dealing  with  the  status  of 
passengers  transferring  from  steam, 
elevated,  or  subway  trains.  The  cases 
are  also  excluded  which  discuss  at 
what  time  the  status  of  a  passenger 
terminates  after  leaving  the  car, 
where  there  is  no  intention  of  trans- 
ferring. 

II.  Majority  rula. 
a.  Bule  stated. 

The  weight  of  aathority  is  to  the 
effect  that,  when  a  passenger  who  is 
making  a  continuous  journey  alights 


from  a  street  car  for  the  purpose  of 
making  a  transfer,  the  relation  of  car- 
rier and  passenger  continues  while  he 
is  in  the  necessary  act  of  making  the 
transfer,  and  the  carrier  owes  to  him 
the  same  high  degree  of  care  which  it 
owes  to  passengers  on  board  of  its 
cars. 

Coloradoi — Colorado  Springs  &  C.  C. 
Dist.  R.  Co.  V.  Petit  (1906)  37  Colo. 
3^,  86  Pac.  121,  20  Am.  Neg.  Kep. 
496. 

Connecticat. — ^Baldwin  v.  Fair  Hav- 
en &  W.  R.  Co.  (1897)  68  Conn.  567, 87 
Atl.  418,  2  Am.  Neg.  Rep.  808. 

Distriet  of  Columbia.  —  Washington 
it  O.  R.  Co.  V.  Patterson  (1896)  9  App. 
D.  C.  428. 

IlUnois. — Chicago  City  R.  Co.  v.  Car- 
roll (1903)  206  111.  318,  68  N.  E.  1087. 
And  see  the  reported  case,  Feldman 
V.  Chicacm)  R.  Co.  ante,  1291). 

Indiana.-M?itizens'  Street  R.  Co.  v. 
Merl   (1893)    134  Ind.  609.  33  N.  E. 
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1014,  3  Am.  Neg.  Cas.  287;  Louisville 
&  S.  L  Traction  Co.  v.  Walker  (1911) 
177  Ind.  38,  97  N.  E.  151. 

Kanaas.  —  Koran  v.  Metropolitan 
Street  R.  Co.  85  Kan.  707, 118  Pac.  875. 

Michigan. — Wilson  v.  Detroit  United 
R.  Co.  (1911)  167  Mich.  107,  132  N. 
W.  762. 

Missooii.  —  Wood  v.  Metropolitan 
Street  R.  Co.  (1904)  181  Mo.  433,  81 
S.  W.  152. 

New  Jersey. — ^Walger  v.  Jersey  City 
H.  &  P.  Street  R.  Co.  (1904)  71  N.  J. 
L.  356,  59  Atl.  14,  17  Am.  Neg.  Rep. 
322;  Whilt  v.  Public  Service  Corp. 
(1908)  76  N.  J.  L.  729,  72  Atl.  420,  74 
Atl.  568. 

New  York.  —  Miller  v.  Brooklyn 
Heights  R.  Co.  (1908)  124  App.  Div. 
537,  108  N.  Y.  Supp.  960. 

North  Carolina. — Clark  v.  Durham 
Traction  Co.  (1905)  138  N.  C.  77,  107 
Am.  St.  Rep.  526,  50  S.  E.  518. 

Pennsylvania. — ^Keator  v.  Scranton 
Traction  Co.  (1899)  191  Pa.  102,  44 
L.R.A.  546,  71  Am.  St.  Rep.  758,  48  Ati. 
86,  6  Am.  Neg.  Rep.  187. 

Washington.  —  Cameron  ▼.  Union 
Trunk  Line  (1895)  10  Wash.  507.  39 
Pac.  128,  7  Am.  Neg.  Cas.  96;  Bugge 
V.  Seattle  Electric  Co.  (1909)  64  Wash. 
483,  103  Pac.  824. 

West  YTrginia.— Killmyer  v.  Wheel- 
ing Traction  Co.  (1913)  72  W.  Va.  148, 
48  L.R.A.(N.S.)  683,  77  S.  E.  908,  Ann. 
Cas.  1915C,  1220. 

b.  ApplicaUon  of  rule. 
In  Colorado  Springs  &  C.  C.  Dist.  R. 
Co.  V.  Petit  (1906)  37  Colo.  326,  86 
Pac.  121,  20  Am.  Neg.  Rep.  496,  it  ap- 
peared that  the  plaintiff,  a  passenger 
on  the  defendant's  line,  was  directed  to 
change  from  one  car  to  another. 
While  so  doing,  he  fell  in  the  darkness 
and  was  injured.  The  court  said: 
"The  relation  of  carrier  and  passenger 
existed  between  plaintiff  and  defend- 
ant when  he  was  passing  from  one  car 
to  the  other,  and  it  was  the  duty  of 
defendant  to  use  reasonable  care  to 
have  the  way  over  which  plaintiff  was 
to  pass  in  a  reasonably  safe  condi- 
tion." 

In  Baldwin  v.  Fair  Haven  &  W.  R. 
Co.  (1897)  68  Conn.  567,  37  Atl.  418,  2 
Am.  Neg.  Rep.  308,  it  appeared  that  the 
plaintiff,  while  alighting  from  one  car 


to  transfer  to  another,  was  pushed 
from  the  platform  and  injured.  The 
court  said:  "In  testing  the  legal  suffi- 
ciency of  these  averments,  it  must  be 
remembered  that  Mrs.  Baldwin,  while 
stepping  down  from  the  car  in  which 
she  had  been  riding,  was  still  a  pass- 
enger of  the  defendant.  That  transfer 
was  a  part  of  her  trip,  for  the  whole 
of  which  the  defendant  had  agreed  to 
convey  her  in  safety,  and  because  she 
was  so  a  passenger  the  duty  of  the 
defendant  to  protect  ber  from  danger 
continued." 

In  Washington  &  G.  R.  Go.  v.  Patter- 
son (1896)  9  App.  D.  C.  423,  it  was 
held  that  the  relation  of  passenger  and 
carrier  had  not  ceased  where  the 
plaintiff  was  a  passenger  of  one  of  de- 
fendanf's  cars  and,  obtaining  a  trans- 
fer, attempted  to  board  the  second  car, 
when  she  was  thrown  and  injured  by 
reason  of  the  car  starting. 

In  Chicago  City  R.  Co.  v.  Carroll 
(1903)  206  m.  818,  68  N.  E.  1087,  it 
appeared  that  the  plaintiff  left  one  of 
the  defendant's  cars  to  transfer  to 
another,  and  while  passing  behind  the 
car  the  trolley  pole  fell  from  the  car, 
seriously  injuring  him.  The  court 
held  that  the  defendant  company  was 
liable,  as  the  passage  was  a  continuous 
one. 

In  the  reported  case  (Feljdman  ▼. 
Chicago  R.  Ck>.  ante,  1291),  it  is  held 
that  the  relation  of  carrier  and  pas- 
senger continues  while  the  latter  is 
transferring,  and  that  the  carrier  is 
liable  for  any  injury  it  may  inflict  on 
the  passenger  at  that  time. 

In  Citizens'  Street  R.  Co.  T.  Merl 
(1893)  134  Ind.  609,  33  N.  E.  1014,  8 
Am.  Neg.  Cas.  287,  it  appeared  that 
the  plaintiff  was  injured  while  trans- 
ferring as  a  passenger  from  one  car  to 
another,  on  the  defendant's  line  of 
street  railway,  ^he  court,  after  dis- 
cussing the  degree  of  care  to  be  exer- 
cised by  a  carrier  of  passengers,  said : 
"The  appellee  in  this  case  was  a  pas- 
senger on  appellant's  line  of  street 
railway,  and  was  doing  just  what  was 
required  of  him  to  complete  his  joar- 
ney.  He  was  making  a  necessary 
change  of  cars  at  a  point  where,  and 
in  the  manner  that,  a  vast  number  of 
passengers  were  transferred  each  day. 
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and  the  company  was  bound  to  use  the 
degree  of  care  incumbent  upon  a  com- 
mon carrier  of  passengers,  in  guarding 
against  injury  and  for  the  security  of 
the  passengers." 

In  Louisville  &  S.  I.  Traction  Co.  v. 
Walker  (1911)  177  Ind.  38,  97  N.  E. 
151,  an  action  was  brought  for  person- 
al injuries.  It  appeared  that  the 
plaintiff,  while  riding  on  defendant's 
line,  was  required  to  transfer  from 
one  car  to  another  by  reason  of  repairs 
in  progress  on  defendant's  line,  and 
while  so  transferring  fell  and  was  in- 
jured. The  court  held  the  defendant 
to  be  liable. 

In  Koran  v.  Metropolitan  Street  R. 
Co.  (1911)  85  Ean.  707,  118  Pac.  875, 
it  appeared  that  the  plaintiff  was 
transferring  on  the  defendant's  line  of 
street  railway,  and  had  mounted  the 
steps  of  the  car  to  which  he  had  trans- 
ferred, when  he  was  struck  by  a  car 
on  the  next  track.  The  court  said: 
"There  is  no  doubt  that  the  plaintiff 
was  a  passenger  and  entitled  to  the 
protection  due  a  passenger." 

In  Wilson  v.  Detroit  United  R.  Co. 
(1911)  167  Mich.  107,  132  N.  W.  762, 
it  appeared  that  the  plaintiff,  while 
transferring  at  one  of  the  regular 
transfer  points  on  the  line  of  defend- 
ant's railway,  was  struck  and  injured. 
The  plaintiff  was  blind,  and  the  court 
held  that,  while  the  relation  of  passen- 
ger and  carrier  had  not  ceased,  the 
plaintiff  could  not  recover  because  of 
his  contributory  negligence. 

In  Wood  V.  Metropolitan  Street  R. 
Co.  (1904)  181  Mo.  433,  81  S.  W.  152, 
it  appeared  that  the  defendant,  a 
street  railway  company,  maintained  a 
platform  at  one  of  the  transfer  points, 
where  passengers  could  wait  for  their 
car.  The  platform  collapsed  while  the 
plaintiff  was  on  it,  and  she  was  seri- 
ously injured.  The  court  said :  "Bear- 
ing the  relation  which  plaintiff  did  to 
the  defendant,  having  purchased  a 
through  ticket  to  Independence,  and 
required,  as  she  was,  to  transfer  at  the 
Fifteenth  street  station  to  get  on  the 
electric  car, -and  in  so  doing  to  go  upon 
defendant's  platform  provided  for  that 
purpose,  she  was  entitled  to  the  care 
which  defendant  owed  to  a  passenger." 

In  Walger  v.  Jersey  City,  H.  &  P. 


Street  R,  Co.  (1904)  71  N.  J.  L.  356,  59 
Atl.  14,  17  Am.  Neg.  Rep.  322,  it  ap- 
peared that  the  plaintiff  was  a  pas- 
senger upon  one  of  the  defendant  com- 
pany's cars.  He  disembarked  from 
that  car  for  the  purpose  of  transfer- 
ring to  another  car  of  the  company,  a 
ticket  enabling  him  to  do  so  having 
been  furnished  him  on  the  car  upon 
which  he  first  took  passage.  The  point 
at  which  he  alighted  was  the  proper 
transfer  point.  After  getting  off  the 
first  car,  and  as  he  was  about  to  cross 
over  to  the  other  car,  or  while  he  was 
doing  80,  the  car  which  he  had  left 
started  to  go  around  what  was  de- 
scribed in  the  case  as  "the  loop,"  and 
its  rear  end  struck  him,  knocked. him 
down,  and  injured  him.  It  was  held 
that  the  relation  of  passenger  and  car- 
rier had  not  ceased. 

In  Whilt  V.  Public  Service  Corp. 
(1908)  76  N.  J.  L.  729,  72  Atl.  420,  74 
Atl.  568,  it  appeared  that  the  defend- 
ant, as  a  common  carrier,  undertook  to 
transport  the  plaintiff  from  Merchant- 
ville  to  Westmont  on  its  trolley  cars, 
and  in  order  to  carry  out  this  under- 
taking it  was  necessary  to  transfer  the 
plaintiff  from  one  car  to  another;  to 
accomplish  this  he  was  required  to 
leave  the  first  car  ^at  Market  and 
Seventh  streets,  in  the  city  of  Camden, 
and  walk  along  the  latter  street  to 
Federal  street,  at  which  point  he 
would  meet  another  of  defendant's 
trolley  cars,  on  which  he  expected  to 
be  carried  to  his  destination.  The 
plaintiff  left  the  ear  at  Seventh  street, 
and  immediately  started  to  pass  be-, 
hind  it,  in  order  to  reach  the  side- 
walk, but  80  near  that  he  struck  a 
fender  which  projected  from  the  rear 
of  the  car  a  distance  of  about  4  feet, 
and  fell  into  it,  and  was  injured.  The 
court  held  that  the  plaintiff  was  a  pas- 
senger at  the  time  of  the  accident. 

In  Miller  v.  Brooklyn  Heights  R.  Co. 
(1908)  124  App.  Div.  637,  108  N.  Y. 
Supp.  960,  it  appeared  that  the  plain- 
tiff was  a  passenger  on  the  front  plat- 
form of  one  of  the  defendant's  cars, 
and  on  paying  his  fare  demanded  a 
transfer,  and  was  promised  one  by  the 
conductor.  On  reaching  his  transfer 
point  the  passenger  left  the  car  from 
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the  front  platform,  and  walked  to  the 
rear  platform,  where  he  was  assaulted 
by  the  conductor.  It  was  held  that  the 
passensrer  had  not  lost  his  status  by 
alighting,  and  that  the  company  was 
liable  for  the  assault  by  its  servant. 

In  Clark  v.  Durham  Traction  Co. 
(1905)  188  N.  C.  77,  107  Am.  St.  Rep. 
526,  50  S.  E.  618,  it  appeared  that  the 
plaintiff  was  transferring  on  defend- 
ant's line  from  one  car  to  another,  and 
while  so  doing  was  injured  by  reason 
of  the  car  which  he  was  boarding  be- 
ing prematurely  started.  The  court 
followed  the  general  rule  in  holding 
that  the  relation  of  passenger  and  car- 
rier had  not  ceased,  saying:  "These 
facts  plainly  make  him  a  passenger." 

In  Keator  v.  Scranton  Traction  Go. 
(1899)  191  Pa.  102,  44  L.R.A.  646,  71 
Am.  St.  Rep.  758,  48  Atl.  86,  6  Am.  Neg. 
Rep.  187,  it  appeared  that  the  plain- 
tiff transferred  on  the  defendant's  line, 
and  after  leaving  one  car  walked  a 
block  to  her  point  of  transfer,  and 
while  boarding  the  second  car  she  was 
hit  by  a  piece  of  the  trolley  pole  and 
injured.  The  court,  holding  the  de- 
fendant liable,  said :  "Surely,  in  such 
situation,  under  such  circumstances 
the  carrier's  duty  to  her  was  what  it 
owed  to  a  passenger." 

In  Cameron  t.  Union  Trunk  Line 
(1895)  10  Wash.  507,  39  Pac.  128,  7 
Am.  Neg.  Cas.  96,  it  was  held  that  a 
recovery  could  be  had  where  the  plain- 
tiff was  injured  while  transferring 
from  one  car  to  another  on  defendant's 
line.  It  was  said:  "Undoubtedly  the 
negligence  of  the  appellant  lay  in  the 
fact  that  the  motorman,  without  wait- 
ing for  the  conductor  to  return  to  the 
rear  of  the  car,  which  was  suddenly 
converted  into  the  front,  started  the 
car  back  at  its  ordinary  speed;  and, 
no  one  being  there  to  give  warning  or 
stop  the  car,  the  respondent  was  taken 
by  surprise  and  run  down  before  she 
had  time  to  consider  any  means  of 
escape.  Considering  the  fact  that  the 
jury  had  before  it  competent  evidence 
of  the  almost  universal  method  of 
transferring  passengers  at  this  point, 
we  think  it  no  error  to  hold  it  to  be 
the  duty  of  the  carrier  to  maintain 
a  lookout  when,  upon  an  exceptional 
occasion,  it  proposed  to  back  up  its 


car,  with  knowledge  that  there  were 
passengers  to  be  transferred,  and  who 
were  likely  to  proceed  toward  the  elec- 
tric car  in  the  usual  way." 

In  Bugge  V.  Seattle  Electric  Co. 
(1909)  64  Wash.  483,  103  Pac.  824,  it 
appeared  that  the  plaintiff  to<^  pas- 
sage on  one  of  the  defendant's  cars. 
Before  reaching  her  destination  the 
car  was  stopped  at  a  trestle,  and  the 
passengers  were  informed  that  no  car 
would  cross  the  trestle  because  of  a 
washout,  and  they  could  either  walk 
across  and  take  a  car  at  the  other  end, 
or  go  around  another  way.  Plaintiff 
elected  to  transfer  and  walk  across  the 
trestle,  and  while  doing  so  was  run 
down  by  another  of  defendant's  cars 
and  seriously  injured.  The  court  held 
that  the  plaintiff  was  a  passenger  at 
the  time  of  the  injury,  and  held  the 
defendant  liable. 

In  Killmyer  v.  Wheeling  Traction 
Co.  (1918)  72  W.  Va.  148,  48  L.RJ^ 
(N5.)  683,  77  S.  E.  908,  Ann.  Cas. 
1915C,  1220,  it  appeared  that  the 
plaintiff  was  a  passenger  on  defend- 
ant's traction  lines,  and  as  such  en- 
titled to  transportation  from  Mounds- 
ville  to  Wheeling,  he  having  paid  the 
necessary  fare  for  the  trip.  On  the 
arrival  of  the  car  at  an  intermediate 
point,  those  in  charge  thereof,  finding 
the  tracks  submerged  by  reason  of  a 
freshet,  directed  the  plaintiff  and  other 
passengers  to  alight  and  to  proceed  on 
foot  by  a  way  designated  by  the  em- 
ployees to  another  of  the  defendant's 
cars,  then  or  soon  to  arrive  at  a  point 
on  its  lines  beyond  the  obstruction, 
which  would  carry  them  to  their  des- 
tination without  further  charge. 
While  transferring  to  the  second  car 
the  plaintiff  was  injured,  and  it  was 
held  that  the  relation  of  passsenger 
and  carrier  had  not  ceased,  and  that 
the  defendant  was  liable. 

III.  Mtnorltif  rule. 

In  at  least  two  jurisdictions  the  rule 
obtains  that  the  relation  of  passenger 
and  carrier  ceases  when  a  transferring 
passenger  leaves  the  first  car,  and  is 
not  resumed  until  he  enters  the  second 
ear,  or  that  the  carrier  is  only  required 
to  exercise  reasonable  care  towards 
the  passenger  while  transferring,  and 
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not  the  hiffh  degree  which  is  necessary 
when  the  passenger  is  aboard  the  car. 
Powers  V.  Old  Colony  Stseet  R.  Co. 
(1909)  201  Mass.  66,  87  N.  E.  192; 
Niles  V.  Boston  Elev.  R.  Co.  (1917)  226 
Mass.  670,  114  N.  E.  780;  Finseth  t. 
City  &  Suburban  R.  Co.  (1897)  82  Or. 
1,  89  LJR.A.  617,  61  Pac.  84,  3  Am. 
Neg.  Rep.  464. 

In  Powers  v.  Old  Colony  Street  R. 
Co.  (Mass.)  supra,  it  appeared  that  the 
plaintiff  was  injured  while  changing 
from  one  car  to  another  on  the  defend- 
ant's line,  which  was  rendered  neces- 
sary by  the  work  of  the  municipal 
authorities  in  abolishing  a  grade 
crossing.  The  trial  judge  ruled  that  the 
plaintiff  was  not  a  passenger  while 
passing  from  one  ear  to  another.  The 
court,  in  passing  on  this  ruling,  said: 
"It  is  questionable  whether  there  was 
not  evidence  from  which  the  jury 
might  have  found  that  the  relation  of 
passenger  and  carrier  was  continued 
while  the  passengers  were  passing 
from  one  car  to  the  other.  However 
that  may  be,  there  was  evidence  that 
the  defendant  voluntarily  provided 
and  pointed  out  a  way  for  them,  over 
which  it  invited  them  to  pass,  and 
thereby  assumed  an  obligation  to  make 
reasonable  provision  for  their  safety, 
having  reference  to  existing  condi- 
tions. .  .  .  Whether  the  defendant 
properly  performed  its  duty  to  make 
reasonable  provision  for  the  safety  of 
the  plaintiff,  in  view  of  its  implied  in- 
vitation to  walk  across  private  land, 
was  a  question  of  fact  for  the  jury. 
It  was  for  them  to  consider  all  the 
circumstances  of  the  case  and  deter- 
mine what  was  reasonable." 

In   Niles   v.   Boston   Elev.   R.   Co. 


(1917)  226  Mass.  570,  114  N.  E.  730, 
it  appeared  that  the  plaintiff  was  a 
passenger  on  one  of  defendant's  cars, 
and  it  was  necessary  for  her  to  trans- 
fer to  reach  her  destination.  While 
so  doing  she  was  struck  and  injured  by 
the  car  from  which  she  had  alighted. 
It  was  held  that  the  relation  of  passen- 
ger and  carrier  had  ceased,  the  court 
saying:  "The  plaintiff,  when  injured, 
was  not  on  the  defendant's  premises, 
nor  at  a  station  or  platform  in  use  for 
the  purpose  of  transferring  passen- 
gers and  within  the  control  of  the  car- 
rier; nether  was  she  under  its  direc- 
tion and  within  its  care.  She  was 
upon  a  public  highway,  where  she  was 
exposed  to  dangers  not  caused  by  the 
defendant.  In  passing  from  one  car 
to  the  other  she  could  go  on  either 
side  of  the  car,  she  could  choose  her 
own  way,  and  her  movements  were  en- 
tirely under  her  own  guidance.  While 
so  walking  on  a  public  highway  and 
in  transferring  from  one  car  to  the 
other  as  a  matter  of  law,  she  was  not 
a  passenger." 

In  Finseth  v.  City  &  Suburban  R.  Co, 
(Or.)  'supra,  it  appeared  that  a  portion 
of  the  defendant's  line  "was  submerged 
by  water,  and  a  temporary  sidewalk 
was  erected  over  the  flooded  street  so 
that  passengers  Qiight  transfer  to  an- 
other car  by  crossing  on  the  temporary 
'  sidewalk.  The  plaintiff,  while  trans- 
ferring in  this  manner,  fell  on  the  walk 
and  was  injured.  The  court  held  that 
it  was  the  duty  of  the  defendant  to 
maintain  the  walk  in  a  reasonably  safe 
condition,  but  that  it  did  not  owe  the 
passenger  that  degree  of  care  which 
it  is  incumbent  upon  the  defendant  to 
exercise  while  in  the  car.     E.  C.  B. 


DAVID  MACKENZIE  et  al. 

V. 

FRANK  M.  PAULI  COMPANY,  Appt 

iUcMgan  Supreme  Court  — October  0,  1919. 

(207  Mich.  456,  174  N.  W.  161.) 

Highway  —  right  to  display  goods  upon. 

1.  A  merchant,  trader,  or  manufacturer  has  no  right  to  nse  any  part 
of  the  highway  for  the  deposit,  exhibit,  or  sale  of  his  goods,  nor  can  he 
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keep  goods  or  teams  standing  upon  the  highway  for  any  considerable  por- 
tion of  time,  to  the  inconvenience  of  the  public. 

[See  note  on  this  question  beginning  on  page  1S14.] 


Injunction  —  against  nanufactory  — 
unlawful  use  of  street. 

2.  A  manufactory  should  not  be  en- 
joined because  the  adjoining  highway 
is  used  for  storing  materials  and 
wagons  to  the  exclusion  of  its  use  by 
the  public  generally,  if  such  use  is  not 
an  essential  part  of  the  business. 

[See  13  R.  C.  L.  216,  220.] 
—  against  legitimate  business. 

3.  The  conducting  of  a  lawful  busi- 
ness upon  unrestricted  private  prop- 
erty should  not  be  enjoined,  except  as 
a  last  resort  to  restrain  an  otherwise 
unavoidable  nuisance  existing  in  vio- 
lation of  the  rights  of  the  complaining 
party, 

[See  20  R.  C.  L.  438.] 
—inconvenience  of  neighbors. 

4.  Injunction  will  not  lie  against  a 
woodworking  business  which,  when 
properly  conducted,  is  not  unhealthy  or 
disagreeable  and  offensive  to  persons 
generally,  because  it  is  not  acceptable 
as  a  near  neighbor  to  the  complaining 
party,  and  may  produce  some  discom- 
fort or  inconvenience  to  those  near  by. 

[See  20  R.  C.  L.  488.] 
—to  banish  business  from  block. 

6.  Injunction  will  not  lie  to  banish 
business  from  a  city  block  at  the  in- 
stance of  persons  iifVesting  in  unre- 
stricted property  after  the  business  had 
been  established. 

[See  20  R.  C.  L.  495.] 


Nuisance  —  act  of  employees. 

6.  The  congregating  of  employees  of 
a  factory  in  an  adjoining  alley,  and 
their  use  of  loud,  profane,  and  indecent 
language  to  the  annoyance  of  the  occu- 
pants of  neighboring  property,  is  a 
nuisance. 

[See  20  R.  C.  L.  428.] 
Injunction  —  against  use  of  whistle 
in  factory. 

7.  Injunction  lies  against  the  sound- 
ing of  a  gong  or  whistle  in  a  factory 
to  indicate  the  starting  or  stopping  of 
work,  and  for  other  purposes,  and  the 
use  of  machinery  making  load  penetrat- 
ing noises,  to  the  annoyance  of  neigh- 
boring property  owners. 

[See  20  R.  C.  L.  428,  446;]  see  also 
annotation  4  A.  L.  R.  1843. 

—  against  sawdust. 

8.  Injunction  lies  against  permitting 
sawdust  and  other  light  refuse  to  escape 
from  a  factory  to  the  annoyance  of 
neighboring  property  owners. 

[See  20  R.  C.  L.  447,  448;]  see  also 
annotation  3  A.L.R.  312. 

—  elimination  of  offensive  portions  of 
business. 

9.  The  operation  of  a  factory  will  not 
be  enjoined  merely  because  some  por- 
tions of  its  operation  constitute  a  nui- 
sance, if  the  offensive  portions  can  be 
eliminated. 

[See  20  R.  C.  L.  481.] 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Wayne 
County  in  Chancery  (Gilday,  J.)  in  favor  of  plaintiffs  in  a  suit  brought 
to  enjoin  defendant  from  maintaining  and  operating  a  mill  and  lumber- 
yard in  the  vicinity  of  plaintiffs'  property.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Sherman  D.  Callender  and      Mich.  295,  L.R.A.1918A,  826,  164  N.  W. 


T.  A.  E.  Weadock  for  appellant. 

Messrs.  Oxtoby  &  Wilkinson,  and 
Oscar  C.  Hull,  for  appellees: 

Defendant's  mill  is  a  nuisance. 

Grand  Rapids  v.  Weiden,  97  Mich. 
82,  56  N.  W.  233;  Baker  v.  Bohannan, 
69  Iowa,  60,  28  N.  W.  435;  Robinson 
V.  Baugh,  31  Mich.  290;  McMorran  v. 
Fitzgerald,  106  Mich.  649,  58  Am.  St. 
Rep.  611,  64  N.  W.  569;  People  v.  De- 
troit White  Lead  Works,  82  Mich.  471, 
9  L.R.A.  722,  46  N.  W.  735;  Whittemore 
V.  Baxter  Laundry  Co.  181  Mich.  664, 
62  L.R.A.(N.S.)  930,  148  N.  W.  437, 
Ann.  Cas.  1916C,  818;  Saier  v.  Joy,  198 


507. 

Steere,  J.,  delivered  the  opinion  of 

the  court: 

The  above-named  twelve  plaintiffs 
are  separate  owners  and  occupants 
of  lots  in  the  eastern  part  of  the  city 
of  Detroit,  Michigan,  either  within 
the  territory  bounded  by  Van  Dyke, 
Lafayette,  Shipherd,  and  Agnes  ave- 
nues, in  said  city,  or  in  the  immedi- 
ate vicinity  thereof,  and  have 
united  in  this  bill  of  complaint  to 
obtain  an  injunction  for  abatement 
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of  a  private  nuisance  they  charge 
defendant  has  developed  and  is 
maintaining  in  said  territory,  to 
their  annoyance  and  damage. 

The  Frank  M.  Pauli  Company,  de- 
fmdant,  is  a  corporation  engaged 
In  gen^^  contracting,  principally 
confined  to  carpenter  contracts  and 
woodwork,  in  connection  with  which 
it  maintains  and  operates  on  lots  in 
the  above-bounded  block,  fronting 
on  Shipherd  avenue,  about  halfway 
between  Agnes  and  Lafayette,  a 
lumberyard  and  planing  mill,  or 
"interior  trim  factory,"  as  defend- 
ant prefers  to  name  the  mill  portion 
of  the  plant.  The  relief  asked  in 
pKintiffs'  bill  and  granted  by  the 
trial  court  is  an  injunction  perpetu- 
ally and  absolutely  restraining  de- 
fendant from  "maintaining  its  mill 
and  lumberyard  on  the  land  where 
it  is  situated,  and  from  operating 
its  mill  and  using  the  property  for 
the  purpose  of  a  mill  and  lumber- 
yard." 

There  are  no  restrictions  to  use 
or  kind  of  buildings  resting  upon 
defendant's  land,  where  the  activi- 
ties objected  to  are  carried  on.  The 
whole  block  was  originally  unre- 
stricted, though  restrictions  are 
found  in  a  few  transfers  of  recent 
date.  Various  portions  of  the  block 
have  been  and  are  yet  more  or  less 
used  for  business  purposes.  Plain- 
tiffs base  their  claim  of  right  to  relief 
solely  upon  the  proposition  that  the 
operation  of  defendant's  mill,  or  fac- 
tory, is  to  them  a  nuisance,  as  and 
where  operated  and  located  near 
their  homes  and  property  in  a  resi- 
dential section  of  the  city,  which 
they  are  entitled  to  have  abated  as 
such. 

The  specific  allegations  in  plain- 
tiffs' bill  as  to  the  objectionable 
features  in  defendant's  factory  and 
business  as  operated  and  conducted 
in  that  locality  are,  in  brief,  disturb- 
ing and  distracting  noises  from  the 
machinery,  loud  shouting  of  or  to 
the  workmen  and  sounding  of  a 
heavy  gong  at  certain  hours  as  no- 
tice to  employees  of  resumption  and 
discontinuance  of  work,  sawdust 
and  smoke  which  at  times  are  emit- 
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ted  from  the  mill  and  blown  by  the 
wind  over  that  neighborhood,  exlra 
fire  risk  from  the  nature  of  the  busi- 
ness and  manner  of  conducting  it, 
using  for  private  purposes  and  ob- 
structing Shipherd  avenue  and  the 
alley  running  north  and  south 
through  said  block  at  the  rear  of  de- 
fendant's property,  and  the  noisy 
offensive  congregation  in  and  use 
of  said  alley  by  defendant's  em- 
ployees, who  often  gather  there  and 
loudly  indulge  in  profane  and  foul 
language  close  at  the  rear  of  the 
homes  of  certain  of  the  complaining 
parties,  to  their  annoyance. 

Plaintiffs  emphasize  the  fact  that 
the  general  locality  in  which  defend- 
ant's plant  is  maintained  is  not  a 
manufacturing  or  factory  district; 
that  the  surrounding  section  of  De- 
troit, covering  an  area  of  about  f  of 
a  mile  east  and  west  by  i  mile  north 
and  south,  bounded  by  East  Grand 
boulevard  on  the  west,  Jefferson 
avenue  on  the  south,  Bums  avenue 
on  the  east,  and  Kercheval  avenue 
on  the  north,  is  in  its  prevailing 
characteristics  distinctly  a  large  res- 
idential district  of  the  city. 

This  district  is  bounded  and  trav- 
ersed by  some  fifteen  north  and 
south  streets  or  boulevards,  and  by 
five  running  east  and  west,  named 
Jefferson,  Lafayette,  Agnes,  St. 
Paul,  and  Kercheval  avenues.  K  is 
now  a  populous,  well-built-up  por- 
tion of  the  city,  fairly  shown  to  be 
in  its  general  character  a  residential 
district  east  of  Grand  boulevard  and 
south  of  Kercheval  avenue.  There 
are  scattered  through  it  business 
places  on  certain  of  the  streets,  con- 
sisting as  a  rule  of  small  shops, 
stores,  and  other  lines  of  business 
to  supply  local  trade,  such  as  meat 
markets,  groceries,  bakeries,  drug 
stores,  shoe  repair,  tailor,  and  bicy- 
cle shops,  public  garages,  etc.  Ker- 
cheval avenue,  on  its  north,  has  a 
double-track  car  line  along  it,  and  is 
concededly  a  business  street,  as  are 
certain  portions  of  Jefferson  and 
Lafayette  avenues. 

The  quality  and  character  of 
neighborhoods  and  streets  vary 
materially  in  different  portions  of 
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that  part  of  Detroit.  Bums,  Iro- 
quois, and  Seminole  avenues,  in  the 
so-called  "Indian  village,"  are  recosr- 
nized  as  amongst  the  &ieBt  and  most 
desirable  residential  streets  in  the 
city,  and  Seybum  avenue,  70  feet 
wide,  running  north  and  south  less 
than  175  feet  west  of  Shipherd,  is 
described  as  an  attractive,  strictly 
residential  street,  with  many  fine 
homes  upon  it.  The  lots  on  its  east 
side  extend  through  to  Shipherd, 
with  the  residences  upon  them 
fronting  west  Qn  Seybum.  Other 
parts  of  the  district  are  of  a  differ- 
ent quality  and  less  attractive,  hav- 
ing flats,  apartment  houses,  and 
tenements  mixed  with  private  resi- 
dences and  occasional  business 
activities.  The  small  block  in  ques- 
tion, surrounded  by  Agnes,  Van 
Dyke,  Lafayette,  and  Shipherd  ave- 
nues, is  of  the  latter  character.  Ac- 
cording to  the  plat  furnished  with 
this  record,  its  size  is  approximately 
640  feet  north  and  south  by  350 
feet  east  and  west,  with  an  alley 
running  centrally  through  it  north 
and  south,  20  feet  in  width,  from 
Agnes  street  south  for  about  450 
feet,  where  it  crosses  an  east  and 
west  10-foot  alley,  and,  with  a  jog 
to  the  east,  continues  south  18  feet 
in  width  to  Lafayette  avenue. 
North  of  the  east  and  west  alley  are, 
as  originally  platted,  fourteen  lots 
60  feet  wide,  seven  fronting  east  on 
Van  Dyke  avenue  and  seven  west 
on  Shipherd,  with  their  rears  on  the 
20-foot  alley.  Some  of  these  lots 
have  in  times  past  been  subdivided, 
and  parts  sold,  mostly  in  30-foot 
lots.  Agnes  avenue  on  the  north  is 
60  feet  wide,  Van  Dyke  on  the  east 
66  feet,  Lafayette  on  the  south  50 
feet,  while  Shipherd  on  the  west  is 
of  a  disputed  width,  which  the  rec- 
ord leaves  uncertain;  defendant 
claiming  it  to  be  only  22  feet  wide 
and  in  effect  an  alley,  while  plain- 
tiffs claim  a  width  of  30  feet,  and 
the  blueprint  furnished  the  court, 
on  which  it  is  marked  "Shipherd 
avenue"  with  no  width  given,  would 
indicate,  in  proportion  to  the  other 
streets,  nearer  40  feet.  It  is  paved 
with  concrete,  has  a  cement  side- 


walk along  it,  and  residences  front- 
ing upon  it;  there  being  several 
between  A^nea  and  Lafayette  ave- 
nues. 

Plaintiffs  Oostdyk,  Mackenzie, 
Bridge,  Dempsey,  Trybon,  and 
O'Brien  own  lots  in  the  east  half  of 
this  block,  fronting  on  Van  Dyke 
and  extending  back  to  the  alley; 
those  of  the  three  last  mentioned 
being  directly  across  the  alley  from 
defendant's  factory,  which  extends 
about  90  feet  along  it.  Plaintiffs 
Craig  and  Mackenzie  own  land  on 
the  east  side  of  Van  Dyke  avenue, 
the  Beckwith  Company  owns  land 
on  the  east  side  of  Shipherd  avenue, 
extending  from  Lafayette  avenue 
north  to  within  about  60  feet  of  de- 
fendant's property,  while  plaintiff 
Young  owns  land  on  the  west  side 
of  Shipherd.  Two  belated  partici- 
pants, named  Nehls  and  the  Parker 
Estate  Company,  not  named  as 
plaintiffs  in  the  bill,  but  who  sub- 
scribed to  it,  own  land  on  the  east 
side  of  Van  Dyke  avenue.  Elzoept 
that  of  Young  and  the  Parker  es- 
tate, the  holdings  of  all  plaintiffs 
have  residences  upon  them. 

Frank  M.  Pauli,  who  testified  to 
being  engaged  in  the  building  busi- 
ness in  Detroit  for  thirty-five  years, 
was  in  the  employ  of  others  during 
the  earlier  period  of  his  activities, 
and  just  when  he  became  a  building 
contractor  for  himself  is  not  dis- 
closed; but  in  1909  he  purchased  a 
30-foot  lot  in  this  block  fronting  on 
Shipherd  avenue,  extending  east  a 
depth  of  168  feet  to  the  alley,  from 
two  contracting  carpenters  named 
Brown  and  Farr,  who  had  some  time 
before  erected  upon  the  alley  a  com- 
paratively small  one-story  wooden 
building,  50x30  feet,  used  by  them 
in  their  contracting  business  as  a 
carpenter  shop,  or  interior  trim  fac- 
tory, which  was  equipped  with  a 
shaper,  band  saw,  and  rip  saw.  For 
some  time  Pauli  used  this  building 
and  equipment  as  it  was  when  pur- 
chased, employing  in  it  "about  six" 
men.  The  following  year  he  bought 
a  30-foot  half  lot  just  north  of  his 
first  purchase,  which  had  upon  it  a 
cottage  fronting  Shipherd  avenue. 
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with  a  bam  at  the  rear  upon  the  al- 
ley, and  began  to  expand  his  busi- 
ness in  that  locality. 

The  so-called  Frank  M.  Paul! 
Company  had  been  in  existence 
about  eight  years,  and  was  incor- 
porated about  five  years  prior  to  the 
hearing  of  this  case,  in  May,  1918. 
Its  stockholders  were  principally 
members  of  the  elder  Frank  Pauli's 
family;  hia  son,  Frank  G.,  who  had 
previously  worked  for  his  father, 
becoming  a  member  of  the  organiza- 
tion and  active  in  its  management. 
As  its  contracting  business  expand- 
ed, def  endent  gradually  increased  its 
real  estate  holdings  and  enlarged  its 
plant,  until  at  the  time  this  suit  was 
begun  it  had  acquired  five  adjacent 
30-foot  lots  and  constructed  addi- 
tional buildings  upon  them,  both 
brick  and  wood ;  the  whole  constitut- 
ing a  mill  or  factory  equipped  with 
various  kinds  of  woodworking  ma- 
chinery operated  by  electric  motors 
of  different  sizes,  in  which  it  em- 
ployed over  thirty  men,  and  was 
then  employing  in  its  contracting 
activities  in  the  city  a  force  of  about 
150.  The  brick  factory  building  in 
which  is  located  most  of  its  machin- 
ery is  30x97  feet,  two  stories  high, 
located  on  the  rear  of  the  lots  direct- 
ly across  the  alley  from  the  rear  of 
lots  owned  and  occupied  for  residen- 
tial purposes  by  plaintiffs  Bridge, 
O'Brien,  Dempsey,  and  Trybon. 
North  of  its  factory  building  is  a 
lumber  shed,  45x168  feet,  with  a 
storage-  capacity  of  twenty-seven 
carloads.  It  uses  five  motor  vehicles, 
the  largest  being  a  3-ton  truck,  21^ 
feet  long,  with  a  12-foot  body,  and 
has  five  lumber  wagons  for  handling 
material.  Its  increased  capacity  was 
not  only  suflScient  to  keep  up  with 
requirements  of  its  building  con-, 
tracts,  but  to  do  factory  woodwork 
for  others,  including  a  contract  to 
make  "liberty  cases"  for  the  gov- 
ernment, and  defendant  was  plan- 
ning to  further  enlarge  when  this 
suit  was  begun. 

When  Pauli,  Sr.,  made  his  first 
purchase,  that  portion  of  the  city 
was  sparsely  settled  and  scantily  im- 
proved in  comparison  with  its  pres- 
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ent  condition.  He  for  some  time 
employed  but  few  men  and  used  but 
little  machinery,  the  business  being 
conducted  with  comparatively 
little  noise,  dust,  or  confusion;  but 
after  the  company  was  incorporated 
men,  material,  and  nfiachinery  were 
increased,  with  a  marked  increase 
of  dust,  smoke,  noise,  and  obstruc- 
tion of  the  street  and  alley,  until  ob- 
jections and  complaints  began  to  be 
made  by  those  living  in  the  vicinity, 
which  were  apparently  resented 
and  treated  with  scant  consider- 
ation, until  a  somewhat  belligerent 
status  developed  between  certain 
of  plaintiffs  and  Pauli,  Jr.,  and  the 
employees  under  him.  Plaintiff 
Bridge  testified  that  the  men  were  a 
"noisy  bunch,"  and  the  sound  of  the 
mill  became  such  that  when  unwell 
he  could  not  remain  in  his  own  home, 
and  on  several  occasions  had  to  go 
over  to  his  sister's  home  and  stay 
there  to  escape  it;  that  when  he 
complained  to  Pauli,  Jr.,  about  it, 
the  latter  seemed  to  take  delight  in 
telling  him  "that  they  were  going 
to  put  in  new  machinery  and 
other  things."  Certain  of  the 
women  living  near  by,  who  com- 
plained of  tibe  dust,  noises,  and 
conduct  of  the  workmen  when 
congregated  in  the  alley  back  of  their 
homes,  indulging  in  profane  and  in- 
decent language,  were  answered  at 
times,  as  they  claimed,  with  abuse 
and  insult,  which  some  of  the  more 
militant  sought  to  suppress  by  turn- 
ing a  camera  and  the  hose  on  Pauli, 
Jr.,  and  some  of  his  men,  giving  rise 
to  admittedly  unparliamentary  re- 
flections by  the  latter. 

Amongst  its  varied  equipment  of 
mechanical  appliances  for  shaping 
wood  defendant  has  about  twenty 
saws  for  different  purposes — such 
as  e  jig  saw,  rip  saw,  swing  saw, 
cutoff  saw,  etc.  A  swing  saw  put 
in  operation  in  1916,  and  a  gong  in- 
stalled to  signal  employees,  are  par- 
ticularly dwelt  upon  by  plaintiffs  as 
producing  penetrating  sounds  which 
they  found  intolerable.  The  loud 
ring  of  this  particular  saw  is  em- 
phasized by  various  witnesses  as  the 
culminating  annoyance  from  def  end- 
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ant's  factory,  being  described  by 
them  as  "fierce,"  such  that  "no  one 
can  stand  it,"  resembling  "the  last 
squeal  of  a  dying  pig,"  or  the  note 
of  "these  peanut  stand  whistles, 
which  the  city  stopped,"  magnified 
"about  a  thousand  times,"  a  "high 
pitched,  screeching,  whistling" 
sound,  which  "goes  through  the 
house,  whether  the  windows  are 
closed  or  not,  and  you  cannot  get 
away  from  it."  It  was  shown  that 
defendant's  factory  work  starts  at 
7  o'clock  A.  M.,  when  the  gong  is 
sounded;  that  the  employees  com- 
mence to  gather  before  that  time, 
often  as  early  as  6:30,  and 
usually  in  the  alley  when  weather 
permits,  where  ttiey  indulge  in 
loud  and  offensive  language,  to  the 
disturbance  of  those  living  near 
by,  and  again  at  the  noon  hour  to 
eat  their  lunches  there,  the  refuse  of 
which  they  throw  around  in  the 
alley,  and  sometimes  into  some  of  the 
plaintiffs'  near-by  back  yards;  that 
defendant  has  monopolized  said  alley 
to  a  large  degree  for  use  in  connec- 
tion with  its  factory,  piling  refuse, 
lumber,  and  other  material  there, 
leaving  its  wagons  in  the  alley  over- 
night, and  occupying  it  for  other 
purposes  of  its  business;  that  the 
men  working  there  in  the  open  fre- 
quently throw  down  boards  and 
other  articles  from  above,  shout 
orders,  and  curse,  to  the  annoyance 
and  often  exclusion  of  plaintiffs  and 
the  public  generally  from  said  alley, 
which  defendant  uses  as  though  it 
were  its  private  property.  It  was 
shown,  that  defendant  also  now  pro- 
duces in  its  factory  a  large  amount 
of  wood  refuse  and  sawdust  which 
it  at  times  dumps  from  the  second 
story  of  its  factory  into  wagons  in 
the  alley ;  that  when  the  sawdust  pit 
is  full  the  dust  is  allowed  to  run  out 
into  the  alley  and  be  carried  by  the 
wind  about  the  neighborhood  and  in- 
to plaintiffs'  houses  and  yards. 

Without  further  details,  it  may  be 
said  that  the  evidence  well  supports 
the  conclusion  of  the  trial  court  that 
in  the  conduct  of  its  business  defend- 
ant has,  in  several  of  the  particulars 
complained  of,  been  guilty  of  main- 


taining a  private  nuisance,  against 
the  rights  of  plaintiffs,  which  it  is 
within  the  jurisdiction  of  a  court  of 
equity  to  enjoin  at  their  instance. 
The  trend  of  the  story  as  a  whole 
indicates  that  under  Pauli,  Jr.'s, 
management  the  business  has  been 
enlarged,  and  conducted  largely  on 
the  theory  that  the  owner  has  a 
right  to  do  as  he  pleases  with  his 
own,  forgetful  of  the  fact  that  de- 
fendant was  not  the  exclusive  owner 
of  the  street  in  front  or  ^ey  at  the 
rear  of  its  property,  and  in  dis- 
regard of  the  principle  underlying 
the  law  of  nuisances,  concisely  em- 
bodied in  the  old  legal  maxim,  "Sic 
utere,"  etc.,  which  enjoins  ui)on 
each  the  duty  to  so  make  use  of  its. 
own  as  not  to  injure  another. 

That  defendant's  business,  as  con- 
ducted at  the  time  this  suit  was  be- 
gun and  tried,  had  developed  into  a 
private  nuisance  in  certain  of  the 
particulars  complained  of,  which, 
should  be  and  properly  was  enjoined 
by  the  trial  court,  we  are  well  satis- 
fied. The  more  serious  question  for 
consideration  is  just  how  far  the  in- 
junction should  go,  for  the  restrain- 
ing decree  issued  by  the  trial  courts 
from  which  defendant  appeals,  com- 
pletely and  perpetually  closes  down 
its  factory  and  destroys  its  estab- 
lished business  in  that  locality.  Ap- 
plication was  made  to  the  trial  court 
for  a  rehearing  and  modification  of 
the  decree,  limiting  it  to  enjoining- 
the  claimed  objectionable  features 
complained  of,  without  absolutely 
prohibiting  the  business  to  be  con- 
tinued. Insisting  that  the  matters 
complained  of  were  greatly  exas^ger- 
ated,  defendant  claimed  and  pro- 
posed to  further  show  that  by  aban- 
doning certain  usages,  changes  in 
machinery,  and  resort  to  more  care- 
ful management  and  modem  meth- 
ods, the  business  can  be  continued 
without  being  a  legal  nuisance.  As 
the  case  now  stands  there  is  a  meas- 
ure of  showing  that  the  objectionable 
features  constituting  a  nuisance  can 
largely  be  avoided  by  alterations, 
discontinuance  of  certain  objection- 
able things,  and  improved  appli- 
ances. Pauli,  Sr.,  is  not  shown  to  have 
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actively  participated  in  the  hostili- 
ties which  developed,  and  was  ap- 
parently a  fair  and  candid  witness 
as  to  the  situation  when  on  the 
stand.  In  the  application  for  a  re- 
hearins:  he  offers,  with  suggestion 
of  method,  to  do  whatever  the  court 
may  direct  to  eliminate  the  particu- 
lar things  complained  of  and  held 
by  the  court  a  legal  nuisance,  which 
the  trial  court,  when  deciding  the 
case,  found  consisted  principally  of 
"smoke  from  the  smokestack  of  the 
factory,  dust  and  sawdust  from  the 
planing  mill,  noise  from  the  ma- 
chinery, and  the  manner  in  which 
defendant  conducts  its  business, 
namely,  doing  a  large  portion  of 
their  work  upon  the  public  alley  and 
street  on  either  side  of  their  fac- 
tor/." While  the  latter  usage  has 
at  times  amounted  to  a  nuisance 
proper  to  enjoin,  it 
a'StuB^'^n.  does  not  follow  from 
i??*?"^-^"**"-  it  that  the  continu- 
ance of  a  legitimate 
business  on  defend- 
ant's private  premises  should  be 
suppressed  also,  because  of  the  nui- 
sance in  the  highway,  though,  if 
such  practice  was  essential  to  the 
business,  it  is  conceivable  such 
might  be  the  indirect  result. 

The  pertinent  law  upon  that  sub- 
ject is  plainly  stated  in  Wood  on 
Nuisances,  3d  ed.  814,  as  follows: 
"Neither  has  a  merchant,  or  trader, 
or  manufacturer,  or  any  person,  no 
matter  how  great  the  necessity  of 
Hi,kw.r-ri«*t  his  business,  any 
t*  *u»imr  voo«s  right  to  use  any 
■•*■•  part  of  the  highway 

for  the  deposit,  exhibition,  or  sale 
of  his  goods.  Neither  has  he  a  right 
to  conduct  his  business  in  such  a 
way  as  to  keep  goods  constantly 
standing  on  the  walk,  or  teams  con- 
stantly or  for  any  considerable  por- 
tion of  the  time  employed  in  front 
of  his  premises,  engaged  in  loading 
or  unloading  goods,  and  the  fact 
that  the  same  is  necessary  in  the 
course  of  his  business  is  no  excuse.  It 
is  his  duty  to  carry  on  his  trade 
where  he  will  produce  no  serious 
annoyance  to  the  people,  as  public 
convenience  and  necessity  are  para- 
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mount  to  the  ends  of  trade  or  in-c 
dividual  necessity." 

Upon  the  question  of  whether  the 
injunction  goes  too  far  in  the  first 
instance,  we  start  with  the  univer-. 
sally  recognized  rule  ,.„„etion 
that   equity   courts  »m»tnmt  imriti. 
ought   not   to  pro-  "*■*•  *«•'»«-■ 
hibit  the  conduct  of  a  lawful  busi-. 
ness  by  a  defendant  on  his  own 
unrestricted  premises,  except  as  a 
last  resort  to  restrain  an  otherwise 
unavoidable    nuisance    existing    in 
violation  of  a  complaining  party's 
rights. 

"Where  a  business  can  be  so  car- 
ried on  that  it  will  not  constitute  a 
nuisance,  an  injunction  restraining 
the  carrying  on  of  such  business  will 
not  be  issued ;  but  the  court  will  so 
frame  its  order  that  the  business 
may  be  continued,  provided  it  is  so 
conducted  as  not  to  create  a  nui- 
sance."   Joyce,  Nuisances,  §  90. 

The  duty  of  the  court  in  that  par- 
ticular is  thus  well  summarized 
from  abundant  authority  in  14  Enc. 
PI.  &Pr.  1148:  "A  court  of  equity 
is  always  reluctant  to  grant  a  per- 
petual injunction  against  the  carry- 
ing on  of  a  legitimate  business. 
Where  the  court  finds  that  such  an 
establishment,  as  conducted,  is  a 
nuisance,  it  should  allow  the  defend- 
ants to  show,  if  they  can,  that  by 
the  use  of  proper  methods  and  ap- 
pliances it  is  possible  to  continue  the- 
business  in  the  same  place  without 
its  being  a  nuisance.  Where  this  can 
be  done,  a  decree  absolutely  enjoin- 
ing the  defendants  from  further- 
conducting  such  business  is  too 
broad.  The  injunction  should  be 
limited  to  such  uses  as  create  the. 
nuisance,  leaving  the  right  to  carry 
on  the  business  in  a  proper  manner." 

In  Chamberlain  v.  Douglas,  24 
App.  Div.  582,  48  N.  Y.  Supp.  710, 
involving  an  injunction  restraining 
the  operation  of  machinery  in  9. 
planing  mill  by  steam  power,  the 
court  said:  "Injunctions  restrain- 
ing the  carrying  on  of  a  legiti- 
mate and  lawful  business  should 
go  no  further  than  is  absolutely 
necessary  to  protect  the  rights  c^ 
the  parties  seeking  such  injunction.. 
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When  a  person  is  engaged  in  carry- 
ing on  such  business,  he  should  not 
be  absolutely  prohibited  from  doing 
so,  unless  it  appears  that  the  carry- 
ing on  of  such  business  will  neces- 
sarily produce  the  injury  complained 
of.  If  it  can  be  conducted  in  such 
a  way  as  not  to  constitute  a  nui- 
sance, then  it  should  be  permitted  to 
be  continued  in  that  manner." 

In  Green  v.  Lake,  54  Miss.  540, 
28  Am.  Rep.  378,  where  the  nuisance 
complained  of  was  the  noise  and  ref- 
use from  a  mill,  interdiction  of 
which  by  the  trial  court  was  modi- 
fied to  restraining  certain  offensive 
features,  it  was  said :  "A  perpetual 
injunction  against  the  lawful  use  of 
property  in  a  city  ought  not  to  be 
decreed,  if  the  owner  can  apply  to 
his  steam  power  and  machinery 
such  alterations  and  appliances  as 
will  relieve  them  from  the  special 
and  unusual  annoyances  complained 
of  in  this  case.  ...  If  the  griev- 
ances can  be  removed  by  the  aid  of 
science  and  skill,  a  court  of  equity 
will  go  no  further  than  to  require 
those  things  to  be  done.  The  legis- 
lature and  the  local  municipal  au- 
thorities have  ample  power  to  regu- 
late the  business  of  the  city,  so  as 
to  produce  as  little  inconvenience 
and  annoyance  to  the  different  clas- 
ses of  its  population  as  possible. 
Noisome  and  offensive  trades  may 
be  assigned  certain  limits." 

To  like  effect,  see  also  Collins  v. 
Wayne  Iron  Works,  227  Pa.  326,  76 
Atl.  24,  19  Ann.  Cas.  991 ;  McCarthy 
V.  Natural  Carbonic  Gas  ■  Co.  189 
N.  Y.  40,  13  L.R.A.(N.S)  465,  81 
N.  E.  549,  12  Ann.  Cas.  840;  Miller 
V.  Webster  City,  94  Iowa,  162,  62 
N.  W.  648;  Windfall  Mfg.  Co.  v. 
Patterson,  148  Ind.  414,  37  L.R.A. 
381,  62  Am.  St  Rep.  532,  47  N.  E. 
2,  18  Mor.  Min.  Rep.  674;  Mc- 
Menomy  v.  Baud,  87  Cal.  134,  26 
Pac.  795 ;  Lorenzi  v.  Star  Market  Co. 
19  Idaho,  674,  35  L.R.A.(N.S.)  1142, 
115  Pac.  490;  Weaver  v.  Kuchler,  17 
Okla.  189,  87  Pac.  600.  This  court 
has  consistently  recognized  such  to 
be  the  general  rule.  Gilbert  v. 
Showerman,  23  Mich.  448 ;  Edwards 
V.  Allouez  Min.  Co.  38  Mich.  49,  31 


Am.  Rep.  301,  7  Mor.  Min.  Rep.  577; 
Shepard  v.  People,  40  Mich.  487; 
Ballentine  v.  Webb,  84  Mich.  38,  13 
L.R.A.  321,  47  N.  W.  485;  North- 
wood  V.  Barber  Asphalt  Paving  Co. 
126  Mich.  284,  54  L.R.A.  454,  85  N. 
W.  724;  Washington  Lodge  v. 
Frelinghuysen,  138  Mich.  353,  101 
N.  W.  569. 

In  Ballentine  v.  Webb,  84  Mich. 
38,  13  L.R.A.  321,  47  N.  W.  485, 
where  this  court  modified  a  decree 
perpetually  enjoining  the  mainte- 
nance of  a  slaughterhouse,  devoted 
principally  to  butehering  hogs  re- 
ceived in  carload  lots  to  the  number 
of  about  300  a  week,  it  was  held 
that  defendant's  business,  when 
properly  conducted,  was  not  of  such 
a  character  as  to  constitute  a  nui- 
sance in  the  neighborhood  where 
situated,  and  complainants  were  not 
entitled  to  an  injunction  because  its 
existence  there  depreciated  the  value 
of  their  property,  and  directed  that 
the  decree-  should  be  modified  to 
elimination  of  specific  objectionable 
features  in  conduct  of  the  business, 
found  by  the  court  to  constitute  nui- 
sances, saying  in  part:  "Defend- 
ant's business,  established  under  the 
circumstances  of  this  case,  and  con- 
ducted by  him  on  his  own  premises, 
will  not  be  enjoined  because  it  can- 
not be  carried  on  without  some  de- 
gree of  offense  and  annoyance  to 
those  living  near  it.  It  is  only  when 
it  reaches  the  point  of  discomfort 
where  it  becomes  injurious  to  health 
that  the  injury  can  be  said  to  be 
irreparable,  so  as  to  call  forth  the 
extraordinary  power  of  a  court  of 
chancery  to  destroy  it." 

It  is  not  claimed  that  defendant's 
woodworking  industxy  is  a  nuisance 
per  se.  Inherently,  it  is  not,  when 
properly  conducted,  unhealthy, 
filthy,  or  unwholesome,  nor  disagree- 
able and  offensive  to  persons  gener- 
ally. The  bare  fact  it  may  not  be 
acceptable  as  a  near  neighbor  to 
plaintiffs,  and  may 

produce    some    dis-  "ji"n*"«fcblM?* 
comfort  or    incon- 
venience to  those  near  by,  will  not 
in  itself  justify  its  total  elimination 
by  injunction.     The  court  has  no 
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concern  with  the  indicated  effort  of 
plaintiffs  to  banish 
::2L'^!!^i.i^  business  from  this 
block.  Most  of 
them  invested  in  this  unrestricted 
subdivision  some  time  after  defend- 
ant's and  other  business  enterprises 
of  more  or  less  magnitude  were  es- 
tablished there,  purchasing  advan- 
tageously and  at  an  opportune  time. 
Those  nearest  defendant's  plant  con- 
ceded their  holdings  have  much 
advanced  in  value  since  they  pur- 
ebred. None  of  them  expressed  a 
desire  to  sell  at  the  admittedly  hand- 
some profit  obtainable,  or  were  wil- 
ling to  name  a  price  they  would 
accept.  This  unrestricted  property 
had  been  purchased  to  a  marked  ex- 
tent by  those  who  did  and  do  use 
their  lots  for  residence  and  business 
purposes  in  combination;  the  busi- 
ness generally  being  at  the  rear  of 
lots,  with  the  residences  on  the 
front.  The  block  is  not  and  never 
has  been  a  high-class  exclusively  res- 
idential district.  Tenements,  flats, 
and  apartment  houses  predominate. 
All  plaintiffs  owning  property  in  the 
block,  except  Miss  O'Brien,  have  at 
times  rented  a  part  or  all  of  it  to 
tenants,  as  a  business  matter.  Miss 
O'Brien  bought  her  lot  in  1918, 
directiy  across  the  alley  from  de- 
fendant's plant,  and  adjacent  to  a 
property  which  had  cottages  in 
front  and  a  long-established  whole- 
sale bakery  upon  the  alley  at  its' 
rear.  This  bakery  ran  four  ovens, 
had  attfanes  baked  as  high  as  12,- 
000  loaves  of  bread  per  day,  em- 
ployed at  the  time  of  the  trial  four- 
teen persons  in  the  bakery  proper, 
had  seven  salesmen  and  thirty-two 
automobiles,  which  were  preceded  by 
the  use  of  from  eighteen  to  twenty- 
five  horses.  Across  the  alley  from 
the  bakery,  and  north  of  defendant's 
property,  Mr.  Dyar,  a  riding  master 
by  vocation,  owns,  as  he  described 
it,  "90  feet  frontage  and  165  feet 
depth;"  his  residence,  66  Shipherd, 
and  two  tenement  houses,  being  on 
the  trant,  with  a  riding  academy 
located  at  its  rear,  on  the  alley.  He 
testified  that  during  the  nine  years 
he  had  conducted  the  business  he 
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kept  from  ten  to  fifty-eight  horses 
stabled  on  the  premises,  with  the 
feed  f<Mr  them  there;  that  he  was 
then  reducing  his  riding  school  busi- 
ness, having  constructed  oh  the 
prc^erty  a  public  garage,  90x70  feet, 
which  would  be  used  for  strictly 
business  purposes.  At  46  Shipherd, 
between  Dyar's  and  Pauli's  places 
of  business,  is  the  home  of  a  phil- 
osophic colored  citizen  named  Bust- 
er, who  appeared  as  a  cheeiful 
witness  for  defendant.  He  testified 
that  he  owned  his  home,  had  re- 
sided there  with  his  family  for 
about  five  years  in  peace  with  his 
immediate  neighbors,  defendant's 
operations  had  not  injured  his 
health  or  bothered  him,  nor  had 
there  been  any  trouble  between  him 
and  the  lumber  shed  next  to  his 
place ;  that  he  was  content  witii  ex- 
isting conditions,  having  in  mind 
that  if  a  private  residence  was  sub- 
stituted as  his  immediate  neighbor 
there  was  a  possibility,  as  he  stated, 
"I  might  be  undesirable  to  them,  and 
they  might  be  undesirable  to  me." 

Defendant's  machinery  is  exclu- 
sively operated  by  electrical  power, 
each  machine  by  an  independent 
motor.  No  fuel  is  consumed  for 
power  purposes.  The  smoke  prob- 
lem, in  connecti(Hi  with  ite  heating 
plant,  would  be  no  different  than 
that  of  any  business  building  or 
apaitment  of  equal  size.  That,  and 
the  matter  of  fire  risk,  are  proper 
subjects  in  the  first  instance  for  mu- 
nicipal control.  A  smoke  consumer 
has  been  instelled  by  defendant  un- 
der direction  of  the  city  authorities 
and  an  extension  of  its  chimney  or 
change  of  fuel  may,  and  defendant 
claims  will,  obviate  the  charged 
smoke  nuisance. 
The  offensive  con-  J"^;^,^"*  "* 
duct  of  onployees 
and  use  of  the  highwa3r8  amounting 
to  nuisances  can  and  must  be  elimi- 
nated. 

The  sounding  of  a  gong  or  whistle 
on  defendant's  premises  to  indicate 
the  storting  or  stopping  of  work,  or 
for  other  purposes,  as  was  the  cus- 
tom, can  and  must  be  dis<!ontinued, 
as  must  also  the  noisy  une  of  the 
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swing  saw  or  other  appliances  more 
recently  installed  in 
the  enlargement  of 
tJ^SS^,**  defendant's     ^lant. 

which  occasioned 
the  shrill,  penetrating,  and  disturb- 
ing sounds  complained  of.  The  es- 
cape of  sawdust  and  other  light 
refuse  from  defendant's  mill,  to  be 
carried  by  the  wind  around  the 
neigfab<Mrhood  and  upon  plaintiffs' 
premises,  must  be 
^«miaat  Mw-  prevented,  and,  in 
fine,  the  offensive 
things  in  the  conduct  of  the  business 
specifically  pointed  out,  and  found 
by  the  trial  court  to  constitute  legal 
nuisances,  will  be  enjoined. 

It  is  claimed  for  defendant  that 
by  change  of  construction,  methods, 
and  appliances  which  it  proposes, 
these  objectionable  features  can  be 
eliminated.  Defendant's  business, 
as  originally  and  for  some  years  con- 
ducted, occasioned  little,  if  any,  com- 
plaint, and  cannot  be  held  to  have 
been  a  legal  nuisance.  Plaintiff 
Trybon,  a  recent  advent,  who  moved 
into  the  block  in  1914,  and  first  com- 
plained of  the  noise  to  Pauli,  Jr.,  in 
1915,  told  him:  'Tou  were  not  a 
nuisance  when  we  came  but  you  are 
going  to  be  a  great  nuisance  with 
your  heavier  machinery." 
Plaintiffs'   counsel  says:    "It  is 


difficult  to  say  just  when  defendant's 
mill  became  a  nuisance." 

That  during  its  expansion  certain 
features  and  usages  in  its  operatiai 
became  such  is  clearly  evident.  Its 
cramped  locality,  character,  and  tiie 
history  of  its  management  are  such 
that  threatened  further  enlargemait 
there,  either  in  buildings,  machin- 
ery, or  force,  must  be  restrained. 

We  conclude  that  upon  the  record 
the  decree  in  the  first  instance 
should  be  modified  ,,,^,„^,,  „ 
to  imposing  correc-  ffyt^c  »•>■ 
tion  of  and  enjoin-  *■•"•*  *^ 
ing  those  offensive  features  in  the 
conduct  of  defendant's  business  par- 
ticularly complained  of  and  found  to 
be  nuisances,  in  harmony  wit^  the 
course  adopted  in  Ballentine  v. 
Webb,  supra,  and  Northwood  v.  Bar- 
ber Asphalt  Paving  Co.  26  Mich. 
284,  54  L.R.A.  454,  85  N.  W.  724. 
The  modified  decree  prepared  for 
settlement  may  in  form  and  general 
outline  follow  defendant's  proposed 
substitute  in  the  printed  record. 

So  modified,  the  decree  of  injunc- 
tion will  stand  affirmed,  with  costs 
to  defendant  in  this  court. 

Bird,  Ch.  J.,  and  Moore,  Brooke, 
Fellows,  and  Stone,  JJ.,  concur. 

Kuhn,  J.,  did  not  sit. 

The  late  Justice  Ostrander  took 
no  part  in  this  decision. 


ANNOTATION. 


Ri|^  of  abuttnig  owner  to  use  street  BMladBig  sidewalk,  for  di* 

—hibition,  or  sak  of  goods. 


I.  General  rale,  1S14. 
II.  Permissive  power  of  city,  1817. 
III.  MiacellaneouB,  1320. 

S««p«. 

Cases  involving  merely  the  deposit 
of  goods  as  incident  of  loading  and 
unloading  are  not  included. 

7.  General  nUe. 

An  abutting  owner  has  no  right  to 
use  the  street  or  sidewalk  for  the  de- 
posit, exhibition,  or  sale  of  goods. 

Alabama. — Costello  v.  State  (189S) 
108  Ala.  45,  35  L.BJL  303,  18  So.  820 
(fruit  stand). 


Colorado. — Denver  v.  Girard  (1895) 
21  Colo.  447, 42  Pac.  662  (fruit  stand). 

Idaho^— Keyser  v.  Boise  (1917)  30 
Idaho,  440,  LJLA.  1917F,  1004,  165 
Pac.  1121  (gasolene  pump). 

Illinois.— Ryan  v.  Allen  (1907)  188 
III.  App.  62  (lunch  stand). 

Michigan.  —  Pastorino  v.  Detroit 
(1914)  182  Mich.  5.  148  N.  W.  231. 
Ann.  Gas.  1916D,  768  (fmit  stand): 
MACKENzn  V.  Frank  M.  Pauli  Ga 
(reported  herewith)  ante,  1805. 

Missouri. — Dougherty  v.  St  Louis 
(1913)  261  Mo.  514.  46  LJLA.(N.S.) 
830, 158  S.  W.  326  (storage  of  lombvr). 
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Nebraska.  —  Chapman  ▼.  Lincoln 
(1909)  84  Nd>.  684,  25  L.RA.(N.S.) 
400,  121  N.  W.  696. 

N«ir  Yoifc.  —  Halloek  ▼.  Scheyer 
(1884)  S8  Hun,  111  (show  ease)  Feo. 
pie  ez  rel.  Bentley  v.  New  York  (1886) 
18  Abb.  N.  G.  128  (show  case) ;  Laverjr 
V.  Hannican  (1886)  20  Jones  &  S.  408; 
People  ex  rel.  Comatns  v^.  Willis  (1896) 
9  App.  DiT.  214,  41  N.  Y.  Snpp.  168; 
Peiqile  «x  rel.  Mullen  v.  Newton 
(1887)  20  Abb.  N.  C.  887  (meat  rack) ; 
Siniis  V.  Brookfield  (1895)  18  Misc. 
609,  84  N.  Y.  Supp.  695. 

Pennsylvania.  —  Com.  t.  Passmore 
(1814)  1  Serir-  A  B.  217  (show  ease) ; 
Com.  ▼.  Wentworth  (1823)  4  Claric, 
884  (stall  Ur  selline  fruit  aad  eon> 
feetionery). 

The  courts  will  not  restrain  the  au- 
thorities from  removing  show  cases - 
fmn  the  sidewalk,  they  being  unau- 
thorized and  illegal.  Simis  v.  Brook- 
field  (1896)  18  Misc.  669,  84  N.  Y. 
Supp.  696,  supra. 

The  permission  of  the  abutting  own- 
er is  of  no  avail  to  one  who  uses  the 
public  street  for  his  trade  and  busi- 
ness. Hontros  v.  Chicago  (1904)  118 
IlL  App.  318. 

An  abutting  owner  may  not  use  a 
part  of  the  street  for  the  storage  of 
lumber.  Dougherty  v.  St.  Louis  (Mo.) 
supra,  holding  the  defendant  liable  for 
injuries  to  a  boy. 

In  (jerdes  v.  Christopher  &  S.  Ar- 
chitectural Iron  &  Foundry  Co.  (1894) 
124  Ma  847,  27  S.  W.  616,  the  plaintiff 
recovered  judgment  against  the  com- 
pany and  the  city  for  injuries  on  ac- 
count of  negligence  in  obstructing  the 
street  by  the  deposit  thereon  by  the 
company  of  iron  pillars,  outside  its 
premises  where  such  pillars  were 
manufactured.  The  court  said:  "The 
manufacturing  company  had  the  right 
to  make  reasonable  use  of  these  streets 
for  the  deposit  of  its  manufactured 
goods,  for  the  purpose  of  loading  and 
unloading  them,  though  not  directly 
anthorized  by  an  ordinance  of  the  city. 
But  it  had  no  right  to  make  a  perma- 
nent use  of  the  street  for  storing  its 
property,  or  to  make  such  temporary 
use  as  would  unreasonably  interfere 
with  travel.  Thereasonableness  of  the 
use  should  be  measured  by  the  charac- 


ter of  the  articles  to  be  handled.  It  ap- ' 
peared  from  the  evidence  that  some  of 
the  iron  pillars,  which  caused  the  ob- 
struction in  question,  had  been  on  the 
streets  for  a  number  of  days,  and  it 
was  a  proper  qaeetion  for  the  jury  to 
say  whether  they  were  allowed  to  re- 
main an  anreasoBabl*  length  of  time. 
We  think  that  defendants  could  fair^ 
have  been  charged  with  negligence  un- 
der the  evidence." 

Where  a  box  had  been  in  the  street 
from  8  o'clock  in  the  morning  till 
about  9 :80  p.  u^  when,  as  the  abutter's 
employee  was  moving  it  across  the 
sidewalk  to  the  building,  a  pedestri- 
an's clothing  was  torn  by  a  nail  pro- 
jecting from  the  box,  it  was  held  that 
the  evidence  justified  tJie  finding  that 
the  obstruction  was  not  necessary  in 
the  transaction  of  the  defendant's 
business,  nor  reasonable  in  regard  to 
the  rights  of  the  public.  McCarten  v. 
FUgler  (1898)  69  Hun,  184.  28  N.  Y. 
Supp.  268. 

A  manufacturer  who  uses  the  side- 
walk in  front  of  his  building  to  store 
stone  slabs  which  are  used  in  his  busi- 
ness is  liable  for  injuries  thereby  oe- 
■  casioned  to  any  person  lawfully  using 
the  walk,  and  who  is  himself  without 
fault,  and  if  a  space  Inside  the  build- 
ing line  is  permitted  by  the  abutting 
downer  to  remain  open,  and  to  be  used 
as  part  of  the  sidewalk,  he  must  exer- 
cise due  care  not  to  place  there  dan- 
gerous obstructions  which  may  result 
in  injuries  to  persons  lawfully  on  the 
walk,  including  children  who  may  be 
attracted  to,  and  enter  upon,  the  prem- 
ises. Rachmel  v.  Clark  (1903)  205 
Pa.  314,  62  L.RA.  969,  64  Atl.  1027,  14 
Am.  Neg.  Rep.  208. 

But  it  may  be  noted  tiiat  where  it 
was  urged  that;  if  land  used  as  a 
wharf  had  been  dedicated  to  the  pub- 
lic, it  was  as  a  street  only,  and  that 
if  the  plaintiffs  rights  "are  subject  to 
the  public  uses,  they  are  so  subject  to 
the  use  of  it  only  as  a  street  or  hii^- 
way,  and  not  as  a  wharf,  and  that  it  is 
named  and  called  a  street  and  not  a 
wharf,"  the  court  said:  "He  claims 
that  the  object  of  a  street  is  for  pas- 
sage, for  traveling  over,  and  not  to 
land  or  deposit  goods  upon.  This  Is 
taking  a  very  narrow  and  close  view. 
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The  streets  of  a  town  are  fairly  sub- 
ject to  many  purposes  to  which  a  high- 
way in  the  country  would  not  be. 
More  resrard  should  be  paid  to  the  ob- 
ject and  purpose  than  to  the  name. 
The  ways  Of  a  town  would  be  of  com- 
paratively little  use  if  the  citizens  and 
traders  could  not  deposit  their  goods 
in  them  temporarily,  in  their  transit  to 
the  storehouse,  and  so  of  other  things; 
and  so  it  is  of  the  wharf.  .  .  .  The 
name  street  is  sufficiently  accurate, 
and  sufficiently  opens  it  to  all  the  pub- 
lic uses  manifestly  intended."  Haight 
V.  Keokuk  (1866)  4  Iowa,  199. 
:  The  use  by  or  under  the  abutting 
owner  of  a  part  of  the  street  or  side- 
walk for  the  deposit,  exhibition,  or 
sale  of  goods  is  a  nuisance.  Costello 
V.  State  (1895)  108  Ala.  45,  35  L.R.A. 
303,  18  So.  820;  Denver  v.  Girard 
(1895)  21  Colo.  447,  42  Pac.  662  (stat- 
ing the  rule) ;  Ryan  v.  Allen  (1907) 
138  111.  App.  52;  Pastorino  v.  Detroit 
(1914)  182  Mich.  5,  148  N.  W.  231, 
Ann.  Cas.  1906D,  768;  Mackenzie  v, 
Frank  M.  Pauli  Co.  (reported  here- 
with) ante,  1305;  Chapman  v.  Lincoln 
(1909)  84  Neb.  534,  25  L.RA.(N.S.) 
400, 121  N.  W.  596;  Hallock  t.  Scheyer 
(1884)  38  Hun  (N.  Y.)  Ill  (show 
case) ;  People  ex  rel.  Mullen  v.  New- 
ton (1887)  20  Abb.  N.  C.  (N.  Y.)  387 
Cmeat  rack)  ;  Com.  v.  Passmore  (1814) 
1  Serg.  &  R.  (Pa.)  217;  Com.  v.  Went- 
worth  (1828)  4  Clark  (Pa.)  324. 

It  is  a  public  nuisance  for  one  to 
place  a  stall  for  the  selling  of  fruit 
and  confectionery  in  a  public  street, 
although  he  paid  rent  to  the  owner  of 
the  adjoining  hoiise.  Com.  v.  Went- 
wortii  (Pa.)  supra. 

A  fruit  stand  on  tit*  sidewalk  is  a 
public  nuisance,  and  it  is  within  the 
police  power  of  the  city  of  Detroit,  un- 
der its  charter,  to  summarily  remove 
in  a  reasonable  manner,  after  proper 
previous  notice,  "any  person  so  found 
doing  business,"  and  any  obstructions 
found  on  the  public  streets  in  connec- 
tion with  said  business.  Pastorino  v. 
Dflitroit  (1914)  182  Mich.  5,  143  N.  W. 
2S1,  Ann.  Cas.  1916D,  768,  supra. 

A  lunch  stand  on  a  sidewalk  is  a 
{public  nuisance,  and  a  lease  by  an 
abutter  for  such  purpose  is  void.  Ryan 
▼.  Allen  (1907)  188  HI.  App.  52,  supra. 


where  the  court  stated  that  an  ordi- 
nance authorizing  such  a  stand  would 
be  ultra  vires. 

A  public  auctioneer  was  convicted  of 
committing  a  nuisance  where  he  de- 
posited goods  to  be  exposed  to  sale  at 
public  auction,  in  the  public  street,  on 
the  footway  and,  cartway  opposite  to 
his  own  store  and  the  adjoining 
houses;  there  to  remain  daring  the 
sale,  and  for  some  time  before  and 
afterwards.  Com.  v.  Passmore  (1814) 
1  Serg.  &  R.  (Pa.)  217,  supra,  where 
Tilghman,  Gh.  J.,  said:  "A  merchant 
may  have  his  goods  placed  in  the  street, 
for  the  purpose  of  removing  them  to 
his  store  in  a  reasonable  time.  But  he 
has  n6  right  to  keep  them  in  the  street 
for  the  purpose  of  selling  them  there, 
because  there  is  no  necessity  for  it 
-This  is  granted  to  be  the  law  with  re- 
spect to  a  private  merchant.  But  it  is 
said  that  the  case  of  a  public  auction- 
eer is  different,  because  he  is  obliged 
to  sell  all  that  is  brought  to  him,  and 
therefore  it  would  be  difficult  to  find 
stores  to  contain  all  his  goods,  and 
because  the  commonwealth  draws  a 
commission  on  his  sales,  and  there- 
fore everything  which  tends  to  in- 
crease those  sales  is  for  the  public 
good.  It  is  said,  too,  that  there  is  a 
necessity  to  have  many  of  the  articles 
sold  at  auction  viewed  in  the  open 
street,  or,  at  least,  that  this  kind  of 
view  is  advantageous  to  the  purchas- 
ers, and  therefore  will  tend  to  promote 
sales.  I  can  easily  perceive  that  it 
is  for  the  convenience  and  the  inter- 
est of  an  auctioneer  to  place  his  goods 
in  the  street,  because  it  saves  the  ex- 
pense of  storage.  But  I  see  no  more 
necessity  in  his  case  than  that  of  a 
private  merchant.  It  is  equally  in  the 
power  of  the  auctioneer  and  the  mer- 
chant to  procure  warehouses  and 
places  of  deposit,  in  proportion  to  the 
extent  of  their  business.  But  the  auc- 
tioneer has  this  advantage,  that  he 
may  often  make  his  sale  at  the  house 
of  the  person  who  employs  him." 

In  Rex  V.  Jones  (1812)  3  C^mpb. 
(Eng.)  230,  the  defendant  was  in- 
dicted and  found  guilty  of  depositing, 
hewing,  and  sawing  logs  of  wood  in 
the  strMt,  where  it  appeared  that  he 
occupied  a  small  timber  yard  close  by. 
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•ad  that,  from  the  narrowness  of  the 
street  and  the  eonfltruction  of  his  own 
premises,  he  had  in  several  instances 
necessarily  deposited  long  sticks  of 
timber  in  tiie  stre^  and  had  them 
sawed  into  shorter  pieces  there  before 
they  could  be  carried  into  his  yard. 
Lord  EUmborough  said:  "He  is  not 
to  eke  out  the  ineonveniences  of  his 
own  premises  by  taking  in  the  public 
highway  into  his  timber  yard;  and  if 
the  street  be  narrow,  he  mast  remove 
to  a  more  commodious  situation  49t 
carrying  on  his  business." 

In  People  v.  Cunningham  (1846)  1 
Denlo  (N.  T.)  S24,  48  Am.  Dec.  709, 
tlia  defendants  were  convicted  of  a 
nuisance  in  obstructing  a  highway, 
where  they  were  constantly  selling  and 
delivering  in  tiie  street  the  grains  re- 
maining after  distillation,  called  swill 
or  slops,  to  their  customers  from  their 
distillery.  On  the  defendants'  prem- 
ises there  were  vats  or  reservoirs,  and 
running  from  them  several  12-inch 
pipes,  extending  over  the  sidewalk 
sufficiently  high  for  persons  to  walk 
under  them  into  the  street.  Persons 
wishing  to  take  away  the  slops  came 
with  their  carts  and  wagons,  and,  driv- 
ing under  the  ends  of  these  pipes,  re- 
ceived their  loading,  which  was  let  off 
by  means  of  faucets  in  the  ends  of 
tlie  pipes,  thus  conducting  the  contents 
of  the  vats  into  tubs  or  hogsheads 
standing  in  the  carts  or  wagons 
brought  to  take  it  away,  and  the  street 
was  frequently  blocked  by  their  cus- 
tomers from  morning  to  night,  making 
great  disorder  and  disturbance,  and 
there  was  much  accumulation  of  filth. 

In  State  v.  Berdetta  (1880)  73  bid. 
186,  88  Am.  Rep.  117,  where  the  use 
to  which  the  building  was  put  does  not 
appear,  it  was  held  that  it  is  a  public 
nuisance  to  occnpy  and  maintain  on 
the  sidewalk  a  building  of  a  permanent 
nature. 

It  will  be  seen  that  in  the  reported 
case  (Mackenzie  v.  Frank  M.  Paou 
Co.  ante,  1305)  it  was  held  to  be  a  nui- 
sance for  the  defendant  company,  in 
operating  its  "trim  factory,"  to  do  a 
large  portion  of  their  work  upon  the 
public  alley  and  street  on  either  side 
of  their  factory,  and  that  it  appeared, 
among  other  things,  that  it  used  the 


alley  for  piling  refuse,  lumber,  and 
other  materiaL 

An  adjoining  proprietor  may  (com- 
plain when  he  suffers  special  damage. 

Thus  an  adjoining  owner  may  en- 
join his  neis^bor  from  maintaining 
a  show  case,  sign,  and  fence  in  front 
of  such  neighbor's  premises,  lessening 
the  light  which  reaches  the  plaintiff's 
show  windows,  as  such  things  are  a 
nuisance.  Hallock  v.  Scheyer  (1884) 
83  Hun  (N.  Y.)  111. 

So  in  Lavery  v.  Hannigan  (1886) 
20  Jones  &  S.  (N.  Y.)  468,  an  adjoin- 
ing proprietor  obtained  an  injunction 
against  his  neighbor  from  placing  any 
goods,  wares,  or  merchandise,  or  other 
materials  and  articles,  upon  the  side- 
vralk  in  front  of  the  defendant's  prem- 
ises, and  from  hanging  or  suspending 
any  goods,  wares,  articles,  or  materials' 
in  front  of  said  premises  or  over  said 
sidewalk,  and  from  doing,  causing,  or 
permitting  to  be  done  any  act  or  thing 
to  encumber  or  obstruct  said  sidewalk, 
or  the  area  and  space  above  the  same, 
where  there  was  obstruction  of  the 
plaintiff's  light,  air,  and  view,  and 
also  infringement  of  the  space  in  front 
of  the  plaintiff's  store,  particularly  at 
morning  and  night,  in  setting  out  and 
taking  up  the  articles  complained  of. 

So  a  merchant  may  have  an  order 
directing  the  authorities  to  remove 
show  cases  on  the  sidewalk  of  his  ad- 
joining neighbors,  even  though  per- 
mits have  been  issued  therefor.  Peo- 
ple ex  rel.  Bentley  v.  New  Yorit  (1885) 
18  Abb.  N.  C.  (N.  Y.)  123. 

On  an  application  by  an  adjoining 
owner  for  a  mandamus  compelling  the 
authorities  to  remove  a  meat  rack  pro- 
jecting from  the  abutting  premises,  ob- 
structing the  view  of  the  neighbor's 
store,  it  was  admitted  by  the  city's 
counsel  that  the  meat  rack  was  a  nui- 
sance, and  the  mandamus  was  grant- 
ed. People  ex  rel.  Mullen  v.  Newton  < 
(1887)  20  Abb.  N.  C.  (N.  Y.)  387. 

II.  Pormiaatoe  potMr  •/  city. 

The  city  has  as  a  rule  no  power  to 
license  the  use  of  streets  or  sidewalks 
for  the  deposit,  exhibition,  or  sale  «f 
goods.  Costello  v.  State  (1896)  108 
Ala.  46,  86  L.R.A.  803, 18  So.  820;  KBy- 
ser  V.  Boise    (1917)    30  Idaho,  44R>, 
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L.R.A.1917F,  1004,  165  PaCi  1121; 
Heineck  v.  GroBse  (1902)  99  UL  App. 
441;  Fagames  t.  Chicatro  (1904)  111 
IlL  App.  690;  Chicago  t.  Pooley  (1904) 
112  111.  App.  343;  Gordstos  v.  Chicago 

(1906)  129  IlL  App.  471;  Ryan  v.  AIImi 

(1907)  188  UI.  App.  52  (stating  the 
rule) ;  Chapman  ▼.  Lincoln  (1909)  84 
Neb.  584,  25  L.RA.(N.S.)  408.  121  N. 
W.  696 ;  People  ex  rel.  Bentley  v.  New 
Yoric  (1886)  18  Abb.  N.  C  (N.  Y.) 
128;  People  ex  rel.  Mullen  v.  Newton 
(1887)  20  Abb.  N.  C.  (N.  Y.)  387;  Peo- 
ple «x  rel.  0>niatU8  v.  Willis  (1896) 
9  App.  Div.  214,  41  N.  Y.  Supp.  168. 

It  has  been  held  that  the  city  of  Chi- 
cago had  no  power  to  authorise  the  use 
oi  any  part  or  portion  of  the  sidewallu 
for  private  purposes.  Heineck  ▼. 
Grosse  (1902)  99  IIL  App.  441 ;  Paga- 
mes  T.  Chicago  (1904)  111  IlL  App.  590 
(stands  for  fruit  and  flowers  under 
leases  from  abutting  owners;  bill  to 
restrain  the  city  from  interference  de- 
nied) ;  Cordatos  V.  Chicago  (1906)  129 
IIL  App.  471  (stands  for  fruit,  flow- 
ers, and  confectionery).  So  the  court 
reversed  an  injunction  against  the  in- 
terference by  the  city  with  the  display 
of  wares  within  8  feet  of  the  building 
occupied  by  the  plaintiff  (Chicago  v. 
Verdon  (1906)  119  IIL  App.  494),  and 
with  a  candy  and  lemonade  stand  car- 
ried on  with  the  consent  of  the  abut- 
ting owner  (Chicago  v.  Pooley  (1904) 
112  lU.  App.  848). 

The  permanent  and  exclusive  ap- 
propriation of  a  portion  of  a  sidewalk 
next  to  a  building  for  a  fruit  stand 
constitutes  an  indictable  nuisance,  al- 
though it  is  erected  on  the  covering  of 
an  open  way  to  a  cellar  which  had  ex- 
isted without  objection  for  several 
years,  and  was  erected  under  a  license 
from  the  city,  the  charter  not  giving 
the  city  such  power.  Costello  v.  State 
(1896)  108  Ala.  46,  86  L.RA.  303,  18 
So.  820  (where  the  defendant  had  a 
lease  from  the  owner  of  the  abutting 
building). 

A  municipal  corporation  having,  in 
the  absence  of  statute,  no  authority  to 
permit  the  erection  of  a  gasolene  pump 
in  a  street,  its  purported  license  for 
that  purpose  may  be  revoked  at  pleas- 
ure, although  expense  has  been  in- 


curred on  the  faith  of  it  Keyser  v. 
Boise  (1917)  80  Maluv  440,  LJLA. 
1917F,  1004,  166  Pac.  1121. 

One  renting  from  an  abutting  owner 
nmy  not  complaia  that  the  city,  after 
permitting  by  ordinance  the  occupa- 
tion of  part  of  tiie  sidewalk  for  four 
years  for  a  fruit  stand,  being  at  beat 
but  a  more  revocable  license,  prohibit- 
ed such  use  by  ordinance.  Denver  v. 
Girard  (1896)  21  Cola  447,  42  Pac 
662,  where  the  court,  while  not  decid- 
ing the  case  on  this  ground,  said:  "A 
decision  in  this  case  might  have  been 
placed  upon  the  ground  that  the  stand 
of  the  defendant  in  oiror  was  a  puUie 
nuisance  erected  in  one  of  the  hi|^- 
ways  of  tiie  city,  which  even  the  city 
could  not  maintain  without  authoritf 
expressly  conferred  upon  it  by  the  leg* 
iskiture,  or  impliedly  arising  out  of 
some  express  power  granted;  that  it 
was  not  competent  for  the  city  eonncil 
while  it  continued  to  maintain  its  side- 
walks as  pert  of  its  public  highways, 
to  grant  to  private  persons  for  private 
purposes  any  portion  of  the  same." 

The  charter  of  the  city  of  Lincoln, 
giving  the  mayor  and  eooneil  aopervi- 
sion  and  control  of  all  public  highways 
and  public  ground  within  the  ci^, 
does  not  authorize  them  to  enact  ordi- 
nances for  the  leasing  of  space  on  the 
streets  or  sidewalks  in  front  of  busi- 
ness houses  for  use  by  prtkluee  dealers 
or  other  merchants;  such  use  of  the 
streets  and  sidewalks  being  unlawful, 
and  constituting  a  nuisance  per  se. 
Chapman  v.  Lincoln  (1909)  84  Nek 
634,  26  LJLA.(N.S.)  400,  121  N.  W. 
696. 

A  grant  in  the  charter  of  a  city,  of 
power  to  regulate  matters  connected 
with  business  conducted  upon  the 
streets,  does  not  empower  it  to  pass  an 
ordinance  authorizing  permits  to  use 
a  portion  of  the  sidewalk  for  display- 
ing goods  and  merchandise  on  stands, 
booths,  or  tables.  People  ex  rel.  Gom- 
atus  V.  Willis  (1896)  9  App.  Div.  214, 
41  N.  Y.  Supp.  168. 

While  it  is  not  intended  to  include 
eases  of  the  obstruction  of  streets  hy 
permanent  buildings,  it  may  be  noted 
ttiat  it  was  held  in  John  Anisfield  Co. 
▼.  Edward  B.  Grossman  ft  Co.  (1901) 
98  ni.  App.  180,  that  the  city  of  Chi- 
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cago  had  no  power  to  »atiiorize  show 
windows  projecting  18  inches  over  the 
sidewalk. 

There  are  at  least  two  Tillage  cases 
where  the  court  apparently  considered 
that  the  village  had  the  power  to  li- 
cense, bnt  which  do  not  refer  to  any 
aottorizing  statute. 

In  BarHng  ▼.  West  (1871)  29  Wis. 
807,  9  Am.  Rep.  576,  it  was  held  that  a 
village  ordinance  relating  to  the  erec- 
tion of  a  block  of  stores  for  business 
purposes,  which  provided  that  the 
sidewalk  in  front  thereof  should  be  of 
a  designated  width,  and  that  the  out- 
side or  traveled  portion  should  be  kept 
clear  of  obstructions,  permanent  or 
temporary,  impliedly  left  the  remain- 
ing portion  of  the  inside,  next  the 
bnildinga,  to  be  occupied  for  the  use 
of  the  stores,  and  an  occupant  of  one 
of  the  stores  might  lawfully  use  such 
inside  portion  for  a  lemonade  stand. 

Where  the  plaintiff  installed  modem 
gasolene  apparatus,  consisting  of  a 
tank  buried  beneath  the  surface  of  the 
ground,  and  a  pump  connected  there- 
with, in  the  space  between  the  side- 
walk and  the  graded  part  of  the  street, 
in  front  of  his  place  of  business,  and 
the  village  board  adopted  a  resolution 
directing  plaintiff  to  remove  his  tank 
and  pump,  and  on  the  same  street,  but 
a  block  and  a  half  distant  from  plain- 
tiiTs  place  of  business,  a  competitor, 
with  the  sanction  of  the  village  board, 
installed  and  maintained  similar  ap- 
paratus in  a  like  i>oflition,  it  was  held 
that  the  right  of  a  private  party  to  oc- 
cupy part  of  a  public  street  in  front  of 
his  place  of  business  must  yield  to 
public  necessity  or  convenience,  and 
ordinarily  the  question  of  public  ne- 
cessity or  convenience  is  for  the  gov- 
erning body  of  the  municipality,  but 
such  body  cannot  act  arbitrarily  and 
deny  to  one  citizen  privileges  which 
it  gnmts  to  another  under  like  condi- 
tions. Kenney  v.  Dorchester  (1917) 
101  Neb.  425, 163  N.  W.  762. 

There  seems  to  be  no  doubt  that  the 
legislature  may  empower  a  municipal- 
ity to  grant  to  an  abutting  owner  a 
limited  private  use  of  part  of  the 
street  in  front  of  his  premises,  which 
does  not  interfere  with  the  rights  of 
his  neighbor. 


Where  a  statute  restricted  persons 
from  making  or  setting  up  in  any 
street  of  60  feet  wide  or  upwards,  any 
porch,  cellar  door  or  step  which  shaU 
extend  beyond  4  feet  3  inches  into  such 
street,  or  a  proportionate  distance  into 
a  narrower  street,  under  a  penalty,  it 
was  held  that  an  ordinance  of  Phila- 
delphia was  invalid  which  provided 
that  "they  shall  not  place  their  goods, 
etc.,  on  any  porch,  or  on  or  over  a  cel- 
lar door,  or  suspend  them  from  a  pent- 
house, if  they  project  more  than  6 
inches  towards  the  street"  Carlisle  v. 
Baker  (1796)  1  Yeates  (Pa.)  473. 

In  Philadelphia  v.  Sheppard  (1898) 
168  Pa.  347,  28  AM.  972,  where  a  stat- 
ute had  given  the  city  power  to  regu- 
late the  whole  subject  by  ordinance, 
and  the  ordinance  in  question  did  not 
clearly  prohibit  the  acts  complained 
of,  it  was  held  that  the  city  ought  not 
to  come  into  a  court  of  equity  for  the 
purpose  of  restraining  the  appellees 
from  maintaining  their  candy  and 
fruit  stand,  and  of  compelling  them  to 
take  it  down  and  remove  it,  where  such 
stand  was  erected  and  maintained  by 
them  under  and  in  accordance  with  its 
own  ordinances.  The  court  said:  "If 
the  city  by  its  ordinance  declares  that 
it  shall  be  unlawful  to  place  any 
goods,  wares,  or  merchandise  for  sale, 
upon  part  of  the  footway  in  front  of 
any  house  or  premises  from  the  line 
of  any  street  60  feet  and  upwards  in 
width,  to  a  greater  distance  than  4  feet 
and  8  inches,  there  is  a  reasonable  if 
not  a  necessary  implication  from  the 
ordinance  that  the  city  will  permit  the 
goods,  etc.,  to  be  placed  for  sale  on 
the  footway  within  such  limit.  .  .  . 
We  find,  too,  that  by  the  ordinance  of 
December  6,  1871,  the  city,  with  the 
consent  of  the  commissioners  of  mar- 
kets and  city  property,  and  with  the 
approval  of  the  committee  on  city 
property,  allows  cake,  fruit,  and  other 
stands  to  be  erected  adjoining  or  in 
front  of  its  own  property;  and  we  will 
not  presume  that  it  intended  thereby 
to  fori>id  a  like  use  of  the  footway  in 
front  of  individual  property,  if  the 
owner  thereof  consented  to  iV* 

That  the  legislature  has  power  to 
confer  authority  upon  a  municipality 
to  grant  a  permit  to  install  a  gasolene 
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station  -in  a  street  was  eoaceded  in 
New  Orleans  v.  Shuler  (1916)  140  La. 
657,  73  So.  715,  the  question  beins  as 
to  whether  It  had  done  so.  It  was 
there  held  that  the  authority  of  a  city 
to  adopt  an  -ordinance  forbidding,  un- 
less by  permission  of  the  council,  the 
placing  of  a  gasolene  pump  on  the 
outer  edge  of  a  sidewalk,  and  requir< 
ing,  as  one  condition  of  such  permis- 
sion, the  payment  of  an  annual  fee  to 
the  city,  was  delegated  to  the  ci^  by 
the  following  provisions  of  its  char- 
ter: "The  city  shall  also  have  all  pow- 
ers, privileges  and  functions  which, 
by  or  pursuant  to  the  Constitution  of 
this  state,  have  been  or  could  be  grant- 
ed to  or  exercised  by  any  city.  The 
legislative,  executive  and  judicial  pow- 
ers of  the  city  shall  extend  to  all  mat- 
ters .  of  local  and  municipal  govern- 
ment, it  being  the  intent  thereof  that 
the  specifications  of  particular  powers 
by  any  other  provision  of  this  charter 
shall  never  be  construed  as  impairing 
the  effect  of  the  general  grant  of  pow- 
ers of  local  government  hereby,  be- 
stowed." 

In  Cunningham  ▼.  Entrekin  (1894)  3 
Pa.  Dist.  R.  291,  the  court  does  not  re- 
fer to  any  enabling  statute  in  holding 
that  the  tenant  of  the  ground  floor 
might  not  enjoin  the  tenant  of  the 
second  floor  from  having  a  show  case 
on  the  sidewalk. 

III.  lUiseellaneowa, 

It  Is  negligence  per  se  for  the  abut- 
ting owner  of  a  planing  mill  to  pile 
lumber  in  the  street,  and  thus  violate 
an  ordinance  forbidding  obstructions 
upon  the  streets.  McKune  v.  Santa 
Clara  Valley  Mill  &  Lumber  Co.  (1895) 
110  Cal.  480,  42  Pac,  980. 

In  New  York  v.  Leef  (1911)  128 
N.  Y.  Supp.  676,  the  defendants  suf- 
fered a  penalty  for  violation  of  an  or- 
dinance for  obstructing  the  sidewalk 
in  front  of  tiieir  place  of  business 
without  a  permit,  by  leaving  barrels  of 
apples  thereon. 

So. in  People  v.  Van  Houten  (1895) 
18  Misc.  603,  35  N.  Y.  Supp.  186,  the 
defendant,  who  obstructed  the  side- 
walk in  front  of  his  store  with  boxes, 
barrels,  bags,  produce,  and  other  mate- 
rial, was  convicted  of  a  violation  of  a 


village  ordinancs,  anthorized  by  a 
statute  empowering  trustees  of  vil- 
lages to  prevent  encumbering  streets, 
sidewalks,  etc.,  with  any  material. 

So  in  Truchelut  ▼.  Charleston 
(1818)  10  S.  C.  L.  (1  Nott  &  M'C.)  227, 
a  penalty  was  recovered  from  the  de- 
fendant for  a  violation  of  a  city  ordi- 
nance ratified  by  the  legislature,  for 
placing  on  a  bench  before  his  door, 
jars,  pots,  etc.,  for  the  purpose  of  of- 
fering them  for  sale. 

Anything  in  Marine  Ins.  Co.  v.  St. 
Louis,  I.  M.  &  S.  R.  Ck>.  (1890)  41  Fed. 
643,  is  of  no  moment,  as  it  was  re- 
versed without  the  ground  appearing 
in  (1893)  154  U.  S.  616,  88  L.  ed.  1081, 
14  Sup.  Ct.  Rep.  1152. 

In  Kessler  v.  Berger  (1903)  205  Pa. 
289,  61  L.R.A.  611,  64  Atl.  887,  14  Am. 
Neg.  Rep.  203,  the  court  does  not  in- 
form us  whelJier  the  defendant  was 
the  abutting  owner. 

The    following    cases,    while   act 
strictly  within  the  scope  of  this  note, 
.  are  of  interest  in  this  connection : 

In  Holly  V.  Bennett  (1891)  46  Mima. 
386,  49  N.  W.  189,  the  defendant  was 
held  negligent  in  extending  piles  of 
lumber  in  his  lumberyard  into  the 
street,  from  which  a  stick  fell  and 
injured  a  child,  there  being  an  ordi- 
nance prohibiting  such  encumbering 
of  the  streets. 

In  McCloughry  v.  Finney  (1885) 
37  La.  Ann.  27,  the  defendant  was  held 
liable  for  injuries  to  a  boy  caused  by 
a  fall  of  a  sack  of  corn  from  the  top 
of  a  pile  of  com  that  had  been  placed 
on  the  banquette  in  front  of  his  store 
in  the  evening. 

In  Busse  v.  Rogers  (1904)  120  Wis. 
443,  64  L.R.A.  183.  98  N.  W.  219.  16 
Am.  Neg.  Rep.  743,  it  was  held  that 
one  who,  in  using  the  street  adjoining 
his  property  as  part  of  his  lumber- 
yard, piles  lumber  there  in  an  unstable 
manner,  is  liable  for  injuries  caused 
by  its  fall  upon  a  child,  who,  while 
traveling  along  the  street,  follows  its 
inclination  to  play,  and  attempts  to 
climb  upon  the  pile,  and  therelif 
causes  the  timber  to  fall. 

Where  an  injury  occurred  owing  to 
the  blocking  of  the  sidewalk  by  malt 
boxes  placed  there  by  the  abutting  de- 
fendants, who  were  brewers,  the  court 
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said:  "The  defendants  had  the  right 
to  use  temporarily  the  sidewalk  in 
front  of  their  place  of  business  for 
the  purpose  of  sending  out  and  receiv- 
ing  any  articles  or  commodities  from 
their  business  house,  provided  it  was 
done  with  the  care  required  by  all  the 
circumstances.  But  they  had  no  right 
to  obstrttct  the  pavement  for  any 
greater  length  of  time  than  was  rea- 
sonably necessary  for  the  purpose,  and 
if  they  did  so  it  was  negligence.  .  .  . 
Whether  they  exercised  the  care  re- 
quired of  them  on  this  occasion,  we 
think  was  for  the  jury  under  the  evi- 
dence in  the  case."  Stahle  v.  Poth 
(1908)  220  Pa.  336,  69  Atl.  864. 

It  may  be  noted  that  in  Garibaldi  v. 
O'Connor  (1904)  210  la  284, 66  L.RJL 


78,  71  N.  E.  879,  16  Am.  Neg.  Rep. 
309,  it  was  held  that  merchants  who 
use  a  portion  of  the  sidewalk  adjoin- 
ing their  place  of  business  for  receiv- 
ing and  shipping  goods,  to  such  an  ex- 
tent that  travelers  are  limited  to  the 
use  of  a  narrow  passageway  during 
most  of  the  business  hours  of  the  day, 
are  bound  to  use  reasonable  ■  care  to 
see  that  such  passageway  is  kept  pafe, 
and  cannot  be  regarded  as  having  done 
.  so  if  they  have  permitted  it  to  be 
strewn  with  straw  and  loose  bananas. 

In  Ross  V.  Smith  (1919)  —  Wash. 
— ,  182  Pac.  682,  the  piling  of  boxes 
and  crates  of  fruit  and  vegetables  by  a 
merchaot  on  the  sidewalk  was  held  not 
to  have  been  a  proximate  cause  of  an 
injury  to  a  pedestrian.  B.  &  B. 


LUVICEY  D.  McDANIEL,  Appt., 

▼. 

GREENVILLE-CAROLINA  POWER  COMPANY,  Respt 

South  Carolina  SuprevM  Omtrt-'Julg  A9,  M918* 

(96  S.  C.  268,  78  S.  E.  980.) 

Trespass  —  easting  water  on  neighboring  pr<q»erty  —  legislative  authority 
—  eflFect. 

Legislative  authority  to  place  a  dam  across  a  navigable  steam  does  not 
absolve  its  owner  from  liability  for  injury  to  upper  riparian  property  by 
the  filling  of  the  stream  with  mod  and  sand  until  the  water  is  cast  upon 
such  property,  although  he  is  guilty  of  no  negligence,  where  the  Con- 
stitution prohibits  the  taking  of  property  for  public  use  without  compen- 
sation. 

{See  note  on  thie  question  beginning  on  page  1326.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Pidcens  County  (Shipp,  J.)  in  defendant's  favor  in  an  action 
to  recover  damages  for  the  casting  of  water  on  plaintiff's  property.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ansel  &  Harris,  for  appel-     Cyc.  665;  Yates  y.  Milwaukee.  10  Wall. 


lant: 

The  legrislature  has  no  power  under 
tite  Constitution  to  make  over  to  any 
Individual  or  corporation  any  right  save 
those  of  the  public,  without  securing  a 
just  compensation. 

Lee  V.  Pembroke  Iron  Co.  67  Me.  481, 
2  Am.  Rep.  64;  White  v.  Whitney  Mfg. 
Co.  60  S.  C.  266,  38  S.  E.  456;  Ward  v. 
Ford,  68  S.  C.  657,  36  S.  E.  916;  40 


497,  19  L.  ed.  984;  Eastman  v.  Amos- 
keag  Mfg.  Co.  44  N.  H.  143.  82  Am. 
Dec.  201;  Trenton  Water  Power  Co.  v. 
Raff,  36  N.  J.  L.  335;  Hogg  v.  Zanes- 
ville  Canal  &  Mfg.  Co.  5  Ohio,  410; 
Pumpelly  v.  Green  Bay  &  M.  Canal  Co. 
18  Wall,  177,  20  L.  ed.  660;  Ingleside 
Mfg.  Co.  V.  Charleston  Light  &  Water 
Co.  76  S.  C.  100,  66  S.  E.  664. 
One  has  no  more  right  to  injure  an- 
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other  with  the  water  of  a  navigable 
stream  than  with  that  of  a  non-navi- 
gable, private  stream. 

Fulmer  v.  Williams,  122  Pa.  191,  1 
L.R.A.  608,  9  Am.  St.  Rep.  91,  16  Atl. 
726;  Holyoke  Water  Power  Co.  v.  Con- 
necticut River  Co.  62  Conn.  570;  Brooks 
v.  Cedar  Brook  &  S.  C.  River  Improv. 
Co.  82  Me.  17.  7  L.R.A.  460,  17  Am. 
St.  Rep.  459,  19  Atl.  87;  Green  Bay  & 
M.  Canal  Co.  v.  Kaukauna  Water  Pow- 
er Co.  (Patten  Paper  Co.  v.  Kaukauna 
Water  Power  Co.)  90  Wis.  370,  28 
L.R.A.  423,  48  Am.  St.  Rep.  941,  61  N.' 
W.  1171,  63  N.  W.  1019. 

The  legislature  may  authorize  the 
erection  of  dams  for  the  improvement 
of  navigation  without  providing  com- 
pensation for  mere  consequential  in- 
juries, where  no  private  property  is 
appropriated. 

Hoftfoke  Water  Power  Co.  v.  Con- 
necticut River  Co.  62  Conn.  570;  Brooks 
V.  Cedar  Brook  &  S.  C.  River  Improv. 
Co.  82  Me.  17,  7  L.R.A.  460,  17  Am. 
St.  Rep.  469,  19  Atl.  87;  State  ex  rel. 
Columbia  Bridge  Co.  v.  Columbia,  27 
S.  C.  146,  3  S.  E.  65;  Grand  Rapids  & 
I.  R.  Co.  V.  Butler,  159  U.  S.  87,  40  L. 
ed.  86,  15  Sup.  Ct.  Rep.  991;  United 
States  V.  Chandler-Dunbar  Water  Pow- 
er Co.  209  U.  S.  452,  52  L.  ed.  887,  28 
Sup.  Ct  Rep.  579. 

Private  property  cannot  be  taken  for 
either  public  or  private  use  without  due 
compensation. 

Tompkins  v.  Augusta  ft  K.  R.  Co.  37 
S.  C.  387,  16  S.  E.  149;  Ingleside  Mfg. 
Co.  V.  Charleston  Light  &  Water  Co. 
76  S.  C.  98,  56  S.  E.  664;  Burnett  v. 
Postal  Telejf.  Cable  Co.  71  S.  C.  146,  50 
S.  E.  780;  Mason  v.  Postal  Teleg.  Cable 
Co.  71  S.  C.  150,  50  S.  E.  781;  PhiUips 
V.  American  Teleph.  &  Teleg.  Co.  71 
S.  C.  571,  51  S.  E.  247;  Dobson  v. 
Postal  Teleg.  Cable  Co.  79  S.  C.  431, 
60  S.  E.  948;  Wilson  v.  D.  W.  Alder- 
man ft  Sons  Co.  69  S.  C.  185,  48  S.  E. 
81 ;  40  Cyc.  581 ;  McKee  v.  Delaware  & 
H.  Canal  Co.  125  N.  Y.  858,  21  Am. 
St.  Rep.  740,  26  N.  E.  305;  Glass  v. 
Fritz,  148  Pa.  324,  23  Atl.  1050;  Hol- 
lenbeck  v.  Dingwell,  16  Mont  335,  50 
Am.  St.  Rep.  602,  40  Pac  863;  Moore 
V.  North  &  South  Carolina  R.  Co.  94  S. 
C.  243,  77  S.  E.  926. 

Messrs.  Haynsworth  &  Haynsworth, 
for  respondent : 

The  remedy  as  provided  by  statute 
allowing  condemnation  is  exclusive,  and 
the  ordinary  action  for  damages  does 
not  lie. 

Tompkins  v.  Augusta  &  E.  R.  Co.  37 


S.  C.  386,  16  S.  E.  149;  Rankin  v. 
Sievem  ft  E.  R.  Co.  68  S.  C.  634,  36  S. 
E.  997;  Lietz^  v.  Columbia  Water 
Power  Co.  47  S.  C.  464,  34  L.R.A.  215, 
25  S.  E.  744;  Moore  v.  North  ft  South 
Carolina  R.  Co.  94  S.  C.  248,  77  S.  E. 
926. 

The  statutory  authority  to  erect  tiie 
dam  is  free  from  constitutional  infirm- 
ity,  and  affords  full  protection  to  the 
defendant  in  this  case. 

Bellinger  v.  New  York  C.  R.  Co.  23  N. 
Y.  42;  Pixley  v.  Clark,  85  N.  Y.  520,  91 
Am.  Dec.  72;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  26  L  ed.  336; 
Gibson  v.  United  States,  166  U.  S. 
269,  41  L.  ed.  996,  17  Sup.  Ct.  R^.  578; 
Scranton  v.  Wheeler,  179  U.  S.  141,  46 
L.  ed.  126,  21  Sup.  Ct  Rep.  48;  Payne 
V.  Kansas  City,  St  J.  ft  C.  B.  R.  Ca 
112  Mo.  6,  17  L.R.A.  681.  20  S.  W. 
322;  Union  Bridge  Co.  v.  United  States, 
204  U.  S.  364,  61  L.  ed.  623,  27  Sup. 
Ct  Rep.  367;  MiUs  v.  United  States,  12 
L.R.A.  677,  46  Fed.  738;  High  Bridge 
Lumber  Co.  v.  United  States,  16  C.  C. 
A.  460,  37  U.  S.  App.  234,  69  Fed.  324; 
Black  River  Improv.  Co.  v.  LaCrosse, 
Boom  ft  Transp.  Co.  64  Wis.  669,  41 
Am.  Rep.  66,  11  N.  W.  443;  Garrsox 
V.  Greenville,  68  S.  C.  676, 81 S.  E.  897; 
Wallace  v.  Columbia  ft  G.  R.  Co.  34  8. 
C.  62,  12  S.  E.  815;  Lampley  v.  Atlantic 
Coast  Line  R.  Co.  71  S.  C.  166.  50  S.  E. 
773;  Touchberry  v.  Northwestern  R.  Co. 
83  S.  C.  315,  66  S.  E.  341. 

Messrs.  Cisrey  &  Carey  also  for  re- 
spondent. 

Watts,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  re- 
cover damages.  The  complaint  al- 
leges that  in  1907  the  defendant 
power  company  erected  across  Salu- 
da river  a  dam,  which  obstructed  the 
natural  flow  of  sand  and  water  in 
the  chamiel,  causing  the  channel  to 
fill  with  sand  and  mud,  and  thus 
causing  the  plaintiff  appellant's  land 
lying  above  the  dam  to  be  overflowed 
with  mud  and  sand  and  water. 
There  is  no  allegation  that  the  dam 
was  wrongfully  or  negUgmtiy  con- 
structed. The  respMident  inters 
posed  a  demurrer  to  the  complaint 
on  the  gronnd  that  the  same  did  not 
state  facts  sufficient  to  constitute 
a  cause  of  action,  "in  that  the  de- 
fendant was  authorized  by  the  stat- 
utes of  this  state  to  construct  the 
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dam  in  question  across  Saluda  river, 
"vdiich  is  navigable  at  said  point,  and 
inasmuch  as  the  complaint  does  not 
charge  that  the  said  dam  was  negli- 
gently constructed."  His  Honor, 
Judge  Shipp,  sustained  the  demur- 
rer and  dismissed  the  complaint,  and 
firtHn  this  order  appellant  appeals, 
and  by  eleven  exceptions  questions 
the  correctness  of  this  ruling. 

The  first  three  exceptions  question' 
the  correctness  in  holding  that  the 
acts  of  the  legislature  of  this  state 
make  Saluda  river  a  navigable 
stream.  These  exceptions  are  over- 
ruled, as  the  acts  of  the  legislature 
declare  Saluda  river  to  be  a  navi- 
gable stream  as  far  up  as  Me- 
Elhaney  ford  (Act  December  16, 
1797,  5  Stat  at  L.  p.  822),  and  it  is 
conceded  that  McElhaney's  ford  is 
several  miles  above  the  land  idleged 
to  be  damaged.  The  other  exceptions 
raise  the  question  that  the  building 
of  the  dam,  even  under  authority  of 
the  legislature,  did  not  excuse  or 
exempt  it  from  liability  for  damages 
to  riparian  landowners  above  the 
dam  for  injuries  done  to  theur  land 
by  reason  of  the  erection  of  the  dam, 
and  that  the  legislature  only  had  the 
power  over  the  stream  to  allow  dams 
and  locks  built  for  navigation  pur- 
poses, and  that  the  respondent  is 
a  private  corporation,  engaged  in 
the  business  of  generating  dectric 
power  for  sale,  and  liable  for  all 
damages  done  to  lands  above  it 
which  naturally  flow  from  the  erec- 
tion of  the  dam,  even  though  the  act 
of  the  legislature  authorizing  the 
building  of  the  dam  did  not  provide 
for  such  compensation. 

We  think  these  exceptions  should 
be  sustained.  The  legislature  had 
the  authority  to  authorize  and  allow 
the  respondent  to  build  the  dam  in 
question  across  Saluda  river,  which 
had  been  declared  to  be  a  navigable 
stream;  but  it  had  no  right  to  give 
them  the  power  to  build  the  dam  and 
exempt  from  liability  to  any  land- 
owners on  the  stream,  either  above 
or  below  the  dam,  that  might  suffer 
any  injury  to  their  property  by  rea- 
son of  the  erection  of  the  dam,  even 
though  by  authority  of  the  state. 


They  could  only  be  permitted  to  put 
the  dam  across  the  river,  and,  if  by 
80  doing  they  injured  any  landown- 
ers on  the  stream,  they  should  be 
required  to  respond  in  damages  for 
such  injury.  If  in  the  erection  of 
the  dam  they  exercised  the  highest 
degree  of  care,  and  were  in  no  man- 
ner negligent,  and  conducted  it  in 
the  most  skilful  manner,  yet,  if  by 
the  building  and  maintenance  of 
the  dam  they  injuriously  affect 
their  neighbors,  they  are  liable  in 
damages.  In  other  words,  the  legis- 
lature had  the  right  to  grant 
permission  to  erect  the  dam,  and 
respondent  had  the  right  to  build 
and  maintain  the  dam,  yet  if  by  so 
doing  they  injure  the  landowners  on 
the  stream,  and  the  erection  and 
maintenance  of  .the  dam  is  the  di- 
rect and  proximate  cause  of  the  in- 
jury to  the  landowners,  they  must 
pay  damage;  otherwise  it  would  de- 
prive property  holders  of  their  prop- 
erty and  take  it  from  them  without 
compensation,  and  would  be  unlaw- 
ful, unjust,  and  contrary,  not  only 
to  all  law,  but  all  reason  and  justice. 
It  may  be  that  when  a  dam  is  first 
built  that  it  will  not  injuriously  af- 
fect land  some  distance  from  it,  and 
for  a  long  time  there  will  be  no  cause 
for  them  to  complain,  but  when  the 
pond  made  by  the  dam  fills  with  mud, 
sand,  trash,  and  other  things,  causes 
overflows  and  injury  to  lands,  then 
the  parties  injured  have  a  cause  of 
action,  if  the  buildings  and  mainte- 
nance of  the  dam  is  the  direct  and 
proximate  cause  of  their  injury. 

The  complainant  in  this  case 
alleges  that  the  water  from  this 
dam  backed  up  on  her  lands,  and 
overflowed  them  with  water,  mud, 
sand,  and  other  deleterious  deposits. 
The  complaint  states  a  good  cause 
of  action.  The  fact  that  respond- 
ent's act  in  building  the  dam  was 
sanctioned  by  the  state,  and  it  did 
it  under  authority  of  law.  and  com- 
mitted no  fault  in  the  erection  of  its 
dam,  does  not  relieve  it,  if  by  so  do- 
ing it  injures  or  destroys  other  peo- 
ple's property,  without  compensat- 
ing them.  I  know  of  no  law  that  will 
permit  a  corporation  or  an  officer 
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thereof,  even  though  he  is  author- 
ized by  the  state,  to  take  the  prop- 
erty of  an  individual  for  any  purpose 
whatsoever,  however  beneficial  it 
may  be  to  the  public,  without  com- 
pensation ;  such  pretended  authority 
would  be  void  and  could  afford  no 
protection  to  anyone.  U  the  appel- 
lant has  been  injured  as  a  natural 
result  by  the  erection  and  operation 
of  this  dam,  and  the  operation  of 
the  same  is  the  direct  and  proximate 
cause  of  injury  to  her  land,  then  she 
is  entitled  to  such  damages  as 
would  compensate  her  for  such  in- 
jury. My  views  are  that  it  does 
not  make  any  difference  whether 
Saluda  river  is  navigable  or  not,  as 
the  same  rule  of  damages  follows 
as  laid  down  in  Ward  v.  Ford,  58 
S.  C.  560,  36  S.  C  916,  and  White 
V.  Whitney  Mfg.  Co.  60  S.  C.  265, 
38  S.  E.  456.  When  the  dam  in 
question  was  erected,  the  waters 
from  the  pond  in  no  manner  affected 
appellant's  land.  She  was  at  that 
time  in  no  manner  affected,  and 
could  not  foresee  that  later  she 
would  suffer  damage,  and  for  that 
reason  could  not  demand  compensa- 
tion, for  she  then  suffered  no  injury, 
and  any  claim  made  would  have  been 
conjectural  and  speculative  on  her 
part;  but  when  she  suffered  injury 
from  the  erection  and  operation  of 
the  dam  in  question,  then,  and  not 
until  then,  did  a  cause  of  action  ac- 
crue to  her,  and  not  until  then  was 
she  in  a  position  to  maintain  an  ac- 
tion. Any  action  brought  by  her 
until  her  rights  were  injuriously  af- 
fected, or  her  rights  invaded,  would 
have  been  premature,  and  she  would 
have  had  no  status  in  court. 

"The  legislature  has  no  power  un- 
der the  Constitution  to  make  over 
to  any  individual  or  corporation  any 
right  save  those  of  the  public  with- 
out securing  a  just  compensation." 
Lee  v.  Pembroke  Iron  Co.  57  Me. 
481,  2  Am.  Rep.  64. 

"The  rights  of  a  riparian  propri- 
etor on  a  navigable  stream  are 
substantially  the  same  as  those  at- 
taching to  riparian  ownership  on  a 
non-navigable  watercourse,  except 
that  in  some  reiqiects  they  are  en- 


larged by  the  greater  size  and  ca- 
I)acity  of  the  stream,  and  that  there 
are  some  additional  privileges  con- 
nected with  its  navigable  character. 
Such  an  owner  has  the  right  of 
access  to  the  navigable  part  of  the 
stream  from  the  front  of  his  lot, 
and,  provided  he  does  not  impede  or 
obstruct  navigation,  to  build  private 
wharves,  landings,  or  piers,  or  use 
the  water  of  the  stream  for  any 
proper  purpose."  40  Cyc.  565, 
Yates  V.  Milwaukee,  10  Wall  497, 19 
L.  ed.  984. 

"While  a  dam  in  a  navigxU>le 
stream,  if  authorized  by  the  act  of 
the  legislature,  cannot  be  indicted 
as  a  public  nuisance  for  obstructing 
the  stream,  still  the  act  is  no  pro- 
tection against  injuries  to  a  private 
owner."  8  Am.  &  Eng.  Enc  Law, 
2d  ed.  704. 

"In  the  case  of  a  private  stream, 
no  one  would  doubt  the  right  of  an 
injured  owner  to  maintain  an  ac- 
tion for  the  damages  suffered  by 
him  by  reason'  of  a  change  in  the 
current.  But  one  has  no  more  ri^t 
to  injure  another  with  the  water 
of  a  navigable  stream  than  with 
that  of  a  non-navigable,  private 
stream."  Fulmer  v.  Williams,  122 
Pa.  191,  1  L.R.A.  603,  9  Am.  St 
Rep.  88,  16  Atl.  726. 

"The  right  of  the  state  to  improve 
the  stream  as  a  highway,  and  for 
the  purpose  of  aiding  ito  navigation, 
is  superior  to  the  rights  of  the 
riparian  owners.  It  may  take  and 
divert  absolutely  and  without  com- 
pensation so  much  of  the  water  of 
the  stream  as  may  be  required  to 
improve  its  navigation.  But  that  is 
the  limit  of  its  right."  Green  Bay 
&  M.  Canal  Co.  v.  Kaukauna  Water 
Power  Co.  (Patten  Paper  Co.  v. 
Kaukauna  Water  Power  Co.)  90 
Wis.  370,  28  L.R.A.  443,  48  Am.  St 
Rep.  937,  61  N.  W.  1121. 

It  was  held  in  State  ex  reL  Colum- 
bia Bridge  Co.  v.  Columbia,  27  S.  C. 
140,  3  S.  E.  55,  "that  the  riparian 
proprietor  had  title  to  the  soil  cov- 
ered by  the  stream  as  far  as  the  cen- 
ter of  the  stream,  subject  to  the  right 
of  the  public  to  use  ot  the  stream 
for  transportation  as  a  hifi^way. 
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when  such  streams  are  navigable  or 
noay  be  made  so  by  the  removal  of 
obstructions." 

To  allow  the  respondent  to  escape 
paying  compensation  to  the  appel- 
lant, if  appellant  has  been  injiured 
as  she  alleges  in  her  complaint, 
would  nullify  and  wipe  out  article  1, 

17,  of  the  Constitution  of  1895. 

e  have  no  doubt  that  the  respond- 
ent should  be  liable  for  all  damages, 
_^  ^      if   any,   caused  by 

■  K""""^"*"  the  bunding  of  said 
JripertVl"*  <*»™»  «ven  though 
iMcixi*tiT«  •«-     they  were  author- 

think  that  the  order  appealed  from 
should  be  reversed.  We  are  of  the 
opinion  that  the  complaint  alleges 
a  wrongful  trespass  upon  the  lands 
of  the  appellant  and  invasion  of  her 
rights.  The  court  of  conunon  pleas 
has  jurisdiction  to  try  such  cases, 
and  even  where  condemnation  is  the . 
proper  procedure,  it  is  tried  in  that 
court,  and  an  order  must  be  first  ob- 
tained from  the  resident  circuit 
judge,  and  from  the  first  finding 
appeal  may  be  had  to  court  of  com^ 
mon  pleas.  We  see  no  reason  why 
the  issues  as  made  in  this  case  can- 
not be  tried  in  the  court  of  common 
pleas,  as  in  other  cases  of  trespass 
and  damages.  The  appellant  alleges  - 
she  has  been  damaged  for  the' 
wrongful  invasion  of  her  property 
rights  by  the  respondent,  and  de- 
mands damages  as  compensation. 
The  respondent  denies  that  she  is 
entitled  to  compensation.  The  is- 
sues as  made  are  simple  and  should 
be  disposed  of  in  the  court  of  com- 
mon pleas,  without  having  to  resort 
to. the  statute  providing  for  condem- 
nation proceedings.  Appellant's 
counsel  at  the  hearing  stated  that 
they  did  not  care  whether  they  had 
to  seek  damages  under  the  Condem- 
nation Statute,  or  proceed  in  the 
case  as  made  out  by  the  ideadings 
in  the  court  of  common  pleas.  This 
court  is  of  the  opinion  that  even  if 
appellant  could  have  pursued  the 
course  granted  by  the  statute  in 
cond<»mnation  proceedings,  that 
remedy  was  not  exclusive  in  this 


case,  and  appellant  not  necessarily 
limited  to  that  remedy. 

The  judgment  is  reversed,  and  • 
case  remanded  for  new  trial. 

Gaiy,  Oh.  J.,  and  Hydrick,  J,,  con- 
cur. 

Fraser,  J.,  concurring: 

I  concur  in  the  result.  The  act 
of  incorporation  gives  a  right  of  ac- 
tion for  injury,  not  for  negligence. 
The  defendant  cannot  escape  liabili- 
ty by  pleading  its  own  wrong  in 
failing  to  condemn. 

Hydrick,  J.,  concurring: 

The  sole  question  made  by  the  de- 
murrer, and  theref pre  the  only 
question  properly  before  this  court, 
is  whether  the  complaint  failed  to 
state  a  cause  of  action  in  falling 
to  allege  that  defendant's  dam  wa» 
negligently  constructed.  'The  com,- 
plaint  was  not  demurrable  for  that . 
reason,  because  the  act  authorizing 
the  construction  of  the  dam  imposes 
upon  the  corporation  liability  for 
damages  caused  thereby  to  riparian 
owners.  True,  such  liability  is  not 
imposed  in  express  terms,  but  it  is 
by  a  necessary  implication;  if  not,, 
why  was  the  power  of  condemnation 
conferred  upon  the  corporation?; 
And  why  was  the  express  provision  > 
inserted  in  the  act  that  any  land- 
owners should  have  the  right  to  sue 
for  and  recover,  even  after  condem- 
nation, such  damages  as  might 
thereafter  accrue,  which  were  not 
considered  or  contemplated  by  the 
appraisers  in  eonddmnatioii  proceed- 
ings? No  doubt  the  legislature  had 
in  mind  the  possibility,  under  the- 
well-known  natural  law  of  running 
waters,  that  damages  might  accrue 
many  years  after  the  building  of  the 
dam,  by  the  deposit  of  sediment  in  • 
the  bed  of  the  stream  and  the  conse- 
quent raising  thereof,  which  could 
not  be  foreseen  with  reasonable  cer- 
tainty at  the  time  of  condemnation. 
Therefore,  notwithstanding  the  au- 
thority to  build  the  dam  eonferired 
upon  the  defendant  by  the  statute, 
the  plaintiff  is  entitled  to  compensa- 
tion for  any  damage  to  her  liuid 
caused  by  the  dam. 

It  is  unnecessary,  therefore,  to 
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decide  in  this  case  the  other  ques- 
tions discussed  in  the  opinion,  and 
as  they  are  questions  of  some  grav- 
id, and  as  tii^  have  not  heretofore 
been  decided  by  this  court,  I  prefer 
to  reserve  my  opinion. 

The  defendant  should  not  be  al- 
lowed to  shift  ground  and  contend 


here — a  point  not  raised  or  decided 
on  circuit — ^that  the  complaint  is  de- 
murrable because  the  remedy  by 
condemnation,  afforded  1^  the  stat- 
ute, is  exclusive. 

For  these  reasons,  I  oonenr  only 
in  reversing  the  order  sustaining 
the  demurrer. 


ANNOTATION. 

Power  of  legnhtaro  to  reUeve  one  audiorized  to  cbiutrnct  a  dun  troa^  KaUiljr 
for  damages  to  adjoining  property. 


There  has  been  considerable  discus- 
sion as  to  the  effect  of  legislative  au- 
tiiority  to  do  an  act,  npon  the  liabil- 
ity of  the  one  authorized  for  damages 
caused  by  the  doing  thereof.  A  large 
part  of  this  discussion  has  taken  place 
in  case  of  acts  which  have  resulted 
in  nuisances.  When  the  courts  are 
confronted  with  a  statute  which  au- 
thorizes an  act,  which  but  for  the 
statute  would  amount  to  a  private  nui- 
sance, without  making  any  provision 
for  the  payment  of  damages  on  ac- 
count thereof,  they  have  in  some  cases 
(for  example,  see  argument  in  Payne 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
(Ho.,  infra)  declared  that  what  is 
authorized  by  statute  cannot  amount 
to  a  nuisance;  in  other  cases  they  have 
declared  that  a  statutory  authority  is 
only  a  defense  to  a  public  nuisance, 
and  not  to  a  private  nuisance.  The 
conflict  between  these  statements  is 
more  apparent  than  real,  for  each  must 
be  tak«i  with  limitations.  The  question 
suggested  in  the  foregoing  is  much 
broader  than  the  statutes  authorizing 
the  construction  of  dams,  but  the  stat- 
utes relating  to  dams  are  governed  by 
the  same  .general  principles.  Where 
a  statute  is  urged  as  a  defense  to  an 
act  which  results  in  damages  to  an- 
other, or  to  a  private  nuisance  (a) 
the  view  may  be  taken  that  the  stat- 
ute does  not  authorize  the  doing  of 
the  act  in  the  way  it  was  done;  (b) 
assuming  that  the  statute  does  au- 
thorite  the  doing  of  the  act  in  the 
way  it  was  done,  the  view  may  be 
taken  that  the  legislature  did  not  in- 
tend to  confer  immunity  from  dam- 
ages; (c)  assuming  that  the  legisla- 
ture did  intend  to  confer  immunity 


from  damages,  the  question  is  still  left 
— and  this  seems  to  be  the  only  ques- 
tion— as  to  the  power  of  the  legisla- 
ture to  enact  the  statute.  This  last 
is  the  only  "question  under  considera- 
tion herein.  If  the  legislature  has 
conferred  immunity  from  damages 
for  the  doing  of  an  act  which,  in 
the  absence  of  the  statute,  would  have 
afforded  a  basis  for  an  action  in  dam- 
ages or  amounted  to  a  nuisance,  the 
act  of  the  legislature  must  be  tested 
by  constitutional  limitations.  Unless 
it  ccmies  in  conflict  with  some  consti- 
tutional limitation  it  must  be  given 
effect,  whatever  hardship  or  injustice 
may  be  worked  thereby.  Assuming — 
now  without  regard  to  compensation 
— that  the  injury  complained  of  might 
be  lawfully  authorized  at  all,  if  the 
doing  of  the  authorized  act  results  in 
an  injury  which  amounts  to  a  taking 
or  damaging  of  property,  then  the 
statute  conflicts  with  the  constitu- 
tional prohibition  against  taking  or 
damaging  of  property  without  com- 
pensation. If  it  does  not  amount  to 
a  taking  or  damaging  within  this  con- 
stitutional provision,  some  other  con- 
stitutional prohibition  must  be  found, 
or  the  person  authorized  must  be  held 
immune  from  liability.  In  the  eases 
within  the  scope  of  this  note,  no  other 
constitutional  limitation  has  been 
found,  hence  the  person  authorised  to 
construct  the  dam  has  been  held  im- 
mune where  the  resulting  Injuries  do 
not  amount  to  a  taking  or  damaging 
of  property  within  the  constitutional - 
provision.  See  Payne  v.  Kansas  City, 
St  J.  &  C.  B.  R.  Co.  (1892)  112  Mo. 
6,  17  L.R.A.  631,  20  S.  W.  822,  infra; 
and  see  Valparaiso  ▼.  Hagen  (1899) 
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158  IncL  837,  48  L.R.A.  707,  74  Am. 
St.  Rep.  806,  54  N.  E.  1062.  Applying 
the  foregoing  to  the  statements  of  the 
courts  in  regard  to  the  effect  of  legis- 
lative authority  upon  liability  for  a 
nuisance,  the  statement  that  what  Is 
authorized  by  law  cannot  be  a  nui- 
sance rests  upon  the  hypothesis  that 
the  law  is  a  valid  one  and  open  to  no 
constitutional  objection,  while  tiie 
contrary  statement  that  statutory  au- 
thority is  no  defense  to  an  action  for 
damages  for  maintaining  a  private 
nuisance  must, — assuming  that  the 
statute  not  only  authorized  the  act, 
but  declared  that  there  should  be  no 
liaMlity  for  damages  from  the  doing 
thereof, — necessarily  rest  upon  the 
hjrpothesis  that  the  statute  is  invalid. 
The  decision  in  the  reported  case 
(McDaniel  v.  Greenville-Cabouna 
Power  Co.  ante,  1821)  is  a  correct  ap- 
plication of  the  foregoing  principles. 
This  principle  that  legislative  author- 
ity to  construct  a  dam  is  no  defense  to 
an  action  for  injuries  resulting  there- 
from to  adjoining  owners,  if  the  in- 
juij  amounts  to  a  taking  or  damaging 
of  property,  finds  support  in  other 
cases  under  Constitutions  which  pro- 
hibit the  taking  or  damaging  of  prop- 
erty without  compensation.  Pumpelly 
V.  Green  Bay  &  M.  Canal  Co.  (1871) 
18  Wall.  (U.  S.)  166,  20  L.  ed.  557; 
Lee  V.  Pembroke  Iron  Co.  (1869)  57 
Me.  481,  2  Am.  Rep.  59;  Weaver  v. 
Mississippi  ft  R.  River  Boom  Co.  (1881) 
28  Minn.  684, 11  N.  W.  114;  McKenzie 
T.  Mississippi  ft  R.  River  Boom  Co. 
(1882)  29  Minn.  288,  18  N.  W.  128; 
Payne  v.  Kansas  City,  St.  J.  ft  C.  B.  R. 
Co.  (1892)  112  Mo.  6,  17  LJLA.  631, 
20  8.  W.  322;  Trenton  Water  Power 
Co.  ▼.  Raff  ( 1873)  86  N.  J.  L.  335.  With- 
out determining  whether  the  flowage 
of  land  from  the  construction  of  a  dam 
erected  under  legislative  authority 
amounted  to  a  taking,  the  court  in 
Cobb  V.  Smith  (1868)  16  Wla.  662. 
states  that  the  legislature  cannot  auth- 
orize ^e  grantees  of  the  power  to 
construct  a  dam,  to  overflow  and  in- 
jure the  lands  of  others  without  mak- 
ing just  compensation.  It  seems,  how- 
ever, that  the  court  regarded  the 
flowage  of  land  as  a  taking,  as  this  is 
the  view  taken  in  Newell  v.  Smith 


(1862)  15  Wis.  102,  a  case  which  is 
overruled  in  Cobb  v.  Smith,  so  far  as 
it  holds  the  provisions  of  the  General 
Milldam  Law  to  apply  to  a  dam  on  a 
navigable  stream. 

See  Cogswell  v.  Essex  Mill  Corp. 
(1827)  6  Pick.  (Mass.)  94;  Hooksett 
V.  Amoskeag  Mfg.  Co.  (1862)  44  N.  H. 
105;  Eastman  v.  Amoskeag  Mfg.  Co. 
(1862)  44  N.  H.  143,  82  Am.  Dec.  201; 
and  Silver  Creek  Nav.  &  Improv.  Co. 
V.  Mangum  (1887)  64  Miss.  682,  2  So. 
11,  infra. 

That  the  legislature  cannot  author- 
ize an  individual  to  construct  a  dam 
and  relieve  him  of  liability  for  injury 
to  adjoining  property  is  the  opinion  of 
Nevius,  J.,  in  Sinnickson  v.  Johnson 
(1839)  17  N.  J.  L.  129,  34  Am.  Dec. 
184.  The  statute  in  this  case  was  con- 
strued as  not  intended  to  relieve  the 
grantee  of  the  power  to  construct  a 
dam,  of  liability  for  damages. 

The  legislature  cannot  authorize  a 
stranger  to  construct  a  dam  across  a 
navigable  stream  without  making  com- 
pensation to  the  riparian  owner  for 
the  use  of  the  bank  against  which  the 
dam  rests.  State  ex  rel.  Wausau 
Street  R.  Co.  v.  Bancroft  (1912)  148 
Wis.  124,  88  L.R.A.(N.S.)  626,  134  N. 
W.  880. 

The  principle  that  a  party  construct- 
ing a  dam  under  legislative  authority 
is  not  liable  for  damages  caused  by 
overflow  or  percolation  in  its  use  was 
held  to  have  no  application  to  the 
rights  and  liabilities  of  a  party,  where 
it  appeared  that  the  defendant  had 
constructed  a  dam  above  the  land  of 
the  plaintiff,  through  which  a  small 
stream  ran,  and  intentionally  poured 
water  into  this  stream  in  such  quan- 
tities that  the  channel  of  the  stream 
could  not  carry  it  away.  Accordingly, 
the  defendant  was  restrained  from 
thus  discharging  the  water.  A  provi- 
sion in  the  defendant's  charter  for  as- 
sessing damages  was  held  not  to  de- 
prive the  plaintiff  of  his  remedy  by 
suit  at  law  or  in  equity.  McEee  v. 
Delaware  &  H.  Canal  Co.  (1891)  125 
N.  Y.  358,  21  Am.  St  Rep.  740,  26  N. 
E.  305. 

The  constitutional  limitation  against 
taking  or  damaging  property  for  pub- 
lic use  without  compensation  binds 
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the  legislature;  it  is  a  liinitation  upon 
legislative  power,  and  it  is  clear  that 
the  legislature  cannot  authorize  anoth- 
er to  do  an  act  in  excess  of  legislative 
power.  The  rules  governing  this  ques- 
tion are  very  clearly  stated  in  Payne 
V.  Kansas  City,  St  J.  &  C.  B.  R.  Co. 
(1892)  112  Mo.  6,  17  L.R.A,  631,  20 
S.  W.  322  (an  action  against  a  railroad 
company  for  injuries  resulting  from  a 
dam  constructed  by  a  county  under 
legislative  authority  upon  the  railroad 
company's  right  of  way,  and  with  the 
company's  knowledge  and  consent),  as 
follows :  "The  dam  being  a  public  im- 
provement, the  defendant  insists  that 
the  act  of  the  legislature  constituted  a 
complete  justification,  and  that  the 
plaintiff  has  no  remedy  for  any  in- 
juries which  he  may  have  sustained. 
On  the  other  hand,  the  plaintiff  insists 
that  the  act,  and  work  done  thereun- 
der, amount  to  a  taking  of  his  property 
for  public  use  without  compensation, 
and  for  this  reason  the  act  is  void. 
That  cannot  be  a  nuisance  so  as  to 
give  a  common-law  right  of  action, 
which  the  law  authorizes.  To  the  ex- 
tent which  a  person  has  a  right  to  act, 
others  must  suffer.  These  proposi- 
tions have  been  laid  down  by  high 
authority,  and  are  not  questioned;  but 
they  are  based  upon  the -assumption 
that  the^ct  of  the  legislature- which- 
authorizes  the  thing  to  be  done  is  a 
valid  law.  If  it  violates  the  Consti- 
tution it  is  not  a  valid  law,  and  of 
course  constitutes  no  justification  for 
the  acts  done  thereunder.  The  act,  of 
the  legislature  in  que9tion  is  to  be. 
tested,  not  by  the  present  Constitu- 
tion, but  by  the  provision  in  force 
when  the  act  was  passed;  which  pro- 
vided that  private  property  ought  not 
to  be  taken  or  appropriated  to  public 
use  without  just  compensation.  This 
act  does  not  provide  for  the  payment 
of.  damages  to  penons'  whose  prop^ 
erty  may  be  injured  by  the  dam,  and 
the  question  is  whether  the  set  and 
work  done  thereunder  amount  to  a 
'taking'-  wHhin  the  -meaning  of  the 
Constitution."  In  -  Lee  v.  Pembroke 
Iron  Co.  (1869)  57  Me.  481,  2  Am.  Rep. 
59,  it  is  stated  that  "the  legislative 
authori^  to  do  the  act  which,  however 
carefully  done,  will  naturally  result 


in  damage  to  private  property,  must  be 
coupled  with  provisions  for  ascertain- 
ing such  damage  and  securing  an  in- 
demnity to  the  injured  party,  in  order 
to  prevent  those  who  act  under  it  from 
being  dealt  with  at  common  law  as 
wrongdoers.  The  legislature  has  no 
power  under  the  Constitution  to  make 
over  to  any  individual  or  corporation 
any  right  save  those  of  the  public, 
without  securing  a  just  compensation. 
It  is  but  just  to  presume  that  they  have 
no  intention  to  exceed  their  powers, 
.and  that  where  no  specific  mode  of  as- 
certaining damages  is  provided  they 
design  to  leave  the  parties  to  the  c(Hn- 
mon-law  method  of  ascertaining  them." 
In  Grand  Rapids  Booming  Co.  v.  Jarvis 
(1874)  30  Mich.  308,  an  action  against 
a  booming  company  for  damages  for 
flowing  back  water  in  a  river  upon  the 
land  of  the  plaintiff,  in  which  the  de- 
fendant relied  upon  legislative  author- 
ity to  construct  the  boom,  the  court 
states  that  the  legislature  has  no  con- 
stitutional power  to  give  to  the  com- 
pany the  right  to  flow  lands  against 
the  will  of  the  owner,  without  com- 
pensation at  least.  The  court  in 
Weaver  v.  Mississippi  &  R.  River 
Boom  Co.  (1881)  28  Minn.  534,  11  N. 
W.  114,  thus  discusses  the  power  of 
the  state  in  this  regard:  "The  state 
itself  cannot  take  private  property  for 
a  public  use  without  making  compen- 
sation therefor,  and  consequently  can- 
not grant  such  power  to  anyone  else. 
It  cannot  do  so  under  the  plea  of  im- 
inroving  the  navigation  of  a  public 
river  aiky  more  than  any  other  public 
purpose.  Riparian  owners  apon  a 
public  watercourse  did  not  acquire  and 
do  not  hold  their  property  burdened 
by  any  such  reservation  or  implied 
right  on  the  part  of  the  state.  Un- 
doubtedly, like  every  other  person, 
they  hold  their  property  sabjeet  to 
^e  right  of  the  state  to  take  it  by  pay- 
ing for  it  whenever  it  beeomes  neeea- 
sary  for  a  public  puilpose.  and  it  mast 
rest  in  the  wisdom  of  the  legislature 
to  determine  when  such  necessity  ex- 
ists. The  improvement  of  the  naviga- 
tion of  a  public  river  is  a  public 
purpose.  The  floating  or  rafting  of 
logs  upon  a  public  stream  is  a  legit- 
imate use  of  it  as  a  highway,  and  the 
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taking  of  property  bordering  upon  the 
Mississippi  river  for  boom  purposes, 
in  order  to  improve  and  utilize  the  riv- 
er for  that  purpose,  may  be  a  taking 
for  public  use.  This  court  so  held  in 
Cotton  V.  Mississippi  &  R.  River  Boom 
Co.  (1876)  22  Minn.  872.  But  private 
proper^  cannot  be  taken  without  com- 
pensation for  that  purpose,  any  more 
than  for  any  other.  The  state  has  not 
the  right,  without  making  compensa- 
tion, to  take  or  destroy  the  property  of 
riparian  owners  in  making  a  water- 
course navigable,  when  it  is  not  so  by 
nature,  or  in  appropriating  such  wa- 
tercourse to  the  publie  use  by  artificial 
erections  or  improvements.  Angell, 
Watercourses,  §  541.  We  are  aware  of 
a  class  of  cases  to  be  found  in  New 
York,  Pennsylvania,  and  elsewhere,  in 
which  it  has  been  held  there  can  be 
no  recovery  of  damages  on  account  of 
certain  injuries  sustained  by  the  pro- 
prietors of  lands  bordering  on  nav- 
igable rivers  in  consequence  of  acts 
done  by  the  public  for  the  improve- 
ment of  navigation.  These  cases,  if 
sustainable,  will  be  found  to  be  so 
upon  the  principle  that  the  bed  of  the 
stream,  with  all  the  water  passing  in 
it,  is  strictly  public  property,  to  be 
used  by  tixe  public  within  the  banks 
and  below  high-water  mark,  just  as 
the  interest  and  necessities  of  naviga- 
tion may  dictate  or  require,  and  that 
within  those  limits  the  public  may,  for 
this  purpose,  do  as  it  pleases  with  the 
water,  without  being  required  to  an- 
swer to  contiguous  proprietors  for 
consequential  damages.  And  we  think 
that,  upon  an  examination  of  the  facts, 
it  will  be  found  that  in  all  these  cases 
the  acts  done  by  the  public  were  thus 
confined  to  the  bed  of  the  stream,  and 
below  high-water  mark.  But  we  find 
no  case  where  the  publie  was  held  to 
have  the  right  to  overflow,  or  otherwise 
take  or  use,  private  property,  or  prop- 
erty outside  of  the  bed  of  the  stream, 
for  any  such  purpose,  without  making 
compensation  therefor.  ...  It  has 
been  again  and  again  decided  to  be 
the  doctrine  that  overflowing  land  by 
backing  water  on  it  from  dams  built 
below  constitutes  a  taking,  within  the 
meaning  of  the  Constitution,  and  that 
when  real  estate  is  actually  invaded  by 
6  A.L.R.— 84. 


superinduced  additions  of  water, 
earth,  sand,  or  other  material,  so  as  to 
effectually  destroy  or  impair  its  use- 
fulness, it  is  a  taking  within  the 
meaning  of  the  Constitution."  The 
court  concludes  that  what  the  state 
cannot  do  it  cannot  authorize  another 
to  do;  therefore  a  statute  authorizing 
the  construction  of  a  boom  was  no 
defense  to  an  action  for  damages  re- 
sulting therefrom. 

If,  as  just  shown,  the  injuries  re- 
sulting from  the  construction  of  the 
dam  amount  to  a  taking  or  damaging 
of  property,  the  legislative  authority 
is  no  defense.  There  are  very  few 
authorities  which  expressly  consider 
the  question  whether,  in  case  of  in- 
juries which  do  not  amount  to  a  taking 
or  damaging  of  property,  the  legisla- 
tive authority  is  a  defense  to  an  action 
for  injuries  which,  but  for  the  legis- 
lative authority,  would  have  furnished 
a  cause  of  action.  It  has  been  express- 
ly held  that  the  legislative  authority 
is  a  defense  in  such  a  case.  Payne  v. 
Kansas  City,  St  J.  &  C.  B.  R.  Co. 
(1892)  112  Mo.  6,  17  L.R.A.  681,  20  S. 
W.  322.  The  court  here  states  that 
"the  books  are  full  of  cases  which 
show  that  many  acts  done  under  leg- 
islative sanction,  which  are-injurious 
to  others,  do  not  amount  to  a  taking  of 
private  property;  and  "this,  too,  though 
the  same  acts  would  be  actionable  at 
the  suit  of  the  persons  injured,  if  not 
done  under  Ikgislative  authority.  It  is 
generally  held  that  acts  done  by  virtue 
of  statute  law,  which  do  not  directly 
encroach  upon  the  property  of  an  in- 
dividual, or  disturb  him  in  his  posses- 
sion or  enjoyment,  will  not  entitle  him 
to  compensation,  or  give  him  a  right 
of  action." 

In  the  cases  discussed  in  the  suc- 
ceeding paragraphs,  there  is  held  to 
be  no  right  of  action  for  injuries  aris- 
ing from  the  construction  of  a  dam 
under  legislative  authority,  where 
such  injuries  do  not  amount  to  a  tak- 
ing, or  a  taking  and  damaging,  where 
this  is  the  constitutional  provision. 
These  courts  have  not  expressly  con- 
sidered whether  there  would  have  been 
a  right  of  action  in  the  absence  of  leg- 
islative authority.  It  seems,  however, 
that  this  must  have  been  assumed,  else 


Digitized  by 


Google 


1330 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJL 


there  was  no  necessity  for  considering 
the  effect  of  legislative  authority. 

Thus  it  has  been  held  that  damage 
to  rice  fields  by  the  construction  of  a 
government  dam  in  harbor  improve- 
ments, which  raised  the  low-water 
level  in  a  navigable  river,  thus  de- 
stroying the  drainage  of  the  fields  and 
increasing  their  liability  to  overflow 
in  time  of  freshet,  does  not  constitute 
a  taking  of  property  within  the  mean- 
ing of  a  constitutional  provision  for 
compensation,  on  the  theory  that 
rights  of  riparian  owners  are  subor- 
dinate to  the  power  of  the  government 
to  control  and  improve  navigation. 
Mills  v.  United  States  (1891)  12  L.R.A. 
673,  46  Fed.  788. 

A  temporary  flooding  of  land  due  to 
the  erection  of  a  cofferdam  by  a 
municipali^,  which  was  proceeding 
under  authority  to  construct  a  bridge, 
was  held  not  to  be  a  taking  of  prop- 
erty for  which  compensation  was  re- 
quired, in  Atwater  v.  Canandaigua 
(1891)  124  N.  Y.  602,  27  N.  E.  385. 

In  Durham  v.  Lisbon  Falls  Fibre  Co. 
(1906)  100  Me.  238,  61  Atl.  177,  a  town 
was  held  to  have  no  right  of  action 
for  injuries  to  a  highway  below  the 
defendant's  dam,  resulting  at  freshet 
season  from  an  increase  in  the  volume, 
momentum,  and  velocity  of  water 
which  was  deflected  by  the  dam 
against  the  shore  on  which  the  high- 
way was  situated,  where  the  dam  was 
reasonably  and  properly  located,  and 
rightfully  constructed  by  the  defend- 
ant company  on  its  own  land,  in  ac- 
cordance with  the  express  authority 
of  statute,  for  the  purpose  of  pro- 
pelling a  mill. 

In  Waggoner  v;  Jermaine  (1843)  7 
Hill  (N.  Y.)  367,  one  who  erected  a 
dam  under  authority  of  canal  commis- 
sioners was  held  not  liable  for  injury 
to  lands  which  were  overflowed  there* 
by,  the  court  stating  that  the  conse- 
quential injury,  if  any,  flowing  from 
the  elevation  of  the  dam  by  the  direc- 
tion of  the  canal  officers,  and  for  canal 
purposes,  ought  not  to  be  charged 
against  the  defendant. 

A  boom  company  has  been  held  not 
liable  for  consequential  damages  re- 
sulting from  the  backing  up  of  water 
due  to  the  erection  of  a  boom  under 


legislative  authority.  Lawler  v.  Bar- 
ing Boom  Co.  (1869)  56  Me.  443. 

Damages  arising  from  the  backing 
up  of  water  caused  by  the  erection  of 
a  dam  have  been  held  to  be  consequen- 
tial, for  which  the  state  need  not  make 
compensation.  Delaware  Div.  Canal 
Co.  V.  McKeen  (1866)  52  Pa.  117.  The 
court  states  that  compensation  for 
consequential  damages  is  a  matter  of 
grace,  and  not  of  right.  That  a  com- 
pany which  succeeded  to  the  right  of 
the  state  to  construct  a  dam  was  not 
liable  for  consequential  damage 
caused  by  backed  water  from  the  dam 
is  held  also  in  Freeland  v.  Pennsyl- 
vania R.  Co.  (1870)  66  Pa.  91,  5  Am. 
Rep.  829.  In  other  cases  in  this  state 
in  which  injury  resulted  from  backed 
water  from  a  dam,  the  freedom  of  the 
state  from  liability  for  damages  is  ex- 
pressly based  upon  the  right  of  the 
state  to  improve  the  waters  for  nav- 
igation. McKeen  v.  Delaware  Div. 
Canal  Co.  (1865)  49  Pa.  424. 

In  High  Bridge  Lumber  Co.  v.  Uni- 
ted States  (1895)  16  C.  C.  A.  460,  37 
U.  S.  App.  234,  69  Fed.  820,  a  pro- 
ceeding by  the  United  States  for  the 
condemnation  of  certain  lands  neees* 
sary  to  the  erection  and  maintenance 
of  a  lock  and  dam  for  the  improvement 
of  a  river,  it  is  stated  to  be  a  well- 
settled  rule,  in  respect  of  consequen- 
tial injuries  resulting  from  the 
prudent  and  skilful  construction  of 
public  works  by  the  govemm^it  or  the 
state,  or  those  acting  under  legislative 
authority,  that  no  action  will  lie  for 
such  damages  unless  expressly  con- 
ferred by  statute. 

The  flooding  of  land  consequent  up- 
on the  private  erection  of  a  dam  un- 
der the  authority  of  legislation  enacted 
in  the  exercise  of  the  police  power,  to 
subserve  the  drainage  of  low  land,  has 
been  held  not  to  amount  to  a  taking 
which  requires  compensation  to  be 
made  to  the  owner  in  order  to  afford 
the  due  process  of  law  guaranteed  by 
the  14th  Amendment  to  the  United 
States  (Constitution,  when  such  fktod- 
ing  is  only  to  a  minor  extent,  and  can 
be  prevented  by  raising  the  heights 
of  the  dikes  around  the  land.  Man- 
igault  V.  Springs  (1905)  199  U.  S.  478, 
50  L.  ed.  274,  26  Sup.  Ct  Rep.  127. 
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A  power  company  which  has  con- 
•tnicted  a  dam  under  a  contract  with 
iho  United  States  government,  under 
circumstances  which  make  its  liability 
the  same  as  that  of  the  United  States, 
is  not  liable  for  an  unhealthful  condl* 
tion  created  by  the  overflowing  of  land 
by  water  which  was  backed  up  by  the 
dam,  and  consequent  injuries  to  ad- 
joining residents.  Chattanooga  &  T. 
Biver  Power  Co.  v.  Lawson  (1917)  189 
Tenn.  354,  201  S.  W.  166. 

It  has  been  held  that  the  legislature 
may  authorize  the  level  of  the  water 
of  a  public  lake  to  be  drawn  down  for 
manufacturing  purposes,  although 
public  rights  of  navigation  are  there- 
by impaired,  and  the  shore  line  in 
front  of  private  riparian  property  is 
changed.  The  inconvenience  to  the 
owners  of  land  on  the  shore  in  reach- 
ing the  water,  because  of  the  lowering 
of  the  water  level,  and  the  lessening 
thereby  of  the  enjoyment  of  res- 
idences upon  or  near  the  shore,  are 
held  to  furnish  no  legal  ground  of 
complaint,  being  damnum  absque  in- 
juria. State  ▼.  Sunapee  Dam  Co. 
(1901)  70  N.  H.  458,  69  L.R.A.  65,  60 
AtLlOS. 

It  has  been  stated,  however,  that  the 
Injuries  to  which  immunity  from  re- 
sponsibility attaches  are  "such  only  as 
arise  incidentally  from  acts  done  un- 
der a  valid  act  of  the  legislature  in 
the  CKoeation  of  a  public  trust  for  the 
pnblie  benefit,  by  persons  acting  with 
due  skill  and  caution  within  the  scope 
of  Hbair  authority.  If  the  injury  be 
direct  or  the  work  be  done  for  the 
benefit  of  an  individual  or  corporation, 
with  private  capital  and  for  private 
emolnmeat,  the  principle  which  ab- 
solves the  parties  from  liability  to  ac- 
tion at  the  suit  of  persons  injured  does 
not  apply,  even  though  the  public  be 
incidentally  benefited  by  the  improve- 
ment" Trenton  Water  Power  Co.  v. 
Baff  (1873)  86  N.  J.  L.  336. 

What  is  a  taking  or  damaging  of 
pnq>erty  is  a  question  beyond  the 
scope  of  tills  note.  Some  very  contra- 
dietoiy  results  have  been  reached  up- 
on this  question,  but  the  conclusion  of 
the  oonrt  Is  accepted  without  discus- 
sion in  the  present  note. 

To  siimnuuize  tiie  foregoing,  it  ap- 


pears that  legislative  authority  is  not 
a  defense  to  injuries  to  adjoining 
property  from  the  construction  of  a 
dam,  where  such  injuries  amount  to  a 
taking, — or  damaging,  where  the  Con- 
stitution prohibits  this, — but  is  a  de- 
fense to  injuries  which  do  not  amount 
to  a  taking  or  damaging. 

In  some  cases  the  foregoing  prin- 
ciples have  been  adhered  to  where,  so 
far  as  appears,  no  constitutional  pro- 
vision wfui  involved.  Nichols  v.  Pixly 
(1789)  1  Root  (Conn.)  129  (license 
from  a  town) ;  Cogswell  v.  Essex  Mill 
(3orp.  (1827)  6  Pick.  (Mass.)  94.  In 
Hooksett  V.  Amoskeag  Mfg.  Co.  (1862) 
44  N.  EL  105,  an  action  by  a  town  to 
recover  damages  for  the  loss  of  a 
bridge  which,  it  was  alleged,  the  de- 
fendant had  carried  away  by  erecting 
a  stone  dam  across  the  river,  and 
thereby  raising  the  water  in  the  river 
so  as  to  throw  it  back  around  the  piers 
and  abutments  of  the  bridge,  and  to 
pond  the  water  there  about  the  piers 
and  abutments  so  as  to  cause  the  ice 
to  freeze  thicker  and  more  extensively 
about  them  than  it  had  before  done,  so 
that  the  bridge  in  consequence  was 
carried  away,  the  defendant  pleaded 
charter  authority  to  construct  the  dam, 
but  this  was  held  to  be  no  defense  to 
this  action,  the  court  stating  that,  "al- 
though their  charter  might  protect  the 
defendants  from  an  indictment  for 
nuisance,  it  gives  them  no  right  to 
throw  back  the  water  upon  the  lands 
,  of  others  to  their  injury,  and  for  such 
'  flowage  the  defendants  are  liable  not- 
withstanding their  charter."  The  de- 
fendants were  accordingly  held  liable 
for  tiie  destruction  of  the  bridge.  A 
similar  statement  appears  in  Eastman 
V.  Amoskeag  Mfg.  Co.  (1862)  44  N.  H. 
143,  82  Am.  Dec.  201,  an  action  by  an 
adjoining  landowner  against  the  same 
defendant  for  overflowing  the  plain- 
tiff's land.  In  Silver  Credc  Nav.  St 
Improv.  Co.  v.  Mangum  (1887)  64 
Miss.  682,  2  So.  11,  an  action  against 
an  improvement  company  which  con- 
structed a  dam  under  legislative 
authority,  and  as  a  result  of  which 
the  plantation  of  the  plaintiff  was  cov- 
ered with  water,  and  a  ford  which  he 
had  theretofore  enjoyed  was  destroyed, 
the  court  states  that  the  utmost  ex- 
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tent  of  the  plaintiff's  rifl^t  is  to  be 
compensated  for  the  damages  sus- 
tained by  the  overflowing  of  her  land 
and  the  cost  of  providing  convenient 
means  of  crossing  the  creek,  and  the 
court  adds:  "We  do  not  decide  tiiat 
she  is  entitled  to  recover  because  the 
fordability  of  the  creek  at  certain  sea- 
sons of  the  year  has  been  destroyed 
by  authority  of  the  legislature,  but  if 
this  is  ground  for  recovery  its  meas- 
ure must  be  the  cost  of  providing  a 
crossing.  It  may  be  that  the  legisla- 
ture, has  authority  to  provide  for 
changing  a  shallow  stream  into  a  deep 
one,  and  that  they  who  are  inconven- 
ienced by  it  have  no  right  to  recover 
anything  for  it." 

A  right  conferred  by  a  lesser  author- 
ity than  the  legislature  has  been  held 
not  to  relieve  the  grantee  of  the  right 
of  liability  for  damages.  Thus  a  light 
and  power  company  which  used  water 
power  at  a  dam  which  had  been  con- 
structed for  canal  purposes  was  held 
liable  for  damages  caused  by  a  rise  in 
water  due  to  ilashboards  put  on  the 
dam  by  the  light  and  power  company, 
although  the  ilashboards  were  put  on 
under  authority  of  the  canal  superin- 
tendent, in  Economy  Light  &  P.  Co.  v. 
Cutting  (1893)  49  111.  App.  422.  It  is 
stated  that  the  ilashboards  were  not 
put  on  for  any  purpose  of  navigation, 
nor  for  any  public  purpose,  but  at  the 
instance  of  and  by  the  light  and  pow- 
er company  in  order  to  get  more  power 
for  its  use;  that  the  evidence  did  not 
show  that  the  canal  commissioners  did 
anything,  and  the  canal  superintend- 
ent merely  controlled  the  manner  in 
which  the  defendant  did  the  work, 
which  it  was  permitted  to  do  for  its 
own  benefit,  and  the  court  concludes 
that  the  defendant  was  not  relieved  of 
responsibility  by  the  consent  Of  the 
canal  superintendent. 

It  is  a  theory  of  some  cases  that  a 
riparian  owner  holds  his  land  subject 
to  improvements  in  navigation.  No 
recovery  can  be  had  under  this  theory 
for  damages  from  the  construction  of 
"  dam  erected  to  improve  navigation. 
Holyoke  Water  Power  Co.  v.  Connec- 
ticut River  Co.  (1884)  62  Conn.  670; 
Monongahela  Nav.  Co.  v.  Coons  (1843) 
6  Watts.  &  S.  (Pa.)   101;  McKeen  v. 


Delaware  Div.  Canal  Co.  (1866)  49 
Pa.  424;  Falls  Mfg.  Co.  v.  Oconto  Riv- 
er Improv.  Co.  (1894)  87  Wis.  185,  58 
N.  W.  257.  In  Brooks  v.  Cedar  Brook 
&  S.  C.  River  Improv.  Co.  (1889)  82 
Me.  17,  7  L.R.A.  460,  17  Am.  St.  Rep. 
459, 19  Atl.  87,  an  action  by  a  riparian 
owner  against  one  who  had  conatnict- 
ed  a  dam  above  the  plaintifTs  property 
for  the  passage  of  logs,  which  result- 
ed, when  the  gates  were  opened  for 
the  passage  of  logs,  in  an  increase  in 
the  height  of  the  river  where  it  passed 
through  the  plaintiffs  land,  the  action 
of  this  increased  flow  of  water,  and 
the  logs  borne  along  upon  it,  having 
tended  to  widen  and  deepen  the  stream 
by  gradually  wearing  away  the  soil 
of  the  banks  and  bottom  across  the 
plaintiff's  land,  the  court,  in  denying 
recovery  for  such  damages  to  the 
plaintiff's  land,  states  that  riparian 
owners  on  all  public  streams  hold  their 
riparian  lands  subject  to  the  par- 
amount right  of  navigation  of  such 
streams  by  the  public.  The  court,  in 
answer  to  the  argument  that  the  le^ 
islature  could  not  authorize  the  im- 
provement of  the  navigation  of  the 
public  streams  of  the  state  without 
providing  compensation  to  riparian 
owners  for  such  injuries  as  were  in- 
volved in  this  case,  states  that  "it  may 
be  at  once  conceded  fully  that  the  leg- 
islature cannot  authorize  the  taking  of 
any  property  of  a  riparian  owner  for 
use  in  improving  the  navigation  with- 
out providing  compensation.  If  ripar- 
ian land  is  taken  for  storage  of  water, 
or  for  a  receptacle  for  discharged  wa- 
ters, or  for  dams,  lots,  etc.,  the  owner 
is  entitled  to  compensation  for  the 
injury  caused  by  such  taking.  This 
concession,  however,  does  not  include 
incidental  injuries,  where  no  land  is 
appropriated  and  no  water  is  divort- 
ed." 

It  is  held  in  Canal  Appraisers  ▼. 
People  (1836)  17  Wend.  (N.  Y.)  871, 
that  if,  in  the  improvement  of  the  nav- 
igation of  a  public  river,  the  waters  of 
tributary  streams  are  so  much  raised 
as  to  destroy  a  valuable  mill  site  8it> 
uated  thereon,  and  the  stream  be  gen- 
erally navigable,  although  not  so  at 
the  particular  locality  of  the  mill  site^ 
the  owner  is  not  entitied  to  damages 
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within  the  provisions  of  the  Canal 
Laws,  directinsr  compensation  to  be 
made  for  private  property  taken  for 
public  use. 

It  is  held  in  Green  Bay  &  M.  Canal 
Co.  V.  Eaulcauna  Water  Power  Co. 
(Patten  Paper  Co.  v.  Kaukauna  Water 
Power  Co.)  (1895)  90  Wis.  370,  28 
L.ILA.  443,  48  Am.  St.  Rep.  937,  61  N, 
W.  1121,  63  N.  W.  1019,  that  riparian 
risrhts  of  the  lower  owners  of  land 
upon  the  bank  of  a  stream  are  prop- 
erty such  as  cannot  be  taken  by  the 
state  even  for  a  public  use,  except  in 
aid  of  navigation,  without  compensa- 
tion to  the  owner,  and  cannot  be  taken 
at  all,  or  impaired,  for  a  private  use. 
It  is  further  held  in  this  case  that 
surplus  water  of  a  dam  lawfully  made 
in  a  river  to  supply  a  canal  past  rap- 
ids in  aid  of  navigation,  although 
under  a  statute  declaring  that  the  wa- 
ter power  created  should  belong  to  the 
state,  cannot  be  diverted  from  its 
natural  channel  to  the  detriment  of  the 
lower  riparian  proprietors,  by  the 
state  or  its  grantees,  through  the  canal 
and  sluiceway  therefrom,  for  the  op- 
eration of  mills  on  the  canal  bank. 

On  the  other  hand,  it  has  been  held 
that  riparian  owners  upon  a  public 
watercourse  do  not  hold  their  property 
hardened  by  any  implied  reservation 
or  right  of  the  state  to  improve  nav- 
igation.   Weaver  v.  Mississippi  &  R. 


River  Boom  Co.  (1881)  28  Minn.  634, 
11  N.  W.  114,  see  supra. 

Some  cases  hold  legislative  author- 
ity to  construct  a  dam  no  defense  to 
ah  action  for  damages  caused  thereby, 
on  the  theory  that  the  legislature  did 
not  intend  to  relieve  the  grantee  of 
such  liability,  but  authorized  the  con- 
struction of  the  dam,  with  the  burden 
on  the  grantee  of  paying  any  damages 
caused  thereby.  Sinnickson  v.  John- 
son (1839)  17  N.  J.  L.  129,  34  Am.  Dec. 
184;  Crittenden  v.  Wilson  (1825)  5 
Cow.   (N.  Y.)   165,  15  Am.  Dec.  462. 

This  is  a  principle,  however,  that  is 
not  considered  generally  in  this  note, 
which  has  been  confined  to  the  power 
of  the  legislature  to  relieve  the  one 
authorized  to  construct  a  dam,  of  li- 
ability for  injuries;  and  the  note  does 
not  consider  the  question  whether  the 
legislature  has  attempted  to  confer 
this  immunity. 

That  the  remedies  provided  by  the 
act  of  incorporation  of  a  company 
which  by  its  charter  was  authorized 
to  construct  a  dam,  for  the  injuries 
arising  from  the  construction  of  the 
dam,  do  not  exclude  the  common-law 
remedies  for  injuries  arising  from  an 
abuse  of  the  privileges  granted  to  the 
company,  or  for  the  neglect  of  its  du- 
ties, is  held  in  Schuylkill  Nav.  Co.  v. 
McDonough  (1869)  S3  Pa.  78. 

W*  A«   Ea 


INTEBSTATE  BUSINESS  MEN'S  ACCIDENT  ASSOCIATION,  Appt, 

V. 

MARY  S.  DUNN. 

Kentucky  Court  of  Appedia  —  December  4,  1917. 
(178  Ky.  198, 198  S.  W.  727.) 

bsuranee  —  death  by  murdor  —  liability. 

Liability  under  an  Insurance  policy  for  death  by  murder  through  the 
uae  of  a  firearm  is  not  relieved  by  a  provision  in  the  policy  that  it  shall 
not  cover  any  loss  due  to  the  act  of  any  person  done  to  injure  the  insured, 
or  to  death  resulting  from  an  injury  produced  by  the  discharge  of  a  fire- 
arm. 

[See  note  on  this  qttestion  beginning  on  page  1338.] 


Digitized  by 


Google 


1334 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJL 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Hen- 
derson County  in  favor  of  plaintiff  in  an  action  brought  to  recover  an 
amount  alleged  to  be  du6  under  an  accident  insurance  policgr.    Affirmed. 

The  facts  are  stated. in  the  opinion  of  the  court 


Messrs.  R.  M.  Haines,  Donshee, 
Haines,  &  Brody,  and  Yeaman  &  Yea- 
man,  for  appellant: 

The  validity  of  the  principle  of  the 
exception  in  the  policy  has  been  sus- 
tained by  this  court. 

Hutchcraft  v.  Travelers'  Ins.  Co.  87 
Ky.  300,  12  Am.  St  Rep.  484,  8  S.  W. 
570;  American  Acci.  Co.  v.  Carson,  99 
Ky.  441,  34  L.R.A.  801,  59  Am.  St. 
Rep.  478,  86  S.  W.  169;  Continental 
Casually  Co.  v.  Fleming,  —  Ky.  — , 
124  S.  W.  821 ;  Casualty  Co.  v.  Taylor, 
164  Ky.  786,  176  S.  W.  194;  Interstate 
Businessmen's  Acci.  Asso.  v.  Atkinson, 
166  Ky.  532,  L.R.A.1916E,  666,  177  S. 
W.  254;  Continental  Casualty  Co.  v. 
Morris,  46  Tex.  Civ.  App.  394,  102  S. 
W.  773. 

Messrs.  Henson  &  Taylor  for  ap- 
pellee. 

Carroll,  J.,  delivered  the  <qpinion 
of  the  court: 

In  April,  1916,  the  appellant 
association  issued  to  Dr.  M.  C.  Dunn 
a  certificate  of  membership,  in 
which  it  agreed,  in  the  event  of  the 
death  of  the  insured  "from  bodily 
injuries  efTected  solely  and  inde- 
pendently of  all  other  causes  or  con- 
ditions concurring,  contributing,  or 
intervening,  through  external,  vio- 
lent, and  accidental  means,"  to  pay 
his  wife,  the  beneficiary  named  in 
the  policy,  the  sum  of  $6,000.  In 
the  schedule  of  injuries  for  which 
compensation  would  be  paid,  and  the 
amount  thereof,  we  find,  for  ex- 
ample, these,  among  others:  "For 
loss  of  both  eyes,  $5,000 ;  for  loss  of 
either  hand,  $1,250 ;  for  the  loss  of 
either  eye,  $1,250;  for  loss  of  life, 
$5,000." 

It  will  thus  be  seen  that,  unless 
the  company  was  exempt  from  lia- 
bility by  other  provisions  in  the 
policy,  it  was  obliged  by  tiie  clauses 
we  have  set  forth  to  pay  to  the  bene- 
ficiary, in  the  event  of  the  death  of 
the  insured,  the  sum  stipulated,  as 
it  is  agreed  that  his  death  came 
within  the  protective  features  of  the 
policy.  In  another  part  of  the  policy 
there  is  a  paragraph  exempting  the 


company  from  liabUity  in  certain  de- 
scribed states  of  case,  and  this  para- 
graph reads,  in  part :  "This  certifi- 
cate shall  be  in  suspension,  and  the 
insurance  herein  provided  shall  not 
extend  to  or  cover  any  loss  due  to 

.  .  .  the  act  of  any  person  done 
to  injure  the  insured." 

After  the  death  of  Dr.  Dunn,  in 
a  suit  by  the  appellee  b^ieficiary 
to  recover  from  the  association 
$6,000,  and  after  the  association  had 
filed  its  answer  denying  liability,  the 
case  was  submitted  upon  the  follow- 
ing agreed  statement  of  facts: 

"(1)  The  policy  upon  which  this 
suit  commenced  was  in  full  force 
and  effect  at  the  time  of  the  injuiy 
and  death  of  Dr.  M.  C.  Dunn. 

"(2)  The  plaintiff  is  the  bene- 
ficiary named  in  the  policy,  and  as 
such  has  done  and  performed  the 
conditions  preliminary  to  maturing 
her  claim. 

"(8)  Dr.  M.  C.  Dunn  was  inten- 
tionally shot  and  murdered  by  one 
Charles  M.  Wyne  at  Henderson, 
Kentucky,  on  August  10,  1916,  and 
the  said  shooting  and  killing  of  the 
said  Dr.  M.  C.  Dunn  by  the  said 
Charles  M.  Wyne  was  not  done  in 
any  affray  or  mutual  encounter,  nor 
brought  on  or  caused  by  any  demon- 
stration, threat,  or  menace  by  the 
said  Dunn;  but  the  said  Dunn  at 
said  time  was  unarmed  and  attempt- 
ing to  escape  from  the  said  Chaiies 
M.  Wyne,  and  said  attack  upon  the 
said  Dr.  M.  C.  Dunn  at  said  time 
was  wholly  unprovoked,  unexi>ected, 
and  unforeseen  upon  the  part  of  the 
said  Dunn,  and  the  said  Charles  H. 
Wyne  at  said  time  shot  the  said  Dr. 
M.  C.  Dunn  with  the  fixed  purpose 
and  intention  to  kill  the  said  Dr.  M. 
C.  Dunn. 

"(4)  Plaintiff  is  entitled  to  a 
judgment  for  $5,000,  with  intoest 
and  costs,  unless  the  court  shall  hold 
as  a  matter  of  law  that  the  company 
is  not  liable  for  a  death  so  occurring 
b^  reason  of  the  following  provi- 
sions of  paragraph  6  of  pi^  E,  to 
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wit:  'This  certificate  shall  be  in 
sospension  and  the  insurance  herein 
provided  shall  not  extend  to  or  cover 
any  loss  due  to  the  act  of  any  person 
done  to  injure  the  insured  or  an> 
other,  or  to  cause  the  insured  or 
another  to  desist  from  doing  any 
lawful  act,  whether  the  person  be 
irresponsible  by  rea9on  of  any  form 
or  degree  of  mental  derangement  or 
any  other  cause ;  disability  or  death 
resulting  from  an  injury  produced 
by  the  discharge  of  a  firearm,  unless 
the  claimant  shall  establish  the  ac- 
cidental cause  of  the  dischajrge  by 
the  testimony  of  a  i>er8on  other  than 
the  insured  or  the  claimant,  who 
actually  saw  the  accidental  cause 
in  operation.' " 

On  this  statement  of  facts  and  the 
contract  of  insurance  the  lower 
court  entered  a  judgment  in  favor 
of  Mrs.  Dunn  for  $5,000  with  in- 
terest, and  the  association  appeals. 

It  will  be  seen  from  the  stipu- 
lation of  facts  and  the  terms  of  the 
policy  that  the  only  point  of  dis- 
agreement between  the  parties  to 
this  litigation  falls  within  a  very 
narrow  compass;  counsel  for  the 
association  contending  that,  as  Dr. 
Dunn  was  intentionally,  shot  and 
killed,  the  association  is  relieved 
from  liability  by  so  much  of  para- 
graph 6  of  part  "E"  as  provides  that 
the  insurance  "shall  not  extend  to  or 
cover  any  loss  due  to  the  act  of  any 
person  done  to  injure  the  insured." 
In  other  words  the  argument  is  that 
the  word  "injure"  includes  the  word 
"kill,"  and  that  this  exemption 
clause  should  be  so  construed  as  to 
read  that  the  insurance  "shall  not 
extend  to  or  cover  any  loss  due  to 
the  act  of  any  person  done  to  injure 
or  kill  the  insured;"  while  counsd 
for  Mrs.  Dunn  insist  that  the  clause 
relied  on  by  the  association  exempts 
it  from  liability  only  in  respect  to  in- 
jury, and  not  death,  intentionally  in- 
flicted by  another  person.  It  is 
plain  that,  if  the  policy  had  not  con- 
tained this  exemption  clause,  there 
could  be  no  question  raised  as  to  t^ 
liability  of  the  associaUm ;  and  this 
is  conceded.  And  so  we  repeat,  the 
only  point  in  controversy  is:    Does 


the  word  'injure,"  in  the  connection 
in  which  it  was  used  in  this  exemp- 
tion clause,  cover  and  include  the 
word  "death?"  If  it  does,  the  judg- 
ment should  be  reversed ;  otherwise, 
it  should  be  afiirmed. 

Just  why  there  was  not  inserted 
in  this  part  of  the  exemption  clause 
now  under  consideration  the  words 
"to  km,"  after  the  words  "to  in- 
jure," we  do  not  of  course  know ;  but 
we  do  know  that  the  insertion  of  the 
words  "to  kill"  would  have  made 
plain  a  provision  that  without  these 
words  is  involved  in  some  doubt  and 
probably  susceptible  of  two  inter- 
pretations. But  it  carnot  be  assumed 
that  the  omission  of  these  words 
was  by  inadvertence  or  mistake,  be- 
cause insurance  companies,  in  writ> 
ingpolicies  of  insurance,  do  not  omit 
or  insert  words  by  mistake  or  inad- 
vertence. When  an  important  word, 
or  a  word  that  would  affect  the 
meaning  of  a  policy,  is  either  in- 
serted or  omitted,  it  is  safe  to  as- 
sume that  the  insurance  company 
had  good  reason  for  the  omission  or 
the  insertion.  It  will  be  seen  that  in 
the  last  clause  of  paragraph  6  the 
words  "disability  or  death"  are  used, 
the  effect  of  which  is  that  the  policy 
does  not  cover  any  loss  due  to  "dis- 
ability or  death  resulting  fron  an  in- 
jury produced  by  the  discharge  of  a 
firearm."  And  so  it  is  plain  that  un- 
der this  condition  there  could  be  no 
recovery  by  the  insured  for  disabil- 
ity or  for  death  resulting  from  an 
injury  produced  by  the  discharge  of 
a  firearm.  In.  this  clause  the  asso- 
ciation carefully  protected  itself 
from  liability,  not  only  against  dis- 
ability, but  against  death,  showing 
that  it  recognized  the  necessity  for 
using  t^  word  "deatli"  in  addition 
to  the  word  "disability,"  although 
the  disability  might  result  in  death; 
but,  when  it  came  to  protect  itself 
against  loss  due  to  an  intentional, 
violent  act  committed  by  anotlier 
person  against  the  insured,  it 
omitted  the  word  "death,"  or  any 
word  of  like  meaning,  and  stipulated 
only  that  it  should  not  be  liable  for 
any  loss  due  to  the  act  of  any  per- 
son done  to  injure  the  insured. 
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Thfe  word  "injure"  is  not  a  tech- 
nical word.  It  is  in  common  use,  has 
a  popular  and  well-understood  mean- 
ing, and  from  the  context  we  take  it 
for  granted  it  was  intended  to  have 
its  popular  meaning  in  this  con- 
tract. It  is  defined  by  Webster  as 
meaning :  "To  do  harm  to ;  to  hurt ; 
to  damage,  as  to  hurt  or  wound." 
See  also  16  Am.  &  Eng.  Enc.  Law, 
499;  22  Cyc.  1062.  And  this  is  its 
commonly  understood  meaning  in 
ordinary  usage.  It  is  not  referable 
to  nor  is  it  used  in  describing,  fatal 
injuries,  but  is  customarily  confined 
to  injuries  that  are  not  fatal.  For 
example,  if  a  man  is  shot  and  killed 
instantly,  we  would  not  say  that  he 
was  injured,  but  that  he  was  killed. 
But  if  he  was  merely  wounded,  we 
would  not,  of  course,  say  that  he  was 
killed,  but  that  he  was  injured  or 
wounded.  If  a  man  should  fall  from 
the  top  of  a  house  and  die  instantly, 
no  person  would  say,  in  speaking  of 
the  accident,  that  he  fell  from  the 
top  of  the  house  and  was  injured. 
They  would  say  that  he  fell  from  the 
top  of  the  house  and  was  killed ;  but, 
if  he  was  not  killed,  it  would  be  said 
that  he  fell  from  the  top  of  the  house 
and  was  injured. 

Ck>nsidering,  now,  these  parts  of 
the  policy  to  which  we  have  called 
attention,  in  connection  with  the 
well-established  rule  that  "in  the 
construction  of  policies  the  same 
rules  obtain  as  do  in  the  construction 
of  other  contracts,  with  the  excep- 
tion that  a  policy  will  be  construed 
in  favor  of  the  insured  so  as  not  to 
defeat,  without  plain  necessity,  his 
claim  to  the  indemnity  which  in  tak- 
ing the  insurance  it  was  his  object 
to  secure;  and,  when  tiie  words  are 
fairly  susceptible  of  two  interpreta^ 
tions,  that  which  will  sustain  his 
daim  and  cover  the  loss  must  by 
preference  be  adopted.  It  maiy  also 
be  said  that  ambiguities,  and  words, 
-sentences,  or  clauses  of  doubtful 
meaning,  will  be  construed  against 
the  insurer;  and  this  for  the  reason 
so  ofton  declared  that  the  compa- 
nies themselves  prepare  the  policies 
with  great  care  and  deliberation, 
and,  as  the  insured  has  no  election. 


except  to  accept  them  as  prepared 
and  presented  to  him,  it  is  fair  that 
they  should  be  construed  most 
strongly  against  the  insurer  and 
most  liberally  in  favor  of  the  in- 
sured, so  that  the  purpose  for  which 
the  insurance  was  obtained  may  be 
effectuated,  if  this  can  be  done  with- 
out doing  violence  to  the  contract" 
(Spring  Garden  Ins.  Co.  v.  Im- 
perial Tobacco  Co.  132  Ey.  7,  20 
L.R.A.(N.S.)  277,  136  Am.  St. 
Rep.  164,  116  S.  W.  234)— we 
fijid  little  difficulty  in  reaching 
the  conclusion  that  the  clause  relied 
on  does  not  exempt 
the  association  i"tb*b^ 

from  liability.      In  Ji^itul^. 
adoptmg  this    con- 
struction, we  have  not  overlooked 
the  argument  that  in  the  insuring 
clause  it  is  provided  that  the  asso- 
ciation "does  agree  to  pay  at  its 
home  office  in  Des  Moines,  Iowa, 
compensation  for  loss  resulting  from 
bodily  injuries  effected  solely  and 
independently  of  all  other  causes  or 
conditions  concurring,  contributing, 
or  intervening,  through    external, 
violent,  and  accidental  means,"  or 
the  fact  that  one  of  the  injuries  in- 
sured against  is  "loss  of  life."    Now 
it  is  said  that  as  the  word  "injuries" 
in  the  insuring  clause  was  intended 
to  and  did  cover  "loss  of  life,"  and  as 
the  exemption  clause  was  intended 
to  exempt  the  association  from  all 
liability  for  the  injuries  therein  men- 
tioned, the  word  "injury"  in  the  ex- 
emption clause  should  be  gi\en  the 
same   meaning   as  the  word   "in- 
juries" in  the  insuring  clause,  or,  to 
put  it  in  another  way,  that  as  the 
word    "injuries"    in    the   insuring 
clause  included  "loss  of  life,"   so 
should  the  word  "injury"  in  the  ex- 
emption   clause,    because    by    the 
exemption  clause  the  association  in- 
tended to  relieve  itsdf  from  liability, 
in  the  cases  therein  mentioned,  from 
the  operation  of  the  insuring  clause. 
In  support  of  this  argument  we  are 
referred  to  the  case  of  Continental 
Casualty  Co.  v.  Morris,  46  Tex.  Civ. 
App.  894, 102  S.  W.  773,  which  fully 
sustains  it. 
But  we  do  not  agree  with  the  con- 
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struction  of  the  policy  contract  ap- 
proved by  the  Texas  court.  The 
association  had  the  rigrht  in  any 
clause  of  its  policy  to  give  well- 
understood  words  a  broader  mean- 
ing than  their  natural  and  ordinary 
import  would  imply,  by  specifying 
what  meaning  they  should  have  in 
the  contract  or  what  acts  they 
should  include,  and  this  is  what  the 
association  did  in  its  insuring  dause 
by  providing  that  "loss  of  life" 
i^ould  be  included  in  the  word  "in- 
juries ;"  but  when  it  came  to  the  ex- 
emption clause  it  did  not  in  that 
clause  attempt  to  give  the  word  "in- 
jury" any  broader  meaning  than  it 
has  in  common  usage,  or  any  mean- 
ing that  would  enlarge  it  to  include 
'loss  of  life." 

Nor  does  it  follow  at  all  that  the 
association  intended  by  the  exemp- 
tion  clause  to  cover  all  the  cases  of 
liability  assumed  in  the  insuring 
clause.  Whether  the  association 
wanted  to  do  this  or  not  rested  with 
it,  and  according  to  our  view  of  the 
contract  it  did  not  do  so.  The  ex- 
emption clause  provides  that  "this 
certificate  shall  be  in  suspension  and 
the  insurance  herein  provided  shall 
not  extend  to  or  cover  any  loss  due 
to  .  .  .  the  act  of  any  person 
done  to  injure  the  insured,"  thus 
plainly,  as  we  think,  confining  the 
particular  exemption  to  injury  not 
including  death.  The  contract  spe- 
cifically insured  against  and  provid- 
ed for  compensation  if  the  insured 
should  lose  his  life,  and  also  in- 
sured against  and  provided  compen- 
sation for  a  great  number  of  inju- 
ries, and  we  think  it  clear  that  if  the 
contract  had  not  specified  loss  of  life 
as  one  of  the  conditions  entitling  the 
insured  to  compensation,  and  had 
limited  its  liability  to  the  specific  in- 
juries mentioned  in  the  contract,  it 
could  not  be  contended  that  the  con- 
tract  covered  death,  or  loss  of  life,  or 
anything  other  than  the  injuries 
specifically  mentioned.  In  short,  the 
association,  in  writing  the  contract, 
had  the  right  to  ctescribe  the  acts 
that  would  create  liability  on  its 
part,  and  to  describe  the  acts  that 
would  exempt  it  from  liability,  and 


in  the  exercise  of  this  privilege  it 
saw  proper  to  enlarge  its  liability 
by  providing  for  compensation  for 
loss  of  life,  but  did  not  provide  for 
exemption  in  case  the  loss  of  life  was 
caused  by  accident.  Fully  support- 
ing the  construction  we  have  given 
the  contract  is  the  opinion  of  this 
court  in  the  case  of  American  Acci. 
Co.  V.  Carson,  99  Ky.  441,  34  L.R.A. 
801,  69  Am.  St.  Rep.  478,  36  S.  W. 
169.  In  that  case  the  accident  com- 
pany issued  a  policy  to  Carson,  in-: 
suring  him  against  certain  named 
accidents,  stipulating  that,  in  the 
event  he  sust^uned  one  of  these  acci- 
dents and  death  resulted,  it  would 
pay  the  estate  of  the  insured  or  his 
beneficiary  the  amount  of  the  insur'^ 
ance  contracted  for.  On  the  back  of 
the  policy  there  was  an  exemption 
clause  similar  to  the  exemption 
clause  in  this  contract,  for  the  bene- 
fit of  the  company,  which  provided 
that  "this  insurance  does  not  cover 
disappearances  nor  suicide  while 
sane  or  insane,  .  .  .  nor  extend 
to  or  cover  intentional  injuries  in- 
flicted by  the  insured  or  any  other 
person,  or  injury  or  death  happen- 
ing while  the  insured  is  insane  or 
under  the  influence  of  intoxicating 
drinks  or  narcotics." 

Carson,  while  this  policy  was  in 
force,  was  intentionally  killed  by 
one  Jesse  Burton,  and  ^e  question 
in  the  case  was  whether  the  word 
"injuries"  in  the  exemption  clause 
included  the  word  "death."  It  was 
contended  by  the  company  in  that 
case,  as  .it  is  by  the  association  in 
this,  that  it  was  not  liable  because 
Carson  was  intentionally  killed,  and 
its  express  exemption  from  liability 
in  the  event  he  was  injured  exoner- 
ated it  from  liability  for  his  death, 
although  the  word  "death"  was  not 
used  in  the  clause  covering  inten- 
tional injury,  notwithstanding  it 
was  used  in  the  succeeding  clause 
relating  to  "injury  or  death"  hap- 
pening while  the  insured  was  insane 
or  under  the  influence  of  intoxicat* 
ing  drinks  or  narcotics.  In  con- 
sidering this  argument  for  the  com- 
pany, and  in  holding  that  the  clause 
did  not  exempt  it,  th6  court  said: 
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"The  significant  omission  of  the 
word  'death'  in  this  particular 
clause  requires  us  to  hold  that  the 
exception  referred  only  to  nonfatal 
injuries  intentionally  inflicted  by  the 
insured  or  any  other  person." 

Counsel  for  the  association   at- 
tempt to  make  a  distinction  between 


the  contract  in  the  Carson  Case 
and  the  contract  in  this  case,  but 
there  is  no  ground  upon  which  these 
contracts  can  be  distinguifdied  so 
far  as  the  matter  now  under  investi- 
gation is  concerned. 
Judgment  afiinned. 

Petition  for  rehearing  denied. 


ANNOTATION. 


Deadi  aa  widun  provluon  exempting  Buorer,  or  Kmiring  liabilitjr  in  case  of 
"iojury"  intentionally  inflicted. 


Moat  accident  policies  expressly 
provide  for  exemption  or  limitation  in 
the  event  of  "death  or  injury"  inten- 
tionally inflicted,  or  provide  that  the 
insurer  shall  not  be  liable  in  case  of 
injuries,  "fatal  or  otherwise,"  inflicted 
intentionally.  This  note  does  not  in- 
clude cases  involving  such  express 
provisions,  but  is  confined  to  those 
which  pass  upon  the  question  whether 
the  exemption  or  limitation  extends  to 
cases  of  death  where  the  policy  merely 
provides  for  exemption  or  limitation 
in  case  of  injuries  intentionally  inflict- 
ed, without  specifying  further. 

The  question  involved  obviously  de- 
pends on  the  context  in  which  the  word 
"injury"  is  used.  Such  clauses,  in  ac- 
cordance with  the  general  rule  of  con- 
struction, are  construed  most  strongly 
against  the  insurer.  Interstate  Busi- 
ness Men's  Acci.  Asso.  v.  Dunn  (re- 
ported herewith)  ante,  1338;  Gavula  v. 
United  States  Health  &  Acci.  Ins.  Co. 
(1903)  15  Pa.  Dist.  R.  432. 

It  will  be  observed  that  in  the  re- 
ported  case  (Interstate  Business 
Men's  Acci.  Asso.  v.  Dunn)  a  provi- 
sion that  the  policy  should  "not  extend 
to  or  cover  any  loss  due  to  .  .  . 
the  act  of  any  person  done  to  injure 
the  insured"  was  held  not  to  relieve 
the  insurer  from  liability  for  death  by 
murder,  the  court  holding  that  the 
word  "injure"  did  not  include  the  word 
"death." 

The  court  in  the  Dunn  Case  relied 
upon  American  Acci.  Co.  v.  Carson 
(1896)  99  Ky.  441,  34  L.R.A.  301.  59 
Am.  St  Rep.  473,  36  S.  W.  169,  in 
which  the  policy  provided  that  it  did 
not  cover  "accidental  injuries  or  death 


resulting  from  .  .  .  hernia,  .  .  . 
nor  extend  to  or  cover  intentional  in- 
juries inflicted  by  the  insured  or  any 
other  person,  or  injury  or  death  hap- 
pening while  the  insured  is  insane," 
and  where  the  court  held  that  as  the 
word  "death"  was  omitted  from  the 
provision  as  to  intentional  injuries,  the 
insurer  was  not  relieved  from  liability 
in  case  the  insured  was  murdered,  and 
said:  "In  the  present  case,  as  we  have 
seen,  the  policy  is  not  to  extend  to  or 
cover  intentional  injuries  inflicted  by 
the  insured  or  any  other  person.  Here 
we  find  a  difference  between  the  pol- 
icy under  consideration  and  all  others 
we  have  examined.  The  words  'death 
or  injury'  are  used  in  all  of  them,  and, 
indeed,  in  this  policy  we  find  those 
words  separated  for  the  first  time  in 
the  clause  under  discussion.  We  find 
it  provided  in  the  preceding  clause 
that  'this  policy  does  not  cover  acci- 
dental injuries  or  death  resulting  from 
hernia,'  etc.,  and  immediately  succeed- 
ing the  clause  in  dispute  the  language 
is,  'or  injury  or  death  happening  while 
the  insured  is  insane,'  etc.  We  notice, 
too,  that  the  policy  is  not  to  cover  in- 
juries, whether  fatal  or  otherwise,  of 
which  there  are  no  visible  marks  upon 
the  body.  And  it  appears  well  settled 
that  this  exception,  without  the  words 
fatal  or  otherwise,'  has  reference  only 
to  cases  of  bodily  injuty  whieh  do  not 
result  fatally;  that  is,  the  word  In- 
jury' is  used  in  its  asoal  sense,  as  im- 
plying a  hart  not  resalting  in  deaHi. 
McGlinchey  v.  Fidelity  &  C.  Co.  (1888) 
80  Me.  251,  6  Am.  St.  Rep.  190,  14  AtL 
IS.  The  words  'injury  or  death,'  and 
'injored  wt  killed,'  are  used  in  this 
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policy  some  eis:ht  times  or  more,  and 
Beemins:ly  in  sharp  contrast,  and  the 
significant  omission  of  the  word 
'death'  in  this  particnlar  clause  re- 
quires us  to  hold  that  the  exception 
referred  only  to  nonfatal  injuries  in- 
tnttionally  inflicted  by  the  insured  or 
any  other  person." 

The  Carson  Case  was  also  followed 
in  Gavula  v.  United  States  Health  & 
Acei.  Ins.  Co.  (1903)  16  Pa.  Dist.  R. 
482,  where  a  policy  provided  that  "in 
event  of  injuries,  fatal  or  otherwise, 
except  drowning  ...  or  injuries, 
fatal  or  otherwise,  or  disability  re- 
saltinc  .  .  .  from  inhalation  of  any 
gas,  ...  or  from  any  intoxicant 
.  .  .  expoeare  to  obvious  danger, 
.  .  .  firom  injuries  intentionally  in- 
flicted upon  the  insured  by  himself  or 
by  any  other  person,"  the  insurer's 
liability  shall  be  limited  to  a  certain 
amount,  and  the  court  held  that  the 
word  "injuries,"  being  used  alone  in 
the  clause  relating  to  intentional  in- 
juries, did  not  extend  the  exemption 
from  liability  to  fatal  injuries. 

In  Continental  Casualty  Co.  v.  Mor- 
ris (1907)  46  Tex.  Civ,  App.  894,  102 
S.  W.  778,  it  was  held  that  the  word 
"injiury^  included  fatal  as  well  as  non- 
fatal, whore  the  third  part  of  the  pol- 
icy provided  that  in  any  of  the  losses 
specified  in  parts  1  and  2,  where  the 
accidental  injury  resulted  from  the  in- 
tentional act  of  the  insured  or  any 
other  person,  the  insurer's  liability 
should  be  limited  to  a  certain  percent- 
age, "loss  of  life"  being  one  of  the 
losses  specified  in  part  1  of  the  policy. 
The  decision  in  American  Acci.  Co.  v. 
Carson  (Ky.)  supra,  was  here  distin- 
guished on  the  ground  that  in  that 
case  the  words  "death  or  injury"  were 
used  in  the  other  clauses  of  the  policy, 
but  were  omitted  from  the  one  refer- 
ring to  intentional  injuries.  The  court 
said:  "No  such  case  is  here  presented. 
The  policy  in  the  case  at  bar  declares, 
as  before  stated,  that,  'in  any  of  the 
losses  covered  by  this  policy  and  speci- 
fied in  parts  1  or  2,  where  the  acciden- 
tal injury  results  from  the  intention- 
al act  of  the  insured  or  any  other  per- 
son, the  amount  payable  shall  be  one 
tenth  of  the  amount  which  otherwise 
woald  be  payable.'    Referring  to  part 


1  of  the  policy  we  see  that  'loss  of 
life'  is  one  of  the  losses  specified 
therein,  and  to  except  such  loss  from 
the  operation  of  the  provisions  con- 
tained in  part  S  would  be  doing  vio- 
lence to  ttie  obvious  meaning  of  the 
language  employed  to  express  the 
terms  of  the  contract  between  the  par- 
ties. There  is  little,  if  any,  room  for 
construction;  the  language  in  part  3 
and  above  quoted  is  unambiguous  and 
sufSciently  specific  to  leave  no  doubt 
that  it  applies  to  all  of  the  losses  men- 
tioned in  part  1,  and  when  taken  in 
connection  witii  the  language  found  in 
part  1,  as  it  must  be,  it  is  tantamount 
to  a  provision  that  'where  the  "injury" 
is  intentionally  inflicted  by  the  insured 
or  any  other  person,  and  results  in 
the  loss  of  the  life  of  the  insured,  the 
amount  payable  shall  be  one  tenth  of 
the  amount -which  otherwise  would  be 
payable  under  the  terms  of  the  policy.' 
This  view  is  strengthened  by  the  lan- 
guage used  in  subdivision  6  of  part  3 
of  the  policy,  wherein  the  appellant's 
liability  is  again  limited  to  one  tenth 
of  the  principal  sum  in  case  of  an 
accidental  injury  resulting  fatally, 
which  is  as  follows:  'Wherein  the 
accidental  injury  makes  no  visible  con- 
tusion or  wound  on  the  exterior  of  the 
body  of  the  insured  (except  in  ease  of 
drowning).'" 

And  in  Brown  v.  United  States  Casu- 
alty Co.  (1898)  88  Fed.  88,  intentional 
injuries  resulting  in  death,  as  well  as 
nonfatal  injuries,  were  held  to  be  ex- 
cluded from  the  risk  assumed  by  a 
policy  providing  that  it  should  not 
cover  "death  sustained  while  the  in- 
sured is  bereft  of  reason,  sight,  or 
hearing,  or  while  mining,  blasting, 
wrecking,  ...  or  resulting  from 
or  caused,  directly  or  indirectly,  whol- 
ly or  in  part,  or  while  so  affected,  by 
vertigo,  somnambulism,  bodily  infirm- 
ities, deformities,  or  disease  of  any 
kind,  gas  or  poison  in  any  form  or 
manner,  conliiact  with  poisonous  sub- 
stances, surgical  or  medical  treatment, 
dueling,  fighting,  wrestling,  war,  riot, 
lifting,  overexertion,  suicide  (sane  or 
insane),  sunstroke,  freezing,  riding  or 
driving  races,  voluntary  exposure  to 
unnecessary  danger,  or  intentional  in- 
juries inflicted  by  any  person." 
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And  in  General  Aeei.  Fire  &  L. 
Aasur.  Corp.  v.  Stedman  (1912)  — 
T«.  Civ.  App.  — ,  168  S.  W.  692,  where 
a  policy  limited  the  insurer's  liability 
"in  event  of  injury,  fatal  or  otherwise, 
if  which  there  shall  be  no  external 
and  visible  marks  on  the  body;  or  in- 
jury, fatal  or  otherwise,  or  disability, 
wholly  or  in  part,  due  to,  or  resulting 
directly  or  indirectly  from,  any  gas, 
vapor,  narcotic,  anesthetic,  or  poison, 
or  from  rioting  or  strikes,  or  from  ex- 
posure to  obvious  risk  of  injury  or 
known  danger,  or  from  injuries  inten- 
tionally inflicted  upon  the  assured  by 
any  person  other  than  himself;  or  re- 
ceived by  him  while  insane," — it  was 
held  that  the  words  "fatal  or  other- 
wise" related  to  the  provision  limiting 
*liability  for  injuries  intentionally  in- 
flicted and  that  that  clause  was  appli- 
cable both  to  fatal  and  nonfatal  inju> 
ries. 

And  in  Dunn  v.  Physicians'  Casualty 
Asso.  (1919)  —  Neb.  — ,  173  N.  W.  599, 
where  the  policy  provided  that  the  in- 


surer "shall  not  be  liable  ...  for 
injuries,  fatal  or  nonfatal,  of  which 
injuries  there  are  no  visible  extern^ 
marks  upon  the  body  .  .  .  volnn- 
tary  exposure  to  obvious  danger,  in- 
tentional injuries  inflicted  by  the  mem- 
ber while  sane  or  insane  or  by  any 
other  person,  assaults  by  burglars  or 
highway  robbers  excepted,"  it  was  held 
that  the  language  was  unambiguoni, 
and  clearly  excluded  liability  in  ease 
of  intentional  injuries,  whether  fatal 
or  nonfatal. 

And  in  National  Life  &  Acci.  Ins.  C*. 
y.  De  Lopez  (1918)  —  Tex.  Civ.  App. 
— ,  207  8.  W.  160,  where  the  policy  in- 
sured against  loss  of  life,  limb,  sight* 
speech,  etc.,  resulting  from  accidental 
means,  and  provided  that  it  did  n«t 
cover  injuries  intentionally  inflicted 
upon  the  insured  by  himself  or  aojr 
other  person,  except  by  burglars  and 
robbers,  it  was  held  that  the  policy 
excluded  liability  for  death  caused  by 
the  insured's  being  shot  by  one  n(^ 
a  burglar  or  robber.  J.  T.  W. 


WALTER  K.  MARTIN 
V.  • 
ALEXANDER  OTIS  et  al. 

VoMaeAwMtt*  Supreme  J%uUclal  Cowrt  —  September  11,  1010. 
(283  Mass.  491,  124  N.  E.  294.) 

Evidence  —  foreign  law  —  expert  testimony. 

1.  Testimony  of  an  expert  as  to  the  law  of  a  sister  state  is  not  binding 
on  the  court. 

[See  note  on  this  question  beginning  on  page  1S44.] 

the  parties  that  they  were  lawfafly 
joined  in  marriage. 


Reference  —  findings  of  master  — 

conclnsiveness. 
.  2.  The  findings  of  a  master  of  the 
nonexistence  of  a  marriage  must  be  ac- 
cepted by  the  court,  in  the  absence  of 
the  evidence  upon  which  it  was  based. 

[See  23  R.  C.  L.  299.] 
Marriage  —  absence  of  license  —  ef- 
fect. 

8.  Failure  to  procure  the  license  re- 
quired by  statute  in  the  place  where  the 
marriage  is  to  be  solemnized  does  not 
render  the  marriage  void,  where  the 
statute  provides  that  noncompliance 
with  the  requirements  of  the  statute 
shall  not  render  the  marriage  void  if 
it  was  performed  with  the  fuU  belief  of 


[See  18  R.  C.  L.  399.] 

—  necessity  of  consummation. 

4.  The  consummation  of  a  marriag* 
by  coition  is  not  necessary  to  its  valid- 
ity. 

[See  18  R.  C.  L.  394.] 

—  effect  of  impotency. 

6.  Impotency  does  not  render  a  lua- 
riage  void,  but  only  voidable  at  the  suit 
of  the  party  wronged. 

[See  18  R.  C.  L.  448.] 

Executor  and  admintstrator  —  ind- 
igiMIity  of  hnsband. 
6.  A  nan  residing  in  a  ftordga  citf 
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who  uaeB  liquor  to  excess,  has  been  estate,  in  which  persons  to  whom  he  is 

convicted  of  misdemeanor,  and  know-  antagonistic  are  interested,  and  which 

ingly  gives  false  testimony,  is  not  a  is  subject  to  state  and  FedertJ  taxes. 
proper   administrator   for   his   wife's         [See  11  R.  C.  L.  47,  49.] 


Resebvation  by  the  Supreme  Judicial  Court  for  Suffolk  County  for  the 
determiiiation  by  the  full  court  of  a  question  arising  upon  appeal  by  the 
heirs  at  law  of  Emma  A.  Martin,  deceased,  from  a  decree  of  the  Probate 
Court  amminting  petitioner  administrator  of  her  estate.    Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  Dunbar,  Nntter,  &  McClen-     Anders,  224  Mass.  438,  L.R.A.1916E, 


man  and  J.  Botler  Stodley,  for  the 
heirs  at  law: 

The  marriage  was  not  a  good  cere- 
monial marriage. 

Mansfield  v.  Secretary  of  Common- 
wealth, 228  Mass.  262,  117  N.  E.  811; 
Adams  v.  Dick,  226  Mass;  46,  115  N. 
B.  227. 

A  master  has  no  authority  to  report 
emclnsions  of  law. 

Clark  V.  Seagraves,  186  Mass.  430,  71 
N.  E.  813;  Adams  v.  Young,  200  Mass. 
688.  86  N.  E.  942;  New  England  Foun- 
dation Co.  V.  Reed,  209  Mass.  556,  96 
N.  E.  935;  Cornellier  v.  Haverhill  Shoe 
Mfrs.  Asso.  221  Mass.  554,  L.R.A. 
1916C,  218,  109  N.  E.  643. 

The  testimony  of  an  expert  in  re- 
gard to  the  Rhode  Island  law  was 
rightly  admitted. 

Electric  Welding  Co.  v.  Prince,  200 
Mass.  386.  128  Am.  St.  Rep.  484,  86 
N.  B.  947. 

The  determination  of  the  law  of 
Rhode  Island  was  not  for  the  court,  be- 
cause the  evidence  of  the  law  of  Rhode 
Island  was  not  contained  in  a  single 
statute. 

Kline  ▼.  Baker,  99  Mass.  253;  Ely 
T.  James,  128  Mass.  36;  Hackett  v.  Pot- 
ter, 186  Mass.  849;  Shoe  &  Leather 
Nat.  Bank  t.  Wood.  142  Mass.  663,  8 
N.  E.  763;  UfTord  v.  Spaulding,  166 
Mass.  65.  30  N.  E.  360;  Bride  v.  Clark, 
161  Mass.  130,  36  N.  E.  745. 

The  marriage  in  question  is  not  with- 
in the  purview  of  §  22  of  the  Rhode 
Mand  statute. 

Meyers  v.  Pope.  110  Mass.  814. 

Marriag*  was  not  intended  by  the 
parties. 

1  Bishop,  Marr.  Div.  &  Sep.  §  827; 
McClorg  v.  Terry,  21  N.  J.  Eq.  226; 
Clark  V.  Field,  13  Vt.  460;  Cf.  Dal- 
rymple  v.  Dalrymple,  2  Hagg.  Consist. 
Rep.  64, 161  Eng.  Reprint,  665, 17  Eng. 
Bnl.  Cas.  11 ;  Dickinson  v.  Dickinson  L. 
R.  [1918]  206,  109  L.  T.  K.  S.  408,  29 
Times  L.  R.  766,  68  Sol.  Jo.  82;  D— e  v. 
A-— g;  1  Bob.  Bed.  Rep.  279;  Anders  v. 


1273,  113  N.  E.  203. 

Messrs.  Warner,  Stackp<rie,  &  Brad- 
lee^  Richard  J.  Cotter,  and  Gladwin  M. 
Nead  for  petitioner. 

De  Courcy,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree 
of  the  probate  court  for  the  county 
of  Suffolk  appointing  Walter  E. 
Martin  administrator  of  the  estate 
of  Emma  Angeannette  Martin.  The 
decree  Was  made  without  notice  te 
the  next  of  kin,  on  the  allegation 
that  the  petitioner  was  the  husband 
of  the  deceased.  In  tills  court  the 
case  was  referred  to  a  master,  to 
hear  the  parties  and  their  evidence, 
and  to  find  the  facts.  On  the  com- 
ing In  of  his  report  the  case  was  re- 
served for  our  determination. 

The  exceptions  filed  by  both  par- 
ties deal  with  the  question  whether 
Martin  was  the  husband  of  the 
intestate.  The  master's  report 
states: 

"That  depends  on : 

"(a)  Whether  be  already  had  a 
wife  at  the  time  he  went  through  ths 
ceremony  of  marriage  with  the  de- 
ceased at  Middletown,  Rhode  Island, 
<m  September  7, 1916 ;  or 

"(b)  Whether,  even  if  he  were 
then  unmarried,  the  intended  mar- 
riage at  Middletown  was  void  by 
reason  of  irregularities  connected 
with  the  ceremony,  taken  in  connec- 
tion with  the  possible  nonconsum- 
mation  of  the  marriage." 

The  findings  of  the  master  answer 
the  first  question  in  the  negative. 
Martin,  under  the  name  of  Walter 
Winston  Kenilworth,  was  a  fortune 
teller;  and  in  1901,  at  Atlantic 
Ci^,  he  entered  into  illicit  relations 
witii    a    married    woman    named 
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Sophia  Boehm.  For  some  years 
ttiey  lived  together  ostensibly  as 
husband  and  wife,  both  before  and 
after  she  had  secured  a  divorce  from 
her  husband.  But  the  master  finds 
that,  "contrary  to  the  testimony  of 
the  Boehm  woman,  no  ceremony  of 
marriage  ever  took  place  between 
her  and  the  appellee ;"  that,  although 
"they  were  regarded  and  treated  by 
their  friends  and  relatives  as  man 
and  wife,"  there  was  no  intent  on 
the  part  of  Martin  to  create  the 
marriage  relation  between  himself 
and  her;  and  that  "the  appellee  was 
never  the  husband  of  the  Boehm 
woman."  In  the 
absence  of  the  evi- 
dence we  must  ac- 
cept these  findings, 
and  the  parties  do  not  argue  to  t<he 
contrary. 

The  main  controversey  arises  as 
to  the  alleged  marriage  of  Martin 
and  Emma  Angeannette  Clark.  In 
1912  Mrs.  Clark,  who  was  a  widow, 
sixty-three  years  old,  and  possessed 
of  a  considerable  fortune,  went  to 
the  office  of  Martin  (or  Kenilworth) 
in  Paris,  to  have  her  fortune  told. 
He  was  thirty-seven  years  old.  He 
paid  her  marked  attentions,  and  she 
became  infatuated  with  him.  Be- 
fore she  sailed  for  the  United  States 
July  1, 1913,  an  engagement  of  mar- 
riage had  been  made  and  broken 
more  than  once.  In  May,  1914,  Mrs. 
Clark  returned  to  Paris;  but  after 
the  war  broke  out  both  decided  to 
come  to  America  until  the  end  of  the 
war,  and  they  sailed  for  New  York 
on  the  same  boat  in  January,  1915. 
He  resumed  his  occupation  of  for- 
tune telling  at  Atlantic  City,  and 
later  at  Newport,  Rhode  Island. 
Mrs.  Clark  was  often  in  his  com- 
pany, and  was  importuned  by  Mar- 
tin to  marry  him.  On  August  81, 
1915,  tiiey  went  befwe  the  city  derk 
of  Newport,  and  applied  for  a  mar- 
riage license.  Across  the  end  of  the 
paper  when  issued  was  printed, 
"Tliis  license  may  be  used  only  in 
Newport,  Rhode  Idand.  F.  N. 
Fullerton,  City  Clerk."  Under  this 
license  a  marriage  ceremony  took 
place  on  September  7, 1915,  in  Mid- 


dletown,  a  town  adjoining  Newport; 
and  it  was  performed  by  an  Episco- 
pal minister,  who  later  filed  the  li- 
cense with  his  return  thereon  at  the 
office  of  the  town  clerk  of  Middle- 
town.  The  bridal  couple  left  New- 
port for  New  York  on  the  evening 
boat,  both  occupying  the  same  state- 
room. After  short  stays  at  hotels 
in  Atlantic  City  and  New  Yoi^  as 
"Mr.  and  Mrs.  W.  W.  Kenilworth, 
Paris  and  Newport,"  they  rented  a 
small  apartment  in  New  York  and 
lived  together  (occupymg  always 
separate  though  connecting  rooms) 
until  January,  1916.  From  that 
time  matters  went  ill  with  them,  by 
reason  of  his  irregular  habits  and 
vices;  Martin  resumed  his  life  ia 
Atlantic  City,  and  Mrs.  Martin  re- 
mained in  New  York,  except  for 
about  one  month,  until  h«r  death  on 
June  12,  1917. 

According  to  tiie  master's  report 
the  statutory  law  of  Rhode  Island, 
in  effect  in  1916,  relating  to  mar- 
riage of  nonresidents,  is  as  follows: 

"Persons  intending  to  be  joined 
together  in  marriage  in  this  state 
must  first  obtain  a  license  from  the 
derk  of  the  town  or  dty  in  wiach 
they  reside,  ...  or,  if  not  resi- 
dents of  this  state,  from  cleric  of  the 
town  or  city  in  which  the  marriage 
is  to  be  solemnized.  .  .  ."  Pub. 
Laws  1909,  chap.  430,  §  10. 

The  license  must  bear  upon  it  the 
words,  "This  license  may  be  used 
only  in  .  .  .,"  and  the  town  or 
city  derk  is  to  insert  the  name  of 
the  town  or  city  if  the  license  is  is- 
sued to  persons  nonresidents  in  that 
state.  Gen.  Laws  of  Rhode  Island 
1909,  chap.  243,  provides  in  §  22  (so 
far  as  here  applicaUe)  :  "No  mar- 
riage solemnized  before  a  person 
professing  to  have  a  license  to  join 
persons  in  marriage  as  required  by 
this  chapter,  .  .  .  shall  be  deemed 
or  adjudged  to  be  void,  nor  shall 
the  vididity  thereof  be  in  any  way 
affected  by  want  of  jurisdiction  or 
autiiorily  in  such  person  or  sodety 
nor  by  reason  of  noncMUidiance  witii 
any  of  the  requiremoits  of  this 
chapter,  if  the  marriage  is  in  other 
respects  lawful  and  has  been  per- 
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formed  with  a  fall  belief  <m  the  part 
of  the  persoBS  so  married,  or  either 
of  them,  that  ihey  have  be«i  law- 
fully joined  in  marriage/' 

This  §  22  has  never  beeo  con* 
strued  by  the  courts  of  Rhode  Island. 
At  the  trial  there  was  presented  in 
additimi  to  the  statute  itself  the  tes- 
timony of  a  member  of  the  Rhode 
Island  bar,  who  gave  his  opinion  as 
to  the  correct  construction  of  the 
statute.  The  master  made  certain 
findings  on  tiie  assumption  that  he 
was  bound  by  the  testimony  of  this 
witness,  because  it  was  the  only  tes- 
timony submitted  on  the  subject. 
Plainly  that  is  not  so.  The  evidence 
as  to  the  law  of  Rhode  Island  con- 
sisted both  of  the  statute  and  of  the 
ami  testimony  of  an  expert.  It  was 
for  the  tribunal  de- 
torctcZ'^uIw-  termining  the  facts 
SSJj;»  *••*»-  to  decide  what  the 
foreign  law  was,  as 
in  the  case  of  any  controverted  fact 
depending  upon  like  evidence. 
Kline  v.  Baker,  99  Mass.  253.  The 
master  had  the  right  to  disregard 
the  testimony  of  the  expert  if  that 
testimony  did  not  commend  itself  to 
bis  judgmfflit.  Lindenbaum  v.  New 
York  N.  H.  &  H.  R.  Co.  197  Mass. 
314,  323,  84  N.  E.  129;  C.  W.  Hiint 
Co.  v.  Boston  Elev.  R.  Co.  199  Mass. 
220,  285,  85  N.  E.  446.  He  further 
reports : 

"If  I  am  not  bound  by  such  evi- 
dence, and  it  is  within  my  province 
to  weifl^  my  own  construction  of  the 
statute  i^iainst  the  construction 
given  it  by  the  Rhode  Island  attor- 
ney, then  I  should  make,  instead  of 
findiings  43  and  44,  the  following 
findings: 

"(43a)  The  marriage  between 
the  appellee  and  Mrs.  Clark  was  ir-< 
regular  as  a  ceremonial  marriage  be- 
cause the  ceremony  was  not  per- 
formed in  the  city  in  which  the 
license  was  issued. 

"(44a)  Said  irregular  marriage, 
however,  was  saved  as  a  valid  mar- 
riage by  the  saving  clause  contained 
in  1 22  of  the  Rhode  Island  Statute 
set  forth  in  finding  40.'* 

In  making  these  latter  findings,  as 
we  construe  the  report,  the  master 
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duly  considered  the  expert's  testi- 
mony, but  was  not  convinced  by  it, 
and  formed  his  own  opinion  as  to 
tile  legal   effect  of  j«»»rt««e- 

the      statute.         We    abaeaee  ef 

think  the  master's  "««-—«-«• 
construction  of  the  statute  was  cor- 
rect. See  Parton  v.  Hervey,  1  Gray, 
119 ;  Com.  v.  Munson,  127  Mass.  459, 
34  Am.  Rep.  411 ;  Bradley  v.  Borden, 
223  Mass.  575,  586,  112  N.  E.  416. 

The  master  adds:  "By  finding 
44a  I  intend  to  decide  only  that,  by 
the  saving  clause  referred  to,  the 
ceremony  had  such  effect  as  if 
solemnized  in  due  form  under  a 
proper  license,  and  I  do  not  intend 
to  decide  whether,  in  view  of  the 
other  facts  found  in  this  report,  the 
parties  were  validly  married." 

Apparently  by  "the  other  facts" 
he  refers  to  finding  86:  "The  mar- 
riage between  Mr.  and  Mrs.  Martin, 
if  there  was  a  valid  ceremonial  mar- 
riage, was  never  consummated  by 
coition,"  And  the  further  finding 
that,  as  a  result  of  a  fibroid  tumor 
with  which  she  was  afflicted,  it  is 
doubtful  whether  coition  was  prob- 
able or  physically  possible.  As  to 
this  it  suificps  to  say 
that  the  consumma^  I^l.TJ!^'™!..'^*- 
tion  of  a  marriage 
by  coition  is  not  necessary  to  its 
validity.  Franklin  v.  Franklin,  154 
Mass.  515,  13  L.R.A.  843,  26  Am. 
St.  Rep.  266,  28  N.  £.  681.  See 
L.R.A.  1916E,  1274,  note.  And  im- 
potency  does  not  render  a  marriage 
void,  but  only  void- 
able at  the  suit  of  rl'lfU^ 
the  party  conceiv- 
ing himself  or  herself  to  be 
wronged.  See  Rev.  Laws,  chap.  162, 
§  1;  L.R.A.  1916C,  694,  note.  It  is 
not  contended  that  the  marriage  in 
question  was  induced  by  fraud  on 
the  part  of  Mrs.  Martin.  She  "had 
explained  to  the  appellee  on  more 
than  one  occasion  that  by  reason  of 
her  condition  it  would  be  impossible 
for  her  to  fulfil  the  part  of  a  wife  so 
far  as  the  physical  aspect  of  mar- 
riage was  concerned ;"  and  "the  ap- 
pellee had  accepted  her  explanation, 
assigned  it  as  an  additional  reason 
why  she  needed  someone  to  care  for 
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her,  and  renewed  his  proposal  of 
marriage."  See  Millar  v.  Millar, 
175  Cal.  797,  167  Pac.  394,  L.R.A. 
1918B,  415,  Ann.  Gas.  1918E,  184, 
and  note.  It  may  be  added  that  the 
present  contention  of  the  appellants, 
that  the  clergyman  who  performed 
the  ceremony  was  not  "a  person 
professing  to  have  a  license  to  join 
persons  in  marriage,"  manifestly 
was  not  advanced  at  the  hearing  be- 
fore the  master;  and  it  is  disposed 
of  by  the  terms  of  the  statute  itself. 
The  first  exception  of  the  appellants 
must  be  overruled.  All  other  ex- 
ceptions to  the  report  are  rendered 
immaterial,  or  disposed  of  by  what 
has  been  said  above. 

One  of  the  objections  of  the  ap- 
pellants to  the  decree  of  the  probate 
court  is,  that  even  if  Martin  was  the 
lawful  husband  of  the  deceased,  he 
"was  an  unfit  and  improper  person 
to  be  appointed  administrator  of 
said  estate."  In  addition  to  his 
general  findings,  the  master  has 
found  specifically  that  Martin  uses 
liquor  to  excess;  that  he  has  been 
convicted  in  New  Jersey  from  time 
to  time  of  the  misdemeanor  of  for- 
tune telling;  that  he  knotiringly  gave 
false  testimony  at  the  hearings;  that 


it  would  not  be  wise  to  give  him 
possession  of  money  and  securitieB 
in  which  other  persons  have  an  inr- 
terest;  and  that  his  feelings  toward 
the  appellants  are  hostile.  Martin's 
place  of  icsidence  at  the  time  of  the 
death  of  his  wife  has  been  found  to 
be  Paris,  France;  and  apparentiy 
Paris  was  the  domicil  of  Mrs.  Mar- 
tin, even  before  her  marriage.  The 
law  of  France  as  to  who  are  en- 
titied  to  share  in  the  intestate's  es- 
tate was  not  reported  by  the  master. 
In  addition  to  the  possible  interests 
of  the  next  of  kin,  the  claims  of  her 
creditors,  and  of  the  state  and  Fed- 
eral governments  for  inheritance 
taxes,  must  be  considered  in  deter- 
mining the  suitability  of  Martin  to 
administer  the  estate.  On  the  pe- 
culiar and  abnormal  facts  disclosed 
by  this  record  it 
seems  to  us  mani-  Sf-l-i^rT.'SS- 
feet  that  he  is  not  i>eiiartbiiitT  of 
a  suitable  person,  *■•'»•"*■ 
and  that  the  decree  of  the  probate 
court  appointing  him  administrator 
of  tile  estate  of  his  wife  should  be 
reversed.  Steams  v.  Fiske,  18  Pick. 
24;  Thayer  v.  Homer,  11  Met.  104, 
110.  See  Riddell  v.  Fuhrman,  283 
Mass.  69,  123  N.  E.  237. 
So  ordered. 


ANNOTATION. 


Weight  of  oral  testimoBjr  as  to  law  of  anoAer  state  or  country. 


I.  Oral  testimony  in  conflict,  1344. 
II.  Oral  testimony  not  in  conflict: 

s.  Oral  testimony  alone,  1346. 
b.  Oral    testimony    in    connection 
with  other  evidence: 
1.  Testimony    not    conclusive, 

1347. 
t.  Testimony  conclnsive,  1349. 

J.  Oral  teatitnony  in  oonftiot. 

Where  the  oral  testimony  of  experts 
as  to.  a  foreign  law  is  in  conflict  or  is 
contradicted,  it  is  generally  held  that 
the  court  may  resort  to  the  statute  or 
decisions  of  the  foreign  jurisdictions, 
if  they  are  in  evidence,  and  impose  on 
them  its  own  construction.  Nelson  v. 
Bridport  (1845)  8  Beav.  627,  60  Eiig. 
Reprint,  207,  10  Jur.  871;  Bremer  v. 
Freeman   (1867)    10  Moore,  P.  C.  C 


306,  14  Eng.  Reprint,  506;  Rice  t. 
Gunn  (1881)  4  Ont.  Rep.  579;  Hunt  ▼. 
Trusts  &  6.  Co.  (1906)  10  Ont  L.  Rep. 
147,  affirmed  in  (1906)  18  Ont.  L.  Rep. 
861 ;  Re  Goodman  (1916)  26  Can.  Crim. 
Cas.  84,  28  D.  L.  R.  197,  34  West.  L. 
Rep.  631,  affirmed  in  (1916)  26  Haai- 
toba,  L.  R.  637,  29  D.  L.  B.  726, 26  Gui. 
Crim.  Cas.  264.  34  West.  L.  Rep.  1091. 
Thus,  in  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  V.  Austin  (1911)  141  Ky.  722,  133 
S.  W.  780,  the  court  said:  "Where  the 
testimony  is  conflicting  as  to  what  the 
law  of  another  state  is,  and  the  wit- 
nesses reaching  conflicting  conclu- 
sions give  the  opinions  of  the  state 
court  on  which  their  concluBions  axe 
based,  a  court  of  this  state  may,  ia  an 
action  pending  hen,  read  the  opinions 
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so  designated  for  itscAf ,  and  deteraiine 
what  is  the  proper  construction  to  be 
placed  apon  them." 

In  Nelson  v.  Bridport  (1845)  8  Beav. 
627,  50  Eng.  Reprint,  207,  a  case  in- 
volving the  testimony  of  experts  re- 
garding the  law  of  Sicily,  tiie  court 
held  it  to  be  the  general  rale  that  for- 
eign law  must  be  proved  by  properly 
qualifled  witnesses  who  can  construe 
the  law  in  rdation  to  the  casei  in  ques- 
tion, but'  that,  nev^tfaeless,  a  judge 
Blight  in  some  eases  "take  upon  him- 
self to  construe  the  words  of  a  foreign 
law  and  determine  their  applicati<m  to 
the  case  in  question,  espaeially  if  there 
should  be  a  variance  or  want  of.  clear- 
ness in  the  testimony." 

In  Bremer  v.  Freeman  (1857)  10 
Moore,  P.  C.  C.  306,  14  Eag.  Reprint, 
608,  wherein  a  question  arose  as  to  the 
validity  of  a  will  under  the  municipal 
law  o€  France^  it  appeared  that  the 
witnesses  testifying  as  experts  dif- 
fered in  their  dpinion  of  the  law  as 
applicable  to  the  facts  of  the  case. 
Under  the  circumstances  the  court  re- 
viewed the  cases  on  the  point,  al- 
though decisions  were  not  of  sq  much 
autiiMity  in  France  as  in  England. 
''But;"  tiie  court  said,  "we  must  con- 
sider these  decisions,  pronounced  by 
sworn  judges,  under  their  judicial  re- 
sponsibility, as  of  more  weight  than 
the  opinion  of  advocate  witnesses,  or 
even  than  some  text>-writers." 

In  Rice  v.  Gunn  (1881)  4  Ont.  Rep. 
679,  wheorein  a  question  arose  as  to  the 
validity  of  certain  contracts  for  the 
sale  of  grain,  made  by  the  plaintiff  for 
the  defendant  in  Chicago,  tiie  testi- 
mony of  tlie  experts  as  to  the  Ulino&i 
law  -govnmtBg  the  case  being  contrs- 
dietoiy,  the  court  considered  the  easeb 
OB  the  snbjisct,  as  decided  by  courts  In 
the  United  States. 

In  HuBt  V.  Trusts  &  6.  Ck>.  (1906)  10 
Ont  L.  Rep.  147,  affirmed  in  (1906) 
18  Out.  L.  Rep.  851,  a  question  arose 
as  to  the  legitimacy  of  one  whose  issue 
elaimed  him  to  be  the  half-brotho:  of 
an  intestate,  and  the  fact  of  legitimacy 
depended  on  the  law  of  the  state  of 
New  York.  Expert  evidence  was  of- 
fered thereon,  which,  however,  was 
contradietory,  although  based  on  the 
author!^  of  decided  caiMS.  The  court 
6  A.L.R.— 86. 


said:  Tpon  this  conflict  of  testimony 
I  am  drived  to  an  examination  of  the 
authorities  upon  which  the  eacperts 
respectively  rely.  Reading  these  with 
the  aid  of  the  explanatory,  critical,  and 
argumentative  testimony  adduced,  and 
discharging  functions  analogous  to 
those  of  a  special  jury,  I  am  obliged  to 
determine  to  the  best  of  my  aJbili^ 
what  is  in  fact,  upon  such  controvert- 
ed points,  the';  law  which  obtains  in 
the  state  <rf  New  York." 

Re  Goodman  (1916)  28  D.  L.  R.197, 
26  Can.  Grim.  Caa.  8^  84  West.L.  Rep. 
531,  a£Brmed  in  <1916)  26  Manitoba, 
L.  R.  537,  26  Cai:^.  Grim.  Gas.  254,  29 
D.  L.  R.  725,  34  West  L.  Rep,  1091,  was 
an  application  for  the  extradition  of 
■one  Goodman,  who  was  charged  with 
having  violated  the  Bankruptcy  Act 
of  the  United  States. '  A  Massachu- 
setts lawyer  gave  testimony  as  to  the 
law  applicable  to  the  case.  The  court 
'said:  "Where  tite  evidence  given  by 
the  expert  Mr.  Matthews  has  been 
challenged  and  disputed  by  counsel 
for  the  accused,  I  think  the  decision  of 
the  Privy  Council  in  Bremer  v.  Free- 
man (Etig.)  sapra,  warrants  me  in 
looking  at  American  decisions  and  au- 
thorities bearing  upon  the  point" 

//.  Oral  te«tinumii  not  in  «on/li<4. 
a.  OrM  testtMontt  aUtne. 

When  uncontradicted  oral  testimony 
fs  given  as  to  the  law  of  another  state 
or  country,  it  is  generally  considered 
conclusive  in  the  absence  of  other  evi- 
dence^ such  as  the  statutes  or  decisions 
of  the  jurisdictions  fnvoIved.r  Milwau- 
kee &  St  P.  R.  Co.  V.  Smith  (1874)  74 
BL  197;  Spaeth  v.  Eouns  (1915)  95 
Kan.  820;  L.R.A.1916E,  271,  148  Fbc. 
661;  Pittsburg,  C.  C.  A  St.  U  R.  (3o.  v. 
Austin  (1911)  141  Ky.  722,  188  S.  W. 
780;  J.  T.  Morgan  Lumber  Co.  v.  Wil- 
liams (1911)  148  Ey.  115, 186S.  W.  181; 
Baltimore  A  O.  R.  Go.  ▼.  Glenn  (1867) 
28  Md.  287,  92  Am.  Dee.  688;  Macdon- 
ald  T.  Macdonald  (1872)  L.  R.  14  Eq. 
(Eng.)  60,  41  L.  J.  Gh.  N.  S.  666,  26 
L.  T.  N.  S.  685,  20  Week.  Rep.  789.  But 
see  Clardy  v.  Wilson  (1900)  24  Tex. 
Glv.  App.  196,  58  S.  W.  62. 

In  Milwaukee  &  St.  P.  R.  Co.  v. 
Smith  (1874)  74  lU.  197,  it  appeared 
that  the  plaintiff  had  delivered  to  the 
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dwfendant  certain  goods  destined,  for 
a  point  beyond  the  line  of  de- 
fendant's road,  and  a  question  arose 
whether  the  defendant  was<  to  be 
considered  as  having  contracted  to  de- 
liver lihe  goods  at  su(di  a  point,  the 
contract  having  been  made  in  Wiscon- 
sin. The  testimony  of  three  Wise<«- 
sin  lawyers  was  offered  to  prove  that 
under  the  law  of  that  state  the  nnder- 
I  taking  on  the  part  of  the  defendant 
was  merely  to  carry  the  goods  to  the 
line  of  the  next  carrier^  and  not  to  the 
point  of  destinatiMi.  There  was  no 
opposing  testimony  and  the  court 
said:  "This  would  seem  to  be  suffi-. 
cient  to  settle  the  question  as  to  what 
is  the  law  in  Wisconsin.**  The  rule  so 
laid  down  was  held  not  to  be  varied 
by  the  fact  that  the  witnesses  stated 
that  there  was  no  statute  and  no  di- 
rect decision  in  Wisconsin  on  the  sub- 
ject, or  by  a  decision  to  the  contrary 
of  their  opinion  in  Illinois. 

In  Spaeth  v.  Eouns  (1915)  96  Kan. 
320,  LJUV.1915E,  271,  148  Pac.  651, 
wherein  the  plaintiff  offered  the  testi- 
mony of  two  Missouri  experts,  an  at- 
torney at  law  and  an  abstracter,  to 
pr6Va  a  marketable  title  to  land  in 
Missouri  which  he  had  contracted  to 
sell  to  the  defendant,  the  evidence 
mentioned  was  disregarded  in  the 
court  below.  The  court  aboye  said: 
"We  must  hold  that  the  evidence  of 
the  Missouri  experts  in  this  case  was 
opmpetent,  and  as  it  was  uncontra- 
dicted and  no  reason  shown  for  diarft- 
garding  it,  it  sheuld  have  been  con- 
trolling." 
:  In  Pittsburg,  C.  G.  &  St.  L.  Bk  Co.'  t. 
AitStin  (1911)  141  Ky<  722,  188  S.  W. 
.780,  an  action  to  recover  damages  for 
.Injuries  Incurred  by  being-struck  by  a 
train,-it  appeared  that  the  accident  lOC- 
ottrred  in  Indiana,  and  a  question 
arose  as  to  the  law  in  Indiana  in  such 
a  case.  The  ctwrt  said :  "When  a  wilt- 
ness  is .  introduced  in  a:  case  pending 
here,  and  states  that  certain  opinions 
of  the  supreme  court  of  another  state 
esti^blish  a  certain  proposition,  .  .  . 
the  court  trying  the  case  may  read 
these  decisions  itself  and  determine 
their  effect.  But  it  cannot  disregard 
the  coiiolusiMX  of  the  witness  when  it 


has  not  before  it  the  fac^  upon  which 
the  witness  bases  his  conclusion." 

In  J.  T.  Morgan  Lumber  Co.  v.  Wil- 
liams (1911)  148  Ky.  116^  136  S.  W. 
181,  it  appeared  that  the  defendant 
company  had  cut  timber  on  the  land 
of  the  plaintiff  in  Tennessee,  and  that 
the  defendant's  attorney  had  agreed  to 
abide  by  the  decision  of  a  third  person 
as  to  the  amount  of  damages  involved, 
nie  defendant  claimed  that  this  sub- 
mission of  the  matter  to  arbitration 
was  unauthorized,  and  that  the  judg- 
ment rendered  in  eonsequenee  thereof 
was  void.  Two  attorneys  of  Tennes- 
see gave  testimony  that,  under  tiie 
statutes  and  laws  of  that  state,  an  at- 
torney had  "the  power  to  submit  to 
arbitration  any  matters  involved  is 
pending  litigation."  The  court  said: 
"There  being  no  evidence  to  the  con- 
trary, we  must  hold  that  the  law  of 
Tennessee  was  properly  stated." 
'  In  Baltimore  A  0.  R.  Co.  ▼.  Glenn 
(1867)  28  Md.  287,  92  Am.  Dec.  688, 
t7herein  was  involved  the  question  of 
the  transfer  of  property  as  affected  by 
the  Statute  of  18  Eliz.  chap.  5,  the 
appellant  being  a  corporation  of  the 
state- of  Virginia,  expert  testimony  was 
offered  of  the  law  of  that  state  in  re- 
lation thereto.  It  had  been  agreed  by 
counsel  that  the  law  of  Virginia  would 
be  ascertained,  iat^alia,  frotai  the  de- 
cisions and  reports,  6£  that  state.  The 
court  held  thtkt,  outside  of  this  agree- 
ment, the  testimony  of  the 'lawyers  as 
to  the-  legally  of  the  deed  under  the 
Virginia  Iaw>  was  conclusive,  it  being 
ftf  uniform  tenor. 

In  Macdoaald  v.  Macdonald  (1872) 
h.R,  14  Eq.  <Eng.)  60,  wheredn  it  ap- 
poajred  that  a  testator  had  made  a  gift 
to  charity,  and  a  question  arose  as  to 
the  interpretation  to  be  given  thereto 
under  the  Scotch  law,  the  court  said: 
"There  is  evidence  as  to  the  Scotch 
law  which  I  take  to  tie  conclusive,  be- 
cause the  facts  are  stated  in  the  esse 
submitted  to  the  Scotch  advocate.  He 
gives  an  express  and  distinct  opinion 
OuA  tile  f  10^000  is  a  valid  bequest  ac- 
'cording  to  the  laws  of  Scotland. 
Nothing  remains  but  to  have  it  paid." 

In  Clardy  v.  Wilson  (1»00)  24  Tex. 
Oiv.  Aiq>.  196,  68  S.  W.  62,  vi4iereio  it 
fippeared    that  ceitain   persene   had 
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BUUTied  in  Tennessee  Itsd  had  later 
moved  to  Texas,  \e4iere  attj  purchased 
land  which  was  put  in  the  name  of  the 
wife,  a  (lueetion  axose  as  to  whether 
the  money  used  in  the  porehase  of  this, 
land  was  to  be  considered  the  propertgr 
of  tiie  hushaad  beoause  it  was  received 
b/  the  wife  while  the  couple  were  liv^ 
isir  in  Tennessee^  where  idie  eoqBnon» 
law  mle  sovemii^  the  matter  was 
•aid  to  prevail.  Thie  testimony  of  a 
Tennessee  lawyer  was  offered  to  the 
effect  that  the  common  law  obtained 
in  that  state  escept  as  modified  br 
statute  The  court  held  this  porOof  in- 
sufficient to  establish  the  fact  that  the 
eommon-law  rule  as  t«  marital  rights 
prevails  in  the  state  of  Tennessee. 
The  testimony  was  considered  too  in- 
definite and  uncertain. 

h.  Oral    teaHmony    tn    connection    with 
other  evidence. 

Mt  ZMMmonv  not  eotuXuatot. 

In  the  majority  of  jurisdictions, 
when  foreign  statutes  or  decisions  are 
before  the  court  they  may  be  consult- 
ed and  the  law  derived  therefrom,  in 
spite  of  the  fact  that  the  uncontra- 
dicted testimony  of  experts  places  a 
contrary  interpretation  thereon. 

Geor8:Ia. — Chattanooga,  R.  &  C.  R. 
Co.  V.  Jackson  (1890)  86  Ga.  676,  18 
S.  B.  109. 

Kansas.— Eberhart  v.  Rath  (1918) 
89  Kan.  829,  131  Pae.  604,  Ann.  C&». 
1915A.  268. 

Ma8sachi]Betts.-:-See  the  reported 
case  (Mabtin  y.  Otis,'  ante.  1340). 

lOieiiigan.— See  General  Conference 
Asso.  V.  Michigan  Sanitarium  &  Benev. 
Asso.  (1911)  166  Mich.  604, 132  N.  W. 

94- 

New  Y(Hrk.— -9ank  of  China  v.  Morse 
(1901)  168  N.  y.  458,  56  LJl.A.  189,  85 
Am.  SL  Rep.  676,  61  N.  E.  774. 

Texas.— Western  U.  Teleg.  Co.  v» 
White  (1914)  ~-  Tex.  Civ;  Api>,  t~,  162 
S.  W.  90S;  Banco  Minero  v.  Ross 
(1915)  106  Tex,  622,  172  S.  W.  711; 
Ancvican  Surety  Go.  v.  Huey  &  P. 
Haxdware  Go.  (1917)  —  Tex.  Giv.  App. 
— ,  191  S.  W.  617.  '       . 

Englaad.  •»  Dalrymple  v.  Daliymple 
(1811)  2  Hagg.  Consist.  Rep.  64,  161 
Ehiff.  Reprint,  666,  17  Bng.  Rul.  CM; 


11;  (Concha  v.  Mnrrieta  (1860)  L.  R. 
40  Gh.  Div;  548,  60  L.  T.  N.  S.  798. 

In  Chattanooga,  R.  ft  C.  R.  Co.  v. 
Jackson  (1890)  86  Ga.  676,  18  S.  E. 
109,  an  exception  was  taken  to  the  ad- 
missidtt  of  tiie  testimony  of  two  law- 
yers eoneeming  the  law  and  practice 
of  the  courts  in  Tennessee.  It  was 
held  that  the  Judge  acted  properly  in 
th«  matter,  and  Uiat  "he  was  not  bound 
by  tiie  opinieas  of  these  attorneys," 
and  he  might  dvcide  the  law  with  the 
assistanoe  of  saeh  other  informatioh 
as  was  accessible' to 'him.  "The  st«:t'. 
tttiB  of  Tenneeseer  end  the  dedeiotas 
of  its  supreme  eonrt"  had  bden  resd 
to  the  Judge  In  this  instance. 

In  Eberhart  v.  Ratli  (1918)  89  KaiL. 
829,  181  Pae.  604,  Ann.  Gas.  191614, 
268,  the  chil^hreu  of  a  dceedeat,  by  beir 
first  marriage,  souglit  te  enforce  an- 
agreement  made  by  ber  wltii  her  see* 
end  husband,  providiag  that  if  she 
died  before  him;  be  should  receive 
none  of  her  property.  The  defendant 
husband  sought  to  have  the  agreement' 
held  invalid,  and  offered  the  opinions 
of  lawyers  from'  Nebraska,  where  the 
agreement  was  made,  to  the  effect  thatt 
it  was  void  by  'the  laws  of  that  state. 
The  court  held  the  testimony  was  not 
convincing,  in  the  absence  of  any  con- 
trolling decision.  Several  Nebraska 
cases  were  before  the  court,  and  they 
did  not  sui^oH;  the  expert's  eoneluBioU. , 

In  Bank  of  China  v.  Morse  (1901) 
168  N.  Y.  458,  66  L.R.A.  189,  85  Am.  tSt. 
Rep.  676,  61  N.  E.  774,  it  appeared  ttasit 
a  corporation  had  transferred  its  pre^ 
M^  to  another  eempany  in  at  plan  itar 
winding  up  its  own  business,  and  that, 
its  debts  having  bebn  paid,  it  now 
tougfatto  enforce  the  {wyraent  of  calU 
by  the  steckholdars  "to  the  full 
amount  unpaid  on  th«ir;8hareiB,'*.«nd 
tathe  sole  benefit «f  thenar  comiMny; 
It  was  stated'  by  the  plaintiff's  ex* 
ports  that  such,  schemes  were  aph 
proved  by  th&  English  conrts,  bat  the 
court  held  that'  tbia  could  not  be  con* 
sidered -aa  controlling,  in  view  dfa 
statute  and  decisiois  of  tbe  EngHdi 
oonrts. 

In  Western  U.  Teleg.  Coi  v.  WUte 
(1914)  —  Tex.  Civ.  App.  -— ,  162  S;  W. 
906,  the  question  arose  as  to  the  law 
in  New  Mexiao,  aS'TOgards  tte  rfghts 
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to  recover  for  mental  pain  and  anguish 
resultlntr  from  the  failure  to  deliver  a 
telegram  promptly.  The  testimony  of 
a  New  Mexico  lawyer  was  introduced 
in  relation  thereto,  and  tilie  court  said: 
"The  testimony  of  McElroy,  with  ref* 
erence  to  the  course  tiie  case  would 
take  under  the  laws  of  New  Mexico, 
and  what,  in  his  opinion,  was  the  court 
of  final  resort,  was  not  binding  upon 
the  trial  court,  because  there  were 
matters  depending  upon  ttie  Fedwal 
statutes,  of  which  the  trial  court  must 
take  judicial  notice." 

In  Banco  Minero  v.  Ross  (1915)  10ft 
Teat  522,  172  S.  W.  711,  wherein  it 
appeared  that  the  defendant  bank,  on 
the  order  of  a  Mexican  court,  had  paid 
oat  certain  money  deposited  and 
claimed  by  the  plaintiff,  it  became 
necessary  to  decide  whether  the  order 
of  the  judge  was  valid  according  to 
Mexican  law,  and  the  testimony  of  an 
expert  was  offered  to  that  effect,  his 
opinion  being  based  on  the  Mexican 
Civil  Code.  It  was  held  that  the  trial 
judge  had  properly  disregarded  this 
testimony  and  construed  the  provi- 
sions of  the  Code  for  himself,  tiie  Code 
having  been  in  evidence  and  before  the 
judge.  "He  was  not  obliged  to  accept 
the  construction  placed  upon  them  by 
the  witness." 

American  Surety  Co.  v.  Huey  ft  P« 
Hardware  Co.  (1917)  —  Tex.  Civ.  App. 
— ,  191  S.  W.  617,  was  an  action  to  re- 
cover on  a  bond,  executed  by  the  de- 
fendant as  surety  for  contractors  who 
had  agreed  to  build  a  courthouse  and 
jail  in  Arkansas,  and  to  whom  the 
I^alntiffs  had  furnished  material  for 
which  they  had  not  received  p^- 
ment.  It  was  contended  that  the  bond 
should  have  been  sued  on  and  the 
v«nue  laid  in  the  county  where  the 
building  was  erected,  according  to  the 
provisions  of  an  act  of  the  general  as- 
sembly of  Aricansas,  as  stipulated  in 
the  b(«d.  Testimony  of  an  Arkansas 
lawyer  was  offered  to  prove  that  in 
■nch  a  case  suit  should  be  brought  in 
the  county  when  the  improvement 
was  made,  but  the  trial  court  found 
eontrary  to  Ihis  testimony,  as  to  venue, 
and  it  was  held  that  it  did  so  properly, 
especially  if  the  lawyer  was  putting  a 
construction  on  th»  aot  in  question. 


since  it  was  not  considered  susceptible 
of  such  construction. 

In  Daliymple  v.  Dalrjrmple  (1811) 
2  Hagg.  Ckinsist.  Rep.  64, 161  Bag.  Re- 
print, 666,  17  Eng.  RuL  Cas.  11,  it  was 
necessary  to  decide  whetiier,  by  the 
law  of  Scotland,  a  marriage  was  con- 
stituted by  a  present  declaration,  with- 
out copula,  and  the  court  held  that  the 
decisions  of  the  tribunals  of  Scotland 
on  this  point  of  law  were  entitied  to 
greater  weight  than  the  opinions  of 
learned  professors  offered  in  the  case, 
or  of  text-writers  on  the  subject. 

In  Concha  v.  Murrieta  (1860)  L.  R. 
40  Ch.  Div.  (Eng.)  64S,  it  was  desired 
to  determine  vrhat,  under  the  law  .of 
Peru,  was  the  liability  of  a  father  for 
the  sale  of  his  child's  property,  re- 
ceived by  the  child  from  a  deceased 
mother.  Testimony  of  experts  was  of- 
fered in  relation  thereto,  the  experts 
specifying  certain  sections  of  the  Civil 
Code  of  Peru  as  applicable  to  the  case. 
It  was  contended  that  the  court  could 
look  only  to  "the  affidavits  of  the  ex- 
perts," but  the  court  said :  "The  proper 
evidence  of  the  law  of  any  foreign 
country  is  evidence  by  lawyers  of  that 
country ;  but  if,  in  their  evidence,  they 
refer  to  passages  in  the  Code  of  the 
country  whose  law  we  are  endeavoring 
to  ascertain,  it  would,  as  it  appears  to 
me,  be  most  unreasonable  to  hold  that 
we  are  not  at  liberty  to  look  at  those 
passages  and  consider  what  is  their 
proper  meaning." 

In  General  Conference  Asso.  r. 
Michigan  Sanitarium  A  Benev.  Asso. 
(1911)  166  Mich.  604,  182  N.  W.  94,  an 
action  of  assumpsit  on  promissory 
notes,  it  appeared  that  three  of  the 
notes  made  by  the  defendant  and  pay- 
able to  one  Ruiter  had  been  assigned 
to  the  plaintiff  by  the  widow  of  Ruiter 
as  administratrix  with  the  will  an- 
nexed. A  copy  of  Ruiter's  will  was  of- 
fered in  evidence,  and  also  the  deposi- 
tion of  an  advocate  of  the  province  of 
Quebec,  where  Ruiter  had  lived,  to  the 
effect  that,  under  the  laws  of  that 
province,  a  universal  legatee  under  a 
will  was  entitled  to  act  as  executor, 
where  none  was  named  in  the  vrill,  and 
that  an  nceeutor  has  power  to  Indorse 
and  transfer  notes  belonging  to  the 
decedent    The  Civil  Code  of  Lower 
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Canada,  referred  to  by  the  advocate, 
was  also  offered.  The  court  held  that 
"the  testimony  of  the  Canadian  advo* 
cate  and  the  articles  of  the  Code  were 
suflkient  proof  of  the  authority  of- 
Mrs.  Ruiter  to  act  as  executrix  of  her 
husband's  will,  and  of  the  fact  that 
she  became  the  absolute  owner  of  the 
Botes,  under  the  will,  and  could  dis- 
pose of  them  as  she  saw  fit." 

2.  Testimony  eondualve. 

On  the  other  hand,  it  has  been  held 
that  uncontradicted  expert  testimony 
as  to  the  law  of  another  state  or  coun- 
try is  conclusive,  although  the  statutes ' 
or  decisions  of  such  foreign  jurisdic- 
tion are  befbre  the  court  for  consider^- 
atton.  The  Ariatio  Prince  (1901)  47 
&  C.  A.  826^  108  Fed.  287;  Badisetae 
AniHa  &  Soda  Fabrik  v.  A.  Klipstein  ft 
Co.  (L908)  125  Fed.  543;  Consolidated 
Real  Estate  ft  F.  Ins.  Oo.  v.  Casbow 
(1874)  41  Md.  59. 

In  The  Aaiatie  Prince  (1901)  47  C. 
C.  A.  825, 108  Fei.  287,  writ  of  certio- 
rari denied  in  (1901)  188  U.  S.  697,  4« 
l«  ed.  396,  22  Sup.  Gt.  Rep.  988,  a  ques- 
tion arose  as  to  the  law  of  Brazil,  con- 
cerning the  delivery  of  dutiable  goods. 
Excerpts  from  the  statute  law  of  Bra- 
sll  were  offered  to  contradict  the  state- 
ments of  an  expert  in  Brazilian  law, 
bnt  the  court  held  that  '^nch  more 
than  the  text  of  a  statutory  enact- 
ment" was  to  be  cMuidered,  and  the 
law  having  been  properly  proved  by 
the  offer  of  an  expert's  statements,  the 
oonclusioB  based  thereon  was  well 
founded. 

In  Badlsche  Anilin  ft  Soda  Fabrik  v. 
A.  Klipstein  ft  Co.  (1908)  125  Fed.  648, 
evidence  was  offered  to  prove  the  in- 
corporation of  the  complainant  and  its 


consequent  ability  to  sue.  The  testi- 
mony consisted  of  tiie  statements  of 
two  German  lawyers,  who  testified  that 
procedure  taken  by  the  complainant 
was  sufBeient  to  constitute  the  asso- 
ciates a  corporation  with  capacity  to 
sue  or  be  sued.  The  court  said:  "Thie. 
is  certainly  prima' facie  evidence  of  in- 
corporation, and,  in  the  absence  of  any 
evidence  to  the  contrary  (no  expert  in 
German  law  was  called  by  defend- 
ants), must  be  taken  as  conclusive." 
The  German  Code  had  been  set  forth 
and  an  analysis  thereof  submitted  by 
tiie  defendants. 

In  Consolidated  Real  Estate  ft  F. 
Ins.  Co.  V.  Cashow  (1874)  41  Md.  59, 
a  question  arose  as  to  the  validity  of 
an  assignment  of  an  insurance  policy, 
made  by  the  receiver  of  an  insurance 
company  in  dissolution.  The  policy 
was  one  of  reinsurance,  and  the  com- 
pany was  incorporated  and  dissolved 
under  the  laws  of  the  state  of  New  • 
York,  the  statutes  of  which  state  pro- 
vided for  the  sale  by  receivers  of 
property  coming  into  their  hands.  It 
was  agreed  that  these  statutes  should 
be  read  from  the  printed  volumes,  and 
the  validity  of  the  sales  decided  in 
accordance  therewitb.  The  court  said : 
"The  evidence  of  the  witness  Lee,  on 
this  point,  who  swears  that  the  sale 
was  made  'after  due  public  notice  and 
advertisemont,  as  required  by  the  laws 
of  the  state  of  New  York,'  settles  the 
question,  provided  he  is  shown  to  be 
sufficiently  an  expert  to  give  such  tes- 
timony." And  tiie  court  considered 
that  his  qualifications  were  acceptable, 
it  being  shown  that  he  was  a  lawyer, 
thirty-four  years  of  age,  and  a  resident 
of  New  York  city.  R.  S. 


RE  ESTATE  OF  ANNIE  M.  WILSON,  Deeeued. 
MARTHA  R.  WILSON  et  aL,  Appta. 

J>enM«y(van4a  Supreme  Court '-Fettrwurn  9S,  19t9* 
(260  Pa.  407, 103  Atl.  880.) 

Win  —  demonstrative  legacy  —  gifts  to  be  dedaeted  from  speeUled  fund. 

1.  A  direction  in  a  codicil  that  specified  bequests  of  certain  sums  shall 
be  deducted  from  the  proceeds  of  certain  property,  and  the  remainder  dis- 
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tributed  to  certain  charities,  does  not  jpoake  audi  bequests  demonstrative 
within  the  rule  that  demonstrative  legacies  do  not  abate  when  the  estate 
is  insufficient  to  satisfy  all  the  bequests  provided  for  by  the  wilL 
iSee  note  on  this  vueation  beginning  on  page  1363.] 
denonstrative  legacy  —  deflnitim.     •—  presmnption  of  Intentfoii. 


2.  If  a  legacy  is  given  with  reference 
to  a  particular  fund,  only  as  pointing 
out  a  convenient  mode  of  payment,  it  is 
demonstrative,  and  the  legatee  will  not 
be  disappointed  though  the  fund  total- 
ly fail 


8.  The  presumption  of  intention  is 
favorable  to  general  legacies  in  the 
first  instance,  rathsr  thaa  demonstra- 
tive or  specific  ones,  and  it  will  require 
clear  proofs  of  a  restrictive  intention 
to  repel  it. 


Appeal  by  certain  legatees  from  a  decree  of  the  Orphans'  Court  for 
Philadelphia  County  dismissing  exceptions  to  adjudication  in  liie  estate 
of  Annie  M.  Wilson,  deceased.    A  firmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Thomas  O.  Peirce  and  Wal- 
ter Penn  Shipley,  for  appellant  Home: 

A  demonstrative  legacy  Is  one  paya- 
ble primarily  out  of  a  particular  fund 
or  thing  named  in  the  will,  and  if  that 
fails,  then  payable  out  of  the  general 

oooAta 

Smith's  Appeal,  103  Pa.  659;  Arm- 
strong's Aiqpeal,  63  Pa.  312. 

Such  a  legacy  should  not  be  confused 
with  a  specific  legacy,  which  is  a  gift 
of  the  thing  or  fund  itself. 

Drayer's  Estate,  25  Pa.  Dist.  R. 
1141;  Black's  Estate,  223  Pa.  882.  72 
Atl.  631;  Rankin's  Estate,  41  Pa.  Super. 
Ct.  410;  Henry's  Estate,  24  Pa.  Dist. 
R.  168. 

Messrs.  Maarice  Bower  Saul,  F.  B. 
Bracken,  and  Charles  B.  Evans  fOr 
other  appellants. 

Messrs.  MacCoy,  Evans,  Hutchin- 
san,  &  Lewis  and  Williams  &  Sinkler, 
for  appellees : 

The  legacies  are  general,  and  not 
demonstrative. 

Nolcn's  Estate,  19  Pa.  Dist.  R.  660; 
Welch's  Appeal,  28  Pa.  363;  Gallagher 
V.  Gallagher,  6  Watts,  473;  Re  Bark- 
lay,  10  Pa.  387;  Armstrong's  Appeal, 
6S  Pa.  312;  Black's  Estate,  223  Pa.  382, 
72  Atl.  631;  Henry's  Estate,  24  Pa. 
Dist.  R.  168. 

Stewart,  J.,  delivered  the  opinion 
of  the  court:    . 

The  testatrix,  Annie  M.  Wilson, 
died  July  3, 1915,  leaving  a  last  will 
executed  March  3,  1910,  in  and  by 
which  she  bfeqtieathed  pecuniary 
legacies  amounting  in  the  aggregate 
to  $59,450.  In  June,  1911,  she  dis- 
posed of,  by  sale,  a  valuable  piece  of 
real  estate  in  the.  city  of  Phila- 
delphia, receiving  therefor  the  sum 


of  $85,000.  Her  personAl  estate 
being  thus  largely  increased,  in  or- 
der to  dispose  of  part  or  all  of  this 
increase  otherwise  than  ander  the 
residuary  clause  of  her  original  will, 
she  executed  a  codicil  uncter  date  of 
October  4,  1911,  in  and  by  which 
she  made  additional  peconiary  be- 
quests amounting  in  the  aggregate 
to  $75,000.  Her  estate  is  now  for 
distribution.  The  pecuniary  lega^ 
cies  given  in  the  will  and  codicil  to- 
gether— not  including  the  bequests 
to  several  charitable  societies  men- 
tioned in  the  codicil — amount  to 
$104,460,  while  the  fund  out  of 
which  they  are  payable  amounts  to 
$89,011,  to  which  is  to  be  added,  as 
derived  from  tiie  income,  $4,136.27, 
less  inheritance  tax,  which  remains 
to  be  deducted.  It  is  this  marked 
discrepancy  between  the  amount  <rf 
the  legacies  and  the  fund  available 
for  payment  that  gives  rise  to  tba 
present  contention.  The  learned 
auditing  judge,  holding  the  view 
that  the  pecuniary  legacies  be- 
queathed by  the  original  will  as  well 
as  those  by  the  codicil — not  includ- 
ing the  bequests  to  the  several  chari- 
table societies  therein  named — were 
alike  general  legacies,  and  because 
in  the  aggregate  they  exceeded  in 
amount  the  fund  for  distribution 
they  were  entitled  to  the  -whole  fund, 
made  pro  rata  distribution  anoong 
them,  denying  any  participation  to 
the  charitable  societws  darned  in 
the  codicil  Exceptions  were  filed 
on  behalf  of  these  societies  sjekI  by 
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several  of  the  iBdhndnal  legatees 
under  the  codicil,  w^  the  result 
l^t  after  faearinsr  the  exceptions 
were  dismissed,  aiid  the  adjudica- 
tion was  confirmed  by  m  divided' 
court.  From  this  decree  vn  have 
here  five  separate  appeals.  They 
require  to  be  distin^ished  for  pre»- 
ent  purpose  no  f  urUier  than  that,  in 
the  first  three  appeals  of  Martha  Rw 
Wilson,  Elizabeth  £.  Wilson,  and 
Alice  Wilson,  the  subject  of  com* 
plaint  is  the  same  in  each,  namely, 
that  the  court  erred  in  directing  an 
abatement  of  the  legacies  given 
them  in  the  codicil,  while  in  the 
other  two,  aj^eal  of  the  Heme  for 
Aged  and  Infirm  Colored  Persons, 
and  appeal  of  the  Jefferson  Hospi- 
tal, the  complaint  is  the  same  In 
each,  namely,  that  the  oourt  erred  in 
declining  to  allow  the    charitaUe* 
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sumed  by  him  who  asserts  suidh 
claim. '  Nowhere  can  we  find  it  more 
intelligibly  and  satisfactorily  de> 
fined  than  in  Walls  v.  Stewart,  16 
Pa.  276,  where  Mr.  Justice  Bell,  af- 
ter a  discission  of  the  several  kinds 
of  legacies,  specific  and  demonstra- 
tive, thus  concludes:  "The  dis- 
tinction [between  them]  seems  to  be 
this :  If  a  legacy  1>e  given  with  ref- 
erence to  a  particu- 
lar fund,  only  as  wiii-4i««io»-  • 
pointin«r  out  a  con-  ft'Smoi!'*^'^ 
venient  mode  of ' 
payment,  it  is  considered  demon- 
strative, and  the  legatee  wiU  not  be 
disappointed  though  the  ftmd  totally 
fail.  But  where  the  s^  is  of  tiie 
fond  itself,  in  whole  of  ia  part,  or 
so  charged  upon  the  (^ject  made 
subject  to  it  as  to  show  an  intent 
to  burden  that  object  alone  witii  the 


societies  named  in  the  sixth  clause^    payment,  it  is  esteemed  specific,  and 


of  the  codieil  participation  in  the 
distribution  of  the  estate.  It  will, 
be  seen  as  we  proceed  tteat  the  an- 
swer to  the  contention  urged'  in  be>> 
half  of  the  charitable  soeistles  'will 
depend  largely,  if  not  entirely,  upon 
oar  conclusion  with'  respect  to  the 
contention  of  the  imlividual  lega- 
tees. We  riiall  therefore  first  ad- 
dress ourselves  to  the  question' 
raised  hy  ^e  latter. 

The  position  taken  by  the  appel-' 
lants  here  first  named  is  that  the 
legacies  given  them  under  the  codi- 
cil, 98,000  to  each,  are  demonstra* 
tlve,  and  therefore  not  subject  to 
abatement  for  insufiUciency  of 
assets.  If  the  legal  proposition  here 
asserted,  that  these  legacies  are  de- 
monstrative, were  to  be  conceded,  it 
would  follow  necessarily  that  the' 
conclusions  derived  therefrom  would' 
be  correct,  that  these  legacies  have 
been  improperly  subjected  to  abate- 
ment; but  this  is  only  stating  the 
real  controversy,  which  is.  Are  these 
legacies  demonstrative?  The  court 
below  held  they  were  not  demonstra^ 
tive,  biit  general.  It  is  important 
before  proceeding'  further  that  we 
get  a  clear  understanding  of  'what 
is  meant  in  la^  by  a  demonstrative 
bequest  or  legacy,  so  that  we  may 
not  under  estimate  the  burden^  as- 


consequentiy  liable  to  be  adeemed  by 
the  alienation  or  destruction  of  the 
object.  In  this,  as  in  oiher  ques- 
tions springing  from  the  construc- 
tion of  wills,  the  intmtion  of  the 
testator  is  principally  to  be  ascer- 
tained, and  it  is  said  to  be  necessary 
that  ihe  intention  be  either  ex- 
pressed in  reference  to  the  thing 
bequeathed,  or  otherwise  clearly 
appear  from  the  will,  to  constitute 
a  legacy  specific.  If  it  be  manifest 
there  was  a  fixed  and  independent 
intent  to  give  the  legacy,  separate 
and  distinct  from  the  properly 
designated  as  the  source  of  pay- 
itient,  the  legacy  will  be  deemed  gen- 
eral or  demonstrative,  though  ac- 
companied by  a  direction  to  pay  it 
out  of  a  particular  estate  or  fund 
specially  named." 

To  this  we  may  add  what  is  said, 
by  Gibson,  Ch.  J.,  In  Blackstone  v. 
Blackstone,  3  Watts,   835,  27  Am. 
Dec.  859 : '  "It  is  certainly  true  that 
the  presumption  of  intention  is  fa- 
vorable to  general  legacies   in  the 
first    instance,  and 
^     it     requires  ::y',«-,«C~ 
clear   proofs  of   a 
restrictive  inteiition  to  repel  it" 

In  all  such  contentions  it  is  the 
intention  of  the  testator  as  ex- 
pressed in  his  will  ttiat  prevails,  and 
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when  this  can  be  satisfactorily 
ascertidned  from  the  language  ased 
the  inquiry  extends  no  further,  but 
stops  right  there.  The  contention 
of  these  appellants  controverts  noth- 
ing we  have  so  far  said,  but  rests 
exclusively  upon  the  sixth  clause  of 
the  codicil,  and  from  the  language 
there  used  they  seek  to  derive  a 
clear  intent  on  part  of  this  testatrix 
to  make  the  legacies  given  in  the 
codicil  demonstrative.  Each  clause 
in  the' codicil  ; preceding  the  sixth. 
contains  a  distinct  bequest;  in  some 
the  gift  is  absolute  to  a  single  in-, 
dividual,  in  others  it  is  to  a  trustee 
and  the  beneficiaries  there  are  sev- 
eral, but  each  clause  is  devoted 
exclusively  to  some  particular  be- 
quest. Then  the  sixth  clause  is 
reached,  which  reads  as  follows: 
"Sixtii.  I  direct  that  the  principal 
sums  of  the  bequests  hereinabove- 
made  shall  be  deducted  from  eighty- 
five  thousand  dollars'  ($85,000), 
which  is  the  amount  I  received  from 
the  proceeds  of  sale  of  1712  Walnut 
street,  and  such  balance  as  there 
may  remain  after  such  deduction,  I 
give  and  bequeath  in  equal  shares 
unto  the  Day  Nursery,  now  situate 
at  No.  2218  Lombard  street,  Phila- 
delphia, the  Home  for  Aged  and  In-, 
firm  Colored  Persons,' now  situate  at 
Belmont  and  Girard  avenues,-  Phila- 
delphia, the  Indigent  Widows'  and- 
Single  Women's  Society  of  PhUa*. 
delphia,  now  situate  at  3615  Chest-, 
nut  street,  Philadelphia,  and  the. 
Home  for  the  Aged,  now  situate  in 
1809  Mt  Vernon  street,  Philadel- 
phia." 

Tested  by  the  general  rules  gov- 
erning such  cases  to  which  we  have, 
adverted,  what  is  there  in  this  clause 
that  indicates  an  intention  on  the 
part  of  the  testatrix  to  make  a  gift 
of  the  fund  derived  from  the  sale 
of  the  real  estate,  in  whole  or  in 
part,  to  these  appellants,  or  anybody 
else;  or  what  is  there  to  suggest  a 
segregation  of  such  fund  from  the 
balance  of  her  estate  and  a  gift  of  it 
as  something  distinct  and  separate,. 
or  a  purpose  to  burden  it  with  some 
charge  for  which  the  general  estate 
would  otherwise  be  liable?    These 


tilings  are  required  to  appear  af- 
flrmativ<^  before  the  legal  pre- 
sumption that  the  legacies  are  gen- 
eral, and  not  either  demonstrs^ve 
or  specif,  can  be  overcome.  To 
our  mind  it  is  perfectly  clear  that 
reference  to  the  $85,000  received  by 
testatrix  from  the  sale  of  her  real 
estate  was  introduced  with  no  in- 
tention to  affect  this  particular  fund 
itself  in  any  way,  but  simply  and 
only  to  provide  some  certain  stand- 
ard by  which  the  uncertun  (in 
amount)  bequests  to  tte  charitable 
societies  could  be  made  certain.  The 
bequest  was  of  what^rer  balance 
might  remain  after  deducting  the 
legacies  "hereinabove  made"  from 
an  ascertained  and  fixed  sum,  one 
not  in  any  sense  variaUe.  It  is  a 
fact,  admittedly  well  known  to  the 
testatrix,  that  she  had  expended 
much  of  that  she  had  received  for  her 
real  estate,  and  presumably  she  ex- 
pected to  expend  stiU  more  if  she 
lived.  Knowing  that  her  general 
estate  would  be  applied  to  the  pay- 
ment of  the  legacies,  whether  given 
in  the  will  or  codicil,  and  knowing 
further  what  these  would  amotmt 
to  in  the  aggregate,  but  not  know* 
ing  what  the  general  estate  appli- 
cable would  amount  to,  depending- 
upon  what  she  had  already  ocpoided. 
thweout  and  how  much  she  might 
yet  expend,  she  adopted  a  fixed 
quantify  from  which  the  subtraction 
ot  the  legacies  could  be  nude, — 
namely,  the  total  price  paid  her  for 
the  t&al  estate  sold, — and  gave  Uie 
balance,  if  any,  to  the  charitable 
societies.  Whether  this  be  a  cor- 
rect interpretation  of  testatrix's 
purpose  so  far  as  relates  to  the  ref- 
erence to  the  sum  received  on  the 
sale  of  the  real  estate  in  the  will,  or 
otherwise,  it  neveitheless  remains 
true  that  there  is  nothing  in  the 
will  that  indicates  aoff  purpose  ml 
part  of  the  testatrix 
to  make  demonstra-  JJiSor^ft"'* 
tive  the  legacies  to  b«  deduetwi 
given  to  these  ap-  5;iX"*'"** 
pellants.  We  there- 
fore conclude  that  they  were  gen- 
eral, and,  as  such,  subject  to  abi^»> 
ment 
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What  we  have  said  applies  with 
equal  force  in  the  appeals  of  the  two 
charitaUe  societies,  and  a  Hke  re- 
sult there  must  follow.  We.  masr 
further  add:  If  the  legacies  sriv^A 
by  the  codicil  were  demonstrative, 
then  they  had  a  right  to  participate 
in  the  general  fund ;  if  their  partid- 
pation  so  increased  the  liability 
of  Vae  estate  to  general  legatees 
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as  fo  exhaust  the  fund  for  distribu- 
tion, leaving  nothing  in  remainder, 
the  bequests  to  the  several  chari- 
table societies  failed,  and  they  were 
properly  denied  participation  in  the 
distribution.  The  appeals  are  sever- 
ally dismissed,  for  the  reasons  we 
have  stated,  and  the  decree  appealed 
from  is  coniinned. 


ANNOTATION. 
When  legacy  it  regarded  as  demonstrative. 


X.  XntRMhietory,  1S53. 
U.  Definitions  and  distinetions: 
a.  In  general,  1S58. 
h.  Sptieifle     legacy     dlsMngaished, 

186«. 
t.  General     legacy     diatinguifhed, 
1858. 
in.  Bole*  of  eonstmction: 

a.  Intent  of  testator,  1368. 

b.  Specific  legacy  disfavored,  I860, 
IV.  ninstrationa: 

a.  In  general,  1882 

h.  Bequest  referring  to  income  of 

bnsineaa  or  fond,  1866. 
e.  Bequest    nferring    to    deposit, 

1868. 

1.  tntroSuctory, 

A  discussion  of  those  cases  only 
wherein  a  legacy  was  decided  to  be 
demonatrative  would  obviously  pre- 
sent a  one-sided  and  incomplete  view 
of  the  authorities  on  this  point.  On 
the  other  hand,  eases  holding  legacies 
to  be  general  or  specific,  without  dis- 
cussing the  alternative  contention,  are 
80  numerous  that  it  is  impractical  to 
include  a  treatment  of  them  all.  This 
note  is,  therefore^  confined  to  those 
cases  wherein  demonstrative  legacies 
have  been  discussed  or  distinguished 
from  legacies  of  another  class.  Those 
eases  wherein  legacies  were,  in  effect, 
decided  to  be  demonstrative,  have  been 
excluded,  if  they  were  not  so  treated 
by  the  court  eo  nomine. 

//.  Definitions  and  diatlncUonB. 
a.  In  general. 
A  demonstrative  legacy  was  defined 
in  Nusly  v.  Curtis  (1906)  36  Colo.  464, 
7  L.R.A,(N.S.)  592,  118  Am.  St,  Bep. 
118,  85  Pac.  846,  10  Ann.  Cas.  1184, 
as  follows:    "A  demonstrative  legacy 


d.  Bequest  referring  to  debt,  1870. 

e.  Bequest  referring  to  insoranee, 

1874. 

f .  Bequest    referring    to    note   «r 

mortgage,  1876. 

g.  Beqneat  r^erring  to   stock  «r 

bond: 
1.  CSenerally,  1877. 
8.  Uae  of  "my"  or  similar  «z- 

Vntmn,  1386. 

k.  Beqneat  referring  to  Interest  in 

partnership,  1388. 
L  Bequest  ref  nrring  to  land  oar  pxo< 

eeeds  thereof,  1889. 

partakes  both  of  the  nature  of  a  gen- 
eral and  specific  legacy.  It  is  a  gift 
of  money  or  other  property  charged 
on  a  particular  fund  in  such  a  way  as 
not  to  amount  to  a  gift  of  the  corpus 
of  the  fund,  or  to  evince  an  intent  to 
relieve  the  general  estate  from  lia- 
bility in  case  the  fund  fails." 

That  definition  is  sustained  by  the 
following  Cases: 

United  States. — Georgia  Infirmary 
V.  Jones  (1889)  87  Fed.  760;  Ives  v. 
Conby  (1891)  48  Fed.  718;  Kenaday 
V.  Sinnott  (1900)  179  U.  S.  606,  46  L, 
ed.  889,  21  Sup.  Ct.  Rep.  238;  Kramer 
V.  Kramer  (1912)  119  C.  a  A.  482,  201 
Fed.  248. 

Alabama. — Myers  v.  Myers  (1858) 
88  Ala.  86;  Gihner  v.  Gilmer  (1868) 
42  Ala.  9;  Harper  v.  Bibb  (1872)  47 
Ala.  647;  Maybury  v.  Grady  (1880)  67 
Ala.  147;  Kelly  v.  Richardson  (1892) 
100  Ala.  684,  IS  So.  786. 

California.— Apple's  Estate  (1886) 
6iS  Cal.  482,  6  Pac.  7. 

Colorado. — Nusly  v.  Curtis  (1906) 
86  Colo.  464.  7  L.R.A(N.S.)  692,  118 
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Am.  St  Bep.  118,  85  .Pae.  84$,  10  Annu 
Caa.  1184;  School  Dist.  v.  Internation- 
al Trust  Co.  (1915)  59  Colo.  486,  149 
Pac.  620;  Collar  v.  Gaarn  (1918)  — 
Colo.  — ,  171  Pac.  63. 

Connecticut.  —  Angus  v.  Noble 
(1800)  73  Conn.  56,  46  Atl.  278. 

District  of  Oiduinbia. — Douglass  ▼. 
Douglass  (1898)  18  App.  D.  C.  21. 

Georgia.  —  Thompson  ▼.  Stephens 
(1912)  188  Ga.  205,  75  S.  E.  136. 

lUinoia— Meily  v.  Knox  (1915)  191 
111.  App.  126,  affirmed  in  (1916)  269  111. 
468,  110  N.  E.  56. 

Indiana. — Roquet  7.  Sldridge  (1^89) 
118  Ind.  147,  20  N.  E.  783. 

Iowa. — Pie  Nevrcomb  (1896)  98 
Iowa,  175,  ,67  N.  W.  687. 

Kentucky.  —  Smith  v.  Lampton 
(183d).  8  Dana,  69. 

Maine.— Moore  v.  Aldea  (1888)  80 
lie..  801,  6  Am.  St  Rep.  208,  14  Atl. 
199;  Additon  v.  Smith  (1891)  83  Me. 
651,  22  Atl.  470;  Stilphea's  Appeal 
(1905)  100  Me.  146,  60  Atl.  888,  4  Ann. 
Cas.  158;  Spinney  v.  Baton  (1913)  111 
Me.  1,  46  L.RA.(N.S.)  685,  8?  Atl. 
378. 

Maryland. — Dugan  ▼.  HoUins  (1857) 
11  Md.  41  r  Dryden  ▼.  Owings  (1878) 
49  Md.  856;  Kunkel  v.  MacGill  (1880) 
56  Md.  120;  Gelbach  v.  Shively  (1887) 
67  Md.  498,  10  Atl,  247;  liatthews  v.' 
Targarona  (1906)  104  Md.  442,  65  Atl. 
60,  10  Ann.  Cas.  153;  Harrison  v. 
Denny  (1910)  113  Md.  509,  77  Atl. 
837;  Gardner  v.  McNeal  (1911)  117 
Md.  27,  40  L.RJ^.(N.S.)  563,  82  Atl. 
988,  Ann.  Caa.  1914A,  119. 

Massachusetts. — ^White  v,  Winches- 
ter (1827)  6  Pick.  48;  Richardson  v. 
Hall  (1878)  124  Mass.  228;  Smith  v. 
Fellows  (1881)  181  Mass.  20;  Stevena 
V.  Fisher  (1887)  144  Mass.  114,  10  N. 
E.  803;  Bradford  t.  Brinley  (1887). 
145  Mass.  81,  18  N,  E.  1.: 

Michigan. — Byrne  v.  Hume  (1891) 
86  Mich.  546,  49  N.  W.  576;  Hibler  v. 
Hibler  (1895)  104  Mich.  274,  62  N.  W. 
361. 

.Minnesota.  —  Merriam  v,  Merriam 
(1900)  80  Minn.  254,  88  N.  W.  162. 

Mississin>i. — Hailey  v.  McLaurin 
( 1916)  112  Miss.  705,  73  So.  727. 

New  Hampshire. — WaUace  v.  Wal- 
lace (1861)  23  N.  H.  149. 

New  .  Jersqr.— rNorris    v.    Thomson 


<1868)  16  N.  J.  Eq.  222;  Johnson  t. 
Conover  (1896)  64  N.  J.  Eq.  838,  35 
Atl.  291;  Pennsylvania  Ins.  Co.  t. 
Rilegr  (1918)  89  N.  J.  Eq.  262,  104  AtL 
225. 

New  York.  —  Walton  v.  Walton 
(1828)  7  Johns.  Ch.  258,  11  Am.  Dec. 
466;  Enders  t.  Enders  (1848)  2  Barb. 
862;  Tiflft  V.  Porter  (1853)  8  N.  Y; 
616;  Giddings  t.  Seward  (1867)  16  N. 
Y.  866;  Pierrepont  v.  Edwards  (1862) 
25  N.  Y.  128;  Newton  v.  Stanley  (1863) 
28  N.  Y.  61;  Watrous  v.  Smith  (1876) 
7  Hun^  544;  Florence  v.  Sands  (1880) 
4  Redf.  206;  Delaney  v.  Van  Aulen 
(1881)  84  N.  Y.  16;  Re  Newman  (1886) 
4  Dem.  66;  Humphrey  v.  Robinson 
(1889)  62  Hun,  200,  6  N.  Y.  Supp. 
164;  Re  Van  Vliet  (1898)  6  Misc.  169, 
25  N.  Y.  Supp.  722;  Crawford  v.  Mc- 
Carthy (1897)  21  App.  Div.  484,  47 
N.  Y.  Supp.  436,  reversed  in  (1899) 
159  N.  Y.  514,  54  N.  E.  277;  Methodist 
Episcopal  Church  t.  Hebard  (1898) 
28  App.'  Div.  548,  61  N.  Y.  Supp.  646; 
Olcott  V.  Ossowaki  (1901)  34  Misc. 
876,  69  N.  Y.  Supp.  917;  R«  Warner 

(1902)  89  Misc.  432,  79  N.  Y.  Supp. 
368;  Re  Fisher  (1904)  93  App.  Div. 
186,  87  N.  Y.  Supp.  567;  Re  Bedford 
(1910)  67  Misc.  38,  124  N.  Y.  Supp. 
619;  Re  Bouk  (1913)  80  Misc.  196, 141 
N.  Y.  Supp.  922;  Re  Marshall  (1913) 
80  Misc.  i;  141  N.  Y.  Supp.  546;  Re 
Union  Trust  Co.  (1916)  97  Misc.  581, 
161  N.  Y.  Supp.  954;  Re  Brundage 
(1917)  101  Misc.  528,  167  N.  Y.  Supp. 
694;  He  Ingraham  (1918)  104  Misc. 
644,  172  N.  Y.  Supp.  284. 

North  Carolina.— Ooom  v.  Whitfield 
(1853)  45  N,  C.  (Busbee,  Eq.)  143; 
Alsop  v.  Bowers  (1877)  76  N.  C.  168; 
Baptist  Female  University  v.  Borden 

(1903)  132  N.  C.  476,  44  S.  E.  47, 1007. 
North    Dakota.  —  Adair    v.    Adair 

(1902)  11  N.  D.  176,  90  N.  W.  804 

Ohio.— Glass  v.  Dunn  (1867)  17 
Ohio  St  413;  Rote  v.  Warner  (1899) 

9  Ohio  C.  D.  536,  17  Ohio  C.  C.  342. 
Pennsylvania.- Re  Barklay    (1849) 

10  Pa.  387;  Ludlam's  Estate  (1850) 
13  Pa.  188,  afiSrming  (1845)  3  Claric. 
832;  Balliet's  Appeal  (1850)  14  Pa. 
451;  Walls  v.  Stewart  (1851)  16  P«. 
275;  Welch's  Appeal  (1857)  28  Ps. 
363;  Hoppel's  Estate  (1863)  5  Phils. 
216;   Armstrong's  Appeal    (1870)  63 


Digitized  by 


Google 


ANNO.^WHBN  USGACY  IS  DEMONSTRATIVE. 


1386 


Pa.  Sia;  CaBeadenft  Estate  (1871)  8 
Phila.  582;  Knwht's  Appeal  (1878)  71 
Pa.  888;  Smith's  Appeal  (1888)  108 
Pa.  669;  Hammer's  Estate  (1893)  168 
Pa.  682,  28  Atl.  281;  Pruner's  Estate 
(1S08)  822  Pa.  179,  46  L.R.A.(N.a) 
661,  70  Atl.  1000;  Stover's  Estate 
(1911)  46  Pa.  Super.  Ct  451;  Be  Wil- 
son (reported  herewith)  ante,  1349. 

Rhode  Island. — ^Bowen  t.  Dorranea 
(1879)  12  R.  I.  269. 

South  Carolina.— Ck)gdell  v.  Widow 
(1811)  8  S,  C.  Eq.  (3  Desauss.)  846; 
Boj^n  ▼.  Bojrkin  (1884)  21  S.  a  613; 
R<^er»  T.  Roarers  (1903)  67  S.  G.  168, 
100  Am.  St.  Rep.  721,  46  S.  E.  176; 
White  V.  White  (1906)  73  S.  a  261. 
68  S.  E.  87L 

TewicMUf. —Tipton  v.  Tipton  (1860) 
1  Cioldw.  262;  Dardoi  ▼.  Hatcher 
(1860)  1  Coldw.  618;  Dardea  t.  Oz^ 
gain  (1867)  6  Coldw.  211;  Martin  v. 
Oabonie  (1887)  86  Tens.  420,  8  S.  W. 
647;  Ford  v.  Cottrell  (1919)  —  Tann. 
— ,  207  S.  W.  784. 

TexM;— Lake  v.  Copeland  (1891)  82 
Tex.  464,  17  S.  W.  T86. 

Vermont.^ — ^Boomhower  v.  Babbitt 
(1896)  67  Vt.  327,  81  Atl.  838. 

Virginla.'*.(3orbin  y.  Mill  (1869)  19 
Oratt  4S8;  Monisa  ▼.  Garland  (1883) 
78  Va.  216;  Myen  -v.  Myers  (1891)  88 
Va.  131,  13  S.  E.  346;  Dunford  v.  Jack- 
son (1895)  —  Va.  — ,  22  S.  E.  863. 

West  Virginia.— Dunn  v.  Renick 
(1895)  40  W.  Va.  849,  22  S,E.  66. 

Wisconsin. — ^Wheeler  v.  Hartshorn 
(1876)  40  Wis.  83. 

England.  —  Gillaume  v.  Adderley 
(1808)  15  Ves.  Jr.  384,  33  En?.  R^- 
print,  799;  Fowler  v.  Willoughby 
(1825)  2  Sim.  &  Stu.  864,  67  Eng.  Re- 
print, 381,  4  L.  J.  Ch.  72,  26  Revised 
Rep.  219;  Gardner  v.  Hatton  (1833) 
6  Sim.  97,  58  Eng.  Reprint,  631;  Live- 
say  V.  Redfem  (1836)  2  Younge  &  C. 
Exch.  90,  160  Eng.  Reprint,  824;  Rog- 
ers V.  Clarke  (1888)  C.  P.  Cooper.  376; 
Davies  v.  Morgan  (1839)  1  Beav.  405, 
48  Eng.  Reprint,  097,  3  Jar.  284; 
Oohrile  v.  Middleton  (1840)  3  Bear. 
570,  49  Eng.  Reprint,  224;  Hosking  V. 
Nieholls  (1842)  1  Younge  &  G.  (]h. 
Cas.  478,  62  Eng.  Reprint,  979;  Greed 
v.  Creed  (1844)  11  Clark  &  F.  491,  8 
Eng.  Reprint,  1187;  Dickin  v.  EMwards 
(1844)  4  Hare,  278,  67  Eng.  Reprint, 


661;  Towuend  v.  Uartift  (1849)  7 
Hare,  471,  68  Eng.  Reprint  194;  Spar- 
row y.  JoBselyn  (1852)  16  Beav.  136, 
■61  Eng.  Reprint,  729;  Bessant  v.  Noble 
(1866)  2  Jur.  N.  S.  461;  Coard  v. 
Holdemess  (1856)  22  Beav.  391,  52 
Eag.  R^rint,  1158;  Williams  v. 
Hughes  (1868)  24  Beav.  474,  63  Eng. 
Reprint,  441,  27  L.  J.  Ch.  N.  S.  218, 
4  Jur.  N.  S.  42,  6  Week.  Rep.  94;  Viek- 
ars  V.  PAund  (1858)  6  H.  L.  Caa.  885, 

10  Eng.  Reprint,  543,  28  L.  J.  Ch.  N. 
S.  16,  6  Week.  Rep.  586,  4  Jur.  N.  S. 
643;  MuUins  v.  Smith  (1860)  1  Drew.' 
&  S.  204,  62  Eng.  Reprint,  366,  8  Week. 
Rep.  739  j  Re  Ward  (1860)  6  Jur.  N. 
S.  1046,  8  Week.  Rep.  631.  affinned  in 
(1861)  8  De  G.  F.  &  J.  662,  46  Eng. 
Reprint,  1036,  7  Jur.  N.  S.  746,  9  Week. 
Rep.  643;  Jones  v.  Southall  (1862) 
82  Beav.  31,  56  Eng.  Reprint,  12,  1 
New  Reports,  152,  82  L.  Ji  Ch.  N.  S. 
180,  9  Jur.  N.  S.  93,  8  L.  T.  N.  S.  108, 

11  Week.  Rep.  247;  Paget  T.  Harst 
(1868)  9  Jur.  N.  &  906,  32  L.  J.  Ch. 
N.  S.  468,  2  New  Reports,  104,  8  L. 
T.  N.  S.  445,  11  Wade  Rep.  636; 
Bevan  v.  Atty.  (Sen.  (1863)  4  Gifl.  861, 
66  Bhg.  Reprint,  746, »  Jut.  N.  S.  1099, 
9  L.  T.  N.  S.  221;  Disney  v.  Crosse 
(1866)  L.  R.  2.Eq.  682;  Hodges  v. 
Graat  (1867)  L.  B.  4  Eq.  140,  36  L. 
J.  Ch.  N.  S.  986^  U  Week.  Rep.  607; 
Davies  v.  Fowler  (1878)  L.  R.  16  Eq. 
308,  43  L.  J.  Ch.  N.  S.  90,  29  L.  T.  N. 
S.  286;  Hytton  ▼.  Mytton  (1874)  L. 
R.  19  Eq.  80,  44  L;  J.  Ch.  N.  S;  18,  31 
L.  T.  N.  S.  828,  28  Week.  Rep.  477; 
Re  Pratt  [1894]  1  Ch,  491,  63  L.  J. 
Ch.  N.  S.  484,  8  Reports,  601,  70  L.  T. 
N.  S.  489;  Oliver  v.  Oliver  (1871)  L. 
R.  11  Eq.  506,  40  L.  J.  Ch.  N.  S.  189, 
24  L.  T.  N.  S.  350,  19  Week.  Rep.  482; 
Ashburner  v.  Maeguire  (1786)  2  Bro. 
Ch.  108,  29  Eng.  Reprint,  62,  2  Eng, 
RuL  Cas.  18;  Re  Sayer  (1884)  58  L. 
J.  Cni.  N.  S.  882,  50  L.  T.  N.  S.  616; 
Ricketts  v.  Harliag  (1871)  28  L.  t. 
N.  S.  760;  WaUord  v.  Walford  [1912] 
A.  G.  658,  81  L.  J.  Ch.  N.  S.  828,  107 
L.  T.  N.  S.  667,  66  SoL  Jo.  681. 

Canada^— Day  v.  Harris  (1882)  1 
Ont.  Rep.  147. 

"The  courts  are  disinelined  to  reeag- 
nize  specific  legacies  because  of  their 
liability  to  sink  with  the  destructlDn 
at  the  thing  bequeathed  or  the  fund 
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charged.  But  as  it  was  obviously  im- 
possible to  esteem  as  purely  pecuniary 
many  of  the  testamentary  gifts  which 
judges  inclined  to  withdraw  from  the 
class  of  specific  legacies,  they  were 
driven  to  borrow  from  the  civilians  a 
terra  thought  to  be  descriptive  of  a 
sp«icies  of  donation  holding  a  middle 
place  between  specific  and  pecuniary, 
the  only  kinds  distinctly  recognized 
when  Swinburne  wrote.  They  are 
called  demonstrative,  and,  like  general 
legacies,  are  gifts  of  mere  quantity, 
but  differ  from  these  by  being  referred 
to  a  particular  fund  for  payment. 
They  are  so  far  general  that  if  the 
particular  fund  be  called  in  or  fail 
the  legatees  will  be  permitted  to  receive 
their  legacies  out  of  the  general  as- 
sets; yet  so  far  specific  as  not  to  be 
subject  to  abatement,  with  general 
legacies,  on  a  deficiency  of  assets. 
They  are  thus  specific  in  one  sense, 
and  pecuniary  in  another;  specific, 
as  given  out  of  a  particular  fund,  and 
not  out  of  the  estate  at  large;  pecu- 
niary, as  consisting  only  of  definite 
sums  of  money,  and  not  amounting  to 
a  gift  of  the  fund  itself,  or  any  aliquot 
part  of  it,  the  mention  of  the  fund 
being  considered  rather  by  way  of 
demonstration  than  of  condition — 
rather  as  showing  how  or  by  what 
means  the  legacy  may  be  paid  than 
whether  it  shall  be  paid  at  all.  .  .  . 
The  distinction  seems  to  be  this:  If 
a  legacy  be  given  with  reference  to  a 
particular  fund,  only  as  pointing  out 
a  convenient  mode  of  payment,  it  is 
considered  demonstrative,  and  the 
legatee  will  not  be  disappointed 
though  the  fund  totally  fail.  But 
where  the  gift  is  of  the  fund  itself, 
in  whole  or  in  part,  or  so  charged 
upon  the  object  made  subject  to  it  as 
to  show  an  intent  to  burden  that  ob- 
ject alone  with  the  payment,  it  is 
deemed  specific,  and  consequently  lia- 
ble to  be  adeemed  by  the  alienation  or 
destruction  of  the  object."  Walls  v. 
Stewart  (1851)  16  Pa,  275. 

A  demonstrative  legacy  was  defined 
in  Spinney  v.  Eaton  (1913)  111  Me.  1, 
46  L.R.A.(N.S.)  585,  87  Atl.  878,  as 
follows:  "A  demonstrative  legacy  is 
a  bequest  of  a  certain  sum  of  money, 
stock,  or  the  like,  payable  out  of  a  par- 


ticular fund  or  security,  and  partakes 
of  the  nature  of  a  general  legacy  by 
bequeathing  a  specified  amount,  and 
also  of  the  nature  of  a  specific  legacy 
by  pointing  out  the  fund  from  which 
the  payment  is  to  be  made ;  but  differs 
from  a  specific  legacy  in  tbia  particu- 
lar: that  if  the  fund  pointed  out  for 
the  payment  of  the  legacy  fails,  resort 
may  be  had  to  the  general  assets  of  tiie 
estate." 

"A  demonstrative  legacy  is  a  be- 
quest of  a  thing  or  money  not  specified 
or  distinguished  from  all  others  of  the 
same  kind,  but  payable  out  of  a  desig- 
nated fund."  Kramer  v.  Kramer 
(1912)  119  C.  C.  A.  482,  201  Fed.  248. 

"Whenever  it  can  be  inferred  from 
the  language  of  the  will  that  the  tes- 
tator's intention  was  to  give  the  lega- 
tee a  specified  sum,  not  necessarily 
out  of  a  particular  fund,  although  in- 
cidentally and  primarily  so,  but  irre- 
spective of  it,  the  gift  will  be  con- 
strued as  a  demonstrative,  instead  of 
a  ^>eciftc,  legacy."  Georgia  Infirmary 
V.  Jones  (1889)  87  Fed.  750. 

"A  demonstrative  legacy  exists 
wherever  the  primary  object  is  the 
gift  of  the  legacy,  and  the  fund  out  of 
which  it  is  piayable  is  merely  a  sec- 
ondary consideration."  Gascaden's  Es- 
tate (1871)  8  Phila.  (Pa.)  582. 

It  was  said  in  Watrous  v.  Smith 
(1876)  7  Hun  (N.  Y.)  644:  "The 
cases  in  which  the  courts  have  held 
a  legacy  to  be  demonstrative  have  been 
those  where  -the  testator  has  be- 
queathed a  certain  sum  of  money  or 
annuity  in  such  a  manner  as  to  show 
a  clear,  s^arate,  and  independent  in- 
tention that  the  money  shall  be  paid 
to  the  legatee  at  all  events." 

-    h.  Specific  legmeit  dtaMncrulafced. 

In  Myers  v.  Myers  (1858)  33  Aku 
86,  specific  legacies  are  distinguished 
from  demonstrative  as  follows: 
"Where  the  bequest  is  a  part  of  a  par^ 
tieular  thing  or  money,  it  is  specified 
and  distinguished  from  all  others  of 
the  same  kind — ^it  is  individualized, 
and  susceptible  of  distinct  identifica- 
tion, and  is,  therefore,  a  specific 
legacy.  On  the  other  band,  if  the  leg- 
acy is  of  a  given  quantity,  and  the  in- 
tention was  merely  to  point  out  the 
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Viwttcolar  fund  or  property;  by  way  of 
demonstratins:  whence  the  payment  is 
to  be  derived,  it  ia  demonstrative." 

In  Crawford  v.  McCarthy  (1897)  21 
App.  Div.  484,  47  N.  Y.  Supp.  486,  re- 
versed in  (1899)  169  N.  Y.  514,  54  N. 
E.  277,  the  following:  illustrations  were 
offered  as  explanatory  of  the  three 
classes  of  legacies:  "The  bequest  to 
an  individual  of  the  sun^  of  $1,500  is 
a  general  legacy.  A  bequest  to  an 
individual  of  the  proceeds  of  a  bond 
and  mortgage,  particularly  describ- 
ing it,  is  a  specific  legacy.  A  be- 
quest of  fhe  sum  of  $1,500,  payable 
out  of  the  proceeds  of  a  specified  bond 
and  mortgage.  Is  a  demonstrative  leg- 
acy. A  demonstrative  legacy  partakes 
of  the  nature  of  a  general  legacy  by 
bequeathing  a  specified  amount,  and 
also  of  the  nature  of  a  specific  legacy 
by  pointing  out  the  fund  from  which 
the  payment  is  to  be  made,  but  differs 
from  a  specific  legacy  in  the  particu- 
lar that,  if  the  fund  pointed  out  for 
the  payment  of  the  legacy  fAils,  re- 
sort may  be  had  to  the  general  assets 
of  the  estate." 

'  The  following  distin'ction  was  made 
in  Wallace  v.  Wallace  (1851)  28  N.  H. 
149:  "A  legacy  is  specific  when  it  is 
the  intention  of  the  testator  that  the 
legatee  should  have  the  very  thing  be- 
queathed, and  not  merely  a  corre- 
sponding amount  in  value.  ...  But 
if  a  legacy  be  given  generally,  with 
a  demonstratJiOa  of  a  particular  fund 
as  thfO  source  or-  means  of  payment,  it 
will  b«  a  demonstrative  loKMy."    . 

Th«  oooit  in  DottslMS  v.  DouglaM 
(1296)  18  App.  D.  C  21.  distinguisheit 
speoifie  and  demonstrative  legacies  M 
follows:  "Aapoeificlegacyi8tbe.be- 
quest  of  a  particular  thing,  or  a  speci- 
iod  put  of  a  testator's  property,  dis- 
tiBguisbad  from  all  others  of  the  sane 
Und.  1  Boper,  Legacies,  191;  13  Am. 
*  Eng.  Ebc.  Law,  10.  If  the  laaguag* 
of  the  .wUl  iadicates  not  the  gift  of 
tb«  mecified  artiele,  or  part  of  the 
estate,  to  the  eacfcent  of  value  stated, 
but  its  designation  only,  as  a  certain 
iDterest  or  fund  from  which  the  be- 
quest of  money,  or  amount  of  value, 
shall  be  primarily  paid  or  satisfied,  it 
boeomss  a  demonstrative  legacy." 

The  points  of.  difference  between 


speeifie  and  domonstrativo  legacies  are: 
titese:  A  specific  legacy  is  not  liable 
to  abatement  for  the  payment  of  debts, 
but  a  demonstrative  legacy  is  liable 
to  abate  when  it  becomes  a  general 
legacy  by  reason  of  the  failure  of  the 
fund  out  of  which  it  is  payable.  A 
speeifie  legacy  is  liable  to  ademption,' 
but  a  demonstrative  legacy  is  not.  A 
specific  legacy,  if  of  stock,  carries  with 
it  the  dividends  which  accrue  from  the 
death  of  the  testator;  while  a  demon- 
strative legacy  does  not  carry  interest: 
from  the  testator's  death."  HuIIfns' 
V.  Smith  (1860)  1  Drew.  «  S.  204,  62 
Bnr.  Reprint,  366. 

"A  demonstrative  legacy  diflerti 
from  a  specific  in  that  ther*  is  re-> 
conrae  for  its  payment  firom  the  gen- 
eral estate  in  tihe  eveat  of  ademption."! 
Thompson  v.  Stepheas  (1912)  188  Ga. 
206.  76  S.  B.  186. 

.▲  specific  legacy  is  one  which  is  to. 
be  paid  only  out  of  a  particular  soiue*, 
or  fand  designated  by  the  .will* '  so* 
tiiat  if  the  fund  out  of  which  it  isi 
payable  is  extinguished,  or  such  «.- 
change  in  it  is  made  as  makes  it. 
another  thing,  th«. bequest  fails  for 
reasons  paramount  to  considerationa 
of  intention.  ..:■.( 

In  determining  whetfamr  the  legacy 
is  spedfie  or  demonstrative,  theiqaeai 
tion  always  is  whethep  it  is  a  gift  ovtt 
of  a  specified  fund  or  security*  or  * 
gift  of  a  special  axon,  witb  a  specified 
fund  as  secnrity.  If  it  falls  witiiin  the 
former  class,  the  legacy  fails  when 
the  fund  or  security  ceases  to  exist  i» 
the  testator's  Ufetirae."  (Seorgia  Inx 
firmary  v.  Young  (1889)  87  Fed.  760^ 
appeal  dismissed  iB(1893)  149  U.  & 
774,,  87  L.  ed.  966, 13  Sop.  Ct.  Rep.  1047. 

Deraonatrative  legacies  were  eonh> 
pared  with  speeifio  legacies  in  Dugan 
V.  HoUins  (1867)  11  Md.  41,  as  foU 
lows:  "They  are  what  are  caHed 
demonstrative  legacies,  net .  strictly 
speeifie«  but -in  tiie -nature  of  spedfie 
legacies;  tiiat  is  to  say,  to  the  extent 
of  the  value  of  the  fund*  or  properi]* 
on  which. they  are  chargeable  (wlien 
that  does  not  exceed  the  amount  of 
the  legacy),  they  are  to  be  tseated,  ia 
some  respects,  as .  specific ;  liable  to 
abate  with  specific  legacies  in  the 
payment  of  debts,  juad  entttied  to.eon* 
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tribution  from  them,  if  'Uie  fand  dein> 
onstrated  has  b«en  so  applied,  to  the 
exemption  of  speeifle  legacies." 

o.  Oeneral  tegaof/  MatinguUhed. 

"A  demonstratiye  legacy'  diffen 
from  a  general  legacy  in  that  it  does 
not,  in  the  first  instance,  abate  upon 
insufficiency  of  assets."  .Thompson  v. 
Stephens  (1912)  138  G*.  206,  76  S.  E. 
186. 

The  courts  often  classify  legacies  as 
general  merely,  without  designating 
them  demonstrative,  when  the  facts, 
obviously  warrant  such  a  distinction, 
and  this  is  usually  tha  case  when  it 
is  important  only  to  determine  wheth- 
er a  legacy  be  specific  or  pecuniary. 
And  the  same  legacy  is  often  referred 
to  in  both  terms  indiscriminately.  The 
following  from  Johnson  v.  Gonover 
(1896)  64  N.  J.  Eq.  888,  86  Ati.  291, 
is  illustrative:  ^The  first  question 
pro^unded  is  whether  the  bequeet  to 
testator's  wife  of  *the  sum  of  |8,000,' 
invested  in  stockd,  liie  interest  thei^aof 
te  be  paid  tO'  her  during  life;'  is  a 

?)eeific  or  a  demonstrative  legacy, 
he  second  question  is  whether,  if  it 
be  a  general  legacy,  it  is  chargeable 
upon  the  real  estate  of  the  testator." 
A  demonatrativv  legacy  'was  re- 
ferred to  as  a  kind  of  general  legacy, 
by  the  Georgia  court,  in  a  case  where- 
in <t  was  said:  "A  pecuniary  legacy, 
with  the  addition  of  a  demonstrative 
statement  or  direction  as  to  the  fund 
from  which  it  is  to  be  paid,  will  ordi- 
■arily  be  construed  to  be  a  general, 
rather  than  a  specific,  legacy;  the  leg- 
acy being  cbnsidered  to  be  of  the  sum 
named,  and  the  demonstrative  clause 
as  pointing  out  the  primary  source  of 
payment,  but  not  the  exclusive  means, 
if  such  fund  should  not  be  sufflcient" 
Hart  V.  Brown  (1916)  146  6a.  140,  88 
8.  E.  670. 

It  was  said  in  Kramer  v.  Kramer 
(1900)  119  C.  a  A.  482,  201  Fed.  248: 
^In  some  of  the  eases,  general  and 
demonstrative  legacies  are  referred  tOi 
witiiout  noticing  a  distinction  between 
them.  In  soeh  cases,  as  in- the  instant 
oase,  tiM  important  question  being 
whether  or  not  a  legacy  considered  is 
a  speciik  legacy,  the  usually  recog- 
nised differenee  beiween  general  and 


'damonstrative  legacies  I*  of  b«  great 
imimrtance." 

til.  Rules  of  oonatnteUon, 

m.  tftteiU  of  tMtator.  ■ 

The  general  rules  with  reference  to 
the  interpretation  of  wills  are  fully 
applicable  in  determining  whether  a 
legacy,  in  any  particular  instance,  is 
to  be  treated  as  demonstrative,  gen- 
eral, or  specific.  Especially  operative 
is  the  rule  that  efiTect  will  be  given 
to  the  intent  of  the  testator  as  evinced 
by  the  words  of  the  will,  and,  in  cases 
where  such  evidence  is  admissible,  by 
surrounding  circumstances.  There 
are  suggestions  in  some  of  the  early 
cases  that  the  intention  of  the  tes- 
tator is  immaterial,  and  that  the  use 
of  certain  words  alone,  or  sometimes 
coupled  with  a  particular  circum- 
stance, Ipso  facto  identifies  a  legacy 
as  belonging  to  one  or  another  class, 
thus,  in  the  case  of  Oliver  v.  Oliver 
(1871)  L.  R.  11  Eq.  (Eng.)  606,  Sir  R. 
Malins,  V.  C,  detcided  that  a  certain 
legacy  was  specific,  although  he  con- 
ceded that  this  was  manifestly  at  vari- 
ance with  the  intent  of  the  testator 
as  gathered  from  the  will.  He  sr.id: 
"But,  at  the  same  time,  I  repeat  that 
that  is  manifestly  against  the  inten- 
tion of  the  testator.  I  accede  to  the 
argument,  that  a  subsequent  codicil 
confirming  a  will  'Will  not  set  up 
adeemed  legacies;  yet  the  elreom- 
stance  of  the  testator  making  a  codicil 
three  years  afterwards,  that  is,  three 
years  after  the  death  of'  hiS'  sister,  in 
which,  by  not  altering  his  will,  he  con- 
Arms  every  part  of  it,  shows  what  his 
intention  was.  He  was  not  aware  of 
this  doctrine  of  ademption.  He  clear* 
ly  wished  that  his  son  should  havis  the 
i^OOO,  and  it  is  only  the  doctrine  ti 
this  court  that  si^^s  he  shall  sot 
Therefore,  although  I  am  obliged  to 
allow  the  demurrer,  I  do  so  -with  re- 
gret, because  I  feel  I  am  deciding  In 
direct  contravention  of  what  I  believe 
to  be'  the  testator's  intention." 

This  error  is  apparently  based  ea  a 
misconception  of  the  rules  af  eon* 
struction  applicable  to  wills.  As  a 
matter  of  fact,  a  legacy  is  classified 
for  convenience  in  treatment  as  gen- 
eral,  specific,  or  demonstrative^  be- 
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esufce  it  appean-  t*  possasai  ceirtain 
characteristics  and  incidents,  aai 
these  Ibcideiita  attaeh  beoaiue  they 
are  eenstrtied  to  have  been  iBteaded 
by  the  testate?  in  the  first  instance. 
Thus  it  It  said  that  a  gift  of  a  «p«el> 
fled  sum  of  money  with  reference  to 
a  certain  fund  is  either  specific  o^ 
demonstratiTe.  It  is  specific,  if  the 
ftind  is  designated  as  the  exclusive 
source  out  of  which  the  legacy  is  to 
be  paid;  it  is  demonstrative,  if  the 
fund  is  merely  the  primary  but  not 
the  exclusive  source  for  the  satisfac- 
tion of  the  legacy.  Now  it  is  clear 
that  wheth^  this  fund  should  be  con- 
sidered  as  the  exclusive  ^ujree  or  n^t 
must,  by  the  ordinary  xules  of  co% 
8tractii<in,^:depe>qd  on  the  intent  of  the 
teatater  in  -designating  th*  fund,  and 
it  is  said  that  a  legacy  is  classified' ad- 
cording  to  the  incidents  it  is.  desig- 
nated to  possess  by  the  testator, -and 
net  that  it-  possesses  these  inddenta 
because  of  its  classification.  This 
process- ef  reasoning  is  found  in  ihe 
general  modom  authorities,  and  is 
supported  by  the  following  cases, 
which  hold  that  the  intent  of  the  tes^ 
tator  is  of  primary  importance  fn  de- 
termining the  nature  of  a  legacy: 

United  States.  —  Ives  ▼.  Canby 
(1891)  48  Fed.  718;  Keniday  ▼.  Sini 
nott  (1900)  179  U.  S.  606,  45  L.  ed.  339; 
21  Sup.  Ct  Rep.  233;  Kramer'  v. 
Kramer  (1912)  119  C.  C.  A.  482,  201 
Fed.  248. 

Alabama. — Harper  v.  Bibb  (1872) 
47  Ala.  547. 

Calif«»iiia^-Re  Zeile  (1887)  74  Cal. 
180,  15  Pac  455. 

Colorado. — ^Nusly  ▼.  Curtis  (1906) 
86  Colo.  464,  7  L.R.A.(N.S.)  592,  118 
Am.  St.  Rep.  118,  86  Pac.  84$,  10  Ann. 
Cae;  1184;  School  Dist.  V.  Internation- 
al Trust  Co.  (1916)  69  (^lo,  486,  149 
Pac  620;  Collar  v.  Gaam  (1918>  — 
Ck>lo.  — ,  171  Pac  68. 

District  of  Cohimbi8^~-Douglaaa  v. 
I>ongIa6s.(1898-)  13  App.  D.  C.  21. 

6eev8ia.->Hart  v.  Brown  (1916)  145 
Ga.  140,  88  S.  £.  670. 

low&r-^Newcemb  v.  Fitch- :(1896)  98 
Iowa,  175,67  NL  W.  587, 

Maine.->ReStilpfasn  (1805)  100  M4. 
146,  66^  Atl.  888,  4  Ann.  Gas.  168»  jmi 


note  J  Spinney,  V.  Eaton  (1918)  m  Me. 
h  46  I«BJL(N.S.)  535,  87  Ati..378. 
-  Maryland.  .-.^  Kunkel  v.-  Macgill 
(1880)  56  Md.  120;  Dryden  v.  0 wings 
(1878)  49  Md.  856;  Gelbach  v.  Shively 
(1887)  67  Md.  498,  10  Atl.  247;  Gard- 
ner V.  McNeal  (1917)  11?  Md..  27,  40 
LJLA.(N.Si)  553,  82  At),  ^88.  Ann. 
Gas.  1914A,..1W.  ... 

Maasttch^aetts. — ^White  v.  Winches- 
ter (1827)  6  Pick.  48. 

MinneeotaTT-Merriam  v.  Merriaip 
(1900)  80  JAinn.  254,  83  J!J.  ,W.  162. 

New  Jersey.— Johnson  v.  Conover 
(1896)  54  N,  J.  Eq.  333,  35  Atl.  291. 

New.  York., —  Ender?  v.  -  Enders 
^1848)  ;  2  Barb.  362;  Humphrey  v, 
BobipeoB  0889)  52  Hun,  200,  5  N.  X. 
Sdpp.  l!54;  R«e  Boi^k  (1918)  8P  Mlsc 
196, 141  N,  X.  Supp.  922.  .      ^  , ,      , 

Qhio^-GUbreath  v.  Alban  (1840) 
10  Ohio,  H       . 

Pennsylvania.  —  Walls  v.  Stewart 
(1851).  16  Pa.  275;  Pruner's  Estate 
(1908)  .2^2  Pa.  179,  40  L.R.A.(N.S.) 
561,  70  Atl.  1000;  Stoever's  Estate 
(1911)  45  Pa.  Super.  Ct.  451;  Re  Wil- 
SON  (reported  herewith)  ante;  1349. 

South  Carolina. — Cogdell  V.  Widow 
(1811)  3  S.  C.  fiq.  (S  DesauBS.)  846. 

Texas.— Lake  v.  Oopeland  (189i)  82 
Tex.  464,  17  S.  W.  786. 

Ylrginia.— Corbin  ▼.  Hilla  (186») 
29  Gratt.  488. 

Bnglandt-^Ashbamer  v.  Macghin 
(1786)  -2  Bro.  Ch.  108^  29  Eng.  Reprint; 
62,  2  Bng.  Rul.  Cas.  18;  Sparrow  v. 
Josselyn  (1862)  16  Beav.  1«S,  61  Bns. 
Reprint^729;Viekersv.  Pound  (1868) 
6  H.  L.  Cas.  885. 10  Eng.  Reprint,  1543, 
6  Week.  Rep.  580,  4  Jar.  N.  &  643,  28 
L.  J.  Ch.  N.  &  16;  Mytton  y.  Myttoi» 
(1874)  L.  R.  19  Eq.  80,  44  L.  J.  Ch. 
N.  S.  18,  23  Week.  Rep.  447,  81  L.  T. 
N.  S.  828;  Re  Pratt  [1894],  1  Oh.  491, 
68  I4.  J.  Ch.  N.  S.  484.  8  Reports,  &Qi 
70  L.  T.  N.  S.  489.  Compare  Rogers  v. 
Clarke  (1838)  Cooper,  Pr.  Cas.  376, 
47  Eng.  Reprint,  1786.  '     < 

Caaada.— Day  v.  Harris  (l^SS)  1 
Qnt  Rep.  147. 

It  WAS  said  hy  Chancellor  Kent  in 
Walton.  V.  Walton  (1823)  7  Johns.  Ch. 
(N.  y.)  258,  11  Am.  Dec.  456:  ,  "Lord 
Thurlow ,  saiidy  in  Stanley  v.  Potter 
(1789)  3.  Cox.  Ch.  Cas.  180,  30  Eng. 
Bf^rint,  .88,  2  ReyMa4  Rept.-  26,  that 
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the  question  in  these  cases  did  not 
turn  on  the  intention  of  the  testator, 
and  that  the  idea  of  proceeding  on  the 
animus  adimendi  had  introduced  con- 
fusion. Where  the  testator  gi^es  a 
specific  chattel  in  specie,  the  ademp- 
tion follows,  of  course,  on  a  sale,  or 
change,  or  destruction  of  the  chattel, 
and  the  ademption  becomes  a  rule  of 
.  law,  and  not  a  question  of  intention. 
But  I  apprehend  the  words  of  Lord 
Thurlow  are  to  be  taken  with  con- 
siderable qualification;  and  that  it  ia 
essentially  a  question  of  intention, 
when  we  are  inquiring  into  the  char- 
acter of  the  legacy,  upon  the  distinc- 
tion taken  in  the  civil  law,  between 
a  demonstrative  legacy,  where  the  tes- 
tator gives  a  general  legacy,  but  points 
out  the  fund  to  satisfy  it,  and  where 
he  bequeaths  a  specific  debt.  In  Cole- 
man V.  Coleman  (1796)  2  Ves.  Jr.  639, 
30  Eng.  Reprint^  818,  Lord  Lough- 
borough puts  the  question  of  general 
or  specific  legacy  entirely  on  inten- 
tion." 

"With  substantial  agreement  in  the 
matter  of  definitions,  the  multitude 
of  decisions  construing  bequests  to  be 
specific^  on  the  one  hand,  and  general 
and  demonstrative,  on  the  other,  show 
great  di^culty.  jn  their  application  to 
the  facts  of  particular  cases.  In  this, 
as  in  etery  question  on  the  construc- 
tion of  wills,  the  intention  of  the  tes- 
tator is  the  object  to  be  ascertained; 
and  this  is  to  be  gathered,  not  from 
the  wwds  of-  the  particular  claase 
alone,  but  from  all  the  others  going 
to  constitute  the  whole  will  and  to 
disclose  the  complete  purjpose  of  the 
testator.  For  these  reasons,  heces- 
aarily,  the  decision  of  one  case  rarely 
furnishes  i  rule  for  the  direct  Control 
of  another."  Douglass  y.  Douglass 
(1898)  18  App.  D;  C.  21. 

b.  Specific  leuMfay  aisfnvared. 

"The  courts  have  inclined  against 
construing,  legacies  as  specific,  in  or- 
der to  guard  the  legatee  against  the 
risk  of  ademption,  and  that  the  legacy 
may  be  liable  to  contribution  and 
abatement,  if  the  assets  are  insufil- 
cient  to  pay  the  debts  and  also  to 
satisfy   the   general   pecuniary  lega^ 


des."    Ives  v.  Csnby  (1891)  48  Fed. 
718. 

"Because  of  the  hardship  of  the  doe- 
trine  that  a  specific  legacy  is  lost  if 
the  subject  of  it  is  disposed  of  by  the 
testator,  or  is  extinguished  in  his  life- 
time, notwithstanding  the  will  may 
denote  uimiistakably  that  the  testator 
intended  to  treat  the  legatee  as  an 
object  of  his  bounty,  the  courts  in- 
cline to  consider  legacies  as  demon- 
strative, rather  than  specific,  where  the 
language  of  the  will  is  reasonably 
capable  of  that  construction.  Accord- 
ingly, if  the  bequest,  instead  of  being 
for  a  specified  sum  'due  upon'  a  se- 
curity or  obligation,  is  for  the  susi 
'out  of  the  proceeds,'  or  'contained  in' 
a  security  or  obligation,  it  will  be 
treated  as  a  demonstrative  legacy." 
Georgia  Infirmary  v.  Jones  (1889)  S7 
Fed.  760. 

In  each  of  the  following  cases  the 
general  attitude  of  disfavor  toward 
specific  legacies  was  recognized  by  the 
court: 

United  States.— Ives  v.  Ganby  (1891) 
48  Fed.  718;  Kenaday  v.  Smith  (1900) 
179  U.  S.  606,  45  L.  ed.  339,  21  Sup.  Ct 
Rep.  283. 

Colorado.— Nusly  v.  Curtis  (1906) 
36  Colo.  464,  7  L.R.A.(N.S.)  592,  118 
Am.  St.  Rep,  118,  85  Pap.  846,  10  Ann. 
Cas.  1134;  Collar  v.  Gaam  (1918)  — 
Colo.  — ,  171  Pac.  63. 

District  of  Columbia.— Douglass  v. 
Douglass  (1898)  18  App.  D.  C.  21. 

Georgia.— Hart  v.  Brown  (1916)  146 
Ga.  140,  88  S.  E.  670.    . 

Maine. — Spinney  v.  Eaton  (1918) 
111  Me.  1,  4$L3.A.(NS-)  635.  87  Ati. 
378. 

Maryland.  —  Dryden  v.  Owings 
(1878)  49  Md.  356;  Ku|ikel  v.  Maegill 
(1880)  56  Md.  120;  Gardner  v.  McNeal 
(1911)  117  Md.  27,  40  L.R.A-(N.S.) 
668,  82  AtL  988,  Ann.  Cas.  1914A,  119. 

New  Hampiriiire.— Wallace  v.  Wal- 
lace (1851)  23  N.  H.  149. 

New  Jersey.— ^Johnson  v.  Conover 
(1896)  54  N.  J.  Eq.  883,  86  Atl.  291, 
-affirmed  without  opinion  in  (1897)  66 
N.  J.  Eq.  592,  39  Atl.  1114. 

New  York.— Enders  v.  Enders  (1848) 
2  Barb.  362;  Tifft  V.  Porter  (1863)  8 
N.  Y.  616;  Giddings  v.  Seward  (1867) 
1«  N.  Y.  866;  Re  Bouk  (1913)  80  Misc. 
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1»6^  141  N.  T.  Supp.  922;  Inffraham's 
Petition  (1918)  104  Miac  644,  172  N. 
Y.  Supp.  234. 

CNiio.— «ilbreath  ▼.  Alban  (1840) 
10  Ohio,  64. 

Pennsylvania.  —  Balleifs     Appeal 

(1860)  14  Pa.  461;  Walls  t.  Stewart 

(1861)  16  Pa.  275;  Bckfeldt'a  Estate 
(1879)  7  W.  N.  C.  19;  Smith's  Appeal 
(1883)  103  Pa.  659;  Hammer's  Estate 
(180S)  168  Pa.  682,  28  Atl.  281; 
Pinner's  Estate  (1908)  222  Pa.  179, 
40  L.R.A.(N.S.)  861,  70  Atl.  1000; 
Stoever's  Estate  (1911)  46  Pa.  Super. 
Ct  451. 

South  Carolina. — Cogdell  ▼.  Widow 
(1811)  8  S.  G.  Eq.  (8  Desaoss.)  846; 
Whitte  V.  White  (1900)  73  S.  C.  261,  58 
S.  E,  371. 

YheglrAz.  —~  Morrfss  ▼.  Garland 
(1888)  78  Va.  215. 

Eng^kuid.  —  Gillaume  ▼.  Adderley 
(1808)  16  Ves.  Jr.  384,  83  Eng.  Re- 
print, 799;  Rogers  v.  Qarke  (1838) 
Coepvt,  Pr.  CtLB.  876.  47  Eng.  Reprint, 
1786. 

"It  majr  also  be  admitted  tiiat  the 
leaning  of  the  English  decisions,  fol- 
lowed generally  in  this  country,  has 
been  towards  a  construction  that 
would  declare  a  legacy  general,  rather 
than  specific.  The  earlier  cases,  es- 
pecially, indicate  the  rule  to  be  to 
hold  every  legacy  to  be  general,  unless 
an  intent  to  the  contrary  be  either 
expressly  shown  in  the  words  of  the 
particular  bequest;  or  made  clearly  to 
appear  from  the  whole  of  the  will. 
...  .  To  this  leaning  or  tendency 
there. need  be  no  objeotion,  so  long  as 
it  is  not  allowed  to  contravene' the  rea- 
sonable implication  of  the  intention 
of  tke  testat<»-  to  nuike  the  bequest 
specific.  Where  the  intention  fairly 
appears,  it  must  be  respetited  and  giv- 
en effeet"  Douglass  v.  Douglass 
(1888)  18  App.  D.  C.  21. 

It  was  sidd  by  Baiicer,  P.  J.,  in 
Han^lireyT.' Robinson  (1889)  62  Hun, 
200,  6  N.  Y.  Supp.  164:  "In  all  the 
dases  bearing  on  tiie  question  whether 
the  legacy  is  epeeiflc  or  general,  as 
the  rule  is  stated  with  uniformity  that 
to  malce  a  legaey  speciflc  it  is  neces- 
sary that  it  slionld  appear  that  it  was 
the  clear  porposeof  the  testator  to 
Budce  it  such,  otherwise  the  legacy  will 
6  A.L.R.— «6. 


be  held. to  be  pecuniary  or  demon- 
strative." 

The  following  observation  was  made 
in  Smith  v.  Lampton  (1889)  8  Dana 
(Ky.)  69:  "In  doubtful  cases,  it  is 
the  policy  of  the  law  to  incline  against 
eonstruing  legacies  as  altogether  spe- 
cific. 'And  therefore,  nothing  appear- 
ing to  the  contrary,  a  bequest  of  a 
certain  sum  of  money  'out  of,'  or  to  be 
paid-  'out  of,'  a  designated  fund  or 
note  or  bond,  or  a  bequest  of  stock 
'out  or  a  greater  amount  of  the  like 
stock,  has  been  generally  considered 
as  a  demonstrative  legacy,  pledging  a 
particular  fund  as  a  collateral  se- 
curity, and  being  as  to  that  security 
merely  directory,  but  not  depending 
for  its  validity  or  value  on  the  suffi- 
ciency or  existence  of  the  fund  thus 
specially  dedicated  for  securing  it" 

The  inclination  against  construing 
a  legacy  as  specific  is  especially  noted 
in  those  cases  where  the  legatee  is  a 
natural  object  of  the  testator's  bounty. 

"There  is  often  great  difficulty  in 
determining,  in  regard  to  bequests  of 
stocks  or  other  securities  having  a 
definite  and  fixed  pecuniary  value, 
whether  the  testator  intended  to  give 
the  si^eifie  security^  mentioned  in  the 
will,  or  a  sum  equivalent  to  the  nomi* 
nal  amount  of  such  security.  Inas- 
much, however,  as  the  legacy,  if  spe- 
cific, is  lost  in  ease  the  subject  of  it 
is  disposed  of  by  the  testator,  or  is 
extinguished  by  payment  or  other- 
wise in  his  lifetime,  courts,  proceed* 
ing  upon  the  presumption  that  the  tes- 
tator intend^  a  real  benefit  to  the 
legatee,  incline  to  consider  legades  as 
general  rather  than  specific,  where 
the  language  of  the  bequest  wiU  ad- 
mit of  that  cbustrnction.  This  reason 
has  a  peculiar  force  in  a  oaa4  like  the 
present  where  the  legatee  named  ap- 
pears to  be  the  primary  object  of  the 
testatrix's  bounty."  Giddings  v.  Sew- 
ard (1857)  16  N.  Y.  365. 

"Little  assistance  in  arriving  at  tes- 
tamentary intention  in  this  respect  is 
to  be  obtained  from  an  examination 
of  the  cases  in  detail.  Such  an  exami- 
nation would  show  that  in  determining 
whether,  by  the  use  of  this  formula, 
the  testator  means  to  give  the  sum  of 
money,  or  to  give  the  specific  stodc  or 
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share  or  bond  in  which  it  is  iAvested, 
every  expression  in  the  will  is  scanned 
to  arrive  at  the  intention  of  the  tes- 
tator. When  there  cannot  be  found 
any  particular  lancruage  which  can  be 
pressed  into  use  for  this  purpose,  then 
the  courts  seem  to  go  upon  the  ground 
that  the  testator  is  presumed  t5  hiive 
intended  to  make  a  sensible  and  eqai* 
table  disposition  of  his  property;  and 
if  the  bequest  is  to  a  person  so  r»< 
lated  to  the  testator  that  the  ademi>< 
tion  of  the  gift  could  not  have  been 
anticipated  by  the  testator,  then  the 
bequest  will  be  held  to  be  general,  td 
save  it  from  ademption."  Johnson  v. 
Conover  (1896)  54  N.  J.  Bq.  333.  86 
Atl.  291. 

In  each  of  the  following  cases  the 
fact  that  the  legatee  was  the  natural 
object  of  the  testator's  bounty  was 
considered  by  the  court  in  determine 
ing  the  testator's  intentions: 

United  States. — ^Kenaday  v.  Sinnott 
(1900)  179  U.  S.  606,  45  U  ed.  339, 
21  Sup.  Ct  Rep..  238 ;  Kramer  v.  Kram- 
«r  (1912)  119  C.  C.  A.  482,  201  Fed. 
248,  modifying  decree  in  (1912)  197 
Fed.  618. 

Coloradow — School  Dist  ▼.  Interna- 
tional Trust  Co.  (1916)  59  Ck>lo.  486, 
149  Pac.  620. 

Maine.— Moore  v.  Alden  (1888)  80 
Me.  301,  6  Am.  St  Rep.  203,  14  Atl. 
199. 

MarylandLr-Dugan  t.  Hollins  (1857) 
llMd.  41. 

Midiigan.! — ^Byme  ▼.  Hume  (1891) 
M  Mich.  546,  49  N.  W.  576;  Hibler  t. 
Hibler  (1896)  104  Mich.  274,  62  N. 
W.  861. 

Minnesota.  —  Merriam  v.  Miriam 
(1900)  80  Minn.  254,  83  N.  W.  162. 

New  Jersey. — Johnson  ▼.  Conover 
(1896)  54  N.  J.  Eq.  883,  85  Atl.  291; 
a£Bnned  without  opinion  in  (1897)  56 
N.  J.  Bq.  592,  89  Atl.  1114. 

New  York.— Pierrepont  v.  Edwards 
(1862)  26  N.  Y.  128;  Newton  v.  Stan- 
ley (1868)  28  N.  Y.  61. 

North  Dakota. —  Adair  v;  Adair 
(1902)  11  N.  D.  176,  90  N.  W.  804. 

Ohia— Morris  t.  Harris  (1869)  19 
Ohio  St.  15. 

Pennsylvania.  —  Balliet's  '  Appeal 
(1860)    14  Pa.   451;   Welch's  Appeal 


(1867)  28  Pa.  868;  Knecht^  Appsd 
(1872)  71  Pa.  388. 

South  Canriina. — Cogdell  v.  Widow 
(1811)  3  S.  C.  Eft.  (8  Desanss.)  S46. 

Sonth  Dakota.^-Re  Hawgood  (1916) 
87  S.  D.  566,  169  N.  W.  U7. 

Texas.— Lake  v.  Copeland  (1891)  82 
Tex.  464,  17  S.  W.  786. 

Vernoint.  —  Boomhower  v.  Babbitt 
(1895)  67  Vt  327,  81  Atl.  888. 

Virgiaia.  —  Morriss  v.  Garland 
(1883)  78  Ya.  216. 

Et^laad.  — Gillaame  ▼.  Adderleiy 
(1808)  16  Ves.  Jr.  384,  38  Bug.  Re- 
print, 799;  Sparrow  v.  Josselyn  (1852) 
16  Beav.  136,  61  Eng.  Repiint,  729; 
Bessant  v.  Noble  (1865)  2  Jar.  N.  S. 
461;  Disney  v.  Crosse  (1846)  L.  B. 
2  Eq.  592. 

Canada.— Day  T«  Harris,  <l882y  1 
Ont.  Rep.  147. 

ir.  lUustTvtiona, 
a.  tn  (TMMtwI. 

In  Lake  v.  Copeland  (1891)  82  Tex. 
464,  17  S.  W.  786,  it  appeared  that  the 
testator  clearly  expressed  the  inten- 
tion in  his  will  that  all  of  his  property 
should  be  divided  equally  between  his 
wife  and  daughter.  He  tihen  desig- 
nated certain  items,  real  and  personal, 
affixing  a  value  to  each,  so  that  the 
property  given  to  tiie  one  approxi- 
mated is  value  that  giv«a  to  the  oUtst, 
and  bequeathed  such  property  to  wife 
and  daughter  respectively.  In  con- 
struing the  will  the  court  decided 
that  it  was  net  tiie  intention  of  the 
testator  to  give  the  specific  property 
described,  bat  its  equivalent,  in  value, 
only  indicating  the  items  as  a  con- 
venient mode  of  equal  drvision,  and 
hence  that  the  bequests  were  deaion- 
strative. 

In  Cogdell  ▼.  Widow  (1811)  S  S.  C 
Eq.  (8  Desauss.)  846,  it  appeared  that 
a  testator,  after  making  eertain  spe- 
cific bequests  to  his  wife,  bequeathed 
to  hex'  4800  "to  be  paid  her  in  propor- 
tion as  received  Of  the  salt  of  his  es- 
tate." This  was  followed  by  gifts  of 
specified  sums  of  moBey>  "t»  be  paid 
As  above."  The  court  hdd  that  these 
wwe  demonstratiye  legacies. 

In  Coard  v.  Holdemess  (1866)  82 
Beav.  391,  58  Eng.  Reprint,  1168,  it 
appeared  that  the  testator's  son  was 
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indebted  to  H.  in  a  certain  sum.  Th« 
testator  beaueatked  to  H.  8o  mucih  as 
should  be  so  o^ing  at  the  testator's 
death.  It  was  further  provided  tiiat 
the  amooBt  required  to  pay  this  in> 
debtedness  should  be  takes  out  of  the 
share  to  whieh  the  son  would  become 
«ntiti«d  aader  the  will.  On  the  theory 
tiiat  it  waa  the  testator's  intention 
Hiat  this  shari  was  indicated  as  the 
exclusive  souice  for  the  paymrat  of 
the  legacy  to  H.  it  was  held  that  the 
legacy  was  specific^  and  not  denonr 
strative. 

.  In  Oualffle  ▼.  Cuniiffe  (1^6)  28 
Week.  Rep.  (Ebk.)  724^  it  appeared 
that  a  teststrix  recitied-in  her  will 
that  she  was  entitled  to  the  sums  of 
^000  and  J6,000  under  her  fattier's 
"wilL  She  tiien  bequeathed  sums 
amounting  to  £4,000,  and  .  directed 
them  to  be  paid  out  of  the  £4,000  and 
•out  of  her  other  personal  estete  except 
the  £6,000.  She  then  directed  "the 
rfollowing  legacies  and  bequests  to  be 
paid  out  of  the  said  sum  of  £6,000." 
Thereupon  idw  bequeathed  furtiier 
■Bums  auminting  to  £5,800,  and  it  was 
held  that,  these  legacies  were  demon- 
strative. 

A  bequest  which '  directe  certoin 
cums  to  be  paid  to  named  legatees  out 
of  proceeds  that  may  be  realized  out 
of  a  contingent  claim  is  a  specific  leg- 
acy, as  di8tiaguish;ed  from  a  demon- 
strative^ the  latter  being  a  loequest  of 
a  specified  sum,  with  superadded  di- 
rection to  pay  out  of  a  particular  fund. 
Maybury  v.  Grady  (1880)  67  Ala.  147. 

It  was  held  in  Wallace  v.  Wallace 

(1851)  28  N.  H.  149,  that  a  gift  of 

'"¥&00  in  personal  property,  ^such  as 

tihe  (the  legatee)  may  select,"  is  not 

ji  demonstrative  but- a  specific  legacy. 

In  Bradford  v.  Brinley  (1887)  145 
Mass.  81, 13  N.  B.  1,  it  appeared  that 
the  testetor  had  been  given  power  un- 
■der  his  father's  will  to  dispose '  of 
'1126,000  in  a  certain  manner,  and  also 
.■gKosral  power  of  disposal  of  an  ad- 
-ditionail  $265,000.  After  r«citing  in 
Iris  will  the  general .  parpese  of  the 
first  fund,  he  directed  that  $100,000 
"of  said  property"  be  set  aside  for 
.•Moh  of  three  legatees,  and  it  was  held 
.'Ifaat  such  A  bequest  was  demenstfa- 
:tive,  since  the  testator  must  have  con- 


templated that  the  deficit  would  have 
to  be  made  up  from  the  later  named 
fund,  knowing  that  the  first  was  quite 
insufficient  to  satisfy  the  legacies. 

A  beqaest  "to  my  son  Jacob,  the 
sum  of  $1,600,  ...  to  be  paid  to 
him  first  out  of  my  personal  properly 
on  hand  after  the  death  of  my  said 
wife,  and  before  any  division  shall 
be  made  ef  said  personal  property," 
has  been  held  to  be  a  demonstrative 
legacy.  Hibler  v.  Hibler  (1895)  104 
Mich.  274,  €2  N.  W.  861. 

In  Hailey  v.  McLaurin  (1917)  112 
Miss.  70i5,  78  So*.  727,  wherein  it  ap- 
peared that  a  testator,  by  his  will,  di- 
rected that  his  trustee  create  a  fund 
pf  826,000  out  <^f  the  proceeds  of  the 
testator's  personal  property  and  his 
real  estete  situated  outside  of  the 
stete  of  Mississippi,  and  that  he  de- 
liver such  fund  to  %■  charitable  hos- 
pitel,  it  was  held  that  such  a  dis- 
position constituted  a  demonstrative 
legacy. 

In  Re  Brundage  (1917)  101  Misc. 
£28,  167  N.  y.  Supp.  694,  affirmed  on 
other  grounds  in  (1919)  186  App.  Siv. 
722,  175  N.  y.  Suf^  87,  it  appeared 
that  a  testetor  gave  to  his  niece  the 
income  of  $20,000  during  her  life,  and 
directed  that  on  her  death  $5,000  of 
this  sum  should  go  to  a  certain  charit- 
able institutidn,  and  $15,000  to  the 
residuum  of  his  estate.  In  a  preced- 
ing clause  of  the  will  a  direct  gift  of 
$5,000  was  made  to  the  said  institu- 
tion %n  the  death  of  M.  T.  (the niece), 
aa  hereinafter  mentioned.".  It  was  held 
that  the  $5^000  gift  was  a  demonstra- 
tive legacy,  ''being  a  bequest  for  a 
certain  sum  of  money,  stock,  or  the 
like,  payable  out  of  a  particular  fund 
or  security.". 

The  will  under  consideration  in  the 
cbse  of  Re  Union  Trust  Co.  <1916)  97 
Misc.  581,  161  N.  Y.  Supp.  954,  after 
making  certain  specific  bequests,  di- 
rected that  "out  of  the  residue  .  ..  . 
then  remaining"  a  certein  amount. be 
set  aside  in  trust  for  purposes  later 
indicated.  In.  a  subsequent  clause  it 
was  directed  that  a  certein  sum  be 
set  apart  out  of  the  above  trust  fund, 
,fDr  a  certain  named'  legatee,  and  it 
was  held  that  the  later  elauise  created 
a  demoBBtr^tive  legacy. 
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The  will  eonstraed  in  Enders  ▼. 
Enders  (1848)  2  Barb.  (N.  Y.)  862, 
provided  aa  follows:  "And  my  said 
wife  having  now  in  her  possession  the 
sum  of  $850  in  money,  I  direct  and 
request  my  said  executor  to  pay  her 
the  sum  of  $160  more,  so  as  to  make 
her  the  sum  of  $1,000;  my  meaning 
and  intention  is  to  give  her  the  sum  of 
$1,000.  The  foregoing  provision  is 
given  and  made  to  my  beloved  wife  in 
lieu  of  dower  out  of  my  estafe."  This 
bequest  was  held  to  create  a  demon- 
strative legacy. 

In  the  case  of  Re  Warner  (1902) 
3d  Misc.  482,  79  N.  Y.  Supp.  868,  it 
appeared  that  a  testatrix  by  her  will 
directed  that  a  monument  be  erected 
to  her  husband,  at  an  expense  not  ex> 
ceeding  $600,  this  amount  to  be  taken 
from  the  "$4,000  advance,"  made  by 
her  from  the  sale  of  certain  property. 
The  balance  of  such  money  she  di- 
rected  to  be  divided  equally  among 
three  named  legatees.  It  did  not  ap- 
pear from  the  evidence  that  the  testa- 
trix at  any  time  ever  separated  and 
set  apart  this  fund,  nor  that  it  existed 
at  the  time  of  bw  death  in  separate 
or  well-defined  form.  It  was  said  by 
the  court,  in  holding  such  legacies  to 
be  demonstrative:  "The  gifts  in  the 
second,  third,  and  fourth  clauses  are 
not  specific  legacies.  Th^  are  each 
a  gift  of  'one  third'  of  the  balance  of 
said  '$4,000.'  Such  $4,000  is  not  men- 
tioned as  being  on  deposit  in  any 
bank  or  invested  in  any  way.  A  fund 
may  be  referred  to;  but  a  particular 
fund  actually  existing  in  a  particular 
place  and  in  a  defined  form  is  not 
given.  Hence  the  legacies  are  not 
specific.  .  .  '  ;  Mrs.  Warner  did 
not  give  a  certain  bank  deposit,  or  se- 
curity, or  securities;  but,  feeling  that 
she  had  $4,000  which  in  justice  oaght 
to  go  to  her  husband's  relatives,  meas- 
ured her  gifts  to  them  by  that  amottnt, 
and,  after  providing  for  her  husband's 
monument,  divided  the  balance  of  said 
$4,000  among  them.  Such  gifts  are 
given  out  of  and  measured  by  a  par- 
ticular fund,  and  are  demonstrative 
loflTftcics  *' 

In  Adair  t.  Adair  (1902)  11  N.  D. 
176^  90  N.  W.  804.  it  appeared  that 
after  making  sundry  dispositions  by 


his  will,  a  testator  provided  that  on 
the  happening  of  a  certain  event  $500 
of  the  $1,000  already  given  to  his  wife 
by  the  will  should  go  to  his  daughter. 
It  appeared  that  he  had  not  made  a 
gift  of  the  $1,000  to  his  wife.  The  con- 
tingency provided  for  occurred,  and 
an  issue  was  raised  as  to  the  nature 
of  the  above  bequest  The  court,  de- 
claring it  anneeessary' to  distinguish 
as  between  a  general  and  demonatra- 
tive  legacy  in  this  case,  decided  that 
it  was  either  general  or  demonstrative, 
and  not  specific. 

In  the  refported  case  (BB  Wilson, 
ante,  1849),  it  appeared  l^iat  a  testa- 
^ix,  after  making  several  bequests  of 
certain  sums,  provided  that  the  prin- 
cipal sums  of  bequests  already  made 
should  be  deducted  from  a  fund  of 
$85,000  which  she  had  received  tram 
the  sale  of  certain  real  estate,  and  the 
balance  remaining  after  such  deduc- 
tion was  given  to  sundry  charities. 
It  was  sought  to  charge  th«  $85,000 
fund  particularly  with  the  pi^rment  of 
the  bequests,  the  contention  being 
made  that  tiiey  were  demonstrative 
gifts  with  the  fund  pointed  oat  as  a 
primary  source  of  payment.  But  it 
was  held  that  the  will  indicated  an 
intention  on  the  part  of  the  testator 
not  to  primarily  burden  this  fvnd  witb 
the  payment  of  the  legacies,  bat  that 
the  legacies  were  general,  merely,  and 
not  demonstrative  or  specific,  the  fund 
being  mentioned  merely  as  a  fixed 
method  of  measuring  the  gifts  to  the 
charities. 

The  will  construed  in  ttie  ease  of 
Re  Hawgood  (1916)  VI  S.  B.  665.  159 
N.  W.  117,  directed  that  the  residue 
of  testator's  property,  consisting  of 
mines,  mining  prc^erly.  and  other  per- 
sonal property  used  in  coHnection 
therewith,  be  sold,  and  that  one  third 
of  the  proceeds  of  such  pnqterty  bo 
given  to  Us  wife,  and  $1,000  to  each 
of  four  nieces  and  nephews,  and  $1,009 
to  his  wife's  sister  and  her  daaghtor. 
It  was  provided  that  after  the  pay^ 
ment  of  the  foregoing  legaeiee  the  ro- 
maining  amount  should  bo  dividod  be- 
tween four  sisters  ef  the  testatw.  R 
was  held  that  under  a  statute  (S  10n» 
Civ.  Code)  the  first  three  legaeiea 
above  were  demonstrative. 
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In  Walferd  v.  Walford  [1912]  A.  0. 
(Eng.)  658,  81  L.  J.  Ch.  N.  S.  828,  107 
L.  T.  N.  S<  657,  66  Sol.  Jo.  681,  50  Scot. 
L.  R.  602,  it  was  held  that  a  bequest 
of  £10,000,  to  be  paid  oat  of  the  e»- 
tate  inherited  by  the  testator  from  his 
mother,  is  a  demonstrative  legacy. 

In  Disney  v.  Crosse  (1866)  L.  R.  2 
Eq.  (En?.)  692,  it  appeared  that  a 
testatrix  had  the  power  of  api>oin^ 
ment  by  will  of  a  certain  fund.  She 
directed  that  the  fund  be  paid  to  a 
person  who  was  not  an  object  of  ap* 
pointment^  but  charged  the  fund  so 
given  with  the  payment  of  legacies  to 
her  son  and  daughter,  who  were  ob- 
jects of  the  appointment.  She  then 
bequeathed  the  residue  of  her  real  and 
personal  estate,  subject  to  all  the  leg- 
acies given  l^  her  will.  It  was  held 
that  the  legacies  to  the  son  and 
daughter  were  demonstrativie. 

In  an  English  case,  by  the  will  an- 
der  consideration,  the  testatrix  made 
certain  bequests  of  sums  of  money, 
and  directed  that  they  be  pafd  tttm 
a  reversionary  estate  upon  the  death 
of  the  tenant  thereof  for  life.  By  a 
codicil  subsequently  executed,  she 
directed  that  the  above  bequests 
should  be  paid,  in  common  with  other 
legacies  given  in  her  will,  immediately 
after  her  death.  Sir  J.  Romilly,  M.  R., 
said,  in  deciding  that  the  legacy  waa 
demonstrative,  "that  if  the  case  stood 
upon  the  will  alone  he  should  be  of 
opinion  that  the  legacies  were  specif- 
ic, but  the  clause  in  the  codicil  altered 
the  case  materially.  By  codicil  the 
testatrix  put  all  the  legacies  upon  the 
same  footing,  and  removed  one  of  the 
most  important  matters,  namely,  that 
the  legacies  were  not  to  be  paid  until 
after  the  death  of  her  sister-in>law. 
He  thought,  therefore,  that  upon  the 
codicil  there  was  an  intention  on  Ute 
part  of  the  testatrix  that  the  legacies 
should  be  paid  at  all  events,  whether 
the  fund  pointed  to  was  sufficient  or 
not."  The  result  was  that,  in  his  Hon- 
or's opinion,  the  legacies  were  demon- 
strative. Williams  v.  Hughes  (1868) 
24  Beav.  474,  58  Eng.  Reprint,  608. 

In  Sparrow  v.  Josselyn  (1852)  16 
Beav.  136,  61  Eng.  Reprint,  729,  it  ap- 
peared that  the  testator  was  a  partner 
in   two   banking   establishments,   his 


capital  in  each  being  £6,000.  By  a 
codicil  to  his  will  he  provided  as  fol- 
lows: "I  hereby  revoke  the  several 
legacies  or  portions  of  £8,000  in  and 
by  my  said  will  given  to  my  sons  Basil 
Sparrow  and  John  B.  Sparrow,  and  in 
Heu  thereof  I  give  and  bequeath  unto 
my  son  Basil  Sparrow  .  .  .  £10,000 
sterling,  being  my  share  of  the  capital 
now  engaged  in  the  banking  business." 
And  after  reciting  his  right  so  to  do, 
he  nominated  his  son  Basil  Sparrow  to 
succeed  him  in  the  business  of  banker 
at  Chelmsford  and  Braintree,  and  pro- 
ceeded thus :  "I  direct  that  the  legacy 
of  £10,000,  my  present  capital  therein, 
hereinbefore  given  to  him,  shall  be 
paid  to  him,  my  said  son  Basil  Spar- 
row, whether  the  same,  at  my  decease, 
be  engaged  in  one  or  two  or  more  sep- 
arate sums,  it  being  my  intention  to 
give  him  such  capital  of  £10,000, 
wherever  the  same  may  be."  The 
court  decided  that  it  was  Hbe  intention 
of  the  testator  to  give  his  son  £10,000 
out  of  the  capital  designated,  and  not 
the  capital  itself,  and  hence  the  legacy 
was  demonstrative. 

In  Jones  v.  Southall  (1862)  32  Beav. 
81, 55  Eng.  Reprint,  12, 1  New  Reports, 
152,  32  L.  J.  Ch.  N.  S.  130,  9  Jur.  N.  S. 
93,  8  L.  T.  N.  S.  108,  11  Week.  Rep. 
247,  it  appeared  that  tiie  testatrix  had 
undertaken  to  enter  into  a  marriage, 
which,  on  account  of  the  reiattonship 
betwem  the  parties,  was  void.  Th* 
testatrix,  believing  that  under  the  pre- 
sumed marriage  her  supposed  husband 
was  entitled  to  certain  of  her  personal- 
ty, made  certain  bequests,  and,  after 
reciting  that  the  aforesaid  personalty 
was  in  the  possession  of  her  husband, 
directed  the  bequests  to  be  liaid  out 
of  such  personalty  by  the  alleged  hus- 
band, who,  however,  predeceased  the 
testatrix.  The  court  declared  these 
legacies  to  be  demonstrative. 

In  Richardson  v.  Hall  (1878)  124 
Mass.  228,  it  appeared  that  the  tes- 
tator gave  an  annuity  to  his  son,  being 
the  proceeds  of  certain  real  estate.  It 
was  further  provided  that  if  such  pro- 
ceeds did  not  amount  to  84,500  yearly, 
such  deficiency  should  be  paid  from  a 
life  annuity  given  to  his  wife.  The 
deficiency  occurred,  and,  the  wife  be- 
ing dead,  the  question  arose  whether 
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such  deficiency  could  be  made  up  from 
the  general  estate,  and  it  was  held  that 
the  clause  providinsr  for  the  payment 
of  the  deficiency  did  not  create  • 
demonstrative  legacy,  and  hence  the 
gift  failed  with  the  extinction  of  the 
fund.  The  following  language  of  the 
court  discloses  the  only  reason  as- 
signed for  the  decision :  "It  cannot  be 
treated  as  a  demonstrative  legacy 
when  it  is  impossible,  without  refer- 
ence to  the  particular  fund,  to  ascer- 
tain definitely  the  amount  of  the  an- 
nuity or  logacy  given,  the  payment  of 
which,  upon  the  failure  of  the  fund, 
it  is  contended  must  be  charged  on 
the  general  estate." 

A  peculiar  state  of  facts  was  pre- 
sented in  the  case  of  Johnson  v.  Os- 
borne (1866)  62  N.  C.  (Phill.  Eq.)  6», 
wherein  it  appeared  that  a  testator 
directed  that  his  estate  be  divided  into 
three  shares,  two  shares  consisting  of 
negro  slaves,  the  third  share  of  other 
property.  The  legatees  were  to  select 
their  shares  by  lot.  At  the  death  of 
the  testator  he  owned  many  negroes 
out  of  which  the  two  shares  could  have 
been  made,  but  by  the  Act  of  Eman- 
cipation it  had  become  impossible  to 
make  the  two  shares  in  the  manner 
directed,  and  the  question '  arose 
whether  the  loss  should  fall  upon  the 
legatees  named  to  take  these  shares 
or  on  the  estate  in  the  hands  of  the 
executors.  The  court  in  one  sentence 
declared  the  legacies  to  be  demon- 
strative, and  in  the  next  sentence, 
^ecific  The  language  of  the  court 
was  as  follows:  "This  legacy  is 
demonstrative,  i.  e„  the  species  of 
property  of  which  it  is  to  consist  is 
pointed  out  by  the  testator,  to  wit,  a 
part  of  his  negroes  to  be  designated 
by  the  executors.  The  legacy,  then,  i« 
specific,  and  as  the  subject  has  been 
destroyed  by  the  political  death  of  the 
slaves,  the  effect  is  the  same  as  if  they 
had  all  died  a  natural  death,  and  ifl 
that  case  it  is  settled  that  the  legatees 
must  lose  the  legacy,  and  cannot  look 
to  the  other  parts  of  the  estate  for 
indemnity." 

In  a  case  where  a  bequest  was  of 
"twenty  negroes  of  the  average  value 
of  all  the  slaves  I  may  possess,"  and 
this  was  followed  by  a  bequest  of  "the 


rest  and  residue  of  my  negro  slaves," 
the  bequest  was  held  to  be  specific,  and 
not  dononstrative.  The  court  said: 
"One  of  t^e  tests  of  a  specific  legacy  is 
whether  it  would  be  adeemed  by  the 
failure  of  the  thing  given,  or  whether 
it  would  still  be  satisfied  out  of  the 
general  assets.  Here,  as  the  gift  is 
of  a  part  of  the  testator's  slaves,  it 
would  dearly  be  a  violation  of  the  win 
to  supply  the  want  of  the  slaves  by 
the  purchase  from  the  general  assets 
of  other  slaves.  It  would  give  other 
and  difFerent  property  from  that  which 
is  bequeathed  by  the  will.  Upon  rea- 
son and  authority  we  decide  that  the 
legacy  was  specific."  Myers  v.  Myers 
(1858)  38  Ala.  86. 

A  bequest  of  a  certain  sum,  with  the 
source  of  payment  pointed  out,  bat 
coupled  witii  expressions  of  desire 
that  the  legatee  be  provided  for,  has 
been  held  to  indicate  an  intention  on 
the  part  of  the  testator  that  the  leg- 
acy be  paid,  although  the  fund  des- 
ignated fails,  and  hence  the  legacy 
was  held  to  be  demonstrative.  School 
Distt  V.  International  Trust  Co.  (1915) 
69  Colo.  486,  149  Pao.  620. 

b.  Bequeitt  referring  to  income  of  Ituat- 
neaa  or  fund- 
In.  Florence  v.  Sands  (1880)  4  Redf. 
(N.  ir.)  206,  it  appeared  that  by  her 
will  a  testatrix  bequeathed  to  F.,  out 
of  her  rents  or  income,  $50  per  month 
for  life.  This  was  held  to  be  a  demon- 
strative legacy. 

In  Delaney  v.  Van  Aulen  (1881)  84 
N.  Y.  16,  it  appeared  that  a  testatrix 
by  her  will  directed  that  her  husband 
should  have  the  rents,  profits,  etc.,  ef 
her  estate,  but  provided  further  that 
another  beneficiaiy  should  be  paid 
thereout  certain  annuities.  At  the 
date  of  the  death  of  ttke  testatrix  the 
income  was  more  than  enough  to  sat- 
isfy the  anuuity,  but  after  her  death 
the  income  was  reduced  so  that  it  was 
not  sufiicient.  The  annuitant  then 
sought  to  subject  the  corpus  of  th« 
estate  to  tiie  payment  of  the  annuity, 
and  the  question  arose  as  to  the  na- 
ture of  the  legacy.  It  was  held  that 
this  was  not  a  demonstrative  legacy, 
entitling  the  legatee  to  take  at  all 
events  though  the  designated  fund 
failed  or  proved  insufficient  to  pay  the 
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lesraey,  but  that  fhe  annoity  abated, 
pro  tanto;  thai  tiie  gift  to  the  husband 
was  a  specific  gift  of  rents  and  profits, 
and  the  gift  to  the  annuitant,  being  ex- 
cepted from  that  fund,  was  entitled 
to  no  preference  in  payment.  It  was 
a  gift  of  an  exception  from  a  specific 
fund,  and  hence  was  itself  specific. 

It  has  been  held  that  where  a  tes- 
tator directed  by  his  will  thkt  certain 
annuities  be  paid  to  his  wife  and 
daughter  and  that,  to  secure  their  pay- 
ment, a  portion  of  the  estate  should 
remain  undivided  in  the  hands  of  the 
executors  to  be  kept  by  them  on  good 
real  estate  security,  such  bequest  con- 
stituted a  demonstrative  legacy. 
Boomhower  v.  Babbitt  (189B)  67  Vt 
S27,  81  Atl.  888.  A  distinction  was 
made  in  that  case  between  a  fund  set 
apart  to  produce-  an  annuity,  and  a 
fund  set  apart  td  secure  the  pasmient 
of  an  annuity,  the  former  being  spe- 
cific," the  later  demonetrative. 

Where  the  testator  directed  his  ex- 
ecutbrs  to  select  1^50,000  Worth  of 
stocks,  paying  at  least  6  jier  c6ht,  and 
pay  the  interest  therefrom  half  yearly 
to  his  wife,  the  bequest  was  held  to 
be  a  demonstrative  legacy  of  6  per  cent 
yearly  of  $60,000.  Morriss  v.  C^rlatfd 
(1883)  76  Va.  215. 

By  the-  will  construed  In  Herriam 
V.  Merriam  (1900)  80  Mtim.  254,  88 
N.  W.  162,  a  testator  directed  that  his 
executors  should'  pay  to  his  wife 
$8,000  annually,  such  sum  to  be  raised 
from^  aeeurities  to  be  set  apart  by  hid 
executors,  sufficient  io  yield  such  in-> 
come.  It  was  held  that  a  selection  of 
the  aeeurities  in  the  iirst  instance  did 
not  constitute  the  gift  a  specific  leg> 
ftcy,  but  that  the  bequest  was  demon* 
stratfve,  entitling  the  specified  annual 
sum  to  be  satisfied  out  of  the  corpus 
of  the  estate  in  case  thei  securities 
first  selected  diminished  in  value  and 
failed  to  produce  an  amount  sufficient 
to  satisfy  the  annual  claim. 

A  gift  of  an  annuity  of  $1,000,  "the 
same  to  be  paid  from  the  income  of 
my  property,"  has  bteen  held  to  be  in 
the  nature  of  a  demonstrative  legacy. 
Smith  V.  Fellows  (1881)  181  Mass.  20. 

In  Addlton  V.  Smith  (1891)  83  Me. 
5S1,  22  Atl.  4T0,  a  bequest  ef  an  an- 
nuity, \ti  be  paid  out  of  the  income  of 


the  testator's  estate,  was  held  to  be  a 
dononstrative  legacy,  it  appearing 
from  the  will  that  such  was  the.  intent 
of  the  testator.  In  reaching  this  coik 
elnsion,  the  court  said :  "The  predom- 
inant idea  of  the  cases  seems  to  be 
that,  where  the  testator  bequeaths  a 
sum  of  money,  or,  which  is  the  same 
thing,  a  life  annuity,  in  such  a  manner 
as  to  show  a  fixed  and  independent  in- 
tention that  the  money  shall  be  paid 
to  the  legatee  at  all  events,  that  in- 
tention will  not  be  permitted  to '  be 
overruled  merely  by  the  direction  in 
the  will  that  the  money  is  to  be  raised 
in  a  particular  way  or  out. of  a  partic- 
ular fund,  such  direction  being  a 
secondary  thought.  .  .  .  If  it  be 
manifest  that  there  if^as  such  .intent, 
separate  and  distinct  from  the  prop- 
erty designated  as  the  source  of  pay- 
ment, the  legacy  will  be  deemed 
general  or  demonstrative,  though  fCc- 
companied  by  a  direction  to  pay  it  out 
of  a  particular  estate." 

Where  a  testator  directed  in  his  will 
that  an  annuity  of  $8,000  be  paid  his 
wife  "out  of  the  income  of  my  estate," 
the  bequest  was  held  to  be  a  demon* 
strative  legacy,  elthous^  it  appeared 
that  the  testator  believed,  at  the  time 
of  the  making  of  his  will,  that  t^e.  in- 
come from  his  estate  would  be  at  least 
$11,000.  The  court  said:  "The  lead- 
ing principle  of  the  cases  is  that  when 
the  testator  bequeaths  a  sum  of  mon- 
ey, or,  which  is  the  same  thing,  a  life 
annuity,  in  such  a  manner  as  to  show  a 
separate  and  independent  intention 
that  the  money  shall  be  paid  to  the 
legatee  at  all  events,  that  intention 
will  not  be  permitted  to  be  Overruled 
merely  by  a  direction  in  the  will  that 
the  money  is  to  be  raised  in  a  partic- 
ular way,  or  out  of  a  particular  fund." 
Pierrepont  v.  Edwards  (1862)  26  N.  Y. 
128. 

In  Watrous  v.  Smith  (1876)  7  Hun 
(N.  Y.)  644,  it  appeared  that  a  testa- 
tor, by  his  will,  directed  that  his  real 
and  personal  estate  be  sold,  and  $8,000 
of  the  proceeds  b«  converted  into 
bonds  and  mortgages,  the  interest  of 
which  he  bequeathed  to  his  wife  in 
fieu  of  dower.  After  payment  of  costs 
and  debts,  his  estate  did  not  yield 
$8,000,  and  i*e  question  arose  whether 
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the  wife  was  entitled  to  the  annual 
interest  on  |8,000,  to  be  paid  at  all 
events,  takinig  part  of  the  principal  of 
the  estate  to  make  up  the  deficiency, 
or  whether  she  was  to  take  only  th« 
interest  on  such  part  of  $8,000  as  re- 
mained to  be  invested  in  bonds  and 
mortgages;  and  it  was  held  that  the 
bequest  was  not  demonstrative,  entit- 
ling her  to  make  up  the  deficiency  from 
the  general  estate,  but  that  it  was  a 
specific  legacy,  being  a  gift  of  the  in- 
terest only  on  $8,000,  and  that,  upon 
the  failure  of  the  estate  to  produce  so 
much  cash  to  be  converted  into  bonds, 
she  was  entitled  only  to  the  interest 
on  such  amount  as  was  available  for 
the  purchase  of  the  bonds. 

Where  a  testator  bequeathed  to  his 
trustees  the  right  to  take  tolls  on  a 
certain  turnpike  road,  in  trust  that 
they  should  pay  out  of  the  tolls  |25 
per  month  to  the  testator's  mother  dur- 
ing her  life,  the  bequest  was  held  not 
to  be  demonstrative.  Morris  v.  Harris 
(1869)  19  Ohio  St.  16. 

In  Paget  v.  Hurst  (1863)  9  Jur.  N. 
S.  (Eng.)  906,  82  L.  J.  Ch.  N.  S.  468,  2 
New  Reports,  104,  8  L.  T.  N.  S.  445, 
11  Week.  Rep.  686,  it  appeared  that 
after  making  several  bequests  of  spe- 
cific chattels,  a  will  recited  that  sev- 
eral persons  be  paid  annuities  of 
various  stated  sums.  This  was  fol- 
lowed by  an  instfuction  that  the  said 
annuities  should  be  paid  out  of  the 
rents  of  all  the  real  estate  devised  by 
the  will.  There  was  a  subsequent  gift 
of  all  the  residue  of  real  and  persona] 
property  of  which  the  testator  should 
die  seised.  The  annuities  were  held 
to  be  demonstrative  legacies. 

e.  Bequett  referring  to  depoatt. 

"A  testator  may,  if  he  sees  fit,  be- 
queath all  of  a  particular  fund  in  a 
purse  or  a  bank,  which  is  separate 
from  other  funds,  and  may  employ 
such  language  as  to  show  that  he  cre- 
ates a  specific  legacy  of  that  particular 
fund,  rather  than  a  legacy  of  a  definite 
amount,  to  be  paid  from  a  specific 
fund."  Hart  v.  Brown  (1916)  145  6a. 
140,  88  S.  E.  670. 

In  Tennille  v.  Phelps  (1873)  49  Ga. 
641,  it  was  said  that  undoubtedly  a 
testator  may  so  charge  a  money  leg- 


acy on  a  particular  fund  as  .to  make 
the  legacy  follow  the  fate  of  the  fund. 
It  appeared  in  Kenaday  v.  Sinuott 
(1900)  179  U.  S.  606,  45  L.  ed.  339,  21 
Sup.  Ct.  Rep.  2S3,  that  a  testator,  hav- 
ing expressed  an  intention  in  his  will 
to  leave  all  his  property  to  his  wife 
except  what  was  otherwise  expressly 
disposed  of,  in  effectuation  of  that  in- 
tention inserted,  among  other  enu- 
merations of  gifts  to  his  wife,  the 
following  clause:  "Also  deposits  of 
currency  entered  on  my  bank  book  of 
the  First  National  Metropolitan  Bank, 
amounting  to  $10,000  more  or  less." 
Before  his  death,  the  testator  trans- 
ferred part  of  the  deposits  to  other 
banks,  but  it  was  held  that  the  wife 
should  nevertheless  take  other  assets 
equal  to  the  amount  on  deposit  at  the 
date  of  the  will,  sinoe  the  bequest  was 
shown  by  the  will  to  be  demonstrative^ 
and  not  adeemed  by  the  failure  of  the 
particular  fund.  It  was  said  by  tlie 
court:  "If  the  latter  item  stood  alone 
and  were  not  read  in  connection  with 
the  will  as  a  whole,  it  might  well  be 
that  it  should  be  held  to  be  a  specific 
legacy,  adeemed  pro  tanto  by  the  use 
of  the  money  except  $810.60  in  the 
purchase  of  additional  bonds,  or  oth- 
erwise. But  taken  in  connection  with 
all  the  provisions  of  the  will,  with  the 
manifest  general  intention  of  the  tes- 
tator, and  with  the  rules  against 
partial  intestacy,  and  against  treating 
legacies  as  specific,  if  that  construc- 
tion can  be  avoided,  we  think  that  it 
should  be  regarded  as  in  its  nature  a 
demonstrative  legacy,  and  not  adeemed 
by  the  change  from  money  into  prop- 
wty.  Assuming  that  the  testator  had 
at  the  date  of  the  will  about  $10,000 
on  deposit  in  the  bank,  his  intention 
was  clear  that  his  wife  should  receive 
the  amount,  and  we  are  of  opinion  that 
we  ought  not  to  defeat  that  intention 
by  holding  that  the  pecuniary  legacy 
was  specific,  and  that  the  subsequent 
change  was  an  ademption,  and  so  a 
rule  of  law  rather  than  a  question  of 
intention.  In  Towle  v.  Swasey  (1870) 
106  Mass.  100,  a  legacy  of  'whatever 
sum  may  be  on  deposits  in  a  certain 
savings  bank  was  held  to  be  specific, 
but  there  the  provisioiia  ql  the  will 
evidenced  no  intention  to  the  contrary. 
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and  the  language  used  essentially  dif- 
fered from  that  in  this  case." 

Where  a  testator  devised  '^  my 
brother  J.  M.  my  railroad  stock  and 
all  moneys  remaining  in  bank,  except- 
ing the  sam  of  |800,  which  I  leave  to 
M.  P.,"  these  words  were  held  to  create 
«  demonstrative  legacy  of  $300  in  fav- 
or of  M.  F.,  but  the  bequest  to  J.  M. 
was  held  to  be  speciiic.  Gardner  t. 
McNeal  (1911)  117  Md.  27,  40  L.R.A. 
(N.S.)  558,  82  At!.  988,  Ann.  Cas. 
1914A,  119. 

Gifts  of  specified  sums  of  money, 
with  the  proviso  that  the  legacies 
should  be  paid  only  out  of  the  moneys 
now  deposited  in  certain  named  banks, 
have  been  held  to  be  specific,  as  is  a 
gift  of  "all  my  money"  in  a  named 
bank.  Bullard  v.  Leach  (1912)  218 
Mass.  117,  100  N.  E.  67. 

It  appeared  in  the  case  of  Crawford 
V.  McCarthy  (1897)  21  App.  Div.  484, 
47  N.  T.  Supp.  486,  reversed  on  other 
grounds  in  (1899)  169  N.  T.  614,  54 
N.  B.  277,  that  a  testatrix,  on  the  date 
of  the  execution  of  her  will,  had  on 
deposit  in  a  bank  about  $1,800  in  the 
name  of  her  daughter.  In  her  will 
she  directed  that  the  daughter  pay  her 
son  |l,50O  out  of  this  fund.  In  decid- 
ing that  such  a  bequest  was  speciiic, 
and  not  demonstrative,  the  court  said: 
"It  will.be  observed  that  there  is  no 
general  bequest  of  the  sum  of  $1,500, 
but  that  his  right  thereto  rests  solely 
in  the  direction  to  the  daughter  to  pay 
him  that  sum,  and  that  payment  is  to 
be  made  out  of  the  particular  fund 
designated  as  the  fund  belonging  to 
the  testatrix,  but  on  deposit  in  the 
name  of  Isabella.  It  is  contended  that 
this  direction  to  pay  William  is  a 
demonstrative  legacy.  We  do  not  so 
understand  it.°  As  we  have  seen,  two 
elements  are  necessary  in  order  to 
constitute  such  a  legacy.  There  must 
be,  first,  a  bequest  in  the  nature  of  a 
general  legacy,  and,  second,  it  must 
point  to  a  fund  out  of  which  the  pay- 
ment is  to  be  made,  partaking  of  the 
character  of  a  specific  legacy.  But 
one  of  these  elements  is  present  in  this 
ease,  and  that  is  the  one  directing  the 
payment  to  be  made  out  of  a  partic- 
ular fund.  We  think,  therefore,  it  is 
a  specific  legacy,  and  that  the  plain- 


tiff is  entitled  to  only  that  which  the 
testatrix  had  on  deposit  in  the  name  of 
her  daughter." 

Where  a  testatrix  gave  to  her  chil- 
dren »  house  and  lot  directing  tiiat 
mortgages  against  the  house  should 
be  paid  off  with  money  in  bank,  the 
gift  of  money  was  held  to  constitute  a 
demonstrative  legacy  to  the  extent  re- 
qolred  to  discharge  the  mortgages. 
Re  Bedford  (1910)  67  Misc.  38,  124 
N.  Y.  Supp.  619. 

In  the  ease  of  Smith's  Appeal  (1888) 
108  Pa.  669,  it  appeared  that  a  will 
provided,  inter  alia,  as  follows:  '1 
give  and  bequeath  to  my  son,  Samuel 
Smith,  .  .  .  the  sum  of  $2,000  out  of 
the  sum  of  near  $4,000  now  on  deposit 
in  the  Farmers'  Bank  of  Shippena- 
bnrg,  or  in  the  hands  of  the  assignees 
of  said  bank,  providing  the  said 
amoitnt  and  interest  is  collected  from 
the  assets  or  stockhelders  of  said  bank, 
...  I  give  and  beitueath  unto  my 
son,  William  Smith,  .  .  .  the  sum 
(rf  $1,500  providing  the  said  money 
in  the  Farmers  &  Meclianics'  Bank  of 
Shlppeosburg  is  collected  from  the  as- 
sets or  stockholders  in  said  bank  (of 
the  sum  of  near  $4,000  now  on  deposit 
in  said  bank  of  my  money).  .  . 
The  remaining  part  of  the  money  col- 
lected from  the  said  Farmers  & 
Mechanics'  Bank  of  Shippensburg,  out 
of  the  sum  deposited  in  said  bank  and 
the  interest  on  same,  to  be  divided 
equally  between  my  sons,  William  and 
Samuel  Smith,  or  to  their  heirs."  In 
deciding  that  the  bequest  constituted  a 
specific  legacy,  the  court  said:  "The 
giving  to  each  a  certain  portion —  to 
both  the  whole — is  indicative  of  an 
intent  to  give  that  fund;  not  so  much 
money  out  of  the  estate  if  the  fund 
failed.  The  phrase,  T  give  and  be- 
queath to  my  son  Samuel  the  sum  of 
$2,000  out  of  the  sum  of  near  $4,000 
now  on  deposit  in  the  bank,'  by  itself, 
would  vest  a  demonstrative  legacy; 
but  the  testator  added:  'Providing 
the  said  amount  and  interest  is  collect- 
ed from  the  assets  or  stockholders  of 
said  bank.'  Manifestly,  the  word  'pro- 
viding' is  used  in  the  sense  of  'provid- 
ed,' and  means  upon  condition,  or  with 
the  understanding,  that  said  $2,000 
shall   be  collected  out  of  that  debt. 
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Then,  if  it  should  not  be  collected  oat 
of  the  specified  debt,  it  was  not  to  be 
paid.  Here,  also,  the  intention  seems 
to  be  to  limit  payment  of  the  legacy 
to  the  fund  itself." 

The  foUowinR  bequest  has  been  held 
to  be  demonstrative:  "To  S.  T.  I  give 
$1,000  in  the  Union  Savings  Bank." 
This  bequest  was  preceded  by  certain 
pecuniary  and  specific  bequests,  and 
followed  by  a  bequest  In  these  words: 
"All  I  have  invested  in  .  .  .  or  in 
bonds,  not  otherwise  disposed  of,  I 
give,"  etc  Bowen  v.  Dorrance  (1879) 
12  R.  L  269. 

But  in  Hart  v.  Brown  (1916)  146  6a. 
140,  88  S.  E.  670,  it  appeared  that  a 
testator  gave  "the  following  amounts 
of  cash  money  now  on  deposit  as  fol- 
lows ...  as  shown  by  the  deposit 
book  issued  to  me  by  said  bank."  It 
was  further  directed  that  tiiese 
amounts  be  paid  in  yearly  instalments 
until  the  named  funds  should  be  ex- 
hausted. It  was  held  that  these  be- 
quests were  specific,  since  it  appeared 
firom  the  will  that  tiie  testator's  intent 
was  that  the  funds  named  should  be 
the  exclusive  source  for  the  payment 
of  the  legacies. 

d.  Bequett  referring  le  dett. 

The  general  rule  regarding  legacies 
given  with  reference  to  debts  seems 
to  be  that  where  the  debt  itself,  or  a 
part  of  the  debt,  as  such,  is  given,  the 
legacy  is  specific ;  but  if  there  is  a  gift 
with  the  debt  designated  merely  as  a 
primary  source  of  payment,  it  Is 
demonstrative.  Some  of  the  early 
cases  failed  to  follow  this  principle  in 
their  decisions,  but  made  s  distinction 
between  a  gift  of  a  debt,  or  out  of  a 
debt,  owing  to  the  testator,  where  the 
testator  himself  demands  payment  or 
calls  in  the  debt  in  his  lifetime,  and 
those  cases  where  the  debt  is  paid  vol- 
untarily without  demand  or  any  act 
of  participation  in  the  transaction  ex- 
cept a  passive  acceptance  by  the  tes- 
tator, holding  in  the  first  instance  that 
the  gift  was  adeemed,  and  in  the  lat- 
ter, not.  Thus,  Lord  Chancellor  King 
in  Rider  v.  Wager  (1725)  2  P.  Wms. 
328,  24  Eng.  Reprint,  751,  said: 
"Where  a  certain  sum  is  given  out  of 
any  fund,  if  the  testator  himself  in 


his  lifetime  receives  it,  whereby  his 
personal  estate  is  increased,  this  must 
be  nuide  good  to  the  legatee  out  of 
some  other  part  of  the  personal  estate; 
but  where  the  thing  given  is  specific, 
viz.,  such  a  debt,  or  the  residue  of  the 
said  debt,  and  the  testator  himself 
afterwards  receives  in  this  debt,  as 
the  devise  is  specific,  and  the  thing  in 
specie  by  the  act  of  the  testator  does 
not  continue  to  have  any  subsistence, 
this  is  properly  and  reasonably  an 
ademption  of  the  legacy;  and  tiiat  it 
is  a  material  distinction  where  the  tes- 
tator himself  calls  in  a  debt  which 
he  hss  devised  by  his  will,  and  where 
the  debtor  unprovoked,  or  uncalled 
upon,  pays  it  in ;  for  in  the  latter  case 
it  cannot  be  said  to  be  the  act  of  the 
testator,  and  therefore  would  be  no 
ademption  nor  revocation  of  the  wilL" 

But  this  distinction  has  been  quite 
discarded,  and  the  later  authorities 
lay  down  the  rule  that  the  question  of 
the  ademption  of  a  legacy  of  a  debt 
depends  on  whether  the  legacy  Is  q>e- 
cific  or  demonstrative,  and  that  this  in 
turn  is  determined  by  whether  the 
testator  in  the  first  Instance  has  made 
a  gift  of  the  debt,  or,  on  the  other 
hand,  has  merely  designated  the  debt 
as  a  primary  security  for  the  legacy, 
or  a  fund  out  of  which  it  is  to  be  first 
paid. 

Thus,  In  Ashbumer  v.  Macguire 
(1786)  2  Bro.  Ch.  108,  29  Eng.  Reprint, 
62,  the  bequest  in  question  was  of  the 
interest  of  a  bond  due  to  the  testator, 
to  his  sister  for  life,  and  the  principal 
of  the  said  bond,  on  the  decease  of 
his  sister,  to  her  four  daughters.  The 
debtor  became  bankrupt,  and  testator 
received  a  small  dividend  in  his  life- 
time. There  were  other  dividends 
paid  to  the  creditors  after  the  tes- 
tator's death Lord  Thurlow 

said  there  were  two  questions:  (1) 
"Whether  the  bond  was  given  as  a  spe- 
cific legacy,  which  depends  upon  this: 
whether  the  manner  in  which  the  sum 
is  mentioned  turns  it  to  a  pecuniary 
legacy,  or,  as  the  civilians  call  it,  a 
demonstrative  legacy,  that  is,  a  legacy 
in  its  nature  a  general  legacy,  but 
where  a  particular  fund  is  pointed  out 
to  satisfy  it,  or  whether  it  be  what  is 
called  legatum  nominls,  or  legatum 
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debiti  •  i2)  "Wh«ther  thte  legacy, 
sapposing  it  to  be  specific,  is  adeemed, 
flo  far  as  1%«  testator  ha«  received  div- 
idends in  respect  of  the  debt  (or  as  the 
bankrupt's  estate  may  be  insufficient 
to  pay  the  residue )."  On  the  first 
point,  the  Lord  Chancellor  was  of 
opinion  that  the  lesracy  was  specific, 
f^r  whenever  a  debt,  or  part  of  a  debt, 
to  the  subject  bequeathed,  it  is  lega- 
tQM  Bominis,  or  legatum  debiti.  If  in 
this  case  the  fortune  of  the  testator 
had  failed,  so  as  not  to  satisfy  all  the 
pecuniary  legacies,  this  legacy  would 
not  have  been  bound  to  oonMbate. 
When  the  testator  made  his  'wlU, 
£5,800  was  due  him  on  the  bond.  He 
meant  to  relinquish  that  bond  for  the 
bMiefit  of  those  legatees,  whether  it 
turned  out  well  or  ill;  the  bequett 
must  be  considered,  though  tXt  sum  be 
mentioned,  for,  he  said  he  could  not 
agree  to  Lord  Camden's  distinction  in 
Atty.  Gen.  v.  Parkin  (1769)  2  Attbl. 
666,  27  Eng.  Reprint,  36S,  who  held 
that  the  bequcist  of  a  debt  was  not 
adeemed  by  the  payment  of  part  of 
the  debt  to  the  testator,  on  tho  ground 
that  the  sum  or  amount  was  named  in 
tiie  bequest  On  the  second  point, 
whether  the  testator  by  receiving  a 
dividend  adeemed  the  whole  legacy, 
the  Lord  Chancellor  was  clear  that 
there  was  no  ademption  except  as  far 
as  the  money  was  reeoived. 

Lord  Camden  in  the  case  of  Atty.- 
G«i.  V.  Parkin  (Eng.)  supra,  held  that 
there  was  no  distinction  between  vol- 
untary payment  and  payment  on  de- 
mand or  suit,  and  that  in  both  cases 
the  legacy  was  extinguished,  as  far  as 
paid  in. 

Lord  Macclesfield  in  Thomond  v. 
Suffolk  (1718)  1  P.  Wms.  461,  34  Eng. 
Reprint,  474,  disapproved  of  the  dis- 
tinction between  a  debt  recovered  by 
suit,  or  paid  in  voluntarily.  And  Lord 
Thurlow  adopted  the  opinions  of  Lord 
Camden  and  Lord  Macclesfield. 

See  also  Cogdell  v.  Widow  (1811) 
S  S.  C.  Eq.  (3  Desauss.)  346  wherein 
the  foregoing  English  cases  are  re- 
viewed. 

It  has  been  held  that  a  gift  of  a 
part  of  a  debt  owing  the  testatrix 
creates  a  specific  legacy,  where  it  ap- 
pears l^at  the  intention  of  the  tes- 


tatrix was  that  the  designated  debt 
should  be  the  only  sonrce  of  payment. 
Re  Stilphra  (1906)  100  Me.  146,  60 
Atl.  888,  4  Ann.  Cae.  168. 

In  Angus  v.  Noble  (1900)  7S  Conn. 
66,  46  Atl.  278,  it  appeared  that  a  tes- 
tator by  hie  will  gave  "to  the  First 
Presbyterian  Society  on  Church  street 
.  .  .  the  sum  of  |560  to  be  kept  as 
a  separate  fnnd.  .  .  .  This  can  be 
taken  from  the  mortgage  of  Fredericks 
and  Emma  Gliesman  .  .  .  and  the 
other  $600  that  i»  due  on  tlie  mortgage 
to  go  to  the  children  .  .  or,  if  all 
parties  wieh,  they  can  take  the  interest 
tiiereof,  and  keep  the  mortgage."  This 
was  held  to  create  a  demonstrative  be- 
quest, whioh  could  be  made  specific 
by  agreement  of  the  parties  in  in- 
terest. 

Where  a  will  recited  that  ttie  tes- 
tator's estate  consisted  of  a  claim 
against  the  United  States,  followed  by 
bequests  of  specific  sums,  with  the 
directton  that  the  bequests  be  paid 
when  the  claim  is  collected,  it  was  held 
thAt  the  bequests  were  demonstrative. 
Matthews  v.  Targarona  (1906)  104 
Md.  442.  66. Atl.  60,  10  Ann.  Cas.  163. 

In  Ingraham's  Petition  (1918)  104 
Misc.  644,  172  N.  Y.  Supp.  234.  it  ap- 
peared that  a  testatrix  made  a  bequest 
to  P.'s  two  daughters,  "the  sum  of 
$1,600 — ^my  husband's  life  insurance 
money  which  they  already  have."  It 
was  shown  by  parol  evidence  that  the 
legatees  did  not  have  such  money,  but 
that  91>969.69  was  owed  to  testatrix 
from  P.'s  estate,  which  was  insolvent, 
and  the  testatrix  was  cognizant  of 
these  circumstances.  In  holding  that 
a  demonstrative  legacy  was  created, 
the  court  said :  "The  language  of  the 
instrument,  'which  they  already  have,' 
must  be  disregarded,  since  it  is  clear 
misdescription,  and  is  shown  by  parol 
evidence  to  have  been  known  to  the 
testatrix  to  be  inaccurate.  Of  course, 
the  claim  that  the  legacy  was  payable 
out  of  specific  property  belonging  to 
the  testatrix  inevitably  confesses  that 
the  legacy  was  either  specific  or 
demonstrative.  That  it  was  to  be  paid 
from  the  chose  in  action  against  the 
son's  estate  must  be  conceded.  It  only 
remains  to  determine  whether  it  was 
payable  from  that  source  alone.     It 


Digitized  by 


Google 


1372 


AMERICAN  LAW  BEPORTS.  ANNOTATED. 


[6  A.LJI. 


could  not  be  a  specific  gitt,  since  it 
was  less  than  the  whole  sum  indicated 
as  the  source  of  payment.  A  legacy  of 
'$l,500,'the  amount  which  my  son  owes 
me,'  might  well  be  specific,  if  $1,500 
only  was  due  from  the  son;  but  a  leg- 
acy of  '11,500,  payable  out  of  $1,900 
which  my  son  owes  me,'  is  demonstra- 
tive. It  does  not  contemplate  a  direct 
gift  to  the  legatee,  to  be  taken  without 
the  intervention  of  an  executor.  It 
intends  rather  a  gift  which  must  come 
only  from  the  process  of  administra- 
tion. Unless  the  executor  finds  it 
necessary  to  possess  himself  of  the 
subject  of  a  specific  legacy  in  order 
to  provide  for  debts  or  expenses  of 
administration,  he  has  nothing  to  do 
with  it,  and  it  passes  directly  to  the 
legatee;  but  where  the  gift  is  carved 
out  of  a  particular  piece  of  property, 
apparently  or  possibly  greater  than 
the  gift  itself,  it  is  ordinarily  the  duty 
of  the  executor  to  administer  the  prop- 
erty and  to  pay  the  legacies  therefrom 
so  far  as  it  may  be  available.  The 
exercise  of  this  duty  is  inconsistent 
with  a  specific  gift.  .  .  .  The  parol 
evidence  requires  that  the  codicil  be 
construed  as  if  it  were:  'I  give  to 
Janet  and  Ruth  $1,500,  from  the 
amount  of  $1,969.50  which  their  fath- 
er owes  to  me.'  Under  such  reading, 
the  legacy,  so  far  as  it  is  not  paid 
from  the  demonstrated  source,  is  pay- 
able from  the  general  estate." 

In  Newton  v.  Stanley  (1863)  28  N. 
T.  61,  it  appeared  that  a  testator  be- 
queathed to  one  of  his  sons,  A,  the 
sum  of  $260  and  to  another,  B,  $400. 
A  third  son,  G,  was  indebted  to  the 
testator  over  $1,000,  secured  by  mort- 
gage. The  will  directed  that  C  pay  to 
A  and  B  the  amounts  bequeathed  to 
them,  "from  the  moneys  due  and  to  be- 
come due"  on  the  debt.  It  was  held 
that  the  gifts  to  A  and  B  were  demon- 
strative legacies. 

A  bequest  reading:  "I  also  give 
.  .  .  all  the  amount  of  moneys  and 
interest  that  may  be  recovered  of  and 
from  Dr.  Kirker  for  the  purchase  of 
the  Penrose  estate  .  .  .  ,"  is  not 
demonstrative,  but  specific.  Gilbreath 
V.  Alba  (1840)  10  Ohio,  64 

In  an  early  Pennsylvania  case  the 
will  construed  read  as  follows:    "My 


stepson,  John  K.  Hoppel  of  New  York, 
is  indebted  to  me  in  the  sum  of  $400, 
It  is  my  will  and  I  give  and  bequeath 
said  sum  of  $400  as  follows:  Fifty 
dollars  thereof  to  the  said  John  K.- 
Hoppel,  and  $50  thereof  to  Matilda, 
wife  of  William  Hoppel,  for  her  owb 
use  and  behoof,  and  $50  to  John  T. 
Hoppel,  $50  to  Christiana  Hoppel,  $50 
to  George  C.  Hoppel,  $60  to  Jacob 
Hoppel,  $50  to  William  Hoppel,  and 
$50  to  Albert  J.  Hoppel,  children  of 
William  Hoppel."  The  debt  was  paid 
during  the  life  of  the  testator,  and 
the  question  arose  whether  the  leg- 
acies above  given  were  adeemed.  It 
was  held  that  the  legacies  were  demon- 
strative, being  payable  oat  of  a  fund, 
and  hence  not  adeemed  by  a  payment 
of  the  debt.  Hoppel's  Estate  (1863)  5 
Phila.  (Pa.)  216. 

In  Rogers  v.  Rogers  (1903)  67  S.  C. 
168, 100  Am.  St  Rep.  721,  45  S.  E.  176, 
it  appeared  that  a  testator  bequeathed 
to  hib  three  daughters  the  claims  of 
every  kind  and  description  which  he 
had  against  his  father's  estate.  These 
claims  amounted  to  about.  $1,500.  The 
father's  estate  being  insolvent,  it  was 
impossible  to  collect  the  testator's 
claims  in  full,  and  the  legatees  sought 
to  subject  the  genra'al  estate  of  the 
testator  to  the  payment  of  the  balance 
of  the  legacies,  it  being  claimed  that 
they  were  demonstrative.  The  court, 
however,  declared  the  legacies  to  be 
specific,  sa3dng:  "The  legacy  in  ques- 
tion is  specific,  because  the  debts  or 
claims  given,  whether  considered  with 
reference  to  the  evidences  tiiereof,  or 
with  reference  to  the  money  that  may 
be  received  thereon,  are  particulariy 
distinguished  and  separate  from  all 
other  property  of  the  testator.  The 
claims  are  designated  as  those  wldeh 
the  testator  holds  against  the  estate 
of  his  father,  things  easily  identifiable, 
and,  in  fact,  particularly  described  in 
the  complaint.  In  the  event  such 
claims  were  in  the  hands  of  the  ex- 
ecutor of  testator,  the  bequest  could 
have  been  fully  carried  out  by  a  trans- 
fer of  the  notes  and  accounts  to  the 
legatees,  or,  in  the  event  these  claims 
had  been  collected  by  the  executor,  by 
a  delivery  of  the  proceeds  to  the  leg- 
atees.   The  legacy  is  not  demonstrs- 
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tive,  because  no  definite  sum  of  money 
is  given  with  designation  of  a  par- 
ticalar  fund  as  primary  source  of 
payraoat.  It  is  true  a  source  of  pay- 
ment is  designated, — the  estate  of 
testator's  father, — but  only  in  tbe 
sense  of  being  the  exclusive  aouree  of 
payment}  iwfaereas,  to  make  a  legacy 
demonstraAiTe,  the  gift  must  be 
chargeable  upon  a  particular  fond  ia 
BQch  a  way  as  not  to  be  a  gift  of  the 
specific  JSoad.  Every  legacy  of  a  debt 
is  in  a  seaise  a  gift  of  whatever  mon^ 
may  be  realized  ther^rom,  but  in  such 
case  the  gift  is  of  the  specific  fund  or 
proceeds,  and  is  not  a  mere  designa- 
tion of  the  fund  as  primary  source  of 
payment,  with  right,  in  case  of  failure 
of  such  fond,  to  fall  back  upon  Uie 
general  assets  of  the  testator." 

In  an  English  case,  it  appeared  that 
a  testatrix  in  her  will  recited,  inter 
alia,  as  follows:  "I  also  give  .  .  . 
to  my  nephew  .  .  .  JE2,000  (in 
which  sum  or  thereabouts  he  now 
stands  indebted  to. me),  subject  never- 
theless to,  and  I  hereby  charge  the 
same  with,  the  payment  of"  certain  an- 
nuities and  sums  of  money  mentioned 
in  the  will,  and  she  directed  the  time 
when  and  manner  in  which  these  pay- 
ments should  be  made.  She  further 
declared  that  this  gift  to  the  nephew 
should  not  exonerate  him  from  his  in- 
debtedness, but  that  whatever  he 
should  owe  at  the  date  of  her  death 
should  be  taken  in  part  or  in  whole 
as  satisfaction  of  his  legacy.  She  then 
directed  that  the  several  legacies  siv- 
en  by  her  be  paid  vrithin  a  year  after 
her  death,  or  as  soon  as  her  estate 
«oald  be  sold  and  converted  into 
money.  These  legacies  charged  on  the 
debt  wore  held  to  be  demonstrativft 
The  Lord  Chancellor,  in  so  holding, 
said:  '^pon  the  words  of  the  pres- 
ent will  I  think  it  was  the  testatrix's 
Intention  that  a  sum  of  £2,000  should 
at  all  events  be  provided,  out  of  which 
the  annuities  and  legacies  were  to  be 
paid.  She  does  not  appear  to  me  to 
to  have  intended  to  make  these  an- 
aaities  and  legacies  contingent  upon 
the  ability  of  George  Tenaantto  pro- 
vide tiie  fund,  but  to  have  expressed 
her  will  that  this  fund  should  be 
created  as  the  means  of  satisfying 


these  annuities  and  legacies.  .  .  . 
The  means  which  he  i^as  to  supply 
may  be  considered  as  alternative  and 
substitutionary,  in  the  whole  or  in 
l>art,  of  the  primary  fund  derived  from 
the  testatrix's  estate.  The  £2,000  is 
given  to  George  Tennant  as  a  trustee 
for  the  annuitants  and  legatees.  They 
were  not  to  be  dependent  upon  his 
means  and  ability  if  he  should  be  un- 
able to  supply  the  fund  out  of  which 
the  trusts  were  to  be. satisfied.  There 
does  not  appear  to  have  been  any  in- 
tention tint  the  general  estate  of  the 
testatrix  was  to  be  relieved  from  the 
obligation  of  providing  for  the  per- 
formance of  these  trusts."  Vickers  v. 
Pound  (1858)  6  H.  L.  Cas.  885, 10  Eng. 
Beprint,  1648. 

It  has  been  held  that  a  bequest 
which  read,  "I  give  .  .  .  to  .  .  . 
D.  the  sum  of  £100,  which  said  sum  is 
owing  to  me  by  bond  from  her  father," 
was  a  specific  and  not  a  demonstrative 
legacy.  Daviea  v.  Morgan  (1839)  1 
Beav.  405,  48  Eng.  Reprint,  997,  8  Jur. 
284. 

In  Campbell  v.  Graham  (1831)  1 
Russ.  &  M.  39  Eng.  Reprint,  175,  453, 
0  L.  J.  Gh.  234,  it  appeared  that  a  tes- 
tator made  ceortain  bequests  in  "Ja- 
maica currency"  and  expressed  his 
desire  that  these  legacies  should  be 
paid  out  of  the  money  due  to  him  on 
bonds  from  one  of  the  legatees.  It 
did  not  appear  whether  the  legatee 
was  indebted  to  the  testator  at  the 
date  of  the  will  in  any  amount,  but 
prior  to  his  death  the  legatee  had  exe- 
cuted bonds  in  certain  amounts  to  se- 
cure a  debt.  These  legacies  were  held 
to  be  demonstrative. 

Where  it  appeared  that  a  testator 
by  his  will  directed  that  certain  cotton 
claims  against  the  United  States  be 
collected,  and  the  proceeds  divided  be- 
tween his  children,  it  was  held  that 
the  legacy  was  not  demonstrative,  but 
specific,  and  a  collection  of  the  claims 
by  the  testator  during  his  life  was 
hdd  to  defeat  the  bequest.  This  was 
not  a  gift  to  be  paid  at  all  events,  but 
an  indication  of  a  particular  fund  as 
the  exclusive  source  from  which  the 
legacy  was  to  be  satisfied,  Georgia 
Infirmary  v.  Jones  (1889)  37  Fed.  750, 
appeal  dismissed  upon  stipulation  in 
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(1898)  149  U,  S.  774,  87  I*  ed.  966,  18 
Sup,  Ct.  Rep.  '1047. 

In  the  case  of  Re  Stilphen  (1906) 
100  He.  146,  60  Atl.  888,  4  Ann.  Cas. 
158,  it  appeared  that  a  bequest  was 
made  of  $600,  out  of  $1,100  owed  to 
the  testatrix  by  her  brother.  Before 
her  death  this  debt  was  paid,  and  it 
was  held  that  the  bequest  was  a  spfr- 
cific  legacy,  and  not  a  demonstratiTC 
legacy,  which  could  be  satisfied  out 
of  other  assets  of  the  estate. 

«.  Bequeat  referriito  (•  inamranee. 

In  Nusly  ▼.  Curtis  (1906)  86  Colo. 
464,  7  L.R.A.(N.S.)  592,  118  Am.  St. 
Rep.  113,  85  Pac.  846,  10  Ann.  Cas. 
1184,  there  was  under  consideration 
a  bequesf  of  "any  and  all  sums  of 
money  which  may  at  any  time  here- 
after become  due  and  payable  to  me 
or  my  estate  by  or  under  any  insur- 
ance policy  upon  the  life  of  my  hus- 
band .  .  .  which  may  heretofore 
have  been  insured."  This  gift  was 
made  to  the  five  sisters  of  the  deceased 
husband,  but  before  the  testatrix's 
death  she  collected  the  money  on  the 
policies  indicated,  and  mingled  it  with 
her  other  assets.  It  was  contended 
that  this  was  a  demonstrative  legacy, 
and  that,  the  fund  pointed  out  for  pay- 
ing it  being  extinct,  it  should  be  satis- 
fied out  of  other  assets  of  the  estate; 
but  it  was  held  that  it  was  not  demon- 
strative, but  specific,  because  it  is 
manifest  that  the  testatrix  clearly  in- 
tended to  give  only  such  sums  of 
money  as  her  executors  actually  col- 
leqted  on  the  policies,  the  court  say- 
ing that  the  language  employed  negar 
tived  any  intention  to  give  anything 
whatever  if  the  moneys  on  the  policy 
were  received  by  her,  or  if  the  fund 
for  any  other  reason  ceased  to  exist, 
as  such,  at  h6r  death.  This  was  not 
a  gift  "out  of  or  "from  the  proceeds 
or*  any  insurance  policy,  but  was  a 
gift  of  the  entire  fund  itself,  and  could 
not,  therefore,  be  called  a  demonstra- 
tive legacy.  It  was  the  same  as  if  the 
policy  itself  had  been  bequeathed. 

A  bequest  reading,  "I  give  and  be- 
queath to  my  said  father  and  motiier 
the  sum  of  $8,600,  and  I  desire  my 
executor  to  pay  the  same  over  to  them 
out  of  my  life  insurance  money,  pay- 


able to  my  executor  as  soon  aa  col- 
lected," has  been  held  to  be  in  the  na- 
ture of  a  demonstrative  legacy,  being 
a  pecuniary  legacy  with  the  particular 
fund  with  which  ^  is  to  be  paid  point- 
ed out.  Byrne  v.  Hume  (1891)  86 
Mich.  646,  49  N.  W.  576. 

In  a  Federal  case,  among  sevend 
dispositions  in  a  will,  to  testator's 
wife,  the  following  was  found:  "Also 
the  sum  of  $10,000  to  be  realised  oat 
of  the  proceeds  of  such  lif«  insnnuiee 
as  may  be  of  force  on  my  Hfe  at  the 
time  of  my  death."  It  appeared  from 
the  record  that  at  the  time  the  will 
was  made  there  were  policies  on  the 
testator's  life  to  the  amount  of  $15,000. 
One  of  these  policies  was  for  the  sum 
of  $3,000,  and  after  the  making  of  the 
will  the  testator  had  the  beneficiary 
named  in  the  policy  changed,  making 
it  payable  to  his  wife;  and  after  the 
death  of  the  testator  she  collected  on 
the  policy  $2,630.49.  It  was  claimed 
that  the  amount  bo  collected  should 
be  credited  to  the  $10,000  legacy  to  his 
wife,  since  it  was  adeemed  to  that 
extent;  but  it  was  held  that  the  legacy 
was  demonstrative,  that  the  policy 
made  to  her  after  the  execution  of  the 
will  was  an  independent  gift  during 
the  'testator's  life,  and  did  not  work 
as  an  ademption  of  the  legacy. 
Kramer  v.  Kramer  (1912)  119  C.  C. 
A.  482,  201  Fed.  248,  modifying  (1912) 
197  Fed.  618,  writ  of  certiorari  de- 
nied in  (1913)  281  U.  S.  763,  58  L.  ed. 
467,  34  Sup.  Ct  Rep.  822.  It  was  ob- 
served by  the  court  in  that  case  that 
a  legacy  is  not  designated  as  demon- 
strative, general,  or  specific  as  a  mat- 
ter of  law,  but  the  nature  of  the  gift 
is  determined  by  the  intent  of  the  tes- 
tator as  gathered  from  the  will,  and 
if  it  appears  that  it  was  intended  that 
the  legatee  should  take  at  all  events, 
though  a  particular  fund  is  indicated 
from  which  the  legacy  is  to  be  paid, 
then  such  intention  will  be  given  ef- 
fect, and  the  legacy,  because  of  its 
character,  classified  as  demonstrative, 
the  court  adding  i  "The  autiiorities 
are  innumerable  which  hold  titat  a  will 
is  to  be  construed  in  accord  with  the 
intention  of  the  testator,  and  that  the 
construction  of  it  depends  not  so  much 
upon  any  rigid  technical  nilee  as  it 
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Jdoes  on  whst  ai>pears  by  tbe  will  itself 
to  hav«  been  tiie  testator's  intention. 
Thia  rale  is  recognized  in  Greorsria  by 
statute.  Code  of  Georgia  1910,  §  8900. 
This  intention  ia  ascertained  by  an 
examinatioB,  not  alone  of  the  claase 
in  question,  bat  of  the-whole  will.  The 
claase  in  question  has  been  quoted,  and 
it  is  a  clear  nnqualified  bequest  of 
$10,000,  to  be  realized  out  of  the  pro- 
ceeds of  such  life  insurance  as  may 
be  of  force  on  my  life  at  the  time  of 
my  death.'  The  legacy  ia  made  a 
cbarvtf  on  a  designated  fund.  The  ef- 
.fect  of  this  is  not  to  imperil  the  leg* 
acy,  if  that  fond  should  be  «chausted 
or  cease  to  exist  In  that  event,  the 
legaey  wonkl  have  been  paid  out  of 
the  other  assets  of  the  estate;  for  a 
demonstrative  legacy  is  not  defeated 
by  a  failure  of  the  fund  out  of  whieh 
It  is  payable,  but  the  deficiency  is 
raadle  up  out  of  the  personal  estate  not 
specifically  bequeathed.  Page,  Wills, 
§  774;  Lake  ▼.  Copeland  (1891)  82  To. 
464,  17  S.  W.  786;  Smith  v.  Fellows 
(1881)  181  Mass.  20.  The  effect, 
therefore,  of  the  words  nsed,  was  to 
give  ti  his  wife  the  legacy  in  such  a 
way  tiMtt  she  would  receive  it  out  of 
the  Insurance'  policies,  if  practicable, 
but  if  they  failed  or  lapsed  it  would 
be  paid  her  out  of  h^s  general  estate. 
Tbe  legacy  not  being  specific.  If  he 
had  disposed  of  all  the  policies,  or  if 
.they  had  all  been  forfeited  for  failure 
to  pay  premiums,  the  legacy  would 
bave  been  payable  out  of  the  general 
estate.  The  only  effect  of  the  lan- 
(Tuake  creating  this  bequest,  that  took 
it  dut  of  the  category  of  a  general  leg- 
acy. Is  that  it  is  made,  firat,  a  charge 
oh  a  designated  fund.  It  is  required 
by  law  that  it  be  paid,  even  if  the  fund 
fftils.  Should  we  construe  words  in- 
tended M  secure  payment  so  as  to 
taake  thenl  imperil  coihpletfe  payment? 
tie  testator  uses  words  that  make  a 
<dcmonstrative  legacy,  adding  securi'^ 
to  what  would  otherwise  be  a  general 
l6g&cy.  We  cannot  construe  those 
wnrds  /to:  be  less  effective  than  a  gen- 
eral legacy,,  without  defeating  the  tes- 
fator'«  manifest  intention." 

Where  a  testator  made  bequests  of 
specific  sums  to  certain  legatees,  and 
•dded,   "Ttaeee  legacies  I  desire  my 


executors  to  pay  out  of  the  proceeds 
of  a  policy  of  insurance  which  I  have 
effected  on  my  life,"  this  was  held  to 
create  a  demonstrative  legacy.  Cas^ 
caden's  Estate  (1871)  8  Pfaila.  (Pa.) 
582. 

In  Pruner's  Estate  (1908)  222  Ftu 
179,  40  LJt.A.(N.S.)  561,  70  Atl.  1000, 
it  appeared  that  a  testator  bequeathed 
certain  insurance  policies  held  by  him 
as  security  for  a  debt.  The  insurance 
matured,  and  the  testator  received  the 
proceeds  of  the  policies,  which  he  in- 
rested  in  bonds.  In  holding  that  the 
bequest  was  specific,  the  court  said: 
"The  bequest  of  the  'life  insurance 
policies  which  I  hold  on  the  life  of  A. 
G.  Moyer*  is  clearly  specific.  The  add- 
ed  words,  'she  to  pay  the  premiums 
on  the  same  till  they  matuK,'  refers 
to  payments  that  might  become  due 
after  the  policies  passed  by  the  will 
to  the  legatee.  If  they  had  bem  in 
force  at  the  death  of  tbe  testator,  his 
niece  would  have  received  them  free 
of  any  charge  for  premiums  paid  by 
him." 

Where  a  will  directed  that  the  execu- 
tors should  collect  the  insurance  poli- 
cies on  the  life  of  the  testator,  and 
that  from  this  amount  certain  sums 
of  money  should  be  paid  to  named 
legatees,  ft  was  held  that,  since  there 
.were  no  words  in  tbe  will  evincing  an 
intention  to  relieve  the  general  estate 
from  liability  in  case  the  fund  failed, 
the  legacy  was  demonstrative.  White 
v.  White  (1906)  78  S.  C  261,  53  S.  E. 
871 

In  Stevens  ▼.  Fisher  (1887)  144 
Mass.  114,  10  N.  E.  803,  it  appeared 
that  a  testatrix  directed  by  her  will 
that  a  fund  of  $20,000  be  created  from 
the  proceeds  of  certain  insurance  poli- 
cies, with  the  addition  of  a  sufdcient 
.afftovnt  to  make  that  sum  from  her 
other  estate.  She  then  gave  .the 
amount  of  the  fand«  on  certain  condi- 
tions, to  her  brothers.  '  This  bequest, 
taken  in  connection  with  the  other 
provisions  of  the  will  and  its  general 
context,  was  held  to  be  specific,  and 
chargeable  only  on  the  ^0,000  fund. 

/.  Bequest  referring  to  note  or  morigage. 

In  Collar  v.  Gaam  (1918)  —  Colo. 
— y  171  Pac;  63,  the  following  clause 
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appeared  in  the  will  under  review: 
"As  soon  as  possible  after  my  decease 
I  wish  my  niece,  Emily  Collar,  to  hare 
the  note  of  one  thousand  dollars 
<$1,000)  loaned  to  the  I.  0.  0.  F.,  and 
held  by  Charles  D.  Cobb,  turned  over 
to  her;  or,  if  that  canndt  be  done,  I 
will  that  she  shall  receive  the  interest 
thereon  until  the  principal  is  paid  to 
her,  and  when  the  principal  is  paid, 
as  her  bequest  is  the  largest  I  have 
made,  I  will  and  direct  that  she  shall 
turn  over  one  hundred  dollars  (flOO) 
toward  my  funeral  expenses  or  to  the 
expenses  of  administering  my  estate. 
I  pray  my  niece,  Emily  Collar,  to  make 
and  publish  a  last  will  and  testament, 
wherein  the  remainder  of  the  proceeds 
of  said  note,  whether  in  money  or  oth- 
•r  property,  shall  be  bequeathed  and 
devised  to  Drue,  wife  of  my  nephew, 
Horatio  Ames  Collar,  in  the  event  of 
my  niece,  Emily  Collar,  dying  without 
issue  living  at  the  time  of  her  death." 
The  bequest  so  made  was  held  to  be 
demonstrative.  The  court  said :  "Had 
the  language  used  devised  the  note  to 
Miss  Collar  and  stopped  there,  the  be- 
quest would  have  been  specie,  and  be>- 
come  extinguished  by  the  payment  or 
other  disposition  of  the  note  during 
the  lifetime  of  the  testatrix.  Nusly 
T.  Curtis  (1906)  86  Colo.  464,  ILJRJl. 
(N.S.)  592,  118  Am.  St  Rep.  113,  85 
Pac.  846,  10  Ann.  Cas.  1134.  But  such 
is  not  the  case  here.  In  ascertaining 
the  meaning  of  any  portion  of  a  will, 
the  instrument  should  be  considered 
as  a  whole,  and  effect  given  to  all  of  it, 
if  possible."  Collar  v.  Gaarn  (Colo.) 
supra. 

Where  a  sum  of  money  is  given  by 
will,  the  money  to  be  paid  "from  the 
avails  of  notes  and  mortgages,"  the 
gift  is  demonstrative.  Newcomb  v. 
Fitch  (1896)  98  lowa^  175.  67  N.  W. 
687. 

A  bequest  of  $600  "in  bank  notes 
of  the  Bank  of  the  Commonwealth  of 
Kentucky  or  notes  of  the  State  Bank 
of  Kentucky,  out  of  moneys  of  that  de- 
scription now  on  hand,"  etc.,  has  been 
held  to  be  demonstrative.  Smith  v. 
Lampton  (1839)  8  Dana  (Ky.)  69, 
wherein  It  was  said :  "We  concur  with 
the  circuit  judge  in  considering  the 
bequest  as  not  being  a  specific  legacy 


of  tiiatt  kind  which  will  fail  for  want 
of  the  thing  bequeathed,  or  may  be 
adeemed  by  the  testator's  application 
of  it  to  some  other  purpose;  but  as 
being  a  'pecuniary*  'demonstrative' 
legacy,  which,  thou^  it  may  have 
been  so  far  specific  as  not  to  hove  heea 
subject  to  abatement  with  general 
legacies,  was,  nevertheless,  so  far  a 
general  pecuniary  legacy  as  not  to 
fail,  merely  because  the  fund  out  of 
which  it  was  to  be  taken  had  failed, 
or  never  existed." 

It  has  been  held  that  a  gift  by  will 
of  $400  to  a  nephew  of  the  testatrix, 
the  money  to  be  paid  by  assigning  to 
him  a  mortgage  held  by  tht  testatrix 
on  his  farm,  was  a  gift  of  the  mort- 
gage itself,  constituting  a  specific  be- 
quest Wheeler  v.  Wood  (1896)  104 
Midi.  414,  62  N.  W.  577. 

A  gift  of  "$2,000,  $1,000  in  cash  and 
$1,000  due  me  on  a  ceHain  mortgage 
(describing  mortgage)"  is,  to  the  ex- 
tent of  the  part  payable  for  the  mort- 
gage, demonstrative.  Re  Marshall 
(1918)  80  Misc.  1, 141  N.  Y.  Supp.  640. 
wherein  the  court  said:  "The  mere 
devotion  of  a  designated  portion  of 
the  decedent's  estate  to  the  payment 
of  the  legacy,  in  part,  only  makes  the 
legacy,  pro  tanto,  demonstrative." 

In  the  case  of  Re  Bouk  (1913)  80 
Misc.  196,  141  N.  Y.  Snpp.  922.  it  ap- 
peared that  testator  made  a  bequest 
of  '^he  amount  due  on  the  bond  and 
mortgage  I  hold  on  my  mother's  farm," 
and  it  was  held  that  this  was  a  spe- 
cific and  not  a  dononstrative  lesaey. 
The  following  distinction  w{m  made 
by  the  court:  "A  specific  legacy  is  a 
bequest  of  a  specified  part  of  a  tes- 
tator's personal  estate,  as  diatia- 
guished  from  all  others  of  the  aame 
kind.  A  demonstrative  legacy  is  a  bo- 
guest  of  a  certain  sum  of  noaoy, 
stock,  or  the  like,  payable  oat  of  a 
particular  fund  or  security.  A  bo- 
quest  of  the  proceeds  of  a  certain  boai 
and  mortgage  is  specific;  while  the 
bequest  of  $1,600.  payable  out  of  the 
proceeds  of  a  specified  bond  and  meii- 
gage,  ia  a  demonstrative  legacy." 

In  Humphrey  v.  Robinson  (1889)  tt 
Hun,  200,  5  N.  Y.  Supp.  164,  it  ap- 
peared that  the  testator,  among  other 
gifts  to  his  wife,  made  the  followisg 
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bequests:  "I  give  .  .  .  to  my  be- 
loved wife  .  .  .  the  sum  of  fifty 
thousand  dollars  (|50,000),  the  same 
to  be  paid  to  her  ...  by  the  trans- 
fer to  her  of  my  stock  in  the  New  York 
Central  [etc.]  Company  ...  as  far 
as  the  same  will  go  for  that  purpose, 
and  the  residue  in  cash  .  .  .  also 
a  certain  bond  and  mortgage  [de- 
scribing it]  .  .  .  to  secure  the  pay- 
ment of  130,000."  It  was  conceded 
that  the  gift  of  the  $50,000  was,  by  its 
terms,  clearly  a  demonstrative  legacy, 
and  it  was  contended  that  the  later 
gift  of  $80,000  was  also  demonstrative, 
but  it  .was  held  that  this  bequest  was 
specific,  although  the  following  pro- 
visions appeared  in  the  will:  "And 
I  do  hereby  direct  my  executors,  in 
the  event  that  there  should  be,  for 
any  reason,  any  delay  in  payment  to 
her  of  the  amount  hereby  bequeathed, 
to  pay  to  her  for  her  support  and  main- 
tenance the  sum  of  $250  monthly  until 
such  legacies  shall  be  paid  to  her  as 
aforesaid." 

In  Giddings  v.  Seward  (1857)  16 
N.  Y.  365,  the  bequest  was  "of  the  sum 
of  $1,200,  and  interest  on  the  same, 
contained  in  bond  and  mortgage." 
There  was  a  subsequent  provision  that 
the  sum  was  given  to  the  legatee  for 
life,  with  a  limitation  over.  This  was 
held  to  be  a  demonstrative  legacy. 
Selden,  J.,  said :  "There  is  often  great 
difficulty  in  determining,  in  regard  to 
bequests  of  stocks  or  other  securities 
having  a  definite  and  fixed  value, 
whether  the  testator  intended  to  give 
the  specific  security  mentioned  in  the 
will,  or  a  sum  equivalent  to  the  nomi- 
nal amoant  of  such  security.  Inas- 
much, however,  as  the  legacy,  if  spe- 
cific, is  lost  in  case  the  subject  of  it 
is  disposed  of  by  the  testator,  or  is 
extinguished  by  payment  or  other- 
wise in  his  lifetime,  courts,  proceed- 
ing upon  the  presumption  that  the  tes- 
tator intended  a  real  benefit  to  the 
legatee,  incline  to  consider  legacies 
as  general  rather  than  specific,  where 
the  language  of  the  bequest  will  ad- 
mit of  that  construction.  This  reason 
has  a  peculiar  force  in  a  case  like  the 
present,  where  the  legatee  named  ap- 
pears to  be  the  primary  object  of  the 
testatrix's  bounty." 
6  A.L.R.— 87. 


In  Tipton  v.  Tipton  (1860)  1  Coldw. 
(Tenn.)  252,  a  bequest  of  "the  amount 
of  the  following  notes,  Ruth  and  Lil- 
lard's,  $385,"  etc.,  was  held  to  be  a 
specific  bequest  of  the  notes  described. 

In  Gardner  v.  Hatton  (1833)  6  Sim. 
97,  58  Ehg.  Reprint,  530,  a  gift  of  the 
"interest  of  £7,000,  secured  on  mort- 
gage of  an  estate,"  etc.,  was  held  to 
be  specific,  and  not  a  demonstrative 
legacy. 

In  Wheeler  v.  Wood  (1895)  104 
Mich.  414,  62  N.  W.  577,  it  appeared 
that  a  testatrix  made,  inter  alia,  the 
following  bequest:  "I  give  and  be- 
queath to  my  nephew  H.  W.  the  sum 
of  $400,  the  said  $400  to  be  paid  by 
my  executor  assigning  and  transfer- 
ring' to  the  said  H.  W.  a  certain  real 
estate  mortgage,"  etc.  It  appeared 
that  the  mortgage  referred  to  had 
been  previously  taken  by  the  testatrix 
on  the  farm  owned  by  H.  W.  In  the 
administration  of  the  estate,  it  was 
contended  that  the  bequest  was  demon- 
strative, entitling  the  legatee  to  re- 
ceive $400  from  the  general  estate, 
the  mortgage  having  been  discharged 
before  the  death  of  the  testatrix.  But 
it  was  held  that  the  legacy  was  spe- 
cific, being  a  gift  not  of  money  to  be 
paid  from  the  mortgage  as  a  fund,  but 
of  the  mortgage  itself. 

g.  Bequest  referring  to  stock  or  1kmi4. 
1.  {Jenerallif, 

"A  bequest  generally  of  certain 
bonds  and  stocks,  without  further  ex- 
planation, and  without  more  particu- 
larly referring  to  and  marking  the 
corpus  of  the  identical  bonds  and 
stocks,  does  not  amount  to  a  specific 
legacy,  even  though,  at  the  time  of  the 
execution  of  the  will,  the  testator  may 
in  fact  have  been  possessed  of  bonds 
and  stocks  of  that  description,  to  an 
equal  amount  or  more.  ...  At  the 
same  time,  very  slight  changes  in  the 
form  of  the  bequest — ^as,  for  example, 
the  prefix  of  'my* — ^have  been  regarded 
as  suSicient  to  make  the  legacy  spe- 
cific." Douglass  v.  Douglass  (1898) 
13  App.  D.  C.  21. 

In  an  early  case  (Walton  v.  Walton 
(1823)  7  Johns.  Ch,  (N.  Y.)  258,  11 
Am.  Dec.  456)  Chancellor  Kent  said: 
"The  reasoning  on  this  subject  is  that 
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if  the  legacy  is  meant  to  consist  of  the 
security  it  is  specific,  though  the  tes- 
tator begins  by  giving  the  sum  due 
upon  it.  A  legacy  of  a  debt,  unless 
there  is  ground  for  considering  it  a 
legacy  of  money,  and  that  the  security 
is  referred  to  as  the  best  mode  of  pay- 
ing it  out  of  the  assets,  is  as  much 
specific  as  the  legacy  of  a  horse,  or 
any  moveable  chattel  whatever.  If 
the  specific  thing  is  disposed  of  or 
extinguished,  the  legacy  is  gone." 

It  was  said  by  the  court  in  Johnson 
v.  Conover  (1896)  54  N,  J.  Eq.  333,  35 
Atl.  291 :  "Of  all  the  nice  distinctions 
which  have  been  drawn  in  arriving  at 
testamentary  intent,  there  are  none 
finer  than  those  which  have  been 
evolved  by  cases  of  gifts  ,of  money, 
or  of  a  sum  of  money,  coupled  with  the 
words,  'invested  in  securities,'  or  'in 
stocks,'  or  'in  shares,'  or  'in  bonds.' 
Slight  indications  in  other  parts  of 
the  will  are  relied  upon  to  discover 
whether,  by  the  use  of  such  language, 
the  testator  meant  to  give  the  stocks, 
or  securities,  or  bonds,  or  shares  in 
specie,  or  whether  he  merely  meant  to 
give  a  sum  of  money  which  happened 
to  be  invested  in  such  stocks  or  bonds, 
or  were  to  be  so  invested,  and  so  meant 
to  indicate  that  the  sum  of  money 
given  was  to  be  paid  out  of  such  se- 
curities." 

"There  is  a  case,  however  (Jeffreys 
V.  Jeffreys  (1743)  3  Atk.  120,  26  Eng. 
Reprint,  873),  in  which  the  identity  of 
the  amount  of  stock  bequeathed,  with 
the  amount  owned  by  the  testator,  was 
deemed  a  sufficient  ground  for  in- 
ferring an  intention  to  make  the  legacy 
specific;  and  there  is  another  case 
CAvelyn  v.  Ward  (1750)  1  Ves.  Sr.  424, 
27  Eng.  Reprint,  1117),  in  which  the 
mere  circumstance  of  the  testator's 
possessing  more  of  a  certain  species 
of  annuity  than  he  bequeathed  was 
deemed  sufficient  to  justify  the  infer- 
ence of  an  intention  to  bequeath  so 
much  of  the  identical  stock  then  pos- 
sessed. But  these  cases  seem  to  stand 
alone,  and  are  not  sustained  by  the 
current  of  English  and  American  deci- 
sions. The  fact  that  the  testator  has, 
at  the  making  of  his  will,  of  that  which 
is  given  in  quantity  equal  to  or  great- 
er than  the  bequest,  is  ground  of  an 


argument,  and,  combined  with  other 
circumstances,  may  lead  to  the  conclu- 
sion, that  a  specific  legacy  was  intend- 
ed, but,  under  the  authorities  and  the 
established  inclination  of  the  courts 
to  regard  legacies  as  general  rather 
than  specific,  it  cannot  of  itself  change 
the  class  of  legacies  from  general  to 
specific,"  Gilmer  v.  Gilmer  (1868)  42 
Ala.  9. 

In  Dryden  v.  Owings  (1878)  49  Md. 
356,  the  court  construed  a  bequest 
reading  as  follows:  "I  give  and  be- 
queath to  Virginia  M.  Owings  $8,000 
in  state  of  Missouri  bonds."  It  ap- 
peared that  the  testator  had  just 
$8,000  of  such  bonds  at  the  date  of 
his  death.  In  deciding  that  the  be- 
quest was  demonstrative,  the  court 
said:  "The  general  rule  to  be  deduced 
...  is  that  in  a  bequest  generally 
of  stocks,  or  sums  of  money  on  stocks, 
without  further  explanation,  and  with- 
out more  particularly  referring  to  or 
marking  the  corpus  of  the  identical 
stock,  the  fact  that  the  testator  pos- 
sessed such  stock  at  the  time  of  the 
execution  of  the  will  is  not  sufficient 
to  justify  the  court  in  declaring  the 
legacy  to  be  specific.  ...  In  order 
to  constitute  a  specific  legacy,  it  is 
necessary  for  the  testator  to  distin- 
guish or  identify  the  stock  or  thing 
given,  by  saying,  'stock  now  in  my 
possession,'  or  'now  standing  in  my 
name,'  or  some  other  equivalent  ex- 
pression, marking  the  corpus  of  the 
stock  bequeathed,  and  showing  the  tes- 
tator meant  that  identical  stock,  and 
no  other,  should  pass  to  the  legatee. 
Now  in  this  case  there  is  a  general 
bequest  of  $8,000  in  Missouri  state 
bonds,  but  there  is  no  explanation  or 
further  expression  or  reference  show- 
ing the  testator  meant  to  give  to  the 
legatee  the  identical  bonds  in  his  pos- 
session. So  tested  by  the  general  rules 
of  construction  recognized  and  adopt- 
ed by  the  adjudged  cases,  we  are 
obliged  to  say  the  bequest  to  the  ap- 
pellee is  not  a  specific  legacy." 

A  provision  in  a  will  which  reads. 
"I  give  .  .  .  $2,000  of  the  south 
ward  loan  of  Chester,  Pennsylvania," 
has  been  held  to  create  a  demon- 
strative legacy,  in  a  case  where  it 
appeared  that  the  bonds  had  been  col- 
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lected  before  the  death  of  the  testa- 
trix. Ives  V.  Canby  (1891)  48  Fed. 
718,  wherein  the  court  said :  "Had  the 
legacy  of  the  plaintiff  been  restricted 
to  $2,000  'of  my  south  ward  loan  of 
Chester,'  or  had  the  testatrix  given 
$2,000  of  the  debt  belonging  to  her 
on  one  of  the  bonds  in  her  possession 
at  the  date  of  her  will,  particularly 
describing  the  bond  by  number  and 
date,  showing  that  she  intended  to  give 
to  the  plaintiff  that  amount  of  a  speci- 
fied debt,  a  different  case  would  have 
been  presented ;  but,  in  the  absence  of 
any  such  expressed  or  implied  inten- 
tion to  make  this  a  specific  legacy,  it 
must,  under  the  rules  established  for 
the  construction  of  similar  bequests, 
be  held  to  be  a  demonstrative  legacy, 
and  payable  out  of  the  assets  of  her 
estate." 

Where  a  will  directed  that  $20,000 
in  United  States  bonds  and  other  sums 
in  like  bonds  should  be  give^  to  named 
legatees,  the  gifts  were  held  to  be 
demonstrative.  Apple's  Estate  (1885) 
66  Cal.  432,  6  Pac,  7. 

Where  it  appeared  that  a  testator 
in  his  will  recited  a  desire  to  provide 
liberally  for  a  cousin  during  her  life, 
directing  his  executors  to  buy  a  mort- 
gage on  her  home,  and  to  make  im- 
provements thereon,  and  authorizing 
them,  in  order  to  effect  this  purpose, 
to  sell  certain  mining  stocks,  and  fur- 
ther providing  that,  if  the  home  should 
have  been  sold,  she'should  receive  the 
profits  from  certain  shares  of  stock, 
it  was  held  that,  the  contingency  not 
having  occurred,  the  bequest  was  not 
a  specific  gift  of  any  particular  shares, 
but  a  charge  on  the  general  estate  of 
the  testator.  It  is  thus  in  effect  de- 
clared to  be  a  demonstrative  legacy, 
being  a  gift  of  a  certain  sum,  with  the 
source  of  payment  named,  yet  not  a 
gift  of  the  fund  itself,  nor  solely  de- 
pendent on  the  fund  as  a  source  of 
payment.  School  Dist.  v.  Internation- 
al Trust  Co,  (1915)  59  Colo.  486,  149 
Pac.  620. 

In  Canton's  Succession  (1918)  — 
La.  — ,  80  So.  218,  there  was  involved 
the  following  bequests:  "I  leave  to 
.  .  .  $11,000,  represented  by  bonds 
of  Louisiana  fours  and  bonds  of  New 
Orleans  City  Railway  &  Light  Com- 


pany, and  will  be  found  in  sealed  en- 
velop bearing  inscription  in  her  name 
in  a  box  at  Whitney  Central  National 
Bank."  It  was  held  that  this  was  not 
a  specific  legacy,  although  it  appeared 
from  the  whole  will  that  the  testatrix 
intended  that  the  legatee  should  have 
$11,000  in  bonds. 

In  White  v.  Winchester  (1827)  6 
Pick.  (Mass.)  48,  it  appeared  that  a 
will  directed  the  executors  to  appro- 
priate the  income  of  twenty-seven 
shares  of  stock  in  one  bank,  ten  and 
one  half  in  another,  and  fifteen  in  an 
insurance  company,  towards  the  sup- 
port of  schools  in  a  certain  district. 
At  the  date  of  the  will  the  testator 
had  the  exact  number  of  shares  named 
in  each  company,  but  before  his  death 
he  had  disposed  of  a  part  of  the 
shares,  and  the  question  arose  whether 
they  were  general,  the  fund  for  their 
payment  being  demonstrative  merely 
as  security,  or  primarily  burdened 
with  the  gift.  After  a  review  of  sev- 
eral cases  decided  on  similar  facts,  the 
court  declared  the  gift  to  be  specific. 
The  decision  in  this  case  was  based 
entirely  on  the  presumed  intention  of 
the  testator  as  evinced  by  the  will  and 
surrounding  circumstances,  the  court 
saying  arguendo :  "Whether  these, 
and  other  cases,  can  be  fully  recon- 
ciled or  not,  they  certainly  all  agree 
as  to  one  point,  namely,  that  when 
the  question  is  whether  a  legacy  is 
specific  or  pecuniary,  it  must  be  de- 
cided by  the  apparent  intention  of  the 
testator.  Now  when  one  by  his  will 
gives  a  certain  amount  of  stock,  or 
the  income  of  stock,  in  a  particular 
bank  or  other  corporation,  and  at  the 
time  of  making  the  will  he  is  owner 
of  the  exact  amount  of  stock  given,  the 
presumption  is  strong  that  he  intend- 
ed to  give  the  stock  of  which  he  was 
the  owner.  Such  is  the  case  under 
consideration.  The  testator  was  the 
owner  of  the  exact  amount  of  stock 
described  in  the  will,  and  we  must  un- 
derstand, nothing  in  the  language  of 
the  will  appearing  to  the  contrary,  that 
it  .was  the  income  of  this  particular 
stock  which  he  intended  to  appropriate 
for  the  use  of  schools.  The  provision 
made  in  case  either  of  the  companies 
should  be  dissolved  confirms  this  con- 
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struction,  and  there  is  nothing  in  the 
language  of  any  part  of  the  will  which 
renders  it  doubtful.  This-  legacy, 
therefore,  must  bo  considered  as  spe- 
cific and  not  pecuniary." 

Where  a  testator  directed  in  his  will 
that  his  executors  should  sell  such  por- 
tion of  his  "bank  and  other  stock"  as 
shall  produce  the  sum  of  |27,500,  and 
pay  therefrom  $3,750  to  each  of  his 
two  sons,  it  was  held  that  a  demonstra- 
tive legacy  was  credited.  Dugan  v. 
Hollins  (1857)  11  Md.  41. 

In  Capron  v.  Capron  (1887)  6  Mack- 
ey  (D.  C.)  340,  it  was  held  in  effect 
that  a  bequest  by  a  testator,  own- 
ing, at  the  date  of  his  will,  $12,800  in 
government  bonds,  of  $21,000  of  such 
bonds,  was  a  demonstrative  legacy, 
and  the  legatee  was  allowed  to  take 
the  amount  specified  out  of  the  gen- 
eral estate,  the  testator  having  dis- 
posed of  all  the  bonds  before  his  death. 
The  court,  in  reaching  this  decision, 
said:  "The  law  seems  to  be  very 
clear  that  when  a  testator  bequeaths 
'my  government  bonds,'  'my  consols,' 
etc.,  the  legacy  is  specific;  and  if  the 
testator  disposes  of  them  in  his  life- 
time, the  legacy  becomes  inoperative 
as  to  those.  On  the  other  hand,  if  the 
will  bequeaths  government  bonds  or 
consols,  that  is  a  pecuniary  legacy.  If 
it  bequeaths  $10,000  of  consols  or 
bonds  of  any  description,  that  means 
that  that  property  is  to  be  provided 
for  out  of  the  estate,  by  the  applica- 
tion of  so  much  money  as  may  be  nec- 
essary to  do  it.  It  is  to  be  remarked 
that  this  interpretation  of  the  legacy 
is  not  affected  by  the  fact  that,  at  the 
time,  the  testator  owned  the  very  kind 
qf  securities  he  speaks  of.  It  is  a  di- 
rection that  out  of  his  estate,  whether 
he  owns  the  securities  at  the  time  or 
not,  it  shall  be  provided  for  by  the 
moneys  that  he  leaves.  Of  course,  if 
he  has  securities,  they  can  be  applied ; 
if  not,  money  may  be  applied  to  the 
purchase  of  them.  It  does  not  make 
any  difference  whether  he  had  the 
securities  at  the  time  of  making  the 
will,  or  acquired  them  between  that 
time  and  the  date  of  his  death,  or  nev- 
er had  them  at  all.  ...  Of  course 
the  case  would  be  still  stronger  if  the 
testator  did  not  own   the   securities 


described  and  which  he  undertakes  to 
bequeath;  and  that  consideration  is 
applicable  to  the  case,  because  the  tes- 
tator, at  the  time  the  will  was  exe- 
cuted, owned  $12,800  of  government 
bonds,  and  undertook  to  dispose  of 
$21,000  and  odd." 

In  Douglass  v.  Douglass  (1898)  13 
App.  D.  C.  21,  the  following  item  ap- 
peared in  the  will  under  considera- 
tion: "Third,  I  give  and  bequeath  to 
the  said  Helen  Douglass  $10,000  in 
registered  United  States  bonds,  and 
$10,000  in  lawful  money,  the  latter  to 
be  derived  from  my  other  property 
not  mentioned  in  the  foregoing."  The 
court,  holding  that  the  gift  was  spe- 
cific and  not  demonstrative,  said: 
"Looking,  then,  as  we  must,  to  the 
'four  corners'  of  this  will  for  the  in- 
tention of  the  testator  in  respect  of 
the  nature  of  this  legacy,  we  eiitirely 
agree  with  the  learned  justice  who 
rendered  the  decree  appealed  from 
that  it  must  be  declared  to  be  specific. 
.  .  .  Had  he  prefixed  the  signifi- 
cant word  'my*  to  this  clause,  there 
would  be  no  reasonable  doubt  of  his 
intention  to  make  the  legacy  specific 
Not  having  used  that  word,  which  is 
found  naturally  in  the  preceding  de- 
vises and  bequests,  it  is  argued  with 
plausibility  that  its  omission  evinces 
a  change  of  the  intention  from  specific 
to  general  or  demonstrative.  Conced- 
ing that  the  word  'registered,'  as  de- 
scriptive of  the  bonds,  would  not  nec- 
essarily render  the  legacy  specific,  and 
giving  due  weight  to  the  omission  of 
the  specially  descriptive  'my,'  still,  in 
our  opinion,  an  intention  to  make  the 
legacy  specific  appears  from  the  im- 
mediately succeeding  additional  be- 
quest of  another  $10,000  'in  lawful 
money.'  Then,  as  if  to  render  this  in- 
dication of  intention  clear,  the  testator 
adds  the  remaining  words  of  the  sen- 
tence :  "The  latter  to  be  derived  from 
my  other  property  not  mentioned  in 
the  foregoing;'  that  is  to  say,  from 
property  not  before  specifically  be- 
queathed. Rejecting  these  last  words, 
even,  the  separation  of  the  two  be- 
quests into  the  bonds  which  he  then 
possessed,  on  the  one  hand,  and  into 
money,  on  the  other,  considered  in 
connection  with  the  general  scheme  of 
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the  will,  would,  as  intimated  above,  be 
sufficient  of  itself  to  indicate  the  in- 
tention to  make  the  first  one  specific. 
In  a  well-considered  decision  of  the 
supreme  judicial  court  of  Massachu- 
setts, substantially  similar  words  of 
separation  in  a  bequest  of  stocks  and 
money  were  resrarded  as  having  an 
important  effect  upon  the  construc- 
tion of  the  wilL  After  referring  to 
the  language  of  the  testator  in  several 
of  the  items  making  bequests,  the 
court  said:  'But  in  the  first  and  in 
the  second  items  of  the  will,  he  makes 
to  the  same  legatees  bequests  both  of 
stocks  and  of  money,  a  fact  much  re- 
lied on  by  Lord  Chancellor  Cairns  in 
Kermode  ▼.  MacDonald  (1868)  L.  R. 
3  Oh.  (Bng.)  684,  37  L.  J.  Ch.  N.  S. 
879,  19  L.  T.  N.  S.  179,  17  Week.  Rep. 
4,  as  showing  that  the  legacy  of  a  sum 
invested  in  stocks  was  specific'  Met- 
ealf  V.  Framingham  (1880)  128  Mass. 
872." 

Where  a  will  directed  that  the  stock 
which  the  testator  had  in  a  bank  be 
sold,  and  the  proceeds  divided  between 
certain  named  legatees,  it  was  held 
that  the  bequest  was  not  merely  de- 
monstrative, but  specific.  Re  Zeile 
(1887)  74  Cal.  125,  15  Pac,  455. 

In  Johnson  v.  Conover  (1896)  64  N. 
J.  Eq.  333,  35  Atl.  291,  affirmed  with- 
out opinion  in  (1897)  55  N.  J.  Eq.  592, 
39  Atl.  1114,  a  bequest  of  "|8,000  in- 
vested in  stocks,  the  interest  where- 
of to  be  paid  to  her  (testator's  wife) 
during  life,"  was  held  to  be  demon- 
strative. 'The  court  said:  "Looking 
at  the  form  of  words  employed  in  mak- 
ing the  present  bequest,  and  at  the 
whole  face  of  the  will,  it  is  difficult 
to  say  whether  the  testator  meant  to 
give  absolutely  the  sum  of  $8,000,  or 
to  give  the  stocks  and  bonds  of  the 
nominal  value  of  $8,000.  It  is  to  be 
remarked,  however,  that  if  he  had  in- 
tended to  make  a  specific  gift  of  the 
stock  and  the  bonds  it  would  have 
been  easy  for  him  to  have  given  them 
by  name.  But  by  employing  the  words 
'the  sum  of  $8,000,'  in  the  first  clause, 
and  by  repeating  it  in  the  succeeding 
clause,  he  has  left  it  doubtful  whether 
his  intention  was  not  to  give  the  sum 
of  $8,000,  which  happened  at  that  time 
to   be   invested  in  what  he  termed 


'stocks.'  It  is  probable  that  he  had 
no  notion  that,  in  case  of  the  fluctua- 
tion in  the  value  of  stocks,  or  from  any 
reason,  it  should  become  politic  to 
change  these  securities,  the  gift  would 
thereby  become  extinguished.  I  shall, 
therefore,  lean  towards  that  construc- 
tion which  prevents  ademption,  and 
hold  this  to  be  a  demonstrative  leg- 
acy." 

In  a  New  York  case  it  appeared  that 
a  testator  gave  to  one  legatee,  "the 
sum  of  $3,000  in  government  bonds," 
to  another  the  same  amount,  and  to  a 
third  "$1,500  in  government  bonds." 
It  appeared  that  at  the  time  of  mak- 
ing the  will  the  testator  had  an  amount 
in  government  bonds  equal  to  the 
total  of  the  above  bequests,  but  it  was 
held  that  this  fact  and  the  words  of 
the  will  did  not  make  the  gifts  spe- 
cific, but  that  they  were  general  lega- 
cies. The  court,  however,  in  its  opin- 
ion, seems  to  confuse  the  elements  of 
a  demonstrative  legacy,  considering  it 
primarily  as  in  the  nature  of  a  specific 
legacy,  rather  than  general.  It  was  in 
fact  not  necessary  to  distinguish  de- 
monstrative and  general  legacies  in 
this  case,  but  the  court  said:  "The 
legacies  in  question  are  not  specific, 
for  the  reason  that  they  are  primarily 
gifts  of  money,  and  also  because  the 
government  bonds  are  not  stated  in 
the  will  to  be  a  portion  of  the  testa- 
tor's estate.  'Unless  the  language 
describes,  points  out,  and  identifies  tho 
particular  thing  given  as  a  part  of  the 
testator's  estate,  distinguishing  it 
from  all  other  things  of  the  same  kind, 
then  it  is  not  specific.  Although  the 
testator  may,  at  the  time  of  executing 
the  will,  have  an  article  or  articles  of 
the  same  kind  as  that  which  he  pur- 
ports to  give,  still,  unless  his  language 
is  sufficient  to  refer  to,  designate,  and 
identify  the  very  article  itself  as  form- 
ing a  part  of  his  estate,  which  he 
thereby  gives,  the  legacy  is  not  spe- 
cific, but  general.  Under  these  cir- 
cumstances the  word  "my"  is  often 
operative  in  identifying  the  article.* 
3  Pom.  Eq.  Jur.  §  1130,  notes  1  and  3. 
...  In  the  case  before  us  we  have 
gifts  of  money  in  government  bonds. 
This  language  is  not  sufficient  to  make 
these  legacies  demonstrative,  for  the 
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reason  that  it  is  not  pointed  out  in  the 
will  that  the  money  is  to  be  taken  out 
of  any  particular  fund  belonging  to 
the  estate.  This  latter  qualification 
is  an  essential  element  of  a  demonstra- 
tive legacy.  3  Pom.  Eq.  Jur.  §  1133. 
The  clear  meaning  of  the  will  is  that 
the  money  given  is  to  be  used  in  ob- 
taining bonds,  and  then  to  be  delivered 
in  the  manner  provided  in  the  will. 
Undoubtedly,  the  legatees,  being  of 
full  age,  could  receive  the  money  in 
place  of  the  bonds."  Re  Van  Vliet 
(1893)  5  Misc.  169,  25  N.  Y.  Supp.  722. 

In  Walton  v,  Walton  (1823)  7  Johns. 
(N.  Y.)  258,  11  Am.  Dec.  456,  it  ap- 
peared that  a  testator  bequeathed  to 
his  nephew  as  follows :  "All  my  right, 
interest  and  property  in  thirty  shares 
which  I  own  in  the  Bank  of  the  United 
States  and  in  four  shares  which  I  own 
in  the  companies  of  the  Northern  & 
Western  Inland  Lock  Navigation."  It 
was  held  that  the  bequest  was  not 
demonstrative,  but  specific. 

In  the  case  of  Re  Newman  (1886)  4 
Dem.  (N.  Y.)  65,  it  appeared  that  a 
testator,  when  he  died,  was  the  owner 
of  only  $4,000  in  government  bonds. 
By  his  will  he  gave  to  several  legatees 
certain  named  sums  "in  government 
bonds,"  the  sums  so  given  amounting 
to  15,000,  and  it  was  held  that  these 
gifts  were  not  specific,  nor  demonstra- 
tive, but  general  legacies.  The  court 
distinguished  these  gifts  from  similar 
bequests  appearing  in  other  cases,  as 
follows:  "The  testator  left  govern- 
ment bonds  to  the  amount,  at  par,  of 
only  |4,000,  and  there  are  not  sufficient 
assets  to  pay  all  the  legacies.  Those 
to  the  daughter-in-law  and  the  three 
nephews,  of  sums  of  money  'in  govern- 
ment bonds,'  possibly  were  so  given  by 
the  testator  under  the  erroneous  sup- 
position that  the  amount,  at  par,  which 
he  had,  was  $5,000.  However  that  may 
be,  the  legacies  'in  government  bonds' 
are  not  specific  (Tifft  v.  Porter  (1858) 
8  N.  Y.  516) ;  nor  are  they  demonstra- 
tive, because  not  directed  to  be  paid 
out  of  any  particular  fund,  as  was 
done  in  the  cases  of  Giddings  v.  Sew- 
ard (1857)  16  N.  Y.  365  and  Newton 
V.  Standley  (1863)  28  N.  Y.  61;  nor 
out  of  any  specified  portion  of  his  as- 
sets.    The  case  of  Pierrepont  v.  Ed- 


wards (1862)  25  N.  Y.  128,  cited  by 
the  executor,  carries  the  definition  of 
what  is  a  demonstrative  legacy,  by  a 
divided  court,  to  its  extreme  verge; 
still,  it  was  there  held  to  be  such.  But 
here  the  legacies  are  not  specific,  nor 
are  they  demonstrative.  The  testator 
does  not  bequeath  his  government 
bonds,  nor  does  he  make  the  legacies 
payable  out  of  them.  He  simply  gives 
general  legacies  of  money,  payable  in 
a  certain  manner.  The  effect  would 
have  been  the  same  if  he  had  directed 
them  to  be  paid  in  gold  coin,  in  green- 
backs, in  bonds  and  mortgage,  in  cat- 
tle, sheep,  or  horses.  All  are  nothing 
more  than  general  legacies." 

In  Tifft  v.  Porter  (N.  Y.)  supra,  it 
was  held  that  a  gift  of  860  shares  of 
Cayuga  County  Bank  Stock,  120  shares 
to  one  legatee  and  240  to  another,  were 
demonstrative  and  not  specific  leg- 
acies, although  it  appeared  that  at  the 
date  of  the  will  the  testator  was  the 
owner  of  exactly  860  shares  of  such 
stock.  The  court  said:  "In  those 
cases  in  which  legacies  of  stocks  or 
shares  in  public  funds  have  been  held 
to  be  specific,  some  expression  has 
been  found  from  which  an  intention  to 
make  the  bequest  of  the  particular 
shares  of  stock  could  be  inferred. 
Where,  for  instance,  the  testator  has 
used  such  language  as  'my  shares,'  or 
any  other  equivalent  designation,  it 
has  been  held  sufficient.  But  the  mere 
possession  by  the  testator,  at  the  date 
of  his  will,  of  stock  of  equal  or  larger 
amount  than  the  legacy,  will  not  of 
itself  make  the  bequest  specific." 

In  Re  Phillips  (1919)  108  Misc.  413, 
177  N.  Y.  Supp.  663,  where  corporate 
stock  was  bequeathed  in  trust  with 
directions  to  the  trustees  to  sell  the 
stock  at  the  end  of  the  ten  years  and 
to  pay  certain  sums  out  of  the  pro- 
ceeds to  specific  persons,  the  latter 
were  held  not  to  be  demonstrative  leg- 
acies, and  consequently,  the  fund  out 
of  which  they  were  to  be  paid  having 
failed  because  the  trust  was  invalid, 
the  legacies  also  failed.  The  court 
said  that  there  are  two  elements  in  a 
demonstrative  legacy:  (1)  A  bequest 
in  the  nature  of  a  general  legacy ;  and 
(2)  the  pointing  to  a  fund  out  of 
which  the  payment  is  to  be  made,  par- 
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taking  of  the  character  of  a  specific 
legacy,  and  that  only  the  second  of  the 
elements  was  present  in  the  instant 
case. 

Where  a  testator  by  will  gave  to 
legatees  certain  pecuniary  sums  out  of 
bonds  due  the  testator  by  sundry  par- 
ties, and  the  funds  on  deposit  in  a 
certain  savings  bank,  the  gifts  were 
held  to  be  demonstrative  legacies. 
Alsop  V.  Bowers  (1877)  76  N.  C.  168. 

In  Baptist  Female  University  v. 
Borden  (1903)  132  N.  C.  476,  44  S.  E. 
47,  it  was  held  that  a  bequest  to  cer- 
tain named  legatees  of-  specified  sums 
of  money,  to  be  paid  by  "turning  over 
any  of  my  bonds,  stocks  .  .  ."  etc., 
"at  their  market  value,  and  if  these  are 
not  sufficient  then  the  balance  .  .  . 
to  be  paid  in  money,"  was  demonstra- 
tive. 

A  bequest  of  "?1,000  of  the  United 
States  6  per  cent  stock  of  the  year  of 
1812,  standing  in  my  name  in  the  loan 
office,  Penn'a,  as  per  certificate  No. 
269,"  has  been  held  to  create  a  specific 
legacy,  being  a  gift  of  the  corpus  of 
the  stock,  and  not  a  gift  of  money  out 
of  the  stock.  Ludlam's  Estate  (1850) 
13  Pa.  188,  affirming  (1845)  8  Clark, 
832. 

In  the  case  of  Eckfeldt's  Estate 
(1879)  13  Phila.  (Pa.)  202,  7  W.  N.  C. 
19,  it  appeared  that  the  bequest  was 
of  "Hen  shares  of  Germantown  & 
Norristown  Railroad  stock,"  the  tes- 
tatrix at  her  death  owning  a  large 
number  of  shares  of  such  stock.  This 
bequest  was  held  to  be  general  merely, 
and  not  demonstrative  or  specific,  the 
court  saying:  "That  the  legacy  is  of 
a  part  only  of  a  larger  number  of 
shares  of  stock  belonging  to  the  tes- 
tator is  not  sufficient,  ipso  facto,  to 
prevent  it  from  being  specific.  .  .  . 
Such  a  legacy  may  be  either  specific 
or  general,  according  to  the  circum- 
stances. It  is  never  demonstrative;  a 
demonstrative  legacy  is  always  pecu- 
niary, differing,  however,  from  an  or- 
dinary legacy  in  being  referred  to  a 
particular  fund  or  source  of  payment." 

In  Boykin  v.  Boykin  (1884)  21  S.  C. 
518,  a  provision  in  a  will  which  read: 
"I  give  and  bequeath  $2,000  in  6  per 
cent  stocks  of  the  state  of  South  Car- 
olina," was  held  to  create  a  demonstra- 


tive legacy.  It  did  not  appear  in  that 
case  whether  the  testator  owned  any 
such  stocks  at  the  date  of  the  will,  but 
it  was  said  in  the  opinion  that  if  he 
had  it  would  have  made  no  difference 
in  the  interpretation  of  the  bequest. 

In  Wheeler  v.  Hartshorn  (1876)  40 
Wis.  83,  it  appeared  that  a  testator 
owned  United  States  bonds,  railroad 
bonds,  and  various  other  securities 
and  cash  assets,  such  personalty  being 
of  a  nominal  value  of  $101,444,  but  ap- 
praised at  only  $53,529.  By  his  will 
he  made  a  bequest  of  "$8,000  in  bonds 
or  notes  secured  by  mortgage,"  and 
similar  bequests  to  other  legatees.  It 
was  held  that  such  bequests  were 
demonstrative. 

In  Rote  V.  Warner  (1899)  17  Ohio 
C.  C.  342,  9  Ohio  C.  D.  536,  there  was 
construed  a  bequest  of  $10,000  pay- 
able as  follows:  "Twenty  shares  of 
the  capital  stock'  of  the  First  National 
Bank  of  Painesville,  Ohio,  at  $2,000. 
One  thousand  dollars  in  Lake  Shore 
&  Michigan  Southern  Railroad  Com- 
pany at  par  $1,000.  Seven  thousand 
dollars  in  money  or  in  good  well-se- 
cured notes."  The  court  decided  that 
the  bequest  of  the  $1,000  payable  in 
the  railroad  securities  was  a  demon- 
strative legacy,  saying:  "The  bequest 
in  this  case  is  the  sum  of  $10,000. 
The  main  or  ruling  idea  of  the 
testator  is  the  amount,  and  if  the  tes- 
tator, at  the  time  of  his  death,  did  not 
own  $1,000  in  Lake  Shore  &  Michigan 
Southern  Railway  Company  (bonds  or 
stocks) — something  filling  the  descrip- 
tion— the  same  will  be  fully  satisfied 
by  the  payment  of  $1,000  out  of  the 
residuum  by  tJie  executors,  and  this  we 
hold  to  be  true  construction  of  this 
item." 

Where  it  appeared  that  a  testator 
owned  1,830  shares  of  preferred  stock 
in  a  corporation,  and  in  his  will  made 
bequests  of  a  specific  number  of  such 
shares,  and  later  revoked  a  bequest  of 
a  certain  number  to  a  sister,  assigning 
as  a  reason  that  he  had  already  trans- 
ferred such  shares  to  her,  it  was  held 
that  the  bequests  were  demonstrative, 
since  the  will,  taken  as  a  whole, 
evinced  an  intention  by  the  testator 
that  the  legacies  should  be  paid,  al- 
though the  fund  pointed  out  for  their 
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payment  should  be  changed  or  become 
extinct.  Spinney  v.  Eaton  (1913)  111 
Me.  1,  46  L.R,A.(N.S.)  535,  87  Atl.  378. 

In  Davies  v.  Fowler  (1873)  L.  R.  16 
Eq.  (Eng.)  308,  43  L.  J.  Ch.  N.  S.  90, 
29  L.  T.  N.  S.  285,  it  appeared  that  a 
testatrix  had  the  power  of  appoint- 
ment over  a  certain  fund  invested  in 
government  stock.  By  her  will  she 
gave  specified  sums  of  such  trust 
funds  to  certain  legatees.  It  was  held 
that  these  gifts  were  specific. 

In  Gillaume  v.  Adderley  (1808)  15 
Ves.  Jr.  384,  33  Eng.  Reprint,  799,  a 
legacy  of  £5,000  sterling  or  60,000  cur- 
rent rupees,"  and  later  referred  to  In 
the  will  as  "now  vested  in"  the  East 
India  Company's  bonds,  and  mentioned 
later  as  "the  said  sum  of  £5,000  sterl- 
ing," was  held  to  be  demonstrative. 
This  decision  was  based  on  the  man- 
ifest intention  of  the  testator,  and  the 
opinion  was  strengthened  by  the  fact 
that  the  testator,  being  the  father  of 
the  legatee  and  placing  himself  in  loco 
parentis,  intended  that  she  should  take 
at  all  events. 

Where  a  testator  bequeathed  the 
dividends  of  his  American  bonds 
which  should  be  due  to  him  at  the  time 
of  his  decease,  for  the  purpose  of  the 
payment  of  the  arrears  of  allowances 
to  his  daughters,  the  bequest  was  held 
to  be  specific,  and  not  demonstrative. 
Ricketts  v.  Harling  (1871)  23  L.  T.  N. 
S.  (Eng.)  760. 

In  Harper  v.  Bibb  (1872)  47  Ala. 
647,  it  appeared  that  the  testator  by 
his  will  made  a  gift  of  certain  sums 
to  be  paid  out  of  Confederate  states 
bonds,  or  other  notes  which  he  held. 
Neither  of  these  funds  existed  at  the 
testator's  death,  and  the  issue  arose  on 
the  right  of  the  legatees  to  have  their 
gifts  satisfied  out  of  the  general  assets 
of  the  estate.  And  it  was  held  that 
they  were  general  legacies,  not  defeat- 
ed by  a  failure  of  the  designated 
funds.  The  court  observed  the  dis- 
tinction between  general,  specific,  and 
demonstrative  legacies,  but  declared 
that  for  the  purposes  of  this  case  it 
was  immaterial  whether  the  legacies 
were  considered  as  general,  merely,  or 
demonstrative;  that  the  right  to  have 
the  legacy  paid  notwithstanding  the 
failure  of  the  designated  fund  was  en- 


tirely dependent  on  the  will  of  the  tes- 
tator, and  not  on  technical  rules  of 
construction.  The  doctrine  wac  reit- 
erated that  it  is  not  the  classification 
of  a  legacy  that  gives  it  certain  in- 
cidents, but  it  is  classified  because  of 
those  incidents,  which  are  given  by  the 
testator  as  his  desire  in  the  will. 

In  Re  Sayer  (1884)  53  L.  J.  Ch.  N. 
S.  (Eng.)  832,  50  L.  T.  N.  S.  616,  it 
appeared  that  a  testatrix  bequeathed 
to  her  trustees  the  sum  of  £1,500  then 
invested  in  the  B.  B.  &  C.  J.  R.  Co.,  in 
trust  for  her  brother,  and  on  certain 
conditions  she  bequeathed  to  the  trus- 
tees of  a  certain  charity  £500,  part  of 
the  above-described  stock.  At  the  date 
of  her  will  the  testatrix  was  possessed 
of  £1,900  of  the  aforesaid  stock,  but 
none  at  the  date  of  her  death,  and  it 
was  held  that  the  gift  to  the  charity 
was  specific  and  not  demonstrative. 

In  Gilmer  v.  Gilmer  (1868)  42  Ala. 
9,  several  bequests  of  certain  sums  of 
money  "in  Confederate  states  bonds" 
were  held  to  be  general,  and  not 
demonstrative  or  specific.  They  were 
declared  to  be  merely  gifts,  with  the 
manner  and  form  of  payment  designat- 
ed, and  not  the  source  of  payment. 
And  it  was  said  to  be  immaterial  in 
this  instance  whether  the  testator  was 
the  owner  of  more  or  less,  or  an  equal 
amount,  of  such  bonds  at  the  date  of 
his  will  or  at  the  time  of  his  death. 
In  the  same  case  it  was  held  that  a 
legacy  of  certain  railroad  bonds  which 
the  testator  described  was  specific, 
while  a  "legacy  of  $6,000  in  railroad 
bonds"  was  generaL 

In  Olcott  V.  Ossowski  (1901)  34 
Misc.  876,  69  N.  Y.  Supp.  917,  it  ap- 
peared that  a  bequest  was  made  in  the 
following  words,  "I  give  |9,000  to  Ma- 
ria Uppenkamp  .  .  .  which  are  in- 
vested as  follows,"  a  list  of  securities 
being  then  set  forth.  This  legacy  was 
construed  to  be  demonstrative. 

In  Re  Pratt  [1894]  1  Ch.  (Eng.)  491, 
63  L.  J.  Ch.  N.  S.  484,  8  Reports,  601, 
70  L.  T.  N.  S.  489,  it  appeared  that  the 
bequest  was  of  £8,000  invested  in  2i 
per  cent  consols  and  other  like  be- 
quests, the  testatrix  thus  attempting 
to  dispose  of  a  total  of  £2,300  consols, 
when  she  was  in  fact  possessed  of  only 
£8,000.     The  question   in   issue  was 
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whether  the  jp.tt  was  specific  or  demon- 
strative. Judge  North,  after  a  review 
of  many  cases,  held  tiiat  this  was  a 
specific  bequest  of  the  consols. 

It  has  been  held  that  a  bequest  of 
£6,000  consols,  followed  by  a  provision 
that,  if  the  testatrix  should  not  have 
enough  stock  standing  in  her  name  to 
satisfy  the  legacy,  her  executors 
should  purchase  enough  out  of  her 
residuary  estate  to  make  up  the  defi- 
ciency, was  a  specific  and  not  a  demon- 
strative legacy.  The  court  said: 
"Although  a  mere  gift  of  a  certain  sum 
of  stock,  as  in  the  first  part  of  this 
bequest,  did  not  alone  make  the  legacy 
specific,  yet  a  gift  of  a  sum  of  stock,, 
with  a  direction  that,  if  the  stock 
should  not  be  in  existence,  the  legatee 
should  have  an  equivalent  sum  of 
money,  or,  as  in  this  case,  that  the  de- 
fi^riency  in  the  sum  bequeathed  should 
be  made  up,  pointed  to  the  consequence 
that,  on  a  failure  of  the  stock,  in  the 
absence  of  any  provision  for  that 
event,  the  legatee  would  either  wholly 
or  in  part  have  lost  the  benefit  of  the 
gift"  Townsend  v.  Martin  (1849)  7 
Hare,  471,  68  Eng.  Reprint,  194. 

The  basis  on  which  a  substitution- 
ary gift  is  held  to  be  specific  is  ex- 
plained in  Fontaine  v.  Tyler  (1821)  9 
Price,  94,  147  Eng.  Reprint,  S2,  thus: 
"A  gift  of  all  the  horses  which  I  may 
have  in  my  stable  at  the  time  of  my 
deatii,  would  be  specific.  And  so  it 
would  equally  be,  if  it  were  provided 
that  in  case  they  died  the  legatee  was 
to  be  paid  a  sum  of  money,  or  be  given 
some  other  specific  thing." 

In  Hosking  v.  Nicholls  (1842)  1 
Younge  &  C.  Ch.  Cas.  478,  62  Eng.  Re- 
print, 979,  it  appeared  that  a  testator 
bequeathed  the  sum  of  £4,000  capital 
stock  in  the  3  per  cent  Consolidated 
Bank  annuities,  or  in  whatever  gov- 
ernment funds  the  same  should  be 
invested.  It  was  further  directed  by 
the  will  that  the.  executors  to  whom 
the  legacy  was  bequeathed  in  trust 
should  transfer  the  said  capital  stock 
to  the  designated  legatees.  At  the 
time  of  the  testator's  death  there  was 
standing  in  his  name  £4,100  stock  of 
the  above  description.  It  was  said  by 
the  Vice  Chancellor,  in  declaring  such 
a  bequest  to  be  specific  and  not  merely 


demonstrative:  "The  question  is 
whether  this  legacy  is  merely  demon- 
strative or  specific.  It  has  always 
been  held  that  a  legacy  of  stock  out 
of  stock  is  specific,  being  the  gift  of 
a  part  of  a  specific  fund.  Here  the 
testator  intimates  an  intention  that  the 
stock  shall  be  taken,  not  out  of  his 
general  personal  estate,  but  out  of 
whatever  government  fund  he  may 
possess;  therefore,  only  government 
funds  are  to  be  resorted  to.  It  is  not 
a  bequest  of  money  out  of  stock,  but 
stock  out  of  stock.  It  is  a  specific  be- 
quest." 

In  Oliver  v.  Oliver  (1871)  L.  R.  11 
Eq.  (Eng.)  506,  there  was  construed  a 
will  which,  after  reciting  that  the  tes- 
tator was  entitled  on  the  death  of  his 
sister  to  receive  £5,602  consols,  gave 
to  O.  "the  sum  of  £2,000  consols,  part 
thereof  or  a  sum  equal  thereto  .  .  . 
and  to  be  transferred  or  paid  to  my 
said  son  [0.]  when  and  as  soon  as  the 
same  shall  be  received  or  got  in  by 
my  said  executors."  The  court  de- 
clared that  the  legacy  was  specific,  al- 
though it  was  manifest  that  the  deci- 
sion was  contrary  to  the  manifest  in- 
tent of  the  testator. 

In  Mulh'ns  v.  Smith  (1860)  1  Drew. 
&  S.  204,  62  Eng.  Reprint,  356,  it  ap- 
peared that  a  testator  bequeathed 
£500  3  per  cent  consols,  or  other  stock 
into  which  the  same  might  be  convert- 
ed, or,  in  case  he  was  not  possessed  of 
so  much  stock  at  the  date  of  his  death, 
then  he  gave  as  much  sterling  as  that 
amount  of  stock  would  be  worth  at 
that  time.  In  a  subsequent  clause  he 
gave  to  the  same  person  another  leg- 
acy of  the  same  stock,  "in  addition  to 
the  legacy  already  given,"  to  be  raised 
out  of  the  proceeds  of  his  residuary 
estate.  The  court  said  as  to  the  first 
legacy  that  it  was  specific  if  the  tes- 
tator was  possessed  of  that  amount  of 
such  stock  at  the  time  of  his  death; 
but  if  he  was  not,  then  the  legacy  was 
general.  The  later  bequest,  however, 
was  determined  to  be  demonstrative. 
The  court  said:  "These  legacies  of 
stock  are  specific  legacies,  in  contra- 
distinction to  general  and  to  demon- 
strative legacies.  They  are  not  money 
legacies  payable  out  of  a  particular 
property  (which  would  be  demonstra- 
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tive  legacies)  ;  but  they  are  legacies  of 
specific  portions  of  a  particular  prop- 
erty, which  he  contemplated  his  being 
in  possession  of  at  his  death  (which 
are  specific  legacies).  A  legacy  of 
stock  is  equally  specific,  whether  the 
testator  says,  'I  give  £500  3  per  cent 
consols  out  of  the  consols  now  stand- 
ing in  my  name,'  or,  'I  give  £500  3  per 
cent  consols  out  of  the  consols  which 
shall  be  standing  in  my  name  at  the 
time  of  my  decease.'  A  stock  legacy 
payable  out  of  stock  of  the  same  de- 
nomination is  specific,  but  a  money 
legacy  payable  out  of  stock  is  not  spe- 
cific, but  demonstrative." 

2.  Use  of  "my"  or  atmilar  expresaton, 

"Bonds  and  shares  of  stock  of  cor- 
porations may  be  specifically  be- 
queathed, and  the  word  'my,'  'in  my 
possession,'  or  'standing  in  my  name,' 
and  other  like  expressions,  referring 
to  the  corpus  of  the  fund,  have  gen- 
erally been  relied  on  as  showing  the 
intent  of  the  testator  that  the  bequest 
of  such  stock  was  specific."  Gardner 
V.  McNeal  (1911)  117  Md.  27,  40 
L.R.A.(N.S.)  553,  82  Atl.  988,  Ann. 
Cas.  1914A,  119. 

In  Kunkel  v.  Macgill  (1881)  56  Md. 
120,  a  bequest  of  stock  was  held  to 
be  specific,  the  clause  making  the  gift 
reading  as  follows:  "I  give  .  .  . 
to  .  .  .  M.  E.  K.  15,000  Northern 
Railroad  bonds."  It  appeared,  how- 
ever, that  the  testator  had  made  va- 
rious dispositions  in  the  will,  and  in 
referring  to  other  stocks  and  bonds 
he  had  used  the  expression  "my,"  and 
other  similar  language,  indicating  an 
intention  that  the  beneficiaries  take 
particularly  designated  property,  and 
it  was  decided  from  a  perusal  of  the 
whole  will  that  a  gift  of  the  specific 
stock  named  was  intended.  It  was, 
however,  suggested  in  the  opinion  that 
the  mere  fact  that  five  bonds  of  said 
company,  each  of  the  face  value  of 
$1,000,  were  found  in  the  possession 
of  the  testator  at  the  time  of  his  death, 
would  not  be  in  itself  sufficient  to 
show  that  he  intended  to  give  these 
identical  bonds  to  the  legatee.  The 
court  continued:  "But  in  dealing 
with  this  question,  regard  must  be  had 
to  the  rest  of  the  will,  and  if,  taken  as 


a  whole,  such  appears  to  have  been 
his  intention,  the  legacy  must  be  re- 
garded as  specific,  although  the  clause 
in  question  might  receive  a  different 
interpretation  considered  separately. 
.  .  .  And  when  he  gives  to  the  ap- 
pellant 16,000  of  the  Wilmington, 
Columbia,  &  Augusta  Railroad  bonds, 
this  bequest,  when  considered  in  con- 
nection with  the  rest  of  the  will,  and 
the  proof  that  five  bonds  of  said  com- 
pany, each  of  the  face  value  of  $1,000, 
were  found  in  his  possession  at  the 
time  of  his  death,  and  fliat  his  death 
occurred  only  thirteen  days  after  the 
execution  of  the  wjll,  it  is'  clear  he 
intended  to  give  to  his  daughter  these 
identical  bonds.  We  cannot  think  he 
intended  to  give  $5,000  in  money,  with 
these  bonds  pointed  out  as  the  fund  to 
be  applied  to  the  payment  thereof,  and 
the  balance  to  be  paid  by  his  execu- 
tors, much  less  can  we  suppose  he 
intended  that  his  executors  should 
purchase  $5,000  worth  of  such  bonds, 
then  dishonored  in  the  market,  and 
worth  but  30  cents  in  the  dollar." 

In  Morriss  v.  Garland  (1883)  78  Va. 
215,  the  will  which  was  presented  for 
construction  read  as  follows:  "I  will 
and  direct  my  executors  to  set  apart 
$50,000  worth,  at  par  value,  of  my 
bank  and  other  paying  stocks  and  cor- 
porate bonds,  paying  at  least  6  per 
cent  per  annum,  the  interest  or  div- 
idends whereof  must  be  paid  to  my 
wife  half  yearly  during  her  natural 
life,  to  be  used  as  her  own,  without 
accountability  on  her  part  At  her 
death  the  stocks,  bonds,  etc.,  to  pass 
to  Charles  Y.  Morriss,  in  trust  for  the 
use  of  his  wife,  our  adopted  daughter, 
P.  B.  Morriss,  and  her  children,  as 
separate  estate.  The  following  ex- 
tract from  the  opinion  indicates  the 
reason  for  the  decision  that  such  a 
legacy  was  demonstrative:  "The  cir- 
cumstance that  the  testator  used  the 
word  "my'  in  connection  with  his  bank 
stocks  in  this  clause  of  his  will  can- 
not affect  the  case;  for  whilst  that 
word  has  been  frequently  fastened 
upon  to  fix  the  character  of  a  legacy 
as  specific,  in  cases  where  the  partic- 
ular stock  out  of  which  it  was  to  come 
was  also  referred  to,  it  can  have  no 
appreciable  influence  in  a  case  like 
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this,  where  the  testator  has  not  only 
not  designated  any  particular  stock 
as  tiie  stock  out  of  which  the  legacy 
is  to  come,  but,  on  the  contrary,  has 
grouped  all  of  these  securities  togeth- 
er, and  given  his  executors  the  right 
to  select  any  of  them  which  paid  as 
much  as  6  per  centum  per  annum,  in 
making  up  the  $60,000  directed  to  be 
set  aside  under  this  clause  of  the  will. 
...  If,  however,  I  entertained  a 
doubt  as  to  the  character  of  this  leg- 
acy, I  should  feel  constrained  by  the 
well-settled  rule  of  construction, 
which  has  been  fully  recognized  in 
this  state,  that  a  legacy  will  not  be 
held  to  be  specific  unless  there  ap- 
pears in  the  will  a  clear  intention  to 
make  it  so,  to  construe  this  legacy  to 
be  not  specific,  but  demonstrative. 
.  .  .  For  this  rule  applies  with 
peculiar  force  to  a  case  of  this  kind, 
where  the  testator  is  providing  an  an- 
nuity for  the  wife  of  his  bosom,  and 
making  a  provision  for  an  adopted 
child,  with  whose  maintenance  we 
may  well  presume  he  had  charged 
himself." 

In  Mytton  v.  Mytton  (1874)  L.  R.  19 
Eq.  (Eng.)  30,  an  often  cited  case  in 
English  courts  of  chancery,  it  ap- 
peared that  a  testatrix,  having  £3,000 
East  India  debenture  bonds,  gave  a 
legacy  to  her  executors  in  trust  to  pay 
to  her  nephew  "the  sum  of  £8,000  in- 
vested in  Indian  securities."  The 
court,  holding  that  this  was  a  demon- 
strative legacy,  said:  "Now  did  she 
intend  merely  to  give  shares  in  In- 
dian funds?  If  she  had  used  the  word 
'my,'  the  gift  must  have  been  held 
specific,  and  have  failed,  because  she 
had  no  property  answering  that  de- 
scription at  the  time  of  her  death.  If 
she  intended  to  give  a  legacy  at  all 
events,  the  words  descriptive  of  the 
fund  make  it  simply  a  demonstrative 
legacy.  In  this  case  I  am  so  clearly 
satisfied  that  it  was  the  intention  of 
the  testatrix  to  give  £3,000,  irrespec- 
tive of  the  kind  of  investment  she 
might  have  at  her  death,  that  I  would 
look  carefully  at  everything  in  the 
will  tending  to  show  that  it  was  not 
specific.  If  she  had  said,  'I  give  £3,000 
which  is  now  invested  in  Indian  se- 
curities,'  the   gift  would   be   simply 


demonstrative.  Now,  looking  at  the 
whole  will,  I  am  clearly  of  opinion 
that  it  was  her  meaning  to  give  the 
£8,000  which  was  then  invested  in  In- 
dian securities,  and  I  think  it  ought 
not  to  fail  because  at  her  death  there 
was  no  fund  invested  in  Indian  secu- 
rities, and  I  am  perfectly  satisfied 
that  this  decision  will  be  in  accord- 
ance with  her  real  intention." 

In  Gordon  v.  Duff  (1860)  28  Beav. 
519,  54  Eng.  Reprint,  465,  the  follow- 
ing bequest,  inter  alia,  appeared  in 
the  will  under  consideration :  "I  give 
.  .  .  the  sum  of  £2,000  long  annu- 
ities, standing  in  my  name  in  the 
books  of  the  governor  and  company 
of  the  Bank  of  England."  By  another 
clause  the  will  gave  another  sum  "of 
the  said  long  annuities."  It  appeared 
that  at  the  date  of  the  will,  and  at  the 
time  of  the  death  of  the  testator,  the 
long  annuities  standing  in  his  name 
amounted  to  only  £800.  The  court,  in 
deciding  that  this  was  not  a  demon- 
strative legacy,  said:  "If  a  person 
bequeaths  a  legacy,  and  charges  that 
legacy  upon  a  particular  fund,  then 
the  general  estate  is  liable,  though  the 
particular  fund  on  which  it  was 
charged  should  fail;  but  if  he  gives 
the  legacy  to  be  paid  solely  out  of  the 
particular  fund,  then,  if  the  particular 
fund  fails,  the  legacy  fails  also.  If 
not  properly  called  a  specific  legacy, 
it  is  in  the  nature  of  a  specific  legacy, 
and  cannot  properly  be  distinguished 
from  it;  it  is  not  a  demonstrative  leg- 
acy. .  .  .  Where  the  testator,  as 
in  this  case,  having  a  particular  fund, 
gives  a  portion  to  one  person,  and  the 
residue,  which  is  part  of  the  general 
estate,  is  either  not  disposed  of  or  is 
completely  exhausted  by  subsequent 
gifts,  there  I  am  of  opinion  that  it  is 
still  a  portion  of  the  fund  itself  given. 
.  .  .  The  difficulty  lis  to  get  over 
these  words  constituting  a  gift  of 
nothing  except  long  annuities,  or  a 
portion  of  long  annuities.  Here  a  sum 
of  £2,000  long  annuities  is  given,  and 
no  case  that  I  have  heard  cited  to  me 
would  enable  me  to  turn  this  into  a 
legacy  of  £2,000  generally,  and  merely 
charged  on  long  annuities." 

In  Ashbumer  v.  Macguire  (1786)  2 
Bro.  Ch.  108,  29  Eng.  Reprint,  62,  2 
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Eng.  Rul.  Cas.  18,  a  bequest  of  "my 
capital  stock  of  £1,000  in  the  Indian 
Company's  stock"  was  held  to  be  spe- 
cific. 

But  in  Rogers  v,  Clarke  (1838)  C.  P. 
Cooper  (Eng.)  376,  it  appeared  that 
the  testator  bequeathed  to  certain 
legatees  £10,000  3  per  cent  consolidat- 
ed bank  annuities,  and  to  certain  other 
legatees  £2,850  3i,  "reduced."  It  was 
further  shown  that  at  the  date  of  the 
will  and  of  his  death  the  testator  was 
possessed  of  the  exact  amount  of 
stocks  above  described  and  be- 
queathed, but  it  was  held  that  the 
legacies  were  nevertheless  not  specif- 
ic, but  demonstrative.  This  decision 
seems  not  to  have  been  determined 
on  the  intention  of  the  testator,  but 
rather  on  the  rule  of  construction 
which  disfavors  an  interpretation 
which  would  render  a  legacy  specific. 
The  vice  chancellor  [Sir  Lancelot 
Shadwell]  said  that  his  private  opin- 
ion was  that  the  testator  meant  to  give 
the  consols  and  the  3J  per  cents  as 
specific  legacies,  subject,  however,  as 
he  would  presently  mention;  but  that 
there  was  an  absence  of  any  of  those 
indications  of  intention,  which  the 
court,  in  its  anxiety  to  adopt  construc- 
tions in  favor  of  general  legacies,  and 
to  avoid  the  inconveniences  to  which 
specific  legacies  are  exposed,  had  of 
late  years  been  in  the  habit  of  re- 
quiring; that  the  testator  nowhere 
described  the  stocks  as  being  his  at 
the  date  of  the  will;  that  if  he  had 
referred  to  the  stocks  as  then  stand- 
ing in  his  name,  the  directions  to 
purchase  such  stocks  could  not  have 
prevented  the  bequests  from  being 
specific  (see  Fontaine  v.  Tyler  (1821) 
9  Price,  94,  147  Eng.  Reprint,  32); 
that  the  testator,  from  the  nature  and 
amount  of  his  property,  and  from  some 
passages  in  the  will  which,  although 
obscure,  yet  were  intelligible,  must 
have  designed  that  the  stocks  should 
be  a  fund  to  secure  the  payment  of  the 
legacies  .  .  .  and  that  the  same 
must  be  considered  as  by  implication 
charged  upon  such  stocks,  and  not  to 
be  liable  to  abate;  that  in  that  respect 
they  resemble  specific  legacies;  but 
that,  on  the  other  hand,  if  such  stocks 
had  been  sold  by  the  testator  in  his 


lifetime,  it  was  clear  that  the  said 
last-named  legatees  would  have  been 
equally  entitled  to  their  legacies  out 
of  the  other  personal  estate,  so  that 
such  legacies  also  partook  of  the  char- 
acter of  general  legacies;  that  they 
were  demonstrative  legacies." 

h.  Bequest  referring  to  interest  «n  part- 
nership. 

In  an  English  case  it  appeared  that, 
at  the  date  of  his  will,  a  testator  was 
a  membel"  of  a  firm  of  two  partners. 
After  making  various  dispositions  he 
directed  that  the  "proportion  of  cap- 
ital invested  in  the  business"  be  con- 
verted into  cash  and  given  to  certain 
charities,  with  the  exception  of  cer- 
tain bequests  thereinafter  mentioned. 
He  then  directed  that  his  executors 
would  pay  as  soon  as  convenient  after 
his  decease,  "out  of  the  capital  em- 
ployed in  the  business,"  certain  sums 
to  twenty-two  legatees  (the  legatees 
and  the  sums  being  then  designated). 
Sir  J.  Stuart,  V.  C,  said  that  there 
was  here  evinced  an  intention  to  give 
the  sums  named  at  all  events,  and 
that  the  partnership  capital  was  mere- 
ly designated  as  a  primary  fund  out 
of  which  the  legacies  were  to  be  paid, 
and  hence  these  were  demonstrative, 
the  words,  "out  of  the  capital,"  etc, 
being  merely  an  auxiliary  direction, 
and  not  of  the  essence  of  the  bequest. 
Beavan  v.  Atty.  Gen.  (186S)  4  Giff. 
861,  66  Eng.  Reprint,  746,  9  Jur.  N.  S. 
1099,  9  L.  T.  N.  S.  221. 

In  Day  v.  Harris  (1882)  1  Ont.  Rep. 
147,  it  appeared  that  while  the  tes- 
tator was  engaged  in  a  partnership 
business  he  made  his  will,  wherein 
he  bequeathed  as  follows :  "I  will  and 
direct  that  |5,000  of  the  money  to 
which  I  may  be  entitled  as  my  share 
of  the  partnership  business  .  .  . 
under  the  name  of  E.  Harris  &  Com- 
pany shall  be  invested  by  my  execu- 
tors at  interest  in  some  good  and  safe 
security;  and  that  the  income  derived 
therefrom  shall  by  them  be  paid  over 
from  time  to  time,  as  the  same  is  re- 
ceived, to  my  daughter  Maud  Harris 
for  her  maintenance,  until  she  attains 
the  age  of  twenty-one  years,  at  which 
age  she  shall  be  entitled  to  receive  the 
whole  of  the  said  principal  sum  of 
$5,000;  and  if  the  interest  or  profit 
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in  any  year  derived  from  the  invest- 
ment of  the  said  sum  of  money  falls 
short  of  $400,  the  difference  to  make 
up  that  sum  shall  be  paid  by  my  ex- 
ecutors out  of  the  interest  or  prolita 
derived  from  the  remainder  of  my 
estate  hereinafter  mentioned.  Subject 
as  aforesaid  I  give,  devise,  and  be- 
queath all  the  rest  and  residue  of  my 
estate,  real  and  personal,  to  my  said 
executors  in  trust  for  my  son  Alfred 
Harris,  etc."  In  1878  that  partner- 
ship was  dissolved,  and  the  testator 
from  that  time  till  his  death  carried 
on  the  business  alone,  but  under  the 
same  style  of  E.  Harris  &  Company. 
His  Interest  in  the  partnership  was 
realized  by  him  and  carried  into  his 
new  business  carried  on  by  himself. 
It  was  held  under  the  circumstances 
that  this  legacy  was  not  specific,  but 
demonstrative,  the  court  probably  be- 
ing influenced  by  the  consideration  of 
the  fact  that,  since  the  legacy  was  for 
support  of  his  infant  daughter,  the 
testator  would  not  have  made  its  va- 
lidity contingent  on  the  continuance 
of  the  designated  fund  in  the  original 
enterprise.  "Besides,"  argued  the 
court,  "the  bequest  to  Maud  is  of  a 
part  of  the  share  to  which  he  might 
be  entitled,  which  would  carry  on  the 
period  from  the  date  of  the  will  to 
the  termination  of  the  partnership. 
And  there  was  much  more  than  $5,000 
received  by  the  testator  from  the  part- 
nership, and  carried  into  his  sole 
business.  Carrying  it  into  his  sole 
business  would  not  be  an  ademption 
of  the  legacy.  The  bequest  is  not  of 
so  much  as  should  be  due  to  him  from 
the  partnership,  which  might  probably 
be  adeemed  by  the  receipt  of  the  sum 
by  the  testator  himself.  His  share 
would  rather  mean  the  amount  he 
should  receive  from  the  partnership 
upon  a  dissolution.  It  would  then 
form  part  of  his  general  estate,  and 
the  bequest  would  simply  be  a  legacy 
of  $5,000  out  of  that  general  estate,  a 
conclusion  that  seems  justified  by  the 
other  provisions  of  the  will." 

Where  a  testator  by  his  will  feave 
his  wife  an  annuity  of  $1,000  for  life, 
to  be  paid  from  the  earnings  of  his 
individual  and  partnership  properties, 
the  bequest  was  held  to  be  demon- 


trative.  Moore  v.  Alden  (1888)  80 
Me.  301,  6  Am.  St.  Rep.  203,  14  Atl. 
199,  wherein  it  was  said:  "There  is 
a  clause  in  the  will  which,  if  standing 
alone,  might  seem  to  look  in  a  contrary 
direction,  and  that  is  the  declaration 
of  the  testator  that  the  annuity  is  to 
be  paid  from  the  earnings  of  his  in- 
dividual and  partnership  property. 
We  think  the  idea  of  the  testator  in 
this  clause  was  that  he  was  enlarging 
rather  than  limiting  the  funds  out  of 
which  the  annuity  might  be  paid.  He 
devotes  for  the  purpose  the  earnings 
of  all  his  properties.  He  expresses 
no  limitation  or  condition.  The  gift  is 
unconditional  and  absolute,  although, 
as  is  often  the  case,  he  overestimates 
the  sources  of  supply  which  were  to 
assure  its  payment.  The  sources  in- 
dicated turning  out  to  be  insufficient, 
others  must  be  taken  to  supply  the 
deficiency.  It  is  a  demonstrative  leg- 
acy, not  lost  because  of  the  nonexist- 
ence of  the  property  specially  pointed 
out  as  a  means  of  satisfying  it." 

I.  Bequest  referring  to  land  or  proceeds 
thereof. 

The  rules  pertaining  to  gifts  made 
with  reference  to  the  proceeds  of  real 
estate  are  not  different  from  those 
where  other  funds  or  properly  are  re- 
ferred to.  The  rule,  as  disclosed  in 
the  cases  hereinafter  discussed,  seems 
to  be  that  wherever  an  independent 
gift  is  made  and  lands  are  designated 
merely  as  a  security  for  its  payment, 
the  legacy  is  considered  as  demonstra- 
tive, but  if  the  land  itself  or  part  of 
it  is  given,  or  land  is  designated  as 
the  exclusive  source  for  the  payment 
of  the  legacy,  it  is  treated  as  specific. 

It  was  said  by  the  court  in  Fream  v. 
Bowling  (1855)  20  Beav.  624,  52  Eng. 
Reprint,  744:  "There  is  a  distinction 
of  very  considerable  importance  to  be 
found  in  the  books  between  a  legacy 
given  charged  upon  a  particular  es- 
tate, and  where  the  proceeds  of  the 
sale  of  a  particular  estate  are  created 
a  fund  for  the  payment  of  a  legacy." 

In  Newcomb  v.  Fitch  (1896)  98 
Iowa,  175,  67  N.  W.  587,  a  bequest  of  a 
sum  of  money  to  be  paid  from  the  sale 
of  real  estate  owned  by  the  testator 
was  held  to  come  within  the  class  of 
demonstrative  legacies. 
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In  Meily  v.  Knox  (1915)  191  III. 
App.  126,  affirmed  in  (1915)  269  HI. 
463,  110  N.  E.  56,  it  appeared  that  a 
testatrix  executed  a  will  and  codicil, 
devising  certain  real  estate  to  a  trus- 
tee to  be  sold  and  the  proceeds  divided 
in  specified  portions  between  certain 
named  legatees.  Before  her  death, 
the  testatrix  sold  the  real  estate.  It 
was  held  that  the  bequests  failed  and 
could  not  be  paid  out  of  the  general 
estate  of  the  testatrix;  that  the  be- 
quests were  specific,  and  not  demon- 
strative as  being  a  bequest  of  legacies 
to  be  paid  primarily,  but  not  exclu- 
sively, out  of  a  designated  fund.  The 
court  said:  "There  was  no  gift  to 
persons  named,  aside  from  the  direc- 
tion to  the  trustee  as  to  the  distribu- 
tion of  the  proceeds  of  sale.  .  .  . 
There  is  nowhere  in  the  will  any  evi- 
dence of  an  intention  to  give  the 
persons  named  any  amount  [though 
the  amounts  were  named]  except  such 
as  might  be  received  from  the  sale  of 
the  real  estate." 

Where  a  testator  made  bequests  of 
specific  sums  "out  of  the  portion  or 
share  of  my  father's  estate  that  may 
come  to  me,"  it  was  held  that  the  be- 
quests were  not  demonstrative,  but 
specific  in  so  far  as  they  depended 
exclusively  on  the  designated  fund  for 
payment,  an  intention  to  this  effect 
being  evinced  by  the  words  of  the 
bequest.  Gelbach  v.  Shively  (1887) 
67  Md.  498,  10  Atl.  247. 

So  it  was  held  in  Roquet  v.  Eldridge 
(1889)  118  Ind.  147,  20  N.  E.  733,  that 
a  bequest  of  a  sum  of  money  to  each 
of  testator's  children,  to  be  taken  and 
considered  as  in  full  of  each  of  their 
respective  interests  in  the  homestead 
farm,  was  held  to  be  general,  since  no 
particular  fund  was  pointed  out  as  a 
primary  source  from  which  the  leg- 
acies were  to  be  satisfied. 

By  the  will  construed  in  Harrison  v. 
Denny  (1910)  113  Md.  509,  77  Atl. 
837,  a  testatrix  gave  each  of  her  three 
nieces  $12,500.  Each  of  these  gifts 
was  made  in  separate  items,  the  first 
being  followed  by  the  clause,  "being 
part  of  the  proceeds  of  the  property 
on  Charles  and  German  streets,"  etc.; 
the  second  by  the  clause,  "being  the 
proceeds  or  part  thereof,  of  thq  prop- 


erty No.  18  German  street,"  etc;  the 
third  by  the  clause,  "being  in  place  of 
No.  219  South  street"  Each  of  these 
gifts  was  held  to  be  demonstrative. 

In  Pennsylvania  Co.  v.  Riley  (1918) 
89  N.  J.  Eq.  252,  104  Atl.  225,  it  ap- 
peared that  a  clause  in  a  will  read: 
"I  direct  that  out  of  the  proceeds  of 
the  sale  of  my  house  or  other  prop- 
erty, $1,000  shall  be  set  apart  and  held 
in  trust,"  etc.  The  bequest  was  held 
to  be  demonstrative. 

In  Methodist  Episcopal  Church  v. 
Hebard  (1898)  28  App.  Div,  548,  51 
N.  Y.  Supp.  546,  it  appeared  that  by 
the  sixth  clause  of  her  will,  testatrix 
devised  a  farm  to  be  sold  by  her  ex- 
ecutors, and  the  proceeds  thereof  to 
be  used  in  paying  six  legacies  num- 
bered consecutively.  In  a  subsequent 
clause  it  was  provided:  "It  is  my 
will  and  express  direction  that  if  the 
proceeds  of  my  said  farm  and  my 
other  estate  should  prove  insufficient 
to  pay  all  the  legacies  hereinbefore 
given  in  full,  then  and  in  that  case 
the  legacies  given  in  and  by  the  first 
five  sections  of  this  will,  and  in  and 
by  the  1st,  2d,  3d,  and  4th  clauses  of 
the  sixth  section  of  this  will,  shall  be 
paid  or  set  aside  and  retained  in  full, 
and  the  remaining  legacies  shall  be 
proportionally  abated."  The  court 
held  that  the  first  four  legacies  of 
clause  6  were  demonstrative,  but  Oat 
the  other  two  were  specific,  being 
abated  if  the  proceeds  of  the  sale  of 
the  farm  were  insufficient  to  satisfy 
the  preceding  legacies. 

In  Groom  v.  Whitfield  (1863)  45  N. 
C.  (Busbee,  Eq.)  143,  a  bequest  of 
$3,000,  to  be  paid  out  of  the  proceeds 
of  the  land  directed  to  be  sold,  was 
held  to  be  a  demonstrative  legacy. 

By  the  will  under  consideration  in 
Glass  v.  Dun  (1867)  17  Ohio  St.  413, 
the  testator  made  various  bequests  of 
specified  sums  of  money,  and  directed 
that  these  bequests,  also  his  debts,  be 
paid  out  of  his  personal  assets  and  the 
sale  of  certain  real  estate.  It  was 
held  that  the  bequests  were  neither 
dem9nstrative,  nor  specific,  but  gen- 
eral pecuniary  legacies.  This  decision 
was  based  on  the  apparent  intent  of 
the  testator  to  make  the  fund  indicat- 
ed not  a  particular  fund  for  the  pay- 
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ment  of  the  legacies  simply,  but  a 
general  fund  for  the  payment  of  the 
general  burdens  on  the  estate.  The 
court  said:  "The  fund  provided  was 
not  for  the  payment  of  legacies  alone. 
It  was  for  the  payment  of  debts  also. 
It  consisted,  in  part,  of  the  fund  set 
apart  by  the  law  for  the  payment  of 
debts  and  legacies,  and  the  testator 
merely  directed  that  an  addition 
should  be  made  to  that  fund  by  sell- 
ing part  of  the  real  estate.  It  was  a 
general  fund,  for  general  purposes, 
and  not  a  specific  fund  for  a  specific 
purpose.  The  provision  is  no  more 
than  a  direction  to  change  part  of  the 
real  estate  into  money,  thereby  aug- 
menting the  personal  assets,  which 
the  law  itself  sets  apart  for  the  pay- 
ment of  debts  and  legacies.  The  fund 
was  primarily  for  the  payment  of 
debts,  and  was  made  up  in  the  same 
way  the  law  itself  would  have  made 
it  up,  by  selling  land  and  adding  the 
proceeds  to  the  personal  assets.  Had 
specified  parts  of  the  property  been 
set  apart  for  the  payment  of  these 
legacies,  and  specified  parts  thereof  to 
the  payment  of  debts,  the  case  would 
have  been  difFerent." 

In  Armstrong's  Appeal  (1869)  63 
Pa.  812,  it  appeared  that  a  testetor, 
by  his  will,  directed  that  certain  real 
proportgr  be  sold,  and  that  out  of  the 
proceeds  of  such  sale  a  certain  legatee 
should  be  paid  |1,200.  It  was  further 
provided  that,  should  the  property  not 
bring  the  amount  of  the  legacy  so  be- 
queathed, the  deficiency  should  be 
paid  out  of  the  general  estate.  The 
will  was  held  to  create  a  demon- 
strative legacy. 

In  the  case  of  Re  Barklay  (1849) 
10  Pa.  387,  it  appeared  that  a  testator 
directed  his  executors  to  sell  a  par- 
ticular part  of  his  land,  and,  after  de- 
ducting $300  from  the  proceeds  of  the 
sale,  to  divide  the  residue  equally 
among  his  daughters.  He  then  gave 
$100  to  each  of  his  three  grandchil- 
dren. It  was  decided  that  it  was  the 
intention  of  the  testator  that  the  $300 
directed  to  be  deducted  from  the  sale 
of  the  land  should  be  applied  to  the 
legacies  given  to  his  granddaughters, 
since  he  made  no  further  mention  of 


that  fund,  and  hence  the  legacies  were 
demonstrative. 

It  appeared  in  Cryder's  Appeal 
(1849)  11  Pa.  72,  that  a  testator  di- 
rected by  his  will  that  real  estate, 
designated  X,  be  sold,  and  that  anoth- 
er plot,  designated  Y,  should  be  sold, 
specifying  the  mode  of  payment  in 
each  case.  He  then  made  bequests  of 
certain  sums  of  money,  and  directed 
that  these  be  paid  out  of  the  proceeds 
of  Y.  After  paying  the  debts  of  the 
estate  the  proceeds  of  both  plots  were 
insufficient  to  satisfy  the  legacies,  and 
it  was  held  that  they  must  abate  pro 
tanto,  being  specific  legacies,  and  not 
payable  out  of  the  general  estate. 

In  the  case  of  Hammer's  Estate 
(1893)  168  Pa.  632,  28  AtL  231,  it  ap- 
peared that  the  testator  directed  con- 
version of  his  real  estate,  and  out  of 
the  proceeds  directed  $3,000  to  be  paid 
to  a  son  "to  equalize  him  with  my 
other  sons  who  were  advanced  $3,000 
each  in  the  purchase  of  real  estate." 
This  legacy  was  held  to  be  demon- 
strative, but  the  case  seems  to  have 
turned  on  the  expressed  purpose  of  the 
testator  to  equalize  the  sons  for 
amounts  given  to  them,  either  before 
or  after  his  death,  and  the  court 
strongly  intimated  that  but  for  the 
presence  of  these  words  in  the  will, 
the  legacy  in  question  would  have  been 
construed  to  be  specific. 

After  making  certain  general  and 
specific  bequests  to  his  sister,  a  tes- 
tator directed  that  she  should  have  all 
the  rents,  etc.,  of  a  certain  house  and 
lot,  and  after  her  death  the  house  and 
lot  should  be  sold  and  the  proceeds  of 
the  sale  given 'to  an  orphans'  home. 
The  gift  to  the  home  was  held  to  be 
specific,  and  not  demonstrative.  Ford 
V.  Cottrell  (1919)  —  Tenn.  — ,  207  S. 
W.  734. 

It  has  been  held  that  a  bequest  of 
"$3,000  in  money  from  the  sale  of  my 
land,"  also  a  bequest  of  "$800  from 
the  sale  of  my  land,"  and  of  "$2,000 
from  the  sale  of  my  land,"  are  demon- 
strative legacies,  where  such  bequests 
are  preceded  by  a  direction  that  a  cer- 
tain piece  of  testator's  land  be  sold. 
Darden  v.  Hatcher  (1860)  1  Coldw. 
(Tenn.)  513;  Darden  v.  Orgain  (1867) 
5  Coldw.  (Tenn.)  211. 
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In  Corbin  v.  Mills  (1868)  19  Gratt. 
(Va.)  438,  the  followintr  provision, 
inter  alia,  appeared  in  the  will  under 
construction:  "I  gave  .  .  .  unto 
my  executors  ...  in  trust  for  the 
separate  benefit  of  my  daughter,  .  .  . 
the  sum  of  |1,080  per  annum,  payable 
semiannually,  being  the  interest  on 
the  purchase  money  of  the  real  estate 
on  Main  street,  .  .  .  also,  the  fur- 
ther sum  of  $450  per  annum,  payable 
quarterly,  being  the  interest  on  the 
purchase  money  ($7,500)  of  the  real 
estate  on  Main  street,  sold  by  me  to 
Lewis  Hyman;  also,  the  further  sum 
of  $540  per  annum,  payable  quarterly, 
being  the  interest  on  the  purchase 
money  ($9,000)  of  the  real  estate 
fronting  on  Franklin  street,  sold  by 
me  to  Thomas  Bradford ;  also,  the  fur- 
ther sum  of  $300  per  annum,  payable 
semiannually,  being  the  interest  on 
$5,000  of  state  stock  of  Virginia."  It 
was  further  directed  that  on  the  death 
of  his  daughter  these  several  prin- 
cipal sums  should  be  divided  between 
the  children  of  his  daughter.  It  was 
held  that  the  legacies  of  the  first  three 
sums,  both  to  his  daughter  and  her 
children,  were  demonstrative  and  not 
specific,  but  that  the  legacy  of  the 
stock  and  the  interest  on  it  is  a  gen- 
eral legacy  of  so  much  stock  and 
whatever  interest  was  paid  by  the 
state  on  that  stock. 

In  the  case  of  Myers  v.  Myers  (1891) 
88  Va.  181,  13  S.  E.  346,  it  appeared 
that  a  testator  directed  that  his  execu- 
tor should  take  "the  home  place"  at 
$40  an  acre,  or  sell  it  to  the  highest 
bidder  and  divide  the  proceeds  there- 
of equally  between  th"te  testator's  six 
children.  This  bequest  was  declared 
to  be  demonstrative.  The  decision 
seems  clearly  inconsistent  with  the 
definition  of  a  demonstrative  legacy  as 
given  in  the  opinion,  which  accords 
with  that  given  by  the  authorities. 
This  can  only  be  accounted  for  by  the 
fact  that  the  only  question  before  the 
court  was  whether  this  legacy  should 
abate  with  the  general  legacies  given 
by  the  same  will,  the  court  laying 
stress  on  that  branch  of  the  will  as 
to  demonstrative  legacies  which  gives 
them  priority  over  general  legacies. 
The  question  then  before  the  court 


was  whether  the  legacy  was  merely 
general,  on  the  one  hand,  or  demon- 
strative or  specific  on  the  other. 

In  has  been  held  where  a  will  di- 
rected the  sale  of  certain  real  prop- 
erty belonging  to  the  testator,  and  that 
out  of  proceeds  of  such  sale  certain 
sums  of  money  should  be  paid  to  desig- 
nated legatees,  such  a  bequest  con- 
stituted a  demonstrative  legacy.  Dun- 
ford  V.  Jackson  (1896)  2  Va.  Dec  196, 
22  S.  E.  853. 

Where  a  testator  owned  over  8,700 
acres  of  land  and  devised  500  acres  of 
land  in  Pierce  or  St  Croix  county," 
the  gift  was  held  to  be  demonstrative. 
Wheeler  v.  Hartshorn  (1876)  40  Wis. 
88. 

It  has  been  held  that  a  will  which 
provides  that  a  certain  piece  of  land 
be  sold,  and  out  of  its  proceeds  desig- 
nated persons  be  paid  certain  sums 
of  money,  creates  a  demonstrativ* 
legacy.  Dunn  v.  Renick  (1895)  40  W. 
Va.  349,  22  S.  B.  66. 

In  Hodges  v.  Grant  (1867)  L.  R.  4 
Eq.  (Eng.)  140,  86  L.  J.  Ch.  N.  S.  985, 
15  Week.  Rep.  607,  it  appeared  that  a 
testatrix  who  had  the  power  of  ap- 
pointment over  four  estates  directed 
the  same  to  be  sold,  and  the  proceeds 
thereof  and  all  her  other  estate  to 
be  held  for  the  pajrment  of  the  lega- 
cies thereinafter  given.  She  then  di- 
rected that  after  her  death  the  estates 
not  already  sold  should  be  disposed 
of,  and  out  of  the  proceeds  P.  should 
be  paid  £20,000.  It  was  held  that  this 
was  a  demonstrative  legacy. 

In  Bessant  v.  Noble  (1855)  2  Jur. 
N.  S.  (Eng.)  461,  it  appeared  that  a 
testator  directed  his  trustees  to  set 
aside  £1,666,  13  s.  4  d.  consols  for  the 
use  of  his  daughter,  and  that,  if  at 
the  time  of  his  death  he  did  not  own 
so  much  of  such  security,  his  trus- 
tees should  purchase  the  same,  but 
he  did  not  mention  by  what  means. 
Subsequently,  however,  he  executed  a 
codicil,  wherein  he  directed  that  his 
trustees  purchase  the  amount  of  such 
securities  bequeathed  out  of  the  rents 
and  profits  of  his  leasehold  and  free- 
hold estates.  It  was  held  that  this 
was  a  demonstrative  legacy,  with  the 
leasehold  and  freehold  estates  desig- 
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nated  as  a  primary  source  out  of  which 
the  legacies  should  be  satisfied. 

In  Colville  v.  Middleton  (1840)  3 
Bear.  570,  49  Eng.  Reprint,  224,  4  Jur. 
1197,  it  appeared  that  a  testator  de- 
vised certain  real  estate  in  trust  to 
sell  so  much  thereof  as  would,  in  the 
exoneration  of  his  personal  estate,  pay 
certain  claims,  also  several  legacies 
given  by  his  will.  He  further  recited 
that  he  was  entitled  under  a  marriage 
settlement  to  the  sum  of  £7,442,  of 
which  he  had  already  received  £2,442. 
He  then  bequeathed  to  four  legatees 
the  sum  of  £2,442  out  of  the  money 
to  arise  from  the  sale  of  the  estate 
aforesaid,  also  the  £6,000  where  and 
if  the  same  should  be  received  and 
got,  but  not  otherwise.  It  was  further 
provided  by  the  will  that  if  the  £5,000 
or  any  part  thereof  should  be  received 
by  the  testator  in  his  lifetime,  then 
the  same  or  so  much  thereof  as  had 
been  received  should  be  raised  out  of 
the  moneys  to  arise  from  the  estate 
devised  to  be  sold  as  aforesaid.  This 
was  held  to  be  a  demonstrative  legacy 
of  £7,442. 

In  Dickin  v.  Edwards  (1844)  4  Hare, 
273,  67  Eng.  Reprint,  651,  a  gift  of 
£1,000  to  be  raised  by  the  sale  of  tim- 
ber trees  growing  on  certain  lands 
was  held  to  be  demonstrative.  It  was 
said,  further,  that  the  character  of 
this  legacy  was  not  changed  by  a  sub- 
sequent direction  in  the  will  that  the 
personal  estate  of  the  testator  was 
given  subject  to  the  payment  of  his 
debts,  legacies,  funeral  expenses,  etc. 

Where  a  testatrix  made  a  bequest  of 
an  annuity  of  £100,  charging  it  on  a 
certain  leasehold  estate,  and  all  and 
every  of  her  residuary  personal  ef- 
fects with  some  exceptions,  it  was  held 
that  the  legacy  was  demonstrative. 
Livesay  v.  Redfem  (1836)  2  Younge 
&  C.  Exch.  90,  160  Eng.  Reprint,  324, 
6  L.  J.  Exch.  in  Eq.  N.  S.  35. 

In  the  case  of  Creed  v.  Creed  (1844) 
11  Clark  &  F.  491,  8  Eng.  Reprint, 
1187,  it  appeared  that  there  were  gifts 
by  will  of  annuities  and  legacies. 
The  gift  of  the  annuities  was  as  fol- 
lows: "I  leave  and  bequeath  an  an- 
nuity or  yearly  rent  charge  of  so  much 
for  life,  charged  upon  and  payable  out 
of  all  my  real  and  freehold  estates  and 
,6  A.L.R.— 88. 


properties,  except  Ballinanty;  and  I 
do  hereby  charge  and  encumber  the 
same  therewith,  and  also  empower  the 
annuitant  to  take  all  and  every  rem- 
edy for  recovery  thereof,  as  in  cases 
of  rent  service  is  usual."  In  the  gift 
of  the  legacies,  after  giving  several 
pecuniary  legacies  without  reference 
to  any  fund  for  payment,  the  will  pro- 
ceeded as  follows:  "The  said  several 
legacies  to  be  paid  by  my  trustees  and 
executors,  as  soon  as  conveniently  may 
be  after  my  decease,  out  of  such  part 
of  my  personal  estate  aforesaid  as  may 
remain  after  payment  of  my  debts  and 
funeral  expenses;  and  such  part  of 
said  legacies  as  shall  or  may  remain 
unpaid  by  the  said  personal  estate,  to 
be  raised  and  paid  by  my  trustees  and 
executors,  in  such  manner  as  they 
shall  think  proper,  out  of  my  real  and 
freehold  properties,  except  Ballinanty 
aforesaid ;  and  I  do  hereby  charge  and 
encumber  the  same  herewith."  It  was 
held  that  the  annuities  were  specific, 
but  that  the  legacies  were  demonstra- 
tive. The  court  said :  "General  lega- 
cies do  not  become  specific  because 
they  are  payable  out  of  the  proceeds 
of  real  estate ;  but  the  gift  of  the  pro- 
ceeds of  the  sale  of  real  estate  may 
be  specific,  as  in  Page  v.  Leapingwell 
(1812)  18  Ves.  Jr.  463,  34  Eng.  Re- 
print, 392,  11  Revised  Rep.  234.  So 
the  charge  of  the  legacies  upon  the 
real  estate  does  not  make  them  spe- 
cific, although  the  annuities  payable- 
and  issuing  out  of  them  are  so." 

In  Bleeker  v.  White  (1876)  23  Grant, 
Ch.  (U.  C.)  163,  it  appeared  that  a 
testator  directed  certain  real  estate 
and  all  of  his  personal  property,  ex- 
cepting his  household  furniture,  to  be 
sold  by  his  executors.  In  the  succeed- 
ing clause  he  gave  certain  named  sums 
to  his  sons  and  the  balance  to  be  di- 
vided equally  between  his  daughters. 
The  proceeds  of  the  sale  of  the  above, 
property  being  insufficient  to  satisfy 
the  legacies  bequeathed,  the  legatees 
sought  to  have  the  legacies  paid  out 
of  the  general  estate,  but  it  was  held 
that  the  bequests,  were  not  merely 
demonstrative,  but  specific,  being  con- 
fined to  the  proceeds  of  the  sale  of 
the  designated  property. 

In  Fowler  v.  Willoughby  (1825)  2 
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Sim.  &  Stu.  364,  67  Eng.  Reprint,  381, 
4  L.  J.  Ch.  72,  26  Revised  Rep.  219,  a 
legacy  was  held  to  be  demonstrative 
where  it  consisted  of  a  gift  of  a  cer- 
tain sum,  to  be  raised  by  the  sale  of 
real  estate  which  the  testator  had  con- 
tracted to  purchase. 

An  exhaustive  and  informative 
treatment  of  demonstrative  legacies 
appears  in  the  case  of  Walls  v.  Stew- 
art (1861)  16  Pa.  275.  It  appeared 
in  that  case  that  a  testator  devised  a 
certain  farm  to  his  son,  subject  to  and 
charged  with  a  legacy  of  $600  to  cer- 
tain legatees.  The  farm  was  sold  be- 
fore the  death  of  the  testator,  and  the 
question  arose  whether  such  sale 
worked  an  ademption  of  the  legacy 
charged  on  the  land,  and  it  was  held 
that  the  legacy  was  specific  and  failed 
with  the  extinction  of  the  fund  upon 
which  it  was  charged.  It  was  said  by 
the  court :  "Indeed,  I  think  an  exami- 
nation of  the  authorities,  English  and 
American,  will  show  that  wherever  an 
intent  is  exhibited  to  make  distribu- 
tion of  the  value  of  lands,  either  by 
means  of  a  sale  and  division  of  pro- 
ceeds, or  by  the  charge  of  a  sum  in 
numero,  payable  by  the  devisee  of  the 
land  as  a  quasi  partial  purchase  of 
the  estate  devised,  the  bequests  are 
always  treated  as  specific,  and  conse- 
quently liable  to  be  adeemed  by  an 
alienation  of  the  land  in  the  lifetime 
of  the  testator.  I  may  add,  this  is  also 
true  where  the  only  gift  of  a  legacy 
is  found  in  the  direction  to  pay  it  out 
of  the  land  devised ;  ...  or,  as  it 
is  elsewhere  expressed,  where  a  tes- 
tator charges  his  real  estate  with  a 
sum  of  money,  and  then  bequeaths  the 
sum  so  charged;  .  .  .  though  it  is 
commonly  otherwise  where  there  is  a 
distinct  bequest,  afterwards  general- 
ly charged  on  the  lands  of  the  donor." 

In  Knecht's  Appeal  (1872)  71  Pa. 
333,.  it  appeared  that  a  testator  de- 
vised certain  real  estate  to  his  son 
under  and  subject  to  the  payment  of 
$7,000.  The  residue  of  his  estate  he 
directed  to  be  divided  between  his 
other  children.  It  was  provided  that 
the  devise  was  to  have  no  share  in  the 
residue.  The  charge  of  $7,000,  though 
the  direction  for  its  division  appeared 
in  the  residuarj'  clause,  was  held  to 


constitute  a  demonstrative  legacy, 
payable  out  of  the  devised  land  as  a 
primary  fund. 

In  Balliet's  Appeal  (1850)  14  Pa. 
461,  it  appeared  that  a  testator  made 
certain  bequests  of  sums  of  money, 
and  directed  that  these  legacies  be 
paid  as  subsequently  provided.  In 
another  clause  he  devised  certain  real 
estate,  charged  with  the  payment  of 
the  above  legacies,  with  a  pecuniary 
legacy  as  a  residuary  bequest  to  the 
devisee.  It  was  held  that  a  sale  of 
the  land  on  which  the  legacies  were 
charged  worked  an  ademption  of  the 
legacies,  the  court  saying  that  these 
were  perhaps  specific  rather  than 
demonstrative  or  general  legacies. 
However,  the  decision  was  baaed  on 
the  apparent  intention  of  the  testator' 
as  gathered  from  the  whole  will  and 
from  a  consideration  of  the  relation 
between  the  testator  and  the  bene- 
ficiaries under  the  will. 

It  was  held  in  Welch's  Appeal 
(1867)  28  Pa.  868,  that  where  a  tes- 
tator devised  a  plot  of  land  to  his 
son,  "subject  to  the  payment  of  lega- 
cies hereinafter  bequeathed,"  and  then 
gave  his  daughter  $300  to  be  paid  "by 
my  son  William  out  of  the  profit  of 
the  real  estate  bequeathed  to  him  as 
aforesaid,"  the  legacy  was  demonstra- 
tive. It  was  said  in  that  case :  "(Jen- 
eral  legacies  do  not  become  specific 
merely  because  they  are  charged  upon 
or  payable  out  of  the  proceeds  of  real 
estate.  ...  .  These  general  rules 
may,  of  course,  be  controlled  in  their 
application  by  the  intention  of  the  tes- 
tator as  expressed  in  the  will.  .  .  . 
This  is  not  strictly  a  specific  legacy. 
It  is  what  the  civilians  call  a  demon- 
strative legacy.  The  real  estate 
charged  is  merely  an  auxiliary  fund 
provided  to  secure  its  payment." 

In  the  case  of  Stoever's  Estate 
(1911)  45  Pa.  Super.  Ct.  451,  it  ap- 
peared that  a  testator  devised  to  his 
nephew  certain  land  "at  and  for  the 
sum  of  one  hundred  and  seventy-five 
dollars  ($175)  per  acre,  which  said 
purchase  money  I  order  and  direct 
him  to  pay  to  the  following  named 
legatees  in  manner  following."  Then 
followed  bequests  of  different  speci- 
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-fied  sums,  concluding  with  a  gift  of 
■"the  balance  thereof  to  another  lega- 
tee. The  devisee  refused  to  take  the 
land  at  the  purchase  price  named,  and 
it  was  sold  by  his  executors  as  di- 
rected in  that  evenA.  The  proceeds  of 
the  sale  were  iu>t  suflBcient  to  satisfy 
the  legacies  given,  and  it  was  contend- 
ed tiiat  they  were  demonstrative  and 
should  be  satisfied  out  of  the  general 
estate.  But  it  was  held  that  the  lan- 
guage of  the  will  evinced  an  intent  to 
give  the  proceeds  of  the  land  as  such, 
sot  merely  indicating  the  proceeds  as 


a  fund  for  payment,  and  hence  the 
legacies  were  specific.  The  court 
said:  "We  are  not  dealing  with  the 
case  of  giving  a  legacy  and  then  di- 
recting a  fund  out  of  which  it  shall 
he  paid,  but  it  is  a  direct  and  specific 
giving  of  the  purchase  money.  The 
legacy  and  the  fund  are  one  and  the 
same  thing.  Under  the  cases  cited 
we  think  these  legacies  are  clearly  spe- 
cific, and  that  the  testator  intended 
that  they  should  be  confined  for  pay- 
ment to  the  farm  devised  to  his 
nephew."  R.  M.  P. 


FLOY  P.  CASON,  Plff.  in  Err., 

V. 

MUTUAL  LIFE  INSURANCE  COMPANY  OF  NEW  YORK. 

Colorado  Surreme  Court  — Mav  6,  19X9. 

(Clason  v.  Mutual  L.  Ins.  Co.  —  Colo.  — ,  184  Pac.  296.) 

Insurance  —  effect  of  dividend  on  lapse  of  polii^^. 

1.  The  existence  of  an  earned,  but  undeclared,  dividend  upon  a  policy 
of  term  insurance,  renewable  yearly  at  the  time  a  yearly  premium  be- 
comes due,,  does  not  continue  the  policy  in  force,  although,  upon  subse- 
quently receiving  notice  of  it,  the  beneficiary  attempts  to  apply  it  under 
the  terms  of  the  policy  towards  the  payment  of  premiums,  and  tenders 
the  balance  due  in  cash. 

[See  note  on  this  question  beginning  on  page  1400.] 

On  Petition  for  Rehearing. 
—  interpretation  —  "except  as  herein- 


—  waiver  of  terms  of  policy  —  cor- 
respondence^ 

2.  Correspondence  between  an  insur- 
er and  the  holder  of  a  life  insurance 
policy  by  which  an  attempt  is  made  to 
change  the  terms  of  the  policy  with  re- 
spect to  time  of  payment  of  premiums 
is  not  a  waiver  of  any  of  the  rights  of 
the  insurer  under  the  policy  so  as  to 
prevent  the  company  from  insisting  on 
termination  of  a  renewable  term  policy 
for  nonpas^ment  of  a  premium  when  it 
accrues  under  the  terms  of  the  policy. 


after  provided.' 

S.  The  words,  "except  as  hereinafter 
provided,"  in  a  provision  in  an  insur- 
ance policy  that  if  any  premium  is  not 
paid,  the  policy  shall  cease,  and  all 
premiums  previously  paid  shall  be  for- 
feited to  the  company,  "except  as  here- 
inafter provided,"  refers  exclusively  to 
forfeiture  of  premiums,  not  to  cessa- 
tion of  policy. 


Erbob  to  the  District  Court  for  the  City  and  County  of  Denver  (Perry, 
J.)  to  review  a  judgment  granting  a  nonsuit  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Archibald  A.  Lee,  for  plaintiff 
in  error: 

The  provisions  of  the  policy  with  re- 
gard to  payment  of  premium  were  fully 
■complied  with,  and  the  premium  must 


be  treated  as  paid  by  the  dividend  be- 
yond the  date  of  the  death  of  the  in- 
sured, and  the  beneficiary  is  entitled 
to  the  insurance. 
Phoenix  Mut.  L.  Ins.  Co.  v.  Doster, 
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106  U.  S.  30,  37,  27  L.  ed.  65,  68,  1 
Sup.  Ct.  Rep.  18;  Chicago  L.  Ins.  Co. 
V.  Warner,  80  111.  410;  Girard  L.  Ins. 
Annuity  &  T.  Co.  v.  Mutual  L.  Ins.  Co. 
97  Pa.  15;  Union  Cent.  L.  Ins.  Co.  v. 
Caldwell,  68  Ark.  505,  58  S.  W.  355; 
Mutual  L.  Ins.  Co.  v.  Henley,  125  Ark. 
372,  188  S.  W.  829;  Knights  Templars 
Sr.  M.  Life  Indemnity  Co.  v.  Vail,  206 
111.  404,  68  N.  E.  1103,  105  111.  App. 
331;  Albrecht  v.  People's  Life  &  An- 
nuity Asso.  129  Mich.  444,  89  N.  W. 
44;  Smith  v.  St.  Louis  Mut.  L.  Ins.  Co. 
2  Tenn.  Ch.  727;  McNaughton  v.  Des 
Moines  L.  Ins.  Co.  140  Wis.  214,  122 
N.  W.  764;  Matlack  v.  Mutual  L.  Ins. 
Co.  180  Pa.  360,  36  Atl.  1082;  North 
American  Acci.  Ins.  Co.  v.  Bowen,  — 
Tex.  Civ.  App.  — ,  102  S.  W.  163; 
American  Nat.  Ins.  Co.  v.  Mooney,  111 
Ark.  514,  164  S.  W.  276;  Hull  v.  North- 
western Mut.  L.  Ins.  Co.  39  Wis.  397; 
Kephart  t.  Buddecke,  20  Colo.  App. 
546,  80  Pac.  501;  1  Cooley,  Briefs  on 
Ins.  p.  628;  9  Cyc.  579;  17  Am.  &  Eng. 
Enc.  Law,  7;  Mississippi  Home  Ins. 
Co.  V.  Adams,  84  Ark.  431,  106  S.  W. 
209;  Chrisman  v.  State  Ins.  Co.  16  Or. 
283,  18  Pac.  466;  Connecticut  F.  Ins. 
Co.  V.  Colorado  Leasing  Min.  &  Mill. 
Co.  50  Colo.  424,  116  Pac.  154,  Ann. 
Cas.  1912C,  597;  National  Mut.  F.  Ins. 
Co.  V.  Duncan,  44  Colo.  472,  20  L.R.A. 
(N.S.)  340,  98  Pac.  634;  Jennings  v. 
Brotherhood  Acci.  Co.  44  Colo.  68,  18 
L.R.A.(N.S.)  109,  130  Am.  St.  Rep. 
109,  96  Pac.  982;  Preferred  Acci.  Ins. 
Co.  V.  Fielding,  35  Colo.  19,  83  Pac. 
1013,  9  Ann.  Cas.  916;  Head  Camp,  W. 
W.  V.  Irish,  23  Colo.  App.  85,  127  Pac, 
918;  Rickerson  v.  Hartford  F.  Ins.  Co. 
149  N.  Y.  307,  43  N.  E.  856;  Bartholo- 
mew V.  Security  Mut.  L.  Ins.  Co.  204 
N.  Y.  649,  97  N.  E.  869;  Veal  v.  Se- 
curity Mut.  L.  Ins.  Co.  6  Ga.  App.  721, 
6.'i  S.  E.  714;  Goodwin  v.  Provident 
Sav.  Life  Assur.  Asso.  97  Iowa,  226,  32 
L.R.A.  473,  59  Am.  St.  Rep.  411,  66  N. 
W.  157;  Hill  v.  Travelers  Ins.  Co.  146 
Iowa,  133,  28  L.R.A.(N.S.)  742,  124 
N.  W.  898;  Ferrer  v.  Home  Ins.  Co.  47 
Cal.  416;  Kern  v.  Western  Life  Indem- 
nity Co.  192  111.  App.  96. 

It  was  error  to  rule  that  there  was 
no  waiver  of  the  default  in  payment  of 
premium. 

Noem  V.  Equitable  L.  Ins,  Co.  37  S. 
D.  176,  157  N.  W.  308;  Mee  v.  Bank- 
ers'  Life  Asso,  69  Minn.  210,  72  N.  W. 
74;  Chicago  L.  Ins.  Co.  v.  Warner,  80 
111.  410;  New  York  L.  Ins.  Co.  v,  Eg- 
gleston,  96  U,  S,  572,  577,  24  L,  ed. 
841,  843;  Hartford  Life  Annuity  Ins. 
Co.  V.  Unsell,  144  U.  S.  439,  449,  36 


L.  ed.  496,  600,  12  Sup.  Ct.  Rep.  671; 
Loftis  V.  Pacific  Mut.  L.  Ins.  Co.  38 
Utah, -532,  114  Pac.  134. 

Mr.  John  Campbell  also  for  plain- 
tiff in  error. 

Messrs.  Charles  Waterman  and  WU- 
liam  A.  Jackson  for  defendant  in 
error. 

Bailey,  J.,  delivered  the  opinion  of 
the  court: 

Floy  P.  Cason,  plaintiff,  brought 
suit  as  beneficiary  in  an  insurance 
policy  issued  by  the  Mutual  Life  In- 
surance Company  of  New  York,  de- 
fendant, upon  the  life  of  her  hus- 
band. At  the  close  of  her  testimony 
the  company  interposed  a  motion 
for  a  nonsuit,  which  was  allowed. 
She  brings  tihie  cause  here  for  re- 
view. 

The  policy  in  question  was  issued 
in  April,  1912.  In  it  the  defendant 
covenants,  in  consideration  of  the 
premium  paid  on  the  date  of  issue, 
and  in  the  further  consideration  of 
the  payment  of  an  annually  increas- 
ing premium  upon  the  first  day  of 
April  of  each  succeeding  year,  dur- 
ing the  continuance  of  the  policy,  to- 
pay  to  the  beneficiary  a  sum  fixed 
by  the  policy  upon  the  death  of  the 
insured.  It  also  provides  for  pay- 
ment of  premiums  in  advance,  with 
thirty  days  or  one  month  of  grace, 
whichever  is  the  longer,  after  the 
expiration  of  the  year  for  which  the 
payment  of  the  last  premium  kept 
the  policy  alive. 

It  then  provides  as  follows : 

"All  premiums  are  payable  in  ad- 
vance at  said  home  office  or  to  any 
agent  of  the  company  upon  ddivery, 
on  or  before  date  due,  of  a  receipt 
signed  by  an  executive  officer  of  the 
company.    .    .    . 

"A  grace  of  thirty  days  (or  one 
month  if  greater) ,  subject  to  an  in- 
terest charge  at  the  rate  of  5  per 
centum  per  annum,  ^all  be  granted 
for  tiie  payment  of  every  premium 
after  fi^rst,  during  which  time  the 
insurance  shall  continue  in  force. 
If  death  occur  within  the  period  of 
grace,  the  overdue  premium  and  the 
impaid  portion  of  the  premium  for 
the  then  current  year,  if  any,  shall 
be  deducted  from  the  amount  pay- 
able hereunder. 
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"Except  as  herein  provided  the 
payment  of  a  premium  or  instal- 
ment thereof  slmll  not  maintain  this 
policy  in  force  beyond  the  date  when 
the  next  premium  or  instalment 
thereof  is  payable.  If  any  premium 
or  instalment  thereof  be  not  paid 
before  the  end  ^t  the  period  of 
£:race,  then  this  policy  shall  imme- 
diately cease  and  become  void,  and 
all  premiums  previously  paid  shall 
be  forfeited  to  the  company,  except 
aa  hereinafter  provided." 

Dividends  and  the  disposal  there- 
of are  stipulated  for  in  the  follow- 
ing language: 

"This  policy  shall  participate  in 
the  surplus  of  the  company,  and  the 
proportion  of  the  surplus  accruing 
hereon  shall  be  ascertained  and  dis- 
tributed annually  on  the  annivers- 
ary of  its  date  of  issue.  At  the  op- 
tion of  the  insured  or  the  owner  of 
this  policy  such  dividends  shall  be 

"(1)  Paid  in  cash,  or  (2)  ap- 
plied toward  the  payment  of  any 
premium  or  premiums;  oir  (3)  left 
to  accumulate  to  the  credit  of  the 
policy  with  interest  at  the  rate  of  3 
per  centum  per  annum,  and  payable 
at  the  maturity  of  the  policy,  but 
withdrawable  on  any  anniversary 
of  the  policy. 

"Unless  the  insured  or  the  owner 
of  this  policy  shall  elect  otherwise 
within  three  months  after  the  mail- 
ing of  a  written  notice  requiring  the 
election  of  one  of  the  three  above 
options,  the  dividends  shall  be  paid 
in  cash." 

Under  the  scale  of  premiums 
agreed  upon  the  deceased  was  as- 
sessed the  sum  of  $91.20,  as  pre- 
mium for  the  year  in  which  he  died. 

Terms  upon  which  lapsed  policies 
may  be  reinstated  are  as  follows: 
"Unless  the  original  term  for  which 
this  policy  was  issued  has  expired, 
it  may  be  reinstated  at  any  time 
within  three  years  from  date  of  de- 
fault in  payment  of  any  premium, 
upon  evidence  of  insurability  satis- 
factory to  the  company,  and  upon 
payment  of  the  arrears  of  premium 
with  interest  thereon  at  the  rate  of 
5  per  centum  per  annum." 
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The  policy  is  designated  as  a 
"yearly  renewable  term"  policy,  and 
under  the  caption  "Notice  to  policy- 
holder" is  found  the  following:  "As 
this  policy  is  on  the  yearly  renew- 
able term  plan,  the  premiums  will 
increase  yearly,  as  shown  by  the 
table  herein,  and  they  will  increase 
more  rapidly  as  time  goes  on.  Ow- 
ing to  the  low  rate  of  premium 
charged,  the  dividends  on  this 
policy  will  be  small,  and  must  not 
be  confused  with  those  on  ordinary 
forms  of  policy." 

The  insured  failed  to  pay  the 
premium  which  fell  due  on  April  1, 
1916,  and  some  correspondence  en- 
sued in  reference  thereto  between 
him  and  the  defendant.  On  May 
18,  1916,  the  insured  died,  not  hav- 
ing paid  or  attempting  to  pay  that 
premium.  Some  time  after  his 
death  the  beneficiary  received  from 
the  defendant  company  blank  forms 
upon  which  to  designate  the  man- 
ner in  which  a  dividend  then  due, 
under  the  terms  of  the  policy, 
should  be  applied.  Mrs.  Cason  filled 
out  one  of  them  in  which  she  elect- 
ed to  have  the  dividend  applied  to 
the  payment  of  the  current  pre- 
mium, and  on  the  23d  of  June,  1916, 
tendered  the  same,  together  with 
the  balance  of  the  yearly  premium, 
to  the  agent  of  the  company.  The 
tender  was  refused,  and  defendant, 
declining  to  recognize  the  right  of 
the  beneficiary  to  so  elect,  denied 
any  liability  upon  the  ground  that 
the  policy  had  lapsed. 

The  sole  question  is  whether  the 
policy  was  in  force  at  the  death  of 
the  insured.  It  is  plain  that  it  is  a 
renewal  term  contract,  and  that  un- 
der its  provisions  there  is  a  new 
contract  of  insurance  each  year, 
provided  the  one  condition  prece- 
dent is  fulfilled;  to  wit,  the  pay- 
ment of  the  premium  within  the 
time  limit.  Failure  to  perform  that 
condition  terminates  the  contract. 

Plaintiff  contends  that  the  policy 
gives  an  option  to  apply  dividends 
to  the  payment  of  premiums.  But 
the  policy  also  provides  that  the  in- 
surance shall  cease  if  the  premium 
is  not  paid  within  the  period  of 
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grace,  and  that  the  contract  is  for 
a  term  of  one  year,  renewable  only 
.upon  the  pajonent  of  the  annual 
premium  in  advance.  Manifestly 
the  option  must  be 
exercised  while  the 
contract  is  yet  in 
force,  and  a  full 
annual  premium  must  be  paid. 

At  the  time  of  the  death  of  the  in- 
sured a  dividend  had  accrued  upon 
the  policy  in  the  sum  of  $22.70.  It 
is  argued  that  the  insurance  com- 
pany is  bound  by  the  terms  of  the 
policy  to  apply  this  dividend  to  any 
overdue  premium  and  so  keep  the 
policy  in  force,  and  that  there  is  no 
evidence  that  the  company  ever 
gave  notice  of  this  accrued  dividend 
or  that  it  ever  required  the  insured 
to  elect  how  it  should  be  applied.  It 
is  also  contended  that  the  notice  to 
elect,  sent  the  beneficiary  after  the 
death  of  the  insured,  and  her  re- 
sponse thereto  and  tender  of  the  bal- 
ance of  the  premium,  were  sufficient 
to  reinstate  the  policy.  Also,  that  in 
any  event,  the  correspondence  above 
mentioned  between  the  company  and 
the  insured,  following  the  nonpay- 
ment of  the  premium  in  question, 
was  a  waiver  of  whatever  right  to 
declare  the  policy  forfeited  the  com- 
pany might  have  had.  It  is  argued 
that  this  is  true  regardless  of 
whether  the  policy  is  a  whole  life 
policy,  or  one,  as  stated  in  the  con- 
tract, for  a  renewable  term. 

As  noted  above,  the  policy  is 
designated  as  a  "yearly  renewable 
term"  policy,  which  is  a  distinct 
form  of  insurance  diifering  from  a 
life  policy,  and  other  forms.  It  is 
for  a  specific  period  of  time.  In  this 
case  it  was  for  a  yearly  period,  with 
one  month  of  grace,  and  to  be  kept 
in  force,  according  to  its  terms, 
must  have  been  renewed  each  year 
before  it  had  lapsed.  The  payment 
of  the  yearly  premiums  was  a  condi- 
tion precedent  to  a  renewal.  In  New 
York  L.  Ins.  Co.  v.  Statham,  93  U. 
S.  24,  23  L.  ed.  789,  19  Am.  Rep. 
512,  the  forms  of  term  insurance 
and  whole  life  policies  are  con- 
trasted and  discussed  on  page  30  of 
93  U.  S.  as  follows:    "We  agree 


with  the  court  below,  that  the  con- 
tract is  not  an  assurance  for  a  single 
year,  with  a  privilege  of  renewal 
from  year  to  year  by  paying  the  an- 
nual premium,  but  that  it  is  an  en- 
tire contract  of  assurance  for  life, 
subject  to  discontinuance  and  for- 
feiture for  nonpayment  of  any  of 
the  stipulated  premiums." 

In  Rosenplanter  v.  Provident  Sav. 
Life  Assur.  Soc.  46  L.R.A.  473,  37 
C.  C.  A.  566,  96  Fed.  721,  a  renew- 
able term  policy  was  under  discus- 
sion, and  at  page  476  of  46  L.R.A. 
the  court  said :  "The  contract  which 
the  parties  themselves  made  was  one 
for  an  insurance  for  a  single  year, 
with  the  privilege  of  renewal  for 
succeeding  years  upon  condition  of 
the  payment  of  an  additional  pre- 
mium upon  the  day  named  in  the 
policy.  Failure  to  renew  it  accord- 
ing to  .  .  .  contract  put  an  end 
to  the  policy,  without  more  ado." 

Also  in  McDougall  v.  Provident 
Sav.  Life  Assur.  Soc.  135  N.  Y.  651, 
32  N.  E.  251,  where  the  court  de- 
scribed and  construed  the  policy 
there  involved  in  the  following  lan- 
guage :  "Defendant  f urtherr  prom- 
ised to  renew  and  extend  this  insur- 
ance during  each  successive  year 
from  the  date  thereof,  upon  condi- 
tion that  the  assured  shall  pay,  on 
or  before  the  twenty-third  d^  of 
June  in  each  successive  year  during 
the  continuance  of  the  contract. 
.  .  . '  It  is  plain  that  this  policy 
was  a  contract  for  an  insurance  for 
the  term  of  one  year  only,  provid- 
ing, however,  by  its  terms,  for  its 
renewal  for  successive  years  upon 
compliance  by  the  assured  with  the 
conditions  named." 

See  also  Haas  v.  Mutual  L.  Ins. 
Co.  84  Neb.  682,  26  L.R.A.(N.S.) 
747,  121  N.  W.  996,  19  Ann.  Cas. 
58;  Hartford  F.  Ins.  Co.  v.  Walsh, 
54  m.  164,  5  Am.  Rep.  115 ;  Baldwin 
V.  Provident  Sav.  Life  Assur.  Soc. 
23  App.  Div.  S,  48  N.  Y.  Supp.  463; 
Roberts  v.  .^Btna  L.  Ins.  Co.  101  111. 
App.  313;  Brady  v.  Northwestern 
Ins.  Co.  11  Mich.  443;  Jenkins  v. 
Covenant  Mut.  L.  Ins.  Co.  171  Mo. 
375,  71  S.  W.  688. 

It  is  plain  from  the  terms  of  the 
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policy  that  the  insurance  was  dis- 
tinctively from  year  to  year,  subject 
to  renewal  only  upon  compliance 
with  its  provisions.  The  insured 
had  allowed  the  policy  to  lapse,  and 
the  correspondence  between  him  and 
the  defendant  shows  an  effort  upon 
the  part  of  both  to  renew  the  con- 
tract upon  different  terms  as  to  the 
-wMT.r  of  payment  of  the  pre- 

t»rmm  o*  polier-o    miUDOS.     ThlS.  hOW- 

"•"•"»""*-'••  ever,  was  not  a 
waiver  of  any  of  tiie  rights  of  de- 
fendant. 

There  was  nothing  in  the  policy 
which  required  the  company  to  ap- 
ply the  dividend  due  to  the  partial 
payment  of  the  annual  premium. 
The  Supreme  Court  of  the  United 
States,  in  Slocum  v.  New  York  L. 
Ins.  Co.  228  U.  S.  364,  at  page  374, 
57  L.  ed.  879,  884,  33  Sup.  Ct.  Rep. 
527,  Ann.  Cas.  1914D,  1029,  in  dis- 
cussing  the  question  whether  an  in- 
siurance  company  is  bound  to  accept 
partial  payments  of  premiums,  said : 
"The  policy  plainly  provided  for  the 
payment  of  the  stipulated  premium 
annually  within  the  month  of  grace 
following  the  due  day,  and  as  plainly 
excluded  any  idea  that  payment 
could  be  made  in  instalments  dis- 
tributed through  the  year.  Con- 
cededly,  there  was  no  payment  of 
the  whole  of  the  premium  in  ques- 
tion, and  as  a  partial  payment  was 
not  within  the  contemplation  of  the 
policy,  nothing  was  gained  by  hand" 
ing  to  the  agent  the  check  .  .  . 
unless  what  he  did  in  that  connec* 
tion  operated  as  a  waiver  of  full  and 
timely  payment." 

In  the  case  at  bar  it  was  not 
within  the  contemplation  of  the 
policy  that  partial  pajnnents  would 
be  allowed.  Indeed,  the  correspond- 
ence mentioned  above  was,  among 
other  things,  a  tentative  effort  to 
change  the  terms  of  payment  under 
the  policy  to  semiannual  or  quaiv 
terly  payments  of  the  premium,  and 
to  reinstate  the  policy  under  those 
proposed  new  terms. 

There  is  no  provision  in  the  policy 
authorizing  the  application  of  divi- 
dends to  the  purchase  of  extended 
insurance,  or  providing  for  the  pur-. 


139» 


—  Colo.  — ,  18i  Pac.  t»«.) 

chase  of  any  insurance  less  than 
for  a  whole  year,  or  for  the  payment 
of  anything  less  than  a  full  annual 
premium.  There  was  nothing  un- 
der this  policy  to  be  forfeited  and 
therefore  nothing  which  could  be 
waived,  because  the  failure  to  pay 
the  premium  had  put  an  end  to  the 
contract.  If  the  condition  precedent 
is  not  performed  the  policy  dies,  and 
if  it  is  to  be  revived  it  must  be  by  a 
new  agreement  between  the  par- 
ties. 

In  any  event,  regardless  of 
whether  the  policy  is  a  term  policy 
or  an  entire  life  poli<^,  there  is 
nothing  in  the  correspondence 
which  warrants  a  holding  that  the 
lapse  of  the  policy  was  waived.  The 
letter  chiefly  relied  upon  by  plaintiff 
is  the  one  dated  May  10, 1913,  which 
appears  upon  its  face  to  be  a  stereo- 
type form  probably  sent  to  all 
policyholders  who  permit  their  con- 
tracts to  lapse  by  failure  to  pay 
premiums. 

Upon  a  full  and  careful  examina- 
tion of  the  policy  it  must  be  conclud- 
ed that  it  is  one  for  a  fixed  term  of 
one  year,  with  a  period  of  grace 
added,  and  may  be  renewed  at  the 
end  of  each  year  by  paying  the  full 
premium  due  under  its  terms;  tiiat 
the  pajrment  of  such  yearly  premium 
within  the  time  specified  is  a  condi- 
tion precedent  to  renewal ;  that  the 
failure  to  make  such  payment  ter- 
minates the  policy;  that  It  has  no 
provision  either  authorizing  or 
requiring  the  company  of  its  own 
motion  to  apply  dividends  to  the 
payment,  either  partially  or  wholly, 
of  any  premium  or  premiums  due; 
and  that  it  contains  absolutely  no 
provisions  for  extended  insurance 
by  a  partial  payment  of  a  premium. 

It  conclusively  appearing  that  the 
insured  had  not  paid  the  current 
premium,  and  had  therefore  permit- 
ted the  policy  to  lapse,  it  is  unneces- 
sary to  discuss  any  of  the  other 
points  raised  by  the  plaintiff. 

The  terms  of  the  policy  are  direct, 
clear,  and  without  ambiguity.  They 
leave  no  room  for  construction.  It 
is  the  function  of  courts  to  enforce 
contracts  according  to  their  precise 
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terms,  and  not  to  attempt  to  modify 
or  change  them  or  to  make  a  dif- 
ferent contract  between  the  parties 
from  that  into  which  they  them- 
selves have  voluntarily  entered. 

The  judgment  of  the  trial  court  in 
dismissing  the  action  was  right  and 
should  be  affirmed. 

Judgment  affirmed. 

A  petition  for  rehearing  having 
been  filed,  the  following  additional 
opinion  was  handed  down  on 
October  6,  1919 : 

The  main  contention  on  rehearing 
is  that  the  court  in  its  opinion  fails 
to  give  effect  to  the  words  in  the 
policy,  "except  as  hereinafter  pro- 
vided," and  that  this  provision  has 
not  had  consideration  by  the  court 
in  reaching  a  conclusion. 

These  words  appear  in  this  clause 
of  the  policy:  "If  any  premium  or 
instalment  thereof  be  not  paid  be- 
fore the  end  of  the  period  of  grace, 
then  this  policy  shall  immediately 
cease  and  become  void,  and  all  pre- 
miums previously  paid  shall  be  for- 
feited to  the  company,  except  as 
hereinafter  provided." 

The  expression,  "except  as  herein- 
after provided,"  has  not  the  slight- 


est application  to  the  question  of 
the  termination  of  the  policy.  It 
plainly  refers  to  the  ret«tio« 

forfeiture  of  pre-  '>ezMpt'L\era- 
miums  previously  i'^Vufea." 
paid,  and  to  that 
alone.  This  is  clearly  apparent,  not 
only  from  grammatical  construc- 
tion, but  in  view  of  the  otl»r  pro- 
visions of  the  policy  which  make  it 
manifest  beyond  the  possibility  of 
doubt  that  the  only  way  to  continue 
the  policy  in  force  is  by  the  pajrment 
of  the  agreed  premium  when  due,  or 
within  the  period  of  grace  allowed. 
The  clause  under  discussion  sim- 
ply provides  that  as  a  result  of  the 
fact  that  the  policy  has  lapsed,  it  is 
expressly  agreed  that  all  premiums 
previously  paid  are  forfeited,  except 
only  those  which  are  returnable  un- 
der the  dividend  clause.  Such  clear- 
ly is  the  sole  and  only  purpose  and 
effect  of  the  limitation  in  question. 
There  appears  to  be  no  room  for  a 
difference  of  opinion  on  this  propo- 
sition. 

Rehearing  denied. 

Garrigues,  Ch.  J.,  and  Allen,  J., 
concur. 


ANNOTATION. 


DmdMub  at  preventing  lapse  of  poBey  for  nonpayoMnt  of  premianis. 


Oeaeral  rule, 

Except  as  hereafter  noted  it  is  a 
general  rule  that  where  an  insurer  has 
accrued  dividends  in  its  hands  suffi- 
cient to  cover  premiums  due,  it  is  its 
duty  to  apply  them  to  the  payment  of 
the  premiums  and  prevent  a  forfeit^ 
ure,  especially  if  this  has  been  the  cus- 
tom of  the  parties.  Manhattan  L.  Ins. 
Co.  v.  Hoelzle  (1879)  Fed.  Cas.  No. 
9,025;  Mutual  L.  Ins.  Co.  v.  Henley 
(1916)  125  Ark.  372,  188  S.  W.  829; 
Mutual  L.  Ins.  Co.  v.  Breland  (1918) 
117  Miss.  479,  L.R.A.1918D,  1009,  78 
So.  362;  Girard  L.  Ins.  Annuity  &  T. 
Co.  v.  Mutual  L.  Ins.  Co.  (1881)  97 
Pa.  15;  Matlack  v.  Mutual  L.  Ins.  Co. 
(1897)  180  Pa.  360,  36  Atl.  1082. 

In  Girard  L.  Ins.  Annuity  &  T.  Co. 
V.  Mutual  L.  Ins.  Co.  (1881)  97  Pa.  15, 


it  was  held  that  the  insurer  could  not 
declare  a  policy  forfeited  for  nonpay- 
ment of  premiums  where  it  had  divi- 
doids  belonging  to  the  insured  in  its 
hands,  and  it  had  been  his  custom  to 
apply  dividends  due  him  to  the  pay- 
ment of  premiums. 

To  the  same  effect  is  Matlack  v.  Mu- 
tual L.  Ins.  Co.  (Pa.)  supra. 

And  in  Manhattan  L.  Ins.  Co.  v. 
Hoelzle  (Fed.)  supra,  where  it  was 
the  custom  of  the  insurer  to  apply 
dividends  to  the  payment  of  the  next 
premium  when  the  insured  so  request- 
ed, it  was  held  that  a  recovery  was 
not  barred  because  of  a  nonpayment  of 
a  premium,  where  the  insured  had  re- 
quested the  insurer  to  apply  the  divi- 
dends to  the  payment  of  the  premium. 

And  in  Mutual  L.  Ins.  Co.  v.  Breland 
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(1918)  117  Miss.  479,  L.R.A.1918D, 
1009,  78  So.  362,  it  was  held  that  the 
insurer  should,  in  the  absence  of  notice 
to  the  insured  to  exercise  his  option  as 
to  the  application  of  accrued  dividends, 
apply  them  in  payment  of  the  pre- 
miam  so  as  to  prevent  a  forfeiture, 
notwithstanding  a  provision  of  the 
policy  that  upon  failure  of  the  insured 
to  exercise  his  option  the  dividends 
should  be  applied  to  furnish  paid-up 
additions  to  the  policy. 

In  Citizens'  Nat.  L.  Ins.  Co.  v.  Morris 
(1912)  104  Ark.  288,  148  S.  W.  1019, 
however,  because  of  a  provision  in  the 
policy  for  forfeiture  if  premiums  were 
not  paid  when  due,  and  for  the  termi- 
nation of  the  contract  if  the  insured 
failed  to  carry  out  an  agreement 
whereby  he  was  to  act  as  the  insurer's 
agent,  it  was  held  that  the  rule  re- 
quirinsr  dividends  to  be  applied  to  pay 
premiums,  and  avoid  a  forfeiture,  had 
no  application. 

And  in  Straube  v.  Pacific  Mut.  L. 
Ins.  Co.  (1899)  123  CaL  677,  66  Pac. 
546,  which  was  an  action  by  a  wife 
after  her  husband's  death,  based  on 
fraud  by  the  insurer  in  procuring  the 
surrender  of  the  policy  for  a  cash 
consideration,  the  court  stated  that 
there  was  no  merit  in  the  wife's  con- 
tention that  the  accumulated  divi- 
dends should  have  been  applied  to  the 
payment  of  premiums.  This  conclu- 
sion apparently  was  based  on  provi- 
sions of  the  policy  for  paid-up  insur- 
ance and  for  forfeiture  on  default  in 
the  payment  of  premiums. 

AvpUeatlaB  of  sBdeclBred  dividends. 

It  has  been  held  that  profits  in  the 
insurer's  hands  which  have  been 
earned,  but  not  declared  as,  dividends, 
cannot  be  treated  as  funds  in  its  hands 
applicable  to  the  payment  of  premi- 
ums, and  that  it  is  not  therefore  re- 
quired to  apply  them  to  the  payment 
of  premiums  and  prevent  a  forfeiture. 
Empire  L.  Ins.  Co.  v.  Wier  (1910)  135 
Ga.  130,  68  S.  E.  1035;  Mutual  P.  Ins. 
Co.  v.  Miller  Lodge  (1882)  58  Md. 
463;  Jones  v.  Northwestern  Mut.  L. 
Ins.  Co.  (1889)  10  Ohio  Dec.  Reprint, 
681;  Mutual  L.  Ins.  Co.  v.  Girard  L. 
Ins.  Annuity  &  T.  Co.  (1882)  100  Pa. 
172. 

The  court  in  Mutual  L..Ins.  Co.  v. 


Girard  L.  Ins.  Annuity  &  T.  Co.  (Pa.) 
supra,  said:  "We  think  it  would  be 
carrying  the  rule  beyond  any  recog- 
nized principle  to  hold  that  profits 
earned,  but  not  declared  as  dividend 
or  otherwise,  could  be  treated  as  funds 
in  the  hands  of  the  company  applica- 
ble to  the  payment  of  a  premium.  Non 
constat  that  such  provision  ever  will 
be  made.  That  it  was  subsequently 
done  in  this  case  is  not  to  the  point."^ 

In  an  abstract  of  the  opinion  in 
Empire  L.  Ins.  Co.  v.  Wier  (1910)  135 
Ga.  130,  68  S.  E.  1035,  actual  payment 
of  the  yearly  premium  was  held  a 
condition  precedent  to  the  earning  of 
a  dividend  provided  for  in  certain  cou- 
pons attached  to  the  policy,  and  there 
having  been  no  actual  payment  of  an 
overdue  premium,  and  no  duty  on  the 
part  of  the  insurer  to  declare  a  divi- 
dend, the  policy  was  held  forfeited. 

And  it  has  been  held  th&t  an  in- 
sured was  not  entitled  to  have  divi- 
dends applied  to  prevent  a  forfeiture 
for  nonpajmient  of  premiums  where, 
after  the  premium  became  due,  the  di- 
rectors of  the  insurer  declared  a  divi- 
dend to  participating  policies,  condi- 
tioned upon  the  payment  of  the  annual 
premiums,  and  providing  that  no  divi- 
dend should  be  payable  to  policies 
upon  which  premiums  were  unpaid. 
Bryant  v.  Mutual  Bens  L.  Ins.  Co. 
(1901)  109  Fed.  748;  Petrie  v.  Mutual 
Ben.  L.  Ins.  Co.  (1904)  92  Minn.  489, 
100  N.  W.  236. 

Attention  may  be  called  at  this 
point,  however,  to  the  fact  that  in 
some  cases  it  has  been  held  that  the 
insurer  has  no  right  to  declare  divi- 
dends conditioned  upon  the  pajrment 
of  the  next  premium  due.  Mtna  L. 
Inn.  Co.  V.  Hartley  (1902)  24  Ky.  L. 
Rep.  57,  67  S.  W.  19;  Mutual  Ben.  L. 
Ins.  Co.  v.  Davis  (1908)  116  Ky.  404, 
73  S.  W.  1020. 

Incnttoleitt  dlTldends. 

It  has  been  held  that  where  divi- 
dends due  are  insufficient  to  pay  a  full 
premium,  the  insurer  is  not  bound,  in 
the  absence  of  an  offer  by  the  insured 
to  pay  the  balance,  to  apply  them  to 
the  payment  of  premiums.  Bulger  v. 
Washington  L.  Ins.  Co.  (1879)  63  Ga. 
328;  Hollister  v.  Quincy  Mut.  F.  Ins. 
Co.  (1875)  118  Mass.  478;  Wheeler  v. 
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.Connecticut  Mut.  L.  Ins.  Go.  (1880)  82 
N.  Y.  543,  37  Am.  Rep.  594. 

In  HolUster  v.  Quincy  Mut.  F.  Ins. 
Co.  (1875)  118  Mass.  478,  where  the 
by-laws  of  a  fire  insurance  company 
provided  that  any  risk  ^should  be  sus- 
pended unless  an  assessment  was  paid 
within  a  specified  time,  it  was  held 
not  a  valid  excuse  by  a  member  for 
neglecting  to  pay  an  assessment  that 
the  company  owed  him  a  dividend  on 
an  old  policy,  less  in  amount  than  the 
amount  of  the  assessment  if  he  had  not 
offered  to  pay  the  balance. 

And  in  Terry  v.  State  Mut.  L.  Ins. 
Co.  (1911)  90  S.  C.  1,  72  S.  E.  498, 
where  the  policy  gave  the  right  to  pay 
premiums  semiannually  or  quarterly, 
and  provided  that  dividends  might  be 
applied  to  the  payment  of  premiums, 
or  drawn  in  cash,  it  was  held  that  the 
insurer  was  not  bound  to  apply  a  divi- 
dend to  the  payment  of  the  premium 
where  it  was  insufllicient  to  pay  a  quar- 
terly premium,  the  shortest  period 
provided  for,  although  it  was  sufficient 
to  continue  the  policy  in  force  beyond 
the  date  on  which  the  insured  died. 

And  it  will  be  observed  that  in  the 
reported  case  (Cason  v.  Mutual  L. 
Ins.  Co.  ante,  1395)  where  the  yearly 
renewable  term  policy  provided  for  the 
payment  of  premiums  in  advance  with 
a  grace  of  thirty  days,  and  provided 
that  "except  as  herein  provided"  the 
payment  of  a  premium  shall  not  main- 
tain the  policy  beyond  the  date  when 
the  next  premium  is  payable,  and  that, 
at  the  option  of  the  insured,  dividends 
should  be  paid  in  cash  or  applied  to- 
ward the  payment  of  premiums,  it  was 
held  that  on  default  in  the  payment 
of  the  premium,  continuing  for  more 
than  a  month,  the  policy  was  avoided, 
notwithstanding  the  fact  that  divi- 
dends were  due  which,  although  not 
sufiicient  to  pay  the  premiums  for  a 
year,  were  sufficient  to  extend  the  risk 
beyond  the  time  of  the  insured's  death. 

In  Mutual  L.  Ins.  Co.  v.  Henley 
(1916)  125  Ark.  372,  188  S.  W.  829, 
however,  where  the  insurer  had  divi- 
dends to  the  insured's  credit  sufficient 
to  pay  a  quarterly  premium,  it  was 
held  that  the  policy  was  not  forfeited 
for  nonpayment  of  the  premium,  al- 
though  the   premiums   were   payable 


annually,  it  appearing  that  the  policy 
contained  a  provision  that  the  pre- 
mium might  be  paid  semiannually  or 
quarterly,  the  court  stating  that  al- 
though the  insured  had  not  elected  to 
pay  quarterly,  his  consent  to  the  ap- 
propriation of  the  dividend  to  prevent 
a  forfeiture  might  be  presumed. 

And  it  has  been  held  that  although 
an  insurer  cannot  be  compelled  to  ac- 
cept less  than  a  full  premium,  and 
cannot  be  compelled  to  apply  a  divi- 
dend less  than  the  premium  due  in 
part  payment  thereof,  yet  where  it  has 
actually  so  applied  the  dividend,  it 
cannot,  during  the  time  covered  by  the 
part  payment,  declare  the  policy  for- 
feited for  nonpayment  of  the  premium. 
iEtna  L.  Ins.  Co.  v.  Hartley  (1902)  24 
Ky.  L.  Rep.  57,  67  S.  W.  19. 

Ap9U«atloB  to  vayaieat  o£  lmt«v«st  am 
pr«iBlaia  note*. 

It  has  been  held  the  duty  of  the  in- 
surer to  apply  dividends  in  its  hands 
to  the  payment  of  interest  on  premium 
notes,  where  a  default  in  the  payment 
of  the  interest  would  woric  a  forfeiture 
of  the  policy.  Union  Cent.  L.  Ins.  Co. 
V.  Caldwell  (1900)  68  Ark.  506,  58  S. 
W.  355;  Franklin  L.  Ins.  Co.  v.  Wal- 
lace (1884)  98  bid.  7;  Smith  v.  St 
Louis  Mat.  L.  Ins.  Co.  (1877)  2  Tenn. 
Ch.  727. 

And  this  result  has  been  reached 
notwithstanding  a  provision  for  pay- 
ment in  cash  of  interest  on  the  notes. 
Northwestern  Mat.  L.  Ins.  Co.  v.  Port 
(1884)  82  Ky.  269;  Russam  ▼.  St  Loais 
Mut.  L.  Ins.  Co.  (1876)  1  Mo.  App. 
228. 

And  a  like  conclusion  was  reached 
in  Hull  V.  Northwestern  Mut.  L.  Ins. 
Co.  (1876)  39  Wis.  397,  notwithstand- 
ing a  provision  for  the  payment  of  in- 
terest on  notes  in  cash,  there  being  a 
further  provision  that  dividends 
should  first  be  applied  to  pay  unpaid 
interest,  the  court  holding  that  in  caae 
of  repugnant  provisions  they  should 
be  so  construed  as  to  avoid  a  forfeit- 
ure. 

In  Mutual  F.  Ins.  Go.  v.  Miller  Lodge 
(1882)  68  Md.  463,  it  was  held  that 
unless  declared  dividends  are  express- 
ly made  applicable  to  the  payment  of 
interest  on  premium  notes,  the  insurer 
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is  not  bound  or  justified,  unless  with 
the  insured's  assent,  to  apply  divi- 
dends to  pay  the  interest  on  such 
notes,  even  for  the  purpose  of  prevent- 
iusr  a  forfeiture. 

And  in  Ewald  v.  Northwestern  Mut. 
L.  Ins.  Co.  (1884)  60  Wis.  481,  19 
N.  W.  513,  where  the  policy  provided 
for  a  forfeiture  for  nonpayment  of  in- 
terest, and'  contained  a  provision  that 
interest  on  premium  notes  should  be 
paid  in  cash,  and  that  dividends  should 
be  applied  to  the  payment  of  premium 
notes,  it  was  held  that  the  insured 
could  not  complain  of  a  forfeiture 
where  he  had  failed  to  pay  the  inter- 


est according  to  the  provisions  of  the 
policy. 

And  in  Anderson  v.  St.  Louis  Mut. 
L.  Ins.  Co.  (1876)  1  Flipp.  559,  Fed. 
Cas.  No.  362,  the  insurer  was  held  not 
required  to  apply  dividends  first  to  the 
payment  of  interest,  and  then  to  the 
principal,  in  order  to  prevent  a  for- 
feiture of  a  policy  which  made  no 
special  provision  for  dividend  credits, 
and  required  payment  annually  in  ad- 
vance of  the  interest  on  notes,  the  in- 
sured's customs  having  been  to  pay 
the  interest  in  cash  and  allow  the  divi- 
dends to  be  applied  to  the  payment  of 
the  principal.  J.  T.  W. 


MARY  E.  HAMBLIN 

V. 

EDNA  MARCHANT,  Impleaded,  etc.,  Appt 

iConso*  Supreme  Court  —  October  12,  1918. 
(103  Kan.  508,  175  Pac.  678.) 

Constitutional  hw  —  changring  descent  to  murderer. 

1.  Section  3856  of  the  General  Statutes  of  1915  does  not  violate  §  10 
or  §  12  of  the  Bill  of  Rights,  or  §  6  of  article  6  of  the  state  Constitution, 
or  the  14th  Amendment  to  the  Constitution  of  the  United  States. 

[See  note  on  this  question  beginning  on  page  1408.] 

Descent  —  murder  of   ancestor  — 
statute. 

2.  Section  3856  of  the  General  Stat- 
utes of  1915  applies  to  a  woman  who 
kills  her  husband  by  shooting  him,  for 
which  she  is  afterwards  convicted  of 
manslaughter  in  the  third  degree. 

[See  9  R.  G.  L.  60.] 
*—  lil^t  of  widow. 

8.  A  widow  takes  property  from  her 
deceased  husband  under  the  Statute  of 
Descents  and  Distributions,  and  not 
otherwise. 

[See  9  R.  C.  L.  51.] 

Headnotes  1-3  by  Mabshaix,  J. 


(On  Rehearing.) 

Dower  —  inchoate  interest  —  right  of 

legislature  to  change. 

4.  The  interest  of  a  wife,  under  a 
statute  declaring  that  one  half  of  her 
husband's  property  shall  be  set  apart 
to  her  upon  his  death,  is  inchoate  until 
his  death,  and  may  be  changed  or  de- 
stroyed  by  statute. 

[See  6  R.  C.  L.  312;  9  R.  C.  L. 
666.] 


Appeal  by  defendant  Marchant  from  a  judgment  of  the  District  Court 
for  Montgomery  County  (Shukers,  J.,  pro  tern.)  in  favor  of  plaintiff  in  an 
action  brought  to  quiet  title  to  certain  real  property.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thonas  E.  Wagstaff,  for  appel-  McAllister  v.  Pair,  72  Kan.  533,  3 
lant:  L.R.A.(N.S.)    726,   115  Am.  St.  Rep. 

Defendant  Edna  Marchant  could  not  233,  84  Pac.  112,  7  Ann.  Cas.  973;  4 
be  prevented  from  succeeding  to  the  Bl.  Com.  pp.  193;  Re  Kuhn,  125  Iowa, 
ostate  of  her  husband.  449,  101  N.  W.  152,  2  Ann.  Cas.  657; 
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Re  Kirby,  162  Cal.  91,  39  L.R.A.(N.S.) 
1088,  121  Pac  370,  Ann.  Caa.  1913C, 
928. 

Appellant  had  a  vested  interest  in  the 
lands  of  her  husband. 

Helm  V.  Helm,  11  Kan.  19;  Busen- 
bark  v.  Basenbark,  38  Kan.  572,  7  Pac. 
245;  Munger  v.  Baldridge,  41  Kan.  286, 
18  Am.  St.  Rep.  273,  21  Pac.  159; 
Flanieran  v.  Waters,  57  Kan.  18,  46  Pac. 
56;  McKelvey  v.  McKelvey,  76  Kan.  326, 
121  Am.  St  Rep.  436,  89  Pac  663 ;  Mur- 
ray V.  Murray,  102  Kan.  184,  170  Pac. 
393;  Nagle  v.  Tieperman,  74  Kan.  32,  9 
L.R.A.(N.S.)  674,  85  Pac.  941,  88  Pac. 
969,  10  Ann.  Cas.  977;  Jenkins  v. 
Dewey,  49  Kan.  49,  30  Pac.  114. 

Applied  to  third  degree  manslaughter, 
chap.  193,  Laws  1907,  violates  §  10  of 
the  Kansas  Bill  of  Rights. 

McKelvey  v.  McKelvey,  75  Kan.  325, 
121  Am.  St.  Rep.  435.  89  Pac.  663. 

The  Statute  of  1907  also  violates  §  6, 
art.  6,  of  the  Constitution  of  Kansas 
and  §  1  of  the  5th  Amendment  to  the 
Constitution  of  the  United  States. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
22  Kan.  1;  Manker  v.  Tough,  79  Kan. 
46,  19  L.R.A.(N.S.)  675,  98  Pac.  792, 
17  Ann.  Cas.  208;  Carpenter's  Estate, 
170  Pa.  203,  29  L.R.A.  145,  50  Am. 
St.  Rep.  766,  32  Atl.  637;  Owens  ▼. 
Owens,  100  N.  C.  240,  6  S.  E.  794. 

Mr.  Alfred  M.  Jackson,  amicus 
curie: 

The  wife  has  an  interest  in  the  real 
estate  of  her  husband  prior  to  his 
death. 

Helm  ▼.  Helm,  11  Kan.  19;  Jenness 
V.  Cutler,  12  Kan.  500;  Busenbark  v. 
Busenbark,  33  Kan.  577,  7  Pac.  245; 
Flanigan  v.  Waters,  57  Kan.  23,  45 
Pac.  56;  McKelvey  v.  McKelvey,  75 
Kan.  325,  121  Am.  St.  Rep.  435,  89 
Pac.  663 ;  Murray  v.  Murray,  102  Kan. 
184,  170  Pac.  393;  Re  Kuhn,  125  Iowa, 
449,  101  N.  W.  151.  2  Ann.  Cas.  657; 
9  R.  C.  L.  p.  51,  §  43. 

Mr.  Sullivan  Lomax,  for  appellee: 

A  wife,,  after  having  been  convicted 
of  manslaughter  for  the  killing  of  her 
husband,  cannot  inherit  his  estate. 

Hannon  v.  Taylor,  67  Kan.  1,  45  Pac. 
51;  State  ex  rel.  Ise  v.  Cline,  91  Kan. 
419,  50  L.R.A.(N.S.)  991,  137  Pac.  932; 
Re  Mertes,  181  Ind.  478,  104  N.  E. 
753;  Beddinglield  v,  Estill,  118  Tenn. 
39,  9  L.R.A.(N.S.)  640,  100  S.  W.  108, 
11  Ann.  Cas.  904;  Re  Kirby,  162  CaL 
91,  89  L.R.A.(N.S.)  1088,  121  Pac. 
370,  Ann.  Cas.  1913C,  928. 

The  interest  of  a  wife  in  the  lands 
and  property  of  her  husband  while  he 


yet  lives  is  the  same  sort  of  inchoate 
or  contingent  interest  as  dower.  So  far 
as  being  a  vested  interest  is  concerned, 
it  is  no  more  so  than  dower. 

Hatch  t:  Small,  61  Kan.  242,  59  Pac 
262;  Crane  v.  Fipps,  29  Kan.  585; 
Chapman  v.  Chapman,  48  Kan.  636,  29 
Pac.  1071;  Kessinger  v.  Schrader.  79 
Kan.  23,  98  Pac.  236. 

Marshall,  J.,  delivered  the  opmion 
of  the  court:    • 

The  plaintiff  commenced  this 
action  to  quiet  title  to  certain  real 
property  in  Montgomery  county. 
Judgment  was  rendered  in  her 
favor  against  defendant  Edna  Mar« 
chant,  who  appeals.  All  other  de- 
fendants filed  disclaimers. 

On  July  10,  1916,  John  A.  Mar- 
chant  owned  an  undivided  one-half 
interest  in  the  land  in  controversy. 
On  that  day  he  was  shot  and  killed 
by  defendant  Edna  Marchant,  who 
was  then  his  wife.  They  had  no 
children.  Edna  Marchant  was 
afterwards  convicted  of  manslaugh- 
ter in  the  third  degree  for  killing 
her  husband. 

Edna  Marchant  claims  that  she 
is  the  only  heir  of  John  A.  Mar- 
chant, deceased,  and  that  she  is 
therefore  the  owner  of  an  undivided 
one-half  interest  in  the  real  prop- 
erty. She  claims  that  §  8866  of  the 
General  Statutes  of  1916  does  not 
apply  to  persons  convicted  of  man- 
slaughter in  the  third  degree.  That 
section  reads:  "Any  person  who 
shall  hereafter  be  convicted  of  kill- 
ing or  of  conspiring  with  another  to 
kill,  or  of  procuring  to  be  killed,  any 
other  person  from  whom  such  per- 
son so  killing  or  conspiring  to  kill 
or  procuring  said  killing  woi^d  in- 
herit the  property,  real,  personal, 
or  mixed,  or  any  part  thereof,  be- 
longing to  such  deceased  person  at 
the  time  of  death,  or  who  would 
take  sa^d  property  by  deed,  will  or 
otherwise  at  the  death  of  the  de- 
ceased, shall  be  denied  all  right,  in- 
terest and  estate  in  or  to  said  prop- 
erty or  any  part  thereof,  and  the 
same  shall  descend  and  be  distrib- 
uted to  such  other  person  or  per- 
sons as  may  be  entitled  thereto  by 
laws  of  descent  and  distribution,  as 
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if  the  person  so  convicted  were 
dead." 

In  McAllister  v.  Fair,  72  Kan. 
58S,  3  L.R.A.(N.S.)  726,  115  Am. 
St.  Rep.  233,  84  Pac.  112,  7  Ann. 
Cas.  973,  decided  in  1906,  this  court 
declared  that  a  husband  inherits  his 
intestate  wife's  property,  although 
he  killed  her  for  the  purpose  of  ac- 
quiring that  property.  The  1907 
session  of  the  legislature  passed  the 
statute  quoted,  apparent^  for  the 
purpose  of  changing  the  rule  of  law 
declared  by  the  court.  The  lan- 
guage of  the  statute  is  broad,  and 
includes  every  person  who  may  take 
property  from  a  deceased  person  in 
either  of  the  ways  named  in  the 
statute.  The  statute  says  any  per- 
son who  shall  hereafter  be  con- 
victed of  killing  any  other  person, 
etc.     A   conviction 

Deaeent-marder    for  manslaughter  iS 

ttm.tut"*'*'~  *  conviction  for 
killing.  John  A. 
Marchant  was  killed  by  his  wife, 
who  shot  him.  That  act  was  within 
the  statute. 

It  is  contended  that  Edna  Mar- 
chant  did  not  inherit  nor  otherwise 
take  from  her  husband.  Then  how 
does  she  claim  any  right  to  the 
property?  If  she  has  any  right, 
that  right  comes  from  our  Statute 
of  Descents  and  Distributions.  She 
acquires  no  right  to  her  husband's 
property,  except  by  virtue  of  that 
statute.  It  does  not 
wi%w  "*'  matter         whether 

'"'■  that    right    is    ac- 

quired hy  inheritance  or  by  contract 
jcrowing  out  of  the  marriage  rela- 
tion. Edna  Marchant  either  in- 
herited the  property  or  otherwise 
took  it  &om  her  husband,  unless 
§  3856  prevents  her  from  acquiring 
it.  That  section  controls,  and  pre- 
vents her  from  taking  the  property 
under  any  circumstances. 

The  constitutionality  of  the  stat- 
ute is  questioned.  It  is  argued  that 
it  violates  §§  10  and  12  of  the  Bill 
of  Rights,  and  §  6  of  article  6  of 
the  state  Constitution,  and  that  it 
also  violates  the  14th  Amendment 
of  the  Constitution  of  the  United 
^States.    It  is  argued  that  the  statute 
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is  penal  and  works  a  forfeiture.  So 
far  as  the  present  action  is  con- 
cerned, the  statute  changed  the  law 
of  the  devolution  of  property,  on  the 
death  of  the  owner.  The  legisla- 
ture has  entire  control  of  that  mat- 
ter. The  Law  of  Descents  and  Dis- 
tributions prescribes  the  way  in 
which  property  shall  go  on  the  death 
of  the  owner,  and  the  statute  in 
question  is  merely  an  exception  to 
the  general  rules  prescribed  by  the 
Statute  of  Descents  and  Distribu- 
tions. The  statute  in  question  is  a 
part  of  the  Law  of  Descents  and 
Distributions,  and  it  provides  that 
the  property  of  a  deceased  owner 
shall  not  go  to  the  person  who  took 
the  owner's  life.  Whether  the  per- 
son to  whom  the  property  would 
ordinarily  go  took  the  owner's  life 
is  a  question  that  must  be  judicially 
determined  by  a  court  of  competent 
jurisdiction.  The  legislature  has 
seen  fit  to  say  that  that  fact  must 
be  ascertained  in  a  criminal  prose- 
cution in  which  the  person  who 
would  take  the  property  is  charged 
with  killing  the  owner.  When  that 
fact  is  ascertained  the  property  is 
not  then  taken  from  the  person  who 
would  inherit,  but  it  is  then  deter- 
nuned  that  the  person  never  did 
inherit,  and  never  did  acquire  any 
interest  in  the  property.  The  statute 
is  not  penal ;  it  does  not  add  anything 
to  the  punishment  of  the  person 
convicted;  neither  does  it  pro- 
vide for  a  forfeiture;  and  nothing 
is  taken  from  the  person  convicted. 
Edna  Marchant  never  acquired  nor 
received  anything  that  could  be 
taken  from  her.  It  follows  that 
neither  of  the  constitutional  pro- 
visions mentioned  ^  ^_^  ^, 
has  been  violated  Erw!!^i."Ji^»?»« 
by  the  statute.  The  iV^lew." 
conclusion  reached 
is  supported  by  Perry  v.  Straw- 
bridge,  209'  Mo.  621,  16  L.R.A. 
(N.S.)  244,  123  Am.  St.  Rep.  510, 
108  S.  W.  641,  14  Ann.  Cas.  92. 
The  judgment  is  affirmed. 

All  the  Justices  concur. 

First  petition  for  rehearing  de- 
nied, November  14,  1918. 
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A  second  petition  for  rehearing 
having  been  granted,  Marshall,  J., 
on  May  10,  1919,  handed  down  the 
following  additional  opinion  (104 
Kan.  689,  180  Pac.  811)  : 

An  opinion  was  rendered  in  this 
action  on  October  12,  1918.  Ham- 
blin  V.  Marchant,  103  Kan.  508, 
ante,  1403, 175  Pac.  678.  A  rehear- 
ing was  granted. 

The  defendant  insistently  argues 
that  §  3856  of  the  General  Statutes 
of  1915  is  unconstitutional,  in  that 
it  works  a  forfeiture  of  a  wife's 
rights  in  her  husband's  property, 
when  she  survives  him,  and  is  con- 
victed of  killing  him.  Homestead 
rights  do  not  appear  to  be  involved ; 
at  least,  they  are  not  argued.  The 
defendant's  argument  is  largely 
based  on  the  declarations  of  this 
court  concerning  the  interest  of  a 
wife  in  the  property  of  her  hus- 
band while  both  are  living.  These 
declarations  will  be  examined  in 
connection  with  the  statute  that 
gives  to  the  wife  that  interest.  That 
statute  in  part  reads:  "One  half 
in  value  of  all  the  real  estate  in 
which  the  husband,  at  any  time  dur- 
ing the  marriage,  had  a  legal  or 
equitable  interest,  which  has  not 
been  sold  on  execution  or  other 
judicial  sale,  and  not  necessary  for 
the  payment  of  debts,  and  of  which 
the  wife  has  made  no  conveyance, 
shall,  under  the  direction  of  the  pror 
bate  court,  be  set  apart  by  the  exec- 
utors as  her  property,  in  fee  simple, 
upon  the  death  of  the  husband,  if 
she  survives  him."  Gen.  Stat.  1915, 
§  3831. 

Pertinent  declarations  of  the 
court  follow: 

"A  wife  residing  in  this  state  is 
entitled,  upon  the  death  of  her  hus- 
band, to  the  half  of  all  the  real 
estate  owned  by  him  during  the 
marriage  which  has  not  been  sold  on 
judicial  sale,  and  is  not  necessary 
for  the  payment  of  debts,  and  of 
which  the  wife  has  made  no  con- 
veyance; so  that  there  is  an  incho- 
ate interest  to  the  extent  of  one  half 
given  to  the  wife  in  the  real  estate 
of  the  husband.  It  is  true  that  this 
interest  in  the  real  estate  of  the 


husband  is  inchoate  and  uncertain; 
yet,  according  to  the  authorities,  it 
possesses  the  element  of  property. 
It  is  an  interest  and  right  of  which 
she  can  be  devested  only  by  her  con- 
sent, or  crime,  or  her  dying  before 
her  husband.  It  is  an  interest  which 
may  be,  in  connection  with  the  hus- 
band, the  subject  of  contract  and 
bargain,  and  is  by  many  of  the  au- 
thorities denominated  a  contingent, 
but  valuable,  interest.  It  has  been 
decided  by  this  court  that  the  wife 
has  an  estate  in  the  homestead  oc- 
cupied by  herself  and  husband,  al- 
though the  title  to  the  same  be  in 
the  husband,  and  that  it  is  such  a 
present  and  existing  state  thaX  it 
will  be  protected  by  the  courts. 
Helm  V.  Helm,  11  Kan.  19;  Jenness 
v.  Cutler,  12  Kan.  500."  Busenbark 
V.  Busenbark,  33  Kan.  576,  7  Pac. 
245. 

"The  interest  of  the  wife  in  the 
real  estate  of  her  husband  during 
marriage  is  a  contingent  one,  it  is 
true;  but  it  is  unquestionably  prop- 
erty. .  .  .  That  it  is  an  existing 
interest,  and  one  which  may  be  the 
subject  of  conveyance  by  tiie  wife 
during  marriage,  is  expressly  recog- 
nized by  the  statute  defining  the 
same."  Munger  v.  Baldridge,  41 
Kan.  243,  13  Am.  St.  Rep.  273,  21 
Pac.  161. 

"Under  our  statute,  the  property 
of  the  husband  belongs  exclusive^ 
to  him,  as  the  wife's  property  is 
exclusively  her  own.  Neither  has 
any  vested  interest  or  control  over 
the  property  of  the  other  by  virtue 
of  the  marriage  relation.  The  wife 
has  no  estate  in  the  land  of  the  hus- 
band. It  is  a  mere  possibility,  de- 
pending upon  the  death  of  the  hus- 
band, or  whether  he  has  devested 
himself  of  the  title  prior  to  his 
death.  If  he  survives  her,  no  inter- 
est is  taken  by  nor  transmitted  to 
her  heirs.  If  she  survives  him,  but 
before  his  death  he  conveys  the  land, 
or  it  has  been  sold  on  execution  or 
other  judicial  sale,  nothing  remains 
for  her  to  take,  and  she  has  been  de- 
prived of  no  right.  If  there  was  an 
attempt  to  convey  by  the  husband 
alone,  when  his  wife  was  a  resident. 


Digitized  by 


Google 


HAMBLIN  V. 

{lOS  Kan.   SOS, 

the  title  would  remain  in  her,  be- 
cause the  manner  of  conveying  land 
prescribed  by  statute  had  not  been 
pursued ;  and  if  there  was  no  judi- 
cial sale  of  the  land,  and  it  was  not 
necessary  for  the  pajrment  of  debts, 
a  one-half  interest  would  descend  to 
her."  Buffington  v.  Grosvenor,  46 
Kan.  784,  18  L.R.A.  282,  27  Pac. 
139. 

"The  interest  which  the  statute 
gives  to  the  wife  in  the  real  estate 
of  her  husband  during  his  life  is  not 
easily  classified  or  denned.  Because 
of  this  difficulty  it  has  been  thought 
by  some  to  be  in  its  nature  an  in- 
heritance, and  such  a  suggestion 
may  be  found  in  some  of  the  opin- 
ions of  this  court.  But  practically 
the  entire  trend  of  the  decisions  of 
this  court  is  to  treat  it  as  a  present 
existing  interest — one  which  the 
wife  may  protect  by  an  appropriate 
action  during  the  life  of  the  hus- 
band and  against  his  wrongful  acts." 
McKelvey  v.  McKelvey,  75  Kan.  329, 
121  Am.  St.  Rep.  435,  89  Pac.  664. 

"Where  the  wife  of  a  mortgagor 
of  unoccupied  Kansas  lands  comes 
into  court  on  a  publication  service, 
and  admits  that  she  joined  with  her 
husband  in  the  execution  of  a  note 
and  mortgage,  and  no  personal 
judgment  is  sought  against  her,  she 
has  no  appealable  interest  in  the 
lands  of  her  husband  subjected  to 
foreclosure  under  a  judgment  based 
on  such  note  and  mortgage."  Stin- 
son  V.  Bell,  96  Kan.  191,  150  Pac. 
603. 

"It  has  been  difficult  to  find  a 
name  for  the  interest  the  wife  has 
in  her  husband's  real  estate  apart 
from  the  homestead."  Murray  v. 
Murray,  102  Kan.  185,  170  Pac. 
394. 

"Money  paid  a  married  man  as 
the  consideration  for  a  conveyance 
of  his  real  estate,  in  which  his  wife 
joins,  belongs  to  him,  unless  it  be 
definitely  agreed  that  a  specific  por- 
tion shall  belong  to  her  individual- 
ly." Osborn  v.  Osborn,  102  Kan. 
890,  172  Pac.  23. 

"But  a  wife  has  certain  rights 
and  interests  in  property  acquired 
by  the  husband  during  the  existence 
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of  the  marriage  relation,  which, 
with  the  aid  of  the  statute,  the 
courts  upon  proper  occasion  will 
recognize  and  protect.  Without  such 
statute  these  rights  of  the  wife 
would  be  imperfect  and  unenforcea- 
ble, but  they  would  morally  exist 
nevertheless,  and  they  only  need 
such  statute  to  give  them  legal  vi- 
tality. It  is  not  easy,  and  perhaps 
unnecessary,  to  delimit  all  these 
rights.  Where  the  marriage  rela- 
tionship is  harmonious,  it  is  scarcely 
necessary  to  consider  them.  Ordi- 
narily it  requires  either  death  or 
discord  to  mature  them.  .  .  . 
From  the  adoption  of  the  Constitu- 
tion until  now,  the  whole  tendency 
of  our  legislation  has  been  to  recog- 
nize that  the  wife  has  a  clearly  ex- 
istent legal  and  equitable  right  in 
the  property  of  her  husband,  which 
is  based  upon  the  marriage  relation 
and  the  spirit  of  mutual  co-opera- 
tion which  is  presumed  to  arise 
therefrom,  and  to  find  its  fruition 
in  the  joint  accumulation  of  prop- 
erty to  serve  their  mutual  needs  and 
to  avert  or  minimize  the  adverse 
contingencies  of  life.  ...  If  they 
lived  together  happily,  both  would 
enjoy  the  property,  and  upon  the 
death  of  one  of  them  the  other's  half 
interest  would  completely  mature, 
and  the  Statutes  of  Wills  and  of 
Descents  and  Distributions  would 
protect  it."  Putnam  v.  Putnam,  104 
Kan.  52,  177  Pac.  840. 

Under  these  declarations,  the  in- 
terest of  a  wife  in  her  husband's 
property  must  be  declared  inchoate, 
and  not  vested.  Can  the  legislature 
change  or  destroy  that  interest  be- 
fore it  has  become  vested  by  the 
death  of  the  husband?  That  ques- 
tion must  be  answered  in  the  affirm- 
ative, for  the  reasons  that  follow  r 

There  are  some  points  of  analogy 
between  the  present  right  of  a  wife 
in  the  property  of  her  husband,  and 
dower  as  it  existed  in  this  state  be- 
fore §  3831  was  enacted.  Dower 
was  then  provided  for  by  §  1  of 
chapter  83  of  the  Compiled  Laws  of 
1862,  which  read:  "Every  widow 
shall  be  endowed  of  the  third  part 
of  .all  the  lands  whereof  her  hus- 
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band,  or  any  other  person  to  his  use, 
was  seised  of  an  estate  of  inheri- 
tance, at  any  time  during  the  mar- 
riage, to  which  she  shall  not  have 
relinquished  her  right  of  dower  in 
the  manner  prescribed  by  law,  to 
hold  and  enjoy  during  her  natural 
life.  Dower  in  leasehold  estates, 
for  a  term  of  twenty  years  or  more, 
shall  be  granted  and  assigned  as  in 
real  estate;  for  a  (less)  term  than 
twenty  years,  shall  be  granted  and 
assigned  as  in  personal  property." 

Concerning  that  statute  this  court 
said: 

"We  cannot  consent  to  the  view, 
vigorously  claimed,  that  dower  is 
such  a  vested  right  as  to  forbid  the 
legislature  from  changing  or  repeal- 
ing such  contingent  interest." 
Chapman  v.  Chapman,  48  Kan.  638, 
29  Pac,  1072. 

"Before  the  death  of  the  husband, 
and  while  the  right  of  dower  is  in 
the  inchoate  stage,  it  is  subject  to 
legislative  control,  and  may  be  en- 
larged, diminished,  altered,  or  abol- 
ished." Hatch  V.  Small,  61  Kan. 
242,  59  Pac.  262. 

There  are  ample  authorities  sup- 
porting these  declarations  of  this 
court.  12  C.  J.  961 ;  6  R.  C.  L.  312 ; 
note  in  12  Ann.  Cas.  191.  The  same 
rule  applies  to  curtesy  before  it  is 
vested  by  becoming  curtesy  initiate. 
12C.  J.  962;6R.  C.  L.  313. 

It  has  been  held  that  this  rule  ap- 
plies to  community  property.  12 
C.  J.  962 ;  Arnett  v.  Reade,  220  U. 
S.  311,  55  L.  ed.  477,  36  L.R.A. 
(N.S.)  1040,  31  Sup.  Ct.  Rep.  425; 
Warburton  v.  White,  18  Wash.  511, 
52  Pac.  233,  532,  affirmed  in  176 
U.  S.  484,  44  L.  ed.  555,  20  Sup.  Ct. 
Rep.  404.    But  there  are  contrary 


authorities.  Spreckels  v.  Spreckels, 
116  Cal.  339,  36  L.R.A.  497,  58  Am. 
St.  Rep.  170,  48  Pac.  228.  The  rule 
has  not  been  confined  to  dower, 
curtesy,  and  community  property, 
but  has  been  applied  to  the  statutory 
interest  of  a  wife  in  the  properly 
of  her  husband  where  she  survives 
him  and  thereafter  holds  in  fee  a 
portion  of  his  land. 

"The  right  which  a  wife  has  by 
virtue  of  chapter  40,  Laws  1875, 
and  chapter  37,  Laws  1876,  in  the 
lands  of  her  husband  during  cover- 
ture, is  inchoate  and  contingent,  and 
may,  at  any  time  before  it  becomes 
consummate  by  the  death  of  the  hus- 
band, be  diminished  of  entirely 
taken  away  by  the  legislature." 
Griswold  v.  McGee,  102  Minn.  114, 
112  N.  W.  1020,  12  Ann.  Cas.  186. 

There  can  be  no  serious  question 
about  the  power  of  the  legislature 
to  change,  enlarge,  diminish,  or 
abolish  the  right  of  a  wife  in  the 
property     of     her  ^^^^ 

husband,  other  than  iBt^raT— TTvhr»( 
the  homestead,  at  JSSJiJp"*"'*  ** 
any  time  before 
that  right  becomes  vested  by  hia 
death.  If  this  is  true,  it  necessarily 
follows  that  the  legislature  had  the 
right  to  say  that  a  wife  who  kills 
her  husband  shall  not  receive  any 
part  of  his  property;  therefore  | 
3856  of  the  General  Statutes  of 
1915  does  not  violate  §§  10  or  12  of 
the  Bill  of  Rights,  or  §  6  of  article 
6  of  the  state  Constitution. 

Other  questions  are  discussed,  but 
they  were  sufficiently  answered  in 
the  former  opinion. 

The  judgment  of  affirmance  is  ad- 
hered to. 

All  the  Justices  concur. 


ANNOTATION. 
Constitutionality  of  statute  precluding  inheritance  by  one  who  IdDed  decedenL 


It  is  very  generally,  although  not 
universally,  held  that,  in  the  absence 
of  a  statutory  provision  to  the  con- 
trary, a  murderer  is  not  precluded 
from  participating  in  the  estate  of  his 
decedent  (see  9  R.  C.  L.  pp.  47-49) ; 


and  that  neither  the  statutory  right 
of  a  widow  in  her  husband's  estate, 
(see  Eversole  v.  Eversole  (1916)  169 
Ky.  793,  L.R.A.1916E,  593,  185  S.  W- 
487)  nor  her  dower  right  (see  Owens 
V.  Owens  aSBS)  100  N.  C.  240,  6  S.  E. 
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794)  are  barred  because  she  has  taken 
-or  was  a  party  to  the  taking  of  her 
Msband's  life. 

This  situation  has  led  to  the  adop- 
43on  in  various  states  of  statutes  of  the 
•type  involved  in  the  reported  case 
(Hamblin  t.  Mabchakt,  ante,  140S), 
-providing  that  anyone  convicted  of 
UUing  a  person  from  whom  he  would 
have  inherited  shall  forfeit  such  in- 
heritable interest.  To  these  statutes 
two  objections  have  been  made  on  con- 
:stitutional  grounds:  First,  that  they 
constitute  an  impairment  of  a  vested 
Tight,  and,  second,  that  they  contra- 
vene constitutional  provisions  that  no 
conviction  shall  work  a  forfeiture  of 
■estate.  Since  there  cannot  be  a  for- 
feiture of  estate  unless  some  vested 
Tight  is  interfered  with  (see  cases  set 
forth,  infra),  both  objections  involve 
substantially  the  same  inquiry  into 
the  nature  of  the  right  which  the  stat- 
ute operates  to  limit. 

Notwithstanding  the  suggestion 
thrown  out  arguendo  in  several  cases 
(see  Hagan  v.  Cone  (1917)  21  Ga.  App. 
416,  94  S.  E.  602;  Wall  v.  Pfanschmidt 
(1914)  265  III.  180,  L.R.A.1915C,  828, 
106  N.  E.  785,  Ann.  Cas.  1916A,  674; 
McAllister  v.  Fair  (1906)  72  Kan.  533, 
a  L.R.A.(N.S.)  726,  115  Am.  St.  Rep, 
233,  84  Pac.  112,  7  Ann..  Cas.  973; 
Deem  v.  Millikin  (1892)  6  Ohio  C.  C. 
357,  8  Ohio  C.  D.  491,  aflfinned  on  rea- 
soning below  in  (1896)  53  Ohio  St. 
€68,  44  N.  E.  1134;  Carpeiiter's  Appeal 
(1895)  170  Pa.  203,  29  L.R.A.  145,  50 
Am.  St  Rep.  765,  32  Atl.  637)  in  sup- 
port of  the  view  that  no  exception  can 
be  made  in  the  case  of  murderers,  to 
the  ordinary  operation  of  the  Statutes 
of  Descent  and  Distribution,  that  a 
contrary  conclusion  would  be  at  vari- 
ance with  the  constitutional  provision 
that  no  conviction  shall  woric  a  for- 
feiture of  estate,  the  courts  which 
have  had  occasion  directly  to  consider 
the  question  have  held  otherwise. 

Thus,  in  Perry  v.  Strawbridge 
<1908)  209  Mo.  621,  16  L.R,A.(N.S.) 
244,  123  Am.  St.  Bep.  510,  108  S.  W. 
641,  14  Ann.  Cas.  92,  it  was  held  that 
the  construction  of  a  statute  giving  a 
widower  one  half  the  property  of  his 
childless'  wife,  as  not  applying  to  one 
who  murders  his  wife,  is  not  prevented 
6  A.L.R.— 89. 


by  such  a  constitutional  provision. 
The  court  said:  "This  construction 
of  the  existing  statute,  or  even  an 
express  statute,  as  they  have  in  Iowa, 
prohibiting  a  murderer  from  in- 
heriting from  his  victim,  does  not 
violate  our  constitutional  provision. 
There  is  no  forfeiture  of  an  estate 
which  he  has,  but  it  is  simply  pre- 
venting him  from  acquiring  property 
in  an  unauthorized  and  unlawful  way, 
i.  e.,  by  murder.  It  takes  nothing 
from  him,  but  simply  says :  Tou  can- 
not acquire  property  in  this  way.'  NOr 
does  such  a  statute  prevent  his  heirs 
from  inheriting  through  him  property 
rightfully  his,  at  the  time  of  his  de- 
mise. The  state  cannot  by  law  take  a 
criminal's  property,  but  it  can  say  to 
every  individual  citizen:  'You  cannot 
acquire  property  by  desigrnated  unlaw- 
ful means.'  Such  statutes  violate  no 
constitutional  provisions,  either  state 
or  Federal." 

And  in  Box  v.  Lanier  (1904)  112 
Tenn.  409,  64  L.R.A.  458,  79  S.  W.  1045, 
the  court,  in  ruling  adversely  to  a 
contention  that  its  holding  that  the 
common-law  right  of  succession  to 
property  did  not  operate  in  favor  of 
one  who  had  wilfully  taken  the  life  of 
his  ancestor  violated  a  constitutional 
provision  that ,  conviction  of  crime 
shall  not  work  a  forfeiture  of  estate, 
said:  "This  provision  has  no  connec- 
tion whatever  with  the  devolution  of 
property,  but  it  is  intended  in  its  last 
clause  to  prevent  a  forfeiture  of  an 
estate  of  a  criminal  on  account  of  his 
offense;  but  we  held  that,  under  the 
facts  found  in  this  record,  the  surviv- 
ing husband  never  acquired  an  estate 
in  this  property,  and  therefore  there 
was  nothing  upon  which  this  constitu- 
tional provision  could  operate.  The 
same  answer  may  be  made  to  that  part 
of  the  petition  which  calls  the  atten- 
tion of  the  court  to  §§  9  and  10,  art  1, 
of  the  Federal  Constitution." 

Inasmuch  as  the  right  to  take  by  in- 
heritance is,  so  long  as  the  decedent  is 
living,  merely  an  expectant  and  not  a 
vested  right,  the  only  real  difficulty  as 
to  the  constitutionality  of  statutes  of 
the  kind  in  question  arises  in  the  case 
of  their  application  where  a  husband 
or  wife  has  taken  the  life  of  the  other. 
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and  this  only  in  those  jurisdictions  in 
which  it  is  held  that  a  wife's  inchoate 
right  of  dower  (see,  for  example,  Rus- 
sell V.  Rumsey  (1864)  35  HL  362;  Re 
Alexander  (1894)  63  N.  J.  Eq.  96,  30 
Atl.  817),  or  a  husband's  estate  as 
tenant  by  the 'curtesy  initiate  (see,  for 
example,  McNeer  v.  McNeer  (1892) 
142  ni.  388,  19  LJI.A.  256,  32  N.  E. 
681;  Jackson  v.  Jackson  (1893)  144 
111.  274,  86  Am.  St.  Rep.  427,  33  N.  E. 
51),  or  other  property  right  growing 
out  of  the  marital  relation,  is  a  vested 
right,  and  only  as  to  property  acquired 
prior  to  the  enactment  of  the  statute. 
As  to  the  character,  as  vested  rights, 
of  dower,  curtesy,  and  community 
rights,  and  of  other  rights  growing  out 
of  the  marital  relation,  see  6  R.  G.  L. 
pp.  812,  313,  13  R.  C.  L.  pp.  1008-1011. 
Two  decisions  of  collateral  interest 
in  connection  with  the  reported  case 


are  Re  Kuhn  (1904)  125  Iowa,  449, 101 
N.  W.  151,  2  Ann.  Cas.  657,  holding 
that  a  statute,  providing  that  "no  per- 
son who  feloniously  takes  or  causes 
or  procures  another  so  to  take  the  life 
of  another  shall  inherit  from  such 
person  or  take  by  devise  or  legacy 
from  him  any  portion  of  his  estate," 
does  not  operate  to  exclude  a  wife  who 
has  taken  the  life  of  her  husband,  from 
the  distributive  share  which  the  widow 
takes  under  Iowa  Code,  §  3366,  and 
which  goes  to  her  as  a  matter  of  con- 
tract and  of  right,  and  not  by  inher- 
itance;' and  Beddingfield  v.  Estill 
(1907)  118  Tenn.  39,  9  L.R.A.(N.S.) 
640,  100  S.  W.  108,  11  Ann.  Cas.  904, 
which  decides  that  a  man  holding  an 
estate  by  entirety  with  his  wife  does 
not,  upon  her  death,  inherit  it  from  her 
within  the  meaning  of  a  similar  stat- 
ute. E.  S.  0. 


CITY  OF  PORTLAND,  Reapt^ 

V. 

P.  J.  TRAYNOR,  Appt. 


SAME,  Respt., 

V. 

CATHERINE  KITCHEN,  Appt 

Oregon  Supreme  Court -^  September  19,  It  It, 

(—  Or.  — ,  183  Pac.  938.) 

Mnnicipal  corporation  —  power  to  require  license  to  conduct  soft-drink 
business. 

1.  A  municipal  corporation  may  prohibit  the  business  of  furnishing  food 
and  soft  drinks  within  its  limits  without  a  license,  to  be  granted  on  proof 
of  suitableness  of  place  and  physical  fitness  of  applicant  and  payment  of 
a  fee,  under  charter  authority  to  make  regulations  to  prevent  introduction 
of  contagious  disease  into  the  city,  and  to  provide  for  the  health  of  the 
city,  and  exercise  police  powers  and  make  and  enforce  sanitary  laws  and 
grant  licenses. 

[See  note  on  this  question  beginning  on  page  1417.] 


CoBstitutional  law  —  health  ordinance 
—  unlawful  interference  with  busi- 
ness. 

2.  An  ordinance  purporting  to  pro- 
tect the  public  health,  which  has  no 
real  or  substantial  relation  to  the  sub- 
ject-matter and  is  an  unreasonable  and 
unwarranted  interference  with  the  eon- 


duct  of  a  lawful  business,  is  nneonsti- 
tutional. 

[See  6  R.  C.  L.  239.] 
License  —  arbitrary  power  to  grant  — > 

validity. 

3.  An  ordinance  which  invests  in  an 
oflScer  or  board  arbitrary  power  to  issue 
or  withhold  a  license  for  a  trade  or 
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profession,  without  regard  to  the  qual- 
ification of  the  applicant,  is  void. 

[See  6  R.  C.  L.  209,  228.] 
Municipal   corporation   —  ordinance 

prohilHtlng  occupation  —  validity. 

4.  An  ordinance  by  or  under  which  a 
lawful  occupation  which,  when  law- 
fully conducted,  is  not  injurious  to  per- 
son, property,  or  the  public,  may  be 
absolutely  prohibited  at  the  dictation 
of  a  public  official,  without  any  just 
cause  or  reason,  is  void.    . 

[See  19  R.  C.  L.  813.] 
—  requirement  of  health  certificate  — 

effect  of  negligence  of  medical  ex- 
aminer. 

6.  That  the  medical  examiners  are 
careless  and  negligent  in  the  discharge 
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of  their  duties  is  no  defense  to  a  pros- 
ecution   for    conducting    a    business 
without   a   health    certificate   as    re- 
quired by  ordinance. 
—  failure  to  furnish  guide. 

6.  That  an  ordinance  requiring  a  li- 
cense to  conduct  the  business  of  sell- 
ing food,  which  shall  be  issued  only 
in  case  the  place  is  suitable  and  the 
applicant  physically  fit,  is. not  invalid 
because  furnishing  no  guide  for  de- 
termining the  question  of  suitableness 
and  fitness,  if  the  issuance  of  the  li- 
cense is  required  when  the  premises 
are  suitable  according  to  the  city  or- 
dinances and  the  regulations  of  the 
United  States. 

[See  6  R.  C.  L.  217  et  seq.  12  R.  a 
L.  1283.] 


Appeal  by  defendants  from  judgments  of  the  Circuit  Court  for  Maltno- 
mah  County  (Tucker  and  Stapleton,  JJ.)  convicting  them  of  violating  an 
ordinance  of  the  city  providing  for  the  licensing  of  persons  conducting  or 
working  in  food  and  soft-drink  establishments.    Affirmed. 
Statement  by  Johns,  J.:  "The    word    'person,'    whenever 

Inasmuch  as  the  legal  questions     used  in  this  article,  shall  mean  any 


involved  in  both  cases  are  very  sim- 
ilar, for  the  purposes  of  tiie  opinion 
tliis  and  the  companion  case  of  City 
of  Portland  v.  Catherine  Kitchen 
will  be  considered  as  one.  On  Jan- 
uary 31,  1919,  the  city  of  Portland 
passed  Ordinance  No.  85,013  en- 
titled "An  Ordinance  Amending 
Article  XVi  of  Ordinance  Number 
34,046  as  Amended,  and  Repealing 
Ordinance  Number  34,800,  and  De- 
claring an  Emergency."  The  first 
four  sections  of  the  ordinance  are 
as  follows : 

"Article  XV^. 

"Section  1.  Definitions.  The 
term  'food  establishment,'  whenever 
used  in  this  ordinance,  shall  mean 
and  include  every  place  in  the  city 
of  Portland  where  food  products 
are  sold  or  offered  for  sale  or  served 
to  the  public,  or  manufactured,  pro- 
duced, concocted,  prepared,  or 
cooked  for  the  public. 

"The  term  'soft-drink  establish- 
ment,' whenever  used  in  this  ordi- 
nance, shall  be  deemed  to  mean 
every  place  in  the  city  of  Portland 
where  drinks  are  sold,  manufac- 
tured, or  served  or  offered  for  sale 
to  the  public 


person,  firm,  or  corporation,  and  the 
masculine  pronoun  shall  include  the 
feminine,  and  the  singular  number 
shall  include  the  plural,  unless 
otherwise  indicated  by  the  text. 

"Sec.  2.  Licenses.  It  shall  be  un- 
lawful for  any  person  to  open  for 
business,  conduct,  or  maintain,  or 
cause  to  be  opened,  conducted,  or 
maintained,  any  food  establishment 
or  soft-drink  establishm^it  in  the 
city  of  Portland  without  first  secur- 
ing a  license  tiieref  or  as  provided  by 
ordinance. 

"Sec.  3.  Sanitary  Conditions — " 
Permit.  Any  person  desiring  to  se- 
cure a  food  establishment  or  soft- 
dring  establishment  license  shall 
make  application  to  the  bureau  of 
health  for  inspection  of  the  location 
where  such  establishment  is  intend- 
ed to  be  located,  which  application 
shall  state  the  exact  location  of  such 
establishment,  and  the  name  and  ad- 
dress of  all  persons  interested  there- 
in, either  as  owner,  proprietor,  or 
manager.  If,  upon  investigation, 
such  proposed  location  is  found  to  be 
suitable  for  a  food  establishment  or 
soft-drink  establishment,  as  the  case 
may  be,  and  in  proper  sanitary  con- 
dition, according  to  the  ordinances 
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of  the  city  of  Portland  and  the  rules 
and  regulations  of  the  United  States 
with  reference  to  plumbing,  water 
supply,  ventilation,  and  cleanliness, 
the  bureau  of  health  shall  issue  to 
■such  applicant  a  permit  for  such  es- 
tablishment. Such  permit  shall  be 
presented  with  the  application  for  a 
license  to  conduct  such  food  estab- 
lishment or  soft-drink  establish- 
ment and  no  suqh  license  shall  be  is- 
sued unless  accompanied  by  such 
permit. 

"Sec.  4.  Revocation  of  License. 
Any  license  issued  hereunder  may 
be  revoked  for  failure  to  comply 
with  any  of  the  provisions  of  the 
ordinances  of  the  city  of  Portland 
and/or  the  regulations  of  the  Unit- 
ed States  government  relating  to 
food  and  soft-drink  establishments, 
and  no  such  license  shall  be  trans- 
ferable." 

Section  5  provides  that  it  shall  be 
unlawful  for  any  individual  to  be 
employed  or  to  work  in  any  food  es- 
tablishment without  first  having 
obtained  a  health  certificate,  or  for 
any  employer  to  hire  any  individual 
without  such  certificate.  It  is  speci- 
fied that  the  certificate  is  to  be  re- 
newed quarterly,  and  that  no  certi- 
ficate more  than  three  months  old 
shall  be  recognized  by  any  employer. 
Section  6  of  the  ordinance  is  as  fol- 
lows: "Section  6.  Elxamination. 
Any  person  desiring  to  secure  a  cer- 
tificate of  health  as  herein  required 
shall  present  himself  to  the  bureau 
of  health  for  examination  at  least 
once  every  three  months,  and,  if 
found  by  said  bureau  to  be  physi- 
cally fit  and  free  from  diseases 
which  are  dangerous  to  the  public, 
the  bureau  of  health  shall  issue  to 
such  person  a  certificate  of  health 
entitling  such  person  to  work  in  a 
food  establishment  or  soft-drink 
establishment.  Each  such  applicant 
for  a  health  certificate  shall  pay  to 
the  bureau  of  health  a  fee  of  25 
cents  for  such  examination  and  per- 
mit." 

The  enactment  further  provides: 
"If  the  bureau  of  licenses  refuses 
approval  of  any  application,  it  shall 
at  once  so  notify  \be  applicant  in 


writing,  and  the  applicant  may  ap- 
peal to  the  council  within  ten  days 
thereafter,  and  the  council  shall 
proceed  to  hear  and  determine  said 
appeal,  and  its  decision  shall  be 
final." 

To  carry  out  the  provisions  of  the 
ordinance  the  city  of  Portland  was 
divided  into  seven  districts,  and  in- 
spectors were  appointed  for  each. 
It  was  their  duty  to  examine  all  of 
the  food  and  soft-drink  establish- 
ments in  the  city  of  PorUand,  to 
ascertain  whether  the  owners  there- 
of were  complying  with  the  munic- 
ipal health  ordinances  in  the  con- 
struction of  their  buildings  and  sale 
of  their  merchandise,  and  in  partic- 
ular to  note  whether  employees 
conoing  in  contact  with  soft  drinks, 
groceries,  fruit,  and  vegetables 
with  their  hands  were  healthy  and 
free  from  contagious  or  infectious 
diseases.  A  card  index  system  was 
established,  and  after  inspection  the 
employees  were  required  to  report 
to  the  bureau  of  health,  and  submit 
to  physical  examination,  for  which, 
under  the  terms  of  the  ordinance,  a 
nominal  charge  was  made.  If  it 
was  found  by  the  inspectors  that  the 
premises  where  the  business  was  to 
be  conducted  were  sanitary  and 
complied  with  the  ordinances  of  the 
city,  a  license  was  then  granted  to 
conduct  the  business  upon  the  pay- 
ment of  an  annual  fee.  If,  upon 
examination,  an  employee  was 
found  to  be  free  from  contagious  or 
infectious  diseases,  a  certificate  was 
then  issued  to  him  by  the  bureau  of 
health,  authorizing  him  to  handle 
and  sell  such  merchandise  in  bulk, 
as  distinguished  from  canned  or 
carton  goods. 

The  defendant  was  engaged  in 
conducting  a  grocery  store  in  the 
city  of  Portland,  and  refused  to  ob- 
tain a  license  for  his  business.  A 
complaint  was  filed  against  him  in 
the  police  court  of  the  city,  upon 
which  he  was  convicted,  and  ap- 
pealed to  the  circuit  court.  In  the 
latter  court  a  jury  was  waived.  The 
defendant  objected  to  the  introduc- 
tion of  any  evidence,  upon  the 
ground  that  the  complaint  did  not 
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state  facts  sufficient  to  charge  a 
crime;  that  the  ordinance  is  void 
for  the  reason  that  it  is  an  unneces7 
aarv  and  unwarranted  interference 
witii  lawful  business,  and  violates 
the  provisions  of  the  5th  and  14th 
Amendments  of  the  Constitution  of 
the  United  States,  and  §  20  of 
article  1  of  the  Constitution  of  the 
state  of  Oregon,  in  that  it  grants 
special  immunitieB  and  privileges  to 
some  which  are  not  given  to  all,  and 
confers  an  arbitrary  power  upon 
the  city  government.  The  objections 
were  overruled,  and  the  defendant 
was  tried,  convicted,  and  sentenced. 
He  appeals  to  this  court. 

Messrs.  J.  Le  Roy  Smith  and  Wilson 
T.  Hume  for  appellants. 

Messrs.  W.  P.  La  Roche,  E.  Y.  Lans- 
ing, and  L.  E.  Latonrett^  for  respond- 
ent: 

The  provision  of  the  ordinance  in 
regard  to  the  health  examination  of 
persons  handling  food  is  not  unrea- 
sonable, unnecessarily  oppressive,  or 
an  unlawful  delegation  of  authority. 

New  York  ex  rel.  Lieberman  v.  Van 
De  Carr,  199  U.  S.  552,  50  L.  ed.  805, 
26  Sup.  Ct.  Rep.  144;  Gundling  v.  Chi- 
cago, 177  U.  S.  183,  44  L.  ed.  726,  20 
Sup.  Ct.  Rep.  633;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11,  49  L.  ed.  643,  25 
Sup.  Ct  Rep.  858,  8  Ann.  Gas.  765; 
Hall  V.  GeigeisJones  Co.  242  U.  S.  689, 
61  L.  ed.  480,  L.R.A.1917F,  514,  87 
Sup.  Ct.  Rep.  217,  Ann.  Cas.  1917C, 
643;  White  v.  Mears,  44  Or.  216,  74 
Pac.  981;  State  v.  Brijrgs,  45  Or.  366, 
77  Pac.  750,  78  Pac.  361,  2  Ann.  Cas. 
424;  State  v.  Brown,  64  Or.  473,  130 
Pac.  985;  Thielke  v.  Albee,  79  Or.  48, 
153  Pac.  793;  Hurst  v.  Warner,  26 
L.R.A.  484,  and  note,  102  Mich.  288,  47 
Am.  St.  Rep.  625,  60  N.  W.  440;  State 
V.  Zeno,  79  Minn.  80,  48  L.R.A.-  88,  79 
Am.  St  Rep.  422,  81  N.  W.  748;  Cray- 
ton  V.  Larabee,  220  N.  Y.  493,  L.R.A. 
1918E,  432,  116  N.  E.  355;  Plymouth 
Coal  Co.  V.  Pennsylvania,  232  U.  S. 
531,  542,  58  L.  ed.  713,  718,  34  Sup. 
Ct.  Rep.  359;  Richardson  v.  Simpson, 
88  Kan.  684,  43  L.R.A.(N.S.)  911,  129 
Pac.  1128;  State  Medical  Bd.  v.  Mc- 
Crary,  96  Aric  511,  30  L.R.A.(N.S.) 
783,  130  S.  W.  544,  Ann.  Cas.  1912A, 
631;  Morse  v.  Medical  Examiners,  57 
Tex.  Civ.  App.  93,  122  S.  W.  446;  Las- 
sen V.  Dental  Examiners,  24  Cal.  App. 
767,  142  P»c.  506;  State  Medical  Ex- 
aminers V.  Macy,  92  Wash.  614,  159 
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Pac.  801;  State  Medical  Examiners  v, 
Harrison,  92  Wash.  577,  169  Pac.  769; 
State  Medical  Examiners  v.  Jordan, 
92  Wash.  284,  168  Pac.  982;  Hewitt  v. 
State  Medical  Examiners,  148  Cal.  690, 
8  L.R.A.(N.S.)  896,  113  Am.  St  Rep. 
315,  84  Pac.  39,  7  Ann.  Cas.  760;  Cof- 
man  v.  Ousterhous,  —  N.  D.  — ,  A.L.R. 
— ,  168  N.  W.  826;  Creaghan  v.  Balti- 
more, 132  Md.  442,  104  Atl.  180;  Peo- 
ple ex  rel.  Lodes  v.  Health  Dept.  189 
N.  Y.  187,  18  L.R.A.(N.S.)  894,  82  N. 
E.  187, 17  R.  C.  L.  666;  Ex  parte  Bojrle, 
78  Tex.  Crim.  Rep.  1,  179  S.  W.  1193; 
Quincy  v.  Kennard,  161  Mass.  663,  24 
N.  E.  860;  St  Louis  v.  Fischer,  167 
Mo.  654,  64  L.R.A.  679,  99  Am.  St  Rep. 
614,  67  S.  W.  872,  affirmed  in  194  U. 
S.  362,  48  L.  ed.  1018,  24  Sup.  Ct  Rep. 
673;  People  ex  rel.  Schwab  v.  Grant, 
126  N.  Y.  478,  27  N.  E.  964. 

The  provision  of  the  ordinance 
which  requires  a  license  would  not  be 
void,  even  if  the  provisions  against 
which  defendant  complains  were  void. 

Com.  V.  McCarthy,  226  Mass.  192, 
114  N.  E.  287, 

The  courts  will  not  declare  an  or- 
dinance or  statute  void  as  unreason- 
ably depriving  persons  of  the  freedom 
of  contract  or  employment  except  in 
cases  where  the  legislation  clearly  and 
palpably  has  no  reference  to  the  pub- 
lic health  or  safety  and  is  a  mere  pre- 
text for  depriving  the  citizens  of  their 
property  or  rights. 

4  Enc.  U.  S.  Sup.  Ct  Rep.  866;  5 
Enc.  U.  S.  Sup.  Ct  Rep.  557;  McLean 
V.  Arkansas,  211  U.  S.  689,  547,  63  L. 
ed.  816,  819,  29  Sup.  Ct.  Rep.  206;  St 
Louis  Poster  Advertising  Co.  v.  St 
Lonis,  249  U.  S.  269,  63  L.  ed.  699,  89 
Sup.  Ct.  Rep.  274;  Middleton  v.  Texas 
Power  &  Light  Co.  249  U.  S.  152,  63 
L.  ed.  527,  39  Sup.  Ct  Rep.  227;  Mer- 
chants Exch.  V.  Missouri,  248  U.  S. 
366,  63  L.  ed.  800,  89  Sap.  Ct  Rep.  114; 
Hebe  Co.  v.  Shaw,  248  U.  S.  297,  63 
L.  ed.  255,  39  Sup.  Ct  Rep.  125;  Payne 
V.  Kansas,  248  U.  S.  112,  68  L.  ed.  153, 
39  Sup.  Ct.  Rep.  82. 

Johns,  J.,  delivered  the  opinion  of 
the  court: 

We  agree  with  defendant's  coun- 
sel that  an  ordinance  which  is  en- 
acted to  protect  the  „     ^.   ^ 
public  health,  that  SSI^iViYt'i.'"* 
has  no  real  or  sub-  y;^Vi7"i^"" 
stantial   relation  to  »»r*iice  w«k 
the   subject-matter,  "•""'"•• 
and  is  an  unreasonable  and  unwar- 
ranted interference  with  the  conduct 
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of  a  lawful  business,  is  unconstitu- 
tional ;  that  any  ordinance  which  in- 
vests in  an  oiRcer  or  board  arbitrary 
power  to  issue  or  withhold  a  license 
for  any  trade  or  profession,  without 

regard  to  the  quali- 
ll:rbi~.^  »owe>  fication  of  the  ap- 
taiidftrt~  plicant,  is  void ;  and 

that  an  ordinance 
by  or  under  which  a  lawful  occu- 
pation which,  when  lawfully  con- 
ducted, is  not  injurious  to  the  per- 

Bi-nfc»p.i  «,r.  8on»  propcrty,  or 
poration-ordi-  the  public,  may  be 
"nV  o'cc'-^at'io-"  absolutely  prohibit- 
-ir.iidity.  e(j  at  the  dictation 

of  any  public  official,  without  any 
just  cause  or  reason,  is  void. 

We  have  carefully  read  the  rec- 
ord, and  there  is  no  proof  of  any 
discrimination  by  the  inspector,  or 
public  health  officials,  of  the  city  of 
Portland.  Indeed,  it  appears,  as  a 
result  of  inspections,  that  about 
2,500  individuals  coming  under  the 
provisions  of  the  ordinance  have 
complied  with  its  terms,  and  paid 
their  licenses,  and  that  the  defend- 
ant is  the  only  one  who  has  not.  It 
appears  from  his  own  testimony 
that  his  chief  objection  to  paying  it 
lies  in  the  fact  that  he  was  required 
to  go  to  the  city  hall  for  examina- 
tion, and  that  he  did  not  have  any 
particular  objection  if  it  could  be 
held  in  his  own  place  of  business. 

Defendant's  contention  that  the 
medical  examiners  are  careless  and 
negligent  in  the  discharge  of  their 
duties  is  not  sup- 
heafth  If ™tiV. "  ported  by  the  evi- 
***^T*****  "5  dence;  but,  assum- 
medical  mg  that  to  be  true,  it 

•.amtaer.  ^^^j^j  ^  ^^y^  ^  ^^^ 

administration,  and  not  to  the  valid- 
ity, of  the  ordinance,  and  would  not 
be  a  defense  to  the  charge  against 
him.  In  the  leading  case  of  Yick 
Wo  v.  Hopkins,  118  U.  S.  S56,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064,  upon 
which  appellant  relies,  it  appeared 
that  the  petitioner  had  complied 
with  every  requisite  of  the  ordi- 
nance and  of  the  officers  charged 
with  its  administration;  that,  not- 
withstanding such  compliance,  the 
supervisors  withheld  the  required 


license  from  him  and  200  others 
similarly  situated,  and  that  80  other 
and  different  persons  were  permit- 
ted to  carry  on  the  same  business 
under  similar  conditions. 

In  construing  those  ordinances 
that  court  says:  "They  seem  in- 
tended to  confer,  and  actually  do 
confer,  not  a  discretion  to  be  exer- 
cised upon  a  consideration  of  the 
circumstances  of  each  case,  but  a 
naked  and  arbitrary  power  to  give 
or  withhold  consent  not  only  as  to 
places,  but  as  to  persons.  So  that, 
if  an  applicant  for  such  consent,  be- 
ing in  every  way  a  competent  and 
qualified  person  and  having  com- 
plied with  every  reasonable  condi- 
tion demanded  by  any  public  inter- 
est, should,  failing  to  obtain  the 
requisite  consent  of  the  supervisors 
to  the  prosecution  of  his  business, 
apply  for  redress  by  the  judicial 
process  of  mandamus,  to  require  the 
supervisors  to  consider  and  act  up- 
on his  case,  it  would  be  a  sufficient 
answer  for  them  to  say  that  the  law 
had  conferred  upon  them  authority 
to  withhold  their  assent,  without 
reason  and  without  responsibility." 
And  the  rule  is  there  laid  down  that 
"class  legislation,  discriminating 
against  some  and  favoring  others,  is 
prohibited;  but  legislation  which, 
in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within 
the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated, 
is  not  within  the  amendment."  And 
that  "though  the  law  itself  be  fair 
on  its  face  and  impartial  in  ap- 
pearance, yet,  if  it  is  applied  and 
administered  by  public  authority 
with  an  evil  eye  and  an  unequal 
hand,  so  as  practically  to  make  un- 
just and  illegal  discriminations  be- 
tween persons  in  similar-  circum- 
stances, mateHal  to  their  rights,  the 
denial  of  equal  justice  is  still  with- 
in the  prohibition  of  the  Constitu- 
tion." 

That  is  good  law,  but  there  are  no 
such  facts  in  this  record. 

In  the  Yick  Wo  Case  the  petition- 
er complied  with  the  ordinance,  and, 
with  200  others,  was  arl^itrarily  re- 
fused a  license  by  the  supervisor. 
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In  the  instant  case  2,500  other  busi- 
ness men  have  complied  with  the 
ordinance,  paid  the  fee,  and  ob- 
tained their  license,  and  the  inspec- 
tors have  examined  defendant's 
premises,  and  the  board  of  health  is 
ready  and  willing  to  grant  him  a 
license  upon  payment  of  the  re- 
quired fee,  which  the  defendant 
refuses  to  pay,  but  wants  to  do  busi- 
ness without  a  license. 

He  contends  that  the  "ordinance 
makes  no  provision  or  regulation  by 
which  the  bureau  of  health  is  to  be 
guided  in  determining  in  what  par- 
ticular the  applicant  for  license 
diall  be  'physically  fit,'  nor  what 
requirements    must 

Zu^Vm*.  '■^  ^  "^6*  *o  constitute 
a'  grocery  store  'a 
suitable  place;'"  and  cites  Hewitt  v. 
State  Medical  Examiners,  148  Cal. 
590,  3  L.R.A,(N.S.)  896,  113  Am. 
St.  Rep.  315,  84  Pac.  39,  7  Ann.  Cas. 
750.  That  is  a  case  where  the  board 
revoked  a  license  which  had  been 
granted,  and  the  court  held  that,  in 
legislation  providing  for  the  revo- 
cation of  a  certificate  of  a  person 
for  professional  or  moral  unfitness, 
the  acts  or  conduct  authorizing  such 
forfeiting  must  be  declared  with 
certainty  and  definiteness,  and  that 
the  acts  upon  which  the  board  based 
its  decision  were  not  definite  and 
certain.  That  is  not  this  case.  Here 
no  license  had  been  revoked,  and  it 
is  only  refused  because  the  defend- 
ant will  not  pay  the  fee,  and,  as  we 
construe  it,  the  ordinance  in  question 
is  certain  and  definite  in  its  terms. 
It  provides  if,  upon  investigation, 
the  location  "is  found  to  be  suitable 
for  a  food  establishment,  and  in 
proper  sanitary  condition  according 
to  the  ordinances  of  the  city  of  Port- 
land and  the  regulations  of  the 
United  States  with  reference  to 
plumbing,  water  supply,  ventilation, 
and  cleanliness,  the  bureau  of  health 
shall  issue  to  such  applicant  a  food 
estaUishment  permit." 

If  the  premises  comply  with  the 
ordinance  of  the  city  and  the  rules 
and  regulations  of  the  government 
witih  reference  to  plumbing,  water 
supply,  ventilation,  and  cleanliness, 
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the  permit  must  be  granted,  and  the 
health  ofiicer  has  no  right  to  refuse 
it.  The  ordinance  of  the  city  of 
Portland,  and  the  rules  and  regula- 
tions of  the  government  in  such 
matters,  are  both  definite  and  cer- 
tain, and  the  only  question  which 
the  board  of  public  health  has  any 
authority  to  consider  is  whether  or 
not  the  premises  or  place  of  busi- 
ness come  within  such  terms  and 
provisions. 

The  intent  is  to  provide  for  an  in- 
spection of  the  premises  before  any 
business  is  done,  and,  if  the  inspec- 
tor makes  an  unfavorable  report, 
the  applicant  may  have  the  nuttter 
further  investigated  by  the  city 
health  officer,  and,  if  that  ofiicer  will 
not  grant  the  permit,  he  still  has  his 
remedy  by  direct  appeal  to  the  city 
commissioners. 

It  is  not  within  the  autliority,  or 
even  the  discretion,  of  the  bureau  of 
health  to  grant  arbitrarily  a  permit 
to  one  person  who  has  complied  with 
the  oniinance,  rules,  and  regula- 
tions, and  deny  it  to  another  who 
has  complied  with  them.  In  the  in- 
stant case,  as  to  his  place  of  busi- 
ness, there  is  no  claim  or  pretense 
on  the  part  of  the  city  that  the  de- 
fendant has  not  complied  with  the 
city  ordinance,  rules,  and  regula- 
tions. The  offense  consists  in  his 
failure  and  neglect  to  pay  the  re- 
quired license  fee,  which  he  admits 
he  has  not  paid.  In  Pljmiouth  Coal 
Co.  V.  Pennsylvania,  232  U.  S.  531, 
68  L.  ed.  713,  34  Sup.  Ct.  Rep.  359, 
the  syllabus  recites :  "In  determining 
whether  the  constitutional  rights  of 
a  party  have  been  affected  by  a  state 
statute,  the  courts  will  presume,  un- 
til the  contrary  is  shown,  that  any 
administrative  body  to  which  power 
is  delegated  will  act  with  reasonable 
regard  to  property  rights." 

The  purpose  and  intent  of  both 
the  city  of  Portland  and  the  govern- 
ment was  to  control  and  to  prevent 
the  spread  of  contagious  and  in- 
fectious disease. 

Under  its  charter  the  city  of  Port- 
land has  the  power  "to  make  regula- 
tions to  prevent  the  introduction  of 
contagious  diseases  into  the  city," 
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and  "to  secure  the  protection  of  per- 
sons and  property  therein,  to  pro- 
vide for  the  health,  cleanliness, 
ornament,  peace,  and  good  order  of 
the  city,"  and  "to  exercise  within 
the  limits  of  the  city  of  Portland  all 
the  powers  commonly  known  as  po- 
lice powers,  to  the  same  extent  as 
the  state  of  Oregon  has  or  could 
exercise  said  power  within  said  lim- 
its," and  "to  make  and  enforce  with- 
in the  limits  of  the  city  all 
necessary  water,  local,  police,  and 
sanitary  laws,"  and  the  execution 
of  such  laws  is  vested  in  its  board 
of  health,  and  power  is  also  given 
"to  grant  licenses  with  the  object  of 
raising  revenue,  or  for  regulation  or 
bothr  for  any  and  all  legal  acts, 
things,  or  purposes,  and  to  fix  by 
ordinance  the  amount  to  be  paid 
therefor,  and  to  provide  for  the 
regulation  of  the  same."  To  do 
this,  plenary  power  is  vested  under 
the  city  charter,  and  the  execution 
of  that  power  is  vested  in  the  board 
of  health.  In  New  York  ex  rel. 
Lieberman  v.  Van  De  Carr,  199  U. 
S.  552,  50  L.  ed.  305,  26  Sup.  a. 
Rep.  144,  the  rule  is  laid  down :  "A 
state  has  tiie  right,  in  the  exercise 
of  the  police  power,  and  with  a  view 
to  protect  the  public  health  and 
welfare,  to  ms^e  reasonable  regula- 
tions in  regard  to  such  occupations 
as  may,  if  unrestrained,  become  im- 
safe  or  dangerous,  and  the  confer- 
ring of  discretionary  power  upon 
administrative  boards  to  grant  or 
withhold  permission  to  carry  on 
such  a  trade  or  business  is  not  viola- 
tive 6f  the  14th  Amendment.  There 
is  no  presumption  that  a  power 
granted  to  an  administrative  board 
will  be  arbitrarily  or  improperly 
exercised,  and  this  court  will  not  in- 
teif  ere  with  the  exercise  of  such  a 
power  where  the  record  does  not 
disclose  any  ground  on  which  the 
board  acted." 

In  State  v.  Briggs,  45  Or.  366,  77 
Pac.  750,  2  Ann.  Cas.  424,  the  rule 
is  stated  that,  in  the  regulation  and 
licensing  of  trades,  occupations, 
callings,  and  professions  "which 
aifect  the  public  welfare,  the  legis- 
lature must  enact  the  law  necessary 


to  accomplish  the  object  in  view; 
but  it  may  be  carried  into  execution 
by  some  officer  or  board  appointed 
for  that  purpose,  and  such  officer 
or  board  may  be  authorized  to  pre- 
scribe the  qualifications  of  those  de- 
siring to  follow  such  callings  or 
professions'."  In  White  v.  Holman, 
44  Or.  180,  186,  74  Pac.  933, 1  Ann, 
Cas.  843,  it  is  said :  "Under  a  Ck>n- 
stitution  like  ours,  any  lawful  busi- 
ness, the  management  of  which 
mig^t  be  injurious  to  the  public, 
may  be  regulated  so  as  to  limit  the 
place  or  to  prescribe  the  manner  in 
which  it  shall  be  conducted,  provid- 
ed tiiat  in  doing  so  no  privileges  or 
immunities  are  granted  to  any  in- 
dividual or  class  of  persons  that 
shall  not  equally  belong  to  all  citi- 
zens upon  the  same  terms." 

In  State  ex  rel.  McBride  v.  Su- 
perior a.  103  Wash.  409,  174  Pac. 
973,  it  is  held  that  "laws  and  ordi- 
nances creating  boards  of  health, 
and  granting  wide  powers  for  the 
effective  and  effectual  carrying  out 
of  the  legislative  plan  for  protecting 
health,  must  be  liberally  construed ;" 
and  "it  is  within  the  power  of  the 
legislature,  in  dealing  with  the 
problems  of  public  health,  to  make 
the  determination  of  a  fact  by 
properly  constituted  health  ofiBcera 
finaj  and  binding  upon  the  public  as 
well  as  upon  the  courts." 

Under  its  charter  the  city  of  Port- 
land had  a  legal  right  to  adopt  the 
ordinance  heire  in- 
volved.   It    is   not  ?„'S?,l'.Vip"?Sr„ 
for  this  court:  to  say  }?ee'^rf.%... 
whether  or  not  the  ««et  aoft-driiik 
measure         should  *■■*■•••• 
have  been  enacted;  that  is  a  legis- 
lative and  not  a  judicial  question. 
The  charter  also  makes  it  the  duty 
of  the  bureau  of  health  to  enforce 
such  an  ordinance,  and  vests  it  with 
power  to  make  the  necessary  rules 
and  regulations  for  its  enforcement. 

There  is  no  evidmce  that  the  re- 
quirements of  the  bureau  of  health 
are  arbitrary  or  unreasonable,  or 
that  there  was  any  discrimination 
in  their  enforcement.  The  judg- 
ment in  each  case  is  affirmed. 


Digitized  by 


Google 


ANNO.— UCBNSE— SOFT  DBINKS^ 


1417 


ANNOTATION. 
Power  to  require  licenae  for  tale  of  s<^  drinks. 


This  note  considerB  only  the  power 
of  a  state  or  municipality  to  require 
that  a  license  be  obtained  therefrom 
by  all  venders  of  soft  drinks.  The 
power  to  prohibit  or  to  regulate,  other 
than  by  license,  the  sale  of  nonintoxi- 
cating  drinks,  is  toot  discussed. 

It  is  generally  held  that  a  munici- 
pality possesses  the  power  to  require 
that  a  license  shall  be  obtained  by  all 
venders  of  soft  drinks.  Campbell  v. 
Thomasville  (1909)  6  Ga.  App.  212,  64 
S.  E.  815;  Cassidy  v.  Macon  (1909) 
1S3  Ga.  689,  66  S.  E.  941 ;  Rome  Coca 
Cola  Bottling  Co.  v.  Calhoun  (1910) 
184  Ga.  860,  67  S.  E.  1031;  Bradford  v. 
Jones  (1911)  142  Ky.  820,  136  S.  W. 
290;  State  v.  Danenberg  (1909)  151 
N.  C.  718,  26  L.R.A.  (N.S.)  890,  66  S.  E. 
801.  And  see  the  reported  case  (Post- 
land  V.  Traynoe,  ante,  1410).  Com- 
pare Barling  v.  West  (1871)  29  Wis. 
807,  9  Am.  Rep.  576. 

This  power  may  be  exercised  by  a 
municipality  as  a  result  of  provisions 
in  its  charter  whereby  the  right  to 
regulate  or  tax  such  business  is  either 
generally  or  specifically  delegated.  A 
general  delegation  of  this  power  has 
been  construed  from  a  grant  of  the 
police  power  under  a  "general  welfare 
clause."  Campbell  v.  Thomasville 
(Ga.)  supra.  And  it  was  pointed  out 
in  that  case  that  the  exercise  of  this 
police  power  was  justified  on  two  . 
grounds:  "First,  that  the  peace  and 
good  order  of  the  community  might 
otherwise  be  threatened  by  those  who, 
under  the  guise  of  selling  an  alcoholic 
nonintoxicating  drink,  might  violate  . 
the  state  Prohibition  Laws;  and  sec- 
ond, that  the  public  health  must  be 
guarded  against  the  sale  of  impure  or 
unhealthful  compounds." 

The  courts  seem  to  have  distin- 
guished between  the  sale  of  alcoholic 
and  nonalcoholic  "soft"  drinks,  the 
need  for  the  regulation  of  the  former 
having  arisen  particularly  in  those 
states  which  have  passed  "prohibi- 
tion" laws,  which  resulted  in  the  in- 
vention and  introduction  of  nonintoxi- 


cating liquors  containing  only  a  small 
percentage  of  alcohol,  and  it  has  been 
held  that  a  license  for  the  sale  of  these 
drinks,  which  appeared  under  a  wide 
variety  of  names,  such  as  "near-beer," 
"next-to-beer,"  etc.,  might  be  required 
by  the  municipalities  in  which  they 
were  sold,  lest  they  prove  a  subterfuge 
for  the  evasion  of  the  Prohibition 
Laws.  Campbell  v.  Thomasville  (Ga.) 
supra;  Cassidy  v.  Macon  (1909)  133 
Ga.  689,  66  S.  E.  941. 

In  State  v.  Danenberg  (1909)  151 
N.  C.  718,  26  L.R.A.(N.S.)  890,  66  S.  E. 
301,  the  court  distinguished  the  sale 
of  alcoholic  soft  drinks  from  the  vend- 
ing of  lemonade,  soda  water,  etc.,  and, 
considering  the  former  a  distinct  busi- 
ness, based  its  justification  of  the  mu- 
nicipal tax  thereon  on  several  sections 
of  the  city  charter  which  conferred  a 
power  to  raise  revenue  by  means  of 
license  taxes  on  trades  and  business. 

The  court  in  Bradford  v.  Jones 
(1911)  142  Ky.  820,  135  S.  W.  290, 
drew  a  similar  distinction,  and  point- 
ed out  that  the  sale  of  "soft  drinks" 
containing  alcohol  might  be  subjected 
to  the  payment  of  one  license  fee  be- 
cause of  their  menace  "to  the  morals 
and  health  of  the  community,"  while 
a  different  tax  was  imposed  on  non- 
alcoholic drinks,  apparently  by  virtiie 
of  the  municipality's  "right  of  claski- 
fication  for  revenue"  purposes,  for  it 
was  stated  that  the  sale  of  such  drinks 
did  not  call  for  an  exercise  of  the 
police  power. 

In  the  reported  case  (Portland  v. 
Traynoh,  ante,  1410),  no  discrimina- 
tion between  alcoholic  and  nonalco- 
holic drinks  was  made.  The  ordinance 
in  question  required  a  license  for  the 
maintenance  of  soft-drink  establish- 
ments, and  the  power  of  the  city  of 
Portland  to  demand  such  a  license  was 
upheld  as  based  on  the  provisions  of 
a  city  charter,  giving  general  police 
and  revenue  powers.  The  ordinance 
was  apparently  devised  as  a  measure 
protective  of  the  public  health,  and 
was  so  considered  by  the  court. 

In  Rome  Coca  Cola  Bottling  Co.  v. 
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Calhoun  (1910)  134  Ga,  360,  67  S.  E. 
1031,  the  court  upheld  the  right  of  a 
municipality  to  impose  a  license  tax 
on  the  plaintiff,  a  dealer  in  soft  drinks, 
who  sold  only  to  merchants  in  the 
town.  The  decision  was  based  on  an 
amendment  to  the  charter  of  the  town, 
which  authorized  the  collection  of  a 
license  fee  from  "all  itinerant  venders 
of  soft  drinks  or  merchandise  of  any 
character." 

In  Tolliver  v.  Blizzard  (1911)  143 
Ky.  773,  34  L.R.A.(N.S.)  890,  137  S. 
W.  509,  a  case  involving  the  validity 
of  an  ordinance  forbidding  the  sale 
of  any  soft  drinks,  except  those  speci- 
fied, the  court  asserted,  by  way  of  dic- 
tum, the  power  of  a  municipality  to 
require  a  license  for  the  sale  of  soft 
drinks,  saying:  "Where  it  is  possi- 
ble to  conduct  the  business  without 
harm  to  the  public,  all  sorts  of  police 
regulation  may  be  instituted  which 
will  tend  to  suppress  the  evil.  A  rigid 
system  of  inspection  may  be  provided ; 
and  it  may  be  made  a  condition  of  the 
license  that  it  shall  be  revoked  in  case 
the  licensee  violates  the  Local  Option 
Law." 

In  Parker  v.  Griffith  (1909)  151 N.  C. 
600,  66  S.  E.  565,  the  court,  in  requir- 
ing a  sheriff  to  accept  a  license  tax 
for  the  sale  of  nonintoxicating  drinks, 
as  provided  by  statute,  remarked  that 
the  right  of  towns  and  cities  "to  adopt 
reasonable  regulations  for  the  sale  of 
ne^r-beer"  was  not  denied  thereby. 

A  case,  not  within  the  scope  of  this 
note,  but  frequently  cited  on  the  ques- 
tion of  the  right  of  a  municipality  to 
regulate  the  sale  of  nonintoxicating 
drinks,  is  Monroe  v.  Lawrence  (1890) 
44  Ean.  607,  10  L.R.A.  520,  24  Pac. 
1113.  The  power  to  require  a  license 
for  such  a  sale  was  not  involved,  but 
the  point  discussed  was  closely  analo- 
gous. An  ordinance  specifying  the 
manner  for  the  sale  of  cider  was  up- 
held by  the  court,  which  pointed  out 
that  the  subject  was  one  calling  for 
regulation  because  of  the  natural  fer- 
mentative quality  of  cider,  the  ten- 
dency it  might  have  to  develop  a  taste 
for  intoxicating  liquor,  and  the  proba- 
bility of  its  use  as  a  subterfuge  for 
the  sale  of  stronger  drinks. 

The  case  of  Barling  v.  West  (1871) 


29  Wis.  307,  9  Am.  Rep.  676,  is  opposed 
to  the  decisions  heretofore  noted.  The 
court  held  therein  that  a  municipality 
was  vrithout  power  to  demand  a  license 
fee  for  the  sale  of  lemonade  from  a 
temporary  stand.  No  proof  was  given 
at  the  trial  that  the  ordinance  in  ques- " 
tion  was  demanded  by  consideration  of 
the  health  and  good  order  of  the  com- 
munity, and  the  court  consequently 
refused  to  consider  that  point.  Nor 
would  the  court  uphold  the  ordinance 
as  a  revenue  measure,  other  provisions 
having  been  made  to  that  end.  The 
ordinance  had  been  set  up  as  a  defense 
by  officials  of  the  village  who  had  ar- 
rested the  plaintiff  for  violation  there- 
of, and  who  were  held  liable  for  the 
arrest  made  without  a  warrant.  The 
court  said:  "Now  the  sale  of  lemon- 
ade, Ice  cream,  cakes,  fruit,  etc.,  is  a 
perfectly  lawful  trade,  and  its  re- 
straint or  regulation  is  not  demanded 
by  the  public  welfare;  nor  for  the 
'good  order  of  the  village ;'  nor  'for  the 
benefit  of  trade  or  commerce ;'  nor  for 
the  public  health  of  the  citizens. 
Why,  then,  should  the  business  be  pro- 
hibited, or  a  person  engaged  in  it  be 
required  to  procure  a  license  to  carry 
it  on,  as  if  it  were  immoral,  or  prejudi- 
cial to  the  public  health  or  to  the  good 
order  of  society?  It  seems  to  us  that 
the  ordinance  is  an  invasion  of  private 
rights  and  an  unwarranted  interfer- 
ence with  an  entirely  ibnocent  and 
lawful  business."  Nor,  it  was  held,, 
could  such  action  be  taken  in  the  ex- 
ercise of  the  police  power  for  the 
preservation  of  health,  where  it  was 
clear  that  the  reason  for  the  regula- 
tion was  based  on  other  grounds ;  that 
if  the  necessity  for  this  ordinance 
existed  from  the  point  of  view  of  the 
health  of  the  community,  the  defend- 
ants should  have  shown  it;  and  that 
the  regulation  was  an  unauthorized 
and  unreasonable  infringement  on  the 
rights  of  the  citizens  of  the  village, 
which  could  not  be  justified  under  the 
taxing  power  of  the  trustees,  since  this 
power  had  been  provided  otherwise  in 
the  charter. 

XllnatratloBS. 

In  Campbell  v.  Thomasville  (1909)  6 
6a.  App.  212,  64  S.  E.  816,  the  defend- 
ant was  charged  with  violating  an 
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ordinance,  regulating  the  sale  of 
"near-beer"  in  the  city  of  Thomas- 
ville,  by  virtue  of  which  a  license  was 
required  to  be  obtained  by  all  those 
engaged  in  this  business,  and  the  va- 
lidity of  this  ordinance  was  ques- 
tioned. The  court,  in  determining  that 
the  cities  of  Thomasville  and  Way- 
cross  possessed  the  power  to  require 
such  licenses,  pointed  out  that  munici- 
palities might  regulate  the  sale  of  non- 
intoxicating  liquors  on  the  ground  that 
it  was  an  exercise  of  the  police  power, 
which  was  granted  to  them  by  way  of 
a  general  welfare  clause.  The  court 
continued:  "In  general  terms  it  may 
be  said  that  municipal  corporations,  itf 
dealing  with  the  sale  of  'near-beer'  and 
like  beverages,  may,  under  the  general 
welfare  clause,  adopt  all  fair  and  ap- 
propriate regulations  which  would 
tend  to  prevent  the  businesET  from  be- 
coming a  nuisance,  by  attracting  to- 
gether idle  or  disorderly  persons,  or 
by  otherwise  tending  to  disturb  the 
public  peace  and  tranquillity;  or  from 
becoming  a  menace  to  health  by  reason 
of  the  sale  of  impure  or  unwhole- 
some liquors;  or  from  becoming  a 
means  of  violating  the  law  as  to  the 
sale  or  keeping  of  intoxicating  liq- 
uors." 

In  Gassidy  v.  Macon  (1909)  188  Ga. 
689,  66  S.  E.  941,  the  court  in  an  offi- 
cial syllabus  said  that  the  officials  of 
the  city  of  Macon,  by  virtue  of  the 
general  welfare  clause  of  the  city 
charter  and  the  clause  granting  au- 
thority to  levy  a  license  tax  on  persons 
in  business  in  the  city,  were  empow- 
ered to  demand  a  license  for  the  sell- 
ing of  "soft  drinks,"  and  this  regard- 
less of  whether  these  drinks  were 
made  in  imitation  of  alcoholic  drinks 
or  not.  The  decision  was  placed  on 
the  ground  that  the  city  needed  the 
power  in  order  to  maintain  peace  and 
good  order  against  those  who,  under 
the  guise  of  selling  soft  drinks,  might 
be  tempted  to  violate  the  law  prohibit- 
ing the  sale  of  intoxicating  liquors. 

In  Rome  Coca  Cola  Bottling  Co.  ▼. 
Calhoun  (1910)  184  Ga.  860,  67  S.  E. 
1081,  the  plaintiff  sought  to  enjoin  the 
officials  of  the  town  from  levying  on 
an  execution,  issued  against  the  plain- 
tiff in  order  to  obtain  the  sum  due  the 


town  on  license  fee,  according  to  the 
provisions  of  an  ordinance  for  selling 
soft  drinks.  It  was  contended  by  the 
plaintiff  that  the  town  officials  were 
not  empowered  by  the  charter  to  col- 
lect the  tax,  since  sales  were  made 
only  to  the  merchants  of  the  town  And 
not  in  competition  with  them.  It  was 
held,  however,  that  by  an  amendment 
to  the  charter  express  authorization 
had  been  given  to  tax  itinerant  ven- 
ders of  soft  drinks,  into  which  class 
the  plaintiff  fell.  No  question  of  the 
constitutionality  of  the  ordinance 
was  raised. 

In  Bradford  v.  Jones  (1911)  142  Ky. 
20,  136  S.  W.  290,  the  defendant  was 
charged  with  violation  of  an  ordinance 
of  a  town,  which  required  the  payment 
of  a  license  tax  by  dealers  in  "soft 
drinks."  The  court  held  that  a  mu- 
nicipality had  the  right  to  tax  the  sale 
of  all  "soft"  drinks,  alcoholic  and 
nonalcoholic,  by  virtue  of  its  police 
and  revenue' powers.  It  was  pointed 
out  that  the  sale  of  alcoholic 
"soft"  drinks  might  necessitate  the 
exercise  of  police  regulation,  which 
would  not  be  needed  to  control  the  sale 
of  nonalcoholic  beverages,  and  it  was 
said  that  "a  municipality,  under  its 
right  of  classification  for  revenue  or 
I>olice  purposes,  might  well  impose  one 
license  fee  for  the  sale  of  drinks  that 
contain  any  per  cent  of  alcohol,  and 
a  different  license  fee  for  the  sale  of 
those  that  contain  no  alcohol  what- 
ever.' 

In  State  v.  Danenberg  (1909)  161 
N.  C.  718,  26  L.R.A.(N.S.)  890,  66  S.  E. 
301,  the  defendant  was  charged  ^ith 
selling  "near-beer"  without  pajring  the 
license  tax  imposed  thereon  by  a  city, 
and  it  was  contended  by  him  that  the 
tax  was  ultra  vires.  The  court  held, 
however,  that  the  city  possessed  au- 
thority to  pass  the  ordinance  in  ques- 
tion, by  virtue  of  certain  sections  of 
the  city  charter.  It  was  provided 
thereby  that  the  city  might  raise  reve- 
nue, inter  alia,  by  means  of  license 
taxes  levied  upon  any  business  or 
trade  carried  on  in  the  city.  The  court 
said :  Tt  is  a  distinct  business  which, 
from  its  very  nature,  admits  of  strict 
regulation  under  the  general  police 
power  of  the  state,  by  its  municipall- 
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ties  upon  which  that  power  may  have  was  legitimately  subjected  to  the  pay- 
been  conferred."  It  was  accordingly  ment  of  a  license  by  the  city  under  its 
held  that  as  a  recognized  business  it     charter.  B.  S.  ' 


LADD  &  TILTON  BANE,  Respt, 

V. 

HATTIE  MITCHELL  et  al.,  Impleaded,  etc.,  Appts. 

Oregon  Supreme  Court  (In  Bano)  — October  1*,  1919. 
(—  Or.  — ,  184  Pac  282.) 

Mortgage  —  to  secure  release  from  blanket  mmrtgage  —  character. 

1.  A  mortgage  by  a  purchaser  of  a  subdivision  of  a  tract  of  land  to  one 
who  lent  money  to  his  vendor  to  purchase  the  land,  to  secure  notes  by 
which  the  purchaser  undertakes  to  pay  a  portion  of  the  purchase  price  of 
his  subdivision  to  his  vendor's  creditor,  which  note  is  guaranteed  by  his 
vendor,  is  not  a  purchase-money  mortgage  within  tiie  statute  forbidding  a 
deficiency  judgment  upon  foreclosure  of  a  mortgage  executed  to  secure 
payment  of  the  balance  of  the  purchase  price  *of  real  property,  although 
the  mortgage  was  executed  to  secure  a  release  of  such  subdivision  from 
the  blanket  mortgage  executed  by  his  vendor  to  secure  the  original  loan. 
[See  note  on  this  question  beginning  on  page  1426.] 

Definition  —  purchase-money  mort- 

fage.  with  the  acquisition  of  the  legal  title 

.  A  purchase-money  mortgage  is  a  thereof,  or  afterwards,  but  as  part  of 

mortgage  on  land  executed  by  the  pur-  the  same  transaction, 
chaser  of  'the  land  contemporaneously         [See  19  R.  C.  L.  416.] 


Appeal  by  defendants  Mitchell  from  a  decree  of  the  Circuit  Court  for 
Multnomah  County  (Stapleton,  J.)  in  favor  of  plaintiff  in  a  suit  to  fore- 
close a  mortgage  on  certain  real  property.    Affirmed. 

Statement  by  Bean,  J.:  the  sale  of  the  real  property  de- 

'     This  is  a  suit  by  Ladd  &  Tilton  scribed  in  the  mortgage. 
Bank  against  defendants  McKinley        The  trial  court  rendered  a  decree 

Mitchell  and  wife  and  Lewis-Wiley  in    favor    of    plaintiff,    and    the 

Hydraulic  Company  to  foreclose  a  Mitchells  appeal  from  that  portion 

first  mortgage  on  certain  real  prop-  of  the  judgment  and  decree  which 

eriy.    The  complaint  is  in  the  usual  is  as  follows :    "That  if,  after  the 

form,  and  asks  that,   in  the  event  application  of  the  proceeds  of  sale 

the  amount  received  upon  the  sale  of  said  real  property  in  the  man- 

of  the  real  property  be  insufficient  ner   aforesaid,  any   deficiency  re- 

to  satisfy  the  demand  of  plaintiff,  it  mains  upon   the  judgment  herein 

have  judgment  against  defend^its  rendered  and  obtained  by  plaintiff, 

Hattie      Mitchell     and     McKinley  that  plaintiff  have  execution  against 

Mitchell,  and  each  of  them,  for  the  the  defendants  Hattie  Mitchell  and 

deficiency.    The  defendants  Hattie  McKinley  Mitchell  or  either  of  them, 

Mitchell  and  McKinley  Mitchell  filed  and  against  the  propertjr  of  them 

an  answer,  admitting  the  allegations  or  eitiier  of  them,  to  satisfy  in  whole 

of  the  complaint,  and  setting  up  or  in  part  any  such  deficiency." 
certain    facts    which    they    claim        The  cause  was  submitted  upon  VkMb 

exempt  them  from  the  operation  of  following  stipulati<m  of  facts : 
any  judgment  for  any  balance  that         "It  is  hereby  stipulated  by  and 

may  remain  after  the  proceeds  of  between  the  parties  hereto,  by  and 
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HarovLgh  their  respective  attorneys 
of  record,  that  the  following  facts 
are  to.  be  considered  as  true  on  the 
trial  of  the  above-entitled  case : 

"(1)  That  on  and  prior  to  the  3d 
day  of  October,  1912,  Lewis-Wiley 
Hydraulic  Company,  an  Oregon 
corporation,  owned  and  held  abso- 
lute title  to  lots  2  and  3  in  block  10, 
Westover  Terraces,  an  addition  to 
the  city  of  Portland,  Multnomah 
county,  Oregon,  according  to  the 
duly  recorded  maps  and  plats  there- 
of, and  that  on  or  prior  to  said  date, 
to  wit,  the  3d  day  of  October,  1912, 
Lewis-Wiley  Hydraulic  Company 
had  borrowed  certain  mon^s  from 
Ladd  &  Tilton  Bank,  and  as  security 
therefor  had  executed  a  blanket 
mortgagB  unto  Ladd  &  Tilton  Bank 
on  all  of  the  property  owned  by 
Lewis-Wiley  E^draulic  Company, 
including  in  said  blanket  mortgage 
the  property  above  described,  to 
wit,  lots  2  and  3  in  block  10,  West- 
over  Terraces  aforesaid.  That  said 
blanket  mortgage  was  to  secure 
Ladd  &  Tilton  Bank  for  the  repay- 
ment of  moneys  actually  advanced 
by  the  said  Ladd  &  Tilton  Bank  to 
said  Lewis-Wiley  Hydraulic  Com- 
pany and  used  by  said  Lewis-Wiley 
Hydraulic  Company  for  its  corpo- 
rate '  purposes;  the  said  blanket 
mortgage  so  executed  by  the  Lewis- 
Wiley  Hydraulic  Company  was  not 
in  fact  a  purchase-money  mortgage 
and  said  property  was  never  owned 
by  Ladd  &  Tilton  Bank. 

"(2)  That  on  or  about  the  3d 
day  of  October,  1912,  Lewi6^-Wiley 
Hydraulic  Company  sold  to  Hattie 
Mitchell  and  McKinley  Mitchell,  the 
defendants  above  named,  said  lots 
2  and  3  in  block  10,  Westover  Ter- 
races, for  the  total  purchase  price  of 
$6,750,  paying  $750  in  cash  unto  the 
Lewis-Wiley  Hydraulic  Company, 
and,  at  the  request  of  Lewis- Wiley 
Hydraulic  Company,  Hattie  Mitchell 
and  McKinley  Mitchell  executed  a 
first  mortgage  on  said  lots  in  favor 
of  the  plaintiff  Ladd  &  Tilton  Bank, 
for  $3,375,  the  said  mortgage  being 
the  mortgage  which  is  described  in 
the  complaint  filed  herein ;  and  as  a 
further  portion  of  the  consideration 
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Hattie  Mitchell  and  McKinley 
Mitchell  executed  a  mortgage  for 

$ in    favor    of    Lewis-Wiley 

Hydraulic  Company  to  secure  the 
payment  of  the  balance  of  the  con- 
sideration due  Lewis-Wiley  Hydrau- 
lic Company. 

"  (8)  For  the  purpose  of  permit- 
ting the  Lewis-Wiley  Hydraulic 
Company  and  Hattie  Mitchell  and 
Mc^nley  Mitchell  to  consummate 
the  purchase  of  the  real  property  as 
in  paragraph  2  of  this  stipulation 
set  forth,  Lewis-Wiley  Hydraulic 
Company  requested  Ladd  &  Tilton 
Bank  to  apportion  to  lots  2  and  3  in 
block  10,  Westover  Terraces  afore- 
said, such  amount  of  the  general  in- 
debtedness due  unto  Ladd  &  Tilton 
Bank  from  the  Lewis-WUey  Hydrau- 
lic Company  as  should  be  proper 
and  suiteble  in  the  premises,  and, 
pursuant  to  said  request,  Ladd  & 
Tilton  Bank  did  apportion  to  said 
lots  2  and  8  in  block  10,  Westover 
Terraces  aforesaid,  from  the  general 
indebtedness  due  from  Lewis-Wiley 
Hydraulic  Company  to  Ladd  &  Til- 
ton Bank,  the  sum  of  $3,375.  The 
Lewis-Wiley  Hydraulic  Company, 
as  a  consideration  for  the  segrega- 
tion of  said  indebtedness  by  Ladd  & 
Tilton  Bank  as  aforesaid,  did  repre- 
sent to  Ladd  &  Tilton  Bank  that 
Hattie  Mitchell  and  McKinley 
Mitchell  would  assume  and  pay  such 
projMrtion  of  said  segregated  in- 
debtedness ahd  as  evidence  of  said 
obligation  of  Hattie  Mitchell  and 
McKinley  Mitchell  to  pay  such  pro- 
portion of  such  segregateid  indebted- 
ness due  unto  Ladd  &  Tilton  Bank 
from  the  Lewis-Wiley  Hydraulic 
Company,  as  a  consideration  mort- 
gage in  the  sum  of  $3,375,  the  same 
being  the  mortgage  more  particu- 
larly described  and  set  forth  in  the 
complaint  filed  in  this  cause. 

"(4)  Hattie  Mitchell  and  Mc- 
Kinley Mitchell  were  informed  by 
the  Lewis-Wiley  Hydraulic  Com- 
pany of  the  fact  tiiat  Ladd  &  Tilton 
Bank  had  a  general  blanket  mort- 
gage on  the  property  known  and 
described  as  Westover  Terraces,  and 
particularly  lots  2  and  3  in  block  10 
thereof,  which  mortgage  was  to  se- 
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cure  the  repayment  of  moneys  there- 
tofore loaned  by  Ladd  &  Tilton 
Bank  to  Lewis-WUey  Hydraulic 
Company. 

"(5)  That  the  mortgage  in  favor 
'of  Ladd  &  Tilton  Bank  was  execut- 
>ed  by  Hattie  Mitchell  and  McKinley 
Mitchell  in  consideration  of  the 
release  by  Ladd  &  Tilton  Bank  of 
lots  2  and  3  in  block  10,  Westover 
Terraces  aforesaid,  from  the  secur- 
ity of  the  Lewis-Wiley  Hydraulic 
Company  as  hereinbefore  set  forth, 
and  from  the  blanket  mortgage  exe- 
cuted to  Ladd  &  Tilton  Bank  as  here- 
inbefore set  forth,  and  the  repay- 
ment of  the  security  afforded  Ladd 
■&  Tilton  Bank  by  said  blanket  mort- 
gage. 

"(6)  At  the  time  that  Hattie 
Mitchell  and  McKinley  Mitchell  exe- 
cuted the  note  for  $3,376  and  gave 
A  first  mortgage  on  lots  2  and  3  in 
block  10,  Westover  Terraces  afore- 
said, as  security  for  the  same,  the 
Lewis-Wiley  Hydraulic  Company 
was  not  released  from  the  liability 
for  the  repayment  of  the  moneys 
theretofore  loaned  by  it  unto  the 
Lewis-Wiley  Hydraulic  Company, 
but  at  the  time  of  the  execution  of 
said  note  and  mortgage  by  Hattie 
Mitchell  and  McKinley  Mitchell  and 
contemporaneously  therewith,  and 
at  the  time  of  the  lodging  of  the 
same  with  Ladd  &  Tilton  Bank,  the 
Lewis-Wiley  Hydraulic  Company 
did  execute  the  following  guaranty 
on  the  back  of  the  note,  in  words 
and  iigures  as  follows,  to  wit : 

"  'For  value  received  Lewis- Wiley 
Hydraulic  Company  hereby  guaran- 
tees the  payment  of  the  within  note 
and  waives  protest,  demand,  and 
notice  of  nonpayment  thereof. 
"  'Lewis-Wiley  Hydraulic  Company, 
"  'By  W.  C.  Morse, 

"  'Vice  President.' 

"Upon  the  foreclosure  of  a  mort- 
gage executed,  'to  secure  the  pay- 
ment of  the  balance  of  the  purchase 
price  of  real  property  .  .  .  the 
mortgagee  shall  not  be  entitled  to  a 
deficiency  judgment.' " 


Messrs.  Manning  &  Slater,  for  ap- 
pellants : 

A  mortgage  on  land  executed  by  the 
purchaser  thereof  contemporaAeously 
with  the  acquirement  of  the  legal  title 
thereto  is  a  purchase-money  mortgage; 
and  this  is  true  without  reference  to 
whether  the  mortgage  was  executed  to 
the  vendor  or  to  a  third  person. 

Wright  V.  Wimberly,  79  Or.  626, 156 
Pac.  257. 

When,  by  an  agreement  between  the 
vendor  and  vendee  in  a  contract  to 
convey  land  that  the  vendee  is  to  give 
to  a  third  person  a  first  mortgage  to 
secure  a  part  of  the  purchase  price, 
such  mortgage  is  given  simultaneously 
with  the  conveyance  of  the  land,  such 
mortgage  is  a  purchase-money  mort- 
gage. 

Marin  v.  Knox,  117  Minn.  428,  40 
L.R.A.(N.S.)  272,  136  N.  W.  15;  Al- 
bright V.  Lafayette  Bldg.  &  Sav.  Asso. 
102  Pa.  411. 

The  test  whether  a  mortgage  is  a  pur- 
chase-money mortgage  is  not  whether 
it  is  executed  to  the  vendor,  but  wheth- 
er the  proceeds  are  to  be  used  to  apply 
on  the  purchase  price. 

Commonwealth  Title  Ins.  &  T.  Co.  v. 
Ellis,  8  Pa.  Dist.  R.  5. 

Where  one  purchased  certain  prop- 
erty subject  to  a  mortgage,  which  he 
assumed  and  agreed  to  pay  as  a  part 
of  the  purchase  price,  the  mortgage, 
as  to  him,  becomes  a  purchase-money 
mortgage. 

Re  Hays,  104  C.  C.  A.  656,  181.  Fed. 
674. 

The  promise  of  the  defendants  to 
the  defendant  company  to  make  the 
mortgage  in  question  to  plaintiff  in 
part  payment  of  the  purchase  price 
of  the  property,  in  consideration  of 
w^hich  plaintiff  was  to  release  its  mort- 
gage, was  not  in  form,  substance,  or 
effect  a  promise  to  assume  and  pay  the 
debt  of  the  company  to  plaintiff,  but 
was  a  promise  to  pay  their  own  debt 
in  a  particular  way. 

Feldman  v.  McGuire,  84  Or.  309,  55 
Pac.  872;  Putney  v.  Farnham,  27  Wis. 
]87,  9  Am.  Rep.  459. 

Messrs.  Wood,  Montague,  &  Hont, 
for  respondent: 

A  purchaser  who  assumes  and 
agrees  to  pay  a  mortgage  is  personally 
liable  to  the  mortgagee  for  a  deficiency 
judgment. 

Farmers'  Nat.  Bank  v.  Gates,  S3  Or. 
388,  72  Am.  St.  Rep.  724,  54  Pac.  205; 
Windle  v.  Hughes,  40  Or.  1,  65  Pac. 
1058. 

The  situation  here  is  even  stronger 
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in  favor  of  the  mortgagee,  because  it 
has  been  made  a  party  to  the  transac- 
tion and  has  given  up  rights  in  con- 
sideration of  the  purchaser's  promise. 

Farmers  &  M.  Bank  v.  Copsey,  134 
Cal.  287,  66  Pac.  824. 

A  mortgage  given  to  secure  money 
used  to  purchase  the  land  mortgaged 
is  not  a  purchase-price  mortgage. 

Heuisler  v.  Nickum,  38  Md.  270; 
Eyster  v.  Hatheway,  50  III.  621,  99  Am. 
Dec.  537. 

Where  one  mortgage  is  intended  by 
the  parties  to  replace  another,  the  lat- 
ter partakes  of  the  qualities  of  the 
former.  As  the  first  mortgage  here 
"was  not  a  purchase-money  mortgage, 
the  one  in  question  is  not. 

Pearce  v.  Buell,  22  Or.  29,  29  Pac. 
78;  Kern  v.  A.  P.  Hotaling  Co.  27  Or. 
205,  50  Am.  St.  Rep.  710,  40  Pac.  168; 
Capital  Lumbering  Co.  v.  Ryan,  34  Or. 
73,  54  Pac.  1093;  Title  Guarantee  &  T. 
•Co.  v.  Wrenn,  35  Or.  62,  76  Am.  St. 
Rep.  454,  56  Pac.  271. 

Bean,  J.,  delivered  the  opinion  of 
the  court: 

The  only  issue  in  this  case  is 
whether  the  plaintiff  is  entitled  to  a 
judgment  for  any  balance  that  may 
remain  due  after  the  application  of 
the  proceeds  of  the  sale  of  the  real 
property  described  in  the  mortgage. 
It  is  contended  on  behalf  of  defend- 
-ants  Hattie  Mitchell  and  McKinley 
Mitchell,  whom  we  will  hereafter 
designate  as  defendants,  as  Lewis- 
Wfley  Hydraulic  Company,  the  oth- 
er defendant,  did  not  answer  or  ap- 
peal, that  under  the  provisions  of  § 
-426,  L.  O.  L.,  the  plaintiff  is  not 
entitled  to  a  judgment  for  such  bal- 
ance, or,  as  it  is  termed,  "a  de- 
ficiency judgment."  The  provisions 
of  this  section  of  our  Code  are  as 
follows:  "When  judgment  or  de- 
cree is  given  for  the  foreclosure  of 
any  mortgage,  hereafter  executed, 
to  secure  payment  of  the  balance  of 
the  purchase  price  of  real  property, 
such  judgment  or  decree  shall  pro- 
vide for  the  sale  of  the  real  prop- 
erty, covered  by  such  mortgage,  for 
the  satisfaction  of  the  judgment  or 
decree  given  therein,  and  the  mort- 
gagee shall  not  be  entitled  to  a  de- 
ficiency judgment  on  account  of 
such  mortgage  or  note  or  obligation 
secured  by  the  same." 


1423 


18i  Pac.  tst.) 

The  transaction  delineated  by  the 
stipulation  was  of  the  same  force 
and  effect  as  though  Ladd  &  Tilton 
Bank  had  loaned  to  the  Mitchells 
$8,375,  Lewis-Wiley  Hydraulic  Com- 
pany guaranteeing  payment  there- 
of, and  then  the  Mitchells  had  paid 
the  same  to  the  Lewis-Wiley 
Hydraulic  Company,  and  that  com- 
pany in  turn  had  paid  the  same  to 
Ladd  &  Tilton  Bank.  Instead  of 
taking  such  a  circuitous  route,  a 
three-cornered  transaction  was 
made.  It  might  be  stated  that  in 
effect  the  Mitchells  assumed  and 
agreed  to  pay  to  Ladd  &  Tilton  Bank 
a  portion  of  the  money  the  Lewis- 
Wiley  Hydraulic  Company  had  bor- 
rowed from  Ladd  &  Tilton  Bank. 
The  Mitchells  were  not  purchasers 
of  the  lots  from  Ladd  &  Tilton 
Bank;  Ladd  &  Tilton  Bank  were  not 
the  sellers  of  the  lots.  The  mort- 
gage was  not  executed  by  the 
Mitchells  "to  secure  the  payment  of 
the  balance  of  the  purchase  price  of 
real  property"  within  the  meaning 
of  the  statute.  The  original  debt  of 
the  Lewis-Wiley  Hydraulic  Com- 
pany to  Ladd  &  Tilton  Bank  was  for 
money  loaned  by 
the  bank  to  that  «»,'*««5r7eie«ie 
company.  The  mort-  from  blanket 
gage  given  by  the  XTriSSr" 
Mitchells  to  Ladd  & 
Tilton  Bank  was  in  effect  given  for 
a  loan. 

The  position  of  the  defendants  is 
that  the  mortgage  was  a  purchase- 
money  mortgage.  We  think  that  it 
may  be  conceded  that  it  is  a  general 
rule,  to  which  there  is  little  dissent, 
that  a  mortgage  on  land  executed  by 
the  purchaser  of  the  land  contempo- 
raneously with  the  acquirement  of 
the  legal  title  thereto,  or  afterwards, 
but  as  a  pairt  of  the  same  transac- 
tion, is  a  "purchase-money  mort- 
pge,"  and  entitled  „.,„„,„._ 
to  preference  as  piircii««e-inoney 
such  over  all  other  »»'■*«•««• 
claims  or  liens  arising  through  the 
mortgagor,  though  they  are  prior  in 
point  of  time ;  and  this  is  true  with- 
out reference  to  whether  the  mort- 
gage was  executed  to  the  vendor  or 
to  a  third  person.    19  R.  C.  L.  §  196, 
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p.  416;  Marin  v.  Knox,  40  L.R.A. 
(N.S.)  272,  and  note  (117  Minn. 
428,  136  N.  W.  15). 

But  this  rule  is  of  little  assistance 
in  determining  the  question  in  the 
case  at  bar  involving  a  construction 
of  §  426,  L.  O.  L.,  which  was  adopt>- 
ed  for  a  different  purpose. 

The  decisions  holding  that,  if  a 
loan  is  secured  by  a  mortgage  given 
on  property  purchased  with  the 
money  lent,  then  such  mortgage  is 
a  purchase-price  mortgage,  were  for 
the  benefit  of  the  mortgagee  and  not 
to  his  detriment.  In  other  .  words, 
the  courts  have  construed  such 
mortgages  as  purchase-price  mort- 
gages in  order  to  secure  to  the 
mortgagee  the  full  amount  of  the 
money  advanced.  In  several  juris- 
dictions, however,  it  is  held  that 
such  mortgages  are  not  purchase- 
price  mortgages.  Heuisler  v.  Nick- 
um,  88  Md.  270;  Eyster  v.  Hathe- 
way,  50  HI.  521,  99  Am.  Dec.  537. 
In  Heuisler  v.  Nickum,  supra,  it  was 
said:  "The  t«rm  'purchase  money' 
does  not  include  any  money  that  may 
be  borrowed  to  complete  a  purchase, 
but  that  which  is  stipulated  to  be 
paid  by  the  purchaser  to  the  vendor ; 
as  between  them  only,  it  is  purchase 
money;  as  between  the  purchaser 
and  lender,  it  is  borrowed  money." 

A  "purchase-money  mortgage"  is 
defined  in  82  Cyc  at  page  1267,  as 
follows:  "A  mortgage  given,  con- 
currency with  a  conveyance  of  land, 
by  the  vendee  to  the  vendor,  on  the 
same  land,  to  secure  the  unpaid  bal- 
ance of  the  purchase  price," — citing 
Black,  Law  Diet. 

Whil^  this  definition  is  not  the 
universal  one,  it  seems  to  us  that  in 
enacting  §  426,  L.  O.  L.,  the  legis- 
lature acted  with  the  kind  of 
purchase-money  mortgage  in  view 
as  defined  above;  that  is,  that  the 
purpose  of  the  law  was  to  encourage 
and  protect  the  purchaser  of  real 
estate,  which  perchance  is  made  for 
the  purpose  of  obtaining  a  home; 
that  it  was  not  the  intent  of  the  law- 
makers to  render  it  more  diflScult 
for  such  a  purchaser  to  obtain  a 


loan  and  pay  the  cash  for  a  home, 
and  receive  the  benefit  of  any  lower 
price  of  the  realty  that  might  be 
made  on  account  of  such  cash  pay- 
ment; that  if  the  law  should  be  so 
construed  that  anyone  obtaining  a 
loan  and  giving  a  real  estate  mort- 
gage to  a  third  party,  not  the  ven- 
dor of  the  land,  to  secure  the 
payment  thereof,  when  it  was  con- 
templated that  the  money  so  bor- 
rowed should  be  used  in  payment 
for  the  real  property  purchased  at 
the  time,  would  be  executing  a  mort- 
gage "to  secure  payment  of  the 
balance  of  the  purchase  price  of  real 
property,"  within  the  purview  of 
the  statute,  and  that  the  lender 
could  only  look  to  the  property  upon 
a  foreclosure  proceeding,  then  the 
person  wishing  to  purchase  a  home 
or  otlier  real  property  would  be 
hampered  and  his  credit  impaired, 
and  it  might  well  be  said  that  "the 
last  state  of  that  man  is  worse  than 
the  first."  In  such  event,  the  benef- 
icent purpose  of  the  law  would  be 
thwarted.  It  must  be  considered 
that  the  bank  was  not  speculating 
in  real  estate  in  the  transaction ;  it 
was  doing  a  banking  business.  It 
was  not  the  purpose  or  the  intent 
of  the  law  to  regulate  banking  busi- 
ness or  the  louiing  of  money.  The 
ordinary  laransactions  of  a  bank,  do 
not  come  within  the  provisions  of 
tile  act. 

Whatever  may  be  the  construc- 
tion of  the  section  referred  to  when 
applied  to  a  mortgage  executed  by 
a  vendee  to  a  vendor  to  secure  the 
pajmient  of  the  balance  of  the  pur- 
chase price  of  real  property,  we  be- 
lieve that  it  was  not  the  intention  of 
the  legislature  that  mortgages  like 
the  one  in  question  in  the  present 
case  should  come  within  the  pro- 
visions of  §  426,  L.  0.  L. 

The  decree  of  the  lower  court  is 
therefore  affirmed. 

Johns,  J.,  not  sitting. 

Burnett,  Benson,  and  Harris,  JJ.» 
concur  in  the  result. 
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ANNOTATION. 

Validity  and  cmistruction  of  statotory  provision  again*!  deficiency  judgment 
in  case  of  parchaM-money  mortgage. 


There  have  been  but  few  cases  in 
which  the  courts  have  discussed  the 
effect  of  statutes  abolishing  deficiency 
judgments  on  the  foreclosure  of  a 
mortgage  given  for  a  purchase-money 
debt.  Indeed,  the  statutes  which  seek 
to  change  the  rights  and  remedies  of 
mortgagor  and  mortgagee  have  more 
frequently  been  of  the  opposite  ten- 
dency. See  19  R.  C.  L.  §  484.  These 
few  cases  pass  on  isolated  aspects  of 
the  situation  presented  by  such  a  stat- 
ute, and  do  not  permit  of  the  formula- 
tion of  any  general  rule. 

It  has  been  held  tiiat  a  statute  pro- 
hibiting a  deficiency  judgment  on  a 
purchase-money  mortgage  does  not 
preclude  a  recovery  on  a  note  inde- 
pendent of  the  mortgage. 

Page  V.  Ford  (1918)  65  Or.  460,  45 
L.R.A.(N.S.)  247,  131  Pac.  1013,  Ann. 
Gas.  1916A,  1048.    In  that  case,  an  ac- 
tion to  recover  the  amount  due  on  a 
promissory  note,  it  appeared  that  the 
note  was  given  as  part  of  the  purchase 
price  of  certain  real  estate  which  was 
mortgaged  to  secure  its  payment.   The 
defendants  contended  that  since  the 
note  was  for  the  balance  of  the  pur- 
chase price  of  real  estate,  and  secured 
by  a  mortgage  thereon,  no  personal 
judgment  could  be  recovered  by  rea- 
son   of   the   provisions   of   a   statute 
(L.  0.  L.  §  426)   which  provided  as 
follows:    "When  judgment  or  decree 
is   given  for  the  foreclosure  of  any 
mortgage,  hereafter  executed,  to  se- 
cure pajrment  of  the  balance  of  the 
purchase  price  of  real  property,  such 
judgment  or  decree  shall  provide  for 
the  sale  of  the  real  property  covered 
by  such  mortgage  for  the  satisfaction 
of  the  judgment  or  decree  given  there- 
in, and  the  mortgagee  shall  not  be  en- 
titled  to   a   deficiency   judgment   on 
account  of  such  mortgage  or  note  or 
obligation  secured  by  the  same."    The 
court  held  that  the  section  quoted  was 
applicable  only  to  suits  for  the  fore- 
closure of  mortgages,  and  since  the 
plaintiff  brought  his  action  at  law  on 
the  note,  he  was  not  precluded  from 
6  AL.R. — 90 


obtaining  a  usual  judgment,  saying: 
"This  view  is  strengthened  by  an  ex- 
amination of  the  title  of  the  act  abol- 
ishing deficiency  judgments,  which  is 
as  follows:  'An  Act  to  Abolish  Defi- 
ciency Judgments  upon  the  Foreclos- 
ure of  Mortgages  to  Secure  the  Un- 
paid Balance  of  Purchase  Price  of 
Real  Property.'  Session  Laws  1903,  p. 
252.  By  its  title  as  well  as  by  its  text 
the  effect  of  the  act  is  confined  to  fore- 
closure suits.  It  will  be  noted  that  the 
act  abolishing  deficiency  judgments 
upon  foreclosure  makes  no  mention  of, 
nor  does  it  purport  to  repeal,  §  429, 
L.  0.  L.,  which  is  as  follows :  'During 
the  pendency  of  an  action  at  law  for 
the  recovery  of  a  debt  secured  by  any 
lien  mentioned  in  §  422,  a  suit  cannot 
be  maintained  for  the  foreclosure  of 
such  lien,  nor  thereafter,  unless  judg- 
ment be  given  in  such  action  that 
plaintiff  recover  such  debt  or  some 
part  thereof,  and  an  execution  thereon 
against  the  property  of  the  defendant 
in  the  judgment  is  returned  unsatis- 
fied in  whole  or  in  part' " 

In  the  reported  case  (Ladd  &  T. 
Bank  v.  Mitchell,  ante,  1420),  the 
court  holds  that  the  provisions  of 
the  statute  construed  in  the  case 
last  cited  did  not  apply,  where  it  ap- 
peared that  the  mortgagor  was  not 
the  purchaser  of  the  premises,  nor 
the  mortgagees  the  sellers  of  the 
same ;  but  that  the  mortgage  was  given 
to  secure  a  loan  made  by  the  mort- 
gagees to  a  third  person. 

In  Wright  v.  Wimberly  (1916)  79 
Or.  626, 166  Pac.  267,  an  action  to  fore- 
close a  mortgage,  it  appeared  that  the 
defendants  executed  to  the  plaintiff's 
assignor  their  promissory  note,  to  se- 
cure the  payment  of  which  they  exe- 
cuted to  the  payee  named  therein  a 
mortgage  of  a  tract  of  real  property. 
Subsequently  the  note  and  mortgage 
were  transferred  to  the  plaintiff,  who, 
in  addition  to  the  usual  prayer  for 
foreclosure,  asked  that  he  might  have 
judgment  against  the  defendants  for 
any  deficiency  that  might  arise  upon  a 
sale  of  the  property.    The  defendants 
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claimed  that  the  note  and  mortgage 
securing  the  same  were  given  to  se- 
cure the  payment  of  a  balance  of  the 
purchase  price  of  the  mortgaged  prop- 
erty, and  therefore  'the  plaintiff  was 
not  entitled  to  a  deficiency  judgment. 
The  court,  having  found  that  the  note 
was  given  as  a  part  of  the  purchase 
price  of  the  property,  held  that 
the  plaintiff  could  not  obtain  a  de- 
ficiency judgment  by  reason  of  the 
provisions  of  the  statute  (L.  0.  L. 
§  426).  The  court  held  that  the  facts 
that  the  plaintiff  was  a  transferee  of 
the  note  and  mortgage,  and  had  no 
knowledge  that  they  were  given  to  se- 
cure the  purchase  price,  did  not  oper- 
ate to  except  him  from  the  provisions 
of  the  statute. 

The  courts  have  held  that  the  pro- 
visions of  a  statute  abolishing  defi- 
ciency judgments  in  case  of  a  pur- 
chase-money mortgage  do  not  apply  to 
mortgages  on  which  the  right  of  action 
had  accrued,  or  which  were  executed 
before  the  act  took  effect. 

Thus  in  Thompson  v.  West  (1900) 
59  Neb.  677,  49  L.R.A.  837,  82  N.  W. 
13,  wherein  the  plaintiff  asked  for  a 
judgment   for   a   deficiency   existing 


after  the  foreclosure  of  a  purchase- 
money  mortgage,  and  the  sale  of  the 
mortgaged  property,  the  court  held 
that  the  act  of  the  legislature  of  1897 
(Neb.  Laws  1897,  chap.  95),  which  re- 
pealed §§  847  and  849  of  the  Code  of 
Civil  Procedure,  thereby  abrogating 
the  power  to  enter  deficiency  judg- 
ments, did  not  affect  pending  actions 
founded  on  the  repealed  se^stions,  say- 
ing: "Whether  or  not  a  statute  which 
denies  the  right  to  a  deficiency  judg- 
ment as  to  existing  debts  is  unconsti- 
tutional as  impairing  the  obligations 
of  contracts,  the  court  is  not  at  this 
time  called  upon  to  decide,  and  we  re- 
frain from  now  entering  upon  a  dis- 
cussion of  the  question.  Section  2. 
chapter  88,  Compiled  Statutes,  de- 
clares that  'whenever  a  statute  shall 
be  repealed,  such  repeal  shall  in  no 
manner  affect  pending  actions  founded 
thereon,  nor  causes  of  actions  not  in 
suit.'" 

To  the  same  effect  see  Burrows  v. 
Vanderbergh  (1903)  69  Neb.  43,  96  K. 
W.  67,  although  the  mortgage  involved 
in  that  case  was  not  given  to  secure 
the  payment  of  the  purchase  price  of 
the  mortgaged  property.      W.  J.  K. 


MRS.  L.  A.  CAGLE  et  al.,  Plffs.  in  Err., 

V. 

SABINE  VALLEY  TIMBER  &  LUMBER  COMPANY  et  aL 

Texaa  Supreme  Court— May  1,  1918. 
(—  Tex.  — ,  202  S.  W.  942.) 


Public  lands  —  riRht  of  transferee  of  locator. 

1.  A  patent  for  public  lands  inures  to  the  benefit  of  one  to  whom  the 
patentee  has  transferred  his  right  thereto,  although  tiiere  is  no  express 
warranty  or  language  manifesting  an  intent  that  the  transferee  is  to  have 
the  land,  and  therefore  if  the  patent  issues  to  the  heirs  of  the  transferrer 
the  right  of  the  transferee  is  not  merely  equitable  so  as  to  become  barred 
for  want  of  prosecution  as  a  stale  claim,  nor  is  the  right  of  the  patentee's 
heirs  color  of  title  to  support  title  by  limitation  under  the  tluree-years' 
statute. 

[See  note  on  this  question  beginning  on  page  1430.] 


Appeal  —  findings  of  fact  —  con- 
clusiveness. 
2.  The  supreme  court  will  not,  on 


writ  of  error,  disturb  findings  of  fact 
supported  by  evidence. 
[See  2  R.  C.  L.  203.] 
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(—  Tea.  —.  tot  8.  W.  »it.) 

Eebob  to  the  Court  of  Civil  Appeals  for  the  Sixth  Supreme  Judicial 
District  to  review  a  judfirment  reversing  a  judgment  of  the  District  Court 
for  Shelby  County  (Buford,  J.)  in  plaintiffs'  favor  in  an  action  brought 
to  recover  possession  of  certain  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Sanders.  &  Sanders  and  Greenwood,  J.,  delivered  the  opin- 
Oliver  J.  Todd,  for  plaintiffs  in  error:     ion  of  the  court: 


A  title  sufficient  to  maintain  the 
statutory  legal  action  of  trespass  to 
try  title  is  a  legal  right,  requiring  no 
affirmative  equitable  aid,  and  cannot 
be  barred  by  stale  demand. 

LoomiB  V.  Cobb,  —  Tex.  Civ.  App. 
— ,  159  S.  W.  309;  New  York  &  T.  Land 
Co.  V.  Hyland,  8  Tex.  Civ.  App.  601, 
28  S.  W.  206;  Schleicher  v.  Gutbrod, 

—  Tex.  Civ.  App.  — ,  34  S.  W.  657; 
Creswell  Ranch  &  Cattle  Co.  v.  Wald- 
stein,  —  Tex.  Civ.  App.  — ,  28  S.  W. 
260;  Tinsley  v.  Magnolia  Park  Co.  — 
Tex,  Civ.  App.  — ,  59  S.  W.  629;  Owen 
V.  New  York  &  T.  Land  Co.  11  Tex. 
Civ.  App.  284,  82  S.  W.  189,  1057; 
Trinity  County  Lumber  Co.  v.  Pinck- 
ard,  4  Tex.  Civ.  App.  671,  23  S.  W.  720, 
1015;  Lochridge  v.  Corbett,  81  Tex. 
Civ.  App.  676,  78  8.  W.  96;  Hardy  Oil 
Co.  V.  Bumham,  58  Tex.  Civ.  App.  285, 
124  S.  W.  221;  Lowry  v.  McDaniel.  58 
Tex,  Civ.  App.  424,  124  S.  W.  710;  Bet- 
zer  V.  Goff,  35  Tex.  Civ.  App.  406,  80 
S.  W.  671;  Lyster  v.  Leighton,  36  Tex. 
Civ.  App.  62,  81  S,  W,  1033 ;  Storer  v. 
Lane,  1  Tex.  Civ.  App.  250,  20  S.  W. 
862;  Morris  v.  Unknown  Heirs,  —  Tex. 
Civ.  App.  — ,  96  S.  W.  66 :  Punchard  v. 
Masterson,  — .  Tex,  Civ.  App,  — .  103 
S.  W.  826;  Broussard  v.  Cruse,  —  Tex. 
Civ,  App.  — ,  164  S.  W.  347;  Mont- 
gomery V.  Trueheart,  —  Tex.  Civ.  App. 
— ,  146  S.  W.  284;  Early  v.  Compton, 

—  ,Tex.  Civ.  App,  — ,  149  S.  W.  694; 
Mason  v.  Bender,  —  Tex.  Civ.  App,  — » 
«7  S.  W.  716. 

The  legal  title  evidenced  by  the 
patent  passed  by  estoppel  to  the  true 
owner  of  the  certificate,  to  whom  the 
original  grantee  had  transferred  all  his 
rights  in  the  land. 

Dupree  v.  Frank;  —  Tex.  Civ.  App. 
— ,  39  S.  W.  988,  91  Tex.  66,  40  S.  W. 
962. 

No  issue  of  the  three  years'  Statute 
of  Limitation  was  raised  by  the  plead- 
ings. 

Mason  v.  McLaughlin,  16  Tex,  24. 

Messrs.  T.  C.  Davis,  John  T.  Gar- 
rison, Greers  &  Nail,  Baker,  Botts, 
Parker,  &  Garwood,  and  Davis,  Davis, 
&  Davis  for  defendants  in  error. 


The  plaintiffs  in  error  recovered  a 
judgment  in  the  district  court 
against  defendants  in  error  for  23,- 
936,000  square  varas  of  land  in 
Shelby  county,  except  three  small 
tracts  adjudged  to  the  W.  R.  Pick- 
ering Lumber  Company.  The  court 
of  civil  appeals  of  the  sixth  supreme 
judicial  district  of  Texas  reversed 
this  judgment  on  the  ground  that 
defendants  in  error  had  established 
title  to  some  interest  in  the  land, 
under  the  Statute  of  Limitations  of 
three  years,  and  remanded  th% 
cause  for  the  reason  that  the  court 
was  unable  to  say  what  interest 
should  have  been  recovered  by  one 
of  the  plaintiffs  in  error,  who  was 
held  not  shown  to  be  barred.  — 
Tex.  Civ.  App.  — ,  149  S.  W.  697. 
The  writ  of  error  was  granted  be- 
cause it  was  made  to  appear,  on  ap- 
plication by  plaintiffs  in  error,  that 
the  judgment  of  the  court  of  civil 
appeals  practically  settled  the  case. 

The  defendants  in  error  claim  the 
land  under  conveyances  from  cer- 
tain heirs  of  Archibald  Smith,  who 
was  an  immigrant  of  the  year  1826, 
and  who  had  become  entitled,  before 
the  Revolution,  to  a  survey  of  a 
league  and  labor  of  land.  The  tract 
in  controversy  was  patented  by  the 
state  to  the  heirs  of  Archibald  Smith 
on  May  5, 1849.  Prior  to  February 
4,  1838,  Mark  Hailey  had  become 
the  transferee  of  Archibald  Smith's 
right  to  the  land,  and  on  that  day  a 
c^ificate  was  issued  to  Mark 
Hailey,  as  assignee  of  Archibald 
Smith,  for  a  league  and  labor,  under 
which  the  tract  in  controversy  was 
located  and  surveyed.  Our  decision 
of  the  controlling  questions  in  this 
case  depends  on  the  determination 
of  the  legal  effect  of  the  patent  to 
the  heirs  of  Archibald  Smith,  after 
Smith,  in  his  lifetime,  had  trans- 
ferred his  right  to  the  land  to  Mark 
Hailey,  and  after  Hailey  had  pro- 
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cured  the  certificate  and  had  caused 
the  land  to  be  located  and  surveyed 
thereunder,  as  assignee  of  Smith. 

It  is  contended  in  behalf  of  de- 
fendants in  error :  (1)  That,  since 
there  is  no  proof  of  any  warranty 
in  connection  with  the  transfer  or 
assignment  from  Smith  to  Hailey, 
the  right  in  the  land  acquired  by 
Hailey  and  his  heirs  was  purely 
equitable,  and  is  now  barred  as  a 
stale  demand;  (2)  that,  the  patent 
having  invested  the  heirs  of  Archi- 
bald Smith  with  the  legal  title,  those 
claiming  under  them  had  title  or 
color  of  title  to  support  three  years' 
limitations. 

There  are  expressions  in  the 
opinions  of  this  court  which  seem 
to  lend  some  support  to  the  propo- 
sition that  it  is  only  where  a  trans- 
fer of  a  right  to,  a  land  grant,  or 
where  an  assignment  of  a  land  cer- 
tificate, expressly  shows  an  inten- 
tion to  convey  the  land  to  be 
acquired  thereunder,  or  contains  a 
coventmt  of  warranty,  that  the  legal 
title  under  the  patent  will  inure 
to  the  transferee  or  assignee. 
Barroum  v.  Culmell,  90  Tex.  94,  37 
S.  W.  313 ;  Satterwhite  v.  Rosser,  61 
Tex.  166.  The  cases  cited  actually 
decided  nothing  more  than  that  cov- 
enants of  warranty  or  express  lan- 
guage manifesting  an  intent  that 
tile  transferee  was  to  have  the  land, 
when  located,  had  the  effact  to  make 
the  patent  inure  to  the  benefit  of  the 
tran^eree.  These  decisions  are  un- 
questionably sound,  but  it  by  no 
nieans  follows  that  a  contrary  effect 
must  be  given  a  patent  to  one  who 
has  transferred  his  right  to  land,  or 
his  land  certificate,  because  of  the 
absence  from  the  transfer  of  a  cove- 
nant of  warranty  or  of  express  lan- 
guage such  as  is  above  mentioned. 

In  our  opinion,  the  very  nature 
of  a  transfer  of  the  right  to  a  grant, 
or  of  a  transfer  of  a  land  certificate, 
plainly  implies  the  purpose  of  the 
transferrer  that  the  land  itself  and 
the  final  title  shall  belong  to  the 
transferee,  and  to  fail  to  give  a  sub- 
sequent patent  to  the  transferrer, 
or  his  heirs,  the  effect  of  inuring  to 
the  benefit  of  the  transferee,  would 


be  to  defeat  the*  essential  object  of 
the  transfer. 

Section  10  of  the  general  provi- 
sions of  the  Constitution  of  the  Re- 
public of  Texas  guaranteed  the  title 
to  a  league  and  labor  of  land  to  any 
citizen  who  held  a  transfer  of  the 
right  to  same  from  a  colonist.  The 
right  of  the  colonist  was  but  an  in- 
choate right  to  the  land,  and  it  can- 
not now  be  quertioned  that  such 
right  was  the  subject  of  transfer, 
and  that  a  transfer  was  fully  pro- 
tected by  §  10.  Johnson  v.  New- 
man, 43  Tex.  628.  It  appears  to  be 
held  generally  that,  where  a  grantor 
quitclaims  an  inchoate  or  incom- 
plete right  to  land,  the  subsequent 
confirmation  or  completion  of  that 
right,  in  the  name  of  the  grantor, 
as  by  patent,  inures  to  the  benefit 
of  the  grantee.  10  R.  C.  L.  680 ;  16 
Cyc.  695;  note  in  35  L.R.A.(N.S.) 
1188.  This  conclusion  is  founded  on 
the  law  of  estoppel  as  well  as  on  the 
doctrine  of  relation.  Landes  v. 
Brant,  10  How.  848,  13  L,  ed.  449; 
Massey  v.  Papin,  24  How.  364, 16  L. 
ed.  736 ;  Wholey  v.  Cavanaugh,  88 
Gal.  136,  25  Pac.  1112.  The  Texas 
cases  sustain  the  same  conclusion. 

In  Merriweather  v.  Kennard,  41 
Tex.  281,  one  Fordtran  proved 
merely  that  an  unconditional  certif- 
icate had  been  issued  to  him  as  as- 
signee of  one  Merriweather.  The 
court  held :  "The  patent  was  issued 
in  1848,  long  after  the  death  of 
Merriweather;  and  though  it  issued 
to  him,  it  inured  to  the  benefit,  o^ 
Fordtran,  as  his  assignee." 

The  supreme  court  declared  in 
Humphreys  v.  Edwards,  89  Tex. 
516,  519,  86  S.  W.  333,  434,  that  the 
opinion  of  Chief  Justice  Lightfoot 
stated  the  grounds  on  which  their 
conclusions  were  based.  In  that 
opinion,  it  was  held  that  if  an  ad- 
ministrator's sale  passed  the  titieof 
an  estate  to  a  land  certificate,  "and 
then  such  certificate  was  located  by 
the  purchaser  upon  the  land  in  con- 
troversy, even  though  the  patent 
should  subsequently  be  issued  in 
the  name  of  Greorge  P.  Humphreys, 
the  original  grantee,  or  his  heirs,  th« 
superior  title  would  inure   to  th« 
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benefit  of  the  purchasers  of  such 
certificate,  and  their  vendees."  The 
decision  is  followed  in  Morgan  v. 
Baker,  —  Tex.  Civ.  App.  — ,  40  S. 
W.  27,  and  in  Broussard  v.  Cruse, 
—  Tex.  Civ.  App.  — ,  154  S.  W.  860. 
To  the  same  effect  is  Davis  v. 
Bargas,  12  Tex.  Civ.  App.  69,  33  S. 
W.  548. 

We  cannot  affirm  the  holding  that 
the  individuals  who  were  the  heirs 
of  Archibald  Smith  at  the  date  of 
the  patent  acquired  any  personal 
right  thereunder. 

In  Fishback  v.  Young,  19  Tex. 
515,  where  the  land  certificate  in 
controversy  was  issued  to  the  heirs 
of  one  Cornelius,  it  is  said:  "They 
[the  children]  have  no  personal  or 
individual  right  to  the  grant.  They 
can  claim  only  as  representatives  of 
the  deceased.  .  .  .  Let  the  grant 
be  issued  as  it  will,  if  the  issue  be  to 
persons  representing,  in  form  or  in 
fact,  the  deceased,  it  must  inure  to 
the  benefit  of  all  interested  in  the 
estate." 

The  patent  made  complete  the 
title  which  had  its  origin  in  the  cer- 
tificate issued  to  Mark  Hailey,  by 
virtue  of  a  right  previously  trans- 
ferred to  him.  "The  title  relates  to 
its  origin,  and  must  take  the  im- 
press of  its  character  from  it."  The 
patent  therefore  inured  to  the  bene- 
fit of  Mark  Hailey  as  the  assignee 
of  Archibald  Smith.  Welder  v. 
Lambert,  91  Tex.  621  to  526,  44  S. 
W.  281 ;  Fields  v.  Burnett,  49  Tex. 
Civ.  App.  446,  108  S.  W.  1050.  It 
follows  that  neither  the  heirs  of 
Archibald  Smith  nor  any  claimant 
under  them  had  "title  or  color  of 
title"  to  support  limitation  of  three 
years. 

It  is  clearly  stated  in  Grigsby  v. 
May,  84  Tex.  254,  19  S.  W.  843,  and 
in  Burnham  v.  Hardy  Oil  Co.  108 
Tex.  555, 195  S.  W.  1143,  that  there 
can  be  one  regular  chain  of  trans- 
fers from  the  sovereignty  of  the  soil 
to  a  grant,  and  that  "a  conveyance 
made  by  the  original-  owner,  after 
he  had  already  conveyed  whatever 
right  he  had,  is  collateral,  and  can 
never  connect  a  person  claiming 
tinder  it  with  the  sovereignty  of  the 
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soil."  This  results  from  the  want 
of  power  in  the  original  grantee  or 
his  heirs  to  convey  the  title  grant- 
ed by  the  state,  after  having  exe- 
cuted a  transfer  designed  to  invest 
the  purchaser  with  that  very  title, 
and  after  the  title  under  the  grant 
has  inured  to  the  purchaser. 

The  opinion  in  Grigsby  v.  May 
expressly  affirms  the  decision  in 
Gould  V.  West,  32  Tex.  339,  of  the 
question  under  consideration,  which 
decision  is  expressed  in  the  follow- 
ing language:  "The  ancestor  hav-- 
ing  disposed  of  his  right  in  his  life- 
time, and  the  title,  when  the  patent 
issued,  having  inured  to  the  benefit 
of  his  vendee,  the  heir  had  neither 
title  nor  color  of  title  by  a  r^rular, 
or  an  irregular,  consecutive  chain 
of  transfer  from  the  sovereignty  of 
the  soil.  Without  such  title,  or  color 
of  title,  the  plea  [i.  e.,  of  three  years' 
limitation]  is  unavailing." 

Bearing  in  mind  that  we  have  al- 
ready determined  that  at  least  after 
the  issuance  of  the  patent  Mark 
Hailey  and  his  heirs  had  both  the 
legal  and  eqpitable  title  to  the  land, 
we  but  reaffirm  Baldwin  v.  Root,  90 
Tex.  546,  40  S.  W.  8,  followed  in 
lilies  V.  Frerichs,  11  Tex.  Civ.  App. 
576,  32  S.  W.  917,  and  other  cases, 
when  we  decide  that 
those  holding  under  ri»k"Vf""*'~ 
the    heirs    of    the  tV,"V-.'»,' 

,       .  .      .  .of  locator. 

patentee    had    nei- 
ther title  nor  color  of  title  to  sup- 
port limitation  of  three  years. 

The  plea  of  stale  demand,  of 
course,  could  not  be  interposed  to 
defeat  the  legal  title  of  plaintiffs  in 
error.  Duren  v.  Houston  &  T.  C.  R. 
Co.  86  Tex.  291,  24  S.  W.  258. 

As  to  the  defenses  of  bona  fide 
purchasers  and  presumption  of  a 
reconveyance  from  Mark  Hailey  to 
Archibald  Smith,  the  case  at  most 
presents  only  questions  of  fact 
which  have  been  determined  against 
defendants  in  error,  Appeal- 
and  which,  on  this  anStnK*  of  faet- 
record,  we  would  «=»»«=>"•«»•••• 
not  be  authorized  to  disturb.  Hem- 
don  V.  Vick,  89  Tex.  475,  36  S.  W. 
341;  Baldwin  v.  Goldfrank,  88  Tex. 
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258,  31  S.  W.  1064;  Poland  v.  For-  Civil  Appeals  18  reversed,  and  the 

ter,  44  Tex.  Civ.  App.  884,  98  S.  W.  judgment  of  the  District  Court  is 

227  affirmed. 

The   judgment  of  the  Court  of  Petition  for  rehearing  denied. 


ANNOTATION. 

Rule  that  title  subsequently  acquired  by  grantor  or  assignor  inures  to  Ae  bene- 
fit of  the  grantee  or  assignee  as  affecting  question  of  color  of  title. 


The  reported  case  (Cagl£  v.  Sabine 
Valley  Timber  &  Lumber  Co.  ante, 
1426),  in  holding  that  a  patent  for  pub- 
lic land,  issued  to  the  heirs  of  one 
who  had  transferred  his  right  thereto, 
inured  to  the  benefit  of  the  transferee, 
and  was  not  color  of  title  for  the  pat- 
entees within  the  three-year  Statute 
of  Limitations,  seems  in  accord  with 
other  cases  in  the  same  state  interpret- 
ing the  statutory  definition  of  "color 
of  title."  Little  authority  on  the  ques- 
tion has  been  found  in  other  jurisdic- 
tions. The  following  cases,  in  addition 
to  the  Cagle  Case,  present  states  of 
fact  within  the  scope  of  the  title  of  the 
present  annotation,  and  the  title  subse- 
quently acquired  by  the  grantor  or 
assignor,  or  his  heirs,  was  held  to  In- 
ure immediately  to  the  g'tantee  or  as- 
signee, and  not  to  support  a  claim  of 
color  of  title  under  the  Statute  of  Lim- 
itations on  the  part  of  an  heir  or  a 
subsequent  grantee.  Gould  v.  West 
(1869)  82  Tex.  338;  Baldwin  t.  Root 
(1897)  90  Tex.  546,  40  S.  W.  8;  lilies 
V.  Prerichs  (1895)  11  Tex.  Civ.  App. 
676,  32  S.  W.  915. 

These  decisions,  and  others  in  Texas 
cited  in  the  note,  appear  to  be  based 
largely  on  the  particular  provision  of 
the  Texas  statute,  which  defines  title 
as  "a  regular  chain  of  transfer  from 
or  under  the  sovereignty  of  the  soil; 
and  color  of  title  is  constituted  by  a 
consecutive  chain  of  such  transfer 
down  to  him  or  her  or  them  in  posses- 
sion, without  being  regular,  as  if  one 
or  more  of  the  memorials  or  instru- 
ments be  not  registered,  or  not  duly 
registered,  or  be  only  in  writing,  or 
such  like  defect,"  etc.  The  intention 
of  this  statute,  it  has  been  said,  was  to 
protect  settlers  under  junior  grants 
from  the  state  of  Texas  against  older 
titles  under  the  former  Mexican  sov- 


ereignty, as  well  as  against  fraudulent 
issues  of  land  certificates  under  the 
Republic.  League  v.  Atchison  (1868) 
6  Wall.  (U.  S.)  112, 18  L.  ed.  764. 

This  statutory  definition  of  color  of 
title  is  very  different  from  that  which 
has  been  given  by  courts  to  this  term, 
namely,  "that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title,'' 
and,  the  statute  having  defined  the 
term  "color  of  title,"  the  court  must,  of 
course,  look  to  it  for  its  meaning. 
Marsh  v.  Weir  (1858)  21  Tex.  97. 

In  Gould  V.  West  (1869)  32  Tex.  338, 
supra,  the  holder  of  a  land  certificate 
conveyed  the  land  with  covenant  of 
warranty,  and,  subsequent  to  the  gran- 
tor's death,  a  patent  to  the  land,  which 
the  court  held  was  valid  under  a  stat- 
ute, was  issued  to  the  grantor  and  his 
heirs.  An  heir  set  up,  as  against  the 
grantee,  the  three-year  Statute  of  Lim- 
itations. On  this  point  the  court  said: 
"Now,  if  this  heir  was  simply  attempt- 
ing to  hold  by  heirship,  she  was  equal- 
ly estopped  by  the  deed  of  the  ances- 
tor, and  was  not  in  a  condition  to  plead 
the  statute.  The  ancestor  having  dis- 
posed of  his  right  in  his  lifetime,  and 
the  title,  when  the  patent  issued,  hav- 
ing inured  to  the  benefit  of  his  vendee, 
the  heir  had  neither  title  nor  color  of 
title,  by  a  regular  or  an  irregular  con- 
secutive chain  of  transfer  from  the 
sovereignty  of  the  soil.  Without  such 
title,  or  color  of  title,  the  plea  is  un- 
availing. If  this  were  a  case  in  which 
the  doctrine  of  estoppel  did  not  apply, 
there  would  be  much  force  in  the  very 
able  and  plausible  argument  of  the 
learned  counsel  for  the  appellants, 
upon  the  construction  of  the  three- 
year  Statute  of  Limitations.  But  the 
court  is  constrained  to  believe  that 
this  is  not  the  character  of  ease  la 
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which  repose  was  sought  to  be  at- 
tained by  the  statute." 

The  rule  in  Texas  that  deeds  made 
by  persons  who,  before  executing 
them,  had  conveyed  the  property  to 
others,  do  not  connect  the  vendee  with 
the  sovereign^  of  the  soil  so  as  to 
support  the  three-year  Statute  of  Lim« 
itations,  was  applied  in  lilies  v.  Fre- 
richs  (1895)  11  Tex.  Civ.  App.  576, 
82  S.  W.  916,  supra,  although  the  first 
deed  was  made  before  the  issuance  of 
a  patent,  and,  after  the  patent  was  is- 
sued to  him,  the  grantor  made  the  sub- 
sequent conveyance.  It  was  contended 
that,  as  the  deed  was  made  before  the 
issuance  of  a  patent,  it  did  not  pass 
title  to  the  land,  but  was  a  conveyance 
only  of  the  certificate.  But  this  ob- 
jection, the  court  said,  was  answered 
by  the  decision  in  Duren  v.  Houston  & 
T.  C.  R.  Co,  (1893)  86  Tex.  287,  24  S. 
W.  258,  in  which,  the  court  said,  it 
was  held  that  one  claiming  under  a 
valid  location  and  survey  has  the  legal 
title,  as  distinguished  from  an  equita- 
ble right.  In  the  latter  case  the  view 
is  taken  that,  although  the  legal  title 
remains  in  the  state,  the  owner  of  the 
certificate  need  not  resort  to  a  court  of 
equity  to  enforce  it,  since  he  is  given 
legal  rights  by  statute. 

Where  heirs  in  whose  name  a  cer- 
tificate had  been  issued  for  an 
unlocated  balance  of  land  conveyed 
their  interest  in  the  certificate  with 
warranty  of  title,  it  was  held  that 
a  patent,  issued  after  location  and 
survey  of  the  land,  in  the  name 
of  the  heirs,  vested  the  legal  ti- 
tle immediately,  in  the  transferee  of 
the  certificate,  and  that  a  subsequent 
grantee  from  the  heirs  did  not  have 
color  of  title  within  the  three-year 
Statute  of  Limitations.  Baldwin  v. 
Root  (1897)  90  Tex.  546,  40  S.  W.  3. 
The  court  said:  "The  rule  most  con- 
sistent with  our  system  of  laws  upon 
this  subject  is  that  when  one  conveys 
land  by  warranty  of  titie,  or  in  such 
manner  as  to  be  estopped  to  dispute  the 
title  of  his  grantee,  a  title  subsequent- 
ly acquired  to  that  land  by  the  grantor 
will  pass  eo  instanti  to  his  warrantee, 
binding  both  the  warrantor  and  his 
heirs  and  subsequent  purchasers  from 
either."    The  court  said,  further,  that 


it  could  not  be  doubted  that  if  the 
transferrers  of  the  certificate  had  not 
conveyed  the  land  nor  transferred  the 
certificate  before  the  patent  was  is- 
sued, but  had  done  so  after  the  patent 
was  issued  to  them,  and  before  the 
subsequent  grant,  there  would  have 
been  such  a  break  in  the  chain  of  title 
that  it  would  not  sustain  the  second 
grantee's  plea  of  the  three-year  Stat- 
ute of  Limitations;  and  that  the  fact 
that  the  title  conveyed  by  the  state  in 
the  name  of  the  heirs  passed  imme- 
diately to  the  transferee  had  the  same 
efiFect  upon  the  chain  of  title  as  if  it 
had  first  vested  in  the  heirs,  and  had 
been  immediately  by  them  conveyed  to 
the  transferee. 

It  was  held,  however,  in  Baldwin  v. 
Root  (Tex.)  supra,  that  as  to  a  part  of 
the  land  to  which  the  patent  vested  the 
legal  title  in  the  heirs,  subject  to  an 
equitable  title  in  the  transferee  of  the 
certificate,  the  subsequent  conveyance 
would  constitute  color  of  title  within 
the  three-year  Limitation  Statute. 

Where  land  was  conveyed  with  war- 
ranty of  title  when  the  grantor  had  no 
title,  and  the  grantor  subsequently  ac- 
quired title  and  then  executed  a  con- 
veyance to  a  third  party,  it  was  held 
that  the  latter  did  not  acquire  color  of 
title  until  the  deed  to  him,  and  could 
not  rely  for  color  of  title  on  the  deed 
to  his  grantor,  since  the  title  the 
grantor  acquired  inured  eo  instanti  to 
the  benefit  of  the  first  grantee.  Guer- 
tin  V.  Mombleau  (1893)  144  III.  82,  38 
N.  E.  49.  It  will  be  observed  that  this 
case  supports,  by  implication  at  least, 
the  doctrine  that  the  second  grantee 
could  rely  on  his  deed  for  color  of  ti- 
tle, notwithstanding  the  fact  that  the 
title  which  the  grantor  acquired  in- 
ured immediatey  to  the  benefit  of  the 
first  grantee. 

In  Grigsby  v.  May  (1892)  84  Tex. 
24P,  19  S.  W.  343,  the  court  cited  Gould 
v.  West  (1869)  82  Tex.  339,  supra, 
with  other  cases,  as  holding  that  con- 
veyances made  by  persons  who  pre- 
viously had  conveyed  the  property  to 
others  would  not  connect  the  vendee 
with  the  sovereignty  of  the  soil,  so  as 
to  permit  such  vendee  to  set  up  suc- 
cessfully the  three-year  Statute  of 
Limitations,  for  the  reason  that  there 
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"can  be  but  one  regular  chain  of  trans- 
fer from  the  sovereignty  of  tiie  soil 
.  .  .  and  that  chain  of  transfer 
which  will  reach  back  and  connect  it- 
self with  the  sovereignty  of  the  soil 
must  consist  of  a  grant  in  some  form 
by  the  sovereignty,  and  that  succes- 
sion of  transfers  tiiat  pass  whatever 
right  the  original  grantee  acquired. 
This  is  the  regular  chain  of  transfer; 
and  a  conveyance  made  by  the  original 
grantee  or  any  successive  owner,  after 
he  had  already  conveyed  whatever 
right  he  had,  is  collateral,  and  can 
never  connect  a  person  claiming  under 
it  with  the  sovereignty  of  the  soil." 

A  case  throwing  light  on  the  point 
under  consideration,  so  far  as  con- 
cerns the  Texas  statute,  is  Burnham  v. 
Hardy  Oil  Co.  (1917)  108  Tex,  555, 195 
S.  W.  1139,  although  the  facts  in  that 
case  do  not  bring  it  within  the  scope 
of  the  present  annotation.  The  court 
said  that  the  term  "title"  was  em- 
ployed in  the  statute  in  a  strictly  tech- 
nical sense,  and  that  its  definition 
therein  as  "a  regular  chain  of  transfer 
from  or  under  the  sovereignty  of  the 
soil"  meant  that  the  claimant,  by  regu- 
lar-chain of  transfer  effectual  for  that 
purpose,  must  possess  the  purported 
title  originally  conveyed  by  the  sov- 
ereign's grant;  that  the  title  must  flow 
unbrokenly  from  its  source;  and  the 
chain  of  transfer  must  be  such  as,  in 
itself,  invests  the  claimant  with  the 
right  originally  acquired  in  virtue  of 
the  grant;  that  the  statute  did  not 
recognize  as  "title"  any  mere  apparent 
right  to  the  land  granted;  that,  while 
it  referred  only  to  the  title  originally 
evidenced  by  the  grant,  and  disregard- 
ed all  other  title,  it  did  not  "deal  with 
any  apparent  right  under  that  title,  or 
with  any  right  less  than  the  actual 
'interest'  or  'estate'  created  by  the 
grant.  The  claimant's  title  must  con- 
nect with  the  grant.  ...  It  does  not 
connect  with  the  grant  unless  he  holds 
the  right  vested  by  the  grant.  He 
does  not  hold  such  right,  unless  he  has 
acquired,  to  the  extent  that  the  grant 


conferred  it,  the  real  and  beneficial  in- 
terest in  the  land." 

The  holding  in  tlie  reported  case 
(Cagle  v.  Sabimb  Valley  Tihbes  ft 
Lumber  Co.  ante,  1426)  on  the  point 
under  annotation  seems  consistent 
with  the  doctrine  of  a  number  of  cases 
in  the  same  state,  to  the  effect  that  the 
legal,  and  not  merely  the  equitable, 
title  is  vested  in  the  grantee  upon  the 
subsequent  acquisition  of  title  by  the 
grantor,  where  there  is  a  conveyance 
with  warranty  of  title.  See,  among 
other  cases  to  this  effect,  in  addition 
to  the  CaiOle  Case:  Satterwhite  v.  Ros- 
ser  (1884)  61  Tex.  166;  Barroum  v. 
Culmell  (1896)  90  Tex.  93,  37  S.  W. 
813;  Baldwin  v.  Root  (1897)  90  Teiz. 
646,  40  S.  W.  3;  lilies  v.  Frericha 
(1896)  11  Tex.  Civ.  App.  676.  82  S.  W. 
916;  and  Batcheller  v.  Besancon 
(1898)  19  Tex.  Civ.  App.  187,  47  S.  W. 
296. 

Thus,  it  was  held  in  Batcheller  v. 
Besancon  (Tex.)  supra,  that  the  as- 
signee of  a  land  certificate,  where  the 
assigrnment  was  unqualified  and  made 
with  "full  guaranty  against  all  claims," 
became  the  legal  owner  of  the  land,  and 
was  not  the  holder  of  a  mere  equita- 
ble title,  after  a  patent  thereto  was 
issued  in  the  name  of  his  assignor. 

In  view  of  the  conclusion  reached 
In  the  reported  case  (Cagle  v.  Sabine 
Valley  Timber  &  Lumber  Co.),  that 
the  legal  title  vested  in  the  transferee 
after  the  patent  was  issued  to  the 
heirs  of  the  transferrer,  although 
there  was  no  express  warranty  of  title, 
it  seems  necessarily  to  follow,  under 
the  other  Texas  decisions  interpreting 
the  statutory  definition  of  color  of 
title  in  that  state,  that  the  heirs  could 
not  have  color  of  title  within  the 
meaning  of  the  three-year  Statute  of 
Limitations.  It  does  not  follow,  how- 
ever, that  the  same  result  would  be 
reached  in  other  jurisdictions  where 
there  is  no  similar  statute,  and  espe- 
cially where  it  is  held  that  the  title 
which  inures  to  the  grantee  is  by  way 
of  estoppel  only,  and  is  not  the  legal 
title.  R.  E.  H. 
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ANGELO  GARBARINO,  Respt., 
▼. 

PHILIP  NOCE  et  al.,  Appts. 

CaUfomia  aupreme  Court  (In  Banc)  —  Auguat  26,  1919. 
(—  C5al.  — ,  183  Pac.  532.) 

Evldcnee  —  andent  deed  —  effect. 

1.  Recitals  in  a  deed  more  than  fifty  years  old  relating  to  the  property 
conveyed  are  competent  evidence  of  the  facts  recited,  even  against  stran- 
gers to  the  title. 

[See  note  on  this  question  beginning  on  page  1487.] 


Waters  —  right  to  use. 

2.  Each  owner  of  land  riparian  to  a 
stream  has  the  right  to  use  therefrom 
a  reasonable  proportion  of  its  water. 

[See  16  B.  G.  L.  448.] 

Pleading  —  ownership  —  title  by  pre- 
scription. 

3.  An  allegation  in  an  answer  to  a 
bill  to  establish  a  water  right,  of 
ownership  in  general  terms  of  a  portion 
of  the  right,  may  be  supported  by  proof 
of  ownership  acquired  by  presfription. 
ETidoDce  —  adverse  title  —  sufScien- 

cy. 

4.  Evidence  of  long-continued  use 
without  interference,  of  water  from  a 
ditch  claimed  by  another,  will  justify 
the  inference  that  the  use  was  rightful 
and  adverse. 

[See  15  B.  C.  L.  465.] 
Appeal  —  credibility  of  evidence. 

5.  The  appellate  court  cannot  con- 
sider jncredible  testimony  of  the  owner 
of  a  water  ditch  that  he  permitted 
others  to  use  water  from  it  to  his  own 


detriment,  for  a  period  of  years,  with- 
out compensation,  where  it  has  been 
accepted  by  the  trial  court. 

[See  2  B.  C.  L.  203.] 
Evidence  —  declaration  of  title. 

6.  A  recital  in  an  ancient  deed  of 
ownership  of  a  water  ditch  is  competent 
evidence  as  a  declaration  of  the  owner 
in  possession  that  he  then  claimed  full 
ownership  of  the  ditch  and  water 
rights. 

—  recitals  in  chain  of  title.- 

7.  Upon  the  question  of  title  to  a 
water  right,  the  fact  that  it  is  claimed 
in  plaintiff's  chain  of  title,  while  de- 
fendant's chain  of  title  does  not  refer 
to  it,  is  evidence  that  it  belongs  to 
plaintiff. 

Abandonment  —  loss  of  easement. 

8.  An  easement  acquired  by  enjoy- 
ment is  lost  by  disuse  thereof  for  the 
statutory  period. 

[See  9  B.  C.  L.  812;  see  also  Anno- 
tation, 1  A.L.B.  886.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Mari- 
posa County  (Trabucco,  J.)  in  favor  of  plaintiif  in  an  action  brought  to 
determine  the  respective  rights  of  the  parties  in  the  waters  of  a  certain 
stream,  and  in  a  ditch  by  which  water  is  diverted  therefrom.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  B.  Curtin  for  appellants.  Each  party  owns  a  small  parcel  of 

Messrs.  John  A.  WaU  and  R.  B.     land  abutting  upon  the  creek  in  the 


Stolder  for  respondent 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  appeal  from  a 
judgment  in  favor  of  the  plaintiff. 
The  case  involves  the  respective 
rights  of  the  three  parties  in  the 
-waters  of  a  stream  known  as  Max- 
-well  creek,  and  in  a  certain  ditch  by 
-which  water  is  diverted  therefrom. 


outlying  limits  of  Coulterville. 
Noce's  land  is  the  upper  parcel, 
Cammissiona's  is  the  next,  and 
that  of  Garbarino  is  the  lowest  upon 
the  stream.  The  part  of  Noce's  land 
for  which  the  water  is  claimed  lies 
on  the  northerly  side  of  the  creek. 
The  lands  of  Cammissiona  and  Gar- 
barino are  on  the  soutlierly  side. 
The  ditch  in  question  is  a  foot  wide 
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at  the  bottom,  18  inches  wide  at  the 
top,  and  a  foot  deep.  It  diverts 
water  from  the  stream  at  a  dam 
situated  about  |  of  a  mile  above  the 
land  of  Garbarino  and  about  a 
quarter  of  a  mile  above  the  parcel  of 
Noce.  It  is  wholly  on  the  southerly 
side  of  the  stream  and  passes 
through  the  parcel  of  Cammissiona 
to  that  of  Garbarino.  In  order  to 
take  water  therefrom  to  th^  Noce 
land,  a  cut  is  made  in  the  ditch,  so 
as  to  let  the  water  run  into  the  bed 
of  the  creek,  from  whence  it  is  taken 
into  another  ditch,  on  the  northerly 
side  of  the  creek,  to  the  Noce  land. 
Concerning  these  facts  there  is  no 
dispute. 

The  plaintiff  alleged  that  he  is  the 
owner  of  th^  entire  interest  in  the 
ditch  and  in  all  the  water  it  carries, 
that  in  July,  1916,  .defendant  Noce 
wrongfully  diverted  water  from  the 
ditch  and  appropriated  the  same  to 
his  own  use,  and  that  he  threatens 
to  continue  to  do  so.  He  prays  that 
he  be  declared  to  be  the  owner  of  the 
entire  interest  in  the  water  right 
and  in  the  ditch,  and  that 
Noce  be  restrained  from  inter- 
fering therewith.  Mrs.  Cammis- 
siona was  brought  in  as  a  party 
defendant  after  the  action  was  be- 
gun. The  complaint  contains  na  al- 
legation as  to  her.  The  question  as 
to  her  rights  is  raised  by  her  an- 
swer. The  claim  of  Noce  and  Mrs. 
Cammissiona  is  that  the  three  par- 
ties to  the  suit  are  equal  owners  of 
the  ditch  and  of  the  right  to  the 
water  carried  therein,  as  tenants  in 
common,  for  a  certain  period  of 
each  year.  More  particularly,  their 
claim  is  that  the  ri^t  to  the  com- 
mon use  of  the  ditch  and  to  the 
water  carried  therein  begins  as  soon 
each  year  as  the  water  naturally 
running  in  the  creek  ceases  to  flow 
down  its  bed  as  far  as  their  lands. 
In  explanation  it  should  be  said  that, 
as  the  land  of  each  party  is  riparian 
to  the  stream,  each 
has  the  right  to  use 
thereon  a  reason- 
able proportion  of  its  water,  and 
that  in  the  early  part  of  the  season 
of  each  year  there  is  enough  water 


Water 
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in  the  creek  to  enable  Noce  and 
CanmiiBsiona  to  divert  it  directly 
from  the  stream  to  their  respective 
tracts  without  making  use  of  Gar- 
barino's  ditch,  and  that  they  have 
been  accustomed  to  do  so.  This 
usually  continues  until  June  or  the 
early  part  of  July.  It  is  only  there- 
after, when  the  water  gets  too  low 
to  allow  this,  that  th^  resort  to  the 
ditch  or  claim  the  right  to  use  it. 
After  this  occurs,  so  they  each  daim 
and  allege,  each  party,  including 
Garbarino,  has  the  right  to  use  the 
ditch  and  all  the  water  it  carries, 
exclusive  of  the  others,  one  day  in 
three  in  successive  turns,  for  the  re- 
mainder of  the  season,  to  cany 
water  to  their  respective  parcels  of 
land.  At  that  time  the  ditch  takes 
all  the  water  of  the  creek  flowing  at 
its  head.  The  court  found  that 
Garbarino  was  the  sole  owner  of  the 
entire  interest  in  the  ditch  and  in 
the  water  it  takes  from  the  creek, 
and  gave  judgment  as  prayed  for  in 
the  complaint,  but  without  damages. 
It  is  the  contention  of  the  defend- 
ants that  this  finding  is  contrary  to 
the  evidence.  This  is  practically  the 
only  question  in  the  case. 

Upon  a  review  of  the  evidence  we 
are  of  the  opinion  that  it  is  sufficient 
to' sustain  the  finding.  The  plaintiff 
discus^ses  at  some  length  his  claim 
that  the  defendants  cannot  prove 
title  by  adverse  possession  under  the 
issues  made  by  the  pleadings.  The 
complaint  alleges  that  Garbarino  is 
the  own^r  of  the  ditch  and  of  the 
water  tal^en  from  the  creek  and 
flowing  therein.  The  answer  of  each 
defendant  alleges  in  general  terms 
the  ownership  by  such  defendanft  of 
a  one-third  interest  in  said  ditch  and 
wat^  right,  consisting  of  the  right 
to  use  the  same  one  day  in  each 
three  days  during  the  irrigating 
season,  as  above  stat^.  The  rule  is 
that  such  a  general 
allegation  may  be  ^^^S^S^ 
supported  by  proof  *^»U%t,oM. 
of  ownership  ac- 
quired by  deed,  by  prescription,  or 
in  any  other  lawful  manner.  Rogers 
v.  MiUer,  IS  Wash.  82,  42  Pac.  526. 
52  Am.  St.  Rep.  20;  Raynumd  ▼. 
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Morrison,  9  Wash.  156,  37  Pac.318; 
Cooper  V.  Blair,  50  Or.  394,  92  Pac 
1074;  Gray  v.  Walker,  157  Cal.  381, 
108  Pac  278. 

There  was  testimony  that  the 
ditch  was  in  existence  as  early  as 
the  year  1860,  and  that  from  that 
time  until  Garbarino  acquired  his 
land  in  the  year  1871  the  ditch  and 
the  water  therein  was  used  each 
year  on  the  land  of  each  of  the  par- 
ties to  this  action  one  day  in  each 
three  during  the  period  of  the  year 
above  mentioned,  and  that  this  was 
done  without  asking  permission  of 
the  owner  of  the  Garbarino  lot  and 
without  interference  by  him.  There 
was  no  testimony  with  respect  to 
this  period  that  the  owner  of  the 
Garbarino  lot  had  made  any  state- 
ment regarding  the  title  or  right  of 
the  other  parties  to  the  ditch  or 
water,  or  whether  or  not  it  was  done 
by  his  permission.  It  appears  that 
during  the  years  1872  to  1876,  in- 
clusive, the  Oak  Flat  Company 
turned  water  from  Boneyard  creek 
into  Maxwell  creek,  increasing  its 
flow  in  the  dry  season,  so  that  the 
persons  occupying  the  lands  in  ques- 
tion were  able  to  take  water  from 
the  enlarged  stream  directly  to  their 
lands,  and  that  during  that  period 
they  did  not  use  the  Garbarino  ditch. 
They  paid  for  this  water  directly  to 
the  Oak  Flat  Company.  After  the 
year  1875,  and  until  July,  1916,  the 
water  was  used  on  the  land  owned 
by  Noce  every  year  during  the  time 
above  mentioned,  and  was  carried 
thereto  through  the  said  ditch  one 
day  in  three,  and  so  on  in  succes- 
sion, during  each  season.  Garbarino 
himself  testified  to  this  continuous 
use  of  the  water  in  the  manner  stat- 
ed. His  testimony  also  shows  a 
similar  use  by  Mrs.  Cammissiona  on 
her  lot,  at  one  time  for  a^period 
exceeding  five  years  continuously. 
From  this  evidence  of  long-con- 
tinded  use  without  interference,  if 
unexplained,  the  court  could  have 
inferred  that  the 
use  of  each  party 
was  rightful  and 
adverse,  and  therefrom  might  have 
concluded  that  each  had  thereby  ac< 
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quired  title  by  prescription  to  a  one- 
third  interest  in  the  water  and  ditch, 
as  claimed  by  defendants.  But 
there  was  other  evidence  to  the  con- 
trary. Garbarino  also  testified  that 
each  year  during  this  time  the  other 
parties,  before  beginning  to  use 
water  from  the  ditch,  asked  his  per- 
mission to  do  so,  and  that  when  so 
asked  he  gave  such  permissicm  to 
each  of  them  to  use  the  ditch  and 
water  one  day  out  of  each  period  of 
three  days;  that  he  did  this  out  of 
friendship,  and  for  no  other  consid- 
eration; and  that  he  refused  per- 
mission in  the  year  1916,  because  at 
that  time  he  needed  all  the  water  on 
his  own  land.  The  appellant  con- 
tends that  this  testimony  is  incred- 
ible; that  the  statement  that  one 
would  continuously,  for  so  many 
years,  give  away,  a  valuable  right, 
especially  in  view  of  his  own  testi- 
mony that  it  was  necessary  for  his 
own  land,  and  that  the  loss  of  the 
use  of  part  of  the  water  during  that 
period  of  the  season  was  injurious 
to  him,  surpasses  Appeal- 
belief.     We     cannot    credibility  of 

take  this  view  of  •'"•""• 
the  testimony.  The  court  below  saw 
and  heard  the  witness,  and  is  the 
better  judge  as  to  whether  he  was 
sincere  in  his  statement.  In  the 
words  of  Mr.  Justice  Burnett,  in  de- 
ciding the  case  in  the  district  court 
of  appeal:  "We  cannot  say  that, 
even  in  this  period  of  thrift  and 
fierce  coinpetition,  the  claim  of  such 
generosity  is  so  extraordinary  as  to 
cause  us  to  reject  it  as  inherently 
improbable." 

There  was  also  other  evidence  of 
admissions  by  the  other  owners, 
tending  to  prove  that  they  acknowl- 
edged the  title  and  ownership  of 
Garbarino  in  the  ditch  and  the 
water,  and  that  they  had  the  use  of 
it  only  by  his  permission.  If  this 
were  true,  it  would  disprove  the 
theory  of  a  tenancy  in  common  ac- 
quired by  continuous  adverse  use, 
and  would  be  sufficient  to  support 
the  finding  in  question. 

Other  evidence  tends  to  confirm 
this  view.    Neither  of  the  defend- 


k 


Digitized  by 


Google 


1436 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


ants  introduced  any  evidence  tend- 
ing to  show  the  acquisition  of  the 
right  they  claim  in  any  other  man- 
ner than  by  continuous  adverse  use 
under  claim  of  right.  There  was  no 
direct  evidence  of  the  original  con- 
struction of  the  ditch,  but  there  was 
evidence  justifying  an  inference  re- 
garding the  same.  A  deed  executed 
on  October  6,  1862,  for  the  Gar- 
barino  lot  by  one  Comisione  to  the 
predecessors  in  interest  of  Garba- 
rino,  under  whom  he  claims  title, 
purports  to  convey  the  lot  in  question 
and  the  "garden  thereon,"  and  it 
describes  the  appurtenances  there- 
to as  follows:  "Two  water  ditches 
connected  with  the  garden  taken 
out  of  Maxwell's  creek,  one  opposite 
of  Chinatown  and  the  other  below 
the  same,  both  on  the  same  side  of 
the  creek  of  the  garden,  made  and 
purchased  to  supply  the  garden  with 
water." 

It  is  admitted  that  the  ditch  com- 
ing out  opposite  Chinatown  is  the 
one  now  in  controversy,  although 
some  changes  in  the  place  of  diver- 
sion at  the  head  thereof  have  been 
made  since  that  time.  A  later  deed 
in  the  chain  of  title  of  Garbarino 
also  specifically  describes  the  said 
ditch  as  an  appurtenance  to  the  lot. 
None  of  the  deeds  in  the  chain  of  title 
of  the  other  lots  to  the  defendants 
mentions  this  ditch  in  any  manner. 
The  deed  to  Noce  from  Cassacianot 
only  fails  to  mention  the  Garbarino 
ditch  as  an  appurtenance,  but  it 
does  mention  another  ditch,  known 
as  the  Cassacia  ditch,  leading  from 
the  creek  on  the  opposite  side  from 
the  Garbarino  ditch  to  the  Noce 
land.  The  deed  of  October  6,  1862, 
aforesaid,  purported  to  convey  the 
full  title  to  the  property  described, 
including  the  ditch.  Having  been 
executed  more  than  fifty  years  be- 
fore the  present  controversy  arose, 
it  comes  within  the  rules  of  evidence 
applicable  to  ancient  deeds,  and 
ETidenee-  hencc   the    recitals 

ucient  deed-,     therein   relating  to 
effect.  ^g    property   con- 

veyed are  competent  evidence  of  the 
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facts  recited,  even  against  strangers 
to  the  title.  Randall  v.  Chase,  133 
Mass.  210;  Drury  v.  Midland  R.  Co. 
127  Mass.  581;  Casey  v.  Inloes,  1 
Gill,  480,  39  Am.  Dec.  658;  Fuller  v. 
Den,  20  N.  J.  L.  65 ;  Morris  v.  Calla- 
nan,  105  Mass.  182 ;  Ryle  v.  David- 
son, —  Tex.  Civ.  App.  — ,  116  S.  W. 
828.  It  is  also  competent  as  a  dec- 
laration of  the  grantor  while  in 
possession,  as  evi- 
dence that  he  then 
claimed  full  owner- 
ship of  the  ditch  and  water  right. 
Cannon  v.  Stockmon,  86  Cal.  541, 
95  Am.  Dec.  205;  Stockton  Sav. 
Bank  v.  Staples,  98  Cal.  193, 82  Pac. 
936.  The  recitals  quoted  tend  to 
show  that  the  ditch  was  originaUy 
constructed  by  the  owner  of  the 
Garbarino  lot  for  the  purpose  of 
conveying  water  from  the  creek  to 
that  lot.  The  fact 
that  the  title  deeds 
of  the  Garbarino  lot 
show  this  particular 
ditch  as  an  appurtenance,  while  the 
title  deeds  of  the  other  lots  make  no 
mention  thereof,  is  some  evidence, 
at  least,  that  the  right  thereto  was 
not  claimed  by  the  owner  of  the 
other  lots  at  the  time  of  making  the 
conveyances  thereof.  All  this  evi- 
dence, we  think,  sufficiently  sup- 
ports the  finding  of  the  court  that 
the  defendants  had  not  acquired 
title  to  any  interest  in  the  ditch  or 
the  water  it  carried. 

With  respect  to  the  Cammissiona 
lot,  it  further  appears  from  the  evi- 
dence that  water  from  the  ditch  was 
not  used  on  that  lot  for  the  period 
of  ten  years  preceding  the  beginning 
of  the  action.  If  we  assume  that,  by 
her  previous  use  of  the  ditch  and 
water  under  claim  of  right  for  a 
period  of  more  than  five  years  prior 
to  that  time,  she  had  acquired  the 
right  she  claims  thereto,  the  evi- 
dence just  referred  to  would  show 
that  she  subsequently  had  lost  it  by 
disuse.  An  ease- 
ment acquired  by  a»«^»"»»*"*-^ 
enjoyment  is  lost 
by  a  disuse  thereof  for  the  period  of 
five  years.    Civ.  Code,  §  811,  subd. 
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10  Cal.  App.  666,  103  Pac.  167. 

There  are  no  other  points  made  in 
support  of  the  appeal.  It  may  be 
added  that  the  evidence  was  very 
conflicting  in  many  matters  of  de- 
tail.   The    conflict    however,  was 
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substantial,  and  the  court  cannot  in- 
terfere on  appeal. 
The  judgment  is  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Lennon,  J.;  Wilbur,  J.;  Olney,  J.; 
Melvin,  J. ;  LawlQr,  J. 


ANNOTATION. 
Redtal  b  andent  deed  ••  evidence  of  facts  recited  agaiiut  stranger  to  title. 


I.  General  rule,  1487. 
II.  Reason  of  rule,  1438. 
III.  Application  of  rule: 

a.  Recital  of  pedigree,  1488. 

b.  Recital  of  consideration,  1444. 

c.  Recital  of  source  of  title,  144S. 

d.  Recital  as  to  extent  of  title,  1448. 

7.  aenaral  nil*. 

The  cases  are  in  accord  in  holding 
that  recitals  in  ancient  deeds  are  evi- 
dence of  facts  recited  therein  as 
afainst  strangers  to  the  title,  when 
accompanied  by  possession  under  the 
deed  or  other  corroborating  circum- 
stances. 

United  States.  —  Deery  ▼.  Cray 
(1867)  5  Wall.  795,  18  L.  ed.  653; 
Davis  V.  Gaines  (1881)  104  U.  S.  386, 
26  L.  ed.  767;  Fulkerson  v.  Holmes 
(1886)  117  U.  8.  889,  29  L.  ed.  915,  6 
Sup.  Ct.  Rep.  780;  Stokes  v.  Dawes 
(1826)  4  Mason,  268,  Fed.  Gas.  No. 
13,477;  Baeder  v.  Jennings  (1889)  40 
Fed.  199. 

Connecticut. — McMahon  v.  Stratford 
<1910)  83  Conn.  386,  76  Atl.  983. 

Georgia. — Lanier  v.  Hebard  (1905) 

123  Ga.  626,  51  S.  E.  632. 

Hawaii. — Mist  v.  Kapiolani  Estate 
(1901)  18  Haw.  523. 

niinois.  —  Whitman  v.  Heneberry 
(1874)  78  III..  109. 

Kentucky.  —  Mann  v.  Cavanaugh 
(1901)  110  Ky.  776,  62  S.  W.  854. 

Maine.— Little  v.  Palister  (1826)  4 
Me.  209;  Chandler  v,  Wilson  (1885)  77 
Me.  76. 

Maryland.^-Casey  v.  Inloes  (1844) 
1  Gill,  430,  89  Am.  Dec.  658. 

Massachusetts. — Drury  v.  Midland 
R.  Co.  (1879)  127  Mass.  671;  Randall 
▼.  Chase  (1882)  133  Mass.  210. 

Michigan.— Norris   v.   Hall    (1900) 

124  Mich.  170,  82  N.  W.  832. 


III.— continued. 

e.  Recital   of  another  instrument, 

1449. 

f.  Recital  of  compliance  with  stat- 

ute, 1450. 

g.  Recital   of   power   of   attorney, 

1461. 

Missouri.  —  Strong  v.  Whybark 
(1907)  204  Mo.  341,  12  L.R.A.(N.S.) 
240,  120  Am.  St.  Rep.  710,  102  S.  W. 
968;  Anderson  v.  Cole  (1911)  284  Mo. 
1,  136  S.  W.  895. 

New  Jersey. — Puller  v.  Den  (1848) 
20  N.  J.  L.  61;  Havens  v.  Sea  Shore 
Land  Co.  (1890)  47  N.  J.  Eq.  365,  20 
Atl.  497;  Rollins  v.  Atlantic  City  R. 
Co.  (1905)  78  N.  J.  L.  64,  62  Atl,  929; 
McGrath  v.  Norcross  (1911)  78  N.  J. 
Eq.  120,  79  Atl.  85,  affirmed  on  opinion 
below  in  (1918)  82  N.  J.  Eq.  367,  91 
Atl.  1069. 

New  York. — Doe  ex  dem.  Clinton  v. 
Phelps  (1812)  9  Johns.  169;  Jackson 
ex  dem.  Livingston  v.  Neely  (1813) 
10  Johns.  874;  Jackson  ex  dem. 
Schuyler  v.  Russell  (1880)  4  Wend. 
543;  Schermerhorn  v.  Negus  (1842) 
2  Hill,  335;  Greenleaf  v.  Brooklyn, 
P.  &  C.  I.  R.  Co.  (1892)  132  N. 
Y.  408,  30  N.  E.  762;  Young  v.  Shulen- 
berg  (1901)  165  N.  Y.  385,  80  Am.  St. 
Rep.  730,  59  N.  E.  135;  Oxford  v.  Wil- 
loughby  (1903)  181  N.  Y.  155,  73  N. 
E.  677;  Ensign  v.  McKinney  (1883) 
30  Hun,  249. 

Pennsylvania. — Garwood  v.  Dennis 
(1811)  4  Binn.  314;  Murphy  v.  Loyd 
(1838)  3  Whart.  539;  James  v.  Letzler 
(1844)  8  Watts  &  S.  192;  Bowser  v. 
Cravener  (1867)  56  Pa.  132;  Scharff 
v.  Keener  (1870)  64  Pa.  376;  Carter  v. 
Tinicum  Fishing  Co.  (1875)  77  Pa. 
310;  Sitler  v.  Gehr  (1884)  105  Pa.  577, 
61  Am.  Rep.  207;  Dorff  v.  Schmunk 
QDOO)  197  Pa.  298,  47  Atl.  113;  Jack- 
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son  T.  Gunton  (1904)  26  Pa.  Super. 
Ct.  203. 

Rhode  Island. — Horgan  v.  James- 
town (1911)  32  R,  I.  528,  80  Atl.  271. 

Texas.— Chamblee  v.  Tarbox  (1868) 
27  Tex.  189,  84  Am.  Dec,  614;  White 
V.  Jones  (1887)  67. Tex.  638,  4  S.  W. 
161;  McCoy  v.  Pease  (1897)  17  Tex. 
Civ.  App.  303,  42  S.  W.  659;  Maxson  v. 
Jennings  (1898)  19  Tex.  Civ.  App.  700, 
48  S.  W.  781 ;  Wren  v.  Rowland  (1903) 
33  Tex.  Civ.  App.  87,  75  S.  W.  894; 
Sydnor  v.  Texas  Sav.  &  Real  Estate 
Invest.  Asso.  (1906)  42  Tex.  Civ.  App. 
138,  94  S.  W.  451;  Williams  v.  Cessna 
(1906)  43  Tex.  Civ.  App.  315,  95  S. 
W.  1106;  Brewer  v.  Cochran  (1907)  45 
Tex.  Civ.  App.  179,  99  S.  W.  1033; 
Hirsch  v.  Patton  (1908)  49  Tex.  Civ. 
App.  499,  108  S.  W.  1015;  Ryle  v. 
Davidson  (1909)  —  Tex.  Civ.  App.  — , 
116  S.  W.  823;  Ardoin  v.  Cobb  (1911) 
—  Tex.  Civ.  App.  — ,  136  S.  W.  271; 
Stevens  v.  Crosby  (1914)  —  Tex.  Civ. 
App.  — ,  166  S.  W.  62;  Ck>ndit  v.  Gal- 
veston City  Co.  (1916)  —  Tex.  Civ. 
App.  — ,  186  S.  W.  395;  Smith  v.  Hirsch 
(1917)  —  Tex.  Civ.  App.  — ,  197  S.  W. 
754;  Sandmeyer  v.  Dolysi  (1918)  — 
Tex.  Civ.  App.  — ,  203  S.  W.  113. 

yermont,r— Bell  v.  Barron  (1842)  14 
Vt.  807;  Cross  v.  Martin  (1878)  46  Vt. 
14. 

Virginia. — Keppler  v.  Richmond 
(1919)  —  Va.  — ,  98  S.  E.  747. 

West  Virgrinia. — Wilson  v.  Braden 
(1904)  56  W.  Va.  372, 107  Am.  St.  Rep. 
927,  49  S.  E.  409;  Webb  v.  Ritter 
(1906)  60  W.  Va.  193,  54  S.  E.  484. 

England.— Fort  v.  Clarke  (1826)  1 
Russ.  Ch.  601,  38  Eng.  Reprint,  231. 

//.  Reason  of  rule. 

The  rule  appears  to  exist  on  the 
principle  of  necessity,  because  of  the 
impossibility  of  giving  better  evi- 
dence. The  use  of  recitals  in  a  deed 
is  by  way  of  exception  to  the  hearsay 
rule,  and  the  reason  was  stated  in 
Fulkerson  v.  Holmes  (1886)  117  U.  S. 
389,  397,  29  L.  ed.  915,  918,  6  Sup. 
Ct.  Rep.  780,  where  the  court,  in  dis- 
cussing recitals  of  pedigree  in  an  an- 
cient deed,  said:  "The  proof  to  show 
pedigree  forms  a  well-settled  excep- 
tion to  the  rule  which  excludes  hear- 
say evidence.  This  exception  has  been 
recognized  on  the  ground  of  neces- 


sity; for,  as  in  inquiries  respecting 
relationship  or  descent,  facts  must 
often  be  proved  which  occurred  many 
years  before  the  trial,  and  were  known 
to  but  few  persons,  it  is  obvious  that 
the  strict  enforcement  in  such  cases 
of  the  rules  against  hearsay  evidence 
would  frequently  occasion  a  failure  of 
justice." 

In  Foulk  V.  Brown  (1834)  2  Watts 
(Pa.)  214,  the  court  said:  "The  rule 
of  presumption,  when  traced  to  its 
foundation,  is  a  rule  of  convenience 
and  policy,  the  result  of  a  necessary 
regard  to  the  peace  and  security  of  so- 
ciety. No  person  ought  to  be  per- 
mitted to  lie  by  whilst  transactions 
can  be  fairly  investigated  and  justly 
determined,  until  time  has  involved 
them  in  uncertainly  and  obscurity,  and 
then  ask  for  an  inquiry.  Justice  can- 
not be  satisfactorily  done  when  par- 
ties and  witnesses  are  dead,  vouchers 
lost  or  thrown  away,  and  a  new  gene- 
ration has  appeared  on  the  stage  of 
life,  unacquainted  with  the  affairs 
of  a  past  age,  and  often  regardless  of 
them.  Papers  which  our  predecessors 
have  carefully  preserved  are  often 
thrown  aside  or  scattered  as  useless 
by  their  successors." 

The  courts  have,  therefore,  formu- 
lated the  rule  that  at  the  end  of  thirty 
years  it  will  be  presumed  that  the  wit- 
nesses who  could  prove  the  contents 
of  a  deed  are  dead.  "There  must  be 
some  period  when  the  presumption  of 
the  continuance  of  life  ceases,  and  the 
presumption  of  death  supervenes." 
Montgomery  v.  Bevans  (1871)  1  Sawy. 
657,  Fed.  Cas.  No.  9,785. 

III.  Application  of  rule, 
a.  Recital  of  pedigree. 

Recitals  of  pedigree  in  ancient 
deeds  are  admissible  in  evidence  when 
accompanied  by  evidence  of  posses- 
sion thereunder,  or  other  corroborat- 
ing evidence.  Such  recitals  are 
admissible  on  the  theoiy  that,  if  un- 
true, they  would  long  since  have  been 
disproved,  and  that  time  and  posses- 
sion have  raised  the  presumption  of 
this  truth,  admissible  even  against 
strangers. 

United  States.— Stokes  v.  Dawes 
(1826)   4  Mason,  268,  Fed.  Cas.  No. 
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13,477;  Fulkerson  v.  Holmes  (1886) 
117  U.  S.  389,  29  L.  ed.  916.  6  Sup.  Ct. 
Rep.  780;  Deery  v.  Cray  (1867)  5  Wall. 
795,  18  L.  ed.  663. 

Georgia. — Lanier  v.  Hebard  (1905) 
123  Ga.  626,  51  S.  E.  632. 

Hawaii. — Mist  v.  Kapiolani  Estate 
(1901)  13  Haw.  523. 

Kentacky.  —  Mann  v.  Cavanaugh 
(1901)  110  Ky.  776,  62  S.  W.  854. 

Maine.— Little  v.  Palister  (1826)  4 
Me.  209. 

Maryland. — Casey  v.  Inloes  (1844) 
1  Gill,  430,  39  Am.  Dec.  658. 

New  Jersey. — Rollins  v.  Atlantic 
City  R.  Co.  (1905)  78  N.  J.  L.  64,  62 
Atl.  929. 

New  York. — Young  v.  Shulenberg 
(1901)  165  N.  Y.  885,  80  Am.  St.  Rep. 
780,  59  N.  E.  135. 

PennsylTania.  —  Murphy  v.  Loyd 
(1838)  3  Whart.  539;  Bowser  v.  Crav- 
ener  (1867)  56  Pa.  132;  Scharff  v. 
Keener  (1870)  64  Pa.  876;  Carter  v. 
Tinicum  Fishing  Co.  (1875)  77  Pa. 
810;  Sitter  V.  Gehr  (1884)  105  Pa.  577, 
61  Am.  Rep.  207;  Jackson  v.  Gunton 
(1904)  26  Pa.  Super.  Ct.  203. 

Texas.— McCkjy  v.  Pease  (1897)  17 
Tex.  Civ,  App,  303,  42  S.  W,  659; 
Maxson  v.  Jennings  (1898)  19  Tex. 
Civ.  App.  700,  48  S.  W.  785;  Wren  v. 
Rowland  (1903)  83  Tex.  Civ.  App.  87, 
75  S.  W.  894;  Ardoin  v.  Cobb  (1911) 
—  Tex.  Civ.  App.  — ,  136  S.  W.  271. 

VerniOTitr-Bell  v.  Barron  (1842)  14 
Vt.  307. 

West  Virginia.- Wilson    v.    Braden 
(1904)  66  W.  Va.  372, 107  Am.  St.  Rep. 
927, 49  S.  E.  409 ;  Webb  v,  Ritter  (1906) 
60  W.  Va,  193,  54  S,  E,  484. 

England.— Fort  v.  Clarke  (1826)  1 
Russ.  Ch.  601;  38  Eng.  Reprint,  231. 

In  Stokes  v.  Dawes  (Fed.)  supra, 
it  appeared  that  the  title  to  certain 
lands  had  passed  to  the  plaintiff  by  a 
grant  of  the  legislature.  The  defend- 
ant claimed  the  land  through  an  office 
copy  of  a  deed  whereby  the  land  was 
devised  to  defendant's  grandfather. 
Some  years  prior  to  the  institution  of 
the  action  the  property  had  escheated 
to  the  state  by  reason  of  one  Rebecca 
Stokes  having  died  without  lawful 
heirs.  It  was  by  reason  of  this  escheat 
that  the  property  was  granted  by  the 
state  to  fihe  plaintUt.    The  deed  pro- 


duced by  the  defendant  was  executed 
by  the  alleged  son  of  Rebecca  Stokes, 
and  contained  a  recital  that  the  real 
estate  was  that  of  "his  grandfather 
Benjamin  Stokes,  or  his  mother  Re- 
becca .'  ':okes."  It  was  held  that  the 
copy  of  the  deed  was  admissible,  and' 
the  fact  of  heirship,  stated  in  the  deed, 
was  presumptive  proof  of  the  fact, 
since  possession  in  conformity  with 
the  deed  had  continued  for  a  period 
of  thirty  years. 

In  Fulkerson  v.  Holmes  (1886)  117 
U.  S.  389,  29  L.  ed.  915,  6  Sup.  Ct.  Rep. 
780,  an  action  of  ejectment,  the  plain- 
tiff to  prove  his  title  offered  in  evi- 
dence a  deed  for  the  premises  in 
question,  from  one  Young  to  Holmes. 
•This  deed  recited  the  grant  of  the 
premises  from  the  commonwealth,  the 
death  intestate  of  the  former  owner 
of  the  lands,  and  that  the  present 
grantor  was  his  only  son  and  heir. 
The  defendant  requested  the  court  to 
instruct  the  jury  that  the  recital  was 
not  evidence  against  him.  The  request 
was  refused  on  the  ground  that  it  was 
a  question  for  the  jury  as  to  whether 
or  not  they  believed  the  fact  that  the 
grantor  was  the  only  son  or  heir.  It 
was  held  that  the  recitals  in  the  deed 
were  admissible  in  evidence  after  the 
lapse  of  sixty  years  to  prove  the  facts 
recited. 

In  Deery  v.  Cray  (1867)  5  Wall. 
(U.  S.)  795,  18  L.  ed.  658,  an  action 
was  brought  to  recover  a  certain  tract 
of  land,  and  the  plaintiff  claimed  title 
through  one  Chew,  her  grandfather. 
On  the  trial  a  deed  was  offered  pur- 
porting to  be  made  to  Chew  by  the 
executors  of  the  estate  of  one  Brent, 
and  the  instrument  recited  that  the 
deceased,  by  his  last  will  and  testa- 
ment, authorized  the  grantees  to  sell 
and  dispose  of  the  real  property 
named,  and  that  one  of  them  was  also 
the  heir  at  law  of  the  testator,  and 
also  conveyed  in  that  capacity.  The 
deed  was  rejected,  since  no  evidence 
was  offered  as  to  the  existence  of  the 
will  nor  of  the  heirship  of  Brent,  the 
grantor.  It  was  held  that  the  deed 
should  have  been  admitted,  since  no 
other  proof  was  needed  than  the  re- 
cital in  the  deed,  which  had  been  in 
existence  nearly  sixty  years. 
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In  Lanier  v.  Hebard  (1906)  128  Ga. 
626,  61  S.  E.  632,  it  was  sought  to 
prove  title  in  certain  lands  by  a  recital 
in  a  deed,  which  was  made  by  the  al- 
leged heirs  of  the  deceased  owner 
through  a  power  of  attorney.  The 
recitals  in  the  deed  were  as  follows: 
"Said  premises  having  formerly  be- 
longed to  the  estate  of  Benjamin  G. 
Barker,  deceased,  and  are  herewith 
conveyed  and  intended  to  be  conveyed 
by  the  said  William  B.  Van  Benschot- 
en  in  his  own  right  and  by  several 
powers  of  attorney  dated  November 
6th,  1871,  and  8th  of  December,  1871, 
so  far  as  the  rights  of  other  heirs  and 
representatives  of  said  Benjamin  G. 
Barker  are  or  may  be  concerned."  It 
was  held  that  these  recitals  were  in- 
sufficient, because  there  was  no  direct 
and  explicit  statement  that  the  makers 
of  the  deed  were  heirs  at  law  of  Ben- 
jamin G.  Barker,  and  the  other  heirs, 
if  any,  are  not  stated. 

In  Mist  v.  Kapiolani  Estate  (1901) 
13  Haw.  628,  it  appeared  that  the 
plaintiff  was  the  grantee  of  Mikasobe, 
who  was  grantee  of  one  Nakapuahi, 
who,  it  was  alleged,  was  the  brother 
and  only  heir  of  the  patentee  of  the 
land  in  dispute,  Nuuanu.  The  deed 
from  Nakapuahi  to  Mikasobe  was  put 
in  evidence  to  prove  the  relationship 
between  Nakapuahi  and  Nuuanu.  It 
recited  that  the  deed  was  "issued  in 
ike  name  of  Nuuanu,  my  younger 
brother,  and  I  am  the  only  remaining 
relative  living."  The  court  held  that 
the  deed  was  properly  admitted. 

In  Mann  v.  Cavanaugh  (1901)  110 
Ky.  776,  62  S.  W.  854,  the  plaintiffs 
claimed  title  to  the  property  in  ques- 
tion under  a  patent  from  the  common- 
wealth to  one  John  Crittenden.  The 
plaintiffs  are  the  sole  heirs  of  one 
Mann  who  took  the  property  as  devisee 
in  his  father's  will.  The  father  ac- 
quired his  title  under  a  deed  executed 
by  one  Raily,  who  acted  as  attorney 
in  fact  for  the  heirs  at  law  of  John 
Crittenden  the  patentee.  The  deed 
given  by  Raily  contained  a  recital  of 
the  death  of  the  patentee,  and  of  the 
fact  that  the  persons  executing  the 
power  of  attorney  were  the  heirs  and 
representatives  of  the  deceased.  It 
was   held  that,  almost  eighty  years 


having  elapsed  since  the  making  of 
the  deed  in  question,  the  recitals  as  to 
the  death  of  the  patentee  and  other 
facts  would  be  admitted  with  addition- 
al proof. 

In  Little  v.  Palister  (1826)  4  Me. 
209,  an  action  was  brought  for  tres- 
pass, the  plaintiff  claiming  his  title 
from  the  heirs  of  one  Fairweather. 
No  conveyance  was  shown  from  Fair- 
weather,  but  deeds  made  in  1779  and 
1780  contained  recitals  that  the  gran- 
tees were  the  daughters  of  Fairweath- 
er. The  deeds  referred  to  were 
executed  forty-five  years  before  the 
commencement  of  this  action.  It  was 
held  that  the  recitals  were  evidence  of 
pedigree,  and  admissible  as  such. 

In  Casey  v.  Inloes  (1844)  1  Gill 
(Md.)  430,  39  Am.  Dec.  658,  an  action 
of  ejectment  was  brought,  and  the 
plaintiff,  as  part  of  his  chain  of  title, 
introduced  in  evidence  a  deed  made  in 
1756  and  which  contained  the  follow- 
ing recital:  "And  whereas  I  am  eldest 
son  and  heir  at  law  of  the  said  Thomas 
Sheridine,  deceased,  for  which  reason 
the  said  Thomas  Sligh  is  desirous  of 
having  conveyed  to  him  my  right  or 
claim  which  I  may  have  to  the  said 
300  acres  of  land,  so  as  aforesaid  con- 
veyed, now  know  ye  that  I,  Thomas 
Sheridine,  sob  and  heir  of  the  afore- 
said Thomas  Sheridine,  deceased,  for 
and  in  consideration  of  the  sum  of  £50 
sterling  money,  by  the  said  Thomas 
Sligh  to  me  in  hand  paid,  have  re- 
mised, released,  and  forever  quitclaim 
unto  him  the  said  Thomas  Sligh.  his 
heirs  and  assigns  forever,  all  that  the 
aforesaid  300  acres  of  land."  It  was 
held  that  this  deed,  being  over  eighty 
years  old,  was  properly  admitted  in 
evidence  to  prove  the  recitals  con- 
tained therein. 

In  Rollins  v.  Atlantic  City  R.  Co. 
(1905)  78  N.  J.  L.  64,  62  Atl.  929.  the 
property  in  question  was  granted  to 
one  Rollins,  whose  heirs  were  sued  by 
the  tenants  in  common,  Joseph  Ball 
and  Samuel  Richards.  Ball  claimed 
title  through  a  deed  from  one  Condit, 
and  the  deed  to  him  contained  a  re- 
cital that  the  gruitor  "was  the  issue 
and  heir  at  law"  of  the  deceased  own- 
er. The  interest  v^ich  Ball  owned  in 
common  with  Richards  was  claimed  to 
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have  passed  to  Biohards  by  a  deed  ex- 
ecuted by  one  Sarah  Hastings,  and 
her  kinship  to  Ball  was  evidenced  bjr 
a  recital  in  that  deed  to  the  effect  tfailt 
she  was  formerly  Sarah  Rieharda»  and 
the  sister  of  Maiy  Ball,  wlio  was  the 
mother  of  Joseph  Ball,  deceased.  The 
defendant  claimed  that  the  recitals  in 
these  ancittit  deeds  were  not  evidence 
as  t«  tine  plaintiff's  title,  l^e  eoart, 
after  observing  that  there  had  not 
been  actual  pesseasion  by  the  grantees 
of  the  proper^,  because  the  property 
was  timberland  and  did  not  call  for 
the  exercise  of  posaessoiy  acts,  said: 
"The  deeds,  howev«r,  in  which  the  re* 
citals  occur,  have  been  on  record  for 
eighty  years.  For  eigh^  yters,  as  far 
as  aiq;>earg,  no  other  persons  claiming 
the  interesta  of  Ashbridge  and  Joseph 
Ball  have  set  up  any  rights  in  this 
property.  There  seem  to  have  been 
conveyances  made  repeatedly  by  the 
grantees  purporting  to  convey  these 
interests.  Under  these  conditions,  I 
think  tibe  recitals  are  evidence  of  the 
facts  recited.  I  also  think  that,  in  the 
absence  of  anything  to  contradict 
these  facts,  directly  or  inferenfciidly, 
any  number  of  verdicts  against  the 
probative  force  of  these  recitals  would 
be  set  asidei,  and  therefore  the  triid 
justice  was  warranted  in  saying  to  the 
jury  that  the  plaintiff  had  proved 
title." 

In  Young  v.  Shulenberg  (1901)  165 
N.  Y.  385,  80  Am.  St  Bep.  730,  59  N.  E. 
135,  an  action  was  brought  for  tres- 
pass, and  the  defendant  in  hid  answer 
did  not  claim  the  right  to  enter  upon 
the  land,  but  questioned  plaintiff's 
title.  Defendant  asserted  that  there 
was  no  evidence  that  one  Anne  EHice 
and  six  others,^  who  conveyed  in  1817 
a  tract  containing  the  portion  in  con- 
troversy, were  the  widow  and  heirs  at 
law  of  Alexander  Ellice  who  held  the 
title.  The  deed  of  1817  was  introduced 
in  evidence  and  contained  a  recital 
that  Alexander  Ellice 'died  intestate 
and  seised  of  the  premises,  leaving  the 
grantors  as  his  widow  and  heirs  at  law. 
The  court,  after  stating  the  rule  that 
the  recitals  in  the  deed  were  admis- 
sible if  it  appeared  that  the  person 
making' them  was  a  member  of  the 
family*  and  that  he  was  dead,  hiconi- 
6  A.L.R.— 91. 


pietent  or  beyond  the  jurisdiction  of 
the  court,  said:  "We  think  that  the 
facts  stated,  t<^;ether  with  the  further 
fact  that  at  the  time  of  the  trial  eighty 
years  had  elapsed  since  the  acknowl- 
edgment of  the  deed,  were  sufficient  to 
establish,  in  the  absence  of  rebutting 
evidence,  tiiat  Anne  Slice  and  her  co- 
gtantors  were  members  of  the  family, 
and  hence  in  a  position  to  speak  on  the 
subject  of  pedigree." 

In  Murphy  v.  Loyd  (1888)  8  Whart. 
(Pa.)  539,  it  appeared  that  among  the 
original  purchasers  of  land  in  Phil- 
adelphia from  Willicim  Penn  was  one 
George  Green,  under  whom  the  plain- 
tiff claimed  title.  The  plaintiff  offered 
fn  evidence  an  exemplification  of  a 
deed  from  one  Thomas  Green,  which 
contained  the  following  recital :  "The 
said  Thomas  Green,  being  the  only  son 
of  Edmund  Green,  being  the  eldest  son 
of  Benjamin  Green,  he,  the  said  Benja- 
min Green,  being  the  only  son  and  heir 

of  -: Green."    It  was  held  that 

the  deed  was  properly  excluded  from 
evidence,  since  the  only  proof  that 
Thomas  (zreen  was  Ihe  descendant  of 

. Green  was  his  own  recital,  and 

there  was  no  pretense  of  poseession  or 
claim  by  Thomas  Green  as  to  those 
under  whom  he  claimed  prior  to  that 
deed. 

In  Seharff  v.  Keener  (1870)  64  Pa. 
876,  the  plaintiff  claimed  title  to  prem- 
ises through  one  SehoU,  and  offered 
in  evidence  a  deed  dated  April  80th, 
1827,  from  one  Hopp,  and  eontainihg 
the  following  recital  as  to  how  Hopp 
gained  possdssfon:  "Left  to  him  by 
his  grandfather  Johaaaes  Hopp,  laying 
in  .Schuylkill  coUaty,  Pennsylvania, 
sow  occupied  by  widow  Schneider." 
The  evidence  was  rejected.  The  coart 
held  that  the  .rejection  was  error. 

In  Bowser  v.  Cravener  (1867)  66 
Pa.  132,  the  title  to  property  was  in 
controversy,  and  the  plaintiff  claimed 
under  Richard  Freeman,  the  patentee 
of  the  tract.  The  plaintiff  offered  in 
evidence  a  deed  dated  February,  1831, 
from  Simon  Freeman  and  others,  by 
their  attorney  in  fact  to  Anthony  Crav- 
-oier  (plaintiff's  grantor).  This  deed 
recited  that  the  grantors  w^ere  "heirs 
at  law  of  Richard  Freeman,  late  of 
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Washington  City."  The  court  held 
that  the  deed  was  properly  admitted. 
In  Carter  v.  Tinicum  Fishing  Co. 
(1876)  77  Pa.  SIO.  it  appeared  that 
certain  fishing  lands  were  in  dispute, 
the  plaintiff  claiming  the  right 
through  the  will  of  Joseph  Carter. 
The  latter  obtained  title  by  virtue  of 
tluree  deeds  dated  August,  1796,  March, 
^  1797,  and  February,  1806.  Each  of 
these  deeds  contained  recitals  that  the 
grantors  derived  title  under  David 
SanderliB.  Thus  the  deed  of  1806  re- 
cites that  the  grantors  "stand  seised 
in  our  demesne  as  of  fee  and  in  the 
right  to  a  fishing  place  on  Tinicum 
island,  we  being  heirs  of  James  Claz* 
ton,  deceased,  who  was  one  of  the 
heirs  of  the  estate  of  David  Sanderlin, 
deceased,  who  died  intestate,  seised 
of  the  same  in  fee."  The  court  held 
that  these  recitals  were  admissible  in 
evidence  to  prove  the  plaintiffs  chain 
of  title. 

In  Sitler  v.  Gehr  (1884)  105  Pa.  677, 
51  Am.  Rep.  207,  it  appeared  that  one 
Kitty  Geehr  had  died  seised  of  the 
property  in  question,  and  it  had 
passed  to  the  defendants  in  this  action 
as  her  nearest  relatives.  The  plaintiff 
brought  this  action  of  ejectment  to 
recover  one  third  of  the  property, 
elaiming  to  be  a  distant  relative  of  the 
deceased  Kitty  Geehr.  The  defendant 
ofliered  in  evidence  several  deeds  con- 
taining recitals  tending  to  disprove 
plaintiff's  relation  to  the  deceased 
owner.  The  trial  court  refused  to  ad- 
mit this  evidence,  and  it  was  held  that 
this  ruling  was  correct,  the  court  say- 
ing: "The  object  of  the  offers,  as  I 
understand  them,  was  to  show  the 
pedigree  of  the  plaintiff's  family,  and 
that  he  was  not  connected  with  the 
Geehr  fami^  of  Bcrics  counl^.  They 
show  recitals  in  wills,  deeds,  mort- 
gages, etc.  There  are  also  copies  of 
assoraments  and  other  papers.  They 
are,  periiaps,  the  equivalent  of  the 
declarations  of  deceased  persons,  but 
there  is  notbiiig  to  connect  them,  or 
either  of  them,  with  the  Baltzer  Gehr 
who  is  the  plaintiff  in  this  suit,  or 
with  the  Berks  eonnty  family  of  Geehr. 
Hence  the  objections  made  by  the  de- 
fendants to  the  admission  of  the  dec- 
larations of  Anna  Maria  Crehr  and 


John  Gehr,  and  which  have  already 
been  considered,  apply  with  far  great- 
er force  to  these  papers.  Regarding 
them  as  declarations,  the  declarants 
are  not  shown  aliunde  to  belong  to 
either  branch  of  the  family.  We  are 
of  opinion  that  these  records  were 
properly  excluded." 

In  Jackson  v.  Gunton  (1904)  26  Pa. 
Super.  Ot.  208,  an  action  of  trespass, 
it  appeared  that  the  patentee  of  the 
land  liad  executed  a  declaration  of  a 
trust  to  the  effect  that  he  held  the  title 
for  three  persons  named.  The  deed 
was  offered  in  evidence  to  show  a  re- 
cital contained  therein  that  Joseph 
Fox,  the  grantor,  was  "the  eldest  sen 
and  Jieir  at  law  of  him  and  said  Sam- 
uel M.  Fox,  deceased,"  the  patentee  of 
the  tract  The  court  held  that  the 
deed  was  properly  admitted  in  evi- 
dence. 

In  McCoy  v.  Pease  (1897)  17  Tex. 
Civ.  App.  SOS,  42  S.  W.  659,  it  appeared 
that  the  plaintiff  claimed  his  title  un- 
der one  Bridges,  and  introduced  in 
evidence  an  instrument  dated  in  May, 
1844,  and  executed  by  R.  0.  Beene  and 
thirteen  other  parties,  in  which  they 
designate  thonselves  as  heirs  of  James 
Bridges,  deceased,  which  conveys  to 
William  Johnston  all  "their  right,  title, 
and  interest  in  «ne  league  and  labor 
of  land,  it  being  the  headright  of 
James  Bridges,  deceased."  The  court 
held  that  the  instrument  was  improp- 
erly admitted,  and  said:  "A  recital 
by  a  grantor  in  a  deed  which  is  over 
thirty  yiears  old  that  he  is  an  heir  of 
a  prior  owner  of  the.property  conveyed 
has  no  relation  to  his  power  to  make 
it,  but  is  an  assertion  of  his  title  by 
virtue  of  heirship  to  the  estate  of  the 
deceased  owner,  and  can  be  no  more 
evidence  of  the  truth  of  the  assertion 
tiiirty  years  after  the  statement  was 
made  than  it  was  on  the  day  the  in- 
strument was  executed.  The  fact  of 
heirship  is  ordinarily  susceptible  of 
proof,  and  the*  bare  statement  of  him 
in  whose  interest  it  is  made  should  not 
be  taken  as  evidence  of  its  truth 
against  anyone,  without  he  is  a  party 
or  privy  to  the  instrument  in  which  it 
is  contained." 

In  Maxson  v.  Jennings  (1898)  19 
Tex.  Civ.  App.  700,  48  S.  W.  786,  an 
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action  was  brought  for  tresp«sa  to  tty 
the  title  to  certain  profierty.     The 
plaintiff  in  proving  his  chain  of  title 
offered  in  evidence  a  deed  which  re- 
cited that  the  grantor  was  cmneyiatt 
as  administrator  of  the  estate  of  the 
owner  of  the  propert]^,  and  "further 
stipulating  that  as  one  of  the  heirs  of 
said  Robert  he  assentB  to  said  decree, 
and  that  he  is  fully  authorized  by  the 
othw  heirs  of  the  said  Robert  to  ex- 
press their  assent  to  the  same,  which 
consent  he  hereby  for  said  other  heirs 
expresses."    The  oourt,  hiding  that 
the  deed  had  been  proporly  adtnittcd 
in  evidence,  said:     "The  deed  firom 
Henry  Levcbhagen  raoites  him  to  be 
one  of  the  heirs  and  to  possess  poww 
from  tile  others  to  convoy  their  title. 
There  is  no  evidence  <nttside  these 
papers  showing  who  were  the  heirs 
of  the  decedent,  and  ordinarily  a  reca* 
tation  of  the  fact  in  such  a  deed  would 
not  be  evidence  of  heirship,  against 
anyone  except  parties'  theretb ;  bat  the 
lapse  of  time,  coupled  witin '  acts  of 
ownership  on  one  side  and  the  noaas* 
sertion  of  any  opposing  elaim  en  fhe 
ether,  authorizes  titecontt  toi  presatai4 
and  find  as  a  fact  not  only  the  fact  «f 
heirship  recited,  but  cmnpetent  power 
in  the  graator  from  the  otber'heirs." 
In  Wren  ▼.  Howtexid .  (1963)  88  Tex. 
Civ.  App.  87i  75  &  W.  894,  it  appeared 
tlwt  one  of  the  deeds  ia  the  plaintiff^ 
ehain  of  title  contained  the  fdllowing 
j^eeltal:    "I  declare  that  I  am  the  son 
of  David  Wilson,  deceased,  and  except 
my  mother,  Ophelia  P.  Wilson,  or  Tal> 
bet,  I  am  the  only  hete"    This  was  a 
dispated  queeticm  on  .the  trial,  the  de* 
fendant   asserting   that   the   graatM: 
makinir  the  recital  as  set  forth  was 
not  the  son  of  David  Wilson.   The.  deed 
was  held  to  be  admissible  to  prove  the 
recital  as  to  pedigrea 
.    In  Ardoin  v.  Cobb  (1911)  —  .Tex. 
CHv.  App.  — ,  186  S.  W.  271,  the  plain- 
tiff proved  that  the   land   had   been 
patented  to  one  Stanley,  and  that  he 
had  sold  to  Thomas  Huling.    No  con- 
veyance was  shown  in  plaintiff's  chain 
of  title  from  Huling,  but  a  deed  was 
offered  in  evidence  made  by  Elisabeth 
Hnlinsr,  And  reciting  that  she  was  the 
"surviving  widow  of  Thomas  B.  Rul- 
ing deceased,  late  of  Lampasas."    The 


deed  alstf  contadned  a  recital  that  an 
inventory  and  appraisement  had  be^ 
filed,  and  a  release  by  the  other  h'dirs 
of  Thomas  B.  Huling.  It  was  held 
that  the  deed  was  piropedy  admitted  in 
evidence. 

In  BeU  V.  Barron  (1842)  14  Vt  807; 
the  plaintiff,  to  prove  his  title,  intro- 
duced tiie  orii^aal  charter  of  the  town 
and  mesne  eonveyances  to  one  William 
Smith.  No  eonveyanee  iA  shown  from 
l&iith,  but  a  deed  was  introduced 
which  reoited  that  the  grantors  were 
the  widow  and  heira  of  Smith  and  teun 
veyed  the  property  to  plainttfPs  intes- 
tate. The  court'  held  that  ..this  deed 
wM  properly  admitted  in  evidence. 

In  Wilson  v.  Braded  (1904)  56  W. 
Ya.  872,  107  Am.  St.  Rep.  927,  49  &  E: 
409,  it  was  held  that  redtals  in  a  deed 
that  the  grantors  were  the  widow  and 
the  sole  haress  of  the  deceased  were 
ptoperly  admitted  in  evidence.  It  ap- 
peased that  pSaintifFe  thaim.  ot  title 
was  eemplete  trom  Hie  cehiinonwealth 
ef'  Virt^nia,  except  tihat  the  property 
had  been  eeaveycd  to  one  Kemble,  and 
ttoeonv^tanee  was  recorded  from  him, 
tint  the  next  in  tiie  ehain  of  tide  was 
fagr  his  widow  and  daughter.-  Hhe  oourt 
saidt  'fSachis  not  tiie  law^as  to  an- 
eient^rdeeda,  upwhrds  of  tfairtgr  jrieanrs 
old,  whetfrvosaession  haa  been  contin* 
nous^  held  thferounder.  .  .>  .  This 
is  on  the  theory  that,  if  the  reoitala 
were  untrue,  they  would  have  long 
since  been  dispvovedv  and .  time  and 
possession  have  raised  Ahe  pzesiimpr 
tion  of.  their  truikh,  adndssiblB -eveil 
against  etrangcrs.  AnniKeihble^s  4eed 
under  the  ciroumstanees  eoidd-only  he 
admitted  .as  convejranpeof  her^dvwer 
Snterest  ia  thcf  faund,  bdtiit  #b8'  good 
for  the  purpose,  althoas^  it  reeMed 
therein  another  deed  not '  preduced, 
which  might  have  coqydyed  to  her 
some  other  inlierest.  Deeiy  v.  Cray 
(1867)  5  Wall.  (U.  S.)  795,  18  L.  ed. 
653.  Mary  p.  Summera'iii  deed  con- 
veyed her  interest,  in  the  land  as  the 
sple  heir  of  her  father  Robert  J.  Kem- 
ble, deceased,  and  thereby  the  Kemble 
link  in  the  title  is  made  complete. 
These  being  the  only  objection^  to 
plaintiff's  chain  of  title,  and  they  be- 
ing without  foundation,  we  must  hold 
it  good." 
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In  Webb  v.  Ritter  (1906)  80  W.  V«. 
19S,  54  S.'E.  484,  the  plaintiff  objected 
to  the  admission  of  a  deed  which  re- 
cited that  thie  grantors  were  the  widow 
and  dnijr:  child  of  the  record  owner  of 
the  property.  The  objection  was  that 
this  was  the  only  evidence  given  of 
the  heirship  of  the  two  grantors. 
Another  deed  admitted  in  evidence 
and  objected  to  was  one  "executed  by 
one  George  Brown  in  1848,  to  iai>> 
afoeth,  Anne,  and  Henry  Gramond. 
The  deed  contained  the  following  re- 
cital: "And  the  said  William  Cram- 
end  having  dieparted  this  life  since 
making  said  payment,  leaving  three 
children  surviving  him,  nftmelyv  Eliz- 
abeth Ghimond,  Anne  Cramond,  and 
Henry  Cramoad,  who  are  his  hdrs  at 
law."  The  court  held  that  these  deeds 
irere  properly  admitted  to  prove  ped- 
igree.'- 

In  Fort  T.  Clarke  (1826)  1  Ross.  Ch. 
001,  38  Eng.  Reprint^  281,  it  appeared 
that  the  title  to  the  property  was  in 
one  John  Gormick  in  1798,  and.  on  his 
death  the  land  was  conveyed  by  two 
persons  claiming  to  b«  his  daui^tera, 
and  they  embodied  such  a  -recital  in 
the  deed  or  conveyance  to  <me  Buck- 
wood.  The  court  held  tltat  these  re- 
citals v^re  not  evidence  of  pedigree 
t»  'against  strangers  to  tfaetitlef  and 
said:  "If  evidence  had  been  given  that 
possession  had  followed  and  accom- 
panied the  pedigree;  if,  between  1747 
and  1793,  a  possession  had  been  shown 
passing  :from  parent  to  child  aader 
the  entail  created  in  1T32,  that  enjoy* 
nient  would  have  beoi  a  strong  eir- 
eamMance  to  prove  that  tiie  persons 
named  in  the  pedigree  did,  in  fact, 
fill  the  characters  which  it  was:  in  1798 
alleged  that  they  did  ftli." 

B.  Heottal  ttf  eonttderation. 
Where  the  question  arises  as  to  the 
payment  of  consideration,  the  courts 
have  uniformly  held  that  an  ancient 
deed  may  be  introduced  in  evidence 
as  proof  of  facts  therein  recited  which 
tend  to  prove  that  a  valuable  con- 
sideration was  or  was  not  given. 
Strong  V.  Whybark  (T907)  204  Mo. 
841,  12  I.iIt.A.(N.S.)  240,  120  Am.  St. 
Rep.  710,  102  S*  W.  968;  Anderson  v. 
Cole  (1911)  234  Mo;  1,  136  S.  W.  395; 
Chamblee  v.  Tarboz   (1863)   27  Tex. 


139,  84  Am  Dec.  614;  Smith  v.  Hirsch 
(1917)  —  Tex.  Civ.  A^jp.  — ,  197  S.  W. 
764. 

In  Strong  v.  Whybark  (Me.)  supra, 
an  action  to  quiet  title  was  brought, 
and  the  plaintiff  claimed  title  through 
mesne  conveyances  from  one  Jose- 
phine Hayden,  who  bad  received  • 
quitclaim  deed  to-  the  prop«i;y  from 
one  S.  Hayden  in  Augast,  1868,  "ia 
consideration  of  natural  love  and  af- 
fection and  $5  to  him  in  hand  paid  by 
the  party  of  the  second  part,  the  re- 
oeitA  of  which  is  hereby  acknowl- 
edged." The  title  of  defendant  was 
claimed  tiirough  conveyances  from  one 
William  A.  Moare,  who  had  derived 
title  from  the  same  grantor  as  Jose- 
phine Hayden  bgr  a  warranty  deed  for 
a  recited  consideration  of  $640,  given 
in  -March,  1861.  The  deed  of  the 
plaintiff's  predeceisor  In  title  was  ro- 
Mrded  in  1868,  and  the  «ne  of  tlie 
defendant's  predecessor  in  1874.  It 
was  held  that  the  recital  of  eonsiderft- 
tion  in  the  decid  of  Josephine  Hayden 
was  adndssibie  in  evidenee. 

In  Anderten  v.  Cole  (1911)  284  Moi. 
1, 186  S.  W.  99ii,  an  action  for  ejectment 
Was  brought,  the  plaintiff  claiming 
through  a  deed  exeduted  in  January, 
1878,  ii4iich  recited  a  consideration  of 
18)000  in.  hand  paid.  The  deed  was 
recorded  Mar^,  1878.  '  The  defendant 
deduced  title  through  mesne  convey- 
ances from  one  Alexander,  and  his 
deed  was  given  in '  September,  1878» 
and  recorded  in  May,  1879.  The  com- 
mon source  of  title  was  one  Laca. 
The  plaintiff  offered  in  evidence  tlM 
deed  of  January,  1878,  reciting  a  con- 
sideration. It  was  held  that  thtt 
conveyance  of  1878,  being  an  andent 
deed,  was  admisisible  in  evidence  te 
prove  the  recitals  as  to  considerations. 

In  Chamblee  v.  Tarbox  (1863)  87 
Tex.  189,  84  Am.  Dec.  614,  it  appeared 
that  plaintiff  derived  his  title  through 
one  of  the  defendants  by  virtue  of  m 
sheriff's  sale  under  execution  to  one 
Lyle,  and  through  mesne  conveyances 
to  the  plaintiff.  Lyle  conveyed  to  one 
Lyman  Tarbbx  in  1844,  and  the  latter, 
in  1848,  conveyed  the  premises  to  Jane 
Carroll,  reciting  as  a  consideration 
their  approaching  marriage.  The  re- 
maining link  in  the  plaintiff's  chain  of 
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title  was  a  deed  fmnn  Lyman  Tarboz 
and  wife,  Jane  Tarfoox,  to  plaintiff. 
Plaintiff  offered  ia  Evidence  th«  deed 
of  1848,  redtins  Tarbox's  approaehinff 
marriage  to  Jane  Carroll,  to  prove  that 
Jane  Carroll  and  Jane  Tarbox  were 
the  same  person,  thas  completing 
plaintiff's  chain  of  title.  It  was  held 
that  the  deed  Was  admissible  in  evi- 
dence, the  court  saying:  "Recitals  in 
deeds  are  ordinarily  said  to  be  evi- 
dence only  against  parties  and  privies ; 
but  when  the  recital  is  of  a  matter  of 
pedigree,  which  includes  the  facts  of 
birth,  marriage,  and  death,  it  niay  be 
used  as  original  evidence,  even  against 

In  Smith  v.  Hirsch  (1917)  —  Tex. 
Civ.  App.  — >  197  8.  W.  764,  a  suit  was 
brought  to  cancel  a  deed  made  by  the 
plaintiff's  intestate.  The  deed  in  ques- 
tion recited  a  consideration  of  $6,  and 
quitclaimed  the  property.  To  show  a 
valuable  consideralaon,  thas  ov«reomi- 
ing  the  presumption  of  fraud,  the  de- 
fendants offered  in  evidence  a  deed 
which  recited  a  consideration  of  |6Q0^ 
and  the  receipt  of  the  same.  The  court 
held  that  this  deed  was  properly  adr 
mitted. 

e.  BeoUta  of  aotwee  of  tUte. 

The  recitals  in  an  ancient  deed  re- 
lating to  the  person  or  persons  from 
whom  title  was  derived  are  admissible 
in  evidence,  but  only  in  connection 
with  other  proof  of  a  long-continued 
and  undisputed  possession,  in  accord- 
ance with  the  right  or  title  claimed. 

Connecticut. — McMahon  v.  Stratford 
a910)  83  Conn.  886,  76  Atl.  983. 

Maine.— Chandler  v.  Wilson  (1886) 
77  Me.  76.    ■        • 

Michigan.— Norris  v.  Hall  (1900) 
124  Mich,.170,  82  N.  W.  882. 

New  Jersey. — Havens  v.  Sea  Shore 
Land  Co.  (1890)  47  N.  J.  Eq.  365,  20 
Atl.  497. 

New  York. — Jackson  ex  dem.  Schuy- 
ler V.  Russell  (1830)  4  Wend.  643; 
Sehermerhom  v.  Negus  (1842)  2  Hill, 
886. 

F'ennsylvania. — Garwood  v.  Dennis 
(1811)  4  Binn.  814;  James  v.  Letzler 
(1844)  8  Watts  &  S.  192. 

Texas.— Sydnor  v.  Texas  Sav.  &  Real 
Estate  Invest.  Asso.   (1906)   42  Tex.. 
Civ.  App.  188,  94  S.  W.  451;  Bi^wer  v. 


Cochran  (1907)  45  Tex.  Civ.  App.  179, 
99  S.  W.  1033;  Hirsch  v.  Patton  (1908) 
49  Tex.  Civ.  App.  499,  108  S.  W.  1015; 
Ryle  V.  Davidson  (1909)  —  Tex.  Civ. 
App.  — ,  116  S.  W.  823. 

Vennimt, — Crpss  v.  Martin  (1873) 
46  Vt  14. 

In  McMahon  v.  Stratford  (Conn.) 
isupra,  an  action  was  brought  to  quiet 
the  title  to  certain  lands  situate  in  the 
defendant  town.  The  plaintiff  claimed 
through  a  series  of  conveyances  be- 
ginning in  1741.  Conveyances  ap- 
peared in  the  proper  form  from  that 
date  to  1800,  when  the  land  was  con- 
veyed to  one  Eli  Tongue.  :  No  convey- 
ance from  Tongue  appeared  on  record, 
but  in  1835  the  land  was  granted  by 
one  Afford  to  one  Timothy  Bisley,  and 
that  deed  contained  a  recital  that  the 
conveyance  was  "property*  that  I  par- 
chased  of  Eli  Tongue,  who  purchased 
the  same  from  Janes  McKinsie."  The 
court  held  that  the  deed  from  Afford 
to  Risley  was  properly  admitted  in  evi- 
dence to  prove  the  recital. 

In  Chandler  v.  Wilson  (Me.)  supra. 
It  appeared  that  the  legislature  had 
passed  a  statute  providing  for  the 
grant  of  lands  to  veterans  of  the  Rev- 
olution, or  their  representatives.  The 
plaintiffs  claimed  under  a  grant  made 
by  the  land  conunissioner  to.ao  as- 
signee of  a  soldier's  claim.  :The  only 
evidence  of  this  assignment  was  a  re- 
cital in  the  -  deed  made  by  the  land 
commissioner.  It  was  held  that  this 
evidence  was  admissible,  as  nearly 
fifty  years  had  elapsed  since  the  deed 
was  made,  and  the  evidence'  was  of- 
fered against  a  stranger,  who  claimed 
under  neither  the  soldier  nor  th*  com- 
monwealth. 

In  Norris  V.  Hall  (1900)  124  Mich. 
170,  82  N,  W.  832,  it  appeared  that  the 
plaintiff  claimed  titfe  from  the  govern- 
ment, and  brought  ejectment  against 
the  defendant,  who  claimed  title  by 
certain  tax  deeds  and  adverse  posses- 
sion thereunder.  The  plaintiff,  in 
proving  his  title,  showed  conveyances 
through  several  parties  to  five  joint 
tenants.  Four  of  these  joint  tenants 
conveyed  to  plaintiff's  grantor,  and  tn 
the  deed  recited  the  death  of  Sterne, 
the  fifth  trustee.  It  was  held  that  the 
deed  was  properly  offered  in  evidence 
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to  prove  the  death  of  Sterne,  siase  it 
was  an  ancient  document. 

In  Havens  v.  Sea  Shoro'  Land  Go. 
(1890)  47  N.  J.  Eq.  365,  20  Atl.  497,  a 
suit  for  partition  wa»  brought,  the 
complainants  asserting  title  to  the  un- 
divided half  of  the  property,  and  the 
defendants  asserting  title  to  the  entire 
tract.  Both  parties  claimed  under  one 
David  Curtis,  and  the  defendant  traced 
his  title  through  a  devise  in  the  will 
of  Curtis  to  his  grandson,  John  Curtis. 
The  defendant  alleged  that  the  dev- 
isee, John  Curtis,  conveyed  to  one 
Lawrence,  and  to  prove  this  allegation 
introduced  in  evidence  a  deed  made  in 
1790  by  Lawrence,  conveying  the  prop- 
erty to  James  Price.  This  deed  con- 
tained the  following  recital  after 
describing  the  land  as  that  part  of 
Squan  beach  "which  I  bought  of  John 
Curtis,  which  was  left  to  him  by  His 
father  David  Curtis,  deceased,  which 
he  bought  of  Elisha  Lawrence,  deed 
bearing  date  July  9th,  1770."  It  was 
held  that  this  recital  in  a  deed  100 
years  old  was  admissible  in  evidence 
to  prove  the  existence  of  the  prior 
deed. 

In  Jackson  ex  dem.  Schuyler  v.  Rus- 
sell (1880)  4  Wend.  (N.  Y.)  648,  it 
appeared  that  two  tracts  of  land  had, 
in  1784,  been  granted  "»  one  William 
Cosby,  sheriff  of  Amboy.  In  1735,  this 
land  was  devised  by  will  by  one  Wil- 
liam Cosby,  governor  of  New  York. 
The  defendant  in  an  action  of  eject- 
ment claimed  that  these  two  William 
Cosbys  were  different  persons,  and  no 
conveyance  from  the  former  to  the 
latter  was  shown.  The  plaintiff  intro- 
duced in  evidence  a  deed  made  in 
1762,  which  contained  a  recital  of  the 
grant  to  William  Cosby,  sheriff  of  Am- 
boy, and  a  devise  from  him  to  William 
Cosby,  governor  o'f  New  York.  It  was 
held  that  the  recitals  in  the  ancient 
deeds  were  admissible  to  prove  the 
facts  in  question. 

In  Schermerhorn  v.  Negus  (1848)  2 
Hill  (N.  Y.)  836.  the  plaintiff  in  an 
action  of  ejectment  claimed  title  as 
one  of  the  devisees  of  Schermerhorn. 
The  plaintiff  offered  in  evidence  a  deed 
from  one  Lefferts  to  Schermerhorn, 
which  recited  that,  pursuant  to  an  act 
of   the    colonial    legislature,    certain 


commisaioners  had.  made  partition  of 
a  certain  tract  of  land,  and  that  they 
hadset  ftside  two  parcels  to  defray  the 
expenaes  of  the  partition  and  sold 
these  parcels  of  land  to  Lefferts  and 
another.  The  evidence  showed  that 
no  part  of  these  lots  had  ever  been 
possessed  by  any  of  the  owners,  their 
grantees,  or  those  claiming  under 
them.  It  was  held  that  the  recitals  in 
the  deeds  were  not  admissible,  where 
there  had  been  no  occupation  of  the 
land. 

In  (rarwood  v.  Dennis  (1811)  4  Binn 
(Pa.)  814,  it  appeared  that  defendant 
claizaed  title  to  the  property  in  ques- 
tion under  the  will  of  Richard  Dennis 
his  father.  Rie^ard  Dennis's  wife, 
Hannah,  derived  title  under  the  will  of 
her  father,  but  defendant  aUeged  that 
in  January,  1761,  Hannah  Dennis  had 
conveyed  all  of  her  interest  in  the 
property  to  one  Carpenter,  who  the 
next  day  had  reconveyed  to  Richard 
Dennis,  her  husband.  To  prove  thia 
allegation  the  defendant  offered  in  evi- 
dence a  deed  dated  in  June,  1764,  and 
made  by  Richard  Dennis  and  his  sec- 
ond wife,  Mary,  which  recited  that 
Richard  Dennis  and  Hannah  his  wife 
had  conveyed  all  her  share  under  the 
will  of  her  father,  John  Coates,  to 
Thomas  Carpenter,  who  had  recon- 
veyed to  Richard  Dennis.  This  deed 
was  rejected.  It  was  held  that  the  re- 
fusal to  admit  the  deed  in  evidence 
was  error. 

In  Sydnor  v.  Texas  Sav.  &  Real  Es- 
tate Invest  Asso.  (1906)  42  Tex.  Civ. 
App.  188,  94  S.  W.  461,  the  parties 
claimed  title  under  a  common  grantor. 
The  property  was  conveyed  to  one 
John  S.  Sydnor,  father  of  plaintiffs, 
on  August  23,  1862.  No  conveyance 
^^ears  from  John  S.  Sydnor,  the  next 
conveyance  being  from  J.  T.  Cyrus  in 
1863  to  F.  Levy.  The  defendants 
claimed  that  John  S.  Sydnor  never 
held  the  beneficial  title  and  real  in- 
terest, but  that  the  same  rested  in 
Cyrus.  To  prove  this  contention  the  ' 
defendants  offered  in  evidence  a  deed 
made  by  the  executor  of  John  S.  Syd- 
nor in  1870,  conveying  the  property 
to  F.  Levy  and  containing  the  follow- 
ing recitals:  "Whereas,  heretofore, 
to  wit,  on  the  23d  day  of  August,  1862, 
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Chauncey  B.  Sabin  executed  •  eonvegr*- 
anee  to  John  S.  Sydnor,  of  and  for  the 
tract  of  land  hereinafter  deteribed; 
said  deed  is  recorded  in  Harris  coun- 
ty  record  of  deeds,  book  Z,  p.  287; 
and  whereas  said  Sydnor  held  said 
land  not  for  himself,  but  in  trust  for  one 
J.  T.  Cyrus;  and  whereas  thereafter, 
to  wit,  on  the  24th  day  of  April,  1868, 
said  Cyrus  conveyed  the  said  land  to 
Francis  and  Ella  Levy,  as  will  be  seen 
by  reference  to  the  deed  made  by 
Cyrus,  which  deed  is  recorded  in  Har- 
ris county,  aforesaid,  in  record  of 
deeds,  vol.  1,  pp.  67,  68;  said  deed  is 
witnessed  by  John  S.  Sydnor  (by  the 
name  of  S.  S.  Sydnor)  and  by  Robert 
Black."  It  was  held  that  the  deed  was 
admissible  in  evidence. 

In  Brewer  v.  Cochran  (1907)  46  Tex. 
Civ.  App.  179,  99  a  W.  1088,  the  de- 
fendant claimed  that  the  land  in  con- 
troversy had  been  sqld  and  conveyed  in 
1865  by  William  and  Caroline  Brewer, 
plaintiffs'  ancestors,  to  one  Roberts, 
whose  title  defendant  claimed.  The 
plaintiffs  claimed  title  as  heirs  at  law 
of  William  and  Caroline  Brewer.  To 
establish  the  chain  of  title  from  Brew- 
er and  wife  to  Roberts,  the  deed  hav> 
inir  been  lost  or  destroyed,  the  defend- 
ant offered  in  evidence  recitals  in  the 
deed  of  Roberts  to  his  grantee,  which 
conveyed  a  one-half  interest  in  the 
lands,  the  recitals  beinjr  made  in  con- 
nection with  the  description  of  the 
land  as  follows:  One  undivided  half 
of  that  one  fourth  of  a  leajrue  of  land 
granted  by  the  state  of  Texas  to  David 
Scott  .  .  .  and  conveyed  by  David 
Burrell  and  H.  E.  Simpson,  adminis- 
trators representing  the  estate  of  Da- 
vid Scott,  deceased,  as  per  deed  dated 
June  1,  A.  D.  1868,  and  November  80, 
1866,  to  William  and  Caroline  Brewer, 
and  by  tfaem  to  me  as  per  deed  dated 
November  80,  1866,  which  patent  and 
deeds  are  here  referred  to  as  part  of 
this  conveyance."  The  court  held  that 
such  recitals  were  admissible. 

In  Hirsch  v.  Fatten  (1908)  49  Tex. 
Civ.  App.  499,  108  S.  W.  1016,  an  ac- 
tion of  trespass  to  try  title  was 
brought,  and  the  defendants,  to  sus- 
tain their  claim  of  title,  offered  in  evi- 
dence a  deed  made  by  one  Joseph  Dun- 
man,  in  1872,  to  W.  Humble.  The 
deed  recited  that  the  grantor  conveyed 
not  only  his  own  interest,  but  also  his 


right,  titie  and  interest  derived  by 
virtue  of  a  purchase  made  by  him 
from  one  Jane  Maale.  This  much  was 
admitted,  bat  the  court  refused  to  ad- 
mit recitals  witit  reference  to  the  pur- 
chase by  him  of  the  interest  of  Jane 
Maule.  It  was  held  that  the  recitals 
should  have  been  admitted. 

In  Ryle  v.  Davidson  (1909)  —  Tex. 
Civ.  App.  — ,  116  S.  W.  828,  the  plain- 
tiff claimed  title  under  one  Chireno 
who  had  received  a  grant  of  land  from 
the  state.  In  the  plaintiff's  chain  of 
title  was  a  deed  executed  in  Septem- 
ber, 1864,  by  J.  Berlin  to  William  Per- 
rine.  To  prove  the  existence  of  a  deed 
from  Daniel  to  Jacob  ^erlin  the  plain- 
tiffs offered  in  evidence  a  certified 
copy  of  the  deed  containing  the  fol- 
lowing recital:  "All  that  certain 
tract,  piece,  or  parcel  of  land  consist- 
ing  of  2,000  acres,  measured  off  in  the 
fonn  of  a  square  from  a  certain  larger 
tract  of  land  described  in  a  deed  of 
conveyance  thereof,  bearing  date  of 
the  Ist  day  of  September  in  the  year 
one  thousand  eight  hundred  and  fif^- 
two,  made  and  executed  by  Daniel  Bep- 
lin  to  Jacob  Berlin,  September  1, 1852, 
before  James  M.  Baldwin,  commission- 
er of  deeds  for  Texas  at  New  York,  as 
follows."  The  court,  after  observing 
that  this  deed  conveyed  to  Perrine 
whatever  title  tiie  grantor  had,  said: 
"The  recitals  in  this  ancient  deed  to 
Perrine  were  of  themselves  admissible 
as  a  circumstance  to  establish  the  exe- 
cution of  the  deed  from  Daniel  Beriln 
to  Jacob  Berlin  of  the  larger  tract, 
under  which  Perrine  dtfraigns  his  title, 
and,  taken  with  the  evidence  fur- 
nished by  the  mutilated  record,  en- 
tirely sufficient  to  establish  its  execu- 
tion. .  .  .  The  conclusion  is  irre- 
sistible therefrom  tiiat  the  mutilated 
record  is  the  record  of  a  deed  from 
Daniel  to  Jacob  Berlin  of  all  of  the 
Chireno  league  except  the  1,628  acres 
which  had  previously  been  sold  and 
conveyed  by  Daniel  Berlin  to  John 
Ryle." 

In  Cross  v.  Martin  (1878)  46  Vt.  14, 
the  plaintiff  claimed  title  through  a 
grant  from  the  state  to  one  Gore  in 
1801,  and  offered  in  evidence  a  char- 
ter to  prove  a  recital  contained  there- 
in i^at  the  grant  of  the  territory  was 
made  by.  the  legislature  on  February 
25. 1872,  to  Elijah  Grore  and  associates. 
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The  court  held  that  the  charter  was 
properly  admitted  in  evidence,  as  it 
was  over  seventy  years  old,  and  was 
prima  facie  evidence  of  the  recital  that 
the  grant  had  been  made. 

d.  Recital  as  to  extent  of  title. 

Where  the  extent  of  the  property 
conveyed  or  the  location  of  boundary 
lines  are  in  dispute,  ancient  deeds  are 
properly  admitted  in  evidence  to  prove 
these  matters.  It  is  presumed  by  the 
courts  that  after  the  lapse  of  thirty 
years  such  evidence  is  reliable,  as  the 
grantor  would  have  no  reason  to  de- 
scribe the  premises  falsely.  See  the 
reported  case  (Gabbarino  v.  Noce, 
ante,  1433)  ;  Di^iy  v.  Midland  R.  Co. 
(1879)  127  Mass.  571;  Randall  v. 
Chase  (1882)  188  Mass.  210;  Fuller 
v.  Den  (1843)  20  N.  J.  L.  61;  McGrath 
▼.  NorcrosB  (1911)  78  N.  J.  Eq.  120, 
79  Atl.  85,  affirmed  on  opinion  below 
in  (1913)  82  N.  J.  Eq.  367,  91  Atl. 
1069;  Greenleaf  v.  Brooklyn,  F.  &  G. 
I.  R.  Co.  (1892)  182  N.  Y.  408,  80  N. 
E.  762;  Oxford  v.  Willoughby  (1905) 
181  N.  Y.  155,  73  N.  E.  677;  Horgan  v. 
Jamestown  (1911)  32  R.  L  528,  80  AtL 
271;  Stevens,  v.  Crosby  (1914)  —  Tex. 
Civ.  App.  -—,  166  S.  W.  62;  Kapler  v. 
Richmond  (1919)  —  Va.  — ,  98  S.  E. 
747. 

.  In  the  reported  case  (Garbarino  v. 
Nocb)  the  rights  of  the  parties  in  a 
creek  and  a  certain  ditch  of  water 
were  in  controversy.  The  plaintiff  in- 
troduced in  evidence  a  deed  executed 
on  October  6,  1862,  to  the  predecessors 
in  interest  of  the  plaintiff.  This  deed 
described  the  premises,  and  contained 
a  recital  as  to  the  ditches  in  contro* 
versy.  It  is  held  that  the  ancient 
deed  was  admissible  in  evidence,  even 
as  against  strangers  to  the  title. . 

In.  Drury  v.  Midland  R.  Co.  (1879) 
127  Mass..  571,  the  question  arose  as 
to  the  position  of  the  boundary  line  be- 
tween two  counties,  and  it  was  held 
that  ancient  deeds  defining  this  bounds 
ary  were  properly  admitted  in  evi« 
dence. 

In  Randall  v.  Chase  (1882)  133  Ma^s. 
210,  an  action  was  brought  against  the 
defendant  for  obstructing  the  plain- 
tiff's alleged  right  of  way.  It  ap- 
peared that  the  predecessors  in  title 
to  the  parties  owned  property  adjoin- 
ing, and  the  owner  of.  the  defendant's 


premises  granted  a  right  of  way  to 
the  owner  of  the  plaintiff's  premises. 
The  defendant  claimed  that  this  was 
an  easement  The  plaintiff  was  per- 
mitted to  give  the  deed  in  evidence  to 
establish  by  its  recitals  the  location 
of  the  driveway.  It  was  held  that  the 
deed  was  admissible  and  its  recitals 
competent  evidence,  the  court  saying: 
"Even  if  neither  claimed  under  it  or 
the  parties  to  it,  this  deed  was  also 
admissible  upon  the  ground  that,  hav- 
ing been  made  more  than  thirty  years, 
its  recitals  were  competent  evidence 
of  the  place  where  the  way  was  lo- 
cated, upon  the  same  principle  upon 
which  it  has  been  held  that  recitals  in 
ancient  deeds  are  evidence  upon  a 
question  of  boundary  to  prove  the  po- 
sition of  a  line  from  which  the  dis- 
puted bound  can  be  determined.  .  .  . 
Nor  was  the  use  made  of  it  in  the 
charge  of  the  presiding  judge  improp- 
er, the  jury  being  instructed  that,  if 
the  way  was.  never  practically  located 
otherwise  than  in  iJxe  manner  and  by 
the  continued  acts  which  he  described, 
its  situation  might  be  presumed  and 
taken  to  be,  according  to  the  terms  of 
this  deed  and  that  of  Randall  to 
Brigham  in  1837,  that  of  a  driveway 
not  less  than  12  feet,  adjoining  the 
block." 

In  Fuller  v.  Den  (1843)  20  N.  J. 
L,  61,  it  appeared  that,  among  the  pre- 
decessors through  whom  the  plaintiff 
claimed  title,  the  land  in  1745  was  held 
by  three  persons  as  joint  tenants.  A 
conveyance  was  offered  in  evidence  by 
which  one  of  the  joint  tenants,  in 
1758,  devised  to  his  daughter  ^'hislot 
of  884  acres;  an  equivalent  tjract 
marked  in  division  deed  A."  The 
court  held  that  it  was  proper  to  admit 
this  ancient  document  as  evidence. 

In  McGrath  v.  Norcross  (1911)  78 
N.  J.  Eq.  120,  79  Atl.  85,  the  defend- 
ant, to  prove  his  chain  of  title,  offered 
in  evidence  two  deeds  made  by  his 
predecessors.  In  the  first  of  these 
deeds,  made  in  1743,  there  was  a  re- 
cital describing  the  tract  as  follows: 
"First  tract  is  700  acres,  survey  to  the 
said  Edmund  Iliff  and  others."  The 
next  deed  in  the  defendant's  chain  of 
title  was  made  in  1786,  and  contained 
the  following  recital  as  to  title:  "(Con- 
taining 700  acres  more  or  less,  which 
survey  formerly  belonged  to  Edmund 
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UifF  and  is  one  of  the  eight  tnots  ex- 
cepted out  of  the  society's  resuirey 
for  him,  and  was  conveyed  by  said 
Ilifl  to  the  aforesaid  Thomas  Denny, 

the  presoat  grantor  by  deed  of  the >■ 

day  of ."    The  court  held  that 

it  was  proper  to  permit  these  recitals 
to  be  considered  by  the  jary. 

InGreenleaf  t.  Brooklyn,  F.  &  G.  I. 
R.  Go.  (1892)  182  N.  Y.  408,  30  N.  E. 
782,  the  plaintifTs  title  was  traced 
from  a  partition  made  in  1848  and 
various  mesne  conveyances,  the  tract 
fat  controversy  being  set  off  to  John 
Emmons,  through  whom  the  plaintiif 
claimed  title.  John  Emmons  assumed 
to  convey  the  land  to  one  Greenleaf  - 
by  deed  in  1848.  The  plaintiff,  to 
prove  his  chain  of  title,  introduced  in 
evidence  ttiis  deed.  The  court  held 
Uiat  it  was  admissible,  but  tiiat  the 
plaintiff  could  not  recover  because  of 
his  failure  to  show  possession  at  any 
time  or  in  any  manner. 

In  Oxford  v.  Wflloughby  (1905)  181 
N.  Y.  165,  78  N.  E.  677,  the  action  was 
fai  equity  to  prevent  the  defendant 
from  encroaching  upon  the  public 
highway  by  the  erection  of  an  addi- 
tion to  a  building.  The  plaintiff  of- 
fered in  evidence  a  deed  made  by 
Joeiah  Stevens  in  1808,  conveying  cer- 
tain lands,  to  show  the  boundaries  of 
the  street  This  evidence  was  admit- 
ted over  defendant's  objection.  The 
eoart  held  that  tlie  deed  was  proi>- 
trty  admitted. 

In  Horgan  v.  Jamestown  (1911)  82 
R.  L  528,  80  Atl.  271,  it  appeared  that 
the  defendant  town,  through  its  coun- 
cil, entered  a  decree  deilning  a  certain 
highway  in  the  township.  The  plain- 
tiff contended  that  the  decree  was  er- 
roneous and  appealed,  claiming  that 
the  council  lacked  jurisdiction.  Among 
various  exceptions  taken  by  the  plain- 
tiff was  one  for  the  refusal  of  the  trial 
court  to  exclude  several  deeds  which 
contained  recitals  showing  that  the 
highway  had  existed,  and  bounding 
the  lots  upon  the  highway.  It  was 
.  held  that  the  deeds  were  properly  ad- 
mitted, the  court  saying:  "The  issue 
hefore  the  jury  was  whether  a  high- 
way existed  between  the  wharf  lots 
to  the  east  of  the  east  line  of  Walcott 
avenue.  The  recitals  in  these  ancient 
deeds,  executed  and  recorded  from  the 
middle  of  the  eighteenth  century  till 


about  thirty  years  ago,  are  competent 
evidence,  having  strong  pirobative 
force,  as  to  the  existence  of  a  high- 
way running  to  the  sea,  and  not  ter- 
minating at  some  point  short  of  the 
sea,  as  the  appellant  contends." 

In  Stevots  v.  Oesby  (1914)  ->  Tax. 
Giv.  App.  — ,  166  S.  W.  62,  the  action 
was  for  trespass  to  try  title,  and  the 
issue  involveid  the  location  of  the  old 
bed  of  a  river.  The  plaintiff  intro- 
duced in  evidence  a  deed  from  them 
to  one  Tays  which  described  a  605- 
aere  tract  of  land,  aad  recited  in  the 
deed  the  location  of  the  beds  of  the 
old  eMi  new  rivers.  It  was  held  that 
the  deed  was  properly  admitted  in  evi- 
dence t»  prove  tiM  recitals  contained 
therein. 

In  Keppler  ▼.  Riehmend  (1919)  — 
Va.  — y  98  S.  E.  747,  a  suit  to  restrain 
the  defendant  ci^  from  claiming  » 
certain  strip  of  land  on  the  plaintiff's 
proper^  as  an  alley,  the  defendants, 
to  prove  that  the  alley  had  been  dedi- 
cated, offered  in  evidence  a  deed  of 
the  adjoining  lot  made  by  one  Hirsch 
a&d  containing  a. recital  of  the  exist- 
ence of  tiie  alley  and  making  a  rteer> 
vation  from  the  granted  premises  in 
ease  it  shoald  be  elosed.  It  was  held 
that  the  deed,  being  more  than  thirty 
years  old,  was  admissible  against  per- 
sons not  in  privity  therewith. 

«.  BeeMet  of  «N«tiker  InatrtMnent. 

When  a  partjr  attempts  to  establish 
his  chain  of  title  tintongh  mesne  con- 
veyances from  a  remote  grantor,  it 
frequently  happens  that  a  deed  in  tiie 
chain' has  been  either  lost  or  destroyed. 
Where  such  a  fact  is  established  the 
courts  have  held  that  a  subsequent 
deed  containing  a  recital  of  the  miss- 
ing deed  may  be  introduced  in  evi- 
dence to  complete  the  chain  of  title. 
Baeder  v.  Jennings  (1880)  40  Fed. 
199;  Whitman  v.  Heneberry  (1874)  7S 
111.  109;  Dorff  v.  Schmunk  (1900)  197 
Pa.  298,  47  Atl.  113. 

In  Baeder  v.  Jennings  (Fed.)  supra, 
an  action  to  recover  certain  lands,  the 
plaintiff  claimed  title  through  a  grant 
from  the  proprietors  in  1691.  The 
plaintiff  in  proving  his  chain  of  title 
failed  to  produce  a  deed  dated  in  1772, 
but  a  subsequent  deed  made  in  1823 
recited  the  existence  of  the  deed  of 
1772.    It  was  held-  that  the  deed  of 
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1772  was  sufficiently  proved  by  the  re- 
cital in  the  later  deed,  accompanied 
by  acts  of  ownership  thereunder. 

In  Whitman  v.  Heneberry  (1874)  73 
111.  109,  it  appeared  that  the  plaintiff 
claimed  title  to  the  lands  in  question 
through  mesne  conveyances  fr<Mn  the 
patentee  of  military  bounty  lands. 
The  defendant  claimed  that  the  deed 
by  which  the  patentee  conveyed  title 
was  a  forgery,  and  was  dated  after 
the  issue  of  the  patent.  The  court  held 
that  the  deed  was  admissible  in  evi- 
dence, since  it  contained  a  recital  of 
the  issue  of  the  patent. 

In  Dorflf  v.  Schmunk  (1900)  197  Pa. 
298,  47  Atl.  118,  an  action  was  brought 
for  the  specific  performance  of  a  con- 
tract. The  defendant  alleged  that  the 
title  was  uhmarkietable.  It  appeared 
that  in  1851  the  title  was  in  the  trus- 
tees of  a  land  association,  and  the 
plaintiff  claimed  title  under  these 
trustees,  but  no  deed  was  produced 
showing  a  transfer  of  title  from  the 
trustees.  To  supply  this  deficiency, 
the  plaintiff  offered  in  evidence  a  deed 
dated  in  Jane,  1810,  from  one  Black 
to  John  Orr,  which  contained  a  recital 
that  a  deed  dated  April  4,  1861,  had 
been  executed  by  the  trustees  of  the 
land  association  to  John  Black.  It  was 
held  that  the  recital  as  set  forth  was 
properly  admitted  as  evidence. 

/.  HecUal  of  comtMano*  vtOt  i^tute. 

Where  the  question  arises  whether 
an  executor  or  administrator,  or  other 
oflicer,  complied  with  a  statute  before 
holding  a  sale  or  doing  some  other 
official  act,  an  ancient  deed  reciting 
the  performance  of  these  duties  is  ad- 
missible in  evidence  against  strangers 
to  the  title.  Davis  v.  Gaines  (1881) 
104  U.  S.  886,  26  L.  ed.  757;  White  v. 
Jones  (1887)  87  Tex.  638,  4  S.  W.  161 ; 
Williams  v.  Cessna  (1906)  43  Tex,  Civ. 
App.  816,  96  S.  W.  1106;  Condit  v.  Gal- 
veston City  Co.  (1916)  —  Tex.  Civ. 
App.  — ,  186  S.  W.  896;  Sandmeyer  v« 
Dolijsi  (1918)  —  Tex.  Civ.  App.  — , 
208  S.  W.  113. 

In  Davis  v.  Gaines  (U.  S.)  supra,  it 
appeared  that  the  plaintiff  claimed 
title  under  a  will  executed  by  one 
Clark  in  1813,  while  the  defendants 
claimed  as  purchasers  at  a.  sale  of  the 
property  made  in  pursuance  of  the 
provisions  of  a  will  executed  in  1%\\, 


The  plaintiff  claimed  that  the  sale 
was  not  preceded  by  advertisements  aa 
required  by  law.  The  deed  by  which 
the  executor  conveyed  the  property  was 
introduced  in  evidence,  and  it  con- 
tained a  recital  that  the  sale  was  made 
after  "the  publications  and  delays  pre- 
scribed by  law."  It  was  held  that,  th* 
possession  under  the  deed  having  been 
held  for  sixty  years,  it  was  admissible 
in  evidence  to  prove  the  recitals  con- 
tained therein. 

In  White  v.  Jones  (1887)  67  Teou 
688,  4  S.  W.  161,  it  appeared  that  botii 
parties  claimed  title  under  one  James 
Day,  the  plaintiffs  as  his  heirs,  and 
the  defendants  under  a  sale  made  by 
James  Wamell  as  the  administrator 
of  the  estate  of  James  Day.  The  de- 
fendants introduced  in  evidence  a 
deed  which,  recited  the  appointment 
of  the  administrator,  the  order  of  the 
court  to  make  the  sale,  and  the  giving' 
of  proper  notice  and  sale  by  the  ad- 
ministrator. The  deed  further  recited 
an  order  of  the  court,  confirming  the 
sale.  It  was  held  that  the  copy  of  the 
deed  was  properly  admitted  in  evi- 
dence, the  recorded  one  having  been 
destroyed.  The  court  said:  "At  the 
time  of  the  trial  of  this  case  in  the 
court  below,  twenty-five  years  had 
elapsed  since  the  sale  of  the  lots  was 
made.  The  administrator  who  made 
it  was  proved  to  be  dead.  Under  such 
circumstances  it  may  be  that  it  should 
be  presumed  that  the  orders  were 
made  as  the  administrator's  deeds  set 
them  forth,  without  other  evidence 
tending  to  support  that  conclusion, 
save  the  failure  of  the  heirs  to  set  ui> 
their  claim  for  so  long  a  time.  But 
it  was  also  shown  that  the  adminia- 
trator  de  bonis  non  returned  the  pur- 
chase-money note  upon  his  inventory, 
and  the  court  finds  upon  sufficient  evi- 
dence that  the  note  was  paid.  .  . 
It  may  be  that  the  recital  in  the  deed 
of  the  date  of  the  grant  of  letters  is 
a  clerical  mistake — 1858  being  intend- 
ed instead  of  1869;  but,  however  that 
may  be,  after  the  lapse  of  twenty-five . 
years,  which  has  occurred  in  this  case, 
the  presumption  omnia  recte  acta  must 
apply,  and,  the  records  having  been 
destroyed  by  fire,  every  intendment 
must  be  presumed  in  favor  of  the  va- 
lidity of  the  proceedings.  If  the  heirs 
made  application  for  the  partition,  ac- 


Digitized  by 


Google 


ANNO.— RECITAL  IN  ANCIENT  DBBDS— STRANGER  TO  TITLE.    1451 


quiesced  in  -the  sale,  and  recovered 
tiie  purchase  money  for  the  lots,  they 
and  those  claiming  under  them  are 
certainly  estopped  from  setting  up 
title  to  the  lots  in  controversy." 

In  Williams  v.  Cessna  (1906)  4S 
Tex.  Civ.  App.  816,  95  S.  W.  1106,  the 
plaintiff  introduced  in  evidence  a  copy 
ef  a  deed  made  by  the  administrator 
of  tiie  deceased  owner's  estate.  The 
deed  recited  the  order  of  the  court  to 
sell  the  property,  the  appointment  of 
appraisers,  their  appraisal  of  the  prop- 
erty, and  the  sale  by  the  administra- 
tor. The  deed  as  recorded  had  been 
destroyed  by  fire.  It  was  held  that 
the  deed,  being  over  sixty  yeaiB  old, 
was  properly  admitted  as  an  ancient 
document  to  prove  recitals  contained 
therein. 

In  Condit  y.  Galveston  City  Co. 
(1916)  —  Tex.  Civ.  App.  — ,  186  S. 
W.  895,  the  title  to  shares  of  stock  in 
the  defendant  corporation  was  in  is- 
BUOk  The  plaintiffs  claimed  that  they 
were  the  righti^ul  owners,  and  had  lost 
the  certificate  of  stock,  and  sought  to 
have  another  issued.  The  defendant 
claimed  that  L.  N.  Condit,  through 
whom  the  plaintiffs  claimed  title,  had 
transferred  the  share  in  question  dur- 
ing bis  lifetime.  To  prove  this  the  de- 
fendant offered  in  evidence  a  deed  of 
transfer  purporting  to  transfer  the 
share  of  stodi  is  question  to  one 
Chalerop.  This  deed  recited  that  the 
certificate  was  sold  at  public  auction 
pursuant  to  an  order  of  the  probate 
court  The  plaintiffs  contended  that 
such  evidence  was  inadmissible,  in  the 
absence  of  any  evidence  showing  that 
the  transferee  or  any  person  claiming 
under  him  had  enjoyed  possession  or 
shown  acts  of  ownership.  It  was  held 
tiiat  the  deed  was  properly  admitted 
to  prove  the  recitals. 

In  Sandmeyer  v.  Dolijai  (191B)  — 
Tex.  Civ.  App.  — ,  208  S.  W.  118,  it 
appeared  that  defendant  claimed  title 
trough  one  Collins.  The  latter  con- 
veyed to  a  firm  known  as  Opdyke,  Car- 
rieo,  ft  Company,  and  subsequently 
ene  Davis,  administrator  for  Collins, 
obtained  in  1880  an  order  from  the 
probate  court,  reciting  that  a  deed  be 
executed  to  Davis  and  that  he  hold  the 
title  for  the  use  and  benefit  of  the 
firm  of  Opdyke,  Carrico,  &  Company. 
In  May,  1842,  the  executor  of  Davis 


was  ordered  by  the  probate  court  to 
convey  to  Opdyke  the  premises  in 
question.  Plaintiff  contended  that  the 
probate  court  did  not  have  jurisdic- 
tion to  grant  this  order,  and  therefore 
the  recitals  in  the  deed  that  Davis 
held  as  trustee  were  inadmissible.  It 
was  held  that  the  recitals  were  admis- 
sible, although  the  probate  court 
lacked  jurisdiction. 

g.  Becit«t  •/  povfer  «f  attbmey: 

The  rule  admitting  ancient  deeds  in 
evidence  to  prove  recitals  has  been 
uniformly  followed  where  conveyances 
have  been  made  under  a  power  of  at- 
torney and  such  power  has  not  been 
recorded.  A  subsequent  deed  reciting 
the  former  conveyance  as  made  under 
a  power  of  attorney  is  competent  evi- 
dence of  the  fact  Doe  ex  dem.  Clin- 
ton V.  Phelps  (1812)  9  Johns.  (N.  Y.) 
169;  Jackson  ex  dem.  Livingston  v. 
Neely  (IsaS)  m  Johns,.  (N.'Y.)  i74; 
Ensign  v.  McKinney  (1883)  80  Hon 
(N.  Y.)  249. 

In  Doe  ex  dem.  Clinton  v.  Phelps 
(N.  Y.)  supra,  the  plaintiffs,  to  prove 
tiieir  title,  gave  in  evidence  a  deed 
dated  May  15,  1767,  made  by  tuvti  of 
the  owneff,  and.,  recited  a  powwr  of 
attorney  from  the  other  six  owners,  to 
one. of  the  grantors  signing  tba  deied. 
The  coart  beld  that  this  evideoRa  was 
properly  admitted,  sajriag:  .  '*The  deed 
to  Yau  Dam  jna  from  ether  patentees, 
besides  those  for  whom  Yonng  as- 
sumed to  act  as  Uttorney',  and: it  par- 
ported  to  be  a  conveyance  of  the  whole 
patent.  After  a  lapse  of  forty-four 
years,  and  when  the  possessions  have 
gone 'along  with  the  deed  to  VanDram, 
and  when  iio  pretense  of  claim  in  op- 
position to  that  deed  hfis  been'  heard 
of,  the  execution  of  the  power  of  at- 
torney recited  in  the  deed  of'  1767 
may  reasonably  be  presumed..  An  an- 
cient deed,  with  pMseasiov  corre- 
sponding with  it,  proves  itself;  and 
a  power  of  attorney  contained  in  Such 
deed,  and  necessary  to  give  it  validity, 
or  full  effect,  will  equally  be  embraced 
by  the  presumption." 

In  Jackson  ex  dem.  Livingston  v. 
Neely  (1818)  10  Johns,  (N.  Y.)  SM, 
it  appeared  that  the  lessors. of  plain- 
tiffs claimed  the  property  in  question 
as  heirs  of  one  Livingston,  who  had 
been  deeded  the  property  by  one  Bleefc* 
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er,  acting  as  attorney  ib  fact  for  the 
owner,  Outh.  The  power  of  attorney 
#ks  never  recorded,  but  the  plaintiff 
offered  in  eVidehce  the  deed  from 
Sleeker  to  Livingston  which  recited 
the  power  of  attorney.  It  was  held 
that  the  deed  was  properly  admitted. 
In  Ensign  v.  McKinney  (N.  Y.)  su- 
pra, an  action  for  ejectment  was 
brought,  and  it  appeared  that  the 
plaintiff  claimed  tiUe  from  one  Row- 
ley.  The  deed  to  Rowley  was  executed 


by  one  Halt  on  behalf  of  himself,  and 
&s  attorney  in  fact  for  the  other  grtint- 
ors,  but  the  power  of  attorney  had 
never  l«en  recorded,  nor  was  it  pro- 
duced on  the  trial.  The  plaintiff  of- 
fered in  evidence  the  deed  to  Rowley, 
containing  a  recital  of  the  power  of 
attorney  to  Hall,  but  the  court  ex- 
cluded the  evidence.  It  was  held  that 
such  refusal  was  error,  and  the  deed 
was  admissible  to  prove  the  recital. 

Ei.  C.  B. 


RE  SUCCESSION  OF  CLARENCE  C.  BEIRD. 
MRS.  C.  A.  MAINS,  Appt. 
.  Louistana  Supreme  Court  — ^un«  30,  1019. 
(145  La.  — ,  82  So.  881.) 

WVA  —  datiniT  -*"  stifflcleney  of  figures. 

1.  tinder  a  requirement  that  a  holographic  will  must  be  wholly  written, 
dated,  and  signed  by  the  hand  of  the  testator,  a  will  is  invalid  which  repre- 
sents the  year  in  the  date  simply  by  two  figures,  since,  the  century  not 
being  designated,  the  will  cannot  be  said  to  be  wholly  dated. 

[See  note  on  this  question  beginning  on  page  1466.] 

—  sufficiency  of  date  —  how  deter- 
mined. 

2.  The  Baffioien(7  of  the  date  of  ft 
wiU  most  be  determined  from  the  face 
of  the  instrument. 
Date  —  figorcB  ->  interpretation. 

3.  When  a  date   is  written  all  in 
figures,  and  those  intended  to  represent 


day  and  month  are  less  than  thirteen, 
it   is   impossible  to  determine  which 
refers  to  day  and  which  to  month. 
•^laat  win  as  revocation. 

4.  The  last  will  executed  by  a  testatw 
reveres  all  prior  ones  in  lo  tat  as  it 
may  conflict  with  tham. 


(O'Niell,  J.,  dissents  in  part) 


Appeal  l^  legatee  from  a  decree  of  the  Civil  District  Court  for  the 
Parish  of  Orleans,  Division  E  (Th^ard,  J.) ,  declaring  a  document  ineffec- 
tual as  a  will  in  a  proceeding  for  the  annulment  of  tha  will  of  Clarence  C. 
Beird,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Jaseirii  LRntenm^Iaegcr  for  ap-     Heffner  v.  Heffner,  48  La.  Ann.  1088, 


pellant. 

Messrs.  Robert  H.  Marr  and  A.  P. 
Pujo.  amici  curls: 

A  holographic  will,  the  date  of  which 
is  expressed  in  figures^  in  all  things  is 
legal  and  valid,  and  must  be  probated 
and  executed  in  conformity  with  its  pro- 
visions. 

Re  Chevallier,  159  Cal.  161,  113  Pac. 
130;  Re  Lakemeyer,  135  Cal  28,  87  Am. 
St.  Rep.  96,  66  Pac.  961 ;  Stead  v.  Cur- 
tis, 112  C.  C.  A.  463,  191  Fed.  529; 


20  So.  281;  Robertson's  Succession.  49 
La.  Ann.  868,  62  Am.  St  Rep.  672,  21 
So.  686;  Swaoson's  Succession,  132  La. 
606,  61  So.  686. 

Parol  proof  -should  be  received  and 
considered  to  explain  any  obscurity  in 
the  use  of  the  JGigures  and  to  translate 
their  meaning  and  import,  and  the 
sense  in  which  they  were  used  and  in- 
tended to  be  used  by  the  testator  when 
written.  ' 

DeBIois  V.  Reiss.  32  La.  Ann.  586; 
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(US  La.  —. 
Gte^L  &▼.  IGtb  ed.  §S  290,  et  seq.t 
1  BiM,  Et.  §  176,  T  b;  10  R.  C.  L.  §§  269, 
270. 

Mr.  Charl^  G.  GiD,  for  absent  beirs, 
appellees: 

The  date  on  the  will  was  uncertain 
and  ambiguous,  and  under  the  htw  un- 
certainty or  ambiguity  of  the  date  is 
equivalent  to  no  date  or  absence  of  a 
date^  and  such  uncertainty  makes  the 
vill  invalid. 

Heffner  t.  Heffner,  48  La.  Ann.  1088, 
20  So.  281;  Robertson's  Succession,  49. 
La.  Ann.  868,  62  Am.  St.  R£p.  672,  21 
So.  586 ;  Swanson's  Succession,  132  La. 
608,  61  So.  685;  Vidal's  Succession,  44 
La.  Ann.  41,  10.  So.  414;  Gaude  v.  Bau- 
doin,  6  La.  722:  Armant's  Sueceaaion, 
43  La.  Ann.  315,  26  Am.  St  Rep.  183, 
9  So.  SO;  State  v.  Martin^  2  La.  Ann.. 
667;  Eichom  t.  New  Orleans  ft  C.  R. 
Light  &  P.  Co.  114  La.  712,  88  6a  526^ 
8  Ann.  Gas.  98 ;  Conery  v.  His  Creditors, 
115  La.  807,  40  So.  173;  Origet  v.  Unit- 
ed States,  125  U.  S.  240,  31  L.  ed.  743. 
8  Sup.  Ct.  Rep.  846;  Meyer  v.  Osoline 
Chemical  Co.  11  Orleans  App.  203 ;  Lee 
V.  Rice,  12  La.  254;  Jfix  parte  Nieholls, 
4  Rob.  (La.)  53;  Hedges  t.  Bofle,  7  N. 
J.  L.  68. 

Dawkins,  J.,  delivered  the  opinion 
of  the  court: 

Clarence  C.  Beird  died  leaving 
the  following  ihstrument  as  his  last 
will  and  testament,  to  iVit: 

9/8/18. 
Should  anything  happen  to  me  I 
want  Mi«.  G.  A.  Mains  to  have  all 
niy  goods  and  money. 

0.  C.  Beird. 

tt  was  presehted  to  the  court 'fee- 
low  by  the  legatee,  Mrs.  Mains,  for 
probate,  who  at  the  same  time  ask^d 
to  be  appointed  dative  tfestamentary 
executrix.  An  attorney  for  absent 
heirs,  was  appointed,  and  he  there^ 
upon  attacked  the  tvill  bri  several 
grounds.  In  the  meantime,  the  pub- 
lic administrator  for  the  parish  of 
Orleans  appeared  and  oppbsied  the 
appUdation  <tt  Mrs.  Mains, -and  Ikter 
was  appointed  datiVe  tefkutamAtatit 
executor  without  prejudice  to  the 
attack  upon  the  will. 

After  hearing,  the  lower  court  de- 
clared the  document  ineffectual  as  a 
will  on  the  ground  of  the  absence  of 
a  lawful  date. 


1458 


at  So.  Btt.) 
■  The  leg^M,  Mrs.  Muna,  haa.  »f>- 
pealed. 

It  is  (xmeeded  in  the  briefs  on  both 
sides  that  all  other  issues  have  been 
eliminated,  save  and  except  the 
question  of  date. 

The  lower  court  rvodered  an  able 
and  well-considered  opinion,  in' 
which  both*  the  French  authorities 
and  juribsprudcfltce  of  this  court  are 
cited  in  support  of  the  conclusion 
reached,  and  iA  whidb  the  common- 
law  decisiiona  are  clearly  differen- 
tiated from  those  of  the  civil  law, 
under  \Khich  the  question  of  validity 
of  a  will  mnsfe  be  determined  in  thi? 
state.    . 

Article  1588  «f  tile  Bevised  Civil 
Code,  which  is  the  law  governing  the 
form  of  hdograikhic  wills,  provides ; 

"The  holographic  testament  ia 
that  which  i«  written  by  the  teetator 
himself. 

"In  order  to  be  valid,  it  must  be 
entirely  written,  dated  and  signed 
by  the  hand  of  the  testator.  It  is 
subject  to  no  other  form,  and  may 
be  made  anywhere,  even  out  of  the 
state." 

Counsel  for  appellant  concedes 
that,  under  this  and  other  artielee  of 
the  Code,  a  will,  tO' be  valid,  must  be 
dated,  but  intends  that  by  well- 
recognized  custom  and  usage,  tiie' 
figures,  "ff/8/18,"  are  geherally' 
understood  to  mean,  in  their  respeo-- 
tive  order,  lirst,  the  month,  second, 
the  day  of  the  month,  and  third; 
the  year  of  the  centuiy  in  wbloh  the 
document  is  written  and  tlmt  ^the' 
courts  may  take  judicial  cogsisMice 
thereof  i  ■         -  

Certain'  extrinsic  evidenioe  vMs 
offered  on  behalf  of  IJK)  proponeit 
of  the  will,  over  the  objection  <rf  tlfe 
attorney  for  absent  heirs,  and  the 
lower  court  at  first  overruled  the  ob- 
jection and  admitted  the  evidence, 
but  later  rieversed  itsdf  and  oxdud^ 
ed  an  farther'  proof  dtt^tt»tsi»t«, 
holding,    as    we  think,  <eofMoUys 
that  the  sufficiency  _„. 
of  the  date  must  be  aaneieaer  at 
determined       from  JSJl^ifJJ^. 
the  face  of  the  will. 
Heffner  v.    Heffner,  48  La.  Ann. 
1088,  20  So.  281. 
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While  it  is  tme  ihe  eustom  pre> 
vails  and  is  in  daily  use  of  dating 
letters  by  the  use  of  figures  alone 
to  repreamt  the  day,  month,  and 
year,  at  the  same  time  there  is  al- 
most  as  much  variance  in  the  order 
in  which  the  inonth  and  day  is  writ- 
ten as  there  is  in  the  use  of  words 
and  figures.  Some  write-  the  month 
first  and  the  day  of  the  month  next, 
while  others  write  the  day  first  and 
the  month  second,  and  in  a  case  lilce 
the  present,  where  both  the  figures 
intended  to  represent  the  day  and 
the  month  are  leas  than  thirteen, 
und^r  this  well-recDgnized  variance, 
it  is  impossible  to 
SSlt^SSISJSL  tell  whether  the  de- 
oeased  intended  to 
Mrrite  September  .8th,  or  the  9th  of 
August.  If  we  are  to  take  cogni- 
zance of  the  custom  of  luing  figures 
or  abbreviations  in  writing  dates, 
we  are  equally  bound  to  take  cogni- 
zance of  the  well-recognized  vari- 
ance in  the  methods  of  using  that 
custom. 

Again,  we  have  held  that,  where 
the  whole  will  was  written  in  the 
hand  of  the  deceased,  save  the 
figures  representing  the  century,  as 
in  1902,  the  1  and  9  and  0  being 
printed,  the  same  was  void,  because 
not  being  wholly  writt^i  and  dated 
in  the  hand  of  the  testator.  If  the 
contention  now  made — ^that  is,  that 
tibe  court  nu^  take  cognizance  of 
the  century  in  which  the  will  is 
written-— is  correct,  the  court  might 
well  have  done  so  in  that  case  (Bob- 
ertsfldD's  Succession,  49  La.  Ann.  868, 
62  Am.  St.  Rep.  672,  21  So.  586), 
for  article  1689  of  the  Code  pro- 
vides: "Erasures  not  approved  by 
the  testator  are  considered  as  not 
made ;  and  words  added  by  the  hand 
of  another  as  not  written.    .    .    ." 

However,  the  fundamental  weak- 
niMS  in  such  contention  is  that  the 
court  is  called  upon  to  supply  from 
sources  outside  of  the  will  some- 


thing which  does  not  appear  on  its 
face.  There  is  no  word  or  symbol 
to  denote  that  part  of  the  year  which 
would  tell  the  century  in  which  the 
document  was  written.  If  this  were 
not  so,  in  the  Robertson  Case,  it 
could  easily  have  been  said  Ihat  the 
printed  figures  in  the  year  of  the 
date  of  the  will,  under  the  article  of 
the  Code  just  quoted  from,  should 
be  treated  as  not  written,  and  that  a 
suflicient  date  would  have  still  re- 
mained. However,  we  have  uni- 
formly applied  the  rule  of  strict 
interpretation  to  wni-i.«-^ 
Wills,  and,  to  be  fiBflctencr  o( 
valid,  in  ,  the  Ian-  ■*"'••• 
gui^  of  the  Code,  they  "must  be 
entirely  written,  dated,  and  signed 
in  the  hand  of  the  testator."  It  is 
hardly  necessary  to  mention  the  rea- 
sons for  this  strictness,  especially  as 
to  date,  considering,  as  we  must, 
that  a  person  has  the  right  to  make 
as  many  wills  as  he  chooses,  and 
that  the  last,  under 
the  law,  at  least  m  ;-::*.T/il.~ 
so  far  as  it  may 
conflict  with  prior  ones,  has  the  ef- 
fect of  revoking  their  dispositions. 
The  date,  therefore,  must  be  certain 
and  beyond  speculation.  Tested  by 
this  rule,  the  document  assailed  here 
fails  to  meet  the  requiremente  of  the 
law. 

For  the  reasons  assigned,  the 
judgment  appealed  from  is  af- 
firnMd,  at  the  cost  of  the  appellant. 

O'Niell,  J.,  concurs  in  the  opinion 
that  the  date  of  a  holographic  will 
must  speak  for  itself,  and  in  the 
raling  that  there  is  sufficient  uncer- 
tainty, of  the  day  and  month  in  this 
case  to  make  the  will  null,  but  he 
dissents  from  the  opinion  that  there 
can  be  any  uncertainty  as  to  the 
century  in  which  the  will  was  dated, 
when  the  year  and  decade  are  given. 

Petition  for  rehearing  denied 
October  14,  1919. 
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Effect  of  OM  of  figorei  to  expteu  date  of  wilL 


Ordinarily  the  statutes  do  not  require 
will  to  be  dated,  and  the  use  of  fig- 
ures ought  generally  to  lead  to  no  diffi- 
culty. Thus,  where  two  wills  were 
presented,  one  dated  14th  of  March, 

1884,  the  other  "the day  of  — ^-, 

188,"  on  evidence  that  the  latter  was 
the  later  instrument  it  was  admitted 
to  probate.  Re  Haviland  (1896)  17 
Misc.  198, 40  N.  Y.  Supp.WS,  where  the 
court  said:  "The  Revised  Statutes  do 
not  require  that  a  will  shall  be  dated. 
The  date  may  be  established  or  cor- 
rected by  parol  evidence  showing  the. 
real  date  of  its  execution.  Schouler, 
Wills,  2d  ed.  279." 

Where  the  statute  did  not  require 
the  date  in  a  holographic  will,  the 
court,  without  referring  to  this,  re- 
versed a  judgment  admitting  to  pro- 
bate an  earlier  will,  the  holograph  be- 
ing in  the  form  of  two  letters,  one 
dated,  "Hebronville,  4—12,  1902,"  the 
other,  "Monterey,  Mexico,  6—6—1902." 
Dougherty  v.  Holseheider  (1906)  40 
Tex.  Civ.  App.  81,  88  S.  W.  1118. 

Most  of  the  cases  as  to  dates  of  holo- 
graphic wills  have  arisen  under  the 
California  or  Louisiana  statutes, 
which  are  nearly  the  same  in  form; 
both  require  the  date.  The  Louisiana 
statute  is  given  in  the  reported  case 
(Ri  Bbibo,  ante,  1452).  The  California 
statate  is  as  follows:  "A  holographic 
will  is  one  that  is  entirely  written, 
dated,  and  signed  by  the  hand  of  the 
testator  himself.  It  is  subject  to  no 
other  form,  and  may  be  made  in  or  out 
of  this  state,  and  need  not  be  wit- 
nessed." 


Under  t}iese  statutes  the  date  must 
be  complete.  Thus  a  holographic  will 
is  not  sufScient  if  it  omits  the  last  two 
figures  of  the  date  of  the  year  (Swan- 
son's  Suecessipn  (1913)  182  La.  606,  61 
So.  686),  nor  if  it  omits  the  month,  as 
"San  Francisco,  27,  1911"  (Re  An- 
thony (1913)  21  CaL  App.  157, 131  Pac. 
96),  nor  if  it  cannot  be  determined 
whether  th«  month  or  tite  day  is  -omit- 
ted, as  "10  1912"  (Re  Carpenter  [1916] 
172  CaL  268,  L.R.A.1916E,  498,  166 
Pac.  464). 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Re  Beibd)  that  a  holo- 
graphic will  is  not  BufBciently  dated 
when  the  date  is  "9/8/18." 

The  California  courts  take  an  oppos- 
ing view.  Thus  it  was  held  that  a 
holographic  will  was  sufficiently  dated, 
"New  York,  Nov.  22,/97"  (Re  Lake- 
meyer  (1901)  135  CaiL  28,  87  Am.  St 
Rep.  96,  66  Pac.  961) ;  or  "4—14—07" 
(Re  Chevallier  (1911)  159  CaL  161, 
118  Pac.  180);  or  "4/12/17th"  (Re 
Olssen  (1919)  —  CaL  App.  — ,  184 
Pac  22). 

As  under  these  statutes  the  date 
must  be  entirely  in  the  handwriting  of 
the  testatotr,  a  holograph  is  insufficient 
if  written  upon  a  letterhead  or  other 
head  with  a  portion  of  the  date  print- 
ed, as  1880  or  189  or  190.  Billings's 
Estate  (1884)  64  Cal.  427,  1  Pac.  701; 
Robertson's  Suecessicm  (1897)  48 
La.  Ann.  868,  62  Am.  St  Rep.  672,  21 
So.  686;  Noyes  v.  Gerard  (1909)  40 
Mont  190,  26  L.RA.(N.S.)  1145,  106 
Pac.  1017,  20  Ann.  Cas.  366  (where  the 
statute  is  the  same  as  that  of  Cali- 
fornia). B.  B.  B. 
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J.  E.  HAYNES  et  al.,  Appts., 

V. 

A.  T.  PETERSON. 

Ttriftnia  Supreme  Court  of  AppetUe  —  September  17,  19i0, 
(—  Va.  — ,  100  S.  E.  471.) 

Convict  —  provision  for  committee  —  effect. 

1.  A  statutory  provision  for  the  appointment  of  a  committee  for  the 
estate  of  one  convicted  of  felony  does  not  affect  the  power  of  the  convict 
to  dedicate  his  property  to  payment  of  his  debts  and  support  of  his  family 
before  proceedings  for  appointment  of  the  committee  are  instituted. 

\,See  note  on  this  question  beginning  on  page  1459.] 

Evidence  —  burden  of  proof  —  fraud.     Convict  —  power  to  dispose  of  real 

property. 

3.  One  convicted  and  incarcerated 
for  felony  may  execute  a  valid  power 
of  attorney  to  dispose  of  his  real  es- 
tate where  forfeiture  of  estate  for  fel- 
ony is  abolished. 

[See  21  R.  C.  L.  1180.] 


2.  To  cancel  a  deed  for  fraud,  plain- 
tiff must  prove  the  alles:ationB  upon 
which  he  seeks  relief  by  satisfactory 
proof. 

[See  4  R.  a  L.  49&] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Wise 
County  (Skeen,  J.)  in  favor  of  complainant  in  a  suit  for  the  cancelation  of 
certain  deeds  and  for  the  restoration  of  the  land  to  him.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.   Coleman  &  Carter,  W.  S. 
Cox,  and  S.  H  Bond,  for  appellants: 

A  convict  can  convey  his  real  estate 
in  the  absence  of  a  statute  inhibiting 
him  from  so  doing. 
.'2  Minor,  lust  pp.  655,  659;  2  Minor, 
Real  Prop.  p.  1096;  Avery  v.  Everett, 
110  N.  Y.  317,  1  L.R.A.  264,  6  Am.  St. 
Rep.  368,  18  N.  E.  148;  40  Cyc.  99; 
Clark,  Contr.  2d  ed.  §  89;  Elliott, 
Contr.  §  266;  Harmon  v.  Bowers,  78 
Kan.  135,  17  L.R.A.(N.S.)  502,  98  Pac. 
51,  16  Ann.  Cas.  121;  Willingham  v. 
King,  23  Fla.  478,  2  So.  851 ;  Platner  v. 
Sherwood,  6  Johns.  Gh.  118;  Fraser 
rtR  Fulcher,  17  Ohio,  260;  Davis  v. 
.lianing,  85  Tex.  89,  18  L.R.A.  82,  34 
Am.  St.  Rep.  784,  19  g.  W.  846;  Re 
Nerao,  36  Cal.  392,  95  Am.  Dec  111; 
Presbuiy  v.  Hull,  34  Mo.  29;  Cannoji 
V,  Windsor,  1  Houst.  (Del.)  143; 
Rankin  v.  Rankin,  6  T.  B.  Mon.  531,  17 
Am.  Dec.  161;  Omaha  Sav.  Bank' v. 
Rosewater,  1  Neb.  (Unof.)  723,  96  N. 
W.  68;  Richardson  v.  Ainsa,  11  Ariz. 
859,  95  Pac.  103;  Wynehamer  v.  Peo- 

Sle,  13  N.  Y.  378;  Nance  v.  Southern 
;.  Co.  149  N.  C.  866,  63  S.  E.  116; 
Com.  V.  Beck,  187  Mass.  15,  72  N.  E. 
357;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29;  Gray  v.  Stew- 


art, 70  Kan.  429,  109  Am.  St  Rep.  461, 
78  Pac.  852;  State,  Percey,  Prosecutor, 
V.  Powers,  51  N.  J.  L.  432,  14  Am.  St 
Rep.  693,  17  Atl.  969;  Re  Donnelly,  126 
Cal,  417,  73  Am.  St.  Rep,  62,  58  Pac. 
61;  Stephani  v.  Lent,  30  Misc.  346,  63 
N.  Y.  Supp,  471;  Tiffany,  Real  Prop. 
§505. 

Plaintiff  is  estopped  from  denying 
the  validity  of  the  power  of  attorney 
and  the  deed  made  in  pursuance  of 
same. 

Hunt  V.  Rousmanier,  8  Wheat  174,  6 
L.  ed.  689;  2  Kent  Com.  p.  1067,  §  644. 

Neither  in  courts  of  law  or  equity 
will  any  relief  be  afforded  from  &aud 
unless  the  allegations  be  cleaiiy  and 
distinctly  proved, 

Terry  v.  Fountajme,  83  Va.  451,  2 
S.  E.  743;  New  York  L.  Ins.  Co.  v. 
Davis,  96  Va.  737,  44  L.R.A.  305,  32 
S.  E.  475;  Engleby  v.  Harvey,  98  Va. 
440,  25  S.  E.  226. 

Messrs.  Bond  &  Bruce  for  appellee. 

Whittle,  P.,  delivered  the  opinion 
of  the  court : 

The  material  facts  of  this, case 
are  these:  Appellee,  A.  T.  F^eter- 
son,  was  convicted  on  two  indict- 
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ments  for  forgery  at  the  June  term, 
1910,  of  the  -cinniit  court  of  Scott 
county,  and  on  July  9th  following 
was  sentenced  to  confinement  in  the 
penitentiary  for  six  years.  At  the 
time  of  his  conviction  Peterson  was 
heavily  indebted,  and  at  the  suit  of 
some  of  his  creditors  his  lands  had 
been  rented  to  pi^  liens,  and  other 
creditors  were  threatening  to  bring 
suit  to  subject  his  entire  real  estate 
to  sale  to  satisfy  their  liens  by  judg> 
ments  and  deeds  of  trust.  In  tiiat 
emergency,  on  July  8,  1910  (after 
verdict  but  before  sentence) ,  Peter- 
son executed  a  power  of  attorney, 
appointing  his  brother,  W.  P.  Peter- 
son, his  attorney  in  fact  to  sell  such 
of  his  lands  as  might  be  necessary 
to  discharge  his  debts,  and  to  exe- 
cute and  deliver  deeds  of  convey- 
ance to  purchasers.  He  furtiier- 
more  autjtorized  and  directed  his 
attorney  in  fact  to  apply  the  pur- 
chase money  as  follows:  (1)  To 
the  payment  of  all  his  just  debts; 
(2)  to  meet  the  necessary  expenses 
of  his  family;  and  (8)  the  remain- 
der, if  any,  to  be  placed  in  some 
safe  bank  to  his  credit.  Then  fol- 
lowed a  general  grant  of  power  to 
the  attorney  in  fact  to  do  and 
transact  any  and  all  such  business 
for  and  in  behalf  of  his  principal  as 
the  latter  could  do,  if  present  and 
acting  for  himself.  The  instrument 
was  i^gned,  sealed,  and  acknowl- 
edged, and  admitted  to  record. 

The  attorney  in  fact  subsequently 
sold  the  179  acres  of  land  in  con- 
troversy to  appellants,  J.  K.  Hajmes 
and  his  wife,'  B.  V.  Haynes,  for  $2,- 
060,  ahd  on  January  21,  1911,  con- 
greyed  the  piroperty  to  them  by  deed 
In  which  the  wife  of  A.  T.  Peterson 
united:  Several  years  latter  Haynes 
and  wife  sold  and  conveyed  the  land, 
t6gdtii6r  with  certain  li^  stock,  to 
'theh*  coappdlant,  J.  A.  Jeasee,  Jr., 
for  ^,060.  In  May,  1914,  A.  T. 
Petersoh  was  pardoned  and  dis- 
charged froth  the  penitentiary,  and 
shortly  thereafter  filed  the  bill  in 
IMs  case,  alleging  that  at  the  time 
o4  ihe  execution  of  the  power  of  at- 
tbmey  he  had  been  convicted  of 
felony  and  was  civilly  dead  and  in- 

6  ~A.L.R.— 92, 
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competent  to  contract  or  transact 
business  of  any  character,  and 
therefore  the  power  of  attorney  exe- 
cuted by  him  was  void  and  of  no 
effect  and  conferred  no  authority 
upon  W.  P.  Peterson  to  sell  or  con- 
vey his  real  estate.  The  bill  idso 
charged  that  before  W.  P.  Peterson 
sold  the  land  to  Haynes  and  wife 
complainant  had  revoked  the  powef 
of  attorney,  and  that  W.  P.  Peter- 
son and  his  grantees  and  J.  A. 
Jessee,  Jr.,  had  notice  of  the  revo- 
cation at  tile  dates  of  their  respec- 
tive purchases;  that  the  sale  to 
Hajrnes  and  wife  was  for  a  grossly 
inadequate  price;  that  the  parties 
knew  there  was  no  necessity  to  sell 
the  land  for  the  punDoses  set  forth 
in  the. power  of  attorney,  and  that 
only  $1^250  of  the  purchase  money 
was  applied  to  the  purchase  men- 
tioned therein ;  and  that  Ha^es  and 
wife  conspired  with  W.  P.  Peterson 
wrongful^  and  frauduloitly  to  de^ 
prive  complainant  of  his  property. 

After  the  execution  of  the  power 
of  attorn^,  and  the  sale  and  CQn- 
veyuice  of  the  land  to  the  purchas- 
ers, and  application  of  the  purchase 
money  as  directed  by  the  power,  W. 
P.  Peterson  qualified  as  committee 
for  A.  T.  Peterson. 

So  far  as  the  case  involved  in 
this  appeal  is  concerned,  the  bill 
prays  liiat  the  deeds  from  the  at- 
torney in  fact  to  the  Hayneses  and 
from  the  latter  to  Jessee  be  can- 
celed and  tile  land  restored  to 
complainant.  The  defendants  de- 
murred to  the  bill,  and,  their 
demurrer  having  been  overruled, 
answered,  denying  all  the  material 
allegatioons  of  the  bill  affecting  their 
good  faith,  or  the  validity  of  tiieir 
title  to  the  land,  and  insisting  that 
they  were  purchasers  for  valuable 
and  adieqoate  con^d6ration,  witb- 
out  notice  of  any  rights  or  equities 
in  any  w&y  ihipairing  'thtir  title. 
The  circuit  court,  by  tibe  decree  ap- 
pealed from,  set  aside  both  deeds, 
but  made  provision  for  the  return 
of  the  pureha«e  money  in  eadi  in- 
stance, wi^  interest  and  the  actual 
cost  of  permanent  improvemeoats 
put  upon  the  Uoid,  subject  to  a  re- 
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bate  for  its  use  and  occupation  and 
any  dami^e  that  might  have  been 
done  to  the  same  while  in  the  pos- 
session of  the  purchasers,  and  that 
each  of  the  parties  pay  his  own 
costs,  and  that  no  attorney's  fee  be 
taxed. 

The  law  is  settled  that  in  suits 
for  the  cancelation  of  a  deed  on  the 
ground  of  fraud  the  burden  of  proof 
Evidence-  rests  upon  the  plam- 

burden  of  proof     till      tO      prOVe     the 

fraud.  allegations        upon 

which  he  seeks  relief  by  satisfac- 
tory proof;  the  cases  generally  even 
holding  that  fraud  must  be  proved 
beyond  a  reasonable  doubt. 

In  this  instance,  the  evidmce 
upon  all  material  allegations  is  con- 
acting  and,  to  say  the  most  for  it, 
falls  far  short  of  proving  bad  faith 
on  the  part  of  appellants.  It  utterly 
fails  to  prove  a  conspiracy  between 
the  attorney  in  fact  and  appellant  J. 
K.  Haynes  wrongfully  and  fraudu- 
lently to  deprive  A.  T.  Peterson  of 
the  land  in  controversy.  To  the  con- 
trary the  evidence  preponderates  in 
favor  of  the  view  that  Haynes  and 
wife  were  bona  fide  purchasers  of 
the  land  at  a  fair  price  and  without 
notice  of  any  circumstance  affecting 
the  validity  of  their  title.  The  same 
may  be  affirmed  of  appellant  J.  A. 
Jessee,  Jr.,  who,  as  stated,  subse- 
quently purchased  the  land  from  the 
Hayneses.  It  is  true  the  decree  of 
the  circuit  court  is  silent  as  to  the 
grounds  on  which  cancelation  was 
granted;  yet  it  bears  internal  evi- 
dence of  the  fact  that  it  was  not 
decreed  on  the  theory  that  the  de- 
fendants had  been  proved  to  be 
guilly  of  bad  faith  or  fraud,  since  it 
restores  as  far  as  practicable  the 
status  quo  of  the  litigants,  and  di- 
rects that  no  attorney's  fee  be  taxed, 
and  that  each  party  pay  hia  own 
costs. 

We  shall  notice  briefly  Hie  re- 
maining contentions  of  appellee  in 
support  of  the  decree.  The  point  is 
stressed  that  the  conviction  of  A.  T. 
Peterson  of  a  felony  and  his  sen- 
tence to  the  penitentiary  rendered 
him  civiliter  mortuus  and  incapable 
of  executing  a  valid  power  of  at- 


torney. There  is  no  statute  in 
Virginia  that  deprives  a  convict  of 
the  power  to  make  contrad»  or  con- 
veyances of  his  real  estate,  and  crav 
ruption     of     blood .-^ 

,       «      »   ..  »    C!o»Tlct>— »o*r»r 

and  forfeiture  of  to  au»oM  of 
estate  on  conviction  "'*  »~porty. 
of  felony  as  at  common  law  has  been 
expressly  abolished  by  statute^  Code, 
§  3883.  So,  in  Virginia,  the  right  of 
a  person  to  take,  hold,  and  dispose 
of  his  property,  real  and  personal,  is 
not  affected  by  his  attainder  of  fd- 
ony.  2  Minor,  Inst.  4th  ed.  pp.  655, 
659;  2  Minor,  Real  Prop.  §  1096. 
The  above  is  the  prevuling  doc- 
trine on  the  subject  in  this  country 
in  the  absence  of  statutory  inhibi- 
tion. Clark,  Contr.  2d  ed.  §  89; 
Elliott,  Contr.  §  266;  note  to  Har- 
mon V.  Bower,  17  L.R.A.(N.S.)  502. 

It  is  also  contended  that  while  A. 
T.  Peterson  was  confined  in  the 
penitentiary  he  expressly  revoked 
the  power  of  attorney  to  W.  P. 
Pet^on  by  a  letter  written  to  his 
wife,  of  which  letter  his  attorney 
in  fact  and  the  purchasers  of  the 
land  from  him  had  notice  before  the 
sale  was  made.  It  is  denied  that 
the  power  of  attorney  in  question 
was  a  mere  naked  power,  revocable 
at  the  will  of  the  principal,  be- 
cause it  not  only  empowered  the  at- 
torney in  fact  to  sell  and  convey 
the  land,  but  moreover  dedicated 
the  proceeds  of  sale  to  the  payment 
of  debts  and  support  of  the  family, 
and  imposed  upon  the  attorney  a 
Irust  relation  to  effectuate  thoee 
objects,  and  to  deposit  the  remain- 
der in  bank  to  tiie  credit  of  the 
principal.  2  Kent,  Com.  p.  1057,  § 
644 ;  Hunt  v.  Rousmanier,  8  Wheat. 
174,  5  L.  ed.  589;  Sulphur  Mines 
Co.  V.  Thompson,  93  Va.  298,  26  S. 
E.  232. 

It  is  not  necessary,  however,  to 
decide  that  question,  since  we  do 
not  think  the  evidence  sustains  the 
contention  that  A.  T.  Peterson 
wrote  such  a  letter  to  his  wife.  He 
did  not  testify  on  the  subject,  and 
the  evidence  of  his  wife  with  x^ 
spect  to  the  letter  is  weakened  by 
the  fact  that  after  the  alleged  re- 
ceipt of  it  she  voluntarily  onited 
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with  tbo  attorney  in  fact  in  conv«y- 
ing  the  land  to  the  purchasers  and 
acknowledged  the  deed  for  record. 

The  remaining  contention  is  that 
the  provisions  found  in  chapter  202 
of  the  Code,  aathorizing  the  ap- 
pointment of  a  committee  for  the 
estate  of  a  convict  sentenced  to  con- 
finement in  the  penitentiary  for 
more  than  one  year,  to  administer 
his  estate,  and  to  sue  and  be  sued 
in  respect  to  it,  afforded  the  only 
i^medy  by  which  his  estate  could 
he  subjected  to  the  payment  of 
debts. 

There  is  no  statute  or  deicision  in 
this  state  that  denies  to  a  convict 
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the  right  to  contract,  acquire,  hold, 
and  dispose  of  property,  and  ob- 
viously the  procedure  provided  by 
chapter  202  does  not  apply  where 
the      convict     has 

.      i  jV"         .~TZ    — pro-vlalon  for 

exercised  the  right  committee— 
to  dedicate  his  prop-  """*** 
erty  to  the  payment  of  debts  and 
support  of  his  family  before  the  ap- 
pointment of  a  committee^ 

Upon  the  whole  case,  we  are  of 
opinion  that  the  decree  of  the  Cir- 
cuit Court  is  erroneous  and  must  be 
reversed,  and  this  court  will  enter 
such  decree  as  the  trial  court  ought 
to  have  entered,  and  dismiss  the  bill, 
with  costs. 


ANNOTATION. 

Scope  and  effect  of  provuioiis  for  appbintmait  of  repretentative  for  estate 

of  convict. 


In  some  jurisdictions  in  which  a  coii- 
-vict  loses  his  civil  rights  as  a  result 
of  his  conviction,  statutory  provision 
has  been  made  for  the  appointment 
■of  a  representative  for  the  con- 
vict's estate.  The  powers  of  such  rep- 
resentatives, while  dependent  on  the 
"provisions  of  the  particular  statute, 
«re  generally  broad  enough  to  place 
the  convict  in  the  same  relative  posi- 
-tion  as  regards  property  riglits  which 
he  occupied  previous  to  imprisonment, 
and  the  courts,  in  construing  these 
provisions,  seem  to  strive  for  this  re- 
sult. See  the  following  cases:  Rice 
-County  V.  Lawrence  (1883)  29  Kan. 
158;  Gray  v.  Stewart  (1904)  70  Kan. 
429, 109  Am.  St.  Rep.  461,  78  Pac  852; 
New  V.  Smith  (1906)  78  Kan.  174,  84 
Pac.  1030;  Harmon  v.  Bowers  (1908) 
■78  Kan-  185,  17  L.R.A.(N.S.)  602,  96 
Pac.  61,  16  Ann.  Gas.  121 ;  Williams  v. 
Shaekleford  (1888)  97  Mo.  322,  11  S. 
W.  222;  McLaughlin  V.  McLaughlin 
(1910)  228  Mo.  635,  187  Am.  St.  Rep. 
480, 129  S.  W.  21;  Stephani  v.  Stephani 
(1894)  76  Hun,  188,  26  N.  T.  Supp. 
1089;  Trust  Co.  v.  State  Safe  Deposit 
Co.  (1905)  109  App,  Div.  665,  96  N.  Y. 
Snpp.  686,  alflrmed  in  (1907)  187  N.  Y. 
178,  79  N.  B,  996;  Davis  v.  Duffle 
(1861)  8  Bosw.  (N.  Y.)  617;  Merchant 
▼.  Shry  (1914)  116  Va.  487, 82  S.  E.  106, 
Ann.  Cas.  1916D,  1208;  Guarantee  Go. 


of  N.  A.  V.  First  Nat.  Bank  (1898)  96 
Va.  480,  28  S.  E.  909;  Ex  parte  Graves 
(1881)  L.  R.  19  Ch.  Div.  (Eng.)  1,  61 
L.  J.  Ch.  N.  S.  1,  45  L.  T.  N.  S.  897, 
80  Week.  R^.  51,  46  J.  P.  70,  14  Cox, 
C.  C.  629,  15  Cox,  C.  C.  118;  Carr  v. 
Anderson  [1903]  1  Ch.  (Eng.)  90,  72 
L.  J.  Ch.  N.  8.  50,  61  Week.  Rep.  166. 
87  L.  T.  N.  S.  840,  20  Cox.  C.  C.  416; 
Re  Gaskell  [1906]  1  Ch.  (Eng.)  440, 
76  L.  J.  Ch.  N.  S.  208,  64  Week.  Rep. 
827,  94  L.  T.  N.  S.  250,  22  Times  L.  R. 
268.  And  see  the  reported  case 
(Hatnes  v.  Petebson,  ante,  1456). 

It  has  been  held  that  where  there 
is  a  statutory  provision  for  the  ap- 
pointment of  trustees  for  the  estate  of 
a  convict,  a  judgment  obtained  against 
him  without  such  an  appointment  is 
void.  Rice  County  v.  Lawrence 
(Kan.)  supra,  wherein  it  appeared 
that  a  judgment  had  been  obtained 
against  a  convict  after  his  conviction 
and  imprisonment  for  embezzlement, 
in  a  suit  commenced  prior  to  the  accu- 
sation against  him,  and  without  the 
appointment  of  a  trustee  to  manage 
his  estate  or  defend  the  action.  It  was 
held  that  the  judgment  was  a  nullity. 
The  court,  construing  the  statute 
(Laws  1879,  §§  883,  848,  chap.  82)  pro- 
viding for  the  appointment  of  a  trus- 
tee for  the  estate  of  a  convict  impris- 
oned for  a  term  less  than  life,  to 
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manage  such  estate  and  prosecute  and 
defend  all  actions  commenced  by  or 
against  the  convict,  said:  "The  convic- 
tion, sentence,  and  imprisonment  of  the 
defendant  suspended  his  civil  rights, 
and  also  suspended  his  creditors' 
rights  to  bring  actions  against  him. 
After  his  imprisonment,  a  trustee 
might  have  been  appointed,  upon  the 
application  of  plaintiff  or  any  other 
creditor,  to  taice  charge  of  and  manage 
his  estate;  but  no  valid  judgment  could 
be  rendered  after  his  imprisonment, 
without  the  appointment  of  a  trustee." 

And  under  a  statute  (Gen.  Stat. 
1901,  §  5781}  providing  that  a  trustee 
appointed  for  the  estate  of  a  convict 
imprisoned  for  a  term  less  than  his 
natural  life  may  "sue  for  and  recover 
in  his  own  name  any  of  the  estate, 
property^  or  effects  belonging  to,  and 
all  debts  and  sums  of  money  due  or  to 
become  due  to,  such  imprisoned  con- 
vict, and  may  prosecute  and  defend  all 
actions  commenced  by  or  against  such 
convict,"  it  has  been  held  th&t  the  con- 
vict is  the  same  as  civilly  dead,  and 
that  the  trustee  is  the  only  person  who 
can  maintain  an  action  for  the  recov- 
ery of  property  belonging  to  the  con- 
vict. The  court  held  that  the  action 
could  be  maintained  by  the  trustee  in 
his  own  name,  there  being  no  possible 
way  in  which  the  convict  could  be 
made  a  party,  or  could  set  up  a  cause 
of  action  in  her  own  name  or  jointly 
with  the  trustee.  New  v.  Smitii 
(1906). 78  Kan.  174,  84  Pac.  1030. 

In  Gray  v.  Stewart  (1904)  70  Kan. 
429,  109  Am.  St.  Rep.  461,  78  Pac.  862, 
the  court,  construing  the  statute  (Gen. 
Stat.  1901,  §  6776.)  providing  th»t 
"whenever  any  perscm  shall  be  im- 
prisoned in  the  penitentiary  for  a.term 
less  than  his  natural  life,  a  trustee  to 
take  charge  of  and  manage  his  estate 
may  be  appointed  by  the  probate  court 
of  the  county  in  which  said  convict 
last  resided,"  held  that  it  did  not  apply 
where  a  convict  was  sentenced  to  suf- 
fer death  at  a  time  to  be  set  by  the 
governor  after  the  expiration  of  one 
year  from  the  date  of,  conviction,  since 
such  imprisonment  was  not  for  a  term 
less  than  his  natural  life.  And  the 
court  added  that  the  provision,  beincr 
.in  derogation  of  the  natural  right  of 


persons  td  hold  and  manage  their  own 
property,  must  be  strictly  construed 
and  extended  no  further  than  the  clear 
import  of  its  terms  required. 

And  see  Haihnon  v.  Bowers  (1908) 
78  Kan.  136,  17  L.RJ^.(Ni(.)  502,  96 
Pac.  61,  16  Ann.  Gas.  121,  wherein  tlw 
court  said  by  way  of  dictum  that  th« 
statute  (Gen.  Stat.  1901,  §§  5776,  6777) 
providing  for  the  appointment  of  a 
trustee  to  manage  the  estate  of  a  per- 
son imprisoned  in  the  penitentiary  for 
«  term  less  than  life  could  not  be  in- 
voked until  satisfactory  evidence  was 
given  that  the  convict  wae  actually  im- 
prisoned, and  the  fact  of  conviction 
and  sentence  w*a  not  equivalent  to  im- 
prisonment. 

It  has  been  held  that  the  provisions 
of  the  Missouri  statute  (Rev.  Stat. 
§  6644)  relative  to  the  appointment  of 
a  trustee  for  the  estate  of  a  convict 
imprisoned  in  the  penitentiary  for  a 
term  less  than  life,  which  trustee  may 
in  the  disposal  of  the  convict's  estate 
mortgage  or  lease  the  same  when  nec- 
essary (Rev.  Stat.  §  6550) ,  provide  the 
only  means  by  which  such  a  convict 
may  alienate  or  encumber  his  prop- 
erty, and  a  mortgage  executed  by  him 
while  so  imprisoned  and  without  pro- 
ceeding under  the  statute  is  void. 
Williams  v.  Shackleford,  (1888)  97  Mo. 
322,  11  S.  W.  222. 

A  statute  (Rev.  Stat.  1899,  art.  2,. 
chap.  141)  providing  for  the  appoint- 
ment of  a  trustee  for  the  estate  of  a 
convict  imprisoned  in  the  penitentiar)- 
for  a  term  less  than  life  has  been  held 
to  be  exclusive  of  every  other  method 
of  procedure,  when  it  is.  desired  to  at- 
tack the  estate  of  such  a  convict,  the 
.court  saying:  "The  legislature  had 
some  purpose  when  it  passed  these 
laws  as  to  the  preservation  of  his 
estate.  To  our  mind  that  purpose  was 
to  compel  the  appointment  of  a  trustee 
whenever  it  was  desired  to  attack  his 
estate,  either  for  the  payment  of  debts 
^r  for  the  support  and  maintenance  of 
his  wife  and  children."  And  so  a 
judgment  in  a  divorce  ^proceeding,  de- 
creeing the  lands  of  the  convict  hus- 
band to  the  wife  by  yray  of  alimony, 
where  the  husband  was  not  represent- 
.ed  by  a  trustee  of  Ms  estate,  was  void, 
and  a  bill  in  eqaitf  pxtqier  to  remove 
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ihe  jmlirmeBt  from  the  record  as  a 
cloud  on  the  husband's  title.  Mc- 
Laughlin V.  MeLaughltn  (1910)  228 
Mo.  686,  187  Am.  St.  Rep.  680,  129  S. 
W.  21. 

But  It  has  been  held  that  the  pro- 
eeeding  for  a  divorce  without  alimony 
or  sequestration  of  the  property  of  the 
convict  husband  is  a  proceedinsr  not 
aflfectins  the  estate  of  the  convict,  but 
relating  solely  to  the  status  of  the  par- 
ties, and  as  such  maintainable  without 
the  appointment  of  a  trustee  for  the 
eonvict  under  the  provisions  of  the 
■tatute  (Rev.  Stat.  1899,  art.  2,  chap. 
141).  McLaughlin  v.  McLauglilin 
(Mo.)  supra. 

In  Davis  v.  Dnffie  (1861)  8  Bosw. 
(N.  Y.)  617,  affirmed  in  (1867)  1  Abb. 
App.  Dec.  486,  4  Abb.  Pr.  N.  S.  478,  it 
was  held  that  the  early  New  York  stat- 
ute (2  Rev.  Stat.  15)  providing  for  the 
appointment  of  trustees  of  the  estate 
of  a  convict  was  not  exclusive,  but  that 
a  mortgage  might  be  foreclosed 
against  the  convict  without  the  ap- 
pointment of  trustees,  since  the  mort- 
gagee would  be  entitled  to  a  decree 
against  the  debtor  personally,  in  the 
event  of  a  deficiency,  and  even  had 
trustees  been  appointed,  the  debtor 
would  have  been  a  necessary  party. 
The  court  said:  "Trustees  could  rep- 
resent Davis  [the  debtor]  only  as  to 
his  estate,  for  the  purpose  of  effecting 
a  transfer  of  the  title  to  his  property, 
and  paying  his  debts.  They  are  not, 
ex  officio,  his  attorneys  to  appear  and 
answer  suits  brought  against  him, 
with  a  view  to  conclude  him  personal- 
ly by  the  judgments  that  may  be  ren- 
dered therein,  any  further  than  to  pro- 
tect them  in  appropriating  any  of  his 
estate  that  may  ie  necessary  to  satis- 
fy the  debts,  and  to  sell  it  to  make 
satisfaction." 

In  Trust  Co.  v.  State  Safe  Deposit 
Co.  (1905)  109  App.  Div.  665,  96  N.  Y. 
Supp.  685,  affirmed  in  (1907)  187  N.  Y. 
178,  79  N.  £.  996,  it  was  held  that  the 
provisions  of  the  statute  (Laws  1889, 
ehap.  401)  relative  to  the  appointment 
of  a  cominittee  for  the  estate  of  a  life 
convict  would  be  applicable,  although 
the  eonvict  had  been  removed  to  a 
state  hospital  for  the  insane,  the  court 
sajring:    "All  that  it  is  necessary  to 


show  to  bring  a  case  within  the  pro- 
visions of  this  act  are  the  facts  that  a 
person  has  been  convicted  and  sen- 
tenced to  imprisonment  for  life." 

And  see  Stephani  v.  Stephani  (1894) 
75  Hun,  188,  26  N.  Y.  Supp.  1089,  . 
wherein  the  court  held  that  every  re- 
quirement of  the  statute  (Laws  1889, 
chap.  401),  providing  for  the  appoint- 
ment of  a  committee  for  the  estate  of  a 
life  convict,  as  to  the  facts  necessary 
to  be  established  to  confer  jurisdiction 
on  the  court,  must  be  established  by 
common-law  proof. 

In  Merchant  v.  Shry  (1914)  116  Va. 
«7,  82  S.  E.  106,  Ann.  Cas.  1016D. 
1203,  it  was  held  that,  under  the  pro- 
visions of  a  statute  (Code,  §§  4116, 
4116)  relative  to  the  appointment  of  a 
committee  of  the  estate  of  a  eonvict, 
it  would  be  proper  not  only  for  his 
committee  to  sue  in  his  behalf,  but  for 
him  to  be  in  turn  proceeded  against 
through  them,  and  in  tort  as  well  as 
in  contract.  As  to  the  effect  of  the 
delegation  of  authority  to  the  com- 
mittee, the  court  said:  "By  f  4115  a 
committee  may  be  appointed  on  the 
motion  of  any  party  interested,  who 
shall  have  charge  of  the  whole  estate, 
real  and  personal,  of  the  convict  until 
he  is  discharged  from  confinement. 
Such  conraiittee  may  sue  and  be  sued 
In  respect  to  debts  due  to  or  by  such 
eonvict,  and  he  may  sue  and  b«  sued 
in  respect  to  any  other  of  the  convict* s 
estate.  We  do  not  think  this  language 
can  be  satisfied  by  applying  it  only  to 
vindicate  wrongs  against  the  convict's 
estate, — with  respect  to  them  the  com- 
mittee can  certainly  sue,  but  he  can 
also  be  sued  in  respect  to  any  other  of 
the  convicts  estate, — ^that  is,  his  estate 
other  than  the  debts  due  to  him.  We 
can  conceive  of  no  force  to  be  attrib- 
uted to  the  words  which  permit  the 
committee  to  be  sued  with  respect  to 
the  convict's  estate  other  than  the 
debts  due  by  him,  except  that  it  meant 
to  confer  upon  every  person  in  inter- 
est, at  whose  instance  the  committee 
might  be  appointed,  the  right  to  bring 
a  suit  to  establish  whatever  claim 
might  be  asserted,  to  be  satisfied  not 
only  out  of  the  debts  due  to  the  con- 
vict, but  out  of  any  other  portion  of 
his   estate,   real   or  personal,  which 
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passed  by  operation  of  law  to  hia  com- 
mittee. As  to  a  debt  due  the  commit- 
tee, he  is  given  the  same  right  to  re- 
tain as  an  administrator  would  have, 
and  by  §  4117  the  committee  is  re- 
>  quired  to  allow  (subject  to  the  claims 
of  creditors)  a  sufiScient  maintenance 
out  of  the  convict's  estate  for  his  wife 
and  family,  if  any." 

In  the  reported  case  (Haynes  v.  Pet- 
erson, ante,  1456),  it  is  held  that  the 
statutory  provision  for  the  appoint- 
ment of  a  committee  to  administer  the 
estate  of  a  convict  (Code  1904,  $§ 
4110-4173c)  does  not  apply  where, 
previous  to  the  appointment  of  a  com- 
mittee, the  convict  has  exercised  his 
right  to  contract  and  dispose  of  his 
property. 

It  seems,  however,  that  the  provi- 
sions of  the  Virginia  statute  (Code, 
§§  4116,  4116)  relative  to  the  appoint- 
ment of  a  committee  of  the  estate  of  a 
person  confined  in  a  penitentiary  of 
the  state  by  a  court  thereof  for  more 
than  a  year  aire  not  applicable  to  a 
citizen  of  Virginia  who  has  been  con- 
fined in  the  penitentiary  of  another 
state  under  sentence  by  a  court  there- 
of. Guarantee  Co.  of  N.  A.  v.  First 
Nat.  Bank  (1898)  95  Va.  480,  28  S.  E. 
907. 

Undeir  the  authority  of  the  English 
Act  of  1870  (83  and  84  Vict.  chap.  23) 
providing  that  an  administrator  should 
be  appointed  for  the  estate  of  a  con- 
vict, who,  amongst  other  powers, 
"shall  have  absolute  power  to  let, 
mortgage,  sell,  convey,  and  transfer 
any  part  of  such  property  as  to  him 
shall  seem  fit,"  it  was  held  that  while 
this  power  must  be  exercised  reason- 
ably and  properly,  it  was  not  restricted 
to  sales  for  the  purpose  of  meeting  the 
financial  obligations  of  the  convict  a^ 
expressly  provided  therein,  but  "it  is 
an  absolute  power  irrespective  of  any 
question  as  to  whether  money  is  want- 
ed for  payment  of  debts  or  not."  And 
where  a  sale  of  jewelry  and  certain 
stock  of  the  convict  was  attacked,  the 
court  said:    "If  I  am  right  in  my  con- 


struction of  the  Act  of  Parliament,  alt 
I  have  to  do  is  to  ascertain  whether 
the  administrator  has  made  the  sale 
bona  fide.  I  agree  that  that  involves 
that  he  shall  not  have  made  it  blindly 
or  carelessly,  or  without  exercising 
any  judgment  or  discretion  upon  it, 
but  if  he  has  sold  bona  fide,  then  that 
sale  is  to  be  binding,  and  the  propriety 
of  it  and  the  sufficiency  of  the  grounds 
upon  which  he  made  it  are  not  to  be 
in  any  way  called  into  question  by  the 
convict"  Carr  v.  Anderson  [1903]  1 
Ch.  (Eng.)  90,  appeal  dismissed  ia 
[1903]  2  Ch.  279,  72  L.  J.  Ch.  N.  S.  534, 
51  Week.  Rep.  466,  88  L.  T.  N.  S.  603, 
19  Times  L.  R.  894. 

In  Re  Gaskell  [1906]  1  Ch.  (Eag.) 
440,  75  L.  J.  Ch.  N.  S.  203,  54  Week. 
Rep.  827,  94  L.  T.  N.  S.  250,  22  Times 
L.  R.  268,  affirmed  in  [1906]  2  Ch.  1, 76 
L,  J,  Ch.  N.  S.  503,  94  L.  T.  N.  S.  658, 
22  Times  L.  R.  464,  it  an?eared  that 
under  the  provisions  of  the  Forfeiture 
Act  1870  (33  &  34  Vict.  chap.  23)  re- 
lating to  the  appointment  of  an  admin- 
istrator in  whom  should  vest  all  the 
estate  and  interest  of  a  convicted 
felon,  and  who  should  have  full  power 
to  sell  and  convey  any  part  of  such 
property,  an  administrator  had  sold 
in  fiee  simple  property  in  which  the 
convict  was  seised  of  an  estate  taiL 
The  court  held  that  the  effect  of  these 
provisions  was  not  as  extensive  as  to 
authorize  such  a  conveyance,  but  that 
they  vested  in  the  administrator  only 
the  real  and  personal  property  of  the 
convict,  and  not  any  other  estate  or 
interest. 

And  see  Ex  parte  Graves  (1881) 
L.  R.  19  Ch.  Div.  (Eng.)  1,  51  L.  J.  Ch. 
N.  S.  1,  45  L.  T.  N.  S.  897,  80  Week. 
Rep.  61,  46  J.  P.  70,  14  Cox.  C.  C.  629, 
16  Cox,  C.  C.  118,  wherein  it  was  held 
that  the  Act  of  1870  (38  &  34  Viet, 
chap.  23)  did  not  make  it  necessary 
for  a  creditor  of  a  convict  to  obtain 
the  appointment  of  an  administrator 
of  the  convict's  estate  as  tiierein  pro- 
vided, in  order  to  take  proceedings  in 
bankruptcy  against  him.       B.  B.  B. 
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INDUSTRIAL  COMMISSION  OF  OHIO,  PIff.  in  Err., 

•  ▼. 
MARGARET  ROTH  et  ai. 

Ofcto  Suprmn*  Court -^Aprtl  8,  1919. 

(98  Ohio  St  S4»  120  N.  E.  172.) 

Workmen's  conpmsation  —  inhaling  gas. 

1.  The  accidental  and  unforeseen  inhaling  by  an  employee,  in  the  course 
of  his  employment,  of  a  specific,  volatile  poison  or  gas,  resulting  in  injury 
or  death,  is  not  an  "occupational  disease." 

[See  note  on  tMa  qvAstitm  beginning  on  page  1466.] 


—  occupational  disease. 

2.' A  disease  contracted  in  the  nat- 
ural and  ordinary  course  of  employ- 
ment, by  a  person  engaged  in  a 
particular  calling  or  occupation, 
which  disease  from  ciHnmon  experience 
is  known  to  be  a  usual  and  customary 
incident  to  such  calling  or  occupation, 
is  an  "occupational  disease,"  and  not 
within  the  contemplation  of  the  Work- 
men's Ciompenaatiou  Law. 

Headnotes  1  and  2  by  the  Court. 


IMBnitimi  —  occupation, 

8.  Occupation    is    that    particular 
business,  profession,  trade,  or  calling 
which  engages  the  time  and  efforts 
of  an  individual. 
—  accident 

4.  An  accident  is  some  happening 
that  occurs  by  chance,  unexpectedly, 
and  not  in  the  usual  course  of  events. 

[See  14  B.  C.  L.  1288;  20  R.  C.  L. 
18.] 


Error  to  the  Court  of  Appeals  for  Jefferson  Counly  to  review  a  judg- 
ment reversing  a  judgment  of  the  Court  of  Common  Fleas,  sustaining  a 
demuirer  to  and  dismissing  a  petition  filed  under  the  Workmen's  Com- 
pensation Act  to  recover  cnnpensation  for  the  death  of  plaintiffs'  decedent 
Affirmed. 


Statement  by  Donahiie,  J.: 
In  the  fall  of  1915,  Edwin  S.  Roth, 
a  boy  about  eighteen  years  of  age, 
was  employed  by  McFeeley  Broth- 
ers as  a  common  laI>orer.  McFeeley 
Brothers  had  complied  witii  tlie  pro- 
visions of  the  Workmen's  Compen- 
sation Law,  and  had  paid  premiums 
into  the  insurance  fund  of  the  state 
of  Ohio,  as  required  by  that  law. 

On  the  8th  day   of   November, 
1915,  Rotii,  in  the  course  of  his  em- 

gloyment,  was  ordered  and  directed 
3  do  some  painting  on  a -building  in 
tlie  process  of  construction.  Roth, 
though  not  a  painter,  undertook  to 
obey  the  orders  given  him ;  but  the 
weather  was  so  cold  that  the  paint 
would  not  flow  from  the  brush.  He 
was  then  directed  by  his  employers, 
through  their  foreman,  to  take  the 
paint  to  a  small  building  and  heat 
it;  whidi  he  did.    This  small  build- 


ing had  no  ventilation  except  the 
doors  and  windows,  which  were 
closed.  The  paint,  when  heated, 
gave  off  poisonous  fumes  and  va- 
pors, which  were  inhaled  by  Roth 
while  heating  it  and  also  while  at 
work  with  a  bucket  of  hot  paint  di- 
rectly under  him.  This  process  of 
heating  was  required  to  be  done 
from  time  to  time  throughout  that 
day  and  the  next  On  the  evening 
of  the  second  day.  Roth  became  ill 
from  the  poisonous  fumes  and  gases 
which  he  had  inhaled,  and  his  illness 
continued  to  increase  from  day  to 
day  until  it  resulted  in  his  death  on 
the  26th  day  of  the  same  month. 

An  application  was  made  to  the 
Industrial  Commission  of  Obio  by 
the  defendants  in  error,  who  were 
all  partially  dependent  upon  the  de- 
ceased for  support,  for  compensa- 
tion  on  account  of  the   death  of 
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Edwin  S.  Roth.  The  Commission 
refused  to  make  any  award  of 
compensation,  and  denied  defend- 
ants in  error  any  right  of '  com- 
pensation whatever,  for  the  reason, 
that,  in  the  opinion  of  the  Com- 
mission, death  resulted  from  an 
occupational  disease,  and  not  from 
injuries  received  in  the  course 
of  his  employment.  An  appeal  was 
taken  from  this  order  of  the 
Industrial  Commission  of  Ohio 
to  the  court  of  common  pleas  of  Jef- 
ferson county.  A  petition  was  filed 
by  the  defendants  in  error,  averring 
the  above  facts.  To  this  petition  the 
Industrial  Commission  of  Ohio  filed 
a  general  demurrer,  which  was  sus- 
tained by  the  common  pleas  court, 
and,  defendants  in  error  not  desir- 
ing to  plead  further,  their  petition 
was  dismissed  and  judgment  ren- 
dered against  them  for  costs.  Upon 
a  proceeding  in  error,  the  court  of 
appeals  of  Jefferson  county  reversed 
the  judgment  of  the  common  pleas 
court,  and  this  proceeding  in  error 
is  now  prosecuted  in  this  court  to 
reverse  the  judgment  of  the  court  of 
appeals. 

Messrs.  Joseph  McGhee,  Attorney 
General,  William  J.  Ford,  H.  Stanley 
McCall,  and  Roy  R.  Carpenter  for 
plaintiff  in  error. 

Mr.  C.  L.  Williams,  for  defendants 
in  error: 

Decedent  died  of  injuries  caused  by 
the  negligence  and  carelessness  of  his 
employers,  and  not  of  an  occupational 
disease,  and  claimants  are  entitled  to 
compensation. 

Pickett  T.  Pacific  Mut.  L.  Ins.  Co.  144 
Pa.  79,  18  L.R.A.  661.  27  Am.  St.  Rep. 
618,  22  Atl.  871;  Paul  v.  Travelers' 
Ins.  Co.  112  N.  Y.  472,  3  L.R.A.  443,  8 
Am.  St.  Rep.  758,  20  N.  E,  347;  Ismay 
V.  Williamson  [1908]  A.  C.  437,  52  Sol. 
Jo.  713,  77  L.  J.  C.  P.  N.  S.  107,  99  L.  T. 
N.  S.  695,  24  Times  L.  R.  881 ;  Brintons 
V.  Turvey  [1905]  A,  C.  233,  74  L.  J. 
K.  B.  N.  S.  474,  53  Week.  Rep.  641,  92 
L.  T.  N.  S.  578,  21  Times  L.  R.  444,  7 
W.  C.  C.  1,  2  Ann.  Cas.  187;  Adams  v. 
Acme  White  Lead  &  Color  Works,  182 
Mich.  157,  L.R.A.1916A,  283,  148  N. 
W.  485,  Ann.  Cas.  1916D.  689.  6  N.  C. 
C.  A.  482. 


Donahue,  J.,  delivered  the  opinion 
of  the  court: 

It  is  contended  on  the  part  of  the 
plaintiff  in  error  that  it  conclusive- 
ly appears  from  the  facts  stated  in 
the  petition  that  Edwin  S.  Roth  died 
from  an  occupational  disease,  and 
that  injury  or  death  resulting  from 
such  diseases  contracted  in  the 
course  of  employment  is  not  within 
the  provisions  of  the  Workmen's 
Compensation  Act,  and  cannot  be 
made  the  basis  of  a  claim  for  caat- 
pensation  from  iiie  insurance  fund 
.  provided  by  that  act. 

If  this  is  true,  it  is  the  end  of  the 
case,  and  the  judgment  of  the  court 
of  appeals  must  be  reversed  and  that 
of  the  common  pleas  affirmed.  In- 
dustrial Commission  v.  Brown,  92 
Ohio  St.  309,  L.R.A.1916B,  1277, 
110  N.  E.  744. 

In  the  brief  of  counsel  for  plain- 
tiff it  is  said  that  "the  question  as 
to  whether  or  not  this  is  an  occu- 
pational disease  is  a  medical  ques- 
tion rather  than  a  question  of  law." 

If  that  statement  is  correct,  then 
it  was  error  for  the  trial  court  to 
sustain  the  demurrer,  and  it  should 
have  submitted  the  question  to  a 
jury  under  proper  instructions, 
upon  such  expert  medical  evidence 
as  might  have  been  offered  by  the 
parties  to  the  suit. 

There  is,  however,  no  dispute  as 
to  the  facts  in  this  case.  Neverthe- 
less, it  does  not  always  follow  that 
where  the  facts  are  not  in  dispute 
the  jury  has  no  function  to  perform. 
Sometimes  the  ultimate  question  at 
issue  is  a  proper  one  to  be  sulmiit- 
ted  to  the  jury,  even  where  there  is 
no  dispute  as  to  the  primary  facts 
and  combination  of  circumstances 
from  which  the  conclusion  is  to  be 
deduced ;  as,  for  instance,  in  a  neg- 
ligence case,  where  the  admitt«i 
facts  do  not  constitute  negligence 
per  se,  it  is  the  province  of  a  jury 
to  determine  whether  they  do  or  do 
not  constitute  negligence  under  the 
peculiar  circumstances  al  each  par- 
ticular case. .  Cte  the  other  hand, 
where  the  facts  are  admitted  or  con- 
clusively established,  and  the  proper 
judgment  to  be   entttrad   involves 
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eonBtruetion  of  the  law     that  it  is  a  matter  of  years  instead 


oeevpatloa* 


only  iSbe 

applicable  to  such  facts,  the  question 
is  for  the  court,  and  not  for  the  jury. 
Cornell  r.  Morrison,  87  Ohio  1^ 
215,  100  N.  E.  817. 

We  are  of  the  opinion  that  this 
case  comes  within  the  latter  class, 
although  it  is  very  close  to  the  divid- 
mg  line,  and  we  can  readily  see  how 
a  ^ery  slight  variance  in  the  facts, 
in  a  similar  case,  might  present  a 
jury  question.  In  this  case  it  is  ad- 
mitted that  the  deceased  was  a  com- 
mon laborer,  and  that  the  disease 
of  lead  poisoning  is  not  incident  to 
his  regular  occupation,  but,  on  the 
contrary,  is  incident  to  the  work  in 
which  h6  was  emi^yed  for  the  two 
daya  preceding  hu  illness. 

"Occupation"  has  been  defined  by 
the  courts  of  this  and  other  states 
to  be  "that  particu- 
lar business,  pro- 
fession, trade,  or 
calling  which  engages  the  time  and 
efforts  of  an  individual."  In  other, 
words,  the  employment  in  which  one 
regularly  engages,  or  the  vocation 
of  one's  life.  A  disease  contracted 
in  the  usual  and  ordinary  course  of 
events,  which,  from  the  common 
experience  of  hu- 
manity, is  known  to 
be  incident  to  a  par- 
ticular employment, 
is  an  occupational  disease,  and  hot 
within  the  cmitemplation  of  the 
Workmen's  Compensation  Law. 

It  is  within  the  common  knowl- 
edge of  men  that  lead  poisoning  is  & 
disease  incident  to  the  occupation 
of  a  painter,  and  if  this  young  naan,,. 
althous^  employed  as  a  common 
laborer^  tmdertoiiik,'!^  the  coiu:se.of 
his  employment,  to  do  the  work  oif  a 
painter,  and,  by  reason  thereof,  in 
tfae  natural .  and  due  course  of 
enrsMs,  contracted  this  disease  as  an 
incident  thereto,  it  is  the  end.  of  the 
controversy.  But  it  is  also  com- 
mon knowledge  that,  in  the  occupa- 
tion of  a  painter,  the  exposure  is  so 
slight  that  this  disease  is  slow  and 
insidiouff  in  its  development,  and 
chronic  in  its  character.  In  fact, 
the  history  of  the  development  of 
tfkis  disease  in  this  occupation  tik&vrs 


«omp«na«tloi 
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of  days,  and  that  many  escape  al- 
together. There  are  many  other 
occupations,  perhaps  as  many  as  85 
in  the  aggregate,  to  which  this  dis- 
ease is  also  incident,  and  in  sonae 
of  them  the  exposure  is  so  great  that 
the  disease  is  of  far  more  rapid 
development  Lead  smelting  and  the 
making  and  handling  of  lead  car- 
bonates are  by  far  the  most  hazard- 
ous of  these  employments,  yet  a  case 
of  lead  poisoning  developed  in  five 
weeks  by  a  man  employed  in  a  white 
lead  fact<»y,  who  was  furnished  no 
respirator  and  was  not  advised  that 
the  white  dust  on  his  hands  and 
mustache  was  poison,  is  reported  by 
medical  authorities  as  an  extreme 
case  of  the  rt^id  development  of 
this  disease.  Lead  poisoning,  of 
course,  may  be  acute  if  the  exposure 
is  so  extraordinary  and  overwhelm- 
ing as  to  produce  immediate  results. 
Time,  after  all,  is  but  a  relative  cir- 
cumstance, and  the  amount  of  tiiaaf 
requisite  for  the  development  of  this 
disease  is  always  in  the  inverse  ratio 
to  the  extent  and  character  of  the 
exposure. 

In  the  construction  of  the  law,  it 
is  the  duty  of  a  court  to  give  to 
words  their  usual  and  ordinary 
meaning, — such  meaning  as  they  im- 
port to  mankind  in  general,  and  not 
a  forced  or  unusual  definition,  which 
may,  in  its  last  analysis,  be  techni- 
cally correct,  but  wholly  at  variance 
with  the  common  understanding  of 
men.  Applying  this  fair  and  rea- 
sonable rule  of  interpretation  to  ttie 
tena  "occupational  disease,"  it  fol- 
lows that  an  occupational  disease  is 
notonty  ft'^sease  inetdea^  tA  »  pftc-r 
ticular  occupation,  but  that  it  is  a 
disease  developed  in  the  usual  and 
ordinary  manner  by  reason  of  and 
because  of  the  occupation  in  which 
the  person  suffering  therefrom  is  or 
was  engaged. 

While  the  fact  is  well  known  and 
recognized  generally  that  certain 
occupations  are  the  prolific  sources 
of  lead  poisoning,  yet  it  by  no  means 
follows  that  a  case  of  lead  poisoning 
cannot  be  developed  in  other  ways 
than  by  engaging  in  such  occtipa- 
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tion.  There  are  cases  recorded  by 
i-eputable  medical  authorities  where 
acute  lead  polBonins:  has  developed 
immediately  by  sudden  exposure  to 
larsre  quantities  of  dust,  vapor,  and 
gases  from  broken  packages  of  lead, 
and  from  fumes  of  molten  lead ;  but 
such  cases  are  the  result  of  accident 
or  misadventure,  that  may  happen 
to  any  person,  regardless  of  his  oc- 
cupation. If,  therefore,  it  were  con- 
ceded that,  in  the  occupation  of  a 
painter,  the  disease  of  lead  poison- 
ing might,  in  the  ordinary  aTid  usuid 
course  of  events,  develop  in  two 
days,  yet  the  facts  pleaded  in  this 
petition,  if  true,  conclusively  show 
that  this  disease  did  not  occur  in 
that  way,  although  the  deceased  was 
temporarily  engaged  in  painting; 
but,  on  the  contrary,  that  his  injury 
was  caused  wholly  and  entirely  by 
accident  and  misadventure,  while 
l^^ti^ST  the  paint  in 
"*■*•**"•  —^  a  small,  unventUat- 
ed  room,  where  the  deadly  fumes 
pervaded  the  atmosphere  he  was 
compelled  to  breathe. 

An  "accident"  is  some  happening 
that  occurs  by  chance,  unexpectedly, 
and  not  in  the  usual 
course  of  events.  It 
is  something  that 
might  possibly  be  prevented  by  the 
exercise  of  due  care  and  caution.  In 
this  particular  case,  if  the  young 
man  had  understood  the  deadly  na- 
ture of  the  fumes  he  was  breathing, 
he  could  easily  have  escaped  all  dan- 
ger by  opening  the  doors  and  win- 


DeflBitloi 
aecldeat> 


dows  of  the  room  in  which  the  paint 
was  being  heated ;  and  the  fact  that 
the  accident  might  easily  have  been 
avoided  readily  distinguishes  it 
from  an  occupational  disease;  for, 
notwithstanding  the  fact  that  more 
than  two  centuries  ago  occupational 
diseases  had  become  so  well  known 
as  to  justify  their  treatment  in  a 
separate  volume  in  the  medical  lit- 
erature of  that  day,  nevertheless 
science  has  been  unable  to  discover 
any  positive  means-  and  methods  of 
prevention.  These  diseases  are  in- 
cident to  certain  employments,  yet 
with  full  knowledge  of  that  fiict 
human  foresight  cannot  defend 
against  them.  The  fact  that  this  in- 
jury resulted  in  a  disease  that  is 
incident  to  divers  occupations  does 
not  bring  it  within  the  doctrine  an- 
nounced by  this  court  in  the  case  of 
Industrial  Commission  t.  Brown, 
supra;  for  this  accident  might  have 
happened  to  any  person,  regardless 
of  occupation,  who  had  occasion  to 
enter  this  building  at  the  time  this 
folly  was  being  perpetrated. 
•  We  are  therefore  of  the  opinion 
that  the  term  "occupational  disease" 
must  be  restricted  to  a  disease  that 
is  not  only  incident  to  an  occupation, 
but  the  natural,  usual,  and  onlinary 
result  thereof;  and  held  not  to  in- 
clude one  occasioned  by  accident  or 
misadventure. 
Judgment  affirmed. 

Wanamaker,  Jimes,  and  MattUaa, 
JJ.,  concur. 


ANNOTATION. 

injarjr  trem  (Fnmet  or  gates  as  aeddent  or  oecnpalioDal  dbease  wiIUb  Am 
meaning  of  the  compensation  statntet. 


Comiiensation  statutes  generally  con- 
tain the  provision  that  compensation 
shall  be  payable  for  injuries  by  "acci- 
dent." Practically  all  of  the  cases 
passing  upon  the  question  have  de- 
cided that  an  industrial  or  occupation- 
al disease  contracted  by  the  inhaling 
of  poisonous  fumes  or  gases  is  not  an 
"accident"  within  the  meaning  of  the 
statutes. 

Ptomaine  poisoning  contracted  by 


inhaling  sewer  gas  while  working 
around  cesspools  is  not  an  accident 
Eke  v.  Hart-Dyke  [1910]  2  K.  B. 
(Eng.)  677.  80  L.  J.  K.  B.  N.  S.  90,  lOS 
L.  T.  N.  S.  174,  26  Times  L.  R.  613, 
8  B.  W.  C.  C.  482,  3  N.  G.  C.  A.  230. 

Nor  is  typhoid  fever,  contracted 
while  handling  sewage.  Finlay  v. 
TuUamore  Union  (1914)  48  It;  L.  T. 
110,  7  B.  W.  C.  C.  978. 

Nor  is  enteritis,  contracted  by  in- 
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iuling  oeww  gas  while  workias:  in  a 
«ewer.  Broderick  v.  London  County 
Coaikcil  [1908]  2  K.  B.  (Bng.)  807t 
77  L.  J.  K  B.  N.  S.  1127.  99  L.  T.  N.  & 
j»69,  24  Times. L.  R.  822,  15  Ann.  Cos. 
«86. 

Nor  is  lead  poisoning  an  accident. 
Steel  V.  Canuuell,  L.  &  Co.  [1905]  2  K. 
B.  (Ens:.)  282,  74  L.  J.  K.  B.  N.  S.  610, 
58  Week.  Rep.  612,  93  L.  T.  N.  S.  357, 
21  Times  L.  R.  490,  2  Ann.  Cas.  142; 
Williams  v.  Duncan  (1898;  C.  C.)  1 
W.  G.  C.  (Eng.)  123;  Adams  v.  Acme 
White  Lead  &  Color  Works  (1914)  182 
Mich.  Iffl,  L.RJ^.1916A,  288, 148  N.  W. 
485,  Ann.  Cas.  1916D,  689,  6  N.  C.  C. 
A.  482. 

Lead  poisoning  is  expressly  desif* 
nated  as  an  industrial  disease  id  §  8 
of  the  English  Act  of  1906  which  pro- 
vides for  compensation  for  incapacity 
resulting  from  certain  designated  in- 
dustrial diseases. 

The  Connecticut  and  Ohio  courts 
have  held  that  lead  poisoning  is  not  a 
"personal  injury"  within  the  meaning 
of  the  Compensation  Acts  of  those 
states,  so  as  to  entitle  the  workman  to 
an  award  of  compensation.  Miller  v. 
American  Steel  &  Wire  Co.  (1916)  90 
Conn.  349,  L.RJL1916E,  510,  97  Atl. 
345,  14  N.  C.  C.  A.  842;  Industrial 
Commission  v.  Brown  (1915)  92  Ohio 
St.  809.  L.R.A.1916B,  1277,  110  N.  £. 
744. 

On  the  other  hand,  the  Massachusetts 
court  has  given  a  broader  meaning  to 
the  term  "personal  injury,"  as  used  in 
the  statute  of  that  state. 

Thus,  lead  poisoning  has  been  held 
to  be  a  "personal  injury"  within  the 
"W>#"<««y  of  the  Massachusetts  act. 
Johnson's  Case  (1914)  217  Mass.  388, 
104  N.  E.  785.  4  N.  C.  C.  A.  848. 

So,  blindness  because  of  optic  neu- 
ritis, due  to  poisonous  gases  from  a 
fomace  upon  which  the  injured  per- 
son was  obliged  to  work,  is  a  "personal 
injury"  within  the  meaning  of  that 
statute.  Hurle's  Case  (1914)  217 
Mass.  228,  L.R.A.1916A,  279,  104  N.  E. 
336,  4  N.  C.  C.  A.  527. 

So,  too,  an  employee  who  inhales 
damp  smoke  and  is  drenched  with 
water  and,  as  a  result,  contracts  lobar 
pneumonia  and  dies,  may  be  found  to 
have    suffered    a    "personal    injury" 


within  the  meaning  of  the  Massachu- 
sette  act  McPhee's  Case  (1915)  222 
Mass.  1,  109  N.  E.  633-.  10  N.  C.  C.  A. 
257. 

Death  from  the  disease  of  glanders, 
contracted  through  inhalation  of  the 
bacteria  of  glanders,  does  not  result 
from  an  "accidentel  personal  injury." 
Richardson  v.  Greenburg  (1919)  188 
App.  DiT.  248,  176  N.  Y.  Supp.  651. 
The  court  said:  "Had  it  been  the  in- 
tention of  the  legislature  to  include 
within  the  meaning  of  'injury,'  or  'per- 
sonal injury,'  all  diseases  of  whatever 
nature,  it  would  not  have  been  neces- 
sary expressly  to  mention,  in  addition 
to  "accidental  injuries,'  'such  disease 
or  infection  as  may  naturally  and  un- 
avoidably result  therefrom.'  This  ex- 
press mention  of  a  disease  which  is  the 
consequence  of  injury  would  seem  to 
exclude  all  diseases  which  are  not. 
The  particular  disease  must  'result' 
from  'accidental  injury,' — that  is  to 
say,  it  must  be  preceded  by  such  in- 
jury, and  therefore  cannot  constitute 
the  injury  which  it  follows.  Evidently 
'disease'  and  'accidental  injury'  are  in 
contrast  with  each  other,  so  that  the 
former  is  never  comprehended  by  th« 
latter.  The  Workmen's  Compensation 
Law  was  drawn  with  painstaking  care, 
and  it  cannot  be  supposed  that  words 
and  phrases  found  therein,  particular- 
ly in  the  defining  clauses,  were  need- 
lessly, meaninglessly,  or  obscurely 
used.  The  plain  meaning  of  if»  words, 
without  the  aid  of  judicial  interpreta- 
tion, induces  the  conclusion  that  the 
legislature  intended  to  make  compen- 
sable no  condition  or  death  resulting 
from  disease,  unless  the  disease  itself 
followed  a  traumatic  injury  or  other 
injury  not  partaking  of  the  nature  of 
a  disease." 

A  disease  contracted  as  a  direct 
result  of  unusual  conditions  connected 
with  the  work,  and  not  as  an  ordinary 
or  reasonably  to  be  anticipated  result 
of  pursuing  the  work,  is  to  be  consid- 
ered as  an  accidental  injury. 

Thusi  pneumonia  caused  by  the  in- 
halation of  gas  generated  by  an  ex- 
plosion is  an  accident.  Kelly  v.  Au- 
chenlea  Coal  Co.  [1911]  S.  C.  864,  48 
Scot  L.  R.  768,  4  B.  W.  C,  C.  417. 

So,  in  Edmunds  v.  The  Peterston 
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(1911)  28  Times  L.  R.  (Ens.)  18,  the 
death  of  an  engineer  from  gas  fumes 
from  a  stove  was  found  to  be  acciden- 
tal, and  to  arise  out  of  the  employment, 
although  he  had  been  forbidden  to 
have  a  fire  at  night,  where  some  fire 
was  necessary  because  of  the  extreme 
cold. 

Injuries  to  the  lungs,  caused  by  the 
employer's  negligently  permitting  poi- 
sonous gases  and  fumes  to  remain 
about  the  working  place,  are  acciden- 
tal injuries.  Naud  t.  King  Sewing 
Mach.  Co.  (1916)  95  Misc.  678,  159 
N.  Y.  Supp.  910,  affirmed  per  ciftiam 
(1918)  22S  N.  Y.  567, 119  N.  E.  1061. 

Blindness  of  a  show  card  writer, 
who  uses  wood  alcohol  in  his  work,  due 
to  its  excessive  use  during  a  rush 
period,  is  an  accident  within  the  mean- 
ing of  the  California  statute.  Fidelity 
ft  C.  Co.  V.  Industrial  Acci.  Commis- 
sion (1918)  177  Cat.  614,  L.R.A.1918P, 
866,  171  Pac.  429,  17  N.  C.  C.  A.  784. 

An  employee  who  died  of  arsenical 
poisoning  from  inhaling  fumes  of  mol- 
ten zinc  over  which  he  was  required 
to  work  may  be  held  to  have  suffered 
death  from  accident  arising  out  of  the 
employment,  although  there  was  evi- 
dence that  such  poisoning  is  not  usu- 
ally acute,  but  Is  Cumulative,  and  ac- 
cumulates in  the  system  until  it  gets 
to  a  point  at  which  the  poison  springs 
into  life,  where  there  was  evidence  to 
show  that  the  employee  had  been  en- 
gaged in  the  same  work  for  fifteen 
years  without  showing  any  indication 
whatever  of  such  poisoning,  and  there 
was  no  evidence  that  any  other  em- 
ployee engaged  in  the  same  work  ever 
developed  such  poisoning.  Matthiessen 
&  H.  Zinc  (3o.  v.  Industrial  Bd.  (1918) 
284  111.  378,  120  N.  E.  249. 

In  connection  with  the  decision  in  the 
case  last  cited,  attention  is  called  to 
the  decision  of  the  Ohio  supreme  court 
in  the  reported  case  (Industrial  (Com- 
mission V.  Roth,  ante,  1468),  in  which 
it  was  held  that  lead  poisoning  might 
be  found  to  be  an  accident  where  it 
appeared  that  the  injury  was. not  the 
result  of  continued  exposure  to  the 
fumes  of  lead,  but  was  caused  wholly 
and.  entirely  by  accident  while  the  em- 
ployee was  heating  paint  in  a  small, 
unventilated    room,    and    the    deadly 


fumes  pervaded,  the  atmosphere  which 
he  was  compelled  to  breathe.  The 
court  pointed  out  that  although  indus- 
trial diseases  bad  been  well  known  for 
over  two  centuries,  nevertheless 
science  has  been  unable  to  discover 
any  positive  means  or  methods  of  pre- 
vention; but  in  the  case  at  bar,  the 
workman  could  readily  have  prevented 
any  injury  to  himself  by  opening  the 
doors  and  windows  of  the  room  in 
which  the  paint  was  being  heated. 

The  death  of  an  employee  from  suf- 
focation by  smoke  and  fumes  while  he 
was  engaged  in  attempting  to  extin- 
guish a  fire  upon  the  employer's  prem- 
ises may  be  found  to  have  been  caused 
by  accident  arising  out  of  the  employ- 
ment, although  the  injury  occurred 
after  the  hours  of  his  regular  employ- 
ment. Munn  V.  Industrial  Bd.  (1916) 
274  IlL  70, 118  N.  E.  110, 12  N.  C.  C.  A.  ' 
652. 

A  messenger  who,  while  on  the  em- 
ployer's business,  went  into  an  oil  and 
color  warehouse,  and  was  killed  when 
the  building  was  practically  destroyed 
by  hostile  aircraft,  and  whose  body 
was  found  in  the  ruins  the  same  nighi 
bearing  no  apparent  marks  of  violence 
upon  it,  may  be  held  to  have  suffered 
accident  arising  out  of  and  in  the 
course  of  the  employment,  where  it 
appeared  that  he  had  died  of  suffoca- 
tion from  smoke,  and  while  in  the 
building  he  was  subject  to  a  special 
risk  from  fire  and  suffocation.  Bird 
V.  Keep  [1918]  2  K.  B.  (Eng.)  629,  87 
L.  J.  K.  B.  N.  S.  1199,  118  L.  T.  N.  S. 
688,  34  Times  L.  R.  618,  62  Sol.  Jo.  666, 
11  B.  W.  C.  C.  188. 

A  claimant  for  compensation  does 
not  satisfy  the  burden  placed  upon  him 
by  merely  showing  that  the  employee 
might  have  gone  into  the  room  where 
he  was  found  dead  from  asphyxiation, 
for  the  purpose  of  performing  some 
work  for  the  employer.  Gray  v.  Sop- 
with  Aviation  (3o.  (1918)  11  B.  W.  C.  C 
(Eng.)  68.  119  L.  T.  N.  S.  194. 

Death  from  inhaling  gas  was  con- 
sidered an  accident  in  Manziano  v. 
PuUic  Service  Gas  Co.  (1918)  92  N.  J. 
L.  822,  106  Atl.  484,-  bat  the  ease 
turned  on  the  question  whether  the 
death  arose  out  of  the  employment, 
where  a  watchman  at  trenefaies  dug  t» 
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locate  leaks  in  gtM  mshia  was  found 
in  the  morning  asphyxiated  in  the  bot- 
tom of  the  trench. 

In  Kehoe  v.  Consolidated  Teleg.  & 
Electrical  Subway  Co.  (1916)  176  App. 
Div.  84,  162  N.  Y.  Supp.  482,  recovery 
was  denied  for  the  death  of  a  night 
watchman,  caused  by  gas  poisoning 
while  he  was  in  the  ofSce  of  his  em- 
ployer, but  this  was  upon  the  ground 
that  hia  employment  was  not  extrahaz- 
ardous, and  not  upon  the  ground  that 
Us  death  was  not  accidental  within 
tiie  nteaoing  ci  the  statute. 

An  award  of  compensation  was  sus- 
tained in  Hartford  Acci.  &  Indemnity 
Co.  V.  Industrial  Acci.  Commission 
(1917)  S8  CaL  Apip.  181,  168  Pac.  22S, 
in  the  case  of  an  employee  who,  while 
engaged  in  the  work  of  grinding  and 
packing  wheat  and  barley  for  feed, 
became  afflicted  with  an  affection  of 
the  nose  and  mouth  which  was  diag- 
nosed as  actinomycosis.  The  conten- 
tion in  this  case,  however,  was  ap- 
parently that  the  disease  could  not 
have  arisen  out  of  the  employment, 
«nd  the  fact  that  it  might  not  have 
been  an  accident  Was  not  discnssed. 

In  General  American  Tank  Gar 
Corp.  V.  Borchardt  (1919)  —  Ind.  App. 
— ,  122  N.  E.  433,  an  award  of  compen- 
sation was  sustained  in  the  case  of  the 
death  of  a  workman  employed  in  paint- 
ing the  inside  of  a  tank  car  from  in- 
kaling  the  poisonous  fumes  of  the 
paint,  but  the  case  in  reality  tamed 
upon  the  question  of  the  wilful  mis- 


conduct of  the  employee  in  failing  to 
use  a  respirator. 
In  Gurski  v.  SuscLuehanna  Coal  Co. 

(1918)  262  Pa.  1,  104  Atl.  801,  it  was 
held  that  a  death  from  inhaling  poi- 
sonous fumes  in  a  mine  was  the  result 
of  an  accident,  but  the  case  turiied 
rather  upon  the  question  whether  or 
not  the  workman  had  been  guilty  of 
such  negligent  conduct  in  going  to  a 
fQrbidden  place  in  the  mine  as  to  pre- 
vent a  recovery. 

In  Eldridge  v.  Endicott,  J.  &  Co. 

(1919)  189  App.  Div.  63,  177  N.  Y. 
Supp.  863,  the  appellate  division  sus- 
tained a  finding  by  the  Commission  to 
the  effect  that  the  contracting  of  an- 
thrax, consisting  of  the  bite  of  the 
bacillus  of  anthrax,  was  an  accidental 
injury  within  the  meaning  of  the 
Compensation  Act,  and  when  the  em- 
ployee received  his  injury  while  en- 
gaged in  handling  hides  in  the  course 
of  his  employment,  he  is  injured  with- 
in the  protection  of  the  Compensation 
Act. 

Other  cases  holding  that  compensa^ 
tion  may  be  recovered  for  death  or 
injury  from  anthrax  suffered  while  in 
the  course  of  the  employment  are 
Hiers  v.  Hull  (1917)  178  App.  Div. 
350,  164  N.  Y.  Supp.  767 ;  Higgins  v. 
Campbell  ft  Harrison  (1903)  6  W.  C.  C. 
(Eng.)  1;  Brintons  v.  Turvey  [1905] 
A.  G.  (Eng.)  2S0,  74  L.  J.  K.  B.  N.  S. 
474,  68  Week.  Rep.  641,  92  L.  T.  N.  S. 
678,  21  Times  L.  B.  444,  7  W.  C.  G.  1, 
2  Ann.  Cbs.  187.  W.  M.  Q. 


CORA  L.  JOHNSON 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY,  PIff.  in  Err. 


Weat  VtrginUi  Supreme  Court  of  AppeaU  — October  8;  lOiS. 

(82  W.  Va.  692,  97  S.  E.  189.) 

Arrest  —  parole  —  offer  of  release  —  effect. 

1.  If  an  oiScer,  after  having  made  an  arrest,  tenders  the  subject  permis- 
sion to  go  at  IfU'ffe  temporarily  and  return  for  trial,  the  permit  so  tendered 
is  in  the  nature  of  an  offer  of  parole,  which  the  subject  is  not  bound  to 
accept,  and  which  does  not  amount  to  a  release  or  an  abrogation  of  the 
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arrest.   Rejection  of  such  offer  and  an  accepted  submission  leave  the  arrest 
in  full  force. 

[See  note  on  this  question  beginning  on  page  1476.] 


False  imprisonment  —  words. 

2.  An  unlawful  "arrest"  eonstitutinir 
false  imprisonment  may  be  effected 
without  manual  seizure  or  touching:  of 
the  subject  of  the  arrest.  Such  words 
and  conduct  of  a  known  officer  as  give 
reasonable  srround  for  belief  on  the  part 
of  the  subject  that  the  officer  has  pres- 
ent intention  to  make  the  arrest,  and 
submission  on  the  part  of  the  subject, 
in  {rood  faith  and  under  the  belief  that 
he  has  been  arrested  or  will  be  arrested 
immediately,  are  sufficient. 

[See  11  R.  C.  L.  793.] 

Trial  —  jury  —  arrest. 

8.  Intention  and  reasonable  ground 
of  belief,  constituting  the  chief  ele- 
ments of  an  arrest  so  effected,  are 
largely  questions  of  fact  for  jury  de- 
termination, in  an  action  for  damages 
for  false  imprisonment,  founded  upon 
such  an  arrest. 

[See  16  R.  C.  L.  190.] 

Principal  and  agent  —  wrongful  acts 

—  liability. 

4.  A  principal  is  liable  for  wrongful 
acts  of  his  agent,  incidentally  done  in 
the  exercise  of  the  latter's  authority 


and  within  the  scope  thereof,  and  woiIe- 
ing  injury  to  a  third  par^. 

[See  21  R.  C.  L.  844.] 
—wrongful  arrest. 

5.  A  railroad  company  is  liable  for  an 
unlawful  arrest  directed  or  induced  by- 
its  station  agent,  as  a  means  of  effect- 
ing his  wrongful  detention  of  a  passen- 
ger's baggage. 

[See  4  R.  G.  L.  1178.] 
Evidence  —  arrest  —  snflScicncy. 

6.  In  such  case,  words  and  conduct 
on  the  part  of  the  agent  fairly  tending 
to  prove  co-operation  with  the  officer  in 
the  making  of  the  arrest,  or  mcoarage- 
ment  thereof,  justify  a  finding  of  insti- 
gation of  the  arrest  on  his  parL 
False  imprisonment  —  malice. 

7.  Neitiier  malice  nor  lack  of  prob> 
able  cause  is  an  essential  element  of  a 
right  of  action  for  false  imprisonment; 
and,  if  both  false  imprisonment  and 
bialicious  prosecution  are  alleged,  and 
the  former  proved,  in  an  action,  the  ex- 
istence of  probable  cause  for  the  proae 
cution,  if  disclosed,  constitutes  n» 
ground  for  a  peremptory  instruction  te 
find  for  the  defendant,  nor  for  a  motion 
to  set  aside  a  verdict  for  the  plaintiff. 

[See  11 R.  C.  L.  794, 819.] 


Error  to  the  Circuit  Court  for  Mingo  County  to  review  a  judirment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  alleged 
false  arrest  and  malicious  prosecution.    Affvnned. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Theodore  W.  Reath  and 
Holt,  Duncan,  &  Holt,  for  plaintiff  in 
error: 

This  action,  as  is  disclosed  by  the 
writ,  trespass  on  the  case,  the  allega- 
tions in  the  declaration,  and  the  proofs 
on  trial,  is  clearly  one  for  malicious 
prosecution. 

Polonsky  v.  Pennsylvania  R.  Co.  184 
Fed.  658;  George  v.  Norfolk  &  W.  R. 
Co.  78  W.  Va.  847,  88  S.  E.  1036;  Wil- 
liamson V.  Glen  Alum  Coal  Co.  72  W. 
Va.  288,  78  S.  E.  94;  Howell  v.  Wysor, 
74  W.  Va.  689,  82  S.  £.  503,  Ann.  Cas. 
1916C,  619. 

Plaintiff  had  the  burden  of  establish- 
ing not  only  absence  of  probable  cause, 
but  presence  of  malice,  neither  of  which 
was  established. 

Southern  R.  Co.  v.  Mosby,  112  Va. 
169,  70  S.  E.  617;  Womack  v.  Circle, 


82  Gratt.  324;  Porter  v.  Mack,  60  W. 
Va.  581,  40  S.  E.  459. 

Conviction  of  plaintiff  before  a  mag- 
istrate, although  revened  on  appeal, 
was  eonclusive  evidence  of  prohtble 
cause  for  believing  plaintiff  guilty  of 
the  offense  charged. 

Haddad  v.  Chesapeake  &  O.  R.  Co. 
77  W.  Va.  710,  L.R.A.1916F,  192,  88 
S.  E.  1038. 

There  is  no  evidence  tending  to  show 
that  defendant,  through  its  station 
agent,  or  otherwise,  caused  plaintiff'a- 
arrest,  detentimi,  or  prosecution. 

Comisky  v.  Norfolk  &  W.  R.  Co.  7» 
W,  Va.  148,  L.R.A.1917D,  220,  90  S.  E. 
385;  Allen  v.  Lopinaky,  81  W.  Va.  IS. 
94  S.  E.  869. 

Even  if  station  agent,  Boyd,  could  be 
said  to  have  participated  in  the  alleged 
arrest,  imprisonment  or  prosecution  or 
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pUiBUff,  the  railway  company  is  not 
liable  for  his  action  in  the  premises, 
for  the  reason  that  the  same  was  with- 
out the  scope  of  his  authority,  and  in 
no  way  authorized  by  the  railway  com- 
pany. 

Wikle  V.  Louisville  &  N.  R.  Co.  116 
6a.  309,  42  S.  E.  525;  Mulligan  v.  New 
York  &  R.  B.  R.  Co.  129  N.  Y.  506,  14 
LJI.A.  791,  26  Am.  St.  Rep.  689.  29  N. 
E.  962;  Pressley  v.  Mobile  &  G.  R.  Co. 
4  Woods,  669.  16  Fed.  199;  1  Elliott, 
Railroads,  802.  803;  McKain  v.  Balti- 
more &  0.  R.  Co.  65  W.  Va.  289.  23 
LJIJ^.(N.S.)  289, 131  Am.  SL  Rep.  964, 
64  S.  E.  18.  17  Ann.  Cas.  634. 

Messrs.  Strother,  Taylor,  &  Taylor 
and  Wiles  &  Bias,  for  defendant  in  er- 
ror: 

The  instructions  offered  by  and  sriven 
at  the  instance  of  the  plaintiff  were  cor- 
rect, and  prqperiy  gave  to  the  jui7  fbe 
law  governing  this  action. 

Gillingham  v.  Ohio  River  R.  Ca  85 
W.  Va.  688,  14  L.R.A.  798,  29  Am.  St 
Rep.  827, 14  S.  E.  243 ;  Parsons  v.  Hai> 
pa;.  16  Gratt  64;  19  Cyc.  343-368;  12 
Am.  &  Eng.'Enc  Law,  721-'738;  Catzen 
V.  Belcher.  64  W.  Va.  314.  181  Am.  St. 
Rep.  903,  61  S.  E.  930.  16  Ann.  Cas. 
715;  Fetiy  v.  Huntington  Loan  Co.  70 
W.  Va.  688,  74  S.  E.  956;  Williamson 
V.  Glen  Alum  Coal  Ca  72  W.  Va.  288, 
78  S.  E.  94;  2  R.  C.  L.  p.  445;  2  Am.  & 
Eng.  Enc.  Law,  834;  Whitman  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  Ann.  Cas.  1912D, 
729.  note;  Turk  v.  Norfolk  &  W.  R.  Co. 
76  W.  Va.  623,  L.R.A.1915E,  145,  84 
S.  E.  869. 

The  court  did  not  err  in  refusing  to 
set  aside  the  verdict,  because  the  same 
was  not  contrary  to  the  law,  nor  con- 
trary to  the  evidence. 

Lyons  v.  Davy-Pocahontas  Coal  Co. 
76  W.  Va.  789,  8«S.  E.  744;  Williamson 
V.  Glen  Alum  Coal  Co.  72  W.  Va.  288, 
78  S.  E.  94;  Turk  v.  Norfolk  &  W.  R. 
Co.  75  W.  Va.  623,  L.R.A.1915E,  45,  84 
S.  E.  669;  Fetty  v.  Huntington  Loan 
Co.  70  W.  Va.  688.  74  S.  E.  956;  Davis 
v.  Chesapeake  &  0.  R.  Co.  61  W.  Va. 
24G  9  L.R.A.(N.S.>  993.  66  S.  E.  400; 
Bisiiop.  Non-Contract  Law,  §  206;  Par- 
sons V.  Harper,  16  Gratt.  64;  State  v. 
Emsweller,  78  W.  Va.  214,  88  S.  E. 
788;  Whitman  v.  Atchison,  T.  &  S.  F. 
R.  Co.  Ann.  Cas.  1912D,  729,  note; 
Comisky  v.  Norfolk  &  W.  R.  Co.  79  W. 
Va.  148,  LJI.A.1917D,  220.  90  S.  E. 
886;  Anania  v.  Norfolk  &  W.  R.  Co.  77 
W.  Va.  106»  LJt.A.1916C,  439.  87  S.  E. 
167,  11  N.  C.  C.  A.  1026. 


1471 
the 


Poffeabarsrer,   P.,   delivered 
opinion  of  the  court: 

The  principal  inquiries  arisinsr 
upon  this  writ  of  error  to  a  judg- 
ment for  $1,000,  obtained  in  an  ac- 
tion for  damages  for  an  alleged  f i^ 
arrest  and  malicious  prosecution, 
are:  (1)  Whether  the  evidence 
tends  to  prove  such  facts  and  cir- 
cumstances as  legally  justified  the 
jury  in  finding  the  plaintiff  had  been 
arrested ;  and  (2)  it  so,  whether  the 
acta  and  conduct  of  the  defendant's 
station  agent  were  of  such  character 
as  to  make  out  a  case  of  participa- 
tion on  the  part  of  the  defendant,  in 
the  arrest,  or  of  taistigation  thereof. 

The  controversy  had  its  origin  in 
the  accidental  breaking  of  a  quart 
bottle  filled  with  whis^,  in  one  of 
tiie  plaintiff's  two  suit  cases  de> 
livered  to  the  defendant  at  its  sta- 
tion at  the  city  of  Williamson,  Mingo 
county,  and  there  checked  by  it  as 
personal  baggage  of  the  plaintiff, 
to  be  carried  to  another  station 
known  as  Davy,  McDowell  anmty, 
from  which  point  she  int«ided  to 
go  on  a  visit  to  her  mother,  in 
Wyoming  county.  A  train  manifest 
delivered  with  the  baggage  to  the 
station  ag^t  at  Davy,  by  the  bag- 
gageman and  signed  by  the  bag- 
gage-master at  Williamson,   said: 

'This  suit  case  fell  from  the  top 
of  a  trunk,  and  whisky  run  out  of 
same  as  if  though  it  was  full  of 
whisky." 

On  her  arrival  at  Davy,  the  plain- 
tiff, without  having  called  for  her 
baggage,  went  to  a  hotel  at  which 
she  intended  to  spend  the  night,  and 
sent  the  porter  to  the  station  with 
her  checks  for  the  baggage.  In  a 
few  minutes,  he  returned  and  re- 
ported the  refusal  of  the  agent  to 
surrender  it.  Thereupon  she  went 
with  the  porter  to  the  station  and 
demanded  it.  Fearing  delivery  of 
the  baggage,  with  knowledge  that  it 
contain«l  liquor,  might  be  an  act  in 
violation  of  his  duty  or  orders,  or 
one  subjecting  the  railroad  company 
or  himself  to  criminal  lii^ility,  the 
agent  had  wired  his  superior  oflker 
for  instructions  as  to  what  to  do 
with  it,  and  had  not  as  yet  had  any 
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response  to  his  telegram,  nor  did  he 
receive  one  until  the  next  day  at 
about  noon  and  after  completion  of 
the  transactions  relied  upon  as  con- 
stituting a  false  arrest  or  imprison- 
ment. When  it  came,  it  was  un- 
satisfactory in  another  respect.  It 
merely  asked  the  agent  what  he  had 
done  with  the  baggage.  Upon  non- 
compliance with  the  plaintiff's  de- 
mand for  her  baggage,  a  controversy 
arose  between  her  and  the  agent, 
in  the  coarse  of  which  she  expressed 
h^  intention  to  call  an  attorney  from 
Williamson  for  advice,  whereupon 
he  either  threatened  to  call  an  offi- 
cer, or  she  requested  him  to  call  him, 
after  having  been  advised  by  him 
that  there  was  one  in  town.  As  to 
this  there  is  a  conflict  in  the  testi- 
mony. However  the  suggestion 
may  have  arisen,  he  sent  a  messen- 
ger for  the  officer,  who  returned 
without  him,  being  unable  to  find 
him.  She  says  he  then  called  the 
officer  by  telephone.  Soon  after- 
wards, he  came  in,  as  he  and  the 
agent  say,  without  request  from  any 
person  and  to  ascertain  the  cause  of 
the  noise  he  had  heard  the  plaintiff 
making  in  the  station.'  Negotiations 
then  took  place  between  the  plain- 
tiff and  him.  After  having  exam- 
ined the  baggage  and  discovered  evi- 
dence ot  the  presence  of  whisky  on 
one  of  the  suit  cases,  he  advised  the 
agent  not  to  deliver  it,  and  the  plain- 
tiff says  he  then  told  her  she  was 
going  to  Wdch  with  him  the  next 
morning  at  8  o'clock.  Welch  was  the 
county  seat  of  the  county.  She  fur- 
ther says  the  agent  was  not  disre- 
spectful to  her  until  after  Chinault, 
the  officer,  came  in,  and  then,  as 
she  expressed  it,  "He  seemed  to  be 
terrible  set  up,  you  know,  and  mad 
and  had  no  reason  about  him,  and 
told  me  I  was  no  lady  or  I  wouldn't 
be  carrying  whisky." 

Communications  were  opened  by 
telephone  with  A.  C.  Hufford,  a  jus- 
tice of  the  peace,  at  Welch.  The 
plaintiff  first  attempted  to  call  him 
up,  but  was  unable  to  use  the  tele-> 
phone  in  the  station.  Then  she  went 
to  the  central  telephone  station, 
called  him  up,  told  him  the  circum- 


stances, and  asked  him  to  direct  or 
request  the  agent  to  let  her  have  her 
baggage.  He  promised  to  do  so,  ac- 
cording to  her  testimony,  and  im- 
mediately called  Boyd,  the  agent, 
and  talked  to  him,  while  she  listened 
to  the  .  conversation.  Instead  of 
complying  with  his  promise,  he  told 
the  agent  he  had  her  (tiie  plaintiff) 
just  where  he  wanted  her  and  to 
take  her  clothing  out  of  the  suit 
cases  and  give  It  to  her,  and  to 
examine  them  closely  to  see  wheUier 
she  had  any  more  whisky.  She  tax- 
in^  informed  the  justice  that  Davy 
was  not  her  dlstination  and  that  she 
was  going  from  that  point  down  into 
Wyoming  county  to  visit  her  moth- 
er, on  the  next  morning,  he  directed 
the  agent  to  retain  the  suit  cases  and 
let  her  take  her  clothing,  and  added 
that  on  her  return  he  would  prepare 
a  written  instrument  to  be  signed  by 
h^,  releasing  him.  At  this  point, 
in  order  to  let  the  justice  know  she 
had  heard  these  directions,  she  broke 
in  on  the  conversation,  saying, 
"Squire,  why  can't  I  have  my  suit 
cases  now?"  Somewhat  angered,  she 
returned  to  the  station,  and  there 
was  further  controversy  between  her 
and  Chinault  and  Boyd,  in  the  course 
of  which  she  says  Chinault  said, 
"I'm  going  to  take  you  to  Welch  at 
8  o'clock  in  the  morning,"  and,  in 
reply  to  her  protest  of  his  lack  of 
authority,  "I  can,  and  I  will  anrest 
you  and  take  you  before  Squire  Huf- 
ford in  the  niorning."  He  says  he 
threatened  to  arrest  her  for  her 
boisterous  conduct.  She  admits  he 
did  not  lay  hands  upon  her,  but  she 
says  she  deemed  hersdf  to  be  under 
arrest  and  waited  to  see  what  was  to 
be  done  with  her,  and,  in  the  absence 
of  any  further  procedure,  left  the 
station  and  went  to  the  hotel  for  the 
night,  the  hour  being  somewhat  late. 
On  the  next  morning,  she  went  to 
the  station,  bought  a  ticket  for 
Welch,  and  boarded  the  train  fur 
that  place.  At  the  same  time,  Chi- 
nault appeared,  advised  her  that  she 
need  not  go  to  Welch  then  and  could 
go  on  and  visit'  her  mother  and  sub- 
mit herself  to  trial  on  her  return; 
but  he  too  boarded  the  traki,  carry- 
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VBis  her  suit  case  in  whioh  the  Hqner 
had  been  found,  and  went  to  Welch. 
At  the  justice's  office,  a  warrant  wM 
issued  on  the  complaint  of  Chinault. 
She  protested  her  innocence  and 
called  an  attorney.  Both  she  and 
th6  attorney  say  the  justice  in- 
formed them  that  he  would  termi- 
nate the  matter  by  the  interposition 
of  a  fine  of  $100,  and  remit  it  after 
she  had  demanded  an  appeal.  Im- 
mediately afterwards,  she  was  al- 
lowed to  go  and  take  her  suit  case 
with  her.  On  openingr  it  at  the  at- 
torney's office,  nothing  was  foimd  in 
it  except  some  of  her  dothes  and 
some  lm>ken  glass,  not  more  than 
the  quantity  requisite  for  one  bottle. 
It  had  originally  contained  2  quarts 
of  whisky  besides  the  clothing.  Not 
*'to  be  outdone,"  as  she  puts  it,  she 
went  from  Welch  to  Pocahontas,  Vir- 
ginia, procured  there  2  other  quarts 
of  whisky,  came  back  to  Davy,  ob- 
tained her  other  suit  case,  stayed  all 
night  there,  and  then  went  on  to 
visit  her  mother.  That  visit  cov- 
ered a  period  of  two  or  three  weeks, 
and,  some  time  after  her  return  to 
her  home  at  Williamson,  officers 
came  with  a  commitment  to  take  her 
to  jail  for  a  period  of  thirty  days. 
She  convinced  them  of  her  inability 
to  go  and  then  obtained  an  appeal 
from  the  judgment,  which  the  cir- 
cuit court  reversed,  after  having 
sustained  a  motion  to  quash  the  war- 
rant on  the  ground  that  it  charged 
no  offense. 

Chinault  denies  that  he  threat- 
ened to  arrest  the  plaintilT,  that  he 
had  any  intention  to  arrest  her,  that 
he  told  her  she  would  have  to  go  to 
Welch,  that  he  took  her  suit  case 
with  him  to  Welch,  and  that  he  made 
any  complaint.  Boyd  denies  that  he 
called  Chinault  of  his  own  volition, 
protests  that  he  called  him  at  the  re- 
quest of  the  plaintiff,  and  insists 
that  he  did  not,  in  any  manner,  di- 
rect her  to  be  arrested.  Hufford 
says  he  does  not  know  whether  Chi- 
nault brought  the  suit  case  to  his 
office  or  not.  The  plaintiff  says  he 
did,  Boyd  says  he  took  it  from  the 
station,  and  plaintiff's  attorney  says 
it  was  at  the  office  of  the  justice  and 

6  A.L.R.— 93. 


taken  from  tirat  place  to  his  office. 
The  justice  issued  a  warrant  in  Chi- 
nault's  presmce,  reciting  tiiat  it  was 
issued  upon  complaint  made  1^  him. 
Of  eouxse,  the  questions  of  veracity 
involved  here  and  the  facts  were  for 
jury  determination. 

All  authorities  agree  that  manual 
custody  or  restraint  is  not  essmtial 
to  the  effectuat&}n  of  an  arrest,  if 
the  person  claiming  to  have  been 
arrested  sahmits  to  a  manifestation 
or  claim  of  author- 
ity to  make  the  ar-  S^.-J^TJlT'- 
rest  and  an  expres- 
sion of  mtent  to  execute  such  au- 
th<Hity.  "In  order  to  ocmstitute  a 
case  of  false  imprisonment,  it  is  es- 
sential that  there  should  be  some 
direct  restraint  of  the  person,  but 
to  constitute  Imprisonment,'  in  the 
sense  in  which  the  word  is  hare 
used,  it  is  not  necessary  that  there 
should  be  confinement  in  a  jail  or 
prison.  Any  exercise  of  force,  or 
express  or  implied  threat  of  force, 
by  which  in  fact  the  .other  person 
is  deprived  of  his  liberty,  compelled 
to  remain  where  he  does  not  wish  to 
remain,  or  to  go  where  he  does  not 
wish  to  go,  is  an  imprisonment.  So, 
if  an  officer  tells  a  person  that  he  is 
under  arrest,  and  he  thereupon  sub- 
mits himself  to  the  officer,  going 
with  him  and  obeying  his  orders, 
such  person  is  deprived  of  his  lib- 
erty, and  if  the  act  of  the  officer  is 
unlawful  this  is  a  false  imprison- 
ment. While  actual  force  is  not  nec- 
essary, it  is  generally  held  that  the 
conduct  of  the  person  complained  of 
must  show  that  force  will  be  used  to 
detain  the  plaintiff,  if  necessary,  or 
that  the  person  detaining  him  does 
so  by  some  legal  authority."  11  R. 
C.  L.  793.  "An  arrest  is  not  con- 
snmmated  until  there  has  been  a 
taking  of  possession  of  the  person 
by  manual  caption  or  otherwise,  but 
the  requisite  control  may  be  as- 
sumed without  force,  and  in  any 
manner  by  which  the  subject  of  the 
arrest  is  brought  within  the  power 
or  control  of  the  person  making  it 
Nor  is  manual  touching  ncessary, 
where  the  subject  of  the  arrest  sub- 
mits thereto,  or  is  otherwise  actual- 
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ly  Bubjeeted  to  restrtint."  5  C.  J. 
386.  To  the  same  effect,  see  2  Am. 
&  Eng.  Enc.  Law,  836,  and  5  Enc.  L. 
&  P.  446. 

In  all  cases  in  which  there  is  no 
manual  touching  or  seizure,  nor  any 
resistance,  the  intentions  of  the  par- 
ties to  the  transaction  are  very  im- 
portant. There  must  have  been  in- 
tent on  the  part  of  one  of  them  to 
arrest  the  other,  and  intent  on  the 
part  of  such  other  to  submit,  under 
the  belief  and  impression  that  sub- 
mission was  necessary.  Searte  v. 
Viets,  2  Thomp.  &  C.  224;  Mowry 
V.  Chase,  100  Mass.  79;  Hom«-  v. 
Battyn,  Bull.  N.  P.  62b;  Pocock  v. 
Moore,  Ryan  &  M.  321;  Gamier  v. 
Squires,  62  JCan.  321,  62  Pac.  1005; 
Jones  V.  Jones,  85  N.  C.  (13  Ired.  L.) 
448 ;  State  ex  rel.  Lawrence  v.  Bux- 
ton, 102  N.  C.  129,  8  S.  E.  774;  Pike 
V.  Hanson,  9  N.  H,  491;  Voorhees, 
Arrest,  §  70. 

When  the  intention  with  which  an 
act  was  done  depends  upon  infer- 
ences arising  from  conduct,  it  is 
manifestly  a  ques- 
tion of  fact,  falling 
within  the  province 
of  the  jury  for  determination,  and 
the  intention  of  the  parties,  as  an 
element  or  factor  in  an  issue  of  ar- 
rest or  no  arrest,  constitutes  no  ex- 
ception to  the  rule.  Jones  v.  Jones, 
35  N.  C.  (13  Ired.  L.)  448;  Dunlevy 
v.  Wolferman,  106  Mo.  App.  46,  79 
S.  E.  1165.  The  jury  could  have 
found  from  the  evidence  that  CJhin- 
ault  told  the  plaintiff  he  would  ar- 
rest her  and  made  her  believe  she 
was  under  arrest,  although  he  did 
not  say  so;  that  she  believed  she 
was  under  arrest;  that  Chinault 
made  a  complaint  on  which  a  war- 
rant was  issued  for  her  arrest ;  that 
he  took  the  evidence  of  her  supposed 
guilt  to  the  office  of  the  justice ;  that 
she  believed  he  accompanied  her  to 
Welch  as  her  custodian,  although  he 
says  he  did  not,  and  she  admits  he 
did  remain  near  her  on  the  train; 
and  that  he  considered  her  under  ar- 
rest, notwithstanding  the  permis- 
sion he  gave  her  to  go  on  her  con- 
templated visit,  for  this  permit  was 


Trial— |arx~ 
■rreat. 


accompanied  by  the  statement  or  in- 
timation that  she  would  have  to  im- 
dergo  a  trial  on  her  return.  He  de- 
nies having  said  anything  to  her  at 
the  station  on  the  morning  of  the 
trip  to  Welch.  If  he  did  not,  the 
case  is  much  stronger  against  him, 
for  he  was  there  boarding  the  train 
with  her  suit  case  and  going  in  the 
direction  of  the  office  of  the  justice 
to  which  he  had  told  her  he  would 
take  her.  The  leave  granted  for  the 
visit  did  not  nullify  the  arrest,  if 
there  was  one.     It  Arre.t_p.roie 

was  a  more  offer  of   -••er  o«  releue 

a  parole  which  she  "*■•**• 
was  not  bound  to  accept.  Although 
the  officer  does  not  accompany  the 
prisoner  to  the  magistrate's  office, 
there  may  be  a  constructive  arrest 
and  imprisonment  within  the  mean- 
ing of  the  law.  Searls  v.  Viets,  2 
Thomp.  &  C.  224;  Herring  v.  State, 
3  Tex.  App.  108;  Martin  v.  Houck, 
141  N.  C.  317,  7  L.R.A.(N.S.)  576, 
54  S.  E.  291.  She  knew  Clhinault 
was  an  officer  and  that  he  and  the 
justice  of  the  peace  deemed  her 
guilty  of  an  offense.  In  our  opinion, 
the  admitted  facts,  and  those  the 
jury  were  warranted  in  finding  from 
the  conflicting  evidence,  justified  the 
finding  of  an  arrest. 

Nothing  in  the  statute,  as  it  then 
was,  made  the  plaintiff's  act  unlaw- 
ful. Under  the  statute  then  in  force, 
she  could  lawfully  carry  as  much  as 
2  quarts  of  liquor  for  her  personal 
use,  without  a  label  on  the  container. 
Common  carriers  could  not  trans- 
port liquors  for  hire,  but  nothing  in 
the  statute  made  the  act  of  check- 
ing personal  baggage  containing 
liquors  not  in  excess  of  2  quarts, 
criminal.  Besides,  the  act  had  not 
been  committed  in  the  presence  of 
the  ofiker  and  he  had  no  warrant 
for  her  arrest.  It  is  not  pretended 
in  argument  that  there  was  any 
legal  justification  of  the  arrest. 

The  evidence  affords  an  ample 
basis  for  the  finding  that  the  de> 
fendant's  agent  in-  mTidocc 
stigated  or  caused  Mrreat-^afli- 
the   arrest.    What-  •**~''' 
ever  his  motive  may  have  been,  he 
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disclosed  to  the  officer  the  fact  con- 
stitating  the  occasion  of  it.  Hav- 
ing no  right  to  withhold  the  bag- 
gage, he  not  only  retained  it  against 
the  plaintiflPs  will,  but  permitted  it 
to  go  into  the  hands  of  the  officer, 
as  evidence  of  right  of  arrest  and 
means  of  prosecution,  l^is  circum- 
stance tends  to  prove  th6  plaintifTs 
charge  of  connivance  on  his  part 
with  the  officer,  or  direction  to  make 
the  arrest.  He  had  been  advised 
that  the  plaintiff  was  guilty  of  an 
offense,  and  she  swears  he  se^Dted 
to  be  directing  Chinault.  To  make 
the  defendant  liable  for  his  acts  iA 
tliis  connection,  he  must  havfe  been 
acting  within  the  scope  of  his  au- 
thority, of  course ;  but  the  jury  wer^ 
warranted  by  the  evidence  in  find- 
ing he  caused  the  airrest  as  a  means 
of  retaining  his  hold-  upon  the  bag- 
gage. If  the  arrest  was  an  incident 
of  his  wrongful   retention  of  the 

Pri.«ip.i  -»d  baggage,  under  or- 
■vent— wrouKfai  (Jers  of  the  de> 
•"*•*•  fendant,  it  is  obvi- 

ously liable,  for  the  custody  and 
proper  handling  of  the  baggage  was 
within  his  authority,  and  his  wrongs 
done  in  the  execution  of  such  au- 
thority are  chargeable  to  his  fsrinf* 
cipal.  The  plaintiff  was  rightfully 
in  the  station,  rightfully  demanding 
her  property,  in  consequence  of  the 
agent's  wrongful  refusal  to  deliver 
it.  In  conferring  upon  its  agent  au- 
thority to  handle  baggage,  the  de- 
fendant necessarily  empowered  him 
to  determine  questions  of  right  as 
to  delivery  and  the  means  of  resist- 
ing what  he  deemed  wrongful  de- 
mands for  delivery;  and,  even 
though  he  did  wrongful  acts  in  the 
execution  of  these  powers,  which 
the  principal  might  imA  have  au- 


thorized specifically,  if  they  had  been 
brought  to  its  at- 
tention, the  rule  "re-  ZJKilSfft?.*  -*" 
spondeat  Superior" 
applies.  Chicago  &  N.  W.  R.  Co.  v. 
Bayfield,  37  Mich.  206,  16  Am.  Neg. 
Cas.  87;  Higgins  v.  Watervliet, 
Tump.  &  R.  Co.  46  N.  Y.  23,  7  Am. 
Rep.  298 ;  Drew  v.  Peer,  93  Pa.  234; 
Jardine  V.  Cornell,  50  N.  J.  L.  485, 
14  Atl.  590 ;  Dickson  v.  Waldron,  135 
Ind.  507,  24  L.R.A.  488,  488,  41  Am. 
St.  Rep.  440,  34  N.  E.  506,  35  N.  E. 
1.  Besides,  the  agent  had  had  in- 
structions of  some  kind  respecting 
the  carrying  of  liquors,  which  he 
may  have  misinterpreted. 

Although  th6  declaration  chargeiit 
both'  false  imprisonment  and  mali- 
cious prosecution,  the  trial  proceed- 
ed, for  the  most  part,  on  the  theory 
of  liability  on  the  former  charge,  in 
which  the  doctrine  ' 
of  probable  cause  ?:■•••  !?:?,'•!"■■ ' 
usually  has  no 
place.  Npne  of  the  instructions 
given  for  the  plaintiff  invoked  that 
doctrine.  Two  instructions  given 
for  the  defendant  mention  the  other 
charge;  but  neither  of  them  sets  up 
the  alleged  conviction  as  being  con- 
.  elusive  of  the  existence  of  probable 
cause,  nor  refers  to  it  in  any  way. 
Hence  the  doctrine  aiunciated  in 
Haddad  v.  Chesapeake  &  O.  R.  Co. 
77  W.  Va.  710,  L,R.A.1916F,  192, 
88  S.  E.  1038,  was  not  invoked  in 
the  trvA.  It  does  not  sustain  the 
defendant's  overruled  request  for  a 
peremptory  instruction  to  find  for 
the  defendant,  for  the  motion  for  a 
new  trial,  because  the  evidence  sus- 
tains the  charge  of  false  imprison- 
ment of  which  want  of  probable 
cause  is  not  an  essential  element. 

Perceiving  no  error  in  the  judg- 
ment, we  will  affirm  it. 


ANNOTATION. 

False  fanpritonment  m  affected  by  offer  to  release  plaintiff  oonditSoaally  or 

temporarily. 


The  few  cases  passing  on  the  effect 
of  an  offer  to  release  a  plaintiff  con- 
ditionally or  temporarily  agree  that 
such  an  offer  has  no  effect  on  an  action 
for  false  imprisonment. 


Thus,  in  McNay  v.  Stratton  (1881) 
9  III.  App.  215,  it  appeared  that  the 
appellee  found  the  appellant  at  woric 
in  a  comcrib,  and  drew  a  revolver, 
threatening  to  keep  him  there  unless 
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he  should  answer  certain  questions 
propounded  to  him.  It  was  held  that 
this  was  a  false  imprisonment,  regard- 
less of  whether  th^  appellant  might 
have  been  released  if  he  had  answered 
the  questions  put  to  him. 

So,  in  Smith  t.  State  (1846)  7 
Rumph.  (Tetm.)  43,  wherein  it  ap- 
peared that  a  ferry  keeper  prevented  a 
person  from  proceeding  on  his  jour- 
ney until  he  paid  the  ferry  charge,  a 
recovery  for  false  imprisonment  was 
allowed. 

In  Worden  v.  Davis  (1909)  195  N.  Y. 
391,  22  L.R.A.(N.SO  1196,  88  N.  E. 
746,  it  appeared  that  the  plaintiff  was 
arrested  under  a  warrant  which  was 
afterwards  found  to  be  void.  He  was 
released  on  his  own  recognizance,  but 
the  prosecution  was  continued  and 
he  was  convicted  before  the  magis- 
trate. On  appeal  that  conviction  was 
reversed.    In  to  action  for  false  im- 


prisonment it  was  contended  that  the 
plaintiff  ceased  to  be  under  restraint, 
custody,  or  coercion  after  his  releiwe, 
and  therefore  bis  expenses  incurred 
subsequently  in  defending  against  the 

Erosecution  were  not  necessary  to  free 
im  from  imprisonment,  so  that  no  re- 
covery coald  be  had  as  damages  from 
the  imprisonment.  The  court  held 
that  the  temporary  release  of  the 
plaintiff  had  no  effect  on  the  action 
to  recover  for  injury  suffered  through 
false  imprisonment;  that  he  might  rfr- 
eover  any  expense  as  a  legal  item  of 
damages  resulting  from  the  commence- 
ment of  tiie  prosecution  against  him. 
In  the  reported  case  (JOHNSON  v. 
NOBFOLK  &  W.  R.  Co.  ante,  1469)  aa 
offer  to  allow  the  plaintiff  to  eontinae 
her  journey  and  return  for  trial  is 
held  to  be  merely  an  offer  of  parole 
and  not  to  affect  an  action  for  false 
imprisonment.  M.  J.  Q. 


B.  F.  PREWITT,  Appt, 

V. 

STATE  OF  MISSISSIPPL 

tHMi8»lpvi  Svpretne  Court — If avember  2i,  1018. 
(106  Miss.  82,  63  So.  830.) 

Evidence  —  jadidal  notice  —  hereditary  character  of  insanity. 

1.  The  court  takes  judicial  notice  that  insanity  is  hereditary. 
[See  note  on  this  question  beginning  on  page  I486.] 


«-  as  to  hereditary  character  of  insfut- 
ity. 

2.  Upon  the  question  of  insanity 
where  the  evidence  shows  relatives  of 
the  person  in  question  to  have  been 
insane,  physicians  may  testify  that 
insanity  is  hereditary. 

[See  14  R.  C.  L.  619.] 
—  appeal  —  rejection  of  evidence  — 
error. 

3.  It  is  not  reversible  error  to  refuse 
to  permit  physicians  to  testify  that 
insanity  is  hereditary  where  the  ques- 
tion involved  is  as  to  the  insanity  of  a 
particular  person  whose  relatives  have 
been  shown  to  have  been  insane. 

[See  2  R.  C.  L.  253.] 
Definition  —  heredity. 

4.  Heredity  is  that  biological  law  by 
which  all  beings  endowed  with  life 
tend  to  repeat  themselves  in  their  de- 
scendants. 


Trial  —  rejection  of  evidence  —  cor- 
rection by  instmction. 

5.  Error  in  rejecting  evidence  that 

insanity  is  hereditary  upon  the  issue 
of  the  insanity  of  a  particular  person 
is  cured  by  an  instruction  that  a 
predisposition  or  susceptibility  to  in- 
sanity on  the  part  of  such  person  has 
been  proven  and  that  such  fact  must 
be  taken  as  established. 
Witnoss  —  opinion  as  to  insanity  — - 
form  of  question. 

6.  A  witness  cannot  be  permitted  to 
give  his  opinion  as  to  the  insanity  of 
a  person  based  upon  hia  personal 
knowledge  of  him,  a  portion  of  the  evi- 
dence in  the  case,  and  an  imperfect 
hypothetical  stotement  of  the  facta. 

[See  11  R.  C.  L.  581,  582.] 
—  when  opinion  permissible. 

7.  To  permit  an  insanity  expert  to 
give  his  opinion  as  to  insanity  of  a 
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particular  person  not  based  on  his  own  Eridenee 
knowledge,  a  kjrpothetical  queation 
moat  be  propounded  to  him  which  a»- 
Bumea  the  ^uth  of  facts  which  the 
evidence  tends  to  support,  and  which 
are  stated  in  accordance  with  the  the- 
ory of  the  examiner. 

[See  11  R.  C.  L.  678,  679.] 
—  absence  of  conflict  in  evidence  — 

opinion  based  on  testimony. 

8.  One  is  not  entitled  as  matter  of 
riffht  to  have  an  insanity  expert  base 
his  opinion  upon  the  testimony  in  the 
case  without  submitting  to  him  a  hy<- 
pothetical  question,  although  there  is 
little  or  no  conflict  in  the  evidence. 

[3ee  11  R.  C.  L.  681.] 
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(Vinion  as  to  insanity  •— 
joror's  knowledge  of  facts. 

9.  To  render  admissible  an  expert's 
opinion  as  to  insanity,  the  jury  must 
Imow  on  what  facts  it  is  based. 

[See  11  B.  G.  L.  600.] 
—  apixdmi  as  to  insanity  at  particular 
time. 

10.  One  cannot  give  his  opinion  as 
to  the  sanity  of  a  person  at  a  particu- 
lar time,  based  on  his  observation  of 
the  person's  condition,  if  he  did  not 
have  him  «ufBciently  under  observa- 
tion on  the  day  in  question  to  enable 
him  to  form  an  opinion  as  to  that 
time. 

[See  11  R.  C.  L.  601.]      . 


(Cook,  J.,  dissents.) 


Appeal  hy  defendant  from  a  judgnient  of  the  Circuit  Court  for  Attala 
Counly  (Teat,  J.)  convicting  him  of  assault  and  battery  with  intent  to 
kill.    Aifimied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Adams  &  Dobbs  for  appel-     afternoon  of  the  31st  of  October;  I 


lant. 

Mr.  George  H.  Etliridge,  Assistant 
Attorney  General,  for  the  State : 

Tlie  condition  of  defendant  before 
the  shooting,  at  the  time  of  shooting, 
or  after  the  shooting,  was  competent 
in  a  case  of  insanity. 

Smith  V.  State,  95  Miss.  786,  27 
L.R.A.<N.S.)  461,  49  So.  945,  Ann.  Gas. 
1912A,  23;  Ford  v.  State,  36  L.R.A. 
.117,  note. 

Defendant  must  point  out  the  par- 
ticular witness's  testimony,  and  the 
part  of  the  particular  witness's  testi- 
mony that  is  deemed  objectionable, 
and  cannot  make  a  general  assign- 
ment that  the  court  erred  in  admitting 
evidence. 

Richburger  v.  State,  90  Miss.  806,  44 
So.  772. 

Smith,  Ch.  3.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  convic- 
tion of  the  crime  of  assault  and 
battery  with  intent  to  kill  and 
murder.  On  the  occasion  in  ques- 
tion appellant,  who  was  a  merchant 
in  the  town  of  Ackerman,  was  in  the 
street  near  his  store  shooting  a 
pistol.  What  then  occurred  can  best 
be  told  in  the  language  of  the  wit- 
ness C^fismond,  sheriff  of  the 
coimty  and  the  person  assaulted; 
there  being  no  dispute  as  to  the  cor- 
rectness thereof:    "It  was  on  tha 


heard  some  shooting  in  town  and  I 
sbarted  on  over  there  to  investigate 
it;  when  I  got  there  Mr.  Prewitt 
was  out  on  the  street  shooting 
promiscuously ;  when  he  saw  me  he 
hollered  for  me  to  go  back,  and 
when  I  didn't  go  back,  he  hollered 
and  said  he  would  kill  me  if  I 
didn't..  I  went  on  anyway;  had  ad- 
vanced only  a  few  steps  when  he 
shot  at  me  one  time.  I  proceeded 
up  near  where  he  was  at— he  was 
telling  me  to  stop  all  the  time.  I 
stopped  and  told  him  that  I  wasn't 
armed,  and  that  I  hadn't  come  over 
for  any  trouble, — ^just  reasoning  the 
matter  with  him, — ^told  him  the  cir- 
cumstances, that  I  was  over  there  in 
an  official  capacity,  and  that  I  de- 
manded order  on  the  streets;  just 
talked  to  him* as  fast  as  T  could; 
don't  remember  exactly  what  all  I 
did  say.  He  was  standing  behind  a 
tree  till  after  I  told  him  that  I  was 
not  armed ;  he  then  came  out  from 
behind  the  tree  and  shot  me." 
There  was  evidence  indicating  that 
appellant  was  drunk  at  the  time  of 
the  shooting.  His  sole  defense  was 
insanity,  and  there  was  some  evi- 
dence in  support  thereof,  consisting 
principally  of  the  opinions  of  wit- 
nesses who  had  known  him,  and  of 
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the  fact  that  his  father,  uncle^  and 
five  other  blood  relatives  had  been 
insane.  The  acts  of  appellant  other 
than  the  shooting  of  Chrismond,  on 
which  the  opinions  of  these  wit- 
nesses were  based,  were  few  in 
number  and  of  such  character  that 
the  jury  was  well  warranted  in  find- 
ing that'  they  were  not  inconsistent 
with  Hie  coixduct  of  a  sane  man. 
We  find  no  reversible  error  in  the 
record,  and  only  two  of  the  assign- 
ments thereof  require  special  notice. 
After  introducing  evidence  of  the 
insanity  of  his  father  and  other 
blood  relatives,  appellant  asked  two 
of  the  physicians  who  testified  in 
the  case  "whether  or  not  insanity 
is  hereditary  and  transmissible," 
which  question,  on 
aiT'to'hct^ditarr  the  objection  of  the 
ii^;Sitr'  "'  state,  the  court  de- 
clined to  permit  the 
witnesses  to  answer.  The  court 
might  veiy  properly  have  allowed 
this  question  to  have  been  answered, 
but  its  declining  so 
to  do  does  not  con- 
stitute a  reversible 
error,  if  error,  in 
fact,  at  all.  That  insanity  is  heredi- 
tary, as  hereinafter 
nitic'^"*  explained,  is  a  mat- 

iiereditBrr  ^  tor  of '  cMnmon 
n?.".''»«y.' "*  knowledge,  and  is 
therefore  a  fact  not 
necessary  to  be  proven.  The  court 
takes  judicial  notice  of  it. 

The  evidence  of  insanity  among 
his  blood  relatives,  which  appellant 
had  already  introduced,  was  ad- 
missible solely  on  the  ground  th^t 
insanity  is  hereditary.  At  one  time 
it  seems  to  have  been  supposed  that 
this  fact  must  be  proven  in  each 
case  before  evidence  of  insanity 
among  the  blood  relatives  could  be 
received.  Reg.  v.  Tucket,  .1  Cox,  C. 
C.  103;  But  we  venture  to  say  that 
no  court  of  to-day  would  so  hold^ 
The  fact  seems  now  to  be  assumed 
by  all  of  the  courts  and  authorities 
without  question.  1  Wigmore,  Ev. 
§  232;  1  Wharton  &  S.  Med.  Jur.  §§ 
576  et  seq.;  Baxter  v.  Abbott,  7 
Gray,  71 ;  State  v.  Christmas,  51  N. 
C.  (6  Jones,  L.)  471. 


—appeal- 
rejection  of 
evlilence— 
error. 


To  exdade  factS'  fmn  evidence 
which  depend  for  their  value  npon 
the  law  of  heredity  for  the  reason 
that  such  law  has'  not  been  proven 
is,  or  should  be,  as  shocking  to  the 
judicial  mind  as  the  exclusion  of 
facts  from  evidence  depending  upon 
the  law  of  gravity  for  the  reason 
that  such  law  has  not  been  proven. 
Heredity  "is  a  universal  law  of 
organic  life,"  and  is  defined  as  "that 
hiologicai  law  by  v^ich  all  beings 
endowed  with  life 
tend  to  repeat  them-  hJ?e«";r"* 
selves  in  their  de- 
scendants." 1  Wharton  &  S.  Med. 
Jur.  §  576. 

But  even  if  we  are  mistaken  in 
this,  any  possible  error  in  the  rul- 
ing complained  of  was  eured  by  the 
granting  of  appellant's  first  instruc- 
tion, for  "it  cannot  be  too  definitdy 
stated,"  in  the  language  of  14 
Encyclopaedia  Britannica,  11th  ed. 
p.  597,  subtitle  "Inheritance,"  "that 
it  is  not  the  insanity  which  is  inher- 
ited, but  only  the  predisposition  to 
the  manifestation  of  mental  symp- 
toms in  the  presence  of  a  sufficient 
exciting  cause,"  and,  in  the  lan- 
guage of  the  court  in  Baxter  v. 
Abbott,  supra,  the  admissibility  of 
evidence  of  insanity  of  blood  rel- 
atives "rests  upon  the  ground  of  the 
hereditary  character  of  insanity, 
that  a  predisposition  to  the  disease 
is  frequently  transmitted  from 
parent  to  child.  With  sych  predis- 
position, the  malady  may  not  show 
itself  in  the  child ;  for  the  child  noay 
not  be  exposed  to  any  exciting 
cause.  But  with  such  hereditary 
taint,  insanity  supervenes  from 
slight  causes, — causes  apparently 
wholly  inadequate  to  affect  a  mind 
without  the  predisposition."  This 
first  instruction  is  as  follows:  "The 
court  instructs  the  jury  that  it  has 
been  proven  in  this  case  by  undis- 
puted testimony  that  there  is  insan- 
ity in  the  family  of  the  defendant, 
and  that  a  predisposition  or  suscep- 
tibility to  insanity 
on  the  part  of  the  I/'^iTd'Ti^- 
defendant  has  been  f •"ec*io«  hr 
proven,  and  that  in 
your  consideration  of  this  case  yoo 
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should  lareat  these  facts  as  estab- 
lished." 

Dr.  B.  F.  Prewitt,  an  unde  of  ap 
pellant,  was  sworn  as  a  witness  in 
his  behalf,  and  gave  as  his  opinion, 
baaed  on  his  personal  knowledge 
and  observation  of  appellant,  that 
he  was  insane  at  times.  He  was 
not  asked,  and  did  not  state,  ^^len 
and  for  what  pieriods  of  time  ap< 
pellant  had  appeared  to  him  to  be 
insane.  He  was  then  qualified  as  an 
expert  on  insanity,  and  was  asked 
if  he  had  heard  all  of  the  testiRwny 
in  the  case,  and  he  replied  that  he 
had  heard  "some  of  it,"  without 
stating  what  parts  of  it  he  had 
heard.  He  was  then  asked  the  fol- 
lowing question,  which  was  ob- 
jected to  by  the  state  and  the 
objection  sustained:  "Prom  the 
testimony  you  have  heard,  and 
about  the  shooting  as  it  occurred 
out  there  in  front  of  Prewitt's 
store,  his  manner  and  conduct  on 
that  occasion,  his  conduct  in  his 
home,  his  statement  on  the  way  to 
jail,  his  statement  to  the  deputy 
marshal  at  the  jail, — ^taking  all  this 
testimony  and  facts  stated  about  his 
manner  of  shooting  inside  of  his 
store  and  promiscuously  up  and 
down  the  street  and  in  his  yard, 
what  would  you  say  about  the  de- 
ienAaat,  at  the  time  he  shot  Mr. 
Chrismond,  as  to  his  sanity  or 
insanity?"  After  some  further 
examination  he  was  then  asked  this 
question :  "Now,  Doctor,  I  will  ask 
you  ttilB  question,  having  sat  here 
and  heard  the  testimony  in  the 
case,  you  also  heard  the  testimony 
introduced  here  when  this  case  was 
tried  here  about  two  weeks  ago?" 
to  which  he  answered,  "Yes,  sir." 
He  wns  then  asked  the  following 
question,  which  was  objected  to  and 
the  objection  sustained,  and  these 
rulings  of  the  court  are  assigned 
for  error:  "Knowing  the  defend- 
ant in  the  case  as  you  have  known 
him  all  your  life,  with  reference  to 
this  question  of  mental  disorder,  the 
family  having  been  affected,  dif- 
ferent members  that  come  under 
your  observation,  and  having  heard 
the  testimony  which  has  been  in- 
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troduced  here,  as  to  how  this  shott- 
ing occurred,  the  defendant  being  in 
his  store  firing  off  his  piaiol  and 
shooting  promiscuously  up  and 
down  tihie  stoeet,  with  a  wild  and  un- 
nafnral  look  on  his  face  and  in  his 
eyes,  his  unusual  hwnner  and  ex- 
pression, going  out  on  the  streets 
after  Chrismond,  then  shooting  him, 
turning  around,  and  going  on  to  his 
residence,  shooting  around  there  in 
his  own  yard,  taking  all.  of  these 
circumstances  in  detail,  and  the  fact 
that  Chrismond  was  not  trying  to 
do  him  any  violence  at  the  time  he 
shot  him,  taking  all  these  various 
statements  from  these  different  wit>< 
Besses  as  being  the  f  a^  as  to  his 
condition,  acts,  and  demeanor,  and 
that  coupled  with  your  own  knowl- 
edge,. I  will  ask  you  to  state  what 
your  opinion  was,  whether  B.  F. 
Prewitt  was  sane  or  insane  at  the 
time  when  he  shot  Mr.  Chrismond." 
•  It  win  be  observed ',  that  these 
questions  follow  none  of  the  rules 
laid  down  for  the  examination  of  an 
expert  witness.  They  mix  an  im- 
perfect hypothetical  statement  of 
facts  with  the  information  ob- 
tained by  the  witness  from  listen- 
ing to  the  testimony  of  the  other 
witnesses,  and  the  second  question 
calls  for  an  opinion,  based  both  on 
personal  knowledge  _ 

of    the    defendant  opiaionliim  to 
and    upon    an    ex-  ir^Sil^r^^T" 
amination    of    the 
facts  testified  to  by  the  other  wit- 
nesses at  the  trial. 

"The  usual  and  proper  method  of 
examining  an  expert  Where  it  is 
sought  to  obtain 
his  opinion  is  to  -S«,".Sie""*" 
propound  to  him  a 
hypothetical  question,  i.  e.,  one 
which  assunies  the  truth  of  facts 
which  the  evidence  tends  to  sup- 
port, and  which  are  stated  in  ac- 
cordance with  the  theory  of  the 
examiner;  and  .  .  .  where  the 
witness  is  not  testifying  to  his  own 
knowledge  the  only  proper  course  is 
to  ask  him  a  hypothetical  question, 
and  that  it  is  important  that  the 
form  of  the  question  should  be  such 
as  not  to  require  or  permit  him  to 
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draw  conclusions  of  fact  from  the 
evidence  in  the  case,  and  that  where 
the  evidence  is  conflicting,  or  re- 
lates  to  many  details,  or  where  in- 
ference of  fact  must  be  drawn  from 
the  evidence,  in  order  to  be  reason- 
ably certain  of  the  grounds  on 
which  an  opinion  is  based,  it  is 
usually  necessary  that  the  facts 
should  be  stated  hypothetically."  5 
Enc.  Ev.  615;  Reed  v.  State,  62 
Miss.  405. 

It  is  true  that  there  is  very  little 
conflict  in  the  facts  testified  to  by 
the  various  witnesses,  and  where 
there  is  no  conflict  in  the  evidence, 
it  may  be  convenient  to  allow  the 
witness  to  be  asked  his  opinion  gen- 
erally upon  the  testimony,  without 
embodying  it  in  a  hypothetical 
question,  but  allowing  this  to  be 
done  is  purely  a 
ZSiatct'^m'*  matter  of  discre- 
eviaeaee-  tion  with  the  court, 

oS'ti^u^^,'  and  cannot  be  in- 
sisted upon  as  a 
matter  of  right.  Reed  v.  State,  62 
Miss.  409.  And,  moreover,  this 
witness  expressly  stated  that  he 
had  only  heard  "some  of"  the  evi- 
dence, and  one  of  the  questions  was 
based  partly  on  what  he  had  heard 
of  the  evidence  on  a  former  trial 
with  which  the  jury,  before  whom 
he  was  testifying,  was,  of  course, 
not  familiar.  The  jury  must  know 
on  what  facts  the  witness  bases  his 
opinion  in  order 
fpi'Sr^nT.  (•  that  they  may  judge 
inaanity-  of  the  valuo  thereof. 

iVgJ^tVmVSl'  They  are  also  en- 
titled  to  know 
whether  the  opinion  is  based  on 
facts  coming  under  the  witness's 
actual  observation,  or  upon  facts 
testified  to  by  others. 

Among  other  questions  asked  this 
witness  were  the  two  following, 
which  were  objected  to,  and  the  ob- 
jection  sustained:  "I  will  put  this 
question  to  you.  Doctor.  From  your 
knowledge  of  his  conduct  for  the 
last  six  or  eight  months,  have  you 
had  an  opirartunity  to  observe  his 
acts  and  conduct  on  various  oc- 
casions? And,  coupling  all  these 
things    with    your    own    personal 


knowledge  of  his  behavior  luid  con- 
duct, what  would  you  say  the  condi- 
tion of  mind  of  this  defendant  was 
on  the  day  it  was  done?"  and,  **trom 
your  own  knowledge  of  the  funily 
history  of  Prewitt's  family,  you  have 
treated  seven  members  for  mental 
diseases,  your  association  and 
knowledge  of  the  defendant  here 
for  the  last  ten  or  twelve  years,  his 
having  clerked  for  you  in  the  town 
of  Ackerman,  and  your  having  ob- 
served ■  his  conduct  on  different 
occasions,  what  would  you  say  as  to 
his  mental  condition  on  the  day  of 
the  shooting  of  Mr.  Chrismond 
there  in  the  town  of  Ackerman?" 
The  objections  to  these  questions 
were  properly  sustained  if  for  no 
ottier  reason  than  that  it  was  not 
shown  that  the  witness  had  had  ap- 
pellant sufficiently  under  observa- 
tion on  the  day  of  .  . 
the  shooting  to  en-  in»anitr  «t 
able  him  to  form  i«'""»~-«— • 
an  opinion.  The  only  evidence  on 
this  line  was  that  he  had  seen  him 
at  a  distance,  but  had  not  spoken  to 
him. 
AfBrmed. 

Cook,  J.,  dissenting: 

There  is  no  conflict  in  the  evi- 
dence as  to  what  occurred  at  the 
time  of  the  shooting.  Appellant 
was  shooting  up  the  town,  and 
vfhen  the  sheriff  remonstrated,  and 
was  approaching  him  in  a  pacific 
manner  and  with  soothing  words, 
he  deliberately,  and  for  no  reason 
at  all,  shot  the  sheriff.  He  was 
either  drunk  or  crazy  or  both. 
There  is  absolutely  no  variance  in 
the  testimony  of  the  witnesses  in 
regard  to  what  occurred  at  the  time 
of  and  immediately  preceding  the 
shooting  of  the  sheriff, — ^indeed,  the 
testimony  of  the  individual  wit- 
nesses harmonized,  dovetailed  in 
fact, — the  testimony  of  each  was 
the  testimony  of  all. 

The  undisputed  and  unquestioned 
'facts  are  that  the  father  of  appel- 
lant was  insane  at  the  time  ap- 
pellant's mother  was  impregnated 
with  the  germ  of  his  life;  that  his 
father's  brother  was  insane  and  five 
other  of  his  near  blood  relatives.    It 
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seems  dear  from  the  _    

appellant  was,  or  at  least  had  been, 
a  chronic  alcoholic.  He  had  takm 
the  "Keeley  Cure"  for  the  "drink 
habit"  three  times.  Ift  addition  to 
the  near  blood  rdativesHtff  appel- 
lant being  insane,  the  ,  Thompson 
family,  to  which  he  was  related, 
were  all  insane,  according  to  Dr. 
Prewitt.  So,  it  would  seem  that  ap- 
pellant had  the  taint  of  insani^  in 
his  blood,  and  it  is  "common 
knowledge"  chronic  abi^oliam  is 
one  of  the  symptoms  of  insanity. 

Referring  to  the  opinion  of  the 
court  for  the  form  of  the  questions 
propounded  to  Dr.  Prewitt  to  obtain 
his  professional  opfaiion  as  to  the 
condition  of  appellant's  mind  at  the 
time  of  tHe  shooting,  it  is  difficult 
for  me  to  see  any  flaw  in  the  ques- 
tions. As  I  have  before  stated,  all 
of  the  ^ewitnesses  agreed  as  to 
what  occurred  and  as  to  the  appear- 
ance and  language  of  the  accused, 
and  it  seems  to  me  that  the  court 
has  drawn  the  line  so  fine  that  the 
ordinary  practitioner  at  the  bar  will 
find  many  practical  difficulties  in 
tracking  the  exceedingly  narrow 
path  marked  out  by  the  opinion  of 
the  court. 

I  understood  that  it  Is  the  busi- 
ness  of  the  courts  to  administer 
practical  justice,  and  to  accomplish 
this  end  precise  and  technical  rules 
must  be,  and  generally  are,  ignored 
l^  the  trial  courts  of  the  state.  It 
must  be  borne  in  mind  that  Dr. 
Prewitt  was  by  far  the  best  quali- 
fied witness,  <m  account  of  his  inti- 
mate persooal  acquaintance  with 
appelant  and  his  personal  and  pro- 
fessional knowledge  of  his  family 
history,  coupled  with  his  scientific 
training,  to  aid  the  jury  in  arriving 
at  a  proper  verdict  in  tiie  case,  and 
friien  the  court  refused  to  allow  this 
witness  to  give  his  opinion  as  to 
appdlant's  mental  condition  at  the 
time  of  the  alleged  crime,  he  exclud- 
ed from  the  jury  the  very  founda- 
tion of  his  defense.  Mere  technical 
errorB  of  the  trial  court  made  in 
the  i»t»gres8  of  the  trial  may  be 
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record  that  overlooked,  and  are  frequently  over- 
looked, by  this  court,  and  it  seems 
to  me,  in  approaching  the  questions 
involved  in  this  appeal,  the  same 
wise,  just,  and  practical  rule  should 
be  followed,  and  the  defendant 
should  not  be  deprived  of  compe- 
tent, pertinent,  and  exceedingly  im- 
portant testimony,  because  his 
counsel  in  propounding  questions 
to  a  witness  did  not  put  them  pre- 
cisely and  technically  correctly.  As 
I  read  the  opinion  of  the  court  this 
is  the  basis  of  the  affirmance.  I  do 
not  agree  with  the  court  in  its 
criticism  of  the  form  of  the  ques- 
tions,— the  form  was  immaterial  be- 
cause no  two  witnesses  disagreed 
about  the  facts  of  the  shooting. 

My  dissent  is  based  upon  tiie  trial 
court's  refusal  to  allow  Dr.  Prewitt 
to  give  the  jury  his  opinion  of  tiie 
accused's  mentol  condition  at  the 
time  he  fired  upon  the  sheriff,  and 
this  court's  approval  of  this  action 
of  the  trial  court.  I  refrain  from 
any  comment  upon  other  features  of 
the  case  to  emphasize,  my  views 
on  what  1  regard  as  a  nuitter  of 
great  practical  importance. 


VOTB, 

The  reported  ease  (Ptaswm  t. 
State,  ante,  1476)  makes  an  interest- 
ing contribution  to  the  law  upon  the 
subject  of  the  necessity  of  showing 
that  the  insanity  of  relatives  Is  of  a 
hereditary  or  transmissible  lype  in  or- 
der to  render  evidence  thereof  ad- 
missible, which  question  is  treated  in 
the  annotation  following  Com.  v.  Dale, 
post,  1486.  The  PBEwrrr  Case  is  illus- 
trative of  tbom  which  regard  it  as  un- 
necessary to  establish  thai  the  insanity 
of  the  relatives  was  of  a  hereditary 
type,  andp<rfBti  oottiiat  since  heredity 
is  a  universal  law  of  organic  life,  to 
exclude  facts  from  evidence  which  de- 
•liend  for  tiieir  vahie  upon  such  law, 
for  the  reason  thatr  it  has  not  been 
proven,  would  shock  the  judicial  mind 
of  the  courts 
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COMMONWEALTH  OF  PENNSYLVANIA 

V. 

ALEXANDER  DALE,  Appt. 

Pennsylvania  Supreme  Court— AprU  91,  lOtO. 
(264  Pa.  862,  107  Atl.  743.) 

Evidence  —  judicial  notice  —  insanity  as  hereditary. 

1.  The  court  will  not  take  judicial  notice  that  a  particular  form  of  in- 
sanity is  hereditary. 

[See  note  on  this  question  beginning  on  "page  I486.] 

Criminal  law  ->  burden  of  proof  of  in- 
sanity. 

2.  One  pleading  insanity  in  defense 
of  a  charge  of  murder  has  the  burden 
of  proving  by  a  fair  preponderance  of 
the  evidence  that  he  was  insane  when 
the  homicide  occurred. 

[See  13  R.  C.  L.  712 ;  14  R.  C.  L.  624.] 

Witness  —  testimony  as  to  insanity  of 
himself. 

8.  Upon  the  question  of  the  insanity 
of  one  accused  of  a  crime,  his  father 
cannot  be  permitted  to  testify  to  his 
own  insanity  or  to  acts  from  which  in- 
sanity might  be  inferred. 
Evidence  —  insanity  of  relatives. 

4.  Upon  the  question  of  the  insanity 
of  an  individual,  evidence  is  admissible 
of  insanity  of  his  blood  relatives  in  the 
ancestral  line,  either  direct  or  collateral, 
in  corroboration  of  evidence  showing 
insanity  in  himself. 

[See  13  R.  C.  L.  714;  14  R.  C.  L.  619.] 
Criminal  law  —  hereditary  insanity  as 

defense. 

6.  Hereditary  insanity,  of  itself,  can- 
not be  used  as  a  defense  to  crime,  but 
may  be  used  to  corroborate  other  more 
direct  proof  of  insanity  in  the  accused. 

[See  13  R.  C.  L.  714,  715.] 
Trial  —  order  of  proof  —  insanity. 

6.  Before  receiving  evidence  of  he- 


reditary insanity  in  support  of  a  de- 
fense to  prosecution  for  crime,  there 
must  be  some  evidence  showing  insanity 
in  accused. 

[See  14  R.  G.  L.  619.] 

Evidence  —  insanity  —  collateral  rel- 
atives. ^ 

7.  Upon  the  question  of  the  insani^ 
of  accused  evidence  is  admissible  of  in- 
sanity in  collateral  relatives  withont 
showing  insanity  in  the  direct  ancestry, 
if  the  insanity  with  which  he  suffered 
is  transmissible  or  hereditary. 

[See  14  R.  C.  L,  619.] 

Witness  —  c<»ipetency  —  insanity  -of 
relative. 

8.  A  witness  to  insanity  in  an  an- 
cestor of  accused,  either  direct  or  col- 
lateral, must  testify  from  personal 
knowledge  and  observation,  and  not 
from  reputation. 

[See  14  R.  C.  L.  618,  620.] 
Evidence  —  offer  —  insanity  —  suffi- 
ciency. 

9.  A  mere  offer  of  evidence  that  col- 
lateral relatives  of  one  accused  of  crime 
had  been  committed  to  an  insane  asylum 
Is  not  sufficient  without  showing  that 
the  form  of  insanity  with  which  toey 
were  afflicted  was  hereditary. 

[See  14  R.  C.  L.  619.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Oyer  and  -Ter- 
miner for  Schuylkill  County,  convicting  him  of  murder  in  the  first  degree. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  W.  B.  Doridn  and  E.  P.     insanity,   and  the   burden  -was  on 


Leuschner  for  appellant. 

Messrs.  C.  A.  Whitehouse,  M.  F. 
Daffy,  and  John  J.  Moran  for  the  Com- 
monwealth. 

Kephart,  J.,  delivered  the  opinion 
of  the  court: 

The  defense  of  the  accused  was 


him  to 


by 


.  ^      prove,     ^,     CrImlBia  U.W- 

fair  preponderance  b«rde>  at  »M>*ff 
of  the  evidence,  that  •*  *»•"•»*>'■ 
he  was  insane  when  he  killed 
Swartz.  This  burden  rested  on  him 
throughout  the  trial,  and  he  was  re- 
quired, not  only  to  adduce  evidence 
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as  to  his  own  insanity,  but  also  such 
corroborating  proofs  as  he  desired 
to  submit.  He  proposed  (a)  to  show, 
by  his  father,  that  he,  tiie  father, 
was  of  a  nervous  temperament, 
excitable,  and  eccentric,  or,  in  other 
words,  the  witness  was  called  upon 
to  prove  his  own  insanity ;  (b)  to 
show,  by  the  same  witness,  that  he 
had  two  children  who  had  been  com- 
mitted to  insane  asylums,  that  a 
sister  of  the  accused's  mother  was 
of  unsound  mind,  and  children  of 
the  mother's  brother  are  of  unsound 
mind, — this  for  the  purpose  of 
showing  "an  hereditary  tendency  to 
insanity." 

For  obvious  reasons,  under  the 
circumstances  of  this  case,  the  wit- 
ness should  not  be 
^umot^  «■  le    permitted  to  testify 

■riSfJlaZ  "'  ^  ^^  °^*'"  insanity, 

or  such  acts  from 
which  insanity  might  be  inferred. 
It  would  open  the  door  to  a  very 
wide  field,  into  which  much  fraud, 
dishonesty,  and  perjury  may  creep, 
to  say  nothing  of  the  ability  of  the 
witness  to  judge  of  the  matter. 
(yCcmnell  v.  Beecher,  21  App.  Div. 
298,  47  N.  Y.  Supp.  384. 

As  to  the  second  proposition,  it 
was  once  ruled  that  it  was  not  per- 
missible to  prove,  either  in  criminal 
or  civil  cases,  that  ot;her  members 
of  the  same  family  have  been  decid- 
edly insane.  People  v.  Garbutt,  17 
Mich.  9,  17,  97  Am.  Dec.  162;  16 
Am.  &  Eng.  Enc.  Law,  613.  But  that 
rule  no  longer  obtains,  as  science 
teaches:  "That  insanity  of  some 
varieties  may  be,  and  even  tends  to 
be,  transmitted  to  descendants,  is 
[now]  an  accepted  pathological 
fact.  Moreover,  since  it  is  equally 
true  that  it  may  pass  over  a  gener- 
ation or  an  individual  before  reap- 
pearing, it  follows  that  insanity  in 
c<dlateral  relatives  may  indicate  an 
anterior  ancestral  tendency  capable 
of  appearing  in  other  collateral 
brandies."  1  Wigmore,  Ev.  §  232,  p. 
288. 

And  the  general  rule  is,  where  the 
insanity  of  an  individual  is  in  ques- 
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tion,  the  insanity  of  bis  blood  rela- 
tions in  the  ances-  B^,aeBce- 
tral  line,  either  di*  laaa^fty  •€ 
rect  or  collateral,  -••»"^••• 
may  h&  shown  in  corroboration  of 
the  evidence  showing  insani^  in  the 
individual.  Re  Myer,  184  N.  Y.  54, 
76  N.  E.  920,  6  Ann.  Cas.  26;  Walsh 
v.  People,  88  N.  Y.  458;  Com.  v. 
Winnemore,  1  Brewst.  (Pa.)  366; 
People  r.  Garbutt,  supra-;  Prentisv. 
Bates,  88  Mich.  567,  50  N.  W.  637 ; 
id.  93  Mich.  234,  17  L.R.A.  494,  53 
N.  W.  153;  State  v.  Windsor,  5 
Harr.  (Del;)  512;  Murphy  v.  Com. 
92  Ky.  485,  18  S.  W.  163;  Watts  v. 
State,  99  Md.  80,  57  Atl.  642.  Ow* 
ing  to  the  great  abuse  that  has  been 
made  by  the  use  of  insanity  as  a 
defense  in  criminal  prosecutions,  or 
as  a  reason  for  setting  aside  instru- 
ments in  writing, — ^wills,  contracts 
and  deeds, — and  the  possibility  of  a 
trial  being  clogged  with  endless 
collateral  issues,  the  courts  have 
been  compelled  to  impose  limitations 
on  the  admissibility  of  evidence 
showing  a  taint  of  insanity  in  di- 
rect or  collateral  kinsmen. 

Therefore,  it  has  been  ruled  that 
hereditary  insanity,  of  itself,  is  not 
independent  proof  of  the  insanity 
of  the  prisoner,  but  it  is   circum- 
stantial evidence  used  to  corroborate 
other  more    direct 
proof    of    insanity  2JSa?r«',^:Kr 
in  the  accused.    Of  ;j"*Ii/" 
itself  it   cannot  be 
used  as  a  defense!    1  Wharton  &  S. 
Med.  Jur.  §  221 ;  People  v.  Gamba- 
corta,  197  N.  Y.  181,  90  N.  E.  809, 
18  Ann.  Cas.  425;  1  Wigmore,  Ev. J 
282 ;  State  v.  Cunningham,  72  N.  CJ. 
469,  474;  Guiteau's  Case  (D.  C.)  10 
Fed.  161. 

Before  receiving  such  evidence  as 
grounds  for  a  presumption  of  pos- 
sible insanity,  there  must  be  some 
evidence      showing 
insanity  in  the  ac-  ^S^SSJ:.?;. 
cused.      Laros     v. 
Com.  84  Pa.  200;  People  v.  Gamba- 
corta,  197  N.  Y.  181,  90  N.  E.  809, 
18  Ann.  Cas.  425;  Bradley  v.  State, 
31  Ind.  492;  Berry  v.  Safe  Deposit 
&  T.  Co.  96  Md.  46,  65,  53  Atl.  720; 
and  authorities  above  enumerated. 
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It  mutt  aUto  appear  that  the  disease 
is  hereditary,  or  truismissible,  so  aa 
to  taint  the  family  bio6d.  Walsh  v. 
People,  88  N.  Y.  458;  Beichenbach 
V.  Ruddach,  127  Pa.  564,  18  AtL 
432 ;  State  v.  Van  Tassel,  lOS  Iowa, 
11,  72  N.  W.  497 ;  Re  Myer,  supra. 
This  last  proposition  is  not  entire- 
ly free  from  doubt  in  some  states, 
and,  though  the  insanity  may  be 
transmissible,  the  line  in  which  it 
must  appear  is  a  little  uncertain. 
The  court  fallow  declined  to  receive 
the  evidence,  because  there  was  no 
proof  of  insanity  in  the  direct  an- 
cestral line,  and  while  it  was  in 
error  in  so  holding;  under  the  offer 
and  the  record  as  it  now  stands,  its 
action  in  declining  to  receive  this 
evidence  must  be  approved.  The 
question,  as  it  bears  on  the  last 
pr(H?o8ition  of  law,  may  be  stated 
thus:  In  the  absence  of  any  proof 
whatever  of  ins^ie  conduct  on  the 
part  of  the  accused's  direct  an- 
cestry, may  such  exist^ice  be  in- 
ferred from  evidence  to  the  effect 
that  the  accused  and  his  collateral 
ancestors  of  near  degree  were  suf- 
fering from  hereditary  or  trans- 
missible insanity,  or  had  so  suffered? 
Illustrations  have  been  given  in  the 
textbooks  and  digests  of  instances 
where  evidence  of  insanity  in  blood 
relations  of  the  accused,  such  as 
nieces,  net^ws,  brothers,  sisters, 
uncles,  and  aunts,  has  been  re- 
ceived. In  many  of  these  cases  it 
does  not  clearly  appear  that  insan- 
ity in  the  direct  ancestral  line  had 
been  previously  shown.  The  rea- 
sons why  such  evidence  should  not 
be  required  are  well  stated  in  a  dis- 
cussion of  this  subject  in  Wharton  & 
Stmt's  Medical  Jurisprudence,  chap. 
30,  and  summed  up  by  Wigmore, 
supra,  in  the  statement  that  heredi- 
tary insanity  may  pass  over  a 
generation  or  individual  before  re- 
appearing later  on.  The  difficulty 
in  obtaining  proof  in  the  direct 
ancestry  is  apparent.  In  People  v. 
Garbutt,  supra,  where  it  was  not 
claimed  that  either  parent  or  any 
direct  ancestor  had  been  insane,  but 
the  defense  offered  to  show  insan- 
ity in  the  brother -and  sister,  arising 


from, a  caus6  siAuiar  to  that'  IvliiA 
it  was  alleged  induced  the  destru(^- 
tire  act  of  the  defendant.  Chief 
Justice  Cooley  says:  "If  a  family 
of  several  children  should  be  fomui, 
without  known  cause,  to  be  idiotic, 
or  subject  to  mental  delusions,  the 
inference  of  hereditary  transmis- 
sion would,  in  many  cases,  be  en- 
tirely conclusive,  notwithstanding 
the  inability  to  point  out  anything 
of  a  similar  character  in  any  ances- 
tor. Insanity  in  a  part  of  the  chil- 
dren only  would  be  less  conclusive; 
but  the  admissibility  of  the  evidence 
in  these  cases  cannot  depend  upon 
its  quantity,  and  it  could  never  be  re- 
quired that  it  should  amount  to  a 
demonstration.  In  some  cases  its 
force  must  be  small ;  in  others  it  will 
prove  hereditary  taint  with  great 
directness.  We  think  evidence  of 
mental  unsoundness  on  the  part  of  a 
brother  or  sister  of  the  person 
firhose  competency  is  in  question  is 
admissible,  and  that  the  jury  should 
be  allowed  to  consider  it  in  connec- 
tion with  all  the  other  evidence 
bearing  upon  that  subject." 

In  Walsh  v.  People,  supra,  a  lead- 
ing case,  one  of  the  defenses  inter- 
posed was  that  the  accused  was  af- 
flicted with  insanity  superinduced 
by  epilepsy.  An  effort  was  made  to 
show  that  the  brother  was  suffer- 
ing from  the  same  malady.  The 
trial  court  ruled  that  it  was  not 
shown  that  epilepsy  induced,  or 
tended  to  induce,  insanity,  or  that 
the  disease  was  transmissible.  The 
court  said:  "The  insanity  of  pa- 
rents or  relatives  is  also  admissible 
upon  the  issue  of  insanity.  It  tends 
to  show  an  hereditary  taint,  and 
supplements  evidence  of  insanity  of 
the  accused.  When  the  question  as 
to  the  conduct  of  the  plaintiff's 
brother  was  asked,  it  had  neither 
been  shown  that  the  father  was  in- 
sane, nor  that  the  prisoner  was  af- 
flicted with  epilepsy,  or  other  dis- 
ease. The  conduct  of  the  brother, 
as  an  isolated  independent  fact,  was 
wholly  immaterial,  and  the  question 
asked  did  not  necessarily  point  to 
evidence  of  insanity  in  hini.  We 
think  the  fair  construction  of  the 
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roHng  of  the  court  was,  that  the  de- 
fense should  ftrst  show  that  e^itepsjr 
is,  or  tends  to  produce,  insanity,  and 
that  the  disease  is  transmissible,  be- 
fore entering  into  the  general  sub- 
ject of  the  conduct  of  the  brother." 
In  Re  Myer,  supra,  the  court  says : 
"Thfe  case  is  barren  of  facts  which 
tend  to  show  that  the  paresis  with 
which  the  mother  and  brother  of 
testatrix  are  said  to  have  been  af- 
flicted was  acquired  by  them  under 
circumstances  that  would  render  it 
transmissible  so  as  to  tamt  the 
family  blood.  .  .  .  The  medical 
writers  differ  aa  to  its  cavse  or 
causes.  ,  .  .  Whether  the  par- 
ticular form  of  the  disease  from 
which  the  testatrix  and  her  family 
suffered  was  of  such  a  transmissible 
character  that  she  might  be  said  to 
have  derived  it  from  her  ancestors 
cannot  be  determined  from  the  evi- 
dence in  the  record.  .  .  .  There 
must  be  evidence  tending  to  show  at 
least  that  such  diseases  are  heredi- 
tary or  transmissible." 

It  is  clear  that  the  great  weight 
of  authority  seems  to  be  that  if  in- 
sanity is  shown  in  the  accused,  and 
insanity  be  shown  in  collateral 
kindred  of  not  too  remote  a  degree, 
and  the  insanity  with  which  each 
8uff«rs  is  transmissible  or  heredi- 
tary, in  that  it  may  or  will  reappear 
in  some  form  or  symptom  in  a 
descendant,  no  matter  what  symp- 
tom it  may  take  in  the  descendant, 
such  evidence  may 
be  introduced  with- 
out showing  insan- 
ity in  the  direct 
Hne;  i.  e.,  parents  or  grandparents. 
This  would  dispose  of  the  objection 
by  the  court  below,  and  it  is  further 
emphasized  by  the  fact  that  the 
witnesses  who  testify  to  insanity  in 
the  ancestors,  either 
»tte!^r^tn^'  direct  or  collateral, 
SrJI^*  should  do  so  from 

relative.  -  -  -    - 

personal  knowledge 
and  observation,  and  not  from  repu- 
tation. Walker  v.  State,  102  Ind.. 
502, 1  N.  E.  856 ;  People  v.  Koemer, 
154  N.  Y.  355,  48  N.  E.  731;  State 
V.  Windsor,  5  Harr.  (Del.)  512.  But 
it  must  still  be  shown  that  the  dis- 


COMMONWBALTH  v.  DALE. 
(tst  Pa.  ttt,  101  Ati.  US.) 


I486 


BvMeaee- 
!■■«.■  ttr— 
collaternl 
velatiTcs. 


ease  was  hereditary  or  transmissi- 
ble, as  indicated. 

There  is  not  a  scintilla  of  evi- 
dence to  show  the  form  or  symptdm 
of  the  disease  with  which  the  col- 
lateral kinsmen  suffered.  The  ac- 
cused .was  afflicted  with  melancholia. 
Was  it  acquired  by  him  under  such 
circumstances  that  the  jury  might 
find  it  had  been  transmitted  to  him 
by  some  ancestor,  and  that  the 
brother,  sister,  aunt,  and  cousins 
were  in  turn  suffering  from  an  in* 
sanity,  likewise  transmissible?  Not 
that  they  suffered  from  the  same 
symptom,  but  a  transmisfiU^  symp- 
tom. The  various  forms  of  this 
disease  are  so  numerous  and  com- 
plex, the  subject  so  difficult,  that 
in  due  protection  of  the  orderly 
administration  of  the  criminal  law 
it  becomes  necessary  to  insist 
that,  before  evidence,  to  establish 
hereditary  taint  be  introduced, 
proof  should  be  present  that  the 
hasanity  in  the  collateral  kinsmen 
was  transmissible,  and  not  non- 
hereditary,  for  it  is  just  as  prob- 
able in  this  case  that  the  insan- 
ity of  the  collaterals  was  produced 
from  some  exciting  cause,  such  as 
l^ef,  terror,  disappointed  affec- 
tion, anxiety,  great  joy,  or  intmse 
worry,  or  from  some  physical  cause 
such  as  drunkenness,  use  of  opium 
or  other  narcotics,  a  blow  on  the 
head,  exposure  to  severe  heat  or 
cold,  or  other  physical  causes.  As 
the  offer  was  mere-  -.^h-„_-_^«— 
ly  to  show  that  — i«»«aHy— 
they  were  in  an  in-  •««•'»•»«»'• 
sane  asylum,  or  were  of  unsound 
mind,  it  was  clearly  insufficient, 
and  as  there  are  many  and  varied 
forms  of  insanity,  the  court,  of 
course,  could  not  teke  judicial  no- 
tice of  a  physiological  fact  on  whi<ih 
the  medical  profes-  ^^^^^^  ^^^^ 
sum  IS  not  in  unani-  -insanttr  •■ 
mous  accord.  Nor  *««^«t*»»- 
should  the  evidence  have  been  re- 
ceived, and  the  commonwealth  by 
cross-examination  be  required  to 
show  nonhereditary .  cause.  As  we 
said  in  opening,  the  burden  is  on  the 
accused  to  lay  his  foundation  for  the 
admission  of  such  evidence.    The 
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benefit  (if  such  it  was)  of  this  evi- 
dence was  not  entirely  lost,  for  ref- 
erence to  one  of  the  children  being 
in  an  asylum  was  made  in  the  testi- 
mony. 

The  facts  show  a  wilful,  premedi- 
tated murder,  the  case  was  submit- 
ted by  a  charge  free  from  substan- 
tial complaint,   the  defendant  had 


the  benefit  of  al^e:  counsel,  and  there 
is  no  error  of  law  to  disturb  the 
judgment  entered  by  the  court  be- 
low. 

The  assignments  of  error  are  aO 
overruled,  the  judgment  is  afi&rmed, 
and  the  record  is  remitted  for  the 
purpose  of  execution  according  to 
law. 


ANNOTATION. 

Necemty  of  diowmg  that  nuanity  of  relative  was  of  a  hereditary  or  tmi»> 
misslble  type  in  order  to  render  evidence  thereof  admisnMe. 


In  the  English  case  of  Reg.  v. 
Tucket  (1844)  1  Cox,  C.  C.  (Eng.)  103, 
4  L.  T.  N.  S.  50,  it  was  held  that  to  ren- 
der admiBsible  in  proof  of  a  plea  of 
insanity  evidence  as  to  the  insanity  of 
defendant's  grandfather,  it  mast  be 
proved  in  the  first  instance  and  by  the 
testimony  of  medical  men  that  insan- 
ity is  often  hereditary  in  a  family,  the 
question  of  the  hereditary  taint  be- 
ing a  matter  of  fact,  and  not  one  of 
law. 

And  while  no  other  cases  seem  to 
have  expressly  required  as  a  condition 
precedent  to  the  admission  of  evidence 
of  insanily  among  the  blood  rdatives 
of  a  person  whose  sanity  was  under 
consideration  expert  testimony  to  the 
effect  that  insanity  was  hereditary^ 
there  are  a  number  of  decisions  to  the 
effect  that  the  hereditary  taint  must 
be  established. 

For  instance,  in  Reg.  v.  Oxford 
(1840)  9  Car.  &  P.  (Eng.)  525,  where 
evidence  was  admitted  as  to  insanity 
in  defendant's  direct  ancestors,  in  was 
held  that  the  questions  for  decision 
were  whether  they  were  insane,  and,  if 
insane,  whether  or  not  the  insanity 
was  of  a  hereditary  type;  from  which 
it  would  seem  that  the  court  was  of  the 
Qpinion  that  it  must  be  shown  that  the 
insanity  of  the  ancestors  was  heredi- 
tary in  order  to  render  it  of  weight 
upon  the  question  of  the  defendant's 
sanity  or  insanity. 

And  in  COM.  v.  DALE  (reported 
herewith)  ante,  1482,  it  was  squarely 
held  that  before  evidence  to  establish 
a  hereditary  taint  in  the  blood  of  a 
person  whose  sanity  is  in  question  can 
be  introduced,  proof  must  be  made  that 


the  insanity  of  his  relatives  was  trans- 
missible, and  not  nonhereditary.  In 
this  case  the  defendant  was  afflicted 
with  melancholia,  and  the  excluded 
evidence  was  merely  to  the  effect  that 
his  brother,  sister,  and  aunt,  and  some 
cousins,  were  in  an  insane  asylum  and 
were  of  unsound  mind.  The  exclusim 
was  upon  the  theory  that  there  are 
many  and  varied  causes  of  insanity, 
and  that  the  court  could  not  take  jadi- 
ical  notice  of  the  fact,  if  such  it  was, 
that  the  afQiction  of  the  defendant's 
relatives  was  of  a  hereditary  or  trans- 
missible type,  it  being  said  that  the 
cause  and  transmissibility  of  the  vari- 
ous tjrpes  and  forms  of  insanity  are 
physiological  facts  on  which  the  medi- 
cal profession  is  not  in  ananimoua  ac- 
cord. 

So  in  Reichenbach  v.  Ruddach 
(1889)  127  Pa.  564,  18  Atl.  432,  where 
it  was  shown  that  a  testator  was 
afBioted  with  chronic  alcoholic  insan- 
ity, with  dementia,  it  was  held  that 
evidence  to  the  effect  that  the  testa- 
tor's father  was  confined  in  a  hospital 
for  the  insane,  as  a  result  of  intem- 
perance resulting  in  melancholia,  was 
irrelevant  in  the  absence  of  pro^f  or 
offer  of  proof  that  the  father's  specie 
of  melancholia  was  hereditary.  It  was 
said  that  "it  may  be  or  it  may  not  be 
that  this  form  of  mental  affection  is 
transmissible  by  inheritance,  but  we 
cannot  assume  that  it  is  in  the  absence 
of  proof." 

And  in  State  v.  Christmas  (1859)  61 
N.  C.  (6  Jones,  L.)  475,  where  insan- 
ity was  relied  upon  as  a  defense  to 
crime,  it  was  held  that,  in  order  to 
render  admissible  evidence  tending  to 
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show  tbat  both  an  uncle  and  a  brother 
of  defendant  were  insane,  it  must  ap- 
.pear  that  their  insanity. was  the  same 
kind  as  that  with  which  the  defendant 
was  alleged  to  be  afiUeted.  In  other 
words,  it  must  be  shown  that  the  blood 
relatives'  maladies  were  hereditarr. 
In  connection  with  this  decision,  it  is 
worthy  of  note  that  it  has  been  eziti- 
cized  by  various  text-writers  on  the 
ground  that  the  qualiiiGation  as  to 
proof  of  land  and  character  of  insan- 
ity cannot  be  sustained  for  the  reason 
that  it  rarely  descends  in  the  sanM 
common  type,  but  varies  with  individ- 
uals. See,  for  instance,  Whart.  Crim. 
L.  S  88,  which  cites  1  Whart.  &  8.  Med. 
Jur.  §  376,  and  Whart.  Crim.  Ev.  §  781. 

Again,  in  State  v.  Cunningham 
(1875)  72  N.  C.  469,  it  was  said  that 
when  a  foundation  is  laid  by  some  evi- 
dence tending  to  show  insanity  in  the 
person  in  .controversy,  it  is  admissible 
in  corroboration  and  as  aa  additional 
link  in  the  chain  of  cireomstances  to 
give  in  evidence  "a  hereditary  taint  in 
the  blood  of  a  like  malady."  And  see 
State  V.  Van  Tassel  (1897)  103  Iowa, 
6,  72  N.  W.  497,  wherein  the  language 
used  seems  to  indicate  that  in  the  opin- 
ion of  the  court  evidence  of  the  insan- 
ity of  one's  ancestors  is  not  admissible 
unless  it  appears  that  such  insanity 
was  of  a  hereditary  character.  And 
see  Hawley  v.  Griffin  (1900)  —  Iowa, 
— ,  82  N.  W.  905,  wherein  it  was  held 
that  the  fact  that  one's  grandchild  was 
incurably  insane  did  not  constitute 
proof  of  the  grandfather's  insanity,  it 
not  appearing  that  the  insanity  of 
such  child  was  of  a  hereditary  char- 
acter. 

And  in  New  Yoilc  the  rule  is  that 
where  a  specific  disease  or  form  of 
insanity  is  shown,  it  must  also  appear 
that  it  is  of  a  hereditary  or  transmissi- 
ble type.  Thus  in  Re  Myer  (1906)  184 
N.  Y.  64,  76  N.  £.  920,  6  Ann.  Cas.  26 
(set  out  and  quoted  in  Com.  v.  Dalb, 
ante,  1482),  the  court,  while  admitting 
that  the  general  rule  is  that  where  the 
mental  soundness  of  an  individual  is 
in  question,  the  insanity  of  blood  rela- 
tives in  the  ancestral  line  may  be 
shown  in  corroboration  of  other  evi- 
dence showing  insanity  in  the  individ- 
ual, limited  such  rule  by  holding  that 


it  "does  not  permit  indiscriminate  and 
aampfauned  evidence  of  diseases  af- 
flicting such  r^ations  and  affecting 
tfa«r  mental  faculties."  And,  apply- 
ing this  limitation,  it  was  held  that 
evidence  that  testatrix's  mother  and 
brodier  had  been  aflUcted  with  "gen- 
oral  paresis"  was  inadmissible  on  the 
issoe  of  testatrix's  mental  incapacity, 
which  was  alleged  to  have  resulted 
from  paresis  with  which  she  had  been 
afiicted,  in  the  absence  of  evidence 
tending  to  show  that  the  paresis  of  the 
nother  and  brother  was  acquired  by 
titem  under  circumstanees  which 
would  render  it  transmisaible  so  as  to 
taint  the  family  blood.  It  was  also 
pointed  oat  that  it  is  a  scientific  faet 
of  common  knowledge  that  the  trans- 
missibility  of  the  malady  known  as 
"general  paresis"  depends  to  a  great 
-acteat  apoa  the  conditions  nndwlyittg 
the  disease,  aad  that  medical  writers 
difl!er  as  to  its  cause  or  causes.  And 
in  WaUh  ▼.  People  (1882)  88  N.  Y.  466 
-(set  out  and  quoted  in  Oau.  v.  Dalb), 
where  insanity  snperindaeed  by  «pi- 
I^sy  was  a  defense,  the  court  laid 
down  tiie  same  general  rule  set  out  in 
the  preceding  ease^  and  held  that  to 
render  evidence  of  the  fact  that  de- 
fendant's brother  was  afilicted  with 
epilepsy  admissible,  it  nrnst  first  be 
shown  that  epilepsy  is  or  tends  to  pro- 
'dnee  insanHy,  and  that  liie  disease  is 
transmissible,  it  being  said  that  the 
conduct  of  the  brother  as  an  isolated . 
independent  fact  was  wholly  immate- 
rial. And  in  connection  with  this  case 
see  People  v.  Gambaoorta  (1910)  197 
N.  Y.  181,  90  N.  E.  808,  18  Ann.  Cas. 
425.  The  cases  of  Walsh  v.  People  and 
Re  Myer  (N.  Y.)  supra,  do  not  seem  to 
go  quite  as  far  as  the  decision  in  the 
Dale  Case,  where  the  collateral  rela- 
tilyes  whose  mental  conditions  were 
under  consideration  were  spoken  of 
generally  as  insane. 

In  State  v.  Hoyt  (1880)  47  Cmul 
,618,  86  Am.  R^.  89,  it  was  held  that 
there  was  no  possible  ground  for  the 
admission  of  evidence  showing  that 
defendant's  taster  was  insane,  unless 
such  evidence  tended  to  show  a  taint 
of  insanity  descending  with  the  paren- 
tal blood,  and,  therefore^  since  one  of 
several  children  might  be  insane  from 
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many  causes  which  could  not  possibly 
affect  the  others,  it  was  permissible 
for  the  prosecution  on  cross-examina- 
tion to  inquire  what  caused  the  insan- 
ity of  the  sister  in  order  to  show  that 
it  wag  not  hereditary.  It  was  said 
that  "the  cross-examination  was  strict- 
ly legitimate  as  calculated  to  furnish 
an  instant  and  perfect  test  of  the  value 
of  the  testimony." 

It  cannot  be  said,  however,  that  the 
weight  of  authority  requires  proof 
that  insanity  is  hereditary  or  of  a 
transmissible  type,  since  the  majority 
of  the  cases  seem  to  regard  such  proof 
as  unnecessary. 

For  instance,  it  has  been  held  that 
while  evidence  of  insanity  among  one's 
relatives  is  admissible  solely  upon  the 
ground  that  insanity  is  or  may  be  he- 
reditary, the  fact  that  insanity  is  actu- 
ally hereditary  need  not  be  proved,  for 
the  courts  will  take  judicial  notice  that 
such  is  the  case,  it  being  regarded  as 
matter  of  conunon  knowledge  that  in- 
sanity actually  ift  hereditary.  This 
was  expressly  ruled  in  Pbewitt  v. 
State  (reported  herewith)  ante,  1476, 
wherein,  in  holding  that  testimony 
that  defendant's  father,  uncle,  and  five 
other  blood  relatives  had  been  insane 
■Waa  admissible  without  proving  that 
such  insanity  was  hereditary,  the 
court  said:  "To  exclude'  facts  from 
evidence  which  depend  for  their  value 
upon  the  law  of  heredity,  for  the  rea- 
.  son  that  such  law  has  not  been  proved, 
is,  or  should  be,  as  shocking  to  the 
judicial  mind  as  the  exclusion  of  facts 
from  evidence  depending  upon  the  law 
of  gravity  for  the  reason  that  such  law 
has  not  been  proved.  Heredity  'is  a 
universal  law  of  organic  life'  and  is  de- 
fined as  'that  biological  law  by  which 
all  beings  endowed  with  life  tend  to 
repeat  themselves  in  their  descend- 
ants.*" 

Again,  in  James  v.  State  (1915)  198 
Ala.  65,  69  So.  568,  Ann.  Cas.  1918B, 
119,  the  court  expressly  rejected  th^ 
rule  that  proof  of  insanity  among  the 
Relatives  of  the  defendant  is  adniissi* 
ble  only  in  connection  with  expert  tes- 
timony that  the  insanity  is  in  fact 
hereditary,  and  held  that  courts  must 
know  judicially,  as  an  established 
truth  of  medical  science,  that  many 


forms  of  insanity — or,  at  teast,  the 
physical  and  neurotic  conditioas 
which  tend  to  produce  or  invite  such 
forms — are  transmissible  from  parents 
to  children,  and  may  recur  in  the  vari- 
ous individuals  collaterally  descended 
from  a  common  source,  so  that  evi- 
dence of  insanity  of  one  or  more  mem- 
bers of  the  defendant's  family  imme- 
diate or  collateral,  is  admissible  to 
show  a  heredltai^  taint  in  the  accused 
member's  blood  as  in  corroboration  of 
direct  testimony  to  the  effect  that  de- 
fendant is  insane.  But  in  applying 
this  rule  the  court  seems  to  have  some- 
what limited  its  application,  for  it  was 
held  that,  although  the  bare  fact  that 
a  parent  of  defendant  is  insane  and 
under  conflnement  on  that  account 
might  be  admissible  as  tending  to 
show  hereditary  insanity  in  ttie  de- 
fendant, which,  however,  was  not  de- 
cided, the  bare  fact  that  a  maternal 
aunt  was  insane  and  confined  in  aa 
insane  asylum  without  any  evidence  to 
show  the  nature,  extent,  duration,  or 
symptoms  of  her  mental  disorder,  and 
nothing  to  suggest  that  it  had  arisen 
from  causes  or  conditions  which  were 
transmissible,  as  distinguished  from 
those  which  are  purely  personal  or 
ephemeral,  did  not  furnish  any  ra- 
tional basis  from  which  could  be  in- 
ferred the  existence  of  hereditary  in- 
sanity in  the  family  of  the  defendant. 
And  in  Illinois  it  has  been  squarely 
held  that  where  the  sanity  or  insani^ 
of  an  individual  is  the  subject  of  judi- 
cial investigation,  and  there  is  pri- 
mary evidence  tending  to  show  mental 
unsoundness,  it  is  competent  to  show 
the  insanity  of  his  collateral  blood  rel- 
atives, not  further  removed  than  un- 
cles and  aunts,  "without  making  proof 
that  the  insanity  from  which  they  suf- 
fered was  hereditary  in  character." 
This  rule  was  laid  down  in  Diliman  v. 
McDanel  (1906)  222  lU.  276,  113  Am. 
St.  Rep.  400,  78  N.  E.  691,  in  overruling 
the  contention  that  evidence  that  a  pa- 
ternal aunt  of  the  person  whose  sanity 
was  in  question  was  "crazy"  was  "in- 
eompetent  for  the  reason  that  it  was 
toot  supplemented  by  any  evidence 
showing  that  the  insanity  from  which 
the  aunt  suffered  was  hereditary."  So, 
in  Martin  v.  Beatty  (1912)  254  DL  615^ 
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98  N.  B.  996,  the  same  rule  wag  fol- 
lowed, it  havingr  been  held  error  to  ex- 
elude  evidence  of  the  fact  that  two 
brothera,  two  aisters,  and  a  nephew 
of  the  testator,  whose  sanity  was  in 
question,  had  been  insane. 

And  in  a  nwnber  of  eases  whieh 
have  held  that  proof  that  some  of  one's 
blood  relatives  were  insane  was  ad- 
missible in  corroboration  of  evidence 
tending  to  show  defendant's  own  in- 
sanity, it  seems  to  have  been  assumed 
that  such  a  showingr  of  insanity  itself 
raises  an  inference  of  hereditary  in- 
sanity, or  at  least  of  a  hereditary  taint 
in  the  blood  of  the  person  whose  sanity 
is  under  consideraticm. 

This  evidently  was  the  situation  in 
Green  v.  State  (1898)  64  Ark.  523,  48 
S.  W.  978,- wherein  the  court,  in  hold- 
ing that  evidence  to  the  effect  that 
defendant's  mother,  grandmother, 
great-uncle,  and  great-aunt  were  in- 
sane, was  admissible  in  corroboration 
of  direct  evidence  as  to  defendant's 
insanity,  characterized  the  same  as 
"evidence  of  hereditary  insanity,"  al- 
though the  evidence  as  reported  mere- 
ly was  to  the  eifect  that  they  were  so 
"crazy"  that  they  had  to  be  confined. 

And  in  Baxter  v.  Abbott  (1856)  7 
"Gray  (Mass.)  71,  where  it  was  sought 
to  show  "that  the  testator's  family, 
both  on  his  father's  and  mother's  side, 
were  subject  to  insanity,  and  that  his 
father  and  mother  and  an  uncle  of  his 
were  insane,"  it  was  held  that  the 
proper  practice  was  to  admit  such  evi- 
dence. The  court  said:  "We  think 
the  practice  is  right  in  principle.  It 
rests  upon  the  ground  of  the  heredi- 
tary character  of  insanity,  that  a  pre- 
disposition to  the  disease  is  frequently 
transmitted  from  parent  to  child. 
With  such  predisposition,  the  malady 
may  not  show  itself  in  the  child;  for 
the  child  may  not  be  exposed  to  any 
exciting  cause.  But  with  such  hered- 
itary taint,  insanity  supervenes  from 
.slight  causes, — causes  apparently 
wholly  inadeqnate  to  affect  a  mind 
without  the  predisposition.  In  making 
a  diagnosis  of  such  a  case,  we  suppose 
that  among  the  first  questions  which 
would  be  put  would  be,  whether  the 
parents  of  tiie  patient  were  or  had 
been  insane.  With  the  fact  that  the 
6  A.L.R.— 94. 


father  and  mother,  or  either  of  them, 
had  been  insane,  that  the  insanity  had 
appeared  in  them  about  the  same  age, 
and  in  the  same  form,  its  existence  in 
the  child  is  rendered  more  probable, 
and  is  believed  upon  less  perfect  evi- 
dence. The  transmission  of  this  pre- 
disposition to  insanity  is  matter  of 
general  observation,  and  is  recognized 
by  the  best  medical  authorities.  Es- 
quirol  says  i^is  hereditary  taint  is  the 
most  common  of  all  the  causes  to 
which  insanif^^  can  be  referred.  Es- 
quirol,  Mental  Maladies,  translated . 
by  Hunt,  49." 

And  in  People  v.  Garbutt  -  (1868)  17 
Mich.  9,  97  Am.  Dec.  162,  in  holding 
that  evidence  was  admissible  to  show 
the  insanity  of  a  brother  of  the  de- 
fendant for  the  purpose  of  showing  a 
hereditary  tendency  to  insanity  on  the 
part  of  the  latter,  or  at  least  some 
light  on  his  conduct  and  accountabil- 
ity, Gooley,  C*.  J.,  among  other  things, 
said:  "Althdugh  this  evidence  could 
•not  be  very  satisfactory  in  character, 
we  think  it  was  legally  admissible.  It 
is  now  generally  believed  that  other 
things  besides  actual  mental  disease 
in  the  parents  may  cause  the  trans- 
mission of  taints  to  their  offspring, 
which  result,  in  some  cases,  in  idiocy  or 
insanity.  ...  If  a  family  of  several 
children  should  be  found,  without 
known  cause,  to  be  idiotic,  or  subject 
to  mental  delusions,  the  inference  of 
hereditary  transmission  would,  in 
many  cases,  be  entirely  conclusive, 
notwithstanding  the  inability  to  point 
out  anything  of  a  similar  character  in 
any  ancestor.  Insanify  in  a  part  of  the 
children  only  would  be  less  conclu- 
sive; but  the  admissibility  of  the  evi- 
dence in  tiiese  cases  cannot  depend 
upon  its  quantity,  and  it  could  never 
be  required  that  it  should  amount  to 
a  demonstration.  In  some  eases  its 
force  must  be  small;  in  others  it  will 
prove  hereditary  taint  with  great  di- 
rectness. We  think  evidence  of  mental 
nnsoundness  on  the  part  of  a  brother 
or  sister  of  the  person  Dtrbose  com- 
petency is  in  question  is  admissible, 
and  that  the  jury  should  be  allowed 
to  consider  it  in  connection  with  all 
the  other  evidence  tearing  upon  that 
subject." 
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And  in  Hagan  v.  StaXe  (1876)  5 
Baxt  (Tenn.)  615,  in  holding  that 
where  there  ia  evidence  tending  to 
show  the  insanity  of  a  defendant  in  a 
criminal  prosecution,  it  was  error  to 
refuse  to  permit  an  inquiry  into  the 
mental  condition  of  his  brother,  the 
court  said:  "If  medical  science  has  de- 
termined any  one  question  more  clear- 
ly than  another,  it  is  that  insanity  is 
hereditary.  ...  If  medical  men, 
in  determining  the  sanity  or  insanity 
of  a  party,  inquire  minutely  into  the 
mental  condition  ■  of  his  immediate 
family,  why  is  it  that  a  court,  seeking 
after  truth  of  the  sanity  or  insanity 
of  a  party,  refuses  to  inquire  after  the 
mental  condition  of  his  ancestry  or 
immediate  family?  While  the  science 
of  law  is  hoary  with  age,  yet  that  its 
great  object  and  aim  it  has  never  re- 
fused to  avail  itself  of  all  the  means 
and  aids  which  any  modem  science 
has  demonstrated  to  be  available  in 
the  investigation  after  truth." 

So,  in  State  v.  Penna  (1907)  35  Mont. 
635,  90  Pac.  787,  where  defendant,  in 
support  of  his  plea  of  insanity,  offered 
evidence  tending  to  show  that  his 
father  was  insane,  the  court  spoke  of 
evidence  offered  by  the  prosecution  "to 
rebut  the  inference  of  hereditary  in- 
sanity in  defendant."  And  in  People 
V.  Pine  (1848)  2  Barb.  (N.  Y.)  566,  in 
holding  that  evidence  that  defend- 
ant's paternal  uncle  and  counsin  were 
insane  was  admissible,  the  court  spoke 
of  it  as  "hereditary  insanity." 

And  perhaps  an  even  stronger  support 
for  the  rule  that  evidence  of  insanity 
in  one's  blood  relatives  is  admissible 
as  tending  to  show  a  hereditary  taint 
of  insanity  in  such  person  is  Prentis 
V.  Bates  (1892)  98  Mich.  234,  17 
L.R.A.  494,  53  N.  W.  158,  reversing  on 
this  point  on  rehearing  (1891)  88 
Mich.  667,  SO  N.  W.  637.  In  this  case 
it  was  held  on  rehearing  that  testi- 
mony that  a  sister  of  testatrix,  whose 
mental  condition  was  under  considera- 
tion, had  become  insane,  and  that  her 
niece  had  received  treatment  at  an  in- 
sane asylum  for  mental  disorders,  was 
admissible  as  tending  to  show  a  hered- 
itary taint  of  insanity  in  deceased, 
and  that  its  weight  was  for  the  jury. 
In  reaching  this  conclusion  the  court 


Miplied  the  rule  laid  down  in  People 
V.  Garbtttt  (Mich.)  supra,  and  over- 
ruled its  decision  on  the  original  hear- 
ing (1891)  88  Mich.  667,  50  N.  W. 
637,  wherein  the  Garfoutt  Case  had 
been  distinguished  on  the  ground  that 
it  was  a  criminal  case,  whereas  the 
one  under  consideration  was  civil,  and 
the  rule  laid  down  that  the  evidence  of 
insanity  of  testatrix's  relatives  was 
not  admissible  because  no  insanity  had 
been  shown  in  any  of  her  ancestors, 
and  for  the  further  reason  that  the 
insanity  of  the  sister  had  been  attribu- 
ted by  the  physicians  in  charge  of  her 
case  at  the  asylum  to  disease,  and  that 
the  characteristics  of  the  malady  in 
her  sister  and  niece  were  in  no  re- 
spects similar  to  those  claimed  in  her 
case,  so  that  no  case  of  hereditary  in- 
sanity had  been  established.  The  de- 
cision on  rehearing,  therefore,  is  to  the 
effect  that  evidence  of  insanity  of 
one's  near  relatives  is  admissible  as 
tending  to  show  a  hereditary  taint  of 
insanity,  notwithstanding  the  fact 
that  the  characteristics  of  the  mala- 
dies of  the  various  persons  apparently 
are  entirely  different. 

In  State  v.  Wetter  (1906)  11  Idaho, 
433,  83  Pac.  341,  in  denying  an  appli- 
cation for  continuance  in  order  that 
the  defendant  might  show  that  he  had 
a  brother  who  at  some  time  had  been 
confined  in  an  insane  asylum,  the 
court  said:  "It  is  not  shown  or  inti- 
mated the  nature  or  cause  of  such  in- 
sanity, or  whether  it  was  hereditary; 
unless  hereditary,  it  would  certainly 
be  of  but  little  assistance  to  the  de- 
fendant in  his  defense  on  the  plea  of 
insanity.  .  .  .  We  do  not  wish  to 
be  understood  as  holding  that  heredi- 
tary insanity,  or  the  insanity  of  a 
brother  or  sister,  or  the  insanity  of 
any  near  blood  relation  of  the  party 
charged  may  not  be  shown ;  to  the  con- 
trary we  are  of  opinion  that  such  evi- 
dence is  entirely  competent,  and  when 
introduced  should  be  carefully  con- 
sidered by  the  jury.  The  question  is. 
Was  the  showing  sufficient,  under  the 
facts  in  this  case,  to  warrant  the  court 
in  granting  a  continuance  of  the  case? 
...  It  will  be  observed  that  there 
is  no  positive  statement  that  heredi- 
tary insanity  exists  in  the  family  of 
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the  -defend«nt.  ThM»  is  a  positive 
statement  that  a  brother  of  defeniiant 
iiad  been  confined  in  an  insase  asylum 
in  California.  This  may  have  been  an 
isolated  case  in  that  family.  There 
are  numeroua  causes  for  this  dreaded 
malady  and  by  no  means  always  trace- 
.«bla  to  heredity." 

And  see  State  v.  Leuth  (1890)  5 
Ohio  C.  C.  94,  8  Ohio  G.  D.  48,  wherein 
evidence  as  to  the  insanity  of  some  of 
defendant's  near  blood  relatives  was 
considered  and  in  which  it  was  said 
that  such  evidence  was  "designed  to 
show  hereditary  taint  and  bad  health" 
in  defendant  himself. 

There  is  also  a .  line  of  cases  in 
which  it  has  been  held,  without  express 
reference  to  the  question  whether 
or  not  the  insanity  under  consider- 
ation was  of  a  hereditary  or  transmifl- 
eible  trpe,  that  viiere  there  is  direct 
testimony  tending  to  prove  that  the 
person  in  question  is  insane,  evidence 
as  to  the  insanity  of  his  blood  rela- 
tives is  admissible  in  corroboration  of 
such  direct  testimony.  These  deci- 
sions (cited  below),  however,  do  not 
necessarily  mean  that  it  is  unneces- 
sary to  show  "Uiat  the  insanity  was 
"hereditary  or  transmissible,  because 
the  point  may  have  been  overlooked 
or  1^  condition  may  have  been  satis- 
lied  by  actual  proof;  and  are  cited  for 
what  they  are  worth. 

United  States.  —  Guiteau's  Case 
(1882)  10  Fed.  161. 

AlalMuna. — ^Braham  v.  State  (1905) 
148  Ala.  28,  88  So.  919;  Wear  v.  Wear 
(1916)  —  Ala.  — ,  76  So.  Ill;  Russell 
V.  State  (1918)  —  Ala.  ~,  78  So.  916. 

Arkansas. — Shaeffer  v.  State  (1896) 
'ei  Ark.  241,  82  S.  W.  679. 

California.— People  v.  Smith  (1866) 

51    Cal.    467;    People    v.    (Joldenson 

(1888)  76  Cal.  828, 19  Pac.  161;  People 

V.  Harris  (1914)  169  Cal.  68,  146  Pac. 

520. 

District  of  Colombia. — Coughlin  y. 
Poulson  (1875)  2  MacArth.  808. 

Georgia.— Taylor  v.  State  (1898)  106 
Ga.  746,  81  S.  E.  764. 

Iowa.— State  v.  Felter  (1868)  25 
Iowa,  67;  Ross  v.  McQuiston  (1876)  45 
Iowa,  145. 

Kentucky. — Murphy  v.  Com.  (1891) 
fl2  Ky.  486,  18  S.  W.  168;  Wright  v. 


Com.  (1903)  24  Ky.  L.  Sep.  1888,  72 
S.  W.  340.  . 

Maine. — See  St.  George  v.  Biddeford 
(1885).  76  Me.  693. 

Maryluid. — ^Berry  v.  Safe  Deposit  & 
T.  Co.  (1902)  96  Md.  46,  53  Atl.  720; 
Watts  v.  State  (1904)  99  Md.  30,  57 
Atl.  642. 

Massachusetts.  —  Com.  v.  Johnson 
(1906)  188  Mass.  S82,  74  N.  E.  9^. 

Missouri.— State  v.  Simms  (1878)  68 
Mo.  306;  State  v.  Baker  (1912)  246  Mo. 
867,  162  S.  W.  46. 

New  Jersey.  —  State  v.  Spencer 
(1846)  21  N.  J.  L.  197. 

New  Yatk.  —  People  v.  Sprague 
(1849)  2  Park.  Crim.  Rep.  48. 

Oihio.-^ee  Wheeler  v.  State  (1878) 
34  Ohio  St  394,  32  Am.  Rep.  372. 

Texas.— McLeod  v.  State  (1893)  81 
Tex.  Grim.  R^.  331,  20  S.  W.  749. 

Vermont.— State  v.  Warner  (1917) 
—  Vt.— i  101  Atl,  149. 

More  specifically  it  has  been  so  held 
with  respect  to  "immediate  relatives" 
(Guiteau's  Case  (Fed.)  cwpra);  par- 
ents, either  father  or  mother  (Wear  v. 
Wear  (1916)  —  Ala.  — ,  76  So.  Ill; 
People  v.  Smith  (CaL);  Coughlin  v. 
Poulson  (D.  C);  State  v.  Felter 
(Iowa)  Ross  V.  McQuiston  (Iowa) ; 
Murphy  v.  Com.  (Ky.)  and  Watts  v. 
State  (Md.)  supra  [evidence  was  that 
mother's  "mind  was  gone"] ) ;  grand- 
parents on  either  side  (People  v.  Grold- 
enson  (1888)  76  CaL  328,  19  Pac  161 ; 
Murphy  v.  Com.  (Ky.) ;  and  Watts  v. 
State  (Md.)  supra  [trrandmother's 
"mind  left  her  entirely  and  she  was 
crazy"];  People  v.  Sprague  (N.  Y.) 
supra.  And  see  State  v.  Soper  (1898) 
148  Mo.  217,  49  S.  W.  1007) ;  brothers 
or  sisters  of  the  one  whose  sanity  is 
under  consideration  (Braham  v.  State 
(Ala.)  ;  Wear  v.  Wear  (Ala.)  ;  Shaeflfer 
V.  State  (Aric)  ;  Taylor  v.  State  (Ga.)  ; 
and  Watts  v.  State  (Md.)  supra 
[brother  "had  fits  and  had  a  very  weak 
mind"];  State  v.  Simms  (Mo.)  and 
McLeod  V.  State  (TexL)  supra.  But 
see  the  English  case  of  Doe  ex  dem. 
Mather  v.  Whitrfoot  (1838)  8  Car.  &  P. 
(Eng.)  273,  where  it  was  sought  to 
show  that  a  grantor  was  insane  at  the 
time  she  executed  the  deed  in  contro- 
versy, and  in  which  it  Mras  held  that 
it  was  not  competent  to  show  that  the 
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grantor'a  sister  was  insane.  This  rul- 
ing was  made  in  answer  to  the  objec- 
tion that  the  court  was  not  trying  the 
sanity  of  the  grantor's  sister)  ;  pater- 
nal uncles  or  aunts  (People  v.  Smith 
(€al.) ;  People  v.  Harris  (CaL)  ;  State 
V.  Sinuns  (Mo.)  ;  State  y.  Baker  (Mo.)  ; 
People  V.  Sprague  (N.  Y.)  and  Mc- 
Leod  V.  State  (Tex.)  supra)  ;  a  grand- 
uncle  (Russell  V.  State  (Ala.)  supra, 
holding  it  error  not  to  have  allowed 
the  defendant  to  prove  by  the  "probate 
records  that  his  granduncle  had  been 
declared  a  non  compos  mentis  and  had 
a  legal  guardian") ;  and  blood  cousins 
(Russell  V.  State  (Ala.)  supra  [holding 
it  eVror  not  to  have  allowed  defendant 
to  show  that  his  cousin  "had  been  com- 
mitted to  an  insane  asylum  and  died 
while  an  inmate  of  said  institution"] ; 
Taylor  v.  State  (Ga.)  and  Murphy  v. 
Com.  (Ky.)  supra;  State  v.  Baker 
(1912)  246  Mo.  857, 162  S.  W.  46.  But 
see  State  v.  Pagels  (Mo.)  as  set  out 
infra).  In  Russell  v.  State  (Ala.)  su- 
pra, where  the  court  admitted  evidence 
of  the  insanity  of  defend&nf  s  grand- 
uncle  and  cousin,  it  was  said  that 
while  the  relationship  was  rather  re- 
mote, such  remoteness  merely  affected 
the  weight  and  probative  force  of  the 
evidence,  and  not  its  competency. 

However,  it  seems  that,  irrespective 
of  the  question  of  heredity,  evidence 
as  to  the  insanity  of  collateral  kindred 
i6  inadmissible  where  it  is  not  shown 
that  the  person  whose  sanity  is  in 
question  is  descended  from  that  blood 
whidi  bore  the  taint  of  insanity.  This 
was  the  ground  taken  in  State  v.  Soper 
(Mo.)  supra,  wherein  evidence  that  a 
cousin  of  defendant's  father  was  at 
one  time  an  inmate  of  an  insane  asy- 
lum was  excluded.  And  again,  in  State 
v.  Baker  (Mo.)  supra,  a  similar  ruling 
was  made  as  to  evidence  of  the  insan'- 
ity  of  second  cousins  and  other  col- 
lateral kindred  of  the  defendant.  And 
in  State  v.  Pagels  (1887)  92  Mo.  300, 
4  S.  W.  931,  where  evidence  was  of- 
fered to  the  effect  that  defendant's 
blood  cousin  (mother's  brother's 
son)  was  insane  and  that  such  insan- 
ity was  "hereditarily  transmitted  from 
the  paternal  ancestors,"  it  was  held 
that  such  evidence  apparently  was  not 
material,  since  it  did  not  appear  that 
such  "paternal  ancestors"  of  the  in- 


sane cousin  were  the  paternal  an- 
cestors of  the  defendant.  In  Com.  v. 
Brubak«r  (1906)  82  Pa.  Co.  Ct  344,  tt 
was  said  that  evidence  of  the  insanity 
of  defendant's  father's  brother's  chil- 
dren was  too  remote  and  uncertain  to 
afford  a  basis  for  an  inference  of  in- 
sanity in  defendant's  ancestry,  espo- 
cially  where  it  was  not  shown  wheth- 
er such  insanity  came  from  the  fa- 
ther's or  the  mother's  side,  the  latter 
being,  of  course,  of  ancestry  foreign 
to  the  defendant. 

And  on  the  other  hand  there  seems 
to  be  no  queetipn,  even  in  jurisdictions 
which  generally  exclude  proof  of  in- 
sanity in  one's  blood  relatives  in  the 
absence  of  a  showing  of  a  hereditary 
taint,  but  that  evidence  of  insani^ 
among  a  person's  near  blood  relatives- 
is  admissible  in  corroboration  of  direct 
evidence  tending  to  show  the  insanity 
of  such  descendant,  where  it  is  also 
established  and  found  that  the  insan- 
ity of  the  ancestors  is  hereditary  and 
of  the  sapie  kind  as  that  with  which- 
the  person  under  consideration  is  al- 
leged to  be  afflicted.  See  People  v. 
Gambacorta  (1910)  197  N.  Y.  181,  90- 
N.  E.  809,  18  Ann.  Cas.  425  (holding 
that  proof  of  "an  hereditary  tendency" 
might  be  shown) ;  State  v.  Kramer 
(1853)  5  Clark  (Pa.)  226,  followed  in 
Com.  ex  rel.  Haskell  v,  Haskell  (1868) 
2  Brewst.  (Pa.)  491;  Com.  v.  Smith 
(1868;  Pa.)  6  Am.  L,  Reg.  (O.  S.)  257, 
as  set  out  in  14  Century  Dig.  col.  1989; 
Ck>m.  V.  Winnemore  (1867)  1  Brewst. 
(Pa.)  366  (holding  tiiat  proof  of  in- 
sanity in  the  defendant's  family  was 
admissible  provided  it  was  found  to 
be  hereditary) ;  and  Reg.  v.  Vyse 
(1862)  3  Fost  &  F.  (Eng.)  247  (hold- 
ing that  proof  as  to  the  insanity 
of  defendant's  mother,  grandfather, 
brother,  uncle,  great-aunt,  and  other 
blood  relatives  was  admissible  upon 
the  question  of  defendant's  insanity, 
there  being  evidence  of  the  latter's  in- 
sanity, and  medical  men  having  testi- 
fied that  insanity  was  hereditary) .  And 
see  Rex  v.  Ferrers  (1760)  19  How.  St. 
Tr.  (Eng.)  886,  wherein  evidence  as 
to  the  insanity  of  defendant's  maternal 
uncle  and  aunt  was  admitted  as  com- 
petent upon  the  issue  raised  by  the 
defense  that  defendant  was  afiOicted-. 
with  hereditary  insanity.       G.  J.  C. 
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JAMES  TIFFANY,  Respt, 

V. 

PACIFIC  SEWER  PIPE  COMPANY,  Appt 

qiy«wi<«  ampnme  Oowrt  (I>ept.  JTo.  X)-'J*ay  e,  1O10. 

(—  Cal.  —,  182  Pac  428.) 

and  servant  —  contract  of  employment  —  performance  to  '^tis* 
faction**  of  employer. 
Under  a  contract  employing  a  glaze  man  by  a  bride  manufacturer,  which 
provides  that  the  employee  will  not  hold  the  employer  liable  under  the 
contract  in  case  the  unployer  is  nnable  to  turn  out  glazed  brick  in  quantities 
equal  to  the  pteeent  quali<ty  "and  satisfactory"  to  the  employer,  the  em- 
ployer's decision  tiiat  he  is  not  satisfied  is  c(mclusive  on  the  employee  and 
<m  the  court. 

[See  note  on  this  qveation  beginning  on  page  1497.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Nic<d,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alleged  breach  of  a  contract  of  employment.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Swanwick  &  Donnelly,  for     Stevens  v.  Chicago  Feather  Co.   178 


appellant: 

The  discharge  itself  operates  as  a 
notice,  and  the  employer  is  liable  only 
for  the  amount  of  wages  which  would 
have  been  earned  by  the  aaviaiyee  un- 
der the  contract  during  the  notice 
period  had  one  been  given. 

Howay  v.  Going-Northrup  Co.  6 
L.R.A(N.S.)  116,  note;  Fisher  v. 
Monroe,  2  Misc.  326.  21  N.  Y.  Supp. 
995;  26  Cyc.  1012;  Derry  v.  Board  of 
Education,  102  Mich.  681,  61  N.  W. 
61;  Watson  v,  RusaeU,  149  N.  Y.  888, 
44  N.  E.  161 ;  Warth  v.  Liebovita,  179 
N.  Y.  200,  71  N.  E.  784. 

Defendant's  dissatisfactioii  gave  ab- 
flolirte  right  to  discharge,  regardless  of 
reasonableness  of  the  dissatisfaction. 

Par&side  Realty  Co.  v.  MacDonald, 
166  Cal.  426,  137  Pac  21;  Allen  v. 
Pockwitz,  108  Cal.  85,  42  Am.  St.  Rep. 
99,  36  Pac.  1039;  Church  v.  Shanklin, 
95  Cal.  626,  17  L.R.A,  207,  80  Pac  789; 
Simmons  v.  Zimmerman,  144  Cal.  256, 
79  Pac  451,  1  Ann.  Cas.  860;  Brown 
V.  Retsof  Min.  Co.  127  App.  Div.  368, 
111  N.  Y.  Supp.  594;  Hummel  v.  Stem, 
21  App.  Div.  544,  48  N.  Y.  Supp.  528; 
Erikson  v.  Ward,  266  111.  259,  107  N. 
E.  593,  Ann.  Cas.  1916B,  497;  Kendall 
V.  West,  196  ni.  224,  89  Am.  St.  Rep. 
817,  63  N.  E.  688;  Alexis  Stoneware 
Mfg.  Co.  V.  Yonng,  69  lU.  App.  229; 


ni.  App.  458;  Schmand  v.  Jandorf,  175 
Mich.  88,  44  L.R.A.  (N.S.)  680,  140  N. 
W.  996,  Ann.  Cas.  1915A,  746;  Brown 
V.  Foster,  113  Mass.  136,  18  Am.  Rep. 
468;  WiUiams  Mfg.  Co.  v.  Standard 
Brass  Go.  178  Mass.  366,  53  N.  E.  862; 
Corsan  v.  George  F.  Lee  Coal  Co.  218 
Pa.  386,  120  Am.  St.  Rep.  891,  67  Atl. 
655,  11  Ann.  Cas.  838;  Mackenzie  v. 
Minis,  132  Ga.  323,  23  L.R.A.(N.S.) 
1003,  63  S.  E.  904,  16  Ann.  Cas.  723; 
Gwynne  v.  Hitchner,  66  N.  J.  L.  97, 
48  Atl.  671 ;  Rossiter  v.  Cooper,  23  Vt. 
622;  Frary  v.  American  Rubber  Co.  52 
Minn.  264,  18  L.R.A.  644,  58  N.  W. 
1166;  Harder  v.  Marion  County,  97 
Ind.  455;  Bu^  v.  Koll,  2  Colo.  App.  48. 
29  Pac  919;  American  Music  Stores  v. 
Kussel,  L.R.A.1916F,  882,  146  C.  C.  A. 
354,  232  Fed.  306. 

Mr.  Donald  Gallagher,  for  respond- 
ent: 

It  is  enough  if  there  is  evidence  that 
the  defendant  ought  reasonably  to  have 
been  satisfled. 

OuUahan  v.  Baldwin,  100  Cal.  648. 
85  Pac.  310;  Coplew  v.  Dunmd,  153 
Cal.  278,  16  L.R.A.(N.S.)  791,  95  Pac 
38;  Gladding,  McB.  &  Co.  v.  Montgom- 
ery, 20  Cal.  App.  276,  128  Pac  790; 
Nolan  V.  Whitney,  88  N.  Y.  648;  Doll 
V.  Noble,  116  N.  Y.  230,  5  L.R.A.  684, 
15  Am.  St  Rep.  898,  22  N.  E.  406; 


Digitized  by 


Google 


1494 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJU 


Bowery  Nat.  Bank  v.  New  York,  63  N. 
Y.  336;  Keeler  v.  Clifford,  165  111.  544, 
46  N.  E.  248;  Hummel  v.  Stern,  15 
Misc.  27,  36  N.  Y.  Supp.  443;  Hummel 
V.  Stern,  21  App.  Div.  544,  48  N.  Y. 
Supp.  628;  SuUiTan  v.  Frazier,  40  App. 
Div.  288,  57  N.  Y.  Supp,  1008;  Fischer 
V.  Conhaim,  35  Misc.  125,  71  N.  Y. 
Supp.  315;  Brail  v.  Clausen,  35  Misc. 
129,  71  N.  Y.  Supp.  311;  Marcus  v. 
Nelson,  119  N.  Y.  Supp.  1085;  Green- 
herg  V.  Lumb,  129  N.  Y.  Supp.  182; 
Erikson  v.  Ward,  266  111.  259,  107  N. 
E.  698,  Ann.  Cas.  1916B,  497;  Green 
V.  Russell,  108  Mich.  638,  61  N.  W.  . 
885;  Algate  v.  Lansing,  180  Mich.  484, 
147  N.  W.  561;  Handy  v.  Bliss,  204 
Mass.  513,  134  Am.  St.  Rep.  673,  90 
N.  B.  864;  Tobin  v.  Kells,  207  Mass. 
304,  93  N.  E.  596;  Dubinsky  v.  Wells 
Bros.  Co.  218  Mass.  232,  105  N.  E. 
1004;  Higgins  Mfg.  Co.  v.  Pearson,  146 
Ala.  528,  40  So.  579;  Waite  v.  Shoe- 
maker &  Co.  50  Mont.  264,  146  Pac. 
736;  Richison  v.  Mead,  11  S.  D.  639, 
80  N.  W.  131. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sued  for  damages  caused 
by  an  alleged  wrongful  discharge 
of  plaintiff  from  the  defendant's 
service.  The  court  below  made 
findings  and  entered  judgment  in 
favor  of  the  plaintiff  for  $3,617.17, 
being  the  full  amount  prayed  for  in 
the  complaint.    Defendant  appeals. 

The  defendant  was  engaged  in  the 
business  of  manufacturing  glazed 
brick.  Plaintiff  was  employed  by 
the  defendant  as  an  "expert 
glazeman"  for  the  term  of  three 
years,  beginning  February  10, 1914, 
under  a  contract  in  writing  made 
on  February  12,  1914,  and  modified 
on  May  12,  1914.  The  first  con- 
tract  provided  that  Tiffany  should 
be  employed  by  the  defendant  as 
expert  glaze  man  for  one  year  at 
$3,000  a  year,  with  the  privilege  to 
defendant  of  changing  the  employ- 
ment to  three  years  at  $2,000  per 
year  at  any  time  within  six 
months,  "providing  a  product  satis- 
factory to  the  defendant"  was  ob- 
tained within  sixty  days  from  the 
date  of  the  contract.  Tiffany  began 
work,  and  continued  until  May  12, 
1914,  on  which  date  a  modification 
of  the  contract  was  made,  whereby 


the  defendant  employed  Tiffany  for 
three  years  from  February  10, 1914, 
at  $175  per  month,  upon  the  follow- 
ing condition: 

"In  consideintioD  of  the  above 
provisions  Mr.  Tiffany  will  not  hold 
the  Pacific  Sewer  Pipe  Company 
liable  under  said  contract,  in  case 
for  any  reason  the  Pacific  Sewer 
Pipe  Company  aire  unable  to  tuzB 
out  enameled  and  glazed  brick  in 
quantities  equal  to  the  present  qual- 
ity and  satisfactory  to  the  Pacific 
Sewer  Pipe  Company. 

"In  the  latter  case  Mr.  Tiffany  is 
to  have  ninety  dajrs'  notice  before 
making  a  change." 

Tiffany  was  discharged  on  May 
10, 1915,  without  notice.  The  court 
found  that  up  to  that  time  plaintiff 
had  fully  performed  his  contract 
with  a  reasonable  degree  of  skill, 
and  that  the  defendant,  after  the 
making  of  the  contract,  was  at  all 
times  able  to  turn  out  enameled  and 
glazed  brick  in  quantities  equal  to 
the  quality  which  was  being  turned 
out  on  May  11, 1914,  and  which  was 
satisfactory  to  said  defendant.  It 
is  claimed  that  this  finding  is  con- 
trary to  the  evidence. 

In  the  making  of  brick,  the  mud 
or  clay  is  first  pressed  and  molded 
to  the  shape  desired,  the  glaze  or 
enamel  is  then  applied,  and  when  a 
sufficient  quanti^  to  fill  a  kiln  is 
thus  prepared,  the  bricks  are  placed 
in  the  kiln  and  burned  to  the  re- 
quired degree.  The  principal  duty 
of  the  plaintiff  was  to  prepare  and 
mix  the  glaze  or  enamel  so  that  it 
would,  when  burned,  have  the  hard- 
ness and  other  qualities  necessary 
to  make  it  durable  and  the  brick 
salable.  The  glaze  or  enamel  was  a 
liquid  into  which  the  bricks  were 
dipped  so  as  to  form  a  coat  of  the 
liquid  on  their  surfaces. 

It  will  be  observed  that  the  condi- 
tions expressed  in  the  modification 
above  quoted  embraced  three  prop- 
ositions :  First,  that  the  defendant 
should  be  able  to  turn  out  enameled 
and  glazed  brick  in  quantities ;  sec- 
ond, that  the  brick  turned  out  should 
be  equal  to  the  present  quality.  This 
obviously  refers  to  tiie  provision  of 
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the  first  contract  that  the  three 
years'  employment  would  be  made 
if  "a  product  was  obtained  within 
sixty  days  from  its  date  whidi  wis 
satisfactory  to  the  defendant."  It 
appears  from  the  evidence  that  at 
the  time  the  second  contract  was 
made  Tiffany  was  producing  a  qual* 
ity  of  enameled  and  glazed  bride 
which  satisfied  the  defendant  and 
induced  it  to  enter  into  the  second 
contract.  The  third'  propo8iti<m 
embraced  in  the  added  condition 
was  tluit  the  enameled  and  glazed 
brick  produced  by  the  service  of 
plaintiff  should  not  only  be  equal  in 
quality  to  that  being  produced  on 
May  12, 1914,  but  also  that  in  quan^ 
titles  and  qu^ity  it  should  be 
"satisfactory  to  the  Pacific  Sewer 
Pipe  Company."  It  is  contended 
that  there  is  no  evidence  to  show 
that  the  defendant  was  satisfied 
with  either  the  quantity  or  the  qual- 
ity of  the  enameled  and  glazed  brick 
produced  by  the  plaintiff  for  the 
defendant  thereafter.  The  law  gov- 
erning the  rights  of  the  parties 
under  a  contract  which  requires  one 
parly  to  do  something  which  is  sat- 
isfactoiy  to  the  other  party  is  thus 
stated  in  13  C.  J.  at  page  675: 
"Contracts  in  which  one  party 
agrees  to  perform  to  the  satisfaction 
of  the  other  are  ordinarily  divided 
into  two  classes :  (1)  Where  fancy, 
taste,  sensibility,  or  judgment  are 
involved;  and  (2)  where  the  ques- 
•tion  is  merely  one  of  operative  fit- 
ness or  mechanical  utility.  In  con- 
tracts involving  matters  of  fancy, 
taste,  or  judgment,  when  one  party 
agrees  to  perform  to  the  satisfac- 
tion of  the  other,  he  renders  the 
other  party  the  sole  judge  of  his 
satisfaction  without  regard  to  the 
justice  or  reasonableness  of  his  de- 
cision, and  a  court  or  jury  cannot 
say  that  such  party  should  have 
been  satisfied  where  he  asserts  that 
he  is  not."    Section  768. 

The  next  section  declares:  "The 
rule  stated  in  the  preceding  section 
is  also  applied  to  cases  of  operative 
fitness  or  mechanical  utility  when 
the  contract  clearly  provides  that 
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performance  shall  be  satisfactory 
to  the  promisor." 

Similar  statements  will  be  found 
in  9  Qrc.  at  pages  618-^620. 

A  different  rule  applies  where  the 
contract  provides  for  the  construc- 
tion of  a  building  or  the  like,  in  ac- 
cordance with  plans  and  specifica- 
tions fixed  by  the  contract,  to  the 
satisfaction  of  the  owner  or  of  an 
architect  employed  l^  him.  In  these 
cases  it  is  usually  held  that  if  the 
contract  is  performed  as  required 
by  the  plans  and  specifications,  the 
person  whose  judgment  is  invoked 
must  accept  the  performance,  and 
his  mental  condition  as  to  satisfac- 
tion is  immaterial.  In  such  cases 
the  question  whether  the  work  is 
satisfactorily  done  or  not  arises  aft- 
er the  contract  has  been  executed, 
either  in  whole  or  in  part,  and  the 
satisfaction  refers  to  that  which  is 
already  done.  Elliott  states  the  rule 
to  be  that  such  a  contract  does  not 
justify  the  promisor  in  arbitrarily, 
unreasonably,  and  capriciously 
claiming  that  he  is  not  satisfied,  in 
order  to  evade  liability,  "and  the 
courts  in  doubtful  cases,  especially 
when  the  thing  furnished  is  so  at- 
tached to  tJie  real  properly  of  the 
buyer  that  its  value  would  be  lost  to 
the  seller,  either  wholly  or  in  great 
part,  unless  paid  for,  are  inclined  to 
ccmi^rue  such  a  stipulation  as  one 
to  furnish  such  a  thing  as  ought 
reasonably  to  satisfy  the  buyer. 
But  where  there  is  nothing  to  justi- 
fy the  contrary  construction,  the 
general  rule  is  that  the  party  to  be 
satisfied  is  the  judge  of  his  own 
satisfaction,  subject  only  to  the 
limitation  in  most  jurisdictions  tiiat 
he  must  act  in  good  faith,  and  if  he 
does  so  act  and  is  really  dissatisfied, 
he  may  reject  the  work  or  the  article 
on  the  ground  that  it  is  not  satis- 
factory to  him.  This  rule  is  partic- 
ularly applicable  where  the  subject- 
matter  of  the  contract  involves 
personal  taste  or  feeling,  as  where  an 
artist  agrees  to  paint  a  portrait  of 
another  or  some  member  of  his  fam- 
ily, to  the  satisfaction  of  such  other 
or  the  like,  but,  as  shown  by  the 
authorities  cited  in  the  last  pre- 
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ceding  note,  the  rule  is  not  coniinecl 
to  such  cases."  3  Elliott,  Contr.  § 
1881.  "It  has  been  held  that  a  con- 
tract for  personal  services,  so  long 
as  they  are  satisfactory  to  the  em- 
ployer, may  be  terminated  by  him 
whenevo-  he  is  dissatisfied  in  good 
faith.  .  .  .  Similar  rulings  have 
been  made  in  cases  of  contracts  to 
manufacture  or  furnish  articles  to 
the  satisfaction  of  the  other  party, 
even  though  a  reasonable  man  would 
or  ought  to  have  been  satisfied."  Id. 
§  1882. 

The  decisions  in  this  state  have 
not  attempted  to  state  the  rule  with 
reference  to  cases  like  the  present. 
In  Coplew  v,  Durand,  153  Cal.  278, 
16  L.R.A.(N.S.)  791,  95  Pac.  38, 
which  involved  a  building  contract, 
there  were  elaborate  plans  and  spe- 
cifications, as  is  usual  in  such  cases, 
and  the  work  was  "to  be  done  to  the 
entire  satisfaction  of  the  owner  and 
the  architect."  Before  each  pay- 
ment was  made  a  certificate  was  to 
be  obtained  signed  by  the  architect. 
After  the  work  was  done  both  own- 
er and  architect  stated  that  th^ 
were  satisfied  with  it,  but  the  archi- 
tect refused  to  make  a  certificate.  It 
appeared  that  the  work  was  done 
conformably  to  the  plans  and  speci- 
fications. The  court  merely  held 
that  under  the  circumstances  the  re- 
fusal of  the  certificate  was  unrea- 
sonable, and  that  the  contractor  was 
entitled  to  recover  as  if  it  had  been 
issued.  In  Gladding,  McB.  &  Co.  v. 
Montgomery,  20  Cal.  App.  279,  128 
Pac.  792,  the  district  court  of  appeal 
remark^  that  "a  stipulation  in  a 
contract  to  perform  to  the  satisfac- 
tion of  one  of  the  parties  only  calls 
for  such  performance  as  should  be 
satisfactory  to  a  reasonable  per- 
son." This  remark  also  referred  to 
a  building  contract  and  with  refer- 
ence to  portions  of  the  work  already 
done.  Furthermore,  it  was  an  obiter 
dictum,  the  question  not  being  in- 
volved in  the  case.  In  Bryan  Ele- 
vator Co.  V.  Law,  81  Cal.  App.  205, 
160  Pac.  170,  a  building  contract 
was  also  under  consideration.  The 
plaintiff  agreed  to  construct  an  ele- 
vator in  the  defendant's  building, 


that  its  operation  "shall  give  satis- 
faction in  every  particular,"  and 
that  if  the  controlling  device  proved 
unsatisfactory,  plaintiff  would  re- 
place it  with  another  "satisfactory 
to  the  owner."  The  court  followed 
the  rule  applying  to  building  con- 
tracts in  general,  and  held  that  the 
contract  only  called  "for  such  per- 
formance as  should  be  satisfactory 
to  a  reasonable  person."  In  other 
cases,  where  the  question  of  judg- 
ment was  involved,  the  opposite  rule 
has  been  applied.  In  Parkside 
Realty  Co.  v.  MacDonald,  166  CaL 
426,  137  Pac.  21,  a  real  estate  con- 
tract, the  seller  agreed  to  make  the 
tiiJe  satisfactory  to  the  buyer  and 
his  attorneys.  The  court  said  that 
the  question  was  "not  whether  the 
title  was  in  fact  a  good  or  market- 
able one,  but  whether  it  was  acc^it- 
able  to  the  respondent  and  his 
attorneys,"  citing  Allen  v.  Pockwitz, 
108  Cal.  88,  42  Am.  St.  Rep.  99,  36 
Pac.  1039,  and  Church  v.  Shanklin, 
95  Cal.  627,  17  L.R.A.  207,  30  Pac 
789.  The  two  cases  cited  involved 
a  similar  question  and  were  to  the 
same  effect. 

The  contract  in  the  present  case 
was  an  executory  one.  The  question 
does  not  involve  the  accep^mce  of 
any  work  already  done  by  Tiffany 
under  his  employment.  He  was  dis- 
charged from  further  employment 
because  the  defendant  was  not  satis- 
fied with  the  quality  of  his  work. 
There  is  no  sufficient  evidence  to 
support  the  finding  that  the  defend- 
ant was  satisfied  with  his  work. 
During  the  time  of  his  service  many 
kilns  of  brick  were  burned  which 
were  glazed  by  him,  and  there  is 
evidence  as  to  some  of  these  that  the 
defendant's  manager  expressed  him- 
self satisfied.  But  there  is  no  evi- 
dence, and  no  declaration  or  admis- 
sion by  any  person  authorized  to 
speak  for  the  defendant,  that  it  was 
satisfied  with  his  work  as  a  whole. 
The  contract  authorized  the  defend- 
ant to  discharge  the  plaintiff  if  his 
work  was  not  satisfactory  as  a 
whole,  although  at  times  he  might 
be  producing  brick  of  the  finest 
quality.    The  obj^  of  the  defend- 
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ant  in  «mirioyinsr  the  plaintiff  was 
to  obtain  glazed  and  enam^ed  bride 
for  sate  to  its  customers.  The  quan- 
tily  of  good  brick  produced  out  of 
each  Idln,  that  is,  tbo  proportion  of 
good  brick  to  bad  brick  tiierein,  was 
an  important  matter  to  them.  For 
example,  there  is  evidence  that  one 
customer  agreed  to  buy  1,815  glazed 
brick  known  as  '^uUnosed,"  that  is, 
with  one  or  more  comers  rounded, 
that  the  glaze  was  mixed  and  ap' 
plied  by  plaintiff,  and  16,000  Inlcks 
were  so  glazed  and  burned  in  order 
to  obtain  1,815  good  ones.  Other 
evidence  fixed  the  number  burned 
for  tiiftt  job  at  5,000  to  obtain  the 
required  number.  Quality  was  also 
important,  for  if  the  glaze  was  not 
rightly  mixed  it  would  scale  off,  or 
crack,  after  being  burned,  and  if  the 
color  or  transparency  was  not  satis- 
factory to  purchasers  the  brick 
would  not  be  as  easily  sold.  All 
these  matters  would,  of  necessity, 
be  determinable  by  the  taste  or 
judgment  of  the  defendant's  man- 
agers. And  as  their  experience  in 
the  business  was  an  essential  ele- 
ment in  the  exercise  of  that  judg- 
msnt,  it  could  not  have  been 
intended  that  some  other  person's 
judgment  should  determine  the 
questioii  of  satisfactory  perform- 
ance. An  express  stipulation  or 
necessary     implication    would    be 
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neceesaiy  to  give  such  a  contract 
that  meaning.  This  contract  neltbrar 
declares  it  directly,  nor  requires  it 
by  implication.  The  terms  of  the 
contract  imply  that  tla»  defendant 
was  not  compelled  to  be  satisfied  if 
the  qualily  produced  equaled  that 
wbitii  was  bemg  produced  at  l^e 
time  the  contract  was  made.  The 
addition  of  the  phrase,  "and  satis- 
factory to  the  Pacific  Sewer  Pipe 
Company,"  implied  a  comptefce  satis- 
faction, and  authorized  Ibe  defoid- 
ant  to  reject  the  brick  or  discharge 
Tiffany  under  the  terms  ot  the  con- 
ti^act  if  for  any  reason  of  any  char- 
acter the  quality  or  quantity  of  tiie 
product  was  not  satisfactory.  We 
think  the  contract  falls  within  the 
rule  applicaUe  to  cases  where  the 
judgment  of  the  promisor  is  in- 
volved, and  that  his  „ 
decision  that  he  is  IfiSlS^^St^tS' 
not  satisfied  is  con-  ^^SSSS^^to 
elusive  on  the  other  ««*ti«ftMrtio»»  of 
party  and  upon  the  "•»»»^*'- 
court  to  which  the  question  is  pre- 
sented. 

The  judgment  for  the  amount 
awarded  cannot  be  supported  with- 
out the  finding  in  question.  None 
of  the  other  findings  supplies  its 
place.  The  appeal  must  therefore 
be  sustained. 

The  judgment  is  reversed. 

We  concur:    01n«y,  J.;  Lawler,  J. 


ANNOTATION. 

lUghl  to  dMcharge  one  enq^oyed  to  prodnoe  a  retolt  of  a  more  or  leM  me- 
dianiral  natarc  becMne  kk  woric  is  not  to  the  "satisfaction"  of  the 
employer  as  the  contract  reqdres. 

is  actually  dissatisfied  with  the  work, 
irrespective  of  whether  there  is  rea- 
sonable ground  for  such  dissatisfac- 
tion, and  the  jury  cannot  inquire  into 
the  reasonableness  of  such  dissatis- 
faction, provided  it  is  genuine,  and  not 
set  up  in  bad  faith  merely  to  conceal 
some  other  insufficient  excuse.  Elimi- 
nating such  cases  as  those  involving 
salesmen,  actors,  musicians,  archi- 
tects, and  professional  men  generally, 
and  referring  only  to  those  where  the 
services  were  of  a  somewhat  mechani- 


L  In  goieral,  1497. 

11.  Decisions        requiring        reasonable 
grounds  for  dissatisfaction,  1500. 
m.  Genuineness  of  dissatisfaction  a  ques- 
tion for  the  jury,  1600. 
IV.  Conclusion,  1602. 

I.  In  general. 

Th^ere  are  many  cases  supporting 
the  rjule  that  where  a  contract  of  em- 
ployn^ent  is  conditional  on  the  satis- 
factory character  of  the  services  ren- 
dered,', the  employer  has  the  right  to 
discha.rge  the  employee  if  the  former 
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ci^  nature,  though  perhaps  not  ex- 
clusively so,  attention  is  called  to  the 
followinsr  cases  supporting  the  above 
rule: 

Alabama. — Allen  v.  Mutual  Com- 
press Co.  (1898)  101  Ala.  574, 14  S.  E. 
362. 

California.  —  Tiffany  v.  PACinc 
Seweb  Pipe  Co.  (reported  herewith) 
ante,  1498. 

lUinoi&i — Alexis  Stoneware  Mfg.  Co. 
V.  Young  (1894)  59  111.  App.  226; 
Krompier  v.  Spivek  (1912)  170  IlL 
App.  621;  Stevens  v.  Chicago  Feather 
Co.  (1913)  178  IlL  App.  455;  Weiden- 
tnann  v.  Mt.  Hope  Cemetery  Asso. 
(1916)  194  111.  App.  464. 

Michigan.— Koehler  v.  Buhl  (1893) 
94  Mich.  496,  64  N.  W.  167;  Sax  v.  De- 
troit, G.  H.  &  M.  R.  Co.  (1900)  125 
Mich.  252,  84  Am.  St.  Rep.  572,  84  N. 
W.  314;  Schmand  v.  Jandorf  (1913) 
175  Mich.  88,  44  L.R.A.(N.S.)  680,  140 
N.  W.  996,  Ann.  Cas,  1915A,  746. 

Missouri. — ^Williams  v.  Kansas  City 
Suburban  Belt  R.  Co.  (1900)  85  Mo. 
App.  103. 

New  Jersey. — Gwynne  v.  Hitchner 
(1901)  66  N.  J.  L.  97,  48  Atl.  571; 
Gwynn  v.  Hitchner  (1902)  67  N.  J.  L. 
654,  52  Atl.  997. 

New  York. — Spring  v.  Ansonia  Clock 
Co.  (1881)  24  Hun,  175;  Ginsberg  v. 
Friedman  (1911)  146  App.  Div.  779, 
131  N.  Y.  Supp.  617  (contract  express- 
ly making  employer  sole  judge)  ;  Dia- 
mond v.  Mendelsohn  (1913)  156  App. 
Div.  636,  141  N.  Y.  Supp.  775;  Mess- 
mer  v.  Henry  W.  Boettger  Silk  Finish- 
ing Co.  (1914)  160  App.  Div.  519,  145 
N.  Y.  Supp.  560  (satisfaction  of  the 
trade) ;  Daversa  v.  William  H.  Da- 
vidow's  Sons  Co.  (1915)  89  Misc.  418, 
151  N.  Y.  Supp.  872;  Seitless  v.  Crold- 
stein  (1917)  164  N.  Y.  Supp.  682;  De- 
lano V.  Columbia  Mach.  Works  &  Mal- 
leable Iron  Co.  (1917)  179  App.  Div. 
153,  166  N.  Y.  Supp.  103,  affirmed  in 
(1919)  226  N.  Y.  660,  123  N.  E.  862; 
Rosen  v.  Druse  (1919)  178  N.  Y.  Supp. 
259. 

Pennsylvania. — Corgan  v.  Greorge  F. 
Lee  Coal  Co.  (1907)  218  Pa.  386,  120 
Am.  St.  Rep.  891,  67  Atl.  655,  11  Ann. 
Cas.  838. 

The  rule  above  indicated  was  ap- 
plied in  an  action  for  breach  of  a  con- 


tract of  empioymeht  of  a  clock  case 
maker,  where  the  contract  provided 
that  the  employer  should  pay  a  stated 
salary  provided  the  onployee's  work 
and  services  were  to  the  employer's 
satisfaction.  Spring  v.  Ansonia  Clock 
Co.  (N.  Y.).  supra. 

The  rule  has  been  applied  also  in 
the  case  of  employment  of  a  color 
mixer  by  a  manufacturer  of  wall  pa- 
per, where  the  contract  provided  that 
the  services  should  be  rendered  in  a 
skilful  and  workmanlike  manner  and 
to  the  satisfaction  of  the  employer. 
Gwynn  v.  Hitchner  (1902)  67  N.  J. 
L.  654,  52  Atl.  997;  Gwynne  v.  Hitch- 
ner (1901)  66  N.  J.  L.  97,  48  Atl.  571. 

The  rule  was  applied  in  Schmand  v. 
Jandorf  (Mich.)  supra,  in  the  case  of 
the  employment  of  an  expert  candy 
maker,  where  the  contract  provided 
that  the  employment  should  continue 
for  a  certain  period,  "subject  to  the 
general  control  and  to  the  satisfac- 
tion" of  the  employer,  and  that  the 
employee  should,  "subject  to  the  con- 
trol of  and  to  the  satisfaction  of"  the 
employer,  perform  all  of  his  duties 
as  a  candy  maker,  and  should  serve 
the  employer  diligently  and  according 
to  his  best  ability  in  all  respects. 

In  Corgan  v.  George  F.  Lee  Coal  Co. 
(Pa.)  supra,  the  rule  indicated  above 
was  applied  to  a  contract  of  employ- 
ment of  a  mine  foreman,  where  the 
contract  provided  for  employment  for 
so  long  a  time,  up  to  five  years,  as  the 
employee  satisfactorily  performed  his 
duties  as  foreman. 

And  the  rule  was  applied  in  the  case 
'  of  employm«it  of  one  as  landscape 
engineer  and  gardner  and  superin- 
tendent of  cemetery  grounds,  where 
the  contract  provided  for  payment  at 
stated  monthly  periods  daring  the 
term  of  employment  or  such  portion 
of  the  term  as  the  services  of  the  em- 
ployee should  be  satisfactory  to  the 
employer.  Weidenmann  v.  Mt.  liope 
Cemetery  Asso.  (1915)  194  III.  App. 
464. 

Where  a  contract  to  sew  and  tie  cot- 
ton bales  for  a  specified  period  con- 
tained a  provision  to  "guarantee  to 
give  satisfaction  in  sewing,  tyiag.  or 
any  other  work"  that  the  employee 
might  be  required  to  do,  it  wst  held 
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IB  Allen  V.  Hntual  Compress  Cki. 
<1893)  101  AJtet  574»  14  So.  862.  that 
the  employer  w»s  invMt«d  irith  fuU 
power  to  decide  whether  the  services 
were  satisfactory,  and  that  the  reason- 
ableness of  the  grounds  of  dissatisfac- 
tion was  not  a  matter  for  in^ttfrjr  by 
the  court. 

Under  a  contract  of  emplosnnent  by 
-which  the  employee  agreed  to  perform 
the  duties  of  foreman  compI«tiBly  and 
energetically  to  the  best  of  his  ability 
-"and  complete  &&tisfaction"  of  bis  em- 
ployer, the  employer  may  discharge 
the  employee  because  the  latter  do«s 
not  perform  bis  duties  to  the  em^ 
ployer's  complete  totisf  action,  and  it 
is  not  proper  to  submit  lb  the  jury  the 
question  whether  the  employer  ought 
to  have  been  satisfied.  Diamond  v. 
Mendelsohn  (1918)  156  App.  Div.  686, 
141  N.  Y.  Snpp.  775. 

A  contract  of  employment  of  a  brew- 
er for  a  year  if  he  did  his  work  well, 
interpreted  to  mean  to  the  satisfaction 
of  the  employer,  was  held  in  Finger  p. 
Koch  &  S.  Brewing  Go.  (1888)  18  Me. 
App.  810,  to  be  terminable  at  the  plMs- 
ure  of  the  employer. 

In  an  action  against  a  manufactur- 
ing company  for  breach  of  a  contract 
of  employment  whereby  the  employee 
agreed  to  perform  such  labor  as  might 
be  required  of  him  in  the  erection  of 
buildings  and  the  preparation  of  a 
pottery  plant,  and  that  if  his  work 
should  not  prove  satisfactory  to  the 
officers  of  the  company  they  should 
have  the  right  to  discharge  him,  it  was 
held  error  to  instruct  the  jury  that  the 
employer  could  not  legally  discharge 
the  employee  unless  it  was  shown  that 
the  employer  not  only  acted  in  good 
faith,  but  in  a  reasonable,  and  not  in 
an  arbitrary,  manner,  since  from  this 
instruction  the  jury  might  infer  that 
unless  the  dissatisfaction  was  founded 
in  reason,  the  employer  had  no  right 
to  discharge  the  employee,  and  that 
it  would  be  arbitrary  to  discharge  him 
if  there  were  no  other  good  grounds 
for  the  discharge  than  the  feeling  of 
dissatisfaction.  AI«cis  Stoneware 
Mfg.  Co.  V.  Young  (1895)  59  111.  App. 
226. 

Where  a  contnust  of  «mp>kQnnent  of 
«  silk  finisher  provided  that  the  work 


should  be  done  in  a  skilful  and  cont- 
petent  manner,  "satisfactory  to  the 
tra<de  and  customers"  of  the  employer, 
and  that,,  if  the  work  was  not  done 
satisfactory  to  the  trade  and  custom- 
ers, th^  employer  should  have  the 
right  at  any  time  to  discharge  the  em- 
ployee, it  was  held  that  it  was  a  suffi.- 
cieat  doCense  to  an  action  for  breach 
of  the  contract  that  the  employer's 
customers  were  dissatisfied,  without 
showing  that  cause  for  dissatisfaction 
actually  existed.  Messmer  v.  Henry 
W.  Boettger  Silk  Finishing  Co.  (1914) 
160  App.  Div.  619, 145  N.  Y.  Supp.  560. 

Und^  a  contract  emploiying  a  glaze 
man  by  a  brick  manufacturer,  which 
provides  that  the  employee  will  not 
bold  the  employer  liable  under  the 
contract  in  case  the  employer  is  un- 
able to  turn  out  glazed  brick  in  quan- 
tities equal  to  the  present  quality  "and 
«atisfactory"  to  the  employer,  the  em- 
ployer's decision  that  he  is  not  satis- 
fied is  conclusive  on  the  employee  and 
on  the  court.  Tiffany  v.  Pacific 
Skweb  Pipb  Co.  (reported  herewith) 
ante,  1493. 

Attention  is  called  also  to  several 
cases  bearing  on  the  question  under 
consideration,  although  the  contracts 
.were  not,  stxictly  speaking,  of  the 
same  nature  as  the  others  cited  in  the 
annotation. 

Thus,  where  the  contract  was  to  em- 
ploy the  plaintiff  as  brakeman  on  a 
■train,  as  long  as  his  services  were 
satisfactory,  the  court,  in  Sax  v.  De- 
troit. 6.  H.  &  M.  R.  Co.  (1900)  126 
Mich.  252,  84  Am.  St.  Rep.  672,  84  N. 
W.  814,  stated  that  the  employer  had 
the  right  to  terminate  the  employment 
.whenever  the  plaintiff  did  rtot  per- 
form his  duties  to  the  en^jloyer's  en- 
tire satisfaction,  and  that  under  the 
rule  as  settled  in  that  state  the  rea-« 
sons  for  or  justice  of  the  employer's 
satisfaction  could  not  be  inquired  into. 

And  where,  in  consideration  of  a  re- 
lease for  a  claim  for  personal  injury 
sustained  by  a  railway  conductor,  the 
railway  company  agreed  to  re-employ 
the  conductor  so  long  as  his  services 
should  prove  satisfactory  to  tiie  com- 
pany, the  court,  in  Williams  v.  Kan- 
sas City  Suburban  Belt  R.  Co.  (1900) 
85  Mo.  App.  103,  construed  the  con- 
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tract  as  meaning;  that  faithful  and 
efficient  serrlce  did  not  meet  the  re- 
quirements, but  that  the  railway  com- 
pany would  have  the  right  1»  dispense 
with  the  employee's  services  if  th«7 
were  not  satisfactory  to  it,  even 
though  the  dissatisfaction  was  unrea- 
sonable and  capricious,  provided  such 
dissatisfaction  was  honestly  enter- 
tained; the  railway  company,  how- 
ever, had  no  right  falsely  and  fraudu- 
lently, merely  for  the  wilful  purpose 
of  breaking  its  contract,  to  assert  that 
the  services  were  not  satisfactory. 

Attention  is  called  also,  as  support- 
ing the  above  rule,  to  the  following 
cases,  among  possible  others  of  a  simi- 
lar nature,  which  concern  contracts 
involving  somewhat  more  of  taste  and 
fancy  than  those  above  cited.  Krom- 
pier  V.  Spivek  (1912)  170  IlL  App.  621 
(designer  of  ladies'  dresses  and 
capes) ;  Stevens  v.  Chicago  Feather 
Co.  (1918)  178  m.  App.  466  (milli- 
ner) ;  Eoehler  v.  Buhl  (1893)  94  Mich. 
496,  64  N.  W.  157  (furrier  employed 
as  a  fitter  and  designer) ;  Ginsberg  v. 
Friedman  (1911)  146  App.  Div.  779, 
181  N.  T.  Snpp.  617  (designer  and  cut- 
ter in  a  cloak  and  suit  factory) ;  Da- 
versa  v.  William  H.  Davidow's  Sons 
Co.  (1915)  89  Misc.  418,  151  N.  Y. 
Supp.  872  (designer  of  women's  cloth- 
ing) ;  Beck  v.  Only  Skirt  Co.  (1917) 
176  App.  Div.  867,  168  N.  Y.  Supp.  786 
(designer  and  maker  of  ladies'  skirts). 

The  note  does  not  include  cases  ap- 
plying the  above  rule,  but  not  involv- 
ing the  relation  of  master  and  servant, 
for  the  reason  that  other  principles 
are  involved  in  the  latter  class  of 
cases.  As  an  illustration  of  this  class, 
see  Seitless  v.  Ck)ld8te!n  (1917)  164  N. 
Y.  Supp.  682,  where  a  garment  manu- 
facturer entered  into  a  contract  with 
'  the  defendant  to  make  garments  for 
a  certain  period  in  a  proper  and  work- 
manlike manner  and  to  the  entire  satis- 
faction of  the  defendant,  and  it  was 
held  erroneous  to  instruct  the  jury 
that  the  defendant  must  be  fair  and  act 
reasonably  in  judging  the  work,  and 
to  leave  to  the  jury  the  question 
whether  Hie  defendant  ought  to  have 
been  satisfied,  the  court  taking  the  po- 
sition that  if  the  dissatisfaction  of  the 
defendant  was  real  and  not  assumed. 


it  was  of  no  consequence  whether  or 
not  the  jury  thought  that  the  defmd- 
ant  should  have  been  satisfied. 

U.  DeoisUm*  requiring  reaaonaMe 
grounda  for  diaaattafacUon. 

There  are,  of  course,  many  cases  of 
contracts  of  sales  of  chattels,  which 
hold  that  the  contract  provision  to  the 
effect  that  the  article  sold  shall  be 
satisfactory  requires  that  the  diseatia- 
faction  shall  be  reasonable,  in  order 
to  excuse  a  breach  of  the  contract. 
And  this  conclusion  has  been  reached 
ill  a  few  cases  involving  the  relation 
of  master  and  servant,  some  of  which, 
however,  do  not  crane  within  the  scope 
of  the  present  annotation. 

In  Bridgeford  &  Co.  v.  Meagher 
(1911)  144  Ky.  479,  139  S.  W.  750,  the 
court  held  that,  in  view  of  the  situa- 
tion of  the  parties  at  the  time  the  con- 
tract of  employment  was  made,  a  pro- 
vision in  a  contract  to  employ  the 
plaintiff  as  foreman  of  a  molding  shop, 
with  a  guaranty  of  a  steady  position 
as  such  foreman  for  a  specified  term 
"or  as  long  as  he  performs  his  duties 
in  a  successful  or  satisfactory  man- 
Ber,"  was  properly  interpreted  as  long 
as  he  performed  his  work  in  a  "good, 
efficient,  and  workmanlike  ipanner." 
The  particular  circumstances  which 
the  court  considered  were  that  the 
plaintiff  at  the  time  the  contract  was 
made  was  holding  the  same  position 
guaranteed  him  by  the  contract;  that 
the  contract  was  made  at  a  time  when 
the  defendant  was  converting  his  es- 
tablishment into  a  nonunion  plant  and 
as  an  inducement  for  the  plaintiff  to 
remain  in  the  employment;  also  that 
the  contract  was  subject  to  the  condi- 
tion of  the  continued  existence  of  the 
employer  company, — all  of  these  con- 
ditions showing  an  intent  that  the  em- 
ployee should  be  given  employment 
during  the  specified  term  if  his  serv- 
ices were  performed  in  an  eflicient  and 
workmanlike  manner. 

See  in  this  connection  lY.  infra, 
p.  1602. 

lU.  Genuineneaa  of  aiaaatiafaeUon  a 
qneation  tor  the  Jury. 

Assuming  tiiat,  under  a  contract  ef 
employment  where  services  satisfac- 
tory to  the  emirfoy«r  are  required,  he 
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ii  ttM  aol«  jade*  m  to  whethar  tii« 
«ervieea  are  satisf aetory,  and  the  JHiy 
«annot  pass  on  the  reasonableness  of 
fais  dissatisfaction,  it  is  proper  to  sub- 
nit  to  the  jury,  where  the  evidence  is 
conflicting,  the  questions  whether  the 
dissatisfaction  is  genoine  or  mereiy 
feigned,  and  whether  It  was  the  cause 
of  the  discharge.  There  are  many  aui- 
thoritiei  aupporting  this  proposition 
which  are  not  within  the  scope  of  the 
annoU^ion,  for  the  reason  that  the  em- 
ployment could  not  be  said  to  be  one 
for  the  production  of  a  mechanical  re- 
sult. Bat  the  following  cases  will  il- 
lustrate its  application  in  the  class 
of  eases  under  consideration:  Gwynn 
V.  Hitchner  (1902)  67  N.  J.  L.  654,  52 
Atl.  997;  Summers  v.  Colver  (1899) 
38  App.  Div.  568,  66  N.  Y.  Supp.  624; 
Diamond  v.  Mendelsohn  (1913)  156 
App.  Div.  686,  141  N.  Y.  Supp.  775; 
Zahler  v.  Mann  (1916)  97  Misc.  19, 160 
N.  Y.  Supp.  1086;  Beck  v.  Only  SJiirt 
Co.  (1917)  176  App.  Div.  867,  168  N. 
Y.  Suppk  786;  Delano  v.  (Columbia 
Mach.  WotkB  &  Malleable  Iron  (]o. 

(1917)  179  Am*.  Div.  158,  166  N.  Y. 
Supp.  108,  affirmed  in  (1919)  226  N.  Y. 
660,  128  N.  E.  862;  Bein^r  v.  Groetz 

(1918)  81  Misc.  244,  142  N.  Y.  Supp. 
680;  Rosen  v.  Druss  (1919)  178  N.  Y. 
Supp.  269. 

Wheire  ao  automobile  expert  and 
mechanic  who  had  obtained  a  patent 
for  a  starting  and  lighting  device  on 
automobiles,  and  was  employed  in  con- 
nection with  the  manufacture  of  this 
patented  device,  entered  Into  a  con- 
tract of  emplo3rment  for  a  year,  pro- 
vided his  services  were  satisfactory 
to  the  employer,  it  was  held  tiiat  the 
jrenuineness  of  t9ie  alleged  dissatis- 
faction was  a  question  of  fact  for  the 
jury,  where,  although  the  employer's 
evidence  was  to  the  effect  that  the 
plaintiff  was  discharged  because  of 
unsatisfactory  services,  the  plaintiff's 
evidence  was  in  effect  that  the  dis- 
charge was  because  the  employer  de- 
sired to  enter  upon  the  manufacture 
-of  munitions,  and  to  discontinue  the 
manufacture  of  the  device  in  question. 
Delano  v.  Columbia  Mach.  Works  & 
Malleable  Iron  Co.  (1917)  179  App. 
J)iv.  158, 166  N.  Y.  Supp.  103. 


And  where  a  contract  for  the  em- 
ployment of  a  color  mixer  by  a  manu- 
factnrer  of  wall  paper  provided  that 
the  services  should  be  rendered  in  a 
skilful  and  workmanlike  manner  and 
to  the  satisfaction  of  the  employer,  it 
was  held  in  Gwynn  v.  Hitchner  (1902) 
67  N.  J.  L.  664,  62  Atl.  997,  that,  al- 
though the  employer  in  work  of  this 
kind,  the  result  of  which  was  to  some 
extent  a  matter  of  taste,  reserves  to 
himself  by  such  a  contract  the  right 
to  pass  upon  the  excellence  -ot  the 
work,  and  it  should  not  be  left  to  the 
jury  to  say  whether  the  employer 
ought  to  have  been  satisfied,  evidence 
might  properly  be  admitted  on  the 
question  wbeUiar  the  employer  was 
dissatisfied  and  whether  such  dissatis- 
faetion  was  the  cause  of  the  em- 
ployee's discharge;  and  that  where  the 
evidence  on  these  questions  was  in 
conflict,  the  direction  of  a  verdict  for 
the  employer  in  an  action  for  breach 
of  the  contract  of  employment  was  er- 
roneous. 

Assuming  that  a  publishing  com- 
pany which  employs  a  foreman  of  its 
pressrooms  on  condition  that  the  man- 
agement of  the  presswork  is  "artis- 
tically and  financially  satisfactory"  is 
the  sole  judge  whether  this  condition 
is  fulfilled,  its  decision  must  be  exer- 
cised in  good  faith;  and  it  cannot  dis- 
charge the  employee  for  the  purpose 
of  reducing  expenses,  and  arbitrarily 
say  that  it  was  not  satisfied  with  the 
artistic  and  financial  management  of 
its  pressroom  by  the  employee;  and 
where  the  evidence  is  conflicting  as  to 
whether  the  employer  was  dissatisfied 
and  whether  this  was  the  cause  of 
the  employee's  discharge,  or  whether 
the  dismissal  was  for  other  reasons, 
the  question  is  for  the  jury.  Summers 
V.  Colver  (1899)  88  App.  Div.  668,  66 
N.  Y.  Supp.  624. 

Where  tiiere  was  evidence  that  a 
foreman's  discharge  was  because  the 
season  was  slack  and  the  employer 
wished  to  cut  down  expenses,  and  not 
because  the  employee's  services  were 
not  to  the  "satisfaction"  of  the  em- 
ployer, as  the  contract  required,  it 
was  held  that  the  question  as  to  wheth- 
er the  discharge  was  because  the  work 
was  unsatisfactory  was  for  the  jury. 
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Diamond  v.   Mendelsohn    (1913)    166 
App.  Div.  636,  141  N.  Y.  776. 

In  Beiner  v.  Goetz  (1913)  81  Misc. 
244,  142  N.  Y.  Supp.  630,  the  evidence 
was  held  to  sustain  a  finding  in  an  ac- 
tion for  breach  of  contract  of  employ- 
ment of  the  plaintiff  as  an  expert  de- 
signer, that  the  expressed  dissatisfac- 
tion of  the  defendant  was  not  real,  but 
was  a  mere  subterfuge. 

IV.  ConcluHon, 
A  study  of  the  cases  involving  so- 
called  "satisfaction  contracts,"  that  is, 
contracts  for  a  specified  period,  with 
a  proviso  that  the  services  are  to  be 
to  the  satisfaction  of  the  employer, 
discloses  the  fact  that  the  courts  have 
confused  the  cases  involving  the  rela- 
tion of  master  and  servant  with  those 
of  mere  sales.;  and  they  have  attempt- 
ed to  divide  all  these  cases  into  two 
classes,  as  in  Isbell  v.  Anderson  (Tarr 
riage  Co.  (1912)  170  Mich.  304,  136 
N.  W.  457,  in  which,  on  facts  not  with- 
in the  scope  of  the  note,  the  court  said: 
"If  parties  voluntarily  assume  the  ob- 
ligations and  hazards  of  a  satisfaction 
contract,  their  legal  rights  are  to  be 
determined  and  adjudicated  according 
to  its  provisions.  It  is  elementary  that 
courts  cannot  make  contracts  for  par^ 
ties  nor  relieve  them  of  the  conse- 
quences of  their  contracts,  however 
ill-advised.  In  many  cases  of  this  na- 
ture which  have  been  before  various 
tribunals,  there  are  recognized  two 
quite  well-defined  classes, — one  where 
the  personal  taste,  feeling,  sensibility, 
fancy,  or  individual  judgment  of  the 
party  to  be  satisfied  is  especially  in- 
volved; the  other  where  mechanical 
utility  or  operative  fitness  in  relation 
to  which  some  standard  is  available 
is  bargained  for.  In  the  former  class 
the  authorities  preclude  disputing  the 
propriety  or  reasonablenes  of  the  dec- 
laration of  dissatisfaction  on  the  part 
of  the  individual  entitled  to  exercise 
it.  It  is  said  to  be  with  him  purely  a 
personal  matter  of  which  he  is  made 
the  sole  judge.  It  being  his  right  to 
say  whether  he  is  satisfied  or  not,  it 
cannot  be  left  to  another  to  say  that 
he  ought  to  be  satisfied.  In  the  latter 
class  of  cases  the  authorities  are  more 
conflicting." 


Seldom,  however,  have  the  eonrts  is 
a  ease  involving  the  relation  of  master 
and  servant  applied  the  doctrine  in 
actions  for  breach  of  the  contract  that 
reasonable  cause  for  dissatisfacti<ni 
must  exist.  As  was  said  in  Glyn  v. 
Miner  (1894)  6  Misc.  687,  66  N.  Y.  S. 
R.  841,  27  N.  Y.  Sttpp.  841:  "The  re- 
lations of  master  and  servant  are  pri- 
vate, confidential,  intimate,  and  per- 
sonal. .  .  .  Here  we  have  a 
stipulation  that  the  party  is  to  perform 
the  duties  of  his  position  so  as  to  be 
deemed  satisfactory  by  the  employer,, 
and  we  find  in  that  an  equivalent  to 
the  agreement  that  his  engagement  is^ 
depend^it  upon  his  service  being  per- 
sonally agreeable  to  his  employer." 

Attention  is  called  to  the  fact  that 
in  some  cases  the  question  whether 
there  must  be  reasonable  cause  for 
dissatisfaction  is  in  no  way  dependent 
on  the  question  whether  taste  or  fancy 
is  involved.  Other  considerations  of  a 
personal  nature  may  be  controlling. 
Thus,  in  an  action  by  a  traveling  sales- 
man for  breach  of  contract  providing 
that- the  plaintiff  should  perform  his 
duties  to  the  "entire  personal  satis- 
faction" of  the  employer,  the  court 
stated  in  Kramer  v.  Wien  (1916)  92 
Misc.  159,  155  N.  Y.  Supp.  193,  that 
the  services  being  those  of  an  ordinary 
traveling  salesman,  no  question  of  the 
taste  or  fancy  was  involved;  and  that 
it  was  merely  necessary  to  apply  the 
ordinary  rule  that  defendant  had  the 
right  to  discharge  the  plaintiff  if  he 
was  in  fact  honestly  dissatisfied  with 
his  work  and  did  not  use  such  dis- 
satisfaction as  a  mere  pretense. 

In  view  of  the  personal  relationship 
between  master  and  servant  and  the 
various  possible  grounds  for  dissatis- 
faction of  an  employer  with  a  skilful 
employee,  who,  although  he  produced 
an  article  of  first-class  quality,  might, 
for  instance,  conceivably  be  detrimen- 
tal to  the  business  because  of  his  ef- 
fect on  other  employees,  and  the  diffi- 
culty of  a  jury's  judging  of  questions 
of  this  kind,  it  seems  that  the  reason- 
ableness of  the  employer's  dissatis- 
faction should  seldom,  if  ever,  be  a 
question  for  the  jury,  unless  there  are 
special  provisions  in  the  contract  or 
extraordinary   cireumstaaees    in   the 
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rituatiata  of  the  contracting  parties  r^ 
qairinjr  such  a  eonstruetion  of  the 
contract.  And  it  appears  to  be  clear 
that«a  case  holding  that  reasonable 
eanse  for  dissatisfaction  must  exist,  in 
order  to  justify  rejection  by  the  buyer 


in  ease  of  a  contract  of  sale  of  a  chat- 
tel is  distinsruishable  on  principle  from 
the  usual  case  of  continuing  personal 
services  in  contracts  of  employment 
involving  the  relation  of  master  and 
servant.  R.  E.  H. 


J.  F.  SANDERS,  Appt, 
SUTLIVE  BROTHERS  &  COMPANY  et  al. 

Iowa  Supreme  Court  — October  14,  1919. 
(—  Iowa,  — ,  174  N.  W.  267.) 

Life  tenant  — -  effect  of  lease  by  —  rights  of  remainderman. 

1.  To  entitle  a  lessee  of  a  life  tenant  to  continued  possession  after  the 
death  of  the  life  tenant  he  must  show  a  contract  establishing  the  relation 
of  landlord  and  tenant  between  himself  and  the  remainderman. 

[See  note  on  this  question  beginning  on  page  1506.] 


Landlord  and  tenant  —  adoption  of 
lease  —  by  remainderman. 

2.  A  new  lease  is  not  necessary  upon 
death  of  a  life  tenant  to  establish 
the  relation  of  landlord  and  tenant  be- 
tween the  tenant  and  remainderman, 
but  the  original  lease  may  be  adopted 
by  the  parties. 

Judgment  —  law  of  case  —  finding  on 
first  appeal. 

3.  A  finding  of  adoption  by  remain- 
dermen of  a  lease  by  the  life  tenant  is 
binding  on  subsequent  appeal,  unless 
additional  evidence  warrants  a  differ- 
ent conclusion. 

[See  2  R.  C.  L.  224,  225.] 
Landlord  and  tenant  —  adoption  of 
lease  —  acceptance  of  rent. 

4.  The  acceptance  for  a  long  period 
by  remaindermen  of  rents  under  a 
lease  by  the  life  tenant  after  the  lat- 


ter's  death  may,  in  connection  with  all 
the  circumstances  of  the  case,  justify 
a  finding  of  adoption  of  the  lease. 

[See  16  R.  C.  L.  602.] 
Life  tenant  —  receipt  of  rent  by  ad- 
ministrator of  life  tenant. 

5.  The  receipt  by  the  administrator 
of  the  life  tenant  of  rent  continued  oc- 
cupation of  the  premises  after  death  of 
the  life  tenant,  with  the  express  under- 
standing that  it  is  not  to  apply  on  a 
renewal  lease  executed  by  the  life  ten- 
ant, is  not  a  ratification  or  adoption 
of  the  new  lease  on  the  part  of  the 
remainderman. 

Appeal  —  findings  of  eoXat  —  conclu- 
siveness. 

6.  The  findings  of  fact  by  a  court 
sitting  without  a  jury  are  as  conclu- 
sive on  appeal  as  the  verdict  of  a  jury. 

[See  2  R.  C.  L.  206.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Lee 
County  (Hamilton,  J.)  in  favor  of  defendants  in  an  action  brought  to  re- 
cover possession  of  certain  real  property,  and  for  damages.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  William  C.  Howell  and  John 
M.  Dawson,  for  appellant: 

The  decision  of  this  court  (163 
Iowa,  172),  is  not  binding  on  the  trial 
court,  when  the  evidence  in  the  case 
is  materially  changed  on  a  trial  anew, 
when  the  evidence  made  a  changed 
state  of  facts. 

Sanders  v.  Sutlive  Bros.  176  Iowa, 
682,  164  N.  W.  610;  Landis  v.  Interur- 


ban  R.  Co.  173  Iowa,  466,  154  N.  W. 
607. 

Upon  the  last  trial  the  appellant  had 
the  right  and  was  able  to,  and  did, 
make  out  a  case,  upon  which  it  was  the 
duty  of  the  trial  court  to  give  him 
judgment. 

Artz  V.  Chicago,  R.  I.  &  P.  R.  Co.  38 
Iowa,  294;  Russ  v.  American  Cereal 
Co.  110  Iowa,  743,  81  N.  W.  796.  121 
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Iowa,  641,  H  N.  W.  1092,  7  Am.  Neg. 
Rep.  2S4;  Vogt  t.  GrinneU,  183  Iowa, 
864.  110  N.  W.  608;  Sanders  t.  Sut- 
live  Bros,  supra. 

Upon  the  death  of  Mrs.  Rigler, 
March  6,  1910,  the  further  occupan- 
cy of  the  lessees  with  the  consent  of 
the  owners  would  be  assumed  to  be 
as  tenants  at  will. 

O'Brien  v.  Troxel,  76  Iowa,  760,  40 
N.  W.  704;  German  State  Bank  v.  Her- 
ron.  111  Iowa,  25,  82  N.  W.  430;  An- 
drews V.  Marshall  Creamery  Co.  118 
Iowa,  598,  60  L.R.A.  399,  96  Am.  St. 
Rep.  412,  92  N.  W.  706. 

A  party  is  not  allowed  to  impeach  or 
discredit  his  own  witness. 

Hall  V.  Manson,  99  Iowa,  698,  84 
hJRJL  207,  68  N.  W.  922;  Hunt  v. 
Hoover,  34  Iowa,  79:  Hall  v.  Chicago, 
R.  I.  &  P.  R.  Co.  84  Iowa,  816,  51  N.  W. 
150;  Darr  t.  Darrow,  120  Iowa,  29,  94 
N.  W,  245;  Smith  v.  Dawley,  92  Iowa, 
812,  60  N.  W.  625;  Humble  v.  Shoe- 
maker, 70  Iowa,  223,  80  N.  W.  492. 

Mr.  F.  T.  Hughes  for  appellees. 

Ladd,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Lorenz  Rigler  died  intestate  Oc- 
tober 13,  1903,  seised  of  the  west 
one  half  of  lot  3  of  block  29  in  the 
city  of  Keokuk.  He  was  survived  by 
his  wife,  Margaret  Rigler,  and  their 
two  daughters,  Naoma  Webber  and 
Sarah  Speisz.  On  October  28, 1903, 
these  daughters  executed  a  deed  to 
their  mother,  Margaret  Rigler,  of 
the  above-described  real  estate  for 
her  natural  life,  providing  l^erein 
that  she  should  receive  all  income 
and  profits  therefrom  during  said 
period,  and  upon  her  death  said  real 
estate  should  revert  to  the  grantors. 
Thereafter  Margaret  Rigler  entered 
into  a  contract  leasing  the  premises 
to  the  defendants  for  a  period  of  five 
years  from  March  15,  1905,  and  on 
September  18,  1908,  executed  an- 
other lease  of  the  premises  to  the 
defendants  for  a  period  of  ten 
years,  to  commence  at  the  expira- 
tion of  the  previous  lease,  to  wit, 
May  15, 1910.  The  lessor,  Margaret 
Rigler,  died  intestate  March  6, 1910, 
a  few  days  more  than  two  months 
prior  to  the  expiration  of  the  first 
lease.  One  Neusch  was  appointed 
administrator  of  her  estate. 

Whether  the  widow    retained  a 


distributive  one-tiiird  interert  in  tiM 
premises  and  the  daus^ters  ao- 
quired  the  same  by  inheritance,  or 
in  some  way  her  one-third  interest 
was  converted  into  a  life  estate  with 
the  remainder  in  the  daughters,  is 
not  touched  in  the  argument.  The 
cause  is  submitted  on  the  theory 
that  Mrs.  Rigler  was  a  tenant  for 
life,  and  therefore  the  leases  termi- 
nated upon  her  death,  and  the 
daughters,  as  remaindermen,  were 
entitled  to  immediate  possession. 
Re  Hubbell  Trust,  135  Iowa,  637, 13 
L.R.A.(N.S.)  496,  113  N.  W.  512, 
14  Ann.  Gas.  640.  Conceding  tiiis 
to  be  so,  tiie  issue  is  whether  subse- 
quently the  daughters  and  defend- 
ants adopted  the  ten-year  lease  as 
of  their  own.  That  portion  of  the 
lease  after  the  lessor's  death  only 
was  void  (Hubbell  v.  Hubbell,  172 
Iowa,  538, 154  N.  W.  867),  and  the 
daughters  as  remaindermen  and  the 
lessees  did  not  occupy  the  relation 
of  landlord  and  tenant.  If  that  re- 
lation ever  existed,  it  must  have 
sprung  from  a  subsequent  contract, 
either  expressed  or  implied,  be- 
tween them.  This  was  the  court's 
view  in  Lowrey  v.  Reef,  1  Ind.  App. 
244,  27  N.  E.  626,  where  it  was  said 
that,  "to  entitle  the  appellee  to  any 
other  interest  in  the  lands  for  a 
period  after  the  ^^^^  ttmmmt- 
death  of  the  lessor,  eSMt  'ot*Te«ae 
he  must  have  shown 
that  a  contract  ex- 
isted between  himself  and  the  appel* 
lants  by  virtue  of  which  there  arose 
the  relation  of  landlord  and  tenant, 
and  that  this  relation  existed  at  the 
time  when  the  alleged  trespasses  oc- 
curred." 

Such  a  contract  need  not  neces- 
sarily be  one  entered  anew,  but  may 
as  well  be  an  agreement  between 
other    parties    and    subsequently 
adopted  by  the  re- 
maindermen and  de-  JJS'/.JJIf  •■• 
fendants    as    their  «d«»p«io»  ot 
own.   Was  this  done  M^JTSteltoraaa. 
by  the   remainder- 
men and  the  lessees  of  the  life  ten- 
ant?   On  the  former  appeal  the  evi- 
dence was  held  to  conclusively  estab- 
lish such  adoption.    163  Iowa.  172, 
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14a  N.  W.  492,  175  Iowa,  582,  154 
N.  W.  610.  However  much  that  rul- 
ing may  be  ques- 
hTl^t'ciT—  tioned.  it  is  the  law 
of  the  case  and  must 
stand,  unless  it  can 
be  said  other  evidence  subsequently- 
adduced  warranted  a  different  find- 
ing. Something  more  than  mere 
continued  occupation  was  essential 
to  the  ratification  or  adoption  of  the 
ten-year  lease.  Mcintosh  v.  Lee,  57 
Iowa,  356,  10  N.  W.  895.  So,  too, 
had  the  defendants  merely  been 
holding  over  with  the  consent  of  the 
landlord,  payment  of  rent  as  pro- 
vided in  the  lease  could  not  well  be 
construed  as  evidence  of  ratification, 
for  the  lessee  in  that  situation  would 
be  under  obligation  so  to  pay  the 
rent  stipulated  in  the  lease.  Ger- 
man State  Bank  v.  Herron,  111 
Iowa,  25,  82  N.  W.  430.  But  the  re- 
maindermen were  not  landlords, 
and  there  was  no  lease  between 
them  and  defendants,  and  the  rul- 
ing in  the  cited  case  is  not  appli- 
cable. By  continuing  in  possession, 
'the  lessees  became  liable  on  an  im- 
plied promise,  for  a  quantum 
meruit,  not  for  the  rent  stipulated 
in  the  lease,  terminated  and  void  as 
to  the  present  owners.  Accepting 
the  rent  according  to  the  terms  of 
the  void  lease,  then,  without  other 
arrangement,  was  in  the  nature  of 
a  recognition  of  its  binding  force, 
and,  if  continued  long  enough, 
might,  in  connection  with  other 
circumstances,  war- 
LMiUova  •>«  rant  the  inference 
•dopttoa  of  that  the  parties  had 

SlStlS'^St'  adopted  the  lease  as 
expressing  the  un- 
derstanding between  them.  Such 
was  the  holding  on  the  former  ap- 
peal. The  evidence  on  which  that 
decision  was  based  appears  in  the 
opinion. 

On  tiie  last  trial  the  testimony  of 
Neusch  contained  in  two  depositions 
was  introduced.  In  the  first  of 
these,  he  swore  that  he  ttdd  H.  L. 
Sutlive  tibat  the  teat-year  lease 
would  not  stand,  and  was  void ;  that 
he  collected  the  rent  as  administra- 
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tor,  and  because  he  supposed  it  his 
duty  as  such  to  do  so;  that  he  had 
nothing  to  do  with  the  daughters 
about  the  rent;  that  he  never  acted 
as  agent  for  them,  and  had  no  au- 
thority from  them  to  collect  the 
rent^  that  he  accounted  for  the  rent 
as  administrator,  and  in  no  other 
manner;  that  he  was  advised  by  his 
attorney  not  to  accept  rent  on  the 
ten-year  lease  or  act  as  agent  for  the 
daughters;  that  he  was  agent  for 
them  in  the  sale  of  the  property  to 
plaintiff ;  that  he  told  the  latter  that 
there  was  no  lease  on  the  property, 
and  that  he  ought  not  to  recognize 
the  ten-year  lease.  The  Sutlives 
testified  that  at  the  beginning  of  the 
ten-year  lease  they  called  on  J^eusch 
and  asked  him  if  he  intended  to 
carry  out  the  ten-year  lease,  to 
which  he  replied  that  he  had  no 
thought  of  not  doing  so  and  would 
make  them  no  trouble;  that  the 
heirs  looked  on  the  lease  as  their 
mother  did;  that  they  then  ex- 
plained to  him  that  the  check  for  a 
month's  rent  handed  to  him  was  for 
1^  first  month  on  the  ten<year 
lease.  This  conversation  was  de- 
nied by  Neusch,  tiious^  admitting 
the  call.  This  evidence  was  not  be- 
fore the  court  on  the  former  trial, 
and  it  is  plain  that,  with  such  addi- 
tional evidence  before  the  court,  a 
different  conclusion  might  be 
reached.  If  Neusch  received  rent 
only  as  administra^ 
tor,     and     not    as  I««,lroVt;.. 

agent  of  the  daUgh-    Jy  aJhalaUtra- 

ters,  and  such  rents  traimt.  * 
were  paid  and  re- 
ceived for  the  use  of  the  premises, 
and  not  as  rent  on  the  ten-year 
lease,  and  this  was  so  understood 
between  him  and  defendants,  then 
there  was  no  ratification  or  adop- 
tion of  the  ten-year  lease,  and  no 
lease  on  the  property  to  assume, 
and  the  reference  to  contracts  in  the 
deed  might  have  been  found  to  re- 
late to  that  concerning  the  furnace. 
But  the  court  was  not  bound  so  to 
find,  as  appears  from  the  testimony 
of  the  Sutlives,  and  evidence  allud- 
ed to  in  the  former  opinion. 
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From  a  careful  comparison  of  the 
records  at  the  two  trials,  we  reach 
the  conclusion  that  the  evidence  first 
adduced  at  the  last  trial,  considered 
in  connection  with  that  on  the  form- 
er trial,  read  in  pursuance  of  a 
stipulation,  raised  an  issue  of  fact 
which  should  have  been  submitted 
to  a  jury,  had  it  not  been  waived. 


The  finding'  of  the  court  on  an  issue 
of  fact  is  as  condu^  Appei-.-*- 
Bive  as  the  verdict  !■«■  o*  *•■«- 
of    a    jury,    ana 
for    this    reason    its   finding:   and 
judgment  cannot  be  disturbed. 
Affirmed. 

Weaver,  Gaynor,  and  Stevou,  JJ^ 

concur. 


ANNOTATION. 


Death  of  life  tenant  as  affecting  rights  onder  lease  executed  by  hi 


I.  View  that  death  of  life  tenant  termi- 
nates lease: 

a.  General  rule,  1506. 

b.  Lessee  as  trespasser,  1607. 

c.  Lessee  as  tenant  at  sufferance, 

1608. 

d.  Lessee  as  tenant  at  will,  1508. 

e.  Effect  as  regards  rents,  1508. 

f.  Viete  that  death  of  life  tenant  tettnt- 
natee  lease. 

a.  General  rule. 

In  the  majorily  of  jurisdictions  it  is 
held  that  the  death  of  a  life  tenant  ter- 
minates a  lease  executed  by  him, 
though  there  is  some  disagreement  (see 
infra,  the  three  following  subdivi- 
sions) as  to  the  resulting  status  of  his 
lessee. 

Alabama.— Price  v.  Pickett  (1852) 
21  Ala.  741;  Terrell  v.  Reeves  (1893) 
103  Ala.  264, 16  So.  64. 

California. — Blaeholder  v.  Guthrie 
(1911)  17  Cal.  App.  297,  119  Pac.  524. 

Connecticat.  —  Bradley  v.  Bailey 
(1888)  66  Conn.  374,  1  L.R.A.  427,  7 
Am.  St.  Rep.  316,  15  Atl.  746. 

Illinois. — Woman's  American  Bap- 
tist Home  Mission  Soc.  v.  Raybum 
(1916)  203  111.  App.  577;  Hoagland  v. 
Crura  (1885)  113  111.  366,  56  Am.  Rep. 
424. 

Indiana.— Dorsett  v.  Gray  (1884)  98 
Ind.  273;  Henry  v.  Stevens  (1886)  108 
Ind.  281,  9  N.  E.  356;  Lowery  v.  Reef 
(1890)  1  Ind.  App.  244,  27  N.  E.  626. 

Iowa. — Carman  v.  Mosier  <1898)  106 
Iowa,  367,  76  N.  W.  323;  Gudgel  v. 
Southerland  (1902)  117  Iowa,  809,  90 
N.  W.  623;  Ray  v.  Young  (1913)  160 
Iowa,  618.  46  L.R.A.(N.S.)  947,  142  N. 
W.  398,  Ann.  Cas.  191 6D,  258;  San- 


I. — continued. 

f.  Rights   as   regards  emblements, 

1612. 

g.  Rights  as  regards  fixtaree,  161S. 
h.  Waiver  of  forfeiture  of  lease, 

1614. 
II.  View  that  death  of  life  tenant  does  not 
terminate  lease,  1615. 

DKRS  V.  SUTLIVE  BROS,  (reported  here- 
with) ante,  1603. 

Kentucky. — ^Haynes  v.  Harris  (1892) 
14  Ky.  L.  Rep.  303;  Duker  v.  Kaelin 

(1906)  28  Ky.  L.  Rep.  900,  90  S.  W. 
959.  Compare  Grigsby  v.  Cleary 
(1827)  6  T.  B.  Mon.  614;  Norris  v. 
Cheatham  (1884)  6  Ky.  L.  Rep.  223. 

Maryland.  —  Bevans  v.  Briscoe 
(1812)  4  Harr.  &  J.  139. 

Massachusetts.  —  Page  v.  Wight 
(1867)  14  Allen,  182. 

Michigan. — Harrington  v.  Sheldon 
(1917)  196  Mich,  388,  163  N.  W.  64. 

Mississippi. — Stewart  v.  Matheny 
(1888)  66  Miss.  21,  14  Am.  St.  Rep. 
538,  5  So.  887. 

Missouri.  —  Hamilton  v.  Wright 
(1895)  28  Mo.  199;  Matlack  v.  Kline 
(1866)  —  Mo.  App.  — ,  190  S.  W.  408. 

Nebraska.  —  Guthmann  v.  Vallery 
(1897)  51  Neb.  824,  66  Am.  SL  Rep. 
475,  71  N.  W.  731;  Edghill  v.  Mankey 

(1907)  79  Neb.  847,  11  L.R.A.(N.S.) 
688,  112  N.  W.  670. 

New  Jenty.  —  Bidwell  v.  Piercy 
(1906)  71  N.  J.  Eq.  83,  63  Atl.  261. 

New  York. — ^Torrey  v.  Torrey  (1856) 
14  N.  Y.  480;  Barson  v.  Mulligan 
(1910)  198  N.  Y.  24,  90  N.  E.  1127; 
Mclntyre  v.  Clark  (1894)  6  Misc.  877, 
26  N.  Y.  Supp.  744;  Snedecker  v. 
Thompson  (1899)  26  Misc.  160,  56  N. 
Y.  Supp.  776;  Hinton  ▼.  Bogsrt  (1912) 
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78  Misc.  46,  187  N.  Y.  Supp.  «97;  Hin- 
ton  T.  Bogart  (1916)  166  App.  Div. 
166,  161  N.  Y.  Supp.  796;  Nesbitt  v. 
Thompson  (1916)  98  Misc.  251,  167  N. 
Y.  Supp.  166;  Coskley  v.  Chamberlain 
(1869)  88  How.  Pr.  483;  Williams  v. 
Alt  (1918)  170  N,  Y.  Supp.  606. 

Ohkk— Van  Hayes  t.  West  (1888)  2 
Ohio  C.  D.  37;  Hallick  v.  Stober  (1860) 
11  Ohio  St.  482;  Capelle  v.  Wieman 
(1907)  29  Ohio  G.  G.  642. 

Pennqrlvania. — Lake  Erie  Gas  Coal 
&  Coke  C!o.  V.  Patterson  (1898)  184  Fa. 
364,  89  Atl.  68;  White  v.  Amdt  (1836) 

1  Whart.  90;  Fee  t.  Lu'z  (1916)  "BS 
Pa.  Super.  Ct  188. 

Tennessee.  — -  Arnold  v.  Hodges 
(1849)  10  Humph.  40;  CV>llin8  v. 
Crownover  (1900)  —  Tenn.  — ,  67  S. 
W.  857;  Turner  v.  Turner  (1916)  182 
Tenn.  592,  179  S.  W.  132. 

West  yirginia.-^Jone8  t.  Shulllin 
(1898)  45  W.  Va.  729,  72  Am.  St.  Rep. 
848,  31  S.  E.  975;  Shufflin  v.  House 
(1898)  45  W.  Va,  731,  72  Am.  St.  Rep. 
861,  31  S.  E.  974;  Holden  t.  Boring 
(1902)  62  W.  Va.  37.  43  S.  E.  86. 

England.— Hawkins  v.  Kelly  (1803) 
8  Ves.  Jr.  309,  32  Eng.  Reprint,  373; 
Pagget  V.  Gee  (1753)  9  Mod.  482,  88 
Eng.  Reprint,  689;  (ilarkson  v.  Scar- 
borough (1819)  1  Swanst.  364,  86  Eng. 
Reprint,  413;  Vernon  ▼.  Vernon  (1789) 

2  Bro.  Ch.  669.  29  Eng.  Reprint,  366; 
Wykham  v.  Wykham  (1810)  3  Taunt. 
.?3I,  128  Eng:  Reprint,  126;  Whitfield 
V.  Pindar  (1781)  2  Bro.  Ch.  662,  29 
Eng.  Reprint,  367;  Ex  parte  Smyth 
(1818)  1  Swanst.  387.  86  Eng.  Reprint, 
412;  Hool  V.  Bell  (1842)  1  Ld.  Raym. 
172,  91  Eng.  Reprint,  1011;  Strafford 
▼.  Wentworth  (1720)  Prec.  in  Ch.  555, 
24  Eng.  Reprint,  249;  Rockingham  t. 
Penrice  (1711)  IP.  Wms.  177,  24  Eng. 
Reprint,  345,  2  Salk.  678,  91  Eng.  Re- 
print, 487;  Myles  v.  Willoughby  (1596) 
Cro.  Eliz.  pt.  2,  p.  547,  78  Eng.  Reprini 
798;  Lambert  v.  Austin  (1596)  Cro. 
Eliz.  pt.  1,  p.  332,  78  Eng.  Reprint, 
582;  Prescott  v.  Boucher  (1832)  3 
Bam.  &  Ad.  867, 110  Eng.  Reprint,  312; 
Turner  v.  Lee  (1792)  Cro.  Car.  471,  79 
Eng.  Reprint,  1007 ;  Jenner  t.  Morgan 
(1717)  1  P.  Wms.  392,  24  Eng.  Re- 
print, 439.  Compare  Haines  v.  Welch 
(1868)  L.  R.  4  C.  P.  91,  38  L.  J.  C.  P. 


N.  S.  118,  19  L.  T.  N.  S.  422,  17  Week. 
Rep.  163. 

A  lease  made  by  a  tenant  for  life 
terminates  'eo  instante"  on  his  death, 
and  if  there  is  a  covenant,  express  or 
implied,  for  quiet  enjoyment,  the  es- 
tate of  the  lessor  is  liable  for  a  breach 
thereof.  Duker  v.  Kaelin  (1906)  28 
Ky.  L.  Rep.  900,  90  S.  W.  969;  Hamilton 
V.  Wright  (MOb)  supra;  Snedecker  v. 
Thompson  (1899)  26  Misc.  160,  66  N. 
Y.  Supp.  776;  Mclntyre  v.  Clark  (1894) 
6  Misc.  377,  26  N.  Y.  Supp.  744. 

It  was  held  in  Bidwell  v.  Piercy  (N. 
J.)  supra,  that  where  a  wife  died,  her 
husband  and  children  surviving  her, 
and  the  husband  leased  the  premises 
of  which  the  wife  died  seised,  the  chil- 
dren not  joining  in  the  lease,  on  the 
death  of  the  husband,  the  lease  ter- 
minated. See  also  the  reported  case 
(Sanhks  v.  Sutlive  Bros,  ante,  1603) 
wherein  a  lease  by  a  surviving  wife  is 
held  to  terminate  on  her  death. 

But  in  Haines  v.  Welch  (Eng.)  su- 
pra, it  appeared  that  a  lessor,  having 
only  a  life  interest  in  the  land,  died 
during  the  term  of  the  tenancy;  the 
remainderman,  at  the  expiration  of  the 
current  year,  distrained  for  the  por- 
tion of  the  rent  due  after  the  death 
of  the  lessor.  It  was  held  that,  under 
S  1  of  14  &  15  Vict.  chap.  25,  although 
the  tenancy  was  determined  by  the 
death  of  the  life  tenant,  the  lease 
would  be  extended  until  the  expiration 
of  the  current  year,  instead  of  claims 
to  emblements,  and  the  succeeding 
owner  should  be  entitled  to  recover 
from  the  lessee  a  fair  portion  of  the 
rent,  for  the  period  after  the  death  of 
the  life  tenant. 

h.  t,esaee  as  treapasaer. 

It  has  been  held  that  a  lessee  of  a  life 
tenant  becomes  a  trespasser  after  the 
death  of  the  lessor.  Torrey  v.  Torrey 
(1856)  14  N.  Y.  430,  wherein  it  ap- 
peared that  the  undertenant  became 
a  trespasser  by  holding  over  after  the 
death  of  the  lessor,  a  life  tenant,  and 
was  not  entitled  to  notice  to  quit. 

In  Williams  v,  Alt  (1918)  170  N.  Y. 
Supp.  606,  it  appeared  that  the  life 
tenant  leased  the  premises  for  a  term 
of  ten  years  and  died  before  the  ex- 
piration of  the  term.  The  remainder- 
men served  notice  on  the  lessee  to 
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quit,  and  on  his  failure  to  do  so, 
brought  proceedings  to  remove  him 
summarilj.  It  was  held  that  though 
the  lease  expired  by  the  death  of  the 
life  tenant,  the  lessee  could  not  be 
summarily  removed  as  a  tenant  at  suf- 
ferance under  Code  Civ.  Proc.  §  2231 ; 
that  his  holding  over  amounted  to  a 
trespass  under  the  provisions  of  §  1664, 
and  he  might  be  ousted  by  an  act  of 
ejectment. 

c.  Leasee  a«  tenant  at  itufferance. 

In  some  jurisdictions  a  lessee  be- 
comes a  tenant  at  sufferance  by  hold- 
ing over  after  the  death  of  the  life 
tenant.  Page  v.  Wight  (1867)  14  Al- 
len (Mass.)  182;  Harrington  v.  Shel- 
don (1917)  196  Mich.  388,  163  N.  W. 
64;  Guthmann  v.  Vallery  (1897)  51 
Neb.  824,  66  Am.  St.  Rep.  476,  71  N. 
W.  784. 

la  Guthmann  v.  Vallery  (Neb.)  su- 
pra, the  lessee  of  a  life  tenant,  who 
had  a  lease  for  one  year  and  had 
given  rent  note  due  at  the  end  of 
the  year,  remained  in  possession  of 
the  premises  after  the  life  tenant's 
death  (whether  with  the  consent 
of  the  reversioner  or  not  did  not 
appear)  until  the  expiration  of  the 
lease,  and  then  paid  the  rent  note  for 
the  entire  year  to  the  lessor's  admin- 
istrator. The  reversioner  brought  suit 
against  the  life  tenant's  administrator 
to  recover  the  rent  paid  to  him  for 
the  period  from  the  death  of  the  life 
tenant  until  the  expiration  of  the 
lease.  It  was  held  that  there  could  be 
no  recovery;  that  although  the  ten- 
ancy terminated  at  the  death  of  the 
lessor,  and  the  lessee  became  a  tenant 
at  sufferance,  it  did  not  follow  that, 
because  the  reversioner  had  the  right 
of  possession,  she  was  entitled  to  the 
moneys  which  the  lessee  saw  fit  to  pay 
to  the  estate  of  the  life  tenant  in  dis- 
charge of  the  contract  between  him 
and  the  life  tenant. 

In  Page  v.  Wight  (1867)  14  Allen 
(Mass.)  182,  an  action  to  recover  pos- 
session of  a  tenement,  it  appeared  that 
a  reversioner,  acting  as  agent  for  his 
mother,  who  was  life  tenant,  leased 
the  tenement  for  a  term  of  three 
years ;  in  the  second  year  of  the  term, 
the  life  tenant,  lessor,  died,  and  the 
reversioner  sold  the  premises  to  the 


plaintiff.  It  was  held  that  the  lease 
bound  the  tenant  for  life,  and  not  the 
reversioner,  and  hence  at  her  death 
the  lease  terminated,  and  the  lessee 
became  a  tenant  at  sufferance. 

d.  Leasee  as  tenant  at  will. 

In  other  jurisdictions,  after  termina- 
tion by  death  of  a  lease  by  a  life  ten* 
ant,  the  lessee  becomes  a  tenant  at  will 
by  remaining  in  possession. 

In  Jenner  v.  Mt>rgan  (1717)  2  Eq. 
Gas.  Abr.  104,  pi.  1,  22  Eng.  Rep.  592, 

I  P.  Wms.  392,  24  Eng.  Reprint,  439. 
it*  appeared  that  a  tenant  for  life 
leased  premises  for  a  term  of  year* 
at  a  rent  to  be  rendered  quarterly,  and 
died  between  two  quarter  days.  The 
lessee  held  over  after  the  death  of  the 
life  tenant.  The  plaintiff  rensainder- 
man  claimed  to  be  entitled  to  the  rent 
due  for  the  quarter  in  which  the  life 
tenant  died  because,  by  the  leasee's 
holding  over,  he  showed  his  intention 
of  continuing  tenant  at  will  to  the 
plaintiff.  The  court  hefd  that,  as  to 
the  rent  from  the  preceding  quarter  ' 
day  to  the  death  of  the  tenant  for  life, 
the  lessee  should  pay  nothing;  but  for 
the  rents  from  the  death  of  the  life 
tenant,  the  lessee  was  liable  to  the 
plaintiff,  being  a  tenant  at  will  during 
the  period  of  his  holding  over. 

In  Sanders  v.  Sutlive  Bros.  (1913) 
163  Iowa,  172, 143  N.  W.  492,  a  former 
appeal  of  the  reported  case  (Sanixss 
v.  Sutlive  Bbos.  ante,  1503^,  the  life 
tenant  died  before  the  time  fixed  for 
the  conmiencement  of  a  renewal  lease 
executed  by  himself.  It  was  held  that 
a  holding  by  the  lessor  under  these 
circumstances  amounted  to  a  ten- 
ancy at  will  under  the  provisions 
of  the  statute  (Code,  §  2991),  in 
the  absence  of  proof  of  the  existence 
of  any  other  form  of  tenancy ;  that  no 
rights  could  be  claimed  under  the 
lease  unless  the  remaindermen  ac- 
quiesced in  it. 

e.  Kffeet  as  regards  rents. 

At  cwnmon  law,  prior  to  the  Statute 

II  Geo.  II.  chap.  19,  if  the  life  tenant 
died  before  the  rent  day,  his  executor 
could  not  recover  from  the  undertot- 
ant  the  rent  or  any  portion  thereof; 
nor  could  anyone  else  collect  it.  The 
undertenant  went  rent  free,  and  all 


Digitized  by 


Google 


ANNO.— DEATH  OF  LIFE  TENANT— EFFECT  ON  LEASE.      1509 


his  Interest  in  the  land  tenninated  ex- 
cept right  of  ingress  and  egress  for 
lurotection  of  emblements.  Jones's  Bl. 
Com.  bk.  2,  chap.  8,  p.  123;  1  Co.  Litt 
162b,  and  cited  cases.  Van  Hayes  v. 
West  (1888)  2  Ohio  C.  D.  87. 

But  by  statutes  now  existing  in  most 
jorisdictions,  on  the  death  of  a  ten- 
ant for  life,  his  personal  r^resenta- 
tives  may  recover  for  rent  due  up  to 
that  time. 

Alabama. — Terrell  v.  Reeves  (1893) 
103  Ala.  264,  16  So.  64. 

Illinois. — Hoagland  v.  Crum  (1885) 
113  111.  365,  55  Am.  Rep.  424;  Woman's 
American  Baptist  Home  Mission  Sec. 
T.  Raybum  (1916)  203  111.  App.  577. 

Indiana. — Henry  v.  Stevens  (1886) 
108  Ind.  281,  9  N.  E.  856;  Lowery  v. 
Reef  (1890)  1  Ind.  App.  244,  27  N. 
E.  626. 

Iowa.— Gudgd  V.  Southerland  (1902) 
117  Iowa,  309,  90  N.  W.  623. 

Kentucky. — Haynes  v.  Harris  (1892) 
14  Ky.  L.  Rep.  808.  Contrary  view  in 
earlier  cases.  Grigsby  v.  Cleary 
(1827)  5  T.  B.  Mon.  514,  and  Norris 
V.  Cheatham  (1884)  6  Ky.  L.  Rep.  223. 

Ohio.— Capelle  v.  Wiwnan  (1907)  29 
Ohio  C.  C.  542. 

Tennessee. — Arnold  v.  Hodges  (1849) 
10  Humph.  140;  Turner  v.  Turner 
(1915)   132  Tenn.  592,  179  S.  W.  132. 

England.— Hawkins  v.  Kelly  (1803) 
8  Ves.  Jr.  309,  32  Eng.  Reprint,  878; 
Pagget  V.  Gee  (1753)  9  Mod.  482,  88 
Eng.  Reprint,  589;  Vernon  v.  Vernon 
(1789)  2  Bro.  Ch.  659,  29  Eng.  Reprint, 
366;  Wykham  v.  Wykham  (1810)  8 
Taunt.  331,  128  Eng.  Reprint,  126; 
Whitfield  V,  Pindar  (1781)  2  Bro.  Ch. 
662,  29  Eng.  Reprint,  367;  Clarkson  v. 
Scarborough  (1819)  1  Swanst  354,  36 
Eng.  Reprint,  413;  Ex  parte  Smyth 
(1818)  1  Swanst  837,  36  Eng.  Reprint, 
412;  Hool  V.  Bell  (1842)  l.Ld.  Raym. 
172,  91  Eng.  Reprint,  1011;  Strafford 
V.  Wentworth  (1720)  Free,  in  Ch.  555, 
24  Eng.  Reprint,  24d;  Rockingham  t. 
Penrice  (1711)  1  P.  Wms.  177,  24  Eng. 
Reprint,  346,  2  Salk.  578,  91  Eng.  Re- 
print, 487;  Myles  v.  Willoughby  (1696) 
Cro.  Eliz.  pt.  2,  p.  547,  78  Eng.  Re- 
print, 793;  Lambert  v.  Austin  (1596) 
Cro.  Eliz.  pt  1,  p.  332,  78  Eng.  Re- 
print, 682;  Prescott  v.  Boucher  (1882) 
8  Bam.  ft  Ad.  857.  110  Eng.  Reprint, 


312;  Turner  v.  Lee  (1792)  Cro.  Car. 
471,  79  Eng.  Reprint  1007. 

In  Turner  v.  Lee  (Eng.)  supra,  it 
was  held  that  the  Statute  82  Hen, 
VIII.  did  not  extend  the  remedy  by 
distress  to  those  persons  who  had  a 
remedy  by  action  at  law,  and  therefore 
that  the  executors  of  a  tenant  for  life 
could  not  distrain  against  the  under- 
tenant That  case  was  apparently 
overruled  in  Prescott  v.  Boucher 
(1832)  3  Bam.  &  Ad.  857,  110  Eng. 
Reprint,  312,  and  in  Lambert  v.  Austin 
(1596)  Cro.  Eliz.  pt  1,  p.  332,  78  Eng. 
Reprint,  582,  the  court  seems  to  have 
taken  it  for  granted  that  the  statute 
was  not  so  restrictive.  See  to  the 
same  effect  Myles  v.  Willoughby 
(1596)  Cro.  Eliz.  pt  2,  p.  547,  78  Eng. 
Reprint  793. 

-  In  Rockingham  v.  Penrice  (1711)  1 
P.  Wms.  177,  24  Eng.  Reprint  345, 
Salk.  578,  91  Eng.  Reprint  487,  where- 
in it  appeared  that  a  tenant  for  life, 
with  power  to  lease,  died  <»i  the  day 
rent  was  due  from  tenants  under 
leases  executed  by  him,  the  rent  was 
declared  payable  not  to  the  executor, 
but  to  the  remaindertnan,  <m  the 
ground  that  the  lessor,  dying,  before 
sunset  had  no  remedy  before  his 
death  to  compel  payment  and  the  rent 
tlierefore  passed  with  the  reversion. 
The  court  stated  that  the  rent,  having 
been  paid  that  morning,  was  good  as 
to  the  lessee,  but  directed  the  execu- 
tor of  the  tenant  for  life  to  account 
for  it  to  the  reversioner. 

In  Strafford  ▼.  Wentworth  (1720) 
Free,  in  Ch.  556,  24  Eng.  Reprint,  249, 
where  a  tenant  for  life  made  a  lease, 
reserving  rent  on  a  certain  day,  and 
died  about  12  o'clock,  noon,  on  that 
day,  it  was  held  that  the  rent  would 
go  to  his  executor,  and  not  to  the  re- 
mainderman ;  but  if  such  a  tenant  had 
a  power  of  leasing,  and  had  died  in 
this  manner,  the  rent  would  have  gone 
to  the  remainderman  as  an  incident 
to  the  remainder. 

Hool  V.  Bell  (1842)  1  Ld.  Raym. 
172,  91  Eag.  Reprint  1011,  also  denied 
the  rule  in  Turner  v.  Lee  (Eng.)  su- 
pra, holding  that  the  Statute  32  Hen. 
VIII.  extended  to  all  tenants  for  life; 
and  the  undertenant  waa  held  to  be 
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liable  to  the  executors  of  the  life  ten- 
ant for  arrears. 

In  Ex  parte  Smyth  (1818)  1  Swanst. 
SS7,  36  Eng.  Reprint,  412,  it  was  held 
that  the  interest  of  the  lessee  deter- 
mined with  the  life  of  the  lessor,  a 
life  tenant,  and  the  rent  was  appor- 
tionable.  Statute  11  Geo.  II.  chap.  19, 
§  15,  provided  that  where  any  tenant 
for  life  should  die  before  or  on  the 
day  on  which  any  rent  was  reserved, 
or  made  payable  on  any  demise  which 
determined  on  the  death  of  such  ten- 
ant for  life,  his  executors  might  re- 
cover from  the  undertenant,  if  soch 
tenant  for  life  died  on  the  day  on 
which  the  same  was  made  payable,  the 
whole,  or,  if  before  such  day,  then  a 
proportion  of  such  rent  accordintr  to 
the  time  such  tenant  for  life  lived. 

Clarkson  v.  Scarborough  (1819)  1 
Swanst.  854,  36  Eng.  Reprint,  418,  es- 
tablished tlie  general  doctrine  that, 
under  a  demise  from  year  to  year  by 
a  tenant  for  life  with  power  to  lease, 
not  executed  conformably  to  his 
power,  the  lessee,  in  the  absence  of 
special  circumstances,  was  not  enti- 
tled to  the  aid  of  equity  to  sustain  his 
interest  against  the  remainderman, 
and  the  tenure  determining  with  the 
life  of  the  lessor,  by  the  terms  of  the 
statute,  the  rent  became  apportion- 
able. 

In  Whitfield  v.  Pindar  (1781)  2  Bro. 
Ch.  662,  29  Eng.  Reprint,  367,  the 
court  of  common  pleas  declared  the 
representatives  of  a  tenant  in  tail,  who 
had  demised  the  entailed  estate  by  a 
lease  void  against  the  remainderman, 
to  be  entitled  to  apportionment,  decid- 
ing that  a  tenant  in  tail  was,  within 
the  description  of  the  statute,  a  lessor 
having  only  an  estate  for  life. 

Likewise  Wykham  v.  Wykham 
(1810)  3  Taunt.  331, 128  Eng.  Reprint, 
126,  held  that  an  executor  of  a  tenant 
"pur  autre  vie"  was  entitled  to  recov- 
er from  the  lessee  a  portion  of  the 
rent  from  the  last  quarter  day  under 
the  Statute  of  11  Geo.  II.  See  to  the 
same  effect,  Vernon  v.  Vernon  (1789) 
2  Bro.  Ch.  659,  29  Eng.  Reprint,  366, 
in  which  the  lessees  under  a  demise 
from  year  to  year  by  the  testamentary 
guardian  of  an  infant  tenant  in  tail, 
who  died  between  two  rent  days,  hav- 


ing paid  the  rent  to  the  receiver,  the 
court  held  that  the  representatives  of 
the  infant  were  entitled  to  apportion- 
ment. 

See  Pagget  v.  Gee  (1753)  9  Mod. 
482,  88  Eng.  Reprint,  589,  wherein  the 
rents  in  arrear  at  the  time  of  the 
death  of  a  tenant  in  tail,  who  made 
the  lease,  were  apportioned  between 
the  personal  representative  of  the  ten^- 
ant  in  tail  and  the  remainderman  in 
fee  by  virtue  of  the  statute. 

In  Hawkins  v.  Kelly  (1803)  8  Yea. 
Jr.  309,  32  Eng.  Reprint,  373,  it  was 
held  that  a  lease  by  a  life  tenant  hav- 
ing ceased  by  his  death,  and  the  sne- 
ceeding  incumbent  having  received 
from  the  lessee  rent  for  the  whole 
year  in  which  the  lessor  died,  the  exec- 
utor was  entitled  to  an  apportionment 
under  the  statute. 

In  Woman's  American  Baptist  Home 
Mission  Soc.  v.  Raybum  (1916)  208 
UL  App.  577,  it  appeared  that  a  tenant 
for  life  of  certain  premises  executed 
a  lease  for  a  year,  and  died  before  its 
expiration.  The  rent  having  been  paid 
to  her  executor,  the  reversioner  sought 
to  recover  the  amount  due  from  the 
death  of  the  lessor.  By  a  statute  (Act 
of  July  1,  1897) ,  it  was  provided  that 
when  a  life  toiant  died  on  or  before 
the  day  on  which  rent  was  due,  his 
executors  might  not  recover  from  the 
undertenant  the  whole  rent  due,  but 
only  the  portion  due  up  to  the  death 
of  the  lessor;  that  the  reversioner  was 
not  bound  to  allow  the  lessee  to  remain 
in  possession,  but  if  he  did,  he  was 
entitled  to  rent  from  the  death  of  the 
lessor.  It  was  held;  that  under  the 
statute,  the  reversioner  was  entitled 
to  recover. 

In  Hoagland  v.  Crum  (1885)  113  lU. 
365,  55  Am.  Rep.  424,  it  appeared  that 
a  widow  who  had  a  life  estate  in  cer- 
tain lands  leased  the  lands  for  one 
year,  and  died  before  the  rent  fell  due. 
The  lessee  continued  to  hold  after  the 
death  of  the  lessor.  It  was  held  that 
the  reversioner  could  recover  the  rea- 
sonable value  of  the  use  of  the  land 
from  the  determination  of  the  lease  by 
the  death  of  the  lessor. 

It  was  held  in  Haynes  v.  Harris 
(1892)  14  Ky.  L.  Rep.  SOS,  that  the 
rents  should  be  apportioned  between 


Digitized  by 


Google 


ANNO.— DEATH  OF  LIFE  TENANT— EFFECT  ON  LEASE,      15H 


the  personal  representative  of  the  life 
tenant  and  the  remainderman,  unless 
the  will  otherwise  directed,  under  an 
act  (Gen.  Stat.  chap.  39,  art.  2,  §  30)» 
and  the  amount  to  which  they  were 
entitled  was  in  proportion  to  the  time 
the  tenant  lived  after  the  execution  of 
the  lease. 

But  in  Norris  ▼.  Gieatham  (1884)  6 
Ky.  L.  Rep.  223,  the  court  took  the 
view  that  the  lease  extended  beyond 
the  death  of  the  lessor,  and  it  was  held 
that  the  rent,  which  the  statute  pro- 
vided should  be  paid  by  the  lessee  of 
a  life  tenant  who  leased  land  for  the 
year  and  died  after  the  1st  day  of 
March,  was  a  reasonable  rent,  and  not 
that  agreed  on  in  the  lease. 

In  Grigsby  v.  Cleary  (1827)  5  T.  B. 
Mon.  (Ky.)  514,  the  life  tenants  of 
slaves  leased  the  slaves,  and  on  the 
death  of  the  life  tenant  one  of  the  re- 
maindermen took  the  slave  in- ques- 
tion from  the  lessee  before  the  expir- 
ation of  the  year  for  which  the  lease 
was  given.  It  was  held  that,  under  the 
statute  concerning  executors  and  ad- 
ministrators, the  lessee  had  the  right 
to  hold  the  slave  until  the  last  of 
December  of  that  year. 

In  Capelle  v.  Wieman  (1907)  29 
Ohio  C.  C.  542,  it  was  held  that  rent 
which  was  due  after  the  death  of  the 
life  tenant,  lessor,  might  be  appor- 
tioned between  all  the  claimants. 

In  Turner  v.  Turner  (1915)  182 
Tenn.  692,  179  S.  W.  132,  it  appeared 
that  the  mother  of  the  complainant 
was  the  life  tenant  of  a  tract  of  land, 
which  she  leased  to  the  defendants  for 
the  year  of  1912.  She  died  in  June, 
1912,  and  the  complainant  remainder-  • 
man  set  up  a  claim  to  compensation 
from  the  lessees  for  the  use  and  pos- 
session of  the  land  for  the  entire  year 
of  1912.  Under  the  provisions  of  § 
4184  of  Shannon's  Code  (Acts  1877, 
chap.  159)  it  was  provided  that  if  the 
life  tenant  die  before  the  expiration 
of  the  lease,  and  before  the  term  fixed 
for  payment  of  rent,  the  rent  might  be 
apportioned,  and  the  executor  or  ad- 
ministrator of  the  life  tenant  might 
recover  of  the  lessee  up  to  the  death 
of  the  life  tenant.  The  court  held 
that  the  statute  was  not  intended  to 
^ve  the  life  tenant  power  to  create  a 


lease  upon  the  land  which  would  ex- 
tend beyond  his  death,  the  remainder- 
man not  joining,  but  that  its  purpose 
was  to  correct  the  harsh  and  artiflcial 
rule  of  the  common  law  to  the  effect 
that  such  a  contract  of  lease  was  so 
far  an  entirety  that  rent  so  arising 
could  not  be  apportioned,  and  the  les- 
see might  quit  the  premises,  upon  the 
death  of  the  life  tenant,  and  pay  no 
rent  to  anyone ;  that,  under  Shannon's 
Code,  that  the  remainderman,  in  or- 
der to  recover  compensation  from  the 
lessee  for  use,  must  have  ratified  the 
lease  contract.  It  was  also  held  that 
the  remainderman  was  entitled  to 
emblements  without  payment  of  rent 
for  use  of  the  land  to  cultivate  and 
gather  them. 

In  Gudgel  v.  Southerland  (1902)  117 
Iowa,  309,  90  N.  W.  623,  the  executor 
of  a  life  tenant  contended  that  he  was 
entitled  to  a  ratable  rent  up  to  the 
death  of  the  life  tenant,  under  a  stat- 
ute (Code,  §  2988)  providing  that  the 
executor  of  a  tenant  for  life  may  re- 
cover the  proportion  of  rent  which 
has  accrued  at  the  time  of  the  death  of 
the  life  tenant.  The  court  held  that 
there  could  be  no  apportionment  be- 
cause there  was  nothing  before  the 
court  by  which  the  amount  of  a  pro 
rata  rent  could  be  determined,  either 
in  shares  of  crops  or  in  cash. 

In  Arnold  v.  Hodges  (1849)  10 
Humph.  (Tenn.)  140,  it  appeared  that 
a  woman  at  the  time  of  her  marriage 
was  seised  of  a  tract  of  land,  and  aft- 
er her  marriage  her  husband  leased 
the  land  for  one  year,  and  died  during 
the  term;  the  executor  of  the  husband 
collected  the  rents,  and  the  wife,  hav- 
ing remarried,  brought  suit  for  the 
rents.  It  was  held  that  she  was  en- 
titled to  move.  The  court  said:  "In 
this  case  the  husband  had  but  a  life 
estate  in  the  lands  of  his  wife,  and 
the  moment  his  death  took  place  his 
interest  ceased,  and,  the  coverture  be- 
ing at  an  end,  the  wife  became  sole 
and  absolute  owner  of  the  real  estate 
which  belonged  to  her  previous  to  the 
marriage.  If  the  husband  alone  could 
lease  the  land  of  his  wife  for  one  year, 
which  would  continue  for  the  benefit 
of  his  representatives  after  his  death, 
why  not  for  two  or  more  years?    The 
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doctrine  of  emblements  which  seems 
to  have  been  thought  applicable  to 
this  case  by  the  court  bdow  has  no 
relation  to  it" 

In  Terrell  v.  Reeves  (1893)  108  Ala. 
264,  16  So.  54,  it  appeared  that  a  life 
tenant  executed  a  lease,  taking  a  rent 
note  for  the  current  year,  which  he 
assigned  to  a  third  person,  to  whom 
the  lessee  paid  the  rent.  The  life  ten- 
ant died  in  the  same  year.  The  re- 
mainderman attempted  to  recover 
rent  from  the  lessee  for  the  year.  It 
was'  held  that  the  grantee  was  not  li- 
able to  the  remainderman. 

In  Henry  v,  Stevens  (1886)  108  Ind. 
281,  9  N.  £.  356,  it  was  held  that  the 
legal  representatives  of  a  deceased 
life  tenant  were  entitled  to  recover 
rents  under  a  lease  executed  by  him  up 
to  the  time  of  his  death  under  a  stat- 
ute (Rev.  Stat.  1881,  §  5223). 

In  Lowery  v.  Reef  (1890)  1  Ind. 
App.  244,  27  N.  E.  626,  it  appeared 
that  the  lessee  for  a  term  of  years 
went  into  possession  of  the  leased  land 
and  cultivated  the  same;  that  the  les- 
sor, a  life  tenant  of  the  land,  died 
during  the  year.  The  lessee  remained 
in  possession  after  the  lessor's  death, 
and  with  the  knowledge  of  the  remain- 
derman, until  the  latter  caused  notice 
to  be  served  on  the  lessee  to  give  up 
possession  at  the  end  of  the  current 
year.  On  the  question  of  the  amount 
of  rent  due  the  remainderman,  the 
court  held  that  the  lessee  was  liable 
to  the  remainderman  only  for  what 
was  due  after  the  death  of  the  lessor, 
and  to  the  lessor's  representatives  for 
the  amount  which  accrued  previous  to 
the  lessor's  death. 

/.  Rights  08  regards  eMtbtements. 

After  the  termination  of  a  lease,  by 
a  life  tenant,  by  his  death  during  the 
term,  the  lessee  has  a  right  of  entry 
on  the  land  to  cultivate  and  remove 
crops  growing  thereon. 

Alabama^— Price  v.  Pickett  (18S2) 
21  Ala.  741. 

California. — Blaeholder  v.  Guthrie 
(1911)  17  Cal.  App.  297, 119  Pac.  524. 

Connecticut.  —  Bradley  v.  Bailey 
(1888)  66  Conn.  374,  1  L.R.A.  427,  7 
Am.  St.  Rep.  316,  15  Atl.  746. 

Indiaaa. — Dorsett  v.  Gray  (1884)  98 
Ind.  278. 


lowau — Carman  v.  Mosier  (1898) 
105  Iowa,  367,  75  N.  W.  323. 

Maiyland.  —  Bevans  v.  Briscoe 
(1812)  4  Harr.  &  J.  139. 

Nebraska.  —  Edghill  v.  Mankey 
(1907)  79  Neb.  347,  11  L.R.A.(N.S.) 
688,  112  N.  W.  570. 

Tennessee. — Collins  v.  Crownover 
(1900)  —  Tenn,  — ,  57  S.  W.  357; 
Turner  v.  Turner  (1915)  132  Tenn. 
592,  179  S.  W.  132. 

West.  Virginia. — ShufSin  v.  House 
(1898)  45  W.  Va.  731,  72  Am.  St.  Rep. 
851,  31  S,  E.  974. 

In  Edghill  V.  Mankey  (Neb.)  supra, 
it  appeared  that  one  Dopke  had  a  life 
estate  in  a  certain  farm  which  the  de- 
fendant occupied  as  his  tenant  under 
a  lease  to  expire  March  1,  1905.  The 
defendant  sewed  a  portion  of  the  land 
to  wheat.  In  December,  1904,  Dopke 
died.  In  March,  1905,  the  plaintiff, 
who  was  seised  in  fee  of  the  land  in 
question,  brought  proceedings  to  ob- 
tain possession.  The  defendant 
claimed  that,  by  virtue  of  sowing  the 
ground  to  wheat,  he  was  entitled  to 
possession.  It  was  held  that  the  les- 
see of  the  life  tenant  was  charged  wijUi 
notice  of  the  extent  of  his  landlord's 
title,  and  that  on  the  termination  of 
the  life  estate  his  estate  also  ended; 
that,  as  regards  possession,  the  de- 
fendant had  no  rights  other  than  the 
right  of  entry  to  cultivate  and  remove 
his  wheat. 

In  Bevans  v.  Briscoe  (Md.)  supra, 
the  remainderman  brought  suit  to  re- 
cover rent  from  the  death  of  the  lessor 
until  the  end  of  the  year.  It  was  held 
that  the  remainderman  was  not  en- 
titled to  rent  for  this  period;  that  the 
lessee  was  entitled  to  enter  on  the 
land  to  protect  his  crop  until  it  was 
mature  and  taken  away,  and  was  not 
liable  to  pay  for  that  use  of  the  land. 

But  where  there  are  no  growing 
crops,  the  lessee  has  no  further  right 
of  occupation  after  the  death  of  the 
tenant  for  life.  Carman  v.  Mosier 
(Iowa)  supra. 

So  in  Ck>llins  v.  Crownover  (Tenn.) 
supra,  it  appeared  that  a  lessee  did 
some  preparing  of  the  land,  which  he 
leased  of  a  tenant  for  life,  for  plant- 
ing; the  lessor  died  before  the  expira- 
ti4a  of  the  term  of  the  lease,  and 
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before  the  lessee  had  planted  any  Med 
on  the  land  he  had  prepared.  It  was 
htid  that  the  statute  (Shannon's  Code, 
§  4184)  authorizing  apportionment  of 
rent  and  recovery  until  the  death  'of 
the  lessor  did  not  authorize  the  lessee 
to  retain,  as  atrainst  the  remainder- 
man, possession  of  the  land,  prepared 
for  a  crop,  but  on  which  no  crop  had 
been  planted,  and  did  not  allow  a  lease 
to  extend  beyond  the  life  estate. 

In  Bradley  t.  Bailey  (Cmu.)  supra, 
it  appeared  that  a  tenant  for  life  of  a 
certain  tract  of  land  leased  the  tract 
to  the  plaintiff  for  three  years;  that 
the  plaintiff  sowed  a  part  of  the  tract 
with  rye,  and  in  the  same  year  the 
lessor  died;  that  the  remaindermen 
plowed  up  the  said  rye  after  the  death 
of  the  lessor.  The  lessee  brougrht  this 
action  to  recover  from  the  defendant 
remaindermen  for  the  destruction  of 
the  rye.  It  was  contended  by  the  de* 
fendants  that  if  the  plaintiff  did  any- 
thing upon  the  premises,  he  did  so 
witii  knowledge  of  the  fact  that  the 
lessor  was  dying.  It  was  held  that 
the  plaintiff  was  entitled  to  recover 
for  the  rye.  The  court  said:  "To 
hold  that  this  right  may  be  defeated 
after  the  tenant's  death,  by  evidence 
of  his  condition  of  health,  or  by  his 
declarations  or  those  of  his  lessee  im- 
puting a  belief,  however  well  founded, 
or  knowledge,  if  such  knowledge  be 
possible,  that  his  life  would  not  con- 
tinue until  harvest  time,  would  in 
many  cases  subvert  an  important  ob- 
ject of  the  rule, — ^the  encouragement 
of  husbandry,-^-«nd  open  a  fruitful 
source  of  unseemly  litigation.  A  ten- 
ant in  failing  health,  especially  if  he 
had  expressed  a  belief  that  his  end 
was  near,  would  naturally  hesitate  to 
put  in  crops  which  mifi^t  be  success- 
fully claimed  by  his  sueeessor  in  title, 
or  in  respect  to  which  his  estate  might 
become  involved  in  litigation." 

In  Blaeholder  v.  Guthrie  (1911)  17 
CaL  App.  297,  119  Pac.  524,  it  was  held 
that  an  undertenant  was  entitied  to 
crops  resulting  from  his  labor,  as 
against  the  remainderman,  on  the 
death  of  the  life  tenant. 

In  Shufflin  v.  House  (1898)  46  W. 
Va.  731,  72  Am.  St  Rep.  851,  31  S.  E. 
974,  it  was  held  that  the  statute  (Code 


eliap.  84,  §  1)  which  provides  that  if 
a  tenant  for  life  lease  land,  the  leiteee 
may  hold  the  land  until  the  end  of  the 
carreat  year  by  paying  rent  therefor, 
applies  only  to  agricultural  land,  its 
purpose  being  to  secure  the  harvest  to 
the  tenant.  The  land  was  leased  in 
lots  for  building  purposes,  and  the 
court  held  that  the  statute  did  not 
apply,  and  that  the  lease  terminated 
upon  the  death  of  the  life  tenant. 

In  Price  V.  Pickett  (1852)  21  Ala. 
741,  it  appeared  that  a  tenant  for  life 
rented  certain  land  for  the  year  of 
1847,  commencing  on  the  Ist  of  Jan- 
uary; he  died  in  March,  1847;  a  part 
of  the  land  had  been  planted.  In  this 
case  it  was  held  that  the  plaintiff  re- 
mainderman was  entitled  to  rents 
from  March  until  the  end  of  the  year, 
but  subject  to  the  lessee's  right  of  em- 
blements. 

In  Dorset*  v.  Gray  (1884)  98  bid. 
278,  a  lessee  under  a  lease  executed 
bjr  a  life  tenant  planted  crops  on  the 
land,  and  the  lessor  died  before  the 
crops  were  gathered.  The  lessee  re- 
mained in  possession  of  the  land  after 
the  death  of  the  lessor.  An  action 
was  brought  for  the  wrongful  appro- 
priation of  growing  crops  and  for  use 
and  occupation  of  the  land.  It  was 
held  that  the  lease  terminated  at  the 
death  of  the  lessor,  subject  to  the  right 
of  the  lessee  in  crops  planted  by  him 
during  the  term  of  his  tenancy. 

g.  Sights  as  regards  fixtures. 
The  cases  differ  as  to  whether  fix- 
tures of  such  a  character  as  to  be 
removable  by  a  tenant  during  his  term 
may  be  removed  by  the  lessee  of  a 
life  tenant  after  the  termination  of 
his  tenancy  by  the  death  of  his  lessor. 
That  they  are  not  so  removable  is  held 
in  White  v.  Arndt  (1836)  1  Whart. 
(Pa.)  91  (frame  buildings)  and  Jones 
V.  Shufflin  (1898)  45  W.  Va.  729,  72 
Am.  St.  Rep.  848,  31  S.  E.  975  (frame 
building).  But  in  Ray  v.  Young 
(1913)  160  Iowa,  613,  46  L.RJL(N.S.) 
947,  142  N.  W.  393,  Ann.  Cas.  1915D, 
258,  it  ts  held  that  where  fixtures  are, 
as  between  the  lessor  and  lessee,  re- 
movable as  trade  fixtures,  the  Lessee 
from  a  tenant  for  life  is  entitled  to  a 
reasonable  time  in  which  to  remove 
them  after  the  termination  of  his  ten- 
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ancy  by  the  death  of  the  lessor.  And 
in  Haflick  v.  Stober  (1860)  11  Ohio  St. 
482,  it  is  intimated  that  fixtures  which 
the  tenant  is,  during  the  tenancy,  en- 
titled to  remove  as  a  matter  of  legal 
right,  without  reference  to  any  con- 
tract on  the  subject,  may  be  removed 
after  the  termination  of  the  tenancy  by 
the  death  of  the  lessor. 

Where  the  fixtures  are  of  such  a 
character  that,  in  the  absence  of  any 
contract  on  the  subject,  they  would, 
in  law,  constitute  a  permanent  acces- 
sion to  the  estate,  it  has  been  held  that 
a  tenant  for  life  cannot,  by  contract 
with  his  tenant,  so  far  bind  the  re- 
mainderman as  to  authorize  their 
removal  by  his  lessee  after  the  termi- 
nation of  the  life  estate.  Denby  v. 
Parse  (1890)  53  Ark.  526,  12  L.R.A. 
87,  14  S.  W.  899  (house) ;  Haflick  v. 
Stober  (1860)  11  Ohio  St.  482  (bam)  ; 
White  V.  Amdt  (Pa.)  supra. 

The  acceptance  of  rent  by  the  re- 
mainderman cannot  be  considered  as 
a  ratification  of  such  an  agreement, 
where  it  was  collateral  to  the  lease, 
and  of  which  it  did  not  appear  that 
the  remainderman  was  in  any  manner 
apprised.  White  v.  Amdt  (Pa.)  su- 
pra. 

h,  Watver  of  forfHture  of  leaae. 

Although  a  lease  by  a  tenant  for 
life  is  forfeited  by  his  death,  the  for- 
feiture may  be  waived  by  the  remain- 
derman or  reversioner.  Matlack  v. 
Kline  (1856)  —  Mo.  App.  — ,  190  S. 
W.  408;  Barson  v.  Mulligan  (1910)  198 
N.  Y.  24,  90  N.  B.  1127;  Nesbitt  v. 
Thompson  (1916)  98  Misc.  261,  167 
N.  Y.  Supp.  166;  Co&kley  v.  Chamber- 
lain (1869)  38  How.  Pr.  (N.  Y.)  483; 
Hinton  v.  Bogart  (1912)  78  Misc.  46, 
137  N.  Y.  Supp.  697;  Hinton  v.  Bogart 
a915)  166  App.  Div.  155,  151  N.  Y. 
Supp.  796;  Lake  Erie,  Gas,  Coal  &  Coke 
Co.  v.  Patterson  (1898)  184  Pa.  364,  39 
Atl.  68;  Fee  v.  Lutz  (1916)  66  Pa. 
Super.  Gt.  188;  Holden  v.  Boring 
(1902)  62  W.  Va.  37,  43  S.  E.  86. 

In  Hinton  v.  Bogart  (1912)  78  Misc. 
46,  137  N.  Y.  Supp.  697,  affirmed  in 
(1915)  166  App.  Div.  166,  151  N.  Y. 
Supp.  796,  it  appeared  that  a  life  ten< 
ant  leased  certain  premises  in  1901  to 
tlie  defendant,  who  agreed  to  pay  taxes 
as  part  of  the  rent;  that  the  life  tenant 


died  in  1906,  and  the  defendant  held 
over  the  premises  until  1912;  that, 
after  the  life  tenant's  death,  the  re- 
mainderman gave  notice  to  the  defend- 
ant of  his  willingness  that  the  latter 
should  hold  the  premises  according 
to  the  agreement  under  which  he  pre- 
viously held.  In  1910  the  remainder- 
man served  statutory  notice  to  quit; 
the  defendant  continued  to  hold  over 
until  1911  and  part  of  1912,  paying 
rent,  but  refusing  to  pay  the  taxes  for 
that  period.  It  was  held  that,  on  the 
death  of  the  life  tenant,  the  tenancy 
ceased  at  the  option  of  the  remainder- 
man, and  that  the  latter  waived  the 
right  of  forfeiture  so  that  the  relation 
of  landlord  and  tenant  continued  un- 
der the  terms  of  the  original  contract. 
See  to  the  same  effect,  Barson  v. 
Mulligan  (1910)  198  N.  Y.  24,  90  N. 
E.  1127,  and  the  reported  case  {[San- 
ders V.  SUTLIVE  Bbos.  ante,  1603). 

A  mere  acceptance  of  rent  after  the 
termination  of  a  lease  by  the  death  of 
the  life  tenant  does  not  effect  an  adop- 
tion of  the  term.  Nesbitt  v.  Thompson 
(1916)  9a  Misc.  251,  167  N.  Y.  Supp. 
166.  In  that  case  the  action  was  by 
a  remainderman,  after  the  death  of  the 
life  tenant,  to  partition  the  farm 
which  tiie  tenant  occupied  under  a 
lease  from  the  life  tenant.  The  tenant 
claimed  that  the  acceptance  of  rent 
after  the  termination  by  the  death  of 
the  life  tenant  amounted  to  an  adop- 
tion of  the  term.  It  was  held  that  the 
acceptance  of  rent  in  this  manner  did 
not  effect  an  adoption  of  the  term,  but 
only  an  adoption  for  the  balance  of 
the  farm  year. 

In  Coakley  v.  Chamberlain  (1869) 
88  How.  Pr.  (N.  Y.)  483,  an  action  for 
breach  of  covenant  of  quiet  enjoyment 
contained  in  a  lease  executed  by  a  life 
tenant,  it  appeared  that  the  lease  was 
executed  for  a  term  of  eleven  years, 
and  before  the  expiration  of  the  term 
the  lessor  died.  The  remainderman 
received  rents  after  the  expiration  of 
the  term,  and  this  action  was  brought 
to  recover,  as  damages,  the  value  of 
the  unexpired  term.  It  was  contended 
that  the  acceptance  of  rent  after  the 
expiration  of  the  lease  amounted  to 
a  waiver  of  the  forfeiture  of  the  lease. 
The  court  held  that  the  mere  accept> 
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«iic«  of  rent  did  not  operate  as  a 
forfeiture,  and  an  adoption  of  the  eoT« 
enant;  that  the  lease  became  void  by 
the  death  of  the  life  tenant,  and  the 
unexpired  lease  constituted  no  lien  on 
the  premises.  See  to  the  same  effect, 
Fee  V.  Lutz  (1916)  66  Pa.  Super.  Ct. 
188. 

But  in  Holden  ▼.  Boring  (W.  Va.) 
supra,  it  was  held  that  where  a  life 
tenant  died,  terminating  a  lease  ex- 
ecuted by  him,  and  the  lessee  remained 
in  possession  at  the  end  of  the  current 
year,  and  after  this  time  the  remain- 
derman continued  to  accept  rent,  the 
latter  recognized  the  previous  lease 
for  another  year  as  renewed. 

In  Lake  Erie  Gas,  Coal  &  Coke  Co. 
V.  Patterson  (1898)  184  Pa.  364,  39 
Atl.  68,  it  appeared  that  a  life  tenant 
in  certain  coal  lands  leased  the  lands 
to  a  coal  company  for  a  term  of  years, 
agreeing,  if  the  lessee  should  be  dis- 
possessed of  the  lands,  to  reimburse 
the  lessee  for  all  improvements  made, 
all  covenants  binding  on  executors,  ad- 
ministrators, and  assigns.  At  the  les- 
sor's death  all  the  coal  owned  by  the 
lessor  for  life  had  been  taken  out,  and 
the  lessee  sought  to  cancel  the  lease. 
The  heirs  of  the  lessor  agreed  that  the 
lessee  should  not  be  dispossessed  dur- 
ing the  term  of  the  lease.  The  court 
held  that  the  lease  extended  until  the 
end  of  the  term,  and  the  lessee  could 
not  cancel  it. 

Although  a  lease  terminates  on  the 
death  of  a  life  tenant,  lessor,  the  re- 
mainderman may  give  consent  to  the 
execution  of  a  lease  for  a  longer  term 
than  the  lessor's  life,  in  which  case 
the  lease  does  not  terminate,  but  the 
remainderman  is  entitled  to  rent  from 
the  death  of  the  lessor.  Matlack  v. 
Kline  (1866)  —  Mo.  App.  — ,  190  S. 
W.  408.  The  lease  in  question  in  that 
case  was  executed  for  a  period  of 
twenty  years.  It  appeared  that  the 
lessor  owned  only  a  life  estate  in  the 
property,  and  the  remaindermen 
signed  an  agreement  to  the  effect  that 
they  consented  to  said  lease.  It  was 
held  that  the  giving  consent  by  the 
remaindermen  prevented  the  lease 
from  terminating  at  the  death  of  the 
lessor,  but  the  rent  would  go  to  the 
remaindermen  after  such  death,  siace 


the  right  to  the  rent  follows  the  owner- 
ship of  the  land.  See  the  reported 
case  (Sandbbs  v.  Sutlivb  Bbo&  ante, 
1608). 

//.  View  that  death  of  life  tenant  doea 
not  tettntnate  lease. 

By  statute  in  at  least  two  jurisdic- 
tions, a  lease  is  continued  beyond  the 
life  of  the  lessor  until  the  end  of  the 
current  year,  for  the  purpose  of  pro- 
tecting the  lessee  against  loss  by 
immediate  termination  upon  the  death 
of  the  life  tenant,  lessor.  Story  v.  Butt 
(1907)  2  Ga.  App.  119,  58  S.  E,  888; 
Hines  v.  McCombs  (1907)  2  Ga.  App. 
675,  58  S.  E.  1124;  Mitchell  v.  Ruth- 
erford (1911)  9  Ga.  App.  722,  72  S. 
E.  302;  May  v.  Thomas  (1912)  94  S. 
C.  158,  78  S.  E.  85;  Freeman  v.  Tomp- 
kins (1845)  20  S.  C.  Eq.  (1  Strobh.) 
53. 

Earlier  cases  in  both  jurisdictions 
maintained  a  contrary  view.  John- 
son V.  Grantham  (1898)  104  Ga.  558, 
30  S.  E.  781;  Williams  v.  Caston 
(1846)  32  S.  C.  L.  (1  Strobh.)  130. 

In  May  V.  Thomas  (1912)  94  S.  C. 
158,  78  S.  E.  85,  it  appeared  that  a 
life  tenant  leased  his  agricultural 
lands  for  a  year,  and  died  within  the 
year.  The  issue  concerned  the  amount 
the  various  remaindermen  could  re- 
cover from  the  lessee.  It  was  held 
that  the  remaindermen  could  recover 
only  the  amount  of  rent  contracted  for 
with  the  life  tenant;  that  under  the  * 
statute  (1  Code  of  Laws  1912,  §  3496) 
the  lessee  should  not  be  dispossessed 
until  the  crop  of  that  year  was  fin- 
ished, having  secured  the  payment  of 
rent  when  due.  . 

It  is  the  duty  of  the  undertenant  to 
comply  with  his  contract  with  the  life 
tenant;  and  if  he  does,  he  is  not  ac- 
countable to  the  remainderman  for 
any  part  of  the  year's  rent,  although 
the  life  tenant  dies  before  any  crops 
are  planted.  Story  v.  Butt  (1907)  2 
Ga.  App.  119,  58  S.  E.  388;'  In  that 
case  it  appeared  that  one  Mrs.  Story 
had  a  life  estate  in  certain  lands 
which  she  rented  to  the  plaintiff  for 
the  year  of  1906.  She  died  February, 
1905,  having  previously  transferred  to 
another  the  rent  note.  The  defendant 
remainderman  demanded  payments  of 
rent  of*  the  plaintiff  from  the  death  of 
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the  life  tenant  until  the  end  of  the 
year.  The  groand  had  been  plowed 
at  Mrs.  Story's  death,  but  crops  had 
not  been  planted.  The  trial  court  held 
that  the  remainderman  was  entitled 
to  rent  for  the  year,  notwithstandinsr 
the  plaintiff  had  paid  the  rent  to  the 
holder  of  the  note.  The  court  of  ap- 
peals held  that  althougrh,  under  the 
Civil  Code  of  1895,  §  3092,  a  remain- 
derman was  entitled  to  rent  from  the 
death  of  the  life  tenant  until  the  end 
of  the  year,  durinsr  which  time  the 
statute  allowed  the  undertenant's 
lease  to  continue,  the  plaintiff,  having: 
complied  with  his  contract  with  the 
life  tenant,  was  entitled  to  the  posses- 
sion of  the  premises  until  the  end  of 
the  year,  and  that  he  was  not  addi- 
tionally liable  to  the  remainderman 
for  rent 

In  Hines  t.  McCombs  (1907)  2  6a. 
App.  675,  68  S.  E.  1124,  it  appeared 
that  under  a  will  a  life  tenant  was  not 
only  the  devisee  of  the  life  estate,  but 
was  also  executor  of  the  will  and  trus- 
tee of  a  fee,  and  was  given  full  power 
of  disposition  of  all  the  property,  both 
real  and  personal,  to  use  the  income 
for  his  and  his  children's  support. 
The  life  tenant  executed  a  lease  for 
two  years  and  took  a  rent  note  which 
he  assigned  to  another.  The  court 
held  that  the  lease  did  not  expire  at 
the  death  of  the  life  tenant,  but  con- 
tinued until  the  end  of  the  period  for 
which  the  land  was  leased,  and  that 
the  rights  of  the  transferee  of  the 
rent  note  were  superior  to  those  of  the 
remainderman.  The  court,  in  review- 
ing earlier  English  decisions,  said: 
"However,  a  review  of  the  English 
cases  will  show  that  long  before  the 
enactment  of  Stat.  14  &  16  Vict.  chap. 
26  (from  which  our  §  8093  of  the  Civil 
Code  of  1895  was  adopted),  which 
gives  the  statutory  power  to  the  life 
tenant  of  making  a  rent  contract  bind- 
ing to  the  end  of  the  year  of  his  death, 
or  of  the  British  Land  Settlement  Acts, 
which  have  further  extended  this 
power,  it  was  not  aneonunon  for  gran- 
tors and  testators  to  confer  upon  life 
tenants  or  trustees  for  life  estates  the 
power  of  making  leases  which  would 
be  binding  after  the  death  of  the  life 
tenant;  and  the  right  of  grantors  and 


testators  to  make  the  grant  of  such 
poi«>er8  has  never  been  questioned, 
either  before  or  since  the  passage  of 
the  statutes  referred  to  above.  Under 
the  will  before  us,  H.  E.  Hendrix  [the 
life  tenant]  had  not  only  the  right  to 
enjoy  the  estate  for  life,  but  also  to 
dispose  of  any  or  all  of  it,  and  espe- 
cially to  derive  an  income  therefrom; 
and  the  remaindermen,  by  express 
terms  of  the  will,  took  an  estate  in 
only  the  "property  remaining"  undis- 
posed of  at  his  death.  We  do  not 
mean  to  say  that,  if  he  had  attempted 
to  sell  any  of  the  lands,  he  would  not 
have  been  compelled  to  expose  it  at 
public  outcry  under  Civ.  Code  1895, 
§  3460;  but  to  rent  lands  for  two  years 
is  not  to  sell  ttiem." 

In  Mitchell  v.  Rutherford  (1911)  9 
6a.  App.  722,  72  S.  E.  802,  it  appeared 
that  a  life  tenant  rented  lands  for  a 
year,  taking  a  negotiable  promissory 
note  for  the  year's  rent,  which  he 
transferred  to  a  third  person  to  se- 
cure an  indebtedness  to  the  third  per- 
son. The  life  tenant  died  before  he 
had  collected  any  rent  from  the  un- 
dertenant. The  transferee  sought  to 
recover  the  full  amount  on  the  note, 
and  the  remainderman  claimed  to  be 
entitled  to  any  excess  of  the  note  over 
the  debt  actually  due  to  the  transferee, 
for  which  the  note  was  given  as  col- 
lateral security.  It  was  held,  in  con- 
struing the  provisions  of  the  statute 
(Civ.  Code  1910,  §  3669),  that  where 
the  life  tenant  transferred  a  negoti- 
able promissory  note  for  value  to  a 
third  person,  under  these  eiream- 
stances,  the  transferee  would  ordina- 
rily have  the  right  to  collect  the  fall 
amount  of  the  rent  note;  bat  where 
the  note  was  transferred  to  secure  the 
pasmient  of  a  debt,  the  transferee 
would  be  able  to  recover  the  full 
amount  of  the  note,  accounting  to  the 
remainderman  for  excess  over  the  debt 
which  he  held  against  the  life  tenant. 

However,  an  earlier  6eorgia  case 
apparently  took  the  view  that  the 
lease  was  terminated  eo  instanti  upon 
the  lessor's  death.  Johnson  ▼.  Grant- 
ham (1898)  104  6a.  668,  SO  S.  E.  781. 
wherein  it  appeared  that  a  life  tenant 
executed  a  lease  of  certain  lands,  to 
go  into  effect  at  a  future  date.   Before 
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it  went  into  effect,  th«  letsor  died,  and 
the  executors  confirmed  and  continued 
the  lease;  thereafter  the  executors 
sold  the  land,  and  purchaser  entered 
on  the  land  and  cut  trees.  An  action 
was  brought  by  the  lessee  to  restrain 
the  purchaser  from  removing  trees. 
The  court  held  that  the  lease  was  ab- 
solutely void  on  the  death  of  the 
tenant  for  life,  and  that  the  purchaser 
of  this  land,  held  by  another  under  a 
void  lease,  might  set  up  its  invalidity. 
It  was  held  in  Freeman  v.  Tompkins 
(1845)  20  &  C  Eq.  (1  Strobh.)  53, 
that  where  a  life  tenant  leased  land 
with  slaves  to  a  lessee  who  employed 
the  slaves  in  planting  oii  the  land,  and 
the  life  tenant  died  within  the  year, 
the  lessee  should  continue  in  posses- 
sion until  the  crop  of  that  year  was 
finished,  but  that  the  remainderman 


was  entitled  to  rents  from  the  death 
ef  the  life  tenant. 

In  King  v.  Foficue  (1884)  91  N.  C 
116,  it  appeared  that  one  Harrison,  a 
tenant  for  life,  leased  the  land  to  a 
tenant  for  the  year  1881.  Harrison 
died  within  the  year,  and  in  the  fall 
of  that  year  the  executor  of  the  de- 
ceased collected  all  the  rents  for  the 
leased  premises.  The  plaintiff  sued 
for  rents  to  which  she  claimed  to  be 
entitled  in  remainder.  It  was  held 
that  the  statute  (Code,  §  1749)  con- 
tinued the  lease  until  the  end  of  the 
lease  year,  so  that  the  lessee  ftiight 
care  for  and  gather  crops,  but  that  the 
lessee  was  obliged  to  pay  the  remain- 
derman the  rent  due  from  the  time  his 
lease  expired,  at  the  death  of  the  life 
tenant,  until  tiie  end  of  the  current 
year.  M.  J.  Q. 


CARL  BUSHNELL,  Appt.» 

V. 

HOMER  H.  COOPER,  Admr.,  etc.,  of  Mary  B.  Bashndl,  Deeeased. 

lUinois  Supreme  Court  •^October  97,  1910* 
(289  III.  260,  124  N.  E.  S21.) 

BID  of  review  —  decree  passed  after  death  of  party. 

1.  A  bill  of  review  is  the  proper  remedy  to  bring  before  the  court,  after 
lapse  of  the  term  at  which  a  decree  for  separate  maintenance  was  passed, 
the  fact  that  the  wife,  without  knowledge  of  defendant,  died  before  the 
decree  was  made. 

[See  note  on  this  qtteation  beginning  on  page  1524.] 

for 


Abatement  —  death   —  action 
divorce. 

2.  Death  of  one  of  the  parties  abates 
an  action  for  divorce. 

[See  1  R.  C.  L.  44;  9  R.  C.  L.  414.] 

—  action  for  separate  maintenance. 

3.  Death  of  one  of  the  parties  abates 
an  action  by  a  wife  for  separate  main- 
tenance. 

Bill  of  review  —  classification. 

4.  Bills  of  review  are  of  three 
classes:  For  error  apparent  on  the 
face  of  the  record;  to  impeach  a  de- 
cree for  fraud ;  and  to  review  a  decree 
on  account  of  new  matter  or  subse- 
quently discovered  evidence. 

[See  10  R.  C.  L.  668.] 


—  discretion  of  court. 
6.  A  bin  of  review  for  newly  discov- 
ered evidence  may  be  filed  only  upon 
the  sound  discretion  of  the  court. 

.  [See  10  R.  C.  L.  569.] 

—  when  may  be  filed. 

6.  Bills  of  review  for  new  matter 
lie  only  at  the  close  of  the  term  at 
which  the  decree  was  rendered,  and 
must  show  that  the  matter  was  not  dis- 
covered, and  by  the  exercise  of  rea- 
sonable diligence  could  not  have  been 
discovered,  until  after  the  original  de- 
cree was  entered. 

[See  10  R.  C.  L.  573.] 

Judgment  —  entry  after  death  of  party 
—  effect 

7.  One  obtaining  a  reference  upon 
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the  question  of  attorney's  fees  to  be  al- 
lowed his  wife,  who  has  established  a 
right  to  separate  maintenance  against 
him,  cannot  avoid  liability  because  the 
wife  dies  a  few  hours  before  the  decree 
is  entered,  if  he  failed  to  bring  that 
fact  to  the  attention  of  the  court  until 
after  the  expiration  of  the  term. 
[See  15  R.  C.  L.  691.] 


Bill  of  teriew  —  to  set  aside  decree 
for  death  of  party. 

8.  One  who  fails  to  make  known  to 
the  court  the  death  of  his  adversary 
before  entry  of  the  decree,  before  the 
expiration  of  the  term  at  which  the 
decree  was  entered,  is  not  entitled  to  a 
bill  of  review  to  set  aside  the  decree 
because  of  such  death. 

[See  10  R.  C.  L.  674.] 


Appeal  by  petitioner  from  a  decree  of  the  Appellate  Court,  First  Dis- 
trict, affirming  a  decree  of  the  Superior  Court  for  Cook  County  (Foell,  J.) 
denying  a  petition  filed  for  a  bill  of  review  to  set  aside  a  decree  granting 
to  petitioner's  wife  separate  maintenance,  fixing  alimony  and  solicitor's 
fees,  and  taxing  costs  against  petitioner.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Norman  K.  Anderson  and     Ann.  Cas.  874;  Wilson  ▼.  Wilson,  73 


Benjamin  Clarke,  for  appellant: 

This  cause  being  an  action  of  divorce 
and  separate  maintenance,  the  death  of 
Mrs.  Bushnell  two  hours  or  more  before 
the  signing  of  the  decree  by  the  judge, 
and  before  the  entry  of  the  decree  by 
the  clerk,  put  an  end  to  the  action,  and 
this  without  the  necessity  of  any  order 
of  court. 

Danforth  v.  Danforth,  111  111.  236; 
Wilson  v.  Wilson,  73  Mich.  620,  41  N. 
W.  817;  Strickland  v.  Strickland,  80 
Ark.  452,  97  S.  W.  659;  Re  Crandall, 
196  N.  Y.  127,  134  Am.  St.  Rep.  830. 
89  N.  E.  578,  17  Ann.  Cas.  874;  Mc- 
Curley  v.  McCurley,  60  Md.  185,  45 
Am.  Rep.  717;  Seibert  v.  Seibert,  — 
N.  J.  — ,  86  Atl.  535;  Chase  v.  Web- 
ster, 168  Mass.  228,  46  N.  E.  705; 
Swan  V.  Harrison,  2-Coldw.  534;  Kel- 
logg V.  Stoddard,  89  App.  Div.  137,  84 
N.  y.  Supp.  1015;  Zoellner  v.  Zoellner, 
46  Mich.  511,  9  N.  W.  831 ;  Pearson  v. 
Darrington,  32  Ala.  227;  Kimball  T. 
Kimball,  44  N.  H.  122,  82  Am.  Dec 
194;  Dunham  v.  Dunham,  82  N.  J.  Eq. 
395,  89  Atl.  281;  Nickerson  v.  Nick- 
erson,  34  Or.  1,  48  Pac.  423,  54  Pac 
277. 

The  death  of  Mrs.  Bushnell  was  prior 
to  the  signing  of  any  decree  in  the  nisi 
prius  court,  and  therefore  cases  in 
which  the  death  of  one  of  the  parties 
to  a  divorce  or  sepiarate  maintenance 
suit  occurs  after  the  entry  of  a  decree 
do  not  apply,  but  the  suit  is  ended  with- 
out other  action,  by  the  death  of  the 
party  prior  to  the  entry  of  any  decree. 

Danforth  v.  Danforth,  supra ;  Strick- 
land V.  Strickland,  80  Ark.  462,  97  S. 
W.  659;  Thomas  v.  Thomas,  57  Md. 
504;  Re  Crandall,  196  N.  Y.  127,  134 
Am.  St.  Rep.  830,  89  N.  E,  578,  17 


Mich.  620,  41  N.  W.  817. 

Where  a  divorce  or  separate  main- 
tenance suit  is  terminated  by  the  death 
of  one  of  the  parties  prior  to  the  entry 
of  any  decree,  all  incidental  matters  to 
the  obtaining  of  said  decree,  such  as 
solicitor's  fees  and  costs,  fall  with  the 
proceedings,  and  the  court  loses  all 
power  to  enter  a  decree  and  also  to  pass 
upon  such  incidents. 

McCurley  v.  McCurley,  60  Md.  185. 
45  Am.  Rep.  717;  Pearson  v.  Darring- 
ton, 32  Ala.  227;  Seibert  v.  Seibert, 
—  N.  J.  — ,  86  Atl.  535;  Millady  v. 
Stein,  19  Misc.  652,  48  N.  Y.  Supp. 
408;  Kellogg  v.  Stoddard,  89  App.  Div. 
137,  84  N.  Y.  Supp.  1015;  People  ex  reL 
McPherson  v.  Western  Life  Indonnity 
Co.  261  111.  513, 104  N.  E.  219,  Ann.  Cas. 
1915A«  266;  Hopkins  y.  Hopkins.  21 
N.  Y.  Week.  Dig.  174. 

A  decree  must  be  prepared  l^  the 
solicitor  for  the  party  in  whose  favor 
it  is  announced,  and  approved  by  the 
signature  of  the  chancellor,  before  it 
can  be  filed  by  the  clerk,  and  it  is  not 
entered  until  so  filed  by  the  clerk. 

Cameron  v.  Clinton,  269  111.  599,  102 
N.  E.  1000;  Hughes  v.  Washington.  66 
111.  245;  Chicago  6.  W.  R.  Co.  v.  Ashel- 
ford,  268  IIL  91,  108  N.  E.  761;  Horn 
V.  Horn.  234  IIL  268,  84  N.  E.  904; 
Dunning  v.  Dunning,  37  111.  306. 

The  fact  that  Mrs.  Bushnell  died 
prior  to  the  approval  of  the  master^s 
report  and  the  entry  of  the  decree,  be- 
ing vital,  can  be  relied  upon. 

Dooley  v.  Ahem,  191  111.  App.  140; 
Grosvenor  v.  Magill,  87  111.  240;  Louis- 
vilie  v.  Savings  Bank,  104  U.  S.  474, 
26  L.  ed.  776;  Ex  parte  Massie.  131 
Ala.  62,  56  L.R.A.  671,  90  Am.  St  Rep. 
20.  31  So.  483;  Patteraon  Appeal.  96 
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Pa.  9S;  Coe  v.  Hallam,  173  lU.  462,  50 
N.  E.  1072;  United  States  v.  Edwin  S. 
Hartwell  Lumber  Co.  78  C.  C.  A.  648, 
142  Fed.  432. 

A  party  has,  by  law,  the  same  time 
in  which  to  file  a  bill  of  review  to  set 
aside  a  decree  as  he  has  to  prosecute 
a  writ  of  error,  unless  there  are  speciid 
facts  requirinfir  more  prompt  action. 

Chicago  Bldg.  Soc.  v.  Haas,  111  111. 
176. 

The  bill  sought  to  be  filed  is  the 
proper  manner  of  procedure,  the  term 
having  passed,  and  can  be  sustained  as 
an  original  bill  in  the  nature  of  a  bill 
of  review  to  impeach  the  decree  for 
fraud  in  fact,  or  fraud  in  law,  or  for 
other  sufficient  cause. 

Griggs  V.  Gear,  8  111.  3;  Tobias  v. 
Tobias,  193  111.  App.  96;  Ernst  Tosetti 
Brewing  Co.  v.  Koehler,  200  lU.  369, 
66  N.  E.  636;  McQelland  v.  Moore,  48 
Tex.  365;  Scott  v.  Blaine,  Baldw.  287, 
Fed.  Cas.  No.  12,525;  Best  v.  Nix,  6 
Tex.  Civ.  App.  349,  25  S.  W.  130;  Dav- 
ies  v.  Coryell,  37  App.  505;  Gould  v. 
Sternberg,  128  lU.  610,  16  Am.  St.  Rep. 
138,  21  N.  E.  628 ;  Harrigan  T.  Peoria 
County,  262  111.  36,  104  N.  E.  172. 
.  Messrs.  S.  C.  Irving  and  Daniel 
Riley  McMaster,  for  appellee: 

Matters  of  abatement  will  not  fur- 
nish ground  for  bill  of  review. 

Story,  Eq.  PL  10th  ed.  §  411;  Dexter 
V.  Arnold,  6  Mason,  312,  Fed.  Cas.  No. 
S,856;  Adams,  Eq.  PI.  Am.  ed.  p.  47; 
Lube,  Eq.  PL  §  153;  Rapalje's  Am.  ed. 
p.  122;  Jeremy's  Mitford,  Eq.  PL  182; 
Crook  V.  Turpin,  10  B.  Mon.  245. 

Mrs.  Bushnell's  right  to  maintenance 
and  costs  was  not  impaired  by  her 
death. 

Bell  V.  BeU,  181  U.  S.  175,  46  L.  ed. 
804,  21  Sup.  Ct.  Rep.  651 ;  Danforth  v. 
Danforth,  111  111.  236;  Downer  v.  How- 
ard, 44  Wis.  82;  1  Freem.  Judgm.  4th 
«d.  §  158;  Palton  ▼.  Fulton,  8  Abb. 
N.  C.  210. 

The  record  imports  that  Mary  B. 
Bushnell  was  living  when  the  decree 
was  entered;  and  to  receive  evidence 
aliunde  contradicting  this  record  is  an 
attempt  to  go  behind  the  decree  and  to 
impugn  the  record,  and  this  the  law 
will  not  allow. 

Can-  y.  Townsend,  68  Pa.  202;  War- 
der v.  Talnter,  4  Watts,  270;  Metzler 
T.  Kilgore,  3  Penr.  &  W.  245,  23  Am. 
Dec.  76;  Helbut  v.  Held,  2  Ld.  Raym. 
1414,  92  Eng.  Reprint,  420;  Berry  v. 
Clements,  9  Humph.  312;  Ballerino  v. 
Superior  Ct.  2  Gal.  App.  759,  84  Pac. 
225;  Mitchell  v.  Schoonover,  16  Or. 
211,  8  Am.  St.  Rep.  282,  17  Pac.  867; 
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Coleman  v.  McAnulty,  16  Mo.  173,  57 
Am.  Dec.  229;  Harman  v.  Moore,  112 
Ind.  221, 13  N.  E.  718;  Reid  v.  MitchelL 
93  Ind.  469;  Littleton  v.  Smith,  119 
Ind.  230,  21  N.  E.  886;  Van  Fleet,  Col- 
lateral Attack,  §  4,  p.  7 ;  Johnson  v. 
Edde,  58  Misc.  664;  Sheahan  v.  Madi- 
gan,  275  lU.  372,  114  N.  E.  135. 

The  decree  sought  to  be  vacated  here 
States  that  the  court  that  entered  it 
had  jurisdiction  both  of  the  subject- 
matter  and  of  the  parties.  This  recital 
showing  jurisdiction  cannot  be  drawn 
in  question  by  the  affidavits  of  the 
solicitors  for  Carl  Bushnell,  or  by  any 
evidence  dehors  the  record. 

1  Freem.  Judgm.  §§  130,  134;  Bar- 
nett  V.  Wolf,  70  111.  76;  Harris  v.  Les- 
ter, 80  111.  807;  Osgood  v.  Blackmore, 
59  111.  261 ;  Camden  v.  Robertson,  3  111. 
507;  Parsons  v.  Weis,  144  Cal.  410,  77 
Pac  1007;  Ballerino  v.  Superior  Ct.  2 
Cal.  App.  759,  84  Pac  225;  Homer  v. 
Fish,  1  Pick.  435,  11  Am.  Dec.  218; 
Bennett  v.  Roys,  21^  III.  232,  72  N.  E. 
880;  West  Chicago  Street  R.  Co.  ▼. 
Morrison,  A.  &  A.  Co.  160  IlL  288,  43 
N.  E.  893;  Hansen  v.  Schlesinger,  126 
IlL  230,  17  N.  E.  718;  Roche  v.  Bel- 
dam. 119  IlL  320,  10  N.  E.  191;  Koren 
v.  Roemheld,  7  IlL  App.  646;  People  v. 
Hamilton,  268  IlL  890,  109  N.  E.  329; 
Garfield  v.  Douglass,  22  IlL  100,  74 
Am.  Dec.  137;  Wiley  v.  Southerland,  41 
111.  26;  Baker  v.  Singer,  85  IlL  App. 
271. 

A  court  of  equity  will  not  interfere 
merely  for  a  defect  of  jurisdiction  in 
the  court  where  the  judgment  was  ren* 
dered. 

Blackburn  v.  BeU.  91  lU.  .434;  2 
Story,  Eq.  Jur.  §  898;  Stokes  v.  Knarr, 
11  Wis,  391 ;  Colson  v,  Leitch,  110  HI. 
604;  Young  v.  Deneen,  220  111.  360,  77 
N.  E.  193;  2  Street,  Fed.  Eq.  Pr.  § 
2161.  I 

A  bill  of  review  is  never  allowed  as 
a  substitute  for  appeal.  i 

Simmons  v.  ConUin,  129  Mich.  190, 
88  N.  W.  625;  Murphy  v.  Schoder,  126 
Mich.  607,  85  N.  W.  1080;  Central 
Georgia  Bank  v.  Iverson,  73  Ga.  19; 
Vary  v.  Thompson,  168  Ala.  867.  62 
So.  951. 

Bill  of  review  will  not  be  allowed 
where  the  original  bill  did  not  contain 
matter  which  would  entitle  the  com- 
plainant to  relief. 

Puterbaugh,  PL  &  Pr.  6th  ed.  256; 
Todd  V.  Laughlin,  3  A.  K.  Marsh,  535; 
Blackburn  v.  Bell,  supra;  Hargraves 
V.  Lewis,  7  Ga.  110;  D'Anguilar  v. 
D'Anguilar,  1  Hagg.  BccL  Rep.  773; 
2  Freem.  Judg.  §§  486,  487. 
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I  Where  a  judgment  has  not  been  ren- 
dered on  the  verdict,  or  a  decree  ren- 
dered on  final  submission,  or  cause  not 
reached  on  proceedings  in  error  or  the 
like,  and  the  delay  was  not  caused  by 
the  act  of  the  party,  and  one  of  the 
parties  dies,  the  final  Judgment  may  be 
entered  as  of  a  day  during  the  term 
while  he  was  alive. 

O'SuUivan  v.  People,  144  111.  604,  20 
L.R.A.  143,  82  N.  E.  192;  1  Freem. 
Judgm.  4th  ed.  §  163 ;  Danf orth  v.  Dan- 
forth.  111  111.  286;  Moore  v.  Shook,  276 
111.  47,  114  N.  E.  592;  Seymour  v.  0. 
8.  Richardson  Fueling  Co.  205  111.  77, 
68  N.  E.  716;  Mitchell  v.  Schoonover, 
16  Or.  211,  8  Am.  St.  Rep.  282,  17  Pac. 
867;  Mitchell  v.  Overman.  103  U.  S. 
62,  26  L.  ed.  369;  Richardson  v.  Green, 
130  U.  S.  104,  116,  82  L.  ed.  872,  876, 
9  Sup.  Ct.  Rep.  443;  Blaisdell  v.  Har- 
ris, 52  N.  H.  191;  Den  v.  Tomlin,  18 
N,  J.  L.  14,  35  Am.  Dec.  525;  Perry  v. 
Wilson,  7  Mass.  893;  Springfield  v. 
Worcester,  2  Cush,  62;  Brown  v.  Wheel- 
er, 18  Conn.  199;  Collins  v.  Prentice, 
15  Conn.  423;  Dial  v.  Holter,  6  Ohio 
St  228;  Griffith  v.  Ogle,  1  Binn.  172; 
Emery  v.  Parrott,  107  Mass.  95;  Citi- 
zens' Bank  v.  Brooks,  23  Blatchf.  137, 
23  Fed.  21;  Diefendorf  t.  House,  9 
How.  Pr.  248;  Arthur  v.  Schriever,  28 
Jones  &  S.  59,  16  N.  Y.  Supp.  610; 
Stickney  v.  Davis,  17  Pick.  169;  Wil- 
kins  V.  Wainwright,  173  Mass.  212,  63 
N.  E.  397;  Kelley  v.  Riley,  106  Mass. 
839,  8  Am.  Rep.  386;  Hocks  v.  Sprang- 
ers,  118  Wis.  125.  87  N.  W.  1101.  89 
N.  W.  118;  Singer  v.  Singer,  41  Barb. 
189;  Bridges  v.  Smyth,  8  Bing.  29,  131 
Eng.  Reprint,  811,  1  Moore  &  S.  93, 
1  Dowl.  P.  C.  242,  1  L.  J.  C.  P.  N.  S. 
83;  Green  v.  Cobden,  4  Scott,  486;  Jack- 
son v.  Berwick,  1  Mod.  88,  86  Eng. 
Reprint,  713;  Evans  v.  Rees,  12  Ad. 
&  El.  167,  113  Eng.  Reprint,  774,  4 
Perry  &  D.  36,  9  L.  J.  Q.  B.  N.  S.  817; 
Blewett  V.  Tregonning,  4  Ad.  &  EU. 
1002,  111  Eng.  Reprint,  1060;  Thomp- 
son's Case,  3  P.  Wms.  195,  24  Eng.  Re- 
print, 1027. 

Allowing  a  bill  for  newly  discovered 
evidence  rests  in  the  sound  discretion 
of  the  court. 

Griggs  v.  Gear,  8  111.  8;  Sdiaefer  v. 
Wunderle,  154  111.  577.  39  N.  E.  623; 
Elzas  v.  Elzas,  183  111.  132,  55  N.  E. 
673;  Ricker  v.  Powell,  100  U.  S.  104, 
25  L.  ed.  527;  Hopkins  v.  Hebard,  235 
U.  S.  287,  290,  291,  59  L.  ed.  232-234, 
85  Sup.  Ct.  Rep.  26;  Hargraves  v. 
Lewis,  7  Ga.  110;  Winkleman  v.  White, 
147  Ala.  481,  42  So.  411;  Vary  v. 
Thompson,  168  Ala.  867,  52  So.  951.  .. 


Petitioner  is  in  no  position  to  file  a 
bill  of  review  because  he  has  not  per- 
formed the  decree  which  he  seeks  to 
set  aside. 

Griggs  T.  Gear,  supra;  Kattner  v. 
Haines.  135  111.  382,  25  Am.  St.  Rep. 
870.  25  N.  E.  762;  Ricker  v.  Powell. 
100  U.  S.  104,  108,  25  L.  ed.  527.  528; 
Swan  v.  Wright,  8  Woods.  587,  Fed. 
Cas.  No.  13.670. 

Thompson.  J.,  delivered  the  opin- 
ion of  the  court: 

March  6,  1917,  appellant  filed  his 
petition  in  the  superior  court  for 
leave  to  file  a  bill  of  review  to  set 
aside  a  decree  entered  by  that  court 
June  9. 1916,  granting  to  appellant's 
wife,  cross  complainant  in  the  orig- 
inal case,  separate  maintenance, 
fixing  alimony  and  solicitor's  fees, 
and  taxing  costs  against  appellant. 
It  is  sought  to  set  aside  the  decree 
because,  at  the  time  it  was  entered, 
the  cross  complainant  was  dead.  On 
the  hearing  the  court  denied  the  pe- 
tition and  refused  to  permit  the  bill 
to  be  filed.  On  appeal  to  the  appel- 
late court  for  the  first  district,  the 
decree  of  the  lower  court  was  af- 
firmed. A  certificate  of  importance 
was  granted,  and  this  appeal  pros- 
ecuted. 

It  appears  from  the  pleadings 
and  the  proofs  heard  on  the  applica- 
tion for  leave  to  file  the  bill  that 
February  28,  1914,  appellant  filed 
his  bill  for  divorce  in  the  superior 
court,  charging  Mary  Bushnell.  his 
wife,  with  desertion;  that  she  an- 
swered, and  filed  a  cross  bill,  charg- 
ing infidelity  and  cruelty,  and 
prayed  for  separate  maintenance 
and  support  for  herself  and  minor 
son.  The  cause  came  on  for  hearing 
before  one  of  the  judges  of  the  su- 
perior court  on  November  17. 1915, 
and  the  following  day  the  court  an- 
nounced that  the  equities  of  the  case 
were  with  the  cross  complainant, 
and  that  a  decree  would  be  entered 
dismissing  the  original  bill  for  want 
of  equity,  and  granting  to  cross 
complainant  the  relief  asked  in  her 
cross  bill,  with  alimony  at  the  rate 
of  $100  a  month  for  herself  and  $20 
a  month  for  the  support  of  her  mi- 
nor child,  and  directed  her  solicitor 
to  prepare  a  decree  in  conformity 
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with  sueh  finding.  Thereafter  a  de> 
cree  of  separate  maintenance  was 
prepared  and  aubmitted  to  the  court 
December  8,  1915.  At  this  time 
counsel  for  Mary  Bushsell  asked 
for  an  order  fixing  the  amount  of 
her  reasonable  solicitor's  fees.  The 
parties  were  unable  to  agree  upon 
the  amoimt,  and  the  matter  came  on 
for  hearing  before  the  court  De- 
cember 8,  1915.  A  partial  hearing 
was  had,  and  over  the  protest  of 
counsel  for  Mary  Bushnell  an  order 
was  entered  referring  the  matter  to 
a  master  in  chancery  to  take  proof 
upon  that  question.  A  hearing  was 
had  before  the  master,  some  500 
pages  of  testimony  were  taken,  and 
May  28, 1916,  a  finding  and  recom- 
mendation made  that  the  cross  com- 
plainant be  allowed  $1,500  as  her 
reasonable  solicitor's  fees,  together 
with  something  like  $176  advanced 
by  her  as  master's '  fees.  June  9, 
1916,  exceptions  filed  to  the  master's 
report  were  heard  and  overruled, 
and  the  report  was  approved  and 
confirmed.  A  decree  was  entered 
dismissing  the  original  bill  for  want 
of  equity,  and  finding  the  facts  sub- 
stantially as  set  forth  in  the  cross 
hill.  Mary  Bushnell  was  granted  a 
decree  of  separate  maintenance, 
with  an  allowance  of  $1,200  a  year 
from  December  1, 1915,  for  her  sup- 
port, and  $240  a  year  for  the  sup- 
port of  her  minor  child,  together 
with  the  household  goods  at  4141 
Lowell  avenue,  Chicago,  her  solici- 
tor's fees  of  $1,500  and  the  master's 
■  fees  of  $175  advanced  by  her.  The 
(lecree  directed  the  pajnment  of 
these  sums,  together  with  court 
costs  and  stenographer's  fees,  and 
made  the  same  a  lien  upon  the  real 
estate  of  appellant. 

The  hearing  on  the  exceptions  to. 
the  master's  report  was  taken  up 
about  2 :15  o'clock  on  the  afternoon 
of  June  9, 1916,  and  concluded  about 
4  o'clock  that  afternoon.  Mary 
Bushnell  was  then  residing  at  Nor- 
wood, Ohio,  and  was  reported  by 
her  attorney  to  be  in  a  very  serious 
condition  of  health.  It  later  de- 
veloped that  she  died  about  2  o'clock 
that  afternoon.  At  the  time  the 
6  A.L.R.— 9«. 


hearing  was  had  and  the  decr^  en- 
tar«d  her  death  was  not  known  to 
uiy  of  the  solicitors  in  the  case,  nor 
to  the  court.  Knowledge  of  Mrs. 
Bushnell's  death  came  to  the  appel- 
lant on  the  evening  of  June  9th,  the 
day  the  decree  was  entered ;  but  he 
took  no  steps  to  bring  such  fact  to 
the  court's  attention  at  that  time, 
nor  at  any  time  until  after  the  ex- 
piration of  the  term  at  which  the 
decree  was  entered.  July  15,  1916, 
appellant  presented  his  petition  for 
leave  to  fije  a  bill  of  review.  The 
petition  set  forth  the  fact  of  Mrs. 
BushneH's  death,  as  above  stated, 
and  alleged  that  the  court  was  witli- 
out  jurisdiction  to  enter  the  decree. 
No  further  steps,  however,  were 
taken  until  in  the  fall  of  1916,  wh^i 
solicitors  for  appellant  asked  leave 
to  withdraw  the  petition  filed  in  the 
original  case  and  to  begin  such  pro- 
ceedings as  an  independent  action. 
The  .nwtion  was  allowed,  and  leave 
granted  to  withdraw  the  petition 
without  prejudice.  This  was  done, 
and,  as  hereinbefore  stated,  the 
present  action  commenced  March 
6,  1917. 

The  questions  presented  are 
whether  or  not  the  court  had  juris- 
diction to  enter  a  decree  in  the  orig- 
inal action  after  the  death  of  one  of 
the  parties,  and  the  method  by 
which  such  a  decree  may  be  re- 
viewed, when  the  fact  of  such  death 
does,  not  appear  on  the  face  of  the 
record. 

Marriage  is  a  personal  relation  or 
status,  created  under  the  sanction 
of  law,  and  an  action  for  divorce  is 
a  proceeding  brought  for  the  pur- 
pose of  effecting  a  dissolution  of 
that  relation.  The  action  is  one  of 
a  personal  nature;  In  the  absence 
of  a  statute  to  the  contrary,  the 
death  of  one  of  the  parties  to  such 
action  abates  the  action,  for  the  rea- 
son that  death  has 
settled  the  question 
of  separation  be- 
yond all  controversy,  and  deprived 
the  court  of  jurisdiction,  both  over 
the  persons  of  the  parties  to  the  ac- 
tion and  of  the  subject-matter  of  the 
action  itself.    For  this  reason  the 
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courts  are  almost  unanimous  in 
holding  that  the  death  of  either 
party  to  a  divorce  proceeding,  be- 
fore final  decree,  abates  the  action. 
1  C.  J.  208;  Wren  v.  Moss,  7  HI.  72; 
Danforth  v.  Danforth,  111  111.  236 ; 
Re  Crandall,  196  N.  Y.  127, 134  Am. 
St.  Rep.  830,  89  N.  E.  578,  17  Ann. 
Cas.  874;  Wilson  v.  Wilson,  73  Mich. 
€20,  41  N.  W.  817;  Strickland  v. 
Strickland,  80  Ark.  452,  97  S.  W. 
€59;  McCurley  v.  McCurley,  60  Md. 
185,  45  Am.  Rep.  717;  Begbie  v. 
Begbie,  128  Cal.  155,  49  L.R.A.  141, 
60  Pac.  667. 

While  the  present  action  is  one 
for  separate  maintenance,  and  dif- 
fers from  a  divorce  proceeding  in 
that  the  latter  is  one  for  the  disso- 
lution of  ihe  marriage  relation, 
while  the  former  is  one  in  affirm- 
ance of  it  and  to  enforce  the  obliga- 
tions of  that  relation,  they  are  both, 
nevertheless,  similar  in  their  nature, 
as  the  marriage  relation  constitutes 
the  foundation  of  the  action  in  each 
-«etioB  foF  case,  and  the  disso- 

sepMmte  main,  lution  of  that  rela- 
**■*■**'  tion      extinguishes 

the  subject-matter  which  forms  the 
basis  for  such  an  action.  Under  our 
statute  a  proceeding  for  separate 
maintenance  may  be  had  in  a  court 
of  equity,  and  by  such  proceeding  a 
wife  may  secure  her  reasonable  sup- 
port and  maintenance  while  she 
lives,  or  has  lived,  separate  and 
apart  from  her  husband  without  her 
fault.  Alimony  and  solicitor's  fees 
may  be  allowed  the  same  as  in  di- 
vorce proceedings.  The  allowance 
of  alimony  pendente  lite  and  of  a 
reasonable  amount  as  solicitor's 
fees  to  prosecute  the  suit  is  merely 
incidental  to  the  main  action.  They 
are  allowed  only  in  furtherance  of 
it,  and  cannot  be  recovered  in  an  in- 
dependent suit.  Dow  V.  Eyster,  79 
111.  254. 

Appellee  insists  that  a  bill  of  re- 
view is  not  the  proper  remedy  for 
bringing  such  facts  aliunde  before 
the  court,  and  that  it  will  not  lie  for 
matters  merely  in  abatement  of  the 
action,  or  as  a  substitute  for  a  writ 
of  error  or  an  appeal.  In  Ernst 
Tosetti  Brewing  Co.  v.  Koehler,  200 


>«IaaaMesttem. 


HI.  369,  65  N.  E.  636,  we  hdd  that, 
where  the  error  did  not  appear  on 
the  face  of  the  record,  the  proper 
method  of  impeaching  and  setting 
aside  a  decree  after  the  term  had  ex- 
pired was  by  a  bill  of  review  to 
bring  the  matter  before  the  court, 
so  that  the  decree  might  be  modified 
and  corrected  according  to  the 
equities  of  the  case.  If  this  were 
not  the  rule,  a  party  would  be  with- 
out remedy  where  the  fact  of  death 
of  one  of  the  parties  was  not  dis- 
covered until  after  the  decree  was 
entered     and     the  ^       ^       lew— 

term  passed.   In  our    decree   pueeld 

opinion  the  remedy  525^.****''  "' 
pursued     was    the 
proper  one  to  bring  such  matters 
aliunde  to  the  attention  of  the  court 
after  the  term  had  passed. 

Bills  of  review,  or  bills  in  the 
nature  of  bills  of  review,  are  divided 
into  three  general  classes :  Bills  for 
error  apparent  on 
the  face  of  the  rec- 
ord; bills  to  impeach  a  decree  for 
fraud;  and  bills  to  review  a  decree 
on  account  of  new  matter  or  newly 
discovered  evidence.  Bills  of  the  last 
class  cannot  be  filed  as  a  matter  of 
right,  but  are  only  _.. 
allowed  in  the  sound  ^^iS.'**  * 
discretion  of  the 
court;  and  the  same  rule  obtains 
where  a  bill  for  either  of  the  first 
two  causes  is  joined  with  one  to  re- 
view a  decree  on  account  of  new 
matter  arising  since  the  decree  was 
entered.  Schaefer  v.  Wunderle,  154 
111.  577,  39  N.  E.  623;  Cole  v.  Littie- 
dale,  164  111.  630,  46  N.  E.  969; 
Elzas  v.  Elzas,  183  Dl.  132.  65  N.  E. 
673;  Harrigan  v.  Peoria  County. 
262  111.  86,  104  N.  E.  172.  BUIs  of 
this  character  will  not  lie  until  after 
,  the  close  of  the  term  at  which  the 
decree  was  entered, 
and,  when  based  up-  ISS.*"  ""'  *• 
on  newly  discovered 
matter,  must  be  accompanied  by  a 
showing  that  such  fact  was  not  dis- 
covered until  after  the  original  de- 
cree had  been  entered,  and  by  the 
exercise  of  reasonable  diligence 
could  not  have  been  discovered  be- 
fore that  time.    Griggs  v.  Gear,  <8 
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HI.  2 ;  Schaef er  v.  Wunderle,  supra ; 
Elzas  V.  Elzas,  183  HI.  160,  55  N.  E. 
669;  Watts  v.  Bice,  192  Dl.  123,  61 
N.  E.  337;  Harrigan  v.  Peoria 
County,  supra.  Its  function  is  to 
prevent  a  miscarriage  of  jastice, 
and  it  will  be  allowed  only  in-  fur- 
therance of  that  object.  Hopkins  v. 
Hebard,  235  U.  S.  287.  59  L.  ed.  232, 
85  Sup.  Ct.  Rep.  26. 

In  Um  case  before  us  no  showing 
was  made  of  any  fraud  practised 
upon  the  court,  and  appellant's 
right  to  relief  rests  solely  upon  the 
fact  that  knowledge  of  the  death  of 
Mary  Bushnell  came  to  him  on  the 
evening  of  the  day  the  decree  was 
rendered.  The  claim  made  does  not 
go  to  the  merits  of  the  controversy, 
which  had  been  fully  heard  and  con- 
sidered, and  substantially  disposed 
of,  long  before  her  death.  The  de- 
lay in  entering  the  written  decree 
was  due  largely,  if  not  entirely,  to 
the  unnecessary  reference  to  the 
master.  Five  hundred  pages  of 
testimony  were  taken  by  the  master 
on  the  question  of  fees.  Such  prac- 
tice cannot  be  approved.  This  ref- 
«rence  was  made  over  the  protest  of 
counsel  for  Mary  Bushnell,  who 
urged  the  court  to  fix  the  fee.  The 
court  had  heard  the  case,  and  could 
easily  have  determined  a  reasonable 
fee.  An>ellant  desired  the  refer- 
ence, and  ought  hot  to  benefit  by  his 
own  reqaest.  The  only  effect  per- 
mission to  file  the 
bill  could  have 
would  be  to  relieve 
appellant  from  an 
obligation  he  is  otherwise  legally 
and  equitably  bound  to  pay.  He 
bases  his  right  to  file  the  bill  solely 
upon  the  circumstance  of  the  death 
of  Mary  Bushnell,  cross  complain- 
ant in  the  divorce  proceeding,  on 
the  day  the  decree  for  separate 
-maintenance  was  rendered,  and 
seeks  relief  on  a  technicality  entirely 
-too  refined  to  commend  itself  favor- 
ably to  a  court  of  equity,  which 
ordinarily  does  not  concern  itself 
with  fractional  parts  of  a  day.  Levy 
V.  Chicago  Nat.  Bank,  158  111.  88, 
30  L.R.A.  880,  42  N.  B.  129.  It 
affirmatively  appears  from  his  peti- 
tion that  he  learned  of  Mary  Bush- 
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nell's  death,  and  of  the  hour  of  her 
death,  about  9  o'clock  on  the  even- 
ing of  June  9, 1916,  and  that  he  took 
no  steps  to  bring  such  fact  to  the 
attention  of  the  court  until  after  the 
term  had  expired. 

In  law,  a  term  of  court  is  regard- 
ed as  but  a  single  day  or  unit  of 
time,  and  all  acts  done  within  that 
term  are  regarded  as  contempo- 
raneous. During  the  term  at  which 
a  decree  is  entered  the  record  re- 
mains in  the  breast  of  the  court, 
and  the  decree  may  be  amended  or 
set  aside  as  justice  or  right  may  re- 
quire (Krieger  v.  Krieger,  221  HI. 
479,  77  N.  E.  909 ;  People  ex  rel. 
Waber  v.  Wells,  255  HI.  450,  99  N. 
E.  606),  but  after  the  term  has 
expired  it  cannot  be  altered  or 
amended,  except  in  the  manner 
pointed  out  by  the  statute  or  by 
a  bill  of  review  (Mooney  v.  Val- 
entynovicz,  255  HI.  118,  99  N.  E. 
844).  No  satisfactory  reason  is 
shown  why  the  fact  of  Mary  Bush- 
nell's  death  was  not  brought  to  the 
attention  of  l^e  court  at  an  earlier 
date.  Had  the  proper  motion  been 
made  at  the  June  term,  the  court, 
undoubtedly,  would  have  granted 
appellant  ample  time  to  present  the 
facts  to  support  it.  No  such  motion 
was  made,  and  appellant  slept  on  his 
rights  until  that  term  expired.  The 
failure  to  make  such  motion  wa» 
due  entirely  to  his 
own  negligence,  and  fo'i.t'Ji'idl*''"" 
under  such  circum-  2f"irtJ.f '  **■** 
stances  such  new 
jnatter  cannot  be  made  the  basis  for 
a  bill  of  review.  Schaefer  v.  Wun- 
derle, supra.  Where  it  affirmatively 
appears  that  the  matters  relied  upon 
as  newly  discovered  came  to  the 
V&Tty'a  knowledge  in  ample  time  to 
have  been  availed  of  in  the  original 
cause,  by  motion  or  otherwise,  it 
cannot  be  made  the  basis  for  a  bill 
of  review  to  set  aside  the  decree. 
Griggs  V.  Gear,  supra;  Boyden  v. 
Ree^  55  111.  458 ;  Harrigan  v.  Peoria 
County,  supra.  Such  is  the  situa- 
tion presented  by  this  case,  and  the 
court  was  right  in  denying  leave  to 
file  the  bill. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 
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of  review  as  die  proper  remedy  where  decree  is  entered  after  tfie  deadi 

of  ■  party. 


There  seems  to  be  very  little  in  the 
books  on  this  subject.  Where  the 
death  is  not  discovered  until  after  the 
entry  of  the  decree,  it  would  seem  as 
if  the  situation  was  one  where,  under 
the  definition,  a  bill  of  review  is  prop- 
er. In  Story,  Eq.  PI.  §  404,  it  is  said : 
"There  are  but  two  cases  in  which  a 
bill  of  review  is  permitted  to  be 
brought,  and  these  two  cases  are  set- 
tled and  declared  by  the  first  of  the 
Ordinances  in  Chancery  of  Lord 
Chancellor  Bacon,  respecting  bills  of 
review,  which  Ordinances  have  never 
since  been  departed  from;  .  .  .  up- 
on new  proof  that  is  come  to  light 
after  the  decree  was  made,  which 
could  not  possibly  have  been  used  at 
the  time  when  the  decree  passed,  a 
bill  of  review  may  be  grounded  by  the 
special  license  of  the  court,  and  not 
otherwise." 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Bushnell  v.  Cooper, 
ante,  1617)  that  a  bill  of  review  is  the 
proper  remedy,  where  a  decree  in  a 
suit  for  separate  maintenance  is  en- 
tered after  the  death  of  a  party,  and 
the  error  does  not  appear  upon  the 
record ;  but  that  the  court  will  not  en- 
tertain the  bill  where  the  applicant 
might  have  applied  for  relief  at  the 
term  in  which  the  original  decree  was 
entered,  particularly  where  delay  in 
entering  the  decree  was  due  to  the  ac- 
tion of  the  applicant. 

In  Slingsby  v.  Hale  (1669)  1  Ch. 
Cas.  122,  22  Eng.  Reprint,  723,  the 
plaintiff,  being  the  devisee  of  a  mort- 
gagor, applied  for  a  bill  of  review  to 
reverse  a  decree  twenty  years  old, 
"wherein,  the  mortgagor  being  plain- 
tiff against  the  mortgagee  to  have  a 
redemption,  it  was  decreed  according- 
Iy>  paying  the  money  to  be  found  due 
on  account;  and  for  that  purpose  re- 
ferred to  a  master  to  take  tiie  account. 
And  it  was  also  decreed,  that  if  the 
plaintiff  failed  to  take  [pay]  the  mon- 
ey at  a  day  to  be  set  by  the  master, 
the  defendant  should  hold  discharged 
of  all  equity  of  redemption.    Pending 


the  reference  the  suit  abated  by  the 
death  of  one  of  the  parties  defendant; 
yet  the  account  went  on,  without  any 
notice  taken  to  the  court  of  the  abate- 
ment." The  executor  was  a  defendant 
to  the  original  bill,  the  master  was 
attended  on  the  behalf  of  both  sides, 
and  made  up  his  report,  and  that  was 
confirmed  and  decreed,  and  that  decree 
was  enrolled.  The  plaintiff  claimed, 
inter  alia,  "that  in  respect  of  the 
abatement,  there  was  no  cause  in  the 
court  when  the  account  was  stated, 
and  the  decree  drawn  up  and  ai- 
rolled."  The  court  declared  they  saw 
no  cause  to  alter  the  decree.  The  mat- 
ter was  later  reheard  in  the  Honse  of 
Lords,  "and  on  long  debate  they 
seemed  to  incline  against  the  plaintiff, 
but  took  time  to  consider.  And  after 
.  .  .  they  all  three  delivered  one 
uniform  opinion  clearly  that  the  plain- 
tiff, being  devisee,  is  not  entitled  to  a 
bill  of  review,  being. not  in  privity  to 
the  testator,  against  whom  the  decree 
was ;  as,  if  a  judgment  be  against  land, 
and  the  owner  aliens  the  land,  the 
alienee  cannot  bring  a  writ  of  error, 
nor  the  vendor.  And  so  dismissed  the 
bill  for  this  reaslnr  principally.  Yet 
the  Keeper  and  Chief  Justice  Hale 
were  of  opinion  thot'Che  error  assigned 
was  no  sufficient  error  to  avoid  the 
former  decree,  but  notwithstanding 
the  abatement  the  account  ought  to 
conclude,  and  stand  as  an  account 
stated." 

In  Neilson  v.  Holmes  (1827)  Walk. 
(Miss.)  261,  reversing  a  decision  of 
the  chancellor,  overruling  a  demurrer 
to  a  bill  of  review,  where  one  of  the 
defendants  had  died  before  the  mak- 
ing of  the  decree,  the  court,  after 
pointing  out  various  reasons  for  sus- 
taining the  demurrer,  including  the 
fact  that  it  was  not  stated  in. the  bill 
of  review  that  the  death  was  unknown 
to  the  parties  at  the  time  of  making 
the  decree,  said:  "It  is  not,  however, 
intended  to  decide  in  this  ease,  that 
the  remedy  by  bill  of  review  will  not 
lie  to   reverse  a   decree  pronoanced 
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after  the  death  of  a  party;  because, 
where  there  are  no  parties  before  the 
court,  it  would  be  error  in  fact,  even 
in  a  court  .of  law,  to  render  judgment 
in  such  a  case,  which  might  be  re- 
versed by  vnrit  of  wror,  coram  nobis. 
All  that  the  decision  In  this  suit  deter- 
mines is  that  this  is  not  a  case  in 
which  the  remedy  will  apply :  the  com- 
plainants in  the  bill  of  review  not  hav- 
ing brought  themselves  within  a  single 
requisite  necessary  to  entitle  them  to 
the  application  of  the  remedy  to  their 
case." 

In  Arnold  v.  Moyers  (1878)  1  Lea 
(Tenn.)  308,  where  it  was  alleged  that 
a  party  died  before  the  rendition  of  a 
decree  of  sale  of  land  and  no  proper 
revivor  was  ever  had  against  his  heirs 
in  the  case,  and  that  the  decree  was 
subject  to  review  for  this  objection, 
adding  it  was  fraudulent  and  void,  and 
subject  to  be  impeached  also  for  this 
cause,  the  court  said:     "The  matter 


charged  does  not  make  a  case  for  a 
bill  of  review.  The  error,  if  any,  does 
not  appear  on  the  face  of  the  decree, 
that  is,  the  death  of  Thomas  D.  Arn- 
old before  the  rendition  of  the  decree ; 
nor  does  the  bill  show  that  it  had  been 
suggested  and.  proven  to  the  court. 
An  inference  might  be  drawn  that  it 
had  been  done,  from  the  recitals  of 
the  bill,  but  we  are  not  informed  how 
the  fact  is.  This  being  so,  it  is  simply 
the  case  of  a  decree  rendered  after 
the  death  of  a  party,  without  his  death 
being  suggested  or  proven.  This  could 
not  furnish  the  basis  for  a  bill  of  re- 
view, as  it  is  not  matter  that  has  aris- 
en in  time  after  the  decree,  but  was  in 
existence,  had  arisen,  before  the  decree 
was  made."  But  the  court  held  that 
the  bill  would  be  entertained  as  a  bill 
to  remove  a  cloud  on  title,  with  leave 
to  make  any  proper  amendments. 

B.  B.  B. 


BETH  VALENTINE,  by  Next  Friend,  Appt., 

V. 

INDEPENDENT  SCHOOL  DISTRICT  of  Caaey  et  aL 

/otoa  Supreme  Court— Oatoher  aS,  1019, 
(—  Iowa,  — ,  174  N.  W.  384.) 

Mandamus  —  to  compel  issuance  of  diploma. 

1.  Mandamus  lies  to  compel.the  officers  in  charge  of  a  public  high  school 
to  issue  a  diploma  to  a  pupil  who  has  completed  the  required  course  and 
passed  his  examinations. 

[See  note  on  this  question  beginning  on  page  1533.] 


Schools  —  right  to  diploma. 

2.  The  completion   of  the  required 
course  in  a  public  high  school  entitles 
the  pupil  to  a  diploma. 
—  validity  of  order  —  wearing  of  cap 

and  gown. 

8.  An  order  deprivin(7  a  pupil  of  his 
diploma  for  refusal  to  wear  cap  and 
gown  at  graduation  is  unreasonable. 

[See  24  R.  C.  L.  574.] 
Schools  —  ownership  of  pupil's  record. 

4.  The  records  made  by  pupils  in 
public  schools  are  the  property  of  the 


district,  and  not  the  private  property  of 

the  teacher  or 'superintendent  of  the 

school. 

Mandamus  —  duty  to  apply  to  school 

saperintendent. 

6.  One  deprived  of  his  diploma  upon 
graduation  from  a  public  high  school 
by  a  rule  which  is  unreasonaUe  and 
not  within  the  powers  conferred  upon 
the  school  board  is  not  bound  to  apply 
to  the  county  and  state  superintendents 
for  redress  before  applying  to  the  court 
for  a  mandamus. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Guthrie 
County   (Appiegate,  J.)  sustaining  a  demurrer  to  a  petition  filed  for  a 
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writ  of  mandamus  to  compel  defendants  to  issue  a  diploma  to  plaintiff,  and 
a  true  statement  and  certificate  of  the  grades  made  by  her  in  defendants' 
high  school  course  of  four  years.    Reversed. 


Statement  by  Preston,  J.: 
Action  for  a  writ  of  mandamus 
to  require  defendants  to  issue  a  di- 
ploma to  plaintiff,  also  a  copy  of 
plaintiff's  grades  made  by  her  in  de- 
fendants' high  school  course  of  four 
years.  Defendants  demurred  to  the 
petition,  which  was  sustained  and 
the  plaintiff  appeals. 

Messrs.  C.  E.  Berry  and  Carl  P. 
Knox,  for  appellant: 

The  court  reserved  the  right  to  de- 
termine whether  or  not  school  boards 
have  acted  within  the  scope  of  their 
powers. 

Kinzer  ▼.  Independent  School  Dist. 
(Kinzer  v.  Toms)  129  Iowa,  441,  8 
L.R.A.(N.S.)  496,  105  N.  W.  686,  6 
Ann.  Cas.  996;  Benjamin  v.  Malaka,  50 
Iowa,  648;  Rummel  v.  Dealy,  112  Iowa, 
503,  84  N.  W.  526;  Hancock  v.  Perry, 
78  Iowa,  550,  43  N.  W.  627. 

The  plaintiflf  has  vested  rights  or 
rights  vested  in  her  by  her  acting  upon 
the  inducements  held  out  by  said  school 
board,  and  which  the  board  cannot,  by 
subsequent  rule  or  order,  rescind  after 
they  are  vested. 

Benjamin  v.  Malaka,  50  Iowa,  648; 
Hibbs  V.  Adams,  110  Iowa,  308,  48 
L.R.A.  535,  81  N.  W.  584;  Punck  v. 
Farmers  Elevator  Co.  142  Iowa,  621, 
24  L.R.A.(N.S.)  108,  121  N.  W.  53; 
Ball  V.  Keokuk  &  N.  W.  R.  Co.  62  Iowa, 
751,  16  N.  W.  592;  Washington  v. 
Thomas,  59  Iowa,  50,  12  N.  W.  767. 

The  right  of  appeal  to  the  county 
superintendent  from  the  action  of  the 
board  does  not  preclude  an  application 
for  a  writ  of  mandamus  to  determine 
whether  or  not  the  board,  in  the  matter 
complained  of,  acted  within  the  scope 
of  their  powers  as  defined  by  statute. 

Kinzer  v.  Independent  School  Dist. 
(Kinzer  v.  Toms)  129  Iowa,  441,  8 
L.R.A.(N.S.)  496,  105  N.  W.  686,  6 
Ann.  Cas.  996;  Perkins  v.  Independent 
School  Dist.  66  Iowa,  476,  9  N.  W.  356; 
Rodgers  v.  Independent  School  Dist. 
100  Iowa,  317,  69  N.  W.  644;  Rummel 
V.  Dealy,  112  Iowa,  608,  84  N.  W.  526; 
Hancock  v.  Peny,  78  Iowa,  561,  48  N. 
W.  527. 

In  actions  for  mandamus  the  courts 
may  take  equitable  causes  into  con- 
sideration in  determining  whether  re- 
lief shall  be  granted. 

Funck  V.  Farmers  Elevator  Co.  142 


Iowa,  621,  24  L.RJl.(N.S,)  108,  121  N. 
W.  63. 
Mr.  A.  Bl.  Pagan  for  appellees. 

Preston,  J.,  delivered  the  opinion 
of  the  court: 

1.  It  is  alleged  substantially  by 
plaintiff,  and  admitted  by  the  de- 
muirerf 

That  plaintiff  attended  defend- 
ants' high  school  for  a  term  of  four 
years,  complying  with  all  of  the 
rules  and  regulations  of  said  de- 
fendant school  board,  and  made 
grades  in  all  studies  pursued  in  said 
four-year  course  above  the  passing 
grade,  or  75  per  cent  That  plaintiff 
fully  completed  all  of  said  high 
school  course  and  delivered  her 
graduating  oration  as  required  by 
the  rules  of  defendant  corporation. 
That  defendants  issued  diplomas  to 
all  of  the  class,  including  this  plain- 
tiff, and  advertised  that  said  com- 
mencement exercises  would  be  held 
at  the  high  school  auditorium  on 
May  30, 1918,  at  8  o'clock  P.  M.  That 
defendant  procured  caps  and  gowns 
prior  to  the  commencement  exer- 
cises, and  had  same  fumigated  by 
the  board  of  health  physician  at 
Casey,  Iowa,  and  demanded  that  the 
graduates  wear  said  caps  and  gowns 
during  the  exercises;  and  that  the 
said  health  physician  advised  this 
plaintiff  that  the  danger  of  taking 
contagious  disease  from  said  caps 
and  gowns  was  not  eliminated  by 
said  fumigation.  That  plaintiff  was 
unable  to  wear  her  cap  and  gown 
for  the  reason  that  the  odor  and 
smell  from  the  effects  of  the  disin- 
fectants made  her  sick,  and  for  the 
further  reason  that  the  likelihood 
of  catching  contagious  diseases  had 
not  been  eliminated  by  the  disin- 
fectant, and  this  -  defendant  so  in- 
formed the  defendants,  as  did  also 
the  other  graduates,  as  to  what  the 
health  physician  had  advised  her 
as  to  catching  contagious  disease 
from  wearing  said  caps  and  gowns, 
and  that  the  smell  of  said  disin- 
fectant was  unbearable,  but,  regard- 
less of  these  facts,  defendants  iii> 
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sisted  that  plaintiff  and  the  other 
graduates  should  wear  their  caps 
and  go-wns.  That  the  fumes  and 
odor  from  the  effects  were  so  strong 
that  none  of  the  graduate  wore 
their  caps,  and  but  three  of  said 
graduates  wore  the  gowns,  and  the 
three  wearing  the  said  gowns  re- 
ceived their  graduating  certificate 
or  diploma. 

That  defendants  refuse^  to  de- 
liver to  pliiintiff  her  graduating 
certificate  or  diploma  on  account  of 
her  failing  to  wear  said  cap  and 
gown.  That  there  had  been  no  riile 
or  order  requiring  the  plaintiff  to 
wear  a  cap  and  gown  at  the  gradu- 
ating exercises,  and,  had  there  been, 
it  would  have  been  illegal  and  void, 
as  said  defendants  had  no  legal 
right  to  make  such  requirements. 

That  the  defendant  the  indepen- 
dent school  district  df  Casey,  Iowa, 
is  an  accredited  high  school  and  is 
recognized  as  such  by  all  of  the 
state  colleges  and  higher  institutions 
of  learning  in  the  state  of  Iowa. 
That,  in  view  of  this  fact,  plaintiff 
is  entitled  to  her  grades  in  said 
school  that  i^e  may  take  the  exami- 
nation for  a  teacher's  certificate  or 
enter  any  of  the  colleges  or  higher 
institutions  of  learning  in  the  state 
of  Iowa,  as  she  is  entitled  to  do 
were  she  granted  her  grades  in  said 
high  school. 

That  she  made  a  request  and  de- 
mand upon  the  defendants,  and  es- 
peci^ly  upon  J.  E.  Rohrbaugh,  su- 
perintendent of  said  school,  and  he 
refused  to  deliver  to  plaintiff  her 
grades  qr  copies  thereof,  claiming 
Ihat  the  said  grades  were  his  private 
property,  and  that  plaintiff,  nor  any- 
one for  her,  could  have  said  grades 
nor  access  to  same. 

That  plaintiff  has  no  speedy  and 
adequate  remedy  at  law,  and  she 
asks  that  a  writ  of  mandamus  issue, 
compelling  defendants  to  deliver  to 
her  her  certificate  of  graduation  or 
diploma  and  a  true  statement  and 
certificate  of  her  grades  in  said  high 
school  studies  during  her  four-year 
course  in  said  high  school. 

Defendants  demurred  to  said  pe- 
tition on  the  grounds  that  plaintiff 
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had  a  plain,  speedy,  and  adequate 
remedy  at  law  by  appeal  to  the 
county  superintendent;  that  the  ac- 
tion of  the  board  of  directors  in 
Issuing  certificates  of  graduation  or 
diplomas  and  grade  reports,  and  all 
the  matters  complained  of  by  said 
plaintiff,  are  matters  discretionary 
within  said  board,  and  not  legal 
obligations  imposed  upon  them  as 
such  school  oflficials. 

The  parties  to  this  action  seem  not 
to  be  familiar  with  the  Golden  Rule, 
or  have  forgotten  it.  On  the  one 
side  they  seem  to  have  been  im- 
pressed with  the  idea  that  they  were 
"drest  in  a  little  brief  authority," 
and,  on  the  other,  there  appears  to 
have  been  present  the  idea  of  re- 
sistance to  authority,  so  prevalent 
all  over  the  world  at  this  time.  A 
little  conunon  sense  would,  it  seems 
to  us,  have  avoided  this  litigation. 
It  may  be  that  it  would  have  been 
reasonable  and  proper  for  the 
school  authorities  to  have  required 
the  graduating  class  to  wear  caps 
and  gowns.  There  might  be  ad- 
vantages in  this.  Some  mi^t  be 
inclined  to  dress  better  than  the 
others  were  able  to  do,  and  other 
reasons.  And  it  may  be  Uiat  the 
school  authorities  coiUd  have  prop- 
erly refused  to  permit  any  of  the 
class  who  refused,  without  sufficient 
reasons,  to  comply  with  the  require- 
ment, to  take  part  in  the  honors  of 
the  public  graduating  exercises. 
Possibly,  if  the  danger  from  disease 
by  the  use  of  the  caps  and  gowns 
was  real,  this  would  be  an  excuse. 
It  appears  that  none  of  the  gradu- 
ates wore  their  caps,  and  but  three 
wore  the  gowns,  and  that  such  three 
received  their  diplomas.  It  is  not 
shown  that  plaintiff  was  willing  to 
do  this  much.  But  the  graduating 
exercises  are  now  past,  and  the 
matters  just  referred  to  are,  for 
that  reason,  now  out  of  the  case, 
and  are  not  determined.  The  public 
ceremonial  is  not  a  graduation,  and 
is  not  what  entitles 
a  student  to  a  cer-  SiJfomlT'****  *" 
tificate  or  diploma, 
but  it  is  the  completion  of  the  pre- 
scribed course  which  entitles  one  to 
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a  diploma.  The  diploma  is  simply 
the  evidence  that  this  has  been  done, 
and  evidence  of  erraduation.  With- 
out the  diploma,  no  one  would  be 
entitled  to  be  called  a  graduate,  and 
though  one  had  completed  the  course 
and  passed  examinations,  they  would 
not  be  permitted  to  enter  college. 

We  shall  proceed  now  to  deter- 
mine whether  plainti£f  was  entitled 
to  a  writ  of  mandamus  in  regard  to 
her  certificate  or  diploma  and  her 
grades.  The  order  was  much  broad- 
er and  more  far-reaching  than 
merely  to  deprive  plaintiflF  of  the 
right  to  participate  in  the  graduat- 
ing exercises.  It  appears  to  have 
been  .a  mere  verbal  order  ,*  at  least, 
it  does  not  appear  that  ^ere  was 
any  order,  or  rule,  regularly  adopted 
of  record,  or  that  there  was  then 
any  penalty  prescribed.  So  that,  as 
far  as  the  record  shows,  plaintiff 
did  not,  and  could  not,  know  the 
consequences  to  follow  a  failure  to 

-T.udur  of  co^'Ply-  Even  had 
order-wemriBK  there  been  such  a 
"'""■»•"*''"••  regular  order  or 
rule,  it  would  be  arbitrary  and  un- 
reasonable. The  trial  court,  from 
statements  in  its  written  opinion, 
was  reluctant  to  deny  the  writ,  and 
stated  that  he  followed  the  case  of 
Sweitzer  v.  Fisher,  172  Iowa,  266, 
L.R.A.1916B,  611,  154  N.  W.  465. 
We  are  satisfied  that,  under  the 
facts  in  that  case,  the  right  con- 
clusion was  reached,  and  the  cases 
are  readily  distinguished.  In  that 
case,  the  ^udent  had  not  j)assed  his 
grades,  and  was  therefore  not  en- 
titled to  be  graduated.  There  was 
some  circumlocution  there  in  the  use 
of  dummy  diplomas,  and  afterwards 
other  diplomas  were  issued.  But  in 
the  instant  case,  plaintiff  had  com- 
plied with  all  rules  and  regulations 
and  completed  the  full  four-year 
course,  and  passed  all  examinations 
required.  The  only  reason  for  the 
attempt  to  deprive  her,  in  a  consid- 
erable measure,  of  the  benefit  of  her 
four  years'  study,  was  her  failure, 
under  the  circumstances  given,  to 
wear  the  cap  and  gown.  This  de- 
mand was  subsequent  to  her  having 
completed    the    four-year    course. 


passed  the  examinations,  and  com- 
plied with  all  rules,  except  the  one 
stated.  The  penally  is  harsh  and 
unreasonable,  and  the  aetion  of  the 
defendants  arbitrary. 

Appellanf 8  propositions  for  re- 
versal, stated  briefly  as  may  be,  are 
that  plaintiff  was  induced  to  com- 
plete the  four-year  course,  and  that 
she  met  all  her  requirements;  that 
by  the  action  of  the  board  she  is  dis- 
qualified to  enter  the  colleges  of  the 
state,  and  by  a  subsequent  demand 
upon  her  is  refused  a  diploma ;  that, 
the  board  having  extended  certain 
offers  to  any  pupil  wishing  to  avail 
themselves  thereof,  and  by  entering 
the  high  school  and  completing  the 
course,  she  is  entitled  to  the  evi- 
dencie  which  will  show  such  facts, 
and  she  claims  that  an  appeal  to  the 
higher  school  authorities  is  not  an 
exclusive  remiiedy,  but  that  the 
courts  will  determine  whether  or 
not  the  defendants  have  acted  with- 
in the  scope  of  their  powers;  that 
plaintiff  has  vested  rights  and  is  de- 
prived of  substantial  rights  which 
the  board  cannot,  by  subsequent 
rule,  rescind;  that  in  an  equitable 
action,  such  as  this,  the  court  may 
take  equitable  causes  into  consider- 
ation in  determining  whether  relief 
shall  be  granted ;  that  the  board  can 
exercise  such  powers  as  are  con- 
ferred by  statute  either  expressly 
or  by  reasonable  implication.  One 
or  two  other  points  are  made  which 
will  be  referred  to  later  in  the  opin- 
ion. In  support  of  the  foregoing 
propositions,  appellant  cites  Benja- 
min V.  Malaka,  60  Iowa,  648 ;  Hibbs 
V.  Adams,  110  Iowa,  306,  48  L.R.A. 
585,  81  N.  W.  584;  Funck  v.  Farm- 
ers Elevator  Co.  142  Iowa,  621,  24 
L.R.A.(N.S.)  108,  121  N.  W.  68; 
Code,  §  4348;  Washington  Dist. 
Twp,  v.  Thomas,  59  Iowa,  50,  12  N. 
W.  767. 

The  question  of  the  right  to  a 
mandamus  to  compel  the  issuance  of 
a  diploma  is  one  on  which  there  is 
very  little  authority.  We  find  in 
the  case  of  State  ex  rel.  Burg  v. 
Milwaukee  Medical  College,  128 
Wis.  7,  3  L.B.A.(N.S.)  1115,  116 
Am.  St  Rep.  21,  106  N.  W.  116,  8 
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Ann.  Cas.  407,  ihai  the  supreni0 
court  of  Wisconsin  held  that  manda^ 
mus  will  not  lie  to*compel  a  private 
medical  college  to  comply  with  its 
contract  to  furnish  a  diploma  to  a 
student  who  has  completed  his 
course,  since  there  is  an  adequate 
remedy  by  action  for  breach  of  the 
contract,  or  suit  for -specific  per- 
formance. In  the  course  of  the  dis- 
cussion in  the  opinion,  it  was  said 
that  mandamus  is  granted  usually 
for  public  purposes,  to  compel  the 
perfomaance  of  a  public  du^  pre- 
scribed by  statute,  and  to  compel, 
in  proper  cases,  the  performance  of 
specific  duties  imposed  by  law.  But 
the  duties  arising  out  of  contract 
relations  will  not  be  enforced  by 
mandamus.  It  does  not  appear  in 
the  instant  case  what  rules,  if  any, 
are  provided  by  defendants  in  re- 
gard to  issuing  diplomas  to  those 
who  may  complete  the  course.  True, 
there  is  no  statute  expressly  requir- 
ing the  issuance  of  a  diploma  in 
such  a  case;  but  our  schools  are 
maintained  by  taxation,  and  our 
public  schools  are,  in  a  sense,  pub- 
lic, and  those  in  authority  and  who 
are  responsible  for  the  government 
of  the  schools  are,  in  a  sense,  en- 
gaged in  a  public  duty.  And  we 
think  and  hold  that,  even  without  a 
statute,  there  is  an  implied  legal 
duty  on  the  part  of  such  officers  to 
issue  written  evidence  of  plaintiff's 
graduation  in  the  form  of  a  certif- 
icate, a  diploma,  or  the  like,  to  those 
who  have  satisfactorily  completed 
the  prescribed  course  of  study,  un- 
less for  sufficient  reasons  they  are 

M««.n.— to  i"?^e^.,  in  ^*^- 
eoBiiM-i  iMOABM  holding  it.  Defend- 
•(«ipiom..  ^jj^g  jjj^^g  adopted 

the  method  of  issuing  diplomas,  and 
they  may  not  discriminate  against 
the  plaintiff.  On  the  other  hand,  in 
L.R.A.1916B,  616,  where  the  Sweit- 
zer  Case  is  annotated,  we  find  sev- 
eral cases  on  the  subject.  In  People 
ex  rel.  Jones  v.  New  York  Homoeo- 
pathic Medical  College  &  Hospital, 
47  N.  y.  S.  R.  395,  20  N.  Y.  Supp. 
379,  the  rule  governing  the  right  to 
compel  the  issuance  of  diplomas  by 
IDaandamus  is  given  thus:    "Stated 


in  general  terms,  the  principle  is 
that  mandamus  will  lie  to  compel 
the  performance  of  duties  purely 
ministerial  in  their  nature,  and  so 
dear  and  specific  that  no  element 
of  discretion  is  left  in  their  per- 
formance; but,  as  to  all  acts  or 
duties  necessarily  calling  for  the 
exercise  of  judgment  and  discretion 
on  the  part  of  the  ofS,cer  or  body  at 
whose  hands  their  performance  is 
required,  mandamus  will  not  lie." 

Referring  to  that  case  in  the  note, 
it  is  said  that  where  a  college  nei- 
ther expressly  nor  impliedly  agreed 
to  issue  a  diploma  to  its  students 
unless  the  latter  had  satisfactorily 
passed  certain  examinations  and 
their  qualifications  had  been  ap- 
proved by  the  faculty,  a  student 
against  whose  qualifications  the 
faculty  had  found  was  held  not  en- 
titled to  a  writ  of  mandamus  to 
compel  the  college  to  issue  a  diploma 
to  lum,  although  he  charged  bad 
faith  and  ill  will  upon  the  part  of 
some  of  the  officials  of  the  college. 

In .  People  ex  rel.  O'Sullivan  v. 
New  York  Law  School,  68  Hun, 
118,  22  N.  Y.  Supp.  663,  it  was  held 
that  the  faculty  of  institutions  hav- 
ing power  to  recommend  to  the 
regents  students  deemed  to  be 
worthy  of  degrees  are  necessarily 
vested  with  broad  discretion  as  to 
the  persons  who  shall  receive  those 
honors,  and  that  where  the  evidence 
showed  that  the  conduct  of  a  stu- 
dent at  a  law  school  had  been  such, 
between  his  final  examinations  and 
the  time  of  conferring  degrees,  that 
there  was  a  fair  occasion  for  the 
exercise  of  discretion  on  the  part  of 
the  faculty,  and  it  had  refused  him 
his  degree,  the  court  would  not 
grant  a  peremptory  writ  of  manda- 
mus to  compel  the  law  school  and 
dean  to  grant  him  a  diploma.  In 
the  instant  case,  outside  of  the  ques- 
tion of  wearing  cap  and  gown  at  the 
graduation  ceremonies,  there  was 
no  fair  occasion  for  the  exercise  of 
judgment  or  discretion  on  the  part 
of  defendants.  Every  other  ques- 
tion had  already  be^  determined 
in  favor  of  plaintiff. 

In  State  ex  rel.  Nelson  v.  Lincoln 


Digitized  by 


Google 


1530 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


Medical  College,  81  Neb.  533,  17 
L.R.A.(N.S.)  930,  116  N.  W.  294, 
118  N.  W.  122,  where  the  dean  of  a 
medical  college,  in  pursuance  of  his 
authority  under  the  by-laws  of  the 
corporation  (not  under  a  statute), 
in  passing  upon  the  standing  of 
students  applying  for  graduation, 
reported  to  the  directors  that  a  stu- 
dent had  fulfilled  all  demands  of  the 
institution  and  had  passed  all  ex- 
aminations, so  as  to  entitle  her  to 
a  diploma,  and  the  board  of  direct- 
ors arbitrarily  and  capriciously 
refused  to  graduate  the  student  and 
issue  her  a  diploma,  it  was  held  to 
be  the  duty  of  the  court  to  issue  a 
writ  of  mandamus  to  compel  the 
college  corporation  and  its  directors 
to  discharge  their  duty.  In  that 
case,  the  by-laws  of  the  college  did 
not,  as  we  understand  it,  provide 
for  the  issuance  of  diplomas  upon 
graduation ;  but  the  board  of  the 
college,  under  the  statutes  of  Ne- 
braska, had  power  to  confer,  on  the 
recommendation  of  the  faculty,  all 
such  degrees  and  honors  as  are  con- 
ferred by  colleges  and  universities 
of  the  United  States,  and  such  oth- 
ers, having  reference  to  the  course 
of  study  and  the  accomplishment  of 
the  student,  as  they  may  deem 
proper.  So  that  it  would  seem  that 
in  that  case  there  was  no  express 
requirement  by  the  statutes,  or  the 
rules  or  by-laws  of  the  college,  to 
issue  a  diploma.  They  had  power 
to  do  so.  It  is  not  questioned  in  the 
iastant  case,  and  cannot  be,  we 
think,  but  that  defendants  had  the 
power  and  authority  to  issue  di- 
plomas. Appellant  argues  that  they 
have  such  power,  and  cites  Wash- 
ington Dist.  Twp.  V.  Thomas,  supra, 
to  the  proposition  that  the  board 
can  exercise  such  powers  as  are 
conferred  by  statute,  either  express- 
ly or  by  reasonable  implication. 

In  Hamlett  v.  Reid,  165  Ky.  613, 
177  S.  W.  440,  the  superintendent 
of  public  instruction  was,  by  stat- 
ute, made  ex  officio  chairman  of  the 
board  of  trustees  of  the  State 
Normal  Industrial  Institute;  plain- 
tiff was  awarded  a  diploma  by  the 
trustees,  and  it  was  signed  by  all  of 


them  except  the  state  superintend- 
ent; he  refused  to  sign,  although 
plaintiff  had  conlplied  with  all  re- 
quirements; it  was  admitted  that, 
although  the  diploma  was  signed  by 
the  chairman  pro  tem.  of  the  board 
and  valid  without  the  signature  of 
the  state  superintendent,  yet  the 
state  authorities  had  refused  to  rec- 
ognize it  as  valid  without  the 
signature  of  the  state  superintend- 
ent. It  was  held  that  the  law 
would  not  permit  the  purposes  for 
which  the  school  was  created  to  be 
thwarted  by  arbitrary  action  on  the 
part  of  any  member  of  the  board, 
and  the  fact  that  the  diploma  was  in 
fact  valid  would  not  justify  the  su- 
perintendent in  arbitrarily  refusing 
to  sign  it,  and  that  mandamus  would 
lie  directing  him  to  do  so.  It  was 
held  in  that  case  that  the  answer 
of  defendant  did  not  give  sufficient 
reason  for  a  refusal.  We  take  it 
that  though  there  may  appear  to  be, 
to  defendants,  some  reason  for  with- 
holding the  diploma,  yet  it  must  be 
a  sufficient  reason.  In  other  words, 
they  may  not  refuse  arbitrarily,  un- 
der a  rule  or  order  which  is  itself 
unreasonable  and  arbitrary.  The 
court  further  said  the  fact  tiiat  it 
was  not  necessary  for  the  state  su- 
perintendent to  sign  appellee's  cir- 
tificate  in  order  to  give  it  validity 
does  not  excuse  him;  that  county 
boards  know  that  the  state  superin- 
tendent is  chairman  of  the  board; 
but  they  do  not  know  from  the  di- 
ploma whether  a  chairman  pro  tem. 
has  been  selected  or  is  authorized  so 
to  act.  His  refusal  to  sign  it,  there- 
fore, deprives  her  of  a  certificate  in 
regular  form,  and  clouds  her  right 
to  teach.  And  so  in  the  instant  case, 
except  that  here  the  facts  are  even 
stronger  in  plaintiff's  favor,  be- 
cause she  has  no  evidence  whatever 
to  present  to  any  college  which  she 
may  wish  to  enter.  Plaintiff  is  de- 
prived of  certain  rights  and  privi- 
leges to  which  she  would  be  en- 
titled as  a  graduate  of  an  accredited 
high  school.  She  has  completed  the 
prescribed  course,  and  is  deprived  of 
the  certificate  or  diploma,  for  rea- 
sons  which  we  have  before  indicated 
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are  insufSoient.  A  somewhat  simi- 
lar question  was  involved  in  North- 
ington  T.  Sublette,  114  Ky.  75,  69  S. 
W.  1077,  where  a  mandamus  was 
issued  to  compel  a  county  superin- 
tendent, as  a  member  of  the  board 
of  examiners,  to  issue  a  teacher's 
certificate.  The  petitioner  having 
passed  the  requisite  examination 
and  complied  with  all  demands,  the 
court  held  that  the  board,  without 
special  cause,  had  no  right  to  with- 
hold it.  The  court  said:  "The 
majority  of  the  board  of  examiners 
were,  therefore,  to  determine  the 
grade  of  any  person  examined  by 
them,  and  the  decision  of  the  major- 
ity was  as  binding  as  if  it  had  been 
made  by  the  whole  board.  When 
this  decision  was  rendered,  appel- 
lant became  entitled  to  her  certifi- 
cate, and  it  wa^  the  duty  of  the  su- 
perintendent to  sign  it  and  deliver 
it  to  her.  In  this  she  had  no  discre- 
tion. It  was  simply  a  ministerial 
duty." 

2.  It  is  further  contended  by 
appellant  that  under  §  2776  of 
the  Code  the  defendant  district, 
through  its  board,  is  authorized 
and  empowered  to  establish  graded 
schools  or  high  schools  and  deter- 
mine the  course  of  study,  subject 
to  the  approval  of  the  state  superin- 
tendent, and  that,  this  being  so,  it 
follows  that,  in  order  to  have  graded 
schools,  a  record  should  be  kept  by 
the  teachers  of  each  pupil,  of  the 
grade  made  in  each  study,  and  that 
therefore  the  grades  or  records 
thereof  should  be  the  property  of 
the  school  district,  and  not  the 
private  property  of  the  teachers  or 
M^i^  superintendent     of 

ownrmiii*  of       the     schools.      We 

in  appellant's  contention  at  this 
point.  The  markings,  or  records, 
of  the  different  pupils  kept  by  the 
teachers,  should  be,  and  are,  in  a 
sense,  public  records,  and  not  the 
private  property  of  the  teachers  or 
the  school.  The  school  is  a  public 
school.  It  is  necessary  that  the  rec- 
ords of  the  different  pupils  should 
be  kept  for  the  infoimation  of  other 
teachers  and  the  school  officers,  to 
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know  what  a  scholar's  record  in  the 
different  studies  is  and  has  been. 
Unless  this  is  so,  how  could  it  be  de- 
termined whether  a  class  or  pupil 
should  be  advanced,  in  case  of  the 
resignation  or  death  of  a  teacher? 
The  case  being  presented  on  de- 
murrer, the  record  is  indefinite  and 
uncertain  as  to  the  method  pursued 
by  the  defendant  school  in  keeping 
plaintiff's  grades,  referred  to  in  the 
petition.  There  is  nothing  in  the 
record  tending  to  show  that  the  rec- 
ord of  the  standings  of  the  different 
scholars  is  the  private  property  of 
the  school-teachers.  No  cases  are 
cited  by  either  side  on  this  proposi- 
tion. Under  the  statute  before  cit- 
ed, the  board  had  power  to  establish 
graded  or  schools  of  a  higher  order, 
and  we  have  given  some  of  the  rea- 
sons why  it  would  appear  to  be 
necessary  to  keep  the  markings  or 
grading  of  differing  scholars  in 
order  to  determine  the  grades.  It 
would  seem,  then,  that  such  records 
are  public  records  within  the  mean- 
ing of  the  law,  and,  if  this  is  so, 
certified  copies  thereof  could  be 
used,  under  the  first  part  of  §  4635 
of  the  Code.  Of  this  section  we  said 
in  Austin  v.  Whitcher,  135  Iowa, 
733,  737,  110  N.  W.  910,  that  it 
simply  announces  a  rule  which  is 
generally  recognized  by  all  courts. 
As  bearing  upon  this  question,  see 
Thurstin  v.  Luce,  61  Mich.  292,  28 
N.  W.  103.  The  school  rolls  were 
admitted  in  evidence  to  show  the 
presence  of  a  pupil  in  school  when 
he  claimed  to  have  been  elsewhere 
at  such  times,  and  the  court  said 
that  such  evidence  was  entitled  to 
great  weight. 

The  precise  question  now  under 
consideration  was  not  directly  de- 
termined. In  Sanborn  v.  School 
Dist.  12  Minn.  17,  Gil.  1,  the  records 
of  a  school  district  were  admitted  in 
evidence,  but  the  only  question 
there  was  as  to  whether  a  proper 
foundation  had  been  made.  In 
Jones  on  Evidence,  §  608,  the  rule 
is  stated  as  to  the  admissibility  in 
evidence  of  books  of  public  officers, 
and  the  clasip  of  books  is  referred 
to,  some  of  which  are  books  required 
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to  be  kept  by  law,  and  others  as  to 
whidi  there  seems  to  be  no  such  re- 
quirement. See  also  §  514  of  the 
same  work.  See  also  the  later  work 
by  Mr.  Jones,  "The  Blue  Book  of 
Evidence,"  the  same  section,  where 
it  is  said  at  §  508:  "The  cases  are 
numerous  that  the  entries  are  com- 
petent evidence  where  the  nature 
of  the  office  seems  to  require  them, 
and  whether  the  duty  to  make  them 
is  enjoined  by  statute,  or  by  a  su- 
perior officer  in  the  performance  of 
official  duty.  So  long  as  the  one 
making  them  was  in  discharge  of  a 
public  and  official  duty  in  so  keeping 
the  book  of  entry,  it  is  sufficient. 
Such  entries  are  generally  made  by 
those  who  can  have  no  motive  to 
suppress  the  truth,  or  to  fabricate 
testimony.  .  .  .  Nor  need  it  be 
kept  by  the  public  officer  himself  if 
the  entries  are  made  under  his  di- 
rection by  a  person  authorized  by 
him." 

Of  course,  to  be  admissible,  it  will 
be  necessary  that  such  records 
should  be  authenticated  and  the 
proper  foundation  laid. 

3.  It  is  contended  by  appellees 
that  under  §  4341,  Code  Supp., 
where  discretion  is  left  to  the  in- 
ferior tribunal,  mandamus  can  only 
compel  it  to  act,  but  cannot  control 
such  discretion,  and  they  cite,  fur- 
ther, Preston  v.  Board  of  Educa- 
tion, 124  Iowa,  355.  100  N.  W.  54, 
and  other  cases,  to  the  point  that 
where  the  duty  imposed  upon  the 
board  of  tribunal  involves  an  exer- 
cise of  discretion,  based  upon  facts 
to  be  found  by  it,  mandamus  will 
not  lie,  however  erroneous  the  con- 
clusion reached.  But  we  have  seen 
by  the  discussion  in  the  first  para- 
graph of  this  opinion  that  there 
was  no  question  of  discretion  left. 
It  is  further  contended  by  appellees, 
and  this  is  their  principal  argument, 
that  plaintiff's  remedy  was  by  ap- 
peal to  the  county  superintendent, 
under  §  2818,  and  they  say  that  the 
matters  complained  of  by  the  appel- 
lant are  matters  purely  of  school 
discipline  and  government.  Th^ 
cite  §  2782c,  Code  Supp.,  as  to  the 
power  of  the  directors  to  suspend  or 


dismiss  pupils,  or  to  prevent  them 
from  graduating  or  participating  in 
school  honors  for  a  violation  of  the 
rules  or  regulations  adopted  by  the 
board.  This,  of  course,  relates  ta 
reasonable  rules.  Possibly  this 
question  should  have  been  taken  up 
first.  Doubtless  plaintiff  could  have 
appealed  to  the  county  superin- 
tendent, and  the«,'  if  necessary,  to 
the  state  superi^itaident,  and,  if 
the  action  of  the  board  had 
been  reversed,  a  mandamus  would 
issue  to  compel  the  board  to 
carry  out  such  order.  For  my- 
self, I  am  not  so  sure  but  that  thia 
course  should  have  been  taken.  And 
yet,  the  holdings  are^hat  the  courts 
may  determine  whether  or  not 
school  boards  have  acted  within  the 
scope  of  their  powers.  The  rule  is, 
briefly  stated,  that  a  party  com- 
plaining of  a  rule  is 
not  limited  to  an  dntr  to*ailipir  t* 
appeal  to  the  county  JeSSJitI***"*" 
superintendent  if 
the  rule  is  unreasonable  and  not 
within  the  scope  of  the  powers  con- 
ferred upon  the  board.  Perkins  v. 
Independent  School  Dist.  56  Iowa, 
476,  9  N.  W.  356 ;  Hinkle  v.  Saddler, 
97  Iowa,  526,  66  N.  W.  765;  Rodgers 
V.  Independent  School  Dist.  100 
Iowa,  317,  69  N.  W.  644;  Kinzer  v. 
Independent  School  Dist.  (Einzerv. 
Toms)  129  Iowa,  441,  3  L.R.A. 
(N.S.)  496,  105  N.  W.  686,  6  Ann. 
Cas.  996.  In  Burkhead  v.  Inde- 
pendent School  Dist.  107  Iowa,  29- 
31,  77  N.  W.  491,  it  was  held  that 
the  remedy  is  not  by  appeal  to  the 
county  superintendent  where  the  ac- 
tion of  the  board  of  directors  is 
wrongful,  and,  .under  the  circum- 
stan^s  of  that  case,  the  plaintiff 
was  permitted  to  sue  in  the  courts 
to  recover  under  a  teacher's  con- 
tract. See  also  Knowlton  v.  Baum- 
hover,  182  Iowa,  691-726,  5  A.L.R. 
841, 166  N.  W.  202,  and  cases  cited. 
In  the  Knowlton  Case,  at  page  726 
of  182  Iowa,  it  was  said:  "The 
rule  is  thoroughly  well  settled  that, 
while  the  discretion  granted  by 
statute  to  the  board  of  directors  can 
be  reviewed  only  by  appeal  to  the 
county  superintMident.  yet,  where 
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it  'acts  without  jurisdiction,  or  has 
exceeded  its  powers,  and  by  some 
act  in  an  official  capacity  has  done 
or  attempted  to  do  that  which  it  has 
not  a  right  to  do,  the  courts  have 
jurisdiction  to  set  aside  the  unau- 
thorized act.' " 

As  before  stated,  we  are  of  opin- 
ion that  the  order  of  the  board  was 
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unreasonable  and  arbitrary,  and 
therefore  such  a  rule  as  the  board 
had  not  a  right  to'  malce,  and  that 
the  board  exceeded  its  powers.  We 
are  of  opinion  that  the  triaJ  court 
erred  in  denying  the  writ.  The 
judgment  is  reversed. 

Ladd,  Ch.  J.,  and  Evans  and  Salin- 
ger, JJ.,  concur. 


ANNOTATION. 


Right  to  refuie  diplonw  or  other  evidence  of  pupil's  completloa  of  course. 


OeaenUly. 

The  faculty,  directors,  or  other  gov- 
erning board  of  a  school,  college,  or 
university,  which  Is  authorized  to  ex- 
'  amine  the  students  and  to  determine 
whether  they  have  performed  all  the 
oonditions  prescribed  to  entitle  them 
to  a  diploma  or  other  evidence  of  a 
completion  of  the  course  of  study,  ex- 
ercises quasi  judicial  functions,  in 
which  capacity  its  decisions  are  con- 
clusive, providing  its  action  has  been 
in  good  faith,  and  not  arbitrary.  Peo- 
ple ex  rel.  Pacella  v.  Bennett  Medical 
College  (1917)  206  111.  App.  324; 
Sweitzer  v.  Fisher  (1916)  172  Iowa, 
266,  L.R.A.1916B,  611,  164  N.  W.  466; 
Niles  V.  Orange  Training  School 
(1899)  63  N.  J.  L.  628,  42  Atl.  846; 
People  ex  rel.  Jones  v.  New  York 
Homoeopathic  Medical  College  &  Hos- 
pital (1892)  47  N.  Y.  S.  R.  395,  20  N. 
Y.  Sun*.  879;  People  ex  rel.  O'Sullivan 
V.  New  York  Law  School  (1893)  68 
Hun,  118,  22  N.  Y.  Supp.  663;  Tate  v. 
North  Pacific  College  (1914)  70  Or. 
160,  140  Pac.  743;  Addy  v.  Western 
Pennsylvania  College  (1902)  11  Pa. 
Dist.  R.  687. 

In  People  v.  Bennett  Medical  College 
(1917)  206  III.  App.  324,  in  affirming  a 
judgment  dismissing  a  petition  for 
mandamus  to  compel  the  defendant  to 
issue  to  the  petitioner  a  diploma  of 
graduation  as  a  doctor  in  medicine, 
the  court  said  that  the  defendant  med- 
ical college  must  be  the  judge  of  the 
qualifications  of  its  students  for  the 
degree  of  doctor  of  medicine,  and 
where  the  petitioner  had  not  passed 
the  required  examination  the  court 
stated  that  it  was  not  qualified  to  pass 


an  opinion  ori  his  attainments  aa  a 
student  in  medical  science. 

Similarly,  in  Sweitzer  v.  Fisher 
(1915)  174  Iowa,  266,  L.R.A.1916B, 
611,  154  N.  W.  465,  wherein  it  ap- 
peared that  a  board  of  school  trus- 
tees had  agreed  that  a  certain  student 
had  not  attained  a  sufBcient  grade  of 
scholarship,  it  was  held  that  the  board 
was  justified  in  refusing  to  graduate 
that  student,  and  that,  though  he  had 
been  allowed  to  participate  in  the 
graduation  exercises,  his  right  to  a 
diploma  was  not  thereby  established. 
And,  the  student  being  an  attendant  of 
the  public  schools,  it  was  held  that  his 
only  right  of  appeal  was  to  the  county 
superintendent. 

In  Niles  v.  Orange  Training  School 
(1899)  63  N.  J.  L.  528,  42  Atl.  846, 
the  plaintiff  sought  to  enforce  by 
mandamus  a  right  to  a  diploma  certify- 
ing the  completion  with  credit  of  the 
course  of  study  in  the  defendant  train- 
ing school.  It  appeared  that  the 
school  authorities,  after  a  fair  consid- 
eration of  the  plaintiff's  proficiency, 
had  concluded  tiiat  she  was  not  en- 
titled to  the  diploma,  and  the  court 
held  that  after  such  a  conclusion  it 
would  be  absurd  to  order  a  certifica- 
tion by  the  authorities  that  the  plain- 
tiff had  completed  her  course  with 
credit. 

In  People  ex  rel.  Jones  v.  New  York 
Homoeopathic  College  &  Hospital 
(1892)  47  N.  Y.  S.  R.  S95,  20  N.  Y. 
Supp.  879,  wherein  the  relator  moved 
for  a  writ  of  mandamus  to  compel  the 
dean  and  faculty  of  the  defendant  col- 
lege to  grant  him  a  diploma,  the  court 
said:    "The  college  neither  expressly 
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nor  impliedly  agrees  to  issue  diplomas 
to  its  students,  nor  to  confer  upon 
them  the  right  to  practise  medicine, 
unless  the  student  has  first  satisfac- 
torily passed  certain  preliminary 
studies,  and  his  qualifications  have 
been  approved  by  the  faculty  and  cen- 
sors of  the  college,  and  unless  he  has 
been  recommended  by  them  to  the 
board  of  trustees  for  graduation. 
The  relator  claims  that  he  performed 
all  of  the  duties  required  of  him, 
and  passed  all  of  his  examinations, 
and  that  he  is  entitled  to  his  diploma 
under  rules  governing  the  college. 
These  rules,  in  the  nature  of  things, 
leave  it  to  certain  medical  experts 
to  determine  whether  the  exam- 
ination of  the  applicant  has  been 
satisfactorily  passed  or  not,  and  these 
gentlemen  have  decided  adversely  to 
the  claim  of  the  relator.  His  qual- 
ifications have  not  been  approved  by 
the  faculty  and  censors  of  the  college, 
and  they  have,  therefore,  declined  to 
recommend  him  to  the  trustees  for 
graduation;  and  the  college  has,  in 
consequence,  refused  to  grant  him  the 
privilege  of  practising  medicine.  This 
seems  to  be  a  complete  answer  to  the 
application.  .  .  .  Courts  may  be 
versatile,  but  they  must  be  careful  not 
to  infringe  upon  the  discretion  vested 
in  excise  boards,  colleges,  or  inferior 
tribunals,  nor  to  substitute  its  discre- 
tion for  theirs.  The  determination  by 
these  bodies  of  any  questions  within 
the  scope  of  their  jurisdictions  is,  as  it 
should  be,  as  conclusive  and  free  from 
control  upon  mandamus  as  that  exer- 
cised by  the  highest  jurisdictions  in 
the  country."  And  further,  the  court 
said:  "The  relator  charges  bad  faith 
and  ill  will  upon  the  part  of  some  of 
the  ofiicials  of  the  college,  but  these 
allegations  do  not  alter  the  underly- 
ing fundamental  principle  which  con- 
trols. The  court  cannot  re-examine 
the  relator  as  to  his  qualifications  to 
practise  medicine,  nor  go  over  the 
studies  in  which  he  is  said  to  be  defi- 
cient. If  it  attempted  to  do  so,  the 
relator's  road  would  be  easy,  for,  with 
his  experience,  imperfect  though  it 
may  be,  he  would  no  doubt  pass  a  bet- 
ter medical  examination  than  any 
court  could  be  expected  to  give  him. 


The  law  wisdy  intended -no  such  re- 
sult. It  leaves  the  subject  where  it 
belongs, — with  those  qualified  to  mas- 
ter it." 

And  in  People  ex  rel.  O'SuUivan  ▼. 
New  York  Law  School  (1893)  68  Hun, 
118,  22  N.  Y.  Supp.  663,  wherein  it  ap- 
peared that  the  defendant  college  had 
refused  to  grant  the  plaintiff  a  diplo- 
ma and  degree  because  of  his  conduct 
between  his  final  examination,  which 
he  successfully  passed,  and  the  date  of 
graduation,  the  court  held  that  the  ex- 
ercise of  such  discretion  by  the  de- 
fendant college  would  not  be  reversed, 
saying:  "The  faculties  of  education- 
al institutions  having  power  to  confer 
degrees,  and  the  teachers  of  schools 
having  the  right  to  recommend  to  the 
regents  of  the  university  students 
deemed  to  be  worthy  of  degrees,  are" 
necessarily  vested  with  a  broad  discre- 
tion as  to  the  persona  who  ahM  re- 
ceive those  honors,  or  be  recommend- 
ed for  such  distinctions ;  and  when  the 
conduct  of  a  student  has  been  such, 
between  his  final  examination  and  the 
time  of  conferring  degrees,  that  there 
is  a  fair  occasion  for  the  exorcise  of 
discretion  on  the  part  of  the  faculty, 
as  there  clearly  was  in  this  case,  it 
should  not  be  reversed  by  this  court, 
and  the  case  must  be  an  extraordinary 
one  to  justify  judicial  interference. 
Any  other  rule  would  be  subversive  of 
all  discipline  in  the  schools,  and  of 
the  educational  interests  of  the  state." 

In  Tate  v.  North  Pacific  College 
(1914)  70  Or.  160,  140  Pac.  748,  the 
plaintiff  sued  in  equity  to  compel  the 
defendant  college  to  grant  him  a 
diploma  and  degree.  He  claimed  that 
he  had  successfully  completed  the 
coupse  of  study,  and  passed  the  final 
examination,  and  that  the  faculty  of 
the  defendant  college  had  purposely 
mislaid  or  destroyed  his  final  exano- 
ination  papers,  and  had  insisted  that 
he  try  another  examination,  on  which 
latter  trial  he  alleged  that  they  had 
intentionally  given  him  such  a  low 
grade  that  he  could  not  pass.  The 
defendant  denied  the  plaintiff's  allega- 
tions as  to  its  bad  faith,  and,  since 
the  latter  had  entered  college  with 
knowledge  that  one  of  the  require- 
ments for  a  diploma  and  degree  was 


Digitized  by 


Google 


ANNO.— SCHOOLS— SIGHT  TO  DIPLOMA. 


1635 


that  his  examination  should  b«  "sat* 
isfactory  to  the  faculty,"  the  court 
held  that  the  action  of  the  faculty  in 
exercising  its  quasi  judicial  function 
would  not,  in  the  absence  of  bad  faith, 
be  reversed. 

Where  the  trustees  of  a  college  had 
the  final  powo:  of  decision  as  to 
whether  the  students  should  receive 
their  diplomas  and  degrees,  the  court 
held  that  the  action  of  the  trustees  in 
refusing  to  approve  the  recommenda- 
tion of  the  faculty  that  the  petitioner 
be  granted  a  diploma  could  not,  in  the 
absence  of  bad  faith,  be  reviewed, 
saying:  "This  was  a  matter  solely  for 
them,  unless,  perhaps,  in  a  case  of 
bad  faith,  or  so  manifest  a  violation  of 
the  principles  of  right  and  justice  as 
clearly  to  indicate  that  their  conduct 
was  not  only  wrongful,  but  perverse." 
Addy  v.  Western  Pennsylvania  Ck>Ilege 
(1902)  11  Pa.  Dist.  R.  687. 

ITnrcaaoaatale  refvaaL 

There  must  be  a  sufficient  reason  for 
withholding  a  diploma  or  other  evi- 
dence of  the  completion  of  a  course. 
It  may  not  be  refused  {arbitrarily,  nor 
under  a  rule  which  is  itself  unreason- 
able and  arbitrary.  Hamlett  v.  Reid 
(1916)  165  Ky.  613,  177  S.  W.  440; 
State  ex  rel.  Nelson  v.  Lincoln  Medical 
CktUege  (1908)  81  Neb.  588,  17  L.ILA. 
(N.S.)  980,  116  N.  W.  294,  118  N.  W. 
122;  People  ex  rel.  Cecil  v.  Bellevue 
Hospital  Medical  College  (1891)  60 
Hun,  107,  14  N.  Y.  Supp.  490,  affirmed 
in  (1891)  128  N.  Y.  621,  28  (N.  E.  253; 
State  ex  rel.  Burg  v.  Milwaukee  Med- 
ical College  (1906)  128  Wis.  7,  3 
L.R.A.(N.S.)  1115,  116  Am.  St.  Rep. 
21,  106  N.  W.  116,  8  Ann.  Cas.  407. 

In  the  reported  case  (Valentine  v. 
Independent  School  Dist.  ante,  1525) 
it  is  held  that  the  refusal  of  a  pupil 
to  wear  a  cap  and  gown  at  the  grad- 
uation exercises,  for  the  reason  that 
they  smell  of  disinfectants  and  may 
be  disease  carriers,  is  not  such  an  act 
as  will  justif]^  the  withholding  of  a 
diploma. 

In  People  ex  rel.  Cecil  v.  Bellevue 
Hospital  Medical  College  (1891)  60 
Hun,  107,  14  N.  Y.  Supp.  490,  affirmed 
in  (1891)  128  N.  Y.  621,  28  N.  E.  253, 
it  appeared  that  the  plaintiff  entered 
the  defendant  college  for  the  purpose 


of  taking  the  regular  course  of  study 
in  that  institution,  and  procuring  the 
degree  of  doctor  of  medicine.  At  the 
end  of  the  course,  and  having  fulfilled 
all  the  conditions  entitling  him  to  pre- 
sent himself  for  final  examination,  he 
was  informed  by  the  secretary  of  the 
faculty  that  he  would  not  be  allowed 
to.  present  himself  for  final  examina- 
tions, nor  would  the  corporation  grant 
him  the  degree  of  doctor  of  medicine. 
On  an  application  for  a  writ  of  man- 
damus to  compel  the  defendant  to 
permit  the  plaintiff  to  be  examined, 
and,  if  qualified,  to  give  him  the  de- 
gree of  doctor  of  medicine,  the  defend- 
ant maintained  that  it  had  the  right 
arbitrarily  to  refuse  the  plaintiff  his 
examination  and  degree.  The  court, 
holding  that  the  plaintiff  was  entitled 
to  the  writ,  said:  "The  circulars  of 
the  respondent  indicate  the  terms  up- 
on .which  students  will  be  received, 
and  the  rights  which  they  are  to  ac- 
quire by  reason  of  their  compliance 
with  the  rules  and  regulations  of  the 
college,  in  respect  to  qualifications, 
conduct,  etc.  When  a  student  matric- 
ulates under  such  circumstances,  it  is 
a  contract  between  the  college  and 
himself  that,  if  he  complies  with  the 
terms  therein  prescribed,  he  shall  have 
the  degree,  which  is  the  end  to  be  ob- 
tained. This  corporation  cannot  take 
the  money  of  a  student,  allow  him  to 
remain  and  waste  his  time  (because 
it  would  be  a  waste  of  time  if  he  can- 
not get  a  degree),  and  then  arbitrarily 
refuse,  when  he  has  completed  his 
term  of  study,  to  confer  upon  him 
that  which  they  have  promised,  name- 
ly, the  degree  Of  doctor  of  medicine 
which  authorizes  him  to  practise  that 
so-called  science.  It  may  be  true  that 
this  court  will  not  review  the  discre- 
tion of  the  corporation  in  the  refusal, 
for  any  reason  or  cause,  to  permit  a 
student  to  be  examined  and  receive  a 
degree;  but  where  there  is  an  absolute 
and  arbitrary  refusal,  there  is  no  ex- 
ercise of  discretion." 

In  Hamlett  v.  Reid  (1916)  165  Ky. 
613,  177  S.  W.  440,  it  appeared  that 
the  state  superintendent  of  schools 
had  refused  to  sign  a  diploma  earned 
by  and  granted  to  a  student  in  a  nor- 
mal institute.    His  refusal  to  sign  de- 
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prived  her  of  a  proper  diploma,  and 
the  court,  affirming  the  allowance  of 
a  writ  of  mandamus  compelling  the 
superintendent  to  sign,  said :  "His  re^ 
fusal  to  sign  it  .  .  .  deprives  hei* 
of  a  certificate  in  regular  form,  and 
clouds  her  right  to  teach.  After  much 
labor  and  application  she  gained  the 
prize,  and  she  is  entitled  to  have  its 
verity  certified  by  the  state's  officers, 
whose  duty  it  is  to  award  it  to  her. 
The  diploma  in  regular  form  has  sen- 
timental and  other  values  for  her  far 
in  excess  of  any  monetary  returns 
which  school-teaching  may  bring." 

In  State  ex  rel.  Burg  v.  Milwaukee 
Medical  College  (1906)  128  Wis.  7,  3 
L.R.A.(N.S.)  1115,  116  Am.  St.  Rep. 
21, 106  N.  W.  116,  8  Ann.  Gas.  407,  the 
plaintiff  claimed  that  he  had  con- 
tracted with  the  defendant  college  for 
a  course  in  its  dental  department,  and 
that  he  had  completed  the  prescribed 
course  and  paid  the  required  fees,  so 
that  under  the  terms  of  his  contract 
he  was  entitled  to  a  diploma  which  the 
defendant  refused  to  deliver.  The 
court  herein  held  that  the  case  made 
was  clearly  one  of  breach  of  contract 
but  the  plaintiff  had  petitioned  for  a 
writ  of  mandamus,  which  relief  could 
not  be  given. 

Where,  on  the  completion  of  a 
course  of  study  in  the  defendant  col- 
lege, the  dean  thereof  passed  on  the 
relator's  qualifications  for  graduation 
and  found  that  she  was  entitled  to 
graduate,  and  so  recommended  to  the 
board  of  directors,  and  it  appeared 
that  the  latter  body  was  biased  and 
prejudiced   against   the   relator,  the 


court  held  that  the  arbitrary  act  of 
the  directors  in  refusing  the  diploma 
to  which  the  relator  was  entitled  was 
sufficient  ground  for  the  granting  of 
a  writ  of  itaandamus  to  compel  the 
directors  to  discharge  their  duty. 
State  ex  rel.  Nelson  v.  Lincoln  Medical 
College  (1908)  81  Neb.  538,  17  L.R.A. 
(N.S.)  930,  116  N.  W.  294,  118  N.  W. 
122. 

In  People  ex  rel.  O'SuUivan  v.  New 
York  Law  School  (1893)  68  Hun,  118, 
22  N.  Y.  Supp.  663,  the  court  held  that 
notwithstanding  the  right  of  the  facul- 
ty of  the  defendant  college  to  refuse 
a  diploma  and  degree  to  a  student,  be- 
cause of  his  conduct  between  the  time 
of  final  examination  and  the  date  of 
graduation,  he  was  entitled  to  a  cer- 
tificate of  attendance,  and  evidence 
that  he  had  passed  a  satisfactory  ex- 
amination. 

In  Steinhauer  v.  Aiicias  (19(&)  18 
Colo.  App.  49,  69  Pac.  1075,  the  plain- 
tiff petitioned  for  a  writ  of  mandamus 
to  compel  the  board  of  trustees  of  the 
Colorado  School  of  Mines  to  issue  to 
him  a  diploma,  evidencing  the  degree 
of  mining  engineer  to  which  he 
claimed  to  he  entitled.  He  alleged 
that  the  faculty  were  inimical  to  him 
and  had  wrongfully  reported  to  the 
trustees  that  he  was  not  entitled  to 
graduate.  The  court  said  tliat  "if  the 
faculty  wrongfully  deprived  him  of  an 
advantage  to  which  he  was  entitled, 
possibly  he  had  a  remedy;  bat  thdr 
conduct,  whether  wrongful  or  not, 
gave  him  no  right  of  action  against 
the  trustees."  K.  B.  B. 
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ARIZONA  COPPER  COMPANY,  Limited,  Plff.  in  Err., 

V. 

JOSEPH  B.  HAMMER.    (No.  20.) 


SAME 

V. 

RICHARD  BRAY.     (No.  21.) 


RAY  CONSOLIDATED  COPPER  COMPANY,  Plff.  in  Err., 

V. 

DAN  VEAZEY.     (No.  28B.) 


INSPIRATION  CONSOLIDATED  COPPER  COMPANY,  PW.  in  Err., 

V. 

CEFERINO  MENDEZ.     (No.  832.) 


SUPERIOR  &  PITTSBURG  COPPER  COMPANY,  Plff.  in  Err., 

•  ▼. 
FRANK  TOMICH,  Sometimes  Known  as  Frank  Thomas.     (No.  834.) 

United  SUites  Supreme  Court— June  9,  1919. 

(ArlMita  Employers'  Lisbility  Cases,  260  U.  S.  400,  63  L.  ed.  1068,  89  Sup.  Ot. 

Rsp.  568.) 

Cmstitutional  law  —  employers*  liability  —  employee's  choice  of  remedies. 

1.  Employers  are  not  deprived  of  property  without  dne  process  of  law 
nor  denied  the  equal  protection  of  the  laws  merely  because,  under  the  laws 
of  the  state,  an  employee  injured  in  the  course  of  his  employment  has  open 
to  him  three  avenues  of  redress,  any  one  of  which  he  nuqr  pursue  accord- 
ins:  to  the  facts  of  the  case;  viz.:  (1)  The  common4aw  liability  relieved 
of  the  fellow-^servant  defense,  and  in  which  the  defenses  of  contributory 
negligence  and  assumption  of  risk  are  questions  io  be  left  to  the  jury;  (2) 
the  Employers'  Liability  Law,  whiqh  applies  to  hazardous  occupations, 
where  the  injury  or  death  is  not  caused  by  his  own  neglig^ice ;.  (3)  the 
Compabony  Compensation  Law,  applicable  to  especially  dangerous  occu- 
pations, by  which  he  may  recover  compensation  without  fault  upon  the 
part  of  the  employer.  i 

[See  note  on  this  qtiestion  beginning  on  page  1562.] 

Courts  —  review  of  acts  of  legislative  the  assumption,  respectiviriy,  by  em- 
department.  pl<^er  and  employee,  of  the  risk  of  em- 

2.  The  states  are  left  with  a  wide  ployment  and  the  consequences  to  flow 
rang-e  of  legislative  discretion,  not-  therefrom,  were  not,  by  United  States 
withstanding  the  provisions  of  the  14th  Const.,  14th  Amendment,  placed  beyond 
Amendment  to  the  Federal  Constitu-  the  reach  of  the  state's  power  to  alter 
tion,  and  their  conclusions  respecting  them  as  rules  of  future  conduct  and 
the  wisdom  of  their  legislative  acts  are  tests  of  responsibility  through  legisla- 
not  reviewable  by  the  courts.  tion  designed  to  promote  the  general 

[See  7  R.  C.  L.  1049.]  welfare,  so  long  as  it  does  not  interfere 

Constitutional  law  —  due  process  —  arbitrarily  and  unreasonably,   and  in 

equal  protection  —  police  power  —  defiance  of  natural  justice,  with  the 

employers'  liability.  right  of  employers  and  employees  to 

3.  The  common-law  rules  governing  agree   between   themselves   respecting 


6  A.L.R.— 97. 
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the  terms  and  conditions  of  employ- 
ment. 

[See  1^  B.  G.  L.  88S.] 
—  emplc^ers'  liability  —  absence  of 

fault. 

4.  Neither  due  process  of  law  nor  the 
equal  •protection  of  the  laws  ia  denied 
by  an  Employers'  Liability  Act,  which 
imposes  upon  employers,  in  respect  of 
certain  specified  haz^irdl^i^  epiploy- 
ments,  without  regard  to  the  question 
of  their  f^ult  or  tb^t  of  ^oy  per^OP  for 
whose  conduct  they  are  responsible,  a 
liability  in  compensatory  damages,  ex- 
cluding all  such  as  are  ma^ul^^ve  or 
punitive,  to  be  awarded  in  a  judicial 
proceeding  according  to  the  9rdinary 
pvoeess  of  law,  for  aociaental  personiu 
injury  or  death  of  an  onployee  aris- 
ing out  of  and  in  thA  eo^rse  ol  the  em- 
ployment, and  due  to  its'  inherent  con- 
ditions, in  cases  w]m79  sji^fb  iop'ui^  o^ 


death  shall  not  have  been  caused  by 
the  employee's  own  negligence,  and  de- 
c<arep  loi^  all  oontrai^  %vA  regulations 
exempting  the  employer  from  such  lia- 
biUty. 

TSee  18  R.  C.  L.  833.] 
Statutes  —  who  may  assail  validity  — 

employers'  liability. 

5.  Employers  in  hazardous  industries 
may  n^t  raise  the  question  whether  a 
state  Ehnployers'  Liability  Act,  confined 
m)  its  face  to  certain  industries  denomi- 
nated haaaixlous.  is  wuMnsUtatfonal,  if 
it  be  extended  by  construction  to  non- 
ha^ardpuai  occupations. 
—  constniction  favorinc  eonstitntion- 


Phe  Federal  Supreme  Ceurt  will 
not  assume  in  advance  that  a  state 
CfOii^rt  will  so  construe  a  state  Employ- 
ers* Liabili^  Act  as  to  render  it  db- 
noinoujs  to  th.e  F^^nd  Q9^B:^^^n. 


(Chief  Justice  White,  Mr.  Justice  Mcl^nna,  Mr.  Justice  Van  Devanter,  and  Mr. 

f^^iae  McReynolds  dissent) 


Three  writs  of  error  to  the  District  Court  of  the  United  States  for  the 
Oifi^riet  of  Arizona  to  rewew  judgments  in  favor  of  piaiai^  in  ««tiAii8 
brought  under  the  state  Employers'  Liiability  Law  to  recover  damages  for 
personal  injuries  allesred  to  have  been  sustained  while  in  defendant's  em- 
ploy.  Afftnned. 

"Two  WRITS  ©f  error  to  the  Supreme  Court  of  the  state  of  Arizona  to 
review  judgments  which  affirmed  judgments  respectively  of  the  Superior 
Court  for  Cochise  County  (Lockwood,  J.)  and  of  the  Superior  Court  for 
Gila  County  (Shute,  J.)  in  favor  of  plaintiffs  in  actions  brought  under 
the  state  Emplojrers'  Liability  Law,  to  recover  damages  for  personal  in- 
juries alleged  to  have  Jieen  sustained  while  in  the  defendant's  ooiploy. 
Affif'mcd. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ernest  W.  Lewis  and  John  In  reaching  the  condasimi  that 
A.  Garver,  for  plaintiff  in  error  in  Nos.  Worionen's  Compensation  Ai^s  were  a 
SQandai: 

Various  phases  of  workmen's  com- 
pensation legislation  have  be^n  consid- 
ered, and  the  grounds  on  which  it  may 
be  sustajmd  have  recently  beea  enun- 
ciated by  this  court  in  oa^os  arising 
under  the  laws  of  New  York,  Iowa,  and 
Washiagton. 

New  York  C.  R.  Co.  v.  White,  243  U. 
S.  188,  61  L.  ed.  667,  L.RJ^.1917D,  1, 
37  Sup.  Ct  Rep.  247,  Ann.  Cas.  1917D, 
629,  13  N.  C.  C.  A.  943;  Hawkins  v. 
Bleakly,  243  U.  S.  210,  61  L.  ed.  678, 
37  Sup.  Ct.  Rep.  265,  Ann.  Cas.  1917D, 
637,  13  N.  C.  C.  A.  959;  Mountain  Tim- 
ber Co.  V.  Washington,  243  U.  S.  219, 
61  L.  ed.  685,  37  Sup.  Ct.  Rep.  260,  Ann. 
Cas.  1917D,  642,  13  N.  C.  C.  A.  927. 


valid  cg^eiQcisa  of  legislative  povfr.  this 
court  was  influenced  by  two  ctvisidera- 
tions:  one,  involving  a  legal  principle 
that,  in  taking  away  the  common-law 
defenses,  or  some  of  them,  from  the 
employer,  the  legislature  had  substi- 
tuted a  substantial  equivaiwi  in  limit- 
ing the  liability  of  the  empk>yer  ac- 
cording to  a  prescribed  and  reasonable 
adieduleb  which  would  probably  not  be 
any  more  onerous  upon  him  tl)an  his 
pommon-law  liability;  and  the  other, 
involving  social  and  economic  oonaid- 
erations,  that  the  legislation  was  a 
valid  exercise  of  the  police  power  in 
promoting  the  general  welfare. 

New  York  C.  B.  Co.  v.  White,  243  U. 
S.  188,  203,  61  L.  ed.  667,  676.  L.R.A. 
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1»17D,  1,  87  Sup.  Gt  I^p.  247,  Ai»n. 
Gas.  1917D,  ^9,  13  N.  C.  C.  A.  943; 
Mountain  Timber  Co.  v.  Washington, 
248  U.  6.  219,  Jt34,  61  L.  ed.  6SS,  694. 
S7  Sup.  Ct  RpR.  260,  Anq.  Ca«.  1917Q, 
642.  13  N.  C.  C.  A.  £t27. 

lir.  W.  C.  McFarwnd  al^o  for  plain* 
tiff  in  error. 

Messrs.  Vxatk  E.  Carl^y  and  L. 
KiMtnt^  for  defendant  in  errQr: 

The  Arizona  SnmiQytra'  Uabili^ 
Ltw  is  cqnstitqtleaaV 

Mew  York  C  E.  Co.  v.  White,  243  U. 
S.  188,  L.R.A.1917D,  1,  61  L.  ed.  667, 
39  Sjjipu  Ct.  Rep.  247,  Ann.  Ca#.  1917D, 
629,  13  N.  C.  C.  A-  943:  Ha^kiqs  v. 
Blealdy,  £43  U.  S.  21Q,  ^l  L.  ed.  6J8> 
37  Sup.  Ct.  Rep.  255,  Ann.  Cm.  1917D, 
687. 18  M.  C.  C.  A.  9»;  Mumntftip  Tim- 
bar  Co.  t.  Washiwttw,  243  U.  S.  219. 
61 L.  ed.  686,  37  Sun.  Gt  Rep.  260,  AnO' 
GsM-  1017D.  642,  13  N.  C.  C.  A.  927; 
BrijB  B.  Co.  V.  Williams.  223  U.  S.  63% 
CM,  SS  L.  ed.  11&5,  tXid.  §1  luJB.A. 
(M.B.)  1097.  34  Sup.  Ct.  Rep.  761; 
lidden  v.  Hardy,  169  U.  S.  866,  42  L. 
ed.  780,  18  fiup.  Ct  Rep.  883;  Nogrtbr 
waBtera  Laundry  v.  Des  Moinw,  239  11. 
3.  486,  60  L.  ed.  396.  36  8ap.  Ct.  Hep. 
206;  Angle  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  181  U.  S.  1,  38  L.  ed.  85,  14  Sop. 
Gt  Rep.  240;  Sow  v.  Beidelroan,  126 
U.  a.  680.  31  L.  ed.  841,  2  Inters.  Con. 
R^.  56,  8  Sup.  Ot.  Rep.  1028;  Qiicago, 
B.  &  Q.  R.  Go.  V.  McGuire,  219  U.  B. 
569.  570,  66  L.  ed.  339,  340,  31  Sup. 
Ct  Rep.  260;  Texas  &  N.  0.  B.  Co.  ▼. 
Miller,  221  U.  S.  413,  416,  66  L.  ed. 
796,  796,  31  Sup.  Ct  Rep.  534;  Mi|>- 
sonri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
206,  82  L.  ed.  107,  8  Sup.  Ct  Rep.  1161 ; 
Minneapolia  &  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S;  29,  82  L.  ed.  686,  9 
Sup.  Ct  Ri^.  207;  State  t.  Schlenker, 
112  Iowa,  642,  51  L.R.A.  347,  84  Am. 
St  Rep.  860,  84  N.  W.  698;  Barbier  ▼. 
ConnoUy,  113  U.  6.  61,  28  L.  ed.  924, 
6  Sop.  Ct  Rep.  367;  Jones  v.  Brim, 
166  U.  S.  180,  41  L.  ed.  677,  17  Sup. 
Gt.  Riq>.  282,  1  Am.  Neg.  Rep.  647; 
Cunnius  y.  Reading  School  Diet.  198 
U.  &  469,  ^  L.  ed.  1130,  26  Sup.  Ct 
Rep.  721, 3  Ann.  Gas.  1121 ;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  56  L. 
cd.  112,  32  L£.A.(N.S.)  1062,  31  Sup. 
Ct  Rep.  186,  Ann.  Gas.  1912A,  487; 
Hurtado  v.  California,  110  U.  S.  680, 
28  L.  ed.  237,  4  Sup.  Ct  Rep.  Ill,  292; 
Pat^csoB  V.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct.  Rep.  821; 
Billings  V.  lUinois,  188  U.  S.  97,  102, 
47  L.  ed.  400,  403,  23  Sup.  Ct  Rep. 
272;  Clark  v.  Kansas  City,  176  U.  S. 
114,  44  L.  ed.  392,  20  Sup.  Ct  Rep.  284; 


CO.  V.  HAMMER.  1639 

4«0,  ti  L.  ed.  iOC8,  it  Sup.  Ot.  Rep.  US.)     ' 

Mobile  Gqunty  v.  Kimball,  102  U.  S. 
691,  26  }i.  ed.  238;  Jeffrey  Mfg.  Ca  v. 
Blagg,  235  U.  ^.  577,  59  L.  ed.  368, 
36  Sup.  Ct  R^.  167,  i  N:  C.  C  A.  57jD; 
Ejai^terliqg  Lufftber  Go.  v.  Fierce,  235  t|..' 
S.  8^2,  69  L.  ed.  281,  35  ^up.  Ct.  Bep. 
133;  Chicago,  1.  &  L.  Rl  Co.  v.  Hacliett, 
228  U.  sTsie^,  57  ^i.  ed-  9P7,  33  Sup.. 
Ct.  I^p.  5^81;  Munn  v.  lUinpis,  94  U. 
S.  123, 126,  $4JL  ef  88,  ^;  JTew  York 
V.  ¥ik  H^et  m  9  L.  ei  m: 


Gooley.  Const  tiffi.  $Qi  ed.  192,  1S7, 


Gt  $ep.  621,  623,  52A,  529;  6  Enc. 
U.  S-  ^«9-  Pj^  J^ev.  6%  n<4e  86;  Sea- 
hQfffi  Air  tifig  R.  C?.  y.  Lorick,^. 
tJ.  S.  672,  eri.  ed7907,  37  Sup.  iSf. 
Rep.  44Qi.Ta]rlor,  %ift  prog^  oi_l.aw. 


fl^ingtqn  St5r_1Ijp.  j:^^^^ 


FuUmC  3Q5  y.  il.  (iO,  7i 


V. 


GeroMW  AU»a»ee  Im*  Cp.  y.  tew*  J 
U.  87889,  4W.  WL.  ed.  10n,™fl.  . 
LJR.A.}91^,  1189L  34  Sup.  Ct.  Bep- 
912;  Louisville  &  N.  R.  Co.  v.  Meltpn, 
2)8  U.  3.  52-57,  54  L.  ed.  927-929,1? 
L.R.A.(N.S.)  84»  80  3uB.  Ct  R.ep-  ^7^: 
Western  Indemnity  Co.  v.  Pillsbui^, 
170  GaL  686,  161  P^.  4Q2,  10  N.  C.  C. 
A.  1 ;  Infpiration  Consol.  Copper  Go.  ▼. 
Mendez,  19  Aris.  166.  166  Pac.  282, 
1183;  St  Lquis  &  S.  F.  B.  Co^  v. 
Mathews,  165  tJ.  S.  1,  22,  41  L.  ed.  611, 
619,  17  Sup.  Ct  Bep.  243;  La^^n  vi 
Steele,  162  U.  S.  13^38  L.  ed.  385,  14 
Sup.  Ct  Rep.  499;  Cl^icago,  M.  &  St 
F.  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
33  L.  ed.  970!,  8  Inters.  Com.  Rep.  209, 
10  Sup.  Gt  Bep.  462,  702. 

Under  the  Ariz<^ia  law,  as  und^r  the 
Federal  Safety  Aw^VKe  Act,  the  em- 
ployer is  requiredto  pay  such  amount 
as  vfiji  compensate  for  ^e  injury  sus- 
tained, and  nothing  more;  and  that 
amoui|t  must  be  Moyea  by  tbe  well- 
estaUished  rules  of  eyidence. 

Sweet  V.  Chicago  A  N.  W.  B.  Go.  157 
Wis.  400,  147  N.  W.  1064;  Devine  v. 
Chicago^  R.  I.  &  P.  B.  Co.  266  lU.  248, 
107  N.  E.  695,  Ann.  Gas.  1916B,  481. 

Mr.  Frank  Q.  Hereford  also  for  de- 
fendant in  error. 

Messrs.  William  B.  Kiii|b  Alex  Brit- 
ton,  Evans  Browne^  and  F.  W.  Clem- 
ents, for  plaintiff  in  error  in  No.  232: 

The  Employers'  Inability  Act  of  Ari- 
zona is  purely  in  the  natu^re  of  a  com- 
pensation act,  witb  tke  fimount  of  such 
compensation  entirely  unlimited- 
.    Myhra  v.  Chicago,  M.  &  P.  S.  B.  Co. 
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62  Wash.  1,  112  Pac.  939;  James  Mc- 
Neil &  Bro.  Co.  V.  Crucible  Steel  Co. 
207  Pa.  493,  56  Atl.  1071. 

If  the  new  right  of  action,  given  un- 
Vier  the  provisions  of  the  Employers' 
Liability  Law,  arises  when  there  occurs 
an  Accidental  injury,  in  which  neither 
the  emiHoyee  nor  the  employer  may  be 
to  blame,  the  liability  should  be  meas- 
ured and  ascertained  according  to  rules 
adopted  by  approved  compensation 
acta;  otherwise  such  liability  cannot 
conform  to  due  process  of  law,  or  such 
liability  act  cannot  afford  due  protec- 
tion of  the  laws. 

New  York  C.  R.  Co.  v.  White,  243  U. 
8.  188,  61  L.  ed.  667,  L.RJ^.1917D,  1, 
87  Sup.  Ct  Rep.  247,  Ann.  Cas.  1917D, 
629,  18  N.  C.  C.  A.  943. 

Mr.  Edward  W.  Rice,  amicus  curias. 

No  brief  filed  for  defendant  in  error. 

Messrs.  Edward  W.  Rice  and  Harvey 
M.  Friend,  for  plaintiff  in  error  in  No. 
882: 

The  Employers'  Liability  Law  is  de- 
void of  all  of  the  features  that  charac- 
terize measures  which  seek  to  attain 
social  justice  by  regulating  In  the  in- 
terest of  the  public  the  private  relation 
of  master  and  servant  out  of  which  loss 
from  industrial  accidents  is  bound  to 
arise. 

Consolidated  Arizona  Smelting  Co.  v. 
Ujack,  15  Ariz.  S84,  139  Pac.  466,  6  N. 
0.  G.  A.  742;  Inspiration  Consol.  Cop- 
per Co.  V.  Mendez,  19  Ariz.  166,  166 
Pac.  281,  1183;  Arizona  Copper  Co.  v. 
Burciaga,  —  Ariz.  — ,  177  Pac.  29 ;  Su- 
perior &  P.  Copper  Co.  v.  Tomich,  19 
Ariz.  182, 166  Pac.  1104, 1186;  Calumet 
&  A.  Min.  Co.  V.  Chambers,  —  Ariz.  — ^ 
176  Pac.  842;  Superior  &  P.  Copper  Co. 
V.  Davidovitch,  19  Ariz.  402,  171  Pac. 
127,  16  N.  C.  C.  A.  801;  Passenger 
Cases,  7  How.  283,  468,  12  L.  ed.  702, 
776. 

The  fabric  of  free  government  rests 
upon  the  inviolability  of  private  right, 
libe  preservation  of  individual  liberty 
and  the  protection  of  private  property 
and  of  the  right  of  private  contract  are 
essential  to  all  free  government. 

Fletcher  v.  Peck,  6  Craneh,  139,  8  L. 
ed.  178;  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  237,  41  L.  ed.  979, 
985,  17  Sup.  Ct.  Rep.  681 ;  Citizens  Sav. 
&  L.  Asso.  V.  Topeka,  20  Wall.  663,  665, 
22  L.  ed.  455,  461;  Holden  v.  Hardy, 
169  U.  S.  366,  889,  42  L.  ed.  780,  790, 
18  Sup.  Ct.  Rep.  383;  New  York  C.  R. 
Co.  v.  White,  243  U.  S.  188,  61  L.  ed. 
66T,  L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247,  Ann.  Cas.  1917D,  629,  13  N.  C.  C. 
A.  948. 


From  tiie  fact  that  private  right 
must  be  subordinated  to  the  public 
welfare,  it  does  not  follow  that  in  those 
cases  where  the  public  welfare  does  not 
require  the  surrender  of  private  right, 
the  legislature,  merely  as  between  in- 
dividuals, may  make  arbitrary  distribu- 
tion of  private  losses. 

Lochner  v.  New  York,  W8  U.  S.  46, 
66,  49  Li  ed.  937,  941,  26  Sup.  Ct.  Rep. 
589,  8  Ann.  Cas.  1183. 

In  the  case  of  a  mere  labor  law  the 
slightest  exaction  would  be  beyond  the 
legislative  power. 

Mountain  Timber  Co.  v.  Washington, 
243  U.  S.  219,  61  L.  ed.  685,  37  Sup.  Ct. 
Rep.  260,  Ann.  Caa.  1917D,  642,  IS  N. 
C.  C.  A.  927. 

Nothing  inherent  in  free  government 
or  natural  justice  requires  that  one 
charged  with  negligence  should  be  al- 
lowed to  urge  the  defenses  of  assump- 
tion of  risk,  contributory  negligence,  or 
fellow  servant,  or  that  the  conception 
of  duties,  the  breach  of  which  consti- 
tutes negligence,  should  not  devdop 
with  the  unfolding  industrial  life  of 
the  people.  Therefore  these  defenses 
may  be  modified  or  entirely  abrogated, 
and  new  duties  may  be  created. 

New  York  C.  R.  Co.  v.  White,  243  U. 
S.  188.  198,  61  L.  ed.  667,  672,  LJLA. 
1917D,  1,  87  Sup.  Ct.  Rep.  247.  Ann. 
Cas.  1917D,  629,  18  N.  C.  C.  A.  943; 
Second  Employers'  Liabili^  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  228  U.  S.  1,  51,  56  L.  ed.  327,  346, 
38  L.R.A.(N.S.}  44,  82  Sup.  Ct  Rep. 
169,  1  N.  C.  G.  A.  876;  Munn  v.  lUi- 
nois,  94  U.  S.  113,  134,  24  L.  ed.  77,  87. 

If  the  right  to  defraid  cannot  be 
taken  away  indirectly  by  a  conclusive 
presumption  of  negligence  (Mobile,  J. 
&  K.  C.  R.  Co.  v.  Turnipseed,  219  U.  S. 
35,  43,  55  L.  ed.  78,  80,  32  L.RJV.(NJ3.) 
226,  1  Sup.  Ct  Rep.  136,  Ann.  Cas. 
1912A,  463,  2  N.  C.  C.  A.  243),  it  can- 
not be  taken  away  directly  by  a  de- 
parture from  the  principle  of  negli- 
gence as  the  basis  of  individual  lia- 
bility for  injury. 

Middleton  v.  Texas  Power  &  Light 
Co.  108  Tex.  96,  185  S.  W.  669,  11  N. 
C.  C.  A.  873. 

If  a  law  like  this  can  be  sustained 
as  fair  and  reasonable,  and  as  i4)pro- 
priate  and  necessary  to  protect  the  pub- 
lic interest,  it  would  be  diflkult  to  con- 
ceive of  lengths  to  which  the  legisla- 
ture could  not  go. 

Lawton  v.  Steele,  152  U.  S.  188,  187, 
88  L.  ed.  886,  388,  14  Sup.  Ct  Rep. 
499;  Mountain  Timber  Co.  v.  Washing- 
ton, 243  U.  S.  219,  288,  61  L.  ed.  685, 
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696,  37  Sup.  Ct.  Rep.  260,  Ann.  Cas. 
1917D,  642,  13  N.  C.  C.  A.  927;  New 
York  C.  R.  Co.  v.  White,  243  U.  S.  188, 
207.  61  L.  ed.  667,  676,  L.R.A.1917D, 
1,  37  Sup.  Ct.  R^.  247,  Ann.  Cas. 
1917D,  629,  IS  N.  C.  C.  A.  943;  Loch- 
ner  t.  New  York,  198  U.  S.  46,  67,  49 
L.  ed.  937,  941,  26  Sup.  Ct.  Rep.  639. 
8  Ann.  Cas.  1183;  Hawkins  v.  Bleakly, 
.243  U.  S.  210,  61  L.  ed.  678,  37  Sup. 
Ct.  Rep.  255,  Ann.  Cae.  1917D,  637,  13 
N.  C.  C.  A.  959;  New  York  C.  R,  Co. 
V.  Winfield,  244  U.  S.  147,  61  L.  ed. 
1045,  L.R.A.1918C,  439,  87  Sup.  Ct. 
Bep.  546,  Ann.  Cas.  1917D.  1189,  14  N. 
C.  C.  A.  680. 

Mesara.  Graham  Foster,  Hagh  BL 
Foster,  and  George  F.  Scnner,  for  de- 
fendant in  error: 

A  person  may  be  liable  in  damages 
without  any  fault  upon  his  part. 

New  York  C.  R.  Co.  v.  White,  248  U. 
a  188,  61  L.  ed.  667,  L.RJL1917D,  1, 
37  Sup.  Ct  Rep.  247,  Ann.  Cas.  1917D. 
629,  18  N.  C.  C.  A.  943;  Sherlock  v. 
Ailing,  93  U.  S.  99,  28  L.  ed.  819;  Mis- 
souri P.  R.  Co.  V.  Castle,  224  U.  S. 
641,  66  L.  ed.  875,  82  Sup.  Ct.  Rep. 
606;  St  Louis  &  S.  F.  R.  Co.  v. 
■  Mathews,  166  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243;  Chicago,  R.  L  &  P. 
R.  Co.  ▼.  Zernecke,  188  U.  S.  682.  46 
L.  ed.  339,  22  Sup.  Ct.  Rep.  229;  Jen- 
sen V.  Southern  P.  Co.  216  N.  Y.  614, 
L.R.A.1916A.  403.  109  N.  E.  600,  Ann. 
Cas.  1916B,  276,  9  N.  C.  C.  A.  286; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  66  L.  ed.  112,  82  L.R.A.(N.S.) 
1062,  31  Sup.  Ct  Rep.  186,  Ann.  Cas. 
1912A,  487;  Chicago  v.  Sturges,  222  U. 
S.  813,  56  L.  ed.  216,  32  Sup.  Gt  R«|k 
92,  Ann.  Cas.  1913B,  1349;  McLean  ▼. 
Arkansas.  211  U.  S.  550.  53  L.  ed.  821, 
29  Sup.  Ct.  Rep.  206;  Louisville  &  N. 
R.  Co.  V.  Melton,  218  U.  S.  86,  54  L.  ed. 
921,  47  L.R.A.(N.S.)  84,  30  Sup.  Ct 
Rep.  676;  Atlantic  Coast  Line  R.  Co. 
V.  Riverside  Mills,  219  U.  S.  186.  56  L. 
ed.  167,  31  L.R.A.<N.S.)  7,  31  Sup.  Ct 
Rep.  164;  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York.  N.  H.  4 
H.  R.  Co.)  223  U.  S.  1,  66  L.  ed.  327, 
88  L.R.A.(N.S.)  44,  32  Sup.  a.  Rep. 
169,  1  N.  C.  C.  A.  875. 

The  fact  that  the  Empk>yers'  Liabil- 
ity Act  provides  for  interest  upon  the 
judgment  in  the  event  that  an  app^  is 
taken  does  not  violate  any  of  the  pro- 
visions of  the  United  States  Constitu- 
tion or  the  Amendments  thereto. 

United  Cent.  L.  Ins.  Co.  v.  Chowning, 
86  Tex.  654,  24  L.R.A.  504,  26  S.  W. 
982;  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct 
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Rep.  1161 ;  Pembin*  Gonsol.  Silver  Min, 
&  Mill  Co.  V.  Pennsylvania,  126  U.  S. 
181,  81  L.  ed.  650,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct  Rep.  787;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  853,  35  L.  ed. 
1089,  8  Inters.  Com.  Rep.  810,  12  Sup. 
Ct  Rep.  260;  Charlotte,  C.  &  A.  R.  Co. 
V.  Gibbes.  142  U.  S.  891.  36  L.  ed.  1068, 
12  Sup.  Ct  Rep.  266;  New  York  ex 
rel.  New  York  Electric  Lines  Co.  v. 
Squire,  146  U.  S.  176,  36  L.  ed.  666, 
12  Sup.  Ct  Rep.  880;  Supreme  Ruling, 
F.  M.  C.  ▼.  Snyder,  227  U.  S.  497,  57 
L.  ed.  611,  83  Sup.  Ct.  Rep.  292;  Alli- 
ance Co-op.  Ins.  Co.  T.  Corbett,  69  Kan. 
664,  77  Pac.  108;  Atchison,  T.  &  S.  F. 
R.  Go.  ▼.  Matthews,  174  U.  S.  96,  43  L. 
ed.  909,  19  Sup.  Ct  Rep.  609;  Fidelity 
Mut  Life  Abso.  v.  Mettler,  186  U.  S. 
808,  46  L.  ed.  922,  22  Sup.  Ct.  Rep. 
662;  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U. 
S.  836.  47  L.  ed.  204.  28  Sup.  Ct  Rep. 
126;  Fanners'  &  M.  Ins.  Co.  v.  Dobney, 
189  U.  S.  801,  47  L.  ed.  821,  28  Sop. 
Ct  R^  665;  Seaboard  Air  Line  R.  Co. 
▼.  Seegers,  207  U.  S.  78,  62  L.  ed.  108, 
28  Sup.  Ct  Rep.  28 ;  Yazoo  *  M.  Vailey 
R.  Co.  V.  Jackson  Vinegar  Ca  226  U. 
S.  217,  67  I*  ed.  198,  88  Sup.  Ct  Bep. 
40. 

The  option  giwn  the  eaoaployee  of  ac- 
cepting compensation  nnder  the  Work- 
men's Compensation  Act  or  recovering 
under  the  Employers'  Liability  Act 
does  not  affect  tiie  constitutionality  of 
the  latter  act 

New  York  G.  R.  Ca  v.  Whit^  848 
U.  S.  188,  61  L.  ed.  667,  L.RJ^.1917D. 
1.  37  Sup.  Gt  Rep.  247,  Ann.  Oas. 
1917D,  629,  13  N.  C.  G.  A.  943;  Cuor 
xihigham  v.  Northwestern  Inprov.  Co. 
44  Mont.  180. 119  Pac.  664. 

Mr.  Cleon  T.  Knapp,  for  plaintiff  in 
error  in  No.  884:  , 

The  law  imposes  an  unlimited  liabil- 
ity on  the  employer,  irrespective  of 
fault  or  negligence. 

Inspiration  ConsoL  Copper  Go.  v. 
Mendea,  19  Ariz.  166,  166  Pac.  278v 
1188;  Superior  A  P.  Copper  Go.  v.  Tqnw 
ich,  19  Ariz.  182,  165  Pae.  1101,  1186. 

If  there  is.  any  justification  for  the 
enactment  of  such  a  law,  it  most  be 
found  in  the  exercise  of  police  power. 
The  extent  to  which  the  power  may.  be 
exercised  is  dependent  largdy  opoAlui- 
dustrial  and  social  conditions,  and  Its 
exercise  is  to  promote  general]^  tbe 
health,  safely,  and  general  welfare  of 
the  people. 

Noble  State  Bank  v.  Haskdl,  219  U. 
S.  104,  55  L.  ed.  112,  82  L.R.A.(N.S,) 
1062,  81  Sup.  Ct  Rep.  186,  Ann.  Gas. 
1912 A,  487;  Camfield  t.  United  States, 
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167  U.  S.  518,  42  L.ed.  260,  17  Sup. 
Gt.  Rep.  864. 

The  police  power  cannot  be  Hsed  in 
an  arbitrary  manner,  and  one  telcu- 
lated  to  deprive  one  of  private  risrhte. 
So,  while  that  power  oactends  to  all 
great  pnblic  needs,  those  some  public 
needs  place  a  Umitation  upon  its  v&lid 

Huttado  V.  California,  110  U.  S.  619, 
28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Hayes  v.  Missouri,  120  U.  S.  68,  SO  L. 
ed.  578,  7  Sup.  Ct.  Rep.  350;  Missouri 
P.  R.  Co.  V.  Mackey,  127  U.  S.  206,  82 
L.  ed.  107,  8  Sup.  Ct.  Rep.  11«1;  Hallin- 
jfer  V.  Davis,  146  U.  S.  314,  86  L.  ed. 
086,  18  Sap.  Ot.  Rep.  106;  Holden  v. 
Hardy,  169  U.  3.  866,  42  Lw  ed.  780, 
18  Sup.  Ct.  Rep.  883;  BArbier  v.  Con- 
nolly, 113  U.  S.  27,  28  Lu  «d.  928,  6 
Sup.  Ct.  Rep.  357. 

Tho  pottee  power  caimot  be  used  as 
an  earouae  for  unj.ast  and  opftressive 
leeialation. 

Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616;  Yick  Wo  v.  Hopkins, 
llfS  U.  S.  866,  80  L.  ed.  220,  6  Sup.  Gt. 
Rep.  1064. 

Th«  quattion  pt«s«Rted,  then,  ts 
whether  the  enactment  of  a  law  bv  a 
state,  iwder  tiie  police  power,  is  calcu- 
lated to  benefit  the  imbUc  needs,-*- 
wheMher  suoh  power  is  WMervised  to  piM>- 
m«te  the  health,  salety,  and  general 
welfare  of  tile  people;  and  the  test  to 
be  applied  is  not  the  mer«  wording:  *f 
the- purpose,  but  whether  in  practice  it 
woutd  actually  acoomplish  an  object 
beoefiaial  to  tite  iMalth,  aaffty,  and 
general  welfare. 

Leehner  v.  New  Yorii;  198  U.  S.  4% 
49  L.  ed.  937,  26  Sap.  Ct  Rep.  689,  8 
Ami.  Gaa.  1188. 

If  any  justification  ean  be  found  far 
the  ieg^ity  ef  the  Arjaona  Employers' 
LiabiHty  Law,  it  must  be  upon  reasons 
supporting  the  legality  of  cem^lsory 
compensation  acts.  And  it  is  solely 
upon  siMh  gfoundB  VkaJt  tike  Arianut 
Bopveiae  eoutt  attempted  to  i«d  justifi- 
ciUen  ft>r  its  legiHty. 

Inspiration  Coasol.  Copper  Co.  v. 
Mendes,  19  Ariz.  166,  166  Pac.  278, 
1188;  Saperior  &  P.  Copper  C«.  v. 
TomMk,  19  Ari£.  182,  168  Pac.  1101, 
1185;  New  York  C.  R.  Co.  v.  White, 
243  U.  S.  188,  61  L.  ed.  667,  L.R.A. 
1917D,  1,  87  Sup.  Ct.  R«p.  247.  Ann. 
Cas.  1917D,  ffii9,  13  N.  C.  C.  A.  943; 
Hawkins  v.  Bleakly,  243  U.  S.  210,  61 
L.  ed.  678,  87  Sup.  Gt.  Rep.  256,  Ann. 
Cas.  1917D,  687,  18  N.  C.  C.  A.  969; 
Mountain  Timber  Co.  v.  Washington, 
243  U.  S.  219,  61  L.  ed.  685,  37  Sup. 


Ct.  Rep.  260,  Ann.  Gas.  1917D,  642,  13 
N.  C.  C.  A.  927. 

States,  in  the  valid  exercise  of  poUee 
power,  have  imposed  liability  upon  em- 
ployers, regardless  of  fault  or  negli- 
gence. Such  exercise  of  police  power 
has  been  through  the  enactment  of 
Workmen's  Compulsery  GomiienSatien 
Acts.  In  all  such  enactments  the  lia- 
bility imposed  is  not  unlimited,  and- 
there  has  been  in  every  such  exercise 
a  substituted  equivalent  in  the  form  of 
a  d^nite,  reasonable,  and  limited  com- 
pensation for  injury  or  death. 

HcRobet-ts  v.  Nati<mal  Zinc  Co.  9S 
Kan.  364,  144  Pac.  247;  Borgnis  ▼.  Fallc 
Co.  147  Wis.  827,  37  L.R.A.(N.S.)  489, 
188  N.  W.  209,  3  N.  C.  C.  A.  649;  State 
ex  rel.  Davis-Smith  Oo.  v.  Clausen,  65 
Wash.  156,  87  L.R.A.(N.S.)  466,  117 
Pac.  1114,  2  N.  G.  C.  A.  828,  8  N.  C. 
C.  A.  599. 

Mr.  Samuel  HtrAtk,  for  defendant 
la  efror: 

The  state  of  Arizona  had  the  autjior- 
ity  to  enact  legislation  holding  the  em- 
ployer liable  for  injuries  occurring  to 
employed  without  any  fault  ot  negli- 
genee  on  the  part  of  the  employer. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Zenadla. 
183  U.  S.  682,  46  L.  ed.  889,  22  Sap. 
Ct.  Rep.  229;  New  Yor*  0.  !L  C6.  v. 
White,  248  U.  S.  187,  61  L.  ed.  667, 
L.R.A.1917D,  1,  87  Sup.  Ct.  Rep.  24T. 
Ann.  Cas.  i9l7D,  629,  13  N.  C.  0.  A. 
848;  Mountain  'Timber  Co.  ▼.  Washing- 
ton, 248  U.  ft.  £19.  61  L.  ed.  260,  S7 
Sap.  Gt.  Rep.  260,  Ann.  Gas.  191TD. 
642,  18  N.  CCA.  927. 

That  t^  Liabim^  LaW  leaves  the 
amount  of  damages  to  be  teeorveni  to 
be  detenbined  by  a  jnrf  tatinot  be 
ground  for  holdiMr  Jt  «nfe6iise!ttttiotaaI. 

ives  V.  Se«th  Btiffd*  IL  Gto.  201  N. 
Y.  271,  84  L.R.A.(N.8.)  !«,  M  N.  E. 
481,  Ann.  Cas.  191^3,  ife,  1  N.  C.  C. 
A.  617;  Greene  y.  Galtw^  170  Ky. 
671,  1S6  S.  W.  648,  Ann.  Cas.  igiSB, 
604,  18  N.  C.  C.  A.  620;  New  Yen*  C. 
R.  Co.  ▼.  While,  848  U.  S.  187,  61  L. 
•d.  667,  L.R.A,1»17D.  1,  «T  Sup.  Ct. 
Rep.  247,  Artn.  Cas.  ihlW,  629,  13  N. 
C.  C.  A.  948. 

When  it  is  once  d^ided  that  cMti- 
pensation  for  injUrfes  may  be  allowed, 
the  mamier  of  Axing  compensation  is 
purely  witbin  the  povnst  of  the  legisla- 
ture. 

Western  Indemnity  Co.  ▼.  Pilbbury, 
170  Gal.  686,  161  Pac.  404,  10  N.  C.  C. 
A.  1. 

The  courts  are  slow  to  inquire  into 
the  mere  wisdom  of  a  statute.  This 
«]uestion  is  so  pre-eminently  one  for  the 
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lawmaking  branch  of  the  srovermnent 
that  the  courts  will  interfere  onj^ 
where  there  oan  be  no  two  opinions  as 
to  the  nisehieTous  and  &rii  teddehbiee 
of  the  act 

State  ex  rel.  Davis-Smith  Co.  v.  Clan- 
sen,  65  Wash.  156,  37  L.R^.(N.S.) 
466,  117.  Pac  1119,  2  N.  C.  C.  A.  823, 
3  N.  C.  C.  A.  899. 

Laws  canbot  be  disregarded  merely 
because  they  aire  supposed  to  be  repug- 
nant to  sotns  governmental  principles 
tiiat  lie  outside  of  constituti<»ud  limita- 
tions. 

Com.  V.  Goldberg,  167  Ky.  96,  180  S. 
W.  78. 

Mr.  Jastlce  Pitiidjr  <te]iVet«d  thd 
opinion  of  the  court: 

In  each  of  thtoe  c&aes,  a  work- 
man in  it  hazardous  hidastry  in  the 
state  of  Ariiona,  having  received  in 
the  course  of  his  eniirioyment  a  per- 
sonal injury  through  ah  accidmt 
due  to  a  condition  or  conditions  of 
the  occupation,  hot  caused  by  hi^ 
own  negligence,  or,  so  far  as  ap- 
pears, by  that  of  Ms  eMpIt»i^er  or 
others,  brought  action  tmder  the 
Employers'  Uahlllij  Law  of  Ari- 
zontt,  and  recovered  eompensatory 
damages  against  th«  employer,  as- 
certained ui)5]&  a  eonsMeratton  of 
the  liatute,  ext^it,  mid  dteaMbilr 
effects  of  the  injury  In  «ach  partto<- 
ular  case.  Ahd  ttie  mestlofl  lb 
raised  whether  the  Statute  referred 
to,  m  a^lMd  to  HM  faets  of  thelK 
caseft,  i«  repugnant  to  that  provi- 
aioh  6t  mt  14th  Amendhnent  Whfeh 
dedarai  that  no  state  shall  deprive 
aOf  petHm  ot  hf^  liberty,  or  prop- 
el^ vHthodt  due  pM«em  «f  Inw,  nof 
dmitf  tb  inif  pet^h  Within  its  juMs- 
dibtiofl  the  equal  protection  of  tlMS 
laws. 

Art.  18  <ft  the  Cohirtiittrtidh  of  the 
stAte  df  Ai4«ona  ii  ehtitled  "Labor," 
arid  cohtaihs,  among  dtherd,  the  fol- 
lowifi^  sections : 

"Settioh  4.  The  common-law  doc- 
triiie  of  fellow  servant,  so  far  as  it 
affecte  thd  liability  of  ft  master  fdr 
injurifeii  to  Bis  serVant  resiiltiiig 
from  the  dcts  or  dittlssioHs  of  any 
other  servant  or  servants  of  the 
common  master  is  forever  abro- 
gated. 

"Section  6.  The  defense  of  contrib- 
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utory  negligence  or  of  assumption 
of  risk  shall,  in  all  cases  whatso- 
ever, be  a  question  of  fact  and  shall, 
at  all  times,  be  left  to  the  jury. 

"Section  6.  The  right  of  action  to 
recover  damages  for  injuries  shall 
never  be  abrogated,  and  the  amount 
recovered  shall  not  be  subject  to  any 
statutory  limitation. 

"Section  7.  To  protect  the  safety 
of  employees  in  all  hazardous  occu- 
pations, in  mining,  smelting,  manu- 
facturing, railroad  or  street  railway 
transportation,  or  anv  other  indus- 
try the  legislature  shall  enact  an  Em- 
ployers' Liability  Law,  by  the  terms 
of  which  any  employer.  Whether  in- 
dividual, association,  or  corporation 
shall  be  liable  for  the  death  or  in- 
jury, caused  by  any  accident  due  to 
a  conditioii  or  conditions  Of  such 
dccupation,  of  any  employed  ih  tbe 
service  of  ftuch  employer  in  such 
hazardous  occupation,  in  all  eases  in 
Which  Auch  death  er  injili^  of  such 
employee  shall  not  have  been  eaueed 
hf  the  negligence  of  tin  tmpktfes 
Idfied  or  injured. 

"Section  8.  The  legislatore  Shall 
enact  a  Workmen's  Gempuleory 
Compentation  Law  applicable  to 
workmen  engaged  in  manual  or  me- 
chanical labor  in  such  emplc^ments 
as  the  legislature  may  determine  to 
be  especially  dangerous,  by  which 
compulsory  compensatiMi  shall  be 
required  to  be  paid  to  any  such 
Workman  by  his  employe?,  if  in  the 
course  of  such  employmeilt  personal 
ihjuiy  to  any  Such  workman  from 
any  ftccident  arising  out  of,  and  in 
the  course  of,  sudi  emplo^ent  is 
cftused  ih  Whole  Or  ih  patt,  olr  is 
ctmtfibut^d  to,  b^  A  iiMidssary  risk 
<tt  danger  of  such  employment,  or  a 
necessai^  risk  of  dahgttf  iiihei«Mt 
ih  tile  nature  thereof,  of  hf  failure 
of  such  employer,  or  any  of  his  Of 
its  offlcera,  agents,  of  employee,  or 
ehiployees,  to  exercise  due  care,  of 
to  cottiiHy  with  any  law  affecting 
such  employment;  Pfovided,  that  it 
shall  he  ot>tion«l  with  said  em- 
I)loyee  to  settle  for  such  compensa- 
tion, or  retain  the  fight  to  sue  said 
employer  as  provided  by  this  Con- 
stitution." 
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Pursuant  to  §  7  the  Employers' 
Liability  Law  was  enacted  (Laws 
1912,  Reg.  Sess.  chap.  89,  Ariz.  Rev. 
Stat.  1913,  TfH  3153-3162) ;  pursu- 
ant to  §  8  a  Workman's  Compulsory 
Compensation  Law  was  enacted 
(Laws  1912,  1st  Spec.  Sess.  chap. 
14,  Ariz.  Bev.  Stat.  1913,.  ^^  3163 
et  seq.). 

In  two  of  the  present  cases  the 
former  law  was  sustained  by  the 
supreme  court  of  Arizona  against 
attacks  based  upon  the  14th  Amend- 
ment. Inspiration  Consol.  Copper 
Co.  V.  Mendez,  19  Ariz.  151,  166 
Fac.  278,  1183;  Superior  &  P.  Cop- 
per Co.  T.  Tomich,  19  Ariz.  182, 166 
Pac.  1101, 1185.  In  the  other  three 
cases  it  was  sustained  by  the  United 
State*  district  court  for  that  dis- 
trict. And  the  resulting  judgments 
in  favor  of  the  injured  workmen  are 
brought  under  our  review  by  writs 
of  error. 

Some  of  the  arguments  submitted 
to  us  assail  the  wisdom  and  policy 
of  tibe  act  because  of  its  novelty,  b»- 
cause  of  its  one-sided  effect  in  d»> 
priving  the  employer  of  defenses, 
while  giving  him  (as  is  said)  noth- 
ing in  return,  leaving  the  damages 
unlimited,  and  giving  to  the  em- 
ployee the  option  of  several  reme- 
dies ;  as  tending  not  to  obviate  but 
to  promote  litigation ;  and  as  preg- 
nant with  danger  to  the  industries' 
of  the  state.  With  such  considera- 
tions this  court  cannot  concern  it- 
self. Novelty  is  not  a  constitutional 
objection,  since,  under  constitu- 
tional forms  of  government,  each 
state  may  have  a  legislative  body 
endowed  with  authority  to  change 
the.  law.  In  what  respects  it  shall  be 
changed,  and  to  what  extent,  is  in 
the  main  confided  to  the  several 
states ;  and  it  is  to  be  presumed  that 
their  legislatures,  being  chosen  by 
the  people,  understand  and  correctly 
appreciate  their  needs.  The  states 
are  left  with  a  wide  range  of  legisla- 
tive discretim,  not- 
orVJiVlrf'^"''  withstanding  the 
d.S,«l?IiXSt.  provisions  of  the 
14th  Amendment ; 
and  their  conclusions  respecting  the 


wisdom  of  their  legislative  acts  are 
not  reviewable  by  the  courts. 

We  have  been  called  upon  re- 
cently to  deal  with  various  forms  of 
worlanen's  compensation  and  em- 
ployers' liability  statutes.  Second 
Employers'  Liability  Cases  (Mondou 
V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  47-53,  56  L.  ed.  327, 
345-347,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169, 1  N.  C.  C.  A.  875; 
New  York  C.  R.  Co.  v.  White,  24S 
U.  S.  188, 196,  et  seq.,  61  L.  ed.  667, 
6tl,  L.R.A.1917D,  1,  87  Sup.  Ct. 
Rep.  247,  Ann.  Cas.  1917n,  629,  18 
N.  C.  G.  A.  943;  Hawkins  v.  Bleak- 
ly, 243  U.  S.  210,  61  L.  ed.  678,  37 
Sap.  Ct.  Rep.  255,  Ann.  Cas.  1917D, 
637,  13  N.  C.  C.  A.  969;  Mountain 
Timber  Co.  v.  Washington,  243  U. 
S.  219,  61  L.'ed.  686,  37  Sup.  Ct 
Rtp.  260,  Ann.  Cas.  1917D,  642,  18 
N.  C.  C.  A.  927;  Middletoa  v.  Texas 
Power  &  Light  Co.  249  U.  S.  162,  68 
L.  ed.  527,  39  Sup.  Ct.  Rep.  227. 
These  decisi<ms  have  established  the 
propositions  that  the  rules  of  law 
conceminfT  the  employer's  responsi- 
bility for  personal  injury  or  death 
of  an  employee, 
arising  in  the  course  gT^Sl";^*?*- 
of  the  employment,  t:***"^  .»"»•••- 
is  not  beyond  alter-  V^^7SZ"" 
ation  by  legislation  f/SgfS^Jf ' 
in  the  public  inter- 
est; that  no  person  has  a  vested 
right  entitling  him  to  have  these 
any  more  than  other  rules  of  law 
venuun  unchanged  for  his  ben^t; 
and  that,  if  we  exclude  arbitruy 
and  unreasonaUe  changes,  liability 
may  be  imposed  upon  the  employer 
without  fault>  and  the  rules  re- 
specting his  responsibility  to  one 
employee  for  the  negligence  of  an- 
other, and  respecting  contributory 
negligence  and  assumption  of  risk, 
are  subject  to  legislative  change. 

The  principal  contention  ia  that 
the  Arizona  Employers'  liabili^ 
Law  deprives  the  employer  of  prop- 
erty without  due  process  of  law,  and 
denies  to  him  the  equal  protection  of 
the  laws,  because  it  imposes  a  liabil- 
ity without  fault,  and,  as  is  said, 
without  equivalent  protection.  The 
statute,  in  respect  of  certain  speci- 
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fled  emidoyments  designated  as  in- 
herently hazardous  and  dangerous 
to  workmen, — and  reasonably  so  de- 
scribed,— ^imposes  upon  the  employ- 
er, without  regard  to  the  question  of 
his  fault  or  that  of  any  person  for 
whose  conduct  he  is  responsible,  a 
liability  in  compensatory  damages — 
«xclading  all  such  as  are  speculative 
or  punitive  (Arizona  Copper  Co.  v. 
Burciaga,  —  Ariz.  — ,  177  Pac,  29) 
—  for  accidental  personal  injury  or 
death  of  an  employee  arising  out  of 
and  in  the  course  of  the  employ- 
ment, and  due  to  a  condition  or  con- 
ditions of  the  occupation,  in  cases 
where  such  injury  or  death  of  the 
employee  shall  not  have  been  caused 
by  his  own  negligence.  This  is 
the  substance  of  fU  3154  and 
S158,  and  they  are  to  be  read  in 
connecticm  with  If  8156,  which  de- 
clares what  occupations  are  hazard- 
ous within  the  meaning  of  the  law. 
9y  If  3160,  contracts  and  regular 
tions  exempting  the  employer  from 
liabilily  are  declared  to  be  void. 

In  effect,  the  statute  requires  the 
employer,  instead  of  the  employee, 
to  assume  the  pecuniary  risk  of  in- 
jury or  death  of  the  employee  at- 
tributable to  hazards  inherent  in  the 
emplojrment  and  due  to  its  condi- 
tions, and  not  to  the  negligence  of 
the  employee  killed  or  injured.  In 
determining  whether  this  departure 
from  the  previous  rule  is  so  arbi- 
trary or  inconsistent  with  the  fun- 
damental righto  of  the  employer  as 
to  render  the  law  repugnant  to  the 
14th  Amendment,  it  is  to  be  borne 
in  mind  that  l^e  matter  of  the  as- 
sumption of  the  risks  of  employ- 
ment and  the  consequences  to  flow 
therefrom  has  been  regulated  time 
dut  of  mind  by  the  common  law, 
with  occasional  statutory  modifica- 
tions. The  rule  existing  in  the  ab- 
sence of  statute,  as  usually  ennn- 
dated,  is  that  all  consequences  of 
risks  inherent  in  the  oceupationi 
and  normally  incident  to  it,  are  as- 
aumed  by  the  employee,  and  affbrd 
no  ground  of  action  by  him  or  those 
<^iming  under  him,  in  the  absence 
of  negligence  by  the  employer ;  and 
even  risks  arising  from  or  increased 
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hy  the  failure  of  the  employer  to 
take  the  care  that  he  ought  to  take 
for  the  employee's  safety  are  as- 
sumed by  the  latter  if  he  is  aware 
of  them,  or  if  they  are  so  obvious 
that  any  ordinarily  prudent  person 
under  the  circumstances  could  not 
fail  to  observe  and  appreciate  them ; 
but  if  the  employee,  having  become 
aware  of  a  risk  arising  out  of  a  de- 
fect attributable  to  thfe  employer's 
negligence,  makes  complaint  or  ob- 
jection and  obtains  a  promise  of 
rcaparation,  the  common  law  brings 
into  play  a  new  set  of  regulations, 
requiring  the  employer  to  assume 
the  risk  under  certain  circum- 
stances, the  employee  under  others. 
Seaboard  Air  Line  R.  Co.  Horton, 
233  U.  S.  492,  504,  505,  58  L.  ed. 
1062, 1070,  L.RA.1916C,  1,  34  Sup. 
Ct.  Rep.  635,  Ann.  Cas.  1915B,  475, 
8  N.  C.  C.  A.  834;  239  U.  S.  695, 
«98,  599,  60  L.  ed.  458,  461,  86  Sup. 
Ct.  Rep.  180,  and  cases  cited. 

But  these  are  no  more  than  rules 
of  law,  deduced  by  the  courts  as  rea^ 
sonable  and  just,  under  the  condi- 
tions of  our  civilization,  in  view  of 
the  relations  existing  between  em- 
ployer and  employee  in  the  absence 
of  legislation.  They  are  not  placed, 
l^  the  14th  Amendment,  beyond  the 
reach  of  the  state's  power  to  alter 
them,  as  rules  of  future  conduct  and 
tests  of  responsibility,  through  leg- 
islation designed  to  promote  the" 
general  welfare,  so  long  as  it  does 
not  interfere  arbitrarily  and  unrea- 
sonably, and  in  defiance  of  natural 
justice,  with  the  right  of  employers 
and  employees  to  agree  between 
themselves  respecting  the  terms  and 
conditions  of  employment. 

We  are  unable  to  say  that  the  Em- 
ployers' Liability  Law  of  Arizona, 
in  requiring  the  employer  in  haz- 
ardous industrira  to  assume — so  far 
as  pecuniary  consequences  go— the 
entire  risk  of  injury  to  the  em- 
ployee attributable  to  accidents 
arising  in  the  course  of  the  employ- 
ment, and  due  to  ito  inherent  condi- 
tions, exceeds  the  _a,pioy,r,. 
bounds  of  permis-  iiabnity— 
Bible  legislation,  or  *"«'""  **  '•"*• 
interferes    with  the    constitutional 
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rights  of  the  employer.  Tifa  an- 
swer that  the  common  law  ntaketi  to 
the  hardship  of  requiring  the  em- 
ployee to  assume  all  consequences, 
both  personal  and  pecuniary,  of  in- 
juries arising  out  of  the  ordinary 
dangers  of  the  occupation,  is  that 
the  parties  enter  into  the  contract 
of  employment  with  these  risks  in 
view,  and  that  the  consequences 
ought  to  be,  and  presumably  are, 
taken  into  consideration  in  fixing 
the  rate  of  wages.  Chicago,  M.  « 
St.  P.  R.  Co.  V.  Boss,  112  U.  S.  377, 
383,  28  L.  ed.  787,  78d,  5  Sup.  a. 
Eep.  184;  Northern  P.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  6^7,  29  L. 
ed.  755.  758,  6  Sup.  Ct.  Rep.  590 ; 
New  York  C.  R.  Co.  v.  White,  248 
U.  S.  188,  199,  61  L.  ed-  667,  673, 
L.B.A.1917D,  1,  37  Sup.  Ct.  Reg. 
247,  Ann.  Cas.  1917D,  629, 13  N.  C. 
C.  A.  943;  Farwell  v.  Boston  &  W. 
B.  Corp.  4  Met.  49,  67,  88  Am.  Dee. 
339, 15  Am.  Neg.  C4s.  407.  In  like 
m^ner  the  employer,  if  required — 
as  he  is  by  this  statute  in  some  occu- 
pations— to  assume  the  pecuniary 
loss  arising  from  such  injury  to  the 
employee,  may  take  this  into  consid- 
eration in  fixing  the  rate  of  wages; 
besides  which  he  has  an  opportu- 
nity, which  the  employee  has  not,  to 
charge  the  loss  as  a  part  of  the  cost 
of  the  product  of  the  industry. 

There  is  no  question  here  of  pun- 
•ishing  one  who  is  without  fault. 
That,  we  may  concede,  would  be 
contrary  to  natural  justice.  But,  as 
we  have  seen,  the  statute  limits  the 
recovery  strictly  to  compensatory 
damages.  And  there  is  no  discrim- 
ination between  employer  and  em- 
ployee except  such  as  necessarily 
arises  from  their  different  relation 
to  the  common  undertaking.  Both 
are  essential  to  it,  the  one  to  fur- 
nish capital,  organization,  lutd 
guidance,  the  other  to  perform  the 
manual  work;  both  foresee  th«t  the 
occupation  is  of  such  a  nature,  and 
its  conditions  such,  that  sooner  or 
later  some  of  the  workmen  will  be 
physically  injured  or  maimed,  occa- 
sionally one  killed,  without  particu- 
lar fault  on  anybody's  part.  See 
243  U.  S.  203,  61  L.  ed.  675,  L.R.A. 


1917P,  1, 37  Sup.  a.  B«P.  247,  Ann. 
Cw.  1917D,  629, 13  N.  C.  C.  A.  943. 
The  statute  requires  that  conipsasfi- 
tion  s^a^  be  i>aid  to  the  injured 
worknun  wc  his  depeB4e)it»,  be- 
cause it  is  upon  them  that  the  first 
brunt  of  the  loss  falls;  and  that  it 
shall  be  paid  by  the  employer,  be- 
cause he  takes  the  ^ss  receipts  of 
the  common  enterprise,  ^nd  by  rea- 
son of  his  position  of  control  can 
make  such  adjustments  9»  ought  to 
be  and  practically  can  be  made,  in 
the  way  of  reducinjg  wages  wd  in- 
cre^ising  the  selling  price  of  the 
product,  in  order  to  iilow  Iwr  the 
statHtory  liability.  Th^r?  •ov}4  be 
jxQ  n^r^  ration^  basi*  for  »  4i0- 
crinun»tion ;  uid  ^  is  elear  tbftt  in 
this  tW«  is  90  (teni^  of  tto  "eqjial 
protec^io^  of  the  it^v^-" 

tJnder  th#  *'4ue  pr^tMsew"  tiwat, 
the  ultJEQ^Ae  eontentjuckji  W  tin^  «M« 
have  an  in^efe^siUe  H^t  1»  efl^ 

£>y  their  feUew  hkw  tp  work  i»>- 
r  conditions  where,  %»  gU  parties 
know,  from  time  to  time  some  of  the 
workmen  inevitably  will  be  killed  or 
injui^,  but  where  noho4y  knows  or 
can  know  in  advance  which  particu- 
lar men  or  how  many  will  be  the 
victims,  or  how  serious  will  be  the 
injuries,  and  hence  no  adequate 
compensation  can  be  included  in  the 
wages;  and  to  employ  them  thus 
with  the  legitimate  object  of  mak- 
ing a  profit  above  their  wages  if  all 
goes  well,  but  with  immunity  from 
particular  loss  if  things  go  badly 
with  the  workmen  through  no  fault 
of  their  own,  and  they  suffer  physi- 
cal injury  or  death  in  the  course  of 
their  employment.  In  view  of  the 
subject-matter,  and  of  the  public  in- 
terest involved,  we  cannot  assent  to 
the  proposition  that  the  rights  of 
life,  liberty,  and  property  guaran- 
teed by  the  14th  Amendment  pre- 
vent the  states  from  modifying  that 
rule  of  the  common  law  which  re- 
quires or  permits  the  worldngman 
'  to  take  the  chimc^s  in  such  a  lottery. 
The  act — assuming,  as  we  murt, 
that  it  be  justly  administered-— 
adds  no  new  burden  of  cost  to  in* 
duatry,  although  it  does  bring  to 
light  a  burden  that  previooaly  exist- 
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«d,  but  periiaps  was  uBrecoflrnixed, 
by  requiring  that  its  cost  be  taken 
into  the  reckoning.  The  burdoi  is 
dve  to  the  hazardous  nature  of  the 
industry,  and  is  inevitable  if  the 
work  of  tiie  world  is  to  go  forwurd. 
What  the  act  does  is  merely  to  re- 
quire that  it  shall  be  assumed,  to  the 
extent  of  a  pecuniary  equivalent  of 
the  actual  and  proximate  damage 
•UEftained  by  the  workman  or  those 
near  to  him,  by  the  employer,—!^ 
him  who  organizes  the  enterprise, 
hires  the  workmen,  fixes  the  wages, 
sets  a  price  qpon  the  product,  pays 
the  costs,  and  takes  for  his  rewaird 
the  net  profits,  if  any. 

The  Interest  of  the  state  is  ob- 
^ous.  We  declared  in  the  White 
Case  (848  U.  S.  207)  :  "It  cannot 
be  doubted  f^at  the  state  may  pro- 
hibit and  punii^  self-maiming  and 
attempts  1^  suicide ;  it  may  i»:ohibit 
a  man  from  bartering  away  his  life 
or  his  personal  security ;  indeed,  the 
right  to  these  is  often  declared,  in 
bills  of  rights,  to  be  'naturid  and  in- 
alienable ;'  and  the  authority  to  pro- 
hibit contracts  made  in  derogation. 
^  a  lawfully  established  poli^  of 
the  state  respecting  compensivtiMi 
for  accidental  death  or  disabling 
personal  injury  is  equally  dear. 
.  .  .  This  statute  does  not  eon- 
cem  itself  -mi^  measures  of  pre- 
vention, which  i»-eeumably  are 
embraced  in  other  laws.  But  the  in- 
terest of  the  public  is  not  confined 
to  these.  One  of  the  grounds  of  its 
concern  with  l^e  continued  life  and 
earning  power  of  the  individual  is 
its  interest  in  the  preventicm  of 
pauperism,  with  its  concomitants  ef 
vice  and  crime.  And,  in  our  opin- 
imi,  laws  regulating  the  responsibil- 
ity of  empioysrs  for  the  injury  or 
dwth  of  employees  arising  out  of 
tiM  MTiployment  bear  so  close  a  rela- 
tion to  the  protection  of  the  lives 
uA  rafety  of  those  concerned  that 
they  properly  may  be  regarded  as 
coming^  within  the  category  of  po- 
lice regulations."    (Citing  cases.) 

And  in  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  289,  61 
L.  ed.  685,  697,  37  Sup.  Ct.  Rep. 
260,  Ann.  Cas.  1917D,  642, 18  N.  C. 
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C.  A.  927,  it  was  said :  "Certsinly, 
lite  operation  of  industrial  estab- 
lishments that  in  the  ordinary 
eourse  of  tilings  frequently  and  in- 
evitably produce  disaUing  er  mortal 
injmries  to  the  human  beings  em- 
ployed is  not  a  maitter  of  v^udly 
private  concern." 

Having  this  interest,  the  state  of 
Arizona  reasonably  might  say: 
''Hie  rule  of  the  oonimon  law  re- 
quirmg  the  employee  to  assuaie  all 
oomequences  of  personal  injuries 
arising  out  of  the  ordinary  dangers 
and  normal  conditioas  of  a  hazard- 
ous occupation,  and  to  eeeai^  his 
indemnity  in  advance  in  the  form 
of  increased  wa^is,  is  iacoaipatible 
with  the  poUfe  isterest  hecauoe — 
asauming  that  werloiftui  aoe  on  an 
equdity  with  emidoyevs  in  a  nego- 
tiation about  the  rate  at  wageB<-<-'the 
probability  ot  injury  eecarriBg  to  a 
particular  emplojnee,  and  the  natore 
and  extant  of  swsh  injury,  are  so 
contingent  and  speeulative  that  it  is 
impracticable  for  «f titer  enqpiloyer  or 
empl(^ee  approximatriy  to  estimate 
in  advance  how  much  allowance 
should  be  asade  for  tiiem  in  the 
wages;  and  «ven  were  a  iH»per  al- 
lowance made,  experimree  denon- 
strates  thi^  under  our  conditions  of 
life  it  is  not  to  be  e:qraeted  tiiat  the 
average  woridngman  will  set  aside 
out  of  his  wages  a  proper  insurance 
against  the  time  when  he  may  be 
injured  or  killed.  Hence,  recogniz- 
ing that  injuries  to  workmen  consti- 
tute a  part  of  the  unavoidable  cost 
of  hazardous  industries,  we  will  re- 
quire that  it  be  assumed  by  the  one 
in  control  of  the  industry  aa  employ- 
er, jwit  as  he  pays  otbor  items  of 
cost;  so  that  he  sbali  not  take  a 
profit  from  the  labor  of  his  em- 
ployees while  leaving  the  injured 
ones,  and  the  dependents  of  those 
whose  lives  are  lost,  through  acci- 
dents due  to  the  conditions  of  the 
occupation,  to  bo  a  burden  upon  the 
public." 

Whether  this  or  sfanHor  season- 
ing was  employed,  we  have  no 
means  of  knowing;  whether,  if  em- 
ployed, it  ought  to  have  been  accept- 
ed as  convincing,  is  not  for  us  to 


Digitized  by 


Google 


1548 


AMERICAN  LAW  RBPOBTS,  ANNOTATED. 


[6  A.L.R. 


decide-.  It  being  incumbent  upon 
the  opponents  of  the  law  to  demon- 
strate that  it  is  clearly  unreason- 
able and  arbitrary,  it  is  sufficient  for 
us  to  declare,  as  we  do,  that  such 
reasoning  would  be  pertinent  to  the 
subject,  and  not  so  unfounded  or 
irrational  as  to  permit  us  to  say  that 
the  state,  if  it  accepted  it  as  a  basis 
for  changing  the  law  in  a  matter  so 
closely  related  to  the  public  welfare, 
exceeded  the  restrictions  placed  up- 
on its  action  by  the  14th  Amend- 
ment. 

It  is  objected  that  the  responsi- 
bility of  the  employer  under  this 
statute  is  unlimited ;  but  this  is  not 
true  except  as  it  is  true  of  every  ac- 
tion for  compensatory  damages 
where  the  amount  awarded  varies 
in  accordance  with  the  nature  and 
extent  of  the  damages  for  which 
comp^isation  is  made.  It  is  said 
that  in  actions  by  employees 
against  employers  juries  are  prone 
to  render  extravagant  verdicts.  The 
same  thing  has  beeh  said,  and  with 
equal  reason,  concerning  actions 
brought  by  Individuals  against  rail- 
road companies,  traction  companies, 
and  other  corporations.  In  this,  as 
in  other  cases,  there  is  a  corrective 
in  the  aathoiity  of  the  court  to  set 
aside  an  exorbitant  verdict.  And  it 
amounts  to  a  contradiction  of  terms 
to  say  that  in  submitting  a  contro- 
versy between  litigants  to  the  estab- 
lished courts,  there  to  be  tried  ac- 
cording to  long-established  modes 
and  with  a  constitutional  jury  to  de- 
termine the  issues  of  fact  and  assess 
compensatory  damages,  there  is  a 
denial  of  "due  process  of  law." 

Much  stress  is  laid  upon  that  part 
of  our  opinion  in  the  White  Case 
where,  after  citing  numerous  pre- 
vious decisions  upholding  the  au- 
thority o'f  the  states  to  establish  by 
legislation  departures  from  the 
fellow-servant  rule  and  other  com- 
mon-law rules  affecting  the  employ- 
er's liability  for  personal  injuries 
to  the  employee,  we  said  (243  U.  S. 
201) :  "It  is  true  that  in  the  case 
of  the  statutes  thus  sustained  there 
were  reasons  rendering  the  particu- 
lar departures  appropriate.    Nor  is 


it  necessary,  for  the  purposes  of  the 
present  case,  to  say  that  a  staie 
might,  without  violence  to  the  con- 
stitutional guaranty  of  'due  process 
of  law,'  suddenly  set  aside  all  com- 
mon-law rules  respecting  liability 
as  between  employer  and  employee, 
without  providing  a  reasonably  just 
substitute.  ...  No  such  ques- 
tion is  here  presented,  and  we  inti- 
mate no  opinion  upon  it.  The  stat- 
ute under  consideration  sets  aside 
one  body  of  rules  only  to  establish 
another  system  in  its  place,"  etc. 

In  spite  of  our  declaration  that  no 
opinion  was  intimated,  this  is  treat- 
ed as  an  intimation  that  a  statute 
such  as  the  one  now  under  consid- 
eration, creating  a  new  and  addi- 
tional right  of  action  and  allowing 
no  defense  (if  the  conditions  of  lia^ 
bility  be  shown)  unless  the  accident 
was  caused  by  the  negligence  of  the 
injured  employee,  would  be  regard- 
ed as  in  conflict  with  the  due  process 
clause.  We  cannot,  however,  regard 
-this  statute  as  anything  else  than 
a  substitute  for  the  law  as  it  pre- 
viously stood ;  whether  it  be  a  proper 
substitute  was  for  the  people  of  the 
state  of  Ariz<ma  to  determine;  bat 
we  find  no  ground  for  declaring  that 
they  have  acted  so  arbitrarily,  un- 
reasonably, and  unjustly  as  to  ren- 
der their  action  void.  They  have 
resolved  that  the  consequences  of  a 
personal  injury  to  an  employee,  at- 
tributable to  the  inherent  dangers  of 
the  occupation,  shall  be  assumed,  not 
wholly  by  the  particular  employee 
upon  whom  the  personal  injury 
happens  to  fall,  but,  to  the  extent  of 
a  compensation  in  money  awarded 
in  a  judicial  tribunal  according  to 
the  ordinary  processes  of  law,  shall 
be  assumed  by  the  employer:  leav- 
ing the  latter  to  charge  it  up,  so  far 
as  he  can,  as  a  part  of  the  coet  of 
his  product,  just  as  he  would  charge 
a  loss  by  fire,  by  theft,  by  bad  d^>tB, 
or  any  other  usual  loss  of  the  busi- 
ness ;  and  to  make  allowance  for  it, 
so  far  as  he  can,  in  a  reduced  scale 
of  wages.  And  they  have  come  to 
this  resolution,  we  repeat,  not  in  a 
matter  of  •  indifference,  or  upon  a 
question  of  mere  economics,  but  in 
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the  course  ^regulating  the  conduct 
of  those  hazardous  industries  in. 
which  human  beings, — ^their  own 
people, — in  the  pursuit  of  a.  liveli- 
hood, must  expose  themselves  to 
death  or  to  physical  injuries  more 
or  less  disaUing,  with  consequent 
impoverishment,  partial  or  total, 
of  the  worionan  or  those  dependent 
upon  him.  Th«  statute  says  to  the 
employer,  in  ^eet:  "You  shall  not 
employ  your  fdlow  men  in  hasard- 
ous  occupation  for  gain,  you  being 
in  a  position  to  reap  a  reward  in 
money  through  selling  the  product 
(tf  their  toil,  unless  you  come  under 
an  obligatimi  to  make  appioiHriate 
compensation  in  money  in  ease  of 
their  death  or  injury  due  to  the  con- 
ditions of  the  occupation."  The 
rule  being  based  upon  reasonable 
S^nmnds  affecting  the  puUic  inter- 
est, being  established  in  advance, 
and  applicable  to  aH  alifcs  under 
stmU&r  cireunu^anees,  there  is,  in 
our  opinion,  no  infiringement  of  the 
fundamental  rights  protected  by  the 
14th  Amendment. 

Some  expressions  contained  In 
our  dpinien  in  the  White  Case  (24S 
U.  S.  203-205)  are  treated  in  argu- 
ment as  if  they  were  equivalent  to 
saying  that  if  a  atate,  in  making  a 
lefislative  adjustment  of  employers' 
lii^ilily,  d^arts  from  the  common- 
law  systttm  of  basing  responsibility 
upon  fault,  it  must  confine  itself  to 
a  limited  compfflisation,  measured 
and  ascertained  according  to  the 
methods  adopted  in  the  compensa- 
tion acts  of  the  present  day.  Of 
course  nothing  of  the  kind  was  in- 
tended. Id  a  previous  part  of  the 
opinion  (pp.  196-200)  it  had  been 
shown  that  the  employer  had  no 
constitutional  right  to  continued 
immunity  from  liability  in  the 
absence  of  negligence,  nor  to 
have  the  fellow-servant  rule  and  the 
rules  respecting  contributory  neg- 
ligence and  assumption  of  risk  re- 
main unchanged.  The  statutory 
plan  of  compensation  for  injured 
workmen  and  the  dependents  of 
those  fatally  injured — an  additional 
feature  at  variance  with  the  com- 
mon law — was  then  upheld ;  but.  of 
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course,  without  saying  Uiat  no  other 
would  be  constitutional.  For  if,  as  we 
held  in  that  case,  the  novel  statutory 
scheme  of  awarding  compensation 
according  to  a  prearranged  scale  is 
sustainable,  it  follows,  perhaps  a 
fortiori,  that  the  Arizona  method  of 
ascertaining  the  compensation  ac- 
cording to  ttie  facts  of  each  particu- 
lar ea8e-~«ubstantially  the  common- 
law  method — is  free  from  objection 
on  constitutional  grounds.  Indeed, 
if  a  state  recognizes  or  establidies  a 
right  of  action  for  compensation  to 
injured  workmen  upon  grounds  not 
arintrary  or  fundamentally  unjust, 
the  qu«ition  whether  the  award 
shall  be  measured  as  compeasatory 
damages  sore  measured  at  cimnnon 
law,  Mr  according  to  some  pre- 
scribed scale  reasonably  adapted  to 
produce  a  fail  result,  is  for  the  state 
itsdf  to  determine.  Whether  the 
compensation  should  be  paid  lA  a 
single  sum  aftnr  judgment  recov- 
ered, as  is  required  by  the  Arizona 
Employers'  Liability  Law  just  as 
under  the  common-taw  system  in  the 
case  of  a  judgment  based  upon  neg- 
ligience,  or  whether  it  would  be  more 
prudent  to  distribute  the  award  by 
instalment  payments  covering  the 
period  of  disability  or  of  need,  like- 
wise is  for  the  state  to  determine, 
and  upon  this  the  plaintiffs  in  error 
can  raise  no  constitutional  question. 
To  the  suggestion  that  the  act 
now  or  hereafter  may  be  octended 
by  construction  to  nonhazardons 
occupations,  it  niay  be  replied :  first, 
that  the  occupations  listates-who  ' 
in  vAiitk  these  ac-  ^ff^^l^^ 
tkms  aitose  were  in-  •mwioyera> 
disputably  hazard-  "•*""»'• 
ous,  hence  plaintiffs  in  error  have 
no  standing  to  raise  the  question 
(Plsmiouth  Coal  v.  Pennsylvania, 
232  U.  S.  531.  544,  58  L.  ed.  713, 
719,  84  Sup,  Ct.  Rep,  359;  Jeffrey 
Mfg.  Co.  V.  Hagg,  235  U.  S.  571, 
576,  59  L.  ed.  364,  868,  35  Sup.  Ct. 
Rep.  167,  7  N.  C,  C.  A.  570;  Hen- 
drick  V.  Maryhmd,  235  U.  S.  610, 
621,  59  L.  ed.  886,  890,  85  Sup.  a. 
Rep.  140 ;  Middleton  v.  Texas  Power 
&  Light  Co.  249  U.  S.  162,  157,  68 
L,  ed.  627,  531,  39  Sup.  Ct.  Rep. 
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227) ;  and  secondly,  it  hardly  is 
neeessary  to  add  that  employers  in 
nonhazardous  industries  are  in  little 
danger  from  the  act,  since  it  im- 
poses liability  only  for  accidental 
injuries  attributable  to  the  inbereat 
dangers  of  the  occapartion. 

To  the  objection  that  the  benefits 
of  the  act  may  be  extended,  in  the 
case  of  death  claims,  to  those  not 
nearly  related  to  or  dependent  upoa 
the  wotkman,  or  even  maty  go  by 
escheat  to  the  state,  it  is  sufficient 
to  say  that  no  such  question  is  in* 
volved  in  these  records;  in  Arizona 
Copper  Co.  v.  Burciaga,  '-r  Aria.  —*■» 
177  Pac.  29,  a  ease  of  personal  u^ 
juries  mat  fatal»  the  stq;>reme  court 
of  Ariaons  interpreted  the  act  as 
limiting  the  recovery  to  compensa- 
tory dami^ies;  it  reasMiably  may  be 
so  oonstmed  in  its  application  to 
death  claims;  and 
S?ja*.S"iii-      it    would    be    im- 

■Utntlvnnlltr.  pTOpCf        for        thiS 

court  to  assume  in 
advance  thai  the  stata  court  will 
pl((ce  such  a  ctHistruction  upon  the 
statute  as  to  render  it  obnoxious  to 
the  Federal  Constitution.  Plymouth 
Goal  Co.  V.  Pennsylvania,  232  U.  S. 
531,  54«,  58  L.  ed.  713,  720,  34  Sop. 
Ct  Rep.  359;  St.  Louis  Southwest-, 
era  R.  Co.  v.  Arkansas,  235  U.  S. 
35a,  369,  69  L.  ed.  265,  274,  35  Sap. 
Ct.  Rep.  99. 

It  is  insisted  that  the  Arizona 
^stem  deprives  employers  of  prop- 
erty without  due  process  of  law  and 
dtaies  them  equal  protection  be- 
cause it  confers  upon  the  employee 
a  free  choice  among  several  reme*. 
dies.  In  Cmisolidated  AriasMa 
Smelting  Co.  v.  Ujack,  15  Ariz.  382, 
384, 139  Pac.  465,  the  sopreme  court 
of  the  state  said :  "Under  the  laws 
of  Arizona,  an  employee  who  Is  in- 
jured in  the  course  of  his  empley- 
o-.tit«.i««.i  ment  has  open  to 
u»w-.«mpior-  him  three  avenues 
•Spi"re""'~  of  redress,  any  one 
S?2?5i'.*  of   wMch   he   may 

pursue  according  to 
the  facts  of  his  case.  They  are: 
^1)  The  eommon-law  liability  re- 
lieved of  the  f ellow-aervant  defense,, 
and  in  which  the  defoises  of  con- 


tributory negligence  and  asBumptiim 
of  risk  are  questions  to  be  left  to 
the  jury.  Const.  §§  4,  5,  art  IB. 
(2)  Employers'  Liability  Law, 
which  ai^Iies  to  hazardous  occupar 
tiona  where  the  injury  or  death  is 
not  caused  by  bis  own  negligmce. 
Const  §  7,  art.  18.  (8)  The  C<w- 
pulsory  Compensation  Law,  applka^ 
hie  to  especially  dangemus  oecup*- 
tiat^,  by  which  he  may  recover  eom- 
peneation  witlMut  fault  upon  the 
part  of  the  employer.  Const.  §  8, 
ajrt.  18."  It  is  said  by  counsel  that 
the  CompMKiation  Aet  because  it 
limits  the  recovery,  never  is  resort- 
ed to  in  pvaetiee  unless  the  employee 
has  heeu  negligent  and  hsnee  is  de- 
barred of  a  remedy  tmder  the  lia- 
bility Act  But  it  is  theroaghly  set- 
tied  by  our  previotta  deciaiens  that 
a  state  may  abolish  ooKtributoiy 
negligence  as  a  defense;  and  elee- 
tuHl  of  rMnedies  is  an  option  very 
frequently  givm  by  the  law  to  a 
persom  entitled  to  an  action^ — an 
option  normally  extfcised  to  his  own 
advantage,  as  a  matter  of  course. 

Other  points  are  suggested,  but 
none  requiring  particular  discus- 
sion. 

Judgments  affirmed. 

Mr.  Jnstice  HelHieft,  coneinrring: 
The  plaintiff  (the  defendant  hn 
error)  was  employed  h»  the  defend- 
ant's mine,  was  hort  in  the  eye  in 
oonsequenee  of  opennig  a  com- 
pressed air  valve,  uid  brought  the 
present  suit.  The  injury  waa  found 
to  h»f«  been  due  to  tisks  inherent  to 
the  bufliaesB,  and  so  was  within  the 
Emi^oyers*  Liability  Law  of  Ari- 
aona.  Rev.  Stat.  19iay  title  14,  chap. 
6.  By  that  law,  as  construed,  the 
employer  is  Uable  to  damages  for  in- 
juries due  to  such  risks  in  specified 
hazardous  emidoymaitswhen  guilty 
of  no  negligence.  Y  3158.  There 
was  a  verdict  for  the  i^ntiff,  judg- 
ment was  affirmed  by  the  supreme 
court  of  the  state  (19  Ariz.  151, 166 
Pac  278,  1183) ,  and  the  case  comes 
Tien  on  the  single  question  whether, 
0(»isistently  with  tiie  14th  Amend- 
ment, such  liability  can  be  imposed. 
It  is  taken  to  exclude  "speculative, 
exemplary,  and  punitive  damages," 
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but  to  indude  all  loss  to  the  Em- 
ployee caused  by  the  accident,  not 
merely  i»  the  way  of  earnins:  ai- 
paeity,  but  of  disfigurement  and 
bodily  or  mental  pain.  See  Arizona 
Ctopper  Co.  v.  Burciaga,  —  Ariz.  — , 
177  Pac.  29,  38. 

There  is  some  argument  made  for 
llie  general  proposition  that  immu- 
■ity  from  liability  when  not  in  fault 
is  a  right  inherent  in  free  govern- 
ment, and  the  obiter  dicta  of  Mr. 
Justice  Miller  in  Citizens'  Sav.  & 
Loan  Asso.  v.  Topeka.20Wall.  656, 
22  L.  «d.  465,  are  referred  to.  But 
If  {( is  thought  to  be  public  pcAicy  to 
pat  e«rtain  voluntary  con^duct  at  the 
peril  of  ^ose  purstriag  it,  whether 
in  the  ititeteA  of  safety  dr  upon 
eeotloMlc  tff'  other  grotihds,  t  know 
o#  nothMg  t»  hinder.  A  man  em- 
ploys a  defrvant  at  the  peri?  of  what 
thart  setvant  may  do  fti-  the  cburse 
of  hid  emptoymenf,  and  there  is 
nothing  in  the  Gon^i^ut^on  tO^  limit 
the  principle  to  that  ihstanee.  St. 
Louis  ft  S.  F.  R.  Co.  y.  Mathews,  165 
U.  S.  1,  22,  41  L.  «f.  611,  61^,  17 
Sup.  Ct.  Hep.  24S ;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Z^mecke,  183  U.  S.  582, 
586,  46  L.  ed.  839,  840,  22  Sup;  Ct. 
"Rep.  229;  St  Louis,  I.  M.  ft  S.  R. 
Co.  V.  Taylor,  210  U.  S.  281, 295,  82 
L.  ed:  1061, 1068,  28  Sup.  Ct.  Rep. 
616,  21  An^.  Neg.  Rep.  464.  Setf 
Guy  V.  Donald,  208  U.  S.  399,  406, 
51  L.  ed.  24&,  247,  27  Sup.  a.  Rep. 
68.  Thert  are  cases  irt  which  eveii 
the  criminal  law  requires  a  man  to 
knott'  facta  at  his  pei51.  Indeed,  the 
criterion  Which  is  thought  to  be  free 
froih  constitutional  objed;ion,  the 
criterion  of  fault,  is  the  application 
of  ari  esrterrtal  standard,  the  conduct 
of  a  prudent  man  in  the  known  cir- 
cumstances, that  is,  in  doubtful 
cases,  the  opinion  of  the  jury,  which 
the  defendant  has  to  satisfy  at  his 
peril,  am*  whi<ii  he  may  miss  after 
giving  the  msttfer  his  best  thought. 
The  Oehnanic  (OcfJanic  Steam  Nav. 
Co.  V.  Aitken)  196  U.  S.  599,  596,  49 
L.  ed.  610,  618, 25  iSiip.  Ct.  Rep.  317; 
Nash  V.  United  States,  229  U.  S. 
373,  877,  57  L.  ed.  1282,  1236,  38 
Sup.  Ct.  Rep.  780;  Eastern  States 
Retail    Ikmiber    Dealers'   Asso.   v. 
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United  States,  234  U.  S.  600,  610, 
68  L.  ed.  1490,  1498,  L.RJ^.1915A, 
788,  84  Sup.  Ct.  Rep.  951 ;  Miller  v. 
Strahl,  239  U.  S.  426,  434,  60  L.  ed. 
364,  368,  36  Sup.  Ct.  Rep.  147. 
Without  further  amplification,  so 
much  may  be  taken  to  be  estab- 
lished by  the  decisions.  New  York 
C.  R.  Co.  V.  White,  243  U.  S.  188, 
198,  204,  61  L.  ed.  667,  672,  675, 
L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247,  Ann.  Cas.  1917D,  6Z9, 13  N.  C. 
C.  A.  943;  Mountain  timber  Co.  v.. 
Washington,  243  XL  S.  219,  236,  61 
L.  ed.  685,  695,  37  Sup.  Ct.  R6p. 
260,  Ann.  Cas.  1917D,  642, 13  N.  C. 
C.  A,  927. 

I  do  not  perbelve  hovf  the  validity 
of  the  law  is  affected  by  the.  fstet 
that  the  empt^^  id  tt  party  t6  the 
ventuMt  Thtre  {»  no  more-  cettain 
way  of  aeeoring  attehtidn  to  the 
skfef^  of  the  nAen^-aii  unquestion- 
afo^  eOndtitiltiOnsA  object  of  iegis- 
latiDn—- than  by  faoMiilg  the  eittploy- 
of  liable  for  aeeid^ts.  Like'  the 
crimes  to  which  I  have  referred, 
they  probably  will  happen  a  good 
deal  less  otfteu  when  the  employer, 
knows  that  he  must  answer  for 
them  if  they  do.  I  pass,  therefore, 
to  the  other  objection  urged  and 
most  strongly  pressed.  It  is  that, 
the  damages  are  goverrttid  by  the 
rules  govemJftg  in  action  of  tort, — 
that  is,  as  \^e  have  said;  th&t  th^ 
mav  include  disflgdrenfient  and 
bodily  or  mental  pain.  Natural  ob- 
servations are  made  on  the  tendency 
of  juries 'when  such  elements  ai^ 
allowed.  But  if  it  is  propefr  to  allow 
them,  of  course  no  objection  can  be 
founded  on  the  supposed  foibles  of 
tiie  tribunal  that  the  Constitution 
of  i^e  United  States  and  the  states 
have  established.  Why,  then,  is  it 
not  proper  to  allow  them  ?  It  is  said 
that  the  pain  cannot  be  shifted  to 
aaotiieir.  Neither  can  the  loss  of  a 
leg.  Bat  one  eaA  be  paid  for  as  well 
as  the  other.  It  is  said  that  these 
elements  do  not  constitute  an  eeo- 
nomic  loss,  in  the  sense  of  dimin- 
ished power  to  produce.  They  may. 
Ball  V.  William  Hunt  &  Sons  [1912] 
A.  C.  496,  81  L.  J.  K.  B;  N.  S.  782, 
106  L.  T.  N.  S.  911,  28  Times  L.  R. 
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428,  56  Sol.  Jo.  560,  5  B.  W,  C.  C. 
459.  But  whether  they  do  or  not, 
they  are  aa  much  part  of  the  work- 
man's loss  aa  the  Idas  of  a  limb.  The 
legislature  may  have  reasoned  thus. 
If  a  business  is  unsuccessful,  it 
means  that  the  public  does  not  care 
enough  for  it  to  make  it  pay.  If  it 
is  successful,  the  public  pays  its  ex- 
penses and  something  more.  It  ia 
reasonable  that  the  public  should 
pay  the  whole  cost  of  producing 
what  it  wants,  and  a  part  of  that 
-cost  ia  the  pain  and  mutilation  in- 
cident to  production.  By  throwing 
that  loss  upon  the  employer  in  the 
first  instance  we  throw  it  upon  the 
public  in  the  long  run,  and  that  is 
just.  If  a  legislature  should  reason 
in  this  way  and  act  accordingly  it 
aeems  to  me  that  it  i»  within  eon- 
i^tutional  bounds.  Evicloinn  r. 
Preuas,  228  N.  Y.  865,  119  N.  E. 
555,  16  N.  C.  C.  A.  481.  It  is  said 
that  the  liability  is  unlimited,  but 
this  is  not  true.  It  is  limited  to  a 
conscientious  valuation  of  the  loss 
suffered.  Apart  from  the  control 
exercised  by  the  judge,  it  is  to  be 
hoped  that  juries  woidd  realize  that 
unreasonable  verdicts  would  tend  to 
make  the  business  impossible,  and 
thus  to  injure  those  whom  they 
might  wish  to  help.  But  whatever 
l^ey  may  do,  we  must  accept  the 
tribunal,  aa  I  bave  said,  and  are 
bound  to  assume  that  they  will  act 
rightly  and  confine  themselves  to  the 
proper  scope  of  the  law. 

It  is  not  urged  that  the  provision 
allowing  12  per  cent  interest  on  the 
amount  of  the  judgment  from  the 
date  of  filing  the  suit,  in  case  of  an 
unsuccessful  i^peal,  is  void.  Fidel- 
ity Mut.  Life  Asso.  v.  Mettler,  185 
U.  S.  308, 325-327,  46  L.  ed.  922, 932, 
933,  22  Sup.  Ct.  Rep.  662;  Consaul 
v.  Gummings,  222  U.  S.  262,  272,  66 
L.  ed.  192, 197,  32  Sup.  Ct.  Rep.  88. 

Judgment  affirmed. 

Mr.  Justice  Brandeis  and  Mr.  Jus- 
tice Clarke  concur  in  this  statement 
of  additional  reasons  that  lead  me 
to  agree  with  the  opinion  just  de- 
livered by  my  brother  Pitney. 


Mr.  Justice  McKenna,  dissenting: 
I  find  myself  unable  to  concur,  yet 
reluctant  to  dissent.  The  case  ia  of 
the  kind  that,  once  pronounced,  will 
be  a  rule  in  like  or  cognate  cases 
forever, — indeed,  may  even  be  ex- 
tended. It  is  said  to  rest  on  the 
casea  austaining  the  Workmen's 
Compensation  Law  of  New  York 
(243  U.  S.  203,  61  L.  ed.  676, 
L.R.A.1917D,  1,  87  Sup.  Ct.  Rep. 
247,  Ann.  Cas.  1917D,  629, 13  N.  C. 
C.  A.  943) ,  and  its  associated  casea 
in  the  same  volume,  upholding  like 
laws  of  other  states.  The  present 
case  certainly  comes  after  those 
cases  and  has  that  symptom  of  b»- 
ing  their  sequence.  They  cannot  be 
said  to  have  been  ^asy  of  judfl^nent 
against  the  contentions  and  conserv- 
atism which  opposed  them,  and  there 
was,  at  least  to  me,  no  prophecy  of 
their  extent,  and  therefore  to  me  the 
present  case  is  a  step  beyond  them. 
1  hope  it  is  something  more  than 
timidity,  dread  of  the  new,  that 
makes  me  fear  that  it  is  a  step  from 
the  deck  to  the  sea, — ^the  metaphor 
suggests  a  peril  in  the  consequences. 
But  let  me  in  a  more  concrete  way 
make  application  of  this  comment! 
I  may  assume  that  the  purpose  and 
principle  and  general  extent  of 
workmen's  compensation  laws  are 
known.  I  must  rest  on  that  as- 
sumption, for  even  an  epitome  of 
them  or  the  reasons  for  them 
would  unduly  extend  this  dissent. 
The  Arizona  law  has  no  resemblance 
to  them.  It  is  a  direct  charge  of 
liability  u^n  the  employer  for 
death  or  injury  incurred  in  his  em- 
ployment, he  being  without  fault. 
Its  remedies  are  the  ordinary  legal 
remedies;  its  measure  of  relief, 
however,  has  in  it  something  more 
than  the  ordinary  measures  of  re- 
lief, certainly  not  those  of  the  com- 
pensation laws,  nor  is  it  as  consid- 
erate and  guarded  as  they.  If  its 
validity,  therefore,  can  be  deduced 
from  the  cases  explanatory  of  those 
laws,  it  can  only  be  done  by  bring- 
ing its  instances  and  theirs  under 
the  same  generalization;  that  is^ 
that  it  is  competent  for  govern- 
ment to  charge  liability  and  exempt 
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from  Fesponsibility  according  as  one 
ia  employer  or  employee,  there  being 
no  other  circumstance  than  that  re- 
lation. Of  this  there  can  be  no  dis- 
guise. It  may  be  confused  by  argu- 
m«nt  fmd  attempt  at  historical 
analogies  and  deductions,  but  to  that 
comprehensive  principle  the  case 
most  come  at  last.  All  else  is  ad" 
ventitious  and  puts  out  of  view  the 
relation  of  the  factors  of  ptroduc- 
tion.  It  puts  out  of  view  that  em^ 
p^ers  are  as  necessary  to  produc- 
tion as  employees,  and  subjects  to 
peril  the  voluntaiy  conduct  of  the 
f  (urmf  r,  and  leaves  out  of  account  as 
aft  dement  the  voluntary  conduct  of 
the  latter.  In  other  words,  there  is 
a  dear  discrimination, — a  class  di»< 
tinetioB  with  it«  legal  circum- 
stMiMs,  and,  I  may  say,  invidious 
circumstances,  in  view  of  some  of 
the  reasons  adduced  in  its  justifica- 
tion. And  these  effects  cannot  be 
concealed  under  any  camouflage  nor 
given  the  plausible  ancl  attractive 
gloss  of  pubUc  ppli€3r,  justified  by 
the  different  conditiona  of  employer 
and  employee.  Unqaestionably  there 
is  •  diff«WMM,^t  constitutes  the 
life  of  the  relation.  But  the  ques- 
tion is.  Who  shall  compensate  the 
injury  that  may  result  from  tJie  re- 
lation, voluntarily  aasuined  by  both, 
urged  by  their  respective  interests 
and  a  calculation  of  advantage? 
'  But  I  pass  this  discrimination 
and  return  to  the  law  as  a  violation 
of  the  employer's  rights  considered 
absolutely  and  abstractly.  It  seems 
to  me  to  be  the  very  foundation  of 
r^t— of  the  eflsence  of  liberty  as 
it  is  of  morals — ^to  be  free  from  lia- 
bility if  one  is  free  from  fault.  It 
has  heretofore  been  the  sense  of  the 
law  and  the  sense  of  the  world,  per- 
vading the  regulations  of  both,  that 
thore  cmi  be  no  punishment  where 
theare  is  no  blame ;  and  yet  the  court 
now  by  its  decision  erects  the  denial 
of  these  postulates  of  conduct  into 
a  pirinciple  of  law  and  government 
policy.  In  other  words,  it  is  said 
to  be  a  benefit  to  government  to  put 
the  exact  discharge  of  duty  under 
the  menace  of  penalty,  and  invert 
the  conceptions  of  mankind  of  the 
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relation  of  right  and  wrong  action. 
If  the  legislation  does  n<^  punish 
without  fault,  what  does  it  do? 
The  question  is  pertinent.  Consider 
what  the  enovloyer  does:  he  invests 
his  money  in  productive  enterprise, 
— mining,  smelting,  manufacturing, 
railroading;  he  engages  employees 
at  their  request  and  pays  them  the 
wages  they  demand ;  he  takes  all  the 
risks  of  the  adventure.  Now  there 
is  put  upon  him  an  immeasurable 
element  that  may  make  disaster  in- 
evitable. I  find  it  difiicult  to  an- 
swer the  argument  advanced  to  sup- 
port or  palliate  this  effect,  or>  inde- 
pendently of  it,  to  justify  the  inter- 
ference with  rights.  It  is  a  certain 
impeachment  of  some  rights  to  as- 
sume that  they  need  justification, 
and  a  betrayal  of  them  to  make 
them  a  matter  of  controversy.  There 
are  precepts  of  constitutional  law  as 
there  are  precepts  of  moral  law  that 
reach  the  conviction  of  aphorisms 
and  are  immediately  accepted  by  all 
who  understand  them,  and  comment 
is  c<»)8idered  as  confusing  as  un- 
necessary. I  say  this,  not  in  dog- 
matism, but  in  expression  of  my 
vision  of  things,  and  I  say  it  with 
deference  to  the  contrary  judgments 
of  my  brethren  of  the  noajority. 

Of  course,  reasons  may  be  found 
for  the  violation  of  rights, — ad- 
vantage to  somebody  or  something 
in  that  violation.  Tyranny  even 
may  find  pretexts  and  seldom  boldly 
bids  its  will  avouch  its  acts,  and 
certainly  there  can  be  no  accusation 
of  bare-faced  power  in  the  Arizona 
law.  Its  natives  and  purposes  are 
worthy  and  it  requires  some  resolu- 
tion of  duty  to  resist  them.  It  must 
be  seen  and  is  seen,  however,  that 
the  difference  between  l^e  position 
of  employer  and  employee,  simply 
considering  the  lattor  as  economi- 
cal)^ weaker,  is  not  a  justification 
for  the  violation  of  the  rights  of  the 
former,  and  that  individual  rights 
cannot  be  made  to  yield  to  philan- 
thropy, and  therefore  the  welfare  of 
the  government  is  brought  forward 
and  displayed.  The  law  saves  the 
government,  is  the  comment,  from 
the  burden  of  paupers;  its  adminis- 
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tration  and  peace  from  the  disturb- 
ance of  erimmals.  The  answer,  I 
think,  is  immediat«.  Govemmefnt, 
certainly  constitutional  government, 
cannot  afford  to  infringe,  indeed, 
betrays  its  purpose  if  it  infringes,  a 
right  of  anybody  upon  money  con- 
siderations, or  for  ease  in  the  exer- 
cise of  its  faculties. 

fiut,  granting  that  there  is  some- 
thing in  the  argument,  what  ^lall 
be  the  limits  of  its  application? 
Will  it  extend  the  principle  of  the 
present  case  to  lionha^i-dous  em- 
ploymehts?  If  tfot,  why  not?  The 
Arizona  law  stops  with  certain  oc- 
cupations which  it  calls  "hazard- 
ous," but  it  includes  in  the  descrip- 
tion "manufacturing,"  without 
•qualifying  words.  In  the  N«w  York 
■Compensation  Law  passed  on  in 
New  Yotk  C.  K.  Ca.  v.  Whtts^  248 
U.  S.  208,  61  L.  ed.  675,  L.R.A. 
1917D,  1,  37  Sup.  a.  R«p.  247, 
Ann.  Cas.  1917D,  629,  18  N.  C.  C. 
A.  943,  there  were  forty-two  groups 
of  hazardous  occupations.  In  243 
U.  S.  219,  the  court  had  quite  a 
struggle  With  thei  provisions  of  th« 
Washington  Compensation  Law, 
which  was  S6  far  different  from 
those  of  the  other  eases  as  to  incur 
the  dissent  of  members  of  the  court.. 
It  is  now,  I  think,  of  pertinent  in- 
quiry whether  the  quality  of  being 
hazardous  i^  an  inherent  arid  neces- 
sary element  of  legality  or  a  Matter 
of  legislative  definition  and  ptflicy. 
Besides,  if  there  can  be  liability 
without  fault  in  one  occupation,  and 
that  can  be  a  principle  of  legisla- 
tion, why  riot  in  any  other?  Who  is 
to  determine  the  application,  dourt 
or  legislature  ?  If  the  latter,  a  court 
may  not  even  express  apprehension 
of  its  exercise,  and  yet  it  cannot  put 
out  of  view  the  drift  of  events,  and 
in  blind  fatalism  await  their  inci- 
dence when  called  upon  to  consider 
the  legality  of  such  exercise.  We 
know  things  are  in  change, — have 
changed,-^and  a  mark  of  it  is  that 
the  drift  of  public  opinion,  and  of 
legislation  following  opinion,  is  to 
alter  the  relation  between  employer 
and  employee,  and  to  give  to  the  lat- 
ter   a   particular   distinction. — ^re- 


lieve him  from  a  responsibility 
Which  would  seem  to  be,  and  which 
until  lately  it  teas  been  the  sense  of 
the  world  to  be,  as  mutih  ubon  faim 
as  upon  his  empk>yer,  not  in  de- 
pendence, not  as  a  mark  of  sub- 
servience, but  as  an  obligation  of 
his  freedom,  and,  therefore,  as  a 
consequence,  that  where  he  has  KlV- 
erty  of  action,  he  has  responsibility 
for  action.  In  a  word,  the  drift  of 
opinion  and  legislation  now  is  to  set 
labor  apart  and  to  withdraw  it  from 
its  conditions  and  fitnA  the  aetion 
of  economic  forces  and  their  conse- 
quences,— give  it  immuttity  ttom 
the  pitilessneSB  of  life.  And 
there  are  appealing  considerations 
for  this  drift  of  opinion  arid 
inevitable  Sympathy  v(4th  It  sis  with 
many  other  conditieris,  but  wlikh 
the  law  carindt  reticle  by  a  saerifice 
of  eoristtttftional  ri^ts.  In  what 
l^slaflori  the  drift  (it  is  persaa- 
sion  in  some)  may  culminate  ean- 
not  now  be  priddicted,  but  it  is  very 
certain  that,  whatever  it  he.  tile 
judgment  now  deHversd  will  be 
cited  to  justify  it.  Wi»  it  no«  be 
said  that  if  one  ri^ht  of  a«  employer 
can  be  made  to  give  way,  why  not 
another?— made  a  condition  "upon 
economic  or  other  grounds"  of  his 
enterprise.  Indeed,  may  not  tiie 
question  be  made  more  general,  and 
if  in  supposed  benefit  to  a  particular 
class,  and  through  beriefit  to  them 
to  the  public,  ^ere  may  be  con- 
straint upon  or  the  imfiOBltioa  of 
burden  upori  one  right  of  a  eitizai, 
Why  not  upon  another?  There  is, 
therefore,  I  think,  menace  in  the 
present  judgment  to  all  rights,  sub- 
jecting them  unreservedly  to  con- 
ceptions of  public  policy.  If,  how- 
ever, this  general  apprehension  be 
not  justified,  there  is  threat  enough 
in  the  judgment  of  the  court  to  the 
interest  of  employers  generally  as  a 
result  of  the  difference  in  condi- 
tions. 

A  rather  curious  argument  is  used 
to  support  the  Arizona  law.  It  is 
said,  in  justification  of  its  discrimi- 
nation between  employer  and  em- 
ployee, that  the  employer  may,  in  re- 
lief from  it  and  rescue  from  its 
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burdens,  pass  them  to  the  consom- 
ers  of  his  products,  as  he  does  or  may 
do  in  the  case  of  otiier  expeases  of 
his  venture,  and  in  the  long  run 
their  incidence  is,  as  it  is  said  it 
should  be,  on  the  public,  and  that 
the  le^rislature,  in  so  eonsidering, 
was  reasoning  within  eonstitutioiwl 
bounds.  There  is  attractive  spe- 
ciousneu  in  the  argummt.  The  in- 
dividual employer  seems  to  be 
devested  of  grievance  and  the  prob< 
lem  the  law  presents  to  be  <N»e  of 
economies  and  governmental  policy ; 
is  a  kind  of  taxation,  an  expense  of 
j^eETftment,  the  burden  of  ^^uch  is 
pr(q9erly  Imd  upon  the  pablis,  and 
over  wbieh  a  eourti  can  have  but 
limited  power. 

If  it  is  intended  Isy  the  argument 
to  express  no  more  uian  a  tendency< 
while  it  has  no  relevancy,  I  think, 
upon  the  vatidity  of  the  law,  there 
may  be  no  dancfer  in  it.-  If  it  is  in- 
tended tA  be  erected  int^^  a  principle, 
there  is  daager  in  it.  It  is  eertanily 
facile  and  eoraprehensive.  What 
burd^i  can  be  put  upon  industry  or 
the  activities  (^  men  that  may  not 
be  justified  by  it? 

Of  course,  there  will  be  no  prO" 
duetioB  unless  all  of  its  costs  be  re- 
imbursed by  tbe  price  of  the  articles 
produced.  And  by  costs  I  mean  as 
well  the  burdens  of  government  as 
profit  to  the  employer, — ^his  induce- 
ment to  enterprise ;  and  the  wages 
of  employees, — ^their  inducement  to 
labor.  Without  such  reimburse- 
ment there  will  be  no  productions^. 
and  cannot  be  beyond  a  certain  ex- 
tent and  for  a  certain  time;  and 
there  is  no  way  to  effect  it  but 
through  the  consuming  public.  But 
recourse  to  such  consumption  as  a 
rescue  from  the  law  is  not  a  justlfl- 
cation  for  the  law,  and  it  is  very 
doubtful  if  it  had  any  conscious  in- 
fluence in  the  enactment  of  the  law. 

Indeed,  in  the  present  case,  what 
could  have  been  its  influence  and  to 
what  extent  can  it  have  an  ameli- 
orating effect?  An  employer  in  the 
indicated  industries  can  have  no  re- 
lief elccept  in  the  home  market.  If 
his  products  (where  theite  are  prod- 
ucts)    go    beyond,— ^go    to    other 
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states,— they  will  meet  the  competi- 
tion of  unburdened  products.  But 
this  is  obvious  and  needs  no  com- 
ment. 

The  CRIBP  JVSftlCBi,  Mr.  Justice 
Van  Devanter,  and  Mr.  Justice-  IKIe- 
ReynoMs  concur  in  this  dissent. 

Mr.  Justice  McReynoIds,  dissent- 
ing: 

While  I  earnestly  join  in  the  dis- 
sent written  by  Mr.  Justice  Mc- 
Eenna,  it  seems  not  inappropriate 
to  state  my  own  views  somewhat 
more  fully.  The  important  and  un- 
derlying questimi  is  common  to  the 
five  cases.  Number  232  is  typical, 
and  to  detail  certain  facts  and  cir- 
cumstances disclosed  by  the  record 
therein  may^  aid  the  discussion. 

Basing  his  claim  upon  the  Ari- 
zona Employers'  Liability  Law, 
Dan  Veazey  sued  plaintiff  in  error 
in  the  United  States  district  court  to 
recover  damages  for  personal  in- 
juries received  by  him  February  10, 
1916,  while  engaged  as  millwright 
and  carpenter  in  constructing  a 
"flotation  system"  at  the  company's 
inill  or  reduction  works  in  Gila 
county,  Arizona,  "wherein  steam, 
electricity,  or  other  mechanical  pow- 
er was  then  and  there  used  to  oper- 
ate machinery."  He  alleged  that 
while  exercising  due  care  he 
"suffered  severe  personal  and  bodily 
injuries  by  an  accident  arising  out  of 
and  in  oourse  of  such  labor,  service, 
and  employment  and  due  te  a  condi- 
tion or  CMiditions  of  such  occupa- 
tion or  employment)'  which  injuries 
wev»  not  caused  by  his  negligenoe, 
but  wane  suetained  in  the  meaner 
fdldwins:  "Plaintiff,  in  the  due 
course  of  hiB  said  labor,  service,  and  - 
eidploytnent,  was  stuidii^  upon  a' 
certaiin  timber  or  joist  ineorporat* 
ed  in  said  'flotation  system,'  en- 
g»g6d  ill  boltihg  and  fAStenin^  to- 
gether the  timbtarB  thereof.  That 
the  s&ld  timber  or  josst  opon  wMcb 
plaintiff  was  then  and  there  stand- 
ing was  then  and  there  elevated 
above  the  ground  or  floor  of  said 
mill  or  reducrt;km  works  a  distance 
of  approximately  10  .  feet.  That 
while    so    oigaged    as    afoireMld, 
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plaintiff  slipped  from  said  timber 
or  joist  and  fell  to  the  ground  .  .  . 
witii  great  force  and  violence," 
.  .  .  was  permanently  injured, 
and  will  forever  remain  sick,  sore, 
lame,  and  crippled. 

No  charge  of  negligence  or  fail- 
ure to  perform  any  duty  was  made 
against  the  company.  It  unsuccess- 
fully set  up  and  relied  upon  in- 
validity of  the  Employers'  Liability 
Law  because  in  conflict  with  the 
14th  Amendment;  judgment  went 
against  it ;  and  the  cause  is  here  by 
writ  of  error  to  the  trial  court 
(Judicial  Ck>de,  §  237  [86  Stat,  at  L. 
1156,  chap.  231,  Comp.  Stat.  1916, 
§  1214,  5  Fed.  Stat.  Anno.  2d  ed. 
p.  723]). 

Article  18  of  the  Arizona  Consti- 
tution provides: 

"Section  4.  The  common-law  doc- 
trine of  fellow  servant,  so  far  as  it 
aflfects  the  liability  of  a  master  for 
injuries  to  his  servants  resulting 
from  the  acts  or  omissions  of  any 
other  servant  or  servants  of  the 
common  master  is  forever  abro- 
gated. 

"Section  6.  The  defense  of  con- 
tributory negligence  or  of  assump- 
tion of  risk  shall,  in  all  cases  what- 
soever, be  a  question  of  fact  and 
shall,  at  all  times,  be  left  to  the  jury. 

"Section  6.  The  right  of  action  to 
recover  damages  for  injuries  shall 
never  be  abrogated,  and  the  amount 
recovered  shall  not  be  subject  to  any 
statutory  limitation. 

"Section  7.  To  protect  the  safety 
of  employees  in  all  hazardous  occu- 
pations, in  mining,  smelting,  manu- 
facturing, railroad  or  street  railway 
transportation,  or  any  oth^  indus- 
try the  legislature  shall  enact  an 
Employers'  Liability  Law,  by  the 
terms  of  which  any  employer, 
whether  individual,  association,  or 
corporation  shall  be  liable  for  the 
death  or  injury,  caused  by  any  acci- 
dent due  to  a  condition  or  conditions 
of  such  occupation,  of  any  employee 
in  the  service  of  such  employer  in 
such  hazardous  occupation,  in  all 
cases  in  which  such  death  or  injury 
of  such  employee  shall  not  have  been 
caused  by  the  negligmce  of  the  em- 
ployee killed  or  injured. 


"Section  8.  The  legislature  shall 
enact  a  Workmen's  Compulsory 
Compensation  Law  applicable  to 
workmen  engaged  in  manual  or  me- 
chanical labor  in  such  employments 
as  the  legislature  may  determine  to 
be  especially  dangerous,  by  which 
compulsory  compensation  shall  be 
required  to  be  paid  to  any  such 
workman  by  his  employer,  if  in  the 
course  of  such  emplosrment  person- 
al injury  to  any  such  workman  from 
any  accident  arising  out  of,  and  in 
the  coarse  of,  such  employment  is 
caused  in  whole,  or  in  part,  or  is  eon- 
tributed  to,  by  a  necessary  risk  or 
danger  of  such  employment,  or  a 
necessary  risk  or  danger  inherent  in 
the  nature  thereof,  or  by  failure  of 
such  employer,  or  any  of  his  or  its 
officers,  agents,  or  employee  or  em- 
ployees, to  exercise  due  care,  or  to 
comply  with  any  law  affecting  such 
employment;  Provided,  that  it  shall 
be  optional  with  said  employee  to 
settle  for  such  compensation,  or  re~ 
tain  the  right  to  sue  said  empl<qrer 
as  provided  by  this  ConstitutJon." 

Obeying  the  constitutional  man- 
date, the  legislature  enacted  the 
"Employers'  Liability  Law,"  ap- 
proved May  24,  1912  (chap.  89, 
Laws  of  Arizona  1912,  p.  491 ;  Ariz. 
Rev.  Stat.  1913,  §§  8153-3162), 
which  provides: 

That  to  protect  the  safety  of 
workmen  at  manual  or  mechanical 
labor  in  many  occupations  declared 
hazardous  and  enumerated  in  §  4, — 
among  them  all  work  in  or  about 
mines  and  in  mills,  shops,  plants, 
and  factories  where  steam  or  elec- 
tricity is  used  to  operate  machinery, 
—every  employer,  whether  individ- 
ual, association,  or  corporation, 
"shall  be  liable  for  the  death  or  in- 
jury, caused  by  any  accident  due  to 
a  condition  or  conditions  of  sud^ 
occupation,  of  any  employee  in  the 
service  of  such  employer  in  such 
hazardous  occupation,  in  all  cases 
in  which  such  death  or  injury  of 
such  employee  shall  not  have  been 
caused  by  the  negligence  of  the  em- 
ployee killed  or  injured." 

"Section  6.  When,  in  the  coorse 
of  work  in  any  of  the  employments 


Digitized  by  ^vjUUy  If 


J 


ARIZONA  COPPER 

tAflaOH*  Mmployert'  lAabiUty  Catet,  BaO  V.  S. 

or  oecupatioQs  enumerated  in  §  4  of 
this  act,  personal  injury  or  death  by 
any  acddent  arising  out  of  and  in 
the  course  of  such  labor,  service, 
«nd  employment,  and  due  to  a  con- 
dition or  conditions  of  such  occupa- 
tion or  emplojnnent,  is  caused  to  or 
suffered  by  any  workman  engaged 
therein,  in  all  cases  in  which  such 
injury  or  death  of  such  employee 
shall  not  have  been  caused  by  the 
negligence  of  the  employee  killed  or 
injured,  then  the  employer  of  such 
employee  shall  be  liable  in  damages 
to  employee  injured,  or  in  case  death 
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ensues,  to  the  personal  representa- 
tive of  the  deceased  for  the  benefit 
of  the  surviving  widow  or  husband 
and  children  of  such  employee;  and, 
if  none,  then  to  such  employee's 
parents;  and,  if  none,  then  to  the 
next  of  kin  dejpendent  upon  such 
employee,  and,  if  none,  then  to  his 
personal  representative,  for  the  ben- 
efit of  the  estate  of  the  deceased." 
Section  7  requires  that  questions  of 
contributory  negligence  and  as- 
sumption of  risk  shall  be  left  to  the 
jury.  (The  full  text  of  the  act  is  in 
the  margin.*) 


^Lava  of  Arizona  1912,  chap.  89,  p. 
491;  Bwr.  Stat.  Aria.  Civ.  Code  1913,  IS 
8153-3162,  p.  1061. 

See.  1.  That  this  act  is  and  riiall  b« 
declared  to  be  an  Bmployeri'  Liability 
Law  as  prescribed  in  §  7  of  article  18  of 
the  state  Constitation. 

Sec.  2.  That  to  protect  the  safety  of 
employees  in  all  hasardoaa  occupations  in 
niinins,  smelting:,  mannfactaring,  rail- 
xoad,  or  street  rail-way,  transportation, 
or  any  other,  industry  as  provided  in  said 
li  7  ^  article  18  of  the  state  Constitu- 
tion, any  employer,  whether  individnal, 
association,  or  corporation,  shall  be  liable 
for  the  death  or  injury,  caused  by  any 
accident  due  to  a  condition  or  conditions 
«f  such  occupation,  of  any  employee  in 
the  service  of  such  employer  in  such 
hazardous  occupation,  in  all  cases  in 
which  such  death  or  injury  of  such  em- 
ployee shall  not  have  been  caused  by  the 
negligence  of  the  employee  killed  or  in- 
jured. 

See.  3.  The  labor  and  services  of  work- 
men at  manual  and  mechanical  labor,  in 
the  employment  of  any  person,  firm,  asso- 
ciation, eonqtany,  or  corporation,  in  the 
occupationa  enumerated  in  I  4  of  this  act 
ars  hereby  declared  and  determined  to  be 
■erviee  ia  a  hasardous  occupation  wifliin 
tiie  meaning  of  the  terms  of  I  8  of  this 
act  ' 

By  MBBon  of  tha  nature  and  eonditlona 
of,  and  the  means  used  and  provided  for  , 
dsing  the  woik  in,  said  occupations,  such  ' 
-aerviee  is  especially  dani^erous  and  has- 
ardoaa to  the  workmen  therein,  because 
of  rid»  and  hazards  which  are  inherent 
in  such  occupations  and  which  are  un- 
avoMlable  by  the  workmen  therein. 
.   Sec.  4.  The  occupations  hereby  declared 
and   determined  to  be  hazardous  within 
the  meaning  of  this  act  are  as  follows: 

1.  The  operation  of  steam  railroads, 
electeieal  railroads,  street  railroads,  by 
looomfitivea,  engines,  trains,   motors,  or 


cars  of  any  kind  propelled  by  steam,  elec- 
tricity, cable  or  other  mechanichl  power, 
including  the  construction,  use  or  repair 
of  machinery,  plant,  tracks,  switches, 
bridges,  roadbeds,  upon,  over,  and  by 
which  such  railway  business  is  operated. 

2.  All  work  when  making,  using,  or 
necessitating  dangferous  proximity  to  gun- 
powder, blasting  powder,  dynamite,  com- 
pressed air,  or  any  other  explosive. 

8.  The  erection  or  demolition  of  any 
bridge,  building  or  structure  in  which 
there  is,  or  in  which  the  plans  and  speci- 
fications require,  iron  or  steel  framework. 

4.  The  operation  of  all  elevators,  elevat- 
ing machines  or  derricks  or  hoisting  ap- 
paratus used  within  or  on  the  outside  of 
any  bridge,  building  or  other  structure 
for  conveying  materials  in  connection 
with  the  erection  or  demolition  of  such 
bridge,  building  or  structure. 

5.  All  work  on  ladders  or  scaffolds  of 
any  kind  elevated  twenty  (20)  feet  or 
more  above  the  gn:onnd  or  floor  beneath 
in  the  erection,  construction,  repair, 
painting  or  alteration  of  any  building, 
bridge,  structure  or  other  work  In  which 
the  same  are  used. 

6.  AH  work  of  construction,  operation, 
alteration  or  repair  where  wires,  cables, 
switchboards,  or  other  apparatus  or  ma- 
chinery are  in  use  charged  with  electrical 
current. 

7.  All  work  in  the  construction,  altera- 
tion, or  repair  of  pole  lines  for  telegraph, 
telephone  or  other  purposes. 

8.  All  work  in  or  about  quarries,  open 
pits,  open  cuts,  mines,  ore  reduction 
trorks  and  smelters. 

9.  All  work  In  the  construction  and  re- 
pair of  tunnels,  subways  and  viaducts. 

10.  All  work  in  mills,  shops,  works, 
yards,  plants  and  factories  where  steam, 
electricity,  or  any  other  mechanical  power 
is  used  to  operate  machinery  and  appli- 
ances in  and  about  such  premises. 

Sec.  5.  Every    employer,    whether    in- 
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Likewise,  the  Ic^slature  enacted 
a  Compulsory  Compensation  Law, 
approved  June  8,  1912,  applicable 
to  workmen  in  the  same  occupations 
as  those  declared  hazardous  by  the 
Employers'  Liability  Law  (chap. 
14,  Laws  of  Ariz.  Spec.  Sess.  1912, 


p.  28) .    Material  portions  of  it  are 
in  the  margin.' 

In  Consolidated  Arizona  Smelting 
Co.  V.  Ujack  (1914)  15  Aris.  882, 
884, 139  Pac.  465,  the  supreme  court 
declared:  "Under  the  laws  of 
Arizona,  an  ooaployee  who  is  injured 


dividual,  Arm,  acwociation,  company  or 
corporation,  emplc^ing  workman  in  lucAt 
occupation,  o£  itself  or  Uimuarh  an  agent, 
aball  by  rules,  regulations,  or  instaruc- 
tions,  inform  all  employees  in  such  occu- 
pations as  to  the  duties  and  restrictions 
of  their  employment,  to  the  end  of  pro- 
tecting the  safety  of  employees  in  such 
employment. 

Sec.  6.  Wii»n  in  the  coprae  of  work  in 
any  of  the  exnployxneots  or  occupations 
ei^wmerated  in  g  4  of  this  act,  personal 
injury  or  death  by  any  accident  arising 
out  of  and  in  the  course  of  such  labor, 
service  .and  employment,  and  due  to  a 
condition  or  conditions  of  such  occupa- 
tion or  employment,  is  caused  to  or  suf- 
fered by  any  workman  engaged  tbesein, 
in  all  cases  in  which  such  injury  or  death 
of  such  employee  shall  not  have  been 
caused  by  the  negligence  of  the  emjlloyee 
killed  or  injured,  then  the  employer  of 
such  employee  shall  be  liable  in  damages 
to  employee  injured,  or,  in  case  death  en- 
sues, to  the  personal  representative  of  the 
deceased  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such 
employee;  and,  if  none,  then  to  such  em- 
ployee's parents;  and,  if  none,  then  to  the 
next  of  kin  dependent  upon  such  employee, 
and  if  none  then  to  his  personal  repre- 
sentative, for  the  benefit  of  the  estate  of 
the  deceased. 

Sec.  7.  In  all  actions  hereafter  brought 
against  any  such  employer  under  or  by 
virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  personal  injuries 
to  any  employee,  or  where  such  injuries 
have  resulted  in  his  death,  the  question 
whether  the  employee  may  have  been 
guilty  of  contributory  negligence,  or  has 
assumed  the  risk,  shall  be  a  question  of 
fact  and  shall  at  all  times  be  left  to  the 
jury,  as  provided  in  §  6  of  article  18  of 
the  state  Constitution. 

Sec.  8.  That  any  contract,  rule,  regula- 
tion, or  device  whatsoever,  tiie  purpose  or 
intent  of  which  shall  be  to  enable  any  em- 
ployer to  exempt  himself  or  itself  from 
any  liability  created  by  this  act,  shall  to 
that  extent  be  void;  provided,  that  in  any 
action  brought  against  any  such  employer 
under  or  by  virtue  of  any  of  the  pro- 
visions of  this  act,  such  employer  may 
set  off  therein  any  sum  it  has  contributed 
or  paid  to  any  insurance,'  relief  benefit. 


or  indemnity  or  that  may  have  paid  to 
the  injured  employee  or  his  personal 
representative  on  account  of  tiie  injury 
or  death  for  which  said  aetioii  was 
brought. 

Sec.  0.  In  all  actions  for  daaaages 
brought  under  the  provisions  of  this  act, 
if  the  plaintiff  be  suoeesaful  iu  obtaining 
Judgment;  and  if  the  defendant  spposls 
to  a  faigter  cooit;  and  if  the  pMntMf  in 
the  kiirer  court  be  again  SMimiirfwl;  and 
the  judgement  of  the  lower  court  bo  ogoa 
t^Btfamd  by  tiM  Ughor  cowt  or  oeurts; 
then,  »sd  u  that  ownt  the  plaintiff  ohall 
Imvt  ttdded  to  the  amosnt  il  wfA  J«dg- 
ment  by  such  higher  cenii  or  cooia,  io- 
ter^iit  at  tke  rate  of  12  per  cent  per 
annum  on  the  amount  of  sncfa  jaJgasiinl 
f rpm  tbe  dwte  <rf  the  filwg  wi  the  oak  in 
ti»  ftrst  inatance  oatil  the  fall  aMoont  d 
such  judgment  is  paid. 

Sac  10.  No  action  shall  be  maintained 
under  this  act  unless  commenced  within 
two  years  from  the  day  the  cause  of 
action  occurred. 

Sec.  11.  All  acts  and  parts  of  acta  in 
conflict  herewitii  are  her^y  repealed. 

Whereas,  the  state  Constitution  com- 
mands the  enactment  of  an  Emidoycrs' 
Liability  Law  by  the  legislature  nt  its 
first  session ;  and 

Whereas,  titis  act  being  said  Employers' 
Liability  Law  is  immediately  necessary 
for  the  preservation  of  the  public  peace, 
health  and  safe^,  an  emergency  is  here- 
by declared  to  exist,  and  this  aet  siiaU  be 
in  full  force  and  effect  from  and  after 
its  passage  and  its  awtvrml  by  tiio  gov- 
ernor, and  is  hweby  exempt  from  tint 
operation  of  the  rcfarendam  prwiaion  of 
the  statg)  Constitution. 

■Employers'  Liability  Law. 

Sec.  Z.  That  oompenaation  ^■duattil 
according  to  average  earnings  and  lim- 
ited to  $4,000  "shall  be  paid  by  his  em- 
ployer to  any  worknaan  engngod  in  any 
employment  declared  and  datennined 
to  be  especially  dangerons, 
whetber  said  employer  be  •  person,  firm, 
association,  oompany,  or  corporation,  if 
in  the  course  of  the  envloyment  of  said 
employee  personal  injury  theroto  from 
any  accident  arising  out  at,  and  in  the 
oouTM  of,  foeh  employmont  is  eanaed  in 
whole,  or  in  part,  or  io  eontrflmtod  is, 
by  a  noesssary.  risk  or  danaar  tt  waA 
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in  tike  course  of  his  employment  has 
(^eo  to  him  three  avenues  of  re- 
dress, any  one  of  which  he  may  pur- 
sue, accordiAg  to  the  facts  of  his 
caae.  Thayare:  (I)  The  common- 
law  liability  relieved  of  the  fellow- 
servant  defense,  and  in  which  the 
deCeoacs  of  contributory  negligence 
and  assumption  of  risk  are  q^uestions 
to  he  laft  to  the  jury.  Const.  §§  4, 
5,  art  18.  <2)  Employers'  Liabil- 
iiy  Law,  which  applies  to  hazardous 
occupations  where  the  injury  or 
death  ia  not  caused  by  hia  own  n^- 
Ugence.  Const.  |  7.  art.  18.  (3) 
The  Compulsory  CompeosAtion  Law, 
applkaUie  to  «Bpecially  dangerous 
occupation,  hy  which  he  may  re- 
cover comppiiwHtion  without  faylt 
upon  tibe  pant  of  the  employer. 
Const.  §  B,  art.  18." 

In  Inspiration  Consol.  Copier  Co- 
V.  IftandeE  (July  2,  1917)  19  A^k. 
161,  106  F.ac.  281,  the  supreme 
court  apeciiusally  brid  that  the  Em- 
ployers' liability  Law  does  not  con- 
flict with  the  14th  Amendment,  and, 
among  other  things,  said:  "That 
the  liability  statute  must  be  con- 
strued as  one  creating  a  liability  for 
accidents  resulting  in  injuries  to 
the  workmen  engaged  in  hazardous 
ocenpations  due  to  the  risks  and 
hazards  inherent  in  such  occupa- 
tions, without  regard  to  the  negli- 
gence of  the  employer,  as  such  negli- 
getnce  is  understood  in  the  common 
law  of  liability;  in  other  words,  such 
statute  creates  a  liability  for  acci- 
dienta  arising  from  the  risks  and 
hazards  inherent  in  the  occupation 


CO.  T.  HAMMER.  1569 

iOO,  tS  L.  ti.  ItSB,  S9  Sup.  Ct.  Rep.  SSS.) 

without  regard  to  the  nee^igence  or 
fault  of  the  enijployer.  ...  In 
other  words,  this  statute  creates  a 
liability  of  the  master  to  damages 
suffered  from  any  accident  hefallmg 
hia  servant  while  engaged  in  the 
performance  of  duties  in  dangerous 
occupations,  without  requiring  the 
negligence  of  the  master  to  be 
shown  as  9fi  ^lement  of  the  right  to 
recover;  and  it  likewise  takes  away 
.from  the  master  his  common-law 
right  of  defense  of  assumption  of 
ordinary  risk  by  the  servant,  and 
leaves  to  the  master  the  right  to  de- 
fend upon  the  grounds  that  the  serv- 
ai4  aasumed  the  ordinary  risks  oth- 
er thiui  risks  inherent  in  the  occu- 
patum."  (This  opinion  was  reaf-r 
nimed  in  Superior  &  P.  Copper  Co. 
V.  Tpmidi  (J^ily  ?.  1917)  19  Ariz. 
182,  165  Pac.  1101,  1185.) 

In  Arizona  Copper  Co.  v.  Burciaga 
(1918)  —  Ariz.  — ,  177  Pac.  39, 31- 
38,  the  aupreme  court  said:  "As 
(dearly  intimated  by  this  court  in 
Inspiration  Consol.  Copper  Co.  v. 
Mendez,  19  Ariz.  151,  166  Pac. 
278,  1183,  the  Employers'  Liability 
Law  is  designed  to  give  a  right  of 
action  to  ths  eniployee  injured  by 
accident  occurring  from  risks  and 
hazards  inherent  in  the  occupation, 
and  without  regard  to  the  negli- 
gence on  the  part  of  the  employer. 
Such  is  the  clear  import  of  the  said 
Employers'  Liability  Law.    .    .    . 

"The  liability  incurred  by  the 
employer  from  a  personal  injury 
sustained  by  his  employee  from  an 
accident  arising-  out  of  and  in  the 


employment,  or  a  necessary  risk  or  dan- 
ger inherent  in  the  nature  thereof,  or  by 
failure  of  such  employer,  otr  any  of  his 
or  its  officers,  agents,  or  employee  or  cut- 
plopses,  to  exercise  due  care,  or  to  com- 
ply viM)  any  law  affecting  such  employ- 
ment." 

"Sec.  4.  In  case  such  employee  or  his 
personal  representative  shall  refuse  to 
settle  for  such  compeiMation  (aa  providad 
in  §  8  of  article  Id  of  the  state  Constiita- 
ti«o)  und  chaoses  to  retain  l^e  right  to 
avfi  said  employer  (as  provided  in  any 
law  provided  for  in  §  7,  article  18  of  the 
state  Constitution)  he  may  so  refuse  to 
settle  and  may  retain  said  right.  .  .  . 
$  6.  The  common-law  doctrine  of  no  lia- 
bility witiiout  fault  is  hereby  declared  and 


detemined  to  he  abragfUied  in  Arizona  as 
far  M  it  shall  be  sought  to  be  applied  to 
tiie  ticcidfints  Ivareinbefbre  mentioned. 
.  .  .  S  14.  .  .  .  Provided,  if,  after 
the  accident,  either  the  employer  or  the 
workman  shall  refuse  to  make  or  accept 
compensation  under  this  act  or  to  pro- 
ceed under  or  rely  upon  the  provisions 
hereof  for  relief,  then  the  other  may  pur- 
sue his  remedy  or  make  his  defense  under 
other  existing  statutes,  the  state  Consti- 
tution, or  the  common  lawy  except  as 
herein  provided,  as  his  rights  may  at  the 
time  exist.  Any  suit  brought  by  the  work- 
man for  a  recovery  shall  be  held  as  an 
election  to  pursue  wch  remedy  exclusive- 
ly." 
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course  of  labor,  service,  and  employ- 
ment in  hazardous  occupations  spec- 
ified in  the  statute,  and  due  to  a 
condition  or  conditions  of  such  oc- 
cupation or  employment,  if  such 
shall  not  have  been  caused  from  the 
negligence  of  such  employee,  is 
such  an  amount  as  will  compensate 
such  employee  for  the  injuries  sus- 
tained by  him  directly  attributable 
to  such  accident.  .  .  .  'Liable  in 
damages,'  as  used  in  If  8158,  chap. 
6,  of  title  14,  Employers'  Liability 
Law  (Ariz.  Rev.  Stat.  1913),  has 
reference  to  and  means  that  the 
employer  becomes  obligated  to  pay 
to  the  employee  injured  in  an  ac- 
cident while  engaged  in  an  occupa- 
tion declared  hazardous,  occurring 
without  fault  of  the  employer,  all 
loss  to  the  employee  which  is  actu- 
ally caused  by  the  accident  and  the 
amount  of  which  is  susceptible  of 
ascertainment.  ...  Of  course, 
mental  and  physical  suffering  ex- 
perienced by  the  employee  injured, 
proximately  resulting  from  the  ac- 
cident, the  reasonable  value  of  work- 
ing time  lost  by  the  employee, 
necessary  expenditures  for  the 
treatment  of  injuries,  and  compen- 
sation for  the  employee's  diminished 
earning  power,  directly  resulting 
from  the  injury,  and  perhaps  other 
results  causing  direct  loss,  are  mat- 
ters of  actual  loss,  and  as  such  re- 
coverable." 

From  the  foregoing  it  appears 
that  we  have  for  consideration  a 
statute  which  undertakes,  in  the  ab- 
sence of  fault,  to  impose  upon  all 
employers  (individual  and  corpo- 
rate) engaged  in  enterprises  essen- 
tial to  the  public  welfare,  not  subject 
to  prohibition  by  the  state,  and 
often  not  attended  by  any  extraor- 
ordinary  hazard,  an  unlimited  lia- 
bility to  employees  for  damages 
resulting  from  accidental  injuries, 
— including  physical  and  mental 
pain, — which  may  be  recovered  by 
the  injured  party  or  his  adminis- 
trator for  benefit  of  widow,  chil- 
dren, parents,  next  of  dependent 
kin,  or  the  estate.  The  individual 
who  hires  only  one  man  and  works 
by  his  side  is  put  on  the  same  foot- 


ing as  a  corporation  which  employs 
thousands ;  no  attention  is  given  to 
probable  ability  to  pay  the  award; 
length  of  service  is  unimportant^— 
a  minute  seems  Plough;  wages  con- 
tracted for  bear  no  necessary  rela- 
tionship to  what  may  be  recovered; 
and  a  single  accident  which  he  was 
powerless  to  prevent  or  provide 
against  may  pauperize  the  employ- 
er. And  by  reason  of  existing  con- 
stitutional and  statutory  provisions 
an  injured  workman  may  claim  un- 
der this  act,  or  under  the  Compen- 
sation Law,  or  according  to  the 
common  law,  materially  modified  in 
his  favor  by  exclusion  of  the  fellow- 
servant  rule  and  otherwise.  On  the 
other  hand,  while  the  «nployer  is 
declared  subject  to  new,  imcertain, 
and  greatly  enlarged  liability,  not- 
withstanding the  utmost  care,  noth- 
ing has  been  granted  him  in  return. 

In  such  circumstances,  would  en- 
forcement of  the  challenged  statute 
deprive  employers  of  rights  by  the 
14th  Amendment?  Plainly,  I  think, 
nothing  short  of  an  affirmative  an- 
swer is  compatible  with  well-defined 
constitutional  guaranties. 

Of  course,  the  14th  Amendment 
was  never  intended  to  render  im- 
mutable any  particular  rule  of  law, 
nor  did  it  by  fixation  immortalize 
prevailing  doctrines  concerning 
legal  rights  and  liabilities.  Orderiy 
and  rational  progress  was  not  fore- 
stalled. Holden  v.  Hardy,  169  U.  S. 
366,  387,  42  L.  ed.  780,  789,  18  Sap. 
Ct.  Rep.  888.  But  it  did  strip  tbe 
states  of  all  power  to  deprive  any 
person  of  life,  liberty,  or  property 
by  arbitrary  or  oppressive  action, — 
such  action  is  never  due  process  of 
law. 

In  the  last  analysis  it  is  for  ns  to 
determine  what  is  arbitrary  or  op- 
pressive upon  consideration  of  the 
natural  and  inherent  principles  of 
practical  justice  which  lie  at  the 
base  of  our  traditional  jurispru- 
dence and  inspirit  our  Constltutimi. 
A  legislative  declaration  of  reason- 
ableness is  not  conclusive ;  no  nx>re 
so  is  popular  approval, — otherwise 
constitutional  inhibitions  would  be 
futile.    And  plainly,  I  think,  the  in- 
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dividual's  fundamental  rights  are 
not  proper  subjects  for  experimen- 
tation ;  they  ought  not  to  be  sacri- 
ficed to  questionable  theorization. 

Until  now  I  had  supposed  that  a 
man's  liberty  and  property — ^with 
thdr  essential  incidents — ^were  un- 
der the  protection  of  our  charter, 
and  not  subordinate  to  whims  or 
caprices  or  fanciful  ideas  of  those 
who  happen  for  the  day  to  consti- 
tute the  l^^lative  majority.  The 
contrary  doctrine  is  revolutionary 
and  leads  straight  towards  destruc- 
tion of  our  well-tried  and  successful 
system  of  government.  Perhaps  an- 
other syston  may  be  better, — I  do 
not  happen  to  ^nk  so, — but  it  is 
the  du^  of  the  courts  to  uphold  the 
cM  one  unless  and  until  superseded 
through  orderly  methods. 

After  great  ccmsideration  in 
Adair  v.  United  States,  208  U.  S. 
161,  52  lu  ed.  436,  28  Sup.  Ct.  Kep. 
277, 13  Ann.  Cas.  764,  and  Coppage 
V.  Kansas,  236  U.  S.  1, 59  L.  ed.  441, 
L.R.A.1915C,  960,  35  Sup.  a.  Rep. 
240,  this  court  declared  that  the 
14th  Amendment  guarante'es  to  both 
employer  and  employee  the  liberty 
of  entering  into  contracts  for  serv- 
ice subject  only  to  reasonable  re- 
strictions. "The  principle  is  funda- 
mental and  vital.'* 
'  In  the  first  case  an  act  of 
Congress  prohibiting  interstate  car- 
riers from  requiring  one  seeking 
employment,  as  a  condition  of  such 
employment,  to  enter  into  an  agreei- 
ment  not  to  become  or  remain  a 
member  of  a  labor  organization, 
was  declared  in  conflict  with  the  5th 
Amendmoit.  In  Coppage  v.  Kansas 
a  state  statute  which  declared  it  un- 
lawful to  require  one  to  agree  not 
to  be  a  member  of  a  labor  associa- 
tion as  a  condition  of  securing  em- 
ploymmt  was  held  invalid  under 
the  14th  Amendment  and  we  said: 
"An  int^erance  with  tiiis  liberiy 
80  serious  aa  that  now  under  con- 
sideration and  so  disturbing  of 
equltHly  «f  right  mast  be  deemed  to 
be  drbitrary,  unless  it  be  support- 
able as  a  reasonid>le  exercise  of  the 
police  powNT  of  the  state."  In 
Tmax  V.  Raidv  239  U.  S.  S3,  41,  60 
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L.  ed.  131,  135,  LJR.A.1916D,  646, 
86  Sup.  Ct.  Rep.  7,  Ann.  Cas.  1917B, 
283,  an  Arizona  statute  prohibiting 
employment  of  aliens  except  under 
certain  conditions  was  struck  down. 
We  there  said:  "It  requires  no 
argument  to  show  that  the  right  to 
work  for  a  living  in  the  common 
occupations  of  the  community  is  of 
the  very  essence  of  the  personal 
freedom  and  opportunity  that  it 
was  the  purpose  of  the  [14th] 
Amendment  to  secure." 

The  right  to  employ  and  the  right 
to  labor  are  correlative, — ^neither 
can  be  destn^ed  nor  unduly  hin- 
dn«d  without  impairing  the  other. 
The  restrictions  imposed  by  the  act 
of  Congress,  struck  down  in  the 
Adair  Case,  by  the  Kansas  statute, 
declared  invalid  in  the  Coppage 
Case,  and  by  the  Arizona  statute, 
held  inoperative  ia  thi6  Truax  Case, 
viewed  as  practical  matters,  seem 
ratlier  trivial  in  comparison  with. 
the  burden  laid  on  employers  by  the 
statute  before  us.  And  the  grounds 
suggested  to  support  it  really 
amount  in  substance  to  asserting 
that  the  legislature  has  power  to 
protect  society  against  the  conse- 
quences of  accidental  injuries,  and 
therefore  it  may  impose  the  loss  re- 
sulting therefrom  upon  those  wholly 
without  fault  who  have  afforded 
others  welcomed  opportunities  to 
earn  an  .honest  living  snder  unob- 
jectionable conditions.  As  a  meas- 
ure to  stifle  enterprise,  produce 
discontent,  strife,  idleness,  and 
-pauperism,  the  outlook  for  the  en- 
actment seems  much  too  good. 

In  New  York  C.  R.  Co.  v.  White, 
243  U.  S.  188,  61  L.  ed.  667, 
L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247,  Ann.  Caa.  1917D,  689, 13  N.  C. 
C.  A.  943,  and  Mountein  Timber 
Co.  V.  Washington,  243  U.  S.  219, 61 
L.  ed.  685,  37  Sup.  Ct.  R^.  260, 
Ann.  Cas.  1917D,  642,  13  N.  C.  C. 
A.  927,  as  I  had  supposed  for  rea- 
sons d^nitely  pointed  out,  we  held 
the  challenged  statutes  not  in  con- 
flict with  IJie  14th  Amendment  al- 
though they  imposed  liability  with- 
out fault  and  introduced  a  plan  for 
compensating  workmen,  unknown  to 
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the  common  law.  The  elements  of 
those  statutes  regarded  as  adequate 
to  save  their  validity  we  specified ; 
if  sach  characteristics  had  not  been 
found,  the  result,  necessarily,  would 
have  been  otherwise  unless  we  were 
merely  indulging  in  harmful  chatter. 

Here,  without  fault,  the  statute 
in  question  imposes  liability  in  some 
aspects  more  onerous  than  either 
the  New  Yoric  or  Washington  law 
prescribed;  and  the  grounds  upon 
which  we  sustained  those  statutes 
are  whotty  lacking.  The  emi^oyer 
is  not  exempted  from  any  liability 
formerly  imposed;  he  is  given  no 
quid  pro  quo  for  his  new  burdtens; 
tiie  common-law  rules  have  been 
set  aside  without  a  reasonably  just 
substitute;  the  employee  ie  relieved 
from  consequences  of  ordinal^  risks- 
of  the  occupation  and  these  are  im- 
posed upon  the  emplosrer  without 
defined  limit  to  possible  recovery, 
which  may  ultimately  go  to  non- 
dependents,  distant  relatives,  or,  by 
escheat,  to  the  state;  "the  act  bears 
no  UAt  iiidi(!ation  of  a  just  settle- 
ment of  a  difficult  problem  affecting 
one  of  the  most  important  of  soci^ 
relations;"  oh  the  contrary,  it  will 
probably  intensify  the  difficalties. 

The  liability  is  not  restricted  to 
the  pectiniary  loss  at  a  disabMd 
employee,  or  those  entitled  to  leok 
to  him  for  support,  but  indudes 
compensatioit  for  physical  And  men- 
tal pain  and  suffering;  a  recovery 
resaltiiig  in  bankruptcy  to  an  em- 


ployer may  benefit  only  a  distant 
relative,  financially  independent ; 
the  prescribed  responsibility  is  not 
"to  contribatB  reasonable  amounts 
according  to  a  reasonable  and  defi- 
nite scale,  by  way  of  compensatkm 
for  the  loss  of  earning  power  aris- 
ing from  accidental  injuries,"  bat  is 
unlimited,  unavoidable  by  any  eare, 
ineapaUe  ef  faiifly  defihite  estuna- 
tion  in  advance,  and  enforceable  by 
litigation  probably  acrimonious, 
long  dl«wn  out,  and  expensive. 
While  the  statnte  is  inattentive  to 
the  employee's  fault,  it  pearmits  re- 
covery in  excete  of  the  employee's 
pecuniary  misfortwie;  and  provides 
for  coihpensatioA,  not  general,  but 
sporadic,  uncertain,  conjecture,  (to- 
layed,  indefinite  as  to  amount,  and 
not  distributed  over  such  long 
period  as  to  affotd  actual  protec- 
tion against  loss  or  lessened  earning 
capacity,  with  insurance  to  society 
against  pauperism,  etc 

I  am  unable  to  see  any  rational 
basis  for  saying  that  the  act  is  a 
proper  exercise  of  the  state's  police 
power.  It  is  unreasonable  and  op- 
pressive upon  both  emf>toyef  and 
employee;  to  permit  ltd  etiforce- 
ment  will  impair  fufida^fltal 
rights  solemhly  guaranteed  h)f  our 
Constitution,  and  heretofore  u  I 
think,  respected  and  eniorcea. 

The  OHiBr  JusnoB  aad  llr.  Justice 
McKeilna  and  Mr.  Jostibe  VaiiDe- 
vaater  OBBcur  in  thks  opinioib 


ANNCPTATkOli 

CiwiililMlfcmailly  of  WbrtduMTi  Cempeniafion  Aa  gtvidf  chbtce  df  Nilwdlef 
(iscltftfvely  to  eMieC  employer  or  employee. 


In  mAiiy  ef  the  eases  We  validity  o^f 
the  actd  has  been  attacked  by  the  em- 
ployer,  and  the  fact  that  the  acts  gave 
an  optiMi  to  the  employer  has  been 
relied  upon  as  a  ground  fbr  sustaining 
them,  ■nlthftnt  any  diScussiMi  of  the 
effect  of  tH^  fact  that  the  etnpldyer's 
option  MraS  delusive. 

It  win  be  observed  that  in  the  re- 
ported case  (AiUZONA  CopPBit  Co.  v. 
HAMMflt,  ante,  1837)  the  optional  na- 
ture of  the  legislation  was  invoked  by 


th6  employer,  arid  thit  the  cotirk  r4- 
fiid^d  tu  adopt  the  eohtentiOn  th^it  lite 
act  involved  deprived  tile  Employer  of 
prtfpefty  without  due  ptocess  of  law,  or 
dfehied  hirti  «4u41  proteettim  ef  the  law 
because  It  eonferried  vpon  eiaployees  a 
ffee  choice  of  three  remedies.  First, 
the  eeiMiMn-law  llsbltity,  Mieted  ef 
the  fellow  Servant  and  eeatrlbntory 
neglifetice  defeases;  second,  Oib  right 
to  proceed  mideT  the  Emptoyers'  Lia- 
bility Law,  which  is  i^Iiaible  where 
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the  injury  was  not  caused  by  the  em- 
ployee's negligence ;  and,  third,  a  right 
to  Inv<Ae  the  provisions  of  the  Com- 
pulsory Compensation  Law,  under 
which  he  might  recover  without  fault 
on  the  part  of  the  employer.  In  up- 
holding the  validity  of  the  Act  the 
court  remarked  that  election  of  reme- 
dies is  an  option  very  frequently  given 
by  the  law  to  a  person  entitled  to  an 
action. 

There  appears  to  be  no  other  case 
involving  the  exact  question  under  an- 
notation. 

Attention  may,  however,  be  called  to 
a  recent  case  (Middleton  v.  Texas 
Pow«r  A:  UgM  06.  (1918}  24$  U.  & 
162,  68  L.  H.  827,  89  Su^.  Ct.  IMp. 
227),  in  which  the  constitntionality  of  . 
the  Texas  Workmen's  Compensation 
Act  was  attacked  on  the  isronnd  that  it 
violated  the  equal  protection  and  due 
proc«M  jirovislohs,  because,  while  ac- 
ceptance of  the  act  was  optional  ^Ith 
the  employer,  it  was  compulsoly  as  to 
employees.  The  coitft  ih  this  case 
said:  "Stress  is  laid  upon  the  point 
th&t  th^  Texas  act,  while  optional  to 
the  employw,  is  compulsory  as  to  the 
employee  of  a  subscribing  employer. 
Our  attention  is  not  called  to  any  ex- 
prMB  provision  probibitihg  a  vohln- 
tary  afreettient  t]«tw«en  a  sttbseribing 
empleftt  and  one  or  more  of  his  Afl- 
ployees,  taking  theiA  out  df  the  (tp^tiL- 
tion  of  tho  act;  but  ptobably  such  an 
agreetaient  Ihi^f  be  held  by  the 
courts  of  the  state  to  be  inconsistent 
with  tlie  general  policy  of  the  act;  the 
sapreOM  eeurt»  in  tlie  «as«  before  us, 
^<i  not  iiltiniile  that  saoh  special 
•IfreeinoAts  wveM  Ive  jmnlssible;  khA 
h«Me  it  tt  Mt  te  assa«te  fh«t  all  #h« 
Mmsifa  111  tile  mploy  of  a  ^uftsctlMhg 
«m|>l6y«f,  iriih  notice  th&t  in  hM  pro- 
vided for  paymtat  of  eompeasation  by 
the  association  or  by  an  aathMiaed  in- 
suramte  toadpany,  will  be  bound  by  the 
prtfvlrtoils  of  the  act.  Bart  a  mvhient's 
refleetlM  ^U  show  thfe  impoSiriblltty 
of  giving  an  otition  both  to  the  offt- 
ployer  and  to  the  employee,  and  en- 
abling thtoi  to  exeftis^  it  in  diverse 
ways,  fhe  provisions  of  the  act  show 
that  the  legislative  purpose  is  that  it 
shall  take  effect  only  upon  acceptance 
by  both  employer  and  employee.    The 


fbrmer  accepts  by  becoming  a  sub- 
scriber ;  the  latter,  by  remaining  in  the 
service  of  the  employer  after  notice 
of  such  acceptance.  And  we  see  in 
this  no  ground  for  holding  that  there 
is  a  denial  of  the  equal  protection  of 
the  laws  aS  bMween  employer  and  em- 
ployee. They  stand  in  different  rela- 
tions to  the  common  undertaking,  and 
it  was  permissible  to  recognize  this  in 
determining  how  they  should  accept  or 
reject  the  new  system.  The  employer 
provides  the  plant,  the  organization, 
the  capital,  the  credit,  and  necessarily 
must  control  and  Itaanage  the  opera- 
tion. In  the  natate  of  things  his  cbn- 
trHmtien  has  less  mobility  t^an  that 
of  the  enqplOyee,  who  inay  go  from 
place  to  place  seeking  satisfactory  un- 
ployment,  while  the  employer's  plant 
and  business  are  comparatively,  even 
if  not  absolutely,  fixed  in  position. 
Again,  in  order  that  the  new  schetrie 
df  compensation  should  be  a  success, 
the  legislature  deemed  it  pt-ot^er,  if  n6t 
essential,  that  the  payment  of  cblnpen- 
sation  to  the  injured  employei^s  or 
their  dependents  should  be  rendered 
secure,  and  the  losses  to  individual 
employers  distributed,  by  a  system  of 
compensation  insurance,  ffi  Which  It 
was  deemed  important  that  All  Em- 
ployees of  a  given  employer  should  be 
treated  alike.  Still  further,  there  are 
reasons  affecting  the  contentment  of 
the  employees  and  tiie  discipline  of  Ae 
force,  rendering  it  desirable  that  all 
serving  under  a  common  employer 
should  be  subjeet  to  a  sinfle  rale  as 
to  compensation  in  the  event  Of  injary 
or  dfeatti  arising  in  ttie  eoHnm  of  the 
employment.  These  and  ethdr  coiMld- 
eratiete  that  dligfat  be  suggestM  felly 
jvstiAed  ^e  letttlativ«  bedy  of  ttte 
itate  in  detetmlAiflg  Aat  atee|>tahee 
of  the  new  systtifh  shield  re«t  ut^tMi 
the  iflltiatfve  of  the  tfmployef,  and  that 
any  pftrticular  employee,  ^ho,  with  no- 
tice of  the  employef  8  acceptance,  dis- 
sented from  the  resulting  arrange- 
ment, should  be  required  to  exercise 
his  option  by  withdrawifig  from  the 
employment,  "the  relation  of  employ- 
er and  employee  being  a  voluntary  re- 
lation, it  was  well  within  the  power 
of  the  state  to  permit  employers  to  ac- 
cept or  reject  the  new  plan  of  compen- 
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sation,  each  for  himself,  as  a  part  of 
the  terms  of  onployment;  and  in  doing 
this  there  was  no  denial  to  employees 


of  the  equal  protection  of  the  law»- 
within  the  meaning  of  the  14tlk 
Amendment"  J.  T.  W. 


W.  S.  HOLMAN,  Plflf.  In  Err., 

V. 

ATHENS  EMPIRE  LAUNDRY  COMPANY. 

ete»rgia  Supreme  Court  — September  4,  1»19. 
(w  Gk.  _,  100  S.  E.  207.) 

Nuisance — smoke. 

1.  Smoke  is  not  per  se  a  nuisance. 

To  constitute  otnoke  a  nuisance,  it  must  be  sneh  as  to  prodno*  ^Cher 
actual,  tangible,  and  substantial  injury  to  neisrhboring  property  itsdf,  or 
such  as  to  interfere  sensibly  \7ith  its  use  and  enjQsrment  by  persons  of 
ordinary  sensibilities. 

[See  note  on  this  qtieatton  beginning  on  p<tge  1675.] 


-^^▼ate  redress. 

2.  If  a  public  nuisance  causes  special 
damage  to  a  private  citizen,  he  has  a 
right  of  action  therefor. 

If  a  private  nuisance  causes  injury 
to  the  person  or  property,  or  both,  of 
another,  a  cause  of  action  accrues. 

[See  20  R.  C.  L.  460,  463.] 

Definitiim  —  nuisance. 

3.  "A  nuisance  is  anything  that 
worketh  hurt,  inconvenience,  or  dam- 
age to  another;  and  the  fact  that  the 
act  done  may  otherwise  be  lawful  does 
not  keep  it  from  being  a  nuisance." 

[See  20  R.  C.  L.  880.] 

Nuisance  —  pollution  of  air. 

4.  Every  person  has  the  right  to 
have  the  air  diffused  over  his  premises, 
whether  located  in  the  city  or  country, 
in  its  natural  state  and  free  from 
artificial  impurities. 

(a)  By  air  in  its  natural  state  and 
free  from  urtificial  impurities  is  meant 
pure  air  consistent  witii  the  locality  and 
character  of  the  community. 

(b)  The  pollution  of  the  air,  so  far 
as  reasonably  necessary  to  the  enjoy- 
ment of  life  and  indispensable  to  the 
progress  of  society,  is  not  actionable. 

(c)  The  privilege  of  use  incident  to 
the  right  of  property  must  not  be  exer- 
cised in  an  unreasonable  manner,  so  as 
to  inflict  injury  upon  another  unneces- 
sarily. 

(d)  The  maxim  "sic  utere  tuo'  ut 

Headnotes  by  George,  J. 


alienum  non  laedaa,"  considered  and  ap- 
plied. 

[See  20  R.  C.  L.  420.] 

iRJnnctiMi  —  against      nnisanee  — 
when  lies. 

5.  The  jurisdiction  of  equity  to  re- 
strain nuisances  is  in  aid  of  tiie  legal 
right,  when  the  legal  right  is  inade- 
quate, and  to  prevent  a  multiplicity  of 
suits. 

In  eases  of  nuisanees,  the  foundation 
for  the  interference  of  equity  rests  in 
the  necessity  of  preventing  irrqiaralite 
injury  and  multiplicity  of  suits. 

(a)  There  is  in  principle  no  distinc- 
tion between  any  of  the  cases,  whether 
it  be  smoke,  smell,  noise,  or  gas. 

(b)  The  doctrines  of  "de  minimis," 
Ibalance  of  injury,"  or  "^blic  Inter- 
est,"-and  "discretion"  considered. 

(c>  In  a  :8uit  ts  enjoin  the  eontinu- 
anoe  of  a  nuisana*  created  by  amaOu 
alone,  the  plaintiff  cannot  be  denied 
injunctive  relief,  his  case  being  other- 
wise made  out,  because  it  would  ii^jure 
the  defendant  or  the  public  to  grant 
it.  In  sudi  a  case  tlie  (manceDor  has  no 
discretion  at  the  final  trial. 

(d)  The  injuries  may  be  hafamced, 
and  the  discretion  of  the  chancdior 
exercised  in  the  grant  or  refusal  of  an 
interlocutory  injunction. 

[See  20  R.  C.  L.  472.] 
Appeal  —  direction  of  verdict  —  error. 

6.  Under  the  pleadings  and  evidence,. 
the  court  erred  in  directing  the  jury 
to  return  a  verdict  for  the  defendant. 
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(—  Od.  — ,  190   B.   B.    t«7.) 

^BBOB  to  the  Superior  Court  for  Clarke  County  (Cobb,  J.)  to  review  a 
judgment  overruling  a  motion  for  new  trial  after  direction  of  a  verdict  for 
•defendant,  in  an  action  brought  to  enjoin  the  continuance  of  a  smoke 
suisance.    Reversed. 


Statement  by  George,  J.: 
W.  S.  Holman  is  tibie  owner  of  a 
nine-story  brick  building  located  on 
the  comer  of  Clayton  ta\d  Lumpkin 
streets  in  the  city  of  Athens,  known 
as  the  Holman  Building.  The 
building  was  completed  in  January, 
1914.  The  exterior  construction  of 
the  building  is  of  tapestry  brick. 
The  irround  floor  of  the  building  is 
occupied  by  a  caf6  and  lunch  room. 
Ice  cream  and  candy  factory,  cigar 
factory,  and  a  g&s  company.  The 
other  floors  are  designed  for  office 
purposes.  Immediately  across  Lump- 
kin street  from  the  Holman  Build- 
ing, a,nd  on'  the  comer  of  Clayton 
and  Lumpkin  streets,  is  the  two- 
story  brick  building  of  the  Athens 
Empire  Laundry  Company.  This 
building  has'lbeen  occupied  by  a 
steam  laundrj^  for  about  eighteen 
years.  In  the  building  is  a  35-horse- 
power  steam  .boiler,  used  in  the 
operation  of  the  laundry.  The 
smokestack  on  the  west  side  of  the 
laundry  is  about  140  feet  away  from 
the  Holman  Building.  The  top  of 
the  stack,  which  is  about  60  feet  in 
height,  is  on  a  level  with  the  sixth 
floor  of  the  Holman  Building. 

In  July,  1917,  W.  S.  Holman  filed 
an  equitable  petition  in  the  superior 
court  of  Clarke  county,  in  which  he 
alleged  that  until  recently  the 
laundry  company  had  used  coke  for 
the  purpose  of  firing  its  boiler;  that 
<;oke  did  not  give  off  any  consider- 
able quantity  of  smoke,  and  could 
be  used  for  fuel  without  financial 
.loss  or  inconvenience  to  the  laundry 
company,  and  is  obtainable  in  the 
necessary  quantities  in  the  local 
market.  He  also  alleged  that  the 
laundry  company,  at  the  time  of  the 
filing  of  the  suit,  was  using  soft  coal 
for  fuel  and  emitting  "a  very  black, 
dense  smoke,  which  smoke  is  a  nui- 
sance to  the  portion  of  the  city  af- 
fected (the  business  section) ,  but  is 
especially  injurious  to  petitioner." 
He  charged  that  the  smoke  entered 
-the  windows   of  the   building  and 


blackened  the  walls  and  casing  of 
the  building  itself,  to  the  special  in- 
jury of  the  building,  as  well  as  to 
the  inconvenience  and  discomfort  of 
the  occupants  thereof.  His  tenants 
were  compelled  to  keep  the  windows 
down  on  the  west  and  north  fronts 
of  his  building,  during  Hie  hot 
weather  of  the  summer,  in  order  "to 
exclude  the  immense  volumes  of 
smoke  blowing  therein"  from  the 
stack  of  the  laundry  building.  A 
number  of  the  plaintiff's  tenants 
and  especially  the  tenant  operating 
a  millinery  and  hurdressing  estab- 
lishment, have  complained  and 
threatened  to  leave  his  building  un- 
less the  smoke  nuisance  was  abated. 
The  defendant  would  continue  to 
use  soft  coal,  and  the  damage  from 
the  nuisance  created  thereby  would 
be  irreparable,  a  multiplicity  of 
suits  would  result,  and  the  inter- 
vention of  a  court  of  equity  was 
necessary  to  the  adequate  protec- 
tion of  the  plaintiff's  rights.  The 
prayers  of  the  petition  were  for 
judgment  for  the  damage  sustained 
by  the  plaintiff  up  to  ^e  filing  of 
the  suit,  for  injunction  restraining 
the  defendant  from  operating  its 
plant  "with  such  coal  as  throws  out 
a  black,  dense  smoke,"  for  general 
relief,  and  for  process. 

The  laundry  company  answered, 
and  admitted  the  location  of  the  re- 
spective buildings  and  of  its  smoke- 
stack, substantially  as  set  out  in  the 
petition.  It  also  admitted  that  at 
the  time  of  the  filing  of  the  suit  it 
was  using  soft  coal,  and  that  it  had 
in  the  past,  and  for  some  years, 
used  coke  as  a  fuel;  but  it  averred 
that  coke  could  be  obtained  in  the 
Athens  market  only  from  a  tenant 
(a  gas  company)  of  the  plaintiff, 
that  recently  it  had  been  unable  to° 
obtain  coke  except  at  prohibitive 
prices,  that  no  more  smoke  was 
emitted  from  its  boiler  than  was 
absolutely  necessary  in  the  proper 
operation  of  its  plant,  that  its  plant 
was  operated  by  a  skilled  fireman 
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and  eoginaer  «nd  in  a  proper  man- 
ner, and  that  its  use  af  soft  coal 
did  not  work  appreciable  hurt  or 
damage  to  the  plaintiff.  It  denied 
substantial  injury  and  damage  to 
the  plaintiffs  building,  denied  sub- 
stantial injury  to  the  plaintifTs  ten- 
ants, denied  that  the  injury,  if  any, 
to  the  plaintiffs  building,  the  plain- 
tiffs tenants,  and  the  property  of 
the  latter,  w>s  irreparable  in  daip- 
ages,  but,  on  the  contrary,  averred 
that  the  plaintiff  had  an  adequate 
and  complete  remedy  at  law. 

On  the  trial  the  plaintiff,  by 
amendment,  waived  "his  jright  to 
damages  up  to  the  time  his  suit  was 
filed."  The  evidence  on  behalf  of 
the  plaintiff  tended  to  show  injury 
to  the  building  as  alleged  in  the  pe- 
tition, extreme  inconvepience  and 
discomfort  to  the  plaintiff's  ten- 
ants, and  complaints  and  threats  by 
the  tenants  to  vacate  the  building. 
Whenever  the  wind  was  blowing 
from  the  laundry  in  the  direction  of 
the  plaintiffs  building,  dense  vol- 
umes of  black  smoke  from  the 
laundry's  stack  were  blown  directly 
into  the  building.  Prior  to  the  sum- 
mer of  1917,  at  which  time  the  de- 
fendant abandoned  the  use  of  coke 
as  a  fuel  and  commenced  to  use  soft 
coal,  some  smoke  came  from  the 
laundry's  stack  into  the  plaintiffs 
building.  This  smoke  was,  however, 
of  a  "yellowish  color,"  was  not  par- 
ticulariy  offensive  to  the  plaintiffs 
tenants,  and  did  not  substantially 
damage  the  walls  of  the  building. 
Since  the  defendant  commenced  to 
use  soft  coal  as  a  fuel,  the  dense 
smoke  from  the  defendant's  stack 
was  blown  directly  against  the 
plaintifif's  building  whenever  the 
wind  was  from  the  direction  of  the 
laundry,  in  such  quantify  as  to  oecsB- 
sitate  the  closing  of  tiie  windows  on 
both  the  west  and  north  gidea  of  the 
plaintiffs  buiUing.  During  the  hot 
weather  of  the  summer  it  was  nec- 
essary to  keep  the  windows  of  tJae 
builduig  open.  The  tenants  com- 
plained, not  only  on  the  ground  of 
inconvoiience  and  discomfcHrt,  but 
on  the  ground  that  the  soot  carried 
into  the  building  and  deposited  upon 


the  books,  papers,  jfumitnre,  and 
merchandise  discolored  »qd  fwrmar- 
nently  injured  the  sane,  l^vw  in 
winter  the  denee  volume  of  amoke 
from  the  d^fendfint's  stack  was 
blown  in  around  the  windows  and 
openings  of  the  buildii;g.  SjOane 
of  the  plt^intifTs  teppts  demanded 
offices  on  the  opposite  aide  of  the 
buildinjj  and  ayay  froip  the  laundry. 
The  plaintiff  was  oompelled  to  make 
these  chaogf^  iu  order  to  bold  his 
tenants,  tp  nis  financial  loss.  Coke, 
of  suitable  quality  and  in  su^cient 
quantities,  and  at  reaaonable  prices, 
ppuldbehadi^nd  uaedbytl)^  defepd- 
^t.  There  was  also  some  evidence 
to  the  effect  that  the  volume  of 
smoke  thrown  off  by  siotX  cqbiX  could 
be  gradually  reduced  ana  controlled 
by  the  use  of  moderti  appliances. 

The  defendant's  evidence  wap  to 
the  effect  that  its  laundry  and  the 
plaintiflTs  building  were  located  in 
the  business  section  of  th^  city ;  that 
its  laundry  h»d  been  in  Qy«];^on 
several  years  before  \b6  plaintiff 
erected  his  building  in  close  prox- 
imity thereto ;  that  it  had  used  coke 
as  a  fuel  as  long  aa  it  could  i^ason- 
ably  obtain  it  in  necessary  quantities 
and  quality ;  that  in  the  summer  of 
1917  coke  could  only  be  obtained  in 
Athens  from  a  tenant  of  the  plain- 
tiff, and  then  at  prohibitive  prices. 
Its  evidence  also  tended  to  show  that 
the  plaintiff's  building,  by  reason  of 
its  height,  caused  downward  eddies 
in  the  air  currents;  that  smoke, 
sand,  trash,  and  other  particles  were 
blown  against  the  building  and 
carried  dow«  in  th(»  Mr  ^pranta  and 
thrown  into  the  HolBwn  Building 
and  into  the  neighboring  buSidings, 
including  the  laundry  building,  to 
the  inconvenience  and  injury  of  the 
defendant;  that  several  other 
smcdceetacks  in  the  ivumdiate  local- 
ity enuttad  laripe  vcAunes  of  Uack 
smdse,  •nd  th»t  tjbe  snoke  from 
these  stacks  w«s  also  blown  afisainst 
and  into  the  ytotetiff's  building,  and 
canfied  down  wto  the  defQnibaif s 
building.  Ths  wJiaaosaes  for  the  de- 
fendant gave  evidence  that  the 
boiler  was  fired  by  competent  aiMl 
careful  persons,  and  that  every 
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9(HiabIe  «nd  praetiiwble  effort  h«d 
Wen  made  and  every  practicable  ap- 
Iilijuace  had  been  used  to  reduce  and 
control  t]^  smoke.  It  also  appeared 
th^it  soft  coal  was  used  as  a  fuel  in 
the  f  uniace  of  the  Holman  Building, 
and  tlud;  dmse  black  smoke  was 
einitted  from  tbe  plaintiff's  st^ck, 
and  tliat  whenever  the  atmosphere 
was  damp  v^d  humid  the  smoke  was 
inclined  to  settk  into  the  defend- 
ant's laundry.  It  further  appeared 
that  there  was  no  state  statute  or 
ci^  ordin^uiAe  regula^ng  the  emis- 
sitgn  of  smoke  in  the  citv  of  Athens. 
J^t  t^M  eenclusion  of  uOfi  evidence, 
l^jtsflf  outlin^  fihove,  and  after 
MgfOfier^  qf  om^ael,  t))e  court  in- 
iHrw^ted  the  jury  at  some  length, 
finally  dilW^i^ga  verdict  for  the  de- 
{ppd^nt.  The  plaintiff  filed  a 
potion  for  a  new  trial,  pud  to  the 
jifdgtnant  ovepruliag  the  motion  he 
eo^cepted. 

Messrs.  John  J.  Strickland  and  Roy 
M.  Strickland,  for  plaintiff  in  error : 

A  poblie  nuisaoc*  may  be  enjoined 
at  the  inataBce  of  a  solicitor  general. 

Augusta  v.  ReraoUs.  122  Ga.  754.  69 
LJI.A.  664.  l56  Am.  St  Rep.  147.  50 
8.  E.  9P8;  1  msrh,  Inj.  f  762;  Cannon 
V.  Merry,  116  Ga.  291,  42  S.  E.  274; 
Sylve3ter  y.  Tison,  133  Ga.  518,  66  S. 
"B.  246;  Sammons  v.  Sturgis,  146  Ga. 
663,  89  S.  E.  774;  Richmond  Cotton 
Oil  Co.  V.  Castellaw.  134  Ga.  472,  67 
S.  E.  1126. 

The  right  te  an  action  for  damages 
would-  seem  to  coexist  with  the  right 
to  abate  or  to  enjoin,  bat  the  right  to 
abate  ov  enjoin  may  exist  without  a 
right  to  recover  damages  other  than 
nominaL 

Savannah,  P.  &  W.  R.  Co.  v.  Gill,  118 
G».  7a7,  45  S.  E.  623;  Trust  Co.  of 
Georgia  v.  Ray,  125  Ga.  485,  54  S.  E. 
145;  Tate  v.  M«U,  147  Ga.  195,  3  A.L.R. 
310,  93  S.  E.  212;  Quitman  v.  Under- 
wood, 148  Ga.  152,  96  S.  E.  178;  Russell 
^  Nfqiieiv  80  Qa.  77,  4  S.  B.  857;  Cun- 
oinghan  y.  Rice.  28  Ga.  30;  Mygatt  v. 
Goetcbina,  20  Ga.  350;  Columbus  v. 
Arnold,  30  Ga.  517;  Pennoyer  v.  Allen, 
56  Wis.  502,  43  Am.  Rep.  728,  14  N.  W. 
609. 

Nuisances  of  one  character  and  an- 
other may  be  enjoined. 

Whitsker  v.  Hudson,  65  Ga.  43;  Trust 
Co.  of  Georgia  v.  Bay,  126  Ga.  485,  54 
S.  E.  145;  Tate  v.  Mull,  147  Ga.  196,  8 
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A.L.R.  310,  98  S.  E.  212;  Quitman  v. 

gndsrwood,  148  Ga.  152,  96  S.  E-  178; 
uxford  V.  Southern  Pine  Co.  124  Ga. 
181,  52  S.  E.  489. 

Mr.  W.  M.  Smith  also  for  plaintiff  in 
error. 

Messrs.  Erwin,  Erwin  &  Niz,  for  de- 
fendant in  error: 

Minor  inconveniences  must  he  rem- 
edied by  t^tions  for  the  reeevery  of 
4saia|fes  rather  tbsn  the  severe  process 
of  injunction. 

Gilbert  v.  Showennan,  28  Mich.  448; 

This  is  not  a  case  for  equitable  inter- 
ference. 

Ponder  v.  Cox,  26  Ga.  486;  Bonaparte 
v.  Camden  ft  A.  R.  Co.  Baldw.  21T,  Fed. 
Cas.  Ne.  1,617;  29  Cyc.  1288;  Union 
Planters'  Bank  &  T.  Ca  v.  Memphis 
Hotd  Co.  124  Tean.  648,  89  LJ(.A. 
(Jif.SI.)  680,  139  S,  W.  715. 

George,  J.,  ddivored  the  i^iaion 
of  the  court: 

As  a  general  nde  a  pul^ic  juii- 
sanee  gives  no  right  of  action  to  any 
individual,  but  must  be  abated  by 
process  instituted  in  the  name  of 
the  state.  Civ.  Code,  §  4454.  If  a 
public  nuisance  causes  apeciid  dam- 
age to  a  private 
citizen,  he  has  a  mii«i«n«»- 
right  of  action 
therefor.  Civ.  Code,  §  4466;  Trust 
Co.  of  Georgia  v.  Ray,  125  Ga.  485, 
487,  64  S.  E.  145;  Savannah,  F.  & 
W.  R.  Co.  V.  Gill,  118  Ga.  737,  45 
S.  E.  628 ;  Richmond  Cotton  Oil  Co. 
V.  Castellaw,  134  Ga.  472,  67  S.  E. 
1126(3).  The  fact  that  the  plain- 
tiff waived  his  claim  to  damages  al- 
leged to  have  been  suffered  prior  to 
the  filing  of  the  suit  is  of  no  special 
consequence.  Tate  v.  Mull,  147  Ga. 
195, 197,  3  A.L.R.  310,  98  S.  E.  212. 
If  the  alleged  nuisance  be  recorded 
as  a  public  one,  the  evidence  in  the 
case  is  sufficient  to  authorize  the  jury 
to  find  special  injury  and  damage  to 
the  plaintiff,  and  therefore  he  may 
maintain  the  action.  If  the  alleged 
nuisance  be  considered  a  private 
one,  there  can  be  no  question  of  the 
plaintiffs  right  to  sue  under  §  4466 
of  the  Code,  which  declares: 

"A  private  nuisance  may  injure 
either  the  person  or  property,  or 
both,  and  in  either  case  a  right  of 
action  accrues." 

In  Bonner  v.  Welbom,  7  Ga.  296, 
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811  (before  the  Code),  Judge  Nis- 
bet,  speaking  for  the  court,  said: 
"A  private  nuisance  is  anything 
done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditament? 
of  another.  3  Bl.  Com.  170.  .  .  . 
If  one  does  any  other  act,  in  itself 
lawful,  which  yet,  being  done  in  that 
place,  necessarily  tends  to  the  dam- 
age of  another's  property,  it  is  also 
a  nuisance." 

In  CJoker  v.  Birge,  9  Ga.  425,  427, 
54  Am.  Dec.  347  (before  the  Code), 
Judge  Warner  said:  "Blackstone 
defines  a  nuisance  to  be  anything 
that  worketh  hurt^  inconvenience,  or 
damage.    8  Bl.  Com.  216." 

Section  4457  of  the  Civil  Code 
declares:    "A  nuisance  is  anjrthing 
that  worketh  hurt,  inconvenience,  or 
damage  to  another ; 
?i£i»"t"~  «nd   the  fact   that 

the  act  done  may 
otherwise  be  lawful  does  not  keep  it 
from  being  a  nuisance.  The  incon- 
venience complained  of  must  not  be 
fanciful,  or  such  as  would  affect 
only  one  of  fastidious  taste,  but  it 
must  be  such  as  would  affect  an 
ordinary  reasonable  man," 
Theoretically,  every  person  has 
the  natural  right 
to  have  the  air 
diffused  over  his 
premises  in  its  natural  state, 
free  from  all  artificial  impurities. 
Wood,  Nuisances.  3d  ed.  §  495.  If 
this  rule  were  literally  applied,  its 
application  would  seriously  disturb 
business,  conimerce,  and  society  it- 
self. Hence,  by  air  in  its  natural 
state  and  free  from  artificial  im- 
purities is  meant  pure  air  consist- 
•ent  with  the  locali^  and  nature  of 
the  community.  Wood,  Nuisances, 
-8d  ed.  §  496,  and  cases  cited ;  Joyce, 
Nuisances,  §  136,  and  cases  cited. 
The  use  of  fuel  in  the  home,  the 
place  of  business,  and  the  manufac- 
turing establishment  is  necessary. 
In  proportion  as  the  population 
thickens,  the  impurities  thrown  into 
the  air  are  increased.  The  pollu- 
tion of  the  air,  actually  necessary  to 
the  reasonable  enjoyment  of  life 
and  indispensable  to  the  progress  of 
:society,  is  not  actionable;  but  the 
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right  (and  such  it  must  be  conced- 
ed) must  not  be  exercised  in  an  un- 
reas(mable  manne'r  so  as  to  inflict 
injury  upon  another  unnecessarily. 
Embrey  v.  Owen,  4  Eng.  L.  &  Eq. 
Rep.  476,  477.  Everyone  has  the 
right  to  use  his  property  as  he  sees 
fit,  provided  that  in  so  doing  he  does 
not  invade  the  rights  of  others  un- 
reasonably, judged  by  the  ordinary 
standards  of  life  and  according  to 
the  notions  of  reasonable  men.  The 
right  to  use  one's  property  as  he 
pleases  implies  a  like  right  in  every 
other  person,  and  is  qualified  by  the 
doctrine  that  the  use  in  the  first  in- 
stance must  be  a  reasonable  one. 
The  maxim  is,  "sic  utere  tuo  ut 
alienum  non  Isedas."  See  the  elab- 
orate judgment  of  Blackburn,  J.,  in 
Fletcher  v.  Rylands,  85  L.  J.  Exch. 
N.S.  154,L.R.  1  Exch.  265,12  Jur. 
N.  S.  608,  14  Week.  Rep.  799,  L.  R. 
3  H.  L.  330,  37  L.  J.  Exch.  N.  S.  161, 

19  L.  T.  N.  S.  220,  6  Mor.  Min.  Rep. 
129, 1  Eng.  Rul.  Cas.  235.  Whether 
the  property  be  a  dwelling  house  or 
manufacturing  enterprise  is  inonoa- 
terial.  Smoke  is  not  per  se  a  nui- 
sance. St.  Paul  V.  GilfiUan,  86 
Minn.  298,  81  N.  W.  49.  In  Crump 
V.  Lambert,  L.  R.  3  Eq.  409,  412, 
Lord  Romilly,  M.  R.,  said: 
"With  respect  to  the  question  of 
law,  I  consider  it  to  be  established 
by  numerous  decisions  that  smoke, 
unaccompanied  with  noise  or  nox- 
ious vapor,  that  noise  alone,  that 
offensive  vapors  alone,  although  not 
injurious  to  health,  may  severally 
constitute  a  nuisance  to  the  owner 
of  adjoining  or  neighboring  prop- 
erty." 

To  constitute  smoke  a  nuisance, 
according  to  the 
authorities,  it  must  "*"*  •" 
be  such  as  to  produce  a  visible, 
tangible,  and  appreciable  injury  to 
property,  or  such  as  to  render  it 
specially  uncomfortable  or  incon- 
venient, or  to  materially  interfere 
with  the  ordinary  comfort  of  human 
existence.  Joyce,  Nuisances,  §  137; 
Campbell  v.  Seaman,  63  N.  Y.  568, 

20  Am.  Rep.  567.  With  respect  to 
dwelling  houses,  the  rule  is  stated 
in  Wood  on  Nuisances,  8d  ed.  §  505, 
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«8  foOoivB:  "The  role  is  that  the 
comfortabk  eBJoyment  of  the 
premises  mast  be  sensibly  dimia- 
ished,  either  by  actual,  tans^ble 
inJQiy  to  the  property  itself,  or  by 
the  promotion  of  such  physical  dis- 
comfort as  detracts  soisiUy  &om 
the  ordinary  enjoyment  of  life." 

See  also  Ross  v.  BoUer.  19  N.  J. 
Eq.  294.  97  Am.  Dec.  654;  Duncan 
V.  Hayes.  22  N.  J.  Eq.  26. 

That  the  business  itself  is  of- 
fenmve  to  others,  or  that  property 
in  the  neighborhood  of  soieh  busi- 
ness is  necessarily  adversely  affected 
thereby,  or  that  persons  of  fastid- 
ious taike  would  prefer  its  removal, 
is  not  suflScient.  Applying  the  fore- 
going  princiiriea  to  ihe  case  in  hand, 
die  defendant  may  make  use  of  its 
property,  and  carry  on  any  business 
not  per  se  a  nuisance  that  pro- 
duces no  unnecessary,  unreasonable, 
unusual  <»"  extraordinary  impreg- 
nation of  the  air  with  smoke  or 
soot,  to  the  sensible  inconvenience 
and  discomfort  of  plaintiff's  ten- 
ants, or  to  the  actual,  tangible,  and 
substantial  injury  of  plaintiff's 
realty. 

Whether  a  nuisance  in  fact 
existed,  in  the  dnrcurastances  of  this 
case,  was  at  least  a  question  of  fact 
for  the  jury.  See  Hill  v.  McBumey 
Oil  &  Fertilizer  Co.  112  Ga.  788,  62 
L.RJI.  398,  38  S.  E.  42  (3),  where 
an  injunction  was  granted  on  ac- 
count of  noise  alone.  We  do  not  un- 
derstand that  the  trial  judge  acted 
npon  a  contrary  view  in  directing  a 
verdict  for  the  defendant.  In  the 
course  of  his  remarks  to  the  jury  he 
said :  "If  smoke  creates  a  nuisance, 
and  it  can,  then  the  party  that 
creates  the  nuisance  must  compen- 
sate in  money  anyone  that  is  dam- 
aged by  the  creation  or  mainte- 
iiance  of  tibe  nuisance." 

While  the  trial  judge  doubtless 
had  in  mind  tiie  extent  of  the  plain- 
tiff's injury,  he  nevertheless  Anally 
concluded  tibat  a  court  of  equity 
should  not  undertake  to  regulate 
smoke  in  the  business  districts  of 
populous  communities  or  cities.  The 
judge  expressly  followed  the  rule 
announced    in  the  case  of  Union 
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Plantos'  Bank  ft  T.  Go.  v.  Memphis 
Hotd  Co.  124  Tenn.  649,  S9  L.R.A. 
(N.S.)  580,  189  S.  W.  715.  The 
Tenn^ee  supreme  court  in  that 
case  held  that  injunction  will  not  lie 
to  prevent  a  property  owner  in  a 
densely  populated  portion  of  the 
city,  fr<»n  causing  smoke  to  issue 
firom  the  chimneys  of  his  building 
at  an  devation  lower  than  the  roofs 
of  neighboring  buildings,  although 
permitting  it  to  issue  at  a  lower 
level  constitutes  a  nuisance  to  the 
occupants  of  such  buildings.  In  the 
course  of  the  opinion  by  Green,  J., 
it  was  said:  "There  can  be  no 
doubt,  upon  the  proof  before  us, 
that  complainant  has  sustained  in- 
jury l^  reason  of  1^  operation  of 
the  plant  of  the  defendants.** 

He  then  dealt  with  the  feasibility 
of  requiring  the  d^endants  to  ex- 
tend tbeir  soK^estack,  and  conclud- 
ed that  this  could  not  be  practically 
accomplished ;  that  the  further  ex- 
tension of  the  stack  "would  be  a 
greater  menace  to  a  greater  number 
of  people."    He  th«i  added : 

"We  prefer,  however,  to  put  our 
decision  on  a  broader  ground  liian 
the  particular  facts  of  this  case, 
which  we  have  stated.  The  annoy- 
ance and  damage  which  complainant 
sustains  from  this  nnokestack  is  no 
doubt  serious,  but  in  undertaking 
to  find  a  remedy  we  must  omsider 
the  effects  and  results  of  t^t  rem- 
edy. The  situation  existing  between 
complainant's  property  and  the  de- 
fendant's property  is  by  no  means 
uncommon  in  any  city.  Such  condi- 
tions are  the  rule  rathor  than  the 
exception.  The  buildings  in  none  of 
our  cities  are  of  uniform  height.  All 
buildings  in  this  day,  which  house 
any  establishmoits  of  any  consider- 
ate importance,  are  equipped  with 
bolters,  use  coal,  and  make  smoke, 
lliis  onoke  has  to  escape,  and  there 
must  be  smokestacks,  and  wherever 
one  building  is  higher  than  another 
it  will  suffer  from  the  smoke  issuing 
from  the  stacks  of  the  lower,  unless 
some  means  could  be  devised  where- 
by fdl  stadcs  could  be  made  a  uni- 
form height,  and  even  this  would 
not  obviate  the  trouble,  because  of 
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the  tendency  of  smoke  to  descend  in 
damp  weather,  and  because  of  down- 
ward eddies  in  the  air  currents, 
which  exist  in  the  neghborhood  of 
all  high  buildings.    ... 

"If  the  chancellor's  decree  were 
followed,  it  would  commit  the  courts 
of  this  state  to  a  policy  that  would 
prove  embarrassing  in  the  extreme. 
Any  owner  of  a  higher  building 
could  compel  the  adjacent  owner  of 
a  lower  building  to  run  a  smoke- 
stack up  to  a  point  on  a  level  with 
the  first  owner's  roof.  The  height 
of  the  extension  demanded  in  this 
case  is  50  feet,  and  we  doubt  if  that 
could  be  safely  accomplished.  Sup- 
pose that,  instead  of  being  a  fifteen- 
story  building,  the  Tennessee  Trust 
Building  was  thirty  stories  high. 
Upon  the  same  principle,  it  could 
compel  the  extension  of  this  Pea- 
body  stack  up  to  the  level  of  a 
thirty-story  roof.  Furthermore, 
both  of  these  buildings  are  located 
in  the  heart  of  the  city  of  Memphis, 
as  has  been  stated.  A  fifteen- 
story  building  is  hardly  the  limit 
of  the  architectural  development  of 
this  section  of  the  city.  There  will 
in  time  doubtless  be  buildings 
erected  in  this  immediate  neighbor- 
hood much  higher  than  the  Tennes- 
see Trust  Building  or  the  Peabody 
Hotel.  Upon  the  principle  of  the 
chancellor's  decree,  if  it  were  adopt- 
ed, when  these  new  buildings  were 
erected,  they  could  compel  the  de- 
fendants to  again  extend  their 
smokestack  into  the  air,  and  could 
compel  the  Tennessee  iSrust  Build- 
ing to  extend  its  smokestack,  and  so 
this  process  might  be  repeated  in- 
definitely." 

In  tile  course  of  the  opinion  the 
court  observed  (and  we  think  the 
observation  an  important  one) 
that  "it  is  not  even  urged  that  they 
[the  defendants]  should  be  required 
to  use  any  fuel  different  from  the 
kind  which  they  now  use.  Ck>m- 
plainant  could  make  no  such  insist- 
ence as  this,  for  the  proof  shows 
that  in  its  own  plant  it  uses  the 
same  character  of  fuel  that  defend- 
ants use,  namely,  bituminous  or 
soft  coal." 


In  the  instant  case  the  burden  of 
the  complaint  is  the  use  of  soft  coal, 
instead  of  coke.  It  is  true  that  the 
plaintiff  himself  uses  soft  coal.  He 
denied  that  he  used  soft  coal  exclu- 
sively. But,  conceding  that  he  used 
soft  coal  exclusively,  the  plaintiff's 
stack  protrudes  from  the  roof  of  his 
nine-story  building,  and  the  smoke 
only  occasionally  settles,  under  cer- 
tain atmospheric  conditions,  into  the 
defendant's  laundry.  If  it  be  further 
conceded  that  such  occasional  in- 
fringement of  the  defendant's 
rights  worked  hurt  and  injury  to  it, 
the  plaintiff  is  not  for  that  reason 
alone,  under  the  circumstances  of 
this  case,  to  be  denied  appropriate 
relief.  In  Robinson  v.  Baugh,  31 
Mich.  290,  it  was  held  that  "it  is 
no  defense  to  a  bill  to  enjoin 
a  nuisance  caused  by  the  man- 
ner in  which  a  business  is  conducted 
in  a  neighborhood  that  some  of  the 
complainants  have  establishments  in 
the  same  vicinity  to  which  similar 
objections  lie  as  are  made  to  the  one 
in  question." 

In  the  opinion  by  Graves,  Ch.  J., 
the  case  of  Gilbert  v.  Showerman, 
23  Mich.  448  (cited  approvingly  by 
the  Tennessee  supreme  court  in 
Union  Planters'  Bank  &  T.  Co.  v. 
Memphis  Hotel  Ck).  supra) ,  is  dis- 
tinguished. Robinson  v.  Baugh  in- 
volved both  smoke  from  the  use  of 
soft  coal  and  noise,  and  also  jars 
from  steam  hammers,  resulting  in 
sensible  inconvenience  to  the  plain- 
tiffs and  appreciable  injury  to  the 
plaintiffs'  dwellings.  There  tiie 
right  to  injunctive  relief  was  fully 
sustained.  See  also  G^rgia  R.  & 
Bkg.  Ck).  V.  Berry,  78  Ga.  744,  4  S. 

E.  10(3) ;  Brimberry  v.  Savannah, 

F.  &  W.  R.  Go.  78  Ga.  641,  8  S.  E. 
274. 

Is  there,  in  case  of  nuisance  pro- 
duced by  smoke  alcme,  any  satisfac- 
tory reason  upon  which  the  court  of 
equity  can  withh<dd  injunctive  re- 
lief and  remit  file  injored  party  to 
his  action  at  law?  "Hie  importance 
of  the  question  justifi^  a  further 
examination  of  the  decided  cases. 
In  Crump  v.  Lambert,  L.  R.  3  Eq. 
409,   418,    Romilly,    M.    R.,    said: 
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'The  law  on  this  subject  is,  I  ap- 
prehend, the  same,  whether  it  be  en- 
forced by  action  at  law  or  by  bill  in 
injo»ction-  equity.    In  any  case 

ncniliiBt  nnUanee    WhcrC      a      plaintiff 

-"**•  ""^  could    obtain    sub- 

stantial damages  at  law,  he  is  en- 
titled to  an  injunction  to  restrain 
the  nuisance  in  this  court.  There  is, 
I  apprehend,  no  distinction  between 
any  of  the  cases,  whether  it  be 
smoke,  smell,  noise,  vapor,  or  water, 
or  any  other  gas  or  fluid.  The  own- 
er of  one  tenement  cannot  cause  or 
permit  to  pass  over,  or  flow  into,  his 
neighbor's  tenement  any  one  or 
more  of  these  things  In  such  a  way 
as  materially  to  interfere  with  the 
ordinary  comfort  of  the  occupier  of 
the  neighboring  toiement,  or  so  as 
to  injure  his  property.  .  .  .  The 
owner  of  the  adjoining  or  neighbor- 
ing tenement,  whether  he  has  or  has 
not  previously  occupied  it, — in  other 
words,  whether  he  comes  to  the 
nuisance  or  the  nuisance  comes  to 
him, — retains  his  right  to  have  the 
air  that  passes  over  his  land  pure 
and  unpolluted,  and  the  soil  and 
produce  of  it  uninjured  by  the  pass-  • 
age  of  gases,  by  the  deposit  of  dele- 
terious substances,  or  by  the  flow  of 
water." 

And  in  that  case  an  injunction 
was  granted  to  "restrain  the  issuing 
of  smoke  and  eflluvia  from  a  fac- 
tory chimney,  and  ilie  making  of 
noise  in  the  factory,  although  it 
was  situated  in  a  manufacturing 
town;  it  being  proved  that  such 
smoke,  eflluvia,  and  noise  were 
a  material  addition  to  previously 
existing  nuisances." 

The  doctrine  of  this  case  has  been 
adopted  by  the  English  courts,  and 
generally  by  the  courts  of  this 
country.  Wood,  Nuisances,  §  507, 
and  cases  cited  in  notes. 

In  Colchester  v.  Ellis,  2  Starkie's 
Ev.  538,  the  defendant,  who  was  the 
owner  of  a  building  in  London, 
erected  a  chimney  fn  his  building 
for  the  purpose  of  having  a  fire  in 
his  saddle  room.  The  smoke  from 
this  chimney  entered  the  plaintiff's 
dwelling  about  60  yards  distant,  to 
the  great  annoyance  of  the  plaintiff 


and  his  family  and  to  the  injury  of 
his  furniture.  It  appeared  that  the 
chimney  was  lower  than  the  sur- 
rounding buildings  and  lower  than 
the  plaintiff's  building.  It  was  held 
that,  if  the  plaintiff  would  have  a 
fire  in  his  establishment,  he  must 
construct  his  chimney  so  as  not  to 
injure  his  neighbor's  property  or 
impair  its  comfortable  enjoyment. 

In  Sampson  v.  Smith,  8  Sim. 
272,  59  Eng.  Reprint,  108,  7  L.  J. 
Ch.  N.  S.  260,  2  Jur.  563,  the  plain- 
tiff was  the  owner  of  a  dwelling 
house  and  shop.  He  had  valuable 
furniture  in  his  dwelling  house  and 
also  a  stock  of  merchandise  in  the 
shop.  The  defendants  owned  a 
manufacturing  establishment  on  the 
opposite  of  the  street  from  the 
plaintiff's  house  and  shop.  In  the 
manufacturing  establishment  were 
steam  engines.  Dense  volumes  of 
smoke  issued  from  the  defendants' 
flue,  and  the  soot  and  cinders  de- 
scended in  volumes  into  the  streets, 
and  into  the  shop  and  dwelling  house 
of  the  plaintiff,  so  as  to  injuriously 
affect  the  goods  in  the  store  and  the 
furniture  in  the  house,  and  to  sen- 
sibly impair  the  comfortable  enjoy- 
ment of  the  dwelling.  It  was  held 
that  the  use  of  the  steam  engine 
with  such  results  was  a  nuisance, 
and  that  the  plaintiff  was  entitled 
to  an  injunction  restraining  the  use 
of  the  same  in  the  manner  shown. 
The  case  is  based  upon  the  fact  that 
the  defendiants'  flue  was  not  as  high 
as  the  roof  of  the  plaintifTs  build- 
ing and  other  buildings  in  the  vicin- 
ity. 

Cartwright  v.  Gray,  12  Grant, 
Ch.  (U.C.)  400,  is  an  illustrative  and 
instructive  case.  It  there  appeared 
that  the  nuisance  arose  principally 
from  the  fuel  used  by  the  defendant 
producing  large  quantities  of  smoke 
which  was  discharged  near  the  dwell- 
ing houses  of  the  plaintiffs,  and 
from  the  failure  on  the  part  of  the 
defendant  to  employ  the  best  known 
appliances  for  discharging  the 
smoke.  Mowat,  V.  C,  in  deliverihg 
the  opinion  of  the  court,  after  citing 
and  applying  the  doctrine  laid  down 
in  Walter  v.  Selfe,  4  Eng.  L.  &  Eq. 
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ttep.  16,  and  St.  Helen's  Smelting 
Ck>.  V.  Tipping,  4  Best  &  8. 608,  122 
Eng.  Beprint,  588,  concludes  as  fol- 
lows :  "My  opinion  on  the  whole  case 
is  that  the  defendant  has  a  right  to 
use  steam  for  propelling  his  machin- 
ery, but  is  bound  to  employ  such  rea- 
sonable precautions  in  the  use  of  it 
as  may  prevent  unnecessary  danger 
to  his  neighbors'  property  from 
sparks,  and  unnecessary  annoyance 
or  injury  to  them  from  the  noise  or 
smoke ;  that  though  he  seems,  since 
the  bill  was  filed,  to  have  performed 
this  duty  as  respects  these  sparks 
and  noise,  he  has  done  nothing  in 
respect  to  ihe  smoke;  and  that  the 
plaintiffs'  complaint  in  reference 
thereto  is  well  founded.  The  de- 
cree will  therefore  require  the  de- 
fendant to  desist  from  using  his 
steam  engine  in  such  a  manner  as  to 
occasion  damage  or  annoyance  to 
the  plaintiffs,  or  either  of  them,  as 
owning  or  occupying  the  houses 
mentioned  in  the  bill." 

The  case  of  Galbraith  v.  Oliver,  3 
Pittsb.  79,  was  an  actiMi  to  restrain 
the  defendants,  the  proprietors  of  a 
flouring  mill,  from  using  soft  coal  to 
run  their  steam  engine.  In  the 
course  of  the  opinion  by  Johnson, 
J.,  it  was  said :  "No  occupation  is 
more  legitimate  and  no  erection 
more  careful  than  that  of  a  flour- 
ing mill.  There  can  be  no  denial  of 
the  owner's  right  to  build  one  and  to 
run  it  by  steam.  So  of  any  other  mMi- 
ufacturing  establishment;  They  may 
not  be  agreeable  to  his  next  neigh- 
bor. He  is  not  bound  to  consult  the 
taste,  pleasure,  or  preference  of  oth- 
ers; but  he  is  bound  to  respect  his 
neighbor's  rights.  .  .  .  While 
mills  and  manufactories  are  legal 
and  necessary,  it  is  neither  legal  nor 
necessary  that  they  be  so  located  as 
to  interfere  with  the  rights  of  oth- 
ers in  the  en  jojmient  of  tiieir  posses- 
sions. When,  therefore,  they  create 
noises  that  prevent  sleep,  or  taint 
the  atmosphere  with  vapors  preju- 
dicial to  health  or  nauseous  to  Uie 
smell,  or  fill  it  with  a  smudge  that 
depreciates  its  use  for  every  pur- 
pose, they  trench  on  the  rights  of 
persons  affected  therd)y.   Just  here 


is  where  tiie  line  naust  be  drawn. 
At  this  point  they  become  nui- 
sances." 

In  Wood,  Nuisances,  §  502,  the 
author,  after  reviewing  many  cases, 
English  and  American,  says:  "Thus 
it  will  be  seen  that,  even  in 
the  ordinary  uses,  of  buildings,  the 
owners  and  occupants  are  bound, 
not  only  to  see  to  it  that  their 
chimneys  are  so  arranged  as  to 
carry  off  the  smoke  developed  there- 
in, but  are  also  bound  to  use  sudi 
fuel  as  will  produce  the  least  ob- 
noxious smoke." 

This  doctrine  is  supported  by 
many  cases.  See  Rhodes  v.  Dunbar, 
57  Pa.  274,  98  Am.  Dec.  221 ;  Sulli- 
van V.  Eoyer,  72  Cal.  248,  1  Am. 
St.  Rep.  51,  13  Pac.  655;  CampbeU 
V.  Seaman,  63  N.  Y.  568,  20  Am. 
Rep.  567;  Ross  v.  Butler,  19  N.  J. 
Eg.  294,  97  Am.  Dec.  654;  Tudi»er 
V.  California  Street  R.  Co.  66  CaL 
171,  4  Pac.  1162;  Hurlbut  v.  Mc- 
Kone,  56  Conn.  31,  3  Am.  St  Rep. 
17,  10  Atl.  164;  Wesson  v.  Wash- 
bume  Iron  Co.  13  Allen,  95,  90  Am. 
Dec.  181;  Hutchms  v.  Smith,  63 
Barb.  252 ;  Hyatt  v.  Myers,  71  N.  C. 
271.  See  also  Joyce,  Nuisances,  §§ 
136  et  seq.,  and  cases  cited  in  not^ 

The  case  of  Austin  v.  Augusta 
Terminal  R.  Co.  108  Ga.  671,  47 
L.R.A.  755,  34  S.  E.  852,  was  a  suit 
by  the  owner  of  property  to  recover 
damages  caused  by  the  tracks  of  the 
railway  company  running  in  the 
rear  of  the  plaintiff's  premises. 
Injury  from  smoke  and  noise  was 
claimed  by  the  plaintiff.  The  suit 
really  involved  the  construction  of 
the  clause  of  the  Constitution  which 
protects  private  property  from  be- 
ing "t^en  or  damaged"  for  public 
purposes  without  just  compensa- 
tion. This  court  held,  in  the  ma- 
jority opinion  by  Qiief  Justice 
Simmons,  that  the  plaintiff's  prop- 
erty was  not  "taken  or  damaged" 
wi^in  the  meaning  of  the  G(»8ti- 
tution,  under  the  special  facts  of  Hhb 
case.  The  Chief  Justice  was  care- 
ful to  note  that  "while  holing  that 
a  lawfully  ecsastructed  and  law- 
fully operated  railroad  is  not  a 
nuisance,,  we   are   very   far  from 
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as  vo  oecome  a  nui- 
sance. .  .  .  But  when  they  do 
so  they  will  get  no  protection  from 
their  charter;  for  the  legislature 
does  not  legalke  nuisances,  whether 
they  are  maintained  by  manufactur- 
ing companies,  railroads,  municipal- 
ities, or  private  individuals." 

In  tlffi  majority  opinion  much  is 
said,  argruoido,  on  the  question  of 
nuisances  produced  by  noise  and 
nnoke.  It  was,  however,  observed 
that  "the  evidence  does  not  show  any 
unlawful,  improper,  or  unusual 
noise,  smoke,  or  movement  of  cars." 
Two  justices  (LumpAin,  P.  J.,  and 
Lewis,  J.)  dissented  in  that  case. 
The  dissenting  opinion,  by  Lewis, 
J.,  discusses  at  length  many  Eng- 
lish and  American  cases  in  line  with 
the  genera]  doctrine  laid  down  by 
Wood  on  Nuisances,  heretofore  re- 
ferred to  in  this  opinion.  This 
court  has  said  that  "the  founda- 
tion for  the  interference  of  equity 
in  restraint  of  nuisances  rests  in  the 
necessity  of  preventing  irreparable 
mischief  and  multiplicity  of  suits. 
.  .  .  There  must  be  such  an  in- 
jury as  from  its  nature  is  not  sus- 
ceptible of  being  adequately  com- 
pensated at  law,  or  such  as  from 
its  continuance  or  permanent  mis- 
chief must  occasion  a  constantly 
recurring  grievance,  which  can- 
not be  otherwise  prevented  but 
by  injunction.  ...  By  continu- 
ing nuisance  or  constantly  recurring 
grievance  or  permanent  injury  is 
not  meant  a  constant  and  unceasing 
nuisance  or  injury,  but  a  nuisance 
which  occurs  so  often,  and  is  so 
necessarily  an  incident  of  the  use  of 
property  complained  of,  that  it  can 
be  fairly  said  to  be  continuous,  al- 
though not  constant  or  unceasing." 

See  Central  R.  Co.  v.  Americus 
Constr.  Co.  188  Ga.  892,  397,  65  S. 
S.  856.  See  also  Farley  v.  Gate 
City  Gaslight  Co.  105  Ga.  828,  837, 
388,  SI  S.  E.  198;  Richmond  Cotton 
Oil  Co.  v.  Castellaw,  134  Ga.  472,  67 
S.  E.  1126  (4). 

"If  the  injury  caused  to  the  ad- 
jacent property  be  continuing  so  as 


.  recurnng 
grievance,  injunction  is  an  available 
remedy."  Tate  v.  Mull,  147  Ga.  195, 
3  A.L.R.  310,  98  S.  E.  212(2). 

The  rule  is  well  stated  by  Pitney, 
V.  C,  in  Hennessy  v,  Carmony,  50 
N.  J.  Eq.  616,  620,  25  Atl.  877: 
"The  familiar  ground  on  which 
the  extraordinary  power  of  the 
court  is  invoked  in  such  cases  is  that 
it  is  inequitable  and  unjust  that  the 
injured  party  should  be  compelled  to 
resort  to  repeated  actions  at  law  to 
recover  damages  for  his  injury, 
which,  after  all,  in  this  class  of 
cases,  are  incapable  of  measure- 
ment; and  I  presume  to  add  the  fur- 
ther ground  that  in  this  country" 
such  recovery  "must  result  in  giv- 
ing the  wrongdoer  a  power  not 
permitted  by  our  system  of  consti- 
tuti<»al  government,  viz.,  to  take  the 
injured  party's  property  for  his 
private  purposes  upon  making,  from 
time  to  time,  such  compensation  as 
the  whims  of  a  jury  may  give.  This 
ground  of  equitable  action  is  of  it- 
self sufficient  in  those  cases  where 
liie  injury,  though  not  irreparable, 
promises  to  be  repeated  for  an  in- 
deiinite  period,  and  so  is  continuous 
in  the  sense  that  it  will  be  perse- 
vered in  indefinitely." 

The  English  courts,  it  would 
seem,  have  not  hesitated  to  grant 
injunctive  relief  in  cases  of  nui- 
sances produced  by  smoke  alone. 
Many  American  courts,  in  such 
cases,  have,  upon  various  grounds, 
denied  the  right  to  such  relief,  and 
have  remitted  the  complaining  par- 
ties to  their  actions  at  law.  The 
principal  and  usual  grounds  upon 
which  injunctive  relief  has  been  de- 
nied may  be  referred  to  as  the  "de 
minimis,"  the  "balance  of  injury," 
or  the  "public  benefit,"  and  the 
"discretionary"  doctrines.  With 
respect  to  the  first  it  is  sufficient 
if  the  injury  be  appreciable,  within 
the  meaning  of  the  term  heretofore 
indicated  in  this  opinion.  With  re- 
spi9ct  to  the  second :  In  Richards's 
Appeal,  57  Pa.  105, 98  Am.  Dec.  202, 
it  was  said :  "The  chancellor  will 
consider  whether  he  would  not  do 
a  greater  injury  bar  enjoining  than 
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would  result  from  refusing,  and 
leaving  the  party  to  his  redress  at 
the  hands  of  the  court  and  jury." 

In  Campbell  v.  Seaman,  2  Thomp. 
&C.231,  the  supreme  court  of  New 
York  said  of  this  case  that  it  was 
in  direct  conflict  with  the  authori- 
ties of  the  state  of  New  York,  and 
could  not  be  there  adopted  as  the 
law.  The  case  is  also  criticized,  and 
explained  in  Wood,  Nuisances,  3d 
ed.  §  532.  In  line  with  Richards's 
Appeal  is  also  Huckenstine's  Ap- 
peal, 70  Pa.  102,  10  Am.  Rep.  669. 
These  cases  have  been  distinguished 
and  in  part  disapproved  in  the  lat- 
er Pennsylvania  case  of  Sullivan  v. 
Jones  &  L.  Steel  Co.  208  Pa.  540,  66 
L.R.A.  712,  57  Atl.  1065.  The  doc- 
trine of  comparative  injuries  is  of 
course  clearly  applicable  in  the 
grant  or  refusal  of  interlocutory  in- 
junctions to  restrain  nuisances. 
The  doctrine  has  generally  been  ap- 
plied in  such  cases,  or  in  cases 
involving  special  facts.  The  weight 
of  authority  is  to  the  effect  that  at 
the  final  trial  the  right  to  injunctive 
relief  is  not  discretionary.  See 
Clark,  Eq.  §§  213-215,  and  numer- 
ous cases  cited  in  notes.  The  dis- 
cretionary doctrine  is  well  disposed 
of  by  Pitney,  V.  C,  in  Hennessy  y. 
Carmony,  supra,  when  he  says: 
''I  have  never  been  able  to  see 
how  the  question  of  the  right  of  the 
complainant  to  an  injunction  on 
final  hearing  could  ever  be  a  matter 
properly  resting  in  the  'discretion' 
cf  the  chancellor,  as  I  understand 
the  force  of  that  word  in  that  con- 
nection. If  by  'discretion'  is  here 
meant  that  the  judge  must  be  dis- 
creet, and  must  act  with  discretion, 
and  discriminate,  and  take  into  con- 
sideration and  give  weight  to  each 
circumstance  in  the  case,  in  accord- 
ance with  its  actual  value  in  a  court 
of  equity,  th«i  I  say  that  that  is 
just  what  he  must  do  in.  every  case 
that  comes  under  his  consideration 
— ^no  more  and  no  less.  .  .  .  But 
if  l^e  word  'discretion,'  in  this  con- 
nection, is  used  in  its  secondary 
sense,  and  by  it  is  meant  that  tiie 
chancellor  has  the  libert^r  and  pow- 
er of  acting,  in  finally  settling  prop- 


erty rights,  at  his  discxetion, 
without  the  restraint  of  tiie  legal 
and  equitable  rules  governing  those 
rights,  then  I  d^iy  such  power.  It 
seems  to  me  that  the  true  scope  of 
the  exercise  of  this  latter  sort- of 
discretion  in  the  judicial  field  is 
found  in  those  matters  which  affect 
procedure  merely,  and  not  the  ulti- 
mate right." 

The  discretionary  doctrine  is  not 
peculiar  to  proceedings  to  atmte  or 
enjoin  nuisances,  but  applies  gen- 
erally to  the  grant  of  injunctions 
and  other  extraordinary  equitable 
remedies.  This  court  has  said  that 
"the  exercise  of  the  jurisdiction 
cf  courts  of  equity  to  decree  a  spe- 
cific performance  or  the  rescission 
of  a  contract  is  not  a  matter  of 
right  in  either  party,  but  is  a  matter 
of  sound  and  reasonable  discreticm 
in  the  court,  which  governs  itself, 
as  far  as  it  may,  by  g^ieral  rules 
and  principles,  but  sX  the  same  time 
witMiolds  or  grants  relief  according 
to  the  circumstances  of  each  partic- 
ular case,  when  these  rules  and 
principles  will  not  furnish  any 
exact  measure  of  justice  between 
the  parties." 

See  also  Bagwell  t.  Bagwell,  72 
Ga.  92(2) ;  Swint  v.  Carr,  76  6a. 
322,  2  Am.  St.  Rep.  44;  Kirkland  v. 
Downing,  106  Ga.  530,  32  S.  Ek  632. 

However,  in  Franklin  v.  Newsom, 
63  Ga.  580,  it  was  ruled:  "Whilst 
it  is  a  general  rule  that  the  right  to 
specific  performance  is  in  the  sound 
discretion  of  a  court  of  equity,  yel^ 
in  this  state,  that  power  is  to  be  ex- 
ercised by  the  jury  under  the  evi- 
dence and  charge  of  the  court." 

This  ruling  was  followed  in 
Miller  v.  Watson,  139  Ga.  29,  31,  76 
S.  E.  585.  See  Landrum  v.  Rivers, 
148Ga.  774,  98S.E.  477. 

This  court  has  applied  the  doc- 
trine in  cases  where  the  plaintiff 
prayed  for  the  specific  performance 
of  a  fraudulent,  illegal,  or  hard  and 
unconscionable  contract.  It  would 
seem  to  be  a  misapplication  of  ttie 
doctrine  to  deny  one  his  equitable 
rights  solely  upon  the  ground  of  in- 
convenience to  ^  opposite  party 
nr  to  the  public.    Nei^cr  ti>e  oppo- 
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site  party  nor  the  public  has  the 
right,  legal  or  equitable,  to  invade 
the  .clear  le^  rights  of  another.  It 
has  been  said  that  the  final  settle- 
ment of  property  rights  does  not  lie 
in  the  broad  discretion  of  Uie  chan- 
cellor, but  in  the  clear  legal  and 
equitable  rules  which  bind  the 
chancellor  himself.  The  case  of 
Somerset  Water,  Light  &  Traction 
Co.  V.  Hyde,  129  Ky.  402,  111  S.  W. 
1005,  where  an  injunction  to  re- 
strain the  defendant  from  discharg- 
ing sewerage  upon  the  plaintiff's 
land  was  denied,  and  the  case  of 
Wheeling  v.  Natural  Gas  Co.  74  W. 
Va.  372,  82  S.  E.  845,  where  the  city 
was  refused  an  injunction  to  re- 
strain the  defendant  from  supply- 
ing gas  in  violation  of  its  franchise, 
because  of  the  inconvenience  it 
would  cause  to  the  public,  forcefully 
illustrate  what  we  believe  to  be  a 
misconception  of  the  extent  of 
equitable  power.  The  following 
cases,  among  others,  support  what 
we    believe  to  be  the  ^ue  rule: 


Bristol  v.  Palmer,  81  L.R.A.(N.S.) 
881,  and  note  (88  Vt.  54,  74  Atl. 
332)  ;  Smith  v.  Rochester,  38  Hun, 
612;  6  Pom.  Eq.  Jur.  530,  531 ;  Kerr 
Inj.  *166;  1  High,  Inj.§  739. 

The  case  in  hand  is  purely  one 
for  injunctive  relief  against  a  nui- 
sance in  consequence.  Equity  is 
asked  to  do  no  more  than  to  restrain 
the  defendant  from  using  soft  coal, 
that  is,  "such  coal  as  throws  out  a 
black,  dense  smoke,"  and  the  evi- 
dence in  the  record  is  such  as  to 
authorize  a  finding  by  the  jury  that 
the  use  of  coke  was  at  once  conven* 
lent  and  practical.  The  court  is  not 
asked  to  abate  the  defendant's 
laundry.  If  a  case  be  otherwise 
made  out,  injunctive  relief  cannot 
be  denied  the  plaintiff,  although 
the  nuisance  re-  ^ppeai- 
sults  from  smoke  airection  •t 
alone.  Whether  the  '•'«•«-•"•'» 
plaintiff  was  entitled  to  an  injunc- 
tion was  a  question  for  the  jury. 

Judgment  reversed. 

All  the  Justices  concur. 


ANNOTATION. 
Noitance  resulting  from  amoke  alone  a*  mbjeet  f<^  fai junctive  relief. 


I.  Introductory,  1675. 
II.  General  rale,  1676. 

III.  Application  of  rule,  1676. 

IV.  Limitation  of  rale: 

a.  Adequate  ronedy  at  law,  1680. 

b.  Slight  injury,  1582. 

1.  Introdnatory. 

The  scope  of  this  note  la  confined 
strictly  to  a  discussion  of  those  cases 
dealing  with  nuisances  resulting  from 
smoke  and  its  natural  concomitants, 
soot  and  cinders,  as  a  subject  for  re- 
lief by  injunction.  Among  the  deci- 
sions which  have  been  excluded  as 
outside  its  purview  are  those  where- 
in the  nuisance  complained  of  was  tiie 
result  of  smoke  in  connection  with 
other  elements,  as  noise,  vibration, 
poisonous  gases  and  vapors,  noisome 
smells,  or  dust.  (See  in  this  connec- 
tion the  note  in  3  A.L.R.  312,  on  "Dust 
as  nuisance.")  The  note  being  con- 
fined to  injunctive  relief,  cases  in- 
volving the  right  to  damages,  or  to 


recover  a  penally  for  tfae  violation  of 
state  or  mnnicipai  ordinances,  are  not 
included. 

II,  General  rule. 

Whenever  the  nature  of  an  injury 
resulting  from  a  nuisance  caused  by 
smoke  alone  is  such  that  it  is  contin- 
uous, irreparable,  and  the  cause  of  real 
damage,  and  is  incapable  of  adequate 
compensation  by  damages  in  an  action 
at  law,  a  court  of  equity  will  aff<nrd 
the  aggrieved  party  relief  by  injunc- 
tion restraining  the  cause  of  the  in- 
jury, 

Alabama.  —  See  Rouse  v.  Martin 
(188S)  76  Ala.  610,  51  Am.  Rep.  463. 

CalifcHiiia.  —  Sullivan  v.  Royer 
(1887)  72  Cal.  248,  1  Am.  St  R^.  61» 
IS  Pae.  656;  Melvin  v.  E.  B.  &  A.  L. 
Stone  Co.  (1908)  7  Cal.  App.  327,  94 
Pac.  890;  Judson  v.  Los  Angeles  Sub- 
urban Gas  Co.  (1910)  167  Cal.  168,  26 
LJl.A.(N.S.)  183, 106  Pac.  681,  81  Ann. 
Caa.  1247. 
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Georgia. — See  the  reported  ease 
(HoLMAN  V.  Athens  Eupibe  Laundry 
Co.  ante,  1664). 

Iowa. — Daniels  v.  Keokuk  Water- 
works (1883)  61  Iowa,  649,  16  N.  W. 
706. 

Michigan. — McMorran  v.  Fitzgerald 
(1896)  106  Mich.  649,  68  Am.  St.  Rep. 
611,  64  N.  W.  569. 

New  Jersey. — ^Ross  v.  Butler  (1868) 
19  N.  J.  Eq.  294,  97  Am.  Dec.  664. 

New  Yoric  —  Hutchins  v.  Smith 
(1872)  63  Barb.  262;  Beir  v.  Cooke 
(1885)  37  Hun,  88;  Cogswell  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1886)  103  N. 
Y.  10,  57  Am.  Rep.  701,  8  N.  E.  537; 
McCarty  v.  Natural  Carbonic  Gas  Co. 
(1907)  189  N.  Y.  40,  13  L.R.A.(N.S.) 
465,  81  N.  E.  549,  12  Ann.  Cas.  840; 
Abendroth  v.  Manhattan  R.  Co.  (1887) 
19  Abb.  N.  C.  247,  7  N.  Y.  S.  R,  48, 
affirmed  in  (1890)  122  N.  Y.  1,  11 
L.R.A.  684,  19  Am.  St.  Rep.  461,  25  N. 
E.  496;  Catlin  v.  Patterson  (1887)  10 
N.  Y.  S.  R.  724. 

North  Carolina.  —  Hyatt  v.  Myers 
(1874)  71  N.  C.  271. 

Ohio.— McCIang  V.  North  Bend  Coal 
&  Coke  Co.  (1896)  9  Ohio  C.  C.  269, 
6  Ohio  C.  D.  243. 

Oregon.  —  Bourne  v.  Wilson-Case 
Lumber  Co.  (1911)  66  Or.  48,  IIS  Pac. 
52,  Ann.  Cas.  191SA,  246. 

PennBylvaida. — Galbraith  ▼.  Oliver 
(1867)  8  Pitiisb.  79;  McKinney  ▼.  Mc- 
Cullough  (1886)  42  Phila.  Leg.  Int. 
414. 

VirginhL  — Face  ▼.  Cherry  (1916) 
117  Va.  41,  84  S.  E.  10,  Ann,  Cas. 
1917E,  418. 

Washington. — Lavner  v.  Independ- 
ent Light  &  Water  Co.  (1918)  74  Wash. 
878,  133  Pac.  592. 

England.  —  Crump  v.  Lambert 
(1867)  L.  R.  3  Eq.  409,  15  Week.  Rep. 
417;  Bareham  v.  Hall  (1870)  22  L.  T. 
N.  S.  116;  Saville  v.  Eilner  (1872) 
26  L.  T.  N,  S.  277.  See  also  Samp- 
son V.  Smith  (1838)  8  Sim.  272,  59 
Eng.  Reprint,  108,  7  L.  J.  Ch.  N.  S. 
260,  2  Jur.  563. 

Canada.— Cartwright  v.  Gray  (1866) 
12  Grant,  Ch.  (U.  C.)  400. 

In  Crump  v.  Lambert  (1867)  L.  R. 
8  Eq.  (Eng.)  409,  &  much-quoted  case, 
wherein  the  defendant  contended  that 
a  nuisance  resulting  from  smoke  alone 


did  not  entitte  a  parson  to  injunctive 
relief,  the  court  said:  "I  consider  it 
to  be  established  by  numerous  deci- 
sions that  smoke  unaccompanied  with 
noise  or  noxious  vapor,  that  noise 
alone,  that  offensive  vapors  alone,  al- 
though not  injurious  to  health,  may 
severally  constitute  a  nuisance  to  the 
Owner  of  adjoining  or  neighboring 
property;  that  if  they  do  so,  substan- 
tial damages  may  be  recovered  at  law, 
and  that  this  court,  if  applied  to,  will 
restrain  the  continuance  of  the  nui- 
sance by  injunction  in  all  cases  where 
substantial  damages  could  be  recov- 
ered at  law."  This  case  involved, 
however,  a  nuisance  resulting  from 
both  smoke  and  noise  proceeding  from 
the  defendant's  manufactory. 

r//.  AppUcteUon  of  ruie. 

In  McCarty  v.  Natural  Carbonic  Gas 
Co.  (1907)  189  N.  Y.  40,  13  L.R.A. 
(N.S.)  465,  81  N.  E.  549,  12  Ann.  Cas. 
840,  an  action  to  restrain  the  defend- 
ant from  so  operating  its  manufactory 
as  to  cause  smoke  and  soot  emitted 
from  its  chimneys  to  gather  and  settle 
about  the  dwelling  house  of  the  plain- 
tiff to  his  annoyance  and  injury,  it  ap- 
I)eared  that  the  defendant  maintained 
two  smokestacks  situated  near  the 
residence  of  the  plaintiff,  and  that 
these  chimneys  continuously  poured 
forth  a  thick  black  smoke  of  great 
volume,  caused  by  the  burning  of  soft 
coal  in  the  furnaces.  The  evidence 
showed  that  the  smoke  had  discolored 
the  exterior  of  the  plaintiff's  home  and 
had  caused  him  and  his  family  discom- 
fort, annoyance,  and  injury.  The  court 
affirmed  the  granting  of  an  injunction 
restraining  the  use  of  soft  coal  by  the 
defendant,  but  modified  the  decree  so 
that  soft  coal  could  be  used  provided 
modem  appliances  for  consuming  the 
smoke  were  installed. 

In  Bourne  v.  Wilson-Case  Lumber 
Co.  (1911)  58  Or.  48,  113  Pac.  52.  Ann. 
Cas.  1913A,  245,  wherein  it  appeared 
that  the  defendant  kept  a  continual 
fire  at  a  place  near  the  plaintiff's 
premises,  for  the  purpose  of  burning 
up  the  waste  products  of  its  mill,  and 
this  fire  caused  smoke,  ashes  and  cin- 
ders to  be  deposited  on  the  plaintiff's 
property  and  his  house,  fruit  trees, 
and  shade  trees,  continually  menacing 
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the  wjoymeQt  of  bis  pronerlar,  the 
court  enjoined  the  defendaqt  from 
burning  the  waste  material  eiceept  in 
such  a  furnace  or  'appliance  as  would 
obviate  the  injariea  complained  of. 

So  in  Galbraith  v.  Oliver  (1867)  8 
Pittsb.  (Pa.)  79,  the  court  granted  an 
injunction  forbidding  the  respondents 
from  using  bituminona  coal  in  the  fur- 
nace of  the  engine  in  their  mill  so  as 
to  carry  the  smoke  and  soot  emitted 
from  their  chimney  over  and  on  the 
premises  occupied  by  the  eemplain- 
ants. 

In  Boss  V.  Butler  (1868)  19  N.  J.  Eq. 
294,  97  Am.  Dec.  654,  tke  complain- 
ants, who  were  neighboring  residents, 
sought  to  enjoin  the  prtHMsed  erec- 
tion by  the  defendant  of  a  building  to 
be  used  as  a  pottery  for  manufacturing 
and  burning'  earthenware.  It  ap- 
peared tliat  in  the  process  of  defend- 
ant's business  there  would  be  burned 
in  his  furnaces  pine  wood,  which 
would  emit  large  volumes  of  dwase  and 
offensive  smoke  loaded  with  cinders, 
and  that  this  smoke  would  descend  on 
the  roofs  of  the  compUunants'  homes, 
penetrate  their  dwelliivgs,  injure  their 
goods  and  furniture,  and  injure  and 
impair  the  health  and  comfort  of  them- 
selves and  their  families.  The  defend- 
ant, while  admitting  the  proposed 
burning  of  the  pine  wood,  alleged  that 
the  smoke  would  be  made  only  about 
once  in  two  weeks  and  would  continue 
in  large  volumes  less  than  twelve 
hours.  The  court  held  that  the  burn- 
ing of  the  pine  wood  causing  a  great 
volume  of  smoke  would  constitute  such 
a  nuisance  as  would  justify  the  issu- 
ance of  an  injunction  against  using 
the  building  for  any  manufacture  us- 
ing pine  wood  or  any  other  fuel  emit- 
ting large  quantities  of  smoke. 

In  McMorran  v.  Fitzgerald  (1895) 
106  Mich.  649,  68  Am.  St.  Rep.  511,  64 
N.  W.  669,  it  appeared  that  the  defend- 
ants were  the  owners  of  a  machine  and 
blacksmith  shop,  devoted  to  boat  re- 
pairing, and  situated  in  a  neighber- 
hood  composed  mostly  of  residences. 
It  further  appeared  that  the  shop, 
and  the  boats  which  came  to  the  lo- 
cality for  repairs,  emitted  from  their 
severe  smokewUeks  4«ia»  enoMe,  l»d- 
•o  with  cindmra  and  soot,  whieb  pene- 


trated the  homes  of  the  plaintiffs,  ren- 
dering them  unclean,  uncomfortable, 
and  nnwholesttne.  The  court  afitomsd 
the  granting  of  an  injunctioo  restrain- 
ing the  use  of  the  defendants'  prem- 
ises for  the  purposes  to  which  they 
were  devoted,  holding  that  the  nui- 
sance complained  of  would  cause,  if 
continued,  irreparable  injury  to  the 
I»etitioners. 

In  Hyatt  v.  .Myers  (1874)  71  N.  C. 
271,  the  court  held  that  an  injunction 
would  issue  to  abate  a  nuisance  occa- 
sioned by  large  quantities  of  smoke, 
laden  with  soot  and  cinders,  dis* 
charged  by  the  defendant's  mill  over 
and  on  the  premises  of  the  plaintiff  to 
the  latter's  damage,  where  it  appeared 
that  the  injury  was  such  that  it  could 
not  be  adequately  compensated  by 
damages,  or  occasioned  a  constantly 
recurring  grievance. 

In  Cogswell  v.  New  Yoirk,  N.  H.  & 
H.  R.  Co.  (1886)  103  N.  Y.  10,  57  Am. 
Rep.  701,  8  N.  E.  537,  wherein  it  ap- 
peared that  smoke,  aoot,  cinders,  and 
coal  dust  were  emitted  in  great  quanti- 
ties firom  an  engine  house  maintained 
by  the  defendant,  and  these  substances 
poured  down  upon  and  into  the  dwell- 
ing house  of  the  plaintiff,  "filling  the 
house  with  smok^  soot,  cinders,  inr 
juring  the  furnifeure  and  -  clothing 
therein,  rendering  the  air  offensive 
and  unwholesome,  and  the  house  un- 
comfortable and  unhealthy  as  a  habi- 
tation, and  greatly  reducing  the  rental 
value  of  the  premises,"  the  court  held 
that  it  was  error  for  the  court  below 
to  deny  to  the  plaintiff  injunctive  ror 
lief,  saying:  "It  is  manifest  that  if 
this  judgment  ean  stand,  a  most  seri- 
ous injury  is  inflicted  by  the  defendant 
upon  the  plaintiff,  for  which  she  has 
no  redress.  Her  premises  «,rf  subject- 
ed to  a  burden  in  the  nature  of  a  servi- 
tude in  favor  of  the  defendant,  which 
seriously  impairs  tiie  value  and  enjoy- 
ment of  her  property.  The  principle 
upon  which  ^e  court  below  proceeded 
WM  that  what  the  leglslatnre  has  au- 
thorised the  dafendant  te  do  can  nei- 
ther foe  a  pqblie  nor  private  wrong;  in 
other  words,  the  legislatpre  has  au- 
thorised the.aaintuiaoce  of  this  nuir 
'sanoe  by  the  defendant,  and  the  plaii^- 
tiff.most  bear  i^9  eensBquences.  °  The 
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court  below,  in  denying  any  relief  to 
the  plaintiff,  of  course  assumed  that 
the  legislative  authority  and  the  act  of 
the  defendant  thereunder,  resulting  in 
flooding  the  plaintiff's  premises  with 
soot,  smoke,  and  noxious  gases  were  not 
a  taking  of  the  plaintiff's  property 
within  the  Constitution.  We  place  our 
judgment  in  this  case  on  the  ground 
that  the  legislature  has  not  authorized 
the  wrong  of  which  the  plaintiff  com- 
plains, and  it  is,  therefore,  unneces- 
sary to  determine  whether  the  legisla- 
ture could  have  authorized  it  consist- 
ently with  the  principles  of  the  Con- 
stitution for  the  security  of  private 
rights,  without  providing  for  compen- 
sation." 

In  Beir  v.  Cooke  (1886)  87  Hun 
(N.  Y.)  38,  wherein  it  appeared  that 
the  house  occupied  by  the  plaintiff  was 
at  times  enveloped  in  dense  smoke 
from  the  defendant's  works,  that  soot 
and  dust  were  deposited  on  the  win- 
dows and  in  the  rooms  of  the  house 
when  open,  and  upon  clothing  and 
things  when  washed  and  hung  in  the 
yard  to  dry,  the  court  affirmed  a  judg- 
ment restraining  the  defendant  from 
-allowing  smoke,  cinders,  and  soot  to 
issue  from  his  manufactory  so  as  to 
cause  injury  to  the  plaintiff. 

In  McClung  v.  North  Bend  Goal  & 
Coke  Go.  (1896)  9  Ohio  C.  C.  259,  6 
Ohio  G.  D.  243,  it  appeared  that  the 
premises  of  the  plaintiff  were  situated 
In  close  proximity  to  coke  ovens 
operated  by  the  defendant,  which  gave 
forth  great  volumes  of  smoke,  soot,  and 
cinders,  causing  sickness  to  the  plain- 
tiff and  her  family,  injuring  the  shrub- 
bery of  her  homestead,  fllling  her 
house  with  smoke,  soot,  and  cinders, 
and  greatly  injuring  the  value  of  the 
same.  The  court  held  that,  despite 
the  fact  that  a  large  plant  would  be 
practically  destroyed,  the  plaintiff  was 
entitled  to  the  injunctive  relief  she 
sought,  saying:  "In  view  of  the  large 
interests  of  the  defendant  company  in- 
volved in  this  litigation,  w«  have  had 
much  hesitation  in  arriving  at  a  con- 
elusion  the  result  of  which  would  be, 
if  plaintiff's  claim  be  true,  the  prac- 
tical destruction  of  its  large  and  valu- 
able plant.  And  yM,  With  our  tiews  of 
the  law  and  of  the  rights  of  the  i>ar- 


ties,  we  must  hold  that  the  plaintiff  is 
entitled  to  the  relief  she  seeks.  Her 
residence,  which  was  the  family  home- 
stead long  before  the  coke  ovens  were 
repaired  and  operated  by  defendant, 
has,  as  a  result  of  their  use,  been 
greatly  depreciated  in  value,  the  health 
of  the  plaintiff  herself  has  been  seri- 
ously and  injuriously  affected,  and 
the  comfort  and  enjoyment  of  herself 
and  tile  members  of  her  family  and 
household  have  been  greatly  lessened 
and  interfered  with  by  the  smoke 
and  noxious  gases  which  almost  con- 
tinuously arise  from  these  ovens  when 
in  operation,  filling  the  house  and 
hovering  on  the  gronnds." 

In  Hutchins  v.  Smith  (1872)  6S 
Barb.  (N.  Y.)  252,  it  appeared  that  a 
dense  black  smoke  emanated  from  the 
defendant's  brick  kilns,' and  penetrat- 
ed the  near-by  dwelling  of  the  plain- 
tiff, discoloring  his  goods  and  furni- 
ture, and  causing  nausea  and  other  del- 
eterious effects  to  the  occupants.  The 
court  held  that  the  plaintiff  was  en- 
titled to  enjoy  his  premises  free  from 
such  smoke,  and  granted  an  injunc- 
tion restraining  the  defendant  from 
so  operating  his  plant  as  to  cause  the 
injuries  complained  of. 

So  in  Daniels  v.  Keokuk  Waterworks 
(1888)  61  Iowa,  649,  16  N.  W.  705,  it 
appeared  that  the  plaintiffs  were  own- 
ers of  dwelling  houses  situated  on  a 
bluff,  and  the  defendant  had  erected 
an  engine  and  pumping  house  at  the 
foot  of  the  bluff,  and  placed  therein 
boilers  in  which  was  burned  soft  coal, 
which  emitted  dense  masses  of  black 
smoke  and  soot.  It  appeared  fur- 
ther, that  the  top  of  the  defendant's 
smokestack  was  opposite  the  base  of 
the  plaintiffs'  houses  so  that  the  smoke 
therefrom  permeated  and  invaded  the 
houses  to  the  great  damage  and  an- 
noyance of  the  plaintiffs.  The  court 
held  that  a  decree  perpetually  re- 
straining the  defendant  from  "using 
its  smokestack  without  using  a  prop- 
er smoke  consumer  to  prevent  smoke, 
soo^  etc.,  from  escaping  therefrom," 
was  properly  granted,  -but  that  the 
plaintiffs  were  entitled  to  no  further 
relief. 

In  the  reported  cue  (Holuan  ▼. 
Athens  Empikb  Iaunsky  Co.  ant^ 
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1664)  it  appears  that  the  defendant,  in 
the  operation  of  its  laundry,  burned 
soft  coal  which  gave  forth  dense  vol- 
umes of  black  smoke  and  soot,  discolor- 
ing the  adjacent  office  building  of  the 
plaintiff  and  causing  impairment  of  its 
rental  value  to  his  damage.  The 
plaintiff  showed  that  the  use  of  coke, 
which  was  available,  would  obviate 
the  nuisance,  and  prayed  for  an  in- 
junction restraining  the  defendant 
from  using  soft  coal.  The  court  holds 
that  the  case  in  hand  is  purely  one 
for  injunctive  relief,  and  that  such 
relief  cannot  be  denied  because  the 
nuisance  results  from  smoke  alone. 

So  in  Sullivan  v.  Royer  (1887)  72 
Cal.  248, 1  Am.  St.  Bep.  61, 18  Pac.  655, 
wherein  it  appeared  that  smoke  issued 
from  a  smokestack  on  the  defendant's 
building  and  entered  the  windows  of 
the  plaintiff's  home,  the  court  held  that 
an  injunction  restraining  the  defend- 
ant from  so  using  his  smokestack  as 
to  cause  disturbance,  annoyance,  and 
damage  to  the  plaintiff  was  properly 
issued. 

In  Catlin  v.  Patterson  (1887)  10  N. 
T.  S.  R.  724,  the  court  enjoined  the 
defendants  from  burning  shavings  or 
sawdust  on  their  premises,  it  appear- 
ing that  the  fuel  so  used  by  the  de- 
fendants in  their  furnaces  gave  forth 
great  volumes  of  smoke  which  was  car- 
ried on  and  into  the  premises  conduct- 
ed by  the  plaintiffs  as  a  dry  goods 
store,  corrupting  the  atmosphere,  and 
depositing  soot  on  the  goods  in  the 
plaintiffs'  store,  so  as  to  cause  them 
irreparable  injury. 

In  Abendroth  v.  Manhattan  R.  Co. 
(1887)  19  Abb.  N.  C.  247,  7  N.  Y.  S.  B. 
43,  affirmed  in  (1890)  122  N.  Y.  1,  11 
LJt.A.  634,  19  Am.  St.  Rep.  461,  25 
N.  E.  496,  wherein  it  appeared  that 
the  defendant  railroad  company  oper- 
ated an  elevated  railroad  adjacent  to 
the  dwelling  of  the  plaintiff,  and  that 
the  engines  operated  on  the  railroad 
gave  forth  smoke,  cinders,  and  soot 
which  penetrated  the  premises  of  the 
plaintiff,  causing  him  great  injury,  the 
court  reversed  the  judgment  below 
which  denied  to  the  plaintiff  injunc- 
tive relief,  holding  that  the  facts 
showed  irreparable  and  permalient 
damage  to  the  plaintiff,  and  that  the 


Ixial  judge  should  have  found  in  his 
favor. 

So  in  Melvin  v.  E.  B.  &  A.  L.  Stone 
Co.  (1908)  7  Cal.  App.  327,  94  Pac. 
390,  it  appeared  that  the  defendants 
maintained  and  operated  near  the 
plaintiff's  home  certain  engines,  using 
fuel  oil  which  emitted  offensive  smoke, 
with  its  accompanying  disagreeable 
odors  and  black  greasy  dirt  and  soot, 
rendering  the  premises  of  the  plaintiff 
untenantable  and  causing  great  dam- 
age to  her  house  and  furniture.  The 
court  affirmed  a  decree  enjoining  the 
defendants  from  operating  engines 
near  the  dwelling  house  of  the  plain- 
tiff, and  using  fuel  oil  emitting  smoke, 
dirt,  and  soot,  holding  that  the  dam- 
age was  continuous  and  irreparable, 
and  that  no  fair  or  reasonable  redress 
could  be  had  therefor  in  a  court  of 
law. 

In  McKinney  v.  McCuUough  (1886) 
42  Phila.  Leg.  Int.  (Pa.)  414,  a  motion 
to  continue  a  preliminary  injunction, 
the  court  held  that  the  use  by  the 
defendant  of  a  chimney  flue  in  such 
a  manner  as  to  All  the  plaintiff's  room 
with  snfoke  and  heat  amounted  to  such 
a  nuisance  as  warranted  the  continu- 
ing of  the  injunction. 

In  Face  v.  Cherry  (1915)  117  Va.  41, 
84  S.  E.  10,  Ann.  Cas.  1917E,  418,  the 
court  affirmed  a  decree  enjoining  the 
defendants  from  so .  operating  their 
brick  kilns  as  to  cause  dense  smoke 
and  soot  to  fall  on  the  property  of  the 
plaintiffs,  and  further  enjoined  the  de- 
fendants from  operating  a  new  kiln, 
immediately  adjoining  the  plaintiff's 
business,  with  any  other  than  smoke- 
less  fuols 

In  Bareham  v.  Hall  (1870)  22  L.  T. 
N.  S.  (Eng.)  116,  wherein  it  appeared 
that  the  defendant's  brick  kiln  was 
sufficiently  near  the  plaintiff's  house 
to  injure  the  same  seriously  by  reason 
of  the  smoke  discharged  thereon,  the 
court  held  that  the  plaintiff  was  en- 
titled to  an  injunction  restraining  the 
nuisance,  and  that  the  kiln  owner's 
right  by  prescription  to  another  kiln 
nearer  the  home  of  the  complainant, 
and  in  a  line  with  the  kiln  complained 
of,  was  no  defense  to  the  granting  of 
l^e  injunction. 

In  Cattwright  v.  Gray    (1866)    12 
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Grant,  Ch.  (U.  C.)  400,  wherein  it  ap- 
peared that  the  defendant  burned  pine 
shavingrs  and  other  refuse  from  his 
sawmill  in  such  a  manner  that  the 
smoke  therefrom  was  carried  on  to  the 
plaintiff's  premises  in  sufficient  quan- 
tities to  cause  a  nuisance,  the  court 
granted  an  injunction  restraining  the 
defendant  from  so  operating  his  wortcs 
as  to  cause  the  injury  complained  of, 
saying:  "The  defendant  has  a  right 
to  use  steam  for  propelling  his  ma- 
chinery, but  is  bound  to  employ  such 
reasonable  precautions  in  the  use  of 
it  as  may  prevent  unnecessary  dan- 
ger to  his  neighbors'  property  from 
sparks,  and  unnecessary  annoyance  or 
injury  to  them  from  the  noise  or 
smoke;  that  though  he  seems,  since 
the  bill  was  filed,  to  have  performed 
this  duty  as  respects  the  sparks  and 
noise,  he  has  done  nothing  in  respect 
to  the  smoke;  and  that  the  plaintiiTs 
complaint  in  reference  thereto  is  well 
founded." 

Also  in  Savile  v.  Kilner  (1872)  26  L. 
T.  N.  S.  (Eng.)  277,  wherein  it  ap- 
peared that  the  owner  of  property 
adjoining  the  defendant's  glaps  works 
had  prepared  and  improved  his  prop- 
erty for  building  purposes,  but  in  eon- 
sequence  of  the  dense  smoke  from  the 
glass  works  he  had  been  unable  to 
find  tenants  for  his  land,  the  court 
held  that  he  was  entitled  to  an  injunc- 
tion restraining  the  defendant's  use  of 
his  works  in  such  a  manner  as  to  cause 
the  injury  complained  of. 

In  Lavner  v.  Independent  Light  & 
Water  Co.  (1913)  74  Wash.  373,  133 
Pac.  692,  wherein  it  appeared  that 
smoke,  soot,  and  lamp  black  were  car- 
ried by  prevailing  winds  from  the  ap- 
pellant's plant  on  the  complainant's 
property,  penetrating  his  houses  and 
destroying  their  use  lot  occupancy, 
the  court  held  thrt  the  facts  warrant- 
ed a  decree  restraining  fhe  naisance 
complained  of. 

In  Judson  ▼.  Los  AngBlee  Subnrban 
Gas  Co.  (1910)  167  CaL  168,  26  L.R.A. 
<N.S.)  188,  106  Pac.  681,  21  Ann.  Gas. 
1247,  it  appeared  that  in  the  operation 
of  the  dejfendanf  s  gas  plant  qnantities 
of  dense  smoke  and  soot  were  dis- 
charged over  the  plaintiffs  premises, 
interfering  with  his  qalet  enjoyment 


of  the  same,  the  court  affirmed  a  de- 
cree granting  an  injunction  enjoining 
the  defendants  "from  conducting  and 
operating  the  gas  woriu  and  manufac- 
tory ...  in  SQch  a  manner  as  to 
cause  or  permit  sm^e,  gases,  or  of- 
fensive smells  or  fumes  to  be  emitted 
therefrom,  or  to  btf  precipitated  there- 
from upon  the  property  of  the  plain- 
tiff." The  court  said :  "A  gas  factory 
does  not  constitute  a  naisance  per  se. 
The  manufacture  in  or  near  a  great 
city  of  gas  for  illuminating  and  heat- 
ing is  not  only  legitimate,  but  is  vMy 
necessary  to  the  comfort  of  the  people. 
But  in  this,  as  in  any  other  sort  of 
lawful  business,  the  person  conducting 
it  is  subject  to  the  mle,  "sic  utere  tuo 
ut  alienum  non  Itedas,"  even  when  op- 
erating under  municipal  permission  or 
under  public  obligation  to  furnish  a 
commodi^.  .  .  .  Nor  will  the  adoption 
of  the  most  approved  appliances  and 
methods  of  production  jurtify  the  con- 
tinuance of  that  which,  in  spite  of 
them,  remains  a  nnisanea." 

In  Sampson  v.  Smith  (1888)  8  SioL 
272,  69  Eng.  Repnnt,  108,  7  L.  J.  Gh. 
N.  S.  260,  2  Jur.  568,  the  court  held 
that  a  iMurty  suffering  injury  tram. 
smoke  discharged  on  his  premises 
from  the  def^idant^s  chimneys  coidd 
maintain  an  action  to  have  the  nui- 
sance enjoined,  without  making  the 
attorney  general  a  party. 

See  also  Rouse  v.  Martin  (1883)  75 
Ala.  610,  51  Am.  Rep.  463,  wherein 
there  is  dictum  to  the  effect  that  smoke 
may  "constitute  a  nuisance  so  imperil- 
ing the  comfort  of  one's  existence,  his 
health,  or  the  safety  of  his  property, 
as  to  call  for  injunctive  relief  at  the 
hands  of  a  court  of  equity."  That 
case,  however,  involved  the  right  of 
the  plaintiff  to  secure  an  injunction 
restraining  the  proposed  erection  of  a 
cotton  gin  near  his  residence,  on  the 
ground  of  irreparable  damage  caused 
by  the  increased  fire  hazard,  noise, 
smoke,  and  particles  of  cotton  lint> 
rendering  the  atmosphere  impure  and 
unwholesome. 

IT.  LhtUUttioH  of  mto. 

The  general  rule  has  certain  'well- 
established  limitations,  or  rather  qaal- 


Digitized  by 


Google 


ANNO.— INJUNCTION— NUISANCE— SMOKE  ALONE. 


IMl 


ifiications.  Thas  where  an  injury 
caused  by  smoke  alone  may  be  fully 
compensated  for  by  damasee  in  an  ac- 
tion at  Isw,  a  court  of  equity  will  not 
intervene  to  srant  injunctive  relief, 
but  will  remit  the  injured  party  to  an 
action  at  law,  there  to  Seek  his  legal 
relief.  Johnson  v.  Baltimore. &  P.  R. 
Go.  (1894)  4  App.  D.  C.  491;  Nelson  v. 
Milligan  (1894)  161  111.  462,  38  N.  E. 
289;  Richards's  ^peal  (1868)  57  Pa. 
105,  98  Am.  Dec.  202;  Madison  v. 
Ducktown-Sulphur  Copper  ft  I.  Co. 
(1904)  113  Tenn.  881,  88  S.  W.  658; 
Union  Planters'  Bank  ft  T.  Go.  ▼.  Mem- 
phis Hotel  Co.  (1911)  124  Tenn.  649, 
39  LJl,A.(N.S.)  580,  139  S.  W.  715. 
Thus  in  Nelson  v.  Milligan  (1894) 
161  IlL  462,  38  N.  E.  239,  wherein  the 
injury  sought  to  be  enjoined  was  the 
permitting  of  dense  smoke  and  soot  to 
be  emitted  from  the  chimneys  of  the 
defoidants'  hotel,  which  was  cast  into 
the  doors  and  windows  of  the  com- 
plainant's dwelling  house,  it  appeared 
from  much  conflicting  evidence  ^at 
the  nuisance  complained  of  was  not 
continuous  in  its  nature,  nor  was  the. 
injury  such  as  could  not  be  fully  com- 
pensated for  in  an  action  at  law.  The 
court  held  that  the  nuisance  com- 
plained of  was  not  the  proper  subject 
for  injunctive  relief,  for  the  plaintiff 
could  be  adequately  compensated  for 
his  damage  in  an  action  at  law,  say- 
ing: "The  decree  in  effect  finds  that, 
while  using  'West  Virginia  coal,'  no 
appreciable  dense  smoke  was  emitted, 
and  there  is  no  conflict  in  the  evi- 
dence as  to  the  fact  that  defendants 
proposed  using  that  quality  of  fuel, 
and  had  done  so  when  it  could  be 
obtained.  While  it  is  true  that  the 
consequences  of  their  not  being  able 
to  get,  or  unwillingness  to  use,  the 
better  and  higher  priced  quality  of 
coal,  cannot  be  visited  upon  complain- 
•Ot  without  compeasation  in  damages, 
it  by  nv;  me^ns  follows  that  a  eotiri 
of  equity  will,  make  them  liable  to  its 
peni^ltiea  for  contempt,  if  they  should 
be  coBq>elle4  to  tise  the  inferior  fuel 
tcdnpomrily  to  avoid  «bandoiuag  their 
biwiffess. .  The  remedy  for  such  an  ior. 
jury  is  complete  and  «deqaate  at  law.' 
There  ia  no  theoory  of  this  case,-  eon*. 
c«diDg441  tbnt^is  |o«Dd  in,  (he  decree, 


upon  which  it  can  be  said  an  injury  is 
shown  which  cannot  be  fully  ascer^ 
tained  and  adequately  oenpensated  by 
damages  in  an  action  at  law,  or  which, 
from  its  continuance  or  permanent 
mischief,  will  necessarily  occasion 
constantly  recurring  grievances, 
which  cannot'  be  otherwise  prevented 
than  by  injunction." 

In  Richards's  Appeal  (1868)  57  Pa,- 
105,  98  Am.  Dec.  202,  an  action  to  en- 
join the  use  of  bituminous  coal  by  the 
defendants  in  their  blast  furnaces,  it 
appeared  th«t  the  plaintiff's  dwelling 
was  situated  on  a  bluff  just  above  the 
defendants'  works,  and,  when  the  wind 
was  in  the  direction  of  the  complain- 
ant's house  and  from  the  furnaces,  the 
dwelling  was  enveloped  by  a  coal 
smoke  thrown  out  of  ttie  chimneys  of 
the  puddling  furnaces.  The  court 
found  that  some  injury  was  caused  the 
plaintiff  by  reason  of  the  smoke,  but 
that  the  use  of  soft  coal  was  essential 
to  the  successful  manufacture  of  iron, 
and  no  substitute  could  be  successful- 
ly used,  nor  was  it  possible  to  adopt 
any  appliance  which  would  consume 
the  smoke  without  seriously  interfer-. 
ing  with  the  operation  of  the  furnaces. 
The  court  found,  farther,  that  the 
plaintiff  could  be  amply  compensated 
for  his  damage  in  an  action  at  law, 
and  accordingly  dismissed  the  bill  for 
an  injunction. 

So  in  Huckenstine's  Appeal  (1871) 
70  Pa.  102,  10  Am.  Rep.  669,  wherein 
it  appeared  that  Idie  plaintiff's  injury, 
caused  by  smoke  emitted  from  the 
brick  kilns  operated  by  the  defendant,, 
was  doubtful,  and  greater  injury  would 
result  by.  enjoining  than  by  refusing, 
the  court  held  titat  the  facts  fell  with- 
in the  rule  laid  down  in  Richards's  Ap- 
peal (Pa.)  supra,  and  left  the  plaintiff 
to  his  redress  at  lawi. 

In  Johnson  v.  Baltimore  ft  P.  R.  Co. 
(1894)  4  App.  D.  C.  491,.  an  action  to 
enjoin  the  operation  by  the  defendant 
of  a  part  of  its. railroad  line  adjacent 
to  the  plaintiff'^s  property,-  it  appeared 
ilutt  some  annoyance  and  injury  was 
caused  the  plaintiff  by  reason  of  smoke 
eoHtted  from  the  defendant^a  engines. 
The  eoQrt  dented  the  prayer  for  an 
lalvne^OB  on  the  .ground,  that,  the  inr 
jured  tMirty  had. full  redress  at-eomo 
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mon  law,  saying :  "The  mere  existence 
of  a  nuisance  does  not  of  itself  justify 
the  intervention  of  a  court  of  equity. 
In  all  ordinary  cases  there  is  ample 
remedy  in  the  courts  of  common  law 
by  way  of  damages,  and  no  more  in 
the  case  of  a  nuisance  than  in  any 
-other  case  will  a  court  of  equity  grant 
relief  unless  cause  is  shown  for  the 
exercise -of  its  peculiar  jurisdiction. 
A  case  of  urgency  or  of  irremediable 
injury  must  be  made  out,  or  one  for 
the  avoidance  of  multiplicity  of  suits ; 
or  the  case  must  be  brought  under 
some  other  of  the  recognized  heads  of 
equity  jurisprudence." 

In  Union  Planters'  Bank  &  T.  Co.  v. 
Memphis  Hotel  Co.  (1911)  124  Tenn. 
649,  39  L.R.A.(N.S.)  580,  139  S.  W. 
715,  it  appeared  that  the  court  below 
granted  an  injunction  which,  in  effect, 
required  the  defendants  to  elevate  the 
smokestack  on  their  hotel  some  60 
feet  so  as  to  be  on  a  level  with  the  top 
of  the  plaintiff's  building,  in  order  to 
prevent  the  smoke  emitted  from  the 
stack  from  entering  the  plaintiffs' 
building,  soiling  the  walls,  and  seri- 
ously discommoding  the  plaintiff.  The 
court  overruled  the  decree,  holding 
that  the  plaintiff's  action  should  be  in 
law  to  recover  damages  for  the  inju- 
ries sustained,  for  a  mandatory  in- 
junction, such  as  was  asked  for  in 
this  case,  could  not  be  granted  except 
in  extreme  cases,  and  when  courts  of 
law  were  unable  to  afford  the  injured 
party  adequate  redress,  or  when  the 
injury  complained  of  could  not  be  cont- 
pensated  in  damages. 

And  in  Madison  v.  Ducktown  Sul- 
phur, Copper  &  I.  Co.  (1904)  118  Tenn. 
331,  83  S.  W.  658,  three  bills  were  in- 
stituted to  restrain,  on  the  ground  of 
nuisance,  the  operation  of  the  defend- 
ant companies'  plants.  It  appeared 
that  in  the  course  of  their  operation 
the  plants  caused  large  volumes  of 
smoke  to  descend  on  the  lands  and 
homes  of  the  plaintiffs,  injuring  crops 
and  trees,  and  rendering  the  homes 
less  comfortable;  The  court  found 
that  the  granting  of  a  perpetual  in- 
junction would  totally  destroy  a  great 
industry,  causing  a  loss  of  millions  of 
dollars  and  depriving  many  employees 
of  their  means-  of  livelihood, '  whereas. 


the  complainants'  damage  was,  in  com- 
parison, so  inconsequential  that  they 
could  be  amply  compensated  by  money 
damages.  Accordingly,  the  court  de- 
nied the  injunction  sought. 

».  SUoht  inium. 

Where  the  injury  caused  by  smoke  is 
inconsequential  or  temporary,  injunc- 
tive relief  will  be  refused  and  the  in- 
jured person  left  to  his  remedy  at  law. 
Terrell  v.  Wright  (1908)  87  Art  213, 
19  L.R.A.  174,  112  S.  W.  211;  Phillips 
v.  Lawrence  Vitrified  Brick  &  Tile  Co. 
(1906)  72  Kan.  643,  2  LJl.A.(N.S.)  92, 
82  Pac.  787;  Louisville  Coffin  Co.  v. 
Warren  (1880)  78  Ky.  400;  Adams  v. 
Michael  (1878)  38  Md.  123.  17  Am. 
Rep.  516;  Downing  v.  Elliott  (1902) 
182  Mass.  28,  64  N.  E.  201;  Hucken- 
stine's  Appeal  (1871)  70  Pa.  102,  10 
Am.  Rep.  669. 

Thus  in  Louisville  Coflfoi  Co.  v.  War- 
ren (1880)  78  Ky.  400,  an  action  to  en- 
join the  operation  of  the  defendant's 
factory  because  of  the  great  amount 
of  smoke  which  it  emitted,  which  in- 
vaded the  plaintiffs'  premises,  it  ap- 
peared that  the  defendant  had  adopted 
the  most  approved  appliances  for  the 
consumption  of  the  smoke  and  to  re- 
duce the  lire  hazard.  The  court  held 
that .  the  facts  did  not  show  such 
irreparable  injury  to  the  plaintiffs  as 
would  warrant  the  issuing  of  an  in- 
junction, saying :  "In  the  present  case. 
the  proof  shows  that,  with  tlie  escape 
of  steam  through  the  smokestack,  the 
danger  from  fire  is  removed  and  the 
annoyance  greatly  lessened,  and  much 
of  the  testimony  introduced  by  the  ap- 
pellees applies  to  the  condition  of  the 
property  previous  to  the  making  of 
this  improvement.  We  think,  in  a  case 
like  this,  where  the  property  has  been 
used  for  the  same  purposes  for -a  num- 
ber of  years,  and  expenditures  made 
that,  if  rendered  valueless,  must  re- 
sult in  the  financial  ruin  of  the  own- 
ers, Ae  application  for  an  injunction 
must  be  mstained  by  strong  and  con- 
vincing testimony;  in  other  words,  a 
plain  ease  of  nuisance,  and  with  it  ir- 
reparable injury,  must  be  established. 
"WkiWti  th»  teeonvenienee  and  annoy- 
ance to  the  two  appellees  in  this  case 
mast  f>e  cAneedtfd  io'ejiist,  tite  facta 
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tJeveloped  do  not  sutborize  an  inter- 
ference by  the  chftaeeUorJ' 

And  in  Huckenstine's  Appeal  (1871) 
70  Pa.  102,  10  Am.  Rep.  669,  an  action 
to  enjoin  the  operation  of  a  brick- 
kiln by  the  defendant,  the  grava- 
men of  the  plaintiff's  bill  was  that 
smoke  and  gas  from  the  kiln  injured 
and  partially  destroyed  his  grape 
Tines  and  fruit  trees,  and  made  his 
dwelling  uncomfortable.  Bat.  il  ap- 
peared that  the  plaintiff's  case  was 
doubtful,  for  his  testimony  as  to  the 
injury  was  outweighed  by  the  defend- 
ant's witnesses,  aiid  it  was  rendered 
more  doubtful  by  testimony  offered  by 
the  defense  that  the  true  cause  of  the 
injury  to  the  trees  and  vines  was  the 
nature  and  condition  of  the  soil.  The 
court  denied  the  prayer  for  injunctive 
relief,  holding  that  a  plaintiff,  to  be 
entitled  to  an  injunction,  must  make 
oat  a  plain  case  of  injury  and  damage, 
saying:  "If  the  injury  be  doubtful, 
eventual,  or  contingent,  equity  will  not 
interfere  by  injunction." 

In  Phillips  V.  Lawrence  Vitrified 
Brick  &  Tile  Co.  (1805)  72  Kan.  643, 
2  L.R.A.(N.S.)  92,  82  Pac.  787,  the 
court  found  that  the  injury  caused  the 
plaintlfF  by  smoke  aad  cinders  thrown 
off  from  the  defendant's  works  was  not 
so  serious  and  substantial  as  to  re- 
quire the  abandonment  of  the  enter- 
prise and  warrant  the  issuance  of  an 
injunction,  saying:  "Ordinarily  an 
owner  m;^  make  a  lawful  and  reason- 
able use  of  his  property  although  it 
may  cause  dome  annoyance  and  dis- 
comfort to  those  in  the  vicinity.  If 
such  inconvenience  ^nd  discomfort  are 
only  slight,  and  are  the  natural  and' 
necessary  consequences  of  the  exer- 
cise of  the  owner's  right  in  developing 
the  resources  of  his  property." 

In  Terrell  v.  Wright  (1908)  87  Aik. 
^13,  19  L.11.A,  174,  112  S.  W.  211,  an 
action  to  enjoin  the  bperation  of  a 
planing  mil],  alleging  that  it  was  a 
nuisance  and  rendered  the  plaintiffs' 
homes  uncomfortable  by  reason  of 
4unoke,  soot,  And,  cinders,  the  court  held 
that  while  it  appeared  conclusively 
-that' the  J^ill  was  objectionable  to  the 
plaintiffs,  yet^t  was,  not  shown  by  a 
preponderance  of  '  evidebcei  that  'its 


operation. was  of  such  a  nature  as  to 
derive  a  normal  person,  living  where 
the  plaiatiffs  lived,  of  the  comforts  of 
home,  or  rendered  living  in  such 
homes  a  positive  discomfort,  and  this 
was  required  before  a  lawful  and  use- 
ful business  could  be  destroyed  by  a 
peiipetual  injunction. 

In  Downing  v.  Elliott  (1902)  182 
Mass.  28,  64.N.  £.  201,  an..action  to  re- 
strain the  defen<^ant  from'  burning 
soft  coal  in  his  greenhouses,  it  ap- 
peared that  the  plaintiff  was  engaged 
in  the  ice  business,  and  that  the  pond 
from  which  he  obtained  his  ice  was 
situated  in  close  proximitar  to  the  de- 
fendant's greenhouses.  The  plajntiff 
alleged  that  the  smoke,  ^oot,  and  cin- 
ders developed  on  and  emitted  from 
the  defendant's  premises  were  depos- 
ited in  his  pond,  and  rendered  the  ice 
unfit  for  use.  The  court  found  that  the 
portion  of  smoke  and  cinders  coming 
from  the  defendant's  chimney  was  of 
fflnall  importance  in  comparison  with 
other  causes  oontributing  to  the  in- 
jury to  the  ice;  and  held  that 
the  damage  done  by  the  smoke  and 
soot  from  the  defendant's  chimney  was 
so  slight  and  insignificant  as  not  to 
warrant  the  granting  of  an  injunc- 
tion, for  should  an  injunction  issue  it 
not  only  would  not  afford  the  plaintiff 
the  relief  which  he. sought,  but  would 
inflict  great  and  nnneeessary  injury  on 
the  defendant. 

In  Adams  v.  Michael  (1878)  88  Md. 
123,  17  Am.  Rep.  616,  an  action  to 
enjoin  the  proposed  erection  of  a  fac-. 
tory  near  the  complainants'  dwellings 
on  tdie  ground  that  the  smoke,  soot, 
and  odors  which  would  emanate  there- 
from would  destroy  and  seriously  in- 
jure the  homes  of  the  piaintiffs,  the 
court  held  that  the  bill  tailed  to  show 
sufficient  cause  for  granting  the  relief 
prayed  for,  and  dismissed  t^e  bill,  but 
without  prejudice  to  any  new  applica- 
tion the  complainants  might  make, 
sayiiig,  inter  alia:  -■  "To  justify  an  iA- 
junction  to  restrain  an  existing  or 
threatened  nuisance  to  a  dwelling 
house,  the  injury  mjist  be  shown  to  bo 
of  such  a  character  as  to  diminish 
materially  the  value  of  the  .pro{>erty 
as  a  dwelling,  and  seriously  ^t^r^ece, 
'v«ith  ^e  lordinary  .o(Hnfoi;t'A)id.ejij<:(y- 
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ment  of  it  Unless  such  a  case  is  pre- 
sented a  court  of  chancery  does  net 
interfere.     It  miut  appear  to  be  a 


ease  of  real  iajary,  and  where  a  court 
of  law  would  award  sobstantial  dam- 


ages." 


W.J.E. 


CITY  OP  CHICAGO 

V. 

-   WASHINGTONIAN  HOME  OF  CHICAGO,  Appt 

nUnois  Supreme  Court  — June  18,  1910, 

(289  ni.  206,  124  N.  E.  416.) 

Bfanlcipal  corporation  —  ordinance  requirintr  automatic  sprinklers  —- 
validity. 

1.  An  ordinance  requiring  the  equipment  of  buildings  with  automatic 
sprinklers  to  be  valid  must  be  within  the  police  power  of  the  state. 

[See  note  on  this  question  heginrdng  on  page  1591.] 


Fire  —  necessity  of  sprinkler  system 
— size  of  buikUng. 

2.  To  determine  whether  or  not  a 
home  for  inebriates  which  consists  of 
several  buildings  used  as  one  and  con- 
nected by  passageways  has  the  neces- 
sary floor  space  to  bring  it  within  an 
ordinance  requiring  the  installation  of 
automatic  sprinklers,  it  will  be  treated 
as  one  building. 

— method  of  computing  floor  space. 

3.  The  floor  space  on  all  floors  of  a 
building  is  included  in  computing  the 
floor  space  to  determine  whether  or 
not  the  building  is  within  an  ordinance 
requiring  automatic  sprinklers. 
limitation  of  actions  —  against  con- 
tinuing offense. 

4.  The  Statute  of  Limitations  does 
not  apply  in  case  of  the  maintenance 
of  a  building  in  a  condition  such  that 
each  day  of  such  maintenance  is  made 
a  separate  and  distinct  offense. 
Municipal    corporation    —  power   to 

pass  ordinances. 

5.  A  municipality  has  power  to 
pass  any  ordinance  which  is  neces- 
sary or  proper  to  carry  into  effect  the 
powers  granted  by  the  legislature. 

[See  19  R.  C.  L.  768,  884,] 
Constitutional  law  —  police  power  — 
reasonableness  —  inconvenience. 

6.  An  exercise  of  the  police  power 
is  not  necessarily  unreasonable  al- 
though it  results  in  inconvenience  or 
loss  to  an  individual. 

rSee  19  R.  C.  L.  805.] 
Definition  —  pOlice  power. 

7.  The-  police  power  is  the  power  of 


the  state  coextensive  with  self-preser- 
vation and  has  been  termed  the  law  of 
overruling  necessity. 
[See  6  R.  C.  L.  185.] 

Courts  —  power  to  pass  on  exercise  of 
police  power. 

8.  Whether  or  not  an  oydinanee  is  a 
proper  exercise  of  polide  power  is  a 
judicial  question. 

[See  19  R.  G.  L.  805.] 
Evidence  —  presanpAioB  —  validity 
of  (Hrdinanoe. 

9.  Municipal  ordinances  are  pre- 
sumed to  be  valid. 

[See  19  R.  C.  L.  808.] 
Municipal  corporation  —  ordlnance» 
—  constmction  —  choice. 

10.  Where  two  constructions  of  an 
ordinance  are  possible,  one  sustaining 
and  the  other  defeating  it,  the  ceuii. 
will  adopt  the  former. 

[See  25  R.  C.  L.  999.] 
—  ordinance  —  validity  —  submission 
of  plans  to  ofllcer. 

11.  An  ordinance  requiring  installa- 
tion of  automatic  extinguishers  in 
certain  buildings  is  not  xvndered  in- 
valid by  a  provision  requiring  the  sub- 
mission of  plans  to  a  municipal  <^cer 
for  approval,  on  the  theory  that  it 
gives  him  arbitrary  power. 

[See  19  R.  C.  L.  798,  896.] 
Constitutional  law  —  police  powor  — 
.  automatic  sprinklers. 

12.  The  police  power  extends  to  re- 
quiring the  installation  of  autematie 
sprinkler  systems  in  bvildings  aaed  t» 
house  the  sick  and  infirm;  . 

[See  6  R.  €.  L.  214<] 
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Moniefpal  corporation  —  reasonable- 
ness of  ordinance  requiring  sprin- 
klers. 

13.  An  ordinance  requiring  the  in- 
stallation of  automatic  sprinklers  in  a 
building  used  as  a  home  for  inebriates 
is  not  oppressive  as  applied  to  a  build- 


ing many  of  the  windows  of  which  are 
barred  by  iron  grates  and  many  of 
the  rooms  of  which  are  fastened  by 
padlocks,  where  the  value  of  the  prop- 
erty is  1150,000,  while  the  cost  of  in- 
stallation will  be  about  $5,500. 
[See  19  R.  C.  L.  805.] 


Appeal  by  defendant  from  a  judgment  of  the  Municipal  Court  of  Chi- 
cago  (Cook,  J.)  convicting:  it  of  violating  the  fire  protection  ordinance 
of  the  city  of  Chicago.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  A,  W.  Martin  and  Edward     cock  v.  Singer  Mfg.  Co.  62  N.  J.  L.  289, 


H.  S.  Martin,  for  appellant: 

The  right  of  action  to  recover  a  pen- 
alty on  account  of  the  failure  to  equip 
the  building  with  a  sprinkler  system 
occurred,  if  at  all,  more  than  two  years 
before  the  suit  was  started  and  was 
barred  by  the  two-year  Statute  of  Lim- 
itations. . 

Chicago  V.  Enright,  27  111.  App.  559. 

The  ordinance  was  void  because  not 
within  the  powers  delegated  to  the 
city  and  because  it  was  unreasonable 
and  in  conflict  with  the  state  and  Fed- 
eral Constitutions. 

Chicago  V.  Ross,  257  111.  76;  48  L.R.A. 
(N.S.)  205,  100  N.  E.  159;  Chicago  v. 
M.  &  M.  Hotel  Co.  248  III.  264,  93  N.  E. 
753;  Condon  v.  Forest  Park,  278  111. 
218,  L.R.A.1917E,  314,  115  N.  E.  825; 
Stoessand  v.  Frank,  283  111.  271,  L.R.A. 
1918D.  685,  119  N.  E.  800;  Chicago  v. 
Weber,  248  III.  304,  34  L.R.A.  (N.S.) 
806,  92  N.  E.  859,  20  Ann.  Cas.  S59; 
Chicago  v.  P.  F.  Pettibone  Co.  267  III 
578,  108  N.  E.  698 ;  Chicago  v.  Gunning 
System,  214  111.  628,  70  L.R.A.  230,  73 
N.  E.  1035,  2  Ann.  Cas.  892;  People  ex 
rel.  Jenkins  v.  Board  of  Education,  234 
111.  422,  17  L.R.A.fN.S.)  709,  84  N.  E. 
1046,  14  Ann.  Cas.  943;  Ex  parte  Whit- 
well.  98  Cal.  73,  19  L.R.A.  727,  35  Am. 
St.  Rep.  152,  32  Pac.  870;  Bessonies  v. 
Indianapolis,  71  Ind.  189 ;  Toledo.  W.  & 
W.  R.  Co.  v.  Jacksonville,  67  111.  37, 
16  Am.  Rep,  611 ;  Haller  Sign  Works  v. 
Physical  Culture  Training  School,  249 
HI.  436,  34  L.R.A.  (N.S.)  998,  94  N.  E. 
920;  Haskell  v.  Howard,  269  111.  560i 
L.R.A.1916B,  893,  109  N.  E.  992;  Lake 
Shore  &  M.  S.  R.  Go.  v.  Smith,  173  U. 
S.  684,  48  L.  ed.  868,  19  Snp.  Ct.  Rept. 
665;  Hannibal  &St.  J.  R.  Co.  v.  Husen, 
96  U.  S.  465,  24  L.  ed.  527 ;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  49  L.  ed. 
169,  25  Sup.  Ct.  Rep.  18;  Belleville  v. 
St.  Clair  County  Tump.  Co.  234  111. 
429,  17  L.R.A.(kS:)  1071,  84  N.  E. 
1049;  Lake  View  v.  Rose  Hill  Cemetery 
Co.  70  HI.  191,  22  Am.  Rep.  71;  Han- 
6  A.L.R.— 100. 


42  L.R.A.  862,  41  Atl.  846;  Bessette  v. 
People,  193  111.  384.  66  h.B.J^.  658,  62 
N.  E.  216;  People  v.  Weiner,  271  111. 
74.  L.R.A.1916C,  775,  110  N.  E.  870, 
Ann.  Cas.  1917C,  1065;  Ruhstrat  v. 
People,  185  111.  133,  49  L.R.A.  181,  76 
Am.  St.  Rep.  30,  57  N.  E.  41,  12  Am. 
Crim.  Rep.  453;  Chicago  v.  Netcher, 
183  ni.  104,  48  L.R.A.  261,  75  Am.  St. 
Rep.  98,  66  N.  E.  707;  Elkhart  v.  Mur- 
ray, 166  Ind.  804,  1  L.R.A.(N.S.)  940, 
112  Am.  3t.  Rep.  228,  75  N.  E.  693, 
6  Ann.  Cas.  748;  Cicero  Lumber  Co.  v. 
Cicero,  176  111.  9,  42  L.R.A.  696,  68 
Am.  St.  Rep.  155,  51  N.  E.  758;  Chicago 
V.  Trotter,  136  111.  430,  26  N.  E.  359; 
People  ex  rel.  Healy  v.  Clean  Street  Co. 
225  111.  470.  9  L.R.A.(N.S.)  455,  116 
Am.  St.  Rep.  166,  80  N.  E.  298;  Board 
of  Administration  v.  Miles.  278  111.  174, 
116  N.  E.  841;  Ylck  Wo  v.  Hopkins, 
118  U.  S.  85«,  80  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  Bonnett  v.  Vallier,  136  Wis. 
198,  17  L.R.A.  (N.S.)  486,  128  Am.  St. 
Rep.  1061.  116  N.  W.  885;  Ex  parte 
Young,  209  U.  S.  123,  52  L.  ed.  714,  13 
L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep.  441, 
14  Ann.  Cas.  764. 

Messrs.  Samuel  A.  Ettelaon,  Harry 
B.  Miller,  and  Daniel  Webster  for  ap- 
pellee; 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  the  Washington  ian 
Home  of  Chicago,  a  corporation, 
was  found  guilty,  after  a  trial  with- 
out a  jury  in  the  municipal  court  of 
Chicago,  in  an  action  to  recover  a 
penalty  for  the  violation  of  TI  (f )  of 
§  16,  and  g§  18,  24,  and  22b  of  the 
Fire  Prevention  Ordinance  of  the 
city  of  Chicago,  due  to  and  arising 
out  of  its  failure  to  equip  on  July 
14, 1916.  its  buildings  at  1533  Madi- 
son street,  in  said  city,  with  an  ap 
proved  .system  of  autoipatic  .sprink- 
lerB>    The  evid^nce  conaifjta  of  a 
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written  stipulation  dated  May  31, 
1918,  and  certified  portions  of  the 
Fire  Prevention  Ordinance  of  the 
city  of  Chicago,  of  which  the  munic- 
ipal court  took  judicial  notice.    Said 
ordinance  was  passed  July  22, 1912, 
and  has  been  at  ail  times  thereafter 
in  full  force  and  effect.    The  court 
found  appellant  guilty  and  rendered 
judgment  for  a  fine  of  $6  and  costs. 
Paragraph    (f)    of  §  16  of  said 
ordinance  places  every  building  used 
for  a  hospital,  for  bousing  of  the 
sick  and  infirm,  imbeciles,  or  chil- 
dren, and  every  jail,  police  station, 
asylum,  house  of  correction  and  de- 
tention, and  every  home  for  the  aged 
and  decrepit,  where  sleeping  accom- 
modations   are  provided  for  more 
than  ten  persons,  in  class  II.c.  Sec- 
tion 18  of  the   ordinance  provides 
that  every  building  specified  in  sub- 
sequent sections  of  the  ordinance 
which  is  in  existence  at  the  time  of 
the  passage  of  the  ordinance  shall 
be  equipped  with  an  approved  auto- 
matic sprinkler  system  within  two 
years  from  and  after  the  date  of  the 
passage  of  the  ordinance;  that  the 
owner  of  such  building  shall  submit 
plans  for  such  proposed  sprinkler 
system  for  approval  to  the  chief  of 
the  fire  prevention  and  public  safety 
department,  in  which  plans  shall  be 
shown  the  size,  capacity,  and  loca- 
tion of  all  sprinkler  heads,  pumps, 
tanks,  or  pipes,  and  any  other  ap- 
paratus  to  be   used  in   connection 
therewith,  within  six  months  from 
and  after  the  passage  of  the  ordi- 
nance, which  plans,  when  approved, 
shall  be.  stamped  showing  such  ap- 
proval before  the  proposed  sprinkler 
system    shall   be  installed  by  the 
owner.    Section  24  provides  for  an 
approved  automatic   sprinkler  sys- 
tem on  all  floors  and  basements  of 
nonfireproof   buildings  more   than 
two  stories  in  height  and  having  an 
area  of  more  than  6,000  square  feet, 
excepting   certain    rooms.    Section 
22b  provides  a  penalty  for  a  viola- 
tion of  the  provisions  with  reference 
to  installing  a  sprinkler  system  of 
not  less  than  ?5  nor  more  than  $200 
for  each  offense,  and  each  and  every 
day  such  building  is  occupied  con- 


trary to  said  ordinance  shall  be  con- 
sidered a  separate  and  distinct 
offense. 

It  is  stipulated  that  the  building 
of  the  appellant  is  not  equipped  with 
an  approved  system  of  automatic 
sprinklers;  that  the  appellant  is  a 
charitable  corporation,  and   is  not 
organized  for  profit,  and  in  carry- 
ing out  its  corporate  objects  cares 
for  certain  inebi^ate  patients  with- 
out charge,  and  makes  charges  for 
the  care  of  certain  patients  able  to 
pay ;  that  the  expenses  of  the  insti- 
tution equal  in  amount  its  receipts 
from  certain  charitable  trust  funds 
and  other  sources;  that  the  appel- 
lant   is    endowed    with     valuable 
grounds  and  buildings  thereon ;  that 
the  insurance  premiums  would  be 
reduced  from  $1.16  for  $100  of  in- 
surance for  one  year  to  65  cents  by 
the    installation    of  the    proposed 
sprinklers ;  that  the  plans  and  speci- 
fications attached  shall  be  a  part  of 
the  stipulation;  that  the  appellant 
conducts  in  the  second,  third,  fourth, 
and  fifth  stories  in  section  A  shown 
in  said  plan,  and  in  all  the  stories 
of  sections  B  and  C  shown  therein, 
an  institution  for  the  care,  cure,  and 
reclamation  of  inebriates,  and  has 
since   said   building   was  erected; 
that  all  of  the  first  floor  of  section 
A,  except  the  hall  and  entrance,  is 
occupied  by  stores,  namely,  a  drug 
store,  shoe  store,  and  grocery  store, 
including  the  basements  of  the  re- 
spective stores ;  that  the  stores  con- 
tain the  usual  and  ordinary  oils  and 
inflammable  materials  that  are  in- 
cident   to     such     business;     that 
section  A  of  the  building  was  built 
in  1875,  section  B  in  1880,  and  sec- 
tion C  in  1883;  that  all  are  lighted 
with  gas;  that  there  are  hallways 
and  communications  between  such 
sections;  that  all  of  said  sections  are 
in  class  lie.  described  in  §  16a  of 
the  ordinance.    The  stipulation  also 
sets  out  the  material   used   in  the 
construction  of  the  outside    walls 
and  interior  partitions.    Defendant 
has  been  notified  by  the  bureau  of 
fire  prevention  and.  public  safety  to 
install  an  approved  j^stem  of  auto- 
matic spritUdei^  as  .provide  for  in 
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the  ordinance,  and  has  never  sub- 
mitted plans  for  such  system  for 
approval  or  installed  such  a  system. 
The  stipulation  also  sets  out  a  com* 
prehensive  description  of  an  ap- 
proved system  of  automatic  sprin- 
klers. It  is  aiEo  stipulated  that 
in  section  A  are  sleeping  ac- 
commodations for  sixty-one  per- 
sons, in  section  B  for  seven  persons, 
and  in  section  C  for  forty-four  per- 
sons ;  that  said  sections  are  operated 
as  one  building;  that  certain  win- 
dows, rooms,  and  fire  escape  exits 
«re  barred  with  iron  gratings,  most- 
ly permanent,  and  some  lodked  with 
padlocks,  to  prevent  the  escape  of 
patients  under  treatment ;  that  there 
are  three  padded  cells,  with  heavy 
doors,  used  for  the  confinement  of 
violent  patients,  locked  with  pad- 
locks when  so  used.  The  stipula- 
tion also  contains  a  statement  of  the 
advantages  of  the  use  of  the  sprin- 
kler system. 

Appellant  argues  num»:t>us  as- 
signments of  error.  Its  principal 
contentions  are,  however,  that  the 
ordinance  does  not  apply  to  the 
huildings  and  premises  of  the  appel- 
lant, that  the  action  is  barred  by 
iJie  Statute  of  Limitations,  and  that 
the  ordinance  is  unconstitutional 
and  void,  because  not  within  the 
power  of  the  city  council  to  pass. 

In  support  of  the  first  contention 
appellant  cites  §  24  of  the  ordinance 
as  follows: 

"The  following  buildings  herein- 
before referred  to  shall  be  equipped 
with  an  approved  automatic  sprin- 
kler, system,  except  as  otherwise 
provided :    ... 

"Class  Il.b  and  II.c  Buildings. — 
On  all  floors  and  basements  of 
nonfireproof  buildings  more  than 
two  stories  in  height,  and  having  an 
area  of  more  than  6,000  square  feet, 
except  in.  sleeping,  rooms,  reading 
rooms,  parlors,  bath  rooms,  dining 
room,  smoking  rooms,  gjrmnasi- 
ums,  and  except  hallways  containing 
stair  or  elevator  shafts  inclosed  with 
incombustible  or  fireproof  materi- 
al." 

The  evid^boe  and  t  stipulation  ibi 
1^  .rececr<i  show. that  said  premises 


consist  of  three  buildings  used  and 
operated    as    one    building.     Said 
buildings  are  connected  by  passage- 
ways, so  that  they  form,  in  fact,  one 
structure.    We  are  of  opinion  that 
the    structures  -in 
question  should  be  S'.^?SS""' 
treated  as  one  build-  K^iSS.-;^*"*  •' 
mg.  This  bemg  true, 
a  computation  shows  the   ground 
space  occupied  by  said  buildings 
amounts  to  more  than  6,000  feet. 
It  is  contended  that  the  space  re- 
ferred to  in  the  ordinance  should  be 
construed  as  being  fioor  space,  and 
not  ground  space.   If  this  contention 
be  adopted  it  can  avail  appelant 
nothing,  as  the  floor  space  on  all 
floors  would  neces-     _„,,  „ .  „, 

...  .      ,      — metlioa  of 

sanly  be  computed.  coMpntinc 
In   either  view  of  *""'  •*"''• 
the  matter  it  is  clear  that  the  build- 
ings occupy  more  than  6,000  square 
feet  and  come  within  the  purview 
of  §  24  of  the  ordinance. 

As  to  appellant's  contention  that 
the  Statute  of  Limitations  applies,  it 
is  sufficient  to  say  that- the  offense 
designated  in  the  ordinance  is  a  con- 
tinuing offense;  it 
being  provided  un-  tif,*,*""""  "' 


der  §  22b  of  the  or-  ^[^'Jie.'iS."""*' 
dinance  that  "each 
and  every  day  that- said  building  is 
so  occupied  contrary  to  this  ordin- 
ance shall  be  considered  a  separate, 
distinct  offense."  The  Statute  of 
Limitations,  therefore  do«8  not  ap- 
ply. 

The  principal  contention  of  ap^ 
pellant  is  that  the  city  is  without 
power  to  pass  the  ordinance  in  ques- 
tion. Such  an  ordi-  ^    ,  ,    , 
nance,  to  be  valid,  cor>or(uion— 
must  be  within  the  j;«S?,-T  a,.o. 

police  power    of  the   Matlc  ■»rtnkl«M 

state,  which  may  be  -'•"'»"''• 
delegated  to  city  councils.  Biffer  v. 
Chicago,  278  111.  662, 116  N.  E.  182; 
Williams  v.  Chicago.  266  111.  267, 
107  N.  E.  699,  Ann.  Cas.  1916B, 
614;  Chicago  v.  Mandel  Bros.  264 
111.  206.  106  N.  E.  181.  Section  1 
of  article  5  of  the  Cities  and  Vil- 
lages Act  (Kurd's  Rev.  Stat.  1917, 
chap.  24)  provides  the  i  powers  of 
city  councils.    An -examination  of 
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H  61-63,  65,  66,  71,  76,  77,  78,  and 
98  shows  that  the  city  council  has 
the  general  power  to  regulate  the 
e<Hi8t]ruction  and  maintenance  of 
buildings  of  the  character  of  the 
one  in  question  here.  A  municipal- 
ity has  power  to  pass  any  ordi- 
nance -niiich  is 
oXtnlScl'.'*"  necessary  or  proper 
to  carry  into  effect 
the  powers  granted  by  the  legisla- 
ture. Such  powers  may  be  ex- 
pressly conferred  by  the  statute  or 
may  be  implied  from  the  duty  im- 
posed upon  the  city  council  to  pro- 
tect the  lives,  heal^,  and  property 
of  the  public.  Chicago  v.  Mandel 
Bros,  and  Williams  v.  Chicago, 
supra. 

Reasonable  regulations  for  the 
protection  of  the  lives  and  the 
safety  of  citizens,  as  well  as  of 
property  against  destruction  by  fire, 
are  within  the  powers  delegated  to 
the  city  and  which  may  be  exer- 
cised by  it.  Spiegler  v.  Chicago,  216 
111.  114,  74  N.  E,  718;  Gundling  v. 
Chicago,  176  111.  340,  48  L.R.A.  230, 
52  N.  E.  44.  A  power  within  the 
police  power  of  a 
^^-^ulV"  city  may  be  rea- 
power-  sonably     exercised, 

reaBoiia.1>Ieiteaa~  _      ,i_         .  ^ 

Inconvenience.        eVen      tnOUgn      SUCh 

exercise  may  result 
in  inconvenience  or  loss  to  the  indi- 
vidual. In  the  Case  of  Haller  Sign 
Works  v.  Physical  Culture  Training 
School,  249  III.  436,  34  L.R.A.  (N.S.) 
998,  94  N.  E.  920,  the  court  said : 
"All  uses  of  property  or  courses  of 
conduct  which  are  injurious  to  the 
health,  comfort,  safety,  and  wdfare 
of  society  may  be  prohibited  under 
the  sovereign  power  of  the  state, 
even  though  the  exercise  of  such 
power  may  result  in  inconvenience 
or  loss  to  individuals.  In  this  re- 
spect individual  rights  must  be  sub- 
ordinate to  the  higher  rights  of  the 
public.  The  power  that  the  state 
may  exercise  in  this  regard  is  the 
overruling  law  of  necessity,  and  is 
founded  upon  the  maxim,  Salus 
populi  est  suprema  lex.  The  exist- 
ence and  exercise  of  this  power  are 
an  essential  attribute  of  sovereignty, 
and  the.  establishment  of  govern- 


ment presupposes  that  the  indi- 
vidual citizen  surrenders  all  private 
rights  the  exercise  of  which  would 
prove  hurtful  to  the  citizens  gen- 
erally. Chicago  V.  Rogers  Park 
Water  Co.  214  111.  212,  78  N.  E.  375 ; 
Mugler  V.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 
While  the  general  principle  above 
announced  is  uniformly  recognized, 
it  is  equally  true  that  the  owner  of 
property  has  the  right  to  make  any 
use  of  it  he  desires  that  does  not 
endanger  or  threaten  the  safety, 
health,  comfort,  or  general  welfare 
of  the  public." 

Mr.  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  states  the 
doctrine  of  the  police  power  thus: 
"All  contracts  and  all  rights,  it  is 
held,  are  subject  to  this  power,  and 
regulations  which  affect  them  may 
not  be  established  by  the  state,  but 
must  also  be  subject  to  changes, 
from  time  to  time,  with  reference  to 
the  well  being  of  the  community,  as 
circumstances  change  or  as  experi- 
ence demonstrates  the  necessity." 
Cooley,  Const.  Lim.  57. 

The  police  power  ia  the  power  of 
the    state    coexten- 
sive with  self^ro-  ^H'^"^^, 
tection,     and     has 
been  termed,  not  inaptly,  "the  law 
of     overruling     necessity."     Such 
power  is  not.  prohibited   by  that 
clause  of  the   Constitution   of  the 
United    States    which    forbids  the 
passage  of  laws  impairing  the  obli- 
gation of  contracts.    Lake  View  v. 
Rose  Hill  Cemetery  Co.  70  111.  191, 
22  Am.  Rep.  71.    Whether  or  not  an 
ordinance  is  the  proper  exercise  of 
police    power   is   a 
judicial  question.  Is  to^^^^'^ 
this     ordinance     a  ;iT,';'J-j;„i;„. 
proper  exercise  of 
police    power?    We  approach  this 
question  under  the  presumption  of 
law  that  the  ordi- 
nance is  valid,  and  ?i";«^.._ 
the     rule     of    law  T?!'.!"''^ 
places     upon     tiie 
party  attacking  an  ordinance  as  an 
unreasonable   or   oppressive    exet- 
dseof  the  police  power  the  burden 
to   affirmatively  and  clearly  show 
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wheie  the  unreasonableness  exists. 
People  ex  rel.  Keller  v.  Oak  Park, 
266  111.  365,  107  N.  E.  686.  Where 
two  constructions  are  possible,  (Hie 
which  will  sustain  the  ordinance 
and  the  other  which 
will  defeat  it,  the 
court  will  adopt  the 
construction  sus- 
taining the  ordi- 
nance. Chicago  V.  Oak  Park  Elev. 
R.  Co.  261  m.  478,  104  N,  E.  240; 
Benton  v.  Blake,  263  HI.  868,  104 
N.  E.  1040. 

The  ordinance  in  question  pro- 
vides for  the  installation  in  build- 
ings of  the  character  of  that  of  ap- 
pellant of  a  sprinkler  ^stem,  of 
which  the  evidence  shows  there  are 
a  number  of  approved  makes  on  the 
market,  and  the  plan  for  the  instal- 
Ution  of  a  sprinkler  system  must  be 
submitted  to  and  approved  by  the 
chief  of  the  bureau  of  fire  preven- 
tion and  public  safety.  Counsel  for 
appellant  urge  that  this  provision  is 
invalid,  for  the  reason  that  it  gives 
arbitrary  power  to 
an  officer  of  the 
city.  We  do  not  so 
view  it  The  chief 
of  the  bureau  of  ftn  prevoition  and 
public  safety  is  given  power  to  ap- 
prove the  plan  Of  installation  only. 
He  has  nothing  whatever  to  say 
with  regard  to  what  system  shall  be 
installed.  Section  18  of  the  ordi- 
nance provides  as  follows:  "The 
owner  or  owners  of  all  such  build- 
ings shall  submit  plans  for  approval 
to  the  chief  of  fire  prevention  and 
public  safety  for  such  proposed 
sprinkler  system,  showing  the  size, 
capacity,  and  location  of  all  sprinkler 
heads,  pumps,  tanks  or  pipes,  and 
any  other  apparatus  which  is  to  be 
used  in  connection  with  such 
sprinkler  system^  .  .  .  Said  plans, 
when  approved,  shall  be  stamped  by 
him  to  that  effect  before  such  sys- 
tem shall  be  installed." 

The  question  of  approval  of  plans 
by  an  officer  of  a  municipality  was 
passed  upon  in  the  case  of  Arms  v. 
Ayer,  192  ffl.  601,  58  L.R.A.  «77, 86 
Am.  St.  Rep.  357,  61  N.  E.  8S1,  the 
question   there   arising  under   the 


— ordtBa.nc«— 
▼aUdlty— 
■wfeBilMlan  ot 
plans  to  offlcer. 


Fire  Escape  Act  of  1897.  That  act 
provides  t^t  the  "number,  locality, 
material  and  construction  of  such 
escapes  shall  be  approved  by  the  in- 
spector of  factories."  This  court 
in  that  case  said :  "The  first  objec- 
tion made  to  the  statute  by  counsel 
for  appellees  is  that  it  imposes  legis- 
lative power  upon  the  inspector  of 
factories,  in  that  it  authorizes  him 
to  determine  how  many,  and  in 
what  portion,  fire  escapes  shall  be 
placed,  etc.  It  must  be  admitted 
that  the  act  is  loosely  drawn,  but  the 
rale  that  it  is  the  duty  of  courts  to 
so  construe  statutes  as  to  uphold 
their  constitutionality  and  validity, 
if  it  can  be  reasonably  done,  is  so 
well  established  that  the  citation  of 
authorities  is  needless.  In  other 
words,  if  the  proper  construction  of 
a  statute  is  doubtful,  courts  must  re- 
solve the  doubt  in  favor  of  the  va- 
lidity of  the  law.  Statutes  and  city 
ordinances  providing  for  fire  escapes 
are  usually  somewhat  general  in 
their  enactments,  and  necessarily 
so,  for  the  reason  that  it  is  impos- 
sible for  the  legislature  to  describe 
in  detail  how  many  fire  escapes  shall 
be  provided,  how  they  shall  be  con- 
structed, and  wlMre  the^  shall  be 
located  in  order  to  serve  ikm  pur- 
pose of  protecting  tiie  lives  of  occu- 
pants, in  view  of  the  Varied  loca- 
tion, construction,  and  surroundings 
of  buildings;  and  hence,  so  far  as 
we  have  been  able  to  ascertain,  acts 
similar  to  the  first  section  of  this 
statute  have  been'  sustained  in  other 
states,  though  perhaps  the  question 
here  raised  has  never  been  directly 
presented.  Rose  v.  King,  49  Ohio  St. 
213,  15  L.R.A.  160,  30  N.  E.  267; 
Willy  V.  Mulledy,  78  N.  Y.  310,  34 
Am.  Rep.  536;  Pauley  v.  Steam 
Gauge  &  Lantern  Co.  181  N.  Y.  90, 
15  L.R.A.  194,  29  N.  E.  999;  Schott 
v.  Harvey,  106  Pa.  222,  51  Am.  Rep. 
201;  Cincinnati  v.  Steinkamp,  54 
Ohio  St.  284,  43  N.  E.  490;  Sewell 
V.  Moore,  166  Pa.  670,  81  Atl.  870; 
Keely  v.  O'Conner,  106  Pa.  821; 
Re  Fire  Escapes,  2  Pa.  Diet.  R.  623. 
The  general  rule  is  that  a  statute 
must  be  complete  whoi  it  leaves  tiie 
tegiidature-~as  to  \^iat  the  law :' 
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leaving  its  execution  to  be  vested  in 
third  parties.  Thus  it  was  said  in 
Dowling  V.  Lancashire  Ins.  Co.  92 
Wis.  63,  31  L.R.A.  112,  65  N.  W. 
738 :  'The  result  of  all  the  cases  on 
this  subject  is  that  a  law  must  be 
complete  in  all  its  terms  and  pro- 
visions when  it  leaves  the  legislative 
branch  of  the  government,  and  noth- 
ing must  be  left  to  the  judgment  of 
the  electors,  or  other  appointee  or 
delegate  of  the  legislature,  so  that 
in  form  and  substance  it  is  a  law  in 
all  its  details  in  prsesenti,  but  which 
may  be  left  to  take  effect  in  f uturo, 
if  necessary,  upon  the  ascertain- 
ment of  any  prescribed  fact  or 
event.'  And  it  is  said  in  Sutherland 
on  Statutory  Construction  (§  68)  : 
'The  true  distinction  is  between  a 
delegation  of  power  to  make  the 
law,  which  involves  a  discretion  as 
to  what  the  law  shall  be,  and  con- 
ferring an  authority  or-discretion  as 
to  its  execution,  to  be  ex:ercised  un- 
der and  in  pursuance  of  the  law. 
The  first  cannot  be  done ;  to  the  lat- 
ter no  objection  can  be  made.'  In 
People  ex  rel.  Caldwell  v.  Reyn- 
olds, 10  III.  1,  it  was  held  that  to 
establish  the  principle  that  what- 
ever the  legislature  may  do  it  shall 
do  in  every  detail  or  else  it  shall  go 
undone,  would  be  almost  to  destroy 
the  government.  It  is  there  said 
(page  13) :  'Necessarily,  regard- 
ing many  things,  especially  affect- 
ing local  or  individual  interests,  the 
legislature  may  act  either  mediately 
or  immediately.  We  see,  then,  that 
while  the  legislature  may  not  de- 
vest itself  of  its  proper  functions  or 
delegate  its  general  legislative  au- 
thority, it  may  still  authorize  others 
to  do  those  things  which  it  might 
properly,  yet  cannot  understand- 
ingly  or  advantageously,  do  itself. 
Without  this  power  legislation 
would  become  oppressive  and  yet 
imbecile.' " 

Concerning  the  objection  that  the 
ordinance  confers  judicial  powers 
oin  an  officer  of  the  city,  this  court 
farther  said  in  the  Arms  Case :  "Of 
still  less  force  is  the  objeoti(Hi  that 
the  act  confers  judicial  power  upon 
the  inspector  of  factories.    The  in- 


spector is  given  no  power  to  judicial- 
ly determine  any  question,  but  acts 
ministerially  in  the  supervision  of 
the  building  of  fire  escapes.  Ju- 
dicial power  is  'the  power  which  ad- 
judicates upon  and  protects  the 
rights  and  interests  of  individual 
citizens,  and  to  that  end  construes 
and  applies  the  law.'  The  judicial 
power  is  never  extended  to  cases  of 
the  exercise  of  judgment  in  the  exe- 
cution of  a  ministerial  power.  Own- 
ers of  Lands  v.  People,  113  111.  296."" 

In  the  case  of  Spiegler  v.  Chicago, 
216  111.  114,  74  N.  E.  718,  where  it 
was  sought  to  enjoin  the  enforce- 
ment of  what  was  known  as  the 
"drip  pan  ordinance,"  which  ordi- 
nance required  the  drip  pans  or  de- 
vices used  by  auto  vehicles  shall  be 
subject  to  the  approval  of  the  com- 
missioner of  public  works,  this 
court  said :  "The  power  to  legislate 
is  not  conferred  by  said  ordinance 
upon  the  commissioner  of  public 
works,  but  he  is  only  given  power 
to  approve  the  drip  pans  or  other 
devices  with  which  the  said  'tank 
wagons  or  other  wagons  or  vehicles' 
are  equipped.  The  power  thus  con- 
ferred upon  the  commissioner  of 
public  works  pertains  solely  to  the 
execution  of  the  ordinance,  and  not 
to  fJie  passage  thereof." 

The  ordinance  in  question  is  not 
subject  to  the  objection  urged.    Tlie 
sprinkler  apparatus  is  designed  to 
prevent  the  spreading  of  fire  and  to 
put    out  .fires    in    their    incipient 
stages,  and  the  testimony  in  this 
record  tends  to  establish  that  they 
are  efficient  in  so  doing.    Any  resru- 
lation    which    tends  to  lessen   the 
damage  and  dangers  of  fires .  and 
prevent  the    spreading  thereof  in 
densely    populated    cities    is    one 
which  tends  toward  the  protection 
of  life  and  property  of  the  public, 
and     is    therefore, 
unless      oppressive  faw^luij"*' 
and  unreasonable,  a  powe^- 
proper  exercise  of  r»rtakien. 
police    power.    The 
ordinance  in  question  is  not  shown 
by   the    record    to    be   oppressive 
in    its    application    to    appellant. 
It     owns     and     Is    possessed      of 
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valuable  property  at  the  comer  of 
Madis<m  and  Ogden  avenues,  in 
the  ciiy  of  Chicago.  This,  the  evi- 
dence shows,  is  a  populous  section 
of  the  city.  The  building  is  occupied 
by  patients  suffering  from  the  ef- 
fects of  alcohol,  maJcing  it  neces- 
sary to  have  a 
?o''rt!J'rS«—        large     portion     of 

reaaoaableneaa       tjjg  wlndoWS  barred 

with    iron    grates. 

The  evidence  also 
i^hows  that  windows  to  the  fire 
escapes  are  thus  grated  and  are 
padlocked.  The  nature  of  the  ail- 
ment of  the  patients  in  this  build- 
ing is  such  as  to  make  them  at  times 
unruly  and  difficult  to  handle.  Es^ 
pecially  would  this  appear  to  be  true 
in  the  case  of  fire.  The  cost  of  the 
installation  of  this  system  in  appel- 
lant's property  is  shown  to  be  about 
$5,500,  while  the  value  of  the  prop- 
erty is  shown  by  the  record  to  be 
considerably  over  $150,000.  The 
record  also  shows  that  a  saving  in 
insurance  premiums,  owing  to  the 
installation  of  a  sprinkler  system, 
would  pay  the  expense  of  such  sys- 
tem in  approximately  thirty  years. 
Considering  these  facts,  together 
with  the  fact  that  such  system  is  a 


protection  to  the  property  of  appel- 
lant, it  becomes  apparent  that  such 
requirement  is  not  oppressive.  The 
ordinance  is  general  in  its  applica- 
tion. It  applies  to  all  buildings 
coming  within  the  character  of  the 
one  described  by  its  terms,  and 
therefore  cannot  be  said  to  be  dis- 
criminatory. 

It  is  also  contended  that  the  ordi- 
nance is  void  on  the  ground  that  it 
violates  -the  Federal  Constitution. 
That  which  is  recognized  by  the 
state  as  within  the  police  power  of 
the  state  is  so  recognized  by  the  Su- 
preme Court  of  the  United  States. 
Thomas  Cusack  Co.  v.  Chicago,  242 
U.  S.  526,  61  L.  ed.  472,  L.R.A. 
1918A,  186,  37  Sup.  Ct  Rep.  190, 
Ann.  Cas.  1917C,  594. 

We  are  of  the  opinion  that  the 
ordinance  in  question  was  a  rea- 
sonable exercise  of  the  police  power 
delegated  to  the  city  council,  and 
that  it  did  not  violate  the  state  or 
Federal  Constitution.  The  judg- 
ment of  the  Municipal  Court  will 
therefore  be  affirmed. 


Petition    for    rehearing 
October  9, 1919. 


denied 


ANNOTATION. 
Validity  and  constraction  of  rec|uirement  of  automatic  sprinklen. 


The  reported  case  (Chicago  v. 
Washingtonian  Home,  ante,  1684), 
which  sustains  an  ordinance  of  the 
city  of  Chicago,  finds  support  in  sev- 
eral cases  holding  that  an  ordinance 
of  the  city  of  New  York  requiring  cer- 
tain buildings  to  be  equipped  with  au- 
tomatic fire  sprinklers  is  a  proper  ex- 
ercise of  the  police  power  of  the  state 
or  municipality  to  provide  regulations 
for  the  protection  of  life  and  proper^; 
and  a  provision  in  the  ordinance  plac- 
ing the  manner  or  plan  of  installation, 
or  the  deeieion  of  the  necessity  for  the 
installation  of  the  sprinklers,  in  the 
discretion  of  a  fire  commissioner^  is 
not  an  invalid  delegation  of  powear. 
Lantry  v.  Hoffman  fl907)  55  Misc. 
261,  106  N.  Y.  Supp.  358,  affirmed  in 
(1908)   124  App.  DiV..  987,  109  N.  Y. 


Supp.  1135;  Waldo  v.  Christman 
(1911)  72  Misc.  349,  130  N.  Y.  Supp. 
260;  People  ex  rel.  Adamson  v.  Miller 
(1917)  100  Misc.  302,  165  N.  Y.  Supp. 
790;  People  v.  Kaye  (1914)  212  N.  Y. 
407,  106  N.  E.  122,  affirming  (1914) 
160  App.  Div.  644,  146  N.  Y.  Supp. 
398;  Browning  v.  Adamson  (1916) 
175  App.  Div.  526,  162  N.  Y.  Supp. 
164,  affirmed  in  (1917)  220  N.  Y. 
685,  116  N.  E.  1035;  Adamson  v. 
American  Press  Asee.  (1919)  173  N. 
Y.  Supp.  822. 

•  Thus  in  Lantry  y.  Hoffman  <N.  Y.) 
supra,  the  eoort  held-  that  g  102  of  the 
New  York  Building  Code,  Which  made 
provision  for  -tiie  insiallation  of  per- 
forated pipes  in  baildings^bf  a  certain 
character  and  gave  jurisdiction  in  this 
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respect  to  the  building  department  of 
the  city  of  New  York,  was  not  incon- 
sistent with  the  provisions  of  §  762  of 
the  Charter  of  the  City  of  New  York 
which  required  the  inq^llation  of  au- 
tomatic aprinklers  in  certain  specified 
buildings  at  the  direction  of  the  fire 
commissioner,  holding  that  the  juris- 
diction conferred  by  the  Building  Code 
could  also  be  exercised  by  other  mu- 
nicipal authorities.  The  court  held, 
also,  that  the  order  of  the  fire  commis- 
sioner was  a  reasonable  and  valid  ex- 
ercise of  the  police  power,  saying: 
"The  legislature,  in  the  exercise  of 
this  power,  may  direct  that  certain 
improvements  shall  be  made  in  exist- 
ing houses  at  the  owner's  expense,  so 
that  the  health  and  safety  of  the  occu- 
pants and  of  the  public  through  them 
may  be  guarded.  These  exactions 
must  be  regarded  as  legal  so  long  as 
they  bear  equally  upon  all  members 
of  the  same  class,  and  their  cost  does 
not  exceed  what  may  be  termed  one  of 
the  conditions  upon  which  individual 
property  is  held.  It  must  not  be  an 
unreasonable  exaction  either  with  ref- 
erence to  its  nature  or  its  cost.  Within 
this  reasonable  restriction,  the  power 
of  the  state  may,  by  police  regula- 
tions, so  direct  the  use  and  enjoyment 
'of  the  property  of  the  citizen  that  it 
shall  not  prove  pernicious  to  his  neigh- 
bors or  to  the  public  generally." 

So,  in  People  ex  rel.  Adamson  v. 
Miller  (1917)  100  Misc.  802,  165  N.  Y. 
Supp.  790,  it  was  held  that  §  20  of 
article  2  of  chapter  12  of  the  New 
York  Code  of  Ordinances  gave  author- 
ity to  the  fire  commissioner  to  make  an 
order  requiring  the  owner  of  a  build- 
ing used  for  manufacturing  purposes 
to  install  an  automatic  sprinkler  sys- 
tem to  extinguish  fires;  and  also  that 
the  provisions  of  §  680  of  chapter  6 
of  the  Code  of  Ordinances  were  not 
inconsistent  with  the  section  in  ques- 
tion. 

In  Waldo  v.  Christman  (1911)  72 
Misc.  349,  ISO  N.  Y.  Supp.  260,  an  ac- 
tion brou^t  by  the  -fire  commissioner 
of  the  city  of  New  York  to  recover 
a  penalty  for  tite  defendant's  failure 
to  install  an  aatomatic  Are  sprinkler 
system  in  his  piano  factory  pursuant 
to  the  provisions  of  §  762  of  the  Char- 


ter of  the  City  of  New  York,  it  was 
contended  that  the  section  of  tlie  char- 
ter in  question  was  repealed  by  the 
provisions  of  subdivision  2  of  §  1620 
of  chapter  i66  of  the  Laws  of  1901 
(Building  Code),  and,  farther,  that 
the  psrovision  was  unconstitutional  in 
so  far  as  it  was  discretionary  for  the 
fire  commissioner  to  order  specific  in- 
dividuals to  install  the  apparatus  for 
the  protection  from  fire.  The  court 
held  that  the  section  of  the  charter  in 
question  was  not  included  with  the 
provisions  of  the  repealing  act.  The 
court  held  further  that  the  purpose 
of  the  charter  provision  (§  762),  re- 
quiring the  installation  of  aatomatic 
sprinklers,  was  obviously  to  aathor- 
ize  the  fire  conomissioner  to  require 
the  installation  of  the  apparatus 
where  there  was  a  necessity  for  its 
use,  and  as  the  necessity  depended 
upon  the  circumstances  of  each  par- 
ticular case,  the  section  in  question 
did  not  involve  an  unlawful  delegation 
of  the  lawmaking  power  in  so  far  as 
it  gave  to  the  commissioner,  in  the 
first  instance,  the  power  to  determine 
whether  or  not  a  necessity  for  the  in- 
stallation of  the  sprinkler  existed. 

In  People  v.  Kaye  (1914)  212  N.  Y. 
407, 106  N.  £.  122,  affirming  (1914)  160 
App.  Div.  644,  146  N.  Y.  Supp.  398, 
wherein  the  question  of  the  reason- 
ableness of  the  order  of  a  fire  commis- 
sioner of  the  city  of  New  York  was 
raised,  the  court  held  that  under  ^  775 
of  the  New  York  Charter,  added  by 
chapter  899  (Laws  1911)  read  in  con- 
nection with  §  762  of  the  Charter,  the 
fire  commissioner  of  the  city  of  New 
York  had  authority  to  direct  the  in- 
stallation of  automatic  fire  sprinklers 
in  specified  buildings  and  places,  but 
the  reasonableness  of  his  order  was  a 
question  of  fact  for  the  jury;  and,  it 
appefuing  in  the  present  case  t^at  this 
question  had  been  decided  against  the 
defendant  by  a  jury  and  reviewed  by 
tke  appellate  division,  the  court  held 
that  it  was  not,  therefore,  subject  to 
review  by  tite  court  of  a^ieals. 

In  Adamson  v.  American  Press 
Asso.  (ldl»)  178  N.  Y.  Supp.  822,  the 
court  constmed  the  provisions  of  §  20, 
chapter  12,  of  the  Code  of  Ordinances 
of  the'Qty  4if  .New  YoA,  which  pro- 
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yides  in  part  that  the  proprietors  of 
certain  manufactories,  etc.,  "shall  pro- 
vide such  means  ...  of  preventing 
and  extinguishing  fires  as  the  fire  com- 
missioner may  direct,"  In  connection 
with  §  774  of  the  Greater  New  York 
Charter  (Laws  1901,  chap.  468)  as 
amended  hj  Laws  1916,  chap.  503,  §  7, 
which  provides  as  follows:  "The  com- 
missioner [fire]  is  empowered  to  en- 
force all  laws  and  ordinances  and 
the  rules  and  regulations  of  the  board 
of  standards  and  appeals  in  respect 
of  .  ' .  .  the  installation  and  main- 
tenance of  automatic  or  other  fire 
alarm  systems  and  fire  extinguishing 
equipment."  It  was  held  that  the  or* 
dioance  intended  to  include  within  its 
scope  the  proprietor  of  a  factory  re- 
gardless of  his  relation  to  the  realty; 
that  i3,  whether  the  owner  or  lessee 
thereof. 

In  Browning  v.  Adamson  (1916)  175 
App.  Div.  526,  162  N,  Y.  Supp.  164, 
alHrmed  in  (1917)  220  N.  Y.  585,  115 
N.  B.  1085,  it  was  held  that  under  the 


provisions  of  the  Code  of  Ordinances 
of  New  York  city  (Code  of  Ordi- 
nances, chap.  12,  art.  2,  |  20)  author- 
izing the  fire  commisaioner  to  direct 
the  installation  of  fire  alarm  and  ex- 
tinguishing appliances,  including  au- 
tomatic sprinklers,  the  fire  commis- 
sioner could  not  require  the  owner  of 
a  factory  building  "to  provide  an  in- 
closure  of  approved  fire  retarding 
material  around"  a  light  shaft 

The  reported  case  (Chicago  v. 
Washimgtonian  Home,  ante,  1584), 
holds  that  §§  16  and  18  of  the  Chicago 
Fire  Prevention  Ordinance,  set  forth 
therein,  which  require  that  certain 
specified  buildings  be  equipped  with 
automatic  fire  sprinklers,  the  plans  to 
be  submitted  and  approved  by  the  chief 
of  the  bureau  of  fire  and  public  safety, 
are  not  invalid  as  giving  arbitrary 
power  to  an  officer  of  the  city,  for  the 
designated  ofiicer  is  only  given  power 
to  approve  the  plan  of  installation; 
nor  is  the  act  in  question  invalid  as 
an  unreasonable  exercise  of  the  police 
power.  W.  J.  K. 


C.  T.  WALCHER  et  al.,  Plflfs.  in  Err., 

V. 

FIRST  PRESBYTERIAN  CHURCH  of  Norman,  Oklahoma. 

OMmhom4t  Bmpreme  CoHtt  — September  19,  1919, 
(—  Okla.  — »  184  Pac.  106.) 

Municipal  corporation  —  forUdding:  laundry  near  cliurch. 

1.  In  tiie  instant  case,  plaintiffs  attempted  to  install  machinery  and 
operate  a  laundry  within  10  feet  of  the  First  Presbyterian  Church  of  the 
city  of  Norman,  in  violation  of  an  ordinance  prohibiting  the  installation 
and  operation  of  an  oil  mill,  tannery,  cotton  gin,  steam  laundry,  machine 
shop,  garage,  or  blacksmith  shop  within  150  feet  of  a  church,  school,  or 
hospital,  on  the  theory  that  the  ordinance  was  void  and  in  violation  of  ihe 
14th  Amendment  of  the  Federal  Constitution.  Held,  that  such  an  ordi- 
nance is  of  a  regulatory  nature  and  reasonable,  and  within  the  police  and 
sanitary  ijowers  of  a  city  to  enact  and  enforce,  and  not  in  violation  of 
the  14th  Amendment  to  the  Federal  Constitution. 

[See  note  on  this  question  beginning  on  page  1597.] 

Nniaance  —  laundry. 

2.  A  laundry  is  not  a  "musanee  per 
M,"  but,  aeting  under  the  police  and 
sanitary  powers,  a  city  may  regulate 

Headnotes  by  Higginb,  J. 


the    establishment   and    operation    of 

tfavVig 

[See  19  R.  C.  L.  818;  20  R.  C.  L.  456.] 
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Constitutional  law  —  due  process  -— 
regulation  of  business. 

8.  It  is  not  depriving;  one  of  his  prop- 
erty without  due  process  of  law  for  a 
city,  acting:  under  its  police  and  sani- 
tary powers,  to  regulate  by  ordinance 
a  business  deleterious  to  public  health, 
morals,  safety,  or  welfare  of  its  in- 
habitants. 

[See  6  R.  C.  L.  217,  282.] 

Municipal  corporation  —  regulatory 
ordinance  —  contravention  of  rights. 
4.  An  ordinance  of  a  regulatory  na- 
ture in  contravention  of  the  natural 
rights  of  individuals  must  be  reason- 


able, and  a  court  must  be  able  to  see 
that  it  will  tend  to  promote  the  public ' 
health,  morals,  safety,  and  welfare. 
[See  19  R.  C.  L.  806.] 

Evidence  —  judicial  notice  —  living 

conditions. 

5.  A  court,  in  passing  upon  an  ordi- 
nance of  a  regulatory  nature  as  t« 
whether  it  is  reasonable  and  will  tend 
to  promote  the  public  health,  morals, 
safety,  or  welfare,  can  talce  judicial 
notice  of  the  changing  conditions  in 
manner  of  living  and  matters  of  com- 
mon knowledge. 

[See  16  R.  G.  L.  1125.] 


Ebrob  to  the  District  Court  for  Cleveland  County  (Swank,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  enjoin  the  opera- 
tion of  a  laundry  by  defendants  in  alleged  violation  of  an  ordinance  of 
the  city.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  T.  C.  Whiteley  for  plaintiffs  in     police  powers  of  a  municipality,  and 


error. 

Mr.  W.  L.  Eagleton,  for  defendant  in 
«rror : 

It  is  not  necessary  that  a  business 
be  a  nuisance  per  se  before  it  can  be 
regulated. 

Ex  parte  Jones,  4  Okla.  Grim.  Rep. 
74,  109  Pac.  677;  Duncan  Electric  & 
Ice  Co.  V.  Duncan,  —  Okla.  — ,  166  Pac. 
1048;  Ex  parte  Lacey,  108  Gal.  326, 
38  L.R.A.  640,  49  Am.  St.  Rep.  93,  41 
Pac.  411. 

It  is  usual  and  customary  to  give 
municipalities  power  to  regulate  busi- 
nesses, even  though  they  be  legitimate 
and  necessary,  and  not  a  nuisance  per 
se. 

McMorran  v.  Fitzgerald,  106  Mich. 
€49,  58  Am.  St.  Rep.  511,  64  N.  W.  669; 
Ex  parte  Hadacheck,  165  Cal.  416, 
L.R.A.I916B,  1248,  182  Pac  684;  Re 
Montgomery,  163  Cal.  467,  125  Pac. 
1070,  Ann.  Cas.  1914A,  180;  Little  Rock 
V.  Rienman-Wolfort  Automobile  Livery 
Co.  107  Ark.  174,  155  S.  W.  105;  Ex 
parte  Quong  Wo,  161  Gal.  220,  118  Pac. 
714. 

Courts  will  not  interfere  with  the 
rights  of  a  city  when  it  determines 
what  is  a  nuisance. 

Re  Montgomery,  168  Cal.  457,  125 
Pac.  1070,  Ann.  Cas.  1914A,  130;  State 
ex  rel.  Krittenbrink  v.  Withnell,  91  Neb. 
101,  40  L.R.A.(N.S.)  898,  135  N.  W. 
376;  Odd  Fellows'  Cemetery  Asso.  v. 
San  Francisco,  140  Cal.  226,  73  Pac. 
■987. 

A  certain  prescribed  limit  in  which 
a  laundry  can  be  run  is  within  the 


can  be  enforced. 

Barbier  v.  Connolly,  118  U.  S.  27, 
28  L.  ed.  923,  5  Sup.  Gt.  Rep.  357; 
Re  Hang  Kie,  69  Cal.  149,  10  Pac.  327; 
Soon  Hing  v.  Crowley,  113  U.  S.  703, 
28  L.  ed.  1145,  6  Sup. 'Gt.  Rep.  730; 
Ex  parte  Jones;  Duncan  Electric  &  Ice 
Go.  V.  Duncan,  and  Ex  parte  Lacey, 
supra. 

The  passage  of  the  ordinance  and  the 
applying  of  the  ordinance  to  defend- 
ants are  not  in  conflict  with  the  14th 
Amendment  to  the  Constitution  of  the 
United  States  of  America. 

Ex  parte  Jones,  4  Grim.  Rep.  74,  109 
Pac.  677;  Barbier  ▼.  Connolly,'  supra; 
Duncan  Electric  &  Ice  Co.  v.  Duncan, 
—  Okla.  — ,  166  Pac.  1048;  Mugler  v. 
Kansas,  123  U.  S.  673,  31  L.  ed.  214. 
8  Sup.  Ct.  Rep.  278;  Ex  parte  Lacey, 
lot  Cal.  826,  88  L.R.A.  640,  49  Am. 
St.  Rep.  93,  41  Pac.  411 ;  Grumbach  v. 
Lelande,  154  CaL  679,  98  Pac.  1059; 
White  V.  Bracelin,  144  Mich.  332,  107 
N.  W.  1055;  Portland  v.  Meyer,  82  Or. 
368,  67  Am.  St  Rep.  688,  62  Pac.  21 ; 
Ex  parte  Moynier,  66  Cal.  33,  2  Pac. 
728;  Re  Yick  Wo,  68  Cal.  294,  58  Am. 
Rep.  12,  9  Pac  139;  Re  San  Chung, 
11  Gal.  App.  511,  106  Pac.  609. 

Higgrins,  J.,  delivered  the  opinion 
of  the  court: 

The  city  council  of  the  city  of 
Norman  passed  an  ordinance  pro- 
hibiting certain  business  within  150 
feet  of  church,  school  or  hospital, 
the  2d  section  of  the  ordinance  be- 
ing as  follows.:    "It  shall  bNe  unlaw- 
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(—  Okla. 

ful  for  any  person,  partnership,  or 
corporation  to  install,  maintain, 
carry  on,  operate,  or  run  an  oil  mill, 
tannery,,  cotton  gin,  steam  laundry, 
machine  shop,  garage,  or  blacksmith 
shop  within  150  feet  of  any  church 
building,  schoolhouse  or  hospital, 
within  the  limits  of  the  city  of 
Norman,  Oklahoma,  and  the  carry- 
ing on,  maintaining,  or  running  of 
any  of  the  above-mentioned  busi- 
nesses within  said  150  feet  of  any 
church,  school  building,  or  hospital 
be  and  the  same  is  hereby  declared 
to  be  a  nuisance  and  subject  to 
abatement  upon  suit  of  any  citizen 
or  organization  affected  thereby." 

The  plaintiffs  in  error,  believing 
fhe  ordinance  to  be  void,  installed 
machinery  and  began  to  operate  a 
laundry  within  10  feet  of  the  First 
Presbyterian  Church  of  that  city. 
Upon  suit  being  brought  by  the 
church,  the  lower  court,  by  virtue  of 
the  ordinance,  restrained  the  oper- 
ation of  the  laundry,  whereupon  an 
appeal  was  taken  to  this  court. 

The  plaintiffs  in  error  contended 
that  the  ordinance  declares  a 
laundry  a  nuisance  per  se,  which  is 
beyond  the  power  of  the  city  coun- 
cil so  to  do,  and  is  in  violation  of  the 
14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  and  cites  as 
authority  the  following  opinions: 
Re  Tie  Loy  (C.  C.)  26  Fed.  611;  Re 
Sam  Kee  (C.  C.)  12  Sawy.  379,  31 
Fed.  680;  Re  Lee  Sing  (C.  C.)  43 
Fed.  359 ;  Re  Hong  Wah  (D.  C.)  82 
Fed.  624 ;  Soon  Hing  v,  Crowley,  113 
U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730;  Yick  Wo  v.  Hopkins,  118 
U.  S.  369,  30  L.  ed.  226,  6  Sup.  Ct. 
Rep.  1064. 

The  defendant  in  error  contends 
that  the  ordinance  does  not  declare 
a  laundry  a  nuisance  per  se,  but 
merely  regulates  the  operation  of 
same,  and  cites  the  following  cases : 
Ex  parte  Jones,  4  Okla.  Crim.  Rep. 
74,  109  Pac.  570;  Duncan  Electric 
A  Ice  Co.  v.  Duncan,  —  Okla.  — , 
166  Pac.  1048;  Re  Lacey,  108  Cal. 
326,  38  L.R.A.  640,  49  Ahl  St.  Rep. 
93,  41  Pac.  411. 

The  cases  cited  by  plaintiffs  in 
.error    arose  in   California,   where 
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certain  cities  passed  ordinances  ap- 
parently intended  to  place  restric- 
tions upon  Chinese  operating  laun- 
dries, by  either  declaring  the  same 
to  be  a  nuisance  and  preventing  the 
operation  of  same  in  the  city,  or  in 
certain  portions  of  same,  which 
was  usually  a  major  portion,  or  by 
requiring  a  certain  percentage  of 
the  property  owners  to  agree  there- 
to, or  that  a  certain  permit  must  be 
first  obtained,  and  leaving  it  to  the 
arbitrary  act  of  some  city  official  to 
grant  or  refuse  this  permit. 

28  Cyc.  727,  lays  the  following 
law  down :  "Under  power  to  regu- 
late laundries  municipalities  may 
require  as  police  regulations  that 
laundries  shall  be  confined  to  cer- 
tain parts  of  the  city,  and  that  they 
shall  be  carried  on  only  in  buildings 
of  brick  or  stone,  and  within  cer- 
tain reasonable  hours.  But  it  seems 
that  an  ordinance  is  invalid  which 
requires  the  consent  of  a  certain 
number  of  taxpayers  and  citizens  of 
the  vicinity  for  the  establishment  of 
the  business." 

Ex  parte  Lacey,  supra,  is  a  case 
very  similar  to  the  case  at  bar.  The 
city  of  Los  Angeles  by  ordinance 
prohibited  a  steam  shoddy  and 
carpet-beating  machine  within  100 
feet  of  a  church,  schoolhouse,  or 
residence.  Lacey  disregarded  this 
ordinance,  claiming  the  same  to  be 
void  for  the  reason  given  by  plain- 
tiffs in  error  in  this  case,  was  tried, 
convicted,  and  imprisoned,  and 
sought  release  on  a  writ  of  habeas 
corpus.  In  discussing  the  legality 
of  the  ordinance  the  court  stated : 

"We  see  nothing  in  the  language 
of  this  ordinance  contrary  to  the 
great  principles  of  our  government. 
We  see  nothing  there  depriving  pe- 
titioner of  any  fundamental  right. 
In  the  exercise  of  its  police  and  san- 
itary power,  the  city  has  attempted 
to  regulate  the  business  of  beating 
carpets  by  steam  power.  Under  its 
constitutional  grant,  it  had  the 
right  to  regulate  this  business.  The 
use  of  steam  power  of  itself,  within 
municipal  territory,  has  always  been 
recognized  as  a  proper  subject  of 
regulation ;  and,  in  addition,  here  it 
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may  well  be  assumed  that  the  dust 
and  other  diafagreeable  and  un- 
healthy matters  arising  in  such 
quantities  from  the  beating  of 
carpets,  as  would  naturally  be  indi- 
cated by  the  use  of  steam  power,  are 
a  constant  source  of  danger  and 
menace  to  the  good  health  and  gen- 
eral welfare  of  the  neighborhood 
where  located. 

"Conceding  the  business  covered 
by  the  provisions  of  this  ordinance 
not  to  constitute  a  nuisance  per  se, 
and  to  stand  upon  different  grounds 
from  powder  factories,  street  ob- 
structions, and  the  like,  still  the  case 
is  made  no  better  for  petitioner. 
This  is  not  a  ques- 
tion of  nuisance 
per  se,  ar.d  the 
power  to  regulate  is  in  no  way  de- 
pendent upon  such  conditions.  In- 
deed, as  to  nuisances  per  se,  the 
general  laws  of  the  state  are  ample 
to  deal  with  them.  But  the  business 
here  involved  may  properly  be 
classed  with  livery  stables,  laun- 
dries, soap  and  glue  factories,  etc., 
— a  class  of  business  undertaking 
in  the  conduct  of  which  police  and 
sanitary  regulations  are  made  to  a 
greater  or  less  degree  by  every  city 
in  the  country.  And  in  this  class  of 
cases  it  is  no  defense  to  the  validity 
of  regulation  ordinances  to  say,  'I 
am  committing  no  nuisance,  and  I 
insist  upon  being  heard  before  a 
court  or  jury  upon  that  question  of 
fact.'  In  this  class  of  cases  a  de- 
fendant has  no  such  right.  .  .  . 
"Neither  can  it  be  urged  that  peti- 
tioner is  deprived  of 
S'wldnV  p™V.«  his  property  with- 
ri;Sf„"i!'.*'*"'  "'  out  due  process  of 
law,  for,  as  is  said 
by  Judge  Dillon  in  his  work  upon 
Municipal  Corporations  (§  141),  in 
speaking  of  police  and  sanitary 
regulations :  'It  is  well  settled  that 
law  and  regulations  of  this  charac- 
ter, though  they  ms^  disturb  the 
enjoyment  of  individual  rights,  are 
not  unconstitutional,  though  no  pro- 
vision is  made  for  compensation 
for  such  disturbances.' " 


-  We  find  that  the  ordinance  of  the 
city  of  Norman  does  not  declare 
laundries  a  nuisance  per  se,  but 
merely  regulates  the  same,  and  be- 
ing within  the  police  powers  of  a 
city,  looking  to  the  public  health, 
safety,  or  welfare  of  the  inhabi- 
tants of  the  city,  is  not  a  violation 
of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 

An    ordinance    of  a    regulatoiy 
nature    in    contra- 
vention of  the  natu-  Sl'ra«o''n-'""' 

raj  ris^ts  of  indi-  :«sr„»:*nc'.3: 

VldualS        must        be    contraveattom  •! 

reasonable;  that  is,  "*"" 
the  court  must  be  able  to  see  that  it 
will  tend  to  promote  the  public 
health,  morals,  safety,  or  welfare. 
19  R.  C.  L.  112.  A  court  passing 
upon  an  ordinance  of  regulatory 
nature,  in  deciding  whether  it  ia 
reasonable,  can  take  judicial  notice 
of  matters  of  com- 
mon   knowledge  and    Evidence— 

of  changing  condi-  'J\ti?!^  J^^l" 
tions  in  manner  of  ««»»»■■ 
living.  It  is  within 
the  memory  of  those  of  this  age  that 
the  washing  of  clothes  formerly 
was  the  work  of  the  household,  or 
some  poor  person  living  in  the  com- 
munity; then  the  Chinese  came 
along  and  opened  up  what  was 
called  a  laundry,  usually  consisting 
of  one  or  two  rooms,  the  work  be- 
ing done  by  hand ;  and  such  was  the 
fact  when  the  opinions  of  the  Fed- 
eral court  above  cited  were  written. 
But,  as  time  passed,  the  population 
became  more  dense,  labor-saving 
machinery  was  invented,  great  num- 
bers employed,  and  the  soiled 
clothes  of  a  city,  from  those  in  all 
walks  of  life,  were  gathered  at  one 
place  to  be  made  clean.  In  addi- 
tion to  the  cleansing,  there  is  now 
the  noise  of  machinery,  many 
voices,  smoke  from  the  steam  boil- 
ers, all  of  which  would  have  a 
tendency  to  greatly  disturb  the 
quietude  of  those  at  public  worship, 
children  at  school,  or  the  sick  in 
hospitals.  Consequently,  we  find 
that,  under  the  present  well-known 
conditions,  it  is  within  the  police 
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powers  of  a  cily,  looking  to  the  iMib- 
lic  health,  safety, 
p«  ".u'^TifS?!"  and  welfare  of  its 
-t'it'cSurc"'"''  inhabitants,  to  pass 
such  regulatory  or- 
dinances as  the  one  in  question, 
and  that  such  an  ordinance  is  not 
unreasonable,  arbitrary,  or  discrim- 
inating. 

In  the  instant  case,  the  contract 
for  the  rental  of  the  building  was 
let  before  the  passage  of  the  ordi- 
nance; but  such,  we  find,  does  not 


take  away  from  a  city  its  police  and 
sanitary  powers  to  regulate  the  busi- 
ness in  question.  The  machinery 
was  installed  and  operation  of  the 
laundry  was  begun  after  the  pass- 
age of  the  ordinance,  and  in  the  face 
of  same,  as  to  the  power  of  a  city  to 
regulate  an  established  business,  by 
requiring  it  to  seek  other  locations 
therein,  we  express  no  opinion. 
Judgment  affirmed. 

Petition    for    rehearing    denied, 
October  14,  1919. 


ANNOTATION. 
RegolationB  concerning  locatiaa  of  lanndriet. 


I.  Restriction  against  establishment  in 
IMirticular  locality: 

a.  Restriction  held  valid,  1697. 

b.  Restriction  held  invalid,  1598. 
II.  Restriction    operative   in    partieolar 

locality: 

a.  Restriction  as  to  hours  of  work, 

1599. 

b.  Restriction  as  to  wooden  bnild- 

ings,  1600. 
III.  Restrictien   against  nse  of  building 
otherwise  occupied,  1601. 

/.  Meatriotion  agatnat  eatabUehment  in 
particular  locality. 

a.  ReatHoUon  held  valid. 

In  several  instances  the  courts  have 
held  that  a  municipal  oirdinance  pro- 
hibiting the  maintenance  of  a  laundry 
within  certain  specified  limits  is  a  val- 
id and  legitimate  exercise  of  the  police 
power.  Re  Hang  Kie  (1886)  69  Cal. 
149,  10  Pec.  827 ;  Ex  parte  Quong  Wo 
(1911)  161  Cal.  220, 118  Pac.  714.  And 
see  the  reported  case  (Walcher  v. 
FiBST-  Presby.  Chukch,  ante,  1593) . 
See  also  Glover  v.  Sam  Kee  (1914)  22 
Can.  Crim.  Cas.  297,  stated  at  length, 
infra,  I.  b. 

In  the  case  of  Re  San  Chung 
(1909)  11  Cal.  App.  511,  105  Pac  609, 
set  out  at  length  infra,  UI.,  the  court 
said  by  way  of  dictum:  "Within  the 
proper  exercise  of  the  police  power, 
the  operation  of  public  laundries  with- 
in the  city  limits  could  be  entirely  pro- 
hibited if  such  a  measure  could  rea- 
sonably be  said  to  promote  the  public 
health." 


In  the  reported  case  (Walcheb  ▼. 
FiBST  Pbgsby.  Chisch)  the  ordinance 
in  question  forbade,  inter  alia,  the 
operation  of  a  steam  laundry  within 
150  feet  of  any  church  building, 
schoolhouse,  or  hospital  within  the 
municipality.  The  court,  determining 
as  to  ^e  reasonableness  of  the  stat- 
ute, points  out  that  the  noise  and 
smoke  emanating  from  a  steam  laun- 
dry would  have  a  tendency  "to  disturb 
the  quietude  of  those  at  public  wor- 
ship, children  at  school,  or  the  sick 
in  hospitals."  The  ordinance  is  held 
to  be  within  the  police  powers  of  the 
city,  and  "not  unreasonable,  arbitrary, 
or  discriminating." 

In  the  case  of  Re  Hang  Kie  (Cal.) 
supra,  the  court  was  called  on  to  de- 
cide the  validity  of  an  ordinance  of 
the  city  of  Modesto,  prohibiting  the 
maintenance  of  a  laundry,  etc.,  with- 
in the  city,  except  within  certain 
prescribed  limits.  It  was  urged  that 
the  ordinance  was  unreasonable,  and 
in  violation  of  the  state  Constitution, 
in  that  it  was  not  unifonn.  The  court 
held  that  the  legislation  in  question 
was  passed  in  valid  exercise  of  the 
police  power  of  the  city,  and  that  there 
was  nothing  unreasonable  therein. 

In  Ex  parte  Quong  Wo  (Cal.)  su- 
pra, it  appeared  that  the  petitioner 
had  been  convicted  of  violating  an 
ordinance  of  the  city  of  Los  Angeles, 
forbidding  the  maintenance  of  a  laun- 
dry within  certain  prescribed  residen- 
tial districts  of  the  eity.    The  court 
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said:  "There  can  be  no  question  that 
the  power  to  regulate  the  carrying  on 
of  certain  lawful  occupations  in  a  city 
includes  the  power  to  confine  the  car- 
rying on  of  the  same  to  certain  limits, 
whenever  such  restrictions  may  rea- 
sonably be  found  necessary  to  sub- 
serve the  ends  for  which  the  police 
power  exists,  viz.,  to  protect  the  pub- 
lic health,  morals,  safety,  and  com- 
fort." It  was  said,  further,  that  the 
courts  would  not  interfere  with  the 
legislative  authority  of  the  city  unless 
the  regulations  were  clearly  unreason- 
able, with  no  relation  to  the  ends  al- 
leged to  be  subserved  thereby,  but,  on 
the  contrary,  were  an  invasion  of 
property  rights;  that  the  city  might 
set  aside  certain  portions  of  the  resi- 
dential districts  as  excepted  from  the 
operation  of  the  ordinance;  and  that 
the  fact  that  large  portions  of  the 
residential  districts  were  sparsely 
built  up  did  not  affect  the  validity  of 
the  ordinance. 

b.  BeatiHction  held  invalid. 

In  some  cases  the  courts  have  held 
invalid  a  municipal  ordinance  which 
prohibited  the  maintenance  of  a  laun- 
dry, except  within  certain  specified 
districts  of  the  city.  Stockton  Laun- 
dry Case  (1886)  26  Fed.  611;  Re  Sam 
See  (1887)  12  Sawy.  379,  31  Fed.  680; 
Re  Hong  Wah  (1897)  82  Fed.  623; 
Glover  v.  Sam  Kee  (1914)  22  Can. 
Crim.  Cas,  297. 

In  the  Stockton  Laundry  Case 
(Fed.)  supra,  it  appeared  that  the  pe- 
titioner was  arrested  for  violating  an 
ordinance  of  the  city  of  Stockton, 
which  provided  that  no  public  laun- 
dries might  be  conducted  within  a  cer- 
tain portion  of  the  city.  The  court 
pointed  out  that  if  the  harmless  and 
necessary  business  of  washing  clothes 
for  hire  might  be  forbidden  in  the 
habitable  portions  of  the  city,  there 
was  no  end  to  the  power  which  might 
be  exercised  in  a  similar  manner,  say- 
ing: "The  police  power  is  invoked  to 
sustain  this  ordinance,  but  the  police 
power  only  extends  to  the  regulation 
of  the  necessary  pursuits  of  man,  so 
that  they  shall  not  become,  in  their 
mode  of  exercise,  unhealthy,  noisome, 
dangerous,  or  otherwise  destructive  or 
injurious  to  the  common  interests  of 


the  community.  It  does  not  extend  to 
the  destruction  or  driving  to  incon- 
venient and  unprofitable  localities  of 
necessary  or  useful  occupations,  car- 
ried on  in  such  manner  as  to  be  harm- 
less." The  ordinance  was  held  to  be 
in  violation  of  the  14th  Amendment  of 
the  Constitution,  in  that  it  abridged 
"the  privileges  or  immunities  of  citi- 
zens of  the  United  States,"  was  in  con- 
flict with  the  clause  therein  "which 
secures  the  personal  liberty  of  the  citi- 
zen," and  derived  ];>eople  "of  their 
property  and  its  use  without  due  proc- 
ess of  law,"  and  of  the  equal  protec- 
tion of  the  laws. 

In  Re  Sam  Kee  (1887).  12  Sawy.  379. 
31  Fed.  680,  it  appeared  that  the  peti- 
tioner was  imprisoned  for  violation  of 
an  ordinance  of  the  city  of  Napa, 
which  declared  it  to  be  unlawful  to 
conduct  a  laundry,  etc.,  within  certain 
specified  limits  of  the  city.  The  court 
held  that  the  business  could  not  be 
declared  to  be  a  nuisance  by  the  or- 
dinance, and  that  the  enjoyment  of 
the  privileges  and  inunuoities  guaran- 
teed by  the  Constitution  of  the  United 
States  was  destroyed  thereby.  The  re- 
sult was  also  to  deprive  one  of  his 
property  without  due  process  of  law, 
and  of  the  equal  protection  of  the 
laws. 

In  Re  Hong  Wah  (1897)  82  Fed.  623, 
the  petitioner  was  arrested  for  violat- 
ing an  ordinance  of  the  cily  of  San 
Mateo  which  provided  that  no  laun- 
dry, etc.,  might  be  conducted  in  cer- 
tain specified  limits  of  the  city,  and 
it  was  contended  by  him  that  the  or- 
dinance was  in  violation  of  the  Fed- 
eral Constitution.  The  court  said: 
"The  right  to  use  property  in  the 
prosecution  of  any  business  which  is 
not  dangerous  to  others,  nor  injurious 
nor  offensive  to  persons  within  its  vi- 
cinity, is  one  of  the  legal  attributes  of 
the  ownership  of  property,  of  which 
the  owner  cannot  be  deprived  by  the 
arbitrary  declaration  of  any  law  of  the 
state,  or  municipal  ordinance ;  nor  can 
the  right  of  any  person  to  engage  in 
any  useful  occupation,  not  a  nuisance 
per  se,  at  such  place  as  he  may  choose 
for  that  purpose,  be  denied  by  any  law 
or  ordinance." 

In  Glover  v.  Sam  Kee  (1914)  22  Can. 
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Crim.  Gtts.  297,  the  appellant  was  cos- 
vioted  of  violatinsr  a  by-law  of  the  city 
of  Kamloops,  in  that  he  had  construct- 
ed and  used  a  building  for  a  laundry 
within  a  certain  portion  of  the  ci^, 
contrary  to  the  said  by-law.  The  stat- 
ute, by  virtue  of  which  the  by-law  was 
passed,  save  power  to  the  council  of  a 
municipality  to  name  or  define  "the 
streets  or  limits,  etc.,  on  or  within 
which  laundries,  etc.,  may  be  estab- 
lished." The  court  held  that  the 
maintenance  of  a  laundry  was  a  legiti- 
mate business,  and  that,  while  the 
legislature  gave  the  power  to  the  coun- 
cil to  name  or  define  the  streets,  etc, 
where  laundries  might  be  conducted, 
"it  did  not  confer  power  of  prevention 
so  that  (in  the  words  of  the  by-law) 
'no  building  or  structure  of  any  kind 
shall  be  constructed  and  used  for  a 
laundry  or  wash  house'  within  a  speci- 
fied portion  of  the  municipality."  It 
was  said,  obiter,  that  this  by-law  was 
not  unreasonable  or  oppressive,  for  the 
regulation  was  a  matter  of  discretion 
with  the  municipal  council,  but  it  was 
held  to  be  invalid  because  ultxa- vires. 

It  has  been  held  that  an  ordinance 
which  makes  the  right  to  operate  a 
laundry  witiiin  certain  limits  of  a  city 
dependent  on  the  consent  of  a  certain 
number  of  the  persons  residing  in  the 
vicinity  is  invalid.  Re  Quong  Woo 
(1882)  7  Sawy.  626,  18  Fed.  229;  Ex 
parte  Sing  Lee  (1892)  96  Cal.  354,  24 
L.R.A.  195,  81  Am.  St.  Rep.  218,  31 
Pac.  245. 

In  the  case  of  Re  Quong  Woo  (Fed.) 
supra,  it  appeared  that  the  board  of  su- 
pervisors of  San  Francisco  had  passed 
an  ordinance  prohibiting  the  mainte- 
nance of  any  laundry  within  a  certain 
section  of  the  city,  unless  done  with  the 
consent  of  the  said  board,  to  be  grant- 
ed only  on  "recommendation  of  not  less 
than  twelve  citizens  and  taxpayers  in 
the  block  in.  which  the  laundry  is"  to 
be  carried  on.  A  license  therefor  was 
to  issue  only  upon  consent  obtained  in 
compliance  therewith.  The  petitioner 
had  been  arrested  for  violation  of  this 
ordinance,  and  the  question  of  the  va- 
lidity thereof  was  brought  before  the 
court  for  decision.  It  was  pointed  out 
that  since  the  board  of  supervisors 
was  not  limited  in  the  number  of  per- 


sons from  whom  the  recommendation 
might  be  demanded,  the  result  might 
be  an  effectual  prohibition  of  the 
maintenance  of  a  laundry  within  cer- 
tain limits,  which  was  beyond  the  pow- 
er of  the  ci^,  since  "it  is  not  offensive 
to  the  senses,  or  disturbing  to  the 
neighborhood  where  conducted,  nor  is 
it  dangerous  to  the  public  safety  or 
health." 

In  Ex  parte  Sing  Lee  (1892)  96  Cal. 
354,  24  L.R.A.  195,  31  Am.  St.  Rep. 
218,  31  Pac.  245,  the  court  was  called 
on  to  decide  the  validity  of  an  ordi- 
nance of  the  town  of  Chico  that  no 
public  laundry  might  be  conducted 
therein,  except  within  two  blocks 
specified,  unless  by  a  written  permit 
from  the  board  of  trustees,  which 
might  not  be  granted  without  the  writ- 
ten consent  of  the  majority  of  the 
real  property  owners  of  the  block 
wherein  the  laundry  was  to  be  main- 
tained, and  also  of  those  of  the  four 
surrounding  blocks.  It  was  held  that 
the  ordinance  in  question,  which  the 
petitioner  was  charged  with  violating, 
had  "no  tendency  to  promote  the  pub- 
lic health  or  in  any  way  to  secure  the 
public  comfort  or  safety."  It  was  said 
that  the  right  to  use  property  in  the 
conduct  of  a  legitimate  business  could 
not  be  made  to  rest  upon  the  caprice 
of  a  majority,  or  any  number,  of  those 
owning  property  surrounding  that 
which  he  desires  to  use,  the  court  say- 
ing: "Such  a  condition,  imposed  upon 
the  right  of  a  person  to  maintain  a 
public  laundry,  is  not  only  an  unau- 
thorized interference  with  the  inalien- 
able right  of  such  person  to  engage  in 
a  lawful  occupation,  but  also  with  the 
right  of  the  owner  of  property  to  de- 
vote it  to  a  lawful  purpose.  The  per- 
sonal liberty  of  the  citizen  and  his 
rights  of  property  cannot  be  thus  in- 
vaded under  the  disguise  of  a  police 
regulation." 

II.  Bettrietton  operati've  in  pai'U<^Oar 
loeaUtt). 

a.  BestHcUon  as  to  hottra  of  trork. 

An  ordinance  prohibiting  labor  in 
laundries  within  certain  limits  of  a 
city,  during  certain  hours  of  the  day 
and  on  Sunday,  has  been  upheld  as  a 
valid  and  constitutional  exercise  of  the 
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city's  police  power.  Barbier  v.  Con- 
nolly (1885)  118  U.  S.  27,  28  X..  ed.  928, 
6  Sup.  Ct  Rep.  857;  Soon  Hinsr  v. 
Crowley  (1886)  118  U.  S.  708,  28  L.  ed. 
1145,  5  Sup.  -Ot.  Rep.  780;  Ex  parte 
Moynier  (1884)  65  Cal.  33,  2  Pac.  728. 

In  Barbier  v.  Connolly  (U.  S.)  su- 
pra, the  petitioner  was  convicted  of 
violating  an  ordinance  of  San  Fran- 
cisco, which  provided  that  no  one 
should  work  in  a  laundry  within  cer- 
tain prescribed  limits  of  the  city,  be- 
tween the  hours  of  10  f.  m.  and  6  A.  M., 
and  it  was  contended  that  this  section 
of  the  ordinance  was  in  violation  of 
the  14th  Amendment  of  the  United 
States  Constitution,  and  certain  sec- 
tions of  the  Constitution  of  the  state 
of  California.  The  court,  holding  the 
ordinance  to  be  valid  as  an  exercise 
of  the  police  power  of  the  city,  said: 
"It  may  be  a  necessary  measure  of 
precaution  in  a  city  composed  largely 
of  wooden  buildings,  like  San  Fran- 
cisco, that  occupations  in  which  fires 
are  constantly  required  should  cease 
after  certain  hours  at  night  until  the 
following  morning;  and  of  the  neces- 
sity of  such  regulations  the  municipal 
bodies  are  the  exclusive  judges;  at 
least,  any  correction  of  their  action  in 
such  matters  can  come  only  from  state 
legislation  or  state  tribunals.  The 
same  municipal  authority  which  di- 
rects the  cessation  of  labor  must  nec- 
essarily prescribe  the  limits  within 
which  it  shall  be  enforced,  as  it  does 
the  limits  in  a  city  within  which  wood- 
en buildings  cannot  be  constructed. 
There  is  no  invidious  discrimination 
against  anyone  within  the  prescribed 
limits  by  such  regulations.  There  is 
none  in  the  regulation  under  consid- 
eration." 

In  Soon  Hing  v,  Crowley  (1885)  113 
U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730,  the  court  was  called  on  to 
consider  the  validity  of  an  ordinance 
of  the  city  of  San  Francisoo  which 
provided,  inter  alia,  that  no  one  work- 
ing in  a  laundry  within  certain  pre- 
scribed limits  of  the  city  should  wash 
or  iron  clothes  between  10  p.  M.  and  6 
A.  M.,  or  on  Sunday,  the  petitioner  hav- 
ing been  arrested  for  violating  the  or- 
dinance. The  court  pointed  out  that 
the  section  of  the  city  in  question  con- 


sisted mainly  of  wooden  buildings,  and 
that  because  of  the  continuous  use  of 
fire  in  laundries,  and  the  high  winds 
prevailing  in  San  Francisco,  the  ordi- 
nance seemed  to  be  a  reasonable  regu- 
lation made  in  the  exercise  of  the 
city's  police  power. 

In  Ex  parte  Moynier  (CaL)  supra, 
an  application  for  a  writ  of  habeas 
corpus,  it  appeared  that  an  ordinance 
of  the  city  of  San  Francisco  provided 
that  within  certain  limits  of  the  city, 
no  laundry,  etc.,  where  articles  were 
cleansed  for  hire,  might  be  conducted 
without  a  certificate  from  the  health 
officer  as  to  drainage  facilities,  and 
another  from  the  board  of  fire  war- 
dens as  to  the  condition  of  the  heat- 
ing appliances,  and  that  the  petitioner 
had  violated  another  section  of  the 
same  ordinance  in  which  it  was  speci- 
fied that  no  one  employed  in  a  public 
laundry,  provided  for  above,  should 
wash  or  iron  clothes  between  the 
hours  of  10  P.  H.  and  6  A.  M.,  nor  on 
any  portion  of  Sunday.  The  court 
held  that  the  ordinance  was  a  prop- 
er police  regulation  relative  to  the 
sanitation  and  safety  from  fire  of 
the  community,  that,  inasmuch  as 
the  regulation  applied  to  all  who  main- 
tained a  public  laundry,  there  was  no 
such  discrimination  "as  to  make  it  re- 
pugnant to  the  Constitution,"  and  that 
the  limits  prescribed  might  be  proper 
limits.  And  the  court  would  not  say 
that  it  was  unnecessary  that  the  busi- 
ness should  not  cease  during  the 
specified  hours,  as  a  measure  of  the 
police  and  sanitary  regulations  of  the 
city. 

b,  Beatrietion  as  to  tcooden  buildings. 

In  Shreveport  v.  Robinson  (1899)  61 
La.'  Ann.  1314,  26  So.  277,  the  court 
held  to  be  invalid  an  ordinance  of  the 
city  of  Shreveport,  providing  that  no 
laundry  might  be  established  within 
certain  prescribed  limits  of  the  city, 
except  in  a  stone  or  brick  building, 
and  that  the  defendant  was  sought  to 
be  enjoined  from  operating  a  laundry 
in  a  wooden  building  within  such  lim- 
its. It  was  shown  that  there  were  a 
number  of  wooden  buildings  in  the 
district,  choseA  by  the  defendant,  and 
that  some  of  these  were  occupied  as 
blacksmith  shops,  etc.    The  court  said : 
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''An  ordinance  which  woald  not  affect 
a  blacksmith,  a  carpenter,  or  other 
mechanic  using  boilers  and  other  ma- 
chinery in  some  locality  has  the  effect 
(in  all  probability  never  intended)  of 
discriminating  against  an  occupation 
and  business,  especially  if  it  does  not 
appear  that  the  business  in  any  man- 
ner endangers  public  health,  under 
proper  regulation,  and  does  not  give 
rise  to  greater  risks  from  fires." 

III.  Restriction  against  use  of  building 
oOiertvise  occupied. 

An  ordinance  which  prohibits  the 
operation  of  a  laundry  in  any  building, 
a  portion  of  which  is  occupied  as  a 
ipublic  store,  restaurant,  lodging 
house,  saloon,  etc.,  is  a  proper  exercise 
of  the  police  power.  Re  San  Chung 
(1909)  11  Cal.  App.  611,  105  Pac.  609; 
Pang  Sing  v.  Chatham  (1909)  14  Ont. 
Week.  Rep.  1161. 

The  case  of  Re  San  Chung  (Cal.) 
supra,  involved  a  question  as  to  the 
validity  of  an  ordinance  of  the  city  of 
Sacramento,  forbidding  the  operation 


of  a  laundry  in  any  building  a  portion 
of  which  might  be  occupied  as  a  public 
hall,  store,  etc.,  the  petitioner  having 
been  arrested  for  violation  thereof  by 
conducting  his  laundry  in  a  building 
part  of  which  was  used  as  a  public 
store.  The  court,  in  considering 
whether  the  regulation  was  a  valid 
exercise  of  the  police  power,  pointed 
out  that  there  was  no  obvious  discrim- 
ination therein  against  any  individual, 
race  or  occupation,  and,  holding  in 
view  the  duty  of  tie  city  to  protect 
and  safeguard  the  health  of  its  in- 
habitants, decided  that  the  ordinance 
might  not  be  "unreasonable  and  un- 
necessarily oppressive." 

In  Pang  Sing  v.  Chatliam  (Ont.) 
supra,  involving  an  ordinance  which 
prohibited  the  use  of  any  "laundry 
premises  as  an  eating  room,  living 
room  or  sleeping  room,"  the  court  held 
that  the  test  of  the  validity  of  the  by- 
law was  whether  it  was  passed  "in 
bona  fide  exercise  of  the  powers  con- 
ferred by  the  municipal  act,"    R.  S. 


STATE  OF  LOUISIANA 

V. 

LOUIS  WERNER,  Impleaded,  etc.,  Appt 

IJoutaUtna  Supreme  Court  —  ifeaember  S,  1918. 
(144  La.  380,  80  So.  596.) 

Witness  —  proof  of  other  offenses. 

1.  An  accused  becoming  a  witness  in  his  own  behalf  may  be  asked  con- 
cerninsr  other  offenses  charged  against  him,  particularly  where  such  of- 
fenses, if  entirely  executed,  would  have  led  to  the  same  or  a  similar  crime 
for  which  he  is  being  tried,  for  the  purpose  of  attacking  his  credibility. 

iSee  note  on  this  question,  beginning  on  page  1608.] 

judge  charges  the  jury  that  it  must 
disregard  all  reference  made  to  the 
other  defendant. 

Homicide  —  perpetration  of  felony  — 
murder. 

4.  "A  homicide,  committed  in  the 
perpetration  of  a  felony,  is  murder, 
whether  there  was  any  precedent  in- 
tention of  doing  a  malicious  act  or  not, 
the  engaging  in  the  perpetration  of  the 
felony  supplying  the  place  of  malice." 
And  this  rule  applies  with  especial 


—  accused  —  credibility. 

2.  If  an  accused  becomes  a  witness 
on  his  own  behalf,  he  puts  his  credi- 
bility at  issue,  like  any  other  witness. 

—  statement  as  to  codefendant. 

3.  Where  two  accused  are  being 
tried  together,  one  of  them,  while  on 
the  witness  stand,  may  be  cross-ex- 
amined concerning  a  statement  made 
by  him,  although  he  may  have  men- 
tioned the  other  defendant  in  such 
statement;    particularly,    where    the 

Headnotes  by  Sommbrville,  J. 
6  A.L.R.— 101. 
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force  if  death  was  the  probable  conse- 
quence of  the  felonious  act.  And  in 
order  to  show  that  a  killing  was  such 
as  to  constitute  murder,  it  is  compe- 
tent to  show  that  it  was  done  in  the 
commission  of,  or  attempt  to  commit, 
a  felony,  whether  such  felony  was  com- 
mitted or  attempted  as  the  result  of  a 
conspiracy  or  not.  An  unlawful  act 
which  would  render  a  killing  pursuant 


thereto  murder,  however,  though  done 
without  malice,  should  be  such  as  to 
tend  to  the  injury  of  another,  either 
immediately  or  by  necessary  conse- 
quences. It  must  be  equivalent  in  le- 
gal character  to  a  criminal  purpose 
aimed  at  life,  and  either  a  felony,  or 
an  act  involving  the  wickedness  of  a 
felony." 

[See  18  R.  C.  L.  848.] 


(O'Niell,  J.,  dissents.) 


Appeal  by  defendant  Werner  from  a  judgment  of  the  Criminal  District 
Court  for  the  Parish  of  Orleans  (Chretien,  J.)  convicting  him  of  mur- 
der.   Judgment  and  sentence  amended  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  P.  C  Lassalle  for  appellant.  In  the  note  made  by  the  district 

Messrs.  A.  V.  Coco,  Attorney  Gen-  attorney,  which  is  attached  to  the 
eral.  Chancer  C.  Liizenberg,  A.  D.     bill,  and  adopted  by  the  judge,  it  is 


Henriques,  Jr.,  and  V.  A.  Coco  for  the 

State. 

Sommcrville,  J.,  delivered  the 
opinion  of  the  coiirt: 

Defendant  Werner  was  charged 
with  and  convicted  of  the  murder  of 
Frank  T.  Connor,  a  police  officer,  oa 
B'ebruary  14,  1918,  in  a  drug  store, 
in  the  city  of  New  Orleans.  He  was 
sentenced  to  be  hanged.  He  ap- 
peals from  the  judgment  and  sen- 
tence. Fazende  was  found  guilty 
without  capital  punishment.  He  has 
not  appealed. 

The  state,  on  cross-examination  of 
Werner,  who  had  taken  the  witness 
stand  in  his  own  behalf,  asked  him : 
"While  you  were  here  [in  New  Or- 
leans] had  you  not  held  up  another 
man  and  woman  in  another  place  of 
business  at  the  point  of  a  pistol  and 
robbed  them?" 

The  question  was  objected  to,  but 
the  ground  of  objection  was  not 
stated  at  the  time  the  objection  was 
made.  This  was  irregular.  But,  in 
the  bill  reserved  to  the  ruling  of  the 
court  permitting  the  question  to  be 
answered,  the  objection  is  alleged  to 
have  been  that  "that  question  had 
no  connection  with  the  case  on  trial, 
it  was  an  attempt  to  prove  another 
crime  other  than  the  one  for  which 
the  accused  was  being  tried,  not  a 
similar  crime  as  the  crime  charged, 
and  could  not  show  motive  or  intent 
if  answered ;  and  was  therefore  im- 
proper and  not  competent." 


stated  that  the  question  was  asked 
in  order  to  attack  the  credibility  of 
the  witness.  It  was  competent  for 
such  purpose. 

In  the  case  of  State  v.  Suire,  142 
La.  102,  76  So.  264,  it  is  hfeld: 
"It  is  too  well  settled  to  require 
citation  of  authority  that,  although 
the  character  of  the  defendant  in  a 
criminal  prosecution  is  not  subject 
to  attack  by  the  state  unless  the  de- 
fendant puts  his  character  at  issue, 
nevertheless,  if  he  becomes  a  wit- 
ness in  his  own  be-  wM«e«»- 
half,  he  thereby  •«:«•«— 
subjects  his  testi-  •~**»"«*^- 
mony  to  impeachment  and  puts  his 
credibility  at  issue,  like  that  of  any 
other  witness."  State  v.  Hughes, 
141  La.  579,  75  So.  416. 

"Under  most,  if  not  all,  of  the 
modem  statutes,  the  accused  may 
become  a  witness  if  he  so  desires; 
but  he  is  not  obliged  to,  and,  if  he 
does,  he  is,  in  general,  subject  to 
cross-examination  and  impeachment 
the  same  as  any  other  witness,  so 
long  as  his  constitutional  rights  or 
privileges,  not  in  some  way  express- 
ly waived  by  him,  are  not  impinged 
upon."  State  v.  Waldron,  128  La. 
569,  84  L.R.A.(N.S.)  809,  64  So. 
1009;  4  Elliott,  Ev.  p.  6,  §  2705. 

It  appears  from  an  examination 
of  Werner's  testimony  that  he  had 
te~ti''ed  before  the  jury  that  he  had 
only  gone  into  the  drug  store,  where 
the  homicide  was  committed,  for  the 
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purpose  of  robbing  the  proprietor, 
and  not  for  the  purpose  of  killing 
anyone,  and  that,  if  he  had  known 
that  the  deceased  was  a  policeman, 
he  would  not  have  entered  the  store; 
that  he  only  fired  the  fatal  shots  to 
save  his  own  life,  and  would  not 
have  entered  the  place  if  he  thought 
he  might  be  resisted  by  a  pdice 
officer;  and  tiiat  he  had  only  fired 
upon  the  deceased  after  the  latter 
had  attempted  to  kill  him. 

The  apparent  object  of  defend- 
ant's testimony  was  to  lead  the  jury 
to  believe  that  he  would  not  have 
entered  a  place  where  conditions 
might  have  arisen  which  would 
cause  him  to  do  violence. 

A  defendant  whose  previous  con- 
duct shows  that  he  has  no  regard 
for  human  life  may  not  take  the  wit- 
ness stand  in  his  own  behalf,  and  by 
his  testimony  try  to  impress  upon 
the  jury  that  his  intention  was  only 
to  commit  a  crime  which  should  not 
have  resulted  In  the  taking  of  a 
human  life,  and  that  the  killing 
which  resulted  was  due  to  circum- 
stances which  he  could  not  have 
foreseen,  and  then  object  to  ques- 
tions asked  on  cross-examination 
which  would  show  tfcat,  instead  of 
being  a  person  who  was  seeking  to 
avoid  the  taking  of  human  life,  he 
was  one  who  cared  not  whether,  in 
the  accomplishment  of  his  purpose, 
he  did  or  did  not  kill  a  human  being. 

The  credibility  of  such  a  witness 
and  his  testimony  may  certainly  be 
attacked  by  showing  that  he  had 
held  up  others  at  the  point  of  a  pis- 
tol. 

Immediately  preceding  the  ques- 
tion objected  to  (all  of  defendant's 
testimony  is  in  the  transcript,  at- 
tached to  a  bill  of  exceptions),  de- 
fendant was  asked :  "How  long  have 
you  been  in  New  Orleans?"  He  an- 
swered :  "  'Bout  two  weeks."  He 
was  then  asked:  "What  have  you 
been  doing  while  here?"  And  he 
answered :  "Well,  I  was  going 
around  different  places."  Then  he 
was  asked  the  question  objected  to: 
"While  you  were  here,  had  you  not 
held  up  another  man  and  woman  in 
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another  place  of  business  at  the 
point  of  a  pistol  and  robbed  them?" 

The  question  had  no  direct  con- 
nection with  the  caae  on  trial,  but 
the  circumstances  leading  up  to  the 
murder  charged  in  the  case,  where 
the  deceased  was  killed  because  he 
resisted  the  demand  of  the  defend- 
ant upon  the  owner  of  the  property 
to  hold  up  his  hands  and  deliver  it, 
show  that  the  district  attorney  was 
not  attempting  to  prove  another 
crime  than  the  one  for  which  the 
accused  was  being  tried ;  but,  by  the 
question,  he  was  endeavoring  to  dis- 
credit the  credibility  of  the  testi- 
mony of  the  defendant,  who  by  his 
evidence  was  trying  to  impress  the 
jury  with  the  idea  that  at  the  time 
he  entered  the  drug  store  where  the 
murder  was  committed  his  sole  ob- 
ject was  to  commit  robbery.  Under 
such  circumstances,  it  was  proper  to 
ask  the  witness  if  before  the  killing 
he  had  held  up  other  people  in  a  dif- 
ferent place  at  the  point  ot  a  pistol 
and  robbed  them.  State  v.  Williams, 
111  La.  179,  36  So.  505. 

The  witness  had  testified:  "1 
went  in  there — I  did  go  in  on  the 
side,  you  understand — ^there  was  a 
curtain  on  each  side  of  the  prescrip- 
tion counter  that  hid  them  from 
view  in  front  of  the  drug  store,  and 
when  I  pulled  that  curtain  back  the 
druggist  and  his  little  boy  were  com- 
ing down  the  little  step  from  the 
adjoining  room  in  the  hack,  and  the 
door  was  in  the  middle  by  the  pre- 
scription counter,  and  the  curtain 
hid  the  back  on  each  side,  and  ^e 
door  was  right  in  the  middle;  you 
see,  the  prescription  counter  is  clear 
across  the  store,  and  on  each  side' 
they  have  these  curtains,  and 
when  I  drew  the  curtain  aside  and 
the  druggist  and  little  boy  were 
coming  down  the  steps,  and  I  told 
him  to  throw  up  his  hands  in  that 
position,  and  he' threw  up  his  hands 
and  run  and  grabbed  the  little  boy 
and  ran  behind  the  desk.  I  put  my 
gun  in  that  position,  and  a  voice 
said,  in  the  other  room,  Tve  got 
him,'  and  before  I  knew  what  it 
was,  I  saw  a  pistol  come  up,  and  I 
fired  three  tiines,  not  knowing  it 
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was  an  officer  at  the  time.  If  I  knew 
it  was  an  officer  I  would  not  have 
gone  in  there.  After  I  fired  I  ran 
away.  Q.  You  say  that  after  you  got 
in  there  you  told  the  druggist  to  hold 
up  his  hands,  and  the  druggrist  went 
behind  the  desk?  A.  Yes,  sir;  he 
grabbed  his  little  boy  and  went  be- 
hind the  desk.  I  followed  the  drug- 
gist around  in  the  store,  around  the 
counter,  and  some  one  hollered,  'I've 
got  him,'  when  I  passed  the  door, 
and  I  saw  the  gun  come  up,  and  I 
fired  right  quick  like  that.  I  knew 
4hat  I  would  be  killed  at  the  time; 
it  was  impossible  for  me  to  get 
away." 

This  testimony  was  given  on  de- 
fendant's examination  in  chief. 

On  cross-examination,  defendant 
answered : 

I  went  there  to  rob  him  (the 
druggist).     .     .    . 

Q.  You  went  in  that  place  to  rob 
and  went  in  that  place  to  kill  if 
necessary? 

A.  No,  sir. 

Q.  Why,  if  you  did  not  intend  to 
kill,  if  necessary,  did  you  carry  your 
pistol  loaded  in  your  hands ;  to  keep 
from  getting  killed  yourself? 

A.  For  protection.    .    .    . 

Q.  I  am  trying  to  find  out  if  you 
only  intended  to  rob  the  place  why 
you  carried  the  pistol  in  your  hands? 

A.  I  did  not  want  to  hurt  anyone. 

Q.  You  pointed  the  pistol  at  the 
drug  store  man? 

A.  Yes,  sir. 

Q.  At  his  head? 

A.  Yes,  sir, 

Q.  Suppose  that  he  had  attempted 
to  draw  a  pistol? 

A,  I  do  not  know  if  I  would  have 
shot  him  unless  he  had  a  pistol  out 
and  drew  a  level  at  me.    .    .    . 

Q.  If  he  came  out  with  a  pistol 
to  protect  his  property  and  himself 
you  would  have  killed  him? 

A.  If  he  tried  to  kill  me ;  yes,  sir. 

Q.  Your  idea  was  to  go  in  that 
place  and  rob  it,  and,  if  that  man 
resisted  you  so  that  you  might  be 
in  danger,  you  would  take  that 
man's  life? 

A.  Well,  if  he  was  about  to  kill 
me;  otherwise  I  would  not.    .    .    . 


Q.  If  he  had  a  pistol  you  would 

have  killed  him? 

A.  If  he  tried  to  kill  me ;  yes,  sir. 

Q.  How  long  have  you  been  in 
New  Orleans  ? 

A.  About  two  weeks. 

Q.  What  have  you  been  doing 
while  here? 

A.  Well  I  was  going  around  dif- 
ferent places, 

Q.  While  you  were  here  had  you 
not  held  up  another  man  and  woman 
in  another  place  of  business  at  the 
point  of  a  pistol  and  robbed  them? 

This  was  the  question  objected  to, 
and  a  bill  was  reserved  to  the  rul- 
ing of  the  court  in  permitting  the 
defendant  to  answer : 

A.  Yes,  sir. 

Q.  How  long  was  that  before  the 
killing,  about,  I  don't  want  the  exact 
date? 

A.  About  three  days,  I  guess. 

Q.  Who  was  with  you  at  the  time? 

A.  Fazende  was  with  me. 

Q,  Who  was  with  you  when  this 
policeman  was  killed? 

A.  Fazende    (the   codefendant). 

•        •        • 

Q.  When  you  held  up  the  soldier 
and  the  woman  who  was  with  you? 

A.  Fazende. 

The  defendant  further  answered, 
on  cross-examination,  without  ob- 
jection, that  he  had  deserted  from 
the  United  States  Army,  in  which 
he  had  enlisted  under  an  assumed 
name,  .for  fear  that  he  would  be 
found  out  as  an  ex-convict  from 
Baton  Rouge,  where  he  had  served 
a  term  in  the  penitentiary  of  ten 
years  for  homicide.  He  also  an- 
swered that  he  had  been  in  the 
United  States  penitentiary  at  Leav- 
enworth, Kansas,  for  robbing  in- 
terstate shipping. 

Further  testiftring,  without  ob- 
jection, defendant  answered  the 
question : 

How  close  were  you  to  the  pro- 
prietor of  the  store  where  the  mur- 
der was  committed,  when  you  put 
the  pistol  to  him  (the  proprietor)  ? 

A,  I  just  came  through  the  cur- 
tain,   .    .    .  ' 
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Q.  Where  was  Fazende? 

A.  Out  in  front. 

Q.  Doing  what? 

A.  I  gaesa  he  went  to  the  regis- 
ter; I  did  not  see  what  he  was  do- 
ing.   .    .    . 

Q.  If  they  had  tried  to  hurt  you 
so  that  you  thought  that  you  were 
in  danger,  you  did  not  intend  to  be 
hurt? 

A.  I  did  not  intend  to  be  killed; 
no,  sir. 

Q.  Yon  would  kill  rather  than  be 
killed? 

A.  Yes,  sir. 

Q.  You  wanted  to  see  that  no  one 
interfered  with  you  or  hurt  you? 

A.  I  did  not  want  to  be  hurt;  no 
sir. 

Q.  And  the  otiier  man  was  to  do 
the  robbing? 

A.  Yes,  air. 

Q.  One  to  do  the  robbing  and  you 
to  keep  anyone  from  interfering? 

A.  Yes,  sir. 

The  question  objected  to  was  en- 
tirely relevant,  and  the  objection 
was  properly  overruled.  The  answer 
clearly    discredited 

Sraaes"'  "*''*'    defendant's      testi- 
***   *  mony  to  the  effect 

that  he  only  intended  to  rob,  and  not 
to  kill  if  he  was  resisted. 

Tiie  next  bill  of  exceptions  was 
taken  by  the  defendant  Werner,  to 
a  question  propounded  by  the  dis- 
trict attorney  to  Fazende,  the  co- 
defendant.  The  two  defendants 
were  being  tried  jointly.  Fazende 
had  taken  the  stand  as  a  witness  on 
his  own  behalf.  Fazende  did  not 
object  to  the  question,  and  he  has 
not  appealed.  Fazende  was  asked: 
"Did  you  not  make  a  statement  to 
the  police  that  he  (meaning  Wer- 
ner) said  something  to  Connor  (the 
deceased)?"  The  answer  was :  "No, 
sir."  Fazende  was  testifying  as  to 
what  took  place  at  the  time  of  the 
killing.  It  was  therefore  relevant, 
in  order  to  attack  his  credibility  as 
a  witness,  to  ask  him  if  he  had  not 
made  a  different  statement  of  the 
transaction  shortly  after  its  occur- 
rence. The  defendant,  Werner,  not 
having  asked  for  a  severance,  was 
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not  in  a  position,  on  the  trial  of  the 
case,  to  object  to  evidence  which  was 
relevant  to  impeach  the  testimony 
of  his  codefendant,  on  the  ground 
that  the  question  would  bring  out 
facts  detrimental  to  him.  The  ques- 
tion asked  was  to  impeach  Fazende, 
and  to  show  that  he  had  previously 
made  a  different  statement.  It  was 
not  only  to  attack  his  credibility  as 
a  witness,  but  for  the  purpose  of 
laying  the  foundation  to  impeach 
bis  testimony. 

When  Werner,  the  defendant,  ob- 
jected to  the  testimony  of  Fazende, 
his  codefendant,  the  court  instructed 
the  jury  that  the  statement  of  the 
witness  did  not  apply  to  Werner, 
and  not  to  pay  any  attention  to  what 
was  said  as  to  Wer- 

nar         ThA    inatriic.    — alateatent  aa 
rr  i     ,,   ^"^'^^"'^7    to  codefendant. 

tion    of   the    court 
fully  protected  Werner  from  the  ef- 
fects of  the  evidence  as  to  his  guilt 
or  innocence. 

The  third  bill  relates  to  the  mat- 
ter embraced  in  the  second  bill.  It 
was  reserved  to  the  testimony  of  the 
stenographer,  connected  with  the 
office  of  the  superintendent  of  police, 
who  testified  in  rebuttal  as  to  what 
Fazende  said  in  his  statement  to  the 
superintendent  of  police  in  describ- 
ing the  killing,  after  Fazende's  ar- 
rest. It  was  offered  for  the  purpose' 
of  impeaching  the  witness  Fazende. 
And  it  could  have  no  other  effect, 
under  the  instructions  of  the  judge 
to  the  jury  that  they  were  not  to 
consider  the  testimony  of  the  wit- 
ness in  connection  with  the  defend- 
ant Werner. 

Bill  numbered  4  was  taken  to  a 
special  chai'ge  requested  by  the 
state,  as  follows,  which  was  given 
by  the  judge  to  the  jury :  "One  in 
the  actual  perpetration  of  a  felony 
by  violence  cannot  plead  self-de- 
fense when  one  is  killed  while  at- 
tempting to  prevent  such  felony." 

The  special  charge  was  unobjec- 
tionable. 

The  defendant's  evidence  showed 
that,  at  the  time  of  the  killing,  he 
was  in  the  actual  perpetration  of  a 
felony    by  violence;  that  he  was 
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armed  with  a  dangerous  weapon, 
and  had  already  assaulted  the  pro- 
prietor of  the  place  with  this  wea- 
pon. 

"When  ihe  slayer's  own  original 
act  was  in  violation  of  law,  the  law 
takes  that  fact  into  consideration  in 
limiting  his  right  of  defense  and 
resistance  while  engaged  in  its  per- 
petration. And  if  he  was  engaged 
in  the  commission  of  a  felony,  and 
to  prevent  its  commission  a  person 
seeing  it,  or  about  to  be  injured  by 
it,  made  a  violent  assault  upon  him, 
calculated  to  produce  great  bodily 
harm,  and  in  resisting  such  attack 
he  killed  his  assailant,  the  law  im- 
putes the  original  wrong  to  the  hom- 
icide, and  makes  it  murder."  Whar- 
ton, Homicide,  3d  ed.  p.  548. 

"A  homicide,  committed  in  the 
perpetration  of  a  felony,  is  murder, 
whether  there  was  any  precedent 
Homicide-  intention  of  doing  a 

perpetration  of  malicious  act  or  not, 
feionr— r-er.    ^^^  engaging  in  the 

perpetration  of  the  felony  supplying 
the  place  of  malice.  And  this  rule 
applies  with  especial  force  if  death 
was  the  provable  consequence  of  the 
felonious  act.  And  in  order  to  show 
that  a  killing  was  such  as  to  consti- 
tute murder,  it  is  competent  to  show 
that  it  was  done  in  the  commission 
of,  or  attempt  to  commit,  a  felony, 
whether  such  felony  was  committed 
or  attempted  as  the  result  of  a  con- 
spiracy or  not.  An  unlawful  act 
which  would  render  a  killing  pursu- 
ant thereto  murder,  however, 
though  done  without  malice,  should 
be  such  as  to  tend  to  the  injury  of 
another,  either  immediately  or  by 
necessary  consequences.  It  must  be 
equivalent  in  legal  character  to  a 
criminal  purpose  aimed  at  life,  and 
either  a  felony,  or  an  act  involving 
the  wickedness  of  a  felony."  Whar- 
ton, Homicide,  3d  ed.  p.  113. 

Bill  numbered  5  was  reserved  to 
the  refusal  of  the  judge  to  give  to 
the  jury  the  following  special  charge 
asked  for  by  defendant^  "That  if 
the  jury  find  from  the  evidence  that, 
although  the  defendant  was  in  the 
act  of  committing  a  felony  at  the 


time  of  the  killing  of  the  officer,  but 
that  the  conduct  of  the  officer  at  the 
time  was  such  as  to  induce  the  de- 
fendant Werner  to  believe  that  he 
was  about  to  be  killed  or  to  receive 
great  bodily  injury  at  the  hands  of 
the  officer,  and  that  he  did  not  know 
that  the  person  making  the  assault 
was  an  officer  seeking  to  arrest  him, 
then,  under  such  circumstances,  the 
killing  would  be  manalaui^ter." 

The  per  curiam  of  the  court,  at- 
tached to  the  bill,  is :  "The  defend- 
ant was  in  the  perpetration  of  a 
violent  felony,  and  could  not  plead 
self-defense,  or  tender  any  such  rea- 
son for  lowering  the  grade  of  the 
offense." 

The  ruling  is  in  line  with  the  law 
quoted  from  Wharton  in  considering 
the  bill  numbered  4. 

On  the  brief  of  defendant,  it  is 
argued  that  defendant  was  entitled 
to  have  the  jury  charged,  under 
Rev.  Stat.  786,  that  it  might  bring 
in  a  verdict  of  manslaughter  on  a 
trial  for  murder. 

Defendant  in  the  requested  charge 
does  not  ask  the  court  to  charge  the 
jury  that  it  might  bring  in  a  ver- 
dict of  manslaughter;  and,  it  does 
not  appear  that  the  court  refused  to 
do  so.  The  charge  is  not  in  the 
transcript;  and,  as  it  was  the  duty 
of  the  judge  to  charge  the  jury  that 
it  might  find  the  prisoner  guilty  of 
manslaughter,  it  must  be  presumed 
that  he  did  so  charge. 

As  the  charge  is  not* before  the 
court,  it  cannot  be  held  to  be  in- 
sufficient. 

The  sentence  pronounced  against 
Werner,  "that  he  be  taken  to  the 
state  penitentiary  at  Baton  Rouge, 
Louisiana,  there  to  be  hanged  by  the 
neck  until  he  be  dead,"  is  not  in  con- 
formity with  Act  138  of  1919,  p.  227, 
and  it  will  be  amended. 

It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  and 
sentence  appealed  from  be  amend- 
ed so  as  to  order  the  execution  of 
Werner  in  the  city  of  New  Orleans, 
parish  of  Orleans;  and,  as  thus 
amended,  it  is  affirmed. 
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(yUMH,  J.,  dissents  from  the  rul- 
ing that  evidence  of  another  crime 
was  admissible,  and  therefore  dis- 
sents from  the  decree. 
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denied 


The  right  to  cross-examine  accused 
as  to  previous  prosecution  for  or  con- 
viction of  crime,  for  purpose  of  af- 
fecting his  credibility,  is  the  subject 
of  the  annotation  following  Mobrison 
V.  State,  post,  1608. 


EARLY  MORRISON,  Appt., 

V. 

STATE  OF  TEXAS. 

JPexma  <7Mtrf  of  CrimimU  AppeaUi  —  Matxlk  8,  101^ 
(—  Tex.  Crim.  Rep.  — ,  209  S.  W.  742.) 

WitaesB  —  credibility  —  proof  of  other  criaw. 

1.  To  affect  the  credibility  of  one  accused  of  nonsupport  as  a  witness, 
he  may  be  asked  on  cross-examination  as  to  prosecution  for  adultery, 
which  is  a  misdemeanor  involving  moral  turpitude. 

[See  note  on  this  question  beginning  on  page  1608.] 


Criminal  law  —  argumcKt  to  jury. 

2.  In  a  prosecution  for  nonsupport 
of  children,  where  there  is  evidence 
tending  to  show  that  accused  was  liv- 
ing in  adultery,  and  that  his  children 
lacked  shoes,  remarks  of  the  prosecut- 


ing attorney  that  aceuied  was  living 
in  adultery  with  another  woman  while 
his  children  were  at  home,  barefooted 
and  cold,  do  not  transcend  the  limits 
of  legitimate  argument. 
[See  2  R.  C.  L.  427.] 


Appeal  by  defendant  from  a  judgment  of  the  Tarrant  County  Court 
(Small,  J.)  convicting  him  of  unlawfully  neglecting  to  provide  for  the 
support  and  maintenance  of  his  wife  and  children.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Mays  A  Mays  for  appellant. 
Mr.  E.  A.  Berry,  Assistant  Attorney 
General,  for  the  State. 

Morrow,  J.,  delivered  the  opinion 
of  the  court: 

The  conviction  is  for  unlawfully, 
wilfully,  and  without  just  cause  de- 
serting, refusing,  and  neglecting  to 
provide  for  the  support  and  main- 
tenance of  the  wife  and  children  of 
appellant. 

He  had  a  wife  and  four  children, 
one  sixteen,  one  eleven,  one  nine, 
and  one  six  years  of  age.  The  evi- 
dence showed  failure  to  support 
them.  On  cross-examination  of  the 
wife,  the  appellant  i»-oved  by  her 
that  she  had  told  him  that  she  did 
not  love  him,  and  did  not  want  to 
live  with  him,  and  was  willing  for 


him  to  have  a  divorce.  She  testified 
on  redirect  examination  that  he  had 
sued  for  divorce  because  she  had 
charged  him  with  being  untrue; 
that  the  reason  "I  thought  that  was 
because  he  boarded  with  this  woman 
and  stayed  there  with  her.  He  was 
not  living  with  me  at  the  time." 
There  was  evidence  that  the  appel- 
lant's wife  and  children  received  aid 
of  charitable  institutions  and  that 
their  circumstances  were  such  as  to 
require  it.  Members  of  the  associa- 
tions testified  that  they  had  visited 
the  f anoily ;  that  they  had  found  the 
children  on  a  co4d  day  wearing  slip- 
pers with  holes  in  them;  that  they 
bore  the  appearance  of  being  in  des- 
titute circumstances,  and  claimed 
to  be.  The  wife  took  in  washing, 
and  the  members  of  the  family  were 
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described  as  being  hungry  on  sever- 
al occasions. 

Appellant  testified  on  direct  ex- 
amination that  he  had  filed  suit  for 
divorce ;  that  his  wife  fussed,  cursed 
him,  and  tpid  him  she  did  not  love 
him.  On  cross-examination  he  said 
that  she  had  accused  him  of  im- 
proper relations  with  a  certain  wom- 
an; that  he  had  been  arrested  for 
adultery  with  the  woman  men- 
tioned; that  his  wife  caused  the 
complaint  to  be  made  against  him. 
The  cross-examination  concerning 
the  charge  of  adultery  was  objected 
to  as  within  the  rule  inhibiting  the 
proof  of  other  independent  offenses 
not  involving  moral  turpitude.  We 
are  of  opinion  that 
the  record  does  not 
sustain  this  conten- 
tion. Adultery  be- 
ing a  misdemeanor  involving  moral 
turpitude,  proof  of  prosecution 
therefor  was  admissible  on  cross- 
examination  to  affect  the  credibility 
of  the  appellant  as  a  witness.    Sex- 


wit  nea«— 

creaiblUty— 
proof  •!   other 
crime. 


ton  V.  state,  48  Tex.  Grim.  Rep.  498, 
88  S.  W.  348. 

Nor  do  we  think  that  the  remarks 
of  the  prosecuting  attorney,  refer- 
ring to  the  appellant  as  living  in 
adultery  with  another  woman  while 
his  children  were  ori«i..i  i.w- 
at  home,  barefooted  arnnment  to 
and  cold,  transcend  *'"^' 
the  limitations  upon  a  legitimate  ar- 
gument. The  appellant  did  not  deny 
in  his  testimony  that  he  was  living 
in  adultery,  as  charged  by  his 
wife,  and  there  were  circumstances 
proved  which  would  at  least  be  the 
proper  basis  for  an  argument  draw- 
ing that  inference.  There  was  also 
testimony  touching  his  failure  to 
provide  for  his  children,  such,  we 
think,  as  would  not  characterize  the 
argument  referring  to  them  as  bare- 
footed and  cold  as  one  so  obviously 
harmful  as  to  require  a  reversal,  in 
the  absence  of  a  request  for  its  with- 
drawal by  special  charge. 

The  judgment  is  affirmed. 


ANNOTATION. 

Rig^t  to  crosa-ezamine  acciised  as  to  previou*  prosecution  for,  or  conviction 
of,  crime,  for  purpose  <^  afFecting  his  credibility. 


I.  Introductory,    1608. 
n.  Application    to     accused    of     rules, 
governing  cross-examination  gener- 
ally, 1609. 
III.  Examination   as   to   prosecution   for 
crime: 

a.  Arrest: 

1.  General  rule,   1611. 

2.  Minority  rule,  1614. 
8.  Rule  in  Texas,  1614. 

b.  Imprisonment,  1616. 
c  Indictment: 

1.  General  rule: 

(a)  Rule  stated,  1616. 

(b)  Application    of    rule, 

1617. 

2.  Minority  rule,  1619. 
8.  Rule  in  Texas: 

(a)  In  general,  1620. 

(b)  Proof  of  remote  in- 

dictment, 1628. 

/.  Introductory. 
This  note  discusses  the  right  of  the 
state,  on  the  trial  of  a  criminal  case, 
to  question  the  accused  on  cross-ex- 


III.  c,  8— .continued. 

(c)  Limiting  efffect  of  te*- 
timony,  1624. 
d.  Trial,  1624. 
rV.  Examination    as    to    conviction    of 
crime : 

a.  General  rule: 

1.  Under  statute,  1^6. 

2.  In  absence  of  statute,  1635. 

b.  Minority  rule,  1688. 
C  Rule  in  Texas: 

1.  Moral  turpitude,  1689. 

2.  Proof  of  remote  conviction, 

1641. 
S.  Limiting  effect  of  testimony, 

1643. 

d.  Conviction  of  misdemeanor,  1643. 

e.  Imprisonment,    1646. 

f.  Effect  of  appeal  from  conviction 

or  grant  of  new  trial,  1647. 

amination  as  to  his  previous  prosecu- 
tion for,  or  conviction  of,  crime,  for 
the  purpose  of  affecting  his  credibil- 
ity.   The  term  "prosecution"  is  used 
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in  its  most  comprehensive  sense,  as  in- 
cluding all  proceedings,  from  the  ini- 
tial arrest  or  accusation,  to  conviction. 

H.  AfplUicMon  to  itcciMtd  of  rtUeo  goV' 
emtng  eroot'OocaminaUon  flWNeraKy. 

It  seems  to  be  the  general  rule  that 
when  the  defendant  in  a  criminal  case 
testifies  in  his  own  behalf,  he  thereby 
assumes  the  position  of  an  ordinary 
witness,  and  may  be  discredited  on 
cross-examination  by  inquiries  as  to 
his  previous  prosecution  for,  or  con- 
viction of,  crime,  in  the  same  manner 
and  under  the  same  rules  as  any  other 
witness. 

Ariiansas. — ^Younger  v.  State  (1911) 
100  Ark.  321,  140  S.  W.  189;  Turner  v. 
State  (1911)  100  Ark.  199,  189  S.  W. 
1124;  Benson  v.  State  (1912)  103  Ark. 
87, 146  S.  W.  883 ;  Hunt  v.  State  (1914) 
114  Ark.  239,  L.R.A.1916B,  131,  169  S. 
W.  778,  Ann.  Cas.  1916D,  533;  Keliey 
V.  State  (1918)  188  Ark.  261,  202  S.  W. 
49. 

Callfonua.  —  People  v.  Oubridge 
(1918)  —  Cal.  App.  — ,  175  Pac.  276. 

Indiana.— -Parker  v.  State  (1893) 
136  Ind.  284,  36  N.  E.  1106. 

Indian  Territory. — ^Williams  v.  Unit- 
ed States  (1902)  4  Ind.  Terr.  269,  69  S. 
W.  871. 

Iowa.— State  v.  Dillman  (1918)  — 
Iowa,  — ,  168  N.  W.  204. 

Kansas.— State  v.  Pfefferle  (1886) 
36  Kan.  90,  12  Pac.  406 ;  State  v.  Pro- 
baseo  (1891)  46  Kan.  310,  26  Pac.  749. 

Louisiana. — State  v.  Murphy  (1893) 
46  La.  Ann.  958,  13  So.  229;  State  v. 
Clark  (1906)  117  La.  920,  45  So.  425; 
Stete  V.  Waldron  (1911)  128  La.  559, 
34  L.R.A.(N.S.)  809,  54  So.  1009;  State 
V.  Suire  (1917)  142  La.  102, 76  So.  254; 
State  v.  Weener  (reported  herewith) 
ante,  1601. 

Minnesota.— State  v.  Kight  (1908) 
106  Minn.  371,  119  N.  W.  56. 

Missouri,— State  v.  Shanks  (1910) 
150  Mo.  App.  370,  130  S.  W.  451. 

New  York. — ^Brandon  v.  People 
(1870)  42  N.  Y.  265;  People  v.  Mor- 
rison (1909)  195  N.  Y.  116, 133  Am.  St. 
Rep.  780,  88  N.  E.  21,  16  Ann.  Cas. 
871. 

North  Carolina. — State  v.  Lawhorn 
(1883)  88  N.  C.  634;  State  v.  Thomas 
(1887)  98  N.  C.  599,  2  Am,  St.  Rep. 
851,  4  S.  E.  518. 


North  Dakota.— Territory  v,  O'Hare 

(1890)  1  N.  D.  30,  44  N.  W.  1003. 

Ohio.- Hanoflf  v.  State  (1881)  87 
Ohio  St.  178,  41  Am.  Rep,  496. 

South  Carolina. — State  v,  Mitchell 
(1899)  56  S,  C.  532,  36  S.  E,  210;  State 
V,  Williamson  (1902)  66  S.  C.  242,  43 
S.  E.  671. 

Texas.-^ackson  v.  State  (1894)  83 
Tex,  Crim.  Rep.  281,  47  Am.  St.  Rep, 
30,  26  S.  W.  194,  622;  Turner  v.  State 
(1913)  71  Tex.  Crim.  Rep,  477,  160  S. 
W.  357. 

Utah. — People  v.  Larsen  (1894)  10 
Utah,  148,  37  Pac,  268, 

West  Virginia.  — State  ▼.  White 
(1918)  81  W,  Va.  516,  94  S.  E.  972. 

Canada.— Rex  v.  lyAoust  (1902)  8 
Ont  L.  Rep,  663,  5  Can.  Crim.  Cas.  407. 

The  general  proposition  that  a  de- 
fendant in  a  criminal  prosecution, 
when  he  becomes  a  witness,  occupies 
the  same  position  as  any  other  wit- 
ness, was  stated  in  Williams  v.  United 
States  (Ind.  Terr.)  supra,  as  follows : 
"In  the  light  of  authority  and  reason, 
a  defendant  who,  at  his  own  option, 
becomes  a  witness,  occupies  the  same 
position  as  any  other  witness,  is  liable 
to  cross-examination  on  any  matters 
pertinent  to  the  issue,  may  be  contra- 
dicted and  impeached  as  any  other  wit- 
ness, and  is  subject  to  the  same  tests 
as  other  witnesses," 

In  Younger  v.  State  (1911)  100  Ark. 
321,  140  S.  W.  139,  the  accused  was 
questioned  on  cross-examination  as  to 
his  previous  conviction  of  crime,  for 
the  purpose  of  attacking  his  credibil- 
ity. The  court  disposed  of  objections 
to  this  evidence  by  stating  the  rule 
that  a  defendant  who  takes  the  wit- 
ness stand  in  his  own  behalf  becomes 
subject  to  all  the  rules  of  examination 
and  impeachment  that  apply  to  any 
other  witness. 

In  People  v.  Newman  (1913)  261  111. 
12, 103  N.  E.  689,  an  attempt  was  made 
to  discredit  the  testimony  of  a  de- 
fendant on  cross-examination  by  show- 
ing that  he  had  been  charged  with 
crime.  The  court  held  that  this  exami- 
nation could  not  be  sustained,  saying: 
"When  the  [defendant]  became  a  wit- 
ness, his  credibility  was  subject  to 
the  same  tests,  and  his  examination 
and  cross-examination  were  subject  to 
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the  same  rules,  as  in  the  case  of  other 

In  Parker  v.  State  (1893)  136  Ind. 
284,  36  N.  E.  1106,  questions  on  the 
cross-examination  of  the  accused  as  to 
previous  prosecutions  against  him,  for 
the  purpose  of  discrediting  him  as  a 
witness,  were  held  proper,  the  court 
saying  that  "the  testimony  of  an  ac- 
cused who  testifies  in  his  own  behalf 
should  be  subject  to  tiie  tests  applied 
to  the  testimony  of  any  other  witness." 

In  State  v.  Dillman  (1918)  —  Iowa, 
— ,  168  N.  W.  204,  the  court  held  that 
it  was  proper  to  cross-examine  the  ac- 
cused as  to  past  offenses  to  affect  his 
credibility,  since  the  accused,  by  ten- 
dering himself  as  a  witness,  became 
subject  to  all  the  tests  of  credibility 
applicable  to  other  witnesses. 

In  State  v.  Pfefferle  (1886)  36  Kan. 
90,  12  Pac.  406,  the  court,  upholding 
a  cross-examination  of  the  defendant 
as  to  his  previous  prosecution  for 
crime,  for  the  purpose  of  impugning 
his  credibility,  said:  "By  taking  the 
witness  stand  [the  defendant]  changed 
his  status,  for  the  time  being,  from 
defendant  to  witness,  and  was  entitled 
to  the  same  privileges  and  subject  to 
the  same  treatment,  and  to  be  contra- 
dicted, discredited,  and  impeached,  the 
same  as  any  other  witness." 

In  Louisiana  the  court  has  said :  "It 
is  too  well  settled  to  require  citation 
of  authority  that,  although  the  charac- 
ter of  the  defendant  in  a  criminal 
prosecution  is  not  subject  to  attack 
by  the  state  unless  the  defendant  puts 
his  character  at  issue,  nevertheless, 
if  he  becomes  a  witness  in  his  own  be- 
half, he  thereby  subjects  his  testimony 
to  impeachment  and  puts  his  credibil- 
ity at  issue,  like  that  of  any  other 
witness."  State  v.  Suire  (1917)  142 
La.  102,  76  So.  254. 

In  Minnesota  it  has  been  said  that 
the  general  rule  applicable  to  all  wit- 
nesses is  applied  to  the  accused  on 
cross-examination,  and  that  under  that 
rule  the  extent  to  which  the  cross-ex- 
amination may  go,  for  the  purpose  of 
testing  his  credibility,  rests  in  the  dis- 
cretion of  the  trial  court.  State  v. 
Kight  (1908)  106  Minn.  371,  119  N. 
W.  56. 

And  in  New  York,  it  has  been  said: 


"A  party  called  in  his  own  behalf  is 
simply  a  witness,  the  same  as  any 
other  witness.  He  is  not  sworn  and 
does  not  testify  as  a  party,  but  as  a 
witness,  and  the  general  rules  of  evi- 
dence, both  as  to  admissibility  and 
methods  of  examiaatioo  and  cross-ex- 
amination, apply  to  him  in  precisely 
the  same  way  as  to  a  witness  who  is 
not  a  party."  People  v.  Morrison 
(1909)  195  N.  Y.  116, 183  Am.  St.  Rep. 
780,  88  N.  E.  21,  16  Ann.  Gas.  871. 

The  general  rule  in  Missouri  is  that 
a  defendant,  by  offering  himself  as  a 
witness,  becomes  subject  to  the  same 
rules  of  impeachment  as  any  other  wit- 
ness. State  V.  Shanks  (1910)  150  Mo. 
App.  870,  180  S.  W.  451. 

And  where  a  defendant  was  cross- 
examined  as  to  previous  indictments, 
and  objected  to  such  examination  on 
t^e  question  of  credibility,  the  court, 
applying  the  general  proposition,  held 
the  inquiries  were  proper, .  since 
when  the  defendant  assumed  the  char- 
acter of  a  witness,  he  became  subject 
to  every  rule  adopted  by  t^e  courts  for 
the  purpose  of  testing  the  credibility 
of  witnesses.  State  v.  Lawhorn  (1883) 
88  N.  C.  684. 

In  State  v.  Thomas  (1887)  98  N.  C. 
699,  2  Am.  St  Rep.  361,  4  S.  E.  518, 
the  accused,  on  his  cross-examination, 
was  asked  if  he  had  been  previously 
charged  with  crime  in  Alabama.  He 
answered  "Yes,"  and  then,  on  farther 
questioning,  stated  the  particular  of- 
fense. This  was  held  to  be  proper  evi- 
dence as  affecting  hie  credibility,  the 
court  stating  that,  by  becoming  a  wit- 
ness in  his  own  behalf,  the  accused 
had  exposed  himself  to  the  same  dis- 
crediting testimony  that  any  other  wit- 
ness would  have  been  subject  to. 

And  in  North  Dakota,  when  an  ac- 
cused takes  the  stand  to  testify  in  his 
own  behalf,  he  assumes  the  character 
of  a  witness,  and  is  entitled  to  the 
same  privileges  and  subject  to  the 
same  treatment,  and  to  be  contradict- 
ed, discredited,  or  impeached,  the  same 
as  any  other  witness.  Territory  v. 
O'Hare  (1890)  1  N.  D.  30,  44  N.  W. 
1003. 

In  Hanoff  v.  State  (1881)  37  Ohio 
St.  178,  41  Am.  Rep.  496,  the  accused 
was  required,  over  his  objection,  to 
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answer  questions  on  cross-examina- 
tion as  to  previous  arrests  and  indict- 
ments, for  the  purpose  of  impugning 
his  credibility.  The  court  held  that 
the  testimony  was  properly  admitted, 
saying :  "The  fact  that  [the  witness] 
was  also  a  party  accused  of  a  crime 
clothed  him  with  no  greater  rights  or 
privileges  as  a  witness,  nor  subjected 
him  to  any  different  rule  of  cross-ex- 
amination, than  others.  The  same  lat- 
itude and  the  same  limitations  apply  to 
his  cross-examination  as  if  he  had  not 
been  a  party." 

And  where,  in  a  prosecution  for  as- 
sault, the  defendant  was  cross-ex- 
amined as  to  a  previous  indictment  for 
perjury,  and  he  objected  to  the  admis- 
sion of  such  testimony  on  the  question 
of  credibility,  the  court  held  it  com- 
petent, saying:  "While  it  may  be  true 
that  a  defendant,  by  taking  the  stand 
aa  a  witness,  does  not  thereby  permit 
his  general  moral  character  to  be  im- 
peached, he  does  thereby  put  in  issue 
his  character  for  truth  and  veracity, 
and  is  subject  to  the  rules  which  gov- 
ern the  cross-examination  of  ordinary 
witnesses  in  testing  credibility." 
State  v.  Williamson  (1902)  65  S.  C. 
242,  43  S.  E.  671. 

In  Turaer  v.  State  (1918)  71  Tex. 
Crim.  Rep.  477, 160  S.  W.  357,  the  court 
stated  that  "under  our  law,  when  an 
accused  himself  testifies,  he  is  subject 
to  -examination  and  cross-examination, 
as  any  other  witness." 

In  Canada  it  has  been  said  that 
when  an  accused  tenders  himself  as  a 
witness,  "he  puts  himself  forward  as  a 
credible  person,  and  except  in  so  far 
as  he  may  be  shielded  by  sonie  stat- 
utory protection,  he  is  in  the  same  sit- 
uation as  any  other  witness,  as  regards 
liability  to  and  extent  of  cross-exam- 
ination." Rex  V.  D'Aoust  (1902)  3 
Ont.  L.  Rep.  653,  5  Can.  Crim.  Cas.  407. 

///.  Bxamtnatton  as  to  proaeeuUon  for 
orfme. 

a.  Arrett, 

1.  General  rule. 

It  is  generally  held  that  inquiries  of 
an  accused  on  cross-examination  as  to 
prior  arrests  are  not  competent  for  the 
purpose  of  affecting  his  credibility. 


Galtfomia.  —  People    v.    HamUin 
(1885)  68  Gal.  101,  8  Pac.  687. 
Colorado.  —  Tollifson     v.     People 

(1910)  49  Colo.  219,  112  Pac.  794. 
Illimis.— People  v.  Newman  (1913) 

261  III.  12,  103  N.  E.  589. 

Kentucky.— Leslie  v.  Com.  (1897) 
19  Ky.  L.  Rep.  1201, 42  S.  W.  1095. 

Mississippi.  —  Starling  v.  State 
(1906)  89  Miss.  828,  42  So.  798. 

Missouri.— State  v.  Duff  (1913)  253 
Mo.  415,  161  S.  W.  683. 

New  York.— People  v.  Crapo  (1879) 
76  N.  Y.  288,  82  Am.  Rep.  302. 

North  Dakota.  —  State  v.  Nyhus 
(1909)  19  N.  D.  326,  27  L.R.A.(N.S,) 
487,  124  N.  W.  71. 

Oklah«Maa.— Nelson  v.  State  (1910) 
8  Okla.  Crim.  Rep.  468,  106  Pac.  647; 
White  V.  State  (1910)  4  Okla.  Crim. 
Rep.  143,  111  Pac.  1010;  Porter  v.  State 
(1912)  8  Okla.  Crim.  Rep.  64,  — 
A.L.R.  — ,  126  Pac.  699;  Corliss  v. 
State  (1916)  12  Okla.  Crim.  Rep.  526, 
159  Pac.  1015. 

South  Dakota. — Richardson  v.  Gage 

(1911)  28  S.  D.  390,  138  N.  W.  692, 
Ann.  Cas.  1914B,  684;  State  v.  La  Mont 

(1909)  23  S.  D.  174,  120  N.  W.  1104. 
Vermont.  —  State     v.     Sanderson 

(1910)  83  Vt.  351,  75  Atl.  961;  State 
V.  Hodgdon  (1915)  89  Vt.  148,  94  Atl. 
801. 

The  fact  that  a  defendant  may  have 
been  previously  arrested,  or  previously 
charged  by  someone  with  having  com- 
mitted some  other  offense,  has  no  ten- 
dency to  discredit  his  testimony.  Peo- 
ple V.  Hamblin  (1885)  68  Cal.  101,  8 
Pac.  687. 

In  Tollifson  v.  People  (1910)  49 
Colo.  219,  112  Pac.  794,  the  court  said : 
"As  a  general  rule,  for  the  purpose 
of  affecting  the  credibility  of  a  witness, 
it  is  not  proper  to  ask  the  witness  on 
cross-examination  if  he  has  been  ar- 
rested .  .  .  prior  to  conviction  for 
an  offense.  .  .  .  The  same  rule  ap- 
plies to  a  defendant  himself." 

In  People  v.  Newman  (1913)  261  III. 
12,  103  N.  E.  589,  where  it  appeared 
that  one  of  the  defendants,  after  tes- 
tifying in  his  own  behalf,  was  asked 
on  cross-examination,  "Were  you  ever 
arrested  before?"  and  he  answered 
"Yes,"  this  was  held  error,  the  court 
saying:     "A  witness   cannot  be  im- 
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peached  by  showing  that  he  has  been 
arrested,  or  that  he  has  been  charged 
with  crime." 

In  Burdette  ▼.  Com.  (1892)  98  Ky. 
76,  18  S.  W.  1011,  the  accused  was 
asked  on  cross-examination  if  he  had 
been  arrested  previously  for  burglary. 
The  trial  judge  required  the  defendant 
to  answer.  This  was  held  to  be  proper, 
the  court  saying:  "The  object  of  tes- 
timony is  to  elicit  the  whole  truth  as 
to  an  issue  involved,  and  every  rea- 
sonable test  should  be  applied  that  will 
enable  the  jury  to  fix  a  proper  estimate 
upon  the  credit  of  a  witness." 

But  Since  the  Code  of  1895,  ques- 
tions as  to  previous  arrest  are  not  com- 
petent in  Kentucky.  Leslie  v.  Com. 
(1897)  19  Ky.  L.  Rep.  1201,  42  S.  W. 
1095,  wherein  it  was  held  to  be  preju- 
dicial to  the  rights  of  the  accused  in 
a  prosecution  for  murder,  to  ask  him 
on  cross-examination  if  he  had  not 
been  arrested  for  carrying  concealed 
weapons  and  discharging  firearms, 
since  this  question  could  show  only 
his  guilt  of  particular  acts,  which  is 
within  the  inhibition  of  the  Code. 

The  Mississippi  courts  exclude  ques- 
tions as  to.  prior  arrest.  Thus,  in 
Starling  v.  State  (1906)  89  Miss.  328. 
42  So.  798,  it  was  said  that  "the  mere 
fact  that  the  witness  had  been  arrested 
.  .  .  does  not  come  within  the  recog- 
nized method  of  impeachment.  .  .  . 
The  arrest  may  have  been  wrongful." 

And  in  State  v.  Duflf  (1913)  253  Mo. 
415,  161  S.  W.  683,  it  was  held  to  be 
improper  for  the  state  to  cross-ex- 
amine a  defendant  as  to  a  prior  arrest 
on  a  charge  of  burglary. 

In  State  v.  Nyhus  (1909)  19  N.  D. 
326,  27  L.R.A.  (N.S.)  487, 124  N.  W.  71, 
the  accused  was  a  witness  in  his  own 
behalf.  On  cross-examination  the 
state's  attorney  interrogated  him  as  to 
former  arrests,  and,  over  his  objection, 
he  was  required  to  answer.  The  pur- 
pose of  the  inquiries  was  to  impeach 
the  defendant's  credibility.  But  say- 
ing that  an  arrest  or  an  accusation  is 
merely  a  charge  of  which  the  accused 
is  presumed  to  be  innocent,  the  court 
held  that  it  should  not  be  given  any 
weight  as  affecting  his  credibility,  and 
that  the  questions  were  improper. 

But  see  the  earlier  case  of  State  v. 


Rozum  (1899)  8  N.  D.  648,  80  N.  W. 
477,  wherein  the  defendant,  having 
testified  in  his  own  behalf,  was  re- 
quired on  cross-examination,  over  his 
objection,  to  state  whether  he  had 
been  arrested  charged  with  a  similar 
crime,  a  short  time  before.  This  was 
urged  as  error  on  appeal,  bat  the  court 
held  that  the  right  of  the  state  to 
cross-examine  a  defendant  in  a  crim- 
inal case  who  had  taken  the  stand  in 
his  own  behalf,  as  to  collateral  crimes, 
and  for  the  pnrpose  of  affecting  hia 
credibility,  was  well  established. 

In  Brandon  v.  People  (1870)  42  N.  T. 
266,  the  accused  on  cross-examination 
was  asked,  "Have  you  ever  been  ar- 
rested before  for  theft?"  This  was 
objected  to  as  an  attack  on  the  char- 
acter of  the  accused,  which  had  not 
been  put  in  issue,  but  the  objection 
was  overruled.  The  court  held  that 
the  question  was  proper,  since  a  de- 
fendant cannot  claim  the  advantages 
of  the  position  of  a  witness  and  at  the 
same  time  avoid  its  duties  and  respon- 
sibilities. 

But  Brandon  v.  People  (N.  T.)  su- 
pra, was  distinguished  in  People  v. 
Crapo  (1879)  76  N.  Y.  288,  82  Am. 
Rep.  302,  wherein  the  accused  was 
asked,  on  cross-examination,  if  lie  had 
been  previously  arrested  on  a  charge 
of  bigamy,  and  the  question  was  ad- 
mitted as  affecting  his  credibility. 
The  court  held  that  since  this  tes- 
timony did  not  legitimately  tend  to 
impair  the  credibility  of  the  prisoner 
as  a  witness,  its  admission  was  error, 
and  added:  "The  discretion  which 
courts  possess,  to  permit  questions  of 
particular  acts  to  be  put  to  witnesses 
for  the  purpose  of  impairing  credibil- 
ity, should  be  exercised  with  great 
caution,  when  an  accused  person  is  a 
witness  on  his  own  trial.  He  goes  up- 
on the  stand  under  a  cloud ;  he  stands 
charged  with  a  criminal  offense  not 
only,  but  is  under  the  strongest  pos> 
sible  temptation  to  give  evidence 
favorable  to  himself.  His  evidence  is 
therefore  looked  upon  with  suspicion 
and  distrust,  and  if,  in  addition  to  this, 
he  may  be  subjected  to  a  cross-exam- 
ination upon  every  incident  in  his  life, 
and  every  charge  of  vice  or  crime 
which  may  have  been  made  against 
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him,  and  which  have  no  bearing  upon 
the  charge  for  which  he  is  being  tried, 
he  may  be  so  prejudiced  in  the  minds 
of  the  jury  as  frequently  to  induce 
them  to  convict,  upon  evidence  which 
otherwise  would  be  deemed  insufh- 
cient." 

In  Nelson  t.  State  (1910)  8  Okla. 
Crim.  Rep.  468,  106  Pac.  647,  the  de- 
fendant in  a  prosecution  for  homicide 
took  the  stand  as  a  witness  in  his  own 
behalf.  On  his  cross-examination,  for 
the  purpose  of  impeaching  his  cred- 
ibility, he  was  asked  how  many  times 
he  had  been  arrested,  and  for  what- 
offenses,  and  further,  whether  he  had 
served  a  sentence  in  jail.  The  court 
held  that  the  action  of  the  trial  judge 
in  compelling  the  defendant  to  answer 
these  questions  constituted  prejudi- 
cial error. 

In  White  ▼.  State  (1910)  4  Okla. 
Crim.  Rep.  143,  111  Pac.  1010,  the 
accused  was  asked  on  cross-examina- 
tion  how  many  times  he  had  been  ar- 
rested and  how  many  times  placed  in 
jail.  Objections  to  these  questions 
were  overruled  and  the  witness  com- 
pelled to  answer.  The  court  held  that 
this  was  error,  sajring:  "It  may  be 
regarded  as  the  settled  law  in  Okla- 
homa that  a  witness  cannot  be  im- 
peached by  asking  him  whether  he  has 
ever  been  indicted,  arrested,  or  impris- 
oned before  conviction  for  any  offense 

In  Porter  v.  State  (1912)  8  Okla. 
Crim.  Rep.  64,  —  A.L.R.  — ,  126  Pac. 
609,  the  court  re-stated  the  Oklahoma 
doctrine  as  follows:  "It  is  improper 
to  ask  a  witness  if  he  has  ever  been 
indicted,  arrested,  or  imprisoned  be- 
fore conviction  for  any  offense  what- 
soever. ...  No  man  should  be 
visited  with  condemnation  simply  be- 
cause he  is  accused  of  crime.  He  is 
entitled  to  fair  treatment  on  his  trial, 
and  the  presumption  of  innocence  is 
his  legal  right  until  he  has  been  con- 
victed by  the  jury." 

In  Corliss  v.  Stete  (1916)  12  Okla. 
Crim.  Rep.  626,  169  Pac.  1016,  in  a 
prosecution  for  a  violation  of  the  liq- 
uor law,  the  defendant  was  asked  on 
cross-examination  if  he  had  previously 
been  arrested  on  similar  charges.  The 
court  hdld  Uiat  this  inquiiy  could  have 


no  bearing  on  his  credibility  and  was 
improper. 

In  Richardson  v.  Gage  (1911)  28 
S.  D.  390,  138  N.  W.  692,  Ann.  Cas. 
1914B,  534,  the  defendant  on  cross- 
examination  was  asked,  "Were  you  ar- 
rested five  years  ago  for  stealing  a 
steer  from  Edward  Kelly?"  and  over 
objection  he  answered,  "Yes,  sir." 
The  court  stated  the  rule  as  to  the  ad- 
missibility of  this  class  of  evidence  to 
affect  credibility,  as  follows:  "Con- 
victions for  crime  of  such  kinds  as 
may  be  relevant  to  veracity  character 
may  be  shown  either  by  thg  record  of 
conviction  or  upon  cross-examination. 
And  in  this  respect  the  rule  is  the 
same  in  both  civil  and  criminal  ac- 
tions. But  the  rule  has  not  been  ex- 
tended beyond  these  limits,  and  in  this 
state  it  has  been  held  that  arrests  on 
indictments  or  charges  of  crime  are 
not  competent  even  on  cross-examina- 
tion, and  that  the  reception  of  such 
evidence  over  proper  objection  is  prej- 
udicial error,  requiring  a  reversul  of 
the  judgment." 

In  State  v.  Ia  Mont  (1909)  28  S.  D. 
174, 120  N.  W.  1104,  the -court,  reiterat- 
ing the  rule,  said:  "The  fact  that  a 
defendant  may  have  been  previously 
arrested  .  .  .  has  no  tendency  to 
discredit  his  testimony." 

In  State  v.  Sanderson  (1910)  83  Vt 
361,  76  Atl.  961,  the  trial  court  permit- 
ted the  state's  attorney  to  cross-exam- 
ine the  defendant  as  to  a  previous 
arrest  for  crime  for  the  purpose  of  af- 
fecting his  credibility.  This  was  held 
to  be  improper,  and  not  competent  to 
discredit  him  as  a  witness. 

In  State  v.  Hodgdon  (1915)  89  Vt. 
148,  94  AtL  301,  the  defendant  was  re- 
quired to  answer  an  inquiry,  on  cross- 
examination,  as  to  a  previous  arrest, 
the  purpose  being  to  test  his  credibil- 
ity. The  information  elicited  was  that 
he  had  been  twice  arrested  for  drunk- 
enness. The  court  held  that  this  evi- 
dence was  inadmissible,  saying:  "It 
is  a  conviction  of  a  witness  for  crime, 
and  not  an  arrest,  which  the  court,  in 
the  exercise  of  a  reasonable  and  sound 
discretion,  may  ordinarily  permit  to  be 
shown  by  way  of  cross-examination 
for  the  purpose  of  showing  to  the  jury 
the  sort  of  man  the  witness  is." 
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St.  UinoHti/  rule. 

There  are  some  jurisdictions  which 
take  the  view  that  questions  as  to  pre- 
vious arrest  are  admissible  on  cross- 
examination,  to  affect  the  credibility 
of  the  accused.  Williams  v.  United 
States  (1902)  4  Ind.  Terr.  269,  69  S. 
W.  871;  State  v.  Brennan  (1918)  — 
Iowa,  — ,  169  N.  W.  744;  State  v. 
Murphy  (189S)  45  La.  Ann.  958,  13  So. 
229;  People  v.  Cummins  (1882)  47 
Mich.  334,  11  N.  W.  184,  186;  People  v. 
Foote  (1892)  93  Mich.  38,  52  N.  W. 
1036;  Hanoflf  v.  State  (1881)  37  Ohio 
St.  178,  41  Am.  Rep.  496;  People  v. 
Larsen  (1894)  10  Utah,  143,  87  Pac. 
258. 

In  Williams  v.  United  States  (1902) 
4  Ind.  Terr.  269,  69  S.  W.  871,  the  de- 
fendant, having  testified  in  his  own  be- 
half, was  asked  on  cross-examination  if 
he  had  not  previously  been  arrested 
for  various  offenses.  The  purpose  of 
the  inquiry  was  to  affect  his  credibil- 
ity as  a  witness.  The  court  held  that 
the  evidence  was  properly  admitted. 

In  State  v.  Murphy  (1893)  45  La. 
Ann.  958,  13  So.  229,  on  the  cross-ex- 
amination of  the  defendant  he  was 
required  to  state  whether  he  had  not 
been  previously  arrested  for  theft. 
The  purpose  of  the  question  was  to 
attack  his  credibility;  it  was  held  to 
be  properly  put. 

In  People  v.  Cummins  (1882)  47 
Mich.  334,  11  N.  W.  184,  186,  the  ac- 
cused testified  in  his  own  behalf,  and 
the  trial  judge  permitted  the  cross- 
examiner  to  ask  him  whether  he  had 
been  previously  arrested.  The  court 
held  that  this  testimony  was  com- 
petent to  affect  his  credibility,  and 
that  its  admission  was  a  proper  exer- 
cise of  the  discretionary  power  vested 
in  the  courts. 

And  in  People  v.  Foote  (1892)  98 
Mich.  38,  62  N.  W.  1036,  wherein  the 
prosecution  was  permitted  to  show  on 
the  cross-examination  of  the  defend- 
ant, that  he  had  been  arrested  for 
another  crime,  the  court  held  that  the 
testimony  was  proper,,  as  tending  to 
impeach  his  credibility  as  a  witness. 

In  Ohio  It  has  been  held  that  the 
question  may  be  asked,  but  that  the 
court  cannot  compel  the  accused  to 
answer.    In  Coble  v.  State  (1876)  81 


Ohio  St.  100,  wherein  an  attempt  had 
been  made  to  discredit  the  defendant 
by  asking  him  on  cross-examination 
how  many  times  he  had  been  under 
arrest,  the  court  held  that  while  it  was 
proper  to  ask  such  a  question  for  this 
purpose,  an  answer  thereto  could  not 
be  enforced,  and  if  voluntarily  given, 
the  state  was  bound  thereby. 

But  in  a  later  Ohio  case  the  court, 
admitting  a  similar  question,  stated 
that  the  fact  that  the  witness  was  also 
a  party  accused  of  a  crime  clothed 
him  with  no  greater  rights  or  priv- 
ileges as  a  witness,  and  that  testimony 
as  to  previous  arrests  was  properly 
elicited  over  his  objection.  Hanoff  v. 
State  (1881)  37  Ohio  St.  178,  41  Am. 
Rep.  496. 

In  People  v.  Larsen  (1894)  10  Utah, 
143,  37  Pac.  258,  a  prosecution  for  an 
assault,  the  state's  attorney  was  per- 
mitted over  objection  to  ask  the 
accused  on  cross-examination  whether 
he  had  been  previously  arrested  for  a 
similar  crime.  This  testimony  was 
held  to  be  admissible  to  test  his  cred- 
ibility as  a  witness.  The  court  said: 
"It  rests  within  the  sound  discretion 
of  the  trial  court  to  determine  the 
limits  to  which  a  cross-examination  in 
a  criminal  case  may  be  conducted 
.  .  .  for  the  purpose  of  judging  the 
character  of  the  witness,  and  of  the 
credit  which  ought  to  be  given  to  his 
testimony  from  his  own  voluntary  ad- 
missions." In  addition  it  was  held 
that  the  defendant's  statutory  priv- 
ilege of  refusing  to  answer  any  ques- 
tion which  had  a  tendency  to  disgrace 
him  (Utah  Comp.  Laws  1888,  §  3969) 
was  a  personal  one,  and  an  objection 
by  counsel  would  not  avail. 

S.  Rvte  in  Texas. 
In  Texas  it  is  competent  to  cross- 
examine  the  accused  as  to  prior  ar- 
rests, but  such  arrests  must  have  been 
for  a  felony  or  some  other  offense  in- 
volving moral  turpitude.  Stewart  ▼. 
State  (1897)  —  Tex.  Crim.  Rep.  — , 
38  S.  W.  1144;  Fitzpatriek  v.  State 
(1897)  87  Tex.  Crim.  Rep.  20,  38  S.  W. 
806;  Jones  v.  State  (1903)  44  Tex. 
Crim.  R^.  405,  71  S.  W.  962;  Marks  v. 
State  (1904)  — -  Tex.  Crim.  Rep.  — ,  78 
S.  W.  512;  Miller  v.  State  (1916)  79 
Tex.  Crim.  Rep.  9,  186  S.  W.  29.    In- 
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gram  v.  State  (1918)  —  Tex.  Crim. 
Rep.  — ,  202  S.  W.  741.  See  Morrison 
V.  State  (reported  herewith)  ante, 
1607. 

In  Jones  ▼.  State  (1908)  44  Tex. 
Crim.  Rep.  405,  71  S.  W.  962,  wherein 
the  accused  in  a  prosecution  for  mur- 
der was  asked  on  cross-examination  if 
he  had  not  at  one  time  been  arrested 
on  a  charge  of  abduction,  the  court 
held  that  this  inquiry  was  proper  as 
affecting  his  credibility  as  a  witness, 
since  abduction  was  an  offense  in- 
volving moral  turpitude.     . 

In  Miller  v.  State  (1916)  79  Tex. 
Crim.  Rep.  9,  185  S.  W.  29,  it  was  held 
that,  for  the  purpose  of  impeaching 
defendant's  testimony,  on  cross-ex- 
amination, the  state  had  the  right  to 
prove  by  the  accused  himsdf  that  he 
had  been  arrested  previously  on  a 
complaint  charging  him  with  seduc- 
tion. 

In  Stewart  t.  State  (1897)  —  Tex. 
Crim.  Rep.  — ,  88  S.  W.  1144,  the  court 
held  that  it  was  not  proper  on  the 
cross-examination  of  the  accused  to 
question  him  as  to  a  prior  arrest  for  a 
violation  of  the  local  option  law,  with 
the  object  of  impugning  his  credibil- 
ity, since  this  crime  did  not  involve 
moral   turpitude. 

And  in  Marks  v.  State  (1904)  — 
Tex.  Crim.  Rep.  — ,  78  S.  W.  512,  it 
was  held  that  evidence  of  arrest  for  a 
violation  of  the  excise  law  was  not 
properly  elicited  on  the  cross-exam- 
ination of  the  accused  to  affect  his 
credibility,  since  a  crime  would  not 
impute  moral  turpitude. 

Likewise  in  Pitzpatrick  v.  State 
(1897)  37  Tex.  Crim.  Rep.  20,  38  S.  W. 
806,  a  question  on  the  cross-examina- 
tion of  the  accused  as  to  his  prior 
arrest  on  a  charge  of  assault  was  held 
improper  for  the  purpose  of  attacking 
his  credibility,  since  such  a  crime  did 
not  involve  moral  turpitude. 

In  Morrison  v.  State  (reported  here- 
with) ante,  1607,  the  court  holds  that 
evidence  elicited  on  the  cross-exam- 
ination of  the  accused  as  to  his  prior 
arrest  on  a  charge  of  adultery  is  prop- 
er as  affecting  his  credibility,  since 
adultery  is  a  misdemeanor  involving 
moral  turpitude. 


b.  ItnpiHaonment. 

It  seems  that  inquiries  as  to  impris- 
onment prior  to  conviction  are  not 
competent  for  the  purpose  of  testing 
the  credibility  of  the  accused  on 
cross-examination.  Tollifson  v.  Peo- 
ple (1910)  49  Colo.  219,  112  Pac.  794; 
Slater  v.  United  States  (1908)  1  Okla. 
Crim.  Rep.  275,  98  Pac.  110;  Keys  v. 
United  States  (1909)  2  Okla.  Crim. 
Rep.  647,  103  Pac.  874;  White  v.  State 
(1910)  4  Okla.  Crim.  Rep.  143,  111 
Pac.  1010;  Porter  v.  State  (1912)  8 
Okla.  Crim.  Rep.  64,  —  A.L.R.  — ,  126 
Pac.  699. 

In  Tollifson  v.  People  (Colo.)  supra, 
the  court  said:  "As  a  general  rule, 
for  the  purpose  of  affecting  the  cred- 
ibility of  a  witness,  it  is  not  proper  to 
ask  the  witness  on  cross-examination 
if  he  has  been  .  .  .  imprisoned 
prior  to  conviction  for  an  offense. 
.  .  .  The  same  rule  applies  to  a  de- 
fendant himself." 

The  Oklahoma  rule  was  stated  by 
the  court  in  Slater  v.  United  States 
(1906)  1  Okla.  Crim.  Rep.  276,  98  Pac. 
110,  as  follows:  "Both  by  statutory 
provisions  and  by  the  general  prin- 
ciples of  the  law  every  person  accused 
of  crime  is  presumed  to  be  innocent 
until  his  guilt  is  established.  .  .  . 
To  allow  a  witness  to  be  asked  if  he 
has  been  .  .  .  imprisoned  for  crime 
before  conviction  is  to  place  hearsay, 
suspicion,  and  malice  upon  the  same 
footing  with,  and  to  give  them  the 
same  consideration  ...  as  is  at- 
tached to,  the  solemn  judgment  of 
courts." 

In  Keys  v.  United  States  (1909)  2 
Okla.  Crim.  Rep.  647,  103  Pac.  874, 
the  accused,  having  testified  in  his 
own  behalf,  was  asked  on  cross-exam- 
ination if  he  had  ever  been  in  jail. 
Over  objection  he  was  required  to  an- 
swer that  he  had  been  in  jail  on  three 
different  occasions,  the  testimony  be- 
ing elicited  to  impugn  his  credibility. 
The  court  held  that  this  constituted 
reversible  error,  on  the  reasoning  of 
the  court  in  Slater  v.  United  States 
(Okla.)  supra. 

In  White  v.  State  (1910)  4  Okla. 
Crim.  Rep.  143,  111  Pac.  1010,  the 
accused  was  asked  on  cross-examina- 
tion  how   many   times   he  had   been 
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placed  in  jail.  An  objection  to  the 
question  was  overruled  and  the  ac- 
cused required  to  answer.  The  court 
held  that  this  was  error,  saying:  "It 
may  be  regarded  as  the  settled  law  in 
Oklahoma  that  a  witness  cannot  be 
impeached  by  asking  him  whether  he 
has  ever  been  indicted,  arrested,  or 
imprisoned  before  conviction,  for  any 
offense  whatever." 

And  in  Porter  v.  State  (Okla.)  su- 
pra, the  coiirt  said :  "It  is  improper  to 
ask  a  witness  if  he  has  ever  been 
.  .  .  imprisoned  before  conviction 
for  any  offense  whatever.  ...  No 
man  should  be  .  .  .  visited  with 
condemnation  simply  because  he  is  ac- 
cused of  crime.  He  is  entitled  to  fair 
treatment  on  his  trial,  and  the  pre- 
sumption of  innocence  is  his  legal 
right  until  he  has  been  convicted  by 
the  jury." 

e.  Indictment. 

t.  Oenerdl  rule. 

(a)  Bule  Mated. 

Inqniries  on  the  cross-examination 
of  an  accused,  as  to  previous  indict- 
ments found  against  him,  are  gener- 
ally excluded  as  not  competent  to 
affect  his  credibility. 

Alabama.— Smith  v.  State  (1885) 
79  Ala.  21. 

Arkansas. — Bates  v.  State  (1896) 
60  Ark.  460,  30  S.  W.  890;  Benton  v. 
State  (1906)  78  Ark.  284.  94  S.  W. 
688. 

Colorado.  —  Tollifson  v.  People 
(1910)  49  Colo.  219,  112  Pac.  794. 

Illinois. — People  v.  Duggan  (1909) 
160  III.  App.  376;  People  v.  Newman 
(1913)  261  111.  11,  103  N.  E.  589. 

Kentucky.— Parker  v.  Com.  (1899) 
21  Ky.  L.  Rep.  406,  61  S.  W.  673;  Pen- 
nington V.  Com.  (1899)  21  Ky.  L.  Rep. 
542,  51  S.  W.  818,  11  Am.  Crim.  Rep. 
482;  Ashcraft  v.  Com.  (1901)  22  Ky. 
L.  Rep.  1542,  60  S.  W.  981;  Howard  v. 
Com.  (1901)  110  Ky.  356,  61  S.  W. 
766,  13  Am.  Crim.  Rep.  633;  Britton  v. 
Com.  (1906)  123  Ky,  411,  96  S.  W. 
556;  Sullivan  v.  Com.  (1914)  158  Ky. 
536,  165  S.  W.  696. 

MississippL  —  Starling  v.  State 
(1906)  89  Miss.  328,  42  So.  798;  Sauc- 
ier V.  State  (1912)  102  Miss.  647,  59 
So.  868,  Ann.  Cas.  1916A,  1044 


New  Jersey.— Roop  v.  State  (1896) 
58  N.  J.  L.  479,  34  Atl.  749. 

New  York.  —  People  v.  Cascone 
(1906)  185  N.  Y.  317,  78  N.  E.  287; 
People  V.  Morrison  (1909)  194  N.  Y. 
176,  128  Am.  St.  Rep.  552,  80  N.  E. 
1120,  reargument  in  (1909)  196  N.  Y. 
116,  133  Am.  St  Rep.  780,  88  N.  E. 
21,  16  Ann.  Cas.  871. 

Oklahoma.— White  t.  State  (1910) 
4  Okla.  Crim.  Rep.  143,  111  Pac.  1010; 
Porter  v.  State  (1912)  8  Okla.  Crim. 
Rep.  64,  —  A.L.R.  — ,  126  Pac.  699. 

Oregon.— State  v.  Bailey  (1919)  90 
Or.  627,  178  Pac.  201. 

South  Dakota. — State  v.  La  Mont 
(1909)   23  S.  D.  174,  120  S.  W.  1104. 

The  reason  for  the  rule  excluding 
questions  as  to  previous  indictments 
on  the  cross-examination  of  the  ac- 
cused has  been  well  stated  by  the 
supreme  court  of  Colorado  as  follows : 
"As  a  general  rule,  for  the  purpose  of 
affecting  the  credibility  of  a  witness, 
it  is  not  proper  to  ask  the  witness  on 
cross-examination  if  he  has  been  ar- 
rested, informed  against,  or  impris- 
oned, prior  to  conviction  for  an  of- 
fense. .  .  .  The  same  rule  applies 
to  a  defendant  himself.  .  .  .  Noth- 
ing is  more  common  than  for  the  court 
to  instruct  the  jury  that  the  indict- 
ment or  information  against  the  de- 
fendant is  a  mere  formal  charge,  and 
is  no  evidence  of  the  guilt  of  the  de- 
fendant of  the  charge  therein  con- 
tained, and  no  juror  should  permit 
himself  to  be  in  any  way  biased  or 
prejudiced  on  account  of  the  filing  of 
the  information  against  him.  .  .  . 
This  being  so,  how  can  it  be  logically 
or  in  good  reason  said  that  the  mere 
filing  of  an  information  or  indictment 
against  a  parly,  upon  which  no  con- 
viction has  been  had.  ought  to  be  ad- 
mitted as  affecting  the  credibility  of 
such  witness?  ...  An  indicted 
person  is  presumed  innocent,  and  yet 
the  fact  of  an  indictment  is  sought  to 
impeach  him  as  a  witness.  We  do  not 
think  it  is  a  legitimate  fact  for  that 
purpose."  Tollifson  v.  People  (Colo.) 
supra. 

And  Justice  Hughes  in  Bates  ▼. 
State  (Ark.)  supra,  stated  the  reason 
of  the  rule  as  follows:  "Where  the 
defendant  in  a  crimnal  case  is  a  wit- 
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iMfls  in  his  own  behalf,  It  is  iuproper 
and  unfair  to  ask  him  if  he  has  been 
indicted  for  felony  previously.  An 
indictment  raises  no  legal  pre8umi>- 
tion  of  guilt  against  a  defendant.  If 
it  be  wrong  to  ask  such  questien  of  a 
witness  not  himself  on  trial,  it  is  in 
our  opinion  much  more  so  where  the 
defendant  is  the  witness  himself  in  his 
own  behalf.  None  of  the  infamy  that 
attaches  to  conviction  attaches  to  the 
mere  accusation.  A  person  charged 
with  a  crime,  testifying  in  his  own 
behalf,  goes  upon  the  stand*  under  a 
cloud;  he  stands  charged  with  crim- 
inal offense,  not  only,  but  is  under  the 
strongest  possible  temptation  to  give 
evidence  favorable  to  himself.  His 
evidence  is  therefore  looked  upon  with 
suspicion  and  distrust,  and  if,  in  ad- 
dition to  this,  he  may  be  subjected  to 
a  cross-examination  upon  every  in- 
cident of  his  life,  and  every  charge 
of  vice  or  crime  which  may  have  been 
made  against  him,  and  which  have  no 
bearing  upon  the  charge  for  which  he 
is  being  tried,  he  may  be  so  prejudiced 
in  the  minds  of  the  jury  as  frequent- 
ly to  induce  them  to  convict,  upon 
evidence  which  otherwise  would  be 
deemed  insufficient.  No  rule  of  law  is 
violated  in  requiring  that,  to  entitle 
questions  to  be  put  to  accused  per- 
sons which  are  irrelevant  to  the  is- 
sue, and  are  calculated  to  prejudice 
him  with  the  jury,  they  should  at 
least  be  of  a  character  which  clearly 
go  to  impeach  his  general  moral  char- 
acter, and  his  credibility  as  a  wit- 
ness." 

(b)  Applieation  of  rule. 

In  Bates  v.  State  (1896)  60  Ark. 
450,  SO  S.  W.  890,  it  was  held  error  to 
permit  the  defendant  in  a  criminal 
case,  who  had  taken  the  stand  as  a 
witness  in  his  own  behalf,  to  be  asked 
on  cross-examination  if  he  had  not 
been  indicted  for  a  felony.  The  court 
said  that  the  fact  that  the  defendant 
answered  that  he  had  been  indicted 
but  subsequently  acquitted  did  not 
remove  the  prejudice  caused  by  the 
admission  of  the  question. 

In  Smith  v.  State  (1886)  79  Ala.  21, 

it  was  held  that  where  the  defendant 

in  a  criminal  action  testifies  as  a  wit- 

neas,  he  cannot  be  cross-examined  as 

6  A.L.R.— 102. 


to  a  previous  indictment  not  connect- 
ed with  the  offense  for  which  he  is  on 
trial. 

It  is  the  rule  in  Arkansas  that  a 
defendant  on  cross-examination  can- 
not be  questioned  as  to  a  prior  accusa- 
tion of,  or  indictment  for^  crime. 
Benton  v.  State  (1906)  78  Ark.  284, 
94  S.  W.  688. 

In  People  v.  Duggan  (1909)  160  111. 
App.  876,  the  accused,  having  testified 
in  his  own  behalf,  was  required  on 
cross-examination  to  answer  several 
questions  as  to  previous  indictments 
for  selling  liquor  unlawfully.  The 
court  held  that  the  admission  of  this 
testimony  was  improper,  saying:  "In 
criminal  cases  the  only  charge  which 
can  be  proved  to  affect  the  credibility 
of  a  witness  is  conviction  of  an  in- 
famous crime,  and  that  conviction 
must  be  proved  by  the  record,  and  can- 
not be  proved  by  oral  testimony."  ■ 

In  People  v.  Newman  (1913)  261 
III.  11, 103  N.  E.  689,  a  prosecution  for 
robbery,  one  of  the  defendants,  hav- 
ing testified  in  his  own  behalf,  was 
interrogated  on  cross-examination  as 
to  previous  indictments  for  felony. 
This  was  held  to  be  an  illegal  dispar- 
agement of  his  credibility,  the  court 
saying:  "It  may  be  shown  that  a  wit- 
ness has  been  convicted  of  a  felony, 
but  not  that  he  has  been  Indicted 
only." 

The  Kentucky  rule  was  clearly  stat- 
ed in  Sullivan  v.  Com.  (1914)  158  Ky. 
536,  165  S.  W.  696,  as  follows:  "The 
Code  provides  that  a  witness  may  not 
be  impeached  by  evidence  of  partic- 
ular wrongful  acts.  The  only  excep- 
tion to  this  rule  is  that  it  may  be 
shown  by  the  examination  of  a  witness 
or  record  of  the  judgment  that  he  has 
been  convicted  of  a  felony.  In  con- 
struing this  section  it  has  been  re- 
peatedly held  that  it  is  not  competent 
to  impeach  a  witness  by  evidence  of, 
or  to  interrogate  him  concerning,  par- 
ticular acts  or  crimes,  or  a  previous 
indictment,  but  it  is  proper  to  ask  him 
if  he  has  been  convicted  of  a  felony; 
and  this  rule  applies  to  parties  as 
well  as  other  witnesses." 

In  Parker  v.  Ck>m.  (1899)  21  Ky.  L. 
Rep.  406,  61  S.  W.  673,  the  defendant 
was  cross-examined  as  to  a  previous 
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indictment,  and  required,  orer  objec- 
tion, to  answer  thereto.  The  court 
held  this  was  improper,  since  the  rule 
was  well  recosrnized  that  evidence  of 
particular  acts  is  not  admissible  by 
way  of  impeaching  the  credibility  of 
a  witness,  except  that  it  may  be  shown 
that  he  has  been  convicted  of  a  fel- 
ony. 

In  Howard  v.  Com.  (1901)  110  Ky. 
356,  61  S.  W.  756,  18  Am.  Crim.  Rep. 
533,  wherein  the  defendant  in  a  pros- 
ecution for  murder  was  cross-exam- 
ined as  to  another  charge  of  murder 
which  had  been  previously  made,  the 
examination  was  held  improper  ques- 
tioning, the  court  stating  that  his 
credibility  should  not  have  been  as- 
sailed by  proof  of  particular  facts, 
with  the  one  exception  of  conviction 
for  felony. 

In  Britten  v.  Com.  (1906)  128  Ky. 
411,  96  S.  W.  556,  the  court  held  that 
it  was  improper  to  ask  the  accused 
concerning  any  offense  for  which  he 
had  been  indicted,  saying:  "The  rule 
announced  is  the  settled  law  in  this 
state,  and  evidence  of  particular 
wrongful  acts  is  not  competent,  with 
the  single  exception  that  it  may  be 
shown  that  the  witness  has  been  con- 
victed of  a  felony." 

In  Starling  v.  State  (1906)  89  Miss. 
328,  42  So.  798,  the  defendant  in  a 
prosecution  for  assault  and  batter}', 
having  testified  in  his  own  behalf,  was 
asked  on  cross-examination,  "Were 
you  ever  charged  in  any  court  of  com- 
mitting any  offense  before?"  He  an- 
swered 'Tes."  The  court  held  that 
the  admission  of  this  testimony  was 
error,  saying:  "The  mere  fact  that 
the  witness  had  been  arraigned,  ar- 
rested, charged,  or  even  tried,  does 
not  come  within  any  recognized  meth- 
od of  impeachment.  The  charge  may 
have  been  maliciously  made,  the  trial 
may  have  resulted  in  acquittal,  the 
arrest  may  have  been  wrongful." 

Where  the  district  attorney  had 
asked  the  defendant  on  cross-exam- 
ination if  it  was  not  true  that  he  had 
been  charged  in  ten  indictments  of  for- 
gery, the  court  held  this  improper  for 
the  purpose  of  lessening  defendant's 
credibility.     Saucier  v.  State   (1912) 


lOS  MlM.  647,  S»  So.  868,  Ann.  Gas. 
1916A,  1044. 

In  Roop  V.  State  (1896)  B8  N.  J.  L. 
479,  84  Atl.  748,  it  was  held  error  to 
cross-examine  the  defendant  as  to  a 
prior  Indietment  for  crime,  for  the 
purpose  of  attacking  his  credibility. 

In  People  v.  C^ascone  (1906)  186  N. 
Y.  317,  78  N.  E.  287,  tfte  district  at- 
torney on  the  cross-examination  asked 
the  accused  if  he  had  been  indieted 
and  tried  for  murder.  In  passing  on 
the  competency  of  this  testimony  for 
the  purpose  of  affecting  his  credibil- 
ity, the  court  held:  "The  defendant 
in  an  action  either  civil  or  criminal 
cannot  be  asked  on  cross-examination 
whether  he  has  been  indicted,  for  an 
indictment  is  merely  an  accusation 
and  no  evidence  of  guilt.  He  cannot 
be  asked  if  he  was  tried  for  a  crime, 
unless  it  appears  that  he  waa  con- 
victed, because  a  la-ial  followed  by 
acquittal  is  but  an  accasation  soeeess- 
f ully  met.  A  convicUon  for  crime  may 
be  proved,  or,  on  cross-cacamination, 
actual  guilt  without  a  conviction,  for 
either  implies  moral  obliquity,  and 
hence  affects  credibility.  A  trial 
which  resulted  in  an  acquittal,  how- 
ever, does  not  tend  to  discredit  a  wit- 
ness, and  is  incompetent  for  that  pur- 
pose." 

In  People  v.  Morrison  (1909)  194 
N.  y.  175,  120  Am.  St.  Rep,  552,  80 
N.  E.  1120,  reversing  (1908)  124  App. 
Div.  10,  108  N.  Y.  Supp.  262,  the  de- 
fendant in  a  prosecution  for  petit  lar- 
ceny, having  testified  in  his  own 
behalf,  was  required  on  cross-exam- 
ination to  answer  a  question  as  to  an 
indictment  pending  against  him  for 
stealing  clams.  The  purpose  of  the 
question  was  to  impugn  his  credibility 
as  a  witness.  The  court  held  the  ques- 
tion improper,  since  an  indictm«it  is 
merely  an  accusation,  and  no  evidence 
of  guilt.  On  a  reargament  in  (1909) 
195  N.  Y.  116,  188  Am.  St  Rep.  780, 
88  N.  E.  21, 16  Ann.  Gas.  871,  the  coart 
said :  "A  party  called  in  his  own  be- 
half is  simply  a  witness,  the  same  as 
any  other  witness.  He  is  not  swora 
and  does  not  testify  as  a  party,  but  as 
a  witness,  and  the  general  rules  of 
evidence,  both  as  to  admissibility  and 
methods  of  examination  and  cross-ex- 
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amination,  apply  to  him  fn  precisely 
the  same  way  as  to  a  witness  who  is 
not  a  party.  .  .  .  It  is  well  settled 
in  this  state,  and  it  was  the  mle  be- 
fore parties  were  allowed  to  be  wit- 
nesses, that  a  witness  may  not  be 
impeached  or  discredited  by  showing 
on  his  cross-examination  or  in  any 
other  way  lAst  he  has  been  indicted. 
An  indictment  is  a  mere  accusation 
and  raises  no  presumption  of  guilt. 
It  is  purely  hearsay,  for  it  is  the  con- 
clusion or  opinion  of  a  body  of  men, 
based  on  ex  parte  evidence.  The  rule 
applies  to  criminal  actions  as  well  as 
civil,  and  to  all  witnesses,  whether 
parties  or  not.  As  was  said  in  a  case 
decided  as  early  as  1829:  The  cred- 
ibility of  a  witness  is  not  to  be  im- 
peached by  proof  of  another  offense, 
but  by  evidence  of  general  bad  char- 
acter. If  it  was  not  competent  to 
prove  that  the  witness  had  perpetrat- 
ed the  offenses  for  which  he  had  been 
indicted  (of  which  there  could  be  no 
question),  it  follows,  of  necessity,  that 
the  fact  of  his  having  been  indicted 
was  inadmissible  evidence.'  Jackson 
ex  dem.  Gibbs  v.  Osbom  (1829)  2 
Wend.  (N.  Y.)  658,  20  Am.  Dec.  649." 

In  White  r.  State  (1910)  4  Okla. 
Grim.  Sep.  148,  111  Pac.  1010,  the 
court  held  that  "it  may  be  regarded 
as  the  settled  law  in  Oklahoma  that  a 
witness  cannot  be  impeached  by  ask- 
ing him  whether  he  has  ever  been  in- 
dicted, arrested,  or  imprisoned  before 
conviction  for  any  offense  whatever." 

In  Porter  v.  State  (1912)  8  Okla. 
Crim.  Rep.  64;  126  Pac.  699,  the  court 
reiterated  the  Oklahoma  rule  as  fol- 
lows: 'It  is  improper  to  ask  a  witness 
if  he  has  ever  been  indicted,  arrested, 
or  imprisoned  before  conviction  for 
any  offense  whatever.  ...  No  man 
should  be  .  .  .  visited  with  con- 
demnation simply  because  he  is  ac- 
cused of  crime.  He  is  entitled  to  fair 
treatment  on  his  trial,  and  the  pre- 
sumption of  innocence  is  his  legal 
right  until  he  has  been  convicted  by 
the  jury.  ...  A  verdict  should  be 
based  upon  evidence,  and  not  upon 
suspicions  aad  prejudice." 

In  State  v.  La  Mont  (1909)  28  S.  D. 
174,  120  S.  W.  1104,  the  defendant, 
having  testified  on  his  own  behalf. 


was  cross-examined  relative  to  several 
alleged  charges  against  him,  other 
than  those  for  which  he  was  on  trial, 
the  purpose  of  the  questions  being  to 
affect  his  credibili^.  The  court  held 
the  evidence  inadmissible,  saying: 
"Where  a  defendant  is  merely  charged 
on  cross-examination  with  some  al- 
leged criminal  offense,  there  can  be 
no  presumption  of  guilt  arising  there- 
from that  could  possibly  affect  his 
credit  as  a  witness,  but  the  presump- 
tion of  innocence  would  still  prevail 
and  leave  the  question  of  his  credibil- 
ity unaffected." 

2.  Minority  rule. 

Some  jurisdictions  permit  inquiries 
on  the  cross-examination  of  the  ac- 
cused, as  to  previous  indictments,  on 
the  theory  that  the  imputation  thus 
east  on  the  witness  has  a  real  bear- 
ing on  his  credibility,  and  should  be 
considered  by  the  jury.  Vancleave  v. 
State  (1898)  150  Ind.  278,  49  N.  E. 
1060;  State  v.  Southern  (1896)  48  La. 
Ann.  628,  19  So.  668;  State  v.  Barrett 
(1906)  117  La.  1086,  42  So.  518;  State 
V.  Hughes  (1917)  141  La.  579,  75  So. 
416;  State  v.  Werner  (reported  here- 
with) ante,  1601;  State  v.  Lawhom 
(1883)  88  N.  C  684;  State  v.  Thomas 
(1887)  98  N.  C.  599,  2  Am.  St.  Rep. 
361,  4  S.  E.  618;  Hanoff  v.  State  (1881) 
37  Ohio  St.  178,  41  Am.  Rap.  496;  State 
V.  Williamson  (1902)  66  S.  C.  242,  43 
S.  E.  671;  Hill  v.  State  (1892)  91 
Teniu  521, 19  S.  W.  674;  Ryan  v.  State 
(1896)  97  Tenn.  206,  36  S.  W.  930. 

In  Vancleave  v.  State  (Ind.)  supra, 
it  was  held  to  be  competent  to  ask  the 
accused  on  cross-examination  if  he 
was  not  under  indictment  for  robbing 
another.  The  court  expressed  the 
opinion  that  this  testimony  would  aid 
the  jury  in  determining  the  amount  of 
credit  which  they  should  attach  to  the 
testimony  of  the  accused  as  a  witness. 

In  State  v.  Southern  (1896)  48  La. 
Ann.  628,  19  So.  668,  the  defendant, 
in  a  prosecution  for  larceny,  was 
asked  on  cross-examination,  "Are  you 
charged  with  another  offense  at  this 
time?"  And  "Are  there  any  other  bills 
pending  against  you?"  The  court 
held  that  this  was  a  proper  inquiry 
to  affect  hfs  credibility  as  a  witness. 

In  State  v,  Barrett  (1906)  117  La. 
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1086,  42  So.  513,  a  prosecution  for 
murder,  wherein  the  defendants  ap- 
peared as  witnesses  in  their  own  be- 
half, it  was  held  proper  for  the  state 
to  test  their  credibility  by  cross-ex- 
amining them  as  to  previous  prosecu- 
tions. The  court,  passing  on  the 
admissibility  of  this  testimony,  said: 
"It  is  well  settled  in  our  jurisdiction 
.that  when  a  defendant  offers  himself 
as  a  witness  he  may  be  asked  on  cross- 
examination  whether  he  has  been 
prosecuted  before  for  other  offenses." 

In  State  v.  Werner  (reported- here- 
with) ante,  1601,  it  was  held  that 
where  the  defendant  in  a  criminal  ac- 
tion offered  himself  as  a  witness  in 
his  own  behalf,  he  became  subject  to 
inquiries  as  to  other  offenses  charged 
against  him,  to  affect  his  credibility. 

In  State  v.  Hughes  (1917)  141  La. 
579,  76  So.  416,  wherein  the  accused 
was  asked  on  cross-examination  "if 
he  had  not  been  accused  of  stealing 
several  times  before,"  and  his  objec- 
tions to  such  inquiries  were  overruled, 
the  court  held  that  this  was  proper, 
as  bearing  on  his  credibility. 

In  State  v.  Lawhorn  (1883)  88  N.  C. 
634,  the  defendant,  having  testified  as 
a  witness  in  his  own  behalf,  was  re- 
quired to  state,  on  cross-examination, 
notwithstanding  his  objection,  that  he 
had  been  twice  indicted  for  fighting 
and  once  for  adultery.  The  purpose 
of  the  questions  was  to  affect  his  cred- 
ibility. The  court  held  that  the  ques- 
tions were  proper,  since  the  defendant, 
by  assuming  the  character  of  a  wit- 
ness, became  subject  to  every  rule 
adopted  by  the  courts  for  the  purpose 
of  testing  the  credibility  of  witnesses. 

In  State  v.  Thomas  (1887)  98  N.  C. 
599,  2  Am.  St.  Rep.  351,  4  S.  E.  518,  on 
his  cross-examination  the  prisoner 
was  asked  if  he  had  previously  been 
accused  of  the  commission  of  any  of- 
fense in  Alabama.  On  answering  yes, 
he  was  then  required  to  state  what  the 
offense  charged  was.  This  was  held  to 
be  proper  evidence,  as  going  to  his 
credibility. 

In  Hanoff  v.  State  (1881)  37  Ohio 
St.  178,  41  Am.  Rep.  496,  the  defend- 
ant, on  a  trial  for  murder,  was  asked 
on  cross-examination  if  he  had  not 
previously  been  indicted  for  assault 


with  intent  to  kill,  and  frequently 
been  arrested  on  charges  of  assault 
and  battery.  Objections  to  these  ques- 
tions were  overruled.  The  court  held 
that  it  was  within  the  discretion  of 
the  trial  judge  to  allow  flie  questions 
for  the  purpose  of  judging  the  defend- 
ant's credibility,  and  it  did  not  ap- 
pear that  the  discretion  had  been 
abused. 

In  State  v.  Williamson  (1902)  65 
S.  C.  242,  48  S.  E.  671,  a  prosecution 
for  assault,  it  appeared  that  the 
accused,  having  testified  in  his  own  be- 
half, was  cross-examined  as  to  a  previ- 
ous indictment  for  perjury.  He  ob- 
jected to  the  question  as  an  improper 
attempt  to  impeach  his  credibility. 
The  court  held  that  the  question  was 
properly  permitted  under  the  rules  of 
cross-examination,  subject,  however, 
to  the  defendant's  claim  of  privilege 
in  refusing  to  answer. 

In  Hill  V.  State  (1892)  91  Tom.  621, 
19  S.  W.  674,  the  defendant  in  a  prose- 
cution for  carrying  a  pistol,  having 
elected  to  testify  in  his  own  behalf, 
was  asked  on  cross-examination  if  he 
had  not  been  charged  with  stealing 
money  from  a  negro.  The  question 
was  propounded  to  affect  his  credibil- 
ity. The  court  held  the  question  in- 
competent for  ambiguity,  in  that  it 
did  not  state  whether  the  charge  in- 
quired about  had  been  legally  pre- 
ferred or  was  a  mere  personal  accusa- 
tion, sajring  that  if  the  latter  was 
meant,  the  inquiry  was  improper,  but 
if  the  former,  then  it  was  competent, 
since  to  test  his  reliability  a  witness 
may  be  asked  if  he  has  been  indicted 
for  an  infamous  crime. 

In  Ryan  v.  State  (1896)  97  Tenn. 
206,  36  S.  W.  930,  wherein,  to  affect 
the  credibility  of  the  accused,  he  was 
asked  on  cross-examination  if  he  had 
previously  been  indicted  for  "other 
felonies  and  misdemeanors,"  the  court 
held  that  an  objection  to  the  question 
was  properly  overruled. 

A.  Bwl*  <M  Texa». 

(a)  In  general. 

In  Texas,  inquiries  ouiihe  cross-ex- 
amination of  the  accused  as  to  his 
previous  indictment  for  crime  must, 
to  affect  his  credibility,  relate  to  felo- 
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nies  or. crimes  involving  moral  turpi- 
tude. Hutchins  v.  State  (1894)  88 
Tex.  Crim.  Rep.  298, 26  S.  W.  89;  War- 
ren T.  State  (1894)  83  Tex.  Grim. 
Rep.  602, 26  S.  W.  1062;  Craft  v.  State 
(1896)  —  Tex.  Grim.  R«p.  — ,  81  S.  W. 
367;  Perjrda  v.  State  (1896)  —  Tex. 
Crim.  Rep.  — ,  36  S.  W.  981;  Clark  v. 
State  (1897)  38  Tex.  Crim.  Rep.  30, 
40  S.  W.  992;  Bolton  v.  State  (1897) 
•—  Tex.  Crim.  Rep.  — ,  39  S.  W.  672; 
Bain  v.  State  (1898)  88  Tex.  Crim. 
Rep.  635,  44  S.  W.  618;  Bruce  v.  State 
(1898)  89  Tex.  Crim.  Rep.  26,  44  S. 
W.  SIS;  Crockett  v.  State  (1899)  40 
Tex.  Crim.  Rep.  178,  49  S.  W.  392; 
Payne  v.  State  (1899)  40  Tex.  Crim. 
Rep.  290,  60  S.  W.  863;  Mirando  v. 
State  (1899)  —  Tex.  Crim.  Rep.  — , 
60  S.  W.  714;  Wilbom  v.  State  (1901) 
-r-  Tex,  Crim.  Rep.  — ,  64  S.  W.  1058; 
Bearden  v.  State  (1903)  44  Tex.  Crim. 
Rep.  578,  73  S.  W.  17;  Hays  v.  State 
(1904)  47  Tex.  Crim.  Rep.  149,  82  S. 
W.  511;  Sexton  v.  State  (1905)  48 
Tex.  Crim.  Rep.  497,  88  S.  W.  348; 
Davis  V.  State  (1909)  57  Tex.  Crim. 
Rep.  166,  121  S.  W.  1108;  Doyle  v. 
State  (1910)  59  Tex.  Crim.  Rep.  39, 
126  S.  W.  1131;  Disereu  v.  State 
(1910)  69  Tex.  Crim.  Rep.  149,  127 
S.  W.  1088;  Hunter  v.  State  (1910) 
69  Tex.  Crim.  Rep.  439,  129  S.  W.  125; 
Chance  v.  State  (1911)  68  Tex.  Crim. 
Rep.  602,  141  S.  W.  118;  Thompson  v. 
Scate  (1912)  67  Tex.  Crim.  Rep.  660, 
150  S.  W.  181;  Thompson  v.  State 
(1913)  72  Tex.  Crim.  Rep.  6,  160  S. 
W.  686;  Ross  v.  State  (1914)  72  Tex. 
Crim.  Rep.  611,  163  S.  W.  438;  Girt- 
man  ▼.  State  (1914)  73  Tex.  Crim. 
Rep.  158,  164  S.  W.  1008;  Lamb  v. 
State  (1914)  74  Tex.  Crim.  Rep.  301, 
168  S.  W.  584;  Whitfill  v.  State  (1914) 
76  Tex,  Crim.  Rep.  1,  169  S.  W.  681; 
Shepherd  v.  State  (1915)  76  Tex. 
Crim.  Rep.  307,  174  S.  W.  609;  Villa- 
real  V.  State  (1915)  78  Tex.  Crim.  Rep. 
869,  182  S.  W.  322;  Johnson  v.  State 
(1917)  80  Tex.  Crim.  Rep.  547,  191  S. 
W.  1165;  Allen  v.  State  (1917)  —  Tex, 
Crim.  Rep.  — ,  199  S.  W.  633;  Jennings 
v.  State  (1918)  —  Tex.  Crim.  Rep.  —, 
200  S.  W.  189. 

The  rule  In  Texas  was  stated  by  the 
court  in  Johnson  v.  State,  supra,  as 
follows :    "It  has  always  been  held  by 


this  court,  and  is  the  law,  that  the  ac- 
cused, when  he  testifies,  .  .  .  may 
be  impeached  by  proving  by  such  wit- 
ness that  he  has  been  indicted  .  .  . 
of  a  felony  or  a  misdemeanor  imputing 
moral  turpitude,  when  such  prosecu- 
tion   ...    is  not  too  remote." 

In  Craft  v.  State  (1896)  —  Tex. 
Crim,  Rep,  — ■,  81  S,  W.  367,  the  ac- 
cused was  asked  on  cross-examination 
whether  he  had  previously  been  in- 
dicted in  another  county  for  murder, 
to  which  he  had  replied,  over  objec- 
tion, in  the  negative.  This  was  held  a 
proper  inquiry  as  affecting  his  credi- 
bility as  a  witness. 

In  Warren  v.  State  (1804)  88  Tex. 
Crim.  Rep.  502,  26  S.  W.  1082,  the  de- 
fendant, having  taken  the  stand  as  a 
witness,  was  asked  by  the  prosecutor 
if  he  had  not  been  previously  indicted 
for  theft.  The  court  held  that  this 
testimony  was  properly  admitted  as 
tending  to  impugn  his  credibility. 

In  Clark  v.  State  (1897)  38  Tex. 
Crim.  Rep.  80,  40  S,  W,  992,  wherein 
the  state's  attorney  elicited  informa- 
tion from  the  defendant  on  cross-ex- 
amination to  the  effect  that  he  had 
previously  been  indicted  for,  and  ac- 
quitted of,  a  charge  involving  moral 
turpitude,  the  court  held  that  this 
was  proper  as  affecting  Ms  credibility. 

In  Peryda  v.  State  (1896)  —  Tex. 
Grim.  Rep.  — ,  35  S.  W.  981,  the  de- 
fendant, who  was  on  trial  for  bur- 
glary, was  asked  on  cross-examination 
if  he  was  not  under  indictment  for 
burglary  in  another  case.  He  replied 
that  he  was,  but  that  he  was  not  guilty 
of  the  charge  against  him.  The  court 
held  that  this  evidence  was  admissible 
as  affecting  his  credibility. 

Where  the  defendant  in  a  prosecu- 
tion for  assault  was  a  witness  in  his 
own  behalf,  and  on  his  cross-examina- 
tion the  state  adduced  testimony  that 
he  had  been  indicted  five  years  previ- 
ously for  stealing  cotton,  and  had 
also  been  indicted  for  theft,  the  court 
held  that  this  examination  was  proper 
as  going  to  the  credit  of  the  defendant 
as  a  witness.  Bolton  v.  State  (1897) 
~  Tex,  Crim,  Rep,  — ,  89  S.  W.  672, 

It  has  been  held  that  on  the  cross- 
examination  6t  the  accused,  the  state 
may  be  permitted  to  prove  by  him 
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that  he  ia  then  under  indictment  for 
perjury.  Bruce  v.  State  (1898)  89 
Tex.  Grim.  Rep.  26.  44  S.  W.  862. 

But  in  a  prosecution  for  unlawfully 
carrying  a  pistol,  it  has  been  held  not 
to  be  pitq^er  for  the  state's  attorney 
to  ask  the  defendant  if  he  had  been 
charged  on  several  occasions  with  a 
like  offense.  The  fact  that  a  man  car* 
ried  a  pistol  has  no  bearing  on  his 
credibility  as  a  witness,  such  an  act 
not  involving  moral  turpitude.  Bain 
V,  State  (1898)  38  Tex.  Grim.  Rep.  636, 
44  S.  W.  518. 

In  Mirando  v.  State  (1899)  —  Tex. 
Grim.  Rep.  — ,  50  S.  W.  714,  wherein 
the  defendant,  on  trial  for  burglary, 
took  the  stand  in  his  own  behalf,  and 
the  court  permitted  the  state's  attor- 
ney, over  objection,  to  ask  defendant 
whether  he  had  not  been  indicted  be- 
fore on  a  charge  of  highway  robbery, 
and  the  charge  dismissed  because  of 
his  agreement  to  turn  state's  evidence 
against  a  codefendant,  the  cross-ex- 
amination was  held  to  be  proper  as 
affecting  the  credibility  of  the  wit- 
ness. 

It  has  been  held  proper,  for  the 
purpose  of  affecting  the  credibility  of 
the  defendant  in  a  prosecution  for  a 
violation  of  the  local  option  law,  to 
ask  him  on  cross-examination,  if 
he  had  not  previously  been  indicted 
for  an  assault  with  intent  to  murder. 
Grockett  v.  State  (1899)  40  Tex.  Grim. 
Rep.  178,  49  S.  W.  392. 

In  Payne  v.  State  (1899)  40  Tex. 
Grim.  Rep.  290,  50  S.  W.  363,  the  ac- 
cused, in  a  prosecution  for  burprlary, 
was  asked  on  his  cross-examination  if 
he  had  not  previously  been  indicted 
for  another  burglary.  The  ground  of 
objection  urged  was  that  this  testi- 
mony was  immaterial  and  prejudicial 
to  defendant,  but,  in  aecordance  with 
the  settled  rule  in  Texas,  it  was  ad- 
mitted as  affecting  his  credibility. 

In  Wilbom  v.  State  (1901)  —  Tex. 
Grim.  Rep.  — ,  64  S.  W.  1058,  the  ac- 
cused, on  trial  for  an  assault,  was 
asked  on  her  cross-examination  if  she 
had  not  been  charged  by  indictment 
with  a  like  assault  a  few  years  previ- 
ously. Thia  was  held  to  be  a  proper 
examination,  affecting  her  credibility 
as  a  witness. 


Likewise  in  Hntchins  t.  State 
(1894)  33  Tex.  Grim.  Rep.  298,  26  S. 
W.  89,  wherein  the  accused,  while  on 
the  stand  in  his  own  behalf,  was  cross- 
examined  as  to  a  previous  arraignment 
for  a  similar  assault,  the  inquiries  were 
held  proper  as  being  to  his  credibility. 

In  Bearden  v.  State  (1903)  44  Tex. 
Grim.  Rep.  578,  73  S.  W.  17,  the  de- 
fendant in  a  prosecution  for  murder 
was  asked  on  cross-examination 
whether  he  had  been  formerly  indict- 
ed for  theft.  This  question  was  held 
proper  as  affecting  his  credibili^. 

In  Sexton  v.  State  (1906)  48  Tex. 
Grim.  Rep.  497,  88  S.  W.  348,  the  de- 
fendant, on  trial  for  fraudulent  dis- 
position of  property,  was  asked  on 
cross-examination  if  he  had  not  been 
indicted  for  adultery  two  or  three 
times,  to  which  he  answered,  "Yes." 
This  was  held  a  proper  questionins 
"because  it  showed  the  offense  in- 
volved moral  turpitude;  and  for  the 
purpose  only  of  affecting  his  credibil- 
i^  as  a  witness." 

In  Davis  v.  State  (1909)  87  Tex. 
Grim.  Rep.  165, 121  S.  W.  1108,  where- 
in the  accused  in  a  proseculion  for 
manslaughter  was  asked  on  cross-ex- 
amination if  he  had  not  been  indicted 
for  assault  with  intent  to  murder,  the 
court  held  that  this  was  a  proper  ex- 
amination as  affecting  the  credibility 
of  certain  statements  made  by  him, 
and  in  addition,  as  reflecting  on  his 
general  credibility  as  a  witness. 

In  Diseren  v.  State  (1910)  6iD  Tex. 
Grim.  Rep.  149, 127  S.  W.  10^  a  pros- 
ecution  for  burglary,  the  accused  was 
asked  on  cross-examination  if  he  had 
not  theretofore  been  indicted  on  simi- 
lar charges.  He  admitted  having  been 
indicted  as  questioned,  but  stated  that 
these  cases  had  been  dismissed.  The 
court  held  that  the  testimony  both  as 
to  the  indictments  and  their  dismissal 
was  properly  admitted  on  the  question 
of  credibility. 

In  Doyle  v.  State  (1910)  59  Tex. 
Grim.  Rep.  89,  126  S.  W.  IISI,  the 
prosecuting  attorney,  while  cross-ex- 
amining the  defendant,  asked  him  if 
he  was  not  under  indictment  for  bur- 
glary in  the  same  court.  The  court 
held  that  this  was  a  proper  examina- 
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tion  for  the  purpose  of  affecting  his 
credibility. 

In  Hunter  v.  State  (1910)  69  Tex. 
Crim.  Rep.  439,  129  S.  W.  126,  it  was 
held  that  on  his  cross-examination  in 
a  prosecution  for  murder,  the  defend- 
ant was  properly  required  to  state  that 
a  complaint  had  previously  been  filed 
against  him  for  killing  a  n^ro. 

Chance  v.  Stat*  (1911)  63  Tex. 
Crim.  Rep.  602,  141  S.  W.  113,  showed 
a  prosecution  for  tiieft,  the  accused, 
having  testified  in  his  own  behalf,  was 
asked  by  the  prosecutor  if  he  had  been 
indicted  for  other  cases  of  theft  in 
various  counties,  and  the  court  re* 
quired  him  to  answer.  It  was  held 
that  this  was  a  proper  question,  since 
testimony  as  to  indictments  for  the 
same  offense  was  admissible  as  affect- 
ing his  credibility. 

In  Thompson  v.  State  (1912)  67  Tecc 
Crim.  Rep.  660,  160  S.  W.  181,  it  was 
held  that  the  fact  that  an  indictment 
for  seduction  was  pending  against  the 
accused  in  a  prosecution  for  theft 
could  be  brought  out  on  his  cross-ex- 
amination as  affecting  his  credibility. 

In  Thompson  v.  State  (1918)  72  Tex. 
Crim.  Rep.  6,  160  S.  W.  686,  a  question 
as  to  a  previous  indictment  for  arson 
was  held  proper. 

In  Girtman  v.  State  (1914)  73  Tex. 
Crim.  Rep.  158,  164  S.  W.  1008,  it  was 
held  that  on  cross-examination  of  the 
accused  in  a  prosecntion  for  murder 
the  court  correctly  permitted  the  dis- 
trict attorney  to  ask  him  if  he  was  not 
then  under  indictment  for  the  felony 
of  assault  with  intent  to  murder,  for 
the  purpose  of  affecting  his  credibil- 
ity. 

In  WhitflU  V.  State  (1914)  76  T«c. 
Crim.  Rep.  1,  169  S.  W.  681,  the  ac- 
cused in  a  prosecution  for  burglary, 
having  testified  in  his  own  behalf,  was 
cross-examined  as  to  another  indict- 
ment pending  against  him,  likewise 
charging  him  with  burglary.  This  tes- 
timony was  held  admissible  for  the 
purpose  of  affecting  his  credit  as  a 
witness. 

And  in  Lamb  v.  State  (1914)  74  Tex. 
Crim.  Rep.  801,  168  S.  W.  534,  it  was 
held  that  where  the  accused  on  trial 
for  assault  testified  in  his  own  behalf, 
it  was  permissible  to  show  that  he  had 


twice  been  indicted  for  murder,  to  af- 
fect his  credibility  on  the  witness 
stand. 

In  Hays  v.  State  (1904)  47  Tex. 
Crim.  Rep.  149,  82  S.  W.  511,  the  ac- 
cvaed,  on  trial  for  a  violation  of  the 
local  option  law,  was  asked  on  cross- 
exa^mination  whether  he  was  not  un- 
der indictment  in  other  cases.  The 
court  compelled  him  to  answer  that  he 
was  under  indictment  in  thirteen  simi- 
lar cases.  On  appeal  it  was  contended 
that  such  testimony  was  not  admis- 
sible to  affect  his  credibility,  as  the 
offenses  did  not  carry  with  them  moral 
tuipitude.  The  court  upheld  the  ap- 
pellant's contention,  and  remanded  the 
cause. 

And  in  Shepherd  v.  State  (1916)  76 
Tex.  Crim.  Rep.  807,  174  S.  W.  609,  it 
was  held  that  the  defendant  should 
not  be  cross-examined  as  to  prior  in- 
dictments under  the  local  option  law, 
sinoe  they  would  not  tend  to  show 
moral  turpitude  affecting  credibility, 
and  the  offense  was  not  a  felony. 

But  in  Roes  v.  State  (1914)  72  Tex. 
Crim.  Rep.  611. 168  S.  W.  488,  a  prose- 
cution for  a  violation  of  the  local  op- 
tion law,  testimony  elicited  from  the 
defendant  on  his  cross-examination, 
to  the  effect  that  he  had  been  indicted 
for  violating  the  local  option  law  in 
other  counties  wh^e  the  offense  was 
a  felony,  was  held  to  be  admissible 
to  affect  his  credit  as  a  witness. 

In  Villareal  v.  State  (1915)  78  Tex. 
Crim.  Rep.  369,  182  S.  W.  322,  testi- 
mony elicited  from  the  accused  on 
trial  for  homicide,  that  he  was  under 
indictment  for  horse-stealing,  was 
held  to  be  admissible  as  going  to  his 
credibility. 

In  Hawthorne  v.  State  (1916)  80 
Tex.  Crim.  Rep.  264,  190  S.  W.  184,  it 
was  held  to  be  competent  for  the  state 
to  cross-examine  the  accused  as  to 
previous  indictments  for  felony  or 
crimes  involving  moral  turpitude,  for 
the  purpose  of  discrediting  him  as  a 
witness. 

(h)  Proof  of  remote  tnOUitmeKt, 

The  period-  of  time  which  has 
elapsed  since  the  return  of  an  indict- 
ment proof  of.  which  is  sought  to  be 
introduced  on  the  cross-examination 
of  the  accused,  for  the  purpose  of  af- 
fecting his  credibility,  will  be  consid- 
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ered  in  passing  on  its  admissibility. 
Winn  V.  State  (1908)  64  Tex.  Crim. 
Rep.  538,  113  S.  W.  918;  Sapp  v.  State 
(1916)  80  T«K.  Crim.  Rep.  873,  190 
S.  W.  489. 

In  Sapp  V.  State,  supra,  the  court 
stated  that  it  was  always  proper  to 
show  by  the  cross-examination  of  .the 
accused  that  he  had  been  indicted  for 
a  felony,  for  the  purpose  of  impeach- 
ing his  credibility,  provided  that  the 
offense  was  not  too  remote  in  time. 

In  Bowers  v.  State  (1902)  —  Tex. 
Crim.  Rep.  — ,  71  S.  W.  284,  the  court 
held  that  the  accused  was  properly 
cross-examined  as  to  a  previous 
charge  of  murder,  for  the  purpose  of 
attacking  his  credibility,  although  re- 
turned eighteen  years  before. 

But  in  the  later  case  of  Winn  v. 
State,  supra,  where  the  defendant,  in 
a  prosecution  for  homicide,  was  asked 
on  his  cross-examination,  for  the  pur- 
pose of  affecting  his  credibility,  if  he 
had  not  been  indicted  for  murder  some 
twenty  years  before,  and  further,  if 
he  had  not  pleaded  guilty  to  theft 
about  fourteen  years  before  the  pres- 
ent trial,  the  court  held  that  the  testi- 
mony was  inadmissible  as  too  remote. 

(e)  Limiting  effeot  of  testimony. 

It  seems  that  the  court  must  limit 
the  effect  of  testimony  elicited  on 
cross-examination  as  to  a  previous  in- 
dictment to  the  particular  issue  of 
credibility;  and  a  failure  in  this  re- 
spect will  be  considered  as  ground  for 
reversal.  Warren  v.  State  (1894)  83 
Tex.  Crim.  Rep.  502,  26  S.  W.  1082; 
Oliver  y.  State  (1894)  33  Tex.  Crim. 
Rep.  641,  28  S.  W.  202;  Scoville  v. 
State  (1903)  —  Tex.  Crim.  Rep.  — ,  77 
S.  W.  792;  Webb  v.  State  (1904)  47 
Tex.  Crim.  Rep.  306,  83  S.  W.  394; 
Simonds  v.  State  (1915)  76  Tex.  Crim. 
Rep.  487, 175  S.  W.  1064. 

In  Warren  v.  State  (1894)  S3  Tex. 
Crim.  Rep.  602,  26  S.  W.  1082,  the  ac- 
cused was  cross-examined  as  to  previ- 
ous indictments  for  theft.  The  ac- 
cused excepted  to  the  charge  of  the 
trial  judge,  which  did  not  limit  the 
effect  of  the  testimony  to  his  credibil- 
ity. On  this  point  the  court  on  appeal 
said:  "Where  such  testimony  is  ad- 
mitted, it  is  only  for  the  purpose  of 
impeachment  of  the  credibility  of  the 


defendant,  and  it  is  the  duty  of  the 
court  to  so  instruct  the  jury,  whether 
requested  or  not." 

In  Oliver  v.  State  (1894)  33  Tex. 
Grim.  Rep.  641,  28  S.  W.  202,  on  his 
cross-examination  the  defendant  tes- 
tified to  various  indictments  previous- 
ly found  against  him.  The  court  held 
that  the  questions  were  proper,  but 
that  the  effect  of  such  testimony 
should  be  restricted  to  the  purpose  for 
which  it  was  introduced. 

In  Scoville  v.  State  (1908)  —  Tex. 
Crim.  Rep.  — ,  77  S.  W.  792,  the  de- 
fendant, while  on  the  stand  as  a  wit- 
ness, was  asked  if  he  had  ever  been 
indicted  before.  He  answered  under 
objection  that  he  had  been  convicted  of 
burglary  about  nine  years  before,  and 
had  subsequently  been  indicted  for 
burglary  and  theft.  The  court  hdd 
that  the  testimony  was  proper  on  the 
question  of  credibility,  but  that  the 
effect  of  such  testimony  must  be  lim- 
ited to  the  question  of  credibility,  and 
a  failure  to  do  so  was  reversible  error. 

In  Webb  v.  State  (1904)  47  Tex. 
Crim.  Rep.  306,  83  S.  W.  394,  the  ap- 
pellant raised  the  objection  that  the 
testimony  elicited  on  his  cross-exami- 
nation as  to  previous  indictments  for 
felonies  had  not  been  properly  limited 
in  its  effect  to  the  question  of  credi- 
bility. The  court  held  that  "under 
the  authorities  this  point  is  well 
taken." 

In  Simonds  v.  State  (1915)  76  Tex. 
Crim.  Rep.  487,  175  S.  W.  1064,  where- 
in the  accused  was  cross-examined  as 
to  a  previous  indictment  for  felony, 
the  court  held  that  such  inquiry  was 
proper  as  affecting  his  credibility,  but 
that  the  effect  of  the  testimony  must 
be  limited  to  that  purpose. 

a.  THal. 

The  tendency  seems  to  be  to  exclude 
questions  as  to  a  previous  trial  not 
resulting  in  a  verdict  of  guilty.  Peo- 
ple V.  Simmons  (1916)  274  HI.  528.  113 
N.  E.  887;  Starling  v.  State  (1906) 
89  Miss.  328,  42  So.  798;  Marion  v. 
State  (1884)  16  Neb.  349,  20  N.  W. 
289;  People  v.  Gascone  (1906)  185  N. 
Y.  317,  78  N.  E.  287;  State  v.  Conway 
(1897)  20  R.  I.  270,  38  Atl.  666. 

The  New  York  court  of  appeals  has 
laid  down  the  rule  that  a  defendant 
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on  cross-examination  "cannot  be  asked 
if  he  was  tried  for  a  crime,  unless  it 
appears  that  he  was  convicted,  be- 
cause a  trial  followed  by  acquittal  is 
but  an  accusation  successfully  met. 
.  .  A  trial  which  resulted  in  an 
acquittal,  however,  does  not  tend  to 
discredit  a  witness,  and  is  incompetent 
for  that  purpose."  People  v.  Cascone 
(1906)  185  N.  Y.  317,  78  N.  E.  287. 

In  People  v.  Simmons  (1916)  274  111. 
528,  118  N.  E,  887,  wherein  the  ac- 
cused on  cross-examination  was  re- 
quired to  answer  inquiries  as  to  a 
previous  arrest  and  trial  for  having 
a  gun,  the  court  held  the  question  im- 
proper because  not  showing  such 
moral  turpitude  as  would  affect  the 
defendant's  credibility  as  a  witness. 

In  Starling  v.  State  (1906)  89  Miss. 
328,  42  So.  798,  the  court,  in  passing 
on  the  admissibility  of  testimony  elic- 
ited on  the  cross-examination  of  the 
accused  for  the  purpose  of  affecting 
his  credibility,  said:  "The  mere  fact 
that  the  witness  had  been  arraigned, 
arrested,  charged,  or  even  tried,  does 
not  come  within  any  recognized  meth- 
od of  impeachment.  The  charge  may 
have  been  maliciously  made,  the  trial 
may  have  resulted  in  acquittal,  the  ar- 
rest may  have  been  wrongful." 

In  Marion  v.  State  (1884)  16  Neb. 
349,  20  N.  W.  289,  the  defendant  was 
cross-examined  as  to  his  having  plead* 
ed  guilty  to  a  penitentiary  offense  in 
another  state,  for  the  purpose  of  at- 
tacking his  credibility.  The  prosecu- 
tion attempted  to  justiftr  its  inquiry 
by  citing  a  statute  providing  that  "a 
witness  may  be  interrogated  as  to  his 
previous  conviction  for  felony."  But 
the  court  held  the  evidence  improper, 
since  no  conviction  had  been  shown. 

In  State  v.  Conway  (1897)  20  R  I. 
270,  38  Atl.  656,  the  attorney  general 
was  permitted  to  ask  the  accused  if 
she  had  not  previously  pleaded  nolo 
contendere  to  an  indictment  for  nui- 
sance, and  paid  |100  and  costs.  The 
trial  judge,  over  objection,  ruled  in 
effect  that  this  evidence  was  com- 
petent for  the  purpose  of  affecting  the 
credibility  of  the  defendant,  and  that 
her  plea  of  nolo  contendere  amounted 
to  a  conviction.    The  court,  passing 


on  this  question,  held  that  the  evi- 
dence was  inadmissible,  saying  that 
tiie  statute  declares  that  conviction 
or  sentence  for  any  crime  or  misde- 
meanor may  be  shown,  and  that  while 
it  is  true  that  a  person  may  be  sen- 
tenced on  a  plea  of  nolo  contendere  as 
well  as  on  a  conviction,  yet  the  fact 
that  this  plea  only  admits  the  facts 
stated  for  the  purposes  of  the  particu- 
lar case  prevents  such  admission  from 
being  used  elsewhere. 

But,  on  the  other  hand,  some  juris- 
dictions have  admitted  questions  as  to 
a  prior  trial.  Parker  v.  State  (1894) 
186  Ind.  284,  85  N.  E.  1105;  Ellis  v. 
State  (1898)  152  Ind.  326,  62  N.  E. 
82;  State  v.  Dillman  (1918)  —  Iowa, 
— ,  168  N.  W.  204;  State  v.  Callian 
(1903)  109  La.  346,  S3  So.  86S;  State 
V.  Barrett  (1906)  117  La.  1086.  42  So. 
513;  Johnson  v.  State  (1917)  80  Tex. 
Grim.  Rep.  547,  191  S.  W.  1166.  Com- 
pare BuUington  v.  State  (1916)  78 
Tex.  Crim.  Rep.  187,  180  S.  W.  679. 

Thus,  in  Parker  v.  State  (1894)  136 
ind.  284,  36  N.  E.  1105,  the  state  cross- 
examined  the  defendants  as  to  certain 
arrests  and  prosecutions  against  them, 
for  the  purpose  of  affecting  their 
credibility.  The  court  held  that  the 
testimony  was  properly  admitted,  and 
added  that  the  extent  to  which  such 
cross-examination  might  go  was  large- 
ly in  the  discretion  of  the  trial  court. 

In  Ellis  V.  State  (1898)  152  Ind.  326, 
52  N.  E.  82,  wherein  the  defendant 
was  asked  on  cross-examination 
whether  there  had  been  certain  prose- 
cutions against  him  for  criminal  of- 
fenses previously  committed,  with  the 
intention  of  discrediting  his  testimony 
as  a  witness,  the  court  stated  it  was 
well  settled  in  Indiana  that  such  testi- 
mony was  convetent. 

In  a  prosecution  for  murder  the  de- 
f«iduit,  on  cross-examination,  and  for 
the  purpose  of  testing  his  credibility, 
was  asked  if  he  had  not  been  arrested 
and  fined  on  several  occasions  for 
fighting  and  for  assault.  Over  objec- 
tions he  was  required  to  answer.  The 
inquiries  related  to  incidents  which 
had  taken  place  some  nine  years  previ- 
ous to  the  offense  charged  in  the  in- 
dictment, and  when  defendant  was 
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nineteen  or  twenty  years  old.  The 
court  held  that  the  questions  in  them- 
selves were  proper  under  the  rule  that 
specific  acts  tending  to  discredit  a  wit- 
ness may  be  inquired  into  on  cross- 
examination,  but  added  that  the  in- 
quiries related  to  matters  too  remote 
in  time  to  bear  on  his  credibility. 
State  V.  Dillman  (1918)  —  Iowa,  — , 
168  N.  W.  204. 

In  State  v.  Callian  (1908)  109  La. 
346,  83  So.  363,  the  court  held  to  be 
proper  a  question  to  the  accused  on 
cross-examination,  "How  many  times 
have  you  been  before  the  court?" 

In  State  v.  Barrett  (1906)  117  La. 
1086,  42  So.  513,  a  prosecution  for 
murder,  wherein  the  defendants  ap- 
peared as  witnesses  in  their  own  be- 
half, the  court  held  that  it  was  proper 
for  the  state  to  test  their  credibility 
by  asking  them  whether  they  had 
previously  been  prosecuted  for  other 
offenses,  saying:  "It  is  well  settled 
in  our  jurisprudence  that,  when  a  de- 
fendant offers  himself  as  •  witness,  he 
may  be  asked,  on  cross-examination, 
whether  he  has  not  been  prosecuted 
before  for  other  offenses." 

And  see  Com.  v.  Wells  (1918)  69  Pa. 
Super.  Ct.  227,  wherein  the  court  held 
that  the  accused,  in  a  prosecution  for 
keeping  a  bawdyhouse,  might  be  cross- 
examined  as  to  a  previous  plea  of 
guilty  entered  by  her  to  a  similar 
charge,  for  the  purpose  of  lessening 
her  credibility. 

In  Johnson  v.  State  (1917)  80  Tex. 
Crim.  Rep.  547,  191  S.  W.  1165,  the 
court,  stating  the  Texas  rule,  said: 
"It  has  always  been  held  by  this  court, 
.  .  .  that  the  accused  when  he  testi- 
fies .  .  .  may  be  impeached  by  prov- 
ing by  such  witness  that  he  has  been 
.  .  .  legally  prosecuted  ...  of 
a  felony  or  misdemeanor  imputing 
moral  turpitude,  when  such  prosecu- 
tion   ...    is  not  too  remote." 

In  this  connection  see  Turner  v. 
State  (1917)  128  Aril.  666,  195  S.  W. 
5,  wherein  the  court  held  that  a  cross- 
examination  of  the  accused  as  to  his 
prior  killing  of  another  was  proper  to 
affect  his  credibiHtT,  he  later  being 
permitted  to  show  his  acquittal  of  the 
offense  named. 


IV.  Examination  <m  to  convteUon  of 
crime. 

a.  General  r%il0. 

1.  Under  statute. 

It  is  generally  provided  by  statute 
that  a  previous  conviction  of  crime 
may  be  shown  on  the  cross-examina- 
tion of  a  witness  for  the  purpose  of 
testing  his  credibility,  and  statutes  of 
this  kind,  even  when  not  specifically 
made  applicable  to  the  accused  in  a 
criminal  case,  are  held  to  be  s*  ap- 
plicable. 

United  States^— Ball  v.  United  States 
(1906)  78  C.  C.  A.  126,  147  Fed.  82; 
Fields  V.  United  States  (1916)  187  C 
C.  A.  98,  221  Fed.  242. 

Alabama.— Wells   v.    State    (1901) 

131  Ala.  48,  31  So.  672;  WiUiams  v. 
State  (1906)  144  Ala.  14,  40  So.  405; 
Hill  v.  Prattville  (1916)  13  Ala.  App. 
648,  69  So.  227;  Williams  v.  State 
(1917)  —  Ala.  App.  — ,  75  So.  703. 

Arkansas. — Turner  v.  State  (1911) 
100  Ark.  199,  139  S.  W.  1124;  Younger 
V.  State  (1911)  100  Ark.  821,  140  S. 
W.  139;  Benson  v.  State  (1912)  lOS 
Ark.  87,  145  S.  W.  888;  Hunt  ▼.  State 
(1914)  114  Ark.  239,  L.R,A.1915B,  131, 
169  S.  W.  778,  Ann.  Cas.  1916D,  68S; 
Seibert  v.  State  (1916)  121  Axk.  266^ 
180  S.  W.  990;  Conner  v.  State  (1918) 

132  Aik.  681,  201  S.  W.  286;  Kelley  t. 
State  (1918)  188  Ark.  261,  202  S.  W. 
49. 

California. — ^People  v.  Chin  Mook 
Sow  (1877)  51  Cal.  597;  People  v. 
Johnson  (1881)  57  Cal.  571;  People 
V.  Abbott  (1884)  2  Cal.  Unrep.  383, 
4  Pac.  769;  People  v.  Meyer  (1888)  75 
Cal.  883,  17  Pac.  431;  People  v.  Crow- 
ley (1893)  100  Cal.  478,  35  Pac.  84; 
People  V.  Chin  Hane  (1895)  108  Cal. 
606,  41  Pac,  700;  People  v.  Arnold 
(1897)  116  Cal.  682,  48  Pac.  803;  Peo- 
ple V.  Sears  (1897)  119  Cal.  269,  61 
Pac.  325;  People  v.  Soeder  (1906)  150 
Cal.  12,  87  Pac.  1016;  People  v.  Car- 
son (1909)  155  Cal.  164,  99  Pac.  970; 
People  V.  Oliver  (1908)  7  Cal.  App. 
601,  96  Pac.  172;  People  v.  Herges 
(1910)  14  Cal.  App.  278,  111  Pac.  624; 
People  V.  Rader  (1914)  24  Cal.  App. 
477,  141  Pac.  958;  People  v.  Moras 
(1914)  25  Cal.  App.  472,  144  Pac.  1S2; 
People  v.  Oubridge  (1918)  —  CaL 
App.  — ,  176  Pac.  276. 
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Celmrad*.  —  Dennison  v.  People 
(1918)  —  Colo.  — ,  174  Pac.  685. 

District  of  Cohmbia. — Thompson  v. 
United  States  (1908)  SO  App.  D.  G. 
862,  12  Ann.  Caa.  1004 

FlBrid&^WaUaoe  v.  State  (1809) 
41  Fla.  647, 26  So.  718 ;  Squires  v.  State 
(1900)  42  Fla.  261,  27  So.  864. 

Iowa.— State  t.  O'Brien  (1890)  81 
Iowa,  98,  46  N.  W.  861 ;  State  t.  Carter 
(1908)  121  Iowa,  186,  96  N.  W.  710; 
State  V,  Concord  (1916)  172  Iowa,  467, 
154  N.  W.  763. 

KcKtnckjr.— Lockard  v.  Com.  (1888) 

87  Ky.  201,  8  S.  W.  266;  Pace  v.  Com. 
(1889)  89  Ky.  204,  12  S.  W.  271;  Bur- 
dette  v.  Gem.  (1892)  98  Ky.  76,  18  S. 
W.  1011;  Henderson  v.  Com.  (1906) 
122  Ey.  296,  91  S.  W.  1141;  Ochsner  v. 
Cora.  (1906)  128  Ky.  761,  109  S.  W. 
826;  Page  v.  Com.  (1909)  —  Ky.  — . 
119  S.  W.  760;  Ge  Burk  v.  Com.  (1918) 
168  Ky.  264, 166  S.  W.  381;  SnlliTan  v. 
Com.  (1914)  158  Ky.  686,  166  S.  W. 
696;  Wilson  t.  Com.  (1901)  28  Ky.  L. 
Rep.  1044,  64  S.  W.  467;  Morgan  v. 
Com.  (1908)  24  Ky.  L.  Rep.  2117,  72 
S.  W.  1098;  Farmer  v.  Com.  (1906) 
28  Ky.  L.  Rep.  1168,  91  S.  W.  682. 

Minnesota.— State  v.  Curtis  (1888) 
89  Minn.  367,  40  N.  W.  263;  State  v. 
Gordon  (1908)  106  Minn.  217,  117  N. 
W.  483,  IB  Ann.  Cas.  897;  State  V. 
Kight  (1908)  106  Minn.  871, 119  N.  W. 
56. 

Mississippi.  —  Williams  v.  State 
(1905)  87  Miss.  878,  39  So.  1006. 

Missouri— State  v.  Blitz  (1903)  171 
Mo.  630,  71  S.  W.  1027;  State  v.  Heu- 
sack  (1906)  189  Mo.  296,  88  S.  W.  21; 
State  ▼.  Spivey  (1905)  191  Mo.  87,  90 
S.  W.  81;  State  v.  Woodward  (1905) 
191  Mo.  617,  90  S.  W.  90;  State  v.  Bar- 
rington  (1906)  198  Mo.  23,  95  S.  W. 
235;  State  v.  Jenkins  (1915)  —  Mo. 
— ,  178  S.  W.  91;  State  v.  Johnson 
(1917)  —  Mo.  — ,  192  S.  W.  441; 
State  V.  Shanks  (1910)  160  Mo.  App. 
370,  180  S.  W.  451;  State  v.  Clement 
(1916)  —  Mo.  App.  — ,  183  S.  W.  1188. 

MentatUL— State  v.  Black  (1894)  15 
Mont.  143,  38  Pac.  674. 

Nebraska.— Johns  v.   State    (1910) 

88  Neb.  146, 129  N.  W.  247. 

New  Jersey.— ^Roop  v.  State  (1896) 
66  N.  J,  L.  479,  34  Ati.  749;  Brown  v. 
State  (1898)  62  N.  J.  L.  666,  42  Atl. 


811;  State  v.  Henson  (1901)  66  N.  J. 
L.  601,  50  Atl.  468,  616;  State  v.  Mount 
(1906)  72  N.  J.  L.  365,  61  Atl.  269. 

New  Yorib — People  v.  Noelke  (1888) 
94  N.  Y.  187,  46  Am.  R«».  128;  People 
V.  Cardillo  (1912)  207  N.  Y.  70,  100  N. 
E.  716,  Ann.  Cas.  1914C,  256;  People 
V.  Callahan  (1912)  161  App.  Div.  666, 
136  N.  Y.  Supp.  407,  27  N.  Y.  Grim. 
Rep.  491. 

Oretron.— State  v.  Lurch  (1886)  12 
Or.  99,  6  Pac.  406 ;  State  v.  Deal  (1908) 
62  Or.  568,  98  Pac.  165. 

PennsylTania. — Com.  v.  Garancho? 
skie  (1916)  261  Pa.  247,  96  Atl.  613. 

WashingtMU— State  v.  Payne  (1893) 
6  Wash.  563,  34  Pac.  817;  State  v.  (Sott- 
freedson  (1901)  24  Wash.  398,  64  Pac. 
623;  State  v.  Blaine  (1911)  64  Wash. 
122,  116  Pac.  660;  State  v.  Overland 
(1912)  68  Wash.  666,  128  Pac.  1011; 
State  ▼.  Brownlow  (1916)  89  Wash. 
682,  164  Pac  1099. 

Wisc4Muin.  —  Thornton  v.  State 
(1903)  117  Wis.  338,  98  Am.  St.  Rep. 
924,  93  N.  W.  1107. 

Canada.— Rex  v.  D'Aoust  (1902)  8 
Ont  L.  Rep.  653,  6  Can.  Grim.  Gas.  407. 

In  Ball  T.  United  States  (1906)  78 
C.  C.  A.  126,  147  Fed.  82,  it  was  held 
that  a  question  asked  of  the  accused, 
on  cross-examinati«i,  whether  he  had 
formerly  been  eonvieted  in  California 
on  a  change  of  using  the  mails  to  de- 
fraud, was  proper  as  affecting  his 
credibility  as  a  witness. 

In  Fields  t.  United  States  (1915) 
187  C.  C.  A.  96,  221  Fed.  242,  a  prose- 
cution for  running  an  Illicit  still,  it 
was  held  proper  to  compel  the  defend- 
ants to  admit  on  their  cross-examina- 
tion that  they  had  previously  been 
convicted  and  punished  for  similar  of- 
fenses, since  this  testimony  tended  to 
affect  the  credibility  of  the  witnesses. 
The  court  added  that  such  an  offense 
involved  moral  delinquency,  which  is 
the  test  of  admissibility  in  such  case. 

In  Thompson  v.  State  (1898)  100 
Ala.  70, 14  So.  878,  the  court  held  that 
the  previous  conviction  of  a  defendant 
could  not  be  shown  for  the  purpose 
of  discrediting  his  testimony  on  his 
cross-examination,  but  only  by  pro- 
duction of  the  record  of  conviction. 

But  by  the  enactment  of  the  Statute 
ot  1897.  the  rule  was  changed  so  as 


Digitized  by 


Google 


1628 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AXJL 


to  admit  evidence  of  previous  convic- 
tion on  the  cross-examination  of  the 
accused.  Wells  v.  State  (1901)  ISl 
Ala.  48,  31  So.  572,  wherein  it  was 
held  permissible  for  the  state  to  cross- 
examine  the  accused  as  to  a  previous 
conviction  for  another  offense,  the 
purpose  being  to  affect  his  credibility 
as  a  witness. 

In  Alabama  it  has  been  held  that  it 
is  only  with  reference  to  convictions 
for  crimes  that  are  infamous  that  a 
witness  may  be  examined,  and  that  it 
is  only  that  character  of  crimes  which, 
under  the  statute,  affects  his  credibil- 
ity. Williams  v.  State  (1906)  144  Ala. 
14,  40  So.  406. 

In  Hill  v.  Prattville  (1915)  18  Ala. 
App.  643,  69  So.  227,  it  was  held  com- 
petent for  the  state  to  prove  by  the 
defendant  on  his  cross-examination 
that  he  had  been  convicted  of  forging 
a  check,  since  this  was  a  crime  involv- 
ing moral  turpitude,  and  thus  affect- 
ing his  credibility  as  a  witness. 

In  Turner  v.  State  (1911)  100  Ark. 
199,  189  S.  W.  1124,  wherein  the  de- 
fendant, on  trial  for  grand  larceny, 
was  asked  on  cross-examination  if  he 
had  not  been  previously  convicted  of 
petit  larceny,  the  court  held  that  the 
inquiry  was  proper,  as  going  to  his 
credibility  as  a  witness. 

Likewise  the  court  in  Younger  v. 
State  (1911)  100  Ark.  821,  140  S.  W. 
139,  held  that  the  defendant,  having 
taken  the  witness  stand  in  his  own  be- 
half, was  subject  to  all  the  rules  of 
examination  and  impeachment  as  any 
other  witness;  and  that,  for  the  pur- 
pose of  testing  his  credibility,  the 
state  had  the  right  on  cross-examina- 
tion to  ask  him  if  he  had  not  been 
convicted  of  petit  larceny. 

And  it  has  been  held  that  "upon  his 
cross-examination,  therefore,  [defend- 
ant] may  be  questioned  relative  to 
specific  acts  for  the  purpose  of  dis- 
crediting his  testimony,  and  he  may 
be  asked  as  to  whether  or  not  be  has 
suffered  a  former  conviction  for  some 
crime  affecting  his  credibility."  Ben- 
son V.  State  (1912)  103  Ark.  87,  145  S. 
W.  883 

In  Hunt  V.  SUte  (1914)  114  Ark. 
289,  L.R.A.1915B,  181,  169  S.  W.  778, 
Ann.  Gas.  1916D,  583,  it  was  held  that 


where  the  defendant  in  s  criminal 
prosecution  takes  the  witness  stand,  he 
places  himself  in  the  attitude  of  any 
other  witness,  and  may  be  interro- 
gated concerning  specific  acts  of  his 
own  for  the  purpose  of  testing  his 
credibility,  and  that  under  this  doc- 
trine he  may  be  asked  about  a  prior 
judgment  of  conviction. 

In  Seibert  v.  State  (1915)  121  Ark. 
358,  180  S.  W.  990,  wherein  the  ac- 
cused, in  a  prosecution  for  unlawfully 
selling  spirituous  liquors,  was  re- 
quired to  answer  inquiries  on  cross- 
examination  as  to  prior  convictions 
for  selling  whisky,  the  court  held  that 
this  was  a  proper  examination  for  the 
purpose  of  affecting  his  credibility. 

So  in  Nelson  v.  State  (1919)  —  Ark. 
— ,  212  S.  W.  93,  a  prosecution  for  sell- 
ing liquor  in  violation  .«f  law,  the 
court  held  that  the  accused  might  be 
crosB-exaBiiaed  as  to  his  cominission 
of  other  offenses,  for  the  purpose  of 
affecting  his  credibility. 

It  has  been  held  in  California  that, 
for  the  purpose  of  affecting  his  credi- 
bility, the  defendant  in  a  criminal  case 
may  be  asked  whether  he  has  been 
convicted  of  a  prior  felony.  The  deci- 
sion, however,  is  based  on  the  statute. 

Thus,  in  People  v.  Johnson  (1881) 
67  Cal.  671,  wherein  it  appeared  that 
defendant  was  asked  on  cross-exami- 
nation whether  he  had  been  convicted 
of  a  felony  prior  to  the  present  chai-ge, 
the  court  held  that  the  question  was 
permissible  as  affecting  his  credibility 
as  a  witness. 

Likewise  in  People  v.  Crowley 
(1893)  100  Cal.  478,  35  Pac.  84,  it  was 
held  that  the  act  of  the  defendant  in 
offering  himself  as  a  witness  laid  him 
open  to  cross-examination  as  to  any 
previous  convictions  for  felony,  for 
the  purpose  of  impugning  his  credi- 
bility. 

Under  the  California  statute  it  was 
held  in  People  v.  Chin  Mook  Sow 
(1877)  51  CaL  697,  that  a  defendant 
under  cross-examination  as  a  witeess 
might  be  questioned  as  to  a  ivevioua 
conviction  for  crime,  to  affect  his 
credibility. 

In  People  v.  Meyw  (1888)  76  CaL 
383,  17  Pac.  431,  the  court  held  that 
an  affirmative  answer  to  the  question. 
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"Have  you  ever  been  eonvieted  of  a 

felony  in  this  city  or  county?"  had  a 
tendency  to  throw  discredit  on  a  de- 
fendant as  a  witness,  and  was  prop* 
erly  put  on  cross-examination  for  this 
purpose. 

And  a  similar  holdlnar,  that  the  ac- 
cused might  be  cross-examined  as  to 
his  prior  convietlon  of  crime  for  the 
purpose  of  affecting  his  credibility, 
was  made  tn  People  v.  Abbott  (1884) 
2  CaL  Unrep.  888,  4  Pac.  769.  These 
cases  in  effect  overruled  People  v. 
Buckner  (1884)  —  CaL  — ,  4  Pac.  489. 
where  the  court  held  that  the  record 
of  the  judgment  of  conviction  was  nec- 
essary to  show  the  prior  conviction  of 
a  witness  for  the  purpose  of  affecting 
hia  credibility,  and  likewise  a  similar 
holding  in  People  v.  McDonald  (1870) 
39  Cal.  697,  which  was  decided  before 
the  statute  was  enacted  permitting 
proof  of  previous  conviction  to  be 
made  on  cross-examination. 

In  construing  the  California  statute 
the  court  has  said:  "In  order  to  im- 
peach the  credibility  of  a  witness,  in- 
cluding a  defendant  when  he  testifies, 
the  witness  may  be  asked  if  he  has 
ever  been  convicted  of  a  felony.  .  .  . 
Beyond  this  the  examination  should 
not  go."  People  v.  Chin  Hane  (1895) 
108  Cal.  597,  41  Pac.  700. 

Likewise,  in  People  v.  Arnold  (1897) 
116  CaL  682,  48  Pac.  808,  the  court 
said:  "Under  the  rule  established  in 
this  state,  the  defendant's  character 
for  truth,  honesty,  and  integrity  is  in 
issue  when  he  offers  himself  as  a  wit- 
ness, and  he  thereupon  becomes,  as 
held  in  People  v.  Hickman  (1896)  113 
Cal.  80,  86,  45  Pac.  175,  'subject  to  the 
same  rules  for  testing  his  credibility 
before  the  jury,  by  impeachment  or 
otherwise,  as  any  other  witness.'  One 
of  the  authorized  methods  of  impeach- 
ment prescribed  by  the  Code  is  'that 
it  may  be  shown  by  the  examination 
of  the  witness  or  the  record-  of  the 
judgment  that  he  has  been  convicted 
of  a  felony.'" 

The  rule  was  applied  in  People  v. 
Sears  (1897)  119  CaL  269,  51  Pac.  325, 
wherein  the  court  said :  "When  a  de- 
fendant offers  himself  as  a  witness  in 
his  own  behalf,  he  becomes  subject  to 
most  of  the  rules  applicable  to  other 
witnesses,  and  among  those,  and  for 


the  purpose  of  impeaehing  his  evi- 
dence, he  may  be  asked  if  he  has  been 
convicted  of  a  felony." 

So  in  People  v.  Soeder  (1906)  150 
Cal.  12,  87  Pac.  1016,  it  wa«  held  that 
the  defendant  was  properly  cross-ex- 
amined as  to  his  prior  conviction  of  a 
felony  for  the  purpose  of  testing  his 
credibili^. 

In  People  v.  Oliver  (1908)  7  Cal. 
App.  601,  95  Pac  172,  the  court  said: 
"Under  the  rule  established  in  this 
state  the  defendant's  character  for 
truth,  honesty,  and  integrity  is  in  is- 
sue when  he  offers  himself  as  a  wit- 
ness, and  he  thereupon  becomes  .  .  ;> 
'subject  to  the  same  roles  for  test- 
ing his  credibility  before  the  jury, 
by  impeachment  or  otherwise,  as  any 
other  witness,'"  and  a  question  to 
defendant,  on  cross-examination,  as 
to  whether  he  had  ever  been  convicted 
of  a  felony;  was  held  proper. 

In  People  v.  Carson  (1909)  155  CaL 
164,  99  Pac.  970,  it  was  held  that  the 
prosecution  was  properly  permitted  to 
cross-examine  the  accused  as  to  how 
many  times  he  had  been  convicted  of 
felony. 

The  court  applied  the  same  rule  in 
People  v.  Herges  (1910)  14  CaL  App. 
273,  111  Pac.  624,  and  People  v.  Moran 
(1914)  25  Cal.  App.  41^,  144  Pac.  152, 
wherein  it  appeared  that  the  defend- 
ant was  cross-examined  as  to  his 
previous  conviction  of  a  felony,  and 
•  further,  as  to  how  often  he  had  been  so 
convicted,  and  the  questions  were  both 
held  proper,  the  court  stating  that  the 
same  tests  of  credibility  applied  to  ac- 
cused as  to  any  other  witness  on  cross- 
examination. 

In  People  v.  Rader  (1914)  24  CaL 
App.  477,  141  Pac.  958,  the  defendant 
objected  to  inquiries  on  cross-eacami- 
nation  as  to  previous  convictions  of 
felony,  claiming  they  were  wrongful 
and  prejudicial;  but  the  court,  apply- 
ing the  statute,  held  that  such  in- 
quiries were  entirely  justified  for  the 
purpose  of  affecting  his  credibility  as 
a  witness. 

The  O>lorado  statute  provides  that 
"the  conviction  of  any  person  for  any 
crime  may  be  shown  for  the  purpose 
of  affecting  the  credibility  of  such 
witness."  In  Dennison  v.  People 
(1918)  —  Colo.  — ,  174  Pac.  595,  the 
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defendant  was  asked  whether  he  had 
been  convicted  of  a  crime,  and  an  ob- 
jection thereto  was  overruled.  On  ap' 
peal  the  court  held  that  the  statute 
had  been  correctly  applied. 

In  the  District  of  Columbia  it  is  pro- 
vided by  statute  that  the  prior  con- 
viction of  a  witness  may  be  shown  on 
his  cross-examination  for  the  purpose 
of  affecting  his  credibility,  and  it  has 
been  held  that  the  statute  applies  as 
well  to  an  accused  when  on  the  stand 
in  his  own  behalf.  Thompson  v.  Unit- 
ed States  (1908)  30  App.  D.  C.  852,  12 
Ann.  Cas.  1004. 

«  In  Squires  v.  State  (1900)  42  Fla. 
251,  27  So.  864,  the  defendant,  on  trial 
for  larceny,  was  sworn  in  his  own 
behalf,  and  the  state's  attorney,  on 
cross-examinatiOB,  asked  if  he  had 
been  convicted  of  larceny  heretofore. 
As  the  purpose  of  the  quration  was  to 
obtain  an  admisaion  affecting  his  cred- 
ibility, it  was  held  a  proper  one,  on 
the  authorily  of  Wallace  v.  State 
(1899)  41  Fla.  547,  26  So.  718,  wherein 
it  was  held  that  the  range  of  cross- 
examination  to  affect  credibility  is  or- 
dinarily a  matter  within  the  discretion 
of  the  trial  judge,  and  will  not  be  in- 
terfered with  unless  abused. 

In  State  v.  O'Brien  (1890)  81  Iowa, 
98,  46  N.  W.  861,  the  defendant  testi- 
ed  on  cross-examination  as  to  con- 
victions for  offenses  previously  com- 
mitted, and  the  court  held  that  this 
testimony  was  proper  on  the  question 
of  credibility,  stating  the  same  rule 
to  be  applicable  to  the  accused  as  a 
witness,  as  to  witnesses  generally. 

In  State  v.  Carter  (1903)  121  Iowa, 
185,  96  N.  W.  710,  the  rule  was  again 
applied,  that  a  previous  conviction  of 
felony  may  be  shown  on  the  cross- 
examination  of  the  accused,  and  legiti- 
mately bears  on  his  credibility. 

In  State  v.  Concord  (1915)  172 
Iowa,  467,  154  N.  W.  768,  the  accused 
in  a  prosecution  for  burglary  was 
asked  by  the  cross-examiner  if  he  had 
ever  been  convicted  of  a  felony.  The 
trial  court  admitted  this  testimony. 
On  appeal  it  appeared  that  the  state's 
attorney  had  evidently  intended  this 
evidence  not  for  impeaching  purposes, 
but  to  show  prior  conviction  for  a 
similar  offense.     For  this  reason  its 


admission  was  held  to  be  error.  The 
court  in  explanation  said  of  the  ac- 
cused: "Of  course  he  is  subject  to 
impeachment  as  any  other  witness; 
but  the  state,  in  conducting  the  cross- 
examination,  should  be  confined  strict- 
ly to  matters  of  impeachment,  and  not, 
under  cover  thereof,  be  permitted  to 
inject  prejudicial  matter." 

The  Kentucky  rule  was  set  forth  in 
Sullivan  v.  Com.  (1914)  158  Ky.  5S6, 
165  S.  W.  696,  as  follows:  "The  Code 
provides  that  a  witness  may  not  be 
impeached  by  evidence  of  particular 
wrongful  acts.  The  only  exception  to 
this  rule  is  that  it  may  be  shown  by 
the  examination  of  a  witness  or  record 
of  the  judgment  that  he  has  been  con- 
victed of  a  felony.  In  constraing  this 
section  it  has  been  repeatedly  held 
that  it  is  not  competent  to  impeach  a 
witness  by  evidence  of,  or  to  interro- 
gate him  concerning,  particular  acts  or 
crimes,  or  a  previous  indictment,  but 
it  is  proper  to  ask  him  if  he  has  been 
convicted  of  a  felony;  and  this  rule 
applies  to  parties  as  well  as  other 
witnesses." 

In  Burdette  v.  Com.  (1892)  93  Ky. 
76,  18  S.  W.  1011,  wherein  the  accused 
was  cross-examined  as  to  a  previous 
conviction  for  stealing,  it  was  held 
that  the  trial  judge  had  properly 
required  him  to  answer,  such  testi- 
mony going  to  his  credibility.  The 
court  added:  "Every  reasonable  test 
should  be  applied  that  will  enable  the 
jury  to  fix  a  proper  estimate  upon  the 
credit  of  a  witness." 

In  Wilson  v.  Com.  (1901)  28  Ky.  L. 
Rep.  1044,  64  S.  W.  457,  the  defend- 
ant, having  testified  in  his  own  behalf^ 
was  cross-examined  and  the  informa- 
tion was  elicited  that  he  had  twice 
before  been  convicted  of  felony.  The 
court  held  that,  in  accordance  with  the 
established  rule  in  Kentucky,  such 
testimony  was  competent  as  affecting 
his  credibility. 

In  Henderson  v.  Com.  (1906)  122 
Ky.  296,  91  S.  W.  1141,  the  accused 
complained  that  'the  trial  court  had 
required  him  to  answer  an  inquiry  on 
cross-examination  as  to  a  previous  im- 
prisonment under  conviction  of  for- 
gery. The  court  held  that,  under  the 
statute,  it  waa  pi«p«r  to  examine  a 
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witness  as  to  «  previous  cosTiction  of 
felony  for  the  purpose  of  testing  his 
credibility. 

In  Ge  Burk  v.  Con.  (1S18)  158  Ky. 
264, 155  S.  W.  881,  wherein  it  appeared 
that  the  accused  had  been  cross-ex- 
amined as  to  a  previous  conviction  and 
imprisonment  for  felony,  the  court 
held  that  this  was  competent  testi- 
mony in  the  issue  of  defendant's 
credibility  as  a  witness,  and  was  in 
accord  with  the  established  precedent 
in  Kentucky. 

In  State  v.  Curtis  (1888)  39  Minn. 
857,  40  N.  W.  263,  the  defendant  was 
asked  on  croas-examination,  if  he  had 
previously  been  convicted  of  a  felony. 
Under  the  Minnesota  statute  allowing 
the  fact  of  a  witness's  previous  con- 
viction for  crime  to  be  proved  by  his 
cross-examination  for  the  purpose  of 
affecting  the  weight  of  his  testimony, 
this  was  held  to  be  proper. 

In  State  v.  Gordon  (1908)  105  Minn. 
217,  17  N.  W.  483,  15  Ann.  Cas.  897, 
the  court  said:  "It  is  the  settled  law 
that,  on  cross-examination,  a  defend- 
ant may  be  impeached  by  questions  as 
to  a  former  conviction." 

In  State  v.  Kight  (1908)  106  Minn. 
871,  119  N.  W.  56,  on  the  cross-exami- 
nation of  the  accused  he  was  ques- 
tioned as  to  his  convictiom  for  other 
crimes  for  the  purpose  of  impugning 
his  credibility.  The  court  held  that  he 
was  subject  to  the  same  rules  as  other 
witnesses  and  was  properly  examined, 
saying:  "The  extent  to  which  the 
cross-examination  may' go  for  the  pur- 
pose of  testing  his  credibility  rests  in 
the  discretion  of  the  trial  court" 

And  in  Mississippi  it  has  been  held 
proper  under  a  statute  for  the  district 
attorney  to  cross-examine  the  accused 
as  to  his  previous  conviction  of  crime. 
Williams  v.  State  (1906)  87  Miss.  373, 
39  So.  1006. 

Before  the  enactment  of  a  statute  in 
1895  in  Missouri,  it  was  not  proper 
to  show  the  prior  conviction  of  a  wit- 
ness otherwise  than  by  production  ot 
the  record  thereof.  Thus,  in  State  v. 
Rugan  (1878)  68  Mo.  214,  the  defend- 
ant was  asked  on  cross-examination  if 
he  had  not  been  previously  convicted 
of  crime.  The  court  held  that  this 
was  improper  under  the  best-evidence 


rule,  requiring  the  produetion  of  the 
record  of  conviction. 

In  State  v.  Manning  (1901)  87  Mo. 
App.  78,  the  court  held  that  under 
§  4680,  Revised  Statutes  1889,  provid- 
ing that,  for  the  purpose  of  affecting 
his  credibility,  an  accused  might  be 
cross-examined  as  to  his  prior  convic- 
tion of  crime,  it  was  not  proper  to  ex- 
amine him  as  to  a  conviction  for  a  non- 
infamous  crime. 

But  in  State  v.  Blitz  (1903)  171  Mo. 
630,  71  S.  W.  1027,  the  court  held  that 
the  conviction  of  any  offense  could  be 
shown  on  the  cross-examination  of  a 
defendant  for  the  purpose  of  affecting 
his'  credibility,  thus  overruling  the 
holding  of  Stete  v.  Manning  (Mo.)  su- 
pra. 

And  in  State  v.  Shanks  (1910)  160 
Mo.  App.  870,  180  S.  W.  461,  wherein 
the  defendant  in  a  prosecution  for 
larceny  was  required  on  cross-exami- 
nation to  answer  inquiries  as  to  prior 
convictions  for  assault  and  battery 
and  carrying  a  concealed  weapon,  and 
these  offenses  were  both  misdemean- 
ors, the  court  held  the  testimony  prop- 
er as  going  to  .the  defendant's  credi- 
bility. The  court,  commenttng  on  the 
decision  reached  in  State  v.  Manning, 
supra,  said:  "Though  doubt  was  ex- 
pressed in  Stete  V.  Manning,  .  .  . 
as  to  whether  or  not  the  credibility 
of  defendant  in  a  criminal  case  might 
be  attecked  by  showing  a  conviction 
for  anything  other  than  an  infamous 
crime,  it  is  now  well  settled  that  the 
stetute  .  .  .  authorizes  such  in- 
quiries as  were  made  of  defendant 
here.  Under  repeated  decisions  of  our 
supreme  court,  it  is  competent  to  im- 
peach a  defendant  who  testifies  in  his 
own  behalf  by  showing  that  he  had 
theretofore  been  convicted  of  a  mis- 
demeanor, and  questions  directed  to 
such  impeachment  may  be  propounded 
in  the  cross-examination." 

In  Stete  V.  Heusack  (1906)  189  M«k 
296,  88  S.  W.  21,  it  was  held  proper  to 
cross-examine  the  defendant  as  to  his 
previous  conviction  of  crime  for  the 
purpose  of  affecting  his  credibility, 
production  of  the  record  no  longer  be- 
ing necessary. 

And  in  Stete  v.  Woodward  (1905) 
191  Mo.  617,  90  S.  W.  90,  wherein  the 
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defendant  on  cross-examination,  and 
for  the  purpose  of  affecting  his  credi- 
bility, was  asked  if  he  had  previously 
been  convicted  of  any  crime,  the  court 
held  that  this  was  a  proper  examina- 
tion under  the  established  rule. 

But  while  it  is  proper,  under  the 
statute  of  Missouri,  to  cross-examine 
the  accused  as  to  a  previous  convic- 
tion for  crime  for  the  purpose  of  af- 
fecting his  credibility,  the  court  has 
held  that  the  question  must  be  pro- 
pounded in  accordance  with  the  stat- 
ute. State  v.  Spivey  (1905)  191  Mo. 
87,  90  S.  W.  81,  wherein  the  court  said: 
"We  are,  however,  of  the  opinion  that 
the  prosecuting  attorney  should  pro- 
pound this  question  in  accordance 
with  the  statute ;  that  is,  to  inquire  of 
the  witness  if  he  was  ever  convicted 
in  any  court  of  a  criminal  offense,  and 
not,  for  the  purpose  of  influencing  the 
jury,  ask  him  'if  he  wasn't  in  the  peni- 
tentiary of  this  state  for  stealing  cat- 
tle or  burglarizing  some  store.' " 

In  State  v.  Jenkins  (1916)  —  Mow 
-x,  178  S.  W.  91,  it  was  held  that  the 
Missouri  statute  expressly  authorizes 
the  propounding  of  questions  as  to 
prior  convictions  for  crime,  for  the 
purpose  of  affecting  the  credibility  of 
a  defendant  on  cross-examination. 

And  in  State  v.  Johnson  (1917)  — 
Mo.  — ,  192  S.  W.  441,  wherein  the  de- 
fendant in  a  prosecution  for  homicide 
was  cross-examined  as  to  a  previous 
conviction  for  shoplifting,  this  inquiry 
was  held  competent  for  the  purpose  of 
impeaching  the  defendant's  credibil- 
ity. 

In  State  v.  Black  (1894)  IB  Mont. 
143,  38  Pac.  674,  the  accused,  on  cross- 
examination,  was  asked  if  he  had  been 
convicted  of  a  felony  in  Minnesota, 
an  objection  to  the  question  as  improp- 
er being  overruled.  The  court  held 
that  the  question  was  proper,  saying: 
"We  think  it  certainly  is  competent 
and  material  to  show,  on  cross-exam- 
ination, that  a  defendant  had  been 
convicted  of  felony,  in  order  to  dis- 
credit him." 

In  Johns  v.  State  (1910)  88  Neb. 
146,  129  N.  W.  247,  it  was  held  that  a 
question  to  the  accused  on  cross-exam- 
ination, whether  he  had  been  twice 
convicted  of  a  felony,  was  properly 


put  for  the  purpose  of  disparaging  his 
credibility. 

In  State  v.  Henson  (1901)  66  N.  J. 
L.  601,  BO  Atl.  -468,  616,  it  was  held 
competent  on  cross-examination  to  ask 
a  defendant  if  he  had  not  pleaded  "non 
vult  contendere"  to  an  indictment  for 
petit  larceny,  for  the  purjMse  of  affect- 
ing his  credibility,  the  court  stating 
that  in  effect  this  plea  was  equivalent 
to  conviction.  And  in  stating  the  rule 
that  it  was  proper  to  cross-examine  an 
accused  as  to  his  previous  conviction 
of  crime,  the  court  said  that  the  word 
"crime"  included  all  grades  of  offense. 

In  State  v.  Henson  (N.  J.)  supra,  it 
was  held  proper  to  cross-examine  a 
defendant  as  to  previous  convictions 
for  crime,  for  the  purpose  of  discred- 
iting his  testimony,  and  the  word 
"crime"  was  held  to  include  all  grades 
of  offense. 

Likewise  in  Brown  v.  State  (1898) 
62  N.  J.  L.  666.  42  Atl.  811,  tiie  court 
held  that  it  was  propw  to  cross-ex- 
amine the  accused  as  to  his  conviction 
of  grand  larceny  for  the  purpose  of 
assisting  the  jury  in  judging  of  his 
character  as  a  witness. 

In  Roop  V.  State  (1896)  58  N.  J.  L. 
479,  84  Atl.  749,  the  court  held  that 
an  inquiry  in  a  prosecution  for  keep- 
ing a  disordwly  house,  as  to  a  prior 
conviction  of  the  same  offense,  was 
properly  put  to  the  accused  on  cross- 
examination,  in  disparagement  of  his 
credibility. 

In  State  v.  Mount  (1905)  72  N.  J. 
L.  365,  61  Atl.  269,  it  was  held  proper 
to  cross-examine  the  accused  as  to 
prior  convictions,  to  affect  his  cred- 
ibility. The  decision  in  State  v.  Mount 
(N.  J.)  supra,  was  reversed  in  (1906) 
78  N.  J.  L.  582,  64  Atl.  124,  but  on 
other  grounds. 

In  People  v.  Noelke  (1883)  94  N.  Y. 
187,  46  Am.  Rep.  128,  wherein  the  de- 
fendant, in  a  prosecution  for  selling 
lottery  tickets,  took  the  stand  in  his 
own  behalf,  it  was  held  proper  for  the 
state  to  ask  him  on  cross-examination, 
for  the  purpose  of  testing  his  cred- 
ibility, if  he  had  not  been  convicted 
in  liie  Federal  court  of  mailing  lottery 
circulars,  since  an  affirmative  answer 
thereto  most  necessarily  have  tended 
to  discredit  him. 
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Similarly  in  People  v.  Callahan 
(1912)  151  App.  Div.  666,  136  N.  Y. 
Supp.  407,  27  N.  Y.  Grim.  Rep.  491,  it 
-was  held  that  questions  on  the  cross- 
«xamination  of  the  accused,  eliciting 
proof  of  former  convictions,  were 
properly  propounded  to  discredit  his 
testimony. 

In  People  t.  Cardillo  (1912)  207 
N.  Y.  70,  100  N.  E.  615,  Ann.  Cas. 
1914C,  265,  on  cross-examination  the 
accused  admitted  that  he  had  been 
convicted  of  assault  three  times,  and 
that  on  two  of  the  convictions  he  had 
served  terms  in  the  penitentiary. 
This  was  held  proper  testimony,  af- 
fecting his  credibility  as  a  witness, 
and  expressly  authorized  by  statute. 

The  Oregon  statute  which  permits  a 
■defendant  to  testify  in  his  own  behalf 
expressly  restricts  cross-examination 
to  the  testimony  which  he  has  given 
on  the  direct  examination.  State  v. 
Lurch  (1885)  12  Or.  99,  6  Pac.  408. 

But  in  State  v.  Deal  (1908)  52  Or. 
568,  98  Pac.  165,  wherein  it  appeared 
that  the  defendant  on  his  cross-exam- 
ination was  asked  and  required  to 
answer,  over  objection,  whether  he  had 
ever  been  convicted  of  a  crime,  the 
court  explained  the  Oregon  rule  as 
follows:  "The  statute  provides  that 
a  defendant  who  voluntarily  offers 
himself  as  a  witness  in  his  own  behalf 
'shall  be  deemed  to  have  given  to  the 
prosecution  a  right  to  cross-examina- 
tion upon  iill  the  facts  to  which  he  has 
testified  regarding  his  conviction  or 
acquittal.'  .  .  .  For  some  time  aft- 
er the  passage  of  this  law,  there  was 
much  discussion  as  to  the  extent  to 
which  the  cross-examination  of  a  de- 
fendant in  criminal  actions  could  be 
pursued,  but  it  must  now  be  regarded 
as  settled  that  it  must  be  confined  to 
matters  properly  germane  to  and  con- 
nected with  his  testimony  in  chief. 
...  In  other  words,  a  defendant 
cannot,  under  the  guise  of  a  cross-ex- 
amination, be  compelled,  ...  to 
give  evidence  against  himself;  but, 
when  he  becomes  a  witness  in  his  own 
behalf,  he  .  .  .  subjects  himself 
to  such  a  cross-examination  thereon 
as  may  tend  to  explain,  elucidate,  or 
affect  the  credibility  of  his  testimony, 
and  Buch  cross-examination  may  be 
6  A.L.R.— 10.S. 


as  vigorous  and  searching  as  that  of 
any  other  witness.  This  rule  was,  we 
think,  not  violated  in  the  case  at  bar." 

In  State  v.  Payne  (1893)  6  Wash. 
568,  34  Pac.  317,  it  appeared  that  the 
cross-examiner  had  been  permitted  to 
ask  the  accused,  "Were  you  ever  con- 
victed of  a  crime  before?"  The  an-  . 
swer  was  "No."  The  court  held  that 
the  testimony  was  proper,  as  bearing 
on  his  credibility  as  a  witness,  but  that 
the  state  was  concluded  by  this  reply, 
and  could  not  contradict  the  witness 
in  his  answer. 

In  State  v.  Blaine  (1911)  64  Wash. 
122, 116  Pac.  660,  wherein  the  accused 
in  a  prosecution  for  murder  was  com- 
pelled to  admit  on  cross-examination 
that  he  had  been  convicted  of  a  crime 
and  imprisoned  therefor  in  the  state 
of  Kentucky,  this  was  held  proper  evi- 
dence, going  to  his  credibility  as  a 
witness,  and  expressly  authorized  by 
statute.  Crim.  Code  1909,  Laws  1909,  p. 
890.  See  also  Rem.  &  Hal.  Code,  §  2290. 

In  State  v.  Gottfreedson  (1901)  24 
Wash.  398,  64  Pac.  523,  wherein  the 
defendant  in  a  prosecution  for  horse 
stealing  offered  himself  as  a  witness, 
and  was  compelled  to  testify  on  cross- 
examination  that  he  had  previously 
been  convicted  of  horse  stealing,  for 
the  purpose  of  discrediting  him  as  a 
witness,  the  question  was  held  not 
properly  put.  The  court  said  that  the 
statute  permits  a  former  conviction  of 
crime  to  be  shown  to  affect  credibility, 
but  the  former  conviction  should  be 
proved  without  parading  before  the 
jury  the  fact  that  defendant  had  been 
at  one  time  found  guilty  of  the  exact 
crime  for  which  he  was  then  on  trial, 
since  this  method  would  unduly  prej- 
udice him. 

In  State  v.  Overland  (1912)  68 
Wash.  566,  128  Pac.  1011,  the  defend- 
ant in  a  prosecution  for  grand  lar- 
ceny, had  testified  in  his  own  behalf. 
For  the  purpose  of  testing  his  cred- 
ibility he  was  asked  on  cross-exam- 
ination, and  compelled  to  answer,  as  to 
a  previous  conviction  of  crime.  The 
court  held  that  this  was  proper,  since 
the  statute  expressly  provides  that 
proof  of  previous  convictions  for 
crime  is  admissible  on  cross-examina- 
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tion  to  affect  the  credibility  of  the  wit- 
ness. 

In  State  v.  Brownlow  (1916)  89 
Wash.  582,  154  Pac.  1099,  the  defend- 
ant in  a  prosecution  for  grand  larceny 
was  asked  on  a  cross-examination 
whether  she  had  ever  suffered  convic- 
tion before,  to  which  she  answered 
that  she  had.  The  court  held  that  this 
was  a  proper  method  of  attacking  her 
credibility,  adding  that  the  defendant, 
having  taken  the  stand  in  her  own  be- 
half, had  warranted  her  credibility  as 
a  witness,  and  invited  impeaching 
questions. 

In  Thornton  v.  State  (1903)  117 
.Wis.  338,  98  Am.  St.  Rep.  924,  93  N. 
W.  1107,  it  appeared  that  the  accused, 
having  taken  the  stand  in  his  own  be- 
half, was  asked  on  cross-examination 
whether  he  had  formerly  been  convict- 
ed of  drunkenness,  to  which  inquiry 
he  replied  in  the  affirmative.  This  was 
held  proper  testimony  for  the  purpose 
of  discrediting  the  credibility  of  the 
witness. 

In  Rex  v.  D'Aoust  (1902)  3  Ont.  L. 
Rep.  653,  the  accused  in  a  prosecution 
for  robbery,  having  testified  in  his 
own  behalf,  was  cross-examined  by  the 
Crown  attorney,  who  put  the  follow- 
ing question:  "You  have  been  con- 
victed several  times  of  indictable 
offenses?"  Over  objection  this  was 
admitted  by  the  trial  judge  as  bearing 
on  the  credibility  of  the  accused  as  a 
witness.  The  court  held  that  the  in- 
quiry was  proper  for  this  purpose, 
since,  when  an  accused  tenders  him- 
self as  a  witness,  "he  puts  himself 
forward  as  a  credible  person,  and  ex- 
cept in  so  far  as  he  may  be  shielded 
by  some  statutory  protection,  he  is  in 
the  same  situation  as  any  other  wit- 
ness as  regards  liability  to  and  extent 
of  cross-examination." 

In  Com.  V.  Racco  (1909)  226  Pa. 
lis,  133  Am.  St.  Rep.  872,  73  Atl.  1067, 
wherein  the  accused  in  a  prosecution 
for  murder  took  the  stand  on  his  own 
behalf,  it  was  held  proper  for  the  state 
to  ask  him  on  cross-examination,  in 
order  to  test  his  credibility,  whether 
he  had  not  been  convicted  and  sen- 
tenced to  prison  for  larceny,  assault 
and  battery,  and  for  obtaining  money 
under  false  pretenses,  the  court  say- 


ing: "When  he  offered  to  testify  in 
his  own  behalf  his  credibility  as  an 
intensely  interested  witness  became  at 
once  a  question  for  the  jury.  It  was 
proper  that  they  should  learn  whatev- 
er might  aid  them  in  determining 
what  credit  should  be  given  to  his 
testimony,  and  no  one  was  so  able  to 
enlighten  them  as  himself.  Under  our 
statute  permitting  him  to  testify  no 
restriction  was  placed  upon  the  limit 
of  his  cross-examination.  It  was, 
therefore,  largely  within  the  discre- 
tion of  the  trial  judge,  and,  unless  that 
discretion  was  so  abused  that  substan- 
tial injury  has  resulted  to  the  pris- 
oner, the  judgment  will  not  be  re- 
versed." 

But  see  Com.  v.  Garanchoskie 
(1916)  261  Pa.  247,  96  Atl.  613.  By 
the  Act  of  March  15,  1911,  P.  L.  20, 
§  1,  it  is  provided  as  follows:  "Here- 
after any  person  charged  with  any 
crime,  and  called  as  a  witness  in  his 
own  behalf,  shall  not  be  asked,  and,  if 
asked,  shall  not  be  required  to  answer, 
any  question  tending  to  show  that  he 
has  committed,  or  been  charged  with, 
or  been  convicted  of,  any  offense  oth- 
er than  the  one  wherewith  he  shall 
then  be  charged,  or  tending  to  show 
that  he  has  been  of  bad  character  or 
reputation;  unless  (1),  he  shall  have 
at  such  trial,  personally  or  by  his  ad- 
vocate, asked  questions  of  the  witness 
for  the  prosecution  with  a  view  to  es- 
tablish his  own  good  reputation  or 
character,  or  has  given  evidence  tend- 
ing to  prove  his  own  good  character 
or  reputation;  or  (2),  he  shall  have 
testified  at  such  trial  against  a  co- 
defendant,  charged  with  the  same  of- 
fense." The  court  stated  that  this  act 
was  evidently  intended  to  change  the 
practice  as  established  in  Com.  v. 
Racco  (Pa.)  supra. 

It  was  early  declared  in  England 
that  proof  of  conviction  could  be  made 
only  by  a  copy  of  the  record  thereof. 
Rex  v.  Warden  (1699)  12  Mod.  337,  88 
Eng.  Reprint,  1363. 

This  first  statement  of  the  rule  was 
departed  from  in  Rex  v.  Edwards 
(1791)  4  T.  R.  440,  100  Eng.  Reprint, 
1108,  2  Revised  Rep.  427,  wherein  it 
was  held  that  a  witness's  infamy  could 
be  proved  by  his  own  admissions. 
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But  the  early  doctrine  was  reaf* 
finned  in  Rex  v.  Castell  Careinion 
(1806)  8  East,  77,  103  Engr.  Reprint, 
273,  wherein  the  Lord  Chief  Justice 
said:  "It  cannot  be  seriously  argued 
that  a  record  can  be  proved  by  the 
admission  of  any  witness."  And  a 
similar  statement  was  made  in  Rex  v. 
Watson  (1817)  2  Starkie  (Eng.)  116. 

It  is  now  provided  by  statute  that 
every  person  charged  with  an  offense 
may  testify  in  his  own  behalf,  but  may 
not  be  questioned  as  to  previous  con- 
viction or  charge  of  other  offenses  un- 
less he  has  made  an  attempt  to  show 
good  character  in  himself  by  examin- 
ing witnesses  for  the  prosecution,  or 
has  made  imputations  on  the  charac- 
ter of  such  witnesses.  Crim.  Ev.  Act 
of  1898. 

In  Charnock  v.  Merchant  [1900]  1 
Q.  B.  (Eng.)  474,  69  L.  J.  Q.  B.  N.  S. 
221,  64  J.  P.  183,  48  Week.  Rep.  334,  82 
L.  T.  N.  S.  89,  16  Times  L.  R.  139,  in 
view  of  this  statute  it  was  held  that 
to  cross-examine  an  accused  as  to  a 
previous  conviction  of  a  similar  of- 
fense, to  impugn  his  veracity  charac- 
ter, where  he  had  not  sought  to  show 
good  character  by  questioning  wit- 
nesses for  the  prosecution  or  by  cast- 
ing imputations  on  their  character, 
was  sufficient  cause  for  quashing  a 
conviction  in  such  action. 

In  Rex  V.  Rouse  [1904]  1  K.  B. 
(Eng.)  184,  73  L.  J.  K.  B.  N.  S.  60,  68 
.1.  P.  14,  52  Week,  Rep.  236,  89  L.  T. 
N.  S.  677,  20  Times  L.  R.  68,  20  Cox, 
C.  C.  592,  wherein  the  accused  said 
that  a  certain  statement  of  the  pros- 
ecutor was  a  lie,  the  court  held  that 
this  was  not  a  sufficient  imputation 
under  the  statute  to  warrant  a  cross- 
examination  of  the  accused  as  to  prior 
convictions  for  window-breaking  and 
being  quarrelsome,  to  affect  his  verac- 
ity character  as  a  witness. 

The  protest  of  an  accused  against 
the  methods  employed  by  a  police  in- 
spector in  picking  him  as  the  guilty 
one  from  a  row  of  men  was  held  not 
to  involve  imputations  on  the  char- 
acter of  the  inspector  within  the 
meaning  of  the  statute,  so  as  to  auth- 
orize cross-examination  of  the  accused 
as  to  previous  convictions  suffered  by 
him.    Rex  v.  Preston  [1909]  1  K.  B. 


(Eng.)  568,  78  L.  J.  K.  B.  N.  S.  336, 
100  L.  T.  N.  S.  303,  73  J.  P.  173,  25 
Times  L.  R.  280,  53  Sol.  Jo.  322. 

But  in  Reg.  v.  Marshall  (1899)  63 
J.  P.  (Eng.)  36,  wherein  the  prisoner, 
testifying  in  her  own  behalf,  alleged 
that  the  deceased,  with  whose  murder 
she  was  charged,  had  been  killed  not 
by  her,  but  by  her  husband,  who  was  a 
witness  against  the  prisoner,  this  was 
held  a  sufficient  imputation  to  justify 
a  cross-examination  of  the  accused  as 
to  previous  convictions  suffered  by 
her,  to  impugn  her  character  as  a  wit- 
ness. 

In  Rex  v.  Westfall  (1912)  107  L.  T. 
N.  S.  (Eng.)  463,  28  Times  L.  R.  297, 
76  J.  P.  335,  wherein  the  accused 
cross-examined  the  prosecuting  wit- 
ness with  a  view  to  showing  that  he 
was  an  habitual  drunkard,  and  had 
cast  imputations  on  an  officer  by  ac- 
cusing him  of  assault  in  making  the 
arrest,  the  judge  permitted  a  cross- 
examination  of  the  prisoner  as  to  his 
prior  convictions  of  crime,  to  affect 
his  credibility.  But  this  was  held  im- 
proper, the  imputations  quoted  not 
bringing  the  case  within  the  statute. 

In  Rex  v.  Hudson  [1912]  2  K.  B. 
(Eng.)  464,  81  L.  J.  K.  B.  N.  S.  861, 
107  L.  T.  N.  S.  31,  76  J.  P.  421,  28 
Times  L.  R.  459,  56  Sol.  Jo.  574,  the 
defendant,  on  trial  for  robbery,  asked 
two  witnesses  for  the  prosecution  if 
it  was  not  they  who  committed  the 
robbery.  The  defendant  was  later 
cross-examined  as  to  a  previous  con- 
viction, which  he  admitted.  This  was 
held  proper  in  its  effect  on  his  cred- 
ibility, the  ground  having  been  laid 
therefor  by  the  imputations  cast  by 
him  on  the  witnesses  for  the  prosecu- 
tion. 

And  where  the  accused  made  an  at- 
tack on  the  character  of  a  witness  for 
the  prosecution  by  imputing  fraud  to 
him,  this  was  held  sufficient  to  entitle 
the  prosecution  to  cross-examine  the 
accused  as  to  his  previous  conviction 
of  crime,  for  the  purpose  of  disparag- 
ing his  character.  Rex  v.  Cohen 
(1914)  24  Cox,  C.  C.  (Eng.)  216,  111 
L.  T.  N.  S.  77,  [1914]  W.  N.  160. 

2.  Xn  absence  of  utatwte. 
Even  in  the  absence  of  a  statutory 
enactment,  it  is  generally  held  proper 
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to  show  on  the  .cross-examination  of 
the  accused,  that  he  has  previously 
been  convicted  of  crime,  for  the  pur- 
pose of  lessening  his  credibility. 

Indiana.— Vancleave  v.  State  (1898) 
150  Ind.  273,  49  N.  E.  1060;  Dotterer 
V.  State  (1909)  172  Ind.  357,  30  L.R.A. 
(N.S.)  846,  88  N.  E.  689;  Pierson  v. 
State  (1919)  —  Ind.  — ,  123  N.  E.  118. 

Kansas.— State  v.  Pfefferle  (1886) 
36  Kan.  90,  12  Pac.  406;  State  v.  Pro- 
basco  (1891)  46  Kan.  310,  26  Pac. 
749. 

Louisiana.— State  v.  McCoy  (1903) 
109  La.  682,  33  So.  730;  State  v.  Clark 
(1906)  117  La.  920,  42  So.  425;  State 
v.  Posey  (1915)  137  La.  871,  69  So. 
494;  State  v.  Suire  (1917)  142  La.  102, 
76  So.  254. 

Maine.— State  v.  Knowles  (1904)  98 
Me.  429,  57  Atl.  588. 

Michigan.  —  People  v.  Higgins 
(1901)  127  Mich.  291,  86  N.  W.  812; 
People  V.  Hoffman  (1908)  154  Mich. 
145,  117  N.  W.  568;  People  v.  Kim- 
brough  (1916)  193  Mich.  330,  159  N. 
W.  533. 

MissourL— State  v.  Oliphant  (1908) 
128  Mo.  App.  252,  107  S.  W.  32. 

Nevada.— State  v.  Huff  (1876)  11 
Nev.  17;  State  v.  Lawrence  (1905)  28 
Nev.  440,  82  Pac.  614. 

New  Hampshire. — State  v.  Archer 
(1874)  54  N.  H.  465. 

North  Carolina. — State  v.  Holder 
(1910)  153  N.  C.  606,  69  S.  E.  66. 

Oklahoma.  —  Hyde  v.  Territory 
(1899)  8  Okla.  69,  56  Pac.  851;  Hen- 
drix  v.  State  (1911)  4  Okla.  Crim.  Rep. 
611,  113  Pac.  244;  Busby  v.  State 
(1913)  10  Okla.  Crim.  Rep.  343,  136 
Pac.  598. 

Rhode  Island. — State  v.  Ellwood 
(1892)  17  R.  I.  763,  24  Atl.  782;  State 
V.  Babcock  (1903)  25  R.  I.  224,  55  Atl. 
685;  State  v.  Benjamin  (1908)  —  R.  I. 
— ,  71  Atl.  65. 

Tennessee.— Keith  v.  State  (1918) 
127  Tenn.  40, 152  S.  W.  1029. 

In  Parley  v.  State  (1877)  57  Ind. 
331,  the  defendant,  after  testifying 
in  chief,  was  asked  on  cross-examina- 
tion if  he  had  been  convicted  of  horse 
theft,  and  on  his  denial  he  was  then 
asked  if  he  had  been  convicted  of 
some  other  crime,  to  which  he  had 
answered  "Yes."    The  court  held  that 


this  testimony  was  improper,  saying: 
"Where  the  question  involves  the  fact 
of  a  previous  conviction,  it  ought  not 
to  be  asked;  because  there  is  higher 
and  better  evidence  which  ought  to  be 
offered." 

But  this  rule  has  been  departed 
from  in  later  cases  from  the  same  ja- 
risdiction,  and  it  is  now  proper  on  the 
cross-examination  of  the  accused  to 
show  a  prior  conviction  of  crime  for 
the  purpose  of  affecting  his  credibil- 
ity. 

Thus,  in  Vancleave  v.  State  (Ind.) 
supra,  it  was  held  proper  to  question 
the  accused  on  cross-examination  as 
to  a  previous  arrest  and  conviction  for 
larceny. 

Likewise  in  Dotterer  v.  State  (Ind.) 
supra,  it  was  held  that  the  fact  of  a 
previous  conviction  for  crime  was 
properly  elicited  on  the  cross-exam- 
ination of  the  accused,  for  the  purpose 
of  impugning  his  credibility. 

In  State  v.  Pfefferle  (Kan.)  supra, 
the  defendant  was  cross-examined  as 
to  a  previous  trial  and  conviction  of 
selling  liquor,  for  the  purpose  of  dis- 
crediting his  testimony,  and  over  his 
objection  he  was  required  to  answer. 
The  court  held  that  this  was  proper, 
saying  that  the  tendency  now  is,  if  the 
question  be  asked  for  the  purpose  of 
honestly  discrediting  a  witness,  to  re- 
quire an  answer. 

In  State  v.  Probasco  (Kan.)  supra, 
during  the  cross-examination  of  the 
accused  the  state  was  permitted, 
against  his  objection,  to  ask  if  he  had 
been  convicted  of  grand  larceny  at  the 
last  term  of  court,  and  the  answer  was 
that  he  had  pleaded  guilty  as  charged. 
The  court  held  that  the  evidence  was 
proper  as  tending  to  discredit  him. 

In  State  v.  Oliphant  (Mo.)  supra, 
wherein  the  accused,  in  a  prosecution 
for  violating  the  liquor  law,  took  the 
stand  in  his  own  behalf,  it  was  held 
that  the  prosecutor  was  properly  per- 
mitted to  cross-examine  him  as  to  oth- 
er convictions  for  like  offenses  in 
another  state,  to  affect  his  credibility 
as  a  witness. 

In  State  v.  McCoy  (La.)  supra,  the 
accused,  on  cross-examination,  was 
asked  if  he  had  ever  been  convicted 
and  sent  to  the  penitentiary.    The  pa^ 
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pose  of  the  question  was  to  affect  his 
credibility,  and  to  this  extent  it  was 
held  proper. 

In  State  v.  Clark  (1906)  117  La.  920, 
42  So.  425,  the  accused  was  questioned 
on  his  cross-examination,  as  to  his  pri- 
or conviction  for  crime.  The  court 
held  that,  for  the  purpose  of  testing 
the  credibility  of  the  accused  as  a  wit- 
ness, he  was  subject  to  the  same  rules 
of  cross-examination  as  any  other  wit- 
ness, and  the  question  above  pro- 
pounded was  proper. 

And  in  State  v.  Posey  (1915)  137 
La.  871,  69  So.  494,  it  was  held  com- 
petent, for  the  purpose  of  testing  the 
defendant's  credibility,  to  question 
him  on  cross-examination  as  to  a  pre- 
vious conviction  of,  or  prosecution  for, 
crime. 

In  a  case  where  the  defendant,  hav- 
ing testified  in  his  own  behalf,  was 
asked  on  cross-examination  whether 
he  was  willing  to  admit  that  he  had, 
in  a  previous  prosecution  for  petty 
larceny,  pleaded  guilty,  the  court  held 
that  an  objection  to  tiie  question  was 
properly  overruled,  since  it  legitimate- 
ly tended  to  affect  his  credibility. 
State  V.  Suire  (1917)  142  La.  102,  76 
So.  254. 

In  State  v.  Knowles  (1904)  98  Me. 
429,  57  Atl.  588,  the  accused,  who  had 
testified  in  his  own  behalf,  was  re- 
quired to  answer  an  inquiry  on  cross- 
examination  as  to  a  previous  convic- 
tion of  crime.  The  court  held  that 
this  was  a  proper  method,  of  attacking 
his  credibility. 

In  People  v.  Higgins  (1901)  127 
Mich.  291,  86  N.  W.  812,  it  was  held 
that  the  defendant,  while  on  the  stand, 
was  properly  required  to  answer  ques- 
tions propounded  by  the  prosecutor  as 
to  his  previous  conviction  of  several 
atrocious  crimes. 

And  in  People  v.  Hoffman  (1908) 
154  Mich.  145,  117  N.  W.  568,  it  was 
held  that  the  accused  having  offered 
himself  as  a  witness,  it  was  proper 
to  cross-examine  him  as  to  a  previous 
conviction  for  assault,  for  the  purpose 
of  impugning  his  credibility. 

In  State  v.  Archer  (1874)  54  N.  H. 
465,  the  defendant,  after  testifying  in 
his  own  behalf,  was  questioned  as  to 
8  former  conviction  for  felony.    The 


court  held  that  this  was  a  proper  in- 
quiry, since  tending  to  affect  his  cred- 
ibility as  a  witness. 

In  State  v.  Huff  (1876)  11  Nev.  17, 
the  accused  was  cross-examined  as  to 
several  occasions  of  arrest  and  con- 
viction for  various  crimes,  the  purpose 
of  the  inquiries  being  to  impugn  his 
credibility.  Most  of  the  offenses  enu- 
merated by  the  state  were  cases  of 
assault  and  battery.  The  court  held 
that  no  legitimate  inference  of  the 
untruthfulness  of  a  witness  could  be 
drawn  from  the  fact  of  his  frequent 
conviction  for  such  offenses,  and  that 
such  inquiries  were  therefore  unduly 
prejudicial  to  the  accused. 

But  in  State  v.  Lawrence  (1905)  28 
Nev.  440,  82  Pac.  614,  it  was  held  that 
when  an  accused  takes  the  stand  in 
his  own  behalf,  he  may  be  cross-ex- 
amined in  his  capacity  of  witness,  as 
to  previous  convictions  of  felonious 
crimes,  for  the  purpose  of  affecting 
his  credibility. 

In  State  v.  Holder  (1910)  158  N.  C 
606,  69  S.  E.  66,  a  prosecution  for 
throwing  stones  at  a  train,  one  of  the 
defendants,  who  had  taken  the  stand 
in  his  own  behalf,  was  asked  if  he  had 
theretofore  been  convicted  and  served 
a  sentence  on  the  roads.  The  purpose 
of  the  question  was  to  affect  his  cred- 
ibility as  a  witness,  and  the  court  held 
the  testimony  clearly  competent  for 
this  purpose. 

In  Hyde  v.  Territory  (1899)  8  Okla. 
69,  56  Pac.  851,  it  appeared  that  the 
trial  court  had  permitted  the  prosecu- 
tion to  ask  the  defendant  the  ques- 
tion, "Were  you  convicted  of  the  crime 
of  larceny  in  one  of  the  courts  of  this 
county?"  The  court,  in  affirmance, 
said:  "The  great  weight  of  modern 
authorities  now  hold  that  the  prosecu- 
tion has  the  right  to  ask  the  defend- 
ant, when  he  takes  the  witness  stand  in 
his  own  behalf,  whether  or  not  he  has 
been  convicted  of  a  crime,  for  the  pur- 
pose of  affecting  his  credibility." 

In  Hendrix  v.  State  (1911)  4  Okla. 
Crim.  Rep.  611,  113  Pac.  244,  wherein 
the  accused,  on  trial  for  violating  the 
liquor  law,  was  cross-examined  for  the 
purpose  of  affecting  his  credibility, 
and  the  state  was  permitted  to  show 
in  this  manner  that  he  had  previously 
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been  convicted  of  a  violation  of  the 
prohibitory  liquor  law,  it  was  held 
that  this  proof  was  properly  admitted. 
The  court  said  that  a  conviction  of 
felony  or  crime  involving  moral  tur- 
pitude went  directly  to  the  credibility 
of  a  witness,  and  since  the  unlawful 
sale  of  intoxicating  liquor  involved 
moral  turpitude,  it  was  therefore  ad- 
missible for  the  purpose  introduced. 

In  Busby  v.  State  (1918)  10  Okla. 
Crim.  Rep.  343,  136  Pac.  698,  the  ac- 
cused was  required  to  answer  on 
cross-examination  that  he  had  been 
convicted  of  a  felony  seventeen  years 
before.  An  objection  to  this  testimony 
on  the  ground  that  the  conviction  was 
too  remote  to  affect  credibility  was 
disregarded  on  appeal,  and  the  court 
held  that  it  was  competent  on  the  issue 
of  credibility. 

In  State  v.  Ellwood  (1892)  17  R.  I. 
763,  24  Atl.  782,  wherein  the  accused 
offered  himself  as  a  witness,  it  was 
held  proper  to  cross-examine  him  as 
to  a  previous  conviction  of  burglary, 
for  the  purpose  of  testing  his  credit 
as  a  witness. 

In  State  v.  Babcock  (1903)  25  R.  I. 
224,  56  Atl.  686,  the  accused,  on  trial 
under  an  indictment  for  a  common 
nuisance,  was  asked  by  the  state's 
counsel  on  cross-examination  whether 
he  had  been  convicted  previously  for 
the  same  offense,  for  the  purpose  of 
affecting  his  credibility.  The  court 
held  that  this  was  a  proper  inquiry, 
saying:  "A  defendant  offering  him- 
self as  a  witness  may  be  asked  on 
cross-examination,  for  the  purpose  of 
affecting  his  credibility,  whether  he 
has  previously  been  convicted  of  crime 
or  misdemeanor." 

Likewise  in  State  v.  Benjamin 
(1908)  —  R  L  — ,  71  Atl.  65,  wherein 
the  accused,  while  on  the  stand  in  his 
own  behalf,  was  asked  by  the  cross- 
examiner  whether  he  had  been  pre- 
viously convicted  of  crime,  the  court 
held  that  the  question  was  properly 
admitted  as  affecting  his  credibility. 

In  Keith  v.  State  (1913)  127  Tenn. 
40,  162  S.  W.  1029,  it  was  held  that 
when  a  prisoner  elects  to  become  a 
witness  in  his  own  behalf  he  places 
his  credibility  in  issue,  and  it  is  prop- 
er on  cross-examination  to  question 


him  about  special  acts  of  moral  tur- 
pitude, as  affecting  his  credit  as  a 
witness. 

And  see  State  v.  Parks  (1919)  — 
N.  M.  — ,  183  Pac.  433,  wherein  it  was 
held  that  for  the  purpose  of  affecting 
his  credibility,  the  accused  might  be 
cross-examined  as  to  crimes  and  spe- 
cific acts  of  violence  alleged  to  have 
been  committed  by  him. 

J>.  Minority  rule. 

Some  jurisdictions  have  held  that 
inquiries  directed  to  the  accused  on 
cross-examination,  as  to  previous  con- 
viction of  crime,  are  not  competent  on 
the  question  of  credibility.  Lewis  v. 
Territory  (1900)  7  Ariz.  52,  60  Pac. 
694;  State  v.  Burton  (1895)  2  Marv. 
(Del.)  446,  43  Atl.  254;  McKevitt  v. 
People  (1904)  208  III.  460.  70  N.  E. 
693;  People  v.  Blevins  (1911)  261  IlL 
381,  96  N.  E.  214,  Ann.  Cas.  1912C, 
451 ;  Daxanbeklar  v.  People  (1900)  93 
111.  App.  553 ;  People  v.  Duggan  (1909) 
160  III.  App.  375;  People  v.  Maas 
(1910)  164  III.  App.  11;  Advocate 
General  v.  Hancock  (1769)  Quincy 
(Mass.)  461;  Com.  v.  Walsh  (1907) 
196  Mass.  369,  124  Am.  St.  Rep.  669, 
82  N.  E.  19,  13  Ann.  Cas.  642;  Ck)m,  v. 
Borasky  (1913)  214  Mass.  313,  101  N. 
E.  377;  State  v.  White  (1918)  81  W. 
Va,  516,  94  S.  E.  972. 

Under  the  Arizona  statute  provid- 
ing that  a  defendant  in  a  criminal 
case,  who  offers  himself  as  a  witness, 
"shall  be  deemed  to  have  given  the 
prosecution  e  right  to  cross-examine 
him  upon  all  facts  to  which  he  has 
testified,  tending  to  his  conviction  or 
acquittal,"  it  has  been  held  that  to 
compel  the  defendant  to  testify  as  to 
whether  or  not  he  had  previously 
been  convicted  of  other  felonies,  for 
the  purpose  of  affecting  his  credibility, 
would  be  a  clear  invasion  of  his  rights 
under  the  statute.  Lewis  v.  Territory 
(Ariz.)  supra. 

In  State  v.  Burton  (1896)  2  Marv. 
(Del.)  446,  43  Atl.  264.  the  defendant, 
on  trial  for  pointing  a  pistol  at  an- 
other person,  was  asked  on  cross-ex- 
amination if  he  had  "ever  been  con- 
victed for  pointing  a  pistol  at  a  man." 
The  court  held  the  question  in^troper, 
since  a  conviction  therefor  would  not 
necessarily  have  any  tendency  to  im- 
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pair  the  defendant's  credibility  as  a 
witness. 

An  Illinois  statute  of  1874  provided 
that  conviction  of  a  crime  might  be 
shown  in  criminal  cases,  etc.,  but  did 
not  state  the  method  in  which  it  might 
be  shown.  In  applying  this  statute, 
where  it  was  sought  to  show  a  former 
conviction  on  the  cross-examination  of 
the  accused,  the  court  said :  "In  crim- 
inal cases  the  only  charge  which  can 
be  proved  to  afFect  the  credibility  of 
a  witness  is  conviction  of  an  infamous 
crime,  and  that  conviction  must  be 
proved  by  the  record,  and  cannot  be 
proved  by  oral  testimony."  People  v. 
Duggan  (1909)  150  111.  App.  875. 

The  rule  stated  in  People  v.  Duggan 
(IlL)  supra,  had  previously  been  ap- 
plied in  McKevitt  v.  People  (1904) 
208  m.  460,  70  N.  E.  698,  wherein  the 
accused  was  a  witness  in  his  own  be- 
half, and  a  former  conviction  of  crime 
w^s  shown  by  introduction  of  the  rec- 
ord, to  aflfect  his  credibility.  The 
court  held  that  this  was  the  proper  and 
only  means  of  showing  a  prior  convic- 
tion. 

In  Daxanbeklar  v.  People  (1900)  98 
111.  App.  553,  the  court  said:  "It  is 
only  conviction  of  an  infamous  crime 
which  can  be  shown  for  the  purpose  of 
affecting  the  credibility  of  a  witness, 
and  on  the  trial  of  a  criminal  case 
such  conviction  can  only  be  shown  by 
the  record."  And  it  was  held  improp- 
er to  question  the  accused  as  to  his 
prior  sentence  to  reform  school. 

In  People  v.  Maas  (1910)  164  111. 
App.  11,  the  court,  excluding  testi- 
mony as  to  a  previous  conviction  for 
violating  the  excise  law,  held  that  the 
only  proper  means  of  discrediting  the 
witness  was  by  proof  of  conviction  of 
an  infamous  crime  on  the  production 
of  the  record  thereof.  Daxanbeklar  v. 
People  (111.)  suprav 

Likewise  in  People  v.  Blevins  (1911) 
251  111.  381,  96  N.  E.  214,  Ann.  Cas. 
1912C,  451,  it  was  held  improper  on 
the  question  of  credibility  to  cross- 
examine  the  accused  as  to  a  prior  con- 
viction and  term  of  imprisonment, 
since  parol  proof  was  not  sufficient  for 
the  establishment  thereof. 

In  Advocate  General  v.  Hancock 
(1769)  Quincy  (Mass.)  461,  the  court 


laid  down  the  rule  that  production  of 
the  record  was  necessary  to  show  a 
conviction. 

In  Com.  V.  Walsh  (1907)  196  Mass. 
369,  124  Am.  St.  Rep.  559,  82  N.  E. 
19,  13  Ann.  Cas.  642,  the  court  held 
it  was  not  proper  to  ask  the  accused 
whether  he  had  been  convicted  of 
crime,  for  the  purpose  of  affecting  his 
credibility,  since  there  was  a  higher 
and  better  method  of  showing  convic- 
tion, and  that  was  by  the  record. 

And  in  Com.  v.  Borasky  (Mass.)  su- 
pra, the  court  held  that  a  record  of 
conviction  was  properly  introduced  to 
discredit  the  accused  as  a  witness,  and 
the  witness  might  be  asked  if  he  was 
the  person  described  in  the  record,  but 
no  attempt  should  be  made  to  prove 
his  conviction  without  production  of 
the  record. 

o.  Bute  in  Texa», 

1.  Jforol  turpitude. 

In  Texas  inquiries  directed  to  the 
accused  on  cross-examination  as  to  his 
previous  conviction  for  crime,  for  the 
purpose  of  affecting  his  credibility, 
must  relate  to  offenses  involving  moral 
turpitude.  Clayton  v.  State  (1893)  — 
Tex."  Crim.  Rep.  — ,  22  S.  W.  404; 
Goode  V.  State  (1893)  32  Tex.  Crim. 
Rep.  505,  24  S.  W.  102;  Hargrove  v. 
State  (1894)  33  Tex.  Crim.  Rep.  481, 
26  S.  W.  993;  Thompson  v.  State 
(1894)  — •  Tex.  Crim.  Rep.  — ,  26  S.  W. 
1081;  Bratton  v.  State  (1895)  84  Tex. 
Crim.  Rep.  477,  31  S.  W.  379;  Brittain 
V.  State  (1896)  36  Tex.  Crim.  Rep.  406, 
37  S-  W.  758;  Williford  v.  SUte  (1896) 
36  Tex.  Crim.  Rep.  414,  37  S.  W.  761; 
Ray  V.  State  (1897)  —  Tex.  Crim.  Rep. 
— ,  43  S.  W.  77;  Gass  v.  State  (1900) 
—  Tex.  Crim.  Rep.  — ,  56  S.  W.  73; 
McDonald  v.  State  (1903)  —  Tex. 
Crim.  Rep.  — ,  72  S.  W.  383;  Marks  v. 
State  (1904)  —  Tex.  Crim.  Rep.  — ,  78 
S.  W.  512;  PoUok  v.  State  (1907)  — 
Tex.  Crim.  Rep.  — ,  101  S.  W.  231; 
Williams  v.  State  (1907)  51  Tex.  Crim. 
Rep.  361,  123  Am.  St.  Rep.  884,  102  S. 
W.  1134;  Merriwether  v.  State  (1909) 
55  Tex.  Crim.  Rep.  438, 116  S.  W.  1148; 
Burnett  v.  State  (1914)  78  Tex.  Crim. 
Rep.  477,  165  S.  W.  581 ;  Hawthorne  v. 
State  (1916)  80  Tex.  Crim.  Rep.  264, 
190  S.  W.  184;  Johnson  v.  State  (1917) 
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80  Tex.  Crim.  Rep.  547, 191  S.  W.  1165; 
Daniels  v.  State  (1917)  —  Tex.  Crim. 
Rep,  — ,  198  S.  W,  147;  Ingram  v.  State 
(1918)  —  Tex.  Crim.  Rep.  — ,  202  S. 
W.  741. 

Thus,  in  Goode  v.  State  (1893)  82 
Tex.  Crim.  Rep.  505,  24  S.  \V.  102,  the 
accused  in  a  prosecution  for  assault 
was  asked  on  cross-examination  if  he 
had  not  been  fined  three  times  in  city 
court,  and  the  objection  was  made  that 
he  could  not  be  impeached  in  this  man- 
ner. It  was  held  that  since  the  con- 
victions mentioned  were  not  of  a  char- 
acter showing  moral  turpitude,  they 
were  not  admissible  to  affect  his  credi- 
bility. The  court  said  that  "where  the 
witness  is  charged  with  or  convicted 
of  an  offense  carrying  with  it  the  idea 
of  moral  and  legal  turpitude,  such 
fact  may  be  shown  as  evidence  tend- 
ing to  affect  his  credibility ;"  but  "un- 
less such  charge  or  conviction  shows 
or  tends  to  show  such  turpitude,  it 
should  be  excluded." 

In  Clayton  v.  State,  supra,  the  ac- 
cused, on  trial  for  robbery,  was  cross- 
examined  as  to  his  previous  convic- 
tion of  an  attempt  to  commit  burglary, 
to  affect  his  credibility  as  a  witness. 
The  evidence  was  held  admissible  for 
the  purpose  introduced,  since  the 
crime  mentioned  involved  moral  turpi- 
tude. 

In  Hargrove  v.  State  (1894)  33  Tex. 
Crim.  Rep.  431,  26  S.  W.  993,  the  de- 
fendant, on  cross-examination,  was 
compelled  to  state  that  he  had  previ- 
ously been  convicted  of  murder,  but 
afterwards  acquitted.  This  evidence 
was  held  to  be  admissible,  as  affecting 
his  credibility. 

In  Thompson  v.  State  (1894)  —  Tex. 
Crim.  Rep.  — ,  26  S.  W.  1081,  wherein 
the  defendant,  testifying  in  his  own 
behalf,  was  cross-examined  as  to  prior 
convictions  involving  moral  turpitude, 
the  court  held  that  such  questions 
were  properly  put  for  the  purpose  of 
affecting  his  credibility. 

In  Levine  v.  State  (1896)  35  Tex. 
Crim.  Rep.  647,  34  S.  W.  969,  the  ac- 
cused in  a  prosecution  for  violating 
the  liquor  law  was  asked  on  cross-ex- 
amination how  many  times  he  had 
previously  been  convicted  for  viola- 
tions of  the  liquor  law.     The  court 


held  that  the  question  was  proper  for 
the  purpose  of  discrediting  the  defend- 
ant as  a  witness. 

But  the  decision  in  Levine  v.  State, 
supra,  was  overruled  in  Merriwether 
V.  State  (1909)  55  Tex.  Crim.  Rep.  438, 
116  S.  W.  1148,  on  the  ground  that  a 
conviction  for  a  violation  of  the  liquor 
law  did  not  involve  moral  turpitude. 

Evidence  of  arrest  or  conviction  for 
violations  of  the  local  option  law  is 
not  properly  elicited  on  the  cross-ex- 
amination of  a  defendant  for  the  pur- 
pose of  attacking  his  credibility,  such 
violations  of  the  law  not  imputing 
moral  turpitude.  Marks  v.  State 
(1904)  —  Tex.  Crim.  Rep.  — ,  78  S.  W. 
512. 

In  Merriwether  v.  State,  supra,  a 
prosecution  for  violating  the  local 
option  law,  the  defendant  was  asked 
on  cross-examination  if  he  had  been 
previously  arrested  and  convicted  for 
a  violation  of  the  prohibition  law.  The 
defendant  answered  "Yes,"  over  an 
objection  to  the  admissibility  of  such 
testimony  on  the  question  of  his  credi- 
bility. On  appeal  the  action  of  the 
lower  court  was  reversed,  the  court 
saying:  "We  understand  the  rule  to 
be  that  charges  preferred  in  a  legal 
manner,  and  certainly  convictions  of 
crime  which  imply  moral  turpitude, 
are  receivable  in  evidence  as  affecting 
the  credibility  of  a  witness  of  a  de- 
fendant, but  this  rule  has  not  been  ap- 
plied, we  think,  and  should  not  be  ap- 
plied in  respect  to  convictions  which 
do  not  involve  moral  obliquity  or  of 
the  grade  of  felony,  or  such  as  are  not 
of  the  class  that  the  law  recognizes  as 
involving  moral  turpitude." 

In  Williford  v.  State  (1896)  36  Tex. 
Crim.  Rep.  414,  37  S.  W.  761,  it 
was  held  to  be  improper  to  attempt 
to  prove  by  the  testimony  of  the  ac- 
cused on  cross-examination,  that  he 
had  committed  or  been  convicted  of, 
assault  and  battery,  as  this  was  not  a 
crime  imputing  moral  turpitude. 

In  Bratton  v.  State  (1895)  34  Tex. 
Crim.  Rep.  477,  31  S.  W.  379,  for  the 
purpose  of  impeaching  his  credibility, 
the  defendant  was  asked  on  cross-ex- 
amination if  he  had  not  been  previous- 
ly convicted  for  horse  theft.  The 
question  was  held  proper  for  this  pur- 
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pose,  since  the  conviction  implied 
moral  turpitude. 

In  B;rittain  v.  State  (1896)  86  Tex. 
Crim.  Rep.  406,  37  S.  W.  758,  it  was 
held  that  an  attempt  to  impeach  the 
credibility  of  the  defendant  on  cross- 
examination  by  eliciting  the  informa- 
tion that  he  had  been  found  guilty  or 
stood  charged  with  certain  misde- 
meanors which  did  not  impute  moral 
turpitude  was  improper. 

In  Ray  v.  State  (1897)  —  Tex.  Crim. 
Rep.  — ,  48  S.  W.  77,  the  court  held 
that  an  inquiry  of  the  accused  on  trial 
for  horse  theft,  as  to  a  previous  con.* 
viction  for  the  same  offense,  since  it 
involved  moral  turpitude,  was  proper 
as  affecting  his  credibility. 

In  a  prosecution  for  burglary, 
wherein  the  defendant  was  asked  on 
cross-examination  if  he  had  not  previ- 
ously been  convicted  of  a  felony,  the 
court  held  that  it  was  proper  to  com- 
pel him  to  answer  such  question,  it 
imputing  moral  turpitude  and  going  to 
his  credibility  as  a  witness.  Gass  v. 
State  (1900)  —  Tex.  Crim.  Rep.  — ,  56 
S.  W.  78. 

In  Williams  v.  State  (1907)  51  Tex. 
Crim.  Rep.  361,  123  Am.  St.  Rep.  884, 
102  S.  W.  1134,  a  prosecution  for  rob- 
bery, wherein  the  accused  was  a  wit- 
ness in  his  own  behalf,  it  was  held 
proper,  on  cross-examination,  to  ques- 
tion him  as  to  a  prior  conviction  for 
killing  his  wife,  for  the  purpose  of 
testing  his  credibility. 

In  PoUok  v.  State  (1907)  —  Tex. 
Crim.  Rep.  — ,  101  S.  W.  231,  the  ac- 
cused in  a  prosecution  for  assault  had 
been  forced  to  testify  on  cross-ex- 
amination that  he  had  paid  three  or 
four  fines  for  fighting,  the  purpose  be- 
ing to  discredit  his  testimony.  The 
court  held  that  the  admission  of  such 
testimony  was  error,  saying:  "It  is 
permissible  to  examine  appellant,  or 
any  other  witness,  on  cross-examina- 
tion, about  matter  touching  his  credi- 
bility; but  it  is  not  permissible  to 
cross-examine  appellant,  when  a  wit- 
ness for  himself,  or  any  other  witness, 
on  a  matter  that  does  not  involve  moral 
turpitude.  Fighting  is  not  an  offense 
under  the  laws  of  this  state  that  in- 
volves moral  turpitude.     It  follows, 


therefore,  that  the  court  erred  in  ad- 
mitting this  testimony." 

In  McDonald  v.  State  (1903)  —  Tex. 
Crim.  Rep.  — ,  72  S.  W.  383,  a  prosecu- 
tion for  theft,  wherein  the  accused  be- 
came a  witness  in  his  own  behalf,  it 
was  held  proper  to  question  him  as  to 
a  prior  conviction  of  theft,. such  evi- 
dence imputing  moral  turpitude,  and 
thus  being  relevant  on  the  issue  of 
credibility. 

In  Burnett  v.  State  (1914)  73  Tex. 
Crim.  Rep.  477,  165  S.  W.  581,  the  ac- 
cused, in  a  prosecution  for  the  theft 
of  cattle,  was  asked  on  cross-exami- 
nation if  he  had  not  previously  plead- 
ed guilty  to  the  theft  of  some  turkeys. 
He  answered  that  he  had.  For  the 
purpose  of  affecting  his  credibility 
this  was  held  proper  cross-examina- 
tion, since  theft,  even  if  a  misdemean- 
or, is  an  offense  involving  moral  turpi- 
tude. 

In  Hawthorne  v.  State  (1916)  80 
Tex.  Crim.  Rep.  264,  190  S.  W.  184,  it 
was  held  to  be  competent  for  the  state 
to  prove  on  the  cross-examination  of 
the  accused,  and  for  the  purpose  of 
affecting  his  credibility,  that  within 
a  period  not  too  remote  he  had  been  in- 
dicted or  convicted  of  a  felony  or  mis- 
demeanor imputing  moral  turpitude. 

The  cross-examination  of  the  ac- 
cused as  to  pending  or  past  cases  not 
involving  moral  turpitude  has  been 
held  improper  on  the  issue  of  credi- 
bility. Wrenn  v.  State  (1918)  —  Tex. 
Crim.  Rep.  — ,  200  S.  W.  397. 

But  a  cross-examination  of  the  ac- 
cused in  a  prosecution  for  forgery  and 
for  passing  a  forged  instrument,  as  to 
his  conviction  on  a  former  trial  of  the 
instant  case,  has  been  held  improper 
for  purposes  of  impeachment.  Martin 
V.  State  (1916)  80  Tex.  Crim.  Rep.  275, 
189  S.  W.  262. 

And  it  has  been  held  to  be  improper 
to  ask  the  accused  on  cross-examina- 
tion, and  for  the  purpose  of  affecting 
his  credibility,  if  he  has  been  twice 
convicted  of  perjury  and  finally  ac- 
quitted in  the  same  case.  Cox  v.  State 
(1917)  81  Tex.  Crim.  Rep.  90,  194  S. 
W.  138. 

2.  Proof  of  remote  conviction. 

Under  the  Texas  rule,  the  accused 
as  a  witness  may  be  compelled  to  tes- 
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tify  as  to  his  previous  conviction  for 
crimes  involving  moral  turpitude,  pro- 
vided  they  are  not  too  remote  in  time. 
The  court  has  not  fixed  any  definite 
time  within  which  such  testimony  may 
be  introduced,  since  it  depends  upon 
the  circumstances  of  the  case.  Bowers 
V.  State  (1902)  —  Tex.  Crim.  Rep.  — , 
71  S.  W.-284;  Wesley  v.  State  (1905) 
—  Tex.  Crim.  Rep.  — ,  85  S.  W.  802; 
Winn  V.  State  (1908)  54  Tex.  Crim. 
Rep.  639, 113  S.  W.  918;  Bogrus  v.  State 
(1909)  55  Tex.  Crim.  Rep.  127, 181  Am. 
St  Rep.  804,  114  S.  W.  823;  Hanks  v. 
State  (1909)  55  Tex.  Crim.  Rep.  455, 
117  S.  W.  150;  White  v..  State  (1909) 
57  Tex.  Crim.  Rep.  196,  122  S.  W.  391; 
Gates  V.  State  (1912)  67  Tex.  Crim. 
Rep.  488,  149  S.  W.  1196;  Vick  v.  State 
(1913)  71  Tex.  Crim.  Rep.  50,  159  S. 
Wi  50;  Turner  v.  State  (1913)  71  Tex. 
Crim.  Rep.  477,  160  S.  W.  357;  Keets 
v.  State  (1915)  76  Tex.  Crim.  Rep.  384, 
175  S.  W.  149. 

Evidence  of  a  prior  conviction  is 
properly  obtained  on  the  cross-exami- 
nation of  a  defendant,  for  the  purpose 
of  affecting  his  credibility,  unless  it  is 
shown  to  be  so  remote  in  period  as  to 
be  inadmissible.  Keets  v.  State,  su- 
pra. 

In  Bowers  v.  State,  supra,  wherein 
it  appeared  that  the  conviction  had  oc- 
curred eighteen  years  before,  the  court 
first  held  that  it  was  admissible  to  af- 
fect the  credibility  of  the  witness,  but 
that  the  lapse  of  time  might  go  to  the 
weight  of  the  testimony.  This  was  the 
first  Texas  case  in  point,  and  on  a  re- 
hearing it  was  held  that  fifteen  or 
seventeen  years  was  too  remote,  and. 
that  evidence  of  such  conviction  was 
not  admissible. 

In  Winn  v.  State  (1908)  54  Tex. 
Crim.  Rep.  539,  113  S.  W.  918,  a  prose- 
cution for  murder,  it  appeared  on  the 
defendant's  cross-examination  that  he 
had  been  tried  for  murder  twenty  years 
before,  and  had  pleaded  guilty  to  theft 
fourteen  years  previous  to  the  pres- 
ent prosecution.  This  testimony  was 
held  inadmissible  on  the  question  of 
defendant's  credibility,  as  being  too 
remote  to  show  moral  turpitude.  The 
court  explained  the  reason  for  exclu- 
sion as  follows:  "Testimony  of  this 
character  after  a  long  lapse  of  years 


should  not  have  been  introduced 
where  there  was  nothing  in  Hie  record 
to  show  that  defendant  has  not  re- 
formed. In  other  words,  the  law  will 
not  permit  the  early  indiscretions  of 
a  witness  to  be  brought  into  requisi- 
tion to  besmirch  and  becloud  his  sub- 
sequent life.  To  do  so  .  .  .  would 
be  to  preclude  any  possible  chance  of 
a  reform  and  would  enable  state's 
counsel  to  permit  the  early  misdeeds 
of  8  subsequently  useful  life  to  be  in- 
troduced to  JI>ecloud  and  discredit  the 
subsequentiy  honorable  and  useful 
life." 

In  Hanks  v.  State  (1909)  66  Tex. 
Crim.  Rep.  466,  117  S.  W.  160,  it  was 
held  that  testimony  elicited  on  the 
cross-examination  of  the  accused  as  to 
his  conviction  of  horse  theft  some  thir- 
ty years  before  was  too  remote  in  time 
to  bear  on  his  credibility  as  a  witness. 

In  Bogus  V.  State  (1909)  66  Tex. 
Crim.  Rep.  127,  131  Am.  St.  Rep.  804, 
114  S.  W.  823,  the  court  held  that  a 
conviction  fifteen  years  before  was  too 
remote  in  time  to  warrant  its  recep- 
tion in  evidence  on  the  cross-examina- 
tion of  the  accused  to  affect  his  credi- 
bility. 

In  White  v.  State  (1909)  67  Tex. 
Crim.  Rep.  196,  122  S.  W.  391,  the  de- 
fendant, on  his  cross-examination,  was 
asked  if  he  had  ever  been  in  the  peni- 
tentiary, and  he  replied  that  he  had 
been,  some  twenty-four  years  before. 
In  addition  he  testified  that  he  had 
pleaded  guilty  to  a  charge  of  theft 
four  or  five  years  back.  Both  these 
answers  were  admitted  over  objec- 
tions, as  going  to  his  credibility.  On 
appeal  the  court  held  that  the  first 
statement  was  too  remote  in  time  to 
be  admissible,  but  the  second  was  held 
near  enough  in  time  to  bear  on  his 
credibility. 

In  Wesley  v.  State  (1905)  —  Tex. 
Crim.  Rep.  — ,  85  S.  W.  802,  a  convic- 
tion twenty-five  years  before  was  held 
too  remote  in  time  to  warrant  its  in- 
troduction in  evidence  on  the  cross- 
examination  of  the  accused  for  the 
purpose  of  attacking  his  credibili^  as 

ft  ^PltfllGSS 

In  Oates  v.  State  (1912)  67  Tex. 
Crim.  Rep.  488, 149  S.  W.  1196,  the  ac- 
eased,  in  a  prosecution  for  homicide. 
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was  asked  on  cross-examination  if  he 
had  not  been  convicted  of  felony  on 
two  previous  occasions.  As  the  con- 
victions in  question  had  been  obtained, 
the  one  nineteen,  and  the  other  twelve, 
years  before,  the  defense  objected  to 
testimony  thereof  as  too  remote  in  time 
to  affect  his  credibility.  It  appeared 
that  during  the  last  nineteen  years  the 
defendant  had  been  imprisoned,  either 
on  his  two  previous  convictions  or  un- 
der the  present  charge,  for  a  total  of 
thirteen  years.  The  court  stated  that 
since  there  did  not  appear  to  have  been 
any  very  successful  efforts  at  reforma- 
tion, this  testimony  would  not  be  im- 
proper for  the  purpose  of  impeaching 
the  credibility  of  the  accused. 

In  Tamer  v.  State  (1913)  71  Tex. 
Crim.  Rep.  477,  160  S.  W.  867,  tt»e  ac- 
cused on  cross-examination  was  re- 
quired to  testify  that  he  had  been  con- 
victed of  a  felony  about  eighteen  years 
before.  This  was  objected  to  as  too 
remote.  Under  the  Texas  law  the  ac- 
cused as  a  witness  may  be  compelled 
to  testify  as  to  previous  indictments 
or  convictions  for  felony  provided  they 
are  not  too  remote,  but  the  court  has 
not  fixed  any  definite  time  within 
which  such  testimony  might  be  intro- 
duced. It  depends  upon  the  circum- 
stances of  the  case.  In  this  instance 
the  court  held  that  the  judgment  was 
too  remote  to  impute  moral  turpitude 
and  to  affect  the  defendant's  credi- 
bility. 

In  Vick  V.  State  (1913)  71  Tex.  Crim. 
Rep.  50,  159  S.  W.  60,  the  conviction 
sought  to  be  introduced  to  impugn  the 
defendant's  credibility  had  been  ob- 
tained fourteen  years  before,  at  a  time 
when  the  accused  was  a  mere  boy. 
There  was  no  evidence  that  the  accused 
had  not  reformed,  and  the  court  held 
that  the  evidence  was  inadmissible. 

8.  Limiting  effect  of  testimony. 

It  is  the  duty  of  the  court  to  instruct 
the  jury  that  evidence  introduced  on 
the  issue  of  credibility  must  be  con- 
sidered for  that  purpose  alone.  Har- 
grove V.  State  (1894)  S3  Tex.  Crim. 
Rep.  431, 26  S.  W.  998;  Scoville  v.  State 
(1908)  —  Tex.  Crim.  Rep.  — ,  77  S.  W. 
792;  Simonds  v.  State  (1916)  76  Tex. 
Crim.  Rep.  487,  176  S.  W.  1064. 


Testimony  on  the  cross-examination 
of  the  accused  as  to  previous  indict- 
ments must  be  limited  in  its  scope  to 
the  question  of  credibility.  Failure  of 
the  court  to  limit  properly  the  effect 
of  such  evidence  is  ground  for  re- 
versal. Simonds  v.  State  (1915)  76 
Tex.  Crim.  Rep.  487,  175  S.  W.  1064. 

In  Hargrove  v.  State  (1894)  33  Tex. 
Crim.  Rep.  431,  26  S.  W.  998,  the  de- 
fendant, on  cross-examination  in  a 
prosecution  for  murder,  was  required 
to  state  that  he  had  been  previously 
convicted  of  murder,  but  afterwards 
acquitted.  This  evidence  was  held  ad- 
missible only  as  affecting  his  credi- 
bility, but  in  charging  the  jury  the 
court  failed  to  limit  the  effect  of  this 
testimony.  On  appeal  it  was  held  that 
the  failure  of  the  coprt  to  limit  tlte 
effect  thereof  in  his  written  charge 
was  reversible  error. 

In  Scoville  v.  State  (1903)  —  Tex. 
Crim.  Rep.  — ,  77  S.  W.  792,  the  ac- 
cused, in  reply  to  inquiries  on  cross- 
examination,  stated  that  he  had  been 
convicted  of  burglary  and  indicted  for 
other  offenses  on  prior  occasions. 
This  testimony  was  admitted  as  af- 
fecting his  credibility,  but  the  judge 
did  not  limit  its  effect  in  this  respect. 
It  was  held  that  since  it  is  obligatory 
in  such  cases  for  the  court  to  limit  the 
effect  of  the  testimony  to  the  question 
of  credibility,  a  failure  to  do  so  con- 
stituted reversible  error. 

d.  Convirtton  of  misdemeanor. 

It  is  provided  by  statute  in  several 
jurisdictions  that  no  person  shall  be 
excluded  from  giving  evidence  by  rea- 
son of  his  prior  conviction  of  crime, 
but  that  such  conviction  may  be  shown 
to  affect  his  credibility.  The  purpose 
of  such  statutes  is  to  remove  the  com- 
mon-law disability  which  prevented 
persons  convicted  of  infamous  crimes 
from  testifying  in  the  courts.  Since 
only  treason,  felony,  and  "crimen 
falsi"  were  classed  as  infamous 
crimes,  it  has  been  held  in  the  con- 
struction of  these  statutes  that  con- 
viction of  a  noninfamous  crime  or  mis- 
demeanor cannot  be  shown  to  affect 
the  defendant's  credibility.  People  v. 
Schenick  (1884)  65  CaL  626,  4  Pac. 
675;  People  v.  Hamblin  (1885)  68  Cal. 
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101,  8  Pac.  687;  Bartholomew  v.  People 
(1882)  104  IlL  601,  44  Am.  Rep.  97; 
Coble  V.  State  (1876)  31  Ohio  St.  100. 

Thus,  in  People  v.  Schenick  (1884) 
66  Cal.  625,  4  Pac.  675,  wherein  the 
defendant  on  cross-examination  was 
asked  if  he  had  been  previously  found 
guilty  of  a  misdemeanor,  an  objection 
thereto  was  upheld. 

In  People  v.  Hamblin  (1886)  68  Cal. 
101,  8  Pac.  687,  wherein  the  defendant 
on  cross-examination  was  asked  if  he 
had  not  been  arrested  on  divers  occa- 
sions for  shooting  at  individuals,  the 
question  was  held  incompetent  for  the 
purpose  of  discrediting  his  testimony, 
the  statute  permitting  examination 
only  as  to  conviction  of  felony. 

The  supreme  court  of  Illinois,  con- 
sidering a  similar  statute,  held  that  its 
purpose  was  simply  to  remove  the 
common-law  disability,  and  not  to  en- 
large the  class  of  cases  wherein  con- 
victions discredit  the  witness,  and  that 
evidence  of  a  conviction  of  a  non- 
infamous  offense  was  improperly  elic- 
ited on  the  cross-examination  of  the 
accused  for  the  purpose  of  discredit- 
ing him.  Bartholomew  v.  People 
(1882)  104  IlL  601.  44  Am.  Rep.  97. 

In  Coble  v.  State  (1876)  31  Ohio  St. 
100,  conviction  of  an  offense  under  a 
city  ordinance  was  held  to  be  incom- 
petent to  affect  the  credibility  of  a 
witness,  under  a  statute  providing  that 
"no  person  shall  be  disqualified  as  a 
witness  in  any  criminal  prosecution  by 
reason  of  .  .  .  his  conviction  of  any 
crime,  but  such  .  .  .  conviction 
may  be  shown  for  the  purpose  of  af- 
fecting his  credibility."  The  court 
held  that  the  conviction  referred  to 
here  was  such  only  as  would  have  dis- 
qualified a  person  from  testifying  in 
any  cause,  which  means  infamous 
crimes,  and  that  violation  of  a  city 
ordinance  never  disqualified  a  witness. 

In  other  jurisdictions  the  courts,  in 
applying  a  statute  permitting  "prior 
convictions  of  crime"  to  be  shown, 
have  construed  the  word  "crime"  as 
including  both  felonies  and  misde- 
meanors. State  V.  Blitz  (1903)  171 
Mo.  530,  71  S.  W.  1027;  State  v.  Heu- 
sack  (1905).  189  Mo.  296,  88  S.  W.  21; 
State  V.  Barrington  (1906)  198  Mo.  23, 
95  S.  W.  285;  State  v.  Shanks  (1910) 


160  Mo.  App.  870,  ISO  S.  W.  451;  State 
T.  Henson  (1901)  66  N.  J.  L.  601,  60 
Atl.  468,  616. 

Thus,  in  State  v.  Henson  (1901)  66 
N.  J.  L.  601,  50  AtL  468,  616,  wherein 
the  court  permitted  inquiries  to  the  de- 
fendant on  cross-examination  as  to  hia 
prior  convictions  of  crime,  the  word 
"crime,"  as  used  in  the  statute,  was 
defined  as  including  all  grades  of  of- 
fense, both  felonies  and  misdemeanors. 

In  State  v.  Manning  (1900)  87  Mo. 
App.  78,  the  defendant  was  asked  on 
cross-examination  if  he  had  been  con- 
victed of  issuing  an  unlawful  prescrip- 
tion for  intoxicating  liquors.  The  pur- 
pose of  the  question  was  to  affect  his 
credibility.  The  court  held  this  to  be 
improper,  since  the  conviction  was  not 
for  an  infamous  offense,  and  convic- 
tion of  a  penal  offense  not  infamous 
was  not  necessarily  inconsistent  with 
a  good  moral  character. 

But  State  v.  Manning  (Mo.)  supra, 
was  in  effect  overruled  by  the  decision 
in  State  v.  Blitz  (1903)  171  Mo.  530. 
71  S.  W.  1027,  wherein  it  was  held 
that,  on  the  cross-examination  of  a 
defendant,  for  the  purpose  of  affect- 
ing his  credibility,  he  may  be  required 
to  state  whether  he  has  ever  been  con- 
victed of  any  offense,  either  felony  or 
misdemeanor.  This  decision  was  ar- 
rived at  by  construing  the  words 
"criminal  offense"  as  including  both 
grades  of  crime. 

And  in  State  v.  Heusack  (1905)  189 
Mo.  295,  88  S.  W.  21,  wherein  the  tes- 
timony elicited  from  the  accused  on 
his  cross-examination  was  that  he  had 
been  convicted  of  a  misdemeanor  twen- 
ty-five or  thirty  years  before,  the  court 
held  this  competent  as  affecting  his 
credibility. 

Likewise  in  State  v.  Barrington 
(1906)  198  Mo.  23,  95  S.  W.  235,  it  was 
held  to  be  proper  to  cross-examine  the 
accused  as  to  his  prior  conviction  of  a 
misdemeanor  for  the  purpose  of  dis- 
paraging his  credibility. 

In  State  v.  Shanks  (1910)  150  Mo. 
App.  370,  180  S.  W.  461,  it  was  held 
that  questions  on  the  cross-examina- 
tion of  an  accused,  as  to  his  prior 
conviction  of  misdemeanor,  were  prop- 
erly propounded  to  affect  his  credibil- 
ity as  a  witness. 


Digitized  by 


Google 


ANNO.— CROSS-EXAMINATION— PREVIOUS  PROSECUTION.     1645 


Some  jurisdictiong  have  followed  the 
Texas  rule  in  admitting  proof  of  any 
offense  which  involves  moral  turpi- 
tude, whether  it  is  a  felony  or  a  misde- 
meanor. White  V.  State  (1910)  4  Okla. 
Grim.  Rep.  143,  111  Pac.  1010;  Hendrix 
V.  State  (1911)  4  Mia.  Grim.  Rep.  611, 
113  Pac.  244;  Keith  v.  State  (1912)  127 
Tenn.  40,  162  S.  W.  1029. 

In  White  v.  State  (1910)  4  Okla. 
Grim.  Rep.  148,  111  Pac.  1010,  the  ac- 
cused, having  testified  in  his  own  be- 
half, was  asked  on  cross-examination 
if  he  had  ever  been  tried  on  a  com- 
plaint for  threatened  assault,  and 
found  guilty  thereon.  This  was  ob- 
jected to,  but  admitted.  The  court 
held  that  this  was  error,  since  to  affect 
credibility  the  offense  must  have  been 
either  a  felony  or  a  crime  involving 
moral  turpitude. 

This  rule  was  repeated  in  Hendrix  v. 
State  (1911)  4  Okla.  Crim.  Rep.  611, 
113  Pac.  244,  wherein  the  court  held 
that,  to  affect  his  credibility,  it  was 
proper  on  cross-examination  to  ques- 
tion the  defendant  as  to  previous  con- 
victions for  any  crime  involving  moral 
turpitude,  whether  felony  or  misde- 
meanor. 

In  Keith  v.  State  (1918)  127  Tenn. 
40,  152  S.  W.  1029,  the  court  held  that 
when  a  prisoner  testifies  in  his  own 
behalf,  he  places  his  credibility  in  is- 
sue and  may  be  cross-examined  as  to 
specific  acts  for  the  purpose  of  affect- 
ing his  credibility,  but  such  acts  must 
involve  moral  turpitude. 

In  Williams  v.  State  (1905)  87  Miss. 
378, 89  So.  1006,  it  was  held  to  be  prop- 
er for  the  district  attorney  to  elicit 
information  on  the  cross-examination 
of  the  accused  as  to  his  previous  con- 
viction of  a  misdemeanor,  for  the  pur- 
pose of  testing  his  credibility. 

In  Rhode  Island,  in  the  absence  of 
express  statute,-  it  has  been  held  that 
"a  defendant  offering  himself  as  a  wit- 
ness may  be  asked  in  cross-examina- 
tion, for  the  purpose  of  affecting  his 
credibility,  whether  he  has  previously 
been  convicted  of  crime  or  misdemean- 
or." State  V.  Babcock  (1903)  25  R  L 
224,  55  Atl.  685. 

In  Washington,  under  the  express 
provisions  of  a  statute  (Rem.  &  Bal. 
Code,  §  2290),  the  accused  may  now 


be  questioned  on  cross-examination  as 
to  previous  conviction  for  any  crime, 
whether  felony  or  misdemeanor,  for 
the  purpose  of  affecting  the  weight  of 
his  testimony.  State  v.  Overland 
(1912)  68  Wash.  566, 123  Pac.  1011. 

In  Thornton  v.  State  (1903)  117 
Wis.  888,  98  Am.  St.  Rep.  924,  98  N. 
W.  1107,  a  question  on  cross-examina- 
tion as  to  a  previous  conviction  of 
drunkenness,  was  held  to  be  proper 
as  affecting  the  credibility  of  the  ac- 
cused as  a  witness. 

e.  Imprisonment. 

Inquiries  on  the  cross-examination 
of  an  accused,  as  to  previous  imprison- 
ment after  conviction,  are  competent 
for  the  purpose  of  affecting  his  credi- 
bility as  a  witness. 

United  States.  —  Lang  v.  United 
States  (1904)  66  C.  C.  A.  255,  138  Fed. 
201. 

Arkansas.— Holder  v.  State  (1894) 
58  Ark.  473,  25  S.  W.  279;  Baker  v. 
State  (1894)  58  Ark.  513,  25  S.  W. 
603,  9  Am.  Crim.  Rep.  455;  Younger  v. 
State  (1911)  100  Ark.  321,  140  S.  W. 
139. 

Kentucky.- Williams  v.  Com.  (1899) 
21  Ky.  L.  Rep.  612,  52  S.  W.  843;  Hen- 
derson V.  Com.  (1906)  122  Ky.  296,  91 
S.  W.  1141;  Ge  Burk  v.  Com.  (1913) 
153  Ky.  264,  155  S.  W.  381. 

Louisiana. — State  v.  Waldron  (1911) 
128  La.  559,  34  L.R.A.(N.S.)  809,  54 
So.  1009;  State  v.  Alexis  (1893)  45  La. 
Ann.  973,  18  So.  394;  State  v.  McCoy 
(1903)  109  La.  682,  33  So.  780. 

Michigan.  —  People  v.  Cummins 
(1882)  47  Mich.  334, 11  N.  W.  184,  186. 

New  Jersey.- Brown  v.  State  (1898) 
62  N.  J.  L.  666,  42  Atl.  811. 

New  York.— People  v.  Hovey  (1883) 
29  Hun,  382;  People  v.  Cardillo  (1912) 
207  N.  Y.  70,  100  N.  E.  715,  Ann.  Gas. 
1914C,  255. 

North  Dakota. — Territory  v.  O'Hare 
(1890)  1  N.  D.  30.  44  N.  W.  1008. 

Texas.- Darbyshire  v.  State  (1896) 
36  Tex.  Crim.  Rep.  547,  38  S.  W.  173; 
Elmore  v.  State  (1904)  —  Tex.  Crim. 
Rep.  — ,  78  S.  W.  520;  Keets  v.  State 
(1915)  76  Tex.  Crim.  Rep.  384,  175  S. 
W.  149;  Hill  v.  State  (1916)  80  Tex. 
Crim.  Rep.  232,  189  S.  W.  257. 

Washingrton. — State  v.  Payne  (1893) 
6  Wash.  563,  34  Pac.  317;  State  v. 
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Blaine  (1911)  64  Wash.  122,  116  Pac. 
660. 

In  Lang  v.  United  States  (1904)  66 
C.  G.  A.  255,  133  Fed.  201,  the  court 
held  that  it  was  within  the  discretion 
of  the  trial  court  to  permit  an  inquiry 
on  the  cross-examination  of  the  ac- 
cused as  to  his  previous  imprisonment 
for  crime,  for  the  purpose  of  impeach- 
ing his  credibility  as  a  witness. 

In  Baker  v.  State  (1894)  58  Ark. 
513, 25  S.  W.  603, 9  Am.  Grim.  Rep.  455, 
the  court  held  that  it  was  proper  to 
cross-examine  the  accused  as  to  a  pre- 
vious imprisonment  for  another  crime, 
to  affect  his  credibility  as  a  witness, 
he  having  testified  in  his  own  behalf. 

And  likewise  in  Holder  v.  State 
(1894)  58  Ark.  473,  25  S.  W.  279,  it  was 
held  that  a  defendant  might  be  ques- 
tioned on  cross-examination  as  to  his 
confinement  in  the  penitentiary  of  an- 
other state,  for  the  purpose  of  im- 
peaching his  credibility. 

In  Younger  v.  State  (1911)  100  Ark. 
321,  140  S.  W.  139,  the  court  held  that 
an  inquiry  as  to  a  previous  confine- 
ment in  the  penitentiary  was  proper 
to  impeach  the  defendant's  credibility 
on  cross-examination. 

In  Ge  Burk  v.  Com.  (1913)  158  Ky. 
264,  155  S.  W.  381,  wherein  it  ap- 
peared that  the  accused  had  been 
cross-examined  as  to  a  previous  con- 
viction and  imprisonment  for  felony^ 
the  court  held  that  the  questions  were 
proper  as  affecting  his  credibiliiy  at  a 
witness. 

In  Williams  v.  Com.  (1899)  21  Ky. 
L.  Rep.  612,  52  S.  W.  843,  wherein  the 
accused  in  a  prosecution  for  murder 
was  compelled  to  testify  on  cross-ex- 
amination that  he  had  been  confined 
in  the  penitentiary,  the  court  stated 
that  such  testimony  had  repeatedly 
been  held  competent  in  the  courts  of 
Kentucky  for  the  purpose  of  affecting 
the  credibility  of  the  accused. 

Likewise  in  Henderson  v.  Com. 
(1906)  122  Ky.  296,  91  S.  W.  1141,  the 
court  held  that  it  was  competent,  for 
the  purpose  of  affecting  his  credibility, 
to  show  on  the  cross-examination  of 
an  accused  that  he  had  been  previously 
confined  in  the  penitentiary  for  crime. 

In  State  v.  Waldron  (1911)  128  La. 
569,  34  L.R.A.(N.S.)  809,  54  So.  1009, 


the  court  held  that  the  defendant  hav- 
ing testified  in  his  own  behalf,  it  was 
proper  to  inquire  on  cross-examina- 
tion, for  the  purpose  of  testing  his 
credibility,  whether  he  was  not  an  es- 
caped convict,  or  fugitive  from  justice. 

In  State  v.  Alexis  (1898)  46  La.  Ann. 
973,  13  So.  394,  the  court  said  that  the 
position  of  the  defendant  in  a  criminal 
case  who  takes  the  stand  in  his  own 
behalf  is  a  dual  one, — ^that  of  witness 
and  accused;  and  as  a  witness,  his 
credibiliiy  may  be  attacked  by  cross- 
examination.  And  it  was  held  that 
a  question  whether  he  had  previously 
served  a  term  in  the  penitentiary  was 
proper. 

A  question  to  the  accused  on  cross- 
examination,  as  to  whether  he  had  pre- 
viously suffered  imprisonment  in  the 
penitentiary,  was  held  to  be  competent 
to  affect  his  credibility.  State  v.  Mc- 
Coy (1903)  109  La.  682,  33  So.  730. 

In  People  V.  Cummins  (1882)  47 
Mich.  334,  11  N.  W.  184.  186,  wherein 
the  accused  offered  himself  as  a  wit- 
ness, it  was  held  to  be  proper  to  per- 
mit the  cross-examiner  to  ask  him 
whether  he  had  been  previously  ar- 
rested, and  whether  he  had  been  im- 
prisoned. 

In  Brown  v.  State  (1898)  62  N.  J. 
L.  666,  42  Atl.  811,  wherein  the  trial 
court  permitted  the  state  to  show  on 
the  cross-examination  of  the  accused, 
that  he  had  been  confined  in  the  state 
prison  of  another  jurisdiction,  this  was 
held  proper  testimony  on  the  question 
of  credibility. 

In  People  v,  Hovey  (1883)  29  Hun, 
(N.  Y.)  382,  it  was  held  to  be  proper 
to  cross-examine  the  accused  as  to 
how  many  times  he  had  previousiji 
been  in  prison,  since  this  legitimately 
affected  his  credibility  as  a  witness. 

In  People  v.  Cardillo  (1912)  207  N. 
Y.  70,  100  N.  E.  715,  Ann.  Gas.  1914C. 
265,  wherein  the  accused  admitted  on 
his  cross-examination  that  he  had 
served  terms  in  t'e  penitentiary  for 
two  of  three  offen.nes  of  which  he  had 
been  convicted,  -  the  court  held  that 
this  testimony  was  proper  as  affecting 
his  credibility. 

In  Territory  v.  O'Hare  (1890)  1  N. 
D.  30,  44  N.  W.  1003,  the  defendant  in 
a  prosecution  for  murder  was  asked 
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on  cross-examination  whether  he  had 
been  in  jail  on  two  occasions.  This 
testimony  was  objected  to  as  not  prop- 
er cross-examination  going  to  his 
credibility.  The  statute  in  Dakota  ter- 
ritory which  permitted  parties  to  tes- 
tily as  witnesses  did  not  limit  the 
right  of  cross-examination,  and'  the 
court  held  that  the  inquiry  was  proper, 
since  a  defendant  under  such  circum- 
stances occupied  no  better  position 
than  any  other  witness,  and  within  the 
bounds  of  a  sound  judicial  discretion 
he  could  be  cross-examined  as  to  col- 
lateral facts  for  the  purpose  of  affect- 
ing his  credibility. 

In  Darbyshire  v.  State  (1896)  86 
Tex.  Crim.  Rep.  547,  38  S.  W.  173,  It 
was  held  that  the  defendant  may  be 
asked  on  cross-examination  if  he  has 
served  a  term  in  the  penitentiary. 

In  Elmore  v.  State  (1904)  —  Tex. 
Crim.  Rep.  — ,  78  S.  W.  520,  it  was  held 
to  be  competent  to  show  on  the  cross- 
examination  of  the  accused,  that  he 
had  served  a  term  in  a  state  peniten- 
tiary, since  this  testimony  went  to  his 
credit  as  a  witness. 

In  Keets  v.  State  (1915)  76  Tex. 
Crim.  Rep.  884,  176  S.  W.  149,  wherein 
the  accused  was  required  to  testify 
on  cross-examination  that  he  had  been 
convicted  and  confined  in  the  peniten- 
tiary, the  apparent  purpose  being  to 
affect  his  credibility,  the  court  held 
that  the  testimony  was  properly  ad- 
mitted. 

In  State  v.  Payne  (1893)  6  Wash. 
563,  84  Pac.  317,  the  trial  court  per- 
mitted the  cross-examiner  to  ask  the 
defendant,  "Were  you  ever  confined 
in  county  jail?"  The  reply  was  "No." 
The  court  held  that  this  testimony  was 
competent  as  bearing  on  his  credibility 
as  a  witness,  but  that  the  state  was 
concluded  by  the  reply. 

And  In  State  v.  Blaine  (1911)  64 
Wash.  122,  116  Pac.  660,  wherein  the 
accused  in  a  prosecution  for  murder 
had  been  compelled  to  admit,  on  cross- 
examination,  that  he  had  been  impris- 
oned following  a  conviction  in  Ken- 
tucky, the  court  held  that  the  evidence 
was  proper  as  affecting  his  credibility. 

It  has  been  held  in  Massachusetts 
that  an  inquiry  on  the  cross-examina- 


tion of  the  accused  as  to  his  previous 
confinement  for  crime  may  be  put  for 
the  purpose  of  affecting  his  credibility 
as  a  witness,  provided  only  that  objec- 
tion that  the  record  is  fjie  best  evi- 
dence is  waived.  Com.  v.  Bonner 
(1867)  97  Mass.  687. 

/.  Effect  of  appeal  from  conviction  or 
grant  of  nevo  trial. 

On  the  theory  that  a  conviction  de- 
stroys any  presumption  of  innocence, 
it  has  been  held  proper,  on  the  cross- 
examination  of  the  accused,  to  show  a 
prior  conviction  of  crime,  for  the  pur- 
pose of  affecting  his  credibility, 
though  an  appeal  is  then  pending  from 
the  judgment.  Hackett  v.  Freeman 
(1897)  103  Iowa,  296,  72  N.  W.  628; 
Manning  v.  State  (1912)  7  Okla.  Crim. 
Rep.  367,  123  Pac.  1029. 

In  Hackett  v.  Freeman  (Iowa)  su- 
pra, the  court  reasoned  that  a  judg- 
ment of  conviction  stood  as  a  final  de- 
termination until  such  time  as  it  might 
be  reversed  on  appeal,  and  until  re- 
versal it  was  properly  introduced  on 
the  cross-examination  as  bearing  on 
the  credibility  of  the  witness. 

In  Manning  v.  State  (Okla.)  supra, 
the  defendant,  on  cross-examination, 
was  asked  whether  he  had  ever  been 
convicted  of  manslaughter.  An  objec- 
tion to  the  question  was  overruled, 
and  he  answered  in  the  affirmative. 
The  objection  to  the  admission  of  this 
evidence  was  that  the  defendant  had 
appealed  from  the  conviction  men- 
tioned. The  sole  purpose  of  the  evi- 
dence was  to  affect  the  defendant's 
credibility.  It  was  held  that  where  a 
jury  has  found  a  defendant  guilty,  any 
previous  presumption  of  innocence  is 
wiped  out,  the  court  stating  that  con- 
viction is  thus  distinguished  from 
mere  arrest  or  indictment,  and  the  fact 
that  an  impartial  tribunal  has  found 
him  guilty  of  a  crime  which  Indicates 
a  want  of  moral  character  is  sufficient 
to  affect  his  credibility. 

But  in  Jennings  v.  State  (1909)  55 
Tex.  Crim.  Rep.  147,  115  S.  V.  587, 
wherein  the  defendant  on  cross-ex- 
amination was  asked  whether  he  had 
been  convicted  of  an  offense,  the  judg- 
ment of  conviction  for  which  had  been 
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suspended  pendinsr  the  outcome  of  an 
appeal,  it  was  held  to  be  error  to  re- 
quire an  answer  thereto  for  the  pur- 
pose of  discreditinsT  his  testimony. 

It  has  been  held  that  the  reversal 
of  a  judgment  of  conviction  so  far  de- 
stroys the  adjudication  that  the  judg- 
ment cannot  be  shown  on  cross-exami- 
nation to  affect  the  credibility  of  the 
flccuscd 

In  People  v.  Van  Zile  (1913)  159 
App.  Div.  61,  144  N.  Y.  Supp.  287, 
wherein  an  attempt  was  made  to  show 
on  the  cross-examination  of  the  ac- 
cused that  he  had  been  convicted  of 
a  crime,  the  conviction  had  been  re- 
versed on  appeal.  The  court  held  that 
the  inquiry  was  improper  for  the  pur- 
pose of  impeachment. 

But  see  Hargrove  v.  State  (1894)  33 
Tex.  Crim.  Rep.  431,  26  S.  W.  993, 
wherein  the  defendant  on  cross-exami- 
nation was  compelled  to  state  that  he 
had  been  previously  convicted  of  mur- 
der, although  afterwards  acquitted, 
and  this  testimony  was  held  admissible 


for  the  purpose  of  affecting  his  credi- 
bility. 

In  Thompson  v.  United  States 
(1908)  30  App.  D.  C  352,  12  Ann.  Cas. 
1004,  the  accused,  taking  the  stand  as 
a  witness,  was  cross-examined  by  the 
prosecuting  attorney  as  to  his  former 
trials  for  crime.  The  witness  was 
compelled  to  admit  that  he  had  been 
tried  on  an  indictment  for  murder 
and  twice  found  guilty  by  the  jury, 
though  in  each  instance  a  new  trial 
had  been  granted  and  the  case  finally 
dismissed.  It  was  provided  by  stat- 
ute that  the  conviction  of  a  witness 
for  crime  may  be  elicited  on  his  cross- 
examination  to  affect  his  credibility,, 
but  the  court,  excluding  this  testi- 
mony, said :  "Though  in  common  par- 
lance one  may  be  said  to  be  convicted 
when  found  guilty  by  the  jury,  the 
word  in  its  technical,  legal  sense  de- 
notes the  judgment  of  a  court  If  the 
court,  in  the  exercise  of  its  undoubted 
power,  sets  aside  the  verdict,  there  is 
no  conviction."  R.  E.  B. 


COLUMBUS  RAILWAY,  POWER,  &  UGHT  COMPANY,  Appt, 

V. 

CITY  OF  COLUMBUS,  Ohio,  et  al. 

Vnited  States  Supreme  C9urt  —  AprU  14,  1019. 

(249  U.  S,  899,  68  L.  ed.  669,  P.U.R.1919D,  239,  39  Sup.  Ct.  Rep.  349.) 

Street  railways  —  municipal  franchise  —  obligation  —  changed  conditions 
—  war. 

1.  Increased  street  railway  operating  costs  and  decreased  net  revenues 
due  to  war  conditions  and  to  an  increased  wage  scale  fixed  by  the  National 
War  Labor  Board,  though  rendering  unremunerative  the  street  railway 
fares  fixed  by  municipal  franchise  ordinances  which,  by  acceptance,  be- 
came valid  contracts,  mutually  binding  for  the  twenty-five-year  term 
named  therein,  do  not  absolve  the  street  railway  company  from  the  obli- 
gations of  its  contract  so  as  to  justify  it  in  surrendering  its  franchises 
and  excuse  it  from  giving  service  at  the  rates  so  fixed, — especially  where 
it  cannot  be  said  that,  taking  all  the  years  of  the  term  together,  the  con- 
tract will  prove  unremunerative. 

[See  note  on  this  question  beginning  on  page  1669.] 


Federal'coorts  —  jurisdiction  —  Fed- 
eral question. 

2.  Substantial  Federal  questions 
sufficient  to  sustain  the  original  juris- 
diction of  a  Federal  diHtrict  court  are 
presented  by  a  bill  which  seeks  to  en- 


join the  continued  enforcement  of 
street  railway  franchise  ordinances 
fixing  rates  on  the  ground  that  such 
rates,  because  of  increased  operating 
costs  and  decreased  net  revenues,  due 
to  war  conditions  and  an  increased 
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wage  scale  fixed  by  the  War  Labor 
Board,  are  inadequate  and  confisca- 
tory, and  that  to  compel  street  railway 
operation  at  unremunerative  rates  is 
to  take  the  property  of  the  street  rail- 
way company  without  due  process  of 
law. 

Street  railways  —  franchise  —  power 
of  manicipality. 

3.  A  municipality  acting  under 
state  authority  may,  by  ordinance, 
make  a  valid  binding  contract  obligat- 
ing it  to  permit  the  operation  of  a 
street  railway  upon  the  city  streets 
for  twenty-five  years  upon  the  terms 
and  conditions  therein  set  forth. 

[See  25  R.  C.  L.  1147.] 
—  nanicipal  franchise  —  obligation 
—  rates. 

4.  A  municipal  ordinance  granting 
a  twenty-five-year  street  railway  fran- 


chise obligating  the  grantee  to  furnish 
the  contemplated  service  for  that  pe- 
riod, and  to  issue  and  sell  eight  tickets 
for  25  cents,  and  give  universal  free 
transfers,  constitutes,  in  Ohio,  when 
accepted  by  the  grantee,  a  valid  con- 
tract mutually  binding  for  the  period 
named. 

[See  25  R.  C.  L.  1144.] 
Contracts  —  excuse  for  nonperform- 
ance —  difficulty. 

6.  If  a  party  charges  himself  with 
an  obligation  possible  to  be  per- 
formed, he  must  abide  by  it  unless 
performance  is  rendered  impossible  by 
the  act  of  God,  the  law,  or  the  other 
party.  Unforeseen  difficulties  will  not 
excuse  performance.  Where  the  par- 
ties have  made  no  provision  for  the 
dispensation,  the  terms  of  the  con- 
tract must  prevail. 
[See  6  R.  C.  L.  997.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  (Westenhaver,  District  J.)  dis- 
missinsr  a  bill  filed  to  enjoin  the  continued  enforcement  of  street  railway 
franchise  ordinances  fixing  rates.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Joseph   S.  Clark,   Karl  E.      142,  45  L.  ed.  788,  21  Sup.  Ct.  Rep 


Burr,  Henry  A.  McCarthy,  Henry  J. 
Booth,  and  W.  O.  Henderson,  for  ap- 
pellant: 

Equity  has  jurisdiction  to  hear  and 
determine  this  case. 

Smyth  V.  Ames,  169  U.  S.  466,  617, 
42  L.  ed.  819,  838, 18  Sup.  Ct.  Rep.  418 ; 
Detroit  v.  Detroit  Citizens'  R.  Co.  184 
U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410;  Cleveland  v.  Cleveland  City 
R,  Co.  194  U.  S.  517,  531,  48  L.  ed.  1102, 
1106,  24  Sup.  Ct  Rep.  756. 

Although  these  franchise  grants  are 
properly  designated  contracts,  accu- 
rately spotting  they  are  legislative 
enactments.  They  are  laws  of  the 
city,  enacted  in  pursuance  of  author- 
ity delegated  to  the  city  by  the  state. 

Cleveland  v.  Cleveland  City  R.  Co. 
194  U.  S.  517,  48  L.  ed.  1102,  24  Sup. 
Ct.  Rep.  756;  Wright  v.  Nagle,  101  U. 
S.  791,  26  L.  ed.  921;  Hamilton  Gas- 
light &  Coke  Co.  V.  Hamilton,  146  U.  S. 
268,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90; 
City  R.  Co.  V.  Citizens'  Street  R.  Co. 
166  U.  S.  667,  41  L.  ed.  1114,  17  Sup. 
Ct.  Rep.  663;  Penn  Mut.  L.  Ins.  Co.  ▼. 
Austin,  168  U.  S.  685,  42  L.  ed.  626.  18 
Sup.  Ct.  Rep.  223;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  43 
L.  ed.  841,  19  Sup.  Ct.  Rep.  77;  St. 
Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S. 
6  A.L.R.— 104. 


575;  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  266,  53  L.  ed.  176, 

29  Sup.  CL  Rep.  50;  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  227  U.. 
S.  544,  57  L.  ed.  633,  44  L.R.A.(N.S.) 
405,  33  Sup.  Ct.  Rep.  303;  Owensboro 
V.  Cumberland  Teleph.  &  Teleg.  Co. 
230  U.  S.  58,  67  L.  ed.  1389.  83  Sup.  Ct. 
Rep.  988;  State  ex  reL  At^.  Gen.  ▼. 
Cincinnati  Gaslight  &  Coke  Co.  18 
Ohio  St.  292;  Hamilton,  6.  C.  &  Trac- 
tion Co.  T.  Hamilton  &  L.  Electric 
Transit  Go.  69  Ohio  St  402,  69  N.  E. 
991;  Freeport  Water  Co.  v,  Freeport- 
180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct  Rep.  493;  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368,  46  L. 
ed.  592,  22  Sup.  Ct  Rep.  410;  Minne- 
apolis v.  Minneapolis  Street  R.  Co. 
215    U.    S.     417,     64    L.     ed.     269, 

30  Sup.  Ct.  Rep.  118;  Milwaukee 
Electric  R.  &  light  Co.  v.  Rail- 
road Commission,  288  U.  S.  174,  59  L. 
ed.  1254,  P.U.R.1915D,  691,  86  Sup.  Ct. 
Rep.  820;  Detroit  United  R.  Co.  v. 
Michigan,  242  U.  S.  238,  61  L.  ed.  268, 
P.U.R.1917B,  1010.  37  Sup.  a.  Rep. 
87;  Puget  Sound  Traction  Light  &  P. 
Co.  V.  Reynolds,  244  U.  S.  674,  61  L. 
ed.  1326,  6  A.L.R.  13,  P.U.R.1917P,  57, 
37  Sup.  Ct  Rep.  705. 

Obligations:  are;  not  raised  by  im-  - 
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plication  unless  there  is  something  in 
the  written  instrument  showing  an  in- 
tention to  impose  such  an  obligation. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  1078; 
13  C.  J.  559;  Caverly-Gould  Co.  v. 
Springfield,  88  Vt.  396,  76  Atl.  89; 
Delaware  &  H.  Canal  Co.  v.  Pennsyl- 
vania Coal  Co.  8  Wall.  276,  19  L.  ed. 
349. 

A  street  railway  company  operating 
uader  a  permissive  charter  and  per- 
Missive  municipal  franchise  grants 
may  discontinue  its  street  railway 
operations  and  cannot  be  forced  to 
continue  them  by  mandamus  or  in- 
junction. 

San  Antonio  Street  R.  Go.  v.  State, 
90  Tex.  520,  86  L.R  JL  662,  59  Am.  St. 
Rep.  834,  89  S.  W.  926;  State  ex  reL 
Knight  V.  Helena  Power  &  Light  Co. 
22  Mont.  391,  44  LJI.A.  692,  56  Pac. 
685;  Savannah  &  O.  Canal  Co.  v.  Sha- 
man, 91  Ga.  400,  44  Am.  St  Rep.  48, 
17  S.  E.  937;  Fellows  v.  Los  Angeles, 
151  Cal.  52,  90  Pac.  137;  York  &  N.  M. 
R.  Co.  V.  Reg.  1  El.  &  Bl.  858,  118  Eng. 
Reprint,  657,  7  Eng.  Ry.  &  C.  Cas.  469, 
1  C.  L.  R.  119,  22  L.  J.  Q.  B.  N.  S.  225, 
17  Jur,  630,  1  Week.  Rep.  358;  North- 
ern P.  R.  Co.  V.  Washington,  142  U.  S. 
492,  35  L.  ed.  1092,  12  Sup.  Ct  Rep. 
283:  Sherwood  v.  Atlantic  &  D.  R.  Co. 
94  Va.  291,  26  S.  E.  943. 

If  the  company  undertook  to  retain 
the  benefits  of  the  franchises  and  to 
escape  liability  for  their  burdens,  par- 
ticularly the  rate  schedules,  the  city 
would  be  in  a  position  to  enforce  the 
rates.  The  contracts  would  still  con- 
tinue in  force,  and  the  company  would 
be  obligated  to  comply  with  their 
terms  and  conditions. 

Interurban  R.  &  Terminal  Co.  v.  Cin- 
cinnati. 93  Ohio  St.  108,  112  N.  E.  186; 
Interurban  R.  &  Terminal  Co.  v.  Public 
Utilities  Commission,  98  Ohio  St.  287, 
3  A.L.R.  696,  P.U.R.1919B,  212,  120 
N.  E.  831;  Columbus  v.  Columbus 
Street  R.  Co.  45  Ohio  St.  98,  12  N.  E. 
661;  Cincinnati  &  S.  R.  Co,  v.  Carth- 
age. 86  Ohio  St.  631. 

The  public  interest  cannot  be  in- 
voked as  a  justification  for  demands 
which  pass  the  limits  of  reasonable 
protection,  and  seek  to  impose  upon 
the  carrier  and  its  property  burdens 
that  are  not  incident  to  its  engage- 
ment. 

Northern  P.  R.  Co.  ▼.  North  Dakota, 
236  U.  S.  588,  695,  59  L.  ed.  7S9,  741, 
L.R.A.1917T^.  1148,  P.TT.R.1915C,  277, 
35  Sup.  Ct.  Rep.  429,  Ann.  Cas. 
1916A,  1, 

There  is  undoubtedly  a  duty  resting 


upon  the  public  to  see  that  a  public 
utility  is  allowed  to  charge  compensa- 
tory rates. 

Norfolk  &  W.  R.  Co.  v.  Conley,  236 
U.  S.  605,  608,  59  L.  ed.  746,  747,  P.U.R. 
1915C,  293,  35  Sup.  Ct  Rep.  437 ;  Inter- 
urban R.  &  Terminal  Co.  v.  Cincinnati, 
93  Ohio  St  108,  112  N.  E.  186;  Denver 
V.  Denver  Union  Water  Co.  246  U.  S. 
178,  62  L.  ed.  649,  P.U.R.1918C,  640, 
38  Sup.  Ct  Rep.  278;  State  ex  rel.  Mc- 
Ghee  v.  Black  Diamond  Co.  97  Ohio 
St  24,  L.R.A.1918E,  352,  119  N.  E. 
196;  Henry  v.  Pittsburgh,  C.  C.  &  St 
L.  R.  Co.  2  Ohio  N.  P.  118;  Matthews  v. 
Southern  Ohio  Traction  Co.  6  Ohio 
C,  C.  N.  S.  179;  Coe  v.  Columbus,  P. 
&  I.  R.  Co.  10  Ohio  St  372,  76  Am.  Dec 
618;  Port  Clinton  R.  Co.  v.  Cleveland 
&  T.  R.  Co.  13  Ohio  St  544;  Maryland 
Teleph.  &  Teleg.  Co.  v.  Chas.  Simons' 
Sons  Co.  103  Md.  136,  116  Am.  St  Rep. 
346,  63  Atl.  314. 

War  may  have  such  a  material  and 
vital  efifect  upon  contract  obligations 
that  performance  will  not  be  enforced, 
if  the  party  claiming  relief  can  show 
that  by  reason  of  the  war,  the  con- 
tract which  he  or  it  is  called  upon  to 
perform  is  a  materially  and  vitally 
different  contract  from  the  one  that 
was  in  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was 
signed. 

The  Kronprinzessin  Cecilie  (North 
German  Lloyd  v.  Guaranty  Trust  Co.) 
244  U.  S.  12,  24,  61  L.  ed.  960,  966,  37 
Sup.  Ct  Rep.  490;  Metropolitan  Water 
Bd.  V.  Dick,  K.  &  Co.  [1918]  A.  C.  119, 
8  B.  R.  C.  483,  87  L.  J.  K.  B.  N.  S.  870, 
23  Com.  Cas.  148,  34  Times  L.  R.  118, 
16  L.  G.  R.  1.  117  L.  T.  N.  S.  766, 
[1917]  W.  N.  352,  82  J.  P.  61,  Ann.  Cas. 
1918C,  390;  Bailv  v,  De  Crespiimv,  L. 
R,  4  Q.  B.  485,  38  L.  J.  Q.  B.  N.  S.  98, 
19  L.  T.  N.  S.  681,  17  Week.  Rep.  4<>4. 
15  Eng  Rul.  Cas.  799;  Listen  v.  The 
Caroathisn  [1905]  2  K.  B.  42  84  L.  J. 
K.  B.  N.  S.  1135.  112  L.  T.  N.  S.  ^4. 
31  Times  L.  R.  226,  20  Com.  Cas.  224; 
Tamplin  S.  S.  Co.  v.  Anglo  Mexican 
Petroleum  Products  Co.  [19161  2  A.  C. 
397,  85  L.  J.  K.  B,  N.  S.  1389.  115  L.  T. 
N.  S.  315,  32  Times  L.  R.  677;  Brenner 
v.  Corsiim«»rc,  Metal  Co.  41  Ont  L. 
Rep.  534:  Krell  v.  Henry  [1903]  2  K. 
B.  740,  72  L.  J  K.  B.  N.  S.  794.  89  L.  T. 
N.  S.  8^8,  10  Times  L.  R.  711,  52  Week. 
Ren.  246:  C^icairo,  M.  &  St  P.  1?  Co. 
V.  Hovt,  149  IT.  S.  1,  87  L.  ed.  625.  18 
Sup.  Ct.  Pep.  779;  The  Styria  v.  Mor- 
gan, 186  TT.  s.  t,  46  L.  ed.  in?7  92 
Sup.  Ct.  P-T).  731;  Bradford.  E.  ft  a 
R.  Co.  V.  New  York,  L.  E.  ft  W.  R.  Co. 
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12S  N.  Y.  816,  11  LJLA.  116,  26  N.  £. 
499 ;  Moore  &  Tierney  ▼.  Roxf  ord  Knit- 
ting Co.  250  Fed.  278. 

A  law  may  be  constitutional  when 
it  is  passed,  but,  as  a  result  of  future 
developments,  it  may  violate  some  con- 
stitutional limitation. 

Castle  V.  Mason,  91  Ohio  St.  296, 110 
N.  E.  464,  Ann.  Gas.  1917A,  164. 

These  grants  are  laws,  and  not  busi- 
ness or  proprietary  contracts,  and,  be- 
ing laws,  the  14th  Amendment  applies. 

Interstate  Consol.  Street  R.  Co.  v. 
Massachusetts.  207  U.  S.  79,  62  L.  ed. 
Ill,  28  Sup,  Ct.  Rep.  26,  12  Ann.  Cas. 
655;  Jack  v.  Williams,  113  Fed.  823,  76 
G.  C.  A.  165,  146  Fed.  281;  Com.  v, 
Fitchburg  R.  Co.  12  Gray,  180;  Sher- 
wood V.  Atlantic  &  D.  R.  Co.  94  Va. 
291,  26  S.  E.  943;  Ohio  &  M.  R.  Co. 
V.  People,  120  111.  200,  11  N.  E.  347; 
Northern  P.  R.  Co.  v.  Washington  Ter- 
ritory, 142  U.  S.  493,  35  L.  ed.  1092,  12 
Sup.  Ct  Rep.  283;  Iowa  v.  Old  Colony 
Trust  Co.  L.B.A.1915A,  549,  181  C.  C. 
A.  581,  216  Fed.  307. 

Even  if  the  company  derived  a  profit 
from  its  light  and  power  department, 
the  revenue  so  derived  could  not  law- 
fully be  appropriated  to  pay  the  losses 
sustained  in  its  street  railway  depart- 
ment Each  branch  of  the  business 
must  stand  upon  its  own  basis. 

Northern  P.  R.  Co.  v.  North  Dakota, 
286  U.  S.  588,  59  L.  ed.  739,  L.Rw^ 
1917P,  1148,  P.U.R.1915C,  277,  36  Sup, 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1 ;  Nor- 
folk &  W.  R.  Co.  V.  Conley,  286  U.  S. 
607,  59  L.  ed.  747,  P.UJ1.1916C,  293,  86 
Sup.  Ct.  Rep.  437;  Knoxville  Gas  Co.  T. 
Knoxville,  253  Fed.  217. 

Messrs.  Heniy  L.  Scarlett  and  Da- 
vid F.  Pngh,  for  appellees: 

There  is  no  real  and  colorable,  but 
only  a  fraudulent  and  fictitious,  Fed- 
eral question  stated  in  the  bill. 

Penn  Mnt.  L.  Ins.  Co.  v.  Austin,  168 
U.  S.  685,  42  L.  ed.  626,  18  Sup.  Ct 
Rep.  223;  Siler  v.  Louisville  &  N.  R. 
Co.  213  U.  S.  175,  191.  53  L.  ed.  753, 
757,  29  Sup.  Ct.  Rep.  451. 

Even  when  the  threatened  act  may 
be  the  impairment  of  a  contract,  or  the 
deprivation  of  property  without  due 
process  of  law,  still,  if  the  only  means 
threatened  to  be  used  are  resort  to  the 
courts  or  to  legal  proceedings,  a  case 
is  not  stated  within  the  jurisdiction  of 
a  Federal  court. 

St  Paul  Gaslight  Co.  v.  St  Paul,  181 
V.  S.  143,  46  L.  ed.  788,  21  Sup.  Ct 
Rep.  675;  Defiance  Water  Co.  v.  De- 
fiance. 191  U.  S.  184,  48  L.  ed.  140,  24 
Snp.  Ct.  Rep.  63;  Des  Moines  v.  Des 


Moines  City  R.  Co.  214  U.  S.  179,  63 
L.  ed.  968,  29  Sup.  Ct  Rep.  653. 

This  company  and  its  privies  will 
not  be  heard  to  complain  that  the  con- 
siderations which  the  company  and  its 
predecessors  agreed  to  give  for  valu- 
able grants  are  unlawful,  or  deprive 
them  of  their  property  without  due 
process  of  law. 

Interstate  Consol.  Street  R.  Co.  v. 
Massachusetts,  207  U.  S.  79,  52  L.  ed. 
Ill,  28  Sup.  Ct  Rep.  26,  12  Ann.  Cas. 
655. 

There  is  no  right  of  action  whatever 
in  these  bondholders. 

Old  Colony  Trust  Co,  v.  Omaha,  230 
U.  S.  100,  67  L.  ed,  1410,  33  Sup.  Ct. 
Rep.  967;  Dawson  v.  Columbia  Ave. 
Sav.  Fund,  S.  D.  Title  &  T.  Co.  197 
U.  S.  178,  49  L.  ed.  713,  25  Sup.  Ct 
Rep.  420. 

Under  the  Ohio  statutes  full  power 
is  delegated  to  cities  to  enter  into 
binding  street  railway  franchise  con- 
tracts. 

Cleveland  t.  Cleveland  City  R.  Co. 
194  U.  S.  517,  529,  631,  48  L.  ed.  1102, 
1106,  1107,  24  Sup.  Ct  Rep.  756. 

These  contracts  were  made  by  the 
city  in  its  proprietary  capacity. 

Interurban  R.  &  Terminal  Co.  v. 
Public  Utilities  Commission,  98  Ohio 
St.  287,  3  A.L.R.  696,  P.U.R.1919B,  212, 

120  N.  E,  831;  Cleveland  v.  Cleveland 
City  R.  Co.  supra;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  48 
L.  ed.  841,  19  Sup.  Ct.  Rep.  77;  Vicks- 
bure  V.  Vicksburg  Waterworks  Co.  206 
U.  S.  496,  51  L.  ed.  1155,  27  Sup.  Ct. 
Rep.  762;  Knoxville  Gas  Co.  v.  Knox- 
ville, 253  Fed.  217;. Cincinnati  v.  Pub- 
lic Utilities  Commission,  98  Ohio  St. 
320,   3  A.L.R.  705,  P.UJR.1919C,   119, 

121  N,  E.  688, 

The  franchise  contracts  are  not  per- 
missive merely,  but  impose  specific  du- 
ties upon  the  grantees,  their  success- 
ors and  assigns,  during  the  entire 
term  of  twenty-five  years. 

Delaware  &  H.  Canal  Co.  v.  Penn- 
sylvania Coal  Co.  8  Wall.  276,  19  L,  ed. 
849. 

These  duly  accepted  franchises  are 
binding  upon  both  parties  during  their 
entire  term  of  twenty-five  years. 

Cleveland  v.  Cleveland  City  R.  Co. 
194  U.  S.  517,  48  L.  ed.  1102.  24  Sup. 
Ct  Rep.  756;  State  ex  rel.  Taylor  v. 
Columbus  R,  Co.  1  Ohio  C.  C.  N.  S. 
160;  Detroit  v.  Detroit  Citizens  Street 
R.  Co.  184  U.  S.  868,  46  L,  ed.  692,  22 
Sup.  Ct  P«>T>.  410;  Knoxville  Water  Co. 
V.  Knoxville.  189  U.  S.  437,  47  L.  ed. 
891,  28  Sap.  Ct  Bep.  681;  City  R.  Co. 
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V.  Citizens'  Street  R.  Co.  166  U.  S.  557, 
41  L.  ed.  1114,  17  Sup.  Ct.  Rep.  658; 
Cincinnati  v.  Public  Utilities  Commis- 
sion and  Interurban  R.  &  Terminal  Co. 
V.  Public  Utilities  Commission,  supra ; 
Quinby  v.  Public  Service  Commission, 
223  N.  Y.  244,  3  A.L.R.  685,  P.U.R. 
1918D,  30,  119  N.  E.  433;  Ft.  Loramie 
V.  Gress,  Ohio  C,  C.  July  9,  1918;  State 
ex  rel.  Bridgeton  v.  Bridgeton  &  M. 
TratJtion  Co.  52  N.  J.  L.  592,  45  LJR.A. 
837,  43  Atl.  715;  State  ex  rel.  Grins- 
felder  v.  Spokane  Street  R.  Co.  19 
Wash.  518,  41  L.R.A.  515,  67  Am.  St. 
Rep.  739,  53  Pac.  719;  Loader  v.  Brook- 
lyn Heights  R.  Co.  14  Misc.  208,  35 
N.  Y.  Supp.  996;  Loader  v.  Atlantic 
Ave.  R.  Co.  35  N.  Y.  Supp.  999;  Pot- 
win  Place  V.  Topeka  R.  Co.  51  Kan. 
609,  37  Am.  St.  Rep.  812,  83  Pac.  809; 
Paige  V.  Schenectady  R.  Co.  178  N.  Y. 
102,  70  N,  E.  218 ;  Thompson  v.  Schen- 
ectady R.  Co.  65  C.  C.  A.  325,  131  Fed. 
677;  Amesbury  v.  Citizens'  Electric 
Street  R.  Co.  (Stiles  v.  Citizens'  Elec- 
tric Street  R.  Co.)  199  Mass.  894,  19 
L.R.A.(N.S.)  865,  85  N.  E.  419. 

Operation  at  a  loss,  or  possible  or 
probable  bankruptcy,  does  not  relieve 
this  public  utility  from  the  perform- 
ance of  the  franchise  contracts,  nor 
warrant  this  court  in  protecting  the 
company  in  the  violation  of  the  con- 
tracts. 

Rutland  Marble  Co.  v.  Ripley,  10 
Wall.  839, 353, 19  L.  ed.  955, 960. 3  Mor. 
Min.  Rep.  291 ;  Gas  &  E.  Securities  Co. 
V.  Manhattan  &  Q.  Traction  Corp.  253 
Fed.  463;  Ft.  Loramie  v.  Gress,  Ohio 
C.  C.  July  9,  1918;  Interurban  R.  & 
Terminal  Co.  v.  Cincinnati,  93  Ohio  St. 
108,  112  N.  E.  186;  Southern  R.  Co.  v. 
Hatchett,  174  Ky.  463,  L.R.A.1917D, 
1105,  192  S.  W.  694;  Southern  R,  Co. 
V.  Franklin  &  P.  R.  Co.  96  Va.  693,  44 
L.R.A.  297,  32  S.  E.  485;  Farmers' 
Loan  &  T.  Co.  v.  Henning,  Fed.  Cas. 
No.  4,666;  Talcott  v.  Pine  Grove  Twp. 
1  Flipp.  120,  Fed.  Cas.  No.  13,735; 
Gates  V.  Boston  &  N.  Y.  Air  Line  R. 
Co.  63  Conn.  333,  5  Atl.  695;  Colorado 
&  S.  R.  Go.  V.  State  R.  Commission,  54 
Colo.  64,  129  Pac.  506;  State  ex  rel. 
Naylor  v.  Dodge  City,  M.  &  T.  R.  Co. 
53  Kan.  377,  42  Am.  St.  Rep.  295,  36 
Pac.  747;  State  v.  Sioux  City  &  P.  R. 
Co.  7  Neb.  367;  Atty.  Gen.  v.  West 
Wisconsin  R.  Co.  86  Wis.  466;  Brown- 
ell  V.  Old  Colony  R.  Co.  164  Mass.  29, 
29  L.R.A.  169,  49  Am.  St.  Rep.  442,  41 
N.  E.  107 ;  People  v.  Albany  &  V.  R.  Co. 
24  N.  Y,  261,  82  Am.  Dec.  295;  People 
ex  rel.  Gantrell  v.  St.  Louis,  A.  &  T. 


H.  R.  Co.  176  111.  512,  36  L.R.A.  666, 
45  N.  E.  824,  52  N.  E.  292. 

Neither  the  present  high  cost  of 
operation, — an  economic  result  of  the 
war, — nor  the  wage  arbitration  by  the 
National  War  Labor  Board,  terminates 
these  contracts,  nor  enables  the  com- 
pany to  do  so. 

Knoxville  Gas  Go.  v.  Knoxville,  25S 
Fed,  217;  Loader  v.  Brooklyn  Heights 
R.  Co.  14  Misc.  208,  35  N.  Y.  Supp.  996; 
Loader  v.  Atlantic  Ave.  R.  Co.  35  N.  Y. 
Supp.  999. 

Appellant  has  not  made  a  case  with- 
in the  scope  of  the  14th  Amendments 

Lowe  V.  Kansas,  163  U.  S.  81,  41  L. 
ed.  78,  16  Sup.  Ct.  Rep.  1081;  HurUdo 
V.  California,  110  U.  S.  616,  636,  28  L. 
ed.  232,  238,  4  Sup.  Ct.  Rep.  Ill,  292; 
Dent  V.  West  Virginia,  129  U.  S.  114. 
82  L.  ed.  623,  9  Sup.  Ct.  Rep.  231; 
Brannon,  14th  Amend.  142,  143 ;  Guth- 
rie, 14th  Amend.  70;  Interurban  R.  & 
Terminal  Co.  v.  Cincinnati,  93  Ohio  St. 
108,  112  N.  E.  186;  Interstate  Consol. 
Street  R.  Co.  v.  Massachusetts,  207 
U.  S.  79,  52  L.  ed.  Ill,  28  Sup.  Ct.  Rep. 
26,  12  Ann.  Cas.  555 ;  Ashley  v.  Ryan. 
153  U.  S.  436,  443,  38  L.  ed.  773,  4 
Inters.  Com.  Rep.  664,  14  Sup.  Ct.  Rep. 
865;  Wight  v.  Davidson,  181  U.  S.  371, 
877,  45  L.  ed.  900,  903,  21  Sup.  Ct.  Rep. 
616;  Detroit  United  R.  Co.  v.  Detroit. 
229  U.  S.  39,  57  L.  ed.  1056,  38  Sup.  Ct. 
Rep.  697;  Cleveland  v.  Clevelapd  City 
R.  Co.  194  U.  S.  517.  48  L.  ed.  1102,  24 
Sup.  Ct.  Rep.  756;  City  R.  Co.  v.  Citi- 
zens' Street  R.  Co.  166  U.  S.  557,  41  L. 
Pi.  1114, 17  Sup,  Ct.  Rep.  653;  Intenir- 
b  '.n  R.  &  Terminal  Co.  v.  Cincinnati, 
93  Ohio  St.  108,  112  N.  E.  186;  In- 
terurban R.  &  Terminal  Co.  ▼.  Public 
Utilities  Commission,  98  Ohio  St  28T, 
3  A.L.R.  696,  P.U.R.1919B,  212.  120 
N.  E.  831 ;  Cincinnati  v.  Public  Utili- 
ties Commission,  98  Ohio  St.  820,  9 
A.L.R.  705,  P.U.R.1919C,  119.  121  N.  E. 
688;  Ft.  Loramie  v.  Gress,  Ohio  C.  C. 
July  9,  1918;  Knoxville"  Gas  Co.  v. 
Knoxville,  253  Fed.  217;  Gas  &  E.  Se- 
curities Co.  V.  Manhattan  &  Q.  Trac- 
tion Corp.  263  Fed.  458. 

Mr,  Justice  Day  delivered  the 
opinion  of  the  court: 

The  Columbufl  Railway,  Power  & 
Light  Company  filed  its  complaint 
and  amended  bill  of  complaint  in  the 
district  court  of  the  United  States 
for  the  southern  district  of  Ohio 
against  the  city  of  Columbus,  Ohio, 
and  officials  and  members  of  the  city 
council  of  the  city,  asking  an  in- 
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junction  against  the  enforcement  of 
ordinances  conceminsr  the  operation 
of  street  railways  upon  certium 
streets  in  the  city  of  Columbus.  Up- 
on motions  to  dismiss,  aiui  for  a 
temporary  injunction,  the  district 
court  held  that  there  was  no  juris- 
diction, as  the  amended  bill  of  com- 
plaint presented  no  substantial  Fed- 
eral question,  and,  considering  the 
case  upon  its  merits,  hdd  that  the 
amended  bill  did  not  state  facts  con- 
stituting a  valid  cause  of  action  in 
equity  against  the  defendant,  and 
dismissed  the  same.  An  appeal  was 
prosecuted  to  this  court;  the  case 
has  been  argued  and  submitted: 

The  amended  bill  of  complaint  al- 
leges in  substance  that  the  company 
and  its  predecessors  have,  since  the 
enactment  of  two  ordinances,  here- 
inafter mentioned,  and  until  the 
2001  of  August,  1918,  operated  a 
system  of  street  raUway  lines  in  the 
city  of  Columbus.  The  two  or- 
dinances in  question  are  referred  to 
in  the  bill  and  attached  thereto.  The 
one,  denominated  the  Blanket  Fran- 
chise Ordinance,  was  passed  Febru- 
ary 4,  1901,  and  the  other,  called 
the  Central  Market  Franchise  Or- 
dinance, was  passed  January  1, 
1901.  The  allegations  as  to  these 
two  ordinances  are  supplemented  by 
n  statement  of  certain  so-called  per- 
petual franchise  ordinances  on  cer- 
tain streets.  The  two  ordinances 
above  referred  to  are  each  for  the 
term  of  twenty-five  years.  The  or- 
dinances were  duly  accepted  by  the 
srrantees  thereof.  Under  the  provi- 
sions of  the  Blanket  Franchise  Or- 
dinance the  grantee  and  its  succes- 
sors are  required  to  issue  and  sell 
eight  tickets  for  25  cents,  and  give 
universal  free  transfers.  The  issue 
and  sale  of  such  tickets  continued 
until  August  20,  1918,  when,  it  is 
alleged,  the  franchise  under  that  or- 
dinance was  surrendered  and  can- 
celed by  the  railway  company.  Un- 
der the  Central  Market  Franchise 
Ordinance  the  company  issued  and 
sold  eight  tickets  for  26  cents,  and 
gave  universal  transfers,  and  con^ 
tinued  so  to  do  until  August  20, 
1918,  when,  it  is  alleged,  the  fran^ 


chise  was  surrendered  and  canceled 
by  the  company. 

The  bill  sets  forth  allegations  as 
to  the  extent  of  the  business  of  the 
■company,— that  its  railway  system 
includes  more  than  110  miles  of 
main  track,  and  supplies  the  only 
street  railway  service  in  the  city 
of  Columbus,  except  a  very  limited 
service  furnished  l^  interurban  cars 
running  at  long  intervals  upon  cer- 
tain streets;  that  the  company  also 
supplies  power  for  war  and  indus- 
trial purposes,  and  is  the  only  com- 
mercial company-  furnishing  elec- 
trici^  in  the  city  of  Columbus. 
That  Columbus  and  its  suburbs  con- 
tain a  population  of  more  than  250,- 
000  peraons,  and  constitute  a  large 
industrial,  manufacturing,  military, 
and  railroad  center.  That  more 
than  26,000  persons  are  employed  in 
the  manufacture  of  munitions,  cloth- 
ing, and  a  great  variety  of  other  war 
materials  for  use  directly  by  the 
United  States  government,  and  for 
the  use  of  others  furnishing  war 
supplies  to  the  government;  also 
large  railroad  shops  in  which  are 
employed  many  thousands  of  per- 
sons engaged  in  the  making  and  re- 
pair of  railroad  engines,  cars,  and 
other  equipment  used  and  to  be  used 
by  the  United  States  Railroad  Ad- 
ministration. That  a  large  major- 
ity of  the  employees  of  these  shops 
do  and  must  depend  upon  the  street 
railway  service  of  the  company  as 
their  means  of  transportation  to  and 
from  their  places  of  employment; 
and  in  said  area  is  located  the  Co- 
lumbus Barracks  in  which  are  quar- 
tered more  than  one  hundred  thous- 
and recruits  per  annum,  who  also 
are  dependent  upon  said  street  rail- 
way service.  That  the  discontinu- 
ance or  impairment  of  the  plaintiff's 
street  railway  service  would  cause 
irreparable  harm  to  the  government 
of  the  United  States,  to  the  city  of 
Columbus,  and  to  all  persons  depend- 
ent upon  the  service.  That  the  com- 
pany has  more  than  twelve  million 
dollars  invested  in  the  e\xeet  rail- 
way lines  and  equipment.  It  has 
large  amounts  of  outstanding  mort- 
gage bonds,  of  which  the  sum  of 
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$7,295,000  is  chargeable  against  its 
street  railway  property,  the  annual 
interest  charged  being  nlore  than 
$333,000.  The  operation  and  man- 
agement of  the  company  show  in- 
creased and  increasing  costs  of  op- 
eration and  decreased  and  decreas- 
ing net  revenue  as  a  result  of  the 
war  in  which  the  United  States  was 
then  engaged.  The  bill  charges  in- 
creases in  the  cost  of  coal  and  in 
wages  paid  to  the  employees.  The 
net  earnings  of  the  operations  of 
the  lines  for  the  twelve  months  end- 
ing June  30,  1918,  after  deducting 
operating  expenses,  taxes,  and  a 
proper  charge  for  depreciation,  were 
$301,987,  an  amount  insufficient  by 
more  than  $31,000  to  pay  the  in- 
terest on  the  outstanding  bonds  of 
the  company,  properly  chargeable  to 
the  railroad  property,  and  barely 
enough  to  pay  2i  per  cent  on  the 
value  of  the  property  employed  by 
the  company  in  furnishing  street 
railway  service  to  Columbus.  That 
in  June,  1918,  the  street  railway 
employees  of  the  company  demand- 
ed an  increase  in  wages,  and  in- 
augurated a  strike,  which  resulted 
in  the  discontinuance  of  the  service 
of  the  company  for  two  days.  That 
the  controversy  was  referred  to  the 
National  War  Labor  Board,  which 
Board  on  July  31, 1918,  rendered  its 
decision  increasing  the  wages  of  the 
street  railway  employees  more  than 
50  per  cent,  thereby  increasing  the 
operating  expenses  of  the  street 
railway  line  by  about  $560,000  per 
year.  It  is  averred  that  as  a  result 
of  such  operations  for  the  current 
year  ending  June  30, 1919,  the  gross 
earnings  will  fall  short  of  paying 
expenses,  depreciation,  and  taxes  by 
approximately  $250,000,  and  that 
there  will  be  no  earnings  from  which 
to  pay  its  interest  charges,  or  to 
yield  any  return  to  the  company  on 
the  value  of  its  property.  That  on 
August  20,  1918,  the  company  sur- 
rendered and  canceled  its  Blanket 
franchise  and  its  Center  Market 
franchise  by  notification  in  writing 
addressed  to  the  city  of  Columbus, 
the  mayor,  council,  and  clerk  there- 
of.   The  company  charges  that  the 


rates-  of  fare  prescribed  by  the 
terms  and  conditions  of  the  two  or- 
dinances were  not,  either  before  or 
when  said  franchises  were  surren- 
dered as  above  stated,  and  would 
not  be,  if  longer  enforced  agiunst 
the  company,  sufficient  to  enable  it 
to  maintain  its  street  railway  prop- 
erty in  good  ord^  and  repair  and 
to  perform  its  duty  as  a  public  util- 
ity; that  the  further  operation  of 
the  street  railway  lines  in  ^e  city 
of  Columbus  under  the  two  or- 
dinances would  be  not  only  imprac- 
ticable, but  impossible,  and  that  the 
enforcement  of  the  said  rates  of 
fare  would  violate  the  14th  Amend- 
ment to  the  Constitution  of  the 
United  States.  That  said  rates  of 
fare  are  inadequate  and  confisca- 
tory, and  their  enf<»rcement  will  de- 
prive the  company  of  its  property 
without  due  process  of  law.  The 
company  charges  that  the  defend- 
ants, unless  enjoined,  will  attempt 
to  force  it  t»  continue  to  operate  its 
street  railway  lines  under  the  said 
Blanket  and  Center  Market  fran- 
chises in  violation  of  rights  secured 
to  it  by  the  14th  Amendment  to  the 
Constitution.  The  amended  bill  fur- 
ther sets  forth  that  controversies, 
confusion,  risks,  and  multiplicity  of 
suits  will  result  from  the  resistance 
of  the  company  to  the  enforcement 
of  the  inadequate  and  confiscatory 
rates  of  fare  prescribed  in  said  ordi- 
nance. The  bill  prays  for  an  injunc- 
tion restraining  the  defendants  from 
compelling  the  company,  or  attempt- 
ing BO  to  do,  to  operate  its  lines  of 
street  railway  in  the  city  of  Colum- 
bus under  the  said  ordinances;  from 
in  any  way  forcing,  compelling,  or 
attempting  to  compel  it,  to  charge 
and  collect  only  the  rates  of  fare 
prescribed  by  the  two  ordinances 
for  carrying  passengers,  and  from 
interfering  in  any  way  with  the  op- 
eration by  the  company  of  the  lines 
of  street  railway  covered  by  the 
said  perpetual  franchises. 

In  the  written  notice  of  surrender 
of  the  franchises,  attached  to  the 
bill  as  part  thereof,  the  allured  facts 
as  to  the  operation  of  the  company 
are  set  forth  much  as  stated  in  l^e 
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amended  bill,  and  the  award  of  th« 
National  War  Labor  Board  is  set 
out.  The  request  of  February  25, 
1918,  to  the  city  council,  to  authorize 
the  company  to  charge  higher  rates, 
is  stated,  which  was  refused,  as  was 
a  later  request.  A  recital  of  the 
recommendation  of  the  War  Labor 
Board  for  increased  rates  of  fare  is 
also  set  out  in  the  written  notice. 
The  statement  is  made  that  the 
company  refused  to  continue  the  is- 
sue and  sale  of  tickets  as  prescribed 
in  the  Blanket  franchise  and  Center 
Market  ordinances  and  to  longer  op- 
erate its  cars  thereunder ;  that  in 
order  to  give  good  street  railway 
service  to  the  people  of  Columbus 
the  company  will  continue  to  operate 
the  street  railway  lines,  but  not  un- 
der the  two  franchises  or  either  of 
them,  upon  all  of  the  streets  of  the 
city,  until  notified  by  it  to  withdraw 
from  those  streets  not  covered  by 
the  aforesaid  perpetual  franchises, 
and  the  company  gave  notice  that  it 
would  thereafter  charge  5  cents  for 
a  single  ride  and  1  cent  for  each 
transfer. 

The  district  court  held  that  the 
bill  made  no  case  properly  invoking 
the  jurisdiction  of  a  Federal  court 
upon  constitutional  grounds;  that 
upon  the  merits,  which  the  district 
court  considered,  the  bill  should  be 
dismissed  for  want  of  equity. 

As  to  the  jurisdiction  of  the 
court:  If  the  court  had  decided  the 
case  upon  the  question  of  jurisdic- 
tion alone,  that  question  should  have 
been  certified  here,  and  none  other 
would  have  been  presented  upon 
such  appeal.  Judicial  Code,  §  238 
[36  Stat,  at  L.  1157,  chap.  231, 
Comp.  Stat.  1916,  §  1215.]  As  we 
have  said,  the  court  decided  the  case 
upon  the  merits,  and  dismissed  the 
bill.  As  a  constitutional  question  is 
involved,  the  appeal  brings  the 
whole  case  here.  We  are  of  opinion 
that  there  was  jurisdiction  in  the 
district  court  to  en- 
T^^^JSaltSS^*"  tertain  the  bill,  as 
«»«uo».  '  it  Presaited   ques- 

tions ansmg  under 
the  14th  Amendment  to  the  Federal 
Constitution  not  so  wholly  lacking 


in  merit  as  to  afford  no  basis  of 
jurisdiction.  Jurisdiction  does  not 
depend  upon  the  decision  of  the  case, 
and  should  be  entertained  if  the  bUl 
presents  questions  of  a  character 
giving  the  party  the  right  to  in- 
voke the  judgment  of  a  Federal 
court.  We  think  the  elaborate  aeoA 
careful  opinion  of  the  district  judge 
of  itself  shows  that  substantial 
questions  arising  under  the  Federal 
Constitution  were  presented  by  the 
bill  and  that  the  court  had  jurisdic- 
tion. 

Upon  the  merits  the  decision  of 
the  case  turns  upon  the  nature  and 
character  of  the  ordinances  grant- 
ing the  twenty-five-year  franchisee. 
The  theory  upon  which  the  bill  was 
framed  and  the  case  argued  here  by 
appellant,  is  that  the  grants  were 
legislative  in  character,  aild  gave  to 
the  railway  company  the  right  and 
privilege  of  using  the  streets  of  the 
city  for  a  period  of  twenty-five 
years;  that  to  compel  their  op»a- 
tion  at  unremunerative  rates  is  to 
take  the  property  of  the  company 
without  due  process  of  law,  in  viola- 
tion of  the  14th  Amendment.  The 
insistence  on  the  part  of  the  city  is 
tha^  under  the  controlling  laws  of 
Ohio,  in  force  when  these  ordinances 
were  passed  and  accepted,  and  the 
terms  of  the  ordinances,  binding 
contracts  were  created,  obligating 
the  city,  which  had  authority  from 
the  state  for  that  purpose,  to  permit 
the  operation  by  the  company  upon 
the  streets  of  the  city  for  the  period 
of  twenty-five  years  upon  the  terms 
and  conditions  set  forth  in  the  ordi- 
nances. 

That  a  city,  acting  under  state 
authority,  may,  in  matters  of  pro- 
prietary right,  make  binding  con- 
tracts of  the  nature 
contained  in  these  iiLt.'.^.T:."''"''"- 
ordinances,  is  well 
established  by  the 
adjudications  of  this  court.  Vicks- 
burg  V.  Vicksburg  Waterworks  Co. 
206  U.  S.  496,  51  L.  ed.  1155, 27  Sup. 
Ct.  Rep.  762. 

Whether  these  ordinances  consti- 
tuted such  contracts  depends  upon 
the  proper  construction  of  the  stat- 


povrer    of 
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trtes  "of  Ohio  in  force  at  the  time, 
.and  the  terms  of  the  ordinances  in 
question. 

It  is  conceded  that  the  statutes  of 
Ohio  regulating  this  matter  are  sub- 
stantially the  same  as  those  set 
iorth  in  the  margin  of  the  report  of 
the  decision  of  this  court  in  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U. 
S.  517,  48  L.  ed.  1102,  24  Sup.  Ct. 
^ep.  756.  After  the  consideration 
therein  given  them,  it  would  be 
^superfluous  to  state  them  again  or  to 
undertake  to  repeat  the  reasons 
which  impelled  the  decision  of  the 
■court.  In  the  Cleveland  Case  this 
court  held  that  upon  acceptance  of 
the  ordinance  it  became  a  binding 
contract,  governed  by  the  rates  of 
-fare  authorized  to  be  charged  dur- 
ing the  period  of  twenty-five  years 
for  which  the  ordinance  ran;  that 
the  rates  contracted  for  became 
binding  upon  the  city,  and  could  not 
be  altered  by  subsequent  municipal 
action  consistently  with  the  consti- 
tutional rights  of  the  railway  com- 
pany. Sununing  up  the  matter  this 
•court  said:  "In  reason,  the  conclu- 
sion that  contracts  were  engendered 
would  seem  to  result  from  the  fact 
that  the  provisions  as  to  rates  of 
fare  were  fixed  in  ordinances  for  a 
stated  time  and  no  reservation  was 
made  of  a  right  to  alter;  that  by 
those  ordinances  existing  rights  of 
the  corporations  were  surrendered, 
benefits  were  conferred  upon  the 
public,  and  obligations  were  imposed 
upon  the  corporations  to  continue 
those  benefits  during  the  stipulated 
time.  When,  in  addition,  we  con- 
sider the  specific  reference  to  limita- 
tions of  time  which  the  ordinances 
contained,  and  the  fact  that  a  writ- 
ten acceptance  by  "the  corporations 
of  the  ordinances  was  required,  we 
can  see  no  escape  from  the  conclu- 
sion that  the  ordinances  were  in- 
tended to  be  agreements  binding  up- 
on both  parties,  definitely  fixing  the 
rates  of  fare  which  might  be  there- 
after charged."  194  U.  S.  536. 

While  the  precise  question  now  in- 
volved was  n6t  presented  to  the 
court  in  Interurban  R.  &  Terminal 
Co.  V.  Public  Utilities  Commission, 


98  Ohio  St.  287,  3  A.L.R.  696,  P.U.R. 
1919B,  212,  120  N.  E.  831,  it  is  evi- 
dent that  the  supreme  court  of  Ohio 
takes  the  same  view  of  the  effect  of 
such  ordinances  as  was  declared  by 
this  court  in  the  Cleveland  Case.  In 
the  opinion  in  the  Interurban  Rail- 
way Case  the  previous  Ohio  cases, 
as  well  as  the  decisions  of  this  court, 
are  reviewed,  and  the  conclusion  as 
to  the  effect  of  the  Ohio  statutes  is 
in  accord  with  that  announced  by 
this  court 

The  ordinances  involved  in  this 
case  are  specific  in  their  terms,  and 
in  the  so-called  Blanket  Franchise  - 
Ordinance  they  obligate  the  com- 
pany, during  the  life  of  the  fran- 
chise, to  furnish  adequate  and  et&- 
cient  service  and  first-class,  commo- 
dious cars  for  the  accommodation  of 
its  patrons.  The  company  is  auth- 
orized to  charge  certain  fares  during 
the  term  named,  and  no  more.  It  is 
required  to  run  cars  upon  certain 
streets,  not  in  excess  of  certain  in- 
tervals. Upon  the  expiration  of  the 
franchise  the  company,  unless  a  fur- 
ther renewal  be  granted,  was  obli- 
gated to  remove  its  titicks,  etc, 
from  the  streets  of  the  city,  leaving 
the  same  in  good  condition. 

In  the  Central  Market  Franchise 
Ordinance  the  time  was  fixed  for  the 
running  of  the  cars,  and  the  size  of 
the  trains  was  regulated.  The  com- 
pany was  obligated  to  pay  the  city 
2  per  cent  of  the  gross  receipts  from 
local  passenger  fares  during  the 
term  of  the  franchise.  The  grant 
was  expressly  limited  to  twenty-five 
years.  Upon  the  expiration  of  that 
period  the  city  had  a  right  to  pur- 
chase upon  giving  notice  two  years 
before  the  expiration  of  the  term  of 
its  intention  to  do  so.  We  can  have 
no  doubt  that,  under  the'  authority 
of  the  laws  referred  to,  and  in  view 
of  the  terms  of  the  ordinances  in 
question,  and  the  acceptances  by  the 
grantees,  the  city  of 
Columbus  made  SSIewiS!? 
valid  and  binding  ^J*5^'*"~ 
contracts  with  the 
companies,  binding  for  the  term  of 
twenty-five  years.  By  these  con- 
tracts, obligatory  alike  upon  the  city 
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of  a  eourt  of  equity  to  avoid  con- 
tracts duly  made  and  entered  inta 
while  the  same  are  yet  in  force. 

We  are  unable  to  find  in  the  al- 
legations in  this  bill  any  statement 
of  facts  which  absolves  the  company 
from  the  continued  obligation  of  its 
contracts  unless  the  facts  to  which 
we  have  referred  bring  the  case,  as 
is  contended,  within  the  doctrine  of 
vis.  major,  justifying  the  company 
in  its  attempt  to  surrender  its  fran- 
chise, and  be  absolved  from  further 
obligation. 

We  come,  then,  to  consider  wheth- 
er the  amended  bill  shows  the  hap- 
pening of  an  event  or  events  which 
have  released  the  company  from  the 
obligations  of  the  contract,  and  au- 
thorized it  to  cancel  the  same  upon 
the  surrender  of  its  franchise.  Jus- 
tification for  that  course  is  said  to 
exist  in  the  conditions  following  the 
World  War  and  resulting  th«ref  rxmi, 
particularly,  in  the  great  increase  in 
wages  by  the  arbitral  award  of  the 
War  Labor  Board,  which  was  due  to 
the  necessity  of  meeting  the  high 
cost  of  living  as  a  direct  result  of 
war  conditions.  This,  it  is  contend- 
ed, presents  a  situation  that  made 
the  subsequent  keeping  of  the  con- 
tract practically  impossible  except 
at  a  ruinous  loss  to  the  company. 
It  is  insisted  that  the  principle  rec- 
ognized by  this  court  in  The  Kron- 
prinzessin  Cecilie  (North  German 
Lloyd  V.  Guaranty  Trust  <3o.)  244  U. 
S.  13,  61  L.  ed.  960,  37  Sup.  Ct.  Rep. 
490,  when  applied  to  this  case, 
shows  the  existence  of  conditions  ex- 
cusing the  performance  of  the  con- 
tract. In  that  case  it  was  held  that 
the  master  and  owner  of  the  Grer- 
man  steamship  Kronprinzessin  Cec- 
ilie were  justified  in  apprehending 
that  she  would  be  seized  as  a  prize 
if  she  completed  her  voyage  to  Ply- 
mouth and  Cherbourg  on  the  eve  of 
the  war,  and  her  return  to  this 
country  waa  a  reasonable  and  justi- 
fiable precaution  in  view  of  the 
situation;  that  there  was  no  liability 
for  the  shipments  of  gold  agreed  to 
be  carried  in  that  case ;  that  the  con- 
tract not  making  an  exception  in  the 
event  of  war  intervening  before  de- 


and  the  company,  the  cily  granted 
the  right  to  use  the  streets  and  the 
company  bound  itself  to  furnish  the 
contemplated  service  at  the  rates  of 
fare  fixed  in  the  ordinances.  We 
cannot  agree  with  the  contention  of 
the  appellant  that  these  were  per- 
missive franchises,  granted  and  ac- 
cepted with  the  right  upon  the  part 
of  the  company  to  abandon  the  uses 
and  purposes  for  which  the  fran- 
chises were  granted  because  the 
rates  fixed  became  unremunerative, 
as  alleged  in  the  amended  bill.  The 
authority  under  which  the  city  acted 
came  from  the  state,  and  was  grant- 
ed by  proper  statutes  passed  for 
that  purpose.  The  contracts  were 
made  between  the  city  and  the  com- 
pany, imd  became  mutually  binding 
for  the  period  named  in  the  ordi- 
nances. This  case  does  not  involve 
the  remedies  which  may  be  invoked 
against  a  street  railway  company 
which  is  or  may  become  insolvent 
because  of  conditions  arising  since  it 
entered  into  a  given  contract.  The 
company  seeks  now  by  its  own  ac- 
tion to  terminate  the  contracts,  still 
binding  upon  it  by  their  terms  as  to 
.rates  of  fare  to  be  charged,  and 
seeks  to  have  the  aid  of  a  court  of 
equity  by  enjoining  the  city  from 
any  further  requirement  of  service 
under  them. 

There  is  no  showing  that  the  con- 
tracts have  become  impossible  of 
performance.  Nor  is  there  any  al- 
legation establishing  the  fact  that, 
taking  the  whole  tenn  together,  the 
contracts  will  be  necessarily  un- 
profitable. This  case  is  not  like  the 
Denver  Waterworks  Case,  246  U.  S. 
178,  62  L.  ed.  649,  P.U.R.1918G,  640, 
88  Sup.  Ct.  Rep.  278,  and  the  Detroit 
United  R.  Co.  Case,  248  U.  S.  429, 
63  L.  ed.  341,  P.U.R.1919A,  929,  39 
Sup.  Ct.  Rep.  151,  in  both  of  which 
the  franchise  to  use  the  streets  of 
the  city  had  expired  by  limitation, 
and  it  was  sought  to  require  con- 
tinued operation  of  a  waterworks 
system  in  the  one  case  and  in  the 
other  of  a  street  railway  system,  un- 
der rates  which  would  afford  no  ade- 
quate return  to  the  companies.  In 
this  case  the  company  seeks  the  aid 
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livery  of  the  cargo,  the  circumstan- 
ces showing  peril  of  belligerent  cap- 
ture afforded  an  implied  exception. to 
the  carrier's  undertaking. 

Much  reliance  is  had  by  the  appel- 
lant on  the  language  used  by  Mr. 
Justice  Jackson,  speaking  for  this 
court  in  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Hoyt,  149  U.  S.  1, 14, 15,  37  L.  ed. 
625,  629,  630,  13  Sup.  Ct.  Rep.  779, 
wherein  it  was  said :  "There  can  be 
no  question  that  a  party  may  by  an 
absolute  contract  bind  himself  or 
itself  to  perform  things  which  sub- 
sequently become  impossible,  or  pay 
damages  for  the  nonperformance, 
and  such  construction  is  to  be  put 
upon  an  unqualified  undertaking, 
where  the  event  which  causes  the 
impossibility  might  have  been  an- 
ticipated and  guarded  against  in  the 
contract,  or  where  the  impossibility 
arises  from  the  act  or  default  of 
the  promisor.  But  where  the  event 
is  of  such  a  character  that  it  cannot 
be  reasonably  supposed  to  have  been 
in  the  contemplation  of  the  contract- 
ing parties  when  the  contract  was 
made,  they  will  not  be  held  bound  by 
general  words,  which,  though  large 
enough  to  include,  were  not  used 
with  reference  to  the  possibility  of 
the  particular  contingency  which 
afterwards  happens." 

Particular  reliance  is  had  upon 
the  last  sentence  of  the  paragraph 
just  quoted.  This  language  was 
used  in  interpreting  a  contract  of 
doubtful  import,  as  the  context 
shows.  Such  interpretation  was 
made  in  view  of  the  situation  of  the 
parties  at  the  time  when  the  con- 
tract was  made,  and  in  view  of  the 
nature  of  the  undertaking  under 
consideration.  It  certainly  was  not 
intended  to  question  the  principle, 
frequently  declared  in  decisions  of 
this  court,  that  if  a  party  charge 
-    _  himself  with  an  obli- 

ex^n'e'for  nom.      gatlon  pOSSiblc  tO  bC 

Simcnit"."''"  performed  he  must 
abide  by  it  unless 
performance  is  rendered  impossible 
by  the  act  of  God,  the  law,  or  the 
other  party.  Unforeseen  difficulties 
will  not  excuse  performance.  Where 
the  parties  have  made  no  provision 


for  a  dispensation,  the  terms  of  the 
contract  must  prevail.  United  States 
V.  Gleason,  175  U.  S.  588,  602,  44  L. 
ed.  284,  289,  20  Sup.  Ct.  Rep.  228, 
and  authorities  cited ;  Carnegie  Steel 
Co.  V.  United  States,  240  U.  S.  156, 
164,  165,  60  L.  ed.  576,  578,  579,  86 
Sup.  Ct.  Rep.  342.  The  latest  utter- 
ance of  this  court  upon  the  subject 
is  found  in  Day  v.  United  States,  245 
U.  S.  159,  62  L.  ed.  219,  38  Sup.  Ct. 
Rep.  57,  in  which  it  was  said:  "One 
who  makes  a  contract  can  never  be 
absolutely  certain  that  he  will  be 
able  to  perform  it  when  the  time 
comes,  and  the  very  essence  of  it  is 
that  he  takes  the  risk  within  the 
limits  of  his  undertaking.  The  mod- 
em cases  may  have  abated  sonie- 
what  the  absoluteness  of  the  older 
ones  in  determining  the  scope  of  the 
undertaking  by  the  literal  meaning 
of  the  words  alone.  The  Kron- 
prinzessin  Cecilie  (North  German 
Lloyd  V.  Guaranty  Trust  Co.)  244 
U.  S.  12,  22,  61  L.  ed.  960,  965,  37 
Sup.  Ct.  Rep.  490.  But  when  the 
scope  of  the  undertaking  is  fixed, 
that  is  merely  another  way  of  say- 
ing that  the  contractor  takes  the 
risk  of  the  obstacles  to  that  extent.". 

In  the  present  case  the  terms  of 
the  contract  are  not  doubtful.  The 
term  for  which  the  company  was 
given  the  right  to  use  the  streets 
of  the  city  was  definitely  stated,  and 
the  terms,  including  the  rates  of 
fare  which  the  company  might 
charge,  were  explicitly  laid  down. 
There  is  no  occasion  to  interpret 
general  terms  in  the  light  of  the 
intention  of  the  parties  or  the  cir- 
cumstances of  the  case. 

In  the  Kronprinzessin  Cecilie  Case 
the  unexpected  event  which  excused 
performance  was  the  Imminent  dan- 
ger of  the  capture  of  the  vessel  by  a 
belligerent,  which  would  have  ended 
the  possibility  of  performing  the 
contract. 

In  Metropolitan  Water  Bd.  v. 
Dick,  K.  &  Co.  decided  by  the  House 
of  Lords  November  26, 1917,  [1918] 

A.  C.  119,  8  B.  R.  C.  488,  87  L.  J.  K 

B.  N.  S.  370,  28  Com.  Cas.  148,  34 
Times  L.  R.  113,  16  L.  G.  R,  1,  117 
L.  T.  N.  S.  766,  [1917]  W.  N.  852. 
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82  J.  P.  61,  Ann.  Cas.  1918C,  890,  a 
firm  of  contractors  contracted  with 
a  water  board  to  construct  a  reser- 
voir to  be  completed  within  six 
years,  subject  to  a  proviso  that  if, 
by  reason  of  any  difficulties,  impedi- 
ments or  obstructions,  howsoever 
occasioned,  the  contractor  should,  in 
the  opinion  of  the  entrineer,  have 
been  unduly  delayed  or  impeded  in 
the  completion  of  the  contract,  it 
should  be  lawful  for  the  engineer  to 
grant  an  extension  of  time  for  com- 
pletion. By  a  notice  given  by  the 
Minislary  of  Munitions  in  February, 
1916,  in  exercise  of  the  powers  con- 
ferred by  the  Defense  of  the  Realm 
Acts  and  Regulations,  the  contrac- 
tors were  required  to  cease  work  on 
their  contract,  which  they  did.  It 
was  held  that  the  provisions  for  ex- 
tending the  time  did  not  apply  to 
the  prohibition  of  the  Ministry ;  that 
the  interruption  created  by  the  pro- 
hibition was  of  such  a  character  and 
duration  as  to  make  the  contract 
when  resumed  a  different  contract 
from  the  contract  when  broken  off, 
and  that  it  had  ceased  to  be  oper- 
ative. In  that  case  there  was  a  di- 
rect intervention  of  the  power  of  the 
government,  a  feature  not  appearing 
in  the  case  now  under  consideration. 
It  is  undoubtedly  true  that  the 
breaking  out  of  the  World  War  was 
not  contemplated,  nor  was  the  sub- 
sequent action  of  the  War  Labor 
Board  within  the  purview  of  the  par- 
ties when  the  contract  was  made. 
That  there  might  be  a  rise  in  the 
cost  of  labor,  and  that  the  contract 
might  at  some  part  of  the  period 
covered  become  unprofitable  by  rea- 
son of  strikes  or  the  necessity  for 
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higher  wages,  might  reasonably 
have  been  within  their  contempla- 
tion when  the  contract  was  made, 
and  provisions  made  accordingly. 
There  is  no  showing  in  the  bill  that 
the  War  or  the  award  of  the  War 
Labor  Board  necessarily  prevented 
the  performance  of  the  contract. 
Indeed,  as  we  have  said,  there  is  no 
showing,  as,  in  the  nature  of  things, 
there  cannot  be,  that  the  perform- 
ance of  the  contract,  taking  all  the 
years  of  the  term  together,  will 
prove  unremunerative.  We  are  un- 
able to  find  here  the 
intervention  of  that 
superior  force  which 
ends  the  obligation 
of  a  valid  contract 
by  preventing  its  performance.  It 
may  be,  and,  taking  the  allegations 
of  the  bill  to  be  true,  it  undoubtedly 
is,  a  case  of  a  hard  bargain.  But 
equity  does  not  relieve  from  hard 
bargains  simply  because  they  are 
such.  It  may  be  that  the  efficiency 
of  the  service  and  fairness  in  deal- 
ing with  the  company  which  per- 
forms such  important  and  necessary 
service  ought  to  require  an  advance 
in  rates ;  such  was  the  strongly  an- 
nounced opinion  of  the  War  Labor 
Board.  But  these  and  kindred  con* 
siderations  address  themselves  to 
the  duly  constituted  authorities  hav- 
ing the  control  of  the  subject-mat- 
ter. 

We  reach  the  conclusion  that  the 
District  Court  was  right  in  holding 
that  this  bill  presented  no  grounds 
absolving  the  company  from  its  con- 
tract, and  justifying  the  surrender 
of  its  franchise.  It  follows  that  the 
decree  is  affirmed. 


ANNOTATION. 

Right  of  publk  service  corporation  to  judicial  reli^  from  contract  rates 
which  have  become  inadequate. 


The  power  of  a  Public  Service  Com- 
mission to  increase  franchise  rates  is 
discussed  in  the  note  in  8  A.  L.  R.,  at 
page  730.  The  present  note  is  con- 
fined to  the  right  of  a  public  service 
corporation  to  relief  from  the  courts. 

It  is  uniformly  held,  where  a  valid 


contract  exists  between  a  public  util- 
ity company  and  a  municipality  for 
the  furnishing  of  a  stipulated  service 
at  a  stipulated  price,  that  the  company 
cannot  be  relieved  of  the  obligations 
of  the  contract  and  the  rates  increased 
because  of  the  changed  conditions  eoc- 
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istinsT  at  the  present  time,  rendering 
the    performance    unprofitable.      Ck)- 

LUMBUS    R.     POWEB    &    LIGHT    CO.    V. 

Columbus  (reported  herewith)  ante, 
1648;  Ottumwa  k  &  Light  Go.  v.  Ot- 
tumwa  (1919)  —  Iowa,  — ,  173  N.  W. 
270  (street  railways) ;  Moorhead  v. 
Union  Light,  Heat  &  P.  Co.  (1918)  256 
Fed.  920  (gas  company) ;  Michigan 
R.  Co.  T.  Lansing  (1919)  260  Fed.  322. 

A  gas  company  is  not  relieved  of  the 
obligations  of  its  contract  to  furnish 
gas  at  not  above  a  stipulated  rate,  by 
reason  of  the  fact  that  performance 
has  become  unprofitable.  Bismark 
Gas  Co.  V.  District  Court  (1919)  — 
N.  D.  — ,  P.U.R.1919C,  394.  170  N.  W. 
878.  A  similar  decision  with  refer- 
ence to  a  railway  appears  in  Interur* 
ban  R.  &  Terminal  Co.  v.  Cincinnati 
(1916)  93  Ohio  St.  108,  112  N.  E.  186. 

It  has  been  held  that  a  public  utility 
company  is  not  entitled  to  be  relieved 
of  its  contract  with  a  municipality, 
even  though  by  the  terms  of  such  con- 
tract the  municipality  reserves  the 
right  to  regulate  rates.  Muscatine 
Lighting  Co.  v.  Muscatine  (1919) 
256  Fed.  929.  It  was  urged  in  this 
case  that  because  the  rates  involved 
were  confiscatory  the  utility  com- 
pany was  deprived  by  the  state  of 
its  property  without  due  process  of 
law,  and  that  it  was  denied  the  equal 
protection  of  the  law,  and  thb  14th 
Amendment  to  the  Constitution  of  the 
United  States  was  invoked.  In  answer 
to  this  contention  it  is  stated  that  "it 
must  be  apparent  that,  if  the  confis- 
catory rate  is  fixed  not  by  the  munici- 
pality, but  by  the  utility  company,  the 
state  has  done  no  act  'depriving*  the 
company  of  its  constitutional  rights. 
It  must  likewise  be  apparent  that  if 
the  rate  is  the  joint  act  of  the  utility 
company  and  the  city,  if  the  utility 
company  has  consented  to  the  rate,  it 
has  waived  the  constitutional  right 
which  it  might  otherwise  assert,  and 
I  am  convinced  that  if  a  rate  is  fixed 
by  agreement  of  the  utility  company, 
which  at  the  time  is  a  reasonable  rate, 
but  which  thereafter  becomes  confis- 
catory without  any  act  of  the  state, 
but  simply  as  a  result  of  industrial 
conditions,  that  the  prohibition  of  the 
14th  Amendment  upon  the  state  is  not 


violated  by  the  state.  This  is  a  seri- 
ous business,  restraining  the  sover- 
eign act  of  a  state.  There  is  no  con- 
stitutional guaranty  of  compensatory 
rates.  So  far  as  income  and  profits 
are  concerned  the  utility  corporation 
stands  exactly  in  the  same  position  as 
the  building  corporation  or  the  street 
improvement  company.  It  may  make 
money;  it  may  lose  money;  but  only 
when  the  state  has  acted  affirmatively, 
to  the  deprivation  of  reasonable  in- 
come upon  actual  investment,  can  con- 
stitutional guaranty  be  invoked;  and 
where  the  utility  company  consents 
to  the  act  of  the  state  there  is  not 
that  'deprivation'  or  'denial'  which  the 
Constitution  forbids.  So  that  I  am 
satisfied  that  the  utility  companies  are 
bound  by  these  contracts." 

As  appears  from  the  case  just  dis- 
cussed, the  foregoing  cases  proceed 
upon  the  theory  that  changed  condi- 
tions do  not  authorize  a  court  to  re- 
lieve the  public  utility  company  from 
the  obligations  of  its  contract.  The 
court  in  Moorhead  v.  Union  laght. 
Heat  &  P.  Co.  (1918)  266  Fed.  920, 
thus  concisely  states  the  question: 
"Does  the  fact  that  defendant's  con- 
tract with  the  city  has,  by  reason  of 
the  European  War,  become  unprofit- 
able, justify  the  court  in  releasing  de- 
fendant from  the  contract?  Does  a 
public  utility  company  which  con- 
tracts to  supply  the  public  with  a  com- 
modity like  gas  or  electricity  occupy  a 
different  position  from  other  contract- 
ors who  have  agreed  to  supply  articles 
the  cost  of  which  has  been  greatly  en- 
hanced by  the  war?  Is  a  public  utility 
company  entitled  to  modify  its  con- 
tract whenever  a  change  is  necessary 
in  order  to  make  performance  profit- 
able?" Answering  these  questions, 
the  court  states:  "It  is  conceded  in 
argument  that  the  rule  in  the  Federal 
courts  in  actions  at  law  is  that  a  party 
is  bound  by  his  contract,  though  per- 
formance results  in  loss.  That  is  set- 
tled by  the  court  of  appeals  of  this 
circuit  in  the  recent  case  of  Berg  v. 
Erickson  (1916)  LJI.A1917A,  648, 14& 
C.  C.  A.  416,  234  Fed.  817.  From  a 
careful  review  of  the  authorities. 
Judge  Sanborn  there  states  that  in 
some  of  the  state  courts  a  rale  has 
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been  developed  that,  when  conditions 
arise  of  such  a  character  that  the 
court  can  say  that  they  were  not  with- 
in the  contemplation  of  the  parties  at 
the  time  the  contract  was  made,  such 
a  change  of  situation  will  excuse  a 
violation  of  the  contract.  He  con- 
cludes, however,  as  follows:  'But  no 
decision  of  the  Supreme  Court  or  of 
any  Federal  court  to  this  effect  has 
been  cited  or  discovered,  which  goes 
80  far,  and  the  rule  adopted  by  the 
Supreme  Court  which  must  prevail 
here  is  otherwise.'  .  .  .  Conceding 
this  to  be  the  rule  at  law,  counsel  for 
defendants  insist  that  the  rule  in 
equity  is  different,  and  that  a  court 
of  equity  will  not  specifically  enforce 
a  contract  when  a  change  in  the  situa- 
tion has  occurred,  of  such  a  character 
that  the  parties  at  the  time  of  making 
the  contract  did  not  have  it  in  contem- 
plation. Controlling  decisions  of  the 
Federal  courts,  however,  are  also  fatal 
to  this  contention.  The  question  has 
been  directly  passed  upon,  and  con- 
tracts much  more  inequitable  than  the 
one  here  involved  were  enforced  in  the 
following  cases:  Rutland  Marble  Co. 
V.  Ripley  (1870)  10  Wall.  (U.  S.)  339, 
19  L.  ed.  955,  3  Mor.  Min.  Rep.  291; 
Franklin  Teleg.  Co.  v.  Harrison 
(1892)  146  U.  S.  459,  471,  36  L.  ed. 
776,  780,  12  Sup.  Ct.  Rep.  900;  Guflfey 
V.  Smith  (1915)  237  U.  S.  101,  115,  59 
L.ed.  856,  864,  35  Sup.  Ct.  Rep  526. 
These  cases  all  decide  that  in  de- 
termining whether  equitable  relief 
should  be  granted  with  respect  to  a 
contract  the  court  must  place  itself  in 
the  position  occupied  by  the  parties  at 
the  time  the  contract  was  made,  and 
not  at  the  time  at  which  it  is  to  be 
performed.  If  at  the  time  it  was  made 
the  contract  was  fair,  and  free  from 
fraud,  mistake,  or  imposition,  parties 
must  be  left  free  to  make  their  con- 
tracts and  it  is  the  duty  of  courts  to 
enforce  them  as  made."  The  court  in 
Ottumwa  R.  &  Light  Co.  v.  Ottumwa 
(1919)  —  Iowa,  — ,  173  N.  W.  270, 
after  sustaining  the  validity  of  the 
contract,  states  that  "the  company 
could  have  insisted,  but  did  not  insist, 
that  there  should  be  provision  for 
meeting  changed  conditions.  It  could 
have  refused,  but  did  not  refuse,  to 


enter  into  contract  unless  such  provi- 
sion was  made.  It  follows  that  its 
only  standing  is  that  of  the  victim  of 
an  improvident  contract.  For  that, 
chancery  cannot  interfere  by  injunc- 
tive relief."  In  Interurban  R.  &  Ter- 
minal Co.  V.  Cincinnati  (1915)  93  Ohio 
St.  108,  112  N.  E.  186,  an  action  by  a 
municipality  to  enjoin  a  railway  com- 
pany from  charging  fares  in  excess  of 
that  provided  in  a  contract  between 
the  municipality  and  the  railroad  com- 
pany,, it  was  insisted  by  the  railroad 
company  that  the  enforcement  of  the 
terms  of  the  contract  would  work 
hardship  and  irreparable  injury  to  the 
company,  and  in  support  of  this  propo- 
sition cases  were  cited  to^  the  effect 
that  neither  the  state  nor  any  of  its 
agencies  can  by  regulation  or  legisla- 
tion withhold  from  the  owners  of  the 
railroad  just  compensation  for  its 
services.  In  answer  to  this  contention, 
the  court  states:  "In  this  case  we  are 
dealing  with  the  subject  of  contracts. 
It  implies  a  meeting  of  minds.  It  is 
much  to  be  regretted  if  the  amount 
which  the  Interurban  Company  is  re- 
quired to  pay  to  the  Cincinnati  com- 
pany for  the  use  of  its  tracks  is  too 
large  a  proportion  of  the.  fares  re- 
ceived, and  it  is  equally  to  be  regret- 
ted if  the  fare  provided  by  the  con- 
tract itself  does  not  furnish  a  compen- 
satory return  to  the  company.  The 
presumption  is  that  it  was  to  the  in- 
terest of  the  village  and  to  every  mu- 
nicipality to  provide  such  a  compensa- 
tion for  the  services  to  be  rendered  by 
the  public  utility  as  will  Induce  the  in- 
vestment of  the  capita]  necessary  to 
the  furnishing  of  the  service.  In  fact, 
it  may  be  said  that  it  is  the  duty  of  the 
municipal  and  other  authorities  to 
provide  sufilcient  compensation.  It  is 
equally  the  duty  of  the  company  not  to 
contract  to  perform  a  service  for  less 
compensatio^i  than  is  proper.  But  we 
are  not  able  to  see  how  the  court  can 
alter  the  terms  of  the  contract  in  this 
case,  as  the  parties  made  it.  The  only 
thing  the  court  can  do  is  to  enforce 
the  contract  as  it  finds  it,  and  to  hold 
that  as  long  as  the  company  continues 
to  operate  under  the  franchise  it  must 
submit  to  the  terms  thereof." 
It  has  been  stated  that  where  the 
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obligations  of  a  street  railroad  com- 
pany arise  out  of  a  contract  obligation 
voluntarily  assumed  by  the  defendant 
there  is  no  law  which  would  relieve 
the  company  from  this  obligation  un- 
less it  is  modified  or  abrogated  by  some 
lawful  means ;  that  "contracts  of  pub- 
lic service  corporations  in  that  regard 
stand  on  the  same  footing  as  those  of 
individuals.  .  .  .  The  mere  fact  that 
its  [the  street  railway  company's] 
employees  demand  wages  which  it 
regards  as  excessive  does  not  relieve 
it  from  that  duty,  nor  does  it  furnish 
a  legal  justification  for  its  failure  to 
fulfil  its  obligation  because  its  rate  of 
fare  is  inadequate  to  enable  it  to  re- 
ceive a  fair  return  on  its  investment, 
and  its  bondholders  are  in  no  better 
position  in  that  regard  than  its  stock- 
holders." Public  Service  Commission 
v.  International  R.  Co.  (1918)  185  App. 
Div.  220,  172  N.  Y.  Supp.  551.  The 
order  entered  in  this  case  directing  a 
writ  of  mandamus  to  issue  against  the 
railroad  company  to  compel  it  to  per- 
form its  public  duties  was  reversed 
by  the  court  of  appeals  in  (1918)  224 
N.  Y.  631,  P.U.R.1919B,  210,  120  N.  E. 
727,  upon  it  appearing  that  the  re- 
sumption of  the  public  duties  required 
the  railroad  compliny  to  take  back 
strikers  who  demanded  a  retroactive 
scale  of  wages,  involving  a  present 
outlay  which  the  company  did  not 
have  and  could  not  borrow,  the  court 
of  appeals  stating  that  under  those 
facts  mandamus  would  not  issue,  be- 
cause obedience  was  impossible.  It  is 
further  stated  by  the  court  of  ap- 
peals :  "We  do  not  say  that  there  are 
no  remedies,  where  a  corporation  con- 
cedes itself  powerless  to  fulfil  its  pub- 
lic duties.  It  is  enough  for  our  pres- 
ent purposes  that  they  do  not  include 
mandamus." 

It  seems  clear  that  such  a  contract 
can  be  modified  by  consent  of  both 
parties,  and  this  is  the  theory  of  Black 
V.  New  Orleans  R.  &  Light  Co.  (1919) 
—  La.  — ,  82  So.  81. 

The  action  of  the  National  War  La- 
bor Board  in  increasing  wages,  which 
are  subsequently  paid  by  the  utility 
company,  does  not  entitle  the  company 
to  relief  from  its  contract.    Columbus 


R.  Power  &  Light  Co.  v.  Columbus 
(reported  herewith)  ante,  1648;  Ot- 
tumwa  R.  &  Light  Co.  v.  Ottumwa 
(1919)  —  Iowa,  — ,  173  N.  W.  270. 

Under  this  theory  relief  in  various 
forms  has  been  denied  to  public  util- 
ities companies.  Injunction  against 
the  municipality  to  restrain  it  from  en- 
forcing the  contract  has  been  denied. 
Columbus  R.  Power  &  Light  Co.  v. 
Columbus  (reported  herewith);  Ot- 
tumwa R.  &  Light  Co.  V.  Ottumwa 
(Iowa)  supra;  Moorhead  v.  Union 
Light,  Heat  &  P.  Co.  (1918)  266  Fed. 
920;  Michigan  R.  Co.  v.  Lansing 
(1919)  260  Fed.  322.  In  Tnterurban  R. 
&  Terminal  Co.  v.  Cincinnati  (1915) 
93  Ohio  St.  108,  112  N.  E.  186,  an  in- 
junction was  granted  to  a  city  against 
a  street  railway  company  which  con- 
tinued to  operate  under  the  terms  of 
a  franchise,  to  restrain  it  from  charg- 
ing fare  in  excess  of  that  provided  in 
the  franchise,  which  had  been  accept- 
ed by  the  city  and  which  constituted  a 
binding  contract  A  writ  of  prohibi- 
tion was  denied  to  a  gas  company 
which,  by  means  of  the  writ,  was  at- 
tempting to  restrain  a  court  from  pro- 
ceeding in  an  action  by  the  city  to 
restrain  the  gas  company  from  charg- 
ing higher  rates  than  those  fixed  in  an 
ordinance  which  was  accepted  by  the 
gas  company,  thus  creating  a  contract. 
Bismark  Gas  Co.  v.  District  Ct.  (1919) 
—  N.  D.  — ,  P.U.R.1919C,  394,  170  N. 
W.  878.  A  street  railway  company 
which  had  a  contract  with  a  munici- 
pality for  the  furnishing  of  street  car 
service  at  a  specified  rate  was  held  not 
entitled  to  set  aside  an  order  of  the 
Public  Service  Commission,  forbid- 
ding it  to  put  into  effect  a  proposed 
withdrawal  of  the  sale  of  tickets  a» 
specified  in  the  contract  in  Trenton  & 
Mercer  County  Traction  Corp.  v.  Tren- 
ton (1917)  90  N.  J.  L.  378.  P.U.R. 
1918A,  10,  101  Atl.  562,  affirmed  with- 
out opinion  in  (1918)  91  N.  J.  L.  719, 
103  Atl.  1054. 

The  general  question  of  the  right 
of  parties  to  a  contract,  the  perform- 
ance of  which  is  interfered  with  or 
prevented  by  war  conditions  or  acts 
of  government  in  the  prosecution  of 
war,  is  discussed  in  the  note  in  S- 
A.L.R.  21.  W.  A.  B. 
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SNELLING  STATE  BANK  OF  ST.  PAUL,  Respt, 

V. 

MATHIAS  CLASEN,  Appt. 

Hinneaota  Supreme  Court  — AprU  28,  X9ie. 

(182  Minn.  404,  157  N.  W.  643.) 

Bills  and  notes  —  fraud  —  burden  of  showing  good-faith  purchase. 

1.  When  there  is  fraud  in  the  inception  of  a  note  or  in  its  negotiation,, 
the  burden  is  upon  the  indorsee  of  proving  that  he  purchased  before  ma^ 
turity,  in  due  coarse,  for  value,  and  that  he  was  without  notice  of  equities 
in  the  maker ;  but  the  negotiation  of  a  note  given  in  part  payment  of  the 
purchase  of  land,  with  an  agreement  that  if  the  maker  is  dissatisfied  upon 
inspection  the  payee  will  return  it,  does  not  constitute  such  fraud. 

[See  note  on  this  question  beginning  on  page  1667.] 


^-  collateral  security  —  value. 

2.  The  indorsee  of  negotiable  paper, 
taken  as  collateral  security  for  an  an- 
tecedent debt,  is  in  the  position  of  a 
purchaser  for  value. 

[See  3  R.  C.  L.  1058.] 

—  negotiability  —  memorandain. 

3.  The  words  "as  per  contract," 
written  on  the  back  of  a  note  at  the 
time  of  its  execution,  under  which  the 
payee  indorses  at  the  time  of  the  ne- 
gotiation, do  not  affect  the  negotia- 
bility of  the  note. 

—  notice. 

4.  Such  words  cannot  be  overlooked 
by  the  purchaser;  but  when  a  contract 

Headnotes  by  Dibell,  C. 


accompanies  the  note  and  passes  to  the 
purchaser,  the  contract  not  giving  the 
maker  a  defense,  he  is  not  charged  by 
such  words  with  knowledge  of  another 
agreement  giving  a  defense. 
rSee  3  R.  C.  L.  1076.] 

IVitness  —  officer  of  adverse  corpora- 
tion. 

5.  The  right  to  call  an  officer  of  an 
adverse  party  for  cross-examination 
under  Gen.  Stat.  1913,  §  8377,  Rev. 
Laws  1905,  §  4662,  is  to  be  determined 
as  the  situation  is  at  the  time  of  the 
trial,  and  there  is  no  right  to  cross- 
examine  one  not  an  officer  at  the  time 
of  the  trial,  though  he  was  an  officer 
at  the  time  of  the  transaction  involved. 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Hennepin 
County  denying  a  new  trial  after  a  verdict  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  on  a  promissory  note. 
Affimied, 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Mr.  John  F.  Bemhagen,  for  appel-     Fitch  v.  Jones,  5  El.  &  Bl.  238, 119  Eng; 


lant: 

Evidence  of  fraud  in  the  origin  or 
transfer  of  commercial  paper  throws 
on  the  holder  the  burden  of  proving 
his  good  faith ;  and  proof  that  the  pa- 
per was  negotiated  contrary  to  an 
agreement  before  the  happening  of  a 
certain  future  contingency  is  such  a 
fraud  as  will  shift  the  burden  of  proof. 

McNight  V.  Parsons,  136  Iowa,  390, 
22  L.R.A.(N.S.)  718,  125  Am.  St.  Rep. 
266,  113  N.  W.  858,  15  Ann.  Gas.  665; 
Merchants'  Exch.  Bank  v.  Luckow,  37 
Minn.  542,  85  N.  W.  434;  Cummings  v. 
Thompson,    18   Minn.   246,   Gil.   228; 


Reprint,  470,  24  L.  J.  Q.  B.  N.  S.  293, 
1  Jur.  N.  S.  854,  3  Week.  Rep.  507; 
Perrin  v.  Noyes,  39  Me.  384,  63  Am; 
Dec.  633;  Conley  v.  Winsor,  41  Mich. 
263,  2  N.  W.  31 ;  National  Revere  BanK 
V.  Morse,  163  Mass.  384,  40  N.  E.  180; 
Merchants'  Nat.  Bank  v.  Haverhill 
Iron  Works,  159  Mass.  159,  34  N.  E.  93; 
Farrar  v.  Mathews,  37  Iowa,  418 ;  Gra- 
ham V.  Remmel,  76  Ark.  140.  88  S.  W. 
899,  6  Ann.  Cas.  167;  Vosburgh  v.  Dief- 
endorf,  119  N.  Y.  857,  16  Am.  St.  Rep. 
836,  23  N.  E.  801;  Jov  v.  Diefendorf, 
130  N.  Y.  6,  27  Am.  St.  Rep.  484,  28 
N.  E.  602;  Sistermans  v.  Field,  9  Gray;- 
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831;  Williams  v.  Huntintrton,  68  Md. 
690,  6  Am.  St.  Rep.  477,  13  Atl.  336; 
Griswold  v.  Scott,  13  6a.  210;  Barlow 
V.  Flemmins:,  6  Ala.  146;  Labbee  v. 
Johnson,  66  Vt.  234,  28  Atl.  986;  Lyons 
V.  Stills,  97  Tenn.  514,  37  S.  W.  280; 
Trumbull  v.  O'Hara,  71  Conn.  172,  41 
Atl.  546;  Munroe  v.  Cooper,  5  Pick. 
412;  Smith  v.  Sac  County,  11  Wall. 
139,  20  L.  ed.  102;  Stewart  v.  Lansinsr. 
104  U.  S.  505,  26  L.  ed.  866;  Landauer 
V.  Sioux  Falls  Improv,  Co.  10  S.  D.  205, 
72  N.  W.  467;  Benton  County  Sav. 
Bank  v.  Boddicker,  105  Iowa,  548,  46 
L.RwA.  321,  67  Am.  St.  Rep.  310,  76 
N.  W.  632;  Sullivan  v.  Langley,  120 
Mass.  437;  First  Nat.  Bank  v.  Holan, 
63  Minn.  525,  65  N.  W.  952;  2  Enc.  Ev. 
624,  note  48;  Oakland  Cemetery  Asso. 
V.  Lakins,  3  Ann.  Cas.  660,  and  note, 
126  Iowa,  121,  101  N.  W.  778. 

The  rule  is  held  equally  applicable 
whether  the  delivery  be  to  a  third 
person  in  escrow  or  to  the  payee  or  ob- 
lisree. 

Ware  v.  Allen,  128  U.  S.  690,  32  L. 
ed.  563,  9  Sup.  Ct.  Rep.  174. 

The  bank,  being  an  interested  party, 
the  credibility  of  the  testimony  of  the 
cashier  was  a  matter  for  the  jury  to 
pass  upon,  in  the  liji:ht  of  all  the  facts 
and  circumstances  surroundinsr  the 
matter  under  inquiry. 

Joy  V.  Diefendorf,  180  N.  Y.  6,  27 
Am.  St.  Rep.  484,  28  N.  E.  602;  Cana- 
joharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  191,  10  L.R.A.  676,  25  N.  E.  402; 
Elwood  V.  Western  U.  Teleg.  Co.  45 
N.  Y.  549,  6  Am.  Rep.  140;  Mendenhall 
V.  Ulrich,  94  Minn.  100,  101  N.  W. 
1067. 

A  notation  on  the  back  of  the  note 
is  evidence  of  an  infirmity  in  the  pa- 
per which  is  apparent  on  its  face,  and 
is  of  such  a  character  as  to  put  the 
purchaser  upon  inquiry. 

1  Dan.  Nesr.  Inst.  6th  ed.  §  796a; 
Stein  V.  Rheinstrom,  47  Minn.  476,  50 
N.  W.  827;  Conunercial  Bank  v.  Ma- 
sruire,  89  Minn.  394,  96  N.  W.  212; 
Merchants'  Nat.  Bank  v.  Hanson,  33 
Minn.  40,  68  Am,  Rep.  6,  21  N.  W.  849; 
Guilford  v.  Minneapolis,  S.  Ste.  M.  & 
A.  R.  Co.  48  Minn.  560,  31  Am.  St. 
Rep.  694,  51  N.  W.  658 ;  Merchants  Nat. 
Bank  v.  Sullivan,  63  Minn.  468,  65  N. 
W.  924;  Tourtelot  v.  Reed,  62  Minn. 
384,  64  N.  W.  928. 

The  good  faith  of  a  purchaser  or 
holder  of  a  promissory  note  is  a  ques- 
tion of  fact  for  the  jury  unless  the 
evidence  is  conclusive. 

Yellow  Medicine  Countv  Bnnk  v. 
Tagley,  57  Minn.    391,  59  N.  W.  486; 


Drew  v.  Wheelihan,  75  Minn.  68,  77 
N.  W.  658 ;  First  Nat.  Bank  v.  Buchan, 
79  Minn.  322,  82  N.  W.  641;  Menden- 
hall V.  Ulrich,  94  Minn.  100,  101  N.  W. 
1057 ;  Huntley  v.  Hutchinson,  91  Minn. 
244,  97  N.  W.  971;  Ward  v.  Johnson,  57 
Minn.  301,  59  N,  W.  189;  7  Cyc.  949. 

No  alteration  will  constitute  con- 
structive notice,  unless  it  be  a  part 
of  the  note  itself,  and  any  divergence 
from  the  ordinary  form  will  consti- 
tute notice  only  when  it  naturally  and 
reasonably  implies  or  suggests  an 
equity  of  defense,  and  then  only  notice 
of  the  equity  suggested. 

Joyce,  Defenses  to  Commercial  Pa- 
per, §  474;  Hughes  &  Co.  v.  Flint,  61 
Wash.  460,  112  Pac.  683;  7  Cyc.  949. 

The  action  of  the  trial  court  in  hold- 
ing that  plaintiff's  cashier  could  not  be 
cross-examined  under  the  statute  was 
clearly  error  and  highly  prejudicial  to 
the  rights  of  defendant. 

O'Gara  v.  Hansing,  88  Minn.  401,  98 
N.  W.  307;  Uhlman  v.  Farm,  Stock  & 
Home  Co.  126  Minn.  239, 148  N.  W.  102. 
Ann.  Cas.  1915D,  888. 

Mr.  John  A.  Pennmn,  for  respond- 
ent: 

A  pledgee  who  takes  collateral  ac- 
quired in  good  faith  before  maturity, 
as  security  for  a  pre-existing  debt. 
without  notice  of  defenses,  holds  the 
same  free  from  such  defenses. 

German  American  State  Bank  ▼. 
Lyons,  127  Minn.  390.  149  N.  W.  658; 
Rosemond  v.  Graham,  54  Minn.  323,  40 
Am.  St.  Rep.  336,  56  N.  W.  38;  7  Cyc. 
932.. 

A  recital  of  the  consideration  for  a 
note  or  bill  of  exchange  does  not  ren- 
der it  non-negotiable,  and  therefore 
does  not  charge  holders  with  any 
notice  by  reason  of  such  recital. 

7  Cyc.  580,  948;  Hillstrom  v.  Ander- 
son, 46  Minn.  382,  49  N.  W.  187;  United 
States  Nat.  Bank  v.  Floss,  38  Or.  68, 
84  Am.  St.  Rep.  752,  62  Pac.  751 :  Mc- 
Night  V.  Parsons,  136  Iowa,  390,  22 
L.R.A.(N.S.)  718, 125  Am.  St.  Rep.  265, 
113  N.  W.  858,  15  Ann.  Cas.  665;  Col- 
lind  V.  McDowell,  65  Minn.  Ill,  67  N. 
W.  845. 

As  to  the  facts,  there  is  nothing  in 
the  evidence  to  prove  fraud  in  the  in- 
ception of  the  note.  The  fraud  must 
be  actionable  and  give  rise  to  a  cause 
of  action  for  deceit. 

20  Cyc.  10. 

Defendant  has  not  shown  such  fraud 
as  to  throw  any  burden  onto  plaintiff, 
but  disregarding  that  fact,  the  plain- 
tiff has  shown  afflrmativelv  thaf  it  has 
the  qualities  of  a  bona  fide  holder. 
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Merchants'  &  M.  Sav.  Bank  v.  Cross, 
€5  Minn.  154,  67  N.  W.  1147;  First  Nat. 
Bank  v.  McNairy,  122  Minn.  215,  142 
N.  W.  139,  Ann.  Gas.  1914D,  977;  First 
Nat  Bank  v.  Person,  101  Minn.  30,  111 
N.  W.  730;  First  Nat.  Bank  v.  Persall. 
110  Minn.  333,  136  Am.  St.  Rep.  499, 
125  N.  W.  566,  675;  Conqueror  Trust 
Co.  V.  Reeves  Drug  Co.  118  Ark.  222, 
176  S.  W.  119. 

Defendant  was  not  entitled  to  a  new 
trial. 

Immaculate  Conception  Church  t. 
Curtis,  130  Minn.  Ill,  153  N.  W.  259. 

Oibell,  C,  filed  the  following  opin- 
ion: 

Action  upon  a  promissory  note. 
The  conrt  directed  a  verdict  for  the 
plaintiff.  Tlie  defendant  appeals 
from  the  order  denying  his  motion 
for  a  new  trial.. 

The  note  was  made  by  the  de- 
fendant Clasen  on  February  7, 
1913,  to  one  Harris.  Harris  in- 
dorsed it  in  blank.  It  was  ddiver^l 
by  the  holder,  one  McGray,  who  re- 
ceived it  from  Harris,  to  liie  plain- 
tiff bank  as  collateral  security  to  a 
note  then  owing  to  the  bank  and  as 
collateral  security  for  future  ad- 
vances. McGray  did  not  indorse  it. 
On  the  back  of  the  note,  and  above 
the  indorsement  of  Harris,  appear 
the  words  "as  per  contract."  They 
were  put  on  the  note  at  the  time  of 
its  execution.  This  note  tras  one  of 
four  notes  of  equal  amount  given  by 
Clasen  to  Harris  as  a  part  of  the 
consideration  of  a  written  contract 
for  the  sale  of  lands  in  British  Co- 
lumbia. On  the  same  day  another 
agreement  in  writing  was  made  by 
Clasen  and  Harris,  providing,  in  ef- 
fect, that  if  upon  inspection  Clasen 
was  not  satisfied  with  the  lands,  or 
with  other  lands  shown  him,  Harris 
would  return  the  notes  and  pay 
back  the  cash  pajrment  made. 

Afterwards  Clasen  demanded  the 
return  of  the  notes,  pursuant  to 
this  agreement,  and  Harris  failed  to 
return  them.  The  sale  contract  ac- 
companied the  note  at  the  time  Mc- 
Gray gave  it  to  the  bank.  The 
other  agreement  did  not. 

1.  Under  our  decisions  the  in- 
dorsee of  negotiable  paper,  taken  as 

6  A.L.R.— 106. 
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collateral  secority  for  an  anteced- 
ent debt,  is  a  pur-  ».,,       ^    _^ 
chaser    for    value,  collateral 
and  has  such  title  "«-'"''-'^»>«- 
as  a  purchaser  for  a  consideration 
paid   at  the   time.     Rosemond   v. 
Graham,  64  Minn.  823,  40  Am.  St. 
Rep.  836,   56  N.   W.  38;   German- 
American  State  Bank  v.  Lyons,  127 
Minn.  390,  149  N.  W.  658. 

2.  The  presence  of  Hie  words  "as 
per  contract"  on  the  bade  of  the 
note  did  not  affect 
its 

using  the  word 
"negotiabilit]r"  in  its  large  searae  as 
including  passing  of  titie  free  of 
equities  in  favor  of  the  maker  and 
against  the  payee,  as  well  as  the 
transfer  of  title  by  indorsement; 
that  is,  the  right  of  a  bona  fide  pur- 
chaser forimlue  before  maturity  and 
in  due  course  of  business  was  not 
■affected.  .  It  is  essential  to  the  ne- 
gotiability of  an  instrument  that  the 
promise  be  to  pay  a  definite  sum  in 
money,  absoiirtely  and  not  contin^ 
gently,  and  generally  and  not  out  of 
a  particular  fond.  Hillstrom  v.  An- 
derson, 46  Mmn.  S82,  49  N.  W.  187. 
A  recital  of  the  consideration  does 
not  destroy  negotiability.  Wright 
V.  Traver,  73  Mich.  493,  8  L.R.A. 
.50,  41  N.  W.  517;  Clanin  v.  Esterly 
Harvesting  Mach.  Go.  118  Ind.  872, 
3  L.R.A.  868,  21  N.  B.  35;  Hillstrom 
V.  Anderscm,  46  Minn.  382, 49  N.  W. 
187 ;  7  Cyc.  680.  In  Taylor  v.  Curry, 
109  Mass.  86,  12  Am.  Rep.  661,  the 
words  "(HI  policy  No.  33,386,"  writ- 
ten on  the  face  of  the  note,  were 
held  not  to  affect  its  negotiability. 
To  the  same  effect  are  Union  Ins. 
Co.  V.  Greenleaf ,  64  Me.  123 ;  Bresee 
V.  Crumpton,  121  N.  C.  122,  28  S.  E. 
351;  Kirk  v.  Dodge  County  Mut. 
Ins.  Co.  39  Wis.  188,  20  Am.  Rep. 
39.  In  First  Nat.  Bank  v.  Lightner, 
74  Kan.  736,  8  L.R.A.(N.S.)  231, 118 
Am.  St.  Rep.  868, 88  Pac.  59, 11  Ann. 
Cas.  596,  the  words  "on  account  of 
contract,"  written  on  the  face  of  the 
note,  were  held  not  to  affect  nego- 
tiability. We  do  not  find  a  case  ifiie 
the  one  befoi^  us,  but  the  condusion 
we  reach  is  right. 

8.  The   words   quoted,   however. 
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are  not  to  be  disregarded.  The  pur- 
— notice.  chaser  cannot  over- 

"  look  them  and  then 

claim  that  he  had  no  notice  of  what 
an  observance  of  them  and  fair  in- 
quiry would  disclose.  The  sale  con- 
tract accompanied  the  note  and  went 
to  the  bank.  The  bank  knew  its  con- 
tents. It  appeared  from  it  that  the 
note  was  one  of  four  notes  given 
upon  the  purchase  of  the  British  Co- 
lumbia lands.  .Nothing  in  it  affected 
Glasen's  liability  on  the  note.  The 
agreement  relating  to  the  return  of 
the  notes  did  not  go  to  the  bank,  and 
it  was  not  informed  of  it.  Nothing 
in  the  situation  suggested  further 
inquiry,  and  it  was  not  chargeable 
with  notice  of  the  agreement  for  a 
return  of  the  notes. 

4.  When  the  maker  shows  that 
the  note  was  procured  by  the  tn.uA 
of  the  payee  the  indorsee  cannot  re- 
cover unless  he  proves  that  he  pur- 
chased in  good  faith,  before  matur- 

_f    aa_  '^7'  '°''  ^p6,  and 

karAen  of  aiiow-  without  notice,  and 
in'e* "ISJ"*****  h«  ""ist  sustain  the 
burden  of  proof. 
Cole  V.  Johnson,  127  Minn.  291,  149 
N.  W.  467;  Cochran  v.  Stein,  118 
Minn.  323,  41  L.R.A.(N.S.)  391, 136 
N.  W.  1037;  Park  v.  Winsor,  115 
Minn.  256. 132  N.  W.  264 ;  First  Nat. 
Bank  v.  Person,  101  Minn.  30,  111 
N.  W.  780;  Mendenhall  v.  Ulrich,  94 
Minn.  100, 101  N.  W.  1067;  De  Kalb 
Nat.  Bank  v.  Thompson,  79  Minn. 
151,  81  N.  W.  765;  First  Nat.  Bank 
V.  Holan,  63  Minn.  525,  66  N.  W. 
952 ;  Bank  of  Montreal  v.  Richter,  56 
Minn.  362,  57  N.  W.  61 ;  MacLaren  v. 
Cochran,  44  Minn.  255,  46  N.  W. 
408;  1  Dunnell's  Dig.  (Minn.) 
§  1040;  Dunnell's  Dig.  Supp.  (Minn.) 
§  1041.  The  early  leading  case  is 
Cummings  v.  Thompson,  18  Minn. 
246,  Gil.  228,  and  there  the  doctrine 
is  well  stated. 

The  court  directed  a  verdict  for 
the  plaintiff  bank  and  did  not  put 
upon  it  the  burden  of  proving  the 
facts  enumerated ;  and  it  is  the  con- 
tention of  the  defendant  that  in  view 
of  the  agreement  for  the  return  of 
the  notes  the  sale  by  Harris  consti- 
tuted fraud  such  as  is  meant  by  the 


cases  cited,  and  therefore  iSas  burden 
of  affirmative  proof  was  on  tiie  bank. 
We  cannot  so  hold.  The  case  of  Mc- 
Night  V.  Parsons,  186  Iowa,  390,  22 
L.R.A.(N.S.)  718,  125  Am.  St.  Rep. 
265,  113  N.  W.  858,  15  Ann.  Cas. 
665,  upon  which  the  defendant  re- 
lies, involved  a  delivery  of  a  note 
upon  an  express  agreement  that  it 
was  not  to  be  negotiated  until  the 
performance  of  a  specified  condi- 
tion; and  it  was  held  that  the  put- 
ting of  the  note  in  circulation  in 
violation  of  this  agreement  consti- 
tuted a  fraud.  In  effect  it  was  a 
conditional  ddivery.  In  this  respect 
it  was  much  like  Merchants'  Excb. 
Bank  v.  Luckow,  37  Minn.  542,  36 
N.  W.  484,  where  a  note  was  de- 
livered but  was  not  to  become  opera- 
tive until  signed  by  another;  and 
there  it  was  held  that  putting  it  in 
circulation  was  a  fraud,  the  court 
saying:  "The  effect  of  the  facts 
found  is  that  the  alleged  contract 
.  .  .  never  became  operative,  never 
was  their  contract,  and  the  delivery 
of  it  to  the  payees  by  their  agent, 
and  the  use  made  of  it  by  the  payees 
in  transferring  it  as  an  operative 
contract,  were  in  law  a  fraud  upon 
the  defendants." 

Mendenhall  v.  Ulrich,  94  Minn. 
100, 101  N.  W.  1057,  and  Robbins  v. 
Swinburne  Printing  Co.  91  Minn. 
491,  98  N.  W.  331,  867,  are  similar. 
First  Nat.  Bank  v.  Person,  101  Minn. 
30,  111  N.  W.  730,  recognizes  the 
general  doctrine.  The  case  before 
us  is  not  in  its  facts  nor  upon  prin- 
ciple such  a  case.  The  agreement 
was  that  if  Clasen  after  an  inspec- 
tion of  the  lands  was  dissatisfied,  he 
might  rescind.  There  was  no  ex- 
press agreement  nor  one  inferable 
from  the  facts  that  the  note  was  not 
to  be  operative  or  that  it  should  not 
be  negotiated.  The  ddivery  was  not 
conditional.  There  was  a  contingent 
right  of  rescission.  Harris  com- 
mitted a  breach  of  his  agreement  to 
pay  back  the  portion  of  the  consider- 
ation received  and  return  the  notes 
when  Clasen  rescinded;  but  the  ne- 
gotiation of  the  note  did  not  con- 
stitute fraud. 

5.  The  defendant  called  for  cross- 
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examixuttion  under  the  statute  a 
former  officer  of  the  plaintiff.  The 
statute  provides:  "A  party  to  the 
record  of  any  civil  action  or  pro- 
ceeding, or  a  person  for  whose  im- 
mediate benefit  such  action  or  pro- 
ceeding is  prosecuted  or  defended, 
or  the  directors,  officers,  superin- 
tendent, or  managing  agents  of  any 
corporation  which  is  a  party  to  the 
record,  may  be  examined  by  the  ad- 
verse party  as  if  under  cross-exami- 
nation, subject  to  the  rules  appli- 
cable to  the  examination  of  other 
witnesses.  .  .  ."  Gen.  Stat.  1913, 
§  8377  (Rev.  Laws  1905,  §  4662). 

The  witness  was  an  officer  at  the 
time  of  the  negotiation  of  the  note, 
but  not  at  the  time  of  the  trial.  The 
court  refused  to  permit  his  cross- 
examination.  Whether  under  such 
circumstances  a  party  has  the  right 
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of  cross-examination  was  suggested 
but  not  decided  in  O'Gara  v.  Han- 
sing,  88  Minn.  401,  93  N.  W.  307, 
and  Farmers'  Elevator  Co.  v.  Great 
Northern  R.  Co.  181  Mum.  162,  154 
N.  W.  964.  What  is  given  by  the 
statute  is  the  right  to  examine  a 
pariy,  or  one  for  whose  benefit  the 
action  is  prosecuted  or  defended,  or 
the   dnrectors,   offi-  witne._offlc« 

CerS,  etc.,    of  a   cor-    ol  a«Terse 

porate  party.  This  ««'-»'•"»■»• 
right  is  to  be  determined  as  the  situ- 
ation is  at  the  time  of  the  trial.  The 
trial  court  ruled  correctly.  This 
holding  settles  the  practice.  Per- 
haps the  rulings  of  the  trial  courts 
have  not  been  uniform.  It  does  not 
follow  that  contrary  rulings  furnish 
a  ground  for  reversal.  Usually  they 
would  not  constitute  prejudicial 
error. 
Order  affirmed. 


ANNOTATION. 

Breaeli  of  agreement  to  Ktam  a  note  to  maker  ••  frand  wUdi  casb  upon  an 
mdorsee  the  burden  of  dhoiving  hit  bona  fide  character. 


It  is  a  rule  snstaiaed  by  a  multitude 
of  authorities  that  a  showing  of  fraud 
in  the  procurement  of  a  note  destroys 
toe  preenniption  of  bona  fides  which 
operates  in  favor  of  the  holder  and 
casts  upon  him  the  burden  of  showing 
that  he  is  a  bona  fide  holder.  Whether 
the  breach  of  an  agreement  to  return  a 
note  on  certain  conditions  (which 
have  happened)  is  fraud  within  the 
meaning  of  this  rule,  such  as  casts  the 
bnrden  of  proving  his  bona  fide  char- 
acter upon  the  holder,  is  the  subject 
of  investigation  in  this  note. 

If  the  agreement  to  return  the  note 
is  not  made  as  a  part  of  the  contract 
in  which  the  note  is  given,  but  is  made 
subsequently,  the  showing  of  a  breach 
of  such  agreement  does  not  bring  the 
case  within  the  rule,  because  the 
fraud,  if  any,  is  not  in  the  inception 
of  the  note.  Thus,  where  the  holder 
of  a  note  agreed  to  retom  it  upon  re- 
ceiving another  note  from  the  maker, 
but  failed  to  keep  his  agreement  and 
transferred  the  note,  the  burden  of 
proof  was  held  not  shifted  to  the 
transferee  to  prove  that  he  was  a  bona 


fide  holder.  First  Nat.  Bank  v.  Getz 
(1895)  96  Iowa,  189,  64  N.  W.  799. 
So,  where  it  was  agreed  between  lessor 
and  lessee  that  the  lease  should  be 
surrendered  and  the  rent  notes  re- 
turned to  the  maker,  and  the  lessor 
breached  his  agreement  and  sold  the 
notes,  there  was  held  to  be  no  shifting 
of  the  burden  of  proof  to  the  indorsee 
to  prove  his  bona  fide  character. 
Freittenberg  v.  Rubel  (1904)  123  Iowa, 
154,  98  N.  W.  624.  But  in  Bobbins  v. 
Swinburne  Printing  Co.  (1904)  91 
Minn.  491,  98  N.  W.  331,  867,  the  bur- 
den was  thrown  upon  the  indorsee  te 
show  that  he  was  a  bona  fide  holder 
where  it  appeared  that  a  note  which 
had  been  paid  by  agreement  to  cancel 
it  and  teke  back  property  had,  in  fraud 
of  the  agreement,  been  negotiated  to 
the  indorsee.  The  court  stetes  the 
general  rule  to  be  that  when  it  is 
shown  that  a  note  has  ite  "inception" 
in  fraud,  the  burden  of  proof  shifts  to 
the  indorsee,  but  does  not  discuss  the 
fact  that  the  note  in  question  did  not 
have  its  'inception"  in  fraud. 
Where  the  agreement  to  return  the 
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bote  is  made  as  a  part  of  the  contract 
in  which  the  note  is  given,  the  ques- 
tion whether  a  breach  of  the  agree- 
ment constitutes  such  fraud  as  casts 
the  burden  upon  an  indorsee  of  show- 
ing his  bona  fide  character  depends 
upon  the  nature  of  the  agreement. 

That  the  negotiation  of  the  note  by 
the  payee  so  that  he  is  unable  to  keep 
his  agreement  to  return  it  is  not  such 
fraud  as  casts  the  burden  of  showing 
his  bona  fide  character  upon  the  in- 
dorsee where  the  delivery  was  not  con- 
ditional, but  where  a  mere  contingent 
right  of  rescission  existed,  is  held  in 
the  reported  case  (Snelling  State 
Bank  v.  Glasen,  ante,  1663) ,  and  this 
is  in  accord  with  the  better  rule.  But 
where  the  note  is  not  to  become  ef- 
fective, in  other  words,  where  there  is 
«  delivery  on  conditions  precedent 
<which  have  failed),  or  where  it  is 
agreed  that  the  note  shall  not  be  ne- 
gotiated, there  is  such  fraud  in  failing 
to  comply  with  the  agreement  to  re- 
turn the  note  or  not  to  use  or  transfer 
it  as  casts  the  burden  upon  a  trans- 
feree of  the  note  to  show  his  bona 
fide  character. 

Alabama. — Elmore  County  Bank  v. 
Avant  (1914)  189  Ala.  418,  66  So.  509. 

Arkansas. — Tabor  v.  Merchants  Nat 
Bank  (1886)  48  Ark.  454,  3  Am.  St. 
Rep.  241,  3  S.  W.  805;  Cochran  v.  ShuU 
(1914)  115  Ark.  226,  170  S.  W.  997. 

Iowa.— McNight  v.  Parsons  (1907) 
136  Iowa,  390,  22  L.R,A.(N.S.)  718, 
125  Am.  St.  Rep.  265,  113  N.  W.  818, 
15  Ann.  Cas.  665. 

Massachusetts.  —  National  Revere 
Bank  v.  Morse  (1895)  163  Mass.  388, 
40  N.  E.  180. 

Minnesota. — Merchants'  Exch.  Bank 
▼.  Luckow  (1887)  37  Minn.  542,  85  N. 
W.  434;  Mendenhall  v.  Ulrich  (1905) 
94  Minn.  100, 101 N.  W.  1057. 

South  Dakota. — ^Rochford  v.  Barrett 
(1908)   22  S.  D.  83,  115  N.  W.  522. 

Texas.  —  Rische  v.  Planters  Nat. 
Bank  (1892)  84  Tex.  413,  19  S.  W.  610; 
Word  V.  Bank  of  Menard  (1914)  — 
Tex.   Civ.   App.   — -,   170  S.  W.   845. 

This  distinction,  which  is  very  clear 
theoretically,  is  very  difficult  of  ap- 
plication. In  fact  it  is  impossible  to 
distinguish  between  conditions  of  the 
one  kind  and  conditions  of  the  other 


from  the  statement  «f  tbe  case.    A 

determination  of  the  question  requires 
a  survey  of  all  the  tacts  and  circum- 
stances. It  seems  that  the  courts  in- 
cline toward  holding  that  the  breach 
of  the  agreement  throws  the  burden 
of  showing  his  bona  fide  character  up- 
on an  indorsee.  This  is  a  logical  posi- 
tion, for  the  merits  of  the  case  are  not 
determined,  but  the  indorsee  is  simply 
required  to  prove  facta  within  his 
knowledge,  whereas  to  require  the 
maker  to  disprove  an  indorsee's  bona 
fide  character  places  upon  him  the 
burden  of  proving  facts  on  which  the 
evidence  is  very  often  difllicult  for  him 
to  obtain. 

In  Cochran  v.  ShuU  (1914)  115  Ark. 
226,  170  S.  W.  997,  the  holder  of  a 
promissory  note  was  held  to  have  the 
burden  of  showing  that  he  was  a  hold- 
er in  due  course,  where  an  agent  of 
the  payee,  who  took  the  note,  violated 
his  agreement  to  hold  it  until  the 
maker  should  be  satisfied  with  the 
contract  connected  with  the  same,  and 
sent  it  immediately  to  his  principal. 
who  transferred  it  to  the  plaintiff. 

Under  the  provision  of  the  Negoti- 
able Instruments  Law  that  the  title  of 
any  person  who  negotiates  an  instru- 
ment in  breach  of  faith  or  under  cir- 
cumstances amounting  to  fraud  is  de- 
fective, and  the  burden  is  cast  upon 
the  holder  to  show  that  he  or  some  per- 
son through  whom  he  claimed  ac- 
quired the  paper  innocently,  the  in- 
dorsee of  a  note  has  the  burden  of 
showing  his  good  faith  where  the  note 
was  given  under  an  agreement  be- 
tween the  maker  and  payee  that  the 
instrument  was  not  to  be  negotiated 
by  the  payee,  but  was  to  be  retained 
in  his  possession  until  the  happening 
of  a  certain  event,  and  if  the  event  did 
not  happen,  that  the  note  was  to  be 
void  and  of  no  effect,  and  returned  to 
the  maker.  McNight  v.  Parsons 
(1907)  136  Iowa,  890,  22  L.R.A.(NS.) 
718,  125  Am.  St.  Rep.  266.  118  N.  W. 
858,  15  Ann.  Cas.  665. 

The  burden  was  held  to  be  upon  an 
indorsee  to  show  that  he  was  a  bona 
fide  holder,  where  it  appeared  that  the 
note  involved  was  left  with  the  payee 
to  be  used  by  him  only  in  a  certain 
event,  which  never  happened,  and  that 
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in  fraud  of  this  asrreement  the  note 
was  put  in  circulation.  National  Re- 
vere Bank  v.  Morse  (1895)  168  MaM. 
383.  40  N.  E.  180. 

Where  a  note  was  left  with  an  agent 
of  the  payee  to  procure  the  signature 
of  additional  parties,  with  the  under- 
standing that  when  those  signatures 
should  be  procured,  and  not  before,  the 
instrument  should  become  operative, 
and  the  instrument  is  put  into  circu- 
lation without  such  signatures,  a 
showing  of  these  facts  casts  the  bur- 
den upon  the  indorsee  to  show  that  he 
is  bona  fide  holder.  Merchants'  Exch. 
Bank  v.  Luckow  (1887)  37  Miim.  542. 
35  N.  W.  484. 

In  the  lat«r  case  of  Meadenhall  ▼. 
Ulrich  (1905)  94  Minn.  100,  101  N.  W. 
1067,  the  rule  is  stated  as  though  the 
fraud  may  be  in  putting  the  note  in 
circulation. 

Where  an  insurance  agent,  in  fraud 
of  bis  agre«nent  that  a  note  be  left  at 
a  bank  until  an  insurance  policy  issued 
by  his  company  should  be  received 
and  approved  by  tiie  maker  of  the  note, 
and  that  in  case  the  maker  rejected  the 
policy,  the  note  should  be  of  no  force 
or  effect  whatever  and  should  at  once 
be  returned  to  him,  placed  the  note  in 
circulation,  it  has  been  held  that  a 
showing  of  these  facts  throws  the  bur- 
den upon  an  indorsee  of  showing  that 
he  is  a  bona  fide  holder.    Ibid. 

A  showing  that  the  note  in  suit  was 
executed  by  the  maker  as  •seeurify 
only  upon  the  acceptance  by  him  of  an 
agency,  and  that  it  was  agreed  the  note 
should  not  be  used  by  the  payee,  but 
deposited  in  any  bank  selected  by  the 
maker,  and  that  the  witness  designat- 
ed a  certain  bank  as  the  one  in  which 
he  desired  the  note  to  be  deposited,  but 
that  the  note  was  negotiated  in  breach 
of  this  agreement,  cast  upon  an  in- 
dorsee the  burden  of  showing  that  he 
is  a  bona  fide  holder  of  the  note  for 
value.  Rochford  v.  Barrett  (1908)  22 
S.  D.  83,  115  N.  W.  522. 

A  showing  of  a  breach  of  an  agree- 
ment by  the  consignor  of  goods  to  hold 
a  bill  accepted  by  the  consignees  until 
the  goods  consigned  had  been  sold 
casts  upon  an  indorsee  of  the  bill  the 
burden  of  showing  that  he  is  a  bona 
fide  holder.  Rische  v.  Planters  Nat. 
Bank  (1892)  84  I^x.  413,  19  S.  W.  610. 


Proof  of  the  violation  of  an  agree- 
ment by  the  payee  of  a  note,  that  the 
note  should  not  be  negotiated,  sold,  or 
transferred,  but  should  at  all  times  be 
and  remain  th^  property  of  and  under 
the  control  of  the  payee  for  the  pro- 
tection of  the  maker  in  his  right  under 
a  contract  for  the  sale  of  goods  to  re- 
turn at  the  end  of  one  year  all  of  the 
goods  so  purchased  and  remaining  un- 
sold and  receive  credit  therefor  on  the 
note,  casts  upon  an  indorsee  of  the 
note  the  burden  of  proving  that  he  is 
a  bona  fide  holder.  A  violation  of  the 
agreement  not  to  negotiate  the  note 
makes  the  title  of  the  payee  defective 
within  the  meaning  of  the  Negotiable 
Instrument  Law.  Holdsworth  v.  Blyth 
&  P.  Co.  (1915)  28  Wyo.  52,  146  Pac. 
603. 

T^e  fact  that  a  note  was  executed 
and  delivered  upon  the  agreement  of 
the  person  to  whom  it  was  delivered, 
that  he  would  hold  the  note  until  a 
certain  event  (which  never  happened), 
has  been  held  to  throw  the  burden  of 
proving  his  bona  fide  character  upon 
an  indorsee  thereof.  Elmore  Caun^ 
Bank  v.  Avant  (1914)  189  Ala.  418,  66 
So.  609;  Word  v.  Bank  of  Menard 
(1914)  —  T«.  Civ.  App.  — ,  170  S.  W. 
846. 

Proof  that  a  note  signed  for  the  ac- 
commodation of  the  principal  maker, 
upon  the  express  agreement  that  the 
principal  maker  should  not  deliver  the 
note  to  the  payee  until  two  other  speci- 
fied persons  had  signed  it  with  them, 
was  delivered  in  violation  of  this 
agreement,  casts  upon  an  indorsee  of 
the  note  the  burden  of  showing  that  he' 
was  a  bona  fide  holder.  Tabor  v.  Mer- 
chants Nat.  Bank  (1886)  48  Ark.  454, 
3  Am.  St.  Rep.  241,  3  S.  W.  805. 

Proof  of  breach  of  an  agreement 
that  a  note  signed  by  a  number  of  per- 
sons was  not  to  become  a  binding 
obligation  until  signed  by  two  other 
specified  persons  seems  to  be  treated 
in  Hodge  v.  Smith  (1907)  ISO  Wis. 
326,  110  N.  W.  192,  as  casting  upon  the 
indorsee  thereof  the  burden  of  show- 
ing himself  to  be  a  bona  fide  holder. 

Some  cases  in  which  there  was  held 
to  be  fraud  casting  upon  an  indorsee 
the  burden  of  showing  his  bona  fide 
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character  contain  facts  almost  identi- 
cal with  l^ose  in  the  reported  case. 
Upon  showing  an  agreement  between 
the  maker  and  payee  of  a  note  that  if 
a  specified  realty  company  did  not 
make  title  to  certain  premises,  the  note 
was  to  be  returned  to  the  maker,  the 
payee  agreeing  to  hold  the  note  until 
the  time  of  taking  title  and  to  return 
it  if  title  was  not  passed,  the  burden 
is  cast  upon  an  indorsee  of  the  note  of 
showing  that  he  was  a  bona  fide  hold- 
er. Ginsberg  v.  Shurman  (1911)  71 
Misc.  463,  128  N.  Y.  Supp.  653;  com- 
pare with  the  reported  case  (Snelling 
State  Bank  v.  Clasen,  ante,  1663). 

The  failure  of  the  payee  of  a  note  to 
comply  with  his  agreement  in  consid- 
eration of  which  the  note  was  exe- 
cuted does  not  amount  to  such  fraud 
as  will  throw  the  burden  upon  the  in- 
dorsee of  the  note  to  show  that  he  is  a 
bona  fide  holder.  Commercial  Secur- 
ity Co.  V.  Modesto  Drug  Co.  (1919)  — 
CaL  App.  — ,  184  Pac.  964. 

In  First  Nat.  Bank  v.  Person  (1907) 
101  Minn.  SO,  111  N.  W.  730,  upon  the 
sale  of  certain  threshing  machinery,  it 
was  agreed  that  the  purchasers  might 
have  six  days  in  which  to  ascertain 
if  the  machinery  fulfilled  the  condi- 
tions of  the  agreement,  and  that  a 
note  given  in  payment  of  the  machin- 
ery should  not  be  deemed  delivered 
or  operative  in  any  manner  or  bind- 
ing upon  the  purchasers  until  sueh 
test  was  made.  It  was  then  alleged 
that  the  machinery  did  not  comply  with 
the  agreement,  whereupon  the  pur- 
chasers demanded  the  return  of  the 
pote  and  offered  to  return  the  machin- 
ery to  the  payee,  an  offer  which  was 
refused  by  the  payee  of  the  note.  It 
does  not  appear,  however,  that  the 
test  was  made  within  the  six  days,  so 
that  the  case  stood  upon  the  warranty 
on  the  sale  of  the  property.  In  hold- 
ing that  a  refusal  to  return  the  note 
was  not  such  fraud  as  cast  the  burden 
upon  an  indorsee  of  the  nbte  to  show 
his  bona  fide  character,  the  court 
states  that  "a  mere  warranty  on  the 
sale  of  property,  though  false,  does 
not  constitute  a  fraud  within  the 
meaning  of  the  rule.  A  fraud  within 
the  contemplation  of  the  law  on  the 
subject  is  such  as  would  justify  a  re- 


scission of  the  contract  upon  its  dis- 
covery, the  elements  of  which  are  con- 
cisely stated  by  Judge  Collins  in  Riggs 
V.  Thorpe  (1897)  67  Bfinn.  217,  69  N. 
W.  891,  where  it  was  said  'that  where 
one  makes  a  false  representation  of  a 
material  fact  susceptible  of  knowl- 
edge, knowing  it  to  be  false  .  .  . 
with  intent  to  induce  the  person  to 
whom  it  is  made  to  rely  upon  it,  and 
this  person  does  rely  upon  it,  is  de- 
ceived, and  is  pecuniarily  damaged,  it 
is  deceit  which  will  avoid  the  eon- 
tract.'  This  is  an  accurate  statement 
of  law  pertinent  to  the  defense  al- 
leged in  the  case  at  bar.  But  the  evi- 
dence contained  in  the  offer  of  proof 
falls  short  of  bringing  tiie  case  within 
it.  The  offer  at  most  discloses  a 
breach  of  contract.  It  discloses  an 
agreement  between  the  parties  that 
the  engine  was  of  certain  capacity 
and  in  an  operative  condition,  an 
agreement  that  dtfendanta  should 
have  at  least  six  days  in  which  to 
test  its  capacity  and  if  found  defec- 
tive to  return  it  and  get  their  notes 
back.  The  offer  also  ^ows  that  ttte 
engine  was  tested  and  found  not  in 
compliance  with  the  agreement;  bat 
when  this  test  took  place  does  not 
appear.  ...  It  appears  therefrom 
that  the  parties  agreed  that  the  de- 
fendants were  to  have  six  days  within 
which  to  try  the  engine,  to  retam  it  if 
it  did  not  answer  the  purposes  intend- 
ed, and  that  the  note  was  not  to  be 
considered  as  delivered  until  such 
trial  had  been  made.  But  the  offer 
does  not  show  a  violation  of  the  agree- 
ment. It  does  not  appear  therefrom 
that  defendants  coniplied  with  this 
feature  of  the  agreement  by  attempt- 
ing to  use  or  offering  to  return  the 
engine  within  the  time  agreed  upon." 
A  negotiation  by  the  payee  of  a  note 
given  upon  an  executory  consideration 
before  the  consideration  has  failed, 
under  circumstances  that  did  not 
amount  to  a  breach  of  faith  or  to 
fraud,  does  not  make  the  title  of  the 
payee  defective  within  the  meaning  of 
the  Negotiable  Instruments  Law  so  as 
to  cast  upon  the  indorsee  the  burden 
of  proving  that  he  is  a  holder  in  due 
course.  Moyses  v.  Bell  (1911)  62 
Wash.  534,  114  Pac.  198. 
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The  transfer  of  a  note  given  by  a 
husband  to  his  wife  solely  to  protect 
her  in  case  of  his  death  before  the 
expiration  of  the  tontine  i>eriod  of  an 
insurance  policy  held  by  him  (an 
event  which  did  not  happen)  is  stated 
to  cast  the  burden  upon  an  indorsee  of 
the  note  to  show  that  he  was  bona  fide 
holder  in  German-American  Bank  v. 
Cunninsrham  (1904)  97  App.  Div.  244, 
89  N.  Y.  Supp.  836. 

Evidence  that  a  note  deposited  in 
escrow  has  been  wrongfully  delivered 
has  been  held  to  cast  upon  an  Indorsee 
the  burden  of  proving  his  bona  fide 
character.  Evidence  that  a  note  was 
delivered  as  an  escrow,  and  that  it  was 
fraudulently  put  in  circulation,  throws 
the  burden  upon  the  holder  to  prove 
that  he  is  the  bona  fide  holder.  Val- 
lett  V.  Parker  (1881)  6  Wend.  (N.  Y.) 
615.    A  showing  that  the  note  in  suit, 


which  had  been  deposited  in  escrow 
upon  certain  conditions,  had  been  de- 
livered to  the  payee  without  perform- 
ance of  those  conditions,  was  held  to 
throw  the  burden  upon  an  indorsee  of 
the  note  to  show  that  he  was  the  bona 
fide  holder,  under  the  rule  that  the 
proof  of  fraud  or  illegality  in  the  in- 
ception of  an  instrument  easts  upon 
an  indorsee  the  burden  of  showing 
that  he  is  a  holder  in  due  course. 
Landauer  v.  Sioux  Falls  Improv.  Co. 
(1897)  10  S.  D.  206,  72  N.  W.  467. 

In  Christina  v.  Cusimano  (1912)  129 
La.  873,  57  So.  167,  the  burden  of  proof 
was  held  to  rest  upon  the  purchaser 
of  a  note,  where  it  was  shown  that  the 
note  was  left  in  the  hands  of  a  notary 
to  be  delivered  on  certain  conditions  to 
a  particular  person,  and  was  fraudu- 
lently disposed  of.  W.  A.  E. 


T.  CAMPBELL  FASSITT,  Guardian  of  CTarissa  M.  Vefle,  Minor, 

V. 

BELLE  R.  SEIP. 


Pennaylvania  Swpreme  Court— itay  SO,  1»1S. 
(249  Pa.  576,  95  Atl.  273.) 

Limitation  of  actions  —  infancy  —  effect  of  appointment  of  guardian. 

1.  The  appointment  of  a  guardian  for  a  minor  does  not,  so  far  as  an 
action  for  an  accounting  of  the  rents  and  profits  of  real  estate  belonging 
to  the  infant  is  concerned,  affect  the  operation  of  a  statute  providing  that, 
if  a  person  entitled  to  maintain  an  action  is  within  the  age  of  twenty-one 
years,  he  shall  be  entitled  to  bring  the  action  within  a  certain  time  after 
becoming  of  age. 

[See  note  on  this  question  beginning  on  page  1689.] 


Family  settlement  —  acceptance  of 
benefits  —  right  to  repudiate. 

2.  The  acceptance  by  the  mother  of 
an  infant  of  payments  under  an  agree- 
ment attempting  to  settle  rights  under 
a  will,  which  acceptance  is  ratified 
neither  by  the  infant's  guardian  nor 
by  the  infant  upon  becoming  of  age, 
does  not  estop  the  infant  from  claim- 
ing his  legal  rights  in  the  property 
notwithstanding  the  settlement  was 
intended  to  be  a  family  settlement. 
Parent  and  child  —  authority  of  i>ar- 

ent  to  contract  for  child. 

3.  A   mother  has   no  authority  to 
bind  her  minor  child  by  agreement  as 


to  its  rights  in  real  estate,  or  the  in- 
come or  profits  arising  therefrom. 
Appeal  —  finding  of  master  —  effect. 

4.  The  findings  of  a  master  fixing 
the  rental  value  of  property,  an  ac- 
counting for  which  is  sought,  has  the 
effect  of  a  verdict  of  a  jury  unless 
clearly  erroneous. 

[See  2  R.  C.  L.  210.] 
Tenants  in  common  —  accounting  for 
possession  —  credit. 

5.  In  an  action  for  an  accounting  by 
an  infant  against  a  cotenant  who  has 
been  in  possession  of  the  common 
property,  the  latter  is  entitled  to  cred- 
it for  one  half  of  the  taxes,  water 


Digitized  by 


Google 


1672 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AX,.R. 


rents,  insurance,  and  repairs  which  he 
had  i»aid  on  account  of  the  property, 
and  for  payments  which  have  been 
made  to  the  parents  of  the  infant  on 
its  account. 

[See  7  R.  C.  L.  824.] 
—  credit  for  improvement. 

6.  A  tenant  in  common  in  posses- 
sion of  real  estate  is  not  entitled  to 
credit  upon  accounting  to  his  cotenant 
for  expenditures  for  new  buildingrs 
erected  on  the  property,  or  for  en- 
lar^ments,  reconstruction,  or  im- 
provements. 

[See  7  R.  C.  L.  887.] 
Interest  —  on  rentals  —  accounting 
by  cotenant. 

7.  In  an  accounting  by  a  tenant  in 
common  in,  possession  of  real  estate 
for  the  rmtals  collected  on  account  of 


the  property,  interest  will  be  allowed 
from  the  time  of  collection. 

[See  7  R.  C.  L.  835,  836.] 
Limitation  of  actions  —  action  by 

guardian  —  waiver  of  exception. 

8.  The  bringing  of  an  action  by 
the  guardian  of  a  minor,  for  an  ac- 
counting of  rents  and  profits  or  real  es- 
tate belonging  to  the  minor,  does  not 
waive  the  exception  in  the  Statute  of 
Limitations  in  favor  of  the  minor  dur- 
ing minority. 

—waiver  by  agreement. 

9.  A  cotenant  in  possession  of  real 
estate  waives  the  right  to  plead  the 
Statute  of  Limitations  in  a  suit  for  an 
accounting  by  an  infant  cotenant,  by 
an  agre^nent  that  the'  accounting 
shall  date  from  the  time  he  took  pos- 
session. 


Cross  appeals  from  a  judgment  of  the  Court  of  Common  Pleas  for 
Northampton  County  dismissing  exceptions  to  the  report  of  the  master 
in  a  suit  for  the  partition  of  certain  real  estate  and  for  an  accounting  of 
the  rents  and  profits  of  the  property  while  occupied  by  defendants.  Modi- 
fied ond  affi/rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  master's  report  mentioned  in     but  was  not  present  or  consulted. 


the  opinion  was,  in  part,  as  follows : 
It  is  the  contention  of  counsel  for 
the  defendant  that  at  the  meeting 
May  8,  1894,  in  the  office  of  H.  W. 
Scott,  Esq.,  between  Mr.  Cope,  Mrs. 
Florence  R.  Veile,  and  Mr.  Scott, 
her  counsel,  ac  agreement  was 
reached  which  was  in  fact  a  com- 
promise and  family  settlement,  and 
that  thereupon  the  receipt  (finding 
No.  4)  was  drawn  up  and  duly  exe- 
cuted by  Mrs.  Florence  R.  Veile, 
who  received  a  check  for  the  first 
monthly  payment  of  $40.  This  re- 
ceipt contains  this  clause:  "And 
hereby,  on  behalf  of  the  said 
Clarissa  Veile,  declare  that  I  accept 
all  the  provisions  contained  and  set 
forth  in  the  said  last  will  and  testa- 
m»it  (Theresa  Veile's)  and  codicil 
thereto."  The  master  cannot  agree 
to  this  view.  The  only  proper  party 
to  make  a  valid  agreement  or  com- 
promise affecting  the  estate  of  this 
minor  was  her  duly  appointed 
guardian.  The  Easton  Trust  (Com- 
pany had  been  appointed  to  that  of- 
fice but  a  few  days  before  'this 
meeting.  This  guardian  had  the 
sole  authority  to  act  in  this  matter, 


The  testimony  as  to  what  took  place 
at  this  meeting  is  very  meager.  It 
does  not  appear  that  there  was  any 
discussion  as  to  the  estate,  no  dis- 
closure as  to  its  value  or  annual  in- 
come, nothing  said  upon  which  it  is 
possible  to  base  an  idea  of  a  fair  ad- 
justment or  compromise.  The 
amount  to  be  paid  was  the  exact 
sum  which  Theresa  Veile  directed 
should  be  paid  monthly  for  the 
proper  education,  maintenance,  and 
support  of  Clarissa  M.  Veile  by  the 
executor  and  trustee  of  her  will. 
There  does  not  seem  to  have  been 
any  compronuse  at  all,  certainly  no 
mutual  concessions;  just  the  pay- 
ment of  the  amount  due  Clarissa  M. 
Veile  under  the  will  of  Theresa 
Veile,  and  which  Belle  R.  Seip  was 
bound  to  make  so  long  as  she  held 
the  estate  under  the  terms  of  that 
will.  The  receipt  itself  so  describes 
the  pasrment.  This  paper  passed 
through  the  hands  of  careful  at- 
torneys. If  it  had  been  intended  to 
be  a  written  statement  of  an  agree- 
ment to  settle  amicably  any  dispute 
under  the  will  of  Xavier  Veile  or 
Theresa  Veile,  such  fact  would  cer- 
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tainljr  have  appeared  therein  in 
terms.  It  may  well  be,  as  claimed 
by  plaintiff's  counsel,  that  counsel 
for  Mrs.  Veile  permitted  h«r  to  sign 
this  receipt  because  he  knew  that 
the  minor's  estate  could  not  be  de- 
vested by  it,  and  it  was  iiierefore 
harmless.  Mr.  James  for  1^  guard- 
ian  may  have  had  the  same  view, 
but  the  master  regards  it  as  signif- 
icant that  the  receipt  for  the  second 
paym«it,  June  7,  1894,  written  in 
the  same  book  by  Mr.  James,  makes 
no  reference  to  the  previous  receipt 
which  contains  Mrs.  Veile's  accept- 
ance of  all  the  provisions  of 
Theresa  Veile's  will,  aad  is  in  these 
words: 

Easton,  Pennsylvania, 
June  7, 1894. 
Received  of  Isabella  R.  Seip,  ex- 
ecutrix and  trustee  under  the  last 
will  and  testament  of  Theresa  Veile, 
deceased,  $40,  being  the  amount  of 
monthly  payment  set  apart  for  the 
maintenance  and  support  of  Clarissa 
Veile. 

(Signed)  Florence  R.  Veile 
for  Clarissa  M.  Veile. 

If  Mr.  James  had  wif^ed  to  take 
aome  action  at  i^is  time  to  put  the 
guardian  on  record  asapgnrovingthe 
previous  receipt  or  the'aUeged  fam- 
ily settlement,  and  making  the 
guardian  responsible  in  any  degree 
for  what  Mrs.  Veile  had  done,  he 
would  have  taken  advantage  of  this 
opportunity,  when  he  had  in  his 
possession  the  check  for  the  month- 
ly payment  of  $40,  payaWe  to  the 
order  of  the  ward,  and  the  receipt 
book  in  which  to  receipt  for  the  pay- 
ment. Instead  of  doing  anything  of 
this  kind,  he  drew  a  carefully 
worded  receipt  for  Mrs.  Veile  to 
sign  for  the  regular  monthly  pay- 
ment due  under  the  will  of  Theresa 
Veile,  and  gave  her  the  check  unin- 
dorsed by  the  guardian.  His  action 
makes  it  plain  that  the  legally  con- 
stituted guardian  would  have  noth- 
ing to  do  officially  with  the  arrange- 
ment which  had  been  entered  into 
by  the  mother  of  the  ward.  Tlie 
master  is  of  the  opinion  that  this 
adjustment  could  not  be  sustained 
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onder  the  autiiorities.  They  speak 
of  family  settlements  timt,  "if  fair 
and  equitable,"  should  not  be  dis- 
turbed, etc.  (Johnston  v.  Fumier, 
69  Pa.  449),  or,  "if  faiity  made" 
(Walworth  v.  Abel,  62  Pa.  870),  or, 
"^dien  made  in  good  faith  and  witii 
full  disclosure"  (Bierer's  Appeal,  92 
Pa.  265).  As  the  mai^r  finds  the 
fair  rental  value  of  these  three 
propertieB  is  now  and  was  at  that 
time  $4,800,  it  could  not  be  eluimed 
that  a  settlement  based  on  a  pay- 
ai«nt  of  $480  per  year,  aad  without 
any  disclosure  as  to  the  value  ct  the 
estate  and  the  yearly  rental,  com- 
plied with  these  essential  require- 
ments. If  this  is  tiie  correct  view 
with  regard  to  this  arrangement 
with  Mrs.  Floreitce  Veile,  it  neces- 
sarily follows  that  the  plaintiff  is 
not  estopped  because  of  the  pay- 
ments made  by  Isabella  R.  Seip, 
executrix  and  trustee,  to  plaintiff's 
mother  from  1894  to  1911.  That  the 
plaintiff  is  entitled  to  recover  from 
her  cotenant  mesne  profits  or  rents 
cannot  be  disputed.  The  right  of  a 
tenant  in  oonunon  out  of  possession 
to  recover  his  share  of  the  income  of 
the  common  propoly  from  his  co- 
tenant  in  possession  was  given  by 
tiie  English  Statute  of -4  A«ne,  chap. 
16,  §  27.  Tenants  in  fcommon  being 
seised  per  my  et  per  tout,  under  the 
common  law  each  one  was  entitled 
to  the  joint  possession  of  the  whole, 
and  therefore  there  was  no  liabilily 
to  account  where  one  was  in  posses- 
sion and  the  other  was  not.  To 
remedy  this  the  Statute  of  4  Anne 
was  passed.  The  English  courts 
construed  this  act  to  apply  only 
when  one  tenant  in  common  receives 
the  money  from  another  person,  to 
which  both  parties  are  entitled,  and 
keeps  it  all,  or  more  than  his  just 
share.  This  statute  is  in  force  in 
Pennsylvania,  and  voider  it  our 
courts  have  hdd  that  a  tenant  in 
possession  need  not  account  to  his 
cotenant  unless  he  had  actually  re- 
ceived rent  from  a  third  party  for 
the  premises,  or  had  entered  into  a 
contract  to  pay  Ttaat  to  his  cotenant 
for  the  property  occupied  and  used 
by  him.    See  Norris  v.  Gould»  15  W. 
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N.  C.  187.  This  is  a  decision  by 
Judge  Thayer  of  the  common  pleas 
of  Philadelphia,  which  Justice 
Mitchell  in  Enterprise  Oil  &  Gas  Co. 
V.  National  Transit  Co.  172  Pa.  421, 
61  Am.  St.  Rep.  746,  38  Atl.  687, 18 
Mor.  Min.  Rep.  312,  commends  and 
approves  as  "the  best  summary  of 
the  law  in  our  own  books"  on  this 
subject.  See  also  Kline  v.  Jacobs, 
68  Pa.  67;  Coleman's  Appeal,  62  Pa. 
262, 14  Mor.  Min.  Rep.  221,  Under 
these  decisions  a  tenant  in  common 
out  of  possession  in  this  state  was 
without  redressi  as  against  his  co- 
tenant  who  was  occupying  and 
using  the  common  property,  until 
the  passage  of  the  Act  of  June  24, 
1895,  P.  L.  237.  This  act  gives  the 
tenant  out  of  possession  the  right 
to  sue  for  his  share  of  the  rental 
value  for  the  time  the  real  estate 
was  in  the  possession  of  the  co- 
tenant.  Section  1  of  this  act  pro- 
vides: "In  all  cases  in  which  any 
real  estate  is  now  or  shall  be  here- 
after held  by  two  or  more  persons  as 
tenants  in  common,  and  one  or 
more  of  said  tenants  shall  have  been 
or  shall  hereafter  be  in  possession 
of  said  real  estate,  it  shidl  be  law- 
ful for  any  one  or  more  of  said 
tenants  in  common,  not  in  posses- 
sion, to  sue  for  and  recover  from 
such  tenants  in  possession  his  or 
their  proportionate  part  of  the  rent- 
al value  of  said  real  estate  for  the 
time  such  real  estate  shall  have  been 
in  possession  as  aforesaid;  and  in 
case  of  partition  of  such  real  estate 
held  in  common  as  aforesaid  the 
parties  in  possession  shall  have  de- 
ducted from  their  distributive 
shares  of  said  real  estate  the  rental 
value  thereof  to  which  their  coten- 
ant  or  tenants  are  entitled."  Upon 
this  act  and  the  Statute  of  4  Anne 
is  founded  the  right  of  the  plaintiff 
to  recover  from  the  defendant  mesne 
profits  or  rents,  not  only  for  the 
Garren  and  Gies  properties,  rented 
by  her  to  third  parties,  but  also  for 
the  brewery  property  occupied  and 
used  by  her.  These  two  acts  are 
considered  in  Lancaster  v.  Flowers, 
208  Pa.  199,  57  Atl.  526.  The  court 
said:    "The  English  Statute  of  4 


Anne,  chap.  16,  §  27,  enables  one 
tenant  in  common  to  maintain  an 
action  of  account  against  his  co- 
tenant  as  bailiff  for  receiving  more 
of  the  income  than  his  just  share  or 
proportion,  and  the  English  courts 
have  held  that  the  statute  applies 
only  where  'one  tenant  in  common 
receives  the  money  from  another 
person  to  which  both  parties  are  en- 
titled by  reason  of  their  being  ten- 
ants in  common  and  their  interests 
as  such,  and  of  which  one  receives 
and  keeps  more  than  his  just  share.' 
Henderson  v.  Eason,  17  Q.  B.  701, 
117  Eng.  Reprint,  1451,  21  L.  J.  Q. 
B.  N.  S.  82,  16  J'ur.  518,  1  Eng. 
Rul.  Cas.  449.  The  Act  of 
June  24,  1895,  P.  L.  237,  contem- 
plates that  where  the  property  is 
held  by  tenants  in  common  that  the 
parties  in  possession  shall  have  de- 
ducted from  their  distributive 
shares  the  rental  value  to  which 
their  cotenants  may  be  entitled. 
These  statutes  supply  the  remedies 
not  existing  at  common  law,  and 
cover  the  case  where  the  cotenant 
receive  the  rent  as  bailiff,  and  that 
where  a  cotenant  out  of  possession 
is  entitled  to  rental  values,  and  con- 
template that  these  remedies  shall 
be  applied  to  such  cases  of  tenancy 
in  common."  In  Dorrance  v.  Ryon, 
35  Pa.  Super.  Ct.  180,  speaking  of 
the  Act  of  June  24,  1895,  P.  L.  287, 
the  court  says:  "The  ground  upon 
which  a  tenant  in  conunon  is  liable 
to  be  called  upon  by  his  cotenant  to 
account,  in  an  action  of  assumpsit, 
for  a  proportionate  share  of  the 
money  which  he  has  actually  re- 
ceived as  rent  from  a  stranger,  is 
entirely  different  from  that  which 
makes  him  liable  for  mere  use  and 
occupation.  The  Act  of  June  24, 
1895,  P.  L.  237,  gave  to  tenants  in 
common  who  have  been  out  of  pos- 
session a  right  to  recover  from  those 
who  have  been  in  exclusive  posses- 
sion their  proportionate  part  of  the 
rental  value  of  real  estate  held  in 
common.  Prior  to  this  statute  one 
tenant  in  common  could  not  main- 
tain either  trespass  for  mesne  prof- 
its, assumpsit,  or  account  rendered 
in  order  to  compel  a  cotenant  to  pay 
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for  mere  occupation  of  the  premises, 
without  showing  either  an  ouster  or 
an  express  promise  to  account  or  to 
pay  something.  But  prior  to  the 
Act  of  1895  a  tenant  in  common  was 
allowed  to  recover  in  assumpsit  his 
Rhare  of  the  profits  received  by  his 
cotenant  from  a  stranger."  See 
also  Wells  v.  Becker,  24  Pa.  Super. 
Ct.  174.  The  question  of  ouster  does 
not  arise  in  this  case.  Between  ten- 
ants in  common  ouster  must  be 
proved  by  decisive  acts  of  hostile 
character.  Solomon  v,  Rogers,  13 
Pa.  Super.  Ct.  70.  Denial  of  title  is 
not  of  itself  ouster.  Filbert  v.  Hoff , 
42  Pa.  97,  82  Am.  Dec.  493.  Ouster 
will  not  be  presumed  merely  be- 
cause cotenant  takes  the  rents  and 
profits.  Watson  v.  Gregg,  10  Watts, 
289,  36  Am.  Dec.  176.  It  follows 
from  these  decisions  that  the  de- 
fendant is  liable  to  the  plaintiff 
under  the  Statute  of  4  Anne  for  the 
rents  received  by  her  from  the 
Garren  and  Gies  properties,  but 
as  to  the  brewery  property  she 
is  liable  for  rental  value  under 
the  Act  of  1895.  In  the  first  case 
the  courts  regard  her  as  a  trustee 
for  her  cotenant  of  the  rents  collect- 
ed, and  hold  her  to  a  strict  account- 
ability. She  cannot  plead  the  Stat- 
ute of  Limitations,  and  is  liable  for 
interest  on  the  annual  rents.  In  re- 
gard to  the  l^rewery  property  the 
master  is  of  the  opinion  that  she 
can  be  compelled  to  account  for 
rental  value  for  a  period  of  six  years 
only, — ^that  is,  from  April  8, 1906, — 
the  action  of  ejectment  having  been 
begun  April  8,  1912.  In  regard  to 
the  Garren  and  Gies  properties  the 
case  of  McGowan  v.  Bailey,  179  Pa. 
470,  36  Atl.  1129,  is  directly  in 
point.  This  was  a  dower  case.  The 
owner  died  in  1863,  leaving  a  widow 
and  children.  No  dower  was  set 
out.  The  real  estate  ultimately 
passed  to  defendante  who,  in  1884, 
opened  a  coal  mine,  and  by  1893  had 
taken  out  most  of  the  cofd.  In  that 
year  the  widow  filed  a  bill  for  her 
one  third  of  the  value  of  the  coal 
with  interest,  as  a  tenant  in  com- 
mon. The  supreme  court,  in  allow- 
ing the  claim,  said :    "A  tenant  in 


V.  SEIP.  1675 

9S  JLtl.  273.) 

common  exercises  his  undoubted 
right  to  take  the  common  property, 
and  he  has  no  other  means  of  ob- 
teining  his  own  just  share  than  by 
taking  at  the  same  time  the  share  of 
his  companions."  Cotenant  "had  a 
right  to  mine  and  receive  the  money 
for  all  the  coal,  including  her  one 
third.  This  was,  therefore,  not  an 
act  hostile  to  or  in  denial  of  her 
right.  As  to  her  thirds  they  were 
merely  trustees  for  her,  and  long 
before  lapse  of  time  raised  a  pre- 
sumption of  payment  she  made  a 
legal  demand  for  an  accounting.  It 
has  been  held  over  and  over  again 
since  Dillebaugh's  Estate,  4  Watte, 
177,  that  the  'Statute  of  Limita- 
tions in  such  cases  is  out  of  the 
question.' "  The  court  also  decided 
that  she  was  entitled  to  interest  for 
the  whole  period  the  meantime  be- 
ing 1890,  three  years  before  the 
action  was  conunenced.  It  is  very 
plain  from  these  decisions  that  Mrs. 
Seip  has  received  these  rente  as 
trustee,  that  the  Stetute  of  Limita- 
tions cannot  be  pleaded,  and  there- 
fore she  must  account  for  them 
from  April  8,  1894,  with  interest. 
In  the  opinion  of  the  master  the 
right  to  recover  rental  for  the 
brewery  property  is  upon  a  differ- 
ent basis.  It  arises  under  the  Act 
of  1895,  giving  a  tenant  out  of  pos- 
session the  right  to  bring  suit. 
From  April  8,  1894,  to  June  24, 
1895,  Mrs.  Seip  was  rightfully  in 
possession  of  this  property,  and 
could  not  be  called  upon  to  pay  any- 
thing. But  from  June,  1895,  she 
became  answerable  to  her  cotenant 
for  the  rental  value.  •  The  plaintiff, 
by  her  guardian,  could  have  de- 
manded at  that  time  from  the 
defendant  a  fair  annual  rent,  and  in 
case  of  failure  to  agree  could  have 
begun  an  action  to  protect  her 
righte  and  recover  the  rent.  Noth- 
ing of  this  kind  was  done,  and  the 
matter  was  permitted  to  remain 
undetermined  and  uncontested  un- 
til after  the  Easton  Trust  Company 
retired  from  guardianship  in  1912, 
when,  on  April  8th  of  that  year, 
Fassitt,  the  then  guardian,  brought 
the    action    of    ejectment    above 
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mentioned.  The  question  now  to  be 
determined  is  whether  the  plaintiff 
shall  recover  the  rental  value  or 
mesne  profits  for  the  whole  period 
from  June  24, 1895,  or,  being  barred 
by  the  Statute  of  Limitations,  only 
from  a  time  six  years  prior  to  the 
ejectment  suit,  that  is,  from  April 
8, 1906.  The  Statute  of  Limitations 
of  March  27, 1713, 1  Smith's  Laws, 
76,  §  5,  expressly  exempts  infants 
from  its  operation,  and  if  no  guard- 
ian had  ever  been  appointed  for  this 
plaintiff,  it  is  not  at  all  likely  that 
this  question  would  have  been 
raised.  But  the  fact  that  there  has 
alwajns  been,  since  plaintiff's  right 
first  arose,  a  custodian  with  legal 
possession  of  her  estate,  and  author- 
ized and  empowered  to  protect  her 
rights,  entirely  changes  the  case.  Is 
a  guurdian  privileged  to  slumber 
upon  the  rights  of  his  ward,  while 
executors,  administrators,  and  trus- 
tees must  be  alert  to  prevent  the  bar 
of  the  statute,  even  though  the  bene- 
ficiaries of  the  estates  they  admin- 
ister m^  be  minors?  There  is 
every  reason  why  a  minor,  ignorant 
of  the  fact  that  he  is  the  owner  of 
property,  or  without  capacity  to 
take  care  of  it,  or  to  proceed  to  pro- 
tect his  title,  should  have  the  benefit 
of  the  exemption  of  this  act,  but 
there  is  none  whatever  when  his 
estate  is  in  the  custody  of  a  guard- 
ian. This  summary  of  the  author- 
ities is  found  in  25  Cyc.  1261 :  "In 
the  majority  of  jurisdictions,  where 
the  title  or  right  of  action  vests  in 
a  personal  representative,  guardian, 
or  trustee,  who  is  under  no  legal 
disability,  the  Statute  of  Limita- 
tions begins  to  run,  notwithstand- 
ing the  minority  of  the  beneficiary, 
and  where  the  former  is  barred  by 
the  statute^  the  latter  is  likewise 
barred."  In  Meeks  v.  Olpherts,  100 
U.  S.  564,  25  L.  ed.  785,  the  court 
says,  page  569:  "Whatever  doubt 
may  have  existed  at  one  time  on  tiie 
subject,  there  remains  none  at  the 
present  day,  that  whenever  Idie  right 
of  action  of  a  trustee  is  barred  by 
the  Statute  of  Limitations,  the  right 
of  the  cestui  que  trust  thus  repre- 
sented is  also  barred.    This  doctrine 


is  clearly  stated  in  Hill  on  Trustees, 
267,  403,  504,  and  the  authorities 
there  cited  fully  sustain  the  text, 
both  English  and  American."  Cit> 
ing  Smilie  v.  Biffle,  2  Pa.  St.  52;  44 
Am.  Dec.  156 ;  Couch  v.  Couch,  9  B. 
Mon.  160 ;  Rosson  v.  Anderson,  9  B. 
Mon.  423;  Damall  v.  Adams,  13  B. 
Mon.  273.  In  Smilie  v.  BifSe,  supra, 
the  court  held :  "The  rule  in  a  court 
of  equity  that  the  Statute  of  Limita- 
tions does  not  bar  a  trust  estate 
holds  only  as  between  the  cestui  que 
trust  and  trustee,  not  between  the 
cestui  que  trust  on  the  one  side  and 
a  stranger  on  the  other."  In  War- 
field  V.  Fox,  53  Pa.  382,  the  court 
says :  "If  it  is  a  matter  of  public 
interest  that  titles  to  land  should  be 
quieted,  it  can  be  no  hardship,  com- 
parable to  the  mischief  of  permit- 
ting judicial  decrees  to  be  indefinite- 
ly liable  to  attack,  or  trusts  un^ce- 
cuted,  and  not  in  writing,  to  be 
asserted,  that  minors,  femes  covert 
and  persons  non  compotes  mentis 
^ould  be  held  to  the  same  limits^ 
tions  as  those  applied  to  others. 
Ordinarily  they  have  guardians  and 
conamittees;  if  covert,  they  have 
husbands  who  may  maintain  their 
rights,  whose  interest  and  duty  it  is 
to  assert  them."  While  the  court  in 
this  last  case  were  construing  the 
Act  of  April  22,  1866,  P.  L.  532, 
they  recognize  the  general  principle 
that  where  an  estate  is  in  the  hands 
of  guardians  or  conunittees  this 
fact  differentiates  it  from  those  not 
so  protected. 

The  Statute  of  Limitations  may 
be  pleaded  to  all  mesne  profits  be- 
yond six  years.  Huston  v.  Wicker- 
sham,  2  Watts  &  S.  308.  It  should 
be  borne  in  mind  that  Mrs.  Seip  is 
not  a  bailiff  or  trustee  as  to  the 
brewery  property;  she  collected  no 
rents  to  hold  as  a  trust  fund.  She 
is  in  fact  the  "stranger"  whose 
rights  were  recognized  and  con- 
firmed in  Smilie  v.  Biffle,  snpra. 
The  authorities  above  cited  seem  to 
be  ample  to  sustain  the  conclusion 
that  she  is  entitled  to  the  benefit  of 
the  Statute  of  Limitations.  In  Sopp 
V.  Winpenny,  68  Pa.  78,  which  was 
an  action  of  trespass  for  mesne 


Digitized  by 


Google 


PASSITT 

(S4»  Pa.  Sit, 

profits  brouicht  ia  1866,  the  court 
permitted  a  recovery  from  the  time 
the  action  in  ejectment  was  be^un 
in  1865.  Following  this  precedent, 
the  action  in  ejectment  in  the  pres- 
ent case,  having  been  begun  April  8, 
1912,  fixes  the  date  from  which  to 
calctdate  the  rental  value  as  April 
8, 1906. 

It  is  conceded  that  defendant  is 
entitled  to  credit  for  all  proper 
items  of  taxes,  county,  city,  and 
school,  insurance,  and  repairs  paid 
by  her.  As  to  the  Gies  property 
the  items  were  readily  agreed  upon, 
as  they  appear  in  finding  No.  16. 

In  regard  to  the  Garren  property 
the  itMn  of  repairs  stated  as 
"Towards  improvements,  $500." 
The  facts  are,  briefly,  that  this  was 
a  contribution  of  125  barrels  of 
beer,  wortii  at  cost  $500,  which  Mrs. 
Seip  and  Edward  S.  Veile,  in  1892, 
while  l^ey  were  operating  the 
brewery,  agreed  to  furnish  to  Jacob 
W.  Garren,  who  had  just  leased  the 
property  for  a  term  of  years,  as 
their  contribution  towards  the  cost 
of  certain  altrarations  and  improve- 
ments to  l^e  property  which  Gar- 
ren had  undertaken  to  make.  Mrs. 
Seip  agreed  to  this  only  after 
Theresa  Veile,  the  life  tenant,  had 
promised  to  pay  the  $500,  cost  value 
of  &e  beer.  Edward  S.  Veile  died 
two  days  after  Garren  took  posses- 
sion in  1893,  and  Theresa  Veile  died 
the  following  year  without  having 
paid  for  the  beer  donated  to  Gairen. 
The  master  thinks  that  the  objec- 
tion is  well  taken,  as  this  is  clearly 
a  debt  of  Theresa  Veile  arid  should 
have  been  collected  from  her  estate. 
The  credits  allowed  for  repairs, 
taxes,  insurance,  and  water  tax  ap- 
pear in  finding  No.  18.  As  has  been 
found  above,  there  is  a  difference 
between  the  brewery  and  the  other 
two  properties  in  regard  to  rents. 
There  is  also  a  difference  in  the 
matter  of  liability  to  contribute 
towards  the  cost  of  maintenance, 
repairs,  and  taxes  by  the  tenant  out 
of  possesion.  It  would  be  mani> 
festly  most  inequitable  to  require 
such  tenant  to  contribute  anytiiing 
whatever  towards  these  items.    The 
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tenant  in  possession,  having  the 
sole  occupancy  without  rent,  using 
and  wearing  out  in  the  operation  of 
t^e  plant  the  fixtures  and  appli^ 
ances,  and  causing  the  rotting  away 
of  the  floors  and  other  portions  of 
the  buildings  liable  to  decay,  and 
generally  bringing  about  a  condi- 
tion of  disrepair  and  disintegration 
in  the  buildings  themselves,  is  cer- 
tainly not  in  position  to  ask  contri- 
butions  for  upkeep  from  a  cotenant 
who  is  getting  nothing  whatever 
out  of  the  property.  In  Crest  v. 
Jack,  3  Watts,  288, 27  Am.  Dec.  353, 
the  court  says :  "One  joint  tenant 
or  tenant  in  common  cannot  erect 
buildings  or  make  improvements  on 
the  common  property  without  the 
consent  of  the  rest."  They  also  say 
in  Beaty  v.  Bordwell,  91  Pa.  488 : 
"A  tenant  in  common  is  liable  to  his 
cotenant  for  repairs  that  are  abso- 
lutely necessary  to  houses  and  mills 
already  erected  and  in  being,  which 
fall  into  decay."  To  the  same  effect 
is  Dech's  Appeal,  57  Pa.  467.  From 
April  8,  1906,  to  October  9,  1909, 
the  statement  shows  expenditures 
for  repairs  totaling  $706.96,  of 
which  $58.48  were  paid  in  1906, 
$523.18  in  1907,  $98.07  in  1908,  and 
$44.03  in  1909.  A  further  analysis 
shows  these  payments  were  for 

Concreting  material  ....  $80.65 

Drains 51.76 

Roof 22.28 

Beimin  to  floors  and  al- 
terations    100.16 

Surveys 9.94 

f264,78 

Stable ., 1219.98 

Unplaced     (witness     no 
recollection)  222.26 

442.18 


f706.9d 


The  payment  of  over  $600  in  1907 
indicates  that  moretiian  "absolutely 
necessary"  repairs  were  made. 
Ebcpenditures  upon  the  "stable" 
have  already  been  passed  upon  as 
new  construction,  and  not  allow- 
able. The  items  of  which  the  wit- 
ness, Mr.  Cope,  had  no  recollection, 
amounting  to  $222.25,  mainly  for 
brick  and  iron,  were  not  sufiSciently 
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shown  to  have  been  used  in  abso- 
lutely necessary  repairs  on  the  es- 
tate brewery,  and  cannot  be 
allowed.  The  other  items,  amounting 
to  $264.78,  are  allowed,  as  they  seem 
to  be  for  necessary  repairs. 

It  appears  that  prior  to  April  8, 
1906,  Mrs.  Seip  had  expended  a  very 
large  amount  on  repairs  and  im- 
provements. The  amount,  as  ap- 
pears in  the  statement  presented, 
from  1896  to  April  8,  1906,  is  $4,- 
543.22.  The  original  brewhouse,  a 
one-story  brick  structure,  was  taken 
down  almost  to  the  foundation,  and 
rebuilt  as  a  two-story  structure 
with  addition  for  office.  A  new  one- 
story  building,  called  the  wash 
house,  26  feet  by  47  feet,  was  erected 
of  brick,  iron,  and  concrete,  with 
small  addition  known  as  pitch 
house.  New  floors  of  iron  beams, 
hollow  brick,  and  concrete  were  put 
into  the  ice  house,  and  generally 
this  same  material  was  used  in  mak- 
ing repairs  and  replacements  in  the 
most  substantial  manner  wherever 
needed.  An  entirely  new  stable  was 
built.  Repairs  and  improvements 
of  this  character  are  clearly  within 
the  inhibition  of  the  rule  in  Crest 
V.  Jack,  supra,  and  not  the  kind  per- 
mitted in  Beaty  v.  Bordwell,  supra. 
The  master  therefore  feels  tha^  in 
addition  to  the  reasons  given  above, 
the  rejection  of  the  credits  prior  to 
April  8,  1906,  is  warranted  by  the 
authorities,  and  further,  being  a 
counterclaim  against  the  rental 
value  covering  the  same  period 
which  the  master  has  previously 
found  to  be  barred  by  the  Statute 
of  Limitations,  it  must  also  be 
barred. 

In  arriving  at  the  rental  value 
of  the  brewery  property  the 
master  has  taken  into  consideration 
the  value  of  the  property  as  it  was 
in  1894,  its  capacity  at  that  time 
and  ihe  average  output,  together 
with  the  testimony  of  A.  H.  Kress, 
who  was  called  as  an  expert  wit- 
ness. He  is  a  builder  of  large 
experience  in  Reading,  Pennsyl- 
vania, who  had  also  been  in  the  dis- 
tilling, business  for  five  years,  had 
owned  and  operated  a  brewery  for 


three  years,  had  been  caBed  upon  as 
an  expert  to  appraise  three  other 
breweries,  one  of  them  at  North- 
ampton, this  county,  and  is  a  large 
owner  of  real  estate  in  and  near 
Reading.  He  was  able  and  clearly 
competent  to  estimate  the  value  and 
capacity  of  this  brewery,  and,  with 
information  as  to  its  average  out- 
put, give  such  an  opinion  as  to  the 
value  of  the  property  in  1894  and 
its  rental  value  as  is  of  material 
assistance  in  this  inquiry.  Xavier 
Veile  bought  the  half  interest  of  his 
partner,  Christian  Tacke,  in  this 
real  estate  in  1871  for  $10,000.  He 
subsequently,  in  1878,  built  the  ice 
house,  a  two-and-a-half-story  brick 
building,  at  a  cost  of  $13,000.  At 
the  time  of  his  death  the  brewery 
was  producing  more  than  2,800 
barrels  of  beer,  and  had  a  capacity 
of  more  than  4,000.  Cost  of  beer  in 
1894  was  about  $4  and  the  selling 
price  from  $5.60  to  $8.  The  cost 
has  increased  since  then,  but  there 
is  still  a  profit  if  sold  at  $5.50.  By 
1900  the  output  was  5,900  barrels. 
In  the  opinion  of  Mr.  Kress,  a 
brewery  of  the  capaci^  of  4,000 
barrels  was  worth  $30,000,  and  had 
a  rental  value  of  $3,000,  repairs  and 
taxes  to  be  paid  by  the  tenant.  His 
valuation  of  the  property  was  fully 
confirmed  by  the  defendant,  who,  a 
few  weeks  after  he. testified,  bought 
it  at  the  figure  named.  The  master 
is  of  the  opinion  that  the  finding  of 
a  rental  value  of  $3,000  per  annum 
is  fully  sustained  by  the  evidence. 

The  testimony  in  regard  to  the 
Garren  and  Gies  properties  shows 
that  Mrs.  Seip  received  from  each 
tenant  $600  per  year  in  cash;  that 
these  tenants  sold  Veile's  beer  exclu- 
sively, although  they  were  not  re- 
strained by  their  leases  from  hand- 
ling other  local  beer;  that  they  paid 
$7.20  per  barrel  up  to  1898,  and 
since  then  $7.70,  while  the  same 
beer  was  sold  to  other  saloon  keep- 
ers, a  block  or  two  further  upi  the 
street,  for  $6.50.  This  decrease  of 
price  was  solely  due  to  the  fact  of 
competition  with  other  breweries, 
of  which  competition  the  lessees  of 
the  Garren  and  Gies  properties  did 
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not  or  could  not  avail  themselves. 
The  master  is  satisfied  that  this  in- 
crease in  the  price  of  beer  to  her 
tenants  was  an  advantage  derived 
solely  from  the  fact  of  her  owner- 
ship of  the  properties,  that  it  was 
virtually  an  indirect  rental,  a  profit 
out  of  properties  of  which  she  was 
the  trustee  for  her  cotenant,  and 
that  die  should  account  for  it  as 
rent.  The  amount  of  this  indirect 
rent  as  found,  $300,  added  to  the 
$600  actual  cash  received,  is  $900. 
Compare  this  with  rents  paid  for 
saloon  properties  in  this  neighbor- 
hood. One  just  across  the  street 
from  the  Gies  property,  as  well  lo- 
cated, the  building  about  the  same 
size  and  as  well  suited  for  the  busi- 
ness, rents  for  $900,  and  the 
American  Hotel,  a  much  larger 
building  in  the  same  block,  rents  for 
$1,200. 

The  county,  city,  and  school  taxes 
on  the  brewery  are  assessed  upon  a 
valuation  of  the  whole  property 
comprised  in  the  Veile  brewery, 
consisting  of  that  portion  known  as 
the  Xavier  Veile  estate,  80  feet  by 
194 .  feet,  and  the  two  adjacent 
properties  on  the  north  and  south, 
with  their  improvements,  owned  by 
Mrs.  Seip.  As  Mrs.  Seip  is  entitled 
to  credit  for  taxes  paid  on  the 
Xavier  Veile  estate  portion  of  the 
property  from  April  8,  1906,  some 
apportionment  must  be  made.  A 
method  can  be  devised  from  the  city 
assessments.  Prior  to  1905  the  as- 
sessment was  $20,000.  From  that 
date,  about  the  time  the  improve- 
ments on  Mrs.  Seip's  individual 
property  were  added  to  the  plant, 
the  assessment  was  raised  $15,000, 
representing  these  improvements. 
This  gives  a  proportion  of  four 
sevenths  as  the  estate's  share,  and 
three  for  Mrs.  Seip.  The  calcula- 
tions will  be  made  on  this  basis. 

In  regard  to  defendant's  seventh 
request,  the  master  cannot  find  that 
the  defendant,  relying  upon  the 
agreement  with  the  mother  of 
plaintiff,  expended  large  sums  of 
money  on  the  brewery  and  Garren 
properties  and  in  buying  land  ad- 


V.  SEIP.  1679 

tS  A.tl.  *73.) 

joining  the  brewery  and  improving 
it,  and  cannot  equitably  be  placed- in 
the  same  position  as  she  occupied 
before  the  agreement  of  May  7, 
1894.  Was  she  not  relying  upon  the 
will  of  Xavier  Veile  under  which 
Theresa  Veile  had  the  right  to  sell 
all  the  real  estate  if  needed  for  her 
maintenance  and  support;  upon  the 
decision  of  the  court  of  common 
pleas  that  this  gave  her  an  estate  in 
fee  simple ;  upon  the  conveyance  by 
Theresa  Veile  of  all  this  real  estate 
to  third  parties  and  its  reconvey- 
ance to  her  by  her  grantees;  upon 
the  will  of  Theresa  Veile,  giving  the 
defendant  a  life  estate;  upon  the 
lease  of  the  brewery  executed  by 
Theresa  Veile  to  the  defendant  in 
1894,  for  a  period  of  thirty-five 
years,  at  a  rental  of  $260  per  year? 
There  was  also  the  will  of  Xavier 
Veile  which  gave  defendant  a  life 
estate  in  half  of  this  property.  It 
must  be  that  all  these  contributed  to 
the  result.  Besides  the  defendant 
gets  the  property  at  its  value  in 
1894,  and  the  fact  that  she  gets  It 
saves  her  from  any  loss  by  reason 
of  her  expenditures  on  the  adjoin- 
ing property.  Such  improvements 
as  she  made  were  essentitd  to  a 
modem  brewery,  and  are  just  as 
valuable  to  the  plant  as  when  they 
were  first  put  in.  She  g<^  posses- 
sion of  this  brewery  fully  equipped 
to  produce  beer.  It  was  certainly 
incumbent  upon  her  to  maintain  it. 
The  renewals  and  replacements  she 
made,  the  new  equipment  and  en- 
larged facilities  she  provided,  are 
all  there,  belong  to  her,  and  she  has 
suffered  no  loss  by  reason  of  them. 
So  far  as  these  expenditures  are 
concerned  she  is  in  as  good  a  posi- 
tion as  she  was  before  the  agree- 
ment of  May  7,  1894.  But  aside 
from  these  considerations,  how  can 
an  agreement  concerning  the  estate 
of  a  minor,  made  without  the  sanc- 
tion of  the  court,  by  a  person  with- 
out any  authority  to  act,  whose 
action  has  been  repudiated  by  the 
minor  upon  attaining  her  naajority. 
be  of  any  avail  to  this  defendant? 
She  herself  brought  about  this  situ- 
ation by  making  the  agreement  with 
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the  mother  instead  of  with  the 
^ardian.  Certainly  the  plaintiff 
'  should  not  suffer  because  of  a  condi- 
tion of  affairs  to  which  she  in  no 
wise  contributed. 

Messrs.  James  J.  Cope,  E.  J.  Fox  and 
J.  W.  Fox,  for  defendant: 

A  family  compromise  of  a  dispute  or 
a  family  settlement  is  one  that  is  ap- 
proved and  recognized  by  courts,  both 
at  law  and  in  equity. 

Hnme  v.  Hume,  3  Pa.  St.  144;  Bisp- 
ham,  Eq.  p.  288,  §  189;  Bierer's  Ap- 
peal, 92  Pa.  266;  Barton  v.  Wells,  6 
Whart.  225;  Wistar's  Appeal,  80  Pa. 
484;  Shartel's  Appeal,  64  Pa.  25;  Lan- 
caster V.  Flowers,  208  Pa.  199,  57  Atl. 
526;  Follmer's  Appeal,  37  Pa.  121; 
Drake  v.  Lacoe,  157  Pa.  17,  27  Atl. 
588;  Norris  v.  Crowe,  206  Pa.  438.  98 
Am.  St  Rep.  783,  55  Atl.  1125;  Cow- 
an's Appeal,  74  Pa.  829;  Walworth  v. 
Abel,  52  Pa.  370. 

The  question  of  the  liability  of  the 
defendant  for  rentals  of  the  two  prop- 
erties known  as  the  Gies  and  Garren 
properties  depends  wholly  upon  the 
determination  of  the  question  as  to 
whether  Mrs.  Seip  was  in  possession 
as  a  trustee  under  her  mother's  will, 
or  whether  she  was  In  possession  as  a 
cotenant  under  her  father's  will. 

Enterprise  Oil  &  Gas  Co.  v.  Nation- 
al Transit  Co.  172  Pa,  421,  51  Am.  St. 
Rep.  746,  38  Atl.  687,  18  Mor.  Min.  Rep. 
812:  Norris  v.  Gould,  15  W.  N,  C.  187. 

The  question  of  ouster  does  arise 
and  is  important,  and  is  one  of  the 
tests  which  must  be  applied  in  order 
to  properly  detennine  whethev  or  not 
the  rentals  must  be  accounted  for  by 
the  defendant. 

38  Cyc.  27;  Phillips  v.  Gregg,  10 
Watts,  158,  36  Am.  Dec.  158 ;  Tanney  v. 
Tanney,  159  Pa.  277,  39  Am.  St.  Ren. 
678,  28  Atl.  287;  Lewitzky  v.  Sotoloff, 
224  Pa.  610,  73  Atl.  936;  Zeller  v.  Eck- 
ert,  4  How.  289,  11  L.  ed,  979;  Lodge 
V.  Patterson,  8  Watts,  74,  27  Am.  Dec. 
S85:  Clayton  v.  McCay,  143  Pa.  226, 
22  Atl.  754;  Norris  v.  Gould,  supra. 

If  there  is  a  right  on  the  part  of 
the  guardian  to  maintain  an  action  for 
rents,  it  is  the  universal  rule  that  the 
bar  of  the  Statute  of  Limitations  will 
obtain. 

Cole  V.  Jerman,  77  Conn.  874,  59 
Atl.  425;  Palmer  v.  Chpseboro.  55 
Conn.  114,  10  Atl.  608;  Huff  v.  Walker, 
1  Ind.  193;  Zirkle  v.  McHue,  26  Gratt 
517. 

Mr.  Robert  A.  Stotz  for  plaintiff. 


Mestrezat,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  filed  May  1, 
1918,  by  the  plaintiff's  goardian 
for  the  partition  of  three  pieces  of 
real  estate  held  by  the  plaintiff  and 
the  defendant  as  teaants  in  com- 
mon, and  for  an  accounting  of  the 
rents  and  profits  of  the  pr(^)erty 
while  in  the  occupancy  of  the  de- 
fendant. The  plaintiff  became  of 
age  on  June  12, 1918.  A  decree  was 
entered  in  favor  of  the  plaintiff 
January  26, 1915,  from  which  both 
parties  have  taken  an  appeal.  The 
appeals  will  be  disposed  of  in  one 
opinion.  The  learned  master  made 
an  exhaustive  report  in  which  he 
found  the  facts  and  stated  his  con- 
clusions of  law.  His  findings  and 
r^wrt  were  confirmed  by  the  court 
bdow.  It  would  serve  no  good  pur- 
pose to  review  at  length  either  his 
findings  of  fact  or  his  conclusions 
of  law,  so  far  as  they  relate  to  the 
defendant's  appeal,  as  we  are  all 
satisfied  that  it  is  without  merit, 
save  in  the  minor  details  hereinafter 
noticed. 

The  principal  question  in  the  de- 
fendant's appeal  is  as  to  the  validity 
of  an  alleged  compromise  or  famij^ 
settlement  made  by  representatives 
of  the  plaintiff  and  the  defendant, 
by  which  they  agreed  to  accept  the 
provisions  of  l^e  will  and  codicil  of 
Mrs.  Theresa  Veile,  and  that  the  in- 
come given  to  the  child  by  the  codi- 
cil to  the  will  of  Theresa  Veile 
should  be  paid  to  her  by  the  defend- 
ant. It  is  claimed  on  the  part  of  the 
defendant  that  this  was  a  family 
agreement  which  was  intended  to 
protect  the  defendant  and  also  the 
interests  of  Clarissa  M.  Veile,  the 
plaintiff,  by  giving  her  the  income 
provided  in  tibe  will  of  her  grand- 
mother. It  is  contended  that  the 
agreement  was  a  compromise  of 
possible  litigation,  and  accepted  by 
all  the  parties  in  interest,  and  that 
it  bars  the  plaintiff  from  recovering 
from  the  defendant  her  share  of  the 
rental  value  of  the  property  which 
was  in  the  defendant's  occupancy 
from  1894  until  1918,  when  it  was 
determined  by  this  oourt  that  the 
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title  to  &•  premises  ms  in  the 
plaintiff  and  defendant  as  tenants 
in  common.  The  agreement  in 
question  is  a  writing  signed  by  Flor- 
ence R.  Veile  for  her  daughter, 
Clarissa  M.  Veile,  in  which  is  recit- 
ed a  codicil  to  the  will  of  Theresa 
Veile,  the  grandmother  of  the  plain- 
tiff and  the  mother  of  defendant, 
who  claimed  the  property,  by  which 
the  defendant  was  required  to 
pay  the  plaintiff  $40  per  month,  dur- 
ing the  defendant's  lifetime,  and 
which  writing  acknowledged  the  re- 
ceipt of  $40,  being  the  first  monthly 
pasonent  under  the  codicil,  and 
declared  "that  I  accept  all  the  pro- 
visions contained  and  set  forth  in 
said  last  will  and  testament  and  codi- 
cil thereto."  This  paper  is  dated  May 
7, 1894.  At  this  time  Clarissa  Veile 
was  not  quite  two  years  of  age,  and 
the  Easton  Trust  Company  was  her^ 
guardian.  It  is  strenuously  con-* 
tended  by  the  defendant,  in  an 
elaborate  argument  dealing  with 
the  testimony  and  the  law,  that  this 
was  a  family  settlement,  or  compro- 
mise, which  is  binding  on  the  plain- 
tiff, and  deprives  her  of  the  rifi^t  to 
recover  Jasr  share  of  the  rental 
value  and  income  of  the  property 
from  the  date  of  the  death  of  the 
life  tenant,  Mrs.  Tlnovsa  Veile, 
until  it  was  determined  in  1913  by 
the  decision  of  this  court  tiiat  the 
plaintiflF  was  the  owner  of  the  un- 
divided one-half  interest  in  the 
proporty.  We,  however,  entirely 
agree  with  the  court  below  and  the 
learned  master,  who 

iSTft^ZilSfJU   fo^d  that  "the  ac- 
-.•Sect  of  ceptance    by  plam- 

;ri?«rtii«.  tiff's  mother  during 
plaintifTs  minorify 
of  certain  pi^rments  made  to  her  by 
defendant,  pursuant  to  the  terms  of 
the  will  of  Theresa  Veile,  and  the 
acceptance  by  her  (the  mother)  of 
the  provisions  contained  in  said 
will,  T^ich  acceptance  was  ratified 
neither  by  the  guardian  nor  by  her- 
self when  she  became  of  age,  cannot 
be  set  up  by  defendant  as  a  bar  or 
defense  to  plaintiff's  daim  in  this ' 
proceeding." 
The  facts  are  found  and  clearly 
6  A.L.R.— 106. 
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stated  by  the  learned  master,  and  it 
does  not  appear  that  there  were  any 
other  writings  bearing  on  the  ques- 
tion, of  the  alleged  settlement,  or 
that  the  guardian  of  the  plaintiff 
signed,  ratified,  or  approved  it.  The 
guardian  was  not  present  when  the 
paper  was  executed  by  the  mother 
of  the  child,  was  not  consulted  be- 
forehand about  it,  and  had  no 
knowledge  of  it  until  the  mother  had 
signed  it.  It  is  unnecessary  to  dis- 
cuss what  took  place  between  Mr. 
Scott  and  Mr.  Cope,  the  attorneys 
alleged  to  have  represented  the  in- 
terests of  Mrs.  Seip  and  the  minor 
child  and  her  mother,  or  the  tele- 
phonic communication  with  Mr. 
James,  the  president  of  the  Easton 
Trust  Company,  as  the  writing  exe- 
cuted by  the  mother  of  the  minor 
must  be  rdied  on  to  establish  the 
family  agreemoit.  It  is  clear  that 
she  had  no  authority  to  bind  her 
minor  child,  or  to 
make    any    agree-  ^^^/iiciVnir 

ment    which    would    »«ee  of  beneatt 

affect  the  latter's  ;;»Slii»it 
rights  in  the  real 
estate  in  question  or  the  income  or 
profits  arising  therefrtNU.  Senser 
V.  Bower,  1  Penr.  &  W.  450 ;  Heft  v. 
McGill,  3  Pa.  St  266,  268;  Groome 
V.  Belt,  171  Pa.  74,  32  Atl.  1132.  It 
must  be  assumed  that  the  oninent 
counsel  acting  for  the  parties  in 
the  transaction  were  fully  aware, 
not  only  of  the  interest  of  the  minor 
in  the  property,  but  also  of  the  only 
legal  way  in  which  it  could  be  af- 
fected or  devested.  The  president 
of  the  Easton  Trust  Company,  the 
guardian,  was  also  a  lawyer  of  high 
professional  standing,  and  there- 
fore manifestly  knew  that  the  moth- 
er's signature  to  the  paper  in  ques- 
tion could  not  bind  her  infant 
diild.  The  guardian  did  not  sign 
the  paper  and  thereby  become  a 
party  to  the  alleged  family  settle- 
ment. It  received  none  of  the  an- 
nual payments  directed  to  be  made 
by  the  will  of  Theresa  Veile.  The  an- 
nual instalments  were  all  paid  to  the 
mother,  and  receipted  for  by  her. 
In  fact,  Mrs.  Seip  and  her  counsel 
dealt  entirely  with  the  mother,  to 
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the  exclusion  of  the  guardian.  Why 
the  STuardian  did  not  act  for  its 
ward  and  execute  the  paper  in  ques- 
tion does  not  appear,  but  may  be 
inferred  from  the  fact  that  the  al- 
leged compromise  was  manifestly 
against  the  interests  of  its  ward. 
The  guardian  repudiated  the  al- 
leged settlement  by  bringing  the  ac- 
tion of  ejectment  in  1912,  and  sub- 
sequently filing  this  bill  for  an  ac- 
counting of  the  rents,  income,  and 
profits  of  the  property  while  it  was 
in  the  possession  and  occupancy  of 
the  defendant.  The  learned  counsel 
who  acted  for  Mrs.  Seip  and  for  the 
child's  mother,  respectively,  and  the 
president  of  the  trust  company, 
knew  that  the  guardian  was  the 
only  party  who  could  legally  repre- 
sent the  child  in  effecting  a  settle- 
ment. There  could  be,  therefore,  no 
reasonable  ground  for  the  defend- 
ant's belief  that  the  paper  in 
question  was  a  valid  legal  family 
settlement  which  bound  Clarissa 
Veile,  the  two-year-old  child.  Mrs. 
Seip  could  not  have  been  misled  as 
to  the  effect  of  the  paper,  in  view 
of  the  fact  that  she  was  represented 
by  such  eminent  counsel.  In  fact, 
the  paper  signed  by  the  mother  was 
not  a  release  to  Mrs.  Seip,  or  any- 
thing but  a  receipt  and  a  declara- 
tion that  the  mother,  on  behalf  of 
her  daughter,  accepted  all  the  pro- 
visions of  Theresa  Voile's  will  and 
codicil.  The  only  inference  that 
can  be  drawn  from  the  whole  tran- 
saction is  that  Mrs.  Seip  was  will- 
ing to  deal  with  the  mother  of  the 
child  instead  of  the  guardian,  and 
that  the  latter  did  not  intend  to 
bind  itself  or  its  ward  by  the  paper 
executed  by  the  mother.  A  chan- 
cellor cannot  make  an  agreement 
for  parties,  nor  enforce  an  agree- 
ment against  one  who  is  not  a  party 
to  it.  We  think  the  learned  master 
and  the  court  below  were  clearly 
right  in  their  conclusion  as  to  the 
purpose  and  validity  of  the  alleged 
agreement. 

The  rental  value  of  the  property 
during  the  defendant's  occupancy 
and  the  application  of  the  Statute 
of  Limitations,  raised  on  the  defend- 


ant's appeal,  are  fully  discussed  by 
the  learned  master,  and  require  no 
further  consideration  here.  An  ex- 
amination of  the  evidence  does  not 
convince  us  that  the  master  erred 
as  to  the  rental  value  for  which  the 
defendant  should  account.  As  said 
by  the  learned  court  below,  the  mas- 
ter fixed  the  rental 
value  of  these  prop-  UalWS^oritr 

erties      upon      testl-    «t  vareat  «o 
■m^^-^-,       *V,^*-        _Aw.      contract   far 

mony     tnat     com-  chiu. 
mended     itself     to 
him,  and  his  findings  have  the  ef- 
fect of  a  verdict  of  a  jury,  unless 
clearly  erroneous. 

We    think,    however,    that    the 
learned  master  and  the  court  bdow 
should  have  allowed  credits  for  one 
half  of  such  taxes,  water  rents,  in- 
surance, and  repairs  on  the  brewery 
property  as  are  shown  by  the  evi- 
dence to  have  been  ^,^.,_^„^ 
paid  by  the  defend-  of  mMtox- 
ant,    and    for    the  *"***• 
monthly  payments  made  by  the  de- 
fendant to  the  mother  of  l^e  plain- 
tiff during  the  whole  period  of  the 
defendant's  occupancy,  to  wit,  since 
April  7,  1894,  in  view  of  the  fact 
that  we  hold,  as  hereinafter  stated, 
that  the  Statute  of  Limifktions  is 
not  a  bar  to  an  accounting  for  the 
rental  value  of  that  property  since 
that  date.    With  the  exception  of 
these  credits,  the  defendant's  appeal 
must  be  dismissed.  The  master  was 
right  in  holding  that  the  defendant 
is  not  entitled  to  credit  for  expendi- 
tures for  new  build- 
ings erected  on  the  ^M-Jii* 
property,  or  for  en-  ««-conii«iiK  for 
largements,    recon-  JS?5h."*""~ 
struction,     or     im- 
provements     on       the      common 
property.    Gregg   v.    Patterson,   9 
Watts  &  S.  197;  Crest  v.  Jack,  3 
Watts,  288, 27  Am.  Dec.  353 ;  Dech's 
Appeal,  67  Pa.  467;  Kelaey's  Ap- 
peal, 113  Pa.  119,  57  Am.  Bep.  444, 
5  Atl.  447.    We  think  tiiere  was  no 
error    in    allowing 
interest      on      tihe  nS5?S?e»«t 
rentals  of  the  sev- 
'eral  properties  as  computed  by  the 
learned  master. 

The    assignments    filed    by    the 
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plaintiff  in  her  appeal  raise  but  a 
single  question,  namely,  whether,  as 
Uie  master  and  court  below  held, 
the  Statute  of  Limitations  is  a  bar 
to  the  plaintiff's  right  to  an  account- 
ing for  the  rental  value  or  mesne 
profits  of  the  brewery  property,  be- 
yond six  years  prior  to  the  bringing 
of  the  ejectment  suit.  The  master 
made  a  distinction  between  the 
status  of  the  brewery  property  and 
the  other  two  parcels  of  property 
iccluded  in  the  partition  proceed- 
ings, on  the  ground  that  the  defend- 
ant occupied  and  used  the  brewery 
properly  in  person,  and  therefore 
received  no  rental  income  as  such 
therefrom,  while  the  other,  two 
parcels  were  occupied  by  tenants 
from  whom  the  defendant  received 
rent.  As  to  the  other  two  parcels 
he  held  that  the  Statute  of  Limita- 
tions could  not  be  invoked  to  pre- 
vent an  accounting  for  the  whole 
period  of  the  defendant's  occupancy 
of  the  property,  and  required  her  to 
account  from  the  death  of  the  life 
tenant  in  1894.  The  plaintiff  con- 
tends that  the  defendant  cannot  set 
up  the  statute  to  defeat  an  account- 
ing for  the  whole  period,  because 
(1)  she  was  under  legal  disability, 
being  a  minor ;  and  (2)  because  de- 
fendant both  expressly  and  im- 
pliedly acknowledged  liability  to  ac- 
count, promised  to  pay  the  amount 
found  due,  and  waived  the  statute. 
The  titie  to  the  property  was  in 
Xavier  Veile,  who  devised  it  to  his 
widow,  and  after  her  death  to  his 
two  children  for  life,  and  then  to  his 
grandchildren.  His  widow,  Theresa 
veile,  took  possession  of  the  prop- 
erty, claiming  that  under  her  hus- 
band's will  she  was  entitled  to  the 
fee.  She  devised  the  property  to 
her  daughter,  the  defendant,  with 
tlie  provision  that  the  devisee  should 
pay  Clarissa  Veile,  the  plaintiff,  $40 
per  month  during  the  defendant's 
lifetime.  At  the  death  of  her 
mother  in  1894,  the  defendant  took 
possession  of  the  property,  claim- 
ing to  own  it  in  fee  simple,  and  re- 
tained possession  until  it  was  decid- 
ed by  wis  court  in  Fassitt  v.  Seip, 
240    Pa.    406,   87   Atl.    957,  that 
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Theresa  Veile  had  only  a  life  es- 
tate, with  power  of  consumption,  and 
could  not  by  will  dispose  of  any 
estate  derived  under  her  husband's 
will  remaining  at  her  death.  The 
title  to  the  property  was,  therefore, 
in  the  plaintiff  and  defendant  as 
tenants  in  common,  the  defendant 
having  purchased  the  interests  of 
her  children  in  1902.  The  adverse 
holding  by  the  defendant  was  from 
the  death  of  the  life  tenant  in  1894 
until  the  rights  of  the  parties  were 
determined  by  the  ejectment  in 
1918. 

We  think  the  learned  court  was  in 
error  in  applying  the  statute  dur- 
ing the  period  of  the  minority  of  the 
plaintiff,  who  was  about  two  years 
of  age  in  1894,  when  defendant 
went  into  possession  of  the  prem- 
ises, and  had  not  attained  her  ma- 
jority when  this  proceeding  was 
commenced  in  the  court  below. 

Section  5  of  the  Act  of  March  27, 
1713, 1  Smith's  Laws,  76, 2  Purdon's 
Dig.  2293,  provides,  inter  alia,  as 
follows:  "If  any  person  or  per- 
sons who  is  or  shall  be  entitled  to 
any  such  action  of  trespass,  detinue, 
trover,  replevin,  actions  of  account, 
debt,  ...  be,  or  at  the  time  of 
any  cause  of  such  action  given  or 
accrued,  fallen  or  come,  shall  be 
within  the  age  of  twenty-one  years, 
.  .  .  that  then  such  person  or 
persons  shall  be  at  liberty  to  bring 
the  same  actions,  so  as  they  take  the 
same  within  such  times  as  are  here- 
by before  limited,  after  their  com- 
ing to  or  being  of  full  age."  The 
learned  court  below  held  that  this 
section  of  the  act,  in  favor  of  the 
minor,  did  not  apply  in  the  present 
case  because  she  had  a  guardian 
who  was  appointed  shortly  after  the 
defendant  took  possession  of  the 
premises,  and  who  could  have  pro- 
tected her  interests  by  an  appropri- 
ate action  at  law  or  in  equity.  The 
master  found  that  the  rental  value 
of  the  brewery  property  was  $3,000 
per  annum  during  the  whole  time  of 
its  occupancy  by  the  defendant. 
The  latter  is  compelled  by  the  court 
below,  under  its  ruling,  to  account 
for  the  rentals  for  only  six  years 
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ACconnttnsT  ^T 
cotenant. 


prior  to  tiie  institution  of  the  action 
of  ejectment,  or  from  the  year  1906, 
and  not  from  the  year  1894  when 
the  defendant  went  into  possession 
of  the  premises. 
The  section  of  the  act  just  quoted 
makes  no  distinc- 
"  *'*"•!•-  tion  between  an  in- 
fant with  a  guard- 
ian and  without  a 
guardian.  It  prevents  the  running 
of  the  statute  in  all  cases  where  the 
person  entitled  to  sue  is  within  the 
age  of  twenty-one  years,  and  per- 
mits such  person  to  bring  the  action 
after  he  arrives  at  full  age.  The 
legal  title  to  the  property  was  in  the 
infant,  and  not  in  her  guardian, 
and  therefore  the  right  of  addon 
was  in  the  infant,  and  not  in  the 
guardian.  We  can  see  no  reason 
for  the  distinction  nuule  by  the 
learned  master  and  the  court  below 
between  an  infant  without  a  guard- 
ian and  one  having  a  guardian.  It 
is  true  that  a  guardian  may  bring 
an  action  to  protect  his  ward's  in- 
terest, but  if  he  fail  to  do  so  tihe 
infant  may  institute  an  appropriate 
action  for  enforcing  his  rights  after 
he  becomes  of  age.  If  the  legal 
title  was  in  a  trustee  or  in  a 
guardian  it  would  be  diiferoit,  and 
in  such  case,  if  the  action  was  not 
brought  within  the  statutory  period, 
it  would  be  barred  as  to  the  person 
under  disability  during  the  period  of 
limitation.  Here,  however,  the  legal 
title  was  in  the  infant,  and  not  in 
the  guardian  or  in  a  trustee,  and 
hence  that  rule  cannot  be  invoked 
to  deprive  the  beneficiary  of  her 
right  of  action  after  she  has  at- 
tained her  majority. 

In  Wood  on  Limitations  of  Ac- 
tions, 3d  ed.  §  238,  the  rule  is  an- 
nounced as  follows :  "Persons  who 
have  not  attained  the  age  of  major- 
ity are  infants,  and  in  those  states 
where  infancy  is  within  the  saving 
clause  of  the  statute,  the  statute 
does  not  begin  to  run  against  him 
or  her,  even  though  he  or  she  has  a 
guardian  who  might  sue  the  claim 
in  question ;  nor  even  though  other 
persons  are  jointly  interested  in  the 
claim,  who  are  of  full  age,  until  he 


or  she  attains  th«.age  of  majority. 
The  fact  that  a  guardian  or  the  in- 
fant himself  brings  a  suit  before  the 
disability  is  removed  does  not  oper- 
ate as  a  waiver  of  the  saving  clause 
in  favor  of  the  dlsabilily."  Jn  25 
Cyc.  1260, 1261,  citing  many  author- 
ities to  sustain  the  text,  it  is  said: 
"In  many  jurisdictions,  by  express 
statutory  enactment,  or  by  judicial 
construction,  where  the  statute  ex- 
cepts persons  laboring  under  dis- 
abilities from  its  operation,-  without 
mentioning  infants  specifically,  in- 
fants are  within  the  saving  clause 
of  the  statute,  and  the  statute  does 
not  run  against  them  during  such 
disability,  even  where  such  infant 
has  a  guardian  who  might  main- 
tain the  action  in  his  or  her  name, 
provided  the  title  or  right  of  action 
is  in  the  infant."  The  rule  an- 
nounced in  the  textbooks  is  support- 
ed by  numerous  decisions :  Fink  v. 
CampbeU,  17  C.  C.  A.  325,  87  U.  S. 
App.  462,  70  Fed.  664;  Snare  &  T. 
Co.  V.  Friedman,  40  L.R.A.(N.S.) 
367,  94  C.  C.  A.  369,  169  Fed.  1,  21 
Am.  Neg.  Rep.  311 ;  Henley  v.  Robb, 
86  Tenn.  474,  7  S.  W.  190 ;  Frost  v. 
Eastern  R.  CkK  64  N.  H.  220,  10 
Am.  St.  Rep.  396,  9  Atl.  790;  Keat- 
ing V.  Michigan  C.  R.  Co.  94  Mich. 
219,  53  N.  W.  1053;  Monroe  v.  Sim- 
mons, 86  Ga.  344,  346, 12  S.  E.  643 ; 
North  V.  Jamfi»,  61  Miss.  761.  The 
distinction  suggested  above  that  the 
rule  does  not  apply  when  the  right 
of  action  is  in  a  trustee  who  is  vest- 
ed with  the  legal  estate,  and  is  com- 
petent to  sue,  is  adverted  to  and  the 
cases  sustaining  it  are  cited  in  these 
authorities. 

If,  as  suggested  above,  the  legal 
title  is  in  a  guardian  or  trustee  for 
a  minor  or  other  person  under  dis- 
ability, the  statute  will  run,  and  the 
action  must  be  brous^t  within  the 
statutory  period  or  it  will  be  9  bar 
both  as  to  the  trustee  and  the  bene- 
ficiary. This  is  the  docbine  of  the 
authorities  cited  and  relied  on  by 
the  learned  master.  In  such  cases 
the  party  entitled  to  sue  has  the 
legal  title,  and  labors  ander  no  dis- 
ability, and  hence  the  action  must 
be   brought  within   fhe   statutory 


Digitized  by 


Google 


'vraJver  of 
•zeeptloB. 


FASSITT 

(14*  P*.  S7<, 

period.  The  distinction  between 
such  cases  and  those  where  the  legal 
title  is  in  an  infant  or  other  person 
within  the  saving  clause  of  the 
statute  is  pointed  out  in  the  text- 
hooks  referred  to  above  and  the 
numerous  dedsions  on  the  subject. 
In  the  case  in  hand,  the  title  to 
the  undivided  one  half  of  the  real 
estate  was  in  the  plaintiff  from  the 
date  of  her  father's  death,  subject 
only  to  the  life  estate  of  her  grand- 
mother. The  rentals  claimed  were 
due  on  this  real  estate,  and  hence 
the  right  of  action  was  in  i^e  plain- 
tiff. The  saving  clause  of  the  stat- 
ute, therefore,  protected  her  against 
the  running  of  the  statute  until  she 
became  of  age.  It  is  true  that  this 
suit  was  brought  by  her  guardian, 
boty  as  will  be  observed  under 
the  authorities  cited 
iSii-ilili'Stton     above,  the  bringing 

by  Kaardlaa—         of     SUCh     SUlt     dOCS 

not  waive  the  ex- 
ception to  the  Stat- 
ute of  Limitations.  The  statute 
was,  therefore,  not  a  bar  to  the 
plaintiff's  right  to  recover  her 
share  of  the  rentals  of  the  brewery 
property  from  the  date  of  the  death 
of  the  life  tenant  in  April,  1894. 
There  is  notiiing  in  the  Act  of  June 
24,  1895,  P.  L.  237,  which  prevents 
a  recovery  thereunder  of  the  rental 
value  for  the  occupation  of  property 
held  in  common  before  the  passage 
of  the  act. 

We  are  also  of  the  opinion  that 
the  defendant  waived  the  benefit  of 
the  statute  by  the 
agreement  of  Janu- 
ary 9,  1914.  This 
agreement  refers  to  the  brewery 
property,  and  the  fourth  paragraph 
provides,  inter  alia,  that  the  master 
shall  proceed  to  determine  "the 
total  amount  of  the  net  rental  value 
of  the  premises  for  the  period  dur- 
ing which  they  have  been  in  the  use 
and  occupancy  of  the  defendant,  to 
wit;  from  April  7,  1894,  to  the  date 
hereof,  in  the  same  manner  and  to 
Uie  same  extent  as  if  this  agree- 
ment had  not  been  made;  and  the 
plaintiff's  share  of  such  rental 
value,   as  thus   found   and   deter- 
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mined,  shall  be  added  to  her  other 
interest  in  said  premises  as  deter- 
mined by  the  valuation  herein 
agreed  upon,  to  wit,  one  half  of  $80,- 
000,  and  deducted  from  the  defend- 
ant's riiare  or  interest  therein ;  the 
whole  amount,  to  wit,  the  sum  of 
$16,000  and  the  sum  of  one  half  the 
net  rental  value  of  said  premises,  as 
thus  fbund  and  determined,  to  be 
paid  in  cash  by  the  defendant  to  the 
plaintiff."  In  paragraph  9  of  the 
agreement  reference  is  made  to 
"the  plaintiff's  share  of  the  net 
rental  value,  whatever  the  amount 
thereof  may  be."  The  only  pur- 
pose and  effect  of  the  tenth  para- 
graph, as  disclosed  by  its  langruage, 
was  to  preserve  the  right  to  claim 
credits  for  improvements,  etc.,  made 
for  the  benefit  of  the  property.  If 
this  right  was  reserved,  why  was 
not  the  right  to  plead  the  Statute  of 
Limitations  also  reserved,  if  it  was 
so  intended?  This  action  was 
brought  prior  to  the  date  of  the 
agreement,  and  the  Statute  of  Limi- 
tations had  not  then  been  pleaded. 
We  think  the  defendant  by  this 
agreement  waived  the  benefit  of  the 
statute  and  agreed  to  pay  the  plain- 
tiff one  half  of  the  net  rental  value 
of  the  brewery  property  from  April 
7, 1894,  tile  date  of  the  death  of  the 
life  tenant. 

The  agreement  of  1914  provides 
that  there  shall  be  deducted  from 
the  plaintiff's  share  of  the  net  rental 
value  of  the  brewery  property  the 
amounts  of  cash  paid  from  time  to 
time  by  the  defendant  to  the  plain- 
tiff, or  to  her  guardian  and  mother, 
since  April  7,  1894.  The  master, 
however,  only  allowed  as  credits  on 
the  rentals  the  amounts  paid  with- 
in tins  six  years,  instead  of  allowing 
the  total  amount  paid  since  April  7, 
1894.  The  intention  of  the  agree- 
ment, as  disclosed  by  its  language 
and  as  we  have  held,  was  that  the 
master  should  determine  the  net 
rental  value  of  the  premises  from 
the  death  of  the  life  tenant  in  1894, 
and  award  to  the  plaintiff  her  share 
thereof,  less  the  total  amount  of 
cash  paid  to  her  during  the  same 
time.    As  suggested  above  in  dis- 
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cussing  the  defendant's  appeal,  a 
credit  should  be  allowed  for  the 
taxes,  etc.,  paid  by  defendant  on  the 
brewery  property  during  the  same 
period. 

Both  appeals  must  be  sustained, 
and  the  decree  modified  to  the  ex- 
tent indicated.  The  record  will  be 
remitted  to  the  court  below  for  the 
purpose  of  modifying  its  decree  in 
accordance  with  the  views  expressed 
in  this  opinion.  As  thus  modified, 
the  decree  of  the  court  below  is  af- 
firmed. 


MOTE. 

The  decision  in  the  reported  case 
(Fassitt  v.  Skip,  ante,  1671)  that  the 
appointment  of  the  guardian  for  the 
minor  did  not  start  the  Statute  of 
Limitations  running  against  the  latter 
is  in  accord  with  the  weight  of  author- 
ity, as  shown  by  the  annotation  follow- 
ing Funk  v.  Wingert,  post,  1689,  on 
"Appointment  of  committee  for  incom- 
petent or  guardian  for  infant  as  af- 
fecting running  of  Statute  of  Limita- 
tions against  him." 


LOUISA  M.  FUNK,  by  Her  Committee,  Appfc, 

V. 

HENRY  F.  WINGERT  et  al..  Trading  as  Pomeroy  Brothers  &  Compaaj 

et  al. 

ItaryUind  Cottrt  of  Appeals -^  June  24,  1919. 

(—  Md.  — ,  107  Atl.  845.) 

Limitation  of  actions  —  non  compos  mentis  —  effect  of  appointment  of 
committee. 

1.  The  appointment  of  a  committee  for  a  person  non  compos  mentis 
does  not  start  the  running  of  the  Statute  of  Limitations  against  claims 
in  his  favor,  under  a  statute  providing  that,  if  at  the  time  a  cause  of 
action  accrues  the  one  having  tiie  right  to  bring  the  action  is  non  compos 
mentis,  he  shall  be  at  liberty  to  bring  it  within  Vtut  time  specified  after 
the  disability  is  removed. 

\See  note  on  this  question  beginning  on  page  1689.] 

Incompetent  person  —  powers  of  com-  property  of  the  non  compos  and  cannot 

mittee.  sue  in  his  own  name  as  committee  to 

2.  The  committee  of  a  non  compos  protect  it. 

does  not  hold  the  legal  title  to  the  [See  14  R.  C.  L.  674.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Frederick 
County  (Worthington  and  Peter,  JJ.)  in  favor  of  defendants  in  a  suit 
on  a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  6.  Wagaman,  Jesse 
O.  Snyder,  and  Reno  S.  Harp,  for  ap- 
pellant: 

The  appointment  of  a  committee 
does  not  start  the  running  of  the  Stat- 
ute of  Limitations  against  a  lunatic, 
who  was  such  at  the  time  the  right  of 
action  accrued. 

Wood,  Limitations,  §  2S8;  16  Am.  ft 
Eng.  Enc.  Law,  573-578. 

No  committee  can  sue  in  his  own 
name.    All  suits  must  be  brought  in 


name  of  lunatic,  by  his  conunittee, 
when  a  committee  has  been  appointed, 
and  by  next  friend,  before  a  committee 
is  appointed. 

16  Am.  &  Eng.  Enc.  Law,  600,  601: 
Bourne  v.  Hall,  10  R.  L  189;  Keating 
v.  Michigan  C.  R.  Go.  94  Mich.  219,  68 
N.  W.  1063;  Onions  v.  Covington  &  C. 
Elev.  R.  &  Transfer  &  Bridge  Co. 
107  Ky.  164,  68  S.  W.  8;  Kuchenbeiser 
y.  Beclcert,  41  111.  172;  Frost  v.  East- 
em  R.  Co.  64  N.  H.  220,  10  Am.  St 
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Rep.  896,  9  Atl.  790;  Jaekson  ex  dem. 
Bunt  v.  Ransom,  10  Johns.  408;  Ken- 
nedy T.  Knifirht,  174  Pa.  408,  34  AtL 
585;  Henley  v.  Robb,  86  Tenn.  474, 
.7  S.  W.  190;  Alsup  v.  Jordan,  69  Tex. 
300,  6  Am.  St.  Rep.  63.  6  S.  W.  881; 
Fink  V.  Campbell,  17  C.  C.  A.  826,  37  U. 
S.  App.  462,  70  Fed.  664;  Throckmor- 
ton V.  Pence,  121  Mo.  60,  26  S.  W.  848; 
Ashley  v.  Rockwell,  43  Ohio  St.  386,  2 
N.  E.  437;  Alvis  v.  Oglesby,  87  Tenn. 
172,  10  S.  W.  316;  Coleman  v.  Walker, 
8  Met.  (Ky.)  65,  77  Am.  Dec.  163; 
Grimsby  v.  Hadnell,  76  Ga.  378,  2  Am. 
St.  Rep.  46;  Milllken  t.  Marlin,  66  111. 
13;  Monroe  v.  Simmons,  86  6a.  344, 
12  S.  E.  643. 

Messrs.  H.  F,  Wingert,  Harvey  R. 
Spessard,  Frank  L.  Stoner,  and  Levin 
Stonebraker,  for  appellees: 

The  chancellor  may  intrust  the  per- 
son of  the  lunatic  to  one  person  and 
the  estate  to  another. 

Re  ColTin,  8  Md.  Ch.  278;  Rutledge 
▼.  Rutledge,  118  Md.  560,  85  Atl.  661. 

The  fact  that  the  same  person  might 
be  both  trustee  of  the  estate  and  com- 
mittee of  the  person  of  a  non  compos 
can  in  no  way  determine  that  the  du- 
ties and  responsibilities  in  the  several 
capacities  are  not  to  be  and  remain 
separate  and  distinct. 

Wilmer  v.  Philadelphia  &  R.  Coal  & 
I.  Co.  ISO  Md.  674,  101  Atl.  638. 

limitations  attach  when  there  is 
someone  in  being  competent  to  sue. 

Rockwell  V.  Young,  60  Md.  564; 
Dempsey  ▼.  McNabb,  73  Md.  438,  21 
Atl.  378. 

When  there  is  a  competent  person 
in  existence  to  represent  the  cestui  qoe 
trust  the  statute  bars  as  effectually  as 
if  there  existed  no  disabili^  in  the 
cestui  que  trust. 

Crook  V.  Glenn,  30  Md.  66. 

Adkins,  J.,  delivered  the  (pinion 
of  the  court: 

This  Buit  was  on  a  promissory 
note  dated  May  27,  1904,  from 
Pomeroy  Brothers  &  Company, 
Henry  F.  Wingert,  James  A.  Pome- 
roy, and  Edward  L.  Pomeroy  to 
Louise  M.  Funk,  payable  sixty  days 
after  date. 

The  nan*,  was  filed  on  the  29th 
day  of  March,  1918,  by  Louise  M. 
Funk,  by  her  committee  Albert  J. 
Long,  against  the  makers  of  said 
notBi  To  this  narr.  defendants 
pleaded:  (1)  That  they  never  prom- 
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ised  as  alleged ;  (2)  that  they  never 
were  indebted  as  alleged ;  (3)  that 
the  alleged  cause  of  action  did  not  ac- 
crue within  three  years  before  this 
suit;  and  several  other  pleas  of  limi- 
tation in  various  forms.  Subsequent- 
ly all  except  the  first  three  pleas 
were  withdrawn.  Plaintiff  for  rep- 
lication joined  issue  on  first  and 
second  pleas  and  traversed  the  third 
plea,  and  later  filed  a  second  repli- 
cation to  defendants'  third  plea  as 
follows :  "And  for  a  second  replica- 
tion to  the  third  plea  of  said  defend- 
ants plaintiff  says  that,  at  the  time 
said  cause  of  action  accrued,  the 
said  Louise  M.  Funk  was  non 
compos,  and  that  the  said  Louise  M. 
Funk  has  been  non  compos  ever 
since  said  cause  of  action  accrued." 
Defendants  demurred  to  said  sec- 
ond replication,  which  demurrer  was 
overruled,  whereupon  defendants 
filed  the  following  rejoinder,  viz.: 
"The  defendmts  for  rejoinder  to 
the  replication  of  Louise  M.  Funk, 
by  her  committee  Albert  J.  Long,  to 
the  pleas  of  Henry  F.  Wingert, 
James  A.  Pomeroy,  and  Edward  L, 
Pomeroy,  trading  as  Pomeroy  Brotii- 
ers  in  the  above-entitled  cause,  says : 
That  the  said  Louise  M.  Funk  was 
adjudicated  a  lunatic  on  the  4th 
day  of  May,  1911,  and  that  on  the 
5th  day  of  M^,  A.  D.  1911,  the  said 
Albert  J.  Long  was  appointed  com- 
mittee and  trustee  of  ^e  person  and 
estate  of  the  said  Louise  M.  Funk, 
with  full  power  and  authority  to 
take  charge  of  and  manage  the 
property  and  to  assume  control  of 
the  person  of  the  said  Louise  M. 
Funk,  by  the  circuit  court  for  Car- 
roll county,  sitting  as  a  court  of 
equity,  and  that  the  said  Albert  J. 
Long  qualified  as  such  committee 
and  trustee  by  giving  bond  in  the 
penalty  of  $5,000,  with  approved 
securilgr,  and  has  been  acting  as 
such  commili^eand  trustee  contin- 
uously since  to  this  date,  and  tiiiat 
the  said  Albert  J.  Long,  committee 
and  trustee  as  aforesaid,  had  full 
knowledge  of  the  existence  of  and 
possession  of  the  alleged  note  sued 
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on  in  this  case  for  a  period  of  more 
than  five  years  before  filing  this 
suit." 

Plaintiff  demurred  to  said  re- 
joinder, which  demurrer  was  over- 
ruled by  a  divided  court.  Where- 
upon by  agreement  of  parties  case 
was  heard  before  the  court,  and  on 
motion  of  defendants  all  the  evi- 
dence was  stricken  out,  and  judg- 
ment entered  in  favor  of  defendants 
for  want  of  answer  to  the  rejoinder, 
and  judgment  was  entered  accord- 
ingly in  favor  of  defendants  with 
costs  of  suit.  From  which  judg- 
ment this  appeal  was  taken.  Ap- 
pellant abandoned  her  exception  to 
the  striking  out  of  the  testimony  by 
the  lower  court,  so  the  only  question 
before  us  is  on  the  demurrer  to  the 
rejoinder.  Appellant  contends  the 
demurrer  should  have  been  sus- 
tained for  two  reasons: 

(1)  Because  limitations  can  be 
raised  only  by  a  plea  and  not  by  a 
rejoinder  after  the  rule  day  for  fil- 
ing pleas  has  passed. 

(2)  Even  if  the  question  of  limi- 
tations can  be  raised  by  rejoinder, 
the  demurrer  should  have  been  sus- 
tained, because  the  appointment  of 
a  committee  does  not  start  the  run- 
ning of  the  Statute  of  Limitations 
against  a  lunatic,  who  was  such  at 
the  time  the  right  of  action  accrued. 

As  to  the  first  point  we  do  not 
understand  that  tiie  rejoinder  in 
this  case  is  intended  to  serve  as  an 
original  defense  of  limitations,  but 
only  as  an  answer  to  the  replication, 
and  to  explain  why  the  plaintiff  in 
diis  case  does  not  come  within  the 
saving  clause  of  the  statute.  If  the 
rejoinder  were  good  in  substance  it 
would  not,  in  our  opinion,  be  de- 
murrable, but  it  is  not  necessary  to 
decide  that  question  because  we 
think  the  demurrer  should  have 
been  sustained  on  other  grounds. 

Code,  art  67,  §  2,  provides :  "If 
any  person  entitled  to  any  of  the 
actions  mentioned  in  the  preceding 
section  shall  be,  at  the  time  such 
cause  of  action  accrues,  within  the 
age  of  one-and-twenty  years  or  non 


compos,  he  or  she  shiUl  be  at  liberty 
to  bring  the  said  action  within  the 
respective  times  so  limited  after  the 
disability  is  removed,  as  other  per- 
sons having  no  such  disability  might 
or  should  have  done." 

It  was  conten<ted  by  the  appellee 
and  decided  by  the  lower  court  that 
the  disability  here  referred  to  is  the 
lack  of  ability  to  sue,  and  that  when 
a  committee  and  trustee  is  appoint- 
ed for  the  non  compos  there  is  no 
longer  such  disability,  and  the  stat- 
ute starts  to  run. 

We  have  been  referred  by  appel- 
lee to  several  cases  in  Maryland, 
which  decide  that  where  there  is  a 
trustee  or  other  representative  of  a 
cestui  que  trust  holding  legal  title  to 
the  cause  of  action  the  statute  bars. 
Crook  v.  Glenn,  80  Md.  56,  and  oth- 
er cases. 

But  the  committee  of  a  non 
compos  does  not  hold  the  legal  title 
to  the  property  of  ,.^«^.„. 
such  non  compos,  »er«o»— »«w«t« 
and  cannot  sue  in  •"  «'-"•»•"*•• 
his  name  as  committee.  Such  a 
suit  must  still  be  brought  in  the 
name  of  the  non  compos  by  another, 
and  he  is  under  no  less  disability  to 
bring  suit  after  the  appointment  of 
a  committee  than  he  was  before,  the 
only  difference  being  that  before 
such  appointment  the  suit  would  be 
'  by  the  lunatic  in  his  own  name  by 
his  next  friend,  and  after  the  ap- 
pointment it  would  be  in  the  name 
of  the  lunatic  by  his  committee. 

It  will  be  noted  that  in  the  saving 
clause  of  the  statute  infants  and 
lunatics  are  put  in  the  same  class. 
It  is  not  perceived  why  the  same 
construction  should  not  be  given  to 
the  word  "disability"  whether  ap- 
plied to  infant  or  lunatic. 

The  precise  question  involved  in 
this  appeal  was  decided  in  Bourne 
v.  Hall,  10  R.  I.  139. 

And  the  same  point  as  to  infants 
was  decided  in  Keating  v.  Michigan 
C.  R.  Go.  94  Mich.  219,  53  N.  W. 
1053,  where  the  plaintiff,  after  be- 
coming of  age,  sued  on  a  claim 
which  had  twice  been  sued  on  dur- 


Digitized  by 


Google 


FUNK  V. 
(— jf«.— > 

inff  his  infancy  hy  the  infant  by 

next  friend  appointed  by  the  court 

to  bring  suit,  said  suits  havinfir  been 

dismissed. 

In  both  these  cases  it  was  h^ 
that  the  term  "disability"  nsed  in 
the  statutes  did  not  mean  mere  dis- 
abili^  to  bring  suit.  In  the  Rhode 
Island  case  the  court,  speaking  of  » 
lunatic,  said:  "The  fact  that  he 
had  guardians  who  might  have  sued 
for  him  does  not,  in  our  opinion, 
qualiify  the  privilege  which  is  con- 
ferred upon  him  by  the  exceptions 
in  those  statutes,  there  being  no 
words  in  either  statute  [the  Statute 
of  Limitations  or  the  Statute  of 
Possession]  whidi  import  that  the 
privilege  is  to  be  subject  to  any  such 
qualification." 

And  in  the  Michigan  case  the 
court  said :  "It  Is  evident  that  the 
disability  mentioned  in  the  statute 
can  have  no  other  meaning  than  the 
infancy  of  the  party,  and  it  is  not 
removed  until  the  full  period  of 
nonage  shall  elapse." 

See  also  Wood,  Limitations,  §  288. 

But  apart  from  the  persuasive 
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reasoning  of  the  cases  above  cited, 
we  are  satisfied  the  ,,,«„,„..  .f 
lower    court    con-  »ctio««-BOB     . 
strued  too  narrowly  VSSS^lt""**^ 
the    saving    clause  ;?»"om*.Si?'«,. 
of  our  statute,  for 
the  following  reascms,  viz. : 

(1)  Such  a  construction  leaves 
that  clause  without  any  real  mean- 
ing, because  a  lunatic  or  infant  is 
never  under  disability  to  sue  sub- 
stantially in  the  way  he  can  sue 
after  the  apptointment  of  a  commit- 
tee or  guardian. 

(2)  The  mere  disability  to  sue 
was  not,  in  our  opinion,  the  only 
reason  for  the  saving  clause.  It 
might  well  happen  that  facts  neces- 
sary to  maintain  a  suit  could  be 
proved  only  by  the  lunatic,  or  that 
information  as  to  witnesses  could 
be  furnished  only  by  him. 

It  seems  clear  to  us  that  the  dis- 
ability meant  by  the  legislature  was 
the  general  disability  of  lunacy  or 
infancy  as  to  the  care  of  property 
and  the  safeguarding  of  rights. 

Judgment  reversed,  with  costs  to 
appellant,  and  new  trial  awarded. 


ANNOTATION. 


AppomtmcBt  of  committee  for  neimipetMit  or  giiardian  for  infant  as  affecting 

of  Statute  frf  Limitations 


I.  Appointment  «t  esmmitfeee   for  in- 
competent, 1689. 
II.  Appointment  of  general  guardian  for 
infant: 
a.  Where  right  of  action  is  in  in- 
fant, 1690. 

I.  Afpointment  of  eotnmittee  for  incotn' 
petent. 

The  few  jurisdictions  which  have 
had  occasion  to  pass  on  the  effect  of 
the  appointment  of  a  committee  for 
an  incompetent  on  the  running  of  the 
Statute  of  Limitations  against  him  are 
in  accord  with  the  holding  in  Funk 
V.  WiNGERT  (reported  herewith)  ante, 
1686,  that  such  an  appointment  does 
not  start  the  running  of  the  statute 
against  the  incompetent.  Hervey  v. 
Rawson  (1896)  164  Mass.  501,  41  N.  E. 
682;  Finney  v.  Speed  (1898)  71  Miss. 
32,  14  So.  465;  Bourne  v:  Hall  (1872) 


II. — continued. 

b.  Where    right   of    action   ii    in 

guardian,  169S. 

c.  Rule  in  North  Carolina,  1698. 
in.  Appointment  «f  goardian  ad  Utem  for 

infant,  1698. 

10  R.  L  139.    And  see  Funk  t.  Win- 
GERT  (reported  herewith). 

In  Hervey  v.  Ravrsos  (Mass.)  su- 
pra, an  action  was  brought  in  the 
name  of  an  incompetent,  by  his  guard- 
ian, for  money  had  and  received,  based 
on  an  improper  loan  made  by  a  former 
guardian.  The  action  was  not  brought 
within  the  statutory  period,  and,  al- 
though the  incompetent  was  under 
guardianship  continuously  from  the 
date  of  the  transaction  in  qnestion 
until  the  institution  of  the  present 
suit,  u  was  ^^^^  ^^^^  ^^  Statute  of 
Limitations  """  ^^'^  *  ^'' 
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In  Finney  v.  Speed  (1893)  71  Miss. 
32,  14  So.  466,  an  appeal  was  taken  by 
the  guardian  and  next  friend  of  the 
plaintiff,  an  incompetent,  from  a  de- 
cree directinsr  the  sale  of  lands  for 
partition  and  a  decree  confirming  the 
sale.  It  was  contended  by  the  defend- 
ant that,  as  the  appeal  was  not  taken 
within  two  years  after  the  final  de- 
cree, it  was  barred  by  the  Statute  of 
Limitations.  But  it  was  held  that  the 
appeal  was  that  of  the  incompetent, 
although  taken  by  his  guardian,  and 
the  failure  to  take  the  appeal  within 
the  time  prescribed  did  not  bar  the 
incompetent,  as  the  guardian  was  not 
a  party  in  interest. 

In  Bourne  v.  Hall  (1872)  10  R.  L 
189,  an  action  was  brought  by  the 
administrator  of  a  deceased  incompe- 
tent to  enforce  a  trust,  created  by  will, 
in  favor  of  the  incompetent.  It  ap- 
peared that  the  cause  of  action  ac- 
crued many  years  previously,  at  which 
time,  and  for  many  years  subsequent 
thereto,  the  incompetent  was  under 
guardianship.  As  to  the  defense  of 
the  Statute  of  Limitations  and  the 
Statute  of  Possessions,  it  was  said  by 
the  court:  "We  deem  it  a  sufficient 
reply  to  these  pleas  that  the  said  Wil- 
liam was  non  compos  mentis,  and,  as 
such,  was,  by  express  exception,  not 
within  the  operation  of  either  of  said 
statutes.  The  fact  that  he  had  guard- 
ians who  might  have  sued  for  him 
does  not  in  our  opinion  qualify  the 
privilege  which  is  conferred  upon  him 
by  the  exertions  in  those  statutes, 
there  being  no  words  in  either  stat- 
ute which  import  that  the  privilege 
is  to  be  subject  to  any  such  qualifica- 
tion." 

II.  Appointmen$  of  general  guardtan  for 
infant. 

a.  Where  right  of  action  is  in  infant. 

In  most  jurisdictions  it  is  held  that, 
where  the  legal  title  or  right  of  action 
is  in  the  infant,  the  Statute  of  Limita- 
tions does  not  run  against  him  during 
his  minority,  though  a  general  guard- 
ian has  been  appointed,  and  suit  may 
be  instituted  by  him  within  the  statu- 
tory period  after  reaching  bis  major- 
ity. 


Alabama.— Moore  v.  Waiiis  (1850) 
18  Ala.  458. 

Georgia.  —  Grimsby  v.  Hudnell 
(1886)  76  Ga.  378,  2  Am.  St.  Rep.  46; 
Monroe  v.  Simmons  (1890)  86  Ga. 
344,  12  S.  E.  643. 

Kentucky.  —  Wilson  v.  Hodges 
(1884)  6  Ky.  L.  Rep.  296  (abstract) ; 
Willson  V.  Hodge  (1886)  7  Ky.  L.  Rep. 
525  (abstract). 

Mississippi.  —  Weir  v.  Monahan 
(1889)  67  Miss.  434,  7  So.  291;  Lear- 
ned V.  Ogden  (1902)  80  Miss.  769,  92 
Am.  St.  Rep.  621,  32  So.  278. 

New  York.— Torrey  v.  Black  (1876) 
3  N.  Y.  Week,  Dig.  131. 

Penn^lvania. — Fassitt  v.  Seip  (re- 
ported herewith)  ante,  1671. 

Tennessee.  —  Moyers  v.  Kinnick 
(1901)  1  Tenn.  Ch.  App.  65;  State  use 
of  Howard  v.  Parker  (1875)  8  Baxt. 
495;  Henley  y.  Robb  (1888)  86  Tenn. 
474,  7  S.  W,  190;  Alvis  v.  Oglesby 
(1889)  87  Tenn.  172,  10  S.  W.  313. 

In  Moore  v.  Wallis  (1850)  18  Ala. 
468,  a  ward,  after  the  death  of  a  sure- 
ty on  the  bond  of  her  former  guardian 
and  the  distribution  of  his  estate,  ob- 
tained a  decree  against  the  guardian, 
on  which  execution  was  issued  and 
returned  unsatisfied.  Thereafter  she 
filed  a  bill  in  equity  to  enforce  the 
demand  against  the  legal  representa- 
tives of  the  deceased  surety.  There 
was  no  presentation  of  the  claim  on 
the  bond  to  the  administrators  before 
the  bill  was  filed,  and  it  was  claimed 
by  the  defendant  that  the  Statute  of 
Nonelaim  consequently  attached.  To 
this  contention  the  court  said:  "But 
the  Statute  of  Nonelaim  does  not  ex- 
tend to  persons  under  age;  they  are 
expressly  excepted  by  the  proviso, 
and,  consequently,  the  complainant  is 
not  affected  by  the  statute.  The  coun- 
sel contended  that,  as  the  complain- 
ant had  a  guardian  to  attend  to  her 
affairs,  she  is  not  within  the  proviso, 
but  we  cannot  agree  with  the  counsel 
as  to  that;  if  such  were  to  be  the  con- 
struction, very  few  orphans,  perhi^s, 
would  be  within  the  saving  of  the 
proviso." 

In  Monroe  v.  Simmons  (1890)  86 
Ga.  844,  12  S.  E.  643,  the  action  was 
against  a  surety  on  an  administrator's 
bond.    Although  the  plaintiff  was  un- 
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der  guardianship  during  his  infancy, 
when  the  cause  of  action  accrued,  suit, 
was  not  brought  against  the  surety 
until  nine  yeans  after  the  plaintiff 
reached  his  majority.  It  was  held 
that  since  the  right  of  action  was 
in  the  minor,  not  in  the  guardian,  the 
fact  that  the  guardian  might  have 
sued  in  the  name  of  the  ward,  but 
fidled  to  do  so,  would  not  operate  to 
the  prejudice  of  the  infant,  who  was 
entitled  to  bring  his  action  within  the 
statutory  period  after  reaching  his 
majority. 

In  Grimsby  t.  Hudnell  (1886)  76 
Ga.  378,  2  Am.  St.  Bep.  46.  the  action 
was  by  an  heir  at  law  against  the  ad- 
ministrator of  her  brother,  another 
heir  at  law.  The  complainant  was' one 
of  the  heirs  to  an  estate  left  by  her 
father,  of  which  estate  her  brother, 
who  was  her  guardian,  was  adminis- 
trator. The  brother  subsequently 
died,  and  an  administrator  was  ap- 
pointed who  took  charge  of  the  estate, 
collecting  notes  and  converting  per- 
sonalty into  money  without  ever  ac- 
counting to  complainant  therefor.  At 
the  time  the  cause  of  action  accrued 
complainant  was  under  guardianship, 
but,  although  demand  was  made  on  the 
defendant  administrator,  no  action 
was  brought  until  four  years  after 
complainant  became  of  age.  It  was 
contended  by  the  defendant  that  the 
claim  was  barred,  but  the  court  held 
that  although  the  guardian  might 
have  maintained  an  action  in  behalf  of 
his  ward,  the  title  or  right  of  action 
was  in  the  infant,  and  her  claim  would 
not  be  barred  until  the  expiration  of 
the  period  prescribed  by  statute  after 
•he  reached  her  majority. 

In  Willson  v.  Hodge  (1886)  7  Ky.  L. 
Rep.  625  (abstract)  suit  was  brought 
by  an  infant  devisee  against  the  sure- 
ties in  the  bond  of  an  executor.  Al- 
though the  infant  had  a  guardian  who 
might  have  sued  daring  the  statutory 
period,  it  was  held  that  his  failure  to 
do  so  did  not  bar  the  infant,  and  that 
he  could  maintain  the  action  within 
the  prescribed  statutory  period  after 
reaching  his  majority.  See  to  the 
same  effect,  Wilson  v.  Hodges  (1884) 
6  Ky.  L.  Rep.  296  (abstract). 

In   Learned   v.    Ogden    (1902)    80 


Miss.  769,  92  Am.  St.  Rep.  621,  32  So. 
278,  a  joint  action  was  brought  by  re- 
maindermen for  injury  to  the  inherit- 
ance. One  of  the  plaintiffs  was  under 
guardianship  for  more  than  Ave  years, 
and  it  was  contended  that  as  more 
than  six  years  had  elapsed  since  the 
appointment  of  the  guardian,  and 
after  the  accrual  of  the  right  of  ac- 
tion, the  Statute  of  Limitations  oper- 
ated as  a  bar  to  the  action.  It  was 
held  that  it  is  only  where  the  legal 
title  to  the  property  is  in  the  guardian 
that  the  statute  begins  to  run  against 
the  ward. 

In  Weir  v.  Monahan  (1889)  67  Miss. 
434,  7  So.  291,  the  action  was  by  the 
guardian  and'  next  friend  of  infants 
in  their  behalf  against  the  representa- 
tives of  the  sureties  upon  an  admin- 
istration bond.  To  the  plea  of  the 
Statute  of  Limitations  it  was  held  that 
although  the  plaintiffs  were  under  a 
general  guardian  who  might  have 
brought  action  sooner,  this  was  no 
bar,  as  the  guardian  had  no  right  in 
himself  to  sue,  but  the  right  was  that 
of  the  infants,  to  be  asserted  in  their 
name,  and  as  the  legal  title  was  in 
them,  not  in  the  guardian,  the  statute 
did  not  run  against  the  minors  during 
their  infancy. 

In  Torrey  v.  Black  (1876)  3  N.  Y. 
Week.  Dig.  181,  action  for  trespass  to 
land  of  a  minor  was  brought  shortly 
after  the  minor  became  of  age,  and 
more  than  six,  years  after  the  cause  of 
action  accrued.  In  ruling  against  a 
plea  of  the  Statute  of  Limitations  the 
court  said:  "The  plaintiff,  being  un- 
der the  disability  of  infancy  when  the 
cause  of  action  accrued,  the  Statute 
of  Limitations  was  not  a  bar,  notwith- 
standing the  plaintiff  had  a  guardian 
during  the  whole  period  of  six  years, 
by  whom  the  action  might  have  been 
maintained." 

In  Fassitt  t.  Sbip  (reported  here- 
with) ante,  1671,  an  action  was 
brought  for  the  partition  of  real  es- 
tate and  an  accounting  of  rents  and 
profits.  The  complainant  was  under 
guardianship  at  the  time  the  right  of 
action  accrued,  and  for  some  time 
thereafter.  The  defendant  claimed 
that  the  action  was  barred  by  the 
Statute  of  Limitations,  but  the  court 
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overruled  thia  contention,  holding  that 
as  the  legal  title  was  in  the  infant  and 
not  in  the  guardian,  the  right  of  ac- 
tion was  in  the  infaht;  and  that  the 
fact  that  the  guardian  could  hare 
protected  her  interests  by  an  appro- 
priate action  in  law  or  equity  did  not 
act  to  the  prejudice  of  the  infant.  It 
was  further  held  that  the  fact  that 
suit  was  eventually  brought  by  guard- 
ian, and  not  deferred  until  the  infant 
attained  his  majority,  did  not  change 
the  rule. 

In  Meyers  v.  Kinnick  (1901)  1  Tenn. 
Ch.  App.  65,  a  bill  in  equity  was  filed 
by  a  ward  against  her  guardian  and 
a  third  person,  alleged  to  have  col- 
luded with  the  guardian  in  converting 
a  portion  of  the  ward's  estate,  the 
guardian  having  applied  some  person- 
al property  as  a  credit  on  a  note,  not- 
wittistanding  the  fact  that  it  was  am- 
ply secured.  The  note  matured  in 
1892  and  action  was  not  brought  until 
1899.  It  was  insisted  by  the  defendant 
that  the  complainant's  suit  was  barred 
by  the  six-year  Statute  of  Limitations. 
It  was  said:  "It  ie  true  that  the  note 
matured  on  the  1st  day  of  January, 
1892,  and  the  suit  was  not  brought 
until  August  7,  1899;  therefore,  the 
guardian  himself  would  be  barred,  but 
this  does  not  bar  the  ward ;  she,  if  un- 
married, would  have  the  right  to  bring 
a  suit  within  the  three  years  after  at- 
taining her  majority,  or,  upon  mar- 
riage, her  husband  would  have  three 
years  from  that  time  in  which  to  bring 
the  suit" 

In  Alvis  V.  Oglesby  (1889)  87  Tenn. 
172,  10  S.  W.  813,  the  action  was  by 
distributees  of  an  intestate  estate 
against  the  executor  of  the  deceased 
administrator  of  the  estate,  to  recover 
their  several  distributive  shares  and 
for  the  purpose  of  surcharging  and 
falsifying  the  settlement  made.  It 
appeared  that  the  administrator  made 
a  partial  settlement  in  1869,  but  sub- 
sequently died  without  completing  his 
administration  and  without  making  a 
final  settlement.  The  bill  was  filed  in 
1881,  twelve  years  after  the  making 
of  the  partial  settlement.  One  of  the 
complainants  did  not  reach  his  major- 
ity until  1879,  or  within  three  years 
of  the  filing  of  the  bill.    To  the  de- 


fense of  the  Statute  of  Limitations  it 
was  held  in  his  case  that  the  fact  that 
he  was  under  guardianship  did  not 
operate  as  a  bar  to  him,  and  the  bill, 
in  so  far  as  he  sought  to  recover  his 
individual  share,  was  in  time. 

In  Henley  v.  Robb  (1888)  86  Tenn. 
474,  7  S.  W.  190,  an  action  was 
brought  under  a  will  of  a  testator, 
providing  that  ttw  proceeds  from  the 
sale  of  his  estate  should  go  to  his  six 
children  equally,  and  that  the  amount 
given  any  child  who  might  die  without 
issue  capable  of  taking  by  inheritance 
should  accrue  to  the  surviving  chil- 
dr«i.  After  the  death  of  testator,  but 
before  the  distrilration  of  his  entire 
estate,  five  of  his  children  died,  four 
intestate  and  without  issue,  and  one 
leaving  issue.  The  action  was  brought 
by  that  issue  against  the  sixth  and 
only  surviving  child  of  the  testator 
to  recover  part  of  the  estate  received 
by  her.  The  action  was  brought  in 
1883,  within  three  years  of  the  time 
the  complainant  reached  his  majorit>\ 
The  complainant  was  under  a  guard- 
ian from  1860  to  1875.  The  defendant " 
pleaded  the  Statute  of  Limitations, 
and  the  contention  was  made  that  the 
former  guardian  of  complainant  could 
have  sued  at  any  time  during  the  pe- 
riod of  his  guardianship,  and,  not  hav- 
ing done  so  within  the  time  prescribed 
by  statute,  was  barred,  and  the  ward 
was  likewise  barred.  The  court,  in 
ruling  against  the  plea,  said:  "The 
legal  title  to  the  property  of  the  ward 
is  not  in  his  guardian.  He  is  but  the 
custodian  of  the  ward's  estate." 

In  State  use  of  Howard  v.  Parker 
(1876)  8  Baxt.  (Tenn.)  496,  the  action 
was  against  the  sureties  on  a  guard- 
ian's bond.  Two  of  the  complainants 
became  of  age  more  than  three  years 
before  the  commencement  of  the  ac- 
tion, but  the  remaining  complain- 
ant did  not  reach  his  majority  until 
December  13,  1872,  and  action  was 
commenced  on  March  27, 1874.  It  was 
insisted  by  the  defendant  that  as  that 
complainant's  guardian  could  haw 
brought  action  during  the  minority  of 
the  ward,  and  did  not  do  so,  the  ward 
was  barred.  To  this  it  was  said: 
"But  the  legal  title  is  not  in  the  guard- 
ian; the  ward  is  the  owner,  and  the 
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guardian  is  a  mere  custodian.  It  fol- 
lows, therefore,  that  though  the  stat- 
ute may  bar  the  guardian,  it  does  not 
bar  the  ward,  and  under  our  statute 
he  has  three  years  in  which  to  com- 
mence action  after  the  removal  of  his 
disability." 

b.  Where  right  of  meUon  to  in  gwMirdUin. 

Where  the  legal  title  to  property  be- 
l<niging  to  the  estate  of  an  infant  is 
in  his  general  guardian,  it  has  been 
held  that  a  bar  of  the  Statute  of  Lim- 
itations as  to  the  guardian  will  oper- 
ate so  as  to  bar  the  ward  of  an  action 
with  respect  to  the  property.  Cole- 
man v.  Walker  (1860)  3  Met,  (Ky.)  65, 
77  Am.  Dec.  163;  Dignan  v.  Nelson 
(1903)  26  Utah,  186,  72  Pac.  936. 

In  Coleman  v.  Walker  (Ky.)  supra, 
an  action  was  brought  against  the 
principals  and  sureties  on  a  note  pay- 
able to  the  guardian  of  the  plaintiff's 
wife,  representing  a  loan  of  money 
belonging  to  the  ward.  The  ward  was 
married  to  the  plaintiff  in  1867,  just 
before  arriving  at  age,  and  in  1859  the 
guardian  transferrod  the  note  to  the 
husband  as  part  of  the  ward's  estate. 
No  action  was  brought  on  the  note 
until  after  the  expiration  of  seven 
years  from  the  date  of  its  maturity. 
The  principals  were  insolvent  and 
made  no  defense;  but  the  sureties 
relied  on  the  lapse  of  time  as  exoner- 
ating them.  It  was  held  that  the  legal 
title  or  right  of  action  was  in  the 
guardian,  and  as  he  was  barred  by 
lapse  of  time  the  ward  was  also 
barred. 

In  Dignan  v.  Nelson  (Utah)  supra, 
an  action  for  ejectment,  it  appeared 
that  the  plaintiff's  guardian,  who  was 
also  their  executor,  failed  to  bring 
action  within  the  statutory  period  of 
limitation.  It  was  held  that  the  stat- 
ute was  a  bar  to  the  minor  heirs,  since 
the  legal  title  and  right  of  action  was 
in  the  guardian. 

e.  Bule  in  Worth  CaroUna, 
In  North  Carolina  the  rule  seems  to 
be  that  the  Statute  of  Limitations 
runs  against  the  infant  as  to  all  rights 
of  action  which  the  guardian  may  and 
ougbt  to  enforce.  But  where  the  l^al 
title  is  in  the  ward  the  guardian  is 
tinder  no  duty  to  sue,  and  his  failure 


to  do  so  will  not  bar  the  ward  who 
may  bring  action  within  the  pre- 
scribed statutory  period  aftur  reach- 
ing his  majority.  Gulp  v.  Lee  (1891) 
109  N.  C  67e,  14  S.  E.  74;  Cross  v. 
Craven  (1897)  120  N.  C.  881,  26  S.  E. 
940. 

In  the  case  last  cited,  an  action  for 
possession  of  land,  it  appeared  that, 
althoufl^  the  plaintiff  was  under 
guardianship  for  seven  years  after  the 
right  of  action  accrued,  suit  was  not 
brought  until  after  she  became  of  age. 
Overruling  the  defense  of  the  Statute 
of  Limitations,  the  court  held  that  as 
the  guardian  did  not  hold  the  legal 
title  to  the  land  in  question,  and  was 
not  a  trustee  thereof,  it  was  not  his 
duty  to  sue  for  its  recovery,  and  the 
fact  that  action  was  not  brought  with- 
in the  statutory  period  would  not  bar 
the  infant  who  mis^t  sue  after  reach- 
ing her  majority. 

In  Cnlp  V.  Lee  (N.  CO  supra,  an 
action  by  distributees  against  the  ex- 
ecutor for  an  alleged  balance  due  un- 
der the  will  of  the  testator,  it  ap- 
peared that  the  plaintiffs,  during  their 
minority,  were  under  a  general  guard- 
ian, who  received  from  the  executor  a 
less  sum  than  was  due  to  his  wards. 
The  executor  filed  his  final  account 
in  1876,  and  action  was  not  brought 
until  1891.  It  was  held  that  as  the 
defendant  had  been  exposed  to  an  ac- 
tion by  the  guardian  for  more  than 
ten  years,  the  wards  w«'e  barred  by 
lapse  of  time.  It  was  pointed  out  in 
this  connection  that  the  guardian 
would  be  responsible  on  his  bond  for 
any  loss  resulting  from  his  laches  in 
failing  to  sue. 

III.  Appointment  of  guardian  ad  litem 
for  infant. 

Where  the  guardian  ad  litem  of  an 
infant  can  sue  within  the  prescribed 
period  of  limitation,  but  fails  to  do  so, 
or,  having  instituted  an  action  within 
the  statutory  period,  discontinues  it, 
the  rights  of  ^e  infant  are  not  preju- 
diced thereby,  and  he  may  still  take 
advantage  of  his  disability;  and  the 
action  is  not  barred  until  the  statutory 
period  of  limitation  has  elapsed  after 
he  becomes  of  age. 

United  States. — Snare  &  T.  Co.  ▼. 
Friedman  (1909)  40  L.R.A.  (N.S.)  867, 
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94  C.  C.  A.  869,  169  Fed.  1,  21  Am. 
Neg.  Rep.  311. 

Alabama.  —  McLautrhlin  t.  Beyer 
(1913)  181  Ala.  427,  61  So.  62. 

niinois.— Libby.  McNeill  &  libby  v. 
Kearney   (1906)   124  111.  App.  339. 

Kentucky.  —  Hopkins  v.  Virgin 
(1876)  11  Bush,  677. 

Michigan. — Keating  t.  Michigan  C. 
R.  Co.  (1892)  94  Mich.  219,  53  N.  W. 
1053. 

New  Hampshire. — Frost  v.  Eastern 
R.  Co.  (1886)  64  N.  H.  220,  10  Am.  St. 
Rep.  396,  9  Atl.  790. 

New  York.— Geibel  v.  Elwell  (1895) 
91  Hun,  550,  36  N.  Y.  Supp.  238. 

Trainessee. — ^Whirley  v.  Whiteman 
(1858)  1  Head,  610. 

Texas.— Galveston,  H.  &  S.  A.  R.  Co. 
V.  Washington  (1901)  25  Tex.  Civ. 
App.  600,  63  S.  W.  538;  Nelson  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  (1890)  78 
Tex.  621,  11  L.R.A.  391,  22  Am.  St. 
Rep.  81,  14  S.  W.  1021.  And  see 
Funk  t.  Wingeet  (reported  here- 
with) ante,  1686. 

In  Snare  &  T.  Co.  v.  Friedman 
(Fed.)  supra,  the  action  was  brought 
in  the  name  of  an  infant  by  her  mother 
as  next  friend  for  personal  injuries 
received  by  the  infant.  Suit  was 
originally  brought  shortly  after  the 
injuries  in  question  occurred,  in  a 
state  court  in  New  Jersey,  and,  pend- 
ing a  motion  for  a  new  trial  made  by 
defendant,  was  discontinued.  The 
present  action  was  brought  two  years 
and  six  months  after  the  institution 
of  the  first  action,  the  plaintifiF  still 
being  a  minor.  The  defendant  con- 
tended that  the  plaintiff,  by  bringing 
action  in  the  first  instance,  set  the 
Statute  of  Limitation  in  motion,  and 
therefore  the  present  action  was 
barred.  It  was  held  that  the  insti- 
tution of  the  first  action  did  not  start 
the  running  of  the  statute,  and  that 
the  plaintiff  would  not  be  barred  from 
bringing  suit  until  the  statutory  pe- 
riod of  two  years  had  elapsed  after 
she  reached  her  majority. 

In  McLaughlin  v.  Beyer  (Ala.)  su- 
pra, an  action  for  libel  and  slander,  it 
was  held  that  the  plaintiff,  an  infant, 
was  not  barred  by  the  act  of  her  next 
friend  in  instituting  a  former  suit 
within  the  period  of  limitation,  which 


he  allowed  to  be  dismissed  on  account 
of  his  failure  to  answer  interroga- 
tories propounded  to  the  plaintiff. 

In  Libby,  McNeill,  &  Libby  v.  Kear- 
ny (111.)  supra,  an  action  was  in- 
stituted by  next  friend  on  behalf  of  an 
infant,  to  recover  damages  for  per- 
sonal injuries.  Within  two  years 
after  becoming  of  age  the  plaintiff 
filed  additional  counts  to  the  action, 
and  to  these  counts  the  defendant 
pleaded  the  Statute  of  Limitations. 
The  court,  in  sustaining  a  demurrer  to 
this  plea,  said :  "But  the  record  shows 
conclusively  and  without  contradic- 
tion that  Kearney,  the  plaintiff,  did 
not  become  twenty-one  years  of  age 
until  July  28,  1900,  and  that  the  addi- 
tional counts  were  filed  in  time  before 
the  period  of  limitation  had  expired. 
The  bringing  of  a  suit  by  next  friend 
during  the  plaintifTs  minority,  on  one 
cause  of  action,  certainly  does  not 
waive  the  right  secured  by  statute  to 
the  infant  to  sue  after  he  comes  of  age 
on  another." 

In  Hopkins  v.  Virgin  (1876)  11 
Bush  (Ky.)  677,  an  action  for 
slander  instituted  by  the  next  friend 
of  an  infant,  in  her  behalf,  after  the 
statutory  period  had  elapsed,  it  was 
held  that  the  plea  of  the  Statute  of 
Limitations  was  not  available,  and 
that  the  plaintiff  could  sue  at  any  time 
after  the  acemal  of  the  cause  of  ac- 
tion, and  until  the  expiration  of  one 
year  after  reaching  her  majority. 

In  Keating  v.  Michigan  C.  R.  Co. 
(1892)  94  Mich.  219,  53  N.  W.  1053.  it 
appeared  that  the  plaintiff,  a  minor, 
was  injured  in  1876.  In  1877,  his 
father  was  appointed  next  friend,  and 
immediately  thereafter  brought  suit 
in  behalf  of  the  minor  son.  That  ac- 
tion was  discontinued,  and  in  1883 
suit  was  again  brought  by  the  father 
in  behalf  of  the  infant,  which  suit  was 
subsequently  discontinued.  Within 
one  year  after  becoming  of  age,  the 
plaintiff  brought  a  suit,  basfed  on  the 
same  cause  of  action.  The  defendant 
pleaded  the  Statute  of  Limitations. 
Overruling  this  plea,  the  court  said: 
"It  is  evident  that  the  disability  men- 
tioned in  the  statute  can  have  no  other 
meaning  than  the  infancy  of  the  party, 
and  it  is  not  removed  until  the  full 
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period  of  his  nonage  shall  elapse. 
.  .  .  The  fact  that  suit  was  actually 
commenced  in  the  name  of  the  infant, 
by  his  next  friend,  did  not  set  the  stat- 
ute in  motion,  so  that  any  lapse  of 
time  would  bar  it  short  of  the  time 
fixed  by  the  statute,  which  is  six  years 
after  bis  majority." 

In  Frost  v.  Eastern  R.  Co.  (1886) 
64  N.  H.  220,  10  Am.  St.  Rep.  396,  9 
Atl.  790,  it  Appeared  that  an  infant 
was  injured  in  1877,  and  an  action  was 
commenced  in  1884,  in  his  name,  by 
his  father  as  next  friend.  The  de- 
fendant pleaded  the  Statute  of  Limi- 
tations, contending  that  the  plaintiff's 
next  friend  was  under  no  legal  dis- 
ability, and  could  have  brought  suit 
at  any  time  within  six  years  after  the 
right  of  action  accrued.  To  this  con- 
tention the  court  said:  "It  is  an  an- 
swer to  this  suggestion  that  it  is  the 
infant's  action,  and  the  failure  of  the 
next  friend  to  bring  suit  within  six 
years  is  no  bar  to  the  plaintiff's  right 
of  action." 

In  Geibel  t.  Elwell  (1895)  91  Hun 
(N.  Y.)  550,  36  N.  Y.  Supp.  288,  a 
minor  sued  by  guardian  ad  litem  to 
recover  damages  for  personal  inju- 
ries. A  suit,  based  on  the  same  cause 
of  action,  had  been  brought  by  anoth- 
er guardian  ad  litem,  in  behalf  of  the 
minor,  six  years  before,  and  was  sub- 
sequently discontinued.  It  was  held 
that  the  commencement  of  the  orig- 
inal action  by  the  guardian  ad  litem 
did  not  start  the  running  of  the  Stat- 
ute of  Limitations. 

In  Whirley  v.  Whiteman  (1858)  1 
Head  (Tenn.)  610,  plaintiff  sued  after 
becoming  of  age,  claiming  damages 
for  personal  injuries,  based  on  a  cause 
of  action  which  accrued  more  than 
eighteen  years  previous.  The  court, 
in  holding  that  this  delay  could  have 
no  influence  on  his  right  to  maintain 
the  action,  said:  "The  plaintiff  might 
have  Bued  by  prochein  ami,  at  any 


time  during  minority ;  or  he  might  de- 
cline doing  so,  and  bring  his  suit  at 
any  time  within  one  year  after  arriv- 
ing at  age,  as  he  elected  to  do." 

In  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Washington  (1901)  25  Tex.  Civ.  App. 
600,  63  S.  W.  538,  suit  was  brought  by 
the  father  of  a  minor,  as  next  friend, 
to  recover  damages  for  personal  inju- 
ries to  the  minor.  It  appeared  that 
suit  was  brought  on  the  same,  cause 
of  action  more  than  two  years  previ- 
ously, and  was  dismissed  for  want  of 
prosecution.  The  defendant  contend- 
ed that  the  disability  of  infancy  was 
waived  by  the  institution,  prosecution, 
and  subsequent  abandonment  and  dis- ' 
missal  of  the  first  suit,  and  that  there- 
fore the  plaintiff  was  barred  by  the 
Statute  of  Limitations.  It  was  held 
that,  as  the  minor  could  assert  no 
right  in  the  institution,  conduct,  or 
disposition  of  the  suit,  his  disabilities 
were  not  removed  or  suspended  by  the 
bringing  of  the  original  action,  and 
that  the  second  suit  was  not  barred. 

In  Nelson  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (1890)  78  Tex.  621,  11  L.R.A. 
391,  22  Am.  St.  Rep.  81,  14  S.  W.  1021, 
suit  was  brought  in  the  name  of  an  in- 
fant by  his  mother  as  next  friend,  to 
recover  damages  for  the.  death  of  the 
infant's  father,  resulting  from  inju- 
ries negligently  inflicted  by  the  de- 
fendant railroad  in  1882.  In  bar  of 
the  plaintiff's  right  to  recover,  it  was 
pleaded  that  from  the  date  of  plain- 
tiff's birIA  in  1882  until  the  institution 
of  the  present  action  in  1885,  his 
mother,  as  natural  guardian  and  next 
friend,  was  able  and  had  the  right 
to  sue  for  his  benefit;  that,  having 
failed  to  do  so  within  one  year  after 
the  accrual  of  the  cause  of  action  and 
plaintiff's  birth,  the  action  was 
barred.  The  court  overruled  this 
contention,  and  held  that  the  action 
was  In  time.  W.  F.  F. 
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W.  W.  LUTTON 

V. 

LOUIS  BAKER,  Impleaded,  etc.,  Appt. 

Iowa  Supreme  Court  —  Noveniber  11,  1910, 
(—  Iowa,  —  174  N.  W.  599.) 

Bilb  and  notes  •^  absence  of  revenae  stamps  —  effect. 

1.  A  note  which  lacks  the  revenue  stamps  required  by  law, is  not  "com- 
plete and  regular  on  its  face"  within  the  meaning  of  a  statute  requiring  it 
to  be  so  complete  and  regular,  to  enable  one  to  purchase  it  in  good  faith 
so  as  to  be  an  innocent  purchaser. 

[See  note  on  this  question  beginning  on  page  1701.] 

Equity  —  what  necessary  to  give  ju- 
'     risdiction. 

2.  To  give  a  court  of  equity  juris- 
diction of  a  suit,  equities  must  be 
alleged  and  proved. 

[See  10  R.  C.  L.  420.] 
Trial  —  moYe  for  transfer  to  law  side 

of  court  —  when  to  be  made. 

8.  Where  a  petition  in  equity  states 
a  cause  of  action  over  which  equity 
has  jurisdiction  defendant  cannot 
move  to  transfer  to  law  before  an- 
swering. 
— motion  to  transfer  to  law  side  — 

what  is. 

4.  A  motion  to  continue  for  further 

hearing  a  suit  in  equity  to  enforce  a 

lien  upon  collateral  to  a  note  and  to 

submit  to  a  -jury  the  question  of  lia- 
bility  on  the  note  is  in   fair  effect 

merely  a  motion  to  transfer  the  case 

from  equity  to  law. 

Equity  —  jurisdiction  to  enforce  as- 
signment 

5.  Equity  has  jurisdiction  of  a  suit 
to  enforce  an  assignment  of  an  inter- 
est in  a  decedent's  estate  as  collateral 
to  a  note. 

[See  2  R.  C.  L.  687;  10  B.  C.  L.  352.] 
Pleading  —  failure  to  attack  —  effect. 

6.  Failure  to  attack  a  petition  is 
an  agreement  that  plaintiff  is  entitled 


to  the  relief  prayed  for  if  he  proves 

what  he  has  pleaded. 
[See  21  B.  C  L.  562.] 

Evidence  —  burden  of  proof  —  inno- 
cent purchaser  of  note. 

7.  One  seeking  to  enforce  a  promis- 
sory note  as  an  innocent  purchaser  for 
value  has  the  blirden  of  proving  that 
he  is  such  purchaser. 

[See  8  B.  C.  L.  1033.] 
Bflls  and  notes  —  agreement  as  to 
time  of  payment. 

8.  An  agreement  that  no  payment 
shall  be  made  on  a  note  unless  the 
purchaser  first  performs  certain  acts 
is  binding  between  the  parties  and  as- 
signees not  in  good  faith. 

[See  3  B.  C.  L.  863,  998.] 
Estoppel  —  permitting  imyee  to  re- 
tain possession  of  conditional  note. 

9.  That  the  maker  permits  the  payee 
to  retain  possession  of  a  conditional 
note  does  not  estop  him  from  setting 
up  breach  of  the  condition  against  an 
assignee  who  is  not  an  innocent  pur- 
chaser for  value. 
Pleading  —  judgment  on  bad  plea  — 

necessity  ot  proof. 

10.  One  seeking  judgment  upon  a 
plea  not  good  in  law  because  it  has  not 
been  attacked  must  show  that  he  has 
strictly  proven  its  allegation. 

[See  21  B.  C.  L.  562.] 


Appeal  by  defendant  Baker  from  a  judgment  of  the  District  Court  for 
Johnson  County  (Howell,  J.)  in  favor  of  plaintiff  in  an  action  on  a  note 
and  for  the  establishment  of  a  lien  to  secure  its  payment.    Reversed. 


Statement  by  Salinger,  J. 

The  plaintiff  asserts  that  he  is  an 
"innocent  purchaser"  of  a  note  made 
by  Baker  to  Le  Grand,  and  that  he 
is  entitled  to  have  a  lien  established 
to  secure  payment  of  said  note.  The 
trial    court    gave    him    judgment 


against  Baker  and  established  th« 
lien  as  prayed.  Baker  appeals.  Le 
Grand  made  default. 

Messrs.  Crosby  &  Fordyce,  for  ap- 
pellant : 

The  court  erred  in  refusing  to  per- 
mit the  appellant  a  jury  trial  because 
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tile  plaintiff's  testimony  failed  to  es- 
tablish any  right  for  equitable  relief, 
altheagh  his  petition  alle£red  a  eausA 
for  equity'  jurisdiction. 

Fiafaer  v.  Trumbauer,  160  Id\ra,  2S8^ 
188  M.  W.  628,  Ul  N.  W.  419 ;  McNight 
T.  Partons,  136  Iowa,  890,  22  LJR.A. 
(N.S.)  718,  125  Am.  St  Bep.  265^  118 
N.  W.  858,  15  Ann.  Cas.  665. 

It  is  against  the  public  policy  of  this 
state  to  enforce  najrment  of  a  note 
which  is  executed,  transferred,  and 
sought  to  be  collected  without  regard 
to  United  States  revesue  laws. 

Hugas  ▼.  Strickler,  19  Iowa,  418. 

A  note  required  by  United  States 
revenue  laws  to  be  stamped  ought  not 
to  be  held  "complete  and  regular  on 
its  face"  unless  such  stamp  is  at- 
tached, and  plaintiff  is  not,  therefore, 
a  bona  fide  holder. 

Re  Philpott,  169  Iowa,  655,  151  N. 
W.  825,  Ann.  Cas.  1917B,  839;  Black- 
well  V.  Oenie,  28  Iowa,  68;  Sperry  v. 
Horr,  82  Iowa,  184. 

Actual  loiowledge  of  defen#ea  by 
plaintiff  was  immaterial  as  the  note, 
being  uncertain  in  time  of  payment, 
was  not  negotiable. 

Iowa  Nat.  Bank  y.  Carter,  144  Iowa, 
715, 123  N.  W.  237;  Quinn  v.  Bane,  182 
Ipwa,  848,  164  N.  W.  788;  Manhard  v. 
^rst  Kat.  Bank,  —  Iowa,  — ,  165  N.  W. 
186. 

Messrs.  J.  L.  Swift  and  Dutdiw  A 
Davis  for  appellee. 

SaUnger,  J.,  delivered  the  opinion 
of  the  court: 

I.  Plaintiff  filed  what  he  stylea 
^Tetttlon  in  equity."  It  states  hia 
<daitti  of  title  to  the  note.  It  alleges 
<^t  subsequent  to  the  making  of  the 
note  Baker  made  a  written  assign- 
ment to  Le  Grand,  assigning  to  him: 
"$475  and  interest  out  of  my  share 
of  the  estate  of  my  father  Joseph 
Baker,  deceased,  of  Johnson  county, 
the  same  being  to  secure  a  certain 
note  for  the  amount  of  $475  and  in- 
terest, and  hereby  agree  that  the 
said  amount  shall  be  paid  out  of  the 
proceeds  of  the  estate  of  my  said 
father  that  shall  be  due  to  me  and  I 
also  agree  that  the  administrator  of 
the  estate  of  my  father  shall  pay 
from  my  portion  of  the  said  es^te 
the  amount  of  the  note  above  re- 
ferred to  with  interest." 

It  is  further  alleged  that  the  fa- 
ther of  Baker  left  surviving  nine 
6  A.L,R.— 107. 
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children  and  heirs  at  law,  induding 
Louis  Baker  as  one ;  that  BaJcer  by 
inheritance  from  his  fether  became 
the  owner  of  an  undivided  one  ninth 
of  described  real  estate  and  is  still 
the  owner  thereof;  that  the  note  and 
the  assignment  are  the  property  of 
the  plaintiff;  that  the  assignment 
was  mtended  to  convey  the  inttseet 
of  Baker  in  said  real  estate  to  secure 
payment  of  said  note ;  and  that  said 
assignment  should  be  given  the 
force  and  effect  of  a  mortgage  upon 
said  real  estate.  Added  to  the  prayer 
for  judgment  on  the  note,  plain- 
tiff prayed  that  such  judgment  be 
decreed  to  be  a  lien  upon  said  de- 
scribed real  estate,  and  that  said  lien 
be  foreclosed,  and  for  general  equit-  . 
able  relief. 

At  the  conchision  of  the  testimony 
for  plaintiff,  defendant.  Baker, 
moved  the  court  ia  continue  the 
cause  for  further  hearing  to  submit 
the  question  of  liability  on  the  note 
to  a  jury.  The  reason  stated  was 
that  'plaintiff  has  failed  to  make  out 
any  showing  folr  equitable  relief." 
The  overruling  of  this  motion  is  now 
complained  of. 

There  is  no  difficulty  with  the  law. 
It  is  settled  by  Fisher  v.  Trumbauer, 
160  Iowa,  265,  138  N.  W.  528,  141 
N.  W.  419,  that  one  may  not  plead 
himsdf  inte^  chancery.    To  ke^  a 
case  on  thfe  equity  „  ■ 
side  equities  matt  nSSiSS:^*^* 
be      alleged  -    and'  J'ji^K^ 
proved.     Tll»'  peti- 
tion at  tar  did  set  ii«rth  *.canM  of 
action  over  which  the  court  of  equity 
had   juristfietlan.     WhecatoTe   der- 
fendant    w»s    not 
called upontonwve  SI:te!?7.'iS: 
a  transfer  hnforesn-  •Me«(e*nn>- 
Bweriag.    It  would  JSSS.  *'  ** 
have  been  idle  to  ad- 
dress su^  a  motion  to  this  petition 
because  such  motion  was  foredoomed 
to  be  rightly  overruled.    Tiura  was 
no  right  to  obtain  a  tmnsfer  while 
iiothing  existed  escept  a  _good.  pe- 
tition in  equity.   In  such  case  attack 
must  be  deferred   until,   notwith- 
standing the  allegations  of  such  pe- 
tition, it  is  made  to  appear  that  too 
right  to  equitable  rdief  exists.   Nor 
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18. it  material  that  the  form  of  the 
motion,  instead  of  askinsr  a  transfer 
in  so  many  words,  asked  that  tiie 
cause  be  continued  for  further  hear- 
ing and  that  the  liability  on  the  note 
be  submitted  to  a  jury.  Attiietime 
the  motion  was  made  the  jury  had 
been  excused  for  the  term  and  a  con- 
..4i*ti«a  ta  tinuance  was  neces- 

iSSiUmj^t^"^  sary  to  get.a  jury. 
?•*—"*'*  *■•  And  we  are  of  opin- 
ion that  the  motion  in  fair  effect  was 
one  to  transfer  the  cause  to  the  law 
side  on  the  ground  that,  though  the 
plaintiff  had  j>leaded  an  equitable 
cause  of  action,  he  had  failed  to 
prove  one.  But  presentation  has  not 
enlightened  us  as  to  why  it  is 
claimed  that  there  was  a  faflure  "to 
make  out  any  showing  for  equitable 
rdief ."  And  that  is  the  vital  ques- 
tion. It  matters  little  that  def  endr 
aaf  B  complaint  is  well  taken  if  there 
be  BDch  failure,  unless  it  be  made  to 
appear  that  there  was  such  failure. 
It  appears,  too,  that  after  the  mo- 
ti<m  was  overruled  the  defendant 
himsdf  adduced  evidence.  It  is 
quite  doubtful  whether  the  point 
made  is  tenable  in  view  of  the  fact 
tiiat  the  motion  was  not  repeated  at 
tibe  close  of /all  the  evidence.  See 
Robinson  ▼.'  Hawkeye  Commercial 
Moq's  Asso.  -^  Iowa,  — ,  171  N*  W. 
118.  But  passing  thatr  aside  from 
the  statement  in  the  petition  that 
the  assignment  was  intended  to  be 
securi^'for  the  note  and  should  be 
given  the  effect  of  a  mortgage,  it 
is  made  jiaia  that  the  assignment  it- 
self  is  th«  basis  ap- 
^*T.Ami«m  «•  on  which  the  equit- 
SiSSi....  abiewKef  is:  sought 
.    .  '   — aand  it  is  a.sum- 

cioit  basis.  Indeed,  its  sufficiency 
was  not  challenged.  If  it  was  not  a 
proper  basis  for  the  equitable  relief 
soiis^^  thftt  was  As  true  and  as  ap- 
PKrent  when  the  petition  was  filed 
as  it  was  at.  the  tune  when  the  mo> 
tikm  was  made.  Under  famUiar 
n*mMtmw-  '^«8»  failure  to  at- 

imitm^  t»  tack    the    petition 

.tt.«K-.«««t.       amounted     to     an 

afi^eemeai  that  plidntiff  was  entitled 
to  the  relief  prayed  if  he  proved 
what  he  had  pleaded.    He  did  prove 


that  much.  He  did  show  that  such 
an  assignment  existed  and  that  the 
plaintiff  had  become  its  owner.  It 
follows  that  the  overruling  of  the 
motion  ^vas  not  reversible  error.  See 
Gardner  v.  Eerlin,  —  Iowa,  — ^  1G9 
K.  W.  177.  It  follows  that  the  suit 
must  on  this  appeal  be  treated  as  a 
suit  in  equity. 

n.  It  is  assigned  the  court  erred 
in  holding  that  the  note  sued  on 
could  be  enforced  notwithstanding 
failure  to  attadi  revenue  stamps  as 
required  by  act  of  Ccmgress  (Act 
Oct.  8, 1917,  chap.  68,  §  807, 40  Stat, 
at  L.  321,  Gomp.  Stat.  1 6S18h6,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  371)  in 
force  at  the  time,  and  argued  that 
it  is  inconsistent  with  the  policy  of 
this  state  to  enforce  the  payment  of 
a  note  as  to  which  there  has  been  a 
failure  to  comply  witii  said  revenue 
laws.  The  appellee  responds  that  no 
such  issue 'is  made  in  the  pleadings, 
and  must  be;  that  there  is  no  evi- 
dence that  the  failure  to  stamp 
was  due  to  fraudulent  intent;  and 
that  in  the  absence  of  such  intent — 
inter  partes,  at  least — such  faflure  is 
of  no  materiality.  That  does  not 
quite  meet  the  case.  The  appellee 
asserts  himself  to  J 
be  an  iimocent  pur-  5l^eB*^»rMf 
chaser  for  value  and  :£SSrS^n'S^ 
has  the  burden  of 
proof  on  that  all^stion^  Hie  de- 
fendant expressly  denied  that  idsiii- 
tiff  was  such  purchaser,  and  his  ar- 
gument is  that  when  a  note  whidi 
the  revenue  laws  require  to  be 
stamped  is  not  stamped  it  ought  not 
to  be  held  "complete  and  regular  on 
its  face."  In  sui^^wrt,  appellant  relies 
on  §  3060a52  of  the  Code  Supple- 
ment 1913;  Re  Philpott,  169  Iowa, 
555, 151 N.  W.  825,  Ann.  Cas.  1917B, 
839 ;  Blackwell  v.  Denie,  28  Iowa,  63 ; 
Sperry  v.  Horr,  32  Iowa,  184;  and 
Hugus  V.  Strickler,  19  Iowa,  413.  So, 
appellant  tenders  the  question 
whether  one  is  an  innocent  pur- 
chaser where  he  takes  a  note  which 
is  not  duly  stamped. 

In  Hugus  V.  Strickler,  siq>ra,  a 
statute  was  construed  which  re- 
quired certain  documents  to  be 
stamped.    That  statute  provided  a 
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penalty  for  failure  to  stamp  if  ihen 
was  "hitent  to  evade  the  provisions 
of  this  act."  It  was  contended  that 
failure  to  stamp  was  not  fatal  to  the 
wslidity  of  an  instrtnnent  bemuse 
there  was  no  "intention  to  evade." 
We  held  that  this  intent  was  neces- 
sary only  to  the  infliction  of  t^e  pen- 
alty; thiat  such  intent  was  imma- 
tenal  so  far  as  the  validity  of  the 
instrument  is  concerned ;  and  it  was 
hdd  that  the  paper  was  void.  The 
Hngus  Case  was  approved  in  (yHare 
V.  Le(»uurd,  19  Iowa,  616;  Miller  v. 
Bone,  19  Iowa,  671 ;  Botlqns  v.  Spur- 
geon,  20  Iowa,  598;  Barney  v.  Ivins, 
22  Iowa,  165;  and  Muscatine  v. 
Stomeman,  30  Iowa,  528, 6  Am.  Rep. 
686.  Then  the  Supreme  Ck>urt  of 
the  United  States  held  in  Campbell 
V.  WUcox,  10  Wall.  421.  19  L.  ed. 
978,  that  the  fraudulent  intent  was 
essential  to  declaring  the  unstemped 
instrument  to  be  void.  In  deference 
to  this,  the  Husus  Case  was  ov&e- 
Pttl«d  in  Mitchell  y.  Home  Ins.  Co. 
32  lows,  4B5.  Later  case  of  Ricord 
V.  Jones,  83  Iowa,  27,  overruled  the 
Httgvs  Case  and  all  cases  that  had 
followed  H.  The  overrulinsr  is  ap- 
proved in  State  v.  Shields^  112  Iowa, 
29,  83  N.  W.  807,  and  is  recognised 
in  State  v.  Glucose  Sugar  Ref.  Co. 
117  Iowa,  580,  91  N.  W.  794.  But  it 
does  not  appear  that  cases  upon 
which  we  shall  presently  comment 
have  been  overruled.  In  McBride 
V.  Doty,  23  Iowa,  122,  we  held  that 
the  record  of  an  instrument  insuffi- 
ciently stamped  does  not  give  con^ 
structive  notice  to  third  parties.  In 
Blackwdl  V.  Denie,  23  Iowa,  63,  in 
Gage  V.  Sharp,  24  Iowa,  18.  and  in 
Anderson  ▼.  Starkweatiber,  28  Iowa, 
409,  it  is  ruled  that  a  buyer  of  paper 
is  protected  if  the  same  was  duly 
stamped  when  bought  and  the  buy- 
er was  ignorant  that  it  was  not 
stamped  when  issued.  We  held  in 
Sperry  ▼.  Horr,  82  Iowa,  187,  that 
the  buyer  is  protected  if  ft  does  not 
appear  the  buyer  knew  l^e  paper 
had  not  been  duly  stamped  Iqr  the 
maker ;  in  First  Nat.  Bank  v.  Dough- 
er^,  t9  Iowa,  260,  that  he  is  not 
protected  if  he  admits  he  knew  the 
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maker  did  not  stamp  and  had  au- 
thorized no  other  to  stamp. 

The  effect  of  all  these  is  that  a 
buyer  is  not  protected  if  he  knew 
that  the  stannp  law  had  been  dis- 
obeyed. All  that  is  not  done  is  de- 
termining who  has  the  burden  of 
I»:oof .  But  that  is  settied  by  the 
stetute  which  governs  this  case.  It 
has  been  construed  time  and  again 
to  require  that  the  holder  must 
prove  he  bought  in  good  faith  with- 
out notice.  See  Amd  v.  Aylesworth, 
145  Iowa,  185,  29  L.R.A.(N.S.)  63S, 
123  N.  W.  1000.  The  stamping  is 
.  not  as  much  as  referred  to  in  the  evi- 
dence. The  only  thing  that  could 
possibly  be  a  reference  to  it  is  the 
following  statement  of  plaintiff:  "I 
just  took  the  note  as  it  was  without 
asking  Le  Grand  who  signed  the 
note.  I  didn't  ask  who  signed  it. 
All  I  knew  is  what  I  seen  on  the 
paper ;  it  was  on  the  note  I  seen  that 
name  there." 

It  seems  dear  that  the  testimony, 
"AH  I  knew  is  what  I  seen  on  the 
paper,"  is  not  testimony  that  pls^- 
tiff  bought  in  ignorance  of  any  vi&i 
lation  of  the  Stamp  Act  (Comp.  Stat. 
§  6818h6).  Indeed,  the  note  set  out 
m  the  abstract  does  not  purport  to 
be  stomped.  And,  so,  the  buyer 
must  have  known  that  the  stsinp 
law  had  been  disregarded.  And  the 
sole  question  is  the  effect  of  such 
knowledge.  Section  3060a52,  Code 
Supplem^it  1918,  defines  a  holder -in 
due  course  to  be,  among  other 
things,  one  who  has  token  an  in- 
strument which  "is  complete  and- 
regular  upon  ite  fafce."  We  held  in 
the  case  of  Re  Philpott,  169  Iowa, 
556, 161 N.  W.  826,  Ann.  Cas.  1917B, 
839,  that  a  note  payaUe  "on  or  be- 
fore four  — .  after  dat^'  is  not 
"complete  and  regular  on  ite  face," 
is  not  negotiable,  and  he  who  takes 
the  sanw  is  not  a  "holder  in  due 
course."  We  now  hold  that  a  dote 
which  lacks  the  stomping  raqoired 
by  law  Is  not  "conv  _„.  ^  _ 
pfete  and  regular  on  JfSS^*^"*— 
ite  face,"  and  tturt  CSSST  •*"•"• 
therefore  i^intiff 
te  not  a  holder  in  due  eourse,  and 
must  mart  any  defense  that  is  good 
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aga^n^t  the  payee  who  transforred 
to  plaintiff. 

III.  The  defendant  maker  does  in- 
terpose defenses  which,  if  proved, 
wiU  defeat  the  payee  who  trans- 
ferred to  plaintiff,  (hie  of  them  is 
that  when  the  note  was  signed  he 
and  Le  Grand  also  signed  a  contract 
that  no  payment  should  be  made  un- 
less Le  Grand  first  performed  cer- 
tain things  that  he  agreed  to  per- 
form. Assume  that  all  defenses  but 
this  last  one  have  not  been  estab- 
lished. That  will  not  destroy  this 
last  defense  if  that  be  proved.  Is 
it  proved?  The  testimony,  includ- 
ing that  of  Humphrey,  a  witness  for 
plaintiff,  clearly  establishes  that 
such  a  contract  was  made.  The  evi- 
dence that  it  was  never  performed 
or  offered  to  be  performed  is  undis- 
puted.  If  Le  Grand  had  not  sold  the 

j.«...»«.* ..  ttote.  th"  defense 
t^ime  of  would   prevent   his 

»•»""*"*•  collecting  the  note. 

As  said,  this  plaintiff  is  in  no  better 
position  than  Le  Grand.  If  this 
were  all,  it  was  error  to  give  judg- 
ment against  Bako*. 

IV.  The  sole  remaining  question 
is  one  created  by  a  plea  of  estoppel 
made  in  the  reply  of  the  plaintiff. 
That  plea  asserts  that  Baker  "is 
barred  and  estopped  from  now  al- 
leging or  setting  up  the  defense  that 
said  Le  Grand  had  no  authority  to 
negotiate  said  note  or  to  avoid  pay- 
ment of  same."  The  bases  for  this 
conclusion  are: 

(1)  "Baker  had  afctnal  knotdedge 
that  Le  Grand  had  possession  of  said 
note  long  before  he  negotiated  same 
to  plaintiff,  and  had  actual  knowl- 
edge that  Le  Grand  was  attempting 
to  negotiate  same." 

(2)  "Baker  took  no  steps  to  pre~ 
vent  Le  Grand  from  disposing  of 
said  note  or  to  have  it  called  in  and 
canceled,  but  permitted  him  to  re- 
tain possession  and  to  negotiate  it 
to  plaintiff." 

Manifestly,  none  of  these  matters 
would-,  estop  Baker  if  Le  Grand  had 
kept  the  note  or  had  parted  with  it 
to  someone  who  had  knowledge  of 
the  ccmditianal  contract  between  Le 
Grand  and  Baker  and  of  tlie  breach. 


of  such  contract.  Indeed,  the  plea 
states  in  terms  that  Baker  is  es- 
topped to  assert  want  of  authority 
to  negotiate  or  to  avoid  payment  "of 
same  when  in  the  h^^  of  this 
plaintiff,  who  is  an  innocent  holder 
of  same."  It  follows  that  on  fair 
construction  tiie  plea  is  that,  since 
either  Baker  or  an  innocent  pur- 
chAser  must  suffer  on  account  of 
acts  and  omissions  by  Baker,  it  is 
Baker  rather  than  the  innocent  pur- 
chaser who  should  suffer.  That  ap- 
pellee so  construes  it  is  shown  by 
his  citing  Marshall  Field  &  Co.  v. 
Sutherland,  136  Iowa,  220, 18  L.R.A. 
(N.S.)  576,  113  N.  W.  770.  Fairly 
construed,  the  plea  is  wholly  based 
on  the  claim  that  plaintiff  is  an  in- 
nocent purchaser.  While  appellee 
does  argue  that  Baker*  has  no  de- 
fense even  if  plaintiff  be  not  an  in- 
nocent purchaso',  the  whole  of  his 
argument  makes  plain  that  he  rests 
his  plea  of  estoppel  on  the  claim  that 
he  is  such  purchaser.  It  is  more 
tiian  doubtful  whether  plaintiff  has 
established  the  alleged  acts  and 
omissions  by  Baker  by  a  preponder- 
ance of  the  testimony.-  But  whether 
he  has  or  not  requires  no  extended 
consideration,  for  we  have  hdd  that 
as  matter  of  law  i^intiff  is  not  an 
innocent  purchaser.  And  <«  a  plea 
that  certain  tilings  constitute  an 
estoppel  because  plaintiff  is  such 
purchiaser  plaintiff  „  ^  ^ 
must  be  defeated  ^ilSSSt^ 
no  nmtter  what  KSSL.*,".'^^ 
were  the  acts  and  c»«ttnm«i 
omissions  of  Baker  "**•• 
where  plaintiff  fails  to  prove  that 
he  is  an  innocent  purchase.  These 
acts  and  omissioBS  do  not  concern 
plaintiff  unless  he  has  the  standing 
of  such  a  purchaser. 

We  have  strictiy  held  the  loser 
below  to  the  rule  that  an  unchal- 
lenged bad  plea  becomes  a  good  plea, 
if  what  is  pleaded  is  proven.  But 
we  have  always  stopped  short  of  per- 
mitting tile  rule  to  apply  unleaa  tiie 
oiie  who  urged  the  estc^pel  had 
proved  all  the  fbct  allegaticns  of  the 
unchallenged  pleading.  See  Garland 
Corp.  V.  Waterloo  Loan  &  T.  Co.  — 
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must  be  demanded. 

j?dr^?fro>       Where    one    seeks 

hm*  pi«i»-  jodpnent    upon    a 

srood  in  law  becaute 
•sueh  plea  has  not  been  attacked  and 
that  he  has  proved  it  as  writt^  he 
4iiisald  see  ti>  it  tiiat  he  strictly 
fireves  tiie  bad  plea.    Plaints  bM 
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failed  to  ertablish  bis  plea  of  estop- 
pel. 
The  decree  below  will  be  reversed. 

The  trial  court  is  directed  to  <U»mi«8 
the  petition  and  enter  judgment  far 
costs  in  favor  of  appellant,  Louis 
Baker. 

Ladd,  Ch.  J.,  and  Evans  and  Free- 
ten,  JJ.,  concur. 


ANNOTATION. 
Absence  of  revenue  stamp  as  affecting  bona  fides  of  purchaser  of  bill  or  note. 


The  direct  authority  upon  the  ques- 
tion ander  annotation  herein  is  very 
limited.  In  Ebert  v.  Gitt  (1902)  96 
Md.  186,  52  Atl.  900,  the  fact  that  a 
promissory  note  bore  insufScient  reve- 
nae  stamps  when  purchased  was  held 
not  to  preclude  the  purchaser  from 
becoming  a  bona  fide  holder  where 
there  was  no  intent  to  defraud  the 
g9vemm«it,  and  it  appeared  that  at 
the  time  of  the  transfer  the  purchaser 
overlooked  the  fact  that  the  note  was 
insufSciently  stamped.  The  court  in 
this  case  adheres  to  the  rule  that 
whore  the  purchaser  of  a  note  has  no 
actual  knowledge  of  defenses,  merely 
suspicious  circumstances  sufficient  to 
put  a  prudent  man  upon  inquiry,  or 
even  gross  negligence  on  the  part  of 
the  purchaser  at  the  time  of  the  pur- 
chase and  delivery  of  the  note,  are 
not  sufficient  of  themselves  to  prevent 
a  recovery  by  the  plaintiff  unless  it 
appears  from  the  evidence  that  in 
taking  the  note  the  purchaser  acted 
in  bad  faith.  The  court  states  that  in 
the  case  at  bar  the  proof  showed  that 
the  purchaser  "acquired  title  to  the 
note  in  suit  in  the  usual  course  of 
business  before  maturity  for  a  valua- 
ble consideration  and  without  any  ac- 
tual notice  of  any  infirmity  in  the  title 
of  Alleman,  the  payee,  who  trans- 
ferred it  to  him.  It  also  appears  from 
the  proof  that  the  omission  of  the 
proper  amount  of  stamps  from  the 
note  was  not  due  to  any  attempted 
fraud  upon  the  Revenue  Act  of  the 
United  States  government.  In  the 
bill  filed  by  the  appellant  in  the  equity 
case  which  has  been  referred  to  there 
appears    the   express    averment   that 


'through  mistake  or  inadvertence  and 
without  any  intent  to  defraud  the  gov- 
ernment of  the  United  States  an  in- 
sufiicient  amount  of  stamps  were  put 
on  said  note.'  It  is  further  admitted 
as  a  fact  that  at  the  time  of  the  trans- 
fer of  the  note  in  suit  to  him  the  ap- 
pellee 'overlooked  the  fact  that  the 
note  was  insufficiently  stamped.' 
There  was  therefore  proof  going  to 
establish  every  requisite  to  sustain  the 
title  of  the  appellee  to  the  note  in  con- 
troversy. The  prayer  under  consid- 
eration ignored  all  of  this  proof  and 
in  effect  asserted  that  in  spite  of  it, 
if  the  note  in  suit  was  insufficiently 
stamped  at  the  time  of  its  transfer 
to  the  appellee,  this  single  circum- 
stance disentitled  him  to  recover  be- 
cause he  was  thereby  charged  'with 
notice  of  the  equities  attaching  to  the 
note  in  the  hands  of  Alleman,'  the 
payee.  This  legal  proposition  is  plain- 
ly at  variance  with  the  law  as  we  have 
found  it  to  be." 

It  is  stated  in  Burson  v.  Huntington 
(1870)  21  Mich.  415,  4  Am.  Rep.  497, 
that  the  want  of  a  revenue  stamp  on 
a  promissory  note  would  not  be  such 
a  circumstance  of  suspicion  as  to  put 
an  indorsee  upon  inquiry  in  taking  the 
note.  It  is  further  stated  that  under 
the  Michigan  decision  the  note  would 
be  valid  and  could  be  enforced  with- 
out a  stamp. 

The  cancelation  of  a  revenue  stamp 
by  one  other  than  the  maker,  whose 
initials  were  used,  was  held  not  to  be 
a  suspicious  circumstance  in  Martin- 
dale  V.  Stotler  (1909)  80  Kan.  87,  101 
Pac.  629. 
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The  court  in  the  reported  case 
(LuTTON  V.  Bakeb,  ante,  1696)  seems 
to  regard  its  decision  as  supported  by 
earlier  Iowa  decisions  to  the  effect 
that  where  the  purchaser  of  a  bill  or 
note  bearing  a  revenue  stamp  knew 
that  such  stamp  was  placed  on  the 
note  after  it  was  executed  and  deliv- 
ered, the  omission  of  the  stamp  could 
be  pleaded  against  him  (First  Nat. 
Bank  v.  Dougherty  (1810)  29  Iowa, 
260),  and  by  other  cases  in  which  a 
purchaser  of  a  post-stamped  note  has 
been  held  to  be  a  bona  fide  holder,  and 
in  which  his  character  as  such  is  ex- 
pressly based  upon  the  fact  that  he 
had  no  knowledge  that  the  note  was 
not  stamped  until  after  it  was  issued 


.  (Blackwell  vJ  Denie  (1867)  28  Um», 
63;  Gage  v.  Sharp  (1867)  24  Iowa,  16; 
Anderson  &  (?o.  v.  Starkweather  (1889) 
28  Iowa,  409;  Speery  v.  Horr  (1971) 
82  l0wa,  184;  and  see  Robinson  ▼. 
Lair  (1870)  31  Iowa,  9),  notwith- 
standing that  tiie  view  in  force  in 
Iowa  at  the  time  these  eases  were  de- 
cided, that  the  omiasien  of  tiie  stamp, 
even  if  nutdvertent,  invalidated  tha  in- 
strument, was  overruled  by  later 
cases.  It  is  to  be  observed  tiiat  Ae 
omission  of  the  stamp  was  relied  upon 
in  the  LxmoN  Case,  not  as  a  ground 
of  defense  to  the  note,  but  as  defeat- 
ing the  bona  fides  of  the  purehaaer 
and  thus  letting  in  an  independent  de- 
fense. W.  A.  E. 
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ABAKDomaan. 
Of  opontioa  of  itnet  nUwrnyt,  ■••  Cab- 

SIXB8. 

Of  wUa,  SM  HuaBANv  and  Win. 


♦  «» 


Of  aetfon,  see  AmawwNT  and  VanfAU 
Of  ftnisanee,  see  Nuisances. 
Of  kcMy»  MO  Wnxa. 


♦  »» 


ABATMMDBMT.  An  BXVIVA&. 

nr«et  of  dwth  t»  atete  action  for  di. 
▼oree     or     separate     msintenanco. 


♦  »» 


ABVSB  or  VBOCMHL 

Liability  for,  see  Fai,8E  Iufkisoniiuit. 
o»» 
ABUVTIHG  OWmMk 

Use  or  olMrtruction  of  street  by,  see  HuR- 

WATS. 


ACOS7TAIIOB. 

Of  gift  e-ui. 


ACCIDEMT. 


Pieetimption  of  negligenee  from,  see  En- 

DBNCB. 

lasnraace  against,  see  iNstnuNoa. 


What  constitutes  within  meaidngof  Work- 
men's Compensation  Aet,  see  WoKX- 

HEN'S  COMFENSATION. 

Peflnition  of.    6-1468. 


o»» 


AOtilUKMT  VHMUttAXatL 

See  Inbubancb. 


♦  »» 


AcoovHmra. 

Betwem  cotenants,  see  CkiTBNANCT. 
Between  partners,  see  Pabtnessbip. 


AOOOVHTS. 
As  ofidenee^  see  EnoBNCik 


*»» 


AOQ17XESCElfO& 

Estoppel  I>y,  see  Estoppel. 

*■» 

ACTION  OB  SUIT. 

In  geaexmL 

Abatement  of  action,  see  Abaibment  AND 

Betital. 
Action  by  stockboider  o£  corporation,  see 

Cobfobations. 
As  to  costs  and  fees,  see  Costs  and  Febb. 
Independent  suit  for  alimony  or  support, 

see  DivoBCE  and  Separation. 
Action  by  husband. or  wife,  see  Husband 

AND  Wife. 
Limitation  of  action  or  suit,  see  LlMTTA- 

noN  OF  Actions. 
Parties  to  action,  see  Parties.  . 
See  also  Private  Action. 
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Right  of  per»OH  iniured  to  recover  on 
automohUe  UoMIity  <iMwra*iee  poU 
loy.    e-881. 

Necessity  of  physical  possession  of  check 
by  payee  to  enable  it  to  maintain  an 
action  against  the  drawer.    6-613. 

Cendltloiu  preoedeMt;  pveauktatty. 

Conditions  precedent  to  m^ilamas  suit,- 
see  Mandamus. 

Necessity  that  mortgagee  tender  an  as- 
signment of  the  mortgage  in  order  to 
recover  on  the  mori^ge  notes. 
6-494. 

When  right  of  cotenant  to  resort  to  equity 
to  establish  his  title  in  case  of  pur- 
chase of  Outstanding  title  by  coten- 
ant  accrues.     6-280. 

Sefeaaes. 

In  action  for  assault,  see  Assault  and 
Battery. 

In  civil  suit  by  wife  for  support,  see  Dl- 
VOICE  AND  Separation. 

In  proceeding  to  abate  nuisaaee,  see  NUI- 
SANCES. 

Bight  of  indemnity  insurer  to  withdraw 
from  defense  of  suit  for  injury  and 
cast  burden  thereof  on  the  assured. 
6-367. 

Who  may  set  up  defense.    6-603. 

Hatave  of  aotloB. 

At  law  or  in  equity,   ft-1231. 

totmimt.  . 

Joinder  of  parties,  see  Pasties. 

Ineffectual  attempt  to  state  a  second 
cause  of  action  -  as  ground  for  de- 
murrer for  improper  joinder  '  of 
causes  of  action.    6^469. 

When  causes  of  action  arise  out  of  the 
same  transaction.    9-4S9. 

Joinder  of  cause  of  action  for  assault 
upon  one  seeking>to  enter  apartment 
house  to  deliver  supplies  to  tenants, 
and  for  injunction  against  further 
interference  with  such  entry.    6-459. 


♦  »» 


ASJOIHIXG  OWHSBI. 

Boundaries  between,  see  Boundabiss. 


i«t» 


AOmmST&ATIOH. 

Of  decedent's  estate,  see  Executors  Ain> 
Administrators. 


ADMISSIONS. 


Estoppel  by,  see  Estoppeu 
By  deiaumr,  see  Pleading. 


ADUIiTEBT. 

Effect  of  husband's  adultery  on  his  offer- 
to  resume  marital  relation*  as  a  de- 
fense in  a  eivU  suit  by  his  tetfe  for 
support,     ess. 

Wife's  adultery  as  defense  to  husband 
in    civU    suit    by    her    for    divorce. 


*«» 


ADVERSE  POSSESSION. 

As  to  limitation  of  actions,  see  Limita- 
tion OF  Actions. 

Eneroaetanent  pf  fenee  on  highvny  as 
affecting  title  or  rights  of  public. 
6-1210   (case  p.  ISOe)  . 

Mule  that  title  eubsequentlu  acquired  by 
grantor  or  assignor  inures  to  th» 
benefit  of  the  grantee  ot*  assignee  am 
affecting  question  of  color  of  Utle. 
»--l*ao  (case  p.  l*»e) . 

Permitting  proof  of  tilie  by  prescription 
under  allegations  of  ownership  in 
general'  termv."  '6^1483. 

.  ■  .      .4  ■  »    ■  ■  ■■ 


Misrepreaentations  ««  to  agm  «a  ostopyel 
to  plead  infancy.  9-410  (case  p. 
419) . 


»>» 


a«e  ov  oowimiT. 

Otva  UabUity  for  aseauU  on  femmta  un- 
der,  e-'ioie. 


Am. 

Right  of  action  for  pollution  of.    6-1564. 


AUENS. 

tMJateral  mttacle  on  order  admitting  (• 
ettigenship.     9-407   (came  p.   40«). 


AUKONT.' 

See  Divorce  and  Separation. 

4  ■  » 

ALLOWANCE. 

Making  of  aUotvance  to  vife  hp  huahami 
as  defenee  Ut  otvtt  mm  bp  Hmr  t*r 
sMpport.   e—es. 
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Sm  DiFbouAne  and  GmrauiAB  OrmnM. 


♦  «» 


AKBIOUITT. 

In  insurance  poliejr,  see  InsotUMtM, 

In  statute,  see  Statutes. 


»«» 


AMENDMENT. 

To  Constitution,  see  Ck>NsnTnnoNAL  Law. 
Of  pleading,  see  Pleading. 
Of  8tatate»  sm  Statutes. 


ANCIENT  DEED. 

Am  evidence,  see  Etidemcb. 
e«»         - 


AN8WEB. 


8m  Pleading. 


#»» 


AMTEDATINO. 

9ffeet  of  antedating  insurance  potien  on 
date  from  ichich  froTniunt  periods 
•re  to  be  oontvuted,    0—786. 


♦  «» 


ANTSNtTPTIAX.  OONTBAOT. 

Sm  Busband  and  Wm. 

e  I  »  ■ 

ANTXT&1T8T  IiMiW. 

dee  MoNOP(X.Y  and  Combinationi. 

e«»  ■ 

APASTMENT  HOVSE. 

Duties  and  liabilities  of  owner  of,  to  ten> 
ants  or  person  having:  business  with 
tenants,  see'  Landlord  and  Tenanr 

What  constitutes.    6-469. 
License  to  enter.    6-469. 


APPEAX.  AND  EBBOB. 

As  to  bill  of  review,  see  Review, 

Oroas  errors. 

Befusal  to  review  rulingrs  against  appellee 
which  are  not  brought  up  by  cross 
appeaL    6-186. 


Britfs. 

Duty  of  party  to  present  all-  questions  in 
his  original  brief.    6-166. 

Bales  of  deelsloB. 

Besolving  in  favor  of  plaintiff  for  whom 
judgment  has  been  entered  any  con- 
flict of  evidence.    6-1146. 

Preswjnptieas. 

Presumption  that  trial  court  submitted 
an  issue  under  proper  instructions. 
6-456. 

Presumption  that  trial  court  discharged 
its  duty  to  warn  prisoner  before  ac- 
cepting plea  of  guilty.    6-687. 

PiMumption  that  court  did  not  abuse  its 
discretion  in  denying  prisoner's  mo- 
tion to  withdraw  plea  of  guilty. 
6-687. 

SufBciency  of  evidence.     6-146. 

IMseretioaary  matterc. 

Amendment  of  pleading.    6-466. 

Admission  of  evidence  of  reputation  of 
witness  for  truth  and  veracity  in  re- 
buttal of  evidence  contradicting  state- 
ments made  by  him.    6-S59. 

Qvestleas  aot  nise4  feelow. 

Jurisdiction  of  equity.     6-1182. 

Sight  of  complainaat  failing  to  appeal 
from  decree  awarding  interest  to  nim 
to  ask  appellate  court  to  increase  the 
•mount    6-1182. 

Bnrors  ■wakroA  e»  e«re4  feelew. 

Trial  of  ease  on  merits  without  eontention 
that  any  traversable  allegations  iii 
the  pleadings  had  been  admitted,  as 
waiver  of  failure  to  deny  affirmative 
allegations  in  the  answer.    6-676. 

Cure  of  error  in  refusing  to  permit  de- 
fendant to  be  cross-examiined  a*  to 
statements  made  out  of  court  b7  per- 
mitting other  persons  to  testify  in 
regard  to  them.    6-981. 

Curing  by  instruction  error  in  rejecting 
evidence.    6-1476. 

iKevlew  of  faets. 

As  to  excessive  or  inadequate  damages, 
see  Damages. 

MeHew  on  appeal  of  etMtonce  aa  to  gen- 
Minenesa  of  disputed  doowmento. 
•-007  (ease  p.  OOO) . 

CSeneral  rule  as  to  distnrbini;  findings, 
6-1426. 

Beview  of  finding  by  Jury  on  conflicting 
evidence  as  to  whether  note  was  pro- 
cured from  maker  by  fraud.    6-466. 

Refusal  to  overrule  findings  of  fact  which 
cannot  be  said  to  be  witiiovt  warrant. 
6-613. 

Conclusiveness  of  special  verdict  fixing 
value  of  use  of  property  in  replevin. 
6-476. 

Reversal  of  finding  which  is  Inherentiy 
improbable.    6-669. 
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Finding   t 
e>68«. 

Findings  of  trial  coort  upon  disputed 
questions  of  fact.    6-549. 

Right  of  New  York  coivt  of  appeals  to 
examine  the  evidence  upon  appeal 
from  a  decision  of  the  appellate  aivi- 
sion  which  is  not  unanimous.    6-681. 

Conclusiveness  of  findings  by  court  sitting 
without  jury.    6-1603. 

Findings  of  master  on  reference,    6-1340. 

B«TenlbIe  error  — as  to  evldemoe. 

Error  in  admission  of  evidence  which 
cotdd  only  affect  the  amount  of  the 
verdict.    6-1291. 

Error  in  admission  of  opinion  evidence 
where  there  was  other  testimony  as 
to  subject-matter  of  opinion  and  suf- 
ficient competent  evidence  to  sustain 
finding.    6-1242. 

Exclusion  of  evidence  which  would  not 
have  changed  result.    6-396. 

Refusal  to  permit  witness  to  answer  a 
question  involving  an  argument. 
»-103L 

Excluding  testimony  that  insanity  is 
heremtory  on  question  of  insanity  of 
particular  persons  whose  relatives 
are  shown  to  have .  been  insane, 
6-1476. 

—  ■•to  lastnietfoaa. 

Effect  of  predicating  authority  of  local 
eoandl  of  mutual  benefit  society  to 
waive  conditions  upon  the  wrong  sec- 
tion of  the  by-laws,  in  submitting  to 
jury  .question  wh^er  ooutott  nUl 
■  waived  such  conditions.    6-691^ 

Refusal  of  request  for  proper  charge  al- 
ready covered  by  instructions  given. 
6-1031.. 

—  rabMisslom  of  Isanea. 

Reversible  error  in  refusal  to  permit  jury 
to  consider  punitive  damages  where 
verdict  was  for  defendant.     6-1048. 

^as  to  finding,  verdict,  or  Jndcmentf 

Proceedingfs  to  fix  the  degree  of  the  crime 
upon  entry  of  the  plea  of  non  vult 
contendere  in  homicide  case.     6-690. 

Wrong  reasons.    6-789. 

•fadcmoat. 

Refusal  to  direct  final  judgrment  where 
justiee  requires  further  evideaeML 
6-13& 

Necessity  of  new  trial  on  reversal  of  a 
judgment  in  the  appellate  court  which 
reversed,  that  oc  the  trial  eonrt 
6-1291.  • 

Directions  to  trial  court  ayon  reversal  at 
conviction  of  murderer  because  o#  ac- 
ceptonce  of  plea  of  non  vult  oenten- 
dere  as  a  confession  of  guilt.    6-699. 

Conclusiveness  of  decision,  on  lator  ap- 
peal   6-1503. 

Rehearing. 

Right  of  party  to  present  in  petition  for 
rehearing,  points  not  presented  in  his 
original  brief.    6-166. 


•  a  WBI  WW  B^  * 


Of  ^MWfHnger,  see  Cj 

Civil  liability  for,  see  Falsi  lunaami- 

HBNT.  ■     • 

Bight  to  erow«eJtiaatiM*  tusoused  mm  to 
prior  arreat  for  purpose  of  affteUnff 
M0  taretUbiUt^     th^lStl. 


ARSEmCAI.  POISONIHa. 

As  accidettt  within  meaning-  of  Work- 
■•     men's  Compensatien  Aeta.     »-l*OS. 


«»»» 


AS8A1TI.T  Aim  BATTERY. 

la  aoaeral; ' 

Measure  of  damages  for,  see  Damages. 
Liability  of  master  for  assault  by  serv- 
ant, see  Master  and  JServant. 
SuflSciency  of  complaint  in  action  for,  see 

-    PLEADINa 

Cause  of  action  for  assault  and  ftottety 
uf»on  wife  as  eommunitp  property. 
O—IOSO  (case  p.  1OS0) . 

Bight  of  one  spouse  to  maintain  mn  oe- 
tion  against  the  other  for  assault  and 
battery  under  th^  Married  Wonum's 
AcU.    e-1088  (casep.  lOai). 

Ofva  llabHtty  groteing  out  of  mutual 
eom,bat.     0—388  (case  p.  889). 

Civil  action  for  assault  upon  female  per- 
son.     8—08S  (case  p.  081) . 

AdmissibOity  of  kvidence  of  the  bmd 
moral  character  of  the  parties  to  a 
ottrtl  action  for  an  indecent  as—alt 
upon  a  female.,  9—lOSl  (oaee  p. 
104t8) . 

Definition  of  battery.*  6-981. 

Joinder  of  cau^  of  action  for.  assault  witii 
one  for  Injnnction.    6-48$; 

Necessity  of  joining  husband  as  parfar 
plaintiff  in  action  by  wife  for  assatuc 
on  her.    6-1066. 

Evidence  in'  action*  by  wife  against  her 
husband  for  assault.    6-1031. 

liOBtructionB  in  action  by  wife  for  assault 
by  husband.    6-1031. 

Instructions  in  action  for  Indecent  as- 
sault upon  female.    9-1048. 

Evidence  that  parties  had  engaged  in  a 
mutual  combat  in  civil  aetioa  for  as- 
sault.   6-386. 

By  landlord  on  one  attempting  to  exer- 
cise his  jmplie<l  license  to  deliver  sop- 
plies  to  tenant.    6-469. 

Defeases  t  Jastlfiostion. 

Juetifteation    for   assauU    upon    fetnale 
e-907. 


ftUlt. 


Waiver  of  right  to  recover  for 

6-627. 
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Recovery  of,  as  element  of  costs,  see  Goers 
AND  Fees. 

In  divorce  snit,  see  DiroKCB  Am>  Separa- 
tion. 


£0Mll«r's5  IMDEiX  TO  NOTES  AND  0ASB4. 

When  fcxM  in  «deetinf  tnspssser  frmu 
premises  which  ne  entered  peaceably 
isJnsHfled.    9-827. 

Rigrht  to  instruction  that,  if  trespasser  re- 
fused to  leave  premises  on  demand  of 
owner,  the  latter  had  a  right  to  eje<» 
him,  using  such  force  as  was  reason- 
ably necessary.     6-527. 

Justification  of  assault  by  husband  on 
wife.    6-1031. 

Itelease  from  custody  of  one  arrested  by 
a  private  person  upon  agreement 
that,  if  the  former  should  not  be 
turned  over  to  a  peace  oflSeer,  he 
would  not  return  to  the  latter's 
premises,  as  a  waiver  of  former's 
right  to  recover  for  assault  commit- 
ted by  the  latter.    6-627. 


i7M 


AinOMATIO  SPBIKKLEBa. 

fiequiring   equipment  of  buildings   with, 
see  Buildings. 


^♦^ - 

AVTOXppCLES. 


♦  »» 


ASSIOmfEllT. 


Of 


negotiable    papers,    see    Buls   ahd 

Notes. 

Of  corsorate  stock,  see  OcAtPoRATiONS. 
Of  mortgage,  see  Mortcage. 

A«to  thmt  NH«  •wbaecHONliw  «o«M«rad  by. 
tumigntnent  Inures  to  the  benefit  of 
the  asaignee  mm  aifeoUng  queation  of 
eolor    of    UOe.     9-1480     (etue    p. 

Jvriadiction  of  aniity  of  soit  t«  cafocM 
assignment  ox  interest  in  decedents 
estate  as  collatenl  to  a  note.    6-1696. 

Bight  of  mortgager  who  Itas  assigned  the 
equity  of  redemption  to  notice  of  pror 
ceedingji  to  foreclose  the  mortgage. 
•-494. 


e «»         — 

ASaiOHMEHT  FOR  OKEDITORfl. 

ttight  of  aaelgnee  for  ereditors  under  <n- 
AemM<%r  itMuroMoe  poUfit*     9-ia^9 

ftauM  Mk  laai,  M»a^. 


*»» 


AsmncPTiOM  OF  Rxax. 

By  servant,  see  Mastib  and  Sibtant. 
■  #»» 

ATTACHmarr. 

Property  exempt  fh>m,  see  Ezbuptions. 


ATTOKHETSb 


attorney 


Validity   of  eontraeta  between 

and  client,  see  Contracts. 
Power  of  .attarney,  see.Powqt  of  Attok- 

Htrt. 
Argument  or  eonduet  of,  on  trial,  see 

Truu 


Im  ceneraL 

Insurance  against  liability  for  injury  hy, 

see  Insurance. 
As  to  jitney  busses,  's6e  Jrnky  Bvbsbs. 

Damages  for  nei^icsnt.iDipry  to.    6r418. 

Question  whether  employee  was  acting  in 
the  employer's  boatnesa  whoi  anag 
employer's  automobile.     6-w7. 

Employee  entitled,  as  part  of  his  conk- 
pensatlon.  to  use  of  his  employer's 
automobile  for  his  own  pleasure,  as 
a  mere  bailee  while  so  using  the  car. 
6-307. 

Imputing  negligenoe  of  baUee  of  automo- 
bile to  the  owner  JN  as  to  prevent  re- 
covery by  latter  from  a  third  person 
neeligentty  injortog  tiMr  car.    6-307. 

Judieial  notice  that  automobiles  are  more 
«(tai  driven  without  refersnee  to 
legal  speed  than  in  observance  of  it. 
6-669. 

Judicial  notice  as  to  automobile  races. 
6-^485. 


Mecliceaee  l»  pa«  •<. 


e-aa^f, 


Cutting  eomera  aa  negligence. 

(case  p.  318) . 
f'Xmergenef/  rate"  as  applied  to  auto- 

mobile   drivers.      0-OSO    (cases   pp. 

909,  070) .  °  1 

Application  to  antumUbllM  of  statute  re-' 
quiring  teams  meeting  on  highway  to 
turn  to  the  right    S-669. 

Duty  of  one  driving  around  street  corner 
or  a  curve  or  a  bend  in  ^e  road  to 
keep  to  the  right  of  tlie  middle  of 
the  traveled  part  of  the  road.    6-669. 

Operating  automobile  with  defective 
bralce.    6-679. 

Negligence  in  proceeding  on  the  aseump- 
wm  that  an  approaching  street  car 
is  not  going  to  stop  at  a  regular  stopt- 
ping  place.    6-679. 

Assiuning  in  instruction  fact  of  negli- 
gence in  operation  of  automobile. 
9-676.. 

Onntrlbntory  nagUseaoe  vf  one  Injured 

Kmergenev  rule  as  applied  to  itutomoMti 
drtvera,  9~080  (eases  |»p.  e09,\ 
070) . 


Tke  4«slk  im  eaek  eltailom  staads  fsr  AXM. 


Digitized  by 


Google 


170? 


AMERICAN  LAW  BEPOBTS.  ANNOTATEI>. 


[6  AIi.R. 


NegllcenM  «f  iximt  in  colliding  with  a 
ittitchine  cutting  a  comer.     6-318. 

Right  at  one  driving  on  the  wrong  aide 
of  the  highway  to  rely  on  a  machine 

I  coming  uom  the  opposite  direction 
not  exceeding  the  speed  limit.    6-669. 

Effect  of  cutting  blind  comer,  and  so 
rendering  colllalon  with  approaching 
car  immineni]  to  jprevent  recovery 
of  damages  for  injury  to  car,  al- 
though the  driver  of  the  approaching 
car  m  the  emergency  turned  to  the 
left    6-«69. 


♦  »» 


BAD  FAITH. 

S^  Good  Faitb. 


WfTiltWtT. 


Impating  negligence  of  bailee  to  bailor, 

see  NEGLIOBNCE. 

Employee  entitled,  as  part  of  his  com- 
pensation, to  use  of  his  employer's 
automobile  for  his  own  pleasure,  as 
a  mere  twilee  while  using  the  ear. 
e-807. 

♦  «» 


BAmWDVTOr. 


Proceeding  by  trustee  in  bankmptey  to 
enforce  stockholder's  liabili^,-  see 
CosoRATioirs. 

Right  of  trustee  in  banleruptey  «tnd0r  in- 
damnity  inauranee  policy.     0—J840 

(oa»e»  pp.  laai,  t»a») . 

Question  whether  action  by  bankruptcy 
trustee  to  recover  on  policy  of  in- 
demnity insurance  held  a  bankrupt  is 
at  law  or  in  equity.    6-1231. 


♦  «» 


BAmcs. 

Aa  bona  fide  holder  of  negotiable  paper, 
see  Bnxs  and  Noie8. 

Imputing  to  bank  knowledge  of  officer  or 
agent.    6-284. 


De»*sit*, 

Gift  of  bank  deposit. 

CoUeetioaa. 


6-llL 


Dutu  of  bonis  taking  bill  or  note  for  col- 
leiMon  to  see  that  it  is  returned  if 
not  paid.    9-eiS  (case  p.  013) . 

M eesore  of  ear*  of  bank  in  which  check  ia 
deposited  for  credit,  in  making  col- 
>        lection.    6-618. 


Du^  of  iMtpk.to  resort  to  extraordinary 

methods  to  collect  check.    6-618. 
Sending  directly  to  bank  required  to  pey. 
6-61S. 

Otker  traaaaetloiia;  SMmuity. 

Bank  as  bona  fide  holder  of  negotiable  pa- 
per, see  Bills  and  Noras. 

Liability  of  national  Tfanlt  on  guaranty 
of  loan  to  third  person  from  which 
it  derives  heneflt.  a— 179  (ease  p. 
109). 

♦  «» 


BAHNEKS. 


Xjegality  of  display  of  banners  advistng 
public  of  existanoe  of  indMStrial  dis- 
pute or  that  employer  is  "unfair." 
B-0S4. 


e«» 


BABBBD  WIBB. 

Constitutionality    of   statute    forbiddino 
use  of  bar^BS  tsir«  fsnees.    9~»1^ 


BATTERY. 

See  AKutvi/r  am»  BAnonr. 

4«» 


BEST  AND  SEOOITDABT  ETXDBBOB. 
See  Etidenck. 

♦  »» 
BEVEBAOE8. 


to  meqtUre  Hseiiss  for  mU  of  ee/t 
dHnles.    »~tA17  (one  p.  ■1*X») . 
Tmlidity  of  statute  or  ordinance  raquiT' 
ing  beverages  to  be  sold  in  a  sped' 
fed  quantUy.     0-«»9. 


e«» 


BIOTOKES. 

Judicial  notice  aa  to  bicycle  races.    6-486. 

<■> 

BCU,  OF  rAMeBWaiAWL 

See  Pleading. 

■  '■  -  ■    *»m 

nwL  OP  Bcvaw. 

See  Review. 
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BIXJJB  AMS  HOTEB. 

Collection  of,  see  Bank& 

Estoppel  by  negligence  as  to  commercial 

paper,  see  Estoppel. 
Interest  on,  aee  Intsrhtt, 

OMMidevatloB. 

Title  of  peraon  negotiating  an  inatmment 
obtained  for  an  illegal  consideration. 


6^84. 


■osvtUMUty. 

Effect  of  qualified  indorsement  on  back  of 

instnunent.    6-240. 
Effect  of  words  "as  per  contract"  written 

on  back  of  note.    6-1663. 

ImdeTsemevt. 

Effect   of    indorsement   on   n^Eotiability, 

see  supra. 
Ril^ts  of   transfeveea   against   indorser, 

see  infra. 

Bishis  of  tnuMferees  semerallj. 

Note  takm.  after  maturity.    6-240. 

Sstoppel  of  maker  who  permits  payee  to 
retain  possession  of  conditional  note 
to  set  up  breach  of  the  condition 
against  an  assignoe.    6-4696. 

Binding  effect  as  between  parties  and  as- 
signees not  in  good  faith  of  agree- 
ment that  no  payment  shall  be  made 
Ml  a  note  unless  purchaser  first  per« 
fi»rins  certain  acts.    6-1696. 

Wk*  are  bona  Sde  kolden. 

Burden  of  proving  bona  fides,  see  Evi- 

DBNCB. 


Neeenity  that  purchaser  have  actual  no- 
tice of  infirmity  or  knowledge  of  sneb 
facts  that  his  action  in  taking  the 
instrument  amounts  to  bad  faith. 
6-466. 

Effect  of  words  "as  per  contract"  on  back 
of  note.     6-166S. 

Suflieieney  of  fact  that  note  is  payable  to 
ov4er  of  the  maker  to  excite  suspicion 
of  purchaser.    6-466.    . 

Purchaser  with  notice,  after  maturity,  of 
notes  executed  as  a  series,  with  stipu- 
lation that  failure  to  pay  any  one 
of  them  when  due  riiould  automatic* 
ally  mature  all  the  others.    6-240. 

Aetloms  amd  Aetemses. 

Necessity'  that  mortgagee  tender  an  as- 
signment of  the  mortgage  in  order  to 
recover  on  the  mortgage  notes.  6-494. 

Review  of  discretion  in  permitting  amend- 
ments of  complaint  in  action  on  note. 
6-^56. 


BOHA  nSE  HOI.DEB. 

Of  note,  see  Bills  and  Notes. 


♦  •» 


BONDS. 


Replevin  bonds,  see  Repusvin. 

Right  of  holder  of  preferred  stock  in  cor- 
poration to  preference  over  holders 
of  debenture  bonds.    6-783. 


(JreMUng  tfce  proceeds  of  itegoUable 
]N»per  to  holder's  deposit  account  n» 
eonatttuUng  Itahle  a  holder  in  due 
cotMwe.  «-^8A8  fooees  pft.  284,  9*0, 
247). 

Absence  of  neuewue  stamp  a«  affeeUng 
bona  fides  of  purchaser  of  bill  or 
.note.    9-1701   (com  p.  1009). 

Suflieieney  of  evidence  to  show  bad  faith. 
6-234. 

Of  note  given  for  purchase  price  of  prop- 
erty which  was  transferred  to  pre- 
vent defense  of  breach  of  warranty. 
6-240. 

Duty  of  one  contemplating  purchase  of 
note  to  inquire  of  maker  whether  he 
has  a  defense  to  it.    6-456. 

Note  taken  as  collateral  security  for  ante- 
cedent debt    6-1668. 

—  Botleoi  f aets  pattins  om  laqvlry. 

Fact  (hat  note  is  tnade  payable  to  maleer 
as  aifeetino  bona  fides  of  purchaser. 
9-468  (case  p.  469). 

Mere   knowledge    of   fttets    snlBcieDt   to 

create  a  suspicion.    6-240. 
Effect  of  knowledge  of  facts  sufflefMtt  to 
lit    prudent    man     upon    inquiry. 
-234. 


<>■» 


o— ^ 


BOOK  Acoovirrs. 

See  Accounts. 


<»> 


BOVBD  ABIES. 
By  klgkway. 

Bncroachment  of  fence  on  Mghu>ay  as 

affecting   title  or-  rights   of   public- 

9-1210  (case  p.  1206) . 
IdtgoMon  of  division  Mn^  under  oonuey- 

ance  of  land  as  affected  by  street. 

6-119S  (case  p.  1163). 

Presumption  that  fences  and  trees  along 
border  of  highway  are  placed  in  ac- 
cordance witn  the  monuments  or  on 
lines  designated  by  the  highway  au- 
thorities.   6-1206. 

Suflieieney  of  evidence  to  rebut  presump- 
tion that  the  portion  of  a  lot  between 
the  center  and  side  Unes  «f  a  street 
is  to  be  considered  In  detertnining  the 
boundaries  of  a  conveyance  of  the 
-  half  of  the  lot  bordering  on  the  street. 
6-1163. 
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Estoppel  of  pablie  to  assert  title  to  por- 
tion of  highway  which  abutting  own- 
er has  fenced  in.    6-1206. 


♦  »» 


BOTOOTT. 

Injunction  against,  see  InjunctioK. 
In  general,  see  Conspiracy. 


■rake. 

Negligence  in  operating  aatomobile  with 
defective  brake.     6-679. 


♦  «» 


BBEACK. 

Of  contract,  see  Contsactb. 


BREAD. 

VaUditif  of  statute  or  ordinance  regulat- 
ifig  size  or  wetfiht  of  loaves  of  bread. 
0-*29    (case  p.  *2») . 


BRIEFS. 

Ob  appeal,  see  Appeal  and  EsaoM. 

<■ » 

BROKERS. 

Personal  liaMUty  of  broker  for  brea«h 
of  contract  by  his  principal,  e-041 
(cases  tip.  988,  08t) . 

Proof  of  all  tin  facts  and  circumstances 
in     determining     question     whether 
principal    or    broker    is    liable  '  fo« 
sch  of  contract  of  sale.    6-687. 


Bnumro  abb  cowtmnronoB 

OOBTRAOTS. 

Measure  of  damages  for  breach  of,  see 
Damaqes. 


#«» 


BimmBBs. 


Interference  with,  by  boycott,  see  CON- 

'      snBACY.. 

validity  of  ordinance  regulating,  see  Mu- 
nicipal CORFOKATIONS. 

Unfair  competition,  see  Unfair  Competi- 
tion. 

ttlght  to  transaict  business  with  all  who 
voluntarily  desire  to  engage  in  busi- 
ness with  one  as  a  property  light. 
6-901. 

Right  to  carry  on  lawful  business  wifSioat 
obMmefiba  as  a  property  right. 
6-894. 

Carrying  on  lawful  business  In  aadi  a 
way  «8  to  oonstitnte  a  nuisance. 
6-1002. 

Injunction  against  operation  «f,  u  nai- 
sancfr.    6-1806. 

BUTTER. 

FoUdiCy  of  statute  «r  orMnmnee  regntr 
4N(r  Imtter  «•  be  soM  «m  a.  spmotlMi 
qMvnttty  or  veeioM. 


BVXLDIirOS. 

BMfrtoMoMS  OS  to  loootion  of  laundry  in 

Mmod^^bttadtng.    «-ieOO. 
yalidUy  MM  construction  of  rc^uircmtent 
■         of    automatic    sprinklers.     0-1601 
(case  p.  l'sa4) . 


^>» 


BT-IAWS. 

ntffkt  to  oompunn  »f  eMAHWMMM*  •f 
union  by-laws  by  tekMt  bsyestt  is 
made  effeeUve.    e-OO*. 


^*»- 


0AHCEI.ATIOB. 

Of  contract,  see  Gontkactr. 


#■>» 


OAPITAIi  OFFENSE. 

Pleading  in,  see  CrimiNai.  LaW. 

♦  »» — 

OAPITAI.  PtmiSHlISBT. 

tnconteatable  clause  in  insurance  polietf 
as  excluding  defense  that  ininirea 
v>as  executed  for  crime.    8—448. 

*•» 

CARRIERS. 

As  to  jitney  busses,  see  Jitney  Bhsshb. 
As  to  reUtions  between  carrier  and  its 
employees,  see  Master  and  Servant. 
As  to  carriers  by  telegraphs,  see  Tble- 

QRAPHS. 

VMMWBca*  oarrlexe. 

Duty  to  tran^ort;  refusal  to  admit  pas- 
sengers to  crowded  street  car.    6-118. 
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MUght  to  «xelMde  urban  tragto  fr«M  ink 
terurban  ears.  e—OSa  (eaae  p.  098)  . 

Risht  of  common  carrier  to  adopt  reason- 
abl«  rules  and  regulations  and  use 
necessary  force  to  compel  their  ob- 
servance.    6-628. 

Neceuity  of  exhansliiig  remeAy  befbre 
'  rallToad  commission  for  attempt  by 
carrier  to  enforce  unreasonable  regu- 
lations before  resorting  to  oourts. 
6-628. 

Right  of  street  car  company  to  prescribe 
reasonable  regulations  as  to  number 
of  passengers  that  shall  ride  in  cars. 
6-118. 

Reasonableness  of  rule  excluding  urban 
traffic  from  intentrban  cars.    6-628. 

•»''trka  mac  fmautmgtm. 

Btatum  aa.  street  car  passenger  of  person 
transferring  from  one  oar  to  onotH' 
•r.    e-iaoi  (ease  p.  1»»1) .  . 

Termination  of  relatiMi  when  pasaengw 
aligfata  from  street  ear  at  end  of 
Journey.    6-1291. 


—  •neat  of  paaaenser. 

Wrongrful  arrest  by  employees. 


6-1469. 


'— maarare  of  oare  required;  aaBllBeaee 
seaerally. 

Presumption  and  burden  of  proof  as  to 
negligeace,  see  Etidbnce. 

Remedy  of  one  injuired  by  street  car  com- 
pany permitting  car  to  become  over- 
crowded.    6-118. 

Carriers  of  frelsht. 

Validity  of  contract  exempting  carrier 
from  liability  for  negligence  of  its 
own  servants.    6-1081. 

Qoveraakentsl  eeatrolt  rates?  dwty  to 
operate  roDad. 

Jfwwia  of  prevenUng  ovorcrowMng  of 
Street  care.    «-184  (ease  p.  lis). 

Right  of  oarrier  to  iutUeial  release  from 
eoiUfmet  rate*  wMofc  had  beoome  in- 
adequate.     tf-10ffO   (ease  p.  104S). 

Prescribing  number  of  passengers  to  be 
carried  on  street  cars.    6-118. 

Street  railway  fares;  binding  effect  of 
contact  aH  to.   '6-16^ 

Duty  to  continue  operation  of  unremn- 
nerative  street  railway.     6-1648. 


Liability  of  one  toi  i^lory  to  the  prop- 
erty rights  of  another  by  causing, 
through  dureas,  coereioB  or  fraud,  the 
acta- of  third  jwrson  which  produces 
the  injury.    6-901.  •> 


CAVEAT. 

To  will,  sec  WiUA 


•  »» 


OEBXAUfTT. 

See  iNDEnNimoiSS  amp  XJncebtaikty. 

.  : *»»  .  .  .■ 

OHAMPERTT  AND  MAINTEHA^OE. 

Valtditi/  of- agreement  by  attorney  to 
save  client  harmless  from  costs  and 
eoqwnaes.    0r-lA4  (eaae  p.  194). 


OHABACTEB. 


Admissibility  of  evidence,  as  to, 

DENCB. 

♦«» 


Evi- 


OHASTISEMEVT. 


Assault  fn  inflicting  tOuutisement  on  fe- 
male child,    e^iooe. 


OHASTITT. 


VnehasUty  of  utife  anterior  to  the  moT' 
riage  as  defense  to  husband  in  eMl 
suit  by  her  for  support.     9—4B. 

AdmiselbtUty  of  evidence  as  to  chasUty 
of  plaintiff  in  a  dvU  action  for  an 
indecent    assault    upon    a    female. 

0-ioai. 

Assault  by  putting  u>oman  in  fear  of  at' 
tack  on  tier  chastity.    0—098. 


♦  «»■■ 


CBBBWU. 

Collection  of,  see  Bama 

Necessity  of  physical  possession  of  cheek 
by  payee  to  enable  it  to  maintain  an 
action  against  the  drawer.    6-618. 

Payment  by.    6-61S. 


e»» 


CASE. 

For  conspiracy,  see  CoNSFiaAoy. 


<»»»■ 


CBVWUOH. 

Ordinance  prohibiting  location  of  steam 
laundry  within  certain  diatanee  of 
church.    6-1693. 


<nM  dMfh'te  «Mll 


oMatlom  sttmU  for  AXX. 
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Vonaug  of  vrMiumoe  f«rhUUUmo  —*•  of 
eUtar  in  lew  M«m  oartate  gwwMtir. 


♦  «» 


OIHDEBS. 

Rigrht  to  recover  for  injury  to  pros 
from  didders  cast  thereon  by  railroad 
trains.    6-714. 


*»» 


OSMOVUkXM. 

Legality  «/  <ftotHM(tfon  o/  oireulara  giV' 
tng  notice  to  public  of  industrial  dia- 
pute,     e-020. 

♦  »»  — 


oncinraTAiinAXi  evibekob. 

AdmiMibili^  of,  see  Etidenck. 


ornzEVt. 


See  Aliens. 


#«» 


OX.ASS  U30XSXATX01I. 

See  Constitutional  Law. 
♦  «» 

0ZA8ED  SHOP. 

BeftiBal  of  union  mm  to  work  witti  non- 
union men.  6-€87. 


^*» 

eOAUHO  BTATIOHS. 

OperuHon  of,   by  railroad  companii  m» 
mtiettnee  to  propartif.    0-799. 


<»» 


BjT  baak,  mo  BANSa 


coxxmuoir. 


r<«M  to  Ml  M|»  Ma  mi</«'«  adwMwy  «• 
Oelemm  in  etvU  mtU  by  ]k«r  /or  di- 


#»» 


OOZAR  OF  TITLE. 

la  general,  aee 


What  oottaMtMtM  tvMMM  awamiiii  «/  O^ 
eupifing  Olaimante'  Aete  permUtt4$»0 
d«/Mtacl  party  <n  oaae  •/  «MlMBraa 
vfaiMM  <o  yH(B  Umda  to  ceaijeiiaa- 
Mon  fef  ftwpi'oaaweiita.    0—aoa. 

DeflaitiBn  of.    6-48. 

Neoeasity  of,  to  entitle  eeenpant  of  real 
estate  to  eompensatian  for  improve- 
ments on  ejectment.    6-88. 


#«» 


OOMBINATIOHS. 

As  to  eonspiraey,  see  GONsroucT. 
In  general,  aee  Monopoly  and  Cohbina- 
noNS. 


OOMMEMCK. 


JBefuaal  of  raateay  em^oyeea  to  hmndle 
oara  or  freight  during  induatrial  dia- 
ptite  4u^itUe*tfreit£e  tottfc  tafarstoto 
commerce.    9—oeo, 

Adherence  to  common-law  psineiple  wMeh 
inva^ates  contraet  limiting  liability 
ftor  negligent  transmiaaian  of  tela- 
gram,  as  an  interfraance  witk  inter- 
state eommeree.    6-1081. 


OOESaOK. 


See  DuKBSS. 


COIdtATEmAI,  ATTACK. 


On     order     iidUMUng     to 
0-4O7   (oaae  p.  400). 


ettlzenahip. 


On  validity  of  teacher's  certifieate  in  ac- 
tion by  him  to  recover  salary.    6-736. 


OOMXEBSCXAX.  BOKSIk 
See  Bonds. 


.f* 

OOmaMIOHBBB. 

CONSTITUnOIf- 


Del^iation  of  power  to, 
AL  Law. 


Heavy  Italia  tfp»  iM  wmA  tov  •MMtajUUmsi  rasMUi  tne  for  eases. 
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Bii^t  «f  fndamiuty  inaorer  wbieh  aban> 
osna  its  obligation  to  ^end  a  suit. 
to  dafoat  a  recovery  for  money  paid 

a  the  aimred  in  settlement  of  the 
tim,  on  the  ground  that  it  was  paid 
in  eomyromise  without  a  iadgment. 
6-367. 


oomtnnsE. 

Of  incompetent  person, 
Pebsons. 


IncoMfbtent 


Sc9pe  and  elfect  of  provision  for  appotnU 
ment  of  €!omtnUtee  for  estate  of  con- 
vict.    9~t*ti9   fccMe  p.  1*99). 

Binding  effect  on  foreign  government  of 
contract  within  scope  of  authority  of 
a  supply  committee  composed  in  part 
of  members  of  its  embassy.    6-1182. 

Conclusiveness  on  courts  of  certificate  of 
ambassador  of  a  foreign  country  as 
to  the  power  and  character  of  a  com- 
mittee representing  that  country. 
•-1182. 


<»» -—7 

OOKMON  OABKIEIUB. 

See  Cabkiebs. 

■    ♦»» 

COMMUHITT  PROPERTT. 

See  Husband  and  Wdb. 


♦  ■» 


OOMPARXSOir. 

AdmissibUity  of  writing  for  purpose  oL' 
see  EninNCR. 


COKPEiniATIOH. 


Of  employees  generally,  see  Mastur  and 

Sebvant. 
Of  school-teacher,  see  Schoolb. 


#*♦ 


ooKPEnrxoH'. 

Unfair  competition,  see  Unfair  Gompeti. 
noN. 


*«e>- 


OOMPBOMfin  AMD  8ETTI.EIfEirT. 

Might  of  iHswrsJ,  Muter  airtomoMIe  Ito- 
WWI»  <iiswiiaDB  fUt»,  U  mm*  wtlh 

9MWM  mtumo.   9-»at    r«Mo  p. 
am). 


6  A.L.S.— 108. 


OOMPUTATIOV. 


Of  insurance  premium  periods,  see  Insur- 
ance. 

' '     '     ♦»» 

.  ooMsinoir. 

In  insurance  policy,  see  Insuranci. 
In  telegram,  see  Tei^graphs. 

Effeet  of  oondtMotM  ottoohed  to  offer  on 
iMMMncTe  HgM  to  aet  i*p  oiffmr  to  f«« 
•unt».marttal  relaUsns  a»  Oefenae  in 
civil  auU  by  Ms  wife  fmr  iUvorce. 

Estoppel  of  maker  who  permits  payee  to 
retain  possession  of  conditional  note 
to  set  up  breaeh  of  the  condition 
against  an  assignee.    6^1686. 


OOHDITION  PKBCaPBHT. 

To  maiBtenance  of  action,  see  Action  ok 
Suit. 


OOKSmoiTAX.  SAXa. 

See  Sale. 

e  ■> 

OOITDOVATIOH. 

Of  cause  for  divorce,  see  Divorcb  and 
Separation.. 

As  defense  to  civil  swtt  by  wife  for  sup' 
port.  0-07. 


OOHFEBSIOHS. 

Admissibility  in  evidence,  see  Eyidbncr. 


ooirwBirT. 

Age  of,  see  Age  op  Consent. 

A»  Oefente  to  etvtt  ooMon  for  assault 
tqKm     lesww.     0>iOi«     (earn    p, 

OSl) . 
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Necessity  of  pleading  consen);  in' defense- 
of  ciTil  action  for  assault    6-881. 


OOiraE<|U£JITlAIi  I1IJVJU3BS. 

From  condemnation  of  property,  see  Ew- 
NKNT  Domain. 


♦  •» 


OONSIDEKATIOir. 

Of  bill  or  note,  see  Btuls  and  Noob. 
For  contracts  generally,  see  C!ontkact8. 


♦  «» 


CON8PIRAOT. 

The  houcvtt  aa  a  u/eapon  in  ImOiutrldl 
dispute*.  O—0O9  (ouaes  pp.  S87, 
S04:,    0O1). 

I,egaUty  of  picketing  Hi  conneoMM»  loitH 
indtititrial  dispute.  O—0ZS  (ease  p. 
S94,) . 

Validitv  of  strike  in  ovnnecUon  %cith  boyi 
eott  in  industrial  disputes.  0-909 
(oases  pp.  SS7,  S94,  901}. 

Right  of  laborers  to  act  tiuxiagfa  their 
unions  in  determining  for  whom  and 
upon  irtuit  twrms  toey  wiU  woric 
6-894. 

Right  of  labor  union  to  intnfere  with 
right  of  employo:  to  employ  wbom  he 
Pleases.    6-894. 

Ref lual  of  onion  men  to  work  with  non- 
union men.    6-887. 

Right  of  labor  onions  to  x«wrt  to  force, 
intimidation,  or  coercion.     6-894. 

Right  of  laborers  on  strike  to  apprias  the 
public  of  the  fact  and  to  solicit  sup- 
port   6-894. 

Picketing.    6-894. 


OOHSTITUTIOKAI.  I.AW. 

Special  and  local  legislation,  see  Stat- 

UTBS. 

Aaiaadateat  of  Ooastltatloa. 

Constmotian  of  requirement  that  pro- 
posed eonstttutional  atnenOment  be 
entered  in  Journal*.  0—1227  (ease 
p.  19  lO). 

Ooastraetlom  of  Ooastltvilom. 
Presumption  that  word  was  used  In  ito 
ordinary  sense.    6-1216. 

I>el«B*tlom  of  powor. 

lUegta-  detopaflOM  o/  peMT  »p  statute 
reUMHg  to  fenolMo  distrieU.    »-«lS. 


Ck>nf  erring  ojpon  commiMibn  power  to 
find  facts  and  declare  th«n  to  be  a 
violalioit  of  statnte.    6-S0B. 

Blslkta  of  poraoas  as  to  vaalMu  par- 
tlmdar  autttovsi  oqval  pratootlea 
aad  d«o  pgoeoas  «C  1«W|  poUoo  po'w- 
•»!  free  q^oaoh— im  ■emenL 

Constitutional  Jiiitatiott  «i  taking  or 
damaging  of  propwty  for  public  oao 
without  compensation,  see  Emimbnv 
Domain. 

Definition  of  police  po¥rer.    6-1684. 

Proper  exercise  of  police  power  as  a  ju- 
dicial question.    6-1684. 

Reasonableness  of  exerdaa  «f  police  pow- 
er. 6-1684. 

Right  of  leg^datnre  tinder  guise  of  po- 
lice power  to  interfere  with  lawful 
occupation  or  business.    6-468. 

Ordinance  regulating  business  deleteriooa 
to  public  health,  morals,  safety,  or 
welxare.    6-1693. 


CoM«MtwMonatity  of  fencing  and  stoek 
taws.    9-219  (case  p.  908) . 

— kvUdlacs. 

TaUdity  of  requirement  of  autotnotto 
sprihkters.    9-1691  (case  p.  llfS4)  . 

—  eanlers. 

OonsUtuttonaHty  of  regulations  to  pre- 
vent overcrowding  of  street  emrm. 
9-19*  (case  p.  118). 

•••atployers  smk  — ^lopsw. 
See  infra.  Master  and  Servant 

~  eza^ptloaa. 

FoMUty  of  statute  reducing  er  aboUah- 
ing  exem.pticn  as  against  partieutmr 
classes  of  elaitns.  9-11*0  (e 
1184). 

— faaoes. 


Consttt%MonttUtif  of  feNolMir 

9-919  (case  p.  908). 


•-free  speeok. 

Kffeet  of  constitutional  guanmig  of  fro* 
speech  on  right  to  injunctive  relief 
against  ftopeotf  ftTfiulnatHai  dIspHte. 
O-071. 

—  imkerltameo. 

CcmsmtuttmMMtg  '9$ 

oedent.  9-1408   (case  p.  7*09). 


Hmivt  i«aao  ttpa  *s 


tarn 


I  typo  far  OMOk. 

Digitized  by  VjUUy  It 


n 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1715 


—  UtuAdrick 


OOXTEST. 


FflUdtfy  of  regvUaUonM  o»tteemktg  Ipwi  ' 
Non  of  laundriem.  O—JS07  feaa* 
p.  1093). 

BeatrUMons  at  to  hown  of  wotle  <ii  la«m- 
drtea.    0-i«W». 

Provision  of  penalty  for  fttiluro  promptly 
to  pay  an  a'ward  under  Employorr 
Liability  Act    6>12«7. 

••>moytsace*> 

FaUdtty  of  atotutory  pr<n>Ut«H  agatnat 
deHdemiOy  fttdgment  in  case  of  jpur- 
«ft«W0-moN«y  mortgage .  0—1499 
(nose  p.  14»0). 

«»p«a«ltlea. 

Praviaion  of  penalty  for  failure  promptly 
to  pay  an  award  under  Employers' 
liability  Aet    B-lSer. 


Of  wHI,  see  WniA 


Validitg  of  atatvte  pi^acrtTUng  ttandard 
of  pwrtty  of  vtater  furnished  for 
human  eoHoumptton.  0-47H  (wuo 
p.  *e8). 

^ipaltfbti  and  aieanmM. 

FaUdtty  of  atmtute  or  ordinance  requir- 
ing eomtnodiUee  i»  be  eold  in  a  apee- 
ifled  quoMUty  or  %Deigh».  0-499 
(emae  p.  49mf. 


♦■> 


CNHMmiTOTIOir. 

Of  Gonatitntion,  see  Constitdtional  ZiAW. 
Of  contract^  wa  CoKlfAcra. 

Of  insurance  policy,  see  INSUIUNCI. 

Of  ordinances,  see  MuinciFAb  CoRTOS*' 

TI0N8. 

Of  •tatntes,  see  Statutes. 


coinitrx.s. 
jSee  Diplomatic  and  Ck>NSULAB  Ofticus. 


COHTDfOEHT  FEE. 


Talidiiji  of  contrtuA  for  contingent  fee 
by  wHich,  attorney  agrees  to  aav« 
client  harmless  from,  cost  and  ex- 
penses.    9-184   (case  p.  174). 


■♦>♦■ 


ooHmnmfo  oFnEnrsA 

Application  to,  of  Statute  of  Limitations. 
6-1584. 


<'«■» 


OOHTBACTB. 

la  (emend. 

For  separate   support  and  maintenance^ 

seo  DlVOROB  AND  SEPARATION. 

Between  husband  and  wife,  see  Hvsband 

AND  Wife. 
AnteoHiitial  oontraet,  aoe  HVffVAMD  as* 

WiFB.  .     . 

Of  infants,  see  Inpants. 

Insurance  contracts,  see  iNguKANCB. 

Aa  to  interest,  see  Intbrbbt. 

Contract  fixing:  rates  of  public  service  cor- 
poration, see  Sates. 

Reformation  of,  see  Reformation  or  In- 
stedhentb. 

Of  school  board,  see  Schools. 

Binding  effect  on  foreign  government  of 
contract  within  scope  of  authority  of 
a  supply  committee  composed  in  part 
of  members  of  its  embusy.    ^118& 

Ooaslderatloa. 

Inadequate  consideration  as  ground  for 

rescission,  see  infra. 
Consideration  of  bill  or  note,  see  BiLLB 

AND  Nons. 

Beeitml  of  oonaidaration  in  ancient  deed 
€M  e«<denoe  againat  atrangmo  -to  MU& 
9-S444. 


♦  »» 


GONTAOXOUS  DISEASES. 

Sot    Infectious    and    Contagious    Dn- 


OONTEMPT. 


Violatiam  of  tnJuneUon  againet  hoyeott 
as.     9-978. 


OtfMW. 

Binding  effect  on  one  making  an  offer  by 
telegraph  of  terms  in  tniich  It  is  d^ 
livered  to  the  ixarty  addressed. 
ft-1081. 


Ooastraetioa. 

Construction  of  insurance  policy, 

SURANCE. 


In- 


Ooitatruetton   of   faanilg  tigeeement   for 
settlement     of     decedent's 
9-eos. 


Th»  dash  itL  aaek  altirttaa  stamda  for  AXJft. 
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Practical  constxnetioa  by  parties.    6-367.  OOHTXIBtlTOBT  maUtOmOB. 

VaaiUtri  pmliUe  paUey.  8m  NMUOWICB. 

ChampertouB   contracts,   see    Chamfebty 

AND  Maintenance.  **» 

Validity  of  guaranty  insurance  policy,  see 

INSDKANCB. 


FoUdtty  of  family  agreements  for  aettle- 
wfiKt  of  intestate'a  estate.  e—SSS 
(ease  p,  S49) . 

VdUMty  of  tmreement  6y  attorney  to  save 
tiient  harmless  from  cost  and  ex- 
penses,   0—184  (case  p.  174). 

Validity  of  contract  lietweeu  county  com- 
missioners and  a  former  state's  at- 
torney who,  before  his  resifrnation 
for  iba  purpose  of  entering  into  sucli 
contract,  had  instituted  an  actio? 
upon  a  claim  in  favor  of  the  county, 
providing  tliat  he  should  handle  such 
daim  upon  a  contingent  fee  and 
should  save  the  eoonty  aarmless  from 
all  costs  and  expenses.    6-174. 

Validity  of  incontestable  clause  in  insur- 
ance policy.    6-441. 

—  llmitatiom  of  lUblUtj. 

By  carrier,  see  Carriers. 
Validity  of  stipulation  in  telegram  limit- 
ing liability,  see  Telegraphs. 

VMformaseet  saflelemeyt  exense  fnr 
thil«y*  of. 

JNpM  te  (Haelkarcre  one  employed  to  prO' 
daee  a  remM  of  a  tnore  or  less 
m^chanieal  nature  beoowse  Ms  wwrfc 
is  not  to  the  "saUsfacUon"  of  the 
0mployer  as  the  eenttyi«t  reipttres. 
9-1497   (case  p.  1499) . 

Unforoseen  difficulties  as  eacaae  for  non- 
performance.   6-1648. 


OOHVBBUOir. 

Sm  Tmveb  akb  CoMVBBaniL 
e  I » 


ooxvicn. 


Seope  €tHd  effect  of  provistone  /or  iqi- 
pointment  of  representqUve  for  «•» 
tote  of  eonviet.  0-1469  (case  p. 
14S«J. 

Power  of  convict  to  execute  valid  power 
of  attorney  to  dispose  ef  his  real  es- 
tate.   6-1466. 


»«» 


oonnEBM. 

Cutting  comers,  see  CumNO  CquiMB. 


OOmH  XKA«N 


Validity  ef  statute  or  ordinanoe  require 
tng  ootw  maal  to  t^  sold  in  a 
ifled  quantity  or  teelght.     e—4S9. 


OOBOKOL 


Admissibility  in  evlde»te  of- findings  of, 
see  EmnsNcs. 


♦  «» 


Measure  of  damages  for  breach,  see  Dam- 
ages. 

laability  of  agent  for  tareach  of  contract 
by  principal,  see  PRINCIPAI.  AND 
Agent. 

Breach  of  warranty  on  sale  of  personalty, 
see  Saul 

Beeelsslwi. 

Belief  in  equUy  from  deed  on  grotmd  of 
intoxieaUon.    9—S81   (ease  p.  A87>. 

Inadequate  consideration  as  ground  for 
rescission.    6-327. 


#■» 


oommB  II  viox. 

Between  ootsnants,  sec  COTBNAHOT. 
Between  parties  to  joint  adventure,  see 
Joint  Adventure. 


oonpoBATiom. 

Ik  gesaraL 

Bonds  of,  see  Bonds. 

JUght  of  guarantor  of  surety  for  oerjie- 
roMon  to  set  up  usury  where 
poraMon  catOd  nqt.      9-OS9    (e 
p.  981). 

Bffect  of  fact  that  a  mortgagor 

nearly  all  the  stock  of  a  corporatioa 
to  destroy  its  legU  entity  or  prevent 
it  from  taldng  an  assignment  of  th* 
mortgage.    6-6S1. 

Payment  oy  president  of  corporation  wlw 
owns  neatly  all  •£  Its  stodc,  of  ■■ 
usurious  bonus  for  a  loan  to  it,  >•- 
payment  of  which  he  gnaranteea,  mm 


usury 
•-«81. 


whidi   wU 


tiie   Ion. 


OBLeors. 

Power  or  «HaeretioB  9t  direetois  as  to 
laration  of  dividends,  sea  iafra. 


Beavy  ItaUo  type  to 


tor  aaBaotatfteasi ' 


to* 
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Ri|^t  to  cro8a-«xamiBe  one  who  was  sn 
officer  of  an  advene  party  at  the  time 
of  the  transaction  involviad  tat  vrtlo 
is  not  an  offlocr  at  the  time  of  the 
trial.    6-1668. 

Imputing  officer's  or  agent's  Icnowledge 
to  corporation.    6-234. 

SabseriptiMi  to  stook;  paT^aat. 

JSifect  upon  the  vtMdtty  of  auhaciHpttan 
to  corporate  atoele,  of  tatture  to  eom- 
ply  tuith  statutorjf  requirement  of 
payment  at  tfee  time  of  aubaortbtng. 
e-1119  (ease  p.  1111). 

Tr»aBf«r  of  atoek. 

JBifffcU  of  aeoHmee  of  preferred  atoett  in 
redirect  to  dlvklenda.    e—ao.7. 

Kight  to  impeach  sale  of  stock  alleged  to 
have  been  induced  by  false  stata- 
ttients  where  purchaser  did  not  rely 
on  the  statements.    6-396. 

Biskta  of  staeUoldera. 

Enforcement  in  equity  of  right  of  hold- 
ers of  preferred  stock.    6-793. 

Conatruiag  contract  in  certificate  of  pre- 
ferred stock  most  strongly-  against 
the  corporation.    6-793. 

Bemedy  of  preferred  stockholder  when 
corporation  has  ceased  to  do  business. 
6-793. 

Difference  between  position  of  holders  of 
preferred  stock  toward  the  company 
and  that  of  holders  of  common  stock. 
6-800. 

— aetloss  hj. 

Might  of  preTerred  stockholder  to  tnain- 
tain  aotton  for  dividends.  9—839 
(oaaea  fip.  789,  793). 

Kffort  to  procure  action  by  directors. 
6-793. 

—  Mwldamia. 

Mtghta  of  hotdera  of  preferred  Moi^Je  in 
reapeet  to  dividends.  e-^Og  (oaaea 
pp.  799,  798,  8«0). 

Sufficiency  of  proof  of  profits  applicable 
to  dividends  on  stock.     6-789. 

Interferenco  of  equity,  to  compel  ditactora 
to  declare  dividend.    6-789,  793. 

Meaning  of  word  "dividend"  in  certificate 
«f  mmUmd  stock.    6-789. 

Right  of  holder  of  preferred  stock  to  com- 
pel declaration  of  dividends.    6-793. 

Discretion  of  directors  as  to  appropriat-> 
ing  profits  to  payment  of  preferred 
dividends.    6-793w 

Unauthorized  payment  of  dividends  to  a 
few  preferred  stockholders  as  equiva- 
lent-to  dedaration  of  dividend  in  fa- 
vor of  all  preferred  stockholders. 
6-78». 

MTeet  of  prevision  for  semiannual  divi- 
dends on  preferred  stock.    6-798. 


Bight  of  pveferred  stockhoUav  to  eWm 
dhridends  out  of  finds  nesdsd  for 
payatent  of  dtfeta,  6-798. 

Bight  to  set  up  fraud  or  abuse  of  discre- 
tion by  directors  in  sale  of  entire  cor- 
poration property  in  suit  to  compel 
payment  of  dividends.    6-793. 

Suit  to  wind  up  corporation  rather  than 
one  to  compel  payment  of  dividends 
a»  remedy  of  preferred  stockholder 
when  corporation  has  ceased  to  do 
business.     6-793. 

Bight  of  holders  of  preferred  stock  to 
share  with  common  stock  in  excess 
of  earnings  oter  what 'is  necessary 
to  pay  guaranteed  dividends.    6-JBOO. 

Effect  of  pass^  of  dnridcpd  on  common 
stock  for  certain  year.    6-800. 

Application  to  directors  for  payment  of 
dividend  as  condition  precedent  to 
maintenance  of  bill  in  equity  to  com- 
pel payment  of  dividends.    6-793. 

UabUitir  of  stookkoMoTC. 

IJtalMitif  upbn  atoek  mibacrtpUon  pan- 
•Me  <M  aervioe*  Mftteh  are  renMered 
unneeemary  by  the  ttieolvemiy  of  cor^ 
jwmtiaw,  or  other  cause.  0^877 
(eaaa  p,  97S) . 

Moht  «/  aubeoriber  to  «iefeat  UMititg 
on  ground  of  failure  to  eoM^piy  icith 
atatutorp  requirement  of  pajftnent  at 
the  time  of  aubaerlbing,  9—1110 
(case  p,  1111). 

Pleading  in  action  by  trustee  in  bank- 
ruptcy to  enforce  stockholder's  lia- 
bility.   6-1111. 

IHssoliitloB;  taselveaey. 

Mights  of  holders  of  preferred  stodte  in 
corporation  in  lituldmtton  as  to  tffv- 
idends.    9-822. 

Suit  to  wind  up  co]rt*<t'atlon  rather  than 
one  to  compel  payment  of  dividends 
as  remedy  of  preferred  stockholder 
when  corporation  has  ceased  to  do 
business.    6-793. 

Preference  of  holder  of  preferred  stock 
over  holders  of  debenture  bonds. 
6-798. 


OOBBiOBQaAfflON. 

Of  witness,  see  Witnesses. 


OOSTS  AKZ>  FXKS. 


T«tM<ty  of  agreement  by  uttorwey  to 
save  eUent  harmiaaa  front  eoets'  and 
expense*.    9^^184  fcaae  p.\t74>. 

Unaneial  etreumstancra  teMch  wUl  en- 
abie  one  to  stte-  in  forma  paaperia. 
6-t381    (case  p.  127*}. 
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Bifktto  eo€t»  in  buth  «eU9tia  uihere  por- 
Mm  iflfco  might  JuMve  ft«eM  MMd  foiut- 
ly  are  aued  aeporsMy.  9-t»3  (ea»e 
p.  991). 

Discretion  to  permit  suit  in  forma  pau- 
peris.   6-1274. 

Eifeet  of  statote  to  prevent  person  sning 
in  forma  pauperis  from  proceeding 
with  suit  without  payment  of  jury 
fees.     6-1274. 

Attorney's  fees  aa  element  of.    6-1867. 


4t» 


OOTEVANOT. 

Mffect  of  purchitse  by  eotenant  hn  i>os- 
aesaion  of  oommon  property  at  fore- 
closure  sale  thereof.  0-997  (oasem 
pp.  9SO,  901). 

Necessity  that  tenant  in  common  act  with 
reasonable  diligenee  in  electing  tp 
participate  in  benefits  of  porchaae  by 
eotenant  of  outstanding  title.    6-280. 

WAen  right  of  eotenant  to  resort  to  equity 
to  establish  his  title  in  case  of  pur- 
chase of  outstanding  title  by  ooteo- 
ant  accrues.    6-280. 

Laches  of  eotenant  as  bar  to  right  to  par- 
ticipate in  benefits  of  pwchase  by 
eotenant  of  outstanding  titie.    6-280. 

Accounting  by  eotenant  in  iwssession  of  - 
common  proi>erty;  allowance  of  cred- 
its; rents  and  interest.     6-1671. 

Duty  of  eotenant  in  possession  to  pay 
interest  on  enewnbrances.  .  6-29L 

Payment  of  taxes,  water  rents,  and  in- 
surance.   6-1671. 

Goat  of  improvements  and  repairs.  6-146, 
1671. 


*»»■ 


OOTTOir. 

FoKdttv  ot  titaUUe  or  ordinance  requtrn 
Ing  eotton  to  be  sold  in  a  specified 
quantity  or  weiglU.    9—*90. 


ooirtnfiEg. 

Estoppel  of,  see  Estoppel. 

Validity  of  contract  between  county  com- 
missioners and  a  former  state's  at- 
torney .who,  beftiro  hts  noiffnation  for 
the  purpose  of  entering  into  such  eon- 
tnMtf  had  Instituted  aa  action  opan 
a  daom  in  favor  of  the  county,  pro- 
vldtag  that  he  should  handle  such 
claim  upon  a  oontincent  fee  and 
should  save  the  county  harmless  from 
all  costs  and  expenses.    6-174 


As  to  justice  of  the  peaee,  see  Jostice  or 
THE  Peace. 

Necessity  of  exhausting  remedies  before 
railroad  commission  before  resorting 
to  (wurts.    6-628. 

Itelattp^t  to  othar  departaiemta  ef  aev- 
emmeat. 

Beview  of  finding  of  Workmsn's  Compen- 
sation Ck>mmis8ion,  see  Wobkhen's 
Compensation. 

Review  of  political  questions.    6-1182. 

—  review  of  statates. 

Delegation  of  judicial  power  by  legisla- 
ture, see  Constitutional  Law. 

General  rule  as  to  review  by  oonrts  «f 

legislative  action.    6-208. 
Inqui^  into  wisdom  of  legislation.    6-426, 

—  Btnaioipal  aiatten. 

Beview  of  ordinances.    6-1684. 

Federal  eonrts;  Jnrlsdlotlom. 

Bill  seeing  to  enjoin  continued  eaforee- 
ment  of  street  railway  franchise  ordi- 
nanoes  fixing  rates  which  have  be- 
eome  inadequate  and  confiscatory. 
6-1648. 

Bnles  of  deelalom. 

Binding  effect  of  erroneous  decisiena. 
6-540. 


^«» 


OXUBDIBIZiITT. 

Of  witness,  see  Witnessbs. 


cnixiniAX.  ULW. 


Criminal  conspiracy,  see  Conspikact. 
Orimhial  liability  for  desertion  of  wlfa, 

see  HVbbano  AND  Wins. 
Criminal  liability  f«ir  nuisanoe,  eee  Noi- 

SANCES. 

See  also  HOHicme. 

Vreoedttret  rlglite  of  aeevaed. 

Presumptions  on  appeal,  see  Apral  and 

Errok. 
Presumption  and  burden  of  proof  aa  to 

sanity,  see  Evidence. 
Evidence  in  criminal  case,  see  Bvidbnce. 
Credibility  of  accused  as  witness,  see  Wit- 


CroBS-examination  of  witnesses,  see  WlT- 


Qoestions    for    jury    in    criminal 

ft-868. 
OfFer  of  evidence  that  relatives  of 

accused  of  crime  had  been  cenunittad 

to  insane  asylum.    6-1482. 
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PImm  0/  non  v%M  contendere  or  guiUp  in 
Mifittal  oose.    •'-«•«  foMM  yp.  687. 

Premunption  ttiat  trial  eoort  disehargred 
it»daty  to  warn  prisoner  before  ac- 
cepting plea  of  grnilty.    6-687. 

Pretnunption  that  conrt  did  not  abuse  ita 
discretion  in  denying  prisoner's  mo- 
tion to  withdraw  plea  of  amilty. 
6-687. 

Directions  to  trial  court,  upon  reversal  of 
conviction  of  mfifder  because  of  ac- 
ceptance of  plea  of  npn  vult  conten- 
den  «s  a  confession  of  guilt.    6-690. 

PanlskmeBt. 

Vetermination  ofpuniahtnent  by  eourt 
or  jury  on  pled  'of  guilty.     0—007. 


»»» 


OROSS-EBRORS. 

Assignmeiit  of,  sea  Arftua,  and  Errob. 


CROS8.EXAMIHATIOir. 

Of  <«itaMS,  sea  Wmifawiijh 


OROSSUfCM. 

Moxv  at  railway  croaaing,  s«e  UkOMWrn. 


OBiyWJUUM. 


flMsite  •/  pre««nttmQ  •veroeotpOIng  •f 
street  eare.    0-i»4  (eaaep.  118). 

Remedy  of  one  injured  by  street  car  com* 
pany  permitting  9ar  to  become  over- 
erowded.   6-118.' 


CUSTOM  OR  VSAOE. 

Presumption  of  knowledge- 4^.    6-687. 


OVTTIKO'  CORNERS. 

By  driver  of  automoMIe  «•  negUgenee. 
0-391   (oaee  p,  318). 


Jtm.tr  t»  itwlMistt. 

Duty  to  hretich  contraat  in  order  to  nUn' 
itntxe  damages  from  error  in  trana- 
mieaion  of  telegram.  0-1O0O  (eaee 
p.  1081). 

Xm»myimMT  t»  vsttllttaw  .    . 

In  action  hy  famaie  for  asaouU  upon  Tur. 
0-1O0O. 

Severaible  error  in  refusal  to  permit  jury 
to  consider  punitive  damages  where 
verdict  was  for  defendant     6-1048. 

On  eoatraata. 

Duty  to  minimixe,  see  supm. 

Wilful  or  tntenManal  doHoNom  ty  eon- 
(rootor  from  termm  of  contract  in 
regard  to  mmterialor  uiorito  09  ujfeat^ 
ing  meaaure  of  J—»«g—.  0>^187 
(eaae  p.  186). 

Damages  for  seller's  failure  to  deliver 
goods.    6-638. 

F«»  aasaalt. 

Mitigation  of  damages  for  assault,  see 
Ihfra. 

Measure  of  damanea  in  ocMon  by  female 
for  oaaault  upon  her.  0—1O03  (eoae 
p.  loei) .  . 

Bxeeaaive  or  inadequate  damage*  for  an 
aaaauU  or  aeeault  and  hattery  upon 
•  female.     8-1074  (eaae  p.  108V) . 

Allowance  in  action  by  wife  for  assault 
by  husband,  of  damages  for  the  xe- 
suKing  separation  of  the  parties. 
6-1031. 

Tot  taMiig  ait,  or  ^Bjmiy  te,  pevsoBiil 
property. 

Bight  to  damagea  aa  dialinguiaKed  from 
intereat  for  loaa  of  uae  of  property 
taken  in  r^^levin.  0—478  (eaae  p. 
470) . 

For  wrongfully  taking  proper^  in  re- 
plevin.   6-476. 
Injury  to  automobile.    6-318. 

mtlcatloa. 

Evidence  in  mitisation  of  damages,  see 
EVIDENCG. 

jBifeet  of  fact  that  parttea  had  engaged 
in  a  m,utual  tiomltat  to  mitigate  dam- 
agea in  a  eivU  action  by  one  «igainat 
the  other.     0-804. 

Wife's  conduct  or  disposition  as  ground 
for  mitigi^ion  of  damages  for  an  as- 
sault by  husband  upon  her.    6-1031. 


3;h»  4«ah  te  omek  eltatlem ..etaKds  toot  AJUR. 
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SAMS. 


Pvwer  of  tegMature  to  reUeve  «ne  ou' 
tlioritied  to  construct  a  dam.  from  U' 
aMlity  for  damages  to  adjoining 
property.     9-iaSO  (ease  p.  tSUft). 


Bleetricity,  see  ELEcrracmr. 


DATE. 
Of  will,  see  Wills. 

Date  from  wh4eh.  life  Htmtranee  premtuni 
periods  are  to  he  computed.  ^-774 
(emaes  fv-  709,  709) . 

InterpretatioB  of  dste  writ>sp  wholly  in 
flcnrea.    6-1462. 


.DEATH. 

la  KeaeraL 

Admissibility  in  action  for  death  of  tes- 
timony as  to  statements  of  one  dyins 
from  injury,  as  to  the  cause  of  the 
injury.    6-540. 

ESeet  ot. 

Abatement  of  acti(«  by,  see  Abatehxnt 

AND  Revival. 
Admissibility  of  declarations  of  person 

since  deceased,  see  Evidence. 
Entry  of  judgment  after  death  of  party, 

see  Judgment. 
Effect  of,  on  competency  of  witness,  see 

Witnesses. 

i>eoth  of  l^e  tenant  as  affecting  rigftt0 
under  lease  executed  by  him. 
O-ieoe  (ea»e  p.  1S08) . 


DEBEXT0HE  BONDS. 

Right  of  holder  of  preferred  stock  in  cor* 
poration  to  preference  over  holders 
of  debenture  bonds.    6-793. 


SBBTOB  AND  OKEDITOR. 

Insolvency  of  debtor,  see  Assignment  so* 

CREDiTOits;  Bankruptcy. 
As  to  exemptions,  see  Exemptions. 
Conveyances  fraudulent  as  to  creditors, 

see  Fbaudulent  Conveyances. 
Creditors  of  husband,  see  Husband  and 

Wwe. 
Joint   creditors   and   debtors,   see  Joint 

CKEDiTcms  and  Debtors. 


Bifhts  of  creditors  d  partnership,  Me 
Partnership. 

Right  of  neditor  aweking  to  mrnish 
money  due  to  beneficiary  of  life  in- 
surance to  raise  the  question  of  the 
dtpendenee  of  tfae  banefieiary  ob  tfae 
insured.    6-603. 

Priori^  between  right  of  one  joint  ad- 
venturer to  repayment  of  advances 
for  repairs  and  carrying  charges,  and 
cUims  of  individual  creditors  of  other 
members  of  enterprise.    6-146. 


*«» 


DECEDENTS. 

Administration  of  estates  of,  see  EZBCO- 
TORS  AND  Administrators. 


DECEIT. 

See  Fraud  and  Deceit. 
e«» 


DEEDS. 

Boundaries    under    provisiens    of,    na 

Boundaries. 
Consi^rtktion  for,  see  Contsacts. 
As  evidence,  see  Evidence. 

BeUef  in  equttg  from  deed  on  gromnd  of 
tntoxicaUon.    9-881  (ease  p.  S»7) . 

DECAITLT. 

Jtidgmaat    by,    grounds    tm    wartiogL 
6-836. 


♦  «» 


In  acttoa  fitr  assaatt,  see  AssMTur  AMP 

.  Rattiby. 
In  proceeding  to  abate  nuisance,  see  Nui- 

SANCES. 


DEFIOIENOT. 


On  foreclosure,  see  Mortgage. 
• « » 


See  iNDEFINmiNBOa  AKD  UNCERTAIMTr. 
DEFINITIONS. 

See  Words  and  Phrases. 


Heavy  Italle  type  Is  maoA  tor  ameiatlams;  vomtm  type  tor  eases. 

Digitized  by  VjUOQIC 


COMBINED  INDEX  TO  NOTES  AND  CA8£8. 


1781 


.nobAT. 

Aa  bar  to  action,  aee  Luutatioh 
noNs. 


ACr 


»■» 


DELEGATIOV  OF  POWER. 

Constitutionality  at,  aee  CONSTITUTIONAL 
IMW. 


»«» 


SEMOmTBATIVz:  £VIl>£irCB. 

See  Evidence. 


IKEMOmTBATIVB  XXOACY. 

See  Wills. 


*«» 


OEPENSEIfTS. 

Ihrarabla  interest  of,  see  Insuiuncb. 
♦  »» 

DEPOSITIONS. 

ftisrht  of  guardian  of  insane  person  who 
I)ermit8  without  objection  book  en- 
tries of  a  physician  tp  be  read  into 
a  deposition  m  a  suit  to  recover  for 
services  to  the  ward,  to  complain  at 
the  trial  that  the  deposition  was  read 
in  evidence  without  requiring  the 
production  of  the  books.    6-749. 


DESTBVCTZOir. 

Effect  of  the  dismiasikl  of  a  replevin  ae- 
tion  after  destruction  of  the  property 
by  fire  upon  tbe  assessment  of  dam- 
ages. .6-476. 

Of  schoolhonae,  right  to  deduct  from 
teacher's  salary  time  lost  because 
thaceof.    6-736. 


DETIIfUE, 


See  Replevin. 


• »» 


SXPI.01IA. 

Bight  to  refuse  diploma  or  other  evW 
denoe  of  pupil's  oompletion  of 
eourae.    0-1S8S  /ooae  p.  16»a)  . 


<«» 


I»IPX.OirATI0  ASD  coHsnuut 
OZTIOEIUI. 

Conclusiveness  on  oourto  of  certificate  of 
secMtrajr  -of  state  that  eartain  per- 
son is  the  ambassador  representing 
a  foreign  country.    6-1182. 

Conclusiveness  on  courts  of  certificate  of 
ambassador  of  a  foreign  country  as 
to  the  i>ower  and  character  of  a  com- 
mittee xepreaonting  that  country. 
6-1182. 

Binding  eflEact  on^  foreign  govemnent  of 
contract  within  'scope  of  authority  of 
a  supply  committee  composed  in  past 
6t  members  of  its  embassy.    6-11S2. 


•  «» 


OF  vjnunoTt 


DESCENT  AND  DISTRIBUTION. 

ConMitwtionalittf  of  statute  preclvdin^ 
inheHtance  by  one  who  leiUed  de- 
eeOent.    9-J408  (ease  p.  S403). 

Application  to  persons  convicted  of  man- 
slaughter in  the  third  degree  of  stat- 
ute denying  right  of  heritege  to  pe^ 
son  killing  another.     6-1403. 

Sight  of  widow  in  husband's  property  as 
derived  from  Stetute  of  Descent  and 
Distribution.    6-1403. 


<»e 


DISABIUTIEBt 

Effect  of,  on  running  of  limitattons,  aee 
Limitation  of  Actions.  i 


DISCHARGE. 


Of  one  Joint  debtor,  see  Joint  Creditors 

AND  Debtors. 
Of  servant,  see  Master  and  Servant. 


»»»■ 


■  e«» 


DESERTION. 

Criminal  liability  for  desertion  of  wife, 
see  Husband  and  Wife. 


DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and  Er-. 

BOK. 


Tkit  diuh.  Is  eac]t  eHjattoB  atamds  for  A.ImW. 
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DiscKtion  to  permit  suit  in  forma  pau 

peria.    »-m4. 
As  to  grant  «t  UU  of  reyiew.    ft-1517. 


NSOMMIHATIOW. 

Unoonstitntionalil^  of,  see  CowSTlTUTiON- 

AL  Law. 
In  taxation,  see  Taxes. 


PtvidendB  at  preventing  topee  of  tntur- 
anoe  poUey  for  nonpaytnent  of  pre- 
tntume.    e-l*00  (eaae  p.  1896). 


DISEASE. 


Infections  and   contagions   diseases,   see 
iNncnoDS    AND    Contagious    Dis- 


.  Occupational  disease,  see  Occupational 
Diseases. 


SXSOBEDlBHCE. 

As  contempt,  see  Contempt. 


SXSOXOEBX.T  FEBSOirS. 

Permitting  disorderly  persons  to  frequent 
street  cars  as  indictable  nuisance. 
6-118. 


BISPirrED  DOOVMEHTS. 

WtevienB  on  appeal  of  evtdenee  as  to  gen- 
Mimeneas  of.    9—S07   (ease  p.  ItOO) . 

♦  *» 


Aa  (loestion  for  jury,  aee  Tsuk 


mssouiTicMii; 


Qt  parfustisn,  see  Coworathmis. 
#«» 

BI8TBI0T  AND  MtOSEOUmrO 
ATTORKET8. 

Remarks  or  conduct  of,  on  trial,  see  Trial. 

Validity  of  contract  between  coonty  com- 
missionera  and  a  former  state's  at- 
torney who,  before  his  resignation  for 
the  purpose  af .  entering  into  such 
contract,  had  instituted  an  action 
upon  a  claim  in  favor  of  the  county, 
providing  tiiat  he  should  handle  such 
elaim  upon  a  contingent  fee  and 
dionid  save  tke  county  harmless  from 
all  costs  and  expenses.    6-174. 


DnrO&CE  AHD  SEPABATIOV. 
la  gemecsL 

Effeet  of  Olivette  on-  right  of  one  epouae 
to  tnaintatn  an  action  against  th« 
other  for  aeeault  and  tatterg  mnder 
the  Married  Womutn's  Aets.  0-SOaS 
(eaae  p.  104,7) . 

Effect  of  separation  of  husband  and  wife 
on  Iwr.  right  to  sue  fat  mi  jajseamt 
assault  upon  her  without  Joining  her 
husband.    6-1056. 

Eifect  on  cause  of  action  for  an  indecent 
assault  upon  a  married  woman  of  a 
decree  of  divorce  not  expressly  di»> 
poains  of  it    6-1056. 

Effect  of  death  to  abate  action  for  divoree 
or  separate  maintenance.    6-1617. 

Collateral  attack  by  libellee  in  suit  for 
divorce  by  natinralized  citixen,  on  de- 
cree of  naturalisation.    6-406. 

DefoaaoBi  eMulaaatlea. 

Condonation  of  matriMionUd  offense 
^etthovt  oetuihttntion.  9-1197  (emam 
p.  iisa). 


AUaaeayi    separate    matateaaaee; 
moaey. 


Defenses  avaOahle  to  huaband  tn  eteU 

suit  by  wife  for  support.    0-0  (eaaem 

pp.  1,  a). 
Earning  eapaeitg  or  proapeetive  eaminge 

of   h%tshmnd.  ma   *asia   of    aUmong. 

0^109   (eaae  p.  187). 


Sight  of  wife  to  maintain  independent 
suit  for  support,    6-8. 

M31ft  by  husband  to  wife  as  defense  to  civil 
suit  by  her  for  support    6-1. 

Fact  that  wife  had  her  husband  arrested 
and  asked  for  police  protection  in 
case  he  returned  home  as  defense  to 
civil  suit  for  support.    6-S. 

Estoppel  to  set  up  death  of  wife  a  few 
hours  before  decree  allowing  her  at> 
tommr's  fees  was  entered  in  defense 
to  Uability  therefor.    6-1617. 

Making  alimony  payable  in  weekly  faiatal- 
menta  of  specified  amount    6-187. 

Effect  of  statute  t»  Uaut-eeort  in  grant- 
ing alimony,  to  property  owned  by 
the  husband,  at  the  time  of  the  di- 
vorce.   6-187; 

Permanent  alimony  as  creature  of  stata- 
tory  ereation.    6-187. 

Instances  of  amount  of  alimony.    S-8. 
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Ghkiig*  in  aUowmnee  of  alimony  aGoord> 


to  attend  condition 


Acveeweats  tmf  s»pp«vt> 

StpmratUn  agreemmtt  «w  4efenae  to  Juim- 
band  in  otvU  miU  by  wife  /or  *ttf- 
9ort.    0—75. 


o»» 


DOCXBT. 

Otonge  from  law  to  equity,  lee  Equiti; 


o» 


9O0TOKS. 

See  Physicians  and  SmtoBoMa. 

IMOUICEIITAHT  SVlDMUtm. 

See  Etidencb. 

DOWXB. 

Ufiit  of  legidatuFe  to  cliangre  or  destroy 
-  inchoate  dower  intereat.    6-1408.    . 


See  QpnatAGES. 


•  ■» 


BBiraa. 

OMI  HaMHty  for  munwlt  •■»  troMUN*  oeM- 
eant  to  uifcicfc  to  obtatm^i  tty  Mse  •/ 
«rN0a.    e-1018. 


♦  »» 


BMUMlLBJIllJBM. 

Rt/Uef  In  09*''^  from  ^toed  on  trrownd  o/ 
InteaMeotton.    tf-sai  fooae  y.  997) . 


<«» 


SejKimHon  aoreetnent  procured  by  «•• 
ercion  aa  defense  in  civil  mtU  by  teifo 
for  aupport.     9— 70. 


'♦•» 


SAB]inr«  OAFACITT. 

Of  huaband  «w  baaia  of  alimony,    O-109 
(eaae  p.  1S7) . 
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Vididilsr  of  statute  requiring  owner  of 
private  right  of  way  through  pn^ 
er^  of  another  to  build  and  keep  up 
one  half  of  the  fence.    6-208. 

LoM  by  noniuer.    6-1438. 


^>» 


SJECTXEHT. 

Necessity  of  color  of  title  as  well  as  good 
faith  to  entitle  occupant  to  compen- 
sation for  improvements.    6-88. 


♦  •» 


Buranox  or.  tamtfoxam. 

Bemedy  of  one  injured  Iqr  street  car  com- 
pany permit^ng  car  to  become  <  over- 
crowded.   6-118. 


*■» 


xxjBCTxicirr. 

IMMUy    of   imOeoepcr    ft   <RjMrv    to 
0MM(  from  dafoeHve  UghUttg  appU' 
•>a90  rdaae  p.  980). 


Weight  of  expert  testimony  that  oerioaa 
electric  shock  cannot  be  received 
from  ordinary  electric  light  fixture. 


♦  »» 


Xmergeney  mtte  ««  mppUcd  to  MitomaMIe 
dWwere.  0-080  feaaea  pf.  000, 
070). 

KiglU  of  empleysw  to  reoover  tender 
IForinnen's  Oompenaaiion  Act  for  in- 
jury  raoetved  «eMl«  aeMn^  4n  an 
etnerveney.  0-1  »47  (emae  p.  1»4»)  . 

Act  performed  by  employee  during  emer- 
•  fsMgr  aa  wiuan  aoope  9t  eaptogiMBt 

6-1242. 
Liability  for  iqjary  caused  by  actiag  in 

emergency  to   save  one's  sdf  Cnm 

harm.    6-676.  ■ 


e>» 


Xlgki  t*  eempeasatton. 


Mgoat      of      oehsWIwWenal 

otfalnat  laJMwg  or  d««uv<n0  proporty 
for  ynbUe  «ae  wUhovt  oompenoation 
•n  90«oer  ot  levietetnre  to  retteve 
one  nntherised  to  conatniet  •  dmm 
from  MaMUty  fe*"  dain«0ee  to  ■d#oin- 
Hto    property.      0-tB90     (amae    p. 

laai) . 


^M  diHdi  in  enek  eltntlan 
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C«Ba««BMiiti»I  lajoriaa  Croat  coaitrac- 
tloB  of  railroad. 

•  liOgialative  authority  ss  abMlving  rail- 
road company  from  liability  for  in- 
jury to  abutting  property  in  locating, 
constructing,  and  operating  its  road. 
6-701. 

Injury  resulting  from  construction  and 
operation  of  switch  yard.     6-701. 

Gas,  vapors,  smoke,  etc.    6-714 


• » » 


EMPIX>YEBS'  UABIUTT. 

See  Master  and  Servant. 

*  I  * 


Bironf  B  ndvsES. 


Operation  of,  as  nitiaanee  to  property. 
0^780   (etiiiea  pp.  701,  717). 


ENTEBITI8. 


iBefonnation   •€   iaatmniMts,    see 

ORMATraM  OF  iKBSKUWBrm. 

Question  whrther  action  ii  one  at  law  or 
in  equity. .  6-1231.     - 

Jurisdiction  of  action  for  recovery  of  sum 
.  of  money.    6-1182. 

7tirisaiction  of  suit  to  enforce  an  assigii- 
ment  of  an  interest  in  a  decedent's  es- 
tate as  collateral  to  a  note.    6-1696. 

Transfers  betwoom  law  and  oanitjr. 

Right  of  defendaf^  jto.  inove  to  transfer 
case  to  law  court  before  answering. 
6-1696.  5  ,  ^ 

Effect  of  motion  to  .continue  for  further 
hearing  and  l)p»4iubmit  certain  ques- 
tion to  jury  as  a  motion-  to  transfer 
the  case  t^  law.foqrt.    6-1696. 

Equity  priswtgtos. 

UisrepresetUatiotia  as  to  age  •»  ettoppet 
to  pHead  infancy.     6— 421    (caae  p. 


A»  accident   within    meaning   of   Worle- 
meut's  CompettaatUtn  Aete.     0—1AO9. 


0«»' 


EMTltT. 

Of  judgment,  see  Jtidquent. 

On  public  land,  see  Pubuc  LaMSB. 

Oonstruetion  of   tmqtiirometit  that  pro- . 
poseS  con^ltuttonal  atnenduient  he 
entered  i*  jotMtwto.    0—1227  (eaee 
p.  1219). 


o«» 


ES'M^PUL. 

la  geseral. 

Kivforcement  in  courts  of  law  of  doctria* 
of  equitable  estoppeL     6-412. 

Necessity  that  facts  giving  rise  to  estop- 
pel be  established  by  dear  and  con- 
vincing evidence.     6-649. 

Of  pabUo. 

Bffect  of  aoquiescenee  ef  public  duOtor- 
ity  in  -enoromjlmnmt  ef  fence  on 
highteay  on  title  or  rights  of  publie. 
0-1210    (cote  p,   g2O0). 


EQVAUTT. 

Of  taxation,  see  Taxes. 


BQVAX.  PROTEOTIOIf  OC  THE  IiAW. 

See  CONsntuno^Ai  Law. 

o«»      ■   — 

BQUITABia  «0VOPPBI.. 

See  ESTOmvb. 

*  * »'     .     ■■ 
EQUITY. 

Ta  geaeral;  Juriidictioa. 

Beview  of  findings  in,  see  Appeal  and  Er- 
ror. 

Beacission  of.contcact,  see  Contbacts. 

Limitation  of  actions  in,  see  Limitation 
OF  Actions. 


.By   laches,  acquieseence,  or 
6^1206. 

By  eoadnet. 

Estoppel  of  etockholder  to  deny  validity 
of  aubaeription  to  corporate  atette 
becouse  of  failure  to  comply  with 
the  statutory  regtUrement  of  pag- 
ment  at  the  time  of  aubacHbing. 
0-1110    (caae  p.   1111). 

Sight  of  one  sued  for  value  of  aervioes 
of  physician  rendered  in  another 
state  to  defend,  after  depositing  a 
sum  admitted  to  be  due,  upon  the 
'  ground  that  plaintiff  has  not  proved 
his  right  to  practise  in  the  state 
where  the  services  were  rendered. 
ft-74». 

By  laches,  sUoaoe,  or  aeanleseeaee. 

Estoppel  of  munfcfpality,  county,  or  town, 

see  supra, 
liaches  as  bar  to  action,  see  LUOTATIOK 

OF  Actions. 
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Estoppel  to  avoid  liability  for  attomeyll 
fees  allowed  in  salt  for  separate 
■  'maintenance  by  wife  who  died  a  fe^ 
hoars  before  the  decree  was  entered, 
by  failing  to  bring  fact  of  death  to 
attention  of  court  nntil  after  ex0ira> 
tion  of  term.    6-1617.  . 

Right  of  guardian  of  insane  person  who 
permits  without  objection  boolc  en' 
tries  of  a  physician  to  be  read  into 
a  deposition  in  a  suit  to  recover  for 
services  to  the  ward,  to  complain  at 
the  trial  that  the  deposition  was  read 
in  evidence  without  requiring  the 
production  of  the  books.     6-749. 

By  nesllKeao*. 

By  negligence  as  to  commercial  papeir. 
6-1696. 

By  fimvA. 

JftsrepresentoHon  as  to  age  a»  estoppel 
to  plead  infancy.  0—410  (caae  y.' 
419). 

Vntm  aCeoted. 

Estoppel  of  infant  by  acts  of  mother. 
1-1671. 


*»» 


BVIDBBOE. 

tm  gMsersL 

Beview  of  discretionary  rulings,  see  Ap- 
peal j^m-Smoa. 

Prejndicial  error  as  to,  see  Appeal  and 
Erbob. 

Reception  of,  on  trial,  see  Tbial.       , 

Newly  discovered  evidence  as  ground  for 
bill  of  review.    6-1517. 

JFaAlelal  aotlee. 

Judicial  notice  by  Federal  Trade  Com> 
mission  of  government  wartime  con- 
trol of  sale  and  consumption  of  par- 
ticular goods.    6-358. 

Of  changing  conditions  in  manner  of  Uv> 
ing  and  matters  of  common  knowl-* 
ed^.    6-1698. 

That  insanity  is  hereditary.  6-1476, 
1482. 

That  antomobilaB  are  mora  often  driven 
wttbont  reference  to  legal  sjpood  than 
in  observance  of  it.    6-4169. 

That  for  yaacs  antOBaobile  Mod  takyclv 
races  have  been  as  common  as  horse 
races.    6-485. 

FreannptloMS  «ad  1nur4e«L  af  pr*«<. 

Piesumptioms  oa  appeal,  see  Appeal  and 
Ehmml 

B%trd9n  of  proof  in  etvtt  aotiOH  for  an- 
aauU  upon  female  person.     6—1020. 

Breach  of  ayreetnent  to  return  a  note  ta 
maker  as  fraud  which  easts  upon  an 
indorsee  the  burden  of  showing  his 
hotui  flde  tittaracter.  0—1667  (casa 
p.  1003). 


Presumption  of  validity  tiP  onHtiaiiee. 
«-l«B4. 

Proof  of  allegations.    6-284, 1456. 

Presumption  of  acceptance  of  gift.  6-111. 

Presumption  that  fences  and  trees  along 
border  of  kuzhway  are  placed  in  ac- 
cordance with  the  monuments  or  on 
lines  desicnated  by  the  highway  au- 
thoriti6s,     6-1206. 

Presumption  that  land  deede4  to-  several 
members  of  partnership  individually 
is  not  partnership  property.     6-154. 

Time  of  occurrence.     6-^37. 

Payment.    9-234.  • 

Knowledge;  notice;  good  faith.  6-164, 
83^  667,  1696. 

Fravd  io'  prvoorlng  deed.    6-1486. 

Sanity  of  accused.    6-1462. 

Intent  of  testator.    6-1349. 

•-•s  to  aegllcence. 

Statement  of  doctrine  res  ipsa  loquitur. 
6-1291. 

General  rule  as  to  when  doctrine  of  res 
ipsa  loquitar  aM>l>w.     6-1291. 

Proof  of  surrounding,  eireiunstances  as 
evidence  from  whijsh  fact  of  neg- 
ligence may  be  found.    6-1291. 

Injury  to  passenger  who  has  just  alight- 
ed to  change  cars  by  swinging  against 
him  of  the  rear  of  the  car  by  splitting 
switch.     6-1291. 

Presumption  of  negligence  of  one  vifllftt-' 
ing  law  of  ibe  road.    6-669. 

Best  and  aeeottdatry  erldedMe. 

Oral  proof  of  contents  of  letter.    6-1242. 

Sieht  of  guasdiaa  of  insane  pmaa.  wbo 
peonits  without  ebjeotion  book  en- 
tries of  a  physician  to  be  read  into  a 
deposition  in  a  suit  to  recover  for 
services  to  the  ward,  to  complain  at 
the  trial  that  the  deposition  was  read 
in  evidence  without  requiring  the 
production  of  the  books.    6-749. 

f 
Do««aie«t«ry  erldeaeo. 


AOmiasibattf  of  <»«■»  of  aofrmtef  to- 

aKoiw  ooMse  of  death  tn  ivorfcm«n's 

0omp«iM«tton   oases.      0-a4S    (oaae 

p.  B40). 
Seoital  in  aneient  deed  a«  evfdenoe  of 

facts  recited  agaimt:  stranger  to  title. 

0-14at  (caae  p.  1483). 
Jteath  of  adverse  party  a»  ageeUng  «wi> 

denoe  with  rempeot  to  Itoolc  aooount. 

0-7 S0  (oaafS  pp.  749,  766), 

Former  testimony.    6-586. 

Ascertaining  genuineness  of  dinuted  sig- 
nature^ by  comparison  of  it  with  an 
admittedly  genuine  one.    6-500. 


Demanatrattro  erldeaee. 

Reversible  error  in  exclusion  of. 


6-500. 


Parol  and  eztriasle  ertdene*  eoiieerB' 
lag  writings. 

Admissibility  of  parol  evidence  as  best  or 
secondary  evidence,  see  supra. 
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Weii^t  of  expert  testimony,  see  infra. 

AsBuminr  factB.    S-676. 

Hypoflietieal  question  a«  to  sanity. 
«-147e. 

Competency  to  i^ve  opinion  as  to  insan- 
ity.    &-1476,  1482. 

Kzpert's  opinion  as  to  insanity.    6-1476. 

OMifessloaB. 

When  confession  is  voluntary.    6-853. 

Haaraajr;  d««laratloma|  res  g/tutm, 

Bvtdenoe  in  civil  ooMon  for  assault  upon 
female  person  of  oompUthU  of  ptaiM- 
Uff.    e-iogo. 

As  to  accident  or  injury.    6-640. 

Declarations  or  statements  by  deceased 
person.     6-640. 

Admissibility  of  testimony  of  witness  in 
suit  prosecnted  to  final  judgment, 
agrainst  third  i>erson  in  another  suit 
who  was  not  a  party  to  sudi  judg- 
ment.   6-640. 

B«IeTsne]r  and  materiality. 

Errors  as  to,  waived  or  cured  below,  see 

Appeal  and  Ebror. 
Prejudicial  error  in  admission  or  excln« 

sion  of,  see  Appeal  and  Ebbok. 
Admissibility  to  corroborate  or  impeach 

witnesi^  «ae  Witmsssbs. 


■»-  SB»t*y. 


iMmisMMHty  of  eviOenee  «m  oivil  euMon 
for    Bpsaiilf    upon    fewuOe 
0-1O99. 


Evidence  in  action  by  wife  against  her 
husband  for  assault.     6-1031. 

Evidence  that  parties  had  engaged  in  a 
mutual  combat  in  civil  action  for  as- 
sault.   6-386. 

•>eharaeteri  reywiatlea. 

TeBUmotiy  tendino  to  show  that  party  or 
witness  has  made  eontradietory 
atatements  as  ground  for  evidence  n» 
to  his  truth  and  vera€!it]f.  0—809 
(oases  pp.  SB3,  869) . 

Admitelbaity  of  evidence  of  the  had  mor- 
at  dharaiAer  of  the  parties  to  a  civil 
aetion  for  an  indecent  assault  upon 
a  female.     0—lOSl    (case  p.  lOiS). 

Admissibility  of  proof  of  character  of 
party  in  civil  action  as  evidence  to 
disprove  act  with  which  he  is  charged. 
6-«69. 

—  kmewledce;  notiee. 

Proof  of  knowledge  on  part  of  vendee  ot 
relation  of  other  parties  to  contract 
of  sale  by  attendant  facts  and  cir- 
cumstances.   6-637. 


Xeeessitu  of  ahoietaff  that  inamnitif  of 
relatives  was  of  a  hereditartf  or 
tranemisoible  type  in  order  to  render 
evidence  thereof  admiioslble.  e—l*8» 
(oases  pp.  t*7e,  1462). 

Insanity  of  one  accused  of  crime.    6-1482. 
Testimony    that   insanity   is   hereditary. 

6-1476. 
Evidence  of  hereditary  insanity  offered 

as  defense  to  crime  or  to  oorroborste 

evidence  showing  insanity  of  partie- 

ular  person.    6-1482. 

—  motive. 

To  show  motive  for  assault  by  husband 
on  wife.    6-1031. 

—  sngsestlre  facts;  fasts  s«pportUtc  is* 

fereaees. 

Svidenee  of  physical  eondUion  or  ap- 
pearance  of  plaintiff  or  her  clothing 
in  civil  action  for  gssttwlt  on  female 
person.    9—1020. 

^  eirevmataaees. 

Proof  of  facts  and  circumstances  to  show 
relation  '•f  parttaa-  to  siUe  and  knowl- 
edge thereof  on  the  part  of  the  ven- 
dee.   6-637. 

Proof  of  all  the  facts  and  cireumstances 
in  determining  question  whetfaagr 
principal  or  bcoker  is  liable  for 
breach  of  contract  of  ask.    6-687. 


peraon.      _  aimUav  aets  or  f  aeta. 


Bvidenoe  of  similar  assanlts  upon  other 
women  in  oivil  tuition  for  an  inde- 
cent asoautt  upon  a  female.  9—lOSe. 

Evidence  of  stmUar  charges  by  plaintiff 
againet.  others  in  civU  action  for  an 
indecent    assault    %tpoH    •    female. 

e-iosa. 

—  velatloB  of  parties. 

Proof  of  facts  and  circumstances  to  show 
relation  of  parties  to  contract.  6-637. 

—  mitigation. 

Evidence  in  mitigation  of  damages  for 
assault  by  husband  on  wife.    6-1031. 

Weight,  eSeet,  aad  suflelaaey. 

Review  of  facts  on  appeal,  see  APPEAL 
AND  Ebror. 

Wei^M  ef  er&t  teaHmMty  aa  to  taw  ef 
another  state  or  country.  9-184* 
(case  p.  1840) . 

Sufficiency  of  proof  tn  ctvU  action  for 
a&aafttt  upon  femtde  person.  9-1099. 

Presumption  as  to,  on  appeal.    6-146. 
Meaning  of  phrase  "preponderance  of  Vbm 

evidence."    6-500, 
Expert  testimony.    6-500,  586. 


Keavy  lialle  type  Is  used  fer  ammetattoaB| 


tys^  fwp  eases. 


Digitized  by 


Google 


COMBINED  INDSZ  TO  NOTES  AND  CASES. 


1727 


PnfaatiTe  valiM  a»  avidance  of  fket  tiutt 
dlqnitad  ligiiAtim  affreei  in  lines, 
•n^Mt,  and  qpaoa  occupied  with  an 
adnittodly  seaoine  one.    &-600. 

SnlBcieney  of  proof  of  payment    6-284. 

SdHfffamcy  of  proof  of  profita  applieaUa 
to  dMdmdii  on  atoek.    8-7W. 

of  avidenea  to  aatabllah  VBary. 


Suffleieney  of  avidenea  to  anatain  verdict 
in  action  for  indecent  aaaanlt  npoa 
female.    6-1048. 

SuiflcieneT  of  evidence  to  aapport  find- 
ing that  ifrinryto  -emrteyee  aroae  out 
of  hia  employment.    6-1146. 

Sufficiency  of  evideaoe  to  riiow  that  arrest 
was  instigated  by  earrier'a  agent 
6-1468L 


—■a  ta  »«•>•■  If 

Sufficiency  of  evidence  of  adoption  by  re- 
mainderman of  leases  hy  life  tenant. 
6-1603. 

Sufficiency  of  proof  that  realty  constitut- 
ed partnendiip  piapeity.  -  6-164. 

Sufficiency  of  evidence  to  rebut  presump- 
tion that  the  jforMn  of  a  lot  between 
the  center  and  side  lines  of  a  street 
ia  to  be  considered  4n  d«tennining[ 
the  boundaries  of  a  conveyance  ox 
the  half  of  the  lot  bordering  on  the 
street     6-1163. 

Sufficiency  of  evidepce  that  nae  of  water 
from  ditch  was  rightfnl  and  adverse. 
6-1438. 

—aiatters  aa  ta  yassaas.   ' 

Sufficiency  of  proof  that  purchaser  of 
partnership  interest  in  partnership 
realty  standing  in  the  names  of  the 
individual  partnesa  was  not  an  in- 
nocent purchaser.    6-164. 

Bona  fide  character  of  holder  of  note. 
6-234. 

Knowledge;  notice.    6-687. 

•iaOaaibiwW  «»dar  »l«adl«i^ 

Supporting  allegation  in  answer  of  own- 
ership in  general  terms  by  proof  of 
ownership  aeqmrod  1^  prescription. 
6-1433. 


LTioai. 


Physical  examination,  see  Physical  Ex- 
amination. 
Of  witness,  see  WrrNtssES. 


KGEMITZ  DAMAOBB. 


See  DAMAtns. 


BXOXXEKBKX. 

Baoovery  under  WvrloHan/a  CompeniM- 
■  Hon  Act  /ar  death  or  tejitry  from 
excitement,        0-12Se       (eaee      p. 
1263) . 


•  »m 


EXBCTTTZOV. 
Property  exempt  from,  see  Ezbmptions. 


♦  >» 


SXEOVTOBB  AHB  ADMIMMTBA- 
TOBa. 

Ia  gaaaral;  avpoiataMat. 

Eligibility  to  appointment    6-1840. 

Charging  heir  with  knowledge  that  co- 
heir was  acting  as  administrater. 
6-280. 

Klglita  aa<  UaMUtlas. 

Purchase  by  adminiatrator  of  property  of 
the  estate  at  foreclosure  sale.    6-280. 

IMstvlb«tlomi 

FamiUy  aetUemetU  of  tnleetmte'e  eatate. 
esaa   (case  p.  SAB)  . 

Keview  on  appeal  of  finding  of  trial 
court  upon  disputed  questions  of  fact 
involved  in  family  settlement    6-649. 


♦  »» 


SXEMPI.ABT  SAMAOSS. 

See  Dauaoib. 


♦  »» 


SZEHrXIOKB. 
Homestead  otemptions^  see  Homestbas. 

VaMditu  ef  statute  reAttelmg  eir  aboMk' 
tng  exemption  aa  Offateat  partteuiar 
elaaaee  of  dotow.  9-114IO  (eoMe  p. 
lia*). 

Pertttd  or  dunitioM  of  »ocem.ption  under 
atatute  exempting  moN«y  or  Itenefit 
"to  he  paid*'  under  IneuiMmee  potteif 
or  oert^loate.    0—eiO  (eaae  p.  «oa) . 

Strict  or  liberal  construction  of  exemption 
statutes.    6-603. 

Classifying  creditors  so  aa  to  deprive 
deotora  tX.  tba  banaftt  of  exemption 
laws.    6-1184. 

Right  of  nonresident  beneficiary  to  ex- 
emption of  life  insurance.    6-608. 


T^  «asli  lai  eaeli  oltatlom  Bta»aa  fov  AX.*. 
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EXRIBITIOir. 

Hlffht  of  dbuMng  oumera  to  uM  tttreet 
■  including  aldeteaHe  for  Pte  eadUM- 
■.    tion   of   gooda.   ■  e—lSl*    (case    p. 

laos) . 


C6  AJLR. 


Id  general,  see  CbsTS  and  FKe& 
Jury  fees,  see  JCBT. 


♦  »» 


EXPEST  xsaxiiKoinr. 

See  Evidence. 


FACTORIES. 


Injunction  against  opvntion  of,  as  nui- 
sance.   6-1305. 


FACTS. 

Beview  of,  on  appeal,  see  Appeal  and 
Erbob. 


4»» 


FAX.8E  IMPRISOITMENT. 

'Carrier'B  liability  for  arrest  of  passenger, 
see  Cabudb. 

False  ttttiprisonmetU  a»  uffeoted  by  offer 
to  reteoae  fialnUff  oondttUmaUt/  or 
temporarav.  e—X47S  (oase  p. 
1409) . 

Effect  of  words  as  a  false  imprisonment. 

6-1469. 
Malice  and  lack  of  probable  cause  as  es> 

sentia)  elements  of  right  of  action. 

6-1469. 
<)ne8tion  for  jury  as  to  intent.    6-1469. 

«■>-• 


FAMII.T  SETTLEMENT. 

See  Executors  and  Administrators. 

FEDERAI.  COUBTS. 

See  Courts. 

♦«» 

FEDERAL  TRADE  COMXISSIOIT. 


Validltii  attd  conmtrtiction  of  atatute  ore- 
atiiiff  Federal  Trade  Commission. 
e-300   (case  p.  3&S)  . 

Judicial  notice  by  Federal  Trade  Com- 
mission of  government  wartime  con- 
trol of  sale  and  consumption  of  par- 
ticular goods.    6-358. 


I^ItCES. 

donatitMtionaliti/   of   fencing  ana   ^ock 
laxvo.     6— 912  foose  p.  308} . 


*»♦ 


FlEDUflW. 

Review  of,  on  «nM*lt  Ma  Amu.  and 

Error. 
Prejudicial  error  tm  to,  see  Aftbai.  and 

Ebbob. 
Of  master,  see  RsnERSNCB. 
Of  court  generally,  see  Triai.. 


*»» 


fMlMMtNoit  ftp  labor  oriKMttMrtton  of  fne 
•R  nonmetnher  M  rnnforetng  ftoyooM'. 


FIXTURES. 


Tests  applied  in  determining  whether  ar- 
ticle used  in  connection  with  realty  is 
a  fixture.    6-90. 


*♦» 


FOOD. 

Talidity  of  atatute  or  ordhumce  re^flUr- 
ing  food  to  be  sold  in  a  epecifted 
quantttff  or  MOfgM.    0-t»0  (emm  p. 

430). 


'»«♦ 


FORBOLOSVXB. 

Of  mortgage,  see  Mortgage. 

POREIOV  OOVERJfMENT. 

Binding  effect  on  foreiga  government  ot 
contract  within  scope  of  authority  of 
a  supply  committee  composed  in  part 
of  members  of  ..it^  embassy.    9-1182. 


♦  •»■ 


FORFEITURE. 

Of  insurance  policy,  see  Insurance. 
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A»  flWMHul  far  collmteml  attack  an  order 
admitting  to  citizenship.    g—4io. 


^»» 


FORBIA  PAUPERIS. 

Suing  in  forma  pauporis,  see  Costs  akd 

Fees. 


*»» 


FORMER  TESTIMONT. 

Admissibility  in  evidence,  see  Evidence. 


FRAUD  AND  DECEIT. 

Estoppel  by,  see  Estoppel. 

Presumption  and  burden  of  proof  as  t«, 

see  Evidence. 

Sreach  of  agreement  to  return  a  note  to 
maker  as  fraud  whteh  coats  upon 
an  indorsee  tlie  hurden  of  shoxring 
His  bona  fide  character.  O-ieei 
(ease  p.  1003). 

Separation  agreement  procured  by  fraud 
n.;  defense  in  civil  suit  by  wife  for 
support.     0—70. 

As  ground  for  collateral  attach  on  order 
admitting  to  citizenship.     0—4  to. 

Incontestable  clause  in  insurance  pol- 
icy as  excluding  defense  of  fraud. 
0—4B2    (case  p.   441). 

JBffect  of  fraud  on  validity  of  family  set' 
tlement  of  intestate's  estate.    ^-SOU. 

Effect  of  fraud  of  agent  in  causing  pol- 
icy to  be  antedated  on  date  from 
u-hich  life  insurance  premium  pe- 
riods are  to  he  eomp%tted.     0—7S7. 

Sif^t  to  set  tip  fraud  by  directors  in  sale 
of  entire  corporation  property  in  suit 
to  compel  payment  of  dividends. 
6-793. 

Knowledge  and  reliance  of  party  defraud- 
ed.   6-396. 

Review  of  finding  by  jury  on  conflicting 
evidence  as  to  whether  note  was  pro- 
cared  from  maker  by  fraud.    6-456. 


FBAVDVXXKT  CONVEYANCES. 


LiabiHty  for  injury  to  ufoman  through 
fright  caused  by  assault  on  herself 
or  another,  without  physical  iitjury 
to  her.     0—980,  00S. 


»»» 


FITMES. 

Injury  from,  as  accident  or  occupational 
disease  ivithin  the  meaning  of  Worli- 
men's  Compensation  Statutes. 
0-1400    (ease  p.   1408). 

*  I  » 


OA8. 

Liability  of  innkeeper  for  injury  to 
guest  hy  gas  escaping  from  defective 
fixture.     6—B90. 

Injury  from  gas  as  accident  or  occupa- 
tional disease  n-ithln  the  meanitig  of 
Workmen's  Compensation  Statutes. 
0-1400    (case  p.    1403). 

Kight  to  recovery  for  injury  to  property 
by  gas  resulting  from  operation  of 
railroad.    6-714. 

<»» 

OEM  UIMEMESS. 

Of  handwriting;  evidence  as  to,  see  Evi- 

OENCE. 


GIFT. 

By  husband  to  wife  as  defense  to  civil 

suit  by  her  for  support.    6-1. 
Necessity  of  acceptance  of  gift.     6-111. 
Presumption  of  acceptance  of  gift.    6-111. 
Of  bank  deposit.    6-111. 


<■» 


OONG. 

Injunction  against,  as  a  nuisance.  6-1305. 

« « » 

GOOD  FAITH. 

Of   purchaser   of   note,   see    Bills    and 

Notes. 


ralidity  as  against  creditors  of  change      ^"^T^K^-trl.  ''"'■*'*"  "*  *"**'  "  **' 
of    beneficiary    of    insuratwe    policy 


from,  estate  to  intlividual. 
(ease  p.   IIOS). 


6-1  n  a 


see  Evidence. 
Sufficiency  of  evidence  to  disprove.  6-234. 
♦  « » ■ 


*«» 


FREEDOM  OF  8PBEOH  AND  PRESS. 

See  Constitutional  Law. 


GUARANTY. 

By  bank,  see  Banks. 
Of  freedom  of  speech,  see  CONSTITUTION- 
AL Law. 


Tk«  dasli  In  eaek  eltatloa  stajids  for  A.I..R. 
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Of  dividends  on  preferred  stock,  see  C<Ht- 

PORATIONS. 

Guaranty  inmranoe,  see  Insukakck. 

As  to  suretyship  generally,  see  Pbincipai. 

AND   SUBBTY. 

Right  of  guarantor  for  eorporatton  to 
set  up  Maury  where  eorponMon 
could  not.     OSSe  (ease  p.  681). 


4  »» 


OtrARAITTY  IiraiiaAITCE. 

See  Insurance. 


GUARDIAN  AlfD  WARD. 

Guardian  for  incompetent  person,  see  In- 
competent Persons. 

Effect  of  appointment  of  guard4an  for 
infant  as  affecting  running  of  lim- 
itations agaitist  him,.  e—16S9  (ease 
p.  1911). 

'Bight  of  naltwteX  guardian  to  custody  or 
control  of  infant's  property.  9—116 
(ease  p.  111). 

Effect  of  bringing  of  action  by  guardian 
of  minor  to  ^aive  exception  in  stat- 
ute of  limitations  in  favor  of  minor. 
6-1671. 

Right  of  natural  guardian  to  take  charge 
of  personal  estate  of  ward.    6-111. 


HAHBWBITIHO. 

Ftoof  of  genuinenoss  of,  bjr  eomparison, 

see  Evibencc. 

JZevietc  on  appeal  of  evidence  as  to  gen- 
uineness of  disputed  documente. 
9—607   (case  p.  600). 

Weight  of  expert  testimony  as  to.    6-500. 


BEAX.TK. 


Permitting  street  cars  to  become  so  un- 
sanitary as  to  endanger  health  as  in- 
dictable nuisance.    6-118. 


♦  »» 


HEARSAY. 

As  oridenee,  see  Stiicncb. 
♦  «» 


HEIRS. 

Trust  arising  from  purchase  by  coheir  at 
foreclosure  sale.     6-280. 

Charging  heir  with  notice  that  land  pur- 
chased by  a  coheir  belonged  to  their 
ancestor,  that  the  coheir  was  acting 
as  administrator,  and  that  he  pur- 
chased under  foreclosure  sale  when 
there  were  no  funds  of  the  estate  to 
pay  the  mortgage.    6-280. 


Plea  of,  see  Criminal  Law. 


HABEAS  eoBnm. 

Right  to  release  because  of  lack  of  juris- 
diction of  court  hearing  before  which 
is  contemplated  but  which  has  not 
yet  assumed  jurisdiction.     6-1216. 


#■» 


HABITS. 

Waiver  of  provision  of  insurance  eon- 
tract  as  to  habits  of  Insured  by  sub- 
ordinate lodge  of  benefit  society, 
9—599   (case  p.  691). 


♦  «» 


HACKS  AND  CABS. 

As  to  Jitney  busses,  see  Jitney  Busses. 


RBREDIXY. 


SeeessUy  of  showing  that  insanity  of 
reiattves  ivas  of  a  hereditary  or 
tranamisslble  type  in  order  to  render 
evidence  thereof  adntisslble.  9—14S'9 
(eases  9p.  1479,  l*sa) . 

Definition  of.    &-1476. 
Admissibility  of  testimony  of  phyaicians 
that  insanity  is  hereditary.    6-1476. 


*  »> 


HIGHWAYS. 

Adverse  possession  of,  see  Asvsaaa  Pos- 
session. 

As  boundary,  see  Boundaries. 

Municipal  regulations  as  to,  see  MUNIC- 
iPAL  Corporations. 

Liability  for  injury  due  to  negligent  driv- 
ing, see  Negligence. 

Right  of  ahutUng  owner  to  %tse  street  !•»• 
eluditto  sMetoonc,  for  the  d^poatt, 
exhibition,  or  sale  of  goods.  9—1314 
(ease  p.  1806). 


Heavy  Italic  type  Is  nsed  fos  aaaetatleas;  ro«uui  type  far 
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EefuMl  to  onlom  operation  of  manufac- 

tunngr  because  of  unlawful  use  of  ad- 

joining  street     6-1306. 
Who  may  qneation  right  of  company  to 

'«"„Jnterurbaii  ears  on  city  streets. 
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BOUDATB. 


Au^Mmmv   of  ouNunotM   rehtmaite   on 
legal  holiday.    6Ste,  asg. 


BOliOOBAFHIO  WIIX. 

See  Wills. 


-♦«» 


HOlfESTEAD. 

On  public  land,  see  Public  Lands. 

F«Md«y  of  s^oute  aholUhing  vested 
right  in  homettead  exetnption  as 
against  particular  olasaea  of  olaitna. 

Agreemmu  »y  hu»ha*td  Mot  v>lfe  thall 
receive  proceeds  of  sale  of  homestead 
as  fraud  on  his  creditor;  6-S74 
ease  p.  671). 

Eight  under  aoutftirtional  provision  re- 
quinng  exemption  to  debtors  of  a 
homestead,  to  classify  creditors  so  as 
to   deprive   the  debtor  of  exemption 

debi,.'1.^4.*»   "*"*•'"    *^"'^^'    °^ 


HOMICIDE. 


Accei 


epting  plea  of  non  vult  contendere  in 
A.  A°"V.«='<^e  case,  see  Criminal  Law. 
Aa  affecting  right  to  inherit,  see  Descent 

AND  Distribution. 

°"ieSSy.~t"i^   "  perpetration   of 


■  #»» 


H08FITAXA 


RUSBAint  ABO  WIFE. 

Xb  CBBesaJ. 

As  to  divorce  or  separation,  see  DivoBCE 

and  Separation. 
As  to  marriage,  see  Mabsiagb. 

Eligibility^  of  husband  to  appointment  as 
a^mistrator      of      wife's      estate. 

Property  rlchts. 

fife's  right  of  dower,  see  Dower. 
.As  to  homestead,  see  Homestead. 

Cause  of  action  for  aaaault  and  battery 
upon  wife  as  community  property. 
e-10S9   (ease  p.  1006)  . 

Antenuptial  contract. 

Antmuptlal  agreement  as  defense  in  dv- 
«  suit  by  wife  for  support.     OS0, 

Blclits  of  fcasband's  creditors. 

Agreement  by  husband  that  wife  shaU 
receive  proceeds  of  sale  of  homestead 
•a  fraud  on  his  creditors.  9-974, 
(case  p.  671). 

Aetlona. 

Bight  of  married  woman   to   maitUaln 
civU   action   for   asttauU   upon   her 

©Ijoaa     '"****"*     **■     '^»'«*«'«»- 

Bight  of  one  speuse  to  maintain  an  ac- 
Uon  against  the  otlter  for  aasauU 
and  battery,  under  the  Married 
Women's  At**.  e-l038  (case  e 
1031).  '^^   '• 

Alandonnent  ot  wife. 

Wife's  right  to  resort  to  a  criminal  ac- 
tion aa  defense  in  civil  suit  by  her 
fer  euffport,    «-ai. 


»»»■■ 


Ordinance  prohibiting  location  of  steam  See  ETiDrMrc 
laundry  within  certain  distanoeTrf  »«  ^^ioenct. 
hospital.     6-1698.  »«««oo   01 


HTPOTHETICAI.  QUESTIOB8. 


-»»» 


<»>  ■ 


aOTEIA 

See  Innkeepers. 


The  Hash  in  ea«h  •itatloa~^;j;iai^ 


IDENTIFICATIOir. 

Ot  the  sovereign  de  Jure  or  de  facto  of  a 
county  aa  a  political  question. 
6—1182. 


for  AX.R. 
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IMPOTEirOT. 


Effect  of  impoteacy  to  render  marrisg» 
void.    6-1340. 


»«» 


IMPBOVZatEHTm. 

Liability  of  cotenant  for  cost  of,  see  Co- 

TBNANCY. 

Allowance  for,  in  ejectment,  see  Eject- 

MEKT. 

Righta  as  hetween  adverse  claimanU  to 
improvementa  plttced  on  puhUo 
landa.     e-OS   (cases  pp.  8S,  90). 


IKCOimCBTABqUTT. 

Of  insurance  policy,  see  Inbubamcb. 
•  ■ » 

nroEGEirr  assavi.t. 

See  Assault  and  Battery. 

#»»      ■    ■ 

B8  AHD  mrCBB- 
TAIHTT. 


■<«» 


Of  statate,  see  Statutes. 
Effect     of     iMtcet'tainty 


IMPUTED  MBGUOENOE. 

See  Negligence. 

#-»♦ 

IUPVTED  NOTICE. 

See  Nonca. 


(tt     mitnmonM. 


ZHADE«UATB  SAMAABS. 

See  Damages. 

♦«» 

IKOOMPETENT  PEB80K8. 

Prejudicial  error  in  rejecting  evidence  as 
to  insanity,  see  APPEAL  AND  BRROR. 

As  to  convicts,  see  Convicts. 

As  to  drunkenness,  see  Drunkenness. 

Presumption  and  burden  of  proof  as  to 
sanity,  see  Evidence. 

Evidence  of  insanity,  generally,  see  Evi- 
dence. 

Opinion  evidence  as  to  sanity,  see  Evi- 
dence. ,         . ,. 

Effect  of  incompetency  on  running  of  lim- 
itations, see  Limitation  w  Actions. 

JnsanUv  as  affecting  right  of  emplwee  «• 
recover  under  Workmen's  Compen- 
sation Act.     e-S70. 

Judicial  notice  that  insanity  is  hereditary. 
ft-1476,  1482. 

Right  of  guardian  of  insane  person  who 
permits  without  objection  book  en- 
tries of  a  physician  to  be  read  into  a 
deposition  in  a  suit  to  recover  for 
services  to  the  ward,  to  complain  at 
the  trial  that  the  deposition  was  read 
in  evidence  without  requiring  the  pro- 
duction of  the  boolis.     6-749. 

Right  of  committee  of  incompetent  to  sue 
in  his  own  name  to  protect  property 
of  incompetent.    6-1686. 


INDEMlflTT'. 

Indemnity  Inwrance,  see  INSUKANCB. 

•  «» 

UIDXCTMENT,    UTFOBKATIOV,   AMD 
COMPI.AIITT. 

Bight  to  cross-examine  oMmaed  as  to 
prior  iauUctmenta  against  Mm. 
6-1019. 

*■» 


mSOlWEMEirT. 

Of  bill  or  notCj  see  Bills  and  Nona. 

< «» 

INDtrSTBIAI.  DISPUTES. 

See  Conspiracy;   Labor  Organizations. 

«-•-♦ 

IITDUSTRIAI.  INSUKANCE. 

See  Workmen's  Compensation. 
— •-•"• 

INFANTS. 

Guardianship  of,  see  Guardian  and 
TVard 

Effect  of  infancy  on  running  of  limita- 
tions, see  Limitation  of  Actions. 

JAaWMtV  wnder  OMtot«o»««  ll«WM«lf  <"- 
mirance  policy  tohile  car  was  hetmn 
driven  by  infant  in  violation  of  Umt. 
e-37S. 

ZAahmty  for  assanH  in  inftieting  chas- 
tisement on  female  child.     9—100e. 

Misrepresentations  as  to  age  as  estoppel 
to  plead  infancy.  O—410  (case  p. 
412). 
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Authoritjr  of  mother  to  bnid  minor  child 

by    agreement    as    to    its    property 

rights.    6-1671. 
Estoppel  «£  infant  by  acts  of   mother. 

6-1671. 
Presumption  of  acceptance  of  gift  to  in* 

fant    6-111. 
Bemarln  of  proaoentiiig  attmrney  in  pros« 

ecution  for  Bmuiwport  of  diiloren. 

6-1607. 


Admissibility  in  evidence  of  coroner's  in- 
quest, see  Evidence. 


INSAIOTT. 

See  INCOMFETENT  PERSONS. 


-*** 


iXFECTiova  Ann  contagious 

BUEASES. 

Effect  on  teacher's  right  to  compensation 
of  closing  of  school  because  of. 
6-740. 


XMHEBJTAKCE. 

In  general,  see  Descent  ams  Distribu* 

TION. 


0  t  » 


INJUNCTIOir. 

Xm  canexaL 

Contempt  by  violating,  see  C!ontehft. 

Joinder  of  cause  of  action  for  assault 
with  one  for  injunction.    6-459. 

Injury  or  inconvenience  to  defendant  as 
gro«nd  far  refMing.    6-1002,  ld64. 

Refusal  of  injunction  which  wwdd  cause 
great  hardship  to  public  without  ben- 
efit to  comidainant.    6-468. 

XHegal  or  torUovs  acts. 

Injunction  against  nuisance,  see  Nui- 
sances. 

Iniunctti-e  relief  against-  ioucott  in  in- 
ditstiial  Airiputes.  0—960  (canes  pp. 
SS7,  804,  901), 

Effect  on  right  to  injunction  of  fact  that 
defendant  has  discontinued  his  al- 
leged wrongful  practice.     6-358. 

To  poevent  owaer  of  apartment  house 
from  interfering  with  one  attempting 
to  deliver  supplies  ordered  by  tenant. 
6-459. 

Against  strike.    6-887,  894,  901. 


nrNKEEPERB. 


lAalHIIty  of  innkeeper  for  tnttuy  to  0ue»t 
from  defective  lighting  appUmmce. 
6—390    (case  p.    SSe) . 


UrSOI.VEIfOT. 


As  to  bankruptcy,  see  Bankbcptcy. 
Of  coi-poration,  see  Ookforations. 
Of  partnership,  see  Partnership. 

Inartreney  tiirough  a  judgment  for  mal- 
practice in  which  estate  pays  only 
a  small  proportion  of  the  claims 
against  it  as  within  policy  insuring 
against  loss  from  liability  for  mal- 
practice.    6-1231. 


iRSFEcnoir. 


Right  of  consignee  of  goods  delivered  l>y 
carrier  to  inspection.     6-637. 

Effect  of  failure  of  buyer  to  exercise  his 
option  of  inspection  at  point  of  ship- 
ment to  render  the  contract  ineffec- 
.    tive.    6-633. 


^«» 


nrSTRVCTIONS. 

In  general,  see  Trial. 


< »» 


XNS1TBABI£  INTEBESV. 

See  INSURANCB. 

« ■» 
UfSUBANCE. 

Liability  of  ootenant  for,  see  Cotbnancy. 

Reformation  of  insuranee  contracts,  see 

Reformation  of  Instruments. 

<Wmpamle»{  Tlcht  to  da  bnstnoae. 

Power  of  ootNfMny  to  fosue  OMtomobUe 
HaMUty  iimiramce.    •-^70. 

Aeeato. 

Estoppel  or  waiver  as  srffected  by  powers 
of  agent,  see  infra. 

Iaa«ra.Ue  Imteiieai. 

IneonteeUMe  aUutae  as  exohtfUng  die- 
fenae  of  vMnt  of  ineutxible  intereat. 
»-4Sg. 
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Who  may  raise  qneation  of  dependence  of 
beneficiary  on  insured.    6-603. 

The  policy  or  eostraet  (eaarally. 

Of  what  insurance  contract  of  mutual 
benefit  society  oonaiBts.     6-531. 

ComatmotloB  o£  poUoj. 

Resolving  ambiguities  in  policy  against 
interest  of  the  insurer.    6-485,  1231. 

Interpretation  of  words  "except  as  here- 
inafter proyided."    6-1395. 

lAOOBtostabUltjr, 

Incontestahle  clause  as  excluding  a  de- 
fense hatied  upon  pmbUe  policy. 
e-4*S  (fxute  p.  *41) . 


Validity  of  incontestable  chkiue  ia 
ance  policy.     6-441. 

Forfottmro. 


Dtvidenda  as  preventing  lapse  of  policy 
for  nonpayment  of  premiums. 
6-1400    (case  p.    139B) . 

Interpretation  of  words  "except  as  here- 
inafter provided"  in  determining 
right  to  forfeit  for  nonpayment  of 
premium.    6-1395. 

Waiver  of  right  to  forfeit,  for  nonpay- 
ment of  premium.    6-1395. 

PremlniBS  and  asseasmeata. 

Forfeiture  for  nonpayment  of,  see  suprtt. 
Demand,    acceptance,    and    retention    of 

premiums  or  assessments  as  waiver, 

see  infra. 

Date  from  tcMch  life  insurance  pre- 
mium- periods  are  to  eom.puted. 
e-»74    (cases  pp.    766,    799). 

Change  of  beneficiary. 

Validitji  as  against  creditors  of  change 
of  beneficlHri/  of  insuranoe  polioif 
fi'om  estate  to  individual.  0-1175. 
(ease  p.  lieS). 

WaWer;  estoppel. 

Waiver  of  proof  of  death  or  injury  hy 
•Mbordinate  lodge  of  nvutual  benefit 
society.     6— ass   (ease  p.  681). 

Waiver  of  provisions  of  tnaiuranee  con- 
tract as  to  habit/)  of  insured  by  siib- 
ordinate  lod^re  of  benefit  soolotiy.. 
»-599    (case  p.   691) . 

Estoppel  or  waiver  as  affected  by  power 

of  agent.     6-531,  691. 
By  demand  or  retention  of  premium  or 

assessment.    6-591. 

Proofs  of  death. 

Waiver  of  proof  of  death  or  infury  by 
subordinate  lodge  of  mutual  benefit 
society.    e-5.?a  (caae  p.  BSl)  . 

Waiver  of  proofs  of  death.    6-531. 


doath. 


«f»«aea   et  loss,   tejavy,    •* 


tneontestaVle  otatuao  in  tnmurtmtce  poUeg 
as  excluding  defense  of  suicide. 
0-^60. 

Incontestable  eiauae  in  imtttrmnoe  policy 
as  exetMding  dmfenae  that  inmureA 
teas  executed  for  erintm.     0  £td. 

Accident  insurance:  scope  and  mffeet  o/ 
provision  in  accident  insurance  pol- 
ioy  as  to  "ridino  or  driving  racea." 
e-498  (case  p.  *86) . 

Death  aa  uHthin  provieton  exempting  in- 
mtrer,  or  limiting  UahtUty  in  ease  of 
"infurti"  intentienmUy  inflicted. 
9-1888   (ease  p.  1883). 

Kiteroat  ta  proooeda. 

Exemption  of  life  insurance,  see  EXSMP- 

TIONS. 

Aetiona  on.  policy. 

Effect  of  prodicating  aathority  of  local 
council  of  mutual  benefit  society  to 
waive  conditions  upon  the  wrong  sec- 
tion of  the  by-laws,  in  submitting  to 
jury  question  whether  council  had 
waived  such  conditions.     6-691. 

Gnaraaty  polleleo. 

Might  of  trustee  in  bankruptcy  or  «s- 
signee  for  creditors  under  indemnity 
policy.  e—lStO  (cases  pp.  1931, 
1939) . 

AMtomobUe  liability  inauranem.  9—379 
(ease  p.  367). 

Question  iHiether  aotion  by  baakrvptcy 
trustee  to  recovar  on  policy  of  in- 
demnity insurance  bald  by  bankrupt 
is  at  law  or  in  equity.    6-1231. 

Right  of  indemnity  insurer  to  withdraw 
from  defense  of  suit  for  injury  and 
cast  burden  thereof  on  the  assured. 
6-367. 

Right  of  indemnity  insurer  which  aban- 
dons its  obligation  to  defend  a  suit, 
to  defeat  a  recovery  for  money  paid 
by  the  assured  in  settlement  of  the 
claim,  on  the  g^round  that  it  was  paid 
in  compromise  without  a  judgment. 
6-367. 

Liability  under  automobile  liaMHty  insur- 
ance policy  for  injnriss  tnHicted  wbila 
car  was  being  driven  by  son  of  ttia 
owner  who  was  of  l^ral  age.     6-367. 

Roformation  of  antomobUe  liability  iaaor- 
ance  policy.    6-367. 


IMTENT. 

Presumption  and  burden  of  proof  aa  ta, 

aeo  EvidBNCB. 
Question  for  jury  as  to,  see  Tbial. 

Of  testator,  see  Wills. 
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INTENTIOMAX.  IKJUXIES. 

To  inrarad,  see  Insuranci. 


iirroziOAi!urs  uquors. 


INTEBBSS; 


Right  to  damages  as  dUttnguUhed  from 
interest  for  loss  of  use  of  property 
taken  in  replevin.     &-47S. 

Rate  of  interest  after  maturity  on  con- 
tracts fixing  rate  "until  paym,ent." 
e-119e  (case  p.  lia»). 

Right  of  complainant  failing  to  appeal 
from  decree  awarding  interest  to 
him  to  ask  appellate  court  to  iocreass 
the  amount.    6-1182. 

Duty  of  cotenant  to  pay.    6-291. 

Liability  of  tenant  in  possession  for  in- 
terest on  rents  collected.    6-1671. 

Effect  of  satisfaction  of  judgment  against 
one  joint  tort-feasor  to  release  the 
interest  which  has  accrued  on  a  judg- 
ment against  the  other  tort-feasor. 
6-621. 

From  what  time  one  who  has  not  agreed 
to  pay  interest  may  be  charged  with 
it.     6-1182. 

Right  to  interest  upon  a  fund  belonging 
to  one  person  and  in  possession  of 
another.     6-1182. 

Right  of  defendant  in  reidevte  upon  fail- 
ure of  the  suit  to  recover  interest  on 
the  value  of  the  property  taken. 
6-476. 


■*** 


INTERFERENCE. 

With  business  by  boycott,  see  Conspiracy. 
With  trade  or  business  by  unfair  ooaqpttti<- 
tion,  see  Unfair  Competition. 


Waiver  of  condition  in 
as  to  use  of.    6-691. 


policy. 


♦  •»■ 


INTOXZCATXOV. 

See  Drunkenness. 


«■> 


JXTNET  BVSSES. 

ValiMty  of  restrictions  as  to  points  at 
which  jitney  bus  passengers  may  he 
taken  on  omA  MeohmrgeO,  9— HO 
(ease  p.  lOS) . 


#«» 


JOINDER. 

Of  causes  of  action,  see  Action  ob  Suit. 
Of  parties,  see  Pabtieb. 


JOINT   ASVWTUUE. 

Und«rtaking  by  several  persons  to  pur- 
chase a  lot  and  erect  a  building  there- 
on to  be  rented  for  profit.     6-146. 

Duty  of  parties  to  contribute  equally 
toward  repairs.     6-146. 

Right  of  one  party  to  repayment  of  ad- 
vanees  for  repairs  and  carrying 
charges  as  against  claims  of  individ- 
ual creditors  of  other  parties  to  eater- 
prise.'   6-146. 


*«» 


INTERPRETATION. 

Of  contracts,  see  Contracts. 
•e«e  ■ 
INTERSTATE  COMKBRCB. 

See   COMMERCB, 


<«»■ 


XNTERURBAN  RAII.llirATA. 

As  carriers,  see  Carriers. 

Who  may  question  risrht  of  company  un- 
der its  franchise  to  run  interurban 
cars  on  city  streets.    6-628. 


JOINT   BEBTORS   AND    CREDITORS. 

Right  to  cost  in  both  actionm  where  par- 
ties   who    might    have     been    stied 


fointiy  mre  sued  mepmrateiy. 
(ease  p.  991) . 


»-e»a. 


Release  of,  or  satlafaotion  tf^sa,  oae 
«ektor. 

Effect  of  satisfaction  of  judgment  first 
obtained  on  right  to  cost  in  both  ac- 
tions where  parties  who  might  have 
been  sued  Jointly  are  sued,  separate- 
ly.    9-6Z8   (case  p.  921). 

Effect  of  satisfaction  of  judgment  against 
one  joint  tort-feasor  to  release  the 
interest  which  has  accrued  on  a  judg- 
ment against  the  other  tort-feasot. 
6-621. 

Reservation  of  righte  against  others. 
6-«21. 
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JtOIMT  TBITAIfMi. 

See   COTBMANOT. 

fOINT  T0RT-FEA80BS. 

See  Joint  Creditors  and  Debtors. 

»*»  ■■ 

JOINT  UNBSBTAKIMG. 
See  Joint  Adventube. 

<«» 

OOUAHAUi. 

CoHstruetion  of  requirement  that  pro- 
poaetl  eonal it  ut tonal  amendment  be 
entered  In  Journals.  9—1997  (case 
p.  1216). 


*•* 


JVDOMSNT. 

First  objecting  to,  on  appeal,  see  Appeal 
AND  Error. 

On  appeal,  see  Appeal  and  Error. 

Execution  on,  see  Execution. 

Sufficiency  of  service  or  summons  to  con- 
fer jurisdiction,  see  Wkit  and  Proc- 


Emtryt  tiat*  of. 

Bin  of  review  a»  th«  proper  remeSui 
where  decree  is  entered  after  the 
death  of  a  party.  0—1B24  (case  p. 
1817) . 

Estoppel  by  failure  to  bring  to  attention 
of  court  until  after  expiration  of 
term  death  of  successful  party  a  few 
hours  before  entry  of  decree.    6-1617. 

Eflect  and  ooaolnslveiiess. 

On  appeal,  see  Appeal  and  Error. 

Collateral  attack  on  order  oAtntttiHg  to 
citiJiemthip.     0—tO7    (ease  p.  *ee). 

Seltef  aaiOaa*. 

Grounds  for  vacating  default  judgment 
upon  a  valid  summons.     6-835. 


JITPICXAI.  NOTICX. 

See  Evidence. 


MVwoMmicmou. 

Raising  question  of,  for  fint  time  on  ap> 
peal,  see  Appeal  and  Error. 

To  enter  judgment,  see  Judgment. 

Averments  as  to,  in  pleading,  see  Plead- 
ing. 

In  general,  see  OointaB. 


**♦ 


JURY. 

Questions  for,  see  Trial. 

Effect  of  statute  to  prevent  person  sning- 
in  forma  pauperis  from  proceedings 
with  suit  without  payment  of  jury- 
fees.    &-12T4. 


J1T8TIOE  OF  THE  PEACE. 

Bffect  of  defects  or  informalities  as  t» 
appearance  or  return  day  in  atttn- 
m.ons  or  notice  of  comMieneemcnt  of 
action  ematuxting  from  fustice'a 
court.    9—851. 


JVBTinCATIOir. 

For  assault,  see  Assault  aNd  Battbry. 


KNOWUSDOE. 


Presumption  and  burden  of  proof  as  to, 

see  Etidbkcb. 
EvidoBee  as  to,  generally,  see  Evioencb. 


•  «» 


IJLBOB  OBGAmZATIOirS. 

Boycott  by,  generally,  see  Conspiract. 
Picketing,  generally,  see  Conspiracy. 
Strike,  see  Constikacy. 
Contempt  by,  see  Contempt. 
Injunction  against,  sea  Injunction. 

Right  of  person  aggrieved  by  boycott  t» 
ocNon  for  damages  against  officer* 
or  tnetnbers  of  labor  organisation. 
0-997. 

Liability  of  officers  of  union  employing 
persons  to  picket  a  place  of  businesa. 
for  their  unlawful  acts.    6-894. 


■    4«» 


JUDICIAX.  8AIE. 

Foreclosure  of  mortgage,  see  Mortgage. 


I.AOHES. 

See  Limitation  of  Actions. 
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Wtfeet  of  itomtk  •/ 


to   ter- 


t>¥ 


0-1OO0  (em»e  p.  1008) . 
MitM  of  thttd  parton  to  enter  premlsea 

a0*inH   ebjeoMon    of   this   landlord. 

«-«««    (caoe  p.  *a0). 
Aeaault  by  landlord  in  rem»ovin0  tooman 

tonant  or  gueat  of  tenant.    9—1002. 

Bight  of  owner  of  olBce  bnildine  to  revoke 
lieeme  to  enter,  of  peinen,  satte- 
itors,  ete.    6-469. 

Necessity  tiwt  regulations  prenralgated 
by  owner  of  apartment  hmoe  for  de- 
livery of  ■oppliea  to  te«ants  be  rea- 
sonable.    6-469. 

Lan«U»ril's  liability  for  assault  on  aiie 
attempting  to  deliver  sapphee  to 
tenant.     6-459. 

Joindu'  of  cause   of   action  far  assavlt 

upon  one  seeking  te  eater  apartment 

bouae  to  deliver  sappUss  to  tsaants, 

and   for   injunction   against  farther 

'interference  with  such  entry.     6—469. 

Implied  invitation  by  owner  of  office 
building  to  all  persons  to  enter  the 
building  whose  entry  is  naturally  in- 
cident to  business  carried  on  by  ten- 
ants.    6-469. 

Duty  of  care  owed  by  owner  of  apartment 
house  to  one  having  busineat  with 
tenant.    6-469. 


»■» 


XJiPBIU 

Of  insurance  policy,  see  Iksttranci!. 
« » » 


FaMWy  of  statute  or  oriUtmmoo  rotmtr- 
<M9  lard  to  be  sold  in  m  opeeifled 
SuontMy  or  uieifM.    9~4Si9, 
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Decision  on  former  appeal  as.    fl-lSM. 

e  I* 

XJiW  er  THE  ROAS. 

Violatioa  of,  by  driver  of  aufeaaMUla,  see 

AUTOMOBILEg, 

In  general,  see  Negligence. 


*■♦ 


XSAB  paisoxxyo. 

its  accident   •within  mooning  of  wori»> 
M«n'«  eowiponoatUm  acta,    O— 1447. 


XJBASE. 

In  general,  see  Landl(«o  akd  Tenant. 
*  ■  > 
UBOAX.  REntESCiraATXVXS. 

See  Executors  and  ADMmisntATORS. 


♦  »» 


X.EGISZJkTVBE. 

Relation  of  courts  to,  see  Ck>UBT8. 
Authority  from,  as  defense  to  nuisance, 
see  Nuisances. 

Poirer  of  legMature  to  relieve  one  au- 
thorized to  eonmtmet  a  datn  from  li- 
ability for  damages  to  adjoining 
propertif.     9-138«  (eume  p.  1321). 

Legislative  aatlievit|r  «a  abMlving  rail- 
road compaajT  from  liability  for  in- 
jury to  abutting  property  in  locating, 
constructing,  ana  operating  its  road. 
6-701. 

Right  of  legislature  to  ciienge  or  destroy 
inchoate  dower  interest.    6-1408. 


X.A17IIDRII». 


xjrmms. 


Regulations  concerning  location  of  laun-      Oral  proof  of  contents  of.    6-1242. 
dries.    9-1S97  (mse  p.  1993). 


Laundry  as  nuisance.    6-1698. 


♦  »» 


XJSVT  AKD  SEIZURE. 

As  to  exemptions,  see  Exemptions. 


&AW. 

Weight  of  oroU  teeMmoHfr  as  to  lavo  of 
another  state  or  country.  9—1344! 
(case  p.  1840) . 


XJBBRAL  OONSTRVCTIOE. 

Of  statutes,  see  Statutes. 
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Frwn  *rlT»to  : 

Of  one  from  whom  supplies  are  ordered 

by  tenant  of  an  apartment  house,  to 

enter  the  building.    6-459. 
Right  to  rwvdce.    6-469,  1092. 

X^rom  yvUtoi  of  rlskt  to  <o  Ttumkm&n, 

License  for  marriage,  8«e  Mabkiage. 

Power  to  retpitre  license  for  sale  of  soft 
drtnles.    0-1*17  (ease  p.  1410) . 

Collateral  attack  on  Talidity  of  teacher's 

certificate  in  action  by  him  to  recover 

salary.     6-7S6. 
Indeflniteness      of      Hcenoe      ordinance. 

6-1410. 
Investing  official  witii  power  to  issue  or 

withhold  license.    6-1410. 


UENS. 

Priority  of  lien  of  partner  on  partner' 
siMp  roat  mlule  over  daints  of  cred- 
itors of  copartner.  9—168  (cases 
pp,  l*e,  16*). 

Lien  of  cotenant  to  secure  advances  made 
for  improvements.     6-146. 


Laches  of  cotenant  as  bar  to  right  to  par- 
ticipate in  benefits  of  purchase  by 
cotenant  of  ontstaadiiiflr  title.    6-280. 

Bight  of  transferee  of  rights  of  original 
locator  of  public  lands,  to  whose 
heiis  a. patent  is  sabeoquently  issued, 
•8  an  equitable  one  which  may  be 
barred  for  want  of  prooecation  as  a 
•tale  claim.     6-1426. 

When  statvie  mm. 

AppotntinmU  of  conunittee  for  imcotn- 
petent  or  guardian  for  htfaHt  Of  af- 
feetlttg  rinn^itng  of  Statute  of  Lim- 
itationm  agatnat  Mm.  e—ies» 
(oaaea  pp.  1971,  lesa). 


When  limitatjons  begin  to  ran  in  case  of 
repadiation  of  an  axprusa  trust. 
6-280. 

Sffaet  of  bringing  of  action  by  guardian 
of  minor  to  waive  exception  ia  Stat- 
vto  of  Tiimitotjona  ia  fayor  of  minor. 
«-1671. 


UMITATIOir  OF  UABIUTT. 

By  carrier,  see  Carrlers. 

Bjr  telegraph  company,  see  Xblegkaphs. 


♦  »» 


UFE  IHSUBAKOE. 

See   INSURANCB. 


*** 


I.ITE  TBHAMTS. 

Death  ef  Ufe  tenant  aa  affecting  rlgMs 
under      lease      esraouted      by      Hitn. 

o-isoe  (case  p.  leoa).' 

Ratification  or  adoption  by  remainderman 
of  lease  executed  by  life  tenant. 
»-160«. 


UMXTATXOX  or  ACTIOHS. 

1m  geneaaL 

Application  of,  to  continuing  offense. 
6-1684. 

lAohea.  . 

Laches  ae  defense  in  civil  stilt  hy  wife 
for  divorce.     0—81. 

Effect  of  delay  in  seeking  equitable  re- 
lief eigainst  nuisance.  O—IOOS 
(case  p.  1092) . 

When  laches  begin  to  run  in  case  of  re- 
pudiation of  express  trust.  6-280. 


I.OAN8. 

Usury  in,  see  Usury. 


X.OCAI.  UBOIBLATIOH. 

See  Statutes. 

♦  »» 

LOGAZ.  OPTIOH. 

Bffee$  of  preeteteH  for,  en  uuwuMliiMeu 
«My  of  statute  retaUno  to  f»mehi0 
or  etoo*  MstrUHe.    e-»ia. 


^*» 


lOCATION. 

Of  laundries,  aee  Laundries. 


I.OST  TIME. 


Compensation  for,  as  an  element  of 

ages  for  negligent  injury  to  autom»- 

bile.    6-318. 


^«» 


ItVHATICft. 

See  Incompetent  Persons. 
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Beoovery  tMidM*  Workinem's  Ovmyvnwi- 
Uon  Act  for  infury  received  during 
Uuush  hour  on  enployer'a  prem.iaea, 

0-1161    (COM  p.  114:6). 


*»* 


XAOUTKATE. 

S«e  JusixcB  or  thb  Peaob. 


XAIlTTEirANOE. 


AgrMOMnt  tut  wufKnikK  nMintaawice  of 

wife,  see  Divorce  and  Separation. 
In  general,   see   Champerty  and   Main- 

TENANCB. 


IKAIiIOE. 

An  eesential  element  of  right  of  action  for 
false  imprisonment.     6-1469. 


^»» 


MAUOXOVS  PBOaBOUTXOV. 

As  to  false  imprisonment,  see  FALSE  Im- 
prison mbnt. 

Right  of  aetlon  for  maUvious  contest  of 
will,     e—toe    (case  p.  390). 


XAlTDAinTS. 


Mandamua  to  compel  grant  of  Mploma 
or  other  evidence  of  pupil'a  comple- 
tion of  course.  6—1533  (case  p. 
1628). 

Conditions  precedent.     6-1B26. 


KARHIAGE. 


Divorce 


As  to  divorce  or  separation, 
AND  Separation. 

Conclusiveness  of  findinf;  of  master  of 
nonexistence  of  marriage.     6-1340. 

Necessity  of  license.    6-1340. 

Necessity  of  consummation  of  marriage 
by  coition  to  render  it  valid.    6-1340. 

Effect  of  impotenoy  t»  roodar  marxiage 
void.    6-1840. 


KABBIED  WOMAVS  ACTS. 

See  Husband  and  Wife. 


Saa  SSFBREHCB. 


XASTSB  AXB  aSKTANT. 

la  geaaraL 

Combinations  of  amploiraea,  aae  Comspir- 
AOY;  Labor  Oboanizatidnb. 

Bight  of  master  to  remove  one  who  i» 
upoti  premises  wndar  iMvitatton  or 
license  from  servant.  0—630  (case 
p.  6»'i). 

Occupation  of  master's  premiaea  by  serv- 
ant as  in  law  the  occupation  of  the 
mastar.    <^-627. 

Sight  of  individuals  to  wtnrk  for  whom 
they  please.    6-887,  894. 

Bight  to  M  employed  by,  and  to  work  for, 
and  transact  busineas  with,  all  who 
desire  to  do  business  with  ona  as  a 
property  right.     6-901. 

Right  to  sail  and  employ  labor  aa  subject 
to  oondition  that  its  exardse  shall 
not  be  inconsistent  with  public  in- 
taraat.     6-001. 

Dnty  of  employee  fb  resist  strikers  from 
other  establishments  in  defending 
amployor,  his  pwaon  or  otlMr  am- 
pl^ees.    6-1248. 

When  relatlan  anUia. 

Question  whether  employee  at  time  of 
automobile,  aaeidnit  was  acting  in 
the  employer's  business.    6-307. 

Wages. 

The  boycott  as  a  *smap»n  to  advance  or 
nialntaln  wages.  6—917  (case  p. 
001). 

■anas  af  laliaa. 

Restriction*  as  to  Kours  of  wurh  in  laun- 
dry.    0—1609. 

The  boycott  as  a  vtoapon  to  secure  short- 
er hours  of  labor,     0—917. 

Slsobaree. 

Assault  in  rem-oving  from  premises  dis- 
charged «oowMM»  aeruant.    ^-lOOl. 

Right  to  discharge  one  employed  to  pro- 
duce m  mMit  at  a  mi»r«  or  less  me- 
chanical nature  because  his  irork  is 
not  to  the  "satisfaction"  of  Ute  em- 
ployer as  the  contract  requires. 
0-1*97  (casa  p.  149S). 


Master's  llabUl«r  «o  sarrant. 
As  to  Workmen's  Compensation  Act,  see 
Workmen's  GoicPEMaATKtN. 

Duty  to  protect  employees  from  contrac- 
tion of  occupational  diseases.    6-348. 

What  are  occupational  diseases  for  which 
master  is  responsible.     6-348. 
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Effect  of  provision  of  penalty  for  viola- 
tion of  statute  requiring  employers 
to  protect  employees  from  oecapa- 
tional  diseases  to  bar  action  by  em- 
ployee for  injuries  from  breach  of 
statute.     6-348. 

Liberal  conflfcroetion  of  Employers'  Liabil> 
ity  Act.    &-1267. 

Right  of  employers  in  hazardotu  iiidm- 
tries  to  questisn  constitutionality  of 
Empl«y«rs'  Liability  Act  as  applied  to 
nonnasardoos  occupations.     &-1687. 

—  ihsty  to  warm. 

Duty  of  master  to  team  aerveint  apatnst 
occupational  diaeaae.     e—3BS    (case 
I         p.  8*8).      . 

>— •erraat's  aasmnptlom  ot  risk. 

Poiwer  of  state  to  alter  comimn-law  nries 
as  to  assumption  of  risk.     6-1537. 

Act  performed  b7  emjikryee  during  emer- 
gency as  wiuiin  scope  of  emi^oyment. 
6-1242. 

MMtor'a  UaMUtjr  tmt  ••rvaat's  s«tifc 

Carrier's  liability  for  arrest  of  passenger, 

see  Camuers. 
Liability  of  princip^  for  unlawful  acts 

of  agent,  see  Principal  and  Agent. 

IjUibtUtp  of  mattm"  for  aasanlt  commit- 
ted on  wotnan  by  aerrant.     9—1000. 


mmaATiov. 

Of  damages,  see  Damacbs. 


»»» 


MONET  IN  OOmtT. 

Effect  of  dej^sit  in  court  to  admit  that 
plaintiff  is  entilleti  to  recover  in  some 
amount.    6-749. 

Right  of  one  Med  for  ^alae  at  services 
of  physician  rendered  in  another 
state,  to  defend,  after  depositing  a 
sum  admitted  to  be  due,  upon  the 
ground  that  irfaintiff  ha»  not  proved 
his  right  to  practise  in  the  state 
wR0re    tile    flui'viose   were   nHHWXwL 

e-74». 


MONOPOX.T  ANS  CKMIBXNATIOXS. 

Fieieeting  a»  violation  of  antitruat  law. 

e-»a*. 


4«» 


XORAI.ITT. 

Permitting  street  cars  to  be  used  for  pur- 
poses inJTnriooB  to  morah  of  pwlie 
as  indictable  nuisance.    6-118. 


Sic    utere    tuo    ut    alienum    non    Indas. 
6-701,  1305,  1564. 


« »» 


ICEAT. 


Validity  of  atatute  or  orOtnmnet  refutr- 
ing  meat  to  be  sold  in  a  apeotfled 
quantity  or  weight.     9-490, 


»«  » 


MENTAI.  CONDITION. 

Evidence  as  to,  see  Evidence. 

#  «♦ 

MMKBPRSSBNTATION*. 

See  Fraud. 


MIST. 


In  telegrams,  see  TH£GiiAniB. 
In  summons  or  notice  of  action,  see  Writ 
AND  Process. 

Reformation    of    contract    for    mistake. 
6-367. 


llOBT«AOB. 

la  ceaeral. 

Necessity  that  mortgagee  tender  an  as- 
signment of  the  mortgage  in  order  to 
recover  on  the  mmrtgage  notes.  6-494. 

What  constitutes  a  purchase-money  mort- 
gage    6-1420. 

Aastgaateai. 

Estoppel  of  mortgagor  at  whose  instiga- 
tion the  loan,  upon  its  payment  by 
him,  is  assigned  to  a  stranger,  to  as- 
sert that  the  mortgage  was  extin- 
guished. 6-581. 
'  Effect  of  fact  that  a  mortgagor  owns 
nearly  all  the  stock  of  a  corporation 
to  destroy  its  legal  entity  or  prevent 
it  from  taking  an  assignment  of  the 
mortage.    6-681. 


Satisfactim. 

Keeping  loan  alive  on  payment. 

Fweol— a»e. 


6-581. 


Mffeet  of  pwrchame  by  eotenant  in  jms- 
aexsion  of  common  property  at  fore- 
clomtre  »ale  thereof.  e—39S  (caae  p. 
2S0). 

Duty  to  notify  mortgagor  who  haa  parted 
»9ith  Mt$e  to  mortgaged  real  property 
of  proceedings  to  enforce  piHor  lien. 
0—490  (case  p.  *04). 
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Trust  arising  from  purchase  by  admin- 
istrator or  coheir  at  foreclosure  sale. 
6-280. 

Right  of  mortgrngiH:  who  baa  assigned  tha 
equity  of  redemption  to  notice  of  pro- 
ceedings to  foreclose  the  mortgage. 
6-494. 

—  doftelemoy  Jmdcnent. 

Validtty  €mA  eonatruetUtn  of  atofwtory 
provision  againt*  deficteney  judg- 
ment in  <MM0  of  pur«ih€ue-tnoneif 
miortgage.    ^1488  (vaoe  p.  1490). 


Of 


xonvB. 

Evidence  as  ts,  see  Eyidenci. 
*«» 
■HimClFAI.  COKPORATIOVI. 

Eatiq>pd  of,  see  EsTOPFSb 

Powers  ■eaarallr. 

Power  as  to  licenses,  see  LiCBNSB. 

Power  of  olty  to  permit  abutUHg  ovmora 
to  uae  otreet,  tneluiUng  oidewalJc, 
for  the  iepooH,  exMMtlon  or  mUe  of 
ia.     »-iai1. 


Ordlamnooa. 

Building  regulation,  see  BuiLDlNCML 
Regulations  to  prevent  overcrowding  of 

street  cars,  see  Cakxiess. 
Regulation  of  jitney  busses,  see  JrrNEY 

Busses. 
As  to  licenses,  see  License. 
Validity  of  ordinance  as  to  weights  or 

measures,  see   Weights  and  Meas- 

URBa. 

Befulationa  concerning  location  of  laun- 
dries.    0-1SO7  (case  p.  1603). 

Construing  ordinance  ao  as  to  sustain  it. 
6-1684. 

Courts'  power  to  review  ordinances. 
6-1584. 

General  rule  as  to  power  of  municipality 
to  pass  ordinance.     6-1584. 

Presumption  of  validity.    6-1584. 

Judicial  notice  in  passing  upon  validity  of 
ordinance  of  changing  living  condi- 
tions and  matters  of  common  knowl- 
edge.   6-1593. 

Indefimteness.    6-1410. 

Reasonableness.     6-1593. 

Unlawful  interference  with  business  by 
alleged  health  ordinance.    6-1410. 

Regulating  business  deleterious  to  public 
health,  morals,  safety  or  welfare. 
6-1693. 

Contraets. 

Power  of  municipality  to  make  binding 
contract  obligating  it  to  permit  op- 
eration of  street  railway  upon  city 
streets  for  term  of  years.    6-1648. 


See  HOMiciDB. 


^»» 


M1TT1TAI.  BEMSiTT  XMBUIUUICB. 


i>ee  Insurance. 


•  «» 


WUTUAZ.  COMBAT. 

See  Assault  and  Battbry. 
> « » 

KATIONAI.  BAHKS. 

XAdbiUty  of,  on  guaranty  of  loan  to  tMrd 
peroon  from  which  it  dertveo  benefit. 
0-179  (caae  p.  IBS). 


•  t  * 


ITATVRAI.  aVABDIAX. 

See  Guardian  and  Ward. 

*  ■» — — - 

ITATUBAUZATXeS. 

Of  alien,  see  ALonrs. 

Of  ■■ 

NECESSABIES. 

FumUhlng  of  neeeaoartea  ky  hMabend  a» 
defense  in  civil  euit  by  hie  v>tfe  for 
eupport.     6—03. 


BSOUOENCB. 

Xa  geaeraL 

Of  bank  in  collecting  commercial  paper, 

see  Banks. 
Limitation  of  liability  for,  see  Carriers; 


As  to  electricity,  see  Electricity. 
Estoppel  by,  see  Estoppel. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence. 
Of  innkeeper,  see  Innkeepers. 
Liability  of  landlord,  see  Landlord  and 

Tenant. 
Of  master  or  servant,  see  Master  and 

Servant. 
As  to  telegrams,  see  Telegraphs. 

Liability  for  injury  caused  by  acting  in 
emergency  to  save  one's  self  from 
harm.    6-676. 

Oa  Ughwajr. 

Negligence  in  use  of  automobile,  see 
AinrOMOBILB.  , 

Application  of  the  law  of  the  road  to 
automobiles,  see  AuTOMOBOfs. 
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Presumption  of  negligenee  of  one  violat- 
ing law  of  the  road.     6-669. 

iConstruction  of  statute  requiring  vehicles 
meeting  on  a  highway  "seasonably" 
to  turn  to  the  right.    6-669. 

'Oantrlbntory  negllgemo*. 

In  case  of  automobile  accident,  see  Auto- 
mobiles. 
At  railroad  crossing,  see  Railroads. 

Review  on  appeal  of  finding  as  to.  6-686. 
—  Impvted  negligence. 

Inipitting  negligence  of  bailee  to  bailor 
where  subject  of  bailment  is  dam- 
aged hy  third  person.  6—310  (cases 
pp.  291,  a07). 


NEGOTIABIUTT. 

Of  bill  or  note,  see  Bills  and  Notes. 


«»» 


inBWI.T  DISOOVKRED  EVIDEVCB. 

As  ground  for  bill  of  review.    6-1517. 

XEWSPAFSBa. 

Legality  of  publiefitton  of  newspaper  ar- 
ticles in  connection  tvith  indxistrial 
dispute.     9-4M0. 


NEW  TRIAIb 


Grant   of,   on   appeal,  see   Appeal  and 
Error. 


NONRESIDENTS. 


Right  of,  to  exemption. 


BzncpnoNB. 


KONSUIT. 


See  Trial. 


♦  «» 


NONUSER. 


Extinguishment  of  easement  by.    6-1433. 


*■» 


NON  Vni.T  CONTENDBBS. 

Plea  of,  see  Crimikal  Law. 


MOTIOB, 

In  general. 

As  affecting  bona  fide  eharaetar  of  hold- 
er of  note,  see  Bills  and  Notbs. 

Preaumption  and  burden  of  proof  as  to, 
see  Evidence. 

Record  as,  see  Records  and  Recoroino 
Laws. 

Of  commencement  of  action,  see  Writ 
and  Process. 

Charging  heir  with  notice  that  land  pur- 
chased by  a  coheir  belonged  to  their 
ancestor,  that  the  coheir  was  acting 
as  administrator,  and  that  he  pur- 
chased under  foreclosure  sale  when 
there  were  no  funds  of  the  estate  to 
pay  the  mortgage.     6-280. 

Charging  one  made  a  party  to  a  suit  to 
settle  partnership  accounts  and 
served  with  eummons,  with  notice  of 
a  lien  asserted  in  the  suit  by  one 
{iartner  upon  the  interest  of  Us  co- 
partner.    6-146. 

Right  of  mortgagor  who  has  asngned 
the  equity  of  redemption  to  notice  of 
proceedings  to  foreclose  the  mort- 
gage.   6-494. 

Znipnted  nvUoe. 

Imputing  to  bank  knowledge  of  ▼ice- 
president  acting  for  himself  in  a 
transaction  with  the  bank.    6-S64. 


»«» 


NUISANCES. 

In  highway,  see  Highways. 

What  •MistHutee. 

Picketing  as  a  nuisance.     6—93t. 
Operation    of    railroad    aa    nuliutnce    to 

property.     9—7SS     (cases    pp.    701, 

71*,   717). 

Definition  of.    6-118,  1664. 

Smoke.    6-1564. 

Pollution  of  the  air.    6-1564. 

Laundry.    6-1593. 

Congregation  of  employees  of  factory  in 
adjoining  alley  and  their  use  of  loud, 
profane  ana  indecent  language. 
6-1305. 

Remedies. 

Statutory  authority  to  Individual  to  en- 
join furnishing  of  water  supply  with- 
out permit;  applicability  where  sup- 
ply so  furnished  is  not  dang:erons  to 
public  health.    6-468. 

Right  of  state  to  grant  special  permission 
to  an  individual  to  act  on  its  behalf 
in  maintaining  injunction  suits  to 
suppress  public  nuisance.     6-468. 

Rii^t  of  complainants  to  some  relief 
where  quarry  is  operated  in  such  a 
manner  as  to  constitute  a  nuisance, 
6-1092. 
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Liability  for  maintaining,  by  reason  of 
mode  of  carrying  on  a  lawful  busi- 
ness.   6-1092. 

Special  injury  in  general.     6-1564. 

—  vrho  liable. 

Uttbilitff  of  railroad  eotnpany  for  nuts' 
ance  to  propefty  in  operatimti  of 
road.  e-7Sa  (ea»e»  pf.  701,  71*, 
717). 

^equitable  reUoC,  abatement* 

Xffae*  mt  d/^my  4n  we^Mmg  eqtUtaVle  re. 

Hef  against  nuiaance.    9—109S  (came 

p.  1092). 
Nuisance  resulting  from  smoJce  atone  as 

subject  for  injunctive  relief.  6—1S7S 

(earn  p.  ISO*). 


Foundation  for  Interference  of  equity  to 
restrain  nuisances.    6-1B64. 

Denial  of  injanctive  relief  because'  it 
would  injure  the  defendant  or  the 
public  to  ^rant  it.    6-1664. 

When  injunction  against  lawful  business 
will  be  granted.    6-1305. 

Distinction,  in  granting  injunction,  be- 
tween cases  involving  .  nuiaance 
caused  by  business  which  may  be  re- 
moved to  another  location  and  thoM 
involving  nuiaauce  by  busiaflM  which 
cannot  be   removed.     6-1092. 

Injunction  agfainst  operating  lawful  busi- 
ness in  such  a  manner  as  to  interfere 
with  comfort  of  persons  living  near- 
-by.    6-1092. 

Befusal  to  enjoin  operation  of  factory 
merely  because  some  portions  of  ft 
constitute  a  nuisance.     6-1305. 

Kefnsal  to  enjoin  operation  of  manufac- 
turing because  of  unlawful  use  of 
adjoining  street    6-1306. 

Against  sounding  of  gong  or  whistle  in 
factory.     6-1305. 

Against  use  of  mackinery  in  factory  mak- 
ing loud,  penetrating  noises.    6-1305. 

Injunction  against  permitting  sawdust 
and  other  refuse  to  escape  from  fac- 
tory.   6-1305. 

—  defessea. 

Itegialative  authority  as  defense  to  tiu<8- 
ance  to  property  from,  operation  of 
railroad.     9—798    (case  p.   701). 

Fact  that  persons  complaining  of  nuis- 
ance came  to  it.    6-1092,  1306. 

Fact  that  others  are  guilty  of  maintain- 
ing similar  nuisances  in  the  neighbor- 
hood.   6-1092. 

Legislative  authority.    6-701. 

'Ovlmiaal  U*bUltr. 

Indiettnent  of  street  raiUvay  company 
for  maintaining  public  nttisunce  be- 
cause of  overcrowding  of  vara. 
0-18*   (case  p.  lis). 


Permitting  street  cars  to  be  used  for  in- 
decent or  pernicious  purposes  or  to 
becoMe  so  unsanitary  as  to  endanger 
health,  or  permitting  disorderly  per- 
sons to  frequent  them.    6-118. 

Liability  of  owner  of  premises  when  mem- 
bers of  public  create  conditions  there- 
on injurious  to  their  own  safety  or 
health.   -A-llS. 


»»» 


OBSTRUOTIOir. 

Of  highway,  «we  Highways. 
Of  water,  see  Waters. 


♦  »» 


OCOUPATION. 

Definition  of.     6-1463. 


# « » 


OCCtTPATIONAI.  DISEASE. 

What  constitutes,  within  meaning  Of 
Workmen's  Compensation  Acts,  see 
Workmen's  Compensation. 

thUy  of  master  to  warn  servant  against, 
0—8BB  (case  p.  8*8) . 

Duty  to  protect  employees  from  contrac- 
tion of.    6-348. 

What  are  occupational  diseases  for  which 
master  is  responsible.  6-348. 

Private  action  by  injured^  employee  for 
breach  of  statute  requiring  employer 
to  guard  against.     6-348. 


OOCITPTllrG  CUVIMANTS'  ACTS. 

nights  vnder  Occupiftng  (7Ia<nuMtt8'  Act, 
as  bet^reen  adverse  claimants,  to 
compensation  for  improvements 
plitced  o'n  pitbllc  lands.    6—100, 


♦  «» 


OFFICERS. 

Of  banks,  see  Banks. 

Of    private    corporations    generallyr  see 

Banks. 
As  to  diplomatic  and  consular  officers,  see 

Diplomatic  and  CoNstnJVR  Officers. 
As  to  justice  of  the  peace,  see  Jtjstice  of 

THE  Peace. 

Assault  on  xeoman  by  officer  in  eerving 
process,    9—1009. 


4»» 


on.. 

Recovery  for  injury  to  property  by  oil 
cast  thereon  by  railway  company. 
6-714. 


Tbe  dash  la  eaeh  eliatiea  staads  for  AX.R. 
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Dutif  of  iMjur^d  employee  nmrkimg  twoo«> 
ery  umOer  Workmen'a  Cempettamtton 
Act  to  aitbnMt  to  operation  to  restore 
fcto  emming  eapaolty,  ^-1290  (emae 
p.  12S7). 


Authority  of  mother  to  bind  minor  child 
by  agreenent  as  to  its  proporte^ 
rights.    6-1671. 


*»» 


opnraoirs. 

As  evidence,  see  Evidencb. 
-  ■       *«» 


ORDINAirCES. 

See  Municipal  CoBPORATioKa 
*■ » 
OVTSTAIflDINO  TTIUB. 

Pnrchaae  of.  by  cotenant,  see  Cotenancy. 
« ■  * 


PARTICUI.ABS. 
KU  of,  see  Pleadimo. 
*«» 

PAKTxaa. 


Who  are  affected  by  j 

MBNT. 

Pavtlea  pUdmtiM. 


am  JOBG- 


OTBROROWDnrOk 

See  CBOWDiNa 

♦  «  »         '  — 
OTEKBXEKTIOX. 


Action  by  stockholder  of  corporation,  see 

COBPORATIONB. 

Action  by  husband  or  wife,  see  Hubbakd 

AND  WIFE. 

Who  may  have  remedy  against  Buisaneer 
see  NuiSANCis. 

Right  of  committee  of  incompetent  to  sue 
in  his  own  name  to  protect  property 
of  incompetent.    6-1686. 


ITeeeeatty  of  Jointno  husband  as  pertf 
plaiiMff  in  fitvU  aetton  by  *Domnn  for 
aaaautt.     9—10»a. 


Beeovery  wttder  Worlemen'a  Oompenao'      Husband  as  necessary  party  to  action  for 
Won  Aet  for  death  or  injury  from 
overexertion.       9—18SO      (eaae     p. 


1963). 


indecent  assault  on  his  wife.    6-1966. 
Parties  def  eadaat  —  Joiada*. 


OWHERSHXP. 


Presumption  and  burden  of  proof  as  to, 

•ee  Evidence. 


Xiofi*  to  coat  in  both  actions  tehere  _ 

ties  who  m.tght  have  been  eued 
iointly  are  rnned  aeparatety.  •— 0£9 
(oaae  p.  egl). 


^»» 


PAItAI.TBIB. 


Paralysis  caused  by  overexertion  or  ex- 
citement as  an  accident  Within  mean- 
ing of  Workmen's  Compensation  Aet. 
6-1268. 


>»» 


PAKENT  AKD  OHILO. 

Guardianship  of  infants,  see  Guardian 
AND  Ward. 

Aasault  in  inflicting  chastisement  on  fe- 
male choa.    e-iooe. 

Bight  of  niinor  daughter  to  recover  from 
her  father  for  indecent  assault  upon 
her.     0-1O2S. 

Estoppel  of  infant  by  acts  of  mother. 
6-1671. 


IPARTIIEBSHIP. 

Biglits  of  eredltovo. 

Bight  of  partner  to  preference  over  erect- 
itors  of  copartner,  O—ieo  (cases  pp. 
146,  IB*). 

Rights  as  between  individual  and  firm 
creditors.    6-146. 

Right  of  partner  to  have  partnership  as- 
sets applied  to  payment  of  general 
balance  due  him  by  the  firm.    6-164. 

PartBershlp  real  estate. 

Bight  of  partner  to  preferenee  te  part- 
nership real  estate  over  Utdtvidutit 
creditors  of  copartner.  0—192  (eases 

pp.  i*e,  IS*). 

Treating  realty  as  personalty  for  the  pur- 
poses of  the  parteership.    6-146. 
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What  necessary  to  make  tmJ  •stata 
bwght  by  a  partnenhiy,  partnerihip 
praparty.    4-164. 

Sofficieney  of  evidence  to  show  tkat  real- 
ty cattatituted  partnerakip  property. 
«-164. 

Presuiwptian  that  land  deedad  to  aaveral 
members  of  partnership  individually 
is  not  partnership  property.    6-lM. 

Right  of  ona  pvchasiag  an  mdivided  in- 
terest  of  a  partner,  where  the  deed 
to  partnership  reaHy  is  takm  in  the 
individual  names  of  the  partners  and 
dees  not  show  on  its  face  that  it  is 
partnership  praparty.    6-154. 

Burden  of  proof  that  purchaser  ef  prop- 
erty standing  in  individual  names  of 
the  partnars  knew  tiiat  it  was  part- 
nerrtip  property.    6-164. 

Siiffleiency  of  proof  that  purchaser  of 
partner's  intareat  was  not  an  inno- 
cent purchaser.    6-164. 

Aeooantliis  betweea  yitaais. 

Preawaptian  on  appeal  from  order  adjust- 
ing accounts  of  partncrsltip  as  to  suf- 
ficiency of  evidence  to  sustain  judg- 
ment.   6-146. 

Effect  ef  partnership  interest  as  between 
the  members  of  a  firm  which  invested 
fMida,  with  otiiers,  in  the  purchase  of 
real  estate  far  improvement  for  prof- 
it, on  rights  of  the  members  Af  the 
real  estate  concern  in  an  adjustment 
af  aeea«ats  between  titem.    6-146. 

Charging  one  made  a  party  ta  a  suit 
to  settle  partnership  accounts  and 
served  with  summons,  with  notice  of 
a  Hen  asaerted  in  the  suit  by  one  part- 
ner upon  the  intereat  of  his  c<9art- 
ner.    6-146. 


PASBEirOEB  CABKIEBS. 

See  Carriers. 

•  ■» 
PAUPERS. 
See  Poor  and  Poor  Laws. 


PATMIiMT. 


Of  stock  subscription,  see  CORPORATIONS. 
Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Sufficiency  of  proof  of.    6-284. 
By  cheek.    6-613. 


Meeit»la  •/  potUgtee  tn  aiuHmit  ieetl  aa 
eviOenee   againat   atrut»0«r   ta    title. 

»»» 


PEVAI.TISS. 


Constitutioaality  of  statute  providing,  see 
Constitutional  Law. 

Construction  of  provision  in  Employers' 
Liability  Act  for  penalty  for  delin- 
quent payments.    6-1267. 

Effect  of  provision  of  penalty  for  viola- 
tion of  statute  requiring  employers  to 
protect  employees  from  occupational 
diseases  to  bar  action  by  employee 
for  injury  from  breach  of  stotute. 
6-848. 

*  I  > 


PERFORMANOB. 

Of  contract,  see  Contracts. 

• •-•-• 

PERJURY. 

Aa  ground  for  collateral  attack  on  order 
admitting  to  oitlxenahip.     e—410, 

♦»» 


^BRSOEAI,  IK JVRaM. 

To  passenger,  see  Carriers. 
By  automobile,  see  Automobile. 
Evidence  of  declarations  as  to,  see  Evi- 
dence. 
To  guest  at  inn,  lee  Inniobpers. 
To  servant,  see  Master  and  Servant. 
In  general,  see  Nbgligencs. 

Question  for  jury  as  to  whether  injuries 
inflicted  by  negligence  are  substan- 
tial or  nominal.    6-676. 

« «» 


PERSONA!,  PROPERTY. 

Damages  for  injury  to,  see  Damages. 
•-»♦ 


PERBOKAI.   REPREBEITTATTVES. 

See  Executors  and  Administrators. 


♦  «» 


■#«» 


PHYSICAI.  EXAMINATIOir. 


PBDDKBRS. 

Kevoeatioh  by  owner  of  office  building  of 
license  of  peddler  to  enter.    &-459. 


Ihtty  of  iniured  employee  aeeking  recov- 
ery under  Workmen'*  Compenaation 
Aet  to  eubmit,  to  eceamination. 
6-1270  (case  p.  1»97). 


Th»  UmA  Im  eaok  eitatton  stands  for  AX.R. 
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PHTSICIAm  AMD  SUBOEONS. 

Right  of  one  sued  for  ▼sine  of  aervlees  of 
physician  rendered  in  another  state, 
to  defend  upon  the  gn^ound  tiiat  plain- 
tilT  has  not  proved  his  right  to  prac- 
tise in  the  state  where  the  services 
were  rendered.    6-749. 

Right  of  guardian  of  insane  person  who 
permits  without-  objection  book  en- 
tries of  a  physician  to  be  read  into 
a  deposition  in  a  suit  to  recover  for 
services  to  the  ward,  to  complain  at 
the  trial  that  the  depoisltion  was  read 
in  evidence  without  requiring  the  pro- 
duction of  the  books.     6-749. 

Effect  of  failure  of  physician  suing  for 
value  of  services  and  medicines,  to 
give  bill  of  particulars  as  to  medi- 
cines furnished  on  demand,  on  his 
right  to  give  evidence  as  to  such 
items  at  the  trial.    6-749. 

Insolvency  through  a  judgment  for  mal- 
practice in  which  estate  pays  only  a 
small  ijroportion  of  the  claims 
against  it  as  within  policy  insuring 
against  loss  from  liability  for  mal- 
practice.   6-1231. 


FICKETIMO. 


Validity  of,  see  Conspiracy. 
Injunction  against,  see  INJUNCTION. 

Personal  liability  of  officers  of  labor  union 
for  acts  of  picketers.    6-894. 


FI^CABOS. 


LegaUty  of  diapUty  of  plaoarda  aOvMng 
public  of  existence  of  industrial  dis- 
pute or  that  etnployer  i*  "M/nfair." 
6-92*   (cane  p.  80*). 


MU  •t  pwrtloid«M. 

Failmre  at  phyaieiaxi  suing  for  value  of 
services  rendered  and  mediemea  fur- 
nished, to  give  bill  of  particulars  aa 
to  the  medieinM  in  respoaae  to  de- 
mand: right  to  give  evidence  as  to 
anch  itams  at  the  trial.    «-74». 

AoMadmemte. 

Review  of  discretion  aa  to.    6-466. 


yUiirt. 


Doolaratloa  or 


Suffldenoy  of  oowipiaint  tn  etvU  action 
for    oasoMlt    ii|p«i»    fotnalo    person. 

Neoessity  of  alleging  equitiea  to  give  court 
of  equity  jurisdiction.    6-1^6. 

In  action  by  traatee  in  bankruptcy  to  an- 
foroe  Bubseription  aceeiaeut  iC  atock- 
holder.    6-1111. 

Pleai  and  aaawaaa. 

Evidence  admissible  under  defeadaut's 
pleadings,  see  Bvidbncb. 

Plea  or  anitirer  in  civil  atHom  for  mmault 
upon  ffm«le  person.    ^~19SiB. 

Neeessity  of  pleading  eonseat  aa  defense 
to  civil  action  for  asaanlt.    6-861. 

Reply. 

Errors  as  to,  waivod  or  aarriad  below. 

6-676. 


Seatanor. 

Waiver  of  demurrer  by  anaurer  and  trial 
on  the  merits.    6-280. 

Pleading  good  in  part.    6-469. 

Conclusiveness  on  demurrer  of  allegation 
that  profits  are  available  to  pay  divi- 
dends where  specific  allegations  of 
bill  indicate  that  such  profits  do  not 
exist.    6-793. 


FLEDOB  Airs  OOI.I.ATERAI. 
8ECURITT. 


PLEADINGS. 


Errors  as  to,  waived  or  carried  below,  see 
Appeal  and  Error. 

Review  of  discretion  as  to,  on  appeal,  see 
Appeal  and  Error. 

In  criminal  prosecution,  see  Ckiminal 
Law. 

Necessity  of  proving  allegations,  see  Evi- 
dence. 

Evidence  admissible  under,  see  Evidence. 

Defeets  waived  or  cured. 

Effect  of  failure   to   attack   a   petition, 

&-1696. 
Waiver  of  demurrer  by  answer  and  trial 

on  the  merits.    6-280. 


Jurisdiction  of  equity  of  suit  to  enforce 
assig^iment  of  interest  in  daoedent's 
estate  as  collateral  to  a  note.    6-1696. 

Pledgee  of  negotiable  paper  as  bona  fide 
purchaser.    6-1663. 

< » > 

PNEUXOIIXA. 

Aa  accident  within  meaning  of  Work- 
men's Compensation  Acta.     0—1*97. 


POMOHUrfik 


Aa  aootdent  within  Meaui$to  of  TTorfc* 
men's  Compensation  Aets.     0—l*00. 


Heavy  Italic  type  Is  used  for  annotations;  roaiaa  type  for  eases. 
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•  »» 


POUTIOJX  QUBflTIOira. 

Power  of  courts  to  leview,  ms  Coumb. 


FREMIITMB. 

Insarsnee  premiuma,  see  Insuranci. 


FOUivnoK  am  aib. 
Right  of  softion  tmt.    C-IMM. 


*«» 


*•» 


room  AHB  POOB  IJiWS. 

Suing  as  poor  person,  see  C08TB  and  Fna. 

FOVBBTT. 

In  genoral,  ne  Poob  akd  Pook  Laws. 

Of  husband,  as  defense  in  otvU  auU  by 
icife  for  Bupport.     0—78. 


POWDER. 


Talidiiff  0/  statute  or  ordlnane»  req^^r• 
ing  po%cder  to  he  aold  in  a  specified 
^anUty  or  weight.     0-4SO. 


POWER  OF  ATTORRET. 

KeoUal  of  power  of  attorney  in  ancient 
deed  as  evidence  against  stranger  to 
title.     0-1*81. 

Power  of  convict  to  execute  valid  power 
of  attorney  to  dispose  of  his  real 
estate.    6-1456. 


PREFBRRHOB8, 


By  insolvent  corp«ration,  im  Corpora- 
tions. 

Right  of  partner  to  preference  over 
creditors  of  copartner.  O—lOO  (oases 
pp.  140,  16*). 

.^ #»» 


PREFERRED  BXOOKHOI.DERS. 

See  Corporations. 


PRlBSORIPnOH. 

Title  by,  see  Adverse  Possession. 


PRESUMPTIOKS. 

On  appeal,  see  Appeal  and  Error. 
In  general,  sea  Evidbnob. 


PRIHCIPAX.  AKD  AOBHT. 

Power  of  attorney,  see  Power  or  Attor- 
ney. 

Ijiability  of  principal  for  assault  commit- 
ted on  tvoman  ftff  agent.     0—1007. 

Personal  liabiUty  of  hrolcer  for  l>reach 
of  contract  by  his  principal.  6—64:1 
(eases  pp.  0S3,  087)  . 

Carrier  of  a  telegraph  message  as  the 
agent  of  the  sender.    9-1081. 

Liability  of  principal  for  unlawful  acts  of 
agent.     6-1469. 

Proof  of  all  the  facts  and  circumstances 
in  determining  Question  whether  prin- 
cipal or  broker  is  liable  for  breach  of 
contract  of  sale.    6-687. 


PRINCIPAI.  AMD  STTRETT. 

As  to  guaranty,  see  Guaranty. 

Sight  of  surety  for  corporation  to  set  up 
usury  where  corporation  could  not. 
6-aao  (oaae  p.  SSI). 


PRXORirr. 


Of  liens  generally,  see  Liens. 
As  between  creditors  of  partnership,  see 
Partnership. 

Between  right  ci  one  joint  adventurer  to 
repayment  of  advances  for  repairs 
and  canrying  charges,  and  daiota  of 
individual  creditors  of  other  memibers 
of  enterprise.    6-146. 


Tke  daali  In  «a«b  oltatlom  stands  <or  A.I1.R. 
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PKXVATE  AOnOM. 

For  abatement  of  nntaance,  aee  Nui- 
sances. 

For  injury  to  employee  arising  from 
breach  of  statute  requiring  employer 
to  protect  emidoyees  from  occupa- 
tional diseases.    6-348. 


VROBABKX  CAVSE. 

Lack  of,  as  eaaaatial  elemeat  of  right  of 
action  for  false  imprisonment. 
6-1469. 


»»» 


FROCES8. 

See  Wkit  and  Process. 
*.t»  ■■ 


PKOOF8  OF  I.OM. 

By  insured,  aee  Insurance. 


PROPERTT. 


Power  of  guardian  as  to  property  of  ward, 
see  GUABDUN  and  WARa 

Defense  of,  as  futtiflcation  for  assault 
upon  tconuin.     0—999. 

Assault  on  woman  in  attempUng  to  re- 
take property.    6—1008. 

Right  to  carry  on  lawful  business  with- 
out obstruction  as  a  property  right. 
6-894. 

Bight  to  be  employed  by,  and  to  work 
for,  and  transact  business  with  all 
who  desire  to  do  business  with  one 
as  a  property  right.    6-901. 


PBOVOCATION. 


As  iustifteation  for  assault  upon  tooman. 


♦  »» 


PTOMAIHE  POISOHIirO. 

As  accident  wUhin  meaning  of  Worh- 
men's  Compensation  Acts.     0—H99. 


*** 


FVBUC  XJkXBm. 

sights  ms  Itetwemk  adverse  eUttmionts  to 
im,provements  placed  on  puhlio 
lands.     9—98    (cases  pp.  SS,   90) . 


Right  of  transferee  of  rights  of  original 
locator  to  whose  heirs  a  patent  is  sub- 
sequently ismed  a«  against  the  heirs. 
6-1426. 


POBXJEO  OfyiUUM. 

See  OmcBBS. 


»«» 


WBuo  pouor. 

As  affecting  ooRtraets,  see  Clmiimia. 


♦  «» 


poBuc  momnauL 

Sae  Schools. 


*»»■ 


PUBUO   8EBTXCS  OOMMT—IOir. 

BegolatioD  of  carriers  by,  gsnnatty,  see 

CABRIEItS. 

Necessity  of  exhausting  remedies  before 
railroad  commission  before  resorting 
to  courts.    6-628. 


F1IBUC  SERVICE  COBPORATIOX. 

Rates  of,  see  Rates. 

See  also  Carbuss;  Inteburban  Rail- 
ways;  Railroads;  Street  Railways; 
Waters. 

Power  to  perform  acts  in  its  private  as 
distinguished  from  its  public  capac- 
ity.   6-701. 

When  corporation  acts  in  its  private,  as 
distinguished  from  its  public,  c^tac- 
ity.    6-701. 

Application  to  corporation  operating  in 
its  private  capacity  of  maxim  "sic 
utere  tuo  ut  alienum  non  Icdas." 
-  ft,701. 

Effect  of  legislative  authority  to  estab- 
lish and  operate  its  works  to  confer 
immunity  from  liability  for  injuries 
resulting  therefrom.    6-701. 


e»» 


P1TBUC  WATER  8tIPPI.T. 

See  Waters. 


For  crime,  see  Criminal  Law. 


HeaTy  italle  type  is  «aed  for  snaotattoas;  roauia  type  for  eases. 

Digitized  by  VjOOQIC 


COMBINED  INDEX  TO 
PUMITlVi:  BAXAOES. 
See  Damasbs. 

•«  > 

PUKOHASB  IKOXET  MORTCUMS. 

See  MomGAGE. 

w  ■ »  ■ 

Of  public  water  supply,  see  Waxba 
*  ■> 
aUARRT. 
Operation  of,  as  nnisanee.     6-1092. 

iiA«Ba. 

Seope  ana  effect  e/  pfvisimn  *•  awMHiC 
<n«urance  policy  as  to  "rUUng  or 
driving    races,"       0—4kO3     (oasm    p. 

4aa). 
Judicial  notice  as  to.    S-486. 
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BATX8. 

Of  interest,  sm  iNmtBHr. 

Might  of  puiUe  service  eorpoatation  to 
Jttdtetml  relief  from  contract  rates 
u>hioh  have  ttecomc  inadequate, 
0-iea9    (etute  p,    1«4S). 


BEAI.  PBOFBXTY. 

Boundariaa  mi  land  conveyed,  see  Boumda- 

BiBS. 

Intereat  of  cotenants,  see  Cot£Nancy. 
DMda  of,  see  Diedb. 

SufBciency  of  proof  of  rights  in,  aee  Evi- 
dence. 
Of  decedent,  see  KxBOUTOiis  and  Asmin- 

ISTRATMtS. 

Fixtures,  see  Fomnm. 

Rigrhts  of  guardian  as  to  property  of  in- 
fant, aee  Guardian  ahb  Wam. 

Moirtsace  on,  aee  Mortgage. 

Of  partnership,  see  Paktnerbhip. 

As  to  public  lands,  see  Public  Lands. 

Records  of  title  to,  see  Records  and  Re- 
cording Laws. 

Sale  of,  see  VofDOit  and  Purchaser. 

Power  of  convict  to  execute  valid  power 
of  attorney  to  dispose  of  his  real  es- 
tate.   &-1466. 

« I » 


BAHJtOAS  COMIOBSIOV. 

Am  Fuslw  annricE  Comhission& 


BEASONABIiEinBSB. 

Of  ordinance,   aee   MUNICIPAL   Corfora- 
noNS. 


♦«»■ 


BAIUtOADS. 

Railroads  as  carriers,  see  Carriers. 

Consequential  injury  from  construction 
and  operation  of,  see  EMINENT  Do- 
main. 

Relation  between  railroad  and  its  em- 
ployees, see  Master  and  Servant. 

Liability  for  nuisance,  see  Nuisances. 

Bmevgency  rule  as  applied  to  automobile 
drivers  in  case  of  accident  at  rail- 
road crossing,    O—OSl. 

Liability  of  company  for  injury  to  inrivate 
property  from  acts  in  its  private,  as 
distinguished  from  its  public,  capac- 
ity.   6-TOl. 


BAFE. 

Civil  action  for,  see  Assault  and  Bat- 
tery. 

Assault  with  intent  to  rape,  see  Assault 
and  Battery. 


BEOITAlg. 

In  deed  as  evidence,  see  Evidence. 


BEOONCIUATION. 


Effect  of  reconciliation  of  husband  and 
wife  to  terminate  icife's  right  to  sep- 
arate support.     0—S9, 


RECORDS  Ain>  RECORDIirO  XJLWS. 

Charging  heir  y»\ih  notice  that  coheir  was 
administrator.    6-280. 

Charging  heir  with  notice  that  land  pur- 
chased by  coheir  acting  aa  adtnmis- 
trator  belonged  to  their  ancestor  and 
that  he  purchased  under  foreclosure 
sale  when  there  were  no  funds  of  the 
estate  to  pay  the  mortgage.     6-280. 

Public  records  as  equivalent  to  actual  no- 
tice of  facts  appearing  upon  them. 
6-280. 
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KErmmxMOE. 

Conclusiveness    •<    flndinga    of    iiMister. 

&-1340. 
Oivlng  to  findings  of  master  same  eff««t 

as  verdict  of  a  Jury.    6-lOTl. 


BEFORICATIOIT  OF  INSTRUMENT. 

Reformation  of  contract  for  mistake. 
6-367. 

Seforming  policy  against  liability  for  in- 
juries by  automobiles  so  as  to  cover 
injuries  while  car  is  being  driven  by 
members  of  the  ownmr's  family. 
6-867. 


Liability  of  cotenant  for  coat  of,  see  Co- 
tenancy. 

Duty  of  joint  advcntnrers  as  to.     6-146. 

Cost  of,  as  element  of  damages  for  negli- 

gaat  injury  to  automoma.    6-818. 


KEPAXR  SHOPS. 


Operation  of  raUroaA  repair  shops  a* 
nuisance  to  property.     6—729    fooae 


»«» 


RBFUWi. 

Injunction  against  permitting  sawdust 
and  other  refuse  to  escape  from  fae- 
tory.     6-1806. 


XEHEARIIia. 

On  appeal,  see  Appeal  and  Essob. 


REIHASE. 


Of  one  joint  debtor,  see  Joint  Creditors 
AND  Debtors. 

False  imprisonment  as  affected  hy  offer 
to  release  plaintiff  condUtonaUy  or 
temporarily.  0—1479  (ease  p, 
1400) . 


REUANCE. 


On  false  representotions,  see  Fraud  and 
Deceit. 


RBPEAXk 

Of  statute,  see  Statotbb. 


REPBTITtOK. 
(M  luatruotiona,  see  Triau 


REPLEVIN. 


Bight  to  damages  as  distinguished  frotn 
interest  for  loss  of  ttag  of  property/ 
taken  in  replevin.     S—47S. 

Conclusiveness  of  special  verdict  fixing 
value  of  OM  et  pztqxrtr  in  nfrievin. 
6-476. 

Right  of  defendant  in  replevin  upon  fail- 
ure of  the  suit  to  recover  interest  on 
the  value  of  ths  property  taken. 
6-476. 

Dismissal  of  replevin  action  upon  de- 
struction of  the  property  as  requir- 
ing assessment  of  damages  for  the 
taking  as  for  a  conversion  rather 
than  upon  the  replevin  bond.    6-476. 

Measure  of  damages  for  wrongfully  tak- 
ing property  In  replevin.    6-476. 


REMAINDERMAN. 

See  Life  Tenants. 


*«» 


REK.T. 


.See  Plbadino. 


REMANDING. 

See  Appeal  and  Error. 


BBMXDIBS. 


Election  of,  see  EuDcnoM  OF  Remedies. 

For  nuisance,  see  NUISANCES. 


REPRJbiSEMTATIVS, 

Of  decedent,  see  Bxmotoss  and  ADimt 
istrators. 

Scope  and  effect  of  provision*  for  9^ 
pointment  of  represmUattve  of  «••»• 
virt.     6~14S0    (cnae  p.   l*se) . 
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♦  »» 


StBSCZBSION. 

Of  contract  generally,  ase  Conthacts. 
* »» 
IPSA  lAaVITUB. 


See  Btumngb. 


Ruuis  ar  DECISION. 

See  CouBTS. 


■♦*» 


RUNNING  AT  U\.ROE. 

Of  animals,  validity  of  statute  as  to,  see 
Animals. 


RESPONDEAT  81TPERIOR. 

See  Masteb  and  Servant. 


**» 


RETROSPECTIVE   LAWS.' 

At  to  when  laws  are  retrospective,  see 
Statutes. 


*»» 


RETURN  DAT. 

Effect  of  defects  or  informalities  as  to,  ia 
gammons,  see  Writ  and  Pbockss. 


REVENUE  STAMP. 

Ahaence  of,  oe  ofacMny  ^na  fides  of 
ptircUaaer  of  bUl  or  note.  ^-1701 
(caae  p.  1690). 


•  ■  » 


BM  of  review  tut  tlte  propeir  remody 
vrhcre  decree  is  entered  after  the 
death  of  a  party,  0-J&94  (caa«  p. 
1617). 

Different    classes    of    bills    of    review. 

6-1617. 
Newly  discovered  evidence  as  around  for. 

6-1617. 


*■» 


RKTOOATION. 


Of  license,  see  License. 
Of  will,  see  Wills. 


♦  «» 


RIPARIAN  OWNERS. 

See  Waters. 


SAUIRY. 

Of  school  teacher,  see  ScHOOU. 


8AIA. 

In  geawl. 

Of  corporate  stock,  see  Gorposations. 

Damagres  for  failure  of  seller  to  keep  con- 
tract, see  Damages. 

Sale  as  fraud  on  credfton,  see  TfMim- 
LENT  Conveyances. 

Of  homestead,  see  Homestead. 

Right  of  abutting  oxcncra  to  uMe  street 
including  aideicalk  for  the  sale  of 
goods.     9-131*   (omse  p.   laOB) . 

ValidUy  of  statute  muthorCciHg  seizure 
Mid  sale  of  tr^epmssing  stoele.  9—S30. 

Proof  of  vendee's  knowledge  of  relation 
of  other  parties  to  one  another  in  the 
transaction.    6-6S7. 

Right  of  consignee  of  goods  delivered  by 
carrier  to  inspection.    6-637. 

Effect  of  failure  of  buyer  to  exercise  his 
option  of  inapection  at  point  of  ship- 
ment to  render  the  contract  ineffec- 
tive.    6-633. 

Proof  of  all  the  facts  and  circumstances 
in  determining  question  whether  prin- 
cipal or  broker  is  liable  for  breach  of 
contract  of  sale.    6-637. 

Comdltloaal  sale. 

A»aauU  on  veouuin,  in  attempting  to 
retake  property  sold  conditionally. 
«-100A. 

Warranty. 

Sale  of  note  given  for  purchase  price  of 
property,  made  to  prevent  the  de- 
fense of  breach  ef  warranty.     6-240. 

Burden  of  proof  as  to  time  of  injury  to 
goods  in  actien  for  breach  of  war- 
ranty.   6-637. 
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SAMXTT. 

See  iNcotonsNT  Ftgeatm, 


SAWDUST. 


Injunction  atrainst  permitting  sawduat 
and  other  refuse  to  escape  from  fttc- 
tory.     6-1305. 


*»» 


SCHOOLS. 

Xb  ceaeraL 

Ordinance  prohibiting  location  of  steam 
laundry  within  certain  distance  of 
school.     6-1693. 

Records  made  by  pupils  in  public  schools 
as  property  of  the  district     6-1525. 

OradiuitlMi;  Myloiaa. 


Bight  to  refuee  dipUnna  or  other  evi- 
dence of  pupil's  completion  of  course. 
0-1683   (case  p.  1626)  . 

Depriving  pupil  of  diploma  for  rafHrsal  to 
wear  cap  and  gown  at  graduation. 
6-1626. 

Teaohars;  cotys—tlom. 

Bight  of  temeher  to  eomyeiwaUon  uOMe 
school  is  closed.  0—742  (oases  pp. 
739,  740). 

Effect  af  informality  of  coatraet  af  hir- 
ing on  its  validily,  where  it  w«a 
signed  by  all  tlw  trasteea  at  a  meet- 
ing when  all  were  present.    6-736. 

Collateral  attack  on  validity  of  teacher's 
certificate  in  action  by  him  to  re- 
cover salary.    6-736. 


SECOMDART  ETXDENOE. 

See  Evidence. 


SECRETART  OF  STATE. 

Conclusiveness  on  courts  of  certificate  of 
secretary  of  state  that  certain  per- 
son ts  tJie  ambassador  representing 
a  foreign  country.    6-1182. 


■»»» 


MBXaUBB. 

VaUattp  »f  ttatxtte  tmthoriating  seizure 
and  sale  of  trespassing  stock.  0—23O. 


SBUF-BEFEiniE. 

Am  Justification  for  mssautt  up^n  woman, 
0-998. 


♦  «» 


SElTTEiroS. 
For  crime,  see  Crimiital  Law. 
*** 
SEPAMATB  MAXETEXAXOB. 
Suit  for,  see  Divorce  and  Sbpmution. 


SEPARATE  PROFERTT. 

Possession  of  separate  property  or  in- 
come  by  wife  as  defense  to  otvtl  suit 
by  Iter  for  support.    0—70. 


SEPARATION. 

See  Divorce  and  Separation. 

4«» 


SET-OFF  AHB  COinrrER0X.AXlI. 

lUfftit  of  defendant  to  offset  damage  for 
infuiry  to  Him,  tn  ctvO.  aetton  far  as- 
sault growing  out  of  mutual  aowibat. 
0-393. 


See  Compromise  and  Settlement. 

SOBBWAZaC. 

Obdtruction  of,  see  Highways. 


SII>EirOE. 

Estoppel  by,  see  Estoppel. 


As  nuisance,  aee  NnuANcn. 

Right  to  recovery  for  injury  to  property 
from  smoke  caused  by  railroad. 
6-714. 


♦•» 


s*FT  nMcmn. 

See  Beverages. 
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souoiToma. 

Revocation  by  owner  of  ofSee  building  of 
license  of  solicitor,  etc,  to  eater. 
6-459. 


4«» 


80VEREI0N. 

Identification  of,  as  a  political  and  not  a 
judicial  question.     6-1182. 


8FECIAZ.  I.EOI8LATIOK. 

See  Statutes. 


♦  «» 


BPBECH. 

Freedom  of,  see  Constitutional  Law. 
e  ■» 
SPEED. 

Judicial  notice  that  automobiles  are  more 
often  driven  without  reference  to 
legal  speed  than  in  observance  «f  it. 
6-669. 

Right  of  one  driving  on  the  wrong  side  of 
the  highway  to  rely  on  a  machine 
coming  from  the  opposite  direction 
not  exceeding  the  speed  limit.    6-669. 


8PRIIVKX£R8. 


Requiring  equipment  of  bvildings  with, 
see  BuiUMNOs. 


*«» 


8Pint  TRACKS  AMD  8XDIMCW. 

Operation  of,  as  nuisance  to  property. 
0-799. 

e « » 


8TAIS  SSIKAWDS. 

See  Limitation  op  Actions. 


STATUTE  OF  UMITATIOMS. 

See  LIMITATION  OF  Actions. 


■♦»» 


STATUTES. 

Review  of,  by  courts,  see  COURTS. 

Validity  cenarally. 

Statutes  on  particular  subjects,  see  those 

subjects. 
Who  may  question  validity.    6-1637. 
Indefiniteness  or  uncertainty.    6-358. 
General    rule    as    to    partial    invalidity. 

6-468. 

EatltUag. 

Sufficiency  of  title  of  statute  relating  to 
fencing  and  eto<^  diatrlets.    O—Slt. 

Local  or  syoolal  logitslatioH. 

Statutes  relating  to  fencing  or  atotffe  Ota- 
trictH  as  local  or  apeotal  laws,  9-992. 

CoBatraotlom. 

Statutes  on  particular  subjects,  see  those 
subjects. 

To  uphold  stetate.     6-1537. 
Presumption  that  word  was  used  in  ita 
ordinary  sense.    6-1216. 

—  strlet  or  llboral  ooBStmotloB. 

Liberal  construction  of  statute  prescrib- 
ing requisites  of  summons.    6-838. 
Remedial  legislation.    6-1X67. 
Exemption  laws.    6-603. 

—  retrospeotive  operatioH. 

Retroactive  operation  of  amendment  so 
as  to  affect  validity  of  jud^ent  ren- 
dered before  new  law  want  into  effect. 
6-468. 

Aneadaieat;  repeal. 

Attack  on  statute  relating  to  fencing  and 
stock  districts  on  ground  of  constitu- 
tional provision  against  amending  or 
repealing  lau>  by  mere  reference  to 
title  or  number.     9— 2m. 

Effect  on  existing  rights  and  remedies. 
6-468. 


o»» 


■TEAM. 


STATE. 

Right  of  state  to  grant  special  permission 
to  an  individual  to  act  on  ita  behalf 
in  maintaining  injunction  suite  to 
suppress  public  nuisances.    6-468. 

Effect  on  rights  and  liabiHties  of  a  state 
of  change  in  the  form  or  personnel  of 
the  government     6-1182. 


Recovery  for  injury  to  property  by  steam 
cast  thereon  by  railway  company. 
6-714. 


♦  « » 


■TIPUUlTIOir. 


In  telegram,  see  Telegraphs. 
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Live  stock,  see  Animai^s. 
Corporate  stock,  see  Cokporationb. 


♦  »» 


STOCK  PENS. 


Operation    of,   by   railroad    company 
nuisance  to  property.    6-729. 


STONE  QUABBT. 

See  Quarry. 


♦  «» 


STBJEST  BAU.WATS. 

As  carriers,  see  Cabhbbs. 
As   to    interurban    railways,   see   Inter- 
urban  &AILWAY8. 

Power  of  municipaHty  to  make  contract 
permitting  operation  of  street  rail- 
way on  city  streets  for  term  of  yean. 
6-1648. 

Kegligence  of  driver  of  automobile  in  pro- 
ceeding on  the  assumption  that  an 
approaching  street  car  is  not  going 
to  shop  at  a  regular  stopping  place. 
6-676. 


STBESTS. 


See  Highways. 


* »» 


STRICT  OONSlVIUUTlOir. 

Of  statutes,  see  Statutes. 


STBIKES. 


Validity  of,  see  Conspuaoy. 
Injunction  against,  see  Injunction. 

Duty  of  employee  to  resist  strikers  from 
other  establishments  in  defending 
employer,  his  person  or  other  em- 
ployees.    6-1242. 

Injury  received  by  employee  in  resisting 
strikers  from  other  establishments  as 
within  scope  of  Workmen's  Compen- 
sation Act.    6-1Z48. 


■♦»» 


SUICIDE. 

Jneonteatahle  clause  in  insurance  pol- 
icy a»  excluding  defense  of  suicide. 
e-450. 


In  divore*  suit,  see  DnoBCB  AM*  Swaba- 
noM. 


♦  »» 


SUMMONS. 

See  Writ  and  Process. 

♦  »» 


STTPFORT. 


Civil  suit  by  wife  for  support,  sm  Divorcs 

AND  Separation. 
Agreement  for  separate  support  of  wife, 

see  Divorce  and  Separation. 
Of  infants  generally,  see  Infants. 


SUPPI.T  COMMITTEE. 

Binding  effect  on  foreigrn  government  of 
contract  vrithin  scope  of  autibority  of 
a  supply  committee  composed  in  part 
of  members  of  its  embassy.    6-1182. 


SWITCH  YARDS. 


<lpcr<iUon  of,   as  nuisance  to  property. 
0-790   (cases  pp.  701,  717) . 


*--¥ 

TAXES. 

Liability  of  cotenant  for,  see  Cotenancy. 

Application  to  assessments  for  construe' 
Mon  of  fences  aroumd  atttcle  or  fenc- 
ing districts  of  conaUtutional  provi- 
sions relating   to   taxes   in  general. 

e-z»i. 


♦  »» 


TAXICABS. 

As  to  jitney  busses,  see  Jitney  Busses. 


f^AOHERS. 


See  Schools. 


TEuwwuums. 


laterstata  business  of  telegraph  company, 
see  Commerce. 

Duty  to  'hrecush  tsontraet  in  order  to  min- 
imize damages  from  error  in  euhmte- 
sion  of  telegram.  0—1090  (case  p. 
JOSl). 
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Carrier  of  a  telegraph  message  as  the 
•gtnt  of  the  sender.    C-lOSl. 

Binding  efi'ect  on  one  making  an  offer  by 
telegraph  of  terms  in  which  it  is 
delivered  to  the  party  aMmsed. 
6-1081, 

Stipulation  as  to  liability  for  mistake  in 
unrepealed  message.    6-1081. 

Limiting  liability.    6-1081. 


TKKAMCr  m  COM MOK. 


See  ConNANCT. 


TEBM. 

V»lUUty  of  awmmons  returnahle  to  the 
wrong  terta  or  vnting  day  o/  terwi. 


«  I  » 


TERMINAUI. 

Operation  of  railroad  terminals  as  nuU 
aance  to  property,  6—790  (oaaea  pp. 
701,  717). 


Of  person  negotiating  an  instrument  ob- 
tained for  an  illegal  eoaiideration. 
6-234. 


voRva. 

Conspiracy  to  coaunit,  see  C(»fE»>nuoY. 

Injunction  against  tortious  acts,  see  IN- 
JUNCTION. 

Liability  of  master  for  servant's  torts, 
see  IfASTOi  AND  Servant. 

Pleading  in  action  for,  see  Pleadino. 


TOWNS. 

Estoppel  of,  see  EaroFFSU 
e « » 


TBJJ>£  FXXTVBSa. 

See  FixnwES. 

e « » 
TRADE  UNIOMk 

See  Labob  Oboanizatiomb. 


TERMINATIOV. 

Of  lease,  see  Landlord  and  Tenant. 

Of   relation    of   carrier    and   passenger. 
6-1291. 


TIUE. 

Computation  of  tnauranee  premiam  pe- 
riod, see  Insurance. 

Presumption  and  burden  of  prooif  aa  to 
time  of  occurrence.    6-637. 

Effect  of  defect  or  irregularity  in  state- 
ment in  summons  of  time  for  answer. 
6-835,  838. 


TRAirSFER. 

Of  corporate  stock,  see  Corporations. 
Transfers  between  law  and  equity,  see 
Equity. 


TREBPAMi. 


Conatitutionality  of  laws  relating  to  stoch 
trespassing  or  running  at  large. 
0-29S. 

Assault  by  forcibly  removing  woman 
trespasser.     0—990. 

When  force  in  ejecting  trespasser  from 
premises  which  he  entered  peaceably 
is  justified.    6-527. 


TITIX. 

Record  of,  see  Records  and  Recordino 

Laws. 
Of  statute,  see  Statutes. 

"What  constitutes  vHthtn  meaning  of 
Occupying  Claimants'  Acts  per^mit- 
ting  defeated  party  in  case  of  ad- 
verse clulms  to  public  lands  to  com- 
pen»ation  for  improvements,  0—103. 

Recital  as  to  smiroe  of  title  in  ancient 
deed  as  evidence  against  stranger  to 
title.     6-1*45,  1*48. 


TRIAIh 

Reeerptlom  of  evldMio*. 

Offer  of  evidence  that  relativaa  of  one  ac- 
cused of  crime  had  been  committed 
to  insane  asylum.    6-1482. 

AmiMiint  and  remarks  at  moxtmmiX, 
Remark  of  prosecuting  attorney  in  prose- 
cation  for  nonsupport  of  children 
that  accused  was  living  in  adultery 
with  another  woman  while  his  chil- 
dren wefre  at  home  barefooted  and 
cold.    6-1607^ 
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T 


Okjeetleas  and  esoeptiaaa. 

Right  of  soMrdian  of  insane  person  who 
permits  without  objection  book  en- 
tries of  a  physician  to  be  read  into 
a  deposition  in  a  suit  to  recover  for 
services  to  the  ward,  to  complain  at 
the  trial  that  tiie  deiiosition  was  read 
in  evidence  without  requiring  the 
production  of  the  books.    &-749. 

SvltmlttlnK  ease  or  q«e«tlos  to  iwrj. 

Prejudicial  error  in  submitting  or  refus- 
ing to  submit  issues,  8«e  Appeal  and 

Kbotb 

—  qnestioaa  of  lair  and  f  a«t> 

QuesUon  for  Jury  ofl  to  genuineneas  of 
diasatiafttotion  where  one  employed 
to  produce  a  roauK  of  a  more  or  leas 
mechanical  nature  is  discharged  be- 
caitse  his  worfe  is  not  to  the  "satis- 
faction" of  the  employer  as  the  con- 
tract re^imires.    »—16fHt. 

Question  whether  employee  was  acting 
in  the  employer's  business  when  using 
employer's  automobile.     S-307. 

Question  whether  confession  was  volun- 
tary.   6-863. 

Question  whether  injuries  inflicted  by 
negligence  are  substantial  or  nomi- 
nal.   6-676. 

Intent.    6-1469. 

—  noaaulti  direction  of  Tordlot. 

Propriety  of  denying  motion  for  nonsuit 
or  for  a  directed  verdict  where  there 
is  some  evidence  to  support  tiie  com- 
plaint   6-627. 

Refusal  to  direct  verdict  for  defendant 
where  prima  facie  case  has  been  ad- 
mitted for  plaintiff.    6-691. 

In  suit  for  injvMtiwi  against  nuisance. 
6-1664. 

Imatnietloms. 

Prejudicial  error  at  to,  see  Appeai.  and 

ESBOR. 

Instructions  in  civil  action  for  tissault 
u/pon  f«mMe  person.     €—1080. 

Presumption  as  to,  on  appeal.    6-466. 

Repetitions.    6-1031. 

Propriety  of  instruction  on  law  of  mu- 
tual combat  in  civil  action  of  assault. 
fr-386. 

Right  to  instruction  that^  if  trespasser 
refused  to  leave  pMnuses  ob  linmsBd 
•f  owner,  tbe  latter  luul  a  right  to 
eject  hijB,  using  such  force  as  was 
reasonably  necessary.    6-627. 

Assuming  facts.    6-676. 

Instruflfian  ia  actiflu  far  indeeoit  aasMfdt 
upon  a  woman,  that  defendant  wa« 
presttiMd  to  be  of  good  ckaraeter  and 
that  be  haid  a  right  to  rest  upon  that 
presunq>tien  and  was  not  oUiaad  to 
fortify  it  by  the  testimony  of  wit- 
nesses.    6-1048. 


Fladlaca  hy  eovrt. 

Review  of  findings  on  appeal,  see  Appeai. 

AND  EutOB. 
Prejudicial  error  as  to,  see  Appeal  and 

ESMB. 

Giving  to  finding  of  court  in  case  tried 
without  a  jurv  the  same  standing  as 
the  verdict  of  a  jury.    6-164. 

Verdict  or  a^Jiny-  ot  Jnxy. 

Direction  of  verdict,  see  supra. 

ConclusiwaeM  on  appcat,  see  Apfsal  and 
Error. 

Excessive  or  inadequate  verdict,  see  Dam- 
ages. 


TROVER  AHD  CONVERSIOK. 

Dismissal  of  replevin  action  upon  de- 
struction of  the  property  as  requiring 
aaaesament  of  damages  for  the  tak- 
ing as  for  a  cenversion  rather  thaa 
upon  the  replevin  bond.    6-476. 


TRUSTEES. 


Scope  and  effect   of  provisions  for 

pointment    of   trustee   for   estate    of 
convict.    6—14k60  (case  p.  1489} . 


TR1I8TS. 

Limitation  of  actions  as  to,  see  Limita- 
tion OF  Actions. 

Illegal  trust,  see  Monopoly  and  Combina- 
tions. 

iMpUad  ar  eoaatmctire  trnat. 

Trust  arising  from  purdiase  by.  adminis- 
trator or  coheir  at  foreclosure  sale. 
6-280. 


TRUTH. 


See  Veracity. 


TYPHOID  FEVER. 

As  accident  within   meaning  of  WoHo- 
m«M'«  0«m.pcnaation  AOts.    ^-14 


*  t  a 


UHCERTAUTTT. 

See  INDEFINITENXSS  AND  UNGBBTAINTY. 
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xnmjacxoaxD  vmskotbal. 

Personal  tidbilUy  of  hroker  for  breach 
of  contract  by  undisclosed  prtnctpal. 
9-0iO  (ease  p.  088) . 


41  » 


UHFAIK  OOMPETITIOK. 

<7en«(nieHon  of  provisions  as  to,  in  stat- 
ute creating  Federal  Trade  Commis- 
sion.   «—3ee  (ease  p.  aS9). 

Judicial  notice  by  Federal  Trade  Com- 
mission, in  passing  upon  real  nature 
of  changed  attitude  of  merchant  to- 
ward marketing  his  goods,  of  govern- 
ment war-time  control  of  sale  and 
consumption  of  such  goods.    6-368. 

Effect  of  statute  forbidding,  to  prevent 
sale  of  particular  commodity  below 
cost.    6-368. 

By  falsely  advertising  that,  because  of 
haifdling  commodities  in  large  quan- 
tities and  buying  direct,  one's  goods 
cost  less  and  can  be  sold  for  less. 
6-358. 

Indefiniteness  of  statute  forbidding. 
6-368. 

Delegation  of  power  by  statute  forbid- 
ding.   6-368. 


VHFAIB  UST. 


Ziegality  of  puWioation  of,  in  connecUoH 
with  indu^rial  dispute.     9—026. 


UNIONS. 

See  Labor  Organizations. 


TmBEPEATED  MESSAOXL 

Stipulation  by  telegraph  company  as  to 
liability  for  mistake  in.    6-1081. 


*»» 


USAGE. 

See  Custom  or  Usage. 


USURT. 

lUght  of  guarantor  or  surety  for  eorpora- 
tiOH  to  set  up  usury  wRere  the  cor- 
poration could  not.  0—Sse  (case  p. 
681). 

Payment  by  president  of  corporation  who 
owns  nearly  all  of  its  stock,  of  an 
usurious  bonus  for  a  loan  to  it,  re- 
payment of  which  he  guarantees,  as 
usury  which  will  affect  the  loan. 
6-581. 

Sufficiency  of  evidence  to  establish  usury. 
6-581. 


VAPORS. 

Rifht  to  recover  for  injury  to  property 
from  noxious  vapors  resulting  from 
operation  of  railroad.    6-714. 


VENDOR  AND  PURCHASER. 

Sale  of  homestead,  see  Hombstiad. 

Ilul«  that  title  subsequently  aoquired  by 
grantor  Inures  to  the  benefit  of  the 
grantee  as  affeeUng  question  of  color 
of  title.     0-14:30   (case  p.  1420) . 


VERAOITT. 


Proof  of  reputation  for,  to  corroborate 
witness.     6-863,  869. 


VERDICT. 


Review  of,  on  appeal,  see  Apfbal  and 

Error. 
Admissibility   in   evidence   of  verdiet  of 

coroner's  jury,  see  Evidence. 
In  general,  see  Trial. 

*« » 


VICE  PRESIDENT. 

Imputing  knowledge  of,  to  bank.     6-234. 

» « » 

VIOIJiTION  OF  JmAW. 

Effect  on  recovery  of  automobile  liability 
insurance  of  fact  that  car  was  being 
operated  in  iHolation  of  law  at  time 
of  injury.     0—,37S. 

Private  action  by  injured  employee  for 
breach  of  statute  requiring  employer 
to  guard  against.    6-348. 


WAGES. 

See  Master  and  Servant. 


WAIVER. 


By  insurance  company,  see  Insurance. 
Of  defecto  in  pleading,  see  Pleading. 

Of  right  to  recover  for  assault.    6-627. 
Of  exception  in  statute  of  limitations  in 

favor    of    minor    during    minority. 

6-1671. 
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WAR. 

Judicial  notice  of  government  war-tfane 
control  of  sale  and  consumption  of 
certain  goodo.    6-358. 


*  t  * 


WARD. 

See  GuAiDiAK  and  Wabd. 


WAAHINO. 


Duty  to  give  to  servant,  see  Master  and 
Servant. 

Duty  of  court  to  warn  prisoner  before  ac- 
cepting plea  of  groilty.    6-686. 


Validity  of  &t»tute  pre&t^ibing  standard 
of  purit]/  of  water  fumlahed  for 
human  conaumption.  0—4:76  (case 
p.  ies). 

When  statutory  authority  to  an  individual 
to  enjoin  furnishing  of  water  supply 
witliout  permit  applies.     6—468. 

Refusal  of  injunction  to  prevent  furnish- 
ing of  municipal  water  Mipply  with- 
out permit  where  it  would  cause 
great  hardship  to  the  pablic  without 
benefit  to  complainant.     6-468. 

ESffect  of  amendment  of  statute  forbid- 
ding granting  of  licenses  to  furnish 
water  to  municipality  unless  the  sup- 
ply is  the  best  obtainable,  on  existing 
aoit  to  enjoin  furnishing  of  supply 
without  license.    6-468. 


WARRANTT. 

On  sale  of  personalty,  see  SaI£. 


WmOHTS  AND  MEASURES. 

Validity  of  statute  or  ordinance  requir- 
ing commodities  to  he  sold  in  a  spec- 
ified quantity  or  toeight,  O—iSO 
(case  p.  4k26). 


WATCHMAN. 

AppticabUitv  of  Workmen's  Compensa- 
tion Act  to  teatchtnan.  0—S78  (case 
p.  670). 

4  I  > 

WATERING  PLACES. 

Operation  of,  by  railroad  company  as 
nuismmee  to  property.    O—730. 


♦  •» 


WATERS. 

Use  q£. 

Respective  rights  of  riparian  owners  as 
to  use  of  water.    6-1433. 

Obstmotlaa  of. 

Power  of  legislature  to  relieve  one  auth- 
orized to  construct  a  dam  from  li- 
ability for  damages  to  adjoining 
property.     0—1328    (case  p.  laSl) . 

Water  rights. 

Evidence  admissible  under  defendant's 
pleadings  in  action  to  establish  water 
right.    6-1433. 

Sufficiency  of  proof  of  water  rights. 
6-1433. 

Effect  on  question  of  title  to  water  right 
of  fact  that  water  right  is  claimecf  in 
plaintiff's  chain  of  title  while  it  is 
not  referred  to  in  defendant's  chain 
of  title.    6-1433. 

Water  anpply. 

Liability  of  cotenant  for  water  rent,  see 
Cotenancy. 


WHISTUB. 


Injunction    against    use    of,    in    factory. 
6-1306. 


VnLLB. 


Date  of. 


Effect  of  use  of  figures  to  express  date  of 
wUl.    0-14:66  (case  p.il4S»). 

Determining  sufficiency  of  date  of  will 
from  the  face  of  the  instrument. 
6-1452. 

RevoestloB. 

By  subsequent  wilL    6-1462. 

Contest. 

Right  of  action  for  malicious  contest  •/ 
wiU.     0-400  (ease  p.  S09). 

HolocrapUe  wUI. 

Effect  of  use  of  figures  to  represent  date 
where  stetute  requires  that  holo- 
graphic will  must  be  wholly  written. 
6-1452.* 

Derlse  and  legaey. 

Tffcen.  legacy  is  regarded  as  demonstra- 
tive.    0-1363  (oasm  p.  1340) . 

Presumption    as    to    intent    of    testator. 

6-1849. 
Presumption  that  testetor  intended  a  gen- 
eral rather  than  a  demonstrative  or 
specific  legacy.    6-1349. 
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WITHDRAW  AXto 

Of  fHiaa  of  «wm  «utt  ootUetUlore  or  gnOtn 
in.  oaptua  emme.  0-000  (o«ae  p. 
087). 


with: 


Depositions  of,  see  Depositions. 
Admissibility  of  testimony  of,  in  farmer 
suit,  see  Evidence. 

Competonoj. 

Competency  of  expert  witness  or  one  ex- 
pressing opinion,  see  Evidence. 

Veath  of  adverse  party  as  affecting  evi' 
ience  with  respect  to  ftoolc  account. 
0-7A0  (eases  yp.  7«P,  7B6) . 

EzaminatloH. 

Permitting  female  witness  to  write  an- 
swer  to  question  as  to  an  epithet  ap- 
plied to  her.     6-1031. 

^  erosB-ezamlnatloB. 

Bight  to  cross-examine  accueed  as  to 
previous  prosecution  for,  or  convic- 
Uon  of,  crime  for  purpose  of  affect- 
ing his  eredibUity.  0-1008  (cases 
pp.  1001,  1007). 

Cure  of  error  as  to.    6-981. 

To  discredit  witness.    6-1601,  1607. 

Cross-examining  one  of  two  accused  per- 
sons concerning  statement  made  by 
him  in  ^^ich  he  mentioned  the  other 
defendant.     6-1601. 

Right  to  cross-examine  one  who  was  an 
officer  of  an  adverse  party  at  the  time 
of  the  transaction  involved  but  who 
is  not  an  officer  at  the  time  of  the 
trial.    6-1663. 


latyeaoUiiK;  eorv»1mi«tlmg. 

Cross-examination    for    purpose 
crediting,  see  supra. 


of    dis- 


Testimorm  tending  to  Bho%o  that  party  or 
vMneas  hms  made  contradictory 
statements  as  ground  for  evidence 
as  to  his  truth  and  veracity.  0—802 
(cases  pp.  SS,3,  8S0) . 

CredlbiUty. 

Cross-examination  for  purpose  of  effect- 
ing credibility,  see  supra. 

Effect  of  accused  becoming  a  witness  in 
his  own  behalf  to  put  his  credibility 
at  issue.    6-1601. 


•  »• 


WOMEN. 

Assault  upon,  see  Assault  and  Battery. 
As  to  married  women,  see  Husband  and 
Wife. 


Permitting  female  witness  to  write  an- 
swer to  question  as  to  an  epithet  ap- 
plied to  her.     6-1031. 


WORDS. 

Effect  of  words  as  a  false  imprisoament. 
6-1469. 

* « » 


WORDS  AND  PHRASES. 

Accident.    6-1463. 

Alimony.     6-196  note. 

Apartment  house.     6-469. 

Battery.     6-981. 

Block.     6-1167  note. 

Boycott.    6-910  note. 

Coercion.     6-936  note. 

Color  of  title.     6-88;  6-1430  note. 

Condonation.     6-1153;  6-1167  note. 

Conspiracy.    6-940  note. 

Crime.    6-1644  note. 

Demonstrative    legacy.     6-1349;    4-1363 

note. 
Dividend.    6-789. 
Emergency.     6-132  note. 
Enter.     6-1216. 
Extraordinary.    6-132  note. 
Hereditary.    6-1476. 
Heredity.     6-1476. 
Implied  confession.    6-690. 
Imprisonment.     6-1469. 
lojore.    6-1333. 
Injury.    6-1338  note. 
Loss.    6-1231. 

Loss  from  liability.    6-1231. 
Lot    6-11^3;  6-1167  note. 
Net  earnings.    6-819  note. 
Nuisance.    6-118,  1564. 
Occupation.     6-1463. 
Occupational  disease.    6-14M. 
Paid.     6-1182. 
Partnership.     6-164. 
Payment  of  the  amount.     6-1182. 
Police  power.    6-1684. 
Preponderance  of  the  evidence.     6-500. 
Private  nuisance.     6-1664. 
Purchase-money  mortgage.     6-1420. 
Qualified  indorsement.     6-240. 
Receiving  weekly  payments.    6-1272  note. 
Riding  or  driving  races.    6-486. 
Seasonably.    6-669. 
Specific  legacy.     6-1366  note. 
Street.     6-1163. 
Threat.    6-919  note. 
Title.     6-1432  note. 
To  be  paid.    6-603;  6-611  note. 
To  be  paid,  provided,  &t  rendered.    6-603. 
To  enter.    6-1216. 


WORKMEN'S  COMPENSATION. 

Coastrvetlon  of  aot. 

Construction  of  provision  of  penalty  for 

delinquent  payments.     6-1967. 
Liberal  construction  of  act.     &^1267, 
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Validity  of  Mt. 

C&natitutionalUit  of  Wot*mten'»  Compen- 
sation Act  giving  choice  of  retnediee 
exeluaiveiif  to  either  employer  or  em- 
ployee.    9—1S62  (case  p.  1S37). 

Validity  of  provision  of  penalty  for  fail- 
ure promptly  to  pay  an  award. 
6-1267. 

RAflevr  of  deoisiona  of  oomminion. 

Review  of  order  for  insufficiency  of  evi- 
dence.   6-540. 

Wliat  emploTments  are  witUn  acope  of 
act. 

ApplicabilUy  of  compenaation  acta  to 
tcatchman.     0—S7S   (case  p.  S70) . 

Wliat  Injurlea  are  witklm  proTlalom*  of 
aet. 

Insanity  aa  aff eating  right  of  employee 
to  com,penaation.  e—S70  (caae  p. 
a«7). 

Injury  from  fumea  or  gaaea  aa  accident 
or  occupational  diaeaae  within  the 
meaning  of  the  compenaation  atat- 
utea.     0—14:90  (caae  p.  1403)  . 

Oom/peneation  for  death  or  infury 
from  overexertion  and  excitement. 
0-12S0  (caae  p.  1263). 

Fall  of  employee  from  hand  truck  upon 
which  he  was  riding  for  amusement 
as  an  accident.    6-^1146. 

Paralysis  caused  by  overexertion  or  ex- 
citement.   6-1253. 

What  Is  an  occupational  disease  within 
the  contemplation  of  the  compensa- 
tion act.    6-1463. 

—  Imjnrlea  avfalsK  omt  of  or  in  oovrse 
of  emplojnaont. 

QuestfoM  whether  injury  to  watchman 
aroae  out  of  and  in  the  courae  of  his 
entployment.     0—87S  (caae  p.  S70)  . 

Competutation  for  iniurtea  during  luturh 
Itour  on  eniployer'a  premiaea. 
O-llSi    (caae  p.   114S). 

Bight  of  employee  to  compenaation  for 
injuriea  reeeived  while  acting  in  an 
emergency.   0—1247  (ease  p.  1242)  . 

General  rule  as  to  when  injury  may  be 
deemed  to  arise  out  of  the  employ- 
ment.    6-1242. 

Sufficiency  of  evidence  to  support  finding 
that  injury  to'  employee  arose  out  of 
his  employment.     6-1145. 

Injury  received  while  employee  is  at- 
tempting to  assist  employer  in  resist- 
ing strikers  from  other  establish- 
menta.    6-1242. 

Injury  which  is  a  direct  and  natural  re- 
sult of  a  risk  reasonably  incident  to 
the  employment  as  one  arising  out 
of  and  In  the  course  of  the  employ- 
mant.    6-1146. 


Extent   of   recorery. 

Extent  of  recovery  in  case  of  successive 
injuries  while  working  for  diiferent 
employers.    6-1257. 

Right  of  committee  of  arbitration,  and 
the  industrial  accident  board  on  re- 
view, to  act  upon  their  own  knowl- 
edge in  detenwning  what  a  common 
day  laborer  might  have  earned  for 
the  purpose  of  making  an  award. 
6-567, 

Actions  to  reooTer;  defenses. 

Admtaaibility  of  fiudinga  of  coroner  to 
ahow  eauae  of  death  tti  tcorkmen'a 
compenaation  caaea,  0—S4S  (caae  p. 
640). 

Character  of  evidence  which  may  be  re- 
ceived by  arbitrator.    6-1242. 

Right  of  arbitrator  to  receive  oral  proofs 
of  contents  of  letter  involved  in  case. 
6-1242. 

Prejudicial  error  in  admission  of  evidence. 
6-1242. 

Recovery  of  attorney's  fee  as  part  of 
costs.    6-1267. 

•>  defenses. 

Duty  of  injured  enkployee  to  auAmtt  to 
operatiou  or  to  take  other  meaaurea 
to  reatore  earning  capacity.  0—120O 
(caae  p.  1267) , 

Duty  of  injured  employee  to  muhmtt  to 
are  examination.  0—127O  (caae  p. 
1207) . 

Attempt  to  avoid  liability  for  injury  on 
theory  that  accident  resulted  from  a 
former  injury  received  in  another 
employment.     6-1257. 

Effect  of  subsequent  insanity  of  injured 
workman  on  his  right  to  receive  the 
allowance  made  under  the  Workmen's 
Compensation  Act.    6-567. 


♦  «» 


WRIT  Ain>  PROCESS. 

Effect  of  defecta  or  informalitiea  aa  to 
appearance  or  return  day  in  autn- 
nwna  or  notice  of  cem-tnencem^ent  of 
action.  0-«41  (caaea  pp.  Sas, 
S8S). 

Nature  of  summons.    6-838. 
Liberal  construction  of  statute  prcacrib- 
ing  requisites  of  summons.    6-838. 


WRimrcM. 


Best  and  secondary  evidence  of  contents 
of,  see  Evidence. 


X-RAT. 

Duty  of  injured  employee  aeeJcing  reeor~ 
ery  under  Workmen'a  Oompenimtion 
Aet  to  aubmit  to  X'Xay  MMiMniUion. 
0-127O   (caae  p.  1207) . 
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